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ACTS,  TREATIES  AND  PROCUMAnONS, 

CITED  IN  OPINION& 
(BobJecU  Bopplied.) 


rm.  Sept  24  a  Stat  at  L.  78,  chap.  20) 

Judiciaiy  Act... 

78,  425,  426.  518,  674,  675,  694,  726,  727 

1789,  Sept  29  (1  Stat,  at  L.  95.  chap.  25) 
Organization  of  a  regalar  army...    168 

1790,  April  10  (1  Stat,  at  L.  109,  cbap.  7) 
Land  patents;  **heir8" 606 

1790,  April  80  (1  Stat,  at  L.  118,  cbap.  9) 

Crimes  Act;  high  seas 884,  988 

1790,  April  30(1  Stat,  at  L.  119,  cbap.  10) 
Regulation  of  military  establish- 
ment  708 

1790,  May  26(1  Stat  at  L.  122,  chap.  11) 
Organic   Act;   territories;    U.    8. 

iudges 618 
LUg.  4  (]  Stat  at  L.  166,  chap.  85) 

'  Tariff  Act 666 

1792,  May  8  (1  Stat  at  L.  276,  chap.  86) 

Rules  of  practice 425 

1798.  Feb.  21  (1  Stat  at  L.  818,  cbap.  11) 

Patents 284,   605 

1794,  June  5  (1  Stat  at  L.  878,  chap.  45) 
Carriage  and  conveyance  tax.814,  815, 
881,  888,  840,  841, 1120, 1187. 1150, 1151 

1795,  Aug.  8  (7  Stat  at  L.  49)  Treaty 
with  Shawneea 127 

1796,  May  18(1  Stat  at  L.  464,  chap.  29) 
Sale  of  public  lands 118 

1796,  May  28  (1  Stat  at  L.  478,  chap.  87) 

Tax  on  carriages  as  conveyances..    816 

1798,  May  28(1  Stat  at  L.  558,  chap.  47) 

Yolunteen;  call,  pay,  rations,  etc    708 

1798,  July  9  (1  Stat  at  L.  580,  chap.  70) 
Tax  on  dwelling  houses,  lands  and 
slaves 816 

1798.  July  14(1  Stat  Mt  L.  597,  chap.  74) 

Sedition  law 852,882 

1798,  July  14(1  Stat  at  L.  597,  chap.  75) 
Direct  taxes 816,  1124 

1799,  Feb.  28  (1  Stat,  at  L.  624,  chap.  19) 
Mileage 1018 

1799,  March  2  (1  Stat  at  L.  664,  chap.  23) 
Customs  duties 666,  781,  782 

1800,  April  17  (2  Stat  at  L.  87,  chap.  25) 
Jurisdiction  or  circuit  courts  in  pat- 
ent suite;  patente  to  aliens.284,  605,  606 

1800,  May  10  (2  Stat  at  L.  78,  chap.  55) 

Running  of  lines  in  sale  of  lands.  118 
1802,  April  29  (2  Stat  at  L.  159.  chap.  81) 

Judiciary  Act 852,887 

1808,  March  8  (2  Stat,  at  L.  244.  chap.  40) 

Judiciary  Act 78 

1808.  April  80  (8  Stat,  at  L.  200)  Treaty 

with  France;  Louisiana  purchase.  117 
1804.  Maicb  27  (2  Stat,  at  L.  299.  cbap. 

56)  Public  acte.  records  and  judicial 

proceedings 518 

1807,  March8(2  Stat  at  L.  446,  chap.  47) 

Act  confirming  land  grante 970 

1806,  Jan.  8  (2  Stat,  at  L.  458,  chap.  8) 

Embargo  Ad 882 

1818,  July  22  (8  Stat  at  L.  22,  chap.  16) 

Direct  taxes  and  internal  duties...  816 
1818.  July  24  (8  Stat  at  L.  40,  chap.  24) 

Carriage  tax 1122 

S4 


818,  Aug.  2  (8  Stat  at  L.  68,  diap.  87) 
Direct  tax 81 

815,  Jan.  18  (8  Stat  at  L.  180,  chap.  28) 
Personal  property  tax Ill 

815,  Jan.  18(8  Stat  at  L.  186,  chap.  SS) 
Personal  property  tax Hi 

817,  Sept  29  (7  Stat  at  L.  160)  Treaty 
with  Indians 15 

819,  Feb.  19  (8  Stat  at  L.  481,  chap.  19) 
Jurisdiction  of  circuit  courts  over 
cases  in  equity 2i 

820,  April  24  (8  Stat,  at  L.  566,  chap.  51) 
Sale  of  public  lands U 

825,  March  8  (4  Stat  at  L.  102.  chap.  64, 

§  1)  Act  to  establish  postofDces...  2f 
825,  March  8  (4  Stat,  at  L.  118.  chap.  9S) 

Crimes  on  high  seas 9C 

825,  Nov.  7  (7  Stat  at  L.  284)  Tvuij 

with  Shawnee  Indians 11 

828.  May  6  (7  Stat  at  L.  811)  Tmly 

with  Cberokees... IS 

828,  May  19(4  Stat  at  L.  281,  chap.  68) 

Process  Act 43 

880,  May  28  (4  Stat  at  L.  410,  chap.  147, 
§  4)  Customs  duties;  bonds  and  se- 
curities     Ti 

C80,  May  29(4  Stat  at  L. 420.  chap.  208, 
§  8)  Public  lands;  right  of  pre-emp- 
fion 71 

881,  Au«r.  8  (7  Stat  at  L.  856)  Treaty 
withShawnees 117.  11 

882,  July  18  (4  Stat  at  L.  577,  chap. 
208)  Patents  to  aliens 6( 

888.  Feb.  14  (7  Stat  at  L.  414)  Treaty 

with  Cberokees 13 

884,  June  80  (4  Stat  at  L.  788,  diap. 

161,  g  25)  Jurisdiction  of  U.   8. 

oourte  in  ludian  reservations 8( 

886,  Dec.  29  (7  Stat  at  L.  478)  Treaty 

with  Cberokees 1\ 

886,  July  4(5  Stat  at  L.  107.  chap.  862) 

General  landoflBce 7S^.  7^ 

886,  July  4  (5  Stat  at  L.  117,  chap.  857) 

Patent  Act 6()6.81 

888.  July  5  (5  Stat  at  L.  258,  chap.  162) 
Pav  of  army  oflBcers.. 7(tt,  7t 

889.  Feb.  28  (5  Stat  at  L.  821.  chap.  86) 
Jurisdiction  of  circuit  court 74.  • 

889,  March8(5StatatL.889.diap.82. 
g  2)  Customs  duties;  mooey  placed 
in  U.  S.  Treasury 781.  7 

889,  March  8  (5  Stat  at  L.  854.  chap.  88) 
Patenta 606,  607,  611-e 

841,  Sept  4  (5  Stat,  at  L.  458,  chap.  16) 
Public  lands;  post  routes 7A,  9 

842,  Aug.  28  (5  Stat  at  L.  518,  diap. 
188)  Admiralty  proceedings 4 

842.  Au^.  80  (5  Stat  at  L.548,  chap.  870, 
8 12)  Customs  duties;  paid  in  cash    t 

848.  March  8  (5  Stat  at  L.  620,  chap.  86) 
Pre-emption  Act I 

845.  Feb.  26  (5  Stat  at  L.  727,  diap.  82) 
Customsduties — -780,  1 

846,  May  18  (9  Stat  at  L.  9,  chap,  id) 
War  wiUi  Mexico 1 


CiTATIOKS. 


ACTS.   TREATIES  AND  PROCLAMATIONS.  CONTINUED.  ' 


mt,  Jane  15  (9  Stat,  at  L.  870)    Treaty 

with  Great  Britaio 986 

1848,  Aog.  6  (9  Stat,  at  L.  58,  chap.  84) 

AmendmeDt  of  Act  of  Aug.  80, 1842 

782.784 

1848.  Feh.  2  (9  Stat,  at  L.  929)    Treaty 

of  Otiadalupc  Hidalgo 78,  971 

1848,  Aug.  14  (9  Stat  at  L.  828,  cbap. 

177)  U.  S.  courts  io  Oregon. 988, 986, 987 
1850,  Sept.  9  (9  Stat,  at  L.  452,  chap.  50) 

Calif oroia  Organic  Act 891 

1850.  Sept.  9  (9  Stat,  at  L.  458,  chap.  51) 

OrgaDizatioQ  of  Utah  Territory .  .240,  242 

1853,  Feb.  14  (10  Stat,  at  L.  158,  chap.  76) 
Indian  reservation 986 

1858.  Feb.  26  (10  Stat,  at  L.  161,  chap.  80) 

Mikage 1018 

1858,  March  8  (10  Stat,  at  L.  246,  chap. 
145)    Public  lands  in  California.. 

909  910 

1858,  i>ee.*^(l6  Stat  at ilY^' Gadsden 

Treaty 78 

1854,  Hay  10  (10  Stat  at  L.  188)  Treaty 
with  Sbawnees 119, 127 

1855,  Feb.24(10StatatL.6l2,chap.l22) 
Court  of  Claims 110,  208 

1856,  June  8  (11  Stat  at  L.  21,  chap.  44) 
Railway  land  grant 189-195 

1867,  March  8  (11  Stat,  at  L.  195.  cbap. 
98)  Customs  duties;  notice  of  dis- 
i&tiBfaction 782 

1880,  Jane  21  (12  Stat  at  L.  71,  chap.  167) 
Public  lands:  surveys .968-970 

1881,  March  2  (12  Stat,  at  L.  220,  chap. 
84,  §  10)    Establishment  of  post- 

(^cefl,etc 238 

1881,  March  2  (12  SUt  at  L.  246,  chap. 

88)    Fitente 606 

1881,  Aug.  5  (12  Stat,  at  L.  294,  cbap.  45) 

Revenue  from  imports,  interest  on 

public  debt,  etc 816,  885 

1868,  May  20  (12  Stat  at  L.  892.  chap.  75) 
Homesteads 527,  909 

1862,  July  1  (12  Stat,  at  L.  482,  chap.  119) 

Internal  Revenue  Act 485,  816.  885 

1868,  July  1  (12  Stat  at  L.  489,  chap.  120) 

Raflwayaid 881 

1862,  July  5  (12  Stat  at  L.  512,  chap.  185) 

Moneys  due  Indians 119 

1862,  July  17  (12  Stat,  at  L.  589,  chap. 
195)    Confiscation  Act 210 

1863,  March  8  (12  Stat,  at  L.  718,  cbap. 

74)    Internal  Revenue  Act 816,  885 

1863,  March  8  (12  Stat,  at  L.  765,  chap. 

92)  Court  of  Claims.  .110,  207,  208,  210 
1868,  March  8  (12  Stat  at  L.  820,  chap. 

120)      Captured   and    Abandoned 

Property  Act 207.  209,  212 

1868,  July  1  (18  Stat  at  L.  651)    Treaty 

with  Great  Britain 935 

1868,  Dec.  8  (11  Stat  at  L.  787)    Pros- 

Sdent'i  proclamation 208 

18S4,  March  21  (13  Stat  at  L.  85,  chap. 

88)    Homestead  claim  by  one  in 
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XIV.    Citizenship 

802,  808,  669,  880,  888,  847,  84» 


STATE  CONSTITUTIONS, 

CITED  IN  OPINIONa 
(Subjects  Supplied.) 


Georgia  Gout  Amendment,  1866-1870. 
State  credit;  state  rights  and 
limitations 477 

niinoia.  1818.  Taking  property  without 
compensation;  due  process  of 

law 878 

184&  Taking  property  without 
compensation;  due  process  of 
law 878 

lodiaaa.  1816.  Taking  property  without 
compensation;  due  process  of 
law 878 

)Ury land,  1851,  art  10,  ft  6.    Jurisdiction 

in  criminal  cases 878 

1864,  art  12,  g  4.    Jurisdiction  in 


criminal  cases 

1867,  art.  15.  §  5.    Jurisdiction  in 

criminal  cases 

New  Jersey ,  art  5,  §  "9.    Reprieves 

West  Yirdnla.  art  18.    Title  to  laods.. 
18^.  art  9.  §  8.    Sale  of  lands  in 

W.  Va. 

Alt.  9.  §§  4, 6.    Sale  of  lands  for 

nonpayment  of  taxes 1027, 

Art  11, 1 8.  State  boundaries  be- 
tween Va.  and  W.  Va.;  laws 

in  force  in  new  state 

1872.  art.  18.  §  4.    Sale  of  public 
lands 


87S 

87a 

866 

1028 

102T 

102a 

102T 
102» 


STATE  AND  TERRITORIAL  STATUTES, 

CITED  IN  OPINIONS. 
(Subjects  Supplied.) 


Ariaoiuu 

AeU, 

Aet  of  Feb.  21,  1888.  p.  61.  Issuance  of 
county  bonds  authorized  by 
legislature 68 

Ben$ed  Statute: 

1667.  g  054.    Jurisdictions;  motions  for 

rehearing 450 

ArluuiMM* 

Aeti, 

Aet  of  Jlarcb  12.  1881.  p.  89.    Sale  of 

land  for  taxes 204 


Act  of  April  14. 1887.  chap.  129.  p.  227. 

Passenger  rates 568,66^ 

Act  of  March  26. 1891.  p.  182.    Bill  to 

remove  cloud  on  title 206 

Mantfield'B  Digest, 
Chap.  90,  §§  4018  4015.    Jurors 729,  780 

California* 

Acts. 

Act  of  April  22. 1850  (Stat  1850.  chap. 
127.  §  19).  Time  for  commenc- 
ing civil  actions 940 

Act  of  Msy  4,  1852  (Sess.  Laws.  1852. 
chap.  107.  p.  180).  Incorpora- 
tion Act 692 

8» 


CiTATIOHB. 

STATE  AND  TERRITORIAL  STATUTES,  CONTINUED. 


Act  of  March  26, 1854  (Sess.  Laws,  1854, 
chap.  78,  p.  188).  Liicoipora- 
tion  Act 

Act  of  May  15,1861  (Sess.  Laws,  1861, 
chap.  877,  p.  884).  Amend- 
meDt  to  Act  of  March  25, 1854    602 

Act  of  March  21, 1868  (Sess.  Laws,  1868, 
chap.  280,  p.  222).  City  coud- 
cfl  empowered  to  adjust  all 
claims 692 

Practice  Act,  §  2M.  Deeds;  mortgages; 

power  of  sale 600.  501 

0x20  Oiidl  Procedure. 
£888.    Limitation  of  action 940 

Pmal  Code. 
%  649.    Insurance 802 

Political  Code. 
$628.    Inrmmoe  company's  bond 802 

Colorado. 

Code  Citil  Ptoeedure. 
%  8.    Judgment;  title  vested  in  assignee.    678 

Dakota. 

Code  Civil  Procedure. 
^411,412.    Jurisdiction  of  state  court.    898 

Florida. 

Acii. 

Act  of  Jan.  8,  1858,  chap.  482.  Incor- 
poration Act 664 

Act  of  Jan.  6,  1855,  chap.  610.  Inter- 
nal improvements 664 

Act  of  Dea  14,  1855,  chap.  729.  Rail- 
road Construction  Act 664 

Act  of  June  24,  1869,  chap.  1716.  Or- 
ganic Act 664 

Act  of  Jan.  18,  1872,  chap.  1918.  Or- 
ganic Act 564 

Oeorifia* 

Acie, 

Act  of  Dec.  8, 1866,  p.  127.    Statutory 

mortgaf^ 476-478 

Act  of  Oct.  29,  1870,  p.  386.  Amenda- 
tory of  act  of  Dec.  8.  1866.477,  478 

niinois* 

Aete. 

Act  of  Not.  6, 1849  (1  Gross,  HI  Stat 
1878,  p.  552).    General  system 

of  railroad  incorporation 

587-689,  692 

Act  of  Feb.  14,  1857,  p.  707.  Incorpora- 
tion Act 587-589 

Act  of  March  4.  1869  (2  Pr.  Laws,  1869, 

p.  824).    Incorporation  Act..    591 

Act  of  April  16, 1869,  p.  817  (Pub.  Laws, 
1869,  pp.  817,  819).  Incor- 
poration Act;  registration  of 
bonds,  etc 588-593 

Indiana. 

Acte. 

Act  of  March  6, 1888.  chap.  95,  p.  114. 
Duties  of  township  trustees 
regarding  indebtedness  of 
townships 244-246 

40 


Revieed  Staiutee. 

gS  <N)0^  6007.    Indebtedness  of  towB- 

ihipB Jk4,  d« 


loi 

Codee. 

g§  2881,  2885.    Personal  service  or 

vice  by  publicatioii..... 171 

§8278.    Action  orsuit 17! 

1861»  chap.  118,  §§  1210,  2096.    Trust 
deeds  and  mortgages;   lenl 


title. 


106 


Latet. 


1874,  chap.  98,  %  1.    Railroad  company; 

liability  for  damages 997,  96 

Oeneral  Staiutee, 
1868,  chap.  80,  art  8.    Limitadon  of  ac- 


tion 


98 


1889,  chap.  28,  p.  416,  g  98.    RaUroad 
company;   liability  for  dam- 

^wes... 67 

g  29^.    Executors  and  adminis- 
trators   67 

g§    8248,   8249.      Guardian   and 
ward..- 67 


General  Statuiee. 

1888,  diap.  87,  p.  646,  gg  17. 19.    Bute 

laws  interpreted  by  state  courts    19 

liOnlaiana* 
Aete. 

Act  of   1877.      Charter  New   Orleans 

waterworks  6C 

Act  of  1877,  No.  80.  ReVraue.V.V.ViSl-k" 
Act  of  1882,  §g  65. 66.    Appropriiaion  of 

surplus  money .    41 

Act  of  1886,  No.  98,  g  87.    Taxpayer's 

ririiis .v.....    6( 

Act  of  1886,  No.  109.    Appropriation  of 

surplus  money 4{ 

Act  of  July  12. 1888,  p.  191.    Mandamus; 

corporations  must  heed  certain 

contracts 690,  6f 

Act  of  1888,  No.  89,  g  86.    Tax   and 

license  suits.... M 

Maryland. 

Acte. 

Act  of  1716,  chap.  28,  g  2.    Statute  of 

Limitations 9i 

Act  of  March  10,  1785,  (Laws  of  1785- 
1799,  chap.  72).  Action  or  suit 
against  administrator  or  heir.  .     9! 

Lawe. 

1878,  chap.  224.    Claims  against  state  for 

senrices  rendered 1 

Maaaaehnsetis. 

Acte, 

Act  of  March  10. 1891.  §g  1-4.  Prohib- 
iting manufacture  and  sale  of 
imitation  butter .     t 


GiTATIONa. 

STATE  AND  TERRITORIAL  STATUTES,  OONTINVED. 


SUUuUb. 

1718,  1714.  chap.  7  (1  Prov.  Laws.  720). 
FenaUies  imposed  upon  hawk- 
era,  peddlers,  and  petty  chap- 
men     488 

1716,  chap.  10.    Penalties  imposed  upon 

peddlera«  etc 488 

Vttl,  1728,  chap.  6.    Penalties  imposed 

apon  peddlera,  etc 488 

172«,  1727,  chap.  4  (2  Prov.  Laws,  47, 
282,  885).  Penalties  imposed 
upon  peddlera,  etc 488 

1785,  chap.  2.    Penalties  imposed  upon 

peddlera,  etc. 488 

1799,  chap.  20.    Penalties  imposed  upon 

peddlera,  etc 488 

1890,  chap.  45.    Penalties  imposed  upon 

peddlera,  etc. 488 

1S46,  diap.  244.  Peddler's  license;  pen- 
alties imposed,  etc. 488 

1884,  diap.  810.    Regulating  sale  of  oleo- 

marjnirine 280 

1880,    diap.    817.    Regulating   sale  of 

oleomarinirine 280 

1891 ,  diap.  58,  p.  695.    Enforcing  purity 

of  milk  and  butter 224 

1891,    chap.    412.    Regulating   sale   of 

oleomargarine 280 

PMie  Statuta, 

Chap.  56L  Regulating  sale  of  oleomarga- 
rine     280 

Betiied  8tatuU$. 

18M,  chap.  85,  gg7.  8.    Penalties  im- 

posed  upon  peddlers,  etc....    488 

Michigan* 

Act$. 

Act  of  Fbb.  21.  1867.    Railway  land 

grant 189.190 

Act  of  JoDe  28, 1889,  p.  282.    MUeage..    571 


AeU, 

Ad  of  March  7, 1887.  chap.  10,  p.  49. 
Railroad  and  warehouse  com- 
mission     570 

Mississippi, 

AcU. 

Act  of  March  11,  1884,  cbai>.  28,  p.  81. 

Railroad  commission  created.    570 

CMle$. 

1880,  gg  585,  587-^589,  594.    Tazontde- 

graph  companies 816 

Missouri* 

Reoi$ed  Statuta. 

1879,  SS  6471-6478, 6476-6479.    Peddlera 

and  their  licenses 488 

1860,  SS  077S-6775.    SUtute  of  Umita- 

tioDt 988 


Bmited  Staiutei. 
1 871.    Deeds;  mortgages;  power  of  sale 

500,  501 


Nebrasluu 

AcU, 

Act  of  Feb.  21,  1855  (Laws  of  1855. 
p.  166).  Mortgage;  right,  title 
and  possession  of  mor&agor.. 
1051,  1052 

Act  of  March  16,  1855  (Laws  of  1855. 
p.  110,  %  676).  Mortgages  and 
deeds  1051 

Act  of  March  16*,' 1855' (liws' of*  18551 
p.  828).  Mortgage,  laws  gov- 
erning  1051 

Lato8, 

1855,  p.  55.    Trust  deeds  and  mortgages; 

legal  title 1051 

Siatutei, 

Feb.  24,  1878.    Action  or  suit  brought 

to  determine  title  to  real  estate    206 

Oeneral  Statuta, 

1878.  p.  525.  chap.  57,  §  6.    Limitation 

of  action 1052 

Rented  Statutei, 
1878,  p.  882.    Action  or  suit 205 

New  Jersej. 

AeU. 

Act  of  March  6, 1795  (Revision  of  1821, 
pp.  184.  186.  §  18).  Writs  of 
error  in  criminal  cases 428 

Act  of  March  27,  1874  (Revision  of  1877, 
p,  266).  WriU  of  error  in 
criminal  cases 428 

Reoieed  Siatutei. 

68.    Criminal  prosecution 84^ 

80.  Jurisdiction  of  court  of 
oyer  and  terminer;  habeas  cor- 
pus  428,  846 

45.    Criminal  prosecution 847 

88.  Criminal  cases;  habeas 
corpus;  writs  of  error 422 


P.  289, 
P.  272, 


P.  276, 
P.  288, 


New  York. 

Aeti. 

Act  of  April,  1805.    Libel  Act 878 

Act  of  1848.  g  12.  Corporations;  liabil- 
ity of  trustees 1010,  1011 

Act  of  1868,  chap.  68.    Incorporation  Act 

1010,  1011 

Act  of  1869, 92d  sess. ,  p.  2808.  Judiciary; 

municipal  bonds lOdO,  1001 

XatM. 
1850,  chap.  140.    Railroad  corporations.  1001 

Code  Civil  Procedure. 

Yoorhies*  (4th  ed.)  §  91,  p.  86  (Sth  ed.) 
pp.  69,  70.  Butute  of  limita- 
tions  222,  228 

1847.  §188.    Special  Jurisdiction 584 

g  582.    Action  at  law;  special  jurisdio- 

diction 584 

Code  Criminal  Procedure, 

i  465,  iubd.  8.    New  trial  in  criminal 

prosecution 886 

41 


ClTATIOKS. 
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Ptnal  Code. 

511,  515,  524,  525.    Forgery:  crime 

and  puDisbment •      81 

Ren9ed  Statutei. 

(6Ui  ed.)  Tol.  2,  p.  519.    Railroad  terpo- 

ratioDB 1001 

Ohio. 

Bevited  Statutei, 
%  6064.    Jurisdiction  of  circuit  court  of 


Ohio 


g  6848.    Assiguments;  preferred  credit- 
018,  etc 


914 
180 


Oregon* 

nUP$  Annotated  Lam. 
P.  880,  §  820.    Judiciary:  action  at  law.  1048 

Pennsylvaiiia. 

Aeti. 

Act  of  June  7, 1879,  p.  112.    Providing 

for  collection  of  tolls 1044 

Rhode  Island. 

PubUe  StatfUei. 
Chap.  28,  %  9.    Judiciary 214 

Tennessee. 

MiUiken  dt  Vertree'i  Code. 

1884,  Sg  168-166.  Common  law  jurisdic- 
tion; criminal  cases 665 

gg  4714,   4715.      JurisdicUon    of 

Judges  and  chancellors ..    665 

Utah. 

Lawi. 
1868,  p.  8.    Incorporation  of  city.......    241 

Compiled  Law$. 

YoL  I.  Laws  of  1888,  p.  429.  Right  of 
city  council  to  levy  and  collect 
taxes 240.  241 

YoL  n.  g  8248.  Action  or  suit;  Judiciary.    577 
gg  8879-3881.   Fiodion  of  facta, 
decisions  and  conclusions  of 
law 577 

Virginia. 

Aeti. 

Act  of  March  11, 1887.  chap.  118,  p.  101. 
General  regulations  for  incor- 
poration of  railroad  comps- 
nies 574 

Act  of  March  24,  1848.    Incorporation 

Act 674 

Act  of  Jan.  14.  1858,  chap.  57,  p.  62. 
Regulating  tolls    upon    rail 
roads 574.  575 

Act  of  Feh.  8, 1863.  chap.  68,  p.  64.  State 
boundaries  between  Yirginia 
and  West  Yirginia;  property 
within  new  state 1027 

Act  of  June  17,  1870.  chap.  148,  p.  181. 

Incorporation  Act 575 1 

48 


Cndei. 

1849,  chap.  87,  ^  24-26.  Real  estate;  sale. 
records,  etc 

West  Viri^inia. 

Aeti. 

Act  of  Dec.  8,  1868,  p.  161.  §  86.    Land 

titles;  sale  of  lands  for  taxes. . 
Act  of  March  2,  1865,  p.  79.  chap.  92. 

^§  2,  8.     Public  lands 

Act  of  April  9,  1873.  p.  3d8.  chap.  117. 

Sale  of  real  estate..  1029-1031. 
Act  of  Nov.  16,  1878.  Acts  of  1872-73, 

pp.  449.  454,  455,  chap.  134. 

Act  to  benefit  school  fund... 

1023,  1024.  1030, 

Codei. 

1868,  chap.  81.    Sale  of  real  e8tate.l029. 
Chap.  105.    Sale  of  public  lands. . 
1891,  chap.  81,  g  29.    Sale  of  real  esuUe 

Wisconsin* 

Aeti, 

Act  of  April  10, 1865  (Priv.  Laws.  1865. 
p.  S^).  Corporate  rights, 
privileges  and  immunities 

Act  of  March  28, 1883  (Sess.  Laws,  1883, 
p.  118.)  Railway  land  giant. . 

Zaios. 

1859,  chap.  22.  gg  18,  19.     Land  sold 

for  taxes;  remedy  at  law 

Chap.  22,  g  25.  Tax  deed  as  evi- 
dence   

Chap.  22,  g  82.  Time  within 
which  suit  must  be  brought. . 

Chap.  22,  g  85.  Tax  deed;  action 
or  suit;  remedy 

1860,  chap.  201,  p.  178.    Public  records. 

1861,  chap.  188,  g  5.    Limitatioii  of  ac- 
tion  

1875,  chap.  284,  p.  541.    Public  records 

General  Lawi, 

1888,  ToL  1,  chap.  54,  p.  49.  Organixa- 
tioD  of  new  towns........... 

BetUed  Staiutee. 

1858,  diap.  18,  g  28.  Township  bound- 
aries   . 

Chap.  18,  e§  140. 142.  148.  Duties 
of  raster  of  deeds *. 

Chap.  1&,  g  22.  LimiUtion  of 
action 

Chap.  141,  g  29.  Remedy  for  per- 
son having  legal  title  and  act- 
ual possession 

1878,  g  759.  Form  and  manner  of  re- 
cording deeds 

g  1165.  Land  sold  for  taxes;  rem- 
edy at  law 

gll76.    Tax  deed  as  evidence  ... 

gg  1187.  1188.  Limitation  of  ac- 
tion  

Chap.  50.  §  1197.  Tax  deed;  ac- 
tion or  suit;  remedy 

g  8186.  Title  to  lands;  action  or 
suit 


1027 


102a 

1028 
103» 

1031 


1083 
lOdO 
1088^ 


879 
879 

731 
721 

721 

720 
725 

721 
725 

7» 

722 
722 
721 

721 


•TO* 

4  «>• 


721 
721 

721 

72< 


FOREIGN  STATUTES, 

CTTBD  m  OPINIONS. 

(Subjects  Supplied.) 


England^ 

lSSdw.Lditp.80(We8tm.2).    Crlmet; 

testUDony  of  witnesses 865 

44Elii.  (Trin.  Ub  11,  f.  84,  85) 828 

9  Geo.  m.  chap.  2d.  Peddler's  license.  482 
«6«o.IILcbap.  eo.    Libel  Act 

858,  859,  860,872 

S)  Oea  m  chap.  41.    Penalties  imposed 

upon  hawkers,  peddlers,  etc. . .  482 
11  Ho.  yn.  chap.  21  False  verdict.  866 
n  Hen.  Vni.  chap.  4.    "Hawkers,  Ped- 

Ian,  and  petU  Chapmen."...    482 

H  Jamei  L  chap.  8.    Monopolies 828 

I  SUtotes  of  the  Realm,  m    Crimes; 

iilse  Todicts;  power  of  king.    860 


I  Vict  chap.  26.  Devise  of  rents,  profits 
and  incomes  of  lands;  wills, 
etc 822,  1186 

25  ^  26  Yict.  chap.  68,  g  25.  English 
Merchant  Shipping  Act 
Amendment  Act 950 

80&81  Yict.  chap.  8,  §  92.    Revenue 

Act 1123 

46  Yict  chap.  17.  Criminal  Law  Amend- 
ment Act 888 

8  d;  9  Wm.  IIL  chap.  25.    Peddler's  U- 

cense 482 

9  &  10  Wm.  IIL  chap.  26  (9  Wm.  III. 

chap.  27)    Peddler's  license..    488 
1  Wm.  &  Mary,  (Sees.  2)  chap.  2.  Crimes; 

false  verdicts;  power  of  king.    869 


ARGUED    AND    DECIDED 


a  Tin 


SUPREME  COURT 


OF   THB 


UNITED  STATES 


OCTOBER  TERM,  1894 


Vol.    155. 


24-27 


SUPRKMB  COUBT  OF  THB  UHITKD  StATBS. 


Oct.  Tbrm^ 


ADd  that  the  said  sale  as  to  tbem  is  null  and 
void. 

*'ADd  these  plaintiffs  further  say  that  the 
said  transactions  between  tbem  and  said  Moritz 
Loth  were  in  truth  and  in  fact  a  loan  by  them 
to  the  said  Moritz  Loth  of  the  sum  of  |10,000, 
in  consideration  whereof  the  said  Montz  Loth 
conveyed  to  them  the  premises  hereinbefore 
described,  and  they  executed  to  the  said  Moritz 
Loth  the  lease  hereinbefore  described,  contain- 
ing the  privilege  of  purchase  for  the  said  sum 
of  $10,000;  and  they  say  that  in  consequence 
thereof  they  have  a  first  and  best  lien  upon  the 
said  premises  in  the  said  sum  of  $10,000,  with 
interest  thereon,  and  that  there  is  and  remains 
25]  due  and  unpaid  *thereoo  the  sum  of 
$10,000,  with  interest  thereon  from  January  1, 
1885.  at  six  per  cent  per  annum. 

"Wherefore  the  plaintiffs  pray  that  the  said 
claim  may  be  established  as  a  first  and  best 
lien  on  the  said  premises,  and  that  unless  the 
defendants  shall  pay  to  them  the  said  sum  of 
$10,000,  with  interest  as  aforesaid,  at  a  short 
day  to  be  fixed  by  the  court,  that  the  said 
premises  mav  be  sold  for  the  satisfaction  of 
their  said  claim,  and  for  such  other  and  fur- 
ther relief  as  they  may  show  themselves  to  be 
entitled  in  equity  and  good  conscience." 

In  the  superior  court  case,  summons  was 
issued  May  12,  1888,  and  served  on  August 
Vos.  May  18, 1888. 

On  June  7,  1888,  Vos  filed  his  answer  and 
cross-petition  in  said  case,  denying  that  the 
alleged  acts  of  Eebler  for  the  said  Robb  and 
Strong,  trustees,  in  the  Gugenheim  case  were 
without  their  authority,  knowledge,  or  con- 
sent, admitting  the  sale  to  him  under  the  pro- 
ceedings in  that  case,  and  that  the  transactions 
between  them  and  said  Loth  were  in  fact  a 
loan  by  them  to  him  of  $10,000  at  six  percent 
interest  secured  in  the  form  of  said  deed  and 
lease,  but  denying  that  they  have  any  lien  on 
said  premises  therefor  or  that  any  part  thereof 
remains  unpaid.  By  way  of  cross-petition ,  the 
said  Yos  sets  up  the  proceeding  in  the  said 
Gugenheim  case,  and  avers  their  regularity, 
and  that  said  proceedings,  orders,  decrees,  sale, 
and  deed  vested  in  him  a  valid  title  in  fee 
simple  to  the  said  real  estate  purchased  by  him 
thereunder,  free  from  all  claims  of  said  appel- 
lants and  other  parties  to  said  cause,  his  pay- 
ment therefor  of  $9100,  and  his  possession 
thereof  ever  since  the  conveyance  to  him.  May 
24,  1887.  He  pravs  "that  the  said  claim  and 
interest  of  the  said  Robb  and  Strong,  trustees, 
in  and  to  said  real  estate  may  be  adjudged  to 
be  null  and  void,  and  that  his  title  aforesaid 
may  be  quieted  against  the  same,  and  for  all 
other  proper  relief." 

On  June  8, 1888,  upon  motion  of  said  Robb 
and  Strong,  trustees,  their  said  petition  was 
dismissed,  and  as  to  the  said  cross-petition  of 
Vos,  the  cause  was  continued  for  further  pro- 
ceedings. On  July  7,  1888,  the  said  Robb  and 
Strong,  trustees,  filed  their  petition  in  said  cause 
20]4S,368.  Superior  Court  *of  Cincinnati,  for 
a  removal  of  the  same  on  the  cross-petition  of 
said  Yos  to  the  circuit  court  of  the  United 
States,  in  and  for  the  Southern  District  of 
Ohio,  ^estero  Division,  and  the  order  of  re- 
moval was  made. 

In  said  petition  they  say  that  thev  are  citi- 
zens and  residents  of  the  state  of  Inew  York; 


that  August  Yos  is  a  citizen  and  resident  of 
the  state  of  Kentucky,  and  William  Stix  is  a 
citizen  and  resident  of  the  state  of  Misnouri. 
They  further  say  that  the  said  suit  "is  one  of 
a  civil  nature,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interests  and  costs,  the 
value  of  $2000,  and  is  one  in  which  there  is  a 
controversy  on  cross-petition  between  citizens 
of  different  states."  They  then  state  the  facts, 
in  substance,  averred  in  their  said  petition 
filed  Mav  12,  and  in  said  cross- petition  of 
August  Yos,  the  dismissal  of  their  said  peti- 
tion, June  8,  and  their  remaining  in  the  case 
only  as  defendant  to  said  cross  petition  of  Yos. 

On  October  2,  1888,  the  transcrii)t  of  the 
record  in  said  case  was  filed  in  the  said  circuit 
court,  and  numbered  therein  4182. 

On  October  4,  1888,  the  said  Yos  filed  hie 
motion  in  said  circuit  court  for  the  remanding 
of  said  cause  No.  4182  to  the  superior  court  of 
Cincinnati,  for  want  of  Jurisdiction  in  said 
circuit  court. 

On  November  17.  1888,  the  circuit  court 
overruled  said  motion.  To  which  overruling 
the  said  Yos  then  entered  his  exception. 

On  November  26,  1889,  on  motion  of  tho 
said  complainants,  said  cause  No.  4182  was 
consolidated  by  order  of  court  with  said  cause 
No.  4148,  all  further  proceedings  to  be  had 
under  the  latter  number. 

In  No.  4148,  complainants'  bill  states  the 
citizenship  and  residence  of  the  parties  as  in 
their  petition  in  the  superior  court  case. 
They  were  all  non-citizens  and  non-residents 
of  Ohio.  It  alleged  that  said  Robb  and  Strong* 
trustees,  owned  certain  valuable  real  estate  m 
the  city  of  Cincinnati,  Ohio,  which  was  in  the 
possession  of  tenants  under  a  lease  for  the  life 
of  two  persons  for  whom  said  triistees  acted.  A 
Judgment  creditor  of  the  lessee  sought  by  judi- 
cial proceedinirs  in  the  *court  of  common  [27 
pleas  of  Hamilton  county,  Ohio,  to  subject  his 
interest  in  these  and  other  lands  to  payment  of 
his  claim.  The  petition  was  in  the  nature  of  a 
creditor's  bill,  and  made  parties  defendant  a 
number  of  persons,  including  said  trustees, 
holding  deeds  from  the  lessee,  and  charged 
that  those  deeds  were  intended  as  mortgages, 
and  prayed  that  they  be  so  decreed,  and  the 
property  sold  to  satisfy  said  Judgment. 

Tlie  trustees  were  non  residents,  and  Eebler^ 
of  the  law  firm  of  Keb]er&  Roelker.  and  pur- 
porting to  act  for  that  firm,  entered  their  ap- 
pearance in  the  case  and  consented  to  a  sale  of 
the  fee,  it  is  alleged,  without  theh-  authority  or 
knowledge.  The  property  was  sold  at  judicial 
sale,  and  the  proceeds  received  by  Eebler  and 
not  paid  over  or  accounted  for  by  him  to  said 
trustees.  The  defendants,  Yos  and  Stix,  were 
purchasers.  The  bill  seeks  to  avoid  the  title  so 
acquired  by  them,  on  the  ground  that  the  sale 
was  absolutely  void  by  reason  of  the  fraud  of 
Eebler. 

On  August  2, 1888,  the  defendant,  Yos,  filed 
a  demurrer  to  said  bill. 

On  August  28,  1888.  the  court  held  the  bill 
"goodonlts  face  substantially,"  and  overruled 
the  demurrer,  and  allowed  Vos  until  the  first 
Monday  of  October,  1888,  to  plead  or  answer 
to  the  bill 

On  September  14.  1888,  Yos  filed  a  plea  to 
said  bill,  setting  forth  the  Judicial  proceed  in  j[^ 
referred  to  in  said  bill,  and  contained  in  Ex- 
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[TERSTATE  COMMERCE  COM- 
MISSION. 

BRIMSON. 
(No.  888.) 

foHowioff  dissenting  opinion   in  tbe 
case  decided  last  term  and  reported  in 
8.  447.  88  L.  ed.  1047,  was  filed  on  the 
of  tbe  October  term,  1894. 

Ju$ti€e  Brewer  dissenting: 

It  from  the  opinion  and  judgment  of 

in  this  case.    I  notice,  as  a  prelimi- 

Inatter,  a  practice  which  I  think  is  not 

trocbded  and  ought  not  to  be  pursued. 

lication  to  punish  the  three  appellees 

"  by  the  circuit  court.     The  rea- 

for  the  decision  was  the  constitu- 

of    that  portion  of   the  Interstate 

leroe  Act  which  requires  a  court  to  treat 

lish  sa  a  contempt  of  its  authority  the 

of  a  witness  before  tbe  commission  to 

questions.    In  the  opinion  this  court 

that  reason,  holds  it  unsound,  and 

the  case  for  further  proceedings.   On 

Iforther  proceedings  the  circuit  court  may, 

W  disobedience  of  tbe  mandate,  again 

the  application,  for  the  further  reason 

questioDS  propounded  by  tbe  commis- 

the  witnesses  are  deemed  irrelevant  or 

ipetent;  and  on  a  second  appeal  it  may  be 

I  court  will  also  be  of  the  same  opinion; 

then  this  curious  *result  will  appear: 

ncceasiTe  Judgments  in  the  same  case, 

|teyiog  the  same  application,  this  court 

one  and  reverses  the  other.    I  had 

the  role  was  settled  that  the  inquiry 

court  was  simply  whether  that  which 

by  the  tri^j  court  was  erroneous, 

I  lot  whether  the  reasons  given  therefor 

or  bad,  and  that  a  correct  Judgment 

sustained,  even  if  the  reasons  given 

were  erroneons.    Bat  this  ia  a  minor 

ad  I  only  notice  it  to  express  my  dis- 

Che  practice. 

flierefore,  to  the  important  question 

IHg.  U.  8.,  Book  89. 


considered  by  the  court  in  its  opinion.  With 
the  bulk  of  that  opinion  I  have  no  dispo^tion 
to  quarrel.  I  agree  as  to  the  power  of  the 
United  States  over  interstate  commerce,  but 
that  throws  no  more  light  on  the  real  question 
involved  herein  than  an  inquiry  into  tbe  power 
of  Congress  to  enact  laws  would  upon  the 
question  determined  in  KiXboum  v.  77iompson, 
108  U.  8.  168  [26:  877],  of  the  right  of  the 
House  of  Representatives  to  punish  as  for  con- 
tempt one  who  refused  to  disclose  the  business 
of  a  real  estate  partnership  of  which  he  was  a 
member.  The  power  of  Congress  to  use  all 
reasonable  and  proper  means  for  exercising  its 
control  over  interstate  commerce  carries  with 
with  it  no  right  to  break  down  the  barriers 
between  Judicial  and  administrative  duties,  or 
to  make  courts  the  mere  agents  to  assist  an  ad- 
ministrative body  in  tbe  prosecution  of  its  in- 
quiries. For,  if  the  power  exists,  as  is  affirmed 
by  this  decision,  it  carries  with  it  the  power  to 
make  courts  tbe  mere  assistants  of  every  ad- 
ministrative board  or  executive  officer  in  the 
pursuit  of  any  information  desired  or  in  the 
execution  of  any  duties  imposed.  It  informs 
Congress  that  the  only  mistake  it  made  in  the 
Eil bourn  case  was  in  itself  attempting  to  pun- 
ish for  contempt,  and  that  hereafter  the  same 
result  can  be  accomplished  by  an  Act  requiring 
the  courts  to  punish  for  contempt  those  who 
refuse  to  answer  questions  put  by  either  house, 
or  any  committee  thereof. 

It  must  be  borne  in  mind  that  this  is  purely 
and  solely  a  proceeding  for  contempt.  No  ac- 
tion is  pending  in  the  court  to  enforce  a  right 
or  redress  a  wrong,  public  or  private.  'No  [5 
inquiry  is  being  carried  on  in  it  with  a  view  to 
the  punishment  of  crime,  nothing  sought  to  be 
done  for  tbe  perpetuation  of  testimony  or  in 
aid  of  any  Judicial  proceeding.  The  delin- 
quent is  punished  for  a  contempt  of  court  in 
refusing  to  testify  before  a  commission  in  aid 
of  an  investigation  carried  on  by  such  commis- 
sion. What  is  this  power  vested  in  courts  of 
punishment  for  contempt,  and  for  what  pur- 
pose it  is  vested?  It  is  a  power  of  summary 
punishment  and  existing  to  enable  tbe  courts 
to  exercise  their  judicial  duties.    ''Contempt 
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of  court  U  a  specific  criminal  offenEe."  New 
Orl&tn»  V.  New  York  M'til  SS.  Co,  87  U.  8. 
20  Wall.  393 1 22:  3571.  In  Anderson  v.  Dunn, 
10  U.  8.  8  Wheat.  204.  227  |5:  242.  247].  it 
was  said  that  "courts  of  Justice  are  uDivcrsally 
acl&oowledged  to  be  vestt^d,  by  their  very  crea- 
tion, with  power  to  impose  silence,  respect, 
and  decorum  in  their  presence  and  submission 
to  their  lawful  mandates."  8o  in  J^:r  parte 
liobinion,  86  U.  8.  19  Wall.  505,  610  [22:  206, 
207]:  ''The  power  to  punish  for  contempts  is 
inherent  In  all  courts;  its  existence  is  essential 
to  the  preservation  of  order  in  judicial  pro- 
ceedings, and  to  the  enforcement  of  the  Judg- 
ments, orders,  and  writs  of  the  courts,  and  oon- 
ecquently  to  the  due  administration  of  Justice. 
The  moment  the  courts  of  the  United  States 
were  called  into  existence  and  invested  with 
Jurisdiction  over  any  subject,  they  became 
possessed  of  this  power."  And  in  Re  Cooper, 
32  Vt.  258,  257:  "The  power  to  punish  for 
contempt  is  inherent  in  the  nature  and  consti- 
tution of  a  court.  It  is  a  power  not  derived 
from  any  statute,  but  arising  from  necessity; 
implied  because  it  is  necessary  to  the  exercise 
of  all  other  powers." 

A  contempt  presupposes  some  act  derogatory 
to  the  power  and  authority  of  the  court.  But 
before  this  proceeding  was  initiated  the  only 
authoritv  disregarded  was  that  of  the  commis- 
sion. The  court  treats  such  act  derogatory  to 
the  powers  of  the  commission  as  derogatory 
to  its  own,  and  punishes,  as  for  a  contempt  of 
its  own  authority,  dne  who  disobeys  the  order 
of  the  commission.  It  is  no  sound  answer  to  say 
that  the  court  orders  the  witness  to  testify  and 
punishes  for  disobedience  of  that  order.  The 
real  wrong  is  in  not  testifying  before  the  com- 
mission, and  that  is  the  ground  of  the  punish- 
6]  ment.  'Otherwise  any  disregard  of  any  duty 
can  be  treated  as  a  contempt  or  court  and  pun- 
ished as  such.  It  will  be  sufficient  to  cite  the 
delinquent  and  order  his  punishment  as  for  a 
contempt  of  court  unless  he  discharges  that 
duty.  His  failure  to  obey  the  order  of  the 
court  is  onlv  the  nominal,  while  the  failure  to 
discharge  the  prior  duty  is  the  real  ground  of 
punishment.  No  forms  of  statement  can 
change  the  substantial  fact  that  the  inherent 
power  of  courts  to  punish  for  contempt  is  ex- 
ercised, not  to  preserve  the  authority  of  the 
court,  not  in  aid  of  proceedings  carried  on  in 
them,  but  to  aid  a  merely  administrative  body, 
and  to  compel  obedience  to  its  recjuirementa. 
It  makes  the  courts  the  mere  assistants  of  a 
commission. 

It  is  said  that  this  proceeding  is  substan- 
tiallr,  if  not  precisely,  similar  to  that  which 
would  arise  if  Congress  had  passed  an  Act  im- 
posing penalties  on  parties  refusing  to  testify 
Defore  a  commission  and  a  proceeding  was 
commenced  to  recover  such  penalties.  But 
aurely  the  differences  are  vital.  If  such  pro- 
ceeding was  a  criminal  prosecution,  defendants 
would  nave  the  constitutional  guarantee  of  a 
trial  by  Jury,  and  this,  too,  in  an  action  at  law 
if  the  amount  of  the  penalty  exceeded  $20. 
By  making  it  a  proceeding  for  contempt,  these 
constitutional  protections  are  evaded.  Fur- 
ther, there  is  no  penaltv  prescribed.  Refusal 
to  answer  is  not  made  an  offense,  misde- 
meanor, or  felony. 

Suppose  a  law  was  enacted  making  crim- 


inal  the  refusal  to  answer  questions  put  by  a 
commission  (and  a  statute  would  be  necessary 
before  such  refusal  could  be  adjudged  crim- 
inal, for  there  are  no  common  law  offenses 
against  the  United  St&ie»— United  States  v. 
Eaton,  144  U.  8.  677  [86:  5911)  ^ould  it  not 
be  necessary  that  the  statute  define  the  ques- 
tions, or  at  least  the  scope  of  the  questions  to 
be  asked?  Would  not  an  Act  be  void  fur  in- 
definiteness  and  lack  of  certainty  which  simply 
made  criminal  the  refusal  to  answer  relevant 
questions  in  any  proper  investigation  carried 
on  before  a  commission  f  Would  it  not  be 
like  the  famous  Chinese  statute: 

* 'Whoever  is  guilty  of  improper  conduct, 
and  of  such  as  is  contrary  to  the  spirit  of  the 
laws,  though  not  a  breach  of  any  ^specific  [7 
part  of  it,  shall  be  punished  at  least  forty  blows; 
and  when  the  impropriety  is  of  a  scnous  na- 
ture, with  eighty  blows." 

Could  it  be  left  to  the  commission  to  select 
the  matter  of  investigation,  determine  the  scope 
of  the  inquiry,  and  thus,  as  it  were,  create  tne 
crime  T 

Can  all  these  difficulties  be  avoided  by  bring- 
ing the  refusal  to  testify  before  a  commissior> 
within  the  reach  of  the  comprehensive  inher- 
ent power  of  the  couris  to  preserve  their  au- 
thority by  proceedings  for  contempt? 

But  again,  it  is  said  that  the  Act  of  Congress 
imposes  upon  all  persons  and  corporations  en- 
gaged in  interstate  commerce  a  duty  to  answer 
every  proper  question  which  the  commission 
may  see  fit  to  ask,  and  that  a  refusal  to  answer 
constitutes  a  refusal  to  discharge  a  duty  upon 
rightful  demand.  It  is  true  that  authority  ia 
conferred  upon  the  commission  to  obtain  infor- 
mation, but  the  Act  docs  qo(  impose  the  duty 
to  furnish  it  upon  all  persons  interested  in  in- 
terstate commerce;  and  Congress  cannot  invest 
the  commission  with  discretionary  power  to 
create  or  not  create  a  duty.  If,  when  a  ques- 
tion is  asked,  a  duty  is  established,  then  the 
court  would  have  no  power  to  do  anything  ex- 
cept to  enforce  the  act  of  the  commission,  if 
valid,  or  punish  its  violation  without  inquiry, 
which,  as  has  been  slated,  would  make  the 
coyrt  the  mere  ministerial  agent  of  the  com- 
mission. If  the  duty  is  not  established,  then 
the  court  is  called  upon  to  take  part  in  a  mere 
inquiry  as  to  whether  it  would  be  lawful  or 
expedient  that  the  duty  be  established.  It  i» 
not  pretended  that  the  court  can  take  coirniz- 
ance  of  the  whole  investigation  on  petition, 
and  this  application  is  not  a  part  of  any  Judicial 
proceeding,  nar  could  the  order  adjudicate 
anything.  It  is  clear  that  the  duty,  if  it  exista 
at  all,  is  a  political  and  not  a  Judicial  duty. 
Would  mandamus  lie  to  compel  the  discharge 
of  this  duty?  Yet  mandamus  is  the  recognized 
proceeding  for  the  enforcement  of  a  duty. 

It  may  be  that  it  is  the  duty  of  every  citizen 
to  give  information  to  the  commission  when 
demanded,  but  it  is  no  more  a  duty  than  it  is  to- 
avoid  murder  or  other  crimes;  to  lead  *a  life  [8^ 
of  social  purity:  to  avoid  fraud  in  business 
transactions,  or  neglect  of  other  duties  of  good 
citizenship.  Will  it  be  pretended  that  theee 
obligations  can  be  enforced  by  the  court* 
through  proceedings  aa  for  contempt? 

To  say  that  there  is  a  case,  something  that 
calls  for  judicial  action,  because  there  am  par- 
ties on  the  one  side  or  on  the  other,  is  a  breadth 
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«f  definition  hitherto  uo recognized.  Every 
rfbrt  at  mdmmistratiye  or  executive  acUon, 
vkidi  u  oot  ▼oluntarily  assented  to  by  those 
vkoB  it  affects  creates  a  dispute  between  par- 
tiei.  Can  it  be  that  every  such  dispute  justifies 
as  appeal  to  the  courts,  and  presents  a  case  for 
judicial  action?  If  so,  there  is  nothing  which 
nj  administrative  body  or  executive  officer 
ritall  attempt  to  do  which  cannot  be  carried 
i^othe  courts,  and  every  failure  to  comply 
villi  the  orders  of  such  body  or  officer  makes 
the  delinquent  subject  to  punishment  by  the 
process  of  contempt.  Hitherto  the  power  to  pun- 
tA  Cor  contempt  has  been  regarded  as  a  power 
lod^d  in  judges  and  courts  to  compel  obedi- 
cooe  to  their  orders,  decrees,  and  judgments, 
0d  to  support  their  authority. 

TTiia  is  something  more  important  than  a 
nere  question  of  the  form  of  procedure.  It 
goes  to  the  essential  differences  between  judicial 
aod  legislative  action.  If  this  power  of  the 
courts  can  be  invoked  to  aid  the  inquiries  of 
gay  administrative  body,  or  enforce  the  orders 
of  any  executive  officer,  why  may  not  the 
power  to  punish  for  contempt  be  vested  directly 
io  the  administrative  board  or  in  the  executive 
officer?  Whv  call  in  the  court  to  act  as  a  mere 
tool?  If  the  Interstate  Commerce  Commission 
can  rightfully  invoke  the  power  of  the  courts 
to  punish  as  for  contempt  those  who  refuse  to 
answer  their  questions,  why  may  not  like 
power  be  given  to  any  prosecuting  attorney, 
aod  be  be  authorized  to  summon  witnesses, 
those  for  as  well  as  those  against  the  sovern- 
nent,  and  in  advance  compel  them,  through 
the  agency  of  the  courts,  to  disclose  all  the  ev- 
ideoee  tbey  can  give  on  anjr  expected  trial?  If 
thew  appellees  have  committed  crime,  punish- 
Dent  therefor  comes  only  through  the  courts, 
and  by  the  recognized  procedure  of  informa- 
tioQ  or  indictment.  They  cannot  be  tried  by 
the  commission  for  any  act  done. 
9]  *Ooe  of  ten  declared  difference  between  ju- 
dicial and  legislative  power  is  that  the  former 
determinea  the  rightfulness  of  acts  done;  the 
bner  {^escribes  the  rule  for  acts  to  be  done. 
The  one  construes  what  has  been;  the  other 
determines  what  shall  be.  As  said  in  Cooley's 
CoDfltitutional  Limitations,  side  page  92: 

**In  fine  the  law  Is  applied  by  the  one,  and 
made  by  the  other.  To  do  the  first,  therefore, 
—to  compare  the  claims  of  parties  with  the 
kw  of  the  land  before  established,— is  in  its 
nature  a  jodidal  act.  But  to  do  the  last— to 
psfli  new  rales  for  the  regulation  of  new  con- 
troversies— is  in  its  nature  a  legislative  act;  and 
if  these  rules  interfere  with  the  past,  or  the 
present,  and  do  not  look  wholly  to  the  future 
fbey  violate  the  definition  of  a  law  as  *a  rule  of 
dvil  conduct;'  because  no  rule  of  conduct  can 
Yith  consistency  operate  upon  what  occurred 
before  the  rule  itself  was  promulgated." 

So,  for  whatever  the  appellees  have  done  in 


the  past,  whether  they  have  violated  any  law 
of  the  land  or  not,  am  inquirer  is  to  be  made  in 
and  by  the  courts.  The  judicial  power  cannot 
be  invoked  to  sustain  an  investigation  into  past 
conduct  which,  when  disclosed,  may  or  may  oot 
be  at  the  will  of  an  administrative  board  or 
executive  officer  presented  for  judicial  con- 
sideration or  action.  It  Js  not  meant  to  be  af- 
firmed that  no  inquiry  can  be  made  into  past 
conduct  or  actions  except  through  the  power 
and  processes  of  the  courts.  On  the  contrary, 
the  full  power  of  legislative  or  executive  de- 
partments to  inquire  into  what  has  been  is  con- 
ceded. But  if  designed  to  aid  legislative  or 
executive  action  it  must  be  by  legislative  or 
executive  proceedings.  Can  the  courts  be 
turned  into  commissions  of  inquiry  in  aid  of 
legislative  action  ? 

In  short,  and  to  sum  it  up  in  a  word:  If 
these  appellees  have  violated  any  law  their 
punishment  should  be  sought  in  the  ordinary 
way,  by  prosecution  therefor  in  the  courts. 
If  they  have  violated  no  law,  and  the  simple 
purpose  is  to  elicit  information  for  the  g\iid- 
ance  of  the  commission  or  the  legislature,  let 
that  information  be  sought  by  the  ordinary 
processes  of  legislative  or  administrative 
bodies. 

Take  a  familiar  illustration:  Once  in  ten  years 
a  census  is  'ordered  by  authority  of  Con-  [lO 
gress,  and  the  scope  of  that  census,  constantly 
enlarged,  is  to  elicit  from  the  citizens  of  the 
Unit^  States  information  as  to  a  variety  of 
topics.  No  thought  of  punishment  for  past 
misdeeds  enters  into  such  an  inquiry.  In- 
formation, and  that  only,  is  sought.  It  is  un- 
questionably the  duty  of  every  citizen  to  re- 
spond to  the  inquires  made  by  the  census 
officers  and  furnish  the  information  desired. 
Can  it  be  that  courts  can  be  authorized  to 
make  the  refusal  of  a  citizen  to  furnish  any 
such  desired  information  a  contempt  of  their 
authority  and  to  be  punished  as  such?  There 
is  no  question  of  the  lawful  power  of  Con- 
gress to  elicit  this  information;  possibly  none 
as  to  its  power  to  provide  that  a  refusal  to  give 
the  information  shall  be  deemed  a  misde- 
meanor and  prosecuted  and  punished  as  such. 
But  it  seems  to  me  to  obliterate  all  the  historic 
distinction  between  judicial  and  legislative  or 
administrative  proceedings  to  say  that  the 
courts  can  be  called  upon  to  punish  as  for  a  con- 
tempt of  their  authority  a  mere  refusal  to  re- 
spond to  this  administrative  inquiry  as  to  facts. 

This  question  was  fully  considered  by  Mr, 
Justice  Field,  while  holding  the  circuit  court, 
Se  Pacific  E.  Ckm.  83  Fed.  Rep.  251,  and  the 
power  of  Congress  to  make  the  courts  the  mere 
assistants  of  an  investigating  committee  was 
most  emphatically  denied. 

lam  authorized  to  say  that  the  Chief  JvsHee 
and  Mr,  Juetire  Jaekson  concur  in  the  views 
herein  expressed. 
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laj    •JAMES    HAMPDEN    ROBB   and 
CkASLBS  K  Stbono,  Trastees,  Appts., 

ff. 

AUGUST  VOS  BT  Ai- 
<8ee  S.  C  Beporter*8  ed.  18-4fi.> 

JvHidiction  in  e^itj^-— circuit  court— election 
of  remedy — ratification  of  agenfe  aet—eetop- 
pel— judicial  9ale, 

1.  A  court  of  equity  is  tbe  proper  tribunal  to  afford 
effectuai  relief  affainst  a  decree  obtained  upon 
the  unauthoriMd  appearance  of  tbe  attorney  for 
tbe  defendant  tberein,  wbere  the  prooeedinfrs  are 
reirnlar  upon  their  faoe,  and  extrinsic  evidence  is 
required  to  show  their  invalidity. 

2.  Tbe  circuit  court  of  the  United  States  may 
grant  relief  against  a  state  judgment  on  equitable 
grounds. 

%,  Any  decisive  act  by  a  party,  with  knowledge  of 
his  rights  and  of  the  facts,  determines  his  election 
in  tbe  case  of  inconsistent  remedies. 

4.  Ratification  of  an  agents  act  is  established  by  the 
bringing  of  an  action  based  upon  such  act. 

&  One  who  claims  in  a  suit  the  proceeds  of  a  prior 
Judicial  sale,  is  estopped  from  denying  its  validi- 
ty on  the  ground  that  tbe  attorney  who  appeared 
for  him  in  Uie  proceedings  for  the  sale  was  unau- 
thorized. 

t.  Upon  a  Judicial  sale,  under  a  decree,  the  pur- 
chaser, upon  paying  into  court  the  amount  of  bis 
bid  and  upon  receiving  a  conveyance  from  the 
master,  in  pursuance  of  tbe  decree,  becomes  vest- 
ed with  tbe  tiUe  of  tbe  land  so  sold. 

[No.  88.] 

Argued  March  7, 189J^    Decided  Oct,  15, 1894, 

APPEAL  from  a  decree  of  the  Circalt  Court 
of  tbe  United  States  for  the  Southeni  Dis- 
trict of  Ohio,  dismissing  a  suit  io  equity 
brought  by  James  Hampden  Robb  et  at., 
complainants,  afraiust  August  Vos  et  al,,  de- 
fendants, to  set  aside  a  decree  of  sale  of  prop- 
erty, etc.,  and  for  a  docree  that  the  complain- 
ants be  declared  to  be  tne  owners  of  the  premi- 
ses and  for  other  relief.    Affirmed. 

Statement  by  Mr.  Justice  Shiras: 

)u  the  year  l888,  James  Robb,  a  resident  of 
Hamilton  county,  Ohio, died,  leavingan estate, 
and  James  Hampden  Robb,  May  K.  Milten- 
berger,  and  Charlotte  M.  Pancoast  as  his  sur- 
\iviog  children.  Charles  A.  Kebler,  an  attor- 
ney at  Cincinnati,  was  appointed  administrator. 
Mrs.  Miltenberger  and  Ellen  W.  Robb  had 
claims  against  the  estate.  A  written  agree- 
ment was  executed  by  all  concerned  in  the  fol- 
lowing terms: 

'Tor  an  amicable  settlement  of  all  claims 
and  controversy  as  to  the  estate  of  James  Robb, 
deceased,  late  of  Hamilton  county,  Otiio,  it  is 
mutually  agreed  by  tbe  undersigned  as  follows: 

'*That  Mrs.  Miltenbercer's  claim  for  an  an- 
nuity of  one  thotisand  dollars,  in  accordance 

NOTB.— ITiot  ratifUation  provet  agency^  see  note 
Co  Bank  of  United  States  v.  Dandrldire,  6: 55S. 

That  rat()lcation  hind$  pHncipal  it  tnade  with 
hnowUdge  of  all  the  facta;  atsent  pruumed  if  die- 
eerU  not  matle  within  reaaoruMe  time  after  notice^  wee 
note  to  Parsons  v.  Armor,  7:  724. 

That  rntijication  of  unauthorixed  act  of  agent  die- 
ehargee  agenfe  UabUUy ;  tmt  not  unless  made  with 
knnwUdoe  of  aUfaets^  see  note  to  O  wings  v.  Hull, 
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with  her  ^agreement  with  her  father  for  her 
son's  education  from  the  time  he  became  ten 
years  of  age  until  he  became  twenty-one  years 
of  age,  which  is  now  in  suit  No.  87.817  in  tbe 
Superior  Court  of  Cincinnati,  and  Jsmee 
Hampden  Robb's  claim  in  suit  No.  87,^(20  in 
the  same  court,  and  Mrs.  Ellen  W.  Robb's 
daim  in  suit  No.  67,460  in  the  cotnt  of  com- 
mon pleas  of  the  said  county  of  Hamilton,  are 
all  hereby  allowed  by  Charles  A.  Kebler.  ad- 
ministrator, by  and  with  the  consent  of  \be 
undersigned  and  at  their  request,  as  Talid 
claims  against  said  James  Robb's  estate,  and 
shall  be  satisfied  and  discharged  in  the  manoer 
hereinafter  provided  and  agreed  to  as  to  each 
of  them,  respectively,  the  claim  of  Maiy  Robb 
in  suit  No.  67,459,  common  pleas,  to  be  also 
provided  for  and  discharged  as  hereinafter 
agreed. 

*'*2.  The  deed  which  is  alleged  to  have  [IS 
been  made  by  tbe  said  James  ftobb  on  or  about 
November  14.  1879,  to  bis  daughter,  Mrs.  Isa- 
bella San  Raman,  conveying  to  her  the  tract 
of  land  near  Cheviot,  then  owned  and  occupied 
by  him,  being  without  consideration  and  in 
consequence  of  his  insolvency  at  that  time 
wholly  void  as  to  bis  creditors,  it  is  agreed  by 
CharU'S  A.  Ecbler,  as  administrator  of  said 
estate,  that  in  pursuance  of  the  statute  in  such 
case  provided  and  by  request  of  tbe  other  sub- 
scriber hereto  he  shall  and  will  immediately 
bring  an  action  for  the  recovery  of  the  said 
land,  or  for  the  sale  of  said  land  and  avoidance 
of  the  said  pretended  convevance  for  the  bene- 
fit  of  said  estate  and  its  creditors. 

'*8.  Besides  the  outstanding  debts  for  per- 
sonal and  household  expenses  of  James  Robb, 
the  cost  of  the  monument  heretofore  agreed  by 
the  undersigned  to  be  erected  at  Spriog  Grove 
Cemetery  in  memory  of  tbe  said  James  Robb 
and  all  the  proper  costs  and  expenses  of  tbe 
administration  of  his  estate  and  of  tbe  suit  for 
tbe  recovery  of  the  land  above  mentioned,  in- 
cluding the  administrator's  counsel's  fees,  shall 
first  be  paid  out  of  tbe  moneys  now  in  bis 
hands. 

*'4.  After  paying  the  same  the  remaining 
moneys  in  bis  bands  and  the  proceeds  of  tbe 
sale  of  the  land  aforesaid,  or  so  much  as  neces- 
sary, shall  be  set  apart  and  invested  for  two 
trust  funds,  as  follows:  One  of  the  said  funds 
shall  be  made  sufficient  to  pay  Mrs.  MilteDl»er> 
ger  tbe  amount  already  due  of  said  annuity,  in 
compliance  with  tbe  agreement  made  with  her 
father  for  account  of  her  son's  education,  and 
also  to  yield  and  pay  the  said  annuity  year  bj 
year  until  her  son  becomes  twenty-one  years  of 
acre,  if  he  lives,  and  the  surplus  of  said  fund, 
if  any  remaining  after  he  becomes  of  age.  or  in 
case  ne  dies  before  becoming  of  age,  shall  fall 
into  tbe  residuary  estate  to  be  divided  as  here- 
inafter agreed;  the  other  of  the  said  trust  funds 
to  be  sudcient  to  secure  and  pay  to  Mrs.  Elien 
N.  Robb  an  annuity  of  six  hundred  dolUra 
($600.00)  for  and  during  the  term  of  her  life, 
payable  semi-annually,  and  to  commence  from 

the  —  day  of ,  A.  D.  ^— ,  and  from 

and  after  her  decease  to  pay  the  said  Mary 
Robb,  her  daughter,  if  she  survives  her  mother, 
an  annuity  of  three  hundred  dollars  ($800)  pay> 
able  *semi  annually,  for  and  during  the  |  I'O 
term  of  the  life  of  said  Mary,  and  that  tbe  anna- 
ities  so  to  be  paid  to  the  said  Mary  R  MUtenber 
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f.EUen  W.  Robb.and  Mary  Robb,  respective- 
ihall  be  io  full  satlsfactioo  and  discbarge  of 
their  daima  aforesaid  aa  creditors  of  the 
nM  estate. 

"The  appoiDtmestof  trustees  and  appropria- 
tlDB  of  fands  necessary  and  sufficient  for  tbe 
two  trusts  aforesaid  sball  be  effected  as  soon  as 
pcacticable  bj  the  said  Charles  A.  Kebler,  the 
admiDistrator,  and  the  parties  concerned. 

**5.  All  tbe  pictures,  library,  letters  and  pa- 
pas, plate  and  other  chattels,  useful  or  oma- 
Bental,  belonging  to  the  said  estate  shall  be 
tamed  over  to  James  Hampden  Robb,  reserv- 
ing for  Mra.  Charlotte  M.  Pancoast  some  one 
anide  to  be  agreed  upon  by  them,  which  por- 
tkrna  of  the  estate  shall  be  received  and  taken 
by  the  aaid  James  Hampden  Robb  in  full  sat- 
iRftctioo  and  discharge  of  all  his  claim  afore- 
asid  aa  a  creditor  of  the  said  estate. 

'*6.  Tbe  residue,  if  any,  of  the  monevs  now 
in  ibe  administrator's  hands  and  which  shall 
arise  from  the  sale  of  the  real  estate  aforesaid, 
after  providing  for  said  trusts,  and  also  any 
residue  which  may  be  left  of  the  trust  funds  so 
set  apart,  after  fulfilling  the  said  trusts  respect- 
ively, ahall  be  divided  and  paid  in  four  equal 
diares  to  and  among  the  children  and  heirs  of 
tbe  aaid  James  Robb,  deceased,  viz,  James 
Hampden  Robb,  Mrs.  Isabella  San  Raman, 
Mrs.  Mary  R.  Miltenberger,  and  Mrs.  Charlotte 
M.  Pancoast. 

"It  ia  understood  that  the  foregoing  agree- 
ment shall  lake  effect  immediately  upon  the 
order  of  the  court  for  tbe  sale  of  said  refd  estate, 
and  tbe  setting  aside  of  the  deed  from  James 
Bobb  to  Isabella  San  Raman  herein  referred 
to  and  not  before. 

"In  witness  whereof  the  said  Charles  A. 
Eebler,  administrator  of  the  said  estate,  Mary 
R.  Miltenberger,  Charlotte  M.  Pancoast,  James 
Hampden  Robb,  Ellen  M.  Robb,  and  Mary 
Robb  have  hereunto  set  our  hands  and  seals  in 
five  parts  interchangeably  this  —  day  of  June, 
in  tbe  year  1888." 

In  cariying  out  the  settlement  provided  for 
fa  tbe  sain  agreement, ten  thousand  dollars  in  the 
171  hands  of  the  administrator* were  invested 
in  the  purchase  of  certain  pieces  of  rent  estate 
fa  the  city  of  Cincinnati  from  one  Moritz  Loth, 
who  conveyed  the  same  to  James  Hampden 
Robb  and  Charles  £.  Strong,  trustees,  by  a 
deed  dated  February  6,  1885.  This  deed  ex- 
pressed a  consideration  of  ten  thousand  dollars 
SB  paid  by  the  said  Robb  and  Strong,  as  trus- 
tees, but  did  not  define  a  tnist  or  name  any 
ttstvt  qus  trvtt,  Bv  an  instrument  bearing 
&te  the  same  day.  Robb  and  Strong,  trustees, 
leased  tbe  same  property  to  Moritz  I/>th  during 
the  loint  life  of  Ellen  W.  Robb  and  Mary 
Bobb,  and  during  the  life  of  the  survivor, 
Loth«  aa  lessee,  agreeing  to  pay  to  the  trustees 
a  rent  of  $500,  payable  semi  annually,  and  to 
nQrcbaae  the  sameproperty,  on  the'  death  of 
Mary  and  Ellen  W.  Kobb,  for  the  sum  of 
HCOOO. 

Robb  and  Strong^the trustees,  were residenta 
of  the  cilT  of  New  York,  and  Ellen  W.  Robb, 
Mary  Robb,  and  Moritz  Loth  resided  in  Ham- 
ilton county,  Ohio,  and  the  deed  and  lease 
were  duly  recorded  in  that  county. 

On  March  80,  1885,  Moritz  Loth  mortgaged 
his  interest  in  said  property  and  in  other  real 
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estate  to  one  William  Stiz,  to  secure  a  loan  of 
ten  thousand  dollars. 

In  November,  1885,  one  Meyer  Guggenheim, 
a  judgment  cr^itor  of  Moritz  Loth,  brought 
an  action  in  the  court  of  common  pleas  of 
Hamilton  county,  Ohio,  to  subject  all  the  real 
estate  of  Loth  to  the  satisfaction  of  his  Judg- 
ment, making  parties  defendant  a  number  of 
creditors  of  Loth,  who  held  title  to  or  liens 
upon  the  property  claimed  to  be  his,  including 
Robb  and  Strong,  trustees,  and  William  Stix. 
A  summons  in  that  action  was  issued  for  Robb 
and  Strong,  trustees,  and  also  for  William  Stiz, 
as  well  as  for  the  other  defendants.  On  the 
19th  day  of  November.  1885.  Kebler  accepted 
service  of  that  summons  for  Robb  and  Strong, 
trustees,  and  for  William  Stix,  as  follows: 

*' We  accept  service  of  summons  in  the  within 
cause  for  Charles  E.  Strong  and  James  Hamp- 
den Robb,  trustees,  and  for  William  Stiz,  this 
19th  November,  1885. 

''Kebler  &  Roelker, 

"Attorneyi   for  above  named  dtfend- 
ante,  duly  auihoriged." 

*The  petition  described  various  parcels  [18 
of  real  estate  claimed  to  be  the  property  of  Loth, 
and  asked  that  the  several  defendants  be  re- 
quired to  show  what  interest  they  respectively 
had  therein,  and  that  the  liens  be  marshaled  and 
priorities  determined,  and  a  sale  be  made.  Aa 
to  the  parcels  owned  by  Robb  &  Strong,  as 
trustees,  the  petition  averred  that  they  held  the 
property  only  as  security,  and  asked  that  the 
court  so  find.  As  bearing  on  this  averment, 
interrogatories  were  attached  to  the  petition, 
requiring  Robb  &  Strong,  trustees,  to  state  what 
sum  of  money  was  paid  to  Loth  as  the  consid- 
eration of  the  conveyance  to  them;  what  in- 
debtedness existed  at  the  time  of  the  convey- 
ance in  reference  to  said  property;  whether 
any  contract  existed  between  them  and  Loth 
in  reference  to  the  property,  etc. 

The  sheriff  returned  the  summons:  "Service 
accepted  by  Kebler  &  Roelker,  attorneys  for 
Charles  E.  Strong  and  James  Hampden  Kobb, 
trustees,  and  for  William  Stix,  as  per  accept- 
ance above  written." 

On  December  18.  1885,  Kebler  filed  the  an- 
swer and  cross- petition  of  Robb  and  Strong, 
trustees,  correctly  setting  forth  their  title  to  the 
premises,  and  prayed  that  their  interest  be  pro- 
tected therein.  He  answered  under  oath  the 
interrogatories  as  attorney  for  Robb  and  Strong, 
trustees,  assigning  as  a  reason  therefor  that  they 
were  non-residents  of  tbe  state  and  absent 
therefrom. 

Kebler  also  filed  in  the  same  case  the  answer 
and  cross- petition  of  said  William  Stix,  and  at 
a  later  stage  of  the  case  he  filed  an  amended 
answer  and  cross-petition  of  William  Stix  set- 
ting up  the  maturity  of  several  of  the  mort- 
gage notes,  breach  of  condition  of  the  mort- 
gage, and  prayed  a  sale  of  the  leasehold  In  the 
premises  now  in  controversy,  and  of  other 
property  mentioned  in  that  cross-petition.  To 
these  pleadings  of  Stix,  Kebler  filed  answers 
tor  Robb  and  Strong,  trustees,  which  he  him- 
self swore  to. 

On  February  15,1887,he  consented  to  an  elabo- 
rate decree  on  the  cross  petition  of  William  Stix, 
selling  all  the  property  described  in  the  petl- 
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tioD.  and  appolntiug  George  Sidney  Tyler  mas- 
ter commissioner  to  make  tbe  sale.  That  part 
lOj  of  the  'decree  which  referred  to  Robb 
and  Strong,  trustees,  was  as  follows: 

*'ADd  it  is  ordered  with  the  consent  of  Henry 
W.  Tavlor,  and  Charles  £.  Strong,  and  James 
Hampden  Robb^  trustees,  that  the  fee  simple 
title  of  the  premises  described  in  said  mortgage 
to  William  Stix  be  sold  and  said  premises  sold 
freed  from  the  claims  of  Henry  W.  Taylor, 
and  Charles  E.  Strong,  and  James  Hampden 
Hobb,  trustees;  and  all  other  parties  in  this  suit, 
their  respective  rights  in  and  to  said  premises 
being  transferred  to  and  reserved  in  the  pro- 
ceeds of  such  sale." 

By  proceedings  under  this  decree,  on  April 
16,  1887,  the  property  in  question  was  sold,  a 
part  thereof  to  A\igust  Vos  and  a  part  to  Wil- 
liam Stix,  and  on  May  24,  1887,  conveyed,  by 
a  master,  to  them  in  fee  simple,  Vos  paying 
into  court  the  amount  of  his  bid,  $9100,  and 
Stiz  paying  13131.82. 

In  the  final  decree  of  distribution  it  was  or- 
dered that  the  sum  of  $11,861.60,  being  prin- 
cipal and  interest,  sbould  be  paid  over  by  the 
master  to  Robb  and  Strong,  trustees,  or  Kebler, 
Koellwer  &  Jelke.  attorneys,  and  $7026.02  to 
William  Stiz  of  Eebler,  Koelker  &  Jelke,  at- 
torneys, and  those  sums  were  paid  to  Charles 
A.  Eebler.  attorney. 

On  June  28, 1887,  Charles  A.  Eebler  gave  to 
F.  G.  Roelker  a  conveyance  of  lands  as  secur- 
ity for  moneys  due  by  Eebler  to  Roelker,  and 
also  to  indemnify  the  latter  against  any  loss  he 
might  sustain  oi  .liability  that  he  might  be  un- 
der by  reason  of  the  partnership  business  of 
Eebler  &  Roelker.  attorneys. 

On  November  25,  1887,  Charles  A.  Eebler 
died  by  his  own  hand,  intestate  and  insolvent. 

In  January,  1888.  io  the  court  of  common 
pleas  of  Hamilton  county,  Ohio,  at  No.  70.812. 
William  J.  Coppock,  as  administrator  of 
Charles  A.  Eebler.  deceased,  filed  a  petition 
setting  forth,  among  other  things,  the  death  of 
Eebler  intestate  and  insolvent;  that  there  was 
a  large  amount  of  real  estate  which  it  was  nec- 
essary to  sell  in  order  to  provide  means  to  pay 
debts;  that  certain  persona  had,  or  claimed  to 
have,  title  to  or  liens  against  said  real  estate, 
etc.  The  minor  children  of  Eebler  and  F.  G. 
Roelker  were  made  parties  defendant  To  this 
petition  Roelker  filed  an  answer,  in  which  be 
20!  alleged  the  ^ezistencc  of  the  conveyance  or 
mortgage  made  to  him  in  June,  1887,  bv  Eebler, 
and  that  J.  Hampden  Robb  and  Charles  £. 
Robb.  as  trustees,  claimed  to  have  had  ded- 
ings  with  Charles  A.  Eebler.  acting  and  pro- 
fessing to  act  as  a  partner  of  him,  the  said 
Roelker,  whereby  they  claimed  that  the  said 
partnership  and  tne  said  Roelker  were  indebted 
to  them;  that  he,  the  said  Roelker,  did  not 
know,  and  was  unable  to  state,  the  p«trticu1ars 
of  said  transactions;  that  they  were  concealed 
from  him  bj  the  said  Charles  A.  Eebler  dur- 
ing his  lifetime,  etc. ;  and  that  he,  Roelker,  if 
liable  by  reason  of  said  transactions,  was  enti- 
tled to  the  protection  of  tbte  said  conveyance  of 
June,  1837;  and  he  further  alleged  that  the 
said  Robb  and  Strong,  trustees,  were  neces.sary 
parties  to  the  determination  of  the  rights  of  the 
parties  to  the  litigation,  and  asked  that  they 
be  made  defendants  and  be  called  upon  to  an- 
swer to  and  set  up  their  claims,  eto. 
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In  this  suit  Robb  and  Strong,  trustees,  ap- 
peared and  filed  an  answer  and  a  cross  petition, 
in  which  they  set  forth  the  particulars  of  their 
title  to  or  interest  in  the  lands  described  in  their 
conveyance  to  Moritz  Loth  and  the  lease  uf  tl  e 
latter  to  them,  and  the  proceedings  in  the  Gu- 
genheim  case.  In  respect  to  that  case  their 
averments  were  aa  follows: 

"And  these  defendants  further  aay  that  on 
said  day  one  Myer  Gugenheim,  having  recov- 
ered by  the  consideration  of  this  court  a  judg- 
ment against  the  said  Moritz  Loth,  brought 
suit  in  this  court,  case  No.  —  in  this  court, 
against  the  said  Moritz  Loth,  and  the  de- 
fendants and  divers  other  persons,  praying, 
among  other  things,  that  these  defenclants 
may  be  declared  to  hold  said  lands  by  way 
of  'mortgage  as  security  for  tbe  said  pur- 
chase price  on  said  lands  of  $10,000,  and  that 
saicf  lands  might  be  free  from  the  claim  of 
these  defendants  and  all  other  persons  parties 
thereto  to  satisfy  the  said  judgment  of  tlie  said 
Meyer  Gugenheim  and  the  claims  of  divers  per- 
sons therein  made  defemlants. 

"And  these  defendants  further  say  that 
thereafter,  to  wit,  on  the  18th  day  of  Decem- 
ber, 1885,  Charles  A.  Eebler  and  Frederick 
G.  Roelker,  then  partners  engaged  in  tbe 
practice  of  law  under  the  firm  name  and  style 
of  Eebler  &  Roelker,  of  the  ♦citv  of  Cin-  [l£  1 
cinnntt,  entered  the  appenranoc  of  these  defend- 
ants in  such  cnuse  and  filed  an  answer  therein 
on  behalf  of  these  defendnnts;  further  say 
therefore,  to  wit,  upon  the  10th  day  of  May, 
1887,  said  firm  of  Eebler  &  Roelker  was  dis- 
solved, and  Charles  A.  Eebler,  Frederick  G. 
Roelker,  and  Ferdinand  Jelke,  Jr.,  entered 
into  a  partnership  and  engnged  in  the  practice 
of  law  in  the  city  of  Cincinnati  under  the 
firm  name  and  style  of  Eebler,  Roelker  A 
Jelke,  as  the  successors  of  said  firm  of  Eebler 
&  Roelker,  and  these  defendants  aay  that 
thereafter  all  steps  in  said  cause  on  behalf  of 
these  defendants  were  taken  by  said  firm  of 
Eebler,  Roelker  &  Jelke,  and  by  none  others; 
and  these  defendants  further  say  that  such 
proceedings  were  afterwards  had  in  said  cause 
that  the  said  premises  were  sold,  free  of  the 
claims  of  these  defendants  and  of  all  other 
persons  whoever,  by  one  George  Sidney 
Tyler,who  was  appointed  special  master  com- 
missioner by  this  court  in  said  cause  for  the 
purpose  of  making  such  sale,  and  said  pro- 
ceeaings  were  thereafter  had  in  said  cause  that 
a  decree  was  made  in  said  cause  on  the  19th 
day  of  May.  1887,  whereby  it  was  ordered, 
adjudged,  and  decreed  that  said  George  Sid- 
ney Tyler,  special  master  commissioner  in 
said  cause,  pay  to  these  defendants  or  their 
counsel,  Eebler,  Roelker  &  Jelke,  out  of  tbe 
proceeds  of  said  sale,  the  sum  of  $11,361; 
and  these  defendants  further  say  that  said  sum 
was  duly  paid  on  the  16th  dav  of  June.  1887, 
to  said  firm  of  Eebler.  Roelker  &  Jelke  by 
said  George  Sidney  Tyler,  special  master 
commissioner,  as  ordered  by  the  decree  of 
said  court,  and  that  no  portion  thereof  has 
been  paid  to  these  defendants  or  accounted  for 
to  them;  and  these  defendants  further  say 
that  since  which  time,  to  wit,  on  the  28rd  day 
of  November,  1887,  Charles  A.  Eebler  de- 
parted this  life,  and  that  Frederick  G.  Roelker 
and  Ferdinand  Jelke,  Jr.,  arc  the  surviving 
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prtners  of  said  firm.  Wherefore  these  de- 
fcBdants  pray  that  said  Ferdinand  Jelke.  Jr., 
Bar  be  made  party  defendant  hereto  and  that 
fi  Day  be  adjud^d  that  these  defendants  are 
crediiors  of  said  firm  of  Eebler,  Roelker  & 
Jelke,  and  that  the  property  in  the  petition 
^  cr(»s  petition  of  Frederick  G.  Roelker 
•OQfbt  to  be  sold  may  be  sold,  and  that  out  of  the 
22}  proceeds  thereof  said  sum  $11,861,  ♦with 
iatcrest  froai  the  16th  day  of  June,  1887,  may 
be  paid  to  these  defendants,  and  that  these  de- 
fen.Unts  may  recover  Judgment  against  Fred- 
erick Q.  Roelker  and  Ferdinand  Selke,  Jr.,  as 
aorviving  partners  of  Kebter,  Roelker  & 
Jelke,  for  said  sum  of  $11,361,  with  interest 
from  the  16ih  day  of  June,  1887,  and  for  their 

Subsequently,  on  May  17,  1888,  Robb  and 
StroD!^,  trustees,  obtained  leave  of  court  to 
withdraw  their  said  answer  and  cross  petition, 
and  filed  a  demurrer  on  the  ground  that  they 
were  not  proper  parties  to  the  case,  which  de- 
murrer was  sustained  by  the  court,  and  Robb 
and  Strong  were,  on  May  26,  1888,  dismissed 
wi'h  their  costs. 

Co  Mav  12.  1888,  Robb  and  Strong,  trus- 
tees, at  No.  43,368  of  the  superior  court  of 
Oncinoati,  Hamilton  county.  Ohio,  brought  a 
aoit  a«piiust  August  Vos  and  William  8tix.  In 
the  petition,  after  reciting  the  conveyance  by 
themselves  to  MoritzLoth  and  the  lease  of  the 
latter  to  Ihem,  they  set  forth  the  proceedinjrs 
10  the  Gugenheim  case,  and  allege  as  fol- 
lows: 

"And  the  plaintiffs  further  say  that  on  said 
day  one  Meyer  Gugenheim.  having  recovered 
by  the  consideration  of  the  Court  of  Common 
Pieas  of  Hamilton  county,  O.,  a  judgment 
against  the  said  Moritz  Loth,  brought  suit  in 
the  ffaid  court  of  common  pleas,  numbered 
"74,375  in  the  said  court,  against  the  said  Mor- 
itz Loih  and  these  plaintiffs  and  divers  other 
persons,  praying,  among  other  things,  that 
these  plaintiffs  might  be  declared  to  hold  said 
hnds  by  way  of  mortgage  as  security  for  the 
said  purchase  price  of  said  lands  of  $10,000, 
and  that  the  said  lands  misrht  be  sold  frer 
from  any  claims  of  these  plaintiffs  and  all 
other  persons  parties  thereto,  to  satisfy  the 
Jodgment  of  the  said  Meyer  Gugenheim  and 
the  claims  of  the  divers  other  persons  therein 
vade  defendants. 

*'And  these  plaintiffs  further  say  that  in  said 
eiuse  no  summons  or  other  process  was  ever 
issued  for  tljese  plaintiffs  (who  then  were  and 
ever  since  have  been  non-residents  of  Ohio) 
and  no  advertisement  was  ever  made  for  these 
pbintiffs.  and  that  they  had  no  notice  of  said 
proceedings;  and  these  plaintiffs  further  say 
that  thereafter,  to  wit.  on  the  18th  day  of  De- 
cember, 1885,  one  Charles  A.  Kebler,  then  en- 
23]  gaged  in  the  'practice  of  the  law  with  one 
Fref^erick  G.  Roelker.  under  the  firm  name 
and  style  of  Kebler  &  Roelker,  in  the  said  city 
of  Cincinnati,  did  .without  authority  from  the 
plaintiffs  and  without  their  knowledge,  enter 
the  appearance  of  these  plaintiffs  in  said  case, 
and  did  file  an  answer  therein  on  behalf  of 
li<e^  plaintiffs,  using  for  that  purpose  said 
film  name  of  Kebler  &  Roelker. 

"And  these  plaintiffs  further  sny  that  there- 
after, to  wit,  prior  to  the  11  ih  day  of  Mav, 
1887,  th<*  said  firm  of  Kebler  &  Roelker  was 


dissolved,  and  the  said  Charles  A.  Kebler,  the 
said  Frederick  G.  Roelker.  and  one  Ferdinand 
Jelke,  Jr.,  entered  into  a  partnership  and  en- 
gaged in  the  practice  of  the  law  in  said  city 
of  Cincinnati,  under  the  firm  name  and  style 
of  Kebler.  Roelker  &  Jelke,  as  successors  to 
the  said  firm  of  Kebler  &  Roelker;  and  these 
plaintiffs  furtiier  say  that  thereafter  all  steps 
in  said  cause  purporting  to  be  on  behalf  of 
these  plaintiffs  were  taken  in  the  name  of  the 
said  firm  of  Kebler,  Roelker  &  Jelke. 

'*And  these  plaintiffs  further  say  that  all 
steps  taken  in  said  cause  at  any  time  purport- 
ing to  be  on  t)ehalf  of  these  plaintiffs  were 
taken  without  the  knowledge  of  these  plaintiffs 
and  without  any  authority  from  these  plain- 
tiffs; and  these  plaintiffs  say  that  all  orders, 
decrees,  and  judgments  entered  in  said  cause 
purport  to  have  been  entered  by  and  with 
the  consent  of  these  plaintiffs,  but  that  the 
same  were  entered  by  the  said  Kebler,  Roel- 
ker &  Jelke.  and  without  the  knowledge,  con- 
sent, or  the  authority  of  these  plaintiffs, 
and  that  these  plaintiffs  had  no  knowledge 
of  said  cause  or  the  institution  thereof,  or  of 
any  proceeding  therein,  until  December  2, 
1887,  being  long  after  the  conveyance  of  said 
lands  to  the  purchasers  thereof,  in  pursuance 
of  the  pretended  sale  made  in  said  case. 

'*And  these  plaintiffs  further  say  that  such 
proceedings  were  had  in  said  cause  No.  74,375, 
that  the  said  premises  were  sold  by  one  George 
Sydney  Tyler,  who  was  appointed  special 
master  commissioner  by  said  court  of  common 
pleas  for  the  purpose  of  making  said  sale  of 
property,  and  that  said  special  master  commis- 
sioner purported  to  make  said  sale  free  of  the 
claims  of  these  plaintiffs  and  of  all  other  per- 
sons 'whatever  parties  to  said  cause,  and  [24: 
that  the  said  parcels  of  land  were  purchased,  re> 
spectively.  at  said  sale  by  the  said  August 
Yos,  purchasing  lots  numbered  3,  4,  and  5, 
hereinbefore  desciit)ed,  of  the  subdivision  of 
the  tract  of  land  on  the  west  side  of  Vine 
street.  100  feet  front  and  extending  back  west- 
wardly  182  feet,  of  the  same  width  in  front  as 
in  rear,  and  the  said  William  Stix  purchasing 
the  other  lots  hereinbefore  described,  to  wit, 
all  those  parts  of  lots  2.  4,  and  5,  of  block  12 
of  Findlay  and  Ludlow  subdivision,  hereinbe- 
fore described. 

"And  these  plaintiffs  further  say  that  in  said 
cause  numbered  74,376  a  decree  was  made  on 
the  19th  of  May,  1887,  whereby  It  was  ordered, 
adjudged,  and  decreed  that  the  said  George 
Sydney  Tyler,  special  master  commissioner  in 
said  case,  pay  to  these  plaintiffs,  or  to  Kebler, 
Roelker  &  Jelke,  purporting  to  be  their  attor- 
neys in  said  cause,  out  of  the  proceeds  of  said 
sale,  the  sum  of  $11,361.66. 

"And  these  plaintiffs  further  say  that  there- 
after, on  the  16th  day  of  June,  1887,  the  said 
George  Sydney  Tyler,  special  master  commis- 
sioner, as  ordered  by  the  decree  of  said  court, 
but  without  the  knowledge  and  consent  of 
these  plaintiffs  and  without  their  authority, 
did  pay  to  the  said  Kebler,  Roelker  &  Jelke, 
and  the  said  Kebler,  Roelker  <&  Jelke  received, 
the  said  sum  of  $1 1,861.66,  and  that  no  portion 
of  the  said  sum  has  been  received  by  these 
plaintiffs  or  been  accounted  to  for  th^m. 

"And  these  plaintiffs  say  that  they  were 
never  parties  to  said  cause  in  law  or  in  fact. 
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And  that  the  said  sale  as  to  them  is  null  aod 
void. 

"And  these  plaintiffs  further  say  that  the 
said  transactions  between  them  and  said  Moritz 
Loth  were  in  truth  and  in  fact  a  loan  by  them 
to  the  said  Moritz  Loth  of  the  sum  of  ilO.OOO, 
in  consideration  whereof  the  said  Moritz  Loth 
conveyed  to  them  the  premises  hereinbefore 
described,  and  they  executed  to  the  said  Moritz 
Loth  the  lease  hereinbefore  described,  contain- 
ing the  privilege  of  purchase  for  the  said  sum 
of  $10,000;  and  they  say  that  in  consequence 
thereof  they  have  a  first  and  best  lien  upon  the 
said  premises  in  the  said  sum  of  $10,000,  with 
interest  thereon,  and  that  there  is  and  remains 
25]  due  and  unpaid  *thereon  the  sum  of 
$10,000,  with  interest  thereon  from  January  1, 
1885.  at  six  per  cent  per  annum. 

"Wherefore  the  plaintiffs  pray  that  the  said 
claim  may  be  established  as  a  first  and  best 
lien  on  the  said  premises,  and  that  unless  the 
defendants  shall  pay  to  them  the  said  sum  of 
$10,000,  with  interest  as  aforesaid,  at  a  short 
day  to  be  fixed  by  the  court,  that  the  said 
premises  mav  be  sold  for  the  satisfaction  of 
their  said  claim,  and  for  such  other  and  fur- 
ther relief  as  they  may  show  themselves  to  be 
entitled  in  equity  and  good  conscience." 

In  the  superior  court  case,  summons  was 
issued  May  12,  1888,  and  served  on  August 
Vos.  May  18, 1888. 

On  June  7, 1888,  Vos  filed  his  answer  and 
cross-petition  in  said  case,  denying  that  the 
alleged  acts  of  Eebler  for  the  said  Robb  and 
Strong,  trustees,  in  the  Gugenheim  case  were 
without  their  authority,  knowledge,  or  con- 
sent, admitting  the  sale  to  him  uncfer  the  pro- 
ceedings in  that  case,  and  that  the  transactions 
between  them  and  said  Loth  were  in  fact  a 
loan  by  them  to  him  of  $10,000  at  six  percent 
interest  secured  in  the  form  of  said  deed  and 
lease,  but  denying  that  they  have  any  lien  on 
said  premises  therefor  or  that  any  part  thereof 
remains  unpaid.  By  way  of  cross-petition ,  the 
said  Yos  sets  up  the  proceedings  in  the  said 
Gugenheim  case,  and  avers  their  regularity, 
and  that  said  proceedings,  orders,  decrees,  sale, 
and  deed  vested  in  him  a  valid  title  in  fee 
simple  to  the  said  real  estate  purchased  by  him 
thereunder,  free  from  all  claims  of  said  appel- 
lants and  other  parties  to  said  cause,  his  pay- 
ment therefor  of  $9100,  and  his  possession 
thereof  ever  since  the  conveyance  to  him.  May 
24,  1887.  He  pravs  *'that  the  said  claim  and 
interest  of  the  said  Robb  and  Strong,  trustees, 
in  and  to  said  real  estate  may  be  adjudged  to 
be  null  and  void,  and  that  his  title  aforesaid 
may  be  quieted  against  the  same,  and  for  all 
other  proper  relief." 

On  June  8, 1888,  upon  motion  of  said  Robb 
and  Strong,  trustees,  their  said  petition  was 
dismissed,  and  as  to  the  said  cross-petition  of 
Vos,  the  cause  was  continued  for  further  pro- 
ceedings. On  July  7,  1888,  the  said  Robb  and 
Strong,  trustees,  filed  their  petition  in  said  cause 
20J4S.868.  Superior  Court  *of  Cincinnati,  for 
a  removal  of  the  same  on  the  cross-petition  of 
said  Vos  to  the  circuit  court  of  the  United 
States,  in  and  for  the  Southern  District  of 
Ohio,  Western  Division,  and  the  order  of  re- 
moval was  made. 

In  said  petition  they  say  that  thev  are  citi- 
zens and  residents  of  the  state  of  Inew  York; 


that  August  Yos  is  a  citizen  and  resident  of 
the  state  of  Kentucky,  and  William  Stix  is  a 
citizen  and  resident  of  the  state  of  Mis8ouri. 
They  further  say  that  the  said  suit  "is  one  of 
a  civil  nature,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interests  and  costs,  the 
value  of  $2000,  and  is  one  in  which  there  is  a 
controversy  on  cross-petition  between  citizens 
of  different  states."  They  then  state  the  facts, 
in  substance,  averred  in  their  said  petition 
filed  Mav  12,  and  in  said  cross-petition  of 
August  Vos,  the  dismissal  of  their  said  peti- 
tion, June  8,  and  their  remaining  in  the  case 
only  as  defendant  to  said  cross- petition  of  Yos. 

On  October  2,  1888,  the  transcrii)t  of  tbo 
record  in  said  case  was  filed  in  the  said  circuit 
court,  and  numbered  therein  4183. 

On  October  4,  1888,  the  said  Yos  filed  hia 
motion  in  said  circuit  court  for  the  remanding 
of  said  cause  No.  4182  to  the  superior  court  or 
Cincinnati,  for  want  of  Jurisdiction  in  said 
circuit  court. 

On  November  17,  1888,  the  circuit  court 
overruled  said  motion.  To  which  overruling 
the  said  Yos  then  entered  his  exception. 

On  November  26,  1889,  on  motion  of  tho 
said  complainants,  said  cause  No.  4182  was 
consolidated  by  order  of  court  with  said  cause 
No.  4148,  all  further  proceedings  to  be  had 
under  the  latter  number. 

In  No.  4148,  complainants'  bill  states  the 
citizenship  and  residence  of  the  parties  as  in 
their  petition  in  the  superior  court  case. 
They  were  all  non- citizens  and  non- residents 
of  Ohio.  It  alleged  that  said  Robb  and  Strong* 
trustees,  owned  certain  valuable  real  estate  m 
the  city  of  Cincinnati,  Ohio,  which  was  in  tlio 
possession  of  tenants  under  a  lease  for  the  life 
of  two  persons  for  whom  said  trustees  acted.  A 
Judgment  creditor  of  the  lessee  sought  by  judi- 
cial proceedinirs  in  the  *court  of  common  [27 
pleas  of  Hamilton  county,  Ohio,  to  subject  bis 
mterest  in  these  and  other  lands  to  payment  of 
his  claim.  The  petition  was  in  the  nature  of  a 
creditor's  bill,  and  made  parties  defendant  a 
number  of  persons,  including  said  trustees, 
holding  deeds  from  the  lessee,  and  charged 
that  these  deeds  were  intended  as  mortgages, 
and  prayed  that  they  be  so  decreed,  and  the 
property  sold  to  satisfy  said  Judgment. 

Tiie  trustees  were  non  re.<tideDt6,  and  Eebler^ 
of  the  law  firm  of  Kebler&  Roelker.  and  pur- 
porting to  act  for  that  firm,  entered  their  ap- 
pearance in  the  case  and  consented  to  a  sale  of 
the  fee,  it  is  alleged,  without  theh-  authority  or 
knowledge.  The  property  was  sold  at  judicial 
sale,  and  the  proceeds  received  by  Eebler  and 
not  paid  over  or  accounted  for  by  bim  to  said 
trustees.  The  defendants,  Yos  and  Stix,  were 
purchasers.  The  bill  seeks  to  avoid  the  title  so 
acquired  by  them,  on  the  ground  that  the  sale 
was  absolutely  void  by  reason  of  the  fraud  of 
Eebler. 

On  August  2, 1888,  the  defendant,  Yos,  filed 
a  demurrer  to  said  bill. 

On  August  28,  1888,  the  court  held  the  bill 
"good  on  Its  face  substantially,"  and  overruled 
the  demurrer,  and  allowed  Vos  until  the  first 
Monday  of  October,  1888,  to  plead  or  answer 
to  the  bill 

On  September  14,  1888,  Yos  filed  a  plea  to 
said  bill,  setting  forth  the  Judicial  proceedini^s 
referred  to  in  said  bill,  and  contained  in  £x- 

156  U.  S. 


18M. 


ROBB  V.  Vos, 


27-8a 


iaiti"A,"  -B,"  "C,"  and  ''D,"  made  part 
thereof,  uoder  ^hich  he  purchased  and  ac* 
qaind  title,  that  he  was  "a  bona  fide  purchaser 
of  tbeaaid  premises  for  a  good  and  valuable 
eoosideration,  and  without  notice  or  knowledge 
that  the  acts  and  proceediues  of  said  Charles 
A.  Eehler  and  of  the  firm  of  Eebler  &  Roelker 
oa  bdialf  of  said  oomplainants,  alleged  in  said 
till,  were  unauthorized  by  said  complaioaDts 
tad  without  their  knowledge,  or  that  said 
eomplainaota  did  not  consent  to  said  sale,  or  of 
the  alleged  fraud  on  the  part  of  said  Keblerf' 
iod  that  he  had  no  such  notice  until  after  May 
12, 1888,  when  said  complainants  filed  their 
uid  petition  in  the  Superior  Court  of  Cincin- 

BSti 

On  September  27,  1888,  the  court  overruled 
88]  said  plea,  to  *which  said  Vos  entered  his 
exception,  and  was  allowed  thirty  davs  to  an- 
swer, which  time  was,  on  November  26,  1888, 
extended  to  December  10,  1888. 

On  December  8.  1888,  said  Vos  filed  his 
answer  to  said  bill. 

In  this  answer  Vos  admits  specifically  all  the 
alleirations  of  said  bill,  except  the  following, 
which  he  denies,  to  wit:  He  denies  that  the 
iud  Eebler  and  Kebler&  Roelker  bad  no  au- 
thority to  accept  senrice  of  summons  for  said 
compiainants  m  said  Qugenheim  case.  He 
denies  that  said  complainants  had  notice  or 
knowledge  of  their  answer  and  cross-petition  in 
nid  case  filed  by  said  Eebler,  or  of  their  an- 
swer to  the  cross-petition  of  William  Stix  filed 
therein  by  said  Eebler,  or  that  said  Eebler  was 
not  authorized  to  file  the  same.  He  denies  that 
Mid  Robb  and  Strong,  trustees,  did  not  con- 
tent that  said  premises  should  be  sold  free  from 
their  claim  and  title  thereto,  or  that  said  claim 
and  title  should  be  transferred  to  or  reserved 
in  the  proceeds  of  sale  to  be  made  under  said 
decree,  or  that  said  Eebler  and  Eebler  & 
Roelker  had  no  authority  to  make  or  give  such 
consent  for  them.  He  aenies  that  said  com- 
plainants had  no  knowledge  of  the  order  of  dis- 
tribution of  the  proceeds  of  said  sale  made  in 
laidoiuAc.  or  of  the  payment  of  said  sum  of 
111.361.65  to  said  Eebler,  or  that  said  Eebler 
vas  not  authorized  to  receive  said  sum,  or  that 
the  order  of  court  directing  such  payment  was 
null  and  void .  He  denies  that  said  Eebler  was 
wholly  insolyent  at  all  times  mentioned  in  said 
bQl  He  denies  that  prior  or  at  the  time  of  liis 
pardiase  of  said  premises  he  knew  complain- 
ants were  absent  from  the  state  of  Ohio,  or 
non-residents  of  said  state  during  the  time  of 
■aid  proceedings.  He  denies  that  the  proceed- 
higs  and  Acts  taken  and  done  in  said  cause, 
purporting  to  l)e  on  behalf  of  said  complain- 
ants, were  without  authority,  notice,  or  know- 
ledge, or  that  they  were  done  solely  by  fraud 
of  nid  Eebler,  or  that  they  were  ignorant  of 
said  suit  and  the  proceedings  therein  and  of  the 
receipt  of  said  money  by  said  Eebler  until  after 
bis  death.  He  denies  that  the  said  decree  in 
Slid  cause  was  null  and  yoid  as  to  said  com  plain- 
20]  ants,  or  that  the  said  *court  of  common 
pleas  was  without  jurisdiction  to  order  the  said 
premises  sold  free  from  their  claim  and  title, 
or  tbat  said  sale  and  conveyance  to  him  by 
•aid  Tyler  were  null  and  void.  He  denies  that 
DO  rent  had  been  paid  under  said  lease  since 
February  5.  1^96,  or  that  there  was  due  and 
unpaid  rent  since  that  date  at  the  rate  of  (600 


per  annum,  or  that  said  complainants  had  any 
lien  on  said  premises  therefor. 

Of  the  truth  of  the  charge  in  said  bill,  that 
the  said  Eebler  embezzled  and  appropriated 
said  sum  of  $11,361.65  to  his  own  use,  and 
that  said  complainants  received  no  part  of  the- 
same,  or  of  the  charge  therein  that  said  Loth 
was  insolyent,  this  defendant  avers  that  he  had 
no  knowledge,  and  did  not  admit  the  same. 

Admitting  that  he  had  failed  and  refused  to- 
perform  any  of  tbe  coyenants  and  conditions 
of  said  leabe  as  charged  in  said  bill,  he  avers 
that  he  was  under  no  obligation  to  perform  th& 
same,  but  that,  by  virtue  of  said  sale  and  con- 
veyance to  him  of  the  premises  so  purchased 
by  him  and  the  consideration  of  $9100,  which 
he  paid  therefor,  he  acquired  a  perfect  title  to- 
said  premises  in  fee  simple,  including  all  the 
right,  title,  and  interest  of  both  said  lessors  and 
said  lessee,  and  free  from  the  claims  of  all  th& 
parties  to  said  suit. 

Further  answering,  said  Vos  avers  that  at 
the  time  said  deed  was  made  by  said  Loth  to* 
said  Robb  and  Strong,  trustees,  and  said  lease 
by  them  back  to  him,  the  transaction  was* 
understood  and  intended  to  be  in  fact  a  mort- 
gage to  secure  an  investment  then  made  of  $10, 
000  by  said  trustees  for  the  purpose  of  furnish- 
ing an  income  to  the  said  Ellen  W.  and  Mary 
Robb;  that  at  the  same  time  it  was  under- 
stood and  agreed  between  said  trustees  and 
said  Eebler.  and  said  Eebler  &  Roelker,  that 
the  said  Eebler  should  have  entire  charge  of 
said  investment  and  collection  of  said  rent  or 
interest  and  pay  same  directly,  to  said  Ellen 
W.  and  Mary  Kobb,  with  full  authority  to  act 
for  said  trustees  in  carrying  out  said  trust  in  all 
matters  required  for  tbe  protection  and  collec- 
tion of  said  interest  and  principal,  and  in  pur- 
suance thereof,  that  he  did,  with  the  knowledge 
and  consent  of  said  trustees,  collect  interest  on 
said  $10,000,  paid  as  rent  from  February  5,1885, 
down  to  *Noyember  1, 1887,  and  paid  the  [3<> 
same  over  to  said  Ellen  W.  and  Mary  Robb. 

And,  further  answering,  said  Vos  avers  that 
an^  alleged  want  of  authority  on  the  part  of 
said  Eebler,  or  Eebler  &  Roelker,  to  do  any 
and  all  of  the  acts  by  him  or  said  firm  done 
and  in  said  bill  mentioned,  was  supplied,  and 
all  such  acts  purporting  to  be  done  on  behalf 
of  said  complainants,  were  ratified  by  them  ns 
follows:  Said  complainants,  on  March  2, 1888, 
in  the  court  of  common  pleas  of  Hamilton 
county,  Ohio,  in  the  case  of  William  J.  Cop- 
peek,  Adm'r,  y.  John  KebUr  eial.  No.  79,812, 
on  the  docket  of  said  court,  yoluntarily  en- 
tered their  appearance  and  filed  their  answer 
and  cross  petition;  and  again,  on  April  10, 
1888,  in  the  same  court,  in  the  case  of  William' 
J.  Coppoek,  AdmW,  y.  John  KebUr  ei  at..  No. 
79,002,  on  the  docket  of  said  court,  said  com- 
plainants haying,  on  cross-petition  of  Frederick 
G.  Roelker,  been  made  parties  defendant  in> 
said  cases,  voluntarily  entered  their  appear- 
ance and  filed  tbtir  answer  and  cross  petition 
in  each  of  said  cases,  being  in  the  same  lang- 
uage, and  in  each  case  averring  that  said 
Charles  A.  Eebler,  for  his  firm  of  Eebler  & 
Roelker,  had  entered  the  appearance  of  said 
Robb  and  Strong,  trustees,  in  said  action  in  the 
bill  mentioned,  brought  by  said  Gugenheira,. 
and  had  filed  an  answer  therein  on  their  be- 
half, and  that  on  May  11,  1887,  said  firm  of 
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Eebler  &  Hoelker  had  been  di$:solved,  and  bad 
been  succeeded  by  the  firm  of  Kebler,  Roelker 
4&  Jelke,  composed  of  said  Kebler  and  Roelker 
and  Ferdinand  Jelke,  Jr.,  and  that  thereafter 
all  steps  taken  in  said  cause  on  behalf  of  said 
Robb  and  Strong,  trustees,  were  taken  by  said 
new  firm;  and  that  in  the  case  aforesaid, 
brought  by  said  Gugenbeim,  the  premises  in 
the  said  bill  herein  described  had,  pursuant  to 
decree  made  therein,  been  sold  by  George  Sid- 
ney Tyler,  special  master  commissioner  ap- 
pointed by  the  court  for  that  purpose,  free  from 
the  claims  of  said  Robb  and  Strong,  trustees, 
31]  and  all  •other  persons  whomsoever;  aver- 
rinjj  further,  that  the  decree  had  been  made  in 
«aid  cause  on  May  19,  1887,  whereby  it  was 
ordered,  adjudged,  and  decreed  that  said  special 
master  commissioner  should  pay  to  said  Robb 
and  Strong,  trustees,  or  their  counsel,  Kebler, 
Roelker  &  Jelke,  out  of  the  proceeds  of  said 
sale,  tbe  sum  of  $11,361.65;  and  further  aver 
ring,  that  said  sum  had  been  by  said  special 
master  commissioner,  oo  June  16,  1887,  duly 
paid  to  said  firm,  but  no  portion  thereof  had 
by  said  firm  been  paid  or  accounted  for  to  said 
Robb  and  Strong,  trustees;  and  further  aver- 
ring, that,  on  November  28,  1887,  said  Charles 
A.  Kebler  had  deceased,  and  that  said  Roelker 
^  Jelke  were  the  surviving  partners  of  said 
firm  of  Kebler,  Roelker  &  Jelke,  and  praying 
that  said  Jelke  might  be  made  party  defendant 
to  said  causes;  and  that  it  might  be  adjudged 
•that  said  Robb  and  Strong,  tru-tces,  were  cred- 
itors of  said  firm  of  Kebler,  Roelker  &  Jelke; 
and  that  the  property  in  the  petition  and  cross- 
petition  of  said  Roelker  sought  to  be  sold  might 
be  sold,  and  that  out  of  the  proceeds  thereof 
«aid  sum  of  $11,861.65,  with  interej»t  from 
June  16, 1887,  might  be  paid  to  said  Robb  and 
Strong,  trustees;  and  that  said  Robb  and 
Strong,  trustees,  might  recover  judgment 
against  said  Roelker  &  Jelke,  as  surviving 
partners  of  said  Kebler,  Roelker  &  Jelke,  for 
«aid  sum  and  interest. 

And  further  answering,  said  Vos  avers  that 
«aid  answers  and  crof^s  petitions  were  sworn  to 
by  the  said  James  Efampden  Robb,  and  were 
-Signed  and  filed  by  the  duly  authorized  attor- 
neys of  the  said  Robb  and  Strong,  trustees, 
that  the  same  remained  on  file  in  said  cases  un- 
til May  16,  1888,  when,  said  cases  having  in 
the  meantime  been  consolidated  (April  21, 
1888,  Record,  p.  164),  said  Robb  and  Strong, 
trustees,  filed  a  demurrer  to  said  cross- petition 
of  Frederick  Q.  Roelker  on  the  ground  that 
they  had  been  improperly  joined  as  defendants 
thereto;  and  thereafter,  until  May  28, 18S8. 
when  said  demurrer  was  sustained,  and  said 
Robb  and  Strong,  trustees,  were  dismissed 
from  said  cases.  A  copy  of  said  answers  and 
-cress-petitions  was  filed  with  the  answer  of 
said  defendant,  William  Stix,  to  said  bill,  to 
32]  which  copy  the  said  Vos  makes  •refer- 
ence and  incorporates  said  copy  in  this  his 
answer  as  part  thereof. 

Said  Vos  further  avers  that  at  the  time  of 
awearing  to  said  answers  and  cross  petitions 
and  filing  them,  said  Robb  and  Strong,  trus- 
tees, had  full  knowledge  of  all  things  and  arts 
<]one  on  their  behalf  by  said  Kebler,  and  Keb- 
ler &  Roelker,  and  Kebler,  Roelker  &  Jelke. 
-and  they  deliberately  adopted  them  as  done  on 
their  behalf  and  ratified  them,  and  supplied  all 
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lack  of  previous  authority  upon  the  part  of 
said  Kebler,  and  Kebler  &  Roelker,  and  Keb- 
ler, Roelker  &  Jelke,  If  any  such  there  pre- 
viously had  t>een,  which  he,  said  Vos.  denies. 
And  thereupon  said  Vos  prays  to  be  hence  dis- 
missed. 

On  the  same  day,  December  8, 1888.  the  said 
August  Vos  filed  in  said  Circuit  Court  and  in 
said  cause  No.  4148,  his  crossbill  aeainst  the 
said    James  Hampden  Robb  and  Charles  £. 
Strong,  trustee.s,  WUliam  Stix  and  Morit/Xotb, 
stating  fully  the  facts  alleged  in  said  bill  of 
Robb  and  Strong,  trustees,  which  were  admit- 
ted in  his  answer  to  said  bill;  also  the  facts  set 
forth  in  his  said  answer;  also  averring  that  on 
May  24th,  1887,  he  entered  into  possession  of  the 
premises  so  purchased  and  conveyed   to  him. 
and  has  had  possession  thereof  ever  since,  and 
has  expended  a  large  amount  of  money  tberectn 
in  repairs  and  permanent  improvements,  which 
he  is  ready  to  show  to  the  court;  also  referiini; 
to  the  petition  hereinbefore  mentioned,  filed  in 
a  cause  brought    by  said  Robb  and    Strong, 
trustees.  May  12, 1&88.  in  the  superior  court  of 
Cincinnati,  T^o.  48,868,  removed  to  said  circuit 
court  and  then  on  the  docket  thereof.  No. 
4182,  in  which  they  averred  that  the  said  iraos- 
actions  between  them  and  said  Loth — the  deed 
and  lease —  were  in  truth  and  in  fact  a  loan  by 
them  to  said  Loth  of  $10,000,  for  which  sum 
and    interest  thereon  theV  had  a  first  and  be^t 
upon  said  premises.     Reference  is  made  to  the 
certified  copy  of  said  petition  contained  in  the 
transcript  of  the  record  in  said  ctise  48.368,  su- 
perior court  of  Cincinnati,  on  file  in  said  cir- 
cuit court  in  said  case,  No.  4182,  and  the  same 
incorporated  therein. 

Vos  prays  that,  in  the  event  it  be  found  hy 
the  court  that  tlie  said  actsdoncby  said  Kebler, 
or  Kebler  &  Roelker,  or  ♦Kebler,  Roelker  |:i3 
&  Jelke,  were  unauthorized  by  and  not  ratifit-d 
by  and  not  binding  on  said  Robb  and  Strong, 
trustees,  and  the  said  iudgments,  orders  and 
decrees  of  said  court  of  common  pleas  void  as 
to  them,  and  that  he  acquired  no  title  by  bis 
purchase,  and  deed  of  the  said  real  estate,  it 
shall  be  decreed  that  the  deed  and  lease  afon^ 
said  constituted  only  a  mortgage  to  secure  to 
said  Robb  and  Stroni;.  trustees,  the  pay  moot 
of  said  $10,000  and  interest,  and    that  an  ac- 
count be  taken  to  ascertain  what  proportion  of 
said  sum  and  interest  ought  justly  to  be  borne 
by  him  as  chargeable  against  the  land  covereii 
by  6aid  mortgage    purchased  by  him.  taking 
into  account  the  payments  which  it  may  be 
found  said  Kebler,  or    Kebler  &  Roelker.   or 
Kebler.  Roelker  &  Jelke,  had  made  on  account 
of  said  interest  and  princitMl.  or  out  of   said 
sum  of  $11,861.65,  to  said  Ellen  W.  Robb  and 
Mary  Robb,  which  proportionate  sum  that  may 
be  so  found  he  hereby  offers  and  agrees  to  pay 
as  said  circuit  court  shall  direct. 

On  December  21,  1888,  said  Robb  and 
Strong,  trustees,  filed  their  general  replication 
to  the  answer  of  said  Vos  in  No.  4148. 

On  February  16, 1889,  said  Robb  and  Strong. 
trustees,  filed  their  answer  to  the  said  cross- 
bill of  August  Vos,  in  which  they  dtny 
that  said  Vos  was  an  innocent  purchaser  for 
valuable  conMderalion,  without  notice  of  tiie 
want  of  authority  from  the  said  Kebler,  or 
Kebler  &  Roelker,  or  of  the  want  of  consent  o( 
1  said  Robb  and  Strong,  as  truBteea,  to  the  (*e- 
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creeofsalein  the  said  Gugenbeim  case;  and 
tb^deDy  that  any  of  the  acts  of  said  Eebler, 
or  Eebler  &  Roelker,  or  Kebler,  Roelker  & 
Jelke,  bad  been  ratified  by  any  act  of  said 
Bobb  and  Strong,  as  trustees.  As  to  whether 
tbe  said  tranftaction,  whereby  tbe  said  Loth 
coorejed  to  them  property  for  $10,000.  and 
tbe?  leased  tbe  same  back  to  bim,  was  a  loan, 
W  whether  said  conveyance  should  be  re- 
^ed  as  a  mortgage,  and  to  be  foreclosed  as 
9Qcb,  they  left  the  same  to  the  determination  of 
Tbe  court  upon  the  proof  to  be  made  by  said 
August  Yos  of  the  allegations  of  his  said  cross- 
bin. 

Tbey  also  deny^  any  authority  on  the  part  of 
aid  Eebler,  or  Kebler  &  Roelker,  to  collect  said 
3 1]  rent,  or  to  act  fortbem*in  the  collection  of 
ttM  interest  or  principal;  and  tbey  deny  that 
«aid  Kebler  collected  any  of  the  interest  of  said 
110.000,  and  paid  the  same  to  Ellen  W.  Robb 
aod  Mary  Robb.  and  if  he  did  so.  that  he  was 
autborized  to  collect  tbe  said  principal. 

Od  February  28.  1889,  said  Foss  filed  a  gen- 
eral replication,  to  said  answer  of  Robb  and 
8<roog,  trustees,  to  his  cross-bill. 

Tbe  defendant,  William  Stix,  did  not  file 
aoy  demurrer  or  special  plea  to  said  bill,  but 
otherwise  filed  pleadings  substantially  tbe  same 
as  those  filed  by  August  Yos. 

Oq  tbe  final  bearing,  ISovember  26, 1889, 
apoD  the  plead  iugs  and  eyidence,  the  court 
found  the  equity  of  the  case  with  tbe  defend- 
ants, snd  that  the  complainants  had  ratified 
aid  Kebler's  want  of  authority,  and  therefore 
decreed  the  dismissal  of  tbe  bill;  and  also  that 
tbe  title  of  Yos  should  be  quieted  against  the 
eomplainants,  as  prayed  for  in  his  crosspeti- 
tkm. 

Mam,  Edward  Colstont  Judson  Ear- 
mon  and  Oeorge  Boadly,  Jr.,  for  appellants: 

Where  an  attorney,  without  authority,  en- 
ters the  appearance  of  a  defendant  who  has 
not  been  served  in  tbe  case,  any  judgment  ren- 
dered therein  against  him  is  a  nullity. 

ShdUm  y.  Ttffln.  47  U.  S.  6  How.  168  (12: 
387);  Barthejf  y.  Blaekmarr,  20  Iowa,  161,  89 
Am.  Dec  520;  DeLouu  y.  Meek,  2  G.  Greene, 
».  50  Am.  Dec.  491. 

Tbe  proper  remedy  for  setting  aside  a  judg- 
BKot  procured  on  an  unauthorized  appearance 
of  an  attorney  is  by  a  bill  in  equity. 

PmoeU  y.  Spaulding,  3  G.  Greene,  458;  Ridge 
r  Alter,  14  La.  Ann.  880;  TmeU  v.  Wain- 
^ht,  9  m.  418. 

There  was  no  remedy  at  law  as  plain,  ade- 
quate and  efficient  as  that  we  ask  in  equity. 

Boyee  y.  Orundy,  28  U:  S.  8  Pet.  215  (7: 
C7).^ 

It  is  not  enough  that  there  is  a  remedy  at 
law;  it  must  be  plain  and  adequate,  or  in  other 
words,  as  practical  and  as  efiBcient  to  tbe  ends 
of  Justice  and  its  prompt  administration,  as  tbe 
lemedy  in  equity. 

WaUon  y.  Sutherland,  72  U.  S.  6  Wall.  78 
08:582);  SlaUr  v.  Maxtoell,  73  U.  S.  6  Wall. 
J».  276  (18;  796.  799);  Cocke  y.  Izard,  74  U.  S. 
7  Wan.  659  (19:  275);  Oelrichs  v.  WiUiame, 
i^'OdrWiMY.  apain")82V.  8.  15  Wall  228(21: 
^}}  Morgan  y.  Belait.  74  U.  S.  7  Wall.  613 
<W:  203);  Pennsylvania  R.  Co.  y.  5^.  Lovis, 
^^T.KRCo.  118  U.  8.  290  (30:  83);  John- 
lttU.8. 


eon  y.  WnUre,  111  U.  8.  640  (29:  547);  Sutliff 
V.  Atwood,  15  Ohio  St.  186. 

There  is  tbe  element  of  fraud  in  this  case, 
which  is  always  a  ground  of  equitable  relief, 
eyen  though  it  be  practiced  by  an  attorney  in 
the  fraudulent  procurement  of  a  false  decree. 

Truetty,  Wainwnght,  9  111.  418. 

To  grant  the  relief  asked  in  this  bill  would 
not  be  interfering  with  the  jurisdiction  of  a 
state  court. 

Andrews  y.  Smitli,  19  Blatchf.  112;  Stewart 
y.  Chesapeake  <fe  0.  Canal  Co.  4  Hughes,  47; 
(Hlman  v.  Perkins,  7  Fed.  Rep.  891 ;  Klhott  v, 
Pfersol,  26  U.  S.  1  Pet.  840  (7: 170);  Shelton  y. 
Tiffin,  47  U.  8.  6  How.  163(12: 387);  Pennoyer 
y.  J^eff,  95  U.  S.  714  (24:  565);  Wightman  y. 
Karsner,  20  Ala.  446. 

The  replication  to  the  original,  operates  as  a 
denial  of  the  ayerments  of  the  amended  an- 
swer. 

Humes  y.  Scruggs,  94  U.  8.  22  (24: 51);  Fretz 
V.  Staoer,  89  U.  8.  22  Wall.  198  (22:  769). 

The  mere  fact  that  Robb  and  Strong,  trus- 
tees, filed  an  answer  and  cross  petition  in  tbe 
Coppock  case  furnishes,  under  the  circum- 
stances, no  evidence  that  they  did  thereby 
elect  to  abandon  their  title,  as  trustees,  to  this 
land,  and  to  adopt  in  lieu  thereof  .the  chance 
of  recoverinfir  some,  or  it  may  be  all,  or  it  may 
be  none,  of  the  money  from  Kebler's  assets  or 
from  Kebler's  partners  by  means  of  the  Cop- 
pock case.  It  is  not  pretended  thai  there  was 
any  express  ratification,  and,  therefore,  if  any 
ratification  there  was.  it  must  be  implied.  This 
presents  a  question  of  fact,  not  of  law.  The 
presentation  of  a  claim  to  participate  in  a  fund 
the  value  of  which  the  claimant  knows  noth 
ing  would  not  amount  to  an  election  even 
where  it  is  filed  voluntarily. 

Morris  y.  Robinson,  3  Bam.  <&  C.  196;  Cur- 
tis y.  Williamson,  L.  R.  10  Q.  B.  57;  Wells, 
Fargo  d;  Co,  y.  Robinson,  18  Cal.  133. 

The  filing  of  this  answer  and  cross  petition 
of  Robb  and  Strong,  trustees,  upon  a  miscon- 
ception, and  in  a  mistaken  belief  that  they 
were  bound  to  answer  in  that  case,  cannot,  in 
view  of  the  fact  that  they  never  had  any  stand- 
ing in  tbe  action  and  had  no  right  to  be  beard 
and  that  there  could  be  no  adjudication  there- 
in for  them,  operate  as  a  bar  to  the  relief  they 
now  ask.  There  was  no  election  on  the  part 
of  Robb  and  Strong  to  ratify  the  acts  of  Keb- 
ler in  consenting  to  the  sale  of  the  property  as 
professed  attorney  for  Robb  and  Strong,  trus- 
tees. A  ratification  can  only  be  made  when 
the  party  ratifying  possesses  the  power  to  per- 
form tbe  act  ratified . 

Marsh  v.  Fulton  County  Suprs.  77  U.  8.  10 
Wall.  684  (19:  1042). 

The  word  "trustee"  was  full  notice  of  the 
nature  of  the  trust. 

Shaw  y.  Spencer,  100  Mass.  382,  1  Am.  Rep. 
115,  97  Am.  Dec.  107. 

The  mere  use  of  the  word  "trustee,"  im- 
ports tbe  existence  of  a  trust,  and  givez  notice 
thereof  to  all  into  whose  hands  the  instrument 
comes. 

Sturievant  y.  Jaques,  14  Allen.  523;  Bancroft 
y.  Consen,  18  Allen,  50;  Trull  y.  Trull,  18 
Allen.  407. 

It  is  the  duty  of  one  who  buys  of  trustees  a 
remainder  in  fee  of  real  estate  known  to  ^ -« 
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held  in  trust  by  them,  to  ascertain  their  right 
to  sell. 

Smith  V.  Ayer,  101  U.  8.  820  (25:  955). 

It  is  a  nniyersal  rule  that  if  a  man  purchases 

groperty  of  a  trustee  with  notice  of  the  trust, 
e  shall  be  charged  with  the  same  trust  in  re- 
spect to  theproi^y  as  the  trustee  from  whom 
he  purchased. 

Perry,  Tr.  §  217. 

When  Stiz  purchased,  either  through  Kebler 
or  personally,at  the  sale  made  on  his  own  cross- 
petition;  in  a  case  foreclosing  his  own  mort- 
gage; prosecuted  and  conducted  by  his  own 
attorney;  he  was  affected  by  all  knowledge  bis 
attorney  had,  whether  obtained  in  that  trans- 
action or  previously. 

Harrington  v.  UniUd  States  {''The  DUtiUed 
Spirited*)  78  U.  8.  11  Wall.  866  (20: 170). 

To  constitute  an  election  by  implication,  the 
acts  relied  upon  must  be  ploio  and  unequivo- 
cal acts,  done  under  a  full  knowledge  of  all 
the  circumstances  and  rights  of  the  parties. 

Beaves  v.  Garrett,  84  Ala.  562;  Anderson's 
App.  86  Pa.  496;  Evant^  App.  51  Conn.  485;  2 
8tory,  Eq.  Jur.  §  1097. 

The  mere  commencement  of  a  suit  which 
was  afterward  withdrawn  without  issue  of 
process,  does  not  amount  to  a  ratification.  In 
all  the  cases  where  the  pendency  of  a  suit  not 
prosecuted  to  judgment  has  been  held  to  con- 
stitute a  ratification,  there  has  been  either  an 
attachment,  a  trial  by  jury  or  a  replevin  or 
Fome  other  step  taken  whereby  the  plaintiff 
had  acquired  some  advantage. 

Morris  v.  Robinson,  3  Bam.  &  C.  196. 

The  filing  of  the  answer  and  cross- petition 
of  Robb  and  Strong  in  the  Coppock  case  should 
be  regarded  only  as  a  conditional  ratification. 

Morgan  v.  Couchman,  14  C.  B.  100;  Curtis 
V.  Williamson,  L.  R.  10  Q.  B.  57. 

In  general,  the  question  of  election  can  only 
be  properly  dealt  with  as  a  question  of  fact  for 
the  jury.  We  think  it  would  be  going  much 
too  far  to  hold  that  this  was,  in  point  of  law, 
a  bindinf^  election. 

Priestly  v.  Fernie,  8  Hurlst.  &  C.  977. 

The  mere  commencement  of  an  action  sub- 
sequently discontinued,  would  not  constitute 
an  election  to  bar  new  proceedings. 

Colder  v.  DobeU,  L.  R.  6  C.  P.  486;  Peters  v. 
Ballfstier,  8  Pick.  495;  Smith  v.  Hodson,  4  T. 
R.  216;  Valpy  v.  Sanders,  5  C.  B.  886;  Butler 
V.  mtdreth,  5  Met.  49. 

As  we  were  not  proper  parties  to  the  Cop- 
poQk  suit,  we  had  no  remedy  there  and  like- 
wise bad  no  election  to  make. 

Anchor  Milling  Co.  v.  Walsh,  20  Mo.  App. 
107:  Johnson-Brinkham  Co.  v.  Central  Bank, 
116  Mo.  558;  Bunch  v.  Orate,  111  Ind.  857; 
Smith  V.  Bricker,  86  Iowa,  285;  Nason  v. 
Cockroft,  8  Duer,  866;  Becker  v.  Walworth,  45 
Ohio  St.  169. 

One  who  is  made,  or  is  attempted  to  be 
made,  partv  to  a  case  by  adverse  proceeding, 
and  who  files  an  answer  therein  under  the  be- 
lief, whether  well  founded  or  not,  that  he  is 
obliged  to  so  appear,  and,who  afterwards  finds 
that  he  was  not  properly  a  party  to  the  case, 
but  only  an  interloper;  and  who  had  acquired, 
and  could  acquire,  no  rights  therein,  has  not 
done  that  which  amounts  to  an  actual  election. 

Dean  v.  Tales,  22  Ohio  St.  888;  Frank  v. 
Jenkins,  22  Ohio  St.  597;  Huffman  v.  Hugh- 
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lett,  11  Lea,  549;  WeUs,  Fargo  dCo,T.  Robin- 
son, 18  Oal.  184;  Re  CoUie,  L.  R  8  Oh.  Div^ 
8U7;  Creasser  v.  Toung,  81  Ohio  St  57. 

Messrs,  A.  B.  Ha8toii»  Gastavus  SU 
Wald»  W,  Austin  Goodman  and  Charles  B, 
WiCby,  for  appellees: 

The  bill  charges  that  every  act  of  said  attor- 
ney on  behalf  of  the  complainants  in  said  cause 
was  not  only  without  authority,  but  solely  by^ 
his  "fraud  and  mischief." 

Shelion  v.  Tiffin,  47  U.  8.  6  How.  163  (12: 
887). 

But  those  cases  and  all  of  that  class  difr^r 
widely  from  this  case  and  are  not  authority  for 
this  case.  Here  the  bill  does  not  charge  anr 
fraud  upon  Vos  and  Stiz,  the  purchasers.  It 
does  not,  in  any  way,  implicate  them  in  the 
fraud  of  Eebler,  or  aver  that  they  had  any 
notice  thereof,  actual  or  constructive.  The 
circuit  court  had  no  jurisdiction,  because  there 
was  a  plain,  adequate,  and  complete  remedy 
ftt  l&^v 

Whitehead  v.  Shattuek,  188  U.  8.  148^34: 
873);  Lettis  v.  Coc^m,  90  U.  S.  28  Wall.  40^ 
470  (23:  70.  71);  Ktllian  v.  Ebbinghaus,  1 10  U. 
8.  568.  573  (28:  216  248);  Buzard  v.  Houson,, 
119  U.  8.  847.  351  (30:  451,  452);  Hipp  v.  Ri- 
bin,  60  U.  S.  19  How.  271,  278  (15:  633.  6;V>.; 
Holland  v.  ChaUen,  110  U.  S.  15  (28:  62);  Sut- 
liffy,  Atwood,  15  Ohio  St.  186. 

This  case  is  purely  a  contest  as  to  title  to 
real  property  and  right  to  its  possession  nnd 
enjoyment.  Appellants  seek  to  break  down 
appellee's  title  by  showing  fraud  in  the  judi- 
cial proceedings  under  which  they  obiain<*<i 
it.  All  of  which  may  be  established  in  an  ac- 
tion at  law,  with  the  right  of  a  trial  by  jury 
of  either  psrty. 

Lewis  V.  Cocks,  00  U.  8.  28  Wall.  466.  470 
(28:  70. 71). 

It  is  the  universal  practice  of  courts  of 
equity  to  dismiss  the  bill,  if  it  be  grounds  I 
upon  a  merely  legal  title.  In  such  cases,  tbe 
adverse  party  has  a  constitutional  right  to  ft. 
trial  by  jury. 

Metcalf  V.  Williams,  104  U.  8.  98  (26:  eCoV, 
Buzard  v.  Houston,  119  D.  8.  847. 851  (30:451. 
452);  Hipp  V.  Babin,  60  U.  8  19  How.  27U 
278  (15:  688.  635V.  Smyth  v.  ff^ew  Orleans  Ca- 
nal  A  Bkg.  Co.  141  U.  8.  656  (35:  891). 

August  Vos  was  a  bona  .fide  purchaser  for 
value  without  notice,  and  acquired  an  unim- 
peachable title. 

Story.  Eq.  Jur.  §§  899,  408;  Hiijh.  InJ. 
§  878;  Cooley,  Const.  Law,  502;  Reeder  v. 
Barr,  4  Ohio,  458,  22  Am.  Dec.  762;  Wood- 
worth  V.  Paige,  5  Ohio  St.  70;  Hall  v.  Liting- 
sfon,  8  Del.  Ch.  848;  Oritchfield  v.  PorUr,  8 
Ohio.  5ia 

It  is  not  to  be  assumed  that  a  court  of  ^n- 
eral  jurisdiction  has,  in  any  case,  proceeded  to 
adjudge  upon  matters  over  which  it  had  do 
authority;  and  its  jurisdiction  is  to  be  pre- 
sumed, whether  there  are  recitals  in  the  rec- 
ords to  show  it  or  not. 

Orignon  v.  Aslor,  43  U.  a  8  How.  819  (11: 
283);  Voorhees  v.  Jackson,  85  U.  8. 10  Pet.  473 
(9:  499);  Daxns  v.  Gaines,  104  U.  8.  886  (26: 
757). 

The  policy  of  the  law  favors  innocent  pur 
chasers. 

Story.  Eq.  Jur.  §411;  Sngden.  Vendors, 
1015;    Voorhees  v.  Jackson,  supra;    WaUon  ▼, 
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r.  25  Ohio  St.  840;  F¥aeier  ▼.  WillidtM, 
S4  Ohio  81.  625;  OritchfiM  ▼.  Porter,  8  Ohio, 
51& 

The  'Jadgment  of  a  court  of  general  Juris- 
diction, cannot  be  collaterally  Impeached, 
wba«  it  appears,  from  the  record,  that  the 
<oiiTt  h«B  found  the  facts  upon  which  its  Juris- 
<&ctioa  legally  lests.  or  where  the  record  is 
filent  on  the  subject  Evidence  will  not  be 
recdved  to  contradict  the  finding  of  such  court 
where  juriadiction  is  shown,  or  must  be  pre- 


PaUbury  T.  Dugan,  9  Ohio,  117.  84  Am. 
Dec  427;  Morgan  ▼.  Burnet,  18  Ohio.  585, 
.546;  RegnUdi  v.  Staniburp,  20  Ohio.  844,  55 
Am.  Dec  459;  Rieharda  v.  8kif,  8  Ohio  St. 
4R«;  CaUen  t.  Elluon,  18  Ohio  St.  446;  Ham- 
mend  ▼.  Davenport,  16  Ohio  St.  178. 

The  cooxts  of  the  United  States  must  give  a 
«tate  Judgment  the  same  effect  as  a  Judgment 
ihat  it  has  in  the  courts  of  the  state. 

Chicago  d  A,  B.  Cd,  ▼.  Wiggins  Ferry  Co, 
l(to  U.  8.  18  (27:  686);  Blaneliard  v.  Brown,  70 
r.  8.  8  Wall.  245  (18:  69). 

In  the  application  of  this  rule,  a  distinction 
is  taken  between  domestic  and  foreign  judg- 
ments. In  case  of  the  latter,  the  Jurisdiction 
may  be  attacked. 

Freem.  Judgm.  §  578;  Thomson  ▼.  Lee 
County,  22  Iowa,  206;  Smith  y.  Atlantic  Mut, 
F.  Ins.  Co.  22  N.  H.  21. 

The  circuit  courts  of  the  United  States  are 
Tru  to  be  regarded  in  the  light  of  foreign  tri- 
bunals by  state  courts. 

ITArey  ▼.  Ketehum,  52  U.  S.  11  How.  165 
<13:648). 

A  Judicial  rale  and  title  acquired  thereunder, 
under  proceedings  of  a  court  of  competent  Ju- 
risdiction, cannot  be  questioned  collaterally, 
except  fur  fraud  in  which  the  purchaser  is 
pan  ici  pant. 

Griugon  ▼.  Ast4»r,  48  U.  S.  2  How.  819  (11 
283  ;  GriUm  v.  Bogert,  59  U.  S.  18  How.  158 
aS:  307);  fjindes  v.  Brant,  51  U.  S.  10  How. 
348(18:  449)  Landes  v.  Perkins.  12  Mo.  254; 
Jjnns  V.  Cocks,  90  U.  S.  23  Wall.  466  (28:  70); 
TlMmr^n  ▼.  Whitman,  85  U.  S.  18  Wall.  457 
<21:897). 

If  the  equities  are  equal,  the  court  will  not 
interfere  to  change  or  affect  the  legal  title  or 
the  riebts  of  the  parties  at  law. 

Adams.  £q.  159;  High.  Inj.  ^  420;  AnkeUl 
T.  Conterse,  17  Ohio  St.  11,  91  Am.  Dec.  115. 

The  character  of  the  evidence  is  not  such  as 
would,  in  an  action  at  law,  overcome  the 
strong  presumption  in 'favor  of  an  attorney's 
authority. 

SktUon  V.  Tiffin,  47  U.  S.  6  How.  168.  186 
(12:  887,  897);  ClemenU  v.  Nicholson,  78  U.  8. 
6  Wall.  299  (18:  786);  Vtgd  v.  Hopp,  104  U.  S. 
441  (26:  765);  Weeks,  Attorneys,  427. 

Bat,  if  Kebler  originally  entered  the  appear- 
ance of  Robb  and  Strong  as  defendants  in  the 
'Gugenheim  case  without  authority,  that  au- 
thority was  supplied,  and  his  acts  were  ratified 
bv  them  by  iShng  the  two  cross-petitions  In  the 
^A)DPock  cases. 
McCarthy  v.  Oarraghty,  10  Ohio  St.  488; 

Union  Mvt.  L.  Ins.  Co.  v.  Hanford.  148  U.  S. 
187, 190(86: 118, 120);  Brown  v.  Kuhn,  40  Ohio 
St  485;  Merria  T.  Bokes,  54  Fed.  Rep.  450; 
Ryan  v.  Doyle,  81  Iowa.  58;  Jones  v.  Atkin- 
'Son,  68  Ala.  167;    Woodward  t.  Suydam,  11 
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Ohio,  860:  Frank  v.  Jenkins,  22  Ohio  St.  597; 
Leather  lifrs.  Nat.  Bank  v.  Morgan,  117  C.S. 
96,  114  (29:  811,  818);  Benedict  v.  National 
Bank  of  Commerce,  4  Daly,  171;  Heller  v.  El- 
liott, 45  N.  J.  L.  664;  Wilnu>t  v.  Richardson, 

4  Abb.  App.  Dec.  614;  Thompson  v.  Howard, 
81  Mich.  809;  Dibbles  v.  Sheldon.  10  Blatchf. 
178;  Littlefteld  v.  Brown,  1  Wend.  898;  Roder- 
mund  V.  Clnrk,  46  N.  Y.  854;  Conrow  v.  Little, 

5  L.  R.  A.  693,  115  N.  Y.  887;  Bach  v.  Tuch, 
126  N.  Y.  68;  Butler  v.  Hildreth,  5  Met.  49; 
ConniJian  v.  Thompson.  Ill  Mass.  270;  Scarf 
V.  Jardine,  L.  R.  7  App.  Gas.  845. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

As  the  proceedings  in  the  Gugenbeim  case 
were  regular  upon"  their  face,  and  extrinsic 
evidence  was  required  to  show  their  invalidity, 
we  think  a  court  of  equity  was  the  proper  tri- 
bunal to  afford  effectual  relief.  Slntfr  v. 
Maxwell,  78  U.  S.  6  Wall.  268  [18:  7961:  Cocks 
V.  hard,  74  U.  R.  7  Wall.  559  [19:  275];  Gel- 
richsY.  Williams,  m  U.  S.  15  Wall.  228  [21: 
441;  Freem.  Judgm.  §|499, 500. 

Kor  do  we  ^hink  that  the  contention,  that 
for  the  circuit  court  of  the  United  States  to 
grant  such  relief  would  be  to  interfere  with 
the  jurisdiction  of  the  state  court,  is  well 
founded.  Pennoyer  v.  Neff,  95  U.  S.  714  [24: 
5651;  Johnson  v.  Waters,  111  U.  S.  640  [28: 
547];  Arrowsmith  T.  Gleason,  129  U.  S.  86 
[32:  680]. 

♦Whether  the  presumption  in  favor  of  in-[30 
nocent  third  pnrties,  that  Kebler  had  authority 
to  enter  an  appearance  for  Robb  and  Strong, 
trustees,  and  to  receive  the  proceeds  of  the  sale, 
was  sufficiently  overcome  by  the  evidence  in 
this  case,  we  need  not  conMder.  because  we 
agree  with  the  conclusion  of  the  court  below 
that  the  acts  of  Kebler,  whether  done  with  or 
without  authority,  were  subsequently  adopted 
and  ratified  by  the  complainants. 

That  the  course  of  Robb  and  Strong,  in  vol- 
untarily appearing  in  the  case  of  Coppock  v. 
KeJher.  and  filing  an  answer  and  cross-peti- 
tion therein,  whereby  they  sotigbt  to  appro- 
priate to  themselves  the  benefit  of  the  mort- 
gage given  by  Kebler,  in  June,  1887,  to  F.  G. 
Roelker,  would  have  been  an  adoption  and 
ratification  of  the  acts  of  Kebler  done  in  their 
behalf,  and  would  have  estopped  them,  as 
against  innocent  third  parties  whose  proceed- 
ings were  or  may  have  been  influenced  by 
such  course,  is  clear,  upon  reason  and  author- 
ity, if  Robb  and  Strong  were  acting  in  their 
own  behalf.  This  course  was  deliberately 
chosen,  after  the  lapse  of  several  months  from 
the  death  of  Kebler,  and  with  a  full  knowl- 
edge of  all  the  facts.  It  does  not  appear  that 
they  acted  under  any  mistake,  nor  that,  when 
they  afterwards  dismissed  their  cross  petition 
and  resorted  to  the  present  suit,  they  had  ac- 
quired any  additional  information.  The  sub- 
sequent withdrawal  of  their  answer  and  cross- 
petition  did  not  avail  to  put  the  parties  tTt 
statu  quo.  Such  withdrawal  could  not  re- 
store to  the  purchasers  at  the  Gugenbeim  sale 
their  lost  opportunity  to  pursue  Kebler's  estate. 
Nor  is  it  necessary  that  it  should  be  made  to 
appear,  by  evidence,  that  beneflt  would  cer- 
taiuly  have  accrued  to  Yos  and  Stiz  from  an 
attempt,  if  seasonably  made,  to  secure  Indem- 
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Dity  from  Eebler's  estate.  The  right  to  seek 
such  iodetDDity  ^a.i  a  valuable  one,  and  it  is 
eDou^h  that  it  apiioars  that  Robb  and  Strong, 
by  acquiescing  in  Eebler's  acts  and  resorting 
to  legaJ  proceedings  airninst  bis  administrator 
and  partner,  prevented  Vos  and  Stix  from 
promptly  and  perhaps  successfully  pursuing 
tbeir  remedies  against    the  criminaFs  estate. 

Similar  reasoning  was  applied  by  this  court 
in  the  case  of  [weather  Mjrs  Nat.  Bank  v.  Mor 
40]  gan,  117  U.  8.  96. 114  [29:  81 1,  818].  'It 
was  there  held  that  a  depasitor.  whose  checks 
had  been  fraudulently  raised  by  his  clerk,  lost 
his  remedy  against  the  t)ank  by  his  delay  and 
negligence  in  making  known  the  facts  to  the 
bank  and  thus  giving  it  an  opportunity  to  seek 
restitution  from  the  wrongdoer,  and  the  fol- 
lowing language  was  used: 

**  Still  further,  if  the  depositor  was  guilty  of 
negligence  in  not  discovering  and  giving  notice 
of  the  fraud  of  his  clerk,  then  the  bank  was 
thereby  prejudiced,  because  it  was  prevented 
from  taking  steps,  by  the  arrest  of  the  crimi 
nnl,  or  by  an  attachment  of  his  property,  or 
other  form  of  proceeding  to  compel  restitution. 
It  is  not  necessary  that  it  should  be  made  to 
appear,  by  evidence,  that  beneiSt  would  cer- 
tninly  have  accrued  to  the  bank  from  an  at- 
tempt to  secure  payment  from  the  criminal. 
Whether  the  depositor  is  to  be  held  as  having; 
ratified  what  his  clerk  did,  or  to  have  adopted 
the  cliecks  paid  by  the  bank  and  charged  to 
him,  cannot  be  made,  in  this  action,  to  depend 
on  a  calculation  whether  the  criminal  bad  at 
the  time  the  forgeties  were  committed,  or  sub- 
sequently, property  sufficient  to  meet  the  de- 
mands of  the  bank.  An  inquiry  as  to  the 
damages  in  money  actually  sustained  by  the 
bank  by  reason  of  the  neglect  of  the  depositor 
to  give  notice  of  the  forgeries  might  be  proper 
if  this  were  an  action  by  it  to  recover  damages 
for  a  violation  of  bis  duty.  But  it  is  a  suit 
by  the  depositor,  to  falsify  a  stated  account, 
to  the  injury  of  the  bank,  whose  defence  is 
that  the  depositor  has,  by  his  conduct,  ratified 
or  adopted  the  payment  of  the  altered  checks, 
and  thereby  induced  it  to  forbear  taking  steps 
for  its  protection  against  the  person  commit - 
tine  the  forgeries.  As  the  right  to  seek  and 
compel  restoration  and  payment  from  the  per- 
son committing  the  forgeries  was.  in  itself,  a 
valuable  one,  it  is  sufficient  if  it  appears  that 
the  bank,  by  reason  of  the  negligence,  of  the 
depositor  was  prevented  from  promptly,  and, 
it  may  be,  effectively,  exercising  it." 

We  do  not  deem  it  necessary  to  review  the 
numerous  cases,  involving  questions  of  elec- 
tion of  remedy  and  ratification,  cited  on  be- 
half of  the  respective  parties,  but  shall  content 
ourselves  with  referring  to  two  or  three  which 
satisfactorily  illustrate  the  principles  upon 
which  we  proceed. 

4 1 ]  *Thompion  v.  Howard,  81  Mich.  809,  was 
a  case  where  a  father  who  had  brought  an  ac- 
tion of  assumpsit  for  a  minor  son's  wages, 
and,  after  the  jury  disagreed,  bad  discontinued 
the  suit,  and  brought  an  action  for  the  unlaw- 
ful enticing  away  and  harboring  the  son.  The 
supreme  court  said: 

"  A  party  may  not  take  contradictory  posi- 
tions; and  where  he  has  a  right  to  choose  one 
of  two  modes  of  redress,  and  the  two  are  so 
inconsistent  that  the  assertion  of  one  involves 
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the  negation  or  repudiation  of  the  other,  bis^ 
deliberate  and  settled  choice  of  one,  wiib 
knowledge  or  means  of  knowledge  of  tocb 
facts  as  would  authorize  a  resort  to  each,  will 
preclude  him  thereafter  from  going  t>ack  and 
electing  again.  .  .  .  The  plaintiflTs  proceed 
ing  necessarily  implied  that  the  defendant  had 
the  young  man's  services  during  Uie  time  with 
the  plaintiff's  assent,  and  this  was  absolutely 
repugnant  to  the  foundation  of  this  suit, 
which  is,  that  the  young  man  was  drawn  away 
and  into  defendant's  service  against  the  plaiL> 
tiff's  assent." 

In  Confwo  v.  Little,  115  N.  Y.  887,  393.  3W. 
the  court  said: 

*'The  contract  between  Branscom  and  tbe- 
plaintiffs  was,  upon  the  discovery  of  Brans- 
corn's  fraud,  voidable  at  their  election.     As  to 
him,  the  plaintiffs  could  affirm  or  rescind  it. 
They  could  not  do  both,  and  there  must  be  a. 
time  when  their  election  should  be  considered 
final.     We  think  that  time  was  when   they 
commenced  an  action  for  the  sum  due  under 
the  contract,  and  in  the  course  of  its  prosecu- 
tion applied  for  and  obtained  an  attachment 
against  the  property  of  Branscom  as  tbeir 
debtor.    They  then  knew  of  the  fraud  prac- 
ticed W  him.  and  di**closed  that  knowledge  io 
the  afiidavit  on  which  the  attachment  wa» 
granted,  and  became  entitled  to  that  remeiiy 
t)ccause  it  was  made  to  appear  that  a  cause  of 
action  existed  in  tbeir  favor  by  reason  of  '& 
breach  of  contract  to  pay  for  goods  and  money 
loaned  obtained  by  fraud.'    The  attach rneot 
was  levied  and  the  action  pending  when  tbe^ 
present  action,  which  repudiates  the  contract 
and  has  no  support  except  on  the  theory  of  its 
disaffirmance,  was  commenced.    The  two  rem- 
edies are  inconsistent.     By  one,  the  whole- 
estate  of  the  debtor  is  pursued  in  a  summarv 
manner,  and  payment  of  *a  debt  sought  to  [4^^ 
be  enforced  by  execution;  by  the  other,  specific 
articles  are  demanded  as  the  property  oC  the 
plaintiff.    One  is  to  recover  damages  in  respect 
of  the  breach  of  the  contract,  the  other  can  be 
maintained  only  by  showing  that  there  was  do 
contract.     After  choosing  between  these  mode^ 
of  proceeding,  the  plaintiffs  no  lon^r  had  ao 
option.    By  Drin&ring  the  first  action,  after 
knowledge  of  (he  fraud  practiced  by  Branscom. 
the  plaintiffs  waived  the  right  to  disaffirm  the 
contract,  and  the  defendants  may  justly  bold 
them  to  their  election.    The  principle  applied 
in  Equitable  Qh  Operative  Fovndry  Oo.  ▼.  Hrr- 
eee,  103  N.  Y.  26.  and  Haye  v.  Midae,  104  X. 
T.  602,  require  this  construction,  for  the  pres- 
ent contains  the  element  lacking  in  those  cases, 
viz,  knowledge  of  the  fraud  practiced  by  the 
vendee;  and  by  reason  of  it  the  plaintiffs 'were 
put  to  their  election. 

<*It  is  not  at  all  material  to  the  question  that 
the  plaintiffs  discontinued  the  first  suit  before 
bringing  the  present  to  trial,  for  it  is  the  fact 
that  the  plaintiffs  elected  this  remedv.  and 
acted  affirmatively  upon  that  election,  that  de- 
termines the  present  issue.  Taking  any  step» 
to  enforce  the  contract  was  a  conclusive  elec- 
tion not  to  rescind  it  on  account  of  anytbiofc 
known  at  the  time.  After  that  the  option  no 
longer  existed,  and  is  of  no  consequence 
whether  or  not  the  plaintiffs  made  their  c^oiee 
effective  " 
I     In  Butler  v.  Uildreth,  5  Met.  49,  it  was  held 
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that  "an  n^^nec  of  an  insolvent  debtor."  un- 
dtttbe  insolvent  law  of  1888,  **raay  affirm  a 
mk  of  floods  made  by  such  debtor  for  the  pur- 
pbseof  delaying  or  defrauding  his  creditors, 
lod  rrcave  the  price  of  tbe  goods  from  the 
ffwke.  And  if  such  assignee.  Knowing  all  the 
facts  of  the  case,  brings  an  action  against  tbe 
Tradee,  on  a  note  given  by  him  for  tbe  price 
0^  tbe  goods,  and  secures  the  demand  by  an 
aitscbment  of  bis  property,  he  thereby  so  far 
alarms  tbe  Fale,  and  waives  his  right  to  dis- 
affirm it,  that  be  cannot,  by  discootiuuing  such 
ictioo,  and  demanding  the  goods,  entitle  him- 
self to  maintain  an  action  of  trover  against  the 
Tcodee,  on  bis  refusal  to  return  them." 

At  page  51  tbe  court  said:  *'it  would,  we 
tfaioic,  be  going  too  far  to  say  that  merely  de- 
miod  of  the  price  would  be  deemed  a  waiver 
of  bis  right  to  avoid  the  sale  and  claim  the 
43  j*goods;  because,  in  many  cases,  if  the  price 
cnold  be  obtained,  it  would  be  equally  benefi- 
dal  to  the  creditors,  and  he  would  have  no 
furibcr  occasion  to  pursue  tbe  harsher  remedy 
of  impf aching  (be  sale.  But  we  think  that,  if 
the  tssignec  commences  an  action  against  the 
purchaser  for  tbe  price,  and  causes  bis  prop- 
erty to  be  attached  to  secure  it,  this  is  a  signifi- 
cant act,  an  unequivocal  assertion  that  he  does 
not  impeach  the  sale,  but  by  necessary  impli- 
catioD  affirms  it.  It  is  an  act,  too,  deeply  affect- 
ing the  rights  of  the  purchaser,  whilst  it  is  an 
tssertioo  of  bis  own;  and  if  done  with  a  knowl- 
edge of  all  tbe  facts  which  ought  to  influence 
him  in  bis  election,  it  is  conclusive." 

Id  Conrti/tan  v.  Thompson^  111  Mass.  270,  at 

S.  272,  the  court  said:  "Tbe  defense  of  waiver 
J  fifction  arises  wbcre  the  remedicA  are  in- 
Q'Dststeot;  as  where  one  action  is  founded  on 
IB  affirmance  and  tbe  other  upon  the  disaffirm- 
ance of  a  voidable  contract  or  sale  of  property, 
lo  nich  cases,  an^  decisive  act  of  affirmance 
or  disaffirmance,  if  done  with  knowledge  of 
tbe  facts,  determines  tbe  legal  ris^hts  of  tbe 
parties,  once  for  all.  The  institution  of  a  suit 
issach  a  derisive  act;  and  if  its  maintenance 
iwi^sarily  involves  an  election,  to  affirm  or 
cinfBrm  a  voidable  contract  or  sale,  or  to  re- 
icind  one,  it  is  generally  held  to  be  a  conclusive 
«ai?er  of  inconsistent  riprbts,  and  thus  to  de 
ft^t  any  action  subsequenily  brought  thereon." 
Tbe  rule  established  by  these  cases  is  that 
any  decisive  act  by  a  |)arty,  with  knowledge 
of  bis  rights  and  of  the  facts,  determines  his 
election  iu  the  case  of  inconsistent  remedies, 
tod  that  one  of  the  most  unequivocal  methods 
of  showing  ratiiScation  of  an  agent's  act  is  the 
hrtneiog  of  an  action  based  upon  such  an  act. 
We  cannot  accept  the  contention  that  Robb 
lod  Strong  never  bad  any  legal  standing  in  tbe 
Coppock  case,  and  that  tbe  filing  of  their  an- 
ther and  cross  petition  was  merely  a  fortuitous 
arcumstance,  which  did  no  injury  to  Vos  and 
^x.  It  is  true  that  when  the  answer  and 
cros^peUtion  were,  by  leave  of  court,  with- 
drawn, tbe  record  did  not,  of  itself,  disclose 
•ny  good  reason  for  making  them  parties,  and 
44]  their  •demurrer  was  properly  sustained. 
But  if  they  bad  stood  apon  their  case,  as  set  up 


in  their  answer  and  cross  petition,  It  would  seem 
that  they  would  have  been  entitled  to  relief. 

These  views  justify  the  decree  of  the  court 
below,  unless  the  fact  that  Robb  and  Strong 
were  trustees  calls  for  a  different  conclusion. 

It  is  claimed  that  the  interest  held  by  Robb 
and  Strong,  in  the  lands  embraced  in  the  deed 
and  lease  between  them  and  Loth,  was  in  th& 
nature  of  an  estate  in  realty,  and  that,  as  trus- 
tees, they  could  not  themselves,  nor  by  author- 
itv  given  to  Eebler,  have  consented  to  tbe  sale 
01  such  lands  in  the  Gugenbeim  case.  If  tbe 
nature  of  their  tenure  was  indeed  such  that  it 
could  not  be  affected  by  .the  sale  in  tbe  Gugen- 
beim case  without  their  consent,  and  if,  as 
trustees,  they  were  disabled  from  consenting, 
it  would  seem  to  follow  that  tbe  sale  in  that 
case  was  inetticacious,  and  that  the  remedy  at 
law  would  be  the  sufficient  and  only  one. 

But  our  examination  of  the  deed  and  lease, 
read  in  the  light  of  the  testimony  of  the  parties, 
satisfies  us  that,  as  between  Robb  and  Strong 
and  Loth,  tbe  transaction  was  that  of  a  loan  of 
money  secured  by  the  covenants  of  the  lease. 

Moritz  Loth  tc'Stified,  in  the  present  case, 
that  he  regarded  tbe  transaction  as  a  loan;  and 
Robb  and  Strong,  in  the  petition  filed  by  them 
against  Vos  and  Stiz,  alleged  that  ^'tbe  said 
transactions  between  tbem  and  tbe  said  Moritz 
Loth  were  in  truth  and  in  fact  a  loan  by  them 
to  the  said  Moritz  Loth  of  the  sum  of  $10,000, 
in  consideration  whereof  the  said  Moritz  Lotb 
conveyed  to  them  tbe  premises  hereinbefore 
described,  and  they  executed  to  the  said  Lotb 
tbe  lease  hereinbefore  described  containing  tbe 
privilege  of  purchase  for  the  said  sum  of 
$10,000."  and  they  accordingly  prayed  that 
* 'their  claim  shall  be  declared  to  be  a  first  and 
best  lien  on  tbe  premises,  and  that  unless  tbe 
defendants  should  pav  them  tbe  said  $10,000, 
with  interest,  tbe  said  land  might  be  sold  for 
tbe  satisfaction  of  their  claim." 

It  also  appears  that,  in  tbe  Gugenbeim  case, 
the  petition  averred  that  Robb  and  Strong, 
trustees,  held  the  land  only  as  security. 

•Accordingly  it  would  seem  plain  that  [4£^ 
the  rights  of  Robb  and  Strong,  trustees,  were 
correctly  asserted  by  Eebler  in  tbe  answer  and 
cross-petition  filed  by  him  in  the  Gugenbeim 
case,  and  that,  assuming  that  be  was  author- 
ized to  appear,  the  decree  in  that  case,  direct- 
ing the  lands  to  l)e  sold,  and  awarding  to  Robb 
and  Strong,  trustees,  the  said  sum  of  $10,000 
and  interest  out  of  the  proceeds,  was  fully 
warranted.  It  follows  that,  by  the  payment 
into  court  of  the  amount  of  the  principal  and 
interest  of  tbe  money  found  to  be  due  to  Robb 
and  Strong,  trustees,  and  by  the  conveyance  to 
tbem  by  the  master  of  the  lands  in  question,  in 
pursuance  of  the  decree,  the  purchasers  became 
vested  with  a  fee  simple  title  to  said  lands. 

The  decree  of  the  court  below  is  accordingly^ 
affirmed, 

Jvetices  Jackson  and  White*  not  having 
beard  the  argument,  took  do  part  in  tbe  de- 
cision. 
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RICHARD  T.  TALBERT,  Admr.  of 
William  Talbsbt,  Deceased. 

(See  S.  a  Beporter*8  ed.  4S,lfU 

Appeal  firom  Oourt  cf  Ciainii. 

On  an  appeal  from  the  Oonrt  of  Claims  only  ques- 
tions  of  law  can  be  reviewed,  and  where  none 
Bucb  are  presented  for  the  consideration  of  this 
court,  the  Judgment  will  be  affirmed. 
[Nos.  24,  25.] 

Argued  Oct.  11,12, 1894.    Decided  Oct.  15,1894. 

APPEALS  from  a  jud^meDt  of  the  Court  of 
Claims  Id  favor  of  William  Talbert,  claim- 
ant, against  the  United  States  for  a  claim  for 
the  use  by  the  government  of  a  patented  im- 
provement.   Affirmed. 

See  same  case  below,  25  Ct.  CI.  141. 

Tbe  facts  are  stated  in  the  opinion. 

i/r.S*  S.  Henkle  for  Talbert  in  both  cases. 

The  court  declined  to  hear  further  argu- 
ment. 

Mr.  Holmei  Conrad,  Assiitant  Atty.  Oen.^  for 
tbe  United  States. 

4B]  *The  Ohitf  Justice:  This  was  a  suit  brought 
in  tbe  Court  of  Claims  under  an  Act  of  Con- 
gress entitled  *'An  Act  for  the  Relief  of  Wil- 
liam Talbert,"  approved  June  80,  1886,  and 
reading:  as  follows:  *'That  the  claim  of  Wil- 
liam Talbert,  of  Montgomery  county,  Mary- 
land, for  tbe  use  by  the  government  of  his  pat- 
<^nted  improvement  for  marine  railways,  be, 
and  tbe  same  is  hereby,  referred  to  the  Court 
of  Claims,  with  authority  to  take  jurisdiction 
thereof,  and  to  award  judgment  thereon,  as 
the  merits  of  the  case  may  demand,  according 
to  its  value  to  the  government  during  the  ex- 
istence of  such  patent"  24  Stat,  at  L.  822, 
•chap.  591. 

The  court  filed  findings  of  fact  and  a  cod- 
<^lusion  of  law;  rendered  an  opinion,  reported 
in  25  Ct  CI.  141;  and  gave  judgment  in  claim- 
ant's favor  for  $6564.B0  from  which  both  par- 
ties appealed,  but  argument  is  waived  by  the 
government  on  its  cross-appeal.  Among  tbe 
Sndings  of  fact  was  the  following:  '*ylll. 
The  value  to  tbe  government  of  plaintiflTs  pat- 
ented improvement  for  marine  railways  during 
the  existence  of  his  patent  was  $6564.'80,  being 
2  per  cent  upon  the  amount  earned  by  the  rail- 
way cradle  as  improved  during  said  period." 
On  this  appeal  only  questions  of  law  can  be 
reviewed,  and  none  such  are  presented  for 
our  consideration.  The  contention  is  that  the 
sum  awarded  was  far  le&s  than  it  should  have 
been.  But  the  eighth  finding  was  one  of  fact, 
and  there  is  nothmg  in  the  other  findings  or 
-elsewhere  in  the  record  which  authorizes  us  to 
go  behind  that  finding  and  conclude  that  there 
was  error  in  respect  thereof. 

Judgmmit  e^fflrmed. 
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WILLIAM  WRIGHT,  Appt., 

DAVID  G.  YUENGLma 

(See  &  a  Beporter*B  ed.  47-M.) 

Infringement  of  patent — notelty  of  invention — 
difference  in  degree. 

1.  A  patentee,  having  described  a  feature  In  hla 
specification  and  declared  it  to  be  an  ewenttal 
feature  of  his  invention,  and  having  made  it  an 
element  of  his  claims,  is  not  at  liberty  to  say  thmt 
it  is  immaterial,  or  that  a  device  which  dispeoses 
with  it  is  an  infringement  thouirh  it  aocomplish 
the  same  purpose  in,  perhaps,  an  equallj  eifect- 
ive  manner. 

8.  Where  the  novelty  of  the  invention  is  open  to 
doubt  the  patentee  should  be  held  to  a  rigid 
construction  of  his  claims. 

8.  A  mere  difference  in  degree  from  what  has  been 
attained,  a  more  perfect  result,  a  carryiog  tor- 
ward  of  an  old  idea,  which  does  not  rise  to  tbe 
diflrnity  of  inventioo,  will  not  sustain  a  patent. 

[No.  1.] 
Argued  Oct.  9,  1894.    Decided  Oct.  2g,  IS04. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  in  equity, 
for  an  injunction  and  the  recovery  of  damaei^s 
for  infringement  of  letters  patent  "No.  144.818, 
issued  November  18, 1878,  to  William  Wright, 
for  an  improvement  in  frames  for  horizontal 
engines.    Affirmed. 


Statement  by  Mr.  Juttiee  Brown  t 

This  was  a  bill  in  equity  for  an  injunction 
and  tbe  recovery  of  damages  for  infrineement 
of  letters  patent  No.  144,818,  issued  Novem- 
ber 18,  1878,  to  the  plaintiff  Wright,  for  an 
improvement  in  frames  for  horizonal  engines. 

In  his  specification  the  patentee  stated  tbe 
object  of  his  invention  to  be  the  ''attainment  of 
both  lightness  and  strength  in  the  construction 
of  frames  for  horizontal  engines,  and  at  tbe 
same  time  to  dispense  with  much  of  the  fitting 
and  other  costly  work  demanded  by  the  ordi- 
narv  frames  of  engines  of  this  class." 

*The  patentee  further  stated  that  'nhe  [4S 
extreme  rear  end  of  the  frame,  and  forming  part 
of  the  same,  is  the  head  a  of  the  steam  cylin- 
der A.  and  the  portion  of  the  frame  whicb, 
in  ordinary  engines,  is  devoted  to  tbe  usual  flat 
slides,  consists  of  a  hollow  CTlioder,  h,  ar- 
ranged concentrically  with  the  steam  cylinder, 
and  serving  as  a  guide  for  the  cross-bead,  tbe 
guiding  cylinder  being  simply  bored  out  to 
receive  across  head,  adapted  to  it  in  a  manner 


NOTB.— ^  to  paientabUityof  inventUnu.  see  ootea 
to  Thompson  v.  Boisselier,  29: 78,  and  to  Oomio v  ▼. 
Burden,  14: 688. 

As  to  abandonment  of  invention,  see  note  to  Pen- 
nock  V.  Dialogue,  7: 827. 

As  to  dUiinctinn  between  inventions  of  me^aniJtm 
articles,  or  products  and  processes:  when  latter 
patented,  see  note  to  Coming  v.  Burden,  14:683^ 

As  to  atdicipation  of  patents:  prior  patonta  <md 
puUications.  applicatUm  and  issue ;  datma  and  ape- 
cificationM,  see  note  to  Legvett  v.  Standard  Oil  Co. 
87:  737. 

As  to  reissued  patetits  for  inventions^  when  voUd  ; 
efect  of  reissue :  laches,  see  note  to  Katiooal  Meter 
Co.  y.  Yonkers  Water  Ck>mr8.  87:  644. 

As  to  assignments  of  patents^  their  eonsCmetlon 
and  efcct ;  licenses  to  use  patents:  royatUes^  see  note 
to  Dalzell  v.  Dueber  Watch  Oue  Utg.  Co.  97:  Ttft. 

I09  V.  s. 
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wtakli  Deed  not  here  be  explained,  as  it  forms 
BO  part  of  my  present  invention.  Tiiere  are 
kleni  openings  «  « in  this  cjiindrieal  guiding 
poftkm  of  the  frame,  in  order  that  access  may 
be  had  to  the  cross  bead.  ...  A  semicircu- 
hr  coooecting  piece,  d,  merges  at  one  end  in 
tbe  gakling  cylinder  b,  and  at  the  other  end 
i«  the  cyHnder  bead  a,  thus  uniting  tbe  two, 
tbe  open  top  of  the  said  connecting  piece  per- 
■ittiDg  ready  access  to  be  had  to  tbe  stuffing 
box  of  the  cylinder  head. 

Tbe  following  drawing  exhibits  the  material 
fstns  of  the  in?ention: 


"8.  A  horizontal  engine  frame  composed  of 
tbe  cylinder  bead  a,  euiding  cylinderd.connect 
ing  piece,  d,  trough  D,  base  H,  and  web.  t,  all 
combined   substantially   in  the   manner   de- 
scribed." 

The  answer  set  up  tbe  defenses  of  non-in- 
fringement and  want  of  patentable  novelty  by 
reason  of  certain  prior  patents. 

Upon  a  hearing  in  the  circuit  court  upon 
pleadings  and  proofs  tbe  bill  was  dismi^ed 
upon  tbese  grounds  and  defendant  appealed. 

Mr,  Andrew  M,  Todd  for  appellant. 

Mr.  B.  F.  Lee  for  appellee. 


Tf 


«%1» 


"This  combination,  in  a  horizonal  engine 
frame,  of  tbe  guiding  cylinder  b,  cylinder  head 
«,  and  connection  <f,  constitutes  an  especial 
feature  of  my  invention.  Tbe  cylinder  b  not 
only  forms  the  main  body  of  this  portion  of 
tbe  frame,  but  serves  at  the  same  time  as  a 
cross  head  guide,  wbich  can  be  readily  pre- 
pared for  service  by  the  same  bar  which  is 
QMd  for  boring  out  the  cyliuder. 

"  From  the  front  of  the  guiding  oylinder  b 
to  the  point  x,  where  it  meets  the  base  H,  the 
frame  is  made  in  tbe  form  of  en  inclined  con- 
ciToconvex  trougb,  D,  deep  enough  to  per- 
Bit  the  free  movement  oi  tbe  connecting  rod, 
and  this  trough,  ...  on  tbe  line  1  2,  has  one 
side,  m,  the  upper  edge  of  which  is  continued 
ia  a  plane  coinciding  with  the  center  of  tbe 
«jKiider  b,  from  tbe  latter  to  tbe  enlargement 
a,  for  receiving  tbe  bearingof  tbe  craok  shaft, 
ibe  opposide  side  p  of  tbe  trough  extending 
from  tbe  guiding  cylinder  &,  witb  a  gradually 
descending  curve  to  tbe  base  H,  into  tbe  upper 
portion  of  which  it  merges. 

*'  A  strengtbening  rib,  q,  extends  along  the 
upper  edge  of  tbe  side  p  of  tbe tiougblike 
coooection  D,  and  is  continued  along  tbe  upper 
edge  of  the  base  H,  and  also  along  tbe  upper 
edfe  of  the  side  m,  of  the  trougb,  and  termi- 
49]  nates  at  an  'extension  of  tbe  cylinder  head 
a;  and  in  order  to  add  vertical  strength  to  the 
frame  a  central  web,  t,  extends  fram  the  base 
H  to  the  cylinder  bead,  a.  this  web  merging 
into  the  foot  tr,  wbich  serves  as  one  of  the 
supports  of  tbe  frame. 

*'  In  horizontal  engines  there  is  necessarily 
an  excessive  lateral  strain  on  the  frame  be- 
tween tbe  cross-bead  guides  and  the  crank 
shaft  This  strain  is  effectually  sesisted  by 
tbe  comparatively  light  trough-like  portion  of 
tbe  frame  between  the  crank  shaft  and  guiding 
<yUnder." 

Ui^  claims  were  as^foUows: 

"  1.  A  horizontal  steam  engine  frame  in 
wbtcb  a  cylinder,  b^  for  guidin;^  tbe  cross 
bead,  is  combined  with  the  cylinder  Ksad  a 
aod  semi  circular  connecting  piece  d,  substan- 
tiailv  io  tbe  manner  described. 

**i.  The  combination,  in  a  borizontal  engine 
frame,  of  tbe  guiding  cylinder  b,  base  H,  and 
troucb  like  connection  D. 
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Mr,  Justice  Browii  delivered  tbe  opinion  of 
tbe  court: 

Tbe  object  of  tbe  invention  in  question  was 
to  add  both  lightness  and  strength  to  tbe  con- 
struction of  frames  for  horizontal  single  crank 
engines.  To  attain  this  tbe  patentee,  instead 
of  employing  tbe  ordinary  flat  parallel  slides, 
for  tbe  piston  and  cross  head,  makes  use  of  a 
hollow  cylinder,  arranged  'concentrically  [50 
with  the  steam  cylinder,  and  serving  as  a  guide 
for  tbe  cross  head,  together  witb  a  troucb  con- 
necting this  cylinder  with  the  base  ti,  and 
deep  enough  to  permit  tbe  free  movement  of 
tbe  connecting  rod.  This  construction  is  fur- 
ther strengthened  by  a  rib  extending  along  tbe 
upper  edee  of  one  side,  p,  of  tbe  trougb  D, 
continued  along  tbe  upper  edge  of  the  base 
H,  and  also  along  tbe  upper  edge  of  tbe  other 
side,  m,  of  tbe  troui^b,  and  terminating  at  an 
extension  of  tbe  cylinder  bead  a;  and  also,  to 
add  vertical  strength  to  tbe  frame,  a  rib,  or 
web,  t,  was  extended  from  tbe  base  H  to  tbe 
cylinder  bead  a,  merging  in  a  foot,  w,  which 
serves  as  one  of  the  supports  of  tbe  frame. 
Tbe  cvlioder  bead  a,  the  guiding  cylinder  &, 
with  its  connecting  piece,  tbe  trough  D,  the 
base  H,  and  the  web  L  are  cast  in  a  single 
piece  and  firmly  bolted  to  the  bead  of  tbe 
steam  cvlinder  A. 

(1.)  The  first  claim  is  for  a  combination  of 
the  cylinder  b,  tbe  cylinder  bead,  a,  and  tbe 
semi-circular  connecting  piece  d,  while  the 
third  claim  includes  tbe  same  elements  and,  in 
addition  thereto,  the  trougb  D,  tbe  base  U, 
and  tbe  web  t. 

In  view  of  tbe  fact  to  which  we  shall  here- 
after call  attention,  tbajt  a  cyHnder  bad  been 
used  long  before  for  guiding  tbe  cross  bead  of 
a  piston,  it  is  at  least  open  to  doubt  whether 
there  was  any  novelty  in  tbe  first  claim.  Such 
novelty,  if  there  be  any  at  all,  consists  in  leav- 
ing  certain  lateral  openings,  e  e,  in  tbe  guiding 
cylinder,  and  in  tasing  half  tbe  top  off  of 
sucb  cylinder  as  it  approaches  tbe  steam  cylin- 
der, in  order  to  give  convenient  access  to  the 
cross  head.  But,  in  tbe  view  we  take  of  tbe 
alleged  infrinj^ing  device,  it  is  unnect-saury  to 
express  a  decu led  opinion  upon  this  point. 

The  connecting  piece  (f,  which  is  described 
in  tbe  specification  as  a  semi-circular  connect- 
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nig  piece  merging  at  one  end  in  the  guiding 
cylinder  and  at  the  other  end  in  the  cylinder 
bead,  thus  uniting  the  two,  is  not  only  made 
an  element  of  both  these  claims,  but  is  said  to 
constitute,  in  connection  with  the  guiding 
cylinder  and  cylinder  head,  a  special  feature 
o(  the  invention.  This  so  called  connecting 
piece  is  distinguished  from  the  guiding  cylinder 
in  that  it  Is  only  semi- circular,  and  thus  ad- 
5  ]  1  mitiing  of  access  to  the  stuffing  boz*with 
perfect  freedom  throughout  a  complete  half 
circle.  This  access  is  had,  not  through  a  mere 
hole  or  opening,  such  as  are  e  e,  but  through 
nuch  an  opening  as  can  be  obtained  by  cutting 
away  the  upper  half  of  the  frame  at  this  point. 

The  device  used  by  the  defendant  contains  a 
similar  cylinder  for  guiding  the  cross  head, 
and  a  trough  connectinc^  it  with  the  base;  but 
this  cylinder.  Instead  oi  having  its  entire  in- 
terior surface  bored  out,  so  that  it  may  guide 
the  cross  head  in  the  same  way  that  the  piston 
is  ffuided  in  the  steam  cylinder,  (as  in  the 
Wright  patent)  merely  contains  an  upper  and 
a  lower  guide,  formed  of  two  slides  or  fitting 
strips,  the  surfaces  of  which  are  bored  out,  but 
DO  other  portion  of  the  cylinder.  We  do  not 
regard  this,  however,  as  a  material  departure 
from  the  Wright  patent,  as  it  constitutes  a 
mere  difference  in  detail  of  construction,  not 
affecting  in  any  way  the  operation  of  the  cross 
head  of  the  cylinder,  or  changing  materially 
the  efficiency  of  such  cylinder.  Nor  do  we 
think  it  material  that  in  defendant's  structure 
there  is  no  cylinder  bead  forming  part  of,  cast 
with,  and  constituting  a  portion  of  the  engine 
frame,  since  the  frame  of  the  defendant's  de- 
vice terminates  in  a  flange  adopted  to  be  bolted 
to  a  cylinder  head,  and  thus  in  fact  constitut- 
ing a  part  of  it. 

But  the  absence  of  the  semi-circular  connect- 
ing piece  cf  is  a  circumstance  worthy  of  more 
serious  consideration.  In  the  defendant's  en- 
gine there  is  no  such  semi-circular  connecting 
piece  as  is  described  in  the  Wright  patent,  but 
the  guiding  cylinder  extends  backward  to  a 
connection  with  the  head  of  the  steam  cylinder, 
the  side  of  such  guiding  cylinder,  through 
which  the  cross  head  operates,  containing  an 
opening  oval  in  shape  and  narrower  at  each 
•end  than  in  the  center.  The  equivalent  for 
the  connecting  piece,  if  found  at  all,  must  be 
in  this  continuation  of  the  |^iding  cylinder 
backward  to  the  steam  cylinder.  But  this 
portion  of  the  cylinder  is  neither  scooped  out 
in  a  semicircular  form,  nor  does  it  admit  of 
ready  access  to  the  cross  head  shown  at  this 
point  in  the  Wright  patent.  Instead  of  access 
to  the  cross  head  wing  easier  at  this  point 
then  any  other,  it  is  in  reality  more  difficult, 
as  the  oval  opening  is  narrower  there  than  in 
52]  the  center.  *riow.  while  this  semi  circular 
connecting  piece  may  bean  immaterial  feature 
of  the  Wright  invention,  and  the  purpose  for 
which  it  is  employed  accomplislied,  though 
less  perfectly,  by  the  extension  of  the  guiding 
cylinder  in  the  manner  indicated  in  defendant's 
devise,  jret  the  patentee,  having  described  it  in 
the  specification  and  declared  it  to  be  an  essen- 
tial feature  of  his  invention,  and  having  made 
it  an  element  of  these  two  claimp,  is  not  now 
at  liberty  to  say  that  it  is  immaterial,  or  that  a 
device  which  dispenses  with  it  is  an  infringe- 
tnent,  though  it  accomoUih  the  same  purpose 


in,  perhaps,  an  equally  effective  manner. 
Vance  v.  CampbeU,  66  U.  8.  1  Black.  437  [17; 
1671;  Union  WaUr  Meter  Co,  v.  Detper,  101 
U.  8.882125: 10241;  OoQe  v.  Heriinfj,  107  U.  S. 
640,  648  [27:  601,  604];  Beesy,  Qould,  82  U.  8. 
15  Wall.  187  [21:89];  Brown  v.  VavU,  116  U. 
8.  287.  249  [29:  659,  663]. 

If  the  guiding  cylinder  of  this  patent  had 
been  a  pioneer  invention,  it  is  possible  the 
patentee  might  have  been  entitled  to  a  con- 
struction of  this  claim  broad  enough  to  include 
the  defend<int's  device,  notwithstanding  the  ab- 
sence of  the  semicircular  connecting  piece; 
but  as  we  have  already  said,  the  novelty  of  the 
invention  is  at  least  open  to  doubt,  and  we 
think  the  patentee  should  be  held  to  a  rigid 
construction  of  these  claims.  The  opening  in 
the  guiding  cylinder,  which  is  supposed  to  be 
the  equivalent  of  the  connecting  piece  (/,  in- 
stead of  increasing  so  as  to  form  a  semi-circular 
opening  as  in  the  patent,  decreases,  so  as  to 
prevent,  if  anything,  ready  access  to  the  stuff- 
ing box,  and,  under  the  circumstances,  docs 
not  constitute  a  mechanical  oauivalent  for  it. 
Indeed,  the  guiding  cylinder  of  the  defendant's 
engine  bears  a  strong  resemblance  to  those 
shown  in  the  prior  patents  hereinafter  cited 
than  to  that  of  the  Wright  patent,  and  hence 
if  the  prior  patents  anticipate  the  Wright 
cylinder,  the  defendant's  does  not  infringe  it. 

(2.)  The  second  claim  of  the  patent  is  for 
"the  combination,  in  a  horizontal  engine  frame 
of  the  guiding  cylinder  b,  base  H,  and  trough- 
like connection  D."  Tlie  guiding  cylinder 
which  is  used  in  lieu  of  the  ordinary  parallel 
slides,  was,  however,  by  no  means  a  novelty 
in  the  construction  of  engine  frames.  It  is 
found  in  different  stages  of  perfection  in  sev- 
eral prior  'patents,  viz:  in  a  patent  issued  to[53 
Samuel  Wright  as  early  as  1887,  for  locomotive 
engines,  and  was  there  used,  as  the  patentee 
states,  "to  subserve  the  twofold  purpose  of  a 
(steam)  pump  and  guide."  In  the  patent  to 
Gelston  San  ford  of  February  15,  1859,  ia 
which  the  invention  related  to  elongatin^^  the 
cylinder,  **by  which  means  it  bee  )nics  a  part 
of  the  frame,  used  for  the  support  of  tbe  crauk 
shaft,  and  so  constructed  that  when  bored  oui 
forms  a  guide  and  rest  for  the  cro«s  head:"' 
in  the  patent  to  William  Wright  of  August  8,. 
1865;  in  which  the  movement  of  the  piston  is 
transmitted  to  the  main  crank  by  means  of  a 
connecting  rod,  jointed  to  the  cross  head,  to 
which  the  piston  is  attached,  and  ^hich  is 
guided  in  ways  or  guides,  fast  to  the  frame; 
and  in  which  a  semi-circular  connecting  piece 
is  also  shown;  in  that  to  John  B.  Root  of  Au- 
gust 14,  1886,  in  which  the  piston  also  works 
in  two  cylindrical  guides  attached  to  the  cvlin- 
der  heads;  in  that  to  Maxwell  &  Cope  of  iFeb' 
ruarv  18,  1872;  in  that  to  Edward  H.  Cutler 
of  November  26.  1872;  and  in  that  to  George 
H.  Babcock  of  December  10,  1872. 

It  is  true  that  none  of  these  patents  exhibit 
distinctly  the  trough  like  connection  D  of  the 
Wright  patent,  but  that  also  is  found  in  tbe 
patent  to  Cbilion  M.  Farrar  of  March  19, 1872» 
in  which  it  is  fully  shown  in  the  drawings, 
though  not  described  in  the  specification,  and 
is  used  in  connection  witl:  the  ordinary  flat 
guides  or  parallel  slides. 

Wright's  only  invention,  then,  was  in  »he 
combinstion  of  the  cylindrical  guide  with  thtt 
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ttoaf^  shown  in  tbe  iVirrar  patent.  Did  this 
•cooaiplish  a  new  and  valuable  result  it  is 
quite  possible  that  a  patent  therefor  might 
have  been  suataioed,but  we  do  not  find  this  to 
be  tbe  case.  The  cylindrical  guide  performs 
tbe  tame  fancttons  as  in  the  prior  patents;  tbe 
troorh  in  which  the  connecting  rod  works  in 
tbe  F^rrar  patent,  is  practically  the  same  as  in 
tbe  Wright  patent,  and  the  combination  is  a 
nere  aggrefiration  of  their  respective  functions. 
If  tbe  combination  of  the  trough  and  cjlindri- 
ral  guide  of  tbe  Wright  patent  gives  greater 
Efbtness  and  strength  to  the  fra^e  than  the 
onmbination  of  the  trough  and  the  flat  guides 
of  tbeFarrar  patent,  it  is  a  mere  difference  in 
54]  degree,  *a  carrying  forward  of  an  old  idea, 
t  resolt,  perhaps,  somewhat  more  perfect  tban 
bid  theretofore  been  attained,  but  not  rising 
to  tbe  dignity  of  invention.  We  have  repeat- 
ed! r  held  patents  of  this  description  to  be  in- 
Tulid.  Stimp9on  v.  Woodman,  77  U.  8.  10 
Will.  117  [19:  866];  Smith  v.  NiehoU,  88  U.  8. 
2!  WaU.  112  [22:  5661:  Quidet  v.  Brooklyn, 
105  U.  S.  550  [26: 11061;  HaU  v.  Maeneale, 
107  U.  8.  90  [37:  367]. 

The  decree  of  the  court  below,  dismissing  the 
hiU  is,  therefore  affirmed. 


WILUA^.  WRIGHT,  Appt., 

JOHNSTON  BEGGS. 

0ee  S.  C.  Reporter's  ed.  54.) 

[No.  2.] 
Argvtd  Oct,  9,  1894.    Decided  Oct,  ff ,  2894. 

APPEAL  from  the  Circuit  Court  of   the 
United  States  for  the  Southern  District  of 
Xew  York. 
Mr.  Andrew  M«  Todd  for  appellant 
ifr.  B.  F.  Lee  for  appellee. 

Mr,  Jusiiee  Brown  delivered  the  opinion  of 
tbe  court: 

This  was  a  suit  aj^nst  the  defendant  Beggs 
M  maker  of  the  engine  used  by  Yuengliog.  and 
is  dtspoeed  of  by  tbe  opinion  in  tbe  last  case 
holding  the  Wright  patent  to  be  invalid. 

The  decree  of  the  court  below  dismissing  the 
hm  is,  therefore,  affirmed. 


APPEAL  from  a  judgment  of  the  supreme 
court  of  tbe  territory  of  Arizona,  affirming 
a  Judgement  of  the  District  Court  of  tbe  First 
Judicial  District  of  that  territory,  in  favor  of 
tbe  defendant  Pima  county,  in  an  action 
brought  by  Cbarles  Edward  Lewis,  plaintifT, 
upon  certain  coupons  attached  to  bonds  is- 
sued by  said  county,and  payable  to  tbe  Arizona 
Narrow  Gauge  Railroad  Company.    Affirmed. 


CHARLES  EDWARD  LEWIS,  Appt., 

PIMA  COUNTY. 

cSee  S.  0.  Beport6r*8  ed.  64-68.) 

County  bonds,  when  void. 

Aeboodi  inued  by  Pima  county  under  the  Ari- 
•ooa  a^  of  Feb.  21, 1883,  in  aid  of  tbe  oonstruo- 
tioo  of  tbe  Arizona  Narrow  Oaufre  Railroad, 
vere  tosoed  contrary  to  the  restrictions  Imposed 
apoo  the  lej^islatures  of  territories  by  Conflrress, 
■Dd  create  no  obliiration  against  tbe  county. 

[No.  650.] 

Mmitted  Oct.  17. 1894.    Decided  Oct.  29, 1894. 

lSarm.—A$  to  negotidbauv  of  raUroad  hondSn  see 
■Die  to  White  t.  Vermont  ft  M.  B.  Co.  16:  2SL 

Am  to  mandamus  to  compel  city,  town,  or  county  to 
ksgiazto  pay  bonds  or  interest  on  hands,  see  note 
to  Davenport  v.  United  States,  10: 701. 

Asto  nunie^Hilbondsi  reference  to  statute  in,  see 
Bot^  to  Oydeo  y.  Daviess  Ck>unty,  26: 868. 


Statement  by  Mr.  Justice  Bro^ 

This  was  an  action  originally  be^n  In  the 
District  Court  of  tbe  First  Judicial  District  of 
Arizona  upon  2*i50coupons*attacbed  to  150[55 
bonds,  issued  by  the  defendant  county  July  1, 
1883,  and  payable  to  the  Arizona  Narrow 
Oauge  Railroad  Company  or  bearer.  Tbe  rail- 
road in  question  was  organized  under  a  general 
act  of  tbe  territorial  legislature  for  the  incor- 
poration of  railroads,  passed  in  1879,  which 
gave  them  power  to  make  all  contracts,  ac- 
quire real  and  personal  property,  to  sue  and 
be  sued,  to  borrow  money  necessary  for  tbe 
construction  of  the  road,  to  issue  bonds  and 
notes  therefor  and  to  receive  donations  or  vol- 
untary grants  of  real  and  personal  property  to 
that  end.  The  bonds  in  question  were  issued 
by  the  board  of  supervisors  of  tbe  defendant 
county  under  an  act  of  the  legislature  of  Ari- 
zona of  February  31,  1888,  entitled  "An  Act 
to  Promote  the  Construction  of  a  Certain  Rail- 
road," and  were  part  of  a  series  of  200  bonds 
issucKl  in  pursuance  of  said  act,  and  exchanged 
for  a  like  number  of  bonds  of  the  railroad 
company  of  like  amounts,  bearing  like  inter- 
est, and  nraning  like  times  as  the  bonds  in 
suit 

Defendant  demurred  to  the  complaint  both 
generally  and  specially,  and  upon  argument 
the  demurrer  was  sustained  and  judgment  en- 
tered in  favor  of  defendant. 

Plaintiff  appealed  to  tbe  supreme  court  of 
the  territory,  by  which  the  judgment  of  tbe 
district  court  was  affirmed.  He  thereupon 
sued  out  this  writ  of  error. 

Messrs.  W,  H.  Barnest  and  W,  H,  Ross- 
ini^iiy  for  appellant: 

A  law  enacted  since  tbe  issuance  of  the  bonds 
cannot  affect  them,  and  tbe  re-enactment  of 
the  general  statutes  on  the  subject  in  1887  does 
not  apply  to  these  bonds. 

Oreene  OourUy  ▼.  Daniel,  102  U.  8.  187  (26: 
99);  Shinbone  v.  Randolph  County,  56  Ala.  188; 
Limestone  County  Court  v.  Rat/ter,  48  Ala. 483. 

Limitation  is  a  defense  to  be  set  up  by  an- 
swer, and  cannot  be  raised  by  demurrer. 

Tarbox  v.  Adams  County  Suprs.  34  Wis. 
560;  Sand  T.  8t.  John,  36  Barb.  628;  Baldwin 
V.  Martin,  14  Abb.  Pr.  N.  S.  9;  KsseUtyn  v. 
Weeks,  12  N.  Y.  685. 

Even  if  the  court  might  refuse  by  mandamus 
to  compel  tbe  county  to  issue  the  bonds.  vet» 
if  tbe  county  has  voluntarily  done  so,  the  law 
gives  tbe  authority  to  do  it,  and  tbe  county 
cannot  now  be  heard  to  dispute  the  power  to 
do  what  has  been  done. 

Masbrouek  v.  Milwaukee,  13  Wis.  58, 80  Am. 
Dec.  718;  Bridgeport  v.  Uousa tonic  R.  Co.  15 
Conn.  476;  Napa  Valley  R.  Co.  v.  Nipa  County 
S^iprs.  30  Cal.  487;  Stockton  db  V.  R.  Co.  v. 
Stockton,  41  CaL  169. 

By  the  General  Railroad  Act  tha  railroad 
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company  had  full  and  complete  capacity  to 
issue  its  bonds  and  to  receive  bonds  of  the 
county  of  Pima.  No  legislation  was  needed 
to  enable  it  to  do  it  Counties  are  not  included 
in  the  words  "towns,  cities  or  other  municipal 
corporations." 

Mitchell  T.  Franklin  County  Treamxrer,  26 
Ohio  St.  148;  Wahoo  v.  Beeder,  27  Neb.  770: 
JiJeUer  v.  Stremmel,  62  Mo.  809;  Askew  ▼.  Hale 
County,  54  Ala.  689,  25  Am.  Rep.  780;  Barton 
County  T.  WcUser,  47  Mo.  189:  Maury  County 
V.  Lewis  County,  1  Swan,  286;  Granger  v.  Pu- 
laski County,  26  Ark.  87;  Laramie  County 
Comrs,  y.  A&any  County  Comrs,  92  U.  8.  807 
(28:  552);  Beach  v.  Leahy,  11  Kan.  28;  Sherman 
C(yunty  v.  Bimonds,  109  U.  8.  785  (27: 1098);  4 
Am.  &  Eng.  Enc.  Law,  p.  848,  title  Counties. 

It  was  urged  below  that  this  act  was  in  vio- 
lation of  the  Organic  Act  aforesaid  and  beyond 
the  power  of  the  legislature,  because  It  confers 
a  special  privilege  upon  the  said  railroad  com- 
pany. 

Bank  of  Augusta  ▼.  Earle,  88  U.  8.  18  Pet. 
595  (10:  811);  Tuckahne  Canal  Co,  v.  Tuckahoe 
AJ.R.R  Co,\\  Leigh,  42. 

We  deny,  that  this  is  an  * 'especial  privilege** 
in  the  railroad  company. 

Aspinwall  v.  Daviess  County  Comrs.  68  U.8. 
22  How.  864  (16:  296);  Smith  v.  Clark  County, 
54  Mo.  59;  Hannibal  <fc  St.  J.  R.  Co.  v.  Marion 
County,  86  Mo.  295;  Kentncky  Union  R.  Co.  v. 
Bourbon  County,  85  Ky.  98. 

Mr.  Charles  Weston  Wright,  for  ap- 
pellee: 

No  municipality  can  issue  bonds  without 
statutory  authority  so  to  do. 

Toung  v.  Clarendon  Twp.  182  U.  8.  846  (88 
859):  Ottawa  v.  Carey,  108  U.  8.  128  (27:  675); 
Police  Jury  of  Tensas  Parish  v.  Britton,  82  U. 
8.  15  Wall.  666  (21: 251);  MerriU  v.  Montieello, 
188  U.  8.  686  (84:  1075). 

The  act  under  which  it  is  claimed  these 
bonds  were  issued  contains  certain  mandatory 
requirements  as  precedent  to  their  issue  and 
delivery. 

BtW«  V.  Spring  Valley  Twp.  110  U.  8.  169 
(2*^:  108);  Anthony  v.  Jasper  County,  101  U.  8. 
697  (25:  1008). 

The  county  treasurer  could  only  deliver  the 
bonds  upon  the  happening  of  the  conditions 
precedent  which  alone  authorized  him  to  de- 
liver them. 

Portsmouth  Sav,  Bank  Y.Ashley, 91  Mich. 670. 

While  it  is  competent  for  the  legislature  to 
authorize  a  municipal  subscription  in  a  proper 
case,  thtre  is  no  power  anywhere  to  compel 
such  a  subscription  or  donation. 

Peo^  V.  Batchetlor,  58  N.  Y.  148,  18  Am. 
Rep.  480;  Peoples.  Chicago,  51  III.  81.  2  Am. 
Rep.  278;  Lake  County  Comrs.  v.  Oraham,  180 
U.  8.  681  (82:  1067). 

Under  the  Act  of  Congress  of  March  2, 1867, 
the  legislative  assemblies  of  the  several  terri- 
tories cannot  grant  private  charters  or  especial 
privileges.  A  privilege  extended  to  but  one 
corporation,  or  to  several  out  of  the  many,  is 
a  special  privilege. 

Brenham  v.  Brenham  Water  Co.  67  Tex.  552; 
Ripley  v.  Knight,  128  Moss.  519;  Bank  of  Au- 
gusta V.  Earle,  88  XT.  a  13  Pet.  595  (10:  811); 
Hewitt  V.  Charier,  16  Pick.  8M 

Each  county  in  this  territory  is  expressly 
made  a  body  politic  and  corporate. 
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U.  8.  Rev.  8tat.  §  881;  Sherman  County  t. 
Simonds,  109  U.  S.  785  (27:  1098). 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  validity  of  certain 
bonds  issued  by  the  county  of  Pima  under  an 
act  of  the  legislative  assembly  of  Arizona,  ap- 
proved February  21,  1888,  authorizing  and 
requiring  the  board  of  supervisors  to  issue 
$200,000  of  bonds  of  such  county,  and  to  ex- 
change the  same  in  lots  of  $50,000  each  for  an 
equal  number  of  the  bonds  of  the  Arizona 
Inarrow  Gauge  Railroad  Company,  secured  by 
a  mortgage  ^pon  its  road.  Assuming  [56 
that  the  lK>nds  were  issued  in  conformitv  with 
this  act,  the  act  itself  is  claimed  to  be  in  con- 
flict with  certain  acts  of  Congress  upon  the  sub- 
ject of  the  organization  of  territories. 

By  Revised  Statutes,  section  1889,  of  a  chap- 
ter containing  a  provision  common  to  all  the 
territories,  "  the  legislative  assemblies  of  the 
several  territories  shall  not  grant  private  char- 
ters or  especial  privileges,  but  they  may,  by 
general  incorporation  acts,  permit  persons  to 
associate  themselves  together  as  boaies  corpo- 
rate for  mining,  manufacturing,  and  other  in- 
dustrial pursuits,  or  the  construction  or  o()e- 
ration  of  railroads,  wagop  roads,  irrigating 
ditches  and  the  colonization  and  improvement 
of  lands  in  connection  therewith,  or  for  col- 
leges, seminaries,  churches,  libraries,  or  any 
bcnevo1ent,cbaritabl6,or  scientific  association.^' 

In  1 878  this  section  was  amended  by  an  ex- 
planatory Act  (20  Stat,  at  L.  101)  to  the  effect 
that  the  restrictions  contained  in  section  1889 
"shall  not  be  construed  as  prohibiting  the 
legislative  assemblies  .  .  .  from  creating 
towns,  cities,  or  other  municipal  corporations, 
and  providing  for  the  government  of  the  same, 
and  conferring  upon  them  the  corporate  pow- 
ers and  privileges,  neces^jary  to  their  local  ad- 
ministration, by  either  general  or  special  acts." 
Following  this  there  is  a  paragraph  validating 
acts  theretofore  passed  creating  .municipal  cor- 
porations, and  providing  further:  "  That  noth- 
ing herein  shall  have  the  effect  to  create  any 
private  right,  except  that  of  holding  and  exe- 
cuting municipal  offices,  or  to  divest  any  such 
right,  or  to  make  valid  or  invalid  any  contract 
or  obligation  heretofore  made  by  or  on  behalf 
of  any  such  town,  city,  or  other  municipal 
corporation,  or  to  authorize  any  such  corpora" 
tion  to  incur  hereafter  any  debt  or  obligation 
other  than  sucli  as  shall  be  necessary  to  the  ad' 
ministration  of  its  internal  affairs.*' 

In  the  face  of  these  restrictions  upon  its 
power,  the  legislature  of  Arizona,  on  Febf  uarv 
21,  1883,  passed  the  act  in  question,  making  it 
the  duty  of  the  board  of  supervisors  to  issue 
$200,000  of  county  bonds,  and  to  deliver  the 
same  to  the  railroad  company  in  exchange  for 
corresponding  bonds  *of  such  companv.  [57 
Now,  unless  a  debt  thus  incurred  in  aid  of  the 
construction  of  a  railroad  can  be  said  to  be  an 
obligation  "necessary  to  the  administration  of 
the  internal  affairs"  of  Pima  county,  it  must 
necessarily  follow,  irrespective  of  every  other 
consideration,  that  the  legislature  exceeded  its 
powers  in  authorizing  and  requiring  the  county 
to  issue  its  bonds  in  exchange  for  those  of  the 
raikfoa'i  company  in  question,  and  that  the 
bonds  are  >oli 


Greelet  t.  Lows. 
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TV  raesdon  is  too  clear  for  extended  argu- 
■eoL  By  the  *'  iotema]  affairs  "  of  a  munici- 
ptl  corpora tioD,  in  the  admiDistration  of  which 
the  kgklature  could  aloDe  authorize  it  to  incur 
a  debe»  was  undoubtedly  intended  such  busi- 
■es  aa  muoidpalities  of  like  character  are 
waalljT  requirea  to  engage  in  to  fulfill  their 
proper  fuuctiona,  and  to  effectuate  the  objects 
of  their  charters.  In  the  case  of  counties  these 
sre  ordinarily  to  provide  a  court-house  for  the 
administration  of  justice;  a  jail  for  the  confine- 
■ent  of  prisoners;  a  poor-house  for  the  suste- 
aaooe  of  paupers  (where  by  local  law  they  are 
made  chargeable  upon  the  county);  offices  for 
the  Tarioos  officials  of  the  county;  and,  under 
certain  circumstances,  highways  and  bridges 
for  the  accommodation  of  the  public.  It  could 
nerer  hare  been  contemplated,  however,  that 
this  power  would  be  used  to  incur  obligations 
In  favor  of  a  railroad  operated  by  a  private 
corporation  for  private  gain,  though  also  sub- 
serving a  public  purpose.  The  record  before 
OS  does  not  show  whether  this  railroad  was 
dcsigDed  to  extend  beyond  the  limits  of  the 
county;  but  if  the  county  had  power  to  issue 
ita  bonds  in  aid  of  railroads  at  all,  there  is 
nothing  to  indicate  that  such  power  was  re- 
stricted to  such  roads  as  were  wholly  within 
the  county,  and  if  this  act  were  a  valid  exer- 
OM  of  the  authority  of  the  legislature,  the 
credit  of  the  county  might  be  indefinitely 
pledged  for  the  construction  of  railways  ex- 
tending far  beyond  the  county  limits,  and,  in- 
deed, for  carrying  out  any  such  schemes  of 
pobtic  improvement  as  the  legislature  could 
be  persuaded  to  authorize.  Clearly  such  debts 
would  not  be  incurred  in  the  administration  of 
tbe  internal  affairs  of  the  county. 

The  argument  of  counsel  on  t)oth  sides  was 
ft8]large]y  directed^  the  question  whether  the 
temtorkLl  act  of  1883.  under  which  these  bonds 
were  issued,  conferred  an  '*  especial  privilege" 
opon  the  railroad  company,  within  the  mean-, 
ing  of  Revised  Statutes,  section  1889,  inhibit-' 
iag  "  private  charters  and  especial  privileges," 
tM  also  to  the  further  question  whether  bonds 
inoed  under  a  mandatory  or  compulsory  stat-  ^ 
me  are  valid.  But  in  the  view  we  have  taken 
of  tbe  case  it  is  unnecessary  to  express  an  opin- 
ion upon  these  points. 

We  are  compelled  to  hold  that  the  bonds  in 
qnestion  create  no  obligation  against  the  couQty 
whldi  a  court  of  law  can  enforce. 

Tki  judgment  of  the  court  below  is,  tTierefore, 
M^meeL  ^_^^^ 

MARY  P.  GREELEY,  Executrix  of  Gbobgb 
P.  Okeklst,  Deceased,  Appt, 

V.        

RICHARD  H.  LOWE  bt  al. 

(See  8.  C.  Beporter*B  ed.  5fr-70.) 

Ditlriet  in  which  suit  may  he  hroughir— juris- 
diction of  FedercA  eourts—appecU, 

L  Under  tiie  Act  of  Angrust  18, 1888  (26  Srat  at  L. 


488),  requtrinflr.  In  actions  between  oitlzeiis  of  dlf« 
f ereot  states,  suits  to  he  brought  only  in  the  dls- 
triot  of  the  resideooe  of  either  the  plaintiff  or  the 
defendant,  it  is  admissible  to  bring  a  suit  for  par- 
tition io  a  district  in  which  only  a  part  of  such 
defendants  reside. 

2.  Where  the  laws  of  a  partlcoJar  state  give  a 
remedy  In  equity,  as,  for  instance,  a  bill  by  a 
party  in  or  out  of  possession,  to  quiet  title  to 
lands,  such  remedy  will  be  enforoed  in  the  Fed- 
eral courts,  if  It  does  not  infringe  upon  the  con- 
stitutional rights  of  the  parties  to  a  trial  by  Jury. 

8.  Where  a  case  is  appealed  under  section  5  of  tbe 
Act  of  March  8, 1881,  upon  a  question  of  jurisdic- 
tion, no  other  question  can  be  properly  consid- 
ered in  this  court. 

[No.  617.] 

Submitted  April  SO,  1894,    Decided  Oct.  £9, 

1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern 
District  of  Florida,  dismissing  a  suit  in  equity 
for  the  partition  of  real  estate  brought  b^ 
George  P.  Greeley  and  Mary  P.  Greeley,  his 
wife,  plaintiffs,  for  the  former  of  whom  Mary 
P.  Greeley  was  afterwards  substituted  as  exe- 
cutrix, against  Richard  H.  Lowe  et  al.  Be- 
f)ersed  and  case  remanded  for  further  proceed- 
ings. 


Statement  by  Mr.  Justice  Brown: 
This  was  a  bill  in  equity  for  tbe  partition  of 
real  estate  originally  filed  by  George  P.  Gree- 
ley and  wife,  who  were  alleged  to  he  citizens 
of  New  Hampshire,  against  180  defendants, 
most  of  whom  were  citizens  of  Florida.  Of 
the  remaining  defendants  some  were  citizens  of 
Georgia,  others  of  Illinois,  South  Carolina, 
Alabama,  Texas,  North  Carolina,  New  York,, 
New  Jersey.  Mississippi,  and  one  Eliza  B» 
Anderson,  of  the  city  of  Washington  and  Dis- 
trict of  Columbia. 

The  bill  averred  tbe  plaintiff,  G^rge  P. 
Greeley,  to  be  seized  as  tenant  in  common,  in 
fee  simple,  and  in  actual  possession  of  10,016 
acres  of  land  in  the  Northern  District  of  Flor- 
ida, of  the  value  of  $10,000,  exclusive  of  in- 
terest and  costs,  etc. ;  that  one  John  T.  Lowe 
and  Susan,  his  wife,  were  originally  seized  of 
the  said  premises  by  grant  from  the  Spanish 
government  in  1816,  as  a  mill  right,  Lowe  be- 
in^  then  married,  and  his  wife  Susan  beinfi; 
seized  by  ganancial  right  of  an  undivided  half 
of  said  premises  under  the  laws  of  Spain,  which 
declared  that  real  estate  acquired  by  either  the 
husband  or  wife  during  coverture  by  purchase, 
gift,  or  gain  becomes  and  remains  community 
propert)r,  and  that  they  were  seized  thereof  aa 
tenants  in  common;  that  Lowe  died  in  1824, 
and  the  grant  was  subsequently  confirmed  by 
the  Supreme  Court  of  the  United  States  in  1842 
( United  States  v.  Low,  41  U.  S.  16  Pet.  162  [10: 
928]),  that  tbe  ganancial  right  and  title  of  said 
Susan  Lowe  has  never  been  alienated,  relin- 
quished, or  annulled,  and  has  been  dulv  pro- 
tected and  tniaranteed  bv  the  treaty  of  1J^19 


KirnL—As  to  JuriadietUm  of  United  Statu  eircuU 
tmrt  dependkng  on  varties  andreaidenee,  see  note  to 
iBory  V.  Greenouirh,  1:  (MO. 

Am  to  colorable  conveyances  to  enable  suU  to  he 
ArnMoM;  motive  of  transfer;  when  no  dbjection; 
eompons:  retOenee  of  assignor,  tee  note  to  M^Bon- 
■M  T.  SmaUej,  7:  287. 

lU  u.  s. 


AM  to  cmwunt  necetsa/ru  to  give  jurvsaMium  in  oir« 
euU  court  eases  prior  to  Act  of  1876;  amount  neces- 
sary since  Act  of  1876;  amowut  in  dispuU,  see  note  to 
Sohunk  V.  MoUne,  M.  *  &  do.  87:  26& 
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between  the  IJDited  States  and  Spain;  that 
Lowe  attempted  to  convey  to  one  Clark  the 
southern  half  of  this  grant,  but  his  wife,  then 
living,  did  not  join,  and  the  half  of  the  south 
half  only  was  conveyed;  that  Clark  con  veiled 
to  Duncan  L.  Clinch,  who  died  testate,  leaving 
SO]  his*ezecutor  power  to  sell  said  lands;  that 
Susan  Lowe  survived  her  husband,  but  both 
died  intestate,  and  their  estates  had  long  been 
settled.  That  the  north  half  of  said  grant  and 
half  of  the  south  half  descended  to  their  chil- 
dren, nine  in  number. 

The  genealogy  and  shares  of  the  heirs  and 
their  grantees  are  stated  at  great  length  in  the 
bill,  dl  the  claims  of  the  various  members  be- 
ing set  up  and  defined,  and  the  invalidity  of 
certain  deeds  attached  as  exhibits  being  averred 
and  pointed  out.  The  bill  contained  a  general 
averment  that  no  other  person  except  such  as 
were  made  parties  had  any  interest  in  or  title 
to  the  premises;  that  by  reason  of  the  lapse  of 
time,  the  disturbed  condition  of  the  country, 
etc.,  it  has  been  almost  impossible  to  trace  the 
lineage  of  the  several  families,  and  to  find  the 
actual  parties  in  interest. 

The  bill  praved  that  the  different  deeds  at- 
tached as  exhibits  might  be  construed,  and  the 
interest,  if  any  conveyed,  ascertained  or  the 
deeds  canceled;  that  all  persons  having  any 
claims  or  liens  upon  the  lands  might  be  brought 
in  and  required  to  prove  their  claims,  or  have 
the  same  held  null  and  void;  that  partition  of 
the  lands  be  made,  if  possible  and  equitable, 
and  if  not,  that  they  might  be  sold  and  the 
proceeds  distributed;  that  plaintiff  recover  his 
advances  for  taxes  and  expenses,  including 
costs  and  counsel  fees;  that  a  master  be  ap- 
pointed to  stale  the  shares,  advances,  and  fees; 
and  that  commissioners  be  appointed  to  make 
partition  or  sale,  etc. 

Isaac  A.  Stewart,  one  of  the  defendants  resi- 
dent in  Florida,  iSled  a  plea  to  the  lurisdiction* 
setting  up,  among  other  things,  that  the  suit 
was  not  brought  in  the  district  of  the  residence 
of  either  the  plaintiffs  or  defendants;  that  the 
controversy  was  not  between  citizens  of  differ- 
ent states:  that  certain  defendants  had  interests 
adverse  to  other  defendants;  that  Eliza  B.  An- 
derson, one  of  the  defendants,  was  a  resident 
and  citizen  of  the  District  of  Columbia;  that 
her  claim  was  adverse  to  bis  (Stewart's);  that 
Greeley's  wife  was  improperly  joined,  was  not 
the  cotenant,  and  could  not  maintain  a  suit; 
that  the  wives  of  several  of  the  defendants  were 
CI]  improperly  joined,  *in  that  they  possessed 
DO  legal  interest  in  the  property;  and  that  others 
who  were  necessary  parties  were  not  joined  as 
defendants.  Thereupon  plaintfff  moved  for 
leave  to  amend  his  bill  by  inserting  after  the 
name  of  £liza  Anderson  the  words  **citizen  of 
South  Carolina,  now  resident  in  Washington, 
D.  C,"  and  also  to  add  other  defendants.  The 
court  granted  the  motion  to  amend,  and  the 
cause  came  on  to  be  heard  on  the  plea  to  the 
lurisdiction.  The  court  made  a  final  decree, 
holding  that,  while  it  was  true  that  the  com- 
plainants were  citizens  of  New  Hampshire  and 
resident  there,  and  some  of  the  defendants  were 
citizens  of  Florida,  in  the  district  in  which  the 
land  lies,  yet  because  there  were  other  defend- 
ants citizens  of  New  York  and  also  of  other 
states  than  the  state  in  which  the  complainants 
reside  and  have  citizenship,  and  also  citizens 
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of  other  Federal  districte  than  that  where  the 
land  is  situate,  and  where  certain  defendants 
reside,  it  was  decreed  that  "this  court  has  not 
jurisdiction  over  all  the  defendants  to  this  ac- 
tion, because  they  are  not  all  residents  aod  citi- 
zens of  the  district  in  which  the  land  sought  to 
be  partitioned  lies,  and  are  not  all  found  in 
said  district  at  the  time  of  the  service  of  the 
process." 

On  May  6, 1892,  plaintiffs  filed  a  petition  for 
rehearing,  and  on  June  18  amended  their  bill 
by  striking  out  the  name  of  Eliza  B.  Ander^n 
as  defendant.  While  no  formal  decree  subse- 
quent to  the  rehearing  appears  to  have  been 
entered,  by  an  endorsement  made  upon  the  bill 
of  June  15,  it  would  appear  tbat  the  bill  was 
finally  dismissed  upon  that  date.  From  this 
decree  an  appeal  was  taken  to  this  court,  and 
the  question  of  jurisdiction  as  above  stated  was 
certified  to  this  court  for  decision,  pursuant  to 
section  5  of  the  Court  of  Appeals  Act 

Messrs,  James  R.  Challen  and  Geo.  A* 

_,  for  appellants: 

The  wives  of  the  respective  co  tenantu  are 
proper  or  necessary  parties  in  an  action  for  par- 
tition when  the  allegations  of  the  bill  and  the 
prayer  ask  for  a  sale  of  all  the  property,  aod 
the  number  of  the  parties  and  condition  of  the 
property  is  such  that  three  fourths  of  it  ODuat 
be  sold. 

lUpiie  v.  Gilborn,  8  How.  Pr.  456;  WOkifi- 
son  V.  Parish,  8  Paige,  653. 

Where  the  contrary  is  held  it  is  owin^  to 
statutes. 

McArihur  v.  Franklin,  15  Ohio  St,  485; 
Gordon  v.  SUrling,  13  How.  Pr.  405:  CurUM 
V.  Snfod,  12  Gratt.  264;  AlUn  v.  Libbey,  140 
Mass.  82;  Oreiner  v.  EUin,  32  Mich.  17:  I^m 
V.  Lindell  22  Mo.  202,  64  Am.  Dec.  262, 

The  court  may,  upon  the  hearinp^,  if  it  ab&U 
so  think  fit,  order  such  persons  to  be  taade 
parties. 

Goodman  v.  Ntblack,  102  U.  S.  562  (26:  2S2X 

If  the  executor  is  personally  qualified  by 
his  citizenship  to  bring  suit  in  this  FedenU 
court,  or  to  be  sued,  the  juiisdiction  is  not  de- 
feated by  the  fact  that  the  party,  whom  be 
represents  may  be  disqualified. 

Chappedelaine  v.  Deehcnaux,  8  U.  8.  4 
Cranch,  807  (2: 629^:  OAorn  v.  Bank  cf  United 
States,  22  U.  8.  9  Wheat.  738  (6:  204);  Childrtmm 
V.  Emory,  21  U.  8.  8  Wheat.  669  5:  711). 

And  as  to  the  plea  of  another  action  pending 
between  the  same  parlies,  for  the  same  cause 
of  action  if  that  plea  were  held  sutficieni  in 
law,  the  complainant  would  deny  the  truth  of 
it;  but  even  if  true,  the  action  being  in  the 
same  court  could  be  consolidated. 

Emma  Silver  Min,  Co.  <  Limited)  v.  Emm4B 
Silrer  Min,  Co.  o/N.  T,  1  Fed.  Rep.  89:  Foster 
V.  Vassall,  8  Atk.  590;  Wabash,  St  L,  <it  P,  & 
Go,  V.  O^rai  Trust  Co,  of  Jif,T,2S  Fed.  Repc 
518. 

Suit  in  state  court  no  bar  In  Federal  court 
though  same  parties  and  same  cause  of  aciioa. 

Stanton  v.  Embret/,  93  U.  8.  548  <23:  98;^- 
Gordon  v.  Gilfoil,  99  U.  8.  168  (25:  8^>; 
Washburn  db  M.  Mfg,  Co,  v.  Sevtt,  22  Fed. 
Hep.  710:  Mutual  L.  Ins,  Co,y,  Harris.  96  U, 
S.  588  (24:  787);  Memphis  v.  Dean,  75  U.  8.  S 
Wall.  64  (19:  326);  Thome  v.  Tou>anda  Tarn- 
niny  Co.  15  Fed«  Rep.  289;  Radford  v.  FoUom^ 
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H  Fed.  Rep.  97:  Sharon  v.  Bill,  22  Fed.  Rep. 
«:  Coe  ▼.  Aiken,  50  Fed.  Hep.  640. 

If  there  are  parties  whose  interests  are  sever- 
able, and  a  decree  without  prejudice  to  their 
rights  can  be  made,  the  jurisdiction  of  the 
eoun  should  be  retained  and  the  suit  dismissed 
at  to  tbem. 

^m  V.  rA>ekhart,  84  U.  8.  17  Wall.  570(21: 
«7.:  Brtedlare  ▼.  Nieolet,  82  U.  8.  7  Pet.  431 
(^:  -I^K  VatUer  v.  Hinde,  82  U.  8.  7  Pet.  252 
<8:  875). 

Coder  Rer.  Stat  section  738,  in  suits  where 
the  object  is  to  subject  property  within  the 
disirict.  a  nonresident  defendant  whether  sole 
defendant  or  one  of  several,  may  be.  brought 
ioto  court  by  service  anywhere,  or  by  publica- 
tioo.  Tbis  Act  is  a  remedial  statute,  and 
aboald  be  liberally  construed. 

McBurnty  v.  Caraon,  99  U.  8.  567  (25:  878): 
Loofkit  V.  Sew  York  it  G.  G.  (7.  Co.  83  Fed. 
Rep  353;  St.  Louis,  V.  <fe  T.  B.  R,  Co.  v. 
Tern  Battle  A  L  R.  Co.  83  Fed.  Rep.  385; 
WiUon  V.  Wegtem  U.  TeUg,  Co,  84  Fed.  Rep. 
561;  Ober  v.  OaOagher,  93  U.  8.  199  (23:  »29'; 
Me^er  v.  Delaware  /?.  Const.  Co.  100  U.  8.  457 
(25:  593);  Goodman  v.  NiUack,  102  U.  8.  562 
<2«:  282);  Ames  v.  Bolderbaum,  43  Fed.  Rep. 
«1;  OarpenUfY,  TalboU,  33  Fed.  Rep.  537; 
Jewttt  V.  Bradford  Sdd.  Bank  dtT,  Co,45  Fed. 
Rep.  801 :  MeSee  v.  Marietta  &  N.  G.  R.  Co.  48 
Fed.  Rep.  248;  Barney  v.  Latham,  103  U.  25. 
205(26:  514). 

If  the  object  of  the  suit  be  single,  different 
persons  have  separate  interests  in  distinct  ques- 
tioDS  which  arise  out  of  that  single  object, 
soch  diflferrDt  peisons  must  be  brought  before 
the  court,  in  order,  that  the  suit  may  conclude 
the  whole  subject. 

Lekigh  Zinc  dk  1.  Co.  t.  New  Jersey  Zinc  db  I. 
Co.  43  Fed.  Rep.  548;  Tate  v.  Norton,  94  U.  8. 
749.  24  L.  ed.  223;  Pat/ne  v.  Book,  74  U.  8. 
7  Wall.  425.  19  L.  ed.  260;  Tate  v.  Barney, 
2  Atk.  3C3;  Briukerhoffy.  Brown,  6  Johns. 
Ch.  157. 

If  the  question  before  the  court  is  one  of  title, 
it  must  be  iried  where  the  land  lies,  if  it  is  one 
of  fraud,  trust,  or  contract,  it  follows  the  per- 


Arndt  v.  Griggs.  134  U.  8.  816  (83:  918); 
Iforris  ▼.  Graham,  51  Fed.  Rep.  53;  Boswetl 
T.  Otis,  50  U.  8.  9  How.  386  (18:164);i7w«w^ 
T.  Karo  Valley  R  <fe  Imp.  Co.  180  U.  8.  559  (82: 
1045);  Mellen  v.  Moline  Malleable  Iron  Works, 
131  C.  8.  852  (33: 178). 

An  action  for  partition  being  a  proceeding  tn 
rem,  must  be  brought  in  the  district  or  county 
where  the  land  lies. 

17  Am.  &  Eng.  Enc.  Law  707a;  Johnnon 
T.  Kimbro,  3  Head,  557. 75  Am.  Dec.  781;  Pm- 
moyer  v.  Aef,  95  U.  8.  714,  746  (24:  565,  577). 

A  foreign  court  may  order  and  decree  a  deed, 
hot  cannot  give  possession — it  could  not.  there- 
fore, make  partition. 

MuUer  t.  Dows,  94  U.  8.  444  (24:  207);  Mas- 
me  V.  Watts,  10  U.  8.  6  Cranch,  148  (3: 181). 

8uita  to  marshal  liens  and  claims,  are  in  rem, 
local,  and  lie  only  in  the  district  where  the 
property  is. 

Massie  v.  Watts^  supra. 

Partiuon  may  be  ordered  if  plaintiff  is  seised, 
whether  the  land  is  claimed  adversely  to  him 
Of  not. 

Ormand  t.  Martin,  87  Ala.  598;  Griffln  t. 

U.S. 


Griffin,  83  Qa.  107;  Breit  v.  Teaton,  101  IIU 
242,  119  III  298;  Gage  v.  Reid,  104  111.  509; 
Luntz  V.  Greve,  102  Ind.  178. 

Federal  courts  make  partition  when  the 
complaiuant  is  not  a  resident  of  the  district  in 
which  the  land  lies;  when  the  defendants  are 
not  all  residents  of  the  state  where  the  suit  is 
brought. 

Lom  V.  Phillips.  21  Ohio  8t.  657;  Simmons 
V.  Raynard,  80  Fed.  Rep.  532. 

Messrs.  !•  A.  Stewart*  E.  K.  Foster,  A. 
G.  Bamlin,  and  E.  Bly,  for  appellees: 

The  court  did  not  err  in  dismissing  the  bill 
for  want  of  jurisdiction.  A  controversy  be- 
tween citizens  of  different  states,  when  they 
are  several  plaintiffs  or  defendants,  is  one  in 
which  each  plaintiff  is  competent  to  sue,  and 
each  defendant  liable  to  be  sued  at  the  place 
where  suit  is  brought.  There  is  no  difference 
in  this  respect  l^tween  cases  at  law  and 
equity. 

Smith  V.  Lyon,  138  U.  8.  815  (38:  635);  An- 
derson V.  Watt,  138  U.  8.  694  (34:  1078);  Sus- 
quehanna <fc  W.  V.  R.  dt  Coal  Co.  V.  Blatch- 
ford,  78  U.  8.  11  Wall.  172  (20:  179);  Karns  v. 
Atlantic  dk  0.  R.  Co.  10  Fed.  Rep.  309. 

Every  party  on  one  side  must  be  a  citizen  of 
a  different  state  from  every  party  on  the 
other. 

Hiake  V.  MeKim,  108  U.  8.  886  (26:  563). 

In  determining  between  whom  the  contro- 
versy exists  the  court  is  not  bound  by  the  title 
of  the  cause  or  the  form  of  the  pleadings,  but 
should  examine  the  record,  ascertain  the  mat- 
ter in  dispute,  and  arrange  the  parties  on  op- 
posite sides  according  to  the  facts,  no  matter 
what  their  technical  places  as  plaintiffs  or  de- 
fendants may  be.  This  is  true  of  all  classes 
of  cases  at  law  or  equity. 

Pacific  R.  Co.  V.  Ketchum,  101  U.  8.  289 
(25:  932):  Peninsular  Iron  Co.  v.  Stone,  121  U. 
8.  681  (30: 1020);  Bland  v.  Freeman,  29  Fed. 
Rep.  669. 

This  rule  is  applicable  to  original  suits,  as 
well  as  to  those  removed  from  state  courts. 

Padfie  R.  Co.  v.  Ketchum,  101  U.  8.  289 
25:932);  Meyer  y.  Delaware  R  Const.  Co.  100 

.  8.  457  (25:  593). 

United  States  circuit  courts  have  no  origi- 
nal jurisdiction  in  suits  between  citizens  of 
one  state,  and  citizens  of  the  same  and  of  an- 
other state,  either  in  law  or  equity.  The  stat- 
ute of  1887  "makes  no  provisions  for  the  case 
of  two  defendants  or  two  plaintiffs  who  are 
citizens  of  different  states." 

Smith  V.  Lyon,  183  U.  8.  815  (88:  635). 

In  a  partition  or  other  suit  if  it  appears  that 
many  of  the  defendants  are  from  the  same 
state,  with  conflicting  interests,  the  contro- 
versy is  between  citizens  of  the  same  state  and 
cannot  be  suf«tained. 

Covert  V.  Waldron,  38  Fed.  Rep.  811. 

United  8tates  courts  will  not  allow  their 
jurisdiction  to  bo  imposed  upon  by  being  im- 
properly invoked,  or  allow  parties  by  subter- 
fuge or  collusion  to  successfully  thrust  juris- 
diction upon  such  courts. 

Anderson  v.  Watt,  138  U.  8.  694  (84: 1078); 
Rich  V.  Bray,  87  Fed.  Rep.  279;  Bdrs  v.  Pres- 
ton. Ill  U.  8.  255.  28  L.  ed.  420;  Bland  v. 
Freeman.  29  Fed.  Rep.  669. 

The  bill  was  properly  dismissed  becautu; 
jurisdiction  depending  only  upon  difference  in 
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ferved  within  the  Jurisdiction  of  the  court. 
OhfT  V   QaUagher,  98  U.  8.  199  [28:  829]. 

But  to  obviate  any  objection  that  might  be 
raised  by  reason  of  the  non-Joinder  or  inability 
to  serve  absent  defendants,  it  was  provided  by 
the  Act  of  July  2«.  1889  (5  Stat,  at  L.  821) 
subsequently  carried  into  Revised  Statutes, 
section  7^7,  that  "when  there  are  several  de- 
feodauts  iu  anv  suit  at  law  or  in  equity,  and 
-one  or  more  of  them  are  neither  inhabitants  of 
uor  found  within  the  district  within  which  the 
«uit  is  brought,  and  did  not  voluntarily  appear, 
the  court  ma^  entertain  jurisdiction,  and  pro- 
-ceed  to  the  trial  and  adjudication  of  the  suit  be- 
70 1  *tween  the  parties  who  are  properlv  before 
It ;  but  the  judgment  or  decree  rendered  therein 
lihall  not  conclude  or  prejudice  other  parties 
not  regularly  served  with  process  nor  volun- 
tarily appearing  to  answer;  and  non-joinder  of 
pai lies  who  are  not  inhabitants  of  uor  found 
within  the  district  as  aforesaid,  shall  not  con- 
stitute matter  of  abatement  or  objection  to  the 
auit."  Construing  this  Act.  it  was  held  in 
ShieldM  V.  Barrow,  58  U.  8.  17  How.  180  [16: 
158),  that  it  did  not  enable  a  circuit  court  to 
make  a  decree  in  equity,  in  the  absence  of  an 
indispensable  party,  whose  rights  roust  neces- 
fiarily  be  affected  by  such  a  decree.  Says  Mr, 
Justice  Curtis  (p.  141  [161]):  "It  remains  true, 
notwithstanding  the  Act  of  Congress  and  the 
47th  Rule,  that  a  circuit  court  can  make  no 
^iecrec  affecting  the  rights  of  an  absent  person, 
and  can  make  no  decree  between  the  parties 
before  it,  which  so  far  involves  or  depends 
upon  the  rights  of  an  absent  person,  that  com- 
plete and  final  justice  cannot  be  done  between 
the  parties  to  the  suit  without  affecting  those 
xigbts."  This  ruling  was  applied  in  Barney  v. 
Jbaltimore,  78  U.  8.  6  Wall.  280  [18:  825],  to  a 
bill  for  partition  filed  by  Barney,  a  citizen  of 
Delaware,  in  the  circuit  court  of  Maryland, 
a^iinst  the  city  of  Baltimore  and  several  indi- 
viduals, citizens  of  Maryland,  and  certain 
other  citizens  of  the  District  of  Columbia. 
These  latter  had  made  a  conveyance  to  one 
Proud,  a  citizen  of  Maryland,  for  the  special 
purpose  of  conferring  jurisdiction  on  the  Fed- 
€ral  court,  such  conveyance  being  made  with- 
out consideration,  and  with  an  agreement  that 
the  grantee  would  reconvey  on  request.  It 
was  held  that  the  court  of  chancery  could  not 
render  a  decree  without  having  iJefore  it  the 
citizens  of  the  District  of  Columbia,  and  that 
their  conveyance  to  Proud,  being  merely  col- 
lusive, conferred  no  Jurisdiction  upon  the 
court. 

The  law  remained  in  this  condition  until 
June  1,  1872,  when  Congress,  apparently  to 
remove  the  difficulty  siiggcsted  by  these  oases, 
passed  an  Act  (17  Stat,  at  L.  196,  §  18)  subse- 
quently incorporated  into  the  Revised  Statutes 
as  section  788.  providing  that  "when  any  de- 
fendant in  a  suit  in  equity  to  enforce  any  legal 
or  eouitable  lien  or  claim  against  real  or  per 
«onaI  propertv  within  the  district  where  the 
suit  is  brought,  is  not  an  in  habitant  of  nor 
7  l]found  within  the  said  *district,and  does  not 
voluntarily  appear  thereto,  it  shall  be  lawful 
for  the  court  to  make  an  order  directing  such 
absent  defendant  to  appear,  plead,  answer  or 
demur  to  the  complainant's  bill,  at  a  certain 
day  therein  to  be  designated."  etc.  And  then 
followB  the  provision  in  section  789,  that  "vx- 
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cept  in  the  cases  provided  in  the  next  throe 
sections,  .  .  .  and  the  cases  provided  by  the 
preceding  section  (§  788)  no  civil  suit  shall  be 
brought  in  any  other  district  than  that  of 
which  the  defendant  is  an  inhabitant,"  etc. 
The  "next  three  sections"  are  ^  740,  in  which 
special  provision  is  made  for  states  containing 
more  thon  one  district,  requiring  the  defend- 
ant, if  a  single  one,  to  be  sued  in  the  district 
where  he  resides,  but  if  there  are  defendants  in 
different  districts,  suit  may  be  brought  in 
either,  and  a  duplicate  writ  issued  against 
residents  of  the  other  districts:  §  741,  wherein 
provision  is  made  for  suits  of  a  loral  nature 
where  the  defendant  resides  in  a  different  dis- 
trict in  the  same  state  from  that  in  which  the 
suit  is  brought,  permitting  process  to  l)e  served 
in  the  district  where  he  resides;  and  t;  742, 

f)roviding  that  in  any  suit  of  a  locul  nature  at 
aw  or  in  equitv.  where  the  land  or  other 
subject-matter  of  a  fixed  character  lies  partly 
in  one  district  and  partly  in  another,  within 
the  same  state,  it  may  be  brought  in  the  cir- 
circuit  or  district  court  of  either  district,  etc. 
These  sections— 740,  741,  and  742— are  the 
"next  three  sections"  mentioned  in  section  789 
as  exceptions  to  the  general  rule  that  no  civil 
suit  shall  be  brought  airainst  an  inhabitant  in 
any  other  district  than  liis  own. 

But,  bv  the  Act  of  March  8,  1875,  p  t  (18 
Stat,  at  L.  472)  a  slight  chantre  was  made  iu 
the  previous  pbraseology  to  the  effect  that  "no 
civil  suit  shall  be  brought  before  either  of  said 
courts  against  any  person  by  any  original  pro- 
cess or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which 
be  shall  be  found  at  the  time  of  serving  such 
process  or  commencing  such  proceedings,  ex- 
cept as  hereinafter  prodded."  This  exception 
is  contained  in  section  8  of  the  same  Act.which 
deals  with  the  class  of  cases  mentioned  in  Re- 
vised Statutes,  ^  788  and  provides  for  publica- 
tion "in  any  suit  .  .  .  to  enforce  any  legal 
or  equitable  lien  upon  or  claim  to,  or  to  remove 
any  incumbrance  or  lien  or  cloud  u  pon  ^the[7  2 
title  to  real  or  personal  property  within  the  dis- 
trict where  such  suit  is  brought;"  with  a  further 
proviso  that  "said  adjudication  shnll,  as  re- 
gards such  absent  defendant  or  defendants 
without  appearance,  affect  only  the  property 
which  shall  have  been  the  subject  of  the  suit 
and  under  the  jurisdiction  of  the  court  therein, 
within  such  district."  As  no  exception  was 
made  in  that  Act  of  the  caries  provided  for  by 
sections  740,  741,  and  742.  it  is  at  least  open  to 
some  doubt  as  to  whether  suits  will  lie  against 
non-resident  defendants  under  tUnne  sections. 
So,  too,  in  the  Act  of  August  2,  t8aS,  tS  5.  there 
was  an  express  reservation  of  any  Jurisdiction 
or  right  mentioned  in  section  8  of  the  Act  of 
Congress  of  which  this  Act  was  an  amendment, 
(that  is,  the  Act  of  March  8,  1875)  which,  as 
above  stated,  is  the  section  prrmininsr  suits  to 
enforce  any  legal  or  equitable  lien  upon,  or 
claim  to  real  estate  to  be  broui^ht  in  the  dis- 
trict where  the  property  lies,  and  defendants, 
nan  residents  of  such  district,  to  be  brought 
in  by  publication  or  personal  service  made  in 
their  own  districts.  It  is  entirely  true  thai 
section  8  of  the  Act  of  1875,  authn«izing  pub- 
lication, does  not  enl  irge  the  jurisdiction  of 
the  circuit  court.  It  does  not  piirpftrt  to  do  so. 
Jurisdiction  was  conferred  by  the  first  section 
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<yf  the  Act  of  1888  of  "all  suiU  of  a  civil  Da- 
ture"  exceeding  two  tbousand  dollars  in 
amount,  "in  which  there  shall  be  a  controversy 
between  citizens  of  diiTereut  states/'  and  this 
implies  that  no  defendant  shall  be  a  citizen  of 
tbu  same  slate  with  the  plaintiff,  but  otherwise 
there  is  no  limitation  upon  such  jurisdiction. 
bectioD  8  of  the  Act  of  1875,  saved  by  section 
-6  of  the  Act  of  1888,  does,  however,  confer  a 
pri?ilege  upon  the  plaintiff  of  joiniog  in  local 
actions  defendants  who  are  non-residents  of  the 
district  in  which  the  action  is  brought,  and 
calling  them  in  by  publication,  thus  creating 
an  exception  to  the  clause  of  section  1,  that  no 
<ivil  suit  shall  be  brought  in  any  other  dis- 
trict than  that  of  which  defendant  is  an  in- 
habitant. Hence,  it  appears  that  the  case  of 
SiHith  v.  Lyon,  138  U.  8.  816  [33:  fi86]  really 
has  no  bearing,  as  that  case  involved  onl^  the 
rights  of  parties  to  personal  actions  residing 
in  different  districts  to  sue  and  be  sued,  and 
wts  entirel;^  unaffected  by  the  Act  of  1888.  sec- 
lion  5,  which  deals  with  drfendanii  only  in 
7S\  local  actions,  and  expressly  reserves  ♦Jur- 
isdiction, if  the  suit  be  one  to  enforce  a  lien  or 
claim  upon  real  estate  or  personal  property. 
The  precise  question  here  involved  has  never 
been  passed  upon  by  this  court,  but  in  the  only 
cases  in  the  circuit  courts  to  which  our  atten- 
tion has  been  called,  the  jurisdiction  was  up- 
held. Americfin  F.  L,  A.  Co.  v.  Benann,  83 
Fed.  Rep.  456;  Carpenter  v.  Talbot,  83  Fed. 
Kep.  537;  Anus  ▼.  Holfierbaum,  42  Fed.  Rep. 
941:  MeBee  t.  Ma  ictta  d  N.  O.  R  Co,  48 
Fed.  Rep.  2t3;  Wheelwright  r.  8t.  Louie,  H,  0. 
^0,  C.  db  IVantp.  Co,  50  Fed.  Rep.  709. 

In  line  with  these  cases,  and  almost  directly 
in  point  here,  is  the  decision  of  this  court  in 
Goodman  v.  Niblaek,  103  U.  8.  656  [26:  3291 
io  which  It  was  held  that  where  a  Dill  was 
filed  to  enforce  a  claim  or  Hen  upon  a  specific 
fuDd  within  reach  of  the  court,  and  such  of 
the  defendants  as  were  neither  inhabitants  of, 
nor  found  within  the  district  did  not  volun- 
tarilv  appf'ar,  the  circuit  court  bad  the  power 
to  adjudicate  upon  their  right  to,  or  interest  in, 
the  fund,  if  ibev  be  notified  of  the  pendency  of 
the  suit  by  service  or  publication  in  the  mode 
prescribed  by  Rev.  Stat  §  738.  This  is  a  dis 
tinct  adjudication  that  defendants,  who  arc 
neither  inhabitants  of,  nor  found  within  the 
district,  may  be  cited  by  publication  to  appear, 
and  if  this  xw  so,  it  is  ditlicult  to  see  how  the 
omission  of  the  wonls  "found  within  the  dis- 
trict" in  the  Act  of  1888,  makes  any  difference 
vbalever  with  regard  to  the  right  to  call  ab- 
sent defendants  in  by  publication.  The  Act 
of  1876  gave  the  right  to  sue  defendant^ 
wherever  they  were /ot/ /id.  The  Act  of  188«i 
rpqniret  that  they  shall  be  inhabitants  of  the 
dtttrlct.  But  in*  both  cares  an  exception  is 
created  in  local  actions,  wherein  any  defend- 
ant interefied  in  the  re$  may  be  cited  to  appear 
and  answer,  provided  he  be  not  a  citizen  of 
the  same  state  with  the  plaintiff.  So,  too,  in 
MHUn  V.  Molii»e  Mafieable  Iron  Work*,  181  U. 
8.  352  [83:  175]  a  suit  instituted  by  a  creditor 
to  let  aside  a  convex  ance  of  the  real  estate  and 
a  mortgage  upon  the  pergonal  property  of  bis 
debtor  maile  to  secure  certain  preferred  cred- 
iton,  was  held  to  be  a  suit  brought  to  remove 
aa  loeombrance  or  lien  or  cloud  upon  the 
peoperty  within  the  meaning  of  section  8  cf 


the  Act  of  1876.  and  that  the  circuit  *oourt  [74 
was  authorized  to  su m  mon  an  a  b^nt  defendant, 
and  to  exercise  jurisdiction  over  bis  rights  in 
the  property  in  suit  within  the  jurisdiciion  of 
the  court. 

Indeed,  any  other  construction  of  this  Act 
would  practically  nuUify  section  8  of  the  Act 
of  lb75,  permittiD^  the  publication  of  absent 
defendants,  since  the  entire  object  of  the  sec- 
tion is  to  call  in  defendants  who  cannot  be 
served  within  the  district,  by  rea^ton  of  their 
absence  or  non-residence. 

It  follows,  then,  that  if  this  be  a  suit  covered 
by  section  8  of  the  Act  of  1875,  the  circuit 
court  of  the  district  wherein  the  land  iu  dispute 
lies  may  properly  assume  jurisdiction.  We 
think  that  it  is  such  a  suit.  The  bill  in  ques- 
tion is  one  for  the  partition  of  land,  wherein 
plaintiff  avers  that  he  is  seized  as  tenant  in 
common  of  an  estate  in  fee  simple,  and  is  in 
actual  possession  of  the  land  described,  and 
after  setting  forth  the  interests  of  the  other  ten- 
ants in  common,  and  alleging  that  no  remedy 
at  law  exists  to  enable  him  to  obtain  his  share 
of  said  lands  in  kind,  or  of  the  proceeds  if  sold, 
and  that  he  is  wholly  without  remedy  except 
in  chancery,  prays  for  the  partition  of  the  land, 
and  the  segregation  of  his  own  share  from  that 
of  the  others,  and  incideotall^  that  certain 
deeds  may  be  construed  and,  if  invalid,  may  be 
canceled,  and  that  he  may  lecover  his  nd* 
vances  for  taxes  and  expenses.  This  is  clearly 
a  bill  to  enforce  a  claim  and  settle  the  title  to 
real  estate. 

(2)  Further  objection  was  made  tothi.  juris- 
diction of  the  court  upon  the  ground  that  it 
appeared  from  the  face  of  the  bill  that  the  title 
of  some  of  the  parties  to  the  land  was  in  dis- 
pute: that  such  titles  must  be  settled  before 
partition  could  be  made;  thai  the  interests  of 
several  of  the  defendants  were  adverse  to 
each  other;  and  that  as  some  of  these  defend- 
nats  were  citizens  of  the  same  state,  it  would 
raise  controversies  beyond  the  jurisdiction  of 
the  circuit  couri  ^jo  decide.  These  objections, 
however,  are  not  within  the  question  certifieil 
to.us  for  decision,  which  is  that  it  had  tx-en  "ad- 
judged and  decreed  that  this  court  has  not 
jurisdiction  over  all  of  the  defendants  to  this 
action  because  they  arc  not  all  citizens  and 
residents  of  the  district  In  which  the  land 
souehttobe  partitioned  lies,  and  are  not  all 
found  in  said  district  at  the  time  of  service  of 
♦process,although  they  are  all  residents  and[75 
citizens  of  other  slates  than  that  in  which  com- 
plainants have  residence  and  citizpoship."  The 
objections  go  not  to  the  jurisdiction  of  the 
Federal  court  as  such,  but  to  the  maintenance 
of  such  a  bill  in  any  court  of  equity  in  the 
state  of  Florida.  They  are  questions  proper  to 
be  considered  on  demurrer  to  the  bill,  and  as 
bearing  upon  such  questions,  the  local  practice 
of  the  stale  in  that  regarci  may  l)ecome  an  im- 
portant cooHidcration.  This  court  nas  held  in 
a  multituilc  of  cases  that  where  the  laws  of  a 
particular  state  ^ve  a  remedy  in  equitv,  as,  for 
instance,  a  bill  by  a  party  in  or  out  of  posses- 
sion, to  quiet  title  to  lands,  such  remedy  would 
be  inforced  in  the  Federal  courts,  if  it  did  not 
infringe  upon  the  constitutional  rights  of  the 
;>arties  to  a  trial  by  Jury.  Clark  v.  Smith,  38 
U.  8.  18  Pet.  195 [10: 123];  Hollands,  ChaUen, 
110  U.  8.  15r28:52];i2^n0((2f  v.   Firet  Nat, 
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Bankcf  Orawfordnilk,  112  U.  8.  405  [28:  7881; 
Chapman  Y.  Brewer,  114  U.  8.  171.  [29: 88]; 
CumminQS  v.  MerehanU  Nat  Bank,  101  U. 
8.  153.  157  [25:  908,  904];  UniUd  States  t. 
Landram,  118  U.  8.  81  [80:  581;  Mare  v.  BtHn- 
bach,  127  U.  8.  70  [82:  61]. 

This  suggestion  is  the  more  important  in 
view  of  statute  of  Florida  which  authorizes  a 
court  of  equity  in  partition  cases  '*to  ascertain 
and  adjudicate  the  rights  and  interests  of  the 
parties/'  which  has  apparently  been  held  to 
authorize  the  court,  in  its  discretion,  to  settle 
the  question  of  title  as  incidental  to  the  main 
controversy,  or  retain  the  bill  apd  refer  it  to  a 
court  of  law.  Street  v.  Benner,  20  Fla.  700; 
Keil  V.  West,  21  Fla.  508. 

These  questions,  however,  are  not  presented 
by  the  record  in  this  case,  and  are  mentioned 
only  as  giving  color  to  plaintiff's  claim  that  the 
existence  of  controversies  between  different 
defendants  is  not  fatal  to  the  jurisdiction  of  the 
Federal  court  upon  the  allegations  of  this  bill. 

(8)  The  objection  that  Eliza  B.  Anderson 
was  alleged  in  the  bill  to  be  a  resident  and 
citizen  of  the  District  of  Columbia  was  met  by 
an  amended  allegation  that  Anderson  was  "a 
citizen  of  South  Carolina,  now  residing  in 
Washington  city,  District  of  Columbia;"  and 
while  this  allecrution  was  traversed,  it  must,  for 
the  purpose  of  this  hearing,  be  taken  as  true. 
7€m  *As  this  case  was  appealed  under  section 
5  of  the  Act  of  March  8, 1891,  upon  a  question  of 
jurisdiction,  no  other  question  can  be  properly 
considered,  and  the  decree  of  the  court  beJow 
must,  therefore,  be  reversed,  and  the  case  re- 
manded for  further  proceedings  in  conformity 
with  this  opinion. 

Mr.  Chirf  Justice  Fuller,  dissented. 


UNITED  STATES,  Appt. 

V. 

EARL  B.  COE. 
(See  S.  a  Reporter*8  ed.  76-MO 

Jurisdiction  of  United  States  Supreme  Court— 
court  of  private  land  claims— ir^ferior  courts. 

1.  CoDffren  has  power  to  oonfer  upon  this  oourt 
jurifidlction  to  entertain  an  appeal  from  the  de> 
oree  of  the  oourt  of  private  land  claims. 

t.  The  Act  creating  the  court  of  private  .land 
claims,  in  prescribing  the  course  of  procedure 
upon  appeal  did  not  impose  upon  this  court  the 
exercise  of  oriirioal  juriBdiotion  contrary  to  tbe 
provisions  of  the  Ck)n8titution. 

8.  Tbe  judicial  action  of  all  inferior  courts  estalv 
llsbed  by  Congress  may  in  accordance  with  tbe 
Constitution  be  subjected  to  the  appellate  juris- 
diction of  the  supreme  judicial  tribunal  of  the 
government* 

[No.  591.  J 

Suhnitted  Oct.  9,  2894.    Decided  Oct.  £9, 1894. 

APPEAL  from  a  decree  of  the  Court  of  Pri- 
vate Land  Claims,  confirming  a  Mexican 
grant  in  favor  of  the  appellee  to  land  in  the 
territory  of  Arizona,  cm  motion  to  dismiss, 
motion  denied. 


Statement  by  }fr.  Chirf  Justice  Fuller: 
On  March  8,  1801,  an  Act  of  Congress  was 
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approved,  entitled  "An  act  to  establish  a  court 
of  private  land  claims,  and  to  provide  for  tho- 
settlement  of  private  land  claims  in  certata 
states  and  territories."   26  Stat,  at  L.  854,  chap. 
589. 

By  the  first  section  it  was  provided  '*that 
there  shall  be,  and  hereby  is,  established  a  court 
to  be  called  the  oourt  of  private  land  claims,  to 
consist  of  a  chief  justice  and  four  associate 
justices,  who  shall  be,  when  appointed,  citizens 
and  residents  of  some  of  the  states  of  the  United 
States,  to  be  *appointed  by  the  Presi-  [77 
dent,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  hold  their  offices  for  t(ie  term 
expiring  on  the  thirty -first  day  of  December, 
Anno  E^mini  eighteen  hundred  and  ninety  five;, 
any  three  of  whom  shall  constitute  a  quorum. 
Said  court  shall  have  and  exercise  jurisdiction 
in  the  hearing  and  decision  of  private  laud 
claims  according  to  the  provisions  of  this  Act."' 

Under  section  six  it  was  made  lawful  "for 
any  person  or  persons  or  corporation,  or  their 
legal  representatives,  claiming  lands  within 
the  limits  of  the  territorv  derived  by  the  United 
State?  from  the  Republic  of  Mexico  and  now 
embraced  within  the  territories  of  New  Mexico,^ 
Arizona,  or  Utah,  or  within  the  states  of  Ne- 
vada, Colorado,  or  Wyoming  by  virtue  of  any 
such  Spanish  or  Mexican  grant,  concession, 
warrant,  or  survey  as  the  United  States  are 
bound  to  recognize  and  confirm  by  virtue  of 
the  treaties  of  cession  of  said  country  by  Mex- 
ico to  the  United  States  which  at  the  date  of 
the  passage  of  this  Act  have  not  been  confirmed 
bv  Act  of  Congress,  or  otherwise  finally  de- 
cided upon  by  lawful  authority,  and  which  aro 
not  already  complete  and  perfect,  in  every  such 
case  to  present  a  petition,  in  writing,  to  th» 
said  court  in  the  state  or  territory  where  said 
land  is  situated  and  where  the  said  court  holds 
its  sessions,  but  cases  arising  in  the  states  and 
territories  in  which  the  court  does  not  hold 
regular  sessions  may  be  instituted  at  such  place 
as  may  be  designated  by  the  rules  of  the  court.  "* 

Seciion  seven  provided:  "That  all  proceed- 
ings subsequent  to  the  filing  of  said  petition 
shall  be  conducted  as  near  as  may  be  accord- 
ing to  the  practice  of  the  courts  of  equity  of 
the  United  States,  except  that  the  answer  of 
the  attorney  of  the  United  States  shall  not  be 
required  to  be  verified  by  his  oath,  and  except 
that,  as  far  as  practicable,  testimony  shall  be 
taken  in  court  or  before  one  of  the  justices 
thereof.  The  said  court  shall  have  full  power 
and  authority  to  hear  and  determine  all  ques- 
tions arising  in  cases  before  it  relative  to  the 
title  to  the  land  the  subject  of  such  case,  the 
extent,  location,  and  boundaries  thereof,  and 
other  matters  connected  therewith  fit  and  proper 
to  be  heard  and  determined,  and  by  a  final  de- 
cree to  settle  and  determine  the  question  of 
the  va  id  ty  of  the  title  *and  the  bound-  (78^ 
aries  of  tbe  grant  or  claim  presented  for  adju- 
dication, according  to  the  law  of  nations,  the 
stipulations  of  the  treaty  concluded  between 
the  United  States  and  the  Republic  of  Mexico^ 
at  the  city  of  Guadalupe  Hidalgo,  on  the  sec- 
ond day  of  February,  in  the  vear  of  our  Lord, 
eighteen  hundred  and  forty-eight,  or  the  treaty 
concluded  between  tbe  same  powers  at  the  city 
of  Mexico,  on  the  thirtieth  day  of  December, 
in  the  year  of  our  Lord,  eighteen  hundred  »nd 
fifty-three,  and  the  laws  and  ordinances  of  the 
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fOTernmeDt  from  which  it  is  alleged  to  have 
been  derived,  and  all  other  questions  properly 
mriiiing  between  the  claimants  or  other  parties 
in  the  case  and  the  United  States,  which  de- 
-cree  shall  in  all  cases  refer  to  the  treaty,  law, 
or  ordinance  under  which  such  claim  is  con- 
firmed or  rejected;  and  in  confirming  any  such 
•claim,  in  whole  or  in  part,  the  court  shall  in 
its  decree  specify  plainly  the  location,  bound- 
aries, and  area  of  the  land  the  claim  to  which 
ii  so  confirmed." 

Under  the  eighth  section,  *'any  person  or 
•corpoiation  claiming  lands  in  any  of  the  states 
or  territories  mentioned  in  this  Act  under  a 
title  derived  from  the  Spanish  or  Mexican  gov- 
«rmnent  that  was  complete  and  perfect  at  the 
date  when  the  United  States  acquired  sover- 
eignty therein"  was  given  the  right  to  apply  to 
the  court  in  the  manner  in  the  Act  provided  for 
other  cases,  for  a  confirmation  of  such  title. 

Section  nine  was  as  follows:  "That  the  party 
a^rainst  whom  the  court  shall  in  any  case  de- 
cide—the United  States,  in  case  of  the  confir- 
mation of  a  claim  in  whole  or  in  part,  and  the 
claimant,  in  case  of  the  rejection  of  a  claim, 
in  whole  or  in  part— shall  have  the  right  of 
appeal  to  the  Supreme  Court  of  the  United 
Slates,  such  appeal  to  be  taken  within  six 
months  from  date  of  such  decision,  and  in  all 
respects  to  be  taken  in  the  same  manuor  and 
upon  the  same  conditions,  except  in  respect  of 
the  amount  in  controversy,  as  is  nOw  provided 
by  law  for  the  taking  of  appeals  from  decisions 
or  the  circuit  court  of  the  United  States.  On 
any  such  appeal  the  Supreme  Court  shall  re- 
try the  cause,  as  well  the  issues  of  fact  as  of 
law,  and  may  cause  testimony  to  be  taken  in 
addition  to  that  4:ivenin  the  court  below,  and 
79J  may  amend  the  record  *of  the  proceedings 
below  as  truth  and  justice  may  require;  and  on 
surh  retrial  and  hearing  every  question  shall 
be  open,  and  the  d^sion  of  the  Supreme  Court 
thereoD  shall  be  final  and  conclusive.  Should 
no  appeal  be  taken  as  aforesaid  the  decree  of 
the  court  below  shall  be  final  and  conclusive." 

By  paragraph  five  of  section  thirteen  it  was 
provided:  *'No  proceeding,  decree,  or  act  un- 
<ler  this  Act  shall  conclude  or  affect  the  private 
ricbts  of  persons  as  between  each  other,  all  of 
which  rights  shall  be  reserved  and  saved  to  the 
same  effect  as  if  this  Act  had  not  been  passed; 
but  the  proceedings,  decrees,  and  acts  herein 
provided  for  shall  be  conclusive  of  all  rights 
as  between  the  United  States  and  all  persons 
claiming  any  interest  or  right  in  such  lands." 

Section  nioeteen  read  thus:  '*Tbat  the  pow- 
ers and  functions  of  the  court  established  by 
tbiii  act  aball  cease  and  determine  on  the  thirty- 
first  day  of  Deceml)er,  eighteen  hundred  and 
oinely-nve.  and  all  papers,  files  and  records  in 
the  possession  of  said  court  l>elonging  to  any 
otber  public  oflQce  of  the  United  States  shall  he 
returned  to  such  office,  and  all  other  papers, 
fikff,  and  records  in  the  possession  of  or  apper- 
tsioiog  to  aaid  court  shall  be  returned  to  and 
filed  in  the  Department  of  the  Interior." 

The  court  of  private  land  clsims  was  accord- 
ingly duly  organized  and  upon  the  pleadings 
and  evideoce  in  this  case  proceeded  to  a  decree 
confirming  a  Mexican  grant  in  favor  of  the 
appellee  to  land  in  the  territory  of  Arizona. 
Ad  appeal  having  been  duly  prayed  and  allowed 
•ad  tt^  record  having  been  filed  in  this  court, 
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a  motion  to  dismiss  the  appeal  for  want  of 
jurisdiction  was  submitted. 

Meun,  E.  BL  Sanford»  A.  M,  Stevenson 
and  3.  L,  Carpenter,  for  appellee,  in  favor  of 
motion: 

The  Congress  of  the  United  States  has  no 
power  to  confer  upon  the  Supreme  Court  ju- 
risdiction to  entertain  an  appeal  from  a  de- 
cision of  the  court  of  private  land  claims,  the 
latter  tribunal  not  being  vested  with  judicial 
power  in  virtue  of  any  provision  of  the  Consti- 
tution. As  the  Act  of  March  8,  1891  (26  Stat, 
at  L.  854)  establishing  the  court  of  private 
land  claims,  provides  that  the  judges  thereof 
shall  hold  their  offices  for  a  term  expiring  on 
the  81st  dav  of  December,  1895.  it  is  clear 
that  such  tribunal  is  not  a  constitutional  court. 

U.  S.  Const  art  8.  §  1;  American  Ins,  Co. 
▼.  S66  Bales  of  Cotton,  26  U.  S.  1  Pet.  611- 
546  (7:  242-256);  Benner  v.  Porter,  50  U.  S.  9 
How.  285-242  (18:  119,  122);  McAllister  v. 
United  States,  141  U.  S.  174  (85:  698);  Clinton 
V.  Englebree/it,  80  U.  a  18  Wall.  434-447  (20: 
669-682). 

No  jurisdiction  is  conferred  upon  the  court 
bv  the  Act  to  administer  the  judicial  power 
or  the  United  States  in  respect  of  any  of  their 
territory  or  propert}'. 

United  States  v.  Ferreira,  54  U.  S.  13  How. 
40(14:42). 

As  the  court  of  private  land  claims  is  not  a 
court  in  the  sense  of  having  been  vested  with 
the  judicial  power  of  the  United  States,  Con- 
gress may  not  impose  upon  this  court  the  ex- 
ercise of  appellate  jurlsdictioD  over  its  decis- 
ions. 

Gordon  t.  United  States,  117  U.  S.  698. 
appx. 

Congress  cannot  extend  the  appellate  power 
of  this  court  beyond  the  limits  prescribed  by 
the  Constitution,  and  can  neither  confer  nor 
impose  on  it  the  authoritvor  duty  of  hearing 
and  determining  an  appeal  from  a  cominissiooer 
or  auditor  or  any  other  tribunal  exercisiDg 
only  special  power  under  an  Act  of  Cont^rcss. 

United  States  v.  Bitchie,  68  U.  S.  17  flow. 
625(5:286);  Bayburn's  Case,  2  U.  8.  2  DalL 
409  (1:  486);  Be  Sanborn,  148  U.  S.  222  (15: 
429);  Gnsar  ▼.  McDoweU,  78  U.  S.  6  Wall.  863 
(18:868);  State  Auditory,  AtcJtison,  T.  <fe  S, 
F.  B.  Co,  6  Kan.  505;  Wiscart  v.  Dauchy,  3  U. 
S.  8  Dall.  821  (1:619);  Elliott,  Appellate  Pro- 
cedure, §§  15-17. 

It  is  the  essential  criterion  of  appellate  juris- 
diction that  it  revises  and  corrects  the  proceed- 
ings in  a  cause  already  instituted  and  does  not 
create  that  cause. 

Marbury  v.  Madison,  5  U.  S.  1  Crunch,  175 
(2: 72). 

,  Mr,  Lawrence    Maxwell*  Jr,,  Solicitor 
Qen,,  for  appellant,  in  opposition: 

While  claimants  under  grants  made  by 
Mexico  or  the  Spanish  authorities  prior  to  the 
cession  have  no  right  to  a  judicial  determina- 
tion of  their  claims  {Astiasaran  v.  SantaBita 
Land  d  Min.  Co.  148  U.  S.  80-82  (37:  876, 
877)  and  cases  ciied)  Congress  msy,  never- 
theless, provide  for  their  determination  by  ju- 
dicial proceedings,  if  it  sees  fit. 

Cnited  States  v.  Bitckie,  58  U.  S.  17  How. 
525,  583.  534  (15:  236,  238). 

It  is  competent  for  Congress,  if  it  sees  fit.  to 
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provide  for  the  judicial  determination  of 
claima  agaiost  the  UDited  States  for  lands 
granted  by  the  Mexican  authorities  prior  to 
the  cession. 

UvtUd  States  t.  Arredondo,  81  U.  8.  6  Pet. 
691,  709  (8:  547,  564);  BoiiUer  ▼.  Dominguez, 
180  U.  S.  288  (82:  926). 

The  authority  for  the  establishment  of  the 
court  of  private  land  claims  is  not  found  in 
article  8,  but  in  other  provisions  of  the  Con- 
stitution. It  is  a  legislative  and  not  a  consti- 
tutional court. 

Section  1  of  the  Constitution  does  not  ex- 
haust the  power  of  Congress  to  establish  courts. 

American  Ins,  Co,  v.  S5G  Bales  of  Cotton,  26 
U.  8.  1  Pet.  611  (7: 242):  ChisMm  v.  Gsorvia, 
2  U.  8.  2  Dall.  419  (1:440);  Wineonein  v.  Peli- 
can  Ins,  Co.  127  U.  8.  265(82:  289);  United 
States  V.  Lee,  106  U.  8. 196,  228  (27: 171, 182). 

The  court  of  private  land  claims  has  the 
essential  characteristics  of  a  judicial  tribunal, 
including  the  most  essential  attribute  of  all,  the 
pov^er  to  bind  the  parties  by  its  judgments. 
The  judicial  power  of  the  United  States  under 
article  8  of  the  Constitution  may  be  vested  in 
temporary  courts,  provided  the  judges  are  ap- 
pointed for  the  life  of  the  court. 

Kentucky  d  I,  Bridge  Co.  v.  Louistifle  db 
N,  B,  Co,  2  Inters.  Com.  Rep.  851,  2  L.  R  A. 
289. 87  Fed.  Rep.  667,  612. 

The  course  of  procedure  prescribed  for  this 
court  on  appeals  from  the  court  of  private 
land  claims  does  not  have  the  effect  to  convert 
such  appeals  into  original  proceeding.  The 
constitutionality  of  the  court  so  far  as  it  has  ju- 
risdiction over  lands  in  the  territories  is  not  open 
to  debate. 

McAllister  ▼.  United  States,  141  U.  8.  174, 
180,  184  (85:  698,  695,  696). 

Jdr,  Chitf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  motion  to  dismiss  rests  upon  two 
grounds:  1.  That  the  Congress  bad  no  power 
to  confer  upon  this  court  jurisdiction  to  enter- 
lain  an  appeal  from  the  decree  of  the  court  of 
private  land  claims  because  the  latter  is  not 
vested  with  judicial  power  in  virtue  of  any 
provision  of  the  Constitution.  2.  That  if  this 
be  not  so,  nevertheless  the  Act  creating  that 
court,  in  prescribing  the  course  of  procedure 
upon  ap|M?al,  impo^  upon  this  court  the  ex- 
ercise of  orii^inal  jurisdiction  contrary  to  the 
provisions  of  the  Constitution,  and  that  there- 
fore no  appeal  would  lie. 

The  second  of  these  grounds  does  not  appear 
to  us  to  afford  any  support  to  appellee's  con- 
tention. This  is  not  one  of  the  cases  within 
the  original  jurisdiction  of  this  court,  and  if  it 
be  one  of  those  in  respect  of  which  the  court 
has  appellate  jurisdiction,  that  jurisdiction 
exists  **both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations  as  the 
Congress  shall  make." 

83J  *If  I  be  paragraph  in  the  ninth  section  of 
the  Act  providing  that  this  court  shall  retry 
causes  coming  up  on  appeal,  '*as  well  the  issues 
of  fact  as  of  law,  and  may  cause  testimony  to 
be  taken  in  addition  to  that  given  in  the  court 
below,  and  may  amend  the  record  of  the  pro- 
ceedings below  as  truth  and  justice  may  re- 
quire; and  on  such  retrial  and  hearing  every 
question  shall  be  open,**  were  cbnoxious  to  the 
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'  objection  that  In  whole  or  in  part  it  was  not 
such  a  regulation  as  the  Congiess  had  power 
to  enact,  then  tlie  section  would  to  that  extent 
be  invalid,  but  this  would  not  take  away  the- 
right  of  appcHl  itself,  nor  could  the  question  of 
such  invalidity  arise  except  when  particular 
action  was  asked  under  the  clause. 

We  understand  the  suggestion  as  made  to- 
relate  to  the  authority  to  allow  further  proofs 
or  the  record  to  be  amended.  Causes  in  the 
court  of  private  land  claims  are  in  effect  equitr' 
causes  and  brought  to  this  court  by  appeal,, 
and,  as  observed  by  Chi^'f  Justice  Ellsworth, 
in  Wiscart  v.  Dauchy,  8  XT.  8.  8  Dall.  321  1 1 . 
619],  "an  appeal  is  a  process  of  civil  law  origin 
and  removes  a  cause  entirely;  subjecting  the 
fact,  as  well  as  the  law,  to  a  review  and  retrial: 
but  a  writ  of  error  is  a  process  of  common  taw 
and  it  removes  nothing  for  examination  but 
the  law." 

The  remedy  by  appeal  in  its  original  sense 
was  confined  to  causes  in  equitv,  ecclesiastical, 
and  admiralty  jurisdiction.     Undoubtedly  ap- 
peltate  courts    proceeding   according  to   ibe- 
course  of  the  civil  law  may  allow  parties  to  in- 
troduce new  allegations  and  further  proofs, 
and  such  has  been  the  settled  practice  of  the- 
ecclesiastical  courts  in  England  and  of  the  ad- 
miralty courts  in  this  country.    Nevertbe]es<»^ 
orders  allowing  this  to  be  done  are  not  granted 
as  matter  of  course,  but  made  with  extreme 
caution,  and  only  on  aatisfaclory  grounds.    As 
to  appeals  to  this  court  from  the  decrees  of 
circuit  courts  in  equity  causes,  it  was  piovtdcd 
by  the  second  section  of  the  Act  of  Congress^ 
of  March  8.  1808  (2  Stat,  at  L.  244.  chap.  40; 
carried  forward  into  section  698  of  the  Revised" 
Statutes)  which  was  the'first  enactment  giving- 
the  remedy  by  appeal,  "that  no  new  evidence 
shall  be  received  in  the  said  court,  on  the  hear- 
ing of  such  appeal,  except  in  admiralty  and 
prize  causes."    Holmes  ▼.   Trout,  82  IT.  8.  T 
Pet.  171  [8:  6471:  Mitrliel  t.  UniUd  StaUs,  34r 
U.  8.  9  Pet.  711  [9:  288];  *Boone  y.  ChilesAS^ 
85  U.  8. 10  Pet.  177  [9: 888];  Bleasey.  OaHing- 
ton,  92  U.  8.  1  r28-  5211.    And  in  respect  of 
the  allowance  of  amendments,  when  the  ends- 
of  justice  require  it,  the  course  has  been  to  re- 
mand  the   cause   with    directions.     Wiggins 
Ferry  Co,  v.  Ohio  db  M,  R.  Co,  142  U.  S.  396 
[85: 1055],  and  cases  cited. 

Under  what  circumstances  and  to  what  ex- 
tent the  power  to  amend  the  record  of  the  pro- 
ceedings below  under  this  Act,  or  to  cause- 
additional  testimony  to  be  taken,  was  intended 
to  be  exercised,  we  are  not  now  called  on  to 
consider.  The  statute  is  not  mandatory,  but 
empowers  the  court  to  direct  further  proofs 
ana  to  amend  the  record  if  in  its  judgment  the- 
case  demands  its  interposition  to  that  effect, 
and,  as  the  question  is  one  of  power  merely, 
and  not  properly  ari«ing  for  determination  oa 
this  motion,  we  need  not  prolong  these  obser- 
vations. 

The  principal  ground  relied  on  by  appellee- 
is  that  the  court  of  private  land  claims  is  not  &. 
tribunal  vesed  with  judicial  power  in  virtue 
of  any  provision  of  the  Constitution,  and,  there- 
fore, tbe  Congress  had  no  power  to  confer  upoa 
this  court  jurisdiction  to  entertain  appeals  from 
its  decisions. 

By  article  8  of  the  treaty  of  Guadalupe  Ili- 
dalgo  and  article  6  of  the  Gadsden  treaty,  th«i 
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property  of  Mexicans  witbfn  the  territory  ceded 
DT  Mexico  to  the  United  States  was  to  be  *'iQ- 
ttotably  respected/'  and  tbey  and  tbeir  beirs 
iod  grantees  were  to  enjoy  witb  respect  to  it 
"guaranties  equally  ample  as  if  tbe same  bc- 
loDsred  to  cit  izeos  of  tbe  United  States."  9  Stat. 
at  L.  929,  930;  10  Stat  at  L.  1035.  Wbile 
claimants  under  grants  made  by  Mexico  or  tbe 
Spanish  autborities  prior  to  tbe  cession  bad  no 
riglit  to  a  judicial  determination  of  tbeir  claims. 
Congress,  nevertbeless,  migbt  provide  tberefor 
if  it  cbose  to  do  so.  AUiazaran  y.  Santa  Rita 
Land  db  Min.  Co.  148  U.  S.  80  [87:  8761.  And 
it  was  for  tbis  purpose  tbat  tbe  Act  of  Miurb 
8, 1891.  was  passed,  establisbing  tbe  coun  of 
pri?ate  land  claims  for  tbe  settlement  of  claims 
aeaiost  tbe  United  States  to  lands  * 'derived  by 
tbe  United  States  from  tbe  Republic  of  Mexico, 
and  now  embraced  witbin  tbe  territories  of 
THevr  Mexico,  Arizona,  or  Utab  or  witbin  tbe 
lUtes  of  Nevada,  Colorado,  or  Wyoming." 
85]  *Tbe  argument  is  tbat  tbe  court  tbns 
created ,  composed  of  judges  holding  of9ce  for  a 
time  limited,  is  not  one  of  tbe  courts  mentioned 
in  article  8  of  tbe  Constitution,  wbereby  tbe  ju- 
dicial power  of  tbe  United  States  is  vested  in 
one  Supreme  Court  and  in  sucb  inferior  courts 
as  Congress  may  from  time  to  time  establish, 
tbe  judges  of  which  bold  tbeir  offices  during 
good  bebayior,  receiving  at  stated  times  for 
their  services  a  compensation  that  cannot  be 
diminished  during  tbeir  continuance  in  office, 
and  are  removable  only  by  impeachment;  and 
tbat  tbe  appellate  power  of  this  court  cannot 
be  extended  to  tbe  revision  of  the  judgments 
and  decrees  of  such  a  court.  Granting  tbat 
tbe  court  of  private  land  claims  does  not  come 
within  the  third  article,  tbe  conclusion  assumes 
dtber  tbat  tbe  power  of  Congress  to  create 
courts  can  only  be  exercised  in  yirtue  of  that 
article,  or  tbat  Judicial  tribunals  otherwise 
ntablished  cannot  be  placed  under  tbe  super- 
vivkrv  power  of  this  court 

It  must  be  regarded  as  settled  that  section 
one  of  article  8  does  not  exhaust  the  power  of 
Congress  to  establish  courts.  The  leading 
case^upoD  tbe  subject  is  American  Ins.  Co,  v. 
SS6  7ii*U$  of  Cotton,  26  U.  8.  1  Pet.  611,  646 
[7: 242,  2661,  In  which  it  was  held  in  respect 
of  territorial  courts,  ChUf  Justice  Marshall  de- 
Kfering  tiie  opinion,  that  wbile  those  courts 
arenot  courts  in  which  the  judicial  power  con- 
ferred l^  article  8  can  be  deposited,  yet  tbat 
tbey  are  lesrislAtive  courts  created  in  virtue  of 
tbe  eenenu  right  of  sovereignty  which  exists 
ia  tbe  govemment  over  tbe  territories,  or  of 
tbe  clause  which  enables  Congress  to  make  all 
needful  mica  and  regulations  respecting  tbe 
territorj  belooging  to  the  United  Slates.  The 
aniboritk^s  are  referred  to  and  commented  on 
by  J/r.  Justice  Harlan  in  McAllister  v.  United 
Stata,  141  U.  8.  174  [36: 698]. 

Tbe  case  1>efore  us  relates  to  tbe  determina- 
tioo  of  a  claim  against  the  United  States  to 
lands  situated  in  the  territory  of  Arizona, 
aad.  as  it  was  clearly  within  the  authority  of 
Cnngreas  to  establish  a  court  for  such  determi 
nation,  unaffected  by  the  definitions  of  nrlicle 
S.  tbe  questiou  is  not  presented  whether  it  was 
within  tbepowerofConpresstocreate  a  judicial 
tribunal  of  tb Is  character  for  the  determination 
86]  *of  title  to  property  situated  in  the  states, 
where  tbe  courts  of  tbe  United  States,  proper, 
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are  parts  of  the  Federal  system,  "invested  witb 
tbe  judicial  power  of  tbe  United  States  ex- 
pressly conferred  by  the  Constitution,  and  to 
be  exercised  in  correlation  witb  the  presence 
and  jurisdiction  of  the  several  state  courts  and 
governments."  Hombuckle  y.  Toombs,  85  U.  8. 
18  Wall.  648.  666  [21:  968,  967]. 

And  as  wherever  tbe  United  States  exercise 
tbe  power  of  government,  whether  under  spe- 
cific grant,  or  through  the  dominion  and  sov- 
ereiehty  of  plenary  authority  as  over  the  terri- 
tories {S/avely  y.  Bowlhy,  162  U.  8.  1,  48  [38: 
881,  849)  that  power  includes  the  ultimate  ex- 
ecutive, legislative,  and  judicial  power,  it  fol- 
lows tbat  tbe  judicial  action  of  all  inferior 
courts  established  by  Congress  may  in  accord- 
ance witb  tbe  Constitution  be  subjected  to  tbe 
appellate  lurisdiction  of  tbe  supreme  judicial 
tribunal  of  the  government.  There  has  never 
been  any  question  in  regard  to  tbis  as  applied 
to  territorial  courts,  and  no  reason  can  be  per- 
ceived for  applying  a  diflPerent  rule  to  th'e  ad- 
judications of  the  court  of  private  land  claim* 
oyer  property  in  the  territories. 

I%e  motion  to  dismiss  is  denied. 


Mrs.  A.  F.  SIPPERLEY  et  al.,  Appti. 

V, 

JOHN  O.  SMITH  ET  AU 

(See  8.  a  Keporter's  ed.  83-89.) 
Parties  to  an  appeal. 

Interveners  m  a  suit  cannot  appeal  from  judg- 
ment therein, witfaout  Jotnlntr  tbe  other  parties  iO' 
the  suit  as  parties  to  tbe  appeal,  or  without  an 
order  permittluff  the  severance. 

[No.  688.] 

Submitted  Oct,  15, 1894,   Decided  Oct,  f9, 18H. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah,  affirminit 
the  judgment  of  tbe  District  Court  of  the  Third 
Judicial  District  of  that  territory,  adjudeing^ 
an  assignment  faudulent  and  void,  etc.,  in  an 
action  brought  by  John  O.  Smithed  a/.,  against 
A.  F.  Sipperley  et  al,,  in  which  action  M.  J. 
Gray.  Mrs.  A.  F.  Sipperley  et  al,,  intervened. 
On  moUon  to  dismiss  or  affirm.    Dismissed, 

Statement  by  the  Chief  Justice, 

A.  F.  Sipperley  and  H.  8.  Lee,  composing- 
a  partnership  under  tbe  firm  name  of  A.  F. 
Sipperley  &  Co.,  doing  business  in  tbe  city  of 
Salt  Lake.  Utah,  made  an  assignment  of  ttieir 
partnersbip*property  to  one  Rem  in  trust  to[87 
convert  the  same  into  money  and  pay  creditors 
in  the  order  named,  first,  M.  J.  Qray  and  tbe 
Union  Bank  of  Greeley,  Colo.,  in  full;  second, 
Mrs.  A.  F.  Sipperley.  Mrs.  E.  J.  Walling,  and 
H.  A.  Lee,  certain  individual  indebtedness,  in 
full;  third,  tbeir  remaining  creditors.  John 
O.  Smith,  George  Whiting,  Charles  F.  Conner, 
and  George  S.  Smith,  composing  the  firm  of 
Smith,  Conner  &  Co.,  brought  suit  against  A. 
F.  Sipperley  and  H.  S.  Lee,  in  the  District 
Court  for  tbe  Third  Judicial  District  of  Utah 

Note.— jl8  to  parties  in  error,  who  necessary,  see 
note  to  Owinffs  to  Kincannop,  8:  727. 

That  ontu  parties  to  record  can  be  heard  *m  nppe4ii 
orwritoferror^  see  note  to  Uarrisoo  v.  Nixon,  (^. 
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citizensbip,  the  suit  was  not  broucbt  io  the 
district  of  the  residence  of  plaintiff  or  defeod- 
ant. 

MeCormick  JIarvesiifig  Maeh.  Co.  t.  Walth- 
ers,  184  U.  8.  41  (83:  833);  Atid^^rson  v.  Watt, 
138  U.  S.  694  (84:  1078);  Smith  v.  Lyon,  138 
U.  S.  815  (88:  635);  Bensinger  ikif- Adjusting 
Cnsfi  Register  Co.  v.  National  Cash  Begister 
Co.  42  Fed.  Rep.  81;  Susquehanna  d  W.V,  R, 
dk  Coal  Co,  V.  Blatehford,  78  U.  8.  11  Wall. 
172  (20:  179);  New  Orleans  v.  Winter,  14  U.  8. 
1  Wheat.  91  (4:  44). 

The  statute  providing  for  publication  does 
not  enlarge  the  jurisdiction  of  United  8tates 
courts,  but  only  provides  a  method  of  bring- 
ing parties  before  the  court  in  a  certain  class 
of  cases  wherein  there  is  jurisdiction  other- 
wise. 

Brigham  t.  Luddington,  12  Blatchf.  287: 
Pacific  R  Co.  ▼.  Missouri  Pac,  B.  Co.  3  Fed. 
Rep.  772;  Jeu>ett  v.  Bradfitrd  Sav.  Bank  db  T, 
Co.  45  Fed.  Rep.  801:  Yan  Antwerp  v.  Hul- 
burd,  7  Blatchf.  432;  Detweiler  v.  Holderbaum, 
42  Fed.  Rep.  837;  Remer  v.  Maekay,  85  Fed. 
Rep.  86. 

United  States  courts  have  no  jurisdiction 
except  such  as  the  statutes  clearly  conTer. 
There  is  no  such  thing  as  a  presumption  of 
jurisdiction.  The  presumption  is  always 
against  it,  and  if  there  is  any  doubt  as  to  jur- 
i^iction  it  is  the  uniform  rule  to  refuse  to  en- 
tertain jurisdiction. 

Ororer  dk  B.  Sewing  Hack.  Co.  v.  Florence 
Setcing  Mach.  Co.  85  U.  S.  18  Wall.  553  (21: 
914);  Menard  v.  Qoggan,  121  U.  8.  253  (30: 
914);  Robertson  t.  Cease.  97  U.  8.  646  (24: 
1057)-  Brown  ▼.  Keene,  83  U.  8.  8  Pet.  112 
(8:  885). 

The  Act  of  1887  has  been  construed  in 
many  cases  in  which  the  publication  Act  is 
not  particularly  mentioned,  but  if  the  con- 
struction of  the  general  jurisdiction  of  courts 
therein  be  sound,  this  construction  cannot  be 
changed  by  the  publication  Act. 

Anderson  v.  Watt,  138  U.  S.  694  (84:  1078). 

Neither  the  Act  of  1889  or  Rule  47  was  in- 
tended to  make  it  unnecessary  to  join  all  ma- 
terial Darties* 

Shields  ▼.  Barrow,  58  U.  8.  17  How.  180 
(15:  158);  Barney  v.  Baltimore,  73  U.  8.  6 
Wall.  285  (18:  826). 

State  statutes  cannot  enlarge  the  jurisdiction 
of  United  States  courts. 

Rich  V.  Bray,  87  Fed.  Rep.  278:  Beeife  ▼. 
Louisville,  N.  0.  dk  T.  R.  Co.  89  Fed.  Rep. 
481,  HoUand  v.  ChaUen,  110  U.  S.  15  (28:  52); 
Parker  v.  OrmOnf,  141  U.  S.  81  (35:  654). 

A  special  act  is  not  repealed  or  affected  by  a 
subsequent  act,  general  in  its  terms,  which 
does  not  in  express  terms  repeal  or  change  the 
special.  Neither  are  they  construed  **  in  pari 
materia.** 

Ex  parte  Crow  Bog,  109  U.  8.  556  (27: 1080); 
State  V.  StoU,  84  U.  8.  17  Wall.  425  (21:  650): 
Movius  ▼.  Arthur,  95  U.  8.  144  (24:420);  Cass 
County  V.  GilleU,  100  U.  S.  585  (25:  585): 
Jones  V.  Dexter,  8  Fla.  276;  Luke  v.  State,  5 
Fla.  185;  McCarthy  v.  Havis,  28  Fla.  508; 
StaU  V.  Palmes,  23  Fhi.  620;  Mitchell  v.  Dun- 
can, 7  Fla.  18. 

No  provision  of  a  statute  can  enlarge  the 
ronstitutional  jurisdiction.    The  constitution 
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and  all  statutes  under  it  must  be  construed  to- 
gether as  one  law. 

Cincinnati,  NO.  db  T.  P.  R.  Co.  v.  Ken- 
tucky, 115  U.  8.  826  (29:  414);  Presser  ▼. 
JUinois,  116  U.  8.  252  (29:  615):  Grenada 
County  Suprs.  v.  Brown,  112  U.  8.  261  (2iJ; 
704). 

But  if  we  concede  that  the  publication  law 
permits  non- residents  of  the  district  to  be 
brought  in  when  the  suit  is  to  enforce  a  legal 
or  equitable  claim  against  property  within  the 
district  this  is  not  a  case  of  that  kind,  and 
hence  cannot  be  aided  by  that  Act  A  suit 
for  partition  is  not  a  proceeding  in  rem.  It  i» 
not  a  suit  to  enforce  a  claim  to  or  lien  upon 
realty.  Where  necessary  parties  to  a  suit  in 
partition  cannot  be  brought  in  because  tbeir 
citizenship  is  such  as  to  prevent  it.  the  decree 
cannot  bind  such  parties,  and  the  court  cannot 
for  that  very  reason  afford  the  relief  asked  to 
the  other  parties. 

Barney  v.  Baltimore,  78  U.  8.  6  Wall.  2S0 
(18:  825);  Orton  t.  Smith,  59  U.  S.  18  How. 
2tJ8  (15:  893). 

A  suit  to  compel  defendants  to  release  and 
discbarge  an  apparent  cloud  upon  title  to  land 
is  wholiv  in  personam. 

Renter  v.  Mackay,  85  Fed.  Rep.  86;  Hart  r. 
Sansom,  110  U.  S.  151  (28:  101). 

The  relief  sought  bv  the  bill  is  such  as  to 
render  the  publication  Act  inoperative. 

RUis  V.  Reynolds,  85  Fed.  Rep.  394. 

The  bill  was  properly  dismissed  because 
Eliza  B.  Anderson,  one  of  the  defendants,  is  a 
citizen  of  the  District  of  Columbin,  and  a  suit 
between  a  citizen  of  a  state  and  of  the  District 
of  Columbia,  is  not  a  controversy  between  citi- 
zens of  different  states  since  the  District  of 
Columbia  is  not  a  state  within  the  construction 
of  the  law 

Hepburn  v.  Ellzey^  6  U.  8.  2  Crancb,  445 
(2:  832);  Barney  v.  Baltimore,  78  U.  S.  5 
Wall.  280  (18:  B2S):  New  Orleans  v.  Winter,  14 
U.  S.  1  Wheat.  91  (4:  44). 

All  cotenants  and  persons  whose  interests 
will  be  affected  by  partition  and  sale  are  necirs- 
sarv  parties  to  bill  seeking  partition  sale. 

Fost.  Fed.  Pr.  Si53;  5  Wait.  Act.  &  Def.  94; 
McClelland,  Dig.  Laws  of  Fla.  p.  801.  §  2;  I 
Washb.  Real  Prop.  p.  679-682  and  notes; 
Buckmastery.  Kelley,  15  Fla.  199:  Barney  ▼. 
Baltimore,  78  U.  8.  6  Wall.  280  (18:  825);  Mc- 
Claskey  v.  Barr,  48  Fed.  Rep.  184. 

This  is  the  genera)  rule  in  all  equity  causes; 
every  party  who  will  be  affected  by  the  decree 
is  a  material  party. 

Bland  v.  Freeman,  29  Fed.  Rep.  699;  Det- 
weiler y.  Holderbaum,  42  Fed.  Rep.  827. 

A  will  directing  the  executors  to  sell  testa- 
tor's land  and  divide  the  proceeds  does  not  re- 
quire any  estate  in  the  executor  and  therefore 
none  exists  by  implication,  and  untU  the  sale 
the  title  and  right  of  possession  remain  in  the 
heirs  at  law,  as  tenants  in  common. 

Jackson  v.  Burr,  9  Johns.  104;  Cohea  ▼. 
Jemison,GS  Miss.  510,  and  cases  cited:  ^'rn* 
mons  y.  Spratt,  9  L.  R  A.  848,  26  Fla.  449. 
and  cases  cited. 

The  executor  has  no  present  interest  in  the 
land,  and  the  devisees  are  necessary  parties  to 
suits  affecting  it. 

Creditors  who  have  remained  silent  so  long 
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tkat their  delaj  amounts  toj^ches  caDoot  com- 

Crc^i  E$taU,  65  Cal.  674;  MeCrary  v. 
TsAir,  41  Iowa,  255;  MeKean  y.  Vick,  108  III. 

m 

In  the  case  at  the  bar  there  is  a  delay  of  over 
(ortj  jears.  The  executors,  therefore,  not  be- 
iof  tittstees,  have  no  such  title  as  to  be  able  to 
luhitiiQ  or  to  defend  suit  for  partition. 

Freem.  Cotenancy  &  Partition,  §471;  Whit- 
kckf.  WvOard,  ISFla.  156;  Qreeley  v.  Hen- 
Mb,  28Fla.  866. 

The  character  of  this  bill  is  such  that  it  can- 
not be  entertained  by  a  court  of  equity,  and 
wts  properly  dismissed.  Tbe  parties  to  a  suit 
in  partition  must  be  tenants  in  common  of  all 
tlie  land  80*jgbt  to  l)e  divided.  If  some  of 
them  have  an  interest  in  a  part  only  of  the  land, 
ideciee  io  partition  will  not  be  valid. 

5  Wait,  Act.  &  Def.  p.  94;  Jackson  v.  Myers, 
14  Johns.  S.'U;  MarmadukeY.  Tennant,  4  B. 
Mod.  210;  Harmon  ▼.  Kelley,  14  Ohio  502,  45 
Am.  Dec.  552;  Wickersham  v.  Yovng,  1  Miles 
(Pi)  J95;  Re  Prentiss,  7  Ohio,  129.  30  Am. 
Dec.  203;  Ranuav  v.  Belh  88  N.  C.  209,  42 
Am.  Dec.  163:  RrawneU  t.  Bradley,  16  Yt.  105, 
13  Am.  Dec.  498. 

A  rait  in  partition  to  try  legal  titles  cannot 
be  maintained. 

Chapin  V.  Sears,  18  Fed.  Rep.  814;  Beehe 
?.  Louistille,  N,  0.  d:  T.  R  Co.  89  Fed.  Rep. 
miDoe  V.  CarpenUr,  59  U.  S.  18  How.  297 
(15:  389):  Eieh  v.  Bray.  37  Fed.  Rep.  273; 
Mtttair  ?.  Paune,  15  Fla.  682;  Matthews  v. 
lindrny,  20  Fla.  962;  Freem.  Cotenancy  & 
Ptrtilion,  §  502. 

To  create  a  separate  interest  there  must  ex- 
itt  a  separate  and  distinct  cause  of  action  on 
which  a  separate  and  distinct  suit  might  have 
been  broaght  and  complete  relief  afforded,  in- 
dependent of  the  other  defendants  and  not 
ifffcting  their  interests. 

(?fai«  ▼.  Corbin,  132  U.  S.  571  (83:  462); 
Fram  v.  Jennison,  106  U.  S.  191  (27:  181); 
Arts  V.  WistrnU,  112  U.  8.  187  (28:  693);  Fost. 
Pwi.  Pr.  $5  884. 

Maltifarious  bills  and  those  lacking  proper 
parties  will  be  dismissed. 

McDonneU  ▼.  Eaton,  18  Fed.  Rep.  710;  Or- 
Um  T.  Stniih,  59  U.  8. 18  How.  263  (15:  393). 


Mr.JuUice'Bvoyink  delivered  the  opinion  of 
tbe  court: 

This  bni  appears  to  have  been  dismissed  by 
tbe  coart  below  upon  the  ground  that  inhabit- 
tots  of  other  districts  than  the  northern  district 
of  Florida  were  made  defendants.  The  qties- 
tioo  really  is  whether,  under  the  Act  of  August 
13, 1888(25  Stat  at  L.  433)  requiring,  in  actions 
08]between  citizens  of  'different  states,suits  to 
be  brought  only  io  tbe  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant,  it  is  ad- 
nimble  to  bring  a  suit  for  partition  in  a  dis- 
trict in  which  only  ft  part  of  such  defendants 
'^i^ie.  As  suits  are  usually  begun  in  the  dis- 
trict in  which  the  defendants,  or  one  of  the 
defendants,  reside,  the  question  practically  in- 
▼cdfes  the  whble  power  of  the  circuit  court  of 
one  district  to  take  jurisdiction  of  such  suits, 
t>rougbt  a^nst  defendants  some  of  whom  are 
Tttidcnts  of  other  districts. 

(1)  The  paragraph  of  section  1  of  the  Act  of 
1888,  relied  upon  by  tbe  defendants,  reads  as 


follows:  "And  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person 
by  any  ori^nal  process  or  proceeding  in  any 
other  district  than  that  whereof  be  is  an  in- 
habitant, but  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citi- 
zens of  different  states,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant."  In  the  case  of 
Smith  V.  Lyon,  133  U.  8.  315  [33:  635],  this 
court  held  that  the  circuit  court  has  no  juris- 
diction on  the  ground  of  diverse  citizenship,  if 
there  are  two  plaintiffs  to  the  action,  who  are 
citizens  of  and  residents  in  different  states,  and 
defendant  is  a  citizen  of  and  a  resident  in  a 
third  state,  and  the  action  is  brought  in  a  state 
in  which  one  of  the  plaintiffs  resides.  As  waa 
said  by  tbe  court,  p.  317  [636J,  the  argument 
in  support  of  the  jurisdiction  was,  "that  it  ia 
sufScient  if  the  suit  is  brought  in  a  state  whero 
one  of  the  defendants  or  one  of  the  plaintiffs  is 
a  citizen.  This  would  be  true  if  there  were 
but  one  plaintiff  or  one  defendant.  But  the 
statute  makes  no  provisions,  in  terms,  for  the 
case  of  two  defendants  or  two  plaintiffs  who  are 
citizens  of  different  states.  In  the  present  case, 
there  being  two  plaintiffs,  citizens  of  different 
state,  there  does  not  seem  to  be,  io  the  lan- 
guage of  the  statute,  any  provision  that  both 
plaintiffs  may  unite  in  one  suit  in  a  state  ia 
which  either  of  them  is  a  citizen."  The  court 
referring  to  several  prior  cases  in  this  court,  in 
which  it  was  held  that  the  word  "citizen,"  aa 
used  in  the  Judiciary  Act  of  1789,  is  used  coU 
lectitely,  and  means  all  citizens  upon  one  side- 
of  the  suit,  and  if  there  are  several  co-plaintiffa 
the  intention  of  the  Act  is  that  each  *pla{n-[09* 
tiff  must  be  competent  to  sue,  and  if  there  are 
several  co-defendants,  each  defendant  must  be 
liable  to  be  sued  or  the  jurisdiction  cannot  be- 
entertained,  held  that  the  same  construction 
must  be  criven  to  tbe  word  ''inhabitant*"  as. 
used  in  the  above  paragraph  in  the  Act  of  1888, 
and  that,  if  suit  were  begun  in  a  district 
whereof  the  plaintiff  was  an  inhabitant,  juris- 
diction would  onlv  attach  if  there  were  no- 
other  plaintiffs,  citizens,  and  inhabitants  of 
other  districts.  If  this  doctrine  be  also  ap- 
plicable to  defendants  in  local  actions,  it  nec- 
essarily follows  that  suit  will  not  lie  in  any^ 
district  of  which  a  defendant  is  a  citizen  or  in- 
habitant, if  there  are  inhabitants  of  other  dis- 
tricts also  made  defendants.  As  above  stated, 
this  practically  inhibits  all  suits  against  de- 
fendants residents  in  different  districts. 

A  brief  review  of  tbe  history  of  correspond- 
ing provisions  in  prior  acta  will  show  that  it 
has  never  l)een  supposed  that  the  Federal  courts 
did  not  have  jurisdiction  of  local  actions  in 
which    citizens   of    different   districts   were- 
defendants,  and,  in  fact,  provision  was  ex- 
pressly made  by  law  for  such  contingency. 
In  the  eleventh  section  of  the  Judiciary  Act  of' 
1789  (1  Stat  at  L.  79)  is  a  provision  subse- 
quently incorporated  in  section  739  of  tbe  Re- 
vised 'Statutes,   that   **no  civil  suit  shall  be- 
before  either  of  said  courts  against  an  inhab- 
itant of  the  United  States,  by  any  original 
process  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ."    Under 
this  section  any  numl)er  of  nonresidents  could 
be  joined  as  defendanta  if  only  they  were 
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ferved  within  the  jurisdictioQ  of  the  court. 
Cbei-  V   GaUagher,  93  U.  S.  199  (23:  829]. 

But  to  obviate  any  objection  that  mi|^bt  be 
raised  by  reason  of  the  non-joinder  or  inability 
to  serve  absent  defendants,  it  was  provided  by 
ibe  Act  of  July  28,  1839  (5  Stat,  at  L.  321) 
subsequently  carri^  into  Revised  Statutes, 
section  737,  that  "when  there  are  several  de- 
feodants  id  anv  suit  at  law  or  in  equity,  and 
one  or  more  of  them  are  neither  inhabitants  of 
nor  found  within  the  district  within  which  the 
«uit  is  brought,  and  did  not  voluntarily  appear, 
the  court  may  entertain  jurisdiction,  and  pro- 
ceed to  the  trial  and  adjudication  of  the  suit  be- 
70|  *tween  the  parties  who  are  properly  before 
If ;  but  the  judgment  or  decree  rendered  therein 
fihall  not  conclude  or  prejudice  other  parties 
not  regularly  served  with  process  nor  volun- 
tarily appearing  to  answer;  and  non-joiDderof 
pai lies  who  are  not  inhabitants  of  nor  found 
within  the  district  as  aforesaid,  shall  not  con- 
stitute matter  of  abatement  or  objection  to  the 
suit."  Construing  this  A.ct.  it  was  held  in 
S/,teldi  V.  Barrow,  58  U.  S.  17  How.  130  [15: 
158],  that  it  did  not  enable  a  circuit  court  to 
make  a  decree  in  equity,  in  the  absence  of  an 
indispensable  party,  whose  risrhis  must  neces- 
«arily  be  affected  by  such  a  decree.  Says  J/r. 
Justice  Curtis  (p.  141  [161]):  **lt  remains  true, 
notwithstanding  the  Act  of  Congress  and  the 
47ih  Rule,  that  a  circuit  court  can  make  no 
4iecree  affecting  the  rights  of  an  absent  person, 
and  can  make  no  decree  between  the  parties 
before  it,  which  so  far  involves  or  depends 
upon  the  rights  of  an  absent  person,  that  com- 
plete and  final  justice  cannot  be  done  between 
the  parties  to  the  suit  without  affecting  those 
rights."  This  ruling  was  applied  in  Barney  v. 
Baltimore,  78  U.  8.  6  Wall.  280  [18:  825],  to  a 
bill  for  partition  filed  by  Barney,  a  citizen  of 
Delaware,  in  the  circuit  court  of  Maryland, 
a^iinst  the  city  of  Baltimore  and  several  indi- 
viduals, citizens  of  Maryland,  and  certain 
other  citizens  of  the  District  of  Columbia. 
These  latter  bad  made  a  conveyance  to  one 
Proud,  a  citizen  of  Maryland,  for  the  special 
purpose  of  conferring  jurisdiction  on  the  Fed- 
•eral  court,  such  conveyance  being  made  with- 
out consideration,  and  with  an  agreement  that 
the  grantee  wouhl  reconvey  on  request.  It 
was  held  that  the  court  of  chancery  could  not 
render  a  decree  without  having  lief  ore  it  the 
<:itizen8  of  the  District  of  Columbia,  and  that 
their  conveyance  to  Proud,  being  merely  col- 
lusive, conferred  no  jurisdiction  upon  the 
<x>urt. 

The  law  remained  in  this  condition  until 
June  1,  1872,  when  Congress,  apparently  to 
remove  the  difl^oulty  suggested  by  these  eases, 
passed  an  Act  (17  Stat,  at  L.  196,  §  13)  subse- 
quently incorporated  into  the  Revised  Statutes 
as  section  738.  providing  that  "when  any  de- 
fendant in  a  suit  in  equity  to  enforce  any  legal 
or  eouitable  lien  or  claim  against  real  or  per 
aonal  propertv  within  the  district  where  the 
cult  is  brousrht,  is  not  an  inhabitant  of  nor 
7  l]found  within  the  said  *district.and  does  not 
voluntarilv  appear  thereto,  it  shall  be  lawful 
for  the  court  to  make  an  order  directing  such 
absent  defendant  to  appear,  plead,  answer  or 
demur  to  the  complainant's  bill,  at  a  certain 
day  therein  to  be  designated,"  etc.  And  then 
follows  the  provision  in  section  739,  that  "ex- 
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cept  in  the  cases  provided  in  the  next  three 
sections,  .  .  .  and  the  cases  provided  by  the 
preceding  section  (§  738)  no  civil  suit  shall  be 
brought  in  any  other  district  than  that  of 
which  the  defendant  is  an  inhabitant,"  etc. 
The  "next  three  sections"  are  ^  740,  in  which 
special  provision  is  made  for  states  containing 
more  thon  one  district,  requiring  the  defend- 
ant, if  a  single  one,  to  be  sued  in  the  district 
where  he  resides,  but  if  there  are  defendants  in 
different  districts,  suit  may  be  brought  in 
either,  and  a  duplicate  writ  issued  against 
residents  of  the  other  districts:  ^  741,  wherein 
provision  is  made  for  suits  of  a  local  nature 
where  the  defendant  resides  in  a  different  dis- 
trict in  the  same  state  from  that  in  which  the 
suit  is  brought,  permitting  process  to  be  servcnl 
in  the  district  where  he  resides;  and  t;  742, 
providing  that  in  any  suit  of  a  local  nature  at 
law  or  in  equity,  where  the  land  or  other 
subject  mailer  of  a  fixed  character  lies  partly 
in  one  district  and  partly  in  unoibcr,  witbia 
the  same  state,  it  may  be  brought  in  the  cir- 
circuit  or  district  court  of  either  district,  etc. 
These  sections— 740,  741,  and  742— are  tbc 
"next  three  sections"  mentioned  in  section  TSO 
as  exceptions  to  the  general  rule  that  no  civil 
suit  shall  be  brought  airainst  an  inhabitant  to 
any  other  district  than  his  own. 

But,  by  the  Act  of  March  3,  1875.  §  I  (19 
Stat,  at  L.  472)  a  slight  chancre  was  made  in 
the  previous  phraseoloey  to  the  effect  that  **no 
civil  suit  shall  be  brought  before  either  of  said 
courts  against  any  person  by  any  oricinal  pro- 
cess or  proceeding  in  any  other  district  ibao 
that  whereof  he  is  an  inhabitant,  or  in  whicb 
he  shall  be  found  at  the  time  of  serving  such 
process  or  commencing  such  proceedings,  ex- 
cept 0$  hereinafter  procufed."    This  except  ion 
is  contained  in  section  8  of  the  same  Act, which 
deals  with  the  class  of  cases  mentioned  in  Re> 
vised  Statutes,  ^  738  and  provides  for  publica- 
tion *  in  any  suit    .    .    .    to  enforce  any  legal 
or  equitable  lien  upon  or  claim  to,  or  to  remove 
any  incumbrance  or  lien  or  cloud  ii  pon  ^tbe[  7  2d 
title  to  real  or  personal  property  within  the  dis- 
trict where  such  suit  is  brought;"  with  a  furtlier 
proviso  that  "said  adjudication  bhall,  as   re- 
gards such  absent   defendant  or  defendants 
without  appearance,  affect  only  the  property 
which  shall  have  been  the  subject  of  the  suil 
and  under  the  jurisdiction  of  the  court  therein, 
within  such  district."    As  no  except ioo  was 
made  in  that  Act  of  the  cases  provided  for  by 
sections  740,  741,  and  742,  it  is  at  least  open  to 
some  doubt  as  to  whether  suits  will  lie  ainiiast 
non-resident  defendants  under  those  sections. 
So,  too,  in  the  Act  of  August  2,1888,  ti  5.  there 
was  an  express  reservation  of  any  jurisdiction 
or  right  mentioned  in  section  8  of  the  Act  of 
Congress  of  which  this  Act  was  an  s  mend  men  t, 
(that  is,  the  Act  of  March  8,  1875)  which,  as 
above  stated,  is  the  section  permit  linir  suits  to 
enforce  any  legal  or  equitable  lien  upon,   or 
claim  to  real  estate  to  be  brought  in  the  dis- 
trict where  the  property  lies,  and  defendants, 
non  residents  of  such  district,  to  be  brought 
in  by  publication  or  personal  sc'rvire  made  in 
their  own  districts.     It  is  entirely  true  that 
section  8  of  the  Act  of  1875,  autho'izin^  pub- 
lication, does  not  enl  irge  the  jurisdiction   of 
the  circuit  court.     It  does  not  piirp«>ri  to  do  so. 
Jarisdiction  was  conferred  by  the  first  section 
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«f  tbe  Act  of  1888  of  "all  suits  of  a  civil  na- 
ture" exceeding  two  ibousaDd  dollars  in 
aiDOQnt,  'in  which  there  shall  he  a  controversy 
between  citizens  of  diHereut  states."  and  this 
implies  that  no  defendant  shall  he  a  citizen  of 
tbc  nine  state  with  the  plaintiff,  hut  otherwise 
tbere  it  no  limitation  upon  such  jurisdiction. 
Section  8  of  the  Act  of  1875,  saved  hy  section 
4  of  the  Act  of  1888,  does,  however,  confer  a 
prif  ile*:^  upon  the  plaintiff  of  Joining  in  local 
Anions  defendants  who  are  nonresidents  of  the 
d^trict  in  which  the  action  is  brought,  and 
(Ailing  them  in  hy  publication,  thus  creating 
aa  exct'ption  to  the  clause  of  section  1,  that  no 
dvil  suit  shall  he  brought  in  any  other  dis- 
trict than  that  of  which  defendant  is  an  in- 
iubitant.  Hence,  it  appears  that  the  case  of 
>*iiA  V.  L^n,  138  U.  8.  815  [33:  tt35]  really 
bts  no  bearing,  as  that  case  involved  only  the 
rt^ts  of  parties  to  personal  actions  residing 
io^  different  districts  to  sue  and  be  sued,  and 
was  entirely  unaffected  by  the  Act  of  1888.  sec- 
fioa  5,  which  deals  with  drfendanta  only  in 
73J  local  actions,  and  expressly  reserves  *jur- 
ttdiction,  if  the  suit  be  one  to  enforce  a  lien  or 
daim  upon  real  estate  or  personal  property. 
The  precise  question  here  involved  has  never 
been  passed  upon  by  this  court,  but  in  the  only 
cases  in  the  circuit  courts  to  which  our  atten- 
tion has  been  called,  the  jurisdiction  was  up- 
held. Amerienn  F,  L,  A,  Co,  v.  Benson,  83 
Fed.  Rep.  456;  Carpenter  ▼.  Talbot,  83  Fed. 
Hep.  537;  Ame$  v.  Holiierbaum,  42  Fed.  Rep. 
M:  MeBee  ▼.  Ma  ietta  d  N.  O.  R.  Co.  48 
Fed.  Rep.  213;  WJuelwnghtr.  8t.  Louis,  N,  0. 
^0.  a  df  nansp.  Co,  50  Fed.  Rep.  709. 

In  line  with  these  cases,  and  almost  directly 
ID  point  here,  is  the  decision  of  this  court  in 
Goodman  v.  Niblaek,  103  U.  8.  556  [26:  229] 
ID  which  It  was  held  that  where  a  bill  was 
filed  to  enforce  a  claim  or  lien  upon  a  specific 
fund  within  reach  of  the  court,  and  such  of 
the  defendants  as  were  neither  inhabitants  of, 
nor  found  within  the  district  did  not  volun- 
tarily appear,  the  circuit  court  had  the  power 
to  adjudicate  up(«n  their  rieht  to,  or  interest  in, 
ttke  fund,  if  thev  tie  notified  of  the  pendency  of 
tbe  suit  by  service  or  publication  in  the  mode 
prescribed  by  Rev.  8tat.  |  738.  This  is  a  dis 
tittct  adjudication  that  defendants,  who  arc 
neither  inhabitants  of,  nor  found  within  Uic 
district,  may  be  cited  by  publication  to  appear, 
and  if  this  lie  so,  it  is  difficult  to  see  how  the 
omission  of  the  words  "found  within  the  dis- 
trict" in  the  Act  of  1888,  makes  any  difference 
whatever  wiih  regard  to  tbe  right  to  call  ab- 
sent defendants  in  b3r  publication.  The  Act 
of  1875  gave  the  right  to  sue  defendants 
wherever  they  ^k ere  found.  The  Act  of  1886 
requires  that  they  shall  be  inhabitants  of  the 
di^rict.  But  in  both  cases  an  exception  is 
created  in  local  actions,  wherein  any  defend- 
tat  interested  in  the  r«t  mav  be  cited  to  appear 
and  answer,  provided  be  be  not  a  citizen  of 
tbe  same  state  with  the  plaintiff.  8o,  too,  in 
MeOen  v.  }foline  MnfUabU  Iron  Work^,  131  U. 
8.  352  [83:  Hi]  a  suit  instituted  by  a  creditor 
to  set  aside  acoove\  ance  of  the  real  estate  and 
a  mortgage  upon  the  personal  property  of  his 
debtor  made  to  secure  certain  prclerred  cred- 
itors, was  held  to  l)e  a  suit  brought  to  remore 
IB  incombrance  or  lien  or  cloud  upon  the 
property  within  the  meaning  of  section  8  cf 


the  Act  of  1875,  and  that  the  circuit  *court  [74 
was  authorized  to  summon  an  absent  defendant, 
and  to  exercise  jurisdiction  over  his  rights  in 
the  property  in  suit  within  the  jurisdiction  of 
the  court. 

Indeed,  any  other  construction  of  this  Act 
would  practically  nullify  section  8  of  the  Act 
of  1^575,  permitting  the  publication  of  absent 
defendants,  since  the  entire  object  of  the  sec- 
tion is  to  call  in  defendants  who  cannot  be 
served  within  the  district,  by  reaiton  of  their 
absence  or  non- residence. 

It  follows,  then,  that  if  this  be  a  suit  covered 
by  section  8  o(  the  Act  of  1875,  the  circuit 
court  of  the  district  wherein  the  land  in  dispute 
lies  may  properly  assunse  jurisdiction.  We 
think  that  it  is  such  a  suit  The  bill  in  ques- 
tion is  one  for  the  partition  of  land,  wherein 
plaintiff  avers  that  he  is  seized  as  tenant  in 
common  of  an  estate  in  fee  simple,  and  is  in 
actual  possession  of  the  land  described,  and 
after  setting  forth  the  interests  of  the  other  ten- 
ants in  common,  and  alleging  that  no  remedy 
at  law  exists  to  enable  him  to  obtain  his  share 
of  said  lands  in  kind,  or  of  the  proceeds  if  sold, 
and  that  he  is  wholly  without  remedy  except 
in  chancery,  prays  for  the  partition  of  the  land, 
and  the  segregation  of  his  own  share  from  that 
of  the  others,  and  incidentally  that  certain 
deeds  may  be  construed  and,  if  invalid,  may  be 
canceled,  and  that  he  may  recover  his  ad- 
vances for  taxes  and  expenses.  This  is  clearly 
a  bill  to  enforce  a  claim  and  settle  the  title  to 
real  estate. 

(2)  Further  objection  was  made  to  thi.  juris- 
diction of  the  court  upon  the  ground  that  it 
appeared  from  the  face  of  the  bill  that  the  title 
of  some  of  the  parties  to  the  land  was  in  dis- 
pute; that  such  titles  must  be  settled  before 
partition  could  be  made;  that  the  interests  of 
several  of  the  defendants  were  adverse  to 
each  other;  and  that  as  some  of  these  defend- 
nats  were  citizens  of  the  same  state,  it  would 
raise  controversies  beyond  the  jurisdiction  of 
the  circuit  couri  <x)  decide.  These  objections, 
however,  are  not  within  the  question  certified 
to.us  for  decision,  which  is  that  it  had  been  '*ad- 
-judged  and  decreed  that  this  court  has  not 
jurisdiction  over  all  of  the  defendants  to  this 
action  because  they  arc  not  all  citizens  and 
residents  of  the  district  in  which  the  land 
souehttobe  partitioned  lies,  and  are  not  all 
found  in  said  district  at  the  time  of  service  of 
*process,aUhough  they  are  all  residents  and[75 
citizens  of  other  states  than  that  in  which  com- 
plainants have  residence  and  citizenship."  The 
objections  go  not  to  the  jurisdiction  of  the 
Federal  court  as  such,  but  to  the  maintenance 
of  such  a  bill  in  any  court  of  equity  in  the 
state  of  Florida.  They  are  questions  proper  to 
be  considered  on  demurrer  to  the  bill,  and  as 
bearing  upon  such  questions,  the  local  practice 
of  the  state  in  that  regard  may  become  an  im- 
portant consideration.  This  court  has  held  in 
a  multitude  of  cases  that  where  the  laws  of  a 
particular  state  gave  a  remedy  in  equity,  as,  for 
instance,  a  bill  by  a  party  in  or  out  of  posses- 
sion, to  quiet  title  to  lands,  such  remedy  would 
he  inforced  in  the  Federal  courts,  if  it  did  not 
infringe  upon  the  constitutional  rights  of  the 
parties  to  a  trial  by  Jury.  Clark  v.  Smith,  88 
U.  S.  13  Pet.  195  [10: 123];  Holland  v.  GhaUen, 
110  U.  8.  i^\2li'.^%\,  Reynolds  v.   First  Nat, 

76 


75-73 


BUFBBMB  COUBT  OF  TH£  UkITBD  StATBS. 


Oct  Trrm» 


BankafOravfardmlU,  112  U.  8.  405  [28:  7881; 
Chapman  v.  Brewer,  114  U.  8.  171  .[29: 881; 
Cumminqe  v.  MerehanU  Nat,  Bank,  101  U. 
8.  153,  157  [25:  908,  904];  United  States  y. 
Landram,  118  U.  8.  81  [30:  58];  More  v.  8tein- 
bach,  127  U.  8.  70  [82:  51]. 

This  suggestion  is  the  more  important  in 
view  of  statute  of  Florida  which  authorizes  a 
court  of  equity  in  partition  cases  *'to  ascertain 
and  adjudicate  the  rights  and  interests  of  the 
parties/'  which  has  apparently  been  held  to 
authorize  the  court,  in  its  discretion,  to  settle 
the  question  of  title  as  incidental  to  the  main 
controversy,  or  retain  the  bill  apd  refer  it  to  a 
court  of  law.  Street  v.  Benner,  20  Fla.  700; 
Keil  V.  West,  21  Fla.  508. 

These  questions,  however,  are  not  presented 
by  the  record  in  this  case,  and  are  mentioned 
only  as  f^iving  color  to  plaintiffs  claim  that  the 
existence  of  controversies  between  different 
defendants  is  not  fatal  to  the  jurisdiction  of  the 
Federal  court  upon  the  allegations  of  this  bill. 

(8)  The  objection  that  Eliza  B.  Anderson 
was  alleged  in  the  bill  to  be  a  resident  and 
citizen  of  the  District  of  Columbia  was  met  by 
an  amended  allegation  that  Anderson  was  ''a 
citizen  of  8outh  Carolina,  now  residing  in 
Washington  city.  District  of  Columbia;"  and 
while  this  allecution  was  traversed,  it  must,  for 
the  purpose  of  this  hearing,  be  taken  as  true. 
76]  *As  this  case  was  appealed  under  section 
5  of  the  Act  of  March  8, 1891, upon  a  question  of 
jurisdiction,  no  other  question  can  be  properly 
considered,  and  the  decree  of  the  court  below 
must,  therefore,  be  reversed,  and  the  case  re- 
manded for  further  proceedings  in  conformity 
with  this  opinion. 

2fr,  Chirf  Justice  Fuller,  dissented. 


UNITED  STATES,  Appt. 

V. 

EARL  B.  COE. 
(See  S.  0.  Reporter*8  ed.  78-861) 

Jurisdiction  ef  United  States  Supreme  Court— 
court  of  private  land  claims^  inferior  courts, 

1.  CoDflrrem  has  power  to  confer  upon  this  court 
jurisdiction  to  entertain  an  appeal  from  the  de- 
cree of  the  court  of  private  land  claims. 

t,  Tbe  Act  creatinflT  the  court  of  private  .land 
claims,  in  prescribing  the  couree  of  prucedure 
upon  appeal  did  not  impose  upon  this  court  tbe 
exercise  of  oriidnal  Jurisdiction  contrary  to  tbe 
provisions  of  the  Constitution. 

8.  Tbe  Judicial  action  of  all  inferior  courts  estab- 
lished by  Congress  may  m  accordance  with  tbe 
Constitution  be  subjected  to  the  appellate  Juris- 
diction of  the  supreme  Judicial  tribunal  of  the 
government. 

[No.  591.  J 

Submitted  Oct,  9,  1894,    Decided  Oct.  t9, 1894. 

APPEAL  from  a  decree  of  the  Court  of  Pri- 
vate Land  Claims,  confirming  a  Mexican 
grant  in  favor  of  the  appellee  to  land  in  tbe 
territory  of  Arizona.  On  motion  to  dismiss, 
motion  denied. 


Statement  by  JTr.  Chief  Justice  Fuller: 
On  March  8,  1891,  an  Act  of  Congress  was 
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approved,  entitled  "An  act  to  establish  a  court 
of  private  land  claims,  and  to  provide  for  the- 
settlement  of  private  land  claims  in  certaia 
states  and  territories."  26  Stat,  at  L.  854,  chap. 
589. 

By  the  6r9t  section  it  was  provided  "that 
there  shall  be,  and  hereby  is,  established  a  court 
to  be  called  the  court  of  private  land  claims,  to 
consist  of  a  chief  justice  and  four  associate 
justices,  who  shall  be,  when  appointed,  citizens 
and  residents  of  some  of  the  states  of  the  United 
States,  to  be  'appointed  by  the  Presi-  [77 
dent,  by  and  with  the  advice  and  consent  «>f 
the  Senate,  to  hold  their  offices  for  tue  term 
expiring  on  the  thirty -first  day  of  December, 
Anno  Domini  eighteen  hundred  and  ninety  H  ve; 
any  three  of  whom  shall  constitute  a  quorum. 
Said  court  shall  have  and  exercise  junsdictio'i 
in  the  hearing  and  decision  of  private  lacitl 
claims  according  to  the  provisions  of  this  Act.  *^ 

Under  section  six  it  was  made  lawful  "for 
any  person  or  persons  or  corporation,  or  their 
legal  representatives,  claiming  lands  within 
the  limits  of  the  territory  derived  by  the  United 
State?  from  the  Republic  of  Mexico  and  now 
embraced  within  the  territories  of  New  Mexii^o^ 
Arizona,  or  Utah,  or  within  the  states  of  Ne- 
vada, Colorado,  or  Wyoming  by  virtue  of  any- 
such  Spanish  or  Mexican  grant,  conccssioD. 
warrant,  or  survey  as  the  Onited  States  are 
bound  to  recognize  and  confirm  by  virtue  of 
the  treaties  of  cession  of  said  country  by  Mex- 
ico to  the  United  States  which  at  the  date  t>f 
the  passage  of  this  Act  have  not  been  confirmed 
bv  Act  of  Congress,  or  otherwise  finally  de- 
cided upon  by  lawful  authority,  and  which  are 
not  already  complete  and  perfect,  in  every  such 
case  to  present  a  petition,  in  writing,  to  fhe 
said  court  in  the  state  or  territory  wbere  said 
land  is  situated  and  where  the  said  court  boi«*ft 
its  sessions,  but  cases  arising  in  the  states  and 
territories  in  which  the  court  does  not  hold 
regular  sessions  may  be  instituted  at  such  plai-e 
as  may  be  designated  by  the  rules  of  the  court. " 

Section  seven  provided:    "That  all  prooeeil- 
ings  subsequent  to  the  filing  of  said  petit i«>q 
shall  be  conducted  as  near  as  may  be  arconl- 
ing  to  the  practice  of  the  courts  of  equity  of 
the  United  States,  except  that  the  answer  of 
the  attorney  of  the  United  States  shall  not  lie 
required  to  be  verified  by  bis  oath,  and  ex<.^pt 
that,  as  far  as  practicable,  testimony  shall  l^^ 
taken  in  court  or  before  one  of  tbe  justices 
thereof.    The  said  court  shall  have  full  power 
and  authority  to  hear  and  determine  all  quea- 
tions  arising  in  cases  before  it  relative  to  the 
title  to  the  land  the  subject  of  such  case,  tbe 
extent,  location,  and  boundaries  thereof,  and 
other  matters  connected  therewith  fit  and  pro  p*^r 
to  l>e  heard  and  determined,  and  by  a  final  de> 
cree  t/>  settle  and  determine  the  question  of 
the  vaid'ty  of  the  title  *and  the  bound-  [7H^ 
aries  of  tbe  grant  or  claim  presented  for  adju- 
dication, according  to  the  law  of  nntioos.  the 
stipulations  of  the  treaty  concluded  beiwe^a 
the  United  States  and  the  Republic  of  Mexico 
at  the  city  of  Guadalupe  Hidalgo,  on  tbe  i!;»m^ 
ond  day  of  February,  in  the  year  of  our  Ix>ni, 
eighteen  hundred  and  forty-eight,  or  the  treaty- 
concluded  between  tbe  same  powers  at  the  citV 
of  Mexico,  on  the  thirtieth  day  of  December. 
in  the  year  of  our  Lord,  eighteen  hundred  Hn<t 
fifty-three,  and  the  laws  and  ordinances  of  the 
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|OTpniXDeQt  from  wbich  it  is  alleged  to  have 
wen  derived «  and  all  other  questions  properly 
anting  between  the  daimants  or  other  parties 
ia  the  case  and  the  United  States,  which  de- 
cree shall  in  all  cases  refer  to  the  treaty,  law, 
<or  ordinance  under  which  such  claim  is  con- 
firmed or  rejected;  and  in  confirming  any  such 
<Uim,  in  whole  or  in  part,  the  court  shall  in 
its  decree  specify  plainly  the  location,  bound- 
shea,  and  area  of  the  buid  the  claim  to  which 
ii  so  confirmed." 

Under  the  eighth  section.  *'any  person  or 
eorpoiation  claiming  lands  in  any  of  the  states 
or  t^rrritories  mentioned  in  this  Act  under  a 
tiiie  derived  from  the  Spanish  or  Mexican  gov- 
ernment that  was  complete  and  perfect  at  the 
date  when  the  United  States  acquired  sover- 
dgoty  therein"  was  given  the  right  to  apply  to 
the  court  in  the  manner  in  the  Act  provided  for 
other  cases,  for  a  confirmation  of  such  title. 

Section  nine  was  as  follows:  "That  the  party 
aeiinst  whom  the  court  shall  in  any  case  de- 
cide—the  United  States,  in  case  of  the  confir- 
nation  of  a  claim  in  whole  or  in  part,  and  the 
claimant,  in  case  of  the  rejection  of  a  claim* 
io  whole  or  in  part— shall  have  the  right  of 
appeal  to  the  Supreme  Court  of  the  United 
Slates,  such  appeal  to  be  taken  within  six 
months  from  date  of  such  decision,  and  in  all 
respects  to  be  taken  in  the  same  manner  and 
npon  the  same  conditions,  except  in  respect  of 
the  amount  in  controversy,  as  is  nOw  provided 
bj  law  for  the  taking  of  appeals  from  decisions 
o(  the  circuit  court  of  the  United  States.  On 
aoy  such  appeal  the  Supreme  Court  shall  re- 
try the  cause,  as  well  the  issues  of  fact  as  of 
hw,  and  may  cause  testimony  to  be  taken  in 
addition  to  ttuU  4:ivenin  the  court  below,  and 
79J  may  amend  the  record  *of  the  proceedings 
below  as  truth  and  justice  may  require^,  and  on 
such  retrial  and  hearing  every  question  shall 
be  open,  and  the  decision  of  the  Supreme  Court 
ibereon  shall  be  final  and  conclusive.  Should 
no  appeal  be  taken  as  aforesaid  the  decree  of 
tbo  court  below  shall  be  final  and  conclusive." 

By  paragraph  five  of  section  thirteen  it  was 
provided:  *'No  proceeding,  liecree,  or  act  un- 
<ier  this  Act  shall  conclude  or  sffect  the  private 
ri?bu  of  persons  as  between  each  other,  all  of 
which  rights  shall  be  reserved  and  saved  to  the 
same  effect  as  if  this  Act  had  not  been  passed; 
but  the  proceedings,  decrees,  and  acts  herein 
provided  for  shall  be  conclusive  of  all  rights 
a«  between  the  United  States  and  all  persons 
claiming  any  interest  or  right  in  such  lands." 

bection  nineteen  read  thus:  "That  the  pow- 
ers and  functions  of  the  court  established  by 
this  act  shall  cease  and  determine  on  the  thirty- 
first  day  of  December,  eighteen  hundred  and 
ninety-fiTe.  and  all  papers,  files  and  records  in 
the  possession  of  said  court  belonging  to  any 
otbe'r  public  oflQce  of  the  United  States  shall  be 
returned  to  such  office,  and  all  other  papers, 
file»,  and  records  in  the  possession  of  or  apper- 
taining to  said  court  shall  be  returned  to  and 
filed  in  the  Department  of  the  Interior." 

The  court  oi  private  land  claims  was  accord- 
ingly duly  organized  and  upon  the  pleadings 
aiHl  evidence  in  this  case  proceeded  to  a  decree 
confirming  a  Mexican  grant  in  favor  of  the 
appellee  to  land  in  the  territory  of  Arizona. 
An  appeal  having  been  duly  prayed  and  allowed 
and  thie  record  having  been  filed  in  this  court, 
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a  motion  to  dismiss  the  appeal  for  want  of 
jurisdiction  was  submitted. 

Messrs,  E.  M.  Sanford»  A.  M,  Stevenson 
and  S.  L.  Carpenter,  for  appellee,  in  favor  of 
motion: 

The  Congress  of  the  United  States  has  no 
power  to  confer  upon  the  Supreme  Court  ju- 
risdiction to  entertain  an  appeal  from  a  de- 
cision of  the  court  of  private  land  claims,  the 
latter  tribunal  not  being  vested  with  judicial 
power  in  virtue  of  any  provision  of  the  Consti- 
tution. As  the  Act  of  March  8.  1891  (26  Stat, 
at  L.  854)  establishing  the  court  of  private 
land  claims,  provides  that  the  judges  thereof 
shall  hold  their  offices  for  a  term  expiring  on 
the  81st  dav  of  December,  1805.  it  is  clear 
that  such  tribunal  is  not  a  constitutional  court. 

U.  S.  Const,  art.  8,  §  1;  American  Ins.  Co, 
▼.  S66  Bales  of  Cotton,  28  U.  S.  1  Pet.  511- 
546  (7:  242-256);  Benner  v.  Porter,  50  U.  S.  9 
How.  285-242  (18:  119,  122);  McAllister  v. 
United  States,  141  U.  S.  174  (85:  698);  Clinton 
V.  EngUbrecht,  80  U.  S.  18  Wall.  434-447  (20: 
659-652). 

No  jurisdiction  is  conferred  upon  the  court 
by  the  Act  to  administer  the  judicial  power 
of  the  United  States  in  respect  of  any  of  their 
territory  or  properl}'. 

United  States  v.  Ferreira,  54  U.  S.  18  How. 
40(14:42). 

As  the  court  of  private  land  claims  is  not  a 
court  in  the  sense  of  having  been  vested  with 
the  judicial  power  of  the  United  States.  Con- 
gress may  not  impose  upon  this  court  tlie  ex- 
ercise of  appellate  jurisdiction  over  its  decis- 
ions. 

Gordon  t.  United  States,  117  U.  S.  698, 
appx. 

Congress  cannot  extend  the  appellate  power 
of  this  court  beyond  the  limits  prescribed  by 
the  Constitution,  and  can  neither  confer  nor 
impose  on  it  the  authoritvor  duty  of  hearing 
and  determining  an  appeal  from  a  commissioner 
or  auditor  or  any  other  tribunal  exercising 
only  special  power  under  an  Act  of  Coufi:rc'ss. 

United  States  v.  BitcJiie,  58  U.  S.  17  flow. 
525(5:286);  Bayburn's  Case,  2  U.  S.  2  DalL 
409  (1:486);  Re  Sanborn,  148  U.  S.  222  (15: 
429);  Grisar  v.  McDoweU,  78  U.  8.  6  Wall.  863 
(18:868);  State  Auditory.  Atchison,  T.  <fe  S, 
F.  R.  Co,  6  Kan.  505;  Wiseart  v.  Dauchy,  8  U. 
S.  8  Dall.  821  (1:619);  Elliott,  Appellate  Pro- 
cedure, §§  15-17. 

It  is  the  essential  criterion  of  appellate  juris- 
diction that  it  revises  and  corrects  the  proceed- 
ings in  a  cause  already  instituted  and  does  not 
create  that  cause. 

Marhury  v.  Madison,  5  U.  S.  1  Cranch,  175 
(2: 72). 

,  Mr,  Lawrence    Maxwell,  Jr,,  Solicitor 
Gen,,  for  appellant,  in  opposition: 

While  claimants  under  grants  made  by 
Mexico  or  the  Spanish  authorities  prior  to  the 
cession  have  no  right  to  a  judicial  determina- 
tion of  their  claims  {Astiazaran  v.  SantaRita 
fjind  d  Min.  Co,  148  U.  S.  80-82  (87:  876, 
877)  and  cases  cited)  Congress  may,  never- 
theless, provide  for  their  determination  by  ju- 
dicial proceedings,  if  it  sees  fit. 

Cnited  States  v.  Ritchie,  58  U.  S.  17  How, 
525,  588.  534  (15:  236,  238). 

It  is  competent  for  Congress,  if  it  sees  fit,  to 
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provide  for  the  judicial  determination  of 
claims  apiiost  the  United  States  for  lands 
granted  by  the  Mexican  authorities  prior  to 
the  cession. 

VfkiUd  SUftes  t.  Arredondo,  81  U.  S.  6  Pet. 
691,  709  (8:  547,  564);  BatiUer  ▼.  Dominguez, 
180  U.  S.  288  (82:  926). 

The  authority  for  the  establishment  of  the 
court  of  private  land  claims  is  not  found  in 
article  8,  but  in  other  provisions  of  the  Con- 
stitution. It  is  a  legislative  and  not  a  consti- 
tutional court. 

Section  1  of  the  Constitution  does  not  ex- 
haust the  power  of  Congress  to  establish  courts. 

American  In$,  Co,  v.  S56  Bales  of  Cotton,  26 
U.  S.  1  Pet.  511  (7: 242):  Chisliolm  v.  Georgia, 
2  U.  S.  2  Dall.  419  (1:440);  Wineonsin  v.  Peli- 
can Ins,  Co.  127  U.  8.  265(83:  289);  United 
Stata  V.  Lee,  106  U.  8. 196,  228  (27: 171. 182). 

The  court  of  private  land  claims  has  the 
essential  characteristics  of  a  judicial  tribunal, 
including  the  most  essential  attribute  of  all,  the 
power  to  bind  the  parties  by  its  judgments. 
The  judicial  power  of  the  United  States  under 
article  8  of  the  Constitution  may  be  vested  in 
temporary  courts,  provided  the  judges  are  ap- 
pointed for  the  life  of  the  court. 

Kentucky  db  I.  Bridge  Co.  v.  LouistiHe  db 
N,  B,  Co,  2  Inters.  Com.  Rep.  851,  2  L.  R  A. 
289. 87  Fed.  Rep.  667,  6 1 2. 

The  course  of  procedure  prescribed  for  this 
court  on  appeals  from  the  court  of  private 
land  claims  does  not  have  the  effect  to  convert 
such  appeals  into  original  proceedings.  The 
constitutionality  of  the  court  so  far  as  ii  has  ju- 
risdiction over  lands  in  the  territories  is  not  open 
to  debate. 

McAllister  ▼.  United  States,  141  U.  8.  174, 
180,  184  (85:  698,  695,  696). 

Jdr,  Chirf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  motion  to  dismiss  rests  upon  two 
grounds:  1.  That  the  Congress  had  no  power 
to  confer  upon  this  court  jurisdiction  to  enter- 
tain an  appKBal  from  the  decree  of  the  court  of 
private  land  claims  because  the  latter  is  not 
vested  with  judicial  power  In  virtue  of  any 
provision  of  the  Constitution.  2.  That  if  this 
be  not  so,  nevertheless  the  Act  creating  that 
court,  in  prescribing  the  course  of  procedure 
upon  appeal,  imposed  upon  this  court  the  ex- 
ercise of  original  jurisdiction  contrary  to  the 
provisions  of  the  Constitution,  and  that  there- 
fore no  appeal  would  lie. 

The  second  of  these  grounds  does  not  appear 
to  us  to  afford  any  support  to  appellee's  con- 
tention. This  is  not  one  of  the  cases  within 
the  original  jurisdiction  of  this  court*  and  if  it 
be  one  of  those  in  respect  of  which  the  court 
has  appellate  jurisdiction,  that  jurisdiction 
exists  **both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations  as  the 
Congress  shall  make." 

83J  *If  the  paragraph  in  the  ninth  section  of 
the  Act  providing  that  this  court  shall  retry 
causes  coming  up  on  appeal,  '*as  well  the  issues 
of  fact  as  of  law,  and  may  cause  testimony  to 
be  taken  in  addition  to  that  given  in  the  court 
below,  and  may  amend  the  record  of  the  pro- 
ceedings below  as  truth  and  justice  may  re- 
quire; and  on  such  retrial  and  hearing  every 
question  shall  be  open,**  were  obnoxious  to  the 
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I  objection  that  in  whole  or  In  part  it  was  nor 
such  a  regulation  as  the  Congiess  had  power 
to  enact,  then  the  section  would  to  that  extent 
be  invalid,  but  this  would  not  take  away  the 
right  of  appe>il  itself,  nor  could  the  question  of 
such  invalidity  arise  except  when  particular 
action  was  asked  under  the  clause. 

We  understand  the  suggestion  as  made  to 
relate  to  the  authority  to  allow  further  proofs 
or  the  record  to  be  amended.  Causes  in  the 
court  of  private  land  claims  are  in  effect  equity* 
causes  and  brought  to  this  court  byappe&U 
and,  as  observed  by  Chirf  Justice  Ellswt>rth, 
in  Wiscart  v.  Dauchy,  3  XT.  8.  8  Dall.  321  I . 
619],  "an  appeal  is  aprocessof  civil  lawong'.o 
and  removes  a  cause  entirely;  subjecting  u.e 
fact,  as  well  as  the  law.  to  a  review  and  reiri^il: 
but  a  writ  of  error  is  a  process  of  common  taw 
and  it  removes  nothing  for  examination  but 
the  law." 

The  remedy  by  appeal  in  its  original  wnse 
was  confined  to  causes  in  equity,  ecclesia^ticaK 
and  admiralty  jurisdiction.     Undoubtedly  k\\- 
pellate  courts   proceeding   according  to*  the 
course  of  the  civil  law  may  allow  parties  to  in- 
troduce new  allegations  and  further  pr(>'')fs. 
and  such  has  been  the  settled  practice  (^f  the 
ecclesiastical  courts  in  England  and  of  the  ad- 
miralty courts  in  this  country.    Nevertheli'<is 
orders  allowing  this  to  be  done  arc  not  grontt-d 
as  matter  of  course,  but  made  with  extreine 
caution,  and  only  on  satisractory  grounds.     A^ 
to  appeals  to  this  court  from  the  decrees  of 
circuit  courts  in  equity  causes,  it  was  piovidcd 
by  the  second  section  of  the  Act  of  Con;;rt*<«- 
of  March  8,  1808  (2  Stat,  at  L.  244.  chap.  40; 
carried  forward  into  section  698  of  the  Revised- 
Statutes)  which  was  the  first  enactment  piviri*- 
the  remedy  by  appeal,  '*that  no  new  evidenct^ 
'  shall  be  received  in  the  said  court,  on  the  hear- 
ing of  such  appeal,  except  in  admiralty  and 
prize  causes."    Holmes  v.   Trovt,  82  L.  S.  T 
Pet.  171  [8:  647];  MitrfiH  t.  United  States,  34 
U.  8.  9  Pet.  711  [9:  288];  "^Boone  v.  ChilesA^^ 
85  U.  8. 10  Pet.  177  [9: 888];  Bleaser.  GaAing- 
ton,  92  U.  S.  1  r28-  5211.    And  in  respect  of 
the  allowance  of  amendments,  when  the  ends 
of  justice  require  it,  the  course  has  been  to  re- 
mand  the   cause   with    directions.     Winrfin^ 
Ferry  Co,  ▼.  Ohio  db  M,  It  Co,  142  U.  S'.'Sve 
[85: 1055],  and  cases  cited. 

Under  what  circumstances  and  to  what  cx> 
tent  the  power  to  amend  the  record  of  the  pro- 
ceedings below  under  this  Act,  or  to  cause- 
Additional  testimony  to  be  taken,  was  intended 
to  be  exercised,  we  are  not  now  called  on  \o 
consider.  The  statute  is  not  mandatory,  but 
empowers  the  court  to  direct  further  pro*  f^ 
ana  to  amend  the  record  if  in  its  judcmect  the 
case  demands  its  interposition  to  that  effect, 
and,  as  the  question  is  one  of  power  merely, 
and  not  properly  arising  for  determinatioQ  oq 
this  motion,  we  need  not  prolong  these  obeer- 
vations. 

The  principal  ground  relied  on  by  appellee 
is  that  the  court  of  private  land  claims  is  not  % 
tribunal  vesed  with  judicial  power  in  ▼iriue 
of  any  provision  of  the  Constitution,  and,  there- 
fore, the  Congress  had  no  power  to  confer  upon 
this  court  jurisdiction  to  entertain  appeals  from 
its  decisions. 

By  article  8  of  the  treaty  of  Guadalupe  III- 
dalgo  and  article  5  of  the  Gadsden  treaty,  tb^. 
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nopertj  of  MexicfiTis  witbf n  the  territory  ceded 
bj  Mexico  to  the  United  States  was  to  be  *']o- 
Tio)at>lj  rfspected/'  and  tbey  and  their  heirs 
nd  grantees  were  to  enjoy  with  respect  to  it 
"mranties  equally  ample  as  if  the  same  he- 
loused  to  oil  izeos  of  the  United  States."  9  Stat. 
K  L  920,  930:  10  Stat,  at  L.  1035.  While 
dtimants  under  grants  made  hy  Mexico  or  the 
Sfttoiah  authorities  prior  to  the  cession  had  no 
right  to  a  judicial  determination  of  their  claims. 
Congress,  nevertheless,  might  provide  therefor 
if  it  chose  to  do  so.  Ariiazaran  v.  Santa  Rita 
Land  A  Min,  Co.  148  U.  S.  80  [37:  8761.  And 
it  nifi  for  this  purpose  that  the  Act  of  Murch 
S,  1891.  was  passed,  establishing  the  court  of 
priTtte  land  claims  for  the  settlement  of  claims 
traiost  the  United  States  to  lands  * 'derived  by 
tbe  United  States  from  the  Republic  of  Mexico, 
ind  DOW  embraced  within  the  territories  of 
yew  Mexico,  Arizona,  or  Utah  or  within  the 
itttes  of  Nevada,  Colorado,  or  Wyoming." 
85]  *The  argument  is  that  the  court  thus 
created,  composed  of  judges  holding  office  for  a 
time  limited,  is  not  one  of  tbe  courts  mentioned 
in  article  3  of  the  Constitution,  whereby  the  ju- 
dictal  power  of  the  United  States  is  vested  in 
floe  Supreme  Court  and  in  such  inferior  courts 
IS  Congress  may  from  time  to  time  establish, 
tbe  judges  of  which  hold  their  offices  during 
good  behavior,  receiving  at  stated  times  for 
ibeir  f«r vices  a  compensation  that  cannot  be 
<timioisbed  during  their  continuance  in  office. 
and  are  removable  only  by  impeachment;  and 
that  tbe  appellate  power  of  this  court  cannot 
be  extended  to  the  revision  of  the  judgments 
and  decrees  of  such  a  court.  Granting  that 
tbe  court  of  private  land  claims  does  not  come 
within  the  third  article,  the  conclusion  assumes 
dtber  that  the  power  of  Congress  to  create 
courts  can  only  be  exercised  in  virtue  of  that 
article,  or  that  judicial  tribunals  otherwise 
fttablished  cannot  be  placed  under  the  super- 
vvnry  power  of  this  court. 

It  must  be  regarded  as  settled  that  section 
one  of  article  3  does  not  exhaust  the  power  of 
Cooeress  to  establish  courts.  The  leading 
caae'npon  the  subject  is  American  Ins.  Co,  v. 
S56  BnU$  of  Cotton,  26  U.  8.  1  Pet.  611,  546 
[7: 242,  2561,  ^°  ^hich  it  was  held  in  respect 
of  territorial  courts,  Chitf  Justice  Marshall  de- 
hTeringthe  opinion,  that  while  those  courts 
are  not  courts  in  which  the  judicial  power  con- 
ferred bj  article  8  can  be  deposited,  }ret  that 
tbey  are  legislative  courts  created  in  virtue  of 
tbe  reoeral  right  of  sovereignty  which  exists 
in  tbe  government  over  the  territories,  or  of 
tbe  clause  which  enables  Congress  to  make  all 
needful  rules  and  regulations  respecting  the 
territory  belonging  to  the  United  States.  The 
antborities  are  referred  to  and  commented  on 
hy  Mr,  Justice  Harlan  in  McAllister  v.  United 
5tofef.  141  U.  8.  174  [35: 693]. 

Tbe  case  l^efore  us  relates  to  the  determina- 
tion of  a  claim  against  the  United  States  to 
lands  situated  in  the  territory  of  Arizona, 
and.  as  it  was  clearly  within  the  authority  of 
Congress  to  establish  a  court  for  such  determi 
natioo,  unaffected  by  the  definitions  of  article 
S.  the  questiou  is  not  presented  whether  it  was 
witbinthepowerof  Congress tocreate  a  judicial 
tribunal  of  this  character  for  the  determination 
86]  *of  title  to  property'  situated  in  the  states, 
wbere  the  courts  of  the  United  States,  proper. 
lis  U.S. 


are  parts  of  the  Federal  system,  "invested  with 
the  judicial  power  of  the  United  States  ex- 
pressly conferred  by  the  Constitution,  and  to 
be  exercised  in  correlation  with  the  presence 
and  jurisdiction  of  the  several  state  courts  and 
governments."  Hombuckle  v.  Toombs,  85  U.  8. 
18  Wall.  648,  655  [31:  968,  967]. 

And  as  wherever  the  United  States  exercise 
the  power  of  government,  whether  under  spe- 
cific grant,  or  through  the  dominion  and  sbv- 
ereifirhty  of  plenary  authority  as  over  the  terri- 
tories {Shively  v.  BovoJby,  153  U.  S.  1,  48  [88: 
881,  849)  that  power  includes  the  ultimate  ex- 
ecutive, legislative,  and  judicial  power,  it  fol- 
lows that  the  judicial  action  of  all  inferior 
courts  established  by  Congress  may  in  accord- 
ance with  the  Constitution  be  subjected  to  the 
appellate  jurisdiction  of  the  supreme  judicial 
tribunal  oi  the  government.  There  has  never 
been  any  question  in  regard  to  this  as  applied 
to  territorial  courts,  and  no  reason  can  be  per- 
ceived for  applying  a  different  rule  to  the  ad- 
judications of  the  court  of  private  land  claim* 
over  property  in  the  territories. 

The  motion  to  dismiss  is  denied. 


Mrs.  A.  F.  SIPPERLEY  bt  al.,  AppU. 

V, 

JOHN  O.  SMITH  ET  AU 

(See  8.  0.  Reporter's  ed.  83-89.) 
Parties  to  an  appeal. 

Interveners  in  a  suit  cannot  appeal  from  jud(r> 
meat  therein, without  Jotnintr  the  other  parties  ia 
the  suit  as  parties  to  the  appeal,  or  without  an 
order  permitting  the  severance. 

[No.  688.] 

Submitted  Oct.  15, 1894.   Decided  Oct.  f 9, 18H. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah,  affirming 
the  judgment  of  the  District  Court  of  the  Third 
Judicial  District  of  that  territory,  adjud^iog^ 
an  assignment  faudulent  and  void,  etc.,  in  an 
action  brought  by  John  O.  Smith  €^  al.,  against 
A.  F.  Sipperley  et  al,,  in  which  action  M.  J. 
Gray.  Mrs.  A.  P.  Sipperley  el  at,,  intervened. 
On  motion  to  dismiss  or  affirm.    Dismissed. 

Statement  by  the  Chief  Justice. 

A.  F.  Sipperley  and  H.  S.  Lee,  composing- 
a  partnership  under  the  firm  name  of  A.  F. 
Sipperley  &  Co.,  doing  business  in  the  city  of 
Salt  Lake.  Utah,  made  an  assignment  of  their 
partnership^property  to  one  Ross  in  trust  to[87 
convert  the  same  into  money  ami  pay  creditors 
in  the  order  named,  first,  M.  J.  Gray  and  tbe 
Union  Bank  of  Greeley.  Colo.,  in  full;  second. 
Mrs.  A.  F.  Sipperley,  Mrs.  E.  J.  Walling,  and 
H.  A.  Lee,  certain  individual  indebtedness,  in 
full;  third,  their  remaining  creriitors.  John 
O.  Smith,  George  Whiting,  Charles  F.  Conner, 
and  George  S.  Smith,  composing  the  firm  of 
Smith,  Conner  &  Co.,  brought  suit  against  A. 
F.  Sipperley  and  H.  S.  Lee,  in  the  District 
Court  for  the  Third  Judicial  District  of  Utah 

Note.— jl8  to  parties  in  error,  who  necessary,  see 
note  to  OwiHffs  to  Kincannoo.  8:  727. 

That  oriiy  parties  to  record  can  be  heard  »m  nppe*ii 
or  writ  of  error,  see  note  to  HarrisoD  v.  Nixon.  Ih 
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Territory,  and  levied  an  attachment  on  the  as- 
signed property  upon  the  ground  that  Sipper* 
ley  &  Co.  had  disposed  thereof  with  intent  to 
defraud  their  creditors.  Thereupon  the  pre- 
ferred creditors,  M.  J.  Oray,  the  Union  Bank 
of  Greeley,  Colorado,  Mrs.  Sipperley,  Mrs. 
Walling,  and  H.  A.  Lee,  filed  an  intervening 
complaint  in  said  suit,  praying  for  a  receiver, 
and  that  the  assignment  be  declared  valid  and 
Che  indebtedness  due  them  be  ordered  to  be 
paid  out  of  the  proceeds  of  the  property  and 
tor  general  relief;  which  intervening  complaint 
was  answered  by  the  ori^nal  plaintiffs,  who 
prayed  therein  that  the  assignment  be  adjudged 
fraudulent  and  void.  Ttie  cause  was  tried  by 
the  District  Court  of  the  Third  Judicial  Dis- 
trict, a  jury  having  been  duly  waived;  the  trial 
Judge  filed  findings  of  fact  and  conclusions  of 
law,  and  render^  judgment,  adjudging  the 
assignment  fraudulent  and  void;  dismissing 
the  complaint  of  intervention;  and  directing 
the  receiver  (the  assignee  having  in  the  mean- 
time been  appointed  receiver)  to  pay  plaintiffs 
in  certain  other  suits  consolidated  with  this  and 
then  these  plaintiffs. 

The  title  of  the  cause  in  the  district  court 
under  which  the  findinjgs  of  fact  and  conclu- 
sions of  law  appeared  m  the  record,  and  also 
the  juclgment,  was  as  follows:  "John  O.  Smith 
€t  al..  Plaintiffs,  ts,  A.  F.  Sipperley  et  al.^  De- 
fendants, and  M.  J.  Qray,  Mrs.  A.  F.  Sipper- 
ley. Mrs.  E.  J.  Walling,  H.  A.  Lee,  and  The 
Union  Bank  of  Qreeley,  Colorado,  Interven- 
ors."  The  record  did  not  contain  the  prayer 
for  and  allowance  of  appeal  to  the  supreme 
court  of  Utah,  but  showed  as  at  the  June  term, 
1898,  of  that  court,  the  following  order:  '*John 
O.  Smith  et  a/,  w.  A.  F.  Sipperley  et  al,,  Def'ts, 
•88]  and  M.  J.  Gray  *et  at..  Interveners  &  Ap- 
pellants. This  cause  coming  on  regularly  to  be 
heard,  was  arsued  bv  Hon.  John  W,  Judd  in 
behalf  of  appellants,  by  Charles  C.  Dey.  Esq., 
in  reply,  was  submitted,  and  taken  under  ad- 
Tisement."  The  judgment  of  the  district 
court  was  thereafter  affirmed.  The  opinion 
of  the  supreme  court  is  given  and  is  enti- 
tled, '*Jobn  O.  Smith  et  al..  Respondents, 
M.  A.  F.  Sipperley  et  al.  Appellants."  Sub- 
sequently this  order  was  entered:  *'John  O. 
Smith  et  al.  v$.  A.  F.  Sipperley,  DefU.  and 
M.  J.  Gray  et  al.,  Inter?enors  &  Appellants. 
In  this  cause  counsel  for  appellants  prays 
the  allowance  of  an  appeal  from  the  judg- 
ment of  this  court,  rendered  therein,  to 
the  Supreme  Court  of  the  United  States,  and 
asks  that  the  amount  of  a  bond  to  be  given 
thereon  be  now  fixed,  and  it  was  ordered  that 
such  appeal,  as  prayed  for,  be  and  is  hereby 
allowed,  and  the  amount  of  abend  to  be  given 
thereon  is  fixed  in  the  sum  of  five  thousand 
dollars,  and  the  amount  of  a  bond  for  costs  is 
fixed  in  the  sum  of  five  hundred  (500)  dollars." 

The  record  disclosed  a  bond  dated  December 
«2,  189S,  entitled  **John  O.  Smith  f<  a/..  Re- 
spondents, vs.  A.  F.  Sipperley  et  al.,  Defend- 
ants, and  M.  J.  Gray  et  a/.,*Intervenors,  Ap- 
pellants." signed  by  Mrs.  Sipperlev,  Mrs. 
Walliog,  H.  A  Lee,  and  the  Union  Bank  of 
Oreeley,  Colorado,  as  principals,  running  to 
John  O.  Smith,  Georj^e  Whiting,  Charles  P. 
Conner,  and  George  S.  Smith,  composing  the 
firm  of  Smith,  Whiting,  Connor  &  Co.,  in 
the  penal  sum  of  15500.  and  reciting   that, 
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"Whereas  the  above  named  Mistresa  A.  P. 
Sipperley,  Mistress  E.  J.  Walline,  H.  A.  Lee, 
and  the  Union  Bank  of  Greeley,  Colorado,  have 
prosecuted  an  appeal  to  the  Supreme  Court  of 
the  United  States,  etc."  This  lx)Dd  was  ap- 
proved by  the  Chief  Justice  of  Utah,  and  filed 
on  the  day  of  its  date.  Citation  was  issued, 
dated  January  4,  1894,  and  directed  to  John 
O.  Smith.  Georce  Whiting,  Charles  P.  Connor, 
George  S.  Smith,  and  their  attorneys,  reciting 
that  Mrs.  Sipperley,  Mrs.  Walling,  H.  A«  Lee. 
and  the  Union  Bank  of  Greeley,  Calorado,  had 
appealed,  etc.,  service  of  which  citation  was 
admitted  January  12, 1894.  An  assignment  of 
errors  in  this  court  was  also  filed  in  that  court 
January  12,  entitled  **<John  O.  Smith <f/(7/. [89 
w.  A.  F.  Sipperley  ^^  al.,  and  Mrs.  A.  F.  Sipper- 
ley. Mrs.  E.  J.  Walling,  H.  A.  Lee.  and  The 
Union  Bank  of  Greeley,  Colorado.  Interveners 
&  Appellants."  No  application  for  summons 
and  severance  as  to  M.  J.  Gray  or  any  equiva- 
lent therefor  appeared  in  the  record,  nor  any 
order  permitting  severance;  nor  was  any  appli- 
cation made  in  this  court  for  the  issue  of  cita- 
tion to  A.  F.  Sipperley  and  H.  8.  Lee.  or  leave 
to  perfect  the  appeal  as  to  them;  nor  did  tbej 
or  Gray  appear  herein. 
Appellees  moved  to  dismiss  or  afSrm. 

Mr.  C.  H.  Armes  for  appelleea,  for  the  mo- 
tion. 

Mr.  J«  W«  Judd  for  appellants.  Id  oppo- 
sition. 

Tfie  Chief  Justice:  The  motion  todismiaa  li 
sustained  upon  the  authority  of  Masterson  v. 
Howard,  77  U.  S.  10  Wall.  416  [19:  9531;  Har 
dee  V.  Wilson,  146  U.  S.  179  [36: 9331;  I'^gUhart 
V.  Stansbury,  151  U.  S.  68_r38:  76];  Datis  t. 
Mercantile  Trust  Co.  152  U.  8.  690  [88;  5<»]. 

Appeal  dismissed. 


STATE  OF  NEW   YORK,  AppU.. 

V. 

JOHN  C.  ENO. 

(See  S.  C.  Reporter^  ed.  8^99.) 

Habeas  corpus— -tolien  should  he  denied. 

L  The  Circuit  Court  of  the  United  Btatea  alioiild 
not,  except  In  cases  of  urgency,  dlscbanre  upon 
habeas  corpus,  from  custody  under  warrants 
issued  by  a  state  court,  one  charged  wtUi  the 
offense  committed  while  president  of  a  nattooai 
bank,  of  forgery  by  making  false  entries  io  tbe 
books  of  the  bank  with  intent  to  defraud,  where 
he  is  not  indicted  in  any  court  of  the  United 
States  for  such  offense. 

2.  The  claim  of  the  accused  of  immunity  from 
prosecution  in  a  state  court,  should  be  first 
passed  upon  by  the  highest  court  of  the  state,  and 

Note.— J.8  to  %chen  habeas  corpus  maw  iavMS«  €tn  J 
when  not:  and  from  what  eourtt,  ami  byvshatSud4f€s: 
what  may  he  inquired  into  hy  wrU  qT,  see  note  to 
United  States  v.  Hamilton.  1: 490. 

As  to  what  questions  may  t>e  etmsidered  on  haXfcoM 
oyrpus,  see  note  to  Ex  parte  Carll,  27:  ses. 

As  to  suspension  of  writ  of  habeas  corpus^  see  not* 
to  Luther  v.  Borden,  U:  58L 
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«7  fMeiml  riirbt  Is  denied  him,  be  may  then 
tiVe  the  ease  to  tbto  court  for  redress. 

[No.  602.] 
Arpisd  and  SubmHted  Oct.  17, 1894.    Decided 

Get.  t9, 1894. 

APPEAL  from  a  Judgment  of  the  Circuit 
Coart  of  the  United  States  for  the  South- 
era  District  of  New  York,  adjuddog  that 
John  C.  Eno,  was  restrained  of  his  liberty  in 
viotiti6n  of  the  Constitution  and  laws  of  the 
Umied  States  and  discharging  him  from  cus- 
tody upon  habeas  corpus.  Reversed,  with  di- 
Rctioos  to  dismiss  the  writ  of  habeas  corpus 
tad  to  remand  the  accused  to  the  custody  of 
(be  suite  authorities. 

The  facts  arc  stated  in  the  opinion. 

Memrt.  John  D.  Lindsay  and  John  B. 
MawgioT  appellants. 

Mr.  George  Bliss  for  appellee. 

Jfr.  JutHce  Harlan  delivered  the  opinion 
cC  the  court: 

The  appelleee  presented  to  the  court  below 
Ids  petition  for  a  writ  of  habeas  corpus,  alleg- 
isg  that  he  was  restrained  of  his  liberty  by  the 
wtfden  of  the  city  prison  in  New  York  city; 
that  he  had  not  been  committed  and  was  not 
detained  by  Yirtue  of  any  judgment,  decree, 
final  order  or  process;  that  the  cause  or  pre- 
tence of  such  restraint  was  certain  bench  war- 
nuts  issued  upon  indictments  against  him  in 
(be  court  of  general  sessions  of  the  peace  of 
tbe  city  and  county  of  New  York;  and  that 
those  indictments,  copies  of  which  are  exhib- 
ited with  tbe  petition,  charge  him  with  the 
commission  of  certain  offenses  over  which  that 
eooit  "has  not  and  never  has  had  jurisdiction." 
Tbe  relief  asked  was  that  the  petitioner  be 
iltsdiarged  from  the  custody  of  the  state  au- 
thorities. 

Tbe  indictments  referred  to  were  five  in 
Bomber  and  were  based  upon  the  Penal  Code 
of  New  York,  which,  amone  other  things,  de- 
cfares  any  person  guilty  of  U)rgery  in  tbe  sec- 
ood  degree  and  punishable  by  imprisonment 
Us  a  term  not  exceeding  ten  years  who.  with 
iBient  to  defraud,  forges  an  entry  made  in  any 
txwk  of  records  or  accounts  kept  by  a  corpora- 
tioo  doing  business  within  the  state,  or  in  any 
account  kept  by  such  a  corporatioii,  whereby 
uy  pecuniary  obligation,  claim  or  credit  is  or 
purports  to  be  created,  increased,  diminished, 
91J*di8charged  or  in  any  manner  affected; 
Md  any  person  guilty  of  forgery  in  the  third 
degree  and  punishable  by  imprisonment  for 
not  more  then  five  years  who,  with  intent  to 
defraud  or  conceal  any  larceny  or  misappro- 
priatioo  of  any  money  or  property,  alters, 
erases,  obliterates  or  destroys  sn  account,  book 
of  accounts,  record  or  writing,  belonging  to,  or 
appertaining  to  the  business  of  a  corporation, 
•sodaHon,  public  office  or  officer,  partner- 
ibip  Q(t  individual;  or  makes  a  false  entry  in 
aav  such  account  or  book  of  accounts;  or  wil- 
folljr  omits  to  make  true  entry  of  any  material 
parUcular  in  any  such  account  or  book  of  ao- 
coQota,  irade,  written  or  kept  bv  him  or  under 
bis  diiectton.  N.  Y.  Penal  Code,  P§  511,  515, 
©4,525.  .^»       .       . 

In  some  of  tbe  indictments  the  offense  is 
«btn^  to  have  been  committed  by  Eno  in 
186S:  in  the  others,  in  the  year  1884. 

Each  indictment  alleges  that  the  offense  de- 
l4i  U.  S.      U.  8.,  Book  89  6 


scribed  was  committed  by  the  accused  while 
he  was  president  of  the  Second  National  Bank 
in  the  city  of  New  York.  It  also  appears 
from  the  indictments  that  the  alleged  forgeries 
consisted  in  the  making  of  certain  false  entries 
in  the  books  and  accounts  of  that  bank  with 
intent  to  defraud  and  to  conceal  the  misappro- 
priation of  its  moneys. 

By  the  Revised  Statutes  of  the  United  States 
it  is  provided: 

"Sec.  668.  The  district  courts  shall  have  ju- 
risdiction as  follows:  Fir$t.  Of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the 
United  States,  committed  within  their  respect- 
ive districts,  or  upon  tbe  high  seas,  the  pun- 
ishment of  which  is  not  capital,  except  in  the 
cases  mentioned  in  section  5412,  title  Orime%** 

**Sec.  629.  The  circuit  courts  have  original 
jurisdiction  as  follows:  .  .  .  Ttoentieth.  Ex- 
clusive cognizance  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United 
States,  except  where  it  is  or  may  be  otherwise 
provided  by  law.  and  concurrent  jurisdiction 
with  the  district  courts  of  crimes  and  offenses 
cognizable  therein." 

••Sec.  711.  The  jurisdiction  vested  in  the 
courts  of  the  United  States  in  the  cases  and 
proceedings  hereinafter  'mentioned  shall  [92 
be  exclusive  of  tbe  courts  of  tbe  several  states: 
First.  Of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  Uniled  Slates." 

By  section  5209,  title,  National  Banks,  it  is 
provided  that  ''every  president,director,cashier, 
teller,  clerk  or  agent  of  anv  association  who 
embezzles,  abstracts,  or  wilfully  misapplies 
any  of  the  moneys,  funds  or  credits  of  the  asso- 
ciation: ...  or  who  makes  anv  false  entry  in 
any  book,  report,  orstatement  of  the  association 
with  intent,  in  either  case,  to  injure  or  defraud 
the  association  or  any  other  company,  body 
politic  or  corporate,  or  any  individual  person, 
or  to  deceive  any  officer  of  the  association,  or 
any  agent  appointed  to  examine  the  affairs  of 
any  such  association;  and  every  person  who 
with  like  intent  aids  or  abets  any  officer,  clerk, 
or  agent  in  violation  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be 
imprisoned  not  less  than  five  years  nor  more 
than  ten." 

'%  5328.  Nothing  in  this  title  [Crimes]  shall 
be  held  to  take  away  or  impair  the  jurisdiction 
of  the  courts  of  the  several  states  under  the 
laws  thereof." 

The  circuit  court  held  that  the  several  of- 
fenses for  which  tbe  defendant  was  indicted 
were  cofmizable  under  the  authority  of  the 
United  States,  and  that  the  jurisdiction  vested 
in  the  courts  of  the  (Jnited  States  to  punish 
them  was  exclusive  of  the  courts  of  the  state: 
and  for  that  reason  it  was  adjudged  that  tbe 
accused  was  restrained  of  his  liberty  in  viola- 
tion of  the  Constitution  and  laws  of  tbe  United 
States.  He  was  consequently  discharged  from 
custody.  The  court  in  its  opinion  said  that 
'*if  any  serious  doubt  were  entertained  as  to  the 
want  of  jurisdiction  of  the  court  of  general 
sessions  of  the  city  of  New  York  and  the  con- 
sequent want  of  authority  to  retain  the  peti- 
tioner in  custody,  such  a  disposition  of  the 
present  proceeding  would  be  made  as  would 
permit  that  question  to  be  raised,  in  tbe  event 
of  a  conviction  upon  the  indictment,  after  a 
trial.- 
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Tbe  circumstances  under  which  a  court  of  the 
United  States  is  at  liberty  upon  habeas  corpus 
to  discburge  one  held  in  custody  tinder  the  pro- 
cess of  a  state  court  was  considered  la  Ex  parte 
931  *Iiof/all,  117  U.  S.  241.  252  [29:  868. 
871  J.  Royall  was  charged  by  indictments  in 
one  of  the  courts  of  Virginia  with  having  vio- 
lated certain  statututesof  that  commonwealth. 
Being  held  in  custody  by  the  state  authorities 
for  tf ial  he  presented  petitions  for  habeas  cor- 
pus in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia  and  prayed 
to  be  discharged  upon  tbe  ground  that  the 
statutes  under  which  he  had  been  indicted  were 
repugnant  to  tbe  Constitution  of  tbe  United 
States  and,  consequently,  that  he  was  restrained 
of  bis  liberty  in  violation  of  that  instrument 
Rev.  Stat  §^  751-755.  761.  764;  Act  of  March 
8.  1^55.  chap.  858  (23  Stat  at  L.  487).  Tbe 
petitions  were  dismissed,  and  the  cases  were 
brought  by  appeal  to  this  court. 

This  court  held  that  Congress  intended  to  in- 
vest the  courts  of  the  Union  and  the  justices 
and  judges  thereof  with  power,  upon  writ  of 
habeas  corpus,  to  restore  to  liberty  any  person 
within  their  respective  jurisdictions  who  is 
held  in  custody,  by  whatever  authority,  in  vio- 
lation of  the  Constitution  or  any  law  or  treaty 
of  the  United  States;'  that  tbe  statute  contem- 
plated that  cases  might  arise  when  the  power 
thus  conferred  aboulcl  be  exercised  during  the 
progress  of  proceedings  instituted  a;;ninst  the 
petitioner  in  a  state  court,  or  by  or  under  the  au- 
thority of  a  state,  on  account  of  tbe  very  mat- 
ter presented  for  determination  by  tbe  writ  of 
habeas  corpus.  But  it  was  adjudged  that  tbe 
statute  did  not  imperatively  require  the  circuit 
court  by  writ  of  habeas  corpus  to  wrest  tbe 
petitioner  from  the  custody  of  the  state  officers 
m  advance  of  his  trial  in  the  state  court;  that 
while  tbe  circuit  court  of  the  United  States  has 
tbe  power  to  do  so,  and  could  discbarge  the 
accused  in  advance  of  his  trial,  if  he  be  re- 
strained of  bis  liberty  in  violation  of  tbe  Na- 
tional Constitution,  it  is  not  bound  in  every 
case  to  exercise  such  power  immediately  upon 
application  being  made  for  the  writ. 

'*We  cannot  s~uppose,"  the  court  said,  "that 
Congress  intended  to  compel  those  courts  by 
such  means,  to  draw  to  themselves,  in  the  first 
instance  tbe  control  of  all  criminal  prosecutions 
commenced  in  state  courts  exercising  authority 
wit  bin  tbe  same  territorial  limits  where  the  ac- 
041cused  claims  *tbat  he  is  held  in  custodv  in 
violation  of  tbe  Constitution  of  the  United 
States.  The  injunction  to  hear  the  case  sum- 
marily, and  thereupon  'to  dispose  of  the  party 
as  law  and  justice  require,'  docs  not  deprive 
the  court  of  discretion  as  to  the  time  and  mode 
in  which  it  will  exert  tbe  powers  conferred  up 
on  it  That  discretion  should  be  exercised  in 
tbe  light  of  the  relations  existing,  under  our 
system  of  government,  between'the  judicial 
tribunals  of  the  Union  an  J  of  the  states,  and  in 
recognition  of  tbe  fact  tbat  tbe  public  good  re- 
quires that  those  relations  be  not  disturbed  by 
unnecessary  conflict  between  courts  equally 
bound  to  guard  and  protect  rights  secured  by 
tbe  Constitution.  When  tbe  petitioner  is  in 
custody  by  state  autbority  for  an  act  done  or 
omitted  to  l>e  done  in  pursuance  of  a  law  of 
the  United  States,  or  of  an  order,  process  or 
decree  of  a  court  or  judge  thereof;  or  where, 
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being  a  subject  or  citizen  of  a  foreign  state,  mud 
domiciled  therein,  he  is  in  custody,  under  like 
authority,  for  an  act  done  or  omitted  under 
any  alleged  right,  title,  authority,  privile<;e, 
protection  or  exemption  claimed  under  the 
commission,  or  order,  or  sanction  of  any  for- 
eign state,  or  under  color  thereof,  the  validity 
and  effect  whereof  depend  upon  the  law  of  na- 
tions; in  such  and  like  cases  of  urgency,  in- 
volvmg  the  authority  and  operations  of  the 
general  government,  or  the  obligatiooa  of  tbi» 
country  to,  or  its  relations  with,  forei^  na- 
tions, the  courts  of  the  United  States  have  fre- 
quently interposed  by  writs  of  habeas  corpus 
and  discharged  prisoners  who  were  held  in 
custody  under  state  autbority.  So.  also,  when 
they  are  in  the  custody  of  a  state  officer.it  may 
be  necessary,  by  use  of  the  writ,  to  brini^  theiu 
into  a  court  of  the  Unit^  States  to  testify  us 
witnesses.  The  present  cases  involve  no  sucu 
considerations.  Nor  do  their  circumstnnces, 
as  detailed  in  tbe  petitions,  suggest  any  reason 
why  the  state  court  of  original  jurisdiction  may 
not.  without  interference  upon  tbe  part  of  the 
courts  of  tbe  United  States,  pass  upon  the 
question  which  is  raised  as  to  the  constitution- 
ality of  tbe  statutes  under  which  the  appellant 
is  indicted.  The  circuit  court  was  not  ai  litxr 
ty.  under  the  circumstances  disclosed,  to  pre- 
sume that  tbe  decision  of  the  state  court  woul«i 
be  otherwise  than  is  *required  by  tbe  [%^r» 
fundamental  law  of  the  land,  or  that  it  wouIJ 
disregard  the  settled  principles  of  cousiliutioDal 
law  announced  by  this  court,  upon  which  i» 
clearly  conferred  the  power  to  decide  ultimately 
and  finally  all  cases  arising  under  the  Consti 
tution  and  laws  of  the  United  States.** 

Again  in  tbe  same  case:  "That  these  salutary 
principles  may  have  full  operation,  and  iu 
harmony  with  what  we  suppose  was  tbe  inten- 
tion of  Congress  in  tbe  enactments  in  ^ueation, 
this  court  holds  that  where  a  person  is  in  cua 
tody  under  process  from  a  state  court  of  ori^- 
nal  iurisdiction.  for  an  alleged  oflTenae  agmiost 
the  laws  of  such  state,  and  it  is  claimed  that  be 
is  restrained  of  his  liberty  in  violation  of  tbe 
Constitution  of  the  United  States,  tbe  circuit 
court  has  a  discretion,  whether  it  will  di9 
charge  him  upon  habeas  corpus  in  advance  of 
his  trial  in  the  court  in  which  he  is  indicted; 
that  discretion,  however,  to  be  subordinated 
to  any  special  circumstances  requiring  immed  - 
iate  action.  When  the  state  court  shall  bav« 
finally  acted  upon  the  case,  the  circuit  court 
has  still  a  discretion  whether,  undei  all  the 
circumstances  then  existing,  the  accused,  if 
convicted,  shall  be  put  to  his  writ  of  erroc 
from  tbe  highest  court  of  the  state,  or  wbethn 
it  will  proceed,  bv  writ  of  habeas  coipus,  sum 
marily  to  determine  whether  the  petitioner  ii 
restrained  of  his  liberty  in  violation  of  ih< 
Constitution  of  the  United  States."  See  al*-< 
Taylor  v.  Carrpl,  61  U.  S.  20  How.  5S3,  At*," 
fl5:l028,1082].andawe//v.  firywwrii.  Ill  U,  r^ 
176.  182  [28:  390,  892].  Of  course  tbe  discrc 
tion  heru  referred  to  Is  a  legal  discretion  to  U 
controlled  in  its  exercise  by  such  principles  m 
are  applicable  to  the  particular  case  in  band. 

In  addition  to  the  petitions  presented  to  ib^ 
circuit  court  of  the  United  States,  Royall  ma  t 
an  original  application  to  this  court  for  a  wri 
of  balsas  corpus  based  upon  the  same  facis  3% 
those  set  forth  in  the  other  petitions.    The  mfi 
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pGcadoo  wu  denied  apoo  the  grounds  stated 
is  the  previous  cases.  Bx  parte  BoyaU,  117  U. 
S  341.  254  [2»:  863.  873]. 

At  Uk  nine  term  of  this  oonrt,  Esc  parte 
Tnda,  117  U.  8.  616.  518  [29;  994]  was  aeter- 
cised.  That  was  an  original  application  to  this 
court  for  a  writ  of  habeas  corpus  by  one  who 
Tti  i  derk  in  a  national  bank,  and  who  al- 
96]Ieg«l  in  his  petition  tliat  *he  bad  been  con- 
Tkted  in  ooe  of  the  courts  of  Michigan  under 
I  sUtDte  of  that  state,  and  sentenced  to  impris- 
oooent  for  having  embezzled  the  funds  of 
of  that  baokiog  association.  The  principal 
^Toood  upon  which  he  asked  for  a  writ  of 
bbets  corpus  and  for  his  discharge  from  cus- 
todf  was  that  the  offense  for  which  he  was 
tritd  wu  covered  by  the  statutes  of  the  United 
Sot'  i.aDd  was  therefore  exclusively  cognizable 
b)  ihe  Federal  courts.  This  court  denied  the 
tppiication  upon  the  authority  of  Ex  parte 
iffaU,  observing  that  no  reason  had  been  sug- 
gnted  why  the  supreme  court  of  the  state 
Di^t  not  review  the  judgment  of  the  inferior 
ftiie  court  upon  the  question  as  to  the  applica* 
tios  of  the  statute  under  which  the  conviction 
WIS  bad  to  emt)ezzlement  by  the  servants  and 
derks  of  national  banks,  nor  why  it  should 
vA  be  permitted  to  do  so  without  interference 
ty  the  courts  of  the  United  States;  that  the 
qiesUoo  appeared  to  be  one  which,  if  properly 
presrated  by  the  record,  might  be  reviewed  in 
tint  coart  after  a  decision  by  the  supreme 
court  of  state  adverse  to  the  petitioner.  The 
pdgment  of  conviction  in  that  case  was  sub- 
seqoeotly  reviewed  in  the  supreme  court  of 
Xichigao.  and  that  court  held  that  jurisdiction 
of  the  offense  charged  against  Fonda  was  ex- 
tluare  in  the  Federal  court  People  v.  Fonda, 
e  Mich.  401. 

The  rule  laid  down  in  the  cases  in  this  court, 
ibore  dted.  has  been  recognized  in  Duncan  v. 
leCW,  139  U.  S.  449,  454  [35;  219,  222]; 
»«>i  ?.  Brueh,  140  U.  S.  278.  289  [85;  505. 
5»1;  Cook  V.  Bart,  146  U.  S.  183, 194  [80;  984. 
«»1;  and  Fk  parte  Frederick,  149  U.  8.  70.  75 
137: 653,  «56]. 

It  may  be  well  to  refer  to  the  case  of  Thamae 
▼.  I«n«y,  134  U.  8.  872.  875  [88:  949.  951]. 
It  will  be  observed  that  this  court  in  Ex  parte 
BojfoU  recognized  certain  cases  as  constituting 
exceptions  to  the  general  rule — among  which 
ate  cases  of  urgency,  involving  the  authority 
*nd  operations  of  the  generS  govern meot. 
I'Ooey's  case  was  of  that  class,  it  appeared 
from  the  record  that  he  was  duly  summoned 
to  gire  bis  deposition  in  a  contested  election 
ci%  pending  in  the  house  of  Representatives 
of  the  Congress  of  the  United  States — a  sura- 
fflODs  he  was  obliged  to  obey,  unless  prevented 
^  sickness  or  unavoidable  accident,  under  the 
peoalty  of  forfeiting  a  named  sum  to  the  partv 
97|*at  whose  instance  he  was  summoned, 
ud  of  becoming  subject  to  fine  and  imprison- 
ment, Rev.  Stat.  ^  116;  that  he  appeared  be- 
fofe  I  notary  public  in  obedience  to  such  sum- 
Qoosand  proceeded  to  give  hisdex>08ition:  and 
that  while  in  the  office  of  an  attorney  for  the 
purpose  of  completing  his  testimony,  he  wa^. 
irrested  under  a  warrant  issu^  by  a  justice  of 
^  petce  and  hssed  upon  the  afBdavit  of  one 
^the  parties  to  the  contested  election  case 
^riog  bim  with  wiUful  perjury  committed 
io  bis  deposition. 
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Having  been  arrested  under  that  warrant.he 
sued  out  a  writ  of  habeas  corpus  from  tbc  cir- 
cuit court  of  the  United  States  upon  the  ground 
that  he  was  restrained  of  his  liberty  in  viola- 
tion of  the  Ck>nstitution  of  the  United  States. 
That  court,  in  advance  of  any  trial  in  the  state 
court  for  the  offense  charged  against  Lonev, 
adjudged  that  the  offense  was  puoishable  only 
under  section  5892  of  the  Revised  Statutes, 
and  was  exclusively  cognizable  by  the  courts 
of  the  United  States.  He  was  discharged,  and 
the  judgment  was  affirmed  by  this  court. 

It  is  clear  from  this  statement  that  that  case 
was  one  of  urgency,  involving  in  a  substantial 
sense,  the  authority  and  operations  of  the  gen- 
eral government,  'the  obvious  effect  of  Loney'a 
arrest,  under  the  circumstances  disclosed,  was 
to  embarrass  one  of  the  parties  in  the  contested 
election  case  in  obtaining  evidence  in  his  be- 
half, intimidate  witnesses  whom  he  might  de- 
sire to  introduce,  and  delay  the  preparation  of 
the  case  for  final  determination  by  the  House 
of  Representatives.  This  court,  therefore, 
said:  "It  is  essential  to  the  impartial  and  effi- 
cient administration  of  justice  in  the  tribunals 
of  the  nation,  that  witnesses  should  be  able  to 
testify  freely  before  them,  unrestrained  by  leg- 
islation of  the  state,  or  by  fear  of  punishment 
in  the  state  courts.  The  administration  of  jus- 
tice in  the  national  tribunals  would  be  greatly 
embarrassed  and  impeded  it  a  witness  testi- 
fying before  a  court  of  the  United  States,  or 
upon  a  contested  election  of  a  member  of  Con- 
gress, were  liable  to  prosecution  and  punish- 
ment in  the  courts  of  the  state  upon  a  charge 
of  perjury,  preferred  by  a  disappointed  suitor 
or  contestant,  or  instigated  by  local  passion  or 
prejudice." 

♦Whether  the  offenses  described  in  the  [98 
indictments  against  Euo  are  offenses  against 
the  state  of  New  York  and  punishable  under  its 
laws,  or  are  made  by  existing  statutes  offenses 
also  against  the  United  States  and  are 
exclusively  cognizable  by  courts  of  the 
United  Statef);  and  whether  the  same  acts, 
upon  the  part  of  the  accused,  may  be 
offenses  against  both  the  national  and  state 
governments  and  punishable  In  the  iiidicial 
tribunals  of  each  government,  without  infring- 
ing upon  the  constitutional  guaranty  against 
being  twice  put  in  jeopardy  of  limb  for  the 
same  offense;  these  are  questions  which  the 
state  court  of  original  jurisdiction  is  competent 
to  decide  in  the  ifrst  instance;  and  its  obliga- 
tion to  render  such  decision  as  will  give  full 
effect  to  the  supreme  law  of  the  land  and  pro- 
tect any  right  secured  by  it  to  the  accused  is 
the  same  that  rests  upon  the  courts  of  the 
United  States.  When  the  claim  of  the  accused 
of  immunity  from  prosecution  in  a  state  court 
for  the  offenses  charged  against  him  has  been 
passed  upon  by  the  highest  court  in  New  York 
in  which  it  can  be  determined,  he  may  then,  if 
the  final  judgment  of  that  court  be  adverse  to 
him,  invoke  the  jurisdiction  of  this  court  for 
his  protection  in  respect  of  any  Federal  right 
distinctly  asserted  by  him,  but  which  may  Im 
denied  by  such  judgment 

Without  considering  the  merits  of  the  sev> 
eral  questions  discussed  by  counsel,  we  are  of 
opinion  that  the  circuit  court  erred  in  granting 
the  prayer  of  the  accused.  He  should  not 
have  been  discharged  from  the  custody  of  the 
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state  authorities,  especially  as  he  does  not  ap- 
ptor  to  have  beea  uoder  iDdictmoDt  in  any 
court  of  the  United  States  for  the  offenses  al- 
leged to  have  been  committed  bv  bim. 

The  judgment  is  reversed  toith  direetians  to 
dUmisa  the  tcrit  ofhabeaeeorpue,  and  to  remand 
the  aeeueed  to  the  custody  qf  the  proper  state  au- 
thorities. 

Mr,  Justice  Field  dissenting: 

I  am  unable  to  agree  with  tne  majority'  of 
the  court  in  the  reversal  of  the  Judgment  of  the 
99JCircuit  Court  of  the  United  *Btates  direct- 
ing the  dismissal  of  proceedings  against  the 
defendant  upon  the  indictments  against  him 
found  in  the  state  court  of  New  York. 

The  711th  section  of  the  Revised  Statutes 
provides  that  the  courts  of  the  United  States 
shall  have  jurisdictioti  exclusive  of  the  courts 
of  the  several  states  of  all  crimes  and  offenses 
cojrnizable  under  the  authority  of  the  United 
States;  and  section  5209  of  the  Revised  Stat- 
utes, relating  to  national  banks,  provides  that 
"every  president,  director,  cashier,  teller, 
clerk  or  agent  of  any  association  who  embez- 
zles, subtracts  or  wilfully  misapplies  any  of 
the  moneys,  funds  or  credits  of  the  associa- 
tion; or  who  makes  any  false  entry  in  any 
book,  report  or  statement  of  the  association, 
with  intent  in  either  case  to  injure  or  defraud 
the  association  or  any  other  company,  body, 
politic  or  corporate,  or  any  Individual  person, 
or  to  deceive  an  officer  of  an  association,  or 
any  agent  appointed  to  examine  the  affairs  of 
any  such  association;  and  every  person  who 
with  like  intent  aids  or  abets  any  officer,  clerk 
or  agent  in  violation  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and*  shall  be 
imprisoned  not  less  than  five  years  nor  more 
than  ten."  The  circuit  court  was  thus  cog- 
nizable, under  the  authority  of  the  United 
StHtes.  of  the  several  offenses  for  which  the 
defendant  was  indicted;  and  the  Jurisdiction 
vested  in  the  court  of  the  United  States  was 
exclusive  of  all  jurisdiction  of  the  offenses  In 
the  state  courts.  It  would,  therefore,  subserve 
no  useful  purpose  to  proceed  with  the  cases  in 
the  state  court  and  thus  ascertain  what  that 
court  might  have  done  or  would  have  done 
had  It  possessed  Jurisdiction.  Until  its  juris- 
diction was  established,  its  determination, 
either  one  way  or  the  other,  would  be  only  an 
idle  proceeding.  It  could  not,  under  any  cir- 
cumstances, take  cognizance  of  the  cases 
charged  airainst  the  defendant,  and  hold  him 
under  them.  He  was,  therefore,  entitled  to 
his  discbarge  whenever  the  matter  was  properly 
brought  to  the  attention  of  the  Federal  court. 

Mr.  Justice  Shiras  concurred. 


100]      EMIL  J.  PEPEE,  Appt,, 

V. 

JOSEPH  E.  CRONAN,  as  Sheriff  of  Walsh 
county.  North  Dakota. 

(See  8.  C.  Reporter's  ed.  100, 101.) 

Habeas  corpus,  when  should  be  denied. 

Where  the  validity  of  a  sentence  of  a  state  court 


can  be  tested  by  the  supreme  court  of  the  state, 
or  a  writ  of  error  from  this  court  applied  for, 
the  United  States  district  dourt  should  not  sus- 
tain a  writ  of  habeas  corpus  to  dtocharge  the 
person  convleted. 

[No.  641.] 
Argued  Oct.  22, 189J^    Decided  Oct.  29, 1894. 

APPEAIi  from  a  Judgment  of  the  District 
Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota,  denying  a  petition  for 
discharge  from  imprisonment  of  Emll  J. 
Pepke,  on  habeas  corpus.    Affirmed, 

Statement  by  the  Ohitf  Justice, 

Certain  citizens  of  Minnesota  were  the 
owners  of  a  lot  and  building  in  Walsh  county. 
North  Dakota,  which  they  had  leased  and 
which  were  occupied  uoder  their  lessee. 
Against  the  occupant  and  one  of  the  owners  a 
proceeding  was  instituted  in  the  district  court 
of  Walsh  county,  in  the  name  of  the  state  upon 
the  relation  of  its  attorney  general,  under  an 
act  of  North  Dakota  in  that  behalf,  entitled 
"An  act  to  prescribe  penalties  for  the  unlaw- 
ful manufacture,  sale  and  keeping  for  sale  In- 
toxIcatlDg  li(^uor.4,  and  to  regulate  the  sale, 
barter  and  giving  away  of  such  liquors  for 
medical,  scicDtific  and  mechanical  purposes" 
(N.  D.  Laws,  1890,  chap.  110,  p.  809),  praying 
for  an  Injunction  against  the  occupant  for  un- 
lawfully disposing  of  intoxicating  liquors  upoD 
the  premises,  and  against  the  owner  for  per- 
mitting the  use  thereof  for  the  unlawful  keep- 
ing or  selling  of  such  liquors,  which  injunction 
was  granted,  and  under  the  restraining  order 
and  a  search  warrant  also  issued,  the  sheriff 
took  possession  of  the  building  and  contents. 
While  sheriff  had  possession,  £mil  J.  Pepke 
entered  the  building  under  the  license  and  per- 
mission of  the  owners,  whereupou,  upon  report 
of  the  sheriff,  a  rule  upon  him  *to  show  Tl  Ol 
cause  why  he  should  not  be  punished  for 
contempt  was  entered  by  the  district  court,  the 
rule  was  made  absolute,  and  Pepke  was  sen- 
teDced  to  imprisonment  In  the  county  jail 
for  ninety  days  and  to  pay  a  fine  of  $200, 
and  was  committed  accordingly.  Thereupon 
Pepke  presented  his  petition  for  habeas  corpus 
to  the  District  Judge  of  the  United  States  for 
the  District  of  North  Dakota,  setting  forth 
grounds  upon  which  he  charged  that  section 
13  of  chapter  110  of  the  Laws  of  North  Da- 
kota of  1890,  under  which  section  the  proceed- 
ings against  him  had  been  had.  and  the  entire 
act  were  in  contravention  of  the  Constitution 
of  the  United  States  and  of  the  state,  and  the 
judement  against  him  therefore  void.  The 
writ  of  hab^  corpus  was  issued,  and  upon 
hearing  was  discharged  and  the  petitioner 
remanded,  whereupon  the  cause  was  brought 
to  this  court  by  appeaL 

Mr.  Marshall  A.  Spooner  and  Arm- 
strong Taylor  for  appellant. 

Mr.  wm.  H,  Standish,  Atty.  Oen.  of 
North  Dakota,  for  appellee. 

The  Chitf  Justice:  It  is  insisted  upon  the 
argument  that  the  judgment  in  contempt  was 
not  appealable  \StaU  v.  Davis,  2  N.  p.  461) 


NoTB.— ^a  to  when  habeas  oorpuM  may  tame,  and 
when  not:  and  from  what  courts,  and  bu  whatJuOffett: 
what  tnay  be  inquired  into  by  wrii  of,  see  note  to 
Uaited  States  v.  Hamilton,  1:  40(1 
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Ai  to  tc^uU  Questions  may  he  considered  on  habeas 
eorpus,  see  note  to  Ex  parte  Oarll.  27:  888. 

As  to  suspension  of  writ  of  habeas  corpus,  see  nota 
to  Luther  v.  Borden,  12: 68L 
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hat  k  was  conceded  that  the  validity  of  tlie  > 
kv  fsd  of  the  seoteDce  could  be  tested  by  the 
nseine  court  of  the  state  on  certiorari  or 
MKM  corpus  and  no  reason  was  sugjgested 
Tbj,  if  the  Judgment  of  the  district  court  was 
ibe  final  judj^ment  of  the  highest  court  of 
tbe  state  in  which  a  decision  in  the  matter 
eoold  be  had,  a  writ  of  error  from  this  court 
^4kt  not  be  applied  for. 

Without  considering  the  merits  of  the  qucs- 
tioos  dfecussed,  the  Judgment  must  be  affirmed 
Qpoo  the  authority  of  Mb  parte  Fonda,  117  U. 
g.  516  [29:  994];  Wood  ▼.  Brush,  140  U.  S. 
378  [85:  505];  Oook  ▼.  Hart,  146  U.  S.  188 
[36: 984];  liew  York  y.  Eno,  ante,  p.  80,  and 
cues  died. 

Judgment  a^lrmed. 


]02]THOMAS  C.  CHAPPELL,  Plff,  in  Err., 

V. 

JAMES  M.   WATERWORTH. 

(See  8.  C  Beporter's  ed.  1C&-106.) 

Rewkotal  of  cam  from  state  to  Federal  court—at- 
tion  offjeetment. 

L  Uoder  the  Acts  of  March  8, 1887,  chap.  878  (SA 
Stat,  at  L.  66S)  and  Ausrust  13, 1888,  chap.  866  (26 
Stat,  at  L.  453)  a  case  (not  depeDdinir  on  tho  clt- 
tanithip  ot  the  parties,  nor  otherwise  specially 
provided  for)  cannot  be  removed  from  a  state 
eoart  Into  the  droult  court  of  the  United  States, 
as  one  arisioff  under  the  Constitution,  laws  or 
treaties  of  the  United  States  unless  that  appears 
bjtbe  plain tUTs statement  of  his  own  claim;  and 
If  it  does  not  so  appear,  the  want  cannot  t)e  sup- 
piOed  by  any  statement  in  the  petition  for  removal 
or  tn  the  suhaequent  pleadings. 

1  A  declaration  is  in  the  ordinary  form  of  an  ao- 
tioo  of  ejectment  between  individuals,  merely 
tescribinff  the  Uind  and  alleging  the  ouster  of  the 
plaintiff  by  the  defendant,  and  which  does  not 
show  that  either  party  claims  any  right  under  the 
Cooititution  or  laws  of  the  United  States,  or  that 
the  government  of  the  United  States  or  any  third 
party  claims  or  asserts  any  title  or  right  to  the 
land  in  controversy,  furnishes  no  ground  for  the 
oottiog  the  jurisdiction  of  the  courts  of  the 
itaxea.  and  removing  the  case  into  the  courts  of 
the  United  States  for  trial. 

[No.  16.] 
Argued  OeL  11, 189A,    Decided  Nov.  5, 1894. 

pr  ERROR  to  the  Circuit  Court  of  the  United 
1  Sutea  for  the  District  of  Maryland,  to  Ve- 
view  a  judgment  of  that  court  in  favor  of  the 
<lefeodant  u  an  action  of  ejectment  brought  by 
Thomas  C.  Cbappell.  plaintiff,  against  James 
M.  Waterworth,  defendant,  for  the  recovery 
of  land  in  the  state  of  Maryland.  Reversed 
vith  coats,  and  case  remanded  to  the  circuit 
coort  of  the  United  Btates  with  directions  to 


remand  it  to  the  Circuit  Court  of  the  Fifth 
Judicial  Circuit  of  the  State  of  Maryland. 
See  same  case  below,  89  Fed.  Rep.  77. 

Statement  by  Mr,  Justice  Gray : 

This  was  an  action  of  ejectment,  brought 
December  23.  1887.  by  Thomas  C.  Cbappell 
against  James  M.  Waterworth,  both  citizens 
of  Marvland,  in  the  circuit  court  for  the  fifth 
judicial  circuit  of  the  state  of  Maryland. 

The  declaration  al]e]B;ed  that  on  January  1, 
1878,  the  plaintiff  was  in  possession  of  a  parcel 
of  land,  partly  above  and  partly  below  high- 
water  mark,  extending  from  Hawkins  Point 
lighthouse  on  ihe  west  side  of  the  Patapsco 
river  in  Anne  Arundel  county  in  the  state  of 
Maryland  to  the  Brewerton  channel  in  that 
river,  and  otherwise  described  by  metes  and 
bounds;  and  that  the  defendant  wrongfully 
entered  upon  said  parcel  of  land,  and  ejected 
plaintiff  therefrom,  and  ever  since  retained 
possession  thereof,  and  did  other  wrongs  to  the 
plaintiff;  and  the  plaintiff  claimed  to  recover 
the  land,  and  damages  to  the  amount  of 
$88,883. 

In  February,  1888,  the  case  was  removed 
into  the  Circuit  Court  of  the  United  States  for 
the  District  of  Maryland,  upon  the  petition  of 
the  defendant,  alleging  that  the  suit  "arises  un- 
der the  Constitution  of  the  United  States  in  the 
following  *manner,  that  is  to  say:  The  [103 
title  to  the  locus  in  ^o  described  in  the  decla- 
ration in  this  suit,  with  the  right  of  possession, 
is  averred  by  this  defendant  to  be  now  and  to 
have  been  at  the  commencement  of  said  suit  in 
the  United  States  of  America.  The  said  title 
of  the  United  States,  with  the  right  of  posses- 
sion aforesaid,  is  derived  as  follows:  The 
locus  in  quo  aforesaid  is  now  and  ever  has  been 
submerged  land  situated  in  the  Patapsco  river, 
in  the  state  of  Maryland,  the  said  river  l)eing 
one  of  the  public  waters  and  navigable  rivers 
of  the  said  United  States;  and  it  is  now  and 
has  been  ever  since  in  the  possession  of  the 
United  States,  used  b^  the  United  States  as  a 
site  for  Hawkins  Pomt  lighthouse,  the  same 
being  a  lighthouse  of  the  United  States,  used 
as  an  aid  to  the  navigation  of  the  said  Patapsco 
river.  The  said  defendant  is  in  possession  of 
said  site,  being  the  land  described  in  the  said 
declaration,  hy  appointment  of  the  proper  ex- 
ecutive authority  of  the  United  States  for  and 
on  behalf  of  the  United  States  as  the  keeper  of 
the  said  lighthouse.  The  said  defendant,  for 
his  defense  to  this  action,  relies  upon  the  para- 
mount right  and  title  of  the  United  States, 
given  and  conferred  by  the  Constitution  of  the 
United  States,  to  the  use  of  the  said  submerged 
land  in  the  said  river  for  the  purposes  of  a  site 
for  said  lighthouse,  the  same  being  necessary 
and  used  as  an  aid  to  the  navigation  of  the 
Patapsco  river,  and  which  right  and  title  of 
the  United  States  to  the  said  locus  in  quo  for 


Kon.— .It  to  removal  of  eotises,  under  Act  of  1876; 
(ti>6«iM|>,8eenote  to  Meyer  v.  Delaware  B.  Const. 
Go.25e8Bi. 

Am  to  removal  by  one  of  two  or  more  defendants; 
*9eniMe  eontrovcreies,  see  note  to  Sloane  v.  Ander- 

Astoremnvalofcawiesto  United  States  courts  for 
iMot  Tprejudfee^  see  notes  to  Gaines  v.  Fuentee,  28: 
ttL  and  to  JeflTerion  v.  Driver,  29: 897. 

iUU.S. 


As  to  removal  of  causes  from  Mate  to  Federal  courts 
wliere  United  States  OonstUutUm^  Act  of  Conffress, 
or  treaty  comes  in  question^  see  note  to  Little  Yorlt 
Gk>ld  Wash.  &  W.  Go.  v.  Kejres,  21:  656. 

As  to  civil  rights;  removal  of  cawes;  \jchen  denied^ 
see  note  to  United  Btates  v.  Stanley,  27:  835. 

As  to  removal  of  actions  ajgainst  offlcerg  ( nei\  ^aU 
§  dU)  see  note  to  Davis  v.  South  Carolina,  27: 574! 
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the  uses  and  purposes  aforesaid  be  will  claim 
in  his  said  m^fense  is.  by  virtue  of  tbe  said 
Constitution  and  its  provisions,  paramount  to 
tbe  rigbt  or  title  of  tbe  state  of  Maryland  or 
tbe  said  plaintiff;  and  in  support  of  bis  rigbt 
of  possession  of  said  loeu»  in  quo,  as  tbe  keeper 
aforesaid  of  said  ligbtbouse  for  and  on  behalf 
of  tbe  United  States,  and  in  defense  of  tbe  title 
of  tbe  United  States  to  the  same,  be  relies  upon 
article  1,  section  8,  of  tbe  said  Coastitution  of 
the  United  States,  which  is  in  the  f olio  win  i^ 
words:  'To  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with 
the  Indian  tribes.' " 

In  June,  1888.  the  defendant  filed  a  plea, 
disclaiming  all  title  and  right  of  possession, 
either  in  bis  own  right  or  for  and  in  behalf  of 
the  United  States,  to  tbe  fast  land  described  in 
104]  tbe  ^declaration;  and  making,  as  to  tbe 
submerged  land  on  which  the  lighthouse  was 
built,  allegations  substantially  like  those  in  his 
petition  u>r  removal,  as  above  quoted;  and 
further  alleidne  that  on  February  20, 1877.  tbe 
state  of  Maryland,  by  deed  executed  in  con- 
formity to  law,  ceded  to  tbe  United  States 
Jurisdiction  on  the  site  of  the  lighthouse. 

A  motion  to  remand  the  case  to  the  state 
court  was  made  by  tbe  plaintiff,  and  denied  by 
the  court. 

The  plaintiff  then,  for  replication  to  the  de- 
fendant's plea,  alleged  "that  when  possession 
was  taken  in  1868  of  tbe  portion  of  submerged 
land  described  in  said  plea,  as  and  for  the  site 
of  Hawkins  Point  light  station,  the  said  land 
was  held  and  owned  in  fee  simple  by  a  certain 
John  M.  Johnston,  under  a  good  and  sufficient 
patent  to  him  therefor  from  the  state  of  Mary- 
land, dated  July  2, 1861:  and  that  such  pos- 
session was  taken,  as  in  said  plea  alleged,  with- 
out anv  grant  of  any  kind  from  said  Johnston, 
and  without  any  compensation  being  paid  or 
tendered  to  him  for  said  land  or  for  any  use  of 
or  easement  in  the  same;  and  that  the  plaintiff, 
at  tbe  time  of  the  institution  of  this  suit  and 
for  a  long  time  prior  thereto,  held  and  still 
holds  tbe  legal  title  to  said  laud  in  fee  simple 
as  successor  in  title  of  said  John  M.  Johnston: 
and  that  no  compensation  has  ever  been  paid 
or  tendered  to  him  for  said  land  or  for  the  use 
thereof,  or  for  any  easement  therein,  nor  has 
any  deed  or  grant  of  any  kind  ever  been  made 
by  him  to  any  person  whatsoever  of  said  land, 
or  of  any  interest,  right  or  easement  therein." 

Tbe  defendant  demurred  to  tbe  replication, 
and  the  plaintiff  joined  issue  on  the  demurrer. 
The  court  sustained  tbe  demurrer,  and,  tbe 
plaintiff  elected  to  stand  upon  his  replication, 
entered  judgment  for  the  defendant.  89  Fed. 
Rep.  77. 

The  plaintiff  tendered  and  was  allowed  a  bill 
of  exceptions  to  tbe  denial  of  bis  motion  to  re- 
mand, as  well  as  to  the  action  of  tbe  court  in 
sustaining  tbe  demurrer  to  his  replication,  and 
in  rendering  judgment  for  the  defendant;  and 
thereupon  sued  out  this  writ  of  error. 

Messrs.  W.  Cabell  Bruce*  and  Thomas 
C«  ChappelU  for  plaintiff  in  error: 

It  being  apparent  on  the  face  of  the  record 
(hat  both  parlies  to  this  cause,  which  is  a  con 
troyersy  relating  to  land,  are  citizens  of  the 
same  state,  and  tbey  do  not  claim  under  grants 
from  different  states.  Judgment  in  this  cause 
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should  be  reversed,  and  tbe  cause  remanded  to 
tbe  state  court,  because  tbe  judicial  power  of 
the  Federal  court  does  not  extend  to  entering 
up  a  judgment  for  land  in  this  cause,  but  is  re- 
served to  tbe  state  by  tbe  provisions  of  tbe 
Constitution  itself.  The  defendant  must  sbov 
on  tbe  face  of  tbe  record  a  valid  legal  title  nod 
consequent  rigbt  of  possession  to  the  tocua  t« 
quo  in  the  United  States,  otherwise  the  ques- 
tion raised  upon  the  face  of  the  record  is  r€$ 
judicata,  and  the  cause  must  be  remanded  to 
tbe  circuit  court  for  Anne  Arundel  countv. 

Hall  V.  Gtttings,  2  Har.  &  J.  125:  Georges 
Creek  Coal  d:  I.  Co,  v.  Detmold,  1  Md.  238;  l^n- 
nayY.  if  »7#on,  80  Md.  546:  Greenleafv.BirU., 
31  U.  S.  6Pet.  812(8:  410). 

The  question  raised  on  tbe  face  of  the  record 
is,  does  tbe  defendant  in  error  show  such  an 
outstanding  legal  title  in  the  stranger,  that  is, 
in  the  United  States,  by  reason  of  tbe  Consti- 
tution of  the  United  States,  as  to  constitute  a 
valid  defense.  If  the  plaintiff  in  error  is  en- 
titled to  recover  against  tbe  defendant  in  error, 
then  this  cause  does  not  arise  in  tbe  Constitu- 
tion of  the  United  States.  The  Unite!  5i»aief 
could  not  make  a  grant  for  submerged  land 

Pollard  V.  Ifagan,  44  U.  S.  3  How.  212  (11: 
565);  LinthicumT,  Coan,  64  Md.  439. 

When  it  is  a  self-evident  proposition,  tbe 
United  States  acquired  no  power  under  tbe 
Constitution  to  make  a  grant  for  such  a  patent, 
that  it  could  not  grant  either  tbe  land  itself  or 
any  easement  therein  to  any  of  its  corporations, 
then  this  power  is  reserved  to  tbe  state  by  tbe 
express  terms  of  tbe  9tb  and  10th  amend  meota 
to  the  Gk>nstitution.  The  most  recent  case  on 
the  question  of  tidal  lands  {Lowndes  v.  Hunt- 
ington, reported  in  153  U.  8.  1  (88:  615)  es- 
tablishes beyond  the  possibility  of  a  doubt  tbe 
private  nature  and  title  of  the  plaintiff  in  error 
to  the  land  described  in  this  patent 

Baltimore  <S:  0,  H  Co.  v.  C^iase,  43  Md.  28. 

The  Constitution  of  the  United  States  limiu 
the  jurisdiction  of  the  courts  of  the  United 
States,  in  controversies  relatins:  to  land,  as 
follows:  The  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  .  .  .  between  cit- 
izens of  tbe  same  state,  claiming  lands  under 
grants  of  different  states. 

U.  8.  Const  art  3,  §  11. 

On  demurrer  no  bill  of  exception  is  oeces- 
saiT. 

Buydam  v.  Williamson,  61  U.  S.  20  How. 
433(15:  980). 

The  right  of  removal  in  this  cause  does  cot 
depend  on  language  of  any  of  the  rcmo%  al 
acts;  the  question  is,  does  the  Constitution 
itself  extend  the  judicial  power  of  the  United 
States  to  this  cause? 

Mr.  Ijawrence  Maxwell,  Jr.,  &'iic:toT 
Gen.,  iof  defendant  in  error: 

If  this  is  a  suit  ''arising  under  the  Constitu- 
tion or  laws  of  the  United  States,"  it  might  l>v 
the  express  terms  of  section  1  of  the  Act  *'^i 
March  3,  1887(24  Stat,  at  L.  552,  ch«p.  37:  V 
as  corrected  by  tbe  Act  of  August  13,  18^  it:.' 
Stat  at  L.  434.  chap.  S6^)  have  been  broutrln 
originally  in  the  circuit  court  of  the  Uniic^  \ 
States,  and,  if  so,  was  removable  by  tbe  cit- 
fendant,  under  section  2  of  that  Act,  from  ib< 
state  court  Into  the  Federal  court. 

Tennessee  v.  Union  d  P,  Bank,  152  U.  ft^. 
454  (38:  511). 

15e  r.  S 
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It  fe  an  adioD  brought  against  a  person  who 
if,  and  at  tbe  commencement  of  the  action 
vas.  an  offieer  and  agent  of  the  United  States, 
10  rrcover  from  bim  the  possession  of  property 
ckimed  to  be  owned  by  the  United  States 
which  he  holds  not  otherwise  than  as  their 
serat  and  on  their  behalf.  That  makes  it  a 
ffuii  which  arises  under  the  Constitution  and 
bvs  of  tbe  United  States. 

Trzsa  S  P.  R.  Co.  v.  Cox,  145  U.  8.  598  (86: 
8S9). 

Tbe  plaintiff  has  no  controversy  in  fact  ex- 
cept with  the  United  States,  and  while  tbe  de- 
fesdaot,  although  an  ofScer  and  agent  of  the 
United  States,  has  no  immunity  from  suit  on 
that  account  {United  States  v.  Lee,  106  U.  S. 
196  C^:  171)  the  lawfulness  of  his  possession 
as  such  agent,  and  tbe  risht  and  title  of  the 
United  Statea  to  the  property  are  the  very  sub- 
ject-matter, and  the  only  subject-matter,  of  in- 
quiry in  the  case.  The  fact  that  the  plaintiff 
ooes  not  disclose  in  his  declaration  that  tbe  de- 
fendant is  an  officer  of  tbe  United  States,  and 
that  the  possession  which  is  sought  to  be  re- 
covered is  io  fact  the  possession  of  the  United 
Stales,  held  by  the  defendant  as  their  officer 
and  agent,  does  not  make  the  case  anv  less  one 
'*arlMng  under  tbe  Constitution  and  laws  of 
tbe  United  States  " 

(hbom  v.  Bank  nf  United  States,  22  U.  S.  9 
Wheat.  788,  824  (6:  204.  224). 

It  is  in  fact  a  suit  to  recover  the  possession 
of  the  United  Stales,  which  cannot  be  held 
otherwise  than  through  some  agent  or  officer. 

Texas  A  P.  B.  Co.  v.  Cox,  1^  U.  S.  598(36: 

889). 

It  ia  therefore  a  suit  ''arising  under  tbe  Con- 
atitution  and  laws  of  the  United  States." 

Mr.  JusUee  Qrmy  delivered  the  opinion  of 
the  court: 

Tbe  qiieiBtion  presented  by  the  pleadings, 
considered  in  tbe  opinion  below,  and  argued  at 
the  bar,  cannot  be  decided  upon  tbis  record, 
because  tbe  ra^e  was  removed  into  tbe  circuit 
court  of  tbe  United  States  without  authority  of 
law.  Tbe  question  of  removal  is  governed  by 
the*decision  of  this  court  at  tbe  last  term  in 
Tennewe  v.  Union  d  P.  Bank,  152  U.  S.  454 
l^d:  5111  by  which,  upon  full  consideration, 
It  was  «ajud<red  that  under  the  acts  of  March 
8. 1887.  cbap.  878  (24  Stat,  at  L.  552)  and  Au- 
gust 1^,  ]^i.  chap.  866  (25  Stat,  at  L.  488)  a 
case,  not  depending  on  the  citizenship  of  tbe 
parties,  cor  otherwise  specially  provided  for, 
108J  *cannot  be  removed  from  a  state  court 
into  tbe  circuit  court  of  tbe  United  States,  as 
one  arising  under  tbe  Constitution,  laws  or 
treaties  of  tbe  United  Statcs.uole^s  that  appears 
by  the  plaintiff's  statement  of  bis  own  claim; 
and  tbat.  if  it  does  not  so  appear,  tbe  want  can- 
not be  supplied  by  any  statement  in  the  petition 
fur  icmoval  or  in  tbe  sulisequent  pleadings. 

In  tbe  present  case,  tbe  declaration  is  m  the 
ordinary  form  of  an  action  of  ejectment  be- 
tmeen  individuals^  merely  describing  tbe  land 
ard  allcgmg  the  ouster  of  the  plaintiff  by  the 
defendant.  It  does  not  show  that  eitber  party 
claims  any  right  under  the  Constitution  or 
Uwa  of  tbe  Uuiied  States,  or  tbat  tbe  govern- 
ment of  tbe  United  States  or  any  third  party 
claims  or  asserts  any  title  or  right  to  the  land 
in    coutroversy.     So    far  as  the   declaration 

l^'>  L'.  S. 


shows,  tbe  only  question  in  the  case  might  be 
merely  whether  the  plaintiff  has  any  title,  or 
wbetber  the  defendant  has  taken  possession. 
There  was  therefore  no  ground  for  ousting  the 
jurisdiction  of  tbe  courts  of  the  state,  and  re- 
moving tbe  case  into  the  courts  of  Uic  United 
States  tor  trial. 

The  case  must  be  remsnded  to  the  court  in 
which  it  was  originally  brought.  If  such  a 
defense  as  was  set  up  in  the  circuit  court  of  tbe 
United  States  should  be  hereafter  set  up  in  the 
courts  of  tbe  state,  and  overruled  by  tbe  high- 
est court  of  the  state  to  which  the  case  can  be 
taken,  tbe  judgment  of  that  court  may  be  re- 
viewed by  this  court  on  writ  of  error. 

Judgment  reversed,  with  cvsts,  and  case  re- 
manded to  the  circuit  court  of  tbe  United 
States  with  directions  to  remand  it  to  tbe  cir- 
cuit court  of  the  fifth  judicial  circuit  of  the 
state  of  Maryland. 


( 


[101> 


UNITED  STATES 

V. 

GUSTAVE  A.  JAHN  kt  au 

'   (See  8.  C.  Reporter's  ed.  100-U7.) 

Jurisdiction  of  circuit  court— Act  of  March  S, 
1891 — appeal  to  circuit  court  of  appeals— ju- 
risdiction, tohon  certified — cross  appeal  on 
writ  of  error. 

L  The  United  States  olrouit  court  has  jurisdlotloo 
to  hear  and  determine,  on  appeal,  tbe  question  of 
law  and  of  fact  involved  In  a  decision  uf  tbe 
board  of  general  appraisers,  sustalningr  tbe  ac- 
tion of  tbe  collector  in  exncUnflr  a  cbarsre  for 
ffaugrinflr  imported  Koods  witbdrawn  from  bonded 
warehouse  for  export,  under  U.  8,  Bev.  Stat,  sec 
802a. 

S.  Under  the  Act  of  Maroh  8, 1891,  if  tbe  jurisdic- 
tion of  the  circuit  court  is  in  issue  and  decided 
io  favor  of  tbe  defendant,  as  tbat  disposes  of  tbe 
case,  the  plainfitf  should  have  the  question  cer- 
tified and  take  his  appeal  or  writ  of  error  directly 
to  tbis  court. 

8.  If  the  question  of  jurisdiction  of  the  circuit 
court  is  in  Issue,  and  the  jurisdiction  sustained, 
and  then  judgment  or  decree  is  rendered  in  favor 
of  the  defendant  on  tbe  merits,  the  plamtitf,  who 
has  maintained  the  jurisdiction,  must  appeal  to 
tbe  circuit  court  of  appeals, where,  if  the  question 
of  jurisdiction  arises,  the  circuit  court  of  appeals 
may  certify  it  to  this  court. 

4.  If  tbe  question  of  jurisdiction  of  the  circuit 
court  is  in  issue,  and  the  jurisdiction  suotained, 
and  judgment  on  the  merits  Is  rendered  in  favor 
of  the  plaintiff.tben  thedefendant  can  elect  eitber 
to  have  the  question  certified  and  come  directly  to 

NOTB.— -4«  U)  iuriscMctton  of  United  Stales  circuit 
court  dependent  onresidence  of  parties:  ifnrper  p^ace 
of  suit,  see  note  to  Roberts  v.  Lewis.  00:  679. 

As  to  amount  necessary  to  give  jurlsiliction  in  clr- 
euit  court  cases  prior  to  Act  of  1875;  amount  necessarv 
since  Act  of  1876:  amount  in  dispute,  see  note  to 
Schunk  V.  MoUne,  M.  ft  8.  Co.  87:  265. 

As  to  colorable  conveyances  to  cnnble  suit  to  be 
brought:  motive  of  transfer^  when  no  objection:  cou- 
pons: residence  of  assignor,  see  note  to  United  States 
V.  Coolldge,  4:  m. 

As  to  lien  of  United  States  for  duties,  see  note  to 
United  States  v.  860  Chests  of  Tea,  6:  702. 

As  to  action  to  recover  bach  duties  pai(l  under 
protest:  protesU  how  made,  and  Us  effect,  see  note  to 
Qreely  v.  Thompson,  18:  897. 
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to  this  court,  or  to  cany  the  whole  case  to  the 
circuit  court  of  appeals,  and  the  question  of  ju- 
risdiction can  be  certified  by  that  court. 

ft.  If  in  the  case  last  supposed  the  plain  tiff  has 
ground  of  compiaint  in  respect  of  the  judcment 

'  he  has  recovered,  he  may  also  carry  the  case  to 
the  circuit  court  of  appeals  on  the  merits,  and 
this  he  may  do  by  way  of  cross-appeal  or  writ  of 
error  if  the  defendant  has  taken  the  case  there, 
or  independently,  if  the  defendant  has  carried 
the  case  to  this  court  on  the  question  of  jurisdic- 
tion alone,  and  in  this  instance  the  circuit  court 
of  appeals  will  suspend  a  decision  upon  the 
merits  until  the  question  of  jurisdiction  has  been 
determined. 

C  The  same  observations  are  applicable  where  a 
plaintiff  objects  to  the  Jurisdiction  and  is,  or  both 
parties  are,  dissatisfled  with  the  Judgment  on  the 
merits. 

[No.  541.] 

Argued  and  Submitted  Oct.  es,  1894,    Decided 

Nov.  5,  189i. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  certifying  to  this  court  a  ques- 
tion in  regard  to  the  jurisdiction  of  the  circuit 
court.     Question  answered  in  the  affirmative, 

llO]      ^Statement   by    Mr.    Chirf  Juitiee 
Fuller: 

August  15,  1890»  G.  A.  Jabn  A  Co.  imported 
ioto  New  York  some  casks  of  molasses,  which 
on  the  28th  of  that  month  thev  withdrew  from 
warehouse  and  exported  lo  Montreal  for  the 
benefit  of  the  drawback.  Upon  such  with- 
drawal and  exportation,  the  collector  of  cus- 
toms at  New  York  exacted  a  charge  of  ten 
cents  per  cask  for  gau/zing  the  molasses  under 
the  provisions  of  section  3028  of  the  Revised 
Statutes.  The  importers  protested  against  the 
charge  for  guaging.  claiming  that  it  had  been 
abolished  by  the  22d  section  of  the  Act  entitled 
"An  Act  to  Simplify  the  Laws  in  Relation  to 
the  Collection  of  the  Revenue,"  approved 
June  10.  1890.  26  Stat  at  L.  181, 140,  chap. 
407. 

The  matter  was  duly  taken  before  the  board 
of  general  appraisers,  which  sustained  the  ac- 
tion of  the  collector,  and  the  importers  appealed 
to  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  The  cir- 
cuit court  reversed  the  decision  of  the  board  of 
general  appraisers,  and  held  that  the  gauging 
charse  exacted  by  the  collector  bad  been  abol- 
ished. Thereupon  the  United  States  appealed 
to  the  circuit  court  of  appeals,  and  assigned 
for  error  that  the  circuit  court  erred  in  revers- 
ing the  decision  of  the  board  of  ireneral  ap- 
praisers for  the  reason  that  the  decision  of  the 
board  was  final  and  conclusive,  and  that  the 
circuit  court  bad  no  jurisdiction  to  make  any 
decree  or  order  in  said  proceeding.  The  juris- 
diction of  the  circuit  court  was  first  challenged 
upon  the  appeal.  The  circuit  court  of  appeals 
certified  to  (his  court  the  question:  "Whether 
the  United  States  circuit  court  had  jurisdiction 
to  hear  and  determine  the  questions  of  law  and 
of  fact  involved  in  said  decision  of  the  board 
of  general  appraisers." 

Mr.  Edwin  B.  Smith,  for  Jahn  &  Co. : 
The  United  Slates  circuit  court  had  jurisdic- 
tion to  hear  and  determine  the  questions  of 


'  law  and  fact  involved  in  the  decisions  of  th* 
board  of  general  apgniisers. 

United  States  v.  Klingenberg,  153  U.  8.  101 
104  (88:  650.  651). 

Has  the  court  of  appeals  power  to  investigate 
or  deny  the  circuit  court's  jurisdiction,  upon 
the  appeal  of  a  cause  there  contested,  without 
that  question  being  therein  suggested  bv  either 
parly,  or  by  that  court r  The  question  of 
jurisdiction  must  first  be  presented  in  the  cir- 
cuit court,  by  being:  put  '•io  issue"  there:  other- 
wise this  is  a  case  where  consent  will  give 
jurisdiction,  as  to  the  person  and  case,  if  that 
court  asserts  Its  right  thereto. 

Jones  T.  Andrews,  77  U.  S.  10  Wall  827  (It: 
935). 

If  **in  issue"  it  must  be  determined  here  up- 
on an  appeal  If  none  be  taken,  on  that 
ground,  the  circuit  court's  decision  is  final  opoo 
It.  By  failing  to  present  this  "  issue."  a  de- 
fendant cannot  confer  upon  the  circuit  court 
of  appeals  an  authority  the  statute  does  not  give 
it;  and  do  this  by  transferring  the  quest ioo 
(through  inaction)  from  this  court,  to  which  it 
is  expressly  given. 

MeLish  v.  Roff,  141  U.  8.  661  (35:  808>; 
Oiieaffo,  8t.  P.  M.  d  0.  R.  Co.  v.  Rf>hert^,  141 
U.  S.  696  (36:  906);  B/e  Woods,  143  U.  S.  202. 
(86: 125). 

We  quote  from  an  opinion  of  the  Un-ted 
States  Circuit  Court  of  Appeals  for  the  Eij^hih 
Circuit,  per  Shiras,(7*.  J.,  sustaining  (»urviewa. 
All  practical  difllculties  can  be  avoided  by  giv- 
ing  to  each  party  the  right  to  appeal  to  the 
court  having  the  jurisdiction  of  the  question 
or  questions  he  desires  to  have  reviewed;  but 
when  the  appeals  have  each  been  perficted» 
and  the  rights  of  each  litigant  have  in  tins  re- 
spect been  secured,  then  it  will  be  for  the  cir- 
cuit court  of  appeals  to  determine  whether  it 
will  allow  a  hearing  before  it  until  the  questtoD 
of  jurisdiction  has  been  adjudicated  by  tbe 
Supreme  Court. 

NorUiem  Pae.  R.  Co.  v.  Ghspen,  4  U.  S. 
App.  288.  49  Fed.  Rep.  484,  485. 144  U.  S.  211 
(36:  409). 

If  the  question  were  doubtful,  the  unifonn 
and  long-continued  construction  would  be 
persuasive  as  indicating  the  thing  which  Con- 
gress proposed  to  abolish. 

United  States  v.  BUl.  120  U.  8.  182  (80.*682>. 

Mr.  Lawrence  Maxwell,  «/r.,  Solieitor 
Oen.,  for  the  United  Sutes: 

The  circuit  court  of  appeals  has  certified  to 
this  court  tbe  following  question,  to  wit: 
Whether  the  United  States  circuit  court  had 
jurisdiction  to  hear  and  determine  the  quest iona 
of  law  and  fact  involved  in  tbe  said  decisioa 
of  the  board  of  general  appraisers. 

The  decision  of  the  court  in  Untf^d  States  v. 
Klingenberg,  153  U.  S.  93  (38:  647)  seems  to 
cover  the  case  and  to  require  tbni  the  question 
certified  by  the  circuit  court  of  appeals  should 
be  answered  in  the  affirmative.  The  quest  tea 
sought  to  be  reviewed  in  the  circuit  court  in 
the  case  at  bar  does  not  relate  to  the  dutiable 
value  of  merchandise,  but  is  a  question  of  law 
arising  upon  the  construction  of  a  statute,  viz^ 
whether  tbe  gauging  charge  formerly  estab- 
lished by  Rev.  Stat.,  section  3023.  is  abroirated 
by  the  provisions  of  section  22  of  the  Cubtooie 
Administrative  Act  of  June  10,  1890. 
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Mr,  Chief  Juitiee  Fuller  delivered  the  opin- 
ion of  tbe  ooart: 

Tbb  case  was  docketed  here  under  the  title: 
111]  "In  tbe  ^matter  of  the  application  of 
GoUTe  A.  Jahn  &  Co.,  upon  certain  mer- 
cbaodiae  entered  by  tbe  'Alps/  August  15, 
1910.'*  btit  tbe  correct  title  is  UniUd  States  ▼. 
G%aa9e  A,  Jahn  et  al,,  for  the  reasons  piven 
by  Jfr.  JtiHice  Gray  in  United  States  v.  H[>pe- 
wa,  5  U.  8.  App.  187. 

Connsel  for  tbe  importers  denies  that  the  cir- 
cirit  court  of  appeals  had  authority  to  certify 
tbe  question  of  the  jurisdiction  of  the  circuit 
eoort  to  tbia  court  because  that  question  was 
Dot  in  issue  in  tbe  circuit  court  or  raised  io  any 
way;  uid,  if  it  bad  been  in  issue,  it  could  only 
be  certified  by  tbe  circuit  court  to  this  court; 
tbat  as  it  was  not  put  in  issue  and  Dot  certified, 
and  an  appeal  was  taken  to  the  circuit  court  of 
appeals,  ibe  action  of  the  circuit  court  in  pro- 
ceeding to  judgment  was  a  final  determination 
ia  faror  of  its  own  jurisdiction,  which  could 
act  be  reyiaed  by  the  circuit  court  of  appeals 
tbou/(b  under  instruction  from  this  court. 

Tbe  Act  of  March  8,  1891,  establishing  the 
circuit  courts  of  appeals  provides  in  its  fourth 
section  that  "tbe  review,  by  appeal,  by  writ 
of  error,  or  otherwise,  from  the  existing  circuit 
coons  ftha'l  be  bad  only  in  the  Supreme  Court 
of  tbe  United  States  or  in  the  circuit  courts  of 
appeals   bereby  established  according  to  the 
profisions   of  this  Act  regulating  the  same;" 
io  section  five,  that  "appeals  or  writs  of  error 
may  be  taken  from    .    .    .  tbe  existing  cir- 
cri't  courts  direct  to  the  Supreme  Court    .    . 
.  in  any  case  in  which  the  jurisdiction  of  the 
ro^rt  is  io  issue;  in  such  cases  the  question  of 
jonsdiction  alone  shall  be  certified  to  the  Su- 
pieme  Court  from  the  court  below  for  decis- 
bn;"  in  section  six,  that  the  circuit  courts  of 
appeals  "sball  exercise  appellate  jurisdiction  to 
review  by  appeal  or  by  writ  of  error  final  de- 
dsioQ  in  tbe    .    .    .  existins:  circuit   courts 
io  all  cases  other  than  those  provided  for  in  the 
preceding  section  of  this  Act,  unless  other- 
wise provided  by  law,  and  the  judgments  or 
decrees  of  the  circuit  court  of  appeals  shall  be 
final    •     .    .    in  all  cases  .  .  .  arisinf^    .  .  . 
mder  tbe  revenue  laws     .    .    .      excepting 
that  in  every  such  subject  within  its   appel- 
late jurisdiction  the  circuit   court  of  appeals 
at  soy  time  may  certify  to  the  Supreniie  Court 
112J  of  the  *United  States  any  questions  or 
propositions  of  law  concerning  which  it  desires 
tbe  instruciion  of  that  ooiu'i  for  its  proper  de- 
ci«ion,  and  thereupon  the  Supreme  Court  may 
eittiergive  its  instruction  on  the  questions  and 
propositions  certified  to  it  which  shall  be  bind- 
ioirupoo  the  circuit  courts  of  appeals  in  such 
case,  or  it  may  require  that  the  whole  record 
and  cau9e  may  be  sent  up  to  it  for  its  consider- 
ation, and  thereupon   shall  decide  the  whole 
matter  in  controversy  in  the  same  manner  as 
if  it  bad  been  brought  there  for  review  by 
writ  of  error  or  appeal"    And  excepting  also 
that  tbe  Supreme  Court,  in  the  absence  of  re- 
quest for  instruction,  might,  by  certiorari  or 
otherwise,  require  any  such  case  to  be  certified 
U)  it  for  review. 

It  thus  appears  that  the  revisory  power  of 
thb  court,  and  of  the  circuit  c6urtsoi  appeals, 
under  tbe  Act,  is  to  be  exercised  only  in  ac- 
cordance with  its  provisions  and  that  the  cir- 
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cuit  courts  of  appeals  exercise  appellate 
jurisdiction  under  the  sixth  section  in  all  cases 
other  than  those  in  which  the  jurisdiction  of 
ibis  court  is  exercised  under  the  fifth,  among 
which  cases  are  included  all  revenue  cases 
(that  is,  cases  under  laws  imposing  duties  on 
imports  or  tonnage,  or  providing  m  terms  for 
revenue.  United  StaUn  v.  HiU,  128  U.  S.  6»1 
[81:  275])  which  can  only  come  here  on  the 
merits  on  certificate  or  eerttorari;  yet  if  in  such 
case  a  final  judgment  were  rendered  because 
of  want  of  jurisdiction,  that  judgment  could 
be  reviewed  by  this  court  upon  a  certificate  of 
the  circuit  court,  while  if  jurisdiction  were- 
sustained  and  the  merits  adjudicated,  although 
the  question  of  jurisdiction  might  be  brought 
up  directly,  the  circuit  court  of  appeals  would 
undoubtedly  have  jurisdiction  to  review  the 
case  upon  toe  merits.  The  provision  that  any 
case  in  which  the  question  of  jurisdiction  is  in 
issue  may  be  taken  directly  to  this  court,  nec- 
essarily extends  to  other  cases  than  those  in 
which  the  final  judgment  rests  on  the  ground 
of  want  of  jurisdiction,  for  in  them  thai  would 
be  the  sole  question,  and  the  certificate,  though 
requisite  to  our  jurisdiction  under  the  statute, 
would  not  be  in  itself  essential  however  valua- 
ble in  the  interest  of  brevity  of  record.  But  in 
such  other  cases,  tbe  requirement  that  tbe  ques- 
tion of  jurisdiction  alone  should  be  certified  for 
decision  was  intended  to  operate  as  a  limitation 
*upon  the  jurisdiction  of  this  court  [113- 
of  the  entire  case  and  of  all  questions  involved 
in  it,  a  jurisdiction  which  can  be  exercised  in 
any  other  class  of  cases  taken  directly  to  this 
court  under  section  five.  Horner  v.  United 
States  [No.  2]  148  U.  S.  570, 577  [86:  268. 209]. 
The  Act  certainly  did  not  contemplate  two 
appeals  or  writs  of  error  at  the  same  time  by 
the  same  party  to  two  different  courts,  nor 
does  it  seem  to  us  that  it  was  intended  to  com- 
pel a  waiver^  of  the  objection  to  the  jurisdic- 
tion altogether  or  of  the  consideration  of  tlie 
merits.^  By  taking  a  case  directly  to  this  court 
on  the  question  of  jurisdiction,  the  contention 
on  the  merits  would  be  waived,  but  ic  does  not 
follow  that  the  jurisdictional  question  could 
not  be  considered,  if  the  case  were  taken  to  the 
circuit  court  of  appeals.  The  Act  was  passed 
to  facilitate  the  prompt  disposition  of  cases  in 
this  court  and  to  relieve  it  from  the  oppressive 
burden  of  general  litigation,  but  the  ngbs  of 
review  by  appeal  or  writ  of  error,  and  of  in- 
voking the  supervisory  jurisdiction  of  this  tri- 
bunal, were  sought  to  be  amply  secured  and 
should  not  be  circumscribed  by  too  narrow  a 
con<%truction. 

If  in  the  case  at  bar  the  question  of  juris- 
diction had  been  raised  by  the  United  States 
in  the  circuit  court  and  the  juiisdiction  sus- 
tained, and  the  decision  on  the  merits  had 
then  been  rendered  against  the  government, 
would  the  United  States  have  been  compelled 
to  waive  their  contention  on  the  merits  and 
have  the  question  of  jurisdiction  certified  to 
this  court,  or  would  they  have  waived  the 
question  of  jurisdiction  by  taking  the  case  to 
the  circuit  court  of  appeals?  We  do  not  think 
the  Act  involves  such  a  dilemma;  but,  on  the 
contrary,  are  of  opinion  that  the  government 
would  have  had  the  right  to  carry  the  cause  to 
the  court  of  appeals,  which  could  have  then 
certified  the  question  of   jurisdict'on  to  this 
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court  for  detenninatioD.  Of  course,  the 
power  to  certify  assumes  the  power  to  decide; 
but  if  decided  there,  by  eertiarart ^when  neces- 
«ary,  the  same  review  could  be  obtained  here 
as  CD  certificate  for  instruction.  And  although 
the  question  of  jurisdiction  was  not  put  in  is- 
sue in  the  circuit  court,  still,  as  the  objection 
in  the  circuit  court  of  appeals  went  to  juris- 
diction over  the  subject-matter,  no  omission  in 
114]  that  regard  could  *supp]y  absolute 
^ant  of  power,  and  the  circuit  court  of  appeals 
WAS  bound  to  take  notice  of  the  question. 

It  is  conceded  that  the  United  States  as- 
signed errors  on  the  meiita  as  well  as  the  error 
under  consideration,  and  as  the  question  of 
jurisdiction  lay  at  the  threshold,  and  the  in- 
tent of  the  Act  of  March  8,  1891,  was  that 
that  question  should  be  determined  by  this 
-court,  the  circuit  court  of  appeals  properly 
suspended  any  consideration  of  the  case  upon 
the  merits  until  that  question  could  be  deter- 
mined upon  certificate.  This  was  in  accord- 
ance with  the  early  case  of  MeLis/i  v.  Roff,  141 
U.  S.  661  r85:  898],  in  which  it  was  held  that 
the  writ  of  error  or  appeal  could  be  taken  only 
after  final  judgment,  except  in  the  cases 
specified  in  section  seven  of  the  Act,  and  Mr. 
Justice  Lamar,  delivering  the  opinion,  said: 
"  When  that  judgment  is  rendered,  the  party 
against  whom  it  is  rendered  must  elect  whether 
he  will  take  his  writ  of  error  or  appeal  to  the 
Supreme  Court  upon  the  question  of  jurisdic- 
tion alone,  or  to  the  circuit  court  of  appeals 
tipon  the  whole  case;  if  the  latter,  then  the  cir- 
cuit court  of  appeals  may,  if  it  deem  proper, 
certify  the  question  of  jurisdiction  to  this 
<K)uri."  The  same  course  was  pursued  in 
JVew  (Means  v.  Benjamin,  163  U.  S.  411 
[88:  764].  The  case  was  one  in  which  the 
Question  of  Jurisdiction  was  raised  in  the  cir- 
cuit court,  the  jurisdiction  maintained,  and 
judgment  rendered  on  the  merits.  The  de- 
fendant did  not  ask  that  the  question  of  juris 
Miction  be  certified  to  this  court  by  the  circuit 
-court,  but  carried  the  whole  case  to  the  cir- 
-cuit  court  of  appeals,  and  that  court  certified 
to  us  the  questions  involving  the  jurisdiction, 
^hich  were  accordingly  answered. 

Giving  the  Act  a  reasonable  construction, 
taken  as  a  whole, we  conclude:  (1)  If  the  juris- 
-diction  of  the  circuit  court  is  in  issue  and  de- 
<!ided  in  favor  of  the  defendant,  as  that  dis- 
poses of  the  case,  the  plaiotiH  should  have 
the  question  certii9ed  and  take  his  appeal  or 
writ  of  error  directly  to  this  court:  (2)  If  the 
<|uestion  of  jurisdiction  is  in  issue,  and  the 
jurisdiction  sustained,  and  then  judgment  or 
decree  is  rendered  in  favor  of  the  defendant 
-on  the  merits,  the  plaintiff, who  has  maintained 
the  jurisdiction,  must  appeal  to  the  circuit 
1  l51court  of*appeals,  where  if  the  question  of 
jurisdiction  arises  the  circuit  court  of  appeals 
may  certify  it;  (8)  If  the  question  of  jurisdic- 
tion is  in  issue,  and  the  jurisdiction  sustained, 
and  judtrmcnt  on  the  merits  is  rendered  in  fa- 
vor of  the  plaintiff,  then  the  defendant  can 
elect  eitlier  to  have  the  question  certified  and 
■come  directly  to  this  court,  or  to  carry  the 
whole  case  to  the  circuit  court  of  appeals,  and 
the  question  of  jurisdiction  can  be  certified  by 
that  court:  (4)  If  in  the  case  last  supposed  the 
plaintiff  has  ground  of  complaint  in  respect  of 
the  judgment  he  has  recovered,  he  may  also 
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carry  the  case  to  the  circuit  court  of  appeals 
on  the  merits,  and  this  he  ma^  do  bv^  way  of 
cross  appeal  or  writ  of  error  if  the  defendant 
has  taken  the  case  there,  or  independently,  if 
the  defendant  has  carried  the  case  to  tbisc'>urt 
on  the  question  of  jurisdiction  alone,  and  in 
this  instance  the  circuit  court  of  appeals  will 
suspend  a  decision  upon  the  merits  antil  the 
question  of  jurisdiction  has  been  determined; 
(5)  The  same  observations  are  applicable  where 
a  plaintiff  objects  to  the  jurisdiction,  and  is,  or 
both  parties  are,  dissatisfied  with  the  judg- 
ment on  the  merits. 

Glaspell's   case    illustrates   this    situation, 
though  arising  under  somewhat  different  dr- 
cumstances.    Olaspell  brought  an    action    in 
the  district  court  of  Stutsman  county,  in  the 
then  territory  of  Dakota,  against  the  North- 
ern Pacific  Railroad  Company,  and  recovered 
a  verdict  of  $12,545.48.    After  the    state  of 
North  Dakota  was  admitted  into  the  Union, 
including   Stutsman    countv,  the    defendant 
petitioned  for  the  removal  of  the  case  into  f  be 
circuit  court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota,  and  it  was   renaoved 
accordingly.      Glaapell    moved    to    remand, 
which  motion  was  denied.    The  circuit  court 
then  granted  a  new  trial  and  the  case  was  re- 
tired in  that  court,  Glaspell  insisting  through- 
out upon  his  objection  to  the  jurisdiction,  and 
resulted  in  a  verdict  for  the  plaintiff  of  $1120. 
upon    which    judgment    was    entered     with 
costs.    From  that   Judgment  Glaspell  prose- 
cuted a  writ  of  error  oq  the  16th  day  of  June, 
1891,  from  this  court  upon  the  question  of  ju- 
risdiction.    While  his  writ  of  error  was  pend- 
ing,  July  80, 1891,  the  defendant,  upon  alleging 
errors  oco;irring  upon  the  trial  *on  the  [  1 1 0 
merits,  sued  out  a  writ  of  error  from  the  Cir* 
cuit  Court  of  Appeals  for  the  Eighth  Circuit, 
and  Glaspell  filed  in  that  court  a  motion  to 
dismi&a  the  writ  of  error  on  the  ground  that 
the  court  was  without  jurisdiction  for  the  rea 
son  that  the  action  was  pending  on  the  writ  of 
error  from  this  court,  which  was  duly  is^aed 
and  served  before  the  writ  from  the  circuit 
court  of  appeals  was  allowed.    But  the  mo> 
tion  to  dismiss  was  overruled,  and  the  cause 
continued    awaiting   our  decision    upon    the 
question  of  jurisdiction,    ybrthern    Bae.    & 
Co.  V.  QioHpeU,  4  U.  S.  App.  288. 

This  court  sul>sequently  held  that  the  Cir- 
cuit Court  for  the  District  of  North  Dakota 
had  no  jurisdiction,  and  reversed  the  judt;. 
t  ment,  and  remanded  the  case  with  directions 
to  remand  it  to  the  state  court  Glagpfil  ▼. 
^'<yrthern  Pae.  R.  Co.  144  D.  8.911  [36:  4091. 

In  Carey  v.  Hbueton  <fc  T.  C.  R.  Co.  150  U. 
S.  170  [87:  1041].  it  appeared  that  two  a|>- 
peals  had  been  prayed  from  the  decree  by  the 
losing  party,  one  to  this  court  and  one  to  il*e 
Circuit  Court  of  Appeals  for  the  Fifrh  Circuit, 
which  appeals  had  been  severally  allowed  an<l 
duly  perfected,  but,  as  we  held,  for  reasons 
therein  given,  that  we  had  no  jurisdiction,  ttie 
circumstance  became  unimportant 

In  Norihern  Pae.  R.  Co.  v.  Amato,  144  U.  ^, 
465  [36:  506],  a  suit  was  brought  in  ll>e  su  • 
preme  court  of  New  York  against  a  niilro»*l 
corporation  created  by  an  Act  of  Congress,  t  .> 
recover  dnmaces  for  personal  injuries  sus- 
tained by  the  plaintiff  from  the  negligence  of 
the  defendant,  and  was  removed  by  the  d<»^ 
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fcfldAot  into  the  circuit  court  of. the  United 
Siates.wbere  a  trial  was  had.wbich  resulted  in 
«  \erdict  and  iud^ment  for  ttie  plnintifif.  The 
4lcfrn<laDt  took  a  writ  of  error  from  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit, 
vbicb  Aitirmed  the  judgment.  On  a  writ  of 
-error  ttkco  by  the  dtfendant  from  this  court 
10  the  circuit  court  of  appeals,  a  motion  was 
made  by  the  plaintiff  to  dismiss  or  affirm:  and 
U  was  niled,  among  other  things,  that  as  it  did 
not  appear  by  the  record  that  on  the  trial  in 
the  circuit  court  the  defendant  made  any  ob- 
jection to  the  jurisdiction  of  that  court,  and 
the  petition  forremoval  recognized  the  jtuisciic- 
117]tion,  the  plaintiff  could  not  be*beard  to 
aswrt,  aa  a  ground  for  the  motion  to  dismiss, 
that  the  defendant  might  have  taken  a  writ  of 
error  from  this  court  to  the  circuit  court  un- 
der section  five  of  the  said  Act  of  1891,  and 
had,  by  failing  to  do  so,  waived  this  right. 

We  are  of  opinion  that  the  circuit  court  of 
appeals  was  in  the  proper  exercise  of  jurisdic- 
tSoo  in  certifying  the  question  which  it  did, 
aod  that  our  jurisdiction  to  answer  it  is  prop 
-erlv  invoked. 

the  decision  in  United  Siata  v.  Klingenberg, 
153  U.  S.  93  [38:  647J,  covers  the  case  and  re- 
<iuires  tbe  question  certified  to  be  answered  in 
the  affirmative,  and  it  is  so  ordered. 


HORACE  G.  ALLI8.  Ptff.  in  Err,, 

V. 

UNITED  STATES. 
<See  &  C.  Beporter's  ed.  117-lM.) 

Verdict  in  criminal  ease^evidenee — »taie  ofao- 
etmnt — error  —  telegram — exceptiom — recall- 
ing jury — charge  to  jury, 

X  Wbere  tbe  verdiot  in  a  orimina)  case  was  sus- 
tained by  tbe  tiial  judge,  this  court  will  assume 
tbat  tbe  teetimony,  if  only  a  small  portion  thereof 
is  before  It,  was  sufficient  to  establish  tbe  ffullt 
of  tbe  defendant, 

'2.  Where  tbe  defendant  was  being  tried  on  twenty- 
five  counts,  which  cbanred  false  entries  on  tbe 
books  of  a  bank  by  him  as  president,  at  diflTerent 
times  running  from  February  to  December,  tes- 
timony was  competent  as  to  the  condition  of  his 
account  stretching  through  the  entire  time, 

'IL  Tbe  refusal  of  tbe  court  to  permit  an  answer  to 
a  question  which  related  to  matters  occurring 
more  ttian  six  months  after  the  false  entry  of 
which  defendant  was  found  guilty,  and  to  an  en- 
tirely different  tranEaction  was  not  error. 

-A.  It  Is  not  error  to  permit  tbe  translation  of  a 
dpber  telegram  from  the  defendant  to  t)e  re- 
ceived In  evidence,  where  no  objections  were 
Bade  to  I  he  admission  of  the  teetimony  and  no 
exception  was  taken. 

ft.  A  party  must  make  every  reasonable  efTort  to 
secure  from  the  trial  court  correct  rulinga  in 

Nora.— J » to  effect  of  general  verdict,  see  note  to 
Snyder  v.  United  Rtates.  28: 6fl7. 

A»  to  criminal  law:  cotrection  of  tentence  of  one 
omvieled:  reeentence,  see  note  to  Bz  parte  Cross,  36: 


Aetowhen  pereon  i»in  jeopardy:  when  jury  may 
U  diKharoed  without  a  verdict:  former  acquittal 
w  eonvteMon,  see  notes  to  Ez  parte  Lange.  21:  872 
^aod  United  States  v.  Peres.  6: 166. 
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the  charge  to  the  Jury  before  he  will  be  permit- 
ted  to  ask  any  review  by  the  appellate  tribunal 
and  to  that  end  ho  rouf>t  bedistiuct  aud  specific  in 
his  objections  and  exceptions. 

6.  Tbe  court  may  recall  a  Jury  after  they  have 
been  in  delit>eration  for  any  lenflrth  of  time  for 
tbe  purpose  of  ascertaining  what  difficulties  tbey 
have  in  the  consideration  of  tbe  case,  aud  of 
making  proper  efforts  to  assist  them  in  tbe  solu- 
tion of  those  difBculties. 

7.  An  expression  of  opinion  as  to  testimony  is 
permissible  m  the  Feileral  courts  in  a  charge  to 
the  Jury. 

8.  No  rule  compels  a  court  in  charging  a  Jury  to 
recapitulate  all  the  items  of  tbe  evidence,  even 
all  bearing  upon  a  single  question. 

[No.  661.] 
Argued  Get,  tS,  1894.    Decided  Nat.  lit,  1894. 

IN  ERROR  to  the  Circuit  Court  of  tbe 
United  States  for  tbe  Eastern  District  of 
Arkansas,  to  review  a  judgment  of  convictioQ 
aod  sentence  of  Horace  G.  Allis  for  making 
false  entries  in  the  books  of  a  National  Bank. 
Afflrmed. 

Statement  by  Mr.  Justice  Brewer: 

On  May  13,  1893,  the  grand  juiy  of  the 
CJnited  States  for  the  Westeru  Division  of  the 
Eastern  District  of  Arkansas  presented  an  in- 
dictment against  Horace.  G.  Allis  under  sec- 
tion 5209  of  the  Revised  Statutes.  This  sec- 
tion, so  far  as  is  material  to  this  case,  reads  as 
follows: 

"Every  president  ...  of  any  association 
.  .  .  who  makes  any  false  entry  in  any  book 
...  of  the  association  .  .  .  with  ioteat  .  .  . 
to  injure  or  defraud  the  association  or  any 
other  company,  body  politic  or  corporate,  or 
any  indiyidtiaf  person,  or  to  deceive  auv  oifioer 
of  the  association,  or  any  agent  appointed  to 
examine  tlie  aCfairs  of  any  such  association 
.  .  .    shall  be  deemed  guilty,"  etc. 

The  indictment  consisted  of  tweoty-five 
counts.  The  defendant  pleaded  not  guilty, 
aod  tbe  case  came  on  for  trial  on  November 
27,  1898.  This  trial  resulted  in  a  verdict  of 
guiltj  00  the  fourteenth  count,  upon  which 
verdict  the  defendant  was  sentenced  toimpcis- 
onment  for  the  term  of  five  years.  The  par- 
ticular charge  in  that  count  was  tbe  making  of 
an  entry  in  February,  1892,  on  the  books  of 
the  First  National  Bank  of  Little  Rock,  of 
which  the  defendant  was  the  president,  of  the 
sum  of  fifty  thousand  (50.000)  dollars  to  the 
credit  of  his  individual  account.  To  reverse 
the  judgment  and  sentence  against  him,  tbe 
defendant  sued  out  a  writ  of  error  from  this 
court. 

Messn.  John  R.  Dos  Passost  A.  H« 
Garland,  and  Tho$.  B.  Martin,  for  plaintiff 
in  error: 

The  court,  after  recalling  the  jury,  pro- 
ceeded to  ari^ue  to  tbem  with  great  ener^iy  the 
question  of  intent,  a  question  within  their 
province  and  not  within  that  of  the  judge.  Tiie 
court  and  jury  have  separate  and  totally  dis- 
tinct offices  to  perform.  Each  should  confine 
itself  rigidly  to  its  own  sphere.  Tbe  former 
is  to  decide  tbe  law  and  the  latter  tbe  facts. 

8  Graham  &  W.  New  Tiials,  723.  and  cases 
cited:  Greenl.  Et.  (14th  ed.)  g  49,  and  cases 
cited 
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Wben  a  charge  ia  argnmentatiye,  this  fur- 
Dishes  ^ound  for  reversal  if  it  is  calculated  to 
mislead  the  jury. 

3  Graham  &  W.  New  Trials,  848;  2  Gra- 
ham &  W.  New  Trials,  868,  note  2;  United 
States  V.  Quiney,  81  U.  8.  6  Pet  468  (8:  468); 
Lee  V.  Lee,  83  U.  S.  8  Pet.  44  (8:  860). 

There  is  something  more  than  a  mere  ioti- 
matioD  here  by  the  judge  that  his  opinion  was 
that  Allis  was  guilty;  there  was  almost  a  di- 
rection td  the  jury  to  so  find  him;  and  this  ac- 
tion of  the  judge  falls  directly  with  the  ruling 
of  the  court  in  Dingrnan  v.  State,  48  Wis.  485; 
Fedder  v.  FeOowB,  20  N.  Y.  126;  Hill  v. 
8tate,  17  Wis.  675,  88  Am.  Dec  786;  MeDuff 
▼.  Detroit  Evening  Journal  Co,  84  Mich.  1; 
Cronkhite  v.  Dickereon,  61  Mich.  177;  Wheeler 
▼.  Wallace,  53  Mich.  855;  Eair  v  Little,  28 
Ala.  236;  Moncalloj.  State,  12  Tex.  A  pp.  171; 
Benham  t.  Carp,  '11  Wend.  88;  Hdlister  v. 
Johnson,  4  Wend.  689;  Hanford  y.  Arteher,  4 
Hill,  271;  Davis  v.  Patrick,  122  U.  8.  138  (30: 
1090):  Smith  v.  State,  55  Ark.  259. 

It  is  especially  error  to  do  as  was  done  here, 
give  one-sided  instructions;  instructions  assum- 
ing a  disputed  state  of  facts  as  proved;  in- 
structions more  in  the  nature  of  an  argument 
than  a  statement  of  the  law  governing  the 
case. 

Knickerbocker  Z. .  Ins,  Co.  v.  Foley,  105  U. 
6.  350  (26: 1055);  Second  Nat  Bank  of  Uaven- 
worth  V.  Hunt,  78  U.  8.  11  Wall.  891  (20: 190); 
Washington  d  O,  R.  Co.  v.  Oladmon,  82  U.  8. 
15  Wall.  401  (21: 114);  New  OrUans  Ins.  Asso. 
▼.  Piaggio,  83  U.  8.  16  Wall.  878  (21:  35S);  Or- 
leans i.  Piatt,  99  U.  8.  676  (25:  404);  Ludwig 
▼.  Sager,  84  111.  99;  Thorp  v.  Goewey,  85  111. 
612;  State  v.  Orr,  64  Mo.  889:  Wilson  y. 
United  States,  149  U.  8.  60  (87:  650);  HaU  v. 
United  States,  150  U.  8.  76  (87: 1003);  Grates 
V.  UnitedStates,  150  U.  8.  118(87:  r021);  Starr 
y.  United  States,  153  U.  8.  614  (88:  841). 

If  even  the  chances  are  equal,  that  this  mis- 
direction influenced  the  jury,  the  case  will  be 
reversed 

Vicki^rg  A  M,  /?.  Co.  v.  O^Rrien,  119  U. 
8.  99-103  (30:  299,  800);  WardeU  v.  Hughes, 
8LWend.  418:  Inglish  v.  Breneman,  5  Ark. 
883,  41  Am.  Dec.  96. 

A  judge  has  no  right  to  threaten  or  intimi- 
date a  jury  in  order  to  affect  their  delibera- 
tions. 

There  should  be  nothing  in  his  intercourse 
with  the  jury  having  the  least  appearance  of 
duress  or  coercion. 

Slater  v.  Mead,  58  How  Pr.  57:  PhcBnix 
Ins.  Co.  T.  Moog.  81  Ala.  835;  Terre  Haute  <fe 
].  R.  Co.  v.  Jackson,  81  Ind.  19;  Furhman  v. 
JTwtsrine,  54  Ala.  263;  State  v.  Ladd,  10  La. 
Ann.  271;  State  v.  Bybee,!!  Kan.  462;  Physioc 
V.  Shea,  75  Ga.  466;  Hancock  v.  Elam,  3  Baxt. 
88;  Chesapeake,  0.  d:  S  R.  Co.  y.  Barlouf,  86 
Tenn.  537. 

It  is  not  permissible  that  when  a  man  is  on 
trial  for  a  specific  offense,  to  prove  he  com 
mitted  at  other  times  similar  oCfenses. 

Royd  V.  United  States,  142  U.  8.  458  (85: 
1079). 

The  translation  of  the  telegram  was  im 
properly  admitted,  and  it  was  error  in  the 
court  prejudicial  to  Allis  to  allow  it  to  be  read. 
There  was  no  proper  foundation  laid  for  its 
introduction 
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Burt  Y.  Winona  d  St.  P,  R  Co.  81  Midd. 
472;  Chester  v.  State,  23  Tex.  App.  677;  BicAie 
T.  Bass,  15  La.  Ann.  668;  Smith  v.  Easton^  54 
Md.  138,  39  Am.  Rep.  855;  Leuds  t.  Haveru, 
40  Ck)nn.  863. 

Mr,  Holmes  Coiirad«  Assistant  Atty. 
Oen.,  for  defendant  in  error. 


Mr.  Justice  Breirer  delivered  the  opinion 
of  the  court: 

The  meagre  record  gives  us  little  information 
as  to  the  merits  of  this  case,  and  presents  but 
few  questons  for  our 'consideration,  [tlfi^ 
As  the  verdict  was  sustained  by  the  trial  judge, 
we  must  assume  that  the  testimony,  only  % 
small  portion  of  which  is  before  us,  was  suf- 
ficient to  establish  the  guilt  of  the  defendant^ 
and  unless  error  is  disclosed  in  the  special  mat- 
ters presented  to  our  consideration  the  judg- 
ment must  be  afiSrmed. 

Upon  the  trial  the  court,  over  the  objections 
of  the  defendant,  permitted  a  witness  trom  ao 
examination  of  the  books  of  the  bank,  lo  tes- 
tify to  the  condition  of  the  defendant's  private 
account  from  February  to  December.  18&2. 
It  is  insisted  that  this  testimony  was  calculated 
to  prejudice  the  jury  against  the  defendant; 
that  the  items  of  the  entire  account  were  not 
in  issue;  that  tHey  were  not  within  the  scope 
of  the  indictment;  and  that  therefore,  the  de- 
fendant's attention  had  not  been  called  to  tbecD 
and  he  could  not  be  prepared  to  defend  against 
them.  There  are  two  sufficient  answers  to 
these  objections:  Ist.  While  the  defendant 
was  found  guilty  only  on  one,  be  was  bein^ 
tried  on  twenty -five  counts,  which  counts 
charged  false  eutnes  at  different  times  running 
from  February  to  December,  and  therefore 
testimony  was  competent  as  to  the  condiitoD 
of  his  account  stretching  through  the  entire 
time.  2d.  The  gravamen  of  this  offense  is  the 
false  entry  with  intent  to  injure,  defraud,  or 
deceive,  and  it  was  competent  to  show  the 
state  of  the  defendant's  account,  not  me;eiy  at 
the  very  day  the  false  entry  was  made,  but  alsO' 
before  and  after  that  date,  for  the  purpose  of 
throwing  light  on  the  intent  with  which  it  wa» 
made. 

Asaln.  a  bookkeeper  having  testified  to  the 
making  of  false  entries  under  the  direction  of 
the  defendant,  was  asked  on  cross-examina- 
tion .whether  a  report  prepared  by  him  in  Sep- 
tember, in  the  absence  of  the  defendant  from  the 
state,  did  not  contain  the  identical  false  entry 
subsequently  found  in  the  December  report^ 
the  making  of  which  last  entry  was  the  offense 
charged  in  one  of  the  counts  of  the  indictment. 
The  court  refused  to  permit  an  answer  to  this 
question.  As  the  jury  did  not  find  the  def  end- 
ant  guilty  on  that  count,  and  as  the  question  re- 
lated  to  matter  occurring  more  than  six  mouths 
after  the  false  entry  or  which  he  was  found 
•luilty,  and  to  an  entirelv  different  transact  ion, 
it  is  obvious  that  the  defendant  was  not  preju- 
diced by  the  ruling. 

*It  is  further  insisted  that  the  court  [1 20 
erred  in  permitting  the  translation  of  a  cipher 
telegram  from  the  defendant  to  be  received  in- 
evidence  and  read  to  the  jury.  It  is  sufficient  to 
^ay,  in  nspect  to  this  matter,  that  no  exceptions 
were  taken  to  the  rulings  of  the  court,  and,  in- 
deed, no  objections  were  made  to  the  sdmitc^tirtt- 
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4)f  tbe  testiiDODy  after  all  the  prelimiDary  proofs 
ted  been  receiyed. 

The  other  errors  complained  of  are  in  the 
cbarj:e  to  the  iarj.  It  appears  from  the  bill 
of  exceptions  that  after  the  jury  bad  been  de- 
ybcraiiog  for  several  hours  on  the  case,  the  court 
called  tl^m  into  the  courtroom  and  inquired 
if  tber  had  reached  a  verdict  On  being  in- 
fbrmfd  that  they  had  not,  the  court  asked  if 
tbete  w^  any  portion  of  the  charge  the  reread- 
iae  of  which  would  be  of  any  assistance  to 
tbem.  To  which  question  the  foreman  re- 
^Kwded  that  a  portion  thereof  was  not  fully 
asderstood  by  all  of  the  Jury,  to  wit.  that  in 
reference  to  the  weight  of  the  testimony  of 
the  witnesses.  Thereupon  the  court  reread 
that  portion.  It  further  stated  that  the  Jury 
were  at  liberty  to  conduct  their  deliberations 
as  they  chose,  but  that  he  would  call  their  at- 
tention again  to  the  part  of  the  charge  relating 
to  the  fourteenth,  fifteenth,  eighth,  and  ninth 
«oants  of  the  indictment,  and  proceeded  to  re- 
read that  part  In  the  portion  reread,  after  a 
reference  to  the  alleged  false  credit  of  $50,000, 
was  this  language:  "And  if  he  caused  these 
entries  to  be  maoe.  with  what  intent  did  he  do 
<o?  If  a  customer  or  friend  of  yours  who 
•owed  you  $40,000  on  account  should  come  to 
you  and  tell  you  that  he  had  deposited  $50,000 
to  Tour  credit  in  the  Gkrman  x^ational  Bank 
<A  Little  Rock,  and  that  he  wanted  a  receipt 
for  the  $40,000  that  be  owed  you  and  wanted 
a  credit  for  the  other  $10,000,  and  you  should 
give  him  the  receipt  and  the  credit,  and  should 
subsequently  learn  that  he  had  never  deposited 
•one  dollar  in  that  bank  for  you,  with  what  ip- 
tent  would  you  conclude  he  had  made  these 
sutemenLs?  Wotild  you  think  it  was  with 
an  honest  purpose  or  with  some  intent  to  in- 
jure or  defraud  you?* 

The  bill  of  exceptions  also  contains  other 
parts  of  the  charge  as  follows:  "Tou  are  not 
1 211bot]nd  to  be  governed  by  any  ^statement 
of  the  evidence  mane  by  the  court,  but  if  your 
recollection  accords  with  that  of  the  court  you 
may  accept  if,  and  if  it  differs  from  it  you  may 
be  governed  by  your  own  memory,  tt  is  your 
exclusive  province  and  duty  to  determine  the 
issues  of  fact  here  presented  and  the  weight 
and  credibility  of  the  testimony  of  the  wit- 
nesses, and  by  your  determination  of  these 
-qoestions  the  court  will  be  bound.  If  in  the 
course  of  what  the  court  mav  say  to  you  any 
expression  of  opinion  shoula  drop  as  to  the 
disputed  issues  of  fact  or  the  credibility  of  the 
tesiiHiony  of  the  witnesses  you  are  not  bound 
by  any  such  expression,  but  it  is  your  privilege 
to  adopt  or  disregard  it  as  you  may  see  fit." 

"The  court  has  reviewed  the  counts  on  this 
Indictment  and  called  your  attention  to  some 
•of  the  important  evidence  in  the  hope  that  this 
might  be  of  some  assistance  to  you  m  reaching 
a  just  verdict  There  is  much  testimony  bear- 
ing upon  many  of  these  counts  that  has  not 
been  called  to  your  attention.  You  will  consider 
that  as  carefully  and  as  well  an  that  which  has 
been  referred  to  and  will  remember  that  what- 
ever inay  have  been  said  by  the  court  you  are 
the  exclusive  judges  of  the  questions  of  fact 
and  of  the  credibility  of  the  witnesses." 
Closfog  its  remarks  to  the  jury  at  the  time  of 
their  recall  it  said:  "Of  course,  gentlemen  of 
^^  JoTy.  you  must  consider  all  the  other  parts 


of  the  charge  heretofore  rend  to  you  also. 
I  have  simply  called  your  attention  to  these 
four  counts,  thinking  possibly  I  might  assist 
you  in  arriving  at  a  just  conclusion. 

*'The  court  and  jury  are  here  to  come  to  a 
just  and  righteous  result.  No  doubt  you  are 
as  anxious  to  reach  it  as  am  L 

"So  anxious  is  the  court  that,  having  spent 
now  two  weeks  in  the  trial  of  this  cause,  I  am 
willing  to  stav  here  another  if  by  that  means 
we  may  be  able  to  reach  a  just  and  proper  re- 
sult in  this  trial.    You  may  retire." 

To  the  charge,  of  which  the  only  portions 
preserved  in  the  record  are  those  just  referred 
to,a  single  exception  was  taken  in  the  following 
words:  "The  defendant  excepts  to  the  action 
of  the  court  in  recalling  the  jui^and  in  arguing 
the  testimony  *and  in  stating  part  of  [1 22 
the  testimony  on  certain  points  without  stating 
the  entire  testimonv."  It  is  nov^  insisted  that 
the  court  expressed  an  opinion  as  to  the  infer- 
ence to  be  drawn  from  the  facts  argued  the 
question  of  intent  to  the  jury  and  sought  to 
coerce  a  verdict  But  the  exception  taken  is 
not  sufficient  to  bring  all  these  matters  before 
us.  There  is  no  inumation  in  the  exception 
that  the  defendant  at  the  time  thought  that 
the  court  was  trying  to  coerce  the  jury,  or  sug- 
gested that  its  language  might  have  such  an 
influence  upon  them.  Evidently  the  claim  of 
coercion  is  an  afterthought  from  subsequent 
study  of  the  record.  But  it  is  sctth  d  that  no 
such  aftcrtbouffht  justifies  a  reviewing  court  in 
reversing  the  judgment  A  party  must  make 
every  reasonable  effort  to  secure  from  the  trial 
court  correct  rulings  or  such  at  least  as  are 
satisfactory  to  him  before  he  will  be  permitted 
to  ask  any  review  by  the  appellate  tribunal; 
and  to  that  end  be  must  be  distinct  and  speci- 
fic in  bis  objections  and  exceptions.  Rule  4 
of  this  court  provides:  "The  party  excepting 
shall  be  required  to  state  distinctly  the  several 
matters  of  law  in  such  charge  to  which  he  ex- 
cepts; and  those  matters  of  law,  and  those  only, 
shall  be  inserted  in  the  bill  of  exceptions  and 
allowed  by  the  court."  Repeated  decisions 
have  emphasized  the  necessity  'of  a  strict  ad- 
herence to  this  rule:  "However  it  might  pain 
us  to  see  injustice  perpetuated  by  a  judgment 
which  we  are  precluded  from  reviewing  by  the 
absence  of  proper  exceptions  to  the  action  of 
the  court  below,  justice  itself,  and  fairness  to 
the  court  which  makes  the  rulings  complained 
of,  require  that  the  attention  of  that  court 
shall  be  specificially  called  to  the  precise  point 
to  which  exception  is  taken,  that  it  may  have 
an  opportunity  to  reconsider  the  matter  and  re- 
move the  ground  of  exception."  Harvey  v. 
Tyler,  69  IL  S.  2  Wall.  328,  839  [17:  871.  872). 
"If  it  was  intended  to  save  an  exception  as  to 
distinct  propositions  embodied  in  the  instruc- 
tions, the  attention  of  the  court  should  have 
been  directed  to  the  specific  points  concerning 
which  it  was  supposed  error  had  been  com- 
mitted." Moulor  V.  American  L.  ln».  Go,  111 
U.  S.  837  [28:  448].  "An  exception  'to  all  and 
each  part'  of  the  charge  gave  no  information 
whatever  as  to  what  was  in  the  mind  of  the 
excepting  party,  *and,  therefore,  gave  no[123 
opportunity  to  the  trial  court  to  correct  any 
error  committed  by  it."  Block  v.  Darling,  140 
U.  S.  234,  238  [85:  476,  478].  See  also  Phxnii^ 
Mut   L.  iM,  Co,  V.  Raddin,  120  U.  S.  18S 
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[30:  644],  aod  cases  cited  in  the  opinion;  Neu> 
Y&rk  di  a  Min,  8.  dt  Co.  v.  Fraser,  130  U.  S. 
611  [32:  1031];  Antliony  ▼.  Louisytlle  d  N.  E. 
Co.  132  U.  S.  172  [33:  301].  We  see  nothing 
in  this  case  to  withdraw  it  from  the  scope  and 
control  of  this  rule. 

The  specific  niatters.excepted  to  are:  1st,  the 
action  of  the  court  in  recalling  the  jury;  2d, 
its  arguing  the  testimony;  and,  3d,  its  statin? 
part  of  the  testimony  on  certain  points  without 
stating  the  entire  testimony.  It  is  a  familiar 
practice  to  recall  a  jury  after  they  have  heen 
in  deliberation  for  any  length  of  time  for  the 
purpose  of  ascertaining  what  difSculties  they 
have  in  the  consideration  of  the  case,  and  of 
making  proper  efforts  to  assist  tbem  in  the 
solution  of  those  difficulties.  It  would  be 
startling  to  have  such  action  held  to  be  error,  and 
error  sufficient  to  reverse  a  judgment.  The 
time  at  which  «such  a  recall  shall  be  made  .if 
at  all,  must  be  left  to  the  sound  discretion  of 
the  trial  court,  and  there  is  nothing  in  the 
record  to  show  that  the  court,  in  the  case  at 
the  bar,  abused  this  discretion,  or  failed  to 
wait  a  reasonable  time  for  the  consideration  of 
the  case  by  the  jury  under  the  charge  as  al- 
ready given. 

^o  far  as  "arpuing  the  testimony"  is  con- 
cerned, tbe  only  part  of  the  cbarge  that  can  be 
considered  as  even  tending  in  that  direction 
was  that  part  referring  to  the  question  of  intent. 
We  see  nothing  in  this  of  which  any  just  com- 
plaint can  be  made.  The  illustration  given  by 
tbe  court  was  apt  and  fair,  and  if  it  bore 
hardly  upon  tbe  defendant  it  was  only  because 
the  transaction,  of  which  he  was  charged,  was 
one  of  like  character  and  indicative  of  the  same 
intent  The  illustration  was  put  in  the  form 
of  a  question,  and  no  affirmation  was  made  as 
to  the  intent  that  must  be  presumed  therefrom. 
Even  if  it  contained  an  expression  of  opinion, 
such  expression  is  permissible  in  the  Federal 
courts.  Simmons  v.  Untied  States^  142  U.  S. 
148  [35:  9681:  Doyle  v.  Union  Pac,  R,  Co.  147 
U.  8.  413  [37:  223]. 

124]  *So  far  as  respects  the  com  plaint  that  the 
court  stated  part  of  the  testimony  on  a  certain 
point  without  stating  all,  we  know  of  no  rule 
that  compels  a  court  to  recapitulate  all  the 
items  of  the  evidence,  even  all  bearing  upon  a 
single  question.  There  was  no  intimation  that 
all  the  testimony  bearing  upon  any  particular 
point  was  stated.  On  tbe  contrary  the  plain 
declaration  was  that  there  was  other  testimony 
than  that  mentioned,  and  the  jury  were  admon- 
ished to  give  that  not  mentioned  as  full  and 
careful  consideration  as  that  mentioned. 

So  far  as  the  record  discloses,  the  charge  of 
the  court  and  its  rulings  on  the  trial  were  emi- 
Dently  fair  and  considerate  of  the  rights  of  the 
defendant.  In  none  of  the  matters  referred  to 
do  we  find  any  error,  4nd  luerefore,  the  judg- 
ment U  affirmed. 


JOEL  B.  ERHARDT,  Collector  of  the  Port 
of  New  York,   Piff,  in  Err., 

V. 

FREDERICK  A.  SCH  BOEDER  bt  al. 

(See  S.  a  Beporter*S  ed.  124-186w) 

Construction   of  statute — when   mandatory — 
duty  on  leaf  tobacco, 

1.  A  statute  for  the  miidaooe  of  fmbUc  ofBcer» 
wiU  not  be  reirarded  as  mandatory  merely  for 
the  protection  of  tbe  conyenience  of  a  taxpayer 
and  not  of  bis  substantial  rights. 

2.  The  burden  of  proof  that  tbe  exaction  of  duties 
was  unlawful  is  upon  tbe  importer  who  sues  u> 
recover  tbem  back. 

8.  Where  the  dutiabie  character  of  goods  is  to  be 
fixed  by  their  value,  tbe  value  fixed  by  tbe  ap- 
praisers is  final;  but  tbeir  dasBiflcatioa  may  t>e 
reviewed  in  an  action  at  law. 

4.  Paragraph  246  of  Schedule  F  of  the  Tariff  Act 
of  1888  requires  that  eighty-fire  out  of  every 
hundred  of  half  leaves  of  the  tobacco  shall  be 
suitable  for  wrappers,  in  order  to  be  frovemed 
by  that  paragraph;  and  tbe  leaves  must  be  of 
sucb  lightness  tbat  more  than  a  hundred  will  be 
required  to  weigh  a  pound. 

2.  Paragraph  046  of  Schedule  F  of  tbe  Tariff  Act 
of  1883  requires  tbat  eighty -five  out  of  evcrr 
hundred  of  half  leaves  of  tbe  tobacco  should  t)e 
suitable  for  wrappers,  in  order  to  \»  govertie<I 
by  that  paragraph;  the  weight  is  not  tbe  tost  tt> 
which  tbe  percentage  rule  apphes;  and  tbeleavA» 
must  be  of  sucb  lightness  that  more  than  a  bun- 
dred  will  be  required  to  weigh  a  pound. 

[]So.31.J 

Argued  Jan  J4, 26, 1894.  JJecidedNbt.Jf.  2S04 

IN  ERROR  to  the  arcuit  Court  of  tbe 
United  States  for  the  Southern  District  of 
New  York,  to  review  a  judgment  in  favor  of 
plaintiffs,  Frederick  A.  Schroeder  et  al,. 
against  Joel  B.  Erhardt,  Collector,  defendant 
for  duties  illegally  exacted.    Be^>ersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  B.  Whitney,  AstieUiut 
Atty.  Gen.,  for  plaintiff  in  error. 

Messrs,  Edward  B.  Smith  and  WiUiam 
B.  Hill  for  derendants  in  error. 

Mr,  Justice  Shiras  delivered  the  opinion  of 

the  court: 

The  defendants  in  error  commenced  this  a<s 
tion  in  the  superior  court  of  the  city  of  New 
York  on  May  6.  1889.  a^inst  Joel  B.  Erhardt, 
collector  of  the  port  of  New  York,  to  recover 
the  sum  of  $82,040.60,  which  amount  they  a1> 
le^ed  had  been  unlawfully  exacted  from  them 
by  that  officer  as  customs  duties  on  leaf  to- 
bacco.  The  case  was  removed  by  certiorari 
into  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  in  which 
court  the  complaint  was  filed,  and  the  ca^e 
proceeded  to  trial  before  the  court  and  a  jury. 

As  appears  by  the  bill  of  exceptions,  thf  de- 
fendants in  error,  partners  as  Schroeder  «S:  lion, 
on  Novembers,  1888,  imported  from  Amsi«fr- 


'SOTK.—As  to  lien  of  United  States  for  tfwtfeit. 
note  to  United  States  ▼.  3b0  Chests  of  Tea.  ft:  702. 

.^8  to  action  to  recover  back  duties  paid  under  rtm^ 
test:  protetA  how  made^  and  its  eiocX^  tee  nose  to 
Greely  v.  Tbompson,  13:  897. 

As  to  vchen  taxes  UlegaUy  assessed  eon  be  rtcot^emM 
bade,  see  note  to  Erslcine  v.  Van  Arsdale.  fl:  6a 
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dta  and  entered  at  the  port  of  New  York,  for 
wirebouie,  429  bales  of  leaf  tobacco,  desciibed 
■  the  invoice  as  Sumatra  tobacco.  The  pro- 
test filed  in  this  case  related  to  8U8  of  those 
bakt.  bat  on  the  trial  a  recovery  was  abandoned 
of  daties  paid  on  such  bales  of  the  invoice  as 
wcte  withdrawn  before  May  6,  1889,  for  the 
reason  that  those  duties  bad  been  paid  to  the 
predecessor  in  ofSce  of  the  defendant. 

On  that  da^,  as  the  bill  of  exceptions  further 
4^v8,  the  importers  withdrew  from  ware- 
bou«e  five  bales  of  (he  tobacco,  upon  one  of 
vfaich  they  paid  duty  at  the  rate  of  75  cents  a 
pouod  on  125  pounds  of  the  tobacco  in  the  bale, 
•ad  S5  cents  a  pound  upon  54  pounds  thereof,, 
lod  upon  four  of  which  bales  they  paid  a  duty 
(d  75  cents  a  pound.  On  the  following  day 
126i*they  withdrew  five  more  bales,  upon 
tU  of  which  they  paid  duty  at  the  rate  of  75 
ceots  a  pound. 

The  importers,  contending?  that  they  should 
btTe  been  compelled  to  pay  but  35  cents  a 
ponnd  on  all  of  the  ten  bales,  asserted  tbat  the 
tmnaot  constituting  the  diHerence  between 
duties  at  tbat  rate  and  at  the  rate  of  75  cents  a 
potiDd  bad  been  exacted  from  tliem  unlawfully 
byErhardt.  and  tbat  amount,  with  intercs^  or 
|:06.12,  was  sought  on  the  trial  to  be  recovered. 

The  evidence  introduced  by  the  importers 
sliowcd  that  within  ten  days  after  the  liquida- 
1100  of  their  warehouse  entry  tbcy  had  filed 
vith  the  collector  a  protest  a^inst  his  decision, 
tMrsj^ment.  and  liquidation  of  the  duties;  tbat 
vithin  thirty  days  of  the  liquidation  of  tbe 
eoirv  they  bad  duly  appealed  to  the  Secretary 
of  the  Treasury,  and  that  tbat  officer  having 
decided  against  them  on  appeal,  they  had 
vithin  ninety  days  after  his  decision  brought 
•uit  to  recover  the  duties  alleged  to  have  been 
ermoeoosly  exacted. 

It  appeared  from  the  invoice  and  the  tosti- 
Deny  of  tbe  examiner  of  tobacco  at  tbe  ap 
prstsers*  stores,  called  as  a  witnet^  for  the  im> 
pmters,  that  upon  the  entry  of  the  tobaoco  tbe 
collector  had  designated  tve  of  the  429  bales 
for  examination  at  the  public  stores;  tbat  sub- 
sequently, upon  tbe  request  of  tbe  appraiser, 
t«cDtj-five  additional  bales  and  no  more  had 
Wn  sent  to  the  public  stores  for  examination; 
tbat  of  tbe  plantation  lots,  about  thirteen  in 
number,  of  which  tbe  invoice  was  composed, 
four  plantation  lots,  containing  respectively 
tcD,  twenty-seven,  twenty,  and  ten  bales,  were 
represented  in  the  ten  bales  in  controversy;  two 
of  tbe$e  four  lots  being  represented  by  four 
btles  from  each,  and  two  of  tbe  four  lots  by 
000  bale  from  each ;  that  among  the  thirty  bales 
lent  to  the  public  stores  was  one  bale  from  each 
of  ti>e  said  four  plantation  lots;  tbat  one  of  tbe 
bales  there  examined  was,  and  that  tbe  other 
three  were  not.  among  the  ten  bales  in  contro- 
versy;  and  tbat  this  one  bale  belonged  to  one 
of  the  plxntation  lots  containing  ten  bales,  and 
vfts  tbe  bale  upon  which  the  importer  paid 
duty  at  the  rate  of  75  cents  a  pound  upon  125 
pounds  thereof  and  85  cents  a  pound  upon  54 
1271  pounds  thereof.  *Other  testimony  was 
ii'trndoced  to  show  the  actual  character  of  the 
tobacco. 

On  tbe  trial,  after  all  the  testimony  on  both 
ndes  bad  been  introduced,  the  collector  moved 
tbe  court  to  direct  a  verdict  in  his  favoron  the- 
ground  th.it  the  importers  had  not  established 


facts  sufficient  to  constitute  a  cause  of  action, 
wbich  motion  was  denied.  The  collector  ex- 
cepted to  this  ruling,  and  asked  to  be  allowed 
to  go  to  tbe  Jury  generally  upon  the  issues  of 
the  case,  and  upon  tbe  court's  refusal  of  tbia 
request  the  collector  asked  tbat  tbe  case  might 

go  to  tbe  jury  upon  tbe  question  whether  there 
ad  been  one  package  examined  of  tbe  bales  in 
controversy,  claiming  that  although  there  was 
not  one  bale  in  ten  ot  the  entire  invoice  sent  to 
the  public  stores,  yet,  as  there  were  only  ten 
bales  in  question,  representing  four  plantation 
lots,  and  as  four  bales  representing  those  ten 
bales  had  been  actually  examined  at  the  public 
stores,  there  was  a  sufficient  compliance  with 
the  statute.  Tbe  court  refused  to  submit  this 
question  to  the  juiy,  to  which  refusal  tbe  col- 
lector excepted.  The  importers  then  moved  for 
tbe  direction  of  a  verdict  in  their  favor,  and 
tbe  court  granted  the  motion  and  directed  a. 
verdict  for  them  for  tbe  sum  of  9708.12,  to 
wbich  action  of  tbe  court  the  collector  ex- 
cepted. Judgment  in  favor  of  tbe  importers, 
for  the  said  amount,  was  duly  entered  on  June 
20,  1890,  and  subsequentiy  the  collector 
brought  the  case  to  this  court  by  a  writ  of  error. 

Tbe  protest  filed  by  the  importers  contained, 
amont;  other  things,  an  allegation  that  there 
had  been  no  legal  appraisal  of  the  tobacco,  for 
tbe  rea<^n  that,  the  provisions  of  section  2939 
of  tbe  Revised  Statutes  bad  not  been  complied 
with.    Tbat  section  is  as  follows: 

"Tbe  collector  of  the  port  of  New  York  shall 
not,  under  any  circumstances,  direct  to  l>e  sent 
for  examination  and  appraisement  less  than 
one  package  of  every  invoice,  and  one  packa<*e 
at  least  out  of  every  ten  packages  of  merchan- 
dise, and  a  greater  number  should  he,  or  tbe 
appraiser,  or  any  assistant  appraiser,  deem  it 
necessary.  When  the  Secretary  of  tbe  Treas- 
ury, however,  from  tbe  cbaraoter  and  descrip- 
tion of  the  merchandise,  may  be  of  tbe  opinion 
that  tbe  examination  *of  a  less  propor  [  1 28 
lion  of  packages  will  amply  prote -t  the  rev- 
enue, he  may,  bv  special  regulation,  direct  aleaa 
number  of  packages  to  be  examined." 

It  seems,  from  the  nature  of  a  part  of  the 
evidence  introduced  on  the  trial,  tbat  tbe  im- 
porters contended  in  the  court  below  that  the 
effect  of  the  examination  by  tbe  customs  ofli- 
cers  of  less  than  one  bale  in  ten  of  tbe  invoice 
had  the  effect  of  invalidating  tbe  assessment  of 
the  higher  tax  upon  the  tobacco,  provided  for 
in  paragraph  246  of  the  Tariff  Act  of  1883,  and 
made  it  dutiable  at  the  lower  rate,  as  prescribed, 
in  paragraph  247  of  that  Act. 

The  same  ground  of  contention  is  presented 
in  this  court,  the  collector  asserting  that  tbe 
provisions  of  section  2939  Rev.  Stat.  Ore  in  tbe 
nature  of  instructions  to  tbe  ofiScersof  tbe  cus- 
toms, intended  solely  for  the  protection  of  the 
revenue,  and,  therefore,  tbat  no  benefit  from 
a  violation  of  the  statute  could  foe  taken  by  an 
Importer.  The  importers  insist,  on  the  other 
band,  tbat  inasmuch  as  tbe  examination  may 
have  the  effect  of  fixing  a  higher  duty  upon  a 
given  invoice  of  tobacco  than  tbat  collectible 
upon  leaf  tobacco  of  tbe  kind  more  extensively 
imported,  the  importer  might  be  injured  if  the 
characteristics  of  the  tobacco  necessary  to  jus- 
tify tbe  exaction  of  the  higher  tax  were  deter- 
mined by  an  examination  different  from  that 
prescribed  by  section  2989,  wbich  enactment, 
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therefore,  they  believe  to  be  intended  as  well 
for  the  protection  of  the  importer  as  the  gov- 
•emment,  and  hence  mandatory.  Collateral 
to  the  argument  upon  this  point  is  the  discus- 
sion by  the  parties  as  to  whether  the  incident 
•of  the  actual  examination  in  this  case  of  one 
of  the  ten  bales  in  controversy,  and  the  exam- 
ination of  one  bale  from  each  of  four  planta- 
tion lots  repiesented  by  the  ten  bales,  was 
•equivalent  to  a  substantial  compliance  with 
the  statute. 

Whether  a  statute  is  mandatory  or  directory 
is  frequently  a  question  of  a  great  deal  of  im- 
portance to  taxpayers,  for  the  reason  that  er- 
rors in  taxation  are  often  susceptible  of  correc- 
tion only  by  pointing  to  the  non-observance  of 
«ome  law  which,  strictly  followed  by  an  officer, 
mi^ht  have  prevented  the  errors  complained  of. 
The  acts  oi  assessors,  for  instance,  in  mat- 
129]  ters  'relating  to  general  municipal  and 
ttate  taxation  are,  if  legally  performed,  usually 
•conclusive  upon  the  taxpayer,  unless  some 
means  of  relief  has  been  provided  by  the  legis- 
lature, and  often  this  relief  is  nanow.  Very 
rarely,  if  ever,  is  there  power  in  the  judiciary 
to  enter  into  all  the  questions  affecting  the 
legality  of  a  charge  for  taxes,  and  therefore, 
in  general,  a  statute,  even  though  not  in  ex- 
press terms  mandatory,  is  treated  as  being  so 
if  its  literal  observance  might  afford  substan- 
tial protection  to  the  party  complaininc:,  and 
a  failure  of  such  observance  by  an  officer  is 
considered  to  render  his  act  void.  Frendi  v. 
Edwards,  80  U.  S.  13  Wall.  506,  611  [20:  702, 
70:i|. 

In  the  case  of  customs  duties,  however,  a 
party  dissatisfied  with  the  classification  of  im- 
ports may  apply  to  the  courts  to  have  examined 
and  reviewed  everything  involving  the  legality 
of  the  demand  which  has  been  made  upon  him 
by  a  collector,  and  statutes  containing  direc- 
tions to  government  officials,  as  to  the  manner 
in  which  they  shall  become  informed  of  the 
dutiable  character  of  merchandise,  afford  im- 
[)oriers  an  altogether  different  kind  of  protec- 
tion from  that  just  mentioned.  At  most,  a 
neglect  of  such  provisions  operates  to  no  greater 
•disadvantage  to  a  partj  than  to  subject  him  to 
the  necessity  of  bringing  an  action  which  he 
might  not  have  felt  impelled  to  brinir  if  the 
tax  had  been  ascertained  in  the  manner  pre- 
scribed. The  unlawful  demand  of  the  duty 
does  not  conclude  his  rights,  bat,  at  the  most, 
merely  lays  upon  him,  the  inconvenience  of 
^oini^  before  a  tribunal  in  which  those  rights 
will  be  declared. 

An  examination  of  one  package  in  ten  of  the 
merchandise  might  have  shown  to  the  satis- 
faction of  the  collector  that  the  importation 
was  of  the  character  the  importer  claimed  it 
to  be;  the  examination  of  one  package  in  four- 
teen may  have  given  the  collector  a  different 
impression  to  the  disadvantage  of  the  importer. 
But  the  proceedings  do  not  necessarily  end 
with  the  collector's  decision,  and  the  import- 
er's rights  are  not  finally  fixed  until  the  char- 
acter of  the  goods  has  been  found  by  a  court. 

The  protection  of  the  convenience  only  of  a 
taxpayer  is  not  of  such  a  vital  nature  as  to  au- 
ldO]thorize  a  court  to  treat  a  'statute  primari- 
ly directed  to  public  officers  for  their  guidance, 
and  the  substantial  protection  of  the  govern- 
ment, af  mandatory,  and  to  consider  official 
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acts  not  in  strict  conformity  with  the  statute 
as  void.    The  protection  must  be  substantial, 
and  must  be  intended  as  a  guard  of  rights  or 
property.    Coole^,  Taxn.  215,  216. 
In  this  view,  it  is  apparent  that  the  usual 

E resumption  of  a  legal  collection  is  not  chaniced 
y  the  circumstances  of  this  ca^  and  &at 
tne  burden  is  upon  the  importer  of  overcomiag 
this  presumption  by  proof  that  the  exaction  of 
the  duties  was  unlawful. 

If  the  dutiable  character  of  the  goods  io  tbe 
present  case  were  to  be  determine  by  fo/u/, 
the  question  of  the  effect  of  section  29^  might 
be  of  consequence  to  the  importers,  since  in 
that  event  the  value  fixed  by  the  appraisers, 
under  section  2930,  Rev.  Stat  relating  to  ap- 
peals from  appraisements,  would  be  final,  un- 
less the  appraisement  were  in  some  respect 
unlawful.  The  question  of  the  value  of  the 
goods  could  not  be  raised  in  an  action  against 
the  collector,  and  an  attack  upon  the  legality 
of  the  appraisement,  for  the  purpose  of  hav- 
ing it  declared  illegal,  and  the  goods  therefore 
declared  dutiable  at  the  value  stated  in  the  in- 
voice, would  be  the  only  means  of  redress  by 
a  court  for  an  illegal  exaction  of  duties  based 
upon  an  erroneous  valuation.  The  duty 
chargeable  upon  leaf  tobacco  was  not  fixed 
with  reference  to  its  valtte,  but  to  certain  pre- 
scribed characteristics  of  n'u,  fineneu  of  text- 
ure,  and  toeight.  It  seems  to  have  been  the 
practice,  under  instructions  issued  by  tbe  Sec- 
retary of  the  Treasury,  for  the  appraiser,  iu 
addition  to  ascertaining  the  value  oi  goods,  to 
ascertain  the  dutiable  qualities  of  tobacco  im- 
ported, and  this  act  of  the  appraiser  seems 
usually  to  be  denominated  an  appraisement. 
At  least,  that  word  is  so  used  by  counsel  oa 
both  sides  of  this  case.  Unless,  however,  this 
act  of  the  appraiser  is  an  appraisement  in  tbe 
sense  of  being  an  ascertainment  of  9atu£,  it 
would  not  be  just  to  an  importer  to  regard  it 
as  an  appraisement  in  this  kind  of  a  case. 

Section  3011  Rev.  Stat  provided  that  anr 
person  who  had  made  payment  under  prote<^. 
and  in  order  to  obtain  possession  *of  mer  [  131 
chandise  imported  for  him,  to  any  collector, 
or  person  acting  as  collector,  of  anj  money  as 
duties,  when  such  amount  of  duties  was  not, 
or  was  not  wholly,  authorized  by  law,  miebt 
maintain  an  action  in  the  nature  of  an  actka 
at  law,  which  should  be  triable  by  jury  to  as- 
certain the  validity  of  such  demand  and  p«y> 
ment  of  duties,  and  to  recover  back  any  exces* 
so  paid.  This  statute  is  general  in  its  terms, 
ana  is  subject  to  but  one  qualification,  namely] 
that  in  the  action  provided  for  no  question  can 
be  raised  as  to  tbe  value  of  the  merchandise, 
except  to  show  that  because  of  some  illegality 
in  the  appraisement  the  value  fixed  by  the  ap- 
praiser should  not  be  taken  as  the  basis  of  ibe 
duties,  but  that  the  duties  should  therefore  be 
fixed  by  the  invoice. 

In  the  case  of  Bilton  v.  Merritt,  110  U.  8. 
97  [28:  83],  Mr.  JutHee  Woods  said,  in  deliv- 
erinir  the  opinion  of  the  court: 

"Considering  the  acts  of  Congress  as  estab- 
lishing  a  system,  and  giving  force  to  all  tb« 
sections,  its  plain  and  obvious  meaning  is  tbst 
the  appro  lament  of  the  customs  officers  shall 
be  final,  but  all  other  questions  relstive  to  the 
rate  and  amount  of  duties  may,  after  tbe  ink- 
porter  has  taken  the  prescribed  steps,  be  re> 
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Tieved  in  ao  action  at  law  to  recover  duties  ud- 
hminUj  exacted.  Questions  freouently  arise 
vb«ilier  an  enumerated  article  beioop  to  oue 
•action  or  another.  ...  In  determloin^  the 
me  and  amount  of  duties  the  value  of  the 
merchandise  is  one  factor,  the  question  of 
ibf  schedule  It  properly  falls  under  is  another. 
ijoestiooa  relating  to  the  classification  of  im- 
pels aiHl  consequently  to  the  rate  and  amount 
of  duty  are  open  to  review  in  an  action  at 
liir." 

A  common  instance  of  the  recoguition  of  the 
ngtil  of  a  party  to  review,  in  an  action  at  law, 
a  qoe^ioo  of  the  classification  of  imports  is  to 
be  found  in  cases  where  there  is  no  dispiite  as 
ID  the  character  of  the  merchandise,  hut  the 
contest  is  upon  the  name  properly  applicable 
to  it,  in  the  meaning  of  a  statute.  Many  such 
esses  are  cited  in  CadvDolader  y.  Zeh,  151  U.  8. 
171.  176  [88: 115,  117].  which  case  is  itself  a 
omilar  instance.  In  such  controversies  the 
cQCBtion  to  be  answered  is  what  the  article  is. 
Tbe  qoestipn  is  the  same  where  there  is  no  dis- 
pute over  terms,  but  as  to  the  oualities  or  char- 
132]  art  eristics  necessary  *to  bring  the  article 
viihin  the  statutory  description.  In  either  case 
tbe  nmtter  to  be  decided  is  the  portion  of  the 
Act  imder  which  the  article  properly  falls,  and 
ID  in  cases,  eliminatini?  only  the  question  of  the 
Tihie  of  the  merchandise,  the  classification 
tty  be  reviewed  in  an  action  at  law. 

We  are  thus  brought  to  the  qupstion  of  the 
seiaal  character  of  the  tobacco,  with  reference 
to  the  paragraph  under  which  it  was  properly 
dutiable.  This  question  is  raised  by  the  fol- 
lowing allegation  of  the  protest:  "We  protest 
tfUDst  the  estimate  of  quality  of  the  different 
^rtdes  of  said  totiacco  as  made  by  the  appraiser, 
aod  the  assessment  of  75  cents  per  pound  as 
Bttde  by  you  as  unlawful  and  as  not  in  accord- 
aoce  wuh  the  provisions  of  Schedule  F  of  the 
Act  of  March  3.  1883,  claiming  said  tobacco  to 
be  dutiable  under  said  provision  at  only  85 
CEots  per  pound  because  eighty-five  per  cent 
of  said  tobacco  is  not  of  the  requisite  size  and 
of  the  necessary  fineness  to  be  suitable  for 
wnppers,  and  le^a  than  one  hundred  leaves  are 
required  to  weigh  a  pound." 

The  provision;  of  ^cbedule  F  of  the  Tariff 
Act  of  1883,  under  which  the  duties  in  this  case 
were  exacted,  were  as  follows: 

*^4«.  Le»f  tobacco  of  which  eighty-five  per 
cent  is  of  the  requisite  size  and  of  the  necessary 
fiftcDess  of  texture  to  be  suitable  for  wrappers, 
sod  of  which  more  than  one  hundred  leaves 
trr  required  to  weigh  a  pound,  if  not  stemmed, 
terroiy-five  cents  per  pound;  if  stemmed,  one 
doibr  per  pound. 

"^7.  All  other  tobacco  in  leaf,  unmanufact- 
^imi  and  not  stemmed,  thirty-five  cents  per 
poand," 

Diverse  views  were  entertained  by  the  par- 
tie*  concerning  the  meaning  of  paragraph  246, 
<be  most  important  of  which  had  reference  to 
tite  question  w nether  the  bale  was  to  be  treated 
as  the  unit  to  which  the  percentage  test  was  to 
he  applied,  or  whether  the  characteristics  of 
the  tobacco  were  to  be  ascertained  by  examin- 
ir.;r  a  number  of  representative  hands  (which 
ire  «maU  bundle?  of  leaves  fastened  together) 
and  if  certain  of  the  examined  bands  should  be 
foQ&d  lo  Ik*  dutiable  at  one  rate  and  the  others 
at  a  different,  tae  bale  should  be  assumed  to 
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contain  tobacco  of  two  different  grades,  and 
the  duties  laid  accordingly. 

*The  proper  answer  to  this  question  [133 
seems  to  depend  upon  the  particular  circum- 
stances of  a  given  case.  It  appears  in  the  testi- 
mony on  both  sides  of  this  case  that  leaf  tobacco 
is  divided  into  two  classes,  known  as  the  wrap- 
per class  and  the  filler  class.  Whether  or  not  a 
bale  of  tobacco  is  of  uniform  character  seems 
to  be  easily  ascertained.  A  dealer  in  leaf  to- 
bacco, one  of  the  witnesses  for  the  collec'or, 
said:  "We  never  draw  [from  a  bah]  less  than 
four  hands,  and  it  may  run  four  hands,  six 
hands,  eight  hands,  or  ten  hands,  according  as 
we  may  find  whether  the  bale  has  been  packed 
honestly,  as  we  term  it,  or  whether  it  has  been 
packed  mixed.  If  the  first  four  hands  drawn 
should  be  entirely  uniform,  we  probably  would 
not  draw  any  more,  and  in  any  event  we  would 
be  hardly  likely  to  draw  more  than  ten  hands." 

If,  then,  a  bale,  or  other  separate  and  con- 
crete quantity  of  leaf  tobacco,  contained  only 
leaves  of  such  uniformity  of  character  ax  to 
be.  in  their  collective  form,  of  one  class,  the 
bale,  or  other  separate  collection,  would  be  the 
unit  contemplated  in  the  percentage  and  weight 
tests  of  paragraph  246.  On  the  other  hand,  if 
the  bale  contained  tobacco  of  two  classes^  the 
unit  would  be  the  ascertained  quantity  of  either 
class. .  The  leaf  tobacco  meant  by  paragraph 
246  is,  apparently,  a  collection  of  leaves,  or 
half -leaves,  having  the'similarity  caused  by  the 
circumstances  of  their  having  grown  in  soil  of 
the  same  general  character,  in  the  same  cli- 
mate, and  tinder  the  same  general  conditions 
of  moisture  or  dryness,  and  by  such  selection 
or  assortment  as  it  may  be  customary  to  make 
on  the  plantation;  yet  having  the  differences 
which,  despite  the  similarity  of  habitat  and 
environment,  are  to  be  found  in  all  natural 
products.  Congress  is.  of  course,  presumed  to 
l)e  familiar  with  the  fact  that  leaf  tobacco  is 
divided  into  classes,  or  is  subjected,  before 
being  placed  in  bales,  to  some  kind  of  an  as- 
sortment, and  a  knowledge  of  the  similarities 
and  differences  which  are  to  be  found  in  a 
collection  of  leaves  of  a  class  doubt let^s  fur- 
nished the  reason  for  the  adoption  of  the  per- 
centage test. 

All  the  tobacco  in  question  in  this  case,  as  the 
evidence  on  both  sides  shows,  was  raised  in  the 
same  country,  and  was  all  *of  the  class  [l'{4 
known  to  the  trade  as  wrappers.  Therefore, 
any  bales,  or,  indeed,  the  whole  invoice,  if  it 
might  conveniently  be  treated  as  a  whole  for 
the  purpose,  was  just  such  a  unit  as  was  in- 
tended by  the  statute.  Any  other  view  of  this 
legislation  would  make  it  meaningless,  for  the 
very  term,  per  cent,  implies  an  understanding 
that  the  tobacco  to  be  taxed,  even  though  of  an 
uniform  grade,  may.  contain  some  leaves  pos- 
sessing and  some  not  possessing  the  qualifica- 
tions required  for  the  higher  tax.  In  such  a 
case,  if  separate  hands,  taken  from  a  bale  con- 
taining only  leaves  of  one  class,  were  treated  as 
units,  the  result  might  be  an  inaccurate  con- 
clusion. Doubtless  in  the  hands  classed  as 
containing  tobacco  dutiable  at  the  lower  rate 
there  woiild  be  leaves  having  all  the  requisites 
of  the  hieher  grade,  while  in  the  hands  ascer- 
tained to  be  taxable  at  the  higher  rate  would 
be  leaves  of  the  lower  grade.  This  might  have 
the  effect  of  making  a  division  of  tobacco  of 
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OD6  commercia]  class  into  two  grades  with  re- 
spect to  taxatioD— a  division  woich  we  do  not 
lielieve  to  bave  been  coDtemplated  by  the  stat- 
ute. If  the  character  of  the  tobacco  is  to  be 
learned  from  an  examination  of  a  representative 
quantity  therefrom,  such  as  ten  hands,  the 
bands  should  be  separated  and  the  statutory 
tests  applied  to  the  general  collection  of  all  the 
representative  leaves,  irrespective  of  their 
casual  association  in  the  separate  hands. 

Examining  the  evidence  in  this  case,  we  find 
that  one  of  the  importers  gave  testimony,  based 
upon  an  examination  of  samples  from  the  bales 
in  controversy,  tending  to  show  that  two  of  the 
plantation  lots  which  were  represented  by  five 
of  those  bales  contained  tobacco  of  which  85 
per  cent  neither  of  the  surface  of  the  leaves  nor 
of  the  quantity  thereof,  as  estimated  by*  the 
weight  01  the  bale,  was  of  the  requisite  size  for 
wrappers;  that  the  other  two  lots,  represented 
by  the  other  five  bales  in  controversy,  contained 
tobacco  of  which  b5  per  cent  of  the  surface, 
but  not  86  per  cent  of  the  weight,  was  suitable 
for  wrappers.  He  further  testified  that  85  per 
cent  of  the  tobacco  was  suitable  for  wrappers 
in  respect  to  fineness  of  texture. 

Considered  with  regard  to  fitness  for  wrappers 
1351each  leaf  of  *tobaoco  is  divided,  by  what 
is  called  the  stem,  into  two  distinct  portions. 
It  is  matter  of  common  knowledge  that,  in 
making  wrappers,  the  stem  is  not  used,  but  is 
removed,  with  the  result  of  dividine  the  leaf 
into  separate  pieces.  From  these  pieces  only 
are  wrappers  made,  and  their  size  and  fineness 
of  texture  determine  their  suitability  for  wrap- 
pers, for  if  one  piece  is  of  insufficient  size  it 
cannot  be  aided  in  usefulness  as  a  wrapper  by 
the  portion  on  the  other  side  of  the  stem.  If 
tobacco  is  imported  with  the  stems  removed, 
each  piece  or  side,  as  it  appears  to  be  called  by 
dealers  and  manufacturers,  would  of  necessity 
be  treated  as  independent,  for  there  would 
be  no  means  of  knowing  with  certainty 
what  parts  were  originally  together  in  one 
leaf.  In  applying  the  test  of  size,  therefore, 
the  size  of  either  dde  of  the  leaf  is  to  be 
looked  to,  and  the  evident  requirement  of  the 
statute  is  that  eighty-five  per  cent  of  half- 
leaves,  or  eighty-five  out  of  a  hundred,  are  to 
be  of  the  requisite  size  and  necessary  fineness 
of  texture  for  wrappers.  In  other  words,  each 
of  eighty -five  half-leaves  out  of  a  hundred  half- 
leaves  must  contain  a  portion,  sufficiently  fine 
in  texture,of  the  requisite  size  to  make  at  least 
one  wrapper.  Eighty -five  per  cent  of  the  sur- 
face of  the  single  leaf  is  not  intended,  for  in 
that  view  any  single  leaf  large  enough  for  a 
wrapper  would  be,  in  respect  to  nee^  one  hun- 
dred per  cent  or  entirely  of  the  requisite  size 
for  wrapper  purpose,  or,  if  one  wrapper  could 
not  be  made  from  it,  the  leaf  would  have,  as  to 
size,  no  percentage  of  suitability.  Hence  any 
leaf  would  be  required  to  be  treated  simply  as 


fit  or  unfit,  one  hundred  per  cent  suitable  in 
size  or  not  suitable  at  all,  and  do  general  per- 
centage test  would  be  applicable. 

The  importers  call  attention  to  their  testi- 
monjr  to  the  effect  that  in  none  of  the  four  lots 
mentioned  by  them  was  there  eighty  five  per 
cent  of  the  weight  of  the  tobacco  suitable  for 
wrappers,  and  suggest  that  "as  the  commmlitr 
was  bought,  sold,  and  dutied  by  the  pound,  the 
weight  must  be  the  test  to  which  the  percent- 
age rule  applies."  There  is  a  practical  objec- 
tion to  this  view,  however,  which  renders  it  not 
acceptable.  It  might  often  happen  that  a  half - 
leaf  which  was  suitable,  according  to  the  re- 
quired test,  would  be  Joined,  in  *an  un-  J 1 30 
stemmed  leaf,  to  one  which  was  unsuitable,  in 
which  case  the  weight  of  the  respective  parts 
could  not  be  ascertained.  The  most  natural  in- 
terpretation of  the  paragraph  in  question  is  to 
consider  eighty-five  per  cent  of  half  leaves,  or 
suitable  half-leaves  eight v  five  in  number  out 
of  half-leaves  one  hundred  in  number  as  the  re- 
quirement, and  to  regtrd  the  proportion  of  the 
weight  of  the  suitable  half-leaves  to  the  weight 
of  all  the  leaves  as  immaterial. 

A  further  requirement  of  the  Act  is  that  tbe 
leaves  of  the  collection  must  be  of  such  average 
lightness  that  more  than  one  hundred  are  re- 
quired to  weight  a  pound;  that  is  to  say,  if  the 
collection  should  weigh  160  pounds  it  most 
contain  more  than  16,000  leaves;  or.  If  aocne 
smaller  collection,  taken  as  representative  of 
the  whole,  such  as  ten  hands,  should  wei;;l> 
four  pounds,  this  representative  collection  niu^i 
contain  more  than  400  leaves.  Here  we  are- 
not  to  have  in  view,  as  in  tUc  other  test,  the 
separate  i>arts  of  the  leaves,  for  the  laoguae^ 
of  the  Act  expressly  provides  for  the  coodition 
that  "100  leaves  are  required  to  weigh  a 
pound."  The  word  leatei  plainly  means  leaves 
in  their  natural  state,  or  whole  leaves. 

Assuming  that  the  importers,  in  testif  jinr 
concerning  the  size  and  fineness  of  textarr 
of  the  tobacco,  had  in  mind  the  proper  test 
when  spe4iking  of  the  percentage  of  the  surface 
suitable  for  wrappers,  we  must  take  their  evi- 
dence  to  mean  that  only  five  of  the  ten  bmies  in 
controversy  contained  tobacco  of  which  le*^«j 
than  eighty -five  per  cent  fulfilled,  as  to  the  six* 
and  fineness  of  texture,  the  demands  of  par»< 
graph  2P46.  It  would  seem,  therefore,  tliai 
the  court  below  was  in  error  in  directing  a  ver 
diet  for  the  importers,  and  that  the  judgment 
of  that  court  ought  to  be  reversed,  and  tb^ 
case  remanded  with  directions  to  set  aside  tbi 
verdict,  and  to  order  a  new  trial,  in  order  tb» 
a  jury  may  pass  upon  the  real  character  of  tlit 
tobacco  contained  in  the  ten  bales  withdraws 
by  the  importers. 

Judgment  rerer»A 

Mr.  Justice  Brewer  did  not  sit  at  the  ar^i 
ment  or  take  part  in  the  decision. 

iw  u.  s 
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NoBTHBBN  Pacific  R.  Co.  t.  Holmbs. 
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XORTHERN  PACIFIC  RAILROAD 
COMPANY,  Par.  in  Err., 

JAMES  HOLMES. 
(See  S.  C.  Reporter's  ed.  137-14a) 

Territorial  judgment, 

L  IT  t  motion  or  petition  for  rehearing  is  mad^  or 
pf«e«ited  in  season  and  entertained  by  the  court, 
the  time  limited  for  a  writ  of  error  or  appeal 
does  not  be^in  to  run  until  the  motion  or  peti- 
ooQ  Is  dispoaed  of. 

1  Coder  the  Act  of  Congrress  proyiding  for  the 
idmisrioo  of  the  state  of  Washington  into  the 
Unioo  a  petition  for  the  rehearing  of  a  cause 
wUch  was  pending  in  the  supreme  court  of  the 
terrirorr  at  the  time  of  the  admission  of  the 
ttnc;  became  a  matter  over  which  the  state 
eeort  bad  lurisdiction. 

t  Where  a  petition  for  the  rehearing  of  a  cause 
vM  pending  in  the  supreme  court  of  a  territory 
It  the  time  of  its  admission  as  a  state  into  the 
UnioQ,  which  waa  thereby  transferred  to  the  su- 
preme court  of  the  state,  this  court  has  no  juris- 
Aetion  to  review  the  decision  of  the  latter  court 
vhere  no  Federal  question  was  involved. 

[No.  64.] 

Arrud  ITot.  9,  1S94.    Dtcided  N<n>.  IB,  1894, 

E  ERROR  to  the  Supreme  Court  of  the 
Jtate  of  Wasbin^toD,  to  review  a  judgmeot 
of  that  court,  refusing  a  rehearing  and  there- 
by coDfirmiog  ibe  action  of  the  supreme  court 
of  the  territory  of  WashinglOD  affirming 
tke  jodgmeot  of  the  district  court  of  the 
foorth  judicial  district  of  the  territory  in 
liTor  of  James  Holmes  against  the  Northern 
Pidfic  Railroad  Company.  On  motion  to  din- 
WM,  ^miued. 

The  facts  are  stated  in  the  opinion. 

ymrs,  W.  R.  Andrews  and  John  B,  AU 
ir«  for  defendant  io  error,  in  favor  of  the  mo- 
tkn. 

Mmr*.  A.  H.  Garland  and  James  Mc- 
Sngkt  for  plaintiff  in  error,  in  opposition. 

Mr,  Ckief  Justice  Fuller  delivered  the  opin- 
loo  of  the  court: 
Junes  Holmes    recovered  judgment  in  the 

ji 


Court  of  the  Fourth  Judicial  District 
of  the  Territory  of  Washington  against  the 
loftbem  Psdfic  Railroad  Company;  the  rail* 
Md  CO'  ^^any  prosecuted  an  appeal  therefrom 
totheiapreme  court  of  the  territory,  and  the 
>id;meiit  was  affirmed  by  that  court  on  Feb- 
nary  %  188&  Thereupon,  and  on  the  same 
^.  the  topreme  court  of  the  territory,  on  the 
ipplicaticm  of  plaintiff  in  error,  entered  an  or- 

^on.-'AM  to  review^  by  Uniled  StaUs  Supreme 
(^^af  territorial  dedgUms;  exteiit  and  tnanner 
C*  tfW^ietfon  bettoeen  an  appeal  and  a  writ  of  er- 
vw.  see  00(0  to  Miners  Bank  of  Dubuque  v.  Iowa, 
ft887. 

^tojwrfadiction  of  United  States  Supreme  Court, 
^fpoidfift  on  tttntnmt:  interest  cannot  tte  added  to 
^  jmisdietion:  how  value  of  thing  demanded  may 
^t^own; what  eases  reviewable  without  regard  to 
*>*  to  eoatrooeny,  tee  note  to  Gordon  v.  Ojrden, 

Mtowfiat  questions  the  UnUed  States  Supreme 
Cowt  wO,  review  on  writ  of  error:  bill  of  exceptions, 
■KDotetoParks  v.  Turner,  18: 883. 

IK  U.S. 


I  der  ^nting  it  leave  to  file  a  petition  for  re< 
hearing  on  or  before  July  17,  1883,  giving  sixty 
days  after  the  determination  of  the  petition 
within  which  to  perfect  proceedings  upon  ap- 
peal in  the  event  that  the  petition  should  be 
denied,  and  staying  all  proceedings  and  with- 
holding a  remittitur  pending  the  filing  and  de- 
termination of  the  petition  and  for  sixty  days 
thereafter. 

The  state  of  Washington  was  admitted  into 
the  Union  November  11, 1889,  and  on  March  8, 
1890,  an  order  was  entered  by  the  supreme  court 
of  the  state,  reciting  the  *atfirmance  of  [  1 38 
the  judgment  by  the  supreme  court  of  the  ter- 
ritory and  the  order  of  that  court  of  February 
2,  1888,  and  further,  that  "the  said  petition 
having  been  filed  within  tiie  time  provided  by 
the  Older  of  said  court  and  having  been  pend- 
ing undetermined  at  the  time  of  the  admission 
of  the  state  of  Wasbinffton  and  the  organiza- 
tion of  this,  the  supreme  court  of  the  state, 
and  this  court  havinj^  directed  the  defendant 
in  error  to  answer  said  petition,  the  said  an- 
swer having  been  filed  within  the  time  pro- 
vided by  said  order,  and  said  petition  9nd 
answer  having  been  taken  under  advisement 
by  this  court,  now,  on  this  8ih  day  of  March, 
A.  D.  1890,  the  court  beinjr  fully  advised  in  the 
premises,  denies  said  peiiiion  for  rehearing;  to 
which  ruling  and  iudsrnieDr,  as  well  as  the 
judgment  of  the  supreme  court  of  said  terri- 
tory affirmin^^  the  jtulgment  of  said  district 
court,  plaintiff  in  error,  by  its  counsel,  excepts, 
and  said  exception  is  allowed."  And  it  was 
ordered  "that  a  writ  of  error  to  the  Supreme 
Court  of  the  United  Stales  to  the  judgment  of 
the  supreme  court  of  the  territory  of  Washing- 
ton, now  a  record  of  this  court,  and  to  the 
judgment,  order,  and  ruling  of  this  court  upon 
the  petition  for  reheariog,  be  and  hereby  is  al- 
lowed." Suj>ersedeas  bond  was  given  and  ap- 
proved, a  writ  of  error  issued,  and  citation 
signed  and  served. 

It  is  well  settled  that  if  a  motion  or  petition 
for  reheariog  is  made  or  presented  in  season 
and  entertained  by  the  court,  the  time  limited 
for  a  writ  of  error  or  appeal  does  not  begin  to 
run  until  the  motion  or  petition  is  disposed  of. 
Until  then  the  judgment  or  decree  does  not 
take  final  effect  for  the  purposes  of  the  writ  of 
error  or  appeal.  Aspen  Min,  &  Smelt.  Co.  v. 
Billings,  150  U.  8.  81,  36  [87:  986,  988];  Voor- 
hees  V.  John  T.  Noye  Mfg.  Co,  151  U.  8.  185 
[38: 101]. 

Under  sections  22  and  28  of  the  Act  of  Con- 
gress providing  for  the  adm  ssion  of  the  state 
of  Washington  into  the  Uoicm  (25  Stat,  at  L. 
676,  682.  688.  chap.  180,  printed  in  the  mar- 
gin*) this  petition,  which  was  pending  in  the 

*Sso.  22.  That  all  cases  of  appeal  or  writ  of  error 
heretofore  prosecuted  and  now  pendinir  in  the  Su- 
preme Court  of  tho  United  States  upon  any  record 
from  the  Supreme  Court  of  either  of  the  territo- 
riOH  mentioned  In  this  Aot,  or  that  may  hereafter 
lawfully  be  prosecuted  upon  any  record  from 
either  of  said  courts,  may  be  heard  and  determined 
i*y  said  Supreme  Court  of  the  United  States.  And 
the  mandate  of  execution  or  of  further  pmceed- 
fnirs  shall  bedirected  by  tho  Supreme  Court  of  tho 
United  States  to  the  circuit  or  di8trlct  court  hereby 
e^itablished  within  the  stnte  succcedinfr  the  terri- 
torv  from  which  such  record  is  or  may  be  pendinK* 
or  to  the  supreme  court  of  such  state,  as  the  nature 
of  the  ca««e  may  require.  .  .  .  And  each  of  the 
oirnuit.  district,  and  state  courts,  herein  named, 
shall,  respectively,  be  the  successor  of  the  supreme 
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SuPBBMB  Court  of  thb  United  States. 


Oct.  Tbbx. 


139]*8i]preine  coart  of  the  territory  at  the  time 
of  the  admission  of  the  state,  became  a  matter 
over  which  the  state  court  had  jurisdiction. 
140]*The  court  took  jurisdiction,  and  mi<;bt, 
in  its  exercise,  have  granted  a  reheario<]:  and  re- 
versed the  judgment,  but,  upon  consideration, 
both  parties  presenting  their  views,  saw  fit  to 
refuse  the  rehearing,  and  thereby  to  confirm  the 
action  of  the  supreme  court  of  the  territory  in 
affirming  the  judgment.^  It  was  then  that  the 
judgment  took  final  effect  for  the  purposes  of 
the  writ  of  error,  and  plaintiff  in  error  so  re- 
garded it.  But  plaintiff  in  error  could  not 
take  the  writ  to  the  supreme  court  of  the  terri- 
tory, for  when  that  court  ceased  to  exist,  a 
petition  for  rehearing  was  pending,  which, 
after  the  admission,  could  not  be  disposed  of 
by  that  court,  and  which  plaintiff  in  error  did 
not  deem  expedient  to  withdraw  or  abandon. 
And  if  the  petition  and  the  case  could  have 
been  tranf erred  to  the  circuit  court  of  the 
United  States  because  plaintiff  in  error  was  a 
corporation  created  bv  the  United  States 
IQUupeU  V.  Northern  Pae.  R  Co.  144  U.  8. 
211  [86:  400],  that  could  only  have  been  done 
upon  reouest,  and  no  request  to  that  effect  was 
preferreo.  On  the  contrary,  plaintiff  in  error 
€lected  to  continue  the  jurisdiction  of  the  cause 
In  the  supreme  court  of  the  state,  and  as  no 
Federal  question  was  involved  and  the  judg- 
ment cotud  not  take  effect  so  far  as  a  review 

court  of  the  territory,  as  to  all  such  cases  arlsioff 
witbln  the  tinilts  embraced  witbio  tbe  jurisdiction 
of  such  courts  veepectivelv  with  full  power  to  pro- 
ceed with  the  same,  ana  award  mesne  or  ttnal 
process  therein;  and  that  from  all  judinnents  and 
decrees  of  the  supreme  court  of  either  of  the  terri- 
tories mentioned  in  this  Act,  in  any  case  arisinnr 
witbin .  the  limits  of  any  of  tbe  proposed  states 
prior  to  admission,  tbe  parties  to  such  judgments 
••hall  ha  3  the  same  riirht  to  prosecute  appewls  and 
writs  of  error  to  the  Supreme  Ck>urt  of  the  United 
btates  as  they  shall  have  had  by  law  prior  to  tbe 
admission  of  said  state  into  the  Union. 

Sac  23.  That  in  respect  to  all  cases,  proceedings, 
and  matters  now  pendinRT  in  the  supreme  or  dis- 
trict courts  of  either  of  the  territories  mentioned 
in  this  Act  at  the  time  of  the  admission  Into  the 
Union  of  either  of  the  states  mentioned  in  thts 
Act,  and  arislnir  within  the  limits  of  any  such  state, 
whereof  the  circuit  or  district  courts  by  this  Act 
established  mlgrbt  have  had  jurisdiction  under  the 
laws  ct  tbo  United  States  had  such  courts  existed 
at  the  time  of  the  commencement  of  such  oases, 
the  said  circuit  and  district  courts,  respectively, 
shall  be  the  successors  of  said  supreme  and  district 
courts  of  said  territory:  and  in  respect  to  all  other 
cases,  proceedings  and  matters  pendinjr  in  the  su- 
preme or  district  courts  of  any  of  the  territories 
mentioned  in  this  Act  at  the  time  of  the  admission 
of  such  territory  into  the  Union,  arising  within  the 
limits  of  said  proposed  state,  tbe  courts  esrahlished 
by  such  state  shall,  re$:pectively,be  the  successors  of 
said  supreme  and  district  territorial  courts:  and  all 
the  flies,  records,  indictments,  and  proceediuRS  re- 
lating to  any  such  ca^es,  shall  be  transferred  to 
such  circuit,  district,  and  state  courts,  respectively, 
and  the  same  shall  be  proceeded  with  therein  in  due 
course  of  law;  but  no  writ,  action.  Indictment, 
cause  or  proceedinff  now  pending,  or  that  prior 
to  the  admission  of  any  of  the  otates  mentioned 
in  this  Act,  shall  be  pending.  In  any  territorial 
court  in  any  of  the  territories  mentioned  in  this 
Act.  shall  aotite  bythe  admission  of  any  such  state 
Into  the  Union,  but  the'sHme  shall  be  transferred 
and  proceeded  with  in  the  prnper  United  States 
circuit,  district  or  state  oourt,  as  the  case  may  be: 
Provided,  however^  That  in  all  civil  actions,  causes, 
and  proceedings,  in  which  the  United  States  is  not 
a  partT,  transfers  shall  not  be  made  to  the  circuit 
and  district  courts  of  tbe  United  States,  except 
upon  written  request  of  one  of  the  parties  to  such 
action  or  proceeoing  filed  In  the  proper  court:  and 
in  the  abeience  of  such  request  such  cases  shall  be 
proceeded  with  in  the  proper  state  courts.** 
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of  it  on  error  was  concerned  until  after  the  state 
court  acted,  and  only  through  that  action,  tbe 
writ  of  error  cannot  be  maintained.  Moreover, 
the  judgment  of  the  supreme  court  of  tbe  ter- 
ritory was  rendered  Februair  2,  1888.  and  the 
writ  of  error  was  not  brought  until  more  than 
two  years  thereafter,  and,  therefore,  too  late, 
unless  the  time  of  the  pendency  of  the  petitioo 
in  that  court  were  deducted,  which  is  quite  in- 
admissible in  view  of  the  fact  that  the  petition 
remained  pending  notwithstanding  the  admis- 
sion of  the  state  had  terminated  the  existence 
of  the  court  in  which  it  was  originally  filed. 
Tbe  result  is  that  the  writ  of  error  most  be  dis- 
missed. 


TiZB     NOBTHBRH    PACIFIC    HaILBOAD  CoM- 

PAirr,  Flff.  in  Brr., 

9. 

David  O'Brikh. 

[Na  65.] 
Argued  Nbe.  9,  1894.     Decided  JVoo.  If,  1894. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington.    On  motion  to  dit- 
misa.    DitmUsed, 

Mr,  Reese  H.  Voorhles  for  defendant  in 
error,  in  favor  of  motion. 

Me$sr»,  A*  H.  Garland*  James  Me* 
Nauicl^^  And  H.  J.  May  for  plabtiif  in  er- 
ror, in  opposition. 

The  Chief  Jmtiee:  This  case  falls  within 
that  just  decided,  and.  for  the  reasons  there 
given,  the  writ  of  error  must  be  diamisaed. 


THOMAS  D.  OLIN  and  Edwoi  D.  OLnr, 

Appti., 
e. 

HENRY  TIMKEN. 
(See  8.  C.  Reporter^  ed.  141-15ej 

Patent  for  springs  for  tehiclei^Timhen  patent 
^-patentcible  noveUy^Saladee  patent, 

1.  Reissued  patent  No.  95iS  frranted  January  t&, 
1881.  beinKT  a  reissue  of  patent  No.  1S7,430,  taBu«3 
Dec.  1. 1874,  to  Ttlton  and  Stivers  for  springs  for 
vehicles,  is  an  undue  expansion  of  tbe  inrentooa 
covered  by  the  oriirinal  patent  and  is  invalid. 

2.  Tbo   patent   to  Henry  Timken    No.    ISTjBBB, 

NOTS.—^  to  what  retesuenunr  wttr^  tee  note  to 
0*Reilly  v.  Morse,  14:  eOL 

Am  to  anticipati/m  of  patenUi  prior  pofenft  and 
pvibticaiionK  apfMcaiUm  and  imue:  datms  and  «pf- 
cificatUms^  see  note  to  Letrffett  t.  Standard  Oil  Co, 
87:  737. 

Am  to  vottntdbaiiyof  Ivioentions;  paientablM  tmS- 
itct-maJUUr;  \ttQiJbui  what  etmtiituXtM  Inrtn^on:  pat* 
enialAe  novelty:  combimifions;  foreign  patenft  anti 
their  effects,  see  note  to  Grant  v.  Walter,  87:  55S. 

Am  to  reiMSued  patents  for  inventions,  vhen  vaUi 
effect  of  reissue  ladies,  see  note  to  National  Metei 
Co.  V.  Yonkers  Water  Comrs.  87: 644. 

For  what  patents  are  {fronted;  when  dedofred  void 
see  note  to  Bvaos  t.  Baton,  4: 488. 

As  to  aJtaudonment  of  inventions^  aoe  note  to  Peo 
nock  T.  Dialogue,  7:  887. 
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Not.  27, 1877,  for  Improvemeot  in  car- 
sprtnss  to  invalid  for  anticipation  and 
It  of  InTOotion;  but  If  construed  as  yalid,  is 
Boc  tnfrincod  bj  defendant's  structure. 
1  ne  fact  tbat  the  patented  article  may  have 
been  popular  aod  met  with  large  sales  is  not  im- 
Dortant  when  the  allefred  invention  is  without 
patentable  noveltj. 
1  Tte  Saladea  patent  No.  23S,960,  frrauted  April 
ft,l&Sl«  (or  road  waffon,  was  anticipated  by  the 
SOekkB  patent  and  the  Oooper  patent. 

[No.  86.] 
Arguid  Oet.  12,  15,  1894.    Ikcided  Nov.  19, 

1894. 

APPEAXi  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  in  favor  of  the  plaintiff,  in  a 
•nit  in  equity  brought  by  Heuir  Timken 
•gainst  Thomas  D.  Olin,  et  al,,  aefeodants, 
for  the  infringement  of  certain  patents  and 
enjoining  defendants,  and  for  damages,  lie- 
uned,  and  eau$e  remanded  toith  a  direction  to 
UrnnM  the  suit. 
See  same  case  below,  87  Fed.  Rep.  205. 

Statement  by  Mr,  Chirf  Justice  Fuller; 

Thia  was  a  bill  in  equity,  filed  by  Henry 
Timken  in  the  Circuit  Court  of  the  Unitea 
States  for  the  Southern  District  of  Ohio  against 
Thomas  D.  Olin  and  Edwin  P.  Olin  to  re- 
Oiain  the  infringement  of  three  letters  patent, 
aamely.  No.  197.689,  granted  to  Henry  Tim- 
keo.  KoTember  27,  1877,  for  improyemeot  in 
"carriage  springs;"  No.  289.850,  to  C.  W. 
Saladee,  April  5. 1881,  for  "road  wagon;"  re-is- 
1421  sue  patent  No.  9542,  'granted  January 
25, 188l,bem^  a  reissue  of  patent  ^o,  157.480, to 
Tflton  and  Suvers  for  improvement  in  "springs 
for  Tehicles,"  dated  December  1,  1874.  Com- 
pbinant  charged  that  these  patents  were 
capable  of  conjoint  use  with  each  other,  and 
that  defendants  infringed  them  all  The  an- 
swer set  up  want  of  patentability;  anticipation; 
prior  pabuc  use;  non-infringement;  that  de- 
fendants had  the  right  to  manufacture  the 
▼diicle  springs  they  made,  under  a  patent  No, 
346.571,  granted  to  W.  H.  Stickle,  August  80, 
1861,  reissued  to  the  defendant  Thomas  D. 
Oiin,  August  21.  1883,  as  reissue  No.  10,872, 
aid  which  patent  was  owned  by  the  defend- 
ants; also  that  the  Tiltbn  and  Stivers'  reissue 
was  utterly  void,  because  not  issued  for  the 
suDe  invention  as  the  original  patent,  and  for 
isventions  not  shown  or  described  therein. 
The  circuit  court  held  the  patents  valid,  and 
ibat  the  defendants  infringea  the  single  claims 
of  the  Timken  and  Saladee  patents,  and  the 
third,  fourth,  and  fifth  claims  of  the  Tilton  and 
Stivers'  patent,  and  entered  a  decree  enjoining 
defendants  and  referring  the  cause  to  a  master 
for  an  account,  which  resulted  in  a  final  decree 
for  damages  to  the  amount  of  $27,897.75,  and 
defendants  appealed.  The  opinion  will  be 
found  in  87  Fed.  Rep.  205. 

Mr.  OeorM  J.  Murray  for  appellants. 
Mr.  Wm«  m.  Eeeles  for  appellee. 

Mr.  Chief  Juttiee  Fuller  delivered  the 
opinion  of  the  court. 

Appellants  manufactured  no  buggies  or 
vdiicles  of  any  kind,  but  purchased  and  made 
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springs  which  were  fitted  on  wooden  bars  to  be 
attached  to  the  vehicles,  and  sold  such  spring 
bars  in  the  market  and  to  manufacturers  of 
vehicles.  The  claims  of  the  three  patents,  on 
which  appellee's  suit  was  based,  were  to  c^/m- 
binations  relating  to  ^ide  bar  buggies,  and 
wagons,  the  side  Imr  gear  and  buggy  body  be- 
ing elements  of  each  combination.  These 
patents  are  as  follows: 

♦1.  No.  197.689,  declared  to  be  for  '•im-[143 
provement  in  carriage  springs,"  was  granted  to 
Henry  Timken,  November  27. 1877,  upon  ap- 
plication filed  October  27,  1877.  The  draw- 
ings consisted  of  three  figures:  (1),  a  side  view 
of  a  wagon  body  with  a  spring  attached;  (2), 
a  bottom  view  of  a  wagon  showing  the  spring; 
and  (3),  "a  sectional  end  view  thereof." 
The  latter  figure  is  as  follows: 


The  specification  states: 

•*My  Invention  relates  to  buggy  and  wagott 
springs;  and  it  consists  in  the  attachment  of 
springs  to  the  bottom  of  the  body  at  the  sides, 
and  crossing  the  bottom  of  (he  body,  and  con- 
necting witn  the  side  bars  on  the  opposite  sides- 
of  the  body,  as  will  be  hereinafter  more  fully 
set  forth. 

"The  annexed  drawing,  to  which  reference 
is  made,  fully  illustrates  my  invention. 

*'A  represents  the  hind  axle,  and  A'  the 
front  axle,  the  latter  having  the  usual  bend 
block  B.  The  hind  axle  A  and  head  block  B 
are  connected  by  side  bars  C  C,  in  the  usual 
manner.    D  represents  the  body  of  the  vehicle. 

"Tlie  body  D  is  connected  with  the  side  bars 
0  C  by  means  of  two  springs,  G  G,  composed 
of  one  or  more  plates  near  each  end.  These 
springs  are  fastened  to  the  under  side  of  the 
body  D  at  opposite  sides.  The  springs  then 
cross  each  other,  and  their  ends  are  pivoted  or 
hinged  in  clips  1 1,  fastened  to  the  opposite  side 
bars,  as  shown. 

"By  this  construction  and  arrangement  of 
the  springs  I  secure  length  of  springs  and 
elasticity  of  motion,  and  at  the  same  time 
banging  tbe  body  low. 

*"What  I  claim  as  new,  and  desire  to  [144 
secure  by  letters  patent,  is— 

"In  combination  with  the  side  bars  C  C  and 
body  D.  the  springs  G  G,  attached  to  the  under 
side  of  the  body  at  opposite  sides,  then  crossing 
each  other,  and  connected  to  the  side  bars 
on  opposite  sides,  substantially  as  herein  set 
forth." 

2.  No.  9542.  reissue,  dated  January  25, 
1881,  upon  application  filed  November  27. 
1880.  being  a  reissue  of  patent  No.  157,480  to 
Tilton  and  Stivers,  for  springs  for  vehicles, 
dated  December  4. 1874,  upon  application  filed 
November  25. 1874L 
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The  specification  of  the  original  patent  read 
thus: 

"The  object  of  the  present  invention  is  to 
provide  spnngs  designed  especially  for  buggies, 
carriages,  and  other  light  yehicles,  which 
shall  obviate  all  rocking  motion  of  the  body 
supported  thereon,  and  cause  the  latter  to  be 
always  luaintained  in  a  horizontal  position 
when  moving  up  or  down,  or  when  in  a 
stationary  position. 

"The  invention  consists  in  the  employment 
of  two  independant  crossed-leaf  metal  springs, 
the  ends  of  which  are  rigidly  secured  to  the  op- 
posite ends  of  the  crossbar  supporting  the 
vehicle  body,  each  spring  being  formed  or  pro- 
vided with  a  socket,  and  the  two  sockets  meet- 
ing each  other  at  tbe  center  of  the  body  support- 
ing bar,  so  as  to  enable  an  axis  or  pivot  bolt  to 
be  passed  through  both  sockets,  for  enabling 
tbe  springs  to  turn  thereon  when  the  body  is 
elevated  or  depressed.  The  invention  further 
consists  in  securing  a  bearing  and  re-enforcing 
plate  of  metal  U>  the  under  side  of  the  body 
supporting  bar,  said  plate  being  provided  with 
pendent  flanges  at  both  ends,  to  serve  as  bear- 
ing points  for  the  ends  of  the  springs,  in  order 
to  prevent  any  lateral  movement  or  the  same, 
and  to  serve,  in  connection  with  fastening 

bolts,  to  securely  hold  ihe  springs  in  place. 

«        •        *        •        ••        • 

"It  is  well  known  that  elliptic  or  simi-elliptic 
•prints,  secured  to  tbe  center  of  the  crossbar 
supporting  a  carriage  body,  will  permit  the 
same  to  rock  from  side  to  side,  which  is  objec- 
tionable for  various  reasons. 

**I  propose  t»  maintain  a  buggy,  carriage, 
1 45]ana  other  vehicle  *body  always  in  a  hor- 
izontal position  in  respect  to  the  springs  and 
running  gear,  and  this  is  accomplished  by  em- 
plo>  ing  a  pair  of  springs  A  A,  which  may  prop- 
erly be  termed  sections  of  semi-elliptic  springs. 
The  springs  are  arranged  to  cross  each  other  at 
the  center  of  the  crossbar  B,  upon  which  the 
carriage  body  is  placed,  and  their  elevated  or 
upper  ends  are  permanently  secured  at  tbe  op- 
posite ends  of  said  croa^bars  by  means  of  bolts 
and  nuts  a.  £ach  spring  is  provided  with  a 
socket,  c,  at  the  crossing  point,  and  through 
said  sockets,  which  are  thus  brought  in  line 
with  each  other,  an  axis  or  pivot  bolt,  D,  is 
passed.  A  nut,  b,  is  applied  to  the  screw 
threaded  projecting  end  of  the  bolt  for  secur- 
ing tbe  same  in  place.  Each  springis  generally 
formed  of  two  or  more  leaves — a  long  lower 
leaf  and  a  shorter  upper  leaf — this  construction 
being  resorted  to  in  order  to  obtain  greater 
strenirth,  and  to  enable  the  socket  C  to  be  more 
readily  formed." 

The  claims  were  as  follows: 

"1.  The  combination  of  two  springs,  each 
composed  of  one  or  more  leaves,  and  hinged 
toireiher  at  their  crossing  point,  and  provided 
with  an  eye  at  one  end  to  connect  with  the 
side  sills  of  the  running  gear,  and  at  the  other 
end  connected  with  the  crossbar  for  support- 
ing the  body  of  the  vehicle,  substantially  as 
deacribM. 

"2.  The  two  leaf  springs,  each  provided 
with  a  socket  at  the  crossing  point,  in  combi- 
oation  with  a  pivot  or  axis  bolt,  substantially 
AS  described. 

"S.  Tae  combination  of  two  springs  side  by 
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side,  and  connected  together,  with  tbe  side  sills 
and  crossbar,  for  supporting  the  body  in  a  hor- 
izontal position  between  tbe  side  sills,  substan- 
tially as  described. 

*'4.  The  re-enforcing  and  bearing  plate  1, 
having  end  flanges,  in  combination  with  tb« 
body  supporting  bar  and  the  connected  cross 
springs,  substantially  as  described." 

The  specification  was  amended  in  the  reissue 
by  substituting  "crosspicce  attached  to  tbe 
body,"  for  "crossbar  supporting  the  vehicle 
body,"  **the  body  supporting  bar,  or  "bar  sup- 
porting tbe  body:"  and  also  by  inserting  after 
the  word  **  spring,"  in  tbe  line  reading  [  146 
**each  spring  being  formed  or  provided  with  a 
socket,  the  word  "preferably,"  and  after  the 
words  "spring  is,"  in  tbe  line  reading  "each 
spring  is  provided  with  a  socket,  e,  at  the  cross- 
ing point,"  tbe  word  "preferably." 

The  original  claims  were  changed  in  the  re- 
issue by  the  substitution  in  tbe  first  claim  of 
"crosspiece  attached  to  tbe  body/'  for  '*cross- 
barfor  supporting  tbe  body;"  and  tbe  word 
"crosspiece"  for  "crossbar"  m  the  third  claim; 
and  omitting  the  word  "and"  after  "re-enforc- 
in?,"  and  tbe  substitution  of  tbe  "crosspieoe 
attached  to  the  body"  for  tbe  "tody  support- 
ing bar."  in  the  fourth  claim;  and  a  fifth  claim 
was  added  as  follows:  "5.  In  combination 
with  the  body  of  a  vehicle  and  the  side  sills  or 
bars,  the  two  springs  crossing  ^^och  other  side 
by  dde  and  attach^  to  a  crosspiece,  subetao- 
tially  as  described." 

8.  No.  239,850,  to  0.  W.  Saladee  for  road 
wagon,  dated  April  5,  1881;'  application  filed 
February  7,  1881.  The  claim  is:  "A  spring 
platform  consisting  of  fiexion  springs  arranged 
in  pairs,  the  inner  heavier  ends  of  eadi  p«ir 
beins  connected  side  by  side  to  the  oeotrml 
portion  of  the  body  or  object  supported,  and 
the  flexion  portion  of  each  spring  curving 
downward  from  the  center  and  then  upward 
to  its  connection  with  the  frame,  all  substan- 
tially as  set  forth." 

It  will  be  seen  that  the  third  claim  of  tbe 
reissued  Tilton  patent  includes,  as  a  necessary 
element,  two  springs  side  bv  side  and   con- 
nected together;  the  fourth  daim  includes  tbe 
connected  cross  springs  and  the  re  enforcing 
plate,  having  end  flanges;  while  the  flfth  daim 
is  substantially  the  same  as  the  single  claim  of 
the  Timken  patent.  Both  have  the  two  springs 
crossing  each  other,  though  in   the  Timpkcn 
claim  these  springs  must  be  connected  at  tbe 
heavier  ends  at   tbe  opposite  side  from  which 
the  light  ones  are  connected  with  the  side  tiar. 
It  seems  dear  that  the  fifth  claim  was  intended 
to  cover  sectional  cross-springs  without  tbe  ar- 
ticulated joint  in  tbe  center,  and  it  do?s  cover 
such  springs,  if  the  word  "preferably,"  intro- 
duced for  tbe  first  time  in  tbe  reissue,  la  not 
an  expansion  of  the  invention  descrit)ed  in  the 
original  patent;  but  we  cannot  concur  with  tbe 
learned  circiiit  judtre  in  bis  *conclusion  [14T 
that  tbe  insertion  of  that  word  did  not  unduly 
expand  tbe  original  and  so  invalidate  tbe  reis- 
sue.  The  original  patent  made  no  reference  to 
an  alternative  construction  with  the  pivot  bolt 
omitted,  while  tbe  new  matter  made  tbe  con- 
nection of  claims  three  and  four  (wbi<di  re^ 
maioed    practically  unchanged  in  terms)    If 
broadly  construed,  only  a  preferable  mode.  A« 
the  patent  oricinally  stood,  the  connectioo  of 
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t^  CTOO-j^rlngs  was  an  essoDtial  element  of 
the  claim,  buC  if  the  reissue  were  valid,  the 
bob  coupling  the  two  springs  together  at  their 
<«iter  and  forming  an  articulated  joiDt  would 
is  effect  be  eliminated.  The  appIicatioD  for 
rebs^e  was  not  filed  until  November  27,  1880, 
vbile  the  originat  patent  was  dated  December 
1. 11^4,  and  ibe  reissue  was  thus  made  by  ex- 
pansion to  cover  structures  in  public  and  com- 
ffion  use  between  those  two  dates. 

Hvbfr  V.  JHeUon  1/fg,  Co.  148  U.  S.  270 
(37:  447],  is  much  in  point.  There  one  Boyle 
obtained  a  patent  for  a  sanitary  closet,  includ- 
ioe.  as  an  essential  element  of  the  claim,  a 
fosliiog  chamber,  and  subsequently  applied 
far  a  reissue  for  the  purpose  of  eliminating 
ibat  chamber,  but  this,  it  was  held,  could  not 
be  done. 

The  object  of  the  original  Tilton  invention 
"««  declared  to  be  to  provide  carriages  or  other 
Tfhides  nith  sprin;r*  to  prevent  the  rockiDg 
motion  of  the  body  supported  thereon,  and  it 
va^  staled  in  the  specitication :  *'It  is  well 
known  thatell^iic  or  Fern i  elliptic  springs  se- 
vered to  the  center  of  the  crossbar  of  the  car- 
nage body  will  permit*  the  same  to  rock 
fnmi  side  to  side.  It  is  objectionable  for 
tanooa  ressons.*'  It  was  proposed  to  remedy 
tbis  by  taking  springs  of  the  form  shown, 
vbich  might  be  properly  termed  sectioDS  of 
ttffli  elliptic  springs,  and  arran<:ing  them  to 
CTOSK  each  ether  on  the  center  of  the  crossbar 
npuo  which  the  body  was  placed,  each' spring 
l^og  provided  with  a  socket  at  the  crossing 
point  and  a  pivot  bolt  passing  through  both 
«prin<rs,  secured  by  a  nut.  tbis  couplm&r  pre- 
vmtiDg  Uiem  from  moving  independently  of 
each  other.  In  the  first  claim  the  words  were 
Died,  "hinged  toirether  at  their  crossing  point;" 
to  the  second  claim,  ''two  leaf  springs,  each 
protided  with  a  socket  at  their  crossing  point;" 
148]in  tbe  ^tbird  claim,  "the  combination  of 
twosprines  side  by  side,  and  connected  togeth- 
cr.witb  the  side  sills  and  crossbar,  for  support- 
mfi  tbe  body  in  a  horizontal  position;"  while 
tbe  fourth  claim  was  for  the  re-enforcing  plate 
tad  connected  crofs-springs. 

Appellee's  contention  that  the  connection  of 
the  cressted  spring^  of  tbe  third  and  fourth 
ddms  ia  a  connection  by  means  of  the  re-en- 
fom'og  plate  and  its  flanges,  which,  the  speci- 
ficaticD  says,  were  intended  to  serve  as  bearing 
points  for  the  ends  of  the  sprin<rs.  described  in 
tbe  fourth  claim  as  a  separate  element  in  com- 
htnation  with  the  body  supporting  bar  and  the 
cociDected  cross-brings,  requires  no  comment. 

The  new  fifth  claim  omits  tbe  crossing  con- 
aection  altogether  and  covers  matter  recognized 
IS  old  in  the  original  patent,  add  claims  three 
tad  four,  if  broadly  construed  in  connection 
vitb  tbe  new  matter  introduced  in  the  specifi- 
cariofl,  render  the  central  connection  nonessen- 
tial.  since  it  mieht  be  omitted,  if  preferred. 
Tbere  is  no  basis  for  the  theory  of  inadvert- 
ence, #ccidcrt,  or  mistake,  and  tbe  reissue  can- 
Boc  be  sustained. 

As  to  the  original  patent,  it  should  be  ob- 
terved  that  if  the  bolt  passing  through 
tbe  sockets  in  that  portion  of  the  springs 
ceotrally  under  the  body  and  coupling  them 
t(i<;etber,  as  shown,  were  omitted,  the  re- 
sult would  be  the  Timken  spring,  and 
it    involved    no     invention    on    the     part 
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of  Timken  to  dispense  with  that  connecting 
link,  thus  leaving  the  springs  practically  idea- 
ticaL  It  is  true  that  the  Tilton  patent,  both 
original  and  reissue,  showed  tbe  light  ends  of 
the  springs  secured  to  the  side  bars  by  links  or 
swinging  shackles,  while  the  shackles  were 
rigid  in  the  Timken,  but  both  these  shackles 
were  well  known,  and  complainant  cannot 
contend  that  tbe  difference  is  material. 

In  short,  the  Tilton  patent  relates  to  a  cross- 
ing sprinff  with  a  pivot  bolt  at  the  intersection. 
The  Timken  spring  is  the  Tilton  spring  with 
the  pivot  bolt  omitted,  but  in  the  defendants' 
spring  the  two  sections  do  not  cross  each  other, 
and  cannot  have  a  pivot  bolt  at  the  intersec- 
tion. 

Many  different  styles  of  cross  springs  appear 
in  the  record,  representing  springs  of  all  kinds 
and  shapes;  springs  *placed  loncitudinal-[149 
ly  and  transversely  or  the  vehicle;  springs  with 
differentfasteningsbindingthem  together  at  the 
crossing  point;  single  sweep  and  double  sweep 
springs;  springs  of  wood  and  of  steel;  cross- 
sprinsfs  of  ri^id  metal;  spring  bars  with  semi- 
elliptic  double  sweep  springs,  etc.  It  is  not 
disputed  that  the  side  bar  buggy  or  wagon, 
known  as  the  Brewster  side  bar  vehicle,  came 
into  general  use  in  1878,  and  was  made  under 
a  pafeat  granted  to  Wood.  May  27.  1873,  No. 
139,848.  reissued  August  18,  1874,  No.  6,018. 
The  Wood  invention  consisted  in  alterinir  a 
side  bar  buggy  having  downward  transverse 
springs  over  the  axle  in  which  the  ends  of  the 
side  bars  rest  on  the  ends  of  the  springs,  by 
putting  in  upwardly  curved  springs  trans- 
versely between  the  side  bars  and  the  body  of 
tbe  buggy,  the  claim  being:  **A  frame,  con- 
sisting of  tbe  longitudinal  side  bars  FF,  down- 
wardly bowed  end-sprinss  E  E,  and  upwardly 
bowed  metal  springs  G  G,  constructed,  ar- 
ranged, and  applied  as  and  for  tbe  purpose 
described."  In  the  reissue  the  half  springs  in 
reverse  were  not  a  part  of  the?  combination,  and 
the  claim  was:  "The  semi  elliptic  springs  GG, 
interposed  between  the  side  bars  F  F,  and  the 
wagon  body,  all  combined  substantially  as 
specified."  The  original  and  reissue  were  both 
held  invalid  by  Judge  Wallace  in  Brewster  v. 
Siivler,  87  Fed.  Rep.  785.  Reference  was  there 
made  to  the  semi-elliptic  scroll  ended  springs 
which  had  previously  been  interposed  between 
the  side  bars  and  the  body  of  a  buggy  belong- 
ing to  a  well  known  class  used  in  carriages  and 
sold  by  dealos  as  semi-elliptic  springs,  as  ap- 
peared in  the  patent  to  George  Groot  of  July 
13. 1869  (one  of  the  patents  in  evidence  here) 
for  an  improvement  in  carriage  springs,  which 
patent  relates  to  the  fastening  of  semi-elliptic 
springs  transversely  under  the  body  of  the  car- 
riage to  side  springs  by  means  of  soddle  clips; 
and  there  being  nothing  in  the  Wood  patent  to 
indicate  that  a  semi-elliptic  spring  of  a  special 
form  was  an  element  in  tbe  claim,  it  was  held 
that  the  claim  specified  one  of  any  well  known 
form  adapted  to  be  interposed  between  the 
side  bars  and  the  wagon  body,  and  that  there- 
fore tbe  patent  was  void  for  prior  public  use 
of  semi  elliptic  scroll  ended  sprinss,  though 
the  drawings  showed  springs  without  scroll 
ends. 

♦TheSteward  patent  of  October25, 1870,[16O 
desciibesa  semi-elliptic  spring,  whose  ends  are 
attached  to  the  axle  by  means  of  two  diagonal 
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Ppriog- braces  which  pass  from  the  points  of 
attacbment  to  the  semi  elliptic  spring  diago- 
nally past  each  other  to  points  near  the  jour- 
nals of  the  axle,  there  to  be  secured  bv  means 
of  a  sleeve  and  set  screw  or  in  some  other  suit- 
able manner.  The  heavy  ends  are  attached  to 
the  gear  and  the  light  ends  to  the  semi-elliptic 
spring  or  spring  bar  on  which  the  vehicle  rests, 
but  obviously  these  springs  could  be  inter- 
changeably used  for  the  springs  shown  in  the 
Timken  patent,  and  it  would  require  no  inven- 
tion to  attach  them.  There  was  no  novelty  in 
the  means  of  accomplishing  the  result. 

In  Kenan's  patent  of  September  13,  1870. 
No.  107,^6,  we  find  crossing  springs  coupled 
at  the  crossing  point  by  solid  balls  or  blocks  of 
india  rubber.  In  Labaw's,  No.  84,549,  Febru- 
ary 25,  1862,  and  Hubbard's,  No.  12,890,  May 

15,  1855,  the  connection  is  effected  by  a  pivot 
bolt.  In  Cooper's  patent.  No.  200.435,  Febru- 
ary 19,  1878.  each  spring  is  formed  of  two 
sections,  lying  side  by  side,  the  inner  end  or 
heel  of  each  section  being  secured  to  the  wagon 
body  but  a  little  beyond  its  center,  while  the 
outer  ends  are  secured  to  the  side  bsurs. 

Catterson's  English  patent.  No.  2642.  May 

16,  1854,  shows  cross  sprio^^s  formed  of  two 
sections,  lying  side  by  side,  pointing  in  opno- 
site  directions,  provided  at  their  ends  with  thin, 
flexible,  curved  portions,  and  there  shackled. 

The  earliest  patent  in  the  record  is  the  Mnn- 
ton  English  patent.  No.  4092.  dated  July  18, 
1817.  This  patent  shows  a  rigid  gear  mounted 
on  cross-springs  having  their  heavy  ends  "at- 
tached to  the  under  side  of  the  body  at  oppo- 
site sides,  then  r  rossing  each  other  and  con- 
nected to  the  sid.'!  bar  on  opposite  sides." 

The  specification  states:  "My  improvement 
In  the  application  of  springs  to  wheel  carriages 
oonsists  m  placing  the  springs  which  are  to 
support  the  body  of  the  carriage  in  a  transverse 
nr  cross  position,  so  that  the  leneth  of  the 
^  .rings  will  be  in  a  direction  from  side  to  side 
of  the  carriage,  as  represented  by  the  drawings 
hereunto  annexed,  and  that  each  spring  shall  be 
151]  *fixed  to  the  body  or  suspended  part  of 
the  carriage  on  one  side  thereof  bv  one  end  of  the 
said  spring,  which  spring  shall  extend  cross- 
ways  beneath  the  body  of  the  carriage  and  be 
attached  to  the  frame  of  the  carriage  on  the 
opp:  site  side  to  that  side  on  which  the  other 
end  of  the  same  spring  is  fastened  to  the  bodv 
of  the  carriage.  This  Is  shown  in  Fig.  1,  which 
is  a  view  of  part  of  a  gig  bodv  and  the  axletree 
to  show  the  application  of  the  springs.  A  is 
the  axletree;  B  B,  blocks  fixed  on  the  axletree 
to  support  the  shafts,  which  with  their  cross- 
rail  C  0  form  a  frame.  Upon  this  frame  the 
body  D  D  is  placed,  a  &  is  one  of  the  springs 
and  c  d  the  other.  Both  springs  are  bolted  or 
otherwise  firmly  fastened  to  the  under  side  of 
the  body  D  at  their  thick  ends  a  and  e;  the 
other  ends  b  and  d  of  the  springs  are  received 
in  shackles,  loops,  or  links,  which  are  sus- 
pended from  the  shafts  or  frame  and  allow  the 
ends  h  and  d  of  the  springs  some  play.  The 
same  figure  also  shows  clearly  how  the  springs 
cross  each  other,  but  a  sufficient  interval  must 
be  left  between  the  two  sprincs.  that  they  will 
not  touch  or  rub  against  each  other  where  they 
cross.  The  figure  is  taken  at  the  hind  part  of 
the  gig  and  similar  cross-springs  may  be  ap- 
plied at  the  fore  part.    The  springs  are  sus- 
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pended  by  the  shackles,  loops,  or  braces  io 
order  that  the  ends  of  the  springs  may  expand 
and  contract — that  is,  advance  to  and  recede 
from  each  other —when  the  body  rises  and 
falls  by  jolts  irregular  and  motions.  .  .  . 
The  thick  ends  a  and  e  of  the  springs  are  fas- 
tened to  a  bar.  G  G,  on  the  ends  of  which  bar 
irons  H  are  fastened,  and  they  go  beneaih  the 
body  D  D  of  the  carriage,  and  are  firmly  fas- 
tened thereto,  so  as  to  fix  the  bar  G  firmly  to 
the  body.  ...  In  some  cases  the  springs 
may  be  fixed  immediately  to  the  body  of  the 
carriage,  .  .  .  and  tnen,  if  there  is  suffi- 
cient substance  of  wood  in  the  body  or  boot  or 
wherever  the  springs  are  to  be  fastened,  there 
will  be  no  necessity  for  the  bar  G;  but  be  it  ob- 
served that  the  particular  manner  of  attaching 
and  aflSxing  the  sprines  in  their  places  may  be 
left  to  the  discretion  of  the  workman,  who  must 
adapt  the  springs,  in  respect  to  their  dimen- 
sions, weight,  strength,  and  mode  of  attach- 
ment, to  their  places, according  to  the  particular 
kind  of  carriage  to  which  they  are  *to  be[  1  iS2 
applied,  for  I  confine  my  improvement  io  the 
application  of  sprintrs  to  wheel  carriages  to  the 
placing  of  such  sprin*gs  in  a  transverse  direct  ioa 
when  one  end  of  each  spring  is  attached  to  \hm 
body  of  the  carriage  on  one  side  (for  instance, 
the  left  hand  side)  and  the  other  end  of  the 
same  spring  is  attached  by  a  shackle  to  the 
carriage  or  frame  on  the  opposite  side  (for  in- 
stance, on  the  right  hand  side)  the  manner  of 
which  has  been  hereinbefore  explained.  In 
all  cases  the  springs,  being  fixed  fast  at  one 
end,  must  be  suspended  by  a  shackle  at  the 
other  end  to  allow  them  play  to  expand  or 
contract." 

Figure  1,  omitting  the  frame  formed  by  the 
axletree,  the  shaft  supports,  and  the  cross'  rail, 
is  as  follows: 


The  Manton  specification  covers  a  larger 
field  than  that  of  Timken,  but  the  two  devices 
are  strikingly  similar. 

Passing  to  the  question  of  prior  use.  th« 
spring  manufactured  by  Priest,  at  Detroit, 
Michigan,  show  such  anticipation  of  theallcgetl 
invention  in  the  three  patents  in  suit  as  seems 
to  us  quite  decisive.  The  learned  circuit  judge, 
however,  rejected  the  testimony  of  Pnest  ss 
wholly  unreliable;  but  in  our  view  that  testi- 
mony was  so  fully  corroborated  by  other  wit* 
nesses  and  documentary  evidence,  that  we  are 
constrained  to  arrive  at  a  different  conclusion, 
whatever  might  be  said  of  it  standing  alone. 

The  first  of  the  Priest  springs  is  known  mm 
the  Meisner  spring.  In  1872  or  1878.  •Priest 
manufactured  abucrgy  for  Dr.  Meisner.  which 
had  a  bodjr  coupled  ro  the  side  bars  by  double 
sweep  sectional  cross  springs,  rigidly  secure<l 
to  the  buggy  twttom  at  opposite  sides  by  bolts 
paaMng  through  their  thick  ends,  then  (Curved 
downwardly  from  the  body  and  up  again  io 
the  direction  of  the  side  l>ars,  to  which  they 
were  coupled  by  swinging  shackles  or  Hnkn. 
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153]  •The  evidence  of  Priest  and  of  one 
Rotfe.tben  a  dealer  io  carriages,  was  to  the  ef- 
fect that  in  1B74.  Priest  built  a  side  bar  bug^y 
00  the  order  of  Rolfe,  who  had  contracted  with 
C  W.  Prescott  to  famish  a  Brewster  bugjsy 
for  l>ady  Prescott;  bat  during  its  construction 
Brewster's  agent  demanded  a  royalty,  wbere- 
opoQ  Priest  used  the  Miesner  spring,  substitut- 
iac  the  Brewster  rigid  shackle  for  the  loose 
liDk. 

Rdfe  testified  that  the  buggy  was  made  in 
September  or  October,  and  was  painted  prior 
ft)  December  1. 1874,  and  he  produced  the  bill 
for  the  paioting  dated  December  81  of  that 
yesr;  also  bis  ioYoice  book  showing  the  buggy 
00  band  January  1,  1875,  as  well  as  entries 
afterwards  of  a  bugcy  sold  Sir  George  Pres- 
cott, and  of  several  other  buggies  with  Priest 
fpriogs;  ^alao  bills  of  lading,  dated  March 
25,  lt<75.  from  the  Erie  and  North  Shore  Line, 
fhowing  the  consignment  of  the  buggy  to  Lady 
Prcscoti,  Strand  Park,  Heme  Bay,  Kent,  Eng- 
kad,  one  for  the  shipment  from  Detroit  to 
New  York,  and  another  for  the  transportation 
from  New  York  to  London,  April  10,  by  the 
steamer  C.  F.  French;  also  letter  of  C.  W. 
Presrott,  dated  June  10,  1875,  from  Isenburst, 
Hawkhurst.  Sussex,  England,  showing  that 
the  buggy  had  arrived,  and  ordermg  another 
for  Sir  George  Prescott;  and  another  letter  of 
C.  W.  Prescott,  without  date,  purporting  to 
have  been  written  from  Lawrence,  Kansas, 
with  reference  to  the  second  buggy.  The  tes- 
timony of  Priest  was  sustained,  not  only  by 
tbatoi  Rolfe,  but  of  Rand,  \iho  packed*  and 
superintended  the  shipment  of  the  buggy  to 
Eogltind.  Rolfe'a  invoice  book  showed  the 
boggy  sold  to  Sir  Gkorrje  Prescott,  August  18, 
1875,  and  also  a  Priest  buggy  to  Dr.  Drake  on 
October  23,  1875.  That  the  first  Prescott 
baggy  was  made  and  shipped  as  contended,  is 
satisisctorily  made  out,  but  the  reol  question 
is  as  to  the  character  of  the  spiings  upon  it, 
sod  io  respect  of  that  Priest  is  coiroborated  by 
aevertl  witnesses. 

Among  the  exhibits  which  Mr.  Timken  con- 
cedes in  his  evidence  contain  his  invention,  or 
are  nearly  the  same  as  his  springs,  are  the  Mat- 
lock or  Eierolf  springs  and  the  Kunkle 
Brothers'  springs.  The  Kunkle  springs  were 
manufactured  by  one  Ruple  and  sold  to  Eqnklc 
154]  Brothers  in  '1876,  or  the  'spring  of  1877, 
tod  the  evidence  tends  to  show  that  these 
springs  were  invented  by  Ruple  in  the  latter 
part  of  1875.  He  applied  for  a  patent  shortly 
after  the  allowance  of  the  Timken  patent  and 
kit  application  was  rejected,  but  the  specifica- 
tion and  drawing  of  this  application  are  given 
ia  the  record,  and  show  clearly  the  invention 
dtnned  in  this  suit.  The  Eierolf  springs  were 
made  during  the  summer  or  spring  of  1877. 
Mitlock  identifies  similar  springs  as  made  in 
1877.  We  think  counsel  for  appellants  justified 
in  saying  that  these  and  other  springs  exhibited 
were  made  in  view  of  the  reisstled  Wood  pat- 
ort  embodied  In  the  Brewster  wagon.  What 
vas  known  as  double  sweep  Concord  springs 
vere  long  enough  to  extend  from  the  rear 
tzle  to  the  head  block,  and  Brewster  shortened 
tbese  springs  and  extended  them  across  from 
nde  bar  to  aide  bar.  Subsequent  inventors 
took  these  same  Concord  springs  and  instead 


of  shortening  them  cut  them  in  two  in  the 
middle  and  crossed  them  past  each  other,  ex- 
tending from  the  middle  or  one  side  of  the 
buggy  body  to  the  crossbar  on  the  opposite 
side. 

Timken  made  his  application  October  27, 
1877,  and  the  evidence  on  his  behalf  as  to 
when  he  made  his  invention,  which  we  have 
carefully  examined,  fails  to  show  that  it  was 
earlier  than  the  other  devices  to  which  we  have 
referred. 

Appellants'  argument  seems  to  be  that  the 
Timken  patent  should  be  so  construed  as  to 
cover  a  double  sweep  sectional  spring,  having 
the  Qllaching  ends  connected  to  the  bottom  of 
the  buggy  or  cross  sills  at  any  point  between 
the  side  and  the  center,  crossing  the  center, 
bending  downwardly  for  a  distance  and  then 
upwardly  to  be  attached  to  the  side  bar;  hav- 
ing a  thick  end  for  attachment  to  the  buggy 
bottom  and  a  thin  end  for  attachment  to  tho 
side  bar  shackle,  the  curve  being  such  a9  to 
allow  the  body  to  move  up  and  down  without 
expanding  the  side  bar,  but  we  do  not  under- 
stand this  description  to  be  within  the  terms 
of  the  patent,  according  to  which  the  Timken 
invention  consisted  in  the  use  of  sec.ional 
springs  arranged  in  pairs  side  by  side  and 
crossing  each  other  to  couple  the  Dodv  to  the 
gear.  Now  that  sectional  springs  can  be  used 
for  coupling  the  body  to  the  gear  of  the  vehiclej 
that  rigidity  'of  spring  can  be  obtained  [154> 
by  making  the  connections  rlgid;that  the  body 
could  be  bung  either  high  or  low  by  the  proper 
sweep  of  the  spring:  that  the  form  and  sweep 
of  the  springs  and  various  methods  of  using 
them  as  couplings  between  the  gear  and  body, 
were  well  known,  the  patents,  exhibits,  and 
proofs  make  exceedingly  clcai*;  and  we  should 
say  that  nothing  but  mechanical  skill  was  re- 
quired to  so  adapt  these  well  known  springs  as 
to  attain  the  desired  objects  expressed  in  com- 
plainants' patent.  And  while  the  patented  ar- 
ticle may  have  been  popular  and  met  with 
large  sales,  that  fact  is  not  important  when  the 
alleged  invention  is  without  patentable  novelty. 
Duer  V.  Corbin  Cabinet  Lock  Go,  149  U.  8.  2 16 
f87:  707]. 

If,  however,  such  a  construction  could  be 
put  on  the  Timken  patent  as  would  save  it 
from  beios:  held  invalid  for  anticipation  or  for 
want  of  invention,  that  construction  would 
certainly  exclude  appellants'  structure.  The 
differences  between  them  are  well  and  accu- 
rately given  by  appellants*  expert.  Timken 's 
seciions  have  their  heels  attached  at  the  sides 
of  the  wagon  bed;  cross  the  entire  bottom  to 
reach  the  opposite  side  bar;  cross  each  other 
like  the  letter  X,  and  have  their  heels  fastened 
independently  and  far  apart  below  the  wat^on 
bed,  by  bolts  passing  through  perforations  in 
the  springs,  the  flexible  portions  of  the  sections 
comprising  the  entire  distance  between  the 
shackle  bar  and  the  first  attaching  bolt.  In 
appellants'  structure  the  heels  of  the  sections 
attach  at  about  the  center  of  the  wagon  bed 
and  do  not  cross  the  entire  bottom  to  reach  the 
opposite  side  bar;  the  sections  do  not  cross  each 
other;  the  heels  arc  attached  closely  contiguous 
to  each  other,  by  a  rigid  clip,  secured  by  bolts 
and  clips,  the  flexion  of  the  section  being  lim- 
ited to  a  length  extending  from  the  shackle 
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«nd  of  the  section  to  a  point  some  distance 
nearer  the  sbackic  end  than  the  bolt  perfora- 
tion through  the  section. 

As  to  the  Saladee  patent,  in  view  of  the  state 
of  the  art  as  shown  by  the  exhibits,  all  made 
more  than  two  years  prior  to  the  application 
for  this  patent,  which  was  February  7,  1881, 
;«nd  the  fact  that  the  proof  shows  that  the  de- 
fendante'*8pring8  are  made  in  accordance  with 
the  Stickle  patent,  and  that  Stickle  made  his 
invention,  and  reduced  it  to  practice,  prior  to 
156]  *the  application  for  the  Saladee  patent, 
we  need  spend  no  time  upon  it.  Moreover,  the 
Oooper  patent  No.  200,435,  clearly  anticipated 
Saladee's  invention. 

The  dtsree  is  reversed  and  the  cause  remanded 
'With  a  direction  to  dismiss  tlie  bill. 


PITTSBURG,  CINCINNATI  &  ST.  LOU- 
IS RAILWAY  COMPANY  and  the  Pknn- 
8YJ.VAHIA  Railroad   Compauy,  Appts,, 

e. 

KEOKUK  &  HAMILTON  BRIDGE  COM- 
PANY. 

(Sec  S.  C.  Bcporter*8  ed.  16G-I61) 

Contracts   between  bridge  company  and  rail- 
road company. 

Where  two  railway  companies  ossume  the  coDtract 
of  another  railway  company  to  pay  to  a  bridge 
company  a  certain  proportion  of  tolls  and  deti> 
cieocies  of  tolls  for  the  use  of  its  bndge,  the 
«ame  as  if  the  contract  has  been  made  a  part  of  a 
lease,  n^ade  by  said  last  numed  railway  company, 
of  its  road  to  one  and  iniaranieed  by  tbe  other  of 
euob  two  railway  companies,  tbe  said  two  com- 
panies are  not  released  from  liability  under  the 
«aid  contract  because  they  have  been  evicted 
from  the  road  so  leased,  by  tbe  foreclosure  of  a 
mortgage  thereon,  and  the  lease  has  thereby 
terminated. 

[No.  688.J 
Argued  Oct.  19,  ff,  1894,    Bedded  Nov.  19, 

1894. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  for  the  opinion  of  this  Court, 
upon  certain  questions  in  a  suit  in  equity 
brought  by  the  Keokuk  &  Hamilton  Bridge 
-Company,  plaintifT,  against  the  Pittsburg, 
Cincinnati  h  St.  Louis  Railroad  Company 
et  al.  to  recover  deficiencies  in  tolls,  un- 
der a  contract  by  the  bridee  company  with 
the  Columbus,  Chicago  &  Inniana  Central  Rail- 
way Company,  and  three  other  railroad  corpo- 
rations, by  which  the  bridge  company  agreed 
to  build  a  bridge  across  the  Mississippi  river, 
and  said  railroad  companies  agreed  to  pay  cer- 
tain monthly  tolls  for  the  use  of  such  bridge. 

The  second  question  answered  in  the  affirma- 
tite. 

See  same  case,  181 U.  8.  871,  88  157. 

Vote.— As  to  contracts;  their  interpretation  and 
vdlidUy,  see  note  to  Bell  v.  Bruen,  11:  89. 

As  to  covenants  in  contracts  when  dependent  and 
when  independent,  see  note  to  Goldsborouffb  v.  Orr, 
«:flOO. 

Am  to  eofitftirts;  performance;  when  excused  by 
wmverftnmanu  of  other  party  or  Ms  prevention  of 
performanest  tee  note  to  Uuited  States  v.  Peck, 
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Statement  by  Mr,  Justice  Gray : 

This  was  a  bill  in  equity,  filed  In  tbe  Cir- 
cuit Court  of  tbe  United  States  for  the  Northern 
Distn'ct  of  Illinois  by  the  Keokuk  &  HamilUHi 
Bridge  Company  (hereinafter  called  the  Bridge 
Company)  against  the  Pittsbure,  Cincinnati  & 
St.  Louis  Railway  Company  (hereinafter  called 
the  Pittsburg  Company)  and  the  Pennsylvania 
Railroad  Company,  to  recover  deficiencies  in 
tolls  for  tbe  use  of  the  plaintiil's  hrid^^e  since 
March  1,  1883,  under  a  contract,  dated  Janunrv 
19,  1869,  and  *modified  June  6,  1871.  [157 
by  the  Bridge  Company  with  the  Columbus. 
Chicago  &  Indiana  (Central  Railway  Com- 
pany) hereinafter  called  the  Indiana  Central 
Company)  and  three  other  railroad  corpora- 
tions, by  which  the  Bridge  Company  agreed 
to  build  and  maintain  a  railway  bridee  across 
the  Mississippi  river,  and  granted  to  thefte  four 
railroad  companies  in  perpetuity  tbe  right  to 
use  it  for  the  passage  of  their  trains;  ami  they 
agreed  to  pay  monthly  certain  tolls,  and.  if 
those  should  fall  below  a  certain  sum,  each  to 
pay  one  fourth  of  the  deficiency. 

This  contract  was  executed  by  tbe  Indinna 
Central  Company  upon  the  requests  in  wriiinc 
of  the  presidents  of  the  Pittsburg  CoroDHny 
and  of  the  Pennsylvania  Company,  by  iibicii 
these  two  companies  aereed  to ''assume  all 
the  liabilities  and  oblitrations  and  be  entitled 
to  all  the  benefits  of  said  bridge  contract,  ihc* 
same  as  if  it  had  been  specifically  numc<l 
and  made  a  part  of  the  ninth  article  of"  a 
lease  of  the  Indiana  Central  Company  to  and 
with  the  Pittsburg  Company  and  tbe  Penn- 
sylvania Company,  dated  January  22. 18(>9. 

By  that  lease,  the  Indiana  Centnd  Cooipanv 
leased  its  railroad  to  the  Pittsburg  Compauy 
for  ninety-nine  years;  the  Pittsburg  Company 
covenanted  to  pay  a  certain  proportion  of  th** 
earnings  of  that  road  to  the  Indiana  Centra) 
Company,  and  by  the  ninth  article,  to  assume 
and  carry  out,  receiving  and  enj't^iog  the 
benefits  thereof,  certain  existing  conirarta  for 
transportation  over  railroads  of  other  compa- 
nies not  mentioned  above;  and  tbe  Pennsylra- 
nia  Company  guaranteed  the  performance  of 
the  covenants  of  the  Pittsburg  Company. 

The  bridge  aforesaid,  with  tbe  railroads  of 
the  Pennsylvania  Company,  the  Pittsburg 
Company,  the  Indiana  Central  Company,  and 
other  railroad  companies  named  in  the  bridce 
contract,  formed  a  continuous  line  of  rail- 
road transportation  from  Philadelphia  to  Des 
Moines. 

The  proyisions  of  tbe  bridge  contract,  and 
of  the  leape,  and  the  clrcumsl;ini-ea  attend- 
ing and  following  their  execution,  are  more 
fullv  set  forth  in  the  case  between  the  san>e 
parties  in  181  U.  S.  871  [83: 157].  But  the 
above  abstract  is  sufficient  for  the  purpoeet  of 
the  present  case. 

*In  June,  1871.  Immediately  after  tbe  ri58 
modification  of  the  bridge  contract,  tbe  bridge 
was  accepted  by  the  Bridge  Company  and  was 
opened  for  use,  and  iheuceforwnni  was  uaed 
by  the  Pittsburg  and  Pennsylvania  companies, 
in  the  exercise  of  the  control  asserted  by  them 
under  the  contract  and  lease  aforp^id.  Tbe 
Bridge  Compauy  demanded  payment  directly 
fiom  the  Pittsburg  Company  semi  annually  of 
the  sums  payable  oy  the  Indiana  Central  Ck>m- 
pany  for  tolls  and  deficiencies  under  t^e  modi 
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ted  bridge  contract;  and  from  June,  1871,  to 
^ktcmber,  1^4,  the  Pittsburg  Company  paid 
to  tbe  Bridge  Company  the  amount  both  of 
foch  lolls  and  of  such  deficiencies.  After 
tbtt  time,  like  payments  were  demanded  by 
thb  Bridj^e  Company  of  the  Pittsburg  Com- 
ptoy,  and  the  tolls  only  paid. 

On  July  25,  1881,  the  Bridge  Company  filed 
a  bill  in  equity  against  the  Pittsburg  Company 
and  the  Pennsylvania  Company  to  recover  de- 
ficieoces  in  tolls  for  the  uie  of  the  bridge  from 
€^ember  1.  1874. 

To  that  bill  the  defendants  answered  that  the 
Indiana  Central  Company,  the  Pittsburg  Com- 
pany and  the  Pennsylvania  Company  never 
authorized  their  ofScers  to  execute  the  bridge 
«(mtract,  or  to  bind  them  by  it.  and  that  the 
oontract  was  l)eyond  the  scope  of  their  corpo- 
ate  powers. 

The  Piitsburff  Company  also  by  way  of 
supplemental  answer,  set  up  that  in  1875  the 
truKees  named  in  a  mortgage  made  by  the 
Indiana  Central  Company  of  its  railroad, 
rithtsand  franchises  before  the  execution  of 
tbe  bridge  contract,  brought  a  bill  in  equity  to 
foreclose  that  n^or^^^e,  and  were  thereupon 
appointed  receivers,  and,  pursuant  to  decrees 
of  foreclosure,  there  were  conveyed  by  the 
Indiana  Central  Company  to  the  receivers,  and 
by  them  on  Jiinuar\  lO,  1883,  sold  and  con- 
veyed to  three  individuals,  as  trustees,  for  a 
tmaller  sum  than  tbe  debt  secured  by  the 
mortgage,  its  road,  rights  and  franchises,  with 
the  right  to  affirm  or  disaffirm  the  lease  afore- 
wd,  and  the  purch:>scr8,  on  February  21, 1888, 
aotified  the  Pitisbur?  Company  that  they  dis- 
affirmed the  lease;  and  further  averred  "that, 
in  accordance  with  said  decrees,  possession 
of  said  railway  property,  rights  and  franchis- 
159 1  es  bus  been  *.«urrenaered  to  the  said 
purchasers,  and  that  it  has  been  wholly  ousted 
and  evictfNl  from  all  and  singular  the  prem- 
ises, rights  and  frnn chides  leas^  to  it  as  afore- 
said, and  it  relies  upon  the  cancellation  of  ssid 
\ase  and  the  ouster  and  eviction  as  aforesaid; 
as  a  full  and  perfect  answer  to  the  relief 
aoo^bt  in  the  bill  " 

To  those  answers  a  general  replication  was 
fled;  and  tbe  case  was  referred  to  a  master, 
vbo  reported  that  there  was  due  from  the 
Pitisburp  and  Pennsylvania  companies  to  the 
Bridge  Ci>mf»any.  ns  one  fourth  part  of  the  de- 
Udeocv  in  tbe  receipts  of  the  Bridge  Company 
from  Srp'omber  1.  1>'74.  to  March  1,  1888,  the 
samof  $118  076  89;  and  that  the  road,  rifshU 
and  franchises  of  the  Indiana  Central  Com- 
pany had  iM-eo  sold  and  conveyed,  as  alleged 
ID  the  supplemental  answer  of  the  Pittsburg 
Company,  to  trusMv**,  and  by  them  on  March 
17.  1883  to  the  Chics  o,  St.  Louis  &  PitU- 
barg  Railroad  Company.  The  circuit  court 
<OQDnned  the  master's  renort,  and  entered  a 
decree  for  the  Hiid/rc  Company  for  the  sum 
found  due;  and,  on  aPiM>als  by  the  Pittsburg 
Oompany  and  the  Pennsylvania  Companv, 
that  dec^'r'  was  affirmed  by  this  court.  181 
U.S.  371  !H«:I571. 

The  pre-eut  bill  was  filed  September  12, 
18b9,  Slid  set  fori  h  tbe  proceedinjrs  and  decree 
^  the  forrcr  suit.  In  an  amended  answer  to 
IbiB  bill,  the  Pittsburg  Company  and  tbe  Penn- 
trlm  ComrMoy  ^ei  up  that  the  interlocutory 
decrees  in  the  suit  for  foreclosure,  appointing 
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the  receivers  and  directing  a  conveyance  to 
them,  were  subject  to  the  qualification  that 
until  further  order  of  the  court  the  receivers 
should  not  disturb  tbe  possession  of  the  Pitts- 
burg Company;  and  that  no  order  was  made 
that  they  should  disturb  its  possession,  until 
and  unless  by  the  decrees  of  sale;  but  that,  on 
the  cootrajy.  the  Pittsburg  Company  remained 
in  undisturbed  possession  of  the  railroad  prop- 
erty of  the  Indiana  Central  Company  until 
March  17,1888,  when  it  was  wholly  dispossessed 
of  the  same  and  evicted  therefrom,  and  from 
all  rights  under  the  lease,  by  tbe  Chicago,  St. 
Louis  &Piitsburg  Railroad  Company,  to  which 
the  same  had  been  conveyed  by  tbe  purchasers 
under  the  decree  of  foreclosure,  **by  virtue  of 
which  eviction  the  said  Pittsburg  Company 
and  the  Pennsylvania  Company  lost  and  ceased 
to  have  any  right,  title  or  interfst  to^  or  any 
claim  or  demand  upon,  ssid  railway  premises. 
*propertyand  franchises,in  or  under  said  [160 
lease  or  amended  lease,  and  became  relieved 
thereby  from  all  obligations,  duties  and  liabili- 
ties imposed  by  the  ninth  clause  of  said  lease, 
and  by  the  said  requests,  or  either  of  them,  and 
by  tbe  said  original  bridge  contract  or  any 
amendment  or  modification  thereof."  To  this 
answer  the  plaintiff  filed  a  general  replication. 

The  circuit  court  entered  a  decree  for  the 
plaintiff;  and  the  defendants  appealed  to  the 
Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit, which  certified  to  this  court,  under  tbe 
Act  of  March  3,  1891,  chap.  517,  ^  6.  that  at 
the  hearing  **there  arose  upon  the  pleadings  in 
the  cause  certain  propositions  of  law,  concern- 
ing which  the  instruction  of  the  Supreme 
Court  of  the  United  States  is  desired.  And 
because  this  court  is  in  doubt  whether,  in  view 
of  the  decision  of  the  Supreme  Court  of  tbe 
United  States  in  tbe  cause  between  the  parlies 
hereto,  referred  to  in  the  pleadings,  and  re- 
ported in  181  U.  S.  871  [33: 157],  it  is  at  liberty 
to  consider  6t  sustain  tbe  eviction,  pleaded  in 
this  case,  as  a  valid  defense  to  the  claim  of  the 
appellee,  and  whether  the  contracts  with  the 
Bridge  Company  could  be  avoided  by  any 
transaction  with  respect  to  the  lease  :  It  is 
therefore  ordered  that  the  pleadings  in  this  case, 
to  wit,  the  bill,  the  amended  answer,  and  the 
replication,  be  certified  to  the  Supreme  Court 
of  the  United  States  for  its  opinion  and  instruc- 
tion upon  the  following  questions: 

*'l.  Is  this  court  at  liherty,  in  view  of  the 
decision  and  decree  in  the  former  case  between 
these  parti'^s,  referred  to  in  the  pleadings,  to 
consider  or  sustain  the  defense  of  eviction, 
pleaded  in  this  case? 

••2.  Are  the  contracts  between  the  Bridge 
Company  and  the  appellants  so  independent  of 
the  lease,  that  they  would  not  be  affected,  nor 
the  defendant  railway  companies  releasfd  from 
liability  thereunder,  b^  termination  of  the  lease 
by  eviction  or  otherwise?* 

Mr.  Georfl^e  Hoa^ly  for  appellants. 
Messrs.  Lyman  Trumbull*  Edwin  Wal* 

ker  and  Perry  'I'rumbuU  for  appellee. 

*Mr,  Justice  Gray  delivered  the  [161 
opinion  of  the  court: 

In  the  former  case  between  these  parties,  re- 
ported 181  U.  S.  871  [83:  1571,  H  was  decided 
Uiat  the  Pittsburg  and  Pennsylvania  companies 
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were  tbe  real,  thougb  not  tbe  formal,  parties 
10  tbe  bridge  contract  executed  by  tbe  Inaiana 
Central  Company  at  tbeir  request  and  for  tbeir 
benefit;  tbat  tbis  contract  was  within  tbe  scope 
of  tbeir  corporate  powers,  and  made  tbem  di- 
rectly liable  to  tbe  Bridge  Company  for  tbe 
proportion  of  tolls  and  deflciencos  wbicb  by 
tbe  terms  of  tbat  contract  were  cbafgeable  to 
tbe  Indiana  Central  Company;  tbat  tbe  bridge 
was  a  separate  and  distinct  agreement  from  tbe 
lease  (to  wbicb  tbe  Bridge  Company  was  not 
a  party)  between  tbe  Indiana  Central  Company 
and  tbe  Pittsburg  and  Pennsylvania  companies; 
and  tbat  tbe  validity  and  enect  of  tbe  bridge 
contract  did  not  depend  upon  tbe  validity  or 
invalidity  of  tbe  lease,  or  upon  tbe  question 
wbetbcr  tbese  two  companies,  by  reason  of  evic- 
tion, were  no  longer  liable  upon  tbe  lease. 

In  tbat  case,  tbis  court,  after  discussing  tbe 
terms  of  tbe  lease,  of  tbe  bridge  contract,  and 
of  tbe  agreement  contained  in  tbe  request  of 
tbe  Pittsburg  and  Pennsylvania  companies  to 
tbe  Indiana  Central  Company  to  execute  tbat 
contract,  said: 

'*Tbe  reference  in  tbat  request  and  agree- 
ment to  tbe  nintb  article  of  tbe  lease  was  for 
the  purpose  of  defining  the  extent  of  the  liabil- 
ities and  benefits  assumed,  and  perhaps  of  in- 
dicating tbat  tbe  Pittsburg  Company  alone  was 
bound  as  principal,  and  the  Pennsylvaoia  Com- 

gany  as  guarantor  only:  but  it  did  not  make  tbe 
rid^e  contract  a  part  of  tbe  lease." 

**Tbe  sole  ground  of  our  decision  is  tbat  tbe 
bridge  contract  is  independent  of  the  lease, 
and  is  valid  and  binding  as  between  the  parties 
to  tbis  suit,  whether  tbe  lease  is  valid  or  invalid. 
Tbis  being  so,  tbe  question  argued  at  the  bar, 
whether  the  appellants,  by  reason  of  eviction, 
are  no  longer  liable  on  tbe  lease,  becomes  im- 
material."   131  U.  8.  887,  890  [83:  162,  168). 

Tbe  reason  and  principle  of  tbat  decision,  so 
162]far  as  concerns  *tbe  present  inquiry, were 
tbat.  while  the  ninth  article  of  the  lease  might 
be  referred  to  for  the  purpose  of  defining  tbe  ex- 
tent, or  measure,  and  perhaps  tbe  nature  or 
character,  of  the  liabilities  and  benefits  wbicb 
the  Pittsburg  and  Pennsylvania  companies  as- 
sumed by  reason  of  the  terms  of  the  bridge 
contract,  and  of  tbe  agreement  contained  in 
their  request  for  its  execution:  yet  the  bridge 
contract  was  not  made  part  of  the  leaj^e,  nor 
was  the  whole  lease  made  part  of  the  bridge 
contract,  or  of  the  agreement  expressed  in  the 
request;  nor  did  the" liabilitv  of  the  Pittsburg 
and  Pennsylvania  companies  to  the  Bridge 
Company  upon  tbe  bridge  contract,  for  defi- 
ciencies in  tolls  upon  the  bridge,  depend  upon 
tbe  question  whether  tbe  lease  of  the  road  of 
tbe  Indiana  Central  Company  to  tbe  Pittsburg 
Company  was  valid  or  invalid,  or  upon  tbe 
question  whether  that  lease  remained  in  full 
force  between  tbe  parties  to  it,  or  had  bwn  ter- 
minated by  eviction  of  tbe  lessee  or  otherwise. 

The  same  reason  and  principle  are  no  less 
applicable  to  the  eviction  as  now  pleaded  than 
to  the  eviction  as  pleaded  in  the  former  suit. 

Consequently,  the  second  question  certified 
by  the  circuit  court  of  appeals  must  be  an- 
swered in  the  affirmative;  and  no  further  solu- 
tion of  the  doubts  expressed  by  that  court  in 
tbe  first  question,  and  in  the  preamble  thereof, 
b  necessary  to  the  disposition  of  the  case. 

Ordered  aecorditiffly, 
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Mr,  Chief  Justice  Fuller*  having  been  of 
counsel,  did  not  sit  in  this  case,  or  take  any 
part  in  its  decision. 


JOHN  J.  8CHILLINGER  et  al.,  ApptM., 

V. 

UNITED  STATEa 
(See  8.  a  Eeportcrs  ed.  IflS-UOO 

Suit  againit  the  United  8tate$— jurisdiction 
of  Court  of  Claims-^oternmetit,  u/ten  not 
liable  for  wrongs — action  against  the  United 
States  for  wrongful  use  of  patent^  implied 
promise. 

L   The  United  States  cannot  be  sued  in  their 

courts  without  their  consent* 
%,   Tbe  Court  of  Claims  has  no  JurisdiotioD  of 

claims  acralnst  the  erovemment  for  mere  torts. 

Some  element  of  contractual  liabiUty  must  lie  mc 

tbe  foundation  of  every  such  action. 

4.  An  action  against  tbe  United  States  for  dam- 
ages for  tbe  wrongful  use  of  a  patent,  is  an  ac- 
tion for  a  tort,  and  Is  not  within  tbe  jurisdiction 
of  the  Court  of  Claims. 

6.  When  a  contractor,  in  tbe  execution  of  bis  coo- 
tract,  uses  any  patented  tool,  machine,  or  proc- 
ess, and  the  government  accepts  the  work  dooe 
under  such  contract,  it  cannot,  il  teems,  be  said 
to  have  appropriated  and  be  in  possescion  of  any 
property  of  tbe  patentee  in  such  a  sense  that  th» 
patentee  may  waive  tort  and  sue  as  on  an  im* 
plied  promise. 

[No.  4.J 

Argued  Oct,  21,  ^^.  289S,  Ordered  for  reargn* 
ment  Oct,  fj,  189^,  Renrgned  Oct.  9,  10^ 
1894,     Decided  Nov,  19,  1894, 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  dismissing  a  suit  brought  by  John 
Scbillingcr  et  at,,  aierainst  the  United  States,  ta 
recover  damages  for  the  wrongful  use  of  a 
patent  for  an  improvement  in  concrete  pave- 
ment. Affirmed. 
See  same  case  below,  24  Ct.  CI.  278. 

Statement  by  Mr,  Justice  Brewer: 

On  July  19,  1870,  a  patent  was  issued  to- 
John  J.  Schillinger  for  an  improvement  in  con- 
Crete  pavement.  Tbe  claim  of  tbe  patent  wa» 
in  tbese  words: 

"The  arrangement  of  tar  paper  or  its  equtva- 
lent  between  adjoining  blocks  of  concrete, 
substantially  as  and  for  tbe  purpose  described.** 

A  reissue  was  granted  May  2,  1871.  The 
claims  in  the  reissue  were  thus  stated: 

**1.  A  concrete  pavement  laid  in  detached 
blocks  or  sections,  substantially  in  the  manner 
shown  and  described. 

"2.  The   arrangement  of  tar  paper  or  it» 
equivalent  between  adjoining  blocks  of  con- 
crete, substantially  as  and  for  the  purpose  set 
forth." 
*0n  February  27, 1875,  Schillinger  flled[ie4^ 

NoTB.— i«>»r  what  pateute  are  granted,  wfnm  d^ 
dared  void,  see  note  to  Evans  v.  Eaton,  4:  483L 

Aft  to  davMoes  Tor  infrinoement  of  patents:  trtijU 
damaaes,  see  note  to  Hogg  v.  Emerson,  IS:  884. 

A8  to  e(ndict<re  damaoes  in  aetwns  for  tort*,  see 
note  to  Day  v.  Woodworth,  14:  18L 
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to  tbt  Pftieot  Office  a  disclaimer;  which,  after 
lUtixkg  the  laDguage  of  the  specification  dis- 
diumed,  added:  **Your  petitioner  hereby 
itiscUiiDs  the  forming  of  blocks  from  plastic 
saierial  without  interposing  anything  between 
tbeir  joints  while  in  the  process  of  formation." 

Tbtrrafier  the  architect  of  the  Capitol  in- 
filed  propOKils  for  a  concrete  pavement  in  the 
Cipit^  grounds,  and  on  September  2,  1H75, 
«Btrred  into  a  contract  with  G.  W.  Cook  for 
ibt  lajiog  of  such  pavement.  It  does  not  ap- 
pear that  in  the  p^oposAs,  specifications,  or 
cootract  there  was  in  terms  any  reference  to 
or  description  of  the  Schillinger  patent. 

Frederick  Law  Olmstead  was  the  person  who 
prepared  the  plans  and  specifications,  and  in 
tlie  contract  it  was  provided  as  follows: 

"The  pavement  to  be  laid  with  free  joints, 
in  the  best  manner,  the  courses  running  diag- 
ooiUy,  and  arranged  aiound  the  curved  parts 
10  the  satisfaction  of  the  said  Fred.  Law  Olm- 
stead. 

"It  is  understood  and  agreed  by  the  party  of 
tbe  second  part  that  in  the  event  of  any  legal 
proceedioga  being  taken  by  other  parties 
aftiost  the  contractor  of  the  United  States  for 
tbe  infringement  of  any  patent  or  claimed 
patent  dur&g  the  execution  of  the  work  tbe 
contractor  shall  hold  tbe  United  States  harm- 
less; and  if  said  proceedings  tend  to  create  de- 
lij  in  the  prosecution  of  tbe  work  the  United 
States  shall  have  the  right  to  immediately  em- 
ploy other  parties  to  complete  the  same,  and 
tbe  contractor  shall  reimburse  the  United 
States  in  any  extra  amount  it  may  have  to  pay 
for  such  completion  over  and  above  tbe  amount 
vbich  the  contractor  would  have  been  entitled 
to  for  tbe  same  work." 

This  is  tbe  onl>  language  found  in  the  con- 
tract which  in  any  manner  su^npsts  the  use, 
or  possilnlity  of  use,  of  the  Schillinger  patent. 
Tbe  contract  price  was  28i  cents  per  square 
loot  Certain  of  the  claimants  who  had  ac- 
^tred  by  assignment  the.  right  to  use  the 
ocbillineer  patent  in  the  District  of  Columbia 
were  biJders  for  such  contract,  and  proposed 
to  do  the  work  in  accordance  with  the  Scbil- 
lioicer  patent  at  45  ceots  per  square  foot.  Cook 
pnteed  to  perform  the  contract;  finished  it, 
IM]  *and  received  payment  between  Octo- 
ber. 1875,  and  Julv.  1881. 

Or  March  22,  '18S7,  these  claimants  filed 
tbeir  petition  in  the  Court  of  Claims,  asserting 
foil  ownership  of  the  Scbillinirer  patent,  and 
5eeking  to  recover  from  the  United  States  dam- 
^s  for  the  wrongful  use  thereof  in  the  con- 
»raction  of  this  pavement.  The  Court  of 
Cltims  held  (24  Ct.  CI.  278)  that  there  was  no 
contract,  either  expressed  or  implied,  on  the 
part  of  the  government  for  the  use  of  such 
patent,  and  on  that  ground  dismissed  the  peti- 
tioD  as  outside  the  jurisdiction  of  this  court. 

From  that  judgment  the  claimants  appealed 
to  tbis  court 

Me$^n.  John  C.  Fay*  Wm.  G.  Johnson 
and  Robert  A*  Howard,  for  appellants, 
«i  re-argument: 

Tbe  fact  that  the  govern m'ent  used  and  en- 
Joyed  that  which  l)elongs  to  a  citizen  creates 
an  implied  promise  to  pay  for  it,  withotit  any 
•peciDc  acknowledgment  of  liability,  as  there 
vouki  tben  be  an  express  promise.    But  there 


is,  in  this  case,  clear  evidence  of  an  express 
contract  by  the  government.  Tbe  court,  in 
its  first  finding;  finds  that  tbe  reissued  patent 
numbered  4864,  marked  "Exhibit  B,"  was 
issued  to  John  J.  Schillinger,  This  court  has 
decided  that  that  reissue  was  a  valid  patent. 

Hurlbut  v.  ScJiiUinger,  W)  U.  S.  466  (32: 
1011). 

The  text  of  the  patent,  so  far  as  material  to 
this  question,  after  reciting  tbe  performance 
by  Sdiillinger  of  all  requirements  of  law  and 
the  payment  of  the  consideration  of  thirty-five 
dollars,  is  as  follows: 

**  These  are  therefore  to  grant  to  the  said 
John  J.  Schillinger,  his  executors,  administra- 
tors or  assigns,  for  the  term  of  seventeen  years 
from  the  nineteenth  day  of  July,  one  thousand 
eight  hundred  and  seventy,  the  full  and  ex- 
clusive right  and  liberty  of  making,  using  and 
vending  to  others  to  be  used  the  said  improve- 
ment, a  description  whereof  is  given  in  the 
annexed  schcKJule  and  made  a  part  of  these 
presents." 

It  is  to  be  observed  that  there  is  here  present 
every  element  of  a  valid  contract:  Competent 
parties,  the  United  States  and  the  inventor; 
legal  consideration:  the  performance  of  the 
requirements  of  law  and  the  payroentof  thirty- 
five  dollars;  subjec^matter;  the  use,  making, 
or  vending  of  an  improvement  in  pavements: 
the  promise  or  agreement;  the  grant  of  the  ex- 
clusive right  to  use,  make,  or  vend  the  article. 
By  tbis  tbe  government  contracted  that  no  one 
but  Schillinger  or  those  having  his  consent 
sbould  use  or  make  or  vend  this  improvement, 
and  expresslv  agreed,  under  its  seal,  that  it, 
tbe  United  States,  would  not  use,  make,  or 
vend  it.  For  the  United  States  to  make,  use, 
or  vend  this  improvement  is  not,  therefore,  as 
in  the  case  of  a  citizen  who  has  made  no  stip- 
ulation, a  tort,  but  is  an  open  violation  of  its 
express  contract,  by  the  terms  of  which  it  de- 
nied to  itself  those  rights  and  granted  them, 
exclusively,  to  its  patentee. 

Mr,  Holmes  Conrad,  Amstant  Atty. 
Oen,,  for  appellee,  on  re  argument: 

The  United  States  is  not  liable  for  infringe- 
ments by  contractors  of  patented  invei)tions 
which  such  contractors  may  use  in  the  per- 
formance of  their  contrnots. 

Lightner  v.  Brooks,  2  CliflP.  287;  May  v.  Jw- 
Tieau  Co,  30  Fed.  Rep.  241;  Brown  v.  District 
of  Columbia,  3  Mackey,  503:  New  Orleans,  M, 
(fe  C  R.  Co.  V.  Hanvinp,  82  U.  S.  15  Wall. 
657,  65j5(21:  228);  Elizabeths.  American  Nich- 
olson Pav.  Go,  97  U.  S.  126  (24:  100):  Root  v. 
Lake  Shore  <&  M,  8.  E.  Co.  105  U.  S.  189  (26: 
975);  Feplinger  v.  DeYoung,  28  U.  S.  10 
Wheat.  JJ58  (6:  841). 

Tbe  United  States  is  not  liable  for  infringe- 
ment of  patented  inventions  by  its  officers  or 
agents,  unless  they  are  acting  within  tbe 
scope  of  their  authority  in  the  use  of  such  in- 
ventions. 

Mitchell  V.  Harmony,  64  U.  S.  18  How.  115 
(14:  75);  James  v.  Campbell  104  U.  S.  358  (26: 
787);  EolUster  v.  Benedict  <&  B,  Mfg,  Co,  113 
U.  8.  69(28:  901);  United  States  y.  Great  Falls 
Mfg.  Co,  112  U.  S.  645(28:  846);  United  States 
V.  Palmer,  128  U.  U.  269  (82:  444):  United 
States  v.  Jones,  181  U.  S.  16(33:  91);  Ihll  v. 
United  States,  149  U.  8.  698  (87:  862);  Pitcher 
V.  United  Stotes,  1  Ct.  CI.  11;  Cooper  r.  Cooper, 
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147  Man.  870:  PhOlipt  y.  Homfrap,  L.  R  24 
Cb.  Diy.  439. 

Mr,  Justice  Brewer  delivered  the  oplnioD 
of  the  court: 

The  United  States  caDDOt  be  sued  In  their 
.  courtB  without  their  consent,  and  in  granting 
such  conseut  Congress  has  an  absolute  discre- 
tion to  specify  the  cases  and  coutingincies  in 
which  (he  liabilltj  of  the  government  is  sub- 
mitted to  the  courts  for  judicial  determination. 
Beyond  the  letter  of  such  consent,  the  courts 
may  not  go.  no  matter  how  beneficial  they  may 
deem  or  in  fact  might  be  their  po^sesson  of  a 
larger  Jurisdiction  over  the  liabilities  of  the 
government. 

Until  the  organization  of  the  Court  of  Claims 
by  the  Act  of  February  24.  1865  (10  Stat,  at 
L.  612)  the  onlv  recourse  of  claimants  was  in 
an  appeal  to  (jon^ress.  That  Act  defines  the 
claims  which  could  be  submitted  to  the  Court 
of  Claims  for  adjudication  as  follows: 

"The  said  court  shall  hear  and  determine  all 
claims  founded  upon  any  law  of  Congress,  or 
upon  any  regulation  of  an  executive  depart- 
ment, or  upon  any  contract,  express  or  implied, 
with  the  government  of  the  United  States, 
which  may  be  suggested  to  it  by  a  petition 
filed  therein:  and  also,  all  claims  which  may 
be  referred  to  said  court  by  either  house  of 
Congress." 

1 07]    ♦On  March  8,  1868  (12  Stat,  at  L.  765) 
this  additional  Jurisdiction  was  given: 

"That  the  said  court .  .  .  shall  also  have 
Jurisdiction  of  all  set-offs,  counterclaims, 
claims  for  damages,  whether  liquidated  or  un- 
liquidated, or  other  demands  whatsoever,  on 
the  part  of  the  government  against  any  per«on 
making  claim  against  the  government  in  said 
court." 

On  March  8,  1887  (24  Stat  at  L.  505)  a  new 
Act  was  passed  In  reference  to  the  jurisdiction 
of  the  court,  its  language  being: 

"The  Court  of  Claims  shall  have  Jurisdic- 
tion to  hear  and  determine  the  following  mat- 
ters: 

** First,  All  claims  founded  upon  the  Con- 
stitution of  the  United  States  or  any  law  of 
Congress,  except  for  pensions,  or  upon  any 
regulation  of  an  executive  department,  or  upon 
any  contract,  expressed  or  Implied,  with  the 
government  of  the  United  States,  or  for  dam- 
ages, liquidated,  or  unliquidated,  in  cases  not 
sounding  In  tort.  In  respect  of  which  claims 
the  party  would  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law. 
equity,  or  admiralty  if  the  United  States  were 
suable. 

*' Second,  All  setoffs,  counterclaims,  claims 
for  damoges,  whether  liquidated  or  unliqui- 
dated, or  other  demands  whatsoever  on  the 
part  of  the  government  of  the  United  Slates 
against  any  claimant  against  the  government 
in  said  court."  • 

Under  neither  of  these  statutes  had  or  has 
the  Court  of  Claims  any  jurisdiction  of  claims 
against  the  government  for  mere  torts;  some 
element  of  contractual  liability  must  lie  at  the 
foundation  of  every  action.  In  Qibbons  v. 
United  States,  75  U.  8.  8  Wall.  269,  275  [19: 
458,  454],  it  was  said:  "The  language  of  the 
statutes  which  confer  jurisdiction  upon  the 
Court  of  Claims,  excludes  by  the  strongest  im- 
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plication  demands  agstost  the  government 
founded   on   torts.    The    general    prindHe- 
which  we  have  already  statra  as  applicable  to- 
all  governments,  forbids,  on  a  policy  imposed 
by  necessity,  that  they  should  hold  themselvee^ 
liable  for  unauthorized   wrongs  inflicted  by 
their  officers  on  the  diizen,  though  occurrine^ 
while  engaged  in   the  discbarge  of   officii^ 
duties."    And,   again,   in  Morgan  ▼.   United 
States,  81  U.  8.  14  'Wall  531,  584  [20:  [108^ 
738,  739]:    "Congress  has  wisely  reserved  to 
itself  the  right  to  givCor  withhold  relief  where- 
the  claim  is  founded  on  the  wrongful  proceed- 
ings of  an  officer  of  the  government." 

The  rule  thus  laid  down  has  been  consist- 
ently followed  by  this  court  in  many  cases  up* 
to  and  including  the  recent  case  of  Hill  ▼. 
United  States,  149  U.  8.  593, 598  [87: 862,864]. 

If  there  was  any  error  in  this  interpretation^ 
first  announced  in  186S.  of  the  scope  of  the  Act, 
and  If  it  was  the  intent  of  Congress  to  grant  to 
the  court  Jurisdiction  over  actions  against  the 
government  for  torts,  an  amending  statute  of 
but  a  few  words  would  have  corrected  the 
error  and  removed  all  doubt.  While  the  lan- 
guage of  the  Act  of  18^7  is  broader  than  that 
of  1855,  it  is  eoually  clear  in  withholding  sudk 
jurisdiction.  It  added,  "all  claims  founded 
upon  the  Constitution  of  the  United  States, "' 
but  that  does  not  include  claims  founded  upoik 
torts,  any  more  than  "all  claims  founded  upot> 
any  law  of  Congress"  found  in  the  prior  Act. 
The  identity  of  the  descriptiye  words  excludea- 
the  thought  of  any  change. 

It  is  said  that  the  Constitution  forbids  the 
taking  of  private  property  for  public  usea 
without  just  compensation;  that  therefore 
every  appropriation  of  private  property  by 
any  official  to  the  uses  of  the  government,  no 
matter  however  wrongfully  made,  creates  a 
claim  founded  upon  the  Constitution  of  the 
United  States  and  within  the  letter  of  the  grant 
in  the  Act  of  1887  of  the  Jurisdiction  to  the 
Court  of  (Halms.  If  that  argument  be  good,, 
it  is  equally  good  applied  to  every  other  pro- 
vision of  the  Constitution  as  well  as  to  every" 
law  of  Congress.  This  prohibition  of  the  tak- 
ing of  private  property  for  public  tise  without, 
compensation  Is  no  more  sacred  than  that 
other  constitutional  provision  that  no  persoD 
shall  bo  deprived  of  life,  liberty,  or  property- 
without  due  process  of  law.  Can  it  be  that 
Congress  intended  that  every  wrongful  arrest 
and  detention  of  an  indivicfual,  or  seizure  of 
his  property  by  an  officer  of  the  government,, 
should  expose  It  to  an  action  for  damages  iiv 
tne  Court  of  Claims?  If  any  such  breadth  of 
jurisdiction  was  contemplated,  language  whicb^ 
bad  already  been  giveii  a  restrictive  meanings 
would  have  been  carefully  avoided. 

It  is  true  also  that  to  Jurisdiction  oyer  claims 
founded  *'upon  *any  contract,  express  orri6S>' 
implied,  with  the  government  of  the  United 
States,"  is  added  jurisdiction  over  claims  "for 
damages,  liquidated  or  unli(j[uidated,"  but  thi» 
grant  Is  limited  by  the  provision  "In  cases  not 
sounding  In  tort."  This  limitation,  even  iC 
qualifying  only  tl^e  clause  Immediately  preced- 
ing, and  not  extending  to  the  entire  grant  of 
jurisdiction  found  In  tne  section,  is  a  clear  en- 
dorsement of  the  fre<)uent  ruling  of  this  court 
that  cases  sounding  In  tort  are  not  cognizable 
In  the  Court  of  Claims. 
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That  this  action  is  one  sounding  in  tort  is 
dear.  Il  la  ic  form  one  to  recover  damages. 
The  petiUoa  cbayges  a  wrongful  appropriation 
}n  the  gOTernment,  against  the  protest  of  the 
ckiinaDta»  and  prays  to  recover  the  damages 
done  by  such  wrong.  The  successive  nllega- 
uoos  place  the  parties  in  continued  antagonism 
to  each  other,  and  there  is  no  statement  tend- 
iif;  to  show  a  coming;  together  of  minds  in  re- 
fpect  to  anything.  It  is  plainly  and  solely  an 
action  for  an  infringement,  and  in  this  connec- 
tioD  reference  may  be  made  to  the  statutory 
provisioD  (Rev.  Stat.  §  4919)  of  an  action  on 
tlic  case,  aa  the  legal  remedy  for  the  recovery 
of  damages  for  the  infringement  of  a  patent. 
If  it  be  said  that  a  party  may  sometimes  waive 
a  tort  and  sue  in  assumpsit,  as  on  an  implied 
promise,  it  is  technically  a  sufficient  reply  to 
say  that  theae  claimants  have  not  done  so. 
Tbey  have  not  counted  on  any  promise,  either 
express  or  implied. 

But  we  do  not  care  to  rest  our  decision  upon 
tbe  mere  form  of  action.  The  transaction  as 
stsud  in  tbe  petition,  and  as  disclosed  by  the 
findings  of  the  court,  was  a  tort  pure  and  sim 
pie.  The  case  was,  within  the  language  of 
tbe  statute,  one  "iBoundin^  in  tort."  It  is  in 
this  respect  essentially  different  from  United 
6Ute$  T.  Palmer,  128  U.  8.  262  [32: 442].  That 
was  an  action  to  recover  for  the  authorized 
use  of  a  patent  by  the  government,  and  these 
obeer vatioDS  in  the  opinion  (p.  269  [444])  are 
pertibent: 

**This  Is  not  a  claim  for  an  infringement, 
but  a  dsion  of  compensation  for  an  authorized 
Hie— two  things  totally  distinct  in  the  law,  as 
distinct  as  trespass  on  lands  is  from  use  and 
occopaiion  under  a  lease.  The  first  sentence  in 
170]  the  'original  opinion  of  the  court  below 
strikes  the  key  note  of  the  argument  on  this 
poiot.  It  is  as  follows:  'The  claimant  in  this 
case  invited  the  government  to  adopt  his  pat- 
ented infantry  equipments,  and  the  govern- 
ment did  80.  it  is  conceded  on  both  sides  that 
there  was  no  infringement  of  the  claimant's 
patent,  and  that  whatever  the  government  did 
was  done  with  the  consent  of  tbe  oaten  tee  and 
noder  his  implied  license.'  We  think  that  an 
implied  contract  for  compensation  fairly  arose 
under  the  license  to  use,  and  the  actual  use, 
Hltle  or  much,  that  ensued  thereon." 

Here  tbe  claimants  never  authorized  the  use 
of  the  patent  right  by  the  government;  never 
eottsented  to,  but  always  protested  against  it, 
threatening  to  interfere  by  injunction  or  other 
proceedings  to  restrain  such  use.  There  was 
00  Act  of  Ck)ngress  in  terms  directing,  or  even 
hf  imDlication  suggesting,  the  use  of  the  pat- 
ent No  officer  of  the  government  directed  its 
^oe,  and  the  contract  which  was  executed 
by  Cook  did  not  name  or  describe  it.  There 
was  no  recognition  bv  the  government  or  any 
of  its  officers  of  the  fact  that  in  the  construe 
tioo  of  tbe  pavement  there  was  any  use  of  the 
patent,  or  that  any  appropriation  was  being 
made  of  claimant's  property.  The  govem- 
meot  proceeded  as  though  it  were  acting  only 
in  tbe  management  of  its  own  property  and 
the  exercise  of  its  own  rights,  and  without 
SDj  trespass  upon  the  rights  of  the  claimants. 
There  was  no  point  in  the  whole  transaction 
irom  its  commencement  to  its  close  where  the 
minds  of  the  parties  met  or  where  there  was 
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anything  in  the  semblance  of  an  agreement. 
So  not  only  does  the  petition  count  upon  a 
tort,  but  also  the  findings  show  a  tort.  That 
is  the  essential  fact  underlying  th^  transaction 
and  upon  which  rests  every  pretense  of  a  rights 
to  recover.  There  was  po  suggestion  o?  a 
waiver  of  the  tort  or  a  pretence  of  any  implied 
contract  until  after  the  decision  of  the  Court 
of  Claims  that  it  had  no  jurisdiction  over  a:^ 
action  to  recover  for  the  tort. 

It  may  be  well  to  notice  some  of  the  cases  in 
which  tbe  jurisdiction  of  the  Court  of  Claims 
over  implied  contracts  has  been  sustained.  In 
the  case  of  United  States  v.  Russell,  80  U.  8. 
13  Wall.  623  [20:  474],  which  was  an  action  to 
recover  for  the  use  of  *certain  steamer?,  [171 
the  property  of  the  claimant,  it  was  found  as  a 
fact— 

'That  in  the  case  of  each  of  these  steamers,, 
at  the  times  when  the  same  were  respectively 
taken  into  the  service  of  the  United  States,  the 
officers  acting  for  the  United  States,  did  not 
intend  to  'appropriate'  these  steamers  to  thiv 
United  States,  nor  even  their  services;  but  tbey 
did  intend  to  compel  the  captains  and  crews- 
wit  h  such  steamers  to  perform  tbe  services 
needed,  and  to  pay  a  reasonable  compensation 
for  such  services,  and  such  was  the  under- 
standing of  the  claimant;  and  that  each  of  said 
steamers,  so  soon  as  the  services  for  which  they 
were  respectively  required  had  been  performed, 
were  returned  to  the  exclusive  possession  and 
control  of  the  claimant." 

Thus  it  appears  that  the  minds  of  the  claim- 
ant and  the  officers  acting  for  the  government 
met;  both  intended  a  contract;  and  the  power 
of  the  officers  to  act  for  the  government  in  the 
premises  not  being  disputed,  it  was  obviously 
]U8t  to  treat  the  case  as  one  of  contract  and  not 
of  tort.  So  also  in  the  case  of  United  States^ 
V.  Great  FaUsMfg.  Co.  112  U.  S.  645  |28:  846 1. 
The  appropriation  of  the  claimant's  property 
was  under  direct  legislative  enactment  by  Con- 
gress. The  property  thus  appropriated  wa» 
confessedly  the  property  of  the  claimant,  to 
which  the  government  made  no  pretence  of 
title.  The  claimants  assented  to  such  aopro- 
priation;  entered  into  arbitration  proceedings 
to  determine  the  amount  due  them  therefor. 
Hence  all  tbe  elements  of  contract  were  found 
in  the  transaction. 

But  there  is  still  another  aspect  in  which 
this  case  may  be  considered.  The  patent  of 
Schillingcr  runs  to  the  mode  of  constructing 
concrete  pavements.  The  mere  form  of  a 
pavement  with  free  icints.  that  is,  in  separate 
blocks,  is  not  since  the  filing  of  his  disclaimer 
within  the  scope  of  his  patent.  It  may  be  ihat 
the  process  or  mode  by  which  Cook,  the  con- 
tractor, constructed  the  pavement  in  the* 
Capitol  grounds  was  that  described  in  and  cov- 
ered bv  the  Scbillinger  patent.  He  maj.  there- 
fore, have  been  an  infringer  by  using  that 
process  or  mode  in  the  construction  of  the  pnve- 
roent,  and  liable  tothe*jcIaimant8  for  the[  1712 
damages  they  have  sustained  in  consequence 
thereof.  It  may  be  conceded,  also,  that  the 
iTOvernment,  as  having  at  least  consented  tO' 
the  use  by  Cook  of  such  process  or  method  in 
the  construction  of  the  pavement,  is  also  liable 
for  damages  as  a  joint  tort  feasor.  But  what 
propel  ty  of  the  claimants  has  the  government ' 
appropiiated  f    It  has,  and  uses,  the  pavement 
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as  completed  Id  the  Capitol  grounds,  but  there 
is  DO  pretence  of  a  patent  on  the  pavement  as 
a  completed  structure.    When  a  contractor,  in 
the  execution  of  his  contract,  uses  any  pat- 
«nted  tool,  machine,  or  process,  and  the  gov- 
•ernment  accepts  the  work  done  under  such 
contract,  can  it  be  said  to  have  appropriated 
and  be  in  possession  of  any  property  of  the  paten- 
tee in  such  a  sense  that  the  patentee  may  waive 
the  tort  and  sue  as  on    an  implied  promise? 
The  contractor  may  have  profited  by  the  use  of 
the  tool,  machine,  or  process,  but  the  work,  as 
<H)mpleted  and  enjoyed  by  the  government^  is 
the  same  as  though  done  by  a  different  and 
tiDpatented  process,  tool,  or  machine.    Take, 
for  illustration,  a  patented  hammer  or  troweL 
If  a  contractor  in  driving  naila  or  laying  bricks 
tise  such  patented  tools,  does  any  patent  right 
pass  into  the  building  and  become  a  part  of  it. 
•so  that  he  who  takes  the  building  can  be  said 
to  be  in  the  possession  and  enjoyment  of  such 
patent  right?    Even  if  it  be  conceded  that 
Oook,  in  the  doing  of  this  work,  used  tar  paper, 
or  its  equivalent,  to  separate  the  blocks  of  con- 
crete, and  thus  finally  completed  a  concrete 
pavement  in  detached  blocks  or  sections,  was 
«uch  completed  pavement  aoy  different  from 
what  it  would  have  been  if  the  separation  be- 
tween the  blocks  had  been  accomplished  in 
«ome  other  way;  and  is  the  government  now  in 
possession  or  enjoyment  of  anything  embraced 
within  the  patent?    Do  the  facts,  as  stated  in 
the  petition  or  as  foimd  by  the  court,  show 
anything  more  than  a  wrong  dooe,  and  can  this 
be  adjudged  other  than  a  case  * 'sounding  in 
tort?" 

We  think  not,  and  iherefore  the  judgment  of 
Court  of  Claims  is  affirmed, 

173}    *Mr,  Justice  Harlan  dissenting: 

I  am  constrained  to  withhold  my  assent  to 
the  opinion  and  judgment  in  this  case. 

The  United  Stales  granted  to  Schillinger  in 
1870  a  patent  for  an  alleged  new  and  useful 
'improvement  in  concrete  pavements.  That 
patent  was  surrendered,  and  a  new  one  issued 
in  1871  based  on  amended  specifications.  The 
present  suit  aprainst  the  United  States  proceeds 
-upon  the  ground  that  in  a  pavement  consLi noted 
in  the  Capitol  grounds,  under  the  supervision 
of  the  architect  of  the  Capitol,  the  United 
'States  knowingly  obtained  and  still  enjoys  the 
benefit  of  the  improvement  covered  l^^  the 
Cchiliinprer  patent. 

Can  a  suit  be  maintained  against  the  United 
^States  in  tbe  Court  of  Claims,  as  upon  contract, 
for  the  reasonable  value  of  such  use  of  the 
patentee's  improvement? 

In  James  v.  Campbell,  104  U.  8.  357  [26:  787] 
this  court  said:  "That  the  government  of  the 
United  States,  when  it  grants  letters  patent  for 
«  new  invention  or  discovery  in  the  arts,  con- 
fers upon  the  patentee  an  exelnsive  property  in 
the  patented  invention  which  cannot  be  appro- 
priated or  iwed  by  the  government  itself,  with- 
out just  compensation,  any  more  than  it  can 
appropriate  or  use,  without  compensation,  land 
which  has  been  patented  to  a  private  purchaser, 
we  have  no  doubt.  Tbe  Consiituiion  trives  to 
Conpiess  power  •  to  promote  the  progress  of 
■science  and  useful  arts  by  securincr  for  limited 
times  to  authors  and  inventors  the  exrlusive 
Ti;;ht  to  their  respective  writings  and  discov- 
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eries,'  which  could  not  be  effected  if  tb«  gor- 
ernment  had  a  reserved  risht  to  publish  writ- 
ings or  to  use  such  inventions  without  the  coo- 
sent  of  the  owner.  Han>  inventions  relate  to 
subjects  which  can  only  be  properly  used  by 
tbe  government,  such  as  explosive  shells,  rams, 
and  submarine  batteries  to  be  attach^  to  armed 
vessels.  If  it  could  use  such  inventions  witb< 
out  compensation,  the  inventors  could  get  no 
return  at  all  for  their  discoveries  and  experi- 
ments." 

United  States  v.  Great  Falls  I(fff.  Co,  112  U. 
S.  645,  656  [28:  846.  850],  was  a  suit  io  tbe 
Court  of  Claims  to  obtain  compensation  for  all 
past  and  future  use  and  occupation  try  the 
United  States  of  certain  lands,  water  rights  ao< I 
privileges  claimed  by  the  'plaintiff  and  [174 
taken  for  public  use  by  the  agents  of  tbe  gov- 
ernment.   This  court  said:  *'The  making  of 
the  improvements  necessarily  involves  tbe  tak- 
ing of  the  property;  and  if,  for  the  want  of 
formal  proceedinirs  for  its  condemnation   to 
public  use,  the  claimant  was  entitled,  at  tbe 
beginning  of  tbe  work,  to  have  the  agents  of 
the  government  enjoined  from  prosecuting  it 
until  provision  was  made  for  securing  in  some 
way  payment  of  the  compensation  required  by 
the  Constitution—upon  which  question  we  ex- 
press no  opinion — there  is  no  sound  reason 
whv  the  claimant  might  not  waive  that  right 
and,  electing  to  regard  the  action  of  tbe  goT- 
ernment  as  a  taking  under  its  sovereign  r^bt 
of  eminent  domain,  demand  just  compensa- 
tion.    KofU  V.  United  States,  91  U.  8.  867, 874 
[23:  440,  452].    In  that  view,  we  are  of  opin- 
ion   that   the   United  States    bavinc.  by    its 
agents,  proceeding  under   the   authority    of 
Congress,  taken  the  property  of  tbe  claimant 
for  public  use,  are,  under  an  obligation  im« 
posed  by  the  Constitution,  to  make  compensa- 
tion.   The  law  will  imply  a  promise  to  make 
the  required  compensation  where  property,  to 
which  the  government  asserts  no  title,  is  taken 
pursuant  to  an  Act  of  Congress  as  priv«ie 
property  to  be  applied  for  public  uses.    Such 
an  implication  being  consistent  with  the  coo- 
stitutional  duty  of  the  government,  as  well  as 
with  common  justice,  tbe  claimant's  cause  of 
action  is  one  that  arises  out  of  implied  coo- 
tract  within  the  meaning  of  tbe  statute  which 
confers  jurisdiction  upon  the  Court  of  Claims 
of  actions    founded    upon  any  contract,  ex- 
press or  implied,  with  the  government  of  tbe 
United  States."    In  Great  FnlU  Mfg.  Co,  v. 
Garland,   124  U.  8.  581,  597,  598  [81:  527. 
53*2],  it  appeared  that  the  Secretary  of  War 
was  authorized  by  an  Act  of  Cnngrtss  to  take 
possession  of  premises  that  might  be  covered 
by  a  survey  and  map  directed  to  be  made.  He 
took  possession  of  property  and  water  rights 
that  were  alleged  not  to  ht  embraced  in  such 
survey  and  map;  and  it  was  conteudeil  that  in 
so  doing  he  was  guilty  of  trespass.  This  court 
said:  "If  tbe  Secretary  of  War,  who  was  in- 
vested with  large  discretion  in   deterniinini? 
what  land  was  actually  required  to  accomplish 
in  the  best  manner  the  object  Congress  had  in 
view,  found  it  ncce^^sarv  to  take,  and  has  taken 
*and  used,  and  still  holds,  lands  of  the  [17S 
plnintiiT  for  the  proposed   dam,  which   hap- 
pened not  to  be  covered  by  the  survey  and 
man,  the  United  State*)  are  as  much  bound  to 
make  jubt  compensation   therefor  us  if  such 
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iasds  had  been  actually  embraced  in  that  sur- 
itj  tod  map/*  After  observing,  that  it  must 
not  be  understood  as  boldine  that  the  Secre- 
tary coold  bind  the  United  States  to  pay  for 
IukIs  taken  by  him  which  m&nifestly  had  no 
fabstaniial  connection  with  the  improvement 
mder  his  charge,  the  court  said:  "  It  is  suffi- 
dent  to  say  that  tie  record  discloses  nothing 
dK>wbg  that  he  has  taken  more  land  than  was 
reasonably  necessary  for  the  purposes  de- 
smbed  in  the  Act  of  Congress,  or  that  he  did 
not  honestly  and  reasonably  exercise  the  dis- 
cretion with  which  he  was  invested:  and.  con- 
teq^uentiy,  the  government  is  under  a  consti- 
tntional  obligation  to  make  compensation  for 
any  property  or  property  right  taken,  ased, 
and  l^ld  by  him  for  the  purposes  indicated  in 
ibe  Act  of  Congress, whether  it  is  embraced  or 
dnciibed  in  said  survey  or  map,  or  not. 
Cftited  StaUs  v.  Great  tails  Manvfacturing 
Co.  112  U.  S.  C45,  646  [28:  846.  847].  .  .  . 
Even  if  the  Secretary's  survey  and  map  and 
tbe  publication  of  the  Attorney  General's 
Botice  did  not,  in  strict  law,  justify  the  for- 
mer in  taking  possession  of  the  land  and  water 
risbts  in  question,  it  was  competent  for  tbe 
company  to  waive  the  tort  and  proceed 
against  the  United  States,  as  upon  an  implied 
contract,  it  appearing,  as  it  does  here,  that  the 
fovemroent  recognizes  and  retains  tbe  posses- 
sion taken  in  its  behalf  for  the  public  pur- 
poses indicated  in  tbe  Act  under  which  its  offi- 
cers have  proceeded.** 

In  HoUi$Ur  v.  Benedict  A  B.  Vfg.  Co,  118 
U.  S.  59,  67  [28:  901,  908],  the  pnociples  laid 
down  in  James  ▼.  Campbell  and  in  United 
States  ▼.  Oreat  Falls  Mfg,  Co.  above  cited, 
WCTe  recognized  and  approved.  And  in 
United  Statfs  ▼.  Palmer,  128  U.  S.  262,  269 
fS2: 442,  4441,  the  decision  was  that  the  United 
States  was  liable  to  suit  in  the  Court  of 
Claims,  as  upon  implied  contract,  for  the 
value  of  the  uae  of  an  invention  which  was 
ised  with  the  consent  of  tbe  patentee. 

It  may,  therefore,  he  regarded  ss  settled 
that  tbe  government  may  be  sued  in  the  Court 
176]  of  Claims,  as  upon  implied  'contract, 
not  only  for  the  value  of  specific  property  taken 
for  public  use  by  an  officer  acting  under  tbe  au- 
thority of  tbe  government,  even  if  the  taking 
was  originally  without  the  consent  of  the 
owner  and  without  legal  proceedings  for  con- 
demnation, but  for  the  value  of  the  use  of  a 
patented  invention  when  such  tise  was  with 
tbe  consent  of  the  patentee. 

It  seems  to  me — I'^oking  at  the  case  from  the 
standpoint  of  mere  contract—that  these  prin- 
ciples control  the  present  inquiry,  and  sustain 
the  right  of  the  claimant  to  sue  the  govern- 
ment for  tbe  value  of  the  use  of  his  nlloged  in- 
vention. Congress  made  an  appropriation  of 
two  hundred  thousand  dollars  "  for  improve- 
ment of  Capitol  grounds  according  to  the 
plans  and  under  the  general  direction  of 
Frederick  Law  Olmstead,  to  be  expended  by 
the  architect  of  the  Capitol.*'  18  Stat,  at  L. 
214.  Th't  architect  invited  proposals  for  lay- 
ing concrete  pavement  required  for  tbe  pro- 
posed improvement  according  to  those  plans 
tad  spectflcationa  and  one  Cook  was  the  low- 
est bidder.-  His  bid  was  accepted.  Scbil- 
fineer  protested  against  the  contract  being 
awarded  to  Cook,  the  latter  having  no  right  to 
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use  the  Schillinger  patent.  He  gave  notice  to 
the  architect  of  his  patented  rights.  It  was 
found  by  the  Court  of  Claims  that  "at  the  time 
the  bids  were  opened  plaintiff  protested  to  the 
architect  against  the  award  l)eiog  made  to  any 
one  but  his  associate  Hoberts  [who  was  en- 
titled to  use  the  Schillin^r  invention];  but  the 
architect  and  his  advismg  engineers  decided 
they  would  award  the  contract  to  the  lowest 
bidder,  on  the  ground  that  as  the  validity  of 
tbe  Schil linger  patent  had  not  been  tested  at 
law  or  in  equity  they  could  not  decide  whether 
it  was  valia  or  not.  and  that  tbe  interest  of  the 
government,  in  their  judgment, would  be  best 
subserved  by  giving  tbe  contract  to  the  lowesf 
bidder,  taking  a  bond  to  protect  tbe  govern 
ment  from  the  suit  threatened  by  claimant' 
In  the  contract  between  the  government,  rep- 
resented by  tbe  architect  of  the  Capitol,  and 
Cook,  for  a  concrete  pavement,  according  to 
the  Olmstead  plans  and  specifications,  it  was 
provided  *'  that  in  the  event  of  any  legal  pro- 
ceedings being  taken  by  other  parties  against 
the  contractor  of  the  United  States  *for  [177 
the  infringement  of  any  patent  or  claimed  pa 
tent  during  execution  of  the  work  the  con 
tractor  shall  bold  tbe  United  States  harmless/ 

All  this  shows  that  tbe  architect  of  the  Capi- 
tol was  aware  of  the  existence  of  the  Scbiliin- 
ger  patent.  He  did  not  dispute  Scbillinger's 
rights  under  the  patent,  nor  did  he,  as  the  rep- 
resentative of  the  government,  claim  that  tbe 
patent  was  invalid,  nor  if  valid  that  the  gov- 
ernment could  get  the  benefit  of  it  in  the  con- 
templated improvement  without  compensating 
the  patentee.  On  tbe  contrary,  he,  in  effect, 
recognized  a  right  to  such  compensation,  if  tbe 
patent  was  valid,  and  took  a  bond  from  tbe 
contractor  for  the  protection  of  the  govern- 
ment in  the  event  of  a  suit  against  the  contract 
or  that  would  interfere  with  the  use  of  the 
Scbillinger  invention  in  the  pavement  in  the 
public  grounds.  But  no  such  suit  appears  to 
have  been  brought.  The  patentee  had  the  right 
to  waive  any  suit  against  tbe  contractor  or  the 
architect  that  would  interfere  with  the  prose- 
cution of  the  work,  and  look  to  tbe  obligation 
of  the  government  to  make  him  just  compen- 
sation for  the  use  of  his  invention.  It  was  so 
ruled  in  the  Great  Falls  case.  The  authority 
of  that  case  is  not  here  disputed.  As  tbe  gov- 
ernment had  granted  tbe  patent,  the  purpose 
to  commit  a  tort  cannot  be  imputed  to  tbe  ar- 
chitect as  the  agent  of  the  United  States.  His 
action  meant  no  more  than  that  he  would  leave 
tbe  question  of  tbe  obligation  of  tbe  United 
States  to  make  compensation  for  tbe  use  of  the 
Scbillinger  patent  to  depend  upon  a  decision 
by  tbe  courts  as  to  its  validity. 

Under  the  authority  given  by  Congress  to 
expend  tbe  money  appropriated  in  improving 
the  Capitol  grounds  according  to  specifiea 
plans,  tbe  arcuitect  of  tbe  Capitol  had  a  larg«> 
discretion,  and  was  authorized,  so  far  as  tbo 
government  was  concerned,  to  use  in  such  im- 
provement any  patented  invention  that  those 
plans  wouM  require,  or  ibat  would  best  sub- 
serve tbe  public  interests,  subject  of  course  to 
the  constitutional  obligation  to  make  just  com- 
pensation to  the  inventor.  The  Constitution 
imposing  that  obligation  is  a  covenant  between 
the  government  and  everv  citizen  whose  prop- 
erty la  appropriated  by  it  for  public  uae.    If 
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178]  SchilliDger's  patent  was  valid,  ftben  the 

foverDroeot  is  bound  by  an  obligation  of  the 
icrbcst  character  to  compensate  him  for  the  use 
ofliis  invention,  and  its  use  by  the  government 
cannot  be  said  to  arise  out  of  mere  tort,  at  least 
when  its  representative  did  not  himself  dispute, 
nor  assume  to  decide,  the  validitv  of  tbe  pat- 
ent. If  the  Act  of  Congress  under  which  the 
architect  proceeded  bad,  in  express  terms,  di- 
rected him  to  use  SchiiHnger's  invention  in  any 
pavement  Uiid  down  in  tbe  public  grounds, 
tben  such  use,  according  to  tbe  decision  in 
United  StaUa  v.  Great  Kails  Jffg,  Co.,  would 
have  made  a  case  of  implied  contract  based 
on  the  constitutional  obligation  to  make 
lust  compensation  for  private  property  taken 
for  public  use.  But  such  a  case  is  not  distin- 
guisbable,  in  principle,  from  tbe  present  one, 
where  the  architect,  proceedinj^  under  a  general 
authority  to  expend  the  public  money  accord- 
ing to  specified  plans,  uses  or  knowingly  per- 
mits to  be  used  a  particular  patented  invention, 
not  disputing  the  rigbts  of  tbe  patentee,  but 
leaving  tbe  question  of  the  validity  of  the  pat- 
ent, and  the  consequent  liaMlity  of  the  govern- 
ment foi  its  use,  to  judicial  deterroinalion. 

I  do  not  stop  to  discuss  tbe  quesuon  whether 
Scbillinger's  patent  was  valid  nor  whether 
it  was  infringed  by  the  mode  in  which  the  pave- 
ment in  question  was  const  ructcd.  Those  ques- 
tions would  have  been  for  determination  if  the 
court  below  bad  as^^umed  jurisdiolion  and  de- 
cided the  case  upon  its  merits.  Th«t  court  dis 
missed  the  petition  for  want  of  jurisdiction  on 
tbe  ground  simply  that  there  was  no  contract, 
express  or  implied,  between  the  owner  of  the 
patent  and  the  government.  It  held  that  the 
appropriation  or  use  of  tbe  Schillinsrer  inven- 
lion  was  in  the  nature  of  a  tort,  and  this  con- 
clusion rested  upon  the  ground  that  the  archi- 
tect of  the  Capitol  denied  that  any  private 
right  existed  under  tbe  alleged  patent.  But 
this  was  an  error.  There  is  no  finding  by  tbe 
court  showing  a  denial  of  that  character,  even 
if  it  be  assumed  that  such  a  denial  could  be 
deemed  of  any  consequence  in  view  of  the 
tonstitutional  obligation  to  make  just  compen- 
•ation  for  private  property  taken  for  public 
use. 

I  am  of  opinion  that  when  the  government,  by 
its  agent,  knowingly  uses  or  permits  to  be  used 
1793  for  its  benefit  a  valid  *patented  inven- 
tion. It  is  liable  to  suit  in  the  Court  of  Claims  for 
the  value  of  such  use,  and  that  iu  liability  arises 
out  of  contract  based  upon  the  constitutional 
requirement  that  private  property  shall  not  be 
taken  for  public  use  witnout  just  compensa- 
tion. 

It  is  proper  to  say  that  the  claimant  in  his 
petition  does  not  place  tbe  claim  for  compensa- 
tion as  distinctly  upon  tbe  basis  of  contract  as 
he  might  have  done.  But  as  the  opinion  of 
the  court  may  be  interpreted  as  proceeding 
upon  the  broad  grouna  that  the  government 
could  not  be  sued,  as  upon  con t met  express  or 
implied,  unless  its  agent  at  the  time  the  inven- 
tion was  used  for  its  benefit  recognized  or  ad- 
mitted the  vjilidity  of  the  patent,  I  have  thought 
it  appropriate  to  state  my  view  of  that  ques- 
tion. 

2.  There  is  another  view  of  the  c«se  which  is 
Independent  of  mere  contract.  Tbe  Act  of 
March  8d,  1S87,  for  the  first  time,  gives  the 
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Court  of  Claims  jurisdiction  to  hear  and  deter- 
mine *'nll  claims  founded  upon  the  Constitution 
of  the  United  States."  If  tbe  Scbillin^er  pat- 
ent be  valid,  and  if  the  invention  described  in 
it  has  been  used  or  appropriated  by  the  gov- 
ernment through  its  agent  charged  wiih  tbe 
improvement  01  the  Capitol  grounds,  tben  tbe 
patentee  or  those  entitled  to  enjoy  the  exclusive 
rights  granted  by  it.  are  entitled  to  be  compen- 
sated by  the  government.  And  tbe  claim  to 
have  just  compensation  for  such  an  appropria- 
tion of  private  property  to  tbe  public  use  is 
^'founded  upon  the  Constitution  of  the  United 
States."  It  is  none  the  less  a  claim  of  that 
character,  even  if  the  appropriation  had  its 
origin  in  tort.  The  constitutional  obligation 
cannot  be  evaded  by  showing  that  tbe  original 
appropriation  was  without  tbe  express  direc- 
tion of  tbe  government:  nor  bv  simply  inter- 
posing a  denial  of  the  title  of  the  claimant  to 
tbe  property  or  property  rigbts  alleged  to  bare 
been  appropriated.  The  (questions  of  title  and 
appropriation  are  for  judicial  determination. 
Those  being  decided  in  favor  of  tbe  claimant, 
the  Constitution  requires  a  judgment  in  bi» 
favor.  If  the  claim  here  made  to  be  com- 
pensated for  tbe  use  of  a  patented  invention,  ia 
not  founded  upon  the  Constitution  of  tbe  Unit- 
ed States,  it  would  be  diflScult  to  imagine  one 
that  would  be  of  that  character. 

*As  the  af;ent  of  tbe  government  was  [ISO- 
moved  to  use  the  Scbillinger  invention  b^use 
the  patent  bad  not  tben  bc!en  established  by  tbe- 
decision  of  any  court,  it  may  be  stated  that  it 
was  subsf  qtiently  sustained,  as  the  ficdinps  be- 
low show.  In  numerous  cases,  tbe  earliest  being 
Cnlifomia  Artificial  Stone  Par.  Co,  v.  Ferine, 
8  Fed.  Rep.  821  (1881)  Rnwyer.  J.,  and  tbe  lat- 
est  being  Uurlbui  v.  Schillinger,  180  U.  a45a- 
[32:  1011]. 

I  am  authorized  bv  Mr.  Justice  Shiras  to  nj- 

that  be  concurs  in  this  opinion. 


UNITED  STATES,  Jppt, 

JOHNSON  BLACEFEATHER. 
(See  8.  C  Beporter^  ad.  18IM9U 

Appeal  from  Court  of  Claitn»^$uii  bff  Indiai^ 
tribe — damagei^intere$t,  when  pgjfaM#  #fw 
phans  0/  tribe— pa^  of  eoumel. 

1.  Where  a  party  does  not  appeal,  this  ooort  wfil 
not  consider  the  errors  aaaigiied  tjj  bim  to  tb* 
action  of  the  court  below. 

2.  Where  the  irovemment  airreed  to  keep  a  bteek* 
smith  for  a  tribe  of  Indians  for  a  period  of  Ui 
moneys  paid  tbe  tribe  for  bladamitba  by 
irovemment  cannot  l>e  set-off  asrainst  a  <lebt  «tQ» 
by  tbe  government  to  the  tribe,  ooleaa  it  to 
shown  that  such  moneys  were  not  paid  dortoc 
•uob  agreed  period. 

8.  Where  the  government  airreed  with  a  tribe  of 
Indians  to  sell  certain  lands  at  piibltc  sale  for  tbe 
benefit  of  the  tribe,  and  tben  sold  a  part  of  1 


'Sorm.—As  to  Indiarvt  ami  Indian  tribe*,  thrtr 
slntuBand  rt^ht:  jurisdiction  and  cnntrnl  ov9r 
see  note  to  Worcester  v.  Ge  rgia,  8:  4ST. 

As  tocmKlrvction  and  operation  of  treatitM^ 
note  to  United  States  v.  Tbe  Amistad,  10:  8A. 

D.  S^ 
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«t  prirate  atle.  wbite  this  was  a  breach  of  trust, 
jet  as  such  sale  was  at  the  statutory  price,  in 
tte  atyaence  of  proof  of  the  value  of  the  lauds,  it 
vfll  be  inferred  that  the  tribe  suffered  no  dam- 


1  Wberetheffoyemmentairreedto  payatribeof 
Indiaiia  an  annuity  of  five  per  cent  on  a  certain 
food  if  sacb  annuity  is  unpaid,  the  tribe  can  re- 
eorer  of  the  goyemment,  interest  on  the  fund, 
equal  to  au^  annuity. 

L  Where  numey  due  by  the  government  to  or- 
phan oliildrdh  of  a  tribe  of  Indians  under  a 
treaty  with  the  tsribe  was  paid,  part  of  it  to 
CimrdiaQS  of  the  children,  under  a  discretion 
vested  in  the  president  and  the  guardians  em- 
legled  it,  and  part  of  it  to  the  United  States  In- 
dian superintendent  for  distribution  and  he  em- 
beailed  it,  although  the  government  may  be 
Habie  for  the  part  embezzled  by  the  superinten- 
dent, and  is  not  for  the  part  embezzled  by  the 
guardians,  yet  as  it  is  doubtful  whether  the  tribe 
as  such,  can  recover  the  moneys,  and  as  there  is 
Dorhinff  in  the  record  showing  how  much  was 
embeaded  by  the  guardians  and  bow  much  by 
the  superintendent  there  is  no  basis  for  a  decree 
in  favor  of  the  tribe. 

1  It  was  not  error  for  the  Court  of  Claims  to  au- 
tboriae  a  compensation  to  counsel  of  an  Indian 
tritie.  oat  of  the  amount  recovered  by  it  of  the 
govemmenL 

[No.  622.] 
Afffued  Oct.  t4,  ^,  18^4-    Decided  Nov,  19, 

1894, 

APPEAL  from*  a  judgment  of  the  Court  of 
Claims,  decreeing  the  amount  due  to  the 
Shawnee  tribe  of  Indians  from  the  United 
States  and  also  decreeing  a  certain  sum  due  to 
cenain  infant  Shawnees,  aod  a  further  sum  to 
be  paid  to  counsel  for  the  Sbawoees,  out  of  i\Se 
amount  recovered  by  said  Indians  above  stated. 
Reversed,  and  the  case  remanded  to  recompute 
the  amount  due  to  the  Indians  and  their  coun- 
•d  in  conformity  with  this  opinion. 
See  same  case  below,  28  Cl  CI.  447. 

Statement  by  Mr.  Justiee  Brown: 
181 1  *Tbis  was  a  claim  by  the  Shiwnee  tribe 
of  Indians  under  a  special  Act  of  Congress 
passed  October  1.  1890  (26  Stat,  at  L.  686)  con- 
ferring Jurisdiction  upon  the  Court  of  Claims, 
iobject  to  an  appeal  to  this  court,  to  bear  and 
determine  the  just  rights  in  law  or  in  equity  of 
the  Shawnee  and  Dekiware  Indians  imder  cer- 
tain treaties  with  the  government. 

The  fourth  section  of  the  Act  authorizes  the 
Sbawnees  to  bring  suit  to  recover  *'any  amount 
of  money  that  in  law  or  equity  is  due  from  the 
United  States  to  said  tribes  in  reimbursement 
of  their  tribal  fund  for  money  wrongfully  di- 
verted therefrom." 

The  original  petition  in  the  case  was  filed 
December  10,  ItSdO.  An  amended  petition  was 
filed  by  leave  of  the  court  February  8,  1891, 
to  which  the  defendants  filed  a  traverse. 

On  July  6,  1892,  an  amended  and  supple- 
nental  Apt  of  Congress  was  passed  (27  Stat,  at 
L.  86)  autJiorizing  the  Shawnees  to  present  to 
the  Court  of  Claims  *'all  their  claims  against 
ibe  United  States  and  the  Cherokee  Nation  or 
against  either  or  both  of  them,  of  every  de- 
cription  whatsoever,  arising  out  of  treaty  re- 
lations with  the  United  States,  rights  growing 
•at  of  such  treaties,  and  from  contracts,  ex- 
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pressed  or  implied,  under  such  treaties,  made 
and  entered  into  by  and  between  the  said  Shaw- 
nees and  Cberokees,  and  between  them  or 
either  of  them,  and  the  United  States." 

Subsequently,  on  July  21, 1892,  the  appellee 
filed  a  second  amended  petition  in  the  Court  of 
Claims,  introducing  claims  not  embraced  iD>. 
the  former  petition. 

The  United  States  interposed  a  general  de- 
nial of  the  allegations  of  the  petition  and  also 
made  a  counterclaim  of  $12,182.08,  alleged  to 
have  been  overpaid,  under  a  treaty  of  1825. 

The  case  having  been  heard  by  the  Court  of 
Claims,  the  court,  upon  the  evidence,  made  the 
following  findings  of  fact: 

I.  The  following  is  the  Spanish  grant  to  the 
Shawnee  Indians,  to  which  reference  is  made 
in  the  preamble  of  the  treaty  between  the 
United  States  and  the  Shawnees  in  Missouri, 
proclaimed  December  80,  1825: 

'*Dela wares  and  Sbawnees,  claiming  a  tract 
of  country*  between  the  river  St.  Coure  [182# 
and  Cape  Gira'deau,and  bounded  on  the  east  by 
the  Idissis^ippi  and  west  by  the  White  Water, 
district  of  Cape  Gira'deau,  produced  to  the 
board  as  follows,  to  wit: 

"The  Baron  de  Carond^let,  knight  of  the 
faith  of  St.  John,  colonel  of  the  royal  armies,, 
governor  intendant  general,  subprcfect  of  the 
provinces  of  Louisiana,  west  Florida,  and  in- 
spector of  their  troops,  etc.  Be  it  known  hy 
these  presents,  that  in  consideration  of  the  good 
and  faithful  services  that  the  said  Louis  Lori- 
mcr  has  rendered  to  the  state  since  he  has  been 
a  subject  of  His  Catholic  Majesty,  we  allow 
him  to  settle  with  the  Delaware  and  Shawnee 
Indians  who  are  under  his  control  in  sucb 
places  as  he  may  select  in  the  province  of  Louis- 
iana, on  the  right  bank  of  the  Mississippi,  frono 
the  Missouri  to  the  Axkansas  river,  which  may 
have  no  governor,  and  both  to  hunt  and  plant 
thereon  for  the  support  of  their  families,  and 
no  commandant,  officer  or  king's  subject  shalf 
have  the  power  to  oppose  him  in  occupying 
the  lands  by  him  and  the  said  Indians  sown, 
planted,  or  settled,  so  long  as  the^r  shall  think 
proper  to  abide  there;  provided,  in  case  they 
abandon  them  to  move  elsewhere  they  will  b& 
considered  as  vacant;  and  as  for  the  house  that 
the  said^ir  Louis  Lorimer  built  at  Cape  Gira*^- 
deau,  it  shall  remain  in  his  possession,  not  to 
be  t^cn  from  him  for  any  rieason  except  the 
sole  ones  of  illicit  commerce  or  corresponding 
with  the  enemies  of  the  state. 

"Wherefore  we  have  given  these  presents, 
signed  by  our  hand,  and  countersigned  by  the 
secretary  of  this  govern  mien  t,  and  to  which  we 
have  caused  the  seal  of  our  arms  to  be  affixed 
at  New  Orleans,  on  January  4.  1898. 

"Le  Baron  de  Carondelet. 
"Andres  Lopez  Armesta 

"By  order  of  his  lordship." 

II.  The  Missouri  band  of  Shawnees  have  re- 
ceived payments  in  accordance  with  the  pro- 
visions of  the  treaty  of  1825,  but  the  following 
balance  remains  unpaid,  $1162.78. 

IIL  The  lands  which  the  treaty  of  1881,  be- 
tween the  United  States  and  the  Ohio  band  of 
Shawnees,  ceded  to  the  defendant  herein,  were 
received  and  sold.  Of  these  lands,  ♦be-  [18^ 
tweeo  December  24,  1832,  and  December  81, 
1888,  9841.27  acres  wore  sold  at  public  sale  to 
the  highest  bidder  at  the   rate  of  $2.08|  per 
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acre;  tbe  total  amount  received  for  tbese  lands 
is  8bowQ  in  Finding?  YL  The  rest  of  tbe  land 
so  ceded  was  sold  at  private  sale  at  tbe  rate  of 
$1.25  per  acre.  Some  of  tbe  land  sold  at  this 
rate  of  $1.25  per  acre  bad  improvements  upon 
it;  but  most  of  the  land  so  sold  was  unim- 
proved. The  lands  were  sold  with  reasonable 
expedition;  tbe  last  sale  was  June  80,  1840. 
Tbe  total  amount  of  tbe  lands  ceded  was  96,- 
05 1. 48  acres. 

Tbe  amount  of  land  to  be  reserved  to  Fran- 
cis Duquocbet  (article  11,  treaty  of  1831)  was 
820  acres. 

Tbe  amount  of  land  to  be  reserved  to  Joseph 
Parks  (arn'cle  13)  was  640  acres.  Tbe  amount 
of  land  tbe  price  of  which  was  to  be  reserved 
to  tbe  Michigan  Sbawnees  (article  13)  was  640 
acres. 

lY.  Whether  the  Sbawnees,  who,  in  1881, 
resided  on  the  river  Huron,  Michigan,  have  ex- 
pressed a  desire  to  follow  tbe  Sbawnees  of 
Wapaghkonnetta  to  their  residence  west  of  tbe 
Mississippi  does  not  appear;  nor  does  it  appear 
that  they  have  expressed  a  desire  not  to  do  so. 
Their  wishes  upon  this  subject  are  not  dis- 
closed. 

Y.  Out  of  the  proceeds  of  tbe  land  sales  in 
Ohio  the  United  States  has  retained  (at  70  cents 
per  acre)  tbe  amount  shown  in  Finding  YI. 
also  $6994. 40»  the  cost  of  the  grist  mill  and 
saw  mill;  also  $1011,  the  cost  of  surveying; 
also  $13,000  for  improvements. 

YI.  The  following  is  the  account  between 
the  United  States  and  the  Shawnee  tribe  under 
treaty  of  1831: 

Total  amount  of  land  ceded  (aores) 08.05L48 

Less: 

Beservedfor  Joseph  Parks 640.00 

**     Francis  Ducbouquet      830.00 
••      •*     Hurons  ttbf»  price  to  be 

held  as  shown  in  treaty) 640.00 

Difference  between  plats  and  abstracts  &.48 

1606.48 

Aorea 04.446.06 

184]  •Of  tbese  acres  there  were  sold,  at  $2.06^  per 
acre.  9841.27  acres,  yieldiofr  $^.643.65. 

There  remained  (acres)  84.604.78.  which,  at  S2  per 
acre,  would  bave  yielded  $160,209  56:  adding  this  to 
the  $20.54a65^vee  a  total  of  $180,753.2L 

There  has  been  paid  to  the  Shawoees: 
Per  5tb  article  treaty  of  1831 ^    $18,000  00 

-  ith       »•  ••       -     - 6904  00 

••  7th       *•  -       .•     M  (surreying)        lOU  00 

Amount  retained  from  sales,  at  70 cents 

per  acre OSJKS  28 

Total _$87.257  68 

From  tbe  amount  due  as  shown  above..  $180,753  28 
Subtract ^ 87.257  61 

Balance  (In  1840) $102,495  5R 

Paid  to  tbe  Sbawnees  (Reptember  28. 1852) 
under  tbe  7th  article  of  the  treaty  of 
1831 $87.180  58 

Interest  OD  $102,406.68  from  June  80.  1840. 

to  Junel2.  lH03.nt5peroent ..  $271.867  04 

Interefit  on  837.180.58  Irom  September  28. 

1852,  to  June  12, 1898,  at  5  per  cent. .       75,672  80 

Difference $105,684  24 

Subtract  amount  paid 37,180  38 

Balance $158,503  66 

Add  (see  miprdi 102.405  58 

Total $200,999  24 

Add  amount  unpaid  under  treaty  of  1825       1152  78 

Total $902,152  02 

lie 


YU.  Difficulties  arose  as  to  tbe  100,000 
acres  which  the  second  article  of  tbe  treaty  of 
1881  provided  should  be  given  tbe  Indians, 
and  the  United  States  fail^  to  perform  their 
stipulation  in  this  regard;  because  of  this  fail* 
ure  tbe  United  States  paid  the  Ohio  Sbawoeei 
$66,246.23.  and  received  receipts  stating  tbat 
the  moneys  thus  paid  were  **  in  full  payment 
of  all  claims  under  that  part  of  the  treaty  r»f 
1831  which  has  relation  to  tbe  fn^nt  of  100.000 
acres  of  land  in  fee  simple  to 'the  Ohio  [ISS 
Sbawnees."  It  does  not  appear  that  tbe  amount 
so  paid  tbe  Ohio  Sbawnees  was  insufficient 
compensation. 

Ylll.  Owing  to  laches  or  disbonestj,  cer- 
tain moneys  due  to  orphan  children  under  the 
treaty  of  1h54  with  the  Sbawnees  to  be  dis- 
tributed under  tbe  last  clause  of  article  8  tht  re- 
of  was  lost  to  them.  The  President  deemed 
best  to  pay  their  money  over  in  sereraltj. 
Tbe  Shawnee  Council  created  certain  so-called 
guardians  of  the  orphan  children,  and  to  tbem 
the  defendants  paid  a  portion  of  tbe  orpban'a 
money,  which  by  laches  or  dishonesty  never 
reached  the  orphans.  Another  portion  of  ibe 
orphan's  money  was  committed  to  a  United 
Slates  Indian  superintendent  for  distributioo; 
be  embezzled  it,  and  this  money  was  lott  to 
tbe  orphan  children. 

The  total  amount  lost  to  the  orphan  children 
in  tbe  manner  above  set  forth  was  $10,506.8^. 
On  this  amount  the  United  States  recovered 
from  thelndian  superintendent's  sureties  $106S.- 
77,  and  in  1884  appropriated  tbe  balance. 
$9437.62,  but  no  payment  has  been  made.  «s 
tbe  Secretary  of  the  Interior  and  Commis- 
sioner of  Indian  Affairs  deemed  that  tbe  wbole 
amount  of  the  money  should  not  go  to  tue 
Sbawnees  as  a  tribe,  but  a  part  at  least  "sbouki 
be  paid  directly  to  the. parlies  to  whom  it  b^ 
longs." 

IX  There  was  paid  the  Sbawnees  for  black- 
smiths from  1825  to  1 854  tbe  sum  of  $17,408.78. 

Upon  tbese  flndinirs,  tbe  Court  of  Claioks 
enters  a  decree  to  tbe  effect  that  there  was 
due  to  the  Sbawnees  from  the  Ubited  States 
on  June  12, 1893,  the  date  of  tbe  decr^,  prin- 
cipal and  interest,  the  sum  of  $262,152.t>2.  and 
tbe  further'  sum  of  $10,506.39,  due  to  certain 
infant  Sbawnees,  which  was  ordered  to  be 
paid  to  said  orphans  or  their  personal  rcpre^ 
sentatives  under  tbe  direction  of  tbe  Secretary 
of  the  Interior.  It  was  further  ordered  tbat 
there  be  paid  to  counsel  for  the  Sbawnees  as 
compensation  the  sum  of  $26,215,  which  docs 
not  exceed  ten  per  cent  of  the  amount  recov- 
ered by  said  Indians,  and  which  is  to  be  paid 
out  of  and  de<i noted  from  tbe  said  altove  men- 
tioned sum  of  $262,152  02.  The  opinion  of 
the  court  is  reported  in  28  Ct.  CI.  4 17. 

From  this  judgment  the  United  Stales  ap- 
pealed to  this  court. 

Messrs.  J.  E.  Dodfre*  Assist  a  r.  t  AU^.  (?irm. « 
and  Charles  W,  Russell  for  appt-llants. 
Mr,  Charles  Brownall  for  appellee. 


•Mr.  Justice   Brawn  delivered  the  T ISO 
opinion  of  tbe  court: 

As  tbe  claimant  took  no  api>ea1   from 
Judgment  or  the  court  t)eIow.  of  course  we 
not  called  upon  to  consider  tbe  numerotij^ 
rors  assigned  in  hia  brief  to  its  actioo  in  ref  nsiiis 
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f*  sake  certain  allownnoes  claimed  in  his  pe- 
♦i'ino.  The  Stephen  Motgnn  v.  Good,  94  U.  S. 
W  [24:  2661.  "We  are  concerned  only  with 
li*  appesi  of  the  government  from  the  allow- 
t£Kts  actually  made,  and  shall  limit  our  de- 
dmiM  to  the  errors  assigned  by  the  attorney 
general  in  his  brief. 

1.  Prior  lo  December  30,  1825,  a  portion  of 
tke  >bawDee  Indians  were  individually  and 
rtAfCiively  in  possession  of  a  tract  of  land 
about  twenty-five  miles  square  near  Cape  Gir- 
mkau  in  the  state  of  Missouri,  under  a  permit 
from  the  Spanish  government,  granted  to  them 
OG  January  4.  1793,  by  the  Baron  de  Caronde- 
kt  A  translated  copy  of  this  grant  consti- 
taiet  tbe  first  finding  of  the  court  below. 
Thfe  tract  of  land  was  acquired  by  the  United 
SiiteA  under  a  treaty  of  cession  with  the  French 
Republic  of  April'SO,  1803  (8  Btat.  at  L.  2C0) 
commonly  known  as  the  "Louisiana  purchase." 
Tbe  sixth  article  of  this  treaty  obligated  the 
United  States  to  carry  out  such  treaties  and 
trticles  as  might  have  been  agreed  upon  be- 
twten  Spain  and  the  Indian  tribes,  until  by 
Dotual  consent  of  the  United  States  and  said 
tnbes  other  suitable  articles  should  be  agreed 
Bpon. 

On  November  7,  1825,  a  treaty  was  made 
bj  tbe  United  States  with  these  Indians  (7 
Siat.  at  L.  264)  under  which  the  Indians  ceded 
to  tbe  United  States  the  lands  in  question,  in 
eonsideration  of  which  the  United  States 
tsjvtd  to  give  to  the  Shawnees  residing  within 
Jhe  Mate  of  Missouri,  **  for  themselves  and 
for  tboee  of  the  same  nation,  now  residing  in 
Ohk>,  who  may  hereafter  emigrate  to  the  west 
of  tbe  Mississippi,  a  tract  of  land  equal  to  fifty 
miles  square,  situated  west  of  the  Missouri, 
ind  within  the  purchase  lately  made  from  tbe 
1871  *Osages.*'  Tbe  Uniteil  States  further 
tgreed  to  make  certain  payments  in  money  to 
tbe  Shawnees  as  an  equiva'lent  for  the  loss  and 
iscoQvenience  which  the  tribe  would  sustain 
by  removal,  to  enable  them  to  obtain  snp- 
plieK,and  to  satisfy  certain  claims  made  againirt 
citizens  of  the  United  States  for  spoliations. 
It  appears  that  the  Shawnees  received  pay- 
BKBts  under  this  account,  but  the  second  find- 
iog  of  the  court  is  that  a  balance  remains  im- 
ptid  of  $1152.78.  As  this  is  a  finding  of  fact 
upon  tbe  evidence,  it -is  not  controverted  by 
tbe  government,  and  no  error  is  assigned  to  its 
albw^nce.  The  claim  of  the  appellees  that 
ioterest  should  have  been  allowed  upon  the 
residue  cannot  be  considered,  as  no  appeal  was 
taken  from  such  refusal. 

Tbe  only  question  connected  with  this 
branch  of  the  case  arises  from  a  counterclaim 
by  tbe  government,  under  the  fourth  article  of 
tbetreatv.by  which  tbe  eovrrnment  undertook 
to  fupport  and  keep  a  blacksmith  for  the  use 
of  the  Indians  on  the  land  thereby  nssigned  to 
tbfm.  for  the  term  of  five  years,  or  as  long  as 
ibe  President  may  deem  it  advisfthle;  and  it  is 
farther  stipulated,  that  the  United  States  shall 
foraisb  for  the  use  of  the  Shawnees,  the  tools 
■pcwsary  for  the  bla«^ksmith*s  shop  and  (800) 
three  hundred  pounds  of  iron  annually,  to  be 
fnratsbed  ai  the  expense  of  the  United  States." 
Tbe  court  finds  that  there  was  paid  the  Shaw- 
tew  for  blacksmiths  from  1825  to  1854  the  sum 
of  tl7,403.73.  As  there  is  no  andina:  how 
nudi  of  this  sum  was  expended  during  the 
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five  years,  or  the  extended  period  deemed  "ad- 
visable" by  the  President,  during  which  tbe 
governnieiit  was  bound  to  keep  up  the  black- 
smith's shop,  the  finding  is  too  iodennite  to  be 
made  the  subject  of  a  set-ofi'.  Indeed,  for  all 
that  appears,  the  President  may  have  deemed 
it  advisable  to  continue  the  shop  until  1854, 
His  discretion  was  absolute  as  to  the  time  the 
shop  should  be  continued  We  can  only  say 
that  as  the  shop  was  established  and  equipped 
under  the  treaty,  it  was  probably  continued 
under  the  discretion  vested  in  the  President 
by  the  treaty.  It  is  clear  that  tbe  amount  ex- 
pended is  not  available  as  a  set  off. 

2.  The  second  and  principal  assignment  of  er- 
ror arises  *from  an  allowance  of  the  sum  [188 
of  $260,999.24,  bn5«ed  upon  a  treaty  made  Au- 
gusts, 1881  (7  Stat,  at  L.  355)  with  a  branch  of 
the  Shawnees  residing  in  Ohio,  under  which 
they  ceded  to  the  United  States  their  lands  ia 
Ohio,  the  government  agreeing  to  give  in  ex- 
change crtain  lands  upon  the  western  side  of 
tbe  Mississippi. 

The  7th  article  of  the  treaty  provided  as  fol- 
lows: 

"The  United  States  will  expose  to  public  sale 
to  the  highest  bidder,  in  the  manner  of  selling 
the  public  lands,  the  tracts  of  land  herein  ceded 
by  the  said  Shawnees.  And  after  deducting 
from  the  proceeds  of  such  sale  the  sum  of 
seventy  cents  per  acre,  exclusive  of  the  cost  of 
surveying,  the  cost  of  the  gristmill,  sawmill, 
and  blacksmith  shop  and  the  aforesaid  sum  of 
thirteen  thousand  dollars,  to  be  advanced  in 
lieu  of  improvements;  it  is  agreed  that  any 
balance,  which  may  remain  of  the  avails  of  the 
lands,  after  sale  as  aforesaid,  shall  constitute  a 
fund  for  the  future  necessities  of  said  tribe, 
parties  to  this  compact,  on  which  the  United 
States  agree  to  pay  to  the  chiefs,  for  the  use 
and  general  benefit  of  their  people,  annually, 
five  per  centum  on  the  amount  of  said  balunce, 
91  an  annuity.  Said  fund  to  be  continued 
iurlug  the  pleasure  of  Congress,  unless  the 
zkhfQ  of  the  said  tribe,  or  band,  by  and  with 
/he  consent  of  their  people,  in  general  council 
assembled,  should  desire  that  the  fund  thus  to 
be  created,  should  be  dissolved  and  paid  over 
to  them ;  in  which  case  the  President  shall  cause 
the  same  to  be  so  paid,  if  in  his  discretion,  he 
shall  believe  the  happiness  and  prosperity  of 
said  tribe  would  be  promoted  thereby." 

The  court  found  (finding  G)  the  total  amount 
ceded  under  this  treaty  to  have  been  96,051.48 
acres,  less  certain  reservations  amounting  to 
1605.43  acres;  that  of  this  amount  there  was 
sold  at  public  sale  to  the  highest  bidder  between 
December  24  and  December  31,  1»H2,  9841.27 
acres  at  the  rate  of  $2.08|  per  acie,  or  a  total 
of  $20,543.65. 

The  remainder  of  the  land  so  celed  waa 
sold  at  private  sole  at  the  rate  of  $1.25  per  acre. 
Some  of  the  land  sold  at  this  rate  of  $1.25  per 
acre  had  improvements  upon  it;  but  most  of 
the  land  so  sold  was  unimproved.  The  lands 
were  *sold  with  reasonable  expedition;  [18^ 
tbe  last  sale  being  June  SO,  1840. 

In  respect  to  this,  the  government  is  alleged 
to  have  violated  its  trust  in  selling  the  lands 
at  private  sale,  the  covenant  of  the  treaty 
being  to  expose  the  land  to  public  sale,  to  the 
highest  bidder,  in  the  manner  of  selling  public 
lands.     In  this  connection  the  court  found 
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acts  of  1890  and  1893,  the  Sbawnees  were  au- 
thorized to  recover  and  collect  from  the  gov- 
erumeDt  any  other  moDeys  than  those  which 
they  claimed  in  their  tribal  relation  or  capacity. 
The  money  in  question  is  not  due  ihe  tril)e  as 
such,  but  to  certain  individual  orphans,  who 
claim  to  have  been  defrauded.  But  whether 
this  be  so  or  not,  there  is  notbini:^  in  the  record 
to  indicate  how  much  of  this  money  was  em- 
bezzled by  the  guardians  created  by  the  ludian 
Council,  and  how  much  by  the  Indian  super- 
intendent, so  that  there  is  iu  reality  no  basis 
for  a  decree  in"  their  favor.  In  this  particular 
we  think  there  was  error  in  the  decree  of  the 
court  below.  Whether  in  a  suit  by  the  indi- 
vidual orphans  they  would  be  held  bound  by 
the  receipt  of  the  money  by  the  guardians  ap- 
pointed by  the  council  of  their  tribe,  may  be 
a  different  (question. 

6.  Exception  is  also  taken  to  the  decree  of 
the  court  directing  a  payment  of  ten  per  cent 
of  the  amount  recovered  to  the  attorney  and 
counsel  of  the  Sbawnees  as  bis  compensation, 
to  be  deducted  from  the  total  amount  of  the 
decree  in  their  favor.  By  fhe  third  section  of 
the  Act  of  lb90  (26  Stat,  at  L.  636)  by  which 
this  suit  was  first  authorized,  it  was  enacted 
that  "the  said  Sbawnees,  Dela wares  and  freed- 
men  may  be  represented  by  attorneys  and 
counsel.  And  the  court  is  hereby  authorized 
to  decree  the  amount  of  compensation  of  such 
attorneys  and  counsel  fees,  not  to  exceed  ten 
per  centum  of  the  amount  recovered,  and  or- 
der the  same  to  bo  paid  to  the  attorneys  and 
counsel  of  the  said  Sbawnees,  Delawares  and 
freed  men."  It  is  true  that  this  provi^ion,  lit- 
erally interpreted,  refers  only  to  compensation 
in  suits  authorized  in  the  second  section  of  the 
Act,  to  be  brought  acainst  the  Cherokee  Na- 
tion and  the  United  States,  to  recover  from  the 
Cherokee  Nation  moneys  unlawfully  diverted 
by  it:  but  we  think  that  within  the  true  intent 
and  spirit  of  the  Act;  the  fourth  section,  which 
authorizes  the  suit  in  question  against  the 
United  States  to  recover  money  wrongfully  di- 
verted from  their  tribal  fund*  should  be  read 
in  the  same  cbnnection.  This  view  is  empha- 
sized by  the  fact  that  by  the  final  clause  of  sec- 
tion 4,  "the  right  of  appeal.  Jurisdiction  of  the 
court,  process,  procedure,  and  proceedings  in 
196]*the  suit  here  provided  for,  shall  be  as 
provided  for  in  sections  one,  two,  and  three  of 
this  Act."  It  was  evidently  intended  by  this 
provsion  that  section  8  should  be  read  into 
and  made  a  part  of  section  4,  so  far  as  the 
same  could  be  made  applicable.  There  was 
no  error  in  authorizing  a  compensation  to  coun- 
sel of  ten  per  centum  on  the  amount  recovered, 
and  the  action  of  the  court  in  that  particular 
was  correct. 

The  judgment  of  the  court  below  must, 
therefore,  be  reversed  and  the  case  remanded 
with  directions  to  recompute  the  amount  due 
to  the  Indians  and  their  counsel  in  conformity 
with  this  opinion,  and  enter  a  decree  accord- 
ingly. 
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THE  CHEROKEE  NATION  uad  ibe 
United  States,  AppU., 

V, 

CHARLES  .TOURNEYCAKE.  Principal 
Chief  of  the  Delaware  Indians,  Apptll^. 

(See  8.  C  Reporter's  od.  19&-213.) 

Delawarei,  when  became  citizent  of  Cherokee 

Sation. 

Under 'the  treaty  between  the  United  States  and 
the  Cherokee  Natioo.  of  July  19,  1«66,  and  the 
agreement  between  the  Cberokees  and  Delaware^ 
of  April  8, 1867,  Delawares  who  removed  to  the 
territory  of  the  Cberokees  and  paid  for  tbe  land* 
set^apart  for  them  and  contributed  thcu-phare  of 
the  national  fund,  and  were  regietered.  became 
members  of  the  Cherokee  Nation  and  equal  witb 
the  Cberokees  in  all  rights  springring  out  of  cit- 
izenship io  the  Cherokee  Nation  and  were  enti- 
tled to  equal  rigbts  with  the  native  Cberokees  io 
the  lands  of  the  Cherokee  Nation  and  tbeir  pro- 
ceeds. 

[No.  619.] 
Argued  and  Submitted  Oct.  18,  189J^    Deddfd 

Nov.  10,  1S94, 

APPEAL  from  a  decree  of  the  Coart  of 
Claims,  adjud/nn^r  tl:at  the  Delawares 
who  were  incorporated  iuio  ihe  Cherokee  Na- 
tion, were  entitled  to  equal  rights  in  the  lands 
ceded  to  the  Cherokee  Nation,  and  their  pro- 
ceeds. Affirmed. 
See  same  case  helow,  23  Ct.  CL  881. 

Statement  by  Mr,  Justice  Brewer: 
On  July  19.  1866.  the  United  States  and  the 
Cherokee  Nation  entered  into  a  treaty  (14  Si«i. 
at  L.  799)  the  fifteenth  aiticle  of  which  i>  as 
follows: 

'*The  United  States  may  settle  any  civilized 
Indians,  friendly  with  the  Cberokees  and  adja- 
cent tribes,  within  the  Cherokee  country, on  un- 
occupied lands  east  of  lheaiuety-si.xih  itecree^ 
on  such  iBrms  as  may*  be  agreed  upon  by [  107 
any  such  tribe  and  theCherokees,  subject  to  ibe 
approval  of  the  President  of  the  Unitici  Stales, 
which. shall  be  consistent  with  the  followini^ 
provisions,  viz:  Should  any  such  tribe  or 
band  of  Indians  settling  in  said  country  atian* 
don  their  tribal  organization,  there  being  first 
paid  into  the  Cherokee  national  fund  a  sum  of 
money  which  shall  sustain  the  same  proportioo 
to  the  then  existing  national  fund  that  the  nunn- 
ber  of  Indians  sustain  to  the  whole  Dnail>er  of 
Cberokees  then  residing  in  the  C  hcrokee 
country,  they  shall  be  incorporated  into  and 
and  ever  after  remain  a  part  of  the  Cherokee 
nation,  on  equal  terms  in  every  respect  witb 
native  citizens.  And  should  anv  such  tribe, 
thus  settling  in  said  country,  decide  to  pre  serv» 
their  tribal  organizations,  and  to  maintain  their 
tribal  laws,  customs,  and  usages,  not  inronsist* 
tent  with  the  constitution  and  laws  of  the  Cber^ 
okee  nation,  they  shall  have  a  district  or 
country  set  off  for  their  use  hj  metes  and 
bounds  equal  to    160  acres,  if  they  should 


NOTB.— ^«  to  ennFtntctton  and  opera*ionof  t\ 
tifit.  see  note  to  United  States  v.  The  Ami^tad,  IQt 
828. 

As  to  Indiana  and  Indian  fribet.  th€H'$taht»  mmtM 
riohtsi  jurisdiction  and  control  ovur  (hem,  tee  Dof« 
to  Worcester  v.  Qeoriria,  8:  481. 

115  r.  s^ 


IflM 


Cherokee  Nation  t.  Joorneycaeb. 


•107-20(> 


Mde,  for  each  maD,  woman  aod  cbild  of  said 
tnbe,  and  shall  pay  for  the  same  into  the  na- 
lioatl  fund  such  price  as  may  be  agreed  on  by 
Uee  lod  the  Cherokee  JNation,  subject  to  the 
ipproTal  of  the  President  of  the  United  States, 
tfid  in  cases  of  disa^eement  the  price  to  be 
iud  b?  the  President. 

"And  the  said  tribe  thus  settled  shall  also 
piT  into  the  Dational  fund  a  sum  of  mooey,  to 
vi^tfreed  on  by  the  respective  parties,  not 
prttfrio  proportion  to  the  whole  existinp:  na 
ticul  fund  and  the  probable  proceeds  of  the 
lifids  herein  ceded  or  authorized  to  be  ceded  or 
Kiid  than  their  numbers  bear  to  the  whole  num- 
»■  of  Cherokeea  then  residini^  iu  said  country, 
nl  thence  afterwards  they  shall  enjoy  all  the 
rrtis of  native  Chcrokees.  But  no  Indians, 
wbobave  no  tribal  organizations,  or  who  shall 
de^^naine  to  abandon  their  tribal  orj^anizutions, 
ti3S\  be  pcnnitt«d  to  settle  east  of  the  ninety- 
Kitb  decree  of  longitude  without  the  consent 
c*  ibe  Cherokee  National  Council,  or  of  a  del- 
entioo  duly  appointed  by  it,  being  first  ob- 
*ai^.  And  no  Indians  who  have  and  deter- 
■ice  to  pn^f^rre  their  tribal  organizations  shall 
bf  permitted  to  settle,  as  herein  provided,  east 
of  the  ninety-sixth  de:?ree  of  longitude  without 
ETfa  consent  being  first  obtained,  unless  the 
\9S]  Prt*sident  of  the  United  ♦States,  after  a 
tdl  hearing  of  the  objections  offered  by  said 
foondl  or  delegation  to  such  settlement,  shall 
Ct^trmine  that  the  objections  are  insufficient, in 
vhich  case  he  may  authorize  the  settlement  of 
ladi  tribe  east  of  the  ninety-sixth  degree  of 
ipfigiiodc." 

Prior  to  that  time,  and  in  18S9,  the  Cberokee 
Na'ion  bad  adopted  a  constitution,  section  2  of 
article  L  and  section  5  of  article  IU.  being  in 
tbcse  words: 

"Sec.  2.  The  lands  of  the  Cherokee  Nation 
ibiU  remain  common  property;  but  the  im- 
profements  made  thereon,  and  in  the  posses- 
Boa  of  the  citizens  of  the  Nation  are  the  ciclu- 
BTe  sod  indefeasible  propery  of  the  citizens 
inpectivoij  who  made  or  tnay  rightfully  be  in 
possessioB  ^f  them:  Provided,  That  the  dti- 
tn»  of  the  Nation  posse^^sing  exclusive  and 
iadefeaeible  right  to  their  improvements,  as 
eiprc^ed  in  this  article,  shall  possess  no  right 
cr  power  to  dispose  of  their  improvements  in 
•armannner  whatever,  to  the  United  States. 
indiTkiaal  states,  or  to  individual  citizens 
taereof:  and  that,  whenever  any  citizen  shall 
rniiove  with  his  effects  out  of  the  limits  of  this 
Sttwo,  and  become  a  citizen  of  any  other 
^omnment,  all  his  rights  and  privileges  as  a 
dtiien  of  this  Nation  shall  cease:  Provided, 
teurOtdeai,  That  the  National  Council  shall 
ltt?e  power  to  readmit,  by  law,  to  all  the  rights 
^  citizenship,  any  such  person  or  persons  who 
naj  at  any  time,  desire  to  return  to  the  Na- 
tkNk,  on  memorializing  the  National  Council 
fcf  mch  readmission. 

"8k.  5.  No  person  shall  be  eligible  to  a  seat 
in  the  National  Council  but  a  free  Cherokee 
iBtle  citizen,  who  shall  have  attained  the  age 
of  twenty- five  years. 

'"The  descendants  of  Cherokee  men  by  all 
five  women,  except  the  African  race,  whose 
ptrmts  may  have  been  living  together  as  man 
ud  wife,  according  to  the  customs  and  laws 
of  this  Nation,  shall  be  entitled  to  all  the  rights 
*Bd  pdTileges  of  this  nation  as  well  as  the  pos- 
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terity  of  Cherokee  women  by  all  free  men. 
No  person  who  is  of  negro  or  mulatto  parent* 
age,  either  by  the  father's  or  the  mother's 
side  shall  be  eligible  to  bold  any  ofiSce  of 
profit,  honor,  or  trust  under  this  government."^ 
Constitution  and  Laws  of  Cherokee  Nation 
(ed.  1892)  pp.  11, 12.  14. 

♦Immediately  following  the  treaty  the  [190 
Cherokee  Nation  amended  these  sections,  first 
adopting  the  foUowinc:  preamble: 

"Whereas,  by  the  treaty  executed  at  Wash- 
ington on  the  191  h  day  of'  July,  A.  D.  lbG6. 
between  the  United  States  ana  the  Cherokee 
Nation,  through  its  delegation,  ratified  by  the 
Senate  and  otbcially  promulgated  by  thoFres- 
idcnt  of  the  United  States,  Ausrust  11,  1866, 
certain  things  were  agreed  to  between  the  par- 
tics  to  8ai<l  treaty,  involving  chnures  in  the 
Constitution  of  the  Cherokee  Nation,  wnich 
changes  cannot  be  accomplished  by  the  usual 
mode;  and, 

•'Whereas  it  is  the  desire  of  the  pcopb  and 
government  of  the  Cherokee  Nation  to  carry 
out  in  good  faith  all  of  its  obligations;  to  the 
end  that  law  and  order  may  be  preserved,  and 
the  institutions  of  their  governinem  be  main- 
tained." 

The  sections,  as  amended,  read  as  follows: 

"Sec.  2.  The  lands  of  the  Cherokee  Nation 
shall  remain  common  property  until  the  Na- 
tional Council  shall  request  the  survey  and  al- 
lotment of  the  same,  in  accordance  with  the 
provisions  of  article  20th  of  the  treaty  of  19th 
July,  1866,  between  the  United  States  and  the 
Cherokee  Nation." 

•*Sec.  6.  No  person  shall  be  eligible  to  a 
seat  in  the  National  Council  but  a  male  citizen 
of  the  Cherokee  Nation,  who  shall  have  at- 
tained the  age  of  twenty-five  years,  and  who 
shall  have  been  a  bona  nde  resident  of  the  dis- 
trict in  which  he  may  be  elected  at  least  six 
months  immediately  preceding  such  election. 
All  native  born  Cberokpcs,  all  Indians,  and 
whites  legally  members  of  the  Nation  by  adop- 
tion, and  all  frecdmen  who  have  been  liber- 
ated by  voluntary  act  of  their  former  owners 
or  by  law,  as  well  as  f  rpe  colored  persons  who- 
were  in  the  country  at  the  commencement  of 
the  rebellion,  and  are  now  residents  therein, 
or  who  may  return  within  six  months  from 
the  19ih  day  of  July,  1866.  and  their  descend- 
ants, who  reside  within  the  limits  of  the  Cher- 
okee Nation,  shall  be  taken  and  deemed  to  be 
citizens  of  the  Cherokee  Nation."  Constitu- 
tion and  Laws  of  Cherokee  Nation  (ed.  1892), 
pp.  81-33. 

In  pursuance  of  this  treaty,  and  under  this 
amended  constitution,  the  Cherokees  and  Dela- 
warcscame  together  and  *eutered  into  [5iOO 
an  aerreement  of  date  April  8, 1>*67,  which,  after 
refei  ring  to  certain  treaties,  among  them  this  of 
July  19. 1868,  and  reciting  that  a  **full  and  free 
conference  has  been  had  between  the  repre- 
sentatives of  the  Cherokees  and  the  Dclawarcs, 
in  view  of  the  treaties  herein  referred,  looking 
to  a  location  of  the  Delawares  upon  the  Chero- 
kee lands,  and  their  consolidation  with  said 
Cherokee  Nation."  stipulates  as  follows: 

"  Now,  therefore,  it  is  agreed  between  the 
parties  hereto,  subject  to  the  approval  of  the 
President  of  the  United  States,  as  follows: 

*'  The  Cherokees,  parties  of  the  first  part,, 
for  and  in  consideration  of  certain  payments,. 
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acts  of  1800  and  1892,  the  Shawoees  were  au- 
thorized to  recover  and  collect  from  the  gov- 
erumeot  any  other  moneys  than  those  wliich 
they  claimed  in  their  tribal  relation  or  capacity. 
The  money  in  question  is  not  duo  the  tribe  as 
such,  but  to  certain  individual  orphans,  who 
claim  to  have  been  defrauded.  But  whether 
this  be  so  or  not,  there  is  noibini:^  in  the  record 
10  indicate  how  much  of  this  money  was  em- 
bezzled by  the  guardians  created  by  the  ludian 
Council,  and  how  much  by  the  Indian  super- 
intendent, so  that  there  is  in  reality  no  basis 
for  a  decree  in'  their  favor.  In  this  particular 
we  think  there  was  error  in  the  decree  of  the 
court  below.  Whether  in  a  suit  by  the  indi- 
vidual orphans  they  would  be  held  bound  by 
the  receipt  of  the  money  by  the  guardians  ap- 
pointed by  the  council  of  their  tribe,  may  be 
a  different  (question. 

6.  Exception  is  also  taken  to  the  decree  of 
the  court  directing  a  payment  of  ten  per  cent 
of  the  amount  recovered  to  the  attorney  and 
counsel  of  the  Shawnees  as  his  compensation, 
to  be  deducted  from  the  total  amount  of  the 
decree  in  their  favor.  By  fhe  third  section  of 
the  Act  of  lb90  (26  Stat,  at  L.  636)  by  which 
this  suit  was  first  authorized,  it  was  enacted 
that  "the  said  Shawnees,  Delawares  and  freed- 
men  may  be  represented  by  attorneys  and 
counsel.  And  the  court  is  hereby  autnorized 
to  decree  the  amount  of  compensation  of  such 
attorneys  and  counsel  fees,  not  to  exceed  ten 
per  centum  of  the  amount  recovered,  and  or- 
der the  same  to  be  paid  to  the  attorneys  and 
counsel  of  the  said  Shawnees,  Delawares  and 
freedmen."  It  is  true  that  this  provision,  lit- 
erally interpreted,  refers  only  to  compensation 
in  suits  authorized  in  the  second  section  of  the 
Act,  to  be  brought  asrainst  the  Cherokee  Na- 
tion and  the  United  States,  to  recover  from  the 
Cherokee  Nation  moneys  unlawfully  diverted 
by  it;  but  we  think  that  within  the  true  intent 
and  spirit  of  the  Act;  the  fourth  section,  which 
authorizes  the  suit  in  question  against  the 
United  States  to  recover  money  wrongfully  di- 
verted from  their  tribal  fund*  should  be  read 
in  the  same  cbnnection.  This  view  is  empha- 
sized by  the  fact  that  by  the  final  clause  of  sec- 
tion 4,  "the  right  of  appeal.  Jurisdiction  of  the 
rourt,  process,  procedure,  and  proceedings  in 
1961  *the  suit  here  provided  for,  shall  be  as 
proviaed  for  in  sections  one,  two,  and  three  of 
this  Act."  It  was  evidently  intended  by  this 
provsion  that  section  8  should  be  read  into 
and  made  a  part  of  section  4,  so  far  as  the 
same  could  be  made  applicable.  There  was 
no  error  in  authorizing  a  compensation  to  coun- 
sel of  ten  per  centum  on  tbe  amount  recovered, 
and  tbe  action  of  the  court  in  that  particular 
was  correct. 

The  judgment  of  the  court  below  must, 
therefore,  be  reversed  and  the  case  remanded 
with  directions  to  recompute  the  amount  due 
to  the  Indians  and  their  counsel  in  conformity 
with  this  opinion,  and  enter  a  decree  accord- 
ingly. 
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(See  8.  C.  Reporter's  od.  193-21S.> 

Delawares,  when  became  citizens  of  Cherokee 

Nation.     . 

Under 'the  treaty  between  tbe  United  States  and 
the  Cherokee  Nation,  of  July  19,  lt!66,  and  tbe 
ag'reement  between  tbe  Cherokees  and  Delaware* 
of  April  8, 1867,  Delawares  who  removed  to  the 
territory  of  the  Cberokces  and  paid  for  the  land» 
set^apart  for  them  and  contributed  their  phare  of 
the  national  fund,  and  were  refftetered.  became 
members  of  tbe  Cherokee  Nation  and  equal  witb 
the  Cherokees  in  all  rights  sprin^inff  out  of  cit- 
izenship in  the  Cherokee  Nation  and  were  enti* 
tied  to  equal  rights  with  tbe  native  Cbcrokeee  io 
the  lands  of  the  Cherokee  Nation  and  their  pro- 
ceeds. 

[No.  619.] 
Argued  and  Submitted  Oct.  18,  289i.    Decided 

Nov.  19.  1S9J^ 

APPEAL  from  a  decree  of  the  Court  of 
Claims,  adjiid^nc:  tliat  the  Delawares 
who  were  iocorporaied  iuio  the  Cherokee  Na- 
tion, were  entitled  to  eminl  rights  in  tbe  lands 
ceded  to  the  Cherokee  Nation,  and  their  pro- 
ceeds. Affirmed.' 
See  same  case  below,  23  Ct.  CI.  281. 

Statement  by  Mr.  Justice  Brewer: 
On  July  19.  1866,  the  United  States  and  the 
Cherokee  Nation  entered  into  a  treaty  (14  Stat, 
at  L.  799)  the  fifteenth  article  of  which  is  as 
follows: 

"The  United  States  may  settle  any  civilized 
Indians,  friendly  with  the  Cherokees  and  adja- 
cent tribes,  within  the  Cherokee  country,on  un- 
occupied lands  east  of  theaiuely-sixih  depree^ 
on  such  l£rms  as  may*  be  agreed  upon  by  [  197 
any  such  tribe  and  tbe  Cherokees,  subject  to  ihe 
approval  of  the  President  of  the  United  States,, 
which. shall  be  consistent  with  the  following- 
provisions,  viz:  Should  any  such  tribe  or 
band  of  Indians  settling  in  said  country  aban- 
don their  tribal  organization,  there  being  first 
paid  into  the  Cherokee  national  fund  a  sum  of 
money  which  shall  sustain  the  same  proportion 
to  the  then  existing  national  fund  that  tbe  num- 
ber of  Indians  sustain  to  the  whole  number  of 
Cherokees  then  residing  in  the  Cherokee 
country,  they  shall  be  incorporated  into  and 
and  ever  after  remain  a  part  of  the  Cherokee 
nation,  on  equal  terms  in  every  respect  with 
native  citizens.  And  should  anv  such  tribe» 
thus  settling  in  said  coimtry,  decide  to  preserve 
their  tribal  organizations,  and  to  maintain  their 
tribal  laws,  customs,  andusages,  not  inronsist- 
tent  with  the  constitution  and  laws  of  tbe  Cher^ 
okee  nation,  they  shall  have  a  district  of 
country  set  off  for  their  use  by  metes  and 
bounds  equal  to   160  acres,  if  they  should  so 

NOTB.— ^»  to  conrtrwctton  and  operation  of  trea'- 
ties,  see  note  to  United  States  v.  The  Amlstad,  lOr 
826. 

As  to  Indiana  and  Indian  frfibca.  their  status  andl 
righisi  juiisdiction  and  control  omt  Ciiem,  see  note 
to  Worcester  v.  Qeoriria,  8:  481. 
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Bf  tttiele  17  of  the  treaty  the  strip  lauds 
«id  fte  Beatnl  lands  were  ceded  to  the  United 
Attica,  to  be  sold  for  the  benefit  of  the  Cher- 
<)kMNatioD.  The  sum  expected  to  be  realized 
from  the  asle  of  the  neutral  lands  was,  by  the 
afreetneot  between  the  Cherokees  and  the 
Ddtvaree,  considered  as  already  received  and 
M  part  of  the  Cherokee  national  fund.  The 
pcooeeds  of  the  sale  of  the  strip  lands  were 
««teeqoeotlj  appropriated  to  the  uses  of  the 
Cberokee  Nation  as  a  nation,  and  not  for  the 
benefit  of  the  native  Cherokees  alone,  leaving 
as  ftOl  the  property  of  the  Cherokee  Nation 
the  two  bodies  of  land  in  the  Indian  territory. 
^ajmetimcs  known  as  the  "Home  Reservation" 
find  the  '^Cherokee  Outlet").  Certain  sums  of 
Dooey  were  received  bv  the  Cherokee  Nation 
for  the  rental  of  the  Cherokee  outlet  These 
soms  the  Cberokee  Council  determined  be- 
loDged  wholly  to  the  native*  Cherokees,  to  the 
eielusion  of  the  Delawares.  This  brought 
about  a  controversy  between  the  native  Cher- 
i^ees  and  the  Delawares,  involving  not  merely 
ibe  right  to  share  in  these  proceeds,  but  also 
the  interest  of  the  Delawares  in  the  reservation 
aid  the  outlet.  On  October  1, 1890  (26  Stat. 
St  L.  G36)  an  Act  of  Congress  was  passed  pro- 
viding for  a  reference  to  the  Court  of  Claims  of 
ibat  controversy.  Thereupon,  on  October  29. 
19B0,  this  suit  was  brought,  the  United  States 
being  made  a  party  defendant,  not  as  having 
any  adverse  interest,  but  as  trustee,  holding  the 
faiitljc  of  the  Indiana  The  opinion  of  that  court 
WM  filed  April  24, 1893  (28  Ct.  CI.  281)  the  con- 
204]  elusion  being  that  the  *Dela wares  were 
locorporated  into  the  Cberokee  Nation,  and,  as 
members  and  citizens  thereof,  were  entitled  to 
^oal  rights  in  these  lands  and  their  proceeds. 
On  May  22.  1893,  a  decree  was  entered  in  ac- 
roidance  with  these  views,  from  which  decree 
ibe  Cberokee  Nation  and  the  United  States 
have  appealed  to  this  court. 

Meurt.  Ch&rlea  JL.  Maxwell  and 
Qcorg^e  S.  Chase  for  the  Cherokee  Nation. 

Mr.  J.  E.  Dodg^t  Assistant  Atty.  Oen,, 
lor  the  United  States. 

Masrs.  J.  H.  McGowan  and  Thos*  C. 
Tleteher  for  appellee. 

Jfr.  Jvitice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  hinges  on  the  status  of  the  indi- 
Tidoai  Delawares  as  members  and  citizens  of 
the  Cherokee  Nation,  and  the  rights  secured  to 
them  by  the  agnemcnt  of  April  8.  1867.  In 
order  to  a  correct  understand iog  of  this  agree* 
nifot  it  is  necessary  to  refer  to  the  provisions 
of  article  1 5  of  the  treaty  of  1866.  That  art  icle 
<notemp1ated  .the  settlement  of  other  Indians 
within  the  limits  of  the  Cherokee  country  east 
of  the  ninety-sixth  degree  of  longitude,  and 
proTided  for  such  settlement  in  two  ways: 
one  in  which  the  Indians  settled  should  abandon 
their  tribal  organization,  in  which  case,  as  ex- 
pressed, they  were  to  **be  incorporated  into 
and  ever  afterward  remain  a  part  of  the  Cher- 
okee Nation  on  equal  terms  in  every  respect 
with  native  citizens."  The  other  was  where 
Che  removal  of  the  trilie  to  the  Cberokee  coun- 
try aboakl  Involve  no  abandonment  of  the 
tribal  organization,  in  which  case  a  distinct 


territory  was  to  be  set  off,  by  metes  and  bounds, 
to  the  tribe  removed.  The  one  contemplated 
an  absorbtion  of  individual  Indians  into  the 
Cberokee  Nation;  the  other  a  mere  location  of 
a  tribe  within  the  limits  of  the  Cherokee  reser- 
vation. If  the  removed  Indians  were  to  be 
absorbed  into  the  ^Cherokee  Nation,  [205 
they  were  to  be  absorbed  on  equal  terms  in 
every  respect  with  native  citizens. 

In  this  connection  reference  may  be  had  to 
article  16  of  the  treaty,  which  authorized  the 
government  to  settle  friendly  Indians  in  any 
part  of  the  Cherokee  country  west  of  the 
ninety-sixth  decree  of  longitude.  This  article 
differs  from  article  15  in  that  it  contemplated 
a  location  of  any  friendly  tribe  as  a  tribe,  au- 
thorized the  government  to  place  it  anywhere 
within  the  reservation  west  of  the  ninety-sixth 
degree  of  longitude,  on  a  tract  in  compact 
form,  and  provided  for  a  conveyance  of  such 
tract  in  fee  simple  to  the  located  tribe.  It'tbus 
provided  for  taking  a  body  of  land  out  of  this 
part  of  the  Cherokee  reservation  and  removing 
it  wholly  from  the  jurisdiction  of  the  Cherokee 
Nation,  making  a  new  reservation  for  the  oc- 
cupancy of  the  tribe  to  whom  it  was  conveyed ; 
while  in  the  case  of  Indians  removed  under  the 
provisions  of  article  15,  even  though  the  tribal 
organization  was  preserved,  the. general  juris- 
diction of  the  Cherokee  Nation  over  the  terri- 
tory occupied  by  the  removed  tribe  was  not 
disturbed. 

Turning  now  to  the  agreement  itself,  its 
purpose,  as  expressed  in  its  preliminary  laL 
guage,  was  "a  location  of  the  Delawares  upon 
the  Cherokee  lands  and  their  consolidaiion 
with  the  said  Cherokee  nation."  There  is  no 
provision  for  the  setting  apart  of  a  distinct 
body  of  land  in  any  portion  of  the  reservation 
for  the  Delaware  tribe,  but  the  agreement  is  to 
sell  to  them  for  their  occupancy  a  quantity  of 
land  equal  in  the  aggregate  to  160  acres  for 
each  individual  Delaware,  who  may  "elect  to 
remove  to  the  Indian  country,"  and  "the  selec- 
tion of  the  amounts  to  be  purchased  by  the 
Delawares  mny  be  made  by  said  Delawares  in 
any  part  of  the  said  Cherokee  Nation  east  of 
said  line  of  96  degrees,  not  already  selected 
and  in  possession  of  other  parties."  This  con- 
templates personal  selection  of  separate  tracts 
by  individual  Delawares.  Further,  there  is  a 
guarantee  "to  each  Delaware  incorporated  by 
these  articles  into  the  Cberokee  Nation  of  the 
lands  thus  by  him  purchased,  and  that  his 
ownership  and  occupancy  shall  not  be  inter- 
fered with  in  any  manner  without  his  consent 
— not  the  consent  of  the  Delaware  tribe— and 
also  that  it  shall  be  ^subject  to  the  "same[206 
condition^  and  restrictions  as  are  by  the  laws  of 
the  Cberokee  Nation  imposed  upon  native 
citizens  thereof."  But  we  are  not  limited  to 
the  plain  inferences  to  be  drawn  from  these 
expressions.  The  positive  provision  at  the 
crose  of  the  agreement  is  as  follows: 

"  On  the  fulfillment  by  the  Delawares  of  the 
foregoing  stipulations,  all  the  members  of  the 
tribe,  registered  as  above  provided,  shall  be- 
come members  of  the  Cherokee  IKation,  with 
the  same  rights  and  immunities,  and  the  same 
participations  (and  no  other)  in  the  national 
funds  as  native  Cherokees,  save  as  hereinbe 
fore  provided. 

"  And  the  children  hereafter  born  of  such 
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Delawarcs  so  incorporated  into  the  Cherokee 
Nation,  shall  in  all  respects  be  regarded  as  na- 
tive Cberokees." 

If  nothing  were  presented  other  than  the 
language  or  the  agreement,  the  conclusion 
would  seem  irresistible  that  the  registered  Dela- 
wares,  that  is,  those  of  the  tribe  who  chose  to 
remove  from  Kansas  to  the  Indian  territory, 
were  not  only  to  become  members  of  the 
Cherokee  Nation,  but  also  to  stand  equal  with 
the  native  Cherokees  in  all  the  rights  springing 
out  of  citizenship  in  the  Cherokee  Nation. 
Whatever  rights  the  Cherokees  had,  the  regis- 
tered Delawares  were  to  have,  and  it  was  an 
equality  not  limited  to  the  living  Delawarcs; 
but  to  guard  against  any  misconception  there 
was  the  express  declaration  that  the  children 
of  the  registered  Delawares  should  in  all  re- 
spects be  regarded  as  native  born  Cherokees. 
This  last  clause  was  not  inserted  with  the  view 
of  giving  additional  rights  to  such  childien, 
but  to  prevent  any  question  as  to  their  inherit- 
ance of  all  the  rights  which  their  fathers  re- 
ceived under  the  agreement. 

That  the  thirteen  million  of  acres,  whether 
appropriately  styled  its  ''common  property" 
or  its  * 'public  domain,"  belonged  to  the  Chero- 
kee Nation  as  a  nation,  is  beyond  dispute. 
By  the  treaty  of  May  6,  1828  (7  Slat,  at  L. 
811)  it  was  provided  In  article  2  that  'Ube 
United  States  agree  to  possess  the  Cherokees. 
and  to  guarantee  it  to  them  forever,  and  that 
guarantee  is  hereby  solemnly  pledged,  of  seven 
million  acres  of  land,  to  be  bounded  as  follows: 
207]  ...  In  addition  to  the  ♦seven  million 
of  acres  thus  provided  for,  and  boiinded,  the 
United  States  further  guarantee  to  the  Chero- 
kee Nation  a  perpetual  outlet,  west,  and  a  free 
and  unmolested  use  of  all  the  country  lying 
west  of  the  western  boundary  of  the  above  de- 
scribed limits,  and  as  far  west  as  the  sover- 
ei^ty  of  the  United  States,  and  their  right  of 
soil  extend." 

By  subsequent  treaties,  of  Febroiiy  14, 
1838  (7  Stat,  at  Ii.  414)  and  Deoe&ber  29. 
1885  (7  Stat,  at  L.  478J  certain  chanees  were 
made  in  the  boundaries  of  the  reservation  and 
the  outlet,  and  by  article  3  of  the  latter  treaty 
it  was  provided  that  "the  United  States  also 
agree  that  the  lands  above  ceded  by  the  treaty 
of  February  14,  1888,  including  the  outlet, 
and  those  ceded  by  this  treaty  shall  all  be  in- 
cluded in  one  patent  executed  to  the  Cherokee 
Nation  of  Indians  b^  the  President  of  the 
Uniled  States  according  to  the  provisions  of 
the  Act  of  May  28,  1830." 

Under  these  treaties,  and  in  December,  1838, 
a  patent  was  issued  to  the  Cherokees  for  these 
lands.  By  that  patent,  whatever  of  title  was 
conveyed  was  conveyed  to  the  Cherokees  as  a 
nation.and  no  title  was  vested  in  severalty  in  the 
Cherokees  or  any'of  them.  The  constitution 
of  the  Cherokee  Nation,  as  originally  adopteg^ 
in  1889  and  as  amended  in  1886.  declares  in  ar- 
ticle 1,  section  2.  that  "the  lande  of  the  Chero- 
kee Nation  shall  remain  common  property," 
and  while  the  amendment  contemplates  a  time 
at  which  these  lands  shall  cease  to  be  common 
property,  it  is  only  when,  bv  article  20  of  the 
treaty  of  1863,  the  National  Council  shall  re- 
quest that  they  be  surveyed  and  allotted  in  sev- 
eralty to  the  Cherokees.  Not  only  does  the 
Cherokee  constitution  thus  provide  that  the 
lt4 


lands  shall  be  common  property,  but  also  the 
legislation  of  the  Cherokee  Nation  from  18dl> 
on  to  the  present  time  abounds  with  acts  speak- 
ing of  these  lands  as  "public  domain"  or  "com- 
mon property"  of  the  Cherokee  Nation.  Quite 
a  number  of  these  acts  are  coliecied  in  the 
opinion  of  the  Court  of  Claims  in  this  case. 

*Now,  if  these  lands  be  the  public  do  [220S- 
main,  the  common  property  of  the  Cherokee 
Nation,  all  who  are  recognized  as*roem  [1209 
hers  and  citizens  of  that  Nation  are  alike  in- 
terested and  alike  entitled  to  share  in  the  prof- 
its and  proceeds  thereof.   *Gi ven .  thcr<»-  f  2 1 O 
fore,  the  two  propositions  that  the  Innd^  are  tbe 
common  property  of  the  Cherokee  Naiiofj,  and 
that  the  *registered  Delawares  have  be-  [211 
come  incorporated  into  the  Cherokee  Natioik 
and  are  members  and  citizens  thereof,  it  fol- 
lows necessarily  tha^  they  are  equally  with  the* 
native  Cherokees  the  owners  of  and  entitled  iiy 
share  in  the  profits  and  proceeds  of  these  lands. 

As  against  this  conclusion  the  arcument  of 
the  counsel  for  the  Cherokees  runs  along  thc^e- 
lines:    First,  that  the  terms  "rights  and  im- 
mtinities"  refer  only  to  political  rights  and 
immunities,  and  do  not  include  property  riiibts ; 
second,  that  as  it  is  specificfllly  provided  that 
the  registered  Delawares  shall  have  equal  par- 
ticipation in  the  national  funds,  *while  [21^ 
no  mention  is  made  of  these  lands  wbicn  cou- 
siitutethe  bulk  of  the  Cherokee  property,  it  is- 
to  be  taken  that  no  interest  therein  was  intend- 
ed to  be  transferred:  third,  that  this  is  stron;;ih- 
ened  by  the  fact  that  there  wasastipnhtion  for 
the  purchase  of  certain  lands  at  one  dollar  per 
acre;  and,  fourth,  that  the  contribution  of  the- 
Delawares  to   the  national   property    was  so 
small,  and  the  value  of  these  lands  so  great, 
that  it  could  not  have  been  in  the  contempla- 
tion of  the  parties  that  the  Delawarcs  were  to 
receive  any  mterest  in  them. 

Commenting  generally  upon  this  line  of~ 
argument,  it  is  rather  an  endeavor  to  induce 
the  court  to  reconstruct  the  contract  and  frame 
one  more  in  accord  with  what,  from  the  pres- 
ent standpoint,  would  seem  to  have  been  equit- 
able, than  to  interpret  the  contract  which  the 
parties  made,  in  accordance  with  the  plain  im- 
port of  the  language  which  they  used. 

It  is  true  that  "rights  and  immunities"  are  of- 
ten used  asdescriptive  of  only  political  rights  and  • 
immunities,and  do  not  necessarily  include  prop- 
erty riehts.  so  that  if  these  were  the  only  words 
by  which  the  intent  of  the  contracting  pinics 
was  to  be  determined,  there  would  be  room  for 
the  argument  that  only  political  rights  aud  im- 
munities were  intended  to  be  granted.  But  it 
must  be  borne  in  mind  that  the  rights  and  in- 
terest which  the  native  Cherokees  bad  in  the 
reservation  and  outlet  sprangsolely  from  citizeo- 
ship  in  the  Cherokee  Nation,  and  that  the  ^rant 
of  equal  rights  as  members  of  the  Cherokee  Na- 
tion naturally  carried  with  It  the  grant  of  all 
rights  springing  from  citizenship.  So  far  ae- 
the  provision  in  the  aereement  for  the  purchase 
of  homes  is  concerned,  it  will  be  perceived  that 
no  absolute  title  to  these  homes  was  granted. 
We  may  take  notice  of  the  fact  that  the  Cher- 
okees in  their  long  occupation  of  this  reservm- 
tion  had  generally  secured  homes  for  them- 
selves: that  the  laws  of  the  Cherokee  Natioo^ 
provided  for  the  appropriation  by  the  severalj 
Cherokees  of  lands  for  personal  occopation,. 
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ifid  Uial  tfaift  purchase  by  the  Delftwares  was 
vkb  the  vicrw  of  securing  to  the  individual 
Dtla wares  the  like  homes;  that  the  lands  thus 
(urctiasfd  and  paid  for  still  remained  a  part  of 
ibeCDerokee  reservation.  And  us  a  further 
:213]  'consideration  for  the  payment  of  this 
«jm  for  the  purchase  of  homes  the  Delawares 
vtfe guaranteed  not  merely  the  continued  occu- 
paacj  tbereol .  but  also  that  in  case  of  a  sub- 
i<queDt  allotment  in  severaltv  of  the  entire 
body  of  lands  amon^  the  members  of  the  Che- 
rokee Nation,  they  should  receive  an  agsregate 
anoaot  eoual  to  that  which  they  had  pur- 
i^ased,  and  such  a  distribution  as  would  secure 
to  liiem  the  homes  upon  which  tbey  had  set- 
tled, together  with  their  improTements.  So 
that  if,  when  the  allotment  was  made,  there 
WIS  for  any  reason  not  land  enough  to  secure 
to  etch  member  of  the  Cherokee  Nation  160 
acres,  the  Delawares  were  to  have  at  least  that 
amount,  and  the  deficiency  would  have  to  be 
botue  by  the  native  Cherokees  pro  rata.  In 
KjCber  words,  there  was  no  purcnase  of  a  dis- 
tinct body  of  lands,  as  in  the  case  of  the  settle- 
meot  of  other  tribes  as  tribes  within  the  limits 
of  the  Cherokee  reservation.  The  individual 
Delawares  took  their  homes  in  and  remaining 
in  ibe  Cherokee  reservation,  and  as  lands  to  be 
<(nsidered  in  any  subseouent  allotment  in  sev- 
erally amonff  the  members  of  the  Cherokee 
!(&iioQ.  All  UuB  was  in  the  line  of  the  ex- 
proeed  thought  of  a  consolidation  of  the  De- 
is wares  with  and  absorption  of  them  into  the 
Oierokee  Nation  as  individual  nriembers  there- 
of. If  it  be  said  that  all  of  the  Delaware  trust 
finds  were  not  turned  into  the  national  fund 
It  wil  be  remembered  that  there  was  no  im- 
propriety in  the  reservation  of  a  part  thereof 
a  Older  to  enable  the  Delawares  to  make  such 
iffiprovcments  as  they  might. desire  on  the 
(nets  that  tbey  selected  for  homes,  and  also 
thtt  there  was  no  certainty  that  all  the  mem- 
btfs  ol  the  Delaware  tribe  would  elect  to  re- 
atove  to  the  Cherokee  country,  and  that  those 
▼ho  remained  in  Kansas  were  entitled  to  their 
*^tre  in  the  Delaware  national  funds. 

With  regard  to  the  claim  that  the  Delawares 
paidao  inconsiderable  sum,  if  it  was  the  intent 
that  they  should  share  equally  with  the  native 
Cherokees  in  this  vast  body  of  lands  included  in 
the  reservation  and  outlet,  it  will  be  borne  in 
x&iod  that  the  alleired  gross  inadequacy  depends 
^rgely  upon  the  value  of  these  thirteen  mil- 
JwM  of  acres.  Counsel  for  the  Cherokees 
place  this  value  at  $1.25  peracre — the  minimum 
pnceforirovernment  lands — and  upon  that  val- 
«14]  nation  base  *their  claim  of  inadequacy 
of  consideration.  They  point  to  the  fact  that 
the  neutral  lands  in  Kansas  were  estimated  in 
V««gTeemrnt  to  be  worth  $1.25  an  acre,  and 
nfer  therefrom  that  the  lands  in  the  IncJian 
territory  were  of  like  value.  But  that  is  a 
oiere  inference,  and  over  against  it  may  be 
plsod  such  facts  as  these:  On  June  14,  1868. 
Jply  ibout  a  year  Iwfore  this  agreement,  the 
vweks,  by  treaty,  sold  to  the  government  a 
^  in  the  Indian  territory  estimated  to  con- 
<w»  8,250.560  acres,  at  the  price  of  80  cents 
P^T  acre.  14  Stat,  at  L.  786.  The  Seminoles, 
«"  MiTch  21.  1866.  likewise  ceded  a  tract  esti 
™«ted  it  2, 169.080  acres,  at  the  rate  of  15  cents 
.  wjcre  (14  Stat,  at  L.  756)  and  on  April  28. 
1^1  the  Choctaws  and  Chickasaws  ceded  a 


large  tract,  also  in  the  territory,  for  the  gross 
sum  of  $300,000-r-a  sum  which,  as  counsel  for 
the  appellees  stated,  was  only  at  the  rate  of 
about  5  cents  an  acre.  14  Stat.  atL.  769.  The 
significance  of  these  figures  is  not  destroyed  by 
the  fact  that  in  1889  Congress  appropriated  a 
large  sum  for  both  the  Creeks  and  Seminoles, 
to  wit:  to  the  Creeks  the  sum  of  $2,280,857.10, 
and  to  the  Seminoles  the  sum  of  $1,913,942.02 
(25  Stut.  at  L.  758,  1004)  apparently  in  further 
payment  of  these  lands.  For  while  this  may 
tend  to  show  that  Congress  then  felt  that  the 
Creeks  and  Seminoles  had  not  received  a  full 
price  for  their  lands,  it  is  not  inconsistent  with 
the  claim  that  in  1866  the  contracting  parties 
considered  the  lands  to  be  worth  only  the  stip- 
ulated price.  Further  than  that,  in  pursuance 
of  the  provisions  of  the  fifth  section  of  the 
Act  of  May  29,  1872  (17  Stat,  at  L.  190)  an 
appraisement  was  made  of  the  Cherokee  lands 
west  of  the  96th  meridian,  which  appraisement, 
approved  bv  the  President,  fixed  the  value  of 
a  portion  of  such  lands  (230,014.04  act  es)  at  70 
cents,  and  the  balance  (6,344,562.01  acres)  at 
47.49  cents  per  acre.  It  may  well  be  that  laud 
within  the  limits  of  a  rapidly  growing  state 
were  worth  at  the  time  of  this  agreement  $1.25 
per  acre,  while  lands  within  the  Indian  terri- 
tory, situate  as  these  were,  were  of  much  less 
value.  Neither  should  too  much  weight  be 
given  to  the  fact  that  the  Delawares  were  to 
pay  for  their  homes  at  the  rate  of  a  dollar  an 
acre,  for  by  that  purchase  they  acquired  no  ti- 
tle *1n  fee  simple,  and  it  is  not  unreason-[2 1 5 
able  to  believe  that  the  price  thus  fixed  was  not 
merely  as  compensation  for  the  value  of  the 
lands  (to  be  taken  in  the  eastern  portion  of  the 
reservation,  where  the  body  of  the  Cherokees 
had  their  homes, and  therefore  probably  the  most 
valuable  portion  of  the  entire  reservation)  but 
also  as  sufficient  compensation  for  an  interest 
in  the  entire  body  of  lands,  that  interest  being 
like  that  of  the  native  Cherokees  limited  to  a 
mere  occupancy  of  the  tracts  set  apart  for 
homes,  with  the  right  to  free  use  in  common 
of  the  unoccupied  portion  of  the  reserve,  and 
a  right  to  share  in  any  future  allotment.  At 
any  rale,  with  the  uncertainty  that  exists  as  to 
its  value,  it  cannot  bo  said  to  be  clear  that  there 
was  such  gross  inadequacy  of  consideration  as 
is  urged  bv  the  counsel  for  the  Cherokees;  cer- 
tainly nothing  which  would  justify  a  court  of 
equity  in  setting  aside  the  contract  on  the 
ground  of  inadequacy. 

But  further,  the  thought  of  sale — at  least  of 
an  early  sale — was  eviaentljr  not  in  contem- 
plnlion  of  the  parties,  or  in  line  with  the  then 
policy  of  the  government.  This  Indian  ter- 
ritory was  looked  upon  as  the  permanent 
home  of  the  Indians.  The  government  was 
making  the  effort  to  bring  within  its  limits  all 
the  Indians  from  all  parts  of  the  land,  and  it 
was  not  in  the  contemplation  of  the  govern- 
ment, or  of  these  contracting  parties,  that  at 
an  early  day  these  lands  would  be  thrown 
open  to  settlement  and  sale,  but  rather  the  idea 
was  that  they  were  to  be  continued  as  their  per- 
manent place  of  abode.  Considered  as  such, 
so  long  as  each  individual  Indian,  whether 
Delaware  or  Cherokee,  had  his  particular 
tract  for  occupancy  as  a  home,  it  was  not  un- 
natural or  unequal  that  the  vast  body  of  the 
lands  not  thus  specifically  and  personally  ap- 
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I>ropriatecl  should  be  treated  m  the  common 
•  property  of 'the  nation;  in  respect  to  which  all 
wlio  were  me  oibers  ttiereof,  whether  bv  birth 
or  adoption,  should  be  entitled  to  equal  rights 
and  privileges.  That  there  might  come  a  time 
when  an  allotment  in  severalty  would  be  ad- 
visable, was  something  that  was  contemplated 
and  provided  for.  And  while  if  allotment  had 
been  made  at  the  time  among  the  18.573  Chero- 
kees  there  would  have  been  enough  land  to  have 
216]  given  each  nearly  1000  acres,  *jet,  with 
the  expected  coming  in  of  other  tribes,  either 
to  take  certain  selected  portions  of  the  reser- 
vation as  tribes  by  an  absolute  title,  or  to  en- 
large the  numbeiis  of  the  Cherokee  Nation  by 
adoption  (as  in  the  case  of  these  Delawures)  it 
was  foreseen  that  the  time  might  come  when 
the  allotment. might  not  secure  even  160  acres 
to  each  individual,  and  so  was  added  the  ex- 
press guarantee  that  the  purchasing  Delawares 
should  obtain  at  least  that  amount  in  the  allot- 
ment. True,  the  course  of  events  has  not 
been  whfit  was  then  contemplated,  but  in  or- 
der to  determine  the  meaning  of  this  contract 
we  must  place  ourselves  back  in  the  circuro- 
stances  of  the  parties  at  the  time,  with  their 
su  Toundings  and  expectations.  In  that  light 
wo  see  nothing  in  the  matters  suggested  by 
counsel  sufficicDt  to  overthrow  the  plain  im- 
port of  the  language  used  in  the  agreement, 
and  must  conclude  that  by  such  agreement  the 
Delawares  became  incorporated  into  the 
Cherokee'  Nation,  became  members  thereof, 
and,  as  such,  entitled  equally  with  the  native 
Cberokees  to  all  their  rights  in  the  reservation 
and  outlet. 

Further,  it  may  be  remarked  that  the  action 
of  the  Cherokee  Nation  up  to  the  year  1883 
was  in  the  line  of  the  construction  we  have 
placed  upon  this  contract,  for  up  to  that  date 
there  was  no  distinction  made  between  the  na- 
tive Cberokees  and  these  Delawares  hi  the  dis- 
tribution of  funds  from  whatever  source  ob- 
tained. Out  of  the  moneys  received  by  the 
Cherokee  Nation  on  account  of  lands  west  of 
the  96th  degre?  set  apart  for  the  Osage  Indi- 
ans, under  the  Act  of  June  5.  1872,  |200,000 
was  distributed  per  capita,  in  which  distribu- 
tion the  Delawares  shared  equally  wiih  the 
native  Cberokees.  And  agaio,  when,  on  ac- 
count of  sales  west  of  the  96th  degree.  Con- 
gress  on  June  16,  1880,  appropriated  $800.- 
000,  such  sum  was  also  paid  out  per  capita, 
the  Delawares  sharing  equally  with  the  native 
Cherokees.  Such  action  is  of  sigoificanoe  in 
determiniog  the  understanding  of  the  parties 
to  the  contract.  It  is  a  piactical  interpreta- 
tion by  the  parties  themselves  of  the  contract 
they  made.  It  is  also  worthy  of  note  that 
when  in  1888  a  bill  passed  the  National  Council 
for  the  payment  to  the  native  Cherokees  alone 
of  a  cerlam  sum  of  money  received  as  rental 
from  the  Cherokee  Strip  Live  Slock  Associa- 
2171  tion,  which  'so  far  as  appears  was  the 
first  mauifestation  of  a  claim  of  a  difference 
between  the  native  Cherokees  and  the  regis- 
tered Delawares  as  to  the  extent  of  their  in- 
csts  in  the  lands  or  the  proceeds  thereof.it  was 
vetoed  by  D.W.  Bushyhcad,  the  then  Princi- 
pal Chief  of  the  Cherokee  Nation,  on  the 
ground  that  such  action  was  in  violation  of  the 
agreement  of  1867.  It  is  true  the  bill  was 
passed  over  his  veto.  While  the  veto  message 
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ia  too  lonff  to  quote  in  full,  these  extracts  suf- 
ficiently ofisclose  the  reasons  upon  which  it  i^- 
based: 

"  8d.  The  '  patent'  was  made  to  the  '  Chero^ 
kee  Nation'  in  1888,  and  the  Cherokee  Nation 
was  then  composed  of  citizens  by  right   of 
blood,  and  so  continued  to  be  until  the  exi- 
gencies of  the  late  war  arose,  when,  in  1866, 
It  became  necessary  to  make  a  new  treaty  witb< 
the  United  Stales  government  fiv  this  treaty, 
made  by  and  with  this  Nation,  other  classes  of* 
persons  were  provided  to  be  vested  witJi  all  tho- 
rights  of  'native  Cberokees'  upon   specified 
conditions.    These  conditions  have  been  ful- 
filled as  re^ds  the  acknowledged  colored  cit- 
izens of  this  Nation  and  the  so  called  Dela* 
ware  and  Shawnee  citizens.    I  refer  you  to  ar- 
ticle 9th  of  said  treaty  in  regard  to  colored  cit- 
izens, and  article  15 ih,  first  clause,  as  regards- 
Indians  provided  to  be  settled   east  of  96 \ 
The  language  is,  they  shall  have  all  the  rights. 
of  native  Cherokees  '  and'  they  shall  be  in- 
corporated into  and  ever  after  remain  a  part 
of  the  Cherokee  Nation  on  equal    terms  ii^ 
every  respect  with  native  Cherokees. 
*..        .        .        •*• 

"  6th.  If  the  lands  of  the  Nation  were  and 
are  the  common  property  of  citizens,  then  no 
citizen  can  be  deprived  of  his  or  her  right 
and  interest  in  the  properly  without  doini;  Hik 
injustice,  and  without  a  violation  of  the  con- 
stitution which  we  are  equally  bound  to  ob- 
serve and  defend.  Whi^le  the  lands  remair> 
common  property,  all  citizens  have  an  equal 
right  to  the  use  of  it.  When  any  of  the  land 
is  sold  under  provisions  of  treaty,  aU  citizens- 
have  an  equal  right  to  the  proceeds  of  their 
joint  property,  whether  divided  per  capita  or 
invested. 

"  Senators,  such  is  the  treahr  and  such  Is. 
the  constitution.  I  have  referred  you  to 
them,  and  stated  (heir  evident  meaning  in  tho 
premises  'to  the  best  of  my  ability,'  as 'is  my 
duty.  To  *tbe  classes  of  citizens  this  [21^ 
bill  would  exclude,  attach  'all  the  rights  and 
privileges  of  citizenship  according  to  the  con- 
stitution.' To  three  of  these  classes  altaclk 
also  the  rights  of  '  native  Cherokees,'  accord- 
ing to  treaty." 

Further  comment  on  thie  ease  it  unnecessary. 
We  see  no  error  in  the  conclusions  of  Vie  Court 
of  Claim*,  and  its  decree  is  afirmed. 


UNITED  STATES  and  the  Ohbbokbb  Na- 

TION,  Appts,, 

JOHNSON    BLACKFEATHER,    Principal 
Chief  of  the  Shawnee  Indians. 

(Sec  8.  a  Reporter's  ed.  218-881.) 

Agreement  between  the  Shntonees  and  Cherokee^ 

— appeal, 

1.   The  agreement  of  June  T,  1869,  entered  into  be- 

NoTB.— AS  to   eonstrueHon  and    operation   ot 
treacfe8,8ee  note  to  United  States  v.  The  Amiatad 
10:  836. 

As  to  Indians  and  Indian  tribes,  their  status  aiut 
rights:  jurisdiction  and  control  over  t/tem,  see  aot» 
Worcester  v.  Georirla,  8:  488. 

As  to  what  varticuiarUy  in  exceptions  is  neeessan^ 
in  order  to  a  review  in  appellate  court,  see  note  to 
Moore  v.  Bank  of  MetropoUs*  Vk  172. 
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tiM  SbawQees  and  the  Cherokee  Kadon, 
iipafsumnoe  of  article  15  of  tbetreaty  of  July 
B,  1801,  secured  to  the  Shawoees  equal  rights 
wlih  the  native  Cherokees  in  that  which  was  the 
SOM>OD  property  of  the  Cherokee  Nation,  to  wit, 
Ike  reaerratlon  and  the  outlet,  as  well  as  all 
VntktB  and  proceeds  thereof. 
1  Wttbout  an  appeal,  a  party  will  not  be  heard  in 
la  appellate  court  to  question  the  correctness  of 
the  decree  o<  the  trial  court. 

INo.  671.] 
Argued  and  Submitted  OeL  18,1894,    Decided 

Nov.  19,  1894. 

APPEAL  from  a  decree  of  the  Court  of 
Claims,  in  a  suit  to  enforce  the  claim  of 
the  Shawnee  Indians  domiciled  in  the  Chero- 
kee Kation  to  an  equal  interest  in  the  Chero- 
kee merratioD  and  outlet,  and  the  proceeds 
•fid  profits  thereof,  adjudging  and  decreeing 
that  the  claimants  in  this  suit  and  those  ^hom 
tbey  ivpresent,  being  ciiizeDS  of  the  Cherokee 
}iation  of  8bawnee  blood  or  parentage,  are 
entitled  to  participate  in  the  common  property 
of  the  Cherokee  Nation  in  the  same  manner 
tad  to  the  same  extent  as  Cherokee  citizens  of 
Cherokee  blood  or  parentage,  etc.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.  J.  E.  Dodfi^e*  Aeneiani  Atty,  Qen., 
fv  the  United  States. 

Mesgn.ChmrlBa  A.  Max^rell  and  Georg^e 
8.  Chase  for  the  Cherokee  Nation. 

Mr.  Chmxlem  Brownell  for  the  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  is  similar  to  that  Just  decided  in 
wbicfa  the  same  parties  were  appellants,  and 
2191  Charles  Journeycake,  Principal  *Chief, 
rtc  .defendant  The  petition  was  filed  under 
tbe  authority  of  the  same  Act  of  Oct.  1 , 1 800  (26 
Stit'  It  L.  636)  and  to  enforce  the  claim  of  the 
SbawDee  Incises  domiciled  in  the  Cherokee 
NatioD  to  an  equal  interest  in  the  Cherokee 
reservation  and  outlet,  and  the  proceeds  and 
profits  thereof. 

In  pursuance  of  article  15  of  the  treaty  of 
Jo'r  19, 1866,  an  agreement  was,  on  June  7, 
18^.  entered  into  between  the  Sbawnees  and 
tbe  Cherokee  Nation,  through  their  representa- 
tires,  the  substantial  portions  of  which  are  as 
foDows: 

/'Whereas  the  Shawnee  tribe  of  Indians  are 
driliEed  and  friendly  with  the  Cherokees  and 
adjiceot  tribes,  and  desire  to  settle  within  tbe 
Cherokee  country  on  unoccupied  lands  east  of 
V:  It  is,  therefore,  agreed  by  the  parties 
kereto  that  such  settlement  may  be  made  upon 
tbe  following  terras  and  conditions,  viz:  That 
tbe  sum  of  ive  thousand  dollars  belonging  to 
tbe  Shawnee  4ribe  of  Indians  and  arising  under 
tbe  proTisions  of  trv-aties  between  the  United 
States  and  the  said  Shawnee  Indians  as  follows, 
^  for  permanent  annuity  for  educational 
purposes,  per  fourth  article  of  treaty  8d  of 
August,  1795,  and  third  article  treaty  10th  of 
May,  1854,  one  thousand  dollars;  for  interest 
At  ti?e  per  cent  on  forty  thousand  dollars  for 
cdacitiooal  purposes,  per  third  article  of  treaty 
10th  of  May,  1854,  two  thousand  dollars;  for 
perotanent  annuity  in  specie  for  educational 
purposes,  per  fourth  article  of  treaty  29tb  of 
September,  1817.  and  third  article  10th  of 
May,  1854,  two  thousand  dollars,  shaU  be  paid 
aonuaUy  to  the    Cherokee   Nation   of   said 
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Indiaiis,  and  that  the  annuities  and  interests  a» 
recited  and  the  investment  or  investmepts  upon^ 
which  the  same  are  based  shall  hereafter  be- 
come and  remain  the  annuities  and  interest  and 
investment  or  investments  of  the  Cherokee- 
Nation  of  Indians,  the  same  as  they  have  been 
the  annuities  and  interest  and  investments  of 
the  Shawnee  tribe  of  Indians.    And  that  the 
sum  of  fifty  thousand  dollars  shall  be  paid  to 
the  said  Cherokees  as  soon  as  the  same  shall 
be  received  by  the  United  States  for  the  said 
Sbawnees  from  the  sales  of  tbe  lands  in  the^ 
state  of  Kansas  known  as  the  absentee  Shawnee 
lands  in  accordance  with  the  resolution  of 
Congress  approved  ♦April  7,  1869.  en-  [220 
titled  *A  resolution  for  the  relief  of  settlers  up- 
on the  absentee  Shawnee  lands  in  Kansas,'  and 
the  provisions  of  the  treaty  between  the  United' 
States  and  the  Shawnee  Indians  concluded 
May  10.  1854,  and  also  that  the  said  Shawncea 
shall  abandon  their  tribal  organizations. 

**And  it  is  further  agre^  by  the  parties 
hereto  that  in  consideration  of  the  said  pay- 
ments and  acts  agreed  upon  as  hereinbefore 
stated  that  the  saia  Cherokees  will  receive  the 
said  Sbawnees — referring  to  those  now  in 
Kansas  and  also  to  such  as  properly  belong  to 
said  tribe  who  may  be  at  present  elsewhere  and 
including  those  known  as  the  absentce- 
Shawnecs  now  residing  in  tbe  Indian  territory 
— into  the  country  of  the  said  Cherokees  upoa 
unoccupied  lands  east  of  96",  and  that  the  said 
Sbawnees  shall  be  incorporated  into  and  ever 
after  remain  a  part  of  the  Cberokee  Nation  on 
equal  terms  in  every  respect  and  with  all  the 
privileges  and  immunities  of  native  citizens  of 
said  Cberokee  Nation:  Provided,  That  all  of 
the  said  Sbawnees  who  shall  elect  to  avail 
themselves  of  the  provisions  of  this  agreement 
shall  register  their  names  and  permanently 
locate  in  tbe  Cherokee  country,  as  herein  pro- 
vided, within  two  years  from  tbe  date  hereof; 
otherwise  they  shall  forfeit  all  rights  under  this 
agreement.** 

The  rights  of  the  petitioners  are  to  be  deter- 
mined by  this  agreement  in  the  light  of  article 
15  of  tbe  treaty.  The  principal  difference  be- 
tween this  contract  and  that  made  between  the 
Cherokees  and  the  Delawares  consists  in  the 
fact  that  in  this  there  is  no  provision  for  the 
purchase  of  "homes"  or  any  payment  of 
moneys  on  account  thereof  into  the  national 
fund  of  the  Cherokees;  but,  nevertheless;  there 
is  the  express  stipulation  '*that  the  said 
Sbawnees  shall  be  incorporated  into  and  ever 
after  remain  a  part  of  the  Cherokee  Nation,  on 
equal  terms  in  every  respect,  and  with  all  the 
privileges  and  immunities  of  native  citizens  of 
said  Cherokee  Nation.** 

For  the  reasons  stated  in  the  opinion  in  the 
former  case  it  must  be  held  that  this  stipulation 
secured  to  the  Sbawnees  equal  rights  with  the 
native  Cherokees  in  that  which  was  the 
common  property  of  the  Cherokee  Nation,  to 
wit,  tbe  reservation  and  the  outlet,  as  well  as 
all  profits  and  proceeds  thereof. 

*So  far,  therefore,  as  the  appellants  [221 
are  concerned,  there  was  no  error  in  the  decree. 

There  is  an  application  by  the  appellee  for 
a  modification  of  the  decree  increasing  tbe 
sums  awarded  per  capita  to  the  Sbawneeq.  It 
is  enough  to  say  in  reference  to  this  application 
that  no  appeal  was  taken  by  the  appellee. 
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propriated  should  be  treated  as  the  common 
■  properly  of 'the  Dation;  in  respect  to  which  all 
'Who  were  me  mbers  ttiereof,  whether  by  hlrih 
or  adoption,  should  be  entitled  to  equal  rights 
and  privileges.  That  there  might  come  a  time 
when  un  allotment  in  severalty  would  be  ad- 
visable, was  something  that  was  contemplated 
and  provided  for.  And  while  If  allotment  had 
been  made  at  the  time  among  the  18.573  Chero- 
kees  there  would  have  been  enough  land  to  have 
216]  given  each  nearly  1000  acres,  *yet,  with 
the  expected  coming  in  of  other  tribes,  either 
to  take  certain  selected  portions  of  the  reser- 
vation as  tribes  by  an  absolute  title,  or  to  en- 
large the  numbei:s  of  the  Cherokee  Nation  by 
adoption  (as  in  the  case  of  these  Delawares)  it 
was  foreseen  that  the  time  might  come  when 
the  allotment. might  not  secure  even  160  acres 
to  each  individual,  and  so  was  added  the  ex- 
press guarantee  that  the  purchasing  Delawares 
should  obtain  at  least  that  amount  in  the  allot- 
ment. True,  the  course  of  events  has  not 
been  what  was  then  contemplated,  but  in  or- 
der to  determine  the  meaning  of  this  contract 
we  must  place  ourselves  back  in  the  circuro- 
stHnces  of  the  parties  at  the  time,  with  their 
6u  -roundings  and  expectations.  In  that  light 
wc  see  nothing  in  the  matters  suggested  by 
counsel  sufficient  to  overthrow  the  plain  im- 
port of  ibe  language  used  in  the  agreement, 
and  must  conclude  that  by  such  agreement  the 
Delawares  became  incorporated  into  ibe 
Cherokee'  Nation,  became  members  thereof, 
and.  as  such,  entitled  equally  with  the  native 
Cberokees  to  all  their  rights  in  the  reservation 
and  outlet. 

Further,  it  may  be  remarked  that  the  action 
of  the  Cherokee  Nation  up  to  the  year  1882 
was  in  the  line  of  the  construction  we  have 
placed  upon,  this  contract,  for  up  to  that  date 
there  was  no  distinction  made  between  the  na- 
tive Cberokees  and  these  Delawares  hi  the  dis- 
tribution of  funds  from  whatever  source  ob- 
tained. Out  of  the  moneys  received  by  tbe 
Cherokee  Nation  on  account  of  lands  west  of 
the  96th  degree  set  apart  for  the  Osage  Indi- 
ans, under  the  Act  of  June  5,  1872,  |200,000 
was  distributed  per  capita,  in  which  distribu- 
tion the  Delawares  shared  equally  wiih  the 
native  Cberokees.  And  again,  when,  on  ac- 
count of  sales  west  of  the  96ih  degree.  Con- 
gress on  June  16,  1880.  appropriated  $800,- 
000,  such  sum  was  also  paid  out  per  capita, 
the  Delawares  sharing  equally  with  tbe  native 
Cberokees.  Such  action  is  of  significance  in 
determining  the  understanding  or  the  parties 
to  the  contract.  It  is  a  practical  interpreta- 
tion by  the  parties  themselves  of  tbe  contract 
they  made.  It  is  also  worthy  of  note  that 
when  in  1888  a  bill  passed  the  National  Council 
for  the  payment  to  the  native  Cberokees  alone 
of  a  cerlam  sum  of  money  received  as  rental 
from  the  Cherokee  Strip  Live  Stock  Associa- 
2171  tton,  which  'so  far  as  appears  was  the 
first  mauifeslaiion  of  a  claim  of  a  difference 
l)ctween  tbe  native  Cberokees  and  the  regis- 
tered Delawares  as  to  the  extent  of  their  in 
csts  in  tbe  lands  or  tbe  proceeds  thereof  .it  was 
vetoed  by  D.W.  Busbyhcad,  the  then  Princi- 
pal Chief  of  tbe  Cherokee  Nation,  on  the 
ground  that  such  action  was  in  violation  of  the 
agreement  of  1867.  It  is  true  the  bill  was 
passed  over  his  veto.  While  the  veto  message 
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is  too  long  to  quote  in  full,  these  extracts  suf 
ficiently  disclose  the  reasons  upon  which  it  ir 
based: 

'*  dd.  Tbe  '  patent'  was  made  to  the  '  Chero- 
kee Nation'  in  1888,  and  the  Cherokee  Nation 
was  then  composed  of  citizens  by  right  of 
blood,  and  so  continued  to  be  until  the  exi- 
gencies of  the  late  war  arose,  when,  in  1866, 
It  became  necessary  to  make  a  new  treaty  witb 
the  United  States  government  By  this  iremty. 
made  by  and  with  this  Nation,  other  classes  of 
pNcrsons  were  provided  to  be  vested  with  all  tbe 
rights  of  'native  Cberokees*  upon  specified 
conditions.  These  conditions  have  bct-u  ful- 
filled as  regards  the  acknowledged  colored  cit- 
izens of  this  Nation  and  the  so  called  Dela- 
ware and  Shawnee  citizens.  I  refer  you  to  ar- 
ticle 9th  of  said  treaty  in  regard  to  colored  cit- 
izens, and  article  15ib,  first  clause,  as  regards 
ludians  provided  to  be  settled  east  of  98 
The  language  is,  they  shall  have  all  the  rights 
of  native  Cberokees  '  and'  they  shall  be  in- 
corporated into  and  ever  after  remain  a  part 
of  the  Cherokee  Nation  on  equal  terms  in 
every  respect  with  native  Cberokees. 

"  6th.  If  the  lands  of  the  Nation  were  and 
are  the  common  property  of  citizens,  then  do 
citizen  can  be  deprived  of  his  or  her  rii^ht 
and  interest  in  the  property  without  doin^  ha 
injustice,  and  without  a  violation  of  the  con- 
stitution which  we  are  equally  bound  to  ob- 
serve and  defend.  Whhe  the  lands  remair> 
common  property,  all  citizens  have  an  equal 
right  to  the  use  of  it.  When  any  of  tbe  laod 
is  sold  under  provisions  of  treaty,  all  citizens 
have  an  equal  right  to  the  proceeds  of  tbeir 
joint  property,  whether  divided  per  capita  or 
invested. 

'*  Senators,  such  is  the  treaty  and  such  ta^ 
the  constitution.  I  have  referred  you  i^ 
tbem,  and  stated  their  evident  meaning  in  thc» 
premises  'to  the  best  of  my  ability.'  as  Is  mv 
duty.  To  *the  classes  of  citizens  this  [21^ 
btll  would  exclude,  attach  'all  the  rights  mmX 
privileges  of  citizenship  according  to  tbe  con- 
stitution.' To  three  of  these  classes  attact^ 
also  tbe  rights  of  *  native  Cberokees,'  aLtx>rd- 
ing  to  treaty." 

Further  comment  on  thie  cote  ie  unnece$»fTri^, 
We  see  no  error  in  the  condtteions  of  the  tourC 
of  Claims,  and  its  decree  is  afflrmed. 


•  "*_. 


UNITED  STATES  and  the  Ohkrouub  Ka* 

TION,  Appts,, 

JOHNSON    BLACKFEATHER,    Princtpal 
Chief  of  the  Shawnee  Indiana 

(Sec  &  a  Beporter^ied.  ZIS-SL) 

Agreement  bettocen  the  Bfinwnem  and  Cherokee^ 

"-appeal, 

1.   The  amreement  of  June  T,  1869,  entered  Into 


otjeratUm    «^ 
Ttie  AiDjata<t 


Note.— AS  to  eonstrttetion  amd 
treaties^  see  note  to  United  States  v. 
10:  836. 

A$  to  Indiana  and  Mndiam  tribes,  thekr  status 
rights:  iurisdictUm  and  control  over  (Ami*  sse 
Worcester  v.  Geonria,  8:  488. 

As  to  what  vartieuiarUy  in  exceptions  is 
in  order  to  a  review  in  appellate  court, 
Moore  v.  Bank  of  MetropollSr  Kk  178. 
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tveeo  tlM  SbawQees  and  the  Cherokee  Kation, 
lipaTvoanoe  of  article  15  of  tbetreaty  of  July 
B,  ues,  secured  to  the  Shawoees  equal  lights 
with  the  native  (^lerokees  in  that  which  was  the 
flOKBOo  property  of  the  Cherokee  Nation,  to  wit, 
Ike  rcaer  ration  and  the  outlet,  as  well  as  all 
praAti  and  proceeds  thereof. 

1  Wltfaout  an  appeal,  a  party  will  not  be  heard  in 
SB  appellate  court  to  question  the  correctness  of 
tbe  decree  of  the  trial  court. 

INo.  671.] 

Argued  and  Submitted  Oct,  18, 1894,    Decided 

Nov.  19, 1894. 

APPEAL  from  a  decree  of  the  Court  of 
l±  Claims,  in  a  suit  to  enforce  the  claim  of 
the  Shawnee  Indians  domiciled  in  the  Chero- 
kee Nation  to  an  equal  interest  in  the  Chero- 
kee reserratioD  and  outlet,  and  the  proceeds 
•od  profits  thereof,  adjudging  and  decreeing 
that  the  claimants  in  this  suit  and  those  whom 
tbey  rrpresent,  being  citizens  of  the  Cherokee 
Nation  of  Shawnee  blood  or  parentage,  are 
atitled  to  participate  in  the  common  property 
of  the  Cherokee  Nation  in  the  same  manner 
tod  to  the  same  extent  as  Cherokee  citizens  of 
(SieTokee  blood  or  parentage,  etc.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  Dodfi^e*  Asrisiant  Atty,  Qen,, 
for  the  United  States. 

Jfet»r>.CliArles  A.  Max^rell  and  Qeorge 
8.  Clubse  for  the  Cherokee  Nation. 

ifr.  Chjurles  Brownell  for  the  appellee. 

Mr.  Jtutice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  is  similar  to  that  just  decided  in 
which  the  same  parties  were  appellants,  and 
219]  Charles  Journeycake,  Principal  *Chief, 
etc  .defendant.  The  petition  was  filed  under 
tbe  authority  of  the  same  Act  of  Oct.  1 ,  1800  (36 
Stat.'  at  L.  6i6)  and  to  enforce  the  claim  of  the 
Sawnee  Inciass  domiciled  in  the  Cherokee 
Xation  to  an  equal  interest  in  the  Cherokee 
reBenradon  and  outlet,  and  the  proceeds  and 
profits  thereof. 

In  pursuance  of  article  15  of  the  treaty  of 
Jo!?  19, 1866,  an  agreement  was,  on  June  7, 
1689.  entered  into  between  the  Shawnees  and 
tbe  Cherokee  Nation,  through  their  represcnta- 
tifes,  the  substantial  portions  of  which  are  as 
follows: 

"Whereas  the  Shawnee  tribe  of  Indians  are 
driliied  and  friendly  with  the  Cherokees  and 
adjacent  tribes,  and  desire  to  settle  within  the 
Cherokee  country  on  unoccupied  lands  east  of 
99^:  It  is,  therefore,  agreed  by  tbe  parties 
bereto  that  such  settlement  may  be  made  upon 
tbe  following  terras  and  conditions,  viz:  That 
the  sum  of  five  thousand  dollars  belonging  to 
tbe  Shawnee  <rrbe  of  Indians  and  arising  under 
tbe  provisions  of  trvalies  between  the  United 
States  and  the  said  Shawnee  Indians  as  follows, 
viz,  for  permanent  annuity  for  educational 
purposes,  per  fourth  article  of  treaty  8d  of 
August,  1795,  and  third  article  treaty  10th  of 
May,  1854,  one  thousand  dollars;  for  interest 
at  fire  per  cent  on  forty  thousand  dollars  for 
oliicational  parposes,  per  third  article  of  treaty 
lOtb  of  May,  1854,  two  thousand  dollars;  for 
penbanent  annuity  in  specie  for  educational 
parposes,  per  fourth  article  of  treaty  29th*  of 
t^emher,  1817.  and  third  article  10th  of 
^7j  1854,  two  thonsand  dollars,  shaU  be  paid 
uuuttllf  to  the    Cherokee  Nation   of  said 
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Indians,  and  that  the  annuities  and  interests  a» 
recited  and  the  investment  or  investments  upon 
which  the  same  are  based  shall  hereafter  be- 
come and  remain  tbe  annuities  and  interest  and 
investment  or  investments  of  the  Cherokee- 
Nation  of  Indians,  the  same  as  they  have  been 
the  annuities  and  interest  and  investments  of 
the  Shawnee  tribe  of  Indians.  And  that  the 
sum  of  fifty  thousand  dollars  shall  be  paid  to 
the  said  Cherokees  as  soon  as  the  same  shall 
be  received  by  the  United  States  for  the  said 
Shawnees  from  the  sales  of  tbe  lands  in  the^ 
state  of  Kansas  known  as  the  absentee  Shawnee 
lands  in  accordance  with  the  resolution  of 
Congress  approved  *April  7, 1869,  en-  [220 
titled  *A  resolution  for  tbe  relief  of  settlers  up- 
on the  obsentee  Shawnee  lands  in  Elansas,'  and 
the  provisions  of  the  treaty  between  tbe  United 
States  and  the  Shawnee  Indians  concluded 
MavlO.  1854,  and  also  that  the  said  Sbawnee» 
shall  abandon  their  tribal  organizations. 

**And  it  is  further  agreed  by  the  parties 
hereto  that  in  consideration  of  the  said  pay- 
ments and  acts  agreed  upon  as  hereinbefore 
stated  that  the  said  Cherokees  will  receive  the 
said  Shawnees — referring  to  those  now  in 
Kansas  and  also  to  such  as  properly  belong  to 
said  tribe  who  may  be  at  present  elsewhere  and 
including  those  known  as  the  absentee 
Shawnees  now  residing  in  tbe  Indian  territory 
— into  the  country  of  the  s^iid  Cherokees  upoa 
unoccupied  lands  east  of  96°,  and  that  the  said 
Shawnees  shall  be  incorporated  into  and  ever 
after  remain  a  part  of  the  Cberokee  Nation  on 
equal  terms  in  every  respect  and  with  all  the 
privileges  and  immunities  of  native  citizens  of 
said  Cherokee  Nation:  Provided,  That  all  of 
the  said  Shawnees  who  shall  elect  to  avail 
themselves  of  the  provisions  of  this  agreement 
shall  register  their  names  iind  permanently 
locate  in  tbe  Cherokee  country,  as  herein  pro- 
vided, within  two  years  from  tbe  date  hereof; 
otherwise  they  shall  forfeit  all  rights  under  this 
agreement.** 

The  rights  of  the  petitioners  are  to  be  deter- 
mined by  this  agreement  in  the  light  of  article 
15  of  tbe  treaty.  The  principal  difference  be- 
tween this  contract  and  that  made  between  tbe 
Cherokees  and  the  Delawares  consists  in  the 
fact  that  in  this  there  is  no  provision  for  the 
purchase  of  "homes"  or  any  payment  of 
moneys  on  account  thereof  into  the  national 
fund  of  the  Cherokees;  but,  nevertheless;  there 
is  the  express  stipulation  **tbat  the  said 
Shawnees  shall  be  incorporated  into  and  ever 
after  remain  a  part  of  the  Cherokee  Nation,  on 
equal  terms  in  every  respect,  and  with  all  the 
privileges  and  immunities  of  native  citizens  of 
said  Cherokee  Nation." 

For  the  reasons  stated  in  the  opinion  in  the 
former  case  it  must  be  held  that  this  stipulation 
secured  to  tbe  Shawnees  equal  rights  with  the 
native  Cherokees  in  that  which  was  the 
common  property  of  the  Cherokee  Nation,  to 
wit,  the  reservation  and  the  outlet,  as  well  as 
all  profits  and  proceeds  thereof. 

*So  far,  therefore,  as  tbe  appellants  [221 
are  concerned,  there  was  no  error  in  the  decree. 

There  is  an  application  by  the  appellee  for 
a  modification  of  the  decree  increasing  the 
sums  awarded  per  capita  to  the  Sbawnee$.  It 
is  enough  to  say  in  reference  to  this  application 
that  no  appeal  was  taken  by  the  appellee. 
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Without  aD  appeal,  a  party  will  not  be  heard 
Id  ao  appellate  court  to  question  the  correctness 
of  the  decree  of  the  trial  court.  The  Steplten 
Morgan  v.  Good,  94  U.  8.  599  [24:  266]. 

The  decree  of  the  Court  of  Vlaime  is  of 
firmed. 


P.  N.  DELAND.  Appt,, 

PLATTE  COUNTY. 
(See  S.  a  Beporter*t  ed.  221,  222J 

Writ  of  error,  when  proper, 

'The  final  JutUrment  of  the  doited  States  olrouit 
oourt  in  an  action  of  assumpeit  can  only  be  re- 
vised by  this  court  on  writ  of  error. 

[No.  82.1 

Submitted  Ifov.  IS,  1894.  Decided  Dee,  S,  1894. 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  States  for  the  West- 
-ern  District  of  Missouri,  against  the  plaintiff, 
F.  N.  Deland.  and  in  favor  of  the  county  of 
Platte,  defendant,  in  an  action  to  recover  on 
<:ertain  bonds  and  coupons.    Dismissed, 
The  facts  are  staled  io  the  opinion. 
Mr.  Geo.  A.  Sanders  for  appellant. 
No  appearance  for  appellee. 

• 

The  Chief  Justice:  This  was  an  action 
of  assumpsit  brought  by  F.  N.  Deland  against 
the  county  of  Platte  to  recover  on  certain 
bonds  and  coupons  in  the  petition  set  forth. 
The  cause  was  submitted  to  the  court  for  trial, 
A  jury  having  been  waived  by  agreement  of 
the  parties.  The  court  made  nndings  of  fact 
and  gave  an  opinion,  which  concluded  thus: 
"  On  the  facts  of  this  case  I  declare  the  law  to 
l>e  that  the  plaintiff  cannot  recover." 

November  6, 1^90,  judgment  was  entered  for 
the  defendant,  preceded  t)y  the  recital  of  a  gen- 
eral landing  in  its  favor.  Motion  for  new  trial 
222]was  made  and  oven  uled,  and  ^defendant 
moved  "for  appeal,  which  motion  was  by  the 
court  sustained  and  appeal  allowed,"  and  plain- 
tiff was  granted  time  for  bill  of  exceptions. 
The  record  then  states  that  plaintiff  presented 
''his  bond  for  appeal  .  .  .  which  bond  was 
approved  by  the  clerk  and  filed  in  said  cause/' 
but  the  bond  is  not  set  out  Then  follows  an 
assignment  of  errors  and  bill  of  exceptions. 
No  writ  of  error  was  issued  or  citation  signed, 
and  no  appearance  has  been  entered  for  the 
county  of  Flatte.  The  record  was  filed  in  this 
court  February  2.  1891. 

In  many  jurisdictions  an  appeal  from  a  court 
of  general  jurisdiction  is  in  the  nature  of  a  writ 
of  error,  but  that  is  not  so  in  respect  of  the  cir- 
cuit courts  of  the  United  Slates,  as  to  which  the 
distinction  between  the  two  modes  of  review 
has  generallv,  if  not  always,  been  obBerved  in 
the  acts  of  Congress. 

Whatever  the  course  pursued  in  the  courts 
of  the  state  of  Missouri  under  the  statutes  of 
that  state  in  relation  to  the  allowance  of  ap- 
peals, the  aDp«'11ate  jurisdiction  of  this  court  is 
regulated  by  the  acts  of  Congress,  and  final 
juagmenls  of  the  circuit  court  in  cases  such  as 
ibis'can  only  be  revised  on  writ  of  error. 

Appeal  dismissed, 
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H.  P.  LLOYD,  Assignee  of  £.  L.  HARFEJi, 

Piff.  in  Err., 

V. 

HATTIE  A.  MATTHEWS  et  au 

(See  S.  C  Reporter's  ad.  2S&-228.) 

Matter  of  fae^—law  of  state-- Federal  question. 

1.  In  the  Supreme  Court  of  the  United  States, 
when  acting-  under  Its  appellate  jurisdiction, 
whatever  was  matter  of  fact  in  the  state  court 
whose  judgment  or  decree  is  under  review  is 
matter  of  fact  there. 

2.  Whenever  a  oourt  of  one  state  is  required  to 
ascertain  what  effect  a  public  net  of  another  state 
has  in  that  state,  the  law  of  such  other  state  must 
be  proved  as  a  fact 

8.    Where  the  validity  of  a  state  law  is  not  drawn 
In  question,  but  merely  Its  construction,  no  Fed 
eral  question  arises. 

[No.  81.] 
Argued  and  Submitted  Nov.  19, 1894.    Decided 

Dec,  S,  1894. 

IN  ERROR  to  the  court  of  appeals  of  the 
state  of  Kentucky,  to  review  a  judgmeut 
of  that  court  reversing  the  judgment  of  the 
chancery  court  of  that  state,  m  favor  of  H.  P. 
Lloyd,  assignee,  plaintiff,  against  Hat  lie  A. 
Matthews  et  al„  defendants,  for  the  value  of 
stock.  Dismissed. 
See  same  case  below,  89  Ey.  625. 

Statement  by  Mr.  Chi^  Justice  Fuller : 
Hattie  A.  Matthews  held  the  demand  note  of 
E.  L.  Harper  for  $5000,  on  which  the  interest 
had  been  paid  to  January  1,  1882.  June  21. 
18S7,  Harper  was  the  owner  of  some  shares  of 
stock  in  the  Fidelity  Building,  Savings  ^ 
Loan  Company  of  Newport,  Kentucky  *  worth 
about  $5000,  which  he,  being  insolvent,  trans- 
ferred on  the  morning  of  that  day  to  Miss 
Matthews,  in  part  payment  of  the  debt,  by 
blank  indorsement  in  the  building  company^ 
book.  Afterward  the  name  of  J.  H.  Ottea 
was  inserted  as  a  proper  person  to  obtain  the 
money,  and  for  this  reason  he  was  made  a 
party  to  these  proceedings,  though  having  no 
real  interest, therein.  A  few  hours  after  the 
transfer.  Harper  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  under 
the  insolvent  laws  of  Ohio,  and,  the  person 
named  as  assignee  failing  to  qualify,  H.  P. 
Lloyd,  the  present  plaintiff  in  error,  was  ap- 
pointed, by  ihe  proper  court,  such  assignee. 
Certain  creditors  of  Harper  brought  suiiiii  the 
chancery  court  of  Campbell  county,  Kentucky, 
on  their  several  debts,  and  attached  the  stock 

Note.— AS  t4)  jurttdiction  in  the  UnUed  States  Su- 
prefne  Cowt^  where  Federal  question  arisen  or  where 
draw  in  qutstion  statutes,  treaty,  or  Om>-tUution,  see 
notes  to  Martin  v.  Hunter,  4:  97,  Matthews  v.  Zane. 
2:  654.  and  Willema  v.  Norris,  0:  571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  deetarestate  law  void  as  in  confiiet  with  niate  con- 
stitutUm;  to  revise  decrees  of  stale  courts  as  to  eon- 
struction  of  state  laws,  see  notes  to  tiuti  v.  Lamp- 
hire.  7:  079,  and  Commercial  Bank  uf  Cinolnnati  ▼. 
Buckinirbam,  12:  ltf9. 

As  to  jtuisdietion  of  FederaH  orsr  sitate  courts; 
nsoesitity  of  Federal  q^utUtn;  what  constitutes  Fed' 
eral  questions^  see  note  to  Hamblin  ▼.  Western 
Land  Co.  87:  267. 
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m  the  property  of  Harper.  These  cases  were 
consolidated,  and  while  they  were  pending. 
S<^anber  16,  1887,  Miss  Matthews  and  Otten 
tkd  their  Joint  petition  to  be  made  parties  de- 
feodant,  wnicb  was  done.  They  alleged  the 
ovoer^p  by  Harper  of  the  stock;  the  transfer 
by  indorsement  in  the  book,  which  was  made 
an  exhibit;  that  Miss  Matthews  was  a  creditor 
ii(  Harper  to  an  amount  equal  to  the  face 
value  of  the  stock;  that  the  iransfer  of  the 
ftock  was  made  some  hours  before  the  execu- 
tioD  of  the  deed  of  assignment  by  Ilarper;  and 
WIS  bona  fide  and  for  a  valuable  considera- 
UoD,  and  passed  all  Harper's  interest;  that 
Harper  was  a  citizen  and  resident  of  the  state 
of  Ohio  at  the  time  of  the  assignment  and 
theretofore;  that  *'by  the  laws  in  existence  at 
that  time  in  said  state  of  Ohio,  debtors  had  the 
ricbt  to  make  preferences  in  the  payment  of 
their  creditors  either  in  the  deed  of  assignment 
or  by  paying  them  theretofore  in  such  a  way 
22^1  as  they  saw  proper;"  that  *Lloyd  had 
been  made  a  party  as  assignee,  and  was  claiming 
the  stock  as  part  of  Harper's  estate,  while  the 
plaintiffs  in  the  consolidated  cases  asserted 
tbeir  claims  under  the  attachments;  and  pray- 
ing that  the  stock  be  adjudged  to  Miss  Mat- 
thews. January  14,  1888,  Miss  Matthews  and 
Otteo  filed  a  joint  amended  answer,  attaching 
the  note  as  an  exhibit,  and  making  this  and 
their  former  petition  a  cross  petition.  On  the 
same  day  Lloyd,  assignee,  filed  a  reply  to  the 
answer  and  answer  to  the  cross  petition.  This 
pleadine  contained  five  paragraphs.  The  first 
denied  uiat  Harper  owed  Miss  Matthews  any- 
thing at  the  time  the  stock  was  assigned;  ad- 
mitted that  at  the  time  of  the  execution  of  the 
assignment  Harper  and  Miss  Matthews  were 
both  citizens  and  residents  of  the  state  of 
Ohio;  denied  **  that  at  the  time  of  making  said 
aangnment  debtors  had  by  the  laws  of  the 
alate  of  Ohio  the  right  to  prefer  their  credit- 
ors in  the  deed  of  assignment."  The  second 
paragraph  asserted  that  the  transfer  and  con- 
veytDoe  of  the  stock  to  Otten  by  Harper  was 
made  for  the  purpose  and  with  the  intent  to 
defnitd  the  creditors  of  Harper  of  their  just 
and  Uwful  debts,  and  that  such  transfer  and 
assigoment  was  fraudulent  and  void  under 
and  by  virtue  of  section  4196  of  the  Revised 
Statutes  of  the  state  of  Ohio,  which  provided 
as  follows,  to  wit: 

** Every  gift,  grant,  or  conveyance  of  lands, 
tenements,  hereditaments,  rents,  goods,  or 
chattels,  and  every  bond,  judgment,  or  execu- 
tion made  or  obtained  with  intent  to  defraud 
creditors  of  their  just  and  lawful  debts  or 
damages,  dr  to  defraud  or  deceive  the  person 
or  persons  purchasing  such  lands,  tenements, 
hereditaments,  rents,  goods  or  chattels,  shall  be 
deemed  utterly  void  and  of  no  effect." 

The  third  paragraph  denial  any  considera- 
tion for  the  transfer.  The  fourth  alleged  the 
transfer  to  be  fraudulent  and  done  with  intent 
to  hinder  and  delay  Harper's  creditors.  The 
fifth  averred  that  the  transfer  was  made  by 
Harper  with  the  intent  to  prefer  Miss  Mat- 
thewt  if  she  was  a  creditor,  which  defendant 
denied,  over  his  other  creditors,  and  was  void 
wider  section  6343  of  the  Revised  Statutes  of 
Ike  state  of  Ohio,  which  read  as  follows: 
2B5]  *"A11  assignments  in  trust  to  a  trustee  or 
trustees,  made  in  contemplation  of  insolvency, 
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with  the  intent  to  prefer  one  or  more  creditors, 
shall  inure  to  the  equal  benefit  of  all  creditors 
in  proportion  to  the  amount  of  their  respect- 
ive claims,  and  the  trusts  arising  under  the 
same  shall  be  administered  in  conformity  with 
the  provisions  of  this  chapter." 

On  May  18,  1888,  Miss  Matthews  filed  replv 
to  the  original  and  cross  petition  of  Lloyds 
trustee,  as  follows: 

The  defendant  Hattie  A.  Matthews  for  reply 
to  answer  and  cross  petition  of  H.  P.  Lloyd 
says  she  admits  E.  L.  Harper  was  insolvent 
when  he  assigned  the  building  association 
stock  to  her. 

**  She  admits  that  he  assigned  the  stock  to 
her  with  the  intention  to  prefer  her  to  the  ex- 
clusion of  the  creditors,  but,  as  was  stated  in 
her  original  pleadings,  this  was  allowable,  un- 
der the  laws  of  Ohio. 

"She  denies  that  under  the  provisions  of 
the  laws  which  are  set  out  in  said  pleading  of 
Lloyd,  to  which  this  is  a  reply,  that  there  is 
anything  which  invalidates  the  transfer  of  the 
stock  to  this  defendant,  the  same  involved  in 
the  case. 

*'  Wherefore  the  defendant  prays  as  in  her 
original  pleadings  and  for  general  relief." 

The  chancery  court  reiidered  judgment  In 
favor  of  Lloyd,  trustee,  for  the  full  value  of 
the  stock,  amounting  as  a  money  demand 
against  the  building  association  to  the  sum  of 
$4914.89,  and  Miss  Matthews  and  Otten  ap- 
pealed to  the  court  of  appeals  of  the  state  of 
Kentucky,  which  reversed  the  judgment  of 
the  chancery  court,  and  remanded  the  cause, 
with  directions  to  render  judgment  in  favor 
of  Miss  Matthews  in  conformity  to  the  opinion. 
Matthews  V.  Llo^d,  89  Ky.  625. 

To  review  this  judgment  a  writ  of  error 
from  this  court  was  allowed. 

Ifes^*8.  H.  P.  Lloyd  and  C,  L,  Rauon,  Jr, 
for  plaintiff  in  error. 

Messrs.  Ghaa.  J*  Helm,  Chas,  H,  Fisk  and 
John  8,  Ducker  for  defendants  in  error. 

*Mr.  Cfhief  Justice  Fuller  delivered  [220 
the  opinion  of  the  court: 

The  Federal  question  upon  which  plaintiff 
relics  to  sustain  our  jurisdiction  is  that  under 
the  statutory  law  of  Ohio,  set  out  in  his  plead- 
ing, the  transfer  of  the  stock  in  question  was 
void,  and  that  the  court  of  appeals  of  Ken- 
tucky in  rendering  judgment  did  not  give  that 
full  faith  and  credit  to  the  public  acts,  records, 
and  judicial  proceedings  of  the  state  of  Ohio 
which  the  Constitution  and  the  laws  of  tbe 
United  States  require.  Const,  art.  4,  §  1;  Rev. 
Stat.  §  905. 

The  first  error  assigned  is  as  follows:  ''The 
court  of  appeals  of  Kentucky  erred  in  the  decis- 
ion rendered  in  this  case  below,  in  failing  to 
give  full  faith  and  credit  to  the  laws  of  the  state 
of  Ohio  which  were  presented  in  the  plead- 
ings; in  failing  to  give  full  faith  and  credit  to 
the  judicial  construction  of  such  laws  by  the 
highest  court  of  said  state;  and  in  failing  to 
give  full  faith  and  credit  to  the  judicial  pro- 
ceedings of  the  probate  court  of  Hamilton 
county,  Ohio,  as  set  set  forth  in  the  pleadings." 

We  do  not  find  that  the  record  contains  any 
judicial  proceedinfi»  of  the  probate  court  of 
Hamilton  county,  Ohio,  but  suppose  the  refer- 
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«Dce  to  be  to  proceedings  in  insolvency  upon 
the  filing  of  the  deed  of  assignment  by  Harper, 
under  which  Lloyd,  trustee,  claims,  and  that 
such  insolvency  proceeding  could  have  no 
cre&ter  effect  on  the  question  of  title  than  al- 
lowed by  the  laws  of  Ohio  in  the  matter  of  the 
preference  of  creditors. 

The  court  of  appeals  of  Kentucky  held  that, 
as  the  parties  all  resided  in  Ohio,  and  the  entire 
transaction  occurred  there,  its  validity  was  to 
be  tested  by  the  law  in  force  there:  that  at  com- 
mon law  a  debtor  had  a  right  to  prefer  a  cred- 
itor, either  by  payment  or  an  express  prefer- 
ence in  a  deed  of  assignment;  that  he  had  a 
light  to  pay  his  debt,  and  it  was  only  by  vir- 
tue of  statutory  law  that  such  a  payment  could 
be  held  invalid  and  the  creditor  be  compelled 
to  surrender  his  advantage;  that,  in  the  ab- 
sence of  any  showing  of  the  existence  of  suf'h 
a  statute  in  another  state,  it  must  be  presumed 
that  the  common  law  was  io  force  there;  that  sec- 
227Jtion*6343of  the  Revised Statutesof  Ohio, 
set  out  in  the  pleadings,  did  not  appear  **to  em- 
brace a  case  like  this  one,  but  to  relate  alone  to 
preferences  made  in  deeds  of  assignment  to 
trustees  for  creditors  generally;"  that  this  trans- 
fer could  not  properly  be  held  to  be  a  part  of 
the  deed  of  assignment;  and  that,  tested  by  the 
rules  of  the  common  law,  the  preference  was 
sot  invalid. 

Now,  in  arriving  at  these  conclusions,  the 
court  of  appeals  did  not  concur  ^ith  the  views 
of  Harper's  assignee,  but  does  it  therefore  fol- 
low that  full  faith  and  credit  was  denied  to 
the  laws  of  Ohio  and  to  the  construction  of 
auch  laws  by  the  highest  court  of  that  state  ? 
The  courts  of  the  United  States  when  exercis- 
ing their  original  jurisdiction  take  notice,  with- 
out proof,  of  the  laws  of  the  several  states, 
but  in  the  Supreme  Court  of  the  United  States, 
when  acting  under  its  appellate  jurisdiction. 
Whatever  was  matter  of  fact  in  the  state  court 
whose  judgment  or  decree  is  under  review  is 
matter  of  fact  there.  And  whenever  a  court 
of  one  state  is  required  to  ascertain  what  effect 
a  public  act  of  another  state  has  in  that  state, 
the  law  of  such  other  state  must  be  proved  as 
a  fact.  Chicago  dt  A.  R.  Co.  ▼.  Wif/gins  Ferry 
Co.  119  U.  S.  615  [80:  519];  Eanleyy,  Donog- 
hue,  116  U.  S.  1  [29:  535]. 

The  court  of  appeals  was  obliged  to  deter- 
mine the  case  on  the  record,  and  plaintiff  in 
error  had  failed  to  plead  the  construction  given 
the  Ohio  statutes  by  the  courts  of  Ohio,  or  to 
introduce  the  printed  books  of  cases  adjudged 
in  the  state  of  Ohio,  or  to  prove  the  common 
law  of  that  state  by  the  parol  evidence  of  per  * 
sons  learned  in  that  law,  or  to  put  in  evidence 
the  laws  of  that  state  as  printed  under  the  au- 
thority thereof,  or  a  certified  copy  thereof,  as 
provided  by  the  law  of  Kentucky.  Ky.  Gen. 
Stat  188S,  chap.  37,  p.  546,  §§  17, 19. 

The  court  of  appeals  was  left,  therefore,  to 
construe  the  parts  of  the  Ohio  laws  that  were 
pleaded  as  it  would  local  laws;  and  it  is  settled 
that,  under  such  circumstances,  where  the  va- 
lidity of  a  {(tate  law  is  not  drawn  in  question, 
but  merely  its  construction,  no  Federal  ques- 
tion arises.  As  was  remarked  in  Glenn  v. 
Garth,  147  U.  S.  360, 868  [37:  208,  206]:  "If 
every  time  the  courts  of  a  state  puts  a  construe 
228]  tion  upon  the  statutes  of  ^another  state, 
this  court  may  be  required  to  determine  whether 
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that  construction  was  or  waa  not  correct, 
upon  the  ground  that  if  it  was  concluded  that 
the  construction  was  incorrect,  it  would  follow 
that  the  state  courts  had  refused  to  give  full 
faith  and  credit  to  the  statutes  involved,  our 
jurisdiction  would  be  enlarged  in  a  manner 
never  heretofore  believed  to  have  been  contem- 
plated." Grand  Gulf  B.  dh  Bkg,  Co.  v.  Mar- 
shall,  53  U.  S.  12  How.  165  [13:  938J;  Cook 
County  V.  Calumet  db  C.  Canal  db  D.  Co,  13t$ 
U.  S.  635  [34:  1110]. 

This  record  contains  nothing  to  show,  a» 
matter  of  fact,  that  the  public  acts  of  Ohio  had 
by  law  or  usage  in  Ohio  any  other  effect  than 
was  given  them  by  the  court  of  appeals  of 
Kentucky. 

Writ  of  error  dismissed, 

Mr,  Justice  Harlan  was  of  opinion  that  the 
writ  of  error  should  be  retained  and  the  judg- 
ment affirmed. 


ARTHUR  ORIGET,  Hf.  in  Err,, 

t. 

ELIZABETH  0.  HEDDEN,  Executrix  of 
Edward  L.  Hrdden%  deceased,  Ute  Col- 
lector  of  the  Port  of  New  York. 

(See  8.  a  Beporters*  ed.  288-JBIlU 

Exclusion  of  testim/>ny— valuation  of  imparted 
goods — sufficient  examination — U,  S.  Be%. 
Stat.  §  e9u0— dutiable  value— sufficient  hoar- 
ing— merchant  appraiser— extent  of  exami- 
nation. 


h  In  order  to  make  the  exclusion  of  «o 
to  a  queetioo  put  to  a  witneas  reversible  error* 
the  question  must  clearly  admit  of  an  answer 
favorable  to  the  party  propoeing  it  on  a  matter 
manifeBtly  relevant  to  the  issue. 

2.  Where  the  examioation  of  one  case  In  each  to* 
voice  of  an  importation  is  sufficient  to  decern 
mine  the  value  of  the  importaUon,  the  applica- 
tion of  the  valuation  of  that  case  to  the  entire 
importation  of  which  it  formed  a  part,  Is  proper. 

8.  Where  the  inference  is  a  reasonable  one  that 
the  firoods  in  each  importation  are  of  the  eame- 
character  and  value,  the  examination  of  one  cm» 
of  them  is  sufficient  for  aU. 

4.  Section  2900  of  U.  S.  Bev.  Stet  is  oonstitutioaal 
in  its  provisions  for  fixioflr  or  aotborixinc  a 
twenty  per  cent  additional  duty. 

5.  Under  the  revenue  system  of  the  United  Statea 
the  question  of  the  dutiable  value  of  impotted 
articles  Is  not  to  be  tried  before  the  appnUj)pri» 
as  if  it  were  an  issue  in  a  suit  in  a  Judicial  pro> 
ceedinff. 

6.  If  the  importer  ia  afforded  such  notice  and 
hearing  on  the  appraisal  of  the  goods  aa  eoabiea 
him  to  give  his  views  and  make  his  contention 
in  respect  of  their  value,  he  cannot  complaio. 

7.  Where  it  clearly  and  distinctly  appeared  that 
the  merchant  appraiser  examined  the  goods  in 
one  case  out  of  each  importation  suAcieatlj  to 
satisfy  bim  that  they  were  the  same  order  of 
goods  that  his  firm  Imported,  this  eatattUsbed  th*^ 


Note.— ^  to  Hen  of  UnU^  States  fnr  duties. 
note  to  United  Sutes  v.  8G0  Chestaof  Tea.  •:  TQS. 

As  to  action  to   recover  hack  tfuttes  poid 
protest;  protest,  how  made,  and  Us  eftcU  see  note  t» 
Greely  v.  Thompson,  IS:  397. 
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teHilkrltj  required  by  the  statute,  and  placed 
his  qoaUOoatioiM  as  an  expert  beyond  reason- 
abte  doubt. 

i  Under  U.  &  BeT.  Stat.  B  20B0,  It  Is  not  neces- 
ai7  tbat  an  the  cases  of  an  Invoice  of  Imported 
fooiis  should  be  examined,  and,  although  the 
ooUectur  directed  them  all  to  be  sent  to' the  public 
itore  for  examination  and  appraisement,  it  is  not 
the  imperatlTe  duty  of  the  appraieers  to  exam- 
ine erery  one  of  the  cases. 

[No.  19.] 

Argued  OeL  10,  11,  1894.    Decided  Dee.  S, 

1394. 

PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
TotIl,  to  review  a  iudgment  in  favor  of  the 
dffeiidant,  Edward  L.  Hedden,  Collector,  in 
u  tction  brought  by  Arthur  Orieet,  pluintiflP, 
10  recoTer  an  alleged  excess  of  duty  exacted 
apoo  imported  goods.     Affirmed, 

Statement  by  Mr.  Chief  Justice  Fuller: 

This  was  an  action  seasonably  brought  by 
Anbur  Origet  against  Edward  L.  Hedden, 
then  collector  of  the  port  of  New  York,  in  the 
(^rcnit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  to  recover  an 
alleged  excess  of  duty  exacted  by  the  collector 
upon  goods  imported  by  plaintiff  on  February 
8. 9. 17,  and  23,  1886  (the  last  two  importations 
bdag  by  steamships  Oregon  and  Chicago,  re- 
ipectivfly)  and  paid  under  protest. 

The  invoice  and  entered  value  of  each  of  the 
foar  importations  were  raised  by  the  appraisers 
to  sn  amount  exceeding  ten  per  cent  thereof, 
and  the  collector  liquidated  and  exacted  duty 
upon  the  value  so  increased  and  the  additional 
duty  of  twenty  percent  thereon  mentioned  in 
Kciion  2990  of  the  Revised  Statutes. 

Upon  the  two  entries  of  the  eighth  and  ninth 
of  February,  plaintiff  did  notcaU  for  any  reap- 
pnisement,  but  protested  against  the  assess- 
iDeot  of  duty  upon  any  values  higher  than 
those  declared  on  the  entry,  the  protest  stating 
tbat  ".«aid  valuations  are  correct,  and  that  said 
goods  are  liable  to  no  more  duty  than  would 
accrue  upon  said  valuations,  and  that  the  ad- 
ditiooal  values  were  not  legally  ascertained;  that 
the  appraiser  made  no  proper  or  legal  examina- 
230]  tion  or 'appraisement  of  said  goods;  that 
be  trbitrarily  added  to  the  values  upon  an  ar- 
bttrtry  and  assumed  basis  of  the  cost' thereof; 
that  in  so  doing  he  acted  under  instructions  of 
special  agents  of  the  Treasury  and  not  upon 
htt  own  knowledge  or  judgment,  and  we 
apedatly  protest  against  the  additional  duty  of 
30  per  cent,  claiming  for  the  reasons  aforesaid 
that  it  did  not  accrue  and  said  goods  are  nut 
dutiable  as  charged." 

On  the  trial  plaintiff's  New  York  manager 
testified  that  he  saw  Brown,  the  assistant  ap- 
pniser,  r^arding  the  appraisal  of  these  im- 
portations, and  was  then  asked:  "State  whether 
or  not  yoQ  said  anything  to  Mr.  Brown  (and,  if 
sowbat)  as  to  the  production  of  evidence  as  to 
tbevalueof  these  goods f*  The  question  was 
o^ected  to  on  the  ground  that  the  importer's 
leniedy  was  to  call  for  a  reappraisement.  The 
eourt  thereupon  excluded  the  question  and 
piaintiff  excepted.  The  witness  then  testified 
that  he  bad  conversed  with  the  collector  as  to 
a  tPiDpraisal,  or  a  call  for  reappraisal,  of  these 
te  two  entries,  and  was  asked  what  the  con- 
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versation  was.  To  this  the  defendant  ob- 
jected, because  it  was  not  claimed  in  the  protest 
that  any  reappraisal  was  called  for  and  refused. 
The  question  was  excluded  and  plaintiff  ex- 
cepted. 

The  record  thus  proceeded:  "Upon  the  two 
later  importations,  of  February  17lh  and  28d, 
per  the  Oregon  and  the  City  of  Chicago,  reap- 
praisements  were  called  for  and  had.  The 
Oregon  importation  consisted  of  four  cases, 
and  the  other  of  three  cases,  all  of  which  (both 
importations)  were  by  the  collector  ordered  to 
the  public  store,  and  were  there  at  the  time  of 
the  reappraisementa." 

The  merchant  appraiser  was  then  called  as 
a  witness  by  plainiiJQf.  and  testified:  "I  did  not 
examine  one  case.  I  merely  looked  over  the 
goods.  Q.  You  did  not  examine  any  ruse? 
A.  Not  specially;  not  to  appraise  it."  But  he 
explained  on  cross-examination  that  he  exam- 
ined the  goods  in  one  case  out  of  each  im- 
portation sufliciently  to  satisfy  himself  that  the 
goods  were  of  the  same  order  as  those  imported 
by  the  firm  of  which  he  was  a  member;  that 
the  average  of  the  different  valuations  of  the 
witnesses  was  made  up  in  bis  ofi3ce  by  another 
person  at  his  direction;  **thatthe  report  of  the 
♦appraisal  was  based  upon  that  coraputa-[231 
tion  and  the  witnesses'  reports/'  and  that  the 

general  appraiser  sat  with  the  witness  **in  the  re- 
appraisal, in  the  writing  up  of  the  leappraisal." 

The  following  question  was  then  propounded 
by  plaintiff's  counsel:  "What  I  ask  you  is, 
Mr.  Brower  being  the  general  appraiser  and 
sitting  with  you  on  the  reappraisal,  was  there 
or  not  any  agreement  (and,  if  any,  what)  as  to 
the  application  of  the  valuation  of  one  case  on 
each  invoice  to  the  entire  importation?"  This 
was  objected  to,  the  question  excluded,  and 
plaintiff  excepted. 

The  witness  also  testified  that  the  general 
appraiser  in  examining  the  goods  **simply 
passed  and  looked  at  them  to  see  that  they 
were  woolens— he  was  not  competent  to  jndce 
of  their  value— to  see  that  they  corrcsnonded 
with  the  invoices."  He  further  said  that  the 
general  appraiser  generally  went  with  him  in 
examining  the  goods,  but  what  he  did  when 
witness  was  not  present  he  did  not  know;  that 
after  the  computations  were  made,  the  general 
appraiser  and  himself  had  a  joint  session,  in 
which  they  made  up  their  reports. 

Plaintifrs  manager  was  asked  in  reference 
to  the  goods  reappraised:  "State  whether  or 
not  those  goods  in  the  several  cases  were  all  of 
the  same  character  as  to  value?"  The  witness 
testified  to  the  presence  of  a  Treasury  agent  at 
the  reappraisement,  and  was  asked:  "Did  you 
hear  any  of  the  questions  put  to  the  witness?** 
The  witness  was  also  asked  if  the  Treasury 
agent  did  not  himself  put  questions  to  him  on 
that  examination.  These  questions  were  sever- 
ally objected  to  as  immaterial  and  were  ex- 
cluded by  the  court,  and  plaintiff  excepted, 
but  only  the  exception  to  the  first  was  argued. 

When  the  reappraisement  was  about  to  take 
place,  plaintiff's  counsel,  Mr.  Clarke,  was  pres- 
ent and  made  application  to  the  appraisers  "to 
be  present  to  examine  the  schedules  of  the  dif- 
ferent witnesses,  to  ask  them  questions,  or  to 
suggest  questions  to  you  to  be  asked  them,  and 
hear  and  know  the  testimony  which  you  have 
or  may  receive,"  and,  that  if  this  request  be  do. 
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nied,  that  plaintiff  and  bis  associate  in  business 
"be  present  when  the  witnesses  are  examined 
in  ibecase  of  Orlget,  and  tbat  one  of  ibem  be 
Allowed  to  see  the  schedules  of  the  witnesses." 
232]  *To  which  the  general  and  roerchani  ap- 
praisers responded  that  they  denied  the  applica- 
tion of  the  attorney  to  be  present,  but  desired  to 
hear  the  importers  in  regard  to  their  reappraise- 
ments,  and  that  they  would  be  glad  to  have 
any  suggestions  that  they  might  have  to  make 
as  to  asking  questions  of  witnesses. 

The  record  then  gives  the  following  state- 
ment by  the  general  appraiser:  **Mr.  Clarke 
further  asks  that  they  may  be  permitted  to  ex- 
amine the  various  affidavits  made  by  the 
experts,  importers,  merchants,  and  others, 
and  also  to  be  present  at  the  taking  of  any 
testimony  herein,  and  to  cross-examine  all 
such  witnesses  as  may  be  produced  here  on 
this  reappraisement,  or  to  suggest  questions 
to  the  general  appraiser. 

"The  general  appraiser  and  the  merchant 
appraiser  say,  in  regard  to  that,  they  cannot 
permit  the  importers  to  be  present  during  the 
taking  of  the  testimony  or  the  examination  of 
the  affidavits,  but  they  will  be  glad  to  receive 
suggestions  from  the  importers  in  asking  any 
•questions  of  any  and  all  who  may  be  called." 

The  request  was  then  renewed  so  that  plain- 
tiff might  ''be  enabled  to  suggest  questions/' 
and  disposed  of  by  the  same  ruling. 

Plaintiff  protested  against  the  assessment 
and  exaction  of  duties  upon  the  values  ascer- 
tained by  the  reappraisements  upon  the 
grounds:  That  the  goods  were  ''liable  to  no 
greater  amount  of  duty  than  that  accruing 
upon  the  invoice  or  entered  value  thereof/' 
that  the  appraiser's  return  "was  made  con- 
trary to  law  and  without  legal  or  proper  ex- 
amioation  of  the  goods;"  that  plaintiff  ^'was 
entitled  to  a  reappraisement  of  said  goods,  ac- 
cording to  law,  by  a  general  and  merchant 
appraiser,  and  made  due  demand  therefor;" 
that  "notwithstanding  said  demand  for  reap- 
praisement, no  legal  reappraisement  of  said 
merchandise  was  ever  had;"  that  the  so-called 
reappraisement  "was  illegally  conducted  and 
was  not  a  valid  reappraisement,  according  to 
which  duties  might  be  assessed,  in  this,  that 
the  general  appraiser.GJeorge  V.Brower,did  not 
act  upon  his  knowledge  or  Judgment  of  the 
goods,  but  permitted  bis  Judgment  and  return 
ti*33]ot  value  to  be  controlled  and  *dictated  by 
special  agents  of  the  Treasury;  that  he  did  not 
personally  examine  and  appraise  the  merchan- 
dise," nor  did  the  merchant  appraiser;  that  the 
general  appraiser  refused  to  allow  plaintiff  to 
be  represented  by  counsel  or  allow  counsel  to 
to  be  present  to  examine  the  schedules  of  the 
different  witnesses,  to  ask  them  questions,  or 
10  suggest  questions  to  be  asked,  or  to  hear  or 
know  the  testimony  received;  that  the  ap- 
praiser refused  to  allow  plaintiff  and  his  asso- 
<ciate  to  be  present  at  the  examination  of  wit- 
nesses, or  to  see  the  schedules;  that  the  general 
appraiser  permitted  special  agents  of  theTreas- 
ury  and  business  rivals  to  attend;  that  after  the 
proceedings  on  the  first  day  the  general  ap- 
praiser called  other  witnesses  and  parties  to  es- 
timate the  value  of  the  goods  without  giving 
plaintiff  notice;  that  in  arriving  at  the  yalua- 
tion  returned,  the  appraisers  took  the  average 
of  the  valuations  of  the  witnesses  without  re- 
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gard  to  their  competency  or  knowledge  of  the 
goods;  that  "witnesses  were  permitt^  to  re- 
turn schedules  of  the  value  of  all  the  goo<U 
without  an  examination  thereof  by  them;" 
that  such  schedules  were  considered  by  the 
merchant  and  general  appraiser;  and  some 
other  particulars. 

Testimony  was  given  as  to  the  difference  be- 
tween the  duties  upon  the  goods  as  entered 
and  the  duties  exacted. 

The  foregoing  was  all  the  evidence  adduced 
in  the  case,  the  defendant  offering  no  tebti- 
mony. 

The  case  was  tried  before  Lacombe, «/..  and 
a  Jury.  A  verdict  was  directed  in  favor  of  the 
collector,  and  plaintiff  brought  error  to  thc 
judgment  rendered  thereon. 

The  following  are  sections  of  the  Rcviseti 
Statutes  particularly  referred  to: 

"Sec.  2901 .  The  collector  shall  designate  on 
the  invoice  at  least  one  package  of  every  in- 
voice, and  one  package  at  least  of  every  ten  pack- 
ages of  merchandise,  and  a  greater  number 
should  he  or  either  of  the  appraisers  deem  it 
necessary, imported  in  to  such  port,  to  be  opened, 
examined,  and  appraised,  and  shall  order  the 
package  so  designated  totbe  publicstores  for  ex- 
amination; and  if  any  package  be  found  by  the 
appraisers  to  contain  any  article  not  specified  in 
the  invoice,  and  *thev  or  a  majority  of  [284 
them  shall  be  of  opinion  that  such  article  was 
omitted  in  the  invoice  with  fraudulent  intent  on 
the  part  of  the  shipper,  owner,or  agent,  the  con- 
tents of  the  entire  package  in  which  the  article 
may  be,  shall  be  liable  to  seizure  and  forfeiture 
on  conviction  thereof  before  any  court  of  com- 
petent jurisdiction;  but  if  the  appraisers  shall 
be  of  opinion  that  no  such  fraudulent  intent  ex 
isted,then  the  value  of  such  article  sbaJl  be  added 
to  the  entry,  and  the  duties  thereon  paid  ac- 
cordingly, and  the  same  shall  be  delivered  to 
the  importer,  agent,  or  consi^ce.  Such  for 
feiture  may,  however,  be  remitted  by  the  Sec 
retary  of  the  Treasury  on  the  production  of 
evidence  satisfactory  to  him  tbat  no  fraud  wai 
intended." 

"Sec.  2989.  The  collector  of  the  port  of 
New  York  shall  not,  under  any  circumstances, 
direct  to  be  sent  for  examination  and  appraise 
ment  less  than  one  package  of  every  invoice, 
and  one  package  at  least  out  of  every  ten  park 
ages  of  merchandise,  and  a  greater  numl^ei 
should  he,  or  the  appraiser,  or  any  assistani 
appraiser,  deem  it  necessary.  When  the  Sec 
retary  of  the  Treasury,  however,  from  th< 
character  and  description  of  the  mercbandiiii' 
may  be  of  the  opinion  that  the  examination  o 
a  less  proportion  of  packages  will  amply  pro 
tect  the  revenue,  he  may  by  special  regula 
tion.  direct  a  less  number  of  packages  ta  l>e  ex 
amined." 

Mr.  Edwin  B.  Smith  for  plaintiff  ii 
error. 

Mr,  Edward  B.  Whitney*  AuiMtan 
Atty.  Qen,,  for  defendant  in  error. 

Mr.  Chi^  Justice  Fuller  delivered  th 
opinion  of  the  court: 

1.  Certain  rulings  of  the  court  in  respect  c 
the  exclusion  of  evidence  are  complained  ol 
but  we  fail  to  discover  any  error  therein. 

In  reference  to  the  first  two   importations 
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pltintiiTs  manai^er  was  asked  what  be  said  to 
tbeaseistaot  apprhiser  as  to  the  production  of 
cfideoceof  the  valueof  the  iroods,  and  what  the 
235i*coover8at]OD  was  which  he  bad  with  tlie 
collertor  about  a  reappraisal  or  a  call  for  a  re- 
ippni»al.  The  objcclioos  of  the  district  attor- 
Dej  were  that  the  importer's  remedy  for  any 
defect  or  ioformality  was  to  call  for  a  reap- 
pntfement.  and  that  the  protest  was  insuffi- 
cseoL  Uodoubtedly  the  remedy  of  the  im- 
poner  on  the  question  of  valuation  simply  is 
10  call  for  a  rcappraisement,  tbous^b  if  his  con- 
leottos  is  that  a  juiisdictional  defect  exists,  he 
on  make  his  protest,  pointing  out  the  defect, 
ud  stand  upon  it  as  the  ground  of  refusal  to 
pay  the  incrcnsod  duty.  It  was  not  clniraed 
in  the  protest  that  any  reappraisal  was  called 
for  and  refused.  It  does  not  seem  to  us  that 
what  plaintiff's  a^nt  said  to  an  assistant  ap- 
pniistr,  or  conversations  had  subsequently  to 
ibe  appraisement,  could  be  competent,  and, 
ereo  if  this  might  be  so,  there  is  no  explana- 
tion in  the  record  as  to  what  evidence  pInintiCF 
•ou^t  to  elicit.  No  offer  Of  proof  was  made, 
nor  did  the  questions  clearly  admit  of  an  an- 
swer favorable  to  plaintiff  on  h  matter  mani- 
ffStJy  rrlcvant  to  the  issue.  DnclsUiff  v.  litis- 
irif,  151  C.  S.  C26,G:^>0  |88:  292.  208].  Ko 
ienv>n  was  given  for  the  exclusion  of  the 
qo€stion«,  and  as  it  does  not  appear  that  plain- 
til!  was  deprived  of  any  right  by  that  exclu- 
sion, we  cannot  hold  that  error  was  com- 
miued. 

The  court  excluded  a  question  propounded 
to  the  merchant  appraiser  as  to  whether  or  not 
be  and  the  general  appraiser  did  not  afiree  to 
apply  the  valuation  of  one  case  in  each  invoice 
to  the  entire  importation  of  which  it  was  a 
part.  This  was  correct.  If  it  wereobligntory 
toopeo  and  examine  all  the  cases,  the  evidence 
wasimmnierial,  for  it  was  conceded  that  all 
were  not  opened  and  examined.  If  the  exam- 
inatioD  of  one  case  in  each  invoice  was  suIH- 
oeot.  then  the  application  of  the  valuation  of 
that  case  to  the  entire  importation  of  which  it 
lonned  a  part  was  proper. 

The  question  "whether  or  not  those  goods 
to  the  several  cases  were  all  of  the  same  char- 
•ctcr  as  to  value,"  was  also  excluded.  As  the 
eueslion  covered  both  the  importations,  and 
tiie  appraistfs  examined  one  case  of  each  it 
was  immaterial.  If  there  was  a  difference 
between  the  goods  in  the  different  cases  of  either 
importation,  it  is  singular  that  the  Invoices  are 
236]  *not  set  forth  in  the  record.  The  in- 
fennce  is  a  reasonable  one  that  they  showed 
the  goods  in  each  importation  to  l)e  of  the 
ttme  character  and  value,  so  that  the  exami- 
nation  of  one  case  would  he  sulBcient  for  all. 
There  is  nothing  to  IndiCQte  the  contrary. 

Some  objection  is  madie  because  the  reap- 
praisers  availed  themselves  of  clerical  assist- 
larc  to  average  the  a  ppraisements  given  by  the 
<iiffercnt  expert  witnesses  who  appeared  before 
them,  but  the  merchant  appraiser  tcstitird  "it 
Wis  for  guidance  simply.  The  report  of  the 
•ppnilser,  signed  by  the  witness,  was  based  up- 
y  that  computation  and  the  witnesses'  re- 
jwts."  No  exception  seems  to  have  been 
t«ken  in  reference  to  thii  matter,  probably  for 
Want  of  legal  basis. 

2.  Plaintiff  made  the  point  in  the  argument 
tipoo  defendant's  motion  to  have  a  verdict  di- 
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rected  in  his  favor,  that  section  2900  of  the 
Revised  Statutes  ''was  uuconstirulional  in  its 
provisions  for  fixing  or  auihoiizing  a  twenty 
per  cent  additional  duty."  The  court  ex- 
pressed the  opinion  that  this  point  was  not 
open  under  plaintiff's  protest  and  this  would 
seem  to  be  so.  but  the  question  has  been  dis- 
posed of  on  its  merits  in  Pasaavani  v.  UntciS 
Slates,  148  U.  S.  214  [37:  426]. 

8.  'The  contention  that  the  importer  has  the 
right  to  be  present  throughout  the  proceedings 
on  the  reappraiscment;  hear  or  examine  all  the- 
testimony;  and  cross-examine  the  witnesses^ 
which  was  passed  on  in  Auffmordi  v.  Hedden,, 
187  U.  8.  810  [84:  674],  is  renewed  in  this 
case. 

The  importer  appeared  at  the  opening  of  the 
reappraisal  and  made  application  that  he  or 
his  associate,  or  his  counsel,  might  ex.imine 
the  various  affidavits  made  by  experts,  import- 
ers, merchan's,  and  others;  bo  present  at  the 
taking  of  any  testimony,  and  cross-examine  all 
witnesses  produced,  orsu:^est  qucsiions  'o  the 
general  appraiser.  The  appraisers  ruled  that 
they  could  not  accede  to  this  request,  but  ex- 
pressed their  desire  to  hear  the  importers  Id^ 
regard  to  their  reappraisemenls.  and  their  is- 
suranre  of  appreciation  of  any  suggestions  the 
importers  might  make  as  to  askiui;  questiona- 
of  the  witnesses.  The  presumption  in  favor 
of  official  action  sustains  this  ruling;  as  being  in* 
accordance  with  the  rules  and  roqulations  estab- 
lished *l)y  the  Secretary  of  the  Treasury. [23T 
under  section  2940  of  the  Revised  Statues,  lo 
secure  a  just,  faithful,  and  impartial  n|>praisal 
of  all  merchandise  imported  into  the  United 
States,  and  just  and  proper  entries  of  the  act- 
ual market  value  or  wholesale  price  thereof; 
and  this  was  indeed  the  fact,  as  appcjirs  by 
reference  to  the  general  retrnlalions  of  1884  and 
instructions  of  June  9,  1885,  given  at  length  io) 
ArtffmoriH  v.  Iledden, 

The  following  quotation  from  the  instruc- 
tloDsof  1885  will  suffice  to  explain  the  reasons- 
for  the  rule:  "The  law  provides  'hat  the  mer- 
chant appraiser  shall  be  familiar  with  the  char- 
acter and  value  of  the  goods  in  question,  ind* 
it  is  presumed  that  the  general  appraiser  wilJ 
have  or  will  acquire  such  expert  knowledge  of 
the  goods  he  is  to  appraise  as  to  enable  him  to* 
intelligently  perform  his  official  duty  with  a 
due  regard  for  the  rights  of  all  parties  and  in- 
depen(lently  of  the  testimony  of  interested 
witnesses.  The  functions  of  the  reappraising 
board  are  the  same  as  those  of  the  original  ap- 
praisers. They  are  themselves  to  appraise  the 
goods,  and  not  to  depend  for  their  information 
upon  the  appraisement  of  so-called  experts  in 
the  line  of  goods  in  question.  ...  Ap- 
praisers are  authorized  to  summon  witnesses, 
but  there  is  no  authority  for  the  public  exam- 
ination of  such  witnesses  or  their  cross  exam- 
ination by  importers  or  counsel  employed  by 
such  importers.  The  appraising  officers  are 
entitled  to  all  information  obtainable  concern- 
ing the  foreign  market  value  of  goods  under 
consideration,  but  such  information  is  not  pub- 
lic property.  It  is  due  to  merchants  and  oiheni 
called  to  give  such  information  that  their  state- 
ments shall  be  taken  in  the  presence  of  official 
persons  only.  It  must  often  occur  that  per- 
sons in  possession  of  facts  which  would  be  of 
value  to  the  appraisers  In  determining  market 
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values  are  deterred  from  appearing  or  teatify- 
ing  by  the  publicity  given  to  reappraisement 
proceedings." 

As  already  stated,  plaintiff  in  the  case  at  bar 
was  invited  by  the  appraisers  to  present  his 
views  in  regard  to  the  reappraisement  and  to 
suggest  questions  to  be  put  to  the  witnesses. 
He  did  not  avail  himself  of  the  opportunity,  but 
insisted  on  the  right  to  remain  throughout  the 
238]proceedings,  to  be  informed  *as  to  all  the 
evidence,  and  to  cross-examine  the  witnesses  as 
in  open  court.  This,  according  to  Auffrmndt 
V.  Hidden  and  Passavanl  v.  United  States, 
could  not  be  conceded.  In  those  cases  it  was 
ruled  that  under  tiie  revenue  system  of  the 
United  States  the  question  of  the  dutiable 
value  of  imported  articles  is  not  to  be  tried  be- 
fore the  appraisers,  as  if  it  were  an  issue  in  a 
suit  in  a  judicial  proceeding;  that  such  is  not 
the  intention  of  the  statutes;  that  the  practice 
has  been  to  the  contrary  from  the  earliest  his- 
tory of  the  government,  and  that  the  provisions 
of  the  statute  in  this  behalf  are  open  to  no 
constitutional  objection. 

As  respects  taxation  and  assessment  for  local 
improvements,  such  notice  and  hearing  as  are 
appropriate  to  the  nature  of  the  case  and  afford 
the  opportunity  to  assert  objections  to  the 
methods  pursued  or  to  the  amount  charged, 
are  deemed  sufficient  to  protect  the  individual. 
Lent  V.  mUon,  140  U.  S.  816,  827  [85:  419. 
4251, 

Duties  imposed  under  tariff  laws  are  paid  in 
order  that  goods  may  be  brought  into  the 
countrv,  and  provisions  in  respect  of  their  levy 
and  collection  are  framed  in  view  of  the  char 
acter  of  the  transaction.  The  finality  of  the 
appraisal  is  a  condition  attending  the  importa- 
tion prescribed  by  the  government  as  essential 
to  the  operation  of  the  system,  and  if  the  im- 
porter is  afforded  such  notice  and  bearing  as 
enables  him  to  give  hia  views  and  make  his 
contention  in  respect  of  the  value  of  his  goods, 
he  cannot  complain. 

4  It  is  f  urCher  claimed  that  the  examination 
of  the  goods  was  not  such  as  to  qualify  the 
merchant  appraiser  to  act,  that  is,  that  he  did 
not  examine  with  sufficient  care  the  cases  of 
goods  which  he  did  examine.  It  is  not  denied 
Uiat  he  was  a  '^discreet  and  experienced  mer- 
chant," but  that  he  was  ^'familiar  with  the 
character  and  value  of  the  goods  in  question/' 
as  presciibed  bv  section  2930,  appears  to  be 
questioned  on  the  ground  of  carelessness  in  in- 
vestigation. His  testimony-in-chief  was  not 
happily  expressed;  yet,  on  cross-examination, 
it  clearly  and  distinctly  appeared  that  he  ex- 
amined the  goods  in  one  case  of  each  importa- 
tion sufficiently  to  satisfy  him  that  they  were  the 
same  order  of  goods  that  his  firm  imported.  This 
239]  ^established  the  familiaritv  required  by 
the  statute,  and  placed  his  qualincations  as  an 
expert  beyond  reasonable  doubt  We  agree 
with  the  circuit  court  that  the  verdict  of  n  jury, 
controlled  by  the  theory  that  such  an  expert 
was  not  qualified  for  appraising  the  goods, 
could  not  have  been  sustained. 

5.  The  stress  of  the  argument  is  laid,  how- 
ever, upon  the  proposition  that  all  the  seven 
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packages  were  not  examined.  The  argument 
is  that  the  collector  deemed  it  necessarv  under 
section  2989  that  all  the  cases  should  be  ex- 
amined, and,  therefore,  directed  them  all  to  be 
sent  to  the  public  store  "for  examination  and 
appraisement;"  that  it  thus  became  the  imper- 
ative dutv  of  the  appraisers  to  examine  every 
one  of  the  cases;  and  that  as  thev  examined 
but  one  out  of  each  invoice,  or  only  two  out 
of  the  seven,  there  was  a  want  of  examination 
fatal  to  the  appraisement.    On  behalf  of  the 

fovemment  it  is  argued  that  sections  2901  and 
989  were  intended  for  the  benefit  of  the  gov- 
ernment and  not  of  the  importer;  but  although 
that  was  the  primary  intention,  we  are  not  in- 
clined to  deny  that  it  might  happen  where  the 
collector  had  given  specific  direction  for  the 
examination  of  more  than  one  package  out  of 
ten,  and  the  importer  had  relied  on  the  direc- 
tion, the  omission  to  examine  the  number  of 
packages  directed  might  under  some  circum- 
stances be  availed  of  by  him  as  constituting  a 
want  of  the  examination  to  which  he  was  en- 
titled. We  can  suppose  a  case  in  which  the 
importer  might  truthfully  contend  that  he  did 
not  request  the  more  extensive  examination 
because  of  the  direction,  and  did  not  demand 
the  full  execution  of  the  direction  because  of 
the  rightful  assumption  on  his  part  that  it 
would  be  so  executed,  and  his  ignorance  that 
it  was  not.  The  objection  would  be  exceed- 
ingly technical  where  there  was  nothing  to  in- 
dicate that  any  injury  could  have  ensued,  as 
where  there  was  no  reasonable  ba^'is  for  the 
claim  that  one  pacliage  differed  in  intrinsic 
value  from  another;  but  giving  it  the  full  force 
insisted  on,  it  is  clear  enough  that  a  case  in 
which  it  would  be  applicable  could  not  arise 
unless  it  appeared  that  the  collector  had  given 
such  direction.  And  in  that  particular  this 
record  is  deficient  What  the  record  shows  is 
that  the  seven  cases  "were  by  the  collector  or- 
dered to  the  public  *store,  and  that  they  [240 
were  there  at  thetimeof  the  appraisements;"  but 
it  does  not  affirmatively  show  that  the  collector 
deemed  it  necessary  that  all  the  cases  should 
be  examined,  while,  as  a  matter  of  conven- 
ience, by  having  all  sent  there  (and  there  were 
but  seven)  the  general  appraiser  and  the  mer- 
chant appraiser  could  open  and  gxamine  each 
case  if  either  of  them  deemed  it  necessary,  or 
if  the  importer  desired  them  to  do  so,  or  in- 
formed them  that  the  packages  differed  in 
value.  The  collector  could  have  directed  all 
the  cases  to  be  opened  and  examined,  or  either 
of  the  appraisers  could  have  done  it;  but  it 
would  be  going  an  inadmissible  length  to  hold 
that  the  mere  fact  that  the  cases  were  sent  to 
the  public  store  necessarily  amounted  to  a 
specific  direction  by  the  collector  that  all  should 
be  examined,  and  if  all  were  not  (although  the 
appraisers  did  not  deem  it  necessary  and  no 
demand  by  the  importer  to  have  them  all  sent 
there  for  that  purpose  was  shown)  that  juris- 
diction failed  and  the  reappraisement  was  ille- 
gal. We  are  of  opinion  that  the  circuit  court 
rightly  directed  a  verdict  for  the  defendant 
Judgment  aHirmed, 
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FREDERICK  W.  MUSER,  bt  al.,  Plffi.  in 

Err., 

DAKIEL  MAGONE,  Collector  of  the  Port 
of  New  York. 

(Bee  S,  C  Beporter^s  ed.  240-2G2L) 

Taluation  of  imported  goods— conclusion  of  ap- 
pramr^— Tariff  Act  qf  1883— cumulative  or 
immaterial  testimony  —  presumption — finat 
decisioin. 

\.  Tbe  yaloatlon  of  imported  mercbandlse  made 
bj  tbe  designated  officials,  in  tbe  aosence  of  fraud 
is  coQcIuBive;  yet  it  is  open  to  attack  for  want  of 
power  to  make  it,  rs  wbere  tbe  appraisers  are 
duqtulilied  from  actingr  or  hare  not  examined 
the  goods,  or  illegal  items  bare  been  added  in- 
dependeiit  of  tbe  value. 

t  Wbere  the  conclusion  of  tbe  appraisers  of  im- 
ported goods  was  tbat  tbe  market  value  could 
be  ascertained  to  tbeir  satisfaction,  sucb  detcr- 
mioatiin  is  binding. 

t  Section  9  of  the  Tariff  Act  of  March  8,  1888« 
•ppiies  to  cases  where  goods  are  made  abroad 
bat  are  sold  only  in  tbis  country,  and  not  to 
goods  purchased  abroad  at  an  ascertainable  ex- 
penditure. 

4.  Tbe  exclusion  of  merely  cumulative  or  imma- 
tarkd  testimonywhich  does  not  in  Jure  the  party, 
ii  not  r  round  of  error. 

&.  Tbo  presumption  is  tliata  sworn  officer,  acting 
in  tbe  discbarge  of  bis  duty,  upon  a  subject  over 
which  Joriadiction  is  given  him.  has  acted  rightly. 

1  The  decision  of  the  general  appraiser  when  ap- 
proved by  tbe  collector,  as  to  the  dutiable  value 
of  imported  goods,  is  final,  if  tbey  acted  without 
bmod  and  within  the  powers  conferred  on  them 
l7  statute. 

[No.  87.] 

Arquei  OeL  tS,  1894.    I>ecidfd  Deo.  S,  1894. 

1 N  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  tbe  Southern  District  of  New 
Xew  York,  to  review  a  judgmeDt  in  favor  of 
the  defendant,  Daniel  Magone.  Collector,  in  an 
action  brought  by  Frederick  W.  Muser  et  al., 
to  recover  duties  alleged  to  have  been  illegally 
eucted  on  imported  goods.  Affirmed. 
See  same  case  below,  41  Fed.  Rep.  879. 

Statement  by  Mr.  Chief  Justice  Fuller : 
2411  ♦Tnis  was  an  action  brought  by  Fred- 
erick W.Muser.Richard  Muser,and  Curt  Muser. 
oomposiog  the  firm  of  Muser  Brothers,  against 
tlie  collector  of  the  port  of  New  York, to  recover 
duties  alle^^ed  to  have  been  illegally  exacted  of 
tbeiD  on  certain  importations  of  cotton  em- 
broideries, manufactured  at  St.  Gall,  Switzer- 
liod,  where  they  had  a  branch  house.  Tbeir 
course  of  business  there  was  as  follows:  The 
doth  on  which  the  embroideries  were  stitched 
WIS  purchased  in  the  gray  state  by  plaintiffs 
It  Manchester,  and  received  in  their  warehouse 
in  St.  Qall.  It  was  then  sent  out  to  various 
parties  at  St.  Gall  who  had  stitching  machines, 
f  ml  stitched  according  to  patterns  or  designs 
^'^}i8hed  by  plaintiffs,  which  designs  had 
f  iUier  been  purchased  by  them  in  Paris  or 

Ken.— jU  io  Hen  of  United  States  for  dvMes.  see 
i»te to  United  8tatesv.860  Chests  of  TetL,^:  702. 

^toatUonto  recover  hack  duties  paid  under  pro' 
^  prolate  how  made  and  it*  efeet,  see  note  to 
^teelj  V.  Tbompson,  13:  807, 


made  in  their  St.  Gkill  establishment  by  design- 
ers employed  by  them.  The  goods  whea 
stitched  were  returned  to  the  warehouse,  and 
having  been  examined  by  plaintiffiB'  employed 
to  see  if  they  were  properly  done,  were  sent 
out  again  to  a  bleacher  to  be  bleached.  When 
bleached  they  were  brought  back,  re-examined, 
cut  into  strips  of  suitable  size  for  the  American 
market,  ticketed,  boxed  and  shipped.  To 
carry  on  this  business  in  St.  Gall,  plaintiffs 
rented  a  building,  employed  a  staff  of  assis- 
tants, paid  insurance,  and  kept  a  certain 
amount  of  capital  invested. 

Finished  embroidericR  were  not  kept  in  stock 
for  sale  at  St.  Gull  in  1887,  tbe  date  of  these 
importations.  The  goods  were  usually  ordered 
from  samples  submitted  by  the  manufacturers 
or  by  so-called  commissionaires.  The  commis- 
sionaires, as  a  rule,  submitted  samples  to  tha 
purchasers,  bought  the  cloth,  and  turned  it 
over  to  the  manufacturer  to  make  up.  Their 
charge  for  tbeir  own  services,  according  to 
plaintiffs,  was  three  per  cent,  besides  all  ex- 
penses. According  to  other  testimony,  tbe 
commissionaire  would  require  an  advance  of 
the  necessary  capital  to  do  the  trade  with,  and 
also  all  the  cash  discounts,  amounting  to  an- 
other three  per  cent.  If  he  were  asked  to  em- 
ploy his  own  capita]  and  make  his*own  [242 
designs,  his  charge  would  vary;  it  might  be  lesa 
than  ten  per  cent, or  it  might  be  more.but  ten  per 
cent  would  not  be  any  more  than  a  fair  profit. 
It  was  within  the  knowledge  of  one  of  tha 
merchant  appraisers  that  one  of  the  largest 
manufacturers  in  St.  Gall  was  coming  to  New 
York  to  do  business  for  ten  per  cent  profit. 

Flain tiffs'  goods  were  invoiced  at  their  ac« 
tual  gross  cost,  omitting  any  cash  discount; 
any  charge  for  designing;  any  interest  and 
risk  on  capital;  any  allowance  for  salaries  or 
other  office  expenses  at  St.  Gall.  They  added 
three  per  cent  to  tbe  invoice  price  **to  make 
market  value,"  but  they  claimed  upon  the  trial 
that  this  addition  was  not  voluntary,  but  was 
made  to  avoid  the  advance  of  duty  provided 
by  statute  in  cases  where  the  appraised  value 
exceeds  the  entered  value  by  ten  per  cent. 
This  three  per  cent  was  not  more  than  enough 
to  cover  the  expense  of  designing  alone,  and 
interest  and  risk  on  capital  was  sometimes  it- 
self rated  at  eight  per  cent. 

It  appeared  that  for  many  years  prior  to 
1887,  St.  Gall  embroideries  had  been  appraised 
in  tbe  same  way  as  in  that  year,  but,  tbe  ques- 
tion of  undervaluation  being  raised,  they  had 
been  advanced  from  ten  to  forty  per  cent.  In 
the  fall  of  1885,  the  Treasury  Department 
appointed  a  commission  to  investigate  the  mat- 
ter, which  met  at  the  public  stores  in  New 
York  city.  Merchants  interested  in  the  cotton 
embroidery  trade  also  had  a  meeting,  arrived 
at  certain  recommendations,  and  appointed  a 
committee  to  present  them  to  the  commission 
and  see  them  carried  out.  A  member  of 
Muser  Brothers  was  one  of  this  committee. 
Tbe  conviction  was  expressed  in  the  resolutions 
of  the  meeting  tbat  the  counting  of  the  stitches 
was  **the  only  proper  way  for  arriving  at  a 
correct  valuation  of  cotton  embroideries.  Orien- 
tal and  Egyptian  laces;"  and  "that  it  be  recom- 
mended that  the  appraiser,  in  appraising  cot- 
ton embroideries.  Oriental  and  Egyptian  laces, 
should  appraise  them  by  counting  the  stitches 
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and  valinD*r  tbem  at  tbc  rate  at  which  they  are 
quoted  by  the  United  States  consul  on  the  day 
uf  shipment,  adding  to  this  the  cost  of  the  cloth, 
and  adding  to  this  ten  per  cnt,  to  be  called  nnao- 
ufaciurer's  profit,  then  the  cost  of  bleachinor, 
2431  finishing,  and  *putiing  up,"  Subse- 
quently, and  after  conference  wfth  the  general 
appmiser  and  the  commission,  the  commit  tee 
agreed  that  the  ten  per  cent  should  "be  added 
to  the  cost  of  the  goods  in  a  finished  condition, 
including  tbe  cost  of  the  bleaching,  finishing, 
and  putting  up."  It  was  also  recommende<i 
that  "tbe  minimum  rates  for  stitching  adopted 
by  the  manfacturers'  union  at  St.  Gall  should 
be  the  basis  of  the  appraisement,  but  if  tbe 
price  of  the  stitching  should  be  advanced,  tbe 
invoice  should  be  in  accordance  therewith." 
One  of  the  plaintiffs  signed  the  committee's 
communication  to  the  commission  and  the  sub- 
sequent agreement,  but  ou  tbe  same  day  sent 
to  tbe  commission  a  written  protest  stating 
that  he  doubted  tbe  authority  for  the  exaction 
of  the  ten  per  cent  on  the  cost  of  the  i^rice  for 
cloth  and  stitching,  but  had  no  doubt  at  all  as 
to  the  illegality  of  the  exaction  on  the  charges 
incurred  for  bleaching  and  finishing. 

As  to  one  of  the  importations  in  question 
here,  an  advance  of  seven  per  cent  was  made 
by  direction  of  the  merchant  appraiser,  but  the 
reason  therefor  did  not  appear,  and  no  reap- 
praisement  was  called  for  or  had.  As  to  the 
other  importations,  the  appraiser  raised  the 
entered  value  about  nine  per  cent.  Tbe  plain- 
tlfifft  demanded  a  reappraisement,  upon  which 
the  merchant  appraiser  in  one  case  approved 
the  entry;  in  the  other  cases  the  merchant  ap- 
praisers recommended  an  advance  of  six  per 
cent;  the  general  appraiser  made  the  advance 
about  ten  per  cent;  and  the  collector  decided 
in  favor  of  the  general  appraiser. 

Plaintiffs  protested  "against  the  standard  of 
value  adopted  by  the  appraising  officers  and  of 
their  appraised  value  as  returned  by  them  and 
approved  by"  the  collector,  upon  various 
grounds,  in  substance,  because  the  standard 
dutiable  value  of  the  merchandise  established 
by  the  collector  included,  "besides  the  actual 
market  value  or  wholesale  price,  commissions 
and  charges  non  dutiable  under  section  7,  Act 
of  March  8, 1883;"  because  the  goods  should 
have  been  appraised  at  their  actual  market 
value  or  wholesale  price  in  the  gray,  adding  to 
such  value  the  cost  for  laundrying  and  finish- 
infir  thf^m,  and  no  more,  as  provided  by  section 
2906  of  the  Revised  Statutes  and  section  7  of 
244]the  Act  of  March  3.  1883,  whereas  ♦there 
had  been  illegally  included  **a  further  amount 
to  cover  the  incidental  charges  incurred  in  the 
purchase  and  preparation  of  said  goods  for 
shipment,  such  charges  or  incidental  expenses 
being  for  designs  furnished  the  manufacturer, 
salary  of  tbe  buver.  and  clerk  hire,  rent  of 
buyer's  office,  and  rooms  for  putting  up  and 
packing  for  shipment.  Interest  on  money  cred- 
its for  tbe  purchase  of  the  goods  andf  for  a 
profit  or  commission  In  excess  of  such  aggre- 
gate ccst,  or  one  or  more  of  such  charges," 
which  charges  or  items  of  costs  were  non- 
dutiable  under  section  7;  because  the  goods 
were  dutiable  "at  no  more  than  the  cost  or 
value  of  tbe  materials  composing  such  mer- 
chandise, together  with  the  expense  of  manu- 
facturing,  preparing,  and   puttine  up   such 
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merchandise  for  shipment  as  provided  in  sec- 
tion 9.  Act  March  3,  1888;"  "that  thesUndard 
marketable  condition  of  embroideries  is  io  tbe 
gray;  that  the  wholesale  current  market  prices 
for  regular  goods  bought  in  tbe  regular  man- 
ner is  usually  quoted  in  tbe  gray,  according  to- 
the  number  of  stitches  contained  in  a  (riveo 
pattern;  such  price  plus  the  market  value  of 
ihe  muslin  upon  which  the  stitching  is  done 
constitutes  their  marketable  condition;  to  tbi» 
value  is  to  be  added  tbe  expenses  for  laundry- 
ing and  finishing,  to  make  dutiable  value  tin- 
der  existing  laws,  and  no  more." 

By  section  2902  of  the  Revised  SUtutes.  it 
was  made  tbe  duty  of  the  appraisers  of  tbe 
United  States,  .  ,*.  by  all  reasonable  way* 
and  means,  ...  to  ascertain,  estimate,  ar<! 
appraise  the  true  and  actual  market  value  and 
wholesale  price  ...  of  imported  merchan- 
dise, at  the  time  of  exportation,  and  in  tbe 
principal  markets  of  the  country  whence  the 
same  has  been  imported  into  the  United  States; 
and,  by  section  2904,  the  day  of  actual  shifv 
ment  is  made  the  day  as  of  which  the  duty  i» 
to  be  estimated. 

Section  2908  provided: 

"  When  an  ad  valorem  rate  of  duty  is  im- 
posed on  any  imported  merchandise,  or  whe» 
the  duty  imposed  shall  be  regulated  by.  or  tix- 
rected  to  be  estimated  or  based  upon,  the  value 
of  the  square  yard,  or  of  anyspecilJed  quan- 
tity or  parcel  of  sticb  merchandise,  the  col- 
lector.  .  .  shftll  cause  the*actual  market [2 4t> 
value,  or  wholesale  price  thereof,  at  tbe  perio<1 
of  the  exportation  to  tbe  United  States,  in  the 
principal  markets  of  the  country  from  whioh 
tbe  same  has  been  imported,  to  be  appraisel. 
and  such  appraised  value  shall  be  cousidcn  il 
tbe  value  upon  which  duty  shall  be  asstsse^l/' 

By  section  2907,  in  determining  tbe  dutiable 
value,  there  was  to  be  added  to  tbe  market 
value  "tbe  cost  of  transportation,  shipment, 
and  transshipment,  with,  all  the  expenses  in- 
cluded, from  tbe  place  of  .  .  .  manufacture 
.  .  .  to  tbe  vessel  in  which  shipments  is  made 
to  the  United  States;  tbe  value  of  tbe  sack,  box. 
or  covering  of  any  kind  in  which  such  mer- 
chandise is  contained:  commission  at  tbe  usual 
rates,  but  in  no  case  less  than  two  and  a  half 
per  centum;  and  brokerage,  export  duty,  and 
all  other  actual  or  usual  charges  for  puttini^ 
up,  preparing,  and  packing  for  transportatioa 
or  shipment.  All  charges  of  a  general  char- 
acter incurred  in  tbe  purchase  of  a  general  in- 
voice shall  be  distributed  pro  rata  among  all 
parts  of  such  invoice." 

Section  2908  provided  that  all  additions 
made  to  the  entered  value  of  merchandise  for 
charges  should  be  regarded  as  part  of  the  ac- 
tual value  of  such  merchandise,  and  if  such 
addition  exceeded  by  teu  per  cent  tbe  value 
declared,  in  addition  to  the  duties,  twenty  per 
cent  duly  should  be  collected. 

Section  2930  read  thus: 

"If  the  importer,  owner,  agent,  or  conidgoee. 
of  any  merchandise  shall  be  dissatisfied  with 
tbe  appraisement,  and  shall  have  complied 
with  the  foregoing  requisitions,  he  may  forth- 
with give  noice  to  the  collector,  in  writing,  of 
such  dissatisfaction;  on  the  receipt  of  which 
the  collector  shall  select  one  discreet  and  tr.' 
perienced  merchant  to  be  associated  with  cam 
of  the  general  appraisers  wherever  practicable, 
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«r  two  discrtfet  and  ezperienccd  merchaDts, 
(idsros  of  the  Unilcd  States,  familiur  with  the 
chAficter  and  value  of  the  goods  in  question, 
\o  enmioe  and  appraise  the  same,  agreeably 
*h)  tbe  forei;oing  provisions;  and  if  they  shall 
dkii^Tee,  tbe  collector  shall  decide  between 
\hfi\  and  the  appraisement  thus  determined 
UoH  be  final  and  be  deemed  to  be  the  true 
Tilae.  and  the  duties  shall  be  levied  thereon 
lecordingly.'* 

246'  *Sections  2907  and  2908  were  repealed 
br  tb*  seventh  action  of  the  Act  of  March  3, 
li^Sa,  which  further  declared — 

"And  hereafter  none  of  the  charges  imposed 
tT  said  sections  or  any  other  provisions  of  ex- 
i/nog  law  shall  be  estimated  in  ascertaining 
the  faiue  of  goods  to  be  imported,  nor  shall 
tbe  value  of  the  usual  and  necessary  sacks, 
crates,  boxes,  or  covering,  of  any  kind  be  es- 
timated as  part  of  their  value  in  determining 
::»  amount  of  duties  for  which  tbey  are 
lubk."    22  Slat,  at  L,  523,  chap.  121.  g  7. 

Tbe  ninth  section  of  tbis  Act  was  as  follows: 

"Sec.  9.  If  upon  the  appraisal  of  imported 
r^ds,  Wares,  and  merchandise,  it  shall  ap|)enr 
'.&i  the  true  and  actual  market  value  and 
vbf^esale  price  thereof,  as  provided  by  law, 
ciooot  be  ascertained  to  tbe  satisfaction  of  the 
•ppraiser  whether  because  such  goods,  wares, 
aoj  QHrcbaiidi^  be  con&ij*nc(i  for  sale  by  the 
iLiQufacturer  abroad  to  his  agent  in  the  United 
8:aies.  or  for  any  other  reason,  it  shall  then  be 
jwful  to  appraise  the  same  by  ascertaining  the 
et.st  or  value  of  tbe  materials  composing  such 
mt  rchaDdise,  at  the  time  and  place  of  manu- 
facture, together  with  the  expense  of  manu* 
fartoring.  preparinjr,  and  putting  up  such 
mercbandise  for  shipment,  and  in  no  case  Rhall 
iHe  value  of  such  |!Oods,  wares,  and  mercban- 
<ipe  be  appraised  at  less  than  the  total  co$«t  or 
▼aloe  thus  ascerUined."    22  Stat,  at  L.  625. 

Tbe  action  was  tried  before  Judge  Lacombc 
ind  a  jury,  and  a  verdict  directed  in  favor  of 
uc  collector.  Judgment  having  been  entered 
"P<Mi  the  verdict  given  in  accordance  with  such 
direction,  this  writ  of  error  was  sued  out.  Tbe 
opioion  of  the  circuit  judge  is  reported  in  41 
Fed.  Rep.  879. 

Jirnn.  Edwin  B.  Smith  and  Charles 
Cwv,  for  plaintiff  in  error. 

iff.  Edward  B.  Whitney*  Asiistant 
Att§.  Oen.,  for  defendant  in  error. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  Uie  court: 

Tbe  conclusiveness  of  the  valuation  of  import 
2471  ed  *merchandise  made  by  the  designated 
efficttJs,  in  tbe  absence  of  fraud,  is  too  thor- 
OQ^y  settled  to  admit  of  further  discussion, 
fittw  v.  MernU,  110  U.  8.  97  (28:  831;  Auff- 
mardt  v.  Bedden,  137  U.  8.  310  [34:  6741; 
Putatant  v.  United  States.  148  U.  S.  214  [37: 
436].  In  Avffnwrdt  ▼.  Eedden  it  was  said: 
**Tbe  government  has  the  right  to  prescribe 
^  conditions  attending  the  importation  of 
goods,  upon  which  it  will  permit  the  collector 
to  be  sued.  One  of  those  conditions  is  that  the 
tppraisal  shall  be  regarded  as  final.  .  .  .  The 
prorision  as  to  the  finality  of  the  appraisement 
■  Tiitoally  a  role  of  evidence  to  be  observed 
l>  tbe  ttm  9i  tbe  suit  brought  against  the  col* 
^ctoc. 
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Yet,  though  the  valuation  is  final  and  not 
subject  to  review  and  change  and  reconstruc- 
tion by  the  verdict  of  a  jury,  it  is  open  to  at- 
tack for  want  of  power  to  make  it,  as  where 
the  appraisers  are  disqualified  from  acting;  or 
have  not  examined  the  goods;  or  illegat  items 
have  been  added  independent  of  the  value. 
The  principle  applied  in  such  'cases  is  analo- 
gous to  that  by  which  proceedings  of  a  judi- 
cial nature  are  held  invalid  because  of  the  ab- 
sence of  some  strictly  jurisdictional  fact,  or 
facts,  essential  to  their  validity. 

But,  in  the  language  of  Mr.  Jvstiee  Blatch- 
ford  in  Auffmordt  v.  Hedden:  "This  case  does 
not  present  any  question  like  that  of  substitute 
ing  a  new  merchant  appraiser  for  one  already 
selected,  as  in  Qreely  v.  27iompson,  51  U.  8. 10 
How.  225  [18:  397],  nor  is  it  a  case  where  the 
appraiser  did  not  see  the  original  packa<:e8,  as 
in  Converse  v.  Burgess,  59  U.  8.  18  How.  413 
[15:  455],  nor  a  case  where  it  was  offered  to 
show  that  the  merchant  appraiser  was  not  a 
person  having  the  qualification  prescribed  by 
the  statute,  as  in  Oelbermann  v.  Merritt^  123 
U.  8.  856  [81:  164],  and  in  Muslin  v.  Cadwal- 
Oder,  123  t.  8.  369  [31: 169],  nor  a  case  where 
it  was  contended  that  the  appraisers  did  not 
open,  examine  and  appraise  the  parkafres  des- 
ignated by  the  collector,  as  in  Oelbermann  v. 
Sierritt,  nor  a  case  where  to  the  admitted  mar- 
ket value  of  an  importation  there  was  added 
such  additional  value  as  was  equal  to  a  reduc- 
tion made  in  the  valuation  of  the  cases  con- 
taining the  goods,  as  in  Badger  v.  Cunmano, 
130  U.  8.  89  [32:  851].  Those  were  instances 
of  errors  outside  of  the  valuntion  it«elf  and 
outside  of  the  appraisement  prescribed  by  the 
statute." 

*The  protest  in  this  case  had  no  relation [248^ 
to  want  of  qualification  or  to  insufficiency  of 
examination,  but  was  directed  to  the  alleged 
illegality  of  the  valuation,  whether  the  method 
pursued  was  to  ascertain  "the  true  and  actual 
market  value  and  wholesale  price,"  under 
section  2902  of  the  Revised  Statutes,  or  the 
value  on  the  basis  of  cost  of  production  un- 
der section  9  of  the  Act  of  March  8,  1883, 
l>ecause,  as  allejB;ed,  one  of  thb  constituent 
elements  of  the  value  as  found  was  illegally 
included. 

The  circuit  court  held  that  the  action  of  the 
appraisers  was  a  finding  of  market  value,  and 
that  conclusion  was  dearly  right.  The  certifi- 
cates of  the  appraisers  were  in  the  usual  torm, 
that  *'  the  actual  market  value  or  wholesale 
price  of  the  said  goods  at  the  period  of  the 
pxportatinn  thereof  to  the  United  States,  in 
the  principal  markets  of  the  country  from 
which  the  same  were  imported  into  the  United 
States,"  was  as  stated;  and  it  appeared  in 
terms  therefrom  that  the  advances  by  the  orig- 
inal appraiser,  and  by  the  importers,  were  *•  to 
make  market  value.^'  though  the  importers 
contend  their  advance  was  made  to  avoid  the 
imposition  of  additional  duties. 

We  must  assume  that  the  conclusion  of  the 
appraisers  was  that  the  market  value  could  be 
ascertained  to  their  satisfaction,  and  such  de- 
termination is  binding.  Stairs  T.  Feaslee,  o9 
U.  8.  18  How.  521  [15:  4741. 

The  circuit  judge  was  of  opinion  that  sec- 
tion 9  of  the  Act  of  March  3,  1883,  applied  to 
cases  where  goods  are  made  abroad  but  are 
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«old  only  in  tills  couDtry,  and  that  the  section 
did  not  apply  to  these  i^oods,  which  were  in 
effect  purchased  at  St.  Gall  at  an  ascertainable 
•expenditure.  He  said:  '*8o  far  as  the  evi- 
dence shows,  any  one  can  go  to  St.  GhU,  and 
can  there  buy  these  very  cotlon  embroicVries, 
not  precisely  of  the  same  pattern  as  Mr.  Mus- 
^r's,  but  he  can  get  a  selection  from  a  large 
Tariety  of  assorted  patterns,  and  upon  paying 
the  cost  of  the  cloth,  stitching,  bleacbing, 
cutting  up,  and  boxing,  and  the  additional 
charge,  he  can  obtain  these  goods  in  St.  Gall. 
He  may  have  to  wait  for  a  week,  or  three 
weeks,  or  five  or  six  weeks;  but  the  title  to  the 
^oods  changes  hands  in  St.  Gall,  and  the  pur- 
chaser may  have  them  delivered  to  him  there. 
If  he  chooses  to  wait  and  take  them." 
249]  *We  concur  in  this  view  and  in  the  ar- 
gument that  the  appraisers  in  treating  the  goods 
as  having  a  true  market  value,  evidently  con- 
sidered that  whilesuch  value  might  vary  as  the 
quality  of  the  materials  and  size  or  intiicacy 
of  the  patterns  varied,  it  could  be  satisfactor- 
ily ascertained  by  a  general  computation  of  all 
charges  incurreo  by  the  comoiisslouaire.  who 
occupied  the  position  of  a  wholesale  dealer, 
including  that  for  his  own  service,  and  that 
the  elements  entering  into  the  true  valuation 
of  the  commodity  would  embrace  such  items 
as  office  rent,  wages  of  employee,  superin- 
tendence, interest  on  capital,  risk,  etc.;  so 
that  what  was  called  manufacturers'  profit  was 
merely  a  percentage  to  cover  the  miscella- 
neous expenses  ana  allowances  neccss«iry  to  be 
taken  into  account  in  reaching  the  true  valua- 
tion of  the  goods. 

In  the  matter  of  CliquofB  Champagne, 
Judge  Hoffman  defined  tbe  market  value  of 
^oods  to  be  *'  the  price  at  which  the  owner  of 
tbe  goods,  or  the  producer,  holds  them  for 
aale;  the  price  at  which  they  are  freely  offered 
in  the  market  to  all  the  world;  such  prices  as 
<lealers  in  the  goods  are  willing  to  receive,  and 
purchasers  are  made  to  pay,  when  the  goods 
tire  bought  and  sold  in  the  ordinary  course  of 
trade;"  and  the  definition  was  approved  by 
this  court  One  Hundred  Twenty' Five  Bask- 
ets of  Champagne  v.  United  States  ('*Cliquofn 
Champagne^')  70  U.  8.  8  Wall.  114,  125,  142 
[18: 116.  120]. 

We  regard  it  as  quite  sufficient  for  the  in- 
<|uiry  here,  and  cannot  discover  any  legal 
ground  which  would  have  justified  the  circuit 
court  in  overhauling  the  judgment  of  the  reve- 
nue officials  that  the  mode  of  doing  business  In 
respect  of  these  embroideries  at  St.  Gall 
Afforded  the  data  for  a  *'true  and  actual 
market  value  and  wholesale  price,"  within  the 
intent  and  meaning  of  the  Act,  for  the  com- 
missionaires stood  in  the  place  of  wholesale 
•dealers,  and  the  items  made  up  the  price  they 
were  willing  to  receive  and  purchasers  were 
made  to  pay  in  the  ordinary  course  of  the 
trade. 

It  is  argued  for  the  collector  that  much  of 
the  evidence  which  was  admitted  was  incom- 
petent, but,  waiving  that  question,  we  are  of 
opinion  that  the  circuit  court  did  not  err  in 
directing  a  verdict  for  the  defendant. 

We  do  not  consider  it  necessary  to  specifical- 
250]ly  review  the  *fifty-one  errors  assigned  in 
the  brief  of  plaintiffs  in  error.  What  we  have 
«aid  disposes  of  those  relating  to  the  direction 
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to  the  jury,  and  the  othem,  which  present  ex- 
ceptions to  the  rulings  of  the  circuit  court  in 
the  admission  or  exclusion  of  evidence,  re- 
quire but  few  observations.  Some  of  the 
questions  to  which  objections  were  sustained 
were  propounded  as  to  matters  which  were 
fully  brought  out  elsewhere  in  the  evidence, 
and  the  exclusion  of  merely  cumulative  testi- 
mony cannot  be  said  to  'have  injured  tbe 
plaintiffs,  since  that  which  was  admitted  waa 
sufficient  to  test  the  correctness  of  the  direc- 
tion of  the  verdict.  Some  of  them  were 
aimed  at  eliciting  the  expenses  of  Muser 
Brothers'  establishment  at  St.  Gnll;  the  total 
expenditures  there;  what  (hey  paid  their  de- 
signer; the  amount  of  embroideries  obtained; 
and  so  on,  in  1887,  but  all  this  was  immaterial. 
Tbe  question  was  not  whether  through  the 
special  advantages  which  Muser  Brothers  en- 
ioyed  the  actual  cost  to  them  may  have  been 
less  than  what  was  decided  to  be  tbe  actual 
dutiable  value  of  their  goods,  for  the  latter 
was  determined  by  the  general  market  value 
and  wholesale  price  of  all  goods  of  the  same 
description. 

Other  questions  went  to  tbe  grounds  of  tbe 
decision  of  tbe  revenue  officers,  and  involved 
tbe  extent,  if  at  all,  to  which  they  misrlit  be 
examined  in  relation  thereto.  For  instance, 
the  general  appraiser  was  called  as  a  witness, 
and  asked  the  following  questions:  'Q.  In 
making  your  report  upon  these  several  in- 
voice;^,  and  in  adding  ten  per  cent  to  the  in- 
voice value,  did  you  or  not  take  into  consider- 
ation as  a  part  of  that  (en  per  cent  any 
manufacturer's  profit?"  **Q.  Did  you  in  mak- 
ing that  addition  ascertain  the  cost  of  the  cloth, 
of  the  stitching,  the  bleaching,  and  finishing, 
and  then  add  to  that  sum  as  a  part  of  the  ten 
per  cent  anything  for  charges  incurred  in  the 
purchase  and  preparation  of  said  goods  for 
shipment?"  "Q.  Upon  what  ground  and  to 
cover  what  did  you  add  tbe  ten  per  cent  or  the 
sum  that  you  did  add  to  the  invoice?"  Objec- 
tions to  these  questions  were  severally  sustained 
and  exceptions  taken.  Upon  the  case  made 
these  inquiries  were  either  immaterial  or  In- 
competent. 

It  is  not  pretended  that  tbe  action  of  the  ap- 
praisers was  in  *bad  faith  or  in  any  res-  [2251 
pect  fraudulent.  The  issue  made  by  the  protest 
was  that  the  valuation  was  illegal  t)ecause  in- 
cluding certain  specified  incidental  expenses 
(one  or  more  of  them)  as  for  designs,  salary  of 
buyer,  clerk  hire,  rent,  interest,  and  percentage 
on  atrgregate  cost.  Upon  the  theory  of  an  as- 
certainable market  value  at  St.  U^all,  these 
were  matters  to  be  considered  and  in  a  sense 
included,  but  not  in  the  sense  of  suhstantive 
items  independent  of  market  value  added 
thereto  to  make  dutiable  value. 

Plaintiff  contended  that  the  dutiable  value 
consisted  in  the  market  price  of  the  embroid- 
eries in  tbe  grav,  according  to  the  number  of 
stitches  in  a  given  pattern,  plus  tbe  market 
value  of  the  muslin  and  the  expenses  for  laun- 
dry in^  and  finishing  and  no  more,  but,  as  we 
have  mdicated,  the  circuit  court  rightly  de* 
dined  to  sustain  that  contention. 

The  law  imposed  the  duty  upon  the  general 
appraiser  and  the  merchant  appraiser  to  ascer- 
tain and  determine  the  value,  and  it  was  pro- 
vided that  in  case  of  disagreement  tbe  collector 
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Aoold  decitle  between  them.  Tbe  collector 
•/finned  tbe  decision  of  tbe  general  appraiser, 
lAd  xbe  Tmluation  became  fixed  accord ingl^p^. 

Tbese  officers  were  appointed  and  required 
to  pnmouDce  a  judj^ent  in  eacb  case,  and  tbe 
proper  operation  or  tbe  revenue  system  neces- 
sitated, ID  the  opinion  of  Congress,  tbat  tbcir 
<iec»ion8  should  be  final  and  conclusive.  The 
pcesampUoo  is  that  a  sworn  oflScer,  acting  in 
tbe  discharge  of  bis  duty,  upon  a  subject  over 
vbich  jurisdiction  Is  given  bim,  bas  acted 
lightly,  and  there  is  nothing  in  tbis  record 
irtJcb,  in  the  slightest  degree,  tends  to  indicate 
that  the  general  appraiser  did  not  endeavor  by 
ail  rtusouable  ways  and  means  to  arrive  at  tbe 
true  and  actual  market  value.  Among  such 
irajs  and  means  arc  market  price  or  the  quo- 
tations for  a  given  day;  amounts  realized  on 
oks,  public  and  private;  and  in  some  instances 
tbe  eost  of  production.  The  course  of  busi- 
ness at  St.  Grail  in  respect  of  tbese  embroideries 
VIS  pectiUar,  and  to  reach  a  result,  in  est! mat- 
lag  the  Talue,  required  tbe  consideration  of 
isiny  eleoienta  making  up  tbe  amount  which 
actually  represented  tbe  pecuniary  basis  of 
S52]  transactions.  How  tbese  ^various  ele- 
laeDts  impressed  the  genera]  appraiser,  and  what 
grounds  influenced  or  controlled  bis  mental 
processes,  were  matters  in  respect  of  which  be 
<oa]d  not  be  interrogated,  since  bis  decision, 
vhen  Approved  by  the  collector,  was  final,  and 
eoidd  not  be  reviewed  and  the  verdict  of  a  Jury 
fobstituted.  The  proper  evidence  of  the  de- 
<sasm  of  the  appraisers  and  of  the  collector  was 
to  be  fooDd  in  their  oflScial  returns,  and  if  they 
acted  without  fraud  and  within  tbe  powers 
conferred  od  them  by  statute,  their  decision 
coakl  not  be  impeached  by  requiring  them  to 
dlKloae  the  reasons  which  impelled  their  con- 
dofioDS  GT  by  proving  remarks  they  may  have 
aade  to  the  premises. 

The  adjudication  was  of  true  market  value, 
and  did  not  consist  in  taking  market  value  and 
adding  the  cost  and  charges  specified  in  section 
907  in  order  to  get  at  dutiable  value.  The 
percentage  of  the  commissionaires  was  not  the 
"commiaaioD"  named  in  that  section,  which 
pbualy  refers  to  other  agents  than  these  St. 
Oall  deakrs,  and,  moreover,  all  tbese  ingredi- 
ents must  be  regarded  as  simply  taken  into 
coinideration  in  making  up  an  opinion,  and 
the  valuation  could  not  be  picked  to  pieces  by 
«B  investigation  into  the  sources  of  informa- 
tion which  may  have  influenced  tbe  officers  in 
tbe  lodgment  they  pronounced.  The  seventh 
section  of  the  Act  of  March  8,  1883,  bad  no 
application. 

\ye  think  that  the  canm  wu  properly  tried, 
^nd  that  the  record  erhibite  no  material  error, 
1/  aiqK.    Judgment  affirmed. 
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THE  BREAKWATER. 

(See  S.  C.  Beporter*s  ed.  252-261) 

Rights  of  ferrphoat9--rules  of  navigation — 
crossing  steamers — awiding  danger — excep- 
tions to  rules — right  of  a  vessel— prompt 
measures, 

1.  In  view  of  tbe  rights  of  ferryboats  to  an  undis- 
turbed passasre  between  their  landing  places,  it 
Is  the  duty  of  other  steam  vessels  to  keep  as  near 
as  possible  to  the  center  of  the  stream  Id  passing 
up  and  down  tbe  New  Fork  harbor,  in  order 
that  the  exit  from  and  entrance  Into  tiie  ferry 
slips  should  not  be  checked  or  embarrassed. 

2.  Where  a  steam  ferryboat  has  t)cgun  to  move 
from  her  slip  and  has  reached  the  outer  end  of 
the  pier,  and  bas  ezchaniired  slj^nald  with  an  ap- 
proachiDff  steamer,  the  statutory  rules  of  navi- 
gation as  to  crossing  steamers  then  become  op- 
erative. 

3.  Rule  19.  requiring  in  the  case  of  crossing 
steamers;  that  the  one  having  the  other  upon-her 
starboard  side  shall  keep  out  of  the  way  of  the 
other  applies  to  a  steam  tctvyboBt  from  the  mo- 
ment she  gets  under  way,  and  requires  a  steam- 
ship which  has  the  ferryboat  on  her  starboard 
side  to  keep  out  of  the  way  of  the  ferryboat  and 
requires  the  latter  to  keep  her  course  and  speed. 

4.  Rules  of  navigation  are  obligatory  upon  vessels 
approaching  each  other,  from  the  time  the  neces- 
sity for  precaution  begins,  and  continue  to  l)e 
applicable  as  the  vefsols  adianee,  so  long  as  the 
means  and  opportunity  to  avoid  the  danger  re- 
main. 

5.  Exceptions  to  the  rules  of  navigation  should  1)6 
admitted  with  great  caution,  and  only  when  im- 
peratively required  by  the  special  circum- 
stances mentioned  In  Rule  24. 

6.  A  vessel  at  rest  has  the  right  to  start  from  her 
wharf  in  sight  of  an  approaching  vessel,  and 
thereby  impose  upon  the  latter  the  obligation  to 
avoid  her. 

7.  Where  the  signals  exchanged  l)etween  two 
steamers  Indicate  clearly  that  one  of  them  ac- 
cepts the  situation  and  the  obligation  Imposed 
upon  her  by  the  starboard  hand  rule,  she  is 
bound  to  take  prompt  measures  to  discharge 
herself  of  such  obligation. 

[No.  61.1 
Argued  Nov.  9,  1894,    Decided  Dec,  3, 1894, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  affirming  the  decree  of  the 
district  court,  that  the  steamship  Breakwater,  * 
was  wholly  in  fault  for  a  collision  between  her 

Note.— -4.S  to  coUisUm,  rules  for  avotding;  steamer 
meetifio  steamer,  see  note  to  Williamson  v.  Barrett, 
14:  68. 

As  to  rights  of  steam  and  sailing  vesseis  with  refer- 
tnce  to  ea^  other  and  in  pof^elng  and  meetitig.see 
note  to  St.  John  v.  Paine,  18: 537. 

As  to  vessel  overtaking  another^  see  note  to  tbe 
Abbotsford  v.  Johnson.  ?6:  168. 

As  to  measure  of  damages  for  eoUison,  see  notes 
to  Smith  V.  Ck)ndi7,  U:  86,  and  The  Amiable  Nancy, 

4:  456. 

As  to  damageswhere  two  vesseis  are  at  fault  for 
injtirv  to  another,  see  note  to  The  City  of  Hartford 
V.  Rideout,  24:  980. 

As  to  collision:  rules  of  navigation:  steam  vessels 
meeting:  steam  vessel  and  sail  vessel  meeting:  speed; 
HabiUtyfor  roHisinn,  see  note  to  The  B.  A.  Packer 
T.  New  Jersey  Lighterage  Ck>.  36:  458. 
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ADd  the  steam  ferryboat  PaTonia,  aod  that  the 
latter  was  wilbout  fault,  etc.     Affirmed, 
See  same  case  below,  89  Fed.  Hep.  611. 

Statement  by  Mr.  Justice  Brown: 

Tbis  was  a  libel  in  admiralty  for  a  collision 
wbich  took  place  od  December  16.  1887.  be- 
tween the  steam  ferryboat  Pavonia  of  the  Erie 
Railway  line,  as  she  was  leaving  her  Blip  at 
the  foot  of  Chambers  street  in  the  North  River, 
and  the  steamship  Breakwater  of  the  Old 
Dominion  line,  as  she  was  coming  up  the 
river  to  her  berth  at  the  foot  of  Beacb  street 
above  the  ferry  slip. 

254]  *The  collision  occurred  a  short'distance 
below  the  ferry  slip,  the  Breakwater  strikinp: 
the  Pavonia  on  her  port  side  a  little  abaft  her 
wheel,  and  seriously  dama^ng  her.  The  libel 
charged  the  Breakwater  with  having  been  in 
fault  fornot  keeping  out  of  the  way  of  the  ferry- 
bout,as  required  by  the  starboard  hand  rule;  and 
for  coming  up  the  river  too  near  the  shore,  and 
at  too  great  speed.  The  answer  attr  buted  the 
collision  either  to  unavoidoble  accident,  or  to 
the  negligence  of  the  fcrr}  boat  in  leaving  her 
slip,  either  without  seeing  the  Breakwater,  or 
at  a  time  when,  if  she  Imd  seen  her,  she  must 
have  known  there  was  danger  of  collision  in  so 
leaving. 

The  district  court  found  the  Breakwater,  to 
have  been  wholly  in  fault  (89  Fed.  Rep.  511) 
and  upon  appeal  to  the  circuit  court  this  decree 
was  aiHrmed  by  J/r.  Justice  Blatchford  upon 
the  following  finding  of  farts: 

**l.  The  steam  ferryboat  Pavonia,  owned  by 
the  New  York,  LakeErie  &  Western  Railroad 
Company,  and  the  steamship  Breakwater, 
owned  by  the  Old  Dominion  Steamship  Com- 
pany, collided  with  each  other  at  or  about  4:50 
o'clock  p.  M.  on  the  16th  day  of  December, 
1887,  in  the  North  river,  about  abreast  of  the 
middle  of  the  slip  between  pier  28  (old  num- 
ber) known  as  the  Fall  River  pier,  and  pier  29 
(oldnumt)er)  known  as  the  Providence  pier, 
and  about  400  feet  out  in  the  river  from  the 
ends  of  those  piers. 

"2.  Immediately  adjacent  to  pier  29  (old 
number)  and  to  the  northward  thereof,  there 
were  two  slips  of  the  Pavonia  or  Erie  ferry, 
which  was  operated  by  the  New  York,  Lake 
Erie  &  Western  Railroad  Company.  Tlie 
more  northerly  of  those  slips  was  bounded  on 
the  north  by  a  pier  known  as  No.  20  (new 
number)  which  was  the  first  pier  to  the  north 
of  pier  29  (old  number)  and  the  piers  below  it. 
Those  slips  were  at  the  foot  of  Chambers  street. 

'*8.  Shortly  before  tbe  collision,  the  Pavonia 
left  her  upper  or  northerly  slip,  on  the  New 
York  city  side,  on  one  of  her  regular  trips, 
bound  to  her  slip  across  the  river  in  New  Jer- 
sey, which  latter  slip  was  to  the  northward  of 
Chambers  street. 

*  *4.  The  distance  from  the  upper  or  northerly 
255]  rack  of  the  *slips  at  Chambers  street  to 
the  upper  or  northerly  side  of  the  pier  at  Bar- 
clay street,  which  was  the  fourth  street  south  of 
Chambers  street,  was  881^  feet.  The  upper 
•lip  at  Chambers  street  was  87i  feet  wide;  tbe 
whole  slip  was  200  feet  wide. 

**5.  At  the  time  the  Pavonia  left  her  bridge 
the  Breakwater  was  about  off  Barclay  street, 
coming  in  from  sea  on  one  of  her  regular  trips 
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to  her  berth  at  the  foot  of  Beach  street,  which, 
was  to  the  north  of  Chambers  street, 

**6.  The  tide  was  strong  ebb,  the  wind  was^ 
northwest,  and  the  weather  was  clear. 

*•?.  The  Pavonia  started  to  move  slowly  out 
of  her  slip  under  a  hard  aport  wheel,  wliiclk 
was  fastened  in  the  becket,  and  so  remained 
until  the  collision.    As  her  bow  emercred  the- 
elTect  of  the  wind  and  tide  was  to  swing  her 
bow  somewhat  down  the  river,  but  this  swing- 
was  overcome  before  the  collision,  at  which 
time  her  bow  was  on  a  swing  up  the  river. 
The  wind  and  tide  had  the  effect  also  to  set 
her  bodily  down  the  river.    Her  course  from 
the  time  of  her  starting  until  the  collision.  wa» 
the  usual  course  of  ferryboats  on  leaving  their 
slips  under  like  circumstances.    The  course  of 
the  Breakwater  from  the  vicinity  of  tbe  Bat- 
tery was  along  the  New  York  docks.     As  she- 
neared  the  Coi  tiand  street  ferry  slip  she  ap- 
proached closer  to  the  docks,  and  from  that 
time  continued  on  a  course  about  400  feet  there- 
from. 

"8.  The  Pavonia  sounded  the  usual  long^ 
single  whistle  to  warn  approaching  vessels  a» 
she  commenced  to  move.  Shortly  tbereaf!«»r 
the  Breakwater  soundnd  in  reply  a  f^ingle- 
whistle,  at  which  time  Ihe  Pavonia  was  mov- 
ing slowly,  her  bow  having  reached  about 
the  outer  end  of  pier  20  (new  number).  The^ 
Pavonia  immediately  replied  by  a  single  whis- 
tle, which  was  answered  by  a  single  whistle- 
from  the  Breakwater.  The  Pavonia,  whea 
her  stern  was  about  as  far  out  as  the  outer  end 
of  pier  20  (new  number)  sounded  another  sin- 
gle whistle  to  the  Breakwater,  which  was  an- 
swered by  the  Breakwater  by  a  single  whistle. 
Before  the  collision  the  Pavonia  sounded  alarn^ 
whistle?. 

"8.  As  soon  as  the  Pavonia  received  the  first 
whistle  from  the  Breakwater  her  ensrine  was  put 
to  full  speed  ahead,  and  *so  continued  f25C^ 
until  the  collision.  As  soon  as  the  Breakwater 
sounded  her  first  whistle  her  engine  was  im- 
mediately stopped,  and  when  the  Pavonia 
sounded  her  second  whistle  the  engine  of  the 
Breakwater  was  immediately  put  full  speed 
astern. 

"9.  The  speed  of  the  Breakwater  at  the  time 
she  sounded  her  first  whistle  was  about  six 
miles  an  hour,  but  at  the  time  of  the  collisioa 
her  headway  by  the  land  was  almost  entirely^ 
if  not  quite,  stopped. 

•'10.  The  stem  of  the  Breakwater  struck  the 
Pavonia  on  the  port  side  of  the  lattf*r  a  little 
abaft  her  wheel,  cut  through  her  guard  into 
her  hull,  and  the  Pavonia  was  thereby  seriously 
damaged. 

**11.  If  tbe  engine  of  tbe  Breakwater  had 
been  promptly  reversed  when  she  blew  her 
first  whistle  her  headway  could  have  beeti  en- 
tirely stopped  in  going  her  length  of  212  feet 
and  the  colIi^iion  would  have  been  avoided. 

•n2.  The  New  York,  Lake  Erie  &  Western 
Railroad  Company  suffered  damages  by  reasoo 
of  the  collision  as  follows,  viz:  Repairs  to  the 
Pavonia,  $4770.02,  with  interest  from  Febru- 
ary 1,  1888:  demurrage,  $2800,  with  interest 
from  June  18,  1889. 

**0n  the  foregoing  facts  I  find  the  following 
conclusions  of  law: 

"1.  The  Breakwater  was  in  fault  because^ 
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kiriof  the  Pavonla  on  her  own  starboard  side 
lod  l^iog  on  a  crossing  course,  she  did  not 
keep  oat  of  the  way  of  the  Pavonia,  and  in  not 
UkiDS  into  consideration  the  probable  and 
asail  course  of  the  Pavonia  under  Ibe  circum- 
ftanct^  of  the  tide  and  wind,  and  in  not  re- 
Tfrsiofr  her  engine  at  the  time  she  gave  her 
fc.t  whistle. 

**2.  The  Pavonia  was  without  fault. 

'•3.  In  the  suit  brought  by  the  New  York, 
Lakf  Erie  &  Western  Railroad  Company  it 
V  eniilied  to  a  decree  for  $4770.02,  with  inter- 
«  from  February  1, 1«88,  and  for  $2800,  with 
interest  from  June  18,  IS^'O,  and  for  its  costs 
in  Ibe  district  court,  taxed  at  $159.75,  and  for 
us  costs  in  this  court,  to  be  taxed, 

*M.  In  the  suit  brought  by  the  Old  Dominion 
2i>7]  Steamship  *Company  a  decree  must  be 
tnltreddiNmi«%ingthe  libel  and  awarding  to  the 
Xew  York,  Lake  Erie  &  Western  Railroad  Com- 
pany its  costs  in  the  district  court,  taxed  at 
t41.d.).  and  its  costs  in  this  court,  to  be  taxed." 

^utfeequently,  and  upon  motion  of  the 
flaimiot,  the  court  made  the  following  ad* 
ditiooa]  finding: 

"The  Breakwater  is  an  iron  steamer  of  1100 
U'fls  burden  and  212  feet  long.  Before  and  at 
the  Ume  of  the  collision  her  master,  chief  offi- 
cer, quartermaster,  and  a  Sandy  Hook  pilot, 
who  WIS  only  a  passenger,  were  in  her  pilot 
boose.  The  second  officer  was  on  the  forward 
drt'k  in  front  of  the  wheel  house.'* 

From  the  decree  of  the  circuit  court  the 
owoenof  the  Breakwater  appealed  to  this  court 


Mmr$.  Frank  D.  Sturg^B  and  Edtoard 
L  Owen,  for  appellant: 

Ttir  collision  was  due  to  the  fault  of  the 
PftTooia  in  starting  from  her  slip  at  a  time  and 
^er  circumstances  which  gave  the  Break- 
wster  no  alternative  except  to  reverse  in  order 
lotfoidher. 

Rule  19,  known  as  the  starboard  hand  rule, 
^oes  not  apply. 

"  Rule  19. — If  two  vessels  under  steam  are 
cnxsiog  so  aa  to  involve  risk  of  collision,  the 
Teasel  which  has  the  other  on  her  starboard 
fide  shall  keep  out  of  the  way  of  the  other." 

Two  vessels  are  not  under  steam  when  one  is 
*i  rest;  nor  or  they  on  crossing  courses  when 
one  is  moored  to  her  dock.  A  reasonable  time 
^  DO  doubt  required  for  the  execution  of 
manoeuvres  agreed  upon. 

Thf  Bntania,  34  Fed.  Rep.  546. 

Coder  the  rule  that  a  steamer  must  keep  out 
oftbeway,  she  must,  of  necessity,  determine 
for  herself,  and  upon  her  own  responsibility, 
radependently  of  the  sailing  vessel,  whether  it 
is  afer  to  go  to  the  right  or  left  or  to  stop. 

.V«D  York,  L,  V.  8:  Mail  88.  Co.  v.  Rum- 
K  ea  U.  8.  21  How.  372,  384  (16:  144). 

The  principle  involved  is  the  same  in  the 
<^  of  two  steamships  crossing,  where  it  is  the 
<^tT  of  the  one  who  has  the  other  on  her  star- 
boird  bow  to  keep  out  of  the  way  of  the  other. 

The  Britannia  v.  Cleugh,  153  (j.  S.  180,  144 
(3^:  WO.  665). 

Obedience  to  the  rules  is  not  required  until 
^  necessity  arises  for  obedience,  until  the 
time  arrives  for  precautions  to  be  taken.  Then 
**»«  r^ilations  must  be  observed,  and  contin- 
ttooily  antil  the  necessity  ceases. 


Phaser  v.  T/ieWenona,  88  U.  S.  19  Wall.  41, 
52(22:  52,  58). 

When  two  vessels  are  in  motion  and  have 
drawn  together  into  a  situation  which  requires 
the  observance  of  a  given  rule,  neither  has  the 
right  to  change  that  situation  so  as  to  brfng  it 
within  the  provisions  of  any  otlier  rule. 

The  Pechfarton  CaHle,  L.  R.  3Prob.  Div.  11; 
TIu  Seaton,  L.  R.  OProb.  Div.  1;  The  State  of 
Texas,  20  Fed.  Rep.  254. 

Action  under  Uule  19  is  not  contempora- 
neous with  action  under  Rule  21,  requiring  a 
vessel  to  slacken  speed,  or  stop  and  reverse. 
Under  Rule  19,  admitting  of  the  use  of  the 
helm,  such  use  must  be  made  prior  to  the  ne- 
cessity arising  for  use  of  the  engine. 

The  Free  State,  1  Brown,  Adm.  251,  261, 
268.  91  U.  S.  200  (23:  209);  The  Jesmond,  L. 
R.  4  C.  P.  1;  TJie  Beryl,  L.  R.  9  Prov.  Div. 
137,  142. 

The  fact  that  after  the  Pavonia  started  sig 
nals  were  exchanged  does  dot  affect  the  prin- 
ciple. The  signals  were  in  conformity  with 
the  course  adopted  by  the  Pavonia.  Our  con- 
tention is  that  she  had  no  right  to  such  a 
course,  and  having  taken  it  voluntarily,  she 
could  not  create  a  new  obligation  under  it 
upon  the  Breakwater,  by  giving  or  receiving 
signals. 

Belden  v.  Chase,  150  U.  S.  674-703  (37: 1218, 
1228):  The  Albermarte,  8  Blatchf.  200-204; 
The  Oreenpoint,  31  Fed.  Rep.  231,  232;  The 
Nereus,  23  Fed.  Rep.  456. 

The  Pavonia  was  at  fault  for  violating  Rule 
21,  which  requires  vessels  to  slacken  speed,  or 
stop  and  reverse. 

The  Albermarle,  8  Blatchf.  200. 

When  approaching  so  as  to  involve  risk  of 
collision,  each  should  slacken  speed,  and  if 
necessary  stop  and  reverse.  This  should  not 
be  delayed  until  efforts  to  slow,  stop  and  re- 
verse would  be  useless. 

The  John  Mclntyre,  L.  R.  9  Prob.  Div.  133: 
Brown  v.  Slauson  (**  lite  Nichols'')  74  U.  S.  7 
Wall.  656-663  (19:  157,  158);  The  Johnson  v. 
McCord,  76  U.  S.9  Wall.  146-153(19:610,  611); 
The  Huntsville,  8  Blatchf.  228-281. 

Nor  is  one  vessel  relieved  from  obedience  to 
the  rule  because  the  other  is  not  obedient  there- 
to, or  obedient  to  any  other  rule. 

TJte  Ericsson.  Swab.  Adm.  38;  Tlte  Oalileo, 
28  Fed.  Rep.  409;  The  Aurania,  29  Fed.  Rep. 
128;  The  John-  McTntyre,  9  Prob.  Div.  135; 
Williamson  v.  Barrett,  54  U.  S.  13  How.  106- 
109  (14:  71-73):  Lanev.  The  A.  Denike,  3  Cliff. 
117-122;  Beattyv.  Hannah  The  Manitoba")  122 
U.  8.  97(30:  1095);  The  Memnon,6Asp.  Mar. 
Cas.  317;  New  llaren  Steam  Transp.  Co.  v.  Tlte 
Continental,  81  U.  S.  14  Wall.  345-359  (20: 
801-S03);  The  America  v.  Camdem  dt  A.  R.  dt 
Transp.  Co.  92  U.  S.  432  (23:  724);  The  Stan 
more,  L.  R.  10  Prob.  Div.  135;  77ie  Favorita, 
V.  Union  Ferry  Co.  85  U.  8.  18  Wall.  598  (21: 
866);  TheJesmond,  L.  R.  4  C.  P.  1:  The  Free 
State,  1  Brown  Adm.  251;  TheKhedire,  L.  R. 
5  App.  Cas.  876;  The  Ceto,  L.  R.  14  App.  Cas. 
670. 

It  was  as  much  the  duty  of  the  Pavonia  to 
have  foreseen  and  provided  asrainst  effects  of 
the  tide  and  wind  upon  herself  as  it  was  the 
Breakwater's  duty. 

TJie  Columlnts.  Abb.  Adm.  884-387. 

A  steamer,  although  appointed  to  go  out  at 
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fixecl  periods  is  bound  to  remaiD  in  her  slip. 
DotwitbstaodiDg  the  time  of  her  departure,  if  a 
yessel  is  seen,  or  is  in  a  position  to  be  Been, 
outside,  which  she  will  be  in  danger  of  strik- 
ing if  £:ot  under  way  at  that  time. 

Randolph  y.  United States.l  Newb.  Adm.  497; 
The  MaiihcmetU  34  Fed.  Rep.  408-423. 

Ferryboats  have  no  superior  privileges  to 
those  of  other  vessels  navigating  in  the  harbor. 
Tbere  is  no  right  of  way  into  collision;  nor 
can  one  vessel  insist  upon  a  right  of  way,  if  by 
80  d«  ing  she  creates  risk,  or  renders  collision 
certain  by  proceeding  when  danger  already 
exists. 

Miner  v.  TTie  8vn  nyndc,  91 U.  8.  208  (23: 802); 
Martin  v.  Northern  Tranfp,  Co,  (**  The  Maria 
Martin ")  79  U.  8.  12  Wall.  81  (20:  251); 
T7i€  Pega9u8,  19  Fed.  Rep.  47;  The  Columbia, 
23  Blatchf.  270. 

Qrn«s  fault  on  the  part  of  one  vessel  will 
not  excuse  another  from  adopting  every  proper 
precaution  required  by  the  special  circum- 
ataiires  of  the  case  to  prevent  a  collision. 

Pentz  V.  T/ie  Ariadne.  80  U.  8.  18  Wall. 
475.  479  (20:  542,  642);  CJiamherlnin  v.  Ward, 
e:i  U.  S.  21  How.  548,  560  (16:  211,  215);  The 
Jay  Gould,  19  Fed.  Rep.  765. 

The  Breakwater  dia  not  violate  the  pro- 
visions of  Rule  21. 

Atars/iall  v.  The  Adriatic,  107  U.  8.  515 
(27:  49H);  Sfare  v.  The  Scotia,  81  U.  8.  14 
Wall.  170  (20:  822);  The  A,  P.  Cranmer,  19 
Blatchf  507;  TJie  Baltic,  2Beii,  98;  Tfie  Ulster, 
1  Mar.  L.  Cas.  284. 

The  Breakwater  was  not  in  fault  because  of 
her  position  400  feet  from  the  piers.  Hhe  was 
pursuing  a  proper  course  to  make  her  landing 
against  the  wind  and  tide,  and  she  was  seen  in 
sufficient  time  to  avoid  all  danger. 

The  City  of  Hartford,  4  Ben.  568;  The  F.  M. 
Wilson,  7  Ben.  867;  The  Fanita,  8  Ben.  11; 
The  Edmund  Levy,  8  Ben.  144;  The  EL  A, 
Packer,  20  Fed.  Rep.  827. 

Messrs.  Geo.  jBethane  Adams  and 
Franklin  A.  Wileox,  for  appellee: 

The  collision  was  due  to  the  nej^lect  of  the 
Breakwater  to  observe  her  statutory  duty,  con- 
firmed by  an  agreement  of  signals  to  keep  out 
of  the  why  of  the  ferryboat. 

Betden  v.  Chase,  150  U.  8. 674, 684  (37: 1218. 
1222);  The  City  of  Springfield.  29  Fed.  Rep. 
933.  affirmed  in  36  Fed.  Rep.  568;  The  Beta, 
40  Fed.  Rep.  899;  The  Cyclops,  45  Fed.  Rep. 
122;  TliC  Intrepid,  48  Fed.  Rep.  827;  The  Pal- 
tie,  41  Fed.  Rep.  603;  Tfu  Titan,  44  Fed. 
Rep.  610. 

In  addition  to  the  obligation  cast  upon  the 
Breakwater  by  the  19th  Rule,  the  Pavonia  had 
the  right  of  way  for  her  necessary  course  out 
of  her  slip,  and  the  Breakwater  was  bound  to 
observe  and  avoid  her. 

The  Relief,  Olcott.  104,  109:  The  John  8. 
Darey,  29  Fed.  Rep.  644;  The  West  BrooMvn, 
45  Fed.  Rep.  60,  affirmed  in  49  Fed.  Rep.  688; 
The  Fatorita,  8  Blatchf.  541,  affirmed  in  85 
U.  8. 18  Wall.  698  (21:  866);  The  Brooklyn,  62 
Fed.  Rep.  769;  The  C.  H.  JSeuff,  82  Fed.  Rep. 
287. 

It  ia  obvious  that  no  authorities  dted  by  the 
claimant  have  any  bearing  upon  the  quefstion. 
The  case  is  controlled  by  rules  of  navigiation 
aptly  expressed  in  The  John  Tajflar,  dBeui  228. 

There  was  also  an  obligation  imposed  upon 
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the  Breakwater  because  she  had  the  advantage 
of  the  tide  to  assist  her  in  keeping  out  of  the- 
way  by  reversing. 

Robert  V.    The  Galatea,  92  U.  8.  489,  44(^ 
(28:  727,  729);  The  Volunteer,  49  Fed.   Rep. 
477.  478. 

The  rules,  as  well  as  the  agreement  of  8ig> 
nals  and  the  exigency  of  the  situation,  re- 
quired the  Pavonia  to  keep  her  course  and 
speed. 

23d  &  24th  Rules  of  Navigation. 

8be  was  bound  by  the  provisions  of  the  23d> 
Rule  and  would  have  been  in  fault  if  she  had 
stopped  and  reversed,  unless  she  could  hnve 
Justified  herself  by  proving  cleurly  that  she- 
was  in  extremis. 

The  Northfeld  dk  The  Hunter,  4  Ben.  1 12, 
affirmed  by  this  court,  and  reported  only  ia> 
U.  8.  8iK).  Ct.  Rep.  24  L.  ed.  680;  The  Gen- 
eral U.  S.  Grant,  6  Ben.  465;  The  Corsica  v. 
Se/iuyUr,  76  U.  S.  9  Wall.  630  (19:  804);  Th<r 
Cayuga  v,  Hoboken  Land  db  Imp.  Co.  81  U.  S. 
14  Wall.  270  (20:  828);  8ea/rs  v.  The  Scotia,  81 
U.  8.  14  Wall.  170  (20:  822);  Ludwig  v.  T/ur 
Free  State,  91  U.  8.  200  (23:  299),  G aiding  v. 
The  Illinois,  103  U.  8.  298  (20:  563);  MarsUalt 
V.  The  Adriatic,  107  U.  8.  612  (27:  497);  Ther 
St.  Johns.  84  Fed.  Rep.  763;  The  Nacoodtee  v. 
Mosfley,  137  U.  S.  840(34:  690);  Tfie  Bntannia,. 
V.  Cleugh,  153  U.  8.  180  (38:  660);  The  Nut- 
meg StaU,  62  Fed.  Rep.  847. 

After  the  Pavonia  started  she  was  required 
to  keep  her  headway  to  avoid  collision,  and  to 
rely  upon  the  Breakwater's  agreement  to  keep- 
out  of  her  way. 

The  Greenpoint,  81  Fed.  Rep.  281.  232;  Th& 
Susquehanna,  35  Fed.  Rep.  320.  823;  Th& 
Britannia,  84  Fed.  Rep.  540;  The  Memnon,  ^ 
Asp.  Mar.  Cas.  483;  The  Farorita  v.  Uniom 
Ferry  Co.  86  U.  8.  18  Wall.  698  (21:  85B). 

If  the  master  of  the  Pavonia  erred  in  judg- 
ment in  going  ahead  instead  of  stopping  an<2 
backing,  it  was  not  a  fault. 

New  Fork  <fe  L.  U.  8.  Mail  S8.  Co.  v.  Rum-^ 
ball,  62  U.  S.  21  How.  372  (16:  144);  Brown  v. 
Slavson  {*' The  Nichols")  74  U.  S.  7  WalL 
656,  666  (19:  157,  159);  The  CarroU  v.  Green, 
75  U.  8.  8  Wall.  802,  805  (19:  392.  303);  Jone9> 
V.  Slauson  ('•  The  Elisabeth  Jones")  112  U.  S. 
514,626(28:  812,816);  The  Bywell  CastU  L,  R. 
4  Prov.  Div.  219. 

From  any  standpoint  the  navigation  of  ih^ 
Pavonia  was  without  fault. 

Liverpool,  N.  7.  dk  P.  83,  Co.  v.  Simmons 
("  The  City  of  Paris")  76  U.  8.  9  Wall.  634, 
689  (19:  751,  753). 

A  ve^^el  which  is  primarily  in  fault  for  % 
collision  cannot  shift  its  consequences  in  pan 
upon  the  other  vessel,  without  clear  proof  of 
the  contributory  neglifi:ence  or  fault  of  the 
latter.  Her  own  negligence  sufficiently  ac- 
counts for  the  disaster. 

The  Comet,  9  Blatchf.  823;  The  John  King^ 
49  Fed.  Rep.  469.  474:  The  Clarion,  27  Fed. 
Rep.  128,  131;   Alerandre  v.  Machan  ("  JA^ 
City  of  New  Fork  ")  147  U.  8. 72,  85  (37:  84, 
90). 

Mr.  Jvftiee  Brown  delivered  the  opinion  of 
the  court: 

The  principal  contention  of  the  appellant  i» 
that  the  Pavonia  was  in  fault  for  leaving  her 
slip  At  the  time  she  did»  in  view  of  the  strong^ 
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ebbtide,  nortbcrl J  wind,  and  tbe  proximity  of 
tk  Brrakwater. 

Tbe  facts  were  that,  at  the  time  tbe  Pa^ODia 
left  ker  bridge,  tbe  Breakwater  was  off  Barclay 
gnat,  about  880  feet  dowo  tbe  river,  pursuint; 
her  course  up  the  river  about  400  feet  dislaot 
froB  tbe  outer  line  of  tbe  piers.  It  is  true  that 
tboe  was  a  strong  ebb  tide  nod  a  nortb-west 
Tiod.but  aitbough  tbe  effect  of  t  bis  was  to  swing 
tbeF^TODia's  bow  somew bat  down  tbe  river, 
tsitemc^^rcd  from  tbe  slip,  tbis  swing,  with 
ikcaidofber  wbeel,  wbicb  was  put  liard-a- 
poft,  was  OTercome  before  tbe  collision,  at 
wfaidi  time  her  bow  was  on  a  swing  up  tbe 
rivtr.  While  the  wind  and  tide  had  the  effect 
of  ettiog  her  bodily  down  tbe  river,  this  was 
o  ioddeDt  which  the  pilot  of  tbe  Breakwater 
onut  or  ought  to  have  anticipated,  and  being 
Tiraed  by  the  Pavonia's  wbistle  that  she 
Tis  ibout  leaving  her  slip,  ought  also  to  have 
pmrided  against. 

Iq  view  of  the  large  number  of  ferryboats 
pirng  between  Kew  York  and  the  opposite 
ibi^ifes,  sometimes  as  often  as  once  in  three  or 
foar  minutes  from  tbe  same  slip,  their  depart- 
xm  at  any  moment  is  a  contingency  wbicb 
(^ktio  be  reckoned  upon  and  guarded  agains^ 
There  is  a  necessity  that  these  transits  be  made 
vith  fTrtt  freqtiency  and  regularity,  not  only 
■  order  that  the  public  may  be  accommodated, 
bu  ihtt  ferryboats  arriving  from  the  opposite 
'bore*,  shall  not  be  compelled  to  lie  in  the 
«*Trtm,  with  a  chance  of  encountering  other 
nsieU,  to  await  tbe  departure  of  their  consorts 
troiD  the  New  York  slip.  Steamers  plying  up 
^2]  and  down  tbe  river  should,  ^therefore, 
teep  a  sufficient  distance  from  tbe  dock,  and 
bold  themselves  under  such  control,  as  to  enable 
tbeiD  to  avoid  ferryboats  leaving  their  slips 
upon  their  usual  schedules  of  time.  The  re- 
fprttive  obligations  of  ferryboats  and  other 
tnmers  weie  fixed  in  accordance  with  this 
mk  bv  Jtidffe  Betts  as  early  as  1845,  in  tbe 
f^f^  The  Belief ,  Olcott,  104,  in  which  he 
'poke  of  the  rights  of  ferryboats  **to  an  undis 
turbed  passage  between  their  landing  places, 
ia  tbe  performance  of  their  duties  in  that  capac- 
ity, as  a  species  of  privilege  or  immunity  not 
•ccorded  to  other  vessels,"  and  declared  it  to 
^  tbe  duty  of  other  steam  vessels  to  keep  as 
onr  as  possible  to  tbe  center  of  tbe  stream'  in 
Puooeup  and  down,  in  order  that  tbe  exit 
fnxB  toe  entrance  into  the  ferry  slips  should 
Boi  be  checked  or  embarrassed  by  the  presence 
of  other  vessels  passing  close  to  them.  Tbis 
pndice  has  t)een  acquiesced  in  for  at  least 
Wf  t  century,  and  has  been  repeatedly  recog- 
»«ed  by  tbe  local  courts.  The  H'atxfrita,  8 
Bhtcbf  539;  Tht  Monticdh,  15  Fed.  Rep.  474; 
7l<  Mn  8.  Darey,  29  Fed.  Rep.  644;  The 
^at  Brooklyn,  45  Fed.  Ri:p.  60,  49  Fed.  Rep. 
W;  The  Brooklyn,  62  Fed.  Rep.  759.  The 
ritmitn,  was  also  affirmed  by  this  court  upon 
•  'inilar  recognition  of  this  rule.  85  U.  8.  18 
WilSttpi:  856]. 

kb  hardly  necessary  to  say,  however,  that 
fe  would  not  be  applicable,  if  tbe  circumstances 
Were  tocb  as  to  indicate  that  it  would  be  im- 
P^Ue  for  an  approaching  steamer  to  avoid 
^  ferrvboet.  This  seems  to  have  been  th«* 
^^^iai'he  Columbui,  Abb.  Adm.  884,  sincQ  it 
^Qhtrdlv  he  supposed  that  the  judge,  who 
<^»^  the  case  of  The  Belitf,  shouki  haye 


intended  to  overrule  that  case  within  three 
years,  without,  at  least,  calling  attention  to  tbe 
fact.  Perhaps,  too,  tbe  practice  here  suggested 
might  be  subject  to  some  modiucution  in  a 
harbor  less  crowded  than  New  York,  where 
tbe  transits  of  the  ferryboats  are  made  with 
less  frequency.  As  Mr,  Justice  Davis  re- 
marked in  tbe  case  of  7'he  Fniorita:  "Mani- 
festly the  rules  of  navigation  must  vary 
according  to  tbe  exigencies  of  business  and  the 
wants  of  the  public.  Tbe  rule  which  >voiild  be 
applicable  in  a  harbor  where  the  business  was 
li^ht,  and  tbe  passace  of  vessels  not  liable  to  be 
^impeded,  would  be  inapplicable  in  a  [20<i 


great  thoroughfare  like  the  East  river.  As 
it  is  clear  in  tbis  case  that  a  collision  might 
have  been  avoided  by  prompt  and  decisive  ac- 
tion on  tbe  part  of  tbe  Breakwater,  after  tbe 
Pavonia  left  the  wharf,  and  that  with  proper 
management  there  was  no  risk  of  collision,  we 
think  that  no  fault  can  be  imputed  to  the  latter 
in  leaving  at  tbe  time  she  did. 

Was  she  in  fault  for  her  manner  of  leaving? 
The  finding  is  that  as  she  began  to  move  she 
sounded  tbe  usual  long,  single  wbistle  to  warn 
approaching  vessels,  and  as  her  bow  reached 
the  outer  end  of  tbe  pier,  ishe  receives  in  reply 
a  single  whistle  from  tbe  Breakwater.  From 
tbis  moment,  at  least,  the  statutory  rules  of 
navigation  became  operative,  and  required  the 
ferryboat  to  keep  her  course  and  speed,  and 
tbe  Breakwater  to  keep  out  of  her  way.  But 
that  there  might  be  no  misunderstanding  as  to 
her  intention,  the  Pavonia  again  give  a  single 
wbistle,  in  reply  totbatof  tbe  Breakwater,  and 
tbe  latter  answered  by  another  single  wbistle. 
Finding  8  indicates  also  that  the  same  signals 
were  exchanged  tbe  third  time.  Under  these 
circumstances  there  certainly  should  have  been 
no  misunderstandini^as  to  the  proposed  move- 
ments of  each  vessel,  and  no  misapprebension 
as  to  their  respective  duties.  The  Pavonia  ful- 
filled her  obligation  by  keeping  her  wheel  hard- 
a  port,  and  her  engine  at  full  speed,  to  counter- 
act the  tendency  of  the  wind  and  tide  to  carry 
her  down  tbe  river.  The  Breakwater  knew,  or 
was  bound  to  know,as  well  as  the  Pavonia,that 
tbe  immediate  effect  of  the  wind  and  tide.strik- 
ing  tbe  ferryboat  broadside,  would  cause  her 
to  sag  down  the  stream  as  she  passed  tbe  outer 
pnd  of  the  pier,  and  was  bound  to  provide 
against  this  contingency.  Tbis  she  failed  to 
do  effectively.  As  she  sounded  her  first 
wbistle  her  engine  was  stopped,  but  not  until 
the  Pavonia  sounded  her  second  whistle  did 
she  reverse. 

In  this  connection  counsel  for  tbe  Break- 
water claims  that  Rule  19,  requiring  in  the  case 
of  crossing  steamers,  that  tbe  one  having  tbe 
other  upon  her  starboard  side  shall  keep  out  of 
tbe  way  of  the  other,  has  no  application.  We 
think,  however,  tbe  role  became  obligatory 
from  the  moment  tbe*Pavoniagotunder[I;564 
wa  v.  when  it  became  ber  duty  to  Keep  her  course 
and  speed,  and  that  of  tbe  Breakwater  to  avoid 
her.  The  Britannia  v.  Cleugh,  153  U.  8.  180 
[88:  660].  It  was  said  by  this  court  in  tbe  case 
of  New  Torh  d>  L,  U.  8,  Mail  S8,  Co.  v. 
Rumball,  62  U.  8.  21  How.  872,  884  [16:  144, 
148],  and  Fraser  v.  The  Wenona,  86  U.  S.  10 
Wall.  41, 62 [22:  52,  58],  that  •*rulesof  naviga- 
tion, such  as  have  been  mentioned,  are  obli- 
gatory upon  ycssels  approaching  each  other. 
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from  the  time  the  Decessity  of  precaution  be- 
gins, and  continue  to  l>e  applicable  as  the 
vessels  advance,  so  long  as  the  means  and  op- 
portunity 10  avoid  the  danger  remain." 
Where  rules  of  this  description  are  adopted 
for  the  guidance  of  seaman  who  are  unlearned 
in  the  law  and  unaccustomed  to  nice  distinc- 
tions exceptions  should  be  admitted  with  great 
caution,  and  only  when  imperatively  required 
by  the  special  cirumstances  mentioned  in  Rule 
24.  which  may  exist  in  any  particuliar  case, 
Tendering  a  departure  from  them  necessary  in 
order  to  avoid  immediate  danger.  The  mo- 
ment the  observance  or  non-observance  of -a 
rule  becomes  a  matter  of  doubt  or  discretion, 
there  is  manifest  danger,  for  the  judgment  of 
one  pilot  may  lead  him  to  observe  the  rule, 
while  ihat  of  the  other  may  lead  him  to  disre- 
gard it.  The  theory  of  the  claimant  that  a 
vessel  at  rest  has  no  right  to  start  from  her 
wharf  in  sight  of  an  approaching  vessel,  and 
thereby  impose  upon  the  latter  the  obligation 
to  avoid  her,  is  manifestly  untenable,  and 
vi^ould  impose  a  wholly  unnecessary  burden 
upon  the  navigation  of  a  great  port  like  that  of 
[New  York.  In  the  particular  case,  too,  the 
^signals  exchanged  between  the  steamers  indi- 
cated clearly  that  the  Breakwater  accepted  the 
situation  and  the  obligation  imposed  upon  her 
by  the  starboard  hand  rule,  ana  was  bound  to 
take  prompt  measures  to  discharge  herself  of 
£uch  obligation. 

No  fault  is  to  be  imputed  to  the  Pavonia  for 
her  failure  to  stop  and  reverse,  since  it  is  quite 
obvious  that  if  she  had  slackened  speed  her 
tendency  to  sag  down  the  river  would  have 
been  greatly  increased,  and  she  would  practic- 
ally have  been  at  the  mercy,  of  the  wind  and 
tide.  Her  only  safe  course  was  to  do  precisely 
4IS  she  did:  put  her  wheel  hard-a-port  and  her 
•cncrine  at  full  speed.  The  duty  to  slacken  speed 
265]  manifestly  *doe8  not  applv  where  the 
effct  would  be  to  carry  a  steamer  bodily  down 
the  current  upon  another  vessel  which  is  trying 
to  avoid  her. 

That,  the  Breakwater  did  not  reverse  with 
jsuflicient  promptness  is  evident  from  the  fact 
that  at  the  time  the  Pavonia  started  she  was  off 
Barclay  street,  a  distance  of  nearly  900  feet, 
while  the  collision  occurred  abreast  the  slip  im- 
mediately below  the  one  from  which  the< 
Pavonia  started,  or  about  580 feet  from  where 
the  Breakwater  was  when  the  Pavonia  left  her 
bridge;  while,  if  the  Breakwater  had  promptly 
reversed,  she  would  have  slopped  within  her 
own  length  (212  feet)  or  about  360  feel  below 
the  spot  where  the  collision  took  place. 

Upon  the  whole  notwithstanding  the  earnest 
jirp^uraent  of  appellant's  counsel,  we  think  the 
4lecision  of  the  circuit  court  was  correct,  and 
its  decree  is,  therefore,  affirmed,  t 
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JOHN  HOBERT  WARREN  et  al. 

WILLIAM  L  KEEP. 
(See  8.  C.  Keporter^s  ed.  265-:^). 

Master^i  finding  as  to  damages— profits  recoter- 
ahle  for  violation  of  patent — when  for  the 
entire  article— patented  features, 

1,  The  mastcr^s  finding  as  to  danaaR'es  w^lch  is 
concurred  in  by  the  court  bek>fr,  m  the  al^sence 
of  obvious  terror  or  mistake,  must  be  permitted 
to  stand. 

2.  Where  a  patent  is  for  a  particular  part  of  ao 
existingr  machine,  the  profits  recovered  must  be 
due  to  tlie  particular  Invention  secured  hy  the 
patent  in  suit. 

8.  Where  the  patented  invention  is  for  a  new  ar- 
ticle of  manufacture,  which  is  sold  separately, 
the  patentee  is  entitled  to  damages  arising  from 
the  manufacture  and  sale  of  the  entire  article. 

i.  The  rule  requiring  that  the  profits  arising  from 
the  patented  features  must  he  separated  from 
those  arising  from  the  unpatented  features  has 
little  application  in  a  case  where  every  feature 
is  patented. 

[No.  60.] 

Argued  and  Submitted  Nov,  8,  1894.    Decided 

Dec,  S,  1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern 
District  of  New  York,  in  favor  of  theplain- 
tiff,  William  I.  Keep,  against  John  Hobert 
Warren  et  al.,  defendants,  for  profits  and 
damages  for  the  infringement  of  letters  patent. 
Affirmed, 
The  facts  are  stated  in  the  opinion. 

Note.— -48  to  damages  for  infringement  of  patent: 
treble  damages,  see  note  to  Hogg  v.  Bmerson,  18:  SM. 

Aa  to  ditHnetUm  between  inventions  of  mechanism, 
articles,  or  prttducts  and  processes;  when  latter  pat- 
ented, see  note  to  Corning  v.  Burden,  14:  688. 

As  to  including  process  and  product  in  same  pat- 
ent; separate  patents  therefor,  see  note  to  Evans  v. 
Eaton,  4:  488. 

As  to  what  constitutes  infringement  of  patent;  Hm- 
Uarity  of  devices;  design»;  conibinatifms;  machines; 
construction  of  patent,  see  note  to  floyer  v.  Ooupe, 
86:  1073. 

As  to  reissued  patents  for  inventions,  when  valid; 
effect  of  reistiue;  laches,  see  note  to  National  Meter 
Co.  V.  Yonkers  Water  Comrs.  87:  644. 

As  to  when  assignee  mau  sue  tor  infringement; 
when  patentee  must;  when  they  mxtst  join,  see  note  to 
Wilson  V.  Kouseeau,  11:  1141. 

As  to  fwtes  given  for  patent  rights;  purchaser  be- 
fore maturity,  see  note  to  Mandevilie  v.  Welch,  6: 
87. 

As  to  abandonment  of  invention,  see  note  to  Pen. 
nock  v.  Dialogue,  7:  SSW". 

For  what  patents  are  granted;  when  declared  void, 
see  note  to  Evans  v.  Eaton.  4:  483. 

As  to  patentabUltv  of  invention,  see  notes  to 
Thompson  v.  Boisseler,  29:  76,  and  Corning  v.  Bur- 
den, 14: 683. 

As  to  what  reistme  may  cover,  see  note  to  0*Beilly 
V.  Morse,  14:  001. 

As  to  assignment,  before  itmiing  and  reissuing  pai- 
ent;  ree^vrding;  when  assignment  transfers  extended 
terms,  see  note  to  Gayler  v.  Wilder,  18: 604. 

As  to  anticipation  of  patents:  prior  patents  and 
pufflications;  application  and  issue;  claims  and  speei- 
ncations,  see  note  to  Leggett  v.  Standard  OU  Co.  87: 
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Mr.  Esttk  Cowen  for  appellants. 

Mr.  Helflon  Davenport  for  appellee. 

206]  *Mr.  Justice  Shiras  delivered  the 
^unioD  of  ibe  court: 

On  the  14th  day  of  March.  1881,  William  I. 
Keep  filed  a  bill  of  complaiDt  in  the  Circuit 
0>iin  of  the  United  States  for  the  Northern 
District  of  New  York,  against  John  Hobert 
WuTfn.  Joseph  W;  Fuller,  Qeorge  A.  Wells, 
ttd  Walter  P.  Warren,  alleging  complainant's 
ovcership  of  several  letters  patent  and  in* 
frin^ment  by  the  defendants. 

The  subject-matter  of  the  letters  patent  was 
certain  devices  and  designs  for  base-burning 
stores  and  stove  grates. 

The  case  was  put  at  issue  by  an  answer  and 
ifpHcatioD.  but  on  the  20th  day  of  March, 
I^,  a  decree  was  entered  by  consent,  (Jeclar- 
nif  the  validity  of  the  letters  patent  set  forth 
IB  the  bill,  and  infringement  by  the  defend- 
•oti  of  some  of  them. 

The  decree  directed  that  an  account  should 
betaken  for  profits  and  damages  upon  all  the 
pitents  so  declared  to  be  infringed,  but  eon- 
tiiD€d  the  following  provision:  "That  such 
^lins,  profits,  damages,  and  accounting  shall 
not  apply  to  any  stoves  made  or  sold  by  said 
defendants  before  February  1,  1876.  nor  to 
SOT  grates  made  or  sold  by  said  defendants 
wore  that  date,  except  as  to  prrates  covered 
bf  said  letters  patent  No.  139,583,  and  sup- 
pHed  by  defendants  after  January  1,  1876,  to 
•toves  originally  sold  by  them  without  such 


The  master  found  that,  between  January  1, 
1876  and  January  1, 1882,  the  defendants  sold, 
imies  upon  which  the  profits  amounted  to 
111,363.54,  and  that  amount,  with  six  cents' 
<lainages  and  costs,  were  awarded  by  the  mas- 
ter to  and  in  favor  of  the  complainant. 

Exceptions  to  this  report  were  filed  by  the 
the  defendants,  alleging  that  the  evidence  did 
not  sustain  the  master  in  finding  the  number 
<rf  the  infringing  grates  sold  by  the  defend- 
aota,  nor  in  finding  the  amount  of  profits 
which  the  defendants  had  realized  from  the 
infringement. 

267]  *Tbe  court  below  sustained  an  excep- 
tion to  the  action  of  the  master  in  allowiog  the 
ram  of  $S48.00  as  profits  on  four  hundred 
gnfes  made  and  sold  bv  the  defendants  between 
January  1,  1879,  and  July  1,  1879,  but  over- 
ruled the  other  exceptions,  and  entered  a  final 
decree  in  favor  of  the  complainant  for  the  sum 
«f  $10,510.86  with  costs,  from  which  decree 
Che  defendants  appealed  to  this  court 

The  first  error  insisted  upon  is  that  the  evi- 
dence did  not  justify  the  master  In  finding  the 
number  of  grates  sold  by  the  defendants  dur- 
hig  ti>e  six  years  over  which  the  accounting 
extended.  The  defendants'  contention  is  not 
that  due  effect  was  not  £iven  to  the  evidence 
aiidoced  on  their  behalf;  but  that  the  plain- 
tiff's evidence,  consisting  chiefly  of  the  testi- 
■ooy  of  Keep  himself,  aid  not  clearly  estab- 
&h  the  number  of  the  infrioging  grates  sold. 

Our  examination  of  this  part  of  the  subject 
has  not  tsabled  us  to  approve  the  defendants' 
oostention.  Th^  masters  action  in  restricting 
his  finding  to  grates  sold  as  separate  and  in- 
dependent articles,  and  in  excludioir  from  the 
account  all  grates  which  were  sold  in  or  with 


a  stove,  was  quite  as  favorable  to  the  defend- 
ants as  they  had  any  right  to  claim.  In  find- 
ing the  number  of  grates  sold  during  the  pe- 
riod in  question,  as  separate  articles,  the  master 
depended  chiefiy  on  the  entries  in  the  defend- 
ants' books,  as  testified  to  and  explained  on 
the  part  of  the  complainant  by  Keep,  who  had 
been  engaged  with  the  defendants  for  more 
than  eight  years,  and  claimed  to  be  thoroughly 
acquainted  with  their  methods  of  business, 
and,  on  the  part  of  the  defendants,  by  L.  W. 
Drake,  who  was  their  assistant  superinten  lent. 
There  was  a  considerable  amount  of  this  evi- 
dence, and  it  was,  to  some  extent,  confiicting. 
The  master  acted  in  view  of  this  evidence, 
and  the  court  below  concurred  in  his  finding, 
except  in  some  unimportant  particulars.  As 
no  obvious  error  or  mistake  has  been  pointed 
out  to  us,  their  conclusions  must  be  permitted 
to  stand.  Tilghman  v.  Proctor,  126  U.  8.  136 
[31:  664];  Crawford  v.  Neal,  144  U.  8.  585  [36: 
552];  h\Lrrer  v.  Ferns,  145  U.  8.  132  [36:  649J. 
Assuming  that  the  number  of  infringing 

?;rates  sold  by  the  defendants  was  correctly 
ound,we  have  next  to  consider  *whether[S69 
the  master  erred  in  awarding  to  the  complain- 
ant the  entire  profits  made  upon  the  grates  so 
sold.  The  appellant's  contention  is  that  there 
was  no  evidence  tending  to  show  how  much 
of  the  profits  was  due  to  the  complainant's  in- 
vention, and  that  hence  he  was  entitled  to  re- 
cover nominal  damages  only.  It  is,  no  doubt, 
well  settled  that  where  a  patent  is  for  a  parti- 
cular part  of  an  existing  machine,  it  is  not 
sufficient  to  ascertain  the  profits  on  the  whole 
machine,  but  it  must  be  shown  what  portion 
of  the  profits  is  due  to  the  particular  invention 
secured  bv  the  patent  in  suit.  Robertson  v. 
Elahs,  94  U  8.  728  [24:  245J;  Dobsan  v.  Hart- 
ford Carpet  Co,  114  U.  439  [29: 177].  But  it 
is  equally  true  that,  where  the  patented  inven- 
tion is  for  a  new  article  of  manufacture,  which 
is  sold  separately,  the  patentee  is  entitled  to 
damages  arising  from  the  manufacture  and 
saleof  the  entire  article.  Qouhfs^fg.  Co.  v. 
Cowing,  105  U.  8.  258  [26:  989];  Uvrlbut  v. 
SehiUinger,  130  U.  8.  456  [32: 1011];  CroOnf 
Steam  Cage  A  V.  Co,  v.  Consolidated  Safety 
Valve  Co,  141  U.  8.  441  [35:  809]. 

The  grates,  on  whose  sale  the  master  as- 
sessed profits,  were  not  sold  as  an  incident  to 
any  particular  stove,  but  as  an  independent, 
marketable  article,  and  the  infringers  must 
pay  the  entire  profits  realized  from  the*  sale 
thereof.  The  statement  that,  at  this  late  day, 
there  can  be  a  grate,  for  use  in  ordinary  stoves, 
which  is  entirely  new,  and  patentable  in  all  its 
parts  and  as  an  entirety,  is  somewhat  surpris- 
ing; but  that  is  what  we  learn  from  this  record. 
The  patent  infringed  contains  eight  claims,  of 
which  seven  are  for  the  several  parts  of  the 
grate,  and  the  eighth  for  the  entire  device,  and 
the  defendants  are  precluded  by  the  decree,  to 
which  they  consented,  from  contending  that 
the  plaintiff  is  to  be  restricted,  in  bis  demand 
for  damages,  to  any  one  feature  or  part  of  the 
grate. 

It  is  further  claimed  that  the  master  ought 
to  {have  reported  nominal  damages  only,  be- 
cause there  was  evidence  before  him  to  the 
effect  that  the  defendants,  at  tbe  time  they 
made  and  sold  the  complainant's  grate,  like- 
wise made  and  sold  another  kind  of  a  grate. 


lift  U.S. 


U.  8;,  Boos  89. 


10 


145 


268-271 


SUFREMB  COUBT  OF  THB  USITED  STATES. 


Oct.  Tebm» 


called  the  Hathaway  frrate,  and  that  the  same 
price  was  received  for  both  kinds.  From  this 
It  is  said  to  follow  that  there  wtis  no  advantage 
derived  hy  the  defendants  from  the  manafac- 
269|ture  and  sale  of  the  complaintint's^frrate, 
above  that  which  tliey  would  llave  received  had 
tl)ey  made  and  sold  the  Hathaway  f^rate  only. 
We  do  not  thiniL  that  the  consequence  sug- 
gested necessarily  follows  as  matter  of  fact, 
nor  that  it  has  any  relevancy  as  matter  of  law. 

Mofori/  V.  Whitney,  81  U.  8.  14  Wall.  620 
[20:  860)  and  LitUefield  v.  Perry,  88  U.  8.  21 
Wall.  205  [22:  677]  which  are  relied  on  by  the 
defendants  to  sustain  this  contention,  were 
both  cases  in  which  the  patented  features  were 
so  blended  wtth  other  features  not  covered  by 
the  patent  that  it  became  necessary  to  inquire 
Into  what  portion  of  the  defendant's  profits 
was  due  to  the  patented  features,  and  to  ap- 
portion the  profits  accordingly.  Thus  it  was 
said  in  Mo'cry  v,  Whitney:  *'The  patent  is 
for  an  entire  process,  made  up  of  several  con- 
stituents. The  patentee  does  not  clai  m  to  have 
been  the  inventor  of  the  constituents.  The  ex- 
clusive use  of  them  sin^tly  is  not  secured  to 
bim.  What  is  secured  is  their  use  when  ar- 
ranged in  the  process." 

In  LittUr/Uld  v.  Perry,  the  patent  was  for 
certain  improvements  in  cooking  stoves,  and 
the  court  below,  having  found  an  infringe- 
ment, decreed  an  account  "of  all  the  protits, 
gains,  and  advantages  which  the  said  defend- 
ants have  received,  or  which  have  arisen  or 
accrued  to  them,  from  the  manufacture,  use, 
or  sale  of  stoves  embracing  the  improvements 
described  in  and  covered  by  the  said  letters  pa- 
tent." This  court  said:  '*Tbe  decree  is,  as  we 
think,  too  broad.  .  .  .  The  order  is  to  ac- 
count for  all  profits  received  from  the  manu- 
facture, etc.,  of  stoves  embracing  the  improve- 
ments covered  by  any  of  the  patents.  This 
would  cover  all  the  profits  made  upon  a  stove 
having  in  it  any  one  of  the  improvements 
patented.  The  true  inquiry  is  as  to  the  profits 
which  the  defendants  have  realized  as  the  con- 
sequence of  the  improper  use  of  these  imi>rove- 
ments.  Such  profits  belong  to  the  plaintiff, 
and  should  be  accounted  for  to  him." 

We  think  the  court  below  was  justified  in 
saying:  "The  complainant's  grate  was  made 
and  sold  separately  from  stoves.  Unquestiona- 
bly it  was  intended  for  use  in  stoves:  but  so  are 
manydevices  that  may  be  the  subject  of  distinct 
Inventions.  It  was  not  sold  for  use  in  one  pat- 
tern of  stove  alone;  it  could  be  used  in  many 
different  stoves.  Although  in  general  appear- 
270]ance  ^like  otjier  grates,it  is  so  constructed 
that  no  part  can  be  used  upon  any  other  grate, 
and  no  parts  of  other  grates  can  be  used  upon 
it  Remove  the  patented  features,  and  nothing 
remains.  Although  it  is  an  improvement  up- 
on stoves,  the  complainant  is  not  seeking  to 
recover  the  profits  upon  the  stoves,  but  upon 
the  improvement  only.  The  rule  requiring 
that  the  profits  arising  from  the  patented  feat- 
ares  must  be  separate  from  those  arisinc^  from 
the  unpatented  features  has  little  application 
in  a  case  where  every  feature  is  patented.*^ 

Finally,  it  is  contended  that  the  master  and 
the  court  below  erred  in  not  allowing  credit  to 
the  defendants  for  a  mnnufacturcr's  profit. 

We  are  relieved  from  considering  what  might 
be  a  problem  of  some  difllculty,  namely,  when 

146 


a  complainant's  damages  are  to  be  measured 
bv  the  profits  of  the  defendant,  what  credit 
should  be  allowed  to  the  latter,as  a  mere  agency 
for  producing  the  patented  article,  for  a  so- 
called  manufacturers  profit  by  the  fact  tbnt  the 
defendants,  neither  before  the  master  nor  in 
the  court  below,  made  any  claim  for  such  an 
allowance,  or  offered  any  evidence  by  which 
it  could  be  estimated.  Tiie  complainant  testi- 
fied as  to  the  cost  of  making  the  grates,  and 
stated  that  he  included  in  hfi  estimate  of  the 
cost  a  manufacturer's  profit.  As  no  counter* 
vailing  evidence  was  put  in  by  the  defendant* 
and  no  specific  exception  was  made  to  the  mas- 
ter's calculations,  that  be  made  no  allowance 
for  a  manufacturer's  profit,  we  think  there  ia 
no  foundation  on  which  to  base  such  a  claim 
now. 

71U  decree  of  the  drcuii  court  U  affirmed. 


THOMAS  THOMPSON.  Plff,  in  Err., 

V. 

UNITED  STATES. 

(See  8.  a  Reportet^s  ed.  271-28S.) 

Potter  of  court  to  discharge  jury — imtruction^ 
to  jury  in  capital  ea$e—pretioue  thre^ite — 
purpose  to  kill, 

L    Courts  of  jufltloe  have  anthorlty  to  discbarire  a 
Jury  from  frtrlaff  any  verdict,  whenever  In  their 

NOTB.— At  to  when  person  is  in  feopardy:  wJi^n 
Jury  may  be  discharged  without  a  verdict;  former  ae- 
qulUal  or  conviction,  see  notes  to  Ex  parte  Laoge. 
21: 872,  and  United  States  v.  Perez.  S:  165. 

As  to  threats  Ivy  deecofted  in  cases  of  7u>micide:  tchen 
admfssQAc  in  evidence^  see  note  to  Wiggins  v.  Utali, 
23:941. 

As  to  indictment  for  murder:  suHUcfeney  of  rtatS' 
ment  of  time  and  place  of  death,  see  note  to  Ball  v. 
United  States,  85:  m. 

As  to  criminal  law:  correction  of  sentence  of  one 
convicted;  resentence,  see  note  to  Ex  pcule  Cross,  9' 


Homicide,  when  excusable  orjustifiat^;  seHf-defcnset 
in  onCs  dwetitnir,  oforbv<tn  officer:  other  instaneesm 

Mere  tbreats  do  not  justify  an  attempted  bomi- 
cide.    People  v.  Lynch,  101  Cal.  229. 

To  justifyakiilinff  in  self-defense  it  is  essential 
that  there  should  be  no  other  means  of  escape  from 
the  danger  of  death  or  great  bodily  harm.  It  Is  the 
duty  of  the  person  assaulted  to  flee  if  possible. 
Com.  V.  BreyooBC.  ISO  Pa.  451. 

Previous  ill-will  or  malice  on  the  pert  of  a  person 
assaulted  will  not  take  away  bis  rlffht  to  self-de- 
fense, or  convert  a  justifiable  homicide  by  bim  into 
murder.    People  v.  Hyndman,  99  Cal.  L 

A  party  who  is  at  fault  inbrioging  on  a  difficulty 
cannot  invoke  tbe  law  of  self-defense  if  be  slay  hie 
adversary.    Garrett  v.  State.  97  Ala.  18. 

One  who  has  brought  upon  biroself  a  difficulty 
may,  if  be  subsequently  withdraws  and  honestly 
endeavors  to  escape  tbcrefrdm,  lawfully  kill  hls> 
pursuer  if  it  becomes  necessary  to  save  bis  own 
life.    Aikin  V.  State.  58  Ark.  544. 

One  who  goen  to  another  with  tbe  purpose  \ 
taking  an  article  from  him  by  force,  and  to  IdU 
him  if  he  resl8t8,'-cannot  kill  him  in  self-defeoae- 
unless  be  has  in  good  faith  abandoned  tbe  af'^T 
and  done  all  In  his  power,  consistent  with  bis  sat-  ^  • 
to  avoid  the  danger  and  avert  the  necessity  of  kiC 
ing;  but  If  after  he  has  done  this,  be  Is  not  pre- 
cluded from  killing  the  other  lo  self-defeiiMu 
Johnson  v.  Sute«  68  Ark.  57. 

1  >5  U.  8. 


IflN. 


Thohpsoh  v.  XJhitbd  States. 


2T1, 273 


•finloo,  there  to  a  manifest  neoeflsity  for  the  act, 
«tbe  eiKto  of  iniblio  Justioe  would  otherwise  be 
iefeated,  and  to  order  a  trial  by  another  jury: 
md  the  defendant  is  not  thereby  twice  put  in 
jeofitrdy  within  the  meaninir  of  the  6th 
Amendment  to  the  Constitution  of  the  United 


1  iBPtraetloDS  to  a  Jnry  on  a  trial  for  murder* 
thtt  the  accused  lose  his  ri^ht  of  self-defense  by 
lecaminK  borne  by  the  road  that  passed  by  the 
fkfOB  where  the  person  subsequently  killed,  who 
ted  threatened  and  quarreled  with  him?  was,  and 
Ike  tact  chat  the  accused  bad  armed  himself  and 
retnrned  by  that  road  was  evidence  from  which 
&ey  sboold  infer  that  he  had  armed  himself  and 
munied  for  the  purpose  of  provoking  a  diffi- 
calty,  are  erroneous,  where  the  road  was  the 
proper  and  conirenient  one  for  him  to  return  by. 

t  A  chance  to  the  Jury  to  the  effect  that  eyidenoe 
St  previous  threats  uttered  against  the  defendant 
bftbte  person  killed,  was  not  merely  extenuating 
vexonsing  theact  of  the  defendant,  but  was  ev- 
Idenoe  from  which  the  Jury  might  infer  special 
ipite.  special  ill-will  on  the  part  of  the  defendant, 
was  not  only  misleading  in  itself,  but  was  erro- 
BBoos  in  the  present  case,  for  the  reason  that  it 
oiBitted  all  reference  to  the  alleged  conduct  of 
tte  deceased  at  the  time  of  the  killing,  which 
west  to  9how  an  intention  then  and  there  to 
enry  out  the  previous  threats. 

1  On  a  trial  for  murder  the  fact  that  the  defend- 
■nt,  in  view  of  the  threats  that  had  been  made 
•icainst  him,  armed  himself,  does  not  justify  the 
Jury  in  Inferring  that  this  was  with  the  purpose 
of  attacking  the  deceased  and  not  of  defending 


himself,  especially  where  the  testimony  is  that 
the  purpose  of  the  defendant  in  arming  himself 
was  for  self-defense. 

[No.  637.1 
Submitted  Oct.  18, 1894.    Decided  Dee.  3,  1894. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Arkansas,  to  review  a  Judgment  and  couvic- 
tioD  of  murder  against  Thomas  Thompson,  on 
the  trial  of  an  indictmeDt,  cbargiog  bim  with 
the  murder  of  one  Charles  Hermes.  Reversed, 
and  cause  remanded  for  a  new  trial. 

Statement  by  Mr.  Justice  Shir  as: 
In  the  District  Court  of  the  United  State?  for 
the  Western  District  of  Arkansas,  on  Novem- 
ber 23,  1893,  a  jury  was  sworn  to  try  t  he  issue 
formed  between  the  United  Stales  and  Thomas 
Thompson,  under  an  indictment  wherein  said 
Thompson  was  charged  with  the  murder  of 
one  Charles  Hermes,  and  to  which  the  accused 
pleaded  not  guilty. 

After  the  case  had  been  opened  by  counsel 
for  the  government  and  the  defendant  re- 
spectively, and  after  Jacob  Hermes,  a  witness 
for  the  government,  had  been  called  and  exam- 
ined in  chief ,  the  judge  stated  that  it  had  com& 
to  his  knowledge  thatonc  of  the  jurors  was  dis- 
qualified to  sit  on  account  of  having  been  & 
member  of  the  grand  jury  that  returned  the  in- 
dictment in  the  case.  The  defendant,  by  hi» 
counsel,  'objected  to  proceeding  further[^71^ 


One  who,  in  company  with  another,  seeks  a  third 
penoo  for  the  purpose  of  provoking  a  difiQculty 
with  the  view  of  taking  the  latter*s  life,  is  guilty 
o(  Burder  in  shooting  and  'killing  him,  although 
tto  deceased  first  shot  at  his  companion  after  the 
kttcr  bad  made  motions  indicating  an  intent  to 
^nm  a  weapon.  Caskey  v.  Ck>m.  15  fily.  L.  Bep. 
S7. 

One  WHO  goes  to  the  storehouse  of  another,  and 
beyiDS  stoooting  at  him  without  other  warning  than 
iimply  calling  his  name,  cannot  avail  himself  of 
the  excuse  of  self-defense  for  killing  him,  although 
tteotiier  very  soon  commenced  to  fire  and  several 
iholF  were  exchanged.   Soott  v.  Com.  15  Ky.  L. 


To  maintain  the  plea  of  self-defense  to  the  kiUing 
of  another  the  danger  must  have  been  impend- 
ing, or  appeared  to  be  impending,  at  the  time  of 
tM  homicide.    Bailey  v.  Com.  15  Ky.  L.  Rep.  826. 

To  constitute  self-defense,  a  Justification  for 
Border  Xxj  one  assaulted  by  two  persons,  it  is  not 
Decenary  that  such  persons  have  a  preconceived 
taiffo  and  mutual  agreement  to  make  the  asfiault- 
vhere  they  in  fact  co-operate  in  the  assault  and 
teinflictSooof  the  injuries  upon  the  defendant. 
Feople  ▼.  Hyndman,  W  CaL  L  ' 

Hk  plea  of  self-defense  upon  the  trial  of  an  In- 
Octment  formurder  in  the  first  degree  cannot  be 
fMtiinfil  where  the  defendant,  a  convict,  killed  a 
fdk>v  convict  whom  he  attacked  without  provo- 
cadoo.  and  who  simply  endeavored  to  defend  him- 
•rif  against  such  attack,  it  appearing  that  the  de- 
tcodaot  was  in  no  danger  of  bodily  harm  from  any 
•oorce  except  what  he  may  haire  Incurred  by  his 
ova  lawless  acts,  that  he  knew  be  could  secure  any 
aecenary  protection  by  submitting  to  the  keepers, 
tad  that  there  was  an  easy  means  of  escape,  from 
ftsr  threatened  danger.    People  v.  Johnson,  180  N. 

▲  iHght  provocation  will  not  mitigate  the  offense 
«(  killiDg  with  a  deadly  weapon,  with  deliberate 
oaelty,  wboe  the  deceased  was  engaged  in  an  un- 
equal encounter  with  two  men,  was  thrown  to  the 


ground,  and  pinioned  thereto  by  one  while  the 
other  crushed  his  skull  with  an  axe  procured  while 
the  deceased  was  held  upon  the  ground.  State  v. 
Coley,  114  N.  a  8T9. 

One  who  is  at  his  own  dwelling  is  not  required  to 
escape  or  flee  further,  before  taking  the  Uf e  of  one 
who  threatens  him  with  loss  of  life  or  great  bodily 
harm.    Eversole  v.  Com.  16  Ey.  L.  Bep.  143. 

One  who  by  his  wrongful  acts  has  brought  on  a 
difficulty  cannot,  after  killing  the  other,  shelter 
himself  on  the  ground  that  he  was  an  officer. 
Johnson  v.  State.  68  Ark.  57. 

lliat  one  unlawfully  arrested  by  an  officer  haa 
submitted  to  the  arrest  and  to  remain  in  his  custody 
does  not  Justify  the  officer  in  killing  persons  at- 
tempting to  rescue  such  prisoner,  although  he  acta 
in  good  faith  and  without  malice.  An  officer  hav- 
ing a  prisoner  under  lawful  arrest  will  Xye  protected 
in  the  use  of  such  force  that  a  Jury  would  ordina- 
rily consider  excessive,  in  resisting  an  attempt  of 
third  persons  to  rescue  such  prisoner  from  custody* 
if  he  acts  in  good  faith  and  is  free  from  malice. 
State  V.  Rollins,  118  N.  C.  722. 

One  who  has  submitted  to  an  unlawful  arrest  by 
a  police  officer  without  a  warrant  Is  not  Justified  in 
slaying  such  officer.  People  v.  Wilson,  141  N.  Y. 
186. 

Failure  of  an  officer  charged  with  the  arrest  of 
another,  to  state  that  he  has  a  warrant  for  the  lat- 
ter*s  arrest  after  telling  him  that  he  may  consider 
himself  under  arrest,  is  no  defense  on  a  trial  for 
murder  of  the  officer,  where  he  did  not  have  time 
to  make  such  statement  before  he  was  shot  dowp% 
West  V.  Com.  15  Ky.  L.  Kep.  3£6. 

One  summoned  to  assist  a  deputy  sheriff  \^ 
making  an  arrest,  who  has  heen  driven  away  by  an 
assistant  of  the  prisoner,  and  returns  armed,  doea 
not  lose  his  right  of  self-defense  by  failing  to  es- 
cape impending  danger  by  flight.  Cookrill  v.  Com. 
15  Ky.  L.  Rep.  828. 

One  who  is  assaulted  in  such  a  manner  as  to  give 
him  reasonable  ground  to  believe  that  he  is  in  im- 
mediate danger  of  aoath  or  great  bodily  harm  may 
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in  the  trial  of  the  cause  with  the  said  Juror 
CD  account  of  his  incompetencj  as  aforesaid. 
Whereupon  the  court  ordered  the  discbarse  of 
the  jury  and  that  another  jury  be  called,  to 
which  action  of  the  court  the  defendant,  by  his 
counsel,  at  the  time  excepted. 

On  November  27,  1898,  the  defendant  filed 
a  plea  of  former  jeopardy,  and  also  a  motion 
for  a  jur^  from  the  body  of  the  district;  and 
it  appearing  from  an  examination,  in  the  pres- 
ence of  the  defendant,  that  a  number  of  the 
regular  panel  of  jurors  were  disqualified  be- 
cause of  opinions  formed  after  having  heard 
part  of  the  evidence,  the  court  ordered  the 
marshal  to  summon  from  the  bystanders  twen- 
tv-eight  legal  voters  of  the  western  district  of 
Arkansas,  to  be  used  as  a  talesmen  in  making 
up  a  jury  for  the  trial  of  the  case.  On  De- 
cember 1  a  motion  was  filed  on  behalf  of  the 
defendant,  to  quash  that  part  of  the  panel  of 
jurors  consisting  of  twenty-eight  men  sum- 
moned from  bystanders,  which  motion  was 
overruled,  and  the  petition  of  the  defendant 
asking  for  a  jury  from  the  body  of  the  district, 
drawn  in  the  regular  manner  from  the  jury- 
box  by  the  jury  commissioners,  was  refused. 
The  government's  attorney  then  moved  that  a 
Jury  oe  called  for  the  trial.  The  defendant 
objected  to  the  twelve  men  l)eing  called  who 
bad  .been  theretofore  empaneled  for  the 
trial  of  the  cause,  which  objection  the  court 
unstained,  and  the  clerk  was  ordered  to  omit  in 
the  call  the  names  of  said  jurors. 


Among  the  jurors  called  by  the  clerk  were 
Wilson  G.  Gray.  William  M.  Perkins,  and 
Isaac  B.  Sloan,  who  were  members  of  the 
regular  panel  for  the  present  term  of  the  court, 
and  whose  names  were  on  the  list  of  jurors 
served  upon  defendant  at  the  beginning  of  the 
term,  and  before  the  first  jury  in  this  cause 
was  empaneled,  and  when  the  first  jury  was 
empaneled  there  three  jurors  were  by  the  de- 
fendant peremptorily  challenged.  Their  names 
were  not  upon  the  certified  list  of  jurors  last 
served  upon  the  defendant  after  the  first  jury 
had  been  discharged.  The  challenge  for  cause 
made  by  defendant  to  these  three  jurors  was 
overruled,  whereupon  the  defendant  perempto- 
rily challenged  them.  The  defendant  likewise 
filed  awritten  challenge  for  cause  to  the  twenty- 
eight  men  called  *a8  talesmen,  for  the  [273 
reasons  that  they  did  not  belong  to  the  regular 
panel  of  jurors,  that  they  were  not  from  (he 
body  of  the  district,  but  were  all  residents  of 
the  city  of  Fort  Smith,  in  the  immediate 
neighborhood  of  the  place  of  triaL  This  chal- 
lenice  was  overruled. 

The  jury  was  thereupon  sworn,  and  the 
trial  proceeded  with,  resulting  in  a  verdict, 
under  the  instructions  of  the  court,  for  the 
government  in  the  L<tsue  formed  by  the  plea  of 
former  jeopardy,  and  in  a  verdict  that  the  de- 
fendant was  guilty  of  murder  as  charged  in 
the  indictment. 

Motions  for  a  new  trial  and  in  arrest  of 
judgment  were   overruled,  and    sentence  of 


Immediately  kill  bfs  assailant,  without  resortlog  to 
other  means.  Kelly  v.  State,  27  Tex.  App.  Stt;  Al- 
exander V.  State,  25  Tex.  App.  280;  Duucas  v.  State, 
19  Ark.  648. 

A  person  must  believe,  and  have  reasonable 
ground  to  ^lleve,  that  he  to  In  danger  of  great 
bodily  barm,  and  has  ue  other  safe  or  apparently 
safe  means  of  protecting  himself,  before  be  is  justi- 
fied in  slaying  his  adversary.  Oakley  v.  Ck>m.  lO 
K;r.  L.  Rep.  886;  Humphreys  v.  State,  2S  Tex.  App. 
126. 

A  person  assaulted  by  another,  whom  be  kHlf, 
cannot  set  up  the  plea  of  self-defense  If  he  oould 
have  safely  retreated  or  have  dirarmod  the  other 
without  danger  to  bim<<elf,  and  believed  himself 
able  to  do  so.  Fatlin  v.  State,  86  Ala.  18;  Blackburn 
V.  State,  86  Ala.  606;  Brown  v.  State,  88  Ala.  88; 
Morrison  v.  State.  84  Ala.  406;  State  v.  Dillon,  47 
Iowa,  658. 

A  person  attacked  by  another  In  bto  own  bouse 
and  on  bis  own  premises  Is  not  bound  to  retreat  In 
order  to  avert  or  avoid  the  danger,  but  may  stand 
hto  own  ground  and  defend  himself,  although  he 
could  have  averted  or  avoided  the  danger  by  re- 
trenting.  Tingle  v.  Com.  11  Ky.  L.  Bep.  284;  Estep 
V.  Com.  86  Ky.  89. 

Wbere  deceased  and  bis  companion  came  upon 
defendant's  premises  and  used  threatening  lan- 
guage, defendant  bad  no  right  to  follow  them  up 
until  an  attack  was  made  upon  him  so  fleroe  as  to 
put  blm  on  bto  defense.  Tiffany  v.  Com.  121  Pa. 
166. 

The  right  of  self-defense  Is  not  Impaired  by  the 
mere  preparation  for  Uie  perpetration  of  a  wrong- 
ful act,  unheralded  and  unaccompanied  by  any 
demonstration,  vertral  or  otherwise.  Indicative  of 
the  wrongful  purpooe.  Mealy  v.  State,  86  Tex. 
A  pp.  274. 

Where  a  man  assaults  another  with  a  knife  and, 
while  bto  brother  seizes  the  same  person  and  en- 
gaires  in  a  desperate  struggle  with  blm,  runs  around 

i4S 


the  struggling  men  until  be  gets  an  opportunity  to 
shoot  him,  there  can  be  no  self-defense,  or  even 
Justifiable  defense  of  bto  brother,  in  the  case.  Ri- 
der V.  State,  26  Tex.  App.  884. 

To  warrant  a  verdict  of  justifiable  homicide,  the 
jury  must  believe,  from  the  evidence,  that  defend- 
ant entertained  belief  of  great  bodily  barm  and 
acted  thereon.  People  v.  Gonzales,  71  Cal.  569:  State 
V.  Thompson,  71  Iowa,  603;  State  v.  Rose,  92  Mo. 
201. 

To  support  a  plea  of  justifiable  homicide  It  must 
appear  that  the  accused  retreated  as  far  as  he  could 
with  safety  to  himself,  that  the  danger  of  death  to 
himself  was  apparently  imminent,  and  Uiat  bto  be* 
lief  thereof  was  honest  and  reasonable  under  the 
ciroumstanoea.  United  States  v.  King,  84  Fed.  Rep. 
802. 

An  Instruction  that  a  person  **oannotln  any  case 
justify  killing  another  by  a  pretense  of  necessity, 
unless  he  was  wholly  without  fault  In  bringing  that 
necessity  on  himself,**  to  erroneous.  People  v. 
Gonzales.  71  CaL  669. 

Although  the  defendant  provoked  tbeoombator 
produced  the  occasion  for  bto  wrongful  acts,  yet  If 
these  acts  were  not  clearly  calculated  or  Intended 
to  have  such  effect,  bis  right  of  defense  to  not 
thereby  compromised.  White  v.  State,  28  Tex. 
App.  154. 

Homicide  to  justifiable  when  a  man,  ra  defense 
of  hto  person,  habitation,  or  property,  kiUs  another 
who  manifestly  intends  and  endeavors  by  violence 
or  surprise,  to  commit  a  forcible  or  atrocious 
felony  upon  either.    Parrlsh  v.  Com.  81  Va.  1. 

A  person  may  be  justified  in  killing  one  who,  he 
has  reasonable  ground  to  believe,  to  attempting  to 
rob  him.    Skates  v.  State,  64  Mtos.  644. 

Defendant  was  not  compelled  to  fiee  from  bto 
**root  bouse,**  or  outdoor  cellar,  but  was  author- 
ized to  repel  force  by  force  In  an  invasion  of  it. 
People  V.  Coughlin,  67  Mich,  486. 

11^  u.  s. 
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dettb  was  pronouDced  against  the  defendaDt. 
Upon  errors  alleged  in  the  proceedings  of 
tke  court,  and  in  the  charge  to  the  Jury,  a  writ 
of  enor  was  sued  out  to  this  court 

Mr,  A*  H«  Oarla>nd  for  plaintiff  in  error. 
Mr,  Edward  B.  Whitney,  Asiutant  Atty, 
to.,  for  defendant  in  error. 

Mr.  Jfutice  Shiras  delivered  the  opinion 
of  the  court: 

The  record  discloses  that,  while  the  trial 
wti  proceeding,  a  Jury  having  heen  sworn  and 
t  witness  examined,  the  fact  that  one  of  the 
lory  was  disqualified  hy  having  heen  a  mem- 
ber of  the  graud  Jury  that  found  the  indict- 
Bot,  became  known  to  the  court.  There- 
apoQ  the  court,  without  the  consent  of  the 
defendant,  and  under  exception,  discharged 
the  jury,  and  directed  that  another  jury  should 
be  cdiied.  The  defendant,  by  his  counsel, 
pkided  that  be  had  been  once  in  Jeopardy 
Bpoo  and  for  the  same  charee  and  offense  for 
vliicb  he  now  stood  charged.  The  court  per- 
■iited  Ibis  plea  to  be  filed,  and  submitted  the 
onestion  to  the  Jury,  with  instructions  to  find 
ue  issue  in  'favor  of  the  government.  Such  a 
verdict  was  accord inglv  rendered,  and  the 
274]  cause  was  then  disposed  of  *under  the 
p}ea  of  not  guilty,  and  resulted  in  a  verdict  oi 
pnlty  under  the  indictment. 

vie  defendant  now  seeks,  in  one  of  his  as- 
Bgaments  of  error,  the  benefit  of  the  confititu- 
tkmal  provision  that  no  person  shall  be  subject 
for  0^  same  offense  to  be  twice  put  in 
Jeopardy  of  life  and  limb. 

As  the  matter  of  the  plea  puis  darrein  con- 
tinuance, setting  out  the  previous  discharge  of 
s  jory  after  having  been  sworn,  and  the  plea 
of  not  guilty  were  not  inconsistent  with  each 
otlier,  it  accorded  with  the  rules  of  criminal 
pleading  that  they  might  stand  together, 
tlkoagb,  of  course,  it  was  necessary  that  the 
mae  under  the  first  plea  should  be  disposed  of 
before  the  cause  was  disposed  of  under  the 
pJea  of  not  guilty.  Com,  v.  Merrill,  8  Allen, 
645;  1  Bishop,  Crim.  Proc.  §  758. 

'As  to  the  question  raised  by  the  plea  of 
former  jeonirdy,  it  is  sufiSciently  answered 
br  ctUng  United  Staiee  v.  Perez  22  U.  8.  9 
Wheat  679  [6:165];  Simmons  y.  United  States, 
142  U.  8.  148  f35:  968],  and  Logan  v.  United 
tittks,  144  U.  8.  263  (86:  429].  Those  cases 
ckariy  establish  the  law  of  this  court,  that 
comts  of  justice  are  invested  with  the  author- 
\tf  to  discharge  a  jury  from  giving  any  ver- 
dict, whenever  in  their  opinion,  taking  all  the 
drcomstances  into  consideration,  there  is  a 
maoifest  necessity  for  the  act,  or  the  ends  of 
pablic  justice  would  otherwise  be  defeated, 
sad  to  order  a  trial  by  another  Jury;  and  that 
the  defendant  is  not  thereby  twice  put  in 
jeopardy  within  the  meaning  of  the  5th 
Amendment  to  the  Constitution  of  the  United 
&atesL 

The  evidence  in  the  ca.<ie  substantially  dis- 
dosed  the  following  facts: 

The  defendant,  Thompson,  was  an  Indian 
boy  about  seventeen  years  of  age,  and  lived 
wtth  Sam  Haynes,  a  Creek  Indian,  who  had  a 
form  near  Okmulgee  in  the  Creek  Nation. 
The  deceased,  Charles  Hermes,  lived  with  his 
fsther  on  land  rented  from  Haynes,  and  dis- 
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tant  about  half  a  mile  from  the  house  of  the 
latter.  There  was  testimony  tending  to  show 
ill-feeling  on  the  part  of  Hermes  and  his  sons 
towards  this  Indian  boy,  and  that  tbev  had 
threatened  to  injure  him  if  he  *came  f27S 
about  where  they  were.  Thompson  could  not 
speak  or  understand  the  English  language, 
but  he  had  been  told  by  Haynes  and  another 
witness  that  old  man  Hermes  had  claimed 
that  he,  Thompson,  had  been  abusing  and 
killing  his  hogs,  and  that  if  he  '*came  acting 
the  monkey  around  him  any  more  he  would 
chop  his  head  open." 

In  the  afternoon  of  June  8,  1893,  Mrs. 
Haynes  directed  the  boy  to  take  a  bundle  to 
Mrs.  Checotah's,  who  lived  two  or  three  miles 
away.  The  boy  caught  a  horse,  got  on  it 
without  a  saddle,  took  the  bundle  that  Mrs. 
Haynes  gave  him,  and  went  off  on  his  errand. 
Mrs.  Havnes  testified  that  he  had  no  arms  of 
any  kind  when  he  left  her  house,  and  that  he 
appeared  in  a  good  humor  with  everybody  at 
that  time.  The  road  to  Checotah's  ran  by  a 
field  where  the  deceased,  his  father,  and 
brother  were  working,  plowing  corn.  There 
was  testimony,  on  the  part  of  Thompron,  tend- 
ing to  show  that,  as  he  rode  along  past  the 
field,  the  old  man  and  the  deceased  bec^an 
quarreling  with  him;  that  Thompson  saw  that 
they  were  angry  with  him,  but  could  not  un- 
derstand much  that  was  said  to  him,  although 
he  could  tell  that  they  were  talking  about 
hogs.  Thompson  says  that  he  rememtiered 
the  threats,  against  him,  they  had  made  to 
Haynes  and  Checotah,  and  thought  they  were 
going  to  hurt  him.  He  further  states  that  be 
rode  on  to  Checotah's,  where  be  left  the 
bundle:  that  he  got  to  thinking  about  what 
Sam  Haynes  had  told  him  as  to  the  threats  that 
Hermes  had  made,  and  as  there  was  no  other 
road  for  him  to  return  home  by,  except  the  one 
alongside  of  the  field,  he  thought  it  was  best 
for  him  to  arm  himself  so  that  he  could  make 
a  defense  in  case  he  was  attacked;  that  he  went 
by  Amos  Grav's  house,  and  there  armed  him- 
self with  a  Winchester  rifle  belonging  to  Gray. 
The  defendant  further  testified  tnat,  after  he 
got  the  gun,  he  went  back  by  the  road,  and  ns 
begot  opposite  where  the  men  were  plowing 
the  boys  were  near  the  fence,  and  the  old  man 
was  behind;  that  the  boys  called  at  him  and 
said  something  about  a  gun,  and  the  deceased 
started  towards  a  gun  that  was  standing  in  the 
comer  of  the  fence,  and  that,  thinking  they 
intended  to  kill  him,  he  drew  his  gun  and  fired 
at  the*deceased,and  then  ran  away  on  his[276 
horse,  pursued  by  ^eold  man,  who  afterwards 
shot  at  him.  These  particulars  of  the  transac- 
tion were  wincipally  testified  to  by  Thompson 
himself,  but  he  was  corroborated,  to  some  ex- 
tent, by  William  Baxter  and  James  Gregory, 
who  testified  that  they  visited  the  field  where 
was  the  body  of  the  deceased,  and  that  Hermes, 
the  faUier,  described  the  affair  to  them,  and,  as 
so  told,  the  facts  differed  but  little  from 
Thompson's  version. 

In  this  state  of  facts,  or,  at  all  events,  with 
evidence  tending  to  show  such,  the  court  in- 
structed the  Jury  at  great  length  in  respect  to 
the  law  of  the  case.  Exception  was  taken  to 
the  charge  of  the  court  as  a  whole,  because  it 
was  **  prolix,  confusing,  abstract,  arcumenta- 
tive,  and  misleading,"  and  this  exception  is  the 
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subject  of  one  of  the  assi^DmpDts  of  error. 
But  we  do  not  need  to  coDsider  this  Aspect  of 
tbe  case,  as  the  record  discloses  cnors  in  vital 
portions  of  the  charge,  and  specifically  ex- 
cepted to,  which  coDstrain  us  to  reverse  the 
judgment,  and  direct  a  new  trial. 

In  instructing  the  jury  as  to  the  ri;;ht  of  self- 
defense,  tbe  learned  judge  said:  "It  is  for 
you  to  say  whether  at  the  time  of  the  killing  of 
Charles  Hermes  by  this  defendant  thnt  this  de- 
fendant was  doing  what  he  had  a  right  to  do. 
If  he  was  not,  notwithstanding  Charles 
Hermes  might  have  made  a  violent  demonstra- 
tion that  was  then  and  there  imminent  then 
and  there  impending,  then  and  there  hanging 
over  bis  head,  and  that  he  could  not  avoid  it 
except  by  killing  him;  if  bis  conduct  wrong- 
fully illegally,  and  improperly  brought  into 
existence  that  condition,  then  he  was  not  in  an 
altitude  where,  in  tlie  language  of  the  law,  he 
was  in  the  lawful  pursuit  of  his  business." 
And  again:  "Now,  in  this  connection,  we 
have  a  maxim  of  (he  law  which  savs  to  us  that 
Dotwithstanding  the  deceased  at  the  time  of 
the  killing  may  be  doing  that  which  indicates 
an  actual,  real,  and  deadly  design,  if  he  by  his 
action  who  seeks  to  invoke  the  right  of  self- 
defense  brought  into  existence  that  act  upon 
the  part  of  the  deceased  at  that  time  by  his 
wrongful  act,  his  wrongful  action  did  it,  he  is 
cut  oir  from  the  law  of  self-defense,  no  matter 
what  may  have  been  tbe  conduct  of  the  de- 
ceased at  that  time." 

277]  *It  is  not  easy  to  understand  what  the 
learned  judge  meant  by  those  portions  of  these 
instructions,  in  which  he  leaves  it  to  the  jury 
to  say  whether  the  defendant  was  "doing  what 
be  had  a  right  to  do,"  and  whether  the  defend- 
ant brought  into  existence  the  act  of  the  de- 
ceased, in  threatening  to  attack  the  defendant, 
"by  his  defendant's  wr<«ngful  act."  Probably 
what  was  here  adverted  to  was  the  conduct  of 
the  deceased  in  returning  home  by  tbe  same 
route  in  which  he  bad  passed  the  accused  when 
going  to  Checotah's,  and  the  implication 
aeems  to  be  that  the  accused  was  doing  wrong 
and  was  guilt v  of  a  wrongful  act  in  so  doing. 
The  only  eviaence  on  that  subject  was  Uiat  of 
the  defendant  himself,  that  be  had  no  other 
mode  of  returning  home  except  by  that  road, 
because  of  swamps  on  tbe  other  side  of  tbe 
road,  and  there  was  no  evidence  to  the  con- 
trary. 

The  learned  judge,  in  these  and  subsequent 
Instructions,  seems  to  confuse  the  conduct  of 
the  defendant  in  returning  home  by  the  only 
convenient  road,  with  a  supposed  return  to  the 
scene  of  a  previous  quarrel  for  the  purpose  of 
renewing  it.  Thus,  he  further  instructed  the 
jury  that  "if  it  be  true  that  Charles  Hermes, 
at  the  time  of  the  killing,  was  actually  and 
really,  or  apparently,  in  the  act  of  execuiing  a 
deadly  design,  or  so  near  in  the  execution  of  it 
that  the  defendant  could  not  avoid  it,  and  that 
it  was  brought  into  existence  by  bis  going  to 
that  place  where  Charles  Hermes  was,  with 
the  purpose  of  provoking  a  difficulty,  or  with 
the  intention  of  having  an  affrav,  he  is  cut  off 
fr6m  the  law  of  self-defense.  And  again: 
"You  are  to  look  to  the  evidence  to  see  whether 
the  defendant  broughtthat  state  of  case  into  ex- 
istence, to  see  whether  or  not  in  consequence 
of  a   conception    on  his  part,  of  a  state  of 
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grudge,  or  ill-will,  or  any  hard  feelings  that 
existed  between  the  parties,  that  he  went  off 
and  armed  himself  for  the  purpose  of  making 
an  attack  on  Hermes,  or  any  of  the  party 
whom  the  government  offered  as  witnesses, 
this  law  of  self-defense  cannot  avail  him.  Of 
course,  the  law  of  self-defense  gives  him  the 
right  to  arm  himself  for  the  purpose  of  defend- 
ing himself  so  long  as  be  is  in  the  right,  but  if 
he  has  a  conception  that  deadly  danger  may 
come  upon  him,  but  he  is  *away  from  it[278 
so  he  can  avoid  it,  his  duty  is  to  stay  away  from 
it  and  avoid  it,  becatise  he  has  no  right  to  ^  to 
the  place  where  (he  slain  person  is,  with  a 
deadly  weapon  for  the  purpose  of  provoking 
a  difficulty,  or  with  the  intent  of  oaving  an 
affray." 

These  instructions  could,  and  naturally 
would,  be  understood  by  the  jury  as  directing 
them  that  the  accused  lost  bis  ri;;ht  of  self- 
defense  by  returning  home  by  the  road  that 
passed  by  the  place  where  the  decea  cl  was, 
and  that  they  should  find  that  the  fact  that  he 
had  armed  himself  and  returned  by  that  road 
was  evidence  from  which  they  should  infer 
that  he  had  gone  off  and  armed  hiipself  and  re- 
turned for  the  purpose  of  provoking  a  diffi- 
cultv.  Certainly  the  mere  fact  that  the  accused 
used  tbe  same  road  in  returning  that  he  bad 
used  in  going  from  home  would  not  warrant 
the  inference  that  his  return  was  with  the  pur- 
pose of  provoking  an  affray,  particularly  as 
there  was  evidence  that  this  road  was  the  pro- 
per and  convenient  one.  Nor  did  the  fact  that 
the  defendant,  in  view  of  the  threats  that  liad 
been  made  against  bim,  armed  himself,  justify 
the  jury  in  inferring  that  this  was  tvith  the 
purpose  of  attacking  the  deceased  and  not  of 
defending  himself,  especially  in  view  of  tbe 
testimony  that  the  purpose  of  the  defendant  in 
arming  himself  was  for  self-defense. 

We  had  occasion  to  correct  a  similar  error 
in  the  recent  case  of  Oonrko  v.  United  Statei^ 
158  U.  8.  183  [88:  680]:  That  was  a  case 
where  the  decea-^^ed  had  previously  uttered 
tbreata  against  the  defendant,  and  there  bad 
been  a  recent  rencontre  at  the  postoffioe.  Tbe 
parties  then  separated,  and  the  defendani 
armed  himself,  and  subsequently,  when  tbe 
parties  again  encountered  each  other,  the  d^ 
fendant  shot  and  killed  the  deceased.  Tbe 
court  instructed  the  jury  that,  in  those  circum- 
stances, there  was  no  right  of  self-defense,  and 
that  there  was  nothing  to  reduce  the  offense 
from  that  of  murder  to  manslaughter. 

In  discussing  the  question  this  court,  by  Mr. 
Justice  Harlan,  said: 

"Assuming,  for  the  purposes  of  the  present 
inquiry,  that  the  defendant  was  not  entitled  to 
an  acquittal  as  having  acted  *in  self- [279 
defer  se,  ttie  vital  question  was  as  to  the  effect  to 
be  given  to  the  fact  that  he  armed  himself  with 
a  deadly  weapon  after  the  angry  meeting  with 
Carbo  in  the  vicinity  of  the  postoffice.  If  he 
armed  himself  for  the  purpose  of  pursuing  hit 
adversary,  or  with  the  intention  of  putting 
himself  in  the  way  of  his  adversary,  so  as  to 
obtain  an  opportunity  to  kill  him,  then  he  was 
guilty  of  murder.  But.  if  in  view  of  what  had 
occurred  near  the  postoffice,  the  defendant  had 
reasonable  grounds  to  believe,  and  in  fact  be- 
lieved, that  the  deceased  intended  to  take  hit 
life,  or  to  inflict  upon  him  great  bodily  harm, 
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•Dd  to  belieTing  armed  bimself  solely  for 
Bccessary  self-defense  in  tbe  event  of  his  being 
pursued  and  attacked,  and  if  the  circumstances 
oe  tbe  occasion  of  tbe  meeting  nt  or  near  the 
ctiooD  were  such  as,  by  themselves,  made  a 
case  of  manslaughter,  then  the  defendant  arm- 
ioc  himself,  after  the  difficulty  near  the  post- 
cflice.  did  Dot,  in  itself,  have  the  effect  to  con- 
tcn  bis  crime  into  that  of  murder. 

"Stated  in  another  form:  Although  the 
defeodant  may  not  have  been  justified  on  the 
occ^ioQ  and  in  the  particular  circumstances  of 
Uie  difficult y  at  tbe  billiard  saloon  in  believing 
Uat  ibe  taKing  of  his  adversary's  life  was. 
then  and  there,  necessary  to  save  his  own  life 
or  10  protect  bimself  from  serious  bodily  harm, 
Devrrtbeless  tbe  jury  were  not  authorized  to 
find  him  guiity  of  murder  because  of  his  hav- 
injr  deliberately  armed  bimself,  provided  he 
rightfully  armed  bimself  for  purposes  simply 
of  self  defense,  and  if,*  independently  of  the 
fid  of  arming  himself,  the  case,  tested  by 
vbat  occurred  on  tbe  occasion  of  the  killing, 
was  one  of  manslaughter  only.  The  court,  in 
effect,  said,  or  the  jury  may  not  unreasonably 
have  understood  tbe  judge  as  declaring,  that 
pceparatioQ  by  arming,  although  for  self-de 
fesse  only,  could  not  be  followed,  in  any  case, 
by  manslaughter,  if  thekillintr.  after  such  arm- 
iog,  was  not  in  fact  in  necessary  self-defense. 
Sodi  we  understand  to  be  the  meaning  of  the 
charge.  Id  our  opinion  the  court  erred  in  so 
charging  tbe  jury.  If  the  accused  was  iusti- 
fted  in  tbe  eye  of  the  law  in  armincr  himself  for 
self-defense,  and  if,  without  seeking,  but  on 
meeting  his  adversary,  on  a  subsequent  occa- 
«ioD  be  killed  him,  not  in  necessary  self  de* 
2S01fense,  *then  his  crime  was  that  of  man- 
slaughter or  murder,  as  the  circumstances,  on 
tbe  occasion  of  the  killing,  made  in  the  one  or 
tbe  other.  If  guilty  of  manslaughter,  looking 
alone  at  those  circumstances,  be  could  not  be 
found  guilty  of  murder  by  reason  of  his  hav- 
tog  previously  armed  himself  solely  for  self- 
defense." 

We  think  there  was  also  error  in  that  portion 
«f  tbe  charge  wherein  tbe  court  instructed  the 
jury  as  to  the  effect  which  they  should  give  to 
tbe  evidence  on  the  subject  of  previous  threats, 
ottered  against  tbe  defendant  by  Hermes  and 
hit  sons.  The  learned  judge  seeons  to  have 
legarded  such  evidence  not  merely  as  not  ex- 
teonating  or  excusing  tbe  act  of  tbe  defendant, 
hot  as  evidence  from  which  the  jury  might 
infer  special  spite,  special  ill-will,  on  the  part 
of  tbedefendant  The  language  of  the  learned 
jndee  was  as  follows: 

^'Previous  threats  fill  a  certain  place  in  every 
case  where  they  are  brought  out  in  the  evi- 
<ienre.  If,  at  the  time  of  the  killing,  tbe  party 
is  doing  nothing  which  indicates  a  deadly  de- 
fifn,  or  a  design  to  do  great  bodily  mischief — 
if  he  is  doing  nothing.  I  say,  of  that  kind — 
then  previous  threats  cannot  be  considered  by 
the  jury.  If  they  are  satisfied  from  the  law 
and  tbe  testimony  that  the  deceased  was  not 
doing  anything  that  amounted  to  a  deadly  at- 
tack, or  there  is  no  question  in  their  minds  as 
to  what  the  attitude  of  the  deceased  was,  pre- 
Tbus  threats  cannot  be  considered  by  them; 
they  cannot  enter  into  their  consideration  of 
tbe  case  by  the  way  of  justifyingany  act  that 
mulled  in  the  death  of  Charles  Hermes  from 
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the  act  of  defendant;  they  cannot  be  consi/^- 
ered,  I  say,  because  you  cannot  kill  a  man  be* 
cause  of  previous  threats.  You  cannot  weigh 
in  the  balance  a  human  life  against  a  threat. 
There  is  no  right  of  that  kind  in  law.  Threats 
are  only  admitted  as  illustrative  of  another  con^ 
dition  that  exists  in  the  case.  If  the  party,  at 
tbe  time  of  killing,  who  is  killed,  is  doing  tha^ 
which  indicates  a  purpose  to  do  great  bodily 
barm,  to  kill,  or  is  about  to  do  it,  so  near  doing 
it,  and  goes^o  far  that  it  can  be  seen  from  the 
nature  of  the  act  what  his  purpose  is,  then  for 
the  purpose  of  enabling  you  to  more  clearly  see 
the  situation  of  the  parties  you  can  take  into 
consideration  the  ^threats  made  by  him.  [28  L 
But  if  there  is  an  absence  in  the  case  of  that 
which  indicates  a  deadly  design,  a  design  to  do 
great  bodily  harm,  really  or  apparently,  threats 
cannot  be  considered  in  connection  with  the 
asserted  right  of  a  defendant  that  he  can  avail 
himself  of  the  right  of  self -defense.  You  can- 
not do  that.  But  if  threats  are  made,  and  there 
is  an  absence  from  the  case  of  tbe  conditions 
I  have  given  you  where  you  can  use  them  as 
evidence,  you  can  only  use  them  and  consider 
them  for  the  purpose  of  showing  the  existence  of 
special  spite  or  iUvdli  or  animosity  on  the  part 
of  the  defendant" 

And  again: 

"If  this  defendant  killed  this  party.  Charles 
Hcrmed,  because  the  old  roan,  the  father  of 
Charles  Hermes,  had  threatened  him  with  vio- 
lence, or  threatened  to  have  something  done  to 
him  because  of  bis  belief  that  he  bad  done 
something  with  his  hogs  or  killed  them  and 
made  threats,  that  is  no  defense,  that  is  no  mit- 
igation, but  that  is  evidence  of  malice  afore- 
thought; it  is  evidence  of  premeditation;  it  is 
evidence  of  deliberation  of  a  deliberately 
formed  design  to  kill,  because  of  special  spite, 
because  of  a  grudge,  because  of  ill-will,  be- 
cause of  animosity ^that  existed  upon  the  part 
of  this  defendant  towards  these  people  in  the 
field." 

While  it  is  no  doubt  true  that  previous 
threats  will  not,  in  all  circumstances,  justify 
or,  perhaps,  even  extenuate  the  act  of  the  party 
threatened  in  killing  the  person  who  uttered 
the  threats,  yet  it  b^  no  means  follows  that 
such  threats,  signifymg  ill-will  and  hostility  on 
the  part  of  the  deceased,  can  be  used  by  the 
jury  as  indicating  a  similar  state  of  feeling  on 
the  part  of  tbe  defendant.  Such  an  instruc- 
tion was  not  only  misleading  in  itself,  but  it 
was  erroneous  in  the  present  case,  for  the 
further  reason  that  it  omitted  all  reference  to 
the  alleged  conduct  of  the  deceased  at  tbe  time 
of  the  killing,  which  went  to  show  an  inten- 
tion then  and  there  to  carry  out  the  previous 
threats. 

Tbe  instructions  which  have  thus  far  been 
the  subject  of  our  criticism  were  mainly  appli 
cable  to  the  contention  that  the  defendant  acted 
in  self-defense,  but  they  also  must  have  been  un- 
derstood by  the  jury  as  extending  to  the  other 
♦proposition  that  the  defendant's  act  con-[  282 
stituted  the  crime  of  manslaughter  and  not  of 
murder.  The  charge  shows  that  the  instruc- 
tions of  the  learned  judge,  on  these  two  dis- 
tinct defenses,  were  so  blended  as  to  warrant 
tbe  jury  in  believing  that  such  Instructions  were 
applicable  to  both  grounds  of  defense. 

Whether  this  be  a  just  view  or  not,  there 
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were  distinct  inslnictioDSjB^yen  as  to  the  con- 
ten  tion  that  the  act  of  killing  In  this  case  wa9 
munslaugbter  and  not  murder,  which  we  think 
cannot  be  sustained.  A  portion  of  such  in- 
structions was  as  follows: 

"Now  I  ha?e  been  requested  to  charge  von 
upon  the  subject  of  manslaughter.  Man- 
slaughter is  denned  by  the  law  of  the  United 
States  to  be  the  wrongful  killing  of  a  human 
beijig,  done  wilfully,  and  in  the  absence  of 
malice  aforethought.  There  must  be  out  of 
the  case  that  which  shows  the  existence  of  this 
disHoguisbing  trait  of  murder,  to  find  the  ex 
istence  of  a  state  of  case  that  authorizes  a 
mitigation  of  the  offense  from  murder  to  roan 
slaughter.  It  is  an  unlawful  and  willful  kill- 
ing, but  a  killing  in  such  a  way  as  that  the  con- 
duct of  the  deceased  Hermef,  in  this  case,  at 
the  time  he  was  killed,  was  not  of  a  character 
to  authorize  him  to  shoot,  but  that  the  defend- 
ant could  80  far  have  the  benefit  of  that  con- 
duct provocative  in  its  nature  as  that  be  could 
ask  you  to  miticate  his  crime,  if  crime  exists 
here,  from  murder  to  manslaughter.  Let  us 
see  what  is  meant  by  that.  It  cannot  grow  out 
of  any  base  conception  of  fear.  It  cannot 
grow  out  of  a  state  of  case  where  there  is  a 
killing  because  of  threats  previously  made,  be- 
cause of  that  which  evidences  special  spite  or 
ill-will,  for  if  the  killing  is  done  on  that  ground, 
and  if  it  is  shown  bv  the  threats,  and  the  pre- 
vious preparation  of  the  defendant,  or  the  fact 
of  his  arming  himself,  and  going  back  to  the 
field  where  they  were  at  work,  and  while  there 
he  shot  Charles  Hermes  to  death,  it  cannot  be 
evidence  of  that  condition;  but  at  the  time  of 
the  killing  there  must  have  been  that  in  the 
conduct  of  Charles  Hermes  in  the  shape  of  acts 
done  by  him  that  were  so  far  provocative  as  to 
then  and  there  inflame  the  mind  of  the  deceased 
(defendant)  to  authorize  you  to  say  that  it  was 
so  inflamed;  in  such  an  inflamed  condition  that 
283]the  defendant  did  not  act  *witb  premedi- 
tation; that  he  did  not  act  from  a  previously 
formed  design  to  kill,  but  that  the  purpose  to 
kill  sprang  into  existence  upon  the  impulse  of 
the  moment  because  of  the  provocative  conduct 
of  Charles  Hermes  at  the  time  of  the  killing, 
that  would  be  a  state  of  manslaughter.  .  .  . 
The  law  says  that  the  previous  Rclection,  prep- 
aration, and  subsequent  use  of  a  deadly  weapon 
shows  that  there  was  a  purpose  to  kill  con- 
templated before  that  affray  existed,  and  when- 
ever that  exists,  when  it  ia  done  unlawfully 
and  improperly  so  that  there  is  no  law  of  self- 
fense  in  it,  the  fact  that  they  may  have  been 
in  an  actual  affray  with  hands  or  fists  would 
not  reduce  the  grade  of  the  crime  to  man- 
slaughter." 

Tlie  error  here  is  in  the  assumption  that  the 
act  of  the  defendant  in  arming  himself  showed 
a  purpose  to  kill  formed  before  the  actual 
affray.  This  was  the  same  error  that  we  found 
in  the  instructions  regarding  the  right  of  self- 
defense  and  brings  the  case  within  the  case  of 
0<mrkoy,  United  States,  previously  cited,  and 
the  language  or  which  we  need  not  repeat. 

These  views  call  for  a  reversal  of  the  judg^ 
ment,  and  it  is  therefore  unnecessary  to  con- 
sider the  assignments  that  allege  errors  in  the 
selection  of  the  Jury. 

The  judgment  is  reverted,  and  th4  cause  re- 
manded Jor  a  new  trial, 
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V. 

CANE  CREEK  TWP. 

(See  a  G.  Reporter's  ed.  283-298.) 

Jurisdiction  of  circuit  court — necessary  partj^. 

L  Id  a  suit  In  the  droult  court  of  ttao  Unlteil 
States,  to  recover  the  posBessioo  of  bonds,  a  plea 
to  the  Jurisdiction  of  the  court,  on  ttie  Kround 
that  one  of  the  defendants  was  a  citizen  of  the 
same  state  as  the  plaintiff  and  a  necessary  party 
to  controvor»y,  is  good. 

2.  Where  the  object  of  an  action  or  suit  is  to  re> 
cover  the  possession  of  real  or  personal  property* 
the  one  in  possession  is  a  necessary  and  indispen- 
sable (and  not  a  formal)  party. 

[No  112.] 

Submitted  Nac.  tO,  1894.    iJecided  Dec,  S,  189J^ 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
South  Carolina,  in  favor  of  the  defendants,  tho 
township  of  Cane  Creek  et  al.,  in  a  suii  com- 
menced by  the  Massachusetts  &  Southern  Con- 
struction Company,  plaintiff,  to  recover  the 
possession  of  certam  bonds.  Bererscd  and  case 
remanded  with  instructions  to  dismiss  t/ie  suit 
for  want  of  jurisdiction. 

Statement  by  JIfr.  Justice  Brewer: 
This  was  a  suit  commenced  by  the  appellant,, 
a  citizen  of  the  state  of  Massachusetts,  in  the 
Circuit  Court  of  the  United  ^States  for  [28^ 
the  District  of  South  Carolina,  to  recover  the 
possession  of  certain  bonds.  The  defendant* 
were  the  township  of  Cane  Creek,  LEtncnster 
county.  South  Carolina,  a  citizen  of  that  state» 
and  the  Boston  Safe  Deposit  <&  Trust  Company, 
a  corporation  created  by  and  a  citizen  of  the 
state  of  Massachusetts,  the  state  of  which  the 
plaintiff  was  a  citizen. 

The  facu  as  alleged  in  the  bill  were  that 
$19,000  of  the  bonds  of  the  township  of  Cane 
Creek,  one  of  the  defendants,  had  been  by 
agreement  deposited  with  the  Deposit  &  Trust 
Company,  the  other  defendant,  to  be  delivered 
to  the  plaintiff  when  a  certain  railroad  in  the 
township  was  completed  and  ready  for  opera* 
tion,  as  shown  by  the  certificate  of  tbe  en- 
inneer  of  the  railroad  company,  and  a  majority 
of  the  board  of  county  commissioners  or  Lao- 
caster  county,  the  corporate  agent  of  said  town- 
ship; that  the  road  had  been  fully  completed^ 
but  that  the  commissioners  wrongfully  re- 
fused to  sign  the  required  certificate;  that  the 
Deposit  &  Trust  Company  had  no  interest  ia 
the  bonds,  and  claimed  none,  and  was  ready 
and  willing  to  deliver  the  bonds  whenever  it 

NoTB.— As  to  eolorabU  oonveyaneea  to  enabU  suit 
to  be  hrouofU;  motive  of  transfer:  when  no  objection: 
eoupons:  residence  of  assignor^  see  note  to  McDonald 
V.  Smalley,  7:  287. 

Am  to  jtuisdictUm  of  United  States  drcuU  court 
dependent  on  residence  of  partten:  proper  plau  of 
ftt<t,  see  note  to  Roberts  y.  Lewis,  86:  579. 

As  to  Ofnotmt  necessary  to  give  jurisdiction  in  efrw 
euit  court  eases  prior  to  Act  of  1875;  amowd.  neoes- 
sary  since  Act  of  1875:  amount  in  dUrirtttc^  see  note 
to  Sctaunk  y.  MolJne,  M.  A  8.  Co.  H7:  256. 

Aa  to  parties  in  error:  who  necessary,  see  note  to 
O  wings  V.  EiDomnon.  8:  727. 
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vat  protected  in  80  doinz.  The  prayer  was,  j 
fint,  for  process:  * 'second,  that  pending  said 
■Bt.aod  oDtil  further  order  of  the  court,  the  said 
trost  company  be  ordered  to  deliver  and  pay 
over  nid  boDds  to  the  complainant;  third,  that 
the  said  defendant  township  ma^  be  required 
to  ^wdfically  perform  its  aforesaid  agreements 
bj  asKDting  to  the  delivery  of  said  bonds  now 
in  the  bands  of  said  defendant  trust  company 
lo  the  complainant;  fourth,  that  said  defend- 
tat  trust  company  be  ordered  to  pay  and  de- 
fiitr  said  bonds  to  the  complainant;"  fifth, 
for  further  relief.  The  township  defended  by 
t  iDotioo  to  set  aside  the  service  of  process, 
bj  t  plea  to  tbe  Jurisdiction  of  the  court,  on 
the  ground  tbat  one  of  the  defendants  was  a 
drizen  of  the  same  state  as  the  plaintiff,  and  a 
■fcessary  party  to  the  controversy,  and  bv  an 
uswer  to  tbe  merits.  The  Deposit  &  Trust 
CcnDpany  also  filed  an  answer,  which  set  forth 
tbat  It  had  no  interest  in  the  bonds,  or  the  debt 
rfpresented  'thereby,  made  no  claim  for  any 
rrrices  in  connecuon  therewith,  that  it  was  a 
iBfreslakebolder,and  ready  to  deliver  the  bonds 
wbeot-vcr  protected  in  so  doing.  It  was  agreed 
285jby  counsel  "that  *the  motion  to  set  aside 
lemce  and  tbe  pleas  to  the  jurisdiction  should 
be  beard  wben  the  case  was  tried  on  its  merits 
vitboat  prejudice,  the  motion  not  to  be 
deemed  as  waived  or  overruled  by  the  pleas 
tod  answer  and  the  pleas  not  to  be  deemed 
wtived  or  overruled  by  the  answer,  and  for 
tbe  sake  of  convenience  this  agreement  shall 
continue  of  force  for  tlie  purposes  of  this  ap- 
peal and  hearing  in  the  Supreme  Court." 

Tbe  motion  to  set  aside  service  aod  the  plea 
vere  overruled,  but  upon  the  merits  a  decree 
vas  entered  in  favor  of  defendants.  To  re- 
verse this  decree  the  plaintiff  appealed  to  this 
court,  tbe  bond  on  appeal  running  only  to  the 
township. 


Mr.  SauBuel  Lord  for  appellant 
Mr.  Irak  B.  Jones  for  appellee. 

Mr.  JuMtiee  Brewer  delivered  the 'opinion 
of  tbe  court: 

Tbe  plea  to  tbe  jurisdiction  should  have 
been  sustained.  The  substantial  object  of  the 
tuit  was  to  obtain  possession  of  the  bonds. 
TLe  Deposit  &  Trust  Company  was  the  parly 
in  possession,  and,  although  it  claimed  no  in- 
terest in  the  bonds  as  against  the  plaintiff  and 
its  codefendant,  yet  possession  could  not  be  en- 
forced in  favor  of  the  plaintiff  except  by  a  de- 
cree against  it.  Where  the  object  of  an  action 
or  suit  is  to  recover  the  possession  of  real  or 
perMmal  property,  the  one  in  possession  is  a 
Deeeaary  and  indispensable  (and  not  a  formal) 
party.  The  cnse  of  Wilson  v.  Oatrego  Twp. 
IM  U.  S.  56  [88:  70]  is  decisive  on  this  point 
lo  tbat  case  a  suit  was  commenced  in  a  state 
eoort  in  Missouri  to  recover  possession  of  cer- 
tain bonds  In  the  custody  of  the  Union  Sav- 
iors Association.  There  were  several  defend- 
•nfs,  among  them  one  Montague,  and  an  in- 
tervener, Oswego  township,  who,  claiming 
t&e  bonds,  removed  tbe  case  on  the  ground  of 
diverse  citizenship  to  the  Federal  court  Such 
removal  was  adjudged  to  bo  erroneous,  this 
court  holding  that  *'the  Union  Savings  Associa- 
tioo,  being  the  bailee  or  trustee  of  the  bonds,  was 
anectspary  and  indispensable  party  to  the  relief 
286]sougbt  by  the  petition,  and  *that  defend* 
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ant,  being  a  citizen  of  the  same  state  with  the 
plaintiff,  there  was  no  right  of  removal  on  the 
part  of  Montague,  or  of  the  intervening  de- 
fendant, the  Oswego  township,  on  the  ground 
that  the  Union  Savings  Association  was  a 
formal,  unnecessary,  or  nominal  party." 

Further  comment  is  not  required.  Tbe  de- 
cree of  the  circuit  court  must  be  reversed,  and 
the  case  remanded,  with  instructions  to  sus- 
tain the  plea,  and  to  dismiss  the  bill  for  want 
of  jurisdiction. 

WILLIAM  DEERING,  Appt., 

THE    WINONA   HARVESTER  WORKS. 
(See  8.  C.  Reporter's  ed.  230.) 

Olinpatentfor  harveHers—application^proofof 
prior  use —cogen  t  evidence — aijandoned  experi- 
menU—fint  inventor, 

L  The  first  claim  of  the  OUn  patent  No.  223,812  for 
an  improvement  in  harvesters  which  describes  ^ 
swinginsr  elevator  located  upon  tbe  Rraio  or  as- 
cendinff  side  of  tbe  main  belt,  pivoted  at  its  lower 
end  and  movable  at  its  upper  end,  cannot  be  con- 
strued to  cover  a  similar  device  located  upon  the 
stubble  side,  pivoted  at  its  upper  end  and  swin»- 
ing  at  its  lower  end. 

2.  If  ao  inventor  describes  and  claims  only  a  part 
of  bis  invention  in  his  application  for  a  patent,  he* 
is  presumed  to  have  abandoned  the  residue  to  the 
publia 

8.  Oral  testimony,  unsupported  by  patents  or  ex> 
bibits,  tending  to  show  prior  use  of  a  device  res- 
ularly  patented,  is  open  to  grave  suspicion. 

i.  Anticipations  of  patents  are  to  be  proven  by 
evidence  so  cogent  as  to  leave  no  reasonable 
doubt  in  tbe  mind  of  tbe  court. 

5.  Unsuccessful  and  abandoned  experiments,  do 
not  affect  the  validity  of  a  subsequent  patent. 

6.  Tbe  first  inventor  of  a  machine  is  entitled  to  » 
patent  therefor,  though  tbe  Infringer  may  make 
use  of  other  means  than  those  employed  by  bim^ 
to  operate  it. 

7.  Steward  was  the  inventor  of  the  ptvoted  exten- 
sion described  in  the  twentieth  claim  of  bi» 
patent  of  Feb.  20,  1888,  No.  272.608,  for  an  Im- 
provoment  in  grain  binders:  and  the  claim  Is- 
valid  and  was  infringed  by  defendants;  the 
twenty-first  claim  was  not  Infringed. 

[No.  54.1 
Argued  Nov.  6,  6,  1894.    JJecided  December  S, 

18U, 

APPEAL   from   a   decree  of    tbe  Circuit 
Court  of  tbe  United  States  for  the  District 

Note.— -48  to  what  constitutes  infrir*gemenl  of 
patent;  $lm{UirUv  of  devices;  designs;  comtHnations; 
machines:  construction  of  patent^  see  note  to  Royor 
V.  Ck>upe,  86:  1078. 

As  to  patentabttity  of  inventions;  patentable  nub- 
ject-matt&r;  utility;  wtiat  constitutes  invention;  %>at- 
entaiile  novelty;  combinations;  foreign  patents  and 
their  effects,  see  note  to  Grant  v.  Walter,  37:  552. 

As  to  anticipation  of  j)atents;  prior  vatentr  arid 
puhlications;  applicaiion  and  issue;  claims  androed- 
ficatiftns,  see  note  to  Leggett  v.  Standard  Ou  Co. 
37:  737. 

F(yr  what  patents  are  granted;  wTien  declared  void^ 
SCO  note  to  Evans  v.  Eaton,  4:  438. 

As  to  patents  for  desionSn  when  valid,  see  n^/to  to- 
Smith  V.  Whitman  Saddle  Ck>.  37:  006. 

As  to  patentability  of  inventions,  see  no<*8  to 
Thompson  v.  Dolsselicr,  20:  70.  and  Cornlug  v. 
Uurdeu,  li:  683. 

i6$ 


SnvREiiE  CoDiiT  oir  TEE  United  States. 


Oct.  Tbiiv. 


of  HiDDMOta,  In  iBTor  or  the  defendant,  tbe 
WJDODft  Harretter  Works,  in  a  suit  to  equity, 
for  fnfriDremenl  brought  by  William  Deer- 
iog,  compUinBDt,  dismusing  tbc  suit  in  rrgard 
to  tbe  Olin  patent',  upon  the  ground  Ibat  that 
patent  If  as  not  infringed,  and  decreeing  that 
4he  Stenard  patent  was  invalid.  Tbe  former 
.paleot  being  fur  an  improvement  In  barvesf- 
■ers,  and  the  latter  patent  being  for  an  improve- 
ment in  grain  binders.  Bfverted,  and  ease  re- 
manded far  further  proeeedingi. 
See  tame  caw  belon,  40  Fed.  Rep.  2^6. 

Statement  bj  Mr.  Jvtttee  Brown: 

Tbia  nae  a  bill  in  equity  for  tbe  infiinKe- 
ment  of  letters  patent  No.  233.812,  issued 
January  37,  1880,  to  William  P.  Olin,  foe  an 
improvement  in  harvesters,  aod  patent  No. 
■373,508,  iflsued  February  20.  1883,  io  John  F, 
Steward,  for  an  improvement  in  grain  binders. 
Tbe  original  bill  was  founded  tipon  five  differ- 
ent patents,  but  appeUant  acquiesced  in  the 
287]*decree  of  the  circuit  court  dismissing  hia 
l>ill  as  to  all  bat  tbe  t«o  patents  above  named. 

In  the  pal«nt  to  Olio  for  an  improvement  in 
Ijarvesting  inacbines,  the  patentee  stated  in  bia 
specification  as  follows: 

"  In  Ibat  class  of  harvesting  machines  where 
Ibe  grain  ia  received  upon  a  carrier  platform 
«Dd  elevated  over  the  dfirewheel  by  an  elevator 
and  deliverer  to  tbe  binders  or  an  automatic 
binder  it  is  desirable  that  there  shall  be  no 
-atoppage  in  the  flow  of  tbe  grain  in  lis  passage 
Io  lis  place  of  delivery;  that  tbe  butts  of  the 
grain  shall  be  carried  up  parallel,  or  neariv  so, 
with  tbe  heads  of  tbe  grain,  so  as  to  deliver 
Ihe  grain  in  proper  shape  for  binding  purposes, 
and  that  the  grain  eball  be  delivered  to  tne  re- 
-celvin^  table  so  Ibat  it  can  be  bound  at  or  near 
tbe  middle. 

"  Tbe  object  of  this  invention  is  to  provide 
■devices  for  attaining  all  of  these  lesulls;  and 
it  consiais  in  interposing  a  roller  between  the 
lower  end  of  'be  elevator  and  Ihe  itiner  end  of 
-the  grain  carrier,  to  facilitate  elevating  the 
^rainand  prevent  clogging  at  that  point,  and 

J>reveni  the  grain  from  bring  carried  down  or 
alllDS  through  between  the  elevator  and  cu- 


rier;  In  providing  a  lieit  or  chain  at  Ibc  grain 
side  of  tbe  machine  for  elevating  tlie  butts  of 
the  grain,  supported  on  a  swinging  bar.  so  thai 
it  can  he  adjusted,  according  to  (he  length  of 
grain  being  elevated,  lo  deliver  the  grain  >u 
ibst  it  can  be  bound  at  tbe  middle:  iti  devim 
for  operating  and  adjusting  tbe  elevator  for 
the  butts;  in  tbe  peculiar  construclion  of  tbe 
cover;  in  arraoging  and  operating  the  belt  for 
Ihe  butts  so  that  it  will  b«ar  agninet  the  bum 
of  the  grain  ;ind  crowd  or  move  tbe  grain  bail: 
on  Ibe  elevator  toward  Ibe  center,  for  tbe  pur- 
pose of  straightening  tbe  grsin  in  its  |>assage 
up  Ibe  elevator,  and  deliverlug  It  so  that  it  ran 
be  clasped  or  bound  near  the  middle,  lo  facili- 
tate ibe  ease  of  binding;  and  in  tlie  several 
parts  and  combination  of  parts  bereinader 
described  as  new.''  Here  follows  at  great 
length  a  description  of  the  device  claimed  to 
be  novel. 
Tbe  speciflcatioD  concludes  as  follows: 
*"The  bulls  of  grain  are  heavier  than  [288 
the  heads,  and  consecjuently  lag  Ix^bind  iiole«,« 
some  means  are  provided  to  make  llicm  move 
faster  ihan  the  beada.  In  order  lo  elevate  Ihe 
butts  even  with  tbe  heads  Ibe  belt  or  elevator 
Q  is  so  arranged  Ibat  tbe  teeth  6  wilt  engice 
with  tbe  butts  of  the  grain  on  the  roller  1  and 
carry  Ibem  up  while  tlip  beada  are  being  car- 
ried up  by  tbe  elevator  belU  M.  T  be  Tower 
pulley,  e,  IS  to  be  so  arranged  (hat  it  will  per- 
mit Uic  teeth  b  on  the  elevator  Q  lo  clear  Ibe 
end  of  the  roller  and  engage  the  butts,  and  ibis 
pulley  e  is  located  as  cfoae  to  the  main  frame 
as  is  possible  aod  permit  the  operation  of  the 
butt  elevator,  which  location  of  tbe  pnllry 
brings  the  butt  elevator  in  position  to  enable 
it  to  catch  any  short  grain,  which  sborl  grain 
Is  liable  to  fall  down  and  be  caught  by  tbe  heel 
of  tbe  sickle  and  clog  the  sickle.  By  locating 
tbe  lower  pulley,  e,  of  the  bell  Q  at  Ihe  prnpct 
distance  above  the  main  frame  A  the  tcetb  t 
on  tbe  elevator  will  come  in  contact  with  tncb 
short  grain  and  force  it  forward  on  to  tbe  car- 
rier platform,  thus  keeping  the  beel  of  Um 
sickle  clear  at  this  point." 

The  rollowing dtawingeibibila tbe  "iwiof- 
,  Ing  elevator  "  feature  of  the  patenb 
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£891  *Tbe  plaintiff  claimed  an  iDfringement 
of  ib«  firat  claim  of  tbe  patent,  vhlch  leads  as 
foUoirl: 

"  I.  In  combination  wltb  a  barrcstcr  ele- 
Titor.  ■  (ninging  elevator  plTcited  at  lis  loner 
od  iiMl  saitable  devices  for  sliifting  Us  upi:er 
od,  vbrrebf  tbe  snlnging  elevator  forms  a 
■mti  fot  deraling  tbe  batU  of  tbe  graio  aod 
ddirtring  graio  of  different  lengtfaa  at  tbe 
amc  point,  fiubslaotially  as  specified." 

In  tbe  patent  to  Steward  for  improTemeDia 
fa  piln  bindera  tbo  palenlec  stated — 

■'  Tbe  object  of  my  invention  Is  to  provide 
■cuu  tbat,  combined  witb  aa  automatic  grain 


binder,  aball  make  It  aulomalicnllj  re^ulnte 
tbe  position  of  the  band  on  tbe  gavel — that  is, 
shall  automailcsDy  place  tbe  band  upon  ibo 
gavel  in  its  proper  position  relative  to  tbe 
Tengib  of  tbe  grain  wltbout  an?  aid  or  allen- 
tion  from  tbe  operntor — and  ita  nature  consists 
In  locating,  in  such  a  position  as  to  be  Influ- 
enced bj  tbe  beads  of  tbe  lacoming  grain,  or 
gavel  or  bundle,  a  device  to  be  moved  tberebj, 
Ihe  said  device  connected  witb  means  for  ad- 
judging tbe  relative  positions  of  tbe  said  grain 
and  tbe  binding  mecbanlsm." 

Tbe  following  drawing  exhibits  Uie  patented 
device: 


S90]  *Tbe  plaintiff  claimed  an  tntrlDgement 
«(tlietwenlittbaQd  twenty-first  claims  of  Ibe 
8(twtnl  patent,  wbicb  reads  as  follows: 

"30.  The  combination,  in  a  grain  binder,  of 
noHng  butt  adjusting  mechanism  and  tbe 
Unrd  S.  subatanliall;  as  described. 

"21.  Tbe  combination  of  tbe  swioglog  butt 
■djaiter,  tbe  arms  (f ,  iP,  d',  and  the  board  ft', 
piiDled  to  tbe awlDifiDg butt-adjuster,  sulwtaD- 
tally  asdescriljed." 

CpoD  a  hearing  upon  pleading  and  proofs, 
lit  court  betow  dismissed  tbe  bill  upon  the 
fUMuid  ibit  the  Olln  patent  wns  not  inrrioged, 
tod  lliat  the  Steward  patent  was  invalia  bv 
rcuoD  of  a  certain  device  theretofore  used, 
«bicb  wasb«>ld  to  have  anticipated  the  patent. 
From  thin  decree  plaintiff  appealed  lo  this 
enrt.  The  oinnion  of  tbe  circuit  court  Is  re- 
intled  In  40  Fed.  Rep.  2S6. 

JhttrtThomaa  A.B&iiiungBnd  Ephnim 
Bfning  for  appellaoL 
Mr    PhilUp    C.   Drrenforth   for    ap. 

t*llees. 

Ifr.  Jiutiee 'Brown  delivered  tbe  opinion  of 

I.  Tbe  01  in  patent  relates  to  a  barvestlog 
Bicbine.  and  more  particularly  to  a  certain 
Mtbod  of  elevating  the  grain  from  the  bar- 
vnttr  platform,  upon  which  It  falls  as  It  is  cul. 
to  Uw  top  of  the  deliverj  apron,  where  it  is 
li*  I.  S. 


discharged  from  tbe  tnacbtne  ehher  into  tb« 
hands  of  a  binder,  or  into  a  mecbaolcal  grain 
binder,  as  tbe  case  may  be. 

In  machines  of  this  description  the  grain,  a* 
It  Is  cut,  falls  upon  a  platform,  and  in  carried 
LO  Ibe  base  of  an  endless  belt  provided  witb 
teeth,  which  seize  Ihe  grain  and  carry  It  over 
tbe  driving  wheel  of  Ibe  harvester,  up  to  a 
higher  level  than  thai  where  the  binding  Is 
done,  from  whicli  point  it  falla  a  pbort  distance 
to  reach  the  binder.  The  sides  of  the  elevator 
upon  wbtcb  tbe  grain  ascends  is  termed  llic 
grain  side;  the  side  upon  which  It  descends  to 
tbe  binder  is  cnlled  the  stubble  side.  Tn  the 
operation  of  a  harvester  of  this  kind  it  was  ob- 
Krved  •that,  as  tbe  grain  mounted  the  |291 
elevator  on  the  grain  aide,  the  butt  end  of  ll)e 
stalks,  bi'itii;  beavler  than  the  beads,  exhibited 
a  tendency  to  lag  behind,  so  that  ihe  Etalka  as- 
sumed a  diagonal  posilion  acroes  Ibe  harvealer 
platform.  Tbe  consequence  of  this  was  thai 
tbe  beads  of  the  stalks  were  delivered  to  the 
hinder  in  advance  of  the  butts,  nnd  obliquely 
^ft  peculiarity  which  iuierfered  with  the 
proper  binding  of  tbe  grain.  In  addition  to 
this,  the  different  lengths  of  the  slalks  required 
aome  means  whereby  the  binding  band  might 
be  plaeed  centrally  to  their  lengths,  tbat  is,  if 
tbe  stalks,  after  being  cut,  are  twelve  inchen 
long,  tbe  hand  should  be  placed  about  six 
inches  from  each  end,  hut  if  the  sielks  areflve 
feet  long,  il  should  be  placed  about  two  and  a 
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half  feet  from  each  end.  To  obviate  the  diffi- 
culty of  the  butts  lagging  behind,  and  also  to 
secure  proper  delivery  of  the  grain  as  to  length, 
Olin  invented  an  auxiliary  be)t  located  at  a 
right  angle  to  the  main  belt,  but  moving  in  the 
same  direction  and  at  somewhat  greater  speed. 
This  auxiliary  belt  was  also  provided  with 
teeth,  which  engaged  the  butt  end  of  the  stalks, 
and  moving  faster  than  the  main  belt,  kept 
the  butts  up  to  a  level  with  the  heads.  As 
shown  and  aescribed  in  the  patent,  this  auxil- 
iary belt  was  arranged  with  one  end  located  at 
the  lower  end  of  the  main  belt  and  near  the 
carrier  platform,  and  the  other  end  at  the 
apex  of  the  main  belt  or  the  highest  point  at 
which  the  grain  ascends.  The  mechanism  was 
intended  to  act  upon  the .  swath  of  fiowine 
grain,  and  change  its  direction,  pushing  the 
stalks  endwise,  so  that  they  might  be  delivered 
to  the  binder  in  proper  position  to  be  bound  in 
their  center,  and  also  hastening  their  butts  so 
that  the  stalks  might  not  be  delivered  diagon- 
ally, but  parallel  with  each  other  and  with  the 
flow  of  the  main  belt.  The  claim  describes 
this  swinging  elevator  as  pivoted  at  its  lower 
end,  with  suitable  devices  for  shifting  its  up- 
per end,  whereby  it  forms  a  means  for  elevat- 
ing tLe  butts  of  the  grain,  and  delivering  grain 
of  different  lengths  at  the  same  point. 

Devices  bearing  certain  similarity  to  this, 
and  having  in  view  the  performance  of  a  like 
function,  were  not  wholly  unknown  to  the 
prior  art.  These  devices,  though  not  claimed 
292]  *to  fully  anticipate  the  Olin  patent,  are 
important  in  their  bearing  upon  the  construc- 
tion of  this  patent  and  upon  the  alleged  in- 
fringement by  the  defendants. 

Thus  the  patent  to  Elward  of  July  6, 1876, 
exhibits  two  rollers  mounted  in  front  of  the 
horizontal  belt.  These  rollers  carry  a  short 
belt  or  apron,  whose  face,  like  that  of  the  Olin 
patent,  is  perpendicular  to  the  face  of  the 
horizontal  belt.  It  is  stated  in  the  patent  that 
one  of  these  rollers  may  be  driven  by  proper 
gearing,  and  it  is  so  represented  in  the  model. 
The  face  of  this  small  belt  moves  in  the  same 
direction  as  the  horizontal  belt,  and  is  set  at  an 
angle  with  the  line  of  direction  or  travel  of 
the  grain.  The  specifications  state  that  this 
belt  or  apron  "may  be  operated  either  by  the 
friction  of  the  passing  butts  of  the  grain,  or  it 
may  l>e  riven  a  positive  movement  by  gears  or 
bells  and  pulleys  from  any  convenient  driving 
shaft,  the  movement  of  the  apron  in  either 
cose  serving  to  move  or  shove  backwards  the 
butts  of  the  grain  projecting  over  the  finger- 
bar."  This  auxiliary  belt  of  Elward's  acts 
much  in  the  same  way  in  relation  to  grain 
moved  by  and  on  the  horizontal  apron  that  the 
auxiliary  belt  as  Olin  does  upon  grain  carried 
upward  by  the  main  horizontal  belt,  shoving 
the  grain  endwise  toward  the  rear  of  the  ma- 
chine while  it  is  being  carried  along.  No 
method  is  stated,  however,  by  which  the  can- 
vas may  be  rotated,  and  even  if  it  were,  it 
would  still  be  incompetent  to  perform  the  office 
of  the  Olin  belt,  because  it  is  not  adjustable  at 
either  end. 

The  patent  to  George  P.  Qreen  of  March  6, 
1877,  also  yhows  an  adjustable  butter,  which 
he  designates  as  a  grain  guide,  pivoted  at  the 
lower  front  comer  of  the  elevator  frame,  on 
the  grain  side,  and  provided  at  its  upper  end 
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with  a  handle  convenient  to  the  driver  afttiog^ 
in  his  seat.  This  so-called  grain  guide  is  mucb 
like  that  of  Olio's  in  shape  and  location,  thou^b 
apparently  not  provided  with  a  movable  belt, 
and  hence  not  adapted  to  hasten  the  ascent  of 
the  butts,  but  only  to  shove  back  the  butta  of 
the  shorter  stalks.  Instead  of  operating  to 
hasten  the  butts,  it  can  only  operate  to  retard 
them  to  the  extent  of  the  friction  between  tbe 
butts  and  the  surface  of  the  board. 

♦The  patent  to  C.W.  and  W.W.  Marsh[203 
of  January  5, 1864,  shows  alongside  of  the  main 
belt,  an  auxiliary  belt,  mounted  on  the  same 
rollers  as  the  main  belt,  and  therefore  pnv 
ceeding  at  the  same  speed.  The  horizontal 
belt  carrving  the  grain  over  the  harvester  plat- 
form is  described  as  traveling  faster  than  tbe- 
main  elevator,  so  as  to  operate  to  straighten 
the  grain,  or  bring  the  stalks  parallel  to  each 
other  before  beginning  their  ascent.  The 
auxiliary  belt,  however,  is  not  arranged  oo 
vertical  rollers  as  in  the  Olin  patent,  but  upon 
the  same  rollers  as  those  carrying  the  main  beUi 
neither  is  it  pivoted  at  its  lower  end.  nor  cap- 
able of  being  shifted  at  its  upper  end,  and 
hence  is  incapable  of  moving  the  grain  end- 
wise to  even  the  butts.  There  are  two  or  three 
other  patents,  which  appear  to  have  a  some- 
what remoter  bearing  upon  the  Olin  patent^ 
but  are  not  necessary  to  be  noticed  in  the  con- 
sideration of  this  case. 

The  gist  of  Olin's  invention  seems  to  be  it^ 
his  taking  the  grain  guide  used  by  Qreen,  pro- 
viding it  with  a  belt  and  teeth  somewhat  upoQ 
the  principle  of  the  independent  belt  or  band» 
used  by  the  Marshes,  traveling  faster  than  tbe 
main  belt,  and  for  the  purpose  of  keeping  tbe 
butts  in  line  with  the  heads  of  the  stalks.  Tbe 
important  feature,  however,  connected  witl> 
all  these  prior  patents  is  found  in  the  fact  that 
tbe  devices  described  in  them  were  all  located 
on  the  grain  side  of  the  elevator,  and  were  de- 
signed to  secure  parallelism  in  the  stalks,  a» 
they  mounted  the  main  belt,  and  before  tbej 
reached  its  apex.  Olin  proceeded  upon  the 
same  theory,  and  located  his  swinging  elevator 
or  auxiliary  belt  upon  the  same  side  of  tbe 
main  elevator,  and  described  it  in  his  cUim  a» 
pivoted  at  its  lower  end,  with  suitable  device* 
for  shifting  its  upper  end. 

In  defendant's  device,  the  grain  is  carried  up- 
upon  the  main  belt  or  elevator,  as  in  the  OHa 
patent,  without,  however,  any  means  whatever 
for  hastening  the  butts  or  moving  the  stalka 
endwise  upon  the  harvester  elevator;  but,  after 
having  been  lifted  or  carried  over  the  apex  of 
the  main  belt,  and  while  descending  upon  tbe 
stubble  side  to  tbe  binder,  they  are  adjusted  in. 
position  by  a  traveling  Mi  or  apron  almost 
identical  in  principle  with  that  of  the  Olin  pa- 
tent, but  pivoted  at  its  upper  end  and  swin^n^ 
at  its  lower  end.  This  device  is  *s!iown[2fl^ 
in  a  patent  to  Bullock  A  Appleby  of  October  31» 
1882,  in  which  the  prior  use  of  the  plain  face 
deflector  board  or  surface  was  recognised,  but 
was  said  not  to  be  a  sufficient  means  fr»r  effect- 
ing the  desired  adjustment  of  the  grain  stalke 
endwise.  "The  butt  ends  of  tbe  stream  of 
grain  will  lag  by  contact  with  the  stationary 
surf  ace.of  such  a  designed  deflector  or  adjust  er» 
and  the  grain  will  not  be  properly  guided  to 
the  binder  or  the  point  at  which  the  binding 
is  to  be  done."    Their  invention  consists,  a» 

16^  I.  & 
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tbpj  8tat€.  essentially  in  the  eiDploymeDt  of  an 
adjuster  and  deflector  composed  of  a  traveling 
aanacc,  moonted  in  an  adjustable  frame,  and 
poridcK]  with  suitable  means  for  operating  it, 
Of  vbich  the  cut  grain,  while  passing  from 
tbe  ddirerj  end  of  the  conveyer  to  the  binder 
sImII  be  perfectly  adjusted  jen«;tbwise  of  its 
iUlks  and  to  an  extent  corresponding  to  the 
leofth  of  the  grain,  so  as  to  effect  a  presenta- 
tioo  of  the  grain  always  in  a  given  relative 
position  to  the  binder  aevices  of  the  machine 
and  in  proper  condition  for  binding. 

The  third  and  most  important  claim  of  the 
pitrat  was  for  "an  endless  belt  moving  in  the 
^r^ction  of  the  grain  delivery  and  operating  in 
tontact  with  the  stubble  end  of  the  grain  on  its 
peeage  from  the  elevator  to  deliver  it  to  a 
DiDdtDg  mechanism,  substantially  as  set  forth." 

Hie  real  question  in  this  case  as  between 
these  two  devices  is.  whether  the  first  claim  of 
tte  Olin  patent  describing  a  swinging  elevator 
located  upon  the  grain  or  ascending  side  of  the 
main  belt,  pivoted  at  its  lower  end  and  movable 
at  its  upper  end,  can  be  construed  to  cover  a 
milar  device  located  upon  the  stubble  side, 

Eed  at  its  upper  end  and  swinging  at  it3 
'  end.  We  are  of  opinion  that  it  cannot, 
tiff  daims  in  this  connection  that,  by  the 
lower  end  of  the  swinging  elevator  is  in  reality 
oeant  the  receiving  end,  and  that,  as  the  de- 
feodant's  device  (which  can  hardly  be  called 
aa  elevator  at  all,  since  it  facilitates  the  descent 
of  the  £rain)  is  pivoted  at  its  receiving  end, 
vbich  happens  to  he  its  upper  end,  it  is  within 
the  spirit  though  not  within  the  letter  of  the 
daim.  But  of  whatever  elasticity  of  construc- 
tion this  claim  might  have  been  susceptible,  if 
2d5J  it  had  l>een  a  pioneer  patent,  it  is  *c1ear 
that,  ki  view  of  the  prior  devices,  of  which  it 
wu  only  an  improvement,  and  of  the  explicit 
language  of  the  specification  and  claims,  the  pn 
leotee  had  only  in  view  an  auxiliary  belt  located 
upon  the  grain  or  ascending  side  oi  the  elevator 
Indeed,  from  the  statement  in  the  introduction 
of  the  specification  through  all  the  description 
aod  in  each  of  the  claims,  care  is  taken  to  em 
phasze  the  fact  that  the  invention  relates  to 
the  combination,  with  the  ordinary  harvester 
•elevator,  of  a  butt  elevator  which  operates  up- 
on the  butts  of  the  grain  while  the  grain  is 
being  lifted  upon  the  main  belt,  so  as  to  hasten 
tbe  ascent  of  the  butts,  and  move  the  stalks 
back  upon  the  harvester  elevator.  In  no  one 
of  the  six  claims  of  the  patent  is  there  a  sug 
gestion  that  the  elevator  or  belt  Q  could  be 
kKated  npon  the  stubble  side,  although  this 
bdt  is  made  an  element  in  all  but  one  of  the 
€iaim& 

If  OUn  had  been  the  first  to  devise  a  con- 
trivance of  this  description  for  adjusting  tbe 
ik)w  of  grain  upon  the  main  elevator,  it  is 
possible  that,  under  the  cases  of  Ivea  v.  Hamil- 
to,  92  U.  8.  426  [28:  494],  and  Bayt  v.  Home, 
145  U.  8.  802  [86:  718]  a  construction  broad 
'CDongh  to  include  defendant's  device  might 
have  been  sustnined.  But  in  view,  not  only 
of  the  prior  devices,  but  of  the  fact  his  inven- 
tioQ  was  of  doubtful  utility  8nd  never  went 
into  practical  use,  the  construction  claimed 
would  operate  rather  to  the  discouragement 
than  tbe  promotion  of  inventive  talent.  Not 
only  does  it  appear  that  the  device  described  in 
this  patent  did  not  go  into  general  use,  but  that 
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the  mechanism  set  forth  in  tbe  patent  to  Bull- 
ock &  Appleby  of  October  81,  1882,  under 
which  the  defendants  manufactured  their  ma- 
chines, was  extensively  sold  throughout  the 
country  for  about  eight  years  before  any  asser- 
tion of  adverse  right  under  tbe  OUn  patent,  and 
that  tbe  plaintiff  himself  became  a  licensee  un- 
der the  Appleby  patent,  and  manufactured  his 
own  machines  m  accordance  therewith. 

Another  fact  is  deserving  of  consideration. 
While  the  application  for  the  Olin  patent  was 
pending,  another  application  was  made  by 
McGregor  &Flennekin,showinga  graiL  adjust- 
ing device  similar  to  that  used  by  the  defend- 
ants; that  is,  a  butt  adjuster  like  that  of  Olin's, 
but  located  upon  the  ^descending  line  of [296 
grain  travel,  and  pivoted  at  its  upper  end  in- 
stead of  its  lower  end.  This  application  was 
thrown  into  interference  with  that  of  Olin — 
tbe  examiner  holding  the  subject-matter  in- 
volved in  the  interference  to  be  *'an  endless 
belt  moving  jn  the  direction  of  the  grain  de- 
livery, operating  in  contact  with  the  end  of  the 
grain  to  deliver  it  to  a  binding  mechanism." 
This  interference  seems  to  have  been  decided 
in  Olin's  favor,  since  a  patent  was  subsequently 
issued  to  him;  but  inasmuch  as  he  thus  was 
warned  of  the  claim  of  McGregor  &Flennekin, 
and  of  its  extent,  it  is  somewhat  singular  that 
he  did  not  at  least  endeavor  to  obtain  an  en- 
largement of  his  claim,  to  cover  an  endless  belt 
moving  in  tbe  direction  of  tbe  delivery,  whether 
such  belt  were  located  upon  the  grain  or  stub- 
ble side  of  tbe  elevator,  and  thus  anticipate 
McGregor  &  Flennekin.  His  failure  to  make 
an  effort  in  that  direction  indicates  a  conscious- 
ness on  bis  part  that  he  had  limited  himself  to 
an  endless  t)elt  upon  the  grain  side,  and  the  fact 
that  the  McGregor  &  Flennekin  patent  was 
subsequently  issued,  with  the  broad  claim  of 
the  endless  belt  moving  in  the  direction  of  the 
i^rain  delivery,  indicates  that,  notwithstanding 
the  interference,  it  was  not  considered  as  an- 
ticipated by  the  Olin  patent  previously  granted. 
In  the  meantime,  and  during  tbe  pendency  of 
the  Olin  application,  Bullock  &  Appleby  ap- 
plied for  a  patent  upon  the  combination  of  the 
traveling  apron  with  the  table  of  the  grain 
binder,  as  used  by  these  defendants,  and  a 
patent  was  issued  to  them  October  81,  1882. 
If  Olin  were  entitled  to  all  that  plaintiff  now 
claims,  it  would  seem  that  the  patent  to  Mc- 
Gregor &  Ffennekin,  as  well  as  that  to  Bullock 
&  Appleby,  are  infringements  upon  his  own. 
It  is  possible  that  Olin  was  entitled  to  a  broader 
claim  than  that  to  which  he  limited  himself; 
but  if  be  described  and  claimed  only  a  part  of 
his  invention,  be  is  presumed  to  have  abandoned 
the  residue  to  the  public.  McClain  v.  Ort- 
mayer,  141  U.  8.  419  [35:  800].  There  was  no 
error  in  holding  that  the  Olin  patent  had  not 
been  infringed. 

2.  There  are  twenty-one  claims  in  the  Stew- 
ard patent,  the  last  two  of  which  only  are  in- 
volved in  this  controversy.  These  claims  are 
as  follows: 

•*20.  The  combination,  in  a  grain  binder,  of 
moving  *butt-adjusting  mechanism,  and[297 
the  board  d\  substantially  as  described. 

"21.  The  combination  of  the  swinging  butt- 
adjuster,  the  arms  d*.  d*.  and  d*  and  the  board 
d\  pivoted  to  the  swinging  butt- adjuster,  sub- 
stantially as  described. 
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The  peculiar  feature  of  tbii  portion  of  the 
patent  is  in  the  attacbmeDt  to  a  butt  adjuster, 
sucb  as  is  described  in  the  Bullock  &  Appleby 
patent — tbat  is,  upon  tbe  stubble  side  of  the 
elevator,  of  a  board  pivoted  to  the  end  of  the 
movable  butt-adjuster  to  bear  a/B^inst  tbe  butts 
of  the  sheaf  of  grain,  after  it  passes  tbe  butt- 
adjuster  proper,  and  while  it  is  being  acted 
upon  by  the  binding  mechanism.  This  board 
d^  is  described  in  the  patent  as  **a  thin  board 
or  plate  of  metal,  as  wide  as  the  adjusting  can- 
vas, and  pivoted  to  the  frame  of  the  latter  at 
fts  lower  extremity.  From  this  board  reaches 
upward  and  inward  an  arm  d*.  The  board 
and  frame  are  as  one  piece;  but  tbe  board  itself 
is  made  in  two  parts,  so  that  its  greater  portion 
(which  is  the  lower)  can  be  removed."  As  the 
grain  advances  into  the  binding  receptacle,  the 
board  bears  ajrainst  the  butts,  and  holds  them 
in  a  even  conditiou,  and  in  such  a  position  as 
to  insure  the  central  binding  of  the  bundle. 
In  practice  two  forms  of  this  extension  of  the 
butt-adjuster  have  been  used;  one  consisting  of 
a  board  or  sheet-iron  plate  rigidly  secured  to 
the  butt  adjuster  at  its  lower  end,  and  the  other 
consisting  of  such  a  board  or  plate  pitotally 
connected  to  tbe  butt-adjuster  at  its  lower  end. 
and  connected  to  the  binder  in  such  a  wav  as 
to  cause  it  to  remain  "parallel  with  itself  '*  in 
the  various  positions  which  it  assumes.  In 
other  words,  when  the  pivotal  form  of  e::ten- 
sion  is  used  the  connections  are  such  that, 
while  the  angle  of  the  butt-adjuster  with  the 
top  of  the  binder  changes,  the  angle  of  the  ex- 
tension and  the  same  board  remains  constant, 
or  nearly  so.  Defendant's  machine  is  provided 
with  a  moving  butt-adjusting  mechanism,  and 
also  with  a  board  pivoted  to  tbe  lower  end  of 
the  butt  adjuster,  practically  identical  in  its  con- 
struction and  operation  with  tbat  of  the  Stew- 
ard patent.    Tbe  defenses  to  these  claims  are: 

1.  That  claim  20  is  void,  in  that  it  describes 
298]  an  incomplete  *and  inoperative  inven- 
tion, and  if  completed  by  reading  into  it  the 
necessary  specifications,  the  defendants  do  not 
infringe. 

2.  That  claim  21  Is  not  infringed  by  defend- 
ants' machine. 

8.  Tbat  both  claims  are  void,  because  Stew- 
ard was  not  the  first  inventor,  and  because 
substsntially  the  same  device  as  shown  and  de- 
scribed in  the  patent  and  referred  to  in  the 
claims  was  in  public  use  in  the  United  States 
for  more  than  two  years  before  tbe  application 
was  filed. 

As  the  Ust  defense  goes  to  both  of  these 
claims,  it  may  properly  be  considered  first. 

The  English  patent  to  Howard  &  Bousfield 
of  1881  may  be  left  out  of  consideration,  be- 
cause, although  it  antedates  the  Steward  pa- 
tent. Steward  appears  to  have  completed  his  in- 
vention and  made  a  working  model  before  the 
date  of  the  Euclish  patent.  His  oath  was  ac- 
cepted by  the  ratent  Office  as  decisive  of  the 
fact,  and  a  patent  was  is^ued  to  him  upon  it, 
and  tbe  model,  which  was  put  in  evidence, 
was  shown  to  have  been  completed  as  early  as 
February,  1881. 

Tbe  court  below  found,  however,  that  the 
device  in  question  was  invented  and  publicly 
used  by  one  Gottlieb  Heller  on  his  farm  in 
Kansas  in  the  harvest  of  1877-78.  The  im- 
portance and  peculiar  character  of  the  testi- 
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mony  upon  this  point  will  Justify  a  somewhat 
extended  analysis  and  consideration  of  it. 
Heller  is  a  Kansas  farmer,  who  also  appears  to 
have  been  for  some  years  agent  for  tbe  Beloit 
—later  the  Milwaukee  Harvester 'Company. 
He  testified  that  in  1879  he  bought  from  aa 
agent  of  the  Beloit  Company  a  combined  linr- 
vester  and  binder,  which  had  a  traveling  butt- 
adjuster  precisely  as  it  appears  in  the  Bullock 
&  Appleby  patent,  except  that  it  bad  no  con- 
struction corresponding  .to  the  board  d^  of  the 
20th  claim.  He  found  that  when  the  grain 
was  short  and  thin  it  did  not  work  well,  i^o 
that  he  added  an  extension  to  the  butt  ad  juster, 
to  keep  the  straw  of  the  bundle  even  at  the 
butts.  This  extension,  as  he  explained  it,  was 
first  made  with  a  piece  of  tin  or  sheet  imo 
nailed  on  to  the  frame  of  the  butt  adjuster. 
This  arrangement  proved  unsatisfactory.  He 
then  says  be  made  an  extension  out  of  sheet  iron 
and  heavy  hoop  iron,  which  would  adjust  and 
keep  'straight  with  the  butt  of  the  buo-f-O^ 
die,  and  in  that  way  it  satisfied  hioL  He  illus- 
trated this  device  by  a  rough  sketch,  containing 
much  tbe  same  elements  as  those  described  ia 
claim  21  of  the  Steward  patent.  He  then  pro- 
duced what  he  claimed  to  be  the  identical  de- 
vice which  he  ms'-cin  1878.  and  used  publicly 
in  the  harvest  of  tbat  year.  This  device  was  pat 
in  evidence.  He  t>ays  his  wife  and  son  helpotl 
him  in  the  harvest  and  drove  the  macLine 
which  was  used  to  cut  part  of  250  acres.  He 
also  attempted  to  use  the  device  tbe  next  vear» 
1879,  but  the  grain  was  so  short  it  proved  un- 
satisfactory, and  he  took  it  off  and  elevatc'<i 
the  grain  into  a  wagon.  In  1880  he  got  a  new 
binder,  which  the  adjustable  extension  did  not 
fit,  and  for  lack  of  time  he  put  on  a  rigid  one 
instead  of  an  adjustable  one,  though  be  pre- 
ferred the  latter.  At  various  times  he  put  oxk 
rigid  ones  for  other  persons.  The  pivoted 
butt-adjuster  represented  in  his  sketch  and  re- 
lied upon  to  establish  the  prior  use  was  thrown 
aside  and  lost  sight  of  for  several  years.  Heller 
never  applying  for  a  patent  nor  taking  any 
steps  toward  the  introduction  of  the  device. 

One  Rubin,  a  neighbor  of  Heller's,  wboaokl 
him  the  harvester  and  binder  he  used  in  187?^. 
went  to  Heller's  faim  in  the  harvest  of  thai 
year  to  see  how  it  worked,  when  Heller's  soa 
called  his  attention  to  an  improvement  in  tbe 
butt-adjuster  which  he  said  his  father  bail 
made;  but  be  evidently  did  not  remember 
whether  the  board  extension  was  rigidly  or 
pivotally  attached  to  the  adjuster,  though  be 
thought  it  was  screwed  upon  the  frame  of  tbe 
adjtister,  itiff, 

Gkorge  Heller,  the  son.  testified  that  hi» 
father  made  an  extension,  like  the  one  intro. 
duced  by  him,  for  the  harvest  of  1878.  and  that 
tbe  sheet-iron  piece  was  from  an  old  Kirliy 
self- rake.  He  seemed  to  have  put  it  on  as  W 
rigid  extension  at  first,  and,  after  using  it  a  day 
or  two,  substituted  an  automatic  extcnsi<in, 
which  he  believes  to  have  been  the  identical 
device  put  in  evidence.  He  says  his  father 
afterwards  put  a  stiff  one  on  the  second  binder 
they  bought. 

One  Edward  D.  Bishop  saw  only  tbe  rigKi 
extension,  and  did  not  see  the  improved  device. 
Rosina  Heller,  thewife,  testified  that  she  ran  M  e 
harvester  and  1  indor  in  the  harvest  'of  [300 
1878.     She  testified  generally  to  tbe  n>»c  of  t:  e 

lU  U.S. 


IM 


Dberiko  v.  Winona  Harvesteb  Works. 


800-809 


botttdjinter,  with  the  adjustable  extensioD, 
dmiDj  the  year  1878. 

From  the'tf^timooy  in  reply  to  tlys  it  ap- 
pnred  that  the  bntt-adjuster  of  tin  or  iron, 
laid  to  have  been  tirsf  made  in  1878,  and  which 
vaf  pat  in  evidence,  bore  no  marks  whatever 
of  otfls  having  been  driven  into  it;  also,  that 
tbeian  extension  which  Heller's  son  swore 
w«  from  a  piece  of  a  Kirby  rake  owned  by 
tbem.  and  bought  of  a  firm  in  Junction  City, 
conkl  not  have  been  taken  from  a  Kirby  self- 
nke,  since  that  pattern  of  rake  did  not  contain 
my  such  sheet  iron  as  the  extension  was  made 
of.  It  further  appeiired  that  the  extension 
came  from  a  machine  called  the  Triumph, 
which  Heller  never  owned,  but  which  belonged 
10  soother  roan^-one  Schleseiier,  who  lived 
some  ei^bt  or  ten  miles  distant.  It  further 
appeared  that  the  extension  was  not  applied 
QciO  18t?0.  and  was  then  Hgidly  fastened  by 
UflWr  and  Schlesener  to  the  frame  of  the  butt- 
adjuster,  instead  of  being  pivot  ally  attached  as 
daimed  by  Beller.  This  machine  wa.s  subse- 
qofoUy,  and  in  1^^,  bought  by  one  Messing, 
vbose  son  testified  that  at  that  time  the  exten- 
wm  was  rigidly  fastened  to  the  adjuster,  and 
10  remained  until  the  spring  of  188^8,  when  it 
ptased  out  of  his  posscasion.  It  further  ap- 
petitd  that  Heller  was  an  agent  for  the  Mil- 
vankee  Harvester  Company,  which  was 
making  butt-adjusters  with  pivoted  extensions, 
was  interested  in  defeating  the  Steward  patent, 
lad  took  an  active  part  in  securing  his  testi- 
Dooy. 

This  entire  evidence,  taken  in  connection 
wiib  certain  damaging  admissions  made  by 
Hflleras  to  the  compensation  he  received,  both 
for  bis  testimony  in  this  case  and  for  his  con- 
eeaJment  of  certain  facts  in  relation  to  another 
patfot,  throws  discredit  upon  the  whole  case 
made  by  the  defendant  with  respect  to  the  an- 
ticipation of  the  Steward  patent.  Tokingthis 
evidence  together,  it  falls  far  short  of  estab- 
li&biog  an  anticipation  with  that  certainty 
wbich  the  law  requires.  As  we  have  had  oc- 
cisioo  before  to  observe,  oral  testimony,  un- 
topported  by  patents  or  exhibits,  tending  to 
(bow  prior  use  of  a  device  regularly  patented 
i«.  in  the  nature  of  the  case,  open  to  grave  sus- 
picioo.  WaMurn  dB  M.  Mfg,  Co,  v.  Beat* Em 
Aa  Barbed  Wire  Co,  {''The  Barbed  Wire  Pa 
3011t//ir)143U.  S.  275  [36:  154].  *aranting 
tbe  witnesses  to  be  of  the  highest  character, 
•od  never  so  consciec tious  in  their  desire  to 
tell  only  the  truth,  the  possibility  of  their  being 
Bisiaken  as  to  the  exact  device  used,  which. 
tkoQ^h  bearing  a  general  resemblance  to  the 
ooe  patented,  may  differ  from  it  in  tbe  very 
particular  which  makes  it  patentable,  are  such 
as  to  render  oral  testimony  peculiarly  untrust 
worthy;  particularly  so  if  the  testimony  be 
taken  after  the  la|>^e  of  years  from  tbe  time 
tbe  alleged  anticipating  device  was  used.  If 
there  l£  added  to  this  a  personal  bias,  or  an 
incentive  to  color  the  testimony  in  the  interest 
of  the  parly  calling  the  witness,  to  say  nothin^r 
of  downright  perjury,  its  value  is,  of  course, 
stiil  more  seriously  impaired.  This  case  is  an 
apt  illustration  of  the  wisdom  of  the  rule  re 
quiring  snch  anticipations  to  be  proven  by  evi 
deoce  so  cogent  as  to  leave  no  reasonable  doubt 
h  tbe  mind  of  tbe  court,  that  the  transaction 
occurred  mbstantially  as  stated.  The  very  cx- 
U«  L.8. 


hibit  produced  by  the  witness  Heller,  contra- 
dicted, so  far  as  it  could  contradict,  hia 
testimony,  and  the  witness  who  ought  to  have 
corrobated  his  story,  gave  a  version  which 
showed  it  to  be  untrue  in  more  than  one  im* 
portant  particular. 

Under  the  circumstances,  it  would  be  going^ 
too  far  to  reject  his  entire  testimony,  but  giv- 
ing it  all  the  weight  to  which  it  can  reasonabl7 
be  entitled,  it  shows  no  more  than  that  he  af- 
fixed some  sort  of  an  extension  to  a  buttad- 
Iuster  connected  with  an  Appleby  machine, 
f,  as  he  says,  in  1878,  he  tried  a  rigid  exten- 
sion  and  found  it  unserviceable,  and  subse- 
quently, in  the  same  season,  he  invented  a. 
pivoted  extension,  and  it  worked  well,  it  is- 
improbable  that  he  would  have  cast  it  aside- 
altogether  at  the  end  of  the  season,  and  taken 
up  again  the  theory  of  a  rigid  extension,  and 
applied  it  not  only  to  his  own,  but  to  a  number 
of  ot  her  machines.  His  excuse  that  the  binder 
was  incapable  of  doing  satisfactory  work  dur- 
ing the  season  of  1879,  by  reason  of  the  short- 
nes  of  the  grain  that  season,  is  evidence  that  it 
was  inoperative.  K  it  had  been  a  success,  he 
would  hardly,  have  thrown  it  aside  perma- 
nently. Doubtless  he  did  use  a  rigid  extension 
of  some  sort;  but  if  he  ever  used  a  pivoted  de- 
vice at  all — of  which  we  have  considerable 
*doubt — his  efforts  in  that  direction  must[.*502 
be  relegated  to  the  class  of  unsuccx*ssf  ul  and 
abandoned  experiments,  which,  as  we  have 
repeatedly  held,  do  not  affect  the  validity  of  a 
subsequent  patent.  Brown  v.  Ouild,  90  U.  8. 
23  Wall.  181,  211  [23:  161,  165];  Coffin  v.  Og- 
den,  85  U.  8. 18  Wall.  120.  124  [21:  821,  8231. 

Defendants  further  insist  that  the  twentieth 
claim  of  this  patent  is  invalid,  by  reason  of  the 
fact  that,  if  the  board  cZ*  be  construed,  as  it 
evidently  mujBt,  as  ^  board  pivoted  to  the  butt- 
adjuster,  the  combinaiidn  is  incomplete  and 
inoperative,  because  the  means  by  which  it  is 
held  and  controlled  are  not  staled  in  the  claim; 
and  if  the  additional  elements,  namely,  the 
arms  rf^ef',  and  d^  be  read  into  it,  it  becomes 
the  same  as  the  twenty -first  claim,  and  the  nov- 
elty of  the  claim  must  be  made  to  depend  upon 
the  peculiarities  of  the  board  dK  Admitting- 
that  additional  elements  are  necessary  to  ren- 
der the  device  operative,  it  does  not  necessarily 
follow  that  the  omission  of  these  elements  in- 
validates the  claim,  or  that  the  precise  ele- 
ments described  in  the  patent  as  rendering  it 
operative  must  be  read  into  the  claim.  If 
Steward  were  in  fact  the  first  to  invent  the 
pivotal  extension  to  a  butt  adjuster,  he  is  en- 
titled to  a  patent  therefor,  though  the  infringer 
may  make  use  of  other  means  than  those  em- 
ployed by  him  to  operate  it.  Webster  Jj)om^ 
Co.  V.  HigginB,  105  U.  8.  580,  584  [26:  1177. 
1179].  In  such  case  any  appropriate  meana 
for  making  it  operative  will  be  understood. 
Otherwise  the  infringer  might  take  the  most 
important  part  of  a  new  invention  and,  by 
changing  the  method  of  adapting  it  to  the  ma- 
chine to  which  it  is  an  improvement,  avoid  the 
charge  of  infringement.  The  invention  of  a 
needle  with  the  eye  near  the  point  is  tbe  basia 
of  all  the  sewinj^  machines  used;  but  the 
methods  of  operating  such  a  needle  are  many, 
md  If  Howe  had  been  obliged  to  make  his 
own  method  a  part  of  every  claim  in  which 
(he  needle  was  an  clement,  his  patent  would 
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bave  been  practically  worthless.  We  think  it 
sufficieotly  appears  that  Steward  was  the  in- 
ventor of  the  pivoted  extension  described  in 
the  twentieth  claim;  that  the  claim  is  valid, 
and  was  infringed  by  the  defendants. 

We  agree,  however,  that  the  defendants 
made  use  of  a  different  method  of  adjusting 
this  extension,  which  is  neither  the  same  in- 
vented by  Steward,nor  a  mechanical  equivalent 
of  the  same.  We  hold,  therefore,  that  the 
twenty-first  claim  was  not  infringed. 

But  for  the  reasons  giten  above  Vie  decree  cf 
ihe  court  below  mu$t  be  rerersed,  and  the 
-case  remanded  for  further  proceedings  in  con- 
formity  with  ihii  opinion^ 


1803]  UNITED  STATES,  ex  rel.  Intbrha- 
TioNAL  Contracting  Co.,  Plff.  in  Err,, 

V. 

DANIEL  S.  LAMONT,    Secretary   of   the 
Department  of  War. 

<8ee  8.  C.  Beporter*8  ed.  aoa-810.) 

Mandamue^miniiterial  duty — requirement  cf 
law—Secretary  of  War — mandamue  to  set 
aside  contraet-^-eatoppel— protest— evidence  of 
contract. 

t.  Mandamus  will  only  lie  to  enforce  a  ministerial 
dut7«  as  cootradi8tin«ruifihed  from  a  duty  which 
is  merely  discretionary. 

^  The  duty  to  be  enforced  by  mandamus  must  not 
only  be  merely  ministerial  but  it  must  be  a  duty 


which  exists  at  the  time  when  the  appUcataoo  for 
the  mandamus  is  made. 

8.  In  order  to  enforce  by  mandamus  a  minteterial 
duty,  the  oblinatfon  must  be  both  peremfytory 
and  plainly  defined,  the  law  must  not  only  auth- 
orize the  act.  but  it  must  require  tbe  act  to  bo 
done. 

4.  The  Secretary  of  War  is  under  no  obUiration  to 
siim  two  contracts  with  the  same  persoo  for  tli« 
same  work  at  a  different  price  and  under  differ- 
ent conditions,  nor  to  sign  a  contract  for  work  at 
a  higher  price  than  be  has  already  oootracted 
with  the  same  person  to  do  the  work  for. 

5.  The  writ  of  mandamus  cannot  be  used  to  set 
aside  a  contract  which  has  l>een  voluntarily  ca- 
tered into. 

a.  Where  the  relator  entered  of  bis  own  accord 
into  the  second  contract  and  has  acted  under  it 
and  has  taken  advantages  which  resulted  from 
bis  action  under  it,  bavin?  received  the  oompen- 
sation  which  was  to  be  paid  under  its  terma,  tie  is 
estopped  from  denying  the  validity  of  tbe  ooiw 
tract. 

7.  A  party  cannot  avoid  the  legal  consequences  of 
hisactsbyprotestins'at  tbe  time  be  does  them 
that  be  does  not  intend  to  subject  himself  to  audi 
consequences. 

8.  Where  there  was  no  duty  resting  upon  tbe  Sec- 
retary of  War  to  enter  Into  tbe  contract  hero 
claimed  there  can  be  no  duty  on  his  part  to  put 
into  tbe  bands  of  tbe  relator  evidence  of  tbe  coo- 
tract  having  been  entered  into. 

[No.  689.] 

Argued  and  Submitted,  Oct,  £5,  1894.    Decided 

Dec,  10,  1894. 


NoTB.— ula  to  when  mandamus  wiU  issue,  see  note 
to  M*Cluny  v.  Sillimao,  4:  26a 

As  to  mcmdamus  to  control  inferior  eowrts;  disers' 
Hon,  see  note  to  Ex  parte  Morgan,  29:  13S. 

ifandamtii,  when  the  proper  remedy  and  v^ien  ncL 

The  Supreme  Court  of  the  United  States  cannot, 
t)y  writ  of  mandamus,  compel  tbe  court  below  to 
decide  a  matter  before  it  in  a  particular  way,  nor, 
through  the  instrumentality  of  ttiat  writ,  review 
tbe  judicial  action  of  the  court  below,  had  in  tbe 
•exercise  of  legitimate  jurisdiction.  Ke  Parsons, 
1500.8.150(37:  1034). 

Mandamus  will  not  lie  to  compel  a  probate  judge 
to  allow  a  contingent  claim  against  tbe  estate  of  a 
deceased  person  which  bb  has  disallowed  upon 
•a  hearing,  but  the  remedy  is  by  appeal.  John 
Hancock  Mut  L.  Ins.  Co.  v.  Durfee,  97  Mich.  618. 

Mandamus  will  not  lie  to  compel  a  judge  to 
quash  a  writ  of  certiorari  issued  to  review  the  pro- 
•oeedii^^  of  a  commissioner  of  highways  in  laying 
-out  a  private  road,  since  there  is  an  adequate  rem- 
edy by  appeal  after  judgment  in  the  lower  court. 
•Gibson  V.  Lane,  V:  Mich.  620. 

Tbe  remedy  for  tbe  refusal  of  the  trial  judge  to 
«rant  a  preference  upon  the  calendar,  under  N.  Y. 
•Code  Civ.  Proc.  1 791,  on  tbe  ground  tbat  plaintiff 
was  an  administratrix,  is  not  by  appeal,  but  by 
mandamus  to  compel  the  judge  to  do  his  duty. 
Hayes  v.  Consolidated  Gas  Co.  60  N.  T.  8.  R.  4»0. 

Mandamus  will  not  lie  to  compel  tbe  appointment 
•of  commissioners  to  set  off  dower.  Tbe  remedy 
for  denial  of  a  petition  for  tbat  purpose  is  by  ap- 
peal.  Pulling  V.  Durfee,  97  Mich.  606. 

Mandamus  will  not  lie  to  compel  an  inferior 
tribunal  to  decide  an  action  or  proceeding  pending 
t)efore  it,  where  tbe  justice  determines  tbat  be  has 
not  jurisdiction;  but  that  determination  must  be 
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reviewed  in  the  ordinary  way.  McBrlde  v.  Monmy, 
72  Hun,  394. 

Mandamus  lies  to  compel  a  court  to  ezerdae  lea 
lawful  jurisdiction,  where  it  refuses  to  take  It  or 
proceed  in  the  exercise  thereof,  but  not  to  correct 
errors  committed  while  exercisUig  jurisdictloa, 
nor  where  it  is  not  shown  that  an  error  waa  com- 
mitted while  exerciaing  jurisdiction.  State  t.  Kiac, 
82  Fla.  410. 

Mandamus  lies  to  compel  tbe  United  Statea  cir- 
cuit court  to  take  jurisdictioa  of  a  suit  wblcta  it 
has  wrongfully  dismissed  for  lack  of  jurisdictioa. 
Be  Hohorst,  150  U.  8. 653  (87:  mi>. 

Mandamus  will  lie  to  compel  a  judge  to  set  a«id« 
an  order  denying  a  motion  to  compel  attoroeya 
to  surrender  books  and  papers  and  copies  made 
therefrom,  obtained  under  an  abuse  of  a  writ  of 
attachment  by  its  use  as  a  search  warrant  for  evf. 
denoe.  Rosenthal  v.  Muskegon  Circuit  Judge,  a 
L.  B.  A.  698.  98  Mich.  S08. 

Mandamus  is  not  a  proper  remedy  to  revtow  an 
appealable  order  inr  a  chancery  case.  Th6iDaa  t. 
Gartner,  \n  Mich.  606. 

Mandamus  will  not  lie  to  vacate  an  order  for  tba 
issuance  of  a  commission  to  take  the  depodtloa  of 
a  witness  on  a  motion,  under  How.  Mich.  Am. 
Stat.  1 7766,  for  a  new  triat  Muskegon  Boom  Cdw 
V.  DIckerman,  97  Mich.  688. 

Mandamus  will  not  lie  to  compel  a  judge  to  aup- 
press  a  deposition  taken  under  an  order  reopening 
tbe  case  for  tbe  purpose  of  taking  testimony,  but 
the  question  should  be  ratoed  by  appeaL  ChaiwHer 
V.  Pailtborp,  97  Mich.  62L 

Mandamus  is  not  the  proper  remedy  to  reriew 
an  order  suspending  an  attorney  from  pracUoe^ 
Underwood  v.  Palmer,  97  Mich.  6S6L 

Mandamus  will  not  lie  to  vacate  an  order  ad- 
judging parties  guilty  of  contempt  in  refusin«^  to 
pay  costs  awarded  against  them  on  a  oootlnuanoak. 
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IK  ERROR  to  the  Court  of  Appeals  of  tbe 
District  of  Columbia,  to  review  a  judg- 
Bent  of  that  court,  affirming  tbe  judgment  of 
tte  Supreme  Court  of  the  District  of  Columbia, 
dsffiissing  tbe  petition  of  tbe  Internatiooal 
Owtiacting  Company,  for  a  writ  of  mandamus 
Addressed  to  Daniel  S.  Lamont,  Secretary  of 
VCar,  commandine  bim  to  execute  or  cause  to 
bt  executed  articles  of  agreement  in  accord - 
sDce  witb  the  proposal  of  said  company,  and 
its  accepUDce,  etc    Affirmed. 

Sutemeut  by  Mr.  Justice  White: 
lo  pursuance  of  an  Act  of  Congress  making 
SB  tppropriation  for  that  purpose,  an  adver- 
t^ment  appeared  August'  6,  1892,  inviting 
proponb  for  doing  certain  work  in  Gowanus 
Uy.  New  York,  Tbe  work  was  divided  into 
three  parts,  aa  follows:  first,  for  Bay  Ridge 
cbuoel;  secood,  for  Red  Hook  Channel; 
tod  third,  for  Gowanus  Creek  Channel.  Tbe 
tdTenisemeut,  moreover,  stated  tbe  sums  of 
moDty  which  were  available  for  tbe  work  on 
€sch  separate  channel,  and  it  was  announced 
Unt  tbe  work  must  he  commenced  on  October 
1,  lfiS>2,  and  be  completed  on  or  before  De- 
«mber  31,  1893.  In  answer  to  tbe  adveriise- 
meBU  the  relator  bid  upon  tbe  work.  His 
proposition  was  to  do  it  all  at  a  uniform  rate 
of  19.7  of  a  cent  per  cubic  yard,  "scow  mea- 
farement,"  and  with  two  dredge  boats,  one  of 
which  would  commence  work  within  ninety 
diTS  from  the  awarding  of  the  contract,  and  the 
304]  other  within  *nine  months  thereafter. 
Heabo  un^rtook  to  complete  the  entiie  work 
00  or  before  June  1,  1894.    In  tbe  event  of  an 


epidemic  prevailing  in  tbe  locality,  be  reserved 
tbe  right  to  cease  work  until  be  should  think 
it  prudent  to  resume.  Tbe  relator's  bid  was 
tbe  lowest,  and  on  September  22,  Lieutenant 
Colonel  Gillespie,  of  the  Engineer  Corps,  who 
had  issued  the  advertisement  as  tbe  engineer 
and  officer  in  charge  of  tbe  work,  and  at  whose 
office  the  bids  bad  been  opened,  addressed  tbe 
relator  tbe  followingletter: 

*»New  York,  N.  Y.,  September  22,  1802. 
**Mr.  Joseph  Edwards,  President  of  the  Inter- 
national   Contracting   Co.,    16    Exchange 

Place,  N.  Y.  City. 

''Sm:  The  proposal  of  the  International  Con> 
tractinff  Co.,  opened  in  tbis  office  September 
14,  1892,  for  dredging  channels  in  Gowanus 
bay,  N.  Y.,  19.7  cents  per  cubic  yard,  bat 
been  accepted  by  tbe  Chief  of  Engineers,  U.  S. 
Army. 

"After  the  contract  for  tbe  work  has  been 
prepared  you  will  be  notified  to  call  at  tbis  of- 
fice to  sign  it. 

•*The  regulations  rec^uire  that  any  instru- 
ment executed  by  an  incorporated  company 
shall  be  under  its  corporate  seal,  and  evidence 
should  be  furnished,  also  under  tbe  corporate 
seal,  as  to  the  official  character  of  tbe  person 
by  whom  it  is  executed,  and  that  be  is  duly 
autborized  to  execute  tbe  same  on  behalf  of 
the  corporation. 

''Please  furnish  this  office  with  tbe  names 
and  addresses  of  your  proposed  sureties,  each 
to  justify  in  the  sum  of  $45,000. 

*'A  memorandum  is  enclosed  containincr  in- 
structions for  tbe  preparation  of  contractors' 
bonds.    The  execution  of  the  necessary  bond, 


Clertiorarl  is  tbe  proper  remedy.   Love  v.  Vance, 
CiadLSSS. 

UpOQ  the  refusal  of  an  inferior  court  to  frrant 
ti  tppeal  CO  which  a  party  is  entitled  as  of  riirht, 
ABtndtmus  may  be  issued  upon  bis  motion,  by  the 
lotuclcy  court  of  appeals.  Schmidt  v.  Mitchell, 
CKy.UBep.768. 

HaDdamus  dlrectinjr  the  United  States  circuit 
«OQzt  to  Tacate  or  modify  its  decree  entered  upon 
the  mandmte  on  the  dispositioD  of  an  appeal  is  the 
proper  remedy,  if  the  mandate  of  the  Supreme 
Coort  of  tbe  United  States  has  been  disregarded. 
fie  aty  Mac  Bank,  153  U.  S.  246  (38:  705). 

Mandamus  will  he  irranted  to  compel  a  judge 
to  ntnt  an  appeal  in  an  appealable  case,  where  he 
TCfoees  merely  on  tbe  ground  that  the  issues 
rslNd  have  been  repeatedly  determined  by  the 
•Ppellaie  court  adversely  to  tbe  moving  party, 
iad  that  tbe  latter  is  through  his  motion  seeking  to 
iboKtbe  right  of  appeaL  State  v.  Whitaker,  46  La. 
AaiLlsn. 

A  trial  judge  who  refuses  to  settle  a  bill  of  ex- 
cepooQfi  at  tbe  time  fixed  by  him  therefor,  on  the 
«^!}Mtion  of  the  appellee^s  attorney  that  tbe  writ- 
(CO  Dotioe  of  presentation  for  settlement  required 
tr  CkL  Code  Civ.  Proc  f  650,  was  not  served,  will 
be  compelled  by  mandamus  to  settle  tbebilL  where 
^  tppellee*8  attorney  had  waived  such  notice  by 
^iitteotniir  to  the  time  fixed  by  the  judge,  as  in 
«)cli  case  he  is  not  vested  with  judicial  discretion. 
Hieks  r.  Masten,  101  CaL  651. 

Vaodamus  wiU  not  be  granted  to  compel  a  trial 
>x^  to  sign  a  bill  of  exceptions  stating  that  wit- 
Bc«es  for  the  defense  testified  exonerating  the 
•leased,  where  the  return  avers  that  the  statement 
^<Ke  comport  with  the  facts  proved,  and  that  the 
i^^^  is  willing  to  sign  a  proper  bill.  State  y. 
Vobrtucs;  45  La.  Ann.  12ia 
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Mandamus  hes  to  compel  a  board  of  mayor  and  al- 
dermen to  meet  with  the  common  council  of  a  city, 
in  joint  convention,  for  tbe  purpose  of  electing  city 
officers  in  accordance  with  the  provisions  of  the 
dty  charter.   Littlefleld  V.  Newell,  85  Me.  216. 

Mandamus  will  not  lie  to  compel  a  eoronor  to 
pay  over  to  an  admioistrator  money  found  upon 
the  person  of  the  intestate,  as  a  full,  complete  and 
adequate  remedy  exists  at  law  by  action  therefor. 
Com.  V.  Walton,  3  Pa.  Dlst«  Rep.  801. 

Mandamus  is  the  proper  remedy  to  require  the 
common  council  of  a  city  to  approve  the  l>oDd  of 
one  appointed  to  office  by  the  mayor,  as  such  ap- 
proval is  a  purely  ministerial  act.  Speed  v.  Detroit, 
97  Mich.  198. 

Mandamus  will  lie  to  compel  an  auditing  board 
of  a  town  which  has  refused  to  consider  an  account 
presented  upon  Its  merits,  on  the  ground  that  no 
part  of  it  is  a  proper  town  charge,  and  has  there- 
fore rejected  it  altogether,  to  act  upon  such  claim. 
Re  Ryan,  6  Misc.  478. 

Mandamus  does  not  lie  to  compel  a  city  or  town 
suing  to  enforce  its  ordinance  to  pay  tbe  costs  of 
such  suit  it  case  it  is  unsuocessfuL  People  v. 
Chapin.  48  HI.  App.  648. 

One  applying  for  mandamus  to  compel  the  pay- 
ment of  judgments  against  a  city  must  8bow  a  clear 
legal  right  to  have  such  payment  made  in  the  man- 
ner specified  in  the  judgments.  State  v.  Mew  Or- 
leans, 45  La.  Ann.  1389. 

Mandamus  will  not  lie  to  compel  a  justice  of  the 
peace  to  pay  over  to  the  commissioners  of  fisheries 
monejrs  collected  for  fines  imposed  for  violation  of 
tbe  fishery  laws,  since  an  adequate  remedy  exists  by 
action.    People  v.  Crennaii,  141  N.  Y.  2o0. 

A  peremptory  mandamus  will  issue  for  tbe  pay- 
ment by  a  city  of  state  and  county  taxes,  where  It 
has  collected  sufficient  moneys  for  city,  county, 
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bowever,  will  be  deferred  until  the  articles  of 
agreement  bave  been  completed  in  every  re- 
spect 

••Veiy  respectfully,        G.  L.  Gillespie, 

**Lt.  Col.  of  Engineers." 

On  September  23,  the  Secretary  of  "War 
called  on  the  Chief  of  Engineers  for  the  pnpers 
relating  to  the  matter,  and  they  were  submit- 
ted to  him.  On  the  following  day  the  Chief 
of  Engineers  sent  this  telegram  to  Colonel  Gil- 
lesoie  i 

365]  ***Washington,  D.  C,  Sept.  24, 1892. 
"To  Colonel  G.  L.  Gillespie,  Engineer,  Armv 

Building,    Whitehall    street.    New    York, 

N.  Y.: 

"Do  not  proceed  further  with  closing  a  con- 
tract with  the  International  Dredging  Com- 
pany for  Gowanus  work  until  further  mstruc- 
tions.    Acknowledge  receipt  of  this. 

"Turtle,  Engineers." 

On  October  7  the  Acting  Secretary  of  War 
addressed  the  following  letter  to  the  relator: 

"October  7.  1892. 

"Gentlemen:  The  matter  of  the  contract 
for  dredging  in  Gowanus  bay  is  not  yet  set- 
tled, and  the  action  of  the  department  upon 
the  bids  received  has  not  yet  been  determined 

and  state  purposes  to  pay  such  taxes.  Shields  ▼. 
Patersun,  56  N.  J.  L.  486;  Shields  t.  Orear,  65  M.  J. 
L.508. 

Mandamus  does  not  lie  to  compel  county  com- 
missioners to  strike  from  the  tax  Ust  an  additional 
assessment  on  property  erroneously  placed  thereon, 
without  notice  to  the  person  assessed.  Baltimore 
€ounty  Gomrs.  v.  Winand,  77  Md.  6^. 

Mandamus  Ues  to  compel  the  clerk  of  arrears  to 
receive  an  assessment,  with  interest,  after  a  sale  of 
land  invalid,  because  an  excessive  amount  of  inter- 
est was  exacted.    Lester  v.  McDaniel,  6  Misc.  190. 

Mandamus  does  not  lie  to  compel  the  attorney 
general  of  the  state  of  New  York  to  certify  to  the 
superintendent  of  insurance  that  the  declarations 
and  charter  of  a  proposed  sanitary  insurance  and 
inspection  company  are  in  accordance  with  the  re- 
quirements of  law,  under  N.  Y.  Laws  1898,  chap. 
T85, 1 10,  as  his  act  in  maJdnnr  the  examination  is  ju- 
dicial, and  not  ministerial  merely.  People  v.  Bo- 
•endale.  76  Hun,  108,  reversing  6  Misc.  878,  affirmed 
lnl42N.Y.186. 

Mandamus  lies  to  compel  the  attorney  general  of 
the  state  of  New  York  to  certify  that  an  action  in 
which  costs  are  awarded  against  the  people  of  the 
fltate  was  brousrht  pursuant  to  law,  which  certifi- 
cate is  expressly  required  by  N.  Y.  Code  Civ.  Proc. 
f  8241,  as  the  act  is  purely  ministerial.  People  v. 
Boeendale,  76  Hun,  112. 

Mandamus  will  not  lie  to  direct  or  control  the  head 
of  an  executive  department  in  the  discharge  of  an 
executive  duty  involving  the  exercise  of  judgment 
and  discretion.  United  States  v.  Lamont,  28  Wash. 
L.  Rep.  178. 

Mandamus  will  not  lie  to  compel  the  commis- 
sioner of  patents  to  reerister  a  trade-murk,  where 
the  application  for  registration  ^ns  been  denied  on 
the  ground  that  no  trade  exi  >  with  foreisn  na- 
tions or  Indian  tribes,  as  required  by  statute  to  en- 
title a  trade-mark  to  registration.  United  States 
T.  Seymour,  22  Wash.  L.  Rep.  Ill,  66  Pat.  Off.  Gbz, 
1167,  reversing  21  Wash.  L.  Rep.  675, 65  Pat.  Off.  Gaz. 
12:n;  writ  of  error  dismissed  in  158  U.  S.  868  (88:  742), 
67  Pat.  Off.  Oas.  1191. 

An  order  to  compel  the  county  clerk  to  print 
upon  the  official  l)allot  the  name  of  a  candidate 
nominated  by  a  faction  of  a  party,  whose  claims 
have  heea  submitted  to  the  state  organization  of 
the  party  and  by  it  declared  unfounded,  will  be  re- 
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upon.  It  is  respectfully  s;i^T<*sted  that  if  joo 
desire  to  be  heard  upon  the  subject  ao  oppor- 
tunity is  offered.  Any  representation  you  de- 
sire to  make,  either  by  writing  or  orally,  by 
attorney  or  by  any  otHcer  of  your  com|>any,. 
will  be  respectfully  received  and  considereil. 
It  is  hoped  that  you  will  be  able  to  do  this  by 
Tuesday— certainly  not  later  than  Wednesday 
—of  next  week. 
**Very  respectfully,  L.  A.  Grant, 

''Acting  Secretary  of  War. 

"The  International  Dredging  Company 
Post  Building,  12  to  28  Exchange  Piaoe.  New 
York  City." 

The  Secretary  of  War  acted  upon  the  papers 
after  hearing  tlie  relator,  who  clnim-d  that  hi» 
bid  was  final  and  could  not  be  recous'  iered, 
and  decided  that  he  had  the  power  to  refuse  to 
consummate  the  contract  upon  the  following 
grounds: 

''First,  that  said  acceptance  of  the  bid  of  the 
relator  was  not  properly  made  and  was  not 
binding  on  the  government. 

''Second,  that  said  bid  and  the  bid  of  the 
W.  H,  Beard  Dredging  Company,  hereafter 
mentioned — which  was  the  next  lowest  bid — 

fused,  notwithstandinjr  a  previous  Judicial  deter- 
miDation  in  favor  of  such  faction.  Re  Pollard.  55 
N.  Y.  S.  R.  15S. 

An  order  to  compel  the  county  clerk  to  print 
upon  the  official  ballot  of  a  party  the  name  of  m 
candidate  for  oflice  must  be  denied,  where  tUe  ap- 
plicant received  his  nomination  at  tbe  hands  of  a 
convention  whose  claims  to  regrularity  have  bec^a 
submitted  to  the  supreme  authority  of  the  party 
within  the  state,  and  have  by  that  body  been  de> 
clared  unfounded.    Re  Redmond.  5  Mi'tc  360. 

Mandamus  is  peculiarly  the  proper  remedy  to 
compel  a  town  council  to  call  new  election,  as  ix>- 
quired  by  statute,  where  a  prior  election  is  inop- 
erative. State  V.  South  Klnirstown.  22  L.  R.  A.  iS. 
18  R.  T.  — . 

Any  citizen  has  the  rlfrht  to  apply  for  a  manda- 
mus to  compel  the  board  of  couocUmen  of  a  citv 
to  comply  with  a  statute  requiring  it  to  redlstrict 
certain  wards  so  that  ench  district  will  not  contaio 
more  than  four  hundred  electors.  People  v.  Ricli- 
mond,  5  Misc.  26. 

A  statutory  provision  that  a  village  tioard  shall 
consist  of  seven  trustees  is  mandatory,  and  the 
election  of  a  trustee  to  take  tbe  place  of  one  re- 
signed  may  be  compelled  by  mandamus  where 
power  to  call  a  special  election  in  such  case  is  con- 
ferred.   People  V.  Whitestone,  71  Hun.  188. 

A  gas  company  occupying  city  streets  with  itv 
mains  maybe  compelled  by  mandamus  to  rami»rk 
gas  to  occupiers  or  owners  of  houses  Hbuttina  ^n 
such  streets,  if  they  comply  with  reasonabk'  reg- 
ulations. Portland  Natural  Gas  4  O.  Go.  t.  State, 
21 L.  R.  A.  639. 135  Ind.  64. 

Mandamus  will  lie  upon  the  petition  of  a  prlvato> 
corporation  to  compel  the  surrender  of  its  rpo*>ni« 
l)Ooks,  and  papers,  which  are  unlawfully  withtHHti 
by  one  of  its  former  officers,  where  the  prtipcrt  v 
has  been  concealed  and  cannot  be  reached  by  ord^ 
nsry  legal  process.  State  v.  Davis.  54  Mo.  App. 
447. 

Mandamus  for  the  restoration  of  memt>ersbir»  i^ 
the  proper  remedy  for  one  who  has  l>een  iliejralU 
expelled  without  notice  from  a  corporation  m 
which  he  has  a  property  right  consisting  of  a  dt^tH 
benefit  for  himself  and  one  for  bis  wife.  LsrFairbt 
V.  St.  Louts  Operative  Stonemasons  Aaso.  6&  ^o. 
App.  638. 
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vBv  irregular  and  improper,  and  that  Deitber 
ibodd  be  accepted." 

AoeordlDg]  V  be  ordered  the  work  to  be  re- 
idTfnised.  Tbe  new  advertisement  appeared 
306]  on  October  26, 1 898.  It  called  ♦for  pro 
poak  which  diifered  from  those  contemplated 
b?  tbe  first  adyertisement  in  several  important 
funiculars— first,  in  striking  out  the  clause  re- 
'erriofr  to  tbe  eight  hour  law;  second,  in 
rbftQgiog  time  for  the  commencement  of  the 
TOfk,  requiring  it  to  be  commenced  on  April 
S,  1^  instead  of  October  1,  1892;  and  third. 
br  calling  for  its  completion  by  August  1, 
]9M,  mstead  of  December  31,  1893.  Pending 
lUs  bid  and  before  any  adjudication  on  it,  the 
ichtor  commenced  in  the  supreme  court  of  the 
Dntrict  of  Columbia  a  suit  to  comoel  Mr. 
Elkms,  then  incumbent  of  tbe  ofSce  of  Secre- 
tu;  of  War,  to  sign  a  contract  with  him  for 
tbe  work  as  covert  by  the  first  proposals  and 
ipedfications,  and  the  bid  made  thereunder. 
Before  this  suit  was  disposed  of  the  bids  under 
tbe  second  advertisement  were  opened  on  De- 
cember 1,  1892,  and  it  was  found  that  the  re- 
hior  had  again  bidden  for  tbe  work,  this  time 
offering  to  do  it  for  18.7  cents  per  cubic  yard 
iastead  of  19.7  centi  per  cubic  yard,  which 
vss  his  original  bid.  Being  ajrain  the  lowest 
bidder  he  obtained  the  contract  from  the  War 
Department  for  the  work  under  the  new  spec- 
IfiGUioQ.  The  mandamus  proceeding  re- 
Biiaed  pending  on  the  docket  of  this  court, 
IttviDg  been  brought  hither  from  the  supreme 
coQrt  of  the  District  of  Columbia.  When  Mr. 
Dkios  ceased  to  be  Secretary  of  War,  October 
is,  1893.  upon  suggestion  by  counsel  for  the 
relator  that  tbe  suit  had  consequently  abated, 
h  Tis  dismissed.  The  relator  then  ciuled  upon 
Mr.  Elkins'  successor,  Mr.  Lamont,  and  de- 
Disded  that  he  should  sign  the  contract 
avarding  the  relator  the  work  under  the  first 
iperificaiions.  This  demand  the  Secretary  re- 
ftaed  to  comply  with,  in  the  following  com- 
munication: 

"War  Department, 

•'Washington,  D.  C.  November  14,  1898. 

'"GemjSMEN:  I  have  the  honor  to  acknowl- 
«df«  the  receipt  of  vour  communication  of  No- 
▼^ber  4,  1893,  m  which,  on  behalf  of  the 
l&ienational  Contracting  Company,  you  re- 
qiMst  me,  'as  the  Secretary  of  the  Department 
of  War  f'yr  the  time  being,  to  execute  and  de- 
liver to  that  company  a  contract  conforming 
ia  til  respects  to  the  proposal  filed  by  said 
ooopany  with  lieutenant-Colonel  Gillespie  on 
307]  ihc  19ih  day  of  ♦Septem  ber.l892,and  the 
tccfpunoe  thereof  by  the  Secretary  of  War 
tbrmigh  tbe  acting  Chief  of  Engineers.' 

"Tour  request  is  resi»ectfully  declined  for 
tbe  same  reasons  that  my  predecessor  declined 
to  eater  into  such  a  contract,  and  the  addi- 
tiootl  reaaon  that  the  International  Contracting 
Compiny  are  now  under  contract  to  do  the 
vork  for  about  two  thirds  tbe  amount  named 
is  sud  proposal.  I  see  no  justification  for  en- 
tering into  another  contract  with  them  or  for 
ptjto^  them  $100,000  more  than  their  contract 
calk  for. 

•*Vcry  respectfully  vours, 

"(Signed)         Daniel  8.  Lamont, 

••Secretary  of  War." 

Upon  this  refusal,  the  relator  commenced 
prooBedings  by  a  mandamus  against  Secretary 
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Lamont  in  the  supreme  court  of  the  District 
of  Columbia,  to  compel  him  to  execute  and  de- 
liver to  the  relator  the  contract  for  the  work 
under  the  specifications  set  forth  in  the  first 
advertisement,  and  meeting  with  an  adverse 
decision,  he  first  took  bis  case  to  the  court  of 
appeals  of  the  district,  where  the  judgment  be- 
low was  afiSrmed,  and  thence  he  brought  it  to 
this  court  by  writ  of  error. 

Messrs,  A.  S.  Worthineton,  Wm,  Nelson 
Cromttellf  Wm,  J.  Curtis,  W.  W.  Dudley  and 
L.  2\  Michensr  for  plaintiH  in  error. 

Mr.  Lawrence  Maxwell*  Jr.,  Solicitor 
Qen,  for  defendant  in  error. 

Mr,  JusticeVflAte  delivered  the  opinion  of 
the  court: 

Much  was  said  In  argument  at  bar  upon  tbe 
question  of  when  a  contract  is  to  be  regarded 
as  completed,  under  the  circumstances  here  pre- 
sented, and  the  discussion  concerning  ihe  au- 
thority of  the  Secretary  of  War  to  review  the 
action  of  an  oflScer  of  engineers  in  such  a  case 
and  to  direct  a  new  adjudication,  has  taken  a 
wide  range.  We  deem  the  consideration  of 
both  these  points,unnecessary  in  view  of  the  re- 
lator's bids  under  the  *second  advertise  [30S 
men  t  and  specifications,and  his  contract  to  do  t  he 
work  at  a  less  price  and  under  new  conditions. 
It  is  elementary  law  that  mandamus  will  only 
lie  to  enforce  a  ministerial  dutjr  as  contrn<iis- 
inguiahed  from  a  duty  which  is  merely  dis- 
cretionary. This  doctrine  was  clearly  and 
fully  Bet  forth  by  Chief  Justice  Marshall  in 
Marhury  v.  Madison,  5  U.  S.  1  Cranch,  137 
[2:  60],  and  has  since  been  many  times  reas- 
serted by  this  court.  See  Kendall  v.  Stokes, 
44  U.  S.  3  How.  87  [11:  306);  Brashearv, 
Mason,  47  U.  S.  6  How.  92  [12:  357]:  Reeside 
V.  Walker,  62  U.  S.  11  How.  272  [13:  693]; 
HoHoway  v.  Whiteley,  71  U.  S.  4  Wall.  522  [18: 
335];  XJnited  States  v.  Seaman,  58  U.  S.  17 
How.  225,  231  [15:  228,  228]:  UniUd  States  v. 
Ovthne,  58  U.  8.  17  How.  284  [15:  102); 
United  States  v.  Edmunds,  72  U.  S.  5  Wall. 
563  [18:  692];  Gaines  v.  Thompson,  74  U.  S.  7 
Wall.  847  [19:  62];  Cox  v.  United  StiHcs,  76 
U.  8.  9  Wall.  298  [19:  579]:  United  States  v. 
Schurz,  102  U.  S.  378  [26:  167];  Butte? worth 
V.  United  States,  112  U.  S.  50  [2b:  656 1;  Unit- 
ed States  V.  Black,  128  U.  &.  40  [82:  354]; 
Brownsville  Taxing  List,  v.  Loague,  129  U.  S. 
498  [32:  780];  Noble  v.  Union  River  Logging 
R  Co,  147  U.  S.  165  [37:  123]. 

The  duty  to  be  enforced  by  mandamus  must 
not  only  be  merely  ministerial,  but  it  must  be 
a  duty  which  exists  at  the  time  when  the  ap- 
plication for  the  mandamus  is  n'.ade.  Thus  in 
the  case  of  Ex  parte  Rowland,  104  U.  8.  604 
[26:  861],  this  court,  speaking  through  Mr, 
Chief  Justice  Waite,  said:  "It  is  settled  that 
more  cannot  be  required  of  a  public  ofiicer  by 
mandamus  than  the  law  has  made  it  his  du-ty 
to  do.  The  object  of  the  writ  is  to  enforce  the 
performance  of  an  existing  duty,  not  to  create 
a  new  one." 

Moreover,  the  obligation  must  be  both  per- 
emptory, and  plninly  defined.  The  law  must 
not  only  authorize  the  act  {Kentucky  v.  Bout- 
well,  80  U.  S  13  Wall.  526  [20:  631]),  but  it 
must  require  tbe  act  to  be  done.  **A  manda- 
mus will  not  lie  against  the  Secretary  of  the 
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Trensury  noless  tbe  laws  require  bim  to  do 
vrhHi  hew  asked  in  the  petition  to  be  made  to 
do"  {Heeside  v.  Walker,  52  U.  8.  It  How.  272 
(13:  6931.  gee  also  Cox  v.  United  Statu,  76  U. 
8.  9  Wall.  298  [19:  579]),  and  the  duty  must  be 
**clear  and  indisputable."  Knox  County 
Comrs.  V.  Aspinwall,  65  U.  8.  24  How.  876 
[16:  785J.  ^ow,  at  tbe  time  that  this  applica- 
tion was  made  for  a  mandamus  against  Secre- 
tary I^moDt,  tbe  relator  bad  entered  into  a  con- 
309]  tract  *to  do  tbe  work  in  question  at  a 
lower  price  than  that  mentioned  in  tbe  first  ad- 
vertisement and  bid,  and  on  different  terms. 
This  contract  bad  been  entered  into  by  bim  vol- 
tiniarily.  We  cannot  perceive  any  duty  which, 
under  these  circumstances,  rested  upon  the  Sec- 
retary of  War  to  sign  such  a  contract  with  tbe 
relator  as  would  be  required  by  tbe  mandamus 
which  is  prayed.  It  cannot  be  reasonably 
contended  that  he  is  under  any  obligation  to 
sign  two  contracts  with  tbe  same  person  for 
tbe  same  work  at  a  different  price  and  under 
different  conditions.  Nor  can  it  be  urged  with 
any  greater  reason  that  tbe  relator  was  en- 
titled to  have  signed  a  contract  to  do  work  for 
19.7  cents  per  cubic  yard,  which  be  bad  sub- 
sequently made  a  voluntary  contract  to  do  for 
18.7  cents  per  cubic  yard,  and  upon  conditions 
dififerent  from  those  mentioned  in  bis  first  pro- 
posal. In  order  to  justify  the  issue  of  tbe  writ, 
it  would  be  necessary  to  hold  that  tbe 
second  contract  was  void,  and  thereby  to 
relieve  the  relator  from  obligations  which  be 
has  assumed,  and  release  him  from  the  binding 
force  of  terms  and  stipulations  to  which  he 
has  subjected  himself.  Inasmuch  as  no  such 
duty  as  that  which  the  granting  of  this  writ 
would  seek  to  enforce  exists,  and  no  right  sub- 
sists in  the  relator  which  this  writ  could  secure 
him.  there  is  no  ground  for  issuing  it.  The 
writ  of  mandamus  cannot  be  used  to  set  aside 
a  contract  which  has  been  voluntarily  entered 
into.  Detroit  Free  Press  Co.  v.  State,  47  Mich. 
185. 

But  even  if  tbe  writ  of  mandamus  could  be 
so  perverted  as  to  make  it  serve  tbe  purposes 
of  an  ordinary  suit,  tbe  relator  is  in  no  position 
to  avail  himself  of  such  relief.  He  entered  of 
his  own  accord  into  tbe  second  contract  and 
has  taken  advantages  which  resulted  from  bis 
action  under  it,  having  received  tbe  compensa- 
tion which  was  to  1^  paid  under  its  terms. 
Having  done  all  this,  he  is  estopped  from  deny- 
ing the  validity  of  tbe  contract.  Oregon  tan 
H.  Co,  V.  Oregon  R.  <fi  Nav,  Co.  10  Sawy.  464. 
Kor  does  the  fact  that  in  making  bis  second 
contract,  the  relator  protested  that  he  had 
rights  under  the  first  better  his  position.  11 
be  had  any  such  rights  and  desired  to  maintain 
310]  Ibem,  be  should  have  ^abstained  from 
putting  himself  in  a  position  where  he  voluntari- 
ly took  advantage  of  tbe  second  opportunity  to 
secure  tbe  work.  A  party  cannot  avoid  t  be  legal 
consequences  of  bis  acts  by  protesting  at  the 
lime  he  does  them  that  be  does  not  intend  to 
subject  himself  to  such  consequences.  In  tbe 
case  of  BankoJ  United  States  v.  Bank  of  Wash- 
ington. 81  U.  8.  6  Pet.  8  [8:  299],  certain  pay- 
ments bad  been  made  to  tbe  first  bank  up<>n  a 
decision  by  tbe  court  below,  with  notice  that 
tbe  payer  intended  to  take  the  case  to  the  Su- 
preme Court  of  tbe  United  8iat(S,  and  tvould 
expect  the  payee,  the  Bank  of  tbe  United  States, 
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to  refund  tbe  money  if  that  court  should  re- 
verse tbe  decision  of  the  court  below,  and  bold 
that  it  was  not  due.  The  court  said:  •'No 
notice  whatever  could  change  the  rights  of  the 
parties  so  as  to  make  tbe  Bank  of  the  United 
Slafes  responsible  to  refund  tbe  money." 

Tbe  whole  case  of  this  relator  is  covered  by 
Qitbert  v.  UniUd  States,  75  U.  8.  8  WaU.  858 
[19:  8081,  in  which  this  court,  through  Mr. 
Justice  Miller,  said:  "If  the  claimants  bad 
any  objection  to  the  provisions  of  the  contract 
they  signed,  they  should  have  refused  to  make 
it.  Having  made  it  and  executed  it,  their 
mouths  are  closed  against  any  denial  that  it 
superseded  all  previous  arrangements."  The 
claim  that  the  purpose  of  the  mandamus  which 
is  here  asked  is  not  to  determine  the  existence 
of  a  contract,  or  of  rights  arising  thereunder, 
but  only  to  require  the  furnishing  of  evidence, 
simply  changes  the  form  of  the  contention 
without  affecting  its  real  merits.  If,  as  we 
have  shown,  there  is  no  duty  resting  upon  the 
Secretary  to  enter  into  the  contract  here  claimed 
necessarily  there  can  be  no  duty  on  bis  part  to 
put  into  the  hands  of  the  relator  evidence  of 
the  contract  having  been  entered  inta 

Judgment  affirmed. 


GEORGE  A.  PEARCE,  Plf,  in  JBh-.,  [811 

STATE  OF  TEXAS  bt  al. 
(See  S.  C.  Beporter*8  edL  811-814.) 

Surrender  offugitive  from  justice— sufficiency  of 

indictment. 

1.   In  a  case  of  surrender  under  tbe  Act  of  Oon- 
gress,  of  a  fugitive  from  justice,  where  the  In- 

Note.— ul«  tx)  extradition  from  anoVier  stale; 
rignt  to  ivy  person  extradited  for  a  different  crime 
from  that  f**r  which  he  uas  surrendered:  who  are 
fugitives  from  justice;  c/iaroct^r  of  offense;  demand 
^or  arrest  and  delivery  of  fugitives;  surrender  of 
fugitives^  see  note  to  Cook  v.  Hart  86: 984. 

As  to  when  habeas  corpus  may  iesue,  and  when 
not,  and  frttm  what  courts,  and  hy  what  judges; 
what  may  he  inquired  into  by  writ  of,  see  note  to 
United  States  v.  Hamilton,  1:  490. 

As  to  what  questions  may  he  considered  on  habeas 
corpus,  see  note  to  Ez  parte  Carll.27: 288. 

As  to  suspension  of  writ  of  habeas  corpus^  see 
note  to  Luther  v.  Borden,  12:581. 

Habeas  corpus,  when  issued;  what  may  he  inquired 
into  upon;  right  to  discharge. 

Judgments  of  courts,  whether  Federal  or  state, 
cannot  be  treated  as  void  and  attacked  collater- 
ally on  habeas  corpus,  even  If  error  has  aciuuily 
supervened.    Re  Swan,  150  U.  S.  637  (87: 1207). 

Ouc  adjudired  guilty  of  contempt  is  not  entitled 
to  be  discharged  on  bal)eas  corpus  on  tbe  ground 
that  tbe  court  in  which  tbe  case  was  pending 
transferred  It  of  its  own  motion,  without  lawful 
authority,  to  another  district,  since  tbe  order  of 
transfer,  if  erroneous,  is  appealable.  Ke  .Whit- 
more,  9  Utah.  441. 

Habeas  corpus  will  not  lie  to  compel  tbe  dis- 
charge of  a  prisoner  confined  under  a  sentence  in 
excess  of  the  power  of  the  court,  eince  such  error 
does  not  affect  the  Jurisdiction,  and  a  writ  of  error 
will  lie  to  correct  it.    Ro  Bonner,  67  Fed.  Rep.  184. 

Tbe  Kansas  supreme  court  may,  on  habeas  cor- 
pus, examine  the  judgment  or  order  of  a  district 
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Oetfoenia  upon  whiob  the  surrender  Is  made  are 
ID  mbstantia]  oonf  ormity  with  the  statute  of  the 
demandjiur  state,  their 'sufficiency  as  a  matter  of 
tecbcicai  pleadiniT  cannot  be  inquired  into  on 
kabeas  corpus. 

t  Where  a  state  delivers  op,  upon  the  requisition 
«f  tiie  governor  of  another  state,  a  fufritive 
from  Jnstice,  the  court  of  the  former  state  in  de- 
eUDiug  to  pass  upon  the  validity  of  a  statute  of 
tke  latter  state  as  to  the  form  and  sufficiency  of 
the  mdictment  in  pursuance  of  which  the  sur- 
resder  is  made,  on  the  ground  of  its  repugnancy 
to  the  constitution,  in  advance  of  the  courts  of 
tbat  state,  does  not  deny  to  the  person  sur- 
reodered  any  rights  secured  to  him  by  the  Con- 
ftitation  and  laws  of  the  United  States;  nor  uoes 
foeh  court  in  anounolng  that  conclusion  errone- 
onsiy  dlipoee  of  a  Federal  question. 

[No.  696.] 

SfAmiUed  Naf>.  19, 1894.  Decided  Dee,  10, 1894. 


IN  ERROR  to  the  Court  of  Criminal  Ap- 
peals of  the  State  of  Texas,  to  review  a 
judgment  of  tbat  court,  afflrming  the  decisioa 
of  the  judge  of  the  Forty  Second  Disirict  of 
the  State  of  Texas,  refusing;  to  discharge  upon 
habeas  corpus  George  A.  Pearce  from  the  cus- 
tody of  the  agent  of  the  state  of  Alabama  on 
an  executive  warrant  issued  by  the  governor 
of  the  state  of  Texas,  for  his  delivery  of  to  the 
state  of  Alabama  to  answer  to  certain  indict- 
ments, and  remanding  said  Pearce  to  the  cus- 
tody of  said  agent.  On  motion  to  dismiss  or 
afSrm.    Affirmed, 

See  same  case  below,  32  Tex.  Crim.  Rep» 
801. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  L.  Martin,  Atty.  Gen.  of 
Alabama,  in  favor  of  motion. 

No  brief  filed  in  opposition. 


eoart  committing  a  party  for  contempt  and  dis- 
cterge  the  petitiooer  if  it  appears  that  the  district 
court  was  without  authority  to  commit.  Re 
8Dfth.SKan.13. 

Habeas  corpus  does  not  lie  for  the  discharge  of 
ooe  tried  for  murder  and  sentenced  to  Imprison- 
neiit  for  life  upon  a  simple  verdict  of  guilty  with- 
out specifying  the  degree,  although  such  Judg- 
ment was  erroneous,  where  the  court  rendering  it 
had  jurisdiction  of  the  person  and  of  the  oHense. 
Be  Eekart,  86  Wi5. 881. 

Judgment  founded  on  a  verdict  of  guilty  as 
charged,  without  specif  jrlng  the  degree,  upon  an 
tnformation  charging  him  with  tnirglary  in  the 
txtt  degree,  although  erroneous  on  the  ground 
tbat  inch  charge  includes  burglary  in  the  second 
degree  also,  is  not  void  and  will  not  entitle  the  de- 
fendant to  a  discharge  on  habeas  corpus.  Be 
Clack.  5S  Kan.  64. 

The  legality  or  justice  of  a  judgment  of  convio- 
tioD  of  unlawfully  riding  upon  the  cars  of  a  rail- 
road compcmy  cannot  he  inquired  into  upon 
habeas  corpus,  upon  the  ground  that  the  arrest 
VIS  without  a  warrant  'and  for  vagrancy,  where 
the  commitment  states  that  the  defendant  was 
brought  before  the  court  of  special,  sessions 
charged  with  the  former  offense,  and  the  facts  set 
forth  therein  are  not  controverted.  People  v. 
Webster,  75  Hun,  278. 

Denial  of  a  parentis  application  for  the  dis- 
charge of  her  child,  after  a  full  and  fair  hearing 
by  the  oommiseloners  of  public  institutions  of  the 
dtf  to  which  the  child  was  committed  under  Mass. 
Fob.  Stat.  chap.  40.  for  want  of  proper  parental 
care,  ia  a  matter  resting  in  the  commissioners*  dis- 
eictioo,  and  their  action  will  ifot  be  reviewed  on 
ao  application  for  a  writ  of  habeas  corpus.  Re 
Wares,  161  Mass.  76. 

One  who  baa  been  sentenced  to  imprisonment 
for  a  specified  time  within  the  Utuisdiction  of  the 
eoort,  for  the  offense  committed,  is  not  entitled  to 
a  (Uacfaarge  on  a  writ  of  habeas  corpus  before  the 
expiration  of  the  sentence,  on  the  ground  that  he 
was  also  sentenced  to  pay  a  fine  in  excess  of  the 
asioant  allowed  for  the  offense.  People  v.  Wood- 
worth,  78  Hun,  686. 

A  prisoner  cannot  be  discharged  on  habeas  oor- 
foi  ontil  be  has  performed  so  much  of  the  judg- 
ment or  served  out  so  much  of  the  sentence  as  It 
vaa  within  the  power  of  the  court  to  impose,  even 
if  anotiier  part  of  its  sentence  is  erroneous.  Be 
6van,  160  U.  8. 687  (87:  U07;. 

The  court  on  habeas  corpus  to  release  one  held 
IB  custody  as  a  fugitive  from  justice  upon  a  war- 
rant from  the  governor,  upon  the  requisition  of  a 
coremorof  another  state,  on  the  charge  of  larceny 
hyembeazlement  will  not  determine  whefher  the 
traoaaction  complained  of  constituted  tiM  crime 


under  the  statute  of  the  demanding  state,  or  was- 
merely  a  failure  to  pay  a  creditor,where  the  ques- 
tion is  in  doubt,  as  the  courts  of  the  demanding 
state  should,  in  the  absence  of  special  hardship  or 
evidence  of  sinister  purpose,  construe  their  owi> 
laws  and  determine  to  what  transactions  they  ap> 
ply.    Ex  parte  Hart,  60  Fed.  Rep.  894. 

Upon  a  writ  of  habeas  corpus,  unless  it  is  affir- 
matively shown  that  the  judgment  or  sontcnoe 
under  which  the  petitioner  is  confined  is  void,  he  ia 
not  entitled  to  his  discharge.  United  States  v. 
Pridgeon,  158  U.  &  48  (88: 631),  Reversing  57  Fed. 
Rep.  200. 

Where  the  United  States  circuit  court  had  Juris- 
diction, its  determination  that  the  action  of  a 
constable  was  illegal,  and  that  he  was  in  contempt 
in  seizing  and  persisting  in  holding  property,  is 
not  open  to  review  in  the  Supreme  Court  of  the 
United  States  on  petition  for  habeas  corpus.  Re 
Swan,  150  U.  S.  637  (87: 1307). 

Habeas  corpus  will  not  be  granted  by  a  Federal 
court  to  inquire  into  the  detention  of  one  held  un- 
der a  state  statute,  on  the  ground  that  the  offense 
is  exclusively  cognizable  in  the  Federal  courts,  in 
advance  of  any  decision  thereon  by  the  state 
courts,  where  no  reason  is  shown  why  the  pris- 
oner may  not  as  fully  and  fairly  present  the  ques- 
tion by  appeal  or  otherwise  to  the  state  courts,, 
and  carry  it  to  the  United  States  Supreme  Court 
by  writ  of  error.    Re  Welch,  67  Fed.  Rep.  676. 

A  Federal  court  will  not,  on  habeas  corpus,  in- 
quire whether  an  indictment  was  properly  framed 
under  state  procedure,  or  whether  the  acta 
charged  do  or  do  not  constitute  the  crime  of 
manslaughtet  under  the  state  code;  but  such 
questions  must  be  reviewed  by  appeal  in  the 
state  courts  and  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  if  any  Federal  ques- 
tion is  in  vol  ved.    Re  Welch,  supra. 

A  person  imprisoned  at  hard  labor  pending  his 
appeal  from  an  adverse  decision  upon  his  applica- 
tion for  a  habeas  corpus  is  not  entitled  to  dis- 
charge under  U.  S.  Kev.  Stat.  1766,  providing  that 
pending  such  appeal  any  proceedings  against  the 
person  imprisoned  in  any  state  court,  shall  be 
deemed  null  and  void,  in  view  of  U.  S«  Supreme 
Court  Rule  84,  providing  that  pending  appeal 
from  refusal  to  grant  the  writ  of  habeas  corpus 
the  custody  of  the  prisoner  shall  not  be  disturbed. 
Ke  McKane,  61  Fed,  Kep.  206. 

A  Chinese  immigrant  will  be  remanded  upon 
hal>eas  corpus,  where  it  is  not  established  by  the 
testimony  of  two  credible  witnesses  other  than 
Chinese,  as  required  by  the  Act  of  Congress  of 
Nov.  3,  IC^  that  he  was  engaged  in  this  country  in 
buying  and  selling  merchandise  at  a  fixed  place  of 
busioeea  for  one  year  previous  to  his  departure 
from  the  United  Stales,  that  he  conducted  the  bus!* 
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Jfr.  Chirf  Jwtice  Fnller*  delivered  the 
opinion  of  the  court: 

€korge  A.  Pearce  was  arrested  in  the  state 
of  Texas  on  an  executive  warrant  issued  by  the 
governor  of  that  state,  upon  the  requisition  of 
the  governor  of  the  state  of  Alabama,  to  be  de- 
livered up  to  the  state  of  Alabama,  to  answer 
two  indictments  against  him  in  the  city  court 
of  Mobile,  Alabama,  each  charging  him  with 
embezzlement  and  grand  larceny;  and  while 
in  the  custody  of  the  agent  of  the  state  of  Ala- 
bama, to  be  transported  to  Mobile  for  tiial  up- 
on such  indictments  he  sued  out  a  writ  of 
habeas  corpus  before  the  judge  of  the  42d  dis- 
312]  trict  of  the  *8tate  of  Texas,  praying  for 
the  reasons  therein  stated,  to  be  discbarsred.  On 
the  hearing  of  the  petition  the  district  judge 
refused    to  discharge  Pearce,  and  remanded 


him  to  the  custody  of  the  agent  Pearce  there- 
upon appealed  to  the  court  of  criminal  appeals 
of  the  state  of  Texas,  the  court  of  last  resort 
in  criminal  matters,  where  the  judgment  below 
was  affirmed.    82  Tex.  Grim.  Kep.  301. 

The  grounds  on  which  the  relator  contended 
that  he  was  eniitled  to  be  discharged  were,  as 
stated  by  the  court  of  appeals,  that  the  indict- 
ments were  insufficient  to  authorize  bis  extra- 
dition, because  it  was  not  alleged  therein  that 
the  offenses  were  committed  in  the  state  of 
Alabama,  and  in  violation  of  her  laws;  that 
the  indictments  were  wholly  void  id  that  no 
time  or  place  were  laid  therein,  and  it  did  not 
appear  where  the  offenses  were  committed, 
nor  that  thev  were  not  long  since  barred. 
Relator  further  showed  that  he  had  been  a 
citizen  of  Texas  for  more  than  tliree  years,  and 


oess  of  a  merchant  in  his  own  name,  or  that  be  did 
not  CDcrage  in  the  performance  of  any  manual 
labor  except  that  necessary  for  the  conduct  of  bis 
business  as  sucb  merchant,  although  he  left  the 
United  States  before  the  passage  of  such  Act.  Re 
Yeo  Luntr,  61  Fed.  Rep.  641;  Re  Loo  Yue  Soon,  61 
Fed.  Rep.  648. 

A  person  imprisoned  under  a  judgrment  oonvict- 
InflT  him  of  murder  in  the  second  degree,  void 
because  rendered  without  a  plea  or  verdict  of 
guilty,  upon  reversal  of  a  conviction  in  the  first 
defrree,  wiU  not  be  discharged  on  habeas  corpus* 
since  ne  has  an  adequate  remedy  by  appeal  eventu- 
ally, if  need  be,  to  the  Supreme  Court  of  the  United 
States.    Re  Friedricb,  a  Fed.  Rep.  747. 

An  apparent  defect  of  jurisdiction  for  lack  of 
niatter  in  a  controversy  of  sufBcient  pecuniary 
value  can  be  availed  of  only  by  appeal  or  writ  of 
error,  and  not  by  habeas  corpus.  Ex  parte  Tyler, 
140  U.  S.  164  (87:  680). 

The  writ  of  habeas  corpus  cannot  be  converted 
Into  a  remedy  for  the  correction  on  mere  errors  of 
judgment  or  of  procedure  in  the  court  having 
oognizanctt  of  the  criminal  offense.  Ex  parte 
Frederich,  149  U.  8.  70  (87: 668). 

Habeas  corpus  will  not  lie  to  release  a  prisoner 
committed  by  a  justice  of  the  peace  on  pre- 
liminary examination  l)ecau8e  the  justice  errone- 
oufcly  overruled  a  motion  for  a  change  of  justices, 
where  be  bad  by  law  authority  over  the  class  of 
cases  to  which  that  of  the  petitioner  belonged. 
Turner  v.  Conkev,  17  L.  R.  A.  509, 182  Ind.  S48. 

Refusal  to  assiirn  counsel  at  the  expense  of  the 
state  for  the  defense  of  the  prisoner,  or  of  com- 
pulsory process  to  secure  absent  witnesses,  or  to 
grant  a  continuance  to  procure  such  witnesses,  is 
mere  irregularity  or  error  wbicb  cannot  be  consid- 
ered or  corrocteJ  by  habeas  corpus.  Re  McKnight. 
62  Fed.  Rep.  799. 

Bias  of  jurors  does  not  render  void  the  judgment 
of  the  court  upon  their  verdict,  so  as  to  entitle  the 
prisoner  to  discharge  upon  habeas  corpus,  a)- 
tboutfb  not  discovered  until  after  the  judgment. 
Be  King.  61  Fed.  Rep.  484. 

Failure  to  prove  the  venue  in  a  criminal  case  is 
not  sucb  a  defect  as  to  render  ttie  oonvictioQ  void 
as  without  jurisdiction  and  open  to  attack  collat- 
erally by  habeas  corpus,  since  it  can  be  shown  only 
by  bill  of  exceptions,  wbich  cannot  be  made  part 
of  the  record  for  purposes  of  habeas  oorpoa  Re 
Haskell,  53  Fed.  Rep.  795. 

In  the  absence  of  special  facts  and  droum- 
stances,  a  prisoner  who  claims  that  the  judgment  of 
a  state  court  violates  bis  rigbts  under  the  Ck)iistitu- 
tion  or  laws  of  the  United  States  should  be  required 
to  seek  a  view  thereof  by  writ  of  error.  Instead  ol 
resorting  to  the  writ  of  habeas  corpus.  Bx  parte 
FrederkA,  149  U.  8. 70  (87: 668). 


The  Supreme  Court  of  the  United  States  bas  no 
jurisdiction  to  review,  upon  a  petition  for  a  writ  of 
habeas  corpus,  the  judgment  of  the  United  Scates 
circuit  court  imposing  a  fine  for  contempt  of  that 
court.    Ex  parte  Tyler,  149  U.  S.  164  i37:  689). 

Where  the  ground  of  the  application  for  leave  to 
file  a  petition  for  writs  of  habeas  corpus  and  cer> 
tiorari  to  the  supreme  court  of  the  DKtricc  of 
Ck>lumbia.or  to  an  officer  executing  its  judgment, 
does  not  go  to  the  Jurisdiction  or  authority  of  that 
court,  the  application  will  be  denied.  Mere  error 
cannot  be  reviewed  in  such  proceeding  Re 
Scbneider,  148  U.  S.  162  <37:  406). 

While  the  power  to  issue  writs  of  habeas  corpus 
testate  courts  which  are  proceeding  in  dtsregard 
of  rights  secured  by  the  Constitution  and  laws  of 
the  United  States  may  exist,  the  practice  of  exer- 
cising sucb  power  before  the  question  has  bcea 
raised  or  determined  in  the  state  court  Is  one 
wbich  ought  not  to  be enoouraged.  Cook  v.  Hart, 
146  U.  S.  188  (86:  981). 

The  merits  of  the  charge  cannot  be  ioqoired  Into 
on  habeas  corpus  in  behalf  of  a  United  States  mar- 
shal in  custody  under  state  process.  Ikjc  tbe  sole 
inquiry  is  whether  the  acts  charged  as  viola tioos 
of  state  laws  were  done  in  pursuance  of  a  law  of 
the  United  States.    Re  Marsh,  51  Fed.  Rep,  277. 

A  prisoner  held  for  removal  to  another  district 
in  which  he  has  been  indicted  will  be  'IH^hargflil 
on  habeas  corpus,  wbere  tbe  Indictment  Is  demur- 
rable.   Re  Terrell,  61  Fed.  Rep.  213. 

The  determination  of  state  courts  upon  the  ques- 
tions of  bias  and  misconduct  of  jurors  is  wittUn 
their  jurisdiction,  and  cannot  be  reviewed  upon 
habeas  corpus  by  a  Federal  court.  Re  Kin«.  il 
I  ed.  Rep.  484. 

The  effect  of  tbe  jury*S  going  temporarily  witb- 
out  the  jurisdiction  of  a  state  court  durlnjr  a  rour^ 
der  trial  is  within  tbe  powers  of  that  courC  aiKl 
cannot  be  considered  by  a  Federal  court  on  hat>Ci^ 
corpus.    Re  King,  supra. 

On  habeas  corpus  to  obtain  the  discharire  of  a 
person  held  by  a  commissioner  to  await  the  action 
of  the  executive  upon  the  demand  of  a  fore.gn  gov- 
ernment  for  his  extradition,  tbe  court  imnnot 
review  the  admission  of  evidence  by  the  comrat»> 
sioner,  or  the  weight  and  sufficiency  of  tbo  testi- 
mony, but  can  only  inquire  as  to  bis  jurixlietn^n 
of  the  subject-matter  and  as  to  whether  tliere  waj 
legal  evidence  before  him  supporting  bts  Judtrmeou 
Be  Adutt,  55  Fed.  Rep.  876. 

The  findings  of  a  commissioner  that  a  Chinese 
laborer  Is  not  exempt  from  the  provisioos  of  tbe 
Act  of  Congress  excluding  such  laborers* 
of  residence  in  the  United  States  prior  to  tt>e 
age  of  tbe  Act  of  189GS,  cannot  be  reviewed  oo 
application  for  habeas  oorpm.  Re  Sing  L«ee,  &4 
Fed.  Rep.  884. 
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ihn  bis  whereabouts  were  kDown  to  interested 
ptriies  in  Alabama,  this  proof  being  made  un- 
Ms  the  statute  of  limitations,  presumably  of 
Tens,  as  it  did  not  appear  bow  long  the 
«fieiisiS  were  committed  prior  to  the  February 
term,  18^,  of  the  Mobile  city  court,  at  which 
term  \ht  indictments  were  found,  nor  what 
wiji  ibe. statute  of  limitations  in  Alabama, 
if  any.  for  embezzlement  and  theft.  The  re- 
hlor  did  not  deny  that  he  was  a  fugitive  from 
justice  within  the  rule  on  tbat  subject  or  raise 
«oy  issue  thereon.  The  record  showed  the  re- 
<pii<Ul)OD  made  by  the  governor  of  Alabama; 
copies  of  the  indictments  duly  certified;  the 
warrant  of  the  governor  of  Texas;  and  in  ef- 
fect tbe  reletor  relied  for  his  discbarge  entirely 
upon  tbe  inyalidity  of  the  indictments. 

Tbe  district  judge  certified  that,  on  the  hear- 
ing below,  he  bad  examined  the  laws  of  the 
state  of  Alabama,  and  found  the  indictments 
ioflBcient  thereunder,  or  **at  least  not  void." 

An  opinion  was  filed  in  the  court  of  appeals- 
bj  Simkins,  J.,  in  which  it  was  held  tbat  any 
indictment  which,  under  the  laws  of  tbe  de- 
manding slate,  sufficiently  charges  tbe  crime, 
wiD  sustain  a  requisition  even  though  insuf- 
ficient under  the  laws  of  tbe  asylum  state; 
tbat  in  this  case  there  was  no  question  as  to 
tbe  nature  of  tbe  crimes  charged,  and  tbat  they 
313]  were  *offenses  against  the  laws  of  Ala- 
bama; that  indiclmenis  dispensing  with  the 
allegations  of  time  and  venue  in  conformity 
wiib  tbe  code  of  Alabama  had  been  sus- 
tained by  judicial  decision  in  that  state  {Notes 
V.  State,  24  Ala.  693;  Thompscm  v.  State,  25 
Ala.  41)  and  were  not  necessarily  fatally  de- 
tective in  every  state  of  the  Union,  whatever 
its  statutes  or  forms  of  proceeding.  The  ma- 
jority of  the  court  did  not  concur  in  all  the 
propositions  stated  iu  the  opinion,  but  ex- 
pressed their  views  as  follows:  *'We  desire  to 
modify  certain  propositions  stated  in  the  opin- 
ion of  Jif<^  Simkins.  It  is  intimated,  if  not 
stated  directly,  that  the  relater  would  have  tbe 
ri^bt  to  show  by  proper  evidence  that  the  in- 
dictment in  substance  was  not  sufficient  under 
tbe  laws  of  the  demanding  state.  Our  posi- 
tion upon  Ibis  question  is  tbat  if  it  reasonably 
appears  upon  the  trial  of  the  habeas  corpus  that 
tbe  relator  is  charged  by  indictment  in  the  de- 
manding state,  whether  tbe  indictment  be  suf- 
ficient or  not  under  tbe  laws  of  that  state,  the 
court  trying  the  habeas  corpus  case  will  not 
dncbarge  the  relator  because  of  substantial  de- 
fects in  the  indictment  under  the  laws  of  tbe 
demanding  state.  To  require  this  would  en- 
tail upon  the  court  an  investigation  of  the 
tatflcicncy  of  the  indictment  in  the  demanding 
state,  when  the  true  rule  is  that  if  it  appears  to 
tbe  court  that  be  is  charged  by  an  indictment 
▼ith  an  offense,  all  other  prerequisites  being 
complied  with,  the  applicant  should  be  extra- 
dited. We  are  not  discussing  the  character  of 
inch  proof;  this  must  be  nicde  by  a  certified 
copy  of  the  indictment,  etc." 

It  was  not  disputed  that  the  indictments 
were  in  substantial  conformity  with  the  statute 
of  Alabama  in  that  behalf,and  their  sufficiency 
as  a  matter  of  technical  pleading  would  not 
be  inquired  into  on  habeas  corpus.  Ex  parte 
Buggel,  114  U.  8.  642  [29:  250 ).  Nor  was  there 
any  contention  as  to  the  proper  demand  having 
been  made  by  the  executive  authority  of  the 


state  from  whence  the  petitioner  had  departed, 
or  in  respect  of  the  discharge  of  the  duty  im- 
posed by  the  Constitution  and  laws  of  the 
United  States  on  the  executive  authority  of  the 
asylum  state  to  cause  the  surrender.  Tbe 
question  resolved  itself,  therefore,  into  one  of 
the  validity  of  the  statute  on  the  ground  of 
*its  repugnancy  to  the  Constitution,  and [3 1 4 
the  court  of  appeals  declined  to  decide  in  favor 
of  its  validity.  And  if  it  could  be  said  u  poo  the 
record  that  any  ri^ht  under  the  Constitution 
had  been  specially  set  up  and  claimed  by 
plaintiff  in  error  at  tbe  proper  lime  nnd  in  the 
proper  way,  the  state  court  did  not  decide 
against  such  right,  for  the  denial  of  the 
light  depended  upon  a  decision  in  favor  of 
the  validity  of  the  statute.  What  the  state 
court  did  was  to  leave  the  question  as  to 
whether  the  statute  was  in  violation  of  the 
Constitution  of  the  United  States,  and  the  in- 
dictments insufficient  accordingly,  to  the  de- 
manding state.  Its  action  in  that  regard  simply 
remitted  to  the  courts  of  Alabama  the  duty  of 
protecting  the  accused  in  the  enjoyment  of  his 
constitutional  rights,  and  if  any  of  those  rights 
should  be  denied  him,  which  is  not  to  be  pre- 
sumed, he  could  then  seek  his  remedy  in  this 
court. 

We  cannot  discover  that  the  court  of  appeals, 
declining  to  pass  upon  the  question  raised  in 
advance  of  the  coiurts  o^  Alabama,  denied  to 
plaintiff  in  error  any  right  secured  to  bira  by 
tbe  Constitution  and  laws  of  the  United  States, 
or  that  the  court  in  announcing  that  conclusion 
erroneously  disposed  of  a  Federal  question. 

Judgment  afflrmed. 


FREDERICK  WEHRMAN,   Appt. 

T.  B.    CONKLIN  et  al. 
(See  S.  O.  Beporter*8  ed.  814-838). 

Action  to  quiet  title—  XT,  8.  Eev.  Stat.  §  ZW— 
limitations — estoppel— remedy  in  equity — act- 
ual fraud — dtfects  in  title — writ  not  seated^ 
basis  for  suit — laches. 

"L   U.  S.  Rev.  Stat  S  723,  inhibiting  suits  in  equity 

NoTB.— ula  to  estoppel  by  iudgmenU  see  note  to 
Aspden  v.  Nixon,  U:  10S9. 

As  to  estoppel  in  pais^  sue  ndte  to  Stowe  v.  United 
States,  22: 144. 

As  to  estoppel  as  to  contracts  limitinQ  the  tims 
wUhin  which  action  must  he  brought^  see  note  to 
Southern  Exp.  Co.  v.  CaidwelJ.  22:  656. 

As  to  deed  avoided  in  equity^  by  frauds  insanity^ 
druiikenness^  duress^  undue  influence^  fraud  on  mar* 
riage,  from  wa/rd  to  guardian^  from  heir  to  executor^ 
cestui  qxu  trust  to  trustee^  imbecility^  see  note  to 
Uardiof?  v.  Handy,  6: 429. 

As  to  equity  jurisdiction^  after  trial  at  lato,  see 
note  to  Smith  v.  M'lver,  6: 162. 

Thai  time  or  excess  of  pi-ice  may  be  dispensed  wUh^ 
when  not  essence  of  contract^  equity  uHll  not  enforce 
doubtful  tUle^  see  note  to  Brashier  v.  Grata,  5: 822. 

As  to  sta>tute  of  limitations^  in  cases  of  frauds  in 
equity,  see  note  to  Steams  v.  Page,  12: 928. 

As  to  statute  of  limitations^  as  appUcdble  to  equity 
cases^  see  note  to  Tnomas  v.  Brookenbrouffh,  6: 287. 

As  to  cancellation  of  a  deed  of  contract,  in  equity^ 
for  fraud,  concealment,  or  misrepresentation^  see 
note  to  Neblett  v.  Maof  arland,  88: 471« 
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In  any  cnse  where  a  plain,  complete,  and  ade-  t 
quate  lemedy  may  be  had  at  law.  is  obligatory, 
aDd  applicable  lo  every  form  of  action  in  the 
Federal  courts,  the  laws  of  the  several  states  to 
the  coDtrary  notwithstandlnfr- 

%.  Laches  is  no  defense  at  law,  thoufrh  a  good  de- 
fense in  equity.  If  the  plaintiff  at  law  has  brought 
his  action  within  the  period  fixed  by  the  statute 
of  limitations,  no  oourt  can  deprive  him  of  his 
right  to  proceed. 

8.  An  estoppel  in  vcvU  to  an  avaihible  defense  to 
an  action  at  law,  in  order  to  justify  a  resort  to  a 
court  of  equity,  to  enforce  an  equitable  estoppel, 
it  is  necessary  to  show  tome  ground  of  equity 
other  than  the  estoppel  itself. 

4.  Where  title  to  real  property  is  concerned, 
equity  has  a  concurrent  jurisdiction  in  cases  of 
actual  fraud,  because  it  may  not  only  enjoin  an 
action  at  law,  but  may  order  a  cancellation  of 
the  fraudulant  conveyance,  and  prohibit  the 
bringing  of  further  suits  at  law  upon  the  fraud- 
ulent title,  and  thus  afford  a  more  complete  re- 
lief than  is  poraiblein  a  court  of  law. 

K.  Where  the  bill  is  in  the  nature  of  a  judgment 
creditor's  bill,  filed  by  plaintiffs  who  claim  that 
they  have  acquired  by  successive  assignments 
from  the  original  creditors  a  lien  upon  certain 
lands,  which  the  debtor  has  conveyed  in  fraud  of 
the  origioal  creditors,  and  the  plaintiffs  have 
long  been  in  possession  of  the  land,  and  the 
records  of  the  case,  through  which  the  original 
purchaser  at  the  execution  sale  claims  to  have 
acquired  the  legal  title,  bave  been  lost  and  their 
title,  though  good  in  equity,  may  be  technically 
insulBeient  at  law,  they  have  a  right  to  call  upon 
a  court  of  equity  for  relief  against  such  defects. 

flL  A  writ  not  impressed  with  such  a  seal  as  the  la  w 
required,  is  not  therefore  void  where  the  clerk 
aflixed  an  ordinary  private  seal  or  scroll  to  the 
writ,  with  a  statement  that  no  seal  had  yet  been 
procured. 

7.  Where  the  statutes  of  a  state  permit  personal 
service  upon  a  defendant  out  of  the  state  in  an 
action  for  the  sale  of  real  property  under  a  lien 
or  charge,  a  decree  in  an  attachment  suit  ren- 
dered  upon  personal  service  out  of  the  state 
against  the  land  attached,  with  long  continued 
poraession  thereunder,  is  sufficient  basis  for  a 
suit  to  quiet  the  title. 

H  When  one  who  now  asserts  a  title  to  property, 
arising  more  than  the  lifetime  of  a  generation 
ago,  has  during  all  these  yean  neglected  the 
property,  and  made  no  claim  of  title  thereto,  a 
reasonable  presumption  is  that,  were  the  full 
facts  known,  which  cannot  now  be  known  by 
reason  of  the  death  of  the  parties  to  the  transac- 
tion, it  would  be  disclosed  that  no  title  was  in 
fact  obtained;  or  if,  that  be  not  true,  that  he 
considered  the  property  of  such  little  value  that 
he  abandoned  it. 

[No.  45.] 

Argtted  Oct.  SI,  1894.    Decided  Deo.  10, 1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Iowa,  in  favor  of  the  plaintiffs,  T.  B. 
Conklin  ft  nl,,  against  the  defendant,  Freder- 
ick W.  Wehrroan,  decreeing  the  adverse  claims 
of  the  defendant  to  be  invalid  and  groundless, 
and  that  the  plaintiffs  are  the  true  and  lawful 
owners  of  the  land,  and  that  their  title  be 
quieted  against  the  claims  of  the  defendant, 
and  enjoiinng  him  from  setting  up  the  same, 
and  from  further  proceedings  at  law  to  recover 
possession  of  the  land.    A  firmed. 

See  same  case  below.  96  Fed.  Reo.  874   48 
Fed.  Rep.  12. 
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Statement  by  Mr.  JufHee  Bro 

*This  was  a  bill  in  equity  brought  by  [316 
the  appellees,  Conklin  and  wife,  to  enjoin  the 
plaintiff,  Wehrman,  from  prosecuting  no  actioo 
of  ejectment  in  the  cdurt  below,  against  the  ap- 
pellees, to  recover  possession  of  the  lands  ia 
controversy. 

The  bill,  which  was  filed  by  T.  B.  Conklin 
and  E.  F.  Conklin,  whose  Christian  names  are 
not  given,  but  who  appear  from  subsequent 
allegations  to  be  husband  and  wife,  set  forth 
that  they  were  the  "absolute  owners"  of  the 
property,  which  had  been  purchased  of  the 
United  'Slates  on  June  9,  1857,  by  one  Adolph 
Wehrman,  who  received  a  patent  therefor  on 
December  1,  1859.  Afterwards,  and  on  De- 
cember 17,  1859,  Adolpb  Wehrman  and  wife 
conveyed  the  land  in  controversy  with  other 
lands — about  2060  acres  in  all — by  deed  of  war- 
ranty, to  the  defendant,  Frederick  Wehrman, 
for  an  expressed  consideration  of  $8000.  Thia 
deed  was  recorded  in  the  proper  office  for  the 
county  of  Woodbury,  to  which  the  county  of 
O'Brien,  wherein  the  lands  were  situated,  was 
then  attached  for  judicial  purposes. 

The  biU  further  alleged  that  on  Jantimry  14, 
1861,  a  copartnership  known  as  Greeley,  Gale 
&  Co.  began  an  action  at  law.  aided  by  an  at- 
tachment in  the  district  court  of  O'Brien  county, 
upon  a  judgment  rendered  by  the  circuit  court 
of  Pierce  county  in  the  state  of  Wisconsin, 
against  Adolph  Wehrman,   which  judgment 
was  based  upon  notes  given  prior  to  the  date 
of  the  conveyance  of  said  lands  to  the  defend- 
ant by  Adolph  Wehrman.    Such  judgment  wa» 
was   rendered   after   personal    service    upon 
Adolph  Wehrman  in  the  state  of  Wisconsin. 
A  writ  of  attachment  was  issued  by  the  cK-rk 
of  the  district  court  of  O'Brion  county,  and 
levied  upon  the  lands  in  question,  and  notice 
personslfy  served  upon  the  defendant  in  the 
state  of  Wisconsin,    although  no  service  of 
summons  or  notice  appears  to  bave  been  bad 
in  the  state  of  Iowa.    At  the  time  the  writ  of 
attochment  was  issued  there  was  no  time  fixed 
by  law  for  holding  the  term  of  the  district  court 
in  O'Brien  county,  though  tubsequentlv  the 
judge  appointed  a  term  to  be  held  on  the  8d 
day  of  June,  1861,  to  which  day  the  writ  of  mt- 
tachment  was  actually  made  returnable.     The 
venue  of  the  cause  having  been  changed  to  the 
county  of  *Woodbury ,  on  September  17.rS  1 7 

1861,  a  judgment  was  rendered  by  the  d^trict 
court  of  that  county  against  the  defendant  Wehr- 
man for  $1^09.40  damages  and  costs,  and  the 
lands  "described  in  the  writ  of  attachment** 
were  ordered  to  be  sold  in  satisfaction  thereof. 
A  certified  copy  of  this  judgment  waa  filed  In* 
the  district  court  of  O'Brien  county. 

Afterwards,  and  prior  to  the  Jui>e  term  of 

1862,  Greeley,  Gale  &  Co.  commenced  a  toit  ia 
equity  in  the  district  court  of  O'Brien  county, 
against  Adolph  Wehrman  and  wife  and  Frd- 
erick  Wehrman.  for  the  purpose  of  settinr 
aside  and  cancelling  the  deed  from  Adolph 
Wehrman  and  wife  to  Frederick  Wehrman.  a» 
fraudulent  and  void  ngaintt  the  creditors  of  the 
former,  and  subjecting  the  lands  described  in 
this  deed  to  the  payment  and  satisfaction  of 
their  judgment  against  Wehrman.  The  plain- 
tiffs  averred  that  they  were  tmabte  to  set  out 
the  proceedings  in  such  suit  for  the  reaaon  thmt 
they  had  become  lost  and  destroyed,  but  iha^ 
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tbere  wis  personal  sendee  upon  the  defeodnnts 
hTbetUte  of  WisconsiD;  that,  subsequently, 
iDd  it  the  Jane  term  of  1862,  a  decree  was  ren- 
dfTfd  bj  default  declaring  tbe  deed  1o  be 
fnodokot  and  void,  and  ordering  tbe  lands  to 
be  sold  in  satisfaction  of  tbe  judgment  ren- 
d«fd  bj  ihe  district  court  of  Woodbury  county, 
asi  the  proceeds  to  be  applied  to  tbe  payooent 
of  toch  judgment;  tbat  an  execution  was  sub- 
sfqueotly,  and  on  June  16,  1862.  issued  from 
ihediftrict  court  of  Woodbury  county,  directed 
to  ibe  sbcriff  of  O'Brien  county,  by  virtue  of 
vbich  tbe  sheriff  levied  upon  tbe  lands  de- 
scribed in  the  writ  of  tbe  attacbraent,  and  sold 
the  same  on  July  31,  1862.  to  Carlos  S.  Gree- 
ley, obe  of  tbe  members  of  tbe  firm  of  Gree- 
ley, Gale  &  Co.,  who  thereupon  acknotvled^ed 
nti^faction  of  tbe  judgment;  nnd  that  on  De- 
cember 81.  1864,  the  lund  not  being  redeemed, 
tbe  sheriff  executed  to  Greeley  a  8hi  riff's  deed, 
which  was  filed,  whereby  Carlos  S.  Greeley 
bcame  the  absolute  owner  of  the  land. 

That  be  subsequently  acquired  a  tax  title  to 
nch  hinds  for  the  taxes  of  1858  and  1859,  and 
that  said  lands  by  conveyances  from  Greeley 
ia  1881, 1882,  and  1884,  became  tbe  properly 
of  Cooklin,  who  took  immediate  possession  and 
318]  has  since  been  in  *full,  open,  notorious, 
ifid  adverse  possession  of  the  same.  Tbat  the 
plaiotiffB  and  their  grantors  paid  all  the  taxes 
QpoD  such  lands  for  thirty  years,  and  have 
made  valuable  improvements  by  putting  some 
fix  hundred  acres  under  cultivation,  by  the 
erection  «>f  substantial  buildings  and  fences, 
"^^SS'o^  wells  and  otherwise  improving  the 
premises.  That  such  improvements  have  been 
mide  at  an  expense  of  $1000  and  In  full  reli- 
iiK%  upon  their  title  being  good  and  valid. 
Tbat  ia  the  meantime  defendant  has  never  as- 
wteii  any  right  or  title  to  the  premises,  or  noti- 
fied plaintiff  of  his  interest  in  tbe  same.  Tbat 
Wcbnnan  never  asserted  any  claim  to  tbe  prem- 
tsi^,  until  the  land  became  valuable  by  reason 
of  tbe  plaintiffs'  expenditures;  bus  never  paid 
any  taxes  upon  the  property,  and,  though  hav- 
iog  tctual  knowledge  of  the  proceedinfrs  taken 
by  Greeley,  Gale  &  Co.  to  subject  the*  land  to 
the  payment  of  their  judgment,  for  more  than 
twenty-seven  years  took  no  steps  to  have  tbe 
records  corrected,  or  asserted  any  claim,  or 
notified  purchasers  of  such  claim,  iintil  his  ac- 
tion at  law  was  commenced. 

Tbe  bill  further  averred  the  conveyance  by 
Adolph  Wehrman  to  be  a  cloud  upon  their 
title,  and,  being  in  actual  possession  and  occu- 
ptncy  of  the  land,  they  prayed  that  the  action 
in  ejectment  be  stayed  until  the  determination 
M  to  their  rights  to  the  land,  and  tbat  Wehr- 
nin  be  enjoined  from  further  proceedings  at 
law. 

Wendant  interposed  a  demurrer  to  the  bill 
foribc  want  of  jurisdiction  and  of  equity, 
which  was  overruled:  and  he  thereupon  an- 
twered  setting  up  certain  defects  in  the  pro- 
aedinpB  under  which  Greeley,  Gale  &  Co.  sold 
the Itiid  upon  execution,  and  by  virtue  of  which 
P^ocredint^  plaintiffs  claimed  to  have  acquired 
•  title,  ?iz:  (1)  that  the  writ  of  attachment 
WM  not  attested  by  the  seal  of  the  court  in 
Jjhlch  the  action  was  brought;  (2)  that  no  serv- 
Ke  of  iommons  or  notice  was  had  upon  the 
wendant,  Adolph  Webrman  In  the  state  of 
»^i;  (8)  that  such  notice  as  was  given  de- 


scribed  tbe  action  as  having  been  brought  upoD 
a  judgment  rendered  May  12,  1860,  when  in 
fact  the  judgment  was  rendered  September  12, 
1860,  and  jud^ent  was  taken  upon  tbe  attach- 
ment proceedings  upon  a  judgment  so  rendered 
September  12. 1860;  M)tbat  tbe  writ  of  [a  lO 
attachment  was  made  returnable  at  a  term  com- 
menciugon  June  8,  1861,  when  in  fact  the  com- 
mencement of  tbat  term  was  not  fixed  until 
more  than  a  month  after  the  writ  was  issued  ; 
(5)  that  a  change  of  venue  was  ordered  from 
0*Bricn  county  to  Woodbury  county,  and  the 
papers  sent  there  without  having  been  in  any 
manner  certified  or  verified  by  the  seal  of  the 
court  in  which  the  suit  was  brought;  (6)  that 
tbe  judgment  was  in  pertonam,  and  ordered 
the  property  **describea  in  tbe  writ  of  attach- 
ment" to  be  sold  to  satisfy  tbe  same,  when  in 
fact  no  property  was  described  in  tbe  writ,  but 
only  in  the  return  of  the  officer  endorsed  there- 
on; (7)  tbat  in  tbe  subsequent  equity  suit  to 
subject  tbe  lands  to  tbe  payment  of  this  judg- 
ment, there  was  no  personal  service  or  notice 
of  process  upon  the  appellant,  Frederick  Webr- 
man, in  tbe  state  of  Wisconsin;  (8)  tbat  the 
tax  deed  was  defective,  inasmuch  as  the  taxes 
on  the  lands  for  1858  and  1859  were  payable  by 
law  to  the  treasurer  of  W6odbury  county, 
whereas  the  tax  deed  shows  that  tbe  treasurer 
of  O'Brien  county  attempted  to  sell  the  lands 
for  taxes  and  give  a  tax  deed. 

The  case  was  argued  upon  pleadings  and 
proofs,  and  tbe  court  made  a  final  decree  in 
which  tbe  adverse  claims  of  the  defendant 
Webrman  were  adjudged  to  be  invalid  and 
groundless,  the  complainants  decreed  to  be  tbe 
true  and  lawful  owners  of  the  land,  and  tbeir 
title  to.  be  quieted  against  tbe  claims  of  the  de- 
fendant, who  was  perpetually  enjoined  from 
setting  up  tbe  same;  and  further,  tbat  defend- 
ant be  enjoined  from  further  proceedings  at 
law. 

From  this  decree  defendant  appealed  to  this 
court.  The  opinion  of  tbe  court  upon  de- 
murrer is  founded  in  88  Fed.  Hep.  874,  and 
upon  final  hearing  in  48  Fed.  Rep.  12. 

Mr.  Chas*  A.  Clark,  for  appellent: 

Appellant  was  entitled  to  a  trial  by  jury  to 
determine  tbe  validity  of  his  title  and  that  of 
Conklin.  Equity  has  no  jurisdiction  to  de- 
prive him  of  his  right. 

Equity  has  no  jurisdiction  to  pass  upon  legal 
titles  in  possessory  actions  for  real  estate. 

Leiois  V.  CocI(8,  90  U.  8.  23  Wall.  466  (28: 
70);  FvsaeU  v.  Oregg,  118  U.  S.  550  (28:  993); 
KWian  v.  Ebbinghaus,  110  U.  S.  568  (28: 
246);  Bipp  v.  BMn,  60  U.  S.  19  How.  277 
(15:  634);  Orand  Chvte  v.  Winegar,  82  U. 
8.  15  Wall.  373  (21:  174);  Whitehead  y.  8haU 
tuck,  138  U.  8.  151  (34:  874);  Dickerdon  v.  CoU 
pT<yte,  100  U.  8.  578  (25: 618);  Kirk  v.  Hamilton, 
102  U.  8.  78  (26:  82). 

In  an  action  in  ejectment  an  equitable  estop- 
pel is  a  defense  to  tbe  action. 

Bacon  v.  ^ovthwe^tern  Mut,  L.  i/?«.  Co,  181 
U.  8.  264  (33:  131). 

Tbe  equitable  jurisdiction  of  Federal  courts 
can  be  neither  enlarged  nor  diminished  by 
state  legislation. 

Whitehead  V.  Shattuek,  mpra:  Mississippi 
MiUs  V.  Cohn,  150  U.  S.  204  (87:  1053);  Mc- 
ConiJiay  v.  Wright,  121  U.  8.  205  (30:  933); 
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S^n  V.  Nedy.  140  U.  8. 106. 110  (35:  358. 360); 
Cates  V.  AUen,  149  U.  S.  458,  459  (87:  808). 

Tbe  complainaDts  iD  tbis  suit  Id  equity  being 
4ippeliee8  herein,  can  avail  themselves  of  every- 
thinp:  they  set  up  in  their  bill,  as  a  defense  to 
4ippe11ant'8  action  at  law.  Tbis  being  so,  they 
<»nnot  maintain  their  suit  in  equity  and  enjoin 
tbe  le/?al  proceedings. 

1  High,  In].  (2d  ed.)  §  89;  Lambert  v.  Lam- 
bert, 5  Ir.  Eq.  &39;  Peters  v.  Pretost,  1  Paine. 
64;  Camden  db  A.  B.  Co,  v.  Stewart,  18  N.  J. 
Eq.  494. 

Where  a  title  is  being  tested  by  an  action  of 
•ejectment  in  a  court  of  common  law.  having 
jurisdiction,  the  suit  will  not  be  enjoined  when 
the  different  courts  have  concurrent  jurisdic- 
lion, 

Stockton  V.  Williams,  1  Dougl.  (Mich.)  546; 
Browner  v.  Franklin,  4  Gill,  463;  Homer  v. 
Jobs,  13  N.  J.  Eq.  19;  Womack  v.  Powers,  50 
Ala.  5;  Clarke  v.  Clarke,  7  R  I.  45;  De  Orcot 
T.  lieceicers  of  Washington  Bkg.  Co,  3  N.  J. 
Eq.  199. 

The  writ  of  attachment  in  the  case  at  bar 
was  void,  because  not  under  the  seal  of  the 
■court.  The  attachment  and  judgment  were, 
therefore,  absolutely  void,  and  may  be  collat- 
erally assailed. 

Foss  V.  Isett,  4  G.  Greene,  77,  61  Am.  Dec. 
117;  Shaffer  v.  Sundwall,  33  Iowa.  583;  Aetna 
Ins.  Co,  V.  Doe,  73  U.  8.  6  Wall.  556  (18:  948). 

In  the  absence  of  tbe  seal  of  court  the  writ 
Is  void,. and  whatever  an  officer  does  thereun- 
•der  is  unjustifiable  and  void. 

Boat  V.  King,  6  Ohio,  11;  Sweet  v.  Patrick, 
11  Me.  177;  Uutehins  v.  Edson,  1  N.  H.  139: 
SJiaekelford  v.  McRae,  3  Hawks.  226;  Seawell 
T,  Bank  of  Cape  Fear,  14  N.  C.  279,  22  Am. 
Dec.  722;  Taylor  v.  Taylor,  88  N.  C.  116; 
Jioseman  v.  Miller,  84  111.  297. 

An  execution  issued  on  a  void  judgment  and 
an  execution  issued  without  any  judgment  are 
alike  invalid. 

Albee  V.  Ward,  8  Mass.  79:  Nahours  v.  Cocke, 
24  Miss.  44;  Fithian  v.  Monks,  43  Mo.  502; 
GdsUm  V.  Thompson,  29  Md.  595. 

Personal  service  of  tbe  original  notice  upon 
A  non-resident  defendant  outside  of  tbe  state 
of  Iowa  confers  no  jurisdiction  t6  render  judg- 
ment in  personam  against  such  defendant  when 
be  does  not  appear. 

Darrance  v.  Prestofi,  18  Iowa,  396;  Bates  v, 
Chicago  <b  N.  W.  R  Co.  19  Iowa,  260;  Mooney 
T.  Union  Pae,  R,  Co,  60  Iowa,  346;  Weil  v. 
Lowenthal,  10  Iowa,  575;  Bakes  v.  Shupe,  27 
Iowa.  465. 

And  where  a  suit  is  commenced  by  attach- 
ment upon  service  by  publication  only,  and  no 
property  is  attached,  the  judgment  is  a  nullity. 

/udiui  V.  Stevenson,  10  Iowa,  493;  Cooper  v. 
Bmitk,  25  Iowa,  269;  Wells  v.  Sequin,  14  Iowa, 
143. 

The  deciMons  of  this  court  as  to  decrees  in 
«quity  against  defendants  served  by  publica- 
cation,  or  extraterritorially  served,  are  con- 
/clusive  against  the  power  to  render  such  decrees 
in  personam. 

Mart  y,  Sansom,  110  U.  8.  151  (28:  101^; 
Pennoyer  ▼.  Neff,  95  U.  8.  714  (24:  565»:  Arndt 
y,  QnggSfJM  U.  S  316  (33:  918):  Galyif'  v. 
Page,  85  U.  8.  18  Wall.  867  (21:  903);  Settle- 
mier  v.  SuUiwn,^!  U.  8.  449  (24:  llll):  Free- 
man ▼.  Alderson,  119  U.  8.  190  (30:  374). 
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^  The  decrtje  subjecting  properlv  is  strictly 
limited  by  statute  authorizing  such  proofing 
in  rem,  and  by  allegations  in  bill  on  which 
such  decree  was  founded. 

Fowler  v.  Doyle,  16  Iowa.  535;  Smith  v. 
Swan,  69  Iowa,  415;  Foot  v.  Ql^ter,  4  Blackf. 
313;  OlidewellY,  Spaugh,  26  Ind.  322;  RutteU  v. 
Place,  94  U.  8.  608  (24:  215);  Mihcaukee  dt  M, 
R  Co  y,  Sautter,  80  U.  8.  13  Wall.  517  (20: 
543);  Barnes  v.  Chicago,  M.  dt  St.  P.  R  Co, 
122  U.  S.  14(30:1132). 

A  former  decree  is  an  estoppel  only  aa  to 
the  point  or  question  actually  litigated  or  de- 
termined, and  not  as  to  other  matters  which 
might  have  been  litigated  and  determined. 

JNesbit  V.  Independent  Dist.  of  Ritermde,  144 
U.  8.  618  (36:  565);  Cromwdl  v.  Sac  County, 
94  U.  8.  351  (24:  195). 

And  where  a  court  of  equity  is  prayed  to 
carry  into  effect  a  former  decree,  it  will  only 
do  so  where  such  former  decree  was  warrantctl 
upon  the  facts  of  the  entire  record. 

Gay  y,  Parpart,  106  U  S.  6U9  (27:  2631: 
Wadhams  v.  Gay,  73  111.  415;  l^trrettce  MJq. 
Co.  V.  Janesville  Cotton  Mills,  138  U.  S.  561 
(34:1008). 

The  tax  deed  under  which  the  appellees 
claim  title,  is  absolutely  void.  Where  a  lax 
deed  is  void  for  want  oi  authority  to  make  tbe 
sale,  it  is  not  cured  or  strengthened  by  the 
statute  of  limitations  relating  to  such  tax 
deed. 

Casey,  Albee,  28  Iowa,  277;  Pattonw,  Luther, 

47  Iowa,  236;  Early  v.  Whittinuham^  43  Iowa, 
162;  Nichols  V.  McGlathery,  43  Iowa,  189: 
Grffln  y.  Brvce,  73  Iowa,  126. 

He  who  holds  the  legal  title  has  seisin  and 
constructive  possession  of  land  noi  actually 
occupied. 

United  States  v.  Arredondo,  81  U.  &  6  Pet. 
741  (8:  565);  Barrett  v.  A<w,  48  Iowa,  lOS; 
Steel  V.  St,  Louis  SmeU.  dt  Rtf.  Co.  106  U.  S. 
466  (27:  229). 

Nothing  in  tbe  character  of  adverse  possea> 
sion  is  shown,  either  by  the  fact  of  the  assess- 
ment or  payment  of  taxes  for  a  scries  of  years. 

Forey  v.  Biglow,  56  Iowa.  881;  Btqwh  t. 
Painter,  38  Iowa,  456:  Peek  y,  Serton,  41 
Iowa,  566;  Sioux  City  db  L  F,  Town  Lot  dt  U 
Co.  y,  Wilson,  50  Iowa.  422;  Raymond  t. 
Morrison,  59  Iowa.  871. 

Title  to  another  man's  property  cannoi  be 
acquired  by  the  payment  of  taxes  theieon. 

Keane  v.  Cannavan,  21  (Dal.  803.  88  Am. 
Dec.  738. 

When  in  proceedings  in  rem.  the  property 
proceeded  against  is  not,  in  fact.  sci:c(d.  wbeo 
the  iudgment  is  a  nullity,  when  the  pn>ces8  i«i 
void,  all  acts  and  titles  thereunder  are  absolute 
nullities,  whenever  and  wherever  assailed. 

Pikey.  F<i«»e^.  94  U.  8  712(24:.^09j:  VifM- 
ell  V.  St,  Maxent,  71  U.  8.4  Wall.  244(18:82^?); 
Galpin  v.  Page,  85  U  8.  18  Wall.  366  ^21 ; 
962);  Gantly  v.  Ewing,  44  U.  S.  8  Dow.  70*3 
(11:  794>;  Gray  v.  Brignardello,  68  U.  S.  1 
Wall.  627  (17:  69:^);  Oainee  v.  Lizard,  73 
U  8.  6  Wall.  719  (18:  967);  Er^Hn  v   luntry, 

48  0.  S.  7  How.  172  (12:  655):  ^hriwr  t. 
Lynn,  43  U.  8.  2  How.  43  (11:  172);  Miitrtm 
kee  &  M,  H.  Co.  v.  SoutUr,  69  U.  8.  2  Wall 
609  (17:  886);  Thatcher  y,  Powdl,  19  U.  8.  i 
Whoat.  125  (5:  222). 

One  cannot  avail  himself  of  an    estopp« 
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vberebebtd  knowledge  of  the  facts;  in  order 
to  forfeit  a  land  title  on  the  ground  of  estoppel 
Ike  conduct  of  the  party  estopped  must  have 
aBonoted  to  a  fraud  upon  his  adversary. 

BiWTf  V.  Merced  Min,  Co,  U  Cal.  279;  Martin 
t.  ZdUrbnch.  88  Cal.  800.  99  Am.  Dec  865; 
BroMt  V.  Virginia  Coal  &  L  Co.  93  U.  S.  885 
03: 929);  VieU  v.  JudMn,  82  N.  Y.  40;  namlin 
T.  Affi,  82  N.  Y.  831;  KuU  v.  Jersey  City,  23 
N.  J.  Eq,  84;  8Ud  v.  8t.  Louis  Smelt,  dk  Btf. 
€f,  10«  tl,  8.  456  (27:  229);  Drexd  v.  Bemey, 
122  C.  S.  251  (80: 1222);  Phelps  T.  BarrU,  lOl 
U.  8.  374  (25:  856). 

It  beine  shown  that  appellant  holds  the 
strict  legal  title  to  the  land,  be  can  only  be  di- 
veted  of  that  by  evidence  or  averment  which 
■ttkes  a  dear,  cogent  and  convincing  case. 

Baldwin  v.  Btarks,  107  U.  8.  463  (27:  626); 
Im  v.  Johnson,  116  U.  8.  49  (29:  570). 

Jfr.  Ernest  C.  Herrick,  for  appellees: 

The  cocut  has  jurisdiction  to  quiet  title  in 
«oe  who  claim  title  by  judicial  sale  as  against 
a  fraudulent  grantee. 

Bridgman  v.  MefCissiek,  15  Iowa.  264;  Jud- 
w  V.  Lyford,  84  Cal.  505:  Reynolds  v.  First 
yat.  Bank  of  CrawfordsviOe,  112  8.  U.  405  (28: 
781). 

Ai^llees  claim  title  under  the  tax  deed,  and 
are  entitled  to  have  the  title  quieted,  unless  the 
Uxdeed  is  invalid. 

Under  the  Iowa  statute  a  party  who  has  but 
an  equitable  title,  or  whose  mterest  in  the  land 
depends  upon  farts  which  estop  the  other  party 
from  setting  up  his  claim  or  which  would  con- 
stitute a  good  defense  in  equity  to  such  claim, 
ctn  Dudntaio  his  action  to  quiet  that  title. 

.StorA  V.  Starr,  73  U.  8.  6  Wall.  402  (18: 
^);  Banlin  y.  Miller.  48  Iowa,  20;  Cole  v. 
Des  Moines  Valley  K  Co.  76  Iowa,  185. 

Action  to  quiet  title  may  be  maintained  upon 
acre  adverse  possession. 

Cramer  t.  Clow,  9  L.  R  A.  772,  81  Iowa, 
^;  BoUngw.  Clark,  88  Iowa.  481;  Quinn  v. 
Osinn,  76  Iowa.  565;  Tourtelotte  v.  Pearce,  27 
Sd).  57:  Bunce  v.  Bidii^eU,  48  Mich.  542;  Brent 
V.  Ckapman,  9  0.  8.  5  Crancb,  359  (3: 125); 
^*«nm  V.  Tucker,  144  U.  8.  533  (36:  582.) 

In  addition  to  having  admitted  the  jurisdic- 
tion in  the  trial  court,  appellant  is  precluded 
from  now  questioning  it  bv  having  answered 
(0  the  merits  of  the  bill  and  gone  to  trial. 

Beynes  v.  Dumont,  130  U.  8.  854  (82:  934); 
KUbourn  v.  Sunderland,  130  U.  8.  505  (82: 
lOOS);  Brown  v.  Lake  Superior  Iron  Co,  134  U. 
&  530  (33:  1021). 

The  statute  did  not  require  a  seal  to  be  at 
tidied  to  the  tranf»crtpt,  unless  it  can  be  called 
"  process. "    Jurisdi'iion  did  not  depend  on  the 
form  of  the  transcript,  but  on  the  order  for 
tnosfer. 

Campbell  v.  Thompson,  4  Q.  Greene,  415; 
fsrr  V.  Ful/er,  U  Iowa,  83. 

That  the  sale  was  en  masse  cannot  avail  ap- 
pelant as  againfit  innocent  purchasers,  nor  is 

*Q^jf;ct  to  collateral  attack. 

WuliamsY,  AUi»m,  88  Iowa,  289;  Lewis  v. 
^hitten,  112  Mo.  818. 

The  lack  of  an  engraved  seal  did  not  render 
tke  proceedings  a  nullity.  This  defect  is  one 
«f  mere  form. 

Murdovgh  v.  MePherrin,  49  Iowa,  479;  Per- 
fwwi  V.  WiUiams.  58  Iowa,717;  Tilton  v.  Swift, 


40  Iowa,  78;  Smit/i  v.  CallagTian,  66  Iowa,  553; 
State  V.  Squirts,  26  Iowa,  840. 

A  state  bus  power  to  authorize  actions  to 
quiet  title  on  service  by  publication  airainst 
non  resident  owners. 

Arndt  v.  Griggs,  134  U.  8.  816  (33:  918); 
Bennett  v.  Fenton,  41  Fed.  Rep.  288. 

The  fact  that  a  tax  deed  is  void  for  want  of 
power,  docs  not  prevent  the  title  from  passing 
under  it  sufflcicutly  to  require  the  owner  to  re- 
sort to  this  action  in  equity  to  redeem  or  set 
aside  the  sale. 

Long  V.  Smith,  67  Iowa,  25. 

The  long  laches  and  acqiescence  of  appel- 
lant in  the  judicial  and  tax  proceedings,  and 
the  claims  of  appellees  and  their  grantors  now 
constitute  a  complete  bar  to  the  right  of  ap- 
pellant to  question  appellees'  right  to  tba 
land. 

ISatty.  Vatiier,  34  U.  S.  9  Pet.  405  (9:  173); 
McKnighty,  Taylor,  42  U.  8.  1  How.  161,  168 
(11:  86,  88);  Bowman  v.  ll'a^^n,  42  U.  8.  1 
How.  189  (U:  97);  Wagner  v.  Baird,  48  U.  8. 
7  How.  234  (12:  681);  Stearns  v.  Page,  48  U.  8. 
7  How.  829  (12:  932);  Badger  v.  Badqer,  69  U. 
8.  2  Wall.  87  (17:  836);  Crosby  v.  Beale,  84  U. 
8.  17  Wall.  336  (21:  602);  Marsh  v.  Whitmore, 
88  U.  8  21  Wall.  183  (22:  484);  Kieley  v.Mc- 
6/ynn  ("  Re  Broderiek's  Wid")  88  U.  8.  21 
Wall.  503  (22:  599);  SvUirnn  v.  Portland  dk 
K.  R.  Co.  94  U.  8.  806  (24:  324);  Broitn  v. 
Buena  Vista  County,  95  U.  8.  157  (24:  422); 
Hayward  v.  Eliot  Nat.  Bank,  96  U.  8.  611  (24: 
855);  Godden  v.  Kimmel.  99  U.  8.  201  (25: 
431);  Lansdale  v.  Smith,\m  U.  8.  391  (27: 2l9); 
Speidel  v.  Benrid.  120  U.  8.  377  (30:  718); 
Richards  y.  Mackall,  124  U.  8.  183  (31:  898); 
Norrisy.  Haggin,\Z^  U.  8. 386  (34:  424);  Made- 
all  V.  Casilear,  137  (J.  8.  556(34:  776-  Banner 
V.  Monlton.  138  U.  8.  486  (84:  1032);  Under- 
wood V.  Dugan,  139  U.  8.  883(85: 19'<);  Martin 
V.  Gray.  142  U.  8.  286  (35:  997):  Felix^  v.  Pat- 
rick, 145  U.  8.  317  (36: 719);  Ware y. Galveston, 
City  Co.  146  U.  8.  102  (36:  904);  Bammond  v. 
Uopkins,  143  U.  8.  224  (36: 184). 

Mr.  Jusk'ce  Brown  delivered  the  opinion  of 
the  court : 

This  is  a  bill  in  equity  not  only  to  stay  an 
action  in  ejectment  at  law,  but  to  remove  a 
cloud  cast  upon  Conklin's  title  to  the  lands  in 
question,  created  by  a  deed  from  Adolph 
Wchrman  to  Frederick  Webrman,  appellant 
and  defendant  in  the  bill,  and  to  quiet  their 
own  title  thereto. 

1.  Defendant's  principal  contention  is  that 
equity  hns  no  jurisdiction  of  the  case,  for  the 
reason  that  the  contest  concerns  the  legal  title 
only,  and  that  plaintiffs  have  a  plain,  ade- 

3uate,  and  complete  remedy  at  law.  It  is  un- 
isputed  that  Carlos  8.  Greeley,  a  member  of 
the  firm  of  Greeley,  Gale  &  fco.,  bought  the 
lands  in  question  at  a  sheriff's  sale  which  took 
place  on  July  81,  1862,  and  that  for  about 
twenty  years  thereafter,  when  the  lands  were 
sold  to  Conklin,  he  paid  the  taxes  upon  the 
land.  That  the  Conklins  upon  their  purchase 
of  the  several  parcels  took  immediate  posses- 
sion, and  that  they  have  since  been  in  full, 
open,  and  adverse  possession  and  occupancy  of 
the  same;  have  made  large  and  valuable  im- 
provements thereon  l^  putting  some  six  bun- 
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dred  acres  tinder  cultivation,  and  by  erectini? 
substantial  buildings  and  feDces,  difir^ng  wells 
and  otherwise  improving  the  premises,  making 
the  same  more  valuable,  and  have  expended  a 
thousand  dollars  in  such  improvements  in  good 
faith,  and  full  reliatice  upon  such  title  being 
good  and  valid.  That  the  defendant  during 
such  time,  and  for  more  than  twenty-seven 
years,  has  never  done  any  act  or  taken  any  step 
to  have  the  records  corrected  or  to  assert  any 
claim  on  his  part  to  such  lands,  or  to  notify 

Surchasers  of  bis  interest  in  the  same  until  he 
egan  bis  action  of  ejectment. 

The  general  principles  of  equity  jurispru- 
dence, as  administered  both  in  this  country 
and  in  England,  permit  a  bill  to  quiet  title  to 
be  filed  only  by  a  party  in  possession  against 
322 J  *a  defendant,  who  has  been  ineffectually 
seeking  to  establish  a  legal  title  by  repeated  ac- 
tions of  ejectment,  and  as  a  prerequisite  to  spch 
bill  it  was  necessary  that  the  title  of  the  plaintiff 
should  have  been  established  by  at  least  one 
successful  trial  at  law.  Pom.  Eq.  Jur.  §§  253, 
1394, 1396.  At  common  law  a  party  might  by 
successive  fictitious  demises  bring  as  many  ac- 
tions of  ejectment  as  he  chose,  and  a  bill  to 
quiet  title  was  only  permitted  for  the  purpose 
of  preventing  the  party  in  possession  being 
annoyed  b^  repeated  and  vexatious  actions. 
The  jurisdiction  was  in  fact  only  another  ex- 
ercise of  the  familiar  power  of  a  court  of  equity 
to  prevent  a  multiplicity  of  suits  by  bills  of 
peace.  A  statement  of  the  underlying  princi- 
ples of  such  bills  is  found  in  the  opinion  of 
this  court  in  Holland  v.  Challen,  110  U.  S.  15, 
19  [28:  52. 54],  in  which  it  is  said:  "To  entitle 
the  plaintiff  to  relief  in  such  cases  the  concur- 
rence of  three  particulars  was  essential:  He 
must  have  been  in  possession  of  the  property; 
he  must  have  been  disturbed  in  its  possession 
by  repeated  actions  at  law;  and  he  must  have 
established  his  right  by  successive  judgments 
in  his  favor.  Upon  these  facts  appearing,  the 
court  would  interpose  and  grant  a  perpetual 
injunction  to  quiet  the  possession  of  the  plain- 
tiff against  any  further  liti^ration  from  the 
88 me  source.  It  was  only  in  this  way  that 
adequate  relief  could  be  afitorded  against  vex- 
atious litigation  and  the  irreparable  mischief 
which  it  entailed." 

This  method  of  adjustinf?  titles  by  bill  in 
equity  proved  so  convenient,  that  in  manv  of 
the  states  statutes  have  been  passed  exten()ing 
the  jurisdiction  of  a  court  of  equity  to  all  cases 
wbere  a  party  in  possession,  and  sometimes 
out  of  possession,  seeks  to  clear  up  bis  title  and 
remove  any  cloud  caused  by  an  outstanding 
deed  or  lien  which  he  claims  to  be  invalid,  and 
the  existence  of  which  is  a  threat  against  bis 
peaceable  occupation  of  the  land,  and  an  ob- 
stacle to  its  sale.  The  inability  of  a  court  of 
law  to  afford  relief  was  a  strong  argument  in 
favor  of  extendinc:  the  jurisdiction  of  a  court 
of  equity  to  this  class  of  cases. 

The  statute  of  Iowa,  upon  which  this  bill  is 
based,  is  an  example  of  this  legislation,  and 
323]  provides  (§  8273)  that  "an*action  to  de- 
termine and  quiet  title  to  real  property  may  be 
brought  by  any  ore  having,  or  claiming  an 
interest  therein,  whether  in  or  out  of  possession 
of  the  same,  against  any  person  claiming  title 
thereto,  though  not  in  possession." 

It  will  be  observed  that  this  statute  enlarges 
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the  jurisdiction  of  courts  of  equity  in  tbe  fol 
lowing  particulars: 

1.  It  does  not  require  that  plaintiff  sbouhi 
have  been  annoyed  or  threatened  by  repeated 
actions  of  ejectment. 

2.  It  dispenses  with  the  necesdtv  of  his  title 
having  been  previously  established  at  law. 

3.  The  bill  may  be  filed  by  a  party  having^ 
an  equitable  as  well  as  a  legal  title.  '  GrtJ^nn 
V.  Moore,  lOa  Ind.  296,  55  Am.  Rep.  742;  Stan- 
ley V.  Hollidav,  130  Ind.  464;  EehoU  v.  Uuih 
hard,  90  Ala.  809. 

4.  In  some  states  it  is  not  even  necessary 
that  plaintiff  should  be  in  possession  of  tbe 
land  at  the  time  of  filing  tbe  bill. 

These  statutes  have  generally  been  held  to^ 
be  within  the  constitutional  power  of  tbe  leg- 
islature; but  the  question  still  remains,  to  wbiit 
extent  will  they  be  enforced  in  tbe  Federal 
courts,  and  how  far  arc  tbey  subservient  to  tbe 
constitutional  provision  entitling  parties  to  » 
trial  by  jury,  and  to  the  express  provisioa  of 
Revised  Statutes,  section  723,  inhibiting  solta^ 
in  equity  in  any  case  where  a  plain,  complrte, 
and  adequate  remedy  may  be  bad  at  law. 
These  provisions  are  obligatory  at  all  time» 
and  under  all  circumstances,  and  are  applica- 
ble to  every  form  of  action,  the  laws  of  the 
several  states  to  tbe  contrary  notwithstanding. 
Section  723  has  never  been  regarded,  however, 
as  anything  more  than  declaratoiv  of  tbe  ex- 
isting law  (TJoycev,  Orundy,  28  U.  S.  3  Pet. 
210  [7:  655]),  and  as  was  said  in  Kat  Tori- 
Gvaranty  A  7.  Co,  v.  Memphis  Water  Co.  107 
U.  8.  205.  210  [27:  484.  4861,  "was  intended  to 
emphasize  tbe  rule,  and  to  impress  it  upon  the 
attention  of  tbe  courts."  It  was  not  inteoficd 
to  restrict  the  ancient  jurisdiciion  of  courts  of 
equity,  or  to  prohibit  their  exercise  of  a  con- 
current jurisdiciion  with  courts  of  law  io  cas»'» 
where  such  concurrent  Jurisdicdon  had  tieea 
previously  upheld. 

The  question  of  enforcing  these  state  statuti^s 
was  first  *ronsiderod  in  Clfirk  v.  Smith,  [324- 
38  U.  8. 13  Pet.  195  [10: 128],  in  which  a  bill  wa^* 
filed  by  a  party  in  possession  to  compel  the  de- 
fendant to  release  a  pretended  title  to  certain 
lands  claimed  by  him  under  patents  from  the 
state  of  Kentucky.    Tbe  conveyance  asked  by 
the  bill  was  sought  to  be  in  conformity  with  tbe 
provisions  of  an^ict  of  the  assembly  of  Kentuck  t 
giving  jurisdiction  to  courts  of  equity  in  such 
cases.    It  was  held  that  tbe  legislature  **bavln  ir 
created  a  ricbt,  and  having  at  the  same  time 
prescribed  the  remedy  to  enforce  it,   if  the 
remedy  prescribed  is  consistent  with  the  ordi 
nary  modes  of  procedure  on  tbe  chancery  side 
of  tbe  Federal  courts,  do  reason  exists  why  ii 
should  not  be  pursued  in  the  same  form  as  io 
the  state  courts.    On  tbe  contrary,  propriety 
and  convenience  suggest  that    the    practict^ 
should  not  materially  differ,  where  titles  u> 
land  are  tbe  subjects  of  investigation."    Tbi^ 
case  was  cited  and  approved  in  Parker  t. 
Overman,  59  U.  8.  18  How.  187  [15:  31*5], 
where  a  proceeding  under  a  statute  of  Arkan- 
sas, prescribing  a  special  remedy  for  the  cou  - 
firmation  of  sales  of  land  bv  a  sheriff,  was  bcUT 
to  l»e  enforceable  in  the  federal  courts*,      Ir> 
FToUandY.  Challen,  110  U.  8.  15  [28:  52].  Mi^ 
principle  of  this  case  was  extended  to  ooe  <>f 
wild  land,  of  which  neither  plaintiff  nor  de 
fendant  was  in  poesessioD.    Plaintiff  claime  V 
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^adet  t  tax  title,  and  tbe  property  was  de- 
jcfibfd  io  tbe  bill  as  UDoccupied,  wild,  and 
iBColtiTated  land.  Tbe  question  was  elab- 
ontelT  ezamiDed,  and  tbe  jurisdiction  sus- 
tiioed  upon  tbe  ground  tbat  an  enlargement  of 
«(|[aitable  rigbts  l)y  state  statutes  may  be  ad- 
miDtstered  in  tbe  Federal  courts  as  well  as  in  tbe 
<oartsof  tbe  i'tate,  citing  Clark  v.  Smith,  mpra, 
sod  Re  BroderickfB  WiU,  88  U.  S.  21  Wall.  620 
[22:  605].  Tbe  case  was  treated  as  one  wbere 
^  plaintlflT  bad  no  remedy  at  law  a^inst  tbe 
iiefeDdant,  wbo  claimed  an  adverse  interest  io 
tiie  premises.  In  delivering  tbe  opinion,  bow- 
«Ter.  it  was  intimated,  page  25,  tbat  if  a  suit 
were  brougbt  in  tbe  Federal  court  under  tbe 
J^ebraska  statute,  against  a  party  in  possession, 
"i^re  would  be  force  in  tbe  objection  tbat  ^ 
leeal  controversy  was  withdrawn  from  a  court 
of  law;  bat  tbat  is  not  this  case,  nor  is  it  of  sucb 
esse  we  are  speaking."  Another  step  in  tbe 
moit  direction  was  taken  in  Reynolds  v.  First 
3251  A'a^  BankofOrawf<yedsvilUA\2*JJ,%, 
405  [38: 7331.  in  which  a  bill  was  sustained  upon 
Ao  equitablie  title,  although  it  would  appear 
from  tbe  report  of  tbe  case  tbat  sucb  title  was 
«ot  fortified  hy  an  actual  possession:  and  in 
Chapman  v.  Breioer,  114  U.  8.  158  [29.  83],  a 
fitnilar  suit  was  upheld  under  a  statute  of 
Slicbigan  permitting  bills  to  quiet  title  to  be 
tied  by  any  person  in  posfiession. 

Subsequent  cases,  however,  denied  tbe  power 
of  ibeF^eral  courts  to  aflford  relief  uuder  sucb 
statutes  where  tbe  compluinant  was  not  in  pos- 
sesion of  tbe  land,  and  in  Whitdicad  v.  Shat- 
4tt£*.  138  U.  8.  146  [84:  873],  particularly,  it 
wis  held  tbat,  wbere  tbe  proceeding  is  simply 
for  tbe  recovery  and  possession  of  specific  real 
or  personal  property,  or  for  ihe  recovery  of  a 
DODey  judgment,  the  action  is  one  at  law. 
"Tbe  right  which  in  this  case  the  plaintiff 
wishes  to  assert  is  bis  title  to  certain  real  prop- 
«nj;  and  tbe  remedv  which  he  wishes  to  obtain 
is  its  possession  and  enjoyment;  and  in  a  con- 
test over  the  title  both  parties  have  a  constitu- 
tjonil  right  to  call  for  a  jury."  The  case  of 
Mland  v.  Challen  was  distinguished  as  one 
where  neither  party  was  in  possession  of  tbe 
property,  and  it  was  further  said  tbat  io  tbe 
ca«e  of  Reynolds  v.  First  Nat,  Bank  of  Craw- 
fordmUe,  tbe  question  did  not  arise  as  to 
whether  the  plaintiff  bad  a  remedy  at  law,  but 
whether  a  suit  to  remove  the  cloud  mentioned 
would  lie  in  a  Federal  court.  The  case  of 
UniUd  8tat€$  v.  Wilson,  118  U.  S.  80  [80:  110], 
was  really  to  tbe  same  effect,  though  not  cited 
in  Whitehead  v.  Sliattuck,  See  also  Frost  v. 
^Uey,  121  U.  8. 552  (80:  1010].  But  nothing 
was  said  in  ciihcr  of  these  to  disturb  tbe  bar- 
nony  of  the  previous  ca.ses. 

Tbe  real  question,  tben,  to  be  determined  in 
this  case  is,  whether  tbe  plaintiffs  have  an  ad- 
equate remedy  at  law.  If  they  have,  then  sec- 
tioo  723  is  controlling,  and,  notwithstandincr  a 
local  practice  under  the  cuAe,  where  no  ois- 
orimioaiion  is  made  between  actions  at  law  and 
inequity,  may  authorize  such  suit,  the  Federal 
ooorts  will  not  entertain  the  bill,  but  will  remit 
tlie  parties  to  ibeir  remedy  at  low.  The  bill 
TiiMier  consideration  alleges  tbe  plaint  iHs  to  be 
tlie  "absolute  owners"  of  tbe  premises,  and 
tben  sets  forth  certain  proceedings  by  which  it 
isiHe^  they  became  such;  but  it  is  clnimed 
•nd  substantially  admitted  in  the  bill  tbat,  by 
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reason  of  certain  ^irregularities  io  these  [326 
proceedings.it  is  doubtful  whether  the  legal  title 
ever  became  vested  in  tbe  plaintiffs.  The  bill 
tben  sets  up  tbe  long  possession  of  the  plaintiffs 
and  their  grantors,  large  outlays  by  them  in 
improvements  upon  tbe  land,  tbe  practical 
abandonment  of  tbe  same  by  tbe  defendant,  all 
of  which,  it  is  claimed,  constitute  an  estoppel 
in  pais,  Plainti  ffs  also  rely  upon  tbe  laches  of 
Wehrman  in  bringing  the  action  in  ejectment, 
^nd  allege  a  failure  to  bring  bis  suit  within  the 
period  prescribed  by  the  statute  of  limitations. 
It  is  entirely  clear  tbat,  if  no  action  in  eject- 
ment bad  been  begun  at  law,  the  long  contin- 
ued adverse  possession  of  the  plaintiffs,  and  the 
equitable  title  set  up  in  tbe  bill,  would  have 
been  a  sufficient  basis  for  the  maintenance  of 
the  suit;  and  it  is  not  easy  to  see  why  the  com- 
mencement of  such  action  should  place  them 
in  a  wor^e  position  than  they  were  in  before  or 
oust  them  of  their  remedy  in  equity. 

If  the  onlv  contest  in  this  case  were  as  to 
whether  tbe  legal  title  to  these  lauds  was  in  the 
plaintiffs  or  defendant,  it  may  be  tbat  a  court 
of  law  would  be  the  only  pritper  forum  for  tbe 
settlement  of  this  dispute;  but  the  plaintiffs 
further  claim  tbat,  bv  reason  of  certain  defects 
in  tbe  proceedings  by  which  they  acquired 
title,  such  title  is  doutful  at  law;  but  that  the 
long  delay  of  tbe  plaintiff  at  law  in  the  asser- 
tion of  bis  rights,  establishes  a  defense  of 
laches,  and  bis  failure  to  set  up  his  title,  and 
bis  long  acquiescence  in  tbe  Conklins'  posses- 
sion of  tbe  lands,  estop  him  from  proceeding 
either  at  law  or  in  equity  to  oust  them. 

It  is  scarcely  necessary  to  say  that  complain- 
ants cannot  avail  themselves  as  a  matter  of  law 
of  the  laches  of  the  plaintiff  in  the  ejectment 
suit.  Though  a  good  defense  in  equity,  laches 
is  no  defense  at  law.  If  tbe  plaintiff  at  law 
has  brougbt  bis  action  within  the  period  fixed 
by  the  statute  of  limitations,  no  court  can  de- 
prive bim  of  bis  right  to  proceed.  If  tbe  stat- 
ute limits  bim  to  twenty  years,  and  he  brings 
his  action  after  the  lapse  of  nineteen  years  and 
eleven  months,  be  is  asmucb  entitled  as  matter 
of  law  to  maintain  it,  as  though  he  bad  brougbt 
it  tbe  day  after  his  cause  of  action  accrued, 
though  such  delay  may  properly  be  consifiered 
by  the  jury  in'^conneclion  with  other  facts(327 
tending. to  show  an  estoppel.  As  was  suid  by 
Chancellor  Green  in  Uorner  v.  Jobs,  13  N.  «f. 
£q.  19,  23c  "Nor  can  tbe  stateness  of  tbe 
claim,  or  tbe  lapse  of  time,  or  tbe  statute  of 
limitations,  avail  tbe  complainant.  The  de- 
fendant is  asking  no  relief  at  tbe  bands  of  this 
court.  He  was  seeking  to  enforce  bis  legal 
rights  in  a  court  of  law.  The  complainant  is 
here  asking  the  aid  of  this  court  It  is  the 
claim  of  the  complainant,  not  the  title  of  the 
defendant,  to  which  the  equitable  defense  of  a 
stale  claim  is  applicable.  No  lapse  of  time  can 
avail  the  complainant,  unless  it  be  a  part  of  the 
defendant's  title  under  the  statute  of  limita- 
tions. This  defense  will  avail  tbe  defendant 
at  law  as  well  as  in  equity,  and  constitutes  no 
ground  for  enjoining  proceedings  at  law." 
Had  Wehrman  seen  tit  to  resort  to  a  court  of 
equity  in  assertion  of  his  rights,  undoubtedly 
tbe  defendants  to  such  suit  mi^ht  have  inter- 
posed the  defense  of  laches,  but  it  is  quite  a 
different  question  whether  it  could  be  made  the 
bauiis  of  a  bill.    It  may,  however,  be  considered 
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as  one  of  the  facts  of  the  case  tending  to  show 
an  estoppel. 

Undoubtedly  the  facf s  set  forth  in  this  bill  are 
such  as  tend  to  show  an  equitable  estoppel  on 
the  part  of  Wehrman,  nod  this  court  did  bold  in 
a  very  carefully  considered  opinion  in  Dicker- 
9on  V.  Colgrove,  100  U.  S.  578  [25;*618],  that 
an  estoppel  in  pais  was  an  available  defense  to 
an  action  at  law.  This  case  was  cited  and  ap- 
plied in  Baker  v.  Humphrey,  101  U.  8.  494 
25: 1065],  in  Kirk  v.  EamilUm,  102  U.  8.  68 
26:  79],  and  in  Drexd  ▼.  Bemey,  122  U.  8.  241 
30: 1219];  although,  in  the  last  case,  the  hill 
was  supported  upon  the  ground  that  a  resort 
to  a  court  of  equity  in  the  particular  case  was 
necessary  in  order  to  make  the  estoppel  avail- 
able. As  was  said  by  Mr,  Justice  Mathews: 
"All  that  can  properly  be  ^aid  is,  that  in  order 
to  Justify  a  resort  to  a  court  of  equity,  it  is 
necessary  to  show  some  ground  of  equity  other 
than  the  estoppel  itself,  whereby  the  party  en- 
titled to  the  benefit  of  it  is  prevented  irom 
makin&r  it  available  in  a  court  of  law."  To 
the  same  effect  is  Gable  ▼.  Weiherholt,  116  111, 
813.  56  Am.  R§p.  774. 

But  even  if  it  be  assumed  that  the  facts  re- 
lied upon  as  constituting  an  equitable  estoppel 
328]  in  this  case  might  be  laid  before  *a  jury 
in  a  common  law  action, and  if  established  oper- 
ate as  a  defense.yet  it  does  not  necessarily  follow 
thai  a  bill  in  equity  will  not  also  He  to  cancel 
the  outstanding  deed  from  Adolph  to  Freder- 
ick Wehrman  as  fraudulent,  or  at  least  as  un- 
available under  the  peculiar  circumstances  of 
the  case.  There  is  a  class  of  cases  which  hold 
that  where  there  is  actual  fraud  no  remedy  at 
law  is  complete  and  adequate,  except  that 
which  removes  the  fraudulent  title.  As  earlv 
as  1750,  it  was  held  by  Lord  Chancellor  Hard- 
wicke,  in  Bennet  v.  Musgrove,  2  Ves.  8r.  51, 
that  a  bill  would  lie  by  an  execution  creditor 
to  set  aside  a  fraudulent  conveyance,  whether 
he  could  recover  at  law  or  not.  Objection 
having  been  made  to  the  bill  upon  the  ground 
that  the  remedy  at  law  was  complete,  the  Lord 
Chancellor  observed:  "But  be  it  as  it  may, 
whether  he  could  recover  or  not,  he  is  entitled 
to  come  into  this  court;  the  distinction  in  this 
court  being,  where  a  subsequent  purchaser  for 
valuable  consideration  would  recover  the  es- 
tate, and  set  aside  or  get  the  better  of  a  prece- 
dent voluntary  conveyance  if  that  convey- 
ance was  fairly  made  without  actual  fraud, 
the  court  will  say,  take  your  remedy  at  law; 
but  wherever  the  conveyance  is  attended  with 
actual  fraud,  though  they  might  go  to  law  by 
ejectment,  and  recover  the  possession,  they 
may  come  into  this  court  to  set  aside  that  con- 
veyance; which  is  a  distinction  between  actual 
and  presumed  fraud  from  its  being  merely  a 
conveyance."  This  is  still  the  law  in  Eng- 
land. Blenkinsopp  v.  Blenkinsopp,  1  DeG.  M. 
&  Q.  495.  The  leading  case  in  the  Federal 
courts  upon  this  point  is  Bean  v.  Smith,  2 
Mason,  252,  in  which  Mr,  Justice  Story  held 
that,  notwithstanding  the  restrictive  clause  of 
the  Judiciary  Act  (Rev.  Stat.  §  723),  a  judg- 
ment creditor  might  file  a  bill  in  equity  against 
his  debtor  to  set  aside  a  fraudulent  convey- 
ance since  there  is  not,  in  the  proper  sense  of 
the  term,  a  plain,  adequate,  and  complete  rem- 
edy at  law. 

While,  in  view  of  our  decisions  :n  Phanix 
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Mut.  L.  Ins.  Co,  ▼.  BaxUy,  80  XT.  8.  18  WalK 
616  [20:  501],  and  Buzard  v.  HottsUm,  119  U. 
S.  847  [80:  451],  there  may  be  a  doubt  whether 
this  remedy  is  available  in  personal  actions, 
the  law  is  well  settled  that  where  title  to  real 
property  is  concerned,  equity  has  a  concorreot 
jurisdiction  'because  it  may  not  only  en  [320 
join  an  action  at  law,  but  may  order  a  cancella- 
tion of  the  fraudulent  conveyance,  and  pro- 
hibit the  bringing  of  further  suits  at  law  upoo 
the  fraudulent  title,  and  thus  afford  a  more 
complete  relief  than  is  possible  in  a  court  of 
law.  Dodge  v.  Grincold,  8  N.  H.  425;  Tappnn 
V.  Evans,  11  N.  R  311;  Sheafe  v.  Shcaj>,  40 
N.  H.  516;  MiVer  v.  Scammon,  52  N.  H.  t>0:>; 
Traip  v.  Oovld,  15  Me.  82;  Cor  v.  Dunham,  i* 
N.  J.  Eq.  594;  SIteppard  v.  Irerson.  12  Ala. 
97;  Planters  <fc  M.  Bank  v.  Waher,  7  Ala.  li..M>; 
Murphy  v.  Blair,  12  Ind.  184:  Mohawk  B^mkr 
V.  Atwater,  2  Paige,  64;  2  Pom.  Eq.  Jur. 
§  1415. 

When  analyzed,-  the  bill  under  consideratioik 
is  really  in  the  nature  of  a  judgment  credit- 
or's bill  filed  by  the  plaintiffs,  who  claim  that 
they  have  acquired  by  successive  assignments 
from  the  original  creditors  a  lien  upon  certaio 
lands,  which  the  debtor  has  conveyed  in  fraud 
of  the  original  creditors.  There  are  also,  it  is 
true,  the  additional  reasons  that  the  plaintiffs 
have  long  been  in  possession  of  the  land;  that 
the  records  of  the  case,  through  which  the 
original  purchaser  at  the  execution  sale  claimed 
to  have  acquired  the  legal  title  to  the  lands, 
have  been  lost,  and  that  their  title,  thouirb 
perfectly  good  in  equity,  may  be  technically 
msutficient  at  law.  In  such  case  they  have  W 
right  to  call  upon  a  court  of  equity  for  relief 
against  such  defects.  Simmons  Creek  Coat 
Q>.  V.  Doran,  142  U.  8.  417.  449  |85: 106S, 
1075];  Stone  v.  Anderson,  26  N.  H.  506;  Con- 
roy  V.  Woods,  18  Cal.  626,  78  Am,  Dec  605; 
RoheH  V.  Hodges,  16  N.  J.  Eq.  299. 

2.  Upon  the  merits,  the  case  presents  no  dif- 
ficulty whatever.  We  do  not  find  it  necessary^ 
to  examine  in  detail  the  several  defects,  which 
are  claimed  to  invalidate  the  proceedings  under 
which  Greeley  finally  became  the  purchaser  of 
the  land  in  question,  since  we  arc  all  of  the 
opinion  that  the  plaintiffs  are  entitled  to  a  de- 
cree, whether  these  proceedings  vested  a  legal 
title  in  Greeley  or  not.  Greeley,  Gale  A  Co. 
had  a  legal  claim  against  Adolph  Wehrmai» 
upon  a  Judgment  lawfully  obtained  against 
him  in  Wisconsin.  Upon  the  basis  of  this 
judgment  they  brought  suit  against  him  io 
Iowa,  sued  out  a  writ  of  attachment,  and  levied 
it  upon  the  lands  in  question. 

^Admitting  that  the  writ  was  not  im-[330 
pressed  with  such  a  seal  as  the  law  required.  i% 
was  not.underthe  circumstances, void  upon  that 
ground.  O'Brien  county  was  not  organized  as 
an  independent  county  until  Februarj'  6,  li*60. 
The  writ  was  issued  Januarv  14,  1861.  The 
county  ofiQces  being  evidently  not  yet  in  a 
complete  work  in  fir  condition,  the  clerk  afllxed 
an  ordinary  private  seal  or  scroll  to  the  writ, 
with  a  statement  that  no  seal  had  yet  been 
procured.  Granting  that  a  failure  to  use  ao 
engraved  seal  actually  provided  would  avoil 
the  writ,  certainly  the  clerk  was  entitled  to  a 
reasonable  time  to  procure  such  seal.  In  the 
meantime,  however,  the  richts  of  suitors  and 
of  the  public  ought  not  to  be  prejudiced  by  the 
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bd  of  one.  The  whole  civil  and  criminal 
boszoets  of  the  county  ou^ht  not  to  come  to  a 
oop  fimplj  through  the  failure  of  its  officers 
to  provide  it  with  a  seal.  As  was  justly  oh- 
Kfwd  by  the  learned  judge  of  the  circuit 
coert:  '*Tbe  ool  j  purpose  of  the  seal  is  to  au- 
taeoticaie  the  issuance  of  the  vrrit.  May  not 
SQcb  authentication  be  furnished  in  other 
vajs,  if  for  any  reason  the  court  is  wif  bout  an 
eagnvcd  seal  for  a  time?  Suppose  that  to- 
dir  the  engraved  seal  of  O'Brien  county  should 
be' destroyed  or  stolen,  must  all  the  'judicial 
prooKdinsi  therein  be  brought  to  a  standstill, 
awuting  Uie  procurement  of  another  eograved 
eeal?  Would  not  this  be  subverting  substance 
to  mat  form  ?  "Would  it  not  be  permissible 
for  the  court  to  continue  the  issuaoce  of  writs 
of  itticbment  and  execution,  having  attached 
thereto  a  scroll  as  a  seal,  the  writ  on  its  face 
ibowing  the  reason  thereof?" 

While  the  clerk  does  not  seem  to  have  used 
tsj  great  diligence  in  procuring  a  seal,  his 
bchesin  that  particular  cannot  be  made  the 
subject  of  inquiry  here.  The  fact  that  no  en- 
gn?ed  seal  had'  been  procured  is  a  sufficient 
«xcQ9e  for  the  purpose  of  the  case.  The  sher- 
iif,  by  virtue  of  this  writ,  made  a  levy  ui)on 
the  lands  in  question,  endorsed  such  levy  upon 
the  writ,  and  caus^  personal  notice  to  be 
arved  upon  the  defendant  Wehrraan  in  the 
ittte  of  Wisconsin,  January  25,  1861. 

It  is  also  true  that  the  petition  for  the  attach- 
meat  described  the  judgment  sued  upon  as  hav- 
331]iog  been  rendered  on  May  12,*1860,when 
in  faci  it  was  not  rendered  until  September 
12;  that  the  writ  was  made  returnable  upon  a 
diy  which  bad  not  been  fixed  as  the  first  day 
of  the  next  term  of  the  court,  though  it  was 
snbsef^uently  fixed  upon  that  day;  and  that,  in 
cbaoging  the  venue  of  the  action  to  Wood- 
bury county,  the  transcript  of  the  record  was 
Beat  to  such  county  without  being  certified  by 
Uie  seal  of  the  court  in  which  the  suit  was 
broQ^ht  While  these  might  have  been  good 
defenses  to  the  action,  if  seasonably  interposed, 
tbey  do  not  render  the  writ  and  all  the  pro- 
ccedio?  thereunder  void.  Indeed,  it  is  at  least 
doabtfiil  whether,  if  no  notice  at  all  had  been 
verted  upon  Wehrman,  the  lien  of  the^attach- 
oect  would  have  thereby  been  lost.  The  ob- 
ject of  the  notice  is  to  apprise  the  defendant  of 
tbe  commencement  of  the  suit,  and  to  call  him 
ia  to  defend  and  prevent  the  plaintiff  from  ob- 
taioiog  judgment  if  he  can.  The  object  of  the 
vrit.  which  is  issued  ex  parte,  is  to  enable  the 
pUmtiff  to  obtain  a  lien  upon  the  land,  which 
Daj  be  subsequently  enforced  by  a  sale  upon 
oecution,  if  judgment  be  obtained.  If  notice 
vere  actually  served  upon  the  defendant  in 
Wisconsin,  as  claimed,  it  to  difficult  to  see  why 
the  jodgment  subsequently  entered  up  was  not 
valid  as  against  the  land  attached,  though  of 
course  not  against  the  defendant  in  personam. 

Whether  the  subsequent  proceedin^r  by  bill 
to  set  aside  the  deed  from  Adolph  to  Frederick 
Wehrman  was  invalid  or  not,  it  is  unnecessary 
to  inquire.  The  attachment  and  subsequent 
Wig  continued  possession  thereunder  vested  an 
iatmt  in  the  present  plaintiffs  which  was 
imply  sufficient  as  a  basis  for  this  bill.  If,  as 
is  cltimed,  the  decree  in  the  chancery  court 
*M  void  because  no  personal  service  was  ob- 
ttioed  upon  defendant  Wehrman  within  the 
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state  of  Iowa,  there  is  greater  reason  why  ju- 
risdiction of  the  present  bill  should  not  be 
declined,  since  the  object  of  this  bill  is  prao 
ically  the  same  as  the  other,  viz,  to  obtain  the 
benefit  of  the  attachment  proceedings.  If  per- 
sonal service  were  obtained  in  the  state  of  Wis- 
consin, we  see  no  objection  to  the  decree  as^ 
rendered,  since  the  Code  of  Iowa,  sections' 
2831  and  2835,  permit  personal  service  or  serv- 
ice by  publication  upon  defendants  out  of  the 
jurisdiction  "in  an  action  for  the  sale  of  real 
property  under  *a  mortgage  lien  or  other  [83!^ 
incumbrance  or  charge;  and  such  statutes  have- 
been  upheld  by  this  court.  Arndt  v.  Griggs, 
184  U.  8.  816  [83:  918].  If  no  proper  service 
were  obtained,  then  we  are  able  to  do  in  this- 
suit  what  was  ineffectually  attempted  there. 

The  salient  and  decisive  facts  of  this  case  are 
that  Greeley,  Gale  &  Co.  obtained,  or  at  lenst 
attempted  to  obtain,  a  lien  upon  this  land  by 
virtue  of  their  attachment;  that  personal  serv- 
ice of  such  proceeding  was  made  upon  Adolph 
Wehrman  m  the  state  of  Wisconsin,  January 
25,  1861;  that  they  went  through  the  form  of 
obtaining  a  judgment  against  these  lands,  and 
selling  them  upon  execution;  that  Greeley 
purchased  these  lands  upon  such  sale,  paid 
taxes  thereon,  acquired  tax  titles  thereto,  and 
subsequently  sold  the  same,  and  that  plaintiffs- 
in  this  suit  became  the  purchasers;  that  they 
immediately  took  possession  of  the  same;  and 
that  they  and  their  grantors  have  been  in  open, 
notorious,  and  undisturbed  possession  for 
twenty-seven  years;  have  built  a  house  and 
other  buildings,  and  made  other  improvements' 
thereon;  that  Frederick  Wehrraan,  the  defend- 
ant herein,  took  title  to  these  lauds  December 
17,  1859,  the  very  day  that  suit  was  originally 
begun  against  Adolph;  that  the  deed  was  made 
to  him  under  circumstances  tending  strongly 
to  show  that  it  was  intended  as  a  fraud  upon 
the  creditors  of  Adoiph  Wehrman;  that  he 
took  no  steps  to  assert  his  title  or  right  of  pos- 
session to  these  lands,  but  practically  aban-  - 
doned  the  same  until,  by  the  increase  of  popu- 
lation and  the  settlement  of  the  country,  tbey 
had  become  of  material  value.  Whether  ho 
had  actual  notice  of  the  chancery  suit  or  not, 
it  is  highly  improbable  that  if  he  had  been  a. 
bona  fide  purchaser  of  these  laods,  lying  in  an- 
other state,  for  which  be  had  paid,  or  agreed  to^ 
pay,  $8000  (almost  double  their  actual  value> 
he  would  have  taken  no  steps  for  nearly  thirty 
years  to  assert  his  right  thereto.  Particularly 
IS  this  so  in  view  of  the  fact  that  he  was  ouly^ 
an  ordinary  day  laborer  at  the  time  he  took, 
the  deed,  having  only  a  few  farming  imple- 
ments and  a  meagre  supply  of  household  goods, 
and,  as  one  of  the  witnesses  expressed  it,  could 
not  have  borrowed  without  security  one  tenth 
of  the  sum  he  purported  to  have  paid  for  the 
propertv.  *Evidently  he  was  not  a  man  to[333- 
invest  $3000  in  wild  lands  and  turn  ^is  back 
upon  them  for  twenty-seven  years.  As  was 
said  by  this  court  in  Underwood  v.  Dugan,  139^ 
U.  8.  380,  884  [86:  197,  199],  "ownership  of 
property  implies  two  things— first,  attention  ta 
it;  second,  a  discharge  of  all  obligations,  of 
taxation  or  otherwise,  to  the  state  which  pro- 
tects it.  When  it  appears  that  one  who  now 
asserts  a  title  to  property,  arising  more  than, 
the  lifetime  of  a  generation  ago.  has  during  all 
these  years  neglected  the  property,  and  mnc.e 
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no  claim  of  title  thereto,  a  reasoDable  pre- 
flumption  is  that,  whatever  may  be  apparent 
•on  the  face  of  the  iDstniment  supposed  to  cre- 
ate the  title,  were  the  fuU  facts  known,  facta 
which  cannot  now  be  known  by  reason  of  the 
death  of  the  parties  to  the  transaction,  it  would 
be  disclosed  that  no  title  was  in  fact  obtained; 
or.  if  that  be  not  true,  that  he  considered  the 
property  of  sudi  little  value  that  he  abandoned 
It  to  the  state,  which  was  protecting  it."  Con- 
aidering  all  the  facts  of  this  case,  it  is  not  a 
matter  of  surprise  that,  when  charged  in  this 
bill  with  having  received  his  deed  without 
•consideration,  and  with  intent  to  defraud  the 
creditors  of  his  brother  Adolph,  the  defendant 
should  not  have  been  called  to  testify  in  rela- 
tion to  the  transaction.  In  short,  it  would  be 
•difficult  to  conceive  of  a  clearer  case  of  estop- 
pel in  paii. 

The  decree  of  the  court  U  thertfore  affirmed. 


PENNSYLVANIA  RAILROAD  COM- 
PANY ET  AL.,  Plffi,  in  Err., 

V. 

THOMAS  W.  JONES. 


PENNSYLVANIA  RAILROAD  COM- 
PANY  ET  AL.,  Plffs.  in  Err., 

9. 

CHARLES  T.  STEWART. 

(See  8.  C.  Reporter*s  ed.  83J-35i ) 

jDuty  of  carrier — limit  of  same^partnerthip — 
agreement  between  companies  —  receiver  — 
truateea. 

I.  It  is  the  duty  of  the  carrier,  in  the  atMence  of 
any  special  contract,  to  carry  safely  to  the  end 
of  bis  line  and  to  deliver  to  the  next  carrier  in 
the  route  beyond. 

J.   The  carrier^s  liability  as  such,  when  no  special 

'    contract  is  made,  is  limited  to  his  own  line. 

•8.  That  a  railroad  company  owns  stock  and  tionds 
of  other  railroad  companies,  does  not  tend  to 
show  a  partnership  or  agreement  to  run  the 
roads  of  the  latter  on  common  account. 

4.  That  a  railroad  company  ad  vertises  that  it  runs 
trains,  or  connects  with  trains  of  other  compa- 
nies, so  as  to  form  through  lines,  without  break- 

NoTB.— -Aa  to  liability  of  carrier  for  the  baogage  of 
the  patvenger;  nature  and  amount  allowed;  what  is 
mtjficient  delivery  to  the  carrier:  liahUity  for  contents 
o/  passenger^s  trunk  lost;  proof  of  toss,  see  note  to 
Humphreys  v.  Perry,  87: 68T. 

As  to  a  carrier  of  j>ersons^  bound  to  accept  att  pas- 
sengers; exceptions;  when  may  exclude  a  passenger; 
.  must  provide  trains  as  advertiued^  see  note  to  Pear- 
aon  V.  Duane,  18: 417. 

From  what  liability  a  contract  that  a  common  car- 
rier is  not  to  be  responsible  for  loss  or  damage  wiU 
€xonerate^  see  note  to  New  Jersey  Steam  Nav,  Co. 
T.  Merchants  Dank  of  Boston,  12: 463. 

As  ton  hen  railroad  or  other  corporations  are  ItabJe 
for  punitive  or  exemplary  damages,  see  note  to  Lake 
ikore  &  M.  S.  R.  Co.  v.  Prentice,  37: 97. 

As  to  linbUity  of  railroad  companies  to  switchmen 
<tr  brakemen  for  injuries  whiJe  coupling  cars;  viola- 
tion of  rules,  see  note  to  Kohn  v.  McKulta,  87: 150. 

AS  to  masier^s  duty  to  fvmiSh  suitable  and  i*afe 
machintru  and  appliances;  and  liaitilUy  to  servant 
'  for  their  being  insufficient  or  out  of  repair^  see  noce 
to  Richmond  4  D.  B.  Co.  v.  Elliott,  87:  728. 
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inir  balk  or  transferring  pasKnaera,  does  not 
tend  to  show  any  contract  or  airreemeot  between 
the  companies  to  share  profits  and  loanes. 

5.  A  railroad  company  is  not  relieyed  frons  liability 
for  a  collision  by  which  plaintiH  was  injured  tsy 
the  transfer  of  its  road  to  a  receiver,  unieaa  tbe 
possession  of  the  receiver  is  exclusive  and  tb« 
servants  of  the  road  are  wholly  employed  and 
controlled  by  him. 

6.  A  railroad  company  cannot  be  acquitted  from 
responsibility  for  a  collision,  because  Its  rxmxl  la 
in  the  control  of  trustees,  unless  the  busineaa  of 
manairement  and  operation  of  tbe  road  is  ooo> 
ducted  by  the  trustees  to  the  exclusioo  of  tlM 
company,  its  officers  and  board  of  directora. 

[Nos.  40,  41.1 
Submitted  Apnl  9,  I894!    Restored  to  Docket 
Jot  Be  argument,  April  SO,  IS94.    Argued 
Oct.  26, 29, 1894,    Decided  Dec  10,  IS94. 

rj  ERROR  to  tbe  Supreme  Court  of  tbe  Dis- 
trict  of  Columbia,  to  review  a  Judgment  of 
that  court  in  general  term,  affirming?  tbe  Judg- 
ment of  the  special  term  of  that  court,  in  favor 
of  the  plaintiff  in  each  of  tbe  above  named 
cases,  to  wit,  Thomas  W.  Jones  and  Charles 
T.  Stewart,  against  the  Pennsylvania  Railroad 
Company  et  a/.,  defendants,  for  damagea  for 
personal  injuries  received  by  plaintiffs,  while 
in  the  performance  of  their  duties,  aa  railway 
postal  clerks.  Reversed,  and  case  remaoded 
to  that  court  with  directions  to  set  aside  tbe 
judgment  of  tbe  special  term,  and  to  permit 
the  plaintiffs  to  elect  to  become  nonaoii  as 
against  the  Pennsylvania  Railroad  Company, 
and  take  judgment  on  the  verdict  agaioat  tbe 
other  defendants,  and  if  tbey  do  not  so  elect. 
then  to  Mt  aside  the  verdict  and  order  a  new 
trial. 

The  facts  arc  stated  in  tbe  opinion. 

Mr.  Enoch  Totten  for  plaintiffs  io  error. 

Messrs.  W.  A.  Cook  and  W.  L.  Cole  for 
defendants  in  error. 

*Jifr.  Justice  Shiras  delivered  tbe  [335 
opinion  of  the  court: 

These  were  suits  brought  in  tbe  Supreme 
Court  of  the  District  of  Columbia,  and  tn<Nd  at 
special  term,  in  July.  1883,  based  upon  alien- 
tfons  of  personal  injuries  received  bv  the  plain- 
tiffs while  in  the  performsnceof  their  duties  as 
railway  pn<%tal  clerks  on  the  mail  route  which 
extended  from  Charlotte,  N.  C,  to  Washing- 
ton, D.  C. 

The  cases  were  tried  together,  and  each  of 
the  plaintiffs  obtained  a  venlict  and  iadc:ment, 
entered  May  8,  1890,  against  all  of  the  defend 
ants  except  the  Virginia  Midland  Railway 
Company.  The  other  defendants,  namelv,  the 
Pennsylvania  Railroad  Company,  tbe  Baltic 
more  &  Potomac  Rnilroad  Company,  tbe  Alex- 
andria &  Frederick sbure  Railway  Comnanv. 
and  the  Alexandria  &  Washington  RaUroaa 
Company,  appealed  to  said  court  in  general 
term,  where  the  judgment  of  the  special  term 
was  affirmed,  and  afterwards  tbey  caused  the 
cases  to  be  brought  here  on  writs  of  error. 

The  undisputed  facta  in  the  cases  are  aub- 
stantially  as  follows:  About  four  miles  from 
Washington,  at  a  place  known  aa  Four  Mi ie 
Hun,  the  tracks  of  the  Alexandria  &  Washing 
ton  railroad  were  laid  throuirh  a  short  tanoel 
or  culvert  under  a  canal.  This  cilvert  wms 
not  of  sufficient  width  to  permit  trains  to  nasa 
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«dk  otber  therein,  and  the  douhle  tracks, 
mUA  extended  over  the  whole  line,  closely 
iottxlaced  in  the  culvert,  and  for  a  short  dis* 
Uoce  from  each  end  thereof,  hut  each  track 
Rflaained  practically  uobrokeo  and  independ- 
est  io  that  Id  passiDg  this  point  it  was  not 
wuamij  that  a  train  on  either  track  ahoald 
«op,  provided  no  other  train  was  upon  or  about 
u>  be  upon  this  portion  of  the  road  where  the 
Qicks  converged.  In  or  near  this  culvert,  at 
aboQt  10  o'clock  on  the  night  of  the  19th  of 
f«bniary,  1885,  while  the  plaintiffs  were  en- 
pged  in  the  performance  of  their  duties  as 
poFtal  clerks  in  a  car  attached  to  a  north  bound 
pMsenger  train  of  the  Virginia  Midland  Rail- 
vaj  Company,  a  collision  occurred  upon  the 
iotf^riaced  tracks,  between  that  train  and  a  fast 
freight  train  of  the  Alexandria  &  Fredericks- 
borz  Railway  Company,  bound  south,  which 
Rsoited  in  the  death  of  four  persons  and  in 
fcrioas  inipriea  to  each  of  the  plaintiffs. 
336]  *The  essential  allegations  of  both  dec- 
tuitions  filed  by  the  plaintiffs  were  that  all  of 
tk  defendant  companies  were  engatred,  as  com- 
i»D  carriers,  in  the  transportation  of  passen- 
rm.  persons,  and  freight  upon  and  along  the 
tereial  lines  of  the  railroads  belonging  to  them, 
isd  slooff  the  line,  among  of  hers,  of  the  Alexan- 
<ini  &  Washington  Railroad  Company,  under 
io  trrangement  or  contract  for  their  common 
beD^,  by  which  they  were  interested  jointly 
in  the  running  and  management  of  their  roads, 
tsd  that  through  the  negligence  of  thedefend- 
tDt  companies  the  collision  occurred  which 
ctnsed  the  injuries  complained  of. 

The  defendants  all  appeared  to  the  action 
•od  severally  put  in  pleas  of  not  guilty,  and 
tfterwards,  upon  leave  granted  by  the  court. 
«icb  company  filed  an  additional  plea  averring 
tbtt  **it  was  not  at  the  time  of  the  alleged  in- 
jnry  and  never  was  a  common  carrier  of  pns- 
snigers  and  freight  in  manner  and  form  as  in 
«id  declaration  alleged.*' 

A  large  amount  of  evidence  was  put  in  on 
behalf  of  the  plaintiffs  for  the  purpose  of  sus- 
tuoioe  their  allegations  of  negligence  on  the 
pan  of  employes  of  one  or  more  of  defendant 
coDpanies,  and  to  show  that  tlie  roads  owned 
bj  those  companies  were  operated  in  connec- 
ioo  with  each  other  on  joint  account,  or  that 
there  was  such  community  of  interests  among 
tbem  as  would  make  all  of  them  liable  for  the 
sets  of  agents  or  employes  of  one. 

The  Virginia  Midland  Railway  Company 
^trodnced  evidence  which  tended  to  prove 
tbat  its  road  extended  no  farther  north  than 
Alexandria,  and  that  its  trains  were  run  over 
tbe  roads  of  the  other  companies  under  an  ar- 
rufement  by  which  it  oaid  certain  prices  per 
ptaeoger  and  per  ton  of  freight  for  the  run- 
nine  privileges  given  it.  and  by  which  it  was 
Tequired  to  admit  on  board  its  north  bound 
truDt  at  Alexandria  an  agent  of  the  company 
or  companies  which  controlled  the  road  north 
of  that  place,  who  had  therefrom  the  exclusive 
direction  of  the  trains.  It  appeared,  however, 
that  although  such  agent  was  on  the  passenger 
tram  in  Question,  employes  of  the  Virginia 
Midland  Railway  Company  performed  the 
•ctoal  work  of  controlling  the  train. 
337]  "The  evidence  on  the  part  of  the  other 
defendants  was  directed  mainly  to  showing  that 
u  the  time  of  the  collision  the  road  of  the  A1- 
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exandria  &  Washington  Railroad  Company 
and  the  franchises  necessary  for  its  operation 
were  in  the  hands  of  a  receiver,  appointed  by 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia;  that  the  company 
had  no  rolling  stock,  but  that  the  receiver  per- 
mitted other  roads  to  use  its  tracks  under  cer- 
tain agreements  which  had  been  made  between 
that  company  and  other  companies  before  his 
appointment;  and  that  the  business  of  the  Al- 
exandria &  Fredericksburg  Railway  Company 
was  being  carried  on  by  trustees  who  were 
possessed  of  the  property  and  franchises  of  this 
company  by  virtue  of  a  deed  of  trust  executed 
bv  it  on  June  1,  1866,  to  secure  the  payment 
of  the  principal  and  interest  of  certain  of  its 
first  mortgage  bonds. 

Many  exceptions  were  taken  by  the  defend- 
ants during  the  trial  to  the  admission  and  re- 
jection of  evidence,  to  the  refusal  of  the  court 
to  give  the  jury  certain  instructions  proposed 
by  them,  and  to  the  giving  of  other  instruc- 
tions against  their  objections.  These  excep- 
tions constitute  the  grounds  of  the  assignments 
of  error. 

The  suits  were  brought  against  the  Pennsyl- 
vania Railroad  Companv,  a  corporation  or- 
ganized under  the  laws  oi  the  state  of  Pennsyl- 
vania; the  Baltimore  &  Potomac  Railroad 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Maryland  and  acts  of  the 
Congress  of  the  United  States;  the  Alexandria 
&  Washington  Railroad  Company,  the  Virginia 
Midland  Railway  Company,  and  the  Alexan- 
dria &  Fredericksburg  Railway  Company, 
which  three  last  mentioned  companies  were 
corporations  organized  under  the  laws  of  the 
state  of  Virginia. 

The  theory  upon  which  the  plaintiffs  pro- 
ceeded, in  including  these  five  companies  in 
the  actions,  was  thus  expressed  in  the  declara- 
tions: 

"For  that  heretofore,  to  wit,  on  the  19th  day 
of  February,  1885,  and  prior  thereto,  the  said 
defendants  were  engaged  as  common  carriers  in 
the  transportation  of  passengers,  persons,  and 
freight  upon  and  along  the  several  lines  of  rail- 
road belonging  *to  said  companies,  and, [338 
among  others,  along  the  line  of  the  road  of  the 
said  Alexandria  &  Washington  Railroad  Com- 
pany, running  l)etween  the  cities  of  Alexandria 
and  Washington,  under  an  arrangement  or 
contract  for  their  common  benefit,  the  full  and 
exact  terms  of  which  are  unknown  to  this 
plaintiff,  and  by  which  they  were  jointly  in- 
terested in  the  running  and  management  of 
the  said  railroads." 

The  Pennsylvania  Railroad  Company  filed  a 
plea  of  not  guilty,  and  a  special  plea  that  said 
company  "was  not,  at  the  time  of  the  alleged 
injury,  and  never  was,  a  common  carrier  of 
passengers  and  freight  in  manner  and  form  as 
in  said  declaration  alleged." 

After  the  testimony  was  closed  on  both  Mdei 
the  counsel  of  the  Pennsylvania  Railroad  Com- 
pany moved  the  court  to  instruct  the  jury  that, 
upon  the  pleadings  and  evidence,  the  said  com- 
pany was  entitled  to  a  verdict  in  its  favor.  To 
the  refusal  of  the  court  to  grant  such  instruc- 
tion, exception  was  duly  taken,  and  that  ac- 
tion of  the  court  is  here  assigned  for  error. 

As  it  is  not  pretended  that  there  was  not  evi- 
dence sufficient  to  warrant  the  jury  in  finding 
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that  the  plaintiffs'  injuries  were  caused  by 
carelefiSDess  in  the  managcmeot  of  one  or  both 
of  the  trains,  our  inc^uiry  must  be  directed  to 
the  other  issue,  that  is,  whether  it  was  shown, 
by  competent  evidence,  that  the  Pennsylvania 
Kailroad  Company  was  engaged,  at  the  time 
of  the  accident,  as  a  common  carrier  in  the 
transportation  of  freight  and  passengers  along 
the  line  of  the  road  of  the  Alexandria  &  Wash- 
ington Railroad  Company,  running  between 
the  cities  of  Alexandtia  and  Washington,  un- 
der an  arrangement  or  contract  with  the  other 
companies  defendant  for  their  common  bene- 
fit, and  by  which  they  were  jointly  interested 
in  the  running  and  management  of  said  rail- 
road. 

It  is  conceded,  or  sufficiently  appears  in  the 
evidence,  that  the  running  and  management  of 
the  road  of  the  Alexandria  &  Washington  Rail- 
road Company  were  not  within  the  scope  of 
the  ordinary  powers  of  the  Pennsylvania  Rail- 
road Company  as  a  corporation  of  the  state  of 
Pennsylvania.  To  render  the  latter  company 
responsible  for  what  might  take  place  on  a 
339]  ^railroad  in  another  state  some  contract 
or  arrangement  to  that  effect  must  be  made  to 
appear. 

It  is  also  disclosed  by  the  evidenee  that 
neither  of  the  trains,  by  whose  mismanagement 
the  accident  was  caused,  was  a  train  belong- 
ing to  the  Pennsylvania  Railroad  Company, 
and  that  the  men  in  charge  were  not  in  the 
immediate  employ  of  that  company. 

The  general  principles  applicable  to  the 
present  inquiry  are  well  settled,  and  have  fre- 

5uenily  been  declared  by  this  court.  In 
fichiffan  Cent.  R.  Co.  v.  Mineral  Springs  Mfg. 
Co.  83 U.  S.  16  Wall  824  (21:  8011.  it  was  said: 
"It  is  the  duty  of  the  earner,  in  the  absence  of 
any  special  contract,  to  carry  to  the  end  of  his 
line  and  to  dcliyer  to  the  next  carrier  in  the 
route  beyond.  This  rule  of  liability  is  adopted 
generally  by  the  courts  in  this  country,  and  is 
in  itself  so  just  and  reasonable  that  we  do  not 
hesitate  to  give  it  our  sanction."  And  in  C^- 
dentburg  £  L.  C.  R  ▼.  PraU,  89  U.  8.  22 
Wall.  129  [22:  829],  it  was  said:  "The  fair 
result  of  the  American  cases  limits  the  carrier's 
liability  as  such,  when  no  special  contract  is 
made,  to  his  own  line."  The  cases  were  fol- 
lowed in  Michigan  Cent.  R  Co.  v.  Myriek,  107 
U.  S.  102  [27:  825].  and  it  was  there  said:  "In 
the  absenee  of  a  special  agreement  to  extend 
the  carrier's  liability  beyond  his  own  route, 
such  liability  will  not  attach,  and  the  agree- 
ment will  not  be  inferred  from  doubtful  ex- 
pressions or  loose  language,  but  only  from 
clenr  and  satisfactory  evidence. 

Was  there  shown,  then,  in  the  present  case, 
a  special  contract  or  undertaking  by  the  Penn- 
Bvlvania  Railroad  Company  that  the  plaintiffs 
should  be  safely  carried  in  the  train  of  the  Vir 
ginia  Midland  Railway  Company,  while  pro- 
ceeding along  the  road  of  the  Alexandria  & 
Washington  Railroad  Company,  between  the 
cities  of  Alexandria  and  Washington? 

There  was  no  attempt  to  show  any  such  con- 
tract or  agreement  l>etween  these  plaintiffs  and 
the  Pennsylvania  Railroad  Company.  The 
liability  of  the  latter  is  sought  to  be  found  in 
an  alleged  existing  agreement  between  that 
company  and  the  other  companies  defendant, 
whereby  the  said  companies  were  "jointly  in- 
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terested  in  the  running  and  management  of 
said  railroads." 

*  Moreover,  it  was  not  claimed  that  tlil9[340 
alleged  agreement  was  in  writing  or  was  to  be 
found  in  any  resolution  of  the  board  of  Uie 
Pennsylvania  Railroad  Company.  Indeed, 
the  averment  of  the  declaration  was  that  "the 
full  and  exact  terms  of  the  alleged  contract 
were  unknown  to  the  plaintiffs." 

The  right  of  recovery  in  this  case  against  the 
Pennsylvania  Railroad  Company  was  rested 
by  the  plaintiffs  entirely  upon  soppoaed  hwA- 
ness  relations  existing  at  the  time  of  the  acci- 
dent, between  the  railroad  companies  defend- 
ant. It  is  necessary,  therefore,  that  they 
should  point  to  evidence  satisfactorOj  estab- 
lishing the  existence  and  nature  of  those  busi- 
ness relations.  A  careful  consideration  of  the 
evidence  appearing  in  the  record  has  failed  to 
satisfy  us  that  there  existed  a  contract  or  agree- 
mem  between  these  railroad  companies  upon 
which  liability  on  the  part  of  the  Pennsyl- 
vania Railroad  Company  can  be  based.  Let 
us  briefly  consider  the  particulars  of  the  evi- 
derce  relied  on  by  the  plaintiffs. 

The  annual  reports  to  the  stockholders  of 
the  Pennsylvania  Railroad  Company  were  put 
in  evidence.  That  of  March  2,  1885,  con- 
tained the  following  statement: 

"The  board  herewith  submit  their  report  for 
1884.  with  such  data  relating  to  the  lines  con 
trolled  by  your  company  as  will  give  you  a 
clear  understanding  of  their  physical  and  fi- 
nancial condition." 

Also  the  following: 

"The  Baltimore  &  Potomac  Railroad  con- 
nects your  line  with  Washington  and  the 
south.* 

And  from  the  report  of  March,  1888,  the 
followine  quotation  was  cited: 

**The  boird  herewith  submits  its  report  for 
the  year  1885,  with  such  data  as  relate  to  the 
lines  embraced  in  your  system  as  will  give  yoo 
a  clear  understanding  of  tiieir  pbysocal  and 
financial  condition." 

It  was  also  shown  by  said  report  that  the 
Pennsylvania  Railroad  Company  owned,  oo 
December  81.  1885.  $1,000,000  of  the  bonds  of 
the  Alexandria  &  Fredericksburg  R^lwiiy 
Company,  and  $2,000,000  of  the  bonds  of  the 
Baltimore  &  Potomac  Railroad  Company,  and 
60,852  shares  of  the  *Baltimore  &  Poto  [34 1 
mac  Railroad  Company's  sto^k,  and  217.819* 
shares  of  the  stock  of  the  Philadelphia,  WU- 
mington  &  Baltimore  Railroad  Company. 

A  railroad  map  showing  a  continuous  tine 
of  railroad  between  Philadelphia  and  Quantico. 
with  letters  signifying  that  the  roads  embracei) 
therein  were  the  Philadelphia,  Wil minion  «fc 
Baltimore,  the  Baltimore  &  Potomac,  the  Al 
exandria  &  Washington,  and  the  Washin^oo 
&  Alexandria  Railroad  Companies,  was  put  in 
evidence. 

It  was  also  proved  that  a  ticket  issued  by  the 
Pennsylvania  Railroad  Company  was  sold  in 
Baltimore,  at  the  office  of  the  I^ortbem  Cen- 
tral Railroad  Company,  on  acconnt  of  the 
Alexandria  &  Fredericksburg  Raflwajr  Com- 

?any,  and  it  was  likewise  proved   that    the 
'ennsylvania  Railroad  Company  owned  stock 
in  the  Alexandria  &  Washington  and  the  Alex 
nndria  &  Fredericksburg  Railway  Com;mnie!A. 
and  that  some  persons  who  were  uffirers  of  xh^ 
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ppmylTania  Railroad  Company  were  likewise 
officfTS  oC  these  companies.  It  was  also  shown 
Uial  the  employes  of  the  Baltimore  &  Potomac, 
tbe  Alexandria  &  Washington,  and  the  Alex- 
tadriaAFrederickshiirg  roads  were  paid  from 
a  pty-car,  whose  hraieman,  and  conductor 
wore  a  blue  uniform  with  silver  buttons,  which 
was  said  to  be  the  uniform  of  the  Pennsyl- 
TBnia  Railroad  Company. 

Newspaper  advertisements  were  put  in  evi- 
dence,  calliog  the  attention  of  the  traveling 
public  to  the  Great  Pennsylvania  Route  to  tbe 
Northwest  and  the  Southwest,  and  it  was 
ibown  that  James  R  Wood  was  general  pas- 
MDger  agent  and  Charles  E.  Pugh,  general 
Btnager  of  the  Pennsvlvania  Railroad;  Com- 
paoy,  stationed  at  Wa^ingtoo;  audit  likewise 
ai^Kared  that  they  occupied  similar  positions 
fai  tbe  PbOadelphia,  Wilmington  &  Baltimore, 
tbe  Baltimore  &  Potomac.  Alexandria  &  Wash- 
ington, and  tbe  Alexandria  &  Fredericksburg 
companies. 

John  S.  Barbour  testified  that  he  had  acted 
for  some  years  as  president  and  receiver  of  the 
YirjnoA  Midland  Railway  Company,  his  official 
rriations  with  that  company  ceasing  in  the 
litter  part  of  1884.  His  testimony  was  to  the 
effect  that  he  had  made  arrangements  for  the 
342]  'running  of  the  trains  of  the  Midland 
Bail  way  Company  over  tbe  road  between  Alex- 
aodriai  and  Washington.  He  says  that  there  was 
BO  contract  ever  siened,  but  that  his  conversa- 
tions were  with  officers  of  the  Pennsylvania 
Riilroad  Company,  particularly  naming  Mr. 
Scott  and  Mr.  Roberts, tbe  latter  beinir  president 
of  both  the  Pennsylvania  Railroad  Company 
aod  the  Alexandria  &  Fredericksburg  Railway 
Company;  that  the  Pennsylvania  authorities 
were  rtmning  the  Baltimore  &  Potomac,  and  a 
through  line  from  New  York  to  Quantico; 
that  tbe  Midland  Railway  Company  was  to 
pay  85  cents  for  each  passenger  and  so  much 
ODfreitfht  for  each  carload  or  by  the  ton;  that 
tbe  Midland  Railroad  Company  used  their 
own  rolling  stock  and  crews.  He  further 
stated  that  he  would  not  say  to  whom  or  to 
what  companies  bis  company  paid  compensa- 
tion for  the  use  of  the  road,  and  that  his  recol- 
lection of  tbe  details  of  the  agreement  was  in* 
distinct,  aa  it  was  made  in  1876.  On  cross- 
examination  he  stated  that  his  company 
Kttled  accounts  with  the  officers  of  the  Balti- 
more  &  Potomac  Bailroad  Company  or  those 
of  the  Alexandria  &  Fredericksburg  Railway 
CompaDv. 

Tbe  plaintiffs  further  gave  evidence  to  show 
that  on  tbe  arrivals  of  the  trains  of  the  Vir- 
lEinia  Midland  Railway  Company  at  Alexandria 
they  were  turned  over  to  the  authorities  oper- 
iting  said  roads  between  that  place  and  Wash- 
ington, and  run  between  those  two  points  both 
ways  under  the  absolute  control  of  the  last 
Moied  parties,  who  had  the  right  to  and  did 
a  pilot  in  charge  of  said  trains  to  run  the 
between  those  points;  that  said  pilots 
sometimes  employes  of  the  Baltimore  & 
Potomac  Railroad  Company,  and  sometimes 
of  the  Alexandria  &  Fredericksburg  Railway 
Company;  that  all  other  persons  engaged  in 
nmniog  said  Virginia  Midland  trains  were  em- 
ployes of  tbe  last  named  company;  that  the 
pOot  who  took  charge  of  the  Virginia  Midland 
train  on  which  plaintiffs  were,  on  the  19th  day 


of  February,  1885,  when  it  arrived  at  Alexan- 
dria, and  under  whose  direction  and  control  it 
was  at  the  time  and  place  of  the  accident,  was 
Charles  F.  Bennett,  whose  uniform  was  such  as 
is  worn  by  the  employes  of  the  Pennsylvania 
Railroad  Company,  except  that  on  tbe  buttons 
were  the  letters  **B  «&  P,"  and  whose  name 
*was  on  the  payrolls  of,  and  he  was  [343 
paid  by,  the  Alexandria  &  Fredericksburg 
Kail  way  Company. 

In  connection  with  the  foregoing  there  waa 
evidence,  proceeding  partly  from  both  parties, 
tending  to  show  that  the  mails  jover  said  route 
between  Alexandria  and  Washington  were  car- 
ried, not  under  any  express  contract,  but  under 
the  general  statutes,  and  the  arrangement  of 
the  government  for  carryingall  mail,  either 
through  or  local,  between  Washington  and 
Alexandria,  was  with  the  Alexandria  &  Wash- 
ington Railroad  Company,  and  that  road  waa 
paid  for  transporting  for  the  quarter  beginning 
January  1  and  ending  March  81,  1885,  by 
drafts  or  checks,  and  that  no  other  railroad 
was  paid  by  the  United  States  for  conveying 
mails  between  said  points;  that  said  sum  so  paid 
was  divided  among  the  Alexandria  &  Wash- 
ington, Alexandria  &  Fredericksburg,  and  the- 
Baltimore  &  Potomac  Railroad  Company; 
that  about  the  time  of  said  collision,  and  for 
some  time  prior  thereto,  both  freight  and  pas- 
senger trains  passed  over  the  road  between 
Alexandria  and  Washington,  some  of  them 
hauled  by  engines  marked  B.  &  P..  some  of 
them  marked  A.  &  F.,  and  some  passenger 
trains  marked  B.  &  P.;  that  tbe  compensation 
paid  by  the  Virginia  Midland  Railway  Com- 
pany for  the  privilege  of  running  its  trains  he- 
tween  Washington  and  Alexandria  was  85 
cents  per  paf^senger  and  $4  per  carload  of 
freight,  which  was  paid  by  it  periodically  to- 
J.  S.  Lieb,  the  treasurer  of  the  Alexandria  & 
Washington,  Alexandria  &  Fredericksburg^ 
and  Baltimore  &  Potomac  Railroad  Compa- 
nies. 

The  plaintiffs  further  showed  that  the  Penn> 
sylvania  Railroad  Company  paid  consigneea 
for  goods  destroyed  in  the  collision,  and  theu 
made  demand  upon  Wilkins,  the  receiver  of 
the  Alexandria  &  Washington  Railroad  Com- 
pany, for  reimbursement,  and  claimed  this 
fact  as  admission  that  the  Pennsylvania  Rail- 
road Company  was  a  common  carrier  of  these 
goods  at  tbe  time  and  place  of  destruction. 

The  foregoing  is  a  condensed  statement  of 
the  evidence  relied  on  as  establishing  such  a 
relation  between  the  railroad  companies,  own- 
inj^  tbe  roads  and  managing  tbe  trains  at  tbe 
*time  and  place  of  collision,  and  the  [344 
Pennsylvania  Railroad  Company,  as  to  make 
tbe  latter  responsible  to  the  plaintiffs  for  their 
injuries. 

Some  of  this  evidence  was  objected  to  by 
tbe  counsel  of  the  Pennsylvania  Railroad  Com- 
pany as  incompetent  for  the  purpose  for  which 
it  was  offered.  But  we  do  not  deem  it  neces- 
sary to  critically  examine  these  objections. 
Taking  the  plaintiffs'  evidence  as  a  whole,  and 
supplementing  it  with  such  facts,  favorable 
to  them,  as  appear  in  tbe  defendants'  evidence, 
we  are  unable  to  see  that  a  case  was  made  out 
as  against  the  Pennsvlvania  Railroad  Company. 

l^at  the  Pennsylvania  Railroad  Company 
owned  stock  and  bonds  of  aome  of  the  other 
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companies  defcndoDt  did  Dot  teod  to  show  a 
paitnetsbip  or  agreement  to  run  the  roads  of 
the  latter  on  common  account.  Such  owner- 
sliip  ratbcr  went  to  explain  why  some  of  the 
officers  of  the  Pennsylvania  Railroad  Company 
held  official  pof^itions  in  the  other  companies, 
and  to  show  why  their  officers  were  consulted 
about  the  arrangement  made  between  the 
Alexandria  &  Washin^on,  the  Alexandria  & 
Fredericksburg,  the  Baltimore  &  Potomac 
Railroad  Company,  and  the  Virginia  Midland 
Railway  Company,  for  the  use  by  the  latter  of 
the  roads  of  the  former  between  the  cities  of 
Alexandria  and  Washington,  as  testitied  to  by 
J.  S.  Barbour,  and  also  explains  the  references 
made  in  the  reports  of  the  Pennsylvania  Rail- 
road Company  to  these  roads  as  connecting 
"With  their  system. 

That  the  Pennsylvania  Railroad  Company 

T>aid  consignees  for  goods  destroyed  in  the  col- 
ision,  may  justify  an  inference  that  there  was 
some  agreement  between  the  owners  of  the 
goods  and  the  Pennsylvania  Railroad  Com- 
pany that  the  latter  should  be  responsible  for 
the  goods  beyond  their  own  line,  but,  in  that 
event,  the  responsibility  arose  oat  of  such  con- 
tract, and  not  oat  of  a  contract  between  the 
railroad  companies.  It  was,  indeed,  con- 
tended that  the  act  of  the  Pennsylvania  Rail- 
road Company  in  demanding  reiffibursement 
from  the  Alexandria  &  Washington  Railroad 
Company  for  a  proportion  of  such  payment  is 
Indicative  of  an  existing  arrangement  between 
345]  the  companies  for  dividing  such  'losses. 
But  an  examination  of  the  evidence,  in  this  par- 
ticular, plainly  shows  that,  though  the  words 
^*  proportion  due"  appear  at  the  head  of  the 
column  stating  the  amount  demanded,  yet  that 
the  actual  demand  was  for  the  entire  loss,  and 
not  for  a  part  or  a  portion  thereof.  Such  a 
demand,  therefore,  is  evidence  that  no  agree- 
ment existed  for  a  participation  in  losses. 

That  the  Pennsylvania  Railroad  Company 
advertised  that  it  ran  trains,  or  connected  with 
trains  of  other  companies,  so  as  to  form 
through  lines,  without  breaking  balk  or  trans- 
ferring passengers,  did  not  tend  to  show  any 
contract  or  agreement  between  the  companies 
to  share  profits  and  losses.  Nor  was  there  evi- 
dence, in  the  present  case,  that  there  was  any 
actual  participation  by  the  Pennsylvania  Rail- 
road Company  in  the  earnings  of  the  other 
companies  which  used  the  road  between  the 
cities  of  Alexandria  and  Washineton.  On  the 
contrary,  the  evidence  affirmatively  showed 
that  such  earnings,  including  what  was  paid 
t)y  the  United  States  for  the  transportation  of 
mails,  were  divided  between  the  other  com- 
Imnies.  and  went,  none  of  them,  to  the  Penn- 
«ylvania  Railroad  Company. 

Without  dwelling  longer  on  this  feature  of 
the  case,  our  conclusion  is,  that  the  Pennsyl- 
vania Ttailroad  Company  was  entitled  to  the 
peremptory  instruction  asked  for  in  its  favor. 

Our  views  respecting  the  exceptions  urged 
on  behalf  of  the  other  plaintiffs  in  error  are 
briefly  expressed  as  follows:  There  was  evi- 
-dence  from  which  the  jury  might  properly  in- 
fer that  the  railroad  between  the  cities  of  Alex- 
andria and  Washington  was  managed  and 
controlled  for  the  common  use  of  the  Balti- 
more &  Potomac  Railroad  Company  (owning 
Ihat  poition  of  the  route  that  lies  between 
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Washington  and  the  south  end  of  the  Jjong 
Bridge)  the  Alexandria  <&  Washington  RailroAa 
Company  (owning  that  portion  betweea  tbe 
south  end  of  the  L^n^  Bridge  and  St.  Asaph's 
Junction)  and  the  Alexandria  &  Fredericks- 
burg Railway  Company  (owning  the  line  be- 
tween St.  Asaph's  .FuDCtion  and  Alexandria); 
that  the  gross  earnings  of  these  companies,  de- 
rived from  this  line  between  Alexandria  and 
Washington,  including  what  the  Virginia  Mid- 
land Railway  Company  paid  for  the  privfl^^e 
of  running  its  trains  over  these  tracks  and  what 
was  received  for  transportation  of  *mails.  [34^ 
went  into  the  hands  of  a  common  treasurer.aod 
were  bv  him  after  paying  operating  expeoses, 
divided  among  the  three  companies.  accordiD^ 
to  some  rule,  not  very  definitely  shown,  bat 
apparently  in  proportion  to  the  miles  of  track 
of  each  road;  that  the  operating  and  account- 
ing officers  of  the  three  companies  were  tbe 
same;  that  the  freight  train  in  question,  was, 
at  the  time  of  the  collision,  on  that  portion  of 
the  road  which  belonged  to  the  Alexandria  & 
Washington  Railroad  Company;  that  tbe  en^ 
Deer  and  fireman  were  employes  of  tbo  Balti- 
more &  Potomac  Railroad  Company;  that  tbe 
engine  was  that  of  the  Alexandria  A  Fred* 
ericksburg  Railway  Company;  that  tbe  coo« 
ductor  and  brakemen  were  employes  of  that 
company;  and  that  the  passenger  train  was  in 
chargeof  a  pilot  employed  and  paid  by  tbe  tbiee 
companies,  in  pursuance  of  an  arrangement  to 
that  effect. 

Such  a  state  of  facts  would,  we  think,  war- 
rant a  finding  of  Joint  liability  of  these  tbrea 
companies  to  the  plaintiffs,  unless  certain  facta 
put  in  evidence  by  the  Alexandria  &  Wash- 
in^on  Railroad  Company  and  by  tbe  Alexan- 
dria &  Fredericksburg  Ffailway  Company  ex- 
onerate them  respectively  from  such  lialnlity. 

The  Alexandria  &  Washington  RaOwaj 
Companv  filed  a  plea  of  not  guilty,  and  like- 
wise a  plea  denying  that  said  company  was.  at 
the  time  of  the  alleged  injury,  a  common  car- 
rier of  passengers  and  freight  in  manner  and 
form  as  in  the  declaration  alleged. 

In  support  of  the  issues  thus  fonned,  tbe 
Alexandria  &  Washington  Railrotd  Company 
put  in  evidence  a  reccmi  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Virginia,  showing  that  in  a  suit  of  Alexan- 
der Hay  against  said  company,  on  Januair  19, 
1882,  George  C.  Wilkins  was  appointed  re- 
ceiver of  said  company,  and  wa<i  directed, 
after  giving  bond,  to  take  possession  of  tbe 
railroad,  tracks,  engines,  and  property,  r^  and 
personal,  to  the  company  belonging,  and  to 
run  and  operate  said  railroad  for  tbe  carriage 
of  freight  and  passengers,  and  to  make  from 
time  to  time  all  needful  and  proper  traffic  ar> 
rangements  with  other  roads  for  the  exchange 
of  business;  and  it  was  further  thereby  ordered 
that  *said  receiver  should,  as  soon  as  may [341 7 
be,  make  and  file  with  the  clerk  of  the  court  an 
inventory  of  all  the  real  and  personal  property 
that  came  into  his  possession  as  receiver.  Tbe 
said  defendant  further  gave  evidence  teodinr 
to  show  that  said  receiver,  on  the  19tb  day  <n 
June,  1882,  took  possession  of  said  railroad  in 
pursuance  of  said  decree,  and  has  exclusivelT 
held  possession  and  operated  and  maintainca 
said  railroad  until  after  the  19tb  day  of  Febra- 
try,  1885;  that  the  inventory  of  property  re- 
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ecHcd  hj  bim,  which  was  put  in  evidence,  dis- 
dotcd,  among  other  things,  a  single  track 
from  Dake  street  in  Alexandria  to  St.  Asaph's 
Jmctioo,  and  a  doable  track  from  the  said 
jQfiOtk>n  to  the  sooth  end  of  the  Long  Bridge, 
with  sidings,  bridges,  etc.  The  evidence 
farther  tended  to  show  that  said  company  had 
so  cazB,  engines,  or  rolling  stock  when  the  re- 
cciTer  took  possession,  and  that  none  was  ac- 
quired afterwards;  that  the  receiver  made  all 
his  returns  of  money  received  to  the  said  cir- 
cuit court,  and  that  such  moneys  were  carried 
tiiroagh  certain  arrangements  existing  with  the 
Baltimore  &  Potomac  Railroad  Company,  the 
Timnia  Midland  Railway  Company,  and  with 
DoBarry  and  Green,  trustees  of  tbeAiexandria 
&  Fredericksburg  Railway  Company;  that  un- 
der this  arrangement  the  gross  receipts  of  the 
operation  of  the  route  between  Alexandria  and 
Washington  went  into  the  hands  of  J.  S.  Lieb, 
treasurer,  and  through  a  common  auditor  the 
oet  proceeds  were  distributed  pro  rata,  and  to 
the  receiver  was  paid  the  pro  rata  share  of  the 
Alexandria  A  Washington  road. 

Thereupon  the  Alexandria  &  Washington 
Railroad  Company  moved  the  court  to  instruct 
the  lory  that  said  company  was,  upon  the 
pleadings  and  evidence,  entitled  to  a  verdict  in 
Its  favor,  and  also  moved  the  court  to  instruct 
the  iury  that  if  they  were  satisfied  from  the 
evidence  that  all  the  property  of  the  Alexan- 
dria &  Washington  Railroad  Company  was,  at 
the  time  of  the  accident,  in  the  exclusive  con- 
trol of  George  C.  Wilkins.  the  receiver  there- 
of, appointed  by  the  circuit  court  of  the  United 
States,  the  veraict  must  be  in  favor  of  the 
Alexandria  &  Washington  Railroad  Company. 

Both  these  prayers  for  instructions  were  re- 
348]f used  by  the  court,  *and  the  case  was  sub- 
mitted to  the  jury  under  instructions,  whose 
validity  is  brought  before  us  by  the  bills  of  ex- 
ception. The  plaintifTs,  to  overcome  this  evi- 
doice  on  behalf  of  the  Alexandria  &  Washing- 
ton Railroad  Compaxry,  put  in  evidence  a  report 
made  to  the  board  of  public  works  of  the  state 
of  Virginia,  signed  and  sworn  to  by  John  8. 
Ueb,  treasurer,  and  H.  H.  Carter,  superin- 
tesdent  of  the  Alexandria  &  Washington  Rail- 
road Company,  for  the  year  1886.  In  this 
r^rt  nothing  is  said  aliout  an  existing  re- 
ceivership, and  there  are  statements  of  ex- 
penses in  repairing  engines  and  tenders,  and 
m  paying  conductors,  engineers,  and  firemen. 
It  was  flJao  shown  that  at  a  meeting  of  the 
board  of  directors  of  the  Alexandria  &  Wash- 
iei^n  Railroad  Company,  held  in  Philadel- 
plua  on  November  27. 1876,  John  8.  Lieb  was 
appointed  agent  to  receive  and  receipt  for 
moneys  dne  or  to  become  due  the  company 
for  transportation  of  mail  between  Washing- 
ton and  Alexandria:  and  that  the  warrants  on 
the  United  States  Treasury,  in  payment  for 
canying  the  mail  between  Alexandria  and 
Washington  for  the  quarter  ending  lilarch  31, 
1866,  were  made  payable  to  the  order  of  John 
8.  lieb,  agent  of  the  Alexandria  &  Washing- 
ton Railroad  Company.  It  also  was  made  to 
4»pear,  by  the  testimony  of  Wilkins,  the  re- 
ceiver, tbat  he  did  not  make  the  arrangement 
I7  which  the  trains  of  the  Virginia  Midland 
Railway  Company,  of  the  Alexandria  &  Fred 


the  road  of  the  Alexandria  &  W^hingtor 
Railroad  Company,  but  that  he  found  an  ar- 
rangement under  which  this  was  done  wher 
he  was  appointed,  and  he  permitted  it  to  con* 
tinue;  that  he  sold  no  tickets  over  the  Alexan 
dria  &  Washington  railroad;  that  the  Alex 
andria  <&  Washington  railroad  had  no  roUini^ 
stock  or  employes  in  his  employment  or  con 
trol  as  receiver;  that  he  did  not  know  whici 
of  the  said  companies,  the  Alexandria  &  Fred 
ericksburg,  furnished  the  rolling  stock  awr 
employes  to  run  the  local  trains  over  Xht 
Alexandria  <&  Washington  railroad  while  he 
was  receiver. 

Upon  the  issue  thus  formed  by  the  pleadings 
and  evidence,  the  court  below  instructed  the 
jury  as  follows: 

**  'The  Alexandria  &  Washington  Rail-[349 
road  Company  makes  the  plea  that  it  was  not  a 
common  carrier  on  the  road  at  the  time  and 
place  of  the  accident  in  question,  because, 
they  say,  the  road  between  Alexandria  and 
Washington  was  at  the  time  under  the  control 
of  a  receiver  theretofore  duly  appointed.  It 
is  not  disputed  that  Mr.  Wilkins  had  been  ap- 
pointed receiver,  and  held  his  office  at  the  time 
of  the  accident.  The  question  now  is  whether 
he  alone  is  liable  for  injuries  received  on  the 
road  by  reason  of  negligence,  or  whether  the 
Alexandria  &  Washington  Railroad  Company 
is  not  liable,  notwithstanding  the  receivership. 

"If  you  find  from  the  evidence  that  the 
Alexandria  &  Washington  Railroad  Company 
was  carrying  the  United  States  mail  between 
Alexandria  and  Washington,  and  the  plain- 
tiffs were  in  charge  thereof  as  postal  clerks, 
dul^  commission^  and  designnted  by  the 
United  States  for  that  duty,  and  the  Alexan- 
dria &  Washington  Railroad  Company  wat 
paid  by  the  United  States  by  drafts  payable 
to  the  order  of  the  agent  of  that  company  ap- 
pointed by  its  board  of  directors  to  receive  the 
same,  and  that  the  freight  and  passenger 
trains,  which  collided  and  caused  the  injury 
to  the  plaintiffs,  were  running  over  said  road 
under  an  arrangement  made  by  the  parties  in 
control  of  said  road  prior  to  the  appointment 
of  the  receiver  of  said  road,  and  if  when  the 
receiver  was  appointed  he  continued  in  office 
as  superintendent,  general  manager,  and  treas- 
urer, the  same  persons  as  had  heretofore  dis- 
charged the  duties  of  these  positions,  and  if 
the  business  of  this  railroad,  s6  far  as  was 
known  to  the  public,  was  continued  in  the 
same  way,  so  far  as  the  general  public  could 
know  as  before,  and  was  so  conducted  at  the 
time  of  the  accident,  and  the  only  substantial 
duty  that  the  receiver  discharged  was  to  re- 
ceive the  net  earnings  of  the  road  from  the 
treasurer  and  to  account  therefor  to  the  court 
by  which  he  was  appointed,  then  if  you  shall 
find  that  the  Alexandria  &  Washington  Rail- 
road Company  was  guilty  of  negligence,  from 
the  evidence  and  under  the  instructions  of  the 
court,  your  verdict  will  be  against  it,  and  for 
the  plaintiffs. 

*'But  if  you  are  satisfied  that  the  business  on 
the*Alexandria  &  Washington  Railroad.r350 
so  far  as  the  interests  of  the  Alexandria  &  Wash- 
ington Railroad  Company  were  concerned, 
was  conducted  by  the  receiver  after  his  ap- 


ridnbarg  Railway  Company,  and  of  the  Bal-   pointment,  and  to  the  time  of  the  collision,  in 
timoreA  Potomac  Railroad  Comfanv  ran  over  I  his  own  name  and  in  such  manner  tlm^  it 
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eould  be  generally  knowD  by  tbe  public  tbat 
be  and  not  the  compaDy  coDdueted  tbe  busi- 
ness and  controlled  tbe  road  and  its  manage- 
ment, and  tbat  be  did  so  to  tbe  entire  exclu- 
sion of  any  control  or  participation  by  tbe 
Alexandria  &  Washington  Railroad  Company, 
its  ofiBcers  and  boaid  of  directors,  tben  your 
yerdict  should  be  for  the  Washington  & 
Alexandria  Railroad  Company." 

We  do  not  thick  that  the  court  erred  in  ad- 
mitting evidence  tending  to  show  that,  prac- 
tically, the  road  was  managed  and  controlled 
by  the  agents  and  employes  of  the  company, 
and  that  the  receiver's  functions  were  restricted 
to  the  receipt  of  its  share  of  the  net  earnings, 
and,  with  such  evidence  before  tbe  Jury,  we 
do  not  perceive  any  substantial  error  in  the 
instructions  given  to  tbe  jury.  It  could  not 
be  safely  said  tbat,  in  no  case,  evidence  should 
be  received  to  show  tbat  a  receiver  contented 
himself  with  receiving  a  share  of  tbe  net  earn- 
ings of  a  railroad  which  he  permitted  to  be 
managed  by  the  officers  and  employes  of  tbe 
company  owning  tbe  road,  in  connection  with 
those  of  other  companies  having  a  common 
interest. 

A  similar  question  was  decided  by  this  court 
in  the  case  of  Washington,  A,  d  O.  R.  Co,  v. 
Brown,  84  U.  8. 17  Wall.  448  [31: 675].  There 
a  railroad  was  run  on  the  joint  account  of 
lessees  on  the  Virginia  end  of  the  road,  and  of 
the  receiver  on  tbe  end  in  tbe  District  A  suit 
was  brought  against  tbe  railroad  company  by 
a  passenger,  who  recovered  a  verdict  and 
Judgment.  It  was  urged  in  this  court,  in  pur- 
suance of  exceptions  duly  taken,  that  the  rail- 
road company  was  not  liable  for  anything  done 
while  tbe  road  was  operated  by  tbe  lessees  and 
the  receiver,  and  it  was  said  through  Mr.  Jus- 
tice Davis: 

"It  is  tbe  accepted  doctrine  in  this  country 
that  a  railroad  corporation  cannot  escape  the 
performance  of  any  duty  or  obligation  im- 
posed by  its  charter  or  the  general  laws  of  the 
state  by  a  voluntary  surrender  of  its  road  into 
351  ]ibe  bands  of  ^lessees.  Tbe  operation  of 
the  road  by  the  lessees  does  not  change  the  rela- 
tions of  the  original  company  to  the  public. 
It  is  argued,  however,  that  this  rule  is  not  ap- 
plicable where  tbe  proceeding,  instead  of  being 
voluntary,  is  compulsory,  as  in  the  case  of  the 
transfer  of  possession  to  a  receiver  by  a  decree 
of  a  court  of  competent  jurisdiction.  Whether 
this  be  so  or  not,  we  are  not  called  upon  to  de- 
cide, because  it  has  never  been  held  tbat  tbe 
company  is  relieved  from  liability  unless  the 
possession  of  the  receiver  is  exclusive,  and 
tbe  servants  of  tbe  road  wholly  employed  and 
controlled  by  him.  In  this  case  the  possession 
was  not  exclusive,  nor  were  the  servants  sub- 
ject to  the  receiver's  order  alone.  On  the  con- 
trary, the  road  was  run  on  the  joint  account 
of  the  lessees  and  the  receiver,  and  tbe  servants 
employed  and  controlled  by  them  jointly. 
Both  were,  therefore,  alike  responsible  for  the 
act  complained  of,  and  if  so,  tbe  original  com- 
pany is  also  responsible,  for  the  servants  un- 
der such  an  employment,  in  U'^al  contempla- 
tion, are  as  much  the  servants  oi  the  company 
as  of  the  lessees  and  receiver." 

Nor  is  it  apparent  that,  in  the  present  case, 
it  is  at  all  important  to  the  receiver  or  to  the 
company  whether  tbe  one  or  the  other  was 
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made  nominal  defendant.  Upon  tbe  theory 
of  the  plaintiffs'  case  tbat  there  was  a  joint 
lidbility*  on  the  part  of  tbe  companies  de- 
fendant for  losses  incurred  in  tbe  maoagemeot 
of  the  road,  it  would  seem  to  make  do  differ- 
ence whether  the  share  or  proportion  of  the 
loss  chargeable  to  the  Alexandria  and  Wash- 
ington railroad  is  deducted  by  the  com  moo 
treasurer  from  tbe  share  of  the  net  earnings 
coming  to  the  receiver,  as  is  now  the  case,  or 
should  be  deducted  by  the  latter  as  part  of  bia 
expenses,  as  would  have  been  tbe  case  if  be, 
bad  been  sued,  instead  of  the  company. 

A  special  plea  was  likewise  filed  by  the 
Alexandria  &  Frcdricksburg  Railway  Com- 
pany, claiming  immunity,  b^use  their  rail- 
road  was.  at  tbe  time  of  the  colUsion,  io  tbe 
possession  and  control  of  trustees. 

Under  this  plea  it  was  shown  that  the 
pany,  on  June  1. 1886.  executed  a  deed  of 
to  secure  payment  of  tbe  principal  and  interest 
of  bonds  to  tbe  amount  of  one  million  *of[:<S3 
dollars,  and  thatDuBarry  and  Gieeu  were  trus- 
tees, under  tbe  provisions  of  said  deed  and  of 
certain  orders  oi  tbe  county  court  of  Alexan- 
dria county,  in  the  state  of  Virginia.  There 
was  also  evidence  given  tending  to  ahow  tbmt 
the  said  trustees  took  possession  of  said  road 
on  December  6,  1872,  and  all  of  its  property, 
and  held,  used,  and  operated  the  same  up  to 
and  beyond  the  time  of  the  said  colliaioo,  and 
that  at  the  time  of  said  collision,  tbe  said  tbe 
Alexandria  &  Fredericksburg  Railway  Com- 
pany bad  in  its  possession  no  cars,  engines,  or 
rolhng  stock,  and  tbat  the  trustees  in  posses- 
sion under  said  deed  of  trust,  as  aforesaid,  did 
in  January,  1875,  appoint  George  C.  Wilkioa 
superintendent  of  said  Alexandria  A  Fred 
ericksburt;  railway  and  property,  and  that  sakl 
Wilkins  bad  exclusive  possession  and  manage- 
ment  of  tbe  road. 

On  the  part  of  the  plaintiffs  it  was  shown 
tbat  the  Alexandria  &FretIerick8burg  Railway 
Company  made  a  report  to  tbe  board  of  pablie 
works  of  tbe  state  of  Virginia  for  tbe  year  of 
1885,  sworn  to  by  the  president  and  general 
superintendent  of  the  company,  in  which 
there  is  no  reference  to  the  alleged  possession 
by  trustees,  but  it  does  contain  detailed  atate- 
ments  of  the  property  of  the  company,  in- 
cluding cars  and  engines,  and  of  tbe  number 
of  passengers  and  tons  of  freight  carried,  and 
of  tbe  various  expenditures  on  account  of  re* 
pairs. 

It  was  further  shown  that  the  engine  that 
hauled  tbe  freight  train  that  figured  in  tbe 
collision  belone^  to  tbe  Alexandria  &  Frrtl- 
ericksburg  Railway  Company. 

Tbe  Alexandria  &  Fredericksburg  Railway 
Company  requested  the  court  to  charge  Uie 
jury  that  if  they  should  find  that  tbe  propen  y 
of  tbe  company  was  in  tbe  exclusive  posses 
sion  and  control  of  the  trustees,  and  tbat  the 
company  did  not.  by  its  servants,  agents,  or 
otherwise,  exercise  any  authority  or  control 
over  the  road  between  St.  Asaph's  Junction 
and  Alexandria,  after  the  receiver  of  Uie  Alex- 
andria &  Washington  Railiond  Company  took 
possession  of  that  Une.  the  verdict  must  be  for 
the  Alexandria  &  Fredericksburg  Railway 
Company. 

Tbe  court  instructed  the  jury  as  follows: 

*"The  Alexandria  &  Fredericksburg  [303 
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Bulvaj  Company  also  pleads  that  it  was  not  a 
ojamoD  carrier  on  the  road  when  the  accident 
oorarred,  in  addition  to  the  plea  of  not  guilty, 
■id  opon  thia  trial  it  supports  this  plea  b^ 
ibowing  that  its  road,  at  the  time  of  the  acci- 
4lMit  sod  for  some  time  before,  had  been  in  the 
pcMcssion  of  trustees,  by  virtue  of  the  provis- 
ioBs  of  a  deed  of  trust  executed  by  the  com- 
puj  to  secure  its  indebtedness,  the  condition 
of  vbicb  had  been  broken  by  the  maturity 
«£d  oonpayment  of  the  debt  so  secured. 

"Id  order  that  the  Alexandria  &  Freder- 
kkshur^  Company  be  acquitted  from  respon- 
ability  for  thia  reason,  it  should,  in  any  event, 
sppear,  that,  in  fact  the  business  of  manage- 
neot  and  operation  of  the  road  was  conducted 
bf  the  truatees  to  the  entire  exclusion  of  the 
oompany,  its  oflQcers,  and  board  of  directors, 
aad  thai  this  was  so  notoriously  so  that  the 
fact  may  well  be  presumed  to  be  known  to  the 
potiic.  Besides,  it  should  appear  that  the 
tnuteet  were  not  appointed  by  the  procura- 
tion or  assent  of  the  railroad  company,  for,  if 
to,  the  trustees  would  be  as  much  the  agents 
of  the  company  as  of  the  grantees  in  the  trust 
<)(ed.  The  supreme  court  of  appeals  of  the 
fttle  of  Virginia,  in  an  action  brought  a^inst 
(be  Alexandria  &  Fredericksburg  Railway 
Company  for  personal  injuries  resulting  from 
oegligeace  on  the  road  while  in  the  possession 
of  tmstcea  by  virtue  of  a  deed  of  trust,  under 
cooditlons  precisely  similar  to  tl\pse  shown  in 
this  case,  held  that '  no  provision  is  found  in 
the  charter  of  the  defendant  companv,  or  the 
gofral  railroad  law  of  Virginia,  which  will 
tvtborize  the  company  to  transfer  to  trustees 
or  to  mortgagees,  under  the  deed  of  trust 
^feoas  a  mere  incumbrance  and  security,  the 
ri»fat  and  legal  capacity  to  step  into  the  shoes 
of  the  companv,  and  assume  and  exercise  in- 
definitely  the  franchises,  rights  and  privileges 
of  the  company,  so  as  to  give  the  company 
exemption  and  immunity  from  responsibility 
for  all  injuries  inflicted  by  the  operation  of  the 
fotd  by  trof^tees.'  I  quote  this  language  for 
eonTeoience  and  accuracy,  and  adopt  it,  and 
five  it  to  you  as  the  law  in  this  case.  It  fol- 
354110WS  that  the  Alexandria  *&  Fredericks- 
burg Company  cannot  be  excused  from  liability 
becaoseof  any  possession  shown  in  trustees." 

Ad  examination  of  the  trust  deed  discloses  a 
^▼ision  that  the  trustees,  in  case  of  default 
for  a  period  of  ninety  days,  and  on  the  request 
tti  writing  of  the  holders  of  the  bonds,  mi^ht 
(ike  possession  of  the  railroad  and  appoint 
tgPDts  to  conduct  its  affairs;  and  it  was  claimed 
that  the  court  might  presume  that  the  posses- 
sioo  of  the  trustees,  relied  on  to  defeat  the  suit 
minst  the  company,  was  in  pursuance  of  that 
prorision. 

However  this  may  be,  we  think  that  there 
wi« cri<i*»nce  which  Justified  the  court  in  sub- 
tnittiD^  the  qocslion  of  the  exclusive  posses- 
«ion  by  tbe  trustees  to  the  jury,  and  that  the 
iosiroctions  given  were  not  erroneous  in  any 
iobstaotial  particular.  Tbe  observations  al- 
r^dy  made  respecting  the  similar  claim  on  be- 
btlf  of  tbe  receiver  of  tbe  Alexandria  & 
Wtsbington  Railroad  Company,  are  applicable 
bere,  but  need  not  be  repeated. 

Judgment  of  tbe  general  term  of  the  su- 
preme court  of  the  District  of  Columbia  re- 
▼med.  and  case  remanded  to  that  court  with 


directions  to  set  aside  the  judgment  of  tbe 
special  term,  and  to  permit  the  plaintiffs  to 
elect  to  become  nonsuit  as  against  the  Penn- 
sylvania Railroad  Company,  and  take  judg- 
ment on  the  verdict  against  the  other  de- 
fendants, and,  if  they  do  not  so  elect,  then  to 
set  aside  the  verdict  and  order  a  new  trial 
generally. 


LAKE  SUPERIOR  SHIP  CANAL,  RAIL- 
WAY &  IRON  CO.,  Plf.  in  Eir., 

V. 

WALTER  A.  CUNNINGHAM. 
(See  S.  a  Reporter's  ed.  854-885 J 

Land  to  MieJiigan — comtruction  ef  grant  for 
railroads — subsequent  grant  —  patent,  when 
void — want  of  power — consideration— actual 
utUer-^homestead  claims — bona  fde  claim' 
ant 

h  Tbe  Act  of  June  8, 1866,  ffrantinff  land  to  Michi- 
gan, was  a  irrant  inpnetientt  and  until  tbe  United 
States  asserted  its  riflrbt  of  forfeiture,  under  the 
condition  in  tbe  flrrant,  the  title  remained  in  the 
state  or  the  corporations  upon  whiob  it  con- 
ferred the  benefit  of  tbe  grant. 

2,  Tbe  grant  made  by  tbe  Act  of  June  8, 1856,  to 
tbe  state  of  Michigan  contemplated  separate 
railroads  from  Ontonagon  to  the  state  Une,  and 
from  Marquette  to  tbe  state  line. 

8.  The  grant  to  tbe  state  of  Michigan  was  to  aid 
in  the  construction  of  a  railroad,  and  the  state  of 
Michigan  had  no  power  to  appropriate  these 
lands  to  any  other  purposes,  and  no  act  of  any 
executive  ofBcer  of  the  state  could  accomplisli 
that  which  the  state  itself  had  no  power  to  do. 

4.  General  terms  in  a  subsequent  grant  are  always 
held  to  not  include  lands  embraced  within  tbt 
terms  of  the  prior  grant,  tbe  lands  granted  by 
tbe  railroad  grant  of  June  8, 1866.  to  tbe  state  of 
Michigan,  were  not  included  in  tbe  subsequent 
canal  grant  of  March  8, 1865,  to  that  state. 

5.  A  patent  may  be  declared  void  if  Issued  for 
lands  theretofore  reserved  from  sale. 

6.  A  patent  in  due  form  of  law,  is  valid  in  actions 
at  law,  but  if  the  officers  of  the  government 
acted  without  authority,  then  their  act  was  void 
for  want  of  power  in  them  to  act. 

7.  Where  a  grant  was  made  to  tbe  state  In  aid  of 
the  construction  of  some  work  of  a  public  or 
quasi  public  character,  the  construction  of  the 
work  is  tbe  consideration  of  the  grant,  and  when 
that  is  accomplished  the  consideration  is  received 
and  retained  by  tbe  government. 

8.  Legislation  respecting  public  lands  is  to  be  con- 
structed favorably  to  tbe  actual  settler. 

9.  Under  tbe  Act  of  March  2, 1889,  forfeiting  to 
the  United  States  certain  of  tbe  lands  granted  to 
tbe  state  of  Michigan,  by  tbe  Act  of  1856,  tbe  title 
of  tbe  canal  company  was  confirmed  as  to  the 
lands  selected  and  certified  with  the  approval  of 
tbe  Secretary  of  tbe  Interior,  in  satisfaction  of 

Note.— ^s  to  land  orants  to  raliroada,  see  note  to 
Kansas  Fao.  B.  Co.  v«  Atchison,  T.  4  S.  F.  R.  Co. 
28:794. 

TTiat  patents  for  land  may  he  set  aside  for  fraud, 
see  note  to  Miller  v.  Kerr,  5: 881. 

As  to  errors  in  surveys  and  tlescrtptions  in  patents 
for  lands:  how  eonstrmi,  see  note  to  Watts  v.  Lind- 
■ey,  5: 423. 
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the  oanal  grant,  except  lands  on  which  there 
were  bona  fide  pre-emption  or  homestead  claims 
on  May  1, 1888,  arisinflr  or  asserted  by  actual  occu- 
pation, which  were  oonflrmed. 

10.  A  party*  entering  on  land,  known  to  him  to  be 
within  the  railroad  grrant  to  Michigan  of  June  8, 
1866,  but  under  the  honest  belief  that  that  grant 
would  shortly  be  resumed  by  Congress,  and  with 
A  view  of  making  a  homestead  of  it,  and  of  per- 
fecting his  title  under  the  land  laws  of  the 
United  States  when  the  forfeiture  should  be  de- 
clared, and  who  was  in  the  occupation  on  May  1, 
1888,  is  within  the  Act  of  March  2, 1889,  a  bona 
fide  claimant  of  a  homestead. 

[No.  49.] 

Argued  Nov,  g,  6,  1894.  Decided  Dee,  10,  1894, 

FJ  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Ificbigan,  to  review  a  judgment  in  favor  of 
the  defendant,  Walter  A.  uuDDingham,  in  an 
action  brought  by  the  Lake  Superior  Ship 
Canal,  Railway  &  Iron  Company,  to  recover 
the  possession  of  certain  land.  Affirmed, 
See  same  case  below,  44  Fed.  Rep.  819. 

Statement  by  3fr,  Justice  Brewer; 

This  was  an  action  commenced  by  the  plain- 
tiff in  error,  p]^intiff  below,  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Michigan,  on  July  17,  1888.  to  re- 
cover the  possession  of  the  southwest  quarter 
of  section  25,  township  44  north,  range  86 
west.  Upon  the  first  trial  a  verdict  was  re- 
turned in  favor  of  the  plaintiff.  In  conform- 
ity with  the  opinion  of  Mr,  Justice  Jackson, 
then  circuit  judge  (44  Fed.  Rep.  819)  a  new 
trial  was  granted,  which,  on  July  26,  1890,  re- 
sulted in  a  verdict  under  instructions  of  the 
court  in  favor  of  the  defendant,  upon  which 
verdict  judgment  was  rendered.  To  reverse 
that  judgment  this  writ  of  error  was  brought. 
The  plaintiff  claimed  title  by  virtue  of  certain 
land  grants  made  by  Congress,  to  the  state  of 
Michigan,  to  aid  in  the  construction  of  a  canal, 
and  a  confirmation  by  an  Act  of  Congress  of 
March  2,  1889.  The  defendant  insisted  that 
no  title  passed  by  the  canal  grants  t>ccause  the 
land  haa  theretofore  been  granted  by  Congress 
to  aid  in  the  construction  of  a  railroad;  that 
he  entered  upon  the  land  with  the  view  of  pre- 
eniption,  and  that  his  right  of  pre-emption  was 
357]  confirmed  by  the  same  *Act  of  Congress 
of  March  2,  1889.  The  facts  in  respect  to  the 
respective  railroad  and  canal  grants  are  as  fol- 
lows: 

On  Jane  8, 1856,  Congress  passed  an  Act  (11 
Stat,  at  L.  20)  granting  to  the  state  of  Wiscon- 
sin to  aid  in  the  construction  of  a  railroad 
"from  Fond  da  Lac  on  Lake  Winnebago 
northerly  to  the  state  line"  every  alternate 
section  of  land  designated  by  odd  numbers  for 
six  sections  in  width  on  each  ride  of  the  road; 
and  OD  the  same  date  it  passed  another  Act  (11 
Stat,  at  L.  21)  making  a  similar  grant  to  the 
•tate  of  Michigan  to  aid  in  the  construction  of 
■everal  railroads,  among  them  being  "rail- 
roads from  Little  Bay  de  Noquet  to  Marquette, 
and  thence  to  Ontonagon,  and  from  the  two 
last  named  places  to  the  Wisconsin  state  line." 
This  grant  was  in  the  ordinary  form  of  a  grant 
•n  prcesenti,  the  language  being:  **  That  there 
be  and  hereby  is  granted  to  the  state  of  Mich- 
igan, to  aid,^  etc    The  act  also  provided  in 
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section  1,  '*  that  the  lands  hereby  graDted  sb*]} 
be  exclusively  applied  in  the  construction  of 
that  road  for  and  on  account  of  wfaicb  sucb 
lands  are  hereby  granted,  and  shall    be  dis- 
posed of  onlv  as  the  work  progre^zses.  and  tbe 
same  shall   oe  applied  to  no  other   purpose 
whatsoever;"  in  section  8.  '*  that  the  said  lands 
hereby  granted  to  the  said  state,  shall  be  sub- 
ject to  the  disposal  of  the  legislature  tbereof, 
for  the  purposes  aforesaid  and  no  other;**  aod 
in  section  4,  that  "  if  any  of  said  roads  is  not 
completed  within  ten  years  no  further  sale* 
shall  be  made,  and  tbe  lands  unsold  shall  revert 
to  the  United  States."    Apparently,  Coo^reas 
contemplated  among  other   things  tbe   con- 
struction of  a  railroad  northerly  from  Food 
du  Lac  to  the  line  between  Wisconsin  and  tbe 
northern  peninsula  of  Michigan,  and  thence  in 
two  branches  to  Marquette  and  Ontonagon,  oo 
the  Lake  Superior  shore.     On  February  14, 
1857,  an  act  passed  the  Michigan  le^slature 
(Laws  of  1857,  346)  ateeptlng  this  grant,  and 
transferring  to  the  Marquette  &  btate  Line 
Railroad  Company  (hereinafter  called  the  Mar- 

^uette  Company)  and  tbe  Ontooaeon  «Sc  State 
line  Railroad  Company  (hereinafter  called  the 
Ontonagon  Company)  two  corporations  cre- 
ated under  the  laws  of  the  state  of  Michi^ran. 
so  much  respectively  of  said  grant  as  was  in- 
tended to  aid  in  the  construction  of  tbe  road  be- 
tween ^Marquette  and  the  state  line  and  [3^H 
that  betweenX)ntonagon  and  the  state  line.  Tbe 
language  of  the  act  making  tbe  transfer  is  em- 
phatic as  to  the  division  between  the  two  com- 
panies.   It  reads: 

*'In  like  manner  all  the  lands,  f ranch  oes, 
rights,  powers  and  privileges  which  are  or 
may  be  granted  and  conferred,  in  pursuance 
of  said  Act  of  Congress,  to  aid  in  tbe  conuruc- 
tion  of  a  railroad  from  Marquette  to  the  Wis- 
consin state  line,  be,  and  the  same  are  hereby. 
vested  fully  and  completely  in  the  Marquette 
&  State  Line  Railroad  Company;  in  like  man- 
ner all  the  lands,  franchises,  rights,  powers 
and  privileges,  which  are  or  may  be  gmntrd 
and  conferred  in  pursuance  of  said  Act  of 
Congress,  to  aid  in  the  construction  of  a  rail 
road  from  Ontonagon  to  the  Wisconsin  state 
line,  are  hereby  vested  fully  and  completely  in 
the  Ontonagon  &  State  line  Railroad  Com- 
pany." 

By  tbe  same  act  a  board  of  control  was  ere* 
ated  to  supervise  the  disposition  of  the  inanted 
landb,  and  in  section  11  it  was  provided  that 
on  the  failure  by  the  respective  companies  to 
construct  their  lines  of  road,  or  any  part  there- 
of, in  tbe  time  and  manner  required,  the  "  »iid 
board  of  control  shall  have  the  power,  and  ii 
it  is  hereby  made  their  duty,  to  dec  are  said 
lands,  80  far  as  they  have  not  been  sold  in 
good  faith,  forfeited  to  the  state,  and  saiJ 
board  of  control  are  hereby  required  to  confer 
said  lands  upon  some  other  competent  pany„ 
under  the  general  regulations  and  restrictioos 
of  this  act. 

The  grant  to  the  state  of  Wisconsin  was 
conferred  by  its  legislature  upon  the  Chicairo^ 
St  Paul  &  Fond  du  Lac  Railroad  Company, 
an  Illinois  and  Wisconsin  corporation,  and  on 
March  27,  1857,  that  corporation  was  consoli- 
dated with  the  Marquette  Company  and  the 
Ontonagon  Company,  the  consolidated  com 
pany  taking  tbe  name  of  the  Chicago.  St.  Psul 
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4  Food  du  Lac  Railroad  Compaoy.  No  qaes- 
tioii  Is  made  as  to  tbe  yalidity  of  this  codsoH- 
datioo.  Neither  tbe  OntooafiroD  cor  the  Mar- 
quette Company  filed  any  map  of  location, 
bat  tbe  consolidated  company  (hereinafter 
oJkd  tbe  Fond  du  Lac  Company)  on  Novem- 
kff  KK  1857,filed  in  the  General  Land  Office  two 
359]  maps  of  definite  location,  one  of  *tbe 
Wisoonno  part  of  its  road,  and  the  other  of  the 
Ikbifan  portion.  On  the  latter  the  roads 
from  Marquette  and  Ontonagon  were  located 
10  as  to  nidte  some  five  or  six  miles  above  the 
Wiseooain  state  line,  so  that  tbe  two  maps  to- 
Rtber  showed  a  single  continuous  line  from 
Food  da  Lac  through  Wisconsin  and  to  a 
point  in  Michigan  five  or  six  miles  above  the 
Aate  Kne,  where  it  separated  into  two  branches, 
ooe  going  to  Marquette  and  tbe  other  to  On- 
iDoagon.  Tbe  Fond  du  Lac  Company  built 
BO  Tond— at  least  none  in  Michigan.  On  April 
1, 1857.  it  executed  a  mortgage  covering  all  its 
property,  includinj^  tbe  land  grants  in  Micb- 
1^0  and  Wisconsin.  Subsequently,  foreclos- 
ure proceedings  were  bad,  and  by  proper  con- 
fejances  all  tbe  title  of  tbe  Fond  du  Lac 
CdiDpany  passed  to  tbe  Chicago  &  Northwest- 
era  Railway  Companv,  the  last  conveyance 
being  ezecute<l  on  July  1, 1859.  On  Decem- 
ber 12.  1861,  the  Interior  Department  certified 
to  tbe  state  of  Michi^n  certain  lands  along 
tbe  lines  of  these  roads  in  satisfaction  of  tbe 
freou  made  by  tbe  Act  of  June  8,  1856. 
These  lands  were  certified  in  four  lists:  one, 
of  lands  within  the  six  mile  limits  of  the  On- 
totti^on  &  State  Line  branch  (clear).  This 
list  included  142,430iVV  s<^^9*  ^^d  among  tbe 
hods  BO  certified  was  the  tract  in  controversy 
ia  this  case. 

Do  J^larch  4, 1861,  the  legislature  of  the  state 
of  Michigan,  contemplating  a  change  of  route 
from  Marquette  to  tbe  Wisconsin  state  line, 
pined  an  act  (Laws  of  Mich.  1861,  123)  the 
preamble  and  first  section  of  which  are  as  fol- 
lows: 

"Whereas,  the  Marquette  <&  State  line  rail- 
road Company  have  heretofore  consolidated 
vith  the  Chicago,  St.  Paul  &  Fond  du  Lac 
ruhoad  company,  of  Wisconsin,  and  said  com- 
pioy  having  become  insolvent,  and  all  its  prop- 
erty in  Wisconsin  transferred  to  another  com- 
ptoy;  And  whereas.  The  most  practicable  route 
for  a  railroad  connecting  Lake  Superior  with 
tbe  system  of  railroads  in  Wisconsin,  should  be 
located  on  a  different  route  from  the  one  here- 
tofore partially  selected,  namely:  from  Mar- 
(petxt  to  tbe  mouth  of  the  Menominee  river; 
tberefore, 

-Sec.  1.  The  PeopU  of  the  State  of  Michigan 
ewe*.  That  for  the  purpoi»e  of  placing  tbe  af ore- 
360]said  lands, franchises,  rigbt8,*powers  and 
privileges,  which  are  or  may  ue  granted  in  pur- 
ioaiice  of  said  Act  of  Congress,  approved  June 
third,  eighteen  hundred  and  fifty-six,  to  aid  in 
tbe  const  ruction  of  a  railroad  from  Marquette 
to  tbe  Wisconsin  state  line,  near  the  mouth  of 
^  Menominee  river,  in  a  position  to  encour- 
^x  the  early  construction  of  said  road,  do 
hereby  repeal  so  much  of  section  two  of  *An 
Mt  to  repeal  section  twentv  of  an  act  disposing 
of  certain  lands  for  railroad  purposes,  ap- 
proTed  FebruaiT fourteenth, eighteen  hundred 
■od  fifty -seven,^ approved  February  fifteenth, 
ogbteen  hundred  and  fiftv-nine,  as  relates 
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to  the  extension  of  the  time  to  complete  the 
first  section  of  twentv  miles  of  the  Mar- 
-quette  &  State  Line  Railroad,  or  any  other  act 
amendatory  thereto,  and  do  hereby  place  tb» 
same  in  charge  of  the  board  of  control,  who 
shall  have  power,  and  is  hereby  made  their 
duty,  to  confer  said  lands,  franchises,  rights, 
powers  and  privileges  upon  some  other  compe- 
tent party  or  company  under  the  general  regu- 
lation and  restrictions  of  an  act  disposing  of 
certain  grants  of  land  made  to  tbe  state  of 
Michigan  for  railroad  purposes  by  an  Act  of 
Congress,  approved  June  third,  eighteen  hun- 
dred and  fifty-six,  and  approved  February  four- 
teenth, eighteen  hundred  and  fifty-seven,  and 
all  acts  amendatory  thereto." 

Nothing  was  said  in  this  act  about  the  On- 
tonagon Company  or  the  road  from  Ontonagon 
to  the  state  line.  In  order  to  carry  into  effect 
this  contemplated  change  of  route,  the  Chicago 
&  Northwestern  Railway  Company  promoted 
the  formation  of  tbe  Peninsula  Railroad  Com- 
panv, a  corporation  organized  under  tbe  laws 
of  the  state  of  Michigan,  and  on  April  24. 1 862, 
tbe  Peninsula  Company  applied  to  tbe  Michi- 
gan board  of  control  to  transfer  to  it  tbe  land 
grant  theretofore  bestowed  by  the  state  upon 
the  Marqueite  Company,  which  application 
was  endorsed  by  the  Chicago  &  Northwestern 
Railway  Company,  whereupon  the  board  of 
control  made  the  following  order: 

"It  is  now  ordered  by  this  board  that  all  the 
lands,  franchises,  rights,  powers,  and  privileges 
which  are  or  may  be  granted  in  pursuance  of 
said  Act  of  Congress  approved  June  8,  1856, 
to  aid  in  the  construction  of  a  railroad  from 
Marquette  to  tbe  Wisconsin  state  line,  be,  and 
the  same  are  hereby, conferred  *upon  the  [361 
daid  Peninsula  Railroad  Company,  under  tbe 
regulations  and  restrictions  of  an  act  approved 
February  14, 1857,  entitled  'An  act  disposing  of 
certain  grants  of  land  made  to  the  state  of 
Michigan  for  railroad  purposes  by  Act  of  Con- 
gress approved  June  8,  1856,'  and  of  all  acts 
amendatory  thereto." 

And  at  the  same  time  it  passed  a  resoltition, 
the  material  portion  of  which  is  as  follows: 

**Be8olred,  That  this  board  of  control  of  rail- 
road land  grants  for  tbe  state  of  Michignn  do 
hereby  recommend  and  request  that  Congress 
do  authorize  the  relocation  of  tbe  lands  granted 
for  tbe  purposes  of  tbe  line  of  road  from  Mar- 
quette to  the  Wisconsin  state  line  so  as  to  con- 
form to  tbe  new  line  that  shall  be  surveyed  and 
adopted  by  the  said  Peninsula  Railroad  Com- 
pany, terminating  at  tbe  mouth  of  the  Meno- 
minee river,  and  to  the  same  effect  and  extent 
as  if  such  grant  had  been  originally  intended 
to  embrace  tbe  route  so  designated  and  the 
same  bad  been  originally  conferred  upon  said 
Peninsula  Railroad  Company." 

On  July  5,  1862.  evidently  with  a  view  to 
carry  out  tbe  wish  of  tbe  state  of  Michigan,  as 
expressed  in  tbe  act  of  March  4,  1861.  and  tb^ 
resolution  of  the  board  of  control,  Conirres^ 
passed  a  joint  resolution  (12  Stat,  at  L.  620) 
whose  first  section  is  in  these  words: 

** Resolved  by  tJie  Senate  and  HoiLse  of  Repre- 
sentatives of  the  United  States  of  America  m 
Congress  assembled,  That  the  words  'Wisconsin 
state  line,'  in  tbe  first  section  of  an  Act  entitled 
'An  act  making  a  grant  of  lands  to  tbe  state  of 
Michigan,  in  alternate  sections,  to  aid  in  the 
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•coDStructioD  of  railroads  in  said  state/  ap- 
proved June  third,  eighteen  hundred  and  fifty- 
cix,  shall,  without  forfeiture  to  said  state  or  its 
assigns  of  any  rights  or  benefits  under  said 
act,  or  exemption  from  any  of  the  conditions 
or  obligations  imposed  thereby,  be  construed 
to  authorize  the  location  of  tUe  line  of  railroad 

Provided  for  in  said  act  from  Marquette,  on 
nke  Superior,  to  the  Wisconsin  state  line, 
upon  any  eligible  route,  from  the  township  of 
Maiquettc  aforesaid,  to  a  point  on  the  Wiscon- 
cin  state  line,  near  the  mouth  of  the  Menominee 
rivcr.aod  touching  at  favorable  points  on  Green 
362]  bay,  with  a  view  of  ^securing  a  railroad 
available  for  military  purposes  from  Green  bay 
to  the  waters  of  Lake  Superior.  And  the  line 
•of  railroad  as  now  located  in  pursunnce  of  said 
iict  from  Marquette  to  the  Wisconsin  state  line, 
according  to  the  records  of  the  General  Land 
^fQce,  is  hereby  authorized  to  be  changed  so 
-as  to  conform  to  the  route  above  indicated; 
which  line,  when  surveyed  and  the  maps  and 
plans  thereof  filed  in  the  proper  office,  as  re- 
<quired  under  said  Act  of  June  third,  eighteen 
hundred  and  fifty-six,  shall  confer  the  same 
Tights  upon  and  benefits  to  the  state  of  Michi- 
:gan  and  its  assigns  in  said  new  line,  as  though 
the  same  had  been  originally  located  under  said 
«ct." 

Sections  4  and  5,  so  far  as  they  bear  upon 
«ny  question  in  this  case,  are  as  follows: 

**Sec.  4.  And  be  it  further  resolved,  That  the 
«ven  sections  of  public  lands  reserved  to  the 
United  States  by  the  aforesaid  Act  of  June 
third,  eighteen  hundred  and  fifty-six,  along  the 
oiiginally  located  route  of  the  Marquette  & 
Wisconsm  State  Line  Railroad  Company,  ex- 
cept where  such  sections  shall  fall  within  six 
miles  of  the  new  line  of  road  so  as  aforesaid 
proposed  to  be  located,  and  along  which  no 
railroad  has  been  constructed,  shall  hereafter 
be  subject  to  sale  at  one  dollar  and  twenty-five 
•cents  per  acre. 

**Sec.  5.  An  d  be  it  further  resolred,  ThBtJijiOTi 
the  filing  in  the  General  Land  Office  of  the  lists 
of  said  railroad  lands,  in  whole  or  in  part,  as 
DOW  selected  and  certified  in  the  General  Land 
Office,  with  ihe  certificate  of  the  governor  of 
4he  state  of  Michigan,  under  the  seal  of  the 
«fate,  that  said  state  and  its  assigns  surrender 
4ill  claims  to  the  lands,  as  aforefiaid,  set  forth 
«nd  described  in  the  lists  thereof  thus  certified, 
«nd  that  the  same  have  never  been  pledged  or 
«ol(i  or  in  anywise  encumbered,  then  the  state 
of  Michigan  or  its  assigns  shall  be  entitled  to 
receive  a  like  quantity  of  land,  selected  in  like 
manner,  upon  the  new  line  of  road  as  thus  sur- 
rendered upon  the  first  line,  and  to  the  extent 
of  six  sections  per  mile  in  the  aggregate  for 
every  mile  of  the  new  line,  according  to  the 
general  provisions  of  the  Act  of  June  third, 
-eiffhteen  hundred  and  fifty  six." 
303]  *Prior  to  this  time.and  on  April  25, 1862, 
•Congress  had  authorized  a  relocation  of  the 
line  in  the  state  of  Wisconsin  so  as  to  connect 
with  the  proposed  line  from  Marquette  south- 
ward, contemplated  by  the  Act  of  March  4, 
1861.  of  the  state  of  Michienn  (12  Slat,  at  L. 
«18).  On  March  18,  1863,  in  Ihe  lcpij»lation  of 
ihe  state  of  Michigan,  appears  an  act  (Laws  of 
Mich.  1863,  186)  the  first  section  of  which  is 
•8  follows: 

•'Sec.  1.  The  People  of  the  State  of  MicJUgan 
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enact.  That  the  grant  of  lands  conferred  br  tbe 
board  of  control  upon  tbe  Peninsula  ralfroftd 
company,  under  authority  of  an  act  approved 
March  fourth,  eighteen  hundred  and  sixty  one, 
and  upon  the  relocated  route  authorized  for 
military  purposes  by  resolution  of  Congress  ap- 
proved «f  uly  fifth,  eighteen  hundred  and  ^ixry- 
two,  is  hereby  confirmed  unto  the  said  Peoin- 
sula  railroad  company;  Provided,  It  shall  con- 
struct the  railroad  referred  to  according  to  tbe 
requirements  of  the  Act  and  resolution  of  Con- 
gress herein  referred  to." 

On  May  8,  1863,  the  Peninsula  Company  ex- 
ecuted a  relinquishment  to  the  United  States, 
This  relinquishment,  after  reciting  the  forfei- 
ture of  the  grant  to  the  Marquette  Coropaoy 
and  its  bestowal  on  the  Peninsula  Compaoy. 
and  the  contemplated  change  of  route,  reads: 

"  Now,  therefore,  the  said  Peninsula  Rail- 
road Compaoy,  in  consideration  of  the  preroisca 
and  in  consideration  that  the  United  States  will 
cause  or  permit  the  relocation  of  said  land  grant 
80  as  to  conform  to  said  new  line  under  tbe 
provisions  of  said  resolution  and  the  acts 
aforesaid,  do  heieby  release  and  surrender  to 
the  United  States  of  America  all  right,  claim, 
and  interest  in  and  to  so  much  of  tbe  lands 
heretofore  located  on  the  orinnal  proposed  line 
of  the  Marquette  &  Slate  Lane  Haiiroad,  from 
Marquette  to  the  Brule  river,  in  township  forty- 
two  (42)  north  of  range  (35)  west,  sufficient 
to  cover  one  hundred  and  sixty  one  tboua> 
and  one  hundred  and  four  and  thirty  eight 
onehundredths  acres  (161,164.88)  of  land  as 
approved  bv  certificate  thereof  filed  In  tbe 
General  Land  Office  of  the  United  Sutes  on 
the  12  day  of  December,  1861,  which  tbe  said 
PeninsulaRailroad  Company  may  *haTc[304> 
ac(]uired  under  tbe  grant  and  location  aforesaid 
ana  the  transfer  thereof  to  s%id  company  as  lie 
between  the  mouth  of  the  Brule  river  and  tbe 
township  line,  between  ranges  numbers  twenty • 
eierht  and  twenty-nine  west  of  the  meridian  of 
Michigan." 

On  February  21,  1867.  the  legislature  of 
Michigan  passed  a  Joint  resolution  (1  Mich. 
Laws.  1867,  817)  in  words  following: 

"  Whereas,  By  Act  of  Congress,  approTed 
June  third,  eighteen  hundred  and  flfty-siz, 
there  was  made,  among  other  grants  of  this 
state,  a  grant  of  land  to  aid  in  the  construction 
of  a  railroad  from  Marquette  to  tbe  Wiaconsin 
state  line;  and  whereas,  by  joint  resolution  of 
Congress,  approved  July  fifth,  eighteen  hun- 
dred and  sixty-two,  a  change  of  the  route  of 
said  road  was  authorized,  and  in  fact  has  been 
made;  and  whereas  the  company  have  executei^ 
a  release  of  fsaid  land  to  the  governor;  therrf  ('fe 

•*  Realved  by  the  Senate  and  Houm  of  Brp- 
resentativea  of  the  State  of  Michigan,  That  the 
governor  he  and  he  is  hereby  authorized  to  ex- 
ecute and  file  the  certificate  of  non  incum 
brance  and  surrender  to  the  United  States  of 
the  land  on  the  original  line  of  said  railroad. 
required  by  said  joint  resolution.'* 

On  January  81, 1868,  a  further  release  was 
executed  by  the  Chicago  &  Northwestern  Rail- 
way Company,  with  which  the  PeniOsmla  Com- 
pany  had  theretofore  consolidated,  which  re 
leHsc  commences  with  this  recital : 

"  Whereas  by  Act  of  Congress  of  tbe  United 
States,  approved  on  the  third  day  of  Juoe.  A. 
D.  1^56,  entitled   'A  bill  making  a  grant  of 
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bidi  to  Uie  state  of  Michigan  in  alternate 
fet^ODM  to  aid  in  the  construction  of  railroads 
to  aid  9tate/  every  alternate  section  of  land 
4ffi)SBated  hv  odd  numbers  of  six  sections  in 
vidtii  OQ  each  side  of  said  roads,  was  granted 
10  mid  state  of  Michigan  to  aid  in  the  const ruc- 
ti^a  of  railroads  from  Marquette  to  the  Wis- 
t.HifiD  stmte  line." 

And  tben,  after  reciting  various  acts  and  re- 
iolutions  of  Congress  and  the  state  of  Michigan, 
kcraabpfore  referred  to,  proceeds  as  follows: 
365]  *"ADd  whereas  lists  of  said  railroad 
Uads  granted  by  said  Act  of  1856  to  aid  in  the 
lOBTtractioQ  of  said  railroad  from  Marquette  to 
Tke  Wisconsin  state  line,  as  the  same  was  orig- 
isallT  looiUed,  have  been  filed  in  the  Gkneral 
Ium!  Office: 

"  Kow.  therefore,  the  said  Chicago  &  North- 
««item  Railway  Company,  in  consideration  of 
ffce  premises,  does  hereby  remise,  release,  and 
UnrtT  qmtclarm  unto  the  said  state  of  Mich- 
inn  and  its  assigns  forever  all  the  right,  title, 
4cd  interest  it  now  has  or  has  ever  had  in  and 
to  tbe  following  piece  or  parcels  of  land  situate, 
hiog,  and  being  in  tbe  said  state  of  Michigan, 
and  conveyed  and  certified  to  said  state  in  ac- 
cordance with  the  several  acts  of  Congress 
hereinbefore  specifically  referred  to^tbat  is  to 
«t:  (Here  follow  tbe  descriptions  of  lands  em- 
braced in  three  of  the  lists  hereinbefore  men- 
lioced,  to  wit:  First,  tbe  lands  within  the  six 
miles  dear  limita  of  the  railroad  from  Mar- 
4)Qeite  to  the  Wisconsin  state  line,  containing 
112,145.88  acres:  second,  lists  of  lands  within 
tbe  dz  miles  limita  of  the  lines  of  railroad  from 
Ontonagon  to.  the  state  line,  and  from  Mar- 
<)iiette  to  the  state  line,  where  thev  intersect 
•i»d  cross  each  other,  containing  41,649.25  acres; 
third,  list  of  lands  within  the  six  miles  limits 
of  the  fine  of  railroad  from  Ontonagon  to  the 
Wisconsin  state  line,  and  the  Marquette  and 
OBtonagon  railroad,  where  they  intersect  and 
<ro89  each  other,  containing  82,805.98  acres)." 

None  of  tbe  lands  within  the  "clear"  limits 
of  tbe  road  from  Ontonagon  to  the  state  line 
▼oe  included  in  this  release.  On  3*  ny  1, 1868, 
tbe  governor  of  tbe  state  of  Michiganexecuted 
to  the  United  States  a  release  of  the  same  lands 
br  so  instrument  contaioiog  substantially  the 
saoie  recitals.  These  releases  seem  to  have 
been  forwarded  by  the  solicitor  of  the  Chicago 
^  North  HI  estem  Railway  Company  to  the 
Commissioner  of  the  General  Land  Office  at 
Wiihington.  who  answered  on  Joily  18,  1868. 
tckoowledging  the  receipt  and  approving  tbe 
nrkasps  as  good  for  the  lands  described  therein, 
bet  adding  this  reference  to  the  land  within 
tbe  "dear"  limits  of  the  Ontonagon  road:  **I 
btve  to  invite  your  attention  to  a  list  of  lands, 
embncing  142. 430.28  acres,  certified  to  the  state 
Dfcember  21.  1861.  for  the  branch  line  to  On- 
360]tonagon,  which  *are  omitt^  in  the  afore- 
•tid  release.  The  state  and  railroad  company 
are  requested  to  execute  a  similar  release  for 
said  lands,  which  will  complete  the  whole  mat- 
ter for  both  branches." 

Some  correspondence  followed  between  tbe 
Commi«9ioner  and  the  solicitor,  and,  the  list 
baring  been  fomiabed  by  the  former  to  the 
Utter,  tbe  Chicago  A  Northwestern  Railway 
Company,  on  June  17,  1)370,  executed  a  formal 
release  of  these  lands  to  the  state  of  Micbiean. 
This  instrument  in  its  recitals  referred  to  the 
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various  acta  and  resolutions  of  the  state  of 
Michigan  and  the  United  titates  mentioned  in 
the  former  releases,  and  recited  that  this  was 
also  made  in  consideration  thereof.  Thereafter 
and  on  August  14,  1870.  the  governor  of  the 
state  of  Michigan  likewise  executed  a  formal 
release  of  the  same  lands  to  the  United  States. 
On  May  29,  1873.  the 'Commissioner  of  the 
General  Land  Office  gave  notice  to  the  officers 
of  the  local  land  office  that  these  last  named 
lands  were  restored  to  the  public  domain,  but 
on  July  80  following  countermanded  by  tele- 
graph such  order  of  restoration.  The  telegram 
was  sent  upon  the  receipt  of  a  letter  from  tbe 
then  governor  of  the  state  of  Michigan,  notify- 
ing the  Land  Department  that  the  release  ex- 
ecuted by  tbe  former  governor  of  the  lands 
within  the  ''clear"  limits  of  the  Ontonagon  & 
State  Line  road  was  unauthorized  and  void, 
because  not  within  the  scope  of  the  resolution 
passed  by  the  legislature,  and  also  claiming 
that  the  lands  still  belonged  to  the  state.  On 
March  11,  1878,  the  Commissioner  of  tbe  (Gen- 
eral Land  Office  addressed  a  letter  to  tbe  Seo> 
retary  of  tbe  Interior,  which  was  by  him  re- 
ferred to  Congress,  calling  attention  to  tbe  con- 
dition of  this  grant.  After  stating  tbe  facts  in 
the  case,  the  Commissioner  closes  his  letter  in 
these  words: 

'^Upon  an  examination  of  tbe  case  it  appears, 
in  my  opinion,  that  my  predecessor  erred  in 
demanding  deeds  of  relinquishment  of  the 
lands  granted  for  the  Ontonagon  &  State  Line 
Railroad  Company  from  the  Chicago  &  North- 
western Railroad  Company  and  the  governor  of 
Michigan,  as  there  does  not  appear  to  have  been 
any  action  taken  either  by  the  board  of  control 
or  the  state  legislature  to  transfer  tbe  grant 
originally  made  for  the  Ontonagon  &  State  Line 
railroad  to  *the  said  Chicago  &  North-  [307 
western  Railroad  Company  or  to  authonze  tbe 
governor  of  Michigan  to  make  such  a  deed, 
and  the  title  to  said  lands  appears  to  be  in  the 
state  of  Michigan,  under  the  original  grant  per 
Act  of  June  8,  1856,  and  the  subsequent  ap- 
proval made  thereunder,  as  stated  in  tbe  en- 
closed letter  of  Governor  Bagley.  except  such 
Sort  ion  thereof  as  has  since  been  granted  to  the 
larquette  &  Ontonagon  Railrcaa  Company. 

"In  view  of  the  fact  that  the  railroad  from 
Ontonagon  to  the  Wisconsin  state  line  has  not 
been  built  and  of  the  terms  of  tbe  granting 
act  of  1856,  and  tbe  confirmatory  act  of  the 
Michigan  legislature  of  February  14.  1857,  the 
grant  originally  made  for  said  road  became 
nable  to  reversion  more  than  ten  years  s'ince, 
and  in  view  of  tbe  further  fact  that  neither  the 
state  legislature  nor  the  board  of  control  have 
ever  conferred  the  said  grant  upon  any  other 
party  or  parties,  and  that  at  present  there  is 
no  party  or  corporation  in  esse  proposing  to 
build  a  railroad  upon  this  line,  I  would  re- 
spectfully recommend  that  the  attention  of 
Congress  be  called  to  the  present  status  of  these 
lands  with  a  view  to  such  action  as  may  be 
necessary  to  restore  the  same  to  market." 

On  September  10.  18S0,  the  Ontonagon  & 
Brule  River  Railroad  Company  was  organized 
under  the  laws  of  the  state  of  Michigan,  and 
on  September  17,  1880,  the  board  of  control  of 
the  state  passed  a  resolution  declaring  the 
grant  to  the  Ontonagon  Company  forfeited, 
and  bestowing  it  upon  the  On tonagan  &  Brule 
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River  Railroad  CompaDj,  which  grant  was  ac- 
cepted hy  the  directors  of  that  company  on 
October  25.  It  appears  that  this  company 
built  about  twenty  miles  of  road  from  Ontona- 
gon south,  but  never  completed  the  road  to 
the  state  line,  nor  opposite  the  land  in  contro- 
▼ersey,  nor  did  it  ever  receive  any  of  the  lands 
embraced  in  the  grant 

The  narration  thus  far  develops  the  title  of 
land  in  controversy  so  far  as  it  is  determined 
by  the  railroad  grant  legislation,  and  action 
taken  thereunder.  Turning  now  to  the  canal 
land  grant  legislation  the  following  is  its  his- 
tory: On  March  3,  1865,  Congress  passed  an 
Act  (13  Stat,  at  L.  519)  giving  to  the  state  of 
368]  Michigan  authority  to  locate  *and  con- 
struct a  ship  canal  through  the  neck  of  land  be- 
tween Lake  Superior  and  Portage  Lake,  and 
granting  in  aid  thereof  "two  hundred  thous- 
and acres  of  public  lauds,  to  be  selected  in 
subdivisions  agreeably  to  the  United  States 
survey,  by  an  agent  or  agents  appointed  by 
the  governor  of  said  state,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior,  from 
any  lands  in  the  upper  peninsula  of  said  state, 
subject  to  private  entry:  Pronded,  That  said 
selections  shall  be  made  from  alternate  and  odd 
numbered  sections  of  land  nearest  the  location 
of  said  canal  in  said  upper  peninsula,  not 
otherwise  appropriated,  and  not  from  lands 
designated  by  the  Uniteti  States  as  'mineral* 
before  the  passage  of  this  Act,  nor  from  lands 
to  which  the  rights  of  pre-emption  of  home- 
stead have  attached. 

This  was  a  grant  in  prcuenti,  the  language 
being:  "That  there  be,  and  herebv  is,  granted 
to  the  said  state  of  Michigan."  The  fifth  sec- 
tion of  the  Act  provided  that  if  the  work  was 
not  completed  within  two  yenrs,  the  lands 
granted  should  revert  to  the  United  States. 
On  March  18,  18G5,  the  legislature  of  the  state 
of  Michigan  accepted  thisgrant,  and  conferred 
it  upon  the  Portage  &  Lake  Superior  Ship 
Canal  Company.  Mich.  Laws  lbCi5,474.  On 
July  8,  1866,  Congress  passed  another  Act. 
making  an  additional  grant  of  200,000  acres 
(14  Stat,  at  L.  81)  the  language  of  which  Act  is 
as  follows: 

"Be  it  enacted  hy  the  Senate  and  House  of 
Hepresen  tntives  of  the  United  States  of  America 
in  Congress  Assembled,  That  there  be,  and 
hereby  is,  granted  to  the  state  of  Michigan,  to 
aid  in  the  build ingof  a  harbor  and  ship  canal 
at  Portage  lake,  Keweenaw  Point,  Lake  Su- 
perior, in  addition  to  a  former  grant  for  that 
purpose,  approved  March  the  third,  ei^rhteen 
nundred  and  sixty-five,  two  hundred  thousand 
acres  of  land  in  the  upper  peninsula  of  the 
state  of  Michigan,  and  from  land  to  which  the 
right  of  homestead  or  pre-emption  has  not  at- 
tached :  l^onded.  That  one  hundred  and  fifty 
thousand  acres  of  said  land  shall  be  selected 
from  alternate  and  odd  numbered  sections,  and 
fifty  thousand  acres  from  evennuml>ered  sec- 
tions of  the  lands  of  the  United  States.  Said 
grant  of  lands  shall  inure  to  the  use  and  benefit 
SeO]  of  the  Portage  Lake  <&  Lake  *Superior 
Ship  Canal  Company,  in  accordance  with  an 
act  of  the  legislatuie  of  the  state  of  Michigan, 
conferring  the  land  granted  to  the  said  state,  by 
the  Act  herein  referred  to,  on  said  company: 
And  provided  further ^  That  the  time  allowed 
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for  the  completion  of  said  work  and  the  rig:fat  of 
reversion  to  the  Uuited  States,  under  tbe  stiid 
Act  of  Congress,  approved  March  the  third. 
eighteen  hundred  and  sizty-five,  be  extended 
three  additional  years:  And  protided  further. 
That  no  lands  designated  by  the  United  State*- 
as  'mineral'  before  the  passage  of  this  Act  shall 
be  included  within  this  granL" 

The  canal  was  completed  and  the  final  cer- 
tificate of  completion  given  by  the  go^eroor 
on  June  25,  1875.  Prior  thereto,  and  on  July 
1,  1865.  the  canal  company  executed  a  mort- 
gage of  the  lands  embraced  in  the  first  i^^nt; 
on  July  1,  1868.  a  second  mortgage,  covering 
the  lands  included  within  the  second  ^rant; 
and  on  July  1,  1870,  a  third  mortgage,  coTer- 
ing  all  defendant's  property.  By  forecloau re- 
proceeding  the  title  to  all  this  property  became 
vested  in  the  plaintiff  in  error.  An  a^nt  on 
the  part  of  the  state  was  duly  appointed  to 
make  the  selection  of  lands  covered  by  these 
two  grants.  Among  the  lands  selected  by  hin^ 
was  the  tract  in  controversy,  which  wma,  in 
1871  and  after  the  second  release  executed  br 
the  governor  of  the  state  of  Michigan,  certi- 
fied by  the  Land  Department  to  tbe  state  in 
part  satisfaction  of  the  canal  grant  Thia  tract 
was  from  1880  to  1888  assessed  to  the  plaintUT 
for  state,  county,  township,  and  other  taxes, 
and  such  taxes,  amounting  in  the  aggregate  u> 
$187.26.  paid  by  it 

On  March  12,  1888,  the  defendant  aettJed 
upon  the  tract  in  controversy,  and  haa  ever 
since  continued  in  possession.      On  May  25. 

1888,  he  applied  to  tbe  local  land  ofl9ce  to  en- 
ter the  lands  under  the  pre  emption  law.  stat- 
ing in  his  application  that  be  had  lived  with 
his  family  upon  the  land  since  the  38tb  "bf 
March  pnor.  This  application  was  rejected 
on  the  ground  that  the  land  had  been  se- 
lected and  certified  to  the  state  of  Michigan  lo 
satisfaction  of  the  canal  grant     On  March  3, 

1889,  Congress  passed  an  Act  (25  Stat  nt  L, 
1008)  the  material  portions  of  which  are  as  f  ol- 
lows* 

♦••Sec.  1.  Thatthereis hereby forfeitedf»70 
to  the  (Jnited  Stated.and  theUnited  States  here- 
by resumes  the  title  thereto  all  lands  heretofore 
granted  to  the  state  of  Michigan  by  virtue  of 
an  Act  entitled  'An  Act  Making  a  Grant  of 
Alternate  Sections  of  the  Public  Lands  to  tbe 
State  of  Michigan  to  Aid  in  the  Construct  ion 
of  Certain  Railroads  in  said  State  and  for  Other 
Purposes,'  which  took  effect  June  8,  1K>6^, 
which  are  opposite  to  and  coterminous  with  the 
uncompleted  portion  of  anv  railroad,  to  aid  in 
the  construction  of  which  said  lands  were 
granted  or  applied,  and  all  such  lands  are 
hereby  declared  to  be  a  part  of  the  public  do- 
main; .  .  . 

"Sec.  2.  That  nothing  ,  .  .  And  providmi 
further.  That  this  Act  shall  not  be  be  con- 
strued to  prejudice  to  any  right  of  the  Porta  j:^^ 
Lake  Canal  Companv,  or  tbe  Ontonacoti  «k 
Brule  River  Railroad  Company,  or  auy  per- 
son claiming  under  them,  to  apply  hereafter  to 
the  courts  or  to  Congress  for  any  legal  or  eouit- 
able  relief  to  which  they  may  now  be  entitled. 
nor  to  preiudice  any  right  of  forfeiture,  aa 
hereby  declared,  or  recovery  of  the  Uniteii 
States  in  respect  of  any  of  the  lands  claimed 
by  said  comiNinies,  nor  to  the  prejudice  of  tb« 
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figkt  of  any  person  cUimiDg  adversely  to  said 
<oraaoSes  or  tbeir  asaigDa,  under  the  laws  of 
<fe  United  States. 

**8ec  S.  That  in  all  cases  when  any  of  the 
kads  forfeited  by  the  first  section  of  this  Act, 
or  when  any  lands  relinquished  to,  or  for  any 
<Mi9e  resumed  by,  the  United  States  from 
ptnn  for  railroad  purposes,  heretofore  made 
w  tbe  state  of  Michigan,  have  heretofore  been 
4»poKd  of  byUhe  proper  officers  of  the  United 
Stiles  or  under  state  selections  in  Michigan, 
«ocifinDed  by  tbe  Secretary  of  the  Interior,  un- 
6b  color  of  tbe  public  land  laws,  where  tbe 
eoosideration  received  therefor  is  still  retained 
^tbe  government,  tbe  right  and  title  of  all 
penoos  holding  or  claiming  under  such  dis- 
pneals  ihall  be,  and  is  hereby  confirmed:  Pro- 
riied,  kattecer.  That  where  the  original  cash 
porcbasera  are  the  present  owners  this  Act 
AaH  be  operative  to  confirm  tbe  title  only  of 
sscb  said  cash  purchasers  as  tbe  Secretary  of 
tbe  Interior  shall  be  satisfied  have  purcbased 
vitboot  fraud  and  in  the  belief  that  they  were 
ikrrel^  obtaining  valid  title  from  tbe  United 
37 11  States.  That  nothing  *berein  contained 
shall  be  construed  to  confirm  any  sale  or  entries 
«f  hods,  or  any  tract  in  any  such  state  selection, 
QpoQ  wbich*  there  were  tiona  fide  pre-emption 
or  bomestead  claims  on  the  first  day  of  May, 
1888,  arisine  or  asserted  by  actual  occupation 
of  tbe  land  under  color  of  the  laws  of  the 
Tailed  States,  and  all  such  pre-emption  and 
bomestead  claims  are  hereby  confirmed. 

**Sec  i.  That  no  lands  declared  forfeited  to 
ibe  United  States  by  this  Act  sball  inure  to  tbe 
benefit  of  any  state  or  corporation  to  wbich 
lands  may  have  been  granted  by  Congress  ex- 
<ept  as  herein  otherwise  provided;  nor  shall 
tbis  Act  be  construed  to  enlarge  tbe  area  of 
had  original] V  covered  by  any  such  grant,  or 
to  waive  or  release  in  any  way  any  right  of  the 
Tnited  States  now  existing  to  have  anv  other 
hods  granted  by  them,  as  recited  in  tbe  first 
section,  forfeited  for  any  failure,  past  or  future, 
lo  comply  with  tbe  conditions  of  tbe  grant. 
Kor  shall  tbe  moiety  of  tbe  lands  granted  to 
say  railroad  company  on  account  of  a  main 
tad  a  branch  line  appertaining  to  uncompleted 
mad,  and  herebv  forfeited,  within  the  conflict- 
ing timita  of  the  grants  for  such  main  and 
brioch  lines,  when  but  one  of  such  lines  has 
been  completed,  inure,  by  virtue  of  tbe  for- 
feiture bereliy  declared,  to  tbe  benefit  of  the 
<anpleted  line." 

Mmr$,  Daniel  KBaUhud  John  F.  Dillon 
for  pUintifiP  in  error. 

Mr.  Don  M.  Dickinson  for  defendant  in 
enw. 

Mr.  JtuHee  Brewer  delivered  the  opinion 
'Of  the  court: 

Tbe  Act  of  June  8, 1856,  was  a  grant  t»  pro- 
^enU,  and  when  by  the  filing  of  tbe  map  of 
definite  location  tbe  particular  tracts  were  iden- 
tified tbe  title  to  those  lands  was  vested  in  the 
Mate  of  Michigan,  to  be  disposed  of  by  it  in  aid 
-of  tbe  construction  of  a  railroad  between  On- 
tooagon  and  tbe  Wisconsin  state  line.  The 
hads  were  withdrawn  from  tbe  public  domain, 
aadoo  looeer  open  to  settlement  by  individuals 
3721  for  'preemption  or  other  purposes.  Al- 
though there  was  a  provision  for  tbe  forfeiture 
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of  the  lands  if  tbe  road  was  not  completed 
within  ten  years,  such  provision  waa  a  condi- 
tion subsequent,  wbicb  could  be  enforced  only 
by  the  orl^nal  grantor,  the  United  States. 
And  until,  m  some  appropriate  method,  it  as- 
serted its  right  of  forfeiture,  tbe  title  remained 
in  the  state  of  Michigan  or  the  corpora t ions 
upon  which,  from  time  to  time,  it  conferred 
the  benefit  of  the  srant.  Schulenherg  v.  Har- 
riman,  88  U.  S.  21  Wall.  44  [22;  551];  United 
States  V.  Southern  Pae.  B.  Co.  146  tJ.  S.  570 
[86:1091];  United  States  v.  yorthem  Pae.  R. 
Co.  152  tJ.  S.  284  [88: 443].  The  case  of  Scht^ 
lefiberg  v.  Harriman,  supra,  is  exactly  in  point. 
In  that  case  was  considered  aland  grant  to  tbe 
state  of  Wisconsin— a  grant  with  a  provision 
for  forfeiture  of  the  lands  on  a  failure  to  con- 
struct tbe  road.  After  a  full  consideration  of 
the  question,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  aummed  up  tbe  result  in 
these  words:  '*In  the  present  case  no  action 
has  been  taken  either  by  legislation  or  judicial 
proceedings  to  enforce  a  forfeiture  of  tbe  estate 
granted  b^  the  acts  of  1856  and  1864.  Tbe 
title  remains,  therefore,  in  tbe  state  as  com- 
pletely as  it  existed  on  the  day  when  the  title 
by  location  of  tbe  route  of  the  railroad  acquired 
precision  and  became  attached  to  the  ad  joining 
alternate  sections." 

Again,  the  grant  made  by  tbe  Act  of  June  3, 
1856,  to  the  state  of  Michigan  contemplated 
separate  railroads  from  Ontonagon  to  the  state 
line,  and  from  Marquette  to  the  state  line. 
This  is  obvious  from  tbe  language  of  the  Act 
Tbe  legislature  of  the  state  of  Michigan  treated 
it  as  such,  and  conferred  the  grant  on  two  sep- 
arate  corporations.  And  this  distinction  has 
since  been  recognized  aeain  and  again,  both  by 
the  state  and  United  States,  down  to  and  in- 
cluding the  confirmatory  Act  of  Congress  of 
March  2.  1889,  in  which  the  "Onto'ja^on  & 
Brule  River  Railroad  Company"  is  mentioned 
as  one  of  tbe  companies  whose  rights  were  not 
to  be  prejudiced  by  the  forfeiture. 

Prior  to  the  Act  of  Congress  of  March  2, 
1889.  there  was  on  the  part  of  the  United  States 
no  legislation  or  iudicial  proceeding  looking  to 
a  forfeiture  of  these  lands,  or  a  retransfer  of 
nhem  to  the  United  States.  Up  to  that  [373 
time,  therefore,  they  remained  the  proptriy  of 
the  state  of  Michigan,  to  be  used  by  it  in  aid  of 
tbe  construction  Of  a  railroad  between  Ontona- 
gon and  the  Wisconsin  state  line.  Whatever 
changes  were  made  by  the  state  as  to  the  bene- 
ficiary of  such  grant*  whatever  releases  may 
have  been  executed  by  any  such  beneficiary  to 
tbe  state,  they  in  no  manner  operated  to  retrans- 
fer the  lands  to  tbe  United  States.  It  is  true 
that  the  governor  of  tbe  state  at  one  time  exe- 
cuted a  formal  releaf^e  of  them  to  tbe  United 
States,  but  such  release  was  beyond  bis  power. 
Tbe  only  authority  which  he  had  in  tbe  matter 
was  that  conferred  by  the  resolution  of  the  leg- 
islature of  the  state  of  Michigan  of  February 
21. 1867,  wbich  described  other  lands.  Indeed, 
the  instrument  wbich  the  governor  executed, 
in  terms  referred  to  that  legislation  as  bis  au- 
thority, so  that  no  one,  after  examination, 
could  have  been  misled. 

Further,  tbe  grant  to  the  state  of  Michigan 
was  to  aid  in  the  construction  of  a  railroad. 
Affirmatively,  it  was  declared  in  the  acts  of 
Congress  that  the  lands  ahould  be  applied  by 
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the  state  to  oo  other  purpose.  Even  if  there 
had  been  no  such  express  declaration,  such  a 
limitation  would  be  implied  from  the  declara- 
tion of  Congress  that  it  was  granted  for  the 
given  purpose.  As  the  state  of  Michigan  had 
no  power  to  appropriate  these  lands  to  any 
other  purposes,  certainly  no  act  of  any  execu- 
tive officer  of  the  state  could  accomplish  that 
which  the  state  itself  had  no  power  to  do. 

The  railroad  grant,  the  filing  of  the  map  of 
definite  location,  and  the  certification  of  the 
lands  to  the  state  were  all  before  the  canal 
grant,  so  that  at  that  time  these  lands  were 
identified,  separated  from  the  public  domain, 
appropriated  to  a  particular  purpose,  and  not 
to  be  considered  as  within  the  scope  of  any  sub- 
sequent grant  by  Congress,  unless  in  terms 
made  so.  General  terms  in  a  subsequent  grant 
are  always  held  to  not  include  lands  embraced 
within  the  terms  of  the  prior  grant.  Even  a 
patent  may  be  declared  void  if  issued  for  lands 
theretofore  reJ*erved  from  sale.  This  is  the  set- 
tled rule  of  this  court.  Wilcox  v.  Jackson,  38  U. 
8.  13  Pet.  498  [10:264];  Stoddard  v.  Ohamben, 
43  U.  S.  2  How.  284  [11 :  2691;  Bissell  v.  Penrose, 
374]  49  U.  8.  8  How.  317  [12: 1095];  *Minter 
V.  Grommelin,  59  Q.  8.  18  How.  87  [15:  2791; 
Easton  v.  SalUbury,  62  U.  S.  21  How.  426  [16: 
181];  Reichert  v.  Felps,  73  U.  8.  6  Wall.  160 
[18:  8491;  Morton  v.  iVe&raAJto.  88  U,  ^.  21 
Wall.  681)  [22:  639];  ShepUyv.  CowanM  U.S. 
330  [28:  424];  I^tentoorth,  X.  dt  O,  R.  Co.  v. 
United  States,  92  U.  8.  738  [23:  6341;  NewhaU 
▼.  Jt^'anger,  92  U.  8.  761  [23:  769];  Sherman  v. 
Buiek,  93  U.  S.  209  [23:  849];  St.  Ix>uis  Smelt. 
d  Ref.  Co.  V.  Kemp,  104  U.  8.  636  [26:  8751: 
Steel  V.  St.  TxmU  Smelt,  dk  Rrf.  Co.  106  U.  8. 
447  [27:  226];  Reynolds  v.  Iron  Silv^  Min.  Co. 
116  IF.  8.  687  [29:  774];  Wright  v.  RosOerry, 
121  U.  8.  488  [30: 1039];  Doolan  ▼.  Carr,  125 
U.  8.  618  [31: 844]. 

From  these  cases  we  make  these  two  quota- 
tions, as  clearly  setting  forth  the  law  applica- 
ble to  this  question.  In  St.  J.ouis  Smelt,  dt 
Rrf.  Co.  V.  Kemp,  supra,  it  was  said: 

"Of  course,  when  we  speak  of  the  conclusive 
presumptions  attending  a  patent  for  lands,  we 
assume  that  it  was  issued  in  a  case  where  the 
department  had  jurisdiction  to  act  and  execute 
it;  that  is  to  say,  in  a  case  where  the  lands  be- 
longed to  the  United  States,  and  provision  had 
been  made  by  law  for  their  sale.  If  they  never 
were  public  property,  or  had  previously  been 
disposed  of,  or  if  Congress  had  made  no  pro 
vision  for  their  sale,  or  had  reserved  them,  the 
department  would  have  no  jurisdiction  to 
transfer  them,  and  its  attempted  conveyance 
of  them  would  be  inoperative  and  void,  no 
matter  with  what  seeming  regularity  the  forms 
of  law  may  have  been  obiervcd." 

A.nd  in  Doolan  v.  Carr,  supra: 

"There  is  no  question  as  to  the  principle 
that  where  the  officers  of  the  government  have 
issued  a  patent  in  due  form  of  law,  which  on 
its  face  is  sufficient  to  convey  the  title  to  the 
land  described  in  it,  such  patent  is  to  be  treated 
as  valid  in  actions  at  law,  as  distinguished  from 
suits  in  equity,  subject,  however,  at  all  times 
to  the  inquiry  whether  such  officers  had  the 
lawful  authority  to  make  a  conveyance  of  the 
title.  But  If  those  officers  acted  without  au- 
thority; if  the  land  which  they  purported  tr 
convey  had  never  been  within  their  control,  oi 
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had  been  withdrawn  from  that  control  at  the 
time  they  undertook  to  exercise  such  author- 
ity, then  their  act  was  void — void  for  want  of 
power  in  them  to  act  on  the  subject-oiatter  of 
the  patent,  not  merely  voidable. 

^Counsel  for  plaintiff  in  error  cite  aer-  [37i> 
era]  cases  in  which,  power  having  been  given 
to  the  Secretary  of  the  Interior  to  detemiine  a. 
question  of  fuct,  his  determination  thereof,  n.« 
expressed  by  the  issue  of  a  patent,  was  held 
conclusive.  The  latest  of  those  cases  ia  Bardrt 
V.  Northern  Pae.  R.  Co.  154  U.  8.  288  [38: 982], 
in  which  the  rule  was  thus  stated: 

"It  is  the  established  doctrine,  expreiaed  in 
numerous  decisions  of  this  court,  that  wherever 
Congress  has  provided  for  the  diapositioo  of 
any  portion  of  the  public  lands,  of  a  particular 
character,  and  authorizes  the  officers  of  the 
Land  Department  to  issue  a  patent  for  such 
land  upon  ascertainment  of  certain  facts,  thac 
department  has  jurisdiction  to  inquire  isto  and 
determine  as  to  the  existence  of  such  facts,  and 
in  the  absence  of  fraud,  imposition,  or  mi<» 
take,  its  determination  is  conclusive  againftt 
collateral  attack." 

That  case  fully  iljustrates  the  extent  to  which 
the  rule  goes.  The  grant  to  the  Northern  Pa- 
cific was  of  lands  ''non-mineral,**  and  it  was 
held  that  it  was  a  question  of  fact  whether 
lands  were  mineral  or  non  mineniU  and  that 
question  of  fact  was  for  the  deter uiinat ion  of 
the  Land  Department,  and  when  determined 
by  it,  conclusively  settled.  But  those  cases  axe 
not  pertinent,  for  here  there  was  no  question 
of  fact  to  be  determined.  Long  prior  to  any 
legislation  respecting  the  canal  grant  the  lands 
granted  to  the  Ontonagon  Company  had  bt-en 
identified  and  set  apart.  The  record  thereof 
was  in  the  office  of  the  Land  Department,  Bv 
that  identification  and  certification  those  laotla 
were  absolutelv  separated  from  the  public  di> 
main,  and  as  fully  removed  from  the  oootrol 
of  the  Land  Department  as  tliough  they  had 
been  already  patented  to  the  state.  And 
whether  those  lands  were  or  were  not  retometi 
to  the  United  8tate8,  and  released  from  thr 
burden  of  that  grant,  was  not  a  question,  ot 
fact,  but  one  of  law.  and  depended  upon  the 
construction  to  be  given  to  the  resoIutioQ  of 
the  state  of  Michigan  of  February  21, 1867. 

Much  reliance  is  placed  by  counsel  io  brit  f 
nnd  argument  upon  the  "obvious  intent**  an*) 
the  "general  understanding."    It  is  said  that. 
ns  indicated  by  the  provisions  of  the  two  act« 
of  June  3.  1856,  the  original  plan  was  the  con 
St  ruction  *of  a  main  line  from  Fond  dn  [37<^ 
Lac  northerly  to  the  state  line,  and  tbeoce  in 
two  branches  to  Marquette  and  Ontonagon,  cm 
Lake   8uperior;    that   when    this   rdao    wsa 
changed,  and  the  route  from  Fond  au  Lac  w^ 
the  state   line   abandoned  and  a  new  routr 
farther  eastward  sut)stituted  in  its  place,  it  wn^ 
to  be  expected  that  the  original  brancnet  would 
likewise  be  changed  to  something  to  oonocct 
with  the  new  main  line;  that  it  cannot  be  sop 
posed  that  Congress  would  contemplate   th<^ 
building  of  a  road  from  Ontonagon  southerly 
to  the  Wisconsin  state  line,  with  no  oonoec 
tions  at  that  place  with  any  other  road,  and 
that  hence,  although  only  the  Marquette   1i*<^ 
is  mentioned  in  the  resolutions  of   Congrcsa 
-ind  of  the  state  legislature  as  abaodoneo.  ei 
Soth  the  Marquette  and  Ontonagon  branch  e^* 
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v«t  baTe  been  Intended.    It  is  insisted  that 
ill  parties,  tbe  railroad  companies,  tbe  state, 
ud  tbe  Land  Department  of  tbe  United  States. 
•0  uo^leratood  tbe  scope  of  tbe  resolutions,  and 
tcted  apoo  tbat  anderstanding.    But  it  does 
roC  follow,  because  tbe  main  line  in  Wiscon- 
■n  was  moved  eastward,  that  Congress  deemed 
ii  onwiae  or  unnecessary  to  attempt  to  reacb 
tbe  waters  of  Lake  Superior  at  Ontonagon.    It 
may  be  tapposed  tbat  tbe  aid  already  panted 
to  tbe  Ontonagon  line,  and  wbicb  it  did  not  in 
tcnns  disturb,  was  sufficient  to  insure  its  con- 
sunctioo  to  a  junction  witb  the  new  main  line; 
or,  it  may   have  thought  tbat  a  lice  simply 
opesing  tbat  part  of  tbe  state  of  Michigan  to 
tbe  waters  of    Lake  Superior  deserved  Con- 
gmsional   aid.     In  tbe  original  Act  granting 
■id  to  tbe  state  of  Michigan  four  lines  or  roads 
ne  Dimed  in  a  single  sentence.    ^  lien  Con- 
nw,  by   subsequent  legislation,  selects  only 
nteof  those  lines,  and  relocates  that,  it  is  go- 
tn|r  Tery  far  to  say  that  Congress  must  have  in- 
trcdrd  to  abandon  one  or  all  of  the  other  three, 
tod  to  withdraw  the  aid  which  it  bad  granted 
ft>r  their  construction.    Neither  can  it  be  said 
that  there  has  been  any  "generni  understnnd- 
ifig."    True,  tbe  Northwestern  Railwny  Com- 
pany, when  called  upon,  executed  to  tbe  state 
1  leleafe  of  its  interest  in  tbe  lands  granted  to 
lid  in  tbe  building  of  the  Ontonagon  line,  but 
tbat  might  well  be,  because  it  had  no  thought 
rf  rrnstructiog  any  such  line,  and  bad  no  desire 
377]to  bold  on  to  a  grant  which  it  did  *not  in- 
teod  to  use.'   It  may  be  conceded  tbat  there 
has  been  some  confusion  in  tbe  rulings  of  the 
rirpHnment.  and  in  tbe  action  of  tbe  state  offi- 
cimb.    Nevertheless  there  has  been  no  uniform 
interprftation  of  tbe  condition  of  things  as  is 
daia:eii   by  counsel.    On  the  contrary,  there 
wnv  frequent  assertions  of  right  by  the  state; 
efforts  by  it  to  utUize  tbe  grant  to  tbe  Onton- 
iron  Company  in  the  construction-  of  the  pro- 
posed road.     It  cannot  be  said  that  there  has 
been  ceneral  acquiescence  in  one  interpretation. 
So,  after  all,  as  there  is  no  pretence  of  any  pro- 
ceediDg  in  tbe  way  of  forfeiture  by  the  United 
States  prior  to  the  Act  of  March  2,  H?89,  the 
question  must  depend  upon  the  scope  and  effect 
of  tbe  action  of  tbe  legislature  of  tbe  state  of 
Michigan;  and  that,  as  we  have  seen,  only  con- 
templated a  release  of  the  grant  so  far  as  it 
«u  to  aid  in  tbe  construction  of  tbe  Marquette 
aod  state  line  road 

It  follows  from  these  considerations  tbat  at 
tbe  t  me  of  the  passage  of  the  Act  of  March  2. 
18W.  reithcrthe  plaintiff  nor  defendant  bad 
wyrightor  title  to  tbe  tract  in  controversy. 
It,  like  other  lands  within  the  Ontona;^on 
pant,  belonged  to  tbe  state  of  Michigan,  to  be 
disposed  of  by  tbat  state  only  in  aid  of  tbe 
construction  of  a  railroad,  and  subject  to  for- 
feitnre  by  tbe  United  States  for  failure  to  con- 
tract tbe  road 

We  come,  therefore,  to  tbe  final  question, 
and  thai  is.  the  true  construction  of  tbe  Act  of 
March  8. 1880. 

Tbe  first  section  simply  declares  a  forfeiture 
cf  tbe  londs  opposite  to  and  coterminous  with 
tbe  nncompleied  portion  of  any  railroad  in  aid 
of  which  the  grant  of  1856  was  made.  Bo  far 
ii  tbe  parties  to  this*  controversy  are  concerned, 
tkat  is  the  whole  significance  of  the  section. 
As  to  them  it  grants  nothing  and  withdraws 


nothing.  And  as  at  the  time  of  the  passage  of 
the  Act  neither  settler  nor  company  had  any 
right  or  title  to  the  lands,  if  this  were  the  only 
section  it  would  operate  simply  to  resume  the 
title  to  the  United  States,  clear  tbe  lands  of  all 
pretense  of  adverse  claims,  and  addlbem  to 
tbe  public  domain,  to  be  thereafter  disposed 
of  as  other  public  lands  are  disposed  of.  The 
second  and  third  sections  are  the  troublesome 
parts  of  the  Act,  and  it  must  l>e  conceded  tbat 
the  true  construction  is  joot  altogether  obvious, 
and  yet  when  tbe  'situation  as  it  existed  [37S 
and  as  it  was  known  to  Congress  is  con- 
sidered, the  meaning  can  be  satisfactorily 
discerned.  Some  of  the  lands  had  been  se- 
lected and  certified  to  tbe  state  of  Michigan  by 
tbe  ofiScers  of  the  Lahd  Department  in  part 
satisfaction  of  tbe  canal  grant.  Some  were 
occupied  by  settlers  claiming  tbe  right  of  pre- 
emption and  homestead,  and  of  these  some 
were  lands  which  bad  been  selected  and  certi- 
fied to  tbe  state.  Possibly  some  were  claimed 
by  tbe  state,  or  individuals  under  tbe  Swamp 
I^nd  Act,  or  other  acts  of  Congress.  Con- 
gress knew  tbat  these  lands,  the  title  to  wbicb 
it  was  purposing  to  resume  discharged  of  all 
right  on  the  part  of  the  state  of  Michigan  to 
use  them  in  aid  of  the  construction  of  a  rail- 
road, were  already  subject  to  other  and  con- 
fiicting  claims,  of  no  legal  validity,  yet  of  a 
character  justifying  consideration.  Under 
those  circumstances,  with  the  view  of  securing 
an  equitable  adjustment  of  these  confiicting 
claims,  it  enacted  the  second  and  third  senious 
of  this  Act.  It  will  be  more  convenient  to 
consider  the  third  section  first.  That  recog- 
nizes  that  certain  of  these  lands  had  been  here- 
tofore "disposed  of  by  the  proper  officers  of 
the  United  Slates  or  under  state  selections  in 
Michigan  confirmed  by  tbe  Secretary  of  the 
Interior,  under  color  of  tbe  public  land  laws,** 
and  declares  tbat  if  tbe  "consideration  re- 
ceived therefor  is  still  retained  by  the  govern- 
ment" tbe  title  of  the  lands  thus  of  "shall  be 
and  is  hereby  confirmed."  Now,  there  bad 
been,  as  appears,  state  selections  in  Micbigai^ 
of  a  portion  of  these  lands  for  tbe  canal  com- 
pany, which  selections  bad  been  confiimed  by 
the  Secretary  of  tbe  Interior,  and  such  selec- 
tions were  made  under  color  of  of  the  acts  of 
Congress  making  the  canal  grant.  This  makes 
a  case  appftrently  within  tbe  scope  of  tbe  con- 
firmation. But  this  is  denied,  because,  first, 
tbe  selections  were  under  color  of  special 
grants  to  aid  in  the  construction  of  tbe  canal, 
and  not  under  color  of  tbe  general  laws  in  re-^ 
spect  to  tbe  disposal  of  public  lands;  and,  sec- 
ondly, because  the  government  received  no 
consideration  therefor,  and  of  course  cannot  be 
said  to  still  retain  that  wbicb  it  never  received. 
This  view  is,  as  is  claimed,  also  supported  by 
tbe  proviso  immediately  following,  to  wit, 
"tbat  *where  tbe  original  cash  purcnas-[37t^ 
ers  are  the  present  owners,"  etc.,  as  though 
tbe  confirmation  was  intended  to  apply  to- 
those  only  who  bad  paid  money  to  the  govern- 
ment, and  in  tbat  way  bad  obtained  a  claim 
of  title  to  tbe  lands.  There  is  some  force  ta 
this  contention,  but  we  think  it  places  too  nar- 
row a  construction  upon  tbe  language.  It  does 
not  appear  from  this  record,  except  inferentially 
from  a  letter  of  tbe  Comraisaior.cr  of  tbe  Gen- 
eral Land  OfiSce,  tbat  tbeie  were  any  selectiona* 
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of  lands  within  the  railroad  grant  made  by  the 
itate  otherwise  than  in  attempted  satisfaction 
of  the  canal  grant,  and  we  are  not  aware  of 
«ny  Act  of  Congress  granting  lands  to  the  state 
of  Michigan  for  any  purpose,  cash  considera- 
tions for  which  were  to  be  paid  by  the  state,  or 
received  by  the  general  government;  while  it 
does  appear  that  the  attention  of  Congress  was 
called  to  the  fact  that  selections  had  been  made 
by  the  state  and  confirmed  b^  the  Secretary 
of  the  Interior  of  lands  within  this  rail- 
road grant  for  the  purpose  of  satisfying  the 
•canal  grant.  The  language  must  be  under- 
stood as  intended  by  Congress  to  be  applicable 
to  the  state  of  facts  as  it  existed  and  was  known 
to  exist,  and  not  to  a  state  of  facts  which  did 
not  and  could  not  exist.  Hence  the  term  "pub- 
lic land  laws,"  fairly  construed,  refers  not 
simply  to  the  statutes  making  general  disposi- 
tion of  the  public  domain,  but  to  any  laws  of 
Congress,  special  or  general,  by  which  public 
lands  were  disposed  of.  So  the  phrase,  "where 
the  consideration  received  therefor  is  still  re- 
tained by  the  government,"  is  satisfied  when- 
ever the  conditions  of  the  attempted  convey- 
ances have  been  fully  complied  with.  Thus, 
if  any  of  the  lands  had  been  disposed  of  b^ 
the  proper  officers  of  the  government  to  indi- 
viduals under  the  homestead  laws,  it  could 
properly  be  held  that  the  consideration  re- 
ceived tor  such  conveyances  was  still  retained 
by  the  government,  although,  in  fact,  no 
money  had  been  paid;  for  the  consideration 
which  the  government  had  provided  for  the 
conveyance  of  such  lands  was  the  actual  occu- 
pation by  the  homesteader  for  the  specified  pe- 
riod. It  will  be  difficult  to  discover  any  eoui- 
table  reason  why  a  preemption  claim  should  be 
confirmed  and  a  homestead  claim  disallowed. 
d80]In  like  manper,  where  a  ^grsnt  was  made 
to  the  state  in  aid  of  the  construction  of  some 
work  of  a  public  or  quasi-public  character,  the 
construction  of  the  work  is  the  consideration 
of  the  grant,  and  when  that  is  accomplished 
the  consideration  is  received  and  retained  by 
the  government.  Here  it  appears  from  the 
testimony  that  the  canal  was  completed,  and, 
therefore,  the  consideration  of  the  grant  was 
received  and  retained  by  the  government.  Any 
other  construction  than  this  would  leave  the 
provision  as  to  state  selections  in  Michigan, 
confirmed  by  the  Secretary  of  the  Interior, 
without  significance.  So,  also,  the  proviso 
as  to  ori^nal  cash  purchaser  is  not  to  be  taken 
«8  implying  that  the  confirmation  only  extends 
to  cash  purchasers,  but.  as  making  a  further 
limitation  as  to  some  of  those  in  whose  behalf 
the 'confirmation  is  proposed,  to  wit,  those  who 
were  cash  purchasers  and  are  still  owners,  the 
limitation  being  that  as  to  them  thie  act  shall 
be  operative  only  when,  as  is  said,  the  Secre- 
tary of  the  Interior  shall  be  satisfied  that  they 
purchased  without  fraud,  and  in  the  belief  that 
they  were  obtaining  valuable  title  from  the 
United  States.  In  other  words,  the  rule  of 
bona  fides  was  applied  to  lands  still  held  bv 
the  original  cash  purchaser.  This,  by  impli- 
cation, excluded  from  its  opera!  ion  lands  held 
by  proper  conveyances  witbcut  notice  from 
the  original  purchasers.  And  this  is  the  ordi- 
nary limit  of  the  application  of  ihe  rule  of  bona 
fides.  It  was,  doubtless,  deemed  unnecessary 
to  make  a  like  provision  as  to  state  selections 
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because  fraud  could  not  be  imputed  to  tbe 
state.  This  construction,  and  this  alooe»  give* 
operative  force  to  all  the  clauses  of  this  con- 
firmatory clause  as  applied  to  the  actual  facta 
of  the  case,  and  should  be  received  aa  tbe  troe 
construction.  By  this  contirroatoiy  clauae. 
therefore,  tbe  title  of  the  canal  oompanj  waa 
confirmed  as  to  the  lands  selected  and  certified, 
with  the  approval  of  the  Secretary  of  the  Ib- 
terior,  in  satisfaction  of  the  canal  grant. 

The  only  limitation  upon  this  coofirmstloQ 
is  found  in  the  closing  sentence  of  that  sec- 
tion.   That    provides    that  this  coofirmstioQ 
shall  not  extend  to  any  tracts  "  upon  which 
there  were  bona  fide  pre-emption  or    home- 
stead claims  on  the  first  day  of  Msj,  l^Sttl, 
arising  or  asserted  by  actual  occupation  of  tbe 
*land  undercolor  of  the  laws  of  tbe  Uait-[3S1 
ed  States,  and  all  such  pre-emption  and  home* 
stead    claims    are  hereby  confirmed."     Evi- 
dently, the  intent  of  Congress  was  that  io  all 
cases  of  conflict  between  a  selection  in  aid  of 
the  canal  grant  and  the  claims  of  any  aettler, 
the  confirmation    should    depend    upon    the 
state  of  things  existing  at  a  named  date,  to 
wit.  May  1, 1888,  that  date  being  about  ten 
months  prior  to  the  passage  of  the  AcL     If  at 
that  time  there  were  no  bona  fide  pre-eroprioa 
or  homestead  claims  upon  any  particular  tract 
the  title  of  the  canal  company  was  confirmed. 
If,  on  the  other  hand,  there  was  then  a  bona 
fide  pre  emption  or  homestead  claim,  arisinr 
or  asserted  by  actual  occupation  of  tbe  land 
under  color  of  the  laws  of  the  United  States, 
such  pre-emption  or  homestead  claim  was  u> 
have  preference,  and  waa  confirmed.     It  was 
the  purpose  to  not  leave  open  to  dispute  be- 
tween the  parties  any  question  as  to  tbe  rela- 
tive equities  of  their  claims,  but  to  fix  a  pre- 
cise time,  and  to  describe  with  particularity 
the  conditions  which  must  exist  at  that  time 
in    order   to  give  the  one  priority  over  tbe 
other.    As  there  could  be  no  valid  transfer  of 
a  pre  emption  or  homestead  claim,  it  was  oq- 
necessary  to  distinguish  between  such  claim 
ants  ana  their  grantees  as  was  previously  done 
in  respect  to  cash  purchasers.    The  claim  of 
any  settler  coming  within  the  scope  of  this 
clause  was  declarea  by  it  prior  to  the  claim  of 
the  canal  company,  and  was  also  as  agaioic 
the  United  States  confirmed.     So,  that  in  any 
dispute  which  in  this  case  arises,  we  most  look 
to  the  condition  of  things  on  the  1st  of  May, 
1888,  in  order  to  determine  whether  the  de- 
fendant's homestead  claim  or  the  certificatioa 
to  the  canal  company  was  confirmed. 

Before  passing  to  an  inquiry  as  to  this  aoet' 
tion  of  fact,  it  is  necessary  to  refer  to  tboae 
provisions  of  section  2  which,  it  is  insisted, 
are  inconsistent  with  that  confirmation  of  tbe 
canal  selections  which  we  have  seen  was  tbt 
purpose  of  the  fore  part  of  section  8.  Sectioo 
2,  after  clauses  which  have  no  bearing  upoa 
this  question,  names  three  distinct  matteri. 
which  it  is  said  are  not  to  be  construed  ss 
prejudiced  by  •'this  Act."  First,  "any  ri^t 
of  tbe  Portage  Lake  Canal  Company,  or  tbe 
Ontonagon  &  Brule  River  Railroad  Company, 
or  any  person  'claiming  under  ihem  to  [SS2 
apply  hereafter  to  the  courts  or  toConereas  for 
any  legal  or  equitable  relief  to  which  they  may 
now  be  entitled."  It  will  be  borne  io  mioo 
I  that  it  is  "this  Act"— not  the  forfeiture,  Dd 
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tbe  cooflrmatioo,  nor  an}*  separate  provision 
of  tke  Act.  but  the  Act  as  a  whole,  includiog 
tMrdn  both  forfeiture  and  confirmation, which 
ii  Dot  to  work  any  prejudice.  Obviously  the 
<kaK  quoted  does  not  exclude  the  idea  of 
K»e  confirmation,  but  means  simply  that 
Dotbcr  forfeiture  nor  confirmation,  nor  any 
other  provision  in  the  Act.  shall  be  construed 
ts  «  nnal  settlement  of  all  the  claims,  legal 
aod  equitable,  of  the  companies  or  their  gran- 
lecf.  If.  for  instance,  the  canal  company, 
tccepiing  the  confirmation  provided  by  sec- 
tios  S,  should  fail  of  getting  all  the  lands 
ftifcted  and  certified  to  it,  and  so  receiving 
tbe  full  amount  of  the  erant  (as  from  the  con- 
dasioo  we  have  reached  in  this  particular  case 
it  seems  that  it  docs,  then  its  acceptance  is  not 
to  be  taken  as  an  estoppel  a^iost  any  subse- 
queot  claim  to  Ck>ngress  for  the  deficiency 
ansed  thereby.  So  if,  between  any  of  the 
rtrties  affected  by  this  confirmation,  there 
ffaould  be  controversies  in  which  on  the  part 
of  one  or  the  other  there  were  any  legal  or 
equitable  claims  not  arising  out  of  this  confirm- 
atofj  )egi<t1ation  of  Congress,  they  were  not 
to  be  preclude  from  liti|;ating  such  claims  in 
tbe  courts.  In  other  words,  the  confirmation 
k  io  such  a  case  to  be  regarded  as  nothing  but 
t  eoofirmation,'  and  without  further  effect  or 
«i|:Dificaoce. 

Tbe  second  matter  which  the  Act  was  not  to 
piejQdice  was  "any  right  of  forfeiture,  as 
hereby  declared,  or  recovery  of  the  United 
Scales  in  respect  of  any  of  the  lands  claimed 
br  said  companies."  The  meaning  of  this 
cttnse  is  not  so  clear.  A  reasonable  construc- 
tion is  that  all  the  provisions  in  the  Act,  in- 
chiding  both  the  forfeiture  and  the  special 
eoofirmation  named  in  section  8,  are  not  to 
prejudice  any  right  of  recovery  which  the 
United  States  may  have  as  against  anv  lands 
daioied  by  the  companies.  That  is,  if  there 
be  any  lands  within  the  scope  of  the  original 
railroad  grant  of  1856,  to  which  any  or  either  of 
tbcae  companies  make  any  claims,  and  which 
are  not  ck^rly  protected.  *bv  the  confirmation 
383]  ^mentioned  in  the  third  section,  the  full 
rigbts  of  the  government  in  respect  to  such 
hinds  may  be  enforced,  irrespective  of  such 
€ectioD.  While  the  language  is  a  little  obscure 
it  ought  not  to  be  construed  as  denying  the 
confirmation  which  seems  to  be  granted  by  the 
tbird  section,  and  those  words  in  that,  which 
are  reasonably  clear  in  their  meaning,  should 
not  be  overthrown  by  language  of  doubtful 
tmport  like  this.  The  only  other  construe- 
tioo  would  exclude  the  companies  named  from 
any  benefit  of  the  confirmatory  provisions. 
This  construction  would,  of  course,  compel 
«Q  affirmance  of  this  judgment  as  showing 
that  tbe  plaintiff  had  no  title  to  the  land,  and 
vas,  therefore,  in  no  position  to  question  the 
<)efendant's  possession. 

Tbe  tbird  matter  is  that  tbe  Act  shall  not  be 
construed  **  to  tbe  preiudice  of  tbe  right  of 
«ziy  person  claiming  adversely  to  said  compa- 
'  fiie^  or  their  assigns,  under  the  laws  of  the 
Tnited  States."  This  means  that  the  conflr- 
(BaiioQ  to  the  companies  shall  not  be  taken  as 
<p  attempt  to  invalidate  any  legal  or  equitable 
ngbts  of  any  one  as  against  such  companies. 
If  anything  bad  happened  through  contract. 
or  ^t>><^rTriae,  pivine  to  the  individual  a  legal 


or  an  equitable  claim  as  against  the  compa- 
nies, such  legal  or  eouitable  right  was  not  to 
be  affected  by  anything  In  this  Act.  But  that, 
so  far  from  conflicting  with  the  idea  of  a  con- 
firmation, rather  assumes  that  there  is  one, 
and  aims  to  determine  its  effect  rather  than 
deny  its  existence.  There  is,  therefore,  noth- 
ing in  any  of  these  provisions  to  overthrow 
the  construction  given  to  the  third  section,  or 
which  conflicts  with  the  confirmation  therejn 
provided. 

We  pass,  therefore,  flnallv  to  the  question 
of  fact  in  respect  to  the  defendant's  home- 
stead claim.  It  appears  that  he  entered  upon 
the  lands  in  March,  1888,  but  did  not  attetnpt 
to  make  an  entrv  in  the  land  office  until  May 
25,  1888.  While  the  term  <*  homestead 
claim"  is  sometimes  used  to  denote  the  mere 
formal  application  at  the  local  land  office,  ob- 
viously this  is  not  the  purport  of  the  term  as 
used  in  this  section,  for  it  is  defined  by  tbe 
succeeding  words,"  arising  or  asserted  by  act- 
ual occupation*of  the  land."  This  obviously 
includes  cases  in  which  the  party  is,  on  the  Ist 
of  May,  1888,  in  the  actual  ^occupation  [384 
of  tbe  land,  with  a  view  of  making  a  homestead 
of  it  under  tbe  laws  of  the  United  States. 

But  it  is  said  by  tbe  counsel  for  the  company 
that  it  was  not  a  bona  fide  homestead  claim 
because  at  tbe  time  tbe  defendant  entered  upon 
tbe  land  he  understood  that  it  was  a  part  of  a 
railroad  grant.  The  testimony  of  the  de- 
fendant is  all  that  there  is  bearing  upon  the 
?[uestion  of  l)ona  fides.  And  while  it  appears 
rom  his  testimony  that  he  understood  at  the 
time  of  his  entry  that  it  was  land  embraced 
within  a  railroad  land  grant,  he  also  testifies 
that  he  expected  that  the  grant  would  be  re- 
moved and  that  he  could  then  enter  the  land, 
and  that  he  went  there  for  the  purpose  of 
making  it  a  home.  Now,  It  may  be  true  as  a 
general  proposition  that  a  man  cannot  move 
upon  land  which  he  knows  belongs  to  another 
and  establish  a  bona  fide  claun  by  such 
wrongful  entry,  but  we  do  not  think  that  that 
rule  is  applicable  to  the  case  at  bar.  Tbe 
sense  in  which  *'bona  fide"  is  used  in  this 
clause  is  indicated  by  tbe  provision  io  the  one 
preceding  as  to  cash  purchasers.  Their  pur- 
chases were  to  be  protected  if  made  '*  witliout 
fraud  and  in  the  belief  that  they  were  thereby 
obtaining  valid  title  from  the  United  States.^' 
It  does  not  appear  that  he  knew  the  exact  con- 
dition of  the  outstanding  claims.  If  he  did, 
he  knew  that  this  railroad  grant  had  been  out- 
standing thirty-two  years,  that  the  land  was  to 
be  restored  to  the  government  if  the  road  was 
not  completed  within  ten  years,  and  that 
twenty-two  years  had  passed  since  the  time 
fixed  by  Congress  for  the  completion  of  tbe 
road,  and  nothing  had  been  done.  His  expec- 
tation was  (and  under  the  circumstances  not  an 
unreasonable  one)  that  Congress  would  at  some 
near  time  interfere  to  remove  all  this  out- 
standing claim.  Under  those  circumstances, 
and  in  expectation  of  such  removal,  he  enters 
upon  the  land.  Can  it  be  said  that  this  entry 
and  occupation  was  with  a  view  of  depriving 
anybody  of  title,  or  that  it  was,  as  against  the 
company,  a  wrongful  entry?  If  the  con- 
struction contended  for  were  accepted,  it 
would  exclude  from  the  benefit  of  the  Act  any 
ftcttler  upon  these  lands  who  knew  that  tbe 


1  su.s. 


U.  8..  Book  89. 


18 


10$ 


384-887 


SUPREMK  COUST  OF  THR  UnTTED  StATBS. 


Oct.  Tkiot, 


laDd  be  entered  opoD  was  within  tbe  railroad 
385]grant.  But  legislation  respectine  *public 
lands  is  to  be  construed  favorably  to  the  actual 
settler,  and  the  construction  contended  for  by 
tbe  canal  comiNiny  seems  to  us  too  narrow. 
If  a  party  entering  upon  a' tract,  although  he 
knew  that  it  was  within  tbe  limits  of  an  old 
railroad  grant,  did  so  under  the  honest  belief 
and  expectation  that  {that  grant,  if  not  tech- 
nically extinguished  by  lapse  of  time,  had  re- 
maineid  so  long  unappropriated  by  any  bene- 
ficiary that  Congress  would  shortly  resume  it, 
and  in  that  belief  determined  to  make  for  him- 
self a  home  thereon,  with  a  view  of  perfect- 
ing his  title  under  the  land  laws  of  the  United 
States  when  the  forfeiture  should  be  finally 
declared,  it  must  be  held, we  think,  that  he  is, 
within  the  terms  of  this  confirmatory  Act,  a 
bona  fide  claimant  of  a  homestead.  The  rul- 
ing of  the  circuit  court  was  correct,  and  the 
judgment  in  favor  of  the  defendant  is 
a&med. 


LAKE  SUPERIOR  SHIP  CANAL,  RAIL 
WAY  &  IRON  CO.,  Flf,  in  Err,. 

HUGH   PINAN. 
<8ee  8.  C  Beporter^  ed.  88S^ 

[No.  160.] 
Argued  No9.  $,  S,  1894>    Decided  Dec  20, 2894. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan, 
to  review  a  judgment  for  defendant,  Finan,  in 
an  action  of  ejectment  brought  by  said  Com- 
pany, plaintiff.  Retereed  and  remanded  for 
new  trial, 

Me$9n.  Danid  H.  BaU  and  John  F.  DilUm 
for  plaintiff  in  error. 

Mr,  Don  M,  Dickineon  for  defendant  in 
error. 


Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  differs  from  the  preceding,  in  that 
the  action  was  commenced  March  21, 1889,  and 
that  Finan,  the  defendant,  did  not  enter  upon 
the  tract  in  controversy  until  after  the  1st  of 
Majr,  1888.  His  entry  and  occupation  gave  him 
no  rights  to  the  land,  because  it  was  embraced 
within  the  railroad  grant  of  1856.  He  took 
nothing  under  the  confirmatory  Act  of  18^, 
because  he  was  not  a  bona  fide  claimant  or  in 
actual  occupation  on  the  1st  of  May,  1888. 
Tbe  land  was  selected  and  certified  to  the 
state  for  the  benefit  of  the  canal  company, 
and  was  within  the  scope  of  the  confirmation 
to  the  company  by  the  Act  of  1889.  The  title 
of  tbe  company  was,  therefore,  perfect  as 
agninst  him. 

The  judgment  ef  the  circuit  court  mu»t, 
therefore,  be  rewreed,  and  the  caee  remanded  for 
a  new  trioL 
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MICHAEL  DONAHUE,  Ptff,  in  Err.,  3SG 

r. 

LAKE  SUPERIOR  SHIP  CANAL.   RAIL- 
WAY  &  IRON  CO. 

(See  8.  a  Reporter*8  ed.  38(^388.1 

Construction  ef  land  grant. 

Where  two  lines  of  road  are  lided  by  laod  trrmntm 
made  by  the  same  Act,  and  the  lines  ot  tbome 
roads  cross  or  intersect,  the  lands  within  tbe 
**plaoe^  Imiits  of  both  at  the  crossinfr  or  toter* 
section  do  not  pass  to  either  company  In  prefer- 
ence to  the  other,  no  matter  which  line  may  be 
first  located,  or  road  built,  but  pass  in  equal  un> 
divided  moieties  to  each:  under  this  rule  and  the 
decision  in  Lake  Superior  8hip  OanaU  R.  &  L  Co. 
y.  Cunninvbam,  ante^  p.  183.  the  plaintifr  and  de> 
fendant,  as  the  record  stands,  seem  to  be  eecb 
the  owner  of  the  undivided  half  of  tbe  land  ii» 
controversy. 

I  Na  61.] 

Argued  Nof>,t5,  2394-    Decided  Dee.  20,   2894^ 

rr  ERROR  to  the  Circuit  Coart  of  the  Unfted 
SUtes  for  the  Western  District  of  M  ichi^zan. 
to  review  a  judgment  io  favor  of  the  Like 
Superior  Ship  Canal,  Railway  &  Iron  Conw 
pany,  plaintiff,  against  Michael  Dooabue,  de- 
fendant, for  the  recovery  of  the  possession  of 
a  tract  of  land.  Betersed,  and  caee  remanded 
for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Mr,  Don  M.  Dickinson  for  plaintiff  In 
error. 

Mr.  Daniel  H.  Ball  and  John  F.  Ditloa* 
for  defendant  in  error. 

Mr,  Jitetice  Brewer  delivered  the  opinion 
of  the  court: 

The  land  in  controyersy  in  this  case,  as  that 
in  controversy  in  the  two  prior  cases,  is  a  tract 
which  was  certified  to  the  state  of  Hicbirao 
on  December  12, 1861,  as  part  of  tbe  railroad 
grant,  and  afterwards,  in  1871,  again  certified 
to  the  state  in  part  satisfaction  of  tbe  canal 
grant.  Donahue,  the  plaintiff  in  error,  en- 
tered upon  the  land  in  February,  18^.  and 
has  ever  since  remained  in  possession.  He  en- 
tered with  the  view  of  pre-empting,  and  made 
his  first  application  under  the  pre-empiioo 
laws  on  April  11,  1888.  His  application  was 
rejected  by  the  local  office,  from  which  rejec- 
tion he  appealed  to  tbe  Commissioner  of  tbe 
Qeneral  Land  Office,  and  the  appeal  to  still 
pending  in  the  department.  Hi^  entry  and 
occupation  were  such  as  within  the  opinion  in 
the  Cunningham  *case  made  him  a  bona[3S7 
fide  claimant,  and  entitled  to  the  benefit  of  the 
confirmation  granted  by  tbe  closing  sentence 
in  section  three  of  the  Act  of  March  3,  1889. 

The  tract  was  not,  however,  within  the 
"clear**  six  miles  limits  of  the  Ontona^oo  8t 
State  Line  road,  but  was  near  tbe  crossing  of 
the  Ontonagon  and  the  Marquette  lines,  and 
within  six  miles  of  each,  and  was  part  of  tbe 
41,649.26  acres  certified  on  December  10. 1861.  • 
by  the  Land  Office,  in  a  separate  list  to  tbe 


NoTS.—^  to  land  granU  to  rafiroadf,  see  eoto  to 
Kansas  Pao.  R.  a  v.  Atchison,  T.ft  F.  B.  Go.  tte  fH. 

That  patents  for  land  may  tm  mt  aolde  farframd^ 
see  note  to  Bliller  v.  Kerr,  6e  9BL 
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titfe,  wbidi  liat  was,  as  appears  from  tbe  state- 
Brat  of  facts  io  the  Cuoniogbam  case,  io- 
daded  in  tbe  release,  made  on  Jaouary  31, 1868, 
by  tbe  Chicago  &  ^ortbwesterD  KailWav  Com- 
puj  to  the  state,  and  tbat,  on  May  1, 1868,  by 
Ike  ^yeraor  of  tbe  state  to  tbe  United  States. 
Ob  that  ground  it  was  held  by  tbe  circuit 
coon  that  tbe  lands  at  tbe  time  of  tbe  second 
certification  to  tbe  state,  to  wit,  tbat  in  satis- 
fiction  of  the  canal  grant,  were  wholly  re- 
iMd  from  tbe  operation  of  tbe  railroad  grant, 
lad  were  subject  to  selection  and  certification 
for  tbe  benefit  of  tbe  canal  comiMiny,  and  that 
mA  selection  and  certification  operated  to  pass 
tt>  it  a  foil  title — a  title  which  could  not  be  de- 
lated by  any  sabsequent  entry  by  tbe  defend- 
Bt  for  either  bonoestead  or  pre  emption.  Tbe 
cue  toma,  therefore,  on  tbe  effect  of  tbe  re- 
loHcs  to  the  state  and  by  it  to  the  United 
Slates. 

By  tbe  original  Act  of  June  8,  1856,  grants 
of  Isod  were  made  in  aid  of  the  construction 
of  two  roads,  one  from  Marquette  to  tbe  state 
lae,  and  one  from  Ontonagon  to  tbe  state  line. 
These  grants  were  bestowed  by  tbe  state  of 
Michigan,  separately,  on  tbe  Marquette  and 
Oatooagon  companies.  Tbe  rule  is  that  where 
two  liiKs  of  road  are  aided  by  land  grants 
■ade  by  the  same  Act  and  tbe  lines  of  those 
roads  cross  or  intersect,  the  lands  within  tbe 
"pbce^  limits  of  both  at  the  crossing  or  inter- 
lection  do  not  pass  to  either  company  in  pref- 
ocDce  to  tbe  other,  no  matter  which  line  may 
be  first  located,  or  road  built,  but  psss  in  equal 
QBdirided  moieties  to  each.  8t.  Paul  d  8.  C, 
R.  C9.  ▼.  Winona  d  St.  P.  R  Co.  112  U.  8. 
«)  [28:  872];  Sioyx  City  d  P.  R.  Co.  v.  Ohi^ 
«V>,  M.dSt.  P,  R.  Co.  117 U.  8. 406 [29:  928]. 
Tbii  role  was  evidently  in  tbe  mind  of  Congress 
388]  when  it  passed  tbe  ^confirmatory  Act 
of  1889,  for  in  the  last  sentence  of  section  four 
tkere  is  a  provision  that  a  moiety  forfeited  on 
tcooont  of  tbe  non-completion  of  one  main  or 
braoch  line  should  not  inure  to  the  benefit  of 
the  completed  line.  When,  therefore,  the 
roads  from  Marquette  and  Ontonagon  respec- 
tifdy  to  tbe  state  line  were  duly  located,  tbe 
hods  within  six  miles  of  both  at  tbe  intersec- 
tioa  became  appropriated  in  equal  undivided 
oMietief  to  aid  in  tbe  construction  of  eadi. 
Tbe  fact  of  the  consolidation  of  tbe  Marquette 
tad  tbe  Ontonagon  Companies  with  the  Fond 
da  Lac  Company,  and  tbe  further  fact  that  tbe 
map  <^  definite  location  was  prepared  and  filed 
by  tbe  consolidated  company,  in  no  manner 
ilfectthis  rule  of  appropriation.  The  lands 
vers  granted  by  the  United  States  to  tbe  state 
te  the  accomplishment  of  specified  purposes, 
tad  those  purposes  could  cot  be  defeated  by 
the  state,  or  by  any  corporations,  beneficiaries 
sader  tbe  state. 

It  may  be  tbat  tbe  release  of  tbe  Chicago  & 
Xorthwestem  Railway  Company,  at  tbat  time 
fte  beneficial  owner  of  both  th«>  Marquette  and 
the  Ootonagon  grants,  operated  to  relinquish  to 
tbetuteof  Michigan  tbe  title  to  all  the  lands 
vithin  sach  grants;  but  the  only  release  author- 
iied  by  tbe  legislature  of  tbe  state  of  Michigan 

^  of  tbe  lands  granted  to  aid  in  tbe  constnic- 
^  of  the  road  from  Marquette  to  tbe  Wiscon- 
■a  itate  line.  This  authorized  no  giving  up  of 
the  graot  in  aid  of  tbe  construction  of  the  road 
from  Ootonagon  to  tbe  state  line,  and  as  that 

uses. 


held  an  undivided  moiety  of  tbe  lands  at  the 
crossioe;,  to  tbat  extent  at  least,  it  still  remained 
after  aU  the  releases.  It  may  be  a  novel  coo- 
dition  which  resulted,  in  that  it  left  the  state 
and  tbe  United  States  Joint  owners,  each  hold- 
ing the  title  to  an  undivided  moiety  of  this 
body  of  lands,  and  it  may  be  that  further  evi- 
dence may  place  tbe  case  in  a  different  atti- 
tude;  but  on  the  record,  as  it  now  stands,  it 
would  seem  that  the  plaintiff  and  the  defend- 
ant were  each  the  owners  of  an  undivided  half 
of  tbe  land  in  controversy.  Inasmuch,  there- 
fore,  as  tbe  cirt  uit  court  erred  in  adjudging  to 
the  canal  company  the  full  title  to  the  laud,  its 
judgment  must  be  reversed,  and  tbe  case  re- 
manded for  a  new  triaL 


UNITED  STATES,  Appt..     (380 
e. 

VAN  B.  GUNNISON. 

(See  8.  a  Beporter's  ed.  889-890.) 

Clerk»  pf  ihipping  commissioner^ approtal  of 

account. 

L  The  riflrht  of  a  shipplnfr  cominissioner  to  em- 
ploy clerks  under  the  acts  of  June  8,  1884,  and 
June  17, 1886,  depends  on  tbe  sanction  of  the  Sec- 
retary of  the  Treasury. 

2.  The  statement  made  by  tbe  Secretary  of  the 
Treasury  in  appro vinfr  the  vouchers  of  a  sbippinff 
commissioner  up  to'the  amount  of  $100,  that  *'the 
services  enumerated  appeared  to  have  been 
necessarily  rendered,  applies  only  to  the  ser- 
vices which  he  approved,  and  not  to  those  which 
he  disapproved. 

[No.  484.] 

Submitted  Dee.  S,  1894.   Decided  Dee.  17, 1894. 

APPEAL  from  a  judgment  of  tbe  Court  of 
Claims  in  favor  of  Van  B.  Gunnison,  a 
shipping  commissioner  against  the  United 
States,  for  tbe  recovery  of  clerk  hire.  Re- 
aersed,  and  ease  reminded  with  directions  to 
render  judgment  for  tlie  United  Slates. 

Statement  by  Mr.  Justice  White: 
Tbe  appellee  sued  in  the  court  below  to 
recover  certain  fees  and  clerk  hire  which  he 
claimed  to  be  due  for  services  rendered  as 
shipping  commissioner  at  the  port  of  Mobile 
from  June  18.  1889,  to  February,  1800.  The 
claim  was  for  $1607  and  costs.  There  was 
judgment  below  in  bis  favof  for  $75,  being 
$25  a  month  for  clerk  hire  during  the  mouths 
of  December,  1889.  and  January  and  Febru- 
ary, 1890.  From  this  judgment  tbe  United 
States  appealed. 

Messrs.  Joshua  Erie  Dodfi^e*  Asmtant 
Aity.  Qen.t  and  Samuel  A.  Putman  for  ap- 
pellant. 

Mr.  Qeorge  A.  Kin^^  for  sppcllee. 

Mr.  Justice  White  delivered  tbe  opinion 
of  tbe  court : 

The  findintrs  of  fact  in  tbe  court  below 
were  as  follows: 

NOTB.— ^s  to  extra  vay  or  compensation  to  officers^ 
see  note  to  United  States  v.  Maodaniel,  8:  587. 
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"  I.  The  claimant  was  a  shipping  commis- 
sioner at  the  port  of  Mobile,  Ala. 

*^  During  the  term  of  his  service  he  made  a 
detailed  report  monthljr  to  the  Secretary  of 
tiie  Treasury  of  his  services  and  the  fees  pro- 
vided by  law,  with  a  full,  exact,  and  item- 
ized account  of  receipts  and  expenditures. 

**For  the  months  of  December,  1889,  and 
January  and  February,  1890,  his  returns  were 
as  follows: 

390]  Fees  provided  by  law. 

Dcoember.  1880,  paid  salary  of  clerk,  ^. .     fSftS  75 

January,  188Q,  paid  salarv  of  clerk,  $25 all  75 

February,  1800,  paid  salary  of  clerk,  $25...      284  50 

"On  each  of  said  accounts  the  Secretary 
made  and  signed  the  following  endorsement : 

**  'Approved  in  the  sum  of  one  hundred  dol- 
lars ($100)  and  respectfully  referred  to  the 
First  Auditor,  who  will  please  state  an  ac- 
count in  favor  of  the  U.  S.  shipping  com- 
missioner for  the  amount  found  due,  payable 
from  the  appropriation  for  'Salaries,  ship- 
ping service.  * 

**  'The  services  enumerated  within  appear 
to  have  been  necessarily  rendered. ' 

''The  account  was  stated  by  the  Auditor, 
admitted  and  certified  by  the  Comptroller, 
and  paid  to  claimant  in  accordance  tliere- 
with,  except  that  the  services  of  the  clerk 
were  wbolljr  omitted  from  the  account. 

'*II.  Previously  to  that  time  the  Secretary 
of  the  Treasury  had  fixed  the  compensation 
of  said  claimant  not  to  exceed  the  sum  of 
$100  a  mouth  by  a  letter  addressed  to  him, 

^u  follows* 

•*  'Washington,  D.  C,  November  28,  1889. 
^  *  V,  8,  Shipping  Commissioner,  Mobile,  Ala, 

"  '  Sir  :  From  and  after  the  1st  proximo  the 
compensation  allowed  you  under  section  1  of 
the  Act  of  June  19,  188iS,  will  not  exceed  the 
sum  of  one  hundred  dollars  ($100)  in  any  one 
month.  If  the  services  performed  by  you  in 
any  month  do  not  warrant  the  payment  of 
one  hundred  dollars  under  the  existing  reg- 
ulations, your  compensation  for  that  month 
will  remain  as  heretofore  fixed.  No  pay  ad- 
ditional to  the  monthly  compensation  herein 
mentioned  will  be  allowed  for  your  services 
as  shipping  commissioner. 
**•  'Respectfully  yours, 

**C.  S.  Fairchild,  Secretary r"" 

The  law  governing  the  compensation  of 
shipping  commissioners  is  found  in  the  Act 
of  June  6,  1884  (23  Stat,  at  L.  59,  g  27)  and 
of  June  7,  1886  (24  Stat,  at  L.  79,  §  1).  By 
391]  *the  first  of  these  statutes  (that  of  June, 
1884)  it  is  provided  that— 

''Shipping  commissioners  shall  monthly 
render  a  full,  exact,  and  itemized  account  of 
their  receipts  and  expenditures  to  the  Secre- 
tary of  the  Treasury,  who  shall  determioe 
their  compensation,  and  shall,  from  time  to 
time,  determine  the  number  and  compensa- 
tion of  the  clerks  appointed  by  such  com- 
missioner, with  the  approval  of  the  Secretary 
of  the  Treasury,  subject  to  the  limitations 
now  fixed  by  law. 

And  also  that — 

''AH  fees  of  shipping  commissioners  shall 
be  paid  into  the  Treasury  of  the  United 
States,  and  shall  constitute  a  fund  which 
shall  be  used  under  the  direction  of  the 
Secretary  of  the  Treasury  to  pay  the  com- 
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pensation  of  said  commissioners  and  tbeir 
clerks,  and  such  other  expenses  as  be  may 
find  necessary  to  insure  the  proper  administra- 
tion of  their  duties. 

By  the  second  statute  (June  19,  1886)   it 
is  provided  that — 

**  Shipping  commissioners  who  are  paid 
wholly  or  partly  by  fees  shal  1  make  a  detai  Ie<1 
report  of  such  services  and  the  fees  provided 
by  law  to  the  Secretary  of  the  Treasury,  un- 
der such  regulations  as  that  oflQcer  may  pre- 
scribe; and  the  Secretary  of  the  Treasury 
shall  allow  and  pay  from  any  money  in  the 
Treasury,  not  otherwise  appropriated,  said 
ofiicers  such  compensation  lor  said  services  aa 
each  would  have  received  prior  to  the  passage 
of  this  Act ;  also  such  compensation  to  clerks 
of  shipping  commissioners  as  would  have 
been  paid  tbem  had  this  Act  not  passed : 
PrHnded,  That  such  services  have,  in  the 
opinion  of  the  Secretary  of  the  Treasury, 
been  necessarily  rendered." 

We  think  it  clear  that  the  right  of  a  ship- 
ping commissioner  to  employ  clerks  Qoder 
these  provisions  depends  on  the  sanction  of 
the  Secretary  of  the  Treasury.  Indeed,  the 
Act  of  1884  expressly  so  says.  The  Act  of 
1886  while  making  some  changes  as  to  the 
method  of  compensating  the  commissioners, 
specifically  provides  that  the  clerks  of  such 
commissioners  shall  receive  such  compensa- 
tion as  would  have  been  paid  to  them  if  that 
Act  had  not  passed.  If  the  last  Act  did  not 
repeal  the  Act  of  1884,  the  plaintiff  could  not 
recover  without  the '^endorsement  of  tbe[392 
Secretary  of  the  Treasury, since  that  Act  gives 
him  the  right  to  determine  the  number  axid 
the  compensation  of  clerks  to  be  appointed 
by  the  a^mmissioner.  If  the  Act  of  1884  was 
repealed  by  the  Act  of  1886.  the  plaintiff  was 
equally  without  the  right  to  recover  clerk 
hire,  because  under  the  Act  of  1886  the 
amount  of  compensation  to  be  paid  to  the 
commissioner  or  his  clerk  depends  altoireiher 
on  the  judgment  of  the  Secretary  of  the 
Treasury,  who  is  required  by  that  Act  to 
certify  that  such  services  appeared  to  have 
been  necessarily  rendered. 

The  Secretary  formally  notified  the  ship- 
ping commissioner  in  November,  1889,  pre- 
vious to  the  month  for  which  clerk  hire  wm 
claimed,  that  his  compensation  would  be 
limited  to  $100  per  month,  and  that  no  ad- 
ditional compensation  would  be  allowed. 
When  the  vouchers  were  presented,  includ- 
ing the  items  of  clerk  hire,  the  Secretary  ap- 
proved them  only  for  $100  per  month.  'This 
allowance  necessarily  excluded  the  clerk 
hire. 

The  court  below  based  its  ruling  upon  t)>e 
fact  that,  in  approving  the  vouchers  up  to 
the  amount  of  $100,  the  Secretary  made  the 
statement  that  ^the  services  enumerated  ap 
pear  to  have  been  necessarily  rendered.  But 
this  language  of  the  Secretary  was  that  whicii 
the  statute  required  him  to  use  in  affixing 
his  approval.  As  he  only  approved  up  to 
$100,  which  excluded  the  clerk's  pay,  the 
language  must  necessarily  be  applied  only  to 
the  services  which  he  apprv*ved.  and  not  to 
those  which  he  disapproved.  To  hold  other- 
wise would  be  to  say  that,  although  the 
Secretary  rejected  the  items  for  clerk  hire. 
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to  jet  approved  them.  The  error  below  re- 
•sin  from  consideriug  the  Secretary's  certif • 
idte  u  referring  to  other  services  than  those 
vbidi^be  approved. 

Jwdfmtnt  ret^ned,  and  case  remanded  with 
UneUam  U  render  judgment  far  the  United 
SeieL 


393]  LAURETTE  ESTELLE  HORNE, 
Plff.  in  Err., 

9, 

GEORGE  H.  HAMMOND  CO. 

(See  &  C.  Reporter's  ed.  308, 3M.) 

hriiiktien  of  eireuit  court— costs  on  reversal, 

L  Tbe  detcnption  of  tbe  plaintlff.  Id  the  title  of 
tto  oaute  as  **of  Cbetoea  in  said  district,**  and  in 
tto  amend  ment  declaration,  as  **the  widow-  of 
tto  late  H.  of  Cbelsea,  Suffolk  county,  common- 
wealth of  Massachusetts,**  is  not  sufficient  alleira- 
tfon  of  citizensblp  to  ffive  the  circuit  oourt 
Jvtodtction  of  the  suit. 

1  Where  the  record  does  not  show  that  the  dr- 
eoit  oourt  had  jurisdiction  of  the  suit,  which  de- 
pended  upon  the  dtiaenshlp  of  tbe  parties,  the 
Jodmient  will  be  reversed  at  the  costs  of  plain- 
tiff in  error,  and  the  cause  be  remanded  to  the 
efrcolt  court  for  ftirther  proceedings. 

[No.  86.] 
Argued  Ifov.  tO,  tl.  2894.    Decided  Dec.  17, 

1894. 

F\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  to 
reriew  a  ludgment  in  favor  of  the  George  H. 
Himmood  Company,  defendant,  against  Lau- 
rette  Estelle  Home,  admiDistratriz,  eta, 
pisiotiff,  in  an  action  brought  by  the  latter 
tiniost  the  former,  to  recover  for  the  death 
df  Gfinville  P.  Home,  alleged  to  have  been 
cmed  by  the  negligence  of  the  defendant. 
Besersed,  with  costs  against  plaintiff  in  error, 
esd  cause  remanded  to  the  circuit  court  for  fur- 
iker  proceedings. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Ea^rene  P.  Carver  and  Robert 
M,  Morse  for  plaintiff  in  error. 

ifr.  Cfreor^^  Patnam  for  defendant  in 
cnw. 

The  Chikp  Justicb:  The  title  of  this 
cause  describes  plaintiff  in  error  as  *'of  Chel- 
tea  in  said  district"  and  the  decedent  as  **  late 
of  Chelsea, "  and  the  defendant  as  **  a  corpo- 
ntion  organized  under  the  laws  of  the  state 
of  Michigan."  The  writ  and  the  original 
declaration  do  not  appear  in  the  record. 
Tbe  amended  declaration  commences  thus: 
"Plaintiff  says  that  she  is  the  widow  of  the 

KoTS.— ^  (n/urfsdictlon  of  United  States  circuit 
owt  depemUncr  on  partfeii  and  residenee,  see  note  to 
teorj  T.  OreenouflTb,  1: 610. 

At  to  colorable  conveyances  to  endbfe  suft  to  he 
bvMgac;  motive  of  transfer;  when  no  objection: 
««Pom;  residence  of  assignor^  see  note  to  M*Don- 
ildT.8maUe7,7:287. 

AstoamomU  neeessaru  to  frtve  furisdietianin  dr^ 
«*  emtrt  eases  prior  to  Act  of  ms;  amount  neees- 
•"Tf  tinct  AH  of  1876;  amount  in  dispute,  see  note 
to  SdiuQk  ▼.  Mollne,  M.  ft  S.  Oo.  87: 26«b 
U6  U.S. 


late  Granville  P.  Home  of  Clielsea,  Suffolk 
county,  commonwealth  of  Massachusetts,  and 
that  she  was  duly  appointed  by  the  probate 
court  of  Suffolk  county  administratrix  of  his 
estate." 

As  the  transcript  of  the  record  does  not 
show  that  the  circuit  court  had  jurisdiction 
of  the  suit,  which  depended  upon  the  citi- 
zenship of  the  parties,  and  counsel,  upon  hav- 
ing their  attention  called  to  the  matter,  have 
furnished  nothing  of  record  which  would 
supply  the  defect,  the  judgment  must  be 
reversed  at  the  costs  of  plaintiff  in  error,  and 
the  cause  be  ren^nded  to  the  circuit  court 
for  further  proceedings.  *  Robertson  v.  f^dO^ 
Cease,  97  U.  8.  646,  649  [24 :  1057,  10581  ;  An 
derson  v.  Watt,  188  U.  8.  694,  702  J'34 :  1078, 
10811 ;  Timmons  v.  Elpton  Land  Co,  189  U. 
S.  378  [85 :  1951 ;  Denny  T.  Pironi,  141  U. 
S.  121  [85:  657]. 

Ordered  accordingly. 


ROBERT  T.  SWAN,  Trustee,  Appt^ 

V. 

JOHN  HILL  BTAU 

Appeal  to  territorial  supreme  court. 
(See  &  a  Reporter*s  ed.  aOi-SM.) 

Where  the  bond  on  appeal  to  the  supreme  court  of 
a  territory,  had  no  obligees,  and  was  not  con- 
ditioned accordinff  to  law.  and  no  application  to 
file  a  sufficient  bond  was  made,  that  oourt  did 
not  err  in  dismissing  tbe  appeaL 

[No.  101.] 

Submitted  Dee.  4.  iS94.    Decided  Dec.  17, 1894. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Arizona,  dismis- 
ing  an  appeal  to  that  court  from  a  decree  of 
the  district  court  of  Cochise  county,  in  an 
action  brought  by  John  Hill  et  al,,  piaintiffs, 
against  H.  C.  Herrick  et  al.,  defendants,  ad- 
judging the  priority  of  right  to  the  waters  of 
the  San  Pedro  river  of  the  several  parties  to 
the  suit.    Affirmed. 

Statement  by  the  Chief  Justice: 

This  was  an  action  brought  by  John  HUT, 
A.  B.  Wild,  S.  B.  Curtis  and  Samuel  Summers, 
in  the  district  court  of  Cochise  county,  against 
H.  C.  Herrick  and  others,  including  the  Bos- 
ton Mining  &  Reduction  Company,  to  establish 
plaintiff's  alleged  prior  right  to  the  use  of  the 
waters  of  the  San  Pedro  river  for  irrigation 
purposes,  and  to  restrain  defendants  in  respect 
thereof.  The  defendant  company  having,  pre- 
viously to  the  commencement  of  tbe  action, 
conveyed  its  property  to  Swan,  trustee,  the 
latter  was  made  a  defendant,  as  were  numer- 
ous others  averred  to  be  interested  in  the  use 
of  the  waters  of  the  river.  The  case  was  tried 
by  tbe  court,  a  jury  being  waived,  and  resulted 
in  certain  findings  of  fact  and  a  decree  adjudg- 
ing priority  of  right  to  the  waters  of  the  iriver; 
first,  to  two  of  the  defendnnts;  second,  to  plain- 
tiffs; third,  fourth,  snd  fifth,  to  various  named 
defendants,  respectively:  and  that  the  defend- 
ant company,  and  those  claiming  under  it,  or 
the  trustee,  were  entitled  to  none  of  the  waters 
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for  purposes  of  irrfgatioD  as  against  any  of  the 
parties  until  the  other  rights  as  established 
were  satisfied.  The  cause  was  dismissed  as 
against  many  defendants  without  prejudice. 
Motion  for  new  trial  was  made  and  overruled, 
and  Swan,  trustee,  appealed  to  the  supreme 
court  of  the  territory,  and  tendered  a  paper  as 
3951  *aDd  for  a  bond  which  was  approved 
and  med  by  the  clerk  of  the  court,  and  was, 
omitting  the  signatures,  as  follows: 


SUPSBlfB  COUBT  OF  THB  UNITED  STATES. 

The  Chief  Justtcb:  The  alleged  bond  ba^ 
no  oblisrees,  and  was  not  conditioned  aocord* 
ing  to  law.  Ko  application  to  file  a  mit&dad 
bond  was  made.  The  supreme  court  of  Ar^ 
zona  did  not  err  in  dismissing  the  appeal, 
its  judgment  is  aflirmed. 


*'In  the  District  Court  of  the  First  Judicial 
District  of  the  Territoi^  of  Arizona  in  and 
for  the  County  of  Cochise. 


••John  HUl  et  al.. 
Plaintiffs, 

H.  C.  Herrick 

Defendants. 


9 

ft  al.,  I 
nts.     J 


Undertaking  for  costs 
and  damages  on  ap- 
peaL 


"Whereas,  Robert  T.  Swan,  trustee,  one  of 
the  defendants  in  the  above  entitled  action,  is 
about  to  appeal  to  the  supreme  court  of  the 
territory  of  Arizona  from  a  judgment  and  de- 
cree rendered  against  him  in  said  action,  in  the 
said  district  court,  and  in  favor  of  the  plaintiff, 
to  the  effect  that  he,  the  said  defendant,  repre- 
sents a  corporation  wbich.  under  its  charter, 
cauDot  take  the  waters  of  the  San  Pedro  river 
for  the  irrigation  and  cultivation  of  its  lands, 
and  for  costs  of  suit,  taxed  at  $ ,  and  en- 
tered on  the  2l8t  day  of  October,  A.  D.  1889: 

"Now,  therefore,  in  consideration  of  the 
premises,  and  of  such  appeal,  we,  the  under- 
signed residents  of  the  county  of  Cochise  and 
territory  of  Arizona,  do  hereby  jointly  and  aev- 
enilly  undertake  and  promise,  on  the  part  of 
the  appellant,  that  the  said  appellant  will  pay 
all  dniita^es  and  costs  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  three 
hundred  dollars,  to  which  amount  we  acknowl- 
edge ourselves  jointly  and  severally  bound. 
Witness  our  hands  and  seals  this  16th  day  of 
November,  1889.** 

The  appeal  was  docketed  In  the  supreme 
court  and  continued  to  an  adjourned  term, 
when  a  motion  to  dismiss  it,  because,  amon^ 
other  reasons,  the  appeal  bond  did  not  comply 
with  the  statute  of  Arizona  in  that  behalf,  was 
made. 

Section  859  of  the  Revised  Sututes  of  Ari 
sona  provided:  "The  appellant  or  plaintiff  in 
€rror,  as  the  case  may  be,  shall  execute  a  bond, 
with  two  or  more  good  and  sufficient  sureties, 
to  be  approved  by  the  clerk,  pavable  to  the 
appellee  or  defendant  in  error.  In  a  sum  at 
least  double  the  probable  amount  of  the  costs 
of  the  suit  of  both  the  appellate  court  and  the 
court  below,  to  be  fixed  by  the  clerk,  condi- 
390]  tioned  that  such  ^appellant  or  plaintiff 
In  error  shall  prosecute  his  appeal  or  writ  of 
error  with  effect,  and  shall  pay  all  the  costs 
wiiich  have  accrued  in  the  court  below,  or 
which  may  accrue  in  the  appellate  court" 
Ariz.  Rev.  Stat.  1887,  chap.  20. 

The  motion  was  sustained  upon  that  ground, 
the  appeal  dismissed  with  costs,  and  Swan, 
trustee,  brought  the  case  to  this  court 

Messri,  A«  T.  Britten,  and  A«  B.  Browne 

for  appellant 
No  appearance  forappelleea, 
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(Bee  8.  a  Reporter's  ed.  8HM0OJ 


Writ  cf  prohibition — when  will  he 
mandamus,  when  not  issued— junsdietiint  of 
circuit  court, 

1.  Wbere  the  court  wboee  action  Is  •Ofoirlit  to  be 
prohibited  has  clearly  no  jurisdiction  of  the 
cause  oriffinalljr,  or  of  some  oollatend  mattcir 
arisingr  therein,  a  party  who  has  objected  to  tbe 
jurisdiction  at  tbe  outset  aod  has  oo  otber 
edy  is  od  titled  to  a  writ  of  prohlbitloQ  aa  j 
of  righti, 

Z,  Where  there  to  another  leiral  remedy  by  appeal 
or  otherwise,  or  where  the  question  of  tbe  Jurto- 
dictlon  of  the  court  is  doubtful,  or  depends  oo 
facts  which  are  not  made  matter  of  record*  or 
where  the  application  for  a  writ  of  prohibition  i« 
made  by  a  etmnirer,  tbe  ffrantinir  or  ref  usaJ  of  the 
writ  18  discretionary,  nor  to  the  grantio^  of  tbe 
writ  obligatory  where  the  case  has  rone  to  aen> 
tenoe,  and  the  want  of  jurtodictlon  doea  not  ap- 
pear upon  the  face  of  the  prooeedinsa. 

8.  The  writ  of  mandamus  cannot  be  insaed  to  ooai  - 
pel  the  court  below  to  decide  a  matter  before  It 
in  a  particular  way,  or  to  review  its  Judicial  ac- 
tion had  in  the  exercise  of  ICKltlmate  juriadiocioa: 
the  writ  cannot  be  used  to  perform  tt»e  oUce  of 
an  appeal  or  writ  of  error,  evaa  If  oo  appeal  or 
writ  of  error  to  given  by  law, 

i.  The  mere  fact  that,  in  the  admfntotratfoo  of  tba 
assets  of  an  insolvent  corporation  in  tbe  custody 
of  receivers,  summary  proceediugs  are  resorted 
to,  does  not  in  itself  affect  the  jurisdiction  of  tbe 
oirouit  oourt  as  having  proi'eededtn  ezceM  of  it» 
powers,  and,  wbere  nr  tice  has  been  iriveo  and 
bearing  had,  the  r«eu  It  cannot  property  be  Inter- 
fered with  by  nuindamus. 

Aeid&d 


Submitted  Dee.  S,  1894. 


Dee.  i7,  IS94. 


MOTION  for  leave  to  file  a  petitfoii  for  a 
writ  of  prohibition,  to  prohibit  tbe  circuit 
judge  from  further  proceeding  upon  ibe  pcti 
lion  of  the  receivers  of  the  Philadelpbia  & 
Heading  Railroad  Company,  and  of  two  otber 
companies  in  a  suit  pending  before  him. 
wherein  Thomas  C.  Piatt  is  plaintiif,  and  the 
said  Philadelphia  &  Rendini?  Railroad  Com- 
pany ft  al.^  are  defendants,  or  from  enforcing 
a  decree,  etc.,  or  for  a  writ  of  mandamus  com 
manding  said  circuit  Judge  to  Tacate  aaid  de- 
cree etc.    Denied. 


SUtementby  Mr.  (V'irf  Justice  TjaXii_  . , 
Receivers  oi  tbe  Philadelphia  &  Heailinr 
Railroad  and  Philadelphia  &  Readi  c:  CVwi 
&  Iron  Companies  were   appointed    Fetiru 


NOTB.— jit  Co  \Fhen  mandmtms  iNB  tosm, 
to  M*Cluny  v.  Stiliman,  4:  S8B. 

As  to  mandamus  to  control  inferior  eovrta,  dl»- 
erction^  see  note  to  Bz  parte  Morgan*  Si:  ia&. 

As  to  pou)ers  and  duties  of  ncstesra.  see  note  ta 
Davis  ▼.  Gray,  XL  tff. 

U4  U.S. 
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vj  20.  1898.  by  the  Circuit  Court  for  the 
Eastein  District  of  PeDosylvania,  upon  a 
tall  for  foreclosure  filed  by  a  holder  of  third 
ivefereoce  income  bonds  of  those  companies. 

Leav^e  was  subsequently  granted  the  re- 
eeiters  to  issue  certiticates  for  the  purpose  of 
ptying  wages  and  other  preferred  claims. 
Tbe  receivers  and  the  railroad  company  filed  a 
petition  September  25,  1894,  for  authority  to 
ctter  into  an  agreement  for  the  partial  read- 
jQitment  of  the  affairs  of  the  Philadelphia  & 
Kckding  Railroad  and  Coal  &  Iron  Compa- 
oies,  ami  to  make  the  payments  therein  pro- 
vided, if  the  plan  were  carried  into  effect. 
Tbe  circuit  court  ordered  that  the  petition 
tiiould  be  heard  on  October  15,  1894,  at  ten 
o'clock  A.  M.,  and  that  notice  of  the  hearing 
ihonld  be  given  by  advertisement  in  newspa- 
pers publi&ed  in  New  York,  Philadelphia, 
Aod  in  tbe  London  Times.  At  the  time  ap- 
poioted  the  hearing  was  begun,  but  could  not 
be  completed  by  reason  of  the  pressure  of  trial 
ba8iQcss,and  the  court  suggested  that,  to  avoid 
<leltj  and  in  relief  of  counsel,  some  of  whom 
were  not  residents  of  Philadelphia,  the  peti- 
tico  might  be  referred  to  a  special  master, 
tad  that  the  arguments  in  the  master's  office 
might  be  stenograph ically  reported,  and 
would  be  considered  on  the  coming  in  of  the 
master '>6  report  as  if  they  had  been  made  in 
coon.  This  suggestion  was  accepted,  and 
thereupon  the  order  of  reference  was  made, 
and  the  master  subsequently  filed  his  report, 
including  the  arguments  as  taken  down  at 
length.  Application  was  made  for  a  further 
Waring  which  was  denied,  the  report  of  the 
master  confirmed,  and  the  order  prayed  for  in 
tbe  petition  entered. 

The  report  of  the  master  stated  that  the  com- 
panies ''have  outstanding  prior  general  mort- 
|age  bonds,  amounting  to  $44,491,188.77, 
beijing  four  per  cent  interest,  maturine 
semi-annual l^r.  January  and  July  1st,  which 
for  the  past  eighteen  months  Is  in  arrear  and 
unpaid.  The  receivers,  under  an  order  made 
998J*July  6,  1893, authorizing  them  to  issue 
leceivci^s certificates,  have  issued  them  to  the 
amount  of  $3,640,000.  The  Philadelphia  <& 
Reading  Railroad  Company  also  owe  other 
general,  well  secured  indebtedness  to  the 
amount  of  $3,843,000,  and  further  indebted- 
ness, with  interest,  aggregating  $7,583,000, 
for  necessary  equipment,  for  which  a  large 
put  of  tbe  value  thereof  has  been  paid  leav- 
ing a  valuable  equity  of  the  company  therein 
over  tbe  said  debt  therefor.  The  receivers, 
apon  tbe  payment  of  the  said  secured  general 
indebtedness,  will  have  $10,000,000  of  5  per 
cmt  collatral  trust  gold  bonds  of  the  Phila- 
delphia &  Reading  Railroad  Company,  se- 
cured by  stocks  and  bonds  of  its  associated 
companies,  which  are  a  valuable  and  neces- 
sary part  of  its  system,  to  dispose  of  for  pay- 
ment of  the  said  classes  oi  indebtedness, 
which,  by  reason  of  priority  of  liens,  or 
value  of  securities  plenged  therefor,  are  en- 
titled to  a  preference  in  the  disposition  of 
the  proceeds  of  the  said  collateral  trust 
bonds,  over  other  indebtedness  of  the  com- 
pany. Some  of  the  said  general  mortgjige 
Donaholders  have  combined  to  enforce  fore- 
closore  of  their  mortgage,  under  due  legal 
proceedings." 


The  report  then  set  forth  the  proposed  plan 
of  readjustment  which,  in  brief,  provided 
for  the  purchase  of  the  overdue  and  maturing 
coupons  of  the  general  mortgage  bonds  of  the 
Philadelphia  &  Reading  Railroad  Company 
and  an  extension  of  the  time  of  payment  for 
ten  years  from  the  date  of  each  purchase,  and 
for  the  sale  of  ten  million  five  per  cent  col- 
lateral trust  bonds  to  the  stockholders  and 
junior  bondholders  of  the  company  at  par. 
Such  stockholders  and  bondholders  as  were 
unable  or  unwilling  to  purchase  the  bonds  at 
par  were  ^iven  the  privilege  of  making  a 
cash  contribution,  by  way  of  a  gift,  of  three 
million  dollars,  and  in  that  event  a  syndi- 
cate had  been  formed  to  take  and  pav  for  the 
bonds  the  sum  of  seven  million  dollars.  In 
case  the  plan  should  become  effective,  and 
only  upon  that  condition,  the  receivers  were 
to  pay  the  purchasers  of  the  coupons,  who 
were  to  extend  them  for  ten  years,  a  commis- 
sion of  two  and  one  half  per  cent,  and  to  the 
purchasers  of  the  collateral  trust  bonds  a  like 
commission  of  two  and  one  half  per  cent.  If 
the  plan  *were  carried  into  effect,  the  [399 
company  would  obtain  an  extension  upon  its 
general  mortgage  bonds  of  ten  years,  and  sell 
ten  million  of  its  collateral  trust  bonds  at  par, 
for  whether  the  stockholders  and  junior  se- 
curity holders  purchased  and  paid  for  the 
bonds  themselves  at  par,  or  the  syndicate 
should  take  them  at  seventy  per  cent  and  the 
stockholders  and  junior  bondholders  paid  the 
remaining  thirty  per  cent  as  a  cash  donation, 
the  result  would  be  the  same. 

The  plan  also  provided  for  the  creation  of 
a  voting  trust  whereby  the  right  of  the  stock- 
holders to  elect  six  managers  and  the  presi- 
dent under  the  charter  of  the  company  was 
distributed  among  the  general  mortgage 
bondholders,  the  Income  bondholders,  and 
the  stockholders,  under  a  system  of  registra- 
tion of  the  bonds. 

The  readjustment  agreement  was  to  be 
taken  in  'connection  with  a  previous  agree- 
ment between  the  general  mortgage  bond- 
holders in  respect  of  foreclosure,  and  it  is 
averred  that  sitice  the  order  complained  of 
was  entered,  sufficient  of  the  general  mort- 

?;age  bonds  have  been  deposited  to  enable 
orcclosure  to  go  forward  if  the  readjustment 
plan  should  fail,  and  reorganization  to  be 
reached  in  that  way. 

The  master  said :  ''In  any  event,  whether 
of  success  of  the  scheme,  or  of  foreclosure, 
because  of  the  priority  of  the  lien  of  the 
coupons  and  interest  of  the  general  mortgage 
bonds,  and  the  receivers'  certificates  and  the 
salvau^c  of  the  securities  pledged  for  the  se- 
cured indebtedness  and  of  the  equipment, 
the  debts  which  are  proposed  to  be  paid  out 
of  the  said  moneys  to  bo  raised,  would  be 
payable  out  of  the  proceeds  of  the  collateral 
trust  bonds  and  their  security,  in  preference 
to  the  income  mortgage  bondholders,  unse- 
cured general  indebtedness  and  stockholders. 
The  coupons  of  the  general  mortgage  bonds 
carry  6  per  cent  interest  from  their  maturity. 
Too  small  a  part  of  those  bonds  are  registered 
to  warrant  a  discrimination  against  the  small 
amount  of  int<*rest  thereon,  which  will  not 
carry  interest  from  maturity.  The  counsel 
for  the  receivers  state  that  the  equipment  and 
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the  other  well  secured  obligations  proposed 
to  be  paid  also  carry  6  per  cent  interest.  The 
400j  collateral  trust  bonds  proposed  to  *be 
sold  rarry  5  per  cent  interest.  No  substantial 
offer  of  better  prices  for  the  assets  proposed 
to  be  sold  in  this  plan  was  made,  much  less 
in  the  mode  required  by  courts  from  parties 
opposing  the  consummation  of  judicial  sales, 
in  security  for  a  substantial  better  price." 

The  master  found  that  the  commissions 
provided  for  were  not  unreasonable ;  that  it 
was  not  probable  that,  under  a  foreclosure, 
the  collateral  trust  bonds  or  their  security 
would  produce  more ;  that  it  was  the  duty  of 
the  receivers  to  pay  or  provide  for  the  in- 
terest upon  the  general  mortgage  bonds  to 
avoid  foreclosure;  that  an  investigation  of 
the  causes  of  the  fact  that  the  receivers  had 
not  the  means  to  pay  the  present  default  upon 
the  general  mortgage  interest,  or  the  other 
pressing  indebtedness,  would  not  aid  in  the 
consideration  of  the  present  duty  of  the  court 
and  receivers;  that  the  action  asked  of  the 
court  was  entirely  for  the  administration  of 
certain  assets  in  the  receivers'  hands  for  the 
payment  of  pressing  debts,  and  the  authority 
to  the  receivers  and  company  was  to  be 
granted  contingently  upon  the  subsequent 
approval  of  the  security  holders  and  stock- 
holders, all  the  parties  in  interest ;  that  under 
the  petition  there  was  no  question  of  rival 
plans  of  organization ;  that  Uiere  was  no  other 
scheme  pending  to  avoid  the  impending  fore- 
closure ;  and  that  the  receivers  were  not  act- 
ing or  asking  for  authority  otherwise  than 
with  strict  impartiality  to  the  several  in- 
terests involved,  while  the  refusal  of  the 
prayer  of  the  petition  **  would  aid  its  oppon- 
ents in  depriving  the  whole  bodv  of  the  rest 
of  the  security  holders  and  stockholders,  of 
the  opportunity  of  aporoving  and  consum- 
mating the  scheme.''  be  concluded  that  the 
granting  of  Uie  prayer  of  the  petition  would 
not  probably  be  misunderstood  by  the  parties 
in  interest,  and  even  if  it  were,  that  fact,  or 
that  they  would  thereby  auUiorize  fore- 
closure, if  the  plan  proved  unsuccessful, 
should  not  prevent  the  action  of  the  court 
otherwise  proper ;  that  althoiight  the  plan 
disposed  of  a  large  amount  of  the  assets,  this 
was  not  unadvisable,  as  it  also  disposed  of  a 
commerciall  V  equal  amount  of  indebtedness, 
which  would  in  any  event  absorb  the  proceeds 
of  those,  or  an  equal  amount  of  other  assets ; 
401]  that  any  lien  not  before  the  *court  or 
charter  rights  would  not  be  affected  without 
the  consent  of  those  interested,  **  unless  of  a 
very  small  minority,  whose  righta  would  bo 
necessarily  entirely  protected  in  the  usual 
manner  in  such  cases ;"  **  that  the  provisions 
for  commissions  are  only  an  element  of  the 
net  price  to  be  obtained  for  the  assets  to  be 
disposed  of,  and  do  not  impair  the  obligation 
of  the  income  mortgages ;"  that  certain  pro- 
visions of  the  plan  for  a  voting  trust  were 
not  invalid  and  furnished  no  ground  of  ob- 
jection to  the  granting  of  the  prayer;  and 
that  a  full  accounting  or  statement  of  all  the 
affairs  of  the  company  was  not  necessary  for 
the  proper  consideration  of  the  questions  in- 
volved. 

The  circuit  court,  in  granting  the  applica- 
tion and  entering  the  order  prayed  for,  ob- 
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served :    '^  The  order  now  to  be  made  does  not 
approve  the  proposed  plan  of  reorganization, 
nor  is  either  approval  or  disapproval  thereof 
to  be  implied  from  it.     The  question  of  the 
wisdom  and  expediency  of  adopting  any  sncb 
scheme  is  for  solution  and  determination  by 
the  persons  interested,   and  no  attenapt  to 
coerce  their  judgment  or  control  their  action 
should  be  made  either  by  the  court  or   the 
receivers.    But  nothing  of  that  sort    la   in- 
volved in  the  authority  now  asked  and  giwen. 
It  imposes  no  constraint,  but  leaves  those  'who 
have  the  right  to  accept  or  to  reject  the  plan 
referred  to  wholly  free  to  do  the  one  or  the 
other,  as  they  may  see  fit.    It  sanctions  the 
raising  of  money  bv  rightful  means  upon 
reasonable  terms  ana  for  proper  objects,  and 
it  is  not  a  valid  ground  of  objection  to  it 
that  it  also  renders  feasible,  in  case  of  due 
acceptance,  the  only  reorganization  project 
which   is  known   to   exist    The  receivers 
should  not  enlist  on  either  side  in  conflicts 
amongst  those  interested  in  the  property  the^ 
have  in  charge,  but  the  neutrality,  which  it 
is  their  duty  to  observe,  is  not  departed  from 
by  facilitating  any  plan  which  may  be  pro- 
posed for  the  general  benefit,  provided,  that 
to  all  alike,  and  with  regard  to  every  plan 
advanced  in  good  faith,  the  same  facilities 
be  indifferently  accorded;   and  the  court, 
whilst  it  will  not  pass  upon  the  comparative 
merits  of  rival  schemes  of  reorganization, 
will  regard  with  satisfaction  an^r  and  every 
legitimate  effort  to  terminate  this  receiver- 
ship." 

*The  petitioner  subsequently  made  [402* 
application  to  the  circuit  court  toset  sside  the 
decretal  order  upon  the  receivers'  and  cocn- 
panies'  petition,  and  for  leave  to  file  a 
demurrer,  plea,  and  answer  to  that  petition  ; 
and  that  if  the  demurrer  or  plea  should  be 
overruled,  a  reference  to  be  had,  and  evidence 
adduced  for  and  against  the  proposed  action, 
and  for  a  stay  in  the  meantime ;  and,  in  the 
alternative,  that  the  decretal  order  be  opened 
with  leave  to  petitioner  to  file,  nunepro  tune, 
such  demurrer,  plea,  or  answer,  tnd  with 
leave  to  file,  vune  pro  tune,  exceptions  to  the 
master's  report  upon  the  ground  that  such 
proceedings  had  been  had  and  decree  made 
without  regard  to  the  rules  and  regulationa 
of  practice;  and  for  general  relief;  which 
application  the  circuit  court  denied. 

Petitioner  thereupon  applied  to  this  court 
for  leave  to  file  a  petition  for  s  writ  of  pro- 
hibition to  prohibit  the  circuit  ludge  froo^ 
further  proceeding  upon  the  petition  of  the 
receivers,  and  from  enforcins  or  carry inic  out 
the  decree  thereunder;  and  for  s  writ  of 
mandamus  directing  the  circuit  Judge  to 
cause  securities,  deposited  under  the  proposed 
plan,  to  be  returned  to  their  owners,  and  to- 
restore  the  parties  to  their  original  positions, 
or  to  vacate  the  decree  and  require  tJie  parties 
in  interest  to  be  brought  in,  snd  thereafter 
to  proceed  according  to  the  rules  and  forms 
of  law  for  such  cases  made  snd  provided. 


Mr.  Nathan  BQor  for  motioQ  for  leave 
to  file. 

3ie»ar9,  Thomas  Etart*  Jr,  snd  Sasaoak 
I  Dickson  in  opposition  to  motion. 

115  u.  a. 
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Dick  y.  Foba.ker. 
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Mr,  Ckuf  Justice  Fuller  delivered  the 
opioion  of  the  court : 

WltlKHit  discussing  the  various  matters 
crged  apoD  our  attention  by  counsel  for  tlie 
prtitioner,  it  is  sufficient  to  say  that  we  are 
d  opinion  that  the  leave  asked  for  cannot 
befrtnted. 

1.  Where  it  appears  that  the  court  whose 
ictioD  is  sought  to  be  prohibited  has  clearly 
so  jurisdiction  of  the  cause  originally,  or  of 
9me  collateral  matter  arising  therein,  a 
ptarty  who  has  objected  to  the  jurisdiction  at 
tbe  outset  and  has  no  other  remedy  is  en- 
tilled  to  a  writ  of  prohibition  as  a  matter  of 
4<K$l*right.  But  where  there  is  another  legal 
mnedy  by  appeal  or  otherwise,  or  where  the 
Qoettioo  of  the  jurisdiction  of  the  court  is 
doQbtful,  or  depends  on  facts  which  are  not 
made  matter  of  record,  or  where  the  applica- 
tioo  is  made  by  a  stranger,  the  granting  or 
refoal  of  the  writ  is  discretionary.  Nor  is 
the  granting  of  the  writ  obi  igutorv  where  the 
case  has  gone  to  sentence,  and  the  want  or 
jurisdiction  does  not  appear  upon  the  face  of 
tbeoroceedings.  Smith  v.  W7iitney,  116  U. 
&  167.  173  [20 :  601,  602]  ;  Ex  parU  Cooper, 
118  U.  8.  472,  495  [36:  232.  239].  Tested 
bj  these  rules,  we  are  clear  that  a  proper  case 
is  not  made  for  awarding  the  writ  of  pro- 
hibition. 

3.  The  writ  of  mandamus  cannot  be  issued 
to  compel  the  court  below  to  decide  a  matter 
before  it  in  a  particular  way.  or  to  review 
it»  judicial  action  had  in  the  exercise  of 
legitimate  jurisdiction.  The  writ  cannot  bo 
Qsed  to  perform  the  office  of  an  appeal  or 
writ  of  error,  even  if  no  appeal  or  writ  of 
em)r  is  given  by  law.  American  Oonttr.  Co. 
▼.  JaekmnHUe,  T.  cfe  JT.  W.  R.  Co.  148  U. 
8  372.  379  [37:486,  489]. 

The  circuit  court  has  proceeded  to  judg- 
ment in  the  premises,  and  we  cannot  revise 
uk!  reverse  its  decision  by  resort  to  this  writ 
in  tbe  manner  proposed,  nor  can  we  command 
U  to  adjudicate  upon  the  rights  of  parties  not 
before  it.  bv  directing  it  to  cause  securities 
vhicb  may  liavc  been  deposited  to  be  returned 
totbcir  owners,  and.  to  restore  the  parties  to 
iheir  on^inal  positions.  Still  less  can  we 
direct  tbe  hearing  of  further  argument,  be- 
c&nae  counsel  may  consider  that  the  oppor- 
taoity  for  the  expression  of  his  views  and  the 
presentation  of  objections  has  not  been  as 
aniple  as  in  bis  opinion  should  have  been 
iffc^ed.  Tbe  mere  fact  that,  in  the  ad- 
ministration of  the  assets  of  an  insolvent 
corporation  in  the  custody  of  receivers, 
toromarv  proceedings  are  resorted  to,  does 
Bot  in  itself  affect  the  jurisdiction  of  the 
circuit  court  as  having;  proceeded  in  excess 
of  its  powers,  and,  where  notice  has  been 
given  and  hearing  had.  the  result  cannot 
properly  be  Interfered  with  by  mandamus.  Ex 
ptrte  Pa.non»,  160  U.  8.  150  [38:  1034.] 

We  percefve  no  ground  for  the  extraordi- 
Dvj  interposition  of  this  court  by  the  issue 
of  either  of  the  writs  applied  for. 

iMte  denied. 
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GEORGE  F.  DICK,  Appt,,    [404 

JOSEPH  B.  FORAKER. 

(See  8.  C.  Beporter*s  ed.  404-418.): 

Suit  io  remove  clovd  from  title — eale  of  lana 
for  taxee—plaintiff  m vet  recover  on  hie  own 
title^law  of  Arkaneae^mm-ezieient  title, 

L   A  suit  to  remove  a  cloud  from  the  title  to  real 
estate  situated  io  the  district  wbere  tbe  suit  was- 
brought,  where  tbe  defendant  is  a  citizen  of  an- 
other state,  is  withiD    the  jurisdiction  of  the- 
United  States  circuit  court. 

2.  In  Arkansas,  on  a  sale  of  land  for  taxes,  tbe 
statutory  notice  is  essential  to  give  Jurisdiction 
to  the  court,  and  wbere  the  notice  is  not  of  record 
tbe  proceedings  are  absolutely  void. 

8.  Tbe  plaintiir  must  reoover  on  tbe  strength  of 
bis  own  title,  in  an  equitable  action  to  remove- 
a  cloud  from  a  title,  and  title  in  tbe  complain- 
ant is  of  tbe  essence  of  tbe  right  to  relief. 

4.  In  Arkansas,  by  the  law  of  that  state,  a  person- 
having  title  to  real  estate,  whether  in  or  out  of 
possession,  may  maintain  a  suit  in  equity  to  re- 
move a  cloud  on  bis  title. 

6.  One  having  no  title  cannot  successfully  invoke 
the  aid  of  a  court  of  equity  to  remove  a  cloud 
from  such  noD-ezisting  title. 

[No.  89.] 

Submitted  Nov.  15,  IS94.  Decided  Dec.  17,  ISH. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  the  United  Ststes  for  the  Eastern 
District  of  Arkansas,  in  favor  of  Joseph  B. 
Foraker,  plainliff,  against  George  F.  Dick,  de- 
fendant, in  an  action  brought  to  remove  a 
cloud  from  a  title  held  br  plaintiff.  Iteveraed, 
and  ease  remanded  with  directions  to  dismiee^ 
Vie  suit. 

Statement  by  Mr.  Justice  White: 
The  appellee,  a  citizen  of  the  state  of  Ohio, 
brought  his  complaint  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Arkansas  against  the  appellant,  a  citizen 
of  the  state  of  Illinois.  The  bill  sought  to 
remove  a  cloud  from  a  title  held  by  com- 
plainant, and  charged,  in  substance,  that 
under  an  act  of  the  legislature  of  Arkansas, 
approved  March  12,  1881,  and  an  act  amend- 
atory thereof,  approved  March  22,  1881,  a 
decree  ^'ns  rendered  in  the  Ashley  county 
circuit  court,  directing  the  sale  of  certain 
lands,  for  the  purpose  of  realizing  taxes  due 
upon  them.  That  under  this  decree  a  sale 
was  made  on  September  15,  1884,  by  a  com- 
missioner of  the  court ;  that  at  said  sale  the 
complainant  became.a  purchaser  of  the  prop- 
erty, a  description  of  which  was  given  in 
the  bill.  That  the  proceedings,  as  well  as 
the  sale,  were  in  accordance  with  the  statute. 
That  the  lands  thus  purchased  were  not  re- 
deemed as  prcscribea  by  law,  and  accord - 

Not*.— -<4«  to  sale  of  lands  for  taxes:  strict  compti- 
anee  with  statute  necessarv^  see  note  to  Williams  v. 
Peyton.  4: 618. 

As  to  when  equity  wfU  restrain  the  eoUeetion  nf 
purchase  money  for  faUwre  ctT  title,  etc,  see  note  to 
Fatten  v.  Taylor,  12: 887. 

That  iurisdictian  of  United  States  circuit  court 
dependent  on  residence  of  parties;  proper  pHace  of 
•u<f ,  see  note  to  Boberts  v.  Lewis,  86:  679. 
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iDgly  the  court  ordered  the  commissioner  to 
execute  a  deed  therefor,  which  the  commis- 
ftioner  did  on  May  15,  1887,  and  the  deed 
was  recorded  in  the  proper  office.    That  after 
this  purchase  the  defendant  (appellant  here) 
4r05]  purchased  through  the  ♦commissioner 
•of  lands  of  the  state  of  Arkansas  the  said  lands 
from  the  state,  as  forfeited  for  the  non-payment 
of  taxes ;  that  the  commissioner  wrongfully 
and  without  authority  of  law,  and  in  disre- 
gard of  the  rights  of  complainant,  executed 
3eeds  for  the  lands  to  the  defendant,  which 
-deeds  were  recorded,  and,  taken  all  together,, 
purport  to  convey  all  of  the  land  purchased 
oy  Uie  complainant  under  the  previous  sale 
to  him ;  Uiat  the  deeds  thus  executed  to  the 
-defendant,  while  they  convey  no  title,  con- 
stitute a  cloud  upon  the  complainant's  title, 
and  their  appearance  upon  the  record  impairs 
the  value  of  his  property.     The  bill,  more- 
over, averred  that  the  Innd  was  vacant  and 
in  the  actual  possession  of  neither  complain- 
ant nor  defendant.    The  prayer  of  the  bill 
was  that  the  deeds  made  to  the  derendant  be 
oanceled,   and  that  the  complainant's  title 
to  said  land  be  ouieted  as  against  the  de- 
fendant and  all  claimants  under  him.     The 
-defendant  demurred  to  the  Jurisdiction  of 
the  court,  and  upon  the  overruling  of  his 
demurrer  answered,  averring  the  validity  of 
the  sale  made  him  by  the  commissioner  of 
lands,   and  claiming  that  the  sales  to  the 
•comt^lainant  under  the  proceedings  in  the 
Ashley  county  court  were  absolutely  void, 
because  there  was  no  law  authorizing  them, 
because  the  court  had  no  Jurisdiction  of  the 
subject- matter,  and  because  of  fatal  irregu- 
larities in  the  proceedings  themselves.    The 
oourt  below  decreed  in  favor  of  the  com- 
plainant.    From  this  decree  the  cause  was 
brought  here  on  appeal. 

The  defendant's  title  Is  derived  from  a  sale 
made  by  the  commissioner  of  lands  of  the 
«tate  of  Arkansas,  treating  the  lands  as  for- 
feited to  the  state,  this  sale  having  been  made 
subsequent  to  the  proceedings  upon  which 
the  complainant  relied  as  hit  muniment  of 
title. 

The  statutory  provisions  authorizing  the 
proceedings  upon  which  complainant's  title 
rests  are  found  in  the  ''Laws  of  Arkansas** 
of  1881,  page  89,  and  read  as  follows: 

*'Sec.  1.  That  hereafter  any  citizen  of  this 
«tate,  who  shall  give  security  for  costs,  may 
file  a  complaint  in  equity  in  the  name  of  the 
«tate  in  the  court  having  equity  jurisdiction 
in  tlie  county  in  which  the  lancis  lie,  setting 
406I  forth  that  taxes  are  *due  on  land  to  l>e 
therein  described,  or  that  for  any  reason  lands 
lying  in  the  county  have  not  been  assessed 
for  any  one  or  more  years,  and  praying  that 
a  lien  mny  be  fixed  on  such  lands,  by  a  de- 
cree of  the  court,  for  such  unpaid  taxes,  and 
that  the  lands  may  be  sold  for  the  payment 
thereof.  The  coimty  court  of  any  county 
may  diroct  sucli  complaint  to  be  filed  in  the 
name  of  iho  county,  and  when  it  shall  be 
filed  in  pur  uHuce  of  such  direction,  it  shall 
be  proseruied  h\  the  attorney  for  the  county, 
or  by  Fonie  attorney  to  be  retained  for  that 
purpose*. 

'*Sec.  2.  On  filing  of  such  complaint,  the 
clerk  of  the  court  sliall  enter  on  the  rt;cord 
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an  order,  which  may  l^  in  the  following 
form: 

•*  'State  of  Arkansas,  on  relation  of 

,  plaintiff,  «.  Certain  lands  on    which 

taxes  are  alleged  to  be  due,  defendant. 

**  *Now,  on  this  day  came  said  plaintiff, 
and  files  here  in  court  his  complaint,  in 
which  he  sets  forth  that  there  are  certain 
taxes  due  on  the  followins:  lands: 

THere  insert  description  of  the  lands.] 

"  *Now,  therefore,  all  persons  havins^  any 
right  or  interest  in  said  lands,  or  any  of 
them,  are  required  to  appear  in  thia  court 
within  forty  days  from  this  date,  then  and 
there  to  show  cause,  if  any  they  can.  why  a 
lien  shall  not  be  declared  on  said  lands  for 
unpaid  taxes,  and  why  said  lands  shall  not 
be  sold  for  non-payment  thereof.' 

**Sec.  3.  The  clerk  of  said  court  shall  at 
once  cause  a  copy  of  said  order  to  be  pub- 
lislicd  for  two  insertions  in  some  Dews|)apcr 
published  in  the  county,  and,  if  there  is  no 
newspaper  published  in  the  county,  he  slinll 
cause  a  copy  of  said  order  to  Ix:  ptisUMi  nt  the 
door  of  the  courthouse  of  county,  or  of  the 
room  in  which  the  court  is  hclil,  and  such 
publication  shall  be  taken  to  be  notice  to  all 
the  world  of  the  contents  of  the  couphtint 
filed  as  aforesaid,  and  of  the  proceedings  hail 
under  it. 

•*Sec.  5.  At  the  end  of  the  forty  days  men- 
tioned in  section  2  of  this  act,  the  clvrk  shall 
enter  upon  the  record  a  decree  pro  e^tn/mo, 
covering  all  lands  name<l  in  tlie  coniplaintt 
regarding  which  no  answer  has  been  filed, 
which  order  may  be  in  the  follow inir  form  : 

***  'State  of  Arkansas, on  the  relation  [407 

of ,  plaintiff,  «.   Certain   lands  oo 

which  taxes  are  alleged  to  be  due  dofeiidant, 

**  'It  appearing  that  the  order  licnin  made, 
requiring  the  owners  of  the  lands  in  this  suit 
to  appear  and  show  cause,  if  any  they  could, 
why  a  lien  should  not  be  declared  on  certain 
lands,  named  in  the  complaint  herein,  hns 
been  duly  published  in  the  manner  requirctl 
by  statute,  and  that  no  answer  has  lieeu  put 
in  as  to  the  following  tracts  or  parcels  of 
land,  that  is  to  say : 

[Here  describe  the  land.] 

^  'It  is  now,  therefore,  ordered  that  the 
complaint  be  taken  as  true  and  confessed  as 
to  said  lands  above  described. '  ** 

In  order  to  make  out  his  case,  the  com- 
plainant offered  the  record  of  the  prorrtd- 
ings  in  the  Ashley  county  circuit  court,  from 
which  his  title  took  its  origin.  The  n-cord 
as  offered  is  in  s  very  imperfect  s\nu\  Imt 
it  appears  therefrom  that  on  May  4,  1^84,  on 
the  relation  of  W.  II.  Arnold,  a  hill  xro 
filed,  which,  after  setting  out  the  nhcive  pro- 
visions of  Arkansas  law,  substantial  I  v  nnr- 
red  that  upon  certain  lands  descrilieil  in  sa 
exhibit  annexed,  certain  taxes  had  l>fH*n  ex- 
tended which  were  past  due,  and  other  taxes 
had  been  extended  which  were*unauthori7cd 
by  law ;  that  in  pursuance  of  a  warmnt  for 
the  collection  of  taxes  on  these  lands,  the 
collector  had  demanded  both  the  lawful  and 
the  unlawful  taxes,  and  neither  were  paid, 
and  the  Innds  were  returned  as  delinquent, 
and  were  forfeited  and  sold  to  the  state  for 
the  taxes  for  which  they  had  been  respec- 
tively BO  returned ;  that  the  forfeiture  sod 
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mk  to  the  state  were  roid,  because  unlaw- 
fal  taxes  had  been  extended  against  the  land, 
aod  also  on  account  of  many  other  irregulari- 
ties ;  that  hence  the  state  oi  Arkansas  had  no 
T&lid  Utle  to  any  of  the  tracts,  but,  notwith- 
randing  this  fact,  the  state  land  commis- 
siooer  had  conveyed  part  of  the  land  stand- 
ing in  the  name  of  the  state  to  such  persons 
asliad  applied  to  purchase,  and  would  con- 
fej  the  balance  thereof  unless  the  forfeiture 
vts  annulled.  ^ 

This  complaint  as  printed  In  the  record  is 
Bot  complete.  It  contains  no  prayer,  but 
tbe  following  memorandum  is  at  the  foot 
tbcrw)f: 

408]  ••  (Here  the  lower  part  of  the  com- 
plaint having  become  worn  out  and  destroyed. 
It  is  impossible  to  furnish  a  copy  of  the  same 
m  the  signature  to  the  same) .  The  com- 
plaint was  regularly  filed,  but  it  is  also  worn 
too  much  to  be  copied. — Clerk." 

Anoexed  to  the  bill  is  a  list  of  lands,  con- 
t&iniflg,  among  otlicrs,  those  which  are 
<!&iiD^  by  the  complainant.  There  is  also 
tbe  following  entry  in  the  record  : 

•No  order  appointing  O.  W.  Korman 
and  J.  W.  Van  Gilder  masters  in  chancery 
found  on  record,  and  below  will  be  found  the 
4iocket  entry  of  the  same  made  on  the  judge's 
docket,  to  wit: 

"Mide  »th  day  of  February.  1884,  to  wit: 

•Gforge  W.  Norman  and  J.  W.  Van  Gilder 
appoints  masters  in  chancery  to  extend  the 
ttxes  on  said  land  before  the  next  term  of 
tbe  court.   . 

**  Report  of  Masters  in  Chancery. 

-June  2,  1884. 
*To  the  Honorable  Circuit  Court  of  Ashley 

Coimty : 

*The  undersigiif^,  masters  in  chancery, 
appointed  to  extend  the  taxes  in  the  case  now 

riing  in  said  court  on  the  relation  of  W. 
Arnold  e.  Certain  Lands  upon  which  it 
Is  alleged  taxes  are  due,  beg  leave  to  re- 
port that  they  have  discharged  said  duty  as 
follows,  by  consent  of  parties  representing 
tbe  state,  the  county,  and  the  attorneys  who 
lirooght  the  suit  against  said  lands: 

The  taxes,  penalties,  and  costs  were  fixed 
4t  fifteen  cents  per  acre.  Of  this  amount  four 
xots  is  to  be  paid  to  the  county,  two  cents 
to  tbe  state,  and  the  balance  appropriated  to 
«xpense8  as  follows:  The  attorney's,  8200 
dollan;  to  clerk,  2500  dollars;  to  printer, 
1250  dollars:  to  com*r,  1000;  to  masters  in 
«baoceiT,  1000.  and  the  excess  that  may  be 
realized  above  these  amounts  be  distributed 
to  the  state  and  county  in  proportion  to  two 
10  ooe  in  favor  of  the  county. 

*In  making  the  extension  aforesaid,  we 
woe  of  the  opinion  that  the  said  six  cents 
per  sere  about  covered  the  average  of  taxes 
^ae  on  said  lands,  as  the  alleged  forfeitures 
ooenrred  st  different  periods  of  time. 
4(Wn  ♦•  We  further  report  that  we  are  fully 
ittisned  that  a  sale  of  tbe  lands  embraced  in 
tbb  report  thus  returned  to  the  tax  books,  the 
settling  of  disputed  titles  etc.,  will  enure 
to  the  benefit  of  the  entire  community ;  and 
▼e  farther  report  that  we  find  certain  lands 
■trked  on  the  bill  were  clnlmed  by  parties 
"vbo  have  made  to  us  satisfactory  showing 
tbst  the  said  lands  were  improperly  thereon, 
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and  that  said  parties  claimed  that  the  taxes 
thereon  had  been  paid,  and  that  the  title  of 
the  state  to  certain  other  lands  was  good. 

*'In  each  of  said  cases  we  have  dismissed 
said  lands,  and  we  desire  the  record  in  this 
case  should  show  said  fact  of  dismissal. 

-John  W.  Van  Gilder. 
**Qeo.  W.'  Norman. 

-Filed  June  2,  1884. 

-E.  L.  Thomson,  CVk, 
-Bv  Jackson,  2>.  (7.*' 

It  is  to  be  inferred,  ol  course,  that  the  mas- 
ters  here  named  were  regularly  appointed. 

On  June  2,  1894,  the  following  was  en- 
tered of  record : 

-It  appearing  that  the  order  herein  made 
requiring  the  owners  of  tbe  lands  in  this  suit 
to  appear  and  show  cause,  if  any  (hey  could, 
why  a  lien  should  not  be  declnred  on  certain 
lands  named  in  the  complaint  herein,  has 
been  duly  published  in  the  manner  required 
by  statute,  and  that  no  answer  has  been  put 
in  as  to  the  following  tracts  or  parcels  of 
land— that  is  to  say : 

THere  follows  a  description  of  the  land]. 

-And  it  further  appearing  that  the  cred- 
itor of  the  state,  the  relator,  the  prosecuting 
attorney  of  the  tenth  judicial  district,  and 
the  judge  of  the  county  of  Ashley  have  ap- 
peared and  consented  that  a  decree  should  go 
against  the  above  described  lands  for  the 
taxes,  penalty,  and  costs  assessed  against 
them  as  fixed  by  the  master's  report  filed 
herein,  it  is  therefore  ordered,  adjudged,  and 
decreed  that  the  amount  of  taxes,  penalty, 
and  costs  above  set  forth  are  due  on  said 
lands,  and  that  a  lien  for  said  taxes,  penalty, 
and  costs  on  said  lands  be  fixed  *by  this[410 
decree ;  and  it  is  further  ordered  that,  if  said 
sum  of  money  so  adjudged  against  said  lands 
shall  not  t>e  paid  wiihin  twenty  days  from 
the  3d  day  of  June,  1884,  the  said  lands  shall 
be  sold  by  a  commissioner  to  be  appointed 
by  the  chancellor,  on  the  notice  and  at  the 
place  prescribed  by  law;  and  it  is  further 
ordered  that  Thos.  S.  Stilwell  be,  and  he  is 
hereby,  appointed  as  special  commissioner 
of  this  court,  and  that,  having  made  the 
publication  required  by  law,  said  commis- 
sioner proceed  to  expose  the  said  lands  for 
sale  on  Monday,  the  21st  day  of  July.  1884, 
at  the  courthouse  door,  in  the  town  of  Ham- 
burg, and  that  said  sale  continue  from  day 
to  day  till  all  of  said  lands  be  sold :  Pro- 
vided, That  said  lauds  are  not  to  be  sold  for 
an  amount  less  than  the  taxes,  penalty,  and 
costs  herein  assessed  against  each  of  said 
tracts  of  said  lands,  and  that  he  report  his 
action  herein  to  the  next  term  of  this  court. 
It  is  further  ordered  that  upon  sale  aforesaid 
said  commissioner  pay  the  fees  and  ccsts  as 
follows,  viz: 

-To  the  attorneys,  thirty-two  hundred  and 
fifty  (8250)  dollars;  to  the  clerk,  twenty- 
five  hundred  (2500)  dollars ;  to  the  printer, 
twelve  hundred  and  fifty  (1250)  dollars;  to 
commissioner,  one  thousand  (1000)  dollars, 
and  to  the  masters,  one  thousand  (1000)  dol- 
lars; and  if  enough  of  said  —  are  not  sold 
to  pay  the  above  sums,  that  the  commissioner 
pav  pro  rata. " 

The  execution  of  this  order  was  postponed 
by  direction  of  the  court,  but  on  September 
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iDgly  the  court  ordered  the  commissioner  to 
execute  a  deed  therefor,  which  the  commis- 
ftioner  did  on  May  15,  1887,  and  the  deed 
was  recorded  in  the  proper  office.    That  after 
this  purchase  the  defendant  (appellant  here) 
405]  purchased  through  the  *commissiouer 
of  lands  of  the  state  of  Arkansas  the  said  lands 
from  the  state,  as  forfeited  for  the  non-payment 
of  taxes ;  that  the  commissioner  wrongfully 
and  without  authority  of  law,  and  in  disre- 
gard of  the  rights  of  complainant,  executed 
3eeds  for  the  lands  to  the  defendant,  which 
-deeds  were  recorded,  and,  taken  all  together,- 
purport  to  convey  all  of  the  land  purchased 
oy  the  complainant  under  the  previous  sale 
to  him ;  that  the  deeds  thus  executed  to  the 
-defendant,  while  they  convey  no  title,  con- 
stitute a  cloud  upon  the  complainant's  title. 
;and  their  appearance  upon  the  record  impairs 
the  value  of  his  property.     The  bill,  more- 
over, averred  that  the  land  was  vacant  and 
in  the  actual  possession  of  neither  complain- 
ant nor  defendant.     The  prayer  of  tlie  bill 
was  that  the  deeds  made  to  the  defendant  be 
-canceled,  and  that  the  complainant's  title 
to  said  land  be  ouietcd  as  against  the  de- 
fendant and  all  claimants  tmder  him.     The 
•defendant  demurred  to  the  jurisdiction  of 
the  court,  and  upon  the  overruling  of  his 
■demurrer  answered,  averring  the  validity  of 
the  sale  made  him  by  the  com^missioner  of 
lands,   and  claiming  that  the  sales  to  the 
oomt^lainant  under  the  proceedings  in  the 
Ashley  county  court  were  absolutely  void, 
because  there  was  no  law  authorizing  them, 
because  the  court  had  no  jurisdiction  of  the 
subject- matter,  and  because  of  fatal  irregu- 
larities in  the  proceedings  themselves.    The 
court  below  decreed  in  favor  of  the  com- 

Slainant.  From  this  decree  the  cause  was 
rought  here  on  appeal. 

The  defendant's  title  is  derived  from  a  sale 
made  by  the  commissioner  of  lands  of  the 
«tate  of  Arkansas,  treating  the  lands  as  for- 
feited to  the  state,  this  sale  having  been  made 
subsequent  to  the  proceedings  upon  which 
the  complainant  relied  as  his  muniment  of 
title. 

The  statutory  provisions  authorizing  the 
proceeding  upon  which  complainant's  title 
rests  are  n)und  in  the  ''Laws  of  Arkansas* 
of  1881,  page  89,  and  read  as  follows: 

**Sec.  1.  That  hereafter  any  citizen  of  this 
«tate,  who  shall  ffive  security  for  costs,  may 
file  a  complaint  in  equity  in  the  name  of  the 
«tate  in  the  court  having  equity  jurisdiction 
in  the  county  in  which  the  lands  lie,  setting 
406)  forth  that  taxes  are  *due  on  land  to  l)e 
therein  described,  or  that  for  any  reason  lands 
lying  in  the  county  have  not  been  assessed 
for  any  one  or  more  j'ears,  and  praying  that 
a  lien  may  be  fixed  on  such  lands,  by  a  de- 
cree of  the  court,  for  such  unpaid  taxes,  and 
that  the  lands  may  be  sold  for  the  payment 
thereof.  The  county  court  of  any  county 
may  direct  such  complaint  to  be  filed  in  the 
name  of  ihr*  county,  and  when  it  shall  be 
filed  in  pnr  Mance  of  such  direction,  it  shall 
be  prosecuted  h>  the  attorney  for  the  county, 
or  by  Fonic  attorney  to  be  retained  for  that 
purpost\ 

**8ec.  2.  On  filing  of  such  complaint,  the 
clerk  of  the  court  shall  enter  on  the  n^cord 
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an  order,  which  may  l«  in  the  folio  wing 
form: 

•*  'State  of  Arkansas,  on  relation  of 

,  plaintiff,  c.  Certain  lands  on    which 

taxes  are  alleged  to  be  due,  defendant. 

**  *Now,  on  this  day  came  said  plaintiff, 
and  files  here  in  court  his  complaint,  in 
which  he  sets  forth  that  there  are  certain 
taxes  due  on  the  followini;  lands: 

[Here  insert  description  of  the  lands.  J 

*  *Now,  therefore,  all  persons  bavins:  any 
right  or  interest  in  saia  lands,  or  any  of 
thenu  are  required  to  appear  in  this  ct)urt 
within  forty  days  from  this  date,  then  nod 
there  to  show  cause,  if  any  they  can.  why  a 
lien  shall  not  be  declared  on  said  lands  for 
unpaid  taxes,  and  why  said  lands  shall  not 
be  sold  for  non-payment  thereof.' 

**Sec.  3.  The  clerk  of  said  court  ahall  at 
once  cause  a  copy  of  said  order  to  be  pub- 
lislied  for  two  insertions  in  some  uewsjuiper 
published  in  the  county,  and,  if  there  is  no 
newspaper  published  in  the  county,  he  shnll 
cause  a  copy  of  said  order  to  l)c  postinl  at  the 
door  of  the  courthouse  of  county,  or  of  the 
room  in  which  the  court  is  held,  and  such 
publication  shall  be  taken  to  be  notice  to  all 
the  world  of  the  contents  of  the  coniplnint 
filed  as  aforesaid,  and  of  the  proceedings  hail 
under  it. 

"Sec.  5.  At  the  end  of  the  forty  days  men- 
tioned in  section  2  of  this  act,  the  clerk  shall 
enter  upon  the  record  a  decree  ;/w  CM*nie99o^ 
covering  all  lands  named  in  tlie  com  pining 
regarding  which  no  answer  has  been  filed, 
which  order  may  be  in  the  following  form : 

***  'State  of  Arkansas, on  the  relation  [407 

of ,  plaintiff,  v.   Certain   lands  oo 

which  taxes  are  alleged  to  be  due  defendant. 

"  'It  appearing  that  the  onler  hen* in  niade, 
requiring  the  owners  of  the  lands  in  this  suit 
to  appear  and  show  cause,  if  any  they  could, 
why  a  lien  shotdd  not  be  declared  on  certain 
lands,  named  in  the  complaint  herein,  hns 
been  duly  published  in  the  manner  requirctl 
by  statute,  and  that  no  answer  has  lieeu  put 
in  as  to  the  following  tracts  or  paroela  of 
land,  that  is  to  say : 

[Here  describe  the  land.] 

*^  'It  is  now,  therefore,  ordered  that  the 
complaint  be  taken  as  true  and  confessed  as 
to  said  lands  above  described. '  " 

In  order  to  make  out  his  case,  the  com- 
plainant offered  the  record  of  the  procct-d- 
ings  in  the  Ashley  county  circuit  court,  fmm 
which  his  title  took  its  origin.  TIm*  n^cf^rd 
as  offered  is  in  a  verv  imperfect  stntr.  but 
it  appears  therefrom  that  on  May  4,  li^,  on 
I  the  relation  of  W.  H.  Arnold,  a  bill  was 
filed,  which,  after  setting  out  the  almvc  pro- 
visions of  Arkansas  law,  substantinllv  nver* 
red  that  upon  certain  lands  desoril)e<i  in  as 
exhibit  annexed,  certain  taxes  had  l>efn  ex- 
tended which  were  past  due,  and  other  taxes 
had  been  extended  which  were •unauthnri rod 
by  law ;  that  in  pursuance  of  a  warrant  for 
the  collection  of  taxes  on  these  1am Is.  the 
collector  had  demanded  both  the  lawful  and 
the  unlawful  taxes,  and  neither  were  paid, 
and  the  lands  were  returned  at  delinquent, 
and  were  forfeited  and  sold  to  the  state  for 
the  taxes  for  which  they  had  been  reepec- 
i  tively  so  returned ;  that  the  forfeiture  and 
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«ik  to  the  state  were  Told,  because  unlaw- 
ful taxes  had  been  extended  against  the  land, 
and  also  on  account  of  many  other  irregulari- 
tks;  that  benre  the  state  of  Arkansas  had  no 
Til  id  title  to  any  of  the  tracts,  but,  notwith- 
#3Ddiog  this  fact,  the  state  land  commis- 
fkiaer  Im  conveyed  part  of  the  land  stand- 
is;  in  the  name  of  the  state  to  such  persons 
as  had  applied  to  purchase,  and  would  con- 
vey the  balance  thereof  unless  the  forfeiture 
VM  annul  led. 

This  complaint  as  printed  in  the  record  is 
aot  complete.  It  contains  no  prayer,  but 
tke  following  memorandum  is  at  the  foot 
tbereof : 

408]  **  (Here  the  lower  part  of  the  com- 
pttiat  having  become  worn  out  and  destroyed. 
It  is  impossible  to  furnish  a  copy  of  the  same 
<r  the  signature  to  the  same).  The  com- 
fiaiat  was  regularly  filed,  but  it  is  also  worn 
loft  much  to  be  copied. — Clerk." 

Aooexed  to  the  bill  is  a  list  of  lands,  con- 
taining, among  others,  those  which  are 
<Uim^  by  the  complainant.  There  is  also 
th^  following  entry  in  the  record  ; 

"No  order  appointing  G.  W.  Norman 
and  J.  W.  Van  Gilder  masters  in  chancery 
loond on  record,  and  below  will  be  found  the 
docket  entry  of  the  same  made  on  the  Judge's 
docket,  to  wit: 

"Made  9th  day  of  February,  1884,  to  wit: 

"George  W.  Norman  and  J.  W.  Van  Gilder 
appointra  noasters  in  chancery  to  extend  the 
taxes  on  said  land  before  the  next  term  of 
the  court.   . 

"Report  of  Masters  in  Chancery. 

**  June  2,  1884. 
'^To  the  Honorable  Circuit  Court  of  Ashley 

Coaaty : 

'The  undersign«*d,  masters  in  chancery, 
e)»potttted  to  extend  the  taxes  in  the  case  now 

rling  in  said  court  on  the  relation  of  W. 
Arnold  e.  Certain  Lands  upon  which  it 
It  alleged  taxes  are  due,  beg  leave  to  re- 
port that  they  have  discharged  said  duty  as 
follows,  by  consent  of  parties  representing 
Ike  state,  the  county,  and  the  attorneys  who 
teoQgfat  the  suit  against  said  lands : 

Tke  taxes,  penalties,  and  costs  were  fixed 
4t  fifteen  cents  per  acre.  Of  th  is  amount  four 
xats  is  to  be  paid  to  the  county,  two  cents 
to  the  state,  and  the  balance  appropriated  to 
expenses  as  follows:  The  attorney's.  8200 
^ollazs;  to  clerk,  2500  dollars;  to  printer, 
12S0  dollars:  to  com'r,  1000;  to  masters  in 
<baiK:try,  1000.  and  the  excess  that  may  be 
Ralized  above  these  amounts  be  distributed 
to  the  state  and  county  in  proportion  to  two 
to  one  in  favor  of  the  county. 

*Io  making  the  exti'usion  aforesaid,  we 
^roe  of  the  opinion  that  the  said  six  cents 
per  acre  about  covered  the  average  of  taxes 
teon  said  lands,  as  the  alleged  forfeitures 
^enmed  at  difl'erent  periods  of  time. 
4(W  ••  We  further  report  that  we  are  fully 
iuisoied  that  a  sale  of  the  lands  embraced  in 
t^  report  thus  returned  to  the  tax  books,  the 
iettlior  of  disputed  titles  etc.,  will  enure 
to  the  benefit  of  the  entire  community ;  and 
^  farther  report  that  we  find  certain  lands 
■siked  on  the  bill  were  ctflimed  by  parties 
^ho  have  made  to  us  satiKfactory  showing 
t^  the  said  landa  were  improperly  thereon, 
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and  that  said  parties  claimed  that  the  taxes 
thereon  had  been  paid,  and  that  the  title  of 
the  state  to  certain  other  lands  was  good. 

*'In  each  of  said  cases  we  have  dismissed 
said  lands,  and  we  desire  the  record  in  this 
case  should  show  said  fact  of  dismissal. 

"John  W.  Van  Gilder. 
"Geo.  W.-  Norman. 

"Filed  June  8,  1884. 

"E.  L.  Thomson,  CVk, 
"By  Jackson,  D,  C." 

It  is  to  be  inferred,  of  course,  that  the  mas- 
ters  here  named  were  re^ularl]^  appointed. 

On  June  2,  1894,  the  following  was  en- 
tered of  reconi : 

"It  appearing  that  the  order  herein  made 
requiring  the  owners  of  the  lands  in  this  suit 
to  appear  and  show  cause,  if  any  they  could, 
why  a  lien  should  not  be  declared  on  certain 
lands  named  in  the  complaint  herein,  has 
been  duly  published  in  the  manner  required 
by  statute,  and  that  no  answer  has  been  put 
in  as  to  the  following  tracts  or  parcels  of 
land— that  is  to  say : 

[Here  follows  a  description  of  the  landl. 

"And  it  further  appearing  that  the  cred- 
itor of  the  state,  the  relator,  the  prosecuting 
attorney  of  the  tenth  judicial  district,  and 
the  judge  of  the  county  of  Ashley  have  ap- 
peared and  consented  that  a  decree  should  so 
against  the  above  described  lands  for  the 
taxes,  penalty,  and  costs  assessed  against 
them  as  fixed  by  the  master's  report  filed 
herein,  it  is  therefore  ordered,  adjud;;ed.  and 
decreed  that  the  amount  of  taxes,  penalty, 
and  costs  above  set  forth  are  due  on  said 
lands,  and  that  a  lien  for  said  taxes,  penalty, 
and  costs  on  said  lands  be  fixed  *by  lhis[410 
decree ;  and  it  is  further  ordered  that,  if  said 
sum  of  money  so  adjudged  against  said  lands 
shall  not  be  paid  within  twenty  days  from 
the  Sd  day  of  June,  1884,  the  said  lands  shall 
be  sold  by  a  commissioner  to  be  appointed 
bv  the  chancellor,  on  the  notice  and  at  the 
place  prescril>e<]  by  law;  and  it  is  further 
ordered  that  Thos.  8.  Stilwell  be,  and  he  is 
hereby,  appointed  as  special  commissioner 
of  this  court,  and  that,  having  made  the 
publication  required  by  law,  said  commis- 
sioner proceed  to  expose  the  said  lands  for 
sale  on  Monday,  the  21st  day  of  July.  1884, 
at  the  courthouse  door,  in  the  town  of  Ham- 
burg, and  that  said  sale  continue  from  day 
to  day  till  all  of  said  lands  be  sold  :  Pro- 
vided, That  said  lauds  are  not  to  be  sold  for 
an  amount  less  than  the  taxes,  penalty,  and 
costs  herein  assessed  against  each  of  said 
tracts  of  said  lands,  and  that  he  report  his 
action  herein  to  the  next  term  of  this  court. 
It  is  further  ordered  that  upon  sale  aforesaid 
said  commissioner  pay  the  fees  and  costs  as 
follows,  viz: 

"To  the  attorneys,  thirty-two  hundred  and 
fifty  (8250)  dollars;  to  the  clerk,  twenty- 
five  hundred  (2.500)  dollars ;  to  the  printer, 
twelve  hundred  and  fifty  (1250)  dollars;  to 
commissioner,  one  thousand  (1000)  dollars, 
and  to  the  masters,  one  thousand  (1000)  dol- 
lars; and  if  enough  of  said  —  are  not  sold 
to  pay  the  above  sums,  that  the  commissioner 
pav  pro  raia.** 

The  execution  of  this  order  was  postponed 
by  direction  of  the  court,  but  on  Bepteml)er 

208 


410-418 


BUPBEMS  CknJBT  OV  THB  Umited  BTAim 


Oat.  Tmbm^ 


14,  1884,  the  lands  claimed  by  complainant 
were  adjudicated  to  him,  and  on  May  14, 
1^7,  upon  the  expiration  of  the  period  al- 
lowed for  the  redemption,  the  commissioner 
made  to  complainant  a  deed,  which  was  ap- 
proved by  the  court. 

Mr,  W.  L.-  Terry  for  appellant 
Mr.  D.  W.  Jones  for  appellee. 

Mr.  Juttiee  Wlilte»  delivered  the  opinion 
of  the  court : 

The  suit  was  one  to  remove  a  cloud  from 
the  title  to  real  estate  situated  in  the  district 
41 1] where  the  suit  was  brought.  *The  de- 
fendant was  a  citizen  of  another  state.  The 
ca9e  was  obviously  within  the  jurisdiction  of 
the  court.  U.  8.  Rev.  Stat.  738;  Act  of  1875 
(18  Stat,  at  L.  470,  §  8)  ;  Act  of  1888  (25 
SUt.  at  L.  433,  §  5)  ;  I^ellen  v.  Moline  Mai- 
Uable  Iron  Works,  181  U.  S.  852  [83 :  1781 ; 
Amdt  V.  CMggs,  184  U.  S.  816  [83 :  918]  ; 
Greeley  v.  Loue,  ante,  p.  69. 

The  contention  is  that  the  law  giving  lur- 
isdiction,  as  against  a  i>er8on  not  a  citizen 
of  the  district  where  suit  is  brought  to  re- 
move a  cloud  from  the  title  to  real  estate, 
situated  therein,  applies  only  to  cases  where 
there  are  two  or  more  defendants,  at  least 
one  of  whom  must  be  found  in  the  district 
where  the  suit  is  brought,  that  the  jurisdic- 
tion exists  to  entertain  a  suit,  like  the  one 
before  us,  where  there  are  two  or  more  de- 
fendants, but  not  where  there  is  only  one. 
It  was  admitted  that  this  contention  is  un- 
sound as  applied  to  Rev.  Stat.  §  738,  but  it  is 
insisted  that  the  point  is  well  taken  in  con- 
sequence of  a  change  resulting  from  the  re- 
enactment  of  Rev.  Stat.  §  738,  to  be  found  in 
section  8  of  the  Act  of  1875.  The  Revised 
Statutes  gave  the  right  to  brinc^  such  a  suit 
where  "any  defendant**  resided  out  of  the 
district  The  Act  of  1875  gives  the  right 
•*  where  one  or  more"  may  so  reside.  "We  see 
no  force  in  this  ar^ment,  which  in  effect 
eliminates  the  wora  ^'one"  from  the  statute 
and  replaces  it  by  the  word  ''two,"  thus 
causing  it  to  read  ''two  or  more,"  instead  of 
'*one  or  more."  The  suggestion  that  as  the 
words  **one  or  mOre,"  in  section  787,  Rev. 
Stat  contemplated  a  controversy  in  which 
two  or  more  defendants  would  be  involved, 
therefore  the  words  **  one  or  more"  mean  the 
same  In  the  Act  of  1875,  is  fallacious. 

Section  787  provides  for  a  case  where  there 
are  ''several  defendants"  and  ''one  or  more" 
may  be  outside  of  the  district ;  the  Act  of 
1875,  on  the  contrary,  provides  for  a  case 
where  "  one  or  more  of  the  defendants"  may 
be  outside  of  the  district,  the  difference  be- 
tween the  two  being  that  which  exists  be- 
tween "one  or  more  of  several"  and  "one  or 
more."  The  demurrer  was,  therefore,  cor- 
rectly overniled. 

The  act  of  the  Arkansas  legislature  which 
we  have  cited  provides  that  on  the  filing  of 
412]the  complaint  with  the  clerk,  an  *order 
shall  be  entered  on  the  record,  notifying  all 
persons  having  any  right  or  interest  in  the 
lands  sought  to  be  sold  to  appear  within  forty 
days,  and  show  cause  why  a  lien  should  not 
be  declared  on  said  land  for  unpaid  taxes, 
and  why  said  land  should  not  be  sold  for 
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non-payment  thereof.  The  act  directs  the- 
clerk  to  cause  a  copy  of  this  order  to  be  in- 
serted twice,  in  a  newspaper  published  i» 
the  county,  and  if  there  be  no  such  news- 
paper to  post  a  copy  at  the  courthouse  door. 
It  further  declares  that  such  publication  shnll 
be  taken  to  be  notice  to  all  the  world  of  the 
contents  of  the  complaint  These  are  the 
only  provisions  made  in  the  act  for  notice 
to  the  land  owner.  The  proceedings  lead- 
ing up  to  the  tax  sale,  as  they  appear  on  the 
record  before  us,  do  not  include  the  required 
notice  nor  anv  order  therefor,  nor  is  it  sbowa 
that  any  such  notice  was  put  on  record  i» 
the  course  of  the  tax  sale  proceedings.  It 
is  true  that  the  order  directing  the  sale  re- 
cites: "It  appearing  that  the  order  herein 
made  requiring  the  owners  of  the  land  in 
this  suit  to  appear  and  show  cause,  if  any 
they  could,  whv  a  lien  should  not  be  de- 
clared on  certain  land,  has  been  duly  pub- 
lished in  the  manner  required  by  statute.'' 
etc  This  indirect  reference  to  the  notice  is 
the  only  record  evidence  that  such  a  notice 
was  made,  put  on  record,  or  published. 

In  Gregory  v.  Bartlett,  55  Ark.  88.  the  su- 
preme court  of  that  state,  having  before  it 
a  case  in  which  the  notice  required  by  law 
under  the  terms  of  the  second  sectioa  ws» 
not  properly  given,  said: 

"Without  Uie  statutorv  notice,  there  can 
be  no  jurisdiction.  If  the  clerk  makes  the 
warning  order,  as  the  second  section  of  the 
Act  requires,  but  fails  to  public  or  post  it, 
and  that  fact  appears  in  the  judgment  record, 
there  could  be  no  justifiable  pretence  of  ju- 
risdiction. If  he  publishes  the  statutory 
warning  without  first  making  th«  order  re- 
quired by  section  2,  the  question  is,  does  be 
make  a  legal  publication?  In  other  words, 
is  he  authorized  by  the  statute  to  make  pub* 
lication  when  there  is  no  previous  order  of 
record?  If  he  is  not  so  authorised,  than  the 
publication  is  without  authority  and  is  not 
legal  notice  to  the  owner  of  the  land.  .  .  . 
When  this  requirement  of  the  statute  is  com- 
plied with,  it  furnishes  to  the  *owner  [413 
of  delinquent  lands  a  means  of  informatioo 
which  the  statute  designed  he  should  receive. 
Searching  the  records  and  finding  no  oider 
for  a  proceeding  against  his  lancH  he  had  % 
li^ht  to  presume  that  none  existed.  There 
itt  nothing  in  the  statute  to  indicate  that  the 
legislature  considered  the  entry  of  the  order 
upon  the  record  as  of  any  less  significance 
than  the  publication  of  it  In  a  sectioa  of 
the  act  where  a  form  of  a  decree  to  be  en* 
tered  is  given.  It  is  made  to  recite  that  the 
order  was  entered  of  record  as  well  as  that 
it  was  published :  and  the  requirement  as  to 
publication  is  that  a  copy  of  the  record  entry 
shall  be  published.  Ths  order  is  the  sole 
authority  for  the  publication,  and  the  ca- 
dence of  it  which  the  statute  requires  is  the 
record  entry.  ..."  The  statute  does  not 
authorize  the  clerk  to  make  the  order  in  any 
manner  other  than  by  entry  oo  the  record, 
and  authorizes  publication  of  nothing  except 
a  copv  of  the  record.  To  tav  that  the  clerk 
can  dispense  with  the  record  and  make  his 
entry,  in  the  first  instance.  In  a  newspaper, 
would  be  to  disregard  a  plain  provisioo  of 
the  statute  and  dispense  with  one  of  the 
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tbe  law  affords  for  imparting  informa- 
tioo  to  Uie  land  owner.  But  when  a  statu- 
tory proTision  is  plain,  and  is  made  to  aid 
in  t^  accofuplishinent  Of  a  useful  end,  it 
cBoooC  be  treated  as  merely  directory,  and 
m  be  disregarded.  Especially  does  that  rule 
apply  to  proceedini^s  where  publication  is 
relied  npon  as  a  substitute  for  personal  ser- 
Tioe.  BuM  T.  VuarU,  40  Ark.  124 ;  Brodie 
1.  SkeUffn,  11  Ark.  190.  .  .  .  Ko  process 
VM  erer  issued  in  tbe  cause  in  which  the 
<^neoged  decree  was  rendered ;  the  court's 
<kleTmination  of  any  question  was  therefore 
nonjudiee,  and  binding  upon  no  one. 
.  The  recital  of  the  decree  that  there 
proper  notice  to  the  parties  in  interest 
ift  not  ONiclusive  of  that  fact,  but  must  be 
RMi  in  connection  with  that  part  of  the  rec- 
«ii  which  gives,  or  is  required  to  give,  the 
«ficial  evidence  of  Jurisdiction,  ns  prescribed 
bj  Astute.  Boyd  v.  Jtoane,  40  Ark.  897; 
Stitiemier  v.  SulUran,  97  U.  S.  444  J24: 
11101 :  Oalpin  v.  Page,  85  U.  S.  18  Wall. 
^121:  959]. 

*If  such  evidence  is  not  required  by  the 
sCatate  to  be  placed  upon  the  record,  and  the 
414]reoofd  recites  or  is  silent  ss  to  the  *facts 
necessary  to  show  jurisdiction,  tlicir  existence 
vill  be  presumed,  but  no  presumptions  arc 
iodolged  when  the  evidence  is  stated  upon 
the  record  {Boyd  v.  Boane,  supra)  or  where 
the  statute  requires  the  jurisdictional  facts 
to  appear  of  record  and  they  are  not  made  so 
to  appear.* 

Thus  tlie  supreme  court  of  Arkansas,  in 
Interineting  a  statute  of  that  state,  lias  held 
that  the  making  of  the  record  entry  of  the 
Dot  ice  required,  and  also  the  proof  of  its 
publication  are  indispensable  to  the  validity 
it  proceedings  under  the  statute ;  that  such 
recorded  notice  is  essential  to  give  jurisdic- 
tioQ  to  the  court,  and  that  where  the  notice 
if  Dot  of  record  the  proceedings  are  absolutely 
void.  As  we  have  seen,  this  record  does  not 
tixnr  either  notice  or  publication.  The  ap- 
pellee, then,  seeks  to  have  a  cloud  removed 
nom  his  title  when  he  holds  no  title  what- 
'tfet;  for,  of  course,  it  follows  that  if  the 
•coart  was  without  Jurisdiction  the  decree  by 
it  rendered  was  utterly  void,  and  the  sale, 
have  been  made  under  the  decree,  was  equally 
Ticioos  and  wholly  null.  Tlie  rule  in  eject- 
ment is  that  the  plaintiff  must  recover  on  the 
^tren^  of  his  own  title,  and  not  on  the 
wealiDcss  of  the  title  of  his  adversary.  A 
like  rule  obtains  in  an  equitable  action  to 
Tcmore  a  cloud  from  a  title,  and  title  in  the 
<omplaiDant  is  of  the  essence  of  the  rlf^ht  to 
rtiief.  In  Fnwt  v.  S/riU^,  121  U.  8.  552 
[30:  1010],  we  said:  "Under  the  jurisdic- 
tion and  practice  in  eauity,  independently 
-of  statute,  the  object  of  a  bill  to  remove  a 
<]'Hid  upon  title,  and  to  quiet  the  possession 
of  real  estate,  is  to  protect  the  owner  of  the 
Ifgal  title  from  being  disturbed  in  his  pos- 
session, or  harassed  by  suits  in  regard  to  that 
title;  and  the  bill  cannot  be  maintained 
vitbont  clear  proof  of  both  possession  and 
>gal  title  in  the  plaintiff.  Alexander  v. 
hndUUm,  12  U.  8.  8  Cranch,  462  [3 :  624]  ; 
P^inoU  V.  ElUott,  6  Pet.  95  [8 :  832J  ;  Orton 
^.  Smith,  59  U.  8.  18  How.  263  J15 :  SOS]  ; 
Oew$  V.  Bureham,  66  U.  8.  1  Black,   852 
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[17 :  91]  ;  Ward  v.  Chamberlain,  67  U.  8.  2 
Black,  430  [17:  819].  As  observed  by  Mr. 
Justice  Grier  in  Orton  v.  SmitJi,  'Those  only 
who  have  a  clear,  le^al,  and  equitable  title 
to  land,  connected  with  possession,  have  any 
right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace  or  dissipate  a 
cloud  on  the  title.'  59  U.  8.  18  How.  265 
[15:  894]." 

The  law  of  Arkansas  authorizes  a  bill  to  re- 
move a  cloud  on  a  *tit]e  whether  or  not[415 
the  complainant  be  in  possession.  Ark.  Acts 
1891,  p.  132.  By  reason  of  this  statute  a  bill 
in  equity  may  be  maintained  in  the  circuit 
court  of  the  United  States  by  a  person  not 
in  possession  against  another  who  is  also  out 
of  possession.  Holland  v.  ChaUen,  110  U. 
S.  15,  25  [28:  52.  56].  But  this  does  not 
make  the  complainant's  rights  any  the  less 
dependent  upon  title  in  him  nor  does  it  put 
him  in  a  position  to  have  a  cloud  removed 
from  a  title  which  has  no  existence.  In  Prott 
V.  Spitley,  supra,  it  was  said :  **  A  statute  of 
Nebraska  authorizes  an  action  to  bo  brought 
'  by  any  person  or  persons,  whether  in  actual 
possession  or  not,  claiming  title  to  real  es- 
tate, against  any  person  or  persons  who  claim 
an  adverse  estate  or  interest  therein,  for  the 
purpose  of  determining  such  estate  or  inter- 
est, and  quieting  the  title  to  said  real  estate. ' 
Neb.  Stat.  Feb.  24,  1878;  Rev.  Stat.  1873, 
p.  882.  .  .  .  The  requisite  of  the  plain- 
tiff's possession  is  thus  dispensed  with,  but 
not  the  other  rules  which  govern  the  juris- 
diction of  courts  of  equity  over  such  bills. 
Under  that  statute,  as  under  the  general  ju- 
risdiction in  equity,  it  is  'the  title,'  that 
is  to  say,  the  legal  title,  to  real  estate,  that 
is  to  be  quieted  against  claims  of  adverse  es- 
tates or  interests.  In  State  v.  Sioux  City  <fi 
P.  R,  Co.  the  supreme  court  of  Nebraska 
said:  'Whatever  the  rule  may  be  as  to  a 
party  in  actual  possession,  it  is  clenr  that  a 
party  not  in  possession  must  possess  the  legal 
title,  in  order  to  maintain  the  action. '~  7 
Neb.  857,  376.  And  in  Holland  v.  Challen, 
above  cited,  this  court  said :  '  Undoubtedly, 
as  a  foundation  for  the  relief  sought,  the 
plaintiff  must  show  that  he  has  a  legal  title 
to  the  premises.'  The  necessary  conclusion 
is,  tliat  Spitley,  not  having  the  legal  title 
of  the  lots  in  question,  cannot  maintain  his 
bill  for  the  purpose  of  removing  a  cloud  on 
the  title." 

It  is  said  that  the  state  of  Arkansas  became 
a  party  to  the  proceedings  in  the  Ashley 
county  court,  and  is  hence  bound  thereby, 
and  from  this  is  deduced  the  argument  that 
inasmuch  as  the  defendant  derived  his  title 
from  the  state  subsequent  to  the  complain- 
ant's purchase,  the  latter's  title  is  validated. 
Safford  v.  WatMn,  41  Ark.  1.  But  the  [416 
appearance  of  the  state  did  not  cure  the  radi- 
cal defect  in  the  proceedings  under  which 
complainant  purchased.  The  notice  was  essen- 
tial in  order  to  affect  the  rights  of  the  owner 
i)i  the  property  as  against  whom  the  proceed- 
ings were  initiated  and  the  sale  was  made. 
The  appearance  .of  the  state  did  not,  there- 
fore, give  the  court  jurisdiction  or  render 
the  sale  valid.  There  are  other  contentions 
urged,  but  they  are  all  covered  by  what  has 
been  already  said.    They  either  arise  from 
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14,  1884,  the  lands  claimed  by  complainant 
were  adjudicated  to  him,  and  on  May  14, 
1887,  upon  the  expiration  of  the  period  al- 
lowed for  the  redemption,  the  commissioner 
made  to  complainant  a  deed,  which  was  ap- 
proTed  by  the  court. 

Mr,  W.  L.-  Terry  for  appellant 
Mr.  D.  W.  Jones  for  appellee. 

Mr.  Juttiee  Wlittet  delivered  the  opinion 
of  the  court : 

The  suit  was  one  to  remoye  a  cloud  from 
the  title  to  real  estate  situated  in  the  district 
41 1] where  the  suit  was  brought.  *The  de- 
fendant was  a  citizen  of  another  state.  The 
case  was  obviously  within  the  jurisdiction  of 
the  court.  U.  8.  Rev.  Stat.  738 ;  Act  of  1875 
(18  Stat,  at  L.  470,  §  8)  ;  Act  of  1888  (25 
Stat,  at  L.  433,  g  5)  ;  Mellen  v.  Moline  Mal- 
leable Iron  Works,  181  U.  S.  852  [88 :  1781 ; 
Amdt  V.  Ongffs,  184  U.  S.  816  [88 :  918]  ; 
Greeley  v.  Lotce,  ante,  p.  69. 

The  contention  is  that  the  law  giving  lur- 
isdietion,  as  against  a  person  not  a  citizen 
of  the  district  where  suit  is  brought  to  re- 
move a  cloud  from  the  title  to  real  estate, 
situated  therein,  applies  only  to  cases  where 
there  are  two  or  more  defendants,  at  least 
one  of  whom  must  be  found  in  the  district 
where  the  suit  is  brought,  that  the  jurisdic- 
tion exists  to  entertain  a  suit,  like  the  one 
before  us,  where  there  are  two  or  more  de- 
fendants, but  not  where  there  is  only  one. 
It  was  admitted  that  this  contention  is  un- 
sound as  applied  to  Rby.  Stat.  §  738,  but  it  is 
insisted  that  the  point  is  well  taken  in  con- 
sequence of  a  change  resulting  from  the  re- 
enactment  of  Rev.  Stat.  §  738,  to  be  found  in 
section  8  of  the  Act  of  1875.  The  Revised 
Statutes  gave  the  right  to  brinc^  such  a  suit 
where  **any  defendant**  resided  out  of  the 
district  The  Act  of  1875  gives  the  right 
**  where  one  or  more**  may  so  reside.  We  see 
no  force  in  this  argument,  which  in  effect 
eliminates  the  word  ^'one"  from  the  statute 
and  replaces  it  by  the  word  **two,*'  thus 
causing  it  to  read  ''two  or  more,"  instead  of 
**one  or  more."  The  suggestion  that  as  the 
words  "one  or  mOre,"  in  section  787,  Rev. 
Stat  contemplated  a  controversy  in  which 
two  or  more  defendants  would  be  involved, 
therefore  the  words  **one  or  more"  mean  the 
same  in  the  Act  of  1875,  is  fallacious. 

Section  787  provides  for  a  case  where  there 
are  **  several  defendants"  and  **one  or  more" 
may  be  outside  of  the  district;  the  Act  of 
1875,  on  the  contrary,  provides  for  a  case 
where  '*one  or  more  of  the  defendants"  may 
be  outside  of  the  district,  the  difference  be- 
tween the  two  being  that  which  exists  be- 
tween **one  or  more  of  several"  and  "one  or 
more."  The  demurrer  was,  therefore,  cor- 
rectly overruled. 

The  act  of  the  Arkansas  legislature  which 
we  have  cited  provides  that  on  the  filing  of 
412]the  complaint  with  the  clerk,  an  *order 
shall  be  entered  on  the  record,  notifying  all 
persons  having  any  right  or  interest  in  the 
lands  sought  to  be  sold  to  appear  within  forty 
days,  and  show  cause  why  a  lien  should  not 
be  declared  on  said  land  for  unpaid  taxes, 
and  why  said  land  should  not  be  sold  for 
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non-payment  thereof.  The  act  directs  tb» 
clerl£  to  cause  a  copy  of  this  order  to  be  in- 
serted twice,  in  a  newspaper  published  in 
the  county,  and  if  there  be  no  such  news- 
paper to  post  a  copy  at  the  courthouse  door. 
It  further  declares  that  such  publication  shall 
be  taken  to  be  notice  to  all  the  world  of  the 
contents  of  the  complaint  These  are  the 
only  provisions  made  in  the  act  for  notion 
to  the  land  owner.  The  proceedings  lead- 
ing up  to  the  tax  sale,  as  they  appear  on  the 
record  before  us,  do  not  include  the  required 
notice  nor  anv  order  therefor,  nor  is  it  shown 
that  any  such  notice  was  put  on  record  ia 
the  course  of  the  tax  sale  proceedings.  It 
is  true  that  the  order  directing  the  sale  re- 
cites: "It  appearing  that  the  order  hereitt 
made  requiring  the  owners  of  the  land  in 
this  suit  to  appear  and  show  cause,  if  any 
they  could,  whv  a  lien  should  not  be  de- 
clared on  certain  land,  has  been  duly  pub- 
lished in  the  manner  required  by  statute.* 
etc.  This  indirect  reference  to  the  notice  ia 
the  only  record  evidence  that  such  a  notice 
was  made,  put  on  record,  or  published. 

In  Gregory  v.  Bartlett,  55  Ark.  88.  the  sa* 
preme  court  of  that  state,  having  before  it 
a  case  in  which  the  notice  required  by  law 
under  the  terms  of  the  second  section  was 
not  properly  given,  said: 

"Without  Uie  statutorv  notice,  there  can 
be  no  jurisdiction.     If  the  clerk  makes  the 
warning  order,  as  the  second  section  of  the 
Act  requires,  but  fails  to  public  or  post  it, 
and  that  fact  appears  in  the  judgment  record* 
there  could  be  no  justifiable  pretence  of  ju- 
risdiction.    If  he  publishes  the  statutory 
warning  without  first  making  the  order  re- 
quired by  section  2,  the  question  is,  does  be 
make  a  legal  publication?    In  other  words, 
is  he  authorized  by  the  statute  to  make  pub* 
lication  when  there  is  no  previous  order  of 
record?    If  he  is  not  so  authorised,  then  the 
publication  is  without  authority  and  is  not 
legal  notice  to  the  owner  of  the  land.    .    .     . 
When  this  requirement  of  the  statute  is  com- 
plied with,  it  furnishes  to  the  *owner  [413 
of  delinquent  lands  a  means  of  informatioo 
which  the  statute  designed  he  should  receive. 
Searching  the  records  and  finding  no  order 
for  a  proceeding  against  his  lancH  he  had  s 
li^ht  to  presume  uiat  none  existed.    Tbers 
is  nothing  in  the  statute  to. indicate  that  th« 
legislature  considered  the  entry  of  the  order 
upon  the  record  as  of  any  less  significance 
than  the  publication  of  it    In  a  section  of 
the  act  where  a  form  of  a  decree  to  be  en- 
tered is  given.  It  is  made  to  recite  that  the 
order  was  entered  of  record  as  well  as  thnt 
it  was  published ;  and  the  reouirement  as  to 
publication  is  that  a  copy  of  the  record  eotrj 
shall  be  published.    The  order  is  the  sole 
authority  for  the  publication,  and  the  evi- 
dence of  it  which  the  statute  requires  is  the 
record  entry.     ..."  The  statute  does  noc 
authorize  the  clerk  to  make  the  order  in  aar 
manner  other  than  by  entry  on  the  reoortC 
and  authorizes  publication  of  nothing  except 
a  copv  of  the  record.    To  sav  that  tne  clerk 
can  dispense  with  the  record  and  msJLS  hie 
entry,  in  the  first  instance,  in  a  newspaper, 
would  be  to  disregard  a  plain  provision  of 
the  statute  and  dispense  with  ons  of  the 
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tbe  Uw  afFords  for  Imparting  Informa- 
tko  to  tbe  land  owner.  But  when  a  statu- 
tucj  proTisioD  is  plain,  and  Is  made  to  aid 
to  Uie  accoroplishinent  Of  a  useful  end,  it 
ooDOC  be  treated  as  merely  directory,  and 
m  be  disregarded.  Especially  does  that  rule 
apply  to  prooeedini^s  where  publication  is 
lelied  npon  as  a  substitute  for  personal  ser- 
Tice.  BuMk  y.  VisarU,  40  Ark.  124 ;  Brodie 
1.  Skeiiom,  11  Ark.  190.  .  .  .  Ko  process 
iTH  ew  issued  in  tbe  cause  in  which  the 
€bft]leDfed  decree  was  rendered ;  the  court's 
iklennination  of  any  question  was  therefore 
4trdm  non  judice,  and  binding  upon  no  one. 
.  .  .  Tlie  recital  of  the  decree  that  there 
waf  isoper  notice  to  the  parties  in  interest 
i»  DOC  oooclnsive  of  that  fact,  but  must  be 
md  in  connection  with  that  part  of  the  rec- 
all which  gives,  or  is  required  to  give,  the 
official  evidence  of  jurisdiction,  ns  prescribed 
br  statute.  JJoifd  v.  Hoane,  49  Ark.  807; 
AttUmier  y.  SvUiran,  97  U.  S.  444  J24: 
1110] :  Qaipin  v.  Page,  85  U.  8.  18  Wall. 
tSO  121:  959]. 

*lf  such  evidence  is  not  required  by  the 
itfttate  to  be  placed  ui}on  tbe  record,  and  the 
414^eoord  recites  or  is  silent  as  to  the  *facts 
Mcessary  to  show  jurisdiction,  their  existence 
vill  be  presumed,  but  no  presumptions  arc 
iadalged  when  the  evidence  is  stated  upon 
the  record  {Boyd  v.  Boane^  supra)  or  where 
tbe  statute  requires  the  jurisdictional  facts 
to  appear  of  record  and  they  are  not  made  so 
to  appear.* 

Thus  the  supreme  court  of  Arkansas,  in 
Intopreting  a  statute  of  that  state,  has  held 
that  the  making  of  the  record  entry  of  the 
aoiice  required,  and  also  the  proof  of  its 
publication  are  indispensable  to  the  validitv 
id  proceedings  under  the  statute ;  that  such 
recorded  notice  is  essential  to  give  jurisdic* 
tkw  to  the  court,  and  that  where  the  notice 
is  Bot  of  record  the  proceedings  are  absolutely 
ytAd.  As  we  have  seen,  this  record  does  not 
show  either  notice  or  publication.  The  ap- 
pellee, then,  seeks  to  have  a  cloud  removed 
from  his  title  when  he  holds  no  title  what- 
'«Ter:  for,  of  course,  it  follows  that  if  the 
'Court  was  without  jurisdiction  the  decree  by 
it  rendered  was  utterly  void,  and  the  sale, 
have  been  made  under  the  decree,  was  equal  ly 
vicious  and  wholly  null.  The  rule  in  eject- 
ment is  that  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the 
veakDcss  of  the  title  of  his  adversary.  A 
like  rule  obtains  in  an  equitable  action  to 
remove  a  cloud  from  a  title,  and  title  in  the 
-complainant  is  of  the  essence  of  the  ri^ht  to 
relitf.  In  FraU  v.  S/ritlfy,  121  U.  8.  552 
[30:  1010],  we  said:  "Under  the  jurisdic- 
tion and  practice  in  eouity,  independently 
«f  statute,  the  object  of  a  bill  to  remove  a 
<loiid  npon  title,  and  to  quiet  the  possession 
of  rral  estate,  is  to  protect  theowuer  of  the 
If^l  title  from  being  disturbed  in  his  pos- 
ieasion,  or  harassed  by  suits  in  regard  to  that 
title;  and  the  bill  cannot  be  maintained 
without  clear  proof  of  both  possession  and 
^1  title  in  the  plaintiff.  Alexander  v. 
IkMdUion,  12  U.  8.  8  Cranch.  462  [3 :  624]  ; 
JPtinoa  V.  EOiatt,  6  Pet.  95  [8 :  332J  ;  Orfon 
y.  Smith,  59  U.  8.  18  How.  263  J15 :  393]  ; 
Om  r.  Bureham,  66  U.  8.  1  Black,   352 
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[17 :  91]  ;  Ward  y.  Chamberlain,  67  U.  8.  2 
Black,  430  [17:  819].  As  observed  by  Mr. 
Justice  Grier  in  Orton  v.  Smitli^  'Those  only 
who  have  a  clear,  le^al,  and  equitable  title 
to  land,  connected  with  possession,  have  any 
right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace  or  dissipate  a 
cloud  on  the  title. '  59  U.  8.  18  How.  265 
[15:  894]." 

The  law  of  Arkansas  authorizes  a  bill  to  re- 
move a  cloud  on  a*title  whether  or  not[415 
the  complainant  be  in  possession.  Ark.  Acts 
1891,  p.  132.  By  reason  of  this  statute  a  bill 
in  equity  may  be  maintained  in  the  circuit 
court  of  the  United  States  by  a  i)erson  not 
in  possession  against  another  who  is  also  out 
of  possession.  Holland  v.  ChaUen,  110  U. 
8.  15,  25  [28:  52,  56].  But  this  does  not 
make  the  complainant*s  rights  any  tbe  less 
dependent  upon  title  in  him  nor  does  it  put 
him  in  a  position  to  have  a  cloud  removed 
from  a  title  which  has  no  existence.  In  Froft 
V.  Spitley,  supra,  it  was  said :  **  A  statute  of 
Nebraska  authorizes  an  action  to  bo  brought 
'  by  any  person  or  persons,  whether  in  actual 
possession  or  not,  claiming  title  to  real  es- 
tate, against  any  person  or  persons  who  claim 
an  adverse  estate  or  interest  therein,  for  the 
purpose  of  determining  such  estate  or  inter- 
est, and  quieting  the  title  to  said  real  estate.  * 
Neb.  Stat.  Feb.  24,  1873;  Rev.  Stat.  1878, 
p.  882.  .  .  .  The  requisite  of  the  plain- 
tiff*s  possession  Is  thus  dispensed  with,  but 
not  the  other  rules  which  govern  the  juris- 
diction of  courts  of  equity  over  such  bills. 
Under  that  statute,  as  under  the  general  ju- 
risdiction in  equity,  it  is  'the  title,'  that 
is  to  say,  the  legal  title,  to  real  estate,  that 
is  to  be  quieted  against  claims  of  adverse  es- 
tates or  interests.  In  State  v.  Sioux  City  db 
P.  B,  Co.  the  supreme  court  of  Nebraska 
said:  'Whatever  the  rule  may  be  as  to  a 
party  in  actual  possession,  it  is  clear  that  a 
party  not  in  possession  must  possess  the  legal 
title,  in  order  to  maintain  the  action.*"  7 
Neb.  857,  376.  And  in  Ilolland  v.  C/talUn, 
above  cited,  this  court  said  :  *  Undoubtedl  v, 
as  a  foundation  for  the  relief  sought,  the 
plaintiff  must  show  that  he  has  a  legal  title 
to  the  premises.'  The  necessary  conclusion 
is.  that  Spitley,  not  having  the  legal  title 
of  the  lots  in  question,  cannot  maintain  his 
bill  for  the  purpose  of  removing  a  cloud  on 
the  title." 

It  is  said  that  the  state  of  Arkansas  became 
a  party  to  the  proceedings  in  the  Ashley 
county  court,  and  is  hence  bound  thereby, 
and  from  this  is  deduced  the  argument  that 
inasmuch  as  the  defendant  derived  his  title 
from  the  state  subsequent  to  tbe  complain- 
ant's purchase,  the  latter's  title  is  validated. 
Safford  v.  Watfon,  41  Ark.  1.  But  the  [416 
appearance  of  the  state  did  not  cure  the  radi- 
cal defect  in  the  proceedings  under  which 
complainant  purchased.  The  notice  was  essen- 
tial in  order  to  affect  the  rights  of  the  owner 
otf  the  property  as  against  whom  the  proceed- 
ings were  initiated  and  the  sale  was  made. 
The  appearance  .of  the  state  did  not,  there- 
fore, give  the  court  jurisdiction  or  render 
the  sale  valid.  There  are  other  contentions 
urged,  but  they  are  all  covered  by  what  has 
been  already  said.    They  either  arise  from 
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14,  1884,  the  lands  claimed  by  complainant 
were  adjudicated  to  him,  and  on  May  14, 
1887,  upon  the  expiration  of  the  period  al- 
lowed for  the  redemption,  the  commissioner 
made  to  complainant  a  deed,  which  was  ap- 
proved by  the  court. 

Mr.  W.  L.-  Tenx  for  appellant 
Mr.  D.  W.  Jones  for  appellee. 

Mr.  Juttiee  Wlilte*  delivered  the  opinion 
of  the  court : 

The  suit  was  one  to  remove  a  cloud  from 
the  title  to  real  estate  situated  in  the  district 
41 1] where  the  suit  was  brought.  *The  de- 
fendant was  a  citizen  of  another  state.  The 
case  was  obviously  within  the  jurisdiction  of 
the  court.  U.  8.  Rev.  Stat.  738 ;  Act  of  1875 
(18  Stat,  at  L.  470,  §  8)  ;  Act  of  1888  (25 
SUt.  at  L.  433,  g  5)  ;  I^ellen  v.  Moline  Mal- 
leable Iron  Works,  131  U.  S.  852  [83 :  1781 ; 
Amdt  V.  GHgff8,  184  U.  8.  816  [33 :  918]  ; 
Greeley  v.  Loue,  ante,  p.  69. 

The  contention  is  that  the  law  givinfi:  jur- 
isdiction, as  against  a  person  not  a  citizen 
of  the  district  where  suit  is  brought  to  re- 
move a  cloud  from  the  title  to  real  estate, 
situated  therein,  applies  only  to  cases  where 
there  are  two  or  more  defendants,  at  least 
one  of  whom  must  be  found  in  the  district 
where  the  suit  is  brought,  that  the  jurisdic- 
tion exists  to  entertain  a  suit,  like  the  one 
before  us,  where  there  are  two  or  more  de- 
fendants, but  not  where  there  is  only  one. 
It  was  admitted  that  this  contention  is  un- 
sound as  applied  to  ftev.  Stat,  g  738,  but  it  is 
insisted  that  the  point  is  well  taken  in  con- 
sequence of  a  change  resulting  from  the  re- 
enactment  of  Rev.  Stat.  §  738,  to  be  found  in 
section  8  of  the  Act  of  1875.  The  Revised 
Statutes  gave  the  right  to  bring  such  a  suit 
where  **  an v  defendant"  resided  out  of  the 
district  The  Act  of  1875  gives  the  right 
•*  where  one  or  more*'  may  so  reside.  "We  see 
no  force  in  this  ar^ment,  which  in  effect 
eliminates  the  wora  ''one"  from  the  statute 
and  replaces  it  by  the  word  ''two,*'  thus 
causing  it  to  read  ^'two  or  more,"  instead  of 
''one  or  more.**  The  suggestion  that  as  the 
words  "one  or  mOre,"  in  section  737,  Rev. 
Stat  contemplated  a  controversy  in  which 
two  or  more  defendants  would  oe  involved, 
therefore  the  words  "  one  or  more"  mean  the 
same  in  the  Act  of  1875,  is  fallacious. 

Section  737  provides  for  a  case  where  there 
are  •'several  defendants"  and  "one  or  more" 
may  be  outside  of  the  district ;  the  Act  of 
1875,  on  the  contrary,  provides  for  a  case 
where  "  one  or  more  of  the  defendants"  may 
be  outside  of  the  district,  the  difference  be- 
tween the  two  being  that  which  exists  be- 
tween "one  or  more  of  several"  and  "one  or 
more."  The  demurrer  was,  therefore,  cor- 
rectly overruled. 

The  act  of  the  Arkansas  legislature  which 
we  have  cited  provides  that  on  the  filing  of 
4 12] the  complaint  with  the  clerk,  an  *order 
shall  be  entered  on  the  record,  notifying  all 
persons  having  any  right  or  interest  in  the 
lands  sought  to  be  sold  to  appear  within  forty 
days,  and  show  cause  why  a  lien  should  not 
be  declared  on  said  land  for  unpaid  taxes, 
and  why  said  land  should  not  be  sold  for 
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non-payment  thereof.    The  act  directs  the 
clerk  to  cause  a  copy  of  this  order  to  be  in- 
serted twice,  in  a  newspaper  published   iik 
the  county,  and  if  there  be  no  such  news- 
paper to  post  a  copy  at  the  courthouse  door. 
It  further  declares  that  such  publication  sbnll 
be  taken  to  be  notice  to  all  the  world  of  the 
contents  of  the  complaint     These  are   the 
only  provisions  made  in  the  act  for  notice 
to  the  land  owner.    The  proceedings  lead- 
ing up  to  the  tax  sale,  as  they  appear  on  the 
record  before  us,  do  not  include  the  required 
notice  nor  anv  order  therefor,  nor  is  it  shown 
that  any  such  notice  was  put  on  record   ia 
the  course  of  the  tax  sale  proceedings.     It 
is  true  that  the  order  directing  Uie  sale  re- 
cites:   "It  appearing  that  the  order  herein 
made  requiring  the  owners  of  the  land   in 
this  suit  to  appear  and  show  cause,  if  any 
they  could,  whv  a  lien  should  not  be  de- 
clared on  certain  land,  has  been  duly  pab- 
lished  in  the  manner  required  by  statute.  *^ 
etc.     This  indirect  reference  to  tlie  notice  i* 
the  only  record  evidence  that  such  a  notioe 
was  made,  put  on  record,  or  published. 

In  Qregory  v.  Bartlett,  55  Ark.  83.  the  su- 
preme court  of  that  state,  having  before  it 
a  case  in  which  the  notice  required  by  law 
under  the  terms  of  the  second  sec^oa  ws» 
not  properly  given,  said: 

"Without  tiie  statutorv  notice,  there  can 
be  no  jurisdiction.  If  the  clerk  makes  the 
warning  order,  as  the  second  section  of  the 
Act  requires,  but  fails  to  public  or  post  it 
and  that  fact  appears  in  the  judgment  record, 
there  could  be  no  justifiable  pretence  of  ju- 
risdiction. If  he  publishes  the  statutory 
warning  without  first  making  the  order  re- 
quired by  section  2,  the  question  is,  does  bs 
make  a  legal  publication?  In  other  words, 
is  he  authorized  by  the  statute  to  make  pub- 
lication when  there  is  no  previous  order  of 
record?  If  he  is  not  so  authorised,  then  the 
publication  is  without  authority  and  is  not 
legal  notice  to  the  owner  of  the  land.  .  .  . 
When  this  requirement  of  the  statute  is  com- 
plied with,  it  furnishes  to  the  *owner  [413 
of  delinquent  lands  a  means  of  information 
which  the  statute  designed  he  should  receive. 
Searching  the  records  and  finding  no  order 
for  a  proceeding  against  his  land,  be  had  a 
li^ht  to  presume  that  none  existed.  There 
is  nothing  in  the  statute  to  indicate  that  the 
legislature  considered  the  entry  of  the  order 
upon  the  record  as  of  any  less  significance 
than  the  publication  of  it  In  a  section  of 
the  act  where  a  form  of  a  decree  to  be  en- 
tered is  given.  It  is  made  to  recite  that  the 
order  was  entered  of  record  as  well  as  that 
it  was  published ;  and  the  reauirement  as  to 
publication  is  tliat  a  copy  of  tne  record  entry 
shall  be  published.  Ths  order  is  tlM  sole 
authority  for  the  publication,  and  the  evi- 
dence of  it  which  the  statute  requires  is  the 
record  entry.  .  .  .  "The  statute  does  not 
authorize  the  clerk  to  make  the  order  in  any 
manner  other  than  by  entry  on  the  record, 
and  authorizes  publication  of  nothing  except 
a  copv  of  the  record.  To  say  that  the  clerk 
can  dispense  with  the  record  and  make  his 
entry,  in  the  first  instance,  in  a  newspaper. 
would  be  to  disregard  a  plain  provinon  of 
the  statute  and  uispense  with  one  of  ths 
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tbe  law  afFords  for  imparting  informa- 
txn  to  tbe  land  owner.  But  when  a  statu- 
itjrj  proTision  ia  pliin,  and  is  made  to  aid 
to  Uie  accoropliffhment  Of  a  useful  end,  it 
€BiDOt  be  tr^Oed  as  merely  directory,  and 
m  be  disi^arded.  Especially  does  that  rule 
«p^ly  to  proceedinj^  wbere  publication  is 
irlied  upon  as  a  substitute  for  personal  ser- 
Tice.  BuMk  y.  VisarU,  40  Ark.  124 ;  Brodis 
T.  Skdian,  11  Ark.  190.  •  .  .  Ko  process 
vis  erer  issued  in  tbe  cause  in  wbicb  tbe 
<^leBged  decree  was  rendered ;  tbe  court's 
^ieiMminatioo  of  any  question  was  tberefore 
mrmm  non  judice^  and  binding  upon  no  one. 
.  .  .  Tbe  recital  of  tbe  decree  tbat  tbere 
vat  proper  notice  to  tlie  parties  in  interest 
ii  DOC  conclusive  of  tbat  fact,  but  must  be 
iBMi  in  connection  witb  tbat  part  of  tbe  rec- 
«d  wbicb  gives,  or  is  required  to  give,  the 
«fltcial  evidence  of  Jurisdiction,  ns  prescribed 
Vr  oatute.  Boyd  v.  Boane,  49  Ark.  897; 
AOUmUr  T.  SulUtan,  97  U.  S.  444  J24: 
11101 :  Galpin  r.  Page,  85  U.  8.  18  Wall. 
^Ofsi:  959]. 

^^If  sudi  evidence  is  not  required  by  tbe 
etitate  to  be  placed  ui}on  tbe  record,  and  the 
414]reoord  recites  or  is  silent  as  to  tbe  *facts 
aecessazy  to  show  jurisdiction,  their  existence 
vill  be  presumed,  but  no  presumptions  arc 
iadolged  when  the  evidence  is  stated  upon 
the  record  {Boyd  v.  Boane,  »npra)  or  where 
the  statute  requires  tbe  jurisdictional  facts 
lo  appear  of  record  and  they  are  not  made  so 
to  appear.* 

Thus  tbe  supreme  court  of  Arkansas,  in 
interpreting  a  statute  of  tbat  state,  has  held 
that  tbe  making  of  the  record  entry  of  the 
sotice  required,  and  also  the  proof  of  its 
publication  are  indispensable  to  the  validitv 
it  proceedings  under  tbe  statute ;  that  such 
rKorded  notice  is  essential  to  give  jurisdic- 
tion to  tbe  court,  and  tbat  wbere  the  notice 
it  BOt  of  record  the  proceedings  are  absolutely 
^d.  As  we  have  seen,  this  record  does  not 
show  either  notice  or  publication.  The  ap- 
pellee, tlien,  seeks  to  have  a  cloud  removed 
noin  bis  title  when  be  holds  no  title  what- 
ever:  for,  of  course,  it  follows  that  if  the 
•coQit  was  without  Jurisdiction  tbe  decree  by 
it  rendered  was  utter!  v  void,  and  the  sale, 
bive  been  made  under  the  decree,  was  equally 
vicioas  and  wholly  null.  The  rule  in  eject- 
BeBt  is  tbat  the  plaintiff  must  recover  on  the 
strength  of  bis  own  title,  and  not  on  the 
vetkocss  of  the  title  of  bis  adversary.  A 
like  rule  obtains  in  an  equitable  action  to 
remove  a  cloud  from  a  title,  and  title  in  the 
<omplainant  is  of  tbe  essence  of  tbe  ri^bt  to 
relief.  In  Fn)U  v.  S/ritf^,  121  U.  S.  552 
[30:  1010],  we  said:  "Under  the  jurisdic- 
tion and  practice  in  eouity,  independently 
-of  stntute,  the  object  of  a  bill  to  remove  a 
<^.o<](l  upon  title,  and  to  quiet  the  possession 
of  rpal  estate,  is  to  protect  the  owner  of  the 
^gt]  title  from  being  disturbed  in  his  pos- 
session, or  harassed  by  suits  in  reganl  to  that 
title;  and  the  bill  cannot  bo  maintained 
^tbout  clear  proof  of  both  possession  and 
^egtl  title  in  tbe  plaintiff.  Alexander  v. 
ftMdletoii,  12  U.  8.  8  Cranch,  462  [3 :  624]  ; 
I'lama  V.  EOioU,  6  Pet.  95  [8 :  832J  ;  Orfon 
y.  Smith,  59  U.  8.  18  How.  263  _ri5 :  393]  ; 
Omi  V.  Bttreham,  66  U.  8.  1  Black,   352 
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[17 :  91]  ;  Ward  y.  Chamberlain,  67  U.  8.  2 
Black,  430  [17:  319].  As  observed  by  Mr, 
Justice  Grier  in  Orton  v.  Smiili^  'Those  only 
who  have  a  clear,  le^al,  and  equitable  title 
to  land,  connected  with  possession,  have  any 
right  to  claim  tbe  interference  of  a  court  of 
equity  to  give  them  peace  or  dissipate  a 
cloud  on  tbe  title.'  59  U.  8.  18  How.  265 
[15:  894]." 

Tbe  law  of  Arkansas  authorizes  a  bill  to  re- 
move a  cloud  on  a  *title  whether  or  not[415 
tbe  complainant  be  in  possession.  Ark.  Acts 
1891,  p.  132.  By  reason  of  this  statute  a  bill 
in  equity  may  l)e  maintained  in  the  circuit 
court  of  tbe  United  States  by  a  i)erson  not 
in  possession  against  another  who  is  also  out 
of  possession.  Holland  v.  ChaUen,  110  U. 
S.  15,  25  [28:  52,  56].  But  this  does  not 
make  the  complainant^s  rights  any  the  less 
dependent  upon  title  in  him  nor  does  it  put 
him  in  a  position  to  have  a  cloud  removed 
from  a  title  which  has  no  existence.  In  Frott 
V.  Spitley,  supra,  it  was  said :  **  A  statute  of 
Nebraska  authorizes  an  action  to  be  brought 
*  by  any  person  or  persons,  whether  in  actual 
possession  or  not,  claiming  title  to  real  es- 
tate, against  any  person  or  persons  who  claim 
an  adverse  estate  or  interest  therein,  for  the 
purpose  of  determining  such  estate  or  inter- 
est, and  quieting  the  title  to  said  real  estate.  * 
Neb.  Stat.  Feb.  24.  1873;  Rev.  Stat.  1873, 
p.  882.  .  .  .  The  requisite  of  the  plain- 
tiff's possession  is  thus  dispensed  with,  but 
not  the  other  rules  which  govern  the  juris- 
diction of  courts  of  equity  over  such  bills. 
Under  tbat  statute,  as  under  the  general  ju- 
risdiction in  equity,  it  is  'the  title,'  that 
is  to  say,  the  legal  title,  to  real  estate,  that 
is  to  be  auieted  against  claims  of  adverse  es- 
tates or  interests.  In  State  v.  Sioux  City  <fi 
P.  R,  Co.  the  supreme  court  of  Nebraska 
said :  '  Whatever  the  rule  mav  be  as  to  a 
party  in  actual  possession,  it  fs  clear  that  a 
party  not  in  possession  must  possess  the  legal 
title,  in  order  to  maintain  tlie  action. '"  7 
Neb.  357,  376.  And  in  JloUand  v.  C/ialUn, 
above  cited,  this  court  said  :  '  Undoubtedl  v, 
as  a  foundation  for  tbe  relief  sought,  the 
plaintiff  must  show  that  he  has  a  legal  title 
to  tlie  premises.'  The  necessary  conclusion 
is.  tliat  Spitley,  not  having  the  legal  title 
of  the  lots  in  question,  cannot  maintain  his 
bill  for  the  piu-pose  of  removing  a  cloud  on 
the  title." 

][t  is  said  that  the  state  of  Arkansas  became 
a  party  to  the  proceedings  in  the  Ashley 
county  court,  and  is  henc^  bound  thereby, 
and  from  this  is  deduced  the  argument  that 
inasmuch  as  the  defendant  derived  his  title 
from  the  state  subsequent  to  tbe  complain- 
ant's purchase,  the  latter *s  title  is  validated. 
Safford  v.  Watmn,  41  Ark.  1.  But  the  [416 
appearance  of  the  state  did  not  cure  the  radi- 
cal defect  in  the  proceedings  under  which 
complainant  purchased.  The  notice  was  essen- 
tial in  order  to  affect  the  rights  of  the  owner 
o^  tlie  property  as  against  whom  the  proceed- 
ings were  initiated  and  the  sale  was  made. 
The  appearance  .of  the  state  did  not,  tbere- 
fore, give  the  court  jurisdiction  or  render 
tbe  sale  valid.  Tbere  are  other  contentions 
urged,  but  they  are  all  covered  by  what  has 
been  already  said.    They  either  arise  from 
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the  erroneous  postulate  that  the  complain- 
ant's title  is  not  void,  but  simply  voidable, 
or  are  predicated  on  the  equally  unsound 
premise  that  one  having  no  title  can  success- 
ful ly  invoke  the  aid  of  a  court  of  equity  to 
"remove  a  cloud?  from  such  non-existent 
title ;  that  is  to  say,  can  ask  a  court  to  sub- 
tract something  from  nothing. 

Decree  reversed  and  etue  remanded  toith  di- 
reciiom  to  dhmiu  tlie  bill. 


MARTHA  E.  BOBB  et  al.,  Ptffs.  in  Err., 

DORSET  A.  JAMISON,  Administrator  of 
Chaules  L.  BoiiB,  deceased  et  ai«. 

(See  8.  C.  Reporter*6  ed.  il6.) 

Beview  of  Hate  judgment. 

To  Rive  this  court  jurlsdiotlon  to  review  a  state 
judorment,  it  must  appear  oo  the  record  that  a 
Federal  question  was  raised  and  presented  to  the 
statp  court  for  decision  at  the  proper  time  and 
in  the  proper  way. 

[No.  267.> 

Submitted  Dee.  10, 1894.  Decided  Dee.  U,  1894. 

IN  ERROK  to  the  Supreme  Court  of  the 
State  of  Missouri,  to  review  judgment  of 
that  court,  affirming  the  decree  of  the  circuit 
court  of  the  city  of  St.  Louis,  in  favor  of  plain- 
tiff, in  a  suit  brought  by  Dorsey  A.  Jamison, 
administrator  of  the  estate  of  Charles  L.  Bobb, 
deceased,  et  al.,  plaintiffs,  against  Martha  E. 
Bobb  et  al.^  defendant,  subjecting  two  tracts  of 
land,  aggregating  nearly  thirty  acres  in  the 
city  of  St.  Louis,  to  the  payments  of  judgments 
obtained  by  plaintiffs  against  Charles  Bobb. 
On  motion  to  dismiss  or  affirm.    Diemitaed. 

Statement  from  brief  of  defendant  in  error: 
Plaintiffs  in  error  did  not  attempt  to  raise  a 
Federal  question  in  the  cause  until  the  court 
gave  its  opinion  and  affirmed  the  judgment  of 
the  state  circuit  court,  and  the  Inderal  oues^ 
tioo  was  raised  for  the  first  time  when  plain- 
tiffs in  error  filed  their  motion  for  a  re-hearing 
before  the  court  in  bane.  Jamieon  v.  Bagot, 
106  Mo.  240. 

Martha  E.  Bobb  et  al.,  appeared  by  counsel 
at  and  before  the  hearing  in  division  No.  2  of 
the  supreme  court,  and  had  their  case  orally 
argued  and  submitted  on  their  briefs;  no  con- 
stitutional question  was  raised  directly  or  indi- 
rectly  until  the  decision  was  rendered  against 

NOTK.— ^8  to  jurisdiction  in  United  States  Ste- 
preme  CourU  where  Federal  question  arises^  or  where 
are  drawn  in  question  statutes^  treaty,  or  CkmstUU' 
tion^  see  notes  to  Martin  v.  Bunter,  4: 97.  Matthews 
V.  Zane,  2: 664,  and  Williams  v.  Norris.  6:  671. 

As  tojurisdictUm  of  United  States  Surn-eme  Court 
to  declare  state  laio  void  as  in  eonfliet  with  state 
constitution;  to  revise  decrees  of  state  courts  as  to 
construction  of  state  laws,  see  notes  to  Hart  v.  Lam- 
phire,  7: 679,  and  Oommeroial  B^pk  of  Cincinnati  v. 
Buckinfrham,  12:  169. 

Jurisdiction  of  Federal  over  state  courts;  neees- 
•tty  of  Federal  question;  what  constitutes  Federal 
question^  see  note  to  HambUn  v.  Western  Land  Co. 
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them,  and  it  is  too  late  for  them  to  attempt  to 
raise  the  question  after  judgment  is  rendered 
against  them.    They  should  have  made  tbctr 
claim,  if  they  bad  any  to  make,  at  the  proper 
time,  before  cause  was  heard  and  determined 
by  the  court    A  motion  for  a  re-hearing  was- 
not  the  proper  way  to  specially  set  up  the  t  it  le» 
right   privilege,    or   immunity    which     th*»T 
claimed  under  the  Constitution  of  the  Unitetl 
States. 

Mr.  Thomas  J.  Rowe  for  defendants  in 
error,  in  favor  of  motion. 

Messrs.  Michael  Kincaly  and  James  R, 
Kinealy,  for  plaintifts  in  error,  in  oppotsitioa* 
to  motion. 

The  Chief  Justice:  The  writ  of  error  \^ 
dismissed  on  the  authoritv  of  Duncan  v.  Sfts- 
eouri,  152  U.  S.  377  |3S:  485],  and  cases  cilcd. 

Writ  of  error  dismissed. ' 


PLORINE  A.  AUSTIN,  Administrat-r^lT 
rix  of  Stkblimg  T.  Austin,  Deceased^ 
Appt., 

9. 

UNITED  STATEa 

(See  8.  C.  Reporter's  ed.  417-i3aj 

Prerequisite  to  jurisdiction — loyalty  to  the 

ernment, 

h  In  Che  Act  of  March  8,  1888.  referring  to 
Court  of  Claims  for  settlement  of  the  claims  of  tb» 
representatives  of  Steillnir  O.  Austin,  Oeeoaae<L 
Conflrress  made  the  establishment  of  loyalty  t» 
fact,  as  ciSntradlstinRuished  from  Innooeooe  te 
law  produced  by  pardon,  a  prerequisite  to  jurla- 
dictlon.  Consent  that  the  irovemment  be  i 
was  fflven  only  on  this  condition. 

t.  In  adjustlnir  and  settling  the  claims  of  the 
resentatives  of  Sierlinir  G.  Austm  deceased^ 
under  the  Act  of  March  8, 1888,  It  was  the  duty 
of  the  Court  of  Claims  to  determine  as  a  prplim<» 
inary  question  whether  the  decedent  had  ffivt^ 
any  old  or  comfort  to  the  lato  rebellion  or  wa» 
loyal  throughout  the  war  to  the  GoTemiDent  of 
the  United  States,  and  that  court,  hating  fouodi 
that  he  was  not  thus  loyal,  properly  dtsmissed  tba- 
petitlon. 

[No.  89] 

Argued  Oct.  t6,  1S94.    Decided  Ike.  77,  1894. 

APPEAL  from  a  judfonent  of  the  Court  of 
Claims,  dismissinjr  the  petition  of  Florins 
A.  Austin,  administratrix  of  Sterling  0. 
Austin  deceased,  for  cotton  taken  by  the  mil- 
itary authorities  of  the  United  States  durioj; 
the  war,  under  the  Act  of  Congress  of  March 

8,  1888,  for  tlie  relief  of  the  representatives  of 
said  decedent^    Affirmed. 

See  same  case  below,  25  Ct  CI.  437. 

Statement  by  Mr.  Chief  Justice  FaUert 

Claimant  filed  a  petition  in  the  Court  of 

Claims,  June  5,  1888,  alleging  that  Sterliujc 

T.  Austin,  of  the  parish  of  Carroll,  in  the 

state  of  Louisiana,  died  in  that  state  Julj 

9,  1879;  that  March  20,  A.  D.  18s:i  claim- 
ant  was  duly  appointed  administratrix  of  tli» 
estate  of  said  decedent,  and  duly  qualificit 
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•I  lodi ;  and  that  her  letters  of  administra- 
tua  wfSB  in  full  force. 

The  petition  set  up  an  Act  of  Congress, 
ipproTed  March  8,  1883  (22  Stat,  at  L.  804. 
ckap.  Ill)  entitled  ''An  Act  for  the  Relief 
<tf  tte  Representatives  of  Sterlinr  T.  Austin, 
Deceased,*  which  referred  the  claims  of  the 
wcctjsots  in  interest  and  legal  represents- 
tiTct  of  Sterling  T.  Austin  for  cotton  taken 
bj  the  mil  itary  authori  ties  of  the  United  States 
418]daring  the  war  to  the  Court  of  ^Claims, 
to  idjost  and  settle  and  to  render  judgment 
liar  the  net  amount  realized  by  the  united 
Sates  th^efrom,  removing  the  bar  of  any 
ttatote  of  limitation,  and  providing  that  it 
be  ihown  to  the  satisfaction  of  the  court  that 
oeither  Austin  nor  anj  of  his  surviving  rep- 
nmtati  ves  **  gave  any  aid  or  comfort  to  the 
late  rebellion,  but  were  throughout  the  war 
hpX  to  the  government  of  the  ifnited  States. " 

It  was  then  charged  that,  in  the  years  1863, 
19S4,  and  18^.  the  milituy  authorities  took 
fpoa  Sterling  T.  Austin,  claimant's  deced- 
eat,  in  the  states  of  Louisiana  and  Texas, 
'.&r«e  amounts  of  cotton;  that  the  United 
Su^siold  said  cotton  and  realized  therefrom 
firioQS  sums,  agCTcgatin^  $367,500,  which 
xbtj  appropriated  to  their  own  use;  that 
Sterling  T.  Austin  left  him  surviving  a 
vidow  and  children ;  that  neither  he  nor  his 
Tidow.  nor  either  of  his  children,  **gavc 
aay  aid  or  comfort  to  the  late  rebellion,  but 
tfej  and  each  of  them  were  and  was  through- 
oat  the  war  loyal  to  the  government  of  the 
United  States.**  Judgment  was  asked  "for 
the  sum  of  three  hundred  and  sixty-seven 
tboQsand,  five  hundred  dollars,  being  the  net 
uaooDt  realized  by  the  United  States  from 
tke  sale  of  the  cotton  hereinbefore  referred 
to  tod  described.* 

T^  averments  of  the  petition  were  trav- 
ened  by  the  United  States.  The  Court  of 
Claims  filed  findings  of  fact  and  a  conclusion 
of  Uw. 

The  court  was  not  satisfied  that  Sterling 
T.  Austin  did  not  give  aid  or  comfort  to  the 
late  rebellion,  and  that  he  was  loyal  through- 
out the  war  to  the  government  of  the  United 
States,  and  found  him  disloyal ;  but  the  court 
VM  satisfied  that  the  surviving  represents- 
tifes  did  not  give  any  aid  and  comfort  to  the 
late  rebel] i(m«  but  were  throuirhout  the  war 
loyal  to  the  government  of  the  United  States. 

The  conclusion  of  law  was  that  **  the  court 
decides  upon  the  foregoing  facts  that  the 
petitioa  be  dismissed.*  The  opinion  of  the 
ooort,  by  Weldon,  «/.,  will  be  found  in  25 
Ct  CL  437.  Judgment  havin/?  been  there- 
ipon  entcaied  dismissing  the  petition,  claim- 
at  appealed  to  this  court. 

Memt.  John  C.  Fay,  Samuel  Sheila- 
Wr^er  and  J.  M.  WiUon  for  appellant. 

Mr.  Holmes  Conrad*  Assistant  AUy. 
Gea.  for  appellee. 

Mr.  Chief  Justice  Poller  delivered  the 
opinion  of  the  court : 

4191  *An  Act  amending  the  Act  establish- 
iag  the  Coart  of  Claims  was  approved  March 
3.lSS3.which  by  its  tenth  section  prescribed  a 
liiutation  of  six  years  on  the  prosecution  of 
claims,  and  in  its  twelfth  section  provided 
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"that  in  order  to  authorize  the  said  court  to 
render  a  judgment  in  favor  of  any  claimant, 
if  a  citizen  of  the  United  States,  it  shall  be 
set  forth  in  the  petition  that  the  claimant, 
and  the  original  and  every  prior  owner  there- 
of where  the  claim  has  been  assigned,  has  at 
all  times  borne  true  allegiance  to  the  govern- 
ment of  the  United  States,  and  whether  a. 
citizen  or  not,  that  he  has  not  in  any  way 
voluntarily  aided,  abetted,  or  given  encour- 
agement to  rebellion  against  the  said  govern- 
ment, which  allegations  may  be  traversed  by 
the  government,  and  if  on  the  trial  such  is- 
sue shall  be  decided  against  the  claimant, 
his  petition  shall  be  dismissed."    12  Stat, 
at  L.  765,  767,  chap.  92.     On  the  same  day 
an  Act  was  passed  authorizing  the  Secretary 
of  the  Treasury  to  appoint  special  agents  to> 
collect  and  receive  all  abandoned  or  captured 
property  in  any  state  or  territory,   or  any 

gortion  of  any  state  or  territory,  of  the  United 
tates  designated  as  in  insurrection,  the  sec- 
ond section  of  which  required  that  **all  sales. 
of  such  property  shall  be  at  auction  to  the- 
highest  bidder,  and  the  proceeds  thereof  shall 
be  paid  into  the  Treasury  of  the  United 
States ;"  and  the  third  section,  after  making 
provision  for  the  giving  of  bonds  and  the^ 
keeping  of  books,  **  showing  from  whom  suclii 
property  was  received,  the  cost  of  transpor- 
tation, and  proceeds  of  the  sale  thereof  ;**^ 
proceeded  thus:  **  And  any  person  claiming 
to  have  been  the  owner  01  any  such  aban- 
doned or  captured  property  may,  at  any  time 
within  two  years  after  the  suppression  of  the- 
rebellion,  prefer  his  claim  to  the  proceeds 
thereof  in  the  Court  of  Claims ;  and  on  proof 
to  the  satisfaction  of  said  court  of  his  owner- 
ship of  said  property,  of  his  right  to  the  pro- 
ceeds thereof, and  that  he  has  never  given  any 
aid  or  comfort  to  *the  present  rebellion,  [42(r 
to  receive  the  residue  of  such  proceeds,  after 
the  deduction  of  any  purchase  money  whiclt 
may  have  been  paid,  together  with  the  ex- 
pense of  transportation  and  sale  of  such  prop- 
erty, and  any  other  lawful  expenses  attend- 
ing the  disposition  thereof."  12  Stat,  at  L. 
820,  chap.  120. 

By  joint  resolution,  approved  March  30, 
1868,  it  was  resolved  **  that  all  moneys  whick 
have  been  received  by  any  officer  or  employe^ 
of  the  government,  or  any  department  there- 
of, from  sales  of  captured  and  abandoned 
property  in  the  late  insurrectionary  districts, 
or  under  color  of  the  several  acts  of  Congress- 
providing  for  the  collection  and  sale  of  such 
property,  and  which  have  not  already  been 
actually  covered  into  the  Treasury,  shall  im- 
mediately be  paid  into  the  Treasury  of  the 
United  States,   together  with  any  interest 
which  has  been  received  or  accrued  thereon." 

June  25,  1868,  an  Act  was  approved  en- 
titled **  An  Act  to  Provide  for  Appeals  from 
the  Court  of  Claims  and  for  Other  Purposes,** 
allowing  an  appeal  to  the  Supreme  Court  of 
the  United  States  from  all  final  Judgments 
of  the  Court  of  Claims  adverse  to  the  United 
States.  The  third  section  of  this  Act  pro- 
vided *'that  whenever  it  shall  be  material  in 
any  suit  or  claim  before  any  court  to  ascer- 
tain whether  any  person  did  or  did  not  give- 
any  aid  or  comfort  to  the  late  rebellion,  th» 
claimant  or  party  asserting  the  loyalty  of 
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Any  such  person  to  the  United  States  during 
such  rebellion,  shall  be  required  to  prove 
Affirmativelv  that  such  person  did,  during 
said  rebellion,  consistently  adbere  to  the 
United  States,  and  did  give  no  aid  or  com- 
fort to  persons  engaged  in  said  rebellion; 
and  the  voluntary  residence  of  any  such  i>er- 
ison  in  any  place  where,  at  any  time  during 
such  residence,  the  rebel  force  or  organiza- 
tion held  sway,  shall  be  prima  facie  evi- 
-dence  that  such  person  did  give  aid  and 
comfort  to  such  rebellion  and  to  the  persons 
engaged  therein."  16  Stat,  at  L.  76,  chap. 
71. 

On  the  twentieth  of  August,  1866,  the 
President  issued  his  proclamation  declaring 
the  rebellion  suppressed  throughout  the 
whole  of  the  Unitea  States  of  America.  14 
^tnt.  at  L.  814.  And  that  day  was  rcKM^gnized 
421]  as  the  close  of  the  rebellion  by  *an  Act 
•of  Congress  passed  March  2.  1867  (14  Stat. 
4it  L.  422,  chap.  145)  and  by  this  court  ii^ 
United  StaUi  v.  Anderton,  76  U.  S.  9  Wall. 
56  [19:  615]. 

July  4,  1868,  the  President  issued  a  pro- 
clamation of  pardon  and  amnesty  to  all  per- 
sons who  had  directly  or  indirectly  parti- 
cipated in  the  late  rebellion,  those  under 
indictment  for  treason  or  felony  excepted, 
^for  the  offense  of  treason  against  the  United 
"States  or  of  adhering  to  their  enemies  dur- 
ing the  late  civil  war,  with  restoration  of 
all  rights  of  property,  except  as  to  slaves 
■and  except,  also,  as  to  any  property  of  which 
•any  person  may  have  been  legally  divested 
under  the  laws  of  the  United  States"  (15 
Stat,  at  L.  702)  and  on  December  25,  1868 
(15  Stat,  at  L.  711)  a  proclamation  of  uni- 
versal amnesty,  unconditionally  and  without 
reservation,  to  all  persons  who  had  directly 
or  indirectly  participated  in  the  rebellion, 
^with  restoration  of  all  rights,  privileges. 
:and  immunities  under  the  Constitution  and 
the  laws-which  have  been  made  in  pursuance 
thereof. " 

In  the  case  of  United  States  v.  Anderson, 
-supra,  decided  at  December  term.  1869,  it 
was  ruled  that  it  was  not  necessary,  under 
the  Abandoned  and  Captured  Property  Act, 
for  a  party  preferring  his  claim  in  the  Court 
of  Claims,  for  the  proceeds  of  property  taken 
and  sold  under  it,  to  prove  in  addition  to 
his  own  loyalty  the  loyalty  of  the  person 
from  whom  he  bought  the  property,  it  hav- 
ing been  purchased  by  him  in  good  faith  and 
without  intent  to  defraud  the  government  or 
any  one  else.  Mr.  Justice  Davis,  delivering 
the  opinion  of  the  court,  said  :  "  During  the 
progress  of  the  war  it  was  expected  that  our 
forces  in  the  field  would  capture  property, 
and,  as  the  enemy  retreated,  that  property 
would  remain  in  the  country  without  ap- 
parent ownership,  which  should  be  collected 
and  disposed  of.  In  this  condition  of  things 
Congress  acted.  Wliile  providing  for  the 
<iisposition  of  this  c^iptured  and  abandoned 
property.  Congress  recognized  the  status  of 
the  loyal  Southern  people,  and  distinguished 
l)etween  property  owned  by  them,  and  the 
property  of  the  disloyal.  It  was  not  required 
to  do  this,  for  all  the  property  obtained  in 
this  nmnner  could,  bv  proper  proceedings, 
have  been  appropriated  to  the  necessities  of  the 
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war.  But  Congress  did  not  think  proper  to  €la 
*thi8.    In  a  spirit  of  liberality  it  con-  (4222 
Btituted  the  government  a  trustee  for  so  mucli 
of  this  property  as  belonged  to  the  faithful 
Southern  people,  and  while  directing  that  al  1 
of  it  should  be  sold  and  its  proceeds  |»a.id 
into  the  Treasury,  gave  to  this  class  of  per- 
sons an  opportunity,  at -any  time  within  two 
years  after  the  sup*pression  of  the  rebellion, 
to  bring  th^ir  suit  in  the  Court  of  Claims, 
and  establish  their  right  to  the  proceeds  of 
that  portion  of  it  which  they  owned,  requir- 
ing from  them  nothing  but  proof  of  loyalty 
and  ownership." 

In  United  States  v.  Padelford,  76  U.  S.  9 
Wall.  531  [19:  7881,  also  decided  at  I>eccni- 
ber  term,  1860,  Padelford,  the  owner  of  tbe 
property,  had  taken  the  oath,  and  secured  the 
benefit  of  the  proclamation  of  pardon  issued 
by  President  Lincoln,  December  8,  1803  (11 
Stat,  at  L.  787)  before  the  property  was 
seized ;  and  it  was  held  that  his  status  ss  a 
loval  citizen  had  been  thereby  restored,  aod 
with  it  all  his  rights  and  property,  although 
he  had  previouslv  given  aid  and  comfort  lo 
the  rebellion ;  and  the  Chief  Justice  remarked  : 
''If,  in  other  respects,  the  petitioner  made  the 
proof  which,  under  the  Act,  entitled  him  to 
a  decree  for  the  proceeds  of  his  property,  the 
law  makes  the  proof  of  pardon  a  complete 
substitute  for  proof  that  he  gave  no  aid  or 
comfort  to  the  rebellion." 

The  Act  making  appropriation  for  tbe  leg- 
islative, executive  and  judicial  expenses  of 
the  government  for  the  year  ending  June  80. 
1871,  was  passed  July  12,  1870  (16  SUL  at 
L.  280,  285)  and  contained  an  appropriation 
of  $100,000  for  pavment  of  judgments  which 
might  be  rendered  by  the  Court  of  Claims, 
to  which  a  proviso  was  attached,  as  follows  : 

**  Provided,  That  no  pardon  or  amnesty 
granted  by  the  President,  whether  ^neral 
or  special,  by  proclanmlion  or  otherwise,  nor 
any  acceptance  of  such  pardon  or  amnesty, 
nor  oath  taken,  or  other  act  performed  in 
pursuance  or  as  a  condition  thereof,  shall  be 
admissible  in  evidence  on  the  part  of  any 
claimant  in  the  Court  of  Claims  as  evitii-Dce 
in  support  of  any  claim  against  the  United 
States,  or  to  establish  the  standing  of  any 
claimant  in  said  court,  or  his  right  to  bring 
or  maintain  suit  therein :  nor  shall  any  siich 
pardon,  amnesty,  *acceptance,  oath,  or  [423 
otlicr  act  as  Aforesaid,  heretofore  offered  or  put 
in  evidence  on  l)ehalf  of  any  claimant  in  said 
court,  be  used  or  considered  by  said  court, 
or  by  the  appellate  court  on  appeal  from  said 
court,  in  deciding  upon  the  claim  of  said 
claimant,  or  anv  appeal  therefrom,  ss  soy 
part  of  the  proof  to  sustain  the  claim  of  the 
claimant,  or  to  entitle  him  to  maintain  his 
action  in  said  Court  of  Claims,  or  on  appiul 
therefrom ;  but  the  proof  of  loynlty  required 
by  tbe  twelfth  section  of  the  Act  of  March 
three,  eighteen  hundred  and  sixty  three,  en- 
titled *  An  Act  to  Amend  an  Act  to  Establish 
a  Court  for  the  Investigation  of  Claims 
Against  the  United  States,  approved  Febru- 
ary twenty- four,  eighteen  hundred  and  fifty- 
five,  and  by  the  third  section  of  the  Act  en- 
titled *An  Act  to  Provide  for  the  Colleciiou 
of  Abandoned  Property,  and  for  the  Preven- 
tion of  Frauds,  in  Insurrectionary  Districts 
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vhhin  the  irnited  States,'  approved  March 
tvelr«,  eighteen  hundred  and  sixty-three, 
«Dd  bj  the  third  section  of  the  Act  entitled 
in  Act  to  Provide  for  Appeals  from  the 
Court  of  Claims,  and  for  Other  Purposes,  * 
tporoTed  June  twenty-five,  eighteen  hundred 
sad  aizty-eight,  ahall  be  made  bj  proof  of 
ikt  matters  required  by  said  sections,  re- 
spectively, irrespective  of  the  effect  of  any 
executive  proclamation,  pardon,  amnesty,  or 
«cher  act  of  condonation  or  oblivion. 

"And  in  all  cases  where  judgment  shall 
tare  been  heretofore  rendered  in  the  Court 
d  Claims  in  favor  of  any  claimant  on  any 
odkK'  proof  of  loyalty  than  such  as  is  above 
reqoired  and  providai,  and  which  is  hereby 
declared  to  have  been  and  to  be  the  true  in- 
tent and  meaning  of  said  respective  acts,  the 
:$apieme  Court  shall,  on  appeal,  have  no 
fonber  jurisdiction  of  the  cause,  and  shall 
disnisB  the  same  for  want  of  jurisdiction : 
And  profidcd^  further.  That  whenever  any 
ptrdon  shall  have  heretofore  been  granted  by 
tlie  President  of  the  United  States  to  any 
person  bringine  suit  in  the  Court  of  Claims 
far  the  procee£  of  abandoned  or  captured 
property  under  the  said  Act  approved  March 
twelve,  eighteen  hundred  and  sixty-three, and 
the  acts  amendatory  of  the  same,  and  such 
ptzdoo  shall  recite,  in  substance,  that  such 
penoo  took  part  in  the  late  rebellion  against 
Uie  government  of  the  United  States,  or  was 
nilty  of  any  act  of  rebellion  against  or  dis- 
424J  loyalty  to  the  ^United  States,  and  such 
paidon  shall  have  been  accepted  in  writing, 
by  the  person  to  whom  the  same  was  issued, 
without  an  express  disclaimer  of  and  protes- 
Xki\»ytk  bgainst  such  fact  of  guilt  contained  in 
sodi  acceptance,  such  pardon  and  acceptance 
iliall  be  tMen  and  deemed  in  such  suit  in  the 
Slid  Court  of  Claims,  and  on  appeal  there- 
from, conclusive  evidence  that  such  person 
did  take  part  in  and  give  aid  and  comfort  to 
the  late  rebellion,  and  did  not  maintain 
true  allegiance  or  consistently  adhere  to  the 
United  States :  and  on  proof  of  such  pardon 
and  aocentanoe,  which  proof  may  be  heard 
suDDiarilv  on  motion  or  otherwise,  the  juris- 
diction <H  the  court  in  the  case  shall  cease, 
and  the  court  shall  forthwith  dismiss  the  suit 
of  such  claimant. " 

At  December  term,  1871,  in  the  case  of 
rmted8faU$  v.  Klein,  80  U.  S.  18  Wall.  128 
[20:  519].  which  was  a  case  decided  by  the 
Court  of  Claims,  May  26,  1869,  and  pending 
bere  oo  appeal  filed  herein  December  11,  1869. 
this  court  belli,  the  Chief  Justice  delivering 
the  opinion,  that  the  Captured  and  Aban- 
doned Property  Act  did  not  confiscate,  or  in 
nay  esse  absolutely  divest,  the  property  of 
the  original  owner,  even  though  disloyal, 
aad  that  by  the  seizure  the  government  con- 
ititutcd  itself  a  trustee  for  those  who  were 
entitled  or  whom  it  should  thereafterwards 
ivcngnize  as  entitled ;  that  persons  who  had 
^thfully  accepted  the  provisions  offered  bv 
the  proclamation  of  {Mtrdon  of  December  8, 
1863,  became  entitled  to  the  proceeds  of  their 
property  thus  paid  Into  the  Treasury,  on 
application  within  two  years  from  the  close 
or  the  war ;  and  that  the  proviso  in  question 
vas  unconstitutional  and  void,  its  substance 
being  that  an  acceptance  of  a  pardon  without 
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a  disclaimer  should  be  conclusive  evidence 
of  the  acts  pardoned,  but  should  be  null  and 
void  as  evidence  of  rights  conferred  by  it, 
both  in  the  Court  of  Claims  and  in  this  court ; 
that  the  proviso  denied  to  pardons  granted 
by  the  President  the  effect  which  this  court 
had  adjudged  them  to  have ;  that  the  denial 
of  jurisdiction  to  this  .court  as  well  as  the 
Court  of  Claims  was  founded  solely  on  the 
application  of  a  rule  of  decision,  in  causes 
pending,  prescribed  by  Congress,  amounting 
to  a  rule  for  the  decision  of  a  cause  in  a  par- 
ticular way  ;  and  that  the  proviso  invaded  the 
*powers  both  of  the  judicial  and  execu-[425 
tive  departments  of  the  government.  Mr,  Jum- 
tioe  Miller  and  Mr,  Justice  Bradley  dissented, 
on  the  ground  that,  although  they  agreed  that 
the  proviso  was  unconstitutional,  they  could 
not  concur  in  the  proposition  that  under  the 
Captured  and  Abandoned  Property  Act  there 
remained  **in  the  former  owner,  who  had 

?:iven  aid  and  comfort  to  the  rebellion,  any 
nterest  whatever  in  the  property  or  its  pro- 
ceeds when  it  had  been  sola  and  paid  into 
the  Treasury  or  had  b^n  converted  to  the 
use  of  the  public  under  that  Act. "  This  was 
followed  by  Armstrong  v.  United  States,  80 
U.  S.  18  Wall.  154  [20 :  6141.  and  Pargond 
V.  United  States,  80  U.  S.  18  Wall.  156  [20: 
646]. 

In  CarUsU  v.  VniUd  States,  88  U.  S.  16 
Wall.  147  [21:  426],  December  term,  1872, 
Mr,  Justice  Field,  speaking  for  the  court, 
after  referring  to  the  foregoing  cases,  ob- 
served: 

** After  these  repeated  ad^dications.  It 
must  be  regarded  as  settled  in  this  court  that 
the  pardon  of  the  President,  whether  granted 
by  special  letters  or  by  general  proclamation, 
relieves  claimants  of  the  proceeds  of  captured 
and  abandoned  property  from  the  conse- 
quences of  participation  in  the  rebellion, 
and  from  the  necessity  of  establishing  their 
loyalty  in  order  to  prosecute  their  claims. 
This  result  follows  whether  we  regard  the 
pardon  as  effacing  the  offense,  blotting  it  out, 
in  the  language  of  the  cases,  as  though  it 
had  never  existed,  or  regard  persons  pardoned 
as  necessarily  excepted  from  the  gencml  lan- 
guage of  the  Act,  which  requires  claimants 
to  make  proof  of  their  adhesion,  during  the 
rebellion,  to  the  United  States..  It  is  not  lo 
be  supposed  that  Congress  intended  by  the 
general  language  of  the  Act  to  encroach  upon 
any  of  the  prerogatives  of  the  President,  and 
especially  that  benign  prerogative  of  mercy 
which  lies  in  the  pardoning  power.  It  is 
more  reasonable  to  conclude  that  claimants, 
restored  to  their  rights  of  property,  by  the 
pardon  of  the  President,  were  not  in  con- 
templation of  Congress  in  passing  the  Act, 
and  were  not  intended  to  be  embraced  by  the 
requirement  in  question.  All  general  terms 
in  statutes  should  be  limited  in  their  appli- 
cation, so  as  not  to  lead  to  injustice,  oppres- 
sion, or  any  unconstitutional  operation,  if 
that  be  possible.  It  will  be  presumed  that 
exceptions  were  intended  whidi  would  avoid 
results  of  that  nature." 

«In  Hayeraft  v.  United  States,  89  U.  S.  [426 
22  Wall.  81,  92  [22:788,  7401,  it  was  held,  at 
October  term,  1874,  that  under  the  provision 
of  the  Act  of  March  12,  1868,  that  any  person 
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claiming  to  be  the  owner  of  captured  or  aban- 
doucil  property  might  **at  aey  time  within 
two  years  after  the  suppression  of  the  rebel-* 
lion,  prefer  his  claim  to  the  proceeds  thereof 
in  the  Court  of  Claims,  and,  on  proof  .  .  . 
that  he  has  never  given  any  aid  or  comfort 
to  the  present  rebellion, "  receive  the  proceeds 
of  the  sale  of  such  property,  a  person  who 
had  given  aid  and  comfort  to  the  rebellion 
and  who  had  not  been  pardoned  until  after 
two  years  from  the  suppression  of  the  rebel- 
lion could  not,  on  then  preferring  his  peti- 
tion, obtain  the  benefit  of  the  Act,  even 
though  in  cases  generally  the  limitation  of 
actions  in  that  court  was  one  of  six  years ; 
that  the  question  was  not  one  of  limitation 
but  of  jurisdiction,  and  that  the  inability  of 
an  unpardoned  rebel  to  sue  in  the  Court  of 
Claims  did  not  control  the  operation  of  the 
statute.  The  court  said,  through  Mr,  Chief 
Justice  Waite :  **  A  sovereign  cannot  be  sued 
in  his  own  courts,  except  with  his  consent. 
This  is  an  action  against  the  United  States 
in  its  own  Court  of  Claims.  The  appellant 
must,  therefore,  sho^  that  consent  has  been 
given  to  its  prosecution.  That  bein^  done, 
the  jurisdiction  of  the  court  is  established 
and  he  may  proceed.  Otherwise,  not. "  The 
Chief  Justice  pointed  out  that  the  required 
consent  was  not  contained  in  the  Captured 
and  Abandoned  Property  Act  itself,  for  the 
only  action  there  consented  to  was  one  to  be 
commenced  within  two  years  after  the  sup- 
pression of  the  rebellion,  and  that  such  con- 
sent could  not  be  found  in  the  provision  of 
the  Act  of  March  8,  1863,  reorganizing  the 
Court  of  Claims  (12  Stat,  at  L.  767,  chap. 
92)  that  the  court  might  determine  all 
claims  **  founded  upon  .  .  .  any  con- 
tract express  or  implied  with  the  government 
of  the  United  States,"  unless  there  was  an 
implied  promise  by  the  United  States  to  pay 
to  every  owner  of  captured  or  abandoned 
property,  whether  loyal  or  disloyal,  the  pro 
ceeas  of  his  property  taken  ana  sold.  But 
that  involved  the  assumption  that  the  Capt- 
ured and  Abandoned  Property  Act  contained 
an  undertaking  by  the  United  States,  at  that 
time,  to  receive  and  hold  the  property,  or  its 
427]  proceeds  if  sold,  *in  trust  for  the  use 
and  benefit  of  the  owner,  whoever  he  might 
be,  and  that  the  trust  in  favor  of  the  owner 
having,  then,  been  created,  the  remedy  for  its 
enforcement  in  the  Court  of  Claims  as  a  con- 
tract was  restored  to  a  disloyal  owner  by  the 
operation  of  the  President's  proclamation. 
Now,  the  statute  was  a  war  measure,  and 
embraced  private  property  abandoned  by  it« 
owner  or  liable  to  capture,  and  the  capture 
of  cotton  was  legitimate  under  the  circum- 
stances. UniUd  States  v.  Alexander,  69  U. 
8.  2  Wall.  404,  419  [17 :  9151.  As.  however, 
friends  as  well  as  foes  might  suffer  in  the 
indiscriminate  seizure  likely  to  follow  the 
authority  given,  it  was  provided  that  any 
owner  might,  within  two  years  after  tlie  sup- 
pression of  the  rebellion,  prefer  his  claim, 
and  upon  proof  of  his  ownership  and  loyalty 
receive  the  money  realized  by  the  United 
States.  Under  the  ruling  in  Klein's  case 
the  effect  of  the  Act  was  to  provide  a  reward 
for  submission  to  the  government  and  the  ac- 
ceptance of  amnesty,  as  well  as  authority  for 
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the  seizure  of  the  propeity>  and,  accord io/r 
to  the  doctrine  of  that  case,  if  a  suit    ira* 
commenced   within  two  years,   a  pardoned 
enemy  could  recover  as  wei  1  as  a  loyal  friend, 
but  the  commencement  of  the  suit  within 
the  prescribed  time  was  a  condition  preoecl- 
ent  to  the  ultimate  relief.     There   was   no 
promise,  except  to  such  as  should  commence 
the  suit  in  time,  and  upon  the  trial  be  in  a 
condition  to  bring  themselves  within  the  re- 
quirements of  the  Act.    The  promise  was  ex- 
press and  there  was  no  room  left  for  impli- 
cation.    Both  the  right  to  persons  to  demand 
and  receive  a  restoration  of  their  property- 
taken,  and  the  remedy  by  which  that  right 
was  to  be  enforced,  were  created  by  the  same 
statute,  and  in  such  cases  the  remedy  affonlod 
was  exclusive  of  all  others.     That  remedy 
was  the  only  one  of  which   the  Court  of 
Claims,  or  any  other  court,  had  b^o  au- 
thorized  to  take  juristliction.   and   as   the 
claimant  had  neglected  to  avail  himself  of 
that  remedy,  he  was  consequently  without 
any,  and  the  Court  of  Claims  was  right  in 
concluding  that  it  had  no  jurisdiction. 

In  Knots  v.  United  States,  certain  persona) 
property  of  the  claimant  had  been  seized, 
libeled,  condenmed,  and  forfeited  by  the  de- 
cree of  a  district  court,  on  the  ground  of  his 
treason,  *and  the  proceeds  paid  intother429 
Treasury  prior  to  the  proclamation  of  Dec- 
ember 25,  1868,  after  which  claimant  brought 
suit  for  the  proceeds,  relying  on  that  pro- 
clamation, but  the  Court  of  Claims  (10  Ct. 
CI.  307)  decided  that  he  was  not  entitled  \o 
recover,  and  dismissed  the  petition.  The 
judgment  was  afldrmed  by  this  court  at  Oc- 
tober term,  1877.  KnoU  v.  United  States,  Oo^ 
U.  S.  149  [24:  4421.  It  was  held  that  the 
general  paraon  and  amnesty  granted  by  the 
proclamation  of  December  25,  1868,  di^  not 
entitle  one  receiving  their  Xx  nefits  to  the  pro- 
ceeds of-  his  property  previously  condemned 
and  sold  under  the  Confiscation  Act  of  July 
17,  1862,  after  such  proceeds  had  been  paid 
into  the  Treasury  of  the  United  States:  al- 
though a  full  pardon  Jt^leased  the  offender 
from  all  penalties  imposed  by  the  offense 
pardoned,  and  restored  to  him  all  his  civil 
rights,  it  did  not  affect  any  rights  which 
were  vested  in  others  directly  by  the  cxecu 
tion  of  the  judgment  for  the  offense,  or  which 
had  been  acquired  by  others  whilst  that  judg- 
ment was  in  force.  And  if  the  proceeds  of 
the  property  of  the  offender  hail  been  paid 
into  the  Treasury,  the  right  to  them  had  to 
far  become  vested  In  the  United  States  that 
they  could  only  be  recovered  by  him  thronsrb 
an  Act  of  Congress.  Moneys  once  in  the 
Treasury  could  only  be  withdrawn  by  an  ap- 
propriation by  law. 

Air.  Justice  P\e}d,  announcing  the  decision, 
referred,  among  other  cases,  to  0*v>rii  ▼. 
United  States,  91  U.  S.  474  (28:  88S].  and 
said:  "An  attempt  is  made  by  ci»nns<'l  to 
give  some  expressions  usctl  in  the  opinion  of 
the  court  a  wider  meaning,  so  as  to  support 
the  claim  here  presented:  but  the  language 
will  not  sustain  the  conclusion  sought. 
There  was  no  consideration  of  the  effi'Ct  of 
the  i)ardon  upon  the  proceeds  of  the  forfeited 
property  when  paid  into  the  Treasury,  but 
only  of  its  effect  upon  those  proccc<is  whiliit 
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tbe  control  of  the  court  In  its  registry. 

Afif  Ifto^uage  which  seemingly  admits  of  a 
bfouer  interpretation  must  he  restricted  to 
*M  fMts  of  the  case.  There  was  no  inten- 
doo  of  expressing  any  opinion  that  a  pardon 
onld  do  awaj  with  the  constitutional  re- 
qiifmeot  as  to  money  in  the  Treasury; 
wklH  there,  it  is  the  property  of  the  United 
Sates.  .  .  .  The  claim  here  presented 
4S9]re8t8*apon  a  supposed  implied  contract 
u)  ptj  to  the  claimant  the  money  received  as 
*ie  |m)ceed8  of  the  forfeited  property.  To 
oMtitote  such  a  contract,  there  must  have 
bren  some  consideration  moving  to  the  United 
Stitet ;  or  they  must  have  received  the  money, 
chtffed  with  a  duty  to  pay  it  over ;  or  the 
dtinaot  must  have  had  a  lawful  right  to  it 
vbea  it  was  received,  as  in  the  case  of  money 
jwid  bt  mistake. " 

Ib  Barf  V.  United  8tate»,  118  U.  8.  ((2  [30 : 
M],  it  was  decided  on  appeal  from  the  Court 
<rf  Claims  (adjudged  there  June  7,  1880,  and 
fli  rehearing,  Slay  16,  1881)  that  that  court, 
vhich  had  found  the  claimant  to  be  a  person 
vfaohad  '^ sustained  the  late  rebellion,"  and 
tkt  the  claim  accnied  before  April  13,  1861, 
<iidiot  err  in  deciding  that  it  had  no  juris- 
dictioo  to  proceed  to  judgment,  as  the  pay- 
wat  of  such  a  claim  was  forbidden  by  joint 
Rsolation  No.  46,  approved  March  2,  1867 

U  Stat  at  L.  571)  ;  that  althpugh  before 
Uk  joint  resolution  was  passed  the  claimant 
kid  received  from  the  President  a  pardon 
*ibr  all  offenses  committed  by  him  arising 
fron  participation,  direct  or  implied,  in  the 
rebellioo,"  the  pardon  did  not  authorize  the 
ftjrment  of  the  claim,  nor  did  the  joint  reso- 
:QtioD  take  away  anything  which  the  pardon 
kftd  conferred :  and  that  it  was  entirely  with- 
is  the  competency  of  Congress  to  declare  tliat 
(^claims  mentioned  in  the  joint  resolution 
ihoold  not  be  paid  until  the  further  order  of 

Ob  the  same  day  that  the  Austin  Act  was 
P«Kd.  March  8,  18^  an  Act  entitled  "An 
Act  to  Afford  Assistance  and  Relief  to 
Goarreas  and  the  Executive  Departments  in 
tke  investigation  of  Claims  and  Demands 
Anuist  the  Government**  (22  Stat,  at  L. 
485,  chap.  116)  was  approved,  of  which  the 
foortii  section  was  as  follows:  •*8ec.  4.  In 
uj  case  of  a  claim  for  supplies  dr  stores  taken 
by  OT  famished  to  any  part  of  the  military 
«  MTtl  forces  of  the  United  States  for  their 
Me  during  the  late  war  for  the  suppression 
'rf  the  rebellion,  the  petition  shall  aver  that 
^  person  who  furnished  such  supplies  or 
•orci,  or  from  whom  such  supplies  or  stores 
*««  taken,  did  not  give  any  aid  or  comfort 
^  w'd  rebellion,  but  was  throughout  that 
jw  loyal  to  the  government  of  Sie  United 
^'^^if^  and  the  fact  of  such  loyalty  shall  be 
^junadictiooal  fact ;  and  unless  the  said  court 
w)l*8hall,  on  a  preliminary  inquiry,  find 
^  tbe  person  who  furnished  such  supplies 
V  itoies,  or  from  whom  the  same  were  taken 
« tforwaid,  was  loyal  to  the  government  of 
^  Uniud  States  throughout  said  war,  the 
«wrti  shall  not  have  jurisdiction  of  said 
<*Mc,  hat  the  same  shall,  without  further 
I«ywdings,  be  dismissed.** 

Twenty  years  after  the  passage  of  the  Capt- 


ured  and  Abandoned  Property  Act,  nearly 
fifteen  years  after  the  close  of  the  rebellion 
and  the  proclamations  of  amnosty  ;  twelve 
years  after  the  decision  of  Klein's.  Arm- 
strong's, and  Pargoud's  cases  ;  eighteen  years 
after  the  conversion  of  the  cotton  for  whose 
proceeds  the  suit  was  brought;  fifteen  years 
after  the  proceeds  were  covered  into  the 
Treasury;  and  nearly  four  years  after  the 
death  of  Austin,  the  Act  proceeded  on  wa» 
passed.  Referring  to  Austin's  neglect  to 
sue,  the  Court  of  Claims  remarked:  **Thia 
court  was  open  to  him  until  August  20,  1868 ; 
ready  to  adjudicate  the  claim,  in  the  fresh- 
ness of  the  memory  of  witnesses,  then  livings 
and  able  to  testify  with  absolute  certainty. 
.  .  .  From  the  facts  and  circumstances, 
indicated  by  the  proof,  we  conclude  that  the 
decedent  was  embarnissed  by  his  inability  U> 
establish  in  this  court  liis  adherence  to  the 
United  States,  as  required  by  law ;  and  from 
that  embarrassment  originates  his  failure  U> 

Erosecute  his  case  within  this  jurisdiction.** 
oyal  or  not,  he  did  not  bring  suit  within 
the  time  prescribed  by  either  of  the  acts  of 
1863,  and  if  disloyal,  whether  his  transgres- 
sion was  obliterated  by  the  proclamation  of 
Julj^  4,  or  that  of  December  25,  1868,  waS' 
not  important. 

Since  it  cannot  be  controverted  that  it  is* 
for  Congress  to  determine  when  and  under 
what  circumstances  the  governmeut  may  be 
sued,  and  that  the  Court  of  Claims  has  the" 
right  to  entertain  jurisdiction  of  cases  against 
the  United  States  and  proceed  to  judgment> 
only  by  virtue  of  acts  of  Congress  granting 
such  jurisdiction,  and  is  limited  precisely  tO' 
such  cases  both  in  regard  to  parties  and  the 
cause  of  action  as  Congress  has  prescribed 
{De  Qroot  v.  United  Stata,  72  U.  S.  5  Wall. 
419,    431    [18:   700,   703]),  the    inquiry    is, 
whether  this  suit  can  be  sustained  under  the 
Act  authorizing  it  to  be  commenced,  on  the 
theory  that  loyalty  in  fact  was  not  a  condi- 
tion to  the  exercise  of  jurisdiction,  and,  od 
the  'merits,  was  rendered  immaterial  [431 
by  the  general  amnesty.    The  Act  (22  SUt. 
atL.  804,  chap.  Ill)  reads  as  follows: 

''That  the  claims  of  the  successors  in  in- 
terest and  legal  representatives  of  Sterling- 
T.  Austin,  deceased,  late  of  the  parish  of 
Carroll,  in  the  state  of  Louisiana,  for  cottoD 
taken  by  the  military  and  civil  authorities 
of  tiie  United  States,  or  by  either  of  them, 
during  the  years  eighteen  hundred  and  sixty- 
three,  eighteen  hundred  and  sixty -four,  and 
eighteen  hundred  and  sixty-five,  in  the  states 
of  Louisiana  and  Texas,  be,  and  the  same 
are  hereby,  referred  to  the  Court  of  Claims, 
with  full  jurisdiction  and  power  in  the  said 
court  to  adjust  and  settle  such  claims,  and 
to  render  judgment  in  said  cause  for  the  net 
amount  realized  by  the  United  States  from 
the  sale  of  such  cotton  as  shall  appear  from 
the  evidence  to  have  been  so  taken  by  said 
authorities ;  and  in  such  action  the  said  rep- 
resentatives shall  be  entitled  to  recover  tis 
aforesaid,  any  st^itute  of  limitation  to  the 
contrary  notwithstanding:  Provided^  hew- 
ever^  That  it  be  shown  to  the  satisfaction  of 
the  court  that  neither  Sterling  T.  Austin,, 
senior,  nor  any  of  his  surviving  representa- 
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claiminflT  to  be  the  owner  of  captured  or  aban- 
doocil  property  might  "^at  any  time  within 
two  years  after  the  suppression  of  the  rebel-* 
lion,  prefer  his  claim  to  the  proceeds  thereof 
in  the  Court  of  Claims,  and,  on  proof  .  .  . 
that  he  has  never  given  any  aid  or  comfort 
to  the  present  rebellion, "  receive  the  proceeds 
of  the  sale  of  such  property,  a  person  who 
had  given  aid  and  comfort  to  the  rebellion 
and  who  had  not  been  pardoned  until  after 
two  years  from  the  suppression  of  the  rebel- 
lion could  not,  on  then  preferring  his  peti- 
tion, obtain  the  benefit  of  the  Act,  even 
though  in  cases  generally  the  limitation  of 
actions  in  that  court  was  one  of  six  years ; 
that  the  question  was  not  one  of  limitation 
but  of  jurisdiction,  and  that  the  inability  of 
an  unpardoned  rebel  to  sue  in  the  Court  of 
Claims  did  not  control  the  operation  of  the 
statute.  The  court  said,  through  Mr,  Cliiff 
Juitiee  Waite :  **  A  sovereign  cannot  be  sued 
in  his  own  courts,  except  with  his  consent. 
This  is  an  action  against  the  United  States 
in  its  own  Court  of  Claims.  The  appellant 
must,  therefore,  show  that  consent  has  been 
given  to  its  prosecution.  That  bein^  done, 
the  jurisdiction  of  the  court  is  established 
and  he  may  proceed.  Otherwise,  not. "  The 
Chief  Justice  pointed  out  that  the  required 
consent  was  not  contained  In  the  Captured 
and  Abandoned  Property  Act  itself,  for  the 
only  action  there  consented  to  was  one  to  be 
commenced  within  two  years  after  the  sup- 
pression of  the  rebellion,  and  that  such  con- 
sent could  not  be  found  in  the  provision  of 
the  Act  of  March  8,  1863,  reorganizing  the 
Court  of  Claims  (12  Stat,  at  L.  767,  chap. 
92)  that  the  court  might  determine  all 
claims  **  founded  upon  .  .  .  any  con- 
tract express  or  implied  with  the  government 
of  the  united  States,"  unless  there  was  an 
implied  promise  by  the  United  States  to  pay 
to  every  owner  of  captured  or  abandoned 
property,  whether  loyal  or  disloyal,  the  pro- 
ceeas  of  his  property  taken  ana  sold.  But 
that  involved  the  assumption  that  the  Capt- 
ured and  Abandoned  Property  Act  contained 
an  undertaking  by  the  Unitod  States,  at  that 
time,  to  receive  and  hold  the  property,  or  its 
427]  proceeds  if  sold,  *in  trust  for  the  use 
and  benefit  of  the  owner,  whoever  he  might 
be,  and  that  the  trust  in  favor  of  the  owner 
having,  then,  been  created,  the  remedy  for  its 
enforcement  in  the  Court  of  Claims  as  a  con- 
tract was  restored  to  a  disloyal  owner  by  the 
operation  of  the  President  s  proclamation. 
Now,  the  statute  was  a  war  measure,  and 
embraced  private  property  abandoned  by  its 
owner  or  liable  to  capture,  and  the  capture 
of  cotton  was  legitimate  under  the  circum- 
stances. UniUd  States  v.  Alexander,  69  U. 
8.  2  Wall.  404,  419  [17 :  915].  As.  however, 
friends  as  well  as  foes  might  suffer  in  the 
indiscriminate  seizure  likely  to  follow  the 
authority  given,  it  was  provided  that  any 
owner  might,  within  two  years  after  the  sup- 
pression of  the  rebellion,  prefer  his  claim, 
and  upon  proof  of  his  ownership  and  loyalty 
receive  the  money  realized  by  the  United 
States.  Under  the  ruling  in  Klein*s  case 
the  effect  of  tlie  Act  was  to  provide  a  reward 
for  submission  to  the  government  and  the  ac- 
ceptance of  amnesty,  as  well  as  authority  for 
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the  seizure  of  the  propeity>  and,  accordion 
to  the  doctrine  of  that  case,  if  a  suit   w&» 
commenced  within  two  years,   a  pardoned 
enemy  could  recover  as  wei  1  as  a  loyal  friend, 
but  the  commencement  of  the  suit  within 
the  prescribed  time  was  a  condition  preced- 
ent to  the  ultimate  relief.     Tiicre  was  no 
promise,  except  to  such  as  should  commenor 
the  suit  in  time,  and  upon  the  trial  be  in  » 
condition  to  bring  themselves  within  the  re- 
quirements of  the  Act.    The  promise  was  ex- 
press  and  there  was  no  room  left  for  impli- 
cation.    Both  the  right  to  persons  to  denuiDd 
and  receive  a  restoration  of  their  property 
taken,  and  the  remedy  by  which  that  right 
was  to  be  enforced,  were  created  by  the  same 
statute,  and  in  such  cases  the  remedy  afforded 
was  exclusive  of  all  others.     That  remedy 
was  the  only  one  of   which   the  Court  of 
Claims,  or  any  other  court,  had  been  au- 
thorized  to  take  juristliction,   and  as   the 
claimant  had  neglected  to  avail  himself  of 
that  remedy,  he  was  consequently  without 
any,  and  the  Court  of  Claims  was  right  ia 
concluding  that  it  had  no  jurisdiction. 

In  Knots  v.  United  States,  certain  persona} 
property  of  the  claimant  had  been  seized, 
libeled,  condeiimed,  and  forfeited  by  the  de- 
cree of  a  district  ctmrt.  on  the  ground  of  his 
treason,  *and  the  proceeds  paid  into  ther429 
Treasury  prior  to  the  proclamation  of  Dec- 
ember 25,  1868,  after  which  claimant  brought 
suit  for  the  proceeds,  relying  on  that  pro- 
clamation, but  the  Court  of  Claims  (10  Ct. 
CI.  307)  decided  that  he  was  not  entitled  W 
recover,  and  dismissed  the  petition.  The 
judgment  was  afldrmed  by  this  court  at  Oc- 
tober term,  1877.  Knote  v.  United  States,  05^ 
U.  S.  149  [24:  4421.  It  was  held  that  ihv 
general  panloo  and  amnesty  gmntrd  by  the 
proclamation  of  December  25.  1868.  did  not 
entitle  one  receiving  their  Ix  nefits  to  the  pro- 
ceeds of-  his  property  previously  condemned 
and  sold  under  the  Confiscation  Act  of  July 
17.  1862,  after  such  proceeds  had  been  pai(l 
into  the  Treasury  of  the  United  States;  al- 
though a  full  pardon  jt^leased  the  offender 
from  all  penalties  imposed  by  the  offense 
pardoned,  and  restored  to  him  all  his  civil 
rights,  it  did  not  affect  any  rights  which 
were  vested  in  others  directly  by  the  execu 
tion  of  the  judgment  for  the  offense,  or  which 
had  been  acquired  by  others  whi  1st  that  judg- 
ment was  in  force.  And  if  the  proceeds  of 
the  property  of  the  offender  had  been  paid 
into  the  Treasury,  the  right  to  them  bad  so 
far  become  vestea  in  the  United  Stateii  that 
they  could  only  be  recovered  by  him  through 
an  Act  of  Congress.  Moneys  once  in  the 
Treasury  could  only  be  withdrawn  by  an  ap- 
propriation by  law. 

Mr.  Justice  Field,  annonncing  the  decision, 
referred,  among  other  cases,  to  0*'>^rn  v. 
United  States,  91  U.  S.  474  [28:  88S].  and 
said:  "An  attempt  is  made  by  coun^'l  to 
give  some  expressions  used  in  tlie  opinion  of 
the  court  a  wider  meaning,  so  as  to  support 
the  claim  here  presented;  but  the  language 
will  not  sustain  the  conclusion  sought 
There  was  no  consideration  of  ilic  efft-ct  of 
the  pardon  upon  the  proceeds  of  the  forfeito*! 
property  when  paid  into  the  Tre«sury,  b'lt 
only  of  its  effect  upon  those  proceeds  \v hi  1st 
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the  ooQtrol  of  the  court  !n  Its  registij. 

Aij  lasruAge  which  seemingly  admits  oi  a 
bnader  Interpretation  must  be  restricted  to 
tW  facta  of  the  case.  There  was  no  inten- 
DOS  of  exprcasiog  any  opinion  that  a  pardon 
eoald  do  away  with  the  constitutional  re- 
qtiiuauit  IB  to  money  in  the  Treasury; 
■kite  there,  it  is  the  property  of  the  United 
Sates.  .  .  .  The  claim  here  presented 
4S9]re8ts*apon  a  supposed  implied  contract 
*3  pij  to  the  claimant  the  money  received  as 
*^  proceeds  of  the  forfeited  property.  To 
eoMtitate  such  a  contract,  there  must  have 
item  some  consideration  moving:  to  the  United 
Sutes ;  or  they  must  have  recei  ved  the  money, 
chsfed  with  a  duty  to  pay  it  over ;  or  the 
rittnaat  must  have  had  a  lawful  right  to  it 
vtea  it  was  received,  as  in  tlie  case  of  money 
prid  ^  mistake.  * 

Ii  a^  V.  United  8tate$,  118  U.  B.  ((2  [80: 
N],  it  was  decided  on  appeal  from  the  Court 
o( Claims  (adjudged  there  June  7, 1880,  and 
« rehearing.  May  16,  1881)  that  that  court, 
vkkh  bad  found  the  claimant  to  be  a  person 
vbohad  ** sustained  the  late  rebellion,"  and 
ikit  the  claim  accrued  before  April  13,  1861, 
didaot  err  in  deciding  that  it  had  no  juris- 
diction  to  proceed  to  judgment,  as  the  pay- 
■at  of  such  a  claim  was  forbidden  by  joint 
nsolation  No.  46.  approved  March  2,  1867 

U  Stat  at  L.  571)  ;  that  althpugh  before 
Ue  joint  resolution  was  passed  the  claimant 
hid  received  from  the  President  a  pardon 
*for  all  offenses  committed  by  him  arising 
bom  participation,  direct  or  implied,  in  the 
Rfaellioo,*  Uie  pardon  did  not  authorize  the 
ptjinent  of  the  claim,  nor  did  the  joint  reso- 
•itioo  take  away  anything  which  the  pardon 
Wd  eoaferred :  and  that  it  was  entirely  with- 
ii  tke  eompetency  of  Congress  to  declare  that 
'declaims  mentioned  in  the  joint  resolution 
ihoQld  not  be  paid  imtil  the  further  order  of 
OoQ^rets. 

Os  the  same  day  that  the  Austin  Act  was 
pwed,  March  8,  1888,  an  Act  entitled  "An 
Act  to  Afford  Assistance  and  Relief  to 
CoanesB  and  the  Executive  Departments  in 
tke  Investigation  of  Claims  and  Demands 
Anhist  the  Oovemment"  (22  Btat.  at  L. 
485,  diap.  116)  was  approved,  of  which  the 
foofth section  was  as  follows:  **8ec.  4.  In 
uj  case  of  a  claim  for  supplies  dr  stores  taken 
bj  or  furnished  to  any  part  of  the  military 
«  »Til  forces  of  the  United  States  for  their 
^  doriog  the  late  war  for  the  suppression 
'I'tbe  rebellion,  the  petition  shall  aver  that 
^  person  who  furnished  such  supplies  or 
"^flfw.  or  from  whom  such  suppl  ies  or  stores 
»eie  taken,  did  not  give  any  aid  or  comfort 
to  ttid  rebellion,  but  was  throughout  that 
^  loytl  to  the  government  of  the  United 
««>«,  and  the  fact  of  such  loyalty  shall  be 
^JoriadictioDal  fact ;  and  unless  the  said  court 
•wOl^shall,  on  a  preliminary  inquiry,  find 
^  the  person  who  furnished  such  supplies 
« itotes,  or  from  whom  the  same  were  taken 
« tforesaid,  was  loyal  to  the  government  of 
^  United  States  throughout  said  war,  the 
<(ivtB  shall  not  have  jurisdiction  of  said 
<*^  but  the  same  shall,  without  further 
I*ywdings,  be  dismissed.'* 

Twenty  years  after  the  passage  of  the  Capt- 


ured  and  Abandoned  Property  Act,  nearly 
fifteen  years  after  the  close  of  the  rebellion 
and  the  proclamations  of  nnmosry  :  twelve 
years  after  the  decision  of  Klein's,  Arm- 
strong's, and  Pargoud's  cases  ;  eighteen  years 
after  the  conversion  of  the  cotton  for  whose 
proceeds  the  suit  was  brought ;  fifteen  years 
after  the  proceeds  were  covered  into  the 
Treasury;  and  nearly  four  years  after  the 
death  of  Austin,  the  Act  proceeded  on  wa» 
passed.  Referring  to  Austin's  neglect  to 
sue,  the  Court  of  Claims  remarked:  **Thia 
court  was  open  to  him  until  August  20,  1868 ; 
ready  to  adjudicate  the  claim,  in  the  fresh- 
ness of  the  memory  of  witnesses,  then  living, 
and  able  to  testify  with  absolute  certainty. 
.  .  .  From  the  facts  and  circumstances, 
indicated  by  the  proof,  we  conclude  that  the 
decedent  was  embarrassed  by  his  inability  to 
establish  in  this  court  his  adherence  to  the 
United  States,  as  required  by  law ;  and  from 
that  embarrassment  originates  his  failure  to 

Erosecute  his  case  within  this  jurisdiction.'* 
oyal  or  not,  he  did  not  bring  suit  witliin 
the  time  prescribed  by  either  of  the  acts  of 
1863,  and  if  disloyal,  whether  his  transgres- 
sion was  obliterated  by  the  proclamation  of 
Juljr  4,  or  that  of  December  25,  1868,  was- 
not  important. 

Since  it  cannot  be  controverted  that  it  is* 
for  Congress  to  determine  when  and  under 
what  circumstances  the  government  may  be 
sued,  and  that  the  Court  of  Claims  has  t he- 
right  to  entertain  jurisdiction  of  cases  agui  nst 
the  United  States  and  proceed  to  judgment' 
onlv  by  virtue  of  acts  of  Congress  granting 
such  jurisdiction,  and  is  limited  precisely  to^ 
such  cases  both  in  regard  to  parties  and  the 
cause  of  action  as  Congress  has  prescribed 
(De  Oroot  v.  United  States,  72  U.  S.  5  Wall. 
419,    481    [18:   700,   708]),  the   inquiry    is, 
whether  this  suit  can  be  sustained  under  the 
Act  authorizing  it  to  be  commenced,  on  the 
theory  that  loyalty  in  fact  was  not  a  condi- 
tion to  the  exercise  of  jurisdiction,  and.  on 
the  ^merits,  was  rendered  immaterial  [431 
by  the  general  amnesty.    The  Act  (22  Stat. 
atL.  804,  chap.  Ill)  reads  as  follows: 

**That  the  claims  of  the  successors  in  in- 
terest and  legal  representatives  of  Sterling- 
T.  Austin,  deceased,  late  of  the  parish  of 
Carrol],  in  the  state  of  Louisiana,  for  cottoD 
taken  by  the  military  and  civil  authorities 
of  the  United  States,  or  by  either  of  them, 
during  the  years  eighteen  hundred  and  sixty- 
three,  eighteen  hundred  and  sixty -four,  and 
eighteen  nundred  and  sixty-five,  in  the  states 
of  Louisiana  and  Texas,  be,  and  the  same 
are  hereby,  referred  to  the  Court  of  Claims, 
with  full  jurisdiction  and  power  in  the  said 
court  to  adjust  and  settle  such  claims,  and 
to  render  judgment  in  said  cause  for  the  net 
amount  realized  by  the  United  States  from 
the  sale  of  such  cotton  as  shall  appear  from 
the  evidence  to  have  been  so  taken  by  said 
authorities ;  and  in  such  action  the  said  rep- 
resentatives shall  be  entitled  to  recover  as 
aforesaid,  any  statute  of  limitation  to  the 
contrary  notwithstanding:  Provided,  ?icW' 
ever.  That  it  be  shown  to  the  satisfaction  of 
the  court  that  neither  Sterling  T.  Austin^ 
senior,  nor  any  of  his  surviving  represcnta- 
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tives  gave  any  aid  or  comfort  to  tbe  late  re- 
bellion, but  were  throughout  the  war  loyal 
to  the  government  of  the  United  States. " 

In  VoorJiee$  v.  Jackson,  85  U.  8.  10  Pet. 
449.  471  [9:  490,  499],  certain  acts  required 
to  be  done  previous  to  a  sale  were  prescribed 
by  a  proviso,  and  were  held  to  be  conditions 
precedent,  it  being  stated  by  Mr,  Jmtiee 
Baldwin  that  the  effect  of  a  proviso  in  deeds 
and  laws  is  to  declare  that  the  grant  made 
shall  not  operate,  or  the  authority  conferred 
shall  not  be  exercised,  unless  in  the  case 
provided. 

**The  office  of  a  proviso,  generally,"  said 
JUr.  Justice  Story  in  Minis  y.  United  States, 
40  U.  S.  15  Pet.  423.  445  [10:  791.  799].  "is 
-either  to  except  something  from  the  enacting 
•clause  or  to  qualify  or  restrain  its  generali- 
ties, or  to  exclude  some  possible  ground  of 
misinterpretation  of  it.  as  extending  to  cases 
not  intended  by  the  legislature  to  be  brought 
within  its  purview." 

While  we  concede  that  the  law  does  not 
attach  a  fixed  and  invariable  meaning  to  a 
proviso,  we  think  it  clear  that  this  proviso 
nejfatived  the  authority  granted  beyond  the 
432]  limit  ^defined.  It  operated  upon  the 
entire  enacting  clnusc.nnd  made  loyalty  a  ]u- 
risdictioual  fact. since  the  consent  to  the  pros- 
ecution of  the  suit  was  given  upon  the  condi- 
tion that  that  fact  should  be  established.  The 
Court  of  Claims  was  vested  with  iurisdiction 
to  adjust  the  claim  and  render  judgment,  and 
the  representatives  of  Austin  were  declared 
entitled  to  recover  notwithstanding  the  two 
year,  or  the  six  year  bar,  provided  Austin 
were  shown  to  the  satisfaction  of  the  court 
not  to  have  given  any  aid  nr  r^mfort  to 
the  late  rebellion,  and  to  have  been  loyal 
throughout  the  war  to  the  government  of  the 
Unit^  States,  and  not  otherwise,  and  the 
effect  of  the  proviso  cannot  be  confined  to  the 
right  of  recovery  merely. 

Congress  in  making  this  requirement  in 
no  respect  attempted  to  defeat  the  operation 
of  the  President*s  proclamation  of  fifteen 
years  before,  which  could  not  control  the 
power  of  Congress  in  the  matter  of  giving 
or  withholding  jurisdiction.  In  declining 
to  bestow  jurisdietion  in  favor  of  pardoned 
offenders,  whose  claims  were  barred,  Con- 
gress did  not  deny  its  proper  constitutional 
effect  to  amnesty.  To  whom  the  privilege 
of  suit  should  be  accorded  was  for  Congress 
alone  to  determine. 

It  is  contended  that  the  words  in  reference 
to  the  establishment  of  loyalty  are  in  sub- 
stance the  same  as  those  used  in  the  third 
section  of  the  Captured  and  Abandoned  Prop- 
erty Act,  and  that  Congress  must  be  held  to 
have  employed  them  in  the  Austin  Act  in 
yiew  of  the  interpretation  of  the  former  Act 
by  the  decisions  of  the  courts  of  the  United 
States,  and  that  that  interpretation  became  as 
much  a  part  of  the  Austin  Act  as  if  written 
out  there.  If  this  were  so,  it  would  be  dif- 
ficult to  assign  any  reason  for  the  insertion 
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of  the  proviso  so  far  as  Austin  was  concerned, 
for  it  would  be  made  to  read,  provided,  how- 
ever, that  it  be  shown  to  the  satisfaction  of 
the  court  that  Austin  was  loyal  in  fact,  al- 
though the  amnesty  proclamations  haye  ren- 
derea  that  immaterial. 

But  it  is  not  so.  Undoubtedly  Ccmgress 
framed  this  Act  with  due  regard  to  the  stat« 
of  decision  under  the  prior  Act,  and  benoe, 
instead  of  making?  proof  of  loyalty  an  in- 
tegral part  of  claimant's  case  with  liis  own- 
ership of  the  property  and  his  right  to  tbe 
proceeds,  as  in  the  Captured  and  Abandoned 
*x'roperty  Act,  it  made  the  establish -[433 
mentof  loyalty  in  fact. as contriulistingui shed 
from  innocence  in  law  produced  by  pautlon.  a 
prerequisite  to  jurisdiction.  Consent  to  be 
sued  was  given  only  on  this  condition. 

Nor  do  we  perceive  any  ground  for  imput- 
ing the  intention  to  Congress  to  reviye  tbe 
Captured  and  Abandoned  Property  Act  for 
the  purposes  of  this  action.  This  is  not  tbe 
case  of  the  revival  of  a  law  by  express  re- 
enactment,  or  by  the  repeal  of  a  rep^ing 
clause;  and  If  such  had  been  the  intention 
of  Congress,  no  reason  suggests  itself  why 
Congress  should  not  have  uuequi  vocally  said 
so. 

Again  it  is  argued  that  becanse  in  the 
fourth  section  of  the  general  Act  of  March 
3,  1888,  the  ^act  of  loyalty  was  stated  to  be 
** a  jurisdictional  fact,"  therefore  the  proviso 
of  Uie  Austin  Act  should  not  be  construed 
to  have  that  effect,  because,  while  the  same 
language  was  used  as  to  the  existence  of 
loyalty,  its  establishment  was  not  in  terms 
expressed  to  be  jurisdictional.  But  tbe 
structure  of  the  two  acts  was  different  and 
required  different  treatment,  and  the  special 
Act  cannot  properly  be  construed  as  if  it 
were  a  general  Act  and  part  of  a  general  sys- 
tem and  the  change  of  phraseology  in  tais 
particular  significant.  Uo  the  contrary,  as 
we  have  no  doubt  that  the  effect  of  tbe  pro- 
viso it  such  as  wo  have  attributed  to  it,  we 
think  the  argument  for  the  govern n&ent  not 
unreasonable  that  Congress,  in  employing 
the  same  language  in  tK)th  acts  as  to  tbe 
condition  of  loyalty,  did  so  in  effectuation 
of  a  common  object  to  be  attained  by  the  re- 
quirement. 

As  the  President's  proclamation  could  nei- 
ther give  jurisdiction  to  nor  take  it  way  from 
the  Court  of  Claims,  and  Congress  had  the 
power  to  determine  what  classes  of  persons 
should  be  recognized  in  that  court,  and  over 
what  claims  its  jurisdiction  ^ould  be  exer- 
cised, we  are  of  opinion  that  the  court  rightly 
held  it  to  be  its  duty  to  determine  as  a  pre 
liminary  question  whether  the  decedent  had 
given  any  aid  or  comfort  to  the  late  rebellion 
or  was  loyal  throughout  the  war  to  the  gov- 
ernment of  the  United  Btates,  and.  having 
found  that  he  was  not  thus  loyal,  properly 
dismissed  the  petition. 

Judgment  <^ffirmdd. 
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&  a  Beporter*8  ed.  43i-488.) 


iflcats   to   afldavit—fietttioui 
mptum   as  to  appointment  to 


L  II  ii  not  «rror  to  jolii  distfnot  offenses  of  the 
mmt  eltfli  Id  ooe  indfctment  in  separate  counts. 

1  A  paper  pcceented  to  the  third  Auditor  of  the 
fteaaoiy  of  the  United  States  in  support  of  a 
date  Bcainst  the  ffOTemment,  purporttnfr  to  be 
SB  aSdaTit,  certified  to  by  one  R  as  a  justice  of 
the  peace,  ia  admissible  in  evidence  without  for« 
■al  proof  that  R  had  been  duly  commissioned 
sad  had  duly  qnalifled  as  a  justice  of  the  peace. 

&  A  psooo  indicted  for  presenting  for  payment 
a  fUse  and  Hctittous  claim  to  the  Auditor  of  the 
Tkeasury  and  using'  a  false  affidavit  in  support 
thereot  if  he  knew  it  to  be  false  is  not  the  less 
guilty  because  the  peraon  purportinirto  be  a  jus- 
tfoe  of  the  peace  before  whom  the  affidavit  was 
tvom  to  had  not  been  commissioned  as  such  and 
not  eottUed  to  administer  the  oath. 


1  Where  ooe  acta  In  the  capacity  of  a  justice  of 
the  peace  in  administering  the  oath  to  an  affi* 
dsrit  it  will  be  presumed,  nothing  to  the  con* 
tnry  appearing,  that  he  was  duly  commissioned 
sr  appointed  as  such  officer. 

[No.  879.] 

SvhmitM  Oct.  tS,  1S94.    Decided  Dee.  17, 1894, 

rl  ERROR  to  the  Circnit  Conrt  of  the 
United  States  for  the  District  of  Rhode  Is* 
Ind,  to  reTiew  a  judgment  of  that  court  ad- 
judging Royal  iDgrabam  i^fltj  of  presenting 
lor  payment  to  the  Third  Auditor  of  the  Treas- 
my  of  the  United  States,  a  fraudulent  and 
Mtkras  claim,  and  of  obtaining  payment 
thereof  bj  a  false  affidavit,  and  sentencin^^ 
him  to  imprisDnmeat  in  the  state  prison.    Jf- 


The  facts  are  stated  in  the  opinion. 

See  same  ca^f*  below,  49  Fed.  Rep.  155. 

Memrt.  Ch:  ea  H.  Pag^  and  Franklin 
P.  Owen  for  plaintiff  in  error. 

Mr.  Edward  B.  Whitney,  Ametant 
Attf.  Qcti,,  for  defendant  in  error. 

Mr.  Justice  Harlaji  deliyered  the  opinion 
of  the  court : 

By  the  first  cotmt  of  an  indictment  in  the 
coort  helow  it  was  charged  that  the  plaintiff 
ia  error.  Royal  Ingraham,  on  the  11th  day 
sf  December.  1890.  within  the  District  of 
Bbode  Island,  did  knowingly,  willfully  and 
tmlawfally  make  and  present  and  cause  to  be 
Bsde  and  presented  for  payment  and  ap- 
proral,  to  the  Third  Auditor  of  the  Treasury 
of  the  United  Slates  of  America  a  claim  for 
payment  and  reimbursemcSkittohim  of  certain 
ille^  expenses  of  the  last  sickness  and 
banal  of  his  mother,  FreeloTe  In^raham, 
vho  ia  her  lifetime  had  been  a  pensioner  of 

Kon.— ^  to  o§ctn  de  facto;  indtctment  for  mur* 
da;  migkieneif  of  tUUement  of  tUne  and  place  of 
teCk.  see  note  to  Ball  ▼•  United  States.  86: 877. 

Am  to  pnmtmption  of  reoulartty  of  offleer'^e  apfxHrU- 
■cnC  amidmeqiuiUJIcatinn^and  that  he  acted  within 
^jmitdktion:esrtiMaUeoUienee€fauthorUv,  see 
M*e  to  Feowick  ▼.  Bean,  2:  Un. 
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the  United  States  of  America  tinder  a  pensioo 
issued  to  her,  and  who  prior  to  the  above 
date  had  died,  leaving  no  widow  or  minor 
child  surviving  her;  which  claim  *it  [43£^ 
was  alleged  was  false,  fraudulent,  and  ficti- 
tious in  that  it  was  stated  in  it  that  the  last 
sickness  of  the  pensioner  continued  uninter- 
ruptedly from  Julv  21,  1889,  to  the  date  of 
her  death  on  the  19th  day  of  September.  A. 
D.  1890,  that  he  had  actually  paid  to  Perry 
Ingraham  and  Mary  Ingrabam  for  boards 
nursing,  and  medicines  furnished  to  the  pen- 
sioner the  sum  of  three  hundred  and  eighteen 
dollars,  and  to  one  Zylphia  Ingraham  for 
services  as  nurse  the  sum  of  one  hundred  and 
forty  eight  dollars  and  fifty-seven  cents; 
whereas,  the  last  sicluiesa  of  the  pensioner 
was  of  only  a  few  days'  duration,  and  the 
defendant  had  not  at  the  time  when  he  make 
his  claim  paid  to  Perry  Ingraham  and  Mary 
Ingitiham  any  sum  for  board,  nursing,  and 
m^icine  so  furnished,  and  to  Zylphia  In- 
graham any  sum  for  services  as  nurse,  he  then 
and  there  well  knowing  his  claim  to  be  false, 
fraudulent,  and  fictitious,  and  the  Third  Au- 
ditor being  then  and  tliere  authorized  to  ap- 
prove and  allow  it. 

By  a  second  count  in  the  indictment  it  was 
charged  that  the  plaintiff  in  error,  on  the  lltb 
day  of  December,  1890,  for  the  purpose  of 
obtaining  and  aiding  to  obtain  the  payment 
and  approval  of  the  above  claim,  did  know- 
in|!:1y,  willfuUv  and  unlawfully  use  and 
cause  to  be  usecT  a  certain  false  affidavit,  to 
wit,  the  affidavit  of  Pcrrv  Ingraham  and 
Mary  E.  Ingraham,  subscribed  and  sworn  to 
on  the  9th  dav  of  December  A.  D.  1890,  be- 
fore Daniel  H.  Remington,  a  justice  of  the 
peace,  he  tben  and  there  well  knowing  that 
said  affidavit  contained  the  fraudulent  and 
fictitious  statement  that  on  the  Ist  day  of 
November,  1890,  they.  Perry  Ingraham  and 
Mary  E.  Ingraham,  received  from  him  the 
sum  of  $818  in  payment  of  an  account 
therein  stated  for  board,  nursing,  and  medi- 
cine furnished  to  the  pensioner.  Freelove 
Inrraham,  in  her  lifetime;  whereas  they,  or 
either  of  them,  did  not,  at  any  time  prior  to 
the  making  of  such  affidavit,  receive  from 
him  any  sum  in  payment  of  an  account  for 
board,  nursing  or  medicine  so  furnished  or 
for  any  services  rendered  to  said  pensioner. 

There  was  evidence  before  the  jury  tending 
to  show  that  the  accused  presented  to  the 
Third  Auditor  of  the  Treasury  of  the  United 
States  and  used  and  caused  to  be  used  before 
that  officer  in  the  prosecution  of  his  claim 
against  the  government  *of  the  United [43 6 
States  a  certain  paper  in  the  form  of  and  pur- 
porting to  be  an  affidavit  signed  by  Perry  In- 
f;raham  and  Mary  E.  Ingraham,  and  purport- 
ng  to  be  sworn  tobefore  Daniel  H.  Remfngton 
as  a  justice  of  the  peace,  and  certified  to  that 
effect  by  him.  But  there  was  no  further 
testimony  tending  to  show  that  Remington 
was  duly  commissioned  and  qualified  as  a 
justice  of  the  peace  and  was  authorized  to 
administer  oaths.  Nor  does  the  bill  of  ex- 
ceptions state  what  evidence,  relating  to 
other  points,   was  adduced  before  the  jury. 

At  the  conclusion  of  the  evidence  the  pris- 
oner presented  several  requests  for  instruc 
tions  to  the  jury.    These  requests  were  re. 
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fused,  and  an  exccpMr.n  was  properly  taken  to 
ibe  action  of  the  courc. 

After  a  verdict  of  guilty,  and  the  denial 
of  a  motion  in  arrest  of  judgment,  the  de- 
fendant was  sentenced  to  one  year's  imprison- 
ment at  bard  labor  in  the  states  prison.  49 
Fed.  Hep.  155. 

The  indictment  In  this  case  was  based  on 
section  5438  of  the  Revised  Statutes  of  the 
United  States.  So  much  of  that  section  as 
is  relevant  to  this  case  is  in  these  words: 
''Every  person  who  makes  or  causes  to  be 
made,  or  presents  or  causes  to  be  presented, 
for  payment  or  approval,  to  or  by  any  person 
or  officer  in  the  civil,  military,  or  naval 
service  of  the  United  States,  any  claim  upon 
or  against  the  government  of  the  United 
States,  or  any  department  or  officer  thereof, 
knowing  such  claim  to  be  false,  fictitious  or 
fraudulent,  or  who,  for  the  purpose  of  obtain- 
ing or  aiding  to  obtain  the  payment  or  ap- 
proval of  such  claim,  makes,  uses,  or  causes 
to  be  made  or  used,  any  false  bill,  receipt, 
voucher,  roll,  account,  claim,  certificate, 
affidavit  or  deposition,  knowing  the  same  to 
contain  any  fraudulent  or  fictitious  statement 
or  entry,  .  .  every  person  so  offending  in 
any  of  the  matters  set  forth  in  this  section 
shall  be  imprisoned  at  hard  labor  for  not  less 
than  one  or  more  than  five  years,  or  fined  not 
less  than  one  thousand  nor  more  than  five 
thousand  dollars." 

1.  Although  each  count  of  the  indictment 
charged  a  distinct  offense,  It  was  not  error  to 
embrace  both  offenses  in  one  indictment  in 
fleparate  counts.  Such  joinder,  where  two  or 
more  acts  or  transactions  are  connected  to- 
437]  gether,  or  are  of  the  same  *clas8  of 
crimes  or  offenses,  is  expressly  provided  for 
In  section  1024  of  the  Revised  Statutes.  The 
fiubject  of  the  joinder  of  distinct  offenses  in 
one  indictment  against  the  same  person  was 
fully  examined  in  Pointer  v.  United  States, 
151  U.  8.  896,  400  [88:  208,  2111. 

2.  The  paper  presented  by  the  defendant  to 
the  Third  Auditor  of  the  Treasury  of  the 
United  States  in  support  of  his  claim  against 
the  government,  purporting  to  be  the  affidavit 
of  Perry  Ingraham  and  Mary  E.  Ingraham, 
certified  by"  Daniel  If.  Remington,  as  a 
justice  of  the  peace  in  Rhode  Island,  was 
admissible  in  evidence  without  formal  proof 
that  Remington  had  been  duly  commissioned 
and  had  duly  qualified  as  a  justice  of  the 
peace.  Even  if  Remington  had  not  been 
properly  commissioned,  or  had  not  qualified 
so  as  to  entitle  him.  in  law,  to  discharge  the 
functions  of  a  justice  of  the  pence,  the  paper 
presented  by  the  defendant  to  the  Thinl 
Auditor  of  the  Treasury  for  the  purpose  of 
obtaining  the  payment  or  approval  of  his 
claim,  being  in  the  form  of  an  affidavit, 
tnust,  for  all  the  purposes  of  this  prosecu- 
tion, be  taken  to  be  an  affidavit.  If  he  knew 
that  the  statement  In  that  paper,  described 
in  the  indictment,  was  fraudulent  or  ficti- 
tious, he  was  not  the  less  guilty  under  the 
second  count,  because  of  the  fact,  if  such 
was  the  fact  that  Remington  hnd  not  been 
duly  commissioned  as  a  justice  of  the  peace, 
and  was  not,  for  that  renson,  entitled  to  ad- 
minister the  oath  certified  by  liim.  The  es- 
sence of  the  offence  charired  in  the  second 
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count  was  the  use  by  the  defendant  of  a  doc- 
ument or  writing  known  by  him  to  contain 
a  fraudulent  or  fictitious  statement  iiiHde  ic 
secure  the  payment  or  approval  of  his  claim, 
lie  is  estopped  to  deny  that  the  document  or 
writing  so  used  was  not  what  it  purporu  to 
be,  namely,  an  affidavit. 

Besides,    the  contention   of   the   aocnscd 
could  not  bo  sustained  even    if  the   word 
^^afildavit"  in  section  5488  were  held  to  imply 
a  declaration  or  affirmation  in  writing,  sworn 
to  or  affirmed  before  some  officer  dulj   ap- 
pointed and  having  legal  authority   to  ad- 
minister oaths  or  to  take  affirmations.     It  is 
not  suggested  nor  could  it  be  said  that  Rem- 
ington, if  duly  commissioned  or  appointed 
a  justice  of  the  peace,  was  without  such  nu- 
thority.    ♦R.  I.  Pub.  Stat.  chap.  23,  §  [438 
9.     But  having  acted  in  that  capacity,  liie 
presumption  will  be   indulged,  nothing  to 
the  contrary  appearing,  that  he  was  duly  com- 
missioned or  appointed  to  the  office  whose 
functions  he  exercised.    It  was  not  necessarv, 
in  the  first  instance,  in  order  to  prove  the 
offense  charged,  to  produce  his  commission 
or  introduce  other  official  evidence  of  his  ap- 
pointment.    Such  is  the  general  rule.     It  is 
one  of  public  convenience  and  of  longstnnd- 
ing.     Berryman   v.     U*m<?,   4  T.    R.    3«« ;    1 
Greenl.  Ev.   §  93;  1   Bishop,    Crira.    Proc 
§  1180,  and  authorities  cited ;  1  Whart.  Crim. 
Ev.  g  888,   and  authorities  cited ;  Reg,    v. 
RoberU.   14  Cox,    C.    C.    101,    108;   Rex  ▼. 
Howard,  1  Mood  &  R.  187 ;  72tet  v.   VerelU,  8 
Campb.   48:1. 

what  ?uu  been  mid  meets  all  the  points  s^tQ- 
gested  in  the  brief  of  ronnsel  for  tks  plaintif  im 
error.    Judgment  affiiifud. 


ASA  P.  POTTER,  H#.  in  Krr.. 

V, 

UNITED  BTATEa 

(Sees.  C.  Reporter*8ed.48S-4l8,) 

Description  of  often ne-^unlawfutly  certifying 
eheck^urpose  to  do  wrong— ^tidenee—bu  rdem 
ofproqj. 

t.  Itisnotalwa7Beufflofeottot»etlielAnroas«nf 
the  statute  in  describing  an  offeiMe.  jet  U  Midi 
language  is,  accordioir  to  the  oatunii  traport  of 
the  words,  fully  descriptive  of  the  offeoM.  ttacs 
ordinarily  it  is  sufficient. 

2.  When  the  ohanre  is  that  an  officer  of  a  bunk 
*'dld  unlawfully,  knowingly,  and  wllfuUyocrtJfr 
a  certain  check,**  the  import  of  that  aocuntiun 
Is  that  he  did  it  In  such  a  manner  as  to  crcnte  ao 
obligation  of  the  bank:  it  was  not  oecos^'irT.  to 
constitute  the  offense,  that  he  should  himself  de^ 
liver  the  check. 

8.    To  constitute  the  offense  by  a  bank  officer  of 

Non.— .^«  to  iurtsdiction  of  Unittsd  St4Ste»  rrmrtt 
over  common  law  ofenses^  see  note  to  Unued  Statat 
V.  CkMlldge.  4:  124. 

As  to  officers  de  facto:  indictment  ffvr  murder^  tfitf* 
fldency  of  statement  of  time  and  place  of  deaik,  ms 
note  to  Ball  v.  United  States,  86: 377. 

As  to  eonfessiomt  of  acctued:  when  eirtdsmes  agutatf 
Mm.  see  note  to  Hopt  v.  Utah,  S6:  873. 

As  to  questions  of  law  and  fact  for  court  or  fm% 
Bee  note  to  King  v.  Delaware  Ins.  Co.  S:  Ififiw 

U6  r.s. 
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sRtifjtttii  ■  obeek  without  any  deposit  to  meet 
tt.  Aere  most  be  on  the  part  of  the  officer  koowl- 
«die  sod  a  purpose  to  do  wronff,  in  addition  to 
the  eertlflcatiocu 
1  Od  the  trial  of  an  indictment  against  an  officer 
of  I  natk>Bal  bank  for  certifyinir  checks  without 
s  deposit  on  hand  to  meet  thenu  evidence  of  a 
positive  ajcreement  upon  the  part  of  the  officers 
of  the  hank  that  an  overdraft  account  should  be 
pnctkally  treated  as  a  loan  from  day  to  day.  to 
be  and  which  in  fact  was  secured  by  ample  col- 
Isteral  coupled  with  testimony  that  for  the 
checks  certified  each  day  there  was  deposited  in 
advance  an  ample  amount  of  cash  is  admissible 
10  go  to  the  Jury  on  the  question  of  *'wilful** 

WToagdoioiTo' 
I.  In  a  criminal  trial  the  burden  of  proof  Is  on  the 

foreromeat,  and  the  defendant  is  entitled  to  the 

benefit  of  a  reasonable  doubt. 

(No.  531.] 
Ar^ed  iVVt.  14. 16, 1894.  Decided  Dee.  17, 1894, 

F  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massa- 
diQsefts.  to  review  a  jud/nn^nt  of  cooviction 
sad  senlence  against  Asa  P.  Potter,  President 
<i  a  NfcUonul  Bank,  for  unlawfully,  certify- 
log  checks  drawn  upon  such  bank.  Bevtrsed, 
4»d  aeao  trial  ordered. 

Statemeot  by  Mr,  Jttttiee  Brewer: 

Bt  section  6208  of  the  Revised  Statutes  it  Is 
pronded  that  **it  shall  be  unlawful  for  any 
cfficer.  clerk,  or  agent  of  any  natioDa]  banking 
aisodation  to  cerafy  any  check  drawn  upon 
the  associatioo  unless  the  person  or  company 
diawiBg  the  check  has  on  deposit  with  the 
aaodation,  at  the  time  such  check  is  certified, 
SB  amount  of  money  equal  to  the  amount 
specified  io  such  check." 

No  penalty  was  impoeed  on  the  individual 
(or  a  violation  of  this  section.  But  on  July 
IS,  1883(22  Stat  at  L.  166)  it  was  enacted: 

"Sec  18.  That  any  officer,  clerk,  or  agent  of 
airy  national  banking  association  who  shall 
vilfully  violate  the  provisions  of  an  Act  en- 
titled *An  Act  in  Keference  to  Certifying 
Cbet^  by  National  Banks.'  approved  March 
tbird,  eighteen  hundred  and  sixty-nine,  being 
•ecticMi  fifty-two  hundred  and  eieht  of  the  Re- 
vised Sututes  of  the  United  States,  or  who 
rittil  resort  to  any  device,  or  receive  any 
ictitiotts  obligation,  direct  or  collateral,  Jn 
order  to  evade  the  provisions  thereof,  or  who 
sball  ccrtiry  checks  before  the  amount  thereof 
ibsl]  have  been  regularly  entered  to  the  credit 
of  ibe  dealer  upon  the  tx)oks  of  the  banking 
sflsoriition,  shall  be  deemed  guilty  of  a  mis- 
<lemeanor.  and  shall,"  etc. 

Id  May,  1892,  the  defendant  was  indicted  in 
tbe  Circuit  Court  of  the  United  States  for  the 
District  of  ^lassachusetts  for  a  violation  of 
these  sections.  Tbe  indictment  contained 
cigiity-eizht  counts.  By  demurrer  and  nolle 
the  htft  forty-eight  counts  were  disposed  of  be- 
foce  the  trial,  which  proceeded  upon  the  first 
forty.  In  these  forty  counts  the  unlawful  ccr- 
tificition  of  five  checks  was  charged,  the  first 
«igfat  counts  relating  to  one  check,  the  next 
^irht  to  another,  and  so  on.  The  case  came  on 
440]*for  trial  in  February,  1898,  and  resulted 
ins  verdict  of  guil»y  on  fifteen  cpunts,  three  in 
'wpect  to  I  he  certification  of  each  check.  A 
■notion  for  a  new  trial  having  been  overruled 
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the  defendant  was  sentenced  to  pay  a  fine  of 
$1000,  and  to  be  imprisoned  in  jail  for  the 
terra  of  sixty  days.  To  reverse  this  Judgment 
the  defendant  has  brought  this  writ  of  error. 

The  third  count  in  the  indictment,  which 
was  one  of  those  upon  which  the  defendant 
was  found  guilty,  after  stating  time  and 
venue,  and  that  the  defendant  was  president  of 
the  Maverick  National  Bank,  and  authorized 
to  lawfully  certify  checks,  charged  '*  that  said 
Potter  as  such  president  as  aforesaid  did  then 
and  there,  to  wit,  on  said  twenty-third  day  of 
July,  at  Boston  aforesaid,  within  said  distiict 
and  within  the  jurisdiction  of  this  court,  un- 
lawfully, knowingly,  and  wilfully  certify  a 
certain  ch  eck,  which  said  check  was  then  an 
there  drawn  upon  said  association  for  tbe 
amount  of  twenty-four  hundred  and  fifty  dol- 
lars by  certain  persons,  to  wit,  Irvjng  A« 
Evans,  Austin  B.  Tobey,  and  William  S. 
Bliss,  copartners,  then  and  there  doing  busi- 
ness under  the  firm  name  and  style  of  Irving 
A.  Evans  and  Company,  and  which  said  check 
was  then  and  Uiere  of  the  tenor  following— 
that  is  to  say: 

S  'Boston,  Jul- 28,1891.  $2450.  No.  54498. 
>  Maverick  National  Bank.  ' 

,6  Pav  to  the  order  of  Hay  ward  &  Town- 
<^  send ''$2450,  twenty-four  hundred  A  fifty 
g*  dollars. 

Irving  A.  Evans  &  C-.' 


by  then  and  there  writing,  placing,  and  put- 
ting in  and  upon  and  across  the  face  of  said 
check  the  words  auu  figures  following—that  it 
to  say* 

'  Maverick  National  Bank. 

CertiOed  Jul-  28,  1891. 

Pay  only  through  clearing  house. 

A.  P.  Potter,  R* 
(meaning  said  Asa  P.  Potter,  such  president  •• 

aforesaid). 
• ,  Paying  Teller.* 

*that  the  said  persons,  as  copartners  un-r441 
der  the  firm  name  and  style  as  aforesaid,  by 
whom  said  check  was  then  and  there  drawn  as 
aforesaid,  did  not  then  and  there,  to  wit,  at  the 
time  said  check  was  so  certified  by  said  Potter 
cs  aforesaid,  have  on  deposit  with  said  associa- 
tion an  amount  of  money  then  and  there  equal 
to  the  amount  then  and  there  specified  in  said 
check,  to  wit,  the  amount  of  twenty-four  hun- 
dred and  fifty  dollars  in  money,  as  be,  the  said 
Potter,  then  and  there  well  knew,  against  the 
peace  and  dignity  of  the  said  United  States  and 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided." 
*  All  the  counts  upon  which-  the  defendant 
was  found  guilty,  both  in  respect  to  this  and 
the  otiier  checks,  were,  so  far  as  any  question 
is  involved  in  this  case,  substantially  like  X\\d 
one  quoted. 

On  the  trial  the  books  of  the  bank  were  pre- 
sented, showing  that  at  the  time  these  five 
checks  were  certified  the  account  of  Evans  A 
Co.  was  overdrawn  in  a  large  sum— between 
$100,000  and  $200,000.  There  was  testimony 
tending  to  show  that  upon  each  day  that  these 
checks  were  certified,  and  prior  thereto,  Evans 
&  Co.  deposited  in  cash  an  amount  more  than 
sufilcient  to  cover  the  certifications.  There- 
upon, as  the  bill  of  exceptions  shows — 
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"Tbe  defense  called  the  defendant,  Mr. 
Potter,  and  offered  to  prove  by  him  an  oral 
agreement  between  I.  A.  Evans  &  Co.  and  the 
Maverick  National  Bank,  in  the  early  part  of 
1891,  before  June  or  July,  1891,  that  Evans  & 
Co.  miffht  have  a  loan  by  overdraft  limited  to 
$200,000,  with  interest  to  be  charged  daily  at 
tlie  rate  of  six  per  cent,  against  which  collat- 
eral was  to  be  put  up,  and  further  to  show  that 
the  overdrafts  existing  in  June  and  July.  1801. 
were  under  this  agreement,  and  that  collateral 
was  actually  depc^ted  and  kept  against  it  in 
the  hands  of  the  assistant  cashier;  that  this 
agreement  was  communicated  to  tbe  executive 
officers  of  the  bank  and  to  a  majority  of  tbe  di- 
rectors of  the  bank,  who  approved  it,  and  this 
offer  was  made  in  connection  with  the  facts 
that  appear  in  evidence  in  relation  to  the  books 
of  tbe  bank;  also  the  defense  offered  another 
4421  conversation  between  *Mr.  Potter  and 
Mr.  Evans  in  relation  to  the  matter  of  certifi- 
cation of  checks  and  deposits  connected  with 
this  certification,  in  which  Mr.  Evans  called 
his  attention  to  the  fact  that  a  check  had  been 
refused  certification,  and  Mr.  Potter  told  Mr. 
Evans  that  it  was  undoubtedly  because  he  had 
no  deposit  there.  Whereupon  Mr.  Evans  said 
'  But  I  have  a  loan,  as  1  understand  it;'  to 
which  Mr.  Potter  replied  substantially,  'We 
cannot  cerlffy  checks  aeainst  a  loan;  if  you. 
are  going  to  have  certified  checks  yoa  must 
have  deposits  in  the  bank  to  certify  them 
against;'  and  that  from  that  time  forward  the 
deposits  were  in,  to  Mr.  Potter's  knowledge, 
from  day  to  day  after  this  conversation  with 
Mr.  Evans,  in  which  the  defense  duims  that 
the  parties  to  the  conversation  understood  dis- 
tinctly that  the  daily  deposits  were  to  be  in 
for  the  very  purpose  of  certifying  checks 

*'Thfs  whole  offer  was  maae  by  the  defense 
as  material  matter  of  sul)stantive  defense,  as  a 
part  of  the  res  geatm  and  of  the  transaction, 
and  as  specifically  bearing  upon  the  question 
of  criminal  intent  upon  the  part  of  the  defend- 
ant. The  facts  'that  appear  in  evidence  in  re- 
lation to  the  books  of  the  bank,'  as  referred  to 
in  the  above  offer  and  in  connection  with  which 
the  offer  is  made,  are  heretofore  fully  stated 
in  this  bill  of  exceptions." 

And  in  pursuance  of  this  offer  the  defendant 
asked  the  witness  certain  questioos,  for  the 
purpose  of  showing  a  state  of  facts,  as  indicated 
in  the  offer,  but  the  testimony  was  rejected,  the 
court  saying,  in  response  to  an  inquiry  of  coun- 
sel as  to  whether  **a  definite  agreement"  was 
ruled  out— 

**Yes,  sir;  I  rule  out  anything  that  does  not 
appear  on  the  books  of  the  bank  in  connection 
with  this  deposit.  I  think  what  was  on  d^ 
posit  and  not  on  deposit  as  the  case  now  stands 
must  be  determined  by  what  appears  on  the 
books  of  tbe  bank— as  this  case  now  stands — 
and  the  papers  of  the  bank." 

Exceptions  were  duly  taken  to  the  action  of 
the  court  in  this  respect. 

Among  other  instructions  to  the  jury  was 
the  following: 

"But,  upon  some  reflection,!  have  come  to  the 
443]  conclusion  *that  notwithstanding  Evans 
&  Co.  may  have  been  overdrawn  on  tbe  morn- 
ing of  any  particular  day  and  during  the  whole 
of  that  day,  yet  if  the  bank  did  in  fact  receive  a 
special  deposit  and  set  aside  certain  checks  or 
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other  moneys  and  hold  them  for  the  pi 
of  covering  the  certified  checks,  that  it  woulcS 
not  be  any  violation  of  the  letter  or  policy  of 
the  statute  and  would  be  a  defense.     But    1 
must  say,  gentlemen,  that  I  am  unable  to  see^ 
in  this  case  any  evidence  that  anything  of  tbat 
sort  was  done.    I  am  unable  to  see  in  tbe  cttse- 
any  evidence — I  do  not  mean  to  say  evidenoe- 
of  what  was  intended  or  agreed  to  be  dooe. 
which  is  not  essential  to  this  case,  but  any  evi- 
dence that  as  a  matter  of  fact  any  of  these- 
checks  deposited  by  Evans  &  Co.  did  not  g€> 
into  the  general  deposit  account  and  were  noa 
absorbed  the  instant  tbey  passed  into  tbe  bank. 
Upon  this  branch  of  the  case  I  instruct  yoo 
the  burden  of  proof  is  on  the  defense — Dot 
proof  beyond  a  reasonable  doubt,  but  to  satisfy 
you  by  a  preponderance  of  evidence.     If  tbo> 
defense  does  satisfy  you  by  the  preponderance- 
of  evidence  that  there  was  a  segregation   io 
fact  appearing  upon  or  shown  from  the  book^ 
and  papers  oi  the  bank — a  segre«ration.  a  set- 
ting apart  of  certain  deposits  sufficient  to  cover 
the  certified  checks  and  against  which   the 
checks  were  certified—it  ia  a  defense  in  tUi« 


case. 
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To  the  giving  of  which  instruction  tbe  de- 
fendant at  the  time  duly  excepted. 


Messrs.  W.  S.  B.  Hopkins,  Hoary 
Hyde  and  William  A,  iSargent  for  plaint  iff 
in  error. 

Mr,  Holmes  Conrad  for  defendant  in 
error. 

Mr,  Justice  Brewer  delivered  tbe  opinion 
of  the  court: 

The  only  questions  which  we  deem  it  ma- 
terial to  consider  are  those  presented  by  the 
foregoing  extracts  from  the  record.  The  fin»t 
is,  was  the  indictment  sufficient? 

It  is  objected  that  "certification,**  to  conj^tt- 
tute  an  offense  ^within  the  scope  of  the  [444- 
statute,  must  be  such  an  act  or  series  of  acts  as 
creates  a  contract  binding  upon  tbe  iMink:  that  s 
mere  writing  of  the  word  '^certified"  on  a  check 
does  not,  until  delivery  to  some  person,  have 
any  such  effect;  and  that  while  an  indictment, 
charging  simply  in  the  language  of  the  statute 
that  the  defendant  wrongfully  certified  a  cheeky 
might  carry  an  implication  that  the  check  was 
not  only  written  upon  but  also  delivered  so  a» 
to  complete  the  contract  included  in  the  word 
* 'certification,"  yet  here  the  pleader  has  limited 
the  scope  of  those  words  by  a  particular  state- 
ment or  what  the  defendant  did,  which  state 
ment  does  not  include  the  matter  of  delivery. 
Every  allegation  made  in  the  indictment 
might,  it  is  said,  be  satisfied  by  proof  that  tbe 
defendant,  finding  on  his  table  a  check  of  the 
form  descril)ed,  wrote  the  words  thereon  aa 
charged,  and  then  tore  the  paper  up  and  ibrew 
it  in  the  fire,  or  disposed  of  it  in  some  other 
way  so  as  not  to  create  any  obligation  a^ainsi 
the  bank. 

We  think  this  is  placing  too  narrow  a  con- 
struction on  the  indictment  Tbe  offens? 
charged  is  a  statutory  one,  and  while  it  is 
doubtless  true  that  it  is  not  always  sufficient  to 
use  simply  the  language  of  the  statute  in  de 
scribing  such  an  offense  {United  States  v. 
CarU,  105  U.  S.  611  [26: 1185] )  yet  if  aach 
language  is,  according  to  the  natural  import  of 
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Oe  vofds,  fully  descriptive  of  the  offense,  then 
criiMrilj  H  is  sufficieDU 

The  word  •'certify'*  as  commonly  under- 
itood  iapliea  tbat  the  check,  upon  which  the 
vofdi  of  certification  have  been  written,  has 
pond  from  the  custody  of  the  hank  and  into 
ibe  hands  of  some  other  party,  and  when  the 
cbirge  is  that  the  defendant  "did  unlawfully, 
kBovingly,  and  wilfully  certify  a  certain 
ckck,"  the  import  of  that  accusation  is  not 
mply  that  he  wrote  certain  words  on  the  face 
of  the  check,  bat  that  he  did  it  in  such  a  man- 
Mr  u  to  create  an  obligation  of  the  bank;  in 
toeh  a  way  as  to  make  an  instrument  which 
oi  properly  be  called  a  certified  check.  And 
tke  sobsequent  recital,  **by  then  and  there 
writing,  placing,  and  putting  in  and  upon  and 
tcn»  the  face  of  said  check  the  words  and 
^ures  foUowing,*  etc.,  is  not  to  be  taken  as 
tbeulately  limiting  the  import  of  the  word 
445  J  "certified"  to  the  mere  act  of  so  'writing, 
pbdnf,  etc.,  but  as  simply  descriptive  of  the 
form  of  the  certification— of  that  which  he  per- 
sooallr  did.  It  was  not  necessary,  to  constitute 
tbe  offense,  that  he  should  himself  deliver  the 
cte^  to  some  third  party  outside  the  bank,  or 
even  that  he  should  take  any  part  in  such  de- 
fircry.  His  offense  would  be  complete  if, 
dkt  be  had  written  the  words  of  certification 
>s  stated,  with  the  Intent  that  they  should  be 
med  to  create  a  contract  on  the  part  of  the 
bmk,  the  actual  delivery  had  been  made  by 
loiie  clerk  or  other  officer  of  the  bank  without 
Ub  sctoal  knowledge.  The  full  details  of  the 
tiuMM^tion  by  which  the  words  written  by  him 
vpoD  the  face  of  this  instrument  became  oper- 
attvt  to  make  it  a  "certified  check"  were  mat- 
tfn  of  evidence  rather  than  of  allegation.  An 
QAltwful  certification  is  in  terms  charged,  and 
tbe  form  of  the  writing  creating  the  certifica- 
tioa  is  given. 

It  is  geoorally  true  as  claimed  that  where  an 
incfictment  is  unnecessarily  descriptive,  even 
the  onnecessary  description  must  be  proved  as 
Isid;  bat  that  proposition  does  not  seem  to  be 
ID  point,  for  it  is  not  claimed  that  the  testi- 
Booy  did  not  show  just  such  a  writing  as  is 
charged  to  have  been  made  by  the  defendant, 
ud  sorely  H  cannot  be  claimed  that  unneces- 
wy  matter  of  description  must  be  proved 
ochenrise  thcT«  as  it  is  stated.  While  there  is 
pbcsibility  in  tbe  contention  of  counsel,  yet 
ve  think  it  would  be  giving  an  unnecessary 
itrictDets  to  the  language  of  the  indictment  to 
id^ge  it  insufficient,  or  to  hold  that  it  failed 
to  mfonn  the  defendant  ejcacUy  of  what  he 
vat  accused,  or  lacked  that  precision  and  cer- 
^tj  <tf  description  which  would  enable  him 
to  always  use  a  judsment  upon  it  as  a  bar  to 
toy  other  prosecution;  and  that,  as  we  all 
uow,  is  the  substantial  purpose  of  a  written 
cfcwgc. 

Tbe  next  question  relates  to  tbe  admissibility 
of  tbe  testimony  which  was  offered  and  re- 
jwted.  The  charge  is  of  a  willful  violation. 
Tbat  is  the  language  of 'the  statute.  Section 
53(to,  Revised  Statutes,  makes  it  unlawful  for 
*OToffioer  of  a  national  bank  to  certify  a  check 
BOKSB  tbe  drawer  has  on  deposit  at  the  time  an 
aiaalamount  of  money.  But  this  sect  ion  carries 
vith  it  DO  penalty  against  the  wrong  doing  offl- 
*46]  ccr.  *  Section  18  of  the  Act  of  1881?  im- 
P<*es  tbe  penalty , and  imposes  it  upon  one '  'who 
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]  shall  willfully  violate,"  etc.,  as  well  as  upoi» 
one  "who  shall  resort  to  any  device,"  etc.,  "to 
evade  the  provisions  of  the  Act;*'  or  who  shall 
certify  checks  before  the  amount  thereof  shall 
have  been  regularly  entered  to  tbe  credit  of  the 
dealer  upon  Uie  books  of  the  banking  associa- 
tion." The  word  "willful"  is  omitted  from 
the  description  of  offenses  in  the  latter  part  of 
this  section.  Its  presence  in  the  first  cannot 
be  regarded  as  mere  surplusage;  it  means  some- 
thing. It  implies  on  the  part  of  tbe  officer 
knowledge  and  purpose  to  do  wron^.  Some- 
thing more  is  required  than  an  act  of  certifica- 
tion  made  in  excess  of  tbe  actual  deposit,  but 
in  ignorance  of  tbat  fact  or  without  any  pur- 
pose to  evade  or  disobey  the  mandates  of  the 
law.  The  significance  of  the  word  "willful** 
in  criminal  statutes  has  been  considered  6r 
this  court.  In  Felton  y.  Unitfd  States,  96  U. 
S.  699,  702  [24:  875,  876]  it  was  said: 

"Doing  or  omitting  to  do  a  thing  knowingly 
and  willfully,  implies  not  only  a  knowledge  of 
the  thing,  but  a  determination  with  a  bad  in- 
tent to  do  it  or  to  omit  doing  it.  *The  word 
"willfully."  '  says  Chief  Jw^/iAf  Shaw,  in  the 
ordinary  sense  in  which  it  is  used  in  statutes, 
means  not  merely  "voluntarily."  but  with  a 
bad  purpose.'  Com,  v.  Kn tela nd,  20  Ficli,  220. 
*It  is  frequently  understood,'  sajs  Bishop,  'aa 
signifying  an  evil  intent  without  Justifiable 
excuse.'    1  Bishop.  Crim.  Law.  ^  428." 

And  later,  in  the  case  of  Evans  v.  Umted 
States,  158  U.  8.  684.  594  [38:  830.  884]  there 
was  this  reference  to  the  words  "willfully 
misapplied:" 

"In  fact,  the  gravamen  of  the  offense  con- 
sists in  the  evil  design  with  which  tbe  misap- 
plication is  made,  and  a  count  which  should 
omit  the  words  'willfully,'  etc.,  and  'with  in- 
tent to  defraud.'  would  be  clearly  bad." 

Now,  it  is  not  disputed  that  if  the  overdraft 
had  in  form  been  canceled  on  the  books  of 
tbe  bank  and  a  note  taken  for  the  amount 
thereof,  so  that  the  obligation  of  Evans  &  Co. 
was  evidenced  only  by  a  note,  and  not  left  as  an 
open  account,  this  particular  section  of  tbe  law 
would  not  be  applicable,  and  any  wrong  done 
by  the  defendantin  making  or  continuing  such 
*aloan  would  have  to  be  punished  by  pro- [447 
ceedings  under  some  other  section.  If  at  tbe 
opening  of  tbe  account  a  note  of  $200,000  had 
been  discounted  and  the  amount  entered  to  the 
credit  of  Evans  &  Co.,  the  certifications  com- 
plained of  would  not  have  been  in  violation  of 
this  section,  because  the  credit  side  of  tbe  ac- 
count would  always  have  been  in  excess  of  tb^ 
certifications;  or  if.  at  the  close  of  each  day'a 
business,  a  note  had  been  taken  for  the  balance 
due  tbe  bank  and  the  open  account  canceled, 
the  same  result  would  follow,  because  each 
morning  before  any  certification  an  amount  ii> 
money  was  deposited  larger  than  tbe  total  cer- 
tifications of  tbe  day.  The  testimony  otTered 
tended  to  show  an  agreement  on  tbe  part  of 
tbe  officers  of  the  bank  to  treat  this  overdraft 
as  a  loan,  drawing  interest  and  secured  by 
collateral,  and  that  such  agreement  was  carried 
into  effect  by  the  deposit  of  the  collateral  and 
tbe  casting  up  of  interest.  If  the  defendant 
in  good  faith  supposed  that  this  ariangenient 
was  the  equivalent  of  a  loan  by  note,  and  tbat 
the  indebtedness  of  Evans  &  Co.  was  fully  se- 
cured by  collateral,  it  seems  to  us  that  the 
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jury  would  have  a  right  to  be  informed  of  the 
fact  as  bearing  upon  the  question  whether  he 
had  "  willfully"  violated  the  statute.  It  cannot 
be  that  the  guilt  or  innocence  of  the  defendant 
finder  this  indictment  turns  upon  the  mere 
matter  of  bookkeeping.  While  it  is  true  that 
care  must  be  taken  not  to  weaken  the  whole- 
some provisions  of  the  statutes  designed  to  pro- 
tect depositors  and  stockholders  against  the 
wrongdoings  of  banking  officials,  it  is  of  equal 
Importance  that  they  should  not  be  so  con- 
strued as  to  make  transactions  of  such  officials, 
carried  on  with  the  utmost  honesty  and  in  a 
sincere  belief  that  no  wrong  was  beiog  done, 
criminal  offenses,  and  subjecting  them  to  the 
severe  punishments  which  may  be  imposed 
under  those  statutes.  We  must  not  be  under- 
stood as  holding  that  this  testimony  established 
an  absolute  defense,  and  that  by  the  form  of 
flucb  agreement  the  mandatory  terms  of  section 
6208  can  be  evaded,  but  only  that  evidence  of 
a  positi?e  agreement  upon  the  part  of  the  offi- 
cers of  the  bank  that  this  overdraft  account 
should  be  practically  treated  as  a  loan  from  day 
to  day,  to  be  and  in  fact  secured  by  ample  col- 
41:48  jlateral — coupled  with^testimony  that  for 
the  checks  certified  each  day  there  was  de- 
posited in  advance  an  ample  amount  in  cash— 
should  have  been  submitted  to  the  jury  on  the 
question  of  "willful"  wrongdoing.  As  •'will- 
ful" wrong  is  of  the  essence  of  the  accusation, 
testimony  bearing  directlv  on  the  question  of 
willfullness  is  of  vital  importance,  and  error  in 
rejecting  it  cannot  be  regarded  otherwise  than 
4IS  material  and  manifestly  prejudicial 

The  remaining  question  is  in  reference  to  the 
-Instruction  as  to  the  burden  of  proof.  We 
think  that,  so  far  at  respects  the  particulsr 
matter  mentioned  in  the  instruction  quoted, 
the  rule  remains  as  in  other  phases  of  a  crimi- 
nal trial;  that  the  burden  of  proof  is  on  the 
government,  and  the  defendant  is  entitled  to 
the  benefit  of  a  reasonable  doubt.  It  may  be 
that  certain  presumptions  follow  from  the  en- 
tries in  the  books,  and  accompanying  testimony 
introduced  by  the  government,  it  may  alf»o 
be  that  those  presumptions  are  conclusive  in 
the  absence  of  contradictory  or  explanatory 
-testimony,  and,  in  that  aspect  of  the  cnsc,  that 
the  defendant  must  introduce  something  to 
weaken  the  otherwise  conclusive  force  of  such 
presumptions;  but  whenever  tes'imony  thus 
contradicting  or  explaining  is  introduced,  it 
becomes  a  part  of  the  burden  resting  upon  the 
government  to  make  the  case  so  clear  tliat 
there  is  no  reasonable  doubt  as  to  the  infer- 
ences and  presumptions  claimed  to  flow  from 
4he  l)ooks  or  other  evidencr. 

Judgment  nursed,  and  new  trial  ordered. 


THOMAS  W.  ALSOP  and  FRKi>BKir 
Chauncet,  Exrs.  of  Joseph  W.  Ai&op,  d4 
ceased,  bt  al.,  AppU,, 

V, 

ANDREW  J.  RIKER. 


ANDREW  J.  RIKER,  Appt, 

V, 

THOMAS  W.  ALSOP  and  PREDERin 
Chauncbt,  Exrs.  of  Joseph  W.  Als>op,  de 
ceased,  et  al. 

(Bee  S.  a  Reporter'^  ed.  44S-46U 

Statute  oflimitatione — laehe» — length  ef  time 

L  The  suit  in  the  Circuit  Court  for  the  Soatben 
District  of  New  York  to  bold  trustees  uDdcr  th< 
afirreement  mentioned  to  the  o pinion,  persniuiif 
liable  to  plain  tiff  for  the  amount  of  certaJo  bondi 
held  by  him  it  seems  is  governed  bj  tbe  New 
York  statute  of  iimitatlons  prefKnribing  a  limita- 
tion of  six  years  for  an  action  upon  a  ooatmcc 
obligation  or  liability,  expren  or  implied. 

2.  Equity  in  the  exercise  of  Its  inherent  pow«r  to 
do  justice  between  parties,  will,  when  Justice  de- 
mands it«  refuse  relief,  even  If  the  tinae  elapecd 
without  suit  is  less  than  that  preaeribed  bj  the 
statute  of  limitations. 

8.  The  length  of  time  during  which  the  party 
neglects  the  assertion  of  bis  rights,  which  mi»c 
pass  in  order  to  show  laches,  varleBwItb  the  pe- 
culiar circumstances  of  each  case,  and  Is  not, 
like  the  matter  of  llmitatiooa.  subject  to  an  arbi- 
trary  rule. 

[Noe.  59.  68.] 

Argued  and  Qubmitted  Nov.  8, 1894.    IMdsd 

Dee,  10,  2804, 

APPEAL  from  «  decree  of  the  Circait  Court 
of  the  United  Sutes  for  the  Southern  T>t« 
trict  of  New  York,  in  favor  of  the  plaintiff 
Acdrew  J.  Riker,  a^inst  the  defendant^. 
Tl;om  IS  W.  Alsop  et  al,,  executors  of  Joseph 
W.  Alsop.  deceased,  et  ah,  for  the  amount 
due  on  certain  construction  bonds  owned  br 
plaintifiP.  Revereed,  at  the  ea^te  <f  plaintif. 
with  directions  to  dismiu  tite  iuit  without  pn^m 
dice  to  an  action  at  law. 

See  same  case  below,  27  Fed.  Rep.  251. 

The  facts  are  stated  in  the  opinion. 

Ifr.  Andrew  J.  Riker  in  prof)er  person. 

Mr,  Geo.  W,  Win^ate  for  Alsop  el  nl 

Mr.  John  M.  Bowers  for  William  White^ 
wright. 
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NoTS.— i4«  to  laelkes,  when  a  good  defense  see  oott 
to  Felix  ▼.  Patrick,  86:  719, 

Ab  to  lenath  of  time  as  bar  to  rdiet  in  iwtm  of 
fraud:  statute  o/  limitatUms  as  a  pita  in  equity;  it  !•« 
daims:  cases  of  undiscovered  fraud;  lohcm  lor^/* 
bars  remedy,  see  note  to  Hammond  r.  Hopktm. 
86:iaft. 

AS  to  retulting  trusts;  when  trust  resulti  tfi  rmt 
who  pays  the  omsideration  for  land  and  th€  title  u 
toHen  in  the  name  of  another;  resulting  truti*  *n 
chattels;  whei  e  there  are  ioint  purchaners;  trust  rr«  'f 
en  inrtnntU  trusts  in  personal  properfu;  ^itticu^'tt 
character;  parol  agreement  alone  u^l  not  create  Intd* 
liy  arts  of  ooentM:  prvtf  of  trusts  by  parvl  laeha^  we 
note  to  Ducie  v.  Ford.  3i:  lOOL 

A»  to  limUatition  of  time  in  equity  cases,  see  no«« 
to  Pratt  V.  Cnrroll,  3:  (K7.  and  Thomas  ▼.  Bn-cfc 
enbrough,  6: 287. 

As  to  statute  of  limitatUma  In  cases  of  fraud  tt 
equity^  see  note  to  Steams  t.  Page,  IS:  KX 
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Mr,  Ju9tM$  HatrUui«  delivered  the  opinion 
4f  tbe  court : 

William  U.  Aspinwall,  Joseph  W.  Alsop. 
Edwin  Bmnlett,  David  Leavitt,  Edward 
Le&roed,  Samael  W.  Ck)m8tock,  and  William 
A.  Booch,  holders  of  construction  bonds  of 
tbe  Ohio  &  Mississippi  Railroad  Company, 
EafiSern  Division,  issued  to  the  stockholders 
«ad  creditors  of  that  corporation  on  the  15th 
^y  of  December,  1858,  a  circular  inviting 
than  to  unite  in  adoptincr  an  agreement  such 
«s  was  transmitted  with  the  circular.  In 
Uat  circular  they  expressed  the  opinion  that 
bj  the  adoption  of  the  proposed  agreement 
the  company  would  be  enabled  to  place  its 
road  and  property  in  a  condition  to  command 
the  entire  business  to  which  from  its  loca- 
tioo  it  would  be  fairly  entitled;  **to  meet 
promptly  all  future  demands  upon  it  for  in- 
trress'on  its  remaining  indebtedness;  from 
its  net  earnings  to  pay  fair  dividends  upon 
its  stock  within  a  reasonable  time ;  and  that 
til  causes  for  litigation  will  be  removed  and 
the  interests  of  all  parties  be  thereby  placed 
in  1  safe  and  reliable  position." 
450]  *Witb  the  circular  was  submitted  a 
iutement  showing  that  the  estimated  liabi li- 
lies of  the  company,  with  interest  to  July  1, 
1839.  aggregated  $18,803,768,  of  which 
|t050.0U0  were  first  mortgage  bonds,  $258.  - 
HOO  were  second  mortgage  bonds.  $4,242,000 
were  construction  or  thfrd  mortgage  bonds, 
ptrt  uf  which  were  to  be  used  in  redeeming 
«od  retiring  the  second  mortgage  bonds,  and 
43.330,000  were  income  boncfi,  including 
"Scrip  certificates. 

The  appellant,  Andrew  J.  Riker,  was  at 
that  time  the  holder  and  owner  of  nine  of 
the  company's  construction  bonds. 

The  agreement  recited  that  the  subscribers 
were  ''desirous  that  concessions  shall  be  made 
br  all  parties  in  interest  which  shall  dis- 
<harj^  a  portion  of  the  indebtedness  of  said 
-eompaoy  and  thereby  assure  the  prompt  pay- 
laent  of  all  sums  which  shall  become  due  on 
the  residue  thereof,  and  without  prejudice  to 
the  proper  improvement  and  maintenance  of 
the  road  and  its  appurtenances.'' 

By  the  first  paragraph  of  the  proposed  agree- 
oeDt  it  was  provided  that  subscribers  who 
were  owners  or  legal  representatives  of  legal 
demands  against  the  company  would  dis- 
■charge  the  same  on  payment  therefor  by  the 
"CompaDy,  as  follows :  For  the  three  coupons 
that  were  then,  or  that  should  become  due, 
OB  irs  first  mortgage  bonds,  next  prior  to  and 
inciodiog  those  due  July  1,  1859,  one  half 
thereof  in  mone^,  and  one  half  tliereof  in 
shares  of  the  capital  stock  of  the  company  at 
par :  for  the  coupons  that  were  then,  or  that 
^teld  become  due,  on  second  mortgaire 
boods.  np  to  and  including  those  due  April 
1. 1859,  one  half  thereof  in  moncjr,  and  one 
^f  in  shares  at  par;  for  the  principal  of 
second  mortgage  bonds,  one  third  in  shares 
^t  par,  and  the  remainins:  two  thirds  in  con- 
^traction  bonds  at  par ;  for  the  coupons  that 
^ere  then  due,  or  that  might  become  due,  on 
its  income  bonds,  up  to  and  including  those 
^oeMay  1,  1859.  together  with  the  principal 
of  inch  income  bonds,  in  shares  at  par ;  for 
the  scrip  (certificates  convertible  into  income 
'V>ods)  issued  by  the  company,  in  shares  at 


par;  for  other  evidences  of  indebtedness 
against  the  company,  as  the  same  were  ad- 
mitted or  allowed  by  its  directors,  in  shares 
ut  par — the  interest  on  the  above  demands 
'(excepting  coupons),  so  to  be  paid, [451 
to  be  made  up  to  the  first  day  of  July,  1859, 
and  to  be  paid  in  the  same  manner  as  the  de- 
mands to  which  it  related. 

By  the  second  paragraph  it  was  provided 
that  subscribers  being  owners  or  legal  rep- 
resentatives of  shares  of  the  capital  stock  of 
the  company,  would  transfer  all  their  shares 
to  its  directors  or  to  such  person  or  persons 
as  the  directors  should  designate  and  ap- 
point— to  be  reissued  or  retransferred  to  make 
the  above  payments,  and  to  return  to  the  sub- 
scribers or  their  legal  representatives  who 
transferred  their  shares  such  portion  as  they 
would  be  entitled  to  under  the  agreement, 
the  residue,  if  any,  to  belong  to  the  com- 
pany. 

The  third  paragraph  provided  that  the 
covenants  contained  in  the  above  paragraphs 
were  upon  the  following  conditions:  1st. 
That  the  owners  or  legal  representatives  of 
all  demands  or  stock  paid  or  transferred 
should  subscribe  to  and  comply  with  the 
agreement,  or  that  equivalent  concessions  be 
made  so  that  the  entire  payments  contem- 
plated should  be  made — the  company  to  pur- 
chase with  any  balance  of  shares  remaining 
after  the  payments  above  named,  or  with 
other  means,  fifty  thousand  dollars  of  the  first 
mortgage  or  construction  bonds,  and  to  can- 
cel an  the  bonds  and  coupons  so  paid  or  pur- 
chased, except  those  necessary  for  exchange 
for  second  mortgage  bonds  as  aforesaid — so 
that  on  the  first  day  of  July,  1850,  the  in- 
debtedness should  not  exceed  $5,000,000.  of 
which  not  more  than  $2,050,000  should  be 
represented  by  first  mortgage  bonds,  and  the 
residue  bv  construction  bonds,  with  interest 
running  from  March  1,.1859.  2d.  That  the 
owners'of  income  bonds  should  have  loaned 
to  the  company  the  money  required  to  make 
the  cash  part  of  the  above  payments,  such 
loan  with  interest  to  be  repaid  at  the  earliest 
practicable  time,  consistent  with  the  proper 
maintenance  of  the  road.  8d.  That  the  city 
of  Cincinnati  should  grant  such  modifications 
and  releases  of  its  demands,  contracts,  and 
claims  against  the  company  as  its  directors 
and  the  trustees  named  in  the  aCTcement 
should  deem  satisfactory.  4th.  That  the 
capital  stock  of  the  company  should  not  ex- 
ceed $7,500,000,  unless  increased  by  a  further 
reduction  of  its  bonded  debt. 

*lt  was  further  provided  that  the  sub- [452 
scribers  should  transfer  and  deliver  to  the 
persons  named  as  trustees,  their  survivors  and 
successors  in  trust,  their  several  demands,  and 
all  evidences  thereof,  that  were  contemplated 
to  be  discharged  or  paid  for  in  shares  of 
stock,  and  all  their  shares  of  said  capital 
stock  (with  power  to  transfer)  to  be  man- 
aged by  such  trustees  for  the  benefit  of  the 
subscribers  and  their  legal  representatives  in 
the  proportions  and  upon  the  terms  and  con- 
ditions specified  in  the  agreement,  and 
should  comply  with  any  requirements  which 
the  trustees,  pursuant  to  authority,  should 
make. 

The  persons  who  sent  out  the  above  circu- 
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lar,  their  survivors  and<  successors,  were 
named  as  trustees  under  the  agreement,  a  ma- 
jority of  them  to  have  authority  to  do  such 
acta  and  things  on  behalf  of  the  subscribers 
as  they  deemed  necessary  or  expedient  to 
carry  out  the  purposes  of  the  agreement, 
which  did  not  impose  liability  upon  a  sub- 
scriber to  pay  any  money  except  at  his  op- 
tion. 

The  other  paragraphs  of  the  agreement  pre- 
scribed in  detail  the  mode  in  which  the  pro- 
posed scheme  should  be  executed,  and  the 
authority  which  the  designated  trustees 
might  exercise. 

Among  other  things,  it  was  provided  in  the 
proposed  aerreement  that  the  trustees  should 
issue  and  deliver  certificates  equal  to  the 
amount  of  demands  admitted  or  allowed, 
properly  equalizing  any  differences  occas- 
ioned by  priorities  of  time  in  such  transfers 
or  deliveries ;  that  the  trustees,  in  their  dis- 
cretion, might  purchase  for  the  benefit  of  the 
trust,  bonds  of  the  company  not  contemplated 
to  be  delivered  to  them,  also  otlier  evidences 
of  indebtedness  and  shares  of  stock  deemed 
essential  or  beneficial  to  the  trust  and  to  par- 
tics  interested  therein,  and  issue  certificates 
in  payment  therefor;  that  said  certificates 
should  be  the  only  evidence  of  the  interest 
of  subscribers  in  the  property  of  the  trust, 
which  interest  was  to  be  such  proportion 
thereof  as  the  amount  of  any  certificate  or 
certificates  bore  to  the  amount  of  all  the  cer- 
tificates issued  by  the  trustees ;  and  that  when 
the  parties  necessary  to  carry  out  the  pro- 
visions of  the  first  three  paras^raphs  of  the 
453]  'agreement  had  subscrii)ed  and  com- 
plied with  the  same,  and  the  trustees  were  fur- 
nished with  evidences  of  the  demands  to  be 
paidonly  in  part,  the  trustees  should  cancel 
and  surrender  to  the  company  all  evidences  of 
its  indebtedness  then  belonging  to  the  trust. 

In  view  of  the  contingency  or  a  foreclosure 
of  some  of  the  mortgages  upon  the  road  and 
property,  it  was  provided  that  the  trustees 
might  make  such  arrangements  with  the 
trustees  named  therein,  or  with  the  owners  of 
the  bonds  secured  thereby,  as,  in  their  opin- 
ion, would  enable  them  to  protect  the  in- 
terests of  the  trust  without  mnking  calls  upon 
subscribers;  but  failing  in  this,  and  if  they 
deemed  the  trust  property  insufficient  or  un- 
available for  the  purchase  of  the  road  and 
property  at  any  sale  thereof,  then  they  might, 
on  sixtj^  days*  notice,  make  calls  on  owners 
of  certificates  for  their  just  proportion  of  the 
means  necessary  for  the  purpose,  provided 
that  any  party  so  called  on  could,  at  his 
option,  omit  or  refuse  to  pay  any  portion  of 
any  or  of  all  such  calls  in  the  proportion  of 
money  or  bonds  called,  in  which  case  the 
trustees  could  procure  the  deficiency  from 
other  persons,  and  issue  and  deliver  certi- 
ficates for  such  amounts  as  they  might  agree 
upon. 

It  was  further  provided,  that  in  the  event 
of  the  purchase  Of  the  road  and  property  by 
the  trustees  and  the  procurement  of  title  and 
possession,  the  trustees  should  transfer  the 
same  to  the  owners  or  legal  representatives  of 
the  certificates  issued  in  pursuance  of  the 
proposed  agreement,  according  to  and  on  the 
surrender  of  their  several  certificates,   and 
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distribute  to  them  severally  any  other  trust. 
property,  or  the  proceeds  therefrom,  remain- 
ing in  their  hands,  such  transfer  and  distribo- 
tion  to  be  made  to  each  certificate  holder  in 
the  proportion  that  the  amounts  of  his  certi- 
ficates shall  bear  to  the  whole  amount  of  thrr 
certificates  outstanding;   and,   that  if    any 
subscriber  to  the  agreement  should,  directly 
or  indirectly,  purchase  the  whole  or  any  part 
of  the  road  or  property,  then  every  other  sub- 
scriber, or  his  legal  representative,  could  at 
any  time  thereafter,  until   sixty  days  shall 
have  elapsed   from  service  of  notice  upoo 
him,  pay  or  legally  tender  to  such  purchas- 
ing subscriber  or  subscribers  such  proportion 
of  the  purchase  money  paid  by  *him  or  f 4S4^ 
them  as  was  equal  to  the  amounts  of  the  certi  f  • 
icates  issued  to  him  or  them,  and  to  sudi 
other    subscribers   respectively    under    the 
agreement,  and  he  should  then  be  entitled  t^ 
participate  in  the  ratio  the  money  he  imid 
or  tenaered   should   bear  to  the  purchase 
money. 

The  appellant  Riker  signed  the  agreement 
for  three  of  the  nine  construction  bonds  held 
by  him  and  kept  the  remaining  six  in  his 
possession. 

Gn  the  Idth  of  March,  1859,  formal  notice 
was  ff  iven  to  the  stockholders  of  the  company 
by  the  trustees  named  that  only  a  part  of 
those  whose  signatures  were  essential  io  order 
to  carry  out  the  main  purpose  of  the  agree- 
ment had  signed  it,   and  that  the  trustees 
under  the  authority  given  them  had  adopted 
a  resolution  that  the  right  to  subscribe  would 
cease  from  and  after  May  1,    1859,   except 
upon  the  unanimous  consent  of  the  trustees, 
and  that  on  that  day  the  trustees  would  de- 
termine  whether  the  agreement   had   been 
subscribed  by  a  sufficient  number  for  the  con- 
summation of  the  objects  contemplated  by 
it. 

On  the  18th  day  of  December,  1880,  and. 
at  the  request  of  the  holders  of  certificates, 
the  trustees  made  a  statement  that  was  em- 
bodied in  a  circular  addressed  to  creditors  and 
stockholders,  showing  that  the  claims  sur- 
rendered to  the  trustees  under  the  agreement 
aggregated  at  that  time  $10,549,570.84,  for 
which  $182,995.66  was  paid  in  cash  aod 
$10,866,575.18  in  trust  certificates. 

In  the  same  statement  the  trustees  said: 
**The  suit  instituted  by  the  second  mortgage 
bondholders  is  being  urged  to  a  decision  In 
the  courts  of  Ohio  and  Indiana,  and  a  decree 
of  sale  will  no  doubt  be  obtained  in  a  few 
weeks  at  the  latest ;  when  it  will  become  nec- 
essary for  the  trustees  to  exercise  the  au- 
thority given  in  the  agreement  of  15th  De- 
cember, 1858,  to  protect  the  property  of  tiie 
trust. " 

By  a  circular  issued  by  the  trustees  to 
creditors  and  stockholders  on  the  11th  day  of 
July,  1861,  the  latter  were  informed  that  the 
foreclosure  suit  instituted  by  the  second 
mortgage  bondholders  had  resulted  in  a  de- 
cree of  sale,  and  that  by  the  terms  of  such 
decree  the  road  could  not  be  sold  for  lesn  than 
*$1,000,000  subject  to  the  first  mort-  [455 
gage  of  $2, 050. 000.  Creditors  and  stockhold- 
ers were  also  informed  by  the  same  circular 
that  the  trustees  required  from  them  $628«- 
165,  in  addition  to  their  then  available  meant- 
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IB  aable  them  to  protect  the  trust  by  a  pur- 
<tee  of  the  property.  The  sale  under  the  de- 
em obtained  by  the  holders  of  second  mort- 
gktSt  bonds  was  advertised  for  October  21, 
1911.  But  as  no  bid  was  offered  equal  to  the 
feqaiiemeots  of  the  decree,  the  property  was 
aottben  sold* 

Sobtequently,  certain  amendments  of  the 
tnat  t^reement  were  made  at  meetings  of  the 
sobKriberB,  which  amendments,  the  trustees 
€}iim,  were  made  for  the  purpose  of  enabling 
Um  to  protect  the  trust  by  purchasing 
itcood  mortgage  bonds  and  holdine  them  for 
tte  beaefit  of  the  trust.  These  purchases  were 
■tde  prior  to  April  17,  1863. 

Dnnog  the  year  1866  the  trustees  and  the 
holders  u.'  certificates  issued  under  the  trust 
acnement  determined  to  wind  up  the  trust. 
To  that  end  the  trustees,  holding  second 
■ortfige  bonds  for  the  benefit  of  tne  trust, 
«Msed  the  property  specified  in  the  decree  of 
Enclosure  to  be  duly  re-advertised  for  sale. 
The  sale  was  adjourned  from  time  to  time, 
bat  it  finally  took  place  on  the  9th  of  Jan- 
urr,  1867.  the  trustees  becoming  the  pur- 
dnien  at  $  1 ,  000, 000.  A  plan  of  reorgani za- 
tioQ  was  adopted  by  the  certificate  holders, 
sad  the  trust  agreement  was  so  amended  that 
it  coold  be  carried  into  effect.  That  plan 
«0Dtemplated  the  formation  of  a  new  corpora- 
tkn  to  receive  from  the  trustees  the  property 
pordiised  by  them,  and  all  other  property 
tod  rights  belonging  to  the  trust.  The  new 
<nrporation  was  formed  by  the  name  of  the 
Ohio  A  Mississippi  Railway  Company,  and 
OS  the  18th  day  of  December,  1867,  it  took, 
bj  regnlar  transfer  from  the  trustees,  the  trust 
property  held  by  the  latter,  including  all  the 
IKToperty,  real  and  personal,  and  all  the 
friiichises  of  the  old  corporation. 

Tbe  object  of  the  present  suit  is  to  hold 
tlNse  who  were  trustees  under  the  agreement 
<rf  1856,  and  who  participated  in  the  pro- 
ceedioi^  under  which  the  Ohio  &  Mississippi 
Railway  Company  acquired  the  property  in 
question,  personally  liable  to  Riker  for  the 
456]  amount  due  on  the  six  ^construction 
bonds  be  withheld  from  the  trustees.  The  the- 
<i7  of  the  suit  is  that  the  agreement  of  1858 
bu  in  view  the  protection  of  all  the  bonds 
beU  by  subecribers,  Uiose  withheld  from  as 
veil  u  those  delivered  to  the  trustees  under 
that  agreement ;  and,  consequently,  that  the 
purchase  of  the  property  by  the  trustees  for 
tbe  protection  simply  of  the  particular  debts 
<(raed  by  the  trust  agreement  was  contrary 
to  its  object  and  provisions,  and  was  such  a 
bleach  of  duty  upon  their  part  as  made  them 
liable  to  him  for  the  amount  due  on  six  con- 
atmctioD  bonds. 

The  defence,  stated  generally,  was  that  the 
trostees  held  relations  of  trust  to  those  who 
nbicribed  the  agreement  of  1858  only  in 
vopect  to  the  debts  for  which  the  subscribers 
^goed;  that  the  plaintiff  refused  to  avail 
uaaelf  of  the  opportunity  to  become  a  party 
to  that  agreement  in  respect  to  the  bonds  held 
^  him  except  the  three  construction  bonds 
BV  whidi  he  signed :  that  by  the  sale  under 
tbe  above  decree  of  foreclosure  all  the  debts 
^  the  Ohio  &  Mississippi  Railroad  Compnny 
tewere  subordinate  in  right  to  the  holders 
^  leooiid  mortgage  bonds  were  cut  off ;  and 


that  those  who  acted  from  time  to  time  as 
trustees  under  the  agreement  of  1858  had  no 
duty  to  perform  except  to  represent  the  sub- 
scribers thereto  in  respect  to  tbe  parts  of 
claims  for  which  they  signed.  The  defend- 
ants also  relied  upon  the  statute  of  limita- 
tions barring  all  claims  not  accruing  within 
six  and  ten  years,  respectively,  before  tho 
commencement  of  action. 

The  court  below  sustained  the  plaintiff's 
demand,  and  rendered  a  personal  necree  for 
the  amount  due  on  his  six  construction  bonds 
not  embraced  in  the  agreement  of  1858.  The 
decree  was  for  the  aggregate  sum  of  $18,805. 
Both  plaintiff  and  defemlants  appealed,  the 
former  claiming  that  a  larger  amount  should 
have  been  awarded  to  him. 

The  grounds  upon  which  the  circuit  court 
held  the  plaintiff  to  be  entitled  to  a  decree 
for  the  value  of  his  six  unsurrendered  con- 
struction bonds  are  fully  stated  in  an  opinion 
rendered  by  the  learned  circuit  judge  who 
tried  the  case.  27  Fed.  Rep.  251,  256,  257. 
**The  concessions  to  be  made  by  holdera  of 
construction  bonds,"  the  court  said,  **  was  the 
surrender  by  them  of  one  third  of  the  princi- 

Ftal  of  their  bonds,  *and  acceptance  in  [457 
ieu  thereof  of  an  interest  in  the  trust  fund 
which  was  to  come  intothehandsof  the  trustees 
under  the  plan  of  the  agreement.  Beyond 
the  one  third  which  they  were  to  surrender 
they  were  to  have  no  interest  in  the  trust 
fund,  and  their  rights  were  to  remain  the 
same  as  though  no  agreement  had  been  sub- 
scribed ;  and  the  only  change  effected  in  tlieir 
previous  relations  to  the  company  was  that 
thenceforth  they  were  embarked  with  the 
trustees  In  the  common  undertaking  which 
the  trustees  obligated  themselves  to  carry 
out.  By  the  terms  of  the  agreement  the 
trustees  promised  to  distribute  the  trust  fund 
which  was  to  be  created  among  the  certificate 
holders  according  to  their  respective  interest. 
If  they  liad  succeeded  in  exchanging  the 
claims  which  had  be^n  surrendered  to  them 
by  creditors  for  stock  of  the  company,  the 
trust  fund  which  they  would  have  distributed 
would  have  been  the  stock  of  the  company, 
and  the  certificate  holdera  would  have  become 
stockholdere  whose  rights  would  haye  been 
subonlioate  to  the  existing  mortgages  upon 
the  property.  The  holdera  of  construction 
bonds,  who  had  surrendered  a  third  of  their 
holdings  under  the  agreement  would  have 
occupied  the  position  of  stockholdera  for  the 
amount  surrendered,  but  their  rights  as  bond- 
holdera*  for  the  unsurrendered  two  thirds  of 
their  bonds  would  have  remained  the  same 
as  before."  Again:  •'There  is  not  a  word 
in  the  af?reement  to  indicate  that  they  could 
purchase  the  road  discharged  of  the  equitable 
lien  of  those  who  had  surrendered  a  portion 
of  their  bonds  in  order  that  the  remaining 
part  should  be  more  safely  secured.  •  • 
The  trustees  did  not  purchase  upon  the  fore- 
closure of  the  second  mortgage  because  a  sale 
of  the  property  was  imminent.  They  did  so 
because  a  sale,  and  a  purchase  by  them  under 
such  a  sale  would  afford  a  convenient  method 
of  closing  out  their  trust,  and  enable  them 
to  convey  a  satisfactory  title  to  the  new  cor- 
poration. Of  course  they  occupy  no  better 
position  toward  the  complainant  than  they 
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would  if  tbej  had  purchased  pursuant  to  the 
conditions  of  the  trust.  They  now  insist,  as 
they  have  insisted  all  along,  that  they  owe 
no  duty  to  the  complainaut,  and  that  no  one 
liad  any  right  to  share  in  the  proceeds  of  tlie 
trust  fund  arising  under  the  agreement  except 
458]  ^certificate  holders,  or  In  the  distribu- 
tion of  the  property  which  they  acquired  by 
purchase.  It  does  not  follow  bectiuse  the  com- 
plainant had  no  interest  in  the  trust  fund, 
and  was  not  entitled  to  slmre  in  its  distribu- 
tion after  he  had  parted  with  his  certificate 
that  the  trustees  owed  him  no  duty  respect- 
ing the  unsurrendered  two  thirds  of  his 
bonds.  They  undertook  to  become  his  trustee 
for  the  purpose  of  protecting,  as  well  as 
could  practically  be  done,  his  interest  as  a 
secured  bondholder  of  the  company,  to  the 
extent  of  two  thirds  of  his  orif^iual  security, 
in  consideration  of  his  becoming  a  subscriber 
to  the  agreement.  ** 

On  the  other  hand,  the  contention  of  the 
trustees,  from  the  outset,  was  that  the  se- 
curities received  by  them  and  those  they  pur- 
chased were  to  be  held  for  the  exclusive  bene- 
fit of  certificate  holders,  and  that  they  never 
became  trustees  for  the  plaintiff  in  respect  of 
the  six  construction  bonds  not  surrendered  by 
him,  and  for  which  no  certificate  was  issued. 

Whether  the  view  taken  by  the  ciicuit 
court  of  the  relations  between  the  trustees 
nnd  the  complainant  be  correct  or  not,  we 
do  not  deem  it  necessary  to  determine ;  for, 
in  our  judgment  the  case  must  be  dis- 
posed of  without  considering  that  question, 
namely,  upon  the  ground  that  the  plaintiff 
was  not  entitled  to  the  interposition  of  equity 
in  his  behalf.  His  bill  should  have  been  dis- 
missed without  prejudice  to  an  action  at  law. 
It  is  impossible  to  doubt  that  he  was  fully 
informed  of  every  step  taken  by  the  trustees 
from  time  to  time  in  the  discharge  of  what 
they  conceived  to  be  their  duty  to  certificate 
holders.  He  was  not  ignorant  of  the  fact  that 
the  original  agreement  Of  1858  was  amended 
in  important  particulars  in  1862  and  1863, 
and  that  in  virtue  pf  the  additional  powers 
conferred  by  those  amendments,  the  trustees, 
by  purchases  made  prior  to  April  15,  1863, 
acquired  the  second  mortgage  bonds  and 
thereby  obtained  control  of  the  foreclosure 
8uit. 

In  November,  1866,  he  was  present  at  a 
meeting  of  certificate  holders  and  mentioned 
to  Campbell,  who  became  a  trustee  in  1864, 
the  fact  that  he  held  six  construction  bonds. 
Campbell  replied  that  he  knew  nothiu|{  about 
the  early  workings  of  the  trust,  and  would  in- 
4591  quire  into  the  matter.  *In  January, 
1867,  the  road  and  its  appurtenances  weresold, 
as  he  well  knew,  and  were  purchaseil  by  the 
trustees.  And  in  December.  1867,  he  pre- 
sented his  six  construction  bonds  to  Camp- 
bell, the  chairman  of  the  trustees,  and  told 
him  that  he,  Riker,  wanted  done  for  those 
bonds  what  was  done  for  them  in  the  agree- 
ment— meaning  the  agreement  of  Decern lK*r 
15,  1858.  Campbell  doubtless  supposing 
that  Riker  meant  to  assert  some  interest  in 
the  property,  replied  to  him  that  the  bonds 
•*were  not  worth  a  cent,  as  they  were  shut 
out  by  the  sale'*  under  the  foreclosure  decree. 
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He  was  thus  distinctly  informed  as  early  mm 
December,   1867,    that  his  claim  upon    tber 
property  acouired  by  the  trustees  for    tbe- 
certificate  holders  was  disputed.    But  lie  took 
no  steps  to  vindicate  his  rights,  if  any   be- 
then  had.     He  was  quiescent  until  December 
10,  1870,  which  was  nearly  four  years  after 
the  purchase  by  the  trustees  and  nearly  three- 
years  after  they  had  conveyed  it  to  a  new 
corporation,  the  Ohio  <&  Mississippi  Railway 
Company.     On  that  day  he  served  a  formal 
written  notice  upon  Campbell,  as  chairmaO' 
of  the  trustees,  that  be  held  and  owned  the 
six  construction  bonds  (descri  jing  them)  axni 
demanded  that  Campbell  pay  or  secure  to  hini. 
the  aggregate  of  principal  and  interest  then 
due  on  them— $10,830.      Then  ensued  an- 
other period  of  inaction ;  for  the  present  suit 
was  not  brought  until  August  7,  1876,  more- 
than  thirteen  years  after  the  trustees  pur- 
chased the  second  mortgage  bonds  for  tbe- 
benefit  of  the  trust,  more  than  nine  years  after 
the  purchase  of  the  road,  at  the  loreclosure 
sale,  for  the  benefit  of  certificate  holders,  aod 
nearly  nine  years  after  the  interview  betweei> 
the  plaintin  and  Campbell,  in  which  the 
latter  told  him  that  his  bonds  hnd  been  cue 
off  by  thnt  sale  and  were  not  worth  anything. 
The  recoid  discloses  no  element  of  frauct 
or  concealment  upon  the  part  of  tl^  trustees 
or  of  any  of  them.     What  they  did  was  done 
openly  and  was  known  or  might  liavo  beea 
known  by  the  exercise  of  Uie  slightest  dili- 
gence upon  the  part  of  every  one  interested 
in  the  property  of  the  old  corporation.     Tlie 
plaintiff  unquestionably  knew, orcould  easily 
have  ascertained,  before  the  trustees  boufrht 
the  property  at  *the  foreclosure  sale —  [4<M> 
at  any  rate,  before  they  transferred  it  to  tlie 
now  corporation  that  their  purchase  would 
be,  and  was,  exclusively  for  the  benefit  of 
certificate  holders  interested   in  the  trust. 
Although  his  bonds  had  not  then  nuttured, 
he  could  have  taken  stepe  to  prevent  any 
transfer  of  the  property  that  would  impair 
his  eouitable  ri^^hts  in  it  or  instituted  proper 
judicial  proceedings,  of  which  all  would  lie 
required  to  take  notice,  to  have  his  interest, 
in  the  property  Adjudicated.     He  allowed  the. 
trust  to  be  wound  up,  and  postponed  any  ap- 
peal to  a  court  of  equity  based  upon  an  al- 
leged breach  of  trust  by  the  trustees,  until 
six  out  of  the  seven  original  trustees  hw% 
died.     His  laches  cannot  he  excused  upon 
the  ground  that  the  trust  assumed  by  the 
trustees  was  express  or  direct,  for  it  is  clearly 
established  that  the  trustees,  as  earlv  as  De- 
cember, 1867,  denied  and  repudiated,  as  the 
plaintiff  knew,  the  existence  of  any  trust  in 
relation  to  such  of  the  construction  bonds  aa 
the    plaintiff   did    not  surrender  to   tbem. 
Smdel  V.  Henrici,  120  U.  8.  877  [80:  718] ; 
mddle  V.   WhitehiU,  185  U.  S.  621  [34  :  2S2]  ; 
PhiUipi  V.  Phillipe.  115  U.  8.  151  [29:  VM, 
We,  therefore,  incline  to  think  that  this  suit 
cannot  be  excluded  from  the  operation  of  ilie 
statute  of  limitations  of  New  York  prescrib- 
ing a  limitation  of  six  voars  for  nn  action 
''upon  a  contract,  obligation  or  liability,  ex- 
press or  implied."    N.   Y.  Code,  Civ.  Proc 
in  force  prior  to  September  1.  1877 ;  VoorUeet* 
Code  (4th  ed.)  g  01,  p.  86;  (5th  etl.)  pp.  69. 
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TO;  JKOmr  T.  Wood.  116  N.  Y.  351 ;  Carr  v. 
TWa^wA,  87  N.  Y.  1«0;  Kirby  v.  Z/iAv? 
SUn  Jt  M,  8.  R,  Co.  120  U.  S.  130.  139 
[»!  5W.  573]. 

But  without  piRcingonr  decision  upon  that 
pMmd.  and  iDdepennently  of  the  statute  of 
hmiutioiis,  the  case  is  one  in  which  a  court 
of  equity  shoald  refuse  to  interpose  because 
ef  laches  upon  the  part  of  appellant  in  as- 
KTtio^  the  rights  he  now  claims.  Looking 
ftt  ftll  the  circumstances,  particularly  the  na- 
are  of  the  property,  good  faith  demnnded 
tUs  if  be  intended  to  question  the  right  of 
tie  trustees  to  acquire,  hold,  and  transfer  it 
for  the  exclusive  benefit  of  certificate  hold- 
er*, be  shoald  hare  done  so  by  formal  pro- 
ceedinj^  commenced  within  a  reasonable 
time  after  he  became  cognizant  of  all  the 
firta.  The  case  is  one  peculiarly  for  the  ap- 
461 'Plication  of  the  *rule  that  equity  in  the 
tjtertiae  of  its  inherent  power  to  do  justice 
brtwetn  parties,  will,  when  justice  demands 
tt  refuse  relief,  even  if  the  time  elapsed 
withmit  suit  is  less  than  that  prescribed  by 
the  stAtutc  of  limitations.  Uancood  v.  Cin- 
eiMH^i  it  C.  A.  L.  R  Co.  84  U.  8.  17  Wall. 
79  [21 :  558]  ;  Titin  Lick  Oil  Co.  v.  Marbury. 
%\  r.  8,  587,  692  [23:  328,  331]  ;  ffayicard 
T  Eliot  Xat.  Bank,  96  U.  8.  611,  616  [24 : 
8r»:i,«571 :  niehardi  v.  MackaU,  124  U.  S.  183. 
IS7  [31 :  396.  399]  ;  Hammond  ▼.  Eopkim, 
143  U.  S.  234.  250  [36:  134,  145].  As  oh- 
fetted  in  TTMidfady.  Orinnnn,  152  D.  8.  412, 
416  [38:  495,  496],  •*the  length  of  time  dur- 
ing which  the  party  neglccu  the  assertion  of 
bis  rii^bis.  which  must  pass  in  order  to  show 
Udies,  varies  with  the  peculiar  circum- 
fisnces  of  eacli  case,  and  is  not,  like  the  mat- 
ter of  limitdtions.  subject  to  an  arbitrary 
rule.  It  is  an  equitable  defense,  controlled 
by  equitable  considerations,  and  the  lapse  of 
time  most  be  so  great,  and  the  relations  of  the 
drfrmlant  to  the  rights  such,  that  it  would  be 
ioequifftble  to  peirait  the  plaintiff  to  now 
«s««Tt  iliem." 

Tl*e  decree  is  reversed  at  the  costs  of  the 
eonpUiDant,  and  the  cause  remanded  with 
directions  to  dismiss  the  bill  without  preju- 
dice to  an  action  at  law. 


BENJAMIN  A.   PLUMLEY,  Hff.  in  Eir., 

V. 

COMMONWEALTH  OP.MABSACHU- 

8E1TS. 

09ee  8.  GL  Beporter*s  ed.  461-48B.) 

(Mmmaryarine — Ma»saehu9ett$  $tatvte— power 
^  ttaU—conttittttMnality  of  Act, 

L  Tbe  Aet  of  Oongroes  of  August  2. 1888.  on  the 
■otdeci  of  oleomarvrarine,  does  not  restrict  the 
pover  of  the  states  over  the  subject  of  the  mnnu« 
fMtan  and  mIs  of  oleomarfrarine  within  their 
Ripeetife  limits;  nor  authorize  those  who  have 
Piid  the  taxes  tmpoeed  by  it,  to  manufacture  or 

Bom— J«  Co  power  of  Conareas  to  regulate  eftm- 
■Mree.  lee  notes  to  Gibbons  v.  O^den,  6:  23,  and 
Brown  V.  Maryland,  •- 678. 

AMtfiiMdmiiale commerce:  reipdatUm of:  poioer  of 
Omontk,  kowfar  erehtfioe.  see  note  to  Gloucester 
feiy  Oo.  ▼.  Pennsylvania,  28:  158. 


sell  oleomanmrine  in  a  state  which  forbids  suclr 
manufacture  or  bale. 

3.  The  Massachusetts  statute  to  prevent  the  sale 
of  imitation  butter  in  its  application  to  sales  of 
oleomargarine  brought  into  Masnuihusetts  from 
other  states  is  not  in  oonflict  with  the  clause  of 
the  United  States  Constitutioa,  eriviDg  Comrreps 
power  to  regulate  commerce  among  the  states. 

8.  It  is  within  the  power  of  a  state  to  exclude 
from  Its  markets  any  compound  manufactured 
in  another  state,  which  has  been  artificially 
colored  or  adulterated  so  as  to  cause  it  to  look 
like  an  article  of  food  in  general  use,  and  the  sale^ 
of  which  may,  by  reason  of  such  coloration  or 
adulteration,  cheat  the  general  public  into  pur- 
chasing that  which  they  may  not  intend  to  buy. 

4.  A  state  enactment  forbidding  the  sale  of  de- 
ceitful imitations  of  articles  of  food  in  general 
use  among  the  people  does  not  abridge  any  priv- 
ilege secured  to  citizens  of  the  United  States* 
nor,  in  any  Just  sense,  interfere  with  thefreedonk 
of  commerce  amon^  the  several  states. 

[No.  406.] 
Argved  Aprils,  6, 1894.   Decided  Dee.  10, 189J^ 

IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  Commonwealth  of  Massachusetts,  to> 
review  a  judgment  of  that  court,  rendered  up- 
on a  writ  of  habeas  corpus  and  adjud^in^  that 
the  plairtiflf  in  error,  Beniamin  A.  Plumley, 
be  remanded  to  the  custody  of  the  keeper  of 
the  common  Jail  of  8uffolk  county,  to  be 
therein  confined  in  pursuance  of  a  conviction 
and  judgment  convictin?  liim  of  having  sold 
in  violation  of  the  law  of  Massachusetts,  a  cer- 
tain article  known  as  oleomar<]:arine,  upoa 
which  conviction  it  was  adjudged  that  he  pay 
a  fine  of  $100,  and  on  default  thereof,  stand 
committed  in  said  common  jail  until  the  fine 
was  paid,  default  in  the  payment  of  the  fine 
having  been  made.    Affirmed. 

See  same  case  below,  15  L.  R.  A.  839,  15^ 
Mass.  286. 

The  facts  are  stated  in  the  opinion. 

Mesere,  Robert  M.  Morse*  Albert  ff, 
Veeder  and  Wm,  J,  Campbell  for  plaintlfif  in 
error. 

Mr,  Albert  E.  PiUsbury  for  defendant 
in  error. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Plumley,  the  plaintiff  in  error,  was  con- 
victed in  the  municipal  court  of  Boston  upon 
the  charge  of  having  sold  in  that  city  on  the 
6th  day  of  October.  1891,  in  violation  of  tho^ 
law  of  Massachusetts,  a  certain  article,  pro- 
duct, and  compound,  known  as  oleomarga- 
rine, made  partly  of  fats,  oils  and  oleaginous 
substances  and  compounds  thereof,  not  pro- 
duced from  unadulterated  milk  or  cream  but 
manufactured  in  imitation  of  yellow  butter 
produced  from  pure  unadulterated  milk  and 
cream. 

The  prosecution  was  based  upon  a  statu te- 
of  that  commonwealth  approved  March  10, 
1891,  and  entitled  •*An  Act  to  Prevent  De 
ception  in  the  Manufacture  and  8ale  of  Imi^ 
tation  Butter.'*    By  that  statute  it  is  pro- 
vided as  follows: 

**§  1.  No  person,  by  himself  or  his  agenta 
or  servants,  shall  render  or  manufacture,  sell, 
offer  for  sale,  expose  for  sale  or  have  in  hit 
possession  with  intent  to  sell,  any  article, 
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product  or  compound  made  wholly  or  partly 
463]  out  of  any  *fat,  oil  or  oleaginous  sub- 
stance or  compound  thereof,  not  produced  from 
unadulterated  milk  or  cream  from  the  same, 
-which  shall  be  in  imitation  of  yellow  butter 
produced  from  pure  unadulterated  milk  or 
«ream  of  the  same :  Prot*ded,  That  nothing 
in  this  act  shall  be  construed  to  prohibit  the 
manufacture  or  sale  of  oleomargaine  in  a 
separate  and  distinct  form,  and  in  such  man- 
ner as  will  advise  the  consumer  of  its  real 
character,  free  from  coloration  or  ingredient 
that  causes  it  to  look  like  butter. 

"8  2.  Whoever  violates  any  of  the  pro- 
visions of  section  one  of  this  act  shall  be 
punished  by  a  fine  of  not  less  than  one  hun- 
"dred  nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  house  of  correction 
for  a  term  not  exceeding  one  year. 

**^  8.  Inspectors  of  milk  shall  institute 
<:omplaint8  for  the  violation  of  the  provisions 
of  this  act  when  they  have  rensonnble  cause 
to  believe  that  any  of  its  provisions  have  been 
violated ;  and  on  the  information  of  any  per- 
son who  lays  before  them  satisfactory  evi- 
dence by  which  to  sustain  such  complaint, 
said  inspectors  may  enter  all  places  where 
butter  or  imitations  thereof  are  stored  or  kept 
for  sale,  and  shall  also  take  specimens  of 
suspected  butter  and  imitations  tlicreof  and 
<rau8e  them  to  be  analyzed  or  otherwise  satis- 
factorily tested,  the  result  of  which  analysis 
or  test  thev  shall  record  and  preserve  as  evi- 
dence :  and  a  certificate  of  such  result,  sworn 
to  by  the  analyzer,  shall  be  admitldd  in  evi- 
dence in  all  prosecutions  under  this  act.  The 
-expense  of  such  analysis  or  test,  not  exceed- 
ing twenty  dollars  in  any  one  case,  may  be 
included  m  the  costs  of  such  prosecutions. 
Whoever  hinders,  obstructs,  or  in  any  way 
interferes  with  anv  inspector  in  the  perform- 
ance of  his  duty  shall  be  punished  by  a  fine 
of  fifty  dollars  for  the  first  offense,  and  one 
hundred  dollars  for  each  subsequent  offense. 

"*  §  4.  This  act  shal  1  not  be  construed  to  im  • 
pair  or  prevent  the  prosecution  and  punish- 
ment of  any  violation  of  laws  existing  at  the 
time  of  its  passage  and  committed  prior  to 
its  taking  effect. **  Acta  and  Resolves  of 
Mass.  1891,  chap.  58. 

The  defendant  was  found  guilty  of  the  of- 
-464]  fense  charged.  *The  court  adjudged 
that  he  pay  a  fine  of  one  hundred  dollars  and 
on  default  thereof  stand  committed  in  the 
•conunon  jail  of  Suffolk  county  until  the  fine 
was  paid.  Such  default  having  occurred,  a 
vurii  of  commitment  was  issued  which  he  was 
taken  for  the  purpose  of  imprisoning  him  in 
jail  until  the  fine  was  paid. 

He  sued  out  a  writ  of  habeas  corpus  from 
the  supreme  judicial  court  of  Massaclmsetts 
upon  the  ground  that  he  was  restrained  of 
his  liberty  in  violation  of  the  Constitution 
and  laws  of  the  United  States. 

In  his  petition  for  the  writ  the  accused  set 
forth,  in  substance,  that  at  the  time  and 
place  charged  he  offered  for  sale  and  sold  one 
package  containing  ten  pounds  of  oleo- 
margarine, manufactured  from  pure  animal 
fats  or  substances  and  desip^ned  to  take  the 
place  of  butter  produced  from  pure,  unadul  • 
terated  milk  or  cream.  He  also  alleged  that 
the  oleomargarine  in  question  was  manufac- 
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tured  by  a  firm  of  which  be  was  an  a^ent, 
and  the  members  of  which  were  citizens  ttod 
residents  of  Illinois  engaged  at  the  city  of 
Chicago  in  the  business  of  manufacturing 
that  article  and  shipping  it  to  various  ci  ties, 
towns,  and  places  in  Illinois  and  in  other 
states  and  there  selling  the  same;  and  tliat 
all  oleomargarine  manufactured  by  tliat  firm 
and  by  other  leading  manufacturers  was  a 
wholesome,  nutritious,  palatable  article  of 
food,  in  no  way  deleterious  to  the  public 
health  or  welfare. 

The  petitioner  claimed  that  the  statute  of 
Massachusetts  was  repugnant  to  the  clause 
of  the  Constitution  providing  that  the  Con- 
gress shall  have  power  to  regulate  commcros 
among  the  several  states;  to  the  clauM?  de- 
claring that  the  citizens  of  each  stale  shall 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states ;  to  the 
clause  providing  that  ncf  state  shall  make  or 
enforce   any  law  which  shall  abridge   th« 

eriviloges  or  immunities  of  citizens  of   the 
fnited  States,  nor  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  witiiin  its  juris- 
diction the  equal  protection  of  tlie  laws  ;  to 
the  clause  declaring  that  private  property 
shall  not  be  taken  K>r  public  piirp(><es;  and 
to  the  Act  of  Congress  of  August  2.  1HS6. 
^entitled  ''An   Act  Defining  Butter.  [403 
also  Imposing  a  Tax  upon  and  liegulfiting 
the  Manufacture.  Sale,  Importation,  and  Ex- 
portation of  Oleomargarine."    24  Stat  at  L. 
209,  chap.  840 ;  Rev.  Stat.  Supp.  505. 

The  cnse  was  heard  before  one  of  the  ]ns- 
tices  of  that  court  and  was  reported  to  tlie 
full  court  on  the  petition  and  on  the  fol loll- 
ing facts  and  offer  of  proof : 

**Tbe  proceedings  are  as  alleged  in  the 
petition.  The  article  sold  hj  the  petitioner 
was  the  article  the  sale  of  which  is  forbidden 
by  chapter  58  of  the  acto  of  1891.  Oleo- 
margarine  has  naturally  a  light  yellowish 
color,  but  the  article  sold  by  the  petitioner 
was  artificially  colored  in  imitation  of  yel- 
low butter. 

*'The  allegations  concerning  the  quality 
or  wholesome  character  of  the  article  sold  ai^ 
not  admitted.  The  petitioner  offers  to  prove 
the  allegations  of  the  petition  in  respect  to 
the  character  and  qualities  of  the  article,  and 
the  commonwealth  objects  to  such  proofs  as 
immaterial,  and  the  petitioner  is  to  liave  the 
benefit  of  his  offer  it  found  material. 

*'It  is  admitted  that  the  article  sold  was 
sent  bv  the  manufacturers  thereof  in  the  state 
of  Illinois  to  the  petitioner,  their  agent  in 
Massachusetts,  and  was  sold  by  him  in  tlie 
original  pnckage,  and  that  in  respect  to  the 
article  sold  the  importers  and  the  petitioners 
had  complied  wfth  all  the  requirement  of  the 
Act  of  Congress  regulating  the  sale  of  oleo- 
margarine, and  it  was  marked  and  dittin* 
guislied  by  all  the  marks,  words,  and  stamps 
required  of  oleomargarine  by  the  lawsof  tlus 
commonwealth.** 

It  was  adjudged  that  the  prisoner  be  re- 
manded to  the  custody  of  the  keeper  of  the 
common  jail  to  be  therein  confined,  the  opin- 
ion of  that  court  being  that  the  statnte  of 
Massaclmsetts  was  not  in  violation  of  the 
Constitution  or  laws  of  the  United  States, 


ISM. 


^LUHLBT  ▼.  Commonwealth  of  MAssAcnusBTTs. 


465-468 


cad,  coosequently,  that  the  petitioner  was 
HOC  illegally  restrained  of  his  liberty.  15 
L  R.  A.  8ii9,  156  Mass.  286.  T}ie  present 
vrit  of  error  brings  up  that  Judgment  for 

The  learned  counsel  for  the  appellant  states 
tkst  Congress  in  the  Act  of  August  2,  1886, 
kts  legislated  fully  on  the  subject  of  oleo- 
Bargafine.     This  may  be  true  so  far  as  the 
purposes  of  that  Act  are  concerned.    But  there 
466]is  no  ground  to 'suppose  that  Congress 
intended  in  that  enactment  to  interfere  with 
UK  exercise  by  the  states  of  any  authority 
tkej  could  rightfully  exercise  over  the  sale 
▼ithin  their  respective  limits  of  the  article 
^fioed  as  oleomargarine.     The  statute  im- 
poted    CKtain   special    taxes   upon    manu- 
factures of  oleomargarine,  as  well  as  upon 
wholesale  and  retail  dealers  in  that  com- 
pound.   And  it  is  expressly  declared  (§  8) 
Uttt  sections  8282  to  8241  inclusive  and  sec- 
tion 3243  of  the  Revised  Statutes,  title,  In- 
(enial  Rtttnue^  "are,  so  far  as  applicable, 
oiide  to  extend  to  and  include  and  apply  to 
t^  special  taxes"  so  impos3d,  ''and  to  the 
persoos  upon  whom  thev  are  imposed.  ^    Sec- 
UoD  ;S248  of  the  Revised  Statutes  is  in  these 
vofds:    **The  payment  of  any  tax  imposed 
by  the  internal  revenue  laws  for  carrying  on 
tDj  trade  or  business  shall  not  be  held  to 
exempt  any  person  from  any  penalty  or  pun- 
isfament  provided  by  the  laws  of  any  state 
lor  canning  on  the  same  within  such  state, 
cr  in  any  manner  to  authorize  the  commence- 
meDt  or  continuance  of  such  trade  or  business 
coatrary  to  the  laws  of  such  state  or  in  places 
prohibited  by  municipal  law  *,  nor  shall  the 
ptjrment  of  any  such  tax  be  held  to  prohibit 
lav  state  from  placing  a  duty  or  tax  on  the 
(•me  trade  or  business,   for  state  or  other 
purposes.*    It  is  manifest  that  this  section 
vas  incorporated  into  the  Act  of  August  2, 
1886.  to  make  it  clear  that  Congress  had  no 
purpose  to  restrict  the  power  of  the  states  over 
the  subject  of  the  manufacture  and  sale  of 
oleomargarine  within  their  respective  limits. 
The  taxes  prescribed  by  that  Act  were  im- 
pond  for  national  purposes,  and  their  im- 
position did  not  give  authority  to  those  who 
psid  them  to  engage  in  the  manufacture  or 
nle  of  oleomargarine  in  any  state  which  law- 
fiillj  forbade  such  manufacture  or  sale,  or 
^disregard  any  regulations  which  a  state 
nu|?ht  lawfully  prescribe  in  reference  to  that 
•iticle.     lAcense  Tax  Cam,  72  U.  8.  5  Wall. 
^  474  ri8 :  497,  5011  ;   Pervear  v.  MuMa- 
<iiM9etU,   72   U.    8.  5  Wall.  475  [18:  6081 ; 
UniUd  Slate$  ▼.  De  Witt,  76  U.  8.  9  Wall. 
41  [19:  598]. 

^or  was  the  Act  of  Congress  relating  to 
oleomargarine  intended  as  a  regulation  of 
soBunerce  among  the  states.  Its  provisions 
do  not  have  special  application  to  the  transfer 
<rf  oleomargarine  from  one  state  of  the  Union 
467]  to  another.  They  *relieve  the  manu- 
ficturer  or  seller,  if  he  conforms  to  the  reeu- 
Ittions  prescribed  by  Congress  or  by  the  Com- 
niagioner  of  Internal  Revenue  under  the  au- 
thority conferred  upon  him  in  that  regard 
fr"in  penalty  or  punishment  so  far  as  the 
general  government  is  concerned,  but  they 
<lo  not  interfere  with  the  exercise  by  the 
•Utes  of  any  authority  they  possess  of  pre- 
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venting  deception  or  fraud  in  the  sales  of 
property  within  their  respective  limits. 

The  vital  question  in  this  case  is,  there- 
fore, unaffected  by  the  Act  of  Congress  or  by 
any  regulations  that  have  been  established  in 
execution  of  its  provisions.  That  question 
is,  whether,  as  contended  by  the  petitioner, 
the  statute  under  examination  in  its  applica- 
tion to  sales  of  oleomargarine  brought  into 
Massachusetts  from  other  states  is  in  conilict 
with  the  clause  of  the  Constitution  of  the 
United  States  investing  Congress  with  power 
to  regulate  commerce  among  the  sev«»ral 
states.  This  is  the  only  question  the  learned 
counsel  for  the  petitioner  urges  upon  our  at- 
tention, and,  in  view  of  the  decision  in 
PotoeU  V.  Pennsylvania,  127  U.  8.  678  [32 : 
258],  is  the  only  one  that  we  need  consider. 

It  will   be  observed  that  the  statute  of 
Massachusetts  which  is  tilleged  to  be  repug- 
nant to  the  commerce  clause  of  the  Constitu- 
tion does  not  prohibit  the  manufacture  or  sale 
of   all  oleomargarine,  but  only  such  as  is 
colored  in  imitation  of   yellow  butter  pro- 
duced from  pure  unadulterated  milk  or  cream 
of  such  milk.     If  free   from  coloration  or 
ingredient  that  **  causes  it  to  look  like  butter." 
the  right  to  sell  it  **  in  a  separate  and  distinct 
form,  and  in  such  manner  as  will  advise  the 
consumer  of  its  real  character."  is  neither 
restricted  nor  prohibited.     It  appears,  in  this 
case,  that  oleomnrgarine,  in  its  natural  con- 
dition, is  of  "a  light  yellowish  color,"  and 
that  the  article  sold  by  the  accused  was  arti- 
ficially colored  **in  imitation  of  yellow  but- 
ter."   Now,  the  real  object  of  coloring  oleo- 
margarine so  as  to  make  it  look  like  genuino 
butter  is  that  it  may  appear  to  be  what  It  is 
not,  and  thus  induce  unwary  purchasers,  who 
do  not  closely  scrutinize  the  label  upon  the 
package  in  which  it  is  contained,  to  buy  it 
as  and  for  butter  produced  from  unadulterated 
milk  or  cream  from  such  milk.     The  sug^^es- 
tion  *that  oleomargarine  is  artificially  [468 
colored  so  as  to  render  it  more  palatable  and 
attractive  can  only  mean  that  customers  are 
deluded,  by  such  coloration,  into  believing 
that  they  are  getting  genuine  butter.     If  any 
one  thinks  that  oleomargarine,  not  artificial  ly 
colored  so  as  to  cause  it  to  look  like  butter, 
is  as  palatable  or  as  wholesome  for  purposes 
of  food  as  pure  butter,  he  is.  as  already  ob- 
served, at  liberty  under  the  statute  of  Massa- 
chusetts to  manufacture  it  in  that  state  or  to 
sell  it  there  in  such  manner  as  to  inform  the 
customer  of  its  real  character.    He  is  only 
forbidden  to  practice,    in  such  matters,   a 
fraud  upon  the  general  public.     The  statute 
seeks  to  suppress  false  pretenses  and  to  pro- 
mote fair  dealing  in  the  sale  of  an  article  of 
food.     It  compels  the  sale  of  oleomargarine, 
for  what  it  really  is,  by  preventing  its  sale 
for  what  it  is  not.     Can  it  be  that  the  Con- 
stitution of  the  United  States  secures  to  any 
one  the  privilege  of  manufacturing  and  sell- 
ing an  article  of  food  in  such  manner  as  to 
induce  the  mass  of  people  to  believe  that  tliey 
are   buying  something  which,    in   fact,    is 
wholly  diile rent  from  that  which  is  offered 
for  sale?    Does  the    freedom  of   commerce 
among  the  states  demand  a  recognition  of  the 
rightlo  practice  a  deception  upon  the  public 
in  th6  sale  of  any  articles,  even  those  that 
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product  or  compound  made  wholly  or  partly 
463]  out  of  any  *fat,  oil  or  oleaginous  sub- 
«tAnce  orcompound  thereof, not  produced  from 
unadulterated  milk  or  cream  from  the  same, 
-which  shall  be  in  imitation  of  yellow  butter 
produced  from  pure  unadulterated  milk  or 
<ream  of  the  same :  Protided,  That  nothing 
in  this  act  shall  be  construed  to  prohibit  the 
manufacture  or  sale  of  oleomnrgaine  in  a 
separate  and  distinct  form,  and  in  such  man- 
ner as  will  advise  the  consumer  of  its  real 
character,  free  from  coloration  or  ingredient 
that  causes  it  to  look  like  butter. 

"§  2.  Whoever  violates  any  of  the  pro- 
Tisions  of  section  one  of  this  act  shall  be 
punished  by  a  fine  of  not  less  than  one  hun- 
dred nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  house  of  correction 
for  a  term  not  exceeding  one  year. 

''^  8.  Inspectors  of  milk  shall  institute 
complaints  for  tlie  violation  of  the  provisions 
-of  this  act  when  they  have  rensonnble  cause 
to  believe  that  any  of  its  provisions  have  been 
violated ;  and  on  the  information  of  any  per- 
son who  lays  before  them  satisfactory  evi- 
dence by  which  to  sustain  such  complaint, 
said  inspectors  may  enter  all  places  where 
butter  or  imitations  thereof  are  stored  or  kept 
for  sale,  and  shall  also  take  specimens  of 
suspected  butter  and  imitations  thereof  and 
•cause  them  to  be  analyzed  or  otherwise  satis- 
factorily  tested,  the  result  of  which  analysis 
or  test  they  shall  record  and  preserve  as  evi- 
dence ;  and  a  certificate  of  such  result,  sworn 
to  by  the  analyzer,  shall  be  admitted  in  evi- 
dence in  all  prosecutions  under  this  act.  The 
•expense  of  such  analysis  or  tedt,  not  exceed- 
ing twenty  dollars  in  any  one  case,  may  be 
Included  in  the  costs  of  such  prosecutions. 
Whoever  hinders,  obstructs,  or  in  any  way 
interferes  with  any  inspector  in  the  perform- 
ance of  his  duty  sliall  be  punished  by  a  fine 
of  fifty  dollars  for  the  first  offense,  and  one 
hundred  dollars  for  each  subsequent  o£fense. 

**  §  4.  This  act  shall  not  be  construed  to  im- 
pair or  prevent  the  prosecution  and  punish- 
ment of  any  violation  of  laws  existing  at  the 
time  of  its  passage  and  committed  prior  to 
its  taking  effect."  Acts  and  Resolves  of 
Mass.  1891,  chap.  68. 

The  defendant  was  found  guilty  of  the  of- 
-464]  fense  charged.  *The  court  adjudged 
that  he  pay  a  fine  of  one  hundred  dollars  and 
on  default  thereof  stand  committed  in  the 
conunon  jail  of  Suffolk  county  until  the  fine 
was  paid.  Such  default  having  occurred,  a 
writ  of  commitment  was  issued  which  he  was 
taken  for  the  purpose  of  imprisoning  him  in 
jail  until  the  fine  was  paid. 

He  sued  out  a  writ  of  habeas  corpus  from 
the  supreme  judicial  court  of  Massachusetts 
upon  the  ground  that  he  was  restrained  of 
his  liberty  in  violation  of  the  Constitution 
iand  laws  of  the  United  States. 

In  his  petition  for  the  writ  the  accused  set 
forth,  in  substance,  that  at  the  time  and 
place  charged  he  offered  for  sale  and  sold  one 
package  containing  ten  pounds  of  oleo- 
margarine, manufactured  from  pure  animal 
fats  or  substances  and  designed  to  take  the 
place  of  butter  produced  from  pure,  unadul  • 
terated  milk  or  cream.  He  also  alleged  that 
the  oleomargarine  in  question  was  manufac- 
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tured  by  a  firm  of  which  he  was  an  a^ent, 
and  the  members  of  which  were  citizens  aod 
residents  of  Illinois  engaged  at  the  city  of 
Chicago  in  the  business  of  manufacturing 
that  article  and  shipping  it  to  various  ci  ties. 
towns,  and  places  in  Illinois  and  in  other 
states  and  there  scllini^:  the  same;  and  that 
all  oleomargarine  manufactured  by  that  firm 
and  by  other  leading  manufacturers  was  a 
wholesome,  nutritious,  palatable  article  of 
food,  in  no  way  deleterious  to  the  public 
health  or  welfare. 

The  petitioner  claimed  that  the  statute  of 
Massachusetts  was  repugnant  to  the  clause 
of  the  Constitution  providing  that  the  Con- 
gress shall  have  power  to  regulate  commrrca 
among  the  several  states;  to  the  cluuse  de- 
claring that  the  citizens  of  each  stale  shall 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states :  to   the 
clause  providing  that  nor  state  shall  make  or 
enforce    any  law  which  shall  abridge   the 
privileges  or  immunities  of  citizens  of   the 
United  States,  nor  depri ve  any  person  of  life. 
liberty,  or  property  "without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws ;  to 
the  clause  declaring  that  private  property 
shall  not  be  taken  lor  public  purposes;  and 
to  the  Act  of  Congress  of  August  2.  18S6. 
*entitled   ''An   Act  Defining  Butter.  \4M^ 
also  Imposing  a  Tax  upon  and  Hegulnting 
the  Manufacture,  Sale,  Importation,  and  Ex- 
portation of  Oleomargarine."    24  Stat  at  L. 
209,  chap.  840 ;  Rev.  Stat.  Supp.  505. 

The  cnse  was  heard  before  one  of  Uia  Jus- 
tices of  that  court  and  was  reported  to  the 
full  court  on  the  petition  and  on  the  fol loaf- 
ing facts  and  offer  of  proof : 

''The  proceedings  are  as  alleged  in  the 
petition.  The  article  sold  by  the  petitioner 
was  the  article  the  sale  of  which  is  forbidden 
by  chapter  58  of  the  acto  of  1891.  Oleo- 
margarine  has  naturally  a  light  yellowish 
color,  but  the  article  sold  by  the  petitioner 
was  artificially  colored  io  imitation  of  yel- 
low butter. 

"The  allegations  concerning  the  quality 
or  wholesome  character  of  the  article  sold  are 
not  admitted.  The  petitioner  offers  to  prove 
the  allegations  of  the  petition  in  resnect  to 
the  character  and  qualities  of  the  article,  and 
the  commonwealth  objects  to  such  proofs  as 
immaterial,  and  the  petitioner  is  to  have  ths 
benefit  of  his  offer  it  found  material. 

"It  is  admitted  that  the  article  sold  wsa 
sent  by  the  manufacturers  thereof  in  the  state 
of  Illinois  to  the  petitioner,  their  agent  in 
Massachusetts,  and  was  sold  by  him  in  the 
original  pnckage,  and  that  in  respect  to  the 
article  sold  the  importers  and  the  petitioners 
had  coinplied  wfth  all  the  requirement  of  the 
Act  of  Congress  regulating  the  sale  of  oleo- 
margarine, and  it  was  marked  and  distin- 
guished by  all  the  marks,  words,  and  stamps 
required  of  oleomargarine  by  the  laws  of  tlui 
commonwealth." 

It  was  adjudged  that  the  prisoner  be  re- 
manded to  the  custody  of  the  keeper  of  the 
common  jail  to  be  therein  confined,  Uie  opin- 
ion of  that  court  being  that  the  Matnte  of 
Mnssnchusctts  was  not  in  violation  of  the 
Constitution  or  laws  of  the  United  States, 
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ad,  cooseoueDtly,  that  the  petitioner  was 
fkuc  illegally  restrained  of  bis  liberty.  15 
L  R.  A.  830.  156  Mass.  236.  Tbe  present 
writ  of  error  brings  up  that  judgment  for 
irrlew. 

The  learned  counsel  for  the  appellant  states 
tkst  Congress  in  the  Act  of  August  2,  1886, 
loi  lefislated  fully  on  the  subject  of  oleo- 
Bar^rine.     This  may  be  true  so  far  as  the 
purpoees  of  that  Act  are  concerned.    But  there 
466]is  no  ground  to  *sup pose  that  Congress 
istcoded  in  that  enactment  to  interfere  with 
lite  exercise  by  the  states  of  any  authority 
%htj  could  rightfully  exercise  over  the  sale 
within  their  respective  limits  of  the  article 
defined  as  oleomargarine.    The  statute  im- 
posed   COTtain   special    taxes   upon    manu- 
factures of  oleomargarine,  as  well  as  upon 
wholesale  and   retail  dealers  in  that  com- 
pound.    And  it  is  expressly  declared  (g  8) 
tkat  sections  3232  to  8241  inclusive  and  sec- 
tioB  3243  of  the  I^vised  Statutes,  title,  In- 
urnial  Rettnue^  ''are,  so  far  as  applicable, 
Bade  to  extend  to  and  include  and  apply  to 
tke  special  taxes"  so  impos3d,  ^and  to  the 
posoos  upon  whom  thev  are  imposed. "    Sec- 
tion 3243  of  the  Revised  Statutes  is  in  these 
words:    **The  payment  of*  any  tax  imposed 
bj  the  internal  revenue  laws  for  carrying  on 
an  J  trade  or  business  shall  not  be  held  to 
exempt  any  person  from  any  penalty  Gt  pun- 
ijhment  provided  by  the  laws  of  any  state 
(or  carrying  on  the  same  within  such  state, 
or  in  any  manner  to  authorize  the  commence- 
iD6Dt  or  continuance  of  such  trade  or  business 
coBtraij  to  the  laws  of  such  state  or  in  places 
prohibited  by  municipal  law  *,  nor  shall  the 
payment  of  any  such  tax  be  held  to  prohibit 
aay  state  from  placing  a  duty  or  tax  on  the 
came  trade  or  business,   for  state  or  other 
porposes.*    It  is  manifest  that  this  section 
was  incorporated  into  the  Act  of  August  2, 
1886.  to  make  it  clear  that  Congress  had  no 
purpose  to  restrict  the  power  of  the  states  over 
the  subject  of  the  manufacture  and  sale  of 
oleomargarine  within  their  respective  limits. 
The  taxes  prescribed  by  that  Act  were  im- 
posed for  national  purposes,  and  their  ira- 
podtioQ  did  not  give  authority  to  those  who 
paid  them  to  engage  in  the  manufacture  or 
sale  of  oleomargarine  in  any  state  which  law- 
fully forbade  such  manufacture  or  sale,  or 
:o  disregard  any  regulations  which  a  state 
oi/^t  lawfully  prescribe  in  reference  to  that 
article.     Ucense  Tax  Caites,  72  U.  S.  5  Wall. 
468,  474  [18:  497,  5011  ;   Pertear  v.   Massa- 
dimaetU,    72   U.    8.  5  Wall.  475  [18:  608]  ; 
UmUd  Statei  t.  De  Witt,  76  U.  8.  9  Wall. 
41  [19:593]. 

Kor  was  the  Act  of  Congress  relating  to 
oleomargarine  intended  as  a  regulation  of 
sonunerce  among  the  states.  Its  provisions 
do  not  have  special  application  to  the  transfer 
of  oleomargarine  from  one  state  of  the  Union 
467]  to  another.  They  *relieve  the  manu- 
ficturer  or  seller,  if  he  conforms  to  the  regu- 
lations prescribed  by  Congress  or  by  the  Com- 
niationer  of  Internal  Revenue  under  the  au- 
tlwrity  conferred  upon  him  in  that  regard 
fw*in  penalty  or  punishment  so  far  as  the 
peneral  i^overnment  is  concerned,  but  they 
<io  not  interfere  with  the  exercise  by  the 
states  of  any  autliority  they  possess  or  pre- 
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venting  deception  or  fraud  in  the  sales  of 
property  within  their  respective  limits. 

The  vital  question  in  this  case  is,  there- 
fore, unaffected  by  the  Act  of  Congress  or  by 
any  regulations  that  have  been  established  in 
execution  of  its  provisions.  That  question 
is,  whether,  as  contended  by  the  petitioner, 
the  statute  under  examination  in  its  applica- 
tion to  sales  of  oleomargarine  brought  into 
Massachusetts  from  other  states  is  in  conflict 
with  the  clause  of  the  Constitution  of  the 
United  States  investing  Congress  with  power 
to  regulate  commerce  among  the  several 
states.  This  is  the  only  question  the  learned 
counsel  for  the  petitioner  urges  upon  our  at- 
tention, and,  in  view  of  the  decision  in 
PotoeU  V.  Pennsylvania,  127  U.  S.  678  [82 : 
258],  is  the  only  one  that  we  need  consider. 

It  will  be  observed  that  the  statute  of 
Massachusetts  which  is  Hlleged  to  be  repug- 
nant to  the  commerce  clause  of  the  Constitu- 
tion does  not  prohibit  the  manufacture  or  sale 
of  all  oleomargarine,  but  only  such  as  is 
colored  in  imitation  of  yellow  butter  pro- 
duced from  pure  unadulterated  milk  or  cream 
of  such  milk.  If  free  from  coloration  or 
ingredient  that  **  causes  it  to  look  1  ike  butter, " 
the  right  to  sell  it  **  in  a  separate  and  distinct 
form,  and  in  such  manner  as  will  advise  the 
consumer  of  its  real  character,"  is  neither 
restricted  nor  prohibited.  Jt  appears,  in  this 
case,  that  oleomargarine,  in  its  natural  con- 
dition, is  of  **a  light  yellowish  color,"  and 
that  the  article  sold  by  the  accused  was  arti- 
ficially colored  ^in  imitation  of  yellow  but- 
ter." Now,  the  real  object  of  coloring  oleo- 
margarine so  as  to  make  it  look  like  genu i no 
butter  is  that  it  may  appear  to  be  what  it  is 
not,  and  thus  induce  unwary  purchasers,  who 
do  not  closely  scrutinize  the  label  upon  the 
package  in  which  it  is  contained,  to  buy  it 
as  and  for  butter  produced  from  unadulterated 
milk  or  cream  from  such  milk.  The  sug^^'s- 
tion  *that  oleomargarine  is  artificially  [468 
colored  so  as  to  render  it  more  palatable  and 
attractive  can  only  mean  that  customers  are 
deluded,  by  such  coloration,  into  believing 
that  they  are  getting  genuine  butter.  If  any 
one  thinks  that  oleomarjB^arine,  not  artificial  ly 
colored  so  as  to  cause  it  to  look  like  butter, 
is  as  palatable  or  as  wholesome  for  purposes 
of  food  as  pure  butter,  he  is,  as  already  ob- 
served, at  liberty  under  the  statute  of  Massa- 
chusetts to  manufacture  it  in  that  state  or  to 
sell  it  there  in  such  manner  as  to  inform  tlie 
customer  of  its  real  character.  He  is  only 
forbidden  to  practice,  in  such  matters,  a 
fraud  upon  the  general  public.  The  statute 
seeks  to  suppress  false  pretenses  and  to  pro- 
mote fair  dealing  in  the  sale  of  an  article  of 
food.  It  compels  the  sale  of  oleomargarine, 
for  what  it  really  is,  by  preventing  its  sale 
for  what  it  is  not.  Can  it  be  that  the  Con- 
stitution of  the  United  States  secures  to  any 
one  the  privilege  of  manufacturing  and  sell- 
ing an  article  of  food  in  such  manner  as  to 
induce  the  mass  of  people  to  believe  that  they 
are  buying  something  which,  in  fact,  is 
wholly 'different  from  that  which  is  offered 
for  sale?  Does  the  freedom  of  commerce 
among  the  states  demand  a  recognition  of  the 
rightlo  practice  a  deception  upon  the  public 
in  the  sale  of  anv  articles,  even  those  that 
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product  or  compound  made  wholly  or  partly 
463]  out  of  any  *fat,  oil  or  oleaginous  sub- 
«tance  or  compound  thereof,  not  produced  from 
unadulteratea  milk  or  cream  from  the  same, 
-which  shall  be  in  imitation  of  yellow  butter 
produced  from  pure  unadulterated  milk  or 
•cream  of  the  same :  Ptotided,  That  nothing 
in  this  act  shall  be  construed  to  prohibit  the 
manufacture  or  sale  of  oleomnrgaine  in  a 
separate  and  distinct  form,  and  in  such  man- 
ner as  will  advise  the  consumer  of  its  real 
character,  free  from  coloration  or  ingredient 
that  causes  it  to  look  like  butter. 

"§  2.  Whoever  violates  any  of  the  pro- 
Tisions  of  section  one  of  this  act  shall  be 
punished  by  a  fine  of  not  less  thnn  one  hun- 
dred nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  house  of  correction 
for  a  term  not  exceeding  one  year. 

**%%,  Inspectors  of  milk  shall  institute 
complaints  for  tlie  violation  of  tbe  provisions 
-of  this  act  when  they  have  reasonable  cause 
to  believe  that  any  of  its  provisions  have  been 
▼iolated ;  and  on  the  information  of  any  per- 
son who  lays  before  them  satisfactory  evi- 
dence by  which  to  sustain  such  complaint, 
said  inspectors  may  enter  all  places  where 
butter  or  imitations  thereof  are  stored  or  kept 
for  sale,  and  shall  also  take  specimens  of 
suspected  butter  and  imitations  thereof  and 
cause  them  to  be  analyzed  or  otherwise  satis- 
factorily  tested,  the  result  of  which  analysis 
or  test  Uiev  shall  record  and  preserve  as  evi- 
dence ;  and  a  certificate  of  such  result,  sworn 
to  by  the  analyzer,  shall  be  admitted  in  evi- 
dence in  all  prosecutions  under  this  act.  The 
expense  of  such  analysis  or  tedt,  not  exceed- 
ing twenty  dollars  in  any  one  case,  may  be 
Included  in  the  costs  of  such  prosecutions. 
Whoever  hinders,  obstructs,  or  in  any  way 
interferes  with  anv  inspector  in  the  perform- 
ance of  his  duty  shall  be  punished  by  a  fine 
of  fifty  dollars  for  the  first  offense,  and  one 
hundred  dollars  for  each  subsequent  o£feiise. 

**  §  4.  This  act  shall  not  be  construed  to  im- 
pair or  prevent  the  prosecution  and  punish- 
ment of  any  violation  of  laws  existing  at  tbe 
time  of  its  passage  and  committed  prior  to 
Its  taking  effect."  Acta  and  Resolves  of 
Mass.  1891,  chap.  68. 

The  defendant  was  found  guilty  of  the  of- 
-464]  fense  charged.  *The  court  adjudged 
that  he  pay  a  fine  of  one  hundred  dollars  and 
on  default  thereof  stand  committed  in  the 
common  jail  of  Suffolk  county  until  the  fine 
was  paid.  Such  default  having  occurred,  a 
writ  of  commitment  was  issued  which  he  was 
taken  for  the  purpose  of  imprisoning  him  in 
jail  until  the  fine  was  paid. 

He  sued  out  a  writ  of  habeas  corpus  from 
the  supreme  judicial  court  of  Massachusetts 
upon  tbe  ground  that  he  was  restrained  of 
his  liberty  in  violation  of  the  Constitution 
and  laws  of  the  United  States. 

In  his  petition  for  the  writ  the  accused  set 
forth,  in  substance,  tliat  at  the  time  and 
place  charged  he  offered  for  sale  and  sold  one 
package  containing  ten  pounds  of  oleo- 
margarine, manufactured  from  pure  animal 
fats  or  substances  and  designed  to  take  the 
place  of  butter  produced  from  pure,  unadul  • 
terated  milk  or  cream.  He  also  alleged  that 
the  oleomargarine  in  question  was  manufac- 
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tured  by  a  firm  of  which  he  was  an  a^ent, 
and  the  members  of  which  were  citizens  aod 
residents  of  Illinois  engaged  at  the  city  of 
Chicago  in  the  business  of  manufacturings 
that  article  and  shipping  it  to  various  ci  t  ies. 
towns,  and  places  in  iflinois  and  in  other 
states  and  there  selling  the  same;  and  that 
all  oleomargarine  manufactured  by  that  firm 
and  by  other  leading  manufacturers  was  a 
wholesome,  nutritious,  palatable  article  of 
food,  in  no  way  deleterious  to  Ihe  public 
health  or  welfare. 

The  petitioner  claimed  that  the  statute  of 
Massachusetts  was  repugnant  to  the  clause 
of  the  Constitution  providing  that  the  Con- 
gress shall  have  power  to  regulate  comincrca 
among  the  several  states;  to  the  cluu6e  de- 
claring that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states :  to   tbe 
clause  providing  that  nor  state  shall  make  or 
enforce    any   law  which  shall  abridge    the 
privileges  or  immunities  of  citizi^ns  of   the 
United  States,  nor  deprive  any  person  of  1  i  fe, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws  ;  to 
the  clause  declaring  that  private  property 
shall  not  be  taken  lor  public  purposc-s;  and 
to  the  Act  of  Congress  of  August  2.  18S6. 
*entit]ed   ''An   Act  Defining  Butter.  \4M& 
also  Imposing  a  Tax  upon  and  Hegulnting 
the  Manufacture.  Sale,  Importation,  and  Ex- 
portation  of  Oleomargarine."    24  Stat  at  L. 
209.  chap.  840 ;  Rev.  Stat.  Supp.  505. 

The  Cflse  was  heard  before  one  of  the  Jna- 
tices  of  that  court  and  was  reported  to  tbe 
full  court  on  the  petition  and  on  the  fol loll- 
ing facts  and  offer  of  proof : 

''The  proceedings  are  as  alleged  in  the 
petition.  The  article  sold  by  the  petitioner 
was  the  article  the  sale  of  which  is  forbidden 
by  chapter  58  of  the  acto  of  1891.  Oleo- 
margarine has  naturally  a  light  yellowish 
color,  but  the  article  sold  by  the  petitioner 
was  artificially  colored  io  imitation  of  yel- 
low butter. 

"The  allegations  concerning  the  quality 
or  wholesome  character  of  the  article  sold  are 
not  admitted.  The  petitioner  offers  to  prove 
the  allegations  of  the  petition  in  resnect  to 
the  character  and  qualities  of  the  article,  and 
the  commonwealth  objects  to  such  proofs  as 
immaterial,  and  the  petitioner  is  to  have  ths 
benefit  of  his  offer  it  found  material. 

"It  is  admitted  that  the  article  sold  was 
sent  by  the  manufacturers  thereof  in  the  state 
of  Illinois  to  the  petitioner,  their  agent  in 
Massachusetts,  and  was  sold  by  him  io  tbe 
original  pnckage,  and  that  in  respect  to  tbe 
article  sold  the  importers  and  the  petitioners 
had  complied  wfth  all  the  requirement  of  the 
Act  of  Congress  regulating  the  sale  of  oleo- 
margarine, and  it  was  marked  and  distin- 
guisiied  by  all  the  marks,  words,  and  stamps 
required  of  oleomargarine  by  the  laws  of  this 
commonwealth." 

It  was  adjudged  that  the  prisoner  be  re- 
manded to  the  custody  of  the  keeper  of  the 
common  jail  to  be  therein  confined,  the  opin- 
ion of  that  court  being  that  ilie  statute  of 
Massachusetts  was  not  in  violation  of  the 
Constitution  or  laws  of  the  United  Stairs, 
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•ad,  coosequently,  that  the  petitioner  was 
ooc  illegally  restrained  of  bis  liberty.  15 
L  R.  A.  839,  156  Mass.  286.  Tbe  present 
vrit  of  »T(»^  brings  up  that  judgment  for 
ttrritw. 

The  learned  counsel  for  the  appellant  states 
tkst  Congress  in  the  Act  of  August  2,  1886, 
fatf  lerislated  fully  on  the  subject  of  oleo* 
fur^ariDe,     This  niay  be  true  so  far  as  the 
pvptttcs  of  that  Act  are  concerned.    But  there 
466]  is  no  ground  to  *sup pose  that  Congress 
iaicBded  io  that  enactment  to  Interfere  with 
UK  exercise  by  the  states  of  any  authority 
ckej  could  rightfully  exercise  over  the  sale 
within  their  respective  limits  of  the  article 
<ieJliied  as  oleomargarine.     The  statute  im- 
posed   obtain   special    taxes   upon    manu- 
nctures  of  oleomargarine,  as  well  as  upon 
wholesale  and  retail  dealers  in  that  com- 
poosd.    And  it  is  expressly  declared  (§  8) 
1^  sections  3232  to  8241  inclusive  and  sec- 
tioB  3343  of  the  Revised  Sututes.  title,  In- 
urmal  Rttenue^  ""are,  so  far  as  applicable, 
Bide  to  extend  to  and  include  and  apply  to 
the  special  taxes"  so  imposed,  ^and  to  the 
persons  upon  whom  they  are  imposed. "    Sec- 
tion 3S48  of  the  Revised  Statutes  is  in  these 
words:    **The  payment  of  any  tax  imposed 
1)7  the  internal  revenue  laws  for  carrying  on 
tar  trade  or  business  shall  not  be  held  to 
exempt  any  person  from  any  penalty  Gt  pun- 
lament  provided  by  the  laws  of  any  state 
for  carrying  on  the  same  within  such  state, 
or  in  any  manner  to  authorize  the  commence- 
Bmt  or  continuance  of  such  trade  or  business 
eoatrsry  to  the  laws  of  such  state  or  in  places 
prohibited  by  municipal  law  -,  nor  shall  the 
ptjinent  of  any  such  tax  be  held  to  prohibit 
UT  state  from  placing  a  duty  or  tax  on  the 
ame  trade  or  business,   for  state  or  other 
purposes.*    It  is  manifest  that  this  section 
w&i  incorporated  into  the  Act  of  August  2, 
18S6.  to  make  it  clear  that  Congress  had  no 
porpose  to  restrict  the  power  of  the  states  over 
the  subject  of  the  manufacture  and  sale  of 
oleomargarine  within  their  respective  limits. 
1^  taxes  prescribed  by  that  Act  were  im- 
poied  for  national  purposes,  and  their  im- 
positioo  did  not  give  authority  to  those  who 
ptid  them  to  engage  in  the  manufacture  or 
ttle  of  oleomargarine  in  any  state  which  law- 
folly  forbade  such  manufacture  or  sale,  or 
^disregard  any  regulations  which  a  state 
mil^t  lawfully  prescribe  in  reference  to  that 
irticle.     Ueense  Tax  Cans,  72  U.  8.  5  Wall. 
462.  474  [18 :  497.  5011  ;   Pertear  v.  JfoMO- 
<*««rtti.    72   U.    8.  5  Wall.  475  [18:  608]  ; 
littof  auutm  T.  Ih  Witt,  76  U.  8.  9  Wall. 
41  [19:  593]. 

3br  was  the  Act  of  Congress  relating  to 
oleomargarine  intended  as  a  regulation  of 
sonsi^ce  among  the  states.  Its  provisions 
do  not  have  special  application  to  the  transfer 
of  oleomargarine  from  one  state  of  the  Union 
467]  to  another.  They  ♦relieve  the  manu- 
^•ctnfer  or  seller,  if  he  conforms  to  the  re^u- 
Ittions  prescribed  by  Congress  or  by  the  Com- 
miasioner  of  Internal  Revenue  under  the  au- 
thority conferred  upon  him  in  that  regard 
fpn©  penalty  or  punishment  so  far  as  the 
general  i^overnment  is  concerned,  but  they 
<Jo  not  interfere  with  the  exercise  bv  the 
•tttes  of  any  authority  they  possess  of  pre- 
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venting  deception  or  fraud  in  the  sales  of 
property  within  their  respective  limits. 

The  vital  question  in  this  case  is,  there- 
fore, unaffected  by  the  Act  of  Congress  or  by 
any  regulations  that  have  been  established  in 
execution  of  its  provisions.  That  question 
is,  whether,  as  contended  by  the  petitioner, 
the  statute  under  examination  in  its  applica- 
tion to  sales  of  oleomargarine  brought  into 
Massachusetts  from  other  states  is  in  conflict 
with  the  clause  of  the  Constitution  of  the 
United  States  investing  Congress  with  power 
to  regulate  commerce  amone  the  several 
states.  This  is  the  only  question  the  learned 
counsel  for  the  petitioner  urges  upon  our  at- 
tention, and,  in  view  of  the  decision  in 
Pavota  V.  Pennsylvania,  127  U.  S.  678  [82  : 
258],  is  the  only  one  that  we  need  consider. 

It  will   be  observed  that  the  statute  of 
Massachusetts  which  is  Hlleged  to  be  repug- 
nant to  the  commerce  clause  of  the  Constitu- 
tion does  not  prohibit  the  manufacture  or  sale 
of   all  oleomargarine,  but  only  such  as  is 
colored  in  imitation  of   yellow  butter  pro- 
duced from  pure  unadulterated  milk  or  cream 
of  such  milk.     If   free  from  coloration  or 
ingredient  that  **cau8es  it  to  look  like  butter," 
the  right  to  sell  it  **  in  a  separate  and  distinct 
form,  and  in  such  manner  as  will  advise  the 
consumer  of  its  real  character,"  is  neither 
restricted  nor  prohibited.     Jt  appears,  in  this 
case,  that  oleomargarine,  in  its  natural  con- 
dition, is  of  "a  liffht  yellowish  color."  and 
that  the  article  sold  by  the  accused  was  arti- 
ficially colored  ^in  imitation  of  yellow  but- 
ter."   Now,  the  real  object  of  coloring  oleo- 
margarine so  as  to  make  it  look  like  genuino 
butter  is  that  it  may  appear  to  be  what  it  is 
not,  and  thus  induce  unwarv  purohiisers,  who 
do  not  closely  scrutinize  the  label  upon  the 
package  in  which  it  is  contained,  to  buy  it 
as  and  for  butter  produced  from  unadulterated 
milk  or  cream  from  such  milk.     The  sugires- 
tion  *that  oleomargarine  is  artificially  [468 
colored  so  as  to  render  it  more  palatable  and 
attractive  can  only  mean  that  customers  are 
deluded,  by  such  coloration,  into  believing 
that  they  are  getting  genuine  butter.     If  any 
one  thinks  that  oleomargarine,  not  artificially 
colored  so  as  to  cause  it  to  look  like  butter, 
is  as  palatable  or  as  wholesome  for  purposes 
of  food  as  pure  butter,  he  is,  as  already  ob- 
served, at  liberty  under  the  statute  of  Massa- 
chusetts to  manufacture  it  in  that  state  or  to 
sell  it  there  in  such  manner  as  to  inform  the 
customer  of  its  real  character.    He  is  only 
forbidden  to   practice,    in  such  matters,   a 
fraud  upon  the  general  public.     The  statute 
seeks  to  suppress  false  pretenses  and  to  pro- 
mote fair  dealing  in  the  sale  of  an  article  of 
food.     It  compels  the  sale  of  oleomargarine, 
for  what  it  really  is,  by  preventing  its  sale 
for  what  it  is  not.     Can  it  be  that  the  Con- 
stitution of  the  United  States  secures  to  any 
one  the  privilege  of  manufacturing  and  sell- 
ing an  article  of  food  in  such  manner  as  to 
induce  the  mass  of  people  to  believe  that  they 
are   buying  something  which,    in   fact,    is 
wholly'different  from  that  which  is  offered 
for  sale?    Does  the    freedom  of  commerce 
among  the  states  demand  a  recognition  of  the 
right lo  practice  a  deception  upon  the  public 
in  the  sale  of  any  articles,  even  those  that 
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may  bave  become  the  subject  of  trade  in 
different  parta  of  tlie  country? 

Several  cases  in  this  court  were  cited  in 
argument  to  support  the  contention  that  tlie 
grant  of  power  to  Coneress  to  regulate  inter- 
state commerce  extended  to  such  legislation 
as  that  enacted  by  .the  commonwealth  of 
Massachusetts.  Let  us  see  whether  those  cases 
announce  any  principle  that  compels  this 
court  to  adjudge  that  the  states  have  sur- 
rendered to  the  general  government  the  power 
to  prevent  fraud  in  the  sales  of  property. 

Hannibal  d  St,  J,  R,  Co.  v.  Eusen,  95  U. 
8.  465,  478  [24:  627,  531],  Involved  the 
validity  of  a  statute  of  Missouri  which  was 
so  framed  as  to  prevent  the  bringing  into 
that  state  of  any  Texan,  Mexican,  or  Indian 
cattle,  between  March  1st  and  December  1st 
in  any  year,  whether  free  from  disease  or 
not,  or  whether  their  coming  into  the  state 
would  be  injurious  to  its  inliabitants  or  not. 
If  they  were  brought  into  Missouri  for  the 
4691  purpose  of  carrying  them  ^through 
that  state  without  unloading  them,  such  bur- 
dens and  restrictions  were  imposed  as acftount- 
ed  to  an  exclusion  from  its  limits  of  any  cat- 
tle such  as  those  described  in  the  statute.  This 
court  held  that  the  Missouri  statute  was  nei- 
ther a  quarantine  nor  an  inspection  law  ;  that 
its  obiect  and  effect  was  to  meet  at  the  borders 
of  Missouri  a  larse  and  common  subject  of 
commerce  and  prohibit  its  crossing  the  state 
line  during  the  larger  part  of  each  year,  and 
to  obstruct  interstate  commerce  and  discrim- 
inate between  the  property  of  citizens  of  one 
etate  and  that  of  citizens  of  other  states.  The 
statute  was,  consequently,  adjudged  to  be 
unconstitutional. 

Minnewta  v.  Barber.  186  U.  S.  818.  822  [84 : 
455,  4581,  8  Inters.  Com.  Rep.  185,  involved 
the  validity  of  a  statute  of  Minnesota  which, 
by  its  necessary  operation,  excluded  from  the 
markets  of  that  state  all  fresh  beef,  veal,  mut- 
ton, lamb,  or  pork,  in  whatever  form,  and  al- 
though entirely  sound,  healthy,  and  fit  for 
human  food,  taken  from  animals  slaughtered 
in  other  states ;  and  which  directly  tended  to 
restrict  the  slaughtering  of  animals,  whose 
meat  was  to  be  sold  in  Minnesota,  to  those 
engaged  in  such  business  in  that  state.  The 
court  said :  **  If  the  object  of  the  statute  had 
been  to  deny  altofi^ethcr  to  the  citizens  of 
other  states  the  privilege  of  selling,  within 
the  limits  of  Minnesota,  for  human  food,  any 
fresh  beef,  veal,  mutton,  lamb,  or  pork,  from 
animals  slaughtered  outside  of  that  state,  and 
to  compel  the  people  of  Minnesota,  wishing 
to  buy  such  meats,  either  to  purchase  those 
taken  from  animals  inspected  and  slaughtered 
in  the  state,  or  to  incur  the  cost  of  purchas- 
ing them,  when  desired  for  their  own 
domestic  use,  at  points  beyond  the  state,  that 
object  is  attained  by  the  act  in  (question. 
Our  duty  to  maintain  the  Constitution  will 
not  permit  us  to  shut  our  eyes  to  these  obvious 
and  necessary  results  of  the  Minnesota  stat- 
ute. If  this  legislation  does  not  make  such 
discrimination  against  the  products  and  busi- 
ness of  other  states  in  favor  of  the  products 
and  business  of  Minnesota  as  interferes  with 
and  burdens  commerce  among  the  several 
states,  it  would  be  difficult  to  enact  legisla- 
tion that  would  have  that  result* 
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Brimmer  ▼.  Bebman,  188  U.  8.  78,  82  r84 : 
862,  8681,  8  Inters.  Com.  Rep.  4ai,  involved 
the  validity  'of  a  statute  of  Virginia  [470 
relating  to  the  sale,  in  that  commonwealth, 
of  unwholesome  meat.     The  stiitnte  was  h<»ld 
to  be  unconstitutional  as  prohibiting,  by  its 
necessary  operation,  the  Siile  in  Virginia  of 
beef,    veal,    or   mutton,    although    entirely 
wholesome,  if  from  animals  slaughtered  one 
hundred  miles  or  over  from  the  place  of  sale. 
The  court  said :    **  Undoubtedly,  a  state  may 
establish  regulations  for  the  protection  of  its 
people  against  the    sale    of    unwholesome 
meats,  provided  such  regulations  do  not  con- 
flict with  the  powers  conferred  by  the  Con- 
stitution upon  Congress,  or  infringe  ri^ita 
granted  or  secured  by  that  instrument.     But 
it  may  not,  under  the  guise  of  exerting  its 
police  powers,    or  of   enacting    inspection 
laws,  make  discriminations  against  the  pro- 
ducts and  industries  of  some  of  the  states  in 
favor  of  the  products  and  industries  of  its 
own  or  of  other  states.     The  owner  of  the 
meats  here  in  question,  although  thev  were 
from  animals  slaughtered   in  Illinofs.  liad 
the  right,  under  the  Constitution,  to  cf>inpete 
in  the  markets  of  Virginia  upon  tenns  of 
equality  with  the  owners  of  like  merits  frona 
animals  slaughtered  in  Virginia  or  elsewhere 
within  one  hundreil  miles  from  the  place  of 
sale.     Any  local  regulation  which,  m  terms 
or  bv   its  necessary  operation,   denies  this 
equality  in  the  markets  of  the  state  is,  when 
applied  to  the  people  and  products  or   in- 
dustries of  other  states,  a  direct  bunlen  upon 
commerce  among  the  states,  and,  tlicrefore. 
void."    This  case  was  followe<l  in  JWf /*/  v. 
WHght,    141   U.    8.   62,    66  [35:  638.  "^639], 
where  this  court  held  a  statute  of  Virginia, 
relating  to  the  inspection  of  flour  brought 
into  that  commonwealth,  to  be  unconstitu- 
tional, because  it  required  the  inspection  of 
flour  from  other  states,  when  no  such  inspec- 
tion was  required  of  flour  manufacturea  Id 
Virginia. 

So  in  WaUing  t.  Michigan,  116  U.  a  446. 
459  [29:  691,  695],  which  involved  the  val- 
idity  of  a  statute  of  Michigan  imposing  a  tax 
upon  persons  not  residing  or  having  their 
principal  place  of  business  within  the  state, 
but  engaged  there  in  the  business  of  selling 
or  soliciting  the  sale  of  intoxicating  liquors 
to  be  shipped  into  the  state  from  places  with- 
out it,  but  not  imposing  a  similar  tax  upon 
persons  selling  or  soliciting  the  sale  of  in- 
toxicating liquors  manufactured  in  that  state. 
The  statute  *was  held  to  be  in  restraint  [471 
of  interstate  commerce,  and  therefore  void. 
It  having  been  suggested  that  the  tax  im- 
posed was  an  exercise  of  the  police  power  of 
the  state  for  the  discouragement  of  the  use  of 
intoxicating  liquors,  and  the  preservation  of 
the  health  and  morals  of  the  people,  this 
court  said :  **Thi8  would  be  a  perfect  justi- 
fication of  the  act  if  it  did  not  discriminate 
against  the  citizens  and  products  of  other 
states  in  a  matter  of  commerce  among  the 
states,  and  thus  usurp  one  of  the  prerogatives 
of  the  national  legislature. " 

It  is  obvious  that  none  of  the  above  cases 
presented  the  question  now  before  as.  Each 
of  them  involved  the  question  whether  one 
state  could  burden  interstate  commerce  by 
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of  dificrimiDations  enforced  for  the 
l^neftt  of  its  owu  products  and  industries  at 
XJt  expense  of  the  products  and  industries  of 
(Kber  stAtes.  It  did  not  become  material  in 
B7  of  them  to  inquire,  nor  did  this  court 
isqaire,  whether  a  state,  in  the  exercise  of  its 
police  powers,  may  protect  the  public  a^j^inst 
thr  deception  and  fraud  that  would  bie  in- 
TrlTcd  in  the  sale  within  its  limits  for  pur- 
poaet  of  food  of  a  compound  that  had  been  so 
pf^iared  as  to  make  it  appear  to  be  what  it 
vtt  Boc  While  in  each  of  those  cases  it  was 
lifld  that  the  reserved  police  powers  of  the 
ctUd  could  not  control  the  prohibitions  of 
;be  Federal  Constitution  nor  the  powers  of 
tbe  goTerament  it  created  {^eio  Orleans  Oas 
UqH  fJh.  ▼.  LouUiana  Light  db  H.  P.  d  Mfg, 
Gr.  115  U.  a  650  [29 :  516])  it  was  distinctly 
lUted  that  the  grant  to  Congress  of  authority 
to  regulate  foreign  and  interstate  commerce 
did  not  inTolTe  a  surrender  by  the  states  of 
ibtir  police  powers.  If  the  statute  of  Massa- 
c:;Bsetrs  had  been  so  framed  as  to  be  applica- 
hk  only  to  oleomargarine  manufactured  in 
Kb(T  states,  and  which  had  been  made  in 
imiutioQ  of  pure  butter,  the  case  would  have 
brtq  wholly  dififerent.  But  we  have  seen 
tbtt  it  is  not  of  that  character,  but  is  aimed 
IS  til  oleomargarine  artificially  colored  so  as 
b>  onue  it  to  look  like  genuine  butter  and 
offered  for  sale  in  Massachusetts. 

Ifi  none  of  the  above  cases  is  there  to  be 
foaod  a  suggestion  or  intimation  that  Con- 
ttitQtioo  of  the  United  States  took  from  the 
iuto  the  power  of  preventing  deception  and 
472]fraud  ^in  the  sale,  within  their  respect- 
ife  limits,  of  articles  in  whatever  state  man- 
nfictored.  or  that  that  instrument  secured  to 
aoT  one  the  privilege  of  committing  a  wrong 
t^Dtt  society. 

Referring  to  the  general  body  of  the  law, 
frac  whatever  source  derived,  existing  in 
eKfa  state  of  the  Union  and  regulating  the 
ngfatsand  duties  of  all  within  its  jurisdic- 
tico,  even  those  engaged  in  interstate  com- 
Berce,  this  coart,  speaking  by  Mr,  Juitiee 
Xattbews,  said  in  Smith  v.  Alabama,  124  U. 
8-  465,  476  [81:  508.  611  J.  1  Inters.  Com. 
Hep.  804,  that  ''it  was  in  contemplation  of 
t^  eootinued  existence  of  this  separate  sys- 
tem of  law  in  each  state  that  the  Constitution 
of  the  United  States  was  framed  and  ordained 
vith  sodi  legislative  powers  as  are  therein 
fTaated  expressly  or  by  reasonable  implica- 
tHm,*  It  was,  consequently,  held  in  that 
cMe  that  a  state  may  enact  laws  and  prescribe 
'cg]ii]atioos.  applicable  to  carriers  engaged 
ifi  interstate  and  foreign  commerce,  to  insure 
tie  «tfetT  of  persons  carried  by  them  as  well 
M  the  safety  of  persons  and  things  liable  to  be 
effected  by  their  acts  while  they  were  within 
t^  territorial  jurisdiction  of  the  state.  So, 
^DaUr.  We$t  Virginia,  129  U.  S.  114,  122 
[^:tt3,  626],  which  involved  the  validity 
^>  &  state  enactment  making  it  a  public  of- 
^>»  for  any  one  to  practice  medicine  in  West 
Virpnia  without  complying  with  certain 
pttcribed  conditions,  this  court,  speaking 
w  Mr.  Jygtiee  Field,  said  :  "The  power  of 
^rtate  to  provide  for  the  general  welfare 
^  iti  people  authorizes  it  to  prescribe  all 
yfc  regulations  as.  in  its  judgment,  will 
*^CQTe  or  tend  to  secure  them  against  the  con- 


sequences  of  ignorance  and  incapacity  as 
well  as  deception  and  fraud.'' 

If  there  be  any  subject  over  which  it  would 
seem  the  states  ought  to  have  plenary  con- 
trol, and  the  power  to  legislate  in  respect  to 
which,  it  ought  not  to  be  supposed,  was  in- 
tended to  be  surrendered  to  the  general  gov- 
emmcnt.  it  is  the  protection  of  the  people 
against  fraud  and  deception  in  the  sale  of 
food  products.  Such  legislation  may.  in- 
deed, indirectly  or  incidentally  affect  trade 
in  such  products  transported  from  one  state  to 
another  state.  But  that  circumstance  does 
not  show  that  laws  of  the  character  alluded 
to  are  inconsistent  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  states. 
♦For,  as  said  by  this  court  in  8/terlock  v.  [473 
AUing,  98  U.  8.  99,  108  [23 :  819.  820]  :  **In 
conferring  upon  Congress  the  regulation  of 
commerce,  it  was  never  intended  to  cut  the 
states  off  from  legislating  on  all  subjects  re- 
lating to  the  health,  life,  and  safety  of  their 
citizens,  though  the  legislation  might  in- 
directly affect  the  commerce  of  the  country. 
Legislation,  in  a  great  variety  of  ways,  may 
affect  commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it  within 
the  meaning  of  the  Constitution.  .  .  And 
it  may  be  said  generally,  that  the  legislation 
of  a  state,  not  directed  against  commerce  or 
any  of  its  regulations,  hut  relating  to  the 
rights,  duties,  and  liabilities  of  citizens,  and 
only  directly  and  remotely  affecting  the 
operations  of  commerce,  is  of  obi  i  gatory  force 
upon  citizens  within  its  territorial  jurisdic- 
tion, whether  on  land  or  water,  or  engaged 
in  commerce,  foreign  or  interstate,  or  in  any 
other  pursuit." 

But  the  case  most  relied  on  by  the  peti- 
tioner to  support  the  proposition  that  oleo- 
margarine, being  a  recognized  article  of  com- 
merce, mav  be  Introduced  into  a  state  and 
there  sold  in  original  packages,  without  any 
restriction  being  imposed  by  the  state  upon 
such  sale,  is  ZSsy  v.  Hardin,  185  U.  8.  100 
[84:  128],  8  Inters.  Com.  Rep.  86. 

The  majority  of  the  court  in  that  case  held 
that  ardent  spirits,  distilled  liquors,  ale  and 
beer,  were  subjects  of  exchange,  barter,  and 
traffic,  and  being  articles  of  commerce,  their 
sale  while  in  the  original  packages  in  which 
they  are  carried  from  one  state  to  another 
state,  could  not  without  the  assent  of  Con- 
gress be  f 01  bidden  by  the  latter  state ;  that  the 
parties  in  that  case,  who  took  beer  from  Illi- 
nois into  Iowa,  had  the  right,  undor  the  Con- 
titution  of  the  United  States,  to  sell  it  in  Iowa 
in  such  original  packages,  anv  statute  of  that 
state  to  the  contrary  notwithstanding;  and 
that  Iowa  had  no  control  over  such  beer  until 
the  original  packages  were  broken  and  the 
beer  in  them  became  mingled  in  the  common 
mass  of  property  within  its  limite.  ^  Up  to 
that  point  of  time,"  the  court  said,  **  we  hold 
that  in  the  absence  of  Congressional  permis- 
sion to  do  so.  the  state  had  no  power  to  inter- 
fere by  seizure,  or  any  other  action  in  prohi- 
bition of  ♦importation  and  sale  by  thej474 
foreign  or  non  resident  importer,"  p.  124. 

It  is  sufficient  to  say  of  Leity  v.  Hardin 
that  it  did  not  in  form  or  in  substance  pre- 
sent the  particular  question  now  under  con- 
sideration.    The  article  which  the  majority 
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of  the  court  in  that  case  held  could  he  sold 
in  lowd  in  original  packages,  the  statute  of 
that  state  to  the  contrary  notwithstanding, 
was  beer  manufactured  in  Illinois  and  ship- 
ped to  the  former  state  to  be  there  sold  in 
such  packages.     So  far  as  the  record  dis- 
closed, and  so  far  as  the  contentions  of  the 
parties  were  concerned,  the  article  there  in 
question  was  what  it  appeared  to  be,  namely, 
genuine  beer,  and  not  a  liquid  or  drink  col- 
ored artificially  so  as  to  cause  it  to  look  like 
beer.    The  language  we  have  quoted  from 
Zeisy  v.  Hardin  must  be  restrained  in  its 
application  to  the  case  actually  presented 
for  determination,  and  does  not  justify  the 
broad  contention  that  a  state  is  powerless  to 
prevent  the  sale  of  articles  manufactured  in 
or  brought  from  another  state,  and  subjects 
of  traffic  and  commerce,  if  their  sale  may 
cheat  the  people  into  purchasing  something 
they  do  not  intend  to  buy  and  which  is 
wholly  different  from  what  its  condition  and 
appearance  import.     At  the  term  succeeding 
the  decision  in  Leisy  v.  Ilardin,  tliis  court 
in   Wilkerson  v.  Jiahrer  (""  Re    Rahrer'')  140 
U.  8.  645,  546  [85:  572],  sustained  the  va- 
lidity of  the  Act  of  Congress  of  August  8, 
1890  (26   Stat,  at  L.  818.  chap.  728)  known 
as  the  Wilson  Act,  and  in  the  light  of  the 
decision  in  Lei$y  v.   Hardin,  said,  by  the 
Chief  Justice,  that  **the  power  of  the  state  to 
impose  restraints  and  burdens  upon  persons 
and  property  in  conservation  and  promotion 
of  the  public  health,  ^ood  order,  and  pros- 
perity,  is  a  power  originally  and  always 
belonging  to  the  states,  not  surrendered  by 
them  to  the  general  government  nor  directly 
restrained  by  the  Constitution  of  the  Unitea 
States,  and  essentially  exclusive,"  and  that 
^it  is  not  to  be  doubted  that  the  power  to 
make  the  ordinary  regulations  of  police  re- 
mains with  the  individual  states,  and  can- 
not be  assumed  by  the  national  government.  *' 
The  judgment  of  the  court  below  is  sup- 
ported by  many  well  considered  cases. 
4751  *In  People  v.  Arensberg,  105N.  Y.  128, 
129,  180,  59  Am.  Rep.  488,  the  precise  question 
DOW  before  us  came  before  the  court  of  ap- 
peals of  New  York.     That  court,  after  re- 
ferring to  its  decision  in  People  v.  Marx,  99 
N.  Y.  877,  885,  52  Am.  Rep.  84,  adjudging 
a  statute  of  New  York  relating  to  the  man 
ufacture  of  oleomargarine  to  be  in  violation 
of  the  fundamental  right  and  privilege  of 
every  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuit,  not  injurious 
to  the  community,  as  he  may  see  fit,  said : 
''Assuming,  as  is  claimed,  that  butter  made 
from  animal  fat  or  oil  is  as  wholesome,  nu- 
tritious and  suitable  for  food  as  dairy  butter : 
that  it  is  composed  of  the  same  elements  and 
is  substantially  the  same  article,  except  os 
regards  its  origin,  and  that  it  is  cheaper, 
and  that  it  would  be  a  violation  of  the  con- 
stitutional rights  and  liberties  of  the  peo- 
ple to  prohibit  them  from  manufacturing  or 
dealing  in  It,  for  the  mere  purpose  of  pro- 
tecting the  producers  of  dairy  butter  against 
competition,  yet  it  cannot  be  claimed  that 
the  producers  of  butter,  made  from  animal 
fat,  or  oils,  have  any  constitutional   right 
to  resort  to  devices  for  the  purpose  of  mak- 
ing their  product  resemble  in  appearance  the 

228 


more  expensive  article  known  as  dairy  battex. 
or  that  it  is  beyond  the  power  of  toe  legis- 
lature to  enact  such  laws  as  they  may  deem 
necessary  to  prevent  the  simulated  article 
being  put  upon  the  market  in  such  a  form 
and  manner  as  to  be  calculated  to  deceive.* 
^'If  it  possesses,"  continued  the  court,  **tbe 
merits  which  are  claimed  for  it,  and  is  in- 
nocuous,  those  making  and  dealing  in    it 
would  be  protected  in  the  enjoyment  of  lib- 
erty in  those  respects,  but  they  may  leeally 
be  required  to  sell  it  for  and  as  what  it  act- 
ually is  and  upon  its  own  merits,  and    are 
not  entitled  to  the  benefit  of  any  additional 
market  value  which  mav  be  imparted  to  it 
by  rcsortine  to  artificial  means  to  make  it 
resemble  dairy  butter  in  appearance.     It  oaay 
be  butter,  but  it  is  not  butter  made   from 
cream,  and  the  difference  in  cost  or  market 
value,  if  no  other,  would  make  it  a  fruud 
to  pass  off  one  article  for  the  other.  *    A^^in  : 
^The  statutory  prohibition  is  aimed  at  a  de- 
signed and  intentional  imitation  of  dairy  but- 
ter, in  manufacturing  the  new  product,  aini 
not  at  a  resemblance  in  qualities  inherent  in 
the  articles  themselves  and  *common  [470 
to  both."     The  court,   therefore,   held   that 
artificial  coloring  of  oleomargarine  for  the 
mere  purpose  of  making  it  resemble  dairy 
butter  came  within  the  statutory  prohibiiion 
against  imitation,  and  **that  such  prohibi- 
tion is  within  the  power  of  the  legislature, 
and  rests  upon  the  same  principle  which 
would  sustain  a  prohibition  of  coloring  win- 
ter dairy  butter  for  the  purpose  of  enhanc- 
ing its  market  price  by  making  it  resemble 
summer  dairy  butter,  should  the  legislature 
deem  such  a  prohibition  necessary  or  ex- 
pedient." 

In  McAllister  v.  StaU,  72  Md.  890.  the  court 
of  appeals  of  Maryland  sustained  the  valid- 
ity of  a  statute  of  that  state  declaring  it  un- 
lawful to  offer  for  sale  as  an  article  of  food 
an  article  in  imitation  and  semblance  of  nat- 
ural butter.  The  object  of  the  statute  being 
to  protect  purchasers  against  fraud  and  de- 
ception, the  power  of  the  legislature,  the 
court  said,  following  the  previous  decision 
in  Pierce  v.  State,  68  Md.  596,  was  too  plain 
to  be  questioned. 

In  State  v.  Newton,  3  Inters.  Com.  Rep. 
63,  50  N.  J.  L.  584,  the  New  Jersey  supreme 
court  sustained  the  validity  of  an  act  that 
forbade  the  sale  of  oleomargarine  colored 
with  annotto.  In  response  to  the  suggestion 
that  oleomargarine  colored  with  annotto  was 
a  wholesome  article  of  food,  the  sale  of  which 
could  not  be  prohibited,  the  court  aaid . 
**If  the  sole  basis  for  this  statute  were  tho 
protection  of  the  public  health,  this  objec 
tion  would  be  pertinent,  and  might  requin 
us  to  consider  the  delicate  questions,  whethi  r 
iind  how  far  the  judiciary  can  pass  upon  the 
adaptability  of  the  means  which  the  lri:i« 
lature  has  proposed  for  the  accomplislnn<-iii 
of  its  legitimate  ends.  But,  as  already  in 
timated.  this  provision  is  not  aimed  at  the 
protection  of  the  public  health.  Its  object 
is  to  secure  to  dairymen  and  to  the  puhlu 
at  large  a  fuller  and  fairer  enjoyment  of  ilirir 
propertv,  by  ezcludinff  from  the  market  % 
commoditv  prepared  with  a  view  to  deceit** 
those  purchasing  it.     It  is  not  pretended  that 
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ftOBoUo  has  ftnj  other  function  in  the  manu- 
Laorc  of  oleomar^rine  than  to  make  it  a 
coantcrfeit  of  butter,  which  is  more  gener- 
aUj  esteemed,  and  commands  a  higher  price. 
That  the  legialature  may  repress  such  coun- 
trrfeita  does  not  admit,  i  think,  of  substan- 
477]  timl  'question.  Laws  of  1  ike  character 
Iatc  of  late  years  been  frequently  assailed 
before  tke  courts,  but  always  without  suc- 
ceas.  *"  It  was  further  held  by  the  court  tliat 
the  statate  of  New  Jersey  was  not  repugnant 
to  the  clause  of  the  Constitution  empowering 
Coagressto  regulate  commerce  among  the 
iCiSes  bat  that  the  package  there  in  question, 
lad  which  had  been  brought  from  Indiana, 
became  on  its  delivery  in  Jersey  City  subject 
to  the  laws  of  New  Jersey  relating  generally 
to  articles  of  that  nature.  2  Inters.  Com. 
B^  68,  60  N.  J.  L.  535,  537. 

8o  in  Stais  w.  MarahaU,  1  L.  R.  A.  51,  64 
H.  EL  549.  551,  552,  arising  under  a  statute 
of  New  Hampshire,  relating  to  the  sale  of 
iautaiion  butter,  the  court  said:  ''Butter 
is  a  necessary  article  of  food,  of  almost  un- 
ireraal  consumption ;  and  if  an  article  com- 
poonded  from  cheaper  ingredients,  which 
■lany  people  would  not  purchase  or  use  if 
they  knew  what  it  was,  can  be  made  so 
doaely  to  resemble  butter  that  ordinary  per- 
nas  cannot  distinguish  it  from  genuine  but- 
ler, the  liability  U>  deception  is  such  that 
the  protection  of  the  public  requires  those 
dealing  in  the  article  In  some  way  to  desig- 
nate its  real  character.  .  .  .  The  pro- 
hibition of  the  statute  being  directed  against 
imposition  in  selling  or  exposing  for  sale 
srtificial  compounds  resembling  butter  in 
appearance  and  flavor,  and  liable  to  be  mis- 
taken for  genuine  butter,  it  is  no  defense 
that  the  article  sold  or  exposed  for  sale  is 
free  from  impurity  and  unwholesome  in- 
gredients, and  healthy  and  nutritious  as  an 
article  of  food. " 

In  8UU4  T.  Addingion,  77  Mo.  110,  118,  the 
eoort  referring  to  a  statute  prohibiting  the 
maonfactore  and  sale  of  oleaginous  sub- 
staaoes,  or  compounds  of  the  same,  in  imita- 
UoD  of  dairy  products,  said :  *'The  central 
idea  of  the  statute  before  us  seems  very  mani- 
fest; it  was,  in  our  opinion,  the  prevention 
ef  &cilities  for  selling  or  manufacturing  a 
tpnrioos  article  of  butter,  resembling  the 
geanine  article  so  closely  in  its  external  ap- 
petruice  as  to  render  it  easy  to  deceive  pur- 
chasers into  buying  that  which  they  would 
not  buy  but  for  the  deception.  The  history 
of  legislation  on  this  subject,  as  well  as  the 
plinaeology  of  the  act  itself,  very  strongly 
tnd  to  confirm  this  view.  If  this  was  the 
478]  purpose  of  the  'enactment  now  under 
diicossion,  we  discover  nothing  in  its  pro- 
visions which  enables  us,  in  the  light  of  the 
authorities,  to  say  that  the  legislature,  when 
ptating  the  act,  exceeded  the  power  confided 
to  that  department  of  the  goverment ;  and 
vnkss  we  can  say  this,  we  cannot  hold  the 
act  to  be  anything  less  than  valid." 

To  the  same  effect  are  PmoeU  v.  Com.  114 
PiL  S65,  60  Am.  Rep.  850 ;  Butler  t.  C^am- 
^tn,  86  Minn.  60.  and  Weideman  ▼.  State, 
(Kinn.)  Not.  8.  1893. 

In  EnKmbat  dt  8t.  J,  R  Oo.  t.  Husen,  05 
XT.  8.  465  [24 :  527],  the  court,  speaking  gen- 1 


erally,  said  that  the  police  power  of  a  state 
extended  to  the  making  of  regulations  **  pro- 
motive  of  domestic  order,  morals,  health, 
and  safety."  It  was  there  held,  among  utlier 
things,  to  be  **  within  the  range  of  legisla- 
tive action  to  define  the  mode  and  manner  in 
which  every  one  may  so  use  his  own  as  not 
to  injure  others,"  and  that  **the  police  pow- 
ers of  a  state  Justified  the  adoption  of  precau- 
tionary measures  against  social  evils,"  and 
the  enactment  of  such  laws  as  would  have 
**  immediate  connection  with  the  protection 
of  persons  and  property  against  the  noxious 
acts  of  others. " 

It  has  therefore  been  adjudged  that  tho 
states  may  legislate  to  prevent  the  spread  of 
crime,  and  may  exclude  from  their  limits 
paupers,  convicts,  persons  likely  to  become 
a  public  charge,  and  persons  amicted  with 
contagious  or  infectious  diseases.  These  and 
other  like  things  having  immediate  connec- 
tion with  the  health,  morals,  and  safety  of 
the  people,  may  be  done  by  the  states  in  the 
exercise  of  the  ri/rht  of  self-defense.  And 
yet  it  is  supposed  that  the  owners  of  a  com- 
pound which  has  been  put  in  a  condition  to 
cheat  the  public  into  believing  that  it  is  a 
particular  article  of  food  in  daily  use  and 
eagerly  sought  by  people  in  every  conditioik 
of  life,  are  protected  by  the  Constitution  \xk 
making  a  sale  of  it  against  the  will  of  the  stats 
in  which  it  is  offered  for  sale,  because  of  tho 
circumstance  that  it  is  in  an  original  pack- 
age, and  has  become  a  subject  of  ordinary 
traffic.  We  are  unwilling  to  accept  thia 
view.  We  are  of  opinion  that  it  is  within 
the  power  of  a  state  to  exclude  from,  its  mar- 
kets any  compound  manufactured  in  another 
state,  which  has  been  artificially  colored  or 
'adulterated  so  as  to  cause  it  to  look  [479 
like  an  article  of  food  in  general  use,  and  the 
sale  of  which  may,  by  reason  of  such  colora- 
tion or  adulteration,  cheat  the  general  public 
into  purchasing  that  which  they  may  not  in- 
tend to  buy.  The  Constitution  of  the  United 
States  does  not  secure  to  anv  one  the  privi- 
lege  of  defrauding  the  public.  The  decep- 
tion against  which  the  statute  of  Massachu- 
setts is  aimed  is  an  offense  against  society ; 
and  the  states  are  as  competent  to  proteq^ 
their  people  against  such  offenses  or  wrongs 
as  they  are  to  protect  them  against  crimes  or 
wrongs  of  more  serious  character.  And  this 
protection  may.be  given  without  violating 
any  right  secured  by  the  national  Constitu- 
tion, and  without  infringing  the  authority 
of  the  general  government  A  state  enact- 
ment forbidding  the  sale  of  deceitful  imita- 
tions of  articles  of  food  in  general  use  among 
the  people  does  not  abridge  any  privilege 
secured  to  citizens  of  the  United  States,  nor, 
in  any  Just  sense,  interfere  with  the  freedom 
of  commerce  among  the  several  states.  It 
is  legislation  which  ^'can  be  most  advanta- 
geously exercised  by  the  states  themselves." 
QibbanM  v.  Ogden,  22  U.  S.  9  Wheat  203  [G : 
711. 

We  are  not  unmindful  of  the  fact— indeed, 
this  court  has  often  had  occasion  to  observe — 
that  the  acknowledged  power  of  the  states  to 
protect  the  morals,  the  health,  and  safety 
of  their  people  by  appropriate  legislation, 
sometimes  touches,  in  its  exercise,  the  line 
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of  the  court  in  that  case  held  could  be  sold 
in  lowd  in  original  packa^i^es,  the  statute  of 
that  state  to  the  contrary  notwithstanding, 
was  beer  manufactured  in  Illinois  and  ship- 
ped to  the  former  state  to  be  there  sold  in 
such  packages.  So  fur  as  the  record  dis- 
closed, and  so  far  as  the  contentions  of  the 
parties  were  concerned,  the  article  there  in 
question  was  what  it  appeared  to  be,  namely, 
genuine  beer,  and  not  a  liquid  or  drink  col- 
ored artificially  so  as  to  cause  it  to  look  like 
beer.  The  language  we  have  quoted  from 
LeUy  v.  Eardfn  must  be  restrained  in  its 
application  to  the  case  actually  presented 
for  determination,  and  does  not  justify  the 
broad  contention  that  a  state  is  powerless  to 
prevent  the  sale  of  articles  manufactured  in 
or  brought  from  another  state,  and  subjects 
of  traffic  and  commerce,  if  their  sale  may 
cheat  the  people  into  purchasing  something 
they  do  not  intend  to  buy  and  which  is 
wholly  different  from  what  its  condition  and 
appearance  import.  At  the  term  succeeding 
the  decision  in  Leisy  v.  Hardin,  tliis  court 
in  Wilkerson  v.  Jia?irer  (""lie  Hahrer")  140 
U.  8.  545,  646  [85:  572],  sustained  the  va- 
lidity of  the  Act  of  Congress  of  August  8, 
1890  (26  Stat,  at  L.  813.  chap.  728)  known 
as  the  Wilson  Act,  and  in  the  light  of  the 
decision  in  Leitjf  v.  Hardin,  said,  by  the 
Chief  Justice,  that  **  the  power  of  the  state  to 
impose  restraints  and  burdens  upon  persons 
and  property  in  conservation  and  promotion 
of  the  public  health,  good  order,  and  pros- 
perity, is  a  power  originally  and  always 
belonging  to  the  states,  not  surrendered  by 
them  to  the  general  government  nor  directly 
restrained  by  the  Constitution  of  the  United 
States,  and  essentially  exclusive,"  and  that 
^it  is  not  to  be  doubted  that  the  power  to 
make  the  ordinary  regulations  of  police  re- 
mains with  the  individual  states,  and  can- 
not be  assumed  by  the  national  government.  ^ 
The  judgment  of  the  court  l^Iow  is  sup- 
ported by  many  well  considered  oases. 
4751  *In  P^^  V.  Arensberg,  105  N.  Y.  128, 
129,  180.  59  Am.  Rep.  488.  the  precise  question 
DOW  before  us  came  before  the  court  of  ap- 
peals of  New  York.  That  court,  after  re- 
ferring to  its  decision  in  People  v.  Marx,  99 
N.  Y.  877,  885,  52  Am.  Rep.  84,  adjudging 
a  statute  of  New  York  relating  to  the  mnn 
ufacture  of  oleomargarine  to  be  in  violation 
of  the  fundamental  right  and  privilege  of 
every  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuit,  not  injurious 
to  the  community,  as  he  may  see  fit,  said : 
''Assuming,  as  is  claimed,  that  butter  made 
from  animal  fat  or  oil  is  as  wholesome,  nu 
tritious  and  suitable  for  food  as  dairy  butter : 
that  it  is  composed  of  the  same  elements  and 
is  substantially  the  same  article,  except  as 
regards  its  origin,  and  that  it  is  cheaper, 
and  that  it  would  be  a  violation  of  the  con- 
stitutional rights  and  liberties  of  the  peo- 
ple to  prohibit  them  from  manufacturing  or 
dealing  in  it.  for  the  mere  purpose  of  pro- 
tecting the  producers  of  dairy  butter  against 
competition,  yet  it  cannot  be  claimed  that 
the  producers  of  butter,  made  from  animal 
fat.  or  oils,  have  any  constitutional  right 
to  resort  to  devices  for  the  purpose  of  mak- 
ing their  product  resemble  in  appearance  the 
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more  expensive  article  known  as  dairy  butter. 
or  that  It  is  beyond  the  power  of  the  le^is- 
lature  to  enact  such  laws  as  they  may  deem 
necessary  to  prevent  the  simulated  article 
being  put  upon  the  market  in  such  a  form 
and  manner  as  to  be  calculated  to  deceive. " 
**If  it  possesses,"  continued  the  court,  **tbe 
merits  which  are  claimed  for  it,  and  is  in- 
nocuous,  those  making  and  dealing  in    it 
would  be  protected  in  the  enjoyment  of  lib> 
erty  in  those  respects,  but  they  may  leeallj 
be  required  to  sell  it  for  and  as  wliat  ir  mct- 
ually  is  and  upon  its  own  merits,  and    are 
not  entitled  to  the  benefit  of  any  additional 
market  value  which  mav  be  imparted  to  it 
by  resorting  to  artificial  means  to  make  it 
resemble  dairy  butter  in  appearance.     It  may 
be  butter,  but  it  is  not  butter  made  from 
cream,  and  the  difference  in  cost  or  market 
value,  if  no  other,  would  make  it  a  fraud 
to  pass  off  one  article  for  the  other.  *    Again  : 
^The  statutory  prohibition  is  aimed  at  a  de- 
signed and  intentional  imitation  of  dairy  but- 
ter, in  maniiHicturing  the  new  product,  and 
not  at  a  resemblance  in  qualities  inherent  in 
the  articles  themselves  and  ^common  [470 
to  both."     The  court,    therefore,    held  that 
artificial  coloring  of  oleomargarine  for  the 
mere  purpose  of  making  it  resemble  dairy 
butter  came  within  the  statutory  prohibition 
against  imitation,  and  "that  such  prohibi- 
tion is  within  the  power  of  the  legislature, 
and  rests  upon  the  same  principle  which 
would  sustain  a  prohibition  of  coloring  w^in- 
ter  dairy  butter  for  the  purpose  of  enhanc- 
ing its  market  price  by  making  it  resemble 
summer  dairy  butter,  should  the  legislature 
deem  such  a  prohibition  necessary  or  ex- 
pedient." 

In  McAlliiter  ▼.  8taU^  72  Md.  890.  the  court 
of  appeals  of  Maryland  sustained  tlic  valid- 
ity of  a  statute  of  that  state  declaring  it  un- 
lawful to  offer  for  sale  as  an  article  of  food 
an  article  in  imitation  and  semblance  of  nat- 
ural butter.  The  object  of  the  statute  being 
to  protect  purchasers  against  fraud  and  de- 
ception, the  power  of  the  legislature,  the 
court  said,  following  the  previous  decision 
in  Pierce  v.  State,  68  Md.  596,  was  too  plain 
to  be  questional. 

In  State  v.  Newton,  3  Inters.   Com.  Rep. 
63,  50  N.  J.  L.  534.  the  New  Jeruey  supreme 
court  sustained  the  validity  of  an  act  that 
forbade   the  sale  of  oleomargarine  colore! 
with  annotto.    In  response  to  the  suggi^tioo 
that  oleomargarine  colored  with  annotto  wa» 
a  wholesome  article  of  food,  the  sale  of  which 
could   not  be  prohibited,   the  court  said 
**If  the  sole  basis  for  this  statute  were  thr 
protection  of  the  public  health,  this  objec 
tion  would  be  pertinent,  and  might  reqnin 
us  to  consider  the  delicate  questions,  whethi  r 
.md  how  far  the  judiciary  can  pass  upon  tii  • 
adaptability  of  the  means  which  the  \v^\^ 
lature  has  proposed  for  the  accompli shmci.t 
of  its  legitimate  ends.     But,  as  already  in 
timated.  this  provision  is  not  aimeil  a\  tlir 
protection  of  the  public  health.     Its  obieii 
is  to  secure  to  dairymen  and  to  the  puhl  < 
at  large  a  fuller  and  fairer  enjoyment  of  tlitir 
property,  by  excluding  from  the  market  % 
commodity  prepared  with  a  view  to  decciv#» 
those  purchasing  it.     It  is  not  pretended  tbiit 
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lonotto  bu  ftnj  other  f auction  in  the  manu- 
Laure  of  oleomargarine  than  to  make  it  a 
cooaterfeit  of  butler,  which  is  more  gener* 
all  J  esteemed,  and  commands  a  higher  price. 
Tbat  the  legislature  may  repress  such  coun- 
iMfirite  does  not  admit,  i  think,  of  substan- 
477]  tial  'question.  Laws  of  1  ike  character 
hare  at  late  years  been  frequently  assailed 
before  the  courts,  but  always  without  sue- 
COB."  It  was  further  held  by  the  court  that 
\kt  statute  of  New  Jersey  was  not  repugnant 
tttbe  clause  of  the  Constitution  empowering 
Congress  to  regulate  commerce  among  the 
itttes  but  that  the  package  there  in  question, 
ind  which  had  been  brought  from  Indiana, 
becsme  on  its  delivery  in  Jersey  City  subject 
to  the  laws  of  New  Jersey  relating  generally 
to  srtides  of  that  nature.  2  Inters.  Com. 
Rep.  68,  60  N.  J.  L.  685,  637. 

So  in  State  t.  Mar$haU,  1  L.  R.  A.  61,  64 
5.  H.  649,  561,  552,  arising  under  a  statute 
of  New  Hampi^ire.  relating  to  the  sale  of 
imitation  butter,  the  court  said:  ** Butter 
is  t  necessary  article  of  food,  of  almost  un- 
ivenal  consumption ;  and  if  an  article  com- 
pounded from  cheaper  ingredients,  which 
Banj  people  would  not  purchase  or  use  if 
tfaej  knew  what  it  was,  can  be  made  so 
closely  to  resemble  butter  that  ordinary  per- 
ms cannot  distinguish  it  from  eenuine  but- 
ter, the  liability  lo  deception  Is  such  that 
tbe  protection  of  the  public  requires  those 
dealing  in  the  article  in  some  way  to  desig- 
Btte  its  real  character.  .  .  .  The  pro- 
hibition of  the  statute  being  directed  against 
imposition  in  selling  or  exposing  for  sale 
trtificial  compounds  resembling  butter  in 
•ppearance  and  flavor,  and  liable  to  be  mis- 
tiken  for  genuine  butter,  it  is  no  defense 
Uiat  the  article  sold  or  exposed  for  sale  is 
free  from  impurity  and  unwholesome  in- 
gredients, and  healthy  and  nutritious  as  an 
titicle  of  food. " 

la  8taU  T.  Addingion,  77  Mo.  110,  118,  the 
eomt,  referring  to  a  statute  prohibiting  the 
SBsaafacture  and  sale  of  oleaginous  sub- 
staaoes,  or  compounds  of  the  same,  in  imita- 
tkn  of  dairy  products,  said :  ''The  central 
ides  of  the  statute  before  us  seems  very  mani- 
fest; it  was,  in  our  opinion,  the  prevention 
s(  facilities  for  selling  or  manufacturing  a 
sporioos  article  of  butter,  resembling  the 
gHiaine  article  so  closely  in  its  external  ap- 
petiince  as  to  render  it  easy  to  deceive  pur- 
tbisers  into  buying  that  which  they  would 
Bot  bay  but  for  the  deception.  The  history 
of  legislation  on  this  subject,  as  well  as  the 
phrsseology  of  the  act  itself,  very  strongly 
t^  to  confirm  this  view.  If  this  was  the 
478]  purpose  of  the  'enactment  now  under 
discussion,  we  discover  nothing  in  its  pro- 
▼isioDs  which  enables  us,  in  the  light  of  the 
SQtborities,  to  say  that  the  legislature,  when 
psssing  the  act,  exceeded  the  power  confided 
to  that  department  of  the  goverment;  and 
QolesB  we  can  say  this,  we  cannot  hold  the 
ict  tobe  anything  less  than  valid." 

To  the  same  effect  are  PoweU  v.  Com.  114 
Pi  265,  60  Am.  Rep.  850 ;  Butler  ▼.  Cham- 
^,  86  Minn.  69,  and  Weideman  ▼.  8taU, 
(KlnnJ  Nov.  8.  1898. 

hi  Sitnmbai  dt  8t.  J.  R  Co.  ▼.  Sttsen,  96 
U-  8. 465  [24 :  527],  the  court,  speaking  gen- 


erally,  said  that  the  police  power  of  a  state 
extended  to  the  making  of  regulatioiis  **  pro- 
motive  of  domestic  order,  morals,  health, 
and  safety.''  It  was  there  held,  among  uther 
things,  to  be  **  within  tbe  range  of  legisla- 
tive action  to  define  the  mode  and  manner  in 
which  every  one  may  so  use  his  own  as  not 
to  injure  others,"  and  that  "^the  police  ]x>w- 
ers  of  a  state  justified  the  adoption  of  precau- 
tionary measures  against  social  evils,"  and 
the  enactment  of  such  laws  as  would  have 
**  immediate  connection  with  the  protection 
of  persons  and  property  against  the  noxious 
acts  of  others." 

It  has  therefore  been  adjudged  that  the 
states  may  legislate  to  prevent  the  spread  of 
crime,  and  may  exclude  from  their  limits 
paupers,  convicts,  persons  likely  to  become 
a  public  charge,  and  persons  afflicted  with 
contagious  or  infectious  diseases.  These  and 
other  like  things  having  immediate  connec- 
tion with  the  health,  morals,  and  safety  of 
the  people,  may  be  done  by  the  states  in  the 
exercise  of  the  right  of  self-defense.  And 
yet  it  is  supposed  that  the  owners  of  a  com- 
pound which  has  been  put  in  a  condition  to 
cheat  the  public  into  believing  that  it  is  a. 
particular  article  of  food  in  daily  use  and 
eagerly  sought  by  people  in  every  conditioa 
of  life,  are  protected  by  the  Constitution  ith 
making  a  sale  of  it  against  the  will  of  the  state 
in  which  it  is  offered  for  sale,  because  of  the 
circumstance  that  it  is  in  an  original  pack- 
age, and  has  become  a  subject  of  ordinary 
traffic.  We  are  unwilling  to  accept  thia 
view.  We  are  of  opinion  that  it  is  witliin 
the  power  of  a  state  to  exclude  from,  its  mar- 
kets any  compound  manufactured  in  another 
state,  which  has  been  artificially  colored  or 
'adulterated  so  as  to  cause  it  to  look  [479 
like  an  article  of  food  in  general  use,  and  the 
sale  of  which  may,  by  reason  of  such  colora- 
tion or  adulteration,  cheat  the  general  public 
into  purchasing  that  which  they  may  not  in- 
tend to  buy.  The  Constitution  of  the  United 
States  does  not  secure  to  anv  one  the  privi- 
lege of  defrauding  the  public.  Tbe  decep- 
tion against  which  the  statute  of  Massachu- 
setts is  aimed  is  an  offense  against  society ; 
and  the  states  are  as  competent  to  proteq^ 
their  people  against  such  offenses  or  wrongs 
as  they  are  to  protect  them  against  crimes  or 
wrongs  of  more  serious  character.  And  this 
protection  may.be  given  without  violating 
any  right  secured  bv  the  national  Constitu- 
tion, and  without  infringing  the  authority 
of  the  general  government.  A  state  enact- 
ment forbidding  the  sale  of  deceitful  imita- 
tions of  articles  of  food  in  general  use  among 
the  people  does  not  abricUpe  any  privilege 
secured  to  citizens  of  the  United  States,  nor, 
in  any  just  sense,  interfere  with  the  freedom 
of  commerce  among  the  several  states.  It 
is  legislation  which  **can  be  most  advanta- 
geously exercised  by  the  states  themselves." 
Gibbam  v.  Ogden,  22  U.  S.  9  Wheat.  208  [G : 
711. 

We  are  not  unmindful  of  the  fact— indeed, 
this  court  has  often  had  occasion  to  observe — 
that  the  acknowledged  power  of  the  states  to 
protect  the  morals,  the  health,  and  safety 
of  their  people  by  appropriate  legislation, 
sometimes  touches,  in  its  exercise,  the  line 
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of  the  court  in  that  case  held  could  be  sold 
in  lowd  in  original  packages,  the  statute  of 
that  state  to  the  contrary  notwitlistauding, 
was  beer  manufactured  in  Illinois  and  ship- 
ped to  the  former  state  to  be  there  sold  in 
such  packages.  So  far  as  the  record  dis- 
closed, and  so  far  as  the  contentions  of  the 
parties  were  concerned,  the  article  there  in 
question  was  what  it  appeared  to  be,  namely, 
genuine  beer,  and  not  a  liquid  or  drink  col- 
ored artificially  so  as  to  cause  it  to  look  like 
beer.  The  language  we  have  quoted  from 
LeUy  ▼.  Ewrdin  must  be  restrained  in  its 
application  to  the  case  actually  presented 
for  determination,  and  does  not  justify  the 
broad  contention  that  a  state  is  powerless  to 
prevent  the  sale  of  articles  manufactured  in 
or  brought  from  anotlicr  state,  and  subjects 
of  traffic  and  commerce,  if  their  sale  may 
cheat  the  people  into  purchasing  something 
they  do  not  intend  to  buy. and  which  is 
wholly  different  from  what  its  condition  and 
appearance  import.  At  the  term  succeeding 
the  decision  in  Leisy  v.  Ilardin,  this  court 
in  WiUcerBon  v.  Hahrer  Cite  Hahrer"*)  140 
XJ.  8.  545,  646  [85:  572],  sustained  the  va- 
lidity of  the  Act  of  Congress  of  August  8, 
1890  (26  Stat,  at  L.  818,  chap.  728)  known 
as  the  Wilson  Act,  and  in  the  light  of  the 
decision  in  Leity  ▼.  Hardin,  said,  by  the 
Cliief  Justice,  that  **  tlie  power  of  the  state  to 
impose  restraints  and  burdens  upon  persons 
and  property  in  conservation  and  promotion 
of  the  public  health,  good  order,  and  pros- 
perity, is  a  power  originally  and  always 
belonging  to  the  states,  not  surrendered  by 
them  to  the  general  government  nor  directly 
restrained  by  the  Constitution  of  the  Unitea 
States,  and  essentially  exclusive,"  and  that 
^  it  is  not  to  be  doubted  tlmt  the  power  to 
make  the  ordinary  regulations  of  police  re- 
mains with  the  individual  states,  and  can* 
Dot  be  assumed  by  the  national  government. " 
Tbe  judgment  of  the  court  l^low  is  sup- 
ported by  many  well  considered  cases. 
4751  *In  People  v.  Areiisberg,  105  N.  Y.  128, 
129,  180.  59  Am.  Rep.  488,  the  precise  question 
DOW  before  us  came  before  the  court  of  ap- 
peals of  New  York.  That  court,  after  re- 
ferring to  its  decision  in  People  v.  Marx,  99 
N.  Y.  877,  885,  52  Am.  Rep.  84,  adjudging 
a  statute  of  New  York  relating  to  the  man 
ufacture  of  oleomargarine  to  be  in  violation 
of  the  fundamental  right  and  privilege  of 
every  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuit,  not  injurious 
to  the  community,  as  be  may  see  fit,  said : 
''Assuming,  as  is  claimed,  that  butter  ma(le 
from  animal  fat  or  oil  is  as  wholesome,  nu- 
tritious and  suitable  for  food  as  dairy  butter : 
that  it  is  composed  of  the  same  elements  and 
is  substantially  the  same  article,  except  os 
regards  its  origin,  and  that  it  is  cheaper, 
and  that  it  would  be  a  violation  of  tlie  con- 
stitutional rights  and  liberties  of  the  peo- 
ple to  prohibit  them  from  manufacturing  or 
dealing  in  it,  for  the  mere  purpose  of  pro- 
tecting the  producers  of  dairy  butter  against 
competition,  yet  it  cannot  be  claimed  that 
the  producers  of  butter,  made  from  animal 
fat,  or  oils,  have  any  constitutional  right 
to  resort  to  devices  for  the  purpose  of  mak- 
ing their  product  resemble  in  appearance  the 
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more  expensive  article  known  as  dairy  butt^x. 
or  that  it  is  l)eyond  the  power  of  the  legis- 
lature to  enact  such  laws  as  they  naay  deeoa 
necessary  to  prevent  the  simulated  article 
being  put  upon  the  market  in  such  a  form 
and  manner  as  to  be  calculated  to  deceive.  ** 
**If  it  possesses,"  continued  the  court,  •*the 
merits  which  are  claimed  for  it,  and  is  in- 
nocuous,  those  making  and  dealing  in    it 
would  be  protected  in  the  enjoyment  of  lib* 
erty  in  those  respects,  but  they  may  legmllj 
be  required  to  sell  it  for  and  as  what  it  act- 
ually is  and  upon  its  own  merits,  and    are 
not  entitled  to  the  benefit  of  any  additional 
market  value  which  may  be  imparted  to  it 
by  resorting  to  artificial  means  to  make  it 
resemble  dairy  butter  in  appearance.     It  may 
be  butter,  but  it  is  not  butter  made  from 
cream,  and  the  difference  in  cost  or  market 
value,  if  no  other,  would  make  it  a  fraud 
to  pass  off  one  article  for  the  other.  *    Again  : 
''The  statutory  prohibition  is  aimed  at  a  de- 
signed and  intentional  imitation  of  dairy  but- 
ter, in  maniifaicturing  the  new  product,  and 
not  at  a  resemblance  in  qualities  inherent  In 
the  articles  themselves  and  ^common  [470 
to  both."     The  court,    therefore,    held  that 
artificial  coloring  of  oleomargarine  for  tbe 
mere  purpose  of  making  it  resemble  dairy 
butter  came  within  the  statutory  prohibition 
against  imitation,  and  **that  such  prohibi- 
tion is  within  the  power  of  the  legislature, 
and  rests  upon  the  same  principle  which 
would  sustain  a  prohibition  of  coloring  win- 
ter dairy  butter  for  the  purpose  of  enhanc- 
ing its  market  price  by  making  it  resemble 
summer  dairy  butter,  should  the  legislature 
deem  such  a  prohibition  necessary  or  ex- 
pedient." 

In  McAllister  ▼.  StaU,  72  Md.  890.  the  court 
of  appeals  of  Maryland  sustained  tlic  valid- 
ity of  a  statute  of  that  state  declaring  it  un- 
lawful to  offer  for  sale  as  an  article  of  food 
an  article  in  imitation  and  semblance  of  nat- 
ural butter.  The  object  of  the  statute  being 
to  protect  purchasers  against  fraud  and  de- 
ception, tlie  power  of  the  legislature,  the 
court  said,  following  the  previous  decision 
in  Pierce  v.  StaU,  68  Md.  596,  was  too  plain 
to  be  questional. 

In  State  v.  Nenoton,  3  Inters.  Com.  Rep. 
63,  50  N.  J.  L.  584,  the  New  Jersey  supreme 
court  sustained  the  validity  of  an  act  that 
forbade  the  sale  of  oleomargarine  colored 
with  annotto.    In  response  to  the  suggi>stion 
that  oleomargarine  colored  with  annotto  was 
a  wholesome  article  of  food,  the  sale  of  which 
could   not  be  prohibited,   the  court  aaid . 
''If  the  sole  basis  for  tliis  statute  were  tho 
protection  of  the  public  health,  this  objer 
lion  would  be  pertinent,  and  might  rcquiri 
us  to  consider  the  delicate  questions,  whctiit  r 
:ind  how  far  the  judiciary  can  pass  upnn  tii" 
adaptability  of  the  means  which  the  leci^ 
lature  has  proposed  for  the  accomplishiiKii: 
of  its  legitimate  ends.     But,  as  already  in 
timated.  this  provision  is  not  aimed  at  fhr 
protection  of  the  public  health.     Its  objnt 
is  to  secure  to  dairymen  and  to  the  publu 
at  large  a  fuller  and  fairer  enjoyment  of  tluir 
property,  by  excluding  from  the  market  % 
commodity  prepared  with  a  view  to  decciT#» 
those  purchasing  it.     It  is  not  pretended  ihnt 
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lOBotto  has  anj  other  function  in  the  manu- 
Luure  of  oleomar/irarine  than  to  make  it  a 
coantcrfeit  of  butler,  which  is  more  gener- 
aUj  esteemed,  and  commands  a  higher  price. 
Tbat  the  legislature  may  repress  such  couo- 
irrfeits  docs  not  admit,  i  think,  of  substan- 
477]  tial  'question .  Laws  of  1  ike  character 
ttire  of  late  years  been  frequently  assailed 
bL-fore  the  courts,  but  always  without  sue- 
COS."  It  was  further  held  by  the  court  that 
Uk  statute  of  New  Jersey  was  not  repugnant 
to  the  clause  of  the  Constitution  empowering 
Congress  to  regulate  commerce  among  the 
Mates  but  that  the  package  there  in  question, 
sad  which  had  been  brought  from  Indiana, 
becsme  on  its  delivery  in  Jersey  City  subject 
to  the  laws  of  New  Jersey  relating  generally 
to  articles  of  that  nature.  2  Inters.  Com. 
Ben.  68,  50  N.  J.  L.  685,  537. 

So  in  Stale  t.  Mar$haU,  1  L.  R.  A.  61,  64 
9.  H.  549,  551,  552,  arising  under  a  statute 
of  New  Hampshire,  relating  to  the  sale  of 
imitation  butter,  the  court  said:  ** Butter 
if  a  necessary  article  of  food,  of  almost  un- 
iTcrsal  consumption ;  and  if  an  article  com- 
pounded from  cheaper  ingredients,  which 
many  people  would  not  purchase  or  use  if 
tbey  knew  what  it  was,  can  be  made  so 
closely  to  resemble  butter  that  ordinary  per- 
•OBS  cannot  distinguish  it  from  eenulne  but- 
ter, the  liability  ~to  deception  is  such  that 
the  protection  of  the  public  requires  those 
dealing  in  the  article  in  some  way  to  desig- 
nate its  real  character.  .  .  .  The  pro- 
hibition of  the  statute  being  directed  against 
imposition  in  selling  or  exposing  for  sale 
iitificial  compounds  resembling  butter  in 
appearance  and  flavor,  and  liable  to  be  mis- 
taken for  genuine  butter,  it  is  no  defense 
tkat  the  article  sold  or  exposed  for  sale  is 
free  from  impurity  and  unwholesome  in- 
gredients, and  healthy  and  nutritious  as  an 
article  of  food. " 

In  8taU  ▼.  Addington,  77  Mo.  110,  118,  the 
eoort.  referring  to  a  statute  prohibiting  the 
manufacture  and  sale  of  oleaginous  sub- 
itaaoes,  or  compounds  of  the  same,  in  imita- 
tion of  dairy  products,  said :  **  The  central 
idea  of  the  statute  before  us  seems  very  mani- 
fest; it  was,  in  our  opinion,  the  prevention 
of  fscilities  for  selling  or  manufacturing  a 
tporious  article  of  butter,  resembling  the 
gHiuine  article  so  closely  in  its  external  ap- 
pearance as  to  render  it  easy  to  deceive  pur- 
chasers into  buying  that  which  they  would 
not  buy  but  for  the  deception.  The  history 
of  legislation  on  this  Subject,  as  well  as  the 
pitfaseology  of  the  act  itself,  very  strongly 
t^nd  to  confirm  this  view.  If  this  was  the 
478]  purpose  of  the  'enactment  now  under 
diaconion,  we  discover  nothing  in  its  pro- 
visions which  enables  us,  in  the  light  of  the 
aotborities,  to  say  that  the  legislature,  when 
paiaing  the  act,  exceeded  the  power  confided 
to  that  department  of  the  goverment;  and 
Qoless  we  can  say  this,  we  cannot  hold  the 
act  to  be  anything  less  than  valid." 

To  the  same  effect  are  PoweU  v.  Cam,  114 
PL  265,  60  Am.  Rep.  850 ;  Butler  ▼.  Cham- 
^en,  86  Minn.  69,  and  Weideman  ▼.  8taU, 
(Minn.)  Nov.  8.  1893. 

In  Sanmbal  dt  8t.  J.  R  Co,  ▼.  Bttsen,  95 
U.  8.  465  [24 :  527],  the  court,  speaking  gen- 
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erally,  said  that  the  police  power  of  a  state 
extended  to  the  making  of  regulations  **  pro- 
motive of  domestic  order,  morals,  health, 
and  safety."  It  was  there  held,  among  otiier 
things,  to  be  **  within  the  range  of  legisla- 
tive action  to  define  the  mode  and  manner  in 
which  every  one  may  so  use  his  own  as  not 
to  injure  others,"  and  that  **the  police  pow- 
ers of  a  state  justified  the  adoption  of  precau- 
tionary measures  against  social  evils,"  and 
the  enactment  of  such  laws  as  would  have 
**  immediate  connection  with  the  protection 
of  persons  and  property  against  the  noxious 
acts  of  others. " 

It  has  therefore  been  adjudged  that  the 
states  may  legislate  to  prevent  the  spread  of 
crime,  and  may  exclude  from  their  limits 
paupers,  convicts,  persons  likely  to  become 
a  public  charge,  and  persons  afflicted  with 
contagious  or  infectious  diseases.  These  and 
other  like  things  having  immediate  connec- 
tion with  the  health,  morals,  and  safety  of 
the  people,  may  be  done  by  the  states  in  the 
exercise  of  the  ripfht  of  self-defense.  And 
yet  it  is  supposed  that  the  owners  of  a  com- 
pound which  has  been  put  in  a  condition  to 
cheat  the  public  into  believine  that  it  is  a. 
particular  article  of  food  in  daily  use  and 
eagerly  sought  by  people  in  every  conditioa 
of  life,  are  protected  by  the  Constitution  ii^ 
making  a  sale  of  it  against  the  will  of  the  stats 
in  which  it  is  offered  for  sale,  because  of  the 
circumstance  that  it  is  in  an  original  pack- 
age, and  has  become  a  subject  of  ordinary 
traffic.  We  are  unwilling  to  accept  this 
view.  We  are  of  opinion  that  it  is  within 
the  power  of  a  state  to  exclude  from,  its  mar- 
kets any  compound  manufactured  in  another 
state,  which  has  been  artificially  colored  or 
'adulterated  so  as  to  cause  it  to  look  [479 
like  an  article  of  food  in  general  use,  and  the 
sale  of  which  may,  by  reason  of  such  colora- 
tion or  adulteration,  cheat  the  general  public 
into  purchasing  that  which  they  may  not  in- 
tend to  buy.  The  Constitution  of  the  United 
States  does  not  secure  to  anv  one  the  privi- 
lege of  defrauding  the  public.  The  accep- 
tion  against  which  the  statute  of  Massachu- 
setts is  aimed  is  an  offense  against  society : 
and  the  states  are  as  competent  to  proteq^ 
their  people  against  such  offenses  or  wrongs 
as  they  are  to  protect  them  against  crimes  or 
wrongs  of  more  serious  character.  And  this 
protection  may.be  given  without  violating 
any  right  secured  bv  the  national  Constitu- 
tion, and  without  infringing  the  authority 
of  the  general  government.  A  state  enact- 
ment forbidding  the  sale  of  deceitful  imita- 
tions of  articles  of  food  in  general  use  among 
the  people  does  not  abridge  any  privilege 
secured  to  citizens  of  the  United  States,  nor, 
in  any  just  sense,  interfere  with  the  freedom 
of  commerce  among  the  several  states.  It 
is  legislation  whicli  *'can  be  most  advanta- 
geously exercised  by  the  states  themselves." 
Gibbons  v.  Ogden,  22  U.  S.  9  Wheat.  203  [G : 
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e  are  not  unmindful  of  the  fact— indeed, 
this  court  has  often  had  occasion  to  observe — 
that  the  acknowledged  power  of  the  states  to 
protect  the  morals,  the  health,  and  safety 
of  their  people  by  appropriate  legislation, 
sometimes  touches,  in  its  exercise,  the  line 
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of  the  court  in  that  case  held  could  be  sold 
in  lowd  in  original  packa^i^es,  the  statute  of 
that  state  to  tue  contrary  notwitlistauding, 
was  beer  manufactured  in  Illinois  and  ship- 
ped to  tiie  former  state  to  be  there  sold  m 
such  packages.  So  fur  as  the  record  dis- 
closed, and  so  far  as  the  contentions  of  the 
parties  were  concerned,  the  article  there  in 
question  was  what  it  appeared  to  be,  namely, 
genuine  beer,  and  not  a  liquid  or  drink  col- 
ored artificially  so  as  to  cause  it  to  look  like 
beer.  The  language  we  have  quoted  from 
Leisy  ▼.  Eardih  must  be  restrained  in  its 
application  to  the  case  actually  presented 
for  determination,  and  does  not  justify  the 
broad  contention  that  a  state  is  powerless  to 
prevent  the  sale  of  articles  manufactured  in 
or  brought  from  anotlicr  state,  and  subjects 
of  traffic  and  commerce,  if  their  sale  may 
cheat  the  people  into  purchasing  something 
they  do  not  intend  to  buy. and  which  is 
wholly  different  from  what  its  condition  and 
appearance  import.  At  the  term  succeeding 
the  decision  in  Leisy  v.  Ilardin,  this  court 
in  Wilherson  v.  Jiahrer  (""lie  Rahrer'')  140 
U.  8.  545,  646  [85:  572],  sustained  the  va- 
lidity of  the  Act  of  Congress  of  August  8, 
1890  (26  Stat,  at  L.  818.  chap.  728)  known 
as  the  Wilson  Act,  and  in  the  light  of  the 
decision  in  Leitjf  ▼.  Hardin,  said,  by  the 
Chief  Justice,  that  **the  power  of  the  state  to 
impose  restraints  and  burdens  upon  persons 
and  property  in  conservation  ana  promotion 
of  the  public  health,  good  order,  and  pros- 
perity, is  a  power  originally  and  always 
belonging  to  the  states,  not  surrendered  by 
them  to  the  general  government  nor  directly 
restrained  by  the  Constitution  of  the  United 
States,  and  essentially  exclusive,"  and  that 
^it  is  not  to  be  doubted  that  the  power  to 
make  the  ordinary  regulations  of  police  re- 
mains with  the  individual  states,  and  can- 
not be  assumed  by  the  national  government.  ^ 
The  judgment  of  the  court  l^low  is  sup- 
ported by  many  well  considered  coses. 
4751  *In  P^^^  V.  Arensberg,  105  N.  Y.  128, 
129,  180,  59  Am.  Rep.  488,  the  precise  question 
DOW  before  us  came  before  the  court  of  ap- 
peals of  New  York.  Tliat  court,  after  re- 
ferring to  its  decision  in  People  v.  Marx,  99 
N.  Y.  877,  885.  52  Am.  Rep.  84.  adjudging 
a  statute  of  New  York  relating  to  the  man 
ufacture  of  oleomargarine  to  be  in  violation 
of  the  fundamental  right  and  privilege  of 
every  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuit,  not  injurious 
to  the  community,  as  be  may  see  fit,  said : 
**  Assuming,  as  is  claimed,  that  butter  made 
from  animal  fat  or  oil  is  as  wholesome,  nu- 
tritious and  suitable  for  food  as  dairy  butter : 
that  it  is  composed  of  the  same  elements  and 
is  substantially  the  same  article,  except  os 
regards  its  origin,  and  that  it  is  cheaper, 
and  that  it  would  be  a  violation  of  the  con- 
stitutional rights  and  liberties  of  the  peo- 
ple to  prohibit  them  from  manufacturing  or 
dealing  in  it,  for  the  mere  purpose  of  pro- 
tecting the  producers  of  dairy  butter  against 
competition,  yet  it  cannot  be  claimed  that 
the  producers  of  butter,  made  from  animal 
fat,  or  oils,  have  any  constitutional  right 
to  resort  to  devices  for  the  purpose  of  mak- 
ing their  product  resemble  in  appearance  the 
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more  expensive  article  known  as  dairy  batu>r, 
or  that  it  is  beyond  the  power  of  the  legis- 
lature to  enact  such  laws  as  they  may  deem 
necessary  to  prevent  the  simulated  article 
being  put  upon  the  market  in  such  a  form 
and  manner  as  to  be  calculated  to  deceive.  ** 
**If  it  possesses,  **  continued  the  court.  •*the 
merits  which  are  claimed  for  it,  and  is  in- 
nocuous,  those  making  and  dealing  in    it 
would  be  protected  in  the  enjoyment  of  lib- 
erty in  those  respects,  but  they  may  legal  It 
be  required  to  sell  it  for  and  as  what  it  act 
ually  is  and  upon  its  own  merits,  and  are 
not  entitled  to  the  benefit  of  any  additional 
market  value  which  may  be  imparted  to  it 
by  resorting  to  artificial  means  to  make  it 
resemble  dairy  butter  in  appearance.    It  may 
l>e  butter,  but  it  is  not  butter  mode  from 
cream,  and  the  difference  in  cost  or  market 
value,  if  no  other,  would  make  it  a  fmud 
to  pass  off  one  article  for  the  other. *    Again  : 
*'The  statutory  prohibition  is  aimed  at  a  de- 
signed and  intentional  imitation  of  dairy  bat- 
ter, in  manufacturing  the  new  product,  and 
not  at  a  resemblance  in  qualities  inherent  in 
the  articles  themselves  and  ^common  [47G 
to  both."     The  court,   therefore,   held  that 
artificial  coloring  of  oleomargarine  for  the 
mere  purpose  of  making  it  resemble  dairy 
butter  came  within  the  statutory  prohibition 
against  imitation,  and  **that  such  prohibi- 
tion is  within  the  power  of  the  legislature, 
and   rests  upon   the  same  principle  which 
would  sustain  a  prohibition  of  coloring  win- 
ter dairy  butter  for  the  purpose  of  enhanc- 
ing its  market  price  by  making  it  resemble 
summer  dairy  butter,  should  the  legislature 
deem  such  a  prohibition  necessary  or  ex- 
pedient." 

In  McAUieter  v.  State,  72  Md.  890.  the  court 
of  appeals  of  Maryland  sustained  the  valid- 
ity of  a  statute  of  that  state  declaring  it  un- 
lawful to  offer  for  sale  as  an  article  of  food 
an  article  in  imitation  and  semblance  of  nat- 
ural butter.  The  object  of  the  statute  being 
to  protect  purchasers  against  fraud  and  de- 
ception, the  power  of  the  legislature,  the 
court  said,  following  the  previous  decisioo 
in  Pierce  v.  StaU,  68  Md.  596,  was  too  plain 
to  be  questional. 

In  State  v.  Nenoton,  3  Intera.  Com.  Rep. 
63,  50  N.  J.  L.  584,  the  New  Jersey  supreme 
court  sustained  the  validity  of  an  act  that 
forbade  the  sale  of  oleomargarine  co]orr<] 
with  annotto.  In  response  to  the  suggestioo 
that  oleomargarine  colored  with  annotto  whs 
a  wholesome  article  of  food,  the  sale  of  which 
could  not  be  prohibited,  the  court  said . 
''If  the  sole  basis  for  this  statute  were  tb<* 
protection  of  the  public  health,  this  objec 
tion  would  be  pertinent,  and  might  requin 
us  to  consider  the  delicate  questions,  whctlu  r 
:ind  how  far  the  judiciary  can  pass  upon  th*' 
adaptability  of  the  means  which  the  1r::i^ 
lature  has  proposed  for  the  accompli slnaini 
of  its  legitimate  ends.  But,  as  already  in 
ti mated,  this  provision  is  not  aimed  at  tho 
protection  of  the  public  health.  Its  objfci 
is  to  secure  to  dairymen  and  to  the  piibl-* 
at  large  a  fuller  and  fairer  enjoyment  of  tluir 
property,  by  excluding  from  the  market  » 
commmlity  prepared  with  a  view  to  dccoiTf 
those  purchasing  it     It  is  not  pretended  that 
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ftaMito  bjLB  anj  other  fanction  in  the  manu- 
Lciure  of  oleomarjC&rine  than  to  make  it  a 
coanterfeit  of  butter,  which  is  more  gener- 
ally esteemed,  and  commands  a  higher  price. 
Tlut  the  legislature  may  ret)re88  such  coun- 
terfeits does  not  admit,  i  think,  of  substan- 
47  7]  tial  'question.  Laws  of  like  character 
hare  of  late  years  been  frequently  assailed 
brfore  the  courts,  but  always  without  sue- 
cen.*  It  was  further  held  by  the  court  that 
tbe  statute  of  New  Jersey  was  not  repugnant 
to  the  clause  of  the  Constitution  empowering 
CoBgressto  regulate  commerce  among  the 
Kates  but  that  the  package  there  in  question, 
tad  which  had  been  brought  from  Indiana, 
becune  on  its  delivery  in  Jersey  City  subject 
to  the  laws  of  New  Jersey  relating  generally 
to  articles  of  that  nature.  2  Inters.  Com. 
Bep.  68,  50  N.  J.  L.  585,  637. 

So  in  SUU6  T.  MarihaU,  1  L.  R.  A.  61,  64 
5.  H.  549,  551,  553,  arising  under  a  statute 
of  New  Hampshire,  relating  to  the  sale  of 
imitation  butter,  the  court  said:  ''Butter 
is  a  necessary  article  of  food,  of  almost  un- 
iTeraal  consumption ;  and  if  an  article  com- 
poaaded  from  cheaper  ingredients,  which 
many  people  would  not  purchase  or  use  if 
tliey  knew  what  it  was,  can  be  made  so 
doaely  to  resemble  butter  that  ordinary  per- 
•OBS  cannot  distinguish  it  from  eenuine  but- 
ter, the  liability  lo  deception  is  such  that 
the  protection  of  the  public  requires  those 
dealmg  in  the  article  In  some  way  to  desig- 
nate its  real  character.  .  .  .  The  pro- 
hibition of  the  statute  being  directed  against 
imposition  in  selling  or  exposing  for  sale 
artificial  compounds  resembling  butter  in 
appearance  and  flavor,  and  liable  to  be  mis* 
takoi  for  genuine  butter,  it  is  no  defense 
that  the  article  sold  or  exposed  for  sale  is 
free  from  impurity  and  unwholesome  in- 
gredients, and  healthy  and  nutritious  as  an 
article  of  food." 

In  8taU  ▼.  Addington,  77  Mo.  110.  118,  the 
eonrt.  referring  to  a  statute  prohibiting  the 
manufacture  and  sale  of  oleaginous  sub- 
stances, or  compounds  of  the  same,  in  imita- 
tion of  dairy  products,  said :  **  The  central 
idea  of  the  statute  before  us  seems  very  mani- 
fest; it  was,  in  our  opinion,  the  prevention 
of  facilities  for  selling  or  manufacturing  a 
sporions  article  of  butter,  resembling  the 
genuine  article  so  closely  In  its  external  ap- 
pearance as  to  render  it  easy  to  deceive  pur- 
chasers into  buying  that  which  they  would 
not  buy  but  for  the  deception.  The  history 
flC  legislation  on  this  subject,  as  well  as  the 
phrueology  of  the  act  itself,  very  strongly 
t^  to  confirm  this  view.  If  this  was  the 
478]  purpose  of  the  'enactment  now  under 
diflcoasion,  we  discover  nothing  in  its  pro- 
▼isioDs  which  enables  us,  in  the  light  of  the 
ftothorities,  to  say  that  the  legislature,  when 
passing  the  act,  exceeded  the  power  confided 
to  that  department  of  the  goverment ;  and 
luilesB  we  can  say  this,  we  cannot  hold  the 
set  to  be  anything  less  than  valid.** 

To  the  same  effect  are  PmoeU  v.  Com.  114 
Pl  265,  60  Am.  Rep.  850 ;  Butler  ▼.  Cf^am- 
^  86  Minn.  69.  and  Weideman  ▼.  StaU, 
(Minn.)  Nov.  8,  1893. 

In  Bav^nOxU  dt  8t.  J.  R  Co.  v.  Svsen,  05 
V.  8.  465  [24 :  527],  the  court,  speaking  gen- 
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erally,  said  that  the  police  power  of  a  state 
extended  to  the  making  of  regulations  **  pro- 
motive of  domestic  order,  morals,  health, 
and  safety.**  It  was  there  held,  among  other 
things,  to  be  **  within  the  range  of  legisla- 
tive action  to  define  the  mode  and  manner  in 
which  every  one  may  so  use  his  own  as  not 
to  injure  others,**  and  that  **the  police  pow- 
ers of  a  state  Justified  the  adoption  of  precau- 
tionary measures  against  social  evils,**  and 
the  enactment  of  such  laws  as  would  have 
**  immediate  connection  with  the  protection 
of  persons  and  property  against  the  noxious 
acts  of  others.  ** 

It  has  therefore  been  adjudged  that  the 
states  may  legislate  to  prevent  the  spread  of 
crime,  and  may  exclude  from  their  limits 
paupers,  convicts,  persons  likely  to  become 
a  public  charge,  and  persons  afflicted  with 
contagious  or  infectious  diseases.  These  and 
other  like  things  having  immediate  connec- 
tion with  tbe  health,  morals,  and  safety  of 
the  people,  may  be  done  by  tbe  states  in  the 
exercise  of  the  right  of  self-defense.  And 
yet  it  is  supposed  that  the  owners  of  a  com- 
pound which  has  been  put  in  a  condition  to 
cheat  the  public  into  believing  that  it  is  a. 
particular  article  of  food  in  daily  use  and 
eagerly  sought  by  people  in  every  conditioa 
of  life,  are  protected  by  the  Constitution  ith 
making  a  sale  of  it  against  the  will  of  the  state 
in  which  it  is  offered  for  sale,  because  of  the 
circumstance  that  it  is  in  an  original  pack- 
age, and  has  become  a  subject  of  ordinary 
traffic.  We  are  unwilling  to  accept  this 
view.  We  are  of  opinion  that  it  is  within 
the  power  of  a  state  to  exclude  from,  its  mar- 
kets any  compound  manufactured  in  another 
state,  which  has  been  artificially  colored  or 
^adulterated  so  as  to  cause  it  to  look  [479 
like  an  article  of  food  in  general  use,  and  the 
sale  of  which  may,  by  reason  of  such  colora- 
tion or  adulteration,  cheat  the  general  public 
into  purchasing  that  which  they  may  not  in- 
tend to  buy.  The  Constitution  of  the  United 
States  does  not  secure  to  anv  one  the  prlvi- 
lege  of  defrauding  the  public.  The  accep- 
tion  against  which  the  statute  of  Massachu- 
setts is  aimed  is  an  offense  against  society ; 
and  the  states  are  as  competent  to  proteq^ 
their  people  against  such  offenses  or  wrongs 
as  they  are  to  protect  them  against  crimes  or 
wrongs  of  more  serious  character.  And  this 
protection  may.be  given  without  violating 
any  right  secured  bv  tbe  national  Constitu- 
tion, and  without  infringing  the  authority 
of  the  general  government.  A  state  enact- 
ment forbidding  the  sale  of  deceitful  imita- 
tions of  articles  of  food  in  general  use  among 
the  people  does  not  abricUpe  any  privilege 
secured  to  citizens  of  the  United  States,  nor, 
in  any  just  sense,  interfere  with  the  freedom 
of  commerce  among  the  several  states.  It 
is  legislation  whicli  **can  be  most  advanta- 
geously exercised  by  the  states  themselves.** 
Oibbans  v.  Ogden,  22  U.  S.  9  Wheat.  203  [G : 
711. 

We  are  not  unmindful  of  the  fact— indeed, 
this  court  has  often  had  occasion  to  observe — 
that  the  acknowledged  power  of  the  states  to 
protect  the  morals,  the  health,  and  safety 
of  their  people  by  appropriate  legislation, 
sometimes  touches,  in  its  exercise,  the  line 
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■eparating  the  respective  domains  of  natioDal 
and  state  authority.  But  in  vievv  of  the  com- 
plex system  of  government  which  exists  in 
this  country,  **  presenting"  as  this  court, 
speaking  by  Chief  Justice  Marshall,  has  said 
**the  rare  and  ditticult  scheme  of  one  general 
goyemment,  whose  action  extends  over  the 
whole,  but  which  possesses  oniy  certain 
enumerated  powers,  and  of  numerous  state 
governments,  which  retain  and  exercise  all 
powers  not  delegated  to  the  Union,"  the  ju- 
diciary of  the  United  States  should  not  strike 
dowp  a  legislative  enactment  of  a  state — es- 
pecially if  it  has  direct  connection  with  the 
social  order,  the  health,  and  the  morals  of 
its  people — unless  such  legislation  plainly 
and  palpably  violates  some  riglit  granted  or 
secured  by  the  national  Constitution  or  en- 
480]croaches  upon  the  authority  ^delegated 
to  the  United  States  for  the  attainment  of 
objects  of  national  concern. 

We  cannot  so  adjudge  in  reference  to  the 
statute  of  Massachusetts,  and  as  the  court 
below  correctly  held  that  the  plaintiff  in  er- 
ror was  not  restrained  of  his  liberty  in  viola- 
tion of  the  Constitution  of  the  United  States, 
the  judgment  must  be  affirmed. 

Judgment  affirmed, 

Mr,  Justice  Jackson*  now  absent,  was 
present  at  the  argument  and  participated  in 
the  decision  of  this  case.  He  concurs  in  this 
opinion. 

Mr,  Chief  Justice  Fuller  dissenting : 

The  power  vested  in  Congress  to  regulate 
commerce  among  the  several  states  is  the 
power  to  prescribe  the  rule  bv  which  that 
commerce  is  to  be  governed,  ana,  as  that  com- 
merce is  national  in  its  character  and  must 
be  governed  by  a  uniform  system,  so  Ions  as 
Congress  does  not  pass  any  law  to  regulate 
it,  or  allowin.(r  the  states  to  do  so,  it  thereby 
indicates  itb  will  that  such  commerce  shall 
be  tree  and  untnimmclled.  Manifestly,  when- 
ever state  legislation  COmes  in  confiict  with 
that  will,  it  must  give  way. 

In  whatever  language  such  legislfition  may 
be  framed,  its  purpose  must  be  determined 
by  its  natural  and  reasonable  effect,  and  the 
•presumption  that  it  was  enacted  in  good  faith 
cannot  control  the  determination  of  the  ques- 
tion whether  it  is  or  is  not  repugnant  to  the 
Constitution  of  the  United  States. 

Upon  this  record,  oleomargarine  is  con- 
ceded to  be  a  wholesome,  palatable,  and  nu- 
tritious article  of  food,  in  no  way  deleterious 
to  the  public  health  or  welfare.  It  is  of  the 
natural  color  of  butter  and  looks  like  butter, 
and  is  often  colored,  as  butter  is,  by  harm- 
less ingredients,  a  deeper  yellow,  to  render 
it  more  attractive  to  consumers.  The  as- 
sumption that  it  is  thus  colored  to  make  it 
appear  to  be  a  different  article,  generically, 
than  it  is,  has  no  lcf;al  basis  in  this  case  to 
rest  on.  It  cannot  be  denied  that  oleomar- 
481]  garine  is  a  recognized  article  of  com- 
merces and  moreover,  it  isregulate<l  ns  such, 
for  revenue  purpobca,  by  the  Act  of  Congress 
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of  August  2,  1886  (24  Stat.  atL.  209,  diap. 
840)  ;  UniUd  States  v.  Eaton,  144  U.  8.  671 
[86:  591]. 

The  Act  under  consideration  prohibits  iti 
sale   if   "in    imitation  of  yellow  butter." 
though  it  may  be  sold  **in  a  separate  and 
distinct  form,  and  in  such  aianncr  as  will 
advise  the  consumer  of  its  real  character,  Uee 
from  coloration  or  ingredient  that  causes  it 
to  look  like  butter."    This  prohibiu  its  sale 
in  its  natural  state  of  light  yellow,  or  when 
colored  a  deeper  yellow,  because  in  eithi-r 
case  it  looks  like  butter.     The  statute  is  not 
limited  to  imitations  made  for  a  fraudulent 
purpose,  that  is,  intentionally  made  to  de- 
ceive.   The  Act  of  Congress  requiring,  un- 
der penalty,  oleomargarine  to  be  sold  only 
in  designated  packages,   marked,  stamped, 
and  branded  as   prescribed,   and  numerous 
acts  of  Massachusetts,    minutely  providing 
against  deception  in  that  respect  (Mass.  Fub. 
Stat.  chap.  56;  SUt.  1884,  chap.  810;  StsL 
1886,  chap.  817;  Stat.  1891,  chap.  412)  am- 
ply  protect  the  public  from  the  danger  of 
being  induced  to  purchase  oleomargarine  for 
butter.     The  natural  and  reasonable  effect  of 
this  statute  is  to  prevent  the  sale  of  oleomar- 
garine because  it  looks  like  butter.    How 
this  resemblance,  although  it  might  possibly 
mislead  a  purchaser,  renders  it  any  the  less 
an  article  of  commerce,  it  is  difficult  to  see. 

I  deny  that  a  state  may  exclude  frttm 
commerce  legitimate  subjects  of  commercial 
dealings  because  of  the  possibility  that  their 
appearance  may  deceive  purchasers  in  regard 
to  their  qualities. 

In  the  language  of  Knowlton,  J.,  in  the 
dissenting  opinion  below,  I  am  not  "pr^ 
pared  to  holu  that  no  cloth  whose  fabric  it 
so  carded  and  spun  and  woven  and  tlnishfd 
as  to  give  it  the  appearance  of  t>cinff  wholly 
wool,  when  in  fact  it  is  in  part  cotton,  can 
be  a  subject  of  commercial  transactions,  or 
that  no  jewelry  which  is  not  gold,  bat  is 
made  to  resemble  gold,  and  no  imitations  of 
precious  stones,  however  desirable  they  msy 
be  considered  by  those  who  wish  to  wear 
them,  shall  be  deemed  articles  of  merchan- 
dise in  regard  to  which  Congress  may  make 
commercial  regulations." 

«Other  illustrations  will  readily  [482 
suggest  themselves.  The  concession  invoI?et 
a  serious  circumscription  of  the  realm  of 
trade  and  destroys  the  rule  by  an  unneces- 
sary exception. 

The  right  to  import,  export,  or  sell  oleo- 
margarine in  the  original  package  under  the 
regulations  prescribe  by  C'ongress  cannot  be 
inhibited  by  such  legislation  as  that  before 
us.  Fluctuation  in  decision  in  respect  of  to 
vital  a  power  as  that  to  regulate  commerre 
among  the  several  states,  is  to  be  deprecatni. 
and  the  opinion  and  judgment  in  this  c^ae 
seem  to  me  clearly  inconsistent  with  settled 
principles.  I  dissent  from  opinion  and  judg- 
ment, and  am  authorized  to  say  that  Mr. 
Justice  Field  and  Mr.  Justice  wewar  con- 
cur with  me  in  so  doing. 

146  €.  S. 
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POSTAL  TELEGRAPH  CABLE  Co.  Hff. 

in  Err., 

V. 

STATE  OF  ALABAMA. 

48eeS.  a  '^PotUa  Tdeo.  C.  Co.  v.  U,  S."  Reporter's 

ed.  482-188.) 

Suit  by  itate  to  recover  taxei— jurisdiction  of 
drcvit  court — remotalcf  suit  from  state  court 
—costs  on  reversal. 

L  JurMlctiao  OTer  a  salt  broutrht  by  a  state  to 
recover  taxes  and  penalties  imposed  by  its  owd 
lereoue'lawsi,  belongs  to  its  own  tribunals,  ex- 
cept 80  far  as  GonKress,  in  order  to  secure  the  su- 
premacy  of  the  national  Ck)n8titution  and  laws, 
bis  proTided  for  a  removal  into  the  courts  of  the 
United  States. 

1  A  state  is  not  a  citizen,  and  under  the  judiciary 
acts  of  the  United  States  a  suit  between  a  state 
■nd  a  citiseo  or  a  corporation  of  another  state  is 
DOC  betweeo  citizens  of  different  states:  and  the 
efreolt  court  of  the  United  States  has  no  juris- 
dietioa  of  it,  unless  it  arises  under  the  Ck>nstltu- 
tion,  laws  or  treaties  of  the  United  States. 

1  No  suit  can  be  removed  by  a  defendant  from  a 
state  court  into  the  circuit  court  of  the  Ubited 
States,  as  one  arising  under  the  Constitution, 
laws  or  treatios  of  the  United  States,  unless  the 
ftet  that  it  so  arises  appears  by  the  plaintiff's 
Matement*of  his  own  claim;  and  a  deficiency  in 
Ui  stitement.  tn  this  respect,  cannot  be  supplied 
Iqrallefmtioas  tn  the  petition  for  removal  or  in 
iobsequent  pleadings  in  the  case. 

1  Wberea  salt  has  been  wrongfully  removed  from 
a  state  court  Into  the  circuit  court  of  the  United 
States  by  a  party  defendant,  that  party  must,  on 
Rrverssi,  pay  the  costs  In  the  circuit  oourt,  as 
wen  as  In  this  ooort. 

[No.  708.] 
Submitted  Iio9.  19,  1894.     Decided  Dec.  17, 

1S94. 

rl  ERROH  to  the  Circuit  Coart  of  the  United 
States  for  the  Middle  District  of  Alabama, 
to  review  a  JudgmeDt  for  the  plaiotiff,  the  state 
of  Aisbama,  Id  an  action  brought  by  that  state 
sgimst  the  Postal  Telegraph  Cable  'CompaDj, 
t  corpbratioo  organized  under  the  laws  of  the 
ittte  of  New  York,  io  the  drcuit  court  of  t%at 
slate,  and  removed  by  the  defendant  into  the 
said  circuit  court  of  the  United  States,  to  re- 
cover taxes  and  penalties  claimed  by  said  state. 
BeKr$ed,  and  case  remanded  with  directions  to 
rmand  it  to  the  state  court  uith  costs  against 
tks  Postal  Telegraph  Cable  Company, 

Non.— ils  to  removal  of  causes,  under  Act  of  1875; 
^ttaouMp,  see  note  to  Meyer  v.  Delaware  B.  Const. 
CD.25:Stt. 

Am  to  rtmoval  by  one  of  two  more  defendants:  sep- 
snMe  controversies^  see  note  to  Sloan  v.  Anderson, 
Btms. 

Astoremoval  of  causes  to  United  States  courts  for 
toeal  pnfudiee,  see  notes  to  Gaines  v.  Fuentes,  23: 
•Bl,  and  Jefferson  v.  Driver,  29: 887. 

Attoremoval  of  causes  from  state  to  Federal  courts 
lAsre  United  States  Constitution,  Act  of  Congress, 
w  trnity  comes  tn  Question,  see  note  to  Little  York 
6old  Wash,  k  W.  Co.  v.  Keyes,  24: 656. 

As  to  cMl  rights:  removal  of  causes;  when  denied, 
set  note  to  United  States  v.  Stanley  C*avU 
Klrhts Gases**)  27:  835. 

Atioremordl  of  actions  agatnsl  officers:  Rev.  StaL 
<  tts,  see  note  to  Davis  v.  South  GaroUna,  27:  G7i. 


Statement  by  Mr.  Justice  Gray: 

This  was  an  action  brought  November  4, 
1892,  in  the  circuit  court  of  Montgomery 
county  in  the  state  of  Alabama,  by  the  state 
of  Alabama  against  the  Postal  Telegraph  Cable 
Company,  a  corporation  organized  under  Ihe 
laws  of  the  state  *of  New  York,to  recov-  [4  83 
er  taxes  and  penalties  claimed  by  the  state  of  Al- 
abama under  its  statute  of  February  28,  1889, 
chap.  103. 

By  that  statute,  it  is  enacted  that  "all  express 
and  telegraph  and  sleeping  car  companies, 
doing  business  between  points  wholly  within 
this  state,  and  without  reference  to  their  inter- 
state business,  shall  pay  in  advance  on  the  first 
day  of  January,  in  each  year,  to  the  auditor 
of  the  state  of  Alabama,  a  privilege  tax  of  five 
hundred  dollars,  tofretber  with  one  dollar  for 
each  mile  of  telegraph  line,  or  of  railroad 
tracks,  on  or  along  which  the  lines  of  said 
companies  operate  or  extend;  and  no  express 
or  telegraph  company,  which  has  paid  the 
privilege  tax  hereby  required,  shall  be  liable 
to  pay  any  other  privilege  or  other  tax  in  this 
state,  except  licenses  required  by  cities  and 
towns,  and  except  upon  their  real  estate, 
fixtures  and  other  property,  which  fihall  be 
taxed  at  the  same  rate  as  is  now  levied  and 
collected  upon  other  property  in  this  slate: 
Provided,  that  all  express  or  telegraph  com- 
panies, which  bave  heretofore  paid  their  taxes 
to  the  state  under  existing  laws,  for  the  year 
1889,  are  herebv  exempt  from  the  provisions 
of  this  clause  tor  said  year:  And  provided 
further,  that  all  telegraph  companies.  Whose 
lines  on  which  business  is  done  wholly  within 
the  state  do  not  exceed  150  miles,  shall  pay, 
at  tbe  same  time  and  in  the  same  manner  and 
for  the  same  purpose,  a  privilege  tax  at  the 
rate  of  one  dollar  a  mile  for  each  mile  of  rail- 
road along  or  upon  which  they  operate  or  do 
business,  and  no  more:  And  provided  further, 
tbat  said  company,  or  some  agent  thereof, 
shall,  when  making  payment  of  the  tax  here- 
inbefore mentioned,  report  under  oath  the 
mileage  of  railioad  operated  by  them  respect- 
ively; and,  in  default  of  the  payment  of  said 
tax,  or  the  making  of  said  report,  for  sixty  days 
after  maturity  of  said  tax,  a  penalty  of  double 
the  amount  of  the  same  shall  be  imposed  on 
such  defaulting  companies."  Acts  of  Alabama 
of  18i<8-89,  p.  89. 

The  complaint  consisted  of  three  counts,  the 
first  of  which  was  as  follows: 

"The  plaintiff,  the  state  of  Alabama,  claims 
of  the  defendant,  the  Postal  Telegraph  Com- 
pany, a  foreign  corporation,  tbe*8um  of  [484 
fifteen  hundred  dollars;  for  tbat  whereas  here- 
tofore, to  wit,  on  the  first  day  of  January.  1890, 
and  for  more  than  sixty  days  thereafter,  tbe  de- 
fendant did  engage  in  the  business  of  a  tel- 
egraph company  between  points  wholly  within 
the  state  of  Alabama,  and  did  run  and  operate 
its  lines  on  or  along  two  hundred  and  fifty 
miles  of  railroad  track  within  the  state  of  Ala- 
bama, whereby  it  became  and  was  the  duty  of 
the  defendant  to  pay  in  advance  on  the  first 
day  of  January,  1890,  to  tbe  auditor  of  the 
state  of  Alabama,  a  privilege  tax  of  five  hun- 
dred dollars,  together  with  the  further  sum  of 
one  dollar  for  each  mile  of  railroad  track  oa 
or  along  which  the  lines  of  the  defendant  ai 
such  telegraph  company  did  operate  or  extend, 
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and  at  the  snme  time  to  report  uD(*er  oath  tbe 
mileage  of  railioad  track  operate<l  by  it  witbic 
tbe  stale  of  Alabama:  and  tbe  plaintiff  avers 
tbat  tbe  defendant  made  default  in  the  payment 
of  said  tax,  and  in  the  making  of  said  report, 
fo>  more  tban  sixty  da}  s,  wbereby  it  became 
and  was  and  is  liable  to  pay  to  tbe  plaintiff  a 
penalty  in  double  tbe  amount  of  said  tax,  tbat 
IS  to  say,  a  penalty  of  fifteen  bund  red  dollars, 
for  wbicb  plaintiiT  bere  sues." 

Tbe  second  aod  tbird  counts  were  precisely 
like  tbe  first,  except  tbat  tbe  second  substituted 
January  1,  1891,  for  January  1,  1890;  and  tbat 
tbe  tbird  substituted  January  1,  1892,  and  al- 
leged tbat  the  defendant  operated  its  lines  on 
or  along  three  hundred  and  Iwenty-eigbt  miles 
of  railroad  track,  and  became  liable  to  pay  to 
tbe  plaintiff  a  penalty  of  $1656. 

In  December,  1892,  the  case  was  removed 
into  the  Circuit  Court  of  tbe  United  States  for 
tbe  Middle  District  of  Alabama,  under  tbe  Act 
of  Congress  of  March  8,  1887,  chap.  878  (24 
8tat.  at  L.  552)  as  corrected  by 'the  Act  of 
August  18,  1888,  chap.  866  (25  Stat,  at  L.  4B8) 
upon  tbe  petition  of  the  defendant,  alleging 
tbat  it  was  a  corporation  organized  under  the 
laws  of  tbe  state  of  New  York  in  1886  for  tbe 
purpose  of  coustructiug,  owning,  using  and 
operating  electric  telegraph  lines  within  tbat 
state,  and  extending  beyond  its  limits  into  and 
across  otber  states  and  territories,  for  tbe  pur. 
pose  of  commercial  and  interstate  communica- 
tion by  telegraph  lines  for  general  public  use; 
tbat  it  had  its  principal  executive,  financial  and 
485]  ^accounting  oflSces  in  tbe  city  of  New 
Yor^;  tbat  it  was  * 'engaged  in  tbe  general  tel- 
egraph business  of  receiving  and  sending  tel- 
egrams over  its  lines  for  commercial  purposes 
for  the  public,  between  citizens  within  tbe 
state  of  New  York  and  other  states,  and  across 
tbe  same  to  and  from  other  places  within  otber 
states,  and  also  in  sending  messages  by  tel- 
egraph communication  between  tbe  several 
departments  of  tbe  government  of  tbe  United 
States  and  their  oflScers  and  atrents  at  a  rate  of 
charges  designated  and  prescribed  by  the  Post- 
master General  of  the  United  States  under  tbe 
laws  of  Congress;"  that  on  March  6.  1886,  it 
accepted  the  provisions  of  the  Act  of  Congress 
of  July  24,  1866,  chap.  280  (now  title  65  of  tbe 
Revised  Statutes)  and  in  pursuance  thereof  the 
Postmaster  General  of  the  United  States  bad 
annually  from  time  to  time  designated  it  as 
one  of  the  telegraph  companies  to  transmit 
government  messages  for  tbe  United  States; 
that  most  of  its  lines  were  upon  the  post  roads 
of  the  United  States;  that  now  and  during  all 
these  times  it  was  a  citizen  and  resident  of  tbe 
state  of  New  York;  and  *'tbat  the  said  action 
is  a  suit  of  the  civil  nature  at  common  law,  in 
which  tbe  matter  in  dispute  and  tbe  infercAtn 
involved  exceed,  exclusive  of  the  interests  and 
costs,  the  sum  or  value  of  two  thousand  dollars; 
and  that  tbe  controversy  therein  arises  under 
tbe  Constitution  and  laws  of  tbe  United  States 
and  laws  of  tbe  state  of  Alabama,  and  is  wholly 
between  citizens  of  different  states,  to  wit, 
between  your  said  petitioner,  who  avers  that 
it  was  at  the  time  of  tbe  brindng  of  this  Fuit 
and  still  is  a  citizen  and  resident  of  tbe  said 
state  of  New  York,  and  tbe  said  plaintiff,  tbe 
•aid  state  of  Alabama,  who,  your  petitioner 
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avers,  was  then  and  siill  is  a  citizen  .  nd  re^ 
ident  of  tbe  state  of  Alabama." 

In  May,  1898,  tbe  defendant  filed  in  the  cir- 
cuit court  of  tbe  United  States  an  answer,  set- 
ting up  substantially  the  same  facts  as  in  it* 
petition  for  removal. 

In  January,  1894,  the  plaintiff  filed  ao 
amended  complaint,  claiming  for  each  of  tbe 
years  1890,  1891  and  1892.  a  privilege  tax  of 
$500,  and  a  penalty  of  $1816;  and  tbe  defend- 
ant filed  an  answer,  similar  to  iis  original  ao- 
swer,and  admitting  the  *numbcr  of  miles[4KO 
of  telegraph  line  owned  by  it  within  the  state. 

In  February,  1894,  the  parties  submitted  the 
case  to  tbe  judgment  of  the  court  upon  an 
a^eed  statement  of  facts,  in  which  tbe  facta 
set  up  in  tbe  answer  were  admitted.  The 
court  thereupon  gave  Judgment  for  the  plain* 
tiff  for  tbe  sum  of  f  8846.20;  and  the  defend- 
ant sued  out  this  writ  of  error. 

Messrft.  T.  Moultrie  Mordecai  and  P* 
H*  Gadsden  for  plaintiff  in  error. 

Mr,  Wm.  L.  Martin*  Atty.  Gen.  of  Ala- 
bama, for  defendant  in  error. 

Mr,  Jtutiee  Gray  delivered  the  opinion  of 
tbe  court: 

By  section  1  of  the  Act  of  Congress  of  March 
8,  1876,  chap.  187,  as  amended  bv  tbe  acts  of 
March  8, 1887,  chap.  878,  and  August  13. 1888» 
chap.  866,  it  is  enacted  that  the  circuit  courta 
of  the  United  States  shall  have  original  cogni- 
zance, concurrent  with  tbe  courts  of  tbe  sev* 
eral  states,  of  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  where  tbe  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs, 
tbe  sum  or  value  of  $2000.  *'and  arising  under 
the  Constitution  or  laws  of  the  United  States,, 
or  treaties  made,  or  wbicb  shall  be  made,  un- 
der their  authority;  or  in  which  controversy 
tbe  United  States  are  plaintiffs  or  petitioners; 
or  in  wbicb  there  shall  be  a  controversy  be- 
tween citizens  of  different  states;'*  "or  a  con- 
troversy between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states; 
or  a  controversy  between  citizens  of  a  state 
and  foreign  states,  citizens  or  subjects.**  And 
by  section  2,  the  defendant's  right  to  remove  * 
a  suit — whether  arising  under  the  Constitution* 
laws  or  treaties  of  tbe  United  States,  or  com- 
ing within  any  otber  class  above  enumfratrd 
—from  a  state  court  into  tbe  circuit  court  of 
tbe  United  States,  is  restricted  to  auits  "of 
which  the  circuit  courts  of  the  United  States 
are  given  original  Jurisdiction  by  tbe  preced- 
ing section."    25  Stat  at  L.  484. 

*The  grounds  upon  which  the  present  [487 
suit  was  removed  from  a  court  of  the  state  of 
Alabama  into  the  circuit  court  of  tbe  United 
States  were  that  the  controversy  therein  arose 
tmder  the  Constitution  and  laws  of  the  United 
States,  and  tbat  it  was  wholly  between  dtizens 
of  different  states. 

But  tbe  suit  was  one  brought  by  the  state  to 
recover  taxes  and  penalties  imposed  by  its  ovo 
revenue  laws,  tbe  Jurisdiction  over  which  be- 
longs to  its  own  tribunals,  except  ao  f ar  if 
Congress,  in  order  to  secure  the  supremacy  of 
tbe  national  Constitution  and  laws,  has  pro- 
vided for  a  removal  into  the  courts  of  the 
United  Statei.      Wiioonnn  v.  Pelican  Ins,  r$. 

1&6  t.  K. 


18M. 


East  Lake  Land  Co.  v.  Buown. 


487-4b^ 


127  C.  S  2«5.  290  [32:  239.  243];  Buntington 
T.  AUriU,  146  U.  8.  657.  672  [86:  1123, 1129J. 
l«i  the  complaint  by  ^hich  ibe  suit  was  be* 

Kdid  oot  mcDtlon  the  Const itntioD  or  any 
of  the  United  States,  Or  claim  any  right 
mdfr  dther. 

A  state  is  not  a  citizen.  And,  under  the  Ja- 
diciary  acta  of  tbe  United  States,  it  is  well  set- 
tled that  a  auit  between  a  state  and  a  citizen  or 
t  corporation  of  another  state  is  not  between 
dtizeos  of  different  i^tates;  and  thot  the  circuit 
cnortof  tbe  United  States  has  no  jurisdiction 
of  it,  imlna  it  arises  under  the  Constitution, 
tiTt^  or  treaties  of  the  United  States.  Ames 
T.  Kan»a$,  111  U.  8.  449  [28:  482];  .^tone  v. 
i^mOk  Carolina,  117  U.  S.  480  [29:  962]:  Ger 
MMMyt  Ins,  Co.  ▼.  Wisconsin,  119  U.  S.  47S 
[3b:  461]. 

it  is  equally  well  settled  that  under  the  pro- 
vWoos.  abuve  referred  to,  of  tbe  existing  Act 
of  Congress,  no  suit  can  be  removed  by  a  de- 
feadsDt  from  a  state  court  into  tbe  circuit 
coBrt  of  tbe  United  States,  as  one  arising  un- 
der tbe  Constitution,  laws  or  treaties  of  the 
United  States,  unless  tbe  fact  that  it  50  arises 
tppeais  bv  tbe  plaintiff's  statement  of  his  own 
citiin;  and  that  a  deficiency  in  bis  statement, 
io  this  respect,  cannot  be  supplied  b^  allega- 
tioos  in  the  petition  for  removal,  or  in  subsc- 
Qpeot  pleadin08  in  tbe  cafe.  Tennessee  v, 
ratal  d  P,  Bank,  152  U.  S.  454  [88:  511]; 
Litppe/l  V,  Waterworih,  ante  p, — . 

Tbe  coodosion  is  inevitable,  that  tbe  ]ud^- 
aeot  of  the  circuit  court  of  the  United  States 
BQst  be  reversed,  and  tbe  case  remanded  to 
tkat  court,  with  directions  to  remand  it  to  the 
!^ate  court,  and  that,  the  case  bavioe  been 
4H81  wTonefullj  'removed  into  the  circuit 
court  of  tbe  United  States  by  tbe  Pot^tHl  Tele- 
mpb  Cable  Company,  that  comp<iny  must  pay 
tbecortsintbat  court,  as  well  as  in  this  court. 
Tennessee  v.  Union  d  P,  f^ank,  above  cited; 
Umiek  V.  Hanriek,  153  U.  8.  192  [38:  685]. 

Judgment  reversed  aeeardingly. 


EAST  LAKE  LAND  CO.  Plff,  in  Brr.. 

e. 

ISAAC   C.  BROWN. 

<8ce  8.  C.  Beporter^s  cd.  48S.) 

Btmotai  cf  cause — action  for  the  recotery  af 

land, 

I  Cnder  >be  acta  of  March  8. 1887.  chap.  873,  and 
Aug.  13.  I8H8.  chap.  866.  a  case,  not  depcndinfr  on 
tbeatiieiiship  of  the  partlee,  nor  otherwise  speo- 
teUy  provided  for,  cannot  be  removed  from  tbe 
Kite  court  Into  the  United  States  circuit  court, 
a  one  trtoin^  under  tbe  laws  of  tbe  United 
States,  unless  that  appears  by  the  nlaintilf^s  stnie- 
■emof  hi8owQc]aJm:and  If  it  does  not  so  ap- 


poar.  the  want  cannot  be  supplied  by  any  state- 
ment In  tbe  petition  for  removal  or  In  tbe 
subsequent  pleadings. 

8.  A  complaint  in  an  action  for  tbe  recovery  of 
land  afraiost  one  who  wronflrfuliy  withholds  the 
posseeslon,  and  for  damafros  for  the  detent  ion 
wblcb  does  not  show  that  either  party  claims  any 
riffbt  under  the  Constitution  or  laws  of  tbe 
United  States,  furnishes  no  Arround  for  removing: 
tbe  caso  into  the  United  States  circuit  court 

[JNo.   121.J 

Submitted  Dec  14. 1894.  Decided  Dec.  17, 1S9J^ 

IN  ERROR  to  tbe.  Circuit  Court  of  tbe 
United  States  for  tbe  Northern  District  of 
Alabama,  to  review  a  Judgment  in  a  suil 
brought  by  the  East  Lake  Land  Company, 
plaintiff,  against  Isaac  C.  Brown,  defendant,  ii^ 
the  city  court  of  Birmingham,  Alal)ama,  to 
recover  land  and  afterwaros  removed  to  said 
circuit  court  of  the  United  States,  the  judg- 
ment of  which  last  mentioned  court  was  la 
favor  of  defendant.    Beoersed  and  remanded. 

Statement  of  tbe  case:  Suit  was  brought  by 
plaintiff  in  city  court  of  Birmingham,  Ala- 
bama, to  recover  the  land  in  controversy. 

The  following  is  the  complaint: 

Esst  Lake  Land  Company,  a  Corpora tina 
under  the  Laws  of  the  Slate  of  Alabama, 
plaintiff, 

Isaac  0.  BrowD,  defendant 

The  plaintiff  sues  to  recover  the  following* 
tract  of  land,  the  north  half  of  the  southwest 
quarter  of  section  fourteen  (14),  township  sev- 
enteen (17).  range  two  (2)  west,  in  Jefferson 
county.  Alabama,  of  which  it  was  p'  ssessed 
before  tbe  commencement  of  this  suit,  and 
after  such  possession  accrued  the  defendnnt 
entered  thereupon  and  unlawfully  withholds' 
and  detains  the  same,  together  with  one  thou- 
sapd  dollars  for  tbe  detention  thereof. 
Hewitt,  Walker  &  Porter, 

Plaintiff's  Attorney. 
Plea  of  defendant 

The  defendant,  for  answer  to  the  plain  tiff** 
said  complaint,  says  that  he  is  not  guilty  of 
tbe  matters  therein  alleged. 

Webb  £  Tillman  and 
D.  B.  Bestor, 
Attorneys  for  Defendant 
Petition  for  removal  of  cause. 

Id  the  city  court  of  Birmingham,  Alabama. 
East  Lake  Land  Company,  a  Body  Corporate- 
under  the  Laws  of  Alabama,  Plaintiff, 

Isaac  Brown. 

Petition  for  transfer  of  suit  to  Federal  court 
To  tbe  Honorable,  the  city  court  of  Birming* 
ham,  Alalmma: 
Your  petitioner,  Isaac  C.  Brown,  respect- 


Xoit- Jt  Co  removal »»/  causes:  under  Ad  of  187B; 
^'t'tciMAfp.  see  note  to  Meyer  v.  Delaware  U.  Const 

^  torgmoonl  by  ont  nf  two  or  more  defendants: 
"PwMe  contrwersUs,  see  note  to  Sloane  v.  Ander- 

-At  di  remorai  of  eatwes  to  United  States  cimrttf  for 
•««i  vniudice.  see  notes  to  Gaines  v.  Fuentcf>,  28: 
Sfll  tod  Jiffferiuo  v.  Driver,  29:  807. 

Minrentfcal  of  causes  from  stale  to  FedacU  cimrit 
1  *  i  !"  * 


where  United  States  Coiistltutian.  Act  of  Congress 
or  treaty  comes  in  question,  see  note  to  Little  York 
Gold  Wash.  &  W.  Co.  v.  Keyes,  34:  066. 

As  to  etvU  riohtK  removed  of  causes;  when  denied^ 
see  note  to  United  States  v.  Stanley  (**  Civil  Uiffhta 
Ca«©8»*»27:885. 

As  to  removal  of  actions  against  officers:  Rev, 
S*aL  I  fiU.  see  note  to  Davis  v.  South  Carolina^ 
27:574. 
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fully  shows  that  he  is  the  defendant  In  the 
foregoing  entitled  suit,  that  the  same  was  by 
the  East  Lake  Land  Company,  a  body  corpo- 
rate under  the  laws  of  Alabama,  commenced 
on  or  about  the  20th  day  of  September,  1887, 
in  said  city  court;  that  your  petitioner  was  at 
the  time  of  bringing  said  suit  and  stiil  is  a  cit- 
izen of  the  state  of  Alabama,  and  resident 
thereof. 

Your  petitioner  further  shows  that  there  is 
and  was  at  the  lime  said  suit  was  brought  a 
controversy  therein  between  your  petitioner 
and  the  said  plaintiff,  the  East  Lake  Land 
Company,  which  is  a  body  corporate  under  the 
laws  of  Alabama,  and  as  sticb  who  is  citizen  of 
the  state  of  Alabama,  and  a  resident  thereof; 
that  said  action  was  brought  by  the  East  Lake 
Land  Company  for  the  purpose  of  recovering 
from  petitioner  Uie  possession  of  the  N.  i  of 
the  8.  W.  i  of  section  14,  township  17,  range 
"2  west,  in  Jefferson  county,  Ala.,  of  which 
land  petitioner  was  at  the  beginning  of  said  suit 
and  is  now  seized  and  possessed,  and  that  pe- 
titioner's right  and  title  to  said  land  is  as  a 
homestead  entered  by  him  under  the  homestead 
laws  of  the  United  States,  and  for  which  peti- 
tioner holds  a  certificate  of  entry  under  said 
«tatutes,  and  that  petitioner's  title  and  right  to 
said  lands  arise  under  the  laws  of  the  United 
States,  and  that  the  matter  in  dispute  in  this 
«uit  exceeds  the  sum  of  two  thousand  dollars, 
exclusive  of  costs.  Your  petitioner  further 
represents  that  this  suit  has  not  been  tried,  but 
is  now  pending  for  trial  in  the  said  city  court 
of  Birmingham,  Ala.,  and  that  your  petitioner 
desires  to  remove  the  same  into  the  circuit  court 
of  the  United  States  for  the  southern  divis- 
ion of  the  northern  district  of  Alabama,  in 
pursuance  of  the  acts  of  Congress  in  that  be- 
half provided,  to  wit,  the  Act  approved  March 
«, 1887. 

Your  petitioner  farther  says  that  he  offers 
herewith  a  bond  executed  by  himself,  L  C. 
Brown  and  W.  E.  Brown,  of  Birmingham, 
Ala.,  as  surety,  in  the  penal  sum  of  two  hun- 
dred and  fifty  dollars,  conditioned  by  said  Act 
•of  Congress  required. 

Your  petitioner  therefore  prays  that  the  ^aid 
bond  may  be  accepted  as  good  and  sufiScient 
according  to  the  Act  of  Congress  and  that  the 
said  suit  may  be  removed  into  the  next  circuit 
<x>urt  of  the  United  Slates  in  and  for  said  south- 
•em  division  of  the  northern  district,  of  Ala- 
bama, pursuant  to  the  afoiesaid  Act  of  Con- 
gress in  such  case  made  and  provided,  and  that 
no  further  proceedings  may  be  had  therein  in 
his  court;  and  your  petitioner  will  ever  pray, 
€tc. 

Webb  &  Tillman, 

Attorney  for  Defendant 

Upon  hearing  the  application  for  removal  of 
this  cause  to  the  United  Stales  circuit  court 
therein  mentioned,  it  being  made  to  appear 
that  the  foregoing  bond  Is  sufficient  and  the 
said  application  regular,  it  is  ordered  that  the 
aaid  bond  be,  and  it— hereby,  approved  and 
ibis  said  application  granted. 

H.  Sharpe, 
Judfire  of  the  City  Court 
of  Birmingham. 

Dec.  1, 1887. 

The  case  was  consequently  removed  to  the 
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Circuit  Court  of  the  United  States  for  th< 
Northern  District  of  Alabama. 

The  defendant  pleaded  the  general  issoe  & 
above  set  forth,  and  subsequently  in  the  Uoite< 
States  circuit  court,  after  removal  of  the  cmuwc 
pleaded  three  special  pleas. 

The  pleadings  in  the  United  States  circui 
court  show  that  the  plaintiff  claims  title  undei 
the  patent  issued  by  the  United  States  tc 
Thomas  Home  on  the  9th  day  of  July,  1*<23 
and  the  defendant  under  a  homestt^^  entr^ 
made  on  April  28,  1887.  which  entry  wai 
merged  into  a  potent  during  the  progress  of  the 
suit  in  the  court  l)e1ow. 

Mr,  John  T.  Morfl^an  for  plaintiff  in  er- 
ror. 

Mr,  D.  P.  Bestor  for  defendant  in  error. 


The  CniEF  Justice:  The  judgment  fo 
versed  with  costa,  and  the  case  reinnuded  witb 
a  direction  to  remand  it  to  the  city  court  of 
Birmingham,  county  of  Jefferson.*  Alab^ima. 
on  the  authority  of  ChappcU  ?.  Watcrworik, 
ante,  p.  —  . 

Hetened  and  remanded. 


R.  SOPHIA  CHASE,  Exrx.   etc.. 

Err., 

9, 

UNITED  STATES. 
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Suits  against  the  goremment,  how 
finding  of  facts  and  law—potcer  ofPostmasUr 
OeneraL 

L  Butts  brought  aga  Inst  the  govemmeot  iroder  tbm 
Act  of  March  a,  1887,  tn  a  United  States  dtstrict  cr 
circuit  court  are  to  be  re\'te  wett  in  t  bis  court  upoo 
writ  of  error,  if  the  case  be  one  at  law,  aod  upoo 
appeal,  if  the  case  is  one  cogolaable  lo  equltr  or 
In  admiralty. 

8.  Under  the  Act  of  March  8.  1887,  a  tudiniMat  of 
a  United  States  district  or  circuit  court  In  ao  ac- 
tion aya  Inst  the  (Tovernment.  will  be  rc-examlocd 
here  only  when  the  record  contains  a  flodlnff  of 
facts  with  the  conclusions  of  law  tbereoo;  tbia 
court  will  only  Inquira  wbetlier  tbe  judvioeot 
below  is  supported  by  the  facta  thus  found. 

8L  The  Poetnmstcr  General,  cannot  blod  tb« 
United  Statea  by  any  letise  or  purchase  of  t 
building  to  be  used  for  a  poetolBce,  uu^em  tb« 
power  to  do  eo  is  derlTed  Irom  a  Matute,  eltbef 
expressly  or  by  necessary  impltcation:  the  gm- 
eral  authority  **to  establish  postolBoes**  dnct  nut 
itself  imply  such  power. 

[No.  88.  J 

Argued  No9. 19, 1894,    Deeidod  Dec  10,  IB91 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  District  of  lotimns,  to  reriew 
a  Judgment  dbniissinf?  a  suit  ngainsi  tlieUnitotl 
Slates,  by  the  personal  representatives  of  Hiram 
W.  Chase,  to  recover  the  amount  due  for  rent 
for  the  use  of  a  postoffice  leased  to  the  ^vem 
ment  by  a  lease  made  by  the  Poitmasier  Geo 
eral.     Afflrmed, 

See  same  case  below,  44  Fed.  Rep.  TSl 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  J.  C.  Chmney  and  Addison  C. 
Harris,  for  plaintiff  in  error: 

An  early  ordinance  directed  tbe  Poetmaster 
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Chasb  ▼•  Ukited  States. 


^cvral  "to  supcrinteDd  and  direct  the  post- 
office  in  all  its  various  departmeDts  and  ser- 


4  Joor.  CoD^.  p.  93. 

Afid  the  Postmaster  General  is  usually  re- 
|iid«d  as  a  superiDiendeDt. 

Ware  v.  UnUd  IStaUs,  71  U.  S.  4  Wall.  680 
<18:  392);  3  Jour.  Cong.  678;  4  Jour.  Cong.  93; 
Art  Cong.  Sept.  23,  1789;  Act  Conff.  Aug.  4, 
18W;  Sam'l  Osgood  Report.  1  Am.  Cong.  Vol. 
t,  p.  2112;  Act  Cong.  Feb.  20,  1792;  Act  May 
6,  1794;  Enc.  Brit,  title  Postofflcc  U.  8.; 
7  Am.  Bankers  Mag.  N.  8.  p.  858. 

Tbe  Postmaster  General  before  and  during 
tbe  TfTolution  and  up  to  tbe  adoption  of  the 
CoostitutinD.  was  the  superintendent  of  the 
btmoess  of  the  post. 

It  was  a  common  practice  for  the  Postmaster 
Corral  to  lease  buildings  for  a  longer  term 
tkio  one  year.  This  is  a  matter  of  common 
kBO«Ie«i?e. 

For  many  years  he  had  been  accustomed  to 
^eafe  qnntters  for  various  terms  as  he  found 
t  l«l  for  the  postal  service. 

Tbe  power  to  e^iiablish  post  offices  includes, 
•ot merely  the  power  to  designate,  but  a  power 
to  create  the  thing  intended,  and  to  do  all  other 
acta  to  make  tbe  thtoc  effectual. 

2  Story.  Const.  ^1133  (old  ed). 

Tbe  lowers  given  are  understood  Id  a  large 
aense  in  order  to  secure  the  public  interest& 

MeCuUoeh  v.  Maryland,  17  U.  8.  4  Wheat. 
416,  417(4:  603,  604 »;  Pattmaater  General  v. 
K^rlg,  25  U.  S   12  Wheat  136  (6:  577). 

To  esiablisb,  compiehenda  the  renUng  or 
lnrildiDg  of  a  house 

Dcsty  Fed  Const.  93. 

Tie  phrase '^toestablish, "most  be  understood 
If  iLfsn,  not  merely  to  designate,  but  to  create, 
<Rci,  build,  prerare.  fix  permanently,  also 
moTf  comprebemavely.  the  renting  or  building 
<ift  boose. 

Vicket  ▼.  Manfirille,  W,  P,  db  L,  Tump, 
BoadCo  7  Dana.  125;  ^are  v.  Um'ted  States, 
71  C.  8.  4  Wall.  617  (18:  389);  Chicago  its  Jf, 
W.  R  Co.  V.  L'fiited  Stafee,  104  U.  8.  684  (26: 
m);  Joflaonulle,  P.  <Ss  M.  R  Co,  v.  UniUd 
Ma,  118  U  8.  627  (80:  273);  OarfUlde  v. 
VtUed  i^trs,  93  U.  8.  246  (23:  780);  Ex  parte 
Moon,  96  U.  S.  732  (24:  879). 

Tbe  court  will  not  presume  that  bigb  officers 
viD  abuse  their  powers. 

Searig/a  v.  StoUs,  44  U.  8.  3  How.  171  (11: 
«6);  AeU  T.  0/iW,  44  U.  8.  3  How.  745  (11: 
«ll 

Tbe  Postmaster  General  was  adequately 
"tothorized  bv  law,*'  within  the  meaning  of 
U.  S.  Rev.  Stat.  ^  8732,  to  make  the  lease 
sued  on. 

DovgkfrJy  v.  United  Pfatee,  18  Ct.  CI.  503; 
Sew  York  Cent,  dlJ.H.R.  Co,  v.  United  iitatce, 
ft  a  CI.  473. 

Tbe  lone  continued  and  well  known  usage 
^  tbe  department  to  nake  postoffice  leases 
for  terms  ot  year?,  warrants  the  practice. 

^aH  V.  lAifrd,  5  U.  S.  1  Cranch.  299  (2: 
115);  UaHin  v.  Uvvter,  14  U.  8. 1  Wheat.  304 
(4:  «7);  rof,ei,$  v.  Virginia,  19  D.  8.  6  Wheat. 
»4  (5:  257);  Cooley  v.  Philadelphia  Port 
g*nfeat.  S3  U.  8.  12  How.  299  03:  993); 
^frowfiiiet  IMographie  Co.  v.  Barony,  111 
C.  8. 53  (28:  349;;  Pollock  v.  Bridgeport  8,  D. 


Co,  me  Laura'*)  114  U.  8.  411  (29:  147); 
Parcin  v.  Wimberg,  15  L.  R  A.  775.  130  Ind. 
561;  Ware  v.  United  States,  71  U.  8.  4  Wall 
633  (18:  393). 

Messrs,  Joshua  E.  Dodse*  Assistant  Atty. 
Gen,,  Lawrence  Maxwell,  Jr.,  Solicitor  O en,, 
and  Holmes  Conrad,  Assistant  Atty,  Gen,,  for 
the  United  8tate8: 

The  complainant  fails  to  show  any  specific 
authority  conferred  upon  the  Postmaster  Gen- 
eral by  Congress  for  the  execution  of  the  lease, 
and  the  length  of  time  for  which  the  same 
was  executed  exceeds  his  authority,  l>oth  ex- 
press or  implied. 

Individuals,  as  well  as  courts,  must  take 
notice  of  the  extent  of  the  authority  conferred 
by  law  upon  a  person  acting  in  an  official 
capacity;  and  tbe  rule  applies  in  such  case 
that  ignorance  of  the  law  furnishes  no  excuse 
for  any  mistake  or  wrongful  act. 

State  V.  Bays,  62  Mo.  578;  Delajield  v.  State, 
26  Wend.  192;  Haltimore  v.  Reynolds,  20  Md. 
10, 83  Am.  Dec.  535;  Whiteside  v.  United  States, 
93  U.  8.  257  (23:  8«5>. 

The  legal  effect  of  said  contract  plainly  is  to 
•'involve  the  government  for  the  future  pay- 
ment of  money  in  excess  of  such  appropfi- 
a  lion;"  the  appropriations  for  the  rent  of 
bui  dings  for  the  use  of  the  government  bving 
made  annually. 

Stansbary  v.  United  Stat'^s,  75  U.  8.  3  Wall. 
36  (19:  316);  IhadUy  v.  Vnited  States,  98  U. 
8.  104  (25:  105);  Connecticut  Mat,  L.  Ins,  Co. 
V.  United  States,  21  Ct.  CI.  200. 

There  is  no  jurisdiction  in  this  court  by  writ 
of  error  to  review  the  judgment  complained  of 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Indiana. 

In  one  circuit  court  of  appeals,  appeals  arc 
dismissed  because  no  bill  of  exceptions  is  set- 
tled bringing  into  the  record  the  various  ob- 
jections and  exceptions  saved  in  tbe  course  of 
ihf  trial.     In  others,  appeal  is  held  to  be  proper. 

United  States  v.  FteuJter,  60  Fed.  Rep.  53; 
United  StaUs  v.  Tnkers,  60  Fed.  Rep.  641. 

The  existing  statutes  for  the  review  of  jud^ 
ments  of  tbe  Court  of  Claims  reached  their 
present  form  in  the  Revised  8tatutes  in  1874, 
in  sections  707,  70tJ,  by  the  latter  of  which  au- 
thority was  expressly  conferred  on  the  Supreme 
Court  to  regulate  toe  method  of  allowing  ap- 
peals. 

An  appeal  ii  only  provided  and  no  writ  of 
error  authorized. 

United  States  v.  Young,  94  U.  8.  258,  259 
(24:  158). 

When  in  1887,  by  tho  Tucker  Act,  concur- 
rent jurisdiction  over  this  same  class  of  cases 
was  conferred  on  circuit  and  district  courts,  no 
change  took  place  in  the  distinctiveness  of  the 
class;  they  remained  cases  of  claims  against  the 
United  Stales  as  before. 

Vnited  folates  v.  Davis,  131  U.  8.  36  (83:  93). 

The  ri^hi  to  the  review  of  judgments  in 
claims  c»s  s  in  circuit  and  district  courts  ia 
controlled  by  ihe  statutes  regulating  views  of 
judirments  of  the  Court  of  Claims. 

ytrong  v.  United  States,  40  Fed.  Rep.  183. 

Writ  of  error  is  not  and  never  was  authorized 
to  review  judgments  of  the  Court  of  Claims 
and  there foie  is  not  available  to  bring  up  for 
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review  Judgments  of  the  circuit  aud  district 
courts  rendered  in  their  concurrent  Jurisdic- 
tion over  claims  cases. 

The  foUowinf(  is  a  list  of  all  the  reviews  of 
Judjfments  of  circuit  or  district  courts  in  claims 
cases  upon  which  this  court  has  passed  other- 
wise than  to  dismiss  eith^  on  stipulation  or  on 
motion  pt  the  appellant  or  plaintiff  in  error. 
They  are  all  appeals  and  all  except  three  are 
actions  at  law,  as  aistinguished  from  suits  in 
equity. 

UniUd  StaU$  v.  Davis,  181  U.  S.  86  (38:  93), 
motion  to  dismiss  overruled;  United  StaUiY. 
Barber,  140  U.  S.  164  (86:  890),  affirmed; 
United  Slates  v.  TuthiU,  186  U.  8. 653  (84:  557) 
mem,,  writ  of  error  dismissed  April,  1890.  on 
motion  of  the  plaintiffs  in  error;  United  States 
V.  Jones,  181  U.  8.  1  (88:  90);  reversed:  United 
States  V.  Tauhenheimer,  181  U.  8.  1  (88:  90), 
reversed;  United  States  v,  Montgomerfi,  181 
U.  8.  1  (88:  90),  reversed:  United  States  v. 
Barber,  140  U.  8.  177  (85:  898),  reversed; 
United  States  v.  Poiner,  140  U.  8.  160  (85: 
895),  reversed;  United  States  v.  McDermott, 
140  U.  8.  155  (8o:  893),  reversed;  United  States 
V.  Jones,  147  U.  8.  673  (87:  835),  reversed; 
United  States  v.  FUteher,  147  U.  8.  664  (87: 
8-22),  reversed;  United  States  v.  Faulkner,  145 
U.  8.  658  (86:  860)  mem,,  reversed  on  stipula- 
tion: United  StaUs  v.  Van  Dttzee,  140  U.  8. 
169  (85:  809).  reversed;  United  States  v.  Julian. 
14S  U.  8.  659  (86:  859)  mem,,  reversed  on 
stipulation;  United  States  v.  Taplor,  147  U.  8. 
695  (87:  835),  reversed;  United  States  v.  Har- 
mon, 147  U.  8.  268  (87: 164),  affirmed;  United 
States  V.  Carter,  140  U.  8.  703  (85:  608).  re 
versed  on  stipulation;  United  States  v.  (Rough, 
145  U.  8.  658  (36:  858)  mem,,  dismissed  on 
government's  motion:  United  f^tites  v.  Emng, 
140  U.  8.  142  (35:  388).  reversed:  United  States 
V.  BaU,  147  U.  8.  691  (87:  883),  reversed; 
United  States  v.  Pitman,  147  U.  8.  669  (87: 
834),  affirmed ;  United  States  v.  Filch,  145  U. 
8.  658  (86:  858)  mem,,  dismksed  on  govern- 
ment's motion;  United  States  v.  Lasliaw,  153 
U.  8.  486  (88:  505),  reversed. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  writ  of  error  hrincs  up  a  judgment  of 
the  (Circuit  Court  of  the  United  States  for  the 
490]  District  of  Indiana/dismissing  a  suit  in- 
stituted against  the  Uuite<l  States  by  the  per- 
sonal representatives  of  Hiram  W.  Chase. 

It  appears  from  the  statement  of  facts  made 
by  the  court  below  that  on  the  17th  day  of 
July,  1866,  John  E.  Snider  leased  for  a  term 
of  ten  years  a  certain  lot  with  the  building 
theieon  in  Lafayette,  Indiana,  to  be  occupied 
by  the  United  States  as  a  postoffice;  that  the 
buildinc  was  so  occupied   until    December, 

1869,  when  it  was  destroyed  by  fire;  that  James 
Montgomery,  previous  to  the 'fire,  became  tie 
owner  of  the  property,  and  entitled  to  the  ben- 
efit of  the  lease;  that  on  the  1st  day  of  May, 

1870,  Montgomery  made  a  lease,  in  form  to  the 
United  States  represented  by  the  Postmaster 
General,  for  the  term  of  twenty  years  and  at 
an  annual  rental  of  $1500.  payable  in  equal 
quarterly  installments,  of  certain  parts  of  a 
a  building  which  he  covenanted  to  erect  upon 
the  same  lot  He  also  covenanted  to  supply 
and  keep  in  repair  to  the  satisfaction  of  the 
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Postmaster  Qeneral  all  boxes  aad  fixtures 
essary  for  a  postoffice  io  that  building. 

Montgomery  erected  the  required 
and  the  United  States  took  possession  of  itT 
On  the  15th  day  of  April,  1870,  he  assigned  biff- 
interest  in  the  lease  to  one  Tuttle  who,  oa  the 
10th  of  February,  1871,  assigned  to  Cbase.  tbe- 
testator  of  the  plaintiff.  Subsequently.  Maj 
10,  1886,  the  government,  without  complain- 
ing of  any  violation  of  the  terms  of  the  lease* 
vacated  the  premises  and  refused  to  pay  rem 
thereafter. 

Durine  the  occupancy  of  the  premises  Cba««e 
laid  out  and  expended  for  furniture,  fixtures 
and  required  changes  the  sum  of  $2000,  aod. 
at  the  lime  the  premises  were  vacated,  he  was 
engaged  in  conforroitv  with  the  request  of  tbe^ 
postal  officers  in  making  other  repairs  and  ad- 
ditions. 

The  present  action  was  brought  on  the  lease 
to  recover  the  amopnt  due  for  the  uoexpired 
term. 

The  circuit  court  adjudged  that  the  Postmss- 
Jtcr  Qeneral  had  no  authority  to  execute  the 
lease,  and  that  the  government  was  not  liable 
to  suit  upon  it.  For  that  reason  the  suit  was 
dismissed.    44  Fed.  Rep.  782. 

*The  first  question  to  be  considered  to  [40iV 
volves  the  jurisdiction  of  this  court  to  review 
the  jud;rment  below  upon  writ  of  error.     The 
United  States  contCDds  that  a  Judgment  ren 
dered  in  a  suit  brought  uoder  the  Act  of  March 
8,  1887,  entitled  **An  Act  to  Provide  for  the 
BriDring  of  Suits  Against  the  GoverooieDt  of 
the  United  States,"  and  commonly  known  a% 
the  Tucker  Act,  cannot  be  re  examined  here 
except  upon  appeal.    24  Stat  at  L.  505,  chap. 
859.    So  much  of  that  Act  aa  can  have  any 
bearing  upon  this  case  is  printed  in  the  inar- 
gin.* 

*8eo.  L  That  the  Court  of  Claims  shsll  have  Jurit> 
diction  to  hear  and  determine  the  foUoifioff  mat-, 
ters: 

Vint.  All  claims  founded  upon  the  GoDatltutK»o 
of  tlie  United  States,  or  any  kir  of  CooirreM,  ex- 
cept for  peoslODS.  or  upon  any  roffolatloo  of  ma 
excouUve  department,  or  upon  any  oontraet,  ex- 
preseed  or  implied,  with  the  troTerameDt  of  the 
tJoited  States,  or  for  damafes,  liquidated  or  on- 
liquidated,  in  oases  notsoundina  to  tort.  In  reapjtit 
of  wtiloh  claims  tne  party  would  be  entitled  to  re- 
dress against  the  United  States,  either  lo  e  eoiirt  of 
law,  equity,  or  admiralty  if  the  United  Stmtee  w«r» 
suable:  Provided,  funoever.  That  nothine  ta  this  aec- 
tion  shall  be  construed  as  snviiig  to  either  of  the 
courts  herein  mentioned  jurisdiction  to  hear  and 
determine  claims  ffrowing  out  of  the  late  ckrU  vmr, 
and  commonly  known  as  *^war  claims,^*  or  to  hear 
and  determine  other  claims,  which  have  heretofore 
been  rejected,  or  reported  ou  adferasly  Xtj  any 
court,  department,  or  oommission  authortaed  to 
hear  and  determine  the  same. 

Second.  Ail  set  oils,  oounterrjdaM,  dalna  for 
damages,  whether  liquidated  c«r  unliquidated,  or 
other  demands  whatsoever  on  the  part  of  the  rov- 
emment  of  the  United  States  aaainst  any  dalmaot 
ajrainst  the  irovernment  m  said  oourt:  Pmvided. 
That  no  suit  against  the  government  of  the  Uoitrd 
States  shall  be  allowed  under  this  Act  uolces  the 
same  shall  have  been  brought  within  six  year»  aftar 
the  right  nocrued  for  which  the  claim  Is  made. 

Sec.  2.  That  the  district  courts  of  the  UnUed 
States  shall  have  concurrent  jurlsdlccioo  with  the 
Court  of  Claims  as  to  all  maiters  named  to  the  pre- 
ceding section  where  the  amount  of  the  c^im  d(ie» 
not  exceed  one  thousand  dollars,  and  the  circuit 
courts  of  t  be  United  States  shall  have  sooh  rooour- 
rent  jurisdiction  in  aU  cases  where  the  amount  of 
such  claims  exceeds  one  thousand  dollars  and  do«a 
not  exceed  ten  thousand  dollars.  AU  causes 
brought  and  tried  under  the  proviaioas  of  this  Act 
sbaU  be  tried  by  the  oourt  without  a  jury. 
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4M]  *The  coDteDtion  of  the  goyerament  as 
^  tlie  iarisdiction  of  this  court  is  not  well 
lerndgJ,  CoDfi^ress  did  not  intend  that  cases 
brovght  under  tnis  Act  in  a  district  or  circuit 
-emm  of  the  United  States,  should  be  brought 
hne  \fj  aroeal  only.  Throughout  all  the  pro- 
Tinoos  relating  to  actions  commenced  in  those 
hearts  there  is  shown  a  purpose  to  preserve  the 
499J  'distinction  between  cases  at  law,  cases 
in  eonity ,  and  cases  in  ad  miralty .  The  phrases 
**jiidfrinent  or  decree,"  "right  of  exception  or 
ipfvai**  ''equity  or  admiralty/'* 'rights  of  appeal 
or  wriuof  error/*  and  **appealor  writ  of  error/' 
tikes  in  connection  with  the  clause  in  the  forth 


section  relating  to  the  Jurisdiction  of  tbe  respec- 
tive courts  of  tbe  United  States  proceeding 
under  tbe  Act  and  providipg  tbat  '*the  course 
of  procedure  shall  be  in  accordance  witb  ibe 
established  rules  of  said  respective  courts,  and 
of  such  additions  and  modificatioDS  tbercof  as 
said  courts  may  adopt;"  with  tbat  part  of  seo* 
tion  seven  wbich  in  terms  refers  to  tbe  distinc- 
tion between  cases  at  law  and  cases  in  equitv 
and  admiralty,  and  directs  that  '*if  tbe  suit 
be  in  equity  or  admiralty  the  court  sball  pro- 
ceed with  tbe  same  accordinir  to  the  rules  of 
sucb  courts;"  with  the  express  recogoitioo  in 
section  nine,  of  the  "same  rights  of  appeal  or 


9bc  9l  Tbat  whenever  any  person  sball  present 
Mipetidofo  to  the  Court  of  Claims  alleirioff  that  be 
k  or  hat  been  indebted  to  the  United  States  as  an 
«*c«r  or  agent  thereof,  or  by  virtue  of  any  con- 
met  there witb,  or  that  be  is  the  guarantor,  or 
•oretj.  or  personal  representative  of  any  oflBcer, 
«rac«nt,  or  oontractor  so  indebted,  or  tbat  be.  or 
the  penon  for  whom  be  is  sucb  surety,  guarantor, 
«r  penooai  representative  has  held  any  office  or 
ttKocj  under  tbe  United  States,  or  entered  into  any 
-«ootrsct  f  herewith,  under  wbicb  it  may  be  or  has 
bem  claimed  that  an  indebtedoess  to  the  United 
Sfaxa  1MB  arisen  and  exists,  and  that  be  or  the  per- 
<oo  be  reprfsenrs  has  applied  to  the  proper  depart- 
mtat  of  tbe  government  requesting  that  tbe  ao- 
«o«mt  of  snob  office,  agency,  or  indebtedness  may 
bead^ted  and  settled,  ana  tbat  three  years  have 
«itpsed  from  the  date  of  such  application  and  said 
aecoaot  ttill  remains  unsettled  and  unadjusted, 
tad  that  no  suit  upon  the  same  has  been  brought 
br  Ufte  United  States,  said  court  shall,  due  notice 
vst  being  given  to  tbe  bead  of  said  department 
~aod  to  the  Attorney  General  of  tbe  United  States, 
proceed  to  lieartbe  parties  and  to  ascertain  the 
aaoont.  if  any,  due  the  United  States  on  raid  ac- 
'OooDt.  Tbe  Attorney  General  shaU  represent  the 
Uaited  States  at  the  hearing  of  said  cause.  The 
eoort  may  postpone  tbe  same  from  time  to  time 
vbenever  Justice  shaU  require.  The  Judgment  of 
■mid  court  or  of  tbe  Supreme  Court  of  the  United 
States,  to  which  an  appeal  shaU  lie,  as  in  other 
cases,  as  to  the  amoimt  due,  shall  be  blndinor  and 
<eoDclti9ive  u  pon  tbe  pa  rties.  The  payroen  t  or  sucb 
amocmt  so  found  due  by  the  oout^  sball  discharge 
•och  obligation.  An  action  shall  accrue  to  the 
United  States  against  such  principal,  or  surety,  or 
igpii' tentative  to  recover  the  amountso  found  due, 
vWcb  may  be  brought  at  any  time  within  three 

Gra  after  the  final  Judgment  of  said  court.  Un- 
suit  shall  be  brought  within  said  time,  such 
<iaim  and  the  claim  on  the  original  indebtedness 
itell  be  forever  barred. 

8ee.l  That  the  Jurisdiction  of  the  respective 
^oorts  of  the  United  States  proceeding  under  tliis 
Act  including  the  right  of  exception  and  anpeal, 
'SiMll  begoverned  by  tbe  law  now  in  force,  in  so 
tar  as  the  same  is  applicable  and  not  inconsistent 
vttb  the  provisions  of  this  Act;  and  the  course  of 
vmeedure  shaU  he  in  accordance  with  tbe  estab- 
nabed  rules  of  said  respective  courts,  and  of  sucb 
additions  and  modifications  thereof  as  said  courts 
■ST  adopt. 

Sec  Sl  Tbat  tbe  plaintiff  in  any  suit  brought  un- 
-der  tbe  provisions  of  the  second  section  of  this 
Act  »hali  tile  a  petition,  duly  verified  with  the  clerk 
<tf  the  respective  court  having  Juri9dicrion  of  the 
case,  and  in  tbe  dtstriot  where  tbe  plaintiff  resides, 
ftich  petition  shall  set  forth  the  full  name  and  resi- 
deooeof  tbe  plaintiff,  tbe  nature  of  bis  claim,  and 
Baa?cinct  stntement  of  tbe  facts  upon  which  the 
-elaiin  is  ba^ed,  the  money  or  any  other  thing 
«iaiiaed.  or  rhe  oamages  sought  to  be  recovered  and 
and  praying  tbe  court  for  a  Judgment  or  decree 
apon  the  facts  and  law. 

Sec  8.  Tbat  the  plaintiff  shall  cause  a  copy  of 
lii  petition  filed  under  tbe  preceding  section  to  be 
«^Ted  upon  tbe  district  attorney  of  the  United 
etetesin  thedistrict  wherein  suit  Is  brought,  and 
staJl  ottil  a  copy  of  the  «me,  byreirlstered  letter, 
to  tbe  Attorney  General  of  the  United  States,  and 
»*»U  thereupon  cause  to  be  filed  with  the  clerk  of 
tbe  court  wherein  siflt  is  ln«iituted  an  affidavit  of 
wch«?rvlce  and  tbe  mailing  of  such  letter.  It 
*>all  be  the  duty  of  the  district  attornov  moom 
^hotn service  of  petition  Is  made  as  nfnro<«iii<l  to 
«ppeMr  and  defend  the  interests  of  tbe  iro  vcrumcut 
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in  the  suit,  and  within  sixty  dasrs  after  the  service 
of  petition  upon  him.  unless  the  time  should  be  ex- 
tended by  order  of  the  court  made  in  the  case  to 
file  a  plea,  answer,  or  demurrer  on  the  part  of  the 
government,  and  to  file  a  noticd  of  any  counter- 
claim, set-off,  claim  for  damages,  or  other  demand 
or  defense  whatsoever  of  the  government  in  tbe 
premises:  Provided,  That  should  the  district  at- 
torney neglect  or  refuse  to  file  tbe  plea,  answer 
demurrer,  or  defense,  as  required,  the  plaintiff  may 
proceed  with  tbe  case  under  such  rules  as  the  court 
may  adopt  In  the  premises;  but  tbe  plaintiff  shall 
not  have  Judgment  or  decree  for  his  claim,  or  any 
part  tbereof,  unless  he  shall  establish  the  same  by 
proof  sat  isf  actory  to  the  co  u  r t.   - 

Sec.  7.  That  it  shall  be  the  dutv  of  the  court  to 
cause  a  written  opinion  to  l>e  filed  In  tbe  cause, 
setting  forth  the  specific  findings  by  the  court  of 
tbe  facts  therein  and  the  conclusions  of  the  court 
upon  all  questions  of  law  involved  in  the  case,  and 
to  render  Judgment  thereon.  If  the  suit  be  m  equ- 
ity, or  admiralty  the  court  shall  proceed  with  the 
same  according  to  the  rules  of  such  courts. 

Sec.  8.  Tbat  in  tbe  trial  of  any  suit  brought 
under  any  of  tbe  provisions  of  this  Act.  no  person 
shall  be  excluded  as  a  witness  because  be  is  a  party 
to  or  interested  in  said  suit;  and  any  plaintiff  or 

Barty  in  interest  may  be  examined  as  a  witness  on 
[le  part  of  the  government. 

Section  ten  hundred  and  seventy-nine  of  the  Re- 
vised JStatutes  18  hereby  repealed.  The  provisions 
of  section  ten  hundred  and  ei{$hty  of  tbe  Revised 
Statutes  shall  apply  to  cases  under  this  Act. 

See.  9.  That  the  plaintiff  or  tbe  United  States,  in 
any  suit  brought  under  tbe  provisions  of  this  Act, 
shall  have  the  same  rights  of  appeal  or  writ  of 
error  as  are  now  reserved  In  tbe  statutes  of  the 
United  States  in  tbat  behalf  made,  and  upon  the 
conditions  and  limitations  therein  contained.  The 
modes  of  procedure  in  claiming  and  perfecting 
an  appeal  or  writof  error  shall  conform  in  all  re- 
spects, and  as  near  as  may  be,  to  the  statutes  and 
rules  of  court  governing  appeals  and  writs  of  error 
in  like  causes. 

Sec.  10.  Tbat  when  the  findings  of  fact  and  tbe 
law  applicable  thereto  have  been  filed  in  any  case 
as  provided  in  section  six  of  this  Act  and  the  Judg- 
ment or  decree  la  adverse  to  the  government,  it 
sball  be  tbe  duty  of  tbe  district  attorney  to  trans- 
mit to  tbe  Attorney  General  of  tbe  United  States 
certified  copies  of  all  tbe  papers  filed  in  the 
cause,  with  a  transcript  of  tbe  testimony  taken, 
tbewrltton  findings  of  the  court,  and  his  written 
opinion  as  to  the  same;  whereupon  the  Attorney 
Grcneral  shall  determine  and  direct  whether  an  ap- 
peal or  writ  of  error  shall  be  taken  or  not;  and 
when  9o  directed  the  district  attorney  shall  cause 
an  aopeal  or  writ  of  error  to  be  perfected  in  ac- 
cordance with  tbe  the  terms  of  tbe  statutes  and 
rules  of  practice  governing  tbe  same:  Provided^ 
Tbat  no  appeal  or  writ  of  error  shall  be  allowed 
after  six  months  from  the  Judgment  or  decree  in 
such  suit-.  From  the  date  of  such  final  Jiidirmcnt 
or  decree  Interest  sboll  l>e  computed  thereon,  at 
the  rHte  of  four  per  centum  per  annum,  until  the 
time  when  an  appropriati'^n  Is  made  for  the  pay- 
ment of  the  Judgment  or  dcci-ee. 

Sec.  II.  TLitit  the  Attorney  General  shall  report 
to  Congress,  and  at  the  beginning  of  eaeh  session 
of  Conoreps,  the  suits  under  this  Act  in  which  a 
flnni  jndirment  or  decree  has  been  rendered  irlvlng 
the  date  of  each,  and  u  statement  ot  the  costs  taxed 
in  each  cn^^e. 

Sec.  1ft.  That  all  laws  ond  parts  of  laws  mconsls- 
tout  with  this  Act  are  hereby  repealed. 
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writs  of  ^rror^  Id  any  suit  brought  under  this 
Act  as  were  reserved  in  the  statutes  of  the 
United  8tates  in  that,  behalf  at  the  date  of  the 
passage  of  the  Act;  with  the  requiiement,  in 
the  same  section,  that  "the  modes  of  procedure 
in  claiming  and  perfecting  an  appeal  or  writ  of 
error  shall  conform  in  all  respects,  and  as  near 
as  may  be,  to  the  statutes  and  rules  of  court 
governing  appeals  and  writs  of  error  in  like 
causes;"  and  with  the  provision  in  section  ten, 
making  it  the  duty  of  the  district  attorney, 
when  the  Attorney  General  shall  determine 
"whether  an  appeal  or  writ  of  error  shall  be 
taken  or  not"  in  cases  io  which  the  "judgment 
or  decree"  shall  be  adverse  to  the  government, 
to  cause  "an  appeal  or  writ  of  error  to  be  per- 
fected in  accordance  with  the  terms  of  the  stat- 
utes and  rules  of  practice  governing  the  same;" 
these  phrases,  clauses,  and  provisions  make  it, 
we  think,  reasonably  clear  that  Congress  in 
tended  that  the  final  determination  of  suits 
brought  under  this  Act  in  a  district  or  circuit 
court  of  the  United  Stales  shall  be  reviewed 
here  upon  writ  of  error,  if  the  case  be  one  at 
law,  and  upon  appeal,  if  the  case  is  one  cog- 
nizable in  equity  or  in  admiralty  under  the 
existing  statutes  regulating  the  jurisdiction  of 
those  courts. 

But  Congress,  while  recognizing  the  settled 
distinction  between  law,  equity,  and  admiralty, 
500]  did  not  intend  that  the  'records  of  cases 
brought  against  the  government  under  this  Act 
should  contain  all  that  is  reouircd  in  suits  in- 
stituted in  the  courts  of  the  United  States  under 
the  general  statutes  regutatine  their  jurisdiction 
and  the  modes  of  procedure  therein.  Neither 
the  mode  of  procedure  in  the  Court  of  Claims, 
nor  the  mode  in  which  cases  there  determined 
may  be  brought  here  for  re-examination, 
were  changed  bv  the  Act  of  March  8, 1887. 
But  under  that  Act  a  judgment  of  a  district  or 
circuit  court  of  the  United  States  in  an  action 
at  law  brmight  against  the  government,  will  be 
re-examined  here  only  when  the  record  con- 
tains a  specific  finding  of  facts  with  the  conclu- 
sione  of  law  thereon.  In  such  cases,  this  cotirt 
will  only  inquire  whether  the  judgment  below 
is  supported  by  the  facts  thus  found.  And, 
we  think,  it  was  also  the  purpose  of  Congress 
to  require  like  specific  findings  or  statements 
of  fact  and  conclusions  of  law  in  cases  in  equity 
and  in  admiralty  hrougbt  under  that  Act  in  the 
district  and  circuit  courts  of  Uie  United  States, 
and  torcstiict  our  inquirv  in  such  cases,  as  in 
actions  ai  law.  to  the  sufficiency  of  the  facts  so 
found  or  slated  tosupport  the  final  judgment 

For  the  reasons  stated  the  motion  to  dismiss 
the  writ  of  error  for  want  of  jurisdiction  in  this 
court  to  review,  in  that  mode,  the  final  judg- 
ment of  the  court  below  is  overruled. 

Was  the  United  States  liable  upon  the  writ- 
ten contract  of  lease  which  is  the  foundation 
of  this  action? 

By  the  law  in  force  when  the  lease  sued  on 
was  executed,  it  was  made  the  duty  of  the 
Pnstma>ter  General  "to  establish  postofllces." 
By  section  8732  it  is  provided,  as  did,  substan- 
tially, the  statutes  in  force  when  that  lease  was 
made,  that  "no  contrart  or  purchase  on  behalf 
of  the  United  States  shall  be  made  unless  the 
tame  is  authorized  by  law.  or  is  under  an  ap 
propriation  adequate  to  its  fulfilment,  except 
|n  the  AVar  and  Navy  Departments,  for  doth- 
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ing,  subsistence,   forage,    fuel,  quarters, 
transportation,  which,  however,  shall  not 
ceed  the  necessities  of  the  current  year.**     4^ 
Stat,  at  L.  102.  chap.  64,  §  1;  12  Stat,  at  L. 
220,  chap.  84,  §  10. 

Much  stress  is  placed  bv  counsel  for  the  plaf  o- 
tiff  upon  the  ^clause  making  it  the  dut;  [^Ol 
of  the  Postmaster  Qeneral  to  establish  post* 
offices:  the  contention  being  that  the  power  to- 
establish  a  postoffice  carries  with  it  autboritj 
to  lease  rooms  or  a  building  in  which  the  post- 
master may  conduct  the  business  of  his  office. 
In  support  of  this  position  Ware  v.   UniUd' 
StaUi,  71  U.  S.  4  WaU.  617  j;i8:  887],  is  cited. 
But  that  case  does  not  justify  any  such  inter- 
pretation of  the  Act  of  Congress.    The  question 
there  was  as  to  the  power  of  the  Postmaster 
Qeneral  to  discontinue  a  postoffice  thai  bad 
once  been  established  by  him  under  theantbor- 
ity  conferred  by  the  Act  of  l«2o  (4  Stat,  at  L. 
102)  "to  esUbHsh   poetofflces."    This  court, 
observing  that  the  power  to  discontinue  poet- 
offices  is  incident  to  the  power  to  establiaU 
them,  unless  there  was  some  provision  io  tbe 
acts  of  Congress  restraining  its  exercise,  said: 
"Undoubtedly,  Congress  might  discontinue  a- 
postofflce    which  thev  had  previously  estab- 
lished by  law,  and  it  is  difficult  to  see  wbj 
the  Postmaster  Qeneral  may  not  do  the  same- 
thing  when  acting  under  an  Act  of  Congress, 
expressed  in  the  very  words  of  the  ConstitutioD 
from    which    Congress  derives   its    power." 
Again:    *  Tower  to  establish  poetofflces  and 
post  roads  is  conferred  upon  Congress,  but  tbe 
policy  of  the  government  from  the  time  tbe 

feneral  postoffice  was  established  has  tieen  to- 
elegate  the  power  to  designate   tbe  places 
where  the  mail  shall  be  received  and  delivered 
to  tbe  Postmaster  Qeneral."    p.  632  [393]. 

There  was  no  issue  in  that  case  as  to  tbe  ex- 
tent of  the  authority  of  the  Postmaster  Qen- 
eral to  bind  the  government  by  contract  for 
the  payment  of  monev  or  for  the  lease  of  a. 
building  for  a  postoffice.    That  case  did  not 
call  for  any  consideration  of  the  general  qnes 
tion,  whether  the  words  in  the  statute,  *'to  es- 
tablish postoffices,"  had  the  full  meaning  of 
tbe  same  words  found  in  the  section  of  the- 
Constitution  enumerating  the  powers  of  Con- 
gress. 

Nor  is  it  necessary  to  determine  all  that  may 
t)e  done  by  the  Postmaster  €U;neral  under  the- 
power  **to  establish  postofflces"  conferred  up- 
on that  officer;  for  those  words  are  to  be  inter- 
preted in  connection  with  the  above  statutory 
provision  forbidding  the  making,  except  in  the 
War  and  Navy  Departments,  and  in  those  de- 
partments only  for  certain  things  and  un[502' 
der  specified  conditions,  of  any  contract  or  pur- 
chase on  behalf  of  the  United  States  unless  tbe 
same  be  authorized  by  law,  or  is  under  an  ap- 
propriation adequate  to  its  fulfilment.  There 
is  no  claim  that  the  lease  in  question  was  made 
under  any  appropriation  whatever,  much  le.«s 
one  adequate  to  its  fulfilment.  So  that  the 
only  inquiry  is,  whether  the  contract  of  lease 
was  * 'authorized  bv  law"  within  tbe  meanin*: 
of  the  statute  relating  to  contracts  or  purchases 
on  behalf  of  the  government. 

The  counsel  of  the  plaintiff  contends  that  a 
contract  of  lease  on  behalf  of  the  United  States 
is  authorized  by  law  if  made  by  tbe  Postmas 
ter  Qeneral  for  the  purpose  of  procuring  rooms- 
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eraboildiog  for  a  postofflce  established  by 
bim.  The  same  argument  would  sustain  a 
pcithiR  l>jthe  Postmaster  General,  on  behalf 
of  tbe  United  States,  of  a  building  to  be  used 
ffftpoftoffice  80  established  by  that  officer. 
Wf  GUDOt  gire  our  sanction  to  this  interpreta- 
tinof  the  statute.  It  would  gi?e  the  Post- 
B«ter  Geoenil  much  larger  powers  than  we 
bctiefe  Cooj^ress  intended  to  give  bim.  While 
[n  Postmaster  Qeoeral,  under  the  power  to 
e^iabfeh  postofflces,  may  designate  the  places, 
!bti  is,  the  iocali  ies,  at  which  the  mails  are  to 
be  nodred,  be  cannot  bind  the  United  States 
W  IDT  lease  or  purchase  of  a  buildioff  to  be 
oed  for  the  purposes  of  a  postofflce,  unless  the 
power  to  do  so  is  deriyed  from  a  statute  which 
eitber  expressly  or  by  necessaiy  implication 
ratborizcs  bim  to  make  such  lease  or  purchase. 
Tbe  general  authority  '*to  establish  postoffices" 
to  ooC  itself,  or  without  more,  necessarily 
inph  authority  to  bind  the  United  States  by  a 
oootnct  to  lease  or  purchase  apostottice  build- 
iB^  tltboagh  an  appropriation  of  money  to 
ptf  for  the  rent  of  a  postofflce  buildingat  a 
uBKd  place  might  giye  authority  to  the  Fo^t- 
utsia  General  to  lease  such  building  in  that 
kittliij  as  he  deemed  proper  for  the  service, 
alvijs  keeping  within  the  amount  so  appro- 
((iated.  80  also  the  power  to  lease  a  building 
to  be  used  as  a  postofflce  may  be  implied  from 
I  general  appropriation  of  money  to  pay  for 
rest  of  postoffices  in  any  particular  fiscal  year 
OTTetn 

We  have  considered  the  case  in  thelight  of  the 
503]statutes*in  force  when  the  lease  of  May  1. 
*  1S70,  was  executed.  Shortly  after  that  date, 
bj  tbe  Act  of  July  12,  1870  (16  Stat,  at  L.  251, 
cbp.  251,  §  7)  it  was  proyided  that  no  de* 
ptrtment  of  the  government  should  expend,  in 
nj  ooe  year,  any  sum  in  excess  of  appiopria- 
tioos  Dade  by  Congress  for  that  fiscal  year,  or 
iflTolve  the  goyemment  in  any  contract  for 
tbe  fotare  payment  of  money  in  excess  of  such 
ippropriations.  And.  that  provision  is  repro- 
<Jwed  in  section  3679  of  the  Revised  Statutes. 

We  ire  of  opinion  that  the  lease  sued  on  was 
Bo(  tutborized  by  law,  and,  consequently  no 
ictioo  can  be  maintained  thereon. 

Tki  judgment  is  ajinned. 


JAMES  H.  LINFORD.  Jr..  Appt., 

9, 

EPHRAIM  P.  ELLISON. 

(Bee  &  a  Reporter's  ed.  508-618.) 

^PPtalfirtm  territorial  eourt—taliditf/,  qf  etat- 
ute—Act  of  March  S,  1885, 

1-  TMi  eoart  has  not  jurisdiction  of  an  appeal 
fnxa  a  territorial  ooart  unless  the  matter  in  dis- 
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pute.  exolusiye  ot  costs,  exceed  the  sum  of  $5000, 
or  there  is  involved  tbe  validity  of  a  patent  or 
oopyriffht,  or  there  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of  or  an  autborltr 
exercised  under  the  United  States. 

2.  Tbe  validity  of  a  statute  or  tbe  validity  of  an. 
authority  is  drawn  in  question  when  tbe  exist- 
ence, or  constitutionality,  or  legality  of  such 
statute  or  authority  is  denied,  and  the  denial 
forms  tbe  sublect  of  direct  inquiry. 

8.  Tbe  validity  of  a  statute,  as  these  words  are 
used  in  tbe  Act  of  Congress  of  March  8, 1885.  ref- 
ers to  tbe  power  of  Congress  to  pass  tbe  partic- 
ular statute  at  aU,  and  not  to  mere  judicial 
construction  as  contradistinguished  from  a  de> 
nial  of  the  legislative  power. 

[No.  90.] 

Submitted  Nov,  SS,  1894,    Decided  Dee.  17, 1894. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah,  affirming 
the  judgment  of  the  District  Court  of  the  Third 
Judicial  District  of  that  territory,  in  favor  of 
plaintiff,  £pbraim  P.  Ellison,  against  the  de- 
tendant,  James  H.  Linford,  Jr.,  for  damages 
for  tbe  coversion  of  a  wa^on  l)elon^ing  to 
plaintiff,  which  had  heen  levied  on  hy  defend- 
ant, as  tax  collector  of  the  city  of  Kaysville,. 
for  unpaid  municipal  taxes.  On  motion  to  dis- 
miss.   Dismissed, 

Statement  oy  Mr.  Chief  Justice  Fuller  t 

This  was  an  action  brought  by  Ephraim  P» 
Ellison  in  the  District  Court  of  the  Third  Ju- 
dicial District  of  the  Territory  of  Utah  against 
James  H.  Linford,  Jr.,  to  recover  damages  (or 
the  conversion  of  a  wagon  belonging  to  plain- 
tiff, which  had  been  levied  on  by  defendant, 
as  tax  collector  of  the  city  of  Eaysville.  for 
unpaid  municipal  taxes.  A  jury  was  waived, 
and  the  cause  submitted  to  the  court  for  trial 
upon  an  agreed  statement  of  facts.  The  court 
held  the  taxes  invalid,  and  gave  Judgment  ia 
favor  of  plaintiff  for  $50  and  costs.  Defend- 
ant prosecuted  an  appeal  to  the  supreme  court 
of  the  *territory ,  which  affirmed  the  judg-[504^ 
ment.and  defendant  appealed  to  this  court.  Tbo 
supreme  court  of  the  territory  filed  the  folio w< 
ing  findings  of  fact: 

'•First.  That  the  defendant,  James H.  Lin- 
ford, Jr.,  was  the  legal  and  acting  collector  of 
taxes  for  the  city  of  Eaysville  at  the  time  of 
the  transaction  out  of  which  this  action  arose, 

*'  Second.  That  the  city  of  Eavsville  was  a 
duly  and  legally  organized  municipal  corpo- 
ration under  the  laws  of  tbe  territory  of  Utah, 
and  in  pursuance  of  ordinances  duly  passed, 
assessed  and  levied  a  regular  municipal  tux  for 
city  purposes  upon  all  the  premises  and  prop- 
erty within  its  corporate  limits. 

"That the  tax  levied  upon  the  property  of 
plaintiff  not  beintr  paid  and  having  becnmo 
delinquent,  the  defendant,  in  pursuance  of  au- 
thority conferred  by  the  ordinances  of  the 
city,  levied  upon  a  wagon  belonging  to  the 
plaintiff  of  the  value  of  fifty  dollars  and  sold 
it  to  satisfy  said  taxes. 

•'Third.  That  the  map  or  plat  of  the  city  of 
Kaysville,  which  was  a  part  of  tbe  record  and 
marked  'Exhibit  1,' correctly  shows  the  bound- 
aries of  the  city  and  tbe  location  of  the  several 
tracts  of  plaintiff's  land  and  of  his  store  with 
reference  to  the  platted  and  set  (led  portion  of 
the  said  city,  and  that  the  portion  of  the  city 
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which  is  platted  into  lots  and  blocks  and 
marked  'city  lots/  as  shown  on  said  map, 
•correctly  shows  the  thickly  settled  portions  of 
said  city  and  the  only  part  thereof  which  is 
laid  off  into  blocks  and  lots  with  streets  and  al- 
leys. 

"Fourth.  That  plaintiff  owns  the  three 
tracts  of  land  where  his  name  appears  on  the 
map,  and  that  they  are  agricultural  lands,  used 
for  farming  purposes  only,  and  on  which  he 
resides,  and  that  he  also  owns  a  store  at  the 
point  indicated  by  the  letters  *  P.  U.'  and  *  E. 
P.  E/  at  a  little  place  called  Lay  ton;  that  one 
of  said  tracts  of  lands  Is  situated  a  little  over 
half  a  mile  from  the  nearest  part  of  the  platted 
portion  of  the  city.  The  second  tract  is  situ- 
ated about  one  mile  and  the  third  tract  about 
two  miles  from  the  platted  portion  of  the  city, 
while  the  store  is  situated  about  two  miles 
-away,  at  a  little  place  called  Layton,  on  a 
<;ouDty  road  leading  to  the  city  proper,  and 
also  on  the  line  of  the  Utah  Central  railroad. 

'•  Fifth.  That  the  city  of  Kaysvilte  wasincor- 
•5051porated  by  *an  act  of  thelenslative  assem- 
bly of  Utah  territory  passed  March  15,  1868, 
and  contains  about  six  hundred  inhabitants  in 
the  platted  portion  thereof,  and  that  it  con- 
tains within  its  corporate  limits  more  than 
twenty-three  square  miles. 

"  Sixth.  It  is  not  shown  that  the  platted  and 
settled  portion  of  the  city  or  what  may  be 
termed  the  city  proper  is  likely  to  be  extended 
in  the  direction  of  plaintiff's  premises,  nor  that 
4iny  streets,  driveways,  or  other  improvements 
in  that  direction  are  contemplated  or  are 
likely  to  be  made,  nor  that  the  plaintiff  will 
Teceive  any  benefit  from  the  expenditures  of 
the  tax^s  for  city  purposes." 

The  cause  was  submitted  on  the  merits  and 
on  a  motion  to  dismiss. 

ifr.  J.  L.  Rawlins  for  appellant 
Messrs,  Jabes  G«  Sutherland  and  Ar- 
thur Brown  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  the  sixth  section  of  the  Act  establishing 
a  territorial  government  for  Utah,  it  was  en- 
acted "  that  the  legislative  power  of  said  terri- 
tory shall  extend  to  all  rightful  subjects  of 
le^fislaiion,  consistent  with  tne  CoDstitution  of 
the  United  States  and  the  provisions  of  this 
Act;  but  no  law  shall  be  passed  interfering 
with  the  primary  disposal  of  the  soil;  no  tax 
«bal]  be  imposed  upon  property  of  the  United 
States;  nor  shall  the  lands  or  other  property  of 
non-residents  be  taxed  higher  than  the  lands 
or  other  property  of  residents.  All  the  laws 
passed  by  the  legislative  assembly  and  governor 
shall  be  submitted  to  the  Congress  of  the 
United  States,  and,  if  disapproved,  shall  be 
null  and  of  no  effect."  9  Stat,  at  L.  453,  chap. 
-61. 

The  seventh  section  of  the  charter  of  Eays 
Tille  provided :  "  The  city  council  shall  have 
authority  to  levy  and  collect  taxes,  for  city 
purposes,  upon  all  taxable  property  real  and  per- 
^00]sonal,  *within  the  limits  of  the  city,  not 
exceeding  one  half  of  one  per  cent  per  annum 
upon  the  assessed  value  thereof;  and  may  en- 
force the  payment  of  the  s  imc  to  be  provided 
for  by  ordinance,not  repugnant  to  the  Constitu* 
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tion  of  the  United  States  or  to  the  laws  of  tbfi 
territory."  lUtah  Comp.  Laws,  of  1888,  p. 
429. 

In  PeapU  t.  Daniels,  6  Utah.  288,  the  tn 
preme  court  had  under  consideration  certain 
taxes  imposed  upon  Daniels  by  m  muoicip*! 
corporation  named  Moroni  City,  the  seTcoth 
section  of  whose  charter  was  identical  with 
that  of  Eaysville,  and  the  question  in  respect 
to  the  legality  of  the  taxation  the  same  as  in 
the  case  at  bar.    The  supreme  court  of  Utah 
held  that  the  taxation  in  question  could  not  be 
sustained,  and,  among  other  things,  aaid:  "In 
the  Organic  Act,  Congress,  under  restrictions, 
express  or  implied,  confers  upon  the  territorial 
legislature  authority  to  legislate  with  respect 
to  such  subjects  as  concern  the  people  of  the 
territory.    When  the  authority  with  respect  to 
the  subject  is  specific,  and  its  extent  is  clearly 
defined,  the  discretion  of  the  legislature  wit  bin 
constitutional  limitations  cannot  be  questioned ; 
the  denial  of  such  discretion  would  be  a  de- 
nial of  the  power  of  Congress;  but  when  the 
power  is  given  in  general  terms,  and  the  ex- 
tent to  which  it  mav  be  exercised   upon  the 
subject  is  not  expressly  limited  and  clearly  de> 
fined  in  the  Organic  Act,  then  the  terriiorial 
legislature  must  exercise  its  discretion.    So  far 
as  that  discretion  it  expressly  limited  by  the 
Constitution  or  the  Orgisnic  Act  such  limita- 
tion must  be  observed;  but  when  it  is  not.  the 
legislature  must  follow  the  dictates  of  reason 
and  justice.    The  law  must  be  reasonable  and 
jiist,  because  the  court  will  not  presume  that 
Congress  intended  to  authorize  the  legislature 
to  make  an  unjust,  an  unreasonable,  an  un- 
equal, or  an  oppressive  law.    The  subjects  to 
which  the  power  of  the  territorial  legisUiore 
extends  are  not  specifically  described,  and  their 
number  is  limited  by  the  word  '  rightful.'    A 
law  upon  a  subject  not  of  that  number  would 
be  held  void.    In  that  case  the  court  would 
determine  that  the  subject  was  not  within  the 
power  of  the  legislature;  and  as  to  the  extent 
to  which  the  legislature  may  act  onarigbtful  sub- 
ject, when  the*iimit  is  not  expressly  fixed,  [IH>7 
the  court  must  ascertain  the  limit  and  determ- 
ine whether  the  law  is  within  it.    .    .     .    Mu- 
nicipal charters,  boundaries  of  cities  and  vil- 
lages, and  municipal  taxation,  are  rightful 
subjects  of  legislation,  but  the  extent  of  the 
legislative  discretion  with  respect  to  those  sub 
jects  is  not  expressly  limited,  there  must  be  a 
reasonable  limit,  however,  to  that  discretion." 
The  court  applied  to  the  provisions  of  the  Or- 
ganic Act  in  question,  conferring  power  on 
the  legislature,  the  rule  of  construction  appli- 
cable to  similar  provisions  in  municipal  char 
ters,  as  laid  down  in  Dillon  on  Municipal  Cor- 
porations (4th  ed.  §  828)  namely,  that  what 
the  legislature  distinctlv  says  inay  be  dooe 
cannot  be  set  aside  by  the  courts  because  ther 
may  deem  it  to  be  unreasonable  or  airainst 
sound  policy,  but  where  the  power  to  l^islate 
on  a  given  subject  is  conferred,  and  the  m«>de 
of  its  exercise  is  not  prescribed,  then  an  ordi- 
nance passed  in  pursuance  thereof  must  be  a 
reasonable  exercise  of  the  power  or  it  will  be 
pronounced  invalid.     And  upon  principle  and 
authority  the  court  was  of  opinion:    '*Fir$t, 
that  municipaf  taxation  should  be  limited  to 
the  ranze  of  municipal  benefits;  second^  that 
lands  and  their  occupants  without  the  range  o( 
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wxBscipal  benefits  should  not  be  taxed  to  aid 
tboae  withiD;  third,  that  a  law  authorizing  the 
tfiessmest  of  taxes  for  municipal  purposes 
■poa  lands  ox  tbeir  occupants  located  be^^ond 
tbe  range  of  manicipal  benefits  is  not  a  right- 
(ol iobject  of  legislation;  fourth,  that  taxation 
ixx  dty  porposes  should  be  within  the  bounds 
indiatea  by  its  buildings,  or  its  streets  and 
alkjs,  or  olDer  public  improvements,  and  con- 
ciinioas  or  adjacent  districts  so  situated  as  to 
aotborize  a  reasonable  expectation  that  they 
will  be  benefited  by  the  improvements  of  the 
€^  or  protected  b^  its  police;  that  no  outside 
distrkts  should  be  included  when  it  is  apparent 
sad  palpable  that  tbe  benefits  of  the  city  to  it 
vill  only  be  such  as  will  be  received  by  other 
Uriels  not  induded.  such  as  will  be  common 
to  iD  neighborinff  communities." 

Id  tbe  case  at  bar  (7  Utah,  166)  the  supreme 
coort  declared  that  it  had  no  reason  to  doubt 
tbe  correclness  of  the  former  decision,  and  af 
508]firmed  tbe  judgment  of  the  district*court. 
Aod,  in  accordance  with  the  view  that  such 
tuition  was  not  within  the  power  granted,  it 
vts  ruled  that  *'a  municipal  corporation, 
vfaicb  is  a  small  yiilage,  but  having  extensive 
fioits,  cannot  lax  farming  lands  for  municipal 
parpojies  lying  within  the  corporate  limits  but 
ODtade  of  tbe  platted  portion  of  the  city,  and 
ao  far  removed  from  the  settled  portion  of  the 
city  that  tbe  owner  will  receive  no  benefits 
from  tbe  municipal  government." 

It  is  fbns  seen  that  the  decision  of  the  su- 
preme court  of  the  territory  involved  the  con- 
itradion  of  the  organic  law  and  the  scope  of 
tbe  tothority  to  legislate  conferred  upon  the 
territorial  legislature;  but  that  the  validity  of 
tbat  aathority  and  of  the  statute  was  not  drawn 
ii  (mestioiL  In  order  to  give  us  jurisdiction 
«f  this  appeal,  the  matter  in  dispute  exclusive 
of  costs  must  have  exceeded  the  sum  of  $5000, 
or  else,  without  regard  to  the  sum  or  value  in 
dispote,  the  yalidity  of  a  patent  or  copyright 
most  have  been  involved,  or  the  validity  of  a 
treaty  or  statute  of  or  an  authority  exercised 
under  the  United  States  have  been  9rawn  in 
<{Qe9tion.  23  Stat  at  L.  448,  chap.  855.  Con- 
fessedly, tbe  matter  in  dispute  nere  did  not 
reach  tbe  requisite  pecuniary  value,  and  the 
validity  of  no  patent  or  copYright  was  in- 
volved, nor  was  the  validity  of  a  treaty  ques- 
tioned; and,  as  jqst  stated,  we  are  of  opinion 
tbat  tbe  validity  of  no  statute  of  the  United 
Slates,  nor  of  an  authority  exercised  under  the 
Uoited  States,  was  drawn  in  question  within 
tbeiatentand  meaning  of  the  jurisdictional  act. 

As  was  observed  in  United  states  v.  Lynch, 
WU.  a  280, 2»6  [84: 700, 702]:  '•The  validity 
of  a  statute  is  not  drawn  in  question  every  time 
r^ts  claimed  under  such  statute  are  contro- 
voted,  nor  is  the  validity  of  an  authority, 
eyery  time  an  act  done  by  such  authority  is 
disputed.  Tbe  validity  of  a  statute  or  the 
▼tJidiiy  of  an  authority  is  drawn  in  question 
when  tlie  existence,  or  constitutionality,  or  le- 
gality of  such  statute  or  authority  is  denied,and 
thedenial  forms  the  subject  of  direct  Inquiry." 
Is  Baltimore  d  P,  JB.  Co,  v.  Hopkins,  130  U.  8. 
tlO,  226  [83:  908,  9I4]  the  question  in  contro- 
lersv  was  whether  a  rallroHd  corportition,  au- 
509]  thorized  by  acts  of  Conjress  '10  estab- 
hab  freight  stations,  and  to  lay  as  many  tracks 


deem  necessary"  in  the  District  of  Columbia, 
had  the  right  to  occupy  a  public  street  for  the 
purposes  of  a  freight  yard.  It  was  argued 
that  the  validity  of  an  authority,  exercised  un- 
der the  United  States,  to  so  occupy  the  public 
streets,  was  drawn  iu  question;  but  this  court 
held  otherwise,  and  said:  "The  validity  of 
the  statutes  and  the  validity  of  authority  exer- 
cised under  them,  are,  in  this  instance,  one 
and  the  same  thing;  and  the  *yalidity  of  a  stat- 
ute/ as  these  words  are  used  in  this  Act  of 
Congress,  refers  to  the  power  of  Congress  to 
pass  the  particular  statute  at  all,  ana  not  to 
mere  judicial  construction  as  contradistin- 
guished from  a  denial  of  the  legislative  power." 
And  see  United  States  v.  Seymour,  1^  U»  S, 
858  [88:  742],  where  the  cases  are  marshalled 
and  applied.  The  result  is  that  the  motion  to 
dismiss  must  be  sustained. 

Appeal  dismissed, 

Mr.  Justice  Harlan  dissenting: 

I  am  of  the  opinion  that  this  court  has  ju- 
risdiction to  review  the  judgment  below,  and, 
consequently,  that  the  writ  of  error  should  not 
be  dismissed. 

We  have  jurisdiction  to  review  the  judgment 
or  decree  of  the  supreme  court  of  a  territory, 
without  regard  to  the  sum  or  value  in  dispute 
in  any  case  in  which  is  "drawn  in  question  the 
validity  of  ...  an  authority  exercised  under 
the  United  States."  28  Stat,  at  L.  448,  chap. 
855. 

The  city  of  Kaysville,  Utah,  was  incorpo- 
rated and  its  territorial  limits  were  defined  by 
an  act  of  the  territorial  legislature  passed  Feb- 
ruary 18,  1868.  Utah  Laws  of  1808.  p.  8;  1 
Utah  Comp.  Laws  of  1888,  p.  427.  That  act 
provided  that  the  city  council  "shall  have  au- 
thority to  levy  and  collect  taxes,  for  city  pur- 
poses, upon  all  taxable  property,  real  and  per- 
sonal, within  the  limits  of  the  city."  §  7. 
Within  those  limits  were  the  plaintiff's  lands, 
part  of  a  lar^e  body  of  what  are  alleged  to  be 
merely  "agricultural  lands,"  outside  of  the 
platted  part  of  the  city,  and  upon  which,  it 
was  contended,  taxes  for  city  purposes  could 
not  be  legally  imposeu. 

^Certain  taxes  were  levied  on  the  plain  [510 
tiff's  lands  by  the  municipal  corporation  of 
Kaysville.  The  issue  in  the  court  of  original 
jurisdiction  was  as  to  the  liability  of  those  lands 
for  taxes  assessed  by  that  corporation  under 
the  authority  given  by  the  territorial  statute. 
That  court  found,  as  conclusions  of  law,  that 
"tbe  organization  of  the  city  of  Kaysville,  in- 
cluding large  quantities  of  agricultural  lands 
which,  at  the  time  of  its  organization,  could 
not  \ye  benefited  by  municipal  government, 
WAS,  at  the  time  thereof,  ille^l  and  void,  and 
that  it  now  is  illegal  and  void,  as  to  the  lands 
which  cannot  by  any  pos^^ibility  be  benefited 
by  municipal  goverument;"  that  "to  impose 
tax  upon  such  lands  is  contrary  to  that  part  of 
the  Constitution  which  provides  that  private 
property  shall  not  be  taken  for  public  pur* 
poses  without  just  comoensation;  and  that 
the  lands  of  the  plaintiff  "being  agricultural 
lands,  to  tax  him  would  bo  to  take  his  prop- 
erty without  just  compensation." 

The  district  court,  therefore,  held  that  the 
city  of  Kaysville  "had  no  authority  to  tax  the 
lands  and  property  of  Mr.  Ellison  for  muni- 


»  'its  president  and  board  of  directors  might  cipal  purposes."    It  thus  appears  that  the  va 
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lidity  of  the  autliority  given  |)y  the  territorial 
Jc^islature,  aciiog  uiuler  the  United  States,  to 
tax  asricultural  lands  like  those  belonging  to 
the  plaintiff,  was  diieciiy  drawn  in  question 
and  was  passed  upon  by  the  court  of  original 
jurisdiction. 

In  the  supreme  court  of  the  territory  the 
Judgment  was  affirmed.  It  is  true  that  the 
lindings  of  fact  in  that  court  differed  in  some 
respects  not  vital  in  the  present  inquiry  from 
those  made  in  the  inferior  territorial  court,  but 
they  disclosed  the  real  issue  between  the  par- 
ties, and  the  Judgment  of  the  supreme  court 
proceeded  distinctly  upon  the  ground  that  a 
tax  upon  agricultural  lands  for  city  purposes 
was  invalia  and  void.  This  appears  from  the 
following  extract  from  the  opinion  of  that 
court:  "The  questions  involved  in  this  case 
were  fully  considered  and  elaborated  by  this 
court  in  the  case  of  People  ▼.  Daniels,  6  Utah, 
288.  The  case  involved  the  validity  of  a  tax 
on  agricultural  lands  for  city  purposes,  and 
the  tax  was  declared  void.  In  that  case  Zane, 
Cfi,  J.  ,in  delivering  the  opinion  of  the  court.said 
511]  that**taxation  for  city  purposes  should 
be  within  the  bounds  indicated  by  its  buildings 
or  street  or  alleys  or  other  public  improve- 
ments, and  contiguous  or  adjacent  districts  so 
situated  as  to  authorize  a  reasonable  expecta- 
tion that  they  will  be  benefited  by  the  im- 
provements of  the  city  or  protected  by  its 
police:  that  no  outside  districts  should  oe  in- 
cludcQ  when  it  is  apparent  and  palpable  that 
the  benefits  of  the  city  to  it  will  be  only  such 
as  will  be  received  by  other  districts  not  in- 
cluded— such  as  will  be  common  to  all  neigh- 
boring communities.'  We  see  no  reason  tq 
doubt  the  correctness  of  that  decision,  and  as 
it  is  decisive  of  the  point  involved  in  this  case 
the  judgment  of  the  district  court  is  affirmed." 

That  the  supreme  court  of  the  territory 
passed  upon  the  validity  of  the  territorial  stat- 
ute so  far  as  it  authorizes  the  taxation  of  agri- 
cultural lands  for  city  purposes  is  made  siill 
clearer  by  an  examination  of  the  opinion  in 
People  V.  Daniels,  the  decision  in  which  was 
followed  in  the  present  case.  In  that  case  it 
was  adjudged  that  the  taxation  of  agricultural 
lands  for  city  purposes  was  forbidden  by  the 
5th  Amendment  of  the  Constitution  which 
prohibited  the  takine  of  private  property  for 
public  use  without  Just  compensation.  The 
court  said:  * 'Inasmuch  as  it  appears  from  the 
record  in  the  case  that  the  defendant  resides 
and  that  hit  lands  are  situated  outside  of 
Moroni  City,  as  indicated  by  public  or  private 
improvements,  and  beyond  such  contiguous  or 
adjacent  district  as  will  be  benefited  by  its 
municipal  expenditure,  the  court  holds  that 
the  territorial  legislature  has  no  power  to  sub^ 
ject  his  property  to  the  burden  of  taxation  for 
the  corporate  purposes  of  the  city.  The  judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  is  remanded.** 

The  present  case  then  is  this:  The  legisla- 
ture of  the  territory,  exercising  whatever  au- 

242 


thority  it  has    **under   the  United   State?.  * 
passed  a  statute  which  embraced  certain  agri- 
cultural lands  within  the  limits  of  Eaysville, 
and  assumed  to  authorize  that  municipal  cor- 
poration to  tax  them  for  city  purposes.    The 
action  of  the  corporation  and  its  ofllcers  is 
based  upon  the  territorial  statute  and  is  justi- 
fied, if  to  be  justified  at  all,  only  by  its  provis- 
ions.   Plainly,  therefore,  there  was  "drawn  in 
^question"  the  authority  of  the  terHtorial[51 2 
legislature,  acting  "under  the  United  States," 
to  confer  upon  a  particular  municipal  corpo 
ration  the  power  to  tax  the  lands  in  ^estion 
for  purely  city  purposes.    No  question  was 
presented  as  to  the  mere  construction  of  the 
statute.    It  is  not  disputed  that  the  plaintiff's 
lands  are  within  the  limits  of  Kaysville,  as  de- 
fined by  the  act  of  the  territorial  legi.^1ature. 
It  is  conceded  that  the  seizure  of  the  plaintiff's 
wagon  for  the  taxes  on  his  lands  wes  lepil,  if 
the  statute  of  the  territory  was  constitutiood 
60  far  as  it  authorized  taxes  to  be  imposed  on 
such  lands  within  the  defined  limits  of  Kays- 
ville, as  were  agricultural  lands,  namely,  lands 
outside  of  the  platted  part  of  the  city,  which 
did  not  receive  the  benefits  of  the  city  govern- 
ment.   I  submit  that  there  is  no  disputed  ques 
tion  in  the  case,  except  that  which  involve» 
the  constitutional  power  of  the  territorial  leg 
islature,  acting  under  the  United  States,  to 
authorize  the  imposition  of  taxes  for  city  pur- 
poses on  lands  situated  as  are  those  of  the 
plaintiff*    The  facts  were  agreed  and  it  is  ap 
parent  that  the  parties  intended  to  raise  do 
Question  ezcept  as  to  the  validity  of  tiie  au- 
thority exercised  by  the  terrilorinl  legislature 
in  empowering  the  city  of  Kaysville  to  lax  the 
lands  here  in  question. 

These  views- expressed  by  me  arc  not  at  il) 
in  conflict  with  the  decision  in  Bait t mot t  d 
P.  R.  Co.  V.  Hopkins.  130  U.  8.  210,  226  182: 
908,  014].  The  validity  of  the  Act  of  Cod< 
gress  referred  to  in  that  case  was  not  drawa  b 
question.  The  issue  there  was  as  to  whether 
certain  things  were  within  or  were  authorized 
by  the  provisions  of  that  Act  The  dispute 
was  as  to  the  construction,  not  the  validity,  of 
the  Act  of  Congress.  I  cannot  suppose  thai 
the  Hopkins  case  would  have  been  determiocd 
as  it  was,  if  it  had  appeared  that  the  autboriij 
of  Congress  to  pass  the  Act  referred  to  was 
drawnln  question.  Here  there  is  drawn  in 
question  the  validity  of  a  statute  of  the  terri 
torial  legislature,  acting  under  the  Uniied 
States,  which  permitted  the  taxation  of  certtio 
kinds  of  lands  for  city  purposes. 

It  seems  to  me  that  if  a  case  in  a  territorial 
court  turns  upon  the  validity  of  an  act  which 
is  authorized  by  a  statute  of  the  territorial  lefps 
lature  deriving  its  existence  and  powers  from 
the  United  States,  and  if  that  statute  is  it«e)f 
drawn  in  *question  as  being  repugnant  to[513 
the  Constitution  of  the  United  States,  then  wr 
have  a  case  in  which  is  "drawn  in  questioo  the 
validity  of  ...  an  authority  exercised  under 
the  United  States." 
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8TATE  OF   INDIANA    ex  rd,    Walter 
dTiNTQN,  Trustee,  Plff,  in  Err., 

ARISTA  GLOVER  bt  ai.. 

(8ae  8.  a  Reporter*B  ed.  S1&-522.) 

Juriiiictwn  cf  circuit  court— mercantile  law — 
townehip  trustee, 

L  A  fott  broa^ht  by  a  state  on  tbe  relation  of  a 
povoo,  on  a  bond  iri  ven  by  the  trustee  of  a  town- 
ikip  fn  Indiana,  must  be  treated,  so  far  as  tbe 
Juisdictjon  of  tbe  circuit  court  id  concerned,  as 
though  tbe  person  for  whose  benefit  the  suit  is 
taeUtuted  was  alone  named  as  plain dff. 

1  Certificates,  made  and  pajrable  tn  Indiana,  out 
of  a  particular  fund,  and  purporting  to  be  tbe 
oblifatioiis  of  a  municipal  corporation  with  re- 
■ricied  powers  granted  for  special  and  purely 
local  purposes  of  a  non-commercial  character, 
are  not  governed  by  the  law  merchant,  and  are 
•pen  In  the  hands  of  subsequent  holders  to  the 
BBie  defenses  as  existed  SKainst  tbe  original 


1  In  Indiana  a  township  trustee  cannot  bind  tbe 
eorporation  of  which  he  is  the  agent  or  trustee 
I7  contract  for  school  supplies,  unless  supplies 
•oitable  and  necessary  have  been  actually  deliv- 
ered to  and  received  by  the  township. 

[No.  57.] 
Arpied  and  Submitted  Nov.  6.  ISdi.    Decided 
Jan.  7, 1896. 

Fr  ERROR  to  tbe  Circuit  Coart  of  the  United 
States  for  the  District  of  Indtana,  to  review 
a  jodgmeDt  in  favor  of  defendants  on  a  de- 
■urrer  to  tbe  complaint,  in  an  action  brought 
ia  tbe  name  of  tbe  state  of  Indiana,  on  the  re- 
litioQ  of  Walter  Stanton,  trustee,  plaintiff, 
leainst  Arista  Glover,  et  aL  defendants,  on 
Usofficia]  bond,  as  trustee  of  Mill  Creek  town- 
•hip.  in  the  county  of  Fountain,  state  of  In- 
ditoa,  the  other  ucfendants  being  sureties  on 
mi  booda.    Affirmed, 

Statement  by  Mr.  ChirfJuetice  Fullers 
This  was  an  action  brought  in  tbe  name  of 
tbe  state  of  Indiana  on  the  relation  of  Walter 
btantoo,  trustee,  a  citizen  of  New  York,  against 
Amis  GloTer  and  four  other  defendants,  citi- 
ms  of  Indiana,  on  tbe  official  tK>Dd  of  said 
Gkyrer  as  trustee  of  Mill  Creek  township,  in 
tke  county  of  Fountain,  state  of  Indiana,  tbe 
other  defendants  l>eing  sureties  on  said  l>0Dd. 
Tbecomplaiut  was  demurred  toon  tbe  grounds 
that  it  did  not  state  facts  sufficient  to  consti 
tute  a  cause  of  action  and  that  the  court  bad 
5141  no  Jurisdiction  of  the  *sub]ect-roatter. 
1W  demurrer  was  sustained,  and  judgment 
Rodered  in  favor  of  defendants,  ana  plaintiff 
wed  out  a  writ  of  error. 

Tbe  complaint  averred  tbat  Glover  was 
deded  trustee  of  the  township,  April  7,  1884; 
qmlified  April  19.  and  entered  upon  the  dis- 
ctiarge  of  bis  duties  as  sucb,  and  so  continued 

NoTE.-uU  to  neoatiafiillty  of  ratlroad  bonds,  see 
sote  to  White  v.  Vermont  &  M.  R.  Ck).  16: 22L 

Am  to  juriadietion  0/  United  States  CircuU  Court 
iqtendtng  on  parties  and  resuience,  see  note  to  Em- 
ory V.  Oreenougb,  1: 6*0. 

Am  u>  eolorabte  eonreuanees  to  enahJe  sutt  to  be 
hnwflW;  faotfve  of  transfer:  when  no  oblecOon: 
fvufinnK  reiidmee  of  assianor,  see  note  to  M*I>onald 
▼.  Smalicy,  T:  iBN 


until  some  time  in  tbe  month  of  Au^rust  or 
September,  lb85.  when  he  abaniloned  his  of- 
Ijne  and  fled  tbe  country;  tbat  on  April  19, 
1884,  be  executed  bis  bond  as  sucb  trustee 
with  his  codefendnnls  as  sureties  t hereon,  a 
copy  of  which  bond  is  mode  part  of  tbe  com- 
plaint, and  tbe  first  con  1I  it  ion  expressed  there- 
in is  tbat  "the  said  Arista  Glover  shall  well 
and  faithfully  discharge  tbe  duties  of  said 
office  according  to  law."  Tbe  complaint 
stated  facts  showing  tbat,  under  tbe  provisions 
of  law  in  tbat  behalf,  tbe  township  trustee  bad 
no  right  to  incur  any  further  debt  on  behalf 
of  bis  township  without  first  procuring  an  or- 
der from  tbe  board  of  county  commissioners 
allowing  him  to  contract  therefor;  and  averred 
that  in  violation  of  tbe  duties  of  bis  olbce  and 
of  tbe  terms  of  bis  bond,  said  Glover  executed 
and  delivered  to  R.  B.  Pollard  certain  promis- 
sory notes,  seven  in  number,  ncgregating 
$5375. 7t$,  all  of  tbe  same  form,  filed  as  ex- 
hibits and  made  part  of  the  complaint,  and 
ooe  of  which  is  as  follows: 
"$772.50. 

State  of  Indiana,  County  of  Fountain, 
'•Trustee's  Office, 
"Mill  Creek  School  Township. 

May  19tb,  1885. 
"Tbis  is  to  certify  tbat  there  is  now  due 
from  this  township  to  R.  B.  Pollard  or  order 
seven  hundred  &  seventy-two  &  ,%  dollars 
for  school  supplies  bought  for  and  received 
by  this  township  and  payable  out  of  the  spe- 
cial scbool  funds,  for  whicb  taxes  are  now 
levied,  at  the  Citizens'  Bank,  at  Attica,  In- 
diana, on  tbe  20tb  day  of  January,  1887,  with 
interest  at  b  per  cent  per  annum  on  tbeamouni 
from  date  till  paid,  and  attorneys'  fees. 

Arista  Glover, 
"Scbool  Tnistee  of  Mill  Creek  Township." 
It  was  further  alleged  tbat  Glover,  "as  sucb 
trustee,  did  not  at  or  prior  to  the  execution  of 
said  promissory  notes  or  either  *or  any  [51£^ 
of  them  nor  at  any  other  time  obtain  any  order 
from  the  board  of  commissioners  of  sain  Foun- 
tain county  authorizing  him  to  contract  any 
indebtedness  for  or  in  the  name  of  said  Mill 
Creek  scbool  township,  but  the  execution  and 
delivery  of  said  notes  and  each  and  every  of 
them  was  executed  and  issued  in  express  vio- 
lation of  the  provisions  of  sections  one  and 
two  of  the  act  of  tbe  general  assembly  of  tbe 
state  of  Indiana,  entitled  *An  act  to  limit  tbe 
powers  of  township  trustees  in  incurring  debts 
and  requiring  them  to  designate  certuiu  days 
for  transactins:  township  business.*  approved 
March  11.  1875,  the  same  lieing  sections  num- 
bered 6006  and  6007  of  tbe  Revised  Statutes  of 
tbe  state  of  Indiana."  Tbe  complaint  then 
averred  the  transfer  by  Pollard  of  the  notes  in 
blank  for  value  received  to  certain  banks  and 
a  trust  company,  citizens  of  Rhode  Island,  and 
their  transfer  and  delivery  to  tbe  plaintiff;  tbat 
subscqtient  to  the  indorsements  and  prior  to 
tbe  institution  of  the  suit,  Pollard  abandoned 
bis  residence  and  citizenship  in  tbe  United 
States  and  fled  beyond  tbe  seas;  and  tbat  plain- 
tiff was  upable  to  state  whether  Pollard  bad 
acquired  a  citizenship  in  a  foreign  country,  or 
of  what  country;  but  plaintiff  averred  tbat  be 
is  not  now  and  was  not  at  tbe  commencement 
of  this  action  either  a  resident  or  citizen  of  the 
state  of  Indiana. 
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Id  the  second  paragraph  or  count  of  the 
complaint,  plaintiff  averred  that  Glover  /'did, 
in  violation  of  the  duties  of  his  ofQce  and  of 
the  terms  and  conditions  of  hishond  aforesaid, 

f)urchase  and  obtain  from  one  R.  B.  Pollard  a 
arge  amount  of  goods  for  the  use  of  the  schools 
of  said  Mill  Creds  township,  and  in  payment 
therefor  did  execute  and  deliver  to  said  R.  B. 
Pollard"  the  notes  (deBcribing  them);  and  that 
said  Glover,  "as  such  trustee  did  not  at  or  prior 
to  the  purchase  of  said  goods  or  the  execution 
and  deliveiT  of  said  promissory  notes  or  either 
or  any  of  them,  nor  at  any  other  time,  obtain 
any  order  from  the  board  of  commissioners  of 
said  Fountain  county  authorizing  him  to  con- 
tract anv  indebtedness  for  or  in  the  name  of 
said  Mill  Creek  school  township,  but  the  pur- 
chasing of  said  goods  and  the  execution  and 
delivery  of  said  notes  and  each  and  every  of 
them  was  made  in  express  violation  of  the  pro- 
^16]  visions"  *of  sections  6006  and  6007. 
Both  paragraphs  of  the  complaint  were  other- 
wise the  same,  and  the  breach  alleged  was  the 
execution  of  the  notes  or  certificates  m  question. 

Section  6006  of  the  Revised  Statutes  of  1881 
is:  "Whenever  it  becomes  necessary  for  the 
trustee  of  any  township  in  this  state  to  incur 
on  behalf  of  his  township,  any  debt  or  debts 
'Whose  aggregate  amount  shall  be  in  excess  of 
the  fund  on  hand  to  which  such  debt  or  debts 
are  chargeable,  and  of  the  fund  to  be  derived 
from  the  tax  assessed  against  his  township  for 
the  year  in  which  such  debt  is  to  be  incurred, 
8ucb  trustee  shall  first  procure  an  order  from 
the  board  of  county  commissioners  of  the 
county  in  which  such  township  is  situated,  au- 
thorizing him  to  contract  such  indebted dcss." 

Section  6007  provided  for  the  manner  in 
which  such  order  of  the  board  of  county  com- 
missioners should  be  obtained  by  the  trustee. 

On  March  5,  1883,  an  act  of  the  legislature 
of  Indiana  was  approved,  entitled  *'An  act 
touching  the  duties  of  township  trustees  with 
reference  to  liquidating  and  contracting  indebt- 
edness of  townships  m  certain  cases."  The 
second  section  of  this  act  reads  as  follows: 
"And  it  is  further  provided  that  any  township 
trustee,  in  any  county  of  the  state  of  Indiana, 
who  shall  contract  any  debt  in  the  name  or  in 
behalf  of  any  dvil  or  school  township  of  which 
be  may  be  the  trustee,  contrary  to  the  provi- 
sions of  sections  one  and  two  of  *An  act  to 
limit  the  powers  of  township  trustees  in  incur- 
ring debts,  and  requiring  him  to  designate 
cei  tnin  days  for  transacting  township  business,' 
approved  March  11, 1875  (the  same  being  num- 
bered 6006  and  6007  of  the  Revised  Statutes  of 
the  state  of  Indiana)  shall  be  personally  liable, 
and  liable  on  his  official  bond,  to  the  holder  of 
any  contract  or  other  evidence  of  such  indebt- 
edness, for  the  amount  thereof."  Ind.  Acts, 
1883,  chap.  95.  p.  1 14.  This  act  was  repealed 
March  9,  1889  (Ind.  Acto,  1889,  chap.  188,  p. 
278)  but  was  in  force  at  the  date  of  the  bond 
sued  on  and  at  the  date  of  the  alleged  breach 
thereof* 

Messrs.  Jere  M.  Wilsoiit  Solomon 
Claypool   and    Wm«    A*    Ketcham   for 

plain  tin  in  error. 

Meurs,  L*  T.  Michener,  Charles  B. 
Stuart,  IV.  W,  Dudley,  Daniel  W.  Simim  ^ud 
Luras  Nebeker,  for  the  defendants  in  error. 
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Mr,  ChUf  Justice  Fuller  delivovd  the 
ion  of  the  court: 

The  case  must  be  treated,  so  far  as  the  jarte- 
diction  of  the  circuit  court  is  conceme<l,  ma 
though  Stanton  was  alone  named  as  plaiotrfL 
Maryland  v.  Baldwin,  112  U.  S.  490  [28:  822 J. 
If  the  suit  could  be  regarded  as  founded  on  tbe 
certificates  attached  to  the  complaint,  tbere 
would  be  a  want  of  jurisdiction,  as  it  does  not 
appear  that  Pollard  could  have  prosecuted  tbe 
suit  m  the  circuit  court  (Rev.  Stat.  §  629:  18 
Stat  at  L.  470,  chsp.  187;  24  Sut.  at  L.  552, 
558,  chap.  873)  but  as  the  suit  is  upon  tbe  bood» 
and  Stanton  and  his  cestuis  que  trust  were  citi- 
zens of  other  states  than  Indiana,  we  think  the 
jurisdiction  may  be  maintained. 

But  although  the  suit  is  upon  tbe  bond,  tbe 
liability  asserted  under  section  two  of  tbe  act 
of  1883  is  to  the  holder  of  the  certificates  "for 
the  amount  thereof,"  and  the  breach  alleged  is 
the  ezecution  of  the  ceriificates. 

Such  a  liability  might  be  transferable  to  ano> 
cessive  holders  of  the  warrant  or  certificate, 
but  it  would  seem  quite  clear  that  if  tbe  liabil- 
ity did  not  exist  in  favor  of  the  payee,  sabse- 
quent  holders  would  stand  in  no  better  position. 
Certificates,  like  those  exhibited  in  the  case  st 
bar,  made  and  payable  in  Indiana,  out  of  a  per- 
ticular  fund,  and  purportog  to  be  the  obli^ 
tions  of  a  corporation  existing  under  publie 
laws  and  endowed  only  with  restricted  powers 
granted  for  special  and  purely  local  purposes 
of  a  non  commercial  character,  are  not  gov- 
erned by  the  law  merchant,  and  are  open  in 
the  hands  of  subsequent  holders  to  tlie  same 
defenses  at  existed  against  the  original  payee. 
Stanton  v.  S/iipley,  27  Fed.  Rep.  ♦498;  151 8 
aiaU  V.  Hawes,  112  Ind.  323;  MerriUr,  MohU- 
cello,  138  U.  S.  673  [84: 1069]. 

The  contention  is  that  where  an  order  of  tbe 
county  commissioners  Is  requisite,  under  sec- 
tions 6006  and  6007  of  the  Revised  Statutes  of 
Indiana,  to  empower  a  township  ttusiee  to 
contract  indebtedness,  and  has  not  been  ob- 
tained, tbe  mere  fact  of  the  issue  of  a  warrant 
or  ceriificate  by  the  trustee,  in  form  tbe  war- 
rant or  certificate  of  the  township,  authoriies 
the  recovery  of  the  amount  thereof  of  tlie 
trustee  and  his  sureties  by  suit  on  tbe  oflScial 
bond.    We  cannot  concur  in  that  view. 

The  section  in  question  provides  that  wbea 
the  trustee  contracts  a  debt  in  the  name  or  is 
behalf  of  the  township,  without  the  proper  or- 
der of  the  county  commissioners,  if  required, 
liability  on  the  official  bond  is  incurred  to  lbs 
bolder  of  the  contract  or  other  evidence  of  sudi 
indebtedness.  The  indebtedness  thus  referred 
to  is  manifestly  an  indebtedness  contracted 
within  the  line  of  official  duty  and  authority 
foi*  something  furnished  to  or  obtained  for  tM 
township,  although  in  disregard  of  the  provis- 
ions of  sections  6006  and  6007.  The  snreiica 
were  not  subjected  to  liability  by  the  siatnts 
for  the  payment  of  warrants  or  certificates 
which,  apart  from  those  sections,  it  was  not 
within  the  authority  of , the  trustee  to  execute, 
or  which  were  fraudulent  in  themselves,  bat 
only  when  persons  had  in  good  faith  parted 
with  monev  or  property  to  tbe  township  oo  tbt 
strength  of  the  ofiicial  character  of  the  trans* 
aciion  Such  we  understand  to  be  tbe  cod- 
stiuction  put  upon  tbe  act  by  tbe  bigbest 
judicial  tribunal  of  Indiana.    That  court  is 
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J^&ttmtOU  School  Twp.  ▼.  Litton,  116  led. 
If7,  475,  pointed  out  that  by  the  first  section 
of  tbe  act  provision  was  made  for  the  protec* 
tioB  ol  creditors  without  actual  knowledge  of 
lbs  ficts  where  a  township  trustee  bad  tnere- 
titfofe  undertaken  to  incur  debts  without  an 
snkr  of  the  county  commissioners,  when  such 
to  order  was  requisite;  and  that  by  the  second 
KctiOQ  it  was  attempted  to  check  further  ex- 
triTa^ance,  and  at  tbe  same  time  to  save  inno- 
cent creditors.  But  a  writing  purporting  to 
be  evidence  of  such  indebtedness  could  not 
create  it.  And,  in  respect  of  school  supplies, 
tbf  sa^ffeme  court  of  Indiana  has  decided*  'again 
519]  *and  again,  that  atownv<ihip  trustee  has 
BO  power,  by  any  form  of  oblij^aiion,  to  bind 
tbe  corporation  of  which  he  is  the  agent  or 
trastee  by  contract  for  school  supplies,  unless 
rapplies  suitable  and  reasonably  necessary 
btve  been  actually  delivered  to  and  received 
br  ibe  township."  Boyd  v.  MUl  Creek  School 
Tw^  114  Ind.  210. 

In  State  v.  Hams,  112  Ind.  828,  the  action 
vai  brought  on  the  official  k)ond  of  a  trustee 
to  recover  for  a  certificate  made  to  Pollard, 
porportingto  be  for  school  supplies  bought 
sad  recaved  by  the  township,  it  being  averred 
thit  tbe  same  was  executed  in  violation  of  sec- 
tions 0006  and  6007.  The  certificate  was  in 
fict  issued  without  any  actual  consideration, 
nd  tbe  supreme  court  said:  "The  liability 
imposed  by  tbe  act  of  1888  requires,  as  a  con- 
iitloQ  precedent,  that  the  township  trustee 
BBQSt  have  contracted  a  debt,  in  the  name  or  in 
behalf  of  bb  township,  either  civil  or  school, 
ind  tbe  debt  must  have  been  contracted  in 
violation  of  the  provisions  of  sections  6006  and 
1007.  If,  therefore,  the  transaction  in  which 
tbe  certificate  had  its  inception  was  such  as  to 
create  no  debt,  or  if  the  debt  created  was  not 
wiibin  tbe  prohibition  of  the  above  mentioned 
tectioos,  manifestly  the  statutory  liability  has 
Bot  been  incurred  bv  any  one.  .  .  The 
mere  delivery  of  a  piece  of  paper  which  im- 
ports an  obligation  to  pay  money,  but  which  is 
■  fact  DO  evidence  of  an  actual  existing  debt, 
deei  not  constitute  the  contracting  of  a  debt. 
It  ciDoot  be  supposed  that  it  was  the  purpose 
of  the  statute  to  enable  a  holder  of  a  contract, 
or  other  evidence  of  indebtedness,  issued  bv  a 
iowoship  trustee  in  the  name  orinbehaliof 
bit  township,  to  hold  the  trustee  personally 
litble.  and  liable  on  his  official  bond,  whether 
IB  indebtedn^a  had  been  in  fact  contracted 
oroot.  A  recovery  in  any  case  is  limited  by 
tbe  statute  to  the  amount  of  the  indebtedness, 
ind  not  by  th«  amount  stipulated  in  the  con- 
tract Hence,  given  a  case  in  which  there  is 
■0  indebtedness,  that  is.  no  one  who  occupies 
tbe  liiuation  of  a  creditor,  and  there  can  be  no 
lecovery  under  the  statute.  Stanton  v.  Shipley, 
27  Fed.  Rep.  498.  A  township  trustee  can- 
■ot  contract  a  debt  for  school  supplies  unless 
wpplies  suitable  and  reasonably  necessary  for 
520]  tbe  township  have  been  'actually  deliv- 
oed  to.and  accepted  by,  the  township.  Bloom- 
^»9U>n  School  Twp.  v.  /National  Schoftl  Furnish- 
wc  0».  107  Ind.  43;  Eeew  Sc/iool  Twp,  v.  Dod 
M,  98  Ind.  497;  Wallie  v.  Johnson  Sc/iool  Twp, 
■IS  Ind.  368. 

*'Whcre,  therefore,  as  is  the  case  here,  paper 
parportiog  to  be  the  obligation  of  a  township 
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has  been  issued  without  any  considcratioo 
whatever,  nothing  havmc:  been  given  or  re- 
ceived therefor,  the  holder  of  such  paper, 
whether  he  be  the  payee  named  therein  or  an 
assignee,  has  no  right  of  action  under  the  act 
of  1883,  because  the  trustee  has  not,  in  any 
legal  or  equitable  sense,  contracted  a  debt. 
Such  paper  creates  no  obligation  against  any 
one;  it  is  void.  Axt  v.  Jac&on  School  Twp,  90 
Ind.  101.  Since  township  trustees  can  issue* 
obligations,  binding  on  the  township,  only  in 
case  a  debt  has  been  contracted,  and  since,  in 
any  event,  paper  issued  as  evidence  of  an  actual 
inaebtedness  already  incurred  by  a  municipal 
corporation,  which  possesses  only  limited 
powers,  conferred  for  special  and  local  pur- 
poses of  a  purely  noncommercial  character,  is 
not  negotiable  according  to  the  law  merchant, 
a  subsequent  holder  of  paper  issued  by  a 
township  trustee,  can  occupy  no  better  ground 
than  that  occupied  by  the  person  to  whom  it 
was  issued.  .  .  .  The  certificate  having 
been  issued  in  the  name  and  in  behalf  of  the 
township  without  power  or  authority,  and  not 
as  evidence  of  any  debt  contracted  by  the  trus- 
tee, it  was  absolutely  void  in  the  hands  of  the 
original  payee,  both  as  respects  the  trustee  per- 
sonally and  the  township,  and  beins,  for  thai 
reason,  void  .in  his  hands,  it  was  equally  in 
valid  In  the  hands  of  any  subsequent  holder.'' 
In  State  y.  ffelms  (186  Ind.  1^:2)  the  ac- 
tion was  against  Helms  and  others,  sureties 
on  his  bonds,  as  trustee  of  Sugar  Creek  town- 
ship, to  enforce  the  liability  on  such  bond,  and 
the  complaint  averred  that  Helms,  being  the 
trustee  of  the  township,  was  engaged  in  erect- 
ing a  school  house  suitable  for  the  educational 
purposes  of  the  township  and  necessary  there- 
for, and  that  to  complete  the  building  it  be- 
came necessary  for  him  to  borrow  money  and 
incur  an  indebtedness  on  the  part  of  his  town- 
ship: that  in  order  to  obtain  money  in  that  be- 
half, he,as  such  trustee,  and  in*thename[l)21 
and  in  the  behalf  of  the  township  executed  a 
promissory  note  to  the  relator,  exhibited  with 
the  complaint;  that  thereupon  the  trustee  re- 
ceived the  sum  represented  by  the  note  in 
money  for  tbe  purposes  aforesaid,  and  that  the 
loan  was  made  and  the  fund  was  received  by 
the  trustee  for  those  purposes,  but  that  the 
trustee,  without  the  knowledge  of  the  plaio- 
tifT,  appropriated  the  fund  to  his  own  use;  that 
the  facts  existed  bringing  the  case  within  sec- 
tions 6006  and  0007,  but  the  trustee  did  not  at 
any  time  procure  an  order  from  the  board  of 
commissioners  of  said  county,  in  which  the 
township  was  situated,  authorizing  him  to  con- 
tract such  indebtedness;  and  that  plaintiff 
loaned  the  money  to  the  township  in  good 
faith  and  without  any  knowledge  of  the  facts 
that  there  were  no  funds  In  hand  or  a  sufficient 
amount  of  funds  arising  from  the  current  levy 
to  pay  the  debt  so  made.  Tbe  supreme  court 
of  Indiana  held  that  the  note,  which  was 
signed  "trustee  of  Sugar  Creek  Township,  In- 
diana," was  under  the  circumstances,  the  note 
of  the  township  and  not  of  the  trustee  indi- 
vidually; that  a  municipal  or  quosi  corpora- 
tion can  make  in  a  proper  case  a  promissory 
note,  and  thereby  bind  itself  for  any  debt  con- 
tracted in  the  course  of  its  legitimate  business, 
for  any  expenses  incurred  in  any  mutter  or 
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ibio^  which  it  is  authorized  to  do,  or  any  mat 
ter  which  is  DOt  foreign  to  the  purposes  of  lis 
creation;  that  wheie  money  is  loaned  to  a 
township  trustee  for  building  a  suitiible  school 
bouse,  the  trustee  not  then  having  the  funds 
on  baud  to  complete  the  same,  anU  the  money 
is  applied  to  such  purpose,  the  school  town- 
ship represented  by  such  truijtee  and  receiving 
the  benefit  of  such  money  is  liable  therefor; 
that  under  the  averments  in  the  complniut  the 
trustee  did  contract  a  debt  in  the  name  of  and  in 
behalf  of  his  township;  that  as  the  complaint 
charged  the  viola' ion  of  sections  600G  and  6007 
by  the  trustee,  but  that  he  hud  secured  the 
money  in  the  name  of  the  township  byviriue 
of  and  under  color  of  his  office,  he  and  his 
bondsmen  were  liable  under  the  act  of  March 
6.  1883,  for  the  amount  of  money  so  received 
and  converted.  JeffcrsonviUe  School  TtDp.  v. 
Litton;  116  Ind.  467  and  State  v.  HaiDes,  112 
Ind.  328,  were  cited. 

It  will  be  perceived  that  the  consideration  of 
5221  the  notes  was  *fully  set  forth  in  the 
pleading;  that  it  appeared  therefrom  that  the 
indebtedness  was  contracted  in  the  line  of  otti* 
cialduty  and  authority:  and  that  the  money 
was  loaned  in  good  faith. 

Tested  by  these  principles,  the  defect  in  the 
complaint  before  us  lies  in  the  failure  to  show 
that  any  debt  was  contracted  within  the  mean- 
tngoftheactof  1883. 

The  first  paragraph  contains  no  averment  as 
to  what  the  certificates  were  given  for.  The 
ceiUficates  stated  that  the  sums  specified  there- 
in were  due  for  "school  supplies"or  •*for  maps, 
charts,  and  supplies,"  ''bought  for  and  re- 
ceived by  this  township;"  but  the  action  was 
upon  the  official  bond  and  not  upon  the  certifi- 
cates, and  the  latter  could  neither  add  to  nor 
take  from  the  pleading,  and  "to  withstand  a 
demurrer  the  pleading  must  be  good  within  it- 
self without  reference  to  the  writing."  State 
v.  Helms,  supra.  If,  however,  resort  were  bad 
to  the  recitals  in  the  certificates  to  aid  the  com- 
plaint, the  paragraph  would  still  be  lacking, 
for  it  would  not  appear  therefrom  that  the  sup- 
plies were  suitable  and  necessary  for  the  town- 
ship. 

The  second  paragraph  alleged  that  the  con- 
•ideration  of  the  certificates  was  "a  large 
amount  of  goods  for  the  use  of  the  schools  of 
•aid  Mill  Creek  township,"  but  it  was  not 
averred  that  the  «>ods  were  suitable  and 
necessary,  or  were  aelivered  to  and  received 
by  the  township. 

There  was  no  averment  as  to  value  and  it 
appeared  in  neither  count  that  school  supplies 
suitable  and  necessary  for  the  township  formed 
the  consideration  of  the  certificates.  No  basis 
was  laid  for  the  claim  that  they  were  taken  by 
the  payee  in  good  faith  as  issued  either  in 
virtue,  or  under  color,  of  office.  Qrinsley  v. 
StaU,  116  Ind.  180:  Bloomington  School  Twp. 
V.  National  Sclio'd  Furnis/ting  Co,  107  Ind.  48; 
Litfen  v.  Wright  Scfiool  Twp.  127  Ind.  81; 
Honey  Creek  School  Ikop,  t.  Barnes,  119  Ind. 
218. 

We  do  not  regard  the  averments  as  sufficient 
under  the  Act  of  March  5.  IH'^H.  as  interpreted 
by  the  supreme  court  of  the  state. 

Judgment  afflrmetL 
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Writ  ^  prohibition — another  legal  remt 
want  oj  jurisdiction, 

(See  8.  C.  Reporter's  ed..  SS3-JsaBU 


L  Where  tlie  court,  whose  action  ia  sou^t  to  tie 
prohibited,  has  clearly  no  jurisdicCioo.  a  x^ATi^y 
who  has  objected  to  the  jurisdiccioD  at  the  out- 
set and  has  no  other  remedy  is  cotitled  to  wl  writ 
of  prohibition,  as  a  matter  of  ri^ht. 

2.  Where  there  is  another  letrml  remedy  by  af»pe:U 
or  otherwise,  or  where  the  question  of  the  jiirM- 
diction  of  the  court  is  doubtful,  or  depen  X-i  oo 
facts  which  are  not  made  matter  of  recorxl,  or 
where  the  application  is  made  by  a  stranger,  rbe 
(rrantinjr  or  refusal  of  the  writ  of  prohlbitioo  « 
discretionary. 

8.  The  irrantin?  of  the  writ  of  prohibition  fs  not 
obliaratory  where  the  case  has  irooe  toaentenoe, 
and  the  want  of  Jurisdiction  does  not  appCAr 
upon  the  face  of  the  proceedings. 

4.  Where  the  district  court  has  ffencral  iurtodt^. 
tion  over  the  subject-matter  and  over  tbc  p«r-> 
ties,  it  should  be  aUowed  to  proceed  to  decisKMt, 
and  if  error  is  committed,  it  may  be  corrcci«<l  ttm 
appeal. 

[No.  8,  Original] 

Argued  Dee.  17,  J894,    Decided  Jan.  7,  ISOS, 

PETITION  for  a  writ  of  prohibition,  to  pro- 
hibit the  district  court  from  taking  jtiris- 
diction  of  a  petition  under  which  the  New 
York  &  Porto  Rico  Steamship  Company  wms 
brought  into  the  suit  of  the  libelant,  the 
American  Sugar  Refining  Company  et  a/.. 
against  the  British  Steamship  Centurion,  to 
recover  dumaces  to  sugar,  imported  from 
Porto  Rico  to  New  York.  Writ  of  profiibitmt^ 
denied. 

Statement  by  Mr.  Chiff  Justice  Fuller  t 
The  American  Sugar  licfining  Company  and 
John  B.  Gossler  filed  their  libel  July  22.  1M)3. 
in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  agmiost 
the  British  steamship  Centurion  to  recover 
damages  to  a  consigcment  of  hogsheads  of 
sugar  imported  from  ports  in  Porto  Rico  to 
New  York  under  certain  bills  of  lading.  The 
faults  specified  as  the  grounds  of  the  cUim 
were  negligent  and  improper  stowage,  want 
of  proper  care  on  the  patt  of  the  master,  offi- 
cers, and  crew,  or  of  the  agent  of  the  vessel 
and  persons  employed  by  him;  failure  to  prop- 
erly  clean  the  hold' and  i)ilgesfor  the  cargo  be- 
fore loading  it;  omission  to  close  the  haicUea 
l)etween  certain  molasses,  which  was  ato«ed 
in  the  between-deck,  and  sugar  stowetl  in  the 
lower  hold ;  negligence  on  the  part  of  the  ofll* 
cers  and  crew  to  use  the  pumps  on  the  vovaj^e. 
And  it  was  alleaed  that  *'a  number  of  liOirs- 
heads  of  molasses  having  been  broken  and 
others  having  lieen  sliifted,  either  through  sireta 
of  weather  or  improper  stowage,  their  cuniv^nts 
*ran  down  into  the  lower  hold  upon  [A!24 
th^  sugar,  partly  through  the  hatches  and 
partly  through  the  scuppers:  that  by  reason  of 
such  defective  condition  of  the  hat(  he^,  pumps, 
bilges,  sluiceways,  decks,  scuppers,  and  other 
equipment  and  appurtenances,  and  the  failure 
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tfd  oeglij^Dce  of  the  officers  and  crew  or 
tlioae  io  charge  of  her  to  properly  pump  the 
tessH.  tbe  n^olasses  aod  drainage  from  the 
ngir  collected  in  tbe  lower  hold,  washing  out 
ptit  of  tbe  sucar  from  the  hogsheads  and  dam- 
agioj^  the  remainder.*' 

On  the  twenty -eighth  day  of  February,  1804. 

Jobo  Blomer  &  Co..  owners  and  claimants  of 

tbe  Centurion,  filed  their  petition,  averring, 

among  other  things,  that  "the  Centurion  at  ful 

the  ttmes  mentioned  in  the  said  libel  of  the 

American  Sugar  Refining  Couipany  and  John 

B.  G«  ssler  was  under  a  time  charter  to  the 

Sew  York  &  Porto  Rico  Steamship  Company, 

a  domestic  corporation,  by  a  charter  of  demise, 

vhich  provided,  amongst  other  things,  that  all 

cargoes  should  be  loaded  and  stowed  by  the 

aid  charterers,  and  all  work  and  labor  in  and 

tbout  the  loading,  stowage,  and  discharging 

thereof  was  performed  and  paid  for  by  the 

charterers  and  their  servants,  the  master  and 

otticers  of  said  steamship  under  the  charter 

party  baying  no  duties  to  perform  in  connec- 

000  with  the  loading,  stowage,  and  discharge 

oi  the  cargo,  their  functions  being  limited  ex- 

dasiTeiy  to  the  navigation  of  the  vessel.    The 

eareo  in  question  was  loaded  by  the  agents 

and  servants  of  the  said  charterers  the  New 

York  &  Porto  Rico  Steamship  Company,  in 

Porto  Rico,  under    the  supervision  of  their 

purser  and  supercargo,  who  accompanied  the 

Tessel,  and  if  there  was  any  negligence  in  and 

about  tbe  loading,  stowage,  or  care  of  the  said 

car^,  as  alleged  in  the  said  libel  (which  is  ex- 

pretsly  denied)  such  improper  stornse,  negll- 

ffoce,  and  want  of  care  was  on  the  part  of  the 

mid  servants  of  the  time  charterers  and  not  on 

the  part  of  tbe  master,  officers,  and  crew  of 

said  steamship."    And  petitioners  prayed  that 

process,  according  to  the  course  of  cases  in 

admiralty  and  maritime  jurisdiclion,  should 

tee  aeainst  the  New  York    &  Porto  Rico 

Steamship  Company,  citing  it  to  appear  and 

SD^mer  the  petition  and  the  libel,  and  that  the 

525]  court  should  pronounce  against  *the 

cbarterers  instead  of  against  the  steamship,  if 

tbe  allepitions  of  the  libel  should  be  proved 

vn\  su>tained;  and  for  general  relief. 

Citation  was  ordered  to  issue  and  upon  the 
feturo  thereof  the  charteters  appeared  "spe- 
cially for  the  purpose  of  objecting  to  the  juris- 
(tkiioD  of  this  court,"  and  moved  to  set  aside 
tbe  process  on  the  grounds:  "1.  That  this 
eoon  has  no  jurisdiction  in  admiralty  to  enter- 
tahi  such  petition.  11.  That  upon  the  face  of 
«id  petition  it  does  not  set  forth  any  case 
wherein  process  ought  of  right  to  issue  against 
tbe  laid  New  York  &  PorTo  Rico  Steamship 
Company.*  Tbe  district  court  denied  the 
notioo  Co  set  aside,  the  district  jtid^re  statingin 
a  memorandum:  '*!  cannot  sustain  either  of 
tbe  within  objections,  and  no  such  incon- 
veoiences  are  made  probable  as  should  lead  to 
tbe  disallowance  in  this  instance  as  a  matter  of 
^lijcreiion."  The  New  York  &  Porto  Rico 
Steamship  Company  then  applied  to  this  court 
for  an  order  to  show  cause  why  a  writ  of  pro- 
bibitioo  should  not  issue  prohibiting  the  dis- 
trict court  from  taking  jurisdiction  of  the  peti- 
tiOD  under  which  that  company  was  bronqht 
hito  tbe  suit  of  the  libelants  ajiainst  the  Cen- 
turion. Leave  having  been  granted  to  tile  the 
^plication,  and   a  rule  having  been  entered 


thereon,  the  district  judge  made  his  return 
thereto,  submitting: 

"That  the  order  and  the  citation  to  mak^ 
the  New  York  &  Porto  Rico  Steamship  Com- 
pany a  party  defendant  were  issued  because  in 
the  libel  it  was  alleged  that  the  damage  to  the 
sugars  in  question  arose  from  different  alle<;ed 
acts  of  negligence,  for  some  of  which,  if  estab- 
lished, it  appeared  by  the  petition  of  the  own- 
ers of  the  Centurion  that  the  New  York  & 
Porto  Rico  Company  would  be  primarily  lia- 
ble and  bound  to  indemnify  the  ship  owners, 
and  for  others  of  said  acts  of  negligence,  if 
proved,  the  ship  would  be  primarily  liable; 
and  thai  the  presence  of  the  last  named  com- 
pany as  a  party  to  the  suit  was  necessary  to  the 
due  administration  of  justice  in  order  to  avoid  a 
multiplicity  of  suits:  to  secure  a  complete  hear- 
ing of  the  subject-mutter  through  the  presence 
of  all  the  parties  interested;  to  obtain  an  adjud- 
ication which  should  do  justice  to  eadi  and  be 
binding  upon  all;  to  avoid  conflicting  decisions 
to  which  separate  suits  wotild  be  liable  through 
*the  different  evidence  likely  to  be  [520 
produced  in  them  when  the  parties  were  dif- 
ferent, and  thus  to  avoid  any  possible  failure 
of  justice  through  such  causes  and  any  dis- 
creilit  to  the  administration  thereof;  and  be- 
cause the  case,  though  not  within  the  letter, 
was  deemed  to  be  within  the  spirit  of  the  69ih 
Rule  of  tbe  Supreme  Court  in  admiralty,  and 
because  the  order  of  this  court  to  bring  in  the 
said  company  as  a  defendant  at  once  instead  of 
requiring  the  owners  of  the  Centurion  to  wait 
until  after  a  jud^rment  against  them  before 
filing  an  independent  libel  against  the  said 
company  in  case  negligent  stowage  was  estab- 
lished, was,  in  the  absence  of  any  express  rule 
on  the  subject  by  the  Supreme  Court,  deemed 
to  be  within  the  limits  of  the  authority  of  this 
court,  as  conferred  by  section  918  of  the  Re- 
vised Statutes,  whereby  this  court  is  author- 
ized 'to  regulate  its  own  practice  as  may  be 
necessary  or  convenient  for  the  advancement 
of  justice  and  the  prevention  of  delays  in  pro- 
ceedings,' and  also  as  conferred  by  the  46th 
Rule  of  the  Supreme  Court  in  admiralty  au- 
thorizing the  district  court  in  cases  'not  pro- 
vided for  by  the  previous  rules'  to  regulate  its 
practice  in  such  manner  as  it  shall  deem  most 
expedient  for  the  due  administration  of  justice 
in  suits  in  admiralty.'  Of  these  considerations 
a  full?r  statement  has  been  given  by  this  court 
in  the  cases  of  The  Hudson,  15  Fed.  Rep.  162. 
and  Tfte  Alert,  40  Fed.  Rep.  836,  to  which 
reference  is  hereby  respectfully  made. 

"A  further  reason  for  tbe  said  order  and 
citation  was,  that  since  the  promulgation  of 
the  said  59th  Rule,  tbe  constant  resort  to  it  in 
innumerable  instances  has  been  found  in  prac- 
tice most  useful  In  preventing  abuses,  aud  in 
general  extremely  satisfactory;  and  the  occa- 
sional application  of  the  rule  to  other  case.^  of 
negligence  or  torts,  closely  analogous  to  those 
expressly  covered  by  tbe  59th  Rule,  has  proved 
equally  conducive  to  the  most  speedy  and 
satisfactory  distribution  of  justice. 

"The  motion  to  set  aside  tbe  citation  was  de- 
nied for  the  above  reasons,  and  because  in  the 
S resent  instance  no  inconvenience  t(»  the  said 
few  York  &  Porto  Kico  Company  was  shown 
or  even  averred  to  be  likely  to  arise,  such  as 
•might  lea(i  the  court  in  its  discretion  [5** 
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to  witbbold  the  relief  asked  for  by  the  defend- 
ADt  sbipownero. 

"I  further  certify  that  the  following  addi- 
tional pleadings  have  been  filed  in  said  cause, 
viz.  the  claimants'  answer  to  the  libel,  and  the 
libelants'  answer  to.  the  petition,  copies  of 
which  are  hereto  annexed;  and  that,  on  the 
argument  of  the  motion  to  set  aside  the  addi- 
tional process,  the  substance  of  said  claimants' 
answer  was  stated,  to  the  court,  as  tbe  answer 
to  be  filed;  and  that  the  New  York  &  Porto 
Bico  Steamship  Company  has  not  answered, 
having  been  given  by  me  until  twenty  days 
after  the  decision  on  this  application  for  a 
writ  of  prohibition,  in  which  to  answer." 

The  answer  of  claimants  thus  referred  to 
denied  that  the  loss  was  ascribable  to  any  aot 
or  omission  for  which  the  vessel  or  her  owners 
were  liable,  but  averred  that  it  should  be  as- 
cribed to  perils  of  the  sea;  and  in  the  alterna- 
tive, **that  if  there  was  any  neglect  or  default 
on  the  part  of  those  engaged  in  or  about  the 
stowage,  care  or  delivery  of  the  cargo,  as  to 
which  they  had  no  knowledge,  such  neglect 
or  default  was  on  tbe  part  of  the  said  charter- 
ers, their  agents  or  servants,  for  which  the 
claimants  and  the  said  steamship  should  not 
be  held  responsible."  Claimants  also  set  up 
in  bar  of  the  suit  a  decree  in  favor  of  libelants 
under  a  previous  libel.  57  Fed.  Rep.  412. 
That  was  a  case  arising  on  a  different  con- 
signment of  cargo  stored  in  the  same  hold,  on 
the  same  voyage,  and  the  charterers,  who 
were  brought  in  as  in  this  case,  were  held 
liable  to  pay  the  decree. 

Mr.  Qeorge  A.  Black  for  petitioner. 
Mr.  J.  Parker  Borlin  for  respondent 

Mr.  Ohitf  Justice  Fuller  delivered  the 
opinion  of  me  court: 

In  his  return  to  the  rule  tbe  learned  district 
iudge,  in  elucidation  of  the  grounds  on  which 
his  order  rested,  refers  to  TheHitdion,  15  Fed. 
Rep.  162,  and  The  Alert,  40  Fed.  Rep.  886.  lo 
528]*  7^6  Budeon  it  was  held  that  where  sev- 
eral vessels  are  alleged  to  be  in  fault  in  causing 
a  collision  1^  which  the  property  of  a  third 
person  is  injured,  in  a  libel  by  the  latter  to 
recover  his  diamages,  all  the  vessels  should  be 
proceeded  against  as  defendants  to  avoid  mul- 
tiplicity of  suits,  and  to  enable  the  dama^  to 
be  justly  apportioned  amonc:  those  liable  ac- 
cording to  the  law  in  admiralty;  and  that  if  in 
such  suit  the  libelant  proceeds  against  one 
▼esse]  only,  it  is  competent  for  tEe  district 
court  to  award  its  further  process  in  the  cause, 
upon  the  petition  of  the  vessel  sued,  for  the 
arrest  of  the  other  vessels  to  answer  for  their 
share  of  the  damage.  The  question  of  the 
right  to  pursue  this  course  was  discussed  at 
large  bv  tbe  learned  judge  and  the  conclusion 
reached  that  it  was  competent  for  the  district 
court  in  cases  not  provided  for  by  the  rules  in 
admiralty  of  this  court  to  regulate  its  own 
practice  and  to  allow  remedies  accordiog  to 
the  analogies  of  admiralty  procedure  as  new 
exigencies  arose,  which  the  court  might  deem 
necessarv  for  the  due  administration  of  jus- 
tice; and  that  it  was  essential  and  expedient  in 
collision  cases  in  admiralty  that  the  liability 
of  all  persons  or  vessels  involved  should 
be  determined  in  a  single  action  rather  than 
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in  successive  independent  suits.  The  decis- 
ion was  announced  February  7,  1^<83,  and 
on  March  26,  1883,  Rule  59  in  admiralty  wa« 
promulgated  by  this  court.  112  U.  S.  7^ 
Appx.  [20:  927  Appx.].  This  rule  provide<i 
for  procedure  through  which  in  a  suit  against 
one  vessel  for  damage  by  collision  pri>ces»> 
might  be  issued  in  the  same  suit  against  any 
other  vessel  charged  with  contributing  to  ihie- 
same  collision,  or  any  other  party,  and  for 
proceedings  thereon. 

In  Tlie  Alert  the  district  court  decided  that 
in  an  actiou  in  rem  against  a  chartered  ship 
for  damage  to  car^o,  the  charterers  might,  on 
the  claimants'  petition  showing  that  tbe  dam- 
age arose  from  the  charterers'  fault,  be  made 
parties  defendant  on  the  analogy  of  The  Hud- 
son,  and  of  Rule  59.    Afterwards,  the  court, 
having  no  doubt  upon  tbe  evidenre  taken  in 
the  case  that  libelant  was  entitled  to  a  decree^ 
a^inst  the  Alert,  while  it  did  not  clear  up  tbe 
dispute  between  the  codefendants,  held  that 
the  libelant  might  take  a  *decree  a^inst|5!21> 
the  Alert,  and  the  case  be  retained  for  subse- 
quent determination  as  between  tbe  defendanta. 
44  Fed.  Rep.  685.  The  claimants  tbereupoo  ap- 
pealed to  the  Circuit  Court  of  Appeals  for  th«^ 
Second  Circuit,  because  tbe  dibtrict  court  bnd 
not  decided  the  whole  case  and  determined  tbe 
rights  of  all  the  parties  thereto,  but  the  decree 
of  the  circuit  court  was  afl^med.    61  Fc-d. 
Rep.  113. 

The  opinion  of  the  district  judire  on  the  mo- 
tion to  set  aside  tbe  process  agaiost  tlie  char- 
terers as  unauthorized  (40  Fed.  Rep.  836)  is.  an 
able  and  exhaustive  discussion  of  the  question 
involved. 

The  Alert  was  sued  in  rem  for  damage  tn 
cargo  by  the  breaking  of  her  tackle  while  dit> 
charging  under  a  charter,  and  her  ownent  in 
their  answer  averred  that  the  tackle  was  fur- 
nished either  by  tbe  shipper  or  by  the  charter^ 
ers  under  a  special  agreement  between  them 
and  not  by  the  ship.  The  learned  jud^  said: 
"The  papers  on  which  the  present  order  againat 
the  charterers  was  issued  show  that  tbe  con- 
tract  sued  on  was  the  charterers'  contract. 
The  libel  is  for  damages  upon  tbe  breach  of 
this  contract,  through  a  negligent  delivery  of 
cargo.  The  charterers  were  in  possef^vion  of 
the  ship;  they  were  the  owners  pro  hoc  rice; 
they  were  the  principals  in  the  contract.  The 
bill  of  lading  was  their  obligation,  not  that  of 
the  master,  who  protested  against  such  cargo» 
and  no  fault  appears  in  the  ship  cv  nuister. 
The  owners  of  the  ship,  who  have  been  ob- 
liged to  interpose  as  claimants  to  prevent  the 
sacrifice  of  their  property,  and  the  master,  are 
under  no  personal  responsibility.  They  ire 
strangers  to  the  contract  sued  on,  and  without 
any  certain  means  of  ascertaining  the  facts,  or 
producing  the  evidence  of  them.  Upon  tb# 
case,  as  thus  far  presented,  if  the  ship  is  lia- 
ble, tbe  charterers  are  also  liable,  ana  bound 
to  indemnify  the  claimants.  Tet  tbe  claim- 
ants, if  defeated  in  this  suit,  when  the?  su* 
the  charterers  for  indemnity  may  be  agaio  de- 
feated through  tbe  difference  in  tbe  pr«>ors; 
and  the  libelants,  if  defeated  here,  may  ajrain 
sue  the  charterers.  If  the  charterers  admitted 
their  obligation  to  indemnify  the  claimants  for 
tbe  results  of  the  present  action,  or  if  tbera 
were  any  express  contract  Imposing  this  ob)i^ 
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530]  ntlon  ^on  them,  the  need  of  Fucb  an  or- 
der tstbe  fHYsent  would  be  less,  since  notice  to 
tbe  darterers  of  tbe  pendency  of  this  aciion, 
tad  an  opportunity  to  defend  it,  would  bind 
tkm  by  u^  result,  .  .  .  tbougb  ibis  would 
B0(  prexentthe  injustice  to  tbe  sbipownersof  be- 
\Mg  compelled  to  pay  tbe  damages  on  tbe  cbar- 
terers*  contrmct  before  tbe  latter  were  called  on 
for  payment. 

**Tbe  cbarterera,  however,  do  not  admit  tbeir 
Babibty  to  indemnify  tbe  shipowners.  There 
a  DO  express  contract  covering  tbe  point.  Tbe 
oUlfation  of  tbe  charterers  to  indemnify  is  di- 
rectly involved  in  the  question  to  be  tried  in 
ftissnit,  viz,  whether  the  charterers  agreed  to 
np^j  the  tackle,  and  depends  on  tbe  same  ev- 
kicoce.  The  charterers,  if  not  made  parties 
DOW,  might  litigate  tbe  same  question  anew  in 
uy  subsequent  suit.  .  .  .  Under  tbe  former 
pnctice  in  eauity,  the  charterers  would  be 
voogbt  in  as  defendants  as  a  matter  of  course. 
Uodo'  the  present  practice  in  England,  since 
18^  the  introduction  of  third  persons  in  such 
OKI  it  in  tbe  ordinary  course  of  procedure, 
e?CB  in  common  law  suits." 

Many  cases  under  tbe  English  Judicature 
Act  were  cited,  and  the  practice  in  countries 
deriving  tbeir  procedure  from  the  civil  law 
cniDioed  in  the  light  of  authority. 

la  the  case  at  mr  tbe  bill  of  lading,  under 
which*  tbe  cargo  described  in  tbe  libel  was 
transported,  was  the  contract  of  tbe  New 
York  A  Porto  Rico  Steamship  Company  and 
oot  tbe  contract  of  the  abipowners.  It  was 
issued  in  virtue  of  authority  conferred  by  tbe 
charter  party,  and  tbe  charter  party  was  al- 
le^  in  tbe  petition  to  be  tbe  basis  of  tbe  claim 
Dade  by  the  shipowners  to  receive  indemnity 
for  any  sum  they  might  be  compelled  to  pay 
bv  reason  of  the  charterers'  negligence  in  and 
ibnat  tlie  transportation  of  tbe  cargo. 

Tbe  district  court  bad  jurisdiction  over  sub- 
ject-matter and  parties  so  far  as  the  libel  was 
cuBcemed,  and  if,  after  decree  thereon  against 
tbe  shipowners,  the  latter  had  brought  suit 
tguDst  the  charterers  to  recover  from  them, 
imder  the  provisions  of  the  charter  party,  tbe 
damtses  the  shipowners  had  been  compelled 
5:ilTto  pay.  or  if  libelants  had  originally  *pro- 
ceedea  against  the  charterers  in  personam  for 
breach  of  the  implied  or  expressed  obligations 
of  ibe  bill  of  lading,  the  district  court  would 
have  had  ^risdictioo. 

hi  this  mstanoe,  the  district  court  saw  fit  to 
adopt  tbe  practice,  which  would  have  obtained 
in  equity,  of  bringing  all  tbe  parties  in  and 
tryiar  the  whole  matter  at  once,  and  we  are 
askedto  prohibit  that  court  from  so  proceeding 
00  tbe  ground  of  want  of  jurisdiction  thus  to 
iai^ead  tbe  charterers. 

We  have  recently  thus  stated  tbe  principles 
applicable  to  tbe  issue  of  the  writ  of  prohibi- 
tion, in  Bi  Riee,  ante,  p.  198:  ''Where  it  ap- 
peus  that  tbe  court,  whose  action  is  sought  to 
be  probil)ited,  has  clearlv  no  jurisdiction  of 
tbe  cause  originally,  or  of  some  collateral  mat- 
ter arising  tbereki,  a  party  who  has  objected 
to  tbe  Jurisdiction  at  the  outset  and  has  no 
other  remedy  is  enUlled  to  a  writ  of  prohibi- 
tion as  a  matter  of  right.  But  where  there  is 
«»otber  legal  remedy  by  appeal  or  otherwise, 
or  where  tbe  question  of  tbe  jurisdiction  of  the 
court  is  doubtful,  or  depends  on  facts  which 
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are  not  made  matter  of  record,  or  where  the 
application  is  made  by  a  stranger,  tbe  granting 
or  refusal  of  tbe  writ  is  discretionary.  Nor  is 
tbe  granting  of  the  writ  oblieatpry  where  the- 
case  has  gone  to  sentence,  and  the  want  of  ju- 
risdiction does  not  appear  upon  tbe  face  of  the- 
proceedings.  Smith  v.  Whitney,  116  U.  S.  167^ 
173  [29:  m,  6021;  Er  parte  Cooper,  U8U.  8. 
472,  495  [86:  232,  289]." 

Without  reviewing  the  action  of  the  district 
court  on  its  merits,  it  certainly  cannot  be  said 
that  that  court  was  clearly  without  jurisdic- 
tion, or  that  petitioners  were  without  other 
remedy  for  in  the  event  of  a  decree  against 
them,  they  could  appeal  directly  to.  this  court 
on  the  question  of  jurisdiction,  or  to  the  cir- 
cuit court  of  appeals  upon  the  whole  case,  and 
that  court  might  certify  the  question  to  tbi» 
for  decision.  Morrison  v.  District  Court  of  U. 
8.  147  U.  S.  14,  26  [37:  60,  65j;  United  States 
V.  Jakn,  ante,  p,  87. 

And  the  case  is  far  from  being  one  in  which 
we  should  regard  it  as  a  proper  exercise  of  dis- 
cretion to  interfere  with  tbe  orderly  progress 
of  tbe  suit  below  by  tbe  issue  of  this  writ. 
The  district  court,  having  general  jurisdiction 
over  the  subject-matter  and  over  the  parties, 
should  be  allowed  to  'proceed  to  decis-  [53^ 
ion,  and  if  error  has  been  committed  in  enier- 
taining  tbe  claimants'  contention  against  the 
charterers  in  tbe  same  suit  with  tbe  libel  against 
the  ship,  it  may  be  corrected  on  appeal.  B^ 
parte  Fassett,  142  U.  S.  479,  484  [85:  1087, 
1088]:  Moran  v.  Sturges,  154  U.  8.  256,  28d 
[88:  981,  991]. 

Writ  of  prohibition  denied. 


ELIZA  COOPER  et  al.,  Plffls,  in  Err.^ 

V, 

STEWART  NEWELL. 
(See  8.  C.  Reporter's  ed.  683-634.) 

Jurisdiction  of  circuit  court. 

The  description  of  tbe  defendants  in  plalntitTs  pe» 
titloo  as  **  residents  of  Galreston  county  in  tbe 
state  of  Texas,**  is  not  sufficient  alletration  uf 
citizenship  to  give  tbe  circuit  oourt  jurisdJctioo 
of  the  auit. 

[No.  129.] 

Submitted  Dee.  18, 1894,  Decided  Jan,  7, 1895. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  to 
review  a  judgment  for  tbe  plaintiff,  Stewart 
Newell,  against  Eliza  Cooper  el  al,,  defend- 
ants, in  an  action  of  trespass  to  trv  the  title  to 
lands,  in  Harris  county,  Texai.  lUversed,  and 
cause  remanded, 

Tbe  following  is  plaintiff's  petition,  or  com.^ 
plaint: 
The  State  of  Texas, ) 
County  of  Galveston.  ) 
In  tbe  Circuit  Court  of  the  United  States  for 

K<yrR.^As  to  jurisdiction  of  United  States  circuit 
cnurt  depending  on  parties  and  residence^  see  note  to 
Emory  v.  Greeooutfb,  1: 640. 

As  to  to  Cf>luraJ)U  conveyances  to  enable  suit  to  b# 
brought:  motive  of  transfer;  when  no  objection;  eoU" 
pons:  residence  of  assignor^  see  note  to  McDonald  v» 
.  Smaliey,  ^  2b7. 
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the  District  of  the  State  of  Texas.  Sitting  in  the 

"City  of  Galveston. 

To  the  Hon.  the  circuit  court  of  the  United 

States  sitting  at  Galveston: 

The  petition  of  Stewart  Newell,  a  resident 
citizen  of  the  city  of  New  York,  in  the  state 
of  New  York,  hereinafter  styled  plaintiff, 
•complaining  of  Eliza  Cooper.  B.  P.  Cooper, 
4»nd  Fannie  Westrope,  all  residents  of  Gal- 
veston county,  in  the  state  of  Texas,  and  here- 
inafter stvled  defendants. 

That  on  the  first  day  of  June  A.  D.  1890, 
plaintiff  was  lawfully  seized  and  possessed  of 
the  tract  of  land  hereinafter  described,  situated 
In  the  county  of  Harris,  in  the  state  of  Texas, 
holding  the  same  in  fee.  simple. 

That  on  the  day  and  year  last  aforesaid, 
<]efendant8  entered  upon  said  premises  and 
ejected  plaintiff  therefrom  and  unlawfully 
withholds  from  plaintiff  the  possession  thereof, 
to  his  damage  five  hundred  dollars. 

That  the  premises  so  entered  upon  and  un- 
lawfully withheld  by  defendants  from  plain- 
tiff are  bounded  and  described  as  follows, 
to  wit,  the  the  same  being  a  part  of  the  Luke 
Moore  league,  and  the  part  thereof  in  contro- 
yersy  in  this  suit  is  described,  to  wit:    Be- 

finninir  at  a  gum  S.  70  degrees  E.  500  varas 
rom  N.  W.  corner  Luke  Moore  league  for 
northwest  comer  and  which  is  the  N.  E.  comer 
of  lot  No.  1,  thence  S.  20  degrees  West,  2000 
y's.  to  a  pine  tree  2i  feet  dia.  for  the  8.  W. 
corner  ana  which  is  the  S.  E.  corner  of  lot  No. 
S;  thence  S.  70  degrees  E.  5G0  varas  to  a  post 
•Oak  8  inches  in  dia.  for  S.  E.  corner;  thence 
north  20  degrees  E.  2000  varas  to  a  gum  4 
inches  in  dia.  on  the  northeast  boundary  line 
of  Luke  Moore  league;  tbence  north  70  degrees 
west  500  varas  with  said  Moore's  northeast 
boundary  line  to  the  place  of  t)e^nning,  con- 
taining 177  acres  of  land,  comprising  lots  two 
4ind  four. 

That  the  foregoing  described  premises  are  of 
the  value  of  fifty  thousand  dollars. 

Wherefore  plaintiff  prays  for  citation  re- 
quiring each  of  said  defendants  to  an- 
swer hereto,  and  upon  a  final  hearing  for  a 
Judgment  against  said  defendants  for  said 
premises,  a  decree  and  writ  of  possession 
tberefor.  and  for  costs  of  suit,  and  for  general 
and  special  relief;  and  in  duty  bound  will  ever 
jpray. 

Lane,  Mayfield  &  John  Ireland, 

Atiys.  for  Plaintiff. 

There  is  no  other  allegation  in  the  record  as 
to  the  citizenship  of  the  defendants.  No  ques- 
lion  of  jurisdiction  of  the  court  below  was 
xaised  in  that  court. 

Mr,  F.  Charles  Hame»  for  plaintiffs  in 
«rror: 

The  court  had  no  jurisdiction  of  the  cause; 
in  tha(  the  citizenship  of  the  defendants  is  not 
disclosed  by  the  record. 

Nothing  appean  but  that  defendants  are 
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complained  of  as  "all  residents  of  €lalycstoB 
county,  in  the  state  of  Texas." 

Menard  v.  Goggnn,  121  U.  S.  253  (30:  914); 
Johnson  v.  C/tHntian,  125  U.  S.  642  (31:  820). 
Hobertson  y.  Oase,  07  U.  S.  647  (34:  10r>^); 
HaUtead  y.  BvsUr,  119  U.  S.  342  (30:  462); 
Orace  v.  America ti  Cent.  Int.  Co.  109  U.  S. 
278,  283,  284  (27:  932.  934,  935);  MantJUld.  C. 
dk^L.  M.  R.  Co.  V.  Swan,  111  U.  S.  379,  a9*2 
(28:462, 463);  Continental  L.  Ins.  Co.  y.  Moods. 
119  D.  S.  237,  239, 240  (30:  3b0, 381):  Ecerhnrt 
V.  Huntscille  Female  College.  120  U.  S.  223 
(30:  623);  Cameron  y.  Bodges,  127  U.  8.  822. 
325,  326  (32: 132,  133.  134). 

Messrs.  A.  H.  Garland  and  John  Ire- 
land»  for  defendant  in  error: 

It  is  true  that  the  petition  does  not  state 
with  directness,  that  defendants  below  were 
citizens  of  the  state  of  Texas,  but  if  their  citi- 
zenship can  be  sufficiently  shown  by  the  rec- 
ord that  will  be  sufficient.  In  other  words,  it 
is  not  necessary,  in  order  to  crive  the  Jurisdic- 
tion, that  citizenship  should  absolutely  be 
averred  in  the  petition  or  declaration. 

Pittsburg,  C.  d;  St.  L.  R.  Co.  v.  liams^,  89 
U.  S.  22  Wall.  828  (22:  824);  Bribes  y.  Spcrry. 
95  U.  S.  401  (24:  3«0);  Robertson  v.  Oa#c,  97 
U.  S.  646  (24:  1057);  Grace  v.  American  Cent 
Ins.  Go.  109  U.  S.  278  (27:  932). 

Tbey  are  averred  in  the  petition  to  be  resi- 
dents; residence  is  prima  facie  evidence  of 
citizenship. 

Pequignot  y.  Detroit,  16  Fed.  Rep.  211,  aod 
cases  cited. 

Then  they  are  served  with  process  where 
they  are  residents,  and  they  come  and  appear 
by  attorney  and  plead  to  the  merits  cf  the 
case. 

Here  is  an  express  waiver  of  the  question, 
and  a  virtual  admission  of  citizenship. 

Taylor  v.  CooJc,  2  McLean,  516. 

And  it  is  entirely  too  late,  in  view  of  these 
facts,  to  insist  upon  the  question  here. 

Gassies  v.  Ballon,  31 U.  S.  6  Pet.  761  (8: 575); 
United  States  Exp.  Co.  v.  Eo:tntae,  75  U.  S.  8 
Wall.  842  (19:  457);  Bradstreet  y.  Thomas,  87 
U.  S.  12  Pet.  59  (9:  990). 

This  is  even  a  stronget  case  than  that  of 
Brudstreet,  because  in  that  case  the  ques 
tion  was  attempted  to  be  raised  during  tlie 
trial,  but  it  was  held  the  part^  bad  waited 
too  long  even  in  that  court;  but  in  the  present 
case,  a  long  nnd  protracted  trial  has  been  had. 
in  which  there  are  almost  direct  admissions  of 
citizenship,  and  here,  after  all  these  tbingi, 
for  the  first  time  the  objection  It  made. 

Messrs.  A.  H.  Garland  and  John  Ir*> 
land  for  defendant  in  error. 

The  Ch iefjvstice:  The  j udgmen t  is  pcvefw*d 
and  the  cause  lemanded  to  the  circuit  court  for 
further  proceedings,  upon  the  authority  of 
Home  v.  Georoe  II,  Hammond  Co.  ante,  p.  197, 
and  cases  cited. 
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STEVENSON  BURKE  and  Charles  G. 
HiCKOX,  Admr.  of  Charles  Hickox,  de* 
ceased,  ApptB, 

AMERICAN  LOAN  &  TRUST  CO. 

4Gee  &  C  fiet>orter*8  ed.  58i-j!86.) 
WegoUable  bond* — bona  fide  holder, 

1  9efotijU>te  bonds  may  be  traneferrod  by  the 
boMer  to  a  bona  fide  purchaser  so  as  to  vest  lo  the 
tatter  a  rood  title  as  against  all  equities  between 
t^  maker  and  the  original  holder. 

1  A  partr  who  baa  agreed  to  negotiate  certain 
itHruad  bonds  and  receive  for  his  compensation 
ten  per  cent  on  the  bonds  nef^otiated  or  disposed 
of  parable  In  such  bonds  at  par,  and  has  per- 
formed such  agreement,  is  to  be  protect<'d  as  a 
bona  fide  bolder  of  the  bonds  earned  by  and  de- 
limed  to  him. 

[No.  103.] 

Argued  Dec.  4,  ISOJ^    Decided  Jan,  7,  1895, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  I  he  United  States  for  the  Northern  Dis- 
trict of  Ohio,  of  distributioD  of  the  proceeds 
ot  a  sale  on  foreclosure  of  the  Toledo,  Colum- 
bus <b  Southern  liailway,  in  the  case  of  the 
American  Loan  &  Trust  Company,  against 
«id  railway  company  et  aL,  and  deciding  as 
to  the  ownership  of  certain  bonds  of  said  rail- 
way compaDv.    Afflrmed, 

Statement  by  Mr,  Justice  Brewer: 
On  January  28. 1887,  a  decree  of  foreclosure 
and  sale  was  entered  in  the  Circuit  Court  of 
the  Uaiied  States  for  the  Northern  District  of 
Ohio,  in  the  case  of  The  American  L/taii  dt 
Tnut  Company  T.  The  Toledo,  Volnmbue  db 
SmtAftn  Railieay  Chmpany  and  llieophilua 
P.  Brown,  In  this  decree  there  was  a  finding 
that  on  April  22.  1885,  the  defendant  railway 
conpaoy,  owniog  a  line  of  railway  with  ap- 
pimeoaoces  extending  from  Toledo  to  Find- 
kj.  had  issued  825  bonds  of  $1000  each,  and 
secured  the  same  by  a  trust  deed  on  all  its 
property,  and  that  it  had  defaulted  in  the  pay- 
ment of  interest  on  the  bonds;  and  an  order 
tor  a  sale  of  the  property  in  satisfaction  of  the 
debt,  principal,  and  interest.  On  October  Iti, 
lt$^.  the  property  was  sold  for  the  sum  of 
|OOi),000  to  Stevenson  Burke  and  Charles 
Hickox,  who  turned  in  on  their  purchase  713 
of  the  outstanding  bonds,  and  at  the  same  time 
made  claim  of  title  to  the  remaining  112  not 
in  tbeir  possession.  On  February  4,  1889,  the 
asle  was  confirmed,  and  the  dispute  as  to  the 
♦wnersh-p  of  the  bonds  not  surrendered  was 
TfffrTHi  to  a  special  master,  who,  on  March  25. 
535]  181^0,  *reported  adversely  to  the  claims 
ih<-reio  of  the  said  purchasers.  This  report 
was  sustained  by  the  court  on  December  20, 

Xon.— ^8  to  neQoiiai/OUy  of  railroad  hnnds^  see 
oote  to  White  v.  Vermont  &  M.  U.  Co.  10:  ^l. 

Ax  to  negotinhle  paper  execitUd  in  llauk:  blanhB 
Med  in  negotiahU  pap^:  rights  of  ho)Ui  fide  holder* 
«e  note  to  Dank  of  Pittsbur^r  v.  Neal.  16:  Jtti, 

A*  to  recUaU  in  neaotiable  homle  or  teeuritl^B,  as 
e^tdohce  of  the  fact  recited  and  ox  an  estoppel^  eee 
oofe  to  Mercer  County  v.  Hackctt.  17: 548. 

Am  to  hfmdK  ofllcial  and  other ^  and  for  dehts:  liahfl. 
ifMnfmret  rs on,  see  notes  to  United  States  v.  Oiled, 
3c  iQB:  and  Postmaster  General  v.  Euriy,  6:  577. 
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1890,  and  a  final  decreeof  distribution  entered. 
Pcndiug  these  proceeding's  Ciiarles  Hickox 
died,  and  an  order  of  revivor  as  to  his  interest 
wus  eHered  in  the  name  of  Charles  G.  Hickox. 
his  administrator.  From  the  decree  the  appel- 
lants took  this  appeal.  On  the  hediiOj>  in  ibis 
court.the  only  contention  was  as  to  the  owner- 
ship of  80  of  these  bonds  which  had  been  de- 
livered lo  the  Americim  Finance  Company. 

The  dispute  as  to  title  grew  out  of  these 
facts:  Prior  to  April  14,  1«84,  Theophilus  P. 
Brown  was  the  owner  of  all  the  stoik  except 
a  nominal  amount,  and  of  all  the  first  mort- 
gage bonds,  amounting  to  $800,000  of  the  To- 
leno  &  Indianapolis  Railway  Company.  The 
bonds  wet^e  held  in  hypothecation  by  various 
persons  or  corporations  to  secure  the  payment 
of  certain  obligations  of  the  railway  company 
or  of  Brown.  The  railroad  had  been  con- 
structed from  Toledo  to  Find  lay,  in  the  state 
of  Ohio,  a  distance  of  about  41  miles,  but  was 
at  that  time  in  the  hands  of  a  receiver.  There 
were  also  sundry  lien  claims  for  right  of  way, 
lumber,  and  material.  *  In  order  to  extricate 
bimself  and  the  railway  company  from  the 
financial  embarrassments,  and  to  provide  for  ex- 
tending the  railroad,  he,  as  party  of  the  fiist 
part,  on  that  day  entered  into  a  contract  with 
the  American  Finance  Company  as  party  of 
the  second  part.  The  contract  provided  con- 
ditionally for  the  organization  of  a  new  rail- 
road corporation.  To  this  new  corporation 
all  the  stuck,  bonds,  property,  and  f  ranchiH'S 
of  the  old  corporation  were  to  be  sold  and 
transferred,  and  the  former  was  to  issue  its 
stock  and  bonds— of  the  former  $25,000  per 
mile,  and  of  the  latter  $20,000  per  mile— such 
stock  and  bonds  to  be  used  in  the  purchase  of 
the  properties  of  the  old  corporation,  in  the 
payment  of  its  debts  and  obligations,  and  in 
extending  the  road.  The  Finance  Company 
WHS  to  undertake  the  work  of  organization,  the 
settlement  of  the  claims,  and  the  procuring  of  a 
loan  of  from  $800,000  to $400,000  in  money,  to 
be  secured  by  the  promitssory  note  of  the  party 
of  the  first  part,  and  a  pledge  of  either  bonds  of 
the  old  or  the  new  corporation,  the  money  thus 
raised  to  be  used  in  'payment  of  the  [536 
debts,  and  in  extension  oi  the  rond.  Articles 
six,  nine,  and  ten  of  the  contract  are  as  follows: 

**Article  VI.  There  is  to  be  allotted  and  paid 
to  said  party  of  the  second  part  in  considera- 
tion of  the  premises,  a  commission  or  compen- 
sation of  two  and  one  half  per  centum  on  the 
amount  of  money  raised  by  said  party  of  the 
second  part  for  said  party  of  the  fiVst  part 
by  way  of  loans  or  by  means  of  the  settlement 
of  the  claims  and  obligations:  such  commis- 
sion or  compensation  to  be  payable  at  such 
time  as  the  money  received  from  such  loan  or 
loans  shall  be  paid  over  to  said  party  of  the 
first  part  by  said  party  of  the  second  part,  cr 
as  the  existing  obligations  secured  by  the 
pledge  of  the  l^nds  as  collateral  shall  be  taken 
up,  and  as  said  liens  and  other  claims  shall  be 
paid  by  said  party  of  the  second  part,  it  being 
understood  tlint  the  commission  mentioned  in 
this  article  will  have  been  earned  by  said  parly 
of  the  seconil  part  whenever  the  settlement 
shall  be  brought  about  as  result  of  this  agree- 
meut.  Bui  it  is  understood  and  agreed  that  if 
and  so  far  as  the  loan  of  money  shall  be  ob- 
tained, said  party  of  the  first  part  is  to  have 
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the  right  of  causing  the  purchase  of  such 
claims  and  liens  upon  such  terms  as  he  may 
be  able  to  make  with  the  holders  thereof,  and 
that  whatever  discouDt  is  saved  in  such  pur- 
chase shall  inure  to  the  benefit  of  said  party  of 
the  first  part." 

"Article  IX  Said  party  of  the  second  part 
is  to  receive  in  consideration  of  the  premises  a 
commission  or  compensation  often  per  centum 
on  the  face  or  par  value  of  the  bonds  and  stock 
issued  and  to  oe  issued  by  said  railroad  com- 
panies-and  neii^otiated;  said  ten  per  centum  on 
said  bonds  being  payable  In  said  bonds  at  par, 
or  in  the  net  cash  proceeds  of  the  sales  thereof, 
at  its  option,  and  on  said  stock  in  said  stock  at 
par;  such  payments  or  deliveries  to  be  made 
from  time  to  time  pro  rata  as  any  of  said  bonds 
shall  be  negotiated,  sold  or  exchanged  for,  out- 
standing liabilities  or  for  property,  labor  and 
materials  required  by  said  railroad  companies 
or  either  of  them,  or  otherwise  used  or  dis- 
posed of. 

* 'Article  X.  In  addition  to  the  said  ten  per 
centum  of  stock  hereinbefore  agreed  to  be  paid 
537]  to  said  party  of  the  second  *part  as  com- 
mission, there  is  to  be  appropriated  and  trans- 
ferred to  said  party  of  the  second  part,  as  here- 
inbefore mentioned,  in  further  consideration  of 
the  premises  and  of  its  undertakings  to  secure 
the  marketing  of  said  bonds,  the  forty  five  per 
centum  of  the  capital  stock  of  said  new  railroad 
company,  the  same  to  be  issued  and  delivered 
to  said  party  of  the  second  part  pro  rata,  from 
time  to  time,  as  said  bonds  or  any  of  them 
shall  be  negotiated  or  otherwise  disposed  of«  as 
provided  in  paragraph  last  above  written:  but 
the  total  of  said  ten  per  centum  commission 
on  stock  and  l>onds  shall  not  exceed  ten  centum 
of  the  amount  issued  for  each  mile  of  road  in 
the  name  of  the  new  raUroad  company." 

In  pursuance  of  this  agreement  che^nance 
Company  made  arrangements  with  Israel  B. 
Mason,  of  Providence,  and  Francello  G.  Jill- 
son,  of  Woonsocket,  in  Rhode  Island,  for  a 
loan  of  $825,000,  but  before  the  loan  was  actu- 
ally consummated,  and  on  September  24, 1884, 
a  tripartite  agreement  was  enters  into  between 
Brown  as  party  of  the  first  part,  the  Finance 
Company  as  party  of  the  second  part,  and 
Mason  and  Jillson  as  parties  of  the  third  part, 
which  contained  these  recitals  and  stipula- 
tions: 

**Tbat  whereas  an  agreement  was  entered 
into,  under  date  of  April  14,  1884,  by  and  be- 
tween said  parties  of  the  first  and  second  part 
(copies  of  which  are  held  by  each  of  the  par- 
tics  hereto)  in  relation,  among  other  things  to 
the  negotiation  undertaken  by  said  party  of  the 
second  port  for  said  party  of*  the  first  part  of 
the  notes  of  said  party  of  the  first  part  to 
the  amount  of  $825,000,  and  also  to  the  ne<ro- 
tiation  of  $800,000  of  the  stock  and  $800,000 
of  the  first  mortgage  bonds  of  said  Toledo  & 
Indianopolis  Railway  Company,  and  said  party 
of  the  second  part  has  requested  said  parties  of 
the  third  part  to  take  said  notes  on  behalf  of 
them  and  associates,  and  said  parties  of  the 
third  part  have  consented  thereto,  upon  and 
subject  to  the  terms  and  conditions  herein  ex- 
pressed, and  subject  to  the  consummation  of 
all  the  details  to  the  satisfaction  of  all  the  par- 
ties hereto: 

''It  Is  therefore  hereby  agreed  by  and  be- 
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tween  the  parties  hereto  that  said  terms  mod 
conditions  are  and  shall  be  as  follows: 

*"1.  Said  Brown  is  to  make,  endorse,  (^SSS- 
and  deliver  his  several  promissory  notes  id  ap- 
pro vcd  form  and  denominations,  payable  to  bi» 
own  order  within  two  years  from  this  date, 
with  interest  at  six  per  cent  per  annum  frook 
date,  said  interest  to  be  payable  semi  annually, 
and  said  notes  to  be  accompanied  by  first  mort* 
gage  bonds  of  said  Toledo  &  Indianapolis  RhU- 
road  Company,  at  the  rate  of  fifty  cents  on  the 
dollar  as  collateral  security,  said  bonds  bearing 
coupons  maturing  April  1,  1885,  all  past  d'ie 
coupons  and  those  maturing  October  1,  1854.. 
being  first  taken  off  and  canceled. 

•  •••••  m 

"6.  A  bonus  of  ten  per  cent  on  the  amouot 
of  bonds  pledged  as  collatetal  security  for  tLe 
payment  of  said  notes  is  to  be  paid  to  the  pur- 
chasers of  said  notes  at  the  time  of  such  pur- 
chase, in  the  first  mortgage  bonds  of  said  To- 
ledo &  Indianapolis  Railway  Company  at  par. 
•  •••*•• 

"8.  The  net  proceeds  of  said  notes  are  to  be 
deposited  in  such  bank  or  trust  company  as  the 
said  Mason  and  Jillson  and  said  American  Fi- 
nance Company  may  designate;  such  deposit 
to  be  made  for  the  credit  and  account  of  said 
'American  Finance  Company,  trustee,' in  trust 
for  disbursement  by  it  for  the  purposes  bereio- 
above  expressed. 

"9.  All  the  remainder  of  said  $800,000  of 
first  mortgage  bonds  of  said  Toledo  &  Indiana- 
polis Railway  Company  over  and  above  the 
$650,000  of  the  same  pledged  to  secure  the 
payment  of  said  $825,000  of  said  notes  are 
hereby  appropriated  as  follows:  To  the  pur- 
chasers of  said  notes  their  said  bonus,  amount- 
ing to  $65,000  thereof  to  be  distributed  among 
them  prorata  according  to  their  respective 
holdings  of  said  notes.  2l  To  said  American 
Finance  Company  $80,000  thereof,  in  full  pay- 
ment of  all  its  claims  for  commissions  for  nego- 
tiating said  $800,000  of  said  bonds.  3.  Te 
said  Brown  $5000  thereof;  such  approprlatioos 
and  the  delivery  of  said  bonds  to  be  made  from 
time  to  time  prorata  as  said  notes  are  dbposed 
of." 

Provision  was  also  made  in  this  contract  for  a 
substitution  of  the  bonds  and  stock  of  the  new 
corporation  as  soon  as  it  *should  be  or-  [539 
ganized.  These  contracts  were  carried  into  ef- 
fect. Mason  and  Jillson  receiving  the  notes  of 
Brown  to  the  amount  of  $325.000, together  with 
the  bonds  of  the  Toledo,  Columbus  &  Southrm 
Railway  Company,  the  new  corporation,  $6.'i4\. 
000  as  collateral  and  $05,000  as  bonus.  The 
$80,000  bonds  were  delivered  to  the  Finance 
Company.  Subsequently  Brown,  Mason,  and 
Jillson  sold  out  to  Burke  and  Hickox.  and 
transferred  to  them  all  the  bonds  then  remain- 
ing in  their  possession,  to  wit,  the  718  surrea- 
dmd  at  the  time  of  the  purchase. 

Messrs,  SteTenaon    Burke  and   Doj/ii^ 
SeoU  dt  Lewis,  for  the  appellants. 
Mr.  BeiJaaUn  F.  Blwdr  for  appellee. 

3fr.  Justice  Brewer  delivered  the  opinioo 
of  the  court: 

The  contention  of  appellants  Is  that  bv  the 
contract  of  April  14,  1884,  the  Finance  torn- 
pany  was  to  receive  a  commission  of  two  and 
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half  per  cent  upoD  all  moDeys  obtained  by 
«tj  of  loaos;  that  it  bas  been  paid  such  sum; 
tbit  the  ten  per  cent  provided  by  article  nine 
v»  to  be  to  compensation  for  the  negotiation 
4>f  the  bcHida.  and  so  paid  over  to  the  Finance 
Company  from  thne  to  time  pro  rata  as  such 
boads  should  be  negotiated,  sold,  or  exchanged 
for  outstanding  liaoilities,  or  for  property,  la- 
Inr.  and  mateitsl ;  that  none  were  so  negotiated, 
sold,  or  exchanged,  and,  therefore,  nothing 
<fer  became  due  to  the  company  on  account 
tbereof :  that  the  tripartite  agreement  of  Sep- 
tember 24, 1884,  reaffirms  the  same  stipulation, 
lorH  provides  that  the  twnds  shall  be  * 'appro- 
parted  as  folio vrs:  .  .  .  to  said  American 
nMBce  Company  $80,000  thereof  in  full  pay- 
nan  of  all  its  claims  for  commissions  for 
auodatlng  said  $800,000  of  said  bonds.'* 

We  are  unable  to  concur  in  this  construe* 
ikm.  Article  nine  does  not  limit  the  ten  per 
cffit  compensation  to  the  case  of  bonds  '*ne^ti- 
ated,  sold,  or  exchanged,"  but  extends  it  to 
tkote  "otherwise  used  or  disposed  of;"  and 
I720.00O— that  is,  all  of  the  $800,000  except  the 
lea  per  cent  received  by  the  Finance  Company 
<540]  * — were  used  in  securing  the  notes  for 
I32S.000,  and  in  payment  tn  Brown.  So  that  it 
icigbt  plausibly  be  urged  that  under  the  terms 
<tf  the  first  agreement,  taken  by  itself,  the  Fi- 
atnce  Company  had  earned  the  $80,000  of 
boods.  But  we  are  not  limited  to  tbe  language 
<A  the  first  agreement  The  second  provides 
that  the  $150,000  of  bonds  remaining  after  the 
pkd^  of  the  $650,000  to  secure  the  payment 
H)f  I  be  money  borrowed  shall  be  "appropriated" 
ai  follows:  To  the  purchasers  of  the  notes,  a 
boons  of  $65,000:  to  tbe  Finance  Company, 
$80,000;  and  to  Brown,  $5000;  and  the  close 
«f  the  words  of  appropriations,  and  applicable 
10  each  of  them,  is  this  language:  *'Such  ap- 
propriations and  the  delivery  of  said  bonds  to 
be  made  from  time  to  time  pro  rata  as  said 
notes  shall  be  disposed  of."  The  notes  were 
all  disposed  of,  and  so,  within  the  letter  of  this 
atipolation,  tbe  time  had  arrived  for  the  ap- 
propriation and  delivery  of  all  of  the  bonds. 
Tbe  purchasers  of  the  notes,  as  well  as  Brown, 
miqoesUi)nably  took  title  to  the  bonds  *'ap- 
pfopriated"  to  them;  why  did  not  the  company, 
the  second  of  the  three  parties  named,  in  like 
•sDoer  obtain  title? 

Not  only  had  the  time  arrived  for  tbe  "ap- 
propriation" of  these  bonds  to  tbe  Finance 
<>QDpany.  but  in  fact  they  had  been  delivered. 
Each  bond  carried  on  its  face  a  proviso  that  it 
abooki  not  become  valid  of  obligatory  until 
authenticated  bj  the  signature  of  the  trustee. 
As  so  question  is  made  of  tbe  validity  of  these 
hoods.  It  must  be  assumed  that  thev  were  thus 
<Kh  duly  authenticated.  Negotiable  bonds— 
aad  tboe  were  negotiable  boods— may  be 
traofferred  by  the  holder  to  a  bona  fide  pur- 
^laser  so  as  to  vest  in  the  latter  a  good  title  as 
a^.«t  all  the  equities  between  the  maker  and 
the  oridnal  bolder,  and  at  a  matter  of  fact  the 


Finance  Company  did  before  this  controversy 
appropriate  all  of  these  l>onds  as  collateral 
security  for  loans  made  to  it,  and  otherwise. 
Knowledge  that  these  bonds  could  be  thus  used 
must  be  assumed,  and  as  there  is  no  pretence 
that  the  Finance  Company  surreptitiously  or 
fraudulently  obtained  possession,  it  is  a  fair 
inference  t hat  tbey  were  delivered  to  it  with  tbe 
understanding  on  the  part  of  all  tbe  parties  of 
iu  full  right  to  them. 

*Tbere  is  no  full  disclosure  of  all  the  [54 1 
circumstances  under  which  tbe  several  holders 
received  these  bonds  from  the  Fioaoce  Com- 
pany, and  no  testimony  to  impeach  their  good 
faith  in  tbe  transactions  by  wbicb  tbey  re- 
ceived them.  It  is,  therefore,  dilBcult  to  see 
why,  even  if  any  doubt  existed  as  to  tbe  title 
of  the  Finance  Company,  they  are  not  pro- 
tected as  bona  fide  holders. 

Still  further,  the  tripartite  agreement  was  as 
we  have  seen,  executed  on  September  24, 1884. 
Eight  days  before  its  execution,  and  on  Sep- 
tember 16  tbe  president  of  tbe  Finance  Com- 
pany wrote  to  Brown  a  letter,  received  by  him 
on  the  next  day,  the  17th,  in  which  letter  it 
was  stated:  '*Our  company  cannot  afford,  of 
course,  for  tbe  little  2^  per  cent  commission  on 
the  loan  only,  to  use  its  position  and  capital  to 
set  tbe  road  on  its  feet  and  take  the  risk  of  yowT 
death,  and  any  contingency  that  might  other- 
wise arise,  and  hence  we,  and  Messrs.  Jillson 
&  Mason,  are  treating  tbe  negotiation  as  a  sale 
of  the  bonds,  but  in  doing  this  our  company 
extinguishes  all  its  claims  for  commissions,  so 
far  as  the  present  portion  of  the  road  is  con- 
cerned." 

With  such  statement  of  the  understaodiog 
of  the  Finance  Company.  Brown  signed  the 
tripartite  agreement,  providing  for  tbe  appro- 
priation of  the  $80,000  of  bonds  to  the  Finance 
Company  in  full  payment  of  all  its  claims  for 
commissions.  It  is  bard  to  believe,  in  tbe  light 
of  this  letter,  that  the  parties  had  any  other 
idea  than  that,  at  least  as  soon  as  the  notes 
were  disposed  of,  the  $80,000  should  become 
the  property  of  the  Penance  Company.  Brown 
V.  American  Finance  Co.  31  Fed.  Rep.  516. 

Finally,  it  is  found  by  the  master  that  '*the 
Finance  Company  did  in  fact  render  import- 
ant services  to  T.  P.  Brown  under  these  agree- 
ments in  the  negotiating  of  said  bonds  and 
negotiating  of  loans,  which  enabled  T.  P. 
Brown  to  pay  off  the  claims  against  the  old 
Toledo  &  Indianapolis  Railroad  Company,  and 
thereby  secure  possession  and  control  of  the 
bonds  of  said  Toledo  &  Indianapolis  Railroad 
Company  wbicb  bad  been  hypothecated  to 
various  parties  to  secure  the  claims  for  which 
said  company  was  indebted." 

•  We  think  that  the  circuit  court.in  vie7e\R^fi 
of  all  of  theee  considerations,  did  not  err  in  it» 
eondfuion,  and,  therrfore,  its  decree  ie  affirmed. 

Mr.  Justice  Brown  took  no  part  in  the  de- 
cision of  this  case. 
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Supreme  Court  or  the  Chited  States. 
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bTATE  OF  SOUTn  CAROLINA,  Plff.  in 

Err., 


V, 


EDWARD  B.  WESLEY. 

(See  8.  C.  Reporter's  ed.  542  54S.) 

Defects  in  reeord—tiaU  as  a  party, 

L  Beferenoe  cannot  properly  be  had  to  Transcript 
of  the  record  in  a  cose  pendingr  in  another  court 
to  supply  defects  in  the  record  of  a  case  in  this 
court. 

t.  Where  the  state  was  not  a  party  to  the  record  in 
the  circuit  court  and  did  not  become  a  party  by 
intervention,  but  expressly  refused  to  submit  its 
rifrhts  to  the  jurisdiction  of  the  court,  the  writ 
of  error  brought  by  the  state  will  be  dismissed. 

8.  The  circuit  court  should  not  arrest  proccedi niis 
in  a  suit  for  the  possession  of  land  to  which  the 
state  is  not  a  part.r.  upon  the  mere  suggestion  of 
the  attorney  tr^^ueral  of  the  state  that  the  land 
to  oecu  pied  and  poesessed  throuirb  an  officer  of 
the  6tate  who  is  the  custodian  of  tho  same,  and 
used  by  the  state  for  public  uses,  where  such 
averments  were  not  either  proved  or  admit  ted- 

[No.  796.] 
Submitted  Dee.  10, 1894.    Decided  Jan.  7. 1895. 

rr  ERROR  to  the  Circuit  Court  of  the 
United  Sutes  for  the  District  of  South 
Caroliija,  to  leview  a  ju<lgment  for  plaintiff, 
Edward  B.  Wesley,  a^aiDst  J.  E.  Tindal  and 
J.  R.  Boyles.  for  the  recovery  of  the  possession 
of  land  in  the  city  of  Columbia  and  state  of 
South  Carolina,  in  which  the  state,  not  being  a 
party  moved,  in  the  court  below,  that  the  ac- 
tion be  dismissed.  On  motion  to  dismiss  or 
ftOBrm.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  W.  Shand  for  defendant  in 
error,  in  favor  of  the  motions. 

Jfr.  Samuel  W.  Melton  for  plaintiff  in 
error,  in  opposition. 

543]  •Mr,  Chief  Justice  Fuller  delivered 
the  opinion  of  the  court: 

This  was  an  action  broueht  in  the  Circtiit 
Court  of  the  United  States  for  the  District  of 
South  Carolina  by  Edwaid  B.  Wesley,  a  citi- 
zen of  the  state  of  New  York,  against  J.  E. 
Tindal  and  J.  R.  Boyles,  citizens  of  the  state 
of  South  Carolina,  to  recover  the  possession  of 
a  certain  lot  of  land  situated  in  the  citv  of 
Columbia  and  state  of  South  Carolina.  The 
answer  of  defendant  Tindal  comprised  a  gen- 
eral denial  of  the  allegations  of  the  complaint, 
and,  as  a  second  deiense,  the  averment  that 
the  property  was  in  the  custody  of  the  defend- 
ant as  the  secretary  of  slate  of  the  state  of 
South  Carolina  and  that  he  as  an  individual 
had  no  right,  title,  intercsf,  or  rslnte  to  or  In 
the  premises  of  any  kind  whatsoever.  The 
answer  of  defrndnni  Boyles,  in  ndvlinon  to  the 
general  denial,  stl  up  that  ho  was  engaged  in 
the  employment  of  the  secretary  of  state  in 
watehing.  guarding,  and  taking  care  of  the 
premises  on  behalf  of  the  state. 

The  aetinn  was  brought  to  trial  April  4, 
1894,  and  resu)ti»d  in  a  verdiet  for  plointift 
April  7,  1894,  upon  which  judgment  for  the 
recoverv  of  i^K^ssesj-ion.  and  costs,  was  entere«l 
May  7,  1,^4.  On  .April  3.  loU4.  the  folinn  in'^ 
suggestion  was  filed:   **And  now  cootes  O.W. 
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]  Buchanan,  attorney  general  of  the  state    of 
South  Caroliua,  and  suggests  to  the  court  aod* 
gives  it  to  understand  and  be  informed  that 
the  property  in  controversy  in  this  action   t» 
h  Id,  occupied  and  possessed  through  its  offi- 
cer and  agent  charged  in  behalf  of  the  ttate  of 
South  Carolina  with  the  custody  and  coDtro) 
of  the  property  by  virtue  of  the  statute  in  such 
case  mode  andf  provided  and  who  is  cust^xiian 
of  the  same  for  and  in  the  name  of  the  state  of 
South  Carol  na.  which  said  proi>ertv  is  no«r 
used  by  the  state  of  South  Carolina  for  public 
uses.    Wherefore,  without  submitting  the  ri^l 
of  the  state  ti)  the  jurisdiction  of  'the  [3  «  4 
court,  but  respectfully  insisting  that  the  court 
has  no  jurisdiction  of  the   subject  in   con- 
troversy, he    moves   that    the    complaint    in 
said  action  be  set  aside  and  all  proceedings  lie 
stayed  and  dismissed  and  for  sui-h  other  ordera- 
as  may  be  proper  in  the  premise?.'* 

April  16, 1891,  an  order  was  filed  by  the  cir- 
cuit judge  overruling  the  motion  of  tbe  attor- 
ney general  **  to  dismiss  the  proceedings  f«>r 
want  of  jurisdiction,"  and  giving  his  reasons 
in  that  behalf.  On  the  application  of  ib«  at- 
torney general  of  the  state  of  South  Carolina^ 
a  writ  of  error  to  review  the  order  of  April  1G> 
1894,  was  allowed  .June  18. 

It  is  difficult  to  deal  with  itQcb  a  rec«>nl  aa 
this.  The  order  of  April  16  was  entered  liioe 
days  after  the  return  of  the  verdict,  and  up- 
parently  no  exception  was  preserved  to  ita 
entry.  What  pasf:ed  upon  the  trial  does  not 
appear,  as  no  bill  of  exceptions  was  taken,  and 
it  is  only  by  resort  to  an  agreement  of  couhm  U 
dated  July  12,  1894,  that  it  can  be  ascertained 
that  the  circuit  judge  declined  upon  trial  to 
accede  to  the  suggestion  and  that  exceptioo 
was  taken.  By  the  same  stipalation  tbe  cbarce 
to  the  jury  is  insertetl  in  the  record,  and  we  are 
referred  to  that  for  information  as  to  tbe  ct>n- 
troversy.  We  cannot  recognize  the  coume  par» 
sued  in  this  regard  as  regular  and  sutBcieot. 

In  addition,  the  record  does  not  abow  tliat 
the  averments  of  the  sui^gestion  were  either 
proved  or  admitted^  and  it  certainly  cannot  be 
contended  that  the  circuit  court  ought  to  have 
arrcs'cd  proce<»ding8  on  a  mere  auggcsiion. 
Unittd  States  v.  Jeters,  9  U.  8.  5  Crunch.  115- 
3:  58);  Tfie  Exdiange  v.  MeFaddon,  11  U.  S, 
\  Cranch.  116  [8:  287];  Osbom  v.  Ba^k  *f 
United  States,  22  U.  S.  9  Wheat.  738  f^:  204j; 
United  States  v.  Lee,  106  U.  S.  196  [27:  I71J; 
Stanley  Y.  Sclica^by,  147  U.  8.  508  [87:  2^9). 

Our  attention  is  called  to  ths  transcript  of 
the  record  in  the  eaae  of  Tindal  v.  WesUy,  pend- 
ing on  error  in  the  Circuit  Court  of  Ap^ieala 
for  the  Fourth  Circuit,  attached  to  tbe  brief  of 
counsel  for  the  state,  but  reference  cannot 
pro|>er1y  t>e  had  to  a  transcript  of  Ibc  rroord 
in  a  case  pending  in  another  court  to  supplv 
defects  in  the  record  of  a  case  in  this  court    f  f 
wecouid  take  notice  of  it,  however,  the  peod- 
'  ency  of  that  writ  of  error  would  afford  an  nddi 
,  tional  reason,  if  this  •were  a  matter  with  [o4«S- 
j  in  otii  discretion,  why  we  ought  not  to  retain 
'  tbe  case  at  d  afilim  the  order  on  the  grcund  of 
!  want  of  error  when  the  record  is  insufficient 
I  to  present  the  question  ^ousht  to  be  raised. 
'  And.* although  not  di?»cretionary,  we  are  re- 
lieved from  the  necessity  of  reaching  that  re- 
sult. 
I     The  error  nssi^jncd  ia  as  follows:  "  For  that 
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ksliooor  erred  hi  not  dii^missing  the  ca.sc  upon 
tkemfsesttoD  of  the  attoropy  general  of  South 
Ctmlhta  that  this  is  really  an  actioD  against 
Mid  Hate,  brought  without  her  consent,  the 
defManta  denying  having  possession  of  the 
pmfKrtj  in  suit  and  claiming  to  have  custody 
of  nid'property  for  the  said  state,  said  state 
■ot  b^nz  a  party  to  the  record,  though  a  party 
h  fict,  the  alleged  cause  of  action  being  con- 
tradiul  in  its  nature,  in  that  ^liutever  rights 
ibr  plaintiff  has  are  derived  from  his  contract 
vith  the  atate  and  the  property  involved  in 
Ibis  litigation  being  claimed  by  the  state." 
Tbe  state  does  not  complain  that  it  was  re- 
fused leave  to  intervene,  but  that  tbe  circuit 
rooTi  without  tbe  intervention  of  the  state  re- 
fused merely  upon  suirgestion  to  dismiss  tbe 
coBspbint  acninst  the  defendants  who  were 
ned  as  imlividuala.  The  state  was  not  a  party 
to  tbe  record  in  the  circuit  court  and  did  not 
become  a  party  by  intervention,  pro  interefse 
i«#  or  otherwise,  but  expressly  refused  to  sub- 
mit its  rights  to  the  jurisdiction  of  the  court. 
This  being  so,  tbe  motion  to  dismiss  may  well 
besostaincd  on  that  ground.  United  iitates  v. 
Ut,  106  U.  a  196,  107  [27:  171,  178];  Georgia 
T.  Jetup,  106  U.  S.  458  [27:  21C]. 
Writ  <^  error  dismissed. 


THOMAS  WESTMORELAND.  Plff,   in 

Err., 

UNITED  STATES. 

(Soe  8.  C  Reporter's  ed.  545  540.) 

>^jTc»cf«cy    of    (^fidietment  —  indictment    for 

murder, 

L  IV term  ** Indian**  in  section  2146,  IT.  8.  Rev. 
Ftar..  is  one  descriptive  of  race,  and  the  defend- 
aot  vticn  desctibed  in  an  iudictmcot  as  a  wblte 
Btn  and  not  an  Tndian,  is  shown  to  be  outside 
tbe  flm  two  clauses  of  said  section  2146. 

L  A  charge  in  an  indictment  that  the  defendant 
vaa  Dot  a  dtiaen  of  tbe  Indian  territory  suffi- 
cieotty  negatives  tbe  conditions  of  article  88  of 
tke  treaty  with  the  Choctaws  and  CbiclcasawB  of 
April  fii,  1806.  to  sustain  tbe  indictment  after 
terdict. 

L  Ao  todietment  for  murder  need  not  allege  that 
tbedefeodant  knew  that  that  which  be  is  cbarffed 
to  have  administered  to  the  deceased  was  a 
tedly  poison,  and  also  that  tbe  poL<(on  was  taken 
Into  the  stomach  of  tbe  deceased;  it  is  enough  to 
charge  that  poison  was  administered,  and  that 
neh  poison,  ao  admioistered.  caused  the  deatli. 
[No.  765.] 

^imiUfd  Dee,  10, 1894.    Decided  Jan.  7, 1895. 

P  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Eastern  Distiict  of  Texas,  to 
Jtfiew  a  judgment  that  Thomas  Westmoreland 
»•*  guilty  of  murder  of  one  Robert  Green,  by 
poisooing  htm,  and  sentencing  Westmoreland 
to  be  hanged.    A  fflrmed. 

Statement  by  Mr.  Justice  Brewer : 
Ob  Jane  16,  1894,  the  plaintiff  in  error  was 
*^JQdged  guilty  of  tbe  crime  of  murder  by  the 

Won.— iU  to  indictment  for  murder;  sufflciency 
^itaUmenioftime  and  place  of  dealhf  see  note  to 
lU  ?.  United  BUtea,  8S:  877. 
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Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas,  and  sentenced  to  be- 
banged.  This  sentence  has  been  brought  to 
this  court  for  review  by  writ  of  error.  The 
record  contains  only  the  indictment^ the  judg- 
ment, and  the  motion  in  arrest  thereof.  The- 
indictment  chsrires — 

•'That  one  Thomas  Westmoreland,  a  white 
person  and  not  an  Indian,  nor  a  citizen  of  tbe 
Indian  territory,  late  of  Pickens  county, 
Chickasaw  natioo,  Indian  territory,  in  the 
district  and  circuit  aforesaid,  on  tbe  fifteenth 
day  of  June  in  the  year  of  our  Lord  eighteen 
hundred  and  ninety-three,  in  Pickens  county^ 
in  tbe  Chickasaw  nation,  in  tbe  Indian  terri- 
tory, tbe  same  being  annexed  to  and  constitut- 
ing a  part  of  the  eastern  district  of  Texas  for 
judicial  purposes,  and  being  within  the  juris- 
(llction  of  this  court,  did  unlawfully,  fraudu- 
lently, and  feloniously,  and  with  bis  matice- 
aforetbought,  and  with  ceriain  drugs  and 
poisons,  to  wit,  strychnine  and  certain  poisons 
to  the  grand  jurors  unknown,  then  and  there 
ffiven  and  administered  by  the  said  Thomas- 
Westmoreland  to  one  Robert  Green  with  the 
unlawful  and  felonious  intent  of  tbe  said 
Thomas  Westmoreland  then  and  there  to  take 
the  life  of  him,  tbe  said  Robert  Green. 

"And  he,  the  said  Thomas  Westmoreland, 
did  then  and  there,  by  odministerinj^  the  siid. 
poison,  as  aforesaid,  unlawfully,  knowingly, 
and  feloniously  poison  him,  the  said  Rob<Tt 
*Green.  from  tbe  cffecls  of  which  said  [54-7 
poison  he,  the  Robert  Green,  did  languish,  and 
laciruishing  did  then  and  there  die  on  tbe  fif- 
teenth day  of  June.  A.  D.  eighteen  hundred 
and  ninety  three,  and  within  a  year  and  a  day 
from  said  date. 

"And  the  said  grand  jurors  aforesaid,  upon^ 
their  oaths  aforesaid,  do  say  that  upon  the  day 
aforesaid,  at  the  phce  aforesaid,  with  saili 
poison  aforesaid,  used  as  aforesaid,  and  in  the 
manner  aforesaid,  the  said  Thomas  Westmore- 
land did  unlawfully,  feloniously,  and  with  bis 
malice  aforethought,  kill  and  munier  the  said 
Robert  Green.  The  said  Thomas  Westmore- 
land and  he,  tbe  said  Robert  Green,  being  then 
and  there  white  persons  and  not  Indians,  nor 
citizens  of  the  Indian  territory,  contrary  to  the- 
form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States  of  America." 

Hr.  C.  I<.  Herbert  for  plaintiff  in  error. 
Mr.    Edward    B.    Whitney*    Assistant 
Atty,  Oen.  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion. 
of  the  court: 

It  is  not  denied  that  the  Circuit  Court  for  the^ 
Eastern  District  of  Texas  has  jurisdiction  over 
offenses  against  the  laws  of  the  United  States 
committed  in  that  portion  of  the  Indian  terri- 
tory described  in  tbe  indictment  (25  Stat,  at  L. 
786.  §^  17, 18)  but  it  is  insisted  that  b:^  section 
2146,  Revised  Statutes,  such  jurisdiction  doea^ 
not  "extend  to  crimes  committed  by  one  Indiaa 
against  the  person  or  property  of  "another  In- 
dian, nor  to  any  Indian  commilfing  any  offense 
in  the  Indian  country  who  has  been  punished 
by  the  local  law  of  the  tribe,  or  to  any  case 
where,  by  treaty  stipulations,  the  exclusive- 
jurisdiction  over  such  offenses  is  or  may  be- 
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cecured  to  the  Indian  tribes  respectively,"  and 
that  DO  Indictment  can  be  held  sufficient  which 
4]oes  not  expressly  negative  the  exceptions  con- 
1^48]  rained  in  this  section.  *See  also  26  Stat.  | 
At  L.  94,  g  80;  Re  Mapfield.  141  U.  S.  lOT  [85: , 
-636],  The  defendant  and  the  deceased  are  ces 
-cribed  as  **  white  persons,  and  not  Indians,  nor 
citizens  of  the  Indian  territory."  The  first 
•clause  in  section  2146 is  taken  trnm  the  tweuty- 
fifth  section  of  the  Act  of  June  80, 1884  (4  Stat. 
At  L.  788),  and  it  was  held  in  United  Statn  v. 
Bogen,  45  U.  S.  4  How.  567,  578  [11:  1105. 
11071,  that  adoption  into  an  Indian  tribe  did 
not  bring  the  party  thus  adopted  within  the 
«oope  of  such  exception,  the  court  saying: 
"Whatever  obligations  the  prisoner  may  have 
iaken  upon  himself  by  becoming  a  Cherokee 
by  adoption,  his  responsibility  to  the  laws  of 
the  United  States  remained  unchanged  and 
undiminished.  He  was  still  a  white  man,  of 
the  white  raoe»  and  therefore  not  within  the 
•exception  in  the  Act  of  Congress.*'  The  term 
"Indian"  in  section  2146  is  one  descriptive  of 
race,  and  therefore  the  defendant,  described  as 
«  white  man  and  not  an  Indian,  is  shown  to  be 
-outside  the  first  two  clauses  of  section  2146. 

But  it  is  insisted  that  article  88  of  the  treaty 
with  the  Choctaws  and  Chickasaws,  of  April 
-28,  1866  (14  Stat,  at  L.  779)  provides  that 
"every  white  person  who,  having  married  a 
-Choctaw  or  Chickasaw,  resides  in  the  said 
-Choctaw  or  Chickasaw  nation,  or  who  has 
been  adopted  by  the  legislative  authorities,  is 
to  be  deemed  a  member  of  said  nation,  and  shall 
l)e  subject  to  the  laws  of  the  Choctaw  and 
"Chickasaw  nations  according  to  hisdomicil, 
And  to  prosecution  and  trial  ^fore  their  tribu- 
nals, and  to  punishment  according  to  their 
laws  in  all  respects  as  though  he  was  a  native 
Choctaw  or  Chickasaw;"  and  that,  therefore, 
the  indictment  should  also  negative  the  condi- 
tions of  this  article.  But  it  is  charged  that  the 
•defendant  and  the  deceasiK)  were  not  "citizens 
of  the  Indian  territory."  Force  must  be  given 
to  this  term  in  the  indictment,  and  while  it 
may  be  conceded  that  it  is  not  the  most  apt  to 
•describe  citizenship  in  an  Indian  tribe,  yet  it  is 
not  an  unreasonable  construction  to  bold  that 
it  refers  to  all  citizenship  which  could  possibly 
ht  acquired  in  the  Indian  territory,  including 
therein  citizenship  in  any  Indian  tribe  domi- 
ciled within  such  limits.  At  least,  as  no 
challenge  was  made  of  the  indictment  prior  to 
1^401  the  trial,  and  the  question  was  *ouly 
raised  by  motion  In  arrest,  and  as,  further,  that 
which  was  intended  is  obvious,  it  is  fair  to  rule 
that  any  merely  technical  defect  in  this  lan- 
guage was  cured  by  the  verdict. 

Again,  it  is  objected  that  the  indictment  is 
Insufficient  In  that  it  fails  to  allege  that  the  de- 
fendant knew  that  that  which  he  is  charged  to 
Lave  administered  to  the  deceased  was  a  deadly 
poison,  and  also  that  the  poison  was  taken  into 
the  stomach  of  the  deceased.  Neither  of  these 
objections  is  well  taken.  It  is  charged  thnt  he 
administered  the  strychnine  and  other  poisons 
with  the  unlawful  and  felonious  intent  to  take 
the  life  of  the  deceased,  and  thnt.  so  adminis- 
tered, they  did  have  the  effect  of  causing  death. 
It  matters  not  whether  he  knew  the  exact 
character  of  the  strychnine  or  other  poisons. 
It  was  murder  if  he  unlawfully  and  feloniously 
Administered  Any  poison  with  ihe  design  of 
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taking  life,  and  that  which  he  so  ndmioistrrod 
did    produce    death.     At    the  common    law. 
though  it  was  necessary  to  allege  the  kind   of 
roison  administered,  nevertheless  pn>of  of  ibe 
use  of  a  dilTereLt  kind  of  poison  was  re|rmrcie<l 
ns  an  immaierial  variance.      '*If  A  I  e  inilicicd 
for  poisoning  of  B  it  must  allpse  the  kind  of 
poison,  but  if  he   poisoned   B   wi»»'     noiber 
kind  of  poisoning,  yet  it  maintains  .he  ludict 
ment,  for  the  kind  of  de  th  is  the  ^HUl<:."     % 
Hale,    P.^  C.    185;  2    Bishop.    Crim.     Proc 
^^^  514.  555.     So  also,  it  is  unnecessary  to  avt* r 
that  the  poison  was  taken  into  the  stomach  of 
the  deceased.     The  crime  would  he  complete 
if  the  poison  was  by  hvpodermic  inject ioo,  or 
otherwise,  introduced  into  the  body  of  ibc  de- 
ceased, and  affecting  the  heart,  or  other  organ. 
caused  the  death.     The  indictment  need  not 
specify  in  detail  the  mode  in  which  the  poiaoo 
affected  the  body,  or  the  particular  organ  upon 
which  its  operation  was  had.     It  is  enouch  to 
charge  that  poison  was  administered,  ano  that 
such  poison,  so  administered,  caused  the  death. 
These  are  all  the  objections  made  to  tlj«  in- 
dictment, and  88  its  sufficiency  is  the  only 
question  presented  for  consideration,  it  roust 
be  held  that  no  error  is  apparent  in  the  record, 
and  the  judgment  is  atlirmed. 


WILLIAM  McCABE,  Appt,,   [550 

JOHN  O.  lifATTHEWa 
<See  S.  C.  Beporter*8  ed.  650-5S8D 


Speeifle    performance— <mi9ti<m    ^ 

laeha. 


L  A  «1eoree  for  the  speolflo  perf ormaiioe  of  a  ooo- 
tract  for  the  sale  of  real  estate  doea  not  to  at  a 
matter  of  course,  but  la  granted  or  witblield  ao- 
cordinir  as  equity  and  Justice  seem  to  demand  la 
view  of  all  tbeciroumatanoea  of  the  case. 

S.  Where  one  invests  a  dollar  in  a  propoa(*d  pur* 
chase  of  lands,  and  does  notbinv  to  avlft  bit 
vendor  to  acquire  title  to  the  laoda.  and  vatis 
nine  years  after  his  contract  has  been  entered 
into,  nearly  nine  years  after  be  has  ffood  reatoa 
to  believe  that  his  vendor  repudiates  all  liability 
under  the  con  tract,  nearly  five  years  after  ootioa 
has  been  given  by  such  vendor  of  hia  acqulsitloo 
of  the  title  by  filing  the  deed  in  ibe  public  rao- 
ords.  two  years  after  be  recel\'es  actual  notice  of 
that  fact,  and  then  without  the  tender  of  any 
money,  or  other  cooaideration,  appeals  to  a  court 
of  equity  to  compel  such  vendor  to  deed  to  hla 
an  interest  in  such  land  worth  at  the  time  of  tkt 
contract  only  fLW  and  now  $7500;  auoh  knur  d^ 

NoTK.~^t  to  when  tpeeiflc  perftjfrmanM  <9termd^ 
and  when  t-e/tiMcf.  see  notes  to  Hepburn  v.  Duolop. 
4:  6S:  Colson  v.  Thompson,  4: 268,  and  Braahiar  r. 
Grata.  5:  823. 

Ab  to  lac/iea  of  p7alnt(f ;  ehanoe  of  efreumftiniMr 
t<fne,  when  matcrtal^  see  notes  to  Pratt  r.  CkrroU, 
8:  ftf7,  and  Hepburn  v.  Dunlop.  4:  6S. 

A$totimeor€xeetiofpric4whennotaf^wtoa$tim 
for^  see  note  to  Brashier  v.  Orats,  6e  82t. 

That  jAaintif  muet  thow  perfoi  manes,  or  tooMmu 
to  pcrUtrm^  and  offer  to  perform:  decree  agamel  tm^ 
uqtient  putrhcuser.  see  notes  to  Golsoa  r.  Tbonpsoa. 
4:  358,  and  Pratt  v.  Carroll,  8: 627. 
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lij  tomdi  taicbcs  as  forbids  s  court  of  equity  to 


[No.  109.] 
Arpud  and  Submitted  Dee.  IS,  1894.    Decided 

Jan.  7,  1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
tnct  of  Florida,  dismissing  a  suit  in  equity  by 
WiUiam  JlcCabe,  plaintiff,  against  John  O. 
Ibtthews,  defendant,  for  the  speclQc  per- 
formance of  a  contract  for  the  sale  of  real  es- 
tate for  a  lack  of  equity.  Afflrmed. 
See  same  case  below,  40  Fed.  Rep.  888. 

Statement  bj  Mr,  Juitice  Brewer : 

Oo  March  1,  1889,  the  appellant,  as  plain- 
tiff, filed  in  the  circuit  court  bis  bill  to  compel 
the  specific  performance  of  a  contract  for  the 
ttk  of  real  estate.  The  defendant  demurred 
to  this  IhII,  on  the  ground  of  a  lack  of  equity, 
wbicfa  demurrer,  on  April  18,  1889,  was  sus- 
tained and  ^e  bill  dismissed.  40  Fed.  Rep. 
S38.  From  this  decree  the  plaintiff  appealed 
lo  this  court. 

The  facu  as  disclosed  by  the  bill  are  that  on 
FHmiary  9,  1880,  Mrs.  F.  G.  Montgomery,  the 
owner  of  a  tract  of  land,  containing  1635  acres, 
IB  Yolnsia  county,  state  of  Florida,  entered 
fato  a  written  contract  for  the  conveyance 
thereof  to  the  defendant  Matthews.  This  con- 
trict  recited  a  consideration  of  one  dollar,  the 
ncdpt  whereof  was  acknowledged,  and  the 
fortber  ''consideration  of  a  tract  of  land  sit- 
Qsted  near  Orange  Lake,  containing  five  acres 
tW  same  to  be  planted  out  with  five  hundred 
orani^e  stumps  and  the  stumps  budded  with 
sweet  bads  and  warranted  to  grow,  and  the 
551]p8rfy  of  the  ^second  part  is  to  fence  the 
Itfids  and  keep  the  trees  from  being  damaged  by 
stock  of  any  kind,"  and  provided  that  the  pur- 
chase  should  be  at  the  refusal  of  the  defenaant 
for  a  period  of  forty-five  days.  On  February 
10  the  defendant  executed  a  written  instru- 
nent,  purporting  to  sell  and  assign  to  plaintiff 
SB  ODdivided  half  interest  in  the  agreement 
and  the  Und;  and  thereafter,  on  the  same  day, 
a  farther  contract  for  the  subsequent  convey- 
ance of  such  half  interest.  This  latter  instru- 
ment was  in  the  following  language: 

•*Whcrcas  Francois  G.  Montgomery,  of  St. 
John's  county,  Florida,  has,  on  the  9th  day  of 
Fttjrusry,  IS&O,  agreed  in  writing  to  grant  and 
eonvey  to  me  by  deed  all  her  estate  and  inter- 
€*  in  section  40,  in  T.  18  8.,  of  R  82  east,  and 
section  37.  in  T.  14  8.,  of  R.  82  east,  contein- 
fag  1635  acres,  in  Volusia  county,  Florida, 
•object  U>  my  refusal  for  forty-five  days,  for 
the  consideration  named  in  her  agreement: 

"Now,  therefore,  in  consideration  of  the  sum 
of  ooe  dollar  to  me  In  hand  paid  by  William 
McCabe.  of  Tallahassee,  Fiorina,  the  receipt 
whereof  is  hereby  acknowledged, — of  (he  fur- 
ther sum  of  one  hundred  dollars,  for  which  I 
am  to  draw  upon  said  William  McCabe  with 
■ay  deed  to  him,  his  heirs  and  assigns,  for  a 
ooe  half  undivided  interest  in  said  lands  at- 
tached, when  I  deliver  to  said  Montcromery  the 
deed  to  her  referred  to  in  said  agreement  and 
■he  makes  to  me  the  deed  of  said  lands  therein 
referred  to  in  her  said  agreement,  and  of  the 
farther  sum  of  fifty  dollars  to  be  paid  by  said 
W'iltiam  McCabe  after  the  issue  of  the  patent 
for  said  lands  and  the  completion  of  any  pro- 
lix U.  S.  U.  8.,  Book  80.  17 


ceedings  founded  on  said  patent,  when  issued, 
deemed  necessary,  in  connection  with  said 
patent,  to  fortify  the  title  to  said  lands  and 
render  it  more  marketable,  the  expenses  con- 
nected with  which  issue  and  said  proceedings 
connected  therewith  are  to  be  borne  solf'ly  by 
said  McCabe,  I  do  hereby  sell  and  assign  to 
said  William  McCabe,  his  heirs  and  assigns,  a 
one  half  undivided  interest  in  said  agreement 
of  said  Montgomery  and  in  said  lands  so  to  be 
conveyed  by  her  to  me  as  aforesaid,  and  agree 
to  make  to  the  said  McCabe,  his  heirs  and  as- 
sighs,  a  deed  for  said  interest  in  said  lands  and 
to  ^attach  the  same  to  said  draft  on  him  [552 
as  aforesaid  within  three  months  from  the  date 
hereof,  it  being  understood  that  the  expenses 
connected  with  the  claim  of  one  Stephen  Snow 
to  said  lands  or  a  part  of  them  and  all  other 
expenses  shall  be  borne  equally  by  said  Mc- 
Cabe and  myself  as  joint  equal  owners  of  said 
lands  so  to  be  conveyed  as  aforesaid. 

**In  witness  whereof  I  hereto  set  my  hand 
and  seal,  at  Jacksonville,  Fla.,  this  10th  day 
of  February.  A.  D.  1S80. 

"(S'd)       J.  0.  Matthews    [Seal.]" 

Before  the  expiration  of  the  forty-five  days 
the  defendant  notified  Mrs.  Montgomery  of  the 
acceptance  of  the  contract.  The  plaintiff  after 
the  execution  of  his  contracts  wiUi  the  defend- 
ant went  to  the  county  seat  of  Volusia  county 
for  the  purpose  of  investigating  the  claims  of 
Stephen  8now,  said  to  be  in  possession  of  the 
lands,  or  a  part  thereof.  In  such  investigation 
he  expendea  his  time  and  money,  and  obtained 
valuable  information  concerning  the  lands  and 
the  title  thereto,  which  he  communicated  to 
defendant,  and  shortly  thereafter  returned  to 
his  home  in  Toronto,  Canada,  instructing  the 
defendant  to  send  the  deed  with  the  draft  as 
provided  in  the  contract.  There  he  attempted 
to  open  a  correspondence  with  defendant,  but 
the  last  letter  received  from  him  was  dated 
June  20,  1880,  and  though  plaintiff  subse- 
quently wrote  several  times  he  received  no 
answer,  and  finding  that  defendant  so  failed  to 
answer,  he  caused,  on  Deceml)er  23,  1880,  his 
contract  to  be  recorded  *u  the  office  of  the  clerk 
of  the  circuit  court  of  that  county.  Subse- 
quently the  defendant  procured  a  deed  for  the 
lands  from  Mrs.  Montgomery,  which  deed 
bears  date  July  1,  1882,  and  was  recorded  in 
the  office  of  the  clerk  of  the  circuit  court  f>f 
Volusia  county  on  July  14,  1884,  and  in  pur- 
.suance  of  such  deed  he  entered  into  and  has 
continued  in  possession.  In  fraud  of  plaintiff's 
rights,  and  with  the  purpose  to  defraud  him, 
defendant  kept  the'  fact  of  the  deed  and  the 
possession  of  the  lands  a  secret  from  plaintiff, 
who  was  not  informed  thereof  until  the  spring 
of  the  year  1887,when  he  received  notice  thereof 
from  the  clerk  of  the  circuit  court  for  Volusia 
county.  Plaintiff  thereupon  ^obtained  [553 
an  abstract  of  the  title,  whereon  appeared  the 
deed  from  Mrs.  Montgomery  to  defendant. 
As  soon  as  it  was  practicable  thereafter  for  him 
to  leave  his  business  affairs,  and  in  February, 
188H,  he  went  to  Florida  to  take  steps  for  as- 
serting his  rights,  and  employed  counsel,  who 
at  once  demanded  a  conveyance  to  plaidtiff  of 
the  undivided  half  Interest,  and  at  the  same 
time  notified  the  defendant  of  the  plaintiff  s 
readiness  to  perform  his  obligations.. 

The  bill  also  alleged  that  plaintiff  had  always 
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been  ready  and  willlDR  to  comply  with  all  tbe 
terms  of  tbe  contract  by  bim  stipulated  to  be 
kept  and  performed,  but  tbat  tbe  defendant 
.  wholly  refused  and  still  refuses  to  comply  on 
bis  party  and  furtber,  on  information  and 
belief,  that  defendant  bad  conveyed  or  at- 
tempted to  conyey,  and  mortj^a^cd  or  at- 
tempted to  mortgage,  certain  unknown  pieces 
or  parcels  of  tbe  tract.  There  was  no  allegation 
in  tbe  bill  of  any  tender  of  either  of  the  two 
sums  of  one  hundred  dollars  and  fifty  dollars, 
atipulated  by  said  contract  to  be  paid  by  plain- 
tiff to  defendant,  nor  was  there  any  allegation 
of  tbe  present  value  of  the  property,  but  after 
tbe  entry  of  tbe  decree  of  dismissal  two  affi- 
davits were  filed  by  consent  of  the  defendant, 
showing  tbe  value  of  tbe  tract  as  a  whole  at  the 
date  of  the  decree,  April  18,  1889,  to  be  over 
$J15,000. 

Mr.  Henry  Wise  Gamett»  for  appellant : 

Time  is  not  treated  as  the  essence  of  a  con- 
tract by  a  court  of  equity  unless  expressly 
made  so  or  shown  by  circumstances  to  be  so. 

Qunton  v.  CarroU,  101  U.  S.  426  (26:  986); 
Taylor  ▼.  Longwarth,  89  U.  8.  14  Pet.  172 
(10:  406). 

In  equity  time  may  be  dispensed  with  if  it 
be  not  of  the  esseoce  of  tbe  contract. 

Hepbum  v.  Auld,  9  U.  8.  6  Cranch,  262  (8: 
96):  Aid  V.  Johnson,  61  U.  8.  20  How.  611  (16: 
1006);  Pomeroy,  Contracto,  §  892,  p.  466,  and 
§  408,  p.  438. 

When  an  action  for  specific  performance  of 
an  agreement  to  discontinue  a  sgit  was  not  be- 
gun until  about  ten  years  after  the  execution 
of  the  agreement,  but  it  appeared  that  tbe  loss 
of  the  stipulation  was  not  discovered  until 
about  a  year  before  tbe  bringing  of  the  action 
and  defendant  htA  8uflr<>red  no  barm  from  tbe 
delay,  tbe  defense  of  laches  could  not  be  inter- 
posed. 

Deen  ▼.  Milne,  118  N.  Y.  308.     • 

If  the  delay  is  attributable  to  the  defendant 
as  well  as  plaintiff,  the  defendant  cannot  take 
advantage  of  it. 

Ixn^ng  v.  Palmer,  118  U.  8.  846  (80:  220). 

Where  the  facts  were  concealed  by  defend- 
ant he  cannot  take  advantage  of  delay. 

Badger  v.  Badger,  69  U.  a  2  Wall.  87  (17: 
886). 

Before  the  defendant  can  claim  anything  on 
account  of  the  antiquated  nature  of  tbe  claim 
he  mtist  show  that  be  has  performed  or  has 
been  ready  to  perform  all  substantial  condi- 
tions precedent  on  his  part. 

Houee  ▼.  Beatty,  7  Ohio,  89;  Ridgtoay  v. 
Wharton,  6  H.  L.  Gas.  288,  292. 

Equity  will  not  relieve  a  party  against  his 
own  neglect  or  default  in  performing  his  con- 
tract if  such  relief  will  seriously  injure  the 
other  party. 

Ruekman  t.  King,  19  N.  J.  Eq.  861. 

Mere  lapse  of  time,  unaccomi^nied  by  cir- 
cumstances affording  evidence  of  a  presump- 
tion that  the  right  has  been  abandoned,  is  not 
considered  laches. 

Wissler  v.  Craig,  80  Va.  22. 

Mr.  H.  Bisbee  for  appellee. 

Mr.  Jvetiee  Brewer  delivered  the  opinion 
of  the  court: 
A  decree  for  thr  ipedflc  performance  of  a 
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contract  for  the  sale  of  real  estate  doc^  not  po 
as  a  maMer  of  course,  but  is  granted  or  wttb- 
held  according  as  entiity  and  justice  seem  (o 
demand  in  view  of  all  ihccirctiiustances  of  tlie 
case.     Pratt  v.  Carrofl,  12  U.  S.  8  Crunch.  47 1 
[3:  6271;  ^Mt  v.   Kojers,  33  U.  S.  8  Pet.  420 
!8:  095]:  WfVard  v.  Tai/loe,  75  U.  8.  8  Well 
557  119:  5011; //tfww«^  V.    WcoUeorth,  128  U. 
S.  4^8  [32:  600]. 

Tested  by  this  rule,  tbe  decision  of  tbe  drcait 
court   was   *unqucsfionably   correct.     [S/^4r 
There  is  no  averment  in  the  bill  of  a  tender  c:* 
any  money  by  plaintiff  to  defendant,  and  wbilc^ 
it  may  be  tbat  tbe  stipulations  in  tbe  contract  of 
conveyance  by  defendantand  [uiymcnt  bv  plain 
tiff  are  independent  covenants  (/y?t/^v.  Pomontt 
Und  db  TF.  Co.  153  U.  S.  564  [3?5: 822])and  thee 
tbe  obligation  of  conveyance  precipes  that  of 
payment,  yet  tbe  omission  of  a  tender  is  sienlff 
cant  upon  tbe  question  of  bow  much  tbe  plain  tiff' 
suffers  by  reas  'O  of  a  refusal  to  decree  speciflr 
performance.     The  only  sum  which  defeodaot 
has  received  is  one  dollar,  and  that  is  the  onlr 
definite  amount  which  it  is  shown  the  plafnti^ 
has  expended.     It  is  true  the  bill  alleges  tbat 
after  tbe  contract  he  went  to  tbe  county  seat  of 
Volusia  county,  and  expended  time  and  moo«r 
in  obtaining  information  cooceroing  tbe  tiilc^ 
but  how  much  time  and  money  is  not  di«cloj«d. 
In  other  words,  tbe  plaintiff,  having  invented 
a  dollar  in  this  speculation,  waits  nine  yeer» 
before  be  comes  into  a  court  of  eauity  to  ask  » 
decree  for  the  performance  of  his  contract  of 
purchase. 

On  the  other  hand,  by  the  agreement  be- 
tween the  defendant  and  Mrs.  Montgomerr,  be 
was  to  convey  to  her  a  tract  of  land  containing 
five  acres,  which  he  was  to  plant  with  five 
hundred  orange  stumps,  the  stumpe  budded 
with  sweet  buds,  and  guaranteed  to  grow;  to 
fence  the  land  and  keep  the  trees  from  beini; 
damaged  by  stock  of  anv  kind. ,  By  tbe  first 
instrument  executed  by  the  defendant,  to  wit« 
tbe  assignment  of  a  half  interest  in  tbe  affree 
ment,  the  plaintiff  was  doubtless  under  obltga 
Uon  to  assume  the  burden  of  half  tbe  condd 
eratioo  to   be    paid    by    defendant    to   Mn. 
Montgomery.    The   second   instrument,    tbe 
contract  to  convey,  upon  which  this  suit  is 
brought,  executed  tbe  same  dav.  was  appa- 
rently in  substitution  of  tbe  assignment,  and 
perhaps  made  the  payment  of  tbe  #150  tbe 
equivalent  of  such  half  of  the  consideration. 
As  the  defendant  obtained  a  deed  from  Mra. 
Montgomery,  it  is  to  be  presumed  that  be  f  ullr 
complied  with  the  terms  of  his  contract  with 
her;  that  he  conveved  the  five  acres  and  per 
formed  all  the  work  required  thereon.    Such 
was  hi^  investment  over  against  tbe  plaiotiff** 
one  dollar. 

While  plaintiff  was  not  informed  by  defeoo- 
ant  that  the  *latter  repudiated  the  con  (551^ 
tract,  he  had  the  very  same  year  good  rea^n  to 
believe  that  such  was  tbe  fact,  because  bto  let- 
ters to  defendant  were  unanswered;  indeed,  his 
suspicions  were  aroused,  and  in  conaequrnoe 
thereof  be  caused  his  contract  to  be  recorded 
l)eforc  tbe  close  of  the  year  1880.  Tbe  deed  to 
defendant  was  duly  recorded  in  July,  1884.  and 
tbe  plaintiff  had  actual  knowledge  of  this  io 
the  spring  of  1887.  Notwitbstandine  all  tbb 
be  waits  until  March  1,  1889,  before  filing  hb 
I  bill,  and,  upon  the  entry  of  a  decree  against 
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kirn.  OB  April  18»  1889,  he  wiits  until  March 
1. 1891,  before  taking  his  appeal  to  this  court 

Nowhere  on  the  face  of  the  bill  is  the  value 
of  tke  property  disclosed;  nothing  to  show  a 
nloe  eofficient  to  give  jurisdiction  to  the  cir- 
cuit court,  but  by  me  affidavits  filed  after  the 
decree  of  dismissal  it  appears  that  the  entire 
property  was  worth  at  the  time  of  the  decree 
■wlicii  was  less  than  a  month  and  a  half  after 
tk  iliag  of  the  bill)  the  sum  of  $15,000.  Great 
to  been  the  change  in  the  value  of  the  prem- 
inl  The  half  interest  was  worth  at  the  date 
of  kit  contract,  as  shown  by  the  stipulated 
price,  but  $150,  while  at  the  time  he  bnngs  bis 
■it  it  is  worth  $7500.  It  does  not  appear  that 
ht  hm  done  anything  towards  bringing  about 
■Kh  iacrease  oil  value,  and  no  excuse  is  shown 
for  kk  ignorance  of  the  exact  condition  of 
liiin.  Of  his  inattention  to  the  matter,  except 
ka  icadence  in  a  remote  province. 

So  that  we  have  presented  the  case  of  one 
vko.  iDvcatiog  a  dollar  in  a  proposed  purchase 
of  lands,  and  doing  nothing  to  assist  his  vendor 
a  faroishing  the  property  or  performing  the 
work  necessary  to  be  furnished  and  performed 
brnch  vendor  to  acquire  the  title  to  the  lands, 
viitB  nioe  years  after  his  contract  has  been 
tBtered  into,  nearly  nine  years  after  he  has 
food  reason  to  believe  that  such  vendor  repu- 
Elites  all  liability  under  the  contract,  nearlv 
five  jears  after  notice  bas  been  given  by  such 
veador  of  his  acquisition  of  the  title  by  filing 
tke  deed  in  the  public  records,  two  years  after 
ke  receives  actual  notice  of  that  fact,  and  then 
viUoQt  the  tender  of  any  money,  or  other 
cotaderation,  appeals  to  a  court  or  equity  to 
eoapel  such  vendor  to  deed  to  him  an  intierest 
556Jin  land  worth  *at  tbe  time  of  his  contract 
oBlj  tiao.  and  now  $7500.  It  seems  to  us  to  be 
t  cue  of  a  purely  speculative  contract  on  the 
put  of  tbe  plftiniiff ;  doing  nothing  himself,  he 
viiti  many  years  to  see  what  the  outcome  of 
tke  porcbase  by  defendant  shaU  be.  If  such 
parcbase  proves  a  profitable  investment,  he 
will  demand  his  share;  if  unprofitable,  he  will 
lee  it  alone.  •  Under  those  circumstances  the 
^  delay  is  such  laches  as  forbids  a  court  of 
cqutj  to  interfere.  • 

Tht  deeinon  tf  tke  eireuit  eauri  i»  right,  and 
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Btni^  wisn  UdbU  for  eoUeetion—payment  to 
inmUvent  bank, 

L  Where  a  bank  receives  a  draft  for  oollectlon  It 
^<Wi  Dot  become  a  debtor  for  tbe  amooDt  of  tbe 
#ift  imtil  after  collection  and  poasession  of  tbe 

,Woceedi  thereof. 

■ota.— At  to  eottuUon  by  bamks^  UabUUy  for,  see 
■ote  to  Bmk  of  Washlogrton  v.  Triplett,  7: 87. 

^t»  NoMH^  for  eoOection;  failure  of  eoUeetkig 
^■ta:  MaMUty  of  recolfoer  or  amignoe  of  bcmh; 
^t««ddbMfc  or  dnfU  see  note  to  Oommeroial  Nat 
IhBk  r.  ArBStrooff , «:  am 
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2.  Where  a  bank  receives  a  draft  indorsed  **for 
oollectioo,**  and  transmits  tbe  draft  for  collection 
to  another  bank  which  collects  it,  the  oollectioff 
bank  is  not  discharged  from  liability  to  the  owner 
of  the  draft  for  the  n:o.ieyB  it  has  thus  collected, 
by  creditinflr  them  to  the  tranRmittinflr  bank  on  its 
indebtedness  to  the  oollectiofr  bank  after  tbe 
transmitting  bank  has  become  insolvent  and 
stopped  business;  the  indorsement  **for  coUeC' 
tion  **  being  notice  to  tbe  collecting  bank  thac 
the  transmitting  bank  is  not  the  owner  but  only 
agent  for  collection;  and  tbe  fact  that  tbe  col* 
lecting  bank  did  not  know  of  the  condition  of 
the  transmitting  bank  at  the  time  of  making  the 
credit  is  immaterial,  so  long  as  its  condition  of 
insolvency  was  disclosed,  being  known  to  the 
officers  of  tbe  law. 

[No.  85.] 
Argued  2fod.  $0, 1894.    Decided  Jan.  7, 189S. 

F\  ERROR  to  the  Circuit  Court  of  the 
^United  States  for  tbe  District  of  Indiana, 
to  review  a  iudgmeot  in  favor  of  the  German- 
American  National  Bank  of  Peoria,  Illinois, 
plaintiff,  against  tbe  Old  National  Bank  of 
Evansville,  Indiana,  for  the  amount  of  a  draft 
and  interest.    Affirmed. 

Statement  by  Mr.  Justice  Brewer: 
This  case  wss  tried  by  tbe  court,  a  junr  hav- 
ing been  waived.  A  special  finding  of  facta 
was  made.  From  ibis  it  appears  that  during 
the  month  of  June,  1887,  the  Fidelity  National 
Bank  of  Cincinnati,  Ohio  (hereinafter  called 
the  Fidelity  Bank)  and  the  German- American 
Bank  of  Peoria,  Illinois  (hereinafter  called  the 
Gkrman -American  Bank)  the  plaintiff  in  tbe 
court  below  were  mutually  transacting  the 
business  of  collecting  mercantile  paper  each 
for  the  other,  and  were  keeping  ledger  accounts 
with  each  other,  under  a  contract  entered  into 
in  the  month  of  September,  1886.  Tbis  con- 
tract was  made  by  correspondence,  which  re- 
sulted in  an  acceptance  by  the  German-Ameri- 
can Bank  of  the  following  proposition  of  the 
Fidelity  Bank:  '*We  will  credit  sight  items 
on  any  point  in  the  United  States  east  of  Illi- 
nois, where  there  are  banks,  at  par;  and  make 
collections  on  same  points,  which,  when  paid, 
will  credit  at  par." 

On  June  14,  1887,  the  German- American 
Bank  purchased  from  the  Great  Western  Dis- 
tilling Company  of  Peoria  a  draft,  of  which 
the  following  is  a  copy: 

« 'Great  Western  Distilling  Co.,  Distillers  and 
Refiners  of  Spirits. 

"$6926. 15.  Peoria,  Ills.,  June  14, 1887. 

"At  sight  pay  to  the  order  of  Weston  Arn- 
old, cashier,  sixty-nine  hundred  twenty-six 
15-100  dollars.  J.  B.  Greenhut, 

•*  Sec.  and  Treas. 
"  To  Terre  Haute  Distilling  Co.,  Terre  Uautc 
Ind. 
••  No.  4857." 

and  on  tbe  same  day  transmitted  it  to  the 
Fidelity  Bank  In  the  following  letter: 

•"  Peoria,  I11&,  June  14,  1887.     [55^ 
"  Ammi  Baldwin,  Esq.,  cash.,  Cin'ti,  0. 

"  Dear  Sir:  Enclosed  find  for  collection  and 
credit  itema  as  stated  below. 

Respectfully  yours, 
Weston  Arnold,  Cashier. 
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"  Return  at  once  If  unpaid,  giving  reasons; 
protest  all  paper  unless  otberwi^  instructed. 

**Terre  Haute  Dist.  Co No  pro. 

$692615." 

At  the  time  of  its  transmission  it  was  en- 
dorsed: 

"  Pay  Fidelity  National  Bank  of  Cincinnati. 
C,  or  order,  for  collection  for  German  Ameri- 
can Nat'l  Bank  of  Peoria.  Ills. 

••W.  Arnold,  Cash." 
this  endorsement  heing  made  by  a  rubber 
stamp,  which  had  been  forwarded  to  the  Ger- 
man-American Bank  by  the  Fidelity  Bank. 
At  the  time  the  German- Ameiican  Bank  trans- 
mitted this  draft  to  the  Fidelity  Bank  it  cred- 
ited cash  with  the  full  amount  of  said  draft 
and  charged  the  same  to  the  said  Fidelity 
Bank  in  its  ledger  account  with  said  bank  as 
a  debit  against  the  said  Fidelity  Bank.  Such 
entries  were  made  in  pursuance  of  the  right 
which  the  plain  tit  claimed  to  have  under  its 
•aid  contract  and  tL"  custom  of  bankers,  a  cus- 
tom expressly  found  to  exist  throughout  the 
United  States,  to  enter,  at  the  time  of  trans- 
mission, sight  paper  transmitted  to  the  said 
Fidelity  Bank  for  collection  upon  its  ledger  ac- 
count with  the  said  Fidelitjr  Bank,  and  were 
provisional  in  that  the  plaiDtiff  at  the  time  of 
making  said  entries  intended  to  exercise  the 
ri^ht  which  it  also  ciaimod  to  have  under  its 
said  contract  with  the  said  Fidelity  Bank  and 
the  like  custom  of  bankers  to  cancel  each  of 
•aid  entries  by  a  counter  entry  in  case  the  draft 
was  not  paid.  The  making  of  such  entries 
was  not  communicated  to  the  Fidelity  Bank. 
The  draft  was  also  before  its  said  transmission 
to  the  Fidelity  Bank  entered  on  the  remittance 
register  of  the  German-American  Bank  as  re- 
mitted to  the  Fidelity  Bank. 

The  Gterman- American  Bank  never  at  anv 
550]  time  drew  drafts  *upon  theFidelitv  Bank 
against  collections  transmitted  to  it  until  it  had 
received  from  the  latter  notice  of  payment 
thereof .  Upon  the  receipt  of  this  draft  on  June 
15. 1887,  no  entrv  representing  it  was  made  by 
the  Fidelitv  Bank  in  its  general  ledger  account 
with  tlie  Gferman-American  Bank,  but  only  on 
the  collection  recrlster.  Between  the  Fidelity 
Bank  and  the  Old  National  Bank  of  Evans- 
▼ille.  Indiana  (hereinafter  called  the  Old 
National  Bank)  the  defendant  in  the  court  be- 
low, there  then  existed  an  arrangement  for 
mutual  and  reciprocal  collection  business, 
and  on  June  16  the  draft  was  forwarded  by  the 
former  to  the  latter  bank  with  this  additional 
endorsement:  **Pay  Old  National  Bank, 
Evansville,  Ind..  cashier,  or  order,  for  collec- 
tion. Please  report  hy  this  number,  66,938. 
Fidelity  National  Bank.  Cincinnati.  O.  Ammi 
Baldwm,  Cashier."  The  letter  enclosing  the 
draft  was  in  these  words: 

*•  Cincinnati.  6  I  16.  1887. 


**01d  National  Bank, 
ville,  Ind. 


-,  cashier,  Evans- 


'  'Dear  Sir:   I  enclose  for  collection  and  credit 
as  below  stated. 

Very  respect  full  v  vours, 

Ammi  Baldwin,  Cashier. 
•       ••*        ..... 
**  Do  not  hold,  but  protest  against  all  collec- 
tions not  accepted  or  paid,  unless  otherwise  in- 
structed by  us.    Advise  by  date   of  letter. 
Please  report  collections  by  numl)era.'' 
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On  June  18  the  Old  National  Bank  ackxK>wi 
edged  receipt  by  a  postal  card,  as  follows: 
'*  Evansville.  Ind..  June  18.  1887. 
'*I  have  received  your  favor  of  the  16lli 
with  stated  enclosure. 
"Entered  for  colL 

**  Tours  respectfully. 

*•  Henry  Reis,  Cashier.* 

No  entry  was  made  by  it  at  the  time  oo  f  tj 
ledger  account  with  the  Fidelity  Bank,  hut 
only  in  its  collection  register.  On  June  18  tb* 
draft  was  forwarded  to  the  First  NaiionaJ 
Bank  of  Terre  Haute,  received  by  the  latter  oo 
June  20.  and  paid  to  *it  by  the  Terre  [50tl 
Haute  Distilling  Company  on  the  afternoon  of 
that  day  between  two  and  three  o'clock.  Oo  tbc 
same  afternoon  a  letter  was  written  by  tbe 
First  National  Bank  to  the  Old  NatioDal 
Bank,  advising  the  latter  of  the  paynoent  of 
the  draft,  and  that  its  amount  had  been  cred- 
ited to  the  account  of  the  latter,  which  letter 
was  posted  at  about  four  o'clock  of  tbe  same 
afternoon.  Tbe  letter  was  received  by  the  Old 
National  Bank  at  or  about  eight  o'clock  oo  tbe 
morning  of  June  21.  During  the  month  of 
June.  1887.  the  banking  hours  of  these  banks 
were  from  nine  o'clock  m  the  forenoon  cootin- 
uously  until  three  o'clock  in  the  aftemooa, 
and  the  letter  having  been  received  before 
banking  hours  of  the  21st,  the  amount  of  tbe 
draft  was.  in  accordance  with  its  general  prac- 
tice, entered  by  the  Old  National  Bank  in  its 
account  with  the  Fidelity  Bank  as  a  credit  to 
the  latter  as  of  June  20, 1$8:. 

On  June  21.  1887.  tbe  Old  National  Bank 
wrote  and  mailed  to  the  Fidelity  Bank  a  let- 
ter, notifying  the  latter  of  toe  payment  of  tbe 
draft  and  tbc  entry  to  its  credit.  This  letter 
was  received  by  the  persons  in  charge  of  the 
Fidelity  Bank  on  Juno  22. 

*<0n  June  20.  1887.  and  for  ten  days  prior 
thereto,  the  Fidelity  Bank  was  insnlveot,  but 
oeitber  tbe  German-American  Bank,  the  Old 
National  Bank,  nor  the  First  National  Bank, 
had  knowledge  of  this  fact,  nor -did  either  of 
said  banks  have  knowledge  of  such  fact  until 
after  the  failure  of  the  Fidelity  Bank,  as  berr 
inafter  stated.  On  the  morning  of  June  30. 
1887,  Mr.  Eugene  Powell,  bank  examiner, 
came  to  the  Fidelity  Bank  for  the  purpoee  of 
making  an  examination.  He  did  so.  to  a  cer- 
tain extent.  In  the  afternoon  of  June  SO. 
1887.  the  board  of  directors  of  the  Fidelity 
Bank  had  a  meeting  at  the  office  of  the  tMink. 
which  continued  in  session  until  after  ttie  do** 
of  iMnking  hours.  After  lUe  close  of  bankior 
hours  tbe  board  of  directors  adjourned,  aod 
immediately  thereafter  Mr.  Powell,  as  bank 
examiner,  took  possession  of  the  Fidelitv 
Bank,  and  that  night  had  the  combination  of 
the  safe  chanced,of  which  combination  be  took 
possession.  The  Fidelitv  Bank  kept  its  doors 
open  for  the  transaction  of  ^banking  bust  [fl»(t  1 
ness  until  tbe  close  of  banking  hours  oo  June 
20,  18^7,  and  transacted  such  banking  busioesi 
as  offered  until  that  time.  The  board  of  di 
rectors  of  the  Fidelity  Bank  met  early  in  tbe 
morning  of  June  21.  1^7,  and  about  8:80 
o'clock,  half  an  hour  before  the  be^nninK  of 
bank  hours,  it  was  announced  to  its  offlcen 
that  the  haok  would  not  open.  The  Fidelity 
Bank  did  not  open  for  business  on  June  SI. 
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-•oQ-  «nf)  hnn  never  opened  for  business  since 
Jnoe  20,  18S7. 

"Mr.  Eugene  Powell,  bank  examiner,  con- 
dsoed  h>  ptissession  of  ibe  Fidelity  Bank,  after 
taking  possesion  of  it  in  the  manner  aforesaid, 
util  June  27.  18b7,  when  Mr.  Dn^id  Arm- 
ttrooz  was  appointed  receiver,  wbicb  position 
kc  held  at  the  beginning  of  this  suit 

*'Xo  Fenuttance  of  money  or  any  tangible 
RpreHBtaiiveof  money  representing  this  draft 
«af  ever  made  by  the  First  National  Bank  to 
tbe  OU  National  Bank  or  by  the  Old  National 
Buk  to  the  Fidelity  Bank  or  by  the  Fidelity 
Buk  or  its  receiver  to  the  German-American 
Biak.  and  the  proceeds  of  this  draft  never 
pttsaed  between  said  banks,  if  at  all,  otherwise 
tkcB  by  the  debit  and  credit  entries  above 
■ntioned. 

**Prior  to  the  institution  of  this  suit  the  Old 
Katidia]  Bank  and  the  First  National  Bank 
■tde  a  mutual  settlement  of  their  collection 
aceooBtB  up  to  and  including  the  above-men- 
tioDed  oitries  representing  said  draft.  The 
Botnt]  collection  accounts  between  the  Old 
Xailonal  Bank  and  the  Fidelity  Bank  have  not 
becB  fettled  on  account  of  the  insolvency  of 
tke  FUelity  Bank,  but  the  Old  National  ISank 
ekims  upon  such  settlement  the  benefit  of  the 
unoont  of  said  draft  as  a  debit  on  its  account 
with  the  Fidelity  Bank. 

''On  the  books  of  the  Fidelity  Bank,  as  they 
stood  at  the  t>eginning  of  this  suit,  the  Fidelity 
Bask  owed  to  the  German- American  National 
Bulk  f  17.844.77.  On  the  books  of  the  Fidelity 
Bank  and  of  the  Old  National  Bank,  as  they 
itood  at  the  be^Kinnioi?  of  this  suit,  the  Fidelity 
Bank  owed  the  Old  National  Bank  $14,891.57. 
The  above  balances  are  made  by  debiting  the 
OM  National  Bank  with  the  amount  of  said 
draft  and  crediting  the  Gterman- American 
Bank  with  the  like  amount." 
56S]  *Upon  these  facts  judgment  was  entered 
ia  favor  ot  the  plaintiff  for  the  amount  of  the 
drift  and  interest,  to  reverse  which  Judgment 
the  defendant  brought  this  writ  of  error. 

Mmn,  Alpheos  H*  Snow  and  John  M. 
Bntlo'*  for  plaintiff  in  error: 

The  agency  and  trust  in  this  case  were,  de- 
lermioea  before  the  insolvency  of  the  Fidelity 
iHak  was  dfedosed.  and  the  court  below,  in 
Mating  its  conclusions  of  law  and  in  rendering 
k  jndgment,  based  upon  the  theory  that  the 
ptotm  in  error  then  held  the  proceeds  with 
Bocice  of  the  trust,  erred. 

Commercial  Nat.tBank  y.  Armstrong,  148  U. 
a  50  (37:  363). 

The  court  below  erred  in  stating  its  condu- 
Axn  of  law  and  rendering  its  Judgment,  based 
OB  the  theory  that  the  trust  as  to  the  proceeds 
was  not  determined  at  the  time  the  insolvency 
of  the  Fidelity  bank  was  disclosed  but  con- 
tianed  down  to  the  beginning  of  the  suit 

The  words  "for  collection,"  in  an  indorse 
■mt  of  negotiable  paper,  signify  that  the 
rdatloD  of  bailor  and  bailee  shall  exist  both  as 
to  the  note  and  its  proceeds,  but  are  ambiguous 
in  that  tbey  do  not  signify  what  kind  of  a 
hnlment  f  tiall  exist  as  to  the  proceeds. 

And,  in  order  to  explain  this  ambiguity  as 
to  the  kind  of  bailment  intended,  the  court 
■ay  receive  evidence  of  an  express  contract 
heiweea  the  parties  of  a  general  custom  in 

ISS  U.S. 


accordance  with  which  the  parlies  must  be 
held  to  have  contracted. 

Story,  Bailments,  §§  47,  228.  283,  870.  423, 
489. 

Parol  proof  of  custom  will  be  received  to 
explain  the  indorsement,  when  the  language 
of  the  indorsement  is  ambiguous. 

White  V.  Miners  Nat,  Bank  of  Oeorgetown^ 
102  U.  S.  658, 661  (26:  250, 252);  Falk  v.  Moebe, 
127  U.  S.  597  (32:  266). 

This  ambiguitv  as  to  the  kind  of  bailroeni 
intended  by  the  indorsement  *'  for  collection," 
when  the  indorsee  is  a  bank  or  banker,  has 
also  been  recognized  by  this  court  in  the  fol- 
lowing cases: 

Marine  Bank  of  Chicago  v.  Fulton  County 
Bank,  69  U.  S.  2  Wall.  252(17: 785);  Thompeork 
V.  Riggs,  72  U.  S.  6  Wall.  663  (18:  704); 
Planters  Bank  of  Tennessee  v.  Union  Bank  of 
Louisiana,  83  U.  8.  16  Wall.  483  (21:  473); 
Scammon  v.  Kimball,  92  U.  S.  362  (23:  483); 
Phcmix  Bank  v.  Risleg,  111  U.  S.  125  (28: 
374). 

A  collecting  bank  ordinarily  becomes  the 
owner  of  money  collected  by  it  for  its  corres- 
pondent, and  consequently  a  debtor  for  the 
amount  collected,  under  obligation  to  pay  on 
demand,  not  the  identical  money  received,  but 
a  sum  equal  in  le^ral  value. 

This  is  the  rule,  where  there  has  been  no 
contract  or  understanding  that  a  different  rule 
should  prevail. 

Sturm  V.  Boker,  150  U.  8.  312  (37:  1093). 

Any  restrictive  indorsement  is  notice  of  the 
owner's  right  of  property  to  all  the  world,  io 
so  far  as  it  is  unambiguous. 

1  Daniel,  Negotiable  Instruments,  §§  698, 
698a. 

There  is  no  privity  of  contract  between  the 
indorser  *'for  collection"  and  the  second  or 
subsequent  indorsee;  and  hence  no  right  of 
action  in  contract  or  in  tort  founded  on  con- 
tract. 

Exchange  Nat,  Bank  of  Pittsburg  t.  ITiird 
Nat,  Bank  of  New  York,  112  U.  276,  290  (28: 
722,  727);  Hoover  v.  Wise,  91  U.  8.  808  (28: 
892);  1  Story,  Eq.  Jur.  §§  460,  464;  Story. 
Agency,  |^§  229,  230,  281;  Central  Nat.  Bank 
of  Baltimore  v.  Connecticut  Mut,  L,  Ins,  Co, 
104  U.  8.  64  (26:  693). 

Messrs.  Chas.  W.  Smith*  John  8.  Duncan^ 
John  W.  Warrington  and  Thos,  B.  Paxton,  for 
defendant  in  error: 

If  the  receiving  and  collecting  bank  at  the 
time  of  the  mutual  dealings  with  the  bank  and 
sending  the  paper,  had  notice  that  the  latter 
was  not  the  owner  of  the  paper  so  transmitted, 
but  that  it  transmitted  the  same  simply  for 
collection  merely  as  agent,  then  the  collecting 
bank  would  uot  have  the  right  to  apply  the 
proceeds  of  such  paper,  as  against  any  indebt- 
edness due  to  it  from  the  transmitting  bank, 
or  to  retain  such  proceeds  against  the  owner 
of  the  paper  for  its  benefit  as  against  the  gen- 
eral balance  of  its  accoimt  with  such  transmit- 
ting bank. 

Bank  of  the  Metropolis  y.  New  England  Bank^ 
47  U.  8.  6  How.  212  (12:  409);  CecU  Bank  y. 
Farmers  Bank,  22  Md.  148;  Blaine  y.  Bourne^ 
11  R.  I.  119,  23  Am.  Rep.  429;  Hackett  ▼. 
Reynolds,  114  Pa.  328;  First  Nat.  Bank  of 
Crown  Point  v.  Mrst  Nat.  Bank  of  Richmond, 
76  Ind.  561,  40  Am.  Rep.  261;  First  Nat,  Bank 
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cf  OircUvitte  ▼.  Bank  cf  Monroe,  88  Fed.  Rep. 
408;  Bank  of  the  Metropolis  v.  First  Nat.  Bank 
of  Jersey  City,  19  Fed.  Rep.  801;  First  Nat. 
Bank  of  Chicago  v.  Reno  County  Bank,  8  Fed. 
Rep.  257. 

Even  if  the  coHectiDg  bank  had  do  Dotice 
that  the  transmittiD^  bank  was  merely  ao 
agent  for  collection,  but  regarded  the  latter  as 
the  owner  of  the  paper  transmitted,  yet  it  is 
not  entitled  as  agaiust  the  owner  to  retain  the 
proceeds  unless  credit  was  given  to  the  trans> 
mil  ting  bank,  or  balances  suffered  to  remain 
in  its  hands,  to  be  met  by  the  negotiable  paper 
transmitted  or  expectea  to  be  transmitted  in 
the  usual  course  of  dealings  between  the  two 
banks. 

Carroll  v.  Exchange  Bank  of  Wheeling,  80 
W.  Va.  518;  First  Nat.  Bank  of  Clarion  v. 
Oregg,  79  Pa.  884;  Bank  of  the  Metropolis  v. 
New  England  Bank,  42  U.  8.  1  How.  284 
(11: 115).  47  U.  S.  6  How.  212(12:  409):  Sweeney 
▼.  Easter,  58  U.  S.  1  Wall.  166  (17:  681). 

And  the  fact  that  any  one  of  the  banks  in 
the  chain  had  a  jjust  claim  against  the  bank 
from  which  it  received  the  collection  is  not  the 
giving  of  a  new  credit. 

Wilson  y.  Smith,  44  U.  8.  8  How.  763  (11: 
820);  First  Nat.  Bank  of  Crown  Point  v.  FirBt 
Nat.  Bank  of  Richmond,  76  Ind.  561,  40  Am. 
Rep.  261. 

The  indorsement  of  t.be  draft,  involved  in 
this  cause,  **Pay  FideliMr  National  Bank,  of 
Oincinnati,  O.,  or  order,  xov  collection  for  Ger- 
man American  National  Bank,  of  Peoria,  HI.," 
was  a  restrictive  indorsement,  did  not  carry 
title  to  the  bank  receiving  it  under  such  in- 
dorsement, but  on  the  contrary,  gave  notice  to 
the  world,  and  particularly  to  each  bank  re- 
ceiving it  in  the  progress  oi  its  transmittal  for 
collection,  that  the  bank  from  which  it  is  re- 
ceived it  was  not  the  owner  thereof. 

White  V  .  Miners  Nat.  Bank  of  Oeorgetown, 
102  U.  8.  658  (26:  250);  TreuttelY.  Barandon, 
8  Taunt.  100;  Signourney  v.  Lloyd,  8  Bam.  & 
C.  622;  aaflin  v.  Wilson,  61  Iowa,  16;  Lee  v. 
Chillicothe  Branch  of  StaU  Bank  of  Ohio,  1 
Bond.  887;  Leti  v.  National  Bank  of  Missouri, 
6  Dill.  104;  Firti  Nat.  Bank  of  Montgomery  ▼. 
Armstrong,  86  Fed.  Rep.  59;  Fifth  Nat.  Bank 
▼.  Armstrong,  40  Fed.  Rep.  46;  Manufactur- 
ers Nat.  Bank  of  Boston  v.  Continental  Bank 
ef  St.  Lovis,  2  L.  R.  A.  699,  148  Mass.  553; 
Cecil  Bank  v.  Farmers  Bank,  22  Md.  148; 
Blaine  v.  Bourne,  11  R  L  119,  28  Am.  Rep. 
429;  Freeman^s  Nat.  Bank  v.  National  Tube 
Works  Co.  8  L.  R.  A.  43,161  Mass.  413;  National 
Butchers  A  D.  Bank  v.  HubbeU,  7  L.  R  A. 
652.  117  N.  Y.  884;  Sutherland  v.  First  Nat. 
Bank  of  Ypsilanti,  81  Mich.  230. 

The  indorsement  was  not  subject  toexplana- 
ation  or  variation  bv  parol  evidence. 

Third  Nat.  Bank  qf  Syracuse  v.  Clark,  28 
Minn.  268;  Leary  t.  Blanehard,  48  Me.  269. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  Fidelity  Bank  did  not  purchase  this 
draft  from  the  plaintiff,  and,  although  it  ac- 
quired the  mere  lepal  title,  never  became  its 
equitable  owner.  It  received  it  as  an  agent, 
end  the  endorsement,  '*for  collection,  for  Ger- 
man-American National  Bank  of  Peoria,  Hli- 
ooifl,"  was  notice  to  it  and  every  subsequent 
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holder  that  it  was  forwarded  simply  for  col- 
lection.    Neither  by  the  express  terms  of  the 
contract  between  the  plaintilF  and  the  Fidelitj 
Bank,  nor  by  the  course  of  business  between 
them,  nor  by  the  custom  of  bankers,  did  the 
receipt  of  the  draft  by  the  Fidelity  make  it  e 
debtor  for  the  amount  thereof,  neither  woald 
it  become  such  debtor  until  after  collection  end 
possession  of  the  proceeds  of  the  draft,  either 
actually  or  by  settlement  of  accounts  between 
the  parties.     Sweeney  v.  Easter,  68  U.    8.   1 
Wall.  166  [17:  6S1];   White  v.    Miners  Nat, 
Bank,  102  U.  S.   668  [28:  250];  Commeretal 
Nat.  Bank  v.   Armstrong,  148  U.  8.  60   [37: 
8631. 

The  draft  was  collected  and  the  proceeds 
thereof  received  by  the  defendant,  while  it 
was  at  first  collected  by  the  First  N»tioniil 
Bank  of  Terre  Haute,  yet  it  was  by  thai- bunk 
credited  to  the  defendant,  notice  of  the  credit 
given,  and  the  amount  settled  between  the  two 
banks  in  the  adjustment  of  their  accountH. 

The  case,  therefore,  is  presented  of  a  receipt 
of  the  proceeds  of  the  draft  by  the  defendant,  a 
sub-agent  or  agent  of  the  collector,  and  the 
non-receipt  of  the  proceeds  by  the  plaintiff,  the 
*owner,  and  the  question  is  whether  the  [503 
former  has  discharged  itself  of  liability  lortbe 
moneys  which  it  has  thus  received. 

The  contention  of  the  defendant  is  that  it 
paid  the  moneys  which  it  received  to  the  party 
from  which  it  received  the  draft,  to  wit,  the 
Fidelity  Bank,  which  was  the  agent  of  the 
owner.  It  is  not  pretended  that  it  ever  for- 
warded to  the  Fidelitv  Bank  the  cash  therefor, 
but  the  claim  is  that  it  credited  such  amount 
on  the  account  of  the  Fidelitv  Bank,  the  Fi- 
delity being  at  the  time  inclebted  to  It,  and 
that  this  is  equivalent  to  an  actual  payment  of 
money.  The  difficulty  with  this  conteotion  it, 
that,  at  the  time  this  credit  was  entered  l^  the 
defendant,  the  Fidelity  was  not  in  a  condition 
to  receive  credit  or  make  auv  settlement:  It 
was  insolvent,  and  in  the  custody  of  the  offlcers 
of  the  law.  The  defendant  received  no  notice 
of  the  collection  bv  the  Terre  Haute  bank, 
made  no  entry  on  its  books,  took  no  other 
action  looking  to  a  settlement  with  the  Fidelity 
until  the  morning  of  the  21st,  and  it  is  found 
not  only  that  the  Fidelity  had  been  insolvent 
for  ten  days  theretofore,  but  that  on  the  20tb 
the  bank  examiner  had  taken  poeteasion— a 
possession  which  he  maintained  until  the  ap- 
pointment of  the  receiver  Armstrong.  At  the 
time  this  examiner  took  possession  the  busioesa 
of  the  bank  stopped  and  the  authority  of  the 
directors  and  officers  ceased.  Thev  could  not 
thereafter  make  any  settlement  whh  the  de 
fendaut  to  the  prejudice  of  the  rights  of  third 
parties.  If  on  the  morning  of  the  2lst  the 
defendant  had  brought  to  the  Fidelity  Bank  io 
cash  the  amount  which  It  had  collected  on  this 
draft  and  tendered  it  to  the  officers  of  the  Fi- 
delity Bank  in  payment  of  a  balance  doe  to 
such  bank,  the  latter  could  not  have  lawfully 
received  that  cash  for  such  purpose,  so  as  to 
relieve  the  defendant  from  its  liability  to  the 
plaintiff.  And,  a  fortiori^  if  it  could  not  ac- 
complish this  by  an  actual  tender  of  tba 
money,  it  cannot  by  a  mere  entry  on  Its  own 
books.  The  only  way  In  which  the  defendant 
could,  after  rec^ving  the  amount  of  this 
check,  discharge  itself  from   liability  Io  ths 
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flldtotiff  WS8  by  a  payment  to  the  Fidelity 
mk,  its  endorser,  at  a  time  when  the  Fidelity 
564]  Bank  was  authorized  to  'receive  it  for 
tkep»lntilT,  and  the  authority  to  so  receive  it 
teniuDated  when  it  stopped  husiness. 

There  is  nothing  in  the  case  of  the  Comtner- 
<iai  Nat.  Bank  ▼.  Armstrong.  148  U.  S.  50 
^:  963].  which  conflicte  with  this.  On  the 
eoatrtry,  it  was  said  in  that  opinion,  in  refer- 
«&ce  to  a  transaction  similar  to  the  one  before 
v:  **The  plaintiff,  then,  as  principal,  could 
fmqoestioDably  have  controlled  the  paper  at 
any  time  before  its  payment,  and  this  control 
extended  to  such  time  as  the  money  was  re- 
<dTed  by  its  agent,  the  Fidelity." 

Language  found  later  in  the  opinion,  upon 
vhich  the  defendant  relies,  must  be  under- 
fltood  in  relation  to  the  particular  facts  of  that 
cue.  Certain  drafts  had  been  received  by  the 
fldi^ty  Bank  and  forwarded  for  collection  to 
^Aber  banks,  and  by  the  latter  collected.  Of 
these  collections  some  had  been  made  by  banks 
fedebted  to  the  Fidelity,  and  others  by  banks 
to  whom  the  Fidelity  was  indebted,  and  the 
anount  of  sach  collections  credited  on  their 
aceoants  with  the  Fidelity.  The  former  were 
paid  by  such  banks  to  Armstrong,  the  receiver 
of  the  Fidelity,  and  after  its  failure.  The  suit 
was  one  brought  by  the  original  owner  of  these 
drafts  against  the  receiver,  to  charge  the 
funds  in  bis  hands  with  a  trust  in  respect  to 
all  these  collections,  and  it  was  adjudged  that 
he  was  such  trustee  as  to  the  former,  and  not 
at  to  the  latter;  ttie  former,  because  the  col- 
lection had  not  been  completed  by  the  Fidelity 
before  its  failure,  and,  therefore,  the  amounts 
anbeequently  received  by  the  receiver  were  re- 
eetvedfor  the  benefit  or  the  original  holder; 
wbikt,  as  to  the  latter,  the  collection  by  the 
Flddity  was  complete  and  the  original  holder 
stood  dm  ply  as  a  general  creditor  of  the  Fi- 
delity for  such  amou nts.  There  was  in  respect 
10  tlieae  latter  collections  no  question  as  to  the 
pvecise  time  at  which  the  transaction  between 
the^elity  and  the  collecting  banks  was  com- 
pleted, and  no  suggestion  that  an  entry  on  the 
books  of  the  Fidelity,  or  some  other  act  indi- 
cating its  assent  to  the  action  of  the  collating 
hanks  in  crediting  the  amount,  was  necessary 
te  complete  the  settlement.  On  the  contrary, 
ft  wasasiiumed  that  the  settlement  between  the 
565]*  fidelity  and  its  agents  was  complete 
at  the  time  of  the  failure. 

It  is  unnecessary,  in  this  case,  to  consider 
what  would  be  the  rights  of  the  parties  if  a 
settlement  between  the  defendant  and  the 
FUelity  Bank  had  been  consummated  while 
the  latter  was  actually  engaged  in  business,  al- 
though in  fact  insolvent:  for,  as  stated,  no  ac- 
tion was  taken  by  the  defendant  until  after  the 
Fidelity  had  stopped  business,  and  was  in  pos- 
•enoB  of  the  officers  of  the  law.  The  mere 
fact  that  news  of  the  condition  of  the  Fidelity 
had  not  reached  the  defendant  at  the  time  it 
Bade  this  entry  is  immaterial.  The  condition 
of  insolvency  was  "disclosed"  because  it  was 
known  to  the  officers  of  the  law,  and  action 
had  been  taken  by  them  in  consequence  there- 
of, and  that  is  all  that  is  necessary.  We  think 
the  eonclusions  of  the  circuit  court  were  cor- 
net, and  its  Judgment  if  affirmed. 


iwu.a 


WILLIAM   COUPE  et  al.,  Jf/s.  in  Err.^ 

V, 

HERMAN  ROTER  bt  al. 

(See  8.  G.  Beporter*a  ed.  665-68S.) 

Action  on  patent — construetion  of  patent — nKi- 
cfnne  for  treating  hidea— province  of  court 
and  jurg— damages  in  equity — damages  in 
action  at  law — nominal  damages, 

1.  An  owner  of  a  patented  machine  that  will  not 
do  what  it  is  intended  to  do  oaonot  sustain  an 
action  against  one  who  is  shown  to  use  a  suooesa- 
f ul  and  operative  machine. 

2,  The  principal  of  construction  applicable  to  a 
patent  is  that  such  construction  must  l>e  in  con- 
formity with  the  self  imposed  limitations  which 
are  contained  in  the  claims. 

8l  The  patent  No.  77,920,  to  Herman  and  Louis 
Boyer  for  an  improved  machine  for  treatinsr 
hides,  restricts  their  claims  for  the  shaft  and  crib 
to  such  in  a  vertical  position,  and.  for  the  weight, 
to  one  operated  by  the  force  of  gravity  aided  by 
pressure. 

8l  In  an  action  for  the  infringement  of  a  patent 
it  is  for  the  court  to  define  the  patented  inven- 
tion as  indicated  by  the  language  of  the  claims 
and  the  Jury  are  to  judge  whether  the  invention 
BO  defined  covers  the  art  or  article  employed  by 
the  defendant. 

i.  In  equity  the  complainant  in  an  action  for  the 

Nora.— ^s  to  assignments  of  patents^  their  con- 
struetion and  effect;  licenses  touse  patents:  roycMies, 
see  note  to  Daliell  v.  Dueber  Watch  Case  Co.  87: 
740. 

As  to  anticipation  of  patents;  prior  patents  and  • 
pubiications;  application  and    issue;    claims  and 
«peci/lcat(on8,  see  note  to  Leggettv.  Standard  Oil 
Ck>.  37: 787. 

As  to  patents  for  designs^  when  vaUtf,  see  note  to 
Smith  V.  Whitman  Saddle  Co.  87: 608. 

As  to  patentdbOity  of  inventions;  patentable  sub" 
jeet-matter;  utWly;  what  constitutes  invention;  pat- 
entable  novelty;  oonUtinations;  foreign  patents  and 
theur  effects^  see  note  to  Grant  y.  Walter,  87: 563. 

As  to  reissued  jpatents  for  inventions^  when  valid; 
effect  of  reissue;  laches,  see  note  to  National  Meter 
Co.  V.  Yonkera  Water  Oomrs.  87:  644. 

As  to  what  constitutes  infringement  of  patent; 
sUnHarUy  of  devices;  desions;  comttinattons;  mo' 
chines;  construction  of  patenU  see  note  to  Boyer  ▼• 
Ctoupe,  80:  1078. 

For  what  patents  are  aranted;  when  declared  oo(d» 
aee  note  to  Evans  ▼.  Baton.  4: 488. 

As  to  patentability  of  inventions^  aee  note  to 
Thompson  v.  Boisselier.  29: 76,  and  Corning  ▼.  Bur- 
den, 14: 688. 

As  to  abandonment  of  invention^  see  note  to  Pen- 
nock  ▼.  Dialogue,  7: 887. 

As  to  distinction  betu)een  inventions  ofmechatiismt 
articles,  or  products  and  processes;  when  latter  pat^ 
ented^  see  note  to  Coming  v.  Burden,  14: 688. 

As  to  including  procei»  and  product  in  same 
pcUent;  separate  patents  therefor,  see  note  to  Bvana 
V.  Eaton,  4: 483. 

As  to  what  reissue  may  cover,  see  note  to  O^Beilly 
▼.  Morse,  14: 601. 

As  to  assignment  before  issuing  and  reissuing  pat- 
ent;  recording;  when  assignment  transfers  extended 
terms,  sue  note  to  Gayier  v.  Wilder,  13: 504. 

As  to  when  asHonee  may  sue  for  infringement; 
when  patentee  must;  when  they  must  join,  see  note 
to  Wilson  y.  Bousseau.  11: 1141. 

As  to  damages  for  infringement  of  patent;  trebU 
damages^  see  note  to  Hogg  v.  Bmerson,  IS:  824. 
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•nftiiiiremetit  of  a  patent  is  entitled  to  recover 
■ucb  galas  and  pro  tits  as  have  been  made  by  ibe 
inffinfirer  from  the  unlawful  use  of  the  inven- 
tion, and  where  the  Injury  sustained  is  greater 
than  such  profits,  the  damages  he  bas'sustained. 
In  nddlUon  to  the  profits  received. 

6b  At  law  the  plaintiff  in  an  action  for  the  in- 
fringement of  a  patent  is  entitled  to  recover,  as 
damages,  compensation  for  the  pecuniary  loss  he 
bas  suffered  from  the  infringement,  the  measure 
of  recovery  being  not  what  the  defendant  has 
gained,  but  what  plaintiff  bus  lost. 

ft.  Where  the  evidence  discloses  no  damages  of 
any  kind  for  the  infringement  of  a  patent  the 
court  should  instruct  the  jury  that,  if  they  found 
for  tbe  plaintiffs  at  all,  to  find  nominal  damages 
only. 

[No.  68.] 

Argued  Not.  7,  18H,    Decided  Jan,  7, 1895. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  Ibe  District  of  Massa- 
chusetts, to  review  a  Judgment  for  the  plain- 
tiffs, in  an  action  of  trespass  on  the  case 
brought  \xf  Herman  and  Louis  Rover  against 
William  Cfoupe,  and  Edwin  A.  Burgess,  for 
damages  for  an  infringement  of  letters  patent. 
Bever^ed  with  directions  to  award  a  new  trial. 

Statement  by  Mr.  JvBtiee  Shiras: 

This  was  an  action  of  trespass  on  the  case, 
brought  in  October;  18S9,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Msssa- 
chusetts,  by  Herman  and  Louis  Royer  against 
William  Coupe  and  Edwin  A.  Burgess  for  an 
alleged  infringement  of  letters  patent  of  the 
United  States.  No.  77,9^,  dated  May  12, 
1868,  for  an  'improved  machine  for  treating 
hides." 

The  patent  expired  on  May  12,  18^,  and 
this  suit  was  entered  July  14,  1885.  The  trial 
resulted,  on  November  10,  1886,  in  a  verdict 
for  the  plaintiffs  in  the  sum  of  $18,000,  and 
judgment  was  entered,  on  November  26,  1^89, 
tor  the  sum  of  $21,288  damages  and  $164.25 
^sts. 

The  defendants  below  sued  out  a  writ  of  er- 
ror to  this  court. 

Mevfrs.   Edmund   Wetmore   and    Wil* 

marth  H*  Thnrston  for  plaintiffs  in  error. 

Messrs.    M.    A.   Wheaton    and   F.   J. 

Kieree  for  defendants  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

The  plaintiffs  describe  their  invention  as  a 
Dew  and  improved  machine  for  converting 
raw  bides  into  leather,  of  that  class  which  u 
used  for  belting,  lacings,  and  other  purposes 
where  it  is  necessary  to  preserve  the  native 
strength  and  toughness  without  destroying  or 
Impairing  the  natural  fibres  or  grain  of  the 
leather. 

The  machine  is  comi)osed  of  a  vertical 
•lotted  shaft  provided  with  set  screws,  which 
■aid  shaft  is  capable  of  being  revolved,  by  suit- 
able mechanism,  first  in  one  direction  and  then 
in  the  other;  a  clrculatlynrranirFd  set  of  pins  or 
rollers  set  in  rings  or  lixed  liciuTs,  the  same  con- 
507 1  stitiiling  a  vertical  *cylindrical  cage  or 
Slit  rounding  the  vertical  slotted  shaft;  and  a  crib 
weight  adapted  to  be  inserted  within  the  crib 
or  cage  at  its  upper  end,  said  weight  being 
provided  with  a  central  aperture  for  the  pas- 


sage  of  the  upper  end  of  the  vertical  tloUect 
shaft. 

The  specifications,  claims,  and  drawings  ap- 
))ear  at  full  length  in  tbe  report  of  the  case  of 
Hoyer  v.  ik:/iulUi  Belting  Co.  185  U.  8.  819  [34  r 
2141,  and  need  not  be  reproduced  here. 

The  operation  of  the  machine  is  described  in 
the  specification  as  follows:  "The  end  of  the 
raw  hide  to  be  softened  is  inserted  in  tbe  slot 
of  the  vertical  shaft  and  champed  therein  by 
the  set  screws.  The  shaft  is  then  revolved  ana 
the  hide  i^  wound  tightly  upon  said  shaft, 
forming  a  roll  or  coil  thereon,  and  being  held 
in  this  form  by  the  surrounding  cylindrical 
cage.  After  the  hide  has  been  thus  wound 
upon  the  shaft,  the  shaft  is  revolved  in  tbe  op- 
posite direction,  which  has  tbe  effect  to  rewind 
or  recoil  the  hide  upon  the  shaft  in  a  reverse  di- 
rection,this  reverse  winding  commencing  at  tbe 
inner  end  of  the  coil,  the  outer  circumfereooe 
of  the  coil  being  pressed  against  the  pins  or 
rollers  of  the  surrounding  cage.  This  wind- 
ing and  rewinding  of  the  hide  upon  the  shaft 
is  repeated  as  many  times  as  may  be  desirecl.*' 

The  function  of  the  weight  is  twice  described 
in  the  specification,  as  follows:  ''An  iroo 
weight  or  press  is  employed  for  crowding  tbe 
coil  of  hide  down  after  it  has  received  theforwardt 
and  back  action  around  the  shqft,"  and  '*sn 
Iron  weight,  having  an  opening  through  ita 
center  for  the  vertical  shaft,  and  vertical 
grooves  in  It  to  prevent  its  turning.  Is  placM 
upon  the  inside  of  the  pins  or  rollers,  and  by 
pressing  upon  this  weight,  the  hide  is  com- 
pressed edgewise,  (tfter  the  forward  and  back- 
ward stretching  or  pressing  is  performed  length- 

*  as 

wise. 

One  of  the  matters  in  dispute  in  the  case  is 
whether  tbe  weight  is  to  operate  during  tbe 
winding  and  rewinding  of  the  hides,  or  aftec 
the  revolving  of  the  shaft  has  ceased.  Tbe 
language  of  the  8|)ecidcation.  just  cited,  does 
not  seem  to  describe  the  operation  of  Ibe 
weight  as  contemporaneous  with  tbe  winding 
procei^,  but  as  successive.  Herman  Rover, 
one  of  the  patentees,  testified  that  the  welirbt  Is 
to  operate  while  the  ^cylindrical  shaft  is  [ftGS 
revolving,  and  that  its'use  is  to  regulate  or  con- 
fine the  space  in  which  the  hides  have  to  move 
forward  and  backward. 

We  are  willing  to  assume,  in  our  di«posiHo» 
of  this  case,  the  correctness  of  the  plaintiff's 
contention  in  this  particular  and  we  shall  also 
accept  as  indisputable  the  testimony  of  Her- 
man Royer,  that  '^the  machine  without  tbe 
pressure  would  not  effect  such  s  motion  sod 
beat  as  are  necessaiy  to  loosen  the  fibres  of  ibe 
hide.  It  would  not  work  any  effecL  TV* 
machine  would  be  a  failure  without  the  weight.'* 

It  was  further  made  to  appear  that,  as  early 
as  1868,  Louis  Royer,  one  oi  tbe  patentees,  bad 
produced  a  machine  for  the  purpose  of  treat- 
ing hides,  the  characteristics  of  which  were- 
thus  described  in  the  testimony  of  Herman 
Royer:  **  The  macliine  had  a  horizontal  crib; 
it  had  a  shaft  central  through  its  axis;  it  had 
bars  circularly  srranjred  around  that  central 
shaft;  it  had  tbe  same  kind  of  motion  to  tbe 
right  or  left  as  tbe  patented  machine;  it  bad 
everything  that  is  in  the  present  machine  ex- 
cept the  pressure  weight  And  on  cniss-ei 
amination  the  following  questions  and  answer* 
appear:  *'  Now,  when  you  and  your  brotbrr 
came  to  the  Joint  business  of  improving  Ibe 
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BM^iDe  jon  turned  it  from  a  horizontal  poal* 
*too  to  t  Tertical  posit  ioo,  did  you  not?  "  An- 
fvcr.  "Tea.  mr."  *' And  in  that  conneciion 
TOO  ved  the  weight  ao  that  the  weight  would 
pres  down  by  gravity  upon  the  hidea  inside 
•beerib;  ia  that  correct?^'  Answer.  **The 
vai^t  ttDd  presaure  applied  to  the  weight;  yes, 
ar." 

Tbe  pl&iotiffa  ailao  put  in  evidence  a  model 
d  Uw  defendant'a  machine,  and  testimony 
^eodmt  to  show  that  defendant's  machine  con- 
cats  of  a  hortzoDtal  shaft  around  which,  when 
ia  operation,  the  hidea  are  wound  and  uo- 
Toaod.  of  a  horizontal  crib  or  cage  enclosing 
tbe  abaft,  and  of  two  parts,  termed  "  false 
Wtiii,"  connected  togttlier  and  adapted  to  be 
smluaeou^Iy  movra  toward  or  from  each 
oibfT,  bj  meana  of  right  and  left  hand  pcrewa 
ini^ed  one  at  each  aide  of  the  crib,  and  en- 
pgms  with  traversing  nuts  connected  with 
tae  faw  beads,  and  with  two  gearwheel  which 
iBimaesh  with  a  third  gearwheels  mounted  so 
K  to  turn  loosely  on  the  center  shaft, 
569]  *8aid  third  gearwheel  being  provided 
viib  a  crank  ao  that  by  simply  turning  this 
dtalL  gearwheel  in  one  direction  or  the  other, 
tbe  two  false  heads  will  be  moved  from  or  to- 
wda  each  other,  and  ao  aa  to  diminish  or  in- 
cretse  tbe  space  for  holding  the  coil  of  hides 
doriog  tbe  operation  of  the  machine. 

Tbe  defendants  gave  evidence  tending  to 
»bow  ibat  a  machine  made  in  conformity 
witb  pIiiDtilTs'  apecifications  and  claims  would 
vA  Gyrate  as  a  succefsful  machine,  to  which 
ibe  pltiniiffs  replied  by  evidence  tending  to 
^v  that  a  machine  made  after  the  descrip- 
t<OQ  eontained  in  the  patent  would  and  did 
opettie  saccessf  ully. 

Upoo  tiie  foregoing  atate  of  the  evidence, 
tbe  defeodan  s  requested  the  court  to  charge 
t^  jury  as  follows: 

"  TtMt  the  plaintiffs'  patent  and  the  claims 
tbftfof  00  its  face  should  be  construed  as  re- 
quiring tbe  pnsence.  in  the  combinations  re- 
qrarwl  therein,  of  a  yertical  shaft  and  a  corre- 
•PowJiugly  arranged  vertical  crib,  and  that, 
tt  It  appeared  from  the  evidence,  and  was  un- 
<lii(mted  that  the  machines  complained  of  as 
■*d  byibe  defendants  were  provided  with 
borizootal  shafta  and  horizontal  cribs,  the  jury 
«*iouki  return  a  verdict  for  the  defendants. 

"That  if  they  should  find  aa  a  fact  that  the 
ailwitQtion  by  the  defendants  of  a  horizontal 
»^  and  a  surrounding  horizontal  crib,  in 
P^of  a  vertical  shaft  and  a  surrounding 
y>cal  crib,  and  the  aubatilution  of  two  end 
J^wsMe  plates,  arranged  to  approach  toward 
« recede  from  each  other  by  a  positive  move- 
ynt,  noder  tbe  control  of  the  operator,  in 
w»ce  of  tbe  aiogle  pressure  weight  described 
««  Aown  in  the  ptainiiffa'  patent,  produced 
»a  effect  different  in  kind  from  the  effect  pro- 
^iioed  when  a  vertical  crib  and  pressure  weight 
*«iplojed  in  the  operation  of  fulling  hides, 
^  it  would  be  their  duty  to  find  a  verdict 
w  the  defendants. 

/^•t  a  mechanical  eqoiyalent  for  a  device 
**^  in  leiters  patent  is  a  thing  which  per- 
'<>'iM  tbe  same  reault  in  aubstantiilly  the  same 
**JiOr  by  substantially  the  same  mode  of 
^^f^atioo  as  tbe  device  described  in  the  patent, 
«w  ttiat  if  tbe  jury  should  find  from  the  evi- 
c^'OJdeocehi  the  emuae  that  *under  this  rule 
IK  U.S. 


the  pressure  plntcs  controlled  aa  to  their  move* 
ments  and  as  to  tbe  degree  of  pressure  to  be- 
exerted  by  tbcm,  by  right  and  left-hand  screws, 
at  tbe  pleasure  of  the  operator,  were  not  the- 
cquivalents,  in  a  horizontal  hide  fulling  ma- 
chine, of  the  pressure  weight  in  a  vertical  ma- 
chioe,  then  the  jury  ought  to  find  a  verdict 
tlint  the  defendants  do  not  infringe  the  second 
claim  of  the  plaintiffs'  patent." 
These  requests  the  court  answered  as  follows: 
"You  will  come,  however,  gentlemen,  to 
another  and  furXher  consideration  which  you 
must  determine  upon  tbe  testimony  which  \» 
laid  before  jou.  In  order  to  explain  that,  per- 
haps, I  ought  to  preface  by  saying  what  yout 
are  to  take  this  patent  to  mean;  what  it  is,  ia 
brief  terms,  that  it  coyera.  In  order  that  I 
may  bring  my  observationa  within  the  techni- 
cal requirements,  what  ia  tbe  interpretation 
which  you  are  to  put  upon  this  patent?  This, 
gentlemen,  ia  a  piatent.  and  the  invention  of 
the  plaintiffa  is  an  invention  which  is  to  be 
described  as  follows:  It  consists  of  a  shaft 
which  contains  or  has  attached  to  it  means  by 
which  hides  can  be  fastened  to  its  periphery. 
Around  that  shaft  and  leaving  that  shaft  i» 
the  center  are  arranged  a  number  of  bars  whicb 
shall  contain  the  roll  of  hides  after  it  has  been> 
wrapped  around  the  central  shaft.  In  the  third 
place  there  is  a  plunger  or  false  head  or  contruct- 
mg  device,  whatsoever  you  may  call  it— a  piece 
of  metal  or  wood— which  so  moves  as  to  reduce 
the  space  within  which  the  hides  are  contained 
for  the  purpose  of  squeezing  them  aide  wise. 
That  is  all  there  is  in  the  machine,  and  any^ 
machine  which  contains  these  elements  is  an 
infringement  of  the  plaintiffs'  device  and  is  a. 
yiolation  of  law.  I  need  not  say  to  you  that 
the  defendants'  machine  is  such  a  machine. 
It  contains  a  central  shaft  and  a  device  for 
fastening  hides  to  it.  It  has  other  devices^ 
also  for  fastening  other  hides,  but  that  consti- 
tutes no  excuse  for  the  use  of  the  one  single^ 
device  for  fastening  hidea.  It  has  the  bara- 
surrounding  the  central  shaft  and  which  con- 
fine the  hides  after  they  are  wound  about  that 
shaft.  Those  bars  also  have  conveniences  and 
means  for.  ad  lusting  them  inwardly  and  out- 
wardly. It  also  has  a  movable  head,  which 
operates  to  reduce  the  space  in  which  the- 
hides*are,  or,  in  more  popular  phrase,  to  [57 1 
squeeze  the  hides  together,  and  it  also  has  an- 
other corre.<«ponding  head  on  the  other  side, 
two  instead  of  one. 

"  There  is  one  difference  as  to  which  there 
ia  other  testimony  and  to  which  I  have  not 
made  reference.  There  is  a  difference  in  the 
position  of  the  attitude  of  tbe  machines.  One 
of  them  is  said  to  be  vertical  and  one  of  them 
is  said  to  be  horizontal.  One  of  them,  as  it 
might  be  said,  stands  upright  and  the  other 
lies  down  on  Its  side.  Now,  from  that  change 
which  the  defendant  Coupe  made,  taking  this" 
(the  plaintiffs')  "machine  (for,  as  I  say,  we  as- 
sume that  he  knew  of  the  existence  of  it)  and 
conceiving  it  to  be  an  advantage  to  lav  it  down 
on  its  side,  to  make  it  horizontal  instCHd  of 
yertical,  it  followed  that  there  must  be  a 
change  made  in  the  operation  of  the  head  or 
plunger  which  pressed  the  hides,  because 
when  it  stood  upright  it  would  remain  in  its- 
place  by  its  own  weight.  If  it  was  laid  down 
on  its  side  the  weight  would  be  likely  to  fall 
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out  of  its  place,  and  the  weight  of  the  plunger 
itself  might  be  aD  ioconvenience  instead  of  a 
eoDvenience  in  tbe  operation.  It  was,  there- 
fore, necessary  If  this  machine  was  to  be 
changed  into  a  horizontal  machine,  or  if,  to 
«peak  more  accurately,  the  attitude  of  the 
mechanism  was  to  be  changed,  it  was  neces- 
sary to  make  a  dilFerent  device  for  the  purpose 
of  compressing  the  hides.  That  is  done  in  a 
very  simple  and  ingenious  way  here  by  using 
A  comparatively  thin  false  head  or  plunger  and 
moving  it  by  a  screw  which  moves  it  forward 
and  back  as  may  be  required.  Those  two 
ohanges,  therefore,  go  together,  as  it  were— 
one  is  consequence  of  the  other,  and  they  form 
the  most  obvious  difference  to  the  eye  between 
the  two  machines.  Regarding  that  change 
this  claim  is  made  by  the  defendant:  He 
olaims  that  the  change  results  in  a  radically 
different  method  of  operation  of  the  two  ma- 
chines. To  state  it  in  the  language  used  in 
the  patent  law,  he  claims  that  there  is  a  differ- 
ence of  function,  which  means  simply  that 
there  is  a  difference  in  the  manner  and  result 
of  the  operation  of  the  two  machines  caused 
by  laying  one  of  them  on  its  side.  You  are 
not  to  assume,  gentlemen,  that  that  is  not  pos- 
sible. The  change  is  slight  in  its  general  aspect. 
K72]  There  is  no  change  in  the  ^structure  of 
the  machine— it  is  simply  a  change  in  the  atti- 
tude of  the  machines  in  relation  to  the  plane 
of  tbe  horizon.  Nevertheless,  von  are  to  con- 
sider that  changes  smaller  than  that  have 
sometimes  resulted  in  very  large  differences  in 
the  method  of  operation.  You  must,  there- 
fore, with  unprejudiced  minds  enter  upon  the 
•consideration  of  the  question,  when  you  retire 
to  your  room,  whether  there  be  any  difference 
in  the  operation  of  these  two  machines,  the 
one  standing  vertical  or  erect,  the  other  stand- 
ing horizontal  or  lying  upon  its  side. 

^*Now,  what  is  the  nature  of  the  difference 
which  tJ^e  defendants  claim?  He  claims  that 
the  difference  is  this:  that  the  machine  in  a 
horizontal  position  will  break  the  hides  so  that 
they  can  be  used  for  useful  purposes  in  tbe 
arts,  and  that  tbe  machine  standing  in  a  verti- 
oal  position  will  not  accomplish  this  work. 
To  use  his  phrase,  the  phrase  of  the  patent 
law,  the  machine  is  not  operative:  or,  to  use 
a  phrase  equally  accurate  and  perhaps  more 
•easily  x^mprehended,  that  this  machine  will 
not  do  the  work  which  it  is  appointed  to  do. 
If  that  be  so.  gentlemen,  there  is  not  only  a 
radical  difference  in  operation,  but  there  is  evi 
dently  a  defect  in  tbe  original  patent,  so  that 
if  that  claim  made  by  him  is  true  be  has  two 
defenses,  either  one  of  which  is  a  sufficient  an- 
swer to  this  case — that  is  to  say,  while  the 
machine  described  by  the  plaintiff  as  being  a 
vertical  machine  will  include  horlzontHl  ma- 
obines  also,  and  while  it  is  true  that  a  liorizon- 
tal  machine  will  infringe  this  patent  for  a  ver- 
tical machine  if  it  appears  that  the  operation  of 
the  machine  is  substantially  the  same  in  the 
one  position  or  the  other;  on  the  other  hand, 
Tou  will  understand  that  if  it  appears  that  a 
horizontal  machine  will  work  and  is  operative, 
and  that  a  vertical  machine  will  not  work  and 
is  not  operative,  then  you  must  confine  the 

Slaintiff  to  that  interpretation  and  meaning  of 
is  patent  which  confines  him  to  vertical  ma- 
chines alone. 
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"It  is  not  necessary  for  me  to  elaborate  thm 
legal  principle  contamed  in  this.     It  would  noC 
interest  you.  and  perhaps  would  tend  rather  to 
confuse  than  to  elucidate  what  I  have  to  aaj. 
and  I  therefore  make  one  statement  which,  for 
practical  purposes,  for  your  purposes,  covers  tbe 
whole  question.    Mf  you  find  that  a  ma  [^7S 
chine  made  with  this  shaft,  crib,  and  weiKbt, 
and  standing  so  that  the  shaft  is  vertical— that 
is  to  say,  is  upright,  will  not  break  hides,  wilJ 
not  do  the  work  which  it  is  expected  to  do^ 
then,  in  that  case,  the  defendant  is  entitled  to 
your  verdict.    If  you  find  that  it  will  do  that 
work,  then  the  plaintiff  is  entitled  to  your  ver- 
dict so  far  as  this  question  is  concerned.    You 
are  not  to  consider,  gentlemen,  which  doep  ft 
the  best;  you  are  not  to  choose  between  the 
two  machines;  you  are  not  to  consider  whether 
one  machine   makes  more  trouble  than  the 
other,  whether  one  makes  work  more  uniform 
than  the  other  and  more  desirable  in  tbe  mar- 
ket, whether  one  is  better  able  to  perform  t^je 
work,  whether  one  does  it  with  a  less  amount 
of  power,  whether  it  is  easier  in  one  to  load  or 
unload  than  in  the  other,  whether  the  macbtoe 
is  more  under  the  control  of  the  operator  in 
one  case  than  in  the  other,  or  whether  the  crib 
in  one  case  is  more  adjustable  than  in  tbe 
other.    These  considerations  are  of  no  conse- 
quence.   To  put  it  more  shortly,  the  question 
to  be  determined  by  you  is  not  which  of  the^ 
machines  is  the  tietter  machine,  but  simplv 
and  solely,  will  a  machine  made  with  a  verti- 
cal shaft  do  the  work  at  all?    Now,  as  to  that, 
you  must  considei*  the  large  amount  of  testi- 
mony that  has  gone  in  here.** 

The  definition  thus  put  upon  the  plaintlfli' 
patent  was  the  following:  *'It  consists  of  a 
shaft  which  contains  or  has  atucbed  to  it 
means  by  which  hides  can  be  fastened  to  iti 
periphery.  Around  that  shsft  and  leaving 
that  shaft  in  the  center  are  arranged  a  number 
of  bars  which  shall  contain  the  roll  of  htdet 
after  it  has  been  wrapped  around  the  central 
shaft  In  the  third  place  there  is  a  plunger  or 
false  head,  or  contracting  device,  whatsoever 
you  may  call  it— a  piece  of  metal  or  of  wood-- 
which  so  moves  as  to  reduce  tbe  space  within 
which  the  hides  are  contained,  for  the  purpose 
of  squeezing  them  sidewise.** 

Having  thus  defined  the  ptaintilfs'  mschine, 
the  learned  Judge  added:  **ThatisaU  there  b 
in  the  machine,  and  any  machine  which  coo- 
tains  these  elements  is  an  infringement  of  tbe 
plaintiffs'  device,  and  is  a  violation  of  law.  1 
need  not  *say  ioyouthattbedefendants\574 
machine  is  such  a  machiue."  This  instmctioa 
must  have  been  understood  by  the  Jurv  as  per- 
emptorily directing  a  verdict  for  tbe  plsintms, 
so  far  as  the  question  of  infringement  wasooo- 
cemed.  It  may  be  thought  that  tbe  action  of 
the  court  below,  in  instructing  the  J.iry  that, 
upon  the  court's  construction  of  the  (latent  and 
upon  the  undisputed  character  of  tbe  defmd 
ants'  machine,  the  plaintiffs  were  entitled  to 
the  verdict,  was  inconsistent  with  its  suhse- 
quent  action,  in  which  the  Jury  were  told  tbit 
"while  the  machine  described  by  tbe  plaintlfli 
a?  being  a  vertical  machine  will  incbi.ie  hori- 
zontal machines  al^,  and  while  it  is  true  tbit 
a  horizontal  macnine  will  infringe  the  paieot 
for  a  vertical  machine  if  it  appears  that  tbe 
operation  of  Ihe  machine  is  subatantially  tbe 
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in  the  one  position  or  the  otber,  on  the 
«(ber  band,  you  will  undeTstand  that  if  it  ap- 
pens  that  a  horizontal  machine  will  work  and 
II  opentire,  and  that  a  vertical  will  not  work 
and  is  not  operative,  then  you  must  confine 
the  plaintiffs  to  that  interpretation  and  mean- 
i&f  of  their  patent  which  confine  them  to  ver- 
tiol  machines  alone.  ...  If  vou  find  that 
t  machioe  made  with  this  Bbaft,  crib,  and 
vpi^t.  and  standing  so  that  the  shaft  is  vertl- 
4^ -that  is  to  say,  is  upright,  will  not  break 
hides,  will  not  do  the  work  which  it  is  expected 
to  do— then,  in  that  case,  the  defendant  is  en- 
titled to  your  verdict.  If  you  find  that  it  will 
do  that  work,  then  the  plaintiff  is  entitled  to 
joor  verdict,  to  f ar  aa  this  question  is  con- 
^cfaed.  ...  To  put  it  more  shortly,  the 
^loeition  to  be  determined  by  you  is  not  which 
•d  these  machines  is  the  better  machine,  but, 
flBpl^  and  solely,  will  a  machine  made  with 
a  Tertical  shaft  do  the  work  at  alL" 

Bat  this  apparent  inconsistency  in  the  two 
iDstrnctiona  wUl  disappear  if  we  understand 
the  latter  to  be  based  on  the  suggestion  that 
the  plaintiffs'  patent  would  be  void  if  it  were 
vntboat  utility.  A  patented  machine  that  will 
aol  do  what  it  is  intended  to  do  could  not  sus- 
Uifl  an  action  against  one  who  was  shown  to 
vat  a  successful  and  operative  machine. 

While  we  think  that  the  learned  judge  was 
rifcht  in  regarding  the  case  as  one  that  de- 
poded  on  a  construction  of  the  plaintiffs' 
patent  and  on  undisputed  evidence  of  the  char- 
acter ci  the  defendants'  machine,  we  yet  think 
575]  that  he  erred  in  his  definition  of  *tbe 
plaiotiffs'  patent,  and  in  withdrawing  the  ques- 
tioD  of  infringement  from  the  jury. 

The  patent  calls  for,  first,  "  a  vertical  rotary 
abaft,  with  means  by  which  hides  can  be  fas- 
tened to  ita  periphery."  The  learned  judge's 
leading  ia,  **  that  the  invention  consists  of  a 
shtft  with  means  by  which  hides  can  be  fas- 
icoed  to  it."  omittin|^  the  term  ••vertical." 
The  patent  calls,  in  the  second  place,  for  "a 
vntkal  frame  or  crib,  with  vertical  pins  or 
nillerB."  The  instruction  given  was  **tbeie 
are  arranged  a  niimt)er  of  ban  which  shall 
cootain  the  roll  of  hides  after  it  has  been 
wrapped  around  the  central  shaft;"  again  omit- 
tiag  the  term  "  vertical "  in  connection  with 
the  crib,  the  bars,  and  the  shaft.  The  plain- 
tiffs' claim,  thirdly,  is  for  "an  iron  weight, 
having  an  opening  through  its  center  for  the 
vertical  shaft,  and  vertical  grooves  in  it  to  pre- 
vent its  turning,  which  is  placed  upon  the  in- 
side of  the  pins  or  rollers,  and,  by  pressing 
apon  this  weight,  the  hide  is  compressed  edge- 
wiK,  after  the  forward  and  backward  stretch- 
iagorpreafiing  ia  performed  lengthwise."  The 
Mnition  given  was:  "  In  the  third  place, 
there  is  a  plunger,  or  false  head,  or  contract- 
i^  device,  whatsoever  you  may  call  it — a 
(seoe  of  metal  or  wood — which  so  moves  as  to 
icdoce  the  Fpuce  within  which  the  hides  are 
contained  for  the  purpose  of  squeezing  them 
fldewiee."  This  definition  again  omits  the 
reference  to  the  shaft  as  a  vertical  one,  and 
omiti  the  groovea  de8cril)ed  in  the  patent  as 
^crticaly  snd  erroneously  describes  what  the 
ptteot  calls  "an  iron  weight"  as  *'a  plunger 
or  false  bead  or  conlmciing  device,"  terms  not 
ved  in  the  patent,  but  terms  that  are  used  in 
docribing  defendants'  machine.    This  part  of 
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the  definition  is  also  faulty  because  it  describes 
the  weight  as  "so  moving  as  to  reduce  the 
space  within  which  the  hides  are  contained." 
There  is  nothing  said  in  the  plaintiffs'  patent 
about  the  weight  "  moving"  or  "  reducing  the 
space  in  which  the  hides  are  contained.'  but 
such  lan^age  is  used  to  describe  th€  operation 
of  the  false  heads  in  the  defendants'  machine. 
The  function  attributed  in  the  patent  to  this 
feature  is  evidently  that  of  'pressure  by  [576 
weight,  and  not  that  of  moving  to  and  f  ro,so  as  to 
widen  or  narrow  the  path  through  which  the 
hides  are  to  pass. 

The  importance  attributed  in.  the  patent  to 
the  position  of  the  machine  as  a  vertical  one  is 
seen  in  the  fact  that  the  term  "vertical"  is 
used  no  less  than  ten  times,  while  in  the  defi- 
nition of  the  patent  given  by  the  learned  judge 
to  the  jury  the  word  does  not  once  appear. 

That  the  iron  weight  and  its  fund  ion  are 
important  are  shown  bv  the  testimony  of  Her- 
man Royer,  wherein  he  stated  that  the  ma- 
chine would  be  a  failure  without  the  weight. 

The  principle  of  construction  which  we 
think  applicable  to  the  plaintiffs'  patent  is  that 
such  construction  must  be  in  conformity  with 
the  self-imposed  limitations  which  are  con- 
tained in  the  claims.  Such  claims  are  the 
measure  of  their  right  to  relief. 

Keystone  Bridge  Co.  v.  Phc&mx  Iron  Co,^  95 
U.  8.  274  [24:  344],  was  a  case  where  the 
manufacture  of  round  bars,  flattened  and 
drilled  at  the  eye,  for  use  in  the  lower  chords 
of  iron  bridges,  was  held  not  to  be  an  infringe- 
ment of  a  patent  for  an  improvement  in  such 
bridges,  where  the  specification  descril)ed  the 
patented  invention  as  consisting  in  the  use  of 
wide  and  thin  drilled  eye  bars  applied  on  edge; 
and  Mr,  Justice  Bradley,  delivering  the  opinion 
of  the  court,  said:  "  It  is  plain,  therefore,  that 
the  defendant  company,  which  does  not  make 
said  bars  at  all,  that  is,  wide  and  thin  bars,  but 
round  and  cylindrical  bars,  does  not  infringe 
this  claim  of  the  patent.  When  a  claim  is  so 
explicit,  the  courts  cannot  alter  or  enlarge  it. 
If  the  patentees  have  not  claimed  the  whole  of 
tibeir  invention,  and  the  omission  has  been  the 
result  of  inadvertence,  they  should  have  sought 
to  correct  the  error  by  a  surrender  of  their  pat- 
ent and  an  application  for  a  reissue.  .  .  . 
But  the  courts  have  no  right  to  enlarge  a  pat- 
ent beyond  the  scope  of  its  claim  as  allowed  by 
the  Patent  Office,  or  the  appellate  tribunal  to 
which  contested  applications  are  referred. 
When  the  terms  of  a  claim  in  a  patent  are 
clear  and  distinct  (as  they  should  always  be) 
the  patentee,  in  a  suit  brought  upon  the  pat- 
ent, IS  bound  by  it  ...  He  can  claim  noth- 
ing beyond  it." 

*Soin5wrw«  V.  Meyer,  100  U.  8.  672  [577 
[25:  788],  it  was  said:  "  The  courts  should  be 
careful  not  to  enlarge  by  construction  the  claims 
which  the  Patent  Office  has  admitted,  and 
which  the  patentee  has  acquiesced  in,  beyond 
the  fair  interpretation  of  its  terms."  And  in 
MeClain  v.  Ortmayer,  141  U.  8.  426  [35:  8021, 
the  principle  we  are  considering  was  thus  ex- 
preyed:  "It  is  true  that,  in  a  case  of  doubt, 
when  the  claim  is  fairly  susceptible  of  two 
constructions,  that  one  will  be  adopted  which 
will  presume  to  the  patentee  his  actual  inven- 
tion; but  if  the  language  of  the  specification 
and  claim  shows  clearly  what  he  desired  to  se- 
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cure  as  a  monopoly,  nothiDc:  cao  be  held  to  be 
an  infringemenl  which  does  not  fall  within  the 
terms  the  patentee  has  himself  chosen  to  ex- 
press his  invention." 

The  patentees  in  the  present  case  having, 
therefore,  chosen  to  carefully  restrict  their 
claims  for  the  shaft  and  crib  to  such  in  a  ver- 
tical position,  and  for  the  weight,  to  one  oper- 
ating by  the  force  of  gravity,  aided  by  pres- 
sure, the  question  to  be  determined  is,  whether 
they  can  be  permitted  to  extend  their  claims  so 
as  to  include  shafts  and  cribs  in  a  horizontal 
position,  and  pressure  upon  the  hides  by  means 
of  false  heads,  actuated  and  controlled  by 
gearing  wheels,  springs,  and  a  crank. 

Whether,  in  thus  choosing  to  restrict  them- 
selves to  a  vertical  machine,  the  patentees  were 
influenced  by  their  knowledge  that  the  prior 
machine  of  Louis  Rover,  which  was  a  horizon- 
tal one,  had  been  a  failure,  or  whether,  what 
is  more  likely,  the  necessity  of  adopting  the 
vertical  position  in  order  that  the  iron  weight 
might  operate  by  gravity  and  simple  pressure, 
dispensing  with  other  instrumentalities,  con- 
trolled them,  is  matter  of  mere  conjecture. 

It  remains  only  to  consider  whether  the  con- 
clusion we  have  thus  reached,  and  which  ren- 
dcis  a  new  trial  necessary,  should  be  given  to 
the  jury  in  the  form  of  a  peremptory  instruc- 
tion, or  whether  the  question  of  infringement 
should  be  left  to  the  jury  to  pass  on  as  one  of 
fact. 

This  court  has  had  occasion,  more  than  once, 
to  reverse  the  trial  courts  for  taking  away  from 
the  jury  the  question  of  infringement,  which 
57©]  they  have  sometimes  done  by  *rejecting 
evidence  of  earlier  patents  offered  to  show  an- 
ticipation, and  sometimes  by  a  peremptory  in- 
struction that  a  patent  relied  on  by  the  defense 
was  or  was  not  infringement  of  the  plaintiff's 
patent 

Thus  in  Tucker  v.  Spalding,  80  U.  8.  18 
Wall.  458  [20:  515],where  an  action  of  law  was 
brought  to  recover  damages  for  the  infringe- 
ment of  a  patent  for  the  use  of  movable  teeth 
in  saws,  and  where  the  defendant  offered  in 
evidence,  as  covering  the  subject  matter  of  the 
plaintiff's  patent,  a  patent  piiur  in  date  and  in- 
vention to  that  of  plaintiff,  the  action  of  the 
court  below  in  reiecting  this  offer  of  evidence 
because,  in  its  juagment,  the  patent  offered  did 
not  anticipate  the  one  in  suit,  was  held  to  be 
erroneous  by  this  court,  and  Mr,  Justice 
Miller,  speaking  for  the  court,  used  this  Ian- 
ffuage:  **  Whatever  may  be  our  personal  opin- 
ions of  the  fitness  of  the  jury  as  a  tribunal  to 
determine  the  diversity  or  identity  in  principle 
of  two  mechanical  instruments,  it  cannot  be 
questioned  that  when  the  plaintiff,  in  the  ex- 
ercise of  the  option  which  the  law  gives  him, 
brings  his  suit  in  the  law  in  preference  to  the 
equity  side  of  the  court,  that  question  must  be 
submitted  to  the  jury,  if  there  is  so  much  re- 
semblance as  raises  the  question  at  all/' and 
reference  was  then  mn<le  to  the  cose  of  fUs- 
e/ioffr.  Wet/iere(f,7Q  U.  S.  OWall.  815  [10: 880], 
as  one  in  which  the  subject  had  been  fully 
considered.  In  the  case  so  referred  to  the  sub- 
ject was  discussed  at  length,  including  a  re 
view  of  the  English  cases,  and  the  conclusion 
reached  was  that,  in  a  suit  at  law  involving  a 
question  of  priority  of  invention,  counsel  can 
not  require  the  court  to  compare  the  two  s{>ec- 
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ifications  and  to  instruct  the  jury,  as  matter  of 
law,  whether  the  inventions  therein  described 
are  or  are  not  identical.    In  expresaing   t  he- 
views  of  the  court,  Mr.  JuHice  Bradley  saidi 
"  A  case 'may  sometimes  be  so  dear  that  the 
court  may  feel  no  need  of  an  expert  to  explain 
the  terms  of  art  or  the  descriptions  contaioed 
in  the  respective  patents,  and  may.  therefore,, 
feel  authorized  to  leave  the  question  of  iden- 
tity to  the  jury,  under  such  general  instruc- 
tions as  the  nature  of  the  documents  seems  to 
require.    And  in  such   plain  cases  the  court 
would  probably  feel  authorized  to  set  aside  a 
verdict   unsatisfactory  'to   itself,  as    [S7t> 
against  the  weight  of  evidence.    But  to  all 
such  cases  the  question  would  still  be  treatetl 
as  a  question  of  fact  for  the  jury,  a&Ki  not  as 
a  question  of  law  for  the  court." 

In  the  case  of  Keyes  v.  Grant,  118  U.  8.  8S 
[HO:  57],  where  the  defendant  set  up  a  prior 
publication  of  a  machine  anticipating  the  pat- 
ented invention,  and  where  there  appeared  ob- 
vious differences  between  the  two  machines  io 
the  arrangement  and  relation  of  the  parta  to 
each  other,  and  where  experts  differed  up^a 
the  question  whether  those  differences  were 
material  to  the  result,  and  where  the  court  be- 
low instructed  the  jury  to  return  a  verdict  for 
the  defendants,  this  court  reversing  the  judg- 
ment, said,  through  Mr.  JvHice  Mattoew«: 
"Clearly  it  was  not  a  matter  of  law  that  the 
specifications  of  the  plaintiff's  patent  and  the 
publication,  taken  in  connection  with  the 
drawings  appended  in  illustration,  described 
the  same  thing.  ...  In  our  opinion  ibis  waa 
a  question  of  fact  properly  to  be  left  for  deter- 
mination to  the  jury,  under  suitable  instruc- 
tions from  the  court  upon  the  rules  of  law» 
which  should  guide  them  to  their  verdict.  ** 

And  in  the  case  of  Royer  ▼.  SchuUz  Belting 
Co.,  135  U.  S.  810  [84:  2141,which  arose  upon 
an  alleged  infringement  of  the  same  patent  here 
in  suit,  and  where  the  question  was  cliiedy  to 
be  determined  by  a  comparison  of  two  ma- 
chines, this  court  held  that  the  circuit  court 
erred  in  not  submitting  to  the  jury  the  quca- 
tion  of  infringement  under  proper  Instruction. 

The  doctrine  of  the  cases  is  aptly  exprefised 
by  Robinson  in  his  work  oo  Patents,  vol  3, 
pace  878,  as  follows:  "  Where  the  defense  de- 
nies that  the  invention  used  by  the  defendant 
is  identical  with  that  included  in  the  plaintilTa 
patent,  the  court  defines  the  patented  inven- 
tion  as  indicated  by  the  language  of  the  claims; 
the  iury  judge  whether  the  invention  so  de- 
fined covers  tne  art  or  article  employed  by  the 
defendant." 

We  i)erceive  no  error  in  the  comments  of  the 
learned  judge  upon  the  question  whether  the 
plaintiffs'  patent  described  a  practically  useful 
machine. 

Our  conclusion,  upon  this  part  of  the  case» 
therefore,  is,  that  the  question  of  infringement, 
arising  from  a  comparison  of  the  Hoyer  patent 
and  the  machine  used  by  the  defendants,  shuifd 
*be  submitted  to  the  jury,  with  proper  j580 
instructions  as  to  the  nature  and  scope  of  ibe 
plaintiffs'  patent  as  hereinbefore  dennrd.  and 
as  to  the  character  of  the  defendants'  machine 

Besides  the  differences  in  the  character  and 
operation  of  the  two  machines,  arising  out  o( 
their  difference  in  position,  and  out  of  the  «Iib 
tinciive    methods  of  compressing  the    hiJi.a 
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.•«  midergoiDff  treatmeDt,  there  are  other 
diffemicet  to  whk;h  the  atteDtioD  of  the  Jury 
iboQld  he  called.  Thus  it  is  claimed  by  the 
4iefeodaDU  that  with  the  slotted  shaft  of  the 
pttenied  machine  the  hides  can  be  attached  at 
fliost  at  only  two  points  upon  the  periphery  of 
the  shaft,  while  in  the  defendants'  machines 
the  bides  may  be  attached  at  numerous  points 
about  tbe  periphery  of  the  shaft.  As  a  result 
<of  tbisdiffereuee,  it  is  claimed  that  if  a  num- 
ber of  hides  be  attached  to  the  shaft  of  the  pat- 
•citcd  machine,  they  must  overlie  each  other  at 
tbe  r^iot  of  attachment,  thereby  causing  a  big 
bosrb  at  tbe  end;  whereas  it  is  claimed  that  in 
tbe  defendants'  machine,  the  points  of  attach- 
nmt  being  distributed  around  the  periphery 
-of  the  shaft,  there  is  instead  a  series  of  small 
bends,  and  resulting  in  a  much  more  nearly 
<jliadrical  coiL 

So,  100.  it  is  claimed  by  th^  defendants  that 
ti  tbe  patented  machine,  with  tbe  elongated 
flot.  if  many  hides  arc  to  be  attMched  to  the 
jbtft,  they  must  necessarily  be  distributed 
along  tbe  lenf^th  of  the  shaft  and  near  the  ends 
thereof,  and  that  as  a  result,  when  tbe  weight 
1i  pressed  down  it  is  liable  to  come  in  contact 
iritb  tbe  point  of  attachment  of  the  upper  bide 
and  tear  it  away  from  its  fastening,  and  this 
^defect,  it  is  claimed,  is  not  found  in  defend- 
ants' machine. 

It  is  true  that  these  minor  differences  may 
•ot  be  relied  on  as,  of  themselves,  taking  the 
defendants'  machine  out  of  the  reach  of  plain- 
tiffs' patent,  but  thcv  are  the  subject  of  legiii- 
DitecoD&ideration  by  tbe  jury,  as  part  of  the 
evidence  upon  which  they  miist  pass  in  deter- 
auDiDg  tbe  question  of  Infringement. 

Oar  attention  is  next  directed,  by  the  assign- 
laentft  of  error,  to  the  instructions  given  on  the 
subject  of  damages.  Of  course,  it  will  not  be 
aecnsary  for  the  jury  to  enter  into  this  inquiry 
uoless  tbey  find  the  question  of  infringement 
<58]]  io  favor  *of  the  plaintiffs.  But  as.  from 
the  oature  of  a  trial  by  jury,  the  court  will  be 
naable  to  anticipate  tbe  conclusion  which  the 
Jorr  may  reach  on  that  question,  explanations 
will  have  to  be  given  to  the  jury  as  to  the  meas- 
vxt  of  damacres  applicable  in  such  cases. 

Tbe  evidence  upon  which  the  plaintiffs  re- 
lied tended  to  show  that  the  defendants  had 
treated,  upon  their  own  machines,  sixty  six 
thousand  hides.  They  also  called  Herman 
Boyrr,  one  of  the  plaintiffs,  who  testified  that 
in  his  opinion  there  would  be  a  saving  of  $4  or 
f5  a  hide  by  using  bis  machine  over  what  it 
vould  cost  to  soften  hides  by  any  other 
a^tbod,  and  that  he  knew  that  tbe  difference 
belirfen  the  cost  of  softening  tbe  rawhides  by 
npcliaoical  action  In  bis  machine  and  doing 
tbf  same  work  by  band  or  by  any  other  de- 
"^ces  known  would  be  more  than  one  dollar  a 
tide. 

This  was  all  tbe  evidence  offered  on  the  sub- 
ject by  tbe  plaintiffs.  The  defendant  Coupe 
i€siified  that  there  was  no  advantage  in  the 
««of  the  plaintiffs'  mechanism,  and  that  he 
wodld  not  take  such  a  machine  as  a  gift. 

Upon  this  evidence  tbe  court  Instructtd  the 
Jury  a^  follows: 

*  Tbe  course  taken  by  the  plaintiff?  to  show 
tbe  Amount  of  damages  Is  a  proper  course. 
Tbev  undertake  to  show  the  value  of  this  in- 
'veotioo  to  any  person  usinp^  It  and  the  law 
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deems  it  a  fair  inference  that  whatever  value 
has  been  received  by  the  defendunis  through 
the  use  of  this  invention,  so  much  has  Wen 
taken  from  the  plaintiffs,  and  they  are  entitled 
to  have  it  restored  to  them.  Upon  the  amount 
of  those  damages  you  have  the  testimony,  If 
I  remember  right,  of  only  one  witness.  Mr. 
Royer  himself  has  made  an  estimation,  as  he 
states,  of  the  amount  of  mone^  which  would 
be  saved  by  the  use  of  this  particular  mechan- 
ism for  the  performance  of  this  particular 
operation  in  the  course  of  the  production  of 
rawhide  leather.  ...  If  you  believe  bis  testi- 
mony to  be  sound  and  in  accordance  with  the 
truth,  then  you  may  make  up  your  verdict  on 
that  basis,  that  being,  I  think,  the  only  testi- 
mony in  the  case  as  to  the  amount  of. dam* 
ages." 

He  subsequently  added: 

"My  attention  is  called  to  the  fact  that  there 
is  other  ^testimony  regarding  tbe  amount[5822 
of  damages  besides  that  of  Mr.  Royer.  It  Is  true, 
no  doubt,  that  the  defendant  Coupe  has  testi- 
fied that  there  is  no  advantage  In  the  use  of 
this  patented  mechanism;  that  It  is  not  worth 
anything  to  him  who  uses  it.  His  testimony 
is  chat  it  Is  not  worth  anything  to  anybody, 
and  cannot  be  made  to  make  leather,  accord- 
ing to  his  understanding  of  it,  according  to  his 
testimony.  Of  course,  if  that  be  true,  it  not 
only  reduces  the  damages  to  nothing,  it  is  not 
only  conclusive  that  there  should  not  be  any  . 
damages  at  all,  but  that  there  should  be  a  ver* 
diet  for  the  defendants.  So,  that  what  I  said 
before  Is  strictly  true,  that  assuming  that  there 
are  to  be  any  damages  at  all,  assuming  that 
the  plaintiffs  are  entitled  to  a  verdict,  the  only 
testimony  upon  the  subject  of  tbe  amount  of 
the  verdict  is  that  of  Herman  Royer." 

We  cannot  approve  of  this  iostniction, 
which  we  think  overlooked  the  established 
law  on  the  subject. 

The  topic  is  one  upon  which  there  has  been 
some  confusion  and  perhaps  some  variance  in 
the  cases.  But  recent  discussion  has  cicated 
the  subject  up,  and  the  true  rules  have  because 
well  settled. 

There  is  a  difference  between  the  measure 
of  recovery  in  equity  and  that  applicable  In 
an  action  at  law.  In  equity,  tbe  complainant  is 
entitled  to  recover  such  ^ins  and  profits  as 
have  been  made  by  the  Infringer  from  the  un- 
lawful use  of  the  Invention,  and,  since  tho 
Act  of  July  8,  1870,  in  cases  where  the  injury 
sustained  by  tbe  infringement  is  plainly  greater 
than  the  aggregate  of  what  was  made  by  tbe 
defendant,  the  complainant  is  entitled  to  re- 
cover the  damages  he  has  sustained,  in  addi- 
tion to  the  profits  received.  At  law  tbe 
plaintiff  is  entitled  to  recover,  ns  domages, 
compensation  for  the  r^cuniary  loss  he  has 
suffered  from  the  infiingemebt,  without  re- 
gard to  the  question  whether  the  defendant 
has  gained  or  lost  by  his  unlawful  acts— the 
measure  of  recovery  in  such  cases  being  not 
what  the  defendant  has  gniued,  but  what  plain- 
tiff has  lost.  As  the  case  in  hand  is  one  at 
law,  it  is  not  necessary  to  pursue  the  subject 
of  the  extent  of  thn  equitable  remedy;  but 
ref»^rence  may  be  bad  to  TUghman  v.  Proctor, 
125  U.  S.  137  [31:  6C41,  where  the  cases  were 
elaborately  considered  and  the  rule  abovt 
stated  was  declared  to  be  established. 
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0831  *But  even  in  equity  the  profits  which  the 
00 o)  plain aot  seeks  to  recover  must  be  shown  to 
have  been  actually  received  by  the  defendant. 
As  was  said  in  the  case  Just  referred  to,  **the 
infringer  is  liable  for  actual,  not  for  possible 
gains.  The  profits,  therefore,  which  he  must 
account  for  are  not  those  which  he  might  rea- 
sonably have  made,  but  those  which  he  did 
make,  by  the  use  of  the  plaintiff's  invention; 
or,  in  other  words,  the  fruits  of  the  advantage 
which  he  derived  from  the  use  of  that  inven- 
tion, over  what  he  would  have  had  in  using 
other  means  then  open  to  the  public  and  ade- 
'  quate  to  enable  him  to  obtain  an  equally  bene- 
ttcinl  result.  If  there  was  na  such  advantage 
in  his  use  of  the  plaintiff's  invention,  there  can 
be  no  decree  for  profits.'*  And  in  Keystone 
2^fQ>  Co,  V.  Adam$,  151  U.  8.  189  [88:  103), 
this  court  reversed  the  decree  of  the  circuit 
court,  because,  in  assessing  the  damages,  that 
court  based  the  amount  on  evidence  showing, 
not  what  the  defendant  had  made  out  of  the 
invention,  but  what  third  persona  had  made 
out  of  the  use  of  the  invention. 

It  is  evident,  therefore,  that  the  learned  Judge 
applied  the  wrong  standard  in  instructing  the 
jury  tt^at  they  should  find  what  the  defendants 
might  be  shown  to  have  gained  from  the  use 
of  the  patented  invention.  Nor.  even  if  the 
deft*ndam's  gains  were  the  measure  of  his  lia- 
bility, did  the  evidence  justify  the  instruction, 
bi'cause  that  evidence  tended  to  show  what 
Rover  estimated  that  the  defendant's  profits 
might  have  been,  and  not  what  they  actually 
were. 

Upon  this  state  of  facts,  the  evidence  disclos- 
ing the  existence  of  no  license  fee.  no  impair- 
ment of  the  plaintiffs'  market,  in  short,  no 
damnscs  of  any  kind,  we  think  the  court  should 
have  instructed  the  jury  that,  if  they  found 
for  the  plainiiffs  at  aJl,  to  find  nominal  dam- 
ages only. 

Error  is  alleged  in  the  instruction  of  the  court 
as  to  the  duty  of  the  plaintiffs,  in  order  to  lay 
a  foundation  for  the  recovery  of  damages,  to 
give  the  notice  required  by  section  4900  of  the 
Kcvieed  Statutes. 

It  is  claimed  that  the  plaintiffs  have  neither 
alleged  nor  proved  that  the  machines  con- 
Btructed  under  the  patent  have  been  marked  as 
584]*  the  statute  requires;  that  hence  the  only 
around  upon  which  they  can  recover  damages 
u  by  |>roof  of  actual  notice  of  infringement 
given  to  the  defendants;  and  that  the  court 
erred  in  instructing  the  Jury  that  no  notice  was 
Decessary,  and  in  thus  taking  away  entirely  the 
questioo  whether  any  actual  notice  of  infringe- 
ment ever  was  given. 

The  plaintiffs  contend  that  this  point  was  not 
made  at  the  trial;  that  it  was  not  brought  to 
the  attention  of  the  court  by  any  proper  re- 
quest; and  that  the  defendants  should  have  set 
this  matter  up  either  by  a  plea  or  in  a  notice 
^  of  special  matter,  ao  that  the  plaintiffs  could 
have  been  prepared  to  meet  the  issue  with  evi- 
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dence;  and  that  they  cite  Proridmee  Rubber  Ca. 
V.  Goodyear,  76  U.  8.  9  Wall.  801  [19:  570 
and  Sessions  v.  Romadka,  145  U.  8.  50  [36: 617^ 
as  holding  that,  in  equity  cases,  notice  of  sue 
ground  of  defense  ought  to  appear  in  the 
swer,  and  that  it  is  too  late  to  raise  such  a 
tion  after  the  case  has  gone  to  a  master  for 
account. 

But  in  Dunlap  ▼.  Sehofidd,  158  U.  8.  247  rSS: 
427],  also  a  case  in  equity,  it  was  said:     "Tbe 
clear  meaning  of  this  section  is  that  the  pat- 
entee or  his  assi;;oee,  if  he  makes  or  sells  tbe 
article    patented,    cannot    recover    damages 
a^inst  infringers  of  the  patent,  unless  he  tims 
given  notice  of  his  richt,  either  to  tbe  whole 
public  by  marking  bis  article  'patented,'  or  to 
the  particular  defendants  by  informing  them 
of  bis  patent  and  of  their  infringement  of  it. 
One  of  these  two  things,  markini;  the  article., 
or  notice  to  the  hi f ringers,  is  maie  by  tbe  stat- 
ute a  prerequisite  to  tbe  patentee's  right  to  re- 
cover damages  against  them.    Each  ia  an  af- 
firmative fact,  and  is  something  to  be  done  by 
him.     Whether  his  patented  articles  have  beei^ 
duly  marked  or  not  is  a  matter  peculiartj 
within  his  own  knowledge;  and  if  they  are  not 
duly  marked  the  statute  expressly  puts  upoa 
him  the  burden  of  proving  notice  to  the  in- 
frin.c:ers.  before  be  can  charge  them  in  dam- 
ages.    By  the  elementary  principles  of  plead- 
ing, therefore,  the  duty  of  alleging,  and  tbe 
burden  of  proving,  either  of  these  facta  is  upoiv 
the  plaintiff." 

As,  then,  in  the  present  case,  there  waa  evi- 
dence in  the  form  of  interviews  between  Royer 
and  Coupe,  from  which  the  plaintiffs  Boujrhi 
to  in''er  the  fact  of  actual  notice,  and  the  de- 
fendants offered  evidence  tending  to  show  that 
they  had  never  ♦received  any  notice.  [IS8I^ 
either  actual  or  constructive,  of  tbe  Royer  pa- 
tent, or  of  any  infringement  thereof  by  theoi. 
we  think  the  court  ought  to  have  submitted 
that  question  to  the  jury  for  their  dechtion. 

This  view,  however,  (s  baaed  on  the  a»ump 
tion  that  the  provisions  of  section  4900,  Re- 
vised Statutes,  are  applicable  to  a  caae  where 
the  patentee  has  not  sold  any  machine,  nor  li- 
censed others  to  use  bit  mvention,  bat  baa 
chosen  to  enjoy  his  monopoly  by  a  penooal 
and  sole  use  of  the  patented  macbioe.  In  sorb 
a  case,  if  the  articles  produced  by  th«  opera- 
tion of  the  patented  machine  are  not  tlieni* 
selves  claimed  as  new  and  patented  artidea  of 
commerce,  there  may  be  a  question  whetber 
the  statate  has  any  applicability.  Aa,  bow 
ever,  thi9  cause  has,  for  other  reasons,  to  go- 
back  for  another  trial,  and  aa  this  aoffgestion 
was  not  discussed  in  the  briefs  or  at  the  bear- 
ing, we  now  express  no  opinion  upon  it. 

T/ts  judgment  ,of  the  circuit  court  is  nwmmd^ 
and  the  record  remanded  with  direetione  te  ett 
aside  the  verdict  and  award  a  new  irisL 

Mr,  Justice  Brown  concurred  in  tbii  opio> 
ion  on  tbe  question  of  damages  only. 
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TEXAS  A  PACIFIC  R.  CO.  Appt, 

V. 

nSTERSTATE  TRANSPORTATION   CO. 

(See  8.  GL  Bepoiter*B  ed.  585-600.) 

iKjwti&n  to  prevent  injury  to  a  bridge — regu- 
kti^  ^    eammeree^^iemimng   the  suit — 
mef  decree. 


I  When  B  bridge  m  oonstmcted  and  maintained 
Offer  ■  oariirable  rirer  is  a  lawful  structure,  and 
tai  not  Impair  unneoetsarUy  the  uaef  ulnesB  of 
ttortrer  to  the  public,  an  injunction  restralninfir 
ttng  tow  txMits  with  more  than  two 
in  tow  through  the  draw  at  high  water 
from  ttrikhiffand  injuring  the  bridge,  is  not 
•  RfohukmoC  oommeroe. 
£  Ihe  ordinary  rule  that  courts  of  equity  will 
Bot  act  whoe  there  is  a  dispute  about  the  title 
ortztent  of  tlie  legal  rights  of  the  parties,  until 
there  has  been  a  trial  at  law.  does  not  apply  to  a 
erne  where  an  injunction  is  sought  to  prevent 
orepazable  injury  to  a  bridge  which  is  of  im- 
ponance  to  ttie  public. 
1  la  an  action  to  restrain  injuries  to  a  bridge 
nearly  four  years  have  elapsed  since  the 
of  the  WU,  and  this  exigency  created  by 
the  czieteoee  of  an  unusual  flood,  which  was 
■ade  the  principal  foundation  of  the  bilU  has 
loaf  since  passed  away,  the  court  will  not  re- 
fCEM  the  decree  dismissing  the  bill,  which  re- 
nrred  the  rights  of  the  complainant  to  bring 
■i  setioo  for  the  recovery  of  its  damages. 
1  Where  the  decree  sustaining  a  demurrer  and 
tike  bill,  will,  as  a  matter  of  preoe- 
wboOy  diut  the  gates  of  a  court  of  equity 
complainants,  no  matter  how  great  an 
czigeney  might  arise,  the  decree  dismissing  the 
Wi  should  be  without  prejudice  generally,  and 
not  be  restricted  to  saving  the  oomplainant*s 
right  to  bring  an  action  at  law  only. 

[No.  95.] 
Affved  Dee,  S,  1894.    Decided  Jan.  7,  1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Loaisiana,  dismissing  a  suit  in  equity 
farongfat  by  the  Texas  &  Pacific  Railway 
CoBpany,  complainant,  against  the  Interstate 
Tmisportation  Company,  defendant,  for  an 
injniKkion  restraining  defendant,  its  officers, 
ifeoti,  and  servants,  from  passing  any  tow 
boat  with  more  than  two  barges  in  tow  at  high 
vater  thioogh  the  draw  of  a  brid^  across  the 
Akhafakya  river,  and  from  m  any  way 
itrikbg  or  injuring  said  bridge.  Deeret 
nwadW^  «ful  eo  amended,  affirmed. 

Slitement  bj  Mr.  Justice  Shiras: 
The  Texas  a  Pacific  Railway  Company  was 
«ginlxed  under  an  Act  of  Congress,  ap- 
proved March  8,  1871,  and  several  supple- 
■ataiy  acts.  In  1881,  it  acquired  the  rail- 
niad  and  franchises  of  the   New    Orieans 


Pacific  Railway  Company,  a  corporation  of 
the  state  of  Louisiana.  Its  main  line  of  rail- 
road extends  from  New  Orleans  to  El  Paso, 
Texas,  and,  as  part  of  it,  has  a  bridge  costing- 
$300,000  across  the  Atchafalaya  river,  and 
which  river  is  wholly  within  the  state  of 
Louisiana.  The  bridge  has  a  draw  of  about 
253  feet  in  the  span,  making  a  channel  on  each 
side  of  the  center  of  the  draw  of  about  126- 
feet.  The  bridge  is  a  legal  structute.  and  is 
essential  to  enable  the  railway  company  to 
perform  its  public  duties. 

The  Interstate  Transportation  Company,  a. 
corporation  of  the  state  of  Louisiana,  owoed 
and  controlled  certain  steam  tow  boats  and 
barges  on  the  lower  Mississippi  river  and  trib- 
utaries, and  carried  on,  for  hire,  the  business- 
of  towing  said  barges  loaded  with  coal  and 
other  heavy  cargoes. 

On  March  1^,  1890,  the  railway  company 
filed,  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana  its  bill  of 
complaint  against  the  traniiportation  company. 
The  allegations  of  the  hill  substantially  wero 
that  on  February  19,  1890,  when  the  waters- 
of  the  Atchafalaya  river  were  at  an  unu<tually 
high  stage,  which  condition  still  continued, 
the  towboat  '*  Lambert,"  owned  and  controlled 
by  the  defendant  company, while  undertaking 
to  pass  through  the  draw  of  said  bridge, 
which  draw  had  been  duly  opened  for  the  pas- 
sage of  the  steamer,  struck  with  its  tow  of 
harges  the  bridge  seat  at  the  eastern  end  of 
the  draw,  inflicting  considerable  injuries  on 
the  bridge,  and  threatening  its  destruction: 
that  said  accident  was  caused  bv  the  attempt  of 
the  towboat  to  *carry  through  said  draw  [587 
upon  the  unusual  flood  waters  of  the  river 
more  barges  than  at  one  time  could  be  safely 
and  surely  handled  in  such  circumstances*,, 
that  the  railway  company  at  once  notified  the- 
defendant  company  of  the  accident  and 
warned  it  of  the  danger  of  such  conduct  and 
the  manifestly  irreparable  injury  that  would 
come  from  the  same  if  the  bridge  should  b& 
in  anywise  disabled;  that  the  officers  and 
agents  of  the  defendant  company  wouM  mak& 
no  effort  to  prevent  a  repetition  of  said  con- 
duct nor  give  any  assurance  that  the  said  con- 
duct and  method,  which  were  manifestly  tor- 
tious and  unlawful,  would  not  be  repented; 
that  within  the  previous  week, while  the  flood 
waters  of  the  river  were  still  higher  and  the 
current  still  swifter  and  more  dangerous,  de- 
fendant's towboats  had  been  passing  or  at- 
tempting to  pass  through  said  draw  with  sir 
barges  in  one  tow,  threatening  to  strike  and 
destroy  said  bridge,  and  this  at  a  time  whei> 
none  of  said  towboats  have  power  to  control 
any  guide  any  tow,  exceeding  two  barges^ 
with  safety. 

The  bill  further  averred  that  at  high  water, 
like  that  which  prevailed  at  the  time  of  tho 


Von.— jlf  to  uhtn  injuneiion  to  restrain  eoUeo- 
ttoasf  a  tax  wQSL  be  aranted^  see  noteto  Dows  v. 

'  to  when  injmnUion  to  reetrain  acts  of  public 

wffl  he  granted,  see  note  to  Mississippi  v. 

IS:  437. 

to  when  e^iitty  wiU  restrain  the  eoOeetion  of 

money  for  failure  of  tiOo,  etc  see  note  to 

iv.Tiylor,  12:687. 
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As  to  when  waste  by  the  morigagor  wOl  be  re* 
strained  by  injunction^  see  note  to  Hutcbins  v. 
KiDff,17:544. 

As  to  juriBdictUm  of  equity  to  restrain  trespasseo 
and  iSrongs^  see  note  to  Northern  Ind.  R.  Co.  v. 
Miohigran  Cent.  B.  Co.  14:  874. 

As  to  nuisance  when  injunctions  against  will  bo 
granted^  see  note  to  Irwin  v.  Dixion,  18: 2&. 
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£1ing  of  the  biU,  it  was  unlawful,  dangerous, 
and  unnecessary  for  the  towboats  of  the  de- 
iendant  company  to  pass  through  the  draw 
with  more  than  two  barges  in  tow;  that  while 
the  draw  is  of  ample  width  for  all  the  naviga- 
tion of  the  stream,  yet  that  if  the  defendant 
-company,  for  its  own  conrenienoe  and  profit, 
undertakes  to  carry  through  more  than  said 
number  of  barges,  the  high  water  and  cur- 
rents will  or  may  at  any  moment  swing  the 
long  tows  in  a  direction  across  the  opening  of 
the  draw  and  tend  to  strike  and  destroy  the 
bridge:  that  the  injury  thus  inflicted  could  not 
be  compensated  by  actions  for  damages  at 
Jaw,  nor  could  the  defendant  company,  owing 
to  the  inadequacy  of  capital,  respond  in  dam- 
ages for  the  great  loss  that  would  be  occa- 
sioned by  the  destruction  of  the  bridge  and  the 
'Consequent  suspension  of  traffic  on  the  line  of 
the  railroad;  that  said  high  water  and  yiolent 
•currents  and  flood  were  continuing  and  might 
increase  and  will  exist  for  a  long  time,  aud 
that  the  towboats  of  defendant  have  not  the 
power  to  safely  guide  each  more  than  two  of 
«aid  barges  through  the  draw  at  a  time. 
588]  *The  complainant, reserving  its  claim  for 
pecuniary  damages  for  injuries  theretofore 
•or  thereafter  done,  prayed  that  an  injunction 
might  issue  restraining  and  prohibiting  the  de- 
fendant, its  officers,  agents,  and  servants  from 
passing  any  towboat  through  the  draw  of  the 
bridge,  at  high  water,  with  more  than  two 
barges  in  tow  of  such  towboat,  and  from  in 
any  way  striking  and  injuring  said  bridge, 
and  that  a  restraining  order  might  be  issued, 
and  that  such  injunction  might  be  made  per- 
petual. 

On  the  same  day  that  the  bill  was  filed  a 
temporary  restraining  order  was  issued.  On 
April  26,  181)0,  the  motion  for  a  preliminary 
injunction  was  mode  and  areued,  and  on  May 
18,  1890,  the  injunction  was  refused,  and  the 
restraining  order  wns  dissolved.  Judge  Pardee, 
the  circuit  court  Judge,  filing  an  opinon. 

On  June  3,  1890,  the  defendant  company 
filed  a  general  demurrer  to  the  bill  and,  after 
.argument,  the  demurrer  was,  on  January  16. 
1891,  sustained,  and  the  bill  was  dismissed 
witiiout  prejudice  to  complainant's  right  to 
institute  any  action  it  may  have  at  law..  An 
•opinion  was  filed  by  Judge  Billings,  the  dis- 
trict judge. 

From  this  decree  an  appeal  was  allowed  to 
this  court 

Messrs.  John  F*  Dillon  and  William 
Wirt  Hoioe  for  the  appellant 

Mestrs.  OeorM  A.  King^,  Charles  W, 
Hornor  and  Quy  m,  Hornor  for  appellee. 

Mr,  Justice  Shiras  delivered  the  opinion  of 
the  court: 

In  this  case  the  only  limitations  on  the  exer- 
cise of  the  power  granted  to  the  railway  to 
construct  and  maintain  its  bridee,  pointed  to. 
are  that  "the  said  company  sbnll  preserve  any 
.water  course  wiiicb  its  suid  raiUuy  may  pass 
upon,  along,  or  intersect,  touch  or  cross,  so  as 
not  to  impair  its  usefulness  to  the  public  un- 
necessarily, .  .  .  and  the  said  conr.pnny  shall 
not  l)e  required  to  construct  a  drnw  in  any  bridge 
-1^89*]  over  and  across  any  stream  or  bayou, 
-except  streams  navigable  by  enrolled  and  li- 
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censed  vessels,  and  when  required  by  Imvr 
And  as  it  appears  that  the  company  hiis  coi 
structed  a  draw  of  ample  width  in  its  brM^ 
over  the  Atcbafalaya  river,  and  as  it  is  not  m 
leged  or  shown  that  the  bridge  as  const rmcte 
has  impaired  the  usefulness  of  the  river  to  ib 
public  unnecessarily,  it  follows  that  the  atru4 
ture  must  be  deemed  a  lawful  one. 

The  defendant  company  having  elected  i 
stand  upon  a  general  demurrer,  we  must  trea 
the  bill  as  establishing  the  fact  that  the  bridec 
as  constructed  and  maintained,  is  a  lawfu 
structure,  and  that  tbe  same  d«»es  not  impair  uo 
necessarily  the  usefulness  of  tbe  river  to  tbi 
public. 

We  cannot  agree  with  the  proposition  of  tin 
court  below  and  preissed  on  us  here  in  tlie  at 
gument  of  the  appellees,  that  the  relief  aske< 
for  is  in  the  nature  of  a  regulation  of  com 
merce,  such  as  could  only  be  prescritied  bj 
Congress. 

If  built  and  maintained  as  a  lawful  stmd  are, 
of  importance  to  the  public,  the  company  own 
ing  it  can  at  all  times  have  recourse  to  tb^ 
courts  to  protect  the  same.  If  iniuries  bav« 
been  negligently  or  wantonly  inflicted  upoo 
the  bridge,  an  action  at  law  can  be  maintaiiN-ij 
against  the  wrongdoers  for  tbe  damages  sof 
fered;  and  if  such  injuries  are  threatened,  and 
a  court  of  equity  can  be  satisfied  that  inepar 
able  injuries  may  be  occasioned  by  careless  or 
wanton  action  on  the  part  of  navigators,  a 
remedy  by  injunction  can  surely  be  had.  Nor 
do  we  think  that,  in  a  case  like  that  presented 
in  tbe  bill,  a  court  of  equity  would  be  ooo- 
strained  to  refuse  relief  by  injunction  till  there 
bad  been  a  trial  at  law.  The  ordinary  rule 
that  courts  of  equity  will  not  act  where  there 
is  a  dispute  about  the  title  or  the  extent  of  the 
legal  rights  to  the  parties,  until  there  has  been 
a  trial  at  law,  does  not  apply  to  a  case  like  the 
present  one. 

Nevertheless  we  do  not  feel  constrained, 
upon  tbe  facts  tbat  appear  in  this  case,  to  rr 
verse  the  decree  below  and  send  tbe  case  beck 
for  further  proceedings  on  answer  and  evi- 
dence. 

Nearly  four  vesrs  have  elapsed  since  tbe 
filing  of  the  bill,  and  the  exigency  created  by 
the  existence  of  an  unusual  flood,  which  ws) 
made  tbe  principal  foundation  of  the  bill,  Iuk 
long  *since  passed  away.  To  now  enter-[590 
tain  the  bill  would  be  to  deal  with  a  state  of  af- 
fairs no  longer  existing,  and  which  possibly  mar 
never  recur.  The  decree  dinmiKsing  the  bill 
reserved  the  rights  of  the  complainant  to  brini: 
an  action  for  the  recovery  of  itsdamagea  Tb<f 
bill  does  not  in  terms  allege  that  the  defend 
ant  company,  in  towing  six  barges  at  once,  w&<i 
doing  anything  unusual,  or  out  of  the  courK 
of  reasonable  navigation.  Nor  does  there  ip^ 
pear  to  have  been  but  a  single  instance  of  col 
lision  wiih  the  bridge  in  the  lone  period  dar 
ing  which  it  has  existed,  and  in  that  instance, 
it  does  not  appear,  by  any  allegation  in  tbr 
bill,  that  the  towboat  was  guiding  as  many  i^ 
six  barges. 

It  is  argued,  however,  on  behalf  of  the  appel 
lants.  tbat  tbe  course  of  tbe  defendants,  io  d^ 
murring  generally  to  the  bill,  and  of  tbe  court 
in  sustaining  tbe  demurrer  and  dismissing  tbe 
bill,  will,  as  a  matter  of  precedent  leave  tlMS 
in  a  remediless  position;  tbat  tbe  decree  of  tb« 
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cout,  particularly  when  the  groaods  upoD 
which  it  was  based  are  considered,  would 
aeem  to  wholl  j  shut  the  gates  of  a  court  of 
cqpiity  agaiost  them,  no  matter  how  great  au 
«xureacy  might  arise. 

Toere  is  force  in  this  view,  and  we  think  the 
^tatt  dismissing  the  bill  should  be  without 
prejudice  generaUj,  and  not  be  restricted  to 
ttnog  the  complainant's  right  to  bring  an  ac- 
tion It  law  only. 

Although  we  think  that  the  appellants  are  en- 
titkd  to  such  an  amendment  of  the  decree,  yet, 
m  tbey  do  not  seem  to  have  made  any  motion 
to  that  effect  in  the  court  below,  when  it  may 
be  presumed  that  the  court  would  have  readily 
<oooeded  such  amendment,  and  as  they  have 
oot  confined  their  contention  here  to  that 
oauer,  we  shall  not  relieve  them  from  all  the 
ooeti  of  this  appeal. 

The  decree  of  the  court  below  dismissing  the 
bin  is  directed  to  be  amended  so  that  the  same 
ih&U  be  without  prejudice  generally,  and  is 
4)Uienn8e  aflOrmed 
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UNITED  STATES,  Appt, 

V. 

JOHN  M.  ALLRED. 
(See  8.  C.  Beporter*B  ed.  501-501) 


Cmwumoner  cf  circuit  court — orders  qf  court 
—fees  of  commissioner. 


L  An  order  of  court  requirlnflr  a  service  to  be 
poformed  Is  8u£Bclent  authority  as  between  a 
coBiniKioDer  of  ttie  circuit  court  and  the  flrov- 
enuoeDt  for  tne  performance  of  the  service,  and 
for  tbe  allowaDce  of  the  proper  fee  therefor. 

1  As  far  an  relates  to  tbeir  administrative  action, 
eommiBBiooers  of  tbe  circuit  court  are  subject  to 
tbe  orders  and  directions  of  the  court  appoint- 


H  ▲  commissioner  of  the  circuit  court  is  entitled 
lo  fees  for  administerinir  oaths  to  deputy 
Mrnhals  to  verify  tbeir  accounts  of  service, 
wbeo  required  by  the  Attorney  General,  and  the 
•ecoantiiur  officers  of  the  treasury,  'and  also  to 
feet  for  the  following-  services,  when  required  by 
nie  of  court:  for  enterinflr  on  warrant  tbe  Judg* 
■eot  of  final  disposition  of  a  case:  for  makinsr 
tnoscriiit  of  proceedings  in  cases,  to  Im  sent  up 
to  court:  for  maid ogr  copy  of  each  subpcena,  for 
■tnbal  to  serve  on  witnesses, with  certificate;  for 
■ikioff  report  to  clerk  of  court  and  Oommis- 
Aaer  of  Internal  Bevenue  of  cases  beard  and 
lU^Kwed  of  under  tbe  internal  revenue  laws;  and 
for  makinir  entri^  on  tbe  docket  in  cases  of 
suae  of  affiant,  his  official  position  if  any,  date 
•f  inaing  warrant,  name  of  defendant  and  wit- 
aepes.  and  final  disposition  of  case. 
[No.  652.] 

Mmitted  Dee.  S,  1894.    Decided  Jan.  7,  2895. 

APPEAL  from  a  Judgment  of  the  Court  of 
Clairof,  in  favor  of  John  M.  Allred,  com- 
nWooer  of  the  circuit  court,  for  fees  as  said 
commissioner.    Afflnned, 

Iffyn^As  to  extra  pay  nr  eomrtensatUm  to  oM' 
emt.  tee  note  to  United   States  v.  Macdabfel,  8: 687. 

Am  to  m  in  liter ial  officer^  tjroteeted  in  the  ejreeu' 
tfn  of  rtfftJar  process,  see  note  to  Brsldne'  v.  Uobn- 

1UU.S.  U.S..  Book  89. 


Statement  by  Mr.  Justice  Brown: 
This  was  a  claim  for  fees  as  commissioner  of 
the  Circuit  Court  for  the  Norlhern  District  of 
Gkorgia.  Appended  to  the  petition  was  a  statc- 
ment'of  the  items  of  the  petitioner's  account. 
The  Court  of  Claims,  upon  the  evidence, 
found  the  facts  to  be  as  follows: 

1.  Tbe  claimant,  John  M.  Allred,  was  ^ 
commissioner  of  the  Circuit  Court  of  the 
United  States  for  tbe  Northern  District  of 
Georgia  from  May  28, 1889,  to  March  31, 1803, 
duly  qualified  and  actine. 

2.  During  said  period  he  made  up  his  ac- 
counts for  services,  duly  verified,  and  presented 
tbe  same  to  the  United  States  court  for  ap- 
proval in  the  presence  of  tbe  district  attorney, 
and  an  order  approving  the  same  as  being  Just 
and  according  to  law  was  entered  of  record. 
Said  accounts  were  then  'presented  to  [592 
tbe  accounting  officers  of  the  United  Statei 
Treasury  Department  for  payment.  Part  was 
paid,  but  payment  of  the  items  embraced  in 
findinir  8  was  refused. 


?^ 


8.  (1)  For  entering  on  warrant  the  judgment 
of  final  disposition  of  tbe  case,  as  required  by 
rule  of  court,  one  folio  each,  at  15  cents  each, 
$58.55. 

Rule  6  of  the  circuit  court  requiring  tbia 
service  is  as  follows:  .  .  .  "And,  after  hold- 
ing an  examination,  he  must  enter  in  the  blank 
on  the  back  of  the  warrant  his  final  action,  in 
which,  if  bound  or  committed,  he  shall  specify 
tbe  particular  offense  or  offenses  for  which  tho 
party  is  held." 

(2)  For  making  transcript  of  prooeedincs  in 


various  cases,  as  required  by  rule  of  court,  to 
be  sent  up  to  court,  at  15  cents  per  folio, 
$62.65. 

(8)  For  hearing  and  deciding  on  criminal 
charges  in  various  cases  where  the  proceedings 
consisted  of  taking  bail  and  passing  on  the 
sufficiency  thereof,  six  days,  at  $5.00  per  day, 
$80.00. 

(4)  For  issuing  separate  warrants  of  arrest 
for  certain  defendants  chars^ed  with  separate 
and  distinct  offenses  commuted  at  different 
times  and  places,  at  $1.00  each,  entering  re- 
turn, lb  cents,  and  filing,  10  cents,  $67.40. 

(5)  For  drawing  reports  of  attendance  and 
mileage  of  witnesses,  and  orders  for  the  mar- 
shal to  pay  each  witness  in  duplicate,  in  excess 
of  60  cents  in  each  case,  and  administering 
oath  to  witnesses,  as  to  attendance  and  mile- 
age, at  10  cents  each,  $87.00. 

(6)  For  making  copy  of  each  subpoena  for 
marshal  to  serve  on  the  witness,  at  10  cents  per 
folio,  with  certificate,  at  15  cents  each,  as  re- 
quired by  rule  of  court,  $24.85. 

(7)  For  issuing  warrant  of  commitment  of 
defendants  to  jail  for  furthur  examination  in 
default  of  bail,  entering  return  of  marshal,  and 
filing  same,  at  $1.25  each,  $5.80. 

The  jailer  would  not  receive  a  prisoner  with- 
out a  warrant  of  commitment,  and  the  marshal 
bad  no  place  to  confine  tbe  prisoner  outside  of 
the  jail. 

(8)  For  making  report  to  clerk  of  court  and 
Commissioner  of  Internal  Bevenue  of  ca5;os 
heard  and  disposed  of  under  *the  inter  [593 
nal  revenue  laws,  as  required  by  rule  of  court, 
at  15  cents  per  folio,  $7.20. 

(9)  For  administering  oaths  to  deputy  mar- 
shals to  verify  their  accounts  of  service,  as  re- 
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quired  by  the  Attorney  General  and  accounting 
otficers  of  the  Treasury,  at  10  cents  canU,  and 
drawing  jurats  to  same  at  19  cents,  $18.25. 

(10)  For  making  entiles  on  the  docket  in 
Tarious  cases,  consisting  of  name  of  affiant,  his 
official  position,  if  any,  date  of  issuin(^  war- 
rant, name  of  defendant  and  witnesses,  and 
final  disposition  of  case,  as  required  by  rule  of 
court,  at  15  cents  per  folio,  ^48. 50. 

(11)  For  filing  and  entering  181  separate 
papers  filed  In  various  cases,  at  10  cents  each, 
|]8.10. 

(12)  For  administering  oaths  to  witnes^^es  to 
testify  in  various  cases,  at  10  cents  each  $4.40. 

Upon  the  foregoing  findings  of  fact  the  court 
determined  as  a  conclusion  of  law  that  the 
claimant  should  recover,  except  for  item  5  of 
finding  III,  the  sum  of  three  hundred  and 
twentv-nine  dollars  and  seventy  cents  ($829.70), 
for  which  amount  Judgment  was  entered  and 
defendant  appealed. 

Messrs,  J.  E.  Dod^e,  Assistant  Atty,  C^en,^ 
and  Charles  W*  Russell  for  appellant. 
Mr.  Charles  C.  Lancaster  for  appellee. 

Mr.  JvBtiee  Brown  delivered  the  opinion  of 
the  court: 

Error  is  assicrned  only  to  the  allowance  of 
items  1,  2,  6,  8,^9,  and  10  of  the  third  finding. 

1.  AH  those  items,  except  the  ninth,  relute 
to  fees  claimed  to  be  authorized  by  a  rule  of 
the  court  requiring  the  service  to  be  performed, 
and,  therefore,  allowable  within  the  case  of 
United  States  v.  Van  Duzee,  140  U.  S.  169, 173 
[85:  399,  400].  In  that  case  we  held,  in  refer- 
3oce  to  clerks'  fees,  that  an  order  of  court  re- 
)uirin^  a  service  to  be  performed  was  sufficient 
iuthonty  as  between  the  clerk  and  the  govern- 
ment for  the  performance  of  the  service,  and 
for  the  allowance  of  the  proper  fee  therefor. 
l>04]*No  question  is  made  but  that  the  ser- 
vices in  question  were  performed  in  obedience 
to  such  an  order. 

A  distinction,  however,  is  claimed  between 
the  case  of  a  clerk,  who  is  strictly  a  subordi- 
nate officer  of  the  court,  and  a  commissioner, 
who.  it  is  said,  is  a  separate  judicial  officer, 
over  whom  the  court  has  do  control.  Acting 
under  the  constitutional  provision,  art  2, 
^  2,  authorizins  it  to  vest  the  appointment  of  in- 
ferior officers  In  courts  of  law.  Congress  pro- 
vided, as  early  as  1793,  for  the  appointment  by 
circuit  courts  of  *'one  or  more  discreet  per- 
fons.  learned  in  the  law,  in  any  district  for 
which  said  court  is  holdcn/'  for  the  taking  of 
bail  for  the  appearance  of  persons  charged 
with  crime,  which  authority,  however,  was 
"  revocable  at  the  discretion  of  such  court." 
These  officers  took  the  name  of  **Commission- 
crs,"  and  from  time  to  time  their  duties  were 
'extended  by  different  acts  of  Congress,  until 
they  have  become  an  important  feature  of  the 
Federal  Judicial  system.  The  present  author- 
ity for  their  appointment  is  found  in  Hev. 
Btat.,  §  627,  which  authorizes  each  circuit 
court  to  appoint,  "in  different  parts  of  the  dis- 
trict for  which  it  is  held,  so  many  discroet  per- 
sons as  it  may  deem  necessary,  who  shall  be 
called  'commissioners  of  the'circull  courts,' 
and  sliall  exercise  the  powers  which  are  or  may 
be  esptcially  conferred  by  law  upon  commis 
sioners  of  ciircuit  courts.'    The  authority  given 
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to  the  circuit  courts  by  the  original  Act  of 
1798,  to  revoke  these  appointments  at  the  dU- 
cretion  of  the  court,  is  not  found  in  the  re- 
vision, but  we  held  in  Et  parte  (lennen,  9b  C. 
8.  18  Pet.  280  [10:  138].  that,  in  the  abeenoe  of 
a  law  fixing  the  tenure  of  an  office,  and  of  any 
statutory  provision  as  to  the  removal  of  the 
officer,  the  power  of  removed  was  ioddeut  tc 
the  power  of  appointment.  A  similar  con- 
struction ban  been  given  in  other  ca<iC8.  ^ake 
V.  UrMed  /States,  103  U.  8.  227  [26:  462];  Bs 
Eaves,  80  Fed.  Rep.  21. 

The  duties  of  these  officers  are  prescribed  by 
law,  and  they  are,  in  general,  to  lasue  warrant* 
for  offenses  against  the  United  8tatcs:  to  cause 
the  offenders  to  be  arrested  and  imprisoned,  or 
bailed,  for  trial,  and  to  order  the  removal  of  of  • 
fenders  to  other  districts  (^  1014);  to  bold  to  le 
curity  *of  the  peace  and  for  good  behav-[59^ 
ior  (§  727);  to  carry  into  effect  the  award  or  arbi- 
tration, or  decree  of  any  consul  of  any  foreiro 
nation:  to  tit  as  judge  or  arbitrator  in  such  dif- 
ferences as  may  arise  between  the  captains  and 
crews  of  any  vessels  belonging  to  the  nations 
whose  interests  are  committed  to  his  charge; 
and  to  enforce  obedience  by  imprisoonoent  rm- 
til  such  award,  arbitration,  or  decree  to  com- 
plied with  (§  728);  to  take  bail  and  afOdavita 
In  civil  causes  (^  945);  to  discharge  poor  ooo- 
victs  imprisoned  for  non  payment  of  fines 
(§  1042);  to  take  oaths  and  acknowledpmeots 
(§  1778):  to  institute  prosecutions  under  the 
laws  relating  to  crimes  against  the  elective 
franchise,  and  civil  rights  of  citizens,  and  to 
appoint  persons  to  execute  warrants  thereno- 
der  (^*§  1982-1085);  to  issue  search  warranU 
authorizing  internal  revenue  officera  to  search 
premises,  where  a  f  nuid  upon  the  revenue  has 
been  committed  (§  84G2):  to  issue  warrants  for 
deserting  foreign  seamte  (^'62''0);  to  summoD 
masters  of  vessels  to  appear  before  him  and 
show  cause  why  process  should  not  issue 
against  such  ves^sel  (^  4546);  to  issue  warrants 
for  and  examine  persons  charged  with  behig 
fugitives  from  justice  (§§  5270,  5871),  and  to 
take  testimony  and  proofs  of  debt  In  bank- 
ruptcy proceedings,  §§5008. 5076. 

While  their  duties  are  thus  prescribed  by 
law,  and  while  they  are,  to  a  certain  extent,  in- 
dependent in  their  statutory  and  judicial  ac- 
tion, there  is  no  law  providing  how  their  datie* 
shall  be  performed:  and  so  far  as  rdatet  to 
their  administrative  action,  we  think  they  were 
intended  to  be  subject  to  the  orders  and  dlrec 
tions  of  the  court  appointing  them.  As  was 
said  bv  this  court  in  Ort'tfin  y.  Thompson.  48 
U.  8.  '2  How.  244,  257  [11:  358.  2581,  "  tho* 
is  inherent  in  every  court  a  power  to  super- 
vise the  conduct  or  its  officers,  and  the  execu 
tion  of  its  judgments  and  process.  Without 
this  power  courts  would  be  wholly  impoteet 
and  useless."  While  no  expre^^s  power  is  given 
over  these  officers  by  statute,  their  relati^s  to 
the  court  are  such  that  some  power  of  thii 
kind  must  be  implied.  Though  not  strictly 
officers  of  the  court,  they  have  always  beeo  coo- 
sidered  in  the  same  light  as  masters  In  chan- 
cery and  registers  in  bankruptcy,  and  subject 
to  its  supervision  and  control.  *Wbat  |596 
shall  be  the  nature  of  the  requirements  in  each 
part iculur  case,  must  be  left  largely  to  the  dis 
creiion*  of  the  court.  Certainly  we  cannot 
presume  that  the  court  will  abuse  its  discre 
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tkm,  or  wiU  act  otherwise  than  is  deemed  cod- 
daciTe  to  the  public  good. 

As  the  items  in  question  ii^ere  approved  by 
cpQft,  they  are  are  presumplively  correct, 
{UniUd  suites  y.  Jones,  134  U.  S.  483  [38: 
1007])  and  the  Court  of  Claims  did  not  err  in 
tflowin^  them. 

1  This  rulini?  covers  all  but  the  9th  item, 
**foradmioi8terin>!:  oaths  to  deputy  marshals 
toffiify  their  accounts  of  service,  as  required 
^tbe  Attorney  General,  and  the  accounting 
officers  of  the  Treasury." 

Ib  Che  case  of  United  States  v.  MeDermott, 
140  U.  8.  151  [85:  891],  we  held  a  commis- 
aoser  and  chief  supervisor  of  elections  to  be 
codtkd  to  fees  for  ^wing  affidavits  of  super- 
viEors  as  to  the  actual  performance  of  the 
vrrioes  for  which  comi)oiisation  was  claimed 
hf  them,  and  for  administering  the  oath  and 
drawing  the  jurat  to  such  affidavits,  upon  the 
groond  that  the  Attorney  General  required 
tbne  affidavits  for  the  protection  of  the  ^v- 
eniDent,  and  that  it  was  no  more  than  right 
lad Just  that  it  should  pay  for  them.  So  also 
ii  United  States  v.  Van  Dusee,  140  U.  8.  169. 
171.  item  8  [35:  899.  490],  we  held  that  where 
there  was  an  express  Act  of  Congress  requiring 
derks.  marshals,  and  district  attorneys  to  ren- 
der their  accounts  to  the  court,  and  to  prove  in 
open  court  by  oath,  to  be  attached  to  such  ac- 
cotiDt,  that  the  service  had  been  actually  and 
cecesnrily  performed,  such  officer  had  per- 
formed bis  duty  by  renderiog  his  account  in 
proper  form  to  the  court  with  proper  affidavit 
or  oath,  and  was  not  further  concerned  with 
the  method  of  verification  adopted  by  the  gov- 
ernment for  its  own  convenience,  and  was  not 
liible  for  the  expense  of  entering  the  orders  of 
■ppioval  of  such  accounts. 

As  the  regulations  of  the  department  of  Jus- 
tice require  deputy  marshals  to  certify  on  oath 
that  the  accounts  rendered  to  the  marshal  are 
eorrect,  we  think  this  case  is  controlled  by 
those  above  cited,  and  that  the  court  committed 
BO  error  in  allowing  the  item. 

The  judffment  of  the  court  beUno  is,  therefore. 
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FRANK  P.  CREAGER  et  al. 
(See  &  C.  Beporter*S  ee.  697-SlO.) 

hcention — new  use  af  a  denice-^eneral  use — 
fxilid  patent. 

L  The  person  who  has  taken  a  patented  device 
and,  h7  improvements  thereon*  has  adapted  it  to 


a  different  industry,  maj  also  dra#  to  himself 
the  quality  of  inventor. 

S.  If  the  new  use  of  a  devioe  he  so  nearly  analo- 
gous to  the  former  one,  that  the  applicability  of 
the  device  to  its  new  use  would  occur  to  a  person 
of  ordinary  mechanical  Bkill,  it  is  only  a  case  of 
double  use;  but  if  the  relations  between  tli^m  be 
remote,  and  cspedaliy  if  the  use  of  the  old  de- 
vice produce  a  new  result,  it  may  at  least  in- 
volve the  exercise  of  the  inventive  faculty. 

8l  Where  the  question  of  novelty  is  in  doubt  the 
fact  that  the  device  has  Rone  into  greneral  use. 
and  displaced  other  devices  employed  tor  a  simi- 
lar purpose,  is  sufficient  to  turn  the  scale  in  favor 
of  the  invention. 

i.  The  patent  No.822,S93,  to  Ckayton  Potts  and 
Albert  Potts,  for  a  clay  disinteflrrator  and  the 
patent  No.  968.898,  to  the  same  inventor  for  an 
improvement  upon  the  prior  patent,  are  valid 
and  are  infringed  by  the  machines  .of  the  de- 
fendants. 

[No.  94.] 

Argued  Nov,  £3,  2894,    Decided  Jan,  7, 1896, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uoited  States  for  the  Southern  Dis- 
trict of  Ohio,  in  favor  of  defendants,  dismiss- 
ing a  suit  in  equity  brought  by  C.  &  A. 
Potts  &  Co.,  ajrainst  Frank  P.  Creager  et  oL, 
for  the  infrinfiemeot  of  patent  No.  322.398^ 
issued  July  14,  1885,  to  Clayton  Potts  ami 
Albeit  Potts,  for  a  clay  disinteirrator  and  also 
of  patent  No.  886.898,  issued  August  38.  1887. 
to  the  same  inventors  for  an  improvemeut 
upon  the  prior  patent.  Reversed  and  case  re- 
ma  nded  for  further  proceedings. 
See  same  case  below,  44  Fed.  Rep.  680. 

Statement  by  Mr,  Justice  Brown : 

This  was  a  bill  in  equity  by  C.  &  A.  Potts 
&  Co.,  an  Indiana  corporation,  against  tbefirm 
of  Jonathan  Creager's  Sons,  of  Cincinnati,  for 
the  infringement  of  patent  No.  822,893  issued 
July  14,  18a5,  to  Clayton  Potts  and  Alberi. 
Potts  for  a  clay  disintegrator;  and  also  of  pat 
ent  No.  868,898,  issued  August  28,  1887,  to  the 
same  inventors  for  an  improvement  upon  tbf^ 
prior  patent.  A  third  patent  to  George  Potts, 
2{o.  884,278,  was  originally  included  in  the 
bill,  but  by  stipulation  between  the  parties  alt 
reference  to  this  patent  was  canceled,  and  the 
bill  treated  as  if  formallv  amended  by  allepr 
ing  infriogement  of  the  first  two  patents  only. 

In  the  first  patent.  No.  822,898.  the  patentees 
stated  the  object  of  their  invention  to  be  'Mo 
disintegrate  the  clay  by  means  of  a  revolving: 
cylinder,  which  shall  remove  successive  por- 
tions from  a  mass  of  clay  which  is  automat i 
cally  pressed  against  the  cylinder." 

This  was  accomplished  by  a  cylinder  con- 


Hon.— For  what  patents  are  granted;  when  de- 
dmtd  void,  see  note  to  Bvans  v.  Eaton,  4:  483. 

Am  to  patentabOity  of  inveniionf^  see  notes  to 
TkoiDpson  V.  BoineUer,  29: 78,  and  Corninff  v.  Bur- 
401,14:683. 

Am  to  abandonment  of  Invention^  see  note  to  Pen- 
sock  V.  Dialo^rue,  7: 8S7. 

AMto  diMtinetinn  between  fnoeneions  of  mechanismt 
vHeret.  or  products  and  processes:  when  latter  pat- 
Msitd^  see  oote  to  Coming  v.  Burden,  14: 683. 

Am  to  induding  process  and  product  In  somepat- 
sHt;Mefiarate patents  thertfor^see  note  to  Evans  v. 
■itoo.4:48aL 

AMtowhairstssMts  may  oomt,  see  note  to  0*Beillj 
v.llacae.14: 

IK  U.S. 


As  to  asstgnment,  before  issuing  andreissuing  pat- 
ent;  recording:  wh^n  assignment  transfers  esUendrd 
terms,  see  noto  to  Gayler  v.  Wilder,  13: 604. 

As  to  when  assignee  may  sue  tor  infringement: 
when  patentee  mvsi;wiier^  they  must  join,  see  note  to 
Wilson  V.  Rousseau,  11: 1141. 

As  to  damages  for  infringement  of  patent:  treble 
damages,  see  note  to  Uotrg  v.  Emerson,  13: 824. 

As  to  patents  for  designs,  when  valid,  see  note  to 
Smith  ▼.  Whitman  Saddle  Co.  87: 600. 

AstopatentatHUtyof  inventions;  patentable  snh- 
ject-matter; utility;  what  constitutes  invention;  pat- 
entable  novelty;  combinations;  foreign  patents  avd 
their  effects,  see  note  to  Grant  v.  Walter,  87: 65& 

275 


SO»-Oi» 


BuFUBUS  CouiiT  or  TBI  Umitks  Statbb, 


Oct.  Tksv. 


iBinioff  ft  terie*  of  sleel  ban,  flUed  laU>  loDgi 
SQSTliidiQal  grooves  to  Ihe  petipbcry  of  "lUf 
cjlinaer,  wliere  tbey  were  secured  by  flush 
Krc<rBateacheud,bjmcnnsof  wbkti  tbey  were 
adjusted.  m>  as  to  preseiit  a  sharp  cofacr,  pro 
Jetiios  above  the  surface  of  the  (^linder. 
Opposite  the  cytioder  was  a  stroog  vibratory 

C'  ite  mouuted  ou  a  Bhaft,  so  u  to  swiog  in  ila 
iiioes,  by  the  aid  of  an  eccentric  wheel. 
The  opposed  ddea  of  the  cylinder,  and  the 
upper  and  central  portions  of  the  plate  formed 
I  trouffh.oiie  side  of  which  approached  and 
receded  from  tht  other  at  intervals,  and  which 
bad  at  the  bottom  a  narrow  opening  of  con- 
■lant  width  In  the  operation  of  the  macbine, 
the  plate  was  swung  liaclc.  so  as  to  leave  as 
large  an  opeoing  aa  possible,  and  the  tnoisl 
nniempered  clay  was  thrown  into  the  trougli 
between  the  cylinder  and  tbe  upper  portion  of 
the  plate.  By  a  rapid  revolution  of  the  cylin- 
dei.  succefaive  portions  of  Ihe  clay  were  re- 
moved from  tbe  inasd,  carried  through  the  nar- 
row opening  by  meauK  of  tbe  scraping  bars, 
and  at  Ibe  sacne  time  the  upper  ponion  of  the 

Elale  moved  slowly  toward  the  cylinder,  thus 
eepinE  tbe  mass  of  clay  in  close  contact  with 
Hie  cylioder,  as  succeasire  portions  were  re- 

The  only  claim  alleged  to  be  Infringed  was 
tbe  sixth,  which  reads  aa  follows: 

'  0.  In  a  clay  disintegrator,  the  combina- 
tion with  cylinder  A,  bnviag  a  series  of  lougi- 
tiidinal  grooves,  of  the  scraping  bar  e,  and 
•djunlnbfy  secured  in  aald  grooves  for  tbe 
purpoise  BpeciQcd." 

In  tbe  secoud  patent,  No.  8S8,BS8,  which 
wa»  for  an  tmptovement  npoa  the  Srst,  there 
was  substituted  in  lieu  of  tne  swinglDg  plate, 
shown  by  the  first  patent,  aa  co-operjting 
with  the  revolviof?  cylinder,  a  plain  cylinder 
set  opposite  the  cutting  cylinder,  and  revolving 
therewith  in  close  proximity,  so  that  ihe  raw 
clay  mi(!ht  be  fed,  shredded  and  dischareed  in 
•n  even  nnd  continuous  manner,  in  readinens 
to  be  t;iker  directly  to  the  pug  or  other  mill. 
Tbe  pai«uieet  further  staled  Id  their  specifl- 
cation 

"Tlie  mncbine  shown  in  our  letters  patent 
No.  823, SOS  was  provided  with  a  swlnpin^  or 
vibrating  plate  to  Cosct  with  the  cutting 
cylinder  in  eOecling  the  shredding  of  the  clay 
whicb  nas  fed  between  tbem.  In  such  machine 
SlMt]  'he  sbulling  "surface  of  the  vibrating 

Clute  futuislied  a  rest  or  bearing  for  tbe  clay 
I  preseming  tbe  same  to  the  action  of  tbe 
culler  knivea.  This  abutting  surface  was 
limited  in  eiient  and  unchanging  In  position, 
so  that  it  became  rapidlv  worn.  By  substitut- 
ing the  revolving  roll  ror  the  vibrating  plaie, 
Ibis  objection  is  greatly  lessened.  Tbe  roll 
consiaiilJy  presents  new  surfaces  1o  the cutlera, 
so  ihxt  the  near  is  even  and  regular  through- 
out Its  circuit.  If  any  inequalilies exist  Id  tbe 
roll  at  tbe  oulset  these ))ecomerapidly  reduced, 
so  that  by  use  the  cylinder  wean  more  and 
more  true,  and  acts  thus  with  conptunily  bel- 
Ici  effect.  Asi<!e  Crnm  cheapacss  in  construc- 
tion, the  reviilviug  roller  or  cylindpr  mncbine 
will  noik  wei  or  sticky  clays  with  perhaps 
one  third  of  Ihe  power  necouary  in  trestiiie 
Burli  clnys  In  llie  vibmiory  pliile  macbine. 
^iieb  I'lnle  ler>di  constuiiiiy  to  crawd  or 
Bi|ii<%M  the  puuing  clays,  wbervaa  llio  revolv. 


log  roll  yields  continuously,  so  tbat  doggios 
islets  apt  looccur  at  tbe  same  time  that  iba 
clay  is  huely  and  ereoly  shredded,  tbe  cutter 
cjhnder  moving,  by  preference,  more  rapidly 
tbaii  tbe  compimiou  feed  roll  In  order  to  ac- 
complish this  effect. 

"Prior  to  our  ioventioa  It  has  been  rerf 
common  to  employ  in  clay  mills,  eugar  milu* 
and  the  like  a  set  of  lolU  between  whicb  lb« 
material  passed  as  the  rolls  were  revolved;  but 
in  such  machines  the  operation  of  tbe  rolla 
was  merely  to  break  up  tbe  cloga  of  clay  utd 
squeeze  or  crush  the  same,  whereas,  by  our 
iuveniion  the  clay  is  positively  cut  into  tarn 
shreds  or  clippings  in  such  better  conditioo  lo 
be  tempered  and  molded  than  by  the  old  forma 
of  disintegrating  machines." 

Tbe  folToniag  drawing  illustrates  the  main 
features  of  tbe  machine,  ao  tu  aa  Uk:  same  u* 
material  to  the  present  cue: 


•Defeodanta  were  charged  with  In- [600 
frineing  the  Drst  and  second  clalme  ca  tbia 
patent,  which  reads  as  follows: 

"1.  In  tbe  supporting  frame  of  •  clav  dla- 
iotegrator,  a  rotating  cylioder  longitudinally 
grooved  and  carrying  cutting  bara  in  and  pio- 
Jecting  beyond  tbe  grooves.  In  combioatMB 
with  a  smooth  faced  loialing cylinder  adapted 
to  carry  and  bnjd  Ibe  clay  against  the  cylinder 
having  tbe  cutting  bara  thereon,  whicb  latter 
cut  or  shred  the  clay  and  pass  the  aamc  be- 
tween tbe  cylinders,  siibsliniially  as  set  forth. 

"S.  In  clay  dlaimegrHiort,  the  eombloalioB 
with  the  main  supporting  frame  and  with  ■ 
rolHlIng  cylinder  fixed  therein  and  bavlnr 
loDgiludinal  culling  bars  projecting  beyoM 
the  face  thereof,  of  a  positively  revolving  com- 
panion cylinder  13xed  oppoaile  thereto  in  said 
frame  and  having  a  smooth  face  or  surface. 
with  whicb  said  cutting  bara  directly  co-oper- 
ate to  shred  or  clip  the  clav  as  the  same  la  fed 
by  and  passed  between  said  cylinders,  substan- 
tially  as  described." 

The  answer  denied  any  palenlable  novelty 
In  these  paienii.  in  view  of  the  prior  art  aa 
shown  by  numerous  earlier  palents,  lo  which 
rciercnce  nas  made:  and  also  denied  Infrinice. 
ment,  alleging  that  defendant*  were  maou- 
facluring  clay  pulverizers  under  aulhnriiy  at 
palents  granted  lo  Jonathan  aud  Harry  M. 
Crcogar  in  1((88. 

Tbe  case  came  on  for  hrartog  upon  plead- 
incs  and  proofs,  and  the  court  directed  •  de- 
cree dismissing  tbe  bill.  44  Fed.  Rep,  68IX 
From  tbla  decree  plaintiff  appealed  to  tUi 
court. 
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Jfairi.  Chester  Bradford  and  Ernest 
W.  Bradford  for  appellaDt. 
Mr,  Wb.  Hubbeli  Fisher  for  appellees. 

Mr,  Jv*tie$  Brown  deUvered  tbe  opinion  of 

Beds  of  day  are  composed  of  different  strata; 
sad  tbe  first  step  necessary  to  be  taken  in  the 
Buafactnre  of  such  clay  is  a  thorough  miziug 
601]  of  tbe  strata,  ana  the  reduction  of  *the 
6xj  to  a  suitable  condition .  Other  wise,  the  pro- 
doct  will  coo  tain  laminations,  wiU  shrink  un- 
erealy  and  check  in  burning,  scale  or  peel  off • 
fe  use,  and  be  less  Yaluaole  than  products 
Bide  of  clays  which  are  first  thoroughly 
■ized  and  tempered,  and  reduced  to  a  homo- 
feseoos  mass  before  beins;  manufactured  into 
tbe  product  Prior  to  tne  Potts  inventions 
nrious  methods  seem  to  have  been  employed 
to  secnre  this  result.  The  clay  had  been  some- 
timet  spaded  up  in  the  autumn,  subjected  to 
tbe  action  of  the  frost  during  the  winter,  and 
tikes  to  tbe  operation  of  the  old-fashioned 
eriodlng  pit.  A  mud  wheel  had  also  been 
Qsed.  The  "soak  pit"  was  another  means 
Qsed  to  accomplish  the  same  result— the  clay 
being  deposited  in  a  pit  of  water  and  allowed 
to  remain  until  the  soaking  process  had  re- 
duced it  to  the  desired  condition.  These 
neihoda  were  slow  and  expensive.  Both 
griading  machines  and  crushing  rolls  had  been 
•dofted  in  comparatively  recent  years.  Their 
action  was  simply  to  crush  the  clay,  the  dif- 
fereot  strata  bemg  pressed  together  and  made 
aiore  compact,  and  the  clay  discharged  from 
tbe  rolls  in  cakes  or  sheets,  a  condition  that 
made  the  tempering  very  difficult,  as  the  clay 
tbos  treated  would  not  readily  receive  or  9b- 
sorb  the  water. 

The  object  of  the  Potts  inventions  was  not  to 
emsb  the  clay,  as  had  been  previously  done, 
bat  to  dndntegrate  and  pulverize  it,  leaving  it 
in  alooee  condition,  fitted  to  absorb  the  water 
readily.  Their  machines  consisted  substan- 
tiallj  of  a  cylinder  moving  at  a  high  speed, 
bavmg  longuudinal  bars  fixed  in  its  periphery 
with  sharp  projecting  comers,  ana  a  fixed 
abutment  in  close  proximity  thereto— in  the 
first  patent  a  swinging  plate — ^in  the  second  a 
ntonth  cylinder— and  a  positive  feeding  de- 
vice by  which  the  clay  was  forced  between 
^  main  cylinder  and  the  abutment.  The 
longitudinal  bars  thus  operated  to  strike  the 
nsM  of  clay  quick,  sharp  blows  in  rapid  sue- 
cnskm,  and  cut  or  shred  small  portions  there- 
from, which  were  deposited  beneath  tbe  ma- 
duDt,  thoroughly  mixed  in  their  different 
ttrata,  and  with  rough,  torn,  or  ruptured 
edees>-^  condition  best  adapted  to  receive  or 
absorb  water,  and  be  easily  and  thoroughly 
tempered. 

The  only  feature  of  the  first  patent  material 
602*1  to  be  considered  is  the  cylinder  de- 
Bcnbed  in  tbe  sixth  claim  as-a  cylinder  "having 
aseries  of  longitudinal  grooves,  of  the  scraping 
bars  e,  adjustably  secured  in  said  grooves,  for 
Ibe  purpose  specified." 

This  cyhnder  is  alleged  to  have  been  antici- 
pated in  devices  shown  in  eight  prior  patents, 
CKh  of  which  will  be  briefly  mentioned. 

L  A  patent  of  1865,  to  Robert  Butterworth, 
for  an  improvement  in  machines  for  grinding 
apples,  exhibits  a  cylinder  with  cntUng  knives 
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or  blades  on  its  periphery.  These  knives  hare 
serrated  or  toothed  edges,  which  form  chisel- 
shaped  cutting  projections,  and  are  provided 
with  means  for  adjustment  so  as  to  protrude 
more  or  less  beyond  the  periphery  of  the 
cylinder.  When  the  cylinder  is  rotated,  the 
apples  are  cut  or  ground  by  the  knives  be- 
tween the  cylinder  and  a  plate  somewhat 
similar  to  the  swinging  plate  of  tbe  first  Potts 
patent,  provided  With  springs  adapted  to  throw 
the  plate  back,  whenever  any  stones  or  hard 
forefj^  substances  hare  passed  through  the 
machine.  While  these  knives  are  set  upon 
tbe  periphery  of  the  cylinder  In  much  the 
same  way  as  the  scraping  bars  of  the  Potts  pa- 
tents, it  IS  really  the  only  point  of  resemblance 
between  the  two  devices.  The  Butter  worth 
patent  could  not  possibly  have  been  used  as  a 
clay  disintegrator  without  changes,  which 
would  involve  more  or  less  invention. 

2.  A  patent  granted  in  1880,  to  one  Ennis, 
exhibits  a  machine  for  preparing  paper  pulp, 
and  consists  of  a  revolving  cylinder  armed 
with  longitudinal  knives,  and  a  stationary 
plate  also  armed  with  knives,  mounted  be- 
neath it  in  close  proximity  thereto.  Rags  fed 
between  the  revolving  and  stationary  knives 
^re  thus  cut  in  pieces.  The  reasons  given  why 
the  Butterworth  patent  does  not  anticipate  the 
Potts  inventions  applv  with  equal  force  to  this. 

8.  A  patent  granted  in  1866  to  one  Frost  ex- 
hibits another  grinding  cylinder  for  paper  en- 
gines, and  consuts  of  a  skeleton  cylinder  armed 
with  sharp  cutting  blades,  secured  adjustably, 
so  as  to  be  moved  out  from  tbe  axis  of  tbe 
cylinder,  as  they  wear.  Tbe  cylinder  is  mani- 
festly inapplicable  to  tbe  disintegration  of 
clay,  and  nothing  besides  the  cylinder  is 
shown. 

*4.  A  patent  to  one  yanName,grantcd  [603 
in  1S84,  shows  a  roller  for  grinding  mills,  pro- 
vided with  blades  arranged  in  longitudinal 
grooves  around  the  surface  parallel  with  the 
axis.  These  blades  are  made  of  hardened 
steel,  and  of  soft  iron,  hardened  paper  or  wood, 
placed  alternately  with  the  steel  blades.  The 
surface  of  the  roller  is  practically  smooth,  ex- 
cept that  in  use,  the  soft  material  will  wear 
more  rapidly  than  the  hard.  This  results  in 
maintaining  a  corrugated  roller  until  the  strips 
are  worn  out.  It  can  be  of  no  possible  service 
to  the  defendant  in  this  connection. 

6.  The  patent  issued  in  1869  to  one  Peabody 
for  a  cotton  seed  buller  also  exhibits  a  rotary 
cylinder  armed  with  knives  set  in  grooves, 
each  having  a  chisel-shaped  cutting  eagc,  and 
adjustable  for  the  purpose  of  increasing  or  di- 
minishing the  cut  It  is  evidently  not  adapted 
to  the  WOT  king  of  clay. 

6.  The  same  remark  may  be  made  of  the 
patent  to  Mayfield  of  1871  for  a  grinding  mill, 
such  as  are  adapted  for  general  use  among 
farmers.  It  also  consists  of  a  cylinder  pro- 
vided with  knives  or  plane  bits  set  in  longi- 
tudinal grooves.  These  knives  are  also  ad- 
justable. 

7.  A  patent  to  J.  W.  Smith,  granted  in  1881, 
is  for  an  apparatus  for  preparing  wheat  for 
grinding,  in  which  a  cylinder  is  employed  sim- 
ilar to  that  of  the  Mayfield  patent,  with  aseries 
of  plane  bits  projecting  from  the  peiipiicry. 
These  plane  bits  are  adjustably  bolted  by 
screws  and  slots  within  the  cylinder,  while 
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their  cutting  edges  prolriide  from  slots  out- 
wardly from  the  rim  of  the  cylinder.  They 
do  not  differ  in  principle  from  the  knives  of 
Peabody  and  Mayfleld. 

8.  A  patent  to  one  Rudy  granted  in  1875  for 
mn  improvenient  iD  clay  pulverizers  is  the  only 
one  which  is  used  in  connection  witli  the  pre- 
paration or  manufacture  of  clay,  and  consists 
of  a  pulverizing  roller  in  combination  with 
separate  concave  springs,  or  an  elastic  bed  for 
tupporting  the  clay  while  the  roller  revolves 
therein,  after  which  it  falls  through  a  sieve  and 
descends  to  a  second  cylinder,  and  then  to  a 
third.  The  patent  does  not  describe  distinctly 
how  the  rollers  are  made,  but  they  would  seem 
to  be  fluted,  and  cast  in  a  series  of  sections.  The 
process  employed  f:eems  to  have  been  rather  a 
6<>4]*  grinding  than  a  disintegrating  process, 
and  it  would  seem  that  such  a  machine  would 
be  inoperative  except  perhaps  where  the  clay 
was  dry  and  of  light  consistency.  The  cylin- 
der evidently  operates  upon  a  wholly  different 
principle  from  thai  of  the  Potts  patents. 

Other  patents  are  shown  bearing  a  greater 
or  less  reseoiblance  to  these,  but  generally  used 
for  wholly  different  purposes,  such  as  for 
straw  cutters,  machines  for  pressing  tobacco, 
pulp  engines,  peat  machines,  feed  boxes  for 
roller  mills,  and  machines  for  removing  hair 
from  hides. '  So  far  as  they  are  used  for  work- 
ing clay,  they  would  appear  to  differ  radically 
in  principle  from  the  Potts  patent. '  An  ex- 
hibit much  relied  upon,  known  as  the  Crcager 
Wood  Polishing  Machine,  shows  a  cylinder, 
pr(>vided  on  its  periphery  with  a  series  of  pro- 
ject inir  strips  or  bars  of  glass,  not  differing 
ma  orially  in  form  from  plaintiffs'  scrapers, 
and  like  them  fitted  into  longitudinal  grooves. 
The  machine  was  used  for  polishing  boards, 
which  were  run  between  the  cylinder  and  a 
support  and  pressure  roller  joumalled  under- 
neath, and  connected  with  an  automatic  ad- 
justable contrivance.  Had  this  machine  been 
used  for  an  analogous  purpose,  it  would  evi- 
iently  have  been  an  anticipation  of  the  Potts 
cylinder,  since  the  substitution  of  steel  for  glass 
strips  would  not  of  itself  havc'involved  inven- 
tion. This  device  was  constructed  Id  1B74, 
was  used  for  only  half  an  hour  when  by  an 
accident  several  of  the  scrapers  or  polisners 
were  broken,  and  before  others  could  be 
moulded  the  building  took  fire  and  burned 
down.  That  it  was  not  considered  a  success 
is  evident  from  the  fact  that  the  machine  was 
never  reconstructed,  but  in  1878  Creager  took 
out  a  patent  for  a  nimilar  machine,  in  which  a 
smooth  or  corrugated  roller  of  wood,  glass, 
bone,  ivory,  or  metal  was  the  distinctive  fea- 
ture. In  short,  the  machine  of  1874  appears 
to  have  been  merely  an  abandoned  experiment. 

As  already  stated,  the  sicoud  Potts  patent  is 
005]  for  the  combination  of  the  *c}'linder  de- 
scribed in  the  first  patent  with  another  smooth- 
fare<i  rotating  cvliuder,  adapted  to  carry  and 
hold  the  clay  against  liic  first  cylinder,  which 
cuts  and  shreds  it  as  it  p.isses  bet  ween  them.  It 
seems  that  theswincifg  plate,  d.  scril>ed  in  the 
first  patent  as  enacting  with  the  rutting  cylin- 
der in  sbiedding  the  chiy,  was  limited  in  the 
ex'ctit  of  iis  cultini;  surface,  and  was  un- 
cli{iM;:enble  in  position,  so  that  it  berame 
niHiil)-  worn.  To  obvinto  this  diiriculty  n  re- 
volving rollci"  was  subsiiuitcd    for  the  plate. 

S78 


As  this  roller  constantly  presented  a  new  sur- 
face to  the  cutter,  the  wear  was  even  and  reiy- 
ular  over  its  entire  circumference.  If  any  in- 
equalities existed  in  the  roller  at  the  oiitfet 
they  became  rapidly  reduced,  so  that  by  use 
the  cylinder  constantly  wears  truer,  and  thus 
cuts  with  better  effect  There  was  also  an  ad- 
vantage in  greater  cheapness  of  construction, 
and  in  the  ability  of  the  roller  to  work  in  wet 
and  sticky  clays,  with  much  less  power  than 
was  necessary  in  treating  such  days  with  the 
vibratory  plate. 

The  employment  of  two  parallel  cylinders 
to  CO  operate  in  the  performance  of  a  certain 
task  is  so  common  and  well  known  that  the 
court  may  take  judicial  notice  of  such  exam- 
ples as  are  found  in  the  ordinary  clothes 
wringer,  fluting  rolles,  straw  cutters,  printing 
presses,  paper  manufacturing  machines,  and 
grinding  mills  of  various  kinds.  Indeed,  this 
combination  of  two  rollers  had  been  before 
used  for  the  purpose  of  grinding  and  crushing 
clay,  as  shown  in  a  patent  to  Alexander, 
granted  in  1872,  wherein  the  clay  was  passed 
between  double  [spiral  tootlied  grinding  and 
crushing  rollers,  and  then  between  plain,  cy- 
lindrical rollers,  and  in  the  patent  to  Alsipand 
Drake  of  June  80, 1&85,  which  exhibiUa  fluted 
or  corrugated  cylinder  in  combination  with  a 
smooth  faced  companion  cylinder,  between 
which  the  clay  is  passed  and  crushed,  though 
not  disintegrated.  In  view  of  these  devices  it 
is  too  clear  for  argument  that  the  Potts  would 
not  be  entitled  to  a  patent  simply  for  passing 
the  clay  between  two  grinding  or  crushing  cy- 
linders, and  it  is  at  least  open  to  doubt  whether, 
in  view  of  the  first  patent,  there  is  any  novelty 
in  substituting  a  smooth  faced  roller  for  the 
swinging  plate  of  the  first  patent.  But.  as  the 
sixth  claim  of  the  first  patent  covers  only  the 
cylinder,  the  second  patent  may  be  read  In 
connection  with  it  to  show  what  the  machine 
was'as  completed.  The  question  whether  the 
second  patent  was  anticipated  by  the  first  is 
not  presented  by  this  record. 

*^What,  then,  did  the  patentees  doT  [606 
They  took  the  cylinder  shown  in  the  Creager 
wood-polishing  exhibit,  removed  the  glass  bars, 
and  substituted  bars  of  steel;  provided  it  with 
an  abutting  surface  in  the  form  of  a  revolving 
roller,  and  used  it  for  a  totally  distinct  and 
different  purpose.  Putting  aside,  for  the  pur- 
poses of  this  discussion,  the  fact  that  the  Crea- 
ger cylinder  was  an  abandoned  experiment, 
did  this  involve  invention?  Certainly,  if  this 
exhibit  does  not  anticipate,  none  of  the  rtbers 
do.  The  answer  to  this  requires  the  considcra- 
tion  of  the  oft  recurring  question,  which  has 
taxed  the  incenuity  of  courts  ever  since  the 
passage  of  the  patent  acts,  as  to  what  inven- 
tion really  is.  When  a  patented  device  is  a 
mere  improvement  upon  an  existing  machine, 
and  the  case  is  not  complicated  by  other  antic- 
ipating devices,  the  solution  is  ordinarily  fiee 
from  difficulty.  But  where  the  alleccd  nov- 
elty consists  in  transferring  a  device  from  one 
branch  of  industry  to  another,  the  answer  de- 
penfls  upon  a  variety  of  considerations.  In 
such  cases  we  are  bound  to  inquire  into  the 
remoteness  of  relationship  of  the  two  indus- 
tries; what  alterations  were  ncce'»sary  to  adapt 
the  device  to  its  new  use,  and  what  the  value 
of  such  rdaptation  has  been  to  the  new  Indus- 
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try.    If  the  Dew  use  be  analogous  to  tbe  former 
ODO,  tbe  court  will  undoubtedly  be  disposed  to 
construe  the  patent  more  strictly,  and  to  re- 
quire clearer  proof  of  tbe  exercise  of  tbe  in- 
veotive  faculty  in  adapting  it  to  tbe  new  use 
— ^particularly  if  tbe  oevice  be  one  of  minor 
Iniportance  in  its  new  field  of  usefulness.    On 
tbe  other  band,  if  tbe  transfer  be  to  a  branch 
of  industry  but  remotely  allied  to  tbe  other, 
•cd  tbe  effect  of  sucb  transfer  has  been  to 
supersede  other  methods  of  doin^  tbe  same 
work,  tbe  court  will  look  with  a  less  critical 
eye  upon  the  means  employed  in  making  the 
transfer.    Doubtless  a  patentee  is  entitled  to 
CTery  use  of  which  bis  invention  is  susceptible, 
whether  such  use  be  known  or  unknown  to 
him;  but  tbe  person  who  has  taken  his  device 
«nd,  by  improvements  thereon,  has  adapted  it 
to  a  different  industry,  may  also  draw  to  him 
«elf  the  quality  of  inventor.    If,  for  instance,  a 
person  were  to  take  a  coffee  mill  and  patent  it  as 
m  mill  for  grinding  spices,  the  double  use  would 
^07  J  be  too  manifest  for  ^serious  argument. 
t>o,  too,  this  court  has  denied  invention  to  one 
whoapplied  the  principle  of  an  ice  cream  freezer 
10  the  preservation  of  fish  (Brotcn  v.  JHper,  91 
U.  S.  87  [23:  2001);  to  another  who  changed 
the  proportions  of  a  refrigerator  In  such  man- 
ner as  to  utilize  the  descending  instead  of  tbe 
ascending  current  of  cold  air  (lioherts  v.  Eyer, 
^1  U.  8.  150  [28:  2C71):  to  another  who  em- 
ployed an  old  and  well-known  method  of  at- 
taching cur  trucks  to  the  forward  truck  of  a 
locomotive  engine  {Pennsylrania  If,  Co,  y.  T/h 
emotive  Engine  Safety  Truck  C(?.  110  U.  S.  400 
[28:  222]),  and  to  still  another  who  placed  a 
dredging  screw  at  tbe  stem  instead  of  tbe  stern 
of  a  steamboat.    Atlantic  Works  y,  Brady,  107 
U.  S.  192  127:  488].     In  Tucker  v.  Spalding, 
60  U.  8.  18  Wall.  458  [20:  515].  tbe  patent 
otvercd  tbe  use  of  movable  teeth  in  saws  and 
aaw  ilates.    A  prior  patent  exhibited  cutters 
of  tbe  same  general  form  as  the  saw  teeth  of 
the  other  patent,  attachable  to  a  circular  disk, 
and  removable  as  in  the  other,  tbe  purpose  of 
which  patent  was  for  the  cutting  of  tongues 
and  grooves,  mortices,  etc.    The  court  held 
that  if  what  it  actually  did  was  in  its  nature 
tbe  same  as  sawing,  and  its  structure  and  ac- 
tion suj^irested  to  the  mind  of  an  ordinarily 
skillful  mechanic  this  double  use  to  which  it 
could  be  adapted  without  material  change, 
then  such  adaptation  to  a  new  use  was  not 
new  invention,  and  was  not  patentable. 

Upon  the  other  hand,  we  baye  recently  ap- 
bild  a  patent  to  one  who  took  a  torsional 
spring,  such  as  had  been  previously  used  in 
Clocks,  doors,  and  other  articles  of  domestic 
furniture,  and  applied  it  to  telegraph  instru- 
ments, the  application  being  shown  to  be 
wholly  new.  Western  Electric  Co.  v.  La  Eve, 
189  IL  8.  001  [85:  294].  So,  also,  in  Crave  v. 
Price,  Webster,  Pat.  Cas.  409,  the  use  of  an- 
thtacite  coul  in  smelting  iron  ore  was  held  to 
be  a  good  invention,  inasmuch  as  it  produced 
A  better  article  of  iron  at  a  less  expense,  nl- 
liiougb  bituminous  coal  bad  been  previously 
used  for  the  same  purpose.  See  also  Steiner 
y.  Hcald,  6  Exch.  607. 

Indeed,  it  ofti  n  requires  as  acute  a  percep- 
tion of  tbe  relations  between  cause  and  effect, 
and  as  much  of  the  peculiar  intuitive  genius 
which  is  a  characteiistic  of  great  inventors,  to 
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giasp  the  idea  that  a  device  used  in  one  art  may 
tie  made  'available  in  another,  as  would [OOH 
be  necessary  to  create  the  device  de  novo.  And 
this  is  not  the  less  true  if,  after  tbe  thing  has 
been  done,  it  appears  to  tbe  ordinary  mind  so 
simple  as  to  excite  wonder  that  it  was  not 
thought  of  before.*  The  apparent  simplicity 
of  a  new  device  often  leads  an  inexperienced 
person  to  think  that  it  would  have  occurred  to 
any  one  familiar  with  the  subject;  but  tbe  de- 
cisive answer  is  that  with  dozens  and  perhaps 
hundreds  of  others  laboring  in  tbe  same  field, 
it  had  never  occurred  to  any  one  before.  The 
practiced  eye  of  an  ordinary  mechanic  may  be 
safely  trusted  to  see  what  ought  to  be  apparent 
to  every  one.  As  was  said  by  Afr,  Jvetice  Brad- 
ley, in  Webster  Loom  Go,  v.  Biggins^  105  U.  8. 
580,  691  [26: 1177,  1181]:  ••  Kow  that  it  has 
succeeded,  it  may  seem  very  plain  to  any  one 
that  he  could  have  done  it  as  well.  This  is 
often  the  case  with  inventions  of  the  greatest 
merit.  It  may  be  laid  down  as  a  general  rule, 
though  perhaps  not  an  invaiiable  one,  that  if 
a  new  combination  and  arrnugement  of  known 
elements  produce  a  new  and  beneficial  result 
never  attamed  before,  it  is  evidence  of  inven- 
tion." 

As  a  result  of  the  authorities  upon  this  sub 
Ject,  it  may  be  said  that,  if  the  new  use  be  so 
nearly  analogous  to  the  former  one,  that  tbe 
applicability  of  the  device  to  its  new  use  would 
occur  to  a  person  of  ordinary  mechanical  skill, 
it  is  only  a  case  of  double  use,  but  if  the  rela- 
tions between  them  be  remote,  and  especially 
if  the  use  of  the  old  device  product  a  new  re- 
sult, it  may  at  least  involve  an  exercise  of  the 
inventive  faculty.  Much,  however,  must  still 
depend  upon  the  nature  of  the  changes  re- 
quired to  adapt  tbe  device  to  its  new  use. 

Applying  this  test  to  tbe  case  under  consid- 
eration, it  IS  manifest  that,  if  the  change  from  • 
the  glass  bars  of  the  Crcager  Wood  Exhibit  to 
the  steel  bars  of  the  Potts  cylinder  was  a  mere 
change  of  material  for  tbe  more  perfect  accom- 
plishment of  the  same  work,  it  would,  within 
the  familiar  cases  of  IhtrhkuB  y.  Qreemcood, 
52  U.  8.  11  How.  248  [18:  688];  Jlickt  v. 
Kefsey.SSV,  8.  18  Wall.  670  [21:  852];  Ter- 
hune  y.  Phillipi,  99  U.  8.  592  [25:  298].  nnd 
Brown  y.  District  of  Columbia,  180  U.  S.  h7 
[8*2:  868],  not  in  vol  ve  invention.  But  not  only 
did  the  glass  bars  proveso  brittle  in  their  use  for 
polisbinft  wood  that  they  broke  and  were  dis- 
carded '^after  a  half  an  hour's  trial,  but  [600 
they  would  undoubtedly  have  been  wholly 
worthless  for  the  new  use  for  which  the  Pot  is 
required  them.  Not  only  did  they  discard  the 
glass  bars,  and  substitute  others  of  steel,  but 
they  substituted  them  for  a  purpose  wholly 
different  from  that  for  which  they  had  been 
employed.  Under  such  circumstances,  we 
have  repeatedly  held  that  a  change  of  maurial 
was  invention.  Smith  y.  Ooodyear  Dental 
Vulcanite  Co.  98  U.  8.  486  128:  9521;  O'ooU- 
year  Dental  Vulcanite  Co.  v.  Dacis,  102  U.  S. 
222  [26:  149).  None  of  the  cylinders  to  which 
our  attention  has  been  called  resembled  the 
Potts  cylinder  so  closely  as  does  this.  None 
of  them  were  used  for  tbe  purpose  of  disin 
tegrating,  as  distinguished  from  crushing  or 
grinding  clay.  The  result  appears  to  baye 
l)een  a  new  and  valuable  one — so  much  so  that 
within   a  iJiort   time  thereafter,  defendants 
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their  cuttioij  edp^s  prolnide  from  slots  out- 
wardly from  the  rim  of  the  cylinder.  They 
do  not  differ  in  principle  from  the  knives  of 
Peabody  and  Mayfleld. 

8.  A  patent  to  one  Rudy  granted  in  1875  for 
mn  improvement  in  clay  pulverizers  is  the  only 
one  which  is  used  in  connection  with  the  pre- 
paration or  manufacture  of  clay,  and  consists 
of  a  pulverizing  roller  in  comhinaiion  with 
separate  concave  springs,  or  an  elastic  bed  for 
supporting  the  clay  while  the  roller  revolves 
therein,  after  which  it  falls  through  a  sieve  and 
descends  to  a  second  cylinder,  and  then  to  a 
third.  The  patent  does  not  describe  distinctly 
how  the  rollers  are  made,  but  they  would  seem 
to  t>e  fluted,  and  cast  in  a  series  of  sections.  The 
process  employed  seems  to  have  been  rather  a 
6<)4J*  grinding  than  a  disintegrating  process, 
and  it  would  seem  that  such  a  machine  would 
be  inoperative  except  perhaps  where  the  clay 
was  dry  and  of  light  consistency.  The  cylin- 
der evidently  operates  upon  a  wholly  different 
principle  from  thai  of  the  Potts  patents. 

Other  patents  are  shown  bearing  a  greater 
or  less  resemblance  to  these,  but  generally  used 
for  wholly  different  purposes,  such  as  for 
straw  cutters,  machines  for  pressing  tobacco, 
pulp  engines,  peat  machines,  feed  boxes  for 
roller  mills,  and  machines  for  removing  hair 
from  hides. '  So  far  as  they  are  used  for  work- 
ing clay,  they  would  appear  to  differ  radically 
in  principle  from  the  Potts  patent. '  An  ex- 
hibit much  relied  upon,  known  as  the  Crcager 
Wood  Polishing  Machine,  shows  a  cylinder, 
ptcvided  on  its  periphery  with  a  series  of  pro- 
ject inir  strips  or  bars  oi  glass,  not  differing 
ma  orially  in  form  from  plaintiffs'  scrapers, 
and  like  them  fitted  into  longitudinal  grooves. 
The  mflchine  was  used  for  polishing  boards, 
which  were  run  between  the  cylinder  and  a 
support  and  pressure  roller  joumalled  under- 
oeath,  and  connected  with  an  automatic  ad- 
justable contrivance.  Had  this  machine  been 
used  for  an  analogous  purpose,  it  would  evi- 
iently  have  been  an  anticipation  of  the  Potts 
cylinder,  since  the  substitution  of  steel  for  glass 
strips  would  not  of  itself  havc'involved  inven- 
tion. This  device  was  cou.<%tructed  Id  1B74, 
was  used  for  only  half  an  hour  when  by  an 
accident  several  of  the  scrapers  or  polisners 
were  broken,  and  before  others  could  be 
moulded  the  building  took  fire  and  burned 
down.  That  it  was  not  considered  a  success 
is  evident  from  the  fact  that  the  machine  was 
never  reconstructed,  but  in  1878  Creager  took 
out  a  patent  for  a  nimilar  machine,  in  which  a 
smooth  or  corrugated  roller  of  wood,  glass, 
bone,  ivory,  or  metal  was  the  distinctive  fea- 
ture. In  short,  the  machine  of  1874  appears 
to  have  been  merely  an  abandoned  experiment. 

As  already  stated,  the  st  coud  Potts  patent  is 
005]  for  the  combination  of  the  'cylinder de- 
ficrilK'd  in  the  first  patent  with  another  smooth- 
fareti  rotating  cvliuder,  adapted  to  carry  an  1 
hold  the  clav  against  ihc  first  cylinder,  which 
cuts  and  slireds  it  as  it  pnssc's  between  tliem.  It 
seems  that  tlieswincit^g  i»l;ile,  d-  scribed  in  the 
first  patent  as  enacting  with  the  eulilng  cylin- 
der in  shiedding  the  clfiy,  was  limited  In  the 
exU'nt  of  iis  cultini;  surface,  and  was  un- 
clifjtiireable  in  position,  so  that  it  berame 
ni|riiily  worn.  To  obvinto  this  dilllcnlty  n  re- 
▼olrin^  rollci'  was  sub^iiuitcd    for  the  plate. 
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As  this  roller  constantly  presented  a  new  air- 
fare to  the  cutter,  the  wear  was  even  and  re:^- 
ular  over  its  entire  circumference.  If  any  in- 
equalities existed  in  the  roller  at  the  ouL«ot 
they  became  rapidly  reduced,  so  that  by  use 
the  cylinder  constantly  wears  truer,  and  tbus 
cuts  with  better  effect  There  was  also  an  ad- 
vantage in  greater  cheapness  of  constrnr'ion. 
and  in  the  ability  of  the  roller  to  work  in  wet 
and  sticky  clays,  with  much  less  power  than 
was  necessary  in  treating  such  days  with  thm 
vibratory  plate. 

The  employment  of  two  parallel  cylinders 
to  CO  operate  in  the  performance  of  a  certain 
task  is  so  common  and  well  known  that  tbe 
court  may  take  judicial  notice  of  such  exam- 
ples as  are  found    in  the    or<linary  cl'^tbes 
wringer,  fluting  rolles,  straw  cutters,  printing 
presses,  paper  manufacturing  machines,  and 
grinding  mills  of  various  kinds.    Indeed,  this 
combination  of  two  rollers  had  been  before 
used  for  the  purpose  of  grinding  and  crushing 
clay,  as  shown    in    a  patent   to  Alexander, 
granted  in  1872.  wherein  the  clay  was  possed 
between  double  [spiral  toothed   g>^indin^  and 
crushing  rollers,  and  then  between  plain,  cy- 
lindrical rollers,  and  in  the  patent  to  Ahipand 
Drake  of  June  80. 1885.  which  exhibits  a  fluted 
or  corrugated  cylinder  in  combination  with  t 
smooth  faced  companion    cylinder,  betweea 
which  the  clay  is  passed  and  crushed,  thoucb 
not  disintegrated.    In  view  of  these  devices' it 
is  too  clear  for  argument  that  the  Potts  would 
not  be  entitled  to  a  patent  simply  for  pnssio; 
the  clay  between  two  grinding  or  crushinir  cj> 
linders,  and  it  is  at  least  open  to  doubt  whiiber, 
iu  view  of  the  first  patent,  there  is  any  novelty 
in  substituting  a  smooth  faced  roller  for  the 
swinging  plate  of  the  first  patent     But.  as  tb« 
sixth  clium  of  the  first  patent  covers  only  the 
cylinder,  the  second  patent  may  be  resd  la 
connection  with  it  to  show  what  the  machine 
was'as  completed.    The  questiou  whether  the 
second  patent  was  anticipated  by  the  first  ii 
not  presented  by  this  record. 
,     *^What.  then,  did  the  patentees  doT    [O06 
They  took  the  cylinder  shown  in  the  Creajw 
wood -polishing  exhibit,  removed  the  glass  \mrt, 
and  substituted  bars  of  steel;  provided  it  with 
an  abutting  surface  in  the  form  of  a  revel vlof 
roller,  and  used  it  for  a  totally  distinct  ead 
different  purpose.     Putting  aside,  for  the  pur- 
poses of  thia  discussion,  the  fact  that  the  CW 
ger  cylinder  was  an  abandoned  experiment, 
did  this  involve  invention?    Certainlv,  if  tbii 
exhibit  does  not  anticipate,  none  of  the  « then 
do.    The  answer  to  t  his  requires  the  consid(  ra 
tion  of  the  oft  recurring  question,  which  bis 
taxed  the  ingenuity  of  courts  ever  since  the 
passage  of  the  patent  acts,  as  to  what  invco- 
tion  really  is.     When  a  patented  device  is  t 
mere  improvement  upon  an  existing  macliire, 
and  the  case  is  not  complicated  by  othcT  anlI^ 
ipnling  devices,  the  solution  is  ordinnrily  Uvt 
from  difllcully.     But  where  the  anii:c*U  nov- 
elty consi<5t8  in  transferrinir  a  device  from  one 
branch  of  industry  to  another,  the  answer  (i^ 
penfls  upon  a  variety  of  considerations.    In 
such  cases  wc  are  bound  to  inquire  into  Ibe 
remoteness  of  relationship  of  the  two  indut- 
tries;  what  alterations  were  necessary  to  a<l«pt 
the  device  to  its  new  use,  and  what  the  viloe 
of  such  rdaptation  has  been  to  the  new  iodus- 
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07.  If  the  Dew  use  be  analogous  to  tbe  former 
tof,  tbe  court  will  undoubt^ly  be  disposed  to 
fooftuue  the  pateot  more  strictly,  aud  to  re- 
ifutt  clearer  proof  of  tbe  exercise  of  the  in- 
vcotive  faculty  Id  adapting  it  to  tbe  uew  use 
— ptnicularly  if  the  oevice  be  one  of  minor 
inportaoce  in  its  new  field  of  usefulness.  On 
tbe  otlier  band,  if  the  transfer  be  to  a  branch 
«f  industry  but  remotely  allied  to  tbe  other, 
«cd  tbe  effect  of  such  transfer  has  been  to 
supersede  other  methods  of  doin^  the  same 
vork,  tbe  court  will  look  with  a  less  critical 
eye  upon  the  means  employed  in  making  the 
tEvtsfer.  Doubtless  a  patentee  is  entitled  to 
«fery  use  of  which  his  invention  is  susceptible, 
wbttber  such  use  be  known  or  unknown  to 
bio;  but  the  person  who  has  taken  his  device 
tad.  b^  improvements  thereon,  has  adapted  it 
to  a  different  industry,  may  also  draw  to  him 
telf  tbe  quality  of  inventor.  If,  for  instance,  a 
penrni  were  to  take  a  coffee  mill  and  patent  it  as 
a  mill  for  grinding  spices,  the  double  use  would 
607J  be  too  manifest  for  *serious  argument 
SOf  too,  this  court  has  denied  invention  to  one 
wbo  applied  tbe  principle  of  an  icecream  freezer 
to  tbe  preservation  of  fish  (Brotcn  v.  JHper,  91 
U.S.  37  [23:  200]);  to  another  wbo  changed 
(be  proportions  of  a  refrige nitor  In  such  man- 
oer  as  to  utilize  the  desceuding  instead  of  the 
aicroding  current  of  cold  air  (Hoherts  v.  Eyer, 
91  0.  8.  150  [23:  2C71):  to  another  who  em- 
ployed an  c^  and  well-known  method  of  at- 
lAcbing  car  trucks  to  tbe  forward  truck  of  a 
locomotive  engine  {Pennsylvania  If,  Co,  v.  L<h 
am^tite  Engine  Safety  Truck  Co.UO  D.  S.  490 
[26: 233]),  and  to  still  another  who  placed  a 
dredgiog  screw  at  tbe  stem  instead  of  the  stern 
<A  a  steaml)oat.  Atlantic  Works  v.  Brady,  107 
U.  S.  192  [27:  488].  In  Tucker  v.  Spalding, 
60  U.  S.  18  Wall.  458  [20:  515].  the  patent 
o»Ten>d  the  use  of  movable  teeth  in  saws  and 
saw  I  lates.  A  prior  patent  exhibited  cutters 
ef  the  same  general  form  as  the  saw  teeth  of 
the  other  patent,  attachable  to  a  circular  disk, 
sad  ffmovable  as  in  tbe  other,  tbe  purpose  of 
wbicb  patent  was  for  the  cutting  of  toncues 
and  pooves,  mortices,  etc.  Tbe  court  held 
that  if  what  it  actually  did  was  in  its  nature 
tbe  same  as  sawing,  and  its  structure  and  ac- 
tioQ  tu^^frested  to  the  mind  of  an  ordinarily 
«ki]lful  mechanic  this  double  use  to  which  it 
could  he  adapted  without  material  change, 
tbfo  such  adaptation  to  a  new  use  was  not 
■ew  iuveulioo,  and  was  not  patentable. 

Upon  the  other  hand,  we  have  recently  ap- 
bld  a  patent  to  one  who  took  a  torsional 
tprio^,  such  aa  had  been  previously  used  in 
ciocks.  doors,  and  other  articles  of  domestic 
furniture,  and  applied  it  to  telegraph  instru- 
Dents,  the  application  being  shown  to  be 
wholly  cew.  )^'e»tem  Electric  Co,  v.  La  Eve, 
189  C.  S.  601  [35:  294].  So,  also,  in  Crane  v. 
Price,  Webster,  Pat.  Cas.  409,  tbe  use  of  an- 
tiiiacite  coal  in  smelting  iron  ore  was  held  to 
be  a  ^ood  invention,  inasmuch  as  it  produced 
a  better  article  of  iron  at  a  Ifss  expense,  nl- 
tliougb  bituminous  coal  had  been  previously 
tiled  for  the  same  purpose.  See  also  Stciner 
V.  J3mW,  6  Ezch.  607. 

Indeed,  it  ofun  requires  as  acute  a  percep- 
tion of  the  relations  between  cause  and  effect, 
and  as  much  of  the  peculiar  intuitive  genius 
which  is  a  charmctei  istic  of  great  inventors,  to 
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giasp  the  idea  that  a  device  used  in  one  art  may 
t)e  made  ^available  in  another,  aa  would [OOH 
be  necessary  to  create  tbe  device  de  now.  And 
this  is  not  the  less  true  if,  after  the  thing  baa 
been  done,  it  appears  to  tbe  ordinary  mind  so 
simple  as  to  excite  wonder  that  it  was  not 
thought  of  before.*  The  apparent  pimplicity 
of  a  new  device  often  leads  an  inexperienced 
person  to  think  that  it  would  have  occurred  to 
any  one  familiar  with  tbe  subject;  but  the  de- 
cisive answer  is  that  with  dozens  and  perhaps 
hundreds  of  others  laboring  in  the  same  field, 
it  had  never  occurred  to  any  one  before.  The 
practiced  eye  of  an  ordinary  mechanic  may  be 
safely  trusted  to  see  what  ought  to  be  apparent 
to  every  one.  As  was  said  by  Mr.  Justice  Brad- 
ley, in  Webster  Loom  Go,  v.  Biggins^  105  U.  8. 
5bO,  691  [26:  1177,  1181]:  ••  JNow  that  it  baa 
succeeded,  it  may  seem  very  plain  to  anv  one 
that  be  could  have  done  it  as  well.  This  is 
often  the  case  with  inventions  of  tbe  greatest 
merit.  It  may  be  laid  down  as  a  general  rule, 
though  perhaps  not  an  invaiiable  one,  that  if 
a  new  combination  and  arrnugement  of  known 
elements  produce  a  new  and  beneficial  result 
never  attained  before,  it  is  evidence  of  inven- 
Uon." 

As  a  result  of  the  authorities  upon  this  sub 
ject,  it  may  be  said  that,  if  the  new  use  be  so 
nearly  analogous  to  the  former  one,  that  tbe 
applicability  of  the  device  to  its  new  use  would 
occur  to  a  person  of  ordinary  mechanical  skill, 
it  is  only  a  case  of  double  use,  but  if  the  rela- 
tions between  tbem  be  remote,  and  especially 
if  tbe  use  of  tbe  old  device  produce  a  new  re- 
sult, it  may  at  least  involve  an  exercise  of  tbe 
inventive  facultv.  Much,  however,  must  still 
depend  upon  the  nature  of  the  changes  re- 
quired to  adapt  the  device  to  its  new  use. 

Applying  this  test  to  the  case  under  consid- 
eration, it  IS  manifest  that,  if  the  change  from  • 
the  glass  bars  of  the  Creager  Wood  Exhibit  to 
the  steel  bars  of  tbe  Potts  cylinder  was  a  mere 
change  of  materia]  for  the  more  perfect  accom- 
plishment of  tbe  same  work,  it  would,  within 
the  familiar  cases  of  Hotrhkiss  v.  Greenwood, 
52  U.  8.  11  How.  248  [13:  688];  JHcks  v. 
Kelsey,S6V,  8.  18  Wall.  670  [21:  8521;  Ter- 
hune  V.  Phttlips,  99  U.  8.  592  [25:  293].  and 
Brown  v.  District  of  Columbia,  130  U.  S.  «7 
[8*2:  8681,  not  in  vol  ve  inventiou.  But  not  only 
did  tbe  glass  bars  prove  so  brittle  in  their  use  for 
polisbinft  wood  that  they  broke  and  were  dis- 
carded '^after  a  half  an  hour's  trial,  but  [600 
they  would  undoubtedly  have  been  wholly 
worthless  for  the  new  use  for  which  tbe  Poiis 
required  them.  Not  only  did  they  discard  tbe 
glass  bars,  and  substitute  others  of  steel,  but 
thev  substituted  them  for  a  purpose  wholly 
different  from  that  for  which  they  bad  been 
employed.  Under  such  circumstances,  we 
have  repeatedly  held  that  a  change  of  material 
was  invention.  Smith  t.  Goodyear  Dental 
Vulcanite  Co.  98  U.  S.  486  [28:  9521;  OooU- 
year  Dental  Vulcanite  Co.  v.  Dads,  102  U.  S. 
222  [26:  149).  None  of  the  cylinders  to  which 
our  attention  has  been  called  resembled  the 
Potts  cylinder  so  closely  as  does  this.  None 
of  them  were  used  for  the  purpose  of  disin 
tegrating,  as  distinguished  from  crushing  or 
grinding  clay.  Tbe  result  appears  to  have 
been  a  new  and  valuable  one — so  much  so  that 
within   a   short   time  thereafter,  defendants 
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limitation  has  no  application  to  any  Infringe- 
ment committed  since  June  22,  1874.  As  no 
claim  was  made  for  infringements  in  the  pres- 
-tnt  case  except  such  as  occurred  between  Oc- 
tober 10,  1877,  and  December  20,  1880.  it  is 
obvious  that  the  statute  has  no  application. 
Does  ibe  statute  of  Massachusetts,  requiring 
mictions  of  tort  to  be  begun  within  six  years 
from  the  time  the  cause  of  action  accrued, 
operate  as  a  defense  to  this  action? 

The  argument  in  favor  of  the  applicability 
-of  state  statutes  is  based  upon  Revised  Stat- 
utes, ^  721,  providing  that  **  the  laws  of  the 
several  states,  except,  etc.,  .  .  .  shall  be  re- 
garded as  rules  of  decision  in  trials  at  com- 
mon law,  in  the  courts  ot  the  United  States,  in 
cases  where  they  apply."  That  this  section 
•embraces  the  statutes  of  limitations  of  the  sev- 
eral states  has  been  decided  by  this  court  in  a 
large  number  of  cases,  which  are  collated  in  its 
opinion  in  Bauserman  v.  Blunt,  147  U.  8.  647 
[87:  816].  To  the  same  effect  are  the  still  later 
^»8es  of  Metcalf  v.  WaterUmn,  153  U.  8.  671 
[38:  8611,  and  Balkam  v.  Woodstock  Iron  Co, 
lU  U.  S.  177  [88:  953].  Indeed,  to  no  class 
of  state  legislation  has  the  above  provision  been 
more  steadfastly  and  consistently  applied  than 
to  statutes  prescribing  the  time  within  which 
actions  shall  be  brougnt  within  its  jurisdiction. 

It  is  insisted,  however,  that,  by  the  express 
termff  of  section  721,  the  laws  of  the  several 
states  should  be  enforced  only  "in  cases 
wliere  they  apply,"  and  that  they  have  no  ap- 
plication to  causes  of  action  created  by  Con- 
gressional legislation  and  enforceable  only  in 
tbe  Federal  courts.  The  argument  is.  that  the 
Jaw  of  the  forum  can  only  apply  to  matters 
within  the  jurisdiction  of  tbe  state  courts,  and 
that  tbe  recognition  given  by  Congress  to  the 
^15]  laws  of  tbe  several  states  do  not  *make 
«uch laws  applicable  to  suitsover  which  the  state 
courts  have  no  jurisdiction,  because  for  want  of 
jurisdiction  over  the  subject-matter  of  the  suit, 
ilie  tribunals  of  the  state  are  powerless  to  en- 
force the  state  statutes  with  respect  to  it;  in 
-other  words,  that  the  states,  having  no  power 
to  create  the  right  or  enforce  the  remedy,  have 
no  power  to  limit  such  remedy  or  to  legislate 
in  any  manner  with  respect  to  the  subject 
matter.  But  this  is  rather  to  assert  a  di^tinc- 
lion  than  to  point  out  a  difference.  Doubtless 
«ucb  an  argument  would  apply  with  peculiar 
«D)phusis  to  statutes,  if  any  such  existed,  dis- 
<:rlminttting  against  causes  of  action  enforce- 
nt)le  only  in  the  Federal  courts;  as  if  they 
should  apply  a  Ijmitation  of  a  year  to  actions 
for  the  infrintjcraent  of  patents,  while  the  ordi- 
nary limilnlion  of  six  years  was  applied  to  all 
other  action.^  of  tort.  In  su^h  case  it  misrht  be 
pinusiblv  argued  that  is  could  never  have  l)ecn 
intended  by  Conpress  that  section  Til  should 
iipply  to  statutes  passed  in  manif<  st  hostility  to 
Fedtral  lights  or  jurl.sdiciion,  but  only  to  such 
as  were  uniform  in  their  operation  upon  siate 
and  Federal  rights  and  upon  .stale  and  Federal 
courts.  This  question  was  touched  uoon  inri- 
deolnlly  in  Metcalf  v,  Watertown,  153  U.  8.  671 
[38:  yOll,  in  which  it  was  clmmed  that  the 
statute  of  limitations  of  Wisconsin  discrimi- 
nated airainst  judgments  rendered  in  the  Fed- 
4fral  courts,  but  the  case  went  off  upon  the 
point  that  no  such  discrimination  oxis'H. 
Perhaps  under  the  final  words  of  section  721, 
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"in  cases  where  they  apply,"  the  court  may 
have  a  certain  discretion  with  respect  to  the  en- 
forcement of  state  statutes  such  as  was  exercLsed 
by  this  court  in  several  cases  arising  under  sec- 
tion 914,  respecting  pleadings  and  forms  nnd 
mode  of  proceeding.  Sudd  v.  Hurrow*,  Ul  U. 
8.  426  [23:  2861;  Indianapolis  db  St.  U  ft  Co. 
V.  Horst,  08  U.  8.  291  ["23:  898];  Phclp9  t. 
Oaks,  117  U.  S.  236  [29:  ^J.  So,  too,  it  has 
been  held  that  statutes  of  limitatioos  must  give 
a  party  a  reasonable  time  to  sue,  and  if  a  {tux* 
ticular  statute  should  fail  to  do  so  it  would  tw 
within  the  competency  of  the  courts  to  declare 
the  same  unconstitutional  and  void.  /uwA- 
konong  v.  ^vrfon,  104  U.S.  663  [26:886]:  WheeUr 
V.  Jackson,  137  U.  8.  246  [34:  6591;  Cooley. 
Const  Lim.  chap.  11.  But  as  no  such  discrim- 
ination is  attempted  by  this  statute,and  no  claim 
*made  that  the  time  was  unreasonably  [OlO 
limited,  tbe  point  need  not  be  further  notioed. 

Recurring   then    to   the  main    proposition 
above   stated,    it   may   be    well    questioned 
whether  there  is  any  sound  distinction  io  prin- 
ciple Ijetween  cases  where  the  jurisdiciioo  is 
concurrent  and  those  where  it  is  excluf^ive  io 
the  Federal  courts.    The  section  itself  neither 
contains  nor  suggests  such  a  distinction.     Tbe 
language  of  the  section  is  general  that  tbe  laws 
of  the  several  states  shall  be  regarded  as  rules 
of  decision  in  every  case  to  which  they  applr. 
and  it  is  at  least  incumbent  upon  tbe  plaintiff 
to  show  that,  for  some  special  reason   in  Um 
nature  of  the  action  itself,  the  section  docs  not 
apply.    But  why  should  the  plaintiff  in  an  ac- 
tion for  the  infringement  of  a  patent  be  en- 
titled to  a  privilege  denied  to  plamtiffsio  other 
actions  of  tort?    If  states  cannot  discriminate 
against  such  plaintiffs,  why  should  Congress  by 
its  silence  be  assumed  to  have  discriminated 
in  their  favor?   Why,  too,  should  the  fnri  that 
Confrress  has  created  the  right,  limit  Tiic  de- 
fenses to  which  the  defendant  would  otherwiss 
be  entitled?    Is  is  not  more  reasonable  to  pre- 
sume that  Congress,  in  authorizing  an  action 
for  infringement,  intended  to  subject  such  ac- 
tion to  tbe  general  laws  of  the  state  applicable 
to  actions  of  a  similar  nature?    In  creating  a 
new  right  and  providing  a  court  for  the  en- 
forcement of  such  right,  must  we  not  presume 
that  Congress  intended  that  the  remedy  should 
be  enforced  in  the  manner  common  to  like  ac- 
tions whhin  the  same  Jurisdiction? 

Unless  this  be  the  law,  we  have  the  anomaly 
ofa  distinct  class  of  actions  subject  tonoilHiirv 
tion  whatever;  a  class  of  privi1e?f*d  plaintidt 
who,  in  this  particular,  are  outsi<le  thr  pale  of 
the  law,  and  subject  to  no  limitation  of  time  io 
which  they  may  institute  their  actions.  Tbe 
result  is  that  users  of  patented  articles,  per- 
haps innocent  of  any  wrong  intention,  may  be 
fretted  by  actions  brought  against  ihrm  nfter  til 
their  witiies«c>8  arc  deatl,  and  p^^rhaps  aftrr  ail 
memory  of  the  transiiction  is  lost  to  thr*m. 
This  cannot  have  been  within  the  contcmpln. 
tion  of  the  legislative  power.  As  was  said  by 
dhief  Justice  }A^x9\i^\\'\Ti  Adams  r,  WW/*.  6U. 
S.  2  Cranch.  330, 842  [2:  298, 299]  of  a  similar 
statute:  *'This  would  be  utterly  n-pucnnni  lo 
the  *senius  of  our  laws.  In  a  country  [017 
within  which  not  even  treason  can  be  pro«ectii- 
ed  after  the  lapse  of  tbfee  year*,  it  can  scarcelv 
hi'  8uppo<:ed  that  an  individual  wotiM  remaiD 
forever  liable  to  a  pecuniary  forfeiture." 
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WbmcTw  prejudice  there  may  have  been  in 
ttdent  times  agtanst  statutes  of  HmitatioDS,  it 
is  a  csrdiDal  principle  of  modern  law  and  of 
this  court,  that  thej  are  to  be  treated  as  stat- 
«M  of  repose,  and  are  not  to  be  construed  so 
ai  to  defeat  their  obvious  intent  to  secure  the 
prompt  enforcement  of  claims  during  the  lives 
•of  tbe  witnesses,  and  when  their  recollection 
oij  be  prpsum^  to  be  still  uoimpaiired.  As 
TO  said  of  the  statute  of  limitations  by  Mr, 
J^Miee  Story  (BeU  v.  Morrison,  29  U.  S.  1  Pet 
ni  SGO  [7: 17<  178])  "It  is  a  wise  and  bene- 
ficial law.  not  designed  merely  to  raise  a  pre- 
•iDptioo  of  payment  of  a  just  debt,  from  lapse 
«( tiise.  but  to  afford  security  from  stale  de- 
■tods,  after  tbe  true  state  oi  the  transaction 
oiaT  have  been  forgotten,  or  be  incapable  of 
explanation,  by  reason  of  the  death  or  removal 
ef  tbe  witnesses."  This  langua":e  is  peculiarly 
anplicable  to  patent  cases,  in  which  questions 
«f  anticipation  fre<^aently  rest  in  orul  testimony 
«oij.  and  are  required  to  be  proved  to  the  sat- 
itf action  of  the  court  by  something  more  than 
a  tant  preponderance  of  evidence. 

If  these  actions  be  exempted  from  the  state 
statute  of  limitations,  it  would  undoubtedly 
fdOow  that  other  statutes  of  a  similar  nature, 
adoptin:;  the  local  practice  for  certain  purposes, 
wooid  be  equally  inapplicable.  Yet  it  was 
bdd  by  this  court  in  Vance  v.  Campbell,  66  U. 
S.  1  Black,  427  [17: 168];  Havstkrueht  v.  Clay- 
fo9(,  66  U.  S.  1  Black,  431  [17:  172],  and  in 
Wr^gki  V.  Bales,  67  U.  S.  2  Black,  S85  [17: 
W|.  that,  under  section  721,  rules  of  evidence 
prescrilied  by  the  laws  of  the  states  were  ob- 
ligatory upon  the  Federal  courts  in  patent 
<ases,  and  that  the  plaintiff  was  a  competent 
witness  in  his  own  behalf  where,  by  the  laws 
«f  the  state,  parties  may  be  sworn. 

Indeed,  if  the  local  statutes  of  limitations  be 
not  applicable  to  these  actions,  it  is  difficult  to 
aee  why  tbe  process,  declarations,  and  other 
pleadings  in  the  code  states  should  not  be  in 
common  law  form,  notwithstanding  section 
914,  adopting  the  state  practice  in  tbatparticu- 
618 liar;  or  why  attachments  should  *be per- 
mitted, though  authorized  by  state  laws(^  915): 
■or  why  a  capiat  ad  respondendum  should  not 
imut  immediately  upon  rendition  of  a  ludg* 
aent,  notwithstanding  section  916,  entitling 
parties  recovering  judgments  to  remedies  simi- 
lar to  those  authorized  by  state  laws;  or  why 
parties,  arrested  or  imprisoned  upon  execution 
i^«aed  in  these  cases,  should  be  entitled  to  dis 
charge  under  section  991;  or  why,  in  every 
otlier  respect,  the  suit  should  not  be  conducted 
imrdlesi  of  the  laws  of  the  particular  state. 

The  truth  is  that  statutes  of  limitations  affect 
^  remedy  only,  and  do  not  iinpair  the  right, 
aod  that  the  settled  policy  of  Congress  has 
been  to  permit  rights  created  by  its  siHtules  to 
he  enforced  in  the  manner  and  subject  to  the 
%Ditatioos  prescribed  by  tbe  laws  of  the  sev- 
eral states.  As  was  said  by  Mr,  Justice  Wavne 
a  McElmojfle  v.  Cohen,  38  U.  S.  13  Pet.  3l2. 
387  flO:  m,  184]:  "Is  it"  (the  statute  of  limi- 
tations) **a  plea  that  settles  the  right  of  a  party 
en  a  contract  or  judjrroent,  or  one  that  bars  the 
wnedyT  Whatever  diversity  of  opinion  there 
Bay  be  among  jurists  upon  this  point.  We  think 
it  well  aettled  to  be  a  plea  to  the  remedy,  and 
eoBseqoeotly  that  X\i%  lex  fori  must  prevail." 
It  waa  held  in  this  case  that  tbe  statute  of  lim 
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ilationsof  the  slate  of  Georgia  co'ild  be  ploarled 
in  on  action  brou^^bt  in  the  circuit  court  of  thy 
United  States  for  the  district  of  Georgia,  on  a 
judgment  recovered  in  South  Uarolinu. 

Not  only  is  this  so,  but  we  have  repeatedly 
held  that  rights  created  by  Congress  are  sub- 
ject to  tbe  police  power,  as  well  as  to  tbe  tax- 
ing and  liceusi  ng  laws  of  the  several  states.  In 
Patterson  v.  f\eutucky,97  U.  S.  501  [24:1115J. 
it  was  held  that  a  party  to  whom  letters  patent 
were  issued  for  "an  improved  burning  oil," 
whereof  he  claimed  to  be  the  inventor,  was 
properly  convicted  in  Kentucky  fur  selling  the 
oil.  it  having  been  condemned  b^  the  state  in- 
s()ector  as  unsafe  for  illuminating  purposes, 
and  that  the  enforcement  of  the  statute  inter- 
fered with  no  right  conferred  by  the  letters  pa 
tent.  In  Webber  v.  Virginia,  108  U.  8  344  [26: 
565],  it  was  held  that  the  tangible  property  in 
which  an  invention  or  discovery  may  Ije  exhib- 
ited or  carried  into  effect  was  properly  taxable 
under  the  laws  of  the  *state,  although  [61S> 
a  statute  requiring  an  agent  for  the  sale  of  ar- 
ticles manufactured  in  other  states  to  obtain  a 
license  was  unconstitutional,  as  in  conflict  with 
the  commerce  clause  of  the  Constitution.  So, 
in  Ager  v.  Murray,  105  U.  8.  126  [26:  942],  it 
was  held  that  a  patent  right  might  be  subjected 
by  bill  in  equity  to  the  payment  of  a  judgment 
debt  of  the  patentee.  "The  provisions  of  the 
patent  and  copyright  acts,"  said  the  court,  '*do 
not  exonerate  the  right  and  property  thereby 
acquired  by  him  (the  patentee)  .  .  .  froiii 
liability  to  be  subjected  by  suitable  judicitil 
proceedings  to  the  payment  of  his  debts."  The 
rights  of  a  patentee  have  also  been  held  to  pass 
to  an  assignee  in  insolvency  under  the  state 
law,  if  the  court  so  orders.  Ashcroft  v.  Wal 
worth,  1  Holmes,  162;  Barton  v.  White,  144 
Mass.  281,  50  Am.  Rep.  84;  Re  Keach,  14  R.  I. 
571.  In  Heaity  r.  Barnes,  12  U.  S.  8  Crancli. 
98  [8:  500],  an  action  was  brought  in  the  cir- 
cuit court  for  the  District  of  Columbia  to  re 
cover  moneys  paid  defendant  by  the  city  of 
Washington  for  land  taken  by  the'goveriment. 
Plaintiffs  sought  to  support  their  action  under 
a  statute  of  Maryland  of  1791.  Defendant 
pleaded  the  statute  of  limitations  of  the  state 
of  Maryland.  "It  is  contended,"  said  Mr.  Jus- 
tice Story,  "that  the  present  suit,  being  a  sta\ 
ute  remedy,  is  not  within  the  purview  of  tne 
statute  of  Itmitations.  But  we  know  of  ao 
difference  in  this  particular  between  a  jominon 
law  and  statute  riirht.  Each  must  be  pursutnl 
according  to  the  general  rule  of  law,  unless  i 
different  rule  be  prescribed  by  statute,  and 
where  the  remedy  is  limited  to  a  particular 
form  of  action,  all  the  general  incidents  of  that 
action  must  attach  upon  it.  U()on  any  other 
construction  it  would  follow  that  the  cases 
would  be  without  any  limitation  at  all.  .  .  . 
Now  the  statute  of  limitations  has  been  em- 
phatically declared  a  statute  of  repose,  and  we 
should  not  feel  at  liberty  to  break  in  upon  the 
irenernl  construction  by  allowing  an  exception 
which  has  not  acquired  the  complete  sanction  oi 
authority."  Still  nearer  in  point  U  McGlury  v. 
^lliman,  2ft  U.  8.  8  Pet.  270  [7:  676],  in  which 
the  plaiatiff  sued  the  defendant,  as  redster  of 
the  United  States  land  ofl9ce  in  Ohio,  for  dam 
ages  for  having  refused  to  note  on  his  booln 
•applications  made  by  him  for  the  pur  [020 
chose  of  land  within  his  district    Defendant 
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pleaded  the  statnte  of  limitations.  Upon  writ 
of  error  from  this  court,  plain  tiff  claimed  that 
the  statute  of  limitations  of  the  state  was  oot 
pleadable  in  an  action  brought  for  malfeasance 
in  office,  espeeially  where  me  ptainiijfs  ^fff^ 
accrued  to  nim  under  a  law  of  Congreee.  The 
statute  was  held  to  be  a  ^ood  defense.  "In 
giving  a  construction  to  this  statute,''  said  the 
court,  "where  the  action  is  barred  by  its  de- 
nomination, the  court  cannot  look  into  the 
cnuse  of  action.  ...  By  bringing  his  ac- 
tion on  the  case,  the  plaintiff  has  selected  the 
proper  remedy  for  the  injury  complained  of. 
This  remedy  tne  statute  bars.  Can  the  court 
then,  by  referring  to  the  ground  of  the  action 
take  the  case  out  of  the  statute?"  So,  too, 
causes  of  action  arising  under  acts  of  Congress 
permitting  suits  to  be  brought  by  importers 
against  collectors  of  customs  to  recover  duties 
illegally  assessed,  have  always  been  treated  by 
this  court  as  subject  to  the  statutes  of  limita- 
tions of  the  several  states.  Andreae  v.  Jied- 
field,  98  U.  8. 225  [25: 1681;  Barney  y.Oelric/ts, 
188  U.  8.  629  [34: 1087). 

Indeed,  it  is  only  within  the  present  century 
that  Congress  has  vested  exclusive  jurisdiction 
of  patent  causes  in  the  circuit  courts,  since  by 
the  Act  of  February  21, 1798,  §  6  (1  Stat,  at  L. 
822)  it  was  provided  that  damages  in  patent 
suits  might  oe  recovered  by  "action  on  the  case 
founded  on  this  Act,  in  the  circuit  court  of  the 
United  Slates,  or  anv  otber  court  having  com- 
petent Jurisdiction.'^  This  remained  the  law 
until  April  17,  1800.  when  Congress  for  tbe 
first  time  vested  exclusive  jurisdiction  in  the 
circuit  courts,  but  of  actions  at  law  only  (2 
Stat,  at  L.  87);  and  finally  by  Act  of  February 
19,  1819  (8  Stat,  at  L.  481)  extended  tbe  same 
jurisdiction  to  cases  in  equity.  Even  upon  the 
theory  of  the  plalntifl's  in  tbis  case,  the  statutes 
of  limitations  of  the  states  would  have  been  a 
good  defense  so  long  as  tbe  jurisdiction  was 
concurrent,  but  would  cease  to  be  so  as  soon 
as  the  jurisdiction  of  the  Federal  courts  be- 
came exclusive.  The  bare  statement  of  this 
proposition  is  sufficient  to  show  its  untenable- 
nrss. 

621]  *In  fine,  we  are  rll  of  the  opinion  that 
tbe  statute  of  limitations  was  a  good  plea  to 
this  action,  and  the  Judgment  of  the  circuit 
court  ia,  therefore,  affirmed. 


MARKET  STREET  CABLE  R.  CO. 
riff,  in  Err,, 

«. 

R  N.  ROWLEY. 

(See  S.  a  Reporter's  ed.  621-63L> 

Duty  qfthe  court  in  patent  eaeei^intention-' 

void  patent, 

L   If  upon  tbe  state  of  tbe  art  as  shown  to  exist 
by  tbe  prior  patents,  and  upon  a  comparison  of 


tbe  older  devices  with  tboae  deecrfbed  in  tb» 
patent  in  suit,  it  should  appear  that  tbeptttente<ft 
claims  are  not  novel,  it  is  tbe  duty  of  the  <oart 
to  so  instruct  the  Jury,  in  an  action  for  Inf noge- 
ment. 

2.  A  mere  carryinir  forward  of  the  ori^oai 
thought,  a  chan^  only  in  form,  propurtions,  or 
degree,  doing  tbe  same  thing  in  the  same  «ray.  bjr 
subetantially  the  eame  means,  with  better  re* 
suits,  is  rot  such  an  invention  as  will  sustain  ». 
patent. 

8.  In  view  of  the  state  of  the  art  as  manifested  by 
several  prior  patents,  tbe  patent  of  hyoa  aD<^ 
Munro,  No.  365,754,  dated  June  28. 1857.  for  an  im- 
provement in  car  axle  lubricators,  is  void  for 
want  of  patentable  novelty,  and  tlie  court  hek>ir 
erred  in  not  so  instructinjr  the  jury. 

[No.  161J 
Submitted  Dee,  IS,  1894.    Decided  Jan.  7,  \S9S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
.  States  for  the  Northern  District  of  Califor- 
nia, to  review  a  Judgment  in  favor  of  B.  N. 
Rowley,  plaintiff,  against  the  Market  Street. 
Cable  Railway  Company,  defendant,  in  an  ac- 
tion at  law  for  makinc  and  using  unlaw fuUj 
and  wrongfully,  car  lubricators,  containing 
and  embracing  the  invention  for  an  improve- 
ment in  car  axle  lubricators,  patented  lo  Ben> 
jamin  W.  Lyon  and  Reuben  Munro,  bv  letters 
patent,  dated  June  28.  1887,  No.  3(55,754;  tbe 
plaintiff  being  the  assignee  of  all  the  right, 
title  and  interest  of  said  patentees  in  and  to 
the  invention  and  tbe  letters  patent;  tbe  judg- 
ment also  awarded  damages  to  tbe  plaintiff. 
Heversed,  and  case  remanded  with  direction  far 
a  new  trial. 

Statement  by  Mr.  Justice  Shiraa: 
In  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  California,  at  the  Feb- 
ruary term  of  tbe  year  eighteen  hundred  and 
ninety  one.  B.  N.  Rowley  k)rought  an  actioa 
at  law  against  the  Market  Street  Cable  Rail- 
way Company,  a  corporation  under  the  laws  of 
the  state  of  California,  wherein  be  alleged  that 
on  the  28ih  day  of  June,  1887,  Benjamin  W. 
Lyon  and  Reuben  Munro,  as  inventors  of  aa 
improvement  in  car  axle  lubricators.  ot»tained 
letters  patent  therefor,  bearing  said  date,  and 
numbered  as  No.  865,754,  and  that  subse- 
queutly,  in*l890,  said  patentees as8iffned[tS23 
and  transferred  to  tbe  said  plaintiff  all  their 
right,  title,  and  interest  in  and  to  tbe  Inveotioa 
and  tbe  letters  patent,  in  and  within  the  state 
of  California,  together  with  all  past  accrued 
claims  and  demands  thereunder  in  said  state; 
that  the  defendant  company,  since  the  is- 
suance of  such  letters  patent,  without  tbe  coo- 
sent  of  plaintiff  or  that  of  bis  assignors,  bad 
wrongfully  and  unlawfully  made  and  used* 
and  were  continuing  to  make  and  use,  car  lu- 
bricators containing  and  embracing  said  in- 
vention. 
The  defendant  appeared  in  said  action  and 


NOTB.— FV)r  what  patents  are  granted:  when  de^ 
eiared  void,  see  note  to  Evans  v.  Baton,  4: 483. 

As  to  patentabUity  of  inventions,  see  notes  to 
Thompson  v.  Boisselier,  29: 70,  and  Comimr  v.  Bur- 
den, 14: 688. 

As  to  abandonment  of  invention,  see  note  to  Pen- 
noolL  V.  Dialogue,  7: 827. 

Am  to  dtstinetion  bety)e€ninventions  itf  mechanism, 
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orfic'es.  or  products  and  processes:  whon  Itffterpai^ 
ented,  see  note  to  Oomlng  v.  Burden,  14: 888. 

As  to  including  process  and  product  <n  same  imz(- 
ent:  separate  paUmts  therefor^  see  note  to  Brans  v. 
Eaton.  4:  488. 

As  to  wh€it  reisstus  may  cover,  see  note  to  0*BeilJy 
V.  Morse,  14:  (JOl. 

Am  to  assionmenU  hefors  <ifii<ii0  and  retRmliia  pat* 

1*«  l\  9w 
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xHnMd  the  general  issue,  and  a  further  plea 
tkttsaid  Ltod  and  Muoro  were  not  the  invent- 
as  of  the  device  described  in  the  letters  patent, 
cor  wss  the  »iid  invention  their  joint  inven- 
tioQ.  and  likewise  a  further  plea  that  the  defend- 
sat  procured  at  all  times  a  license  from  the  said 
ptteDtees.authorizing  their  use  of  said  patented 
device,  and  likewise  a  further  plea  that|many  of 
tbe  car  axle  lubricators  complained  of  as  in- 
frmpng  devices  were  put  upon  the  cars  of  the 
Meodant  company,  and  used  with  the  knowl- 
edfreand  con^nt  of  said  Lyon  and  Munro, 
prior  lo  their  application  for  the  said  letters 
patfDt,  and  that  thereby  the  said  defendant 
became  possessed  of  the  right  to  use  said  car 
axle  lubricators  so  put  and  used  upon  its  cars 
prior  to  said  i4>plication  during  the  life  of  said 
ptteoL 

Tbe  bin  of  exceptions  discloses  that   the 
pbintiif  pot  in  evidence  letters  patent  of  the 


United  States,  No.  865,754,  issued  on  June  28, 
1887.  to  Benjamin  W.  Lyon  and  Reuber  Mun- 
ro,  and  a  written  assignment  thereof,  and  of 
rights  of  action  thereunder  to  the  plaintiff  by 
Lvon  and  Munro  dated  November  26,  1890. 
The  plaintiff  put  in  evidences  model  repre- 
senting the  device  sued  on,  and  called  wit- 
nesses to  show  the  use  by  the  defendant  on  its 
lines  of  the  said  lubricator,  and  evidence  bear- 
ing upon  the  measure  of  damages. 

The  bill  of  exceptions  further  shows  that  it 
was  admitted  and  understood  by  the  parties  on 
both  sides  that  the  cable  cars  used  by  tbe  defend- 
dant  are  constructed  differently  from  other 
street  and  railroad  cars  in  this:  The  cars,  instead 
of  having  an  axle  extending  across  near  each 
end  with  ils  journal  bearing  in  boxes  asordinarv 
horse  and  street  cars  are  carried  ,*are  sup-  [623 
ported  and  carried  on  two  s w  i vel  trucks,one  near 
at  each  end  of  the  car,  similar  to  a  railway  car. 


€it:rtoordlfi0;  wfun  auHjmnnU  trantfen  eztended 
tmn,  ne  note  to  Oayler  v.  Wilder,  18: 604. 

At  to  irh^n  amignee  may  aue  for  infringement: 
lAen  patentee  finest;  when  they  muetjoin^  see  note 
10  WUsoo  V.  Rouaeeau,  11: 1141. 

At  to  damages  for  infringement  of  patent:  treble 
4amagt9t  tee  oote  to  Rom  v.  Emerson,  18:  8S4. 

A$t0  paUnte  for  designee  when  valid,  see  note  to 
teitbT.  Whitman  SaddleCo.  87:  OOB. 

Am  to  mtentoMittv  of  inventUms:  patentable  auh- 
jtet-matter:  utility:  what  eonetUutee  invention:  pat- 
ta/abU  noveUy:  combinations:  foreign  patents  and 
AHr  tieets,  see  note  to  Grant  v.  Waiter.  37: 668. 

PatentabQtty  of  inventions:  subjeet-matter:  utUtty: 
inwntion,  tohut  constitutes:  patentable  novetty: 
^^oKQtef  form^  atee,  or  material:  new  application  of 
4U  devices:  antieii}ation:  prioritu  of  invention. 

Patents  cover  the  means  employed  to  effect  re- 
«lts.  MUler  V.  Baffle  Mf^.  Co.  161  n.&  180  (88: 121). 
«Ptt.Ofr.Gax.S45. 

Tbe  end  or  purpose  soufrht  to  be  accomplished 
lythederiselsnot  tbe  subject  of  a  potent.  The 
eabject  of  a  patent  is  the  device  or  mechanical 
netoi  by  which  tbe  desired  result  is  to  be  secured. 
Kdspp  V.  Mone,  160  U.  8.  m  (87: 1069),  66  Pat.  Off. 
«ax.  VM. 

A  ifiigle  element  or  function  of  a  patented  in- 
ventfoD  cannot  be  made  tbe  subject  of  a  separate 
end  sateequent  patent.  Miller  v.  Boirle  Mtg»  Go. 
la  €."8. 186  (88: 121),  06  Pat.  Off.  Gaz.  846. 

Tbe  term  **manufaoture.**  as  used  in  the  patent 
law.  has  a  very  comprehensive  sense,  embracing 
vhaterer  is  made  by  the  art  or  industry  of  man* 
oot  being  a  maobine,  a  composition  of  matter,  or  a 
^odto.  Johnston  v.  Johnson,  60  Fed.  Rep.  018,  07 
Pat  Off.  682.1832. 

Vere  coDoeption  Is  not  invention.  It  is  tbe 
4rj«callixioir  of  tliat  conception  into  tbe  invention 
ttieU,  operative  and  practical,  tbat  entitles  tbe  in- 
ventor to  tbe  protection  of  letters  patent.  Forsle 
V.  OO-WeH  Supply  Co.  9B  Fed.  Bep.  871, 07  Pat.  Off. 
On.  1S73.  Affg.  67  Fed.  Rep.  743. 

Ooewbo  perfects  a  device  of  confessed  utility, 
vUch  ntisfactoriiy  supplies  a  lonir  ezisUag,  im- 
fttaUfe  need  of  any  branch  of  industry,  and 
vbicta  excels  in  operation  and  results  other  exist- 
lif  api^Dces,  supersediiiir  them  at  home  and 
abro8d.aifd  by  Its  structure  overcomiog  difllcul- 
tiei  and  objections  which  have  for  years  baffled  the 
iageuultj  of  his  fellow  craftsmen,  including  the 
laventor  of  an  alleged  anticipating  device,— exer- 
<clMflnraiiion,and  not  merely  mechanical  akiU. 
Coosolidated  Brajke  Shoe  Co.  v.  Detroit  Steel  ft  & 
<3o.fiSFed.Bep.0QB. 

A  men  carrying  forward  of  the  original  thought 


a  change  only  in  form,  proportions,  or  degree,  do- 
ing tbe  same  thing  in  the  same  way,  by  substan- 
tially tbe  same  meana.  with  better  results,  is  not 
such  an  invention  as  will  sustain  a  patent;  Reld- 
ing  Mfg.  Co.  V.  ChoUenge  Com  Planter  Co.  162  U. 
8. 100  (38:  870),  07  Pat.  Off.  Gaz.  141;  Electric  R.  Co. 
V.  Jamaica  ft  B.  R.  Co.  08  Pat.  Off.  Gaz.  709,  01  Fed. 
Rep.  066. 

Tbe  fact  that  a  patented  device  has  gone  into 
general  use  and  has  displaced  other  devices  is  en- 
titled to  freight  when  tbe  question  is  wbetber  it 
exhibits  patentable  invention.  Keystone  Mfg.  Co. 
V.Adams,  161  U.S.  180  (88:  108),  00  Pat.  Off.  Gaz. 
054. 

Common  contrivances  for  opening  and  closing 
apertures  at  a  distance  from  tbe  hand  of  tbe 
operator  bave  no  patentable  character.  WoUen- 
sak  V.  Rargent,  161  U.  0.  221  (88: 137),  00  Pat.  Off. 
Gaz.  1007. 

Applying  the  well  known  principle,  tbat  cold  air 
will  descend  from  an  ice  box  to  a  lower  chamber, 
to  an  apparatua  for  cooling  beer  by  taking  sand 
or  gravel  out  of  a  case  leaving  an  open  chamber 
for  tbe  passage  of  air,  is  not  invention.  Magin  v. 
Earle,  150  U.  &  887  (87: 1118).  60  Pat.  Off.  Gaz.  :i!060. 

Tbe  supplying  In  a  live  steam  feed  water  beater 
and  purifier,  of  a  gas  escape  pipe  by  which  tbe  im- 
pure gases  are  allowed  to  escape  from  tbe  purifier 
into  tbe  steam  dome  of  tbe  boiler,  constitutes  pat- 
entable invention.  Brown  v.  Stilwell  ft  fi.  Mfg.  Co, 
0  CJ.  &  App.  427, 67  Fed.  Ren.  781. 

The  combination  of  old  elementa  which  perform 
no  new  function  and  accomplisb  no  new  results 
does  not  involve  patentable  novelty.  Knapp  v. 
Morss,  150  U.  &  221 187: 1060),  06  Pat.  Off,  Gas.  1608. 

Neitber  infringement  nor  patentability  can  rea- 
sonably be  made  to  depend  upon  the  distance  k)e- 
tween  the  parts  of  a  combination  of  runners,  arms, 
and  shovels  in  a  cultivator,  nor  upon  tbe  consider  * 
aUon  tbat  tbe  arms  are  attached  to  tbe  smoothing 
boards,  instead  of  twrs  extending  laterally  from 
tbe  runners,  and  tbat  in  tbe  latter  case  they  would 
not  be  witbin  the  claim,  unless  very  near  tbe 
smoothing  boards.  Deere  v.  Case  Plow  Works.  9 
U.  &  App.  607,  60  Fed.  Rep.  184. 

It  involves  no  invention  to  cast  in  one  piece  an 
article  wbich  baa  formerly  been  cast  In  two  pieces 
and  put  together.  Howard  v.  Detroit  Sto  ve  Works, 
160  U.  S.  104  <87:  1080),  06  Pat.  Qff.  Gas.  170& 

To  makethe  shape  of  tbe  grate  in  a  stove  corre- 
spond with  tbat  of  tbe  llrepot  is  not  an  exercise  of 
invention.    Idem, 

Tbe  substitution  of  the  well  known  curved 
spring  tooth  for  a  rigid  tootb,  in  a  seeding  machine 
in  which  independent  drag-bars  are  used,  is  not  a 
new  combination  patentable  as  such,  since  the  in- 
vention is  the  mere  insertion  of  one  known  article 
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The  wheels  which  support  these  trucks  are 
quite  small  in  diameter,  in  order  to  bring  the 
body  or  floor  of  the  car  as  near  the  ground 
as  possible;  that  the  defendant  was  the  first  to 
construct  and  run  cars  built  in  this  way,  and 
that  all  the  j^able  cars  used  by  the  defendant 
are  built  in  this  way.  It  was  also  understood 
that  the  only  method  of  oiling  the  journals  of 
defendant's  cars  in  use  before  the  invention  of 
Lyon  and  Monro  was  to  make  a  chamber  in 
the  box  around  the  journal  and  fill  it  with  cot- 
ton or  other  waste.  The  oil  was  then  poured 
into  this  chamber  and  allowed  to  run  down 
through  a  hole  which  connected  the  chamber 
with  the  journal  bearing,  and  be  delivered  upon 
the  journal.  That  method  caused  much  trouble 
and  annoyance,  because  the  oil  would  often 


run  out  before  the  trip  of  the  car  was 
pleted,  and  the  car  would  finish  its  trip  with  a^ 
hot  journal,  and  would  have  to  run  into   tbe 
engine-bouse  to  have  its  journals  cooled  oil. 
It  was  also  admitted  that  the  defendant  cootrol* 
and  operates  five  distinct  lines  of  cable  cars  in 
its  system,  viz,   the  Valencia  street  line,   the 
McAllister  street  line,  the  Haight  street  line. 
tbe  Hayes  Valley  line,  and  the  Castro  street 
line,  each  one  being  a  distinct  line,  but  each 
running  on  Market  street  a  portion    of    its. 
length,  and  branching  therefrom  at  ditfereot 
points;  that  the  patentees,  Lyon  and  Munro, 
placed  their  oil  cups  on  the  cars  of  tbe  Hti  jc» 
Valley  line  before  the  patent  was  applied  lor; 
also  that  the  specific  oil  cups  placed  upon  tbe 
Hayes  Valley  line  of  defendant's  cars  by  the 


to  place  of  another.  Wisner  v.  Coulthard,  SS  Can. 
8.  C.  178. 

The  application  of  an  old  orfranism  to  an  analo- 
gous use  is  not  patentable.  Brifirgs  v.  Central  Ice 
Co.  60  Fed.  Eep.  87. 

A  macbiae  or  mechanical  combination  which  In 

itself  contains  no  novelty  amountinRr  to  invention 

«    is  not  pa  ten  table  liecause  of  some  new  use  or  result 

which  is  accomplished.    Gait  v.  Parlin  &  O.  Co.  60 

Fed.  Rep.  417. 

To  defeat  a1  potent  for  a  new  adaptation  of  a 
patented  device  for  a  purpose  entirely  different 
from  that  for  which  it  was  desifrned.  by  chanKes  in 
construction,  tbe  evidence  of  its  original  adapta- 
tion for  such  new  purpose  should  be  reasonably 
clear  and  con  vincinfir.  Heaton-Peoinsular  Button- 
Fastener  Co.  V.  Elliott  Button-Fastener  Co.  58  Fed. 
Rep.  2^:0. 

*  The  use  of  safety  brake  pins  for  saving  ma- 
chinery from  the  strain  of  a  sudden  Jar  is  old;  and 
their  UM  for  such  a  purpose,  in  connection  with  the 
drivinflr  gear  of  a  stone-crushiner  machine,  is  not 
patentable.  QBtea  Iron  Works  v.  Fraser,  IfiS  U.  8. 
SSS  (38:  734).  07  Pat.  Off.  Gaz.  1065. 

A  common  umbrella  havmsr  all  the  elements  of  a 
combination  for  an  adjustable  dress  form,  there  is 
no  invention  in  adapting  the  old  device  to  a  new 
use.  Knapp  v.  Moras,  150  U.  8.  £21  (87:  1030),  66  Pat. 
Off.  Gas.  1603. 

A  pendant  between  ahorse^s  le^rs  on  a  strap  fas- 
tened to  one  leg  for  the  cure  of  interference,  is  not 
a  patentable  device,  a  fieiidant  on  a  letr  strap  hav- 
ing been  used  to  cure  kicking,  and  a  strap  with  a 
boot  thereon  covered  with  bristles  havinar  been 
used  for  interference.  Hau^rhey  v.  Lee,  161 U.  8. 102 
(88:  162),  66  Pat  Off.  Gaz.a450. 

A'mere  suKflrestion  to  one  enflraired  in  perfeotinff 
an  invention  will  not  constitute  such  prior  knowl- 
edge or  use  as  will  defeat  the  patent.  Corser  v. 
Brattleboro  Overall  Co.  50  Fed.  Hep.  781. 

There  can  be  no  anticipation  of  a  patent  by  an- 
other patent  prior  in  date,  where  the  actual  inven- 
tion embraced  in  the  latter  was  subsequent  to  that 
embraced  in  the  former.  Norton  v.  Eag-le  Au- 
tomatic Can  Co.  57  Fed.  Kep.  029. 65  Pat.  Off.  Gaz. 
442. 

That  which  infriofres  a  patent  if  later,  anticipates 
it  if  earlier.  Miller  v.  Baffle  Mfir.  Co.  151  U.  8.  186 
(88:  121),  66  Pat.  Off.  G ax.  845:  Knapp  v.  Morss,  ISO 
U.  S.  231  (87:  1060;,  65  Pat.  Off.  Gaz.  1C03. 

There  is  no  equity  or  public  policy  which  re- 
quires that  one  should  be  deprived  of  the  benefit  of 
a  patent  who  revives  a  lost  art,  whether  buried  for 
ages  or  for  only  a  few  years,  although  with  the 
latter  there  Is  more  necessity  for  making  sure  that 
tbe  revival  was  not  suggested  by  the  knowledge  of 
what  had  apparently  disappeared.  Converse  v. 
Matthews,  58  Fed.  Rep.  246. 

It  IS  a  aood  defense  to  a  suit  for  infringement  of 
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a  patent  that  it  is  anticipated  by  an  earlier  pnteoc. 
to  the  same  patentee.  Barnes  Automatic  Spriakier 
Co.  V.  Walworth  Mfg.  Co.  60  Fed.  Rep.  605. 

No  patent  can  issue  for  an  invention  aotuailjr 
covered  by  a  former  patent.— especially  to  tbe  ( 
patentee—although  the  terms  of  the  claims 
differ.  In  such  case  the  second  patent  ia  vokL. 
MiUer  v.  Eagle  Mfg.  Co.  151 U.  8. 186  (88:  121),^  PaU 
Off.  Gaz.  845. 

A  subsequent  patent  may  be  an  anticipntloo  of  «> 
priorone  where  the  upplicauon  it*  first  fllt'«l  and  tbe 
invention  was  in  fact  prior  to  thtit  of  the  patciit«« 
in  the  earlier  patent:  and  such  anantici|>:itiou  will 
constitute  a  good  defense  to  a  suit  for  iuf  riogemeot 
of  the  earlier  patent.  Barnes  A  utomatic  Sprin kier 
Co.  V.  W^alworth  Mfg.  Co.  60  Fed.  Rep.  005. 

Prior  patents  are  not  rendered  InetBoleot  as  de- 
fenses by  imperlections  relating  only  to  details  of 
construction,  and  not  affecting  the  substaooe  of 
the  invention.  Electric  It  Co.  v.  Jamaica  A  fi.  &. 
Co.  61  Fed.  Rep.  655, 68  Pat.  Off.  Gas.  760. 

A  mere  trade  circular  not  shown  to  harp 
been  actually  published,  intended  for  geaenl 
or  accessible  to  the  public,  is  not  such  a  printed 
publication  us  will  anticipate  a  patent.  3rittoo  v. 
White  Mfg.  Co.  61  Fed.  Rep.  OOL 

The  fact,  that,  prior  to  the  in  ventioo  of  aoytbfnc 
by  an  Independent  Canadian  inventor  to  wbt>ai  a 
patent  therefor  is  subsequently  granted  in  Canada* 
a  foreign  inventor  baa  conceived  tbe  same  thing. 
but  has  not  uped  it  or  in  any  way  dlseloeed  It  t» 
the  public  is  not  sufficient  under  the  patent  lawa 
of  Canada  to  defeat  the  Canadian  patent.  Ret;  r. 
LaForce.  4  Can.  Ezch.  14. 

A  patent  is  not  invalidated  by  anythina  of  an  In* 
cidental  oharacter  found  in  a  prior  device  of  whicb 
the  parties  using  it  never  derived  the  least  hint,  al- 
though If  the  prior  publication  coo  tains  an  omisaioa 
which  would  ordinarily  be  supplied  by  one  skiUed 
in  the  art,  the  omission  will  not  avail  tbe  aube»- 
quent  patentee.  Chase  v.  Flilebrown,  68  Fed.  B*^ 
874. 

A  patent  will  be  held  to  be  for  an  invontion  prior 
to  that  described  in  a  patent  of  earlier  date,  where 
the  undisputed  evidence  shows  that  the  inventloD 
was  made  and  put  into  practical  operation  befora 
the  application  for  the  prior  patent,  in  tbe  ab- 
sence of  any  evidenoe  of  the  data  when  the  inven- 
tion therein  described  was  made.  PaciHo  C^ble  R. 
Co.  V.  Butte  City  Street  R.  Co.  60  Fed.  Rep.  490, 06 
Pat.  Off.  Gaz.  1758. 

In  a  suit  under  U.  8.  Rev.  Stat  14815,  to  eetabliib 
the  right  to  a  patent  which  has  been  refused,  the 
decision  of  the  patent  office  against  the  priority  of 
plaintiff^s  invention  to  that  of  another  claimant 
will  control  if  the  question  of  priority  Is  doubtfoL 
Morgan  v.  Daniels,  158  U.  8. 120  (88:  6S7),  07  Ptu.  Off: 
Gaz.8U. 
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pleBtffs  before  ibeir  application  for  a  patent 
had  woodob  bottoms,  and  tliat  after  being  in 
\sp  for  a  few  months  the  wooden  bottoms  w<*re 
ivrltfd  by  the  abaorpiioo  of  oil  and  burst.  Tbe 
1^1  of  exceptions  further  discloses  tbnl  tbe 
pttintiff  called  Lyon  and  Munro,  by  wbose 
leitimony  it  appeared  tbat  tbey  were  in  tbe 
ffliploy  of  tbe  defendant  company  at  tbe  time 
thejmade  tbeir  invention  and  still  were;  tbat 
tt«  oMiierials  used,  whicb  were  of  small  value, 
brionsed  lo  the  company;  tbat  tbe  cups  put  on 
tbe  Daves  Valley  line  were  experimental,  and 
It  tbe  time  of  |be  trial  were  no  longer  in  use, 
btrin^  burst  by  reason  of  baving  wooden  bot- 
G241tom^:  tbat  tbe  'defendant  was  using  tbe 
inteoted  device  on  tbeir  various  lines  with  tbe 
koowledi^  of  tbe  patentees;  tbat  the  patentees 
bftd  oever  demanded  or  received  from  tbe  de- 
frDdaQt  company  any  compensation  for  tbe  use 
of  !hf  patented  device,  ellber  directly  or  by 
vr%y  of  increa^  in  salary  or  additional  privi- 

Tbe  bill  of  exceptions  ftirther  discloses  tbat 
!br.  defendant  put  in  evidence  Patent  Office 
ropifsof  several  letters  patent  for  oil  cups  and 
labricaturs  prior  in  date  U>  tbose  granted  to 
liTooand  Jaunro. 

After  tbe  testimony  was  closed  tbe  counsel 
for  defendant  marie  a  motion  tbat  tbe  court  di- 
rect die  jury  to  return  a  verdict  for  tbe  defend- 
aaton  tbe  jrround  that  tbe  patent  sued  on  was 
Toid  for  want  of  novcUy.  This  motion  was, 
tfierarsumeni,  overruled:  and  the  defendant's 
coonsel  tuok  an  exception  which  tbe  court  al* 
towed. 

Tbe  defendant's  counsel  [then  requested  tbe 
conn  to  charge  tbe  jury  as  follows:  **lf  you 
Wiefe  from  ihe  evidence  tbat  Benjamin  W. 
Lyon  and  Reuben  Munro  were  at  the  time  they 
made  this  invention  in  tbe  employ  of  tbe  de- 
fesilaot,  and  that  tb^  constructed  or  acqui- 
esced in  tbe  construction  of  tbe  car  axle  lubri- 
cators used  by  tbe  defendant  while  in  its 
roiploy,  in  its  time  and  at  its  expense,  and  tbat 
tbey  put  them  or  allowed  them  to  be  put  upon 
defendant's  cars  and  allowed  them  to  be  used, 
iK>  compensation  being  made  or  demanded, 
tbcD  tbfse  facts  fully  justify  tbe  presumption 
of  tod  of  themselves  constitute  an  implied  li- 
ceose  to  the  defendant  to  use  and  to  continue 
to  sse  said  car  axle  lubricators,  and  you  will 
return  a  verdict  for  tbe  defendant."  This  re- 
qarM  the  court  refused. 

And  the  defendant's  counsel  took  an  excep- 
tion before  the  jury  retired  to  tbe  court's  re- 
fusal to  give  tbe  instruction  as  requested. 

Tbe  jury  found  a  verdict  in  favor  of  tbe 
plaiotill  in  the  sum  of  one  hundred  dollars, 
and  on  March  13, 1801,  judgment  was  entered 
for  that  sum  and  costs.  To  which  judgment 
a  writ  of  error  was  sued  cot 

Jie»8''i.  Harvey  S.  Brown  and  Wm«  F. 

Booth  for  plaintiff  in  error. 

^curx.  Jobn  H.  KliUer  and  John  L. 
Boone  for  defendant  in  error. 

G251  *Mr.  Justice  Shiras  delivered  tbe 
optnioo  of  tbe  court: 

Did  the  court  below  err  in  refusing  to  in- 
i»rurt  Ihe  jiry  to  find  a  verdict  for  the  defcnd- 
aot  on  tbe  ground  that  tbe  patent  sued  on  was 
^o\d  for  want  of  novelty? 

W  U.  S. 


The  defendant  put  in  evidence  a  number  of 
putcnts  prior  in  date  to  the  plaintiff's,  and 
a«ked  the  court  to  compare  the  inventions  and 
devices  thoiein  described  with  those  claimed ' 
by  tbe  plaintiff.  No  extrinsic  evidence  waa^ 
given  or  needed  to  Explain  terms  of  art,  or  to 
apply  the  descriptions  to  the  subject-matter, 
so  tliat  the  court  was  able,  from  mere  com- 
parison, to  say  what  was  the  invention  de- 
scribed in  each,  and  to  affirm  from  such  mere 
comparison  whether  tbe  inventions  were  or 
were  not  the  same.  Tbe  question  was,  then, 
one  of  pure  construction  and  not  of  evi- 
dence, and  consequently  was  matter  of  law  for 
tbe  court,  without  any  auxiliary  fact  to  be 
passed  upon  by  tbe  jury. 

If  upon  tbe  state  of  the  art  as  shown  to  exist 
by  tbe  prior  patents,  and  upon  a  comparison 
of  the  older  devicea  with  those  described  in 
tbe  patent  in  suit,  it  should  appear  tbat  the 
patented  claims  are  not  novel,  it  becomes  tbe 
duty  of  tbe  court  to  so  instruct  tbe  jury. 
Oiant  Potrder  Co.  v.  California  Powder  Works, 
9S  U.  S.  126  [25:  77];  Heald  v.  Riee,  lt)4  U.  S. 
737.  749  (26:  910,  914];  Fond  du  Lac  Covnty^ 
V.  Jilai/,  187  U.  8.  896  [34:  714]. 

Looking,  first,  to  the  patent  sued  on,  we 
find  tiiat  its  object  is  slated  to  be  "to  prevent 
tbe  oil  from  dripping  on  the  axle  when  tbe 
car  stands  still,  and  to  feed  the  oil  to  the  axle 
and  bearing  whenever  tbe  car  moves  and 
jolts."  The  esseutial  parts  are  a  cup  holding 
the  oil,  a  pipe  with  exterior  thread  screws  at 
each  end,  a  stopper  or  plug,  and  a  gauge. 
The  arrancement  is  as  follows:  The  upper  end 
of  the  pipe  is  screwed  into  a  disk  which  forms 
the  bottom  of  the  oil  cup.  The  lower  end  of 
the  pipe  is  screwed  into  tbe  car  axle  box  or 
bearing.  Seated  in  the  upper  end  of  tbe  p'pe 
is  the  plug  or  'stoppr,  and  the  gauge  i8[G26 
placed  within  the  oil  cup»  with  one  end  faf^iened 
to  a  side  of  tbe  Cup.  and  tbe  other  extending  to 
and  pressing  on  the  head  of  the  plug.  In  opera- 
tion, the  oil  cup  is  filled  with  oil,  and  when 
the  car  is  standing  still  tbe  gauge,  pressing  on 
top  of  the  plug,  keeps  the  plug  in  close  con- 
tact with  the  pipe,  and  thus  prevents  the  oil 
from  parsing  out  of  the  cup  into  the  pipe. 
When  the  car  jolts,  from  bein^  in  motion^^ 
then  tbe  plug  or  stopper  likewise  jolts  and 
rises,  whereby  an  opening  is  made  between 
the  bead  of  tbe  plug  and  the  upper  end  of  tbe 
pipe,  through  which  opening  or  crevice  the 
oil  passes  out  of  the  cup  into  the  pipe,  and 
runs  down  tbe  pipe  into  the  axle  box,  and  thua 
lubricates  tbe  axle  and  tbe  bearing. 

Tliere  is  a  single  claim  in  tbe  followioi^ 
terms:  ''In  a  car  axle  lubricator,  tbe  combina- 
tion, with  tbe  axle  bearing  of  the  oil  cup.  con- 
nected thereto  by  means  oi  the  screw-threaded 
pipe,  stopper  or  plug,  located  in  the  channel 
of  said  pipe,  and  gauge,  limiting  tbe  upward 
movement  of  tbe  said  stopper  or  plug,  sub- 
stantially asset  forth."  In  the  spccincatic!! 
the  patentees  disclaim  any  particular  shape  or 
form  of  the  cup,  plug,  or  gaugp,  saying,  •'We 
prefer  to  make  the  stopper  of  the  shape  as 
shown  in -the  drawing,  but  we  do  not  confine 
ourselves  to  tbat  shape  or  form,  as  any  other 
suitable  shape  rr.ay  effect  tbe  same  result. 
"VVe  do  not  coufine  ourselves  to  the  shape  or 
fnrm  of  tlie  ga»»pe,  ns  shown  in  tbe  drawincr. 
as  any  other  suitable  device  by  which  tbe 
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gau/rinff  of  tbe  rise  for  the  plug  or  stopper  is 
tflFected  will  answer  our  purpose.  We  ao  not 
coDtioe  ourselves  to  tbe  shape  of  the  oil  cup, 
as  described,  as  any  other  oil  cup  may  be 
cbunced  readily  to  admit  of  tbe  use  and  ap- 
plication of  our  stopper  and  gauge." 

It  thus  appears  tbat  the  claim  of  this  patent 
must  be  construed  to  cover  any  lubricator  com- 
posed of  an  oil  cup,  an  outlet  pipe  connecting 
the  oil  cup  with  tbe  axle  box  containing  tbe 
axle  and  bearing,  a  plug  or  stopper,  which 
closes  the  pipe  when  the  vehicle  is  at  rest  and 
opening  it  when  there  is  a  jolting  motion,  and 
a  gauge  adapted  to  control  and  limit  tbe  move- 
ment of  tbe  stopper,  and  to  thus  regulate  the 
^ow  of  tbe  oil. 

-6271  *Tbese  separate  devices  and  the  com- 
binauon  described  are  found  in  letters  patent  of 
tbe  United  States  of  a  date  prior  to  the  invention 
of  Lyon  and  Munro,  and  for  a  similar  pur- 
pose. 

We  do  not  deem  it  necessar^r  to  analyze  in 
•detail  all  tbe  prior  patents  put  in  evidence  by 
ibe  defendant,  but  shall  describe  two  or  three. 

A  patent  to  C.  J.  Pinknev,  No.  267,564. 
dated  November  14,  1882,  whose  object  was 
to  lubricate  tbe  slides  of  locomotive  engines, 
exhibits  a  combination  of  an  oil  cup,  a  screw 
pipe  connecting  the  oil  cup  with  the  part 
sought  to  be  lubricated,  a  stopper  in  the  shape 
of  a  ball,  the  object  of  which  is  stated  to  be  to 
«erve  as  cut-off  to  the  opening  and  prevent  the 
passage  of  oil  while  the  cup  is  at  rest.  Tbe 
operation  is  thus  described  in  the  specification: 
"By  tbe  jarring  of  tbe  bull,  which  is  caused 
by  tbe  movements  of  tbe  macbiner^  to  which 
tbe  cup  may  be  attached,  the  openmg  is  suffi- 
ciently uncovered  to  allow  of  tbe  escape  of 
«mall  quantities  of  oil  sufficient  for  lubricating 
purposes.  .  .  .  Tbis  oil  cup  is  especially  de- 
signed for  lubricating  ibe  sides  of  locomotive 
engines,  the  iarring  of  the  ball  by  tbe  move- 
ments of  tbe  locomotive  being  quite  sufficient 
to  allow  tbe  cup  to  discbarge  the  required 
quantitv  of  oil  without  waste.  It  is  an  eco- 
nomical oiler,  for  when  tbe  machinery  is  at 
rest  there  is  no  discbarge  of  oiL" 

Tbis  patent  discloses  the  same  purpose  and 
all  the  mechanical  features  of  the  claim  in  suit, 
-except  the  gauge. 

In  a  patent  to  0.  0.  Herrick,  No.  247,057, 
<laled  September  18, 1881,  we  find  described  an 
oil  cup,  connected  with  the  part  to  be  lubri- 
cated by  a  pipe  with  thread  screws,  a  stem  or 
plug  on  which  is  a  piston  which  acts  as  a  valve 
or  stopper  to  control  tbe  oil  passage,  and  the 
operation  is  thus  descril)ed  in  tbe  specification: 
"The  cup  being  applied  to  tbe  bearing;  by  in- 
serting the  threaded  portion  of  the  pipe  in  a 
socket  provided  for  it,  the  piston  or  puppet- 
valve  rises  and  falls  by  the  motion  and  vibra- 
tion of  the  machinery,  and  thus  allows  tbe  oil 
to  flow  intermittently  from  the  cup  around  the 
piston  and  stem  and  down  through  the  bore  of 
the  plug  to  tbe  bearing." 

Here  are  all  tbe  elements  of  the  patent  in  suit, 
«xcept  the  gauge,  and  the  specification  shows 
4328]  tbat  the  function  of  the  *g^uge  is  per- 
formed by  tbe  arrangement  which  prevents  tbe 
piston  from  rising  further  than  the  wall  or  end 
above  it.  Letters  patent  to  J.  E.  Worswick  ,No. 
1297,488,  dated  April  22, 1884,descrtbe  tbe  device 
as  consisting  of  an  oil  cup,  a  screw  pipe,  a  pin 


or  plug;  and  it  Is  stated  that  the  movemeot  of 
the  plug  is  controlled  by  an  overlying  shoulder 
or  projection. 

In  the  patent  to  S.  Chamley,  Na  90,*^SS, 
dated  July  28,  1868,  are  to  be  found  all  tb« 
parts  of  tbe  plaintiff's  machine,  used  for  a  sim- 
ilar purpose. 

There  is  an  oil  cup  connected  with  the  bear- 
ing to  be  lubricated  by  a  screw  pipe.  lo  tbe 
pipe  or  passage  is  a  valve  or  stopper.  In  tbe 
upper  part  ox  the  passage  is  a  screw  which  Ilea 
just  above  tbe  plug  or  stopper,  and  its  func- 
tion is  described  in  the  specification  as  foUofru: 
"Tbe  regulating  screw  works  through  the  top 
of  the  cage  or  passage,  and  controls  tbe  more- 
ment  of  the  valve.  By  turning  tbis  screw  ap 
or  down  the  valve  will  be  allowed  to  rise  more 
or  less,  and  consequently  feed  the  oil  faster  or 
slower;'*  and  the  specificatioD  states:  "Tbis 
invention  consists  in  so  arranging  a  valve  ia  mn 
oil  cup  that  it  can  be  raised  t>y  tbe  motion  of 
tbe  part  to  which  tbe  cup  is  attached,  aod 
closed  by  its  own  gravity,  so  tbat  the  discharge 
of  the  oil  will  depend  on  the  rapidity  of  toe 
mo\ion  up  and  down." 

Tbe  patent  to  R.  A.  Fischer.  No.  293,337. 
dated  February  12, 1884,  shows  similar  devices 
— an  oil  cup,  with  a  screw  pipe  to  attach  it  io 
the  part  to  be  lubricated,  a  ball  stopper  in  tbe 
oil  passage,  and  an  adjustable  screw  stem,  con- 
trolling the  movements  of  tbe  Imll  ur  stopptr. 
Tbe  function  of  tbe  screw  stem  is  stated  to  be 
to  limit  tbe  upward  movement  of  the  valve 
when  the  machinery  is  in  motion,  and  that  it 
can  be  so  adiusted  as  to  shut  down  over  the 
ball  valve  and  limit  its  movement 

Tbe  last  patent  we  shall  refer  to  Is  that 
granted  to  F.  Humphrey,  July  27,  1889.  and 
numbered  346,205.  Here  again  are  found  an 
oil  cup,  a  screw  pipe,  a  plug*  tnd  an  overlying 
adjustable  screw  gauge.  The  specificattoa  is 
as  follows:  **In  operation  theoil  cup  is  moved 
with  greater  or  less  *rapidity,accordiogto[029 
the  movement  of  tbe  part  to  which  it  isapplied. 
and  this  movement  imparts  momentum  to  tbe 
valve,  sufficient  to  cause  the  valve  to  be  lifted 
from  its  seat,  once  at  least  at  each  revoluiioa 
of  the  crank.  This  movement  of  the  valve  al- 
lows a  small  quantitv  of  lubricant  to  escape 
throueb  the  passage  pipe  to  the  crank  pin  or  part 
to  be  lubricated.  Tbe  extent  of  the  lift  of  tbe 
valve  is  limited  by  the  extension  of  the  plue. 
tbe  under  surface  of  which  acts  as  a  stop  i a 
limiting  or  controlling  the  upward  movement 
of  tbe  valve.  If  the  cup  is  moving  compara- 
tively slowly  no  stop  is  required,  as  tbe  mo 
mentum  communicated  to  the  valve  is  not  suf- 
ficient to  throw  it  far  enough  from  its  seat  to 
make  one  necessary.  If,  however,  the  nwve- 
ment  of  the  cup  is  rapid,  then  it  ii  de«irahle  to 
locate  the  stop  in  relation  to  the  valve  to  limit 
the  extent  of  its  throw  produced  by  themomco- 
tum;  and  it  will  be  observed  tbat  ibis  stop  is 
made  vertically  adjustable  in  relation  to  tbe 
valve.  The  cup  acts  to  deliver  lubricant  only 
while  in  motion,  and  at  all  other  times  tbe 
valve  is  held  to  its  seat  by  gravity;  and  the  cup 
can,  of  course,  be  used  on  any  movable  bear- 
ing or  part  which  will  communicate  motioD  to 
the  loose  valve,  and  cause  the  operation  of  Ibe 
cup." 

It  is  impossible  to  read  these  several  patenti 
without  perceiving  that  the  patent  in  suit  bn 
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hen  ckarly  ^nd  repeatedly  antlcipatecl  in  its 
ptrts,  fuDCtioD,  and  purpose. 

Tbe  descriptioDs  and  drawings  disclose  some 
£fffreDces  in  the  shape  of  the  several  parts, 
bot  tbe  plaiDtifFs  declare  in  their  patent,  in  re- 
ipect  to  tbe  cup,  the  stopper,  and  tbe  gauge, 
tbtttbrjr  do  not  confine  themselves  to  the  shape 
or  farm  described  in  their  drawings,  ''as  any 
olber  suitable  shape  may  effect  the  same  re- 

Tbe  case  is  obviously  within  the  principle,  so 
often  declared,  tbat  a  mere  carrying  forward 
of  tbe  original  thought,  a  change  only  in  form, 
woportions,  or  degree,  doing  the  same  thing 
n  tbe  same  way,  by  substantially  the  same 
■Mtzis,  with  better  results,  is  not  such  an  in- 
veotion  as  wiU  sustain  a  patent.  BoberU  v. 
J^,  91  U.  a  150  [28:  267J;  Belden  Mfg.  Co. 
▼.  CkaUinge  Cam  Planter  Co,  152  U.  8.  100 

(»:S70J. 

Tbere  is  no  room  to  contend  tbat  there  was 
^30]room  for  invention  in  *devisinff  oil  feed* 
en  for  cars  of  a  peculiar  construction,  like  those 
oaed  bytbe  Market  Street  Cable  Railway  Com- 
piay.  The  patent  in  question  does  not  claim  to 
be  intended  to  cover  an  application  to  cars  of 
say  special  form  or  structure;  and  the  devices 
of  several  of  tbe  anticipating  patents  could 
be  readily  applied  to  tbe  defendant's  cars. 

b  view,  then,  of  the  state  of  the  art  as  mani> 
fnted  by  several  prior  patents,  we  think  it  is 
phio  tbat  tbe  patent  of  Lyon  and  Munro  is 
void  for  want  of  patentable*  novelty,  and  that 
tbe  court  below  erred  in  not  so  instructing  the 

Tbtt  conclusion  renders  it  unnecessary  for  us 
tocoosider  the  question  whether  there  was  er- 
ror n>  the  court's  instruction  on  the  question 
of  so  implied  license. 

Thejttdgmtnt  U  rtversed,  and  ilu  case  is  re- 
mtnded  to  the  circuit  court.  tHih  a  direction  to 
mt  aside  the  verdict  and  grant  a  new  trial, 

Mr.  Jy slice  Brown  dissenting. 

Id  the  case  of  Battin  v.  Taggert.  58  U.  S.  17 
How.  74  [15:  87],  it  was  held  by  this  court  that 
it  WIS  for  tbe  jury  to  judge  of  the  novelty  of 
SB  invention,  and  of  the  identity  of  the  machine 
used  by  tbe  defendant  with  that  of  tbe  plain- 
tills,  and  whether  they  were  const ructe<1  and 
scied  upon  tbe  same  principle.  And  in  Biseh- 
</v.  Wethered,  76  U.  S.  9  Wall.  812  [19:  829J, 
it  was  also  held  that  in  a  suit  at  law  involving 
a  question  of  priority  of  invention,  where  tbe 
piteot  under  consideration  was  attempted  to 
be  invalidated  by  a  prior  patent,  counsel  could 
TJot  require  tbe  court  to  compare  tbe  two  speci- 
ficatioDS  and  to  instruct  the  jury,  as  matter  of 
bw.  whether  Uie  inventions  described  therein 
vere  or  were  not  identical.  Indeed,  I  under- 
ftand  it  to  be  a  general  rule,  applicable  to  all 
trills  by  jury,  tbat  if  there  be  any  conflict  of 
testiiuony  with  regard  to  a  particular  fact,  or 
if.  tbe  facts  being  admitted,  men  in  tbe  exer- 
ene  of  reasonable  judgment  may  derive  differ- 
m  ioferences  from  such  facts,  the  question  is 
for  tbe  jury.  Comparing  tbe  patent  in  suit 
vitb  the  vanous  prior  patents  claimed  to  antici- 
631]  pate  it,  it  seems  to  me  tbat  the'question 
of  Dovelty  is  by  no  means  so  clear  as  to  author- 
iie  tbe  court  to  take  tbe  case  from  the  jury, 
aed  tbat  the  court  did  not  err  in  submitting  it 
to  tbem. 


JOHN  T.  DAVIS  BT  AL.,  AppU,, 

JOHN  H.  SCHWARTZ  et  al. 

(See  8.  C.  Reporter's  ed.  031-6i7.) 

Findings  of  fact,  uhen  condusive^-prtferenee 
by  martgage-'good  faith—defrauding  credit- 
ors—preferring  one  creditor — enforcement  of 
debt — assignment — badge  of  fraud— payment 
of  clerks— mortgage  for  more  titan  is  due- 
error  of  judgment— jurisdictional  amount, 

1.  Where  the  case  was  referred  by  oonsent  to  find 
'the  facts,  and  there  is  nothing  to  show  that  the 
flndiogs  of  fact  were  unsupported  by  the  evi- 
dence, they  must  be  treated  as  conclusive. 

2.  Where  a  mortgage  is  given  in  good  faith  and 
for  R  valuable  consideration  the  mortgage  is  not 
invalidated  because  the  mortgagee  intended  to 
obtain  a  preference,  or  is  a  relative  or  friend  of 
the  mortgagor,  or  the  mortgage  binders  other 

•creditors,  if  not  given  to  defraud  tbem,  or%tbe 
execution  of  the  mortgage  was  immediately  fol- 
lowed by  a  delivery  of  possession  of  tbe  mort- 
gaged property. 

3.  In  Iowa  a  mortgage  to  pay  or  secure  the  pay- 
ment of  pre-existing  bona  tide  debts  is  not  to  be 
considered  an  assignment  within  the  statute 
against  preferenoef,  unless  it  was  intended  to 
operate  as  a  generai  assignment  for  the  t)eueflt 
of  creditors. 

4.  It  is  not  a  badge  of  fraud  tbat  a  mortgage  was 
made  to  cover  more  property  than  would  secure 
the  debt  due. 

ft.  Tbe  fact  tbat  goods  were  spirited  away  from 
tbe  store  of  tbe  debtor  on  Sunday  night  by  some 
of  tbe  clerics  to  pay  themselves  for  the  amounts 
due  tbem  for  wages,  is  not  important  as  showing 
fraud  by  tbe  debtor. 

6.  While  tbe  fact  that  a  mortgage  is  given  for  a 
larfirer  amount  than  is  due  is  suspicious,  and 
raises  a  presumption  of  fraud,  and  may  avoid 
tbe  mortsrage,  it  will  only  have  this  offeot  when 
given  wilif  uily,in  connivance  with  the  mortgagee 
and  with  an  actual  design  to  impose  upon  and 
defraud  tbe  general  creditors. 

7.  The  question  of  good  faith  is  one  of  fact,  and 
a  mere  error  of  Judgment  will  not  be  imputed  as 
a  fraud. 

8.  Wnen  the  matters  in  dispute  are  separate  and 

KoTS.— As  to  fraud  and  undue  infiutnu  in  avoids 
ance  of  deed  or  trfU,  see  note  to  Harding  v.  Handy, 
6:429. 

As  to  fraiud  or  lUegal  eonHderatUm,  how  far  wHl 
avoid  contraet,  see  note  to  Armstroa?  v.  Toler, 
6:468. 

As  to  eanceOationnfadeed  or  contract  in  equitu 
for  fraud,  concealment,  or  misrevresentation,  see 
note  to  Neblett  v.  Macfarland,  28: 471. 

AS  to  chattel  mortgages,  when  void  or  noU  hu  reo' 
Bon  of  permission  of  mortgagor  to  remain  inposnes- 
sUm  and  seU  the  goods,  for  his  own  benenu  or  that 
of  mortgagee,  see  note  to  Btheridge  v.  Sperry,  85: 

171. 

As  to  necessity  of  fraudulent  intent  in  grantee,  as 
wen  as  grantor,  see  note  to  Prewit  v.  Wilson,  26: 300. 

As  to  fraud  to  be  inferred  from  want  of  change  of 
possession  of  goods,  see  note  to  Brooks  v.  Marbury, 
6:423. 

As  to  what  are  fraudulent  conveyances;  when  void; 
when  voluntary  conveuanees  are  valid;  when  void, 
see  note  to  Gay  lord  v.  Kelsbaw,  17: 612. 

As  to  aettJements  or  conveyance  for  benefit  of  wife 
and  ehdd,  when  good  or  void,  as  to  crediton^see  nolo 
to  Sexton  v.  Wheaton,  6: 603. 
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distinct,  and  are  Joined  in  one  soit  for  con- 
venience or  economy,  as  to  where  the  suit  l»  to 
■et  aside  four  separate  mortffacrees,  asrainst  sepa- 
rate mortflrages,  the  case  will  be  dismisBed  as  to 
claims  not  exceeding  $5000. 

[No.  75.] 
Argued  Nov.  12, 13, 1894.  Bedded  Jan,  7, 1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  Iowa,  in  favor  of  defendants,  John 
H.  Schwartz  et  al.,  in  an  action  brought  by 
John  T.  Davis  et  aL,  to  set  aside  and  vacate 
four  chattel  mortgages  upon  property  of  said 
Schwartz  and  subject  the  same  to  the  payment 
of  their  debt:  the  said  decree  adjudged  the 
said  mortgages  to  be  valid  conveyances  and 
first  liens,  and  found  the  several  amounts  due 
the  mortgagees  and  ordered  that  they  should 
be  paid  out  of  the  fund  in  court,  and  the  sur- 
plus to  be  distributed  to  the  general  creditors. 
Affirmed  except  as  1o  the  drfendant,  Frank  B. 
Kent,  and  hi$  appeal  dUmissed, 

Statement  by  Mr,  Juttice  Brown : 

The  suit  was  originally  begun  by  a  petition 
filed  December  29, 1884,  upon  the  equity  side 
of  the  district  court  of  Lee  county,  Iowa,  by 
certain  creditors,  who  had  previously  attached 
the  stock  in  trade  at  Fort  Madison.  Iowa,  of 
one  John  H.  Schwartz,  to  set  aside  and  vacate 
four  chattel  mortgages  upon  such  property, 
and  subject  the  same  to  the  payment  of  their 
debts. 

Upon  the  following  day  the  suit  was  re- 
632S1  moved,  upon  the  'petition  of  the  plain- 
tiffs, Samuel  C.  Davis  &  Co.  of  St.  Louis  and  E. 
S.  Jaffray  &  Co.  of  New  York  to  the  Circuit 
Court  01  the  United  States  for  the  Southern 
District  of  Iowa,  in  which  court  the  record 
was  filed  January  9,  1885.  Subsequently,  and 
on  January  17,  a  receiver  was  appointed,  who 
took  possesion  and  made  an  inventory  of  the 
property,  and  soon  thereafter  sold  the  same 
for  the  net  sum.  after  deducing  costs  and  ex- 
penses, of  about  $50,000,  which  was  placed  at 
interest  by  order  of  the  court,  and.  with  the 
accumulated  interest,  amounts  now  to  up- 
wards of  $66,000,  held  by  the  court  to  abide 
its  order  herein. 

To  this  petition  of  the  attaching  creditors 
separate  answers  were  interposed  by  Catharine 
Schwartz,  John  H.  Hellman,  Frank  B.  Kent, 
and  the  German-American  Bank,  the  four 
mortgagees,  wherein  each  defendant  set  up  his 
mortgage  and  notes;  and  as  these  answers  also 
set  up  certain  afiSrmattve  facts,  which  could 
not  be  met  bv  replication,  the  petitioners,  un- 
der leave  of  tLe  court,  filed  an  amended  bill  in 
equity,  to  which  not  only  Schwartz  and  the 
four  mortgagees  were  made  parties,  but  a  large 
number  of  other  attaching  creditors,  whose  in- 
terests plaintiffs  averrea  to  be  inferior  and 
subiect  to  their  own  liens.  Answers  were 
filea  to  this  bill  by  John  H.  Schwartz  and  the 
four  mortgagees.  Several  of  the  other  attach- 
ing creditors  also  interposed  by  answer  and 
cross  bill.  One  Katie  Kraft  also  intervened, 
setting  up  a  promissory  note  for  $5000,  and 
claiming  the  benefit  of  a  mortgage,  not  only 
upon  the  stock  of  goods  at  Fort  Madison,  but 
upon  another  stock  at  Chariton,  Iowa.  A 
fupplemental  bill  was  also  filed  setting  up 
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judgments  obtained  by  the  plaintiffs  in  thf^  ac- 
tions at  law  in  favor  of  Samuel  C.  Davis  «5& 
Co.  in  the  sum  of  $14,358.20,  and  m  favor  of 
E.  S.  Jaffray  &  Co.  in  the  sum  of  $6i6S  07. 
Subsequently,  another  amended  bill  was  tiled^ 
flllesiDg  that  Catharine  Sohnnriz  and  Frank 
B.  Kent  had  caused  to  be  inserted  m  their  re- 
spective mortgages  a  large  amount  of  propertT 
owned  by  Schwartz  in  Chariton,  which  prop- 
erty they  had  seized  and  converted  to  ttK*ir 
own  use.  The  prayer  of  the  bill  was  that  Uie 
mortgagees  be  required  to  account  for  and  p*v 
into  court  the  value  of  the  property  *8o  |^63^ 
seized  and  converted,  and  that  it  be  distributed 
under  the  oixler  of  the  court. 

It  appeared  that  this  Chariton  stock  wa» 
sold  out  by  the  mortgagees,  and  the  proceeds^ 
amounting  to  some  $7000,  placed  in  the  Ger- 
man-American Bank.  Of  this  amount  $4075 
was  paid  over  to  Catharine  Schwartz,  and  * 
certificate  of  deposit  for  the  sum  of  $2300  de- 
livered to  the  bank  for  the  use  of  Kent. 

A  large  amount  of  testimony  was  taken,  and 
finally  on  January  16,  lb89.  the  case  was  re- 
ferred, by  consent  of  parties,  to  a  master  **to 
hear  said  causes  and  report  to  this  court,  bis 
findings  of  facts  and  conclusions  of  law." 

The  following  is  a  summary  of  the  most  tm 
portant  facts:  John  H.  Schwartz,  a  citizen  of 
Iowa,  residing  at  Fort  Madison,  had  for  sonoe 
years  been  a  retail  dnr  goods  and  clothing  mer- 
chant, carrying  on  bis  principal  business  at 
Fort  Madison,  with  an  estimated  stock  ofal>out 
$100,000,  and  with  a  branch  store  at  CbaritoD 
estimated  at  about  $16,000,  and  anotht- r  at  £>a]- 
las  City,  Bliuois,  estimated  at  $17,000.  lo 
addition  to  this,  he  owned  real  estate  in  Fort 
Madison  valued  at  $17,000,  together  with  notc» 
and  accounts,  stock  in  a  ferry  company,  and  in 
a  building  association,  the  value  of  which  was 
somewhat  uncertain.  There  were  a  mortgnge 
and  mechanic  liens  upon  the  real  estate  to  the 
amount  of  about  $18,000.  under  wbich  the 
property  was  sold,  and  the  values  therein  in- 
volved figure  only  indirectly  in  this  oootro 
versy. 

At  this  time,  December  29. 1884.  Schwartz 
was  indebted  to  plaintiffs  Samuel  C.  Davn 
&  Co.  to  the  amount  of  some  $14,000.  and 
to  £.  S.  Jaffray  &  Co.  to  the  amount  of 
some  $6000,  for  goods  sold,  and  to  a  somewhat 
greater  amount  to  various  other  crcdiTort  io 
smaller  sums.  He  was  also  indebted  to  one  of 
his  mortgagees,  John  A.  Hellman,  his  father 
inlaw,  to  the  extent  of  $22,180.87.  evidenced 
by  seven  promissory  notes  of  different  dates 
given  from  time  to  time  during  tbe  eight  pre 
vious  years,  for  money  borrow^  and  put  into 
the  business;  and  was  further  indebted  to  tbe 
GJerman  American  Bank  in  the  sum  of  $^168. 35; 
to  Catharine  Schwartz,  his  mother,  in  the  sum 
of  $11,806.51.  and  to  Frank  D.  Kent  io  tbe 
sum  of  $2665.  His  ^otal  indebtedre s<i  [G34 
appears  then  to  have  been  about  $S4,000  and  bb 
assets  about  $144,000.  Late  in  December,  som* 
$6000  of  his  indebtedness  to  Jaffray  <&  Co. 
falling  due,  he  wrote  to  his  father  in-law  for 
bis  endorsement  upon  a  promissory  note  for 
that  amount  Hellman,  desiring  to  investigate 
bis  son-in-law's  business  before  becominc  re* 
sponsible  for  a  further  amount,  went  to  Fort 
Madison,  learned  the  amount  of  his  debts  and 
assets,  refused  to  advance  any  more  money  or 
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Ml  the  DOtes,  and  advised  Bcbwartz  to  send 
for  tbe  represeotatives  of  Dayis  &  Co.  and  Jaf- 
fnj&  Co..  tell  them  of  bis  situation  and  in- 
leorions,  aod  ask  for  an  extension  of  time. 

Scbwartz  accordingly  telegraphed  for  these 
represeotaUTes,  who  arrived  at  Fort  Madison 
w  Stmrday  morolDg,  December  27,  and  held 
A  ooatereoce  with  him  at  bis  house  in  the  pre- 
Kioe  ot  Hell  man.  Schwartz  gave  a  full  ac- 
csQDt  of  bis  debU  and  assets,  and  asked  for  an 
dteuioa  of  the  Davis  and  Jaffray  claims. 
Sdkwartz  and  Hellman  claim  that  they  were 
fireo  to  onderstand  that  the  extension  would 
be  grtoted,  and  that  the  representatives  of 
th«ae  firms  would  return  after  dinner  with  the 
Qtcnsioa  noteB  prepared  for  Schwartz  to  sign. 
Tbefe  is  some  dispute  as  to  what  was  done  that 
iif,  but  instead  of  returning  to  Schwartz,  it 
•ppeuB  that  the  two  represeptatives  prepared 
pcQiions  for  attachments  upon  his  stock.tbougb 
the  writs  were  not  issued,  apparently  because 
tfaej  vere  awaiting  indemmty  for  the  surety 
opQO  the  attachment  bond.  It  seems  that 
Scfairartz  and  Hellman  became  suspicious  at 
tbe  failure  of  the  representatives  of  the  two 
iniB  to  return  with  the  extension  notes,  and 
00  ^unday  evening  met  at  the  residence  of  one 
of  their  counsel,  Casey  &  Casey,  at  which 
were  present  John  H.  Hellman,  John  H. 
Schwartz,  H.  D.  McConn,  cashier  of  the  Qei- 
Bin- American  Bank,  and  Joseph  B.  Schwartz, 
i  brother.  After  midnight  and  before  dawn 
of  Monday  morning  the  29th,  the  four  chattel 
iDortgages  in  question  were  drawn  up,  taken 
to  \&  bank,  acknowledged  before  a  notary, 
tad  delivered  to  the  recorder  of  deeds  and  filed 
bj  him  aboot  5  o'clock  in  the  morning. 

A  demand  was  immediately  made  by  the 
monngeea  upon  Schwartz  for  payment.  The 
635] latter,  expressing  regret  that  he  *was  un- 
able to  comply  with  such  demand,  presented 
to  each  one  of  tbe  mortgagees  a  key  to  his  store 
io  Fart  Madison,  where  the  largest  part  of  the 
goods  was.  Whereupon  the  mortgagees  at 
ooce,  and  at  a  very  early  hour  in  the  morning, 
eoterpd  into  possession.'put  up  notices  that  the 
goods  were  being  sold  under  mortgage,  and  by 
ibe  time  the  attachments  were  levied,  had 
Bide  sales  of  about  $70  worth  of  property. 

As  soon  as  it  was  known  that  the  mortgages 
were  made  and  tbe  mortgagees  were  in  posses- 
BOB.  Divis  <&  Co.  and  Jaffray  &  Co.  sued  out 
tbeir  writs  of  attachment,  and  at  once  levied 
tbe  same  opon  the  stock  of  goods  and  upon 
tbe  real  property  owned  by  Schwartz  in  Fort 
Madison.  Under  indemnity  bonds  given  by 
tbe  attaching  creditors,  the  sherifif,  as  provided 
i? tlK  statutes  of  Iowa,  continued  in  posses- 
BOO,  the  mortgagees  relinquishing  their  claim 
tbe  property  and  falling  back  upon  the  present 
am  to  enforce  their  debts. 

Tbe  master  made  his  report  on  January  1, 
IflW,  finding  the  mortgage  to  Hellman  valid, 
lad  tbe  others  invalid,  upon  tbe  ground  that 
tbe^  they  embraced  notes  or  accounts  claimed 
tb  be  owing  by  Schwartz  to  the  mortgagees, 
vbiA  were  not  in  fact  debts  due  to  such  mort* 
m^es;  tbat  the  amount  so  secured  had  been 
uiudulently  exaggerated  for  the  purpose  of 
defrauding  the  general  creditors;  and  adjudg- 
iBf  that,  so  far  as  such  mortgagees  hud  re- 
cnred  payment  on  their  debts  derived  from 
afea  of  the  property  mortgaged,  tley  should 
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account  to  the  attaching  creditors,  who  had 
garnished  such  mortgagees,  according  to  the 
priority  of  such  creditors,  in  effecting  these 
garnishments. 

To  this  report  exceptions  were  filed  by  both 
parties,  and  the  case  coming  on  to  be  heard  be- 
fore the  court,  certain  exceptions  of  the  de- 
fendants were  sustained,  and  a  final  decree 
entered  adjudging  the  several  mortgages  to  be 
valid  conveyances  and  first  liens,  and  dismiss- 
ing the  bill  so  far  as  tbe  same  attacked  the 
validity  and  priority  of  such  mortgages.  The 
decree  then  proceeded  to  find  the  several 
amounts  due  the  mortgagees,  ordered  that  they 
should  be  paid  out  of  the  fund  in  court,  and 
the  surplus,  over  and  above  paying  mortgage 
debts  and  receiver's  costs  and  expenses,  was 
ordered  ^distributed  to  tbe  general  cred-  [636 
itors  pro  rata;  that  is,  in  proportion  to  the 
amount  shown  to  be  due  and  owing  said  par 
ties  from  the  insolvent  debtor.  It  was  further 
decreed  that  the  mortgage  defendants  served 
as  garnishees,  be  discharged  as  such  gnrnishees, 
and  as  the  fund  in  court  had  been  loaned  upon 
bond  and  securitjr  to  the  Polk  County  Savings 
Bank  of  Des  Moines,  that  the  clerk  withdraw 
the  money  from  such  bank,  and  make  payment 
to  the  several  parties  adjudged  to  be  entitled 
thereto.  From  this  decree  plaintiffs  appealed 
to  this  court 

Messrs,  John  W*  Noble*  James  C.  Davis 
and  Eben  Richards,  for  appellants: 

The  several  mortirages  were  void  because 
given  with  intent  to  hinder,  delay  and  defraud 
creditors,  and  so  known  by  them  to  be  when 
received  by  morte:agees. 

Bedhead  Y.  Prati,  72  Iowa,  108;  Zimmerman 
v.  BeinricJis,  48  Iowa,  260;  Beadington  v. 
Langland,  65  Iowa,  280;  Stinson  v.  Hawkins, 
13  Fed.  Rep.  888. 

The  real  question  is  whether  the  transaction 
was  in  good  faith.  It  is  not  sufilcient  that  it 
be  upon  consideration  or  bona  fide;  it  must  be 
both. 

Safpy  v.  Fredericks,  16  N.  J.  Eq.  205;  Sweet 
V.  Wright,  57  Iowa,  514;  Hawkins  v.  Alston, 
89  N.  C.  187;  Morris  Canal  d  Bkg.  Co.  v. 
Steams,  28  N.  J.  Eq,  414;  Glenn  v.  (Jlenn,  17 
Iowa.  498;  Vandall  v.  Vandall,  18  Iowa,  247; 
Hollnday  Case,  27  Fed.  Rep.  830;  EUin  v. 
Hoffheimer,  182  U.  8.  367  (38:  873);Zom5ar(i 
V.  Lows,  66  Iowa,  248. 

If  the  consideration  inserted  in  each  mort- 
gage was  at  least  in  part  fraudulent,  and  thus 
falsely  swelled  the  amount  Ut  be  secured,  the 
several  mortgages  were  invalid  and  void. 

Mead  v.  Combs,  19  N.  J.  Eq.  112;  Holt  v. 
Creamer^  84  N.  J.  Eg.  181;  Heintsey,  BetUley, 
34  N.  J.  Eq.  568;  McNickols  v.  Bvhelman,  13 
Mo.  App.  515. 

A  mortgage  taken  for  more  than  due  from 
insolvent  debtor  is  a  strong  circumstance  to 
impeach  it. 

Woodv,  Scott,  65  Iowa,  114;  Taylor  v.  Wend- 
ling,  66  Iowa,  662. 

Mortgage  to  secure  antecedent  debt,  debt  not 
surrendered  and  no  new  consideration  given, 
is  a  voluntary  conveyance  and  void  and  to 
existing  creditors  and  prior  existing  equities. 

Iowa  College  Trustees  v.  HiU,  12  Iowa,  463- 
478;  Byan  v.  Chew,  18  Iowa,  690;  Flannigan 
v.    Alihouse,    56   Iowa,    615;    Buseribarke  v. 
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Ramey,  68  Ind.  504;  Boone,  Corporations, 
g  64;  PMps  V.  Fockler,  61  Jowo,  840;  Peo^ 
ple*s  6a9,  Bank  v.  BaUs,  120  U.  8.  55U  (80: 
764). 

Tbe  Btate  construction  as  to  effect  of  cod- 
Teyances  of  tbis  kind  will  be  followed. 

Etheridge  v.  Sperry,  189  U.  8.  266  (85: 171); 
Union  Nat  Bank  of  Chicago  r.  Bank  of  Kan- 
ta$  City,  136  U.  S.  223  (34:  341);  So^ith  Brane/i 
Lumber  Co.  ▼.  Ott,  142  U.  8.  622  (36:  1186). 

Tbe  relatioDsbip  of  tbo  parties  and  the  ac- 
tion of  Jobn  H.  Schwartz  show  tbe  convey- 
ances to  have .  been  made  with  the  intent  on 
the  part  of  those  who  received  them,  as  well 
as  on  the  part  of  bim  who  made  them,  to  hin- 
der, delay  and  defraud  creditors. 

Sherman  v.  Hogland,  73  Ind.  473. 

For  the  mortgages  to  have  bad  no  provisions 
for  notice  and  sale,  was  itself  an  evidence  of 
fraudulent  intent.  A  sale  of  mortgage  prop- 
erty, otherwise  than  by  foreclosure  or  in  com- 
pliance with  statute  is  illegal,  and  a  conver- 
sion of  the  property . 

Jones,  Chattel  Mortgages,  §  774;  Lceb  v. 
Milner,  21  Neb.  892;  6  Wait,  Actions  &  De- 
fenses, 192;  Simpson  v.  Carlton,  1  Allen,  109, 
79  Am.  Dec.  707;  Denny  v.  Faulkner,  22  Kan. 
e9;  Denny  Y.  Van  Dusen,21  Kan.  487;  5/acA; 
▼.  Eoweil,  66  Iowa,  680;  Stromberg  v.  Lind- 
berg,  26  Minn.  618;  French  y.  Edwards,  80  U. 
B.  18  Wall.  606  (20:  702). 

Tbe  court  below  erred  in  sustaining  the  ex- 
ceptions it  did,  made  by  defendants  to  the  mas- 
ter's report. 

EimbereyY.  Arms,  129  U.  8.  612  (82:  764); 
Tilghman  v.  Proctor,  126  U.  8.  186  (81:  664); 
Keep  V.  FuUer,  42  Fed.  Rep.  896. 

Complainants  had  tbe  right  to  priority  of 
payment  out  of  the  fund  in  court. 

MeCalmont  v.  Lavrenee,  1  Blatchf.  282; 
Lynch  V.  Johnson,  48  N.  Y.  88;  Fkufi  v.  Wit- 
hereon,  22  Fed.  Rep.  689. 

Mr.  David  Sheean,  for  appellee: 

Tbe  inteie&t  of  a  mortgagor  in  chattels,  cov- 
ered by  a  chattel  mortgage,  is  not  subject  to 
levy  and  sale  on  execution.  The  mortgagee 
has  tbe  title,  and  right  of  possession, and  there- 
fore, the  mortgagor  has  no  interest  that  can  be 
•eized. 

CampbeU  v.  Leonard,  11  Iowa,  489;  Gordon 
V.  Hardin,  88  Iowa,  660;  VanSlyck  v.  mils,  84 
Iowa,  875;  Wells  v.  Chapman,  59  Iowa,  668; 
Porter  v.  Knight,  68  Iowa,  865;  McOonruU  v. 
Denham,  72  Iowa,  494;  PeoMs  Sat,  Bank  v. 
Bates,  120  U.  8.  556  (80:  764). 

Tbe  mortgages  did  not  constitutes  a  general 
assignment. 

Cowles  V.  Eieketts,  1  Iowa,  582;  Johnson  v. 
McGrew^  11  Iowa,  151,  77  Am.  Dec.  187; 
Fromme  v.  Jones,  18  Iowa,  474:  Lampson  v. 
Arnold,  19  Iowa,  479;  Uage  v.  Sharp,  24  Iowa, 
9;  Farwell  v.  Howard,  26  Iowa,  881;  Kohn 
Bros.  V.  Clement,  68  Iowa,  589;  FanceU  v. 
Jones,  63  Iowa,  816;  CadtceWs  Banky.  Crit 
tenden,  66  Iowa,  287;  Carson  v.  Pyers,  67 
Iowa,  606;  Cage  v.  Parry,  69  Iowa,  609;  Oar- 
rett  V.  Builington  Plow  Co.  70  Iowa,  697;  Aul- 
man  v.  Aulnian,  71  Iowa,  124,  60  Am.  Rep. 
788;  Southern  White  Lead  Co.  v.  Haas,  73 
Iowa,  899. 

The  mortgages  were  not  fraudulent  ai  they 
were  intended  for  security  only. 

Lamp$on  t.  Arnold,  19  Iowa,  479. 

M3 


8ecuring  relatives  is  not  fraudulent. 

Bwrows  V.  Lahndorft,  8  Iowa,  96;  FkrweU 
V.  MaxweU,  84  Fed.  Kep.  727;  Magnusc  v. 
Thompson,  82  U.  8.  7  Pet.  848  (8: 709);  Bean 
V.  Patterson,  122  U.  8.  496(30: 1126);  Culbert 
son  V.  Luckey,  13  Iowa,  16;  CoteiUs  v.  Ricketts, 
1  Iowa,  682;  Re  Alexander,  37  Iowa.  464;  Doyit 
V.  McGuire,  88  Iowa,  410.  Lyon  v.  Zimmer,  30 
Fed.  Rep.  401;  EsUsv.  Ounter,  122  U.  8.  450; 
(80:  1228);  Curry  v.  Lloyd,  22  Fed.  Rep.  2^*^; 
Jlite  Y.  A'ationalMet.  Bank,  111  D.  a  7S2  (2&: 
577. 

Including  tbe  disputed  claims  Id  the  mort- 
gages did  not  invalidate  tbem. 

Wait,  Fraud.  Conv.  297.  S  207;  OoffY.  Rot; 
ers,  71  Ind.  461;  Wait,  Fraud.  Con.  827,  §  232: 
Downs  Y.Kissam,  51X1  8.10  How.  106  (18:  S4i< . 
Barkow  v.  Sanger,  47  Wis.  605;  Frosi  v.  War 
ren,  42  N.Y.  204. 

The  mottgages  are  valid  as  to  the  nndis- 
puted  consideration. 

Curtis  v.  LeaviU,  15  N.  T.  96;  Farwdl  v. 
MaJweU,  Ooffy.  Rogers,  Barkow  v.  Singer,  and 
FVost  V.  }Varren,  supra;  Coiron  v.  HiUavdor*, 
60  U.  8.  19  How.  115  (15:  575;  Oreooti  Stenm 
Nav.  Co.  Y.  Winsor,  87  D.  8.  20  Wall.  64(22: 
315). 

Novation,  is  a  well  recognized  mode  of  sub- 
stitutinjT  one  H^bt  for  another,  and  is  always 
held  to  be  valid. 

1  Pais.  Cunt.  1888;  CadwelTs Bank  t.  OrU 
tenden,  66  Iowa,  288;  Jaffray  v.  Oreekbrnum, 
64  Iowa,  498;  Stewart  y.  MiOs  County  SaL 
Rank,  76  Iowa,  572;  Tompkins  v.  WheeUr,  41 
U.  8.  16  Pet.  110  (10:  905);  Webster  v.  Tibbits, 
19  Wis.  445;  Harrison  v.  Polar  Star  Lodge, 
No.65i,  116111.  279;  Qrotery.Simi,^B\9LM. 
502;  Cook  v.  Barrett,  15  Wis.  508;  LetUr  ▼ 
Bowman,  89  Iowa,  614;  Fosier  t.  Paim€^  6o 
Iowa,  85. 

There  was  a  sufficient  legal  delivery  of  the 
Kent  mortgage. 

Jordan  v.  Davis,  108  RL  341;  Ounndl  t. 
CockeriU,  79  Rl.  79;  Weber  v.  Christen,  121  R'. 
91;  Chvrch  V.  Oilman.  15  Wend.  656,  aO  Am. 
Dec.  82;  May,  Fraud.  Conv.  475.     -« 

TbemottgHi;eWtts  for  Keut's  l)eneflt,  snl 
being  for  his  benefit,  he  would  be  c<tBtidrrr<1 
as  having  accepted  it,  and  ratified  the  act  an 
against  tbe  whole  world,  until  be  disapproved 
of  it  or  rejected  it 

Brooks  V.  Marbury,  24  U.  8.  11  Wheat.  7<» 
(6:  423);  Day  v.  GHjfflth,  15  Iowa,  108;  WfU* 
V.  Sabdowitz,  68  Iowa,  238;  Dale  v.  Linroin, 
62  Iowa,  22;  Verplank  v.  Starry,  12  Johns.  5;ui. 
7  Am.  Dec  848;  Ladtt   Superior  <tfCorfgr<^ii 
tional  Nunnery  of  Montreal  v.  MeSamara,  a 
Barb.  Ch.  378,  46  Am.  Dec.  184;  Parker  v. 
Parker,  66  Iowa,  111;  Bathbun  v.  Rai/thun,  6 
Barb.  98;  Hathaway  v.  Pai/ne,  84  N.  Y.  1*2 
Fster  Y.  Mansfield,  8  Met  412,  87  Am.  The 
154. 

Emergencies  may  arise  in  which  an  agent  <  r 
a  factor  ma^,  from  the  neccss^iiies  of  the  cav . 
be  iustified  in  assuming  extraordinarv  powrr^. 
nnd  his  acts  fairly  done  under  such  dream 
stances  bind  the  principal. 

Jertis  V.  Hoyt,  2  Hun.  637.  5  Tbomp.  St  (\ 
199;  GreenleufY.  Moody,  18  Allen,  }M;Fo»t^ 
V.  Smith,  2  Coldw.  474,  88  Am.  Dec  6^; 
GoodxciUieY.  McCarthy,  45  R:.  186;  Dumr  r 
Perit,  4  Binn.  861;  James  v.  BcrgeoU^  4  Bait. 
a45:  JEtna  Ins.  Co.y.  Jaeksen,  16  B.  Moo.  241 
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Mr.  Jmiiet'Bnfwn  deliyered  the  opinioD  of 
tke  court: 

Tliis  is  a  contest  between  the  attaching  credi- 
ttn  and  the  chattel  mortgagees  of  the  property 
<tf  John  EL  Schwartz,  an  insolvent  deotor  for- 
nerlr  engaged  In  business  at  Fort  Madison 
•ad  Cbanton  in  the  state  of  Iowa,  and  at  Del- 
ias to  the  state  of  Illinois,  These  two  classes 
of  creditors  are  in  reality  competitors  in  a  race 
of  dih'gence,  the  object  of  which  was  to  obtain 
I  lieo  upoa  and  possession  of  the  property  in 
qoeftloc. 

1.  As  the  case  was  referred  by  the  court  to  a 
Btfter  to  report,  not  the  eTidence  merely,  but 
tke  facts  of  the  case,  and  his  conclusions  of 
law  thereon,  we  think  that  his  finding,  so  far 
IS  it  ioYolves  questions  of  fact,  is  attended  by 
i  pmamptioD  of  correctness  similar  to  that  in 
tbe  case  of  a  finding  by  a  referee,  the  special 
verdict  of  a  jury,  the  findings  of  a  circuit  court 
is  a  ca«e  tried  by  the  court  under  Revised 
Statutes,  §  649.  or  in  an  admiralty  cause  ap- 
pealed to  this  court.  In  neither  of  these  cases 
k  the  finding  absolutely  conclusive,  as  if  there 
be  BO  testiroony  tending  to  support  it;  but  so 
fir  as  it  depends  upon  conflicting  testimony,' 
or  upon  the  credibility  of  witnesses,  or  so  far 
tsibere  is  any  testimony  consistent  with  the 
trndiog,  it  oDust  l>e  treated  as  unassailable.  Wit- 
art ».  Dauchy,^  U.S.  3  Dall.  321  [1: 619];  Bond 
637]*v.  BravDn.oZ  U.S.  12 How. 254[13:9771; 
eroJSum  V.  Payne,  59  U;  S.  18  How.  60,  62 
[15:  2K.  266];  horns  v.  Jaekson,  76  U.  8.  9 
Wall.  125  [19:  608];  MercantiU  Mut.  In$.  Co. 
f.  FoUom,  85  U.S.  18  Wall.  237,  249  [21:  827, 
8S];  The  AbbotUford  v.  Johruon,  98  U.  S.  440 
[25:  168]. 

The  question  of  the  conclusiveness  of  find- 
mes  by  a  master  in  chancery  under  a  similar 
ordrr  was  directly  passed  upon  in  Eimlerly  v. 
Jrau.  129  U.  8.  512  [32:  7641.  in  which  a  dis- 
tiactloo  is  drawn  between  tne  findings  of  a 
Btster  under  ihe  usual  order  to  take  and  report 
lettimooy,  and  his  findings  when  the  case  is  re- 
ferred to  him  by  consent  of  parties,  as  in  this 
case  While  it  was  held  that  the  court  could 
Bot,  of  its  motion,  or  upon  the  request  of  one 
party,  alxiicate  its  duty  to  determine  by  its 
•wn  judgment  the  controversy  presented,  and 
derolve  that  duty  upon  any  of  its  oflScers,  yet 
vbere  the  parties  select  and  a^ree  upon  a  spe- 
cial tribunal  for  the  settlement  of  their  contro- 
versy, there  is  no  reason  why  the  decision  of 
ncfa  tribunal,  with  respect  to  the  facts,  should 
be  treated  as  of  less  weight  than  that  of  the 
court  itself,  where  the  parties  expressly  waive 
a  jury,  or  the  law  declares  that  the  appellate 
court  shall  act  upon  the  finding  of  a  subordi- 
•ate  court.  "Its  findings/'  said  the  court, 
"hke  those  of  an  independent  tribunal,  are  to 
be  taken  as  presumptively  correct,  subject,  in- 
deed, to  be  reviewed  under  the  reservation  con- 
tained in  the  oonaent  and  order  of  the  court, 
vbea  there  has  been  manifest  error  in  the  con- 
sideration given  to  the  evidence,  or  in  the  ap- 
pfication  of  the  law,  but  not  otherwise."  As 
the  reference  in  this  case  was  by  consent  to 
tnd  the  facts,  we  think  the  rule  in  Kimberly 
V.  Arms  applies,  and  as  there  is  nothing  to 
riiow  that  the  findings  of  .fact  were  unsup- 
ported by  the  evidence,  we  think  they  must  be 
treated  as  conclusive.    To  same   euect   are 


Crawford  v.  Keal,  144  U.  S.  585.  596  [86:  552, 
557];  Furrer  v.  FeiriB,  145  U.  8. 132  [86:  649]. 

2.  The  real  question  in  this  case  is,  whether 
the  mortgages,  which  were  awarded  priority 
of  payment  by  the  decree  of  the  court  below, 
were  valid  securities  at  the  time  of  the  Schwartz 
failure,  or  were  fraudulent  and  void  as  against 
his  general  creditors.  If  they  were  in  fact 
given  bona  fide  and  for  a  valuable  considera- 
tion, it  is  difficult  to  see  why  they  should  not 
be  upheld.notwithstauding  they  were  given  for 
precedent  debts,  were  executed  and  acknowl- 
edged under  an  impending  fear  *of  at-  [638 
tachment,  at  a  most  unusual  hour  of  the  day, 
and  were  immediately  foreclosed  by  the  mort- 
gagees and  possession  taken  of  the  property. 
There  are  undoubtedly  indicia  of  fraud 
connected  with  the  transaction,  but,  after  all, 
they  are  only  items  of  testimony  bearing  upon 
the'main  question,  and  if  there  be  nothing  to 
impeach  the  consideration  and  the  good  faith 
of  the  parties,  the  fact  that  the  mortgagees  in- 
tended to  obtain  a  preference  over  other  credi- 
tors should  not  invalidate  the  mortgages,  since 
the  very  object  of  giving  such  securities  is  to 
give  a  preference  to  the  creditors  therein  des- 
ignated. Hvtchinson  v.  Watkiv$,  17  Iowa, 
475:  Chase  v.  Walters,  28  Iowa,  460;  Stevoart 
V.  MiUs  County  Nat.  Bank.  76  Iowa,  571. 

The  fact  that  the  assignee  or  the  preferred 
creditor  of  an  insolvent  debtor  is  a  relative  or 
intimate  friend  is  doul)tle$s  calculated  to  ex- 
cite suspicion;  yet  in  reality  there  is  nothing 
unnatural  in  a  dealer  or  trader  who  ia  in  need 
of  credit,  or  a  loan  of  money  to  carrv  on  his 
business,  first  applying  to  his  relatives  for  such 
loans,  and  if  the  evidence  be  undisputed  that 
the  money  was  advanced,  the  fact  tliat  the 
persons  making  the  loan  are  relatives  ought 
not  to  del)ar  them  from  receiving  security. 
Their  rights  are  neither  increased  nor  dimin- 
ished by  the  fact  of  relationship.  Magniac  v. 
Tliompson,  82  U.  8.  7  Pet.  348  [8:  709];  Pretcit 
V.  Wilson,  103  U.  8.  22  [26:  860];  Estes  v. 
Ounter,  122  U.  8.  450  [30:  1228J;  Bean  r. 
Patterson,  122  U.  8.  496  [30:  1126];  Gamer  w. 
Second  Nat.  Bank  ofPropidenee,  151  U.  8. 420, 
432  [38:  218.  223];  Aulman  v.  Aulman,  71 
Iowa,  124,  60  Am.  Rep.  783;  Van  Patten  v. 
Thompson,  73  Iowa,  103;  Be  Alexander,  37 
Iowa,  454;  Doyle  v.  McQuire,  38  Iowa,  410. 
A  general  assignment  to  a  relative  as  trustee 
for  the  benefit  of  creditors  is  open  to  more  sus- 
picion, since  such  are  more  often  selected  aa 
instruments  for  creating  a  secret  trust  in  favor 
of  the  assignor. 

It  is  also  true  that  the  mortgages  must  have 
been  given  for  a  valuable  consideration,  and 
must  have  been  executed  and  received  in  good 
faith  and  for  an  honest  purpose.  It  has  been 
the  accepted  law  ever  since  Twyiu^s  Case,  8 
Coke,  80,  that  good  faith  as  well  as  a  valuable 
consideration  is  necessary  to  support  a  convey- 
ance as  against  creditors.  In  that  case  Pierce, 
being  indebted  to  Twyne  in  400  pounds,  was  sued 
♦by  a  third  party  for  200  pounds.  Pcud-|«39 
ing  such  suit  he  conveyed  all  his  property  to 
Twyne  in  consideration  of  his  debt,  but  con- 
tinued in  posscbsion,  sold  certain  ^hecp  and  set 
bis  mark  on  others.  It  was  resolved  to  be  a 
fraudulent  gift,  though  the  deed  declared  that 
it  was  made  bona  fide.    Most  of  the  cases  il- 
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Instrative  of  this  doctrine,  however,  have  been 
like  that  of  Twyne,  wherein  a  debtor,  know- 
ing that  an  execution  was  to  be  taken  out 
against  bim,  had  sold  his  property  to  a  vendee 
having  knowled^  of  the  facts,  for  the  express 
purpose  of  avoiding  a  levy,  or  receiving  a  con- 
sideration which  could  not  be  reached  by  exe- 
cution. In  such  cases  the  fact  that  he  receives 
a  good  consideration  will  not  validate  the  trans- 
action, unless  at  least  the  creditor  has  obtained 
the  benefit  of  the  consideration.  A  like  prin- 
ciple applies  where  a  tnortgage  is  given  and 
withheld  from  record  in  order  to  give  the  mort- 
gagor a  fictitious  credit.  Cadogan  v.  Kennett, 
Cowp.  432;  Blennerhasfett  v.  Sherman,  106  U. 
8.  100,  117  [26:  1080.  10851:  8ayre  v.  Freder- 
icks, 16  N.  J.  Eq.  205;  &u>eet  v.  Wright,  67 
Iowa,  514;  1  Story.  Eq.  Jur.  §  853;  Klein 
V.  Ihffheimer,  182  U.  8.  867  [38: 878];  Holt  v. 
Creamer,  84  N.  J.Eq.  181;  Clements  v.  Hichol- 
4on,  73  U.  S.  6  Wall.  299  YlS:  786];  Wickham 
V.  Miller,  12  Johns.  820;  fulliam  v.  Newberry, 
41  Ala.  168;  Robinson  v.  Holt,  89  N.  H.  567, 
75  Am.  Dec.  233. 

Id  Twyne*3  case,  the  facts  that  the  sale  was 
accompanied  by  a  secret  trust  in  favor  of  the 
debtor,  and  that  the  vendor  remained  in  pos- 
acsaion,  showed  that  it  was  not  intended  as  a 
bona  fide  preference  to  the  creditor,  but  merely 
as  a  trick  to  keep  the  property  away  from  the 
other  creditors. 

But  where  a  person,  being  lawfuUy  indebted 
to  several  creditors,  makes  a  mortgaee  or  other 
conveyance  to  one  for  the  open  and  avowed 
purpose  of  preferring  him,  then  in  the  absence 
of  a  law  of  the  forum  prohibiting  preferences, 
such  mortgage  or  conveyance  is  valid,  though 
it  may  operate  to  bar  other  creditors  from  ob- 
taining satisfaction  of  their  debts.  A  mort- 
gage which  may  have  the  effect  of  hindering 
other  creditors  is  not  necessarily  unlawful, 
though  a  mortgage  given  to  defraud  them  is 
always  so.  Stewart  v.  Dunham,  115  U.  S.  61 
[29:  829];  Entes  v.  Ounter,  122  U.  8.  450  [80: 
640]  12281;  Smith  v.  Craft,  128  U.  ♦S.  436 


[81:  267];  HunUy  v.  Kingman,  152  U.  8.  527 
)j;  -  ^  - 


[88:  540];  Southern  White  Uad  Co.  v.  Haas, 
78  Iowa,  899,  and  cases  cited. 

In  this  case  the  preferred  creditors  receive 
no  more  than  they  are  entitled  by  law  to  have, 
and  the  fact  that  they  know  that  other  credi- 
tors will  suffer  by  their  preference  does  not 
show  a  want  of  good  faith.  The  effect  of 
«very  mortgage  to  a  creditor  as  security  for 
the  payment  of  a  pre  existing  debt  is  to  with- 
draw tbe  value  of  the  property  covered  by  the 
security  from  the  assets  of  the  debtor,  which 
would  otherwise  be  available  in  satisfaction  of 
bis  other  debts.  But  unless  a  general  bankrupt 
law.  or  a  law  of  the  particular  state  makes  the 
preference  illegal,  it  is  difficult  to  see  why 
mortgages  given  under  the  circumstances  that 
these  were  given  should  be  held  to  be  invalid. 
The  fact  that  they  were  given  at  nij^ht,  under 
the  instant  apprehension  of  legal  proceedings, 
and  that  their  execution  was  foUoweil  by  a  im- 
mediate delivery  of  possessioD,  only  indicates 
that  the  insolvent  debtor  wished,  in  the  selec- 
tion of  his  creditors,  to  prefer  his  own  friends, 
rather  than  the  plaintiffs,  who  would  have 
secured  to  themselves  the  position  of  preferred 
creditors  by  suing  out  attachments  and  leving 
upon    his   property.    In   short,   they    were 


attempting  to  do  what  tbe  mort^geea  them- 
selves successfully  carried  out:  The  equitiea 
of  tbe  latter  are  at  least  equal  to  those  of  tbe 
plaintiffs.  We  do  not  understand  it  to  have 
ever  been  doubted  that  a  debtor  may  openly 
prefer  one  creditor  to  the  rest,  and  may  tram- 
fer  property  to  him  or  give  him  security  even 
after  others  have  begun  their  actions.  BMird 
V.  Anderson,  5  T.  R.  235.  In  this  case  it  was 
said  by  Lord  Eenjon,  p.  288;  "The  words  of 
the  statute,  18  Eliz.,  do  not  apply  to  this  case. 
for  this  warrant  of  attorney  was  given  on  a 
good  consideration;  and  the  other  words  in  ibe 
act,  'bona  fide,'  only  apply  to  those  cases 
where  possession  is  not  delivered,  or  where  it 
is  merely  colorable. "  8ee  also  Estwick  v.  CaU- 
laud,  5  T.  R.  420. 

The  fact  that  the  execution  of  the  mortgages 
was  immediately  followed  by  a  delivery  of 
possession  of  the  property  mortgaged,  so  far 
from  being  a  badge  of  fraud,  has  raiher  a  con- 
trary tendency,  and  was  evidently  resorted  to 
to  avoid  an  implication  of  fraud  from  the  reten- 
tion of  possession  by*the  mortgagor.  A  [6^1 
prompt  and  vigorous  enforcement  of  an  booesC 
idebt  is  by  no  means  indicative  of  fraurl,  and  it 
does  not  lie  in  the  mouth  of  the  plaintiffs,  who 
were  themselves  taking  steps  in  the  same  direc- 
tion as  the  mortgagees,  to  cavil  at  their  success. 

It  is  also  true  that,  by  the  law  of  Towa  re- 
specting assignments  for  tbe  benefit  of  cred- 
itors, preferences  are  forbidden;  but  tbe  au- 
thorities in  that  state  hold  that  a  sale  or  mort- 
gage to  pav  or  secure  the  payment  of  pre-exist- 
ing bona  dde  debts  is  not  to  be  considered  an 
assignment  within  tbe  statute,  even  when  made 
in  contemplation  of  insolvency,  or  when  tbe 
debtor,  by  tbe  mortgage,  intends  to  binder 
other  creditors  who  are  about  to  obtain  liena 
upon  bis  properW  unless,  at  least,  tbe  mort- 
gage was  intended  to  operate,  not  as  a  security, 
but  as  a  general  assignment  as  to  constitoie 
both  but  one  and  the  same  transaction.  Far- 
well  y.  Howard,  26  Iowa,  881;  Southern  White 
l^d  Co,  V.  Haas,  78  Iowa,  899;  Qage  v.  /Wry. 
69  Iowa,  605;  Kdhn  v.  Clement,  58  Iowa,  5»9 
AulmanY,Aulman,  71  Iowa,  134, 60  Am.Rep. 
788. 

It  is  sometimes  difficult  to  determine  whether 
a  particular  instrument  is  a  mortgage  or  an 
assignment  with  preferences.  Tbe  test  nuist 
frequently  applied  is  whether  tbe  conveyance 
is  of  all  the  property  of  tbe  debtor,  and  is 
made  to  a  trustee  for  tbe  benefit  of  certain 
creditors.  In  such  cases  it  is  usually  beki  to 
be  an  assignment,  but  if  tbe  conveyance  be 
made  directly  to  the  creditor  himself,  it  is 
ordinarily  treated  as  a  chattle  mortgage. 
Jones,  Chattel  Mortg.  g  852a;  Borrill,  Assign- 
ments, p.  11. 

We  do  not  regard  tbe  fact  that  tbe  property 
conveyed  was  nominally  more  than  double  in 
value  to  the  amount  of  debts  si^cured  thereby 
to  be  in  itself  indicative  of  fraud,  since  the 
property  conveyed  was  a  stock  of  goods  of 
somewhat  uncertain  value,  and  when  siild  re- 
alized but  little  more  than  was  necessary  to 
pay  off  the  mortgages.  Indeed  this  conn  bield, 
directly  in  Doums  v.  Kist%m,  51  U.  8. 10  How. 
102,  108  [18:  846,  848],  that  it  was  not  even  a 
badge  of  fraud  that  a  mortgage  was  made  to 
cover  more  property  than  would  tecore  tfaa 
debt  due. 
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642]  *Tbe  fact  that  the  goods  were  spirited 
tvaj  from  ibe  store  on  Suudtiy  Dight  would  un- 
ikHibcedly  assume  a  senous  importance  were  it 
shown  to  have  been  done  directly  or  indirectly 
for  the  benefit  of  Schwartz;  but  the  goods 
seem  to  have  been  taken  away  in  a  sleigh  by 
some  of  the  clerks,  who  took  this  method  of 
ptying  themselves  for  the  amounts  due  them 
for  wsges.  a^giegatiog  $282.77.  It  appears 
that  tb«:y  took  no  more  than  sufficient  to  reim- 
bone  themselves,  and  that  they  were  charged 
apoA  the  books  with  the  goods  taken  at  cost 
price.  Althoogb,  of  course,  the  proceeding 
WIS  irrepnlar,  there  Is  no  evidence  to  connect 
^tber  Schwartz  or  the  mortgagees  with  it,  and 
thederks  did  no  more  for  themselves  than 
Sdiwartz  would  have  been  at  liberty  to  do  for 
them  if  he  bad  been  present,  viz,  to  prefer  them 
10  the  amount  of  the  wages  severally  due  them. 

The  case,  then,  reduces  itself  to  the  simple 
question  whether  the  mortgages  were  given  for 
boaa  fide  existing  debts  to  the  amount  ex- 
pressed upon  their  faces,  and  this  involves  an 
nquiry  into  the  consideration  of  each  mort- 
Kige  aeparatelj. 

8.  So  far  as  regards  the  mortgage  to  John  H. 
Hellfnan,  which  covered  only  the  stock  at  Fort 
Madison  and  the  book  accounts,  both  the 
master  to  whom  the  case  was  referred  and  the 
coon,  agreed  in  holding  it  to  be  valid.  In  this 
ctmnection  the  master  found  Schwartz  to  be  in- 
<letited  to  Hellman,  bis  wife's  father,  as  evi- 
denced by  his  notes,  for  money  borrowed, 
amountiog  with  interest  to  $22,180.87;  that 
fieUmao,  before  leaving  Galena  had  prepared 
menorandmof  these  notes,  which  amounted 
apoQ  their  face  to  $20,880.98,  together  with 
aaoiber  note  for  $1000,  payable  to  bis  son 
John  V.  Bellman,  in  consideration  of  money 
ioaoed  to  Schwartz.  This  note  had  been  as- 
s^oed  hy  the  payee  to  his  wife  Wenona,  but 
bong  afraid  that  Schwartz  was  in  a  bad  way 
feandally,  it  was  agreed  between  the  father 
iDd  son  that  the  former  should  purchase  the 
Ao(e,  which  was  then  in  his  safe;  that  Wenona 
diould  indorse  it;  that  the  father  should  be 
charged  with  it  on  bis  books,  and  the  son,  who 
was  then  owing  the  father  to  that  amount  or 
more,  should  1^  credited  therewith.  But  the 
entry  upon  the  books  was  not  made  until  after 
John  H.  Hellman  returned  from  Fort  Madison, 
aad  was  then  entered  as  of  December  29.  As  the 
043]  *oote  really  belonged  to  John  H.  Hell- 
man.  and  was  transferred  to  him  before  he  left 
Galena,  though  the  entry  had  not  yet  been 
BuiAe,  there  can  be  no  just  criticism  upon  his 
iacluiling  i:  in  bis  mortgage.  Even  if  the  pur- 
dia^e  had  not  been  made,  there  is  nothing  im- 
probable in  John  V.  Hellman  desiring  that  his 
vife's  note  should  be  secured,  and  if  he  sus- 
ntctfd,  as  he  doubtless  did,  that  Schwartz  was 
ake\j  to  fail,  he  would  naturally  put  the  note 
in  his  father's  hands  to  be  secured  with  the 
mncb  lartier  amount  due  his  father;  and  if  the 
latter  caused  it  in  good  faith  to  be  included  in 
Ua  mortgage,  supposing  it  to  be  lawful  to  do 
•0,  the  mortgage  would  not  thereby  be  in 
validated. 

4.  The  mortgage  to  the  €lerman  American 
Bulk,  which  covered  not  only  the  stock  at 
Fort  Madison,  but  that  at  Chariton,  and  the 
book  accounts  at  both  places,  was  given  on  its 
boe  to  secure  two  notes  of  $5000  and  $500 
US  U.S. 


made  to  the  bank,  as  well  as  a  note  for 
$1500  made  to  H  Cattermole,  president  of  the 
bank,  and  assigned  to  the  bank,  together  with 
a  note  of  $1000  to  Pauline  Schwartz,  also 
assigned  to  the  bank, — these  notes  aggregating 
$8000.  This  mortgage  was  found  by  the 
master  to  I  e  fraudulent,  as  against  the  general 
creditors,  by  reason  of  the  inclusion  of  the  Cat- 
termole  and  Schwartz,  notes. 

So  far  as  concerns  the  Cattermde  note,  the 
finding  is  that  McConn.  the  cashier  of  the 
bank,  who  acted  for  it  at  the  Sunday  evening 
meeting  at  Schwartz's  house,  demanded  not 
only  security  for  the  bank,  but  for  Cattermole 
himself.  As  Cattermole  was  not  present,  no 
transfer  of  the  note  could  have  then  been  made 
by  him.  and  there  i*s  no  pretense  that  it  was  then 
transferred.  The  note  was  not  produced  at  the 
time,  and  McConn  knew  that  there  was  no 
entrr  upon  the  books  of  the  bank  to  show  that 
the  bank  owned  the  note.  It  appears  that  the 
bank  afterwards  became  the  owner  of  the  note 
by  giving  therefor  its  own  note  in  exchange, 
although  it  is  not  certain  when  this  took  place, 
since  the  books  of  the  bank  show  no  entry 
whatever  of  the  transaction,  either  to  charge 
the  bank  with  the  liability  or  to  credit  it  with 
the  Cattermole  note  as  an  asset.  But  putting  a 
construction  upon  this  transaction  mont  favora- 
ble to  the  plaintiff8,it  onlyappears  that  the  bank 
did  not  actually  own  *tbe  note  at  the  [044 
time  the  mortgage  was  given.  The  Cattermole 
note  had  been  given  by  Schwartz  for  money 
loaned,  and  had  been  in  possession  of  the  bank 
for  two  and  a  half  months  before  the  failure. 
The  money  had  been  loaned  to  Schwartz  under 
a  promise  by  him  to  give  a  real  estate  mortgage, 
and  McConn,  who  was  a  cousin  of  Cattermole, 
upon  the  failure  of  Schwartz  to  give  the  mort- 
gage, had  agreed  to  take  the  note  off  of  his 
hands. 

The  mortgage  of  $1000  to  Pauline  Schwartz 
was  sold  and  delivered  by  John  H.  Schwarti 
to  McConn  for  about  two  thirds  its  face  value 
and  interest.  It  seems  that  the  money  repre- 
sented by  this  note  had  been  sent,  in  1870,  in 
the  form  of  a  draft,  by  Hellman  to  his  daughter 
Pauline,  who  was  the  wife  of  John  H. 
Sdiwartz,  as  a  Christmas  present  Schwartz 
appears  to  have  used  the  money  himself,  and 
given  his  noie  therefor,  dated  December  27, 
1879.  When  the  mortgage  was  given,  he 
turned  it  over  to  the  bank  for  its  face  value 
upon  his  wife's  request  that  he  should  realize 
upon  it  for  her.  No  entry  was  made  upon  the 
books  of  the  bank  because,  as  McConn  ex- 
plained, '*it  was  a  small  matter,  and  we 
thought  it  would  be  adjusted  in  a  few  days,  and 
we  did  not  want  any  more  of  John  H. 
Schwartz's  matters  mixed  up."  The  money 
to  pay  for  the  note  was  taken  from  an  envelope 
in  the  bank  by  McConn.  This  was  undoubt* 
ediy  outside  of  the  usual  course  of  banking 
business  and  was  open  to  some  suspicion;  but 
there  is  nothing  to  impeach  the  consideration 
for  which  the  note  is  said  to  have  been  given, 
and  nothing  but  the  somewhat  unusual  nature 
of  the  transaction  to  contradict  McConn's  story 
with  reference  to  this  purchase  by  the  bank. 

Of  both  these  notes  it  may  be  said  that 
whether  they  were  actually  owned  by  the  bank 
or  not,  there  is  nothing  to  indicate  that  ther 
were  not  Just  debts  of  John  H.  Schwartz.    It 
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would  also  seem  tbat  McCodd's  inclusion  of 
these  notes  in  the  mortga^  to  the  bank  was 
made  in  good  faith,  supposing  that  be  bad  the 
right  to  cover  them  by  the  same  security  be 
was  taking  in  favor  of  the  bank.  While  tbe 
fact  that  a  mortgage  is  given  for  a  larger 
amount  than  is  due.  is  doubtless  a  suspicious 
circumstance,  raising  a  presumption  of  fraud, 
and  may,  under  certain  circumstances,  avoid 
645]tbe  wbole  mortgage  (  Wood  ▼.  *6eoU,  55 
Iowa,  114;  Ijomhard  v.  Doid9,  66  Iowa,  243; 
Taylor  v.  Wendling,  66  Iowa,  563;  McNiehoU 
▼.  Bubleman,  18  Mo.  App.  515;  Bolt  ▼.  Cream- 
«r,  84  N.  J.  Eq.  181;  Eeinize  v.  Bentley,  84  N. 
J.  £q.562;  Mead  v.  Combs,  19  N.  J.  Eq.  112)  it 
will  only  have  this  effect  when  given  willfully, 
in  connivance  with  tbe  mortgagee,  and  witb 
an  actual  design  to  impose  upon  and  defraud 
the  general  creditors. 

In  all  such  cases  the* question  of  good  faith 
is  ( ne  of  fact,  and  a  mere  error  of  judgment 
-A  ill  not  be  imputed  as  a  fraud.  The  fact  that 
the  debt  so  included  was  a  bona  fide  debt,  and 
that  the  act  of  the  mortgagee  in  so  including  it 
was  subsequently  affirmed  by  the  creditors  in- 
terested, will  be  strong  evidence  that  no  actual 
fraud  was  intended.  SMrroi  v.  Caig,  11  U.  8. 
7  Cranch,  84  [8:  260];  Lombard  v.  Dows,  66 
Iowa,  243;  Davenport  ▼.  Cummings,  15  Iowa, 
219;  AfiUer  v.  Loekwood,  82  N.  Y.  298;  Frost  v. 
Warren,  42  N.  Y.  204;  Qoff  y.  Rogers,  71  Ind. 
461;  Barkow  v.  Sanger,  47  Wis.  605;  Van 
Patten  v.  Thompson,  73  Iowa,  103. 

4.  The  mortgage  to  Catharine  Schwartz  was 
given  to  secure  one  note  for  $2296.85;  another 
for  $500;  a  note  for  $5000,  payable  to  Katie 
Kraft,  Schwartz's  sister,  upon  which  Catharine 
Schwartz  was  surety;  a  note  for  $818,  payable 
to  A.  S.  Gage  &  Co.,  upon  which  Catharine 
was  surety,  and  which  had  been  paid  by  her; 
and  also  the  sum  of  $2882.97  due  upon  an  open 
account  for  goods  and  merchandise,  and  cash 
advanced  and  owing  by  John  H.  Schwartz. 
This  mortgase  is  assailed  as  fraudulent,  upon 
the  ground  that  the  last  item  consisted  of  mer- 
chandise and  cash  advanced  to  John  H. 
Schwartz  from  another  store  in  Fort  Madison, 
the  business  of  which  was  solely  conducted  by 
Joseph  C.  Schwartz  in  the  name  of  his  mother, 
Catharine.  It  seems  that  when  tbe  business 
began  shcl  )ancd  to  Joseph  $80 jO,  which  com- 
posed the  capital  of  the  concern,  which  loan 
was  secured  by  note.  He  bought  and  sold  the 
goods,  paying  all  the  bills;  and  not  accounting 
to  her,  save  to  pay  tbe  interest  due  upon  the 
note,  and  took  the  profits  to  himself.  It  thus 
appears  that  the  debt  really  belonged  to  Joseph 
C.  Schwartz  and  not*  to  Catharine,  although 
64L6]the  three  ^parties  swore  that  it  was  due  to 
her  as  the  nominal  proprietor  of  the  store.  It 
does,  however,  appear  conclusively  that  Joseph 
was  indebted  to  his  mother  in  a  sum  largely  in 
excess  of  the  account;  that  the  consideration  of 
the  account  was  goods  bought,  nominally,  at 
least,  of  Catharine,  and  that  she  was  responsi- 
ble to  the  creditors  of  that  establishment.  As 
the  accounts  were  kept  in  her  name,  she  bad 
the  legal  title  to  the  account,  and  Joseph  only 
an  equity  in  them.  But  as,  in  any  event,  the 
debt  was  bona  fide,  and,  under  the  circum- 
stances, must  be  presumed  to  have  been  in- 
cluded in  the  mortgage  with  the  consent  of 
Joseph,  the  mortgage  ought  not  to  be  held  void 
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on  that  account.    It  was  a  debt  honestly  owin^ 
bv  John  H.  Schwartz;  was  intended  to  be  in- 
cluded in  his  mortgage,  and  he  had  as  mucl» 
right  to  secure  his  brother  Joseph  as  his  mother 
Catharine.    His  creditors  were  not  placed  ix^ 
any  worse  pos  tion  bjr  reason  of  the  fact  that 
the  security  w  is  not  given  directly  to  Joseph. 
The  form  in  which  the  security  should  be  gi  veo 
was  really  a  question  between    the  parties 
themselves,  and  did  not  in  any  way  concern 
the  plaintiff  i.    So,  also,  it  is  quite  Immateriai 
whether  the  Katie  Kraft  note  was  originally 
made  to  her,  or  to  her  husband  Jose^Si,  and 
bv  him  en  lorsed  to  her.    There  is  very  little, 
if  anything,  to  indicate  that  it  did  not  represent 
a  bona  fide  debt,  or  that  Catharine  Schwartx* 
the  mortgagee,  was  not  held  for  its  paymenu 
In  addition  to  this,  however,  Mrs.  Kraft,  her- 
self, filed  an  intervening  petition,  claiming  the 
amount  of  the  note  and  the  benefit  of  the 
mortgage  to  Catharine  Schwartz,  and  a  sep- 
arate decree  was  made  in  her  favor. 

Upon  the  whole,  we  think  the  court  below 
was  correct  in  sustaining  this  mortgage. 

5.  The  mortgage  to  Frank  B.  Keat  covered 
the  property  both  at  Fort  Madison  and  Chari- 
ton, and  was  given  to  secure  tbe  payment  of  a 
note  for  $2500,  executed  by  Schwartz,  March 
1,  1884,  and  payable  one  year  after  date.  Hia 
decree  was  for  $8601.42. 

In  this  connection  a  motion  was  made  by 
Kent  to  dismiss  the  appeal  from  the  allowance 
of  his  claim,  upon  the  ground  that  the  recjuisite 
amount  is  not  mvolved  to  give  Jurisdiction  to 
*this  court.  We  think  this  motion  8hould[047 
be  granted.  It  is  true,  the  four  mortgagees  were 
made  joint  defendants  to  the  bill,  butln  reality 
their  interests  were  several.  The  mortgages 
were  separate,  and  a  several  and  distinct  decree 
was  made  in  favor  of  each  for  the  payment  of  his 
claim.  A  separate  bill  would  have  lain  agaiosi 
each  mortgage,  but  as  certain  of  the  questiona 
involyed  were  common  to  all  mortgages,  they 
were,  as  matter  of  convenience,  all  made  par- 
ties to  the  same  biU.  The  rulings  of  ibis  court 
are  uniform  and  consistent  to  the  effect  that, 
where  several  plaintiffs  claim  under  the  same 
title,  and  the  determination  of  the  cause  neoea- 
sarily  involves  the  validity  of  that  title,  thto 
court  has  jurisdiction,  though  the  iodividoal 
claims  do  none  of  them  exceed  the  requisite 
amount,  but  when  the  matters  in  dispute  are 
separate  and  distinct,  and  are  joined  in  one 
STUt  for  convenience  or  economy,  the  case  will 
be  dismissed  as  to  claims  not  exceeding,  $5000. 
Schvoed  V.  Smith,  106  U.  S.  188  [27:  IMl;  Ham- 
ley  V.  United  States,  108  U.  S.  548  [37:  8201; 
Stewart  v.  Dunham,  115  U.  S.  6!  120:  8291; 
Estes  V.  Ounter,  121  U.  8.  183  [80:  884];  04^ 
son  V.  Shufeldt,  122  U.  S.  27  [80:  10881:  ^t^ 
derson  v.  Carbondale  Coul  d  C  Oo,  \4b  U.  & 
25  [85:  8821;  Neu>  Orleans  Fac  R.  Co.  t. 
Parker,  148  U.  S.  42  [86:  661;  Chapmmn  ▼ 
Handiey,  151  U.  S.  443  [88:  22«]. 

As  it  is  clear  in  this  c:ise  that  the  validity  of 
each  mortgage  depended  upon  its  own  consid- 
eration, independent  of  the  others,  and  the  de- 
cree in  favor  of  each  mortgagee  was  several 
and  distinct,  the  motion  to  dismiss  must  be 
gracted. 

And  we  agree  that  there  was  no  error  in  tbe 
court  below  holding  the  other  mortgages  lobe 
valid  securities,  and  entitled  to  preference  as 
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tetinsttheatUcliiDg  creditors,  the  appeal  as 
toEfotmust  be  dismissed,  und  as  to  the  oth- 
tn  ibe  decree  of  the  circuit  court  must  be 
affixmed. 


648]   R  B.  HOOPER.  Piff,  in  Err., 

9, 

STATE  OP  CALIFORNIA. 
(Bee&  a  Reporter's ed.  M8-664.) 

Bight  cfforeiffn  corporation  to  do  buiiness  in 
a  ttalt — insurance  buaine»9 — power  of  state 
—inUntate  commerce — UVi  Amendment^ 
Ctlifornia  Penal  Code. 

L  Aitate  has  the  power  to  exclude  foreltni  fire 
md  mariDe  losurance  oompanles  altogether 
from  ber  t^ritory,  or  to  enforce  any  conditions 
imposed  by  her  laws  as  preliminary  to  the  trans- 
actioo  of  bosinees  within  her  conlines  by  a  f  or- 
cwn  company,  and  to  prohibit  a  citizen  from 
eootncting  within  ber  jurisdiction  with  any  for- 
eisD  company  which  has  not  acquired  the  privil- 
ttt  of  tjuoiging  in  business  therein. 

i  Tbe  business  of  a  foretfirn  company  writing 
flwioe  insurance  Is  not  protected  by  the  inter- 
aate  commerce  clause  of  tbe  Constitution. 

L  Hie  14th  Amendment  does  not  guarantee  the 
dtisea  tbe  riffbt  to  make  within  his  state,  either 
directly  or  indirectly,  a  contract,  the  making 
wbereof  Is  constitutionally  forbidden  by  the 
ttate. 

i  Section  49  of  tbe  Penal  Code  of  California, 
tbat  a  person  who  procur«>8  insurance  for  a  resi- 
dent of  the  state  from  an  insurance  company 
DOC  incorporated  under  its  laws  and  which  has 
BotflM  the  bond  required  by  the  laws  of  the 
Utte,  is  guilty  of  a  misdemeanor,  is  not  a  regula- 
UoQ  of  commerce  and  does  not  violate  any  con- 
situtiotiai  right,  and  is  not  reputrnant  to  any  of 
the  prorifions  of  the  Constitution  of  the  United 
States;  and  a  marine  Insurance  procured  for  a 
wrident,  fiom  a  foreiirn  company,  by  a  broker 
vko  is  a  resident,  is  a  procuring  within  the  state, 
sad  a  violation  by  tbe  broker  of  said  statute. 

[No.  7.] 

^mai  Oct.  10,  16-94.    Decided  Jan.  7, 189S. 

|K  ERROR  to  the  Superior  Court  of  the 
I  Cit?  and  Couufy  of  San  Fraucisco,  State  of 
uKfornia,  to  review  a  judgment  of  tbat  court, 
iffirmiog  a  Judgment  of  a  police  court  of  the 
^  diy  and  countj.  finding  R.  B.  Hooper 
m\iy  of  tbe  misdemeanor  of  procuring  for  a 
fBideDi  of  tbe  state  insurance  from  a  foreign 
»*ur«nce  company,  that  bad  not  complied 
^ith  tbe  laws  of  the  state,  and  sentencing  bim 
to  pay  a  fine,  and  in  default  thereof,  to  be  im- 
Pnsoocd.    Affirmed. 

JJon.— -it  to  interstate  commerce,  regtUatUm  of; 
JJ*"'  <Jf  Congress,  how  far  exetuslve,  see  note  to 
etoooester  Ferry  Co.  y.  Pennsylvania, »:  169. 
'^topowerofOonoress  to  regulate  commerce^  see 
■«•  to  Gibbons  t.  Ogden,  (k  23,  and  Brown  v. 
Ji«»7land, «:  «78. 

J^iofwrisdUtUm  of  Federal,  overstate  court  s,neeeS' 
*»  V  Federal  queetion;  what  ctmstUutes  Federal 
fMtion.aee  note  to  Uamblin  v.  Western  Land  Co. 


Statement  by  Mr.  Justice  White: 

Section  623  of  tbe  Political  Code  of  the  State 
of  California  provides  as  follows: 

**The  insurance  commissioner  must  require 
every  company,  association,  or  individual  not 
incorporated  under  tbe  laws  of  this  state  and 
pro|X)siDg  to  transact  insurance  business  by 
agent  or  agents  in  this  state,  before  commenc- 
ing  such  business  to  file  in  bis  ofi3ce  a  bond  to  be- 
signed  bv  tbe  person  or  firm,  oflScer,  or  agent, 
as  piincipal.  with  two  sureties  to  be  approved 
by  tbe  commissioner,  in  tbe  penal  sum  of  $2000, 
for  each  insurance  company,  association,  firm 
or  individual  for  whose  account  it  is  proposed 
to  collect  premiums  of  insurance  in  this  state. 

"The  condition  of  such  bond  to  be  as  fol* 
lows: 

"Furst.  That  the  person  or  firm,  agent  or 
oflacer  named  therein,  acting  on  behalf  of  the 
company,  association,  firm  or  individual, 
named  therein,  will  pay  to  the  treasurer  of  the 
county,  or  city  and  county  in  which  tbe  prin- 
cipal ottice  of  the  agency  is  located,  such  sum 
per  quarter,  quarterly  in  advance,  for  a  license 
to  transact  an  insurance  business  or  such  other 
Hcense  ♦as  may  be  imposed  by  law  as  [64^ 
long  as  the  agency  remains  in  the  bands  of  the 
person  or  firm,  agent  or  officer  named  as  princi- 
pal in  the  bond. 

"Second.  That  the  person  or  firm,  oflScer  or 
agent  will  pay  to  the  state  all  stamp  or  other 
duties  on  the  gross  amounts  insured  inclusive 
of  renewals  on  existing  policies. 

"Third.  Tbat  tbe  ^rson,  firm,  agent  or  cor- 
poration named  therein  will  conform  to  all  pro- 
visions of  tbe  revenue  or  other  laws  made  to 
govern  tbem." 

Section  040  of  the  Penal  Code  of  California 
is  as  follows: 

"Every  person  who  in  this  state  procures  or 
agrees  to  procure  any  insurance  for  a  resident 
01  this  slate  from  any  insurance  company  not 
incorporated  under  tne  laws  of  this  state,  un- 
less  such  company  or  its  agent  has  filed  tbe 
bond  required  by  the  laws  of  this  state  relative 
to  insurance,  is  guilty  of  a  misdemeanor." 

,0n  the  29th  day  of  September,  1888,  the 
plaintiff  in  error  was  charged  before  tbe  police 
court  of  the  city  and  county  of  San  Francisco 
with  having,  on  tbe  first  day  of  April,  1888, 
"in  the  city  and  county  of  San  Francisco," 
committed  the  misdemeanor  of  procuring  in- 
surance on  account  of  foreign  companies  tbat 
have  not  complied  with  the  laws  of  this  state; 
with  having,  "then  and  there  procured  for  a 
resident  of  this  state  insurance  from  an  insur- 
ance company  not  incorporated  under  tbe  laws 
of  this  state,  to  wit,  China  Mutual  Insurance 
Company  of  Boston,  said  company  or  its  agents 
not  then  or  there  having  filed  tbe  bond  re- 
quired by  tbe  laws  of  this  state  relative  to  in- 
surance." A  Jury  having  been  waived,  the 
case  was  tried  by  the  court,  and  the  defendant 
having  been  found  guilty  was  sentenced  to  pay 
a  floe  of  |5,  and,  in  default  tbereof,  to  be  im- 
prisoned in  the  city  prison  for  twenty -four 
hours.  Motions  In  arrest  and  for  a  new  trial 
were  made  on  several  grounds,  among  which 
it  is  necessary  only  to  state  tbe  following: 

"Second.  For  tbat  tbe  statute,  to  wit,  scc'ion 
439  of  tbe  Penal  Code  of  tbe  state  of  Califor- 
nia, amounts  to  and  is  a  rej^ulation  of  com- 
merce between  tbe  several  states  and  foreicQ 
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^50]  *oat!oD8,  aDd  is  therefore  in  violation  of 
para^rraph  3,  section  8,  of  article  1  of  the  Con- 
stitution of  the  Uoited  States. 

••Third.  For  that  section  489  of  the  Penal 
Code  of  the  state  of  California  is  in  yiolatioo 
of  the  coostitutiooal  right  of  the  defendant  to 
transact  any  business  in  the  state  of  California 
which  is  not  opposed  to  the  good  morals  or 
liealth  of  the  community. 

••Fourth.  That  the  said  statute  is  not  a  po 
lice  regulation. 

•'Fifth.  For  that  said  statute  is  in  violation 
of  the  14th  Amendment." 

The  motions  having  been  overruled,  the 
•cause  was  taken  by  appeal  to  the  superior 
-court  of  the  city  and  county  of  San  Francisco, 
the  highest  court  to  which  an  appeal  is  per- 
missible under  the  constitution  and  laws  of 
the  state  of  California. 

The  facts  were  stated  as  follows: 

••That  the  firm  of  Johnson  &  Higgins  are 
average  adjusters  and  insurance  brokers,  re- 
siding and  having  their  principal  place  of  busi- 
ness in  the  city  of  New  York,  state  of  New 
York. 

•'That  as  insurance  brokers  they  prqcure  for 
other  persons,  of  whatever  state  resident,  and 
on  the  request  of  such  persons,  insurance  on 
ships  and  vessels,  cargoes  and  freights,  from 
insurance  companies  not  incorporated  under 
the  laws  of  the  state  of  California,  or  doine 
business  therein  as  provided  by  the  laws  of 
said  state. 

'•That  they  receive  from  said  companies  the 
marine  policies  issued  by  said  companies  so 
insuring  said  ships  or  vessels  and  deliver  them 
to  the  party  or  parties  for  whom  they  have 
procured  the  same. 

"That  the  said  firm  of  Johnson  &  Higgins 
At  all  times  herein  mentioned  had  a  place  of 
business  in  the  city  and  county  of  San  Fran- 
oisco,  state  of  California,  and  that  the  defend- 
ant had  at  all  the  times  herein  mentioned  charge 
of  said  busineiis  as  the  employe  and  agent  of 
said  Johnson  &  Higgins,  and  not  otherwise. 

••That  on  the  18th  day  of  March,  1888,  C.  W. 
Mott,  a  resident  of  the  state  of  California,  in- 
-651]  quired  of  said  defendant  if  *he,  the  said 
<lefendant,  as  the  agent  of  Johnson  &  Higgins, 
oould  procure  the  said  Johnson  &^Higgins  to 
place  a  certain  amount  of  insura'nce  on  the 
ateamer  'Alliance'  of  San  Francisco,  at  a  cer- 
tain named  rate  of  premium;  to  which  said 
-defendant  replied  he  would  see  what  could  be 
vdone  in  respect  to  the  same. 

••That  thereupon  the  said  defendant  in- 
formed Johnson  &  Higirins  of  the  inquiry  of 
said  Mott  and  requested  them  to  advise  him. 
the  said  defendant,  of  what,  if  anything,  they 
had  done  or  could  do  in  the  premises;  that  in 
•complinnce  with  the  said  request  of  the  said 
defendant,  said  Johnson  dc  Higgins  tele- 
graphed to  said  defendant  as  follows: 

"  'Alliance,  four  thousand  dollars,  done  in 
American  form,'  but  did  not  advise  said  de- 
fendant of  the  name  of  the  company  in  which 
«aid  insurance  had  been  placed. 

"The  contents  of  the  telegram  above  named 
were  communicated  by  the  defendant  to  said 
Mott.  In  April,  1888,  said  firm  of  Johnson  & 
Higgins  forwarded  to  the  said  defendant  the 
policy  of  the  'China  Mutual  Insurance  Com- 
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pany,'  insuring  four  thousand  dollars  on  said 
steamer  'Alliance.' 

"Said  insurance  company  not  then  and  there 
being  a  company  incorporated  under  the  hiws 
of  the  state  of  California,  and  not  then  and 
there  having  by  itself  or  its  agents  filed  the 
bond  required  hj  the  laws  of  the  said  state  of 
California  relating  to  insurance,  this  policy 
was  delivered  by  the  defendant  to  said  Mott, 
and  thereupon  the  said  Mott  paid  to  the  said 
defendant,  as  agent  of  Johnson  &  Higirins,  the 
premium  for  said  insurance.  This  premium 
was  deposited  by  the  defendant  in  a  bank  in 
San  Francisco  to  the  credit  of  Johnson  A  Hig- 
gins. and  Johnson  &  Higgins  were  duly  ad- 
vised by  him  that  said  premium  had  been  col- 
lected and  the  amount  deposited  in  the  bank  to 
their  credit. 

"All  the  said  verbal  acts  by  said  Mott  and 
also  of  said  defendant,  and  all  acts  of  defend- 
ant as  agent  in  said  procuring,  were<looe  in  the 
city  and  county  of  San  Francisco,  state  of 
California." 

On  the  foregoing  statement  the  judgment 
below  was  affirmed  upon  the  ground  **Liiat  ibe 
facts,  as  they  appear  of  ♦reccnl  herein,  |Oot2 
bring  the  act  of  defendant  within  tlie  true  inient 
and  meaning  of  section  4^0  of  the  Penal  Code  of 
the  state  of  California,"  and  that  "on  the  facts 
in  this  case,  said  Act  is  not  repugnant  to  any 
of  the  provisions  of  the  Constitution  of  the 
United  States." 

Mr,  Jno.  E.  Paraoiuif  for  plaintiff  in 
error: 

The  right  of  the  plaintiff  in  error  to  pursue 
any  lawful  business  or  vocation  is  guaranteed 
him  by  the  14ih  Amendment. 

Powell  V.  Pennsylvania,  127  U.  8.  678  (82: 
258);  Butdiers  Union  8.  H,  d  L.  8.  L.  G>,  v. 
Orescent  City  L.  8.  L.  A  8.  U.  Oo.  Ill  U.  a 
746  (28-  585);  People  v.  Varx,  09  N.  T.  877. 
52  Am.  Rep.  84;  B/s  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636. 

The  provisions  «f  the  penal  code  go  far  b* 
yond  the  scope  of  the  provision  of  the  political 
code,  to  carry  which  into  execution  it  tbelr 
professed  purpose  and  sole  .lustifiraiion.  and 
far  beyond  the  rightful  powei  of  the  state  of 
which*  the  political  code  is  an  exercise. 

Cooper  MJg,  Co.  v.  Ferguson,  113  U.  8.  727 
<28: 1187). 

The  contention  by  the  plaintiff  in  error,  that 
the  commerce  section  was  violated,  rests  upon 
the  obvious  difference  between  fire  Insuranctr, 
which  is  necessarily  local,  the  propertv  ooo- 
cerned  in  which  need  not  be  subject  of  com- 
merce, and  marine  insurance  upon  vetsels, 
which  are  the  most  ordinary  and  oeccsanry 
vehicles  of  commerce. 

Pensacoln  Telcfj  Co.  v.  Wesiem  U.  TeUg.  Os. 
06  U.  S.  1  (24:  708>:  Western  U.  TtUg.  Co.  v. 
Texas,  105  U.  S.  460  (26: 1067);  Wabo'^  8t.  L 
d  P.  R,  Go.w.  lUinois.  118  U.  8.  557  (HO:  244>, 
1  Inters.  Com.  Rep.  81;  Western  U.  Tteg.  0». 
V.  FendUton,  122  U.  8.  847  (80: 1187).  1  Inters. 
(?om.  Rep.  806;  IjOoup  v.  MobiU,  127  U.  S. 
640(82:811),  2  Inters.Com  Rep.  184:  EMbinu 
V.  f^ielhy  County  Tailing  Dint.  120  U.  8,  489 
(80:  604).  1  Inters.  Com.  Rep.  45:  Asher  v. 
Texas,  128  U.  8.  129  (88: 868),  2  Inters.  Com. 
Rep.  841. 
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The  prorision  of  the  California  Penal  Code 
tuiiioc  be  sustained  upon  any  theory  that  it 
va»  witbin  the  police  power  of  the  state. 

Minnesota  v.  Barber,  18611.  8.  813(34:  455), 
llDters.  Conn.  Rep.  185;  Leiey  ▼.  Hardin,  135 
C.  S.  100  (34: 128).  8  Inters.  Com.  Rep.  36; 
Wemngy,  Michigan,  116  U.  S.  446  (29:  691); 
MMgUrw,  Kansas,  123  U.  8.  623  (81:  205);  New 
Orieniu  Qae  Light  Co.  v.  Louisiana  Light  d 
EP  d  Mfg.  Co,  115  U.  8.  650  (29:  516). 

Messrs,  A.  B.  Browne*  T.  G,  Van  Ness  and 
A.  T.  Bhtton,  for  defendant  in  error: 

The  ri^bt  of  a  state  to  prescribe  the  condi- 
tMosnpon  which  foreign  corporations  may  be 
idmitted  to  transact  business  witbin  its  bor- 
^cfs  bss  been  frequently  asserted  and  uniformly 
iUjtaioed. 

hnl  V.  Virginia,  75  U.  8.  8  Wall.  168  (19: 
«7»;  Dueat  ▼.  Chicago,  77  U.  8.  10  Wall.  410 
n$!»73);  DopU  V.  Continental  Ins.  Coi^W. 
&  535  (24:  14S);  Philadelphia  F.  Asso.  v.  Neio 
Tsrk,  119  U.  8. 110(dO:  342);  Pembina  Consol, 
3iker  Min.  d  M.  Co.  v.  Pennsylvania,  125  U. 
&  161  (31:  650)  2  Inters.  Com.  Kep.  24. 

The  only  restrict  ion  is  that  the  terms  im- 
posed must  not  be  inconsistent  with  the  Con- 

Baron  ▼.  Bumside,  121  U.  8.  186  (30: 915), 
1  Iniers,  Com.  Rep.  295;  Lafayette  Ins,  Co.  v. 
Frenek,  56  U.  S.  18  How.  404  (15:  451):  Horn 
/u  Co.  V.  Morse,  87  U.  8.  20  Wall.  455  (22: 
3691,  St.  dair  v.  Cor,  106  U.  8.  850  (27:  222); 
Phiiaddpfiia  F.  Asso.  v.  Neto  York,  supra. 

And  the  power  to  prohibit  the  transaction  ot 
insioess  within  the  state  by  a  corporation,  or 
d»8  of  corporations,  includes  the  power  to 
pQoisb  the  violation  of  such  prohibition. 

Mms  f .  State.  65  Miss.  56. 

The  Slate  has  the  power  to  punish  criminally 
tbe  dealing  with  a  corporation  forbidden  to 
trufaet  b'.isiness  within  the  state,  and  it  may 
paoi&h  either  the  principal  or  agent,  to  the 
transaction  of  both. 

Com.  y.  Biddle,  11  L.  R  A.  561, 139  Pa.  605. 

Whether  or  not  the  act  charged  was  com- 
«Ued  within  the  city  and  county  of  8an 
Prtodac  >,  as  charged,  or  elsewhere,  was  a 
mMioo  of  fact,  to  be  determined  by  the  Cali- 
waia  coutts.  and  their  decision  that  it  was 
«oainiited  wiihio  the  city  and  county  of  8an 
Fnadsco,  however  erroneous,  cannot  be  re 
wred  in  this  proceeding. 

Kansas  Endoiomeni  d  Ben.  Asso.  y.  Kan- 
m,  m  U.  8.  103  (30:  593);  Arrowsmith  y. 
BsrwHming,  118  U.  8. 194  30:  218);  Bepubliean 
Siser  Bridge  Co.  v.  Kansas  Pac.  R.  Co.  92  U. 
&  »17(23:  516i:  Merced  Min.  Co.  y.  Boggs,  70 
r.  8. 8  Wall.  304(18:245;. 

Tbe  statute  is  not  in  violation  of  section  1  of 
tbe  14tb  Amendment.  The  statute  abridges 
■0  privilege  or  immunity  of  the  insurance 
<(apany.  A  n  insurance  company  is  a  citizen 
vitbio  tbe  oieauing  of  the  first  clause  of  the 
Affieodinent. 

fit**  of  .Augusta  y.  Ektrle,  38  U.  8. 13  Pet. 
»  00:  30^);  Piul  y.  Virginia,  75  U.  8.  8 
WiD.  168  (19:  357);  Liverpool  d  L.  L.  d  F. 
Aw.  Cb.  V.  (Hiter.  77  U.  8.  10  Wall.  566  (19: 
MM);  Insurance  Go.  w.  New  Orleans,  1  Woods, 
«5. 

Kcr  a  "person,'*  when  operating  in  a  state 
<tber  than  that  of  iU  creation. 


PhOaddphia  F.  Asso.  y.  New  York,  119  U. 
8.  110  (80:  342). 

The  right  of  review  of  this  court  is  confined 
solely  to  the  determination  of  the  validity  or 
invalidity  of  tbe  state  statute. 

The  only  purpose  for  which  the  record  will 
be  examined  is  to  determine  the  existence  of  a 
Federal  question. 

Craig  v.  Missouri,  29  U.  8.  4  Pet  410 
(7: 903). 

The  statute  does  not,  by  reason  of  its  opera- 
tion in  this  case,  abridge  any  privilege  or  im- 
munity  of  Mott  for  whom  the  policy  was  pro- 
cured, nor  of  plaintiff  in  error,  whether  he 
acted  as  the  agent  of  Mott  or  the  company;  nor 
does  it  deprive  either  of  these  persons  of  prop- 
erty without  due  process  of  law,  nor  deny  to 
either  of  them  the  equal  protection  of  the  laws. 

Butchers  Benev.  Asso.  v.  Crescent  City  L.  S. 
L.  d8.K  Co.S3  U.  8.  16  Wall.  36  (21:  894) ; 
Ex  parte  Kemmler,  136  U.  8.  436  (34:  519); 
Ward  V.  Farwell,  07  HI.  593;  Lothrop  v.  Sted- 
man,  42  Conn.  5S3;  Pierce  v.  Kimball,  9  Me. 
54,  23  Am.  Dec.  537;  Shepperd  v.  Sumter 
County  Comrs.  59  Ga.  535.  27  Am.  Rep.  394; 
State  y.  Callicutt,  1  Lea.  716;  Fry  y.  State,  63 
Ind.  552, 30  Am.  Rep.  238:  Cooley.  Const.  Lim. 
748-745;  Barbier  v.  ConnoUy,  113  U.  S.  27(28: 
923);  Bowman  y.  Ijcwis,  101  U.  8.  22  (25;  980»; 
Home  Ins.  Co.  v.  New  York,  184  U.  8.  594  (33: 
1025);  Minneapolis  d  St.  L.  R  Co.v.  Beckwit/t, 
129  U.  8.  26  (82:  585). 

The  statute  is  not  a  regulation  of  commerce. 

Oibbons  v.  Ogden,  22  U.  8.  9  Wlieat.  1  (6: 
23);  Paul  v.  Virginia,  75  U.  8.  8  Wall.  16» 
(19:  857):  Liverpool  d  L.  L.d  F.  Ins.  Co.  y. 
Oliver,  77  U.  8.  10  Wall.  596  (19: 1029). 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  principle  that  theri^bt  of  a  foreign  cor- 
poration to  engage  in  business  within  a  state 
other  than  that  of  its  creation,  depends  solely 
upon  the  will  of  such  other  state,  has  been  long 
settled,  and  many  phases  of  its  application  have 
been  illustrated  by  the  decisions  of  this  court. 
Bank  of  Augusta  v.  Ekirle,  88  U.  8. 18  Pet.  519 
[10:274];  LafavetU  Ins.  Co.  y.  French.  59  U. 
8.  18  How.  404  |15:  451];  Society  for  Savings 
y.  Coite,  73  U.  8. 6  Wall.  594  [18: 897];  Provi- 
dent Inst. for  Savings  y.  Massacliusetts,  78  U. 
8.  6  Wall.  611  [18:  907];  Hamilton  Mfq.  Co.  y. 
MassachuHctti,  73  U.  8.  6  Wall.  632  '  ' 


Paul  y.  Vtrqinia,  75  U.  8.  8  Wall.  10^ 
Ducat  y.  Chicago,  Tl  U.  8.  10  Wall, 
972];  Philadelphia  d  R.  R.  Co.  v.  Pennsylva- 
nia C*  State  Tax  on  Roilway  Cross  Receipts^') 
82  U.  S.  15  Wall.  284  [21: 164];  Union  Pac.  R. 
Co.  V.  Peniston,  85  U.  8.  18  Wall.  5  [21:  787]; 
Minot  y.  Philadelphia,  W.  d  B.  R  Co  r Dela- 
ware R.  Tax")  85  U.  8. 18  WaU.  206  [21:8881; 
7'avlor  y.  Seeor  C'State  R.  Tax  Case^*)  92  U. 
8.  575  [23:  663];  Philadelphia  d  8.  M.  S8.  Co. 
y.  Pennsylvania,  122  U.  8.  826  [80:  1200],  1 
Inters.  Com.  Rep.  308;  Cnlifornia  v.  Central 
Pac.  R  Co.  127  U.  8.  1  |32:  150].  2  Inters. 
Com.  Rep.  158;  Home  Ins.  Co.  y.  New  York, 
184  U.  8.  594  [83:  1025 1;  Maine  v.  Grand 
Trunk  R,  Co.  142  U.  8. 217  [35: 9941.  8  Inters. 
Com.  Rep.  807;  Ashley  y.  E^an,  153  U  8.  455 
[38:778). 
Whilst  there  are  exception!  to  this  rule,  they 
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embrace  only  cases  where  a  corporation  created 
by  one  state  rests  its  right  to  enter  another  and 
to  engage  in  business  therein  upon  the  Federal 
nature  of  its  business.  As,  for  instance,  where 
it  has  derived  its  being  from  an  Act  of  Con- 
gress, and  has  become  a  lawful  agency  for  the 
performance  of  governmental  or  quasi  goyem- 
mental  functions,  or  where  it  is  necessarily  an 
053]instrumentality  *of  interstate  commerce, 
or  its  business  constitutes  such  commerce,  and 
is,  therefore,  solely  within  the  paramount  au- 
thority of  Congress.  In  these  cases,  the  excep- 
tional business  is  protected  against  interference 
by  state  authority.  The  reasons  upon  which 
the  exceptions  to  the  general  rule  are  based 
have  been  often  explained.  Western  V,  Tdeg, 
Co,  V.  Texas,  105 U.  8.  4(J0  [26:1067];  QlovcesUr 
Ferry  Co,  v.  Pennsylvania,  114  U.  8.  196. 205, 
211  [29: 158, 162, 1641, 1  Inters.  Com.  Rep.  382; 
Philadelphia  dt  8,  m,  JSS.  Co,  v.  Pennsylvania, 
122  U.  8.  326,  842  [80:  1200,  1203].  1  Inters. 
Com.  Rep.  808;  McCaU  v.  California,  186  U. 
8.  104.  110  [84:  392.  393];  Norfolk  AW,R,Co, 
V.  Pennsylvania,  136  U.  8.  114,  118  [84:  394, 
896],  8  Inters.  Com.  Rep.  178;  Pickard  v.  PnU- 
wan  Southern  Car  Co,  117  U.  8.  84  [29:  7851; 
Robfnns  v.  Shelby  County  Taxing  Bist,  120  U. 
8.  489  [30:  694],  1  Inters.  Com.  Ren.  45;  Le- 
loup  V.  A/obile,  137  U.  8.  640  [82: 311].  2  Inters. 
Cora.  Rep.  134;  Asherv,  Texas,  128  U.  S.  129 
[82:  868],  2  Inters.  Com.  Rep.  241;  StoughUn- 
lurah  V.  Hennick,  129  U.  8. 141  |32:  637];  Me- 
Call  V.  California,  186  U.  8.  104  [34:  391],  3 
Inters.  Com.  Rep.  181;  Crvteher  v.  Kentucky, 
141  U.  8.  47  [85:  649]. 

In  the  cose  last  cited  the  precedents  were 
fully  reviewed,  and  the  goveminf?  reasons  of 
the  law  upon  this  subject  were  clearly  eluci- 
dated. 

The  contention  here  is  that,  inasmuch  as  the 
contract  was  one  for  marine  insurance,  it  was 
a  matter  of  interstate  commerce,  and  as  such 
beyond  the  reach  of  state  authority,  and  in- 
cluded among  the  exceptions  to  the  general 
rule.  This  proposition  involves  an  erroneous 
conception  of  what  constitutes  interstate  com- 
merce. That  the  business  of  insurance  does 
not  eenerically  appertain  to  such  commerce 
has  been  settled  since  the  case  of  Paul  v.  Vir- 
ginia, supra.  See  also  Philadelphia  Fire  Asso, 
V.  New  fork,  119  U.  8.  110  [80:  842],  and  au- 
thorities there  cited. 

Whilst  it  is  true  that  in  Paul  v.  Virginia,  and 
in  most  of  the  cases  in  which  it  has  been  fol- 
lowed, the  particular  contract  under  consider- 
ation was  for  insurance  against  fire,  the  prin- 
ciple upon  which  these  cases  were  decided  in- 
▼o{ved  the  question  of  whether  a  contract  of 
Insurance,  of  any  kind,  constituted  interstate 
commerce.  The  court  in  reaching  its  conrlii- 
sion  upon  this  question  was  not  concerned  with 
any  matter  of  distinction  l)etween  marine  and 
fire  insurance,  but  proceeded  upon  a  broad  anal 
ysis  of  the  nature  of  interstate  commerce  and  of 
the  relation  which  insurance  contracts  general 
654]  ly  bearnhereto.    Thus  in  Paul  v.  Vir- 

finia,  the  court,  speaking  through  Mr,  Justice 
'ield,  baid:  ''Issuing  a  policy  of  insurance  is 
not  a  transaction  of  commerce.  The  policies 
are  simply  contracts  of  indemnity  against  loss 
by  fire,  entered  into  between  the  corporations 
snd  the  assured,  for  a  consideration  paid  by  the 
latter.    These  contracts  are  not  articles  of  com- 
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merce  in  any  proper  meaning  of  the  word. 
They  are  not  subjects  of  trade  and  barter,  of- 
fered in  the  market  as  something  having  ao 
existence  and  value  independent  of  the  parties 
to  them.    They  are  not  commodititt  to  be 
shipped  or  forwarded  from  one  state  to  another, 
and  then  put  up  for  sale.    They  are  like  other 
personal  contracts  between  parties  which  are 
completed  by  their  signature  and  the  transfer 
of  the  consideration.    8uch  contracts  are  not 
interstate  transactions,  though  the  parties  may 
be  domiciled  in  different  states.    The  policies 
do  not  take  effect— are  not  executed  contracta 
— until  delivered  by  the  agent  in  Virginia, 
They  are,  then,  local  transactions,  and  are  gor- 
erncKi  by  the  local  law.    They  do  not  ooosSi- 
tute  a  part  of  the  commerce  between  the  statea 
any  more  than  a  contract  for  the  purchase  and 
sale  of  eoods  in  Virginia  by  a  citizen  of  New 
York  whilst  in  Virginia  would  constitute  » 
portion  of  such  commerce." 

This  language  was  reiterated  in  the  case  of 
Philadelphia  Fire  Asso,  v.  New  Tork,  supra. 
In  Cruteher  v.  Kentucky,  supra,  the  court,  in 
applying  the  exception  to  the  general  rule,  held 
that  the  state  of  Kentucky  was  without  power 
to  prevent  a  corporation  engaged  in  interstate 
commerce  from  entering  that  state  and  carry- 
ing on  its  business  therein,  and  also  pointed 
out  the  distinction  between  the  making  of  coo- 
tracts  of  insurance  and  interstate  commerce,  or 
the  necessary  instrumentalities  thereof,  as  fol- 
lows: **The  case  is  entirely  different  from  that 
of  foreign  corporations  seeking  to  do  a  buaioeat 
which  cfoes  not  belong  to  the  regulating  power 
of  Congress.  The  insurance  business,  for  ex- 
ample, cannot  be  carried  on  in  a  atate  by  a  for- 
eign corporation  without  complying  with  all 
the  conditions  imposed  bv  the  leeislation  of 
that  state.  8o  witn  regard  to  manufacturing 
corporations,  and  all  other  corporationa  whose 
business  is  of  a  local  and  domestic  nature, 
which  *would  include  express  compa-  [OM^ 
nies  whose  business  is  confined  to  points  and 
places  wholly  within  the  state.  The  cases  to 
this  effect  are  numerous." 

It  is  evident,  then,  as  we  have  said  above,. 
that  the  attempt  to  so  distinguish  t)etween  pol- 
icies of  marine  insurance  and  policies  of  fire 
insurance,  as  to  reach  the  deduction  that  there 
is  a  constitutional  difference  between  the  busi- 
ness of  a  corporation  issuing  policies  of  one 
kind  and  that  of  a  corporation  dealing  in  poli- 
cies of  the  other  kind,  which  affects  the  ques> 
tion  of  a  state's  authority  to  control  the  busi- 
ness of  either,  is  based*  upon  a  fundamental 
miscon<*eption  of  the  nature  of  the  coosiitu- 
tlonal  provision  relied  upon.  It  ignores  the 
real  distinction  upon*  which  the  general  rale 
and  its  exceptionn  are  based,  and  which  con- 
sists  in  the  difference  between  interstate  com- 
merce or  an  instrumentality  thereof  on  the  or^ 
side  and  the  mere  incidents  which  may  attend 
the  carrying  on  of  such  commerce  on  toe  other. 
This  distinction  has  always  been  carefully  ob- 
served, and  is  clearly  defined  by  the  authori* 
ties  cited.  If  the  power  to  regulate  interstate 
commerce  applied  to  all  the  incidents  to  which 
such  commerce  might  give  rise  and  to  all  coo- 
tracts  which  miffht  be  made  in  the  course  of 
its  transaction,  that  power  would  embrace  the 
entire  sphere  of  mercantile  activity  in  any  way 
connected  with  trade  between  the  ststes;  and 
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tranld  exclude  ittate  cootrol  over  many  con- 
mcts  pure] J  domestic  in  tbeir  nature. 

Tbe  business  of  insurance  is  not  coramerco. 
Tbeeootraci  of  insurance  is  not  an  instrumen- 
tality of  commerce.  The  mailing  of  such  a 
«ootiact  is  a  mere  incident  of  commercial  in- 
tercoarae,  and  in  tbis  respect  there  is  no  differ- 
«ac«  whatever  between  inRurance  against  fire 
and  msu ranee  against  "tbe  perils  of  tbe  sea." 

Tbe  state  of  California  has  the  power  to  ex- 
«lode  foreign  insurance  companies  altogether 
from  ber  territory,  whether  they  were  formed 
for  tbe  porpoee  of  doing  a  fire  or  a  marine 
boiiaeM.  She  has  Uie  power,  if  she  allows 
aaj  radi  companies  to  enter  her  confines,  to  de- 
loiDiDe  tbe  conditiona  on  which  the  entry  shall 
bt  made.  And  as  a  necessary  consequence  of 
ker  possession  of  these  powers,  she  has  the 
650]  right  to  ^enforce  any  conditions  imposed 
br  ber  laws  as  preliminary  to  the  transaction 
«f  business  within  her  confines  bv  a  foreign 
eorporatioo.  whether  the  business  is  to  be  car- 
ried on  through  otticers  or  through  ordinary 
a^ts  of  the  company,  and  she  has  also  the 
farther  right  to  prohibit  a  citizen  from  con- 
tiseting  wTthin  ber  Jurisdiction  with  any  for- 
eign company  which  baa  not  acquired  tbe 
priril^e  of  engaging  in  business  therein,  either 
ii  bif  own  behalf  or  through  an  agent  empow- 
ered to  that  end.  The  power  to  exclude  em- 
bnces  the  power  to  regulate,  to  enact  and  en- 
force all  legislation  in  regard  to  things  done 
vitbin  the  territory  of  the  state  which  may  be 
directly  or  incidentally  requisite  in  order  to 
mder  tbe  enforcement  of  tbe  conceded  power 
efficacious  to  tbe  fullest  extent,  subject  always. 
o(  course,  to  the  paramount  authority  of  the 
Coottitution  of  the  United  States. 

la  tbe  argument  at  bar  it  was  admitted  that, 
if  tbe  contract  is  to  be  considered  as  made  in 
Cilifomia,  then  this  case  is  governed  by  the 
forpf:oing  principles,  unless  the  business  of  a 
foreign  company  writing  marine  insurance  is 
protected  by  the  interstate  commerce  clause  of 
tbe  CoostitutioD,  which,  as  we  have  seen,  ia 
oot  tbe  case. 

It  is  claimed,  however,  that  irrespective  of 
this  clatiae,  the  conviction  here  was  illeffalf 
lint,  because  the  statute  is  bv  its  terms  invalid, 
ia  that  it  undertakes  to  forbid  the  procurement 
<»f  a  contract  outside  of  the  state;  and,  secondly, 
because  the  evidence  shows  that  the  contract 
vts  in  fact  entered  into  without  the  territory 
^  California^  The  language  of  the  statute  is 
BOC  fairly  open  to  this  construction.  It  pun- 
isbn  "every  person  who  in  this  state  procures 
<x  agrees  to  procure  for  a  resident  of  this  state 
any  iosurance,"  etc.  Tbe  words  "who  in  tbis 
stiie**  cannot  be  read  out  of  the  law  in  order 
10  aullify  it  under  the  Constitution. 

It  is  urged  that  the  words  "every  person 
wbo  agrees  to  procure  for  a  resident  of  this 
state,"  are  inconsistent  with  the  preceding  lan- 
fuage,  **who  in  tbis  state  procures,"  etc.  The 
srgument  is  this:  the  act  punisbed  is  procuring 
for  a  resident;  in  order  to  procure  for  another, 
tbe  prxrurer  must  be  agent  of  such  other; 
beoceibe  contract  of  insurance  was  procured  by 
W7]  *tbe  agentof  the  insured,  and  not  by  tbe 
agent  of  tbe  foreign  company;  and  inasmuch 
at  tbe  foreign  company  was  not,  and  under  t lie 
hw  could  not  be,  technically,  within  the  state 
^  tbe  purpose  of  giving  its  assent  to  the  con- 
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tract,  the  insurance  must  have  boon  procured 
witbout  the  state.  Tbe  fallacy  here  is  ingeni- 
ous, but  it  is  easily  ex|iosed.  The  elenieuiary 
rule  is  that  every  leasonuble  construction  must 
be  resorted  to.  in  order  to  save  a  statute  from 
unconstitutionality.  Parsom  v.  Bedfftrd.  23 
U.  8.  8  Pet.  483  [7:  7321;  Unitfd  states  v. 
Coombs,  87  U.  8.  12  Pet.  72  [9;  10041;  Breicer 
V.  Blougher,  30  U.  S.  14  Pet.  178  [10:  408); 
Grenada  County  Supr$.  v.  Brown,  112  U.  S. 
261  ri.'8:  704];  Press^  v.  lUinois,  110  U.  8.  253 
[29:  6151. 

The  admission  that  the  insurance  was  pro- 
cured for  tbe  resident  from  a  foreign  company, 
which  had  no  agent  in  tbe  stale,  does  not  ex- 
clude the  f)osftibility  of  its  having  been  pro- 
cured within  the  state.  If  it  were  obtained  for 
the  resident  by  a  broker  who  was  himself  a 
resident,  this  would  be  a  procuring  within  the 
state  and  be  covered  by  the  statute. 

The  business  of  a  broker  is  to  serve  as  a  con- 
necting link  between  the  party  who  is  to  be 
insured  and  the  party  who  is  to  do  the  insuring 
— to  bring  about  the  **meetingof  their  minds," 
which  is  necessary  to  the  consummation  of 
the  contract  In  the  discbarge  of  his  business 
he  is  the  representative  of  both  parties  to  a  cer- 
tain extent.  Uow  v.  Union  Mut,  L,  Ins.  Co.  »0 
N.  Y.  82;  Monitor  Mut,  F.  Ina.  Co.  v.  Toung, 
111  Mass.  637;  Hartford  F.  Ins, Co,  v.  Reynolds^ 
86  Mich.  502. 

Domat  thus  defines  his  functions:  "The  en- 
gagement of  a  broker  is  like  to  that  of  a  proxy, 
a  factor,  or  other  agent;  but,  with  tbis  dififer- 
encc,  that  the  broker,  being  employed  by  per- 
sons who  having  opposite  interests  to  manage, 
be  is,  as  it  were,  agent  both  for  the  one  and 
the  other  to  negotiate  the  commerce  and  affair 
in  which  he  concerns  himself.  Thus,  bis  en- 
crasrement  is  twofold,  and  consists  in  being 
faithful  to  all  the  parlies  in  the  execution  of 
what  every  one  of  them  entrusts  him  with. 
And  his  power  is  not  to  treat,  but  to  explain 
the  intentions  and  to  negotiate  in  such  a  man- 
ner as  to  put  those  who  employ  him  in  a  con« 
dition  to  treat  together  personally."  Domat, 
vol.  1,  bk.  1,  title  17,  §  1,  Strahao's  translation. 

*Story  says  this  statement  of  the  func[658 
tions  of  a  broker  is  '*a  full  and  exact  descrip- 
tion according  to  the  sense  of  our  law." 
btory.  Agency  (9th  ed.)  p.  31,  note  3. 

If  the  contention  of  the  plaintiff  io  error 
were  admitted,  tbe  established  authority  of  the 
state  to  prevent  a  foreign  corporal  ion  from  car- 
rying on  business  withm  its  limits,  either  abso- 
lutely or  except  upon  certain  conditions,  would 
be  destroyed.  It  would  be  only  necessary  for 
such  a  corporation  to  have  an  understanding 
with  a  resident  that  in  the  effecting  of  contracts 
between  itself  and  other  residents  of  the  state, 
he  should  be  considered  tbe  agent  of  the  in- 
sured persons,  and  not  of  the  company.  This 
would  make  the  exercise  of  a  substantial  and 
valuable  power  by  a  state  government  depend, 
not  on  tbe  actual  facts  of  the  transactions  over 
which  it  lawfullv  seeks  to  extend  its  control, 
but  upon  the  disposition  of  a  corporation  to 
resort  to  a  mere  subterfuge  in  order  to  evade 
obli;:iitions  properly  imposed  upon  it.  Public 
policy  forbids  a  construction  of  the  law  which 
leads  to  such  a  result,  unless  logically  una- 
voidable. 

The  facts  found  here  enforce  the  correctness 
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of  these  views,  and  illiistrnte  the  evil  which 
the  statute  was  doubtless  intended  to  prevent. 

Johnson  &  Higgins  were  average  adjusters 
and  brokers  in  New  York  city.  Hooper,  the 
plaintiff,  as  their  agent,  had  a  place  of  husiness 
in  San  Francisco.  As  such  broker  he  applied 
for  the  insurance  to  his  principals  in  New  York 
city;  the  policy  came  to  San  Francisco  for  de- 
livery, and  the  premium  was  there  raid.  ^ 

One  more  contention  remains  to  be  noticed. 
It  is  said  that  the  right  of  a  citizen  to  contract 
for  insurance  for  himself  is  guaranteed  by  the 
14th  Amendment,  and  that,  therefore,  he  can- 
not be  deprived  by  the  state  of  the  capacity  to 
60  contract  through  an  agent  The  14th 
Amendment,  however,  does  not  guarantee  the 
citizen  the  right  to  make  within  his  state,  either 
directly  or  indirectly,  a  contract,  the  making 
whereof  is  constitutionally  forbidden  bv  the 
state.  Tbe  proposition  that,  t)ecause  a  citizen 
might  make  such  a  contract  for  himself  beyond 
the  confines  of  his  state,  therefore  he  might 
059|*  authorize  an  agent  to  violate  in  his  l>e- 
balf  tbe  laws  of  his  state,  within  her  own  lim- 
its, involves  a  clear  nan  aequiiur,  and  ignores 
tbe  vital  distinction  between  acts  done  within 
and  acts  done  beyond  a  state's  Jurisdiction. 

Judgment  affirmed, 

Mr,  Justiee  Harlan  dissenting: 

Hooper,  the  plaintiff  in  error,  was  the  agent 
at  San  Francisco  of  the  firm  of  Johnson  &  Hig- 
gins,  average  adjusters  and  insurance  brokers, 
doing  business  m  the  citv  of  New  York.  In 
the  latter  capacity  that  drm  procured  for  its 
customers,  from  insurance  companies  where- 
evcr  incorporated,  insurance  on  ships,  vessels, 
cargoes  and  freights. 

C.  W.  Mott,  a  resident  of  California,  In- 
quired of  Hooper  if  he  could  procure  a  certain 
amount  of  insurance  on  a  vessel  named  the 
Alliance  at  a  given  rate  of  premium — no  par- 
ticular company  beins:  8pecifie«l  by  Mott. 
Hooper  communicated  with  his  principals,  and 
the  latter  telegraphed  in  reply,  **  Alliance,  four 
thousand  dollars,  done  in  American  form," 
but  did  not  name  the  company  in  which  the 
insurance  had  been  placed.  Mott  was  in* 
formed  of  this  telegram.  Johnson  &  Hiirgins 
procured  and  forwarded  to  Hooper  a  policy  of 
the  China  Mutual  Insurance  Company  of  Bos- 
ton insuring  the  Alliance  in  the  above  sum. 
Hooper  delivered  it  to  Molt,  the  latter  pi>  ing 
to  tbe  former  as  agent  of  Johnson  &  Ilijiiins 
the  amount  of  the  premium.  That  amount 
was  deposited  in  bank  at  San  Francis'^o  to  tbe 
credit  of  Johnson  &  Higgius,  the  latter  being 
notified  of  the  deposit. 

On  account  of  what  he  did,  as  above  stated. 
Hooper  was  prosecuted  under  a  statute  of  Cali- 
fornia, which  provided  that  *' every  person 
who  in  this  state  procures  or  agrees  to  procure 
any  insurance  for  a  resident  of  this  state  from 
any  insurance  company  not  incorporated  under 
the  laws  of  this  state,  unless  such  company  or 
its  agent  has  filed  the  bond  required  by  the 
laws  of  this  state  relative  to  insurance,  is  guilty 
of  a  misdemeanor."  Penal  Code,  g  649. 
660*]  The  bond  referred  to  is  that  prescribed 
by  section  628  of  the  Political  Code  of  Califor- 
nia, which  makes  it  the  duty  of  the  insurance 
commissioner  to  require  every  company,  asso- 
ciation, or  individual,  not  incorporated  under 
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the  laws  of  California  "and  proposing  to  trans- 
act insurance  business  by  agent  or  Agents  it> 
this  state,"  before  commencing  such  l>iistoeff» 
to  file  a  bond,  with  sureties,  in  the  peoal  san»- 
of  two  thousand  dollars,  conditioned  that  tfa«r 
person  or  firm,  agent  or  officer,  named  ibereio , 
would  pay  to  the  treasurer  of  tbe  count jr  or 
city  and  county,  in  which  the  principal  otflce 
of  the  agency  is  located,  such  sum  per  quarter^ 
payable  in  advance  for  a  license  to  transact  an 
insurance  business,  or  such  other  license   iv» 
may  be  imposed  by  law.  so  long  as  the  agency 
remains  in  the  hands  of  the  person  or  finn 
officer  or  agent,  named  as  principal  in  tb'> 
bond;  and  that  such  person  or  firm,  ofBoer  or 
agent,  would  pay  to  the  state  all  stsmp  or 
other  duties  on  the  gross  amounts  so  insure*!, 
inclusive  of  renewals  on  existing  pf>1iciefl.  mott 
conform  to  all  the  provisions  of  tbe  revenue 
and  other  laws  made  to  govern  them. 

It  is  true,  as  stated  in  the  opinion  Just  de- 
livered, that  this  court  has  held  that  a  state 
may  prescribe  the  conditions  upon  which  tbe 
corporations  of  other  states,  not  engaged  ii> 
interstate  commerce,  may  do  business  withiu 
its  jurisdiction;  indeed,  may  exclude  siicb  cor 
porations  altogether  from  its  limits.    In  Piatt t 
V.  Virginia,  75  U.  S.  8  Wall.  178  [19:  359],  ii 
was  adjudged  that  a  corporat!on  was  not  a 
citizen  within  the  meaning  of  tbe  clause  of  the 
Constitution  declaring  that  the  citizen  of  each 
state  shall  be  entitled  to  all  the  privileges  ao<i 
immunities  of  citizens  in  the  several  states,  al 
though,  for  purposes  of  suit  in  the  courts  of 
the  United  States,  it  must  l>e  deemed  a  dtizeo 
of  the  state  under  whose  laws  it  was  created 
But  no  question  like  the -one  involved  in  that 
case  is  now  presented  for  decision.    Tbere  is- 
no  question  here  as  to  the  rizhts  of  individual^ 
citizens  of  California  and  of  New  York. 

Section  628  of  the  Political  Code  of  Califor- 
nia applies  only  to  insurance  companies  not 
incorporated  under  the  laws  of  that  state,  and 
"proposing   to   transact  business^  within  tt!» 
limits.    Tbe  statement  of  the  case  on  appenl 
shows  that  the  ^defendant  had  charge  of  [661 
tbe  business  of  Johnson  &  flijfgins  at  8sn  Fran- 
cisco, as  their  employe  and  agent,    and  noi 
otherwise.    There  is  no  suggestion  in  that  state 
ment  that  the  China  Mutual  Insurance  Com- 
pany of  Boston  proposed  to  do  business  in  Cal 
ifornia  by  agent,  nor  is  it  stated  that  John^oo 
&  Higsins  are  or  ever  claimed  to  be  agent«  of 
that  company,  nor  that  that  company  ever  rec- 
ognized them  as  its  agents  or  ever  issueil  to  a 
resident  of  California  any  policy  of  insunnr^' 
except  the  one  delivered  to  Johnson  &  [1i;r?in^ 
and  which  that  firm  obtained  and  forwanied 
to  Hooper,  and  by  tbe  latter  was  delivered  to 
Mott.    This  single  act  of  the  company  cannot 
be  held  that  it  proposed  to  tr&nsact  business  in 
that  state,  or  that  it  contemplated  the  ivsuinc 
of  any  other  policy  to  a  resident  in  California 
In  Cooper  Mfg,  Co.  v.  FerguMon,  118  U.  8.  727 
784  [28:  1187,  1139],  this  court,  referring  to  a. 
statute  of  Colorado  forbidding  foreign  corpo 
rations  from  doing  business  there,  except  upno* 
complying  with  certain  regulationc  said  that 
it  did  not  embrace  a  single  or  isolated  tran^ 
action  by  a  foreign  oorporatioo.    Indeed,  tbe 
prosecution  in  the  present  ca«e  manifestly  had 
in  mind  the  difference  between  a  single  act  of 
insuring  property  and  "proposing  u>  trannact 
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nianiioe  business  by  agent  or  agents;"  for, 
11  will  be  seeo,  the  complaint  under  which 
Hooper  was  prosei'uted  does  not  alle^,  and, 
0  I  infer,  purposely  failed  to  allege,  that  the 
eo0pany  which  i^ued  the  policy  in  question 
proposed  to  transact  business  in  California, 
bo  that  we  have  before  us  a  statute  making  it 
ft  crime  to  procure  or  agree  to  procure,  in  Cali- 
fonia,  for  a  resident  of  that  state,  a  policy  of 
iBSBrasce  from  n  foreign  corporation  which 
doei  aot  propose  to  do  business  there  by  agents, 
ud,  so  ur  as  appears,  has  never  issued  to  a 
rendcnt  of  California  any  policy  but  the  one 
imed  to  Mott. 

la  my  opinion  the  statute,  in  its  application 
to  the  case  now  presented,  is  an  ille&:al  inter- 
fenooe  with  the  liberty  both  of  Mott  and  of 
Hooper,  as  well  as  an  abridgment  of  the  privi- 
kges,  not  of  a  foreign  corporation,  but  of  in- 
diridual  citizens  of  other  states  through  whom 
tbe  policy  io  question  was  obtained.  Johnson 
k  Higgms  are  pursuing  one  of  the  ordinary 
caUiogs  of  life  in  the  city  of  New  York.  It  is 
WSW  lawful  calling,  *as  much  so  as  that  of  a 
aercoani.  grocer,  manufacturer,  tailor, or shoe- 
mibo'.  It  cannot  properly  be  characterized 
IB  ID  itself  or  by  the  necessary  results  of  the 
bosioess  burtfol  to  the  community.  They 
have  as  much  right  to  pursue  their  calling  in 
California,  by  agent,  as  they  have  to  pursue  it 
in  New  York.  Of  course,  tnis  calling,  indeed 
fvefy  calling  of  life,  is  subject  to  the  power  of 
tie  state  within  whose  limits  it  is  pursued,  to 
re^nlate  it  in  any  mode  that  does  not  violate 
tbe  esseoual  rights  of  liberty  and  property 
gaarranteed  by  the  Federal  Constitution 
gainst  hostile  state  action.  If  it  were 
cbooeded  that  GaUfomia  could  require 
erery  one  acting  within  its  limits  as  an 
ageot  for  others,  whether  ins^irance  brokers, 
Bterchants,  grocers,  manufacturers,  tailors,  or 
stomakers,  to  take  out  a  license  and  pay  a 
tax  as  9uch  agentr— such  regulations  being  made 
ipplicable  in  similar  circumstances,  to  all 
^eais  doio^  business  in  California — it  would 
aoc  foOow  that  it  could  absolutely  prohibit  in- 
dividnal  citizens  of  other  states  or  its  own  peo- 
ple from  conducting  there,  by  agents,  an  or* 
dioary  calling  not  in  itself  inunoral  or  dangerous 
to  the  public.  The  enjoyment  upon  terms  of 
eqoality  with  all  others  in  similar  circum- 
stances  of  the  privilege  of  pursuing  an  ordinary 
cilHng  or  tracle,  is  an  essential  part  of  liberty 
as  guarranteed  by  the  14th  Amendment. 
Awtt  T.  Fmnsyltania,  127  U.  S.  678.  684 
[32:  ^3,  256].  Among  the  alienable  rights 
possessed  by  American  citizens  is,  as  Mr,  Jus- 
fo  Field  hassaid,  "the  right  of  men  to  pursue 
tbeir  happiness,  by  which  is  meant  the  rij^bt  to 
parsiie  any  lawful  business  or  vocation  in  any 
■aoner  not  inconsistent  with  tbe  equal  rights 
of  otkers,  which  may  increase  their  prosperity 
w develop  their  faculties,  so  as  to  give  them 
iWr  highest  enjoyment."  Butchers  Union  JS. 
B.  ^L.  8,  L.  Co.  ▼.  Crescent  City  L.  3.  L.  dt 
8.H.  Co.  Ill  U.  8.  767  [28:  691].  And,  in 
tile  same  case,  Mr.  Jt«/t<5»  Bradley  said:  *'I 
bold  that  tbe  liberty  of  pursuit^the  right  to 
follow  any  of  the  ordinary  callings  of  life— is 
ooe  of  the  privileges  of  a  citizen  of  the  United 
States."  So  in  %;  Jacobs,  98  N.  Y.  99,  106, 
faO  Am.  Rep.  686:  "One  may  be  deprived  of 
bis  liberty  and  his  constitutional  rights  without 
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the  actual  imprisonment  or  restraint  of  his  per- 
son. Liberty,  in  its  broad  sense  as  understood 
in  this  country,  *means  the  right,  not  [66^ 
only  of  freedom  from  actual  servitude,  im- 
prisonment or  restraint,  but  the  right  of  one  to 
use  his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood  in 
any  lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation." 

In  many  states  there  are  individuals  or  firm» 
whose  business  it  is  to  negotiate  loans  for 
others.  Often,  if  not  generally,  tbe  money  is- 
in  the  hands  of  corporations  for  investment. 
These  corporations  may  not  have  agents  out* 
side  of  the  state  in  which  they  are  located. 
What  would  be  thought  of  a  statute  roaking^ 
it  a  crime  for  any  one  in  the  state  which  en- 
acted it  to  procure  for  one  of  its  residents,  and 
through  a  firm  of  brokers  in  New  York,  a 
loan  of  money  from  a  corporation  of  another 
state  that  did  not  propose  to  do  business  by 
agent,  or  elsewhere  than  at  the  place  of  its 
creation?  The  state,  it  may  be,  could  foibid 
any  foreign  corporation,  whose  business  it  is 
to  mvest  money  for  itself  and  others,  from  do- 
ing business  in  California,  by  agent,  or  could 
require  as  a  condition  of  its  doing  business 
there,  by  agent,  that  the  corporation  or  agent 
should  give  such  bond  with  surety  as  may  be- 
prescril^.  But  it  could  not  be  made  a  crime 
for  one  in  that  state  to  procure  a  loan  of  money 
for  a  resident  of  that  state,  through  individual 
citizens  of  another  state,  although  the  money 
should  be  obtained  from  a  foreign  investment 
company  not  proposing  to  transact  business  by 
agent  in  the  state  where  the  borrower  reside? 
and  from  which  the  application  to  borrow 
comes.  And  yet  the  principle  which  the  courk 
approves  in  its  opinion  would  seem  to  justify 
the  contrary  view. 

Mott,  for  whom  Hooper  acted,  could  not  b» 
compelled  to  restrict  his  application  for  insur- 
ance to  foreign  companies  doing  or  proposing 
to  do  business  in  California,  and  which  had 
filed  the  bond  required  by  the  statute  of  that 
state.  If  he  preferred  insurance  in  a  company 
that  bad  no  agent  in  California,  he  had  a  riglit 
to  that  preference;  and  any  interference  with 
its  free  exercise  would  infringe  his  liberty. 
Suppose  be  had  himself  applied,  by  mail,  di- 
rectly to  Johnson  &  Higgins  for  insurance  oik 
his  vessel, and  that  firm  ha^  delivered  the  policy 
in  question  to  an  express  company  with  direc- 
tions to  deliver  it  *to  Mott.  Or,  suppose  [064^ 
that  Mott  had  made  his  application,  by  mail, 
directly  to  tbe  company.  I  cannot  believo 
that  a  statute  making  his  conduct,  in  either  of 
the  cases  supposed,  a  criminal  offence,  would 
be  sustained  as  consistent  with  the  constitu- 
tional guaranties  of  liberty.  But,  it  seems 
from  the  opinion  of  the  court,  that  a  state  is  at 
liberty  to  treat  one  as  a  criminal  for  doing  for 
another  that  which  the  latter  might  himself  do 
of  right  and  without  becoming  a  criminal.  In 
my  Judgment  a  state  cannot  make  it  a  crime 
for  one  of  its  people  to  obtain,  himself  or 
through  the  agency  of  individual  citizens  of 
another  state,  insurance  upon  his  property  by 
a  foreign  corporation  that  chooses  not  to  enter 
the  former  state  by  its  own  agents. 

The  chief  vice  in  the  argument  of  Odunsel  ii» 
support  of  the  California  statute  is  found  in 
the  assumption  that  Hooper,  as  well  as  hi* 
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pHndpals,  Johnson  &  Higgins.  acted  as  agents 
of  the  insurance  company.  That  assumption 
is  unwarranted  by  the  facts.  Hooper  was  the 
agent  of  Johnson  &  Higgins  and  in  that  capa- 
•city  alone  acted  for  Mott  What  he  said  and 
did  in  California  was  said  and  done  for  his 
principals.  Neither  Johnson  &  EUggins  nor 
Hooper  acted  as  agents  for  the  insurance  com- 
pany. The  transaction  in  legal  effect  is  the 
same  as  it  would  have  been  if  Mott  had  him- 
self applied  by  mail  to  Johnson  &  Higgins  for 
insurance,  and  had  received  the  policy  from 
them  by  mail  or  through  some  one  in  Cali- 
fornia to  whom  it  was  entrusted  by  that  firm 
for  delivery  to  him.  If  California  could  for- 
bid Mott  himself  to  obtain,  by  mail,  a  policy 
from  a  foreign  corporation  having  no  agent  or 
representative  of  its  own  in  California,  and 
make  it  a  crime  for  him  to  do  so,  then  the  stat- 
ute in  question  is  not  repugnant  to  the  Consti- 
tution of  the  United  States.  But  in  my  Judg- 
ment the  power  of  excluding  foreign  corpora- 
tions from  doing  business  within  its  limits,  by 
agents,  cannot  oe  exerted  by  the  state  so  as  to 
impair  or  destroy  the  constitutional  rights  of 
its  own  people  or  of  citizens  of  other  states.  I 
think  the  iudgment  of  the  court  below  should 
4>ereversea. 

Mr,  Juitiee  Brewer  concurs  In  this  opinion. 
Mr,  Justice  Jackson,  now  absent,  participated 
In  the  consideration  of  this  case.  This  opin- 
ion has  been  submitted  to  him  and  he  concurs 
in  the  views  here  expressed. 


«65]  JOSEPH  8.  BROWN,  Ain>i,, 

V. 

B.  D.  8PILMAN  et  al. 

(See  8.  C  Reporter's  ed.  665-978.) 

•Ownership  of  petroievm  gas  and  oil — tapping 
deposit  ^judicial  notice— eon stmction  of  lease 
— rule, 

1»  Petroleum  gas  and  oil  belong  to  the  owner  of 
the  land,  and  are  part  of  it,  so  long  as  they  are 
OD  it  or  in  it,  or  subject  to  bis  control,  but  when 
they  escape  and  go  into  other  land,  or  come  un- 
der another's  control,  the  title  of  the  former 
owner  is  gone. 

t.  If  an  adjoining  owner  drills  his  own  land  and 
taps  a  deposit  of  oil  or  gas,  extending  under  hts 
neighbor's  field,  so  that  tt  comes  into  his  well,  it 
becomes  his  property, 

t.  Courts  will  take  notice  of  whatever  ought  to 
be  generally  known  within  the  limits  of  their 
Jurisdiction. 

4.  A  lease  of  forty  acres  for  the  purpose  of  boring 
4nd  piping  for  oil  and  gas,  excepting  ten  acres 
upon  which  no  well  shall  be  drilled  without  the 
lessor's  consent,  gives  all  the  gas  and  oil  under 
the  forty  acres  and  forbids  only  the  drilling  of 
wells  on  the  ten  acres  without  such  consent. 

ib  In  construing  a  contract  effect  should  be  given 
to  all  its  language. 

[No.  92.] 

Submitted  Nov.  23, 1S94.  Decided  Jan,  14, 1895. 

Note.— .At  to  eonstructifm  of  written  contractt*,  how 
far  a  question  for  the  courU  see  note  to  Ward  v.Uoit- 
«d  SUtos,  20:  Ttt. 


APPEAL  from  a  decree  of  the  Circuit  Coart 
of  the  United  States  for  the  District  of 
West  Virginia,  in  favor  of  plaintiffs,  in  a  suit 
in  equity  brought  by  B.  D.  Spilman  ei  al,, 
plaintiffs,  against  Joseph  S.  Brown,  defcod 
ant,  enjoining  the  defendant  and  all  pen«oQS 
acting  under  nim  from  entering  upon  ten  acres 
of  land»  and  from  interfering  wiUi  the  plsio- 
tiffs  in  their  use  of  said  ten  acres,  etc ,  snd 
sustaining  a  demurrer  to  a  cross  bill,  and  dis- 
missing the  same.  Reversed,  and  cause  re- 
manded for  further  proceedings. 

Statement  by  Mr,  Justice  Shiras: 

John  F.  Tajlor,  July  29,  1889,  leased  a  tract 
of  land  containing  forty  acres,  in  Grant  town- 
ship, Pleasants  county,  West  Yir^nia,  to 
Joseph  S.Brown  for  the  purpose  of  boring  and 
mining  for  oil  and  gas,  by  a  deed  of  that  date. 
which  was,  on  August  3,  1889',  duly  recorded 
in  the  clerk's  office  of  Pleasants  county. 
Brown  took  possession  under  this  lease  and 
proceeded  to  exercise  possession  therein  con- 
ferred. 

On  the  80th  day  of  June.  1890,  John  F. 
Taylor  and  his  wife,  by  their  deed  of  that  date. 
sold  and  conveyed  the  same  tract  of  lasd  to  B. 
D.  Spilman  and  W.  N.  Chancellor,  subject  to 
the  lease  to  Brown,  which  lease  is  described  in 
the  deed  as  being  a  lease  of  thirty  acres  of  said 
tract  of  land  for  oil  and  gas  purposes. 

On  the  9th  day  of  July.  1890,  Spilman  and 
Chancellor  filed,  io  the  Circuit  Court  of  the 
United  States  for  the  District  of  West  Yir^oia 
a  bill  of  complaint  against  Joseph  S.  Brown, 
wherein  thevset  up  their  ownership  of  the  said 
tract  of  land,  containing  forty  acres,  coov^eyed 
to  them  by  Taylor  and  wife,  and  complain  ijiat 
Brown,  without  right,  was  asserting  a  claini 
and  title  to  the  oil  and  gas  in  certain  ten  acres 
of  said  land,  and  was  Uireatening  to  interfere 
with  the  right  and  possession  of  the  plaintiffs 
in  drilling  oil  wells  and  operating  on  said  ten 
acres  of  land;  and  they  charge  that  the  daim  of 
Brown*created  a  cloud  upon  their  title  to[G6li 
the  ten  acres,  and  ask  for  an  injunction  and 
equitable  relief.  As  exhibits,  copies  of  the  lease 
to  Brown  and  of  the  deed  to  Spilman  and  Cban< 
cellor  were  annexed  to  the  bill. 

Brown,  on  July  18,  1890,  filed  an  answer  to 
the  bill,  asserting  his  right  to  possession  of  the 
entire  tract  of  &rty  acres  for  oil  and  gas  pur- 
poses, and  denying  that  the  complainants  had. 
under  their  deed  from  Taylor,  any  right  to  bore 
for  oil  on  the  said  ten  acres,  or  to  exclude  him 
therefrom.  On  the  same  day  he  filed  a  cross 
bill  against  Spilman  and  Chancellor. — in 
which,  after  narrating  the  contents  of  the  lea»e 
and  of  the  deed,  as  he  claimed  them  to  be,  Ik 
asked  that  Spilman  and  Chancellor  sbonld  br 
enjoined  from  boring  or  mining  for  oil  and  ^n^ 
on  the  said  ten  acres,  and  from  interfcrin|(  wiih 
his  rights  in  the  same. 

To  this  cross  bill  Spilman  and  ChanceDor 
filed  a  general  demurrer,  and  no  August  2^ 
1890.  bv  agreement  of  counsel,  the  case  was  set 
down  for  hearing  upon  the  bill  and  exhibit* 
and  answer  and  replication  to  said  answer  to 
the  original  bill  and  upon  the  cross  bill  and 
demurrer  thereto. 

On  February  10,  1891,  the  court  entered  a 
final  decree  and  filed  opinion,  reported  io  45 
Fed.  Rep.  291,  lustaining  the  original  bill,  and 
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fjjoktiog  Brown  and  all  persons  acting  under 
hna  from  enter!  D|r  into  or  upon  said  ten  acres 
«r  had,  and  from  instituting  any  action  or  suit 
tniott  the  plaintifb  in  respect  to  the  said  ten 
tat^  and  from  interfering  with  or  interrupting 
dK  plaintifFa  in  tbeir  use  of  the  ten  acres  for 
lay  purpose.  By  tbe  decree  the  demurrer  to 
(ke  crcMs  bill  was  sustained,  and  the  cross  bill 
^mmitstd  with  costs. 
FroB  thia  decree  an  appeal  was  taken  to  this 


Set  same  case  below,  45  Fed.  Bep.  291* 

Jr.  ThoaasM  I.  Stealey  for  appellant 
Mr.  John  A*  Hutchinson  for  appellees. 

Mr.  JmaUet  Shiims  delivered  the  opinion  of 
Ik  court: 

Wbaterer  rights  Spibnan  and  Chancellor 
lare  in  the  ten  acres  in  controversy «  they  hold 
nbjeci  to  the  provisions  of  the  prior  lease  to 
BrewB,  of  which,  aa  a  recorded  instrument, 
1^  took  with  notice,  which  is  referred  to  as 
sa  exisiinir  lease,  in  the  deed  to  them  from 
Tsvlor,  ai^  which  they  attach  aa  an  exhibit  to 
thdrhffl. 

la  Older  to  reach  an  intelligible  construction 
«f  the  kaae  it  will  be  necessary  to  have  before 
n  its  oitire  language,  as  follows: 

*Tbis  lease  made  this  —  day  of  July,  A.  D. 
189,  by  and  between  John  F.  Taylor  of  the 
coonty  of  Pleasants,  and  SUte  of  West  Vir- 
giaia,  of  the  first  part,  and  Joseph  S.  Brown, 
of  Ptttabnrgb,  Pa.,  of  the  second  part,  wit- 
anseth: 

668]  *"That  the  said  partv  of  the  first  part, 
heoosideration  of  fifteen  dollars  in  hand  paid, 
tie  receipl  whereof  is  herebv  acknowledged, 
ad  tbe  atipulationa,  rentsanct  covenants  here- 
iaafler  contained,  on  the  part  of  said  party  of 
the  second  part,  to  be  paid,  kept  and  per- 
forsMd.  bath  granted,  demised,  and  let  unto 
the  akl  part^f  of  the  second  part,  his  heirs,  ex- 
ecQtocs,  administrators  or  araigns,  for  the  sole 
sad  onlv  purpose  of  boring,  mining,  and  exca- 
vatiag  for  petroleum  or  carbon  oil  and  gas,  and 
piping  of  oil  and  gas  over  all  of  that  certain 
trset  of  land  aituate  in  Grant  township,  Pleas- 
tals  coanty,  and  state  of  West  Virginia,  and 
boQDded  and  described  aa  foUows,  to  wit:  On 
the  north  by  lands  of  Mrs.  Jones  and  the  Ohio 
river,  aooth  by  lands  of  A.  Smith,  west  by 
cooDty  road,  east  by  Mrs.  Jones,  containing 
forty  acres,  more  or  less,  excepting  reserved 
thfWfom  ten  acres,  beginning  at  the  railroad 
sad  runnmg  thence  to  the  county  road,  thence 
•oath  with  aaid  county  road  to  A.  Smith's  line, 
tbeooe  with  aaid  Smith'a  line  to  a  line  to  be 
drawn  from  the  railroad  to  meet  it,  upon  which 
BO  wells  shall  be  drilled  without  the  consent 
of  the  party  of  the  first  part  To  have  and  to 
iMJid  nid  premises  peaceably,  and  quietly,  for 
the  said  purposes,  only  for,  during  and  until 
tbe  full  term  of  two  years  next  ensuing  the  date 
sad  year  above  written,  or  so  long  tnereafter 
SI  oil  or  gas  shall  continue  to  be  found  thereon 
is  payinjc  Quantities.  The  said  party  of  the 
•eoood  part  hereby  covenants,  in  consideration 
of  the  said  grant  and  demise,  to  deliver  unto 
tbe  said  party  of  the  first  part,  his  heirs  and 
asrifns.  the  full,  equal  one-eighth  part  of  the 
petrdeom  or  carbon  oil  discovered,  excavated, 
nnoed,  pumped,  and  raised  on  the  premises 


herein  leased,  as  produced  In  the  crude  state, 
to  be  delivered  in  pipe  lines  at  the  wells,  and 
in  case  of  a  gas  well  being  struck  and  utilized, 
then  in  lieu  of  a  royalty,  the  party  of  the  first 
part  aerees  to  accept  a  yearly  rental  of  two 
hundred  dollars  for  each  and  every  well  drilled 
on  above  described  premises.  All  pipe  lines 
shall  be  laid  along  the  fences,  or  buried  two 
feet  under  around.  The  said  party  of  the  first 
part  to  fully  use  and  enjoy  the  said  premises 
for  the  purpose  of  tillage,  except  such  parts  as 
may  be  necessary  for  ssid  mining  purpo&'es,  and 
a  right  of  *way  to  or  from  the  place  or  [660 
places  of  said  mining  or  excavating.  Tbe  said 
party  of  the  first  pan  hereby  grants  to  the  party 
of  the  second  part  the  right  to  remove  any  ma- 
chinery, buildings  or  fixtures,  placed  ou  said 
premises  by  the  said  party  of  the  second  part. 
The  party  of  the  second  part  further  to  have 
the  privilege  of  using  sufficient  water  from  the 
premises  herein  lea^  for  the  prosecution  of 
said  business.  The  party  of  the  second  part 
agrees  to,  and  will,  within  one  month  from  this 
(late,  commence  a  test  well  for  gas  and  oil  in 
this  vicinity,  and  complete  the  same  within  two 
months  thereafter,  unavoidable  accidents  and 
delays  excepted.  Said  second  party  is  to  com- 
mence and  drill  a  well  on  the  within  described 
lands  within  nine  months  after  the  completion 
of  said  test  well,  and  to  prosecute  said  drilling 
with  reasonable  diligence,  to  ita  completion; 
he  is  also  to  pay  to  first  party  a  monthly  rental 
of  ten  dollars  in  advance,  until  said  driliinc 
one  well  is  completed;  tbe  party  of  the  second 
part  is  to  keep  up  all  fences,  and  to  pay  any 
damage  done  by  leaving  said  fences  down  by 
said  second  psrty  on  bis  premises.  A  failure 
of  the  party  of  the  second  part  to  make  said 
payments  will  render  this  lease  null  and  void, 
not  binding  on  either  party.  The  party  of  the 
second  part  is  only  to  have  the  right  to  assign 
this  lease  to  the  company  of  which  he  is  a 
member  and  to  no  one  else  without  the  consent 
of  the  first  party. 

^*In  witness  whereof  the  said  parties  have 
her^tito  set  their  hands  and  seali  the  day  and 
year  first  above  written." 

It  may  be  well  to  make  some  preliminary 
observations  on  the  subject-matter  of  this  con- 
tract, and  thus  facilitate  the  task  of  its  con- 
struction. 

The  subject  of  the  grant  was  not  the  land, 
certainly  not  tbe  surface.  All  of  that  except 
the  portions  actually  necessary  for  operating 
purposes  and  the  easement  of  ingress  and 
egress,  was  expressly  reserved  to  Taylor.  The 
real  subject  of  the  grant  was  the  gas  and  oil 
contained  in  or  obtainable  through  the  land, 
or  rather  the  right  to  take  possession  of  the  ga.« 
and  oil  by  mining  and  boring  for  the  same. 

Petroleum  gas  and  oil  are  substances  of  a  pe- 
culiar character,  and  decisions  in  ordinary  cases 
of  mining,  for  coal  and  other  ^minerals  [670 
which  have  a  fixed  st'fus,  cannot  be  applied  to 
contracts  concerning  them  without  some  qual- 
ifications. They  belong  to  the  owner  of  the 
land,  and  are  part  of  it,  so  long  aa  they  are  on 
it  or  in  it,  or  subject  to  his  control,  but  when 
they  escape  and  go  into  other  land,  or  come 
under  another's  control,  the  title  of  the  for- 
mer owner  is  ffone.  if  an  adjoining  owner 
drills  his  own  land  and  taps  a  deposit  of  oil 
or  gas,  extending  under  his  neighbor's  field. 
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80  tbat  it  comes  ioto  hk  well,  it  becomes  bis 
properly.     Brown  v.  VanderffHft,  80  Pa.  147; 
WestmorOand  db  C.  Nat,  Qa»  Co'$  App.  130  Pa 
235. 

To  operate  tbe  macbioery  used  io  boHog 
an  oil  well  it  is  Decessanr  to  erect  a  derrick, 
wbich  is  a  structure  of  coDsiderable  beiebt, 
and  occupies  a  large  space  of  ground.  Tbis 
derrick  is  also  used,  if  oil  be  found,  in  coddcc- 
tioD  witb  the  pumpiog  macbinery.  A  very 
strooj;  odor  proceeos  from  a  gas  or  oil  well, 
and  tbe  DOise  of  a  well  io  operation  can  be 
beard  for  a  long  distance.  Tbese  are  some  of 
tbe  reasons  wby  it  is  usual  for  farmers,  when 
they  grant  tbe  right  to  drill  for  oil  and  gas,  to 
stipulate  tbat  wells  shall  not  be  drilled  in  close 
•proximity  to  their  dwelling  bouses. 

When  oil  or  gas  is  found  in  paying  quan- 
tities it  is  not  usual  to  consume  it  or  reduce  it 
to  use  at  tbe  wells,  but  it  is  conducted  in  iron 
pipes  to  large  tanks  or  reservoirs, whence  it  Is 
distributed  by  otber  pipes  to  tbe  places  of  con- 
sumption, often  many  miles  distant. 

Tbese  are  matters  within  the  common  ex- 
perience or  knowledge  of  all  men  living  in 
those  portions  of  tbe  country  where  oil  and 
gHS  are  produced,  and  courts  will  take  notice 
of  whatever  ouj^ht  to  be  generally  known 
within  the  limits  of  their  jurisdiction.  1 
Greenl.  §  6. 

Taking  up  the  contract  in  tbe  present  case, 
we  find  Uiat  the  grant  is  expressly  *'for  tbe  sole 
and  only  purpose  of  boriop:,  mining,  and  ex- 
cavating for  petroleum  or  carbon  oil  and  gas, 
and  piping  of  oil  and  gas  over  all  of  that  cer- 
tain tract  of  land  situate  in  Qrant  township, 
Pleasants  county,  and  state  of  West  Virginia, 
and  bounded  and  described  as  follows,  [here 
follow  the  boundaries]  containing  forty  acres, 
67 1]  more  or  less,  *excepting  reserved  there 
from  ten  acres,  beginning  at  the  railroad  [here 
follow  boundaries  J  upon  which  no  wells  shall 
be  drilled  without  consent  of  tbe  party  of  the 
first  part." 

Do  tbese  latter  words  import  an  exception  of 
tbe  ten  acres,  taking  them  wholly  out  of  the 
grant,  or  a  condition  affecting  the  mode  of 
enjoying  the  grant,  and,  as  olle^red  in  tbe 
cross  bin,  •*  for  the  personal  benefit,  comfort, 
and  enjoyment  of  tbe  said  Taylor?" 

As  the  grant  in  terms  was  for  tbe  purpose  of 
boring  anid  mining  for  oil  and  gas,  and  piping 
of  oil  and  gas  over  all  of  the  forty  acre  tract, 
it  would  be  strange  If  an  exception  of  ten 
acres  was  to  be  immediatelv  added.  If  thirty 
acres  only  were  to  be  included  in  the  lease,  and 
to  be  affected  by  its  terms,  tbe  obvious  course 
to  pursue  was  to  grant  those  thirty  acres  only. 
But  if  we  read  the  grant  as  giving  all  the  gas 
and  oil  under  the  entire  tract  of  forty  acres, 
and  tbe  subsequent  clause  as  a  provision  tbat 
in  exercising  the  richts  granted  Biown  should 
not,  without  the  consent  of  Taylor,  drill  wells 
on  the  ten  acre  plat,we  shall  thus  give  effect  to 
all  the  language  used. 

There  is  given  an  express  right  to  run  pipea 
for  gas  and  oil  over  tbe  entire  tract,  and  also  a 
right  of  way  to  and  from  the  place  or  places  of 
mining.  The  so  called  exception  does  not 
seek  to  reserve  anything  out  of  the  grant  to 
bore  o"  mine  for  oil  and  gas.  nor  to  restrict  tbe 
rights  of  way  to  thirty  acres.  Its  only  pur- 
port is  to  forbid  tbe  drfiJing  of  wells  upon  the 
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ten  acres.  Whilst  tbe  lease,  in  some  sens^ 
may  be  said  to  cover  tbe  entire  tract  for  pm 
and  oil  purposes,  yet  tbe  operation  of  drillioir 
wells,  witb  its  accompanying  discomforts  to 
those  living  on  the  tract,  is  restricted  to  thm 
thirty  acres. 

Questions  such  as  we  are  now  considerioc 
have  been  determined  by  the  supreme  oooit  oC 
Pennsylvania  in  several  cases. 

In  We^mordartd  d  C,  Sattiral  Oom  Wm 
App,  130  Pa.  235,  was  a  case  where  sa 
oil  lease,  in  terms  almost  like  tbe  one  before 
us,  was  given  by  the  owner  of  a  farm  to  a  ga* 
company,  *'  for  tbe  sole  and  only  purpose  of 
drilling  and  operating  wells,  and  transportio^ 
and  conveving  petroleum  oil  or  gas  tbroogii, 
over,  and  from  all  tbat  'certain  tract  of  [G72 
land  situate,  be,"  witb  an  excepting  dauae  mm 
follows:  *'No  wells  to  be  drilled  wltbin  three 
hundred  yards  of  tbe  brick  or  stone  tuikl- 
ing;"  and  tbe  landlord,  or  grantor,  audertook 
to  subsequently  grant  to  third  persons  tbe 
right  to  bore  oil  on  tbe  excepted  temfory. 
This  tbe  court  held  he  coulJ  not  do,  aajioir: 
*'  We  bave  to  consider  whether  the  well 
threatened  to  be  put  down  was  upon  tbe  land 
leased  to  the  plaintiff."  Of  this  there  caonoc 
be  the  slightest  doubt  Tbe  lease  is  of  '*  all 
tbat  certain  tract  of  land."  etc  This  means 
the  whole  tract.  The  grant  is  limited  aA  to 
use,  "  for  the  sole  and  only  purpose  of  drill- 
ing and  operating  wells."  but  is  not  limited 
as  to  territory.  Following  the  description  of 
the  tract  is  tbe  clause  on  which  respondents 
rely:  *'No  wells  to  bo  drilled  within  three 
hundred  vards  of  tbe  brick  building'  l>eloog- 
ing  to  JTH.  Brown."  The  well  which  tbe 
respondents  propose  to  bore  ia  within  tbe  pro- 
hibited distance,  and  they  claim  that  Brown. 
(tbe  landlord)  and  they,  as  bis  lessees,  have  tbe 
right  to  drill  wells  within  tbat  part  of  tbe  ter- 
ritory. But  the  clause  in  question  is  neither 
a  reservation  nor  an  exception  as  to  the  land. 
but  a  limitation  as  to  the  privilege  granted. 
It  does  not  in  any  way  diminish  tbe  area  Of 
the  land  leaeed — that  is  still  the  whole  tract — 
but  it  restricts  tbe  operation  of  the  lessee  \m 
putting  down  wells  to  the  portions  outaide  of 
the  prohibited  distance.  For  right  of  way  and 
other  purposes  of  the  lease,  excepting  tbe  lo- 
cation of  wells,  the  space  inside  tne  wpalated 
line  is  as  much  leased  to  tbe  leasee  as  any  otber 
part  of  the  tract  The  terms  of  tbe  lease 
would  imply  the  reservation  of  the  lessor  of 
tbe  possession  of  tbe  soil  for  tbe  purposes  ot bet 
than  those  granted  to  tbe  lessee,  and  tbe  par 
ties  bave  expressed,  what  otherwise  trould 
have  been  implied,  by  the  provision  tbat  the 
lessor  is  "to  fully  use  and  enjoy  the  aaiJ 
premises  for  tbe  purpose  of  tillage,  except 
such  part  as  shall  be  necessaty  for  aaid  operat- 
ing mirposes." 

'*From  the  nature  of  gas  and  gas  opera- 
tions, the  grant  of  weU  ri^^t  is  necessarily  ex- 
clusive. It  was  so  held  as  to  ofl  wells  in 
Funk  T.  Haldeman,  58  Pa.  229,  although  in 
tbat  case  tbe  plaintiff  had  a  mere  license  to 
enter,  etc,  and  not,  as  here,  aleaseof  the  land. 
And  it  is  exclusive  in  present  case  *ov«f[fl73 
tbe  whole  tract.  As  already  said,  tbe  dauae 
relative  to  the  three  hundred  ysids  distance 
was  a  restriction  on  tbe  privilege  granted,  and 
not  a  reservation  of  any  land  or  any  bociog 
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ri^  to  tbe  lessor,  and  a  well  upon  the  pro- 
kii«ied  poitioo  was  just  as  damagiofi:  to  tbe 
kflces  as  upon  any  other  portion  of  tbe  tract 
TVs  drilling  of  tbe  welt  threatened  by  re- 
fpoodeots  is  therefore  in  violation  of  the  lease, 
lod  tfaoold  be  enjoined."  Duffleld  ▼.  Hue,  26 
W.  N.  C.  887,  is  to  the  same  effect. 

We  observe  in  tbe  cross  bill  a  distinct  aver- 
■ett  that  Taylor,  before  he  sold  and  conveyed 
toSfifliBan  and  Chancellor,  had  given  his  con- 
sit  to  Brown  to  drill  wells  on  the  ten  acre 
iict.  If  this  were  so,  it  would  follow  that 
SpOmto  and  Chancellor  must  be  regarded  as 
kiTiB^  purchased  subject  to  an  exclusive  right 
k  Brown  to  bore  for  oil  and  gas  over  tbe  en- 
tire forty  acre  tract. 

As,  however,  this  averment  does  not  seem  to 
have  received  tbe  attention  of  tbe  court  he- 
bw.vbere  tbe  case  went  off  wholly  on  the 
raaitniction  put  upon  the  lease,  we  prefer  to 
\9St  that  feature  of  the  case  to  be  further 
leilt  with  in  the  court  below,  should  the  de- 
fndsots  desire  to  withdraw  their  demurrer 
lad  traverse  the  allegation  of  a  license. 

Tbe  decree  of  the  court  below  sustaining  the 
orifioal  bill  is  reversed,  and  the  decree  sus- 
tihiiDg  the  demurrer  and  dismissing  the  cross 
bin  is  also  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this 
ofndra. 


ELUAH   b    SHERMAN    Appt., 
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UNITED  STATES. 
CBee  S.  C.  Reporter's  ed.  87S-68S.} 
fm  tf  ddrf  wpertUm  of  electiont — estoppei. 

I  Ae  chief  supervisor  of  elections  Is  not  entitled 
to  fees  per  folio  for  entering  and  indezinflr  tbe 
raonrds  of  bit  offlee  of  the  names  of  persons  regr- 
Keicd  and  voted  at  an  election  of  Kepreeenta- 
tive  to  Cooirreas,  held  In  1888,  the  index  so  pre- 
pared not  havinir  been  made  until  after  the 
ONwresBional  election  of  1880. 

1  Tte  aUowance  by  the  government  of  other  ao- 
ooooti  of  a  similar  nature  to  tbe  one  claimed, 
vttrfcB  no  estoppel  upon  t&e  flrovernmeut. 
•    [No.  664.1 

Siibmitted  Dfe.  IS.  1894.  Decided  Jan,  14, 1806, 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  dismissing  the  claim  of  the  chief 
fi^Jervisor  of  elections  for  the  northern  dis- 
f^  of  Illinois,  for  services  in  entering  and 
ixiexiDg  the  records  of  the  names  of  persons 
f^ercd  and  voted  at  the  election  in  the  city 
of  Chicago,  city  of  Lake  View,  town  of  Lake, 
ttd  Tillage  of  Hyde  Park,  in  November,  1888. 
»t  which  election  Representatives  to  Congress 
^  voted  for;  the  claim  being  for  61,482 
'otiu  at  15c  per  folio,  amountins^  to  $9222  80, 
*vl  for  disbursements  made  m  connection 
toewith  amounting  to  $210.85.    Afflrmed. 

Statement  by  Mr,  Justice  Brown : 
yii]  *This  was  a  petition  of  the  chief  super- 
^  of  elections  for  tbe  northern  district  of  lUi- 
•••i  for  ••  tenrices  rendered  aa  such  cliief  su- 

KocL— iU  to  extra  payor  eompensatinn  to  officers^ 
*«  Boceto  United  States  v.  Macdaniel,  8: 687. 


pervisor.  In  entering  and  indexing  the  records 
of  his  office,  lo  wit:  The  records  of  tlie  names 
of  persons  who  registered  and  voted  at  the 
eleclion  held  in  the  cily  of  Chicago,  city  of 
Lake  View,  town  of  Lake,  and  village*  of 
Hyde  Park,  in  November.  1888,  at  which  elec- 
tion Representatives  to  Congress  were  voted 
for,  61,482  folios,  at  15  cents  per  folio,  amount- 
ing to  10222.30."  and  for  disbursements  made 
in  connertion  therewith  amounting  to  $210.85. 
The  Court  of  Claims,  upon  the  evidence, 
found  the  facts  to  be  as  follows: 

1.  Claimant,  Elijah  B.  Sherman,  has  been  a 
commissioner  of  the  United  States  and  chief 
supervisor  of  elections  for  the  northern  dis- 
trict of  Illinois  since  the  year  1884,  duly 
qualified,  and  is  still  acting  as  such. 

2.  In  connection  with  the  Congressional 
election  of  1838  he  performed  the  duties  of 
chief  supervisor  of  elections  under  the  pro- 
visions of  title  26  of  the  Revised  Statutes  of 
the  United  Slates,  known  as  **  the  elective 
franchise,"  in  addition  to  the  duties  of  circuit 
court  commissioner. 

8.  On  or  about  the  25th  day  of  July,  1802, 
the  claimant  made  and  duly  verified  an  ac- 
count  for  certain  services  and  disbursements 
as  chief  supervisor  of  elections  in  connection 
with  the  Congressional  eleclion  of  1888,  to 
wit,  for  entering  and  indexing  the  records  of 
persons  registered  and  of  voters,  being  the 
records  of  the  chief  supervisor's  offices,  61,4^2 
folios,  at  15  cents  per  folio,  $0222.30,  and  for 
disbursements  amounting  to  $210.85. 

4.  Said  account  was  duly  prcwnted  in  open 
court  in  the  circuit  court  of  the  United  States 
for  said  district  in  the  presence  of  the  district 
attorney  of  the  United  States  for  said  distiict;. 
said  court  entered  an  order  finding  that  said 
account  was  correct  as  to  the  numl)er  of  folios 
embraced  therein,  and  that  the  item  for  sta- 
tionery and  supplies  necessarily  used  in  mak- 
ing said  record  was  correct,  but  declining  to 
approve  said  account  or  certify  the  correctness 
thereof  for  the  reason  that  said  circuit  judge 
thought  the  statute  did  not  authorize  the  work 
charged  for  by  the  chief  supervisor. 

*5.  No  part  of  tbe  work  done,  dis  [675 
bursements  made,  or  services  rendered  to  and 
charged  for  in  the  aforesaid  account  has  been 
included  in,  coveied  by,  or  embiaced  in  any 
accQunt  made  or  presented  to  the  accounting 
officers  of  the  Treasunr  or  any  other  depart- 
ment  or  office  of  the  United  States  other  than 
the  account  sued  upon  herein,  and  no  pay- 
ment has  been  made  for  any  Item  charged 
therein,  and  all  of  said  service  was  performed 
within  six  years  before  the  commencement  of 
this  suit. 

6.  Said  account  was  presented  to  the  ao> 
counting  officers  of  the  United  States  Treasury 
Department  for  payment  and  payment  thereof 
was  refused;  thereupon  the  First  Auditor  of 
the  Treasury,  on  the  ground  that  said  claim 
involved  a  controvert^  question  of  law,  certi- 
fied said  claim  to  the  honorable  Secretary  of 
the  Treasury  and  transmitted  the  same  to 
him,  together  with  all  the  vouchers,  papers, 
docimients,  and  proofs  pertaining  thereto,  that 
the  same  might  be  transmitted  to  the  Court  of 
Claims,  as  provided  in  section  1063,  Revised 
Statutes;  and  thereupon  the  honorable  acting 
Secretary  of  the  Treasury  transmitted  to  this 
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court  the  claim  of  petilioDcr,  with  all  vouch- 
ers, papers,  proofs,  aod  documents  pertaioing 
thereto,  to  be  proceeded  with  in  this  court  ac- 
cording to  law. 

7.  The  claimant,  as  chief  supervisor  of  elec- 
tions, required  of  supervisors  of  elections  lists 
of  the  persons  who  registered  and  voted  in 
their  respective  election  districts  or  voting  pre- 
cincts at  said  election  held  in  November,  1888; 
such  lists  when  made  were  returned  to  and 
filed  by  him  and  became  a  part  of  the  records 
of  his  ofQce;  said  lists  were  necessary  for  prop- 
erly guarding  and  scrutinizing  said  election 
and  the  registration  prior  thereto. 

8.  The  nature  of  the  services  described  in 
the  account  in  suit  was  the  entering  and  in- 
dexing of  the  records  of  persons  who  regis- 
tered for  the  purpose  of  voting  at  the  election 
for  representatives  in  Congress  held  in  No- 
vember. Ib88,  in  the  citr  of  Chicago,  city  of 
Lalie  View,  village  of  Hyde  Paik,  and  town 
of  Lake,  in  said  northern  district  of  Illinois, 
and  said  index  record  contained  the  particu- 
lars relative  to  each  voter  then  required  by  the 
076]  lawsof  thestateof  Illinois. and  ^asshown 
in  Exhibit  "A."  The  matter  contained  m  said 
index  record  was  contained  in  the  registers  of 
lists  made  by  supervisors  of  election,  and  re- 
turned to  claimant  as  chief  supervisor  of  elec- 
tions, and  which  became  a  part  of  the  records 
of  his  office. 

9.  The  disbursements  charged  for  are  for 
large  index  volumes  for  entering  and  indexing 
the  records  (»f  the  claimant's  office  and  for 
stationery  and  supplies  neccfssnrily  used  io  and 
about  the  entering  and  indexing  of  said  rec- 
ords, amounting  to  $210.85. 

10.  Before  the  services  now  sued  for  were 
performed  the  claimant  made  out  and  pre- 
sented his  account  as  chief  supervisor  of  elec- 
tions for  services  rendered  at  the  Congres- 
sional election  of  1888,  in  which  account,  and 
while  it  was  in  the  po8session  of  the  First 
Comptroller,  and  before  it  was  approved  by 
him,  the  claimant  endorsed  the  following 
words: 

*'  The  foregoing  account  and  claim  against 
the  jzovernment  is  presented  without  preju- 
dice tq  my  right  to  present  hereafter  a  further 
account  and  claim  for  the  services  in  entering 
and  indexing  the  records  of  my  said  office 
touching  the  said  election  of  1888  and  the 
registration  prior  thereto  and  for  any  other 
pervices  rendered  bv  me  in  connection  with 
said  election  which  is  not  included  in  the  fore- 
y^o'wfr  account  and  without  prejudice  to  Uie 
right  to  sue  therefor." 

The  index  so  prepared  of  the  election  of 
1888  was  not  in  fact  mode  until  after  the  Con- 
gressional election  of  1890.  It  was  used  by 
the  claimant  in  the  election  of  1892,  but  to 
what  extent  does  not  appear.  The  similar  in- 
dex of  the  election  returns  of  the  election  of 
1890  was  made  out  before  the  election  of  1892, 
and  was  used  in  that  election,  and  has  been 
paid  for. 

On  the  foregoing  findings  of  fact  the  court 
decided  as  a  conclusion  of  law: 

**  The  services  which  form  the  cause  of  ac- 
tion in  this  suit  not  having  been  rendered  at 
the  proper  time,  to  wit,  before  the  Coneres- 
fionai  Section  of  1890,  and  the  defendaDts 
havinf ,  therefore,  derived   no  benefit   from 
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them  in  that  election,  they  must  be  deeiD«<i 
voluntary,  and  for  them  the  claimant  sboulci 
not  recover.     Petition  dismissed." 

'Petitioner  thereupon  appealed  to  this  [07  7 
court. 

Messrs.  Charles  W.  Needham  aoci 
Charles  H.  Aldrich  for  appellant. 

Messrs,  Joshua  Eric  Dodg^,  As*istaffC 
Atty,   Gen,,  and  Samuel  A.  Putman    lor 

appellee. 

Mr,  Justice  Brown  delivered  the  opinioik 
of  the  court: 

The  charge  in  question  is  claimed  to  be  ji 
tified  by  Revised  Statutes,  sections  2026  i 
2031.  the  material  pansof  which  rend  as  folio' 

•*Sec.  2026.  The  chief  supervisor  j^hall  pre- 
pare and  furnish  all  necessary  books,  fc^rms. 
blanks,  and  instructions  for  the  use  aod  direc- 
tion of  the  supervisors  of  election  in  the  sev< 
eral  cities  and  towns  in  their  respective  dis- 
tricts. .  .  .  He  shall  require  of  the  su[H-rvis4ir» 
of  election,  when  necessary,  lists  of  the  per- 
sons who  may  register  and  vote,  or  either,  io 
their  re.«pectivc  election  or  voting  precir  c  »,  aod 
cause  the  names  of  those  Ui)on  any  such  listv 
whose  right  to  register  or  vote  is  Itooestly 
doubted  to  be  veritied  by  proper  inquiry  sikI 
examination  at  the  respective  places  by  iheiA 
assigned  as  their  residences;  and  he  shall  re- 
ceive, preserve,  and  file  .  .  .  all  cerlificait«, 
returns,  reports,  and  records  of  every  kiod  ao(i 
nature  contemplated  or  made  requisite  by  the 
provisions  hereof,  save  where  otherwise  hereio 
specially  directed." 

'*8ec.  2031.  There  shall  be  allowed  and  paid 
to  the  chief  supervisor,  for  his  services  as  suct^ 
officer,  the  following  compensation,  apart  froiA 
and  in  excess  of  all  fees  allowed  by  law  for  the 
performance  of  any  duty  as  circuit  court 
commissioner;  for  fifing  and  caring  for  every 
return,  report,  record,  document,  or  other  pa- 
per  required  to  be  filed  by  him  under*any[^9 1 
of  the  preceding  provisions,  ten  cents;  for  affix- 
ing a  seal  to  any  paper,  record,  report,  or  in- 
strument,  twenty  cents;  for  entering  and  index- 
ing the  records  of  his  office,  fifteen  cents  per 
folio.  .  .  And  the  fees  of  the  chief  tupervivors. 
shall  be  paid  at  the  Treasury  of  the  United 
States,  such  accounts  to  be  made  out,  verified^ 
examined,  and  certified  as  in  the  ca^  of  sc- 
counts  of  commissioners,  save  that  the  exam- 
ination or  certificate  required  may  be  made  l»y 
either  the  circuit  or  district  judge." 

Under  the  first  section,  it  is  a  matter  for  the 
chief  supervisor  to  determine  whether  it  be 
'•necessary"  to  require  of  the  supervisors  of 
election  lists  of  the  persons  who  may  resist rr 
and  vote,  etc.,  and  his  discretion  in  this  p«rti 
cular  is  not  subject  to  review.  When  these 
lists  are  returned  to  him.  he  is  required  to 
••receive,  preserve,  and  file"  them  as  **cerfifi 
cates,  returns,  reports,  or  records,*  and  br 
section  2031,  "for  filing  and  caring  for"  such 
"return,  report,  record,  document,  or  other 
paper"  he  is  entitled  to  ten  centa.  li  he.  how- 
ever, under  the  name  of  "entering  and  iodex* 
ing  the  records  of  his  office,"  entitled  to  ilf  leeo 
cents  per  folio  for  making  a  complete  copy  of 
such  returns,  and  arranging  them  in  alphabeti 
cal  order  after  they  have  been  properly  filed  a» 
records  of  his  offloe? 
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Tbe  object  of  tbe  statates  coDcerninGr  the 
elecriTc  fr«ncbise,now  embodied  in  title  XXVI. 
of  tbe  ReTised  Sututes,  was  as  declared  in  the 
title  to  tbe  Act  of  May  81,  1870  (16  Stat,  at  L. 
140j:  To  enforce  tbe  rights  of  citizens  of  the 
Uoited  States  to  vote  in  tbe  several  states  of 
this  Union,  and  for  other  purposes,"— among 
vhicii  was  undoubtedly  the  preservation  of 
tte  parity  of  elections,  and  the  obtaining  of 
a  booest  expression  of  opinion  from  each  in- 
diridaal  voter.  For  this  purpose  the  judge  of 
tbe  drcoit  court  was  required,  upon  the  peti* 
titkm  of  a  certain  number  of  citizens  of  anv 
dtf  at  town  having  upwards  of  20,000  inbabl- 
tuts,  or  of  an^  countv  or  parish  in  any  Con- 
giessioosl  district,  making  known  their  desire 
10  have  tbe  registration  or  election  guarded 
ad  Kmtinized,  to  open  the  circuit  court  at  the 
Bost  convenient  point  in  the  circuit  (§  2011)  to 
inwiot  and  commission,  from  day  to  day,  two 
eiuzeos  from  each  voting  precinct,  to  be  known 
682]  and  designated  as  'supervisors  of  elec- 
tioos  (§  2012)  who  were  required  to  attend 
it  tbe  le^stration  of  the  voters,  to  challenge 
voters  and  supervise  the  registry,  to  make  lists 
of  tbe  voters  when  required  (§  2016)  to  attend 
tt  tbe  election,  to  supervise  the  manner  in 
wbicb  the  voting  was  done  (§  1017)  to  canvass 
eicfa  btUot,  and  generally  to  see  that  the  elec 
000  tod  canvass  were  fairly  conducted,  and  to 
Bike  return  of  their  doings  to  the  chief  super- 
mm.  §  2018.  By  section  2021,  the  marshal 
for  tbe  district  was  required,  upon  the  applica- 
tkm  in  writing  of  a  certain  number  of  citi- 
»».  to  appoint  a  certain  number  of  deputy 
narshals  to  aid  and  assist  the  supervisors  in 
tbe  verification  of  any  lists  of  voters,  and  to 
ittend  the  registration  and  election. 

By  section  2025,  the  circuit  court  was  re- 
qmred  to  appoint,  from  the  circuit  court  com- 
missioners, a  chief  supervisor,  who  should 
lerve  so  long  as  he  faithfully  and  capably  dis- 
cbarged  the  duties  imposed  upon  him. 

From  this  brief  recaf^itulation  of  the  promi- 
Bent  provisions  of  the  title,  it  is  evident  that 
DO  permanent  system  for  the  carrying  on  of 
Cooirressional  elections  was  intended  to  be 
established.  The  Act  was  to  be  operative  only 
in  particular  cases,  when  upon  petition  filed 
bf  tbe  required  number  of  citizens  the  circuit 
coon  was  authorized  to  appoint  supervisors, 
vbo  attended  that  election,  at  the  conclusion  of 
vbicb  tbey  hecame  funeti  offleio.  No  system 
for  the  permanent  registration  of  voters  was 
coDtemplated,  simply  because  the  exigencies 
wbicb  dictated  the  appointment  of  supervisors 
for  a  particular  election  might  not  exist  at  the 
sezt  or  any  subsequent  election.  No  perma- 
aeot  official  is  provided  for,  except  a  chief 
■QKrvisor  in  each  judicial  district,  who  served 
without  regular  salary  and  acted  only  when 
tbe  electoral  machinery  was  put  in  motion, 
prior  to  any  election,  by  the  petition  of  the 
xeqoisite  number  of  voters.  No  permanent 
records  were  contemplated,  and  without  a  sys- 
tem of  registration  like  that  obtaining  in  many 
of  tbe  states,  none  would  be  of  any  value, 
SDce  persons  who  are  disqualified  at  one  elec- 
tioo  by  reason  of  minority,  alienage,  non-resid- 
erce.  or  other  cause,  might,  when  tbe  next 
deciion  took  place,  become  legal  and  compe- 
tent voters.  So,  those  who  are  this  year  qual- 
683]ified  may  next  year,  *either  by  removal 
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from  their  present  residence,  by  insanity,  con- 
viction of  crime,  or  other  cause,  become  dis- 
qualified the  next  year.  The  laws  of  the  sev- 
eral Slates  usually  recognize  the  fact  that  a 
person,  whose  name  appears  upon  the  registry 
of  a  certain  precinct,  is  presumed  to  be  quali- 
fied at  tbe  next  election  in  that  precinct.  But 
even  if  a  complete  registration  of  voters  were 
made  by  the  chief  supervisor,  no  such  pre^ 
sumption  would  follow,  since  it  is  the  state 
and  not  the  general  government  which  pre- 
scribes the  qualification  of  voters.  It  was 
never  the  design  of  tbe  Act  that  Congress 
should  determine  who  should  vote  at  any  elec- 
tion, or  interfere  with  laws  of  the  state  in  that 
regard,  but  only  to  protect  those  who  were  en- 
titled to  vote  by  the  laws  of  the  state  in  the 
exercise  of  the  elective  franchise.  It  would, 
therefore,  have  been  entirely  superfluous  to 
provide  for  a  permanent  registry  of  voters  to 
be  kept  by  the  chief  supervisor.  The  state 
registration  is  presumed  to  answer  all  require- 
ments in  that  particular. 

So,  too,  a  registry  of  voters,  to  be  of  any 
value,  must  be  kept  at  the  polling  places  in 
each  precinct,  in  order  that,  as  each  voter  pre- 
sents himself,  reference  may  instantly  be  made 
to  the  list  to  ascertain  his  qualificatiotis.  Hence 
the  list  made  by  the  claimant,  to  serve  any 
useful  purpose,  would  have  to  be  either  printed 
or  copied  for  use  in  each  precinct— involving 
of  course  an  enormous  expense.  But  even 
this  would  have  been  of  little  value,  since  each 
precinct  is  concerned  only  with  its  own  voters, 
and  a  list  of  61,282  folios,  containing  the  names 
of  probably  double  that  numbei  of  voters, 
woiild  be  so  long  as  to  be  practically  usele^^s 
for  ready  and  immediate  reference.  Add  to 
this  the  fact  that  thousands  of  changes  are 
made  at  each  election,  and  that  tbe  services 
in  question  were  not  completed  until  Ju1y« 
1892,  nearly  four  years  after  the  election  took 
place,  and  it  will  be  seen  that  the  list  made  by 
the  claimant  could  have  been  .of  no  possible 
value  to  the  government— of  no  more  value 
than  a  city  directory  published  four  years  after 
the  compilation  of  names  is  made.  The  index, 
80  prepared  by  him  after  the  election  of  1888. 
was  not  in  fact  made  until  after  the  Congres- 
sional election  of  1890.  and  was  never  used 
until  the  election  of  1892.  To  *what  [684 
extent  it  was  so  used  does  not  appear.  It 
seems,  too,  that  a  similar  index  of  the  election 
returns  of  the  election  of  1890  was  made  out  be- 
fore the  election  of  1892.  was  used  in  that  elec- 
tion, and  has  been  paid  for. 

It  is  claimed,  however,  that  if  tbe  statute  re- 
quires or  authorizes  the  work  to  be  done,  the 
claimant  ought  not  to  be  held  responsible  for 
the  fact  that  the  transcript  was  of  no  value,  or 
to  lose  his  compensation  for  that  reason.  As- 
suming that  section  2026  vests  him  vrith  a  dis- 
cretion to  require  of  the  supervisors  lists  of  the 
voters  when  in  his  opinion  it  is  necessary,  and 
that  section  2031  authorizes  and  perhaps  re- 
quires him  to  file  and  care  for  such  lists,  thero 
is  certainly  no  requirement  that  he  make  a 
copy  of  such  lists.  The  entering  and  index- 
ing the  records  of  his  ofiSce.  for  which  he  is 
entitled  to  recover  15  cents  per  folio,  would 
evidently  be  complied  with  by  his  filing  such 
returns,  and  indexing  them  in  tbe  name  of  the 
supervisor  making  the  return;  and  even  if  tbe 
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services  performed  by  bim  in  copying  and  re- 
arraogiog  the  names  upon  tbese  returns  could 
be  construed  as  "entering  and  indexiog"  tlieni, 
It  was  a  service  of  such  mauifesily  dispropor- 
tionate value  to  the  cost  thereby  incurred,  that 
we  think  it  could  never  have  been  contemplated 
by  the  itatute.  The  claimant  should  have 
recognized  this  fact,  and  before  putting  the 
government  to  the  very  large  expense  of  this 
transcript,  he  should  have  been  able  to  point 
to  some  statute  requiring  it  to  be  done  in  lan- 
guage free  from  ambiguity. 

The  very  magnitude  of  the  expense  incurred 
should  have  put  the  claimant  upon  inquiry  as 
to  the  propriety  of  the  service.  He  has  no 
right  to  plunge  the  government  into  an  expense 
of  some  $10,000  upon  a  doubtful  interpretation 
of  the  law,  especially  when  he  is  apprised  of 
Uie  fact  that  the  service  performed  must  have 
been  of  little  or  no  value  to  the  government. 
The  index  which  he  prepared  for  the  election 
of  1890,  and  for  which  he  was  paid,  covered 
every  possible  use  for  which  the  index  he  now 
charges  for  could  have  been  made  available. 
It  is  of  no  more  value  than  a  directory  for  a 
certain  year  issued  after  a  directory  for  a  sub- 
sequent year  has  been  published  and  put  upon 
the  market 

085]  *We  do  not  wish  to  be  understood  aa 
imputing  any  bad  faith  to  the  plaintiff  in  this 
particular,  as  there  are  undoubtedly  decisions, 
even  of  the  Court  of  Claims,  which  uphold 
charges  of  this  description  {Dennison  v.  Unit- 
ed Sintes,  25  Ct.  CI.  804;  Allen  v.  United 
States,  26  Ct.  CI.  445)  and  the  department 
aeems  to  have  paid  many  of  these  accounts 
without  question  since  these  decisions.  We 
are,  however,  clear  in  our  opinion  that  the  ser- 
vice is  not  one  within  the  spirit  or  the  letter  of 
the  statute;  that  the  circuit  judge  was  right  in 
refusing  to  approve  the  account;  and  that  the 
mllowance  of  other  accounts  of  a  similar  na- 
ture works  no  estoppel  upon  the  government. 
If  there  be  any  estoppel  at  nil  it  is  against  the 
claimant,  who  has  already  been  paid  for  a 
similar  service  performed  since  the  transcript 
io  question  was  made. 

The  judgment  of  the  Court  ef  Claims  is,  there- 
fore, clfirmed. 


HIRAM  P.  Mcknight,  Pff.  in  Err., 
CHARLES  C.  JAMES. 

(See  8.  a  Reporter*8  ed.  686-4883 
BetietD  of  order  of  state  judge, 

A  writ  of  error  from  this  court  will  not  He  to  re- 
view the  order  of  a  state  judge  at  chambers  in  a 
habeas  corpus  case. 

[No.  841.] 
Arffvied  and  SubmitUd  Dec.  19, 1894.    Decided 

Jan.  14, 1895. 

NoTB.—  When  habeas  corpus  may  imve.  and  when 
not;  and  from  what  eoxirts,  and  by  what  judges;  what 
may  he  inquired  into  by  writ  c/,  see  note  to  XJDitod 
States  V.  MacdanIeK  8: 687. 

Ab  to  uhat  questiims  may  /»e  ennsidered  on  hcdteas 
torpus,  see  note  to  Ex  parte  CarU,  27: 288. 

ABto  suspension  of  writ  of  habeas  ourpus,  see  note 
to  Luther  v.  Borden,  It:  68L 

SIO 


IN  ERROR  to  the  Judge  of  the  Circuit  Court 
of  Ohio  for  the  Second  Judicial  Circuit,    *o 
review  an  order  of  such  judge  at  cbambers 
that  Hiram  P.  McEniaht  be  remanded  to  tb« 
custody  of  Charles  C.  James  as  warden  of  tbe 
Ohio  penitentiary.    The  order  was  grao<«d  in 
a  case  of  habeas  corpus  in  which  it  was  alle^t^ 
that  the  petitioner  McKnight  was  unlawfully 
deprived  of  his  liberty  in  the  Ohio  penitentiarV 
under  certificate  of  sentence  of  the  court  of 
common  pleas  of  Wood  county,  for  the  criroc 
of  perjury;  that  there  was  no  judgment  or  sen- 
tence auihorizinff  such  certificate  and  that  tbe 
same  was  therefore  void,  and  said  impriion- 
ment  without  legal  authority  and  without  due 
process  of  law.     Writ  of  error  dismissed. 


Statement  bv  Mr.  Justice  Browm 

This  proceeding  was  begun  by  a  pc^tWoo  to 
habeas  corpus  to  the  circuit  court  of  Franklin 
county,  Ohio,  setting  forth  that  the  petitioner 
McEnight  was  unlawfully  deprived  of  lji«  lib- 
erty in  the  Ohio  penitentiary,  under  a  cettificate 
of  sentence  of  the  court  of  common  pleas  of 
Wood  county,  for  the  crime  of  forgery.  Pe^ 
titioner  charged  that  there  was  no  judgment  or 
sentence  authorizing  such  certificate;  that  tbe 
same  was  therefore  void,  and  said  imprison- 
ment without  legal  authority,  and  without  due 
process  of  law. 

*  Under  this  petition  a  writ  of  habeas  [BSB 
corpus  was  granted  by  the  Hon.  Gilbert  H. 
Stewart,  j«idge  of  the  circuit  court  of  the  second 
circuit,  and  McEnight  ordered  to  be  prodticed 
before  him  in  Columbus  on  August  81,  1894. 

Respondent  James  made  return  to  the  wrrii. 
setting  forth  the  certificate  of  sentence,  and 
averring  that  tbe  court  of  common  pleas  of 
Wood  county  did  render  tbe  judgment  mnd 
pronounce  the  sentence,  by  authority  of  which 
be  held  McKnight  in  custody;  that  said  Judf 
ment  was  afterwards  affirmed  by  tbe  cireuit 
court  of  Wood  coun^,  in  a  proceeding  in  error 
prosecuted  by  McEnli^ht;  that  the  case  wras 
subf^uently  brought  before  tlie  supreme  court 
of  Ohio,  on  a  motion  made  and  filed  by  thia 
petitioner,  and  that  that  court,  after  reviewing 
the  entire  record  and  proceedings  in  tbe  lower 
courts,  denied  the  application,  thus  afflrming 
the  original  judgment  of  the  court  of  oomiDoii 
pleas. 

Petitioner  replied  and  averred  that,  after  en 
tering  a  plea  of  "not  guilty/'  he  was  brourht 
before  the  court  without  counsel,  and  iodi^nt 
and  unable  to  procure  counsel;  but  the  court 
proceeded  to  try  him  without  counsel  todefend 
him,  and  he  was  thereby  deprived  of  his  con 
stitutional  right  to  have  the  assistance  of  coun 
sel  in  his  defense;  and  that  tbe  certificate  of 
sentence  also  was  void  in  the  fact  that  tbe  re 
quirement  that  he  be  kept  at  bard  labor,  which 
appears  in  such  certificate,  was  not  impose*!  by 
the  court  as  a  part  of  its  sentence,  and  was 
wholly  unauthorized. 

The  case  was  heard  September  1,  1804,  upon 
pleadings  and  testimony,  by  the  Hon.  Gilbert 
11.  Stewart,  sitting  in  chambers,  and  an  order 
made  that  McKnight  be  remanded  to  tbe  cus- 
tody of  the  defendant  James  a»  warden  nf  tbe 
Ohio  penitentiary;  whereupon  the  petitioner 
«uer1  mil  this  writ  of  error  directed  to  the  judge 
by  name. 
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Mr.  Hiimm  P.  McKnig^ht*  plaintiff  io 
frrar«  iu  propria  persona. 

Mr.  J.  K.  Richards,  Atty.  Geo.,  of  Ohio, 
far  dcfenduit  in  error. 

687]  *Mr.  JuMtiee  Brown  delivered  the  opin- 
ioQ  of  the  court: 

As,  under  Revised  Statutes,  section  709,  a 
writ  of  error  ys\\\  go  from  this  court  only  to  the 
i&al  judgment  of  the  highest  court  of  toe  state 
ID  which  a  decision  in  the  suit  can  be  had,  it  is 
trident  that  our  itirisdiction  in  this  case  cannot 
te  sQBtalned,  unless  an  order  of  a  judge  at 
(hsmbers  remanding  a  prisoner  in  a  habeas 
corpus  proceeding,  can  be  regarded  as  an  order 
of  A  '^court"  within  the  meaning  of  this  section. 
We  held,  however,  in  Carper  v.  Fitzgerald, 
m  U.  S.  87  [80:  882],  that  an  appeal  did  not 
tie  to  tbift  court  from  an  order  of  a  circuit  judge 
«f  the  United  States,  sitting  as  a  judge  and  not 
as  a  court,  discharging  a  prisoner  brought 
bkore  him  on  a  writ  of  habeas  corpus,  for  the 
reason  that  the  Act  of  March  1,  1885  (23  Stat 
at  L.  437)  gave  an  appeal  to  this  court  in  ha- 
beas corpus  cases  only  from  the  final  decision 
of  a  dicuit  court;  and  that  Kule  34  did  not 
aiake  his  decision  as  judge  a  decision  of  the 
court,  the  purpose  of  that  rule  being  to  regulate 
appeals  to  the  circuit  court  from  the  final  de- 
cision of  any  court,  justice,  or  judge  inferior 
to  that  court,  as  well  as  appeals  from  the  final 
iSecisioo  of  such  circuit  court  to  the  Supreme 
Orart.    As  a  writ  of  error  from  this  court  can 
ooty  tLO  to  the  highest  court  of-  a  state,  it  follows 
l^  analogy  that  it  will  not  lie  to  review  the 
order  of  a  jud^e  at  chambers. 

The  jurisdiction  of  this  court  was  treated  in 
the  brief  of  plaintiff  in  error  as  if  it  turned 
vpoQ  the  question  whether,  under  the  practice 
m  Ohio,  a  writ  of  error  lay  from  the  supreme 
conrt  of  that  state  to  an  order  of  a  circuit  jud^ 
at  dnrobers — the  argument  being  that  it  did 
not,  and  hence  that  such  judge  was  the  highest 
court  of  the  state  in  which  a  decision  in  the 
soil  could  be  had.  and  a  writ  of  error  would, 
therefore.  He  from  this  court.    In  this  view, 
IKtitioner  should  at  least  have  applied  to  that 
court  for  a  writ  of  error,  or  had  the  order  of 
the  circuit  judge  at  chambers  made  the  order 
of  the  circuit  court.    If  it  be  true  that,  under 
tbe  laws  of  Ohio,  the  final  order  of  a  circuit 
jodge  at  chambers  be  the  judgment  or  decree 
of  a  circuit  court,  then  it  is  undoubtedly  re- 
688J viewable  by  the  'supreme  court  of  Ohio, 
which  is  the  hiehest  tribunal  of  Ohio,  and  isex- 
pmsly  given  jurisdiction  by  statute  to  review 
the  jii'dgments  and  orders  of  the  circuit  court. 
Bat,  if  this  order  be  not  a  judgment  or  decree 
of  a  court,  then  it  is  not  reviewable  here, 
Ixcanse  this  court,  under  section  709,  is  given 
aatbority  to  review  only  the  judgment  and  de- 
cree of  the  highest  court  of  the  state.    In  other 
words,  the  order  cannot  be  the  order  of  a  judge 
to  defeat  tbe  iurisdiciion  in  error  of  the  su- 
preme court  of  Ohio,  and  at  the  same  time  an 
Ofdfr  of  a  court  to  confer  jurisdiction  upon  this 
^oort  to  issue  a  verit  of  error.    The  argument 
in  reality  defeats  itself.    Its  very  strength  is 
tiso  its  weakness.    By  proving  that  a  writ  of 
«fTor  will  lie  from  this* court,  it  also  proves  that 
t  writ  of  error  will  lie  from  the  supreme  court 
of  Ohio,  and  this  fact  of  itself  defeats  the  ju- 
risdiciion  of  this  court.    Whether  the  principle 


of  this  case  applies  to  other  than  habeas  corpus 
cases  wc  do  not  undertake  to  determi-  e. 
The  wHi  of  error  must,  tJierrfore,  be  dismissed. 


POSTAL  TELEGRAPH  CABLE  CO. 
Flff,  in   Err., 

WIRT  ADAMS,  Revenue  Agent  of  the  State 

of  Mississippi. 

(Sen  8.  G.  Reporter's  ed.  688-70L) 

State  tax  on  telegraph  company, 

L  A  state  has  the  power  to  levy  aobariare  upon  a 
foreign  telegraph  company  .doing  business  within 
the  state  and  also  doing  Interstate  business,  in 
the  form  of  a  franchise  tax,  but  arrived  at  with 
reference  to,  and  graduated  according  to.  the 
value  of  its  property  within  the  state  and  in  lieu 
of  all  other  taxes,  and  the  exercise  of  that  power 
by  a  state  statute,  held  by  the  highest  Judicial 
tribunal  of  tbe  state  to  be  a  just  equivalent  for 
other  taxes,  does  not  amount  to  a  regulation  of 
Interstate  commerce,  nor  put  an  unconstitutional 
restraint  thereon. 

2.  By  whatever  name  the  exaction  by  taxation  of 
an  instrumentality  of  interstate  or  international 
commerce  may  be  called,  if  It  amounts  to  no 
more  than  the  ordinary  tax  upon  property  or  a 
just  equivalent  therefor,  ascertained  by  reference 
thereto,  it  is  not  open  to  attack  as  inconsistent 
with  the  Constitution. 

[No.  649.] 
Submitted  Dee.  S,  1894.    Decided  Jan.  tl,  1895. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Mississippi,  to  review  a  Judgment  of  that 
court  affirming  the  judgment  of  the  circuit 
court  of  Hi n esc  ount j,  in  that  state,  in  favor  of 
Wirt  Adams,  the  state  revenue  agent,  plaiotiff, 
against  the  Postal  Telegraph  Cable  Company, 
defendant,  for  the  amount  of  taxes  im|>osed 
under  the  state  statute  upon  said  defendant  for 
the  years  1890  and  1891,  with  interest  and 
costs.    Affirmed. 

See  same  case,  71  Mist.  565,  4  Inters.  Com. 
Rep.  416. 


NoTB.— Potoer  of  Congress  to  control  commerce, 
state  statuts  when  valid  as  heino  a  regulation  of  com- 
merce:  drummers;  vessels:  railways;  tdegraph  com' 
ponies;  state  tax  on  commerce^  when  valkU  see  noti 
to  Harmon  v.  Chicago,  87: 210. 

As  to  interstate  commerce^  regviation  of;  power  oj 
Congress^  ?u>w  far  exclusive^  see  note  to  Gloucestet 
Ferry  Co.  v.  Pennsylvania,  29: 168. 

Ab  to  power  of  Congress  to  regulcUe  commerce,  see 
notes  to  Oibt)ons  v.  Ogden,  6: 23,  and  Brown  v.  Mary- 
land, 6: 678. 

As  to  power  of  states  to  tax^  see  note  to  Dobbins 
V.  Erie  County  Comrs.  10: 1022. 

That  taxation  of  stock  or  shares  in  corporation 
does  not  impair  obligation  of  contracts:  taxation  of 
aharts  of  national  banks  and  other  corporations^  see 
note  to  Providence  Bank  v.  Billinire,  7: 939. 

WTujt  is  a  regulation  of*  or  restraint  upon,  inter" 
state  commeru;  state  license  and  tax  laws;  original 
packages. 

A  sale  of  goods  by  one  Wisconsin  corporation 
to  another,  made  In  the  state,  is  not  a  transaction 
of  interstate  commerce,  with  the  Act  of  Congress 
of  July  2,  1800.  National  Distilling  Go.  v.  Cream 
City  Importing  Co.  86  Wis.  852. 

A  regulation  as  to  the  manner  of  sale  of  subjects 
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Statement  by  Mr,  Chief  Jvstice  Fuller: 
689]  *B7  the  revenue  laws  of  Mississippi  cer- 
tain taxes  were  levied  as  privilege  taxes  on  va- 
rious corporations,  such  as  express  companies, 
telegraph  companies,  insurance  companies, 
sleeping  car  companies,  banks  of  deposit  or  dis- 
count, gas  companies,  and  the  like;  and  on 
taverns,  hotels,  restaurants,  brokers,  auction- 
eers, peddlers,  liquor  sellers,  dealers  in  malt 
liquors,  and  so  on.  Miss.  Code,  1880,  chap.  10, 
§  585;  Miss.  Sess.  Laws.  1888,  chap.  8.  The 
tax  required  to  be  paid  by  telegraph  companies 
was  $3000  on  each  telegraph  company  opera- 
ting within  the  state  one  thousand  miles  or  more 
of  wire,  and  on  each  telegraph  company  op- 
erating less  than  one  thousand  miles  of  wire  a 
tax  of  one  dollar  per  mile,  and  the  tax  thus 
levied  was  '*in  lieu  of  other  state,  county,  and 


municipal  taxes."   During  the  fiscal  yean  1800 
and  1891  the  Postal  Telegraph  Cable  Com 
pany,  a  corporation  chartered  under  the  laws 
of  New  York,  operated   within  the  state  of 
Mississippi  three  hundred  and  ninet^-ooe  aixl 
twenty-eight  hundredths  miles  of  wire.     The 
telegraph    lines,    equipment,    and    property 
appertaining  thereto,  owned  and  operated  by 
the  company   within  the  limits  of  eighteeo 
counties  of  the  state,  were  during  these  years 
worth  and  valued  at  the  sum  of  $41.9^.54. 
The  tax  levied  on  the  company  by  the  law  of 
March  8, 1888,  under  the  name  of  privilege  tax,, 
amounted  annually  to  $391.28,  or  an  aggregate 
for  the  two  years  of  $782.56.    Under  the  gen- 
eral revenue  laws  of  the  state  the  ad  ralffrem 
tax  on  the  property  of  the  company  for  tbe 
two  years  would  have  been  $118^.56  for  ttafe 


of  oommeroe,  whether  by  sample  or  not,  whether 
bj  exhibitinfir  samples  at  a  store  or  at  a  dweUloff 
house.  Is  a  refrulation  of  oommeroe.  Breonao  v. 
Tltusville.  168  U.  8.289  (88: 719). 

The  business  of  soUcitinfir  agents  for  a  manufac- 
turer In  one  state,  of  seUingr  in  another  state  ferti- 
lizers not  within  the  latter  state  or  within  their 
custody,  is  interstate  commerce  and  beyond  regu- 
lation or  taxation  by  tbe  latter  state.  State  v.  La- 
irarde,60Fed.  Bep.  186. 

Statutory  regulations  of  elevator  charges  do  not 
amount  to  a  regulation  of  oommeroe  between  the 
states.    Brass  v.  North  Dakota,  153  U.  8. 891  (38;  767). 

Telegraph  messages  between  points  in  the  same 
state  do  not  constitute  interstate  commerce,  be- 
cause  of  the  fact  that  they  traverse  another  stato 
on  the  route.  State  v.  Western  U.  Teleg.  Co.  22  L. 
B.A.670,113N.C.2ia 

A  state  statute  prescribing  a  penalty  for  failure 
to  deliver  a  telegram,  where  the  regulations  of  the 
company  itself  require  the  delivery,  is  not  uncon- 
stitutional as  a  regulation  of  interstate  commerce. 
Western  U.  Teleg.  Co.  v.  Tyler  (Va.)  4  Inters.  Com. 
Bep.  481. 

A  bridge  across  waters  between  two  states  and 
connecting  such  states  is  an  instrument  of  inter- 
state commerce,  and  traflBc  across  it  is  interstate 
commerce.  Covington  &  C.  Bridge  Co.  v.  Ken- 
tucky. 154  U.  S.204  (88: 962):  Covington  &  C.  Elev.  R. 
&  T.  Bridge  Co.  v.  Kentucky,  154  U.  S.  224  (98:970). 

State  regulation  of  the  sale  of  carriers*  tickets 
by  confining  it  to  agents  of  the  company  specially 
appointed,  and  requiring  unused  tickets  to  be  re- 
deemed, does  not  constitute  an  interference  with 
interstate  commerce.  State  v.  Corbett  (Minn.)  24 
L.  R.  A.  498, 4  Inters.  Com.  Bep.,  604. 

The  regulation  of  the  sale  of  tickets  on  railroads 
and  steamboats,  which  makes  such  sole  unlawful 
without  a  certificate  of  authority  from  the  carrier. 
Is  not  a  regulation  of  commerce  beyond  the  power 
of  a  state  legislature,  but  is  a  mere  police  regula- 
tion of  a  public  employment.  Burdick  v.  People, 
24  L.  R.  A.  162, 149  111.  600.  6U. 

A  state  statute  compelling  railroad  companies  to 
•top  all  regular  passenger  trains  at  county  seats  is 
not  an  interference  with  interstate  commerce. 
State  V.  Gladson  (Minn.)  24  L.  R.  A. 502. 

The  Kentucky  statufo  requiring  all  companies 
operating  railroads  within  tbe  state  to  provide 
separate  cars  or  compartments  for  white  and  col- 
ored passengers  is  so  broad  as  to  embrace  all  pass- 
engers, including  those  whose  passage  commences 
or  ends  in  other  states,  and  is  void  as  an  interfer- 
ence with  interstate  commerce.  Anderson  v. 
Louisville  ft  N.  R.  Ca  62  Fed.  Rep.  46. 

Only  transportation  within  tbe  state  or,  that 
which  is  not  a  part  of  any  continuous  transporta- 
tion without  tb«  state,  is  within  tbe  provisions  of 
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IlL  Act.  May  2,1873,  €9 1.  7.  8.  11.  and  theae  do  not. 
therefore,  affect  interstate  commerce.  Cbloaco, 
a  &  Q.  R.  Co.  V.  Jones,  24  L.  R.  A.  141. 149  IlL  SBl. 

The  fact  that  a  contract  was  for  tbe  carriage  of 
goods  rrom  one  state  to  another  does  not  relieve  • 
corporation  of  the  state  in  which  the  contract  wa» 
made  from  the  rule  of  lawezistin;:  in  tbatstmt<>. 
which  prohibits  special  contracts  limiting  UabtiHty . 
St.  Joseph  &  G.  I.  R.  Co.  V.  Palmer.22  L.  B.  A.  MS.  4 
Inters.  Com.  Rep.  494. 

The  act  of  a  railroad  company  in  carrying  ooel 
from  one  point  in  Texas  to  another  is  not  wltliin 
the  scope  of  interstate  commerce  regulatiooa,  al- 
though such  coal  was  originally  shipped  from  an- 
other territory.n^here  such  carrier  received  it  witli- 
out  any  understanding  or  arrangement,  express  or 
implied,  that  it  shall  become  a  llnic  in  a  chain  ot 
transportation  from  points  outside  the  state.  Ft. 
Worth  &  D.  0.  R.  Co.  v.  Whitehead,  •  Tex.  Civ. 
App.  505. 

The  provision  of  Ga.  Code,  f  4Sra.  making  tt  a 
misdemeanor  to  run  a  freight  train  on  Sunday  up- 
on any  railroad  in  the  state,  is  a  regulation  of  inter- 
nal  police,  and  not  a  regulation  of  oommeroe  in 
confiict  with  the  United  States  Coosiitutioo,  ereo 
as  to  freight  trains  passing  through  tbe  state  from 
and  to  adjacent  states,  and  laden  exclusiveir  with 
goods  and  freight  received  on  board  before  the 
train  entered  the  sti^te  of  Georgia,  and  oooalgoett 
topoints  beyond  its  limits.  Henningtoo  v.  8tatc« 
00  Ga.  896,  4  Inters.  'Com.  Rep.  413.  67  Am.  4  Bo^. 
R.Cas.  42. 

An  ordinance  of  a  city  iroposiogalicenae  fee  up- 
on every  telegraph  company  or  agency  ddnv 
business  in  the  city,  for  business  done  exclusively 
in  the  city,  not  including  business  done  to  and 
points  without  the  state  or  busioes  done  for 
government,  its  officers  oragents.  Is  not  voH  aa  an 
interference  with  interstate  oommeroe,  althoa^tk 
the  same  companies  may  also  send  intentate  mes 
sages.  Postal  Teleg.  Cable  Co.  v.  Charleston.  lO 
U.  S.  60S  (88: 871);  Western  U.  Teleg.  Co.  v.  Charleiu 
ton,  66  Fed.  Rep.  419. 

A  privilege  tax  on  telegraph  companies  arMln- 
ated  according  to  the  value  of  tbe  property  of  tbe 
company  measured  by  Its  mileage,  and  Imposed  in 
lieu  of  all  other  taxes,  although  incidentally  affect- 
ing interstate  commerce.  Is  not  unoonstltutlonpi 
as  an  interference  with  such  commerce.  Poafal 
Teleg.  Cable  Co.  ▼.  Adams  (Miss.)  4  Inters.  Oom. 
Rep.  416. 

An  ordinance  allowing  an  occupation  tax  oo  that 
portion  of  the  business  of  a  telegraph  company 
which  is  carried  on  wholly  within  the  state  Is  not 
an  unconstitutional  interferenoe  with  Interstate 
commerce.  Western  U.  Teleg.  Co.  ▼•  Fremoot,  M 
L.R.  A.  608. 89  Neb.  602. 

If  La.  Laws  1886,  So.  Il«  regulating  tbe  sale  of 
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ud  eoQDtj  purposes  only,  not  iDcluding  what 
mifbt  baye  been  assessea  and  collected  by  mu- 
Bidpalities  In  the  way  of  ad  talorem  taxes  for 
Booidpal  par  poses.  For  the  years  1890  and 
VSSl  the  compaDy  failed  to  pay  its  taxes,  and 
Adams,  the  state  revenue  agent  of  the  state  of 
Misissippi,  brought  suit  in  the  circuit  court 
of  Hinds  county,  August  16,  1892,  against  the 
eonpaoy  therefor.  The  first  count  of  the  dec- 
hntion  was  for  the  privilege  taxes  and  the 
Keood  count  for  ad  valorem  taxes  in  the  several 
cooDties  which  it  was  alleged  had  been  duly 
Med  for  state  and  county  purposes.  The 
company  demurred  to  the  second  count  and 
pleaded  specially  to  the  first  count  in  substance, 
WO]  *anU  so  far  as  essential  here,  that  it  was 
atelefiapb  company  duly  incorporated  and  or- 
fsoixed  under  the  laws  of  the  state  of  New 
York,  and  was  on  the  1st  days  of  January, 
18M,  1891,  and  1892,  respectively,  engaged  m 
ttd  stin  continued,  to  carry  on  the  ousiness 


of  a  telegraph  company,  havin;?  ofi3ces  in  va- 
rious cities  and  towns  in  the  state  of  Missis- 
sippi, for  the  purpose  of  receiving  and  sending 
telegraphic  messages  and  maintaining  and  op- 
erating certain  lines  of  telegraph  on  the  va- 
rious post  roads,  public  roads,  and  railroada 
extending  over,  across,  leading  into  and  from, 
the  state  of  Mississippi  to  the  state  of  Alabama, 
and  other  points  in  other  states  of  the  United 
States  and  the  Dominion  of  Canada.  That  it 
was  also  the  lessee  of  the  Atlantic  Postal  Tel- 
egraph Cable  Company,  a  corporation  duly  or- 
fmized  under  the  laws  of  the  state  of  !Kew 
ork,  and  by  its  charter  authorized  to  con- 
struct and  operate  lines  of  telegraph  in  and 
between  the  various  states  of  the  Union,  in- 
cluding the  state  of  Mississippi.  That  as  such 
lessee  and  owner  it  was  engaged  in  the  general 
public  telegraph  business  of  transmitting  mes- 
sages for  commercial  purposes  by,  along  and 
over  its  lines,  within,  from,  through  and  across 


can  t>e  oonstrued  as  an  inspection  law 
•TflD  exercise  of  the  polioe  power  of  the  state,  in- 
latfertoc  thereunder  with  the  business  of  solicit- 
iir  agents  for  a  manufacturer  without  the  state 
m  wtOing  foods  not  within  the  state.  It  violates 
r.  a.  Gbost.  art.  1.  f  8.  cL  8,  as  interferioir  with 
twwwate  commerce.   State  v.  Lagarde,  00  Fed. 

A  teste  Btatate  forbiddinir  the  brlngingr  of  any  in- 
toriBiting  Uquois  into  the  state  by  a  common  ear- 
ner eagajred  in  Interstate  and  foreign  ooomierce 
■  TQid  at  ao  interference  with  interstate  com- 
mtnea  and  no  new  power  to  prohibit  such  impor- 
tttioo  Is  gireo  to  the  states  by  the  Wilson  Act  of 
UHl  Sr  parU  Edgerton.  69  Fed.  Bep.  116. 

liqaoa  imported  into  a  state  arrive  therein  so  as 
to  be  sobject  to  Its  police  power  under  the  Wilson 
AeCpcoTldtnir  that  all  Intoxicating  liquors  shall 
opoB  anival  in  a  state  or  territory  be  subject  to 
tte  operation  and  effect  of  its  laws  enacted  in  the 
emusu  of  its  police  powers,  to  the  same  extent  as 
tf  prodnoed  In  such  state  or  territory,  when  they 
TCMh  their  destination  in  such  state,  although  they 
in  Boc  then  delivered  by  the  carrier  to  the  con- 
ocaee.  Be  Langf ord«  4  Inters.  Com.  Bep.  487, 67 
ftd.Bep.57n. 

OWo  Act  April  24,  1888,  Imposing  a  tax  upon  the 
^Iniji  or  traffldng  in  cigarettes  or  cigarette 
vxtppers,  is  not  roid  as  an  Interference  with  inter- 
ims commerce  in  failing  to  discriminate  between 
within  the  state  and  that  among  the 
MeU  V.  Hagerty,  61  Ohio  St. — 

ABaoafaccurerof  goods  which  are  legitimate 
■■Ejects  of  commerce  can  send  an  agent  into  an- 
te solicit  orders  for  the  products  of  bis 
r,  without  paying  to  the  latter  state  a 
ttx  tot  the  privilege  of  thus  trying  to  sell  his 
coodL    Brennan  v.  TitusviUe,  153  IT.  8. 289  (88: 719)* 

Aa  ordiiianoe  Imposing  a  license  tax  on  the 
prfrHege  of  canvassing  or  soliciting  orders  except 
tnm  licensed  merchants  or  dealers  residing  in  the 
cSy  Is  an  unconstitutional  burden  on  interstate 
eosHKree,  as  applied  to  solicitors  of  a  manufac- 
toRr  to  another  state,  and  cannot  be  sustained  as 
IS  ezevcfse  of  police  power.  Brennan  v.  Titus- 
Ttttt.si9mL 

A  stuate  imposing  a  license  tax  for  the  sale  by 
■■lilD  goods  not  within  the  state,  and  providing 
for  the  coliectlon  of  a  penalty  for  such  sales  with- 
*st  fioectfe.  Is  a  regulation  of  interstate  commerce 
od  repugnant  to  the  United  States  Constitution. 
fiiTBnn.  97  Fed.  Bep.  496. 

Aa  ordinance  requiring  a  merchandise  brolter 
mintaining  a  storehouse,  wareroom,  or  oflSce  In  a 


city  to  pay  a  specified  sum  per  annum  as  a  license- 
fee  for  the  privilege  of  engaging  in  such  busi- 
ness, and  declaring  it  a  misdemeanor  to  engage  in 
such  business  without  first  obtaining  and  paying- 
for  such  license,  is  unconstitutional  and  void  as  to- 
a  merchandise  broker  making  contracts  in  the 
state  by  sample  for  the  sale  and  delivery  to  citizens 
of  the  state  of  merchandise  which  at  the  time  of 
the  contract  is  the  property  of  citizens  of  other 
states  and  situated  in  such  states.  Re  Bozelle.  51 
Fed.  Bep.  156. 

A  license  tax  imposed  by  a  borough  upon  hawk- 
era  and  peddlers  for  revenue  purposes  only,  and 
notes  a  police  regulation,  cannot  be  enforced 
against  a  citizen  of  another  state  engaged  in  in* 
terstate  commerce,  whose  business  does  not  vio* 
late  any  police  regulation  or  endanger  the  health* 
morals  or  welfare  of  the  community.  Com.  v» 
Walker,  8  Pa.  Dist.  B.  634, 14  Pa.  Co.  Ct.  588. 

N.  C  Act  March  0,^  1893,  imposing  a  tax  upon 
sales  by  peddlers  does  not  apply  to  sales  by  sample 
of  goods  not  within  the  state  at  the  time  of  sale  and 
ready  for  immediate  delivery,  but  applies  only 
where  goods  are  actuaUy  exposed  and  offered  for 
sale,  and  upon  the  sale  being  effected,  ready  for  de> 
livery  at  once  to  the  purchaser.  Re  FUnn,  67  Fed. 
Bep.  490. 

A  license  tax  of  $600  per  annum.  Imposed  oi^ 
every  person  selling  in  a  city  any  meat  which  is  not 
from  animals  of  bis  own  raising,  unless  ho  rents  a 
stall  in  a  public  market,  while  the  rent  of  such 
stall  is  $150  per  year  and  the  market  regulations  are 
so  restricted  and  burdensome  as  to  preclude 
the  reasonable  conduct  of  a  wholesale  business 
there,  is  unconstitutional  in  respect  to  wholesale 
dealers  in  meat  brought  from  other  states.  Georgia 
Packing  Co.  v.  Macon,  22  L.  B.  A.  776.  4  Inters. 
Com.  Bep.  508, 60  Fed.  Bep.  774. 

One  Importing  liquor  into  a  state  and  disposing 
of  it  In  its  original  packages  is  In  the  exercise  of  a 
constitutional  right,  and  not  amenable  to  the  Ver- 
mont statute  providing  that  one  who  makes  a  pay* 
mont  for  liquor  sold  in  violation  of  the  law  may 
recover  it  back  as  money  received  and  held  to  bis 
use.    Yearteau  v.  Bacon,  65  Vt.  516. 

A  state  statute  positively  prohibiting  the  sale  of 
oleomargarine  does  not  apply  to  original  packages 
of  the  article  brought  from  another  state.  As 
Worthen.  4  Inters.  Com.  Bep.  484, 58  Fed.  Bep.  467. 

Imported  goods  remaining  in  the  original  pack- 
ages in  the  importer*s  possession  and  which  have 
not  been  sold  are  not  part  of  the  property  in  the 
state  subject  to  taxation.  State  v.  Board  of  Asses- 
•ACH  46  La.  Ann.  146. 
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the  state  of  Mississippi,  and  msDy  other  states 
jind  territories  of  the  Udiod,  and  had  offices 
for  the  receivlD^  and  sending  of  messages  by 
telegraph  in  each  and  every  state  and  territory 
"Wherein  the  lines  leased  or  owned  by  it  ex- 
tended, including  the  state  of  Mississippi. 
I'hat  on  or  about  the  6th  day  of  March,  1886, 
the  company  duly  filed  its  written  acceptance 
iritb  the  l^ostmaster  General  of  the  United 
States  of  the  restrictions  and  obligations  of  the 
Act  of  Congress  entitled  *'An  Act  to  Aid  in 
the  Construction  of  Telegraph  Lines  and  to 
Secure  to  the  Government  the  Use  of  the  Same 
for  Postal,  Military,  and  Other  Purposes."  ap- 
proved July  24,  1866.  now  Title  65  of  the 
United  States  Revised  Statutes,  And  that  in 
pursuance  thereof  it  had  been  designated  bv 
the  Postmaster  General  as  one  of  the  telegraph 
companies  that  must  transmit  messages  for  the 
United  States  at  a  price  and  rate  to  be  fixed  by 
the  said  Postmaster  General.  That  defendant 
was  enniged  as  a  governmental  agent  of  the 
United  States,  at  the  times  mentioned,  in  trans- 
^911  mitting  messages  for  the  'government  of 
the  United  States  between  its  various  offices, 
not  only  from  points  within  the  state  of  Miss- 
issippi  to  points  without  the  state  of  Missis- 
«ippi,  but  also  for  such  government  officers 
from  points  whoUy  within  the  state  of  Missis- 
^ppi  to  other  points  also  whollv  within  the 
«tate  of  Mississippi;  and  that  all  of  the  roads 
upon  which  the  lines  of  said  company  were 
•constructed  were  post  roads  of  the  United 
States. 

Plaintiff  demurred  to  the  special  pleas.  The 
case  came  on  to  be  heard  upon  these  demur- 
rers, and  the  circuit  court  sustained  defendant's 
demurrer  to  the  second  count  and  plaintiff's 
•demurrer  to  defendant's  pleas  to  the  first  count, 
with  leave  to  defendant  to  plead  over.  This, 
defendant  declined  to  do,  and  judgment  was 
thereupon  entered  against  the  company  for  the 
amount  of  the  so-called  privilege  taxes  for  the 
vears  1890  and  1891,  with  interest  and  costs, 
^om  this  judgment  an  appeal  was  taken  to 
the  supreme  court  of  Mississippi,  and  the 
Judement  affirmed.  The  opinion  of  that  court 
will  be  found  reported  in  4  Inters.  Com.  Rep. 
416.  71  Miss.  555.  A  writ  of  error  was  then 
allowed  to  this  court 

Mewn,  T.  Moultrie  Mordecal  and 
Philip  EL  Gadsden*  for  plaintiff  in  error: 

The  tax  sought  to  be  collected  from  the  Pos- 
tal Telegraph  Cable  Company  is  a  license  tax 
for  the  privilege  of  exercising  its  franchises 
within  the  state  of  Mississippi. 
.  He  Locktcood,  154  U.  8.  116  <88:  929):  Pot- 
M  THcf/.  CahU  Co.  T.  ChaHeiton,  153  U.  S. 
€92-694(88:871.  872). 

This  is  a  privilege  tax  sought  to  be  imposed 
upon  the  Postal  Telegraph  Cable  Company,  a 
foreign  corporation  en^n^ed  in  interstate  com- 
merce and  in  transmuting  messages  for  the 
government  of  the  United  States  for  the  right 
to  exercise  its  franchise  within  the  state  of 
Mississippi,  and  therefore  unconstitutional 
«nd  void. 

A  state  cannot,  under  the  gtiise  of  a  license 
tax  exclude  from  its  jurisdiction  a  foreign  cor- 
poration engaged  in  interstate  commerce,  or 
impose  any  burdens  upon  such  company  with 
in  its  limits. 
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Hoffork  dW.B.  Co,  ▼.  Penmjfltanu:^  12 
U.  8. 114  (84:  894),  8  Inters.  Com.  Rep.  178. 

A  state  law  is  unconstitutional  and  to! 
which  requires  a  party  to  take  out  a  liceoae  fc 
carrying  on  interstate  commerce,  no  matte 
how  specious  the  pretext  may  be  for  ioaposio 
it. 

Crutcher  v.  Esntucky,  141 U.  &  56  (85:  652] 
Com.  V.  Smith,  92  Ey.  88. 

No  state  has  a  right  to  lay  a  tax  upon  inter 
state  commerce  in  any  form,  whether  by  ^»ai 
of  duties  kid  on  the  transportation  of  the  rub 
jects  of  that  commerce  or  on  the  receipts  dr 
rived  from  their  transportation  or  on  the  oc 
cupaUon  or  business  of  carrying  it  on,  for  tb4 
reason  that  taxation  is  a  burden  on  that  coin 
merce  and  amounts  to  a  regulation  of  it, 
which  belongs  solely  to  Congress. 

Lyng  v.  Mie/tigan,  185  U.  8.  161  (84:  150\  8 
Inters.  Com.  Rep.  148. 

A  telegraph  company  is  an  agent  of  inter- 
state commerce,  and  the* business  by  it  between 
different  states  is  interstate  commerce. 

Pensaeola  Tdeg,  Co,  v.  We»terh  U,  THeg.  Co, 
96  U.  8. 10  (24:  710);  We$Um  U.  Teleg.  Co.  v. 
TexoM,  105  U.  8.  460,  464  (26:  1067.  106$); 
Baltimore  &  0.  IL  Co.  v.  Maryland,  88  U.  8. 
21  Wall.  456  (22:  678);  Qloveater  Verry  Co,  t. 
Pennwlvania,  114  U.  a  196  (29: 158),  1  Inters 
Com.  Rep.  882. 

A  state  cannot  impose  a  tax  or  duty  on  tbe 
movements  or  operations  of  commerce  neiweeo 
the  states,  because  it.  would  be  a  regulation  of 
commerce  in  a  matter  which  is  essential  to 
the  rights  of  all,  and  therefore  requiring  tbe 
exclusive  legislation  of  Congress,  beinff  **a  tax 
because  of  the  transportation."  and  '*tnerefors 
virtually,  a  tax  on  the  transporation.** 

Robbing  V.  Slidby  County  Taxing  Di$t,\SOX:. 
8.  489  (80: 694),  1  Inters.  Com.  Rep.  45;  yarg9 
V.  Steeeni,  121  U.  8.  280  (80:  888),  1  Inters. 
Com.  Rep.  61. 

The  states  cannot  be  permitted  onder  tbe 
guise  of  a  tax  upon  business  transacted  within 
tueir  bordfrs  to  impose  a  burden  upon  com- 
merce among  the  states,  when  the  tmstneas  so 
taxed  is  it<:elf  interstate  commerce. 

Philadelphia  db  8.  M.  8S,  Co,  t.  Pigmnsyl 
vania,  122  U.  8.  826  (80: 1200),  1  Inters.  Com. 
Rep.  Zmj.eioup  v.  MobOe,  127  U.  8.  640  (33: 
811).  2  Inters,  (jom.  Rep.  184. 

The  exaction  of  a  license  tax  as  a  condition 
of  doin^  any  particular  business,  is  a  tax  on 
the  occupation,  and  a  tsx  on  tbe  occupation  of 
doing  business  is  a  tax  on  the  business. 

The  case  of  Leloup  v.  Port  ofMobife,  has 
been  referred  to  with  approval  In  tbe  following 
cases* 

Ather  v.  Texas,  128  U.  8.  129  (82:  36?).  • 
Inters.  Com.  Rep.  241:  Western  U.  TeUg.  Co, 
V.  Seay.  182  U.  8.  478,  475.  477  (83: 409. 
410,  411),  2  Inters.  Com.  Rep.  726;  Lyng  r. 
Miefiigan,  185  U.  8.  166  (84: 158).  8  Intrr^ 
Com.  Rep.  148:  McCaU  v.  Califomia.  180  U. 
8.  110  (84:  893).  8  Inters.  Com.  Hen  IHl. 
Crutcher  v.  Kentucky,  141  U.  8.  58  (85:  652^ 
Maine  v.  Grand  Trunk  R.  Cb.  142  U.  a  284 
(35:997),  8  Inters.  Com.  Rep.  807;  /Vr/v 
Kxp,  Co.  v.  Seibert,  142  U.  a  849 v85:  IOCS. 
8  Inters.  Com.  Rep.  810;  8U  Louis  ▼.  Vted- 
em  V.  Teleg.  Co.  148  U.  S.  105  (87:  685\ 
AUy.  Gen.  of  Massachusetts  v.  Western  C. 
Teleg.  Co.   141  U.  8.  45    (85: 630;;  Pullman 

166  V.  & 


IM. 


Postal  Tillsobafh  Lablk  Co.  v.  Adams. 


695,  C96 


Mam  Car  Co.  t.  Peniuyltania,  141  IJ.  8.  28 
(35:  <n6i  8  Inters.  Com.  Kep.  695;  Fieklen  v. 
SM9  C^niy  Taxing  Dist,  145  U.  S.  26  (86: 
«08),  4  loters.  Com.  Bep.  79;  Batterman  v, 
Wmtem  U.  Teleg.  Co,  127  U.  S.  411  (32:  229), 
3  Into?.  Com.  Rep.  59;  Western  U.  Teleg.  Co, 
T.  Swy,  18S  U.  8.  472  (83: 409),  2  Inters.  Com. 
Bep,  726;  MeCaU  v.  California,  136  U.  8. 105 
\U:  892),  8  Inters.  Com.  Rep.  181;  Norfolk  <fe 
F.  R.  Co.  T.  Ptnmyltania,  186  U.  8. 114  (84: 
3Mj.  8  Inters.  Com.  Rep.  178;  Crutcher  v. 
Efntveky,  141  U.  8.  47  (85: 649). 

It  n  admitted  tbst  that  the  state  of  Missis- 
appi  csn  lay  a  property  tax  upon  all  the  real 
ad  personal  property  of  the  Postal  Tele- 
piph  Cable  Company,  situate  within  the  state; 
Ui&t  the  telegraph  company  must  contribute 
its  qoota  to  the  protection  which  it  enjoys,  and 
tlttt  its  property  in  the  state  is  subject  to  taza* 
tktt  I7  the  state;  but  as  we  have  already 
poiDted  out,  this  is  not  a  tax  upon  the  property 
if  a  telegraph  company. 

The  supreme  court  of  Mississippi  has  ex- 
pKsslj  construed  the  act  now  under  cousidera- 
lioQ  as  imposing  a  privilege  or  license  tax  as 
<ootradistinguisbed  from  a  property  tax. 

No  state  can  impose  a  burden  or  regulation 
nader  any  form  whatever  upon  a  foreign  cor- 
poration engaged  in  interstate  commerce.  It 
bas  been  expressly  decided  that  a  foreign  cor- 
poration has  no  inherent  right  to  carry  on  its 
bosiDcss  and  exercise  its  franchbe  within  ter- 
ritory  of  another  state  without  complying  with 
the  regulations  of  that  state,  the  only  exception 
to  this  principle  bein^  in  the  case  of  foreign 
•corporations  engaged  in  interstate  commerce. 
at  to  such  foreign  corporations  as  are  encaged 
is  interstate  commerce,  the  state  of  Mississippi 
is  prohibited  from  taxing  their  franchise  or  im- 
posing upon  them  a  tax  for  the  privilege  of 
transacting  their  business  within  her  borders. 

Pembina  Coned.  Silver  Min.  dk  M.  Co,  v. 
Dnn^vania,  125  U.  S.  181  (31: 650),  2  Inters. 
Oom.  Rep.  24;  Eom  8ilf)er  Min.  Co.  v.  New 
York,  148  U.  8.  315  (86: 168),  4  Inters.  Com. 
Rep.  57;  Union  Pac.  B.  Co.  v.  Peniston,  85  U. 
S.18Wa]l.  86(21;798). 

Id  making  no  exception  for  business  done 
l^  the  telegraph  company  for  the  government 
01  the  United  States  both  interstate  and  intra- 
state, the  act  of  the  state  of  Mississippi  is 
MUra  vires,  unconstitutional  and  void. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  8.  464 
«6: 1068);  JfeCaUv.  California,  136  U.  8.  Ill 
iU:  393),  8  Inters.  Com.  Rep.  181;  lF«fern  U. 

Teieg,  Co.   ▼.  Charleston.   56  Fed.  Rep.  419; 

Wettern  U.  Teleg.  Co.  v.  f^ag,  182  U.  8.  473 
(33:  409).  2  Inters.  Com.  Rep.  726;  Cunning- 
kam  y.  Aeagle,  135  U.  S.  1  (84:  55). 

Mr.  Bburcellus  Green,  for  defendant  in 
■error: 

Tbe  validity  of  the  Act  of  March  6tb.  1888, 
»itb  reference  to  the  constitution  of  Mibsis- 
*ppi.  was  settled  by  the  opinion  of  the  state 
supreme  court  in  this  case,  in  which  opinion 
tbe  law  and  the  tax  levied  thereunder  are  up- 
held. ^ 

There  Is  nothing  in  the  law  violative  of  any 
provision  of  the  state  coostitutioo,  and  tins 
"Court  "^ill  follow  the  state  court,  and  uphold 
the  law  and  tbe  tnx  levied  thereunder,  unless 
■fome  provision  either  of  the  Federal  Conslilu- 
tion  or  of  tbe  United  States  laws  is  violated. 
155  U.  S. 


nttsburg,  C.  C.  A  8t.  L.  B.  Co.  v.  Backus,, 
154  U.  S.  421  (38:  1031). 

The  Mississippi  law  called  in  question  by  this 
proceeding,  imposes  no  unconstitutional  bur- 
den upon  interstate  commerce  as  carried  on  by 
the  Postal  Telegraph  Cable  Company,  nor  does 
the  tax  levied  under  said  law  illegally  interfere 
with  said  company  as  a  governmental  agent. 

Maine  v.  Orand  Trvvk  B.  Co.  142  U.  8.  227 
(85:  995),  8  Inters.  Com.  Rep.  807;  Home  Ins. 
Co.  V.  NeiD  York,  134  U.  8.  594  (33: 1025); 
Moore  v.  Evfavla.  97  Ala.  670;  Horn  Silver 
Min.  Co.  V.  New  York,  143  U.  8.  805  (86: 164). 
4  Inters.  Com.  Rep.  57;  Fieklen  v.  t>helby 
County  Taxing  Dist.  145  U.  8.  1  (86:  601),  4 
Inters.  Com.  Rep.  79;  Postal  Teleg.  Cable  Co.  v. 
CJiarlesUm,  153  U.  8.  693  (88:  871). 

The  fact  that  interstate  commerce  is  inci- 
dentally affected  will  not  invalidate  a  state  law 
levying  a  tax  on  franchises  of  a  corporation. 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U. 
8.  305  (27:  419);  Maine  v.  Orand  Trunk  B. 
Co.  142  U.  8.  218  (35:  994).  8  Inters.  Com.  Rep. 
807;  Keokuk  N.  L.  Packet  Co.  v.  Keokuk,  95 
U.  8.  80  (24:  877);  NortTiirestem  U.  Packet  Co. 
V.  St.  LouU,  100  U.  8.428C25:  690);  Western  U. 
Teleq.  Co.v.Atty.Oen.  of  Massachvsftts,  125  V. 
8.  530(81:  790i;  Pullman  Palace  Car  Co.  v. 
Pennsylvania.  141  U.  6. 18  (35:  618).  8  Inters. 
Com.  Rep.  595;  Minot  v.  Pkiladdphia,  W.  <ft 
B.  B.  Co.  85  U.  S.  18  Wall.  206  (21:  888);  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  8.  305 
(36:  164),  4  Inters.  Com.  Rep.  57;  Fieklen  v. 
Shelby  County  Taxing  Dist  supra;  Paul  v. 
Virginia,  75  U.  8.  8  Wall.  168  (19: 857). 

Mr.  Chirf  Justice  Fnllery  delivered  the  opin- 
ion of  the  court: 

It  is  settled  that  where  by  way  of  duties  laid 
on  the  transportation  of  the  subjects  of  inter- 
state commerce,  or  on  the  *receipt8  de-  {696 
rived  therefrom,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  a  tax  is  levied  by  astatio 
on  interstate  commerce,  such  taxation  amounts 
to  a  regulation  of  such  commerce  and  cannot  be 
sustained.  But  property  in  a  state  belonging 
to  a  corporation,  whether  foreign  or  domestic, 
engaged  in  foreign  or  interstate  commerce, 
mav  be  taxed,  or  a  tax  imposed  on  the  corpo- 
ration on  account  of  its  property  within  a  state, 
and  may  take  the  form  of  a  tax  for  the  privil- 
ege of  exercising  its  franchises  within  the 
state,  if  the  ascertainment  of  the  amount  is 
made  dependent  in  fact  on  the  value  of  its 
property  eituted  within  the  state  (the  exaction, 
therefore,  not  being  susceptible  of  exceeding 
the  sum  which  might  be  leviable  directly  there- 
on), and  if  payment  be  not  made  a  condition 
precedent  to  the  right  to  carry  on  the  business, 
but  its  enforcement  left  to  the  ordinary  means 
devised  for  the  collection  of  taxes.  The  cor- 
poration is  thus  made  to  bear  its  proper  pro- 
portion of  the  burdens  of  thfe  government  un- 
der whose  protection  it  conducts  its  operations, 
while  interstate  commerce  is  not  in  itself  sub- 
jected to  restraint  or  impediment. 

As  pointed  out  by  ifr.  Justice  Field  in  Horn 
Silver  }fin.  Co.  v.  New  York.  143  U.  8.  805 
[36:  1641, 4  Inters.  Com.  Rep.  57,  the  right  of 
a  stale  to  lax  the  franchise  or  privilege  of  being 
a  corporation,  as  personal  properly,  has  been 
repeatedly  recognized  by  this  court,  and  this 
whether  the  corporation  be  domestic  or  a  for- 
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efgn  corporation  doing  bnsiness  bj  its  permis- 
sion within  the  state.  But  a  state  cannot 
exclude  from  its  limits  a  corporation  engaged 
in  interstate  or  foreign  commerce,  or  a  corpora- 
tion in  the  employment  of  the  general  govern- 
ment,  either  directly  in  terms  or  indirectly  by 
the  imposition  of  inadmissible  conditions. 
I^evertheless  the  state  may  snbject  it  to  such 
property  taxation  as  only  incidentally  affects 
Its  occupation,  as  all  business,  whether  of  in- 
dividuals or  corporations,  is  affected  by  com- 
mon governmental  burdens.  Ashley  v.  Ryan, 
158  U.  S.  436  [88:  773],  4  Inters.  Com.  Rep. 
664,  and  cases  cited. 

Doubtless,  no  state  could  add  to  the  taxation 
of  property  according  to  the  rule  of  ordinary 
property  taxation,  the  burden  of  a  license  or 
6971other  tax  on  the  privilege  of  using,  *con- 
structiDg  or  operating  an  instrumentality  of 
interstate  or  international  commerce  or  for  the 
carrying  on  of  such  commerce,  but  the  value 
of  property  results  from  the  use  to  which  it  is 
put  and  varies  with  the  profitableness  of  that 
use,  and  bj  whatever  name  the  exaction  may 
be  called,  if  It  amounts  to  no  more  than  the 
ordinary  tax  upon  property  or  a  just  equiva; 
lent  therefor,  ascertained  by  reference  thereto, 
it  is  not  open  to  attack  as  inconsistent  with 
the  Constitution.  Cleveland,  C  C.  <fe  St.  L,  R. 
Co,  V.  Backus,  154  U.  S.  439,  445  [88:  1041, 
1046],  4  Inters.  Com.  Rep.  677. 

The  method  of  taxation  by  "a  tax  on  priv- 
ileges" has  been  determined  by  the  supreme 
court  of  Mississippi  to  be  in  harmony  with  the 
constitution  of  that  state,  and  that,  **wherethe 
particular  arrangement  of  taxation  provided 
by  legislative  wisdom  may  be  accounted  for 
on  the  assumption  of  compounding  or  com- 
muting for  a  just  equivalent,  accoruing  to  the 
determination  of  the  legislature,  in  the  ceneral 
scheme  of  taxation,  it  will  not  be  condemned 
by  the  courts  as  violative  of  the  [state]  consti- 
tution." Vicksburg  Bank  v.  Worrell,  67  Miss. 
47.  In  that  case  privilege  taxes  imposed  on 
banks  of  deposit  or  discount,  which  varied 
with  the  amount  of  capital  stock  or  assets,  and 
were  declared  to  be  "in  lieu  of  all  other  taxes, 
state,  county  or  municipal,  upon  the  shares 
and  assets  of  said  banks,"  came  under  review, 
and  it  was  decided  that  the  privilege  tax.  to  be 
effectual  as  a  lelease  from  liability  for  all  other 
taxes,  must  be  measured  by  the  capital  stock 
and  entire  assets  or  wealth  of  the  bank,  and 
that  real  estate  bought  with  funds  of  the  bank 
was  exempt  from  the  ordinary  ad  valorem 
taxes,  but  was  part  of  the  assets  of  the  bank  to 
be  considered  in  fixing  the  basis  of  its  privilege 
tax. 

A  nd  in  the  case  at  bar,  the  Supreme  Court, 
in  its  examination  of  the  liability  of  plaintiff 
in  error  for  the  taxes  in  question,  said:  **It  will 
be  thus  seen  at  once  that  this  is  a  tax  imposed 
upon  a  telegraph  company,  in  lieu  of  all  others, 
as  a  privilege  tax,  and  its  amount  is  graduated 
according  to  the  amount  and  value  of  the  prop- 
erly measured  by  miles.  It  is  to  benoticea  that 
it  is  in  lieu  of  all  other  taxes,  state,  county,  mu- 
nicipal. The  reasonableness  of  the  imposition 
698]  appears  in  'the  record,  as  shown  by  the 
second  count  of  the  declaration  and  its  exhibits 
whereby  the  appellant  seems  to  be  burdened 
in  this  way  with  a  tax  much  less  than  that 
whicb  would  be  produced  if  its  property  had 
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been  subjected  to  a  single  ad  talorem  tax. "  Thi» 
exposition  of  the  statute  brings  it  within  the 
rule  where  od  vo^^r^m  taxes  are  compouoded 
or  commuted  for  a  just  equivalent,  deteroiined 
by  reference  to  the  amount  and  value  of    the 
property.    Being  thus  brouirht  within  the  rule. 
the  tax  t)ecomes  substantiallv  a  mere  tax  on 
property  and  not  one  imposed  on  the  privilege 
of  doing  interstate  business.    The  substance 
and  not  the  shadow  determines  the  validity  of 
the  exercise  of  the  power. 

The  act  in  prescribing  the  ascertainment  of 
the  charge  as  to  telegraph  companies  operating 
less  than  one  thousand  miles  of  wire,  was  di- 
rected to  reach  a  reasonable  commutation  of 
the  amount  which  the  company  would  be  com- 
pelled to  pay  if  the  taxation  were  ad  valorerti. 
The  taxation  was  neither  arbitrary  nor  dis- 
criminating, nor,  so  far  as  we  are  advised.  wa9 
payment  made  a  conditk>n  precedent  to  doin^ 
business,  but  collection  was  enforceable  by  buit 
and  the  remedies  pertaining  thereto,  n-^i  n*^^ 
otherwise.  Miss.  Code  1880,  g§  585, 587>5  89, 
594. 

We  concur  with  the  view  of  the  act  thus  ex- 
pressed by  the  supreme  court  of  the  state,  and. 
accepting  it  as  correct,  it  is  obvious  that  the 
case  does  not  fall  within  the  line  of  decisions 
in  which  state  laws  have  been  held  inoperative 
because  in  conflict  with,  or  amounting  to  the 
exercise  of,  or  the  assertion  of  control  over,  a 
power  vested  exclusively  in  the  United  States. 
In  those  decisions  the  interference  with  the 
commercial  power  was  found  to  be  direct^ 
and  not  the  mere  incidental  effect  of  the  re- 
quirement of  the  usual  proportional  contribu- 
tion to  public  maintenance. 

They  need  not  be  reexamined  here,  ax  the 
taxation  in  question,  according  to  the  piO!«i>r 
interpretation  of  the  statute,  is  in  principle 
such  as  was  sustained  in  Western  U,  TeUg.  f  V>. 
V.  AUy,  Oen.  125  U.  8,  580  [Si:  7901;  Ratter 
man  y.  Western  U,  TeUg.  Co.  137  U.  S  411 
[82:  2291,  2  Inters.  Com.  Rep.  59;  Pulimam 
ralaee  Car  Co.  v.  PenhsyUania,  141  U.  S.  1& 
[85: 613],  8  Inters.  Com.  Rep.  595;  Atty,  Gen, 
V.  Western  U.  ^Teleg.  Co.  141  U.  a  40  [OOl^ 

t85:  6281;  Maine  v.  Grand  Trunk  R,  Co.  14^ 
J.  8.  217  [85:  994],  8  Inters.  Com.  Rep.  807. 

In  Atty,  Gen,  v.  Western (7,  Telcg.  Oo.  supra, 
it  was  held  that  the  tax  impeded  by  the  stat- 
utes of  Massachusetts  requiring  every  tele- 
graph company  owning  a  line  of  telegraph 
within  the  state  to  pay  to  the  state  treasurer  **a 
tax  upon  its  corporate  franchise  at  a  valuation 
thereof  equal  to  the  aggregate  value  of  the 
shares  in  its  capital  stock,  deducting  such 
portion  of  that  valuation  as  is  proportional  to 
the  length  of  its  lines  without  the  state,  and 
deducting  also  an  amount  equal  to  the  value  of 
its  real  estate  and  machinery,  subject  to  local 
taxation  within  the  state,  was  in  effect  a  tax 
upon  the  corporation  on  account  of  property 
used  by  it  within  the  state;  and  was  constitu- 
tional and  valid  as  applied  to  a  telegraph  com- 
pany incorporated  by  another  st;iie,  and  which 
had  accepted  the  rights  conferred  by  Concres^ 
by  section  5268  of  the  Revised  Statutes.  In 
arriving  at  this  conclusion,  We9ter\  U.  TeUg. 
Co,  V.  Atty.  Oen,  supra,  was  followed,  and 
the  following  propositions  affirmed  in  that  case 
were  reiterated  bV  Mr.  Justice  Gray,  deliver 
ing  the  opinion  of  the  court:  "  The  franchise 
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of  tbe  company  to  be  a  corporation,  and  to 
cm  CO  tbe  business  of  telegrapbiDg^was  de- 
rifea  not  from  tbe  Act  of  Congress,  out  from 
the  laws    of    Ibe  state  of  New  York,  under 
vDtcfa  it  was  organized;  and  it  never  could 
bATt  been  intended  by  the  Congress  of  tbe 
United  States,  in  conferring  upon  a  corpora- 
tk»  of  one  state  the  authontv  to  enter  tbe  ter- 
moiy  of  any  other  state,  and  to  erect  its  poles 
tid  lines  therein,  to  establish  the  proposition 
tkt  SQch  a  company  owed  no  obedience  to  tbe 
1aw8  of  the  state  into  which  it  thus  entered, 
ud  was  under  no  obligation  Uo  pay  its  fair 
proportioQ  of  the  taxes  necessary  to  the  sup- 
p«t  of  the  govemment  of  that  state.    125  U. 
S.  517, 5^  [81 :  792,  793].    By  whatever  name 
ibe  tax  may  be  called,  as  described  in  the 
bws  of  Massachusetts,  it  is  essentially  an  ex- 
cise upon  tbe  capital  of  the  corporation ;  and 
those  laws  attempt  to  ascertain  the  just  amount 
which  any  corporation  engaged  in  business 
vithin  its  limits  shall  pay  as  a  contribution  to 
tbe  support  of  its  government  upon  tbe  amount 
700]  and  value  of  the  ^capital  so  employed 
bf  it  therein.     125  U.  8.  647  [81:  792].    The 
til.  though  nominally  upon  the  shares  of  the 
ctpital  stock  of  the  company,  is  in  effect  a  tax 
upon  that  organization  on  account  of  property 
owned  and  lued  by  it  in  tbe  state  of  Massa- 
dtusetts;  and  the  proportion  of  the  length  of 
iti  lines  in  that  state  to  their   entire  length 
throughout   the  whole   country  is  made  the 
btais  for  ascertaining  the  value  of  that  prop- 
erty.   Such  a  tax  is  not  forbidden  by  tbe  ac- 
ceptance on  the  part  of  the  tel^^raph  company 
of  tbe  rights  conferred  hy  section  5268  of  the 
Itefiaed  Statutes,  or  by  Uie  commerce  clause 
of  the  Constitution.     125  U.  8.  552  [81:  794]. 
Tbe  statute  of  Massachusetts  is  intended  to 
gofm  the  taxation  of  all  corporations  doing 
business  within  its  territory,  whether  organized 
indtf  its  own  laws  or  under  those  of  some 
other  state;  and  the  rule' adopted  to  ascertain 
the  amoont  of  the  value  of  the  capital  engaged 

IttU.  8. 


in  that  business  within  its  boundaries,  on 
which  the  tax  should  be  assessed,  is  not  an  un- 
fair or  unjust  one:  and  the  details  of  the 
methnd  bv  which  this  was  determined  have 
not  exceeded  the  fair  range  of  legislative  dis- 
cretion.   125  U.  8.  558  [31 :  794]." 

In  the  case  before  us,  the  tax  was  graduated 
according  to  tbe  amount  and  value  of  tbe- 
property  measured  by  miles,  and  was  in  lieu 
of  taxes  levied  direcUy  on  the  property.  In 
marking  the  distinction  between  the  power 
over  commerce  and  municipal  power,  literal 
adherence  to  particular  nomenclature  should 
not  be  allowed  to  control  construction  in  ar- 
riving at  the  true  intention  and  effect  of  state 
legislation.  We  are  of  opinion  that  it  was 
within  the  power  of  the  state  to  levy  a  charge 
upon  this  company  in  the  form  of  a  franchise 
tax  but  arrived  at  with  reference  to  the  value 
of  its  property  within  the  state  and  in  lieu  of 
all  other  taxes,  and  that  the  exercise  of  that 
power  b^  this  statute,  as  expounded  by  tbe 
highest  judicial  tribunal  of  the  state  in  the 
language  we  have  quoted,  did  not  amount  to 
a  regulation  of  interstate  commerce  or  put  an 
unconstitutional  restraint  thereon.  Judgment 
affirmed, 

*Mr.  Justice  Brewer,  dissenting:  [701 
Mr,  Justice  Harlan  and  I  are  unable  to 
concur  in  tbe  foregoing  decision.  We  are  of 
opinion  that  the  act  of  the  state  of  Mississippi, 
fairly  construed,  imposes  a  tax  upon  the  plain- 
tiff in  error  for  the  privilege  of  doing  within 
the  limits  of  the  state  the  business  of  an  inter- 
state carrier  of  telegraphic  messages,  and  is^ 
therefore,  a  regulation  of  interstate  commerce; 
and  that  this  characteristic  of  the  tax  is  not 
affected  by  the  question  whether  the  amount 
thereof  be  more  or  less  than  the  sum  which 
the  company  would  have  had  to  pay  if  its 
property  had  been  subjected  to  the  ordinary 
property  tax  levied  for  state,  county,  and 
municipal  purposes. 
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166  V.  8.  3-10,  39  L.  49.  INTERSTATE  GOMMERCB  COMMIS- 
SION T.  BRIMSON  (dissenting  opinion). 
Courts.— Section  12,    interstate  commerce    act,  authorising   em- 
ployment of  Circuit  Court  process,  is  void,  per  Brewer  dissenting, 
p.  10. 

Cited  in  United  States  v.  Bell,  81  Fed.  848»  in  construing  pensi<» 
law. 

155  U.  S.  13-i5,  39  L.  62,  ROBB  y.  VOS. 

Election  of  remedies  is  determined  hj  anj  dedslTe  act  of  parti 
with  knowledge  of  rights  and  facts,  p.  43. 

Reaffirmed  in  Whalen  t.  Gordon,  95  Fed.  314,  arguendo. 

Distinguished  in  Third  Nat  Bank  ▼.  Humphreys,  66  Fed.  879, 
holder  of  promissory  notes  accepting  composition  notes  in  condi- 
tional payment,  is  not  estopped  to  bring  action  on  original  notes; 
Id  re  Curtis,  94  Fed.  C32,  creditors  who  had  filed  claims  under 
fraudulent  assignment,  without  knowledge  of  fraud,  are  not  es- 
topped from  filing  bill  of  involuntary  bankruptcy;  Detroit  Heating, 
etc.,  Co.  V.  Stevens,  20  Utalu  248,  58  Pac.  195,  mere  attempt,  with- 
out legal  satisfaction,  to  claim  remedy  to  which  party  is  not  en- 
tilled,  will  not  deprive  him  of  right  to  resort  to  proper  remedy; 
Clark  V.  Hall,  54  Neb.  485,  holding  no  election  of  remedies. 

Principal  appearing  in  court  and  claiming  proceeds  of  sale  by 
agent  is  estopped  to  sue  in  equity  to  set  it  aside,  p.  43. 

Approved  in  Green  v.  Bogue,  158  U.  S.  503,  39  L.  1070,  15  S.  Ot 
985,  petitioner  in  equity  to  set  aside  fraudulent  sale  of  realty  is  es- 
topped from  bringing  action  to  enforce  trust;  First  Nat.  Bank  v. 
Radford  Trust  Co.,  80  Fed.  578,  47  U.  S.  App.  692,  bondholders  who 
had  conditionally  accepted  new  bonds  in  place  of  old  and  made  de- 
mand for  interest  thereon,  are  not  entitled  to  security  of  old  bonds. 

Principal's  suit,  based  upon  act  of  agent,  shows,  unequivocally, 
ratification  of  such  act  p.  43. 

Approved  In  Lynch  v.  Smyth,  25  Colo.  112,  54  Pac  687,  silence 
•f  principal,  after  acquiring  knowledge  of  unauthorized  act  of  agent 
amounts  to  ratification. 

drcuit  Court  may  grant  equitable  relief  where  State  court  pr»* 
eeedings  at  law,  regular  on  face,  are  invalid,  j^  dS. 
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Approved  In  Brown  t.  Walker,  84  Fed.  634,  a  similar  case. 

Trustees  may  ratify  sale  made  wltliont  their  consent  if  thej 
had  power  to  authorize  at  time  of  sale,  p.  44. 

Approved  in  Hughes  Co.  ▼.  Ward,  81  Fed.  317,  county  commls- 
siona*s  may  ratify  unauthorized  action  of  Staters  attorney. 

Judgment  consented  to  by  attorney,  appearing  without  party's 
Imowiedge,  can  be  relieved  against  only  in  equity,  p.  38. 

Approved  in  LouisviUe,  etc..  By.  v.  Louisville  Trust  Co,  174  U. 
S.  667,  19  S.  Ct.  823,  action  to  cancel  guaranty  of  negotiable  bonds, 
because  of  facts  not  appearing  upon  its  face,  must  be  brought  tm 
equity. 

Miscellaneous.— Cited  in  Bobb  t.  Bcelker,  66  Fed.  26,  referring 
to  leading  case. 

Trusts.—  Sale  without  trustees'  consent,  which  cannot  b«  glvctt, 
is  void,  and  remedy  is  at  law,  p.  44. 

166  U.  S.  46-46,  39  L.  64,  TALBERT  v.  UNITED  STATES. 

Supreme  Court  will  not  disturb  Court  of  Claims*  finding,  where 
no  cause  to  go  behind  it  is  shown,  p.  46. 

Approved  in  United  States  v.  New  York  Indians.  178  U.  8.  471* 
19  S.  Ct.  490,  a  similar  case. 

166  U.  S.  47-M,  39  L.  64,  WRIGHT  v.  YUBNGUNG. 

Patent  for  other  than  pioneer  invention  is  to  be  strictly  construed* 
p.  62. 

ReaflBlrmed  in  New  Departure  Bell  Co.  v.  Hardware  Specialty 
Co.,  69  Fed.  166,  Ginna  v.  Mersereau  Mfg.  Co.,  69  Fed.  346,  Carter 
Mach.  Co.  V.  Hanes,  70  Fed.  867,  Roemer  v.  Peddle,  71  Fed.  406, 
Craig  V.  Michigan  Lubricator  Co.,  72  Fed.  177,  Muller  v.  Lodge,  ete^ 
Tool  Co.,  77  Fed.  630,  47  U.  S.  App.  189,  Zan  v.  Mackenslei  80  Fed. 
734,  48  U.  S.  App.  311,  De  Beaumont  v.  WiUiames,  80  Fed.  996,  89 
U.  S.  App.  697,  Bates  v.  Keith,  82  Fed.  101,  and  Union  Writing- 
Mach.  Co.  V.  Domestic  Sewing-Mach.  Co.,  96  Fed.  144. 

Patent.— Combination  of  old  ideas,  merely  giving  more  perfect 
result,  is  not  patentable,  p.  63. 

Reaffirmed  in  Wells  v.  Curtis,  66  Fed.  324,  81  U.  S.  App.  128» 
Cobum  Trolley,  etc.,  Co.  v.  McCabe  Mfg.  Co.,  80  Fed.  918,  Banner- 
man  v.  Sanford,  86  Fed.  449,  and  Corser  v.  Brattleboro  Overall  Co., 
98  Fed.  807. 

Patentee  cannot  assert  that  specific  daim  is  immaterial  tn  order 
to  establish  infringement,  p.  62. 

Approved  in  Wells  v.  Curtis,  66  Fed.  826,  81  U.  S.  App.  128L 
and  Cramer  v.  Fry,  68  Fed.  211. 

Patents.— What  would  infringe  if  later,  anticipates  if  earlier* 
p.  62. 
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155  U.  8.  54.  39  L.  67,  WRIGHT  t.  BSGGS. 
Adjudged  in  conformity  with  Wright  v.  Ynengling,  snpra,  q.  t. 

155  U.  8,  54-58,  39  L.  ©7.  LEWI8  T.  PIMA  CO. 

Territorial  statute  cannot  require  municipality  to  incnr  debt  to 
aid  railroad  construction,  p.  57. 

Approved  in  Charlotte  v.  Shepard,  122  N.  C.  605,  29  8.  B.  842, 
and  Cnmrnissioners  y.  Call,  123  N.  C  826,  81  8.  B.  487,  44  L.  R.  A. 
257,  bonds  issued  by  municipality  are  invalid  where  legislative  act 
la  invalid. 

Distinguished  in  Folsom  v.  Ninety-Six,  159  U.  S.  629,  40  L.  284, 
16  8.  Ct  179,  township  has  power  to  issue  bonds  to  aid  railroad; 
Commissioners  v.  CaU,  128  N.  C.  881,  882,  81  S.  E.  488,  44  L.  R. 
A.  259,  dlss^iting  opinion,  majority  holding  as  stated  above. 

Miscellaneous.— Cited  in  Utter  v.  Franklin,  172  U.  S.  417,  19  & 
Ct  184,  defective  bonds  may  be  made  valid  by  act  of  Congress. 

Municipality's  *Mntemal  afraira"  do  not  include  incurring  of 
debt,  in  aid  of  railroad,  p.  57. 

155  U.  8.  68-76,  89  L.  69,  GRBELEY  v.  LOWE. 

Courts.— Bill  for  partition,  construction  of  deeds,  and  recovery 
of  taxes,  may  be  brought  where  land  lies,  under  §  8,  act  of  1875, 
p.  74. 

Approved  in  Lancaster  v.  Asheville  St.  Ry.,  90  Fed.  132,  and 
Grove  v.  Grove,  93  Fed.  869,  similar  cases;  Compton  v.  Jesup,  68 
Fed.  285,  31  U.  S.  App.  486,  where  railroad  was  in  hands  of  re- 
ceiver, and  suit  of  foreclosure  commenced,  court  had  Jurisdiction 
regardless  of  citizenship:  United  States  v.  Wlnans,  73  Fed.  76,  suit 
to  enforce  rights  of  Indians  to  fishery,  is  properly  brought  in  dis- 
trict where  fishery  is,  regardless  of  citizenship  of  defendants;  Deck 
V.  Whitman,  96  Fed.  890,  statute  to  be  applicable  in  suit  for  fore- 
closure of  mortgage  on  realty;  and  Gregory  v.  Pike,  67  Fed.  844, 
21  U.  8.  App.  658,  arguendo. 

Supreme  Court  cannot  pass  upon  objections  not  within  question 
certified,  p.  74. 

Cited  in  Less  v.  English,  85  Fed.  477,  478,  56  U.  S.  App.  27,  28» 
dissenting  opinion,  majority  holding  Circuit  Court  did  not  have 
Jurisdiction  where  sum  involved  was  not  greater  than  $2,000. 

Federal  courts  will  enforce  equitable  remedy  given  by  State  \t 
right  to  Jury  trial  is  not  impaired,  p.  75. 

Approved  in  Grether  v.  Wright,  75  Fed.  746,  749,  43  U.  S.  App. 
770,  a  similar  case;  and  Harding  v.  Guice,  80  Fed.  164,  42  U.  S. 
App.  411,  plaintiir  holding  legal  title,  but  not  in  possessi<Hi,  may 
bring  suit  to  quiet  title. 

Federal  couite  have  Jurisdiction  under  acts  of  Congress  in  local 
actions  where  defendant  interested  in  res  may  be  cited,  provided 
citizenship  is  diverse,  p.  78. 


160  V,  8. 76-99  Notes  on  U.  S.  Reports.  OM 

Approved  In  Dick  v.  Foraker,  155  U.  S.  411,  39  L.  204,  15  8.  Ct 
127,  similar  case;  Tug  River  Coal,  etc.,  CJo.  v.  Brlgel,  67  Fed.  629,  31 
U.  S.  App.  665,  arguendo;  and  Gillis  v.  Downey,  86  Fed,  489,  56  U. 
8.  App.  577,  dissenting  opinion,  majority  holding  as  above  stated. 

Miscellaneous.— Cited  in  Goddard  v.  MaiUar,  80  Fed.  423,  R. 
B.,  I  740,  was  not  repealed  expressly  or  by  Implication  by  judiciary 
acts  of  1875  and  1887-1888. 

Courts.— Allegation  of  residence  and  citizenship,  though  tra- 
versed, must  be  deemed  true  for  jurisdictional  purposes,  p.  75. 

155  U.  S.  70-86,  39  L.  76,  UNITED  STATES  v.  COB. 

Courts  of  Private  Land  Claims  are  not  strictly  Federal  courts, 
but  are  incident  to  power  over  territories,  p.  86. 

Approved  in  United  States  v.  Duell,  172  U.  8.  589,  19  8.  Ct  290, 
met  of  Congress,  allowing  appeal  from  decision  of  commissioner 
of  patents  to  Court  of  Appeals  of  District  of  Columbia,  Is  const!- 
tutlonaL 

Supreme  Court  has  appellate  jurisdiction  over  Court  of  Prlvatt 
Land  Claims  established  in  territory,  p.  86. 

155  U.  8.  86-89,  39  L.  79.  SIPPERLEY  v.  SMITH. 

ApiMftL— All  parties  to  joint  decree  must  join  In  appeal,  unless 
there  be  summons  and  severance,  p.  89. 

Reaffirmed  in  The  Columbia,  67  Fed.  944,  Farmers*  Loan,  etc 
Co.  V.  Longworth,  76  Fed.  611,  48  U.  S.  App.  76,  Illinois  Trust,  etc, 
Bk.  V.  Kilbourne,  76  Fed.  888,  44  U.  8.  App.  668,  and  Missouri,  etc. 
By.  V.  Evans,  175  U.  8.  723,  20  S.  Ct.  1028. 

165  U.  S.  89-99.  39  L.  80,  NEW  YORK  v.  END. 

Federal  court's  power  to  release  prisoners  held  by  State  couit 
should  generally  not  be  exercised  before  trial,  p.  98. 

Reaffirmed  in  Pepke  v.  Cronan.  166  U.  S.  101,  39  L.  86,  16  8.  Ct. 
84,  In  re  Chapman,  156  U.  8.  215,  216,  39  L.  402,  16  8.  Ct  882, 
Whitten  v.  Tomlinson.  160  U.  S.  241.  242.  40  L.  412,  16  S.  Ct.  301, 
802.  In  re  Huse.  79  Fed.  307.  48  U.  8.  App.  322.  Nesbit  v.  Hert.  91 
Fed.  126.  and  United  States  v.  McAleese,  93  Fed.  668.  Approved 
In  Bergemann  v.  Backer.  167  U.  S.  659.  39  L.  848. 16  8.  Ct  729,  Fed- 
eral Circuit  Court  has  no  power  to  Issue  habeas  corpus  Interfering 
with  execution  of  judgment  of  State  court  having  full  jurisdiction; 
Fltts  V.  McGhee.  172  U.  8.  632,  19  S.  Ct  275,  Circuit  Court  is  with- 
out jurisdiction  to  enjoin  prosecution  of  a  criminal  In  State  court; 
In  re  Huse,  79  Fed.  308,  48  U.  8.  App.  324.  denying  petition  of 
alleged  lunatic  for  habeas  corpus;  In  re  Grice.  79  Fed.  684,  grant- 
ing writ  where  there  would  be  great  delay  In  prosecuting  writ  of 
error  and  defendant  would  be  Imprisoned  during  time  required 
to  reach  final  judgment  In  Federal  courts;  In  re  Lawrence,  80  Fed. 
104,  proper  proceedings  for  review  are  for  writ  of  error,  not  by 
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habeas  corpus;  Eaton  v.  West  Virginia,  91  Fed.  766,  01  V.  S.  App. 
670,  denying  writ  where  defendant  unlawfully  extradited  from  an- 
other State;  In  re  Anderson,  94  Fed.  492,  writ  may  Issue  to  protect 
Federal  marshal  acting  within  his  Jurisdiction,  but  not  If  he  acted 
without;  dissenting  opinion  in  Brown  v.  Walker,  161  U.  8.  626,  40 
L.  831,  16  8.  Ct  662,  arguendo. 

Federal  courts  should  not,  except  in  urgent  cases,  interfere  with 
State  court's  custody  until  highest  State  court  has  denied  his  claim, 
p.  98. 

Approved  in  Fitts  v.  McGhee.  172  U.  8.  533.  19  S.  CJt  276,  a  sim- 
ilar case;  and  Rhodes,  etc.,  Mfg.  Co.  v.  New  Hampshire,  70  Fed. 
722,  rule  does  not  apply  where  there  is  interference  with  inter- 
state commerce. 

Courts.—  Obligation  of  State  courts  to  give  full  effect  to  Federal 
laws  is  same  as  that  of  Federal  courts,  p.  98. 

Reaffirmed  in  Ex  parte  Whitten,  67  Fed.  231,  State  courts  should 
first  act  before  invoking  protection  of  Federal  courts. 

156  U.  S.  100-101,  39  L.  84,  PEPKB  v.  CRONAN. 

Federal  court  should  dismiss  application  for  habeas  corpus  to 
State  court,  where  error  lies  to  Supreme  Court,  p.  101. 

Reaffirmed  in  In  re  Huse,  79  Fed.  307,  48  U.  S.  App.  322,  Mar- 
kuson  V.  Boucher,  175  U.  S.  186.  20  S.  Ct  77,  Tinsley  v.  Anderson, 
171  U.  S.  105,  106,  18  S.  Ct.  807,  and  Whitten  v.  Tomlinson,  160 
U.  S.  242,  40  L.  412,  16  S.  Ct.  302.  Approved  in  Andrews  v.  Swartz, 
156  U.  S.  270,  39  L.  423,  15  S.  Ct.  391,  mere  error  cannot  give  Fed- 
eral courts  jurisdiction  to  review  proceeding  by  habeas  corpus; 
Ex  parte  Keeler.  45  S.  C,  542,  55  Am.  St.  Rep.  789,  23  S.  B.  866, 
31  L.  R.  A.  679.  defendant,  under  conviction  for  contempt,  will 
not  be  discharged  on  habeas  corpus  unless  it  api>ear  that  proceed- 
ings are  void. 

165  U.  S.  102-108.  39  L.  86,  CHAPPELL  v.  WATERWORTH. 

B«moval  on  ground  of  Federal  question  cannot  be  had  unless 
such  question  appears  in  original  declaration,  p.  107. 

Reaffirmed  in  East  Lake  Land  Co.  v.  Brown,  155  U.  S.  489, 
39  L.  234.  15  S.  Ct.  358.  Wabash  R.  Co.  v.  Barbour,  73  Fed. 
515,  43  U.  S.  App.  102.  Florida  v.  Charlotte  Harbor  Phosphate 
Co.,  74  Fed.  581.  41  U.  S.  App.  405;  Wise  v.  Nixon.  76  Fed. 
6,  Kansas  v.  Atchison,  etc.,  Ry.,  77  Fed.  345.  Lincoln  v.  Lin- 
coln St  Ry..  77  Fed.  659.  King  v.  Lawson,  84  Fed.  210, 
Indiana  v.  Alleghany  Oil  Co.,  85  Fed.  872.  .Johnson  v.  Wells.  Fargo 
&  Co.,  91  Fed.  3,  Darton  v.  Sperry,  71  Conn.  344,  41  Atl.  1053,  and 
State  v.  Port  Royal,  etc.,  Ry.,  45  S.  C.  433,  23  S.  B.  372.  Approved 
in  Pratt  v.  Paris  Gas-L.,  etc.,  Co.,  168  U,  S.  268,  42  L.  459,  18  a 
Ct  64,   State  court's  jurisdiction  cannot  be  ousted  on  plaintiff's 
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motion  because  incidentally  defendant  claims  Inyalidity  of  patent; 
Kansas  ▼.  Atchison,  etc.,  Ry.,  77  Fed.  341,  statement  in  complaint, 
anticipating  defense,  will  not  ^itltle  defendant  to  remove  case 
to  Federal  court;  Gliesapeaiie,  etc.,  R.  R.  t.  Smith,  101  Ky.  711, 
42  8.  W.  539,  mere  fact  that  action  la  against  receiver  appointed 
by  Federal  court,  does  not  authorize  removal,  where  in  respect  of 
acts  in  carrying  out  business. 

Under  authority  of  principal  case,  following  held  not  removable: 
Postal  Tel.  Cable  Co.  v.  AUbama,  155  U.  8.  487,  39  L.  233,  15  8. 
Ct  194,  action  by  State  against  cltisen  of  another  State;  Oregon, 
etc.,  Ry.  V.  Sliottowe,  1«2  U.  S.  495.  40  L.  1050,  16  S.  Ct  870,  action 
against  railroad  doing  business  In  Oregon  and  solely  under  its 
authority;  Wallcer  v.  Collins,  167  U.  S.  59,  42  L.  76,  17  8.  Ct  738, 
suit  against  Federal  marshal,  acting  under  process  of  Federal  court 
for  unlawful  seizure  of  goods;  Caples  v.  Te^as,  etc.,  Ry.,  67  Fed. 
12,  action  against  railroad  company  organized  under  act  of  Con- 
gress; Argonaut  Min.  Co.  v.  Kennedy  Mln.,  etc.,  Co.,  84  Fed.  2, 
action  for  trespass  on  mining  claim;  California  Oil,  etc.,  Ca  v. 
MiU^,  96  Fed.  18,  and  Dewey  Mln.  Co.  v.  Miller,  96  Fed.  2,  suit 
in  equity  to  determine  conflicting  claims  to  mining  locations,  where 
only  controversy  is  over  questions  of  fact;  Stuart  v.  Bank,  57  Neb. 
57G,  78  N.  W.  299,  action  against  directors  of  national  bank,  for 
deceit  In  publishing  false  statements  of  financial  condition  <^  bank: 
Texas,  etc.,  Ry.  v.  Hightower,  12  Tex.  Civ.  App.  43,  38  8.  W.  542, 
action  against  railroad  chartered  by  United  States,  where  the  com- 
plaint did  not  disclose  that  fact:  and  Greer  v.  Texas,  etc.,  Ry.,  17 
Tex.  Civ.  App.  359,  42  S.  W.  1039,  overruling  Texas,  etc.,  Ry.  v. 
Hightower,  12  Tex.  Civ.  App.  43,  33  S.  W.  542,  supra;  dissenting 
opinions  in  Fergus  Falls  v.  Fergus  Falls  Water  Co.,  72  Fed.  877, 
36  U.  S.  App.  4S0.  majority  holding,  when  plaintiff's  cause  of  ac- 
tion well  pleaded,  does  not  disclose  Federal  Jurisdiction,  It  could 
not  be  conferred  by  mere  surplusage;  Shoshone  Min.  Co.  v.  Rutter, 
87  Fed.  810,  59  U.  S.  App.  554,  majority  holding  suit  based  upon 
adverse  claim  made  upon  filing  of  applicaticm  for  patent  to  mining 
ground,  within  Jurisdiction  of  Federal  court  Cited,  arguaido.  In 
United  States  v.  American  Bell  Tel.  Co..  159  U.  S.  553,  40  L.  257,  16 
S.  Ct.  71,  and  In  re  Stutsman  Co.,  88  Fed.  342. 

Distinguished  in  St  Paul,  etc.,  Ry.  v.  St  Paul,  etc,  R.  Ri,  68 
Fed.  9,  32  U.  S.  App.  872,  Federal  courts  acquire  Jurisdiction  where 
complaint  shows  controversy  involving  construction  of  land-grant- 
ing acts;  Evans  v.  Durango  Land,  etc.,  Co.,  80  Fed.  436,  49  U.  8. 
App.  327,  removal  proper  where  complaint  shows  that  adjudica- 
tion could  not  be  had  without  construing  Federal  statutes;  Nash- 
ville, etc.,  Ry.  V.  Taylor,  86  Fed.  174,  where  complaint  showed  viola- 
tion of  fourteenth  amendment  Federal  court  has  Jurisdiction;  Ar 
kansas  v.  Kansas,  etc..  Coal  Co.,  96  Fed.  355,  action  to  restrain  ira- 
portation  of  lawless  men  into  State  raises  Federal  question  under 
interstate  commerce  act  as  well  as  under  fourteenth  amaidmeut; 
Texas,  etc..  Ry.  v.  Cody,  166  U.  S.  608,  41  L.  1133,  17  8.  Ct  704.  re- 
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moral  peHtloQ  of  railroad  company  organized  under  acts  of  Congress 
most  be  granted;  Tsleta  v.  Ganda,  67  Fed.  8,  where  ground  is  diverse 
citizenship,  it  is  sufficient  if  petition  shows  same;  Wood  t.  Drake, 
70  Fed.  881,  action  for  false  imprisonment  by  United  States 
marshal  in  execution  of  process  of  Federal  court  may  be  removed, 
even  thoui^  complaint  does  not  disclose  any  matter  giving  Juris- 
diction to  Federal  courts;  Gableman  v.  Peoria,  etc.,  Ry^  82  Fed. 
792,  action  against  receiver  appointed  by  Federal  court  is  properly 
removed  to  Federal  courts;  Cox  v.  Gilmer,  88  Fed.  346,  where  dec- 
laration for  false  imprisonment  alleged  plaintiCTs  Imprisonment, 
undOT  State  law,  repugnant  to  Constitution  of  United  States. 

Supreme  Court  may  review  State  decision  denying  Federal  claim 
set  up  by  defendant  in  pleading  after  remand,  p.  108. 

Approved  in  Robinson  v.  Caldwell,  165  U.  S.  360,  41  L.  745.  17 
8.  Ct.  344,  where  case  is  decided  on  merits  in  Circuit  Court,  question 
of  Jurisdiction  being  raised  therein,  or  certified  to  Supreme  Court, 
defendant  waived  right  to  decision  upon  question  of  Jurisdiction. 

Miscellaneous.— Cited  in  Tug  River  Coal.  etc..  Co.  v.  Brigel,  (J7 
Fed.  630,  31  U.  S.  App.  665,  party  Improperly  removing  suit  to  Fed- 
eral court  should  bear  the  costs;  and  Chappell  v.  United  States, 
160  U.  S.  514.  40  L.  515,  16  S.  Ct.  402,  referring  to  leading  case  as 
not  deciding  whether  United  States  had  right  to  talse  land  under 
tide  water  for  lighthouse  without  compensation. 

155  U.  S.  109-117,  39  L.  87,  UNITED  STATES  v.  JAHN. 

Courts.— Questions  that  may  be  certified  from  Circuit  Court  of 
Appeals  may,  if  decided,  be  reviewed  by  certiorari,  p.  112. 

In  re  Tampa,  etc.,  R.  R.,  168  U.  S.  588.  42  L.  590,  18  S.  Ct  179, 
whoi  Circuit  Court  has  appointed  receiver  and  enjoined  interfer- 
ence with  him,  entire  order  may  be  carried  on  appeal  to  Circuit 
Court  of  Appeals;  Lake  Nat.  Banis  v.  Wolfeborough  Banl^,  78  Fed. 
518,  33  U.  S.  App.  734.  under  S§  5,  6,  7,  appeal  lies  from  Circuit 
Court  of  Appeals,  although  same  raises  only  question  of  jurisdiction; 
United  States  Freehold,  etc.,  Co.  v.  Gallegos,  89  Fed.  771,  61  U.  S. 
App.  17,  appeal  will  not  be  dismissed  where  jurisdiction  of  Circuit 
Court  is  challenged  on  demurrer,  where  other  questions  are  also 
raised  on  appeal;  Coe  Brass-Mfg.  Co.  v.  Savlil:.  93  Fed.  519.  Circuit 
Court  of  Appeals  has  not  authority  to  determine  question  of  juris- 
diction of  person  of  defendant;  In  re  New  Yorls,  etc..  S.  S.  Co., 
155  U.  S.  531.  39  L.  249,  15  S.  Ct  186,  Texas,  etc.,  Mfg.  Assn.  v. 
Storrow,  92  Fed.  10,  and  Green  v.  Mills.  69  Fed.  857,  25  U.  S.  App. 
883,  30  L.  R.  A.  98,  arguendo. 

Distinguished  in  Robinson  v.  Caldwell.  165  U.  S.  361,  41  L.  74G. 
17  S.  Ct  344,  act  does  not  afford  defeated  party  in  Circuit  Court 
right  to  have  case  decided  on  merits  both  in  Supreme  Court  and 
Circuit  Court  of  Appeals;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  4^ 
U.  S.  App.  717,  rule  has  no  application  to  any  subdivision  of  S  5, 
other  than  subdivision  first. 
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Courts.— Act  respecting  direct  appeals  from  Circuit  to  Snpreoie 
Courts  extends  to  cases  wliare  jurisdiction  Is  not  sole  issue*  p.  112. 

Approved  in  Shields  t.  Coleman,  157  U.  8.  176,  89  L.  663,  15  8. 
Ct  573,  It  Is  unnecessary  that  word  "*  certify  *'  be  used.  It  Is  suffici^t 
If  single  matter  sent  up  Is  question  of  jurisdiction;  In  re  Lehlgb 
Min.,  etc.,  Co.,  156  U.  S.  327,  89  L.  440.  15  8.  Ct  376,  where  plain- 
tiff was  allowed  writ  of  error  to  Circuit  Court,  mandate  requiring 
lower  court  to  certify  question  of  jurisdiction  denied;  The  Bayonne, 
150  U.  S.  692,  40  L.  309,  16  S.  Ct.  187,  filing  assignment  of  errors  In 
Circuit  Court  and  talking  general  appeal  and  allowance  by  that 
court,  is  not  equivalent  to  certificate  required  by  act  of  1891 ;  Chap- 
pell  V.  United  States,  160  U.  S.  509,  40  L.  513.  16  S.  Ct  400,  argu- 
endo. 

AppeUatt  court  may  correct  docket  title  of  case,  p.  111. 

Reaffirmed  in  Chappell  v.  United  States,  160  U.  S.  513,  40  L.  515. 
16  S.  Ct  401,  and  Anglo-Califomian  Bank  v.  United  States.  175 
U.  S.  38,  20  S.  Ct.  19. 

Courts.—  Question  of  jurisdiction  may  be  raised  for  first  time  In 
Circuit  Court  of  Appeals,  p.  113. 

Approved  In  Lake  St  El.  R.  R.  v.  Farmers*  Loan,  etc.,  Co.,  77 
Fed.  773,  46  U.  S.  App.  630,  Circuit  Court  of  Appeals  has  right  to 
determine  jurisdiction  when  presented  before  It  upon  record. 

Circuit  Court  may  review  board  of  appraisers*  decision  sustain* 
mg  collector's  charge  for  gauging,  p.  117. 

Circuit  Court  of  Appeals  should  suspend  questions  on  m^ts  un- 
til jurisdictional  question  certified  is  settled,  p.  114. 

155  U.  S.  117-124,  39  L.  91,  ALLIS  v.  UNITED  STATES. 

Appellate  court  will  not  review  rulings  not  excepted  to  at  trial, 
p.  122. 

Approved  In  Thiede  v.  Utah,  159  U.  S.  520,  522,  40  L.  243,  16  S.  Ct 
66,  67,  exceptions  to  instructions  must  be  specific 

Jury  may  be  recalled  after  having  deliberated,  for  purpose  of 
Assisting  them,  and  time  Is  discretionary,  p.  120. 

Reaffirmed  in  Clune  v.  United  States,  159  U.  S.  594,  40  L.  271« 
16  S.  Ct  126. 

Criminal  law.— Verdict  sustained  by  trial  judge  will  be  deemed 
correct  If  very  little  testimony  brought  up,  p.  119. 

^  Approved  In  Shelp  v.  United  States,  81  Fed.  700,  48  U.  8.  App. 
885.  and  Bias  v.  United  States,  —  Indian  Ter.  — ,  53  S.  W.  475,  both 
holding  general  exception  to  entire  charge  cannot  be  sustained  If 
any  part  Is  corrwt;  People  v.  Thiede,  11  Utah,  281,  39  Pac.  848, 
bare  statement  that  court  erred  in  defining  malice,  without  desig- 
nating defect  is  insufficient 

Criminal  law.— Testimony  is  admissible  as  to  condition  of  ac- 
counts dnrfng  period  covering  counts  alleging  false  entries,  p.  119. 
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Approved  !n  Spurr  v.  United  States.  87  Fed.  710.  69  XJ.  S.  App. 
6S7.  evidence  of  cashier's  speculation  with  bank  funds,  known  to 
president  is  admissible  upon  letter's  trial  for  certifying  checks 
without  funds. 

Criminal  law.-— Irrelevant  testimony  supporting  count  on  which 
def«idant  was  not  found  guilty.  Is  not  prejudicial,  p.  119. 

Criminal  law.— Federal  Judge  may  express  opinion  to  Jury  as 
to  evidence,  p.  123. 

Approved  In  Southern  Bell  Tel.,  etc.,  Co.  t.  Watts,  66  Fed.  467, 
25  U.  S.  App.  214,  and  Spurr  v.  United  States,  87  Fed.  708,  69  U. 
S.  App.  683,  expression  of  opinion  on  facts  Is  not  error,  where  facts 
are  left  to  Jury. 

Criminal  law.—  In  commenting  on  evidence,  court  need  .not  re- 
capitulate all  Items,  p.  124. 

Miscellaneous.— Cited  in  United  States  v.  Allis,  73  Fed.  183,  re- 
ferring to  affirmation  of  Judgment  herein. 

155  U.  8.  124-136,  39  L.  94,  ERHARDT  T.  SCHRCEDER. 

Customs.— Under  act  of  1883,  bale  Is  unit  to  which  percentage 
test  applies,  p.  134. 

Cited  In  United  States  v.  Rothschild.  87  Fed.  799,  percentag:e 
method  was  abandoned  in  Dlngley  act  of  1897. 

Cnstoms.— Burden  Is  on  Importer  to  overcome  presumption  of 
legal  collection  of  duties,  p.  130. 

Reaffirmed  in  United  States  v.  Rosenwald,  67  Fed.  326,  329,  35 
0.  8.  App.  89.  Approved  in  United  States  v.  Ranlett,  172  U.  8.  146, 
19  8.  Ct.  118,  when  dutiable  and  non-dutiable  bags  are  Imported  in 
same  bale.  Importer  must  separate  to  exempt  non-dutiable  bags. 

Tax  statute  is  deemed  mandatory  If  its  literal  observance  af- 
fcMTds  substantial  protection  to  party  complaining,  p.  129. 

Approved  in  United  States  v.  Ranlett.  172  U.  S.  142,  19  8.  Ct. 
117,  appraisement  is  not  invalid  as  to  Importer  because  not  made 
In  accordance  with  §  2901.  R.  S.;  United  States  v.  Rosenwald,  67 
Fed.  328,  36  U.  S.  App.  89,  arguendo. 

Costoms.—  Questions  as  to  value  of  merchandise  cannot  be  raised 
in  action  against  collector,  p.  131. 

Approved  In  United  States  v.  Passavant,  169  U.  8.  21,  42  L.  646, 
18  8.  Ct.  221,  under  act  of  1890.  board  of  general  appraisers  has 
jurisdiction  to  Impeach  dutiable  valuations  reported  to  collector 
by  appraisers. 

Customs.— Schedule  F,  act  of  1883.  Imposing  duty  on  leaf  to- 
bacco, refers  to  whole  leaves  in  natural  state,  p.  136. 

155  U.  8.  137-140,  39  L.  99.  NORTHERN.  ETC..  R.  R.  v.  HOLMES. 
Apx>e€d.— Time  limited  for  appeal  does  not  run  until  after  de- 
cision on  petition  for  rehearing,  p.  138. 
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Approved  in  Kingman  y.  Western  Bifg.  Ck>n  170  U.  8.  678,  42  L. 
1194,  18  S.  Ct.  787,  judgment  is  not  final  and  appealable  pending 
motion  for  new  trlaL 

Snprame  Court  cannot  review  case  transferred  to  State  court 
on  admission,  if  no  Federal  question  involved,  p.  140. 

155  U.  &  141,  39  L.  100,  NORTHERN,  ETC.,  R.  R.  v.  0*BRJ1BN. 
Cited  in  Farmers,  etc.,  Ca  v.  Northern  Pac  R.  R.,  68  Fod.  87, 

reciting  history  of  litigation. 

155  U.  &  141-156,  89  L.  100,  CLIN  T.  TUfKBN. 

Patents.— Reissue  is  invalidated  b7  words  expanding  orlgliial, 
p.  147. 

Patent  will  not  Issue  where  mere  mechanical  sldll  was  all  tiiat 
was  required  to  adapt  well-known  device,  p.  155. 

Patents.— That  patented  article  is  popular  is  unimportant  when 
patent  is  void  for  want  of  novelty,  p.  155. 

Approved  in  Consolidated  Eiec  Mfg.  Ca  v.  Holtzer,  67  Fed.  908, 
83  U.  S.  App.  80,  that  article  has  superseded  others  is  considera- 
tion to  be  applied  only  in  doubtful  cases,  turning  on  questions  of 
invention. 

155    U.    8.    156-162,    39    L.    106,    PITTSBURGH,    BTO,    RT.    ▼. 
KEOKUK,  ETC.,  BRIDGE  CO. 
Contract  between  bridge  company  and  on  railroad  acting  for  an- 
other is  independent  of  lease  of  lines,  p.  161. 

Approved  in  .Pittsburgli,  etc.,  Co.  v.  Keokulc,  etc.  Bridge  Co.,  68 
Fed.  19,  46  U.  S.  App.  530,  equity  has  Jurisdiction  over  bill  by 
bridge  company  against  railroads,  to  assert  liability  to  complainant 
under  agreement  with  Indiana  Central  railroad;  P.  ft  L.  B.  R.  R. 
V.  Bishop,  13  Ohio  C.  C.  393,  arguendo. 

155  U.  8.  163-180,  39  L.  108,  SCHILUNGBR  v.  UNITED  STATES. 
United  States  cannot  be  sued  without  consent  of  Congress,  which 
must  be  strictly  construed,  p.  166. 

Approved  In  Johnson  v.  United  States.  160  U.  S.  549,  40  L.  531, 
16  S.  Ct.  378,  under  act  of  New  Hampshire,  Court  of  Claims  can- 
not adjudicate  upon  claim  of  one  not  a  citizen  when  injury  oc- 
curred; Price  V.  United  States,  etc.,  Indians,  174  U.  S.  376,  19  S. 
Ct  766,  act  of  1891  gives  Court  of  Claims  no  Jurisdiction  over 
claim  for  merely  consequential  damages  to  property  taken  by  In- 
dians; Houston  V.  State.  98  Wis.  487.  74  N.  W.  113,  42  L.  R.  A. 
49,  action  cannot  be  maintained  against  State  for  damages  for 
wrongful  destruction  of  cattle  by  State  veterinarian. 

Court  of  Claims  has  no  Jurisdiction  of  claim  based  on  tort  p.  107. 

Approved  in  United  States  v.  Berdan  Fire-Arms  Co.,  156  U.  S 
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6G6,  39  li.  534,  15  S.  Ct  424,  and  Belknap  t.  Schild,  161  U.  8.  17, 
40  L.  601,  16  8.  Ct  445,  United  States  are  not  liable  to  snlt  for  In- 
fringement of  patent. 

Aetions.—  Patentee  cannot  sue  on  Implied  contract  for  unanthor^ 
ixed  use  of  Invention  In  executing  goyemment  contract,  p.  172. 

Approved  In  Holmes  t.  United  States,  78  Fed.  514,  chap.  359, 
tots  of  1887,  do  not  authorize  District  Courts  to  entertain  petition 
to  cancel  judgment  Uen  unlawfully  placed  by  Federal  officer;  dls- 
soitlng  opinion  In  Belknap  t.  SchUd,  161  U.  S.  28,  40  L.  606,  16  & 
Ct  449,  arguendo. 

Oourt  of  Claims  has  Jurisdiction  of  suit  for  authorised  use  of 
patait,  but  not  for  Infringement,  p.  169. 

156   U.    8.    180-196,   89   L.   114,    UNITED    8TATB8   T.    BLACK- 
FBATHBB. 
Appellate  court  can  consider  only  appdUmf  s  asslgnmoiti  of  er- 
rors, p.  186. 

Approved  In  Glenn  v.  Hill,  11  Wash.  550,  40  Pac.  144,  and  Lan- 
gert  V.  David,  14  Wash.  392,  44  Pac  876,  error  prejudicial  to  re- 
spondent who  has  not  appealed  cannot  be  corrected. 

Set-off  net  allowed  in  suit  by  Indians  whore  amount  expended 
by  govemmoit  indefinite,  p.  187. 

Court  of  Claims  may  allow  interest  stipulated  for  as  annuity  to 
Indians  from  particular  fund,  p.  192. 

Indians.—  United  States  is  not  liable  to  tribe  for  embezzlement 
by  guardians  of  orphans,  p.  194. 

Courts  —  Indians.— Act  permitting  Indians  to  sue  In  Court  of 
Claims  permits  suit  as  tribe,  p.  195. 

Cited  in  Ingraham  v.  Ward,  56  Kan.  568,  44  Pac  16,  as  to 
whether  tribal  status  of  Shawnees  still  exists. 

155  U.  S.  196-218,  39  L.  120,  CHEROKEE  NATION  v.  JOURNBY- 
OAKB. 

Indians.—  Delawares  becoming  members  of  Cherokee  Nation,  un- 
der authorized  contract,  may  share  In  common  lands,  p.  208. 

Indians.— ** Rights  and  Immunities"  Include  rights  of  citizen 
of  Indian  Nation  in  common  lands,  p.  212. 

Eiq[nity  will  not  set  aside  contract  for  Inadequacy  of  consldera- 
Hon  where  value  Is  doubtful,  p.  216. 

Not  cited. 

156  U.  8.  21^221,  39  L.  126,  CHEROKEE  NATION  T.  BLACK 
FEATHER. 

Indians.- " Privileges  and  Immunities"  In  agreement  betw 
tribes  Include  equal  rights  In  lands  of  tribe,  p.  220. 
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Appecd  is  necessary  to  question  trial  court's  decree  in  appellate 
court,  p.  221. 

Reaffirmed  in  Holies  t.  Outing  Co.,  175  U.  S.  268,  20  &  Ct.  00. 

156  U.  S.  221-222,  39  L.  128.  DBLAND  v.  PLATTE  CO. 
Courts.—  Acts  of  Congress  distinguished  between  appeal  and  writ 

of  error  inyolylng  Circuit  Court  judgments,  p.  222. 

Courts  —  AppeaL— Final  Judgment  of  Circuit  Court  in  assump- 
sit  is  reviewable  only  on  writ  of  error,  p.  222. 

Not  cited. 

156  U.  S.  222-228,  39  L.  128,  LLOYD  v.  MATTHEWS. 

Courts  — AppeaL— What  was  matter  of  fact  in  State  court  win 
be  so  in  Supreme  Court,  p.  228. 

Approved  in  Steenerson  y.  Great  Nortbon  Ry.,  69  Minn.  377,  72 
N.  W.  717,  matters  judicially  noticed  by  trial  court  must  bo 
judicially  noticed  by  appellate  court 

Eridence.— Laws  of  one  State  must  be  proved  as  facts  in 
courts  of  another,  p.  227. 

Courts.— State  decision,  merely  construing  Inw  of  another  States 
is  not  reviewable  in  Supreme  Court,  p.  227. 

155  U.  a  228-240.  39  L.  130,  OKI  GET  v.  HEDDEN. 

Customs.— In  suit  against  collector,  agreement  betwe^i  ap- 
praisers to  apply  valuation  of  one  case  is  immaterial,  p.  285. 

Customs.— Conversations  relative  to  reappraisal  are  immaterial 
where  protest  does  not  call  for  reappraisal,  p.  235. 

Customs.— Remedy  on  question  of  valuation  is  call  for  valua- 
tion; but  payment  may  be  refused  on  jurisdictlonml  grounds,  p.  235. 

Customs  reappraisers  may  have  clerical  assistance  in  averaging, 
where  used  for  guidance  only,  p.  236. 

Customs.— Notice  of  appraisal  which  gives  importer  opportunity 
to  express  views  as  to  charges  is  sufficient,  p.  288. 

Customs.— Merchant  appraiser  is  qualified  when  examination 
convinces  him  that  goods  are  same  as  his  firm  imports,  p.  238. 

Customs.—  Acts  allowing  collector  to  examine  each  paclsage  were 
Intended  primarily  for  benefit  of  government,  p.  239. 

Approved  in  United  States  v.  Ranlett,  172  U.  S.  142,  19  S.  Ct. 
117,  i  2901,  R.  S.,  is  intended  for  benefit  of  government  and  is  not 
mandatory. 

Customs. —  Sending  all  packages  **  for  examination  and  appraise- 
ment,*' does  not  necessitate  examination  of  all,  p.  240. 

155  U.  S.  240-252,    89  L.  136,  MUSER  v.  MAGONE. 

Customs.— Valuation  by  prop^  officials  is  conclusive  In  absenca 
of  fraud  or  errors  outside  of  valuation,  p.  247. 
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Approved  In  United  States  v.  Kenworthy,  68  Fed.  908,  28  U.  S. 
App.  450,  valuation  of  general  appraiser,  confirmed  by  collector, 
is  final  and  conclusive. 

Distinguished  in  United  States  v.  Passavant,  169  U.  S.  21,  42  L. 

646,  18  S.  Ct.  221,  appraisement  may  be  impeached  where  ap- 
praiser has  proceeded  on  wrong  principle. 

Customs.—  In  determining  *'  marl^et  value "  expenses  of  whole- 
saler in  foreign  country  may  be  considered,  p.  249. 

Approved  in   United  States  v.   Passavant,   169  U.  8.  23,  42  L. 

647,  18  8.  Ct  222,  "  German  duty "  is  lawfully  included  by  ap- 
praiser in  his  valuation;  United  States  v.  Herrman,  91  Fed.  117, 
62  U.  8.  App.  327,  reaffirming  rule. 

Customs.— Where  **mar]£et  value**  determines  duty,  special  ad- 
vantages enjoyed  by  importer  as  manufacturer  cannot  afTect  it, 
p.  250. 

Evidenoe.— Of&cer  is  presumed  to  act  rightly  within  Jurisdic- 
tion, p.  251. 

Customs.— Collector's  decision  is  final  in  case  of  disagreement 
between  general  and  merchant  appraisers,  p.  251. 

Customs  collector's  decision  cannot  be  impeached  by  malting  him 
disclose  reasons  or  proving  his  remarlvs,  p.  252. 

Distinguished  in  Magone  v.  Origet,  70  Fed.  780,  35  U.  &  App. 
744,  appraisement  may  be  inquired  into  with  respect  to  alleged 
illegality  in  adding  illegal  items  or  methods  of  valuation. 

155  U.  8.  252-265.  39  L.  139,  THE  BREAKWATER. 

Collision.- Vessels  plying  on  river  must  avoid  interfering  with 
schedule  of  New  Yorlj  f  eny-boats,  p.  262. 

Approved  in  The  Princeton,  67  Fed.  560,  35  U.  8.  App.  272,  ferry- 
boat proceeding  in  fog  within  ends  of  piers  of  another  ferry-boat's 
slip,  is  in  fault;  New  Yorlc,  etc.,  Towboat  Co.  v.  New  Yorlt,  etc., 
R.  R.,  148  N.  Y.  581,  42  N.  B.  1088,  arguendo. 

Distinguished  in  The  Paunpeclc,  8G  Fed.  925,  57  U.  S.  App.  252, 
tug  with  tow  150  feet  astern  is  not  negligent  in  passing  up  river 
opposite  slips.  8C0  feet  off  shore. 

Collision.— But  rule  does  not  apply  when  it  Is  Impossible  for 
vessel  in  stream  to  avoid  ferry-boat,  p.  262. 

Collision.— Rules  are  obligatory  from  time  necessity  for  pre- 
caution befcins  until  collision  unavoidable,  p.  264. 

Collision.-  Exceptions  to  rules  of  navlgatl<Hi  should  be  admitted 
with  caution,  p.  264. 

Reaffirmed  in  The  City  of  Chester,  68  Fed.  575»  and  The  Florenca, 
es  Fed.  942. 
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155  r.  8.  2C5-270,  39  L.  144,  WARREN  v.  KEEP. 

AppeaL— Master's  findings,  sustained  by  court,  wHl  not  be  dis- 
turbed when  evidence  is  conflicting,  p.  267. 

Patents.— Evidence  of  price  at  which  defendant  sold  other 
similar  article  is  irrelevant  in  suit  for  profits,  p.  268. 

Patents.— Evidence  must  show  what  profits  resulted  from  use 
at  patented  part;  aliter  where  patent  is  for  new  article,  p.  268. 

Approved  in  National  Folding  Box,  etc.,  Co.  v.  Blsas,  86  Fed. 
822,  57  U.  8.  App.  94,  refusing  to  allow  "  manuf actarers'  profits,** 
in  computing  damages. 

Appellate  court  will  not  consider  claim  for  particular  item  of 
damages,  where  no  evidence  ofTered  below,  p.  270. 

166  U.  8.  271-283,  89  L.  146,  THOMPSON  ▼.  UNITED  STATES. 

Criminax  law.—  Accused  is  not  put  twice  in  jeopardy  by  discharge 
of  jury  after  being  sworn,  p.  274. 

Approved  in  Anderson  v.  State,  86  Md.  482,  88  AtL  938,  pies  oC 
former  Jeopardy  is  not  available  where  there  has  been  no  verdict 
<m  former  trial;  State  v.  Stephenson,  64  S.  G.  237,  32  8.  E.  306, 
when  jury  should  be  discharged  for  failure  to  agree  is  within 
court's  discreti<m.    See  48  Am.  St.  Rep.  216,  note. 

Homicide.— Circumstances  of  killing  by  one  who  previously 
armed,  determine  whether  it  is  murder  or  manslaughter,  p.  279. 

Approved  in  Allen  v.  United  States,  167  U.  S.  681,  39  L.  866, 
16  S.  Gt.  721,  instruction  that  intentional  arming  himself,  er&i  for 
self-defense,  would  make  case  of  murder,  unless  actual  affray  d^ 
veloped  necessity  for  self-defense,  is  erroneous. 

Homicide.— Jury  cannot  gather  malice,  on  part  of  accused,  from 
threats  by  deceased  showing  ill-will,  p.  281. 

Reafilrmed  in  Allison  v.  United  States,  160  U.  &  216,  40  L.  400. 
16  S.  Ot  267. 

166  U.  S.  283-286,  39  L.  162    BIASSAGHUSETTS,  BTO..  OONSTR. 
GO.  V.  GANE  GREEK  TWP. 
Parties.— In  suit  to  recover  possession  of  realty  or  personally, 
one  in  possession  is  necessary  party,  p.  286. 

Federal  courts  have  no  jurisdiction  if  necessary  party  defendant 
is  citizen  of  same  State  as  plaintifT,  p.  286. 

Approved  in  Tug  River  Goal,  etc..  Go.  v.  Brigel,  67  Fed.  628,  81 
U.  S.  App.  666,  where  diverse  citizenship  Is  ess^itial  to  Jurisdle> 
tion,  same  must  afllrmativ^  appear  from  record. 

166  U.  &  286-^03,  89  L.  163,  DEERINQ  v.  WINONA  HARVBSTBB 
WORKS. 
Patents.— Prior  devices,  though  not  anticipating  patent,  art  Is 
be  considered  in  construing  such  patent,  p.  291* 


G51  Notes  on  U.  S.  Reports.  155  U.  S.  2SC-C03 

Patent  for  ImproTement  in  hary esters,  describing  elevator  on 
frain  side,  is  not  infringed  by  device  on  stnbble  side,  p.  294. 

Approved  in  Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex  Print- 
ing-l>res8  Co.,  86  Fed.  322,  Kidder  patent  No.  291,521,  for  printing 
machine,  and  Stonemetz  patent  No.  876,053,  for  web-printing  ma- 
chine, held  not  infringed;  Willcox,  etc,  Mach.  Co.  t.  Merrow  Mach. 
Co..  93  Fed.  211,  60  U.  S.  App.  634,  construing  patent  472,094  for 
sewing-machine. 

Patent  will  be  strictly  construed  where  it  is  not  for  pioneer  in- 
venti<m,  and  utility  is  dovbtful,  p.  295. 

Approved  in  New  Departure  Bell  Co.  v.  Hardware  Specialty  Co., 
69  Fed.  156,  mere  improvers  are  held  rigidly  to  claims;  Ford  v.  Ban- 
croft,  86  Fed.  461,  reaffirming  rule;  MacColl  v.  Knowles  Loom 
Works,  96  Fed.  987,  patentee's  omission  to  designate  or  refer  in 
specifications  to  special  features,  subsequently  alleged  most  im- 
portant, should  be  carefully  scrutinized. 

Patents.— Inventor  is  presumed  to  abandon  all  parts  not  claimed, 
p.  296. 

Approved  in  Cramer  v.  Fry.  68  Fed.  211,  and  McBride  v.  King- 
man, 72  Fed.  911,  reaffirming  rule;  Rocker  Spring  Co.  T.  Thomas, 
CS  Fed.  200,  arguendo. 

Patents.—  Oral  testimony,  unsupported  by  exhibits  or  patents,  to 
show  prior  use,  is  op^i  to  suspicion,  p.  800. 

Approved  in  Brooks  v.  Sacks,  81  Fed.  405,  60  U.  S.  App.  161, 
unsupported  recollections,  as  to  facts  six  years  prior,  are  insuffi- 
cient to  establish  priority  over  earlier  patent;  Mast  v.  Dempster 
Min  B£fg.  Co.,  82  Fed.  332,  49  U.  S.  App.  516,  reaffirming  rule. 

Patent  is  not  affected  by  previous  unsuccessful  and  abandoned 
experiments,  p.  302. 

Reapproved  In  Mast  v.  Iowa  Windmill,  etc.,  Co.,  68  Fed.  224,  and 
Westinghouse  Blec.  &  Mfg.  Co.  v.  Beacon  Lamp  Co.,  96  Fed.  464» 
Approved  in  Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex  Print- 
Ing-Press  Co.,  86  Fed.  330,  and  Simonds  Rolling-Mach.  Co.  v.  Ha- 
thom  Mfg.  Co.,  90  Fed.  208,  210,  anticipatory  matter,  never  in 
practical  use,  is  to  be  strictly  construed. 

Patents.— .Omission  of  elements  necessary  to  rend^  device 
operative  will  not  invalidate  claim,  p.  302. 

Approved  in  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  309,  39  U.  a 
App.  267,  device  for  revolving  spindle  need  not  be  expressed  in 
terms,  any  appropriate  means  being  understood;  Chambers,  etc., 
Co.  V.  Faries,  75  Fed.  663,  upholding  patent  No.  280,604,  for  seeding 
device  in  check-row  complanters;  Thomson,  etc.,  Elec.  Co.  v. 
Union  Ry.,  84  Fed.  890,  combination  claim  will  not  be  held  in- 
valid as  inoperative  for  want  of  device  necessary  to  make  it  opera* 
tivs  autoniatically;  Cramer  v.  Fry,  68  Fed.  212,  arguendo. 
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155  U.  S.  303-310.  39  L.  ICO,  UNITED  STATES  v.  LAMONT. 
Mandamus  does  not  lie  to  enforce  discretionary  duty,  p.  308. 

Approved  in  Warner  Valley-Stock  Co.  v.  Smith,  165  U.  S.  31,  41 
L.  C23,  17  S.  Ct.  227,  bill  in  equity  against  secretary  of  interior, 
and  commissioner  of  land  office,  abates  on  former's  resignation; 
Board  of  Commrs.  y.  King,  67  Fed.  209,  82  U.  8.  App.  1,  court 
cannot,  by  mandamus,  compel  levy  of  tax  whare  no  statute  makes 
it  county's  duty  to  levy  tax  to  pay  Judgments;  Lord  y.  Bates,  48 
8.  C.  100,  26  S.  E.  218,  denying  mandamus  to  compel  State  treas- 
urer to  fund  lost  or  destroyed  bonds. 

Mandamus  cannot  compel  Federal  officer  to  sign  contract  for 
work  at  higher  price  than  already  contracted  for,  p.  809. 

EstoppeL— One  cannot  avoid  legal  consequences  of  acts  by  pro- 
testing that  he  does  not  intend  to  subject  himself,  p.  310. 

Approved  in  Ck>nsum««'  Cotton-Oil  Co.  v.  Ashbum,  81  Fed.  835, 
52  U.  S.  App.  264,  buyer  waives  right  of  action  for  seer's  breach 
of  contract  by  entering  into  new  contract  with  him  for  purchase  of 
part  of  same  goods. 

155  U.  S.  311-814,  39  L.  164,  PEARGE  T.  TEXAa 

Xztradition.—  Courts  of  asylum  State  will  not  consider  sufficiency 
of  indictment  or  yalldity  of  laws,  p.  313. 

Approved  in  Whitten  v.  Tomlinson,  160  U.  S.  245,  40  L.  413,  16 
8.  Ct  303,  affirming  S.  C,  67  Fed.  232,  one  held  under  indictment 
in  Connecticut,  extradited  from  Massachusetts,  will  not  be  dis- 
charged on  habeas  corpus  on  ground  that  indictment  was  invalid; 
In  re  Huse,  79  Fed.  307,  48  U.*S.  App.  323,  denying  habeas  corpus 
to  person  held  as  insane;  Webb  v.  York,  79  Fed.  621,  49  U.  8.  App. 
172,  requisition  cannot  be  denied  when  indictment  would  be  held 
sufficient  by  courts  of  State  where  offense  was  committed;  Bar- 
ranger  V.  Baum.  103  Ga.  470,  G8  Am.  St  Rep.  123,  30  8.  B.  529, 
inquiry  into  motives  and  purposes  of  prosecution  is  not  permissible 
on  hearing  of  extradition  proceedings. 

155  U.  S.  314-333,  39  L.  167,  WEHRMAN  v.  CONKLIN. 

Quieting  title.—  Suit  can  only  be  brought  against  defendant  who 
has  repeatedly  tried  to  establish  title  at  law,  p.  821. 

Approved  in  Jordan  v.  Jackson,  72  Fed.  87,  89,  suit  in  equity 
to  remove  cloud  and  exclude  defendant  cannot  be  maintained 
against  one  in  possession;  Rudland  v.  Mastic,  77  Fed.  689,  fact 
that  one  claiming  legal  title  has  long  lived  in  wild  and  remote 
region  and  in  Ignorance  of  her  title,  does  not  oititle  her  to  equi- 
table relief,  ejectment  being  bnrred;  Kennedy  v.  Elliott  86  Fed. 
835,  plaintifTs  without  legal  title,  nor  alleging  adverse  claim  thereto 
by  defendant,  are  not  entitled  to  equitable  relief  quieting  title; 
Pittsburgh,  etc.,  R.  R.  v.  Keokuk,  etc..  Bridge  Co.,  68  Fed.  20,  46 
U.  8.  App.  530,  arguaido.    See  53  Am.  8t  Rep.  181«  note. 
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Distliiflnilshed  in  Gentile  t.  Kennedy,  8  N.  Mex.  851,  45  Pac. 
879,  one  with  deed,  good  title  and  possession  of  part  of  land,  has 
constnictlye  possession  of  remainder,  enabling  him  to  sne  to  quiet 
title. 

Federal  courts  will  follow  State  statutes  enlarging  equity  rights 
if  right  to  jury  trial  is  not  impaired,  p.  S28. 

Approved  in  Alders<Hi  t.  Dole,  74  Fed.  30,  33  U.  S.  App.  460, 
statute  providing  for  bills  in  equity  to  ^iforce  stockholder's  lia- 
bility, does  not  authorize  Federal  courts  to  entertain  such  bill; 
Grether  v.  Wrtght,  75  Fed.  747,  43  U.  S.  App.  770,  where  State  stat- 
utes grant  equitable  remedy,  not  infringing  on  right  to  jury  trial, 
Federal  courts  will  grant  same;  Harding  v.  Guice,  80  Fed.  164,  42 
U.  S.  App.  411,  West  Virginia  decisions  that,  under  statutes,  bill 
to  remove  cloud,  created  by  irregular  tax  deed,  may  be  maintainecl 
by  one  out  of  possession  is  controlling  on  Federal  courts;  Con- 
tinental Trust  Co.  V.  Toledo,  etc.,  R.  R.,  82  Fed.  661,  reaffirming 
principal*s  intervention  suit  by  creditors. 

Distinguished  in  Abraham  v.  Ordway,  158  U.  S.  422,  89  L.  104<). 
15  S.  Ct.  896,  independent  of  limitations  at  law,  equity  may  refuse 
relief  sought  after  unexplained  delay. 

Equity  will  entertain  bill  where  equitable  estoppel,  while  avail- 
able at  law,  would  not  be  adequate  remedy,  p.  828. 

Approved  In  Cleveland  v.  Cleveland,  etc.,  Ry.,  93  Fed.  123,  con- 
duct of  party,  sought  to  be  made  basis  of  estoppel,  must  be  vieweil 
in  light  of  understanding  be  then  had  of  his  rights;  Davis  v.  Wal^e- 
lee,  15C  U.  8.  686,  89  L.  583,  15  S.  Ct  557,  arguendo. 

Equity  has  concurrent  jurisdiction  where  title  to  realty  Is  in- 
volved, p.  82a 

Courts.— Substitute  for  court  seal  will  render  writ  valid  where 
seal  has  not  yet  been  provided,  p.  880. 

Approved  in  Miller  v.  Zelgler.  44  W.  Va.  486,  67  Am.  St  R^. 
778,  29  S.  E.  982,  order  of  attachment  not  signed  when  Issued,  but 
before  motion  to  quash,  is  good. 

155  U.  S.  338-354,  39  L.  176,  PENNSYLVANIA  R.  R.  CO  v.  JONES. 
Carrier's  agreement  does  not  attach  beyond  his  own  route.  In 
absence  of  special  agreement  p.  839. 

Approved  In  Houston,  etc.,  R.  R.  v.  Bowles,  168  U.  S.  706,  42  L. 
1213,  18  S.  Ct  943,  memorandum  decision;  Bosworth  v.  Chicago, 
etc.,  Ry..  87  Fed.  81,  56  U.  S.  App.  292,  each  connecting  line  as- 
sumes responsibility  of  insurer  during  transit  over  its  line;  dissent- 
ing opinions  in  Ireland  v.  Mobile,  etc.,  R.  R.,  —  Ky.  — ,  49  8.  W. 
455,  majority  holding  bill  of  lading,  for  transportation  per  connect- 
ing lines,  a  contract  for  through  shipment  by  initial  carrier;  Tal- 
cott  V.  Wabash  R.  R.,  159  N.  Y.  487,  54  N.  E.  10,  majority  holding 
giving  excess  baggage  checks,  stamped  '*  from  Chicago  to  New 
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York,**  justllled  finding  agreement  for  through  transportation  and 
Uability. 

Carrieir's  payment  for  goods,  lost  on  connecting  line*  shows  agree- 
ment between  carrier  and  owner,  not  between  roads,  p.  884. 

Bailroads.— That  one  road  owns  stock  in  connecting  road  does 
not  show  agreement  to  ran  on  common  account,  p.  844. 

Cited  in  dissenting  opinion  in  St  Louis,  etc.,  Ry.  t.  James,  lei 
U.  8.  570,  40  L.  811,  16  &  Ct  630,  arguendo. 

Bailroads.— That  one  road  advertises  through  trains  orer  con- 
necting road  does  not  show  such  agreement,  p.  345. 

Bailroads.— Operation  by  receiver,  lessees  or  trustees  does  not 
change  relation  of  road  to  public,  p.  350. 

Approved  in  Memphis,  etc.,  R.  R.  v.  Hoechner,  67  Fed.  457,  450, 
31  U.  8.  App.  644,  railroad  company  Is  not  liable  for  personal  in- 
juries from  negligence  while  road  was  In  receiver's  exclusive  pos- 
sesslcm;  Southern  Ry.  v.  Bouknight,  70  Fed.  449,  25  U.  8.  App.  415, 
80  L.  R.  A.  828,  reafBrming  principle. 

Miscellaneous.—  Cited  in  Washington  Gas-L.  Ca  t.  Lansden,  172 
U.  8.  556,  19  8.  Ct  304,  court  may  reverse  judgment  in  toto  whM« 
erroneous  as  to  one  def  aidant. 

155  U.  8.  354r-385.  89  L.  183,   LAKE   SUPERIOR,  BTO,  CO.   v. 
CUNNINGHAM. 
Public  land  grant  to  Michigan  for  railroad  was  in  prsesoitl  on 
condition  subsequent  available  to  government,  p.  872. 

Approved  In  United  States  v.  Loughrey,  172  U.  8.  211,  19  8.  Ct. 
155  (see  dissenting  opinlcm  in  172  U.  8.  230,  19  8.  Ct  162),  affirming 
8.  C^  71  Fed.  923,  34  U.  8.  App.  575,  unauthorized  timber  cutting 
givea  government  no  right  of  action,  unless  It  has  previously  de- 
clared forfeiture;  Michigan  Land,  etc.,  Co.  v.  Rust,  68  Fed.  162, 
reaffirming  rule. 

Public  lands  granted  to  State  In  aid  of  railroads  pass  to  State 
when  definitely  located,  p.  373. 

Approved  in  Sioux  City,  etc.,  R.  R.  v.  United  States,  159  U.  8. 
864,  40  L.  182,  16  8.  Ct.  23,  imtil  State  disposed  of  lands,  title  wan 
in  it  as  trustee,  not  in  railroad;  dissenting  opinion  in  United  States 
V.  Loughrey,  172  U.  S.  222,  19  S.  Ct  159,  majority  holding  United 
States  could  not  maintain  action  for  timber  cutting  on  Michigan 
lands  prior  to  declaration  of  forfeiture. 

Public  lands.—  General  terms  in  subsequent  grant  do  not  include 
lands  embraced  in  prior  grant  p.  878. 

Approved  in  Donahue  v.  Lake  Superior  Canal,  etc,  Co.,  166  U. 
8.  887,  89  L.  195,  15  8.  Ct  116,  and  McCarver  t.  H^itberg,  120 
Ala.  531,  25  So.  4,  where  two  railroads  so  nearly  approach  that 
limits  of  grants  overlap,  grant  is  of  equal  undlTlded  shares  for 
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benefit  of  each;  United  States  y.  Winona,  etc.,  R.  R.,  67  Fed.  956, 
32  U.  S.  App.  272,  patent  for  land  over  which  department  has  no 
power  of  disposition,  is  Toid;  Apis  ▼.  United  States,  88  Fed.  938, 
act  of  1891  and  patent  issued  thereunder,  granting  to  mission  In- 
dians part  of  La  Jolla  ranch,  withdrew  lands  so  granted  from  act 
of  1879,  p^mltting  Apis  heirs  to  litigate  claims  thereto;  United 
States  Y.  Loughrcy,  172  U.  S.  224,  19  S.  Gt  160,  majority  holding 
fee  to  Michigan  grant  lands  (act  of  1856)  was  in  State  until  declara- 
tion of  forfeiture. 

Distinguished  in  New  Dunderherg  Min.  Go.  y.  Old,  79  Fed.  602, 
49  U.  8.  App.  208,  patent  to  land  or  lodes  within  department's  juris- 
diction conyeys  legal  title  and  is  judgment  on  questions  inyolyed. 

Fnblie  lands.-^  Whether  lands  granted  Michigan  in  1856  were  re> 
turned  is  question  of  law  <m  construction  of  statute,  p.  876.    « 

Approyed  in  Wisconsin  Gent.  R.  R.  y.  Forsythe,  159  U.  S.  61,  40 
L.  76,  15  S.  Gt.  1025,  courts  are  not  concluded  by  decision  of  land 
department  on  question  of  law. 

"  Pnblio  land  laws ''  in  act  of  1889,  relating  to  Michigan  grant* 
Includes  all  laws  disposing  of  public  lands,  p.  879. 

Public  lands.— *' Homestead  claim*'  in  that  act  included  claim 
of  one  occupying  with  intention  to  make  homestead,  p.  883. 

Reafltaned  in  Donahue  y.  Lake  Superior  Ganal,  etc,  Go^  156  U* 
S.  386,  89  L.  194,  15  8.  Gt  116. 

Public  lands.—  **  Bona  fide  homestead  daim,"  in  act  of  1889,  con- 
firming and  forfeiting  Michigan  lands,  defined,  p.  384. 

155  U.  8.  385,  39  L.  194,  LAKB  SUPERIOR,  BTG.,  GO.  T.  FINAN. 
Adjudged  in  conformity  with  Lake  Sup^or,  etc.,  Ga  ▼•  Omi- 
Dingham,  supra,  q.  t. 

155  U.  S.  386^388,  39  L.  194,  DONAHUB  T.  LAKE  SUPBRIOB. 
BTG.,  GO. 

Public  lands.— Railroads,  taking  under  same  grant,  take  un- 
diyided  moieties  in  lands  within  place  limits  at  Intersections,  p.  887. 

Public  lands.— Where  grant  is  to  State  for  specific  purpose  It 
cannot  be  defeated  by  State  or  beneficiary,  p.  388. 

Approyed  in  Sioux  Gity,  etc.,  R.  R.  y.  United  States,  159  U.  8. 
3G5,  40  L.  182,  16  S.  Gt  23,  until  State  disposes  of  lands  tiUe  is  In 
it,  as  trustee,  not  in  railroads. 

155  U.  8.  889-392,  39  L.  195,  UNITED  STATES  T.  GUNNISON. 

United  States  shipping  commissioner  not  allowed  for  clerk's 
salary  without  cotificate  of  secretary  of  treasury,  p.  892. 

Distinguished  In  United  Slates  y.  Reed,  167  U.  S.  672,  42  L.  82Q» 
17  S.  Gt.  922,  commissioner  is  not  required  to  meet  rent  and  es« 
penses  out  of  his  salary. 
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155  U.  R.  303-394,  39  L.  197.  HORNB  v.  GEORGE  H.  HAMMOND 
CO. 
Courts.— Where  Circuit    Court's    jurisdiction  does  not  appear, 
cause  will  be  remanded  at  plaintifTs  costs,  p.  893. 

Approved  in  following  cases,  holding  respective  allegations  In- 
sufficient: Cooper  V.  Newell,  155  U.  S.  634,  39  L.  250,  15  8.  Ct.  356, 
Uke  allegations;  Stuart  v.  Easton,  156  XT.  &  47,  39  L.  341,  15  8. 
Ct  268,  averment  of  citizenship  in  London  is  Insufficient  to  estab- 
lish alienage;  Tug  River  Coal,  etc.,  Co.  v.  Brlgel,  67  Fed.  627,  630, 
81  U.  8.  App.  665,  allegation  of  residence  and  place  of  business; 
Marks  v.  Marks,  75  Fed.  325,  allegation  of  residence;  Bishop  t. 
AveriU,  76  Fed.  387,  allegation  of  domicile  in  Canada. 

155  U.  8.  394-596,  39  L.  197,  SWAN  v.  HILL. 

Appeal  should  be  dismissed  where  bond  is  without  obllgeea  and 
not  conditioned  according  to  law,  p.  896. 

Not  cited. 

155  U.  8.  89&-408,  89  L.  19a  IN  RE  RICB. 

Prohibition.— When  writ  issues,  as  of  right,  and  when  grant  Is 
discretionary,  stated,  p.  402. 

Approved  in  In  re  Alix,  166  U.  8.  137,  41  L.  949,  17  8.  Ct  522, 
denying  prohibition  to  restrain  judge's  enforcement  of  orders; 
United  States  v.  Judges,  85  Fed.  180,  56  U.  8.  App.  37,  mandamus 
does  not  lie  to  compel  reversal. 

Prohibition.—  Granting  is  not  obligatory  where  case  has  gone  to 
judgment  and  want  of  jurisdiction  is  not  apparent,  p.  408. 

Approved  in  In  re  New  York,  etc.,  8.  8.  Co.,  155  U.  8.  531,  89  L. 
249,  15  S.  Ct  18G.  denying  prohibition  to  Admiralty  Court  to  cor- 
rect error  In  entertaining  contention  against  charterers  with  libel 
tgainst  ship. 

Mandamus  cannot  control  judicial  discretion,  p.  408. 

Mandamus  cannot  perform  office  of  appeal  or  writ  of  error  Id 
any  case.  p.  403. 

Mandamus  cannot  compel  lower  court  to  hear  further  argument 
in  case  before  It  p.  403. 

Supreme  Court  cannot  interfere,  by  mandamus,  with  Circuit 
Court's  jurisdiction  in  summary  proceedings  In  administering  in- 
solvent corporation's  assets,  p.  403. 

155  U.  8.  404-116,  39  L.  201,  DICK  v.  FORAKER. 

Federal  court  may  ent^tain  suit  to  remove  cloud  on  title  to  land 
in  district  if  citizenship  diverse,  p.  405. 

Approved  in  Morrison  v.  Marker,  93  Fed.  696,  suit  by  execution 
purchaser  of  realty  within  district  to  cancel  Judgment  debtor's  prior 
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coDTeyance;  GroTO  t.  Grove,  93  Fed.  8G9,  suit  to  foreclose  mny  l»e 
maintained  In  Glrcnlt  Court  of  district  where  property  is  situated, 
irrespective  of  party's  residence. 

Dlattnguished  in  Lancaster  v.  Asheville  8t  Ry.,  00  Fed.  132,  Cir- 
cuit Court  cannot  entertain  personal  action  of  Joint  plaintiffs,  clti- 
lena  of  difT^ent  States,  against  defendant  not  residing  in  district 

Qnietlxig  titla.— In  suit  to  remove  cloud  plaintiff  moat  recover 
OD  strength  of  own  title,  p.  414. 

Taxation.— Statute  requiring  record  and  publication  of  notice 
must  be  strictly  followed  to  render  sale  valid,  p.  414. 

Approved  in  Little  Rock  Junction  Ry.  v.  Burke,  66  Fed.  87,  27 
U.  8.  App.  736,  denying  Federal  jurisdiction  of  suit  to  set  aside 
State  court  decree  on  ground  that  same  Is  void  as  shown  by  record; 
Deck  V.  Whitman,  96  Fed.  890,  arguendo. 

Quieting  title.— State  statute  dispensing  with  requisite  of  pes- 
sesfllon  in  plaintiff  atlll  requires  legal  title,  p.  415. 

Approved  in  Smyth  v.  Ames,  169  U.  S.  616,  42  L.  888,  18  S.  Ct 
422,  adequacy  or  Inadequacy  of  legal  remedy  cannot  be  conclusively 
determined  by  State  statutes;  Davidson  v.  Calkins,  92  Fed.  236, 
Federal  court  cannot  entertain  bill  to  determine  title  of  realty  of 
which  defendant  is  in  possession. 

Distinguished  in  Jones  v.  Nixon,  102  Tenn.  101.  60  8.  W.  741, 
vendor  and  warrantor  of  title  may  maintain  action  to  prevent 
cloud  on  title  of  vendee  in  possession. 

x»  •  • 

155  U.  S.  41&^17,  89  L.  206,  BOBB  v.  JAMISON. 

Appeal.— Writ  of  error  dismissed  on  authority  of  Duncan  v. 
Missouri,  152  U.  8.  877,  38  L.  485,  14  a  Ct  670. 

155  U.  8.  417-433,  39  L.  206,  AUSTIN  v.  UNITED  8TATE& 
Courts.— Act  giving  Court  of  Claims  jurisdiction  of  claims  for 

sToods  taken  during  war  makes  loyalty  in  fact  jurisdictional  fact 
p.  432 

Cited  in  Raton  Water- Works  Co.  v.  Raton,  9  N.  Mex.  85,  49  Pac. 
903,  as  to  ofDce  and  effect  of  provisos. 

United  States.- Congress  alone  can  say  when  government  may 
be  sued;  president  cannot  p.  433. 

156  U.  8.  434-438,  39  L.  213,  INGRAHAM  v.  UNITED  STATES. 
Indictment  may  join,  in  separate  counts,  two  offenses  of  same 

class  of  crimes,  p.  436. 

Approved  in  United  States  v.  Jones,  69  Fed.  982,  Indictment  may 
contain  count  for  felonious  removing  of  government  property,  and 
count  for  removing  metals  at  mint;  Howard  v.  United  States,  70 
Fed.  992,  43  U.  8.  App.  678,  34  L.  R.  A.  515,  and  n.,  consolidation 
9t    eight  Indictments,  charging   separate  offensea  against    postal 
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laws,  does  not  make  but  one  indictment,  and  cnmnlative  sentences 
may  be  Imposed;  Jackson  ▼.  State,  91  Wis.  263,  64  N.  W.  841,  in- 
formation may  join  count  for  rape  with  one  for  fornication. 

EstoppeL—  Party  presenting  document  purporting  to  be  affldaTit 
supporting  fraudulent  claim  cannot  d^iy  that  it  was  such,  p.  437. 

Criminal  law.— In  prosecution  for  fraudulent  use  of  affldaTit, 
party  taking  it  is  presumed  duly  commissioned,  p.  438. 

ApproTed  in  Goode  t.  United  States,  169  U.  S.  673,  40  L.  301,  16 
8.  Ot  139,  it  is  unnecessary  to  show  post-office  de  facto  to  haTe 
been  regularly  established. 

155  U.  S.  438-448.  39  L.  214,  POTTER  T.  UNITED  STATES. 
IndictmeiLt  may  be  in  words  of  statute  If  they  fully  describe 

offense,  p.  444. 

Approved  in  United  States  y.  Benson,  70  Fed.  595,  44  U.  S.  App. 
219,  description  ct  ofTense  must  be  accompanied  by  statement  of 
all  particulars  essential  to  complete  offense;  Peters  v.  United  States, 
94  Fed.  131,  and  Jackson  y.  State,  91  Wis.  261,  64  N.  W.  841,  both 
reaffirming  rule. 

Indictment.—  Unnecessary  description  must  be  proved  as  laid. 
p.  445. 

Approved  In  United  States  v.  Benson,  70  Fed.  697,  44  U.  S.  App. 
219,  indictment  held  sufficient,  although  not  showing  how  acts 
charged  would  tend  to  effect  fraudulent  object 

Oriminal  law.—  Where  willfulness  is  of  essence  of  offense,  testi- 
mony on  question  must  be  admitted,  p.  447. 

Approved  in  Williams  v.  People,  26  Colo.  274,  57  Pac.  702, 
••feloniously"  is  equivalent  to  -willfully;"  Spurr  v.  United  States, 
174  U.  S.  734,  19  S.  Ct  815,  reversing  S.  C,  87  Fed.  707,  59  U.  S. 
App.  683,  arguenda 

Criminal  law.—  Burden  of  proof  is  on  government,  and  defendant 
Is  entitled  to  reasonable  doubt,  p.  448. 

Cited  in  dissenting  opinion  in  Sparf  v.  United  States,  156  U.  8. 
178,  39  L.  387,  15  S.  Ct  322,  arguendo. 

156  U.  S.  448-461,  89  L.  218,  ALSOP  v.  RIKER. 

Equity  will  refuse  relief  on  ground  of  laches,  where  justice  so 
demands,  according  to  circumstances,  p.  461. 

Approved  in  Miles  v.  Vivian,  79  Fed.  853,  61  U.  S.  App.  203,  204. 
twenty  years*  delay,  after  recording  subsequent  mortgage,  bars 
suit  against  trustee  for  negligence  in  not  recording  prior  mortgage. 

Equity.—  Lapse  of  time  necessary  to  bar  r^ef  is  not  subject  to 
arbitrary  rule,  p.  461. 

Approved  in  Bartlett  v.  Ambrose,  78  Fed.  841,  42  U.  S.  App.  881, 
non-resident  owner  of  wild  lands  hdd  guilty  of  laches  in  asserting 
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claim  against  holder  under  tax  deed;  Godkln  t.  Coba,  80  Fed.  4G6, 
58  U.  S.  A  pp.  ID,  twenty-four  years'  delay  held  not  laches  where 
Bother  def aidant  nor  grantees  were  prejudiced;  Hubbard  ▼.  Man- 
hattan Trust  Ck>.,  87  Fed.  69,  57  U.  S.  App.  744,  reaffirming  rule. 

155  U.  S.  461-182,  39  L.  223,  PLUMLBT  v.  MASSACHUSETTS. 

States.— Act  of  1886  does  not  authorize  violation  of  State  laws 
regulating  manufacture  or  sale  of  oleomargarine,  p.  466. 

Ai^roved  in  Austin  ▼.  State,  101  Tenn.  570,  70  Am.  St  Rep.  707, 
48  8.  W.  307,  upholding  prohibition  of  importaticm  or  sale  of  cigar- 
ettes; Oliver,  etc.,  Co.  v.  Speed,  87  Fed.  413,  upholding  merchants* 
tax  and  discussing  original  package  doctrine;  Commonwealth  v. 
Paul,  170  Pa.  St  289,  50  Am.  St  Rep.  776,  33  Atl.  82,  30  L.  R.  A. 
398,  upholding  act  making  sale  of  oleomargarine  a  penal  offense; 
State  V.  Myers,  42  W.  Va.  828,  829,  57  Am.  St  Repi  892,  893,  26 
8.  E.  541,  542,  35  L.  R.  A.  846,  upholding  oleomargarine  law. 

Distinguished  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  17,  18 
8.  Ct  763,  statute  prohibiting  sale  of  oleomargarine,  whether  col- 
ored to  imitate  butter  or  not  is  void  as  to  original  imported  pack- 
ages; In  re  Brundage,  96  Fed.  968,  noting  that  Plumley  case  lim- 
ited by  latCT  ones. 

Commerce.—  Act  of  1886,.  taxing  manufacture  or  sale  of  oleomar- 
garine, was  not  intended  as  commerce  regulation,  p.  460. 

Approved  in  State  v.  Harboume,  70  Conn.  492,  66  Am.  St  Rep. 
131,  40  Atl.  182,  40  L.  R.  A.  610,  affirming  conviction  of  telegraph 
company's  manager  for  transmitting  bets  on  races;  State  v.  Whee- 
lock,  95  Iowa,  583,  58  Am.  St  Rep.  444,  64  N.  W.  621,  30  L.  R.  A. 
438,  and  n.,  upholding  prohibition  of  sale  of  drugs  by  unlicensed 
Itinerants;  Sawrie  v.  Tennessee,  82  Fed.  617,  annulling  Tennessee 
cigarette  law;  Commonwealth  v.  Paul,  170  Pa.  St.  291,  50  Am.  St 
Rep.  778.  33  Atl.  83,  30  L.  R.  A.  399,  upholding  law  prohibiting  sale 
of  oleomargarine;  dissenting  opinion  in  Schollenberger  v.  Pennsyl- 
vania, 171  U.  S.  28,  18  S.  Ct  764,  majority  holding  prohibition  of 
■ale  of  all  oleomargarine  unconstitutional. 

Oomxnerce.— Power  of  Congress  to  regulate  interstate  commerce 
does  not  involve  surrender  of  State's  police  power,  p.  471. 

Approved  in  United  States  v.  Hopkins,  82  Fed.  539,  State  may 
regulate  Kansas  City  Stock  Association,  although  yards  are  partly 
In  another  State;  United  States  v.  Cohn,  —  Indian  Ter.  — ,  52  S. 
W.  43,  congressional  prohibition  of  sale  of  malt  in  Indian  Territory 
to  not  unreasonable  exercise  of  police  power;  Michigan,  etc.,  Co.  v. 
Charlotte,  93  Fed.  14,  upholding  ordinance  for  removal  of  telegraph 
poles;  Austin  v.  State.  101  Tenn.  674,  579,  70  Am.  St  Rep.  709.  712, 
48  S.  W.  308;  310,  cigarettes  are  not  leg^itimate  articles  of  commerce, 
Importation  may  be  prohibited;  Norfolk,  etc.,  R.  R.  v.  Common- 
wealth, 93  Va.  754,  760,  67  Am.  St  Rep.  830,  835,  24  S.  B.  838,  340,  34 
L.  R.  A.  107,  109,  statute  prohibiting  running  of  freight  trains  on 
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Sunday.  Following  cases  hold  respective  acts  valid:  Emert  ▼. 
Misaourl,  156  U.  8.  821,  322.  39  L.  438,  15  8.  Ct  874,  sUtute  reqalr- 
Ing  an  peddlers  to  take  out  licenses;  Preston  y.  Finley,  72  Fed. 
858,  act  taxing  vendors  of  certain  specified  newspapers;  West- 
beimcf  V.  Weisman,  —  Kan.  App.  — ,  54  Pac.  333.  act  restricting 
sale  of  liquors  ((  2550,  Gen.  Stat  1889);  State  v.  Wagener,  77  Minn. 
500,  77  Am.  St.  Rep.  690,  80  N.  W.  687,  act  licensing,  regulating  and 
defining  business  of  coinmisslOD  merchants;  dissenting  opinion  hi 
People  V.  Hawkins,  157  N.  Y.  27,  61  N.  E.  266,  42  L.  R.  A.  601,  ma- 
jority holding  prohibition  of  sale  of  priscm-made  articles,  not  so 
stamped,  unconstitutional.  Cited,  arguendo*  in  Raacb  v.  State,  89 
Md.  759.  43  AtL  933. 

Distinguished  in  W.  A.  Vand^rook  Ck>.  t.  Vance,  80  Fed.  790. 
statute  forbidding  Importation  of  liquors  is  invalid,  sale  being  al- 
lowed in  State. 

Ckmimerce.—  Freedom  of  commerce  does  not  preclude  State  laws 
against -deception  in  sale  of  articles  of  trade,  p.  474. 

Approved  in  Church  v.  Proctor,  66  Fed.  245,  88  U.  8.  App.  1,  In 
acti<Mi  for  failure  to  deliver,  it  is  competent  to  show  purpose  In 
buying  to  be  sale  under  false  labels;  Preston  v.  Finley,  72  Fed.  860, 
comparing  principal  case  with  Leisy'  v.  Hardin.  135  U.  8.  100; 
Sawrie  v.  Tennessee.  82  Fed.  622.  annulling  Tennessee  cigarette 
law;  Commonwealth  v.  Kelly.  163  Mass.  169,  89  N.  B.  776,  sostain- 
ing  conviction  for  sale  of  oleomargarine,  colored  like  butto'.  Fol- 
lowing have  been  held  valid:  Patapsco  Guano  Go.  v.  North  Caro- 
lina. 171  U.  8.  857,  18  8.  Gt  867,  act  providing  for  inspection  of  fer- 
tilizers; State  V.  Harboume,  70  Conn.  491,  66  Am.  St  Rep.  131.  40 
Atl.  181,  40  L.  R.  A.  610,  statute  prohibiting  busineas  of  trans- 
mitting bets  on  races;  State  v.  Wheelock,  95  Iowa,  585,  58  Am. 
St  Rep.  445,  64  N.  W.  622,  80  L.  R.  A.  440.  and  n.,  statute  to  re- 
strain sale  of  nostrums  by  itinerants;  Armour,  etc..  Go.  v.  Snyder, 
84  Fed.  139,  Wright  v.  State,  88  Md.  445.  41  AtL  799,  In  re  Brun- 
dage,  96  Fed.  965,  969,  and  Rasch  v.  SUte,  89  Md.  757,  48  AtL  932, 
act  prohibiting  sale  of  unmarked  oleomargarine;  Commonwealth  v. 
Paul.  170  Pa.  St  294,  50  Am.  St.  Rep.  780,  88  AtL  84,  80  L.  R.  A. 
80!\  act  punishing  sale  of  oleomargarine.  Following  held  invalid: 
Geer  v.  Connecticut  161  U.  8.  535,  40  L.  799,  16  8.  Gt  606  (see  dis- 
senting opinion.  161  U.  S.  544.  40  L.  802,  16  8.  Gt  610),  game  law; 
Scott  V.  Donald,  165  U.  8.  99,  41  L.  645,  17  8.  Gt  272.  affirming  8. 
G..  67  Fed.  857.  South  Carolina  dispensary  act  of  1895;  W.  A.  Van- 
dercook  Go.  v.  Vance.  80  Fed.  792.  South  Carolina  dispensary  law 
of  1896,  1897;  Fox  v.  SUte,  89  Md.  386,  886,  48  AU.  777,  oleomaiw 
gartne  law,  as  prohibiting  importation  and  sale  in  original  packages; 
dissenting  opinion  in  Schollenberger  v.  Pennsylvania,  171  U.  8.  29» 
18  8.  Gt  767,  majority  holding  law  prohibiting  sale  of  oleomargarine 
invaUd;  People  v.  Hawkins,  157  N.  Y.  28,  61  N.  B.  264,  42  L.  R.  A. 
499.  majority  holding  law  prohibiting  sale  of  unmarked  prison  made 
goods,  unconstitutional. 


edl  Notes  on  U.  S.  Reports.  156  U.  8. 482-488 

States.—  Federal  courts  should  respect  police  regnlations  of  States 
not  infringing  on  Federal  powers  or  rights,  p.  479. 

Approved  in  Louisville,  etc.,  R.  R,  v.  Kentucky,  161  U.  8.  701,  40 
L.  869,  16  S.  Ct.  724,  upholding  act  prohibiting  consolidation  of  com- 
peting railroads:  Austin  v.  State,  101  Tain.  669,  70  Am.  St.  Rep. 
706,  48  8.  W.  307,  upholding  statute  prohibiting  importation  of  cig- 
arettes for  sale;  In  re  Considine,  83  Fed.  168,  upholding  prohibi- 
tion against  women  in  saloons. 

156  U.  8.  482^188,  89  L.  231,  POSTAL  TBL.  CABLB  CO.  v.  ALA- 
BAMA. 

Federal  eovirts  have  no  jurisdiction  of  rait  b7  State  against  citl- 
sen  of  other  State,  unless  Federal  Ck>nstitutlon  or  laws  involved, 
p.  487. 

Following  citing  casea  hold  respective  suits  not  removable:  Indiana 
T.  Alleghany  Oil  Go.,  86  Fed.  872,  suit  by  State  to  recover  statutory 
penalty  for  allowing  escape  of  gas;  Arkansas  v.  Kansas,  etc^  Coal 
Co.,  96  Fed.  366,  suit  by  State  to  restrain  foreign  corporation  from 
importing  armed  and  lawless  men;  Hickman  v.  Missouri,  etc.,  Ry^ 
151  Mo.  666,  62  8.  W.  864,  action  by  State  railroad  commissioners 
against  railroads;  State  v.  Fort  Royal,  etc.,  Ry.,  45  8.  C  488,  28 
8.  B.  372,  suit  by  State  against  foreign  railroad. 

Besnoval  cannot  be  had  because  Federal  question  involved  unless 
•hown  by  plaintiff's  own  claim,  p.  487. 

ReafOrmed  in  Wichita  Nat  Bank  v.  Smith,  72  Fed.  670,  86  U. 
8.  App.  530,  Wabash  R.  R.  v.  Barbour,  78  Fed.  616,  43  U.  8.  App. 
102,  Wise  V.  Nixon,  76  Fed.  6,  Kansas  v.  Atchison,  etc.,  Ry.,  77  Fed. 
346,  King  V.  Lawson,  84  Fed.  210,  and  California  Oil,  etc.,  Co.  v. 
Miller,  96  Fed.  18.  Approved  in  Kansas  v.  Atchison,  etc.,  Ry.,  77 
Fed.  341,  statement  in  complaint,  anticipating  defense,  will  not  en- 
title defendant  to  remove;  Mathls  v.  Southern  Ry.,  63  8.  C.  268, 
31  8.  E.  244,  railroad  incorporated  in  two  States  is  a  domestic  cor- 
poration in  each,  for  removal  purposes. 

Following  citing  cases  hold  respective  suits  not  removable:-  Ore- 
gon, etc.,  Ry.  V.  Skottowe,  162  U.  S.  496,  40  L.  1060,  16  &  Ct  870, 
action  against  railroad  doing  business  in  State  and  solely  under 
authority  thereof;  Walker  v.  Collins.  167  U.  S.  69.  42  L.  77.  17  S. 
Ct  730.  suit  against  Federal  marshal,  acting  under  Federal  process, 
for  unlawful  seizure;  Caples  v.  Texas,  etc.,  Ry.,  67  Fed.  12,  where 
complaint  merely  alleged  defendant  to  be  organized  under  acts  of 
Congress;  Argonaut  Min.  Co.  v.  Kennedy  Min.,  etc.,  Co.,  84  Fed.  2, 
action  for  trespass  on  mining  claim;  Dewey  Min.  Co.  v.  Miller,  00 
Fed.  2,  equity  suit  to  determine  conflicting  claims  to  mining  loca- 
tions, only  controversy  being  as  to  facts;  Texas,  etc..  Ry.  v.  High- 
tower.  12  Tex.  Civ.  App.  43.  33  S:  E.  542.  action  against  railroad 
chartered  by  United  States,  complaint  not  disclosing  fact;  dissenting 
opinion  in  Fergus  Falls  v.  Fergus  Falls  Water  Co..  72  Fed.  877.  36 
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155  U.  8. 488-489  Notes  on  U.  S.  Repoits.  '  GG2 

U.  S.  App.  480»  majority  holding  Federal  Jurisdlctloii  cannot  be  con- 
ferred bj  mere  surplusage  In  complaint 

Distinguished  in  Texas,  etc^  Ry.  y.  Cody,  106  U.  S.  008,  41  L. 
1133,  17  S.  Ct.  704,  removal  petition  of  railroad  organised  by  Ck>n- 
gress  should  be  granted;  Ysleta  v.  Cauda,  07  Fed.  8,  where  removal 
is  for  diverse  citizenship,  it  is  sufflci^it  If  same  appears  by  removal 
petition;  St  Paul,  etc^  Ry.  v.  St  Paul,  etc.,  R.  R.,  08  Fed.  9,  32 
U.  S.  App.  372,  Federal  courts  acquire  jurisdiction  whM«  complaint 
shows  controversy  involving  construction  <^  land  grants;  Wood  v. 
Drake,  70  Fed.  881,  action  for  false  imprisonment  b7  marshal  ex- 
ecuting Federal  process.  Is  removable  irrespective  of  complaint's 
allegations;  Evans  v.  Durango  Land,  etc.,  Co.,  80  Fed.  480,  49  U.  S. 
App.  327,  where  complaint  showed  construction  of  Federal  statutes 
necessary  to  adjudication;  Cox  v.  Gilmer,  88  Fed.  347,  Federal  court 
has  jurisdiction  where  declaration  alleged  false  Imprisonment  under 
unconstitutional  State  law;  Greer  v.  Texas,  etc,  Ry.,  17  Tex.  Civ. 
App.  359,  42  S.  W.  1039,  allegations  in  removal  petition  that  defend- 
ant is  a  Federal  corporation,  etc.,  prevail  over  undoiled  allegation 
of  plaintiirs  petiti<Mi  that  defendant  is  State  corporation. 

155  U.  a  488-489,  39  L.  288,  BAST  LAKB  LAND  CO.  v.  BROWN. 
Bemoval  cannot  be  had  because  Federal  question  Involved,  unless 
shown  by  plaintiff's  own  claim,  p.  489. 

Reaffirmed  in  Wabash  R.  R.  v.  Barbour,  73  Fed.  616,  43  U.  S.  App. 
102,  Florida  v.  Charlotte  Harbor  Phosphate  Co.,  74  Fed.  581.  41 
U.  S.  App.  405,  and  Wise  v.  Nixon,  70  Fed.  0.  Approved  in  Kansas 
V.  Atchison,  etc.,  Ry.,  77  Fed.  341,  statement  In  complaint,  anticipat- 
ing defense,  will  not  entitle  defendant  to  remove.  Following  citing 
cases  bold  respective  suits  not  removable:  Oregon,  etc,  Ry.  v. 
Skottowe,  162  U.  S.  495,  40  L.  1050, 10  S.  Ct  870,  action  against  rail- 
road doing  business  in  State  and  solely  under  State  authority; 
Caples  V.  Texas,  etc.,  Ry.,  67  Fed.  12,  where  complaint  mo^ly  al- 
leged defendant  to  be  organized  under  acts  of  Congress;  Argonaut 
Min.  Co.  V.  Kennedy  Min.,  etc.,  Co..  84  Fed.  2.  action  for  trespass 
on  mining  claim;  Dewey  Min.  Co.  v.  Miller,  90  Fed.  2,  equity  suit 
to  determine  conflicting  claims  to  mining  location,  facts  only  being 
in  controversy;  Arkansas  v.  Kansas,  etc..  Coal  Co.,  96  Fed.  355. 
suit  by  State  to  restrain  foreign  corporation  from  importing  armed 
and  lawless  men;  State  v.  Port  Royal,  etc.,  Ry.,  45  S.  Ct  433,  23 
S.  E.  872,  suit  by  State  against  foreign  railroad;  Texas,  etc,  Ry. 
V.  Hightower,  12*  Tex.  Civ.  App.  43,  33  S.  W.  542,  action  against 
railroad  chartered  by  United  States,  complaint  not  disclosing  fact 

Distinguished  in  Wood  v.  Drake.  70  Fed.  881,  action  for  false 
Imprisonment  by  marshal,  executing  Federal  process,  irrespective 
of  allegations.  Is  removable;  Cox  v.  Gilmer,  88  Fed.  347.  Federal 
court  has  jurisdiction  where  declaration  alleged  false  imprisonment 
under  unconstltntional  State  law. 


«ta  Notes  on  U.  S.  Reports.  155  U.  S.  480-513 

155  U.  &  489-603,  39  L.  234,  CHASE  y.  UNITED  STATES. 

Courts.— Ck>ngre8S  preserved  distinction  between  appeal  and  er- 
ror in  providing  for  review  In  snits  against  government,  p.  499. 

Approved  in  United  States  v.  Harris,  76  Fed.  242,  46  U.  S.  App. 
146,  and  United  States  v.  Ady,  7G  Fed.  360,  40  U.  8.  App.  312,  both 
reaffirming  rule;  United  States  v.  Saunders,  79  Fed.  408i  50  U.  S. 
App.  26,  arguendo;  United  States  v.  Harsba,  172  U.  S.  670,  19  S. 
Ct  296,  judgments  at  law  of  District  Court,  under  act  of  1887,  are 
reviewable  by  Circuit  Court  of  Appeals  on  error;  Tbreadgill  v. 
Piatt,  71  Fed.  2,  appellate  court  can  only  review  case  at  law  on 
error;  United  States  v.  Tlnsley,  78  Fed.  369,  26  U.  8.  App.  266,  and 
Wilmington  v.  RIcaud,  90  Fed.  213,  61  U.  S.  App.  628^  writ  of  error 
Is  only  mode  whereby  judgment  at  law  can  be  brought  up  for  re- 
view by  Circuit  Court  of  Appeals. 

Supreme  Court  will  review  Judgments  under  act  of  1887  only 
where  record  contains  specific  findings,  p.  600. 

Approved  in  United  States  v.  King.  164  U.  S.  703,  41  L.  1182,  17 
8.  Ct  1001.  memorandum  decision;  United  States  v.  Kelly,  89  Fed. 
962,  61  U.  S.  App.  272,  in  suit  against  United  States,  under  act  of 
1887,  question  whether  judgment  Is  supported  by  findings,  may 
be  renewed,  though  not  covered  by  specific  assignment  of  error. 

Postmaster  had  no  authority  to  contract  for  lease  for  post-ofiSce 
In  building  for  twenty  years,  p.  602. 

Approved  in  Abbott  v.  United  States,  66  Fed.  448,  power  of  post- 
master-general to  lease  buildings  for  post-offices  Is  limited  to  leases 
for  period  not  exceeding  that  for  which  current  appropriation  ia 
made. 

166  U.  S.  503-613,  39  L.  239.  LINFORD  v.  ELLISON. 

Supreme  Court  cannot  review  territorial  court  unless  value  ax- 
eeeds  $6,000.  or  Federal  question  Is  hivolved,  p.  608. 

Oourts.—  Mere  construction  of  statute  does  not  involve  question 
of  validity,  p.  608. 

Approved  in  Maricopa,  etc.,  R.  R.  v.  Arizona,  166  U.  8.  361,  39 
L.  449.  15  S.  Ct.  393,  whether  right  of  way  granted  by  Congress 
through  Indinii  reservation  Is  subject  to  territorial  taxation,  pre- 
sents Federal  question;  Muse  v.  Arlington  Hotel  Co.,  168  U.  8.  436, 
42  L.  633,  18  S.  Ct.  111.  reaffirming  rule. 

Territories.—  Courts  may  determine  scope  of  **  rightful  subjects  ** 
to  which  territorial  legislative  power  extends,  p.  606. 

Approved  in  Baca  v.  Perez,  8  N.  Mex.  202,  42  Pac.  167,  act  of 
1878,  providing  for  compensation  of  territorial  legislative  officers, 
does  not  prohibit  legislatures  from  employing  other  subordinates 
Chan  those  named. 
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I55U.S.  513-545  Notes  on  U   5?    Heports.  664 

* 

155  U.  S.  513-522.  89  L.  243,  INDIANA  v.  GLOVEK. 

Federal  court  may  hear  suit  In  name  of  State  against  dtlien,  t» 
enforce  municipal  officer's  bond,  on  relation  of  dtiz^i  of  another 
State,  p.  517. 

Municipal  corporation  certificates,  payable  from  particular  fund, 
are  not  governed  by  law  merchant,  p.  517. 

Municipal  trustee's  bondsmen  are  not  liable  for  certlflcatea  which 
trustee  had  no  authority  to  Issue,  i^  518. 

Approved  in  Wright  v.  Kinney,  123  N.  C.  622,  81  8.  B.  87S,  KhwA 
order  is  open  in  hands  of  indorsees,  to  defenses  against  original 
holder. 

155  U.  S.  523-^^32,  39  L.  246,  IN  RB  NEW  YORK,  ETC.,  S.  8.  CO. 
Admiralty.—  District  Court  may  proTlde  Kb  own  rules  of  practice 
where  Supreme  Court  has  not  done  so,  p.  528. 

Prohibition  Issues  as  of  right  where  court  had  no  jurisdiction 
and  petitioner  has  no  other  remedy,  p.  531. 

Prohibition.— Granting  is  discretionary  where  petitioner  has 
remedy  by  appeal,  or  Jurisdiction  Is  doubtful,  p.  531. 

Approved  in  State  v.  Scanitt,  128  Mo.  339.  30  8.  W.  1028,  pro- 
hibition will  not  Issue  to  stop  investigation  of  alleged  contempt 
in  interfering  with  receiver,  on  ground  of  irregular  appointment 
thereof. 

Prohibition  will  not  issue  where  case  has  gone  to  judgment,  and 
want  of  jurisdiction  Is  not  clear,  p.  581. 

Prohibition  will  not  Issue  where  District  Court  has  jurisdictloo 
of  parties  and  res  In  admiralty,  p.  531. 

Miscellaneous.— Cited  in  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  8» 
46  U.  8.  App.  717,  Circuit  Court  of  Appeals  cannot  assume  jurl^ 
diction  for  purpose  of  certification. 

155  U.  8.  532-534,  89  L.  249,  COOPKR  v.  NEWBLL. 

Supreme  Court  will  remand  at  plalntlflT  in  error's  costs  whsvs  Ctt- 
cuit  Court's  Jurisdiction  does  not  appear,  p.  584. 

Not  cited. 

155  U.  S.  534-642.  39  L.  251,  BURKE  v.  AMERICAN  LOAN,  BTO, 

CO. 

BondSy  if  negotiable,  may  be  transferred  to  bona  llde  pnrchaser 
free  from  equities,  p.  540. 

Bonds.— Party  negotiating  bonds,  and  receiving  as  commlssioo 
percentage  of  bonds.  Is  bona  fide  holder,  p.  541. 

Not  cited. 

155  U.  8.  542-545,  39  L.  254,  SOUTH  CAROUNA  v.  WB8LBT. 

States  —  Appeal.—  Where  State  merely  files  **  suggestion  **  In  soft 
between  individuals.  It  cannot  appeal,  p.  544. 


086  Notes  on  U.  S.  Reports.  156  U.  S.  545-565 

ApproTed  tn  Tlndal  t.  Wesley,  187  U.  8.  212,  42  L.  1S9,  17  8.  Ct. 
TTB,  action  against  IndlTldoals  to  recoTer  land  Is  not  suit  against 
State,  bacansa  possession  as  State's  agents  Is  claimed;  Vance  t. 
Wesl«j,  86  Fed.  158,  42  U.  8.  App.  709,  subsequent  phasa,  same 
Utlgatloii. 

States.— Circuit  Court  should  not  arrest  proceedings  on  mere 
**  suggestion  "  of  State's  interest,  p.  544. 

Api>eaL—  Where  record  does  not  show  exception,  counsel  cannot 
remedy  defect  by  stipulation,  p.  544. 

AppeaL— Transcript  of  record  in  case  pending  In  another  court 
cannot  supply  defect  In  record  on  appeal,  p.  644. 

155   U.    8.   545-549,    89   L.    255,    WESTMORELAND   T.    UNITED 
STATES. 
Indiana.—  Averment  In  Indictment  that  defendant  Is  **  white  per- 
son and  not  Indian,*'  shows  him  to  be  outside  (  2140,  R.  8.,  p.  548. 

ApproTed  In  Wheeler  t.  United  States,  159  U.  8.  524,  40  L.  245, 
16  8.  Ct  98,  indictment  alleging  that  accused  and  deceased  were 
not  Indians,  or  citizens  of  Indian  Territory  Is  sufficient;  Stacy  ▼. 
LaB^e,  99  Wis.  523,  67  Am.  St  Rep.  882,  75  N.  W.  61,  41  L.  R.  A. 
421,  State  court  has  Jurisdiction  over  action  on  contract  by  white 
man  against  tribal  Indian. 

Homlddsw  Indictment  averring  that  poison  was  given  is  suffi- 
cient wHhout  averring  organs  affected,  p.  549. 

Homielda.— Averment  that  defendant  gave  poison  with  felonious 
intent  is  sufficient,  without  averring  knowledge  of  character,  p.  549. 

Indiana.^  Averment  that  defendant  was  not  citizen  of  Indian 
Territory,  negatives  conditions  in  treaty,  p.  548. 

Approved  In  Alberty  v.  United  States,  162  U.  8.  501,  40  L.  1068, 
16  8.  Ct  865,  Cherokee  citizen  is  not  an  Indian  for  purpose  af 
criminal  jurisdiction. 

165  U.  &  660-656,  39  L.  256,  McCABE  v.  MATTHEWS, 
flpaelilo  performance  decree  depends  upon  demands  of  justice 

la  particular  case,  p.  553. 

Approved  in  Docter  v.  Furch,  91  Wis.  478,  66  N.  W.  165,  refusing 
spedilc  performance  where  plaintiff  delayed  tender  pending  litiga- 
tion and  value  increased. 

Specific  performance  will  be  refused  where  complainant  has  In- 
vested nominal  sum  and  slept  on  rights,  p.  555. 

166  U.  8.  556-505,  39  L.  259,  EVANSVILLE  BANK  v.  GERMAN- 
AMERICAN  BANK. 

Bank  receiving  draft  for  collection  does  not  become  debtor  until 
eirflectlon  and  possession  of  proceeds,  p.  668, 


155  U.  S.  565-^^  Notes  on  U.  8.  Repots.  MS 

Approved  in  Richardson  y.  Louisville  Banking  Co.,  04  Fed.  448, 
construing  coutract  as  one  for  collection,  not  purchase;  Branch  v. 
United  States  Nat  Bank,  50  Neb.  474,  70  N.  W.  36,  legal  tiUe  of 
paper  Indorsed  **  for  collection  "  passes  to  indorsee  only  so  far  as 
to  eoable  him  to  demand  payment;  National  Bank  v.  Johnson,  6 
N.  Dak.  184,  60  N.  W.  61,  where  instrument  is  intrusted  to  bank 
for  collection.  It  takes  no  title;  dissenting  opinion  in  Irwin  t.  Reeved 
Pull^  Co.,  20  Ind.  App.  121,  48  N.  B.  607,  majority  holding  bonk 
exerclBlDg  reasonable  care  In  selecting  sub-agents  not  liable  for 
their  defaults. 

Bank  receiving  from  another  draft  marked  **  for  collection  **  can- 
not credit  proceeds  on  latter's  debt,  p.  563. 

Approved  in  Gulgnon  v.  National  Bank,  22  Mont.  145,  65  Pac 
1052,  owner  may  follow  collection  made  by  bank's  correspondent, 
and  paid  to  subsequently-appointed  receiver;  Bruner  v.  Bank,  07 
Tenn.  546,  87  8.  W.  288,  S4  L.  R.  A.  535,  and  n.,  depositor  may  re- 
cover from  recover  proceeds  of  check  sent  to  correspondent  who, 
after  bank's  failure,  credits  It  with  same;  Independent  Dist.  of 
Pella  V.  Beard,  83  Fed.  10,  arguendo. 

155  U.  S.  565-585,  30  L.  263,  COUPE  v.  ROYER. 

Patent  for  machine  which  will  not  accomplish  purpose  wm  not 
support  suit  against  one  using  successful  machine,  p.  674. 

Patents.— Construction  must  conform  to  self-imposed  Umltatlonii 
contained  in  claim,  p.  676. 

Approved  in  Cramer  v.  Fry,  68  Fed.  211,  narrow  Invention  Is  not 
entitled  to  liberal  application  of  rule  of  equivalents;  New  Departure 
Bell  Co.  V.  Hardware  Specialty  Co.,  69  Fed.  156,  mere  improvers 
are  held  rigidly  to  claims;  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  867, 
patents  for  mere  Improvements,  consisting  of  combinations  of  old 
elements,  should  be  limited  by  strict  construction  of  claims;  Boston 
V.  Allen,  01  Fed.  251,  50  U.  8.  App.  457,  arguenda 

Patents.— Court  deflnes  patent  and  Jury  determines  question  of 
Infringement,  p.  678. 

Approved  In  Boston  v.  Allen,  01  Fed.  258,  60  XT.  8.  App.  460,  jury 
should  be  Instructed  as  to  measure  of  damages  applicable;  Max- 
w^  V.  Goodwin,  03  Fed.  666,  Issues  as  to  piracy  of  dramatic  com- 
positions should  be  submitted  to  jury,  but  court  may  set  aside 
verdict. 

Distinguished  In  Overweight,  etc.,  Blev.  Co.  v.  Improved  Order, 
04  Fed.  158,  fact  of  evidence  that  devices  are  equivalents  does  not 
necessarily  require  submission  of  case  to  jury. 

Patentee's  damages  are  measured,  at  law,  by  what  he  has  lost 
not  by  defendant's  gains,  p.  682. 

Approved  in  Houston,  etc.,  Ry.  v.  Stem,  74  Fed.  630,  41  U.  S. 
App.  300,  damages  are  not  restricted  to  such  as  are  actual,  but  erl- 
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(lence  of  sales  to  others,  or  of  established  license  fee,  is  admissible; 
Cassidy  ▼.  Hunt,  75  Fed.  1018,  In  absence  of  royalty.  Jury  may  con- 
sider what  would  be  reasonable  one;  Seattle  v.  McNamara,  81  Fed. 
864,  866.  48  U.  S.  App.  374,  375.  and  Boston  v.  Allen,  91  Fed.  252, 
50  XT.  8.  App.  458.  459.  plaintiff  showing  no  established  license  fee, 
market  price  or  use,  other  than  by  defendant,  can  recover  nominal 
damages  only;  Fort  Wayne,  etc.,  R.  R.  y.  Haberkom,  15  Ind.  App. 
488.  44  N.  B.  825.  measure  of  damages  to  patentee  from  use  of  ap- 
pliance by  licensee,  is  value  of  patent  generally. 

Patentee  may  recover,  in  equity,  defendant's  profits,  and  actual 
damage  to  him  in  excess  thereof,  p.  582. 

Approved  In  Campbell  v.  Mayor,  etc.,  of  New  York,  81  Fed.  186^ 
members  of  fire  department  are  competent  witneasea  to  show  saT- 
ing  to  city  from  infringed  device;  Fort  Wayne,  etc.,  R.  R.  v.  Haber- 
kom. 15  Ind.  App.  489,  44  N.  B.  825^  plaintiff  Invoking  equity  is  not 
limited  to  value  of  appliance. 

DIstingulBhed  in  Ewart  Mfg.  Oo.  v.  Baldwin  Cycle-Chain  Co.. 
91  Fed.  268,  rule  does  not  apply  where  patent  has  lain  dormant 

Patents.— In  equity,  infringer  is  liable  only  for  actual,  not  pes 
slble,  profits,  p.  588. 

Approved  in  Belknap  v.  Schild,  161  U.  8.  26.  40  L.  604,  16  8.  Ct 
448,  defendants  held  liable  only  for  such  profits  as  have  accrued 
to  themselves;  Cassidy  v.  Hunt,  75  Fed.  1016,  reconciling  principal 
case,  and  Hunt  Bros.,  etc.«  Co.  v.  Cassidy,  58  Fed.  257,  7  XT.  8. 
App.  424;  Bobbins  v.  Illinois  Watch  Co.,  81  Fed.  969,  68  XT.  8.  App. 
407,  in  suing  watchmakers  for  infringement,  evidence  of  cost  to 
different  manufactor^s,  of  making  similar  movements.  Is  incom- 
petent. 

Patentee  cannot  recover  for  infringement  unless  article  is  marked 
**  patented,**  or  notice  given,  p.  684. 

Ai^roved  in  Lowell  Mfg.  Co.  v.  Hogg.  70  Fed.  787,  defense  that 
bin  does  not  allege  articles  to  have  been  marked  is  open  to  de^ 
fendant;  Matthews,  etc.,  Mfg.  Co.  v.  National  Brass,  etc..  Works, 
71  Fed.  518,  it  is  not  sufllcient  to  show  that  articles  wen  **as  a 
rule**  marked  "patented." 

Distinguished  in  Tuttle  v.  Clafiin.  76  Fed.  287,  45  U.  8.  App.  106, 
question  whether  plaintiffs  notified  defendant  of  Infringement,  can- 
not be  first  raised  on  appeaL 

166  U.  8.  685-690,  89  L.  271,  TEXA8,  ETC.,  BY.  v.  INTERSTATB 
TRAN8P.  CO. 
Commerce.— It  Is  not  regulation  of  commerce  to  relieve  brldgo- 
owner,  asking  injunction  against  navigators,  p.  589. 

Equity  may  grant  injunction  asked  by  bridgeowners  to  restraii 
irreparable  injury,  though  suit  not  brought  at  law,  p.  689. 
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Injunction.^  Wh^e  exigency  on  which  bill  was  based  has  passed, 
eourt  should  dismiss  without  prejudice  generallj,  p.  590. 

Not  cited. 

165  U.  S.  591-596,  39  L.  273,  UNITED  STATES  T.  ALLRED. 

United  States  commissioners'  fees,  when  allowed  bj  court,  are 
presumed  to  be  correct,  p.  595. 

Approved  in  Todd  y.  United  SUtes,  158  U.  S.  282,  39  L.  983,  15  S. 
Ot  890,  preliminary  examination  before  commissioner  is  not  a 
case  pending  In  any  court  of  the  United  States;  Nlxcm  y.  United 
States,  82  Fed.  28,  commissioners,  as  committing  officers,  sustain 
towards  Federal  courts  relations  of  justices  of  peace  to  State  courts. 

United  States  commissioner,  performing  senrlces  required  by 
department  of  Justice,  Is  entitled  to  fees  therefor,  p.  596. 

Approved  in  Puleston  y.  United  States,  85  Fed.  678,  marshal  Is 
entitled  to  reimbursement  for  expense  of  affidavits  to  current  ac- 
counts to  treasury;  Butler  v.  United  States,  87  Fed.  668,  clerk  is 
entitled  to  fees  for  taking  marshal's  affidavit  proving  accounts 
rendered  by  him;  Marsh  v.  United  States,  88  Fed.  889,  clerk  is  en- 
titled to  fees  for  making  certiflcates  relative  to  entry  of  orders  to 
furnish  Jurors*  meals. 

155  U.  S.  597-610,  39  L.  275,  POTTS  v.  GREAGBR. 

Patent  will  be  construed  strictly  where  invention  consists  In 
adapting  device  to  new,  but  analogous,  use,  p.  606. 

Approved  in  Wright,  etc..  Cloth  Co.  v.  Clinton,  etc..  Cloth  Co., 
67  Fed.  792,  33  U.  S.  App.  188,  restricting  patent  on  improved  chat- 
tels, and  holding  not  infringed;  Codman  v.  Amia,  70  Fed.  710.  de- 
fense of  anticipation  is  not  affected  by  fact  that  prior  devices  were 
not  designed  for  same  use;  Safeguard  Account  Co.  v.  Wellington, 
86  Fed.  148,  use  of  perforated  lines  In  paper  to  permit  easy  sep- 
aration, is  not  Invention;  Edison  Elec.-L.  Co.  v.  E.  G.  Bernard  Co., 
88  Fed.  276.  attaching  series  of  lamps  to  dynamo  previously  used 
In  connection  with  series  of  articles  to  be  plated  by  electroplating 
circuit,  is  not  Invention;  Thomson,  etc..  Elec.  Co.  v.  Winchester 
Ave.  Ry.,  71  Fed.  202,  generally.  Following  held  void;  Steams 
V.  Russell.  85  Fed.  227,  54  U.  S.  App.  613,  Russell  patent  No.  389.4vS5, 
for  pill-dipping  machine:  Briggs  v.  Duell,  87  Fed.  480.  Brtggs  pat- 
ent No.  367,267,  for  ice-planing  machine. 

Patents.—  But  where  new  use  is  remotely  allied  to  former,  patent   ' 
will  be  liberally  construed,  p.  COO. 

Approved  In  American  Pneumatic-Tool  Co.  v.  Fisher,  69  Fed.  332, 
there  is  patentable  Invention  in  bringing  together  and  adapting 
in  proportion,  various  parts  necessary  to  form  cylindrical  hand- 
drilling  tool;  Taws  v.  Laugbllns.  70  Fed.  107,  flexible  pipe-Joint 
for  air-brakes  or  smoke-conveyers,  does  not  anticipate  oscillating 
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Joint  on  water-cooled  tuyere  for  blast  furnace;  Gould  Coupler  Co. 
T.  Pratt,  70  Fed.  626,  noveity  of  result,  irrespectiye  of  simplicity  of 
means.  Is  test  of  invention;  Binns  y.  Zucker,  etc.,  Obemical  Co.,  70 
Fed.  712,  and  American  Sulphite-Pulp  Co.  y.  Howland  Falls  Pulp 
Co.,  70  Fed.  990,  both  reaffirming  rule;  Tannage  Pat^it  Co.  y. 
Zahn,  70  Fed.  1004,  28  U.  S.  App.  620,  process  of  tanning  leather 
by  saturation  with  acid,  oxidizing  same  by  chemical  redaction, 
not  anticipated  by  process  for  dyeing  wool;  Dunbar  y.  Bastem  Elev. 
Co.,  75  Fed.  569,  since  principal  case,  courts  look  more  favorably 
upon  inventions  producing  new  results  by  changes  in  old  devices; 
Rogers  v.  Fitch,  77  Fed.  886,  what  would  be  mere  mechanical  skill 
in  one  branch  of  workmanship  may  be  Invoition  in  another;  Kin- 
near,  etc.,  Co.  y.  Capital  Sheet-Metal  Co.,  81  Fed.  492,  patent  cov- 
ering successful  panel  section  in  metallic  ceiling  is  not  defeated 
by  showing  prior  bird-cage  bottom  resembling  form  thereof;  Dia- 
mond State  Iron  Co.  v.  Goldie,  84  Fed.  975,  66  U.  8.  App.  96,  patent 
for  railroad  spike  is  not  anticipated  by  patent  for  horse  nails; 
Beach  v.  Hobbs,  82  Fed.  922.  arguendo.  Following  citing  cases 
uphold  respective  patents:  Collins  v.  Gleason,  68  Fed.  916,  Collins 
patent  No.  406,874.  for  celluloid  bindings  at  leather  for  card  cases; 
Thomson,  etc.,  Elec.  Co.  v.  Blmira,  etc.,  Ry.,  69  Fed.  264.  Van 
Depoele  patent  No.  424,696,  for  improvements  in  susi>ended  switches 
for  electric  railways;  A.  B.  Dick  Co.  v.  Wichelman,  74  Fed.  802, 
Broderick  patent  No.  377,766.  for  "prepared  sheet  for  stencils;'* 
Heap  V.  Tremont,  etc..  Mills,  82  Fed.  456,  60  U.  S.  App.  224,  Gros- 
selin  patoit  No.  377,161,  for  cloth-napping  machine;  Western  Blec 
Co.  v.  Capital  Tel.,  etc.,  Co.,  86  Fed.  775,  Firman  patent  No. 
252,676,  for  multiple  switchboard  for  telephone  exchanges;  Bray 
▼.  United  States  Net  etc.,  Co..  70  Fed.  1007,  Bray  patent  No. 
333.384,  for  improvement  in  angler's  fly-books. 

Following  held  void:  Thomson,  etc.,  Elec.  Co.  v.  Winchester  Ave. 
Ry.,  71  Fed.  196,  Van  Depoele  patent  No.  496,443,  for  improvement 
In  travelling  conduits  for  electric  railroads;  Schrelber  v.  Grimm. 
72  Fed.  674,  43  U.  S.  App.  10,  Schrelber  pat^t  No.  396,372,  on  im- 
proved cask-supporters;  Taylor  v.  Sawyer  Spindle  Co..  76  Fed.  308. 
39  U.  8.  App.  267,  Atwood  patent  No.  263,672,  for  improvement  in 
supports  of  spindles;  Independent  Blec.  Co.  v.  Jeffrey  Mfg.  Co., 
76  Fed.  989.  Lechner  patent  No.  432.764.  for  mining-machine;  Strom 
Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed.  176,  54  U.  S.  App.  346,  Atkina 
patent  No.  352.286,  for  improved  rail-braces;  Palmer  v.  John  B. 
Brown  Mfg.  Co..  84  Fed.  467,  Palmer  patent  No.  308,981,  for  ma- 
chine for  quilting  fabrics,  as  mere  application  to  appropriate  use 
of  former  patent;  New  Departure  Bell  Co.  v.  Corbin.  88  Fed.  902. 
patentee  cannot  extend  scope  of  claims  where,  on  face  thereof,  be 
restricts  himself  to  specific  form  shown. 

Patent  will  not  issue  for  mere  mechanical  change  to  new,  analo* 
fous  use;  alitor  where  relations  are  remote,  p.  608. 
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Approved  In  Wright,  etc.,  Cloth  Co.  v.  Clinton,  etc.,  Clott  Co., 
67  Fed.  793,  88  U.  S.  App.  188,  public  are  entitled  to  all  uses  of 
which  means  InTolved  In  devices  covered  by  lapsed  patents  are 
susceptible;  Griswcrfd  v.  Wagner,  68  Fed.  498,  37  U.  S.  App.  171, 
application  of  old  lunging  device  to  waffle-irons  Is  not  patentable; 
Adams  Elec.  Ry.  v.  Lindell  Ry.,  77  Fed.  447,  40  U.  S.  App.  482. 
reaffirming  rule;  McKay,  etc.,  Mach.  Co.  v.  Copeland,  etc.,  Mfg. 
Co.,  77  Fed.  311,  generally.  Relying  hereon,  following  cases  hold 
respective  patents  void:  Briggs  v.  Duell,  98  Fed.  974,  application 
of  wood-planing  mechanism  to  Ice  is  not  patentable;  Consolidated 
Elec.  Mfg.  Co.  V.  Holtzer,  67  Fed.  910,  33  U.  S.  App.  80,  Holtzer 
patent  No.  327,878,  for  improvement  in  galvanic  batteries;  Thom> 
son,  etc.,  Elec.  Co.  v.  Winchester  Ave.  Ry.,  71  Fed.  208,  Van  De- 
poele  patent  No.  495,383,  for  overhead  electric  railway-contract  de- 
vice; Steams  v.  Russell,  85  Fed.  229,  54  U.  8.  App.  616,  Russell 
patent  No.  389,485,  for  pill-dlpplng  device;  Stover  Mfg.  Co. 
V.  Mast,  89  Fed.  340,  60  U.  S.  App.  336,  337,  Martin  patent  No. 
433,531,  for  improvement  in  windmills,  substituting  internal  for 
external  toothed  spur-wheel;  Corser  v.  Brattleboro  Overall  Co.,  9S 
Fed.  807,  Corser  patent  No.  866,621,  for  improvement  in  ov^alls, 
c<mslstlng  of  upward  extension  of  bib  behind. 

Following  upheld:  Mast  v.  Dempster  Mill-Mfg.  Co.,  82  Fed.  834^ 
49  U.  S.  App.  520,  Martin  patent  No.  433,531,  for  Improvement  in 
windmills:  King  v.  Anderson,  90  Fed.  505,  King  patent  No.  897,296, 
substituting  dry  hydrate  of  lime  for  powdered  marble,  to  restrain 
settling  of  plaster;  Tower  v.  Eagle  Pencil  Co.,  90  Fed.  664,  Tower 
patent  No.  378,223,  for  penholder  with  cork  sleeve;  McConway.  etc.. 
Co.  V.  Shickle,  etc..  Co..  92  Fed.  167,  Janney  patent  No.  254.093,  for 
improvement  In  car-couplers. 

Patents.— Where  novelty  Is  doubtful,  fact  that  new  device  has 
universally  displaced  others  Is  of  weight  p.  609. 

The  principle  Is  involved  to  sustain  following  patents:  Blnns  ▼. 
Zncker,  etc..  Chemical  Co.,  70  Fed.  713,  Blnns  patent  No.  306,464 
for  buffing  wheel;  Consolidated  Fastener  Co.  v.  Columbian  Fastener 
Co.,  79  Fed.  800,  Raymond  patent  No.  405,179  for  Improvement  in 
buttons;  Mast  v.  Dempster  MlU-Mfg.  Co^  82  Fed.  835,  40  U.  8. 
App.  521,  Martin  patent  No.  483,581  for  improvement  in  windmills. 

Miscellaneous.— Cited  in  A.  B.  Dick  Co.  v.  Wickelman,  77  Fed. 
868,  incidentally. 

106  U.  8.  610-^1,  89  L.  280,  CAMPBELL  ▼.  HAVERHILL. 

TrimL— Party  excepting,  but  not  standing  on  exception,  waive* 
tt  by  going  to  trial,  p.  612. 

Approved  in  Travelers*  Ins.  Co.  v.  Randolph,  78  Fed.  759,  r^ 
fnsal  to  instruct  for  defendant,  at  close  of  plalntiflTs  evidence,  l» 
not  error  if  defendant  thereafter  introduces  testimony. 
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Federal  courts  will  apply  State  statutes  of  limitations  in  actions 
at  law  for  Infringing  patents,  p.  616. 

Approved  in  Brady  y.  Daly,  175  U.  S.  158,  20  8.  Ot  66,  State 
itatntes  of  limitation  govern  actions  for  infringement  of  copyright; 
Van  Orden  ▼.  Mayor,  etc.,  67  Fed.  833,  reaffirming  rule;  Gabrielson 
V.  Waydell,  67  Fed.  343,  action  for  assault  and  battery  is  governed 
yxj  State  statute  of  limitations;  Thompson  v.  German  Ins.  Co.,  76 
Fed.  883,  right  of  national  bank  receiver  to  aiforce  stockholders' 
liability  may  be  barred  by  State  statute;  Computing  Scale  Co.  v« 
National,  etc..  Scale  Co.,  79  Fed.  9C6,  reaffirming  rule;  Campbell  v. 
Mayor,  etc.,  81  Fed.  183,  where  Federal  statute  of  limitations  in 
patent  case  displaced  State  statute,  but  was  repealed;  Bullion,  etc.. 
Bank  v.  Hegler,  93  Fed.  892,  State  statutes  of  limitation  are  rules 
of  decision  in  Federal  courts. 

Distinguished  in  National  Cash,  etc.,  Co.  v.  Leland,  77  Fed.  243, 
act  of  1892,  allowing  deposition  to  be  taken  in  mode  prescribed  by 
State  laws  confers  no  additional  rights  to  obtain  proofs  by  in- 
terrogatories addressed  to  adverse  party. 

Federal  courts  may,  under  S  721,  R.  S.,  refuse  to  enforce  unrea- 
•<mable  statute  of  limitations,  p.  051. 

Approved  in  United  States  v.  Banister,  70  Fed.  45,  action  for  pen- 
alty for  violation  of  alien  con  tract  law  is  limited  by  R.  S..  §  1047. 

Courts.—  Section  721,  R.  S.,  regarding  adoption  of  State  laws,  ap- 
plies where  jurisdiction  Is  exclusively  Federal,  p.  616. 

Approved  in  Cockrill  v.  Butler,  78  Fed.  686,  State  statutes  of 
limitation  apply  in  Federal  court's  proceedings  in  law  or  equity, 
oased  on  Federal  or  State  statutes  or  common  law;  Edmunds  v. 
Illinois  Cent.  R.  R.,  80  Fed.  85,  action  in  Iowa  to  recover  damages 
for  overchsrges  is  maintainable  by  assignee  under  State  law. 

Courts.— Statutes  of  limitations  affect  only  remedy  and  will  be 
enforced  generally  in  Federal  courts,  p.  618. 

Approved  in  Cockrill  v.  Butler,  78  Fed.  C81,  reaffirming  rule; 
Brunswick  Terminal  Co.  v.  National  Bank.  88  Fed.  GIO.  and  Un- 
derwood V.  Patrick,  94  Fed.  471,  limitations  are  governed  by  lex 
fori:  Bullion,  etc..  Bank  v.  Hegler,  93  Fed.  894.  writing,  to  bar 
statute,  must  contain  express  promise  to  pay  pre-existing  debt;  Mc- 
Eldowney  v.  Wyatt,  44  W.  Va.  714,  30  S.  E.  240,  45  L.  R.  A.  615, 
and  n.,  where  title  to  property  has  vested  under  statute  of  limita- 
tions, extension  of  statute  cannot  impair  same. 

165    U.    S.    621-631,    39    L.    284,    MARKET    ST.    CABLE    RY.    ▼• 
ROWLEY. 
Patentable  novelty  is  determined  by  court,  p.  626. 

Reaffirmed  in  Overweight,  etc.,  Elev.  Co.  v.  Improved  Order,  94 
Fed.  161. 

Patents.—  Where,  by  comparison  of  older  devices,  patent  appears 
not  to  be  novel,  court  must  so  instruct  Jury.  p.  625. 
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Patents.— Mere  carrying  forward  original  thought,  with  change 
only  in  form  or  degree,  is  not  invention,  p.  629. 

155  U.  S.  631-647,  89  L.  289,  DAVIS  ▼.  8GHWABTZ. 

Equity.— Findings  of  master  as  to  facts  and  conclusions  of  law 
are  presumed  correct,  p.  636. 

Approved  in  American  Bell  TeL  Co.  ▼.  Western  Union  Tel.  Co., 
69  Fed.  671,  21  U.  S.  App.  627,  and  Walters  v.  Westwn,  etc.,  R.  R.. 
69  Fed.  710,  master's  report  as  to  amount  of  attorney's  compensa- 
tion held  binding;  Moline  Plow  Co.  v.  Carson,  72  Fed.  389,  36  U.  8. 
App.  448,  The  Elton,  83  Fed.  520,  42  U.  S.  App.  666,  Lake  Erie, 
etc..  R.  R.  v.  Fremont,  92  Fed.  731,  Field  v.  Romero,  7  N.  Mex.  640, 
41  Pac  519,  Perea  v.  Harrison,  7  N.  Mex.  676,  41  Pac.  531,  Gentile  v. 
Kennedy,  8  N.  Mex.  350.  45  Pac.  879,  Wells,  etc^  Express  v.  Walker, 
9  N.  Mex.  184,  50  Pac.  368,  and  First  Nat  Bank  y.  McClellan,  9 
N.  Mex.  644,  58  Pac.  349,  master's  findings  should  not  be  over- 
ruled where  sustained  by  some  evidence  and  not  manifestly  wrong; 
Tug  River  Coal,  etc.,  Co.  v.  Brigel.  86  Fed.  823.  and  Ruhlender  v. 
Chesapeake,  etc.,  R.  R.,  91  Fed.  7,  62  U.  8.  App.  8,  finding  of  fact 
by  commissioner,  concurred  in  by  court,  will  ordinarily  be  accepted 
by  Circuit  Court  of  Appeals;  The  B.  Luckenbach,  93  Fed.  843,  de- 
rision of  trial  court  in  admiralty  on  questions  of  fact  will  be  re- 
versed only  for  great  preponderance  of  adverse  evidence;  De  Cor- 
dova V.  Korte.  7  N.  Mex.  C82.  41  Pac.  528,  for  court  to  set  aside  find- 
ings of  master  on  conflicting  evidence,  is  error;  GIvens  v.  Veeder, 
9  N.  Mex.  260,  50  Pac.  317.  master's  finding  of  fact  is  equivalent  to 
special  verdict  of  jury;  Witt  v.  Cuenod,  9  N.  Mex.  146,  50  Pac  329, 
presumption  that  master's  findings  are  correct  does  not  obtain  af- 
ter they  have  been  successfully  assailed;  Simonds  Rolling-Mach. 
Co.  V.  Hathom  Mfg.  Co.,  83  Fed.  492.  arguendo. 

Distinguished  in  United  8tates  Trust  Co.  v.  Mercantile  Trust  Co.* 
88  Fed.  153,  59  U.  8.  App.  354,  rule  making  special  master's  findings 
of  fact  conclusive,  does  not  apply  where,  by  subsequent  stipulation, 
additional  evidence  is  introduced. 

Vraudolent  conveyances.— Bona  fide  mortgage,  for  preoeilent 
debt  and  preferring  creditor,  is  valid  unless  prohibited,  p.  639. 

Fraudulent  conveyances.—  Mortgage  merely  hindering  other  cred- 
itors is  not  necessarily  unlawful,  p.  639. 

Approved  in  Henderson  v.  Adams.  15  Utah.  42,  48  Pac.  402,  fact 
that  security  given  bank  may  delay  collection  of  plaintiflTs  Judg- 
ment does  not  render  securities  fraudulent. 

Assignment  for  creditors  may  prefer  one  creditor,  and  debtor 
may  convey  to  him  after  others  have  begun  suit,  ii.  640. 

Assignment  for  creditors,  with  preferences,  must  convey  all  prop- 
erty for  benefit  of  certain  creditors,  p.  641. 

Approved  in  Smith,  etc.,  Dry-Goods  Co.  v.  Carson,  69  Kan.  301. 
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52  Pac  883,  bill  of  sale  to  A.  in  consideration  of  his  payment  of 
certain  debts  of  vendor,  is  not  a  general  assignment. 

Fraudulent  conveyancM,—  Question  of  good  faith  is  one  of  fact; 
mere  error  of  Judgment  cannot  Impute  fraud,  p.  645. 

Appeal.— Distinct  claims,  joined  for  ccmvenience,  cannot  give 
Jurisdiction;  altter  where  claims  under  same  title,  p.  647. 

Miscellaneous.—  Cited  in  Carter  Mach.  Co.  t.  Hanes,  70  Fed.  866, 
erroneously  dtlug  principal  case  to  second  syllabus  point,  preced- 
ing case. 

155  U.  S.  648-664.  39  L.  297.  HOOPER  v.  CALIFORNIA.     . 

Corporations.— Foreign  corporation's  right  to  do  business  de- 
pends on  State  laws,  unless  business  is  Federal,  p.  652. 

Approved  in  Allgeyer  v.  Louisiana,  165  U.  S.  583,  41  L.  833,  17 
6.  Ct  429,  and  Mutual  L.  Ins.  Co.  v.  Spratley,  172  U.  8.  621,  19 
8.  Ct  316,  both  reaffirming  rule;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
566,  19  S.  Ct.  284,  that  which  State  may  do  with  corporations  of 
its  own  creation,  it  may  do  with  foreign  corporations;  Barnes  v. 
People,  168  IlL  430,  48  N.  B.  93,  corporations  are  not  citizens 
within  amendment  guaranteeing  equal  privileges  and  protection; 
Fred.  Miller  Brew.  Co.  v.  Council  Bluffs  Ins.  Co.,  95  Iowa,  35,  40, 
63  N.  W.  566,  668,  insurance  company  does  business  within  State 
when  it  issues  policies  for  delivery  therein;  Sparlcs  v.  National, 
etc..  Ace  Assn.,  100  Iowa,  465,  69  N.  W.  681,  enforcing  judgments 
r^idered  in  other  States  under  statutes  regulating  foreign  corpora- 
tions; Commonwealth  v.  Roswell,  173  Mass.  121,  122,  53  N.  E.  133, 
upholding  act  requiring  insurance  brokers  to  obtain  licenses;  Sea- 
mans  V.  Christian  Bros.  Mill  Co.,  66  Minn.  207,  68  N.  W.  1066,  re- 
fusing recovery  of  premiums  to  company  not  complying  with  stat 
Qte;  Cravens  v.  New  York  L.  Ins.  COm  148  Mo.  614,  71  Am.  St. 
Rep.  648,  60  8.  W.  527,  allowing  recovery  against  foreign  corpora- 
ticm,  under  statute,  notwithstanding  contrary  terms  of  policy;  Hick- 
man V.  State,  62  N.  J.  L.  504,  41  Atl.  943,  affirming  conviction  of 
agent  of  foreign  insurance  company  not  complying  with  statute; 
Lewis  V.  American  Sav.,  etc.,  Assn.,  98  Wis.  221,  73  N.  W.  798,  39 
L.  R.  A.  566,  giving  to  receiver  in  Wisconsin  securities  of  foreign 
corporation  deposited  under  statute;  Noble  v.  Mitchell,  164  U.  S. 
3n,  41  L.  473,  17  S.  Ct  111,  Hopkins  v.  United  States,  171  U.  S. 
597,  19  S.  Ct  47,  and  Eastern  Bldg.,  etc.,  Assn.  v.  Bedford,  88  Fed. 
11,  arguendo. 

Distinguished  in  State  v.  Board  Ins.  Commrs.,  37  Fla.  575,  20 
8o.  776,  83  L.  R.  A.  291,  act  requiring  foreign,  but  not  domestic* 
hisurers  to  possess  certain  property,  is  invalid. 

Commerce  does  not  include  writing  insurance,  p.  653. 

Approved  in  Hopkins  v.  United  States,  171  U.  S.  602,  19  S.  Ct  48, 
Mvosing  S.  C,  82  Fed.  640,  business  of  Kansas  City  Live-Stock 
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Miscellaneous.— Cited  In  Pollock  y.  Farmers*  Loan,  atei,  Co.,  157 
U.  S.  582,  89  L.  819,  15  S.  Ct.  690,  Hovey  ▼.  Blilott,  167  U.  &  445. 
42  L.  230,  17  S.  Ct.  865,  and  McCUtchy  ▼.  Superior  Ct,  119  CaL 
418,  51  Pac  698,  39  L.  R.  A.  694,  substance,  not  shadow,  dstermlnes 
validity  of  act;  dissenting  opinion  In  Adams  Bxp.  Oa  ▼.  Ohio,  166 
U.  8.  240,  250,  41  U  702,  706b  17  a  Ot  8M  8M,  majortly  upholdtng 
Ohio  tax  law. 
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object  of  whloh  li  prf  vate  tain  In  the  m 
ture.  but  Dot  througb  tlie  control  of  oommeroe, 
and  wblch  bear  do  direct  relation  to  oommeroe 
bettresn  tbestatea,  or  irlthforolm  natlona;  tbat 
trade  or  oomnieroe  might  be  iDdlrecUr  BSecled 

la  HDlODOlWll. 

[No.  675]. 
Argued  Oct.  tf.  lS9i.    Decided  Jan.  tl.  1836. 

APPEAL  from  a  decree  ol  the  United  States 
Circuit  Court  of  Appeals  for  (he  Third 
Circuit,  afQrming  tbe  decree  of  the  Circuit 
Court  of  the  United  Slatea  forlhe  Eastern  Dis- 
trict of  PennsjiTHnia,  dismissing  a  suit  ]a 
equity  br  tbe  United  Stales  agalust  'E.  C. 
Kni^bt  Company  et  al,,  to  cancel  and  declare 
voiti  certain  alleged  unlawful  aRreements 
entered  Into  between  tbe  defend  an  Is  and 
(or    the   surrender   of    the    stock    received 


by  them  in  performance  of   said  agrei , 

and  for  an  lojunclion  restraininK  defendants 
from  performing  tbe  same  and  from  furtber 
Tiolations  of  tbe  Act  of  Congress  of  July  2, 
laSO;  Ibe  circuit  court  holding  Ibat  tbe  fncts 
did  not  sbon  a  contract,  combination,  or  con- 
spiracy to  restrain  or  monopolize  trade  or  com- 
merce among  the  several  slates  or  wUb  foreign 
nations.  4Mrmed. 
See  same  case  below.  60  Fed.  Rep.  S06,  934. 


against  E.  C.  Knight  Company  and  other 
the  Circuit  Court  of  tbe  United  Stales  for  the 
Eastern  Di>,trlct  of  Pennsylvania,  cbnrging  tbat 
tbe  defendaDta  bad  violated  the  provisloni  of 
an  Act  of  Congress  approved  Jul?  3,  1890, 
entitled,  "An  Act  to  f^lect  Trade  and  Com- 
merce Against  unlawful  Restraints  and  Mo- 
nopolies" (38  StaL  at  L.  209,  cbap.  617)  "pro- 
viding that  every  contract,  combination  Id  Ibe 
form  of  trust,  or  otherwise,  or  conspiracy  in 
restraint  of  trade  and  commerce  among  the 
several  states  is  illegal,  and  tbat  persoos  wbo 
sbull  moDopclIze  or  shall  attempt  to  mouop- 
otize,  or  combine  or  conspire  with  other  perscns 
to  monopolize  trade  and  commerce  among  tbe 
several  states,  shall  be  guilty  of  a  mUile. 
il  8S& 
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meanor."  The  bill  alleged  tbat  the  defendant, 
the  American  Sugar  Refining  Company,  was 
incorporated  under  and  by  virtue  oi  the  laws 
of  New  Jersey,  whose  certificate  of  incorpora- 
tion named  the  places  in  New  Jersey  and  New 
York  at  which  its  principal  business  was  to  be 
transacted,  and  several  other  states  in  which  it 
proposed  to  carry  on  operations,  and  stated  the 
objects  for  which  said  company  was  formed 
were  "the  purchase,  manufacture,  refining,  and 
sale  of  sugar,  molasses,  and  melads,  and  all 
lawful  business  incidental  thereto;"  that  the 
defendant,  El.  C.  Kniccht  Company,  was  incor- 
porated under  the  laws  of  Pennsylvania  "for 
the  purpose  of  importing,  manufacturing,  re- 
fining and  dealing  in  sugars  and  molasses,"  at 
the  city  of  Philadelphia;  that  the  defendant,  the 
Franklin  Sugar  Company,  was  incorporated 
under  the  laws  of  Pennsylvania  "for  the  pur- 
pose of  the  manufacture  of  sugar  and  the  pur- 
chase of  raw  material  for  that  purpose."  at 
Philadelphia;  that  the  defendant,  Spreckels 
Sugar  Refining  Company,  was  incorporated 
under  the  laws  of  Pennsylvania  "for  the  pur- 
pose of  refining  sugar,  which  will  Involve  the 
buying  of  the  raw  material  therefor  and  selling 
the  manufactured  product,  and  of  doing  what- 
ever else  shall  be  incidental  to  the  said  business 
of  refining/'  at  the  city  of  Philadelphia;  tbat 
the  defendant,  the  Delaware  Sugar  House,  was 
incorporated  under  the  laws  of  Pennsylvania 
"for  the  purpose  of  the  manufacture  of  sugar 
3]  and  syrups, and  preparing  the  same  for  *mar- 
ket,and  the  transaction  of  such  work  or  business 
as  may  be  necessary  or  proper  for  the  proper 
management  of  the  business  of  manufacture." 

It  was  further  averred  that  the  four  defend 
ants  last  named  were  independently  engaged  in 
the  manufacture  and  sale  of  sugar  until  or  about 
March  4, 1892:  that  the  product  of  their  refin- 
eries amounted  to  thirty  three  per  com  of  the 
sugar  refined  in  the  United  States;  that  they 
were  competitors  with  the  American  Sugar 
Refining  Company;  that  the  products  of  their 
several  refineries  were  distributed  among  the 
several  states  of  the  United  States,  and  that  all 
the  companies  were  engaged  in  trade  or  com- 
merce with  the  several  states  and  with  foreign 
nations;  tbat  the  American  Su^ar  Refining 
Company  had,  on  or  prior  to  March  4.  1892, 
obtained  the  control  oi  all  the  su/zar  refineries 
of  the  United  States  with  the  exception  of  the 
Revereof  Boston,  and  the  refineries  of  the  four 
defendants  above  mentioned;  tbat  the  Revere 
produced  annually  about  two  per  cent  of  the 
total  amount  of  sugar  refined. 

The  bill  then  alleged  that  in  order  that  the 
American  Sugar  Refining  Company  might  ob- 
tain complete  control  of  the  price  of  sugar  in 
the  United  States,  that  company,  and  John  £. 
Searles.  Jr.,  acting  for  it.  entered  into  an  un- 
lawful and  fraudulent  scheme  to  purchase  the 
stock,  machinery,  and  real  estate  of  the  other 
four  corporations  defendant,  by  which  they 
attempted  to  control  all  the  sugar  refineries  for 
the  purpose  of  restraining  the  trade  thereof 
with  other  states  as  theretofore  carried  on  in- 
dependently by  said  defendants;  that  in  pur 
fluance  of  this  scheme,  on  or  about  March  4. 
1892.  Searles  entered  into  a  contract  with  the 
defendant  Knight  Company  and  individual 
stockholders  named,  for  the  purchase  of  all  the 
stock  of  that  company,  and  subsequently  de- 
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livered  to  the  defendants  therefor  in  exclianire 
shares  of  the  American  Sugar  R-tining  Com- 
pany, tbat  on  or  about  the  same  date  Searle» 
entered  into  a  similar  contnict  with  the 
Spreckels  Companv  and  individual  stock- 
holders, and  with  the  Franklin  Companv  and 
stockholders,  and  with  the  Delaware  ^u;^ar 
House  and  stockholders.  It  was  further 
averred  that  the  American  Sugar  Refining  Com 
pany  monopolized  the  manufacture  and  sal^ 
*of  refined  sugar  in  the  United  States,  and  [4- 
controled  the  price  of  sugar;  that  in  mskio^ 
the  contracts.  Searles  and  the  American  Sugar 
Refining  Company  combined  and  conspired 
with  the  other  defendants  to  restrain  trade  and 
commerce  in  refined  sugar  among  the  several 
states  and  foreign  nations,  and  that  the  said 
contracts  were  made  with  the  intent  to  enable 
the  American  Sugar  Refining  Company  to  re- 
strain the  sale  of  refined  sugar  in  Pennsylvania 
and  among  the  several  states,  and  to  increase 
the  regular  price  at  which  refined  sugar  was 
sold,  and  thereby  to  exact  and  secure  lar^  soma 
of  money  from  the  state  of  Pennsvlvania,  and 
from  the  other  states  of  the  United  Statics,  and 
from  all  other  purchasers,  and  that  the  same 
was  unlawful  and  contrary  to  the  said  Act. 

The  bill  called  for  aniiwers  under  oath,  and 
prayed — 

"1.  Tbat  all  and  each  of  the  said  unlawful 
agreements  made  and  entered  *  into  by  and 
between  the  said  defendants,  on  or  about  the 
fourth  day  of  March.  1892,  shall  be  delivered 
up,  canceled,  and  declared  to  be  void;  and  thai 
the  said  defendants,  the  American  Sugar  Re- 
fining Company  and  John  £.  Searles,  Jr..  be 
ordered  to  deliver  to  the  other  taid  defendanta 
respectively  the  shares  of  stock  received  br 
them  in  performance  of  the  said  contracts;  and 
tbat  the  other  said  defendants  be  ordered  to 
deliver  to  Uie  said  defendants,  the  American 
Sugar  Refining  Company  and  John  £.  Scarlet. 
Jr.,  the  shares  of  stock  received  by  them  ra- 
spectively  in  performance  of  the  said  cootractt. 

"2.  That  an  injunction  issue  preliminary 
until  the  final  determination  of  this  cause,  and 
perpetual  thereafter,  preventing  and  restrain- 
ing the  said  defendants  from  the  further  per 
formance  of  the  terms  and  conditions  of  the  said 
unlawful  agreements. 

"8.  Tbat  an  injunction  may  issue  preventing 
and  restraining  the  snid  defendants  from 
further  and  continued  violations  of  the  said 
Act  of  Congress,  approved  July  2,  1890. 

"4  Such  other  and  further  relief  as  eqaity 
and  Justice  may  require  in  the  premises. 

Answers  were  filed  and  evidence  taken, 
which  was  thus  *sufllciently  summarized  by  [5 
jMdge  Butler  in  bis  opinion  in  the  circuit  court: 

"The  material  facts  proved  are  that  the 
American  Sugar  Refining  Co.,  one  of  the  de- 
fendants, it  incorporated  under  the  lawt  of 
New  Jersey,  and  has  authori^  to  purchase* 
refine  and  sell  sugar;  that  the  Franklin  Sugar 
Refinery,  the  E.  C.  Knight  Co.,  the  Spreckel* 
Sugar  Refinery,  and  the  Delaware  Sogir 
House,  were  incorporated  under  the  laws  of 
Pennsylvania,  and  authorized  to  purchase,  re- 
fine and  sell  suirar;  that  the  four  latter  Penn- 
sylvania Companies  were  located  in  Pbiladel- 
pbia,  and.  prior  to  March,  1892,  orodocfd 
about  thirty  three  per  cent  of  the  total  amount 
of  sugar  refined  in  the  United  States,  and  were 
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is  actiTe  competition  with  the  American  Su^r 
Befioiog  Co.,  and  with  each  other,  selliog 
tbeir  product  wherever  demand  was  found  for 
ft  throughout  the  United  Slates;  that  prior  to 
March.  1802.  tlie  American  Sugar  Refining 
Co.  had  obtained  control  of  all  refineries  in 
the  United  States,  excepting  the  four  located 
in  Philadelphia,  and  that  of  the  Revere  Co.  in 
Boston,  the  latter  producing  about  two  per 
cent  of  the  amount  refined  in  this  country; 
that  in  March,  1892,  the  American  SuRar  Re- 
tning  Co.  entered  into  contracts  (on  different 
dates)  with  the  stockholders  of  each  of  the 
Philadelphia  corporations  named,  whereby  it 
purchased  their  stock,  paying  therefor  by 
transfers  of  stock  in  its  company;  that  the 
American  Sugar  Refiniog  Co.  thus  obtained 
ponesaioo  of  the  Philadelphia  refineries  and 
tbdr  business;  that  each  of  the  purchases  was 
made  subject  to  the  American  Sugar  Refining 
Ca  obtaining  authority  to  increase  its  stock 
|S5,000,000;  that  this  assent  was  subsequently 
obtained  and  the  increase  made;  that  there 
was  uo  understanding  or  concert  of  action  be- 
tween the  stockholders  of  the  several  Phila- 
delphia companies  respecting  the  sales,  but 
that  those  of  each  company  acted  indepen- 
dently of  those  of  the  others,  and  in  ignorance 
of  what  was  being  done  by  such  others;  that 
the  stockholders  of  each  company  acted  in 
concert  with  each  other,  understanding  and 
intending  that  all  the  stock  and  property  of 
the  company  should  be  sold;  that  the  contract 
of  sale  io  each  instance  left  the  sellers  free  to 
6]  establish  other  refineries  *and  continue  the 
biidoessif  they  should  see  fit  to  do  so,  and  con 
tainedno  provision  respecting  trade  or  com- 
merce in  sugar,  and  that  no  arrangement  or 
provision  on  this  subject  has  been  made  since; 
Ibat  since  the  purchase  the  Delaware  Sugar 
Bouse  Refinery  has  been  operated  in  conjunc 
tioo  with  the  Spreckels  Refinery,  and  the  E. 
C.  Enizht  Refinery  in  connection  with  the 
Franklin,  this  combination  beine  made  appa- 
rently for  reasons  of  economy  m  conducting 
the  bnsiuess;  that  the  amount  of  soger  refined 
io  Philadelphia  has  been  increased  since  tbe 
parcha.«e8:  that  the  price  has  been  slightly  ad- 
^Dced  since  that  event,  but  is  still  lower 'than 
it  had  been  for  some  years  before,  and  up  to 
within  a  few  months  of  tbe  sales;  that  about 
ten  per  cent  of  the  sugar  refined  and  sold  in 
tbe  United  States  is  refined  in  other  refineries 
than  tLose  controlled  by  the  American  Sugar 
BeOning  Co.;  that  some  additiooal  sugar  is 
DToducra  in  Louisiana  and  some  is  brought 
from  Europe,  but  the  amount  is  not  large  in 
either  instance. 

The  object  in  purchasing  the  Philadelphia 
lefineries  was  to  obtain  a  greater  inflence  or 
more  perfect  control  over  the  business  of  re- 
fining and  selling  sugar  in  this  country." 

The  circuit  court  held  that  tbe  facts  did  not 
diow  a  contract,  combination,  or  conspiracy 
to  restrain  or  monopolize  trade  or  commerce 
"among  the  several  states  or  with  foreign  na- 
tions," and  dismissed  the  bill.  60  Fed.  Rep. 
S05.  The  cause  was  taken  to  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit,  and 
the  decree  aflirmed.  60  Fed.  Rep.  984.  This 
sppeal  was  then  prosecuted.  The  Act  of  Con- 
gress of  July  2, 1890,  is  as  follows: 
*'An  Act  to  Protect  Trade  and  Commerce 


Against  Unlawful   Restraints   and  Mono* 

polies. 

"Sec.  1.  Every  contract,  combination  in  tbe 
form  of  trusi  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  among  the  sev- 
eral states,  or  with  foreign  nations,  is  berebv 
declared  to  be  illegal.  Every  person  who  shal) 
make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  convictioo 
thereof,  shall  be  punished  by  a  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,*or  by  both  said  [7 
punishments,  in  the  discretion  of  the  court. 

'*Sec.  2.  Every  person  who  shall  mono- 
polize, or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons, 
to  monopolize  any  part  of  the  trade  or  com- 
merce amon^  the  several  states,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  dis- 
cretion of  the  court, 

"Sec.  Q.  Every  contract,  combination  in 
form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  in  any  territory 
of  the  United  States  or  of  tbe  District  of 
Columbia,  or  in  restraint  of  trade  or  commerce 
between  any  such  territory  and  another,  or 
between  any  such  territory  or  territories  and 
any  state  or  states  or  the  District  of  Columbia, 
or  with  foreign  nations,  or  between  the  Dis- 
trict of  Columbia  and  any  state  or  states  or 
foreign  nations,  is  hereby  declared  illegal. 
Every  person  who  shall  make  any  such  con- 
tract or  engage  In  any  such  combination  or 
conspiracy,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be 
punished  bv  a  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  dis- 
cretion of  the  court 

"Sec.  4.  The  several  circuit  courts  of  the 
United  States  are  hereby  invested  with  juris- 
diction to  prevent  and*  restrain  violations  of 
this  Act;  and  it  shall  be  the  duty  of  tbe  several 
district  attorneys  of  the  United  States,  in  their 
respective  districts,  under  the  direction  of  the 
Attorney  General,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such 
violation  shall  be  enjoined  or  otherwise  pro- 
hibited. When  tbe  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the 
court  shall  proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the  case;  and 
pending  such  petition  and  before  final  decree^ 
the  court  may  at  any  time  make  such  tem- 
porary 'restraining  order  or  prohibition  as  [S 
shall  be  deemed  just  in  the  premises. 

**Sec.  5.  Whenever  it  shall  appear  to  the 
court  before  which  any  proceeding  under  sec 
tion  four  of  this  Act  may  be  pending,  that  the 
ends  of  justice  require  that  other  parties  should 
be  brought  before  the  court,  tbe  court  may 
cause  them  to  be  summoned,  whether  they  re- 
side in  the  district  in  which  the  court  is  held 
or  not;  and  subpoenas  to  that  end  may  be  served 
in  any  district  by  the  marshal  thereof. 

"Sec.  6.  Any  property  owned  under   any 
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contract  or  by  any  combiDation,  or  pursuant  to 
any  conspiracy  (und  being  the  subject  thereof* 
mentioned  in  section  one  of  tbis  Act.  and  beiuir 
in  the  course  of  transportation  from  one  state 
to  anotber,  or  to  a  foreign  country,  aball  be 
forfeited  to  the  United  States,  and  may  be  seized 
and  condemned  bv  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure, 
and  condemnation  of  property  imported  into 
the  United  States  contrary  to  law. 

**Sec.  7.  Any  person  who  shall  be  injured 
in  bis  business  or  property  by  any  other  per- 
son or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  Act. 
mav  sue  therefor  in  any  circuit  court  of  the 
United  States  in  the  district  in  wbicb  tbe  de- 
fendant resides  or  is  found,  without  respect  to 
tbe  amount  in  controversy,  and  shall  recover 
threefold  tbe  damages  by  him  sustained,  and 
the  costs  of  suit,  including  a  reasonable  attor* 
ncy's  fee. 

••Sec.  8.  That  the  word  '  person,'  or  •  per- 
sons/ wherever  used  in  this  Act,  shall  be 
deemed  to  include  corporations  and  associa- 
tions existing  under  or  autborized  by  the  laws 
of  either  tbe  United  States,  tbe  law&>of  any  of 
tbe  territories,  tbe  laws  of  an v  state,  or  the  laws 
of  any  foreign  country."  26  Stat  at  L.  209, 
cbap.  647. 

Memn,  Sajnuel  F.  Phillips,  Lawrence 
Maxwell  «/r.,  Solicitor  Oen„  and  Richard 
Olnejf,  AUv.  Gen,,  for  appellants. 

Mean.  John  G.  Johnson  and  John  B, 
Fanon$,  for  appellees. 

O]  *Mr.  ChitS  Justice  FnUer  delivered  tbe 
opinion  of  tbe  court: 

By  the  purchase  of  tbe  stock  of  tbe  four 
PblJadelpbia  refineries,  with  shares  of  its  own 
stock,  the  American  Sugar  Refining  Company 
acquired  nearly  complete  control  of  the  man- 
ufacture of  refined  sugar  within  the  United 
States.  The  bill  charged  thai  tbe  contracts 
under  wbicb  these  purchases  were  made  con- 
stituted combinations  in  restraint  of  trade,  and 
that  in  entering  into  them  tbe  defendants  com- 
bined and  conspired  to  restrain  tbe  trade  and 
commerce  in  refined  sugar  among  the  several 
states  and  with  foreign  nations,  contrary  to  tbe 
Act  of  ConfrTe5»8  of  July  2,  1890. 

The  relief  sought  was  the  cancellation  of  tbe 
agreements  under  which  the  stock  was  trans- 
ferred; the  redelivery  of  the  stock  to  the  par- 
tics  respectively:  and  an  inlunction  against  the 
further  performance  of  the  agreements  and 
further  violations  of  the  Act  As  usual,  there 
was  a  prayer  for  general  relief,  but  only  sucb 
relief  could  be  afforded  under  that  prayer  as 
would  be  agreeable  to  the  case  made  by  tbe 
bill  and  consistent  with  that  specifically  prayed. 
And  as  to  tbe  injunction  aske<i.  that  relief  was 
ancillary  to  and  in  aid  of  the  primary  equitv, 
or  ground  of  suit,  and,  if  that  failed,  would 
fall  with  it.  That  ground  here  wa«(  tbe  exist- 
ence of  contracts  to  monopolize  interstate  or 
international  trade  or  commerce,  and  to  restrain 
such  trade  or  commerce,  which,  by  the  provis- 
ions of  tbe  Act,  could  be  rescinded,  or  opera 
tions  thereunder  arrested. 

In  commenting  upon  tbe  statute,  2t  James 
L  chap.  8,  at  the  commencement  of  chapter  H5  ' 
of  the  third  institute,  entitled  "A^inst  Mono-  i 
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polists,  Propounders,  and  Projectors,"  Lord 
Coke,  in  language  often  quoted,  8ai<l: 

"it  appeareth  by  the  preamble  of  this  Act 
(as  a  judgment  in  'Parliament)  that  all  grants 
of  monopolies  are  against  the  ancient  aiKl 
fundamental  laws  of  this  Eingdome.  Aiul 
therefore  it  is  necessary  to  define  what  a  mono- 
poly is. 

"A  monopoly  is  an  institution,  or  allowaooe 
bjT  the  King  oy  his  grant,  commission,  or  other- 
wise to  any  person  or  persons,  bodies  politique, 
or  corporate,  of  or  for  the  sole  •boving,  {lO 
selling,  mukiug,  working,  orusineofanytblne. 
whereoy  any  person  or  persons,  bodies  polia- 
que,  or  corporate,  are  sought  to  be  restrained 
of  any  freedoms  or  liberty  that  they  bad  b»> 
fore,  or  hindred  in  their  lawfull  trade. 

"For  tbe  word  monopoly,  dicitur  airh  r»  fiAvm, 
(i  9olo)  Koi  rruAiofioi  (i.  vcndere)  quod  eti  cum 
unv$  eolue  cUiguod  genve  mercatura  tinitersum 
vendit,  ut  solus  tenaat.  pretiuih  ad  suym  libi- 
tum statuens;  hereof  you  may  read  more  al 
large  in  that  case.  Trin.  44  Eliz.  Lib.  11.  1 
84,  85;  le  case  de  monopolies."    8  Inst.  181. 

Counsel  contend  that  tbis  definition,  as  ex- 
plained by  the  derivation  of  tbe  word,  may  be 
applied  to  all  cases  in  which  "one  person  sells 
aiooe  the  whole  of  any  kind  of  markeUibIs 
thing,  so  that  only  be  can  continue  to  sell  ii. 
fixing  the  price  at  his  own  pleasure,"  whether 
by  virtue  of  legislative  grant  or  agreement; 
inat  the  monopolization  referred  to  in  the  Act 
of  Congress  is  not  confined  to  the  common  law 
sense  of  the  term  as  impljring  an  exclusive 
control,  by  authority,  of  one  branch  of  faidus- 
try  without  legal  right  of  any  other  person  to 
interfere  therewith  by  competition  or  other- 
wise, but  that  it  includes  engrossing  as  well, 
and  covers  controlling  tbe  market  by  contracts 
securing  the  advantage  of  selling  alone  or  ex- 
clusively all.  or  some  considerable  portion,  of 
a  particular  kind  of  merchandise  or  comtnoditj 
to  the  detriment  of  the  public:  and  that  such  con- 
tracts  amount  to  that  restraint  of  trade  or  com- 
merce declared  to  be  illegal.  But  the  nnooo* 
poly  and  restraint  denounced  by  the  Act  are 
the  monopoly  and  restraint  of  Interstate  and 
international  trade  or  com  nierce,  while  tbe  con- 
clusion to  bo  assumed  on  this  record  is  that  the 
result  of  the  transaction  complained  of  was  ths 
creation  of  a  monopoly  in  the  manufacture  of 
a  necessary  of  life. 

In  the  view  which  we  take  of  the  case,  ws 
need  not  discuss  whether  because  the  tentacles 
which  drew  the  outlying  refineries  into  the 
dominant  corporation  were  separately  put  oat, 
theretore  there  was  no  combination  to  mono- 
polize; or,  l»ecause,  according  to  political  eco- 
nomists, aggregations  of  capital  may  re<iuoe 
prices,  theretore  the  objection  to  concentration 
of  power  IS  relieved;  or,  because  others  were 
theoretically  left  *free  to  go  into  the  busi- 1 1 1 
ness  of  reflninp:  sugar,  and  the  oriirinal  stock- 
holders of  the  Philadelphia  refineries  after  be- 
coming stockholders  of  the  American  Company 
might  go  into  competition  with  themsi'Ivea,  or, 
parting  with  that  stock,  might  set  up  agaio 
for  themselves,  therefore  no  objectionable  le* 
straint  was  imposed. 

The  fundamental  question  is  whether  con- 
ceding that  the  existence  of  a  monopoly  in 
manufacture  is  established  by  the  evidence, 
that  monopoly  can  be  directly  suppressed  an- 
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der  tbe  Act  of  Congress  in  the  mode  attempted 
bytbis  bOl. 

It  cannot  be  denied  that  the  power  of  a  state 
to  protect  the  lives,  health,  and  property  of  its 
citizens,  and  to  preserve  good  order  and  the 
public  morals,  '*tne  power  to  govern  men  and 
Uitoga  within  the  limits  of  its  dominion/'  is  a 
power  originally  and  always  belooging  to  the 
Kites,  not  surrendered  by  them  to  the  general 
gotemment,  nor  directly  restrained  by  tbe 
Comtituiion  of  the  United  States,  and  essen- 
tiallj  exclusive..  The  relief  of  tbe  citizens  of 
etdi  state  from  the  burden  of  monopoly  aod 
tbe  enls  resulting  from  tbe  restraint  of  trade 
imoog  such  citizens  was  left  with  the  states  to 
detl  with,  and  this  court  has  recognized  tbeir 
possession  of  that  power  even  to  the  extent  of 
holding  that  an  employment  or  business  car- 
ried on  by  private  individuals,  when  it  be- 
comes a  matter  of  such  public  interest  and  im- 
portance as  to  create  a  common  charge  or 
burden  upon  the  citizen;  fai  other  words,  when 
it  becomes  a  practical  monopoly,  to  which  tbe 
dtizen  is  compelled  to  resort  and  by  means  of 
which  a  tribute  can  be  exacted  from  the  com- 
manity,  is  subject  to  regulation  bv  state  legis- 
lative power.  On  the  other  hand,  the  power 
of  Congress  to  regulate  commerce  among  the 
serersl  states  is  also  exclusive.  The  Constltu- 
tioD  does  not  provide  that  interstate  commerce 
tball  be  tree,  but,  by  the  grant  of  this  exclus- 
ive power  to  regulate  it,  it  was  left  free  except 
ts  Coogress  might  impose  restraints.  There- 
fore it  has  been  determined  that  tbe  failure  of 
Ooogress  to  exercise  this  exclusive  power  in 
iov  case  is  an  expression  of  its  will  that  the 
•uoject  shall  be  free  from  restrictions  or  impo- 
attioos  upon  it  by  several  states,  and  if  a  law 
passed  by  a  state  in  the  exercise  of  its  ac- 
knowledged powers  comes  into  conflict  with 
12]*  that  will,  the  Congress  and  tbe  state  can- 
not occupy  the  position  of  e<)ual  opposing  sov- 
ereignties, because  tbe  Constitution  declares  its 
supremacy  and  that  of  the  laws  passed  in  pur- 
suance thereof;  and  that  which  is  not  supreme 
must  yield  to  that  which  is  supreme.  "Com- 
merce, undoubtedly,  is  traffic/'  said  Chief  Ju^- 
iiet  Marshall,  "but  it  is  something  more:  it  is 
intercourse.  It  describes  the  commercial  in- 
tercourse between  nations  and  parts  of  nations 
in  all  its  branches,  and  is  regulated  by  pre- 
scribing rules  for  carrying  on  that  intercourse." 
Tbat  which  belongs  to  commerce  is  within  the 
Jnrisdiction  of  tbe  United  States,  but  that 
wbicb  does  not  belong  to  commerce  is  within 
tbe  iorisdiction  of  the  police  power  of  the  state. 
(mon$  V.  Ogden,  32  if.  S.  1  Wheat.  1,  210 
[«:  28.  73]:  Brown  v.  Maryland,  25  U.  S.  12 
Wheat  4l«,  448  [6:  678.  688];  Tkitrlow  v. 
^ImachutetU,  46  U.  8.  5  How.  699  [12:  2991; 
MohiU  County  t.  KimbaU,  102  U.  S.  691  [26: 
288]:  Bowman  v.  Chicago  db  K  W,  R.  Co.  125 
U.  8.  465  [81:  700],  I  Inters.  Com.  Rep.  828; 
Lnty  V.  Hardin,  185  U.  8.  100  [84:  1281,  8 
Inters.  Com.  Rep.  86;  WHkerwn  v.  Ranrer 
{Be  Rahrer)  140  U.  S.  455,  555  [35:  572,  674]. 

The  ari^ment  is  that  the  power  to  control 
tbe  manufacture  of  refined  sugar  is  a  monopoly 
•▼CT  a  necessary  of  life,  to  the  enjoyment  of 
wbicb  by  a  large  population  of  the  United 
States  interstate  commerce  is  indispensable, 
snd  tbat,  therefore,  the  general  government  in 
^  exercise  of  the  power  to  regiUate  commerce 


may  repress  such  monopoly  directly  and  set 
aside  the  instruments  which  have  created  it. 
But  this  ar&rument  cannot  be  confined  to  ne- 
cessaries of  life  merely,  and  must  include  all 
articles  of  general  consumption.  Doubtless, 
the  pf)wer  to  control  the  manufacture  of  a/ 
given  thing  involves  in  a  certain  sense  the  con- 
trol of  its  disposition,  but  this  is  a  secondary] 
and  not  the  primary  sense;  and  although  the 
exercise  of  that  power  may  result  in  bringing 
tbe  operation  of  commerce  into  play,  it  does 
not  control  it,  and  affects  it  only  incidentally 
and  indirectly.  Commerce  succeeds  to  manu- 
facture, and  IS  not  a  part  of  it.  Tbe  power  to 
regulate  commerce  is  the  power  to  prescribe 
tbe  rule  by  wbicb  commerce  shall  be  governed^ 
and  is  a  power  independent  of  the  power  to 
suppress  monopily.  But  it  may  operate  in 
repression  of  monopoly  whenever  tbat  comea 
within  the  rules  by  which  commerce  is  gov- 
erned or  whenever  the  transaction  is  itself  a 
monopoly  of  commerce. 

*It  is  vital  that  the  independence  of  the  [13 
commercial  power  and  of  the  police  power,  and 
the  delimitation  between  them,  however  some- 
times perplexing,  should  always  be  recognized 
and  observed,  for  while  the  one  furnishes  tbe 
strongest  bond  of  union,  the  other  is  essential 
to  the  preservation  of  the  autonomy  of  the- 
states  as  required  by  our  dual  form  of  govern- 
ment; and  acknowledged  evils,  however  grave- 
and  urgent  they  may  appear  to  be.  had  better 
be  borne,  than  the  risk  be  run,  in  the  effort  to 
suppress  them,  of  more  serious  consequencea 
by  resort  to  expedients  of  even  doubtful  con- 
stitutionality. 

It  will  be  perceived  how  far  reaching  the 
proposition  is  that  the  power  of  dealing  with  a 
monopoly  directly  may  be  exercised  by  the 
general  government  whenever  interstate  or  in- 
ternational commerce  may  be  ultimately  af- 
fected. The  regulation  of  commerce  applies '\ 
to  the  subjects  of  commerce  and  not  to  matters  ) 
of  internal  police.  Contracts  to  buy,  sell,  or 
exchange  goods  to  be  transported  among  tbe 
several  states,  the  transportation  and  its  instru- 
mentalities, and  articles  bought,  sold,  or  ex- 
changed for  the  purpose  of  such  transit  among 
the  states,  or  put  in  the  way  of  transit,  may 
be  regulated,  but  this  is  because  they  form  part 
of  interstate  trade  or  commerce.  The  fact 
tbat  an  article  is  manufactured  for  export  to 
another  state  does  not  of  itself  make  it  an  arti- 
cle of  interstate  commerce,  and  the  intent  of 
the  manufacture  does  not  determine  the  time 
when  the  article  or  product  passes  from  the 
control  of  the  state  and  belongs  to  commerce. 
This  was  so  ruled  in  Che  v.  Brroll,  116  0.  S. 
517  [29:  715],  in  which  the  question  before  the 
court  was  whether  certain  logs  cut  at  a  place 
in  New  Hampshire  and  haul^  to  a  river  town 
for  the  purpo^  of  transportation  to  the  state  of 
Maine  were  liable  to  be  taxed  like  other  prop- 
erty in  the  state  of  New  Hampshire.  Mr,  Jui- 
tice  Bradley,  delivering  tbe  opmion  of  the  court 
said:  '*Does  the  owner's  state  of  mind  in  re- 
lation to  the  goods,  that  is,  his  intent  to  ex- 
port them,  and  his  partial  preparation  to  do 
so.  exempt  them  from  taxation?  This  is  the 
precise  question  for  solution.  .  .  .  Tliere 
must  t)e  a  point  of  time  when  they  ceased  to 
be  governed  exclusively  by  the  'domestic  [1^ 
law  and  begin  to  be  governed  and  protected  by 
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the  Dational  law  of  commercia]  regulation,  and 
that  moment  seema  to  us  to  be  a  legitimate  one 
for  this  purpose,  in  which  they  commence  their 
final  movement  from  the  state  of  their  origin 
to  that  of  their  destination." 

And  again,  in  Kidd  v.  Peargon,  198  U.  8.  1, 
20,  24.  [$:>:  846,  850,  351],  2  Inters.  Com.  Rep. 
233,  where  the  question  was  discussed  whether 
the  ri^bt  of  a  state  to  enact  a  statute  prohibit- 
ing within  its  limits  the  manufacture  of  intox- 
icating liquors,  except  for  certain  purposes, 
could  be  overtbrown  by  the  fact  that  the  man- 
ufacturer intended  to  export  the  liquors  when 
made,  it  was  held  that  the  intent  of  the  manu- 
facturer did  not  determine  the  time  when  the 
article  or  product  passed  from  the  control  of 
the  state  and  belonged  to  commerce,  and  that, 
therefore,  the  statute,  in  omitting  to  except 
from  its  operation  the  manufacture  of  intoxi- 
cating liquors  within  the  limits  of  the  state  for 
export,  did  not  constitute  an  unauthorized  in- 
terference with  the  right  of  Congrc?*s  to  regu- 
late commerce.  And  Mr,  Justice  Lamar  re- 
marked: **No  distinction  is  more  |>opulnr  to 
the  common  mind,  or  more  clearly  expressed 
in  economic  and  political  literature,  than  that 
between  manufacture  and  commerce.  Manu- 
facture is  transformation — the  fashioning  of 
raw  materials  into  a  change  of  form  for  use. 
The  functions  of  commerce  are  different.  The 
buying  and  selling  and  the  transportation  in- 
cident thereto  constitute  commerce;  and  the 
regulation  of  commerce  in  the  constitutional 
sense  embraces  the  regulation  at  least  of  such 
transportation.  .  .  .  If  it  be  held  that  the 
term  includes  the  retrulation  of  all  such  man- 
ufactures as  are  intended  to  be  the  subject  of 
commercial  transactions  in  the  future,  it  is  im- 
possible to  deny  that  it  would  also  include  all 
productive  industriea  that  contemplate  the 
aame  thing.  The  result  would  be  that  Con- 
gress would  be  invested,  to  the  exclusion  of 
the  states,  with  the  power  to  resrulate,  not  only 
manufactures,  but  also  agriculture,  horticul- 
ture, stock  raising,  domestic  fisheries,  mining 
— in  short,  every  branch  of  human  industry. 
For  is  there  one  of  them  that  does  not  contem- 
plate, more  or  less  clearly,  an  interstate  or 
foreign  market?  Does  not  the  wheat  grower 
of  tbe  northwest,  and  the  cotton  olanter  of  the 
15]  *south,  plant,  cultivate,  ana  harvest  his 
crop  with  an  eye  on  the  prices  at  Liverpool,  New 
York  and  Cbicat^o  ?  The  power  being  vested 
in  Congress  and  denied  to  the  states,  it  would 
follow  as  an  inevitable  result  that  the  duty 
would  devolve  on  Congress  to  regulate  all  of 
these  delicate,  multiform,  and  vital  interests — 
interests  which  in  their  nature  are  and  must  be 
local  in  all  tbe  details  of  their  successful  man- 
agement. .  .  .  Tbe  demands  of  such 
supervision  would  require,  not  uniform  legis- 
lation ^neially  applicable  throughout  the 
United  States,  but  a  swarm  of  statutes  only 
locally  applicable  and  utterly  inconsistent. 
Any  movement  toward  tbe  establishment  of 
nileaof  pro<luction  in  this  vast  country,  with 
its  many  different  climates  and  opportunities, 
would  only  be  at  tbe  sacrifice  of  the  peculiar 
advantages  of  a  large  part  of  tbe  localities  in 
it,  if  not  of  every  one  of  them.  Ou  the  other 
band,  any  movement  toward  the  local. detailed, 
and  incongruous  legislation  required  by  such 
fnterpretalioD  would  be  about  ihe  widest  pos- 
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sible  departure  from  the  declared  object  of  the 
clause  in  question.  Nor  this  alone.  Even  io 
the  exercise  of  ithe  power  contended  for.  Con- 
gress would  be  confined  to  the  regulation,  not 
of  certain  branches  of  industry,  however  nu- 
merous, but  to  those  instances  in  each  and 
every  branch  where  the  producer  contemplated 
an  interstate  market.  These  instances  would 
be  almost  infinite,  as  we  have  seen:  but  still 
there  would  always  remain  the  possibility,  and 
often  it  would  be  the  case,  that  the  producer 
contemplated  a  domestic  market.  In  that  case 
the  supervisory  power  must  be  executed  by 
the  state;  and  the  interminable  trouble  would 
be  presented,  that  whether  the  one  power  or 
tbe  other  should  exercise  the  authority  in  ques- 
tion would  be  determined,  not  by  any  general 
or  intelligible  rule,  but  by  the  secret  and 
changeable  intention  of  the  producer  in  each 
and  every  act  of  production.  A  situation 
more  paralyzing  to  the  state  governments,  and 
more  provocative  of  coofiicts  l>etween  the  gen- 
eral government  and  the  states,  and  Ie5^s  likely 
to  have  been  what  tbe  framers  of  tbe  Constitu- 
tion inteiuied,  it  would  be  difficult  to  imagine.** 
And  see  Veazie  v.  Moor,  55  U.  S.  14  How.  568, 
574  fl4:  545,  5471. 

In  Gibbons  v.  Ogden,  Brown  ▼.  Maryland,  and 
other  cases  *oflen  cited,  the  state  laws,  [16 
which  were  held  inoperative,  were  instances  of 
direct  interference  with,  or  regulations  of,  in- 
terstate or  international  commerce;  yet  in 
Eidd  V.  Pearson  the  refusal  of  a  state  to  allow 
articles  to  be  nmnufactured  within  her  borders 
even  for  export  was  held  not  to  directly  affect 
external  commerce,  and  state  legislation  which, 
in  a  great  variety  of  ways,  affected  interstate 
commerce  and  persons  engaged  in  it.  has  beea 
frequently  sustained  because  the  interference 
was  not  diirect. 

Contracts  combinations,  or  conspiracies  to 
control  domestic  enterprise  in  manufacture, 
agriculture,  mining,  production  in  ail  its 
forms,  or  to  raise  or  lower  prices  or  wage». 
might  unquestionably  tend  to  restrain  external 
as  well  as  dom'^stic  trade,  but  the  restraint 
would  be  an  indirect  result,  however  inevitable 
and  whatever  its  extent,  and  such  result  would 
not  necessarily  determine  tbe  object  of  tbe  coo- 
tract,  combination,  or  conspiracy. 

Again,  all  the  authorities  ncree  that  in  order 
to  vitiate  a  contract  or  combmation  it  is  not 
essential  that  its  result  should  be  a  complete 
monopoly :  it  is  sufficient  if  it  really  tends  to 
that  end  and  to  deprive  the  public  of  tbe  ad- 
vantages which  fiow,  from  free  competition. 
Slight  reflection  will  show  that  if  the  national 
power  extends  to  all  contracts  and  combina- 
tions in  manufacture,  agriculture^  mining,  and 
other  productive  industries,  whoee  ultimate 
result  may  affect  external  commerce,  conipar- 
atively  little  of  business  operations  and  aifairs 
would  be  left  for  state  control. 

It  was  in  the  light  of  well  settled  principles 
that  the  Act  of  July  2,  18M).  was  framed. 
Congress  did  not  attempt  thereby  to  assert  tbe 
power  to  deal  with  monopoly  directly  as  tucfa; 
or  to  limit  and  restrict  the  rights  of  corpora 
tions  created  by  the  states  or  the  citizens  of  the 
states  in  the  acquisition,  control,  or  dispositioo 
of  propert]^;  or  to  regulate  or  prescribe  the 
price  or  prices  at  which  such  property  or  the 
products  thereof  should  be  sold;  or  to  make 
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crimiotl  the  acts  of  persons  io  the  acquisition 
tod  control  of  properly  wliich  the  states  of 
tbeir  residence  or  creation  sanctioned  or  per- 
mitted Aside  from  the  provisions  applicable 
17]  where  Congress  might  exercise  ^municipal 
power,  what  the  law  struck  at  was  combina- 
tioofl,  ooDtracts,  and  conspiracies  to  monopolize 
tnde  tod  commerce  among  the  several  states 
or  with  foreign  nations;  but  tlie  contracts  and 
acts  of  the  defendants  related  exclusively  to 
the  acquisition  of  the  Philadelphia  refineries 
tttd  the  business  of  sugar  refining  in  Pennsyl- 
nnia,  and  bore  no  direct  relation  to  commerce 
between  the  states  or  with  foreign  nations. 
Tbe  object  was  manifestly  private  gain  in  the 
mtoufacture  of  the  commodity,  but  not 
through  the  control  of  interstate  or  foreign 
commerce.  It  is  true  that  the  bill  alleged  tliat 
the  products  of  these  fefineries  were  sold  and 
distributed  among  the  several  states,  aod  that 
tUtbe  companies  were  engaged  in  trade  or 
commerce  with  the  several  states  and  with  for- 
eign natioDs:  but  this  was  no  more  than  to  say 
tlMt  trade  and  commerce  served  manufacture 
to  fulfill  its  function.  Sugar  was  refiued  for 
tile,  tod  sales  were  prolmblv  made  at  Phila- 
delphia for  consumption,  anci  undoubtedly  for 
resile  by  the  first  purchasers  throughout  Penn- 
fjlvaoia  and  other  states,  and  refined  sui^ur 
wts  tlso  forwarded  by  the  companies  to  other 
ftUtes  for  sale.  Nevertheless  it  does  not  follow 
that  an  attempt  to  monopolize,  or  the  actual 
noDopoly  of.  the  manufacture  was  an  attempt, 
whether  executory  or  consummated,  to  monop- 
olize commerce,  even  though,  io  order  to  dis- 
Ipose  of' the  product,  the  instrumentality  of 
commerce  was  necessarily  invoked.  Inhere 
was  nothing  in  the  proofs  to  indicate  any  in- 
tention to  put  a  restraint  upon  trade  or  com- 
merce, and  the  fact,  as  we  have  seen,  that 
'Bade  or  commerce  mi^ht  be  indirectly  affected 
was  not  enough  to  entitle  complainants  to  a  de- 
cree. The  subject-matter  of  the  sale  was  shares 
of  maoufactunng  stock,  and  the  relief  sought 
wta  the  surrender  of  propertv  which  had  al- 
ready passed  and  the  suppression  of  tbe  alleged 
monopoly  in  manufacture  by  the  restoration 
of  the  status  quo  before  the  transfers,  yet  the 
Act  of  CoDgress  only  authorized  the  circuit 
courts  to  proceed  by  way  of  preventing  and 
restraining  violations  of  the  Act  io  respect  of 
contracts,  combinations,  or  conspiracies  in 
lesiradnt  of  interstate  or  international  trade  or 
commerce. 

Tbe  circuit  court  declined,  upon  the  plead- 
18]  inga  and  proofs,  ^to  grant  the  relief  prayed, 
and  dismissed  the  bill,  and  we  are  of  opinion 
thtt  tbe  circuit  court  of  appeals  did  not  err 
ia  aiBrmini;  ihe  decree. 

Ikeree  affirmed, 

Mr.  Justice  Harlan  dissenting: 

Prior  to  tbe  4th  dajr  of  March,  1892,  the 
Ainerican  ^ui?ar  Refining  Company,  a  corpo- 
ration oriTflnized  under  a  general  statute  of 
New  Jersey  for  the  purpose  of  buying,  manu- 
facturing, n-tiniog,  and  selling  sugar  in  differ- 
sntjyfrtM  of  the  country, hsLi]  obtained  the  control 
of  all  the  sufrar  retineries  in  the  United  States 
except  five,  of  which  four  were  owned  and  op- 
erated by  Pennsylvania  corporations — the  E. 
C.  Kniieht  Company,  the  Franklin  Sugar  Re- 
floiog  Company,  Bpreckels'  Sugar  I&fining 
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Company,  and  the  Delaware  Sugar  House — 
and  the  oib  r,  by  the  Revere  Sugar  Refinery 
of  Boston.  These  five  corporations  were  all 
in  active  competition  with  the  American  Sugar 
Refining  Company  and  with  each  other.  The 
product  of  the  Pennsylvania  companies  was 
about  thirty-three  per  cent,  and  that  of  tbe 
Boston  company  about  two  per  cent,  of  the 
entire  quantity  of  sugar  refined  in  the  United 
Sutes. 

In  March,  1892,  by  means  of  contracts  or 
arrangements  with  stockholders  of  the  four 
Pennsylvania  companies,  the  New  Jersey  cor- 
poration—usin&r  for  that  purpose  its  own  stock 
— purchased  the  stock  of  these  companies,  and 
thus  obtained  absolute  control  of  the  entire 
business  of  sugair  refining  in  the  United  States 
except  that  dfone  by  the  Boston  company, 
which  is  too  small  in  amount  to  he  regarded 
in  this  discussion. 

"The  object,"  the  court  below  said,  "in  pur- 
chasing the  Philadelphia  refiueries  was  to  ob- 
tain a  greater  influence  or  more  perfect  control 
over  the  business  of  refining  and  selling  sugar 
in  this  country"  This  characterization  of  the 
object  for  which  this  stupendous  combination 
was  formed  is  properly  accepted  in  tbe  opinion 
of  the  court  as  justified  by  the  proof.  I  need 
not  therefore  analyze  the  evidence  upon  this 
point.  In  its  consideration  of  tbe  important  con- 
stiiutional  question  presented,  this  court  as- 
sumes on  the  record  before  us  *tbat  the  re  [\9 
suit  of  the  transactions  disclosed  by  the  plead- 
ings and  proof  was  the  creation  of  a  monopoly 
in  I  he  manufacture  of  a  necessary  of  life.  If 
this  combination,  so  far  as  its  operations  neces- 
sarily or  directly  affect  interstate  commerce, 
cannot  be  restrained  or  suppressed  under  some 
power  granted  to  Congress,  it  will  be  cause  for 
I  egret  ihat  tbe  patriotic  statesman  who  framed 
the  Constitution  did  not  foresee  the  necessity  of 
investing  the  national  government  with  power 
to  deal  with  gigantic  monopolies  holding  in 
their  grasp,  and  injuriously  controlling  in  their 
own  interest,  the  entire  trade  among  the  states 
in  food  products  that  are  essential  to  the  com- 
fort of  every  household  io  the  land. 

The  court  holds  it  to  he  vital  in  our  system 
of  government  to  recognize  and  give  effect  to 
both  tbe  commercial  power  of  the  nation  and 
the  police  powers  of  the  states,  to  the  end  that 
the  Union  be  strengthened  and  the  autonomy 
of  the  states  preserved.  In  this  view  I  en- 
tirely concur.  Undoubtedly,  the  preservation 
of  the  just  authority  of  tbe  states  is  an  object 
of  deep  concern  to  every  lover  of  bis  country. 
No  greater  calamitv  could  befall  our  free  in- 
stitutions than  the  destruction  of  that  author- 
ity, by  whatever  means  such  a  result  might  be 
accomplished.  "Without  the  states  in 
union,"  this  court  has  said,'*  there  could  be  no 
such  political  body  as  the  United  States." 
iMne  County  v.  Oregon,  74  U.  8.  7  Wall.  71, 
76  [19: 101,  104].  But  it  is  equally  true  that 
the  preservation  of  the  just  authority  of  the 
general  government  is  essential  as  well  to  tbe 
safety  of  the  states  as  to  the  attainment  of  tbe 
important  ends  for  which  that  government 
was  ordained  by  the  people  of  the  United 
States;  and  the  destruction  of  that  authority 
would  be  fatal  to  the  peace  and  well-being  of 
the  American  people.  The  Constitution 
whicU enumerates  the  powers  committed  to  the 
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the  natioDal  law  of  commercial  regulation,  and 
that  moment  seems  to  us  to  be  a  legitimate  one 
for  this  purpose,  in  which  they  commence  their 
final  movement  from  the  state  of  their  origin 
to  that  of  their  destination." 

And  again,  in  Kidd  v.  Pearson,  198  XJ.  8.  1, 
20.  24.  [§:>:  846.  350,  351],  2  Inters.  Com.  Rep. 
233,  where  the  question  was  discussed  whether 
the  ri^ht  of  a  state  to  enact  a  statute  prohibit- 
ing within  its  limits  the  manufacture  of  intox- 
icating liquors,  except  for  certain  purposes, 
could  be  overthrown  by  the  fact  that  the  man- 
ufacturer intended  to  export  the  liquors  when 
made,  it  was  held  that  the  intent  of  the  manu- 
facturer did  not  determine  the  time  when  the 
article  or  product  passed  from  the  control  of 
the  state  and  belonged  to  commerce,  and  that, 
therefore,  the  statute,  in  omitting  to  except 
from  its  operation  the  manufacture  of  intoxi- 
cating liquors  within  the  limits  of  the  state  for 
export,  did  not  constitute  an  unauthorized  in- 
terference with  the  right  of  Congress  to  regu- 
late commerce.  And  Mr,  Justice  Lamar  re- 
marked: **No  distinction  is  more  |)opulnr  to 
the  common  mind,  or  more  clearly  expressed 
in  economic  and  political  literature,  than  that 
"between  manufacture  and  commerce.  Manu* 
facture  is  transformation — the  fashioning  of 
raw  materials  into  a  change  of  form  for  use. 
Tlie  functions  of  commerce  are  different.  The 
buying  and  selling  and  the  transportation  in- 
cident thereto  constitute  commerce;  and  the 
regulation  of  commerce  in  the  constitutional 
Sfnse  embraces  the  regulation  at  least  of  such 
transportation.  .  .  .  If  it  be  held  that  the 
term  includes  the  regulation  of  all  such  man- 
ufactures as  are  intended  to  be  the  subject  of 
commercial  Iransnctions  in  the  future,  it  is  im- 
possible to  deny  that  it  would  also  include  all 
productive  industries  that  contemplate  the 
same  thing.  The  result  would  l)e  that  Con- 
gress would  be  invested,  to  the  exclusion  of 
the  states,  with  the  power  to  resrulate,  not  onlv 
manufactures,  but  also  agriculture,  horticul- 
ture, stock  raising,  domestic  fisheries,  mining 
— in  short,  every  branch  of  human  industry. 
For  it  there  one  of  them  that  does  not  contem- 
plate, more  or  less  clearly,  an  interstate  or 
foreign  market?  Does  not  the  wheat  grower 
of  the  northwest,  and  the  cotton  olanter  of  the 
15]  *south,  plant,  cultivate,  ana  harvest  his 
crop  with  an  eye  on  the  prices  at  Liverpool,  New 
York  and  Chicat^o  ?  The  power  being  vested 
in  Congress  and  denied  to  the  states,  it  would 
follow  as  an  inevitable  result  that  the  duty 
would  devolve  on  Congress  to  regulate  all  of 
these  delicate,  multiform,  and  vital  interests — 
interests  which  in  their  nature  are  and  must  be 
local  in  all  the  details  of  their  successful  man- 
agement. .  .  The  demands  of  such 
fitupervision  would  require,  not  uniform  legis- 
lation geneially  applicable  throughout  the 
United  States,  but  a  swarm  of  statutes  only 
locally  applicable  and  utterly  inconsistent. 
Any  'movement  toward  the  establishment  of 
nilesof  pro<luction  in  this  vast  country,  with 
its  many  different  climates  and  opportunities, 
would  only  be  at  the  sacrifice  of  the  peculiar 
advantages  of  a  large  part  of  the  localities  in 
it.  if  not  of  every  one  of  them.  Ou  the  other 
band,  any  movement  toward  the  local. detailed, 
and  incongruous  legtslntion  required  by  such 
fnterpretatioD  would  be  about  the  widest  pos- 
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sible  departure  from  the  declared  object  of  the 
clause  in  question.  Nor  this  alone.  Even  to 
the  exercise  of  ithe  power  contended  for.  Coo- 
gress  would  be  confined  to  the  regulation,  not 
of  certain  branches  of  industry,  however  nu- 
merous, but  to  those  instances  in  each  and 
every  branch  where  the  producer  contemplated 
an  interstate  market.  These  instances  would 
be  almost  infinite,  as  we  have  seen;  bat  still 
there  would  always  remain  the  possibility,  and 
often  it  would  be  the  case,  that  the  producer 
contemplated  a  domestic  market.  In  that  case 
the  supervisory  power  must  be  executed  by 
the  state;  and  the  interminable  trouble  would 
be  presented,  that  whether  the  one  power  or 
the  other  should  exercise  the  authority  in  ques- 
tion would  be  determined,  not  by  any  general 
or  iotcUi^ble  rule,  but  by  the  secret  and 
changeable  intention  of  the  producer  in  each 
and  every  act  of  production.  A  situation 
more  paralyzing  to  the  state  governments,  and 
more  provocative  of  confiicts  l)etween  the  gen- 
eral government  and  the  states,  and  les^s  likely 
to  liave  been  what  the  framers  of  the  Constitu- 
tion inten<led,  it  would  bedifficult  to  imagine.** 
And  see  Veazie  v.  Moor,  55  U.  S.  14  How.  568, 
574  fl4:  545,  547]. 

In  Gibbons  v.  Ogden,  Brawn  ▼.  Maryland,  and 
other  cases  *oflen  cited,  the  state  laws,  [16 
which  were  held  inoperative,  were  instances  of 
direct  interference  with,  or  regulations  of,  in- 
terstate or  international  commerce;  yet  in 
Eidd  V.  Pearson  the  refusal  of  a  state  to  allow 
articles  to  be  manufactured  within  her  borders 
even  for  export  was  held  not  to  directly  affect 
external  commerce,  and  state  legislation  which, 
in  a  great  variety  of  ways,  affected  interstate 
commerce  and  persons  engaged  in  it.  has  beea 
frequently  sustained  because  the  interference 
was  not  diirect. 

Contracts  combinations,  or  conspiraciet  to 
control  domestic  enterprise  in  manufacture, 
agriculture,  mining,  production  in  ail  Its 
forms,  or  to  raise  or  lower  prices  or  wage^ 
might  unquestionably  tend  to  restrain  external 
as  well  as  dom'^stic  trade,  but  the  restraint 
would  be  an  indirect  result,  however  ioeTilab!e 
and  whatever  its  extent,  and  such  result  would 
not  necessarily  determine  tbe  object  of  the  con- 
tract, combination,  or  conspiracy. 

Again,  all  the  authorities  scree  that  In  order 
to  vitiate  a  contract  or  combination  ft  la  not 
essential  that  its  result  should  be  a  complete 
monopoly:  it  is  sufficient  if  it  really  tends  to 
that  end  and  to  deprive  the  public  of  tbe  ad- 
vantages which  fiow,  from  free  competition. 
Slight  refiection  will  show  that  if  the  national 
power  extends  to  all  contracts  and  combina- 
tions in  manufacture,  agriculture^  mining,  and 
other  productive  industries,  whose  ultimate 
result  may  affect  external  commerce,  conipar- 
atively  little  of  business  o|>erations  and  affairs 
would  be  left  for  state  control. 

It  was  in  the  light  of  well  settled  prlnciplet 
that  the  Act  of  July  2,  1890.  was  framed. 
Congress  did  not  attempt  thereby  to  assert  tke 
power  to  deal  with  mono|X)ly  directly  as  tucb: 
or  to  limit  and  restrict  the  rights  of  corpora 
tions  created  by  the  states  or  the  citizens  of  the 
states  in  the  acquisition,  control,  or  dispositloo 
of  property;  or  to  regulate  or  prescribe  the 
price  or  prices  at  which  such  property  or  tbe 
products  thereof  should  be  sold;  or  to  make 
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criminal  the  acts  of  persons  in  the  acquisition 
and  control  of  properly  wliicb  the  states  of 
their  residence  or  creation  sanctioned  or  per- 
mitted. Aside  from  the  provisions  applicable 
17]  where  Congress  might  exercise  ^municipal 
power,  what  the  law  struck  at  was  combina- 
sioos,  contracts,  and  conspiracies  to  monopolize 
trade  and  commerce  among  the  several  states 
or  with  foreign  nations;  but  the  contracts  and 
ads  of  the  defendants  related  exclusively  to 
the  acquisition  of  the  Philadelphia  refineries 
and  the  business  of  sugar  refining  in  Pennsyl- 
nnia,  and  bore  no  direct  relation  to  commerce 
between  the  states  or  with  foreign  nations. 
Tbe  object  was  manifestly  private  gain  in  the 
maoufacture  of  the  commodity,  but  not 
through  the  control  of  interstate  or  foreign 
commerce.  It  is  true  that  the  bill  alleged  that 
tbe  products  of  these  refineries  were  sold  and 
distributed  among  the  several  states,  and  that 
all  the  companies  were  engaged  in  trade  or 
commerce  with  the  several  states  and  with  for- 
eign nations:  but  this  was  no  more  than  to  say 
tlMt  trade  and  commerce  served  manufacture 
to  fulfill  its  function.  Sugar  was  refined  for 
sale,  and  sales  were  probably  made  at  Phila- 
delphia for  consumption,  and  undoubtedly  for 
icsale  by  the  first  purchasers  throughout  Penn- 
ajlvania  and  other  states,  and  refined  su^ar 
was  also  forwarded  by  the  companies  to  other 

(slates  for  sale.  Nevertheless  it  does  not  follow 
that  an  attempt  to  monopolize,  or  the  actual 
monopoly  of.  the  manufacture  was  an  attempt, 
whether  executory  or  consummated,  to  monop- 
olize commerce,  even  though,  in  order  to  dis- 
pose of  the  product,  the  instrumentality  of 
commerce  was  necessarily  invoked.  There 
was  nothing  in  the  proofs  to  indicate  any  in- 
tention to  put  a  restraint  upon  trade  or  com- 
merce, and  the  fact,  as  we  have  seen,   that 

'Bade  or  commerce  mi|rht  be  indirectly  affected 
was  not  enough  to  entitle  complainants  to  a  de- 
cree. The  subject-matter  of  the  sale  was  shares 
of  manufactunng  stock,  and  the  relief  sought 
was  the  surrender  of  propertv  which  had  al- 
ready passf  d  and  the  suppression  of  tbe  alleged 
iDonopoly  in  manufacture  by  the  restoration 
of  the  status  fuo  before  the  transfers,  yet  the 
Act  of  Congress  only  authorized  the  circuit 
courts  to  proceed  by  way  of  preventing  and 
restraining  violations  of  the  Act  in  respect  of 
contracts,  combinations,  or  conspiracies  in 
lestraint  of  interstate  or  international  trade  or 
commerce. 

Tbe  drcuit  court  declined,  upon  the  plead- 
18]  ings  and  proofs.  *to  grant  the  relief  prayed, 
and  dismissed  the  bill,  and  we  are  of  opinion 
that  tbe  circuit  court  of  appeals  did  not  err 
ia  aiBrmini;  -the  decree. 
Ikoru  affirmed. 

Mr,  Jvstice  Harlan  dissenting: 

Prior  to  tbe  4tb  dajr  of  Marcn,  1892,  the 
American  ^\xs\it  Refinmg  Company,  a  corpo- 
niioo  orsrnnized  under  a  general  statute  of 
New  Jersey  for  the  purpose  of  buying,  manu- 
facturing, retining,  and  selling  sugar  in  differ- 
sntjyfrtt  of  the  eovntry.htu]  obtained  the  control 
of  all  tbe  sufrar  retineries  in  the  United  States 
except  five,  of  which  four  were  owned  and  op- 
erated by  Pennsylvania  corporations — the  E. 
C.  Kniiebt  Company,  the  Franklin  Sugar  Re- 
fining Company,  Bpreckels'  Sugar  Itefining 
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Company,  and  the  Delaware  Sugar  House — 
and  the  oib  r,  by  the  Revere  Sugar  Refinery 
of  Boston.  These  five  corporations  were  ail 
in  active  competition  with  the  American  Sugar 
Refining  Company  and  with  each  otber.  The 
product  of  the  Pennsylvania  companies  was 
about  thirty-three  per  cent,  and  that  of  tbe 
Boston  company  about  two  per  cent,  of  the 
entire  quantity  of  sugar  refined  in  the  United 
SUtes. 

In  March.  1893,  by  means  of  contracts  or 
arrangements  with  stockholders  of  the  four 
Pennsylvania  companies,  the  New  Jersey  cor- 
poration— usin&r  for  that  purpose  iisowo  stock 
— purchased  tbe  stock  of  these  companies,  and 
thus  obtained  absolute  control  of  the  entire 
business  of  sugar  refining  in  tbe  United  States 
except  that  done  by  the  Boston  company, 
which  is  too  small  in  amount  to  be  re^rded 
in  this  discusision. 

"The  object,"  the  court  below  said,  "in  pur- 
chasing the  Philadelphia  refineries  was  to  ol>- 
tain  a  greater  influence  or  more  perfect  control 
over  the  husiness  of  refining  and  selling  sugar 
in  this  country"  This  characterization  of  the 
object  for  which  this  stupendous  combination 
was  formed  is  properly  accepted  in  the  opinion 
of  tbe  court  as  justified  by  the  proof.  I  need 
not  therefore  analyze  the  evidence  upon  this 
point.  In  its  consideration  of  tbe  im  por lant  con- 
stiiutional  question  presented,  this  court  as- 
sumes on  the  record  before  us  *tbat  the  re  [19 
suit  of  the  transactions  disclosed  by  the  plead- 
ings and  proof  was  the  creation  of  a  monopoly 
in  I  he  manufacture  of  a  necessary  of  life.  If 
this  combination,  so  far  as  its  operations  neces- 
sarily or  directly  affect  interstate  commerce, 
cannot  be  restrained  or  suppressed  under  some 
power  granted  to  Congress,  it  will  be  cause  for 
I  egret  that  the  patriotic  statesman  who  framed 
the  Consiitutiondidnot  foresee  the  necessity  of 
investing  the  national  government  with  power 
to  deal  with  gigantic  monopolies  holding  in 
their  grasp,  and  in  juriously  controlling  in  their 
own  interest,  the  entire  trade  among  the  states 
in  food  products  that  are  essential  to  the  com- 
fort of  every  household  in  the  land. 

The  court  holds  it  to  he  vital  in  our  system 
of  government  to  recognize  and  give  effect  to 
both  tbe  commercial  power  of  the  nation  and 
the  police  powers  of  the  states,  to  the  end  that 
the  Union  be  strengthened  and  the  autonomy 
of  the  states  preserved.  In  this  view  I  en- 
tirely concur.  Undoubtedly,  the  preservation 
of  tbe  just  authority  of  the  states  is  an  object 
of  deep  concern  to  every  lover  of  his  country. 
No  greater  calamity  could  befall  our  free  in- 
stitutions than  tUe  destruction  of  that  author- 
ity, by  whatever  means  such  a  result  might  be 
accomplished.  "Without  the  states  in 
union,"  this  court  has  said,"  there  could  be  no 
such  political  body  as  the  United  States." 
Lane  County  v.  Oregon,  74  U.  8.  7  Wall.  71, 
76  [19;  101,  104].  But  it  is  equally  true  that 
the  preservation  of  the  just  authority  of  the 
general  government  is  essential  as  well  to  the 
safety  of  the  states  as  to  the  attainment  of  the 
important  ends  for  which  that  government 
was  ordained  by  the  people  of  the  United 
States;  and  the  destruction  of  that  authority 
would  be  fatal  to  tbe  peace  and  well-being  of 
tbe  American  people.  The  Constitution 
whicl^ enumerated  the  powers  committed  to  the 
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cation  for  objects  of  iDterest  to  the  people  of 
t)l  the  stales  sliould  not,  therefore,  be  sub- 
jected to  an  inierpretatiOD  so  rigid,  technical, 
and  narrow,  that  those  objects  cannot  be  ac- 
complished. Learocd  counsel  in  Oibbotu  y. 
Ogden,  22  U.  8.  «  Wheat.  1,  187  [6:  28,  68], 
h^?in&r  suggested  that  the  Constitution  should 
be  strictly  construed,  this  court,  speaking  bv 
C/tief  Justice  Marshall,8aid  that  when  the  origi- 
nal states  ''converted  their  league  into  a  gov- 
20]ernment,  *when  they  converted  their  Con- 
gress of  Ambassadors,  deputed  to  deliberate  on 
their  common  coucems.  and  to  recommend 
measures  of  general  utility,  into  a  legislature 
empowered  to  enact  laws  on  the  most  interest- 
ing subjects,  the  whole  character  in  which  the 
states  appear  underwent  a  change,  the  extent 
of  which  must  be  determined  by  a  fair  consid- 
eration of  the  instrument  by  which  that 
change  was  effected."  "What  do  gentlemen 
mean."  the  court  inquired,  "by  a  strict  con- 
struction ?  If  they  contend  only  against  that 
enlarged  construction,  which  would  extend 
words  beyond  their  natural  and  obvious  im- 
port, one  might  question  the  application  of  the 
term,  but  should  not  controvert  the  principle. 
If  they  contend  for  that  narrow  construction 
which,  in  support  of  some  theory  to  be  found 
in  the  Constitution,  would  deny  to  the  gov- 
ernment those  powers  which  the  words  of  the 
grant,  as  usually  understood,  import,  and 
which  are  consistent  with  the  general  views 
and  objects  of  the  instrument;  for  that  narrow 
const  ruction,  which  would  cripple  the  govern- 
ment, and  render  it  unequal  to  the  objects  for 
which  it  is  declared  to  be  instituted,  and  to 
which  the  powers  given,  as  fairly  understood, 
render  it  competent:  then  we  cannot  perceive 
the  proprietv  of  this  strict  construction,  nor 
adopt  it  as  the  rule  bv  which  the  Constitution 
is  to  be  expounded.'^  p.  188  [68].  On  the 
same  occasion  the  principle  was  announced 
that  the  objects  for  which  a  power  was 
granted  to  Congress  especially  when  those 
objects  are  expres^sed  in  the  Constitution  itself, 
should  have  great  influence  in  determining  the 
extent  of  any  given  power. 

Congress  is  invested  with  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states.  The  power  to  regulate  is  the 
power  to  prescribe  the  rule  by  which  the  sub- 
ject regulated  is  to  be  governed.  It  is  one 
that  must  be  exercised  whenever  necessary 
throughout  the  territorial  limits  of  the  several 
states.  Cohens  v.  Virginia,  19  U.  8.  6  Wheat. 
264,418  [5:  257.  2»8].  The  power  to  make 
these  regulations  **  is  complete  in  itself,  may 
be  exercised  to  its  utmost  extent,and  acknowl- 
edges no  limitations,  other  than  are  prescribed 
in  the  Constitution."  It  is  plenaiy  because 
vested  in  Congress  "as  absolutely  as  it  would  be 
21]  *in  a  single  government  having  in  its  con- 
stitution the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  Constitution 
of  the  United  States."  It  may  be  exercised 
"whenever  the  subject  exists.''  Oibhons  v. 
Ofjden,  22  U.  S.  9  Wheat.  1,  195.  196  [6:  23, 
69,  70].  In  his  concurring  opinion  in  that 
case,  Mr.  Justice  Johnson  observed  that  the 
grant  to  Congress  of  the  power  to  regulate 
commerce  carried  with  it  the  whole  subject, 
louving  nothing  for  the  state  to  act  upon,  and 
that  "  if  there  was  any  one  object  riding  over 
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every  other  in  the  adoption  of  the  Constitu- 
tion, it  was  to  keep  commercial  intercourse 
amon^  the  states  free  from  all  invidious  and 
partial  restrainte."  p.  231  [78].  "In  all 
commercial  regulations  we  are  one  and  the 
same  people."  Mr.  Justice  Bradby.  speak- 
ing for  this  cpurt,  said  that  the  United  Statee 
are  but  one  country,  and  are  and  must  be  sub- 
ject to  one  system  of  regulations  in  respect  to 
mterstate  commeroe.  Bobbins  v.  S/ielbf^ 
County  Taxing  Diet.  120  U.  8.  489,  494  [80: 
694.  696],  1  Inters.  Com.  Rep.  45. 

What  is  commerce  among  the  states?  The 
decisions  of  this  court  fully  answer  the  ques- 
tion. "Commerce,  undoubtedly,  is  truflac,, 
but  it  is  something  more;  it  is  intercourse."  It 
does  not  embrace  the  completely  interior  traf- 
fic of  the  respective  states — that  which  is 
"carried  on  between  man  and  man  in  a  state, 
or  between  different  parts  of  the  same  state 
and  which  does  not  extend  to  or  affect  other 
states"— but  it  does  embrace  "every  species  of 
commercial  intercourse"  between  the  United 
8tate8  and  foreign  nations  and  among  the 
states,  and,  therefore,  it  includes  such  traffic 
or  trade,  buying,  selling,  and  interchange  of 
commodities,  as  directly  affects  or  necessarily 
involves  the  interests  of  the  People  of  the 
United  States.  "Commerce,  as  the  word  is 
used  in  the  Constitution,  is  a  unit,"  and  "can- 
not stop  at  the  external  boundary  line  of  each 
state,  but  may  be  introduced  into  the  interior." 
"The  genius  and  character  of  the  whole  gov- 
ernment seem  to  be,  that  its-action  is  to  be  ap- 
plied to  all  the  external  concerns  of  tbe 
nation,  and  to  tho^e  internal  concerns  which 
affect  the  states  generaHy" 

These  principles  were  announced  in  Oihbon^ 
▼.  Ogden,  and  have  often  been  approved.  It 
is  the  settled  doctrine  of  this  *court  that  [22^ 
interstate  commerce  embraces  something  more 
than  the  mere  physical  transportation  of  arti- 
cles of  property,  and  the  vehicles  or  vessels  by 
which  such  transportation  is  effected.  In  Mo- 
bile Countv  V.  Kimball,  102  U.  8.  691,  702  [26: 
238,  241]  ft  was  said  that  commerce  with  for- 
eign countries  and  among  the  states,  strictly 
considered,  consist  "in  intercourse  and  traffic, 
including,  in  these  terms,  navigation  and  tbe 
transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale  and  exchange 
of  commodities."  In  Gloucester  Ferry  Co,  v. 
Pennsylvania,  114  U.  8. 196, 203  [29: 158, 161], 
1  Inters.  Com.  Rep.  382,  the  Isnguage  of  the 
court  was:  "Commerce  among  the  states 
consists  of  Intercourse  and  traffic  between  their 
citizens,  and  includes  the  transportation  of 
persons  and  property,  and  the  navigation  of 
public  waters  for  that  purpose,  as  well  os  the 
purchase,  sale,  and  exchange  of  commodities. 
The  power  to  regulate  that  commerce,  as  well 
as  commerce  with  foreign  nations,  vested  in 
Congress,  is  the  power  to  prescribe  the  rules  by 
which  it  shall  be  governed,  that  is,  the  condi- 
tions upon  which  it  shall  be  conducted;  to  de- 
termine when  it  shall  be  free,  and  when  sub- 
ject to  duties  or  other  exactions."  In  Kidd  v. 
Pearson,  128  U.  8.  1.  20  [82:  846.  3501,  » 
Inters.  Com.  Rep.  282,  it  wa«»  said  that  "the 
buying  and  selling,  and  the  transportation  in- 
cidtntal  tlierefo  constitute  commerce."  Inter- 
state commerce  does  not.  therefore,  consist  ia 
.  transportation  simply.    It  includes  the  pur- 
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diaae  and  sale  of  articles  that  are  intended  to 
be  transported  from  one  sHite  to  another^ 
ffreiT  species  of  commercial  iDtercoarse  among 
tlie  states  and  with  foreign  nations. 

lo  Uie  light  of  these  principles,  determining 
as  well  the  soope  of  the  power  to  regulate  com- 
merce among  the  states  as  the  nature  of  such 
commerce,  we  are  to  inquire  whether  the  Act 
of  €k>ngress  of  July  2,  1890,  entillnd  "An  Act 
to  Protect  Trade  and  Commerce  Against  un- 
lawful Restrainst  and  Monopolies"  (26  Stat, 
at  L  209,  chap.  647)  is  repugnan(  to  the  Con- 
ititution. 

By  that  Act  ''every  contract,  combination 
in  the  form  of  trust  or  othertoUe,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the 
tneral  states  or  with  forei&rn  nations,  is  de- 
clared to  be  illegal,  and  eveiy  persou  making 
aoy  such  contract,or  engaging  in  any  such  com- 
231  bination  or  conspiracy,*  is  to  be  deemed 
guilty  of  a  misdemeanor,  and  punishable,  on 
coonction,  by  a  fine  not  exceeding  five  thous- 
aod  dollars,  or  by  imprisonment  not  exceeding 
ooe  year,  or  by  both  said  punishments  in  the 
discretion  of  the  court.  ^  1.  It  is  also  made 
a  misdemeanor,  punishable  in  like  manner, 
for  any  person  to  "monopolize,  or  attempt  to 
moDopolis^,  or  combine  or  conspire  with  any 
other  person  or  persons  to  monopolize,  any 
pan  of  the  trade  or  commerce  among  tfie  iefo- 
ertU  Oatet  or  with  foreim  nations."  ^  2.  The 
act  also  declares  illegal  "every  contract,  com- 
bination in  form  of  trust  or  otherwise,  or  con- 
apiracy,  in  restraint  of  trade  or  commerce  in 
any  territoiy  of  the  United  Slates  or  of  the 
District  of  Columbia,  or  in  restraint  of  trade 
or  commerce  between  any  such  territory  and 
another,  or  between  any  such  territory  or  ter- 
ritories or  any  state  or  states  or  the  District  of 
Columbia,  or  with  foreign  nations,  or  between 
the  District  of  Columbia  and  any  stateor  states 
or  foreign  nations/*  and  prescribes  the  same 
punishments  for  evei^r  person  making  ao^ 
such  contract,  or  engaging  in  any  such  combi- 
nation or  conspiracy.    ^  8. 

The  fourth  section  of  the  Act  is  in  these 
words:  *•§  4.  The  several  circuit  courts  of 
the  United  States  are  hereby  invested  with  ju- 
risdiction to  prevent  and  restrain  violations  of 
this  Act;  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  in  their 
respective  districts,  under  the  direction  of  the 
Ailomcy  General,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition 
setting  forth  the  case  and  prajring  that  such 
vinlniion  shall  be  enjoined  or  otherwise  pro- 
hibited. When  the  parties  complained  of 
shall  have  been  duly  notified  of  such  petition 
the  court  shall  proc^eed.  as  soon  as  may  be,  to 
the  hearing  and  determination  of  the  case;  and 
pendiog  such  petition  and  before  final  decree, 
the  court  may  at  any  time  make  such  tempo- 
rary restrainmsr  order  or  prohibition  as« shall 
be  o'ee  med  just  in  the  premises."  26  Stat,  at  L. 
209,  cliap.  627. 

It  would  seem  to  be  indisputable  that  no 
combination  of  corporations  or  individuals  can, 
fright,  impose  unlawful  restraints  upon  tXer- 
<<afetrade,whetherupon  transportation  or  upon 
rach  interstate  intercourse  and  tralfic  as  precede 
24]  ^transportation,  any  more  than  it  can, 
of  right,  impose  unreasonable  restraints  upon 
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the  completely  internal  traflSc  of  a  state.  The 
supposition  cannot  be  indulged  that  this  gen» 
eral  proposition  will  be  disputed.  If  it  be  true 
that  a  combination  of  corporations  or  individ- 
uals may,  so  far  as  the  power  of  Congress  is^ 
concerned,  subject  interstate  trade,  in  any  of 
its  stages,  to  unlawful  restraints,  the  conclu- 
sion is  inevitable  that  the  Constitution  has 
failed  to  accomplish  one  primary  object  of  the- 
Union,  which  was  to  place  commerce  among 
the  states  under  the  control  of  the  common^ 
government  of  all  the  people,  and  thereby  re- 
lieve or  protect  it  against  burdens  or  restrictions 
imposed,  by  whatever  authority,  for  the  bene- 
fit of  particular  localities  or  special  interests. 

The  fundamental  inquiry  in  this  case  is. 
What,  in  a  legal  sense,  is  an  unlawful  restrain! 
of  trade? 

Sir  William  Erie,  formerly  Chief  Justice  of 
the  Common  Pleas,  in  his  essay  on  the  Law 
Relating  to  Trade  Unions,  well  said  that  "re- 
straint of  trade,  according  to  a  general  prin- 
ciple of  the  common  law,  is  unlawful;"  that 
"at  common  law  every  person  has  individu* 
ally,  and  t?ie  pvblic  also  have  eoUecHvelu,  a  right 
to  require  that  the  course  of  trade  should  be 
kept  free  from  unreasonable  cbstruction;"  and 
that  "the  right  to  a  free  course  for  trade  is  of 
^reat  importance  to  commerce  and  productive 
industry,  and  has  been  carefully  maintained 
by  those  who  have  administered  the  common 
law."    pp.  5-7. 

There  is  a  partial  restraint  of  trade  which, 
in  certain  circumstances,  is  tolerated  by  the 
law.  The  rule  upon  that  subject  is  stated  ia 
Oregon  Steam  Nav,  Co,  v.  Winsor,  87  U.  8.,  20 
Wall.  64.  66  [22:  815,  818],  where  it  was  said 
that  "an  agreement  in  general  restraiul  of 
trade  is  illegal  and  Toid;  but  an  agreement 
which  operates  merely  in  partial  restraint  of 
trade  is  good,  provided  it  be  not  unreasonable 
and  there  be  a  consideration  to  support  it.  la 
order  tliat  it  may  not  be  unreasonable,  the  re- 
straint imposed  must  not  be  larger  than  is  re- 
quired for  the  necessary  protection  of  the  party 
with  whom  the  contract  is  made.  A  contract, 
even  on  good  consideration,  not  to  use  a  trade 
anywhere  in  England  is  held  void  in  tbatcoun* 
tiy  as  being  too  general  a  restraint  of  trade." 
Homer  v.  Urates,  7  Bing.  743. 

*But  a  general  restraint  of  trade  has  often [25> 
resulted  from  combinations  formed  for  the  pur- 
pose of  controlling  prices  bv  destroving  the 
opportunity  of  buyers  and  sellers  to  deal  with 
each  other  upon  the  basis  of  fair,  open,  free 
competition.  Combinations  of  this  character 
have  frequently  been  the  subject  of  judicial 
scrutiny,  and  have  always  been  condemned  as 
illegal  because  of  their  necessary  tendency  to 
restrain  trade.  Such  combinations  are  against 
common  right  and  are  crimes  against  the  pub- 
lic. To  some  of  the  cases  of  that  character  it 
will  be  well  to  refer. 

In  Morris  Run  Coal  Co,  ▼.  Barclay  Coal  Co., 
68  Pa.  178,  183-187,  8  Am.  Rep.  159.  the 
principal  question  was  as  to  the  validity  of  a 
contract  made  betweeu  five  coai  corporations 
of  Pennsylvania,  by  which  thev  divided  be- 
tween themselves  two  coal  regions  of  which 
they  had  the  control.  The  referee  in  the  case 
found  that  those  companies  acquired  under 
their  arrangement  the  power  to  control  the  en- 
tire market  for  bituminous  coal  in  the  northern 
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part  of  tbe  state,  and  their  combiDatioo  was. 
therefore,  a  restraint  upon  trade  and  agaiDst 
public  policy.  In  response  to  the  suggestion 
that  the  real  purpose  of  the  combination  was 
to  lessen  expenses,  to  advance  the  quality  of 
«oaI,  and  to  deliver  it  in  the  markets  intended 
to  be  supplied  in  the  best  order  to  the  con- 
sumer, the  supreme  court  of  Pennsylvania 
•said:  "  This  is  denied  by  the  defendants;  but 
it  seems  to  us  it  is  immaterial  whether  these 
positions  are  sustained  or  not.  Admitting  their 
•correctness,  it  does  not  follow  that  these  ad- 
vantages redeem  the  contract  from  the  obnox- 
ious effects  so  strikingly  presented  by  the 
referee.  The  important  fact  is  that  these  com- 
panies control  this  immense  coal  field;  that  ii 
is  the  great  source  of  supply  of  bituminous 
•coal  to  the  state  of  Kew  Yors  and  large  terri- 
tories westward;  that  by  this  contract  they 
<X)ntrol  the  price  of  coal  in  this  extensive  mar- 
ket, and  make  it  bring  sums  it  would  not  com- 
mand if  left  to  the  natural  laws  of  trade;  that 
it  concerns  an  article  of  prime  necessity  for 
many  uses;  that  its  operation  is  general  in  this 
lar^  region,  and  affects  all  who  use  coal  as  a 
fuel,  and  this  is  accomplished  by  a  combination 
or  all  the  companies  engaged  in  this  branch  of 
26J  business  *in  tbe  largu  region  where  they 
-operate.    The  combination  is  wide  in  scope, 

4eneral  in  its  influence,  and  injurious  in  effects. 
*hese  bein^  its  features,  the  contract  is  against 
public  policy,  illegal,  and  therefore  void." 
Again,  in  the  same  case:  '*  The  effects  pro 
-duced  on  the  public  interests  lead  to  the  con- 
sideration of  another  feature  of  great  weight 
in  determining  the  illegality  of  the  contract,  to 
wit,  the  combination  resorted  to  by  these  five 
companies.  Singly  each  might  have  suspended 
•deliveries  and  sales  of  coal  to  suit  its  own  in- 
terests, and  might  liave  raised  the  price,  even 
Ihough  this  might  have  been  detrimental  to 
the  public  interest.  There  is  a  certain  freedom 
which  must  be  allowed  to  every  one  in  the 
xnanngement  of  his  own  affairs.  When  com- 
petition is  left  free,  individual  error  or  folly 
will  generally  find  a  corrective  in  the  conduct 
of  others.  But  here  is  a  combination  of  all  the 
companies  operating  in  theBlossburgand  Bar- 
olay  regions,  and  controlling  their  entire  pro- 
ductions. They  have  combined  together  to 
govern  the  supply  and  the  price  of  coal  in  all 
the  markets  from  the  Hudson  to  the  Mississippi 
river,  and  from  Pennsylvania  to  the  lakes. 
This  combination  has  a  power  in  its  confed- 
•crated  form  which  no  individual  action  can 
confer.  The  public  inteibiit  must  succumb  to 
it,  for  it  has  left  no  competition  free  to  correct 
its  baleful  influence.  W  hen  the  supply  of  coal 
is  suspi'nded  the  demand  for  it  becomes  im- 
portunate, and  prices  must  rise.  Or  if  the 
supply  goes  forwanl,  the  price  fixed  by  the 
oonfeoei  atcs  must  accompany  it.  The  domes- 
tic hearth,  the  furnaces  of  the  iron  master,  and 
the  fires  of  the  manufacturer,  all  feci  the  re- 
straint, while  many  dependent  hands  are  par- 
•alyzed  and  hungry  mouths  are  stinted.  The 
influence  of  a  Irtck  of  supply  or  a  rise  in  the 
price  of  an  article  of  such  prime  necessity 
oannot  be  measured.  It  permeates  the  entire 
mass  of  communitv,  and  leaves  few  of  its 
members  untouched  by  its  withering  blight. 
Such  a  combination  is  more  than  a  contract;  it 
ia  an  offence.    *  I  take  it,'  said  Gibson,  J.,  *  a 


combination  is  criminal  whenever  the  act  to 
be  done  has  a  necessary  tendency  to  prejudice 
the  public  or  to  oppress  individuals,  by  unjustly 
subjecting  them  to  the  power  ot  tue  coaf^- 
erates,  and  giving  effect  to  the  purpose  of  tbe 
^latter,  whet  her  ofextortion  or  of  mi,scbief.'[27 
Com,  ▼.  Carlisle,  Bright.  40.  In  all  such  com- 
binations where  the  purpose  is  injurious  or  un- 
lawful, the  gist  of  the  offense  is  the  conspiracy. 
Men.can  often  do  by  the  combination  of  many 
what  severally  no  one  could  accomplish,  anil 
even  what  when  done  by  one  would  be  inno- 
cent" "  There  is  a  potency  in  numbers  when 
combined,  which  the  law  cannot  overlook, 
where  injury  is  the  consequence." 

This  case  in  the  supreme  court  of  Pennsyl- 
vania was  cited  with  approval  in  Arnot  ▼. 
PiU8ton  d  E,  Coal  Co,,  68  N.  Y.  558.  565,  23 
Am.  Bcp.  190,  which  involvea  the  validity  of 
a  contract  between  two  coal  companies,  tbe 
object  and  effect  of  which  was  to  give  one  of 
them  the  monopoly  of  the  trade  in  coal  in  a 
particular  region,  by  which  the  price  of  that 
commodity  could  be  artificially  enhanced. 
The  court  of  appeals  of  New  York  held  that 
"a  combination  to  effect  such  a  purpo<i^  is 
inimical  to  the  interests  of  the  public,  and  ibat 
all  contracts  designed  to  effect  such  an  end  are 
contrary  to  public  policy,  and  therefore  ille> 
gal.  ...  If  they  should  be  susuined,  tbe 
prices  of  articles  of  pure  necessity,  such  as 
coal,  flour  and  other  indispeosable  commodi- 
ties, mi^ht  be  artificially  raised  to  a  ruinous 
extent  far  exceeding  any  naturally  resulting 
from  tbe  proportion  bet«veen  supply  and  de- 
mand. No  illustration  of  the  mischief  of  sadk 
contracts  is  perhaps  more  apt  than  a  monopoly 
of  anthracite  coal,  the  region  of  the  producUoo 
of  which  is  known  to  be  limited.'^  See  alao 
Hooker  T.  VandetoaUr,  4  Denio,  25%,  47  Am. 
Dec  258;  Stanton  ▼.  Alien,  5  Denio,  434,  49 
Am.  Dec.  282;  Saratoga  County  Banky.  King, 
44  N.  Y.  87. 

In  'central  Ohio  Salt  Co.  ▼.  Guthrie,  Vi  Ohio 
St.  666.  672,  the  principal  question  waa  as  to 
the  legality  of  an  association  of  substantiallT 
all  the  manufacturers  of  salt  In  a  large  mU 
producing  territorjr.  After  adverting  to  tba 
rule  that  contracts  in  j^neral  restraint  of  trade 
are  against  public  policy,  and  to  tbe  agreement 
there  in  question,  said:  "  Public  policy,  un* 
questionuuly,  favors  competition  in  tiade  to 
the  end  that  its  commodities  may  be  afforded 
to  the  consumer  as  cheaply  as  possible,  and  is 
opposed  to  monopolies,  which  tend  to  advance 
market  prices,  to  tbe  injury  of  the  general  puh- 
lia  .  .  .  *The  clear  tendency  of  such  an  (28 
agreement  ii  to  establ  sh  a  monopoly,  and  to 
destroy  competition  in  trade,  and  for  that 
reason,  on  grounds  of  public  policy,  the  cooris 
will  not  aid  in  its  enforcement  It  is  no  answer 
to  say  that  competition  in  the  salt  trade  was 
not  in  fact  destroyed,  or  that  tbe  price  of  tbe 
comjnoditv  was  not  unreasonably  advanced. 
Courts  will  not  stop  to  inquire  as  to  the  degree 
of  injury  inflicted  upon  the  public:  it  is  enough 
to  know  that  the  inevitable  tendency  of  suich 
contracts  is  injurious  to  the  public. 

In  Craft  t.  McConough^,  7t)  IIL  849,  849, 
850.  22  Am.  Rep.  171,  which  related  to  a  cooi- 
bination  between  all  tbe  grain  dealers  of  a  par- 
ticular town  to  stifle  competition,  andtoob^ 
tain  control  of  tbe  price  of  graio,  the  suprcfoe 
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court  of  IlliDois  said:  "While  the  argument, 
upuo  its  face,  would  seem  to  iodicate  that  the 
iwrties  had  formed  a  copartnership  for  the 
purpose  of  trading  in  grain,  yet,  from  the  terms 
•of  the  contract,  and  the  other  proof  in  the 
record,  it  is  apparent  that  the  true  object  was, 
to  form  a  secret  combination  which  would 
stifle  all  competition,  and  enable  the  parties, 
by  secret  and  fraudulent  means,  to  control  the 
price  of  grain,  cost  of  storage,  and  expense  of 
shipment.  In  other  words,  the  four  firms,  by 
a  shrewd,  deep-laid,  secret  combination,  at- 
t^npted  to  control  and  monopolize  the  entire 
grain  trade  of  the  town  and  surrounding  coun- 
try.  That  the  effect  of  this  contract  was  to 
restrain  the  trade  and  commerce  of  the  coun- 
try, is  a  proposition  that  cannot  be  successfully 
•denied.  We  understand  it  to  be  a  well  settled 
rule  of  law,  that  an  agreement  in  general  re- 
«tndQt  of  trade  is  contrary  to  public  policy,  il- 
iegal  and  Toid,  but  an  agreement  in  partial  or 
particular  restraint  upon  trade  has  been  held 
good,  where  the  restraint  was  only  partial, 
consideration  adequate,  and  the  restriction  rea- 
aonable."  "While  these  parties  were  in  busi- 
ness, in  competition  with  each  other,  they  had 
the  nndoubted  right  to  establish  their  own 
Tares  for  grain  stored  and  commissions  for 
shipment  and  sale.  They  could  pay  as  high  or 
low  a  price  for  grain  as  they  saw  proper,  and 
as  they  ronld  make  contracts  with  the  pro- 
ducer. So  long  as  competition  was  free,  the 
interest  of  the  public  was  safe.  The  laws  of 
trade,  in  connection  with  the  right  of  compe- 
29jiiiion,  was  all  the  'guaranty  the  public  re- 
•qtiired.  but  the  secret  combination  created  by 
the  contract  destroyed  all  competition  and  cre- 
ated a  monoply  against  which  the  public  in- 
terest hud  no  proicction." 

These  principlis  >%ere  applied  in  People  y, 
Ch,eano  Ga$  Trvat  Co.,  8  L.  K.  A.  497, 130  Dl. 
169.  292,  297,  which  involved  the  validity  of  a 
corporation  formed  for  the  purpose  of  opera- 
ting j?ii3  works,  and  of  manufacturing  and 
veiling  gns,  and  ^  hich,  for  the  purpose  of  de- 
stroy fog  competition,  ac(|uired  the  stock  of  four 
•otbergas  companies,  and  thereby  obtained  a 
monopoly  in  the  business  of  furnishing  illu- 
minating  gas  to  the  city  of  Chicago  and  its  in- 
kabitaota.  The  court,  in  declaring  the  organi- 
sation of  the  company  to  be  illegal,  said: 
"Tbe  fact  that  the  api  ellee,  almost  immedi- 
addy  after  its  or|!anizatton,  lx)ught  up  a  ma- 
jority of  the  shares  of  stock  of  each  of  these 
•companies,  shows  tbnt  it  was  not  making  a 
mere  investment  of  surplus  funds,  but  that  it 
4eBijgiied  and  intended  to  bring  the  four  com- 
panies nnder  its  control,  and  by  crushing  out 
ctmipetltion  to  monopolize  the  gas  business  in 
•Chicago."  "Of  what  avail"  said  the  court  "is 
It  that  any  number  of  gas  companies  may  be 
formed  under  the  L^eneral  incorporation  law,  if 
«  giant  trnst  company  can  be  clothed  with  the 
power  of  buying  up  and  holding  the  stock  and 
property  of  such  compauitfS,  and,  through  the 
control  thereby  attained,  can  direct  all  their 
-operations  and  weld  them  into  one  huge  com- 
Iwiaiionr 

So.  in  India  Bagging  Ano.  ▼.  Koek,  14  La. 
Aim.  168,  where  the  court  passed  upon  the  le- 
nlity  of  an  association  of  various  commercial 
ilrms  in  New  Orleans  that  uere  engaeed  in  the 
«a]e  of  India  bagging,  it   was  said:    "The 


agreement  between  the  parties  was  palpably 
and  unequivocally  a  combination  in  restraint 
of  trade,  and  to  enhance  the  price  in  the  mar- 
ket of  an  article  of  primary  necessity  to  cotton 
planters.  Such  combinations  are  contrary  to 
public  order,  and  cannot  be  enforced  in  a  court 
of  justice." 

In  Santa  Clara  Valley  Mill  <ft  L.  Co.  v. 
Eayen,  76  Cal.  887,  ^90,  which  related  to  a 
combination,  the  result  of  certain  contracts 
among  certain  manufacturers,  the  court  found 
that  the  object,  purpose,  and  consideration  of 
those  contracts  was  to  form  a  combination 
among  nil  the  manufacturers  of  *lumber  [30 
at  or  near  a  particular  place,  for  the  sole  pur- 
pose of  increasing  the  price  of  that  article, limit- 
ing the  amount  to  be  manufactured,  and  giving 
certain  parties  the  control  of  all  lumber  manu- 
factured near  that  place  for  the  year  1881,  and 
of  the  supply  for  thai  year  in  specified  counties. 
It  held  the  combination  to  be  illegal,  observing 
that  "among  the  contracts  illegal  at  common 
law,  because  opposed  to  public  policy,  were 
contracts  in  general  restraint  of  trade;  contracts 
between  individuals  to  prevent  competition  and 
keep  up  the  prices  of  articles  of  utility."  It 
further  said  that  while  the  courts  had  nothing 
to  do  with  the  results  naturally  flowing  from 
the  laws  of  demand  and  supply,  they  would 
not  respect  agreements  made  for  the  purpose 
of  "taking  trade  out  of  the  realm  of  corapt'ti- 
tion,  and  theieby  enhancing  or  depressing 
prices   of  com  m ud  i ties. " 

A  leading  case  on  the  question  as  to  what 
combinations  are  Illegal  as  being  in  general 
restraint  of  trade,  is  Rinhardson  v.  Ktihl,  6  L. 
R.  A.  467,  77  Mich.  632,  6b5.  657,  660,  which 
related  to  certain  agt  cements  connected  with 
the  business  and  0|>erations  of  the  Diamond 
Match  Company.  From  the  report  of  the 
case  it  appears  that  that  company  was  or/;an- 
ized,  under  the  laws  of  Connecticut,  for  the 
purpose  of  uniting  in  one  corporntion  all  the 
match  manufactories  in  the  United  Slates,  and 
to  monopolize  and  c<)ntrol  the  business  of  mak- 
ing al|  the  friction  matches  in  the  countrv,  and 
esiabHsh  the  price  thereof.  To  that  cndi  it  Iw- 
came  necessarj-,  among  other  things,  to  buy 
many  plants  that  had  become  established  or 
were  about  to  be  established,  as  well  as  the 
properly  used  in  connection  therewith.  Chief 
Justice  Sherwood  of  the  supremo  court  of 
Michigan  said:  **The  sole  object  of  the  cor- 
poration is  to  make  money  by  havinc  it  iu  its 
power  to  raise  the  price  of  the  article,  or  di- 
minish the  quantity  to  be  made  and  used,  at  its 
pleasure.  Thus  both  the  supply  of  the  article 
and  the  price  thereof  are  made  to  depend 
upon  the  action  of  a  half  dozen  individuals, 
more  or  less,  to  satisfy  their  cupidity  and 
avarice,  who  may  happen  to  have  the  control- 
ling intei^t  in  this  corporation— an  artificial 
person,  governed  by  a  single  motive  or  purpose, 
which  is  to  accumulate  money  regardle<;s  of  the 
wants  or  *  necessities  of  over  60,000,000  [31 
people.  The  article  thus  completely  under 
their  control,  for  the  last  fifty  years,  has  come 
to  be  regarded  as  one  of  necessity,  not  only  in 
every  household  in  the  land,  but  one  of  daily 
use  by  almost  every  individual  in  the  country. 
It  is  difficult  to  conceive  of  a  monopoly  which 
can  affect  a  Greater  number  of  people,  or  one 
more  extensive  in  its  effect  on  the  country, 
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tbao  tliat  of  the  Diamond  Match  Company.  It 
was  to  aid  that  company  in  its  purposes  and  in 
carrying  out  its  object  ibatthe  contract  in  this 
case  was  made  between  those  parties,  and 
which  we  are  now  asked  to  aid  in  enforcing. 
Monopoly  in  trade,  or  in  any  kind  of  business 
in  this  country,  is  odious  to  our  form  of  gov- 
ernment. It  is  sometimes  permitted  to  aid  the 
government  in  carryin^i:  on  a  great  public  en- 
terprise or  public  work  under  governmental 
control  in  the  interest  of  the  pubHa  Its  tend- 
ency is,  however,  destructive  of  free  institu- 
tion! and  repugnant  to  the  instincts  of  a  free 
people,  and  contrary  to  the  whole  8C0i)e  and 
spirit  of  the  Federal  Constitution,  and  is  not 
allowed  to  exist  under  express  provisions  in 
several  of  onr  state  constitutions.  .  .  .  All 
combinations  among  persons  or  corporations 
for  the  purpose  of  raising  or  controlling  the 
prices  of  merchandise,  or  any  of  the  neces- 
saries of  life,  are  monopolies  and  intolerable; 
and  ought  to  receive  the  condemnation  of  all 
courts. 

in  the  same  case,  Mr.  Justice  Champlin, 
with  whom  Mr,  Justice  Campbell  concurred, 
said:  "There  is  no  doubt  that  all  the  parties 
to  this  suit  were  active  participants  in  perfect- 
ing the  combination  called  the  Diamond  Match 
Company,  and  that  the  present  dispute  grows 
out  of  that  transaction,  and  is  the  fniit  of  the 
scheme  by  which  all  competition  in  the  manu- 
facture 01  matches  was  stifled,  oppof^ition  in  the 
business  crushed,  and  the  whole  business  of 
the  country  in  that  line  engro'psed  by  the  Dia- 
mond Match  Company.  Such  a  vast  combi- 
nation has  been  entered  into  under  the  above 
name  is  a  menace  to  the  public.  Its  object 
and  direct  tendency  is  to  prevent  free  and  fair 
competition,  and  '  control  prices  throughout 
the  national  domain.  It  is  no  answer  to  say 
that  this  monopoly  has  in  fact  reduced  (he  price 
of  friction  matches.  That  policy  may  have 
been  necessary  to  crush  competition.  The 
32]  *  facts  exist  that  it  rests  in  the  discretion  of 
this  company  at  any  time  to  raise  the  price  to 
an  exorbitant  degree.  Stich  combmations 
have  frequently  been  condemn^  by  courts 
as  unlawful  and  against  public  policy."  See 
also  Raymond  v.  Leavitt,  40  Mich.  447, 41  Am. 
Rep.  170,  and  Texas  Standard  Cotton  OU  Co. 
V.  Adoue,  16  L.  R.  A.  598,  88  Tex.  650. 

This  extended  reference  to  adjudged  cases 
relating  to  unlawful  restraints  upon  the  in- 
terior traffic  of  a  state  has  been  made  for  the 
purpose  of  showing  that  a  combhsation  such 
as  that  organized  under  the  name  of  American 
Sugar  Refining  Company  has  been  uniformly 
held  by  the  courts  of  the  states  to  he  against 
public  policy  and  illegal  because  of  its  neces-, 
sary  tendency  to  impose  improper  restraints 
upon  trade.  And  such,  I  take  it,  would  be 
the  judgment  of  any  circuit  court  of  the 
United  States  in  a  case  between  parties  in  which 
it  became  necessarr  to  determine  the  question. 
The  judgments  of  the  state  courts  rest  upon 
general  principles  of  law,  and  not  necessarily 
upon  statutory  provisions  expressly  condemn- 
ing restraints  of  trade  imposed  by  or  resulting 
from  combinations.  Of  course,  in  view  of  the 
authorities,  it  will  not  be  doubted  that  it  would 
be  competent  for  a  state,  under  the  power  to 
regulate  its  domestic  commerce  ai<d  for  the 
purpose  of  protecting  its  people  against  fraud 

83a 


and  injustice,  to  make  it  a  public  offense  pun* 
isbable  by  fine  and  imprisonment,  or  for  indi- 
viduals or  corporations  to  make  contracts,  forto 
combinations,  orengagein  conspiracies,  which 
unduly  restrains  trade  or  commerce  carried  oa 
within  its  limits,  and  also  to  authorize  the  in- 
stitution of  proceedings  for  the  purpose  of 
annulling  contracts  of  that  character,  as  well  a» 
of  preventing  or  restraining  such  combination* 
and  conspiracies. 

But  there  is  a  trade  among  the  several  states 
which  is  distinct  from  that  carried  on  withia 
the  territorial  limits  of  a  state.  The  regula- 
tion and  control  of  the  former  is  committed  bj^ 
the  national  Constitution  to  Congress.  Com- 
merce among  the  states,  as  this  court  has  de- 
clared, is  a  unit,  and  in  respect  of  that  com- 
merce this  is  one  country,  and  we  are  ooo 
people.  It  may  be  regulated  by  rules  applica- 
ble to  every  part  of  the  United  States,  and  state 
lines  and  state  jurisdiction  cannot  Inter  |33 
fere  with  the  enforcement  of  such  rules.  The 
jurisdiction  of  the  general  i^ovemment  extends 
over  every  foot  of  territory  within  the  United 
States.  Under  the  power  with  which  it  is  in- 
vested. Congress  may  remove  unlawful  ob- 
structions, of  whatever  kind,  to  the  free  course 
of  trade  among  the  states.  In  so  doins;  it 
would  not  interfere  with  the ''autonomy  of  the 
states,"  because  the  power  thus  to  protect  in- 
terstate commerce  is  expressly  given  by  tiie 
people  of  all  1  he  states.  Interstate  intercourse, 
trade,  and  trathc  is  absolutely  free,  except  a* 
such  intercourse,  tnide,  or  trafilc  may  ht  in- 
ciden tally  or  indirectly  affected  by  the  exercise 
by  the  state  of  their  reserved  policy  powers. 
Sfitrlock  y.  AUing,  98  U.  &  99,  108,  [28:  819,. 
820].  It  is  the  Constitution,  the  supreme  law 
of  the  Innd,  which  invests  Congress  uith  power 
to  protect  commerce  among  the  states  airanisC 
burdens  and  exactions  arising  from  unlawful  re- 
straints by  whatever  authority  imposed.  Surely 
a  rifsht  secured  or  granted  by  that  instruaent  is 
under  the  protection  of  the  government  which 
that  instrument  creates.  Any  combination, 
therefore,  that  disturbs  or  unreasonably  ot>- 
structs  freedom  in  buyine  and  selling  articles 
manufactured  to  be  sold  to  persons  in  other 
states  or  to  be  carried  to  other  states — a  freedoiQ 
that  cannot  exist  if  the  right  to  buy  and  sell  is 
fettered  by  unlawful  restraints  that  crush  out 
competition — affects,  not  incidentally,  but 
directly  the  people  of  all  the  states;  and 
the  remedy  for  such  an  evil  is  found  only 
in  the  exercise  of  powers  confided  to  a  govern- 
ment which,  this  court  has  said,  was  the  gov- 
ernment of  all,  exercising  powers  delegated  br 
all,  representing  all,  actin^f or  all  Mc  Cu  ih^ch 
T.  Maryland,  17  U.  8.  9  Wheat.  406  [4:  601  J. 

It  has  been  argued  that  a  com^iinatioB  be- 
tween corporations  of  different  states,  or 
between  the  stockholders  of  such  corporations, 
with  the  object  and  effect  of  controlling  noi 
simply  the  manufacture  but  the  price  of  refined 
sugar  throughout  the  whole  of  the  United 
States— which  is  the  case  now  before  us — can- 
not be  held  to  be  in  restraint  of  * 'commerce 
among  the  states"  and  amenable  to  nationa. 
authority,  without  conceding  that  the  genera* 
government  has  authority  to  say  what  shall  and 
what  shall  -not  tie  manufactured  in  the  severU 
states.  ^Kidd  v.  Pearson,  128  U.  a  1  [82:  [34 
846j,  9  Inters.  Com    Rep.   283,  was  cited   la 
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trfoiDefit  as  sapportiog  that  view.  lo  that 
<ae  the  sole  questioo  was,  whether  the  state  of 
lows  could  fortHd  the  manufacture  within  its 
timita  of  ardent  spirits  intended  for  sale  niti- 
Bitelj  in  other  states.  This  court  held  that 
ibe  mtnufacture  of  intoxicating  liquors  in  a 
sute  it  none  the  less  a  husiness  within  the  state 
fobject  to  state  control  because  the  manufac- 
tar«r  may  intend,  at  his  convenience,  to  export 
iodi  liquors  to  foreign  countries  or  to  other 
Mates.  The  authority  of  the  slates  over  the 
Dsoafscture  of  strong  drinks  within  their  re- 
tpeciiTe  Jurisdictions  was  referred  to  their 
pJnsry  power,  never  surrendered  to  the  na- 
tioDal  government,  of  providing  for  the  health, 
aorals  and  safety  of  their  people. 

Tbstcase  presented  no  question  as  to  a  com- 
foioation  to  monopolize  the  sale  of  ardent 
spirits  manufactured  in  Iowa  to  he  sold  in 
other  jits tes — no  question  as  to  combinations 
ic  lestraint  of  trade  as  involved  in  the  buying 
and  «elling  of  articles  that  are  intended  to  go, 
and  do  go,  and  will  always  go,  into  commerce 
ibrougbout  the  entire  country,  and  are  used 
bj  the  people  of  all  the  states,  and  the  making 
or  maoufacturing  of  which  no  state  could  for- 
bid, coDsistently  with  the  liberty  that  evervone 
bas  of  pursuing,  without  undue  restrictions, 
the  ordinary  callings  of  life.  There  is  no  dis- 
pote  here  as  to  the  lawfulness  of  the  business 
of  refining  sui^ir,  apart  from  the  undue  re- 
«trtiDt  which  the  promoters  of  such  business, 
nbo  bave  combined  to  control  prices,  seek  to 
pot  upon  the  freedom  of  interstate  traflSc  in 
tbtt  article. 

It  may  be  admitted  that  an  Act  which  did 
ootbing  more  than  forbid,  and  which  had  no 
other  object  than  to  forbid,  the  mere  refining 
of  sugar  in  any  state,  would  be  in  excess  of 
soy  power  irranted  to  Congress.  But  the  Act 
of  1800  is  not  of  that  character.  It  docs  uot 
strike  at  the  manufacture  simply  of  aiticlcs 
that  are  legitimate  or  recognized  subjects  of 
commerce,  but  at  combiuations  that  uuduly 
nstrain.  because  they  monopolize,  the  buying 
sod  selliog  of  articles  which  are  to  fro  iuto  in- 
terstate commerce.  In  State  v.  Sfetoart,  69 
Vu  273,  286.  6  Am.  Rep.  710,  it  was  said  that 
if  a  combination  of  persons  "  seek  to  rc<*train 
fraie,  or  tend  to  the  destruction  of  the  moterial 
35]  *property  of  the  country,  they  work  in- 
jury to  the  whole  people."  And  in  State  v. 
CUdden,  55  Conn.  46,  75,  the  court  said: 
yAoy  one  man.  or  any  one  of  several  men  act- 
ioe  independently,  i^  powerless;  but  when  sev- 
eral combine  and  direct  their  united  energies 
to  the  accomplishment  of  a  bad  purpose,  the 
combination  is  formidable.  Its  power  for  evil 
iocreases  as  its  numbers  increase.  .  .  .  The 
combination  becomes  dangerous  and  subversive 
<)f  Ibe  rights  of  others,  and  the  law  wisely  says 
it  is  t.  crime.  Chief  JutUu  Gibson  well  said  m 
Oon.  V.  CarlUU,  Bright.  86,  89,  40:  "There 
is  between  the  difTerent  parts  of  the  body  pol- 
itic a  reciprocity  of  action  on  each  other, 
which,  like  the  action  of  antagonizing  muscles 
in  the  natural  body,  not  only  prescribes  to 
each  its  appropriate  state  and  action,  but  reg- 
ulates the  motion  of  the  whole.  The  effort  of 
S!)  individual  to  disturb  this  equilibrium  can 
«eferbe  perceptible,  nor  carry  the  opeintion 
of  bis  interest  or  that  of  any  other  indtvidnnl 
^yond  the  limits  of  fair  competition;  but  the 


increase  of  power  by  'combination  of  means, 
being  in  geometrical  proportion  to  the  uumbct 
concerned,  an  association  may  be  able  to  ^rive 
an  impulse,  not  only  oppressive  to  individuals, 
but  mischievous  to  the  public  at  large;  and  it 
is  the  employment  of  an  engine  so  powerful 
and  dangerous  that  gives  criminality  to  an  act 
that  would  be  perfectly  innocent,  at  least  in  a 
legal  view,  when  done  by  ^n  individual." 
These  principles  underlie  the  Act  of  Con- 
gress, which  has  for  its  sole  object  the  protec- 
tion of  such  trade  and  commerce  as  the  Con- 
stitution confides  to  national  control,  and  the 
question  is  presented  whether  the  combination 
assailed  by  this  suit  is  an  unlawful  restraint 
upon  interstate  trade  in  a  necessary  article  of 
food  which,  as  every  one  knows,  has  always 
entered,  now  enters,and  must  continue  to  enter, 
in  vast  quantities,  into  commerce  among  the 
states. 

In  Kidd  V.  Psarson  we  recognized,  as  had 
been  done  in  previous  cases,  the  distinction  be- 
tween the  mere  transportation  of  articles  of  in- 
terstate commerce  and  the  purchasing  and 
selling  that  precedes  transportation.  It  is  said 
that  manufacture  precedes  commerce,  and  is 
not  a  part  of  it.  But  it  is  equally  true  that 
when  manufacture  ends,  that  which  has  been 
'manufactured  becomes  a  subject  of  com-[3B 
merce;  that  buying  and  selling  succeed  manu- 
facture, come  into  existence  after  the  process  of 
manufacture  is  completed,  precede  transporta- 
tion, and  are  as  much  commercial  inter,  otirse. 
where  articles  are  bought  to  t>e  carried  from  one 
state  to  another,  as  is  the  manual  transportation 
of  such  articles  after  they  have  been  so  pur- 
chased. The  distinction  was  recognized  by 
tbis  court  in  Gibbons  v.  Ogden,  where  the  prin- 
cipal question  was  whether  commerce  included 
navigation.  Both  the  court  and  counsel  rec- 
o.::?nized  buying  and  selling  or  barter  as  in- 
cluded in  commerce.  Cli^f  Justice  Marshall 
said  that  the  mind  can  scarcely  conceive  a  sys- 
tem for  regulating  commerce,  which  was  ''coo- 
fined  to  prescribing  rules  for  the  conduct  of 
individuals  in  the  actual  employment  nf  buy- 
ing and  selling,  or  of  barter.^'  22  U.  8. '9 
Wheat.  189.  190  r6:  68]. 

The  power  of  Congress  covers  and  protects 
the  al)solute  freedom  of  such  intercourse  and 
trade  among  the  states  as  may  or  must  suc- 
ceed inanufacture  and  precede  transportation 
from  the  place  of  purchase.  This  would  seem 
to  be  conceded;  for,  the  court  in  the  present 
case  expressly  declare  that  *' contracts  to  buy, 
sell,  or  exchange  goods  to  be  transported 
among  the  several  states,  the  transportatioo 
and  its  instrumentalities,  and  articles,  bought, 
sold,  or  exchanged  for  the  purpose  of  such 
transit  among  the  states,  or  put  in  the  way  of 
transit,  may  be  regulated,  but  this  is  because 
they  form  part  of  interstate  trade  or  com- 
merce." Here  Is  a  direct  admission  —  one 
which  the  settled  doctrinesof  this  court  justify 
— that  contracts  to  buy  and  the  purchasing  of 
goods  to  be  transported  from  one  state  to  an- 
other,  and  transportation,  with  its  intrumen- 
talties.  are  all  parts  of  interstate  trade  or  com- 
merce. Each  part  of  such  trade  is  then  under 
the  protection  of  Congress.  And  yet,  by  the 
opinion  and  judgment  in  this  case,  if  I  do  not 
misapprehend  them.  Congress  is  without 
power  to  protect  the  commercial  intercourse 
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that  such  parchasiDg  necessarily  involves 
ai^ainsi  the  restraints  and  burdens  arising  from 
the  existence  of  combinations  that  meet  pur- 
chasers from  whatever  state  they  come,  with 
the  threat— for  it  is  nothing  more  nor  less  than 
•  threat— that  they  shall  not  purchase  what 
37]  *they  desire  to  purchase,  except  at  the 

£  rices  fixed  by  such  combinations.  A  citizen  of 
lissouii  has  the  right  to  go  in  person,  or  send 
orders,  to  Pennsylvania  and  New  Jersey  for 
the  purpose  of  purchasing  refined  sugar.  But 
of  what  value  ia  that  right  if  he  is  confronted 
in  those  states  by  a  vast  combination  which  ab- 
solutely controls  the  price  of  that  article  by 
reason  of  its  having  acquired  all  the  sugar  re- 
fineries in  the  United  States  in  order  that  they 
may  fix  prices  in  their  own  interest  exclu- 
sively? 

In  my  Judgment,  the  citizens  of  the  several 
states  composing  the  Union  are  entitled,  of 
right,  to  buy  gO(xis  in  the  state  where  they  are 
manufactured,  or  in  any  other  state,  without 
being  confronted  by  an  illegal  combination 
whose  business  extends  throughout  the  whole 
country,  which  by  the  law  everywhere  is  an 
enemy  to  the  public  interests,  and  which  pre- 
vents such  buying,  except  at  prices  arbitrarily 
fixed  by  it.  I  insist  that  the  free  course  of 
trade  among  the  states  cannot  coexist  with  such 
combinations.  When  I  speak  of  trade  I  mean 
the  buying  and  selling  of  articlds  of  every  kind 
that  are  recognized  articles  of  interstate  com- 
merce. Whatever  improperly  obstructs  the 
free  course  of  interstate  intercourse  and  trade, 
as  involved  in  the  buying  and  selling  of  articles 
to  be  carried  from  one  state  to  another,  may 
be  reached  by  Congress,  under  its  authority  to 
regulate  commerce  among  the  states.  The 
exercise  of  that  authority  so  as  to  make  trade 
among  the  states,  in  all  recoi^nized  articles  of 
commerce,  absolutely  free  from  unreasonable 
or  illegal  restrictions  imposed  by  combinations, 
is  justified  by  an  express  grant  of  power  to 
Congress  and  would  redound  to  the  welfare  of 
the  whole  country.  I  am  unable  to  perceive 
that  any  such  result  would  imperil  the  auton- 
omy of  the  states,  especially  as  that  result  can- 
not be  attained  through  the  action  of  any  one 
state. 

Undue  restrictions  or  burdens  upon  the  pur- 
chasing of  goods,  in  the  market  for  sale,  to  be 
transported  to  other  states,  cannot  be  imposed 
even  by  a  state  without  violating  the  freedom 
of  commercial  intercourse  guaranteed  by  the 
Consiilution.  But  if  a  state  within  whose 
limits  the  business  of  refining  sugar  is  exclu- 
sively carried  on  may  not  constitutionally  im- 
38]  *pose  burdens  upou  purchases  of  sugar  to 
be  transported  to  oVier  states,  how  comes  it  that 
combfnniions  of  corporations  or  individuals, 
within  the  same  state,  may  not  be  prevented 
by  the  national  government  from  putting  un- 
lawful restraints  upon  the  purchasing  of  that 
article  to  be  carried  from  the  state  tn  which 
tueh  purchases  are  made?  If  the  national 
power  is  competent  to  repress  state  action  in 
restraint  of  interstate  trade  as  it  may  be  in- 
volved in  purchases  of  fine  sugar  to  be  trans- 
ported from  one  state  to  another  state,  surety 
it  ought  to  be  deemed  sufficient  to  prevent  un- 
lawful restraint!  attempted  to  be  imposed  by 
combinations  of  corporations  or  individuals 
upon  those  identical  purchases;  otherwise,  il- 
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legal  combinations  of  corporations  or  indi- 
viduals may — so  far  as  national  power  aori 
interstate  commerce  are  concerned—do,  wItU 
impunity,  what  no  state  can  do. 

Suppose  that  a  suit  were  brought  In  one  ot 
the  courts  of  the  United  States — jurisdictioiv 
being  based,  it  may  be,  alone  upon  the  diverge 
citizenship  of  the  parties— to  enforce  the  stipu- 
lations of  a  written  agreement,  which  had  for 
its  object  to  acquire  the  possession  of  all  sueMr 
refineries  in  the  United  States,  in  order  that 
those  engaged  in  the  combination  might  ob- 
tain the  entire  control  of  the  business  of  xe 
fining  and  selling  sugar  throughout  the  coun 
try,  and  therebv  to  increase  or  diminish  prices' 
as'  the  particufar  interest  of  the  combinaiioo 
might  require.  I  take  it  that  the  court,  upon 
recognized  principles  of  law  common  to  tb(- 
jurisprudence  of  this  country  and  of  Greut 
Britain,  would  deny  the  relief  asked  and  dis- 
miss the  suit  upon  the  ground  that  the  neces- 
sary tendency  of  such  an  agreement  and  com- 
bination was  to  restrain,  not  simply  trade  that 
was  completely  internal  to  the  state  in  which 
the  parties  resided,  but  of  trade  and  commerce 
among  all  the  states,  and  was,  therefore^ 
airainst  public  policy  and  illegal.  If  I  am- 
right  in  this  view,  it  would  iteem  to  follow, 
necessarily,  that  Congress  could  enact  a  statute 
forbidding  such  combinations  so  far  as  they 
affected  interstate  commerce,  and  provide  for 
their  suppression  as  well  through  civil  pro- 
ceedings instituted  for  that  purpose,  m  by 
penalties  against  thof^e  engaged  in  them. 

*In  committing  to  Congiess  the  control  [3^ 
of  commerce  with  foreiirn  nations  and  amoug 
the  several  states,  the  Constitution  did  not  detine 
the  means  that  may  be  em  ployed  to  protect  the 
freedom  of  commercial  intercourse  and  tralBc 
established  for  the  benefit  of  the  people  of  the 
Union.  It  wisely  forbore  to  Impose  any  lim- 
itations upon  the  exercise  of  that  power  ex- 
cept those  arising  from  the  general  nature  of 
the  government,  or  such  as  are  embodied  io 
the  fundamental  guarantees  of  liberty  and 
property.  It  gives  to  Congress,  in  express 
words,  authority  to  enact  all  laws  necei«ar>- 
and  proper  for  carrying  into  execution  the- 
power  to  regulate  commerce;  and  whether  mo 
Act  of  Consrress,  passed  to  accomplish  an  ob 
ject  to  which  the  &:eneral  government  Is  com- 
petent, is  within  the  power  granted,  must  be 
determined  by  the  rule  announced  througb 
Chief  Justice  Marshall  three  quarters  of  a 
century  ago,  and  which  has  been  repeatedly 
affirmed  by  this  court  That  role  is:  *«  Tbe 
sound  construction  of  the  Constitution  most 
allow  to  the  national  legislature  tbe  discretioD 
with  respect  to  the  means  by  which  tbe  power 
it  confers  are  to  be  carried  into  executioQ. 
which  will  enable  that  body  to  perform  the 
high  duties  assigned  to  it  in  tbe  manner  most. 
beneOcial  to  tbe  people.  Let  the  end  be  legiti- 
mate, let  it  b^  within  tbe  scope  of  the  Consti- 
tution, and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which 
are  not  prohibitea,  but  consistent  with  the  let- 
ter and  spirit  of  the  Constitution,  are  constitu- 
tional." McCuUoch  ▼.  Maryland,  17  U.  a  4 
Wheat  816.  421  [4:  579,  605].    The  end  pro 

f)osed  to  be  accomplished  by  tbe  Act  of  1H90 
8  the  protection  of  trade  and  commerce  among 
the  states  against  unlawful  restraints.     Who 
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etn  say  that  tbat  end  is  not  legitimate  or  is  not 
wltiiin  the  8co{>e  of  the  Constitution?  The 
means  employed  are  the  suppression,  bj  le^l 
proceediogs,  of  com bi nations,  conspiracies, 
SDd  monopolies,  which  by  their  inevitable  and 
tdmiited  tendency,  improperly  restrain  trade 
Ukd  commerce  amonp:  the  states.  Who  can 
mj  that  such  means  are  not  appioprinte  to  at- 
tain the  end  of  freeing  commercial  intercourse 
among  the  states  from  burdens  and  exactions 
imposed  upon  it  by  combinations  which,  un- 
der prioclples  long  recognized  in  this  country 
40]  as  well  as  at  the*common  law,  are  illegal 
and  daneerous  to  the  public  welfare?  What 
daitae  of  the  Constitution  can  be  referred  to 
which  prohibits  the  means  thus  prescribed  in 
the  Act  of  Congress? 

It  may  be  that  the  means  employed  by  Con- 
jrress  to  suppress  combinations  that  restrain 
intefstate  trade  and  commerce  are  not  all  or 
the  t)est  tbat  could  have  been  devised.  But 
Congress,  under  the  delegation  of  authority  to 
enact  laws  necessary  and  proper  to  carry  into 
effect  a  power  granted,  is  not  restricted  to  the 
employment  of  those  means  "without  which 
the  end  would  be  entirely  unattainable."  **To 
have  prescribed  the  means,"  this  court  has 
said,  "by  which  government  should,  in  all 
future  time,  execute  its  powers,  would  have 
been  to  change  entirely  the  character  of  that 
instrument,  and  give  it  the  properties  of  a 
legal  code.  It  would  have  been  an  unwise  at- 
tempt to  provide,  by  immutable  rules  for  ezi- 
l^encies  which,  if  foreseen  at  all,  must  have 
been  seen  dimly,  and  which  can  be  least  pro- 
vided for  as  they  occur.  To  have  declared 
tbat  the  best  means  shall  not  be  used,  but 
those  alone  without  which  the  power  given 
would  be  nugatory,  would  have  been  to  de- 
prive the  legislature  of  the  capacity  to  avail  it- 
self of  experience,  to  exercise  its  reason,  and 
to  accommodate  its  legislation  to  circum- 
•tances."  Again:  "Where  the  law  is  not  pro- 
bilnted,  and  is  really  calculated  to  effect  any 
of  the  objects  entrusted  to  the  government,  to 
undertake  here  to  inquire  into  the  degree  of 
its  necessity  would  be  to  pass  the  line  which 
circumscribes  the  judicial  department,  and  to 
tread  on  legislative  ground."  McOuVoeh  v. 
Maryland,  17  U.  8. 1  Wheat,  816,  415,  423, 
[4:  579.  603,  6051. 

By  the  Act  of  1890.  Congress  subjected  to 
forfeiture  "any  property  owned  under  any 
contract  or  hj  any  combination,  or  pursuant 
to  any  conspiracy  (and  being  the  subject 
thereof)  mentionea  in  section  one  of  this  Act. 
and  l>eine  in  the  course  of  transportation  from 
one  state  to  another,  or  to  a  foreign  country." 
It  was  not  deemed  wise  to  subject  sncb  prop- 
erty to  forfeiture  before  tbe  transportation  b^- 
gan  or  after  it  ended.  If  it  lie  suggested  that 
Congress  might  have  prohibited  the  transpor- 
tatian  from  the  state  in  which  they  are  manu- 
farfured  of  any  articles,  by  whomsoever  at  the 
4-11  time  owned, that  bad  been  *manufnctiired 
by  combinai  ions  formed  to  monopolize  some  de- 
signed part  of  trade  or  commerce  among  tbe 
states,  my  answer  is  tbat  u  is  not  within  the 
functions  of  the  judiciary  to  adjudge  that  Con- 
gress shall  employ  particular  means  in  execu- 
tion of  a  given  power,  simply  becuu«»c  such 
meav^s  are.  in  the  judgment  of  the  courts,  best 
conducive  to  the  end  sought  to    be  accoin- 
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plished.  Congress,  in  the  exercise  of  its  dis- 
cretion as  to  choice  of  means  conduciye  to  au 
end  to  which  it  was  competent,  determined  to 
reach  tbat  end  through  civil  proceedings  Insti- 
tuted to  prevent  or  restrain  these  obnoxious  com- 
binations in  their  attempts  to  burden  interstate- 
commerce  by  obstructions  th<)t  interfere  in  ad- 
vance of  transportation  with  the  free  course  of 
trade  bletweeo  tbe  people  of  the  states.  In  other 
words,  Congiess  sought  to  prevent  tbe  coming 
into  existence  of  conibinations,  the  purpose  or 
tendency  of  which  was  to  impose  unlawful  re- 
straints upon  interstate  commerce. 

There  is  nothing  in  conflict  with  these  view» 
in  Coe  v.  Errol,  116  U.  S.  617  [29: 715].  There: 
the  question  was  whether  certain  logs  cut  in 
iHew  Hampshire,  and  hauled  to  a  river  that  they 
might  be  transported  to  another  state,  wero^ 
liable  to  be  taxed  in  the  former  state  before  ac- 
tual transportation  to  the  latter  state  began. 
The  court  held  that  the  logs  might  be  taxed 
while  they  remained  in  the  state  of  their  on* 
gin  as  part  of  the  general  moss  of  property 
there;  that  **for  this  purpose" — taxation^ 
the  proper t}r  did  not  pass  from  the  jurisdictiou 
of  the  state  in  which  it  was  until  transportatioi^ 
began.  The  scope  of  tbe  decision  is  clearly  in- 
dicated by  the  foUowing  clause  in  the  opinion 
of  Mr.  Justice  Bradley:  "  How  can  property 
thus  situated,  to  wit,  deposited  or  stored  at  tho- 
place  of  entrepot  for  future  exportation,  bo- 
taxed  in  the  regular  way  as  part  of  the  prop- 
erty of  the  state?  The  answer  is  plain.  It 
can  be  taxed  as  all  other  property  is  taxed,  in 
the  place  where  it  is  found,  if  taxed  or  assessed 
for  taxation  in  the  usual  manner  in  which  sucl^ 
property  is  taxed ;  and  not  singled  out  to  be 
assessed  by  itself  in  an  unusual  and  exceptional 
manner  because  of  its  situation."  As  we  bsve^ 
now  no  question  as  to  the  taxation  of  articles- 
manufactured  by  one  of  the  combinations  con- 
demned by  the  Act  of  Congress,  and  *a8  [42 
no  one  has  suggested  tbat  thestatein  which  they 
may  be  man  u  f  act  ured  could  not  tax  tbem  asprop^ 
erty  60  long  as  tuey  remained  within  its  limits, 
and  before  transportation  of  them  to  other 
states  began,  I  am  at  a  loss  to  understand  how 
the  case  before  us  can  be  affected  by  a  decis- 
ion tbat  personal  property,  while  it  remains  ii^ 
the  state  of  its  origin,  although  it  is  to  be  sent 
at  a  future  time  to  another  state,  is  within  the 
jurisdiction  of  the  former  state  for  purposes  of 
taxation. 

The  question  here  relates  to  restraints  upon, 
the  freedom  of  interstate  trade  and  commerce 
imposed  by  illegal  combinations.  After  tho 
fullest  consideration  I  have  l)een  able  to  be- 
stow upon  this  important  question,  I  find  it 
impossible  torefufe  my  assent  to  this  proposi* 
tion:  Wnaievera  sta'c  may  do  to  protect  ita 
completely  interior  traffic  or  trade  against  un- 
lawful restraints,  the  general  ^vernment  it 
empi)wered  to  do  for  the  protection  of  the  peo* 
pie  of  all  the  states — for  this  purpose  one  peo- 
ple— against  unlawful  restraints  imposed  upon 
interstate  trnffic  or  trade  in  articles  that  are  ta 
enter  into  commerce  among  the  several  states. 
If.  as  already  shown,  a  state  may  prevent  or 
suppress  a  eomHnation,  the  effect  of  which  ia 
to  subject  its  domestic  trade  to  the  restraints 
necessarilly  arising  from  their  obtaininir  the  ab- 
solute control  of  the  sale  of  a  particular  ariicle 
in  general  use  bv  the  community,  there  ought 
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-to  be  no  hesitation  fa  allowing  to  Con  j^ss  the 
right  to  suppress  a  similar  eombintUion  that 
imposes  a  like  unlawful  restraint  upon  inter- 
state trade  and  traffic  in  that  article.  While 
the  states  retain,  because  they  have  never  sur- 
Tendered,  full  control  of  their  complete  inter- 
nal traffic,  it  was  not  intended  by  the  f  ramers 
of  the  Cktnstitution  that  any  part  of  interstate 
•commerce  should  be  excluaea  from  the  control 
of  Congress.  Each  state  can  reach  and  sup- 
press combinations  so  far  as  they  unlawfully 
restrain  its  interior  trade,  while  the  nationiu 

f  government  may  reach  and  suppress  them  so 
ar  as  they  unlawfully  restrain  trade  among 
the  states. 

While  the  opinion  of  the  court  in  this  case 
does  not  declare  the  Act  of  1890  to  be  unconsti- 
tutional, it  defeats  the  main  object  for  which 
it  was  passed.  For,  it  is,  in  effect,  held  that  the 
statute  would  be  unconstitutional  if  interpret- 
<43]  ed  as  'embracing  such  unlawful  restraints 
upon  the  purchasing  of  goods  in  one  state  to 
\ie  carried  to  another  state  as  necessarily  arise 
from  the  existence  of  combinations  formed  for 
the  purpose  and  with  the  effect,  not  only  mon- 
opolizing the  ownership  of  all  such  goods  in 
every  piut  of  the  country,  but  of  controlling 
the  prices  for  them  in  all  the  states.  This  view 
•of  the  scope  of  the  Act  leaves  the  public,  so 
far  as  national  power  is  concerned,  entirely  at 
the  mercy  of  combinations  which  arbitrarily 
control  the  prices  of  articles  purchased  to  be 
transported  from  one  state  to  another  state.  I 
cannot  assent  to  that  yiew.  In  my  Judgment, 
the  general  government  is  not  placed  by  the 
-Constitution  in  such  a  condition  of  helpIossDCss 
that  it  roust  fold  its  arms  and  remain  inactive 
while  capital  combines,  under  the  name  of  a 
-corppralion,  to  destroy  competition,  not  in  one 
state  only,  but  tbrouehouLUie  entire  country, 
in  the  buyingand  selling  of  articles— especially 
the  necessaries  of  life — that  go  into  commerce 
•among  the  states.  The  docirine  of  the  auton- 
omy of  the  states  cannot  properly  be  invoked 
to  justify  a  denial  of  power  in  the  national  gov- 
•ernroent  to  meet  such  an  emergency,  involving 
as  it  does  that  freedom  of  commercial  inter- 
-course  among  the  states  which  the  Constitu- 
tion sought  to  attain. 

It  is  said  that  there  are  no  proofs  in  the  rec- 
ord which  indicate  an  intention  upon  the  part 
of  the  American  Sugar  Refining  Company  and 
its  associates  to  put  a  restraint  upon  trade  or 
•commerce.  Was  it  necessary  that  formal 
proof  be  made  that  the  persons  engaged  in  this 
•combination  admitted,  in  words,  tnat  they  in- 
tended to  restrain  trade  or  commerce?  Did 
any  one  expect  to  find  in  the  written  agree- 
ments which  resulted  in  the  formation  of  this 
-combination  a  distinct  expression  of  a  purpose 
to  restrain  interstate  trade  or  commerce?  Men 
who  form  and  control  4hese  combinations  are 
too  cautious  and  wary  to  make  such  admis- 
sions orally  or  in  writing.  Why,  it  is  conceded 
that  the  object  of  this  combination  was  to  ob- 
tain control  of  the  business  of  making  and  sell- 
ing refined  sugar  throughout  the  entire  country. 
Those  interested  in  its  operations  will  be  satis- 
fied with  nothing  less  than  to  have  the  whole 
population  of  America  pay  tribute  to  them. 
441That  object  *is  disclosed  upon  the  very  face 
-of  the  transactions  described  in  the  bill.  And  it 
is  proved— indeed,  is  conceded^that  that  ol>- 
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ject  has  been  accomplished  to  the  extent  that 
the  American  Sugar  Refining  Company  now 
controls  ninetyei^ht  per  cent  of  all  the  sugar 
refining  business  m  the  country,  and  therefore 
controls  the  price  of  that  article  everywhere. 
Now,  the  mere  existence  of  a  combination  hav- 
ing such  an  object  and  possessing  such  extraor- 
dinary power  is  itself,  under  settled  principles 
of  law — there  being  no  adjudged  case  to  the 
contrary  in  this  country — a  direct  restraint  of 
trade  in  the  article  for  the  control  of  the  sales 
of  which  in  thjis  country  that  combination  was 
organized.  And  that  restraint  is  felt  in  all  the 
states,  for  the  reason,  known  to  all,  that  the 
article  in  Question  goes,  was  intended  to  go. 
and  must  always  go,  into  commerce  amone  the 
several  states,  and  into  the  homes  of  people  id 
every  condition  of  life. 

A  decree  recognizing  the  freedom  of  oom- 
'mercial  intercourse  as  embracing  the  right  to 
buy  goods  to  be  transported  from  one  state  to 
another,  without  buyers  l>eing  burdened  by 
unlawful  restraints  imposed  by  combinations 
of  corporations  or  individuals,  so  far  from  dis- 
turbing or  endangering,  would  tend  to  preserve 
the  autonomy  of  the  states,  and  protect  the 
people  of  all  the  states  against  dangers  so  por- 
tentous as  to  excite  apprehension  for  the  safety 
of  our  liberties.  If  this  be  not  a  sound  inter- 
pretation of  the  Constitution,  it  is  easy  to  per- 
ceive that  interstate  traffic,  so  far  as  it  involves 
the  price  to  be  paid  for  articles  necessary  to  the 
comfort  and  well  l)eing  of  the  people  in  all  the 
states,  may  pass  under  the  absolute  control  of 
overshadowing  combinations  having  financial 
resources  without  limit  and  an  aud^Hty  in  the 
accomplishment  of  their  objects  that  recognizes 
none  of  the  restraints  of  moral  obligations  coo- 
trolling  the  action  of  individuals;  combinatioDs 
governed  entirely  by  the  law  of  greed  sDd 
selfishness— so  powerful  that  no  single  state  is 
able  to  overthrow  them  and  give  the  required 
protection  to  the  whole  country,  and  so  all- 
pervading  that  they  threaten  the  integrity  of 
our  institutions. 

We  have  before  us  the  case  of  a  combination 
which  absolutely  controls,  or  may,  al  its  dis- 
cretion, control  the  price  of  all  *refined  su-  |4G 
gar  in  this  country.  Suppose  another  comt>ina- 
tion,  organized  for  private  gain  and  to  control 
prices,  should  obtain  possession  ot  all  the  large 
flour  mills  in  the  United  States;  snother,  of 
all  the  grain  elevators;  anotheT.  of  all  the  oil 
territory;  another,  of  all  the  salt  producing 
regions:  another,  of  all  the  cotton  mills;  and 
another,  of  all  the  great  establishments  for 
slaughtering  animals,  and  the  preparation  of 
meats.  What  power  is  competent  to  protect 
the  people  of  the  United  States  against  such 
dangers  except  a  national  power — one  that  is 
capable  of  exerting  Its  sovereign  suthority 
throughout  every  part  of  the  territory  and  over 
all  the  people  of  the  nation? 

To  the  general  government  has  been  com- 
mitted the  control  of  commercial  intercourse 
among  the  states,  to  the  end  that  it  may  be  free 
at  all  tiroes  from  any  restraints  except  such  as 
Con  cress  may  impose  or  permit  for  ihe  benefit 
of  the  whole  country.  The  common  gorem- 
ment  of  all  the  people  is  the  only  one  that  can 
adequately  deal  with  a  matter  which  directly 
and  injuriously  affects  the  entire  commerce  oi 
the  country,  which  concerns  equally  all  the 
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people  of  the  UdIod,  and  which,  it  must  be 
coofessed,  cannot  be  adequately  controlled  by 
ny  one  Mate.  Ita  authority  should  not  be  so  ] 
wnkened  by  coostruction  that  it  cannot  reach 
aad  eradicate  evils  that,  beyond  all  question, 
lod  to  defeat  an  object  which  that  government 
b  entitled,  by  the  Constitution,  to  accomplish. 
'*Fowerfol  and  ingenious  minds,"  this  court 
biinid,  * 'taking,  as  postulates,  that  the  powers 
cxpready  granted  to  the  government  of  the 
Unioii,  are  to  be  contracted  by  construction  in- 
to the  narrowest  possible  compass,  and  that  the 
orifioal  powers  of  the  states  are  retained  if  any 
poeible  construction  will  retain  them,  may,  by 
t  eoarw  of  well  digested,  but  refined  and  met- 
tpMcal  reaaoninff,  founded  on  these  premises, 
expttio  away  the  Constitution  of  our  country, 
ind  teste  it,  a  magnificent  structure,  indeed, 
to  look  at,  but  totally  unfit  for  use.  Thev  may 
10  entangle  and  perplex  the  understanding  as 
to  obscure  principles  which  were  before  thought 
quite  plain,  and  induce  doubts  where,  if  the 
mind  were  to  pursue  its  own  course,  none 
woaM  be  perceived."  Gibbons  v.  Ogden,  22 
U.  a  •  Wheat.  1,  222  [6:  28,  76]. 

While  a  decree  annulling  the  contracts  under 
46]  which  the  'combination  in  question  was 
foraied.  may  not,  in  view  of  the  facts  disclosed, 
be  effectual  to  accomplish  the  object  of  the  Act 
id  1890,1  perceive  no  difficulty  in  the  way  of  the 
court  passing  a  decree  declaiing  that  that  com- 
bittition  imposes  an  unlawful  restraint  upon 
trade  wad  commerce  among  the  states,  and 
perpetually  enjoining  it  from  further  prosecut- 
tag  any  business  pursuant  to  the  unlawful 
irreements  under  which  it  was  formed  or  by 
wbicb  it  was  created.  Such  a  decree  would 
be  within  the  scope  of  the  bill,  and  is  appro- 
priate to  the  end  which  Congr^  intended  to 
accomplish,  namely,  to  protect  the  freedom  of 
commercial  intercourse  among  the  states 
agiinst  combinations  and  conspiracies  which 
impose  unlawful  restraints  upon  such  inter- 
co'irse. 

For  the  reasons  stated  I  dissent  from  the 
opinion  aad  Judgment  of  the  court. 


WILLIAM  STUART,^  Pff.  in  Err., 

«. 

CITY  OP  EASTON  and   the  Couktt  of 

*  NOKTHAMFTOK. 

(See  8. 0.  Reporter*s  ed.  46, 474 
Juriidietion  of  circuit  courU 

Wbere  the  JorMiottoo  of  the  United  States  circuit 
eoort  depends  on  the  alienage  of  the  plaintiff, 
tkat  fact  is  not  made  to  appear  suflBciently  to 
•ustaio  such  Jarisd  lotion  by  describtDg  him  as  **a 
cMmo  of  London,  Airland.** 
[Ho.  151.] 

ifyved  Jan.  15, 1896.    Deeiddd  Jan.  il,  1896. 

P  ERROR  to  the  Circuit   Court   of  the 
United  SUtea  for  the  Eastern  District  of 

Hon— ^  to  furtadielion  of  U.  S,  cUreuU  eourt^ 
^tftendenton  reaidenoe  of  parties;  proper  plaee  of 
Kit,  tee  note  to  Roberta  v.  Lewis,  8G:  679. 

^  to  etioratiU  eonveyancts  to  enable  twU  to  be 
broaoMcmoCice  C!f  tmn^er;  when  no  obfeetion;  eou- 
V«»KnMenu  of  atoignor^  see  note  to  McDonald  y. 
SiitUer,  7:  »7. 


Pennsylvania,  to  review  a  Judgment  in  favor 
of  defendants,  of  the  city  of  £aston  and  the 
county  of  Northampton,  in  a  suit  brought  by 
William  Stuart,  pUintifF,  in  ejectment  to  re* 
cover  possession  of  land  in  the  city  of  Easton* 
Berertid. 

Messrs.  Berkeley  Taylor,  A.  T.  Freed* 
ley*  and  W.  Brooke  Ratcle  lot  plaintiff  in 
error. 

Mr.  BL  J.  Steele  for  defendant  in  error. 

Thb  Chtsf  JusncB:  Plaintiff  in  error  la 
described  throughout  the  record  as  **a  citizen 
of  London,  England,"  and  the  defendants  as 
"corporations  of  the  state  of  Pennsylvania." 
As  the  jurisdiction  of  the  circuit  court  con- 
fessedly depended *on  the  alienage  of  plain  [47 
tiff  in  error,  and  that  fact  was  not  made  affirma- 
tively to  appear,  the  judgment  must  be  re- 
versed at  the  costs  of  plaintiff  in  error,  and 
the  cause  be  remanded  to  the  circuit  court 
with  leave  to  apply  for  amendment  and  for 
further  proceedings.  Bingham  ▼.  Cohot,  8  U. 
S.  8  Dall.  882  [1:  G461;  Mossman  ▼.  ffigginson, 
4  U.  8. 4  Dall.  13  [1: 720];  Oapron  ▼.  Van  Noor 
den,  6  U.  8.  2  Cranch,  128  |^:  229];  Jackson  v. 
Twcntyman,  27  U.  8.  2  Pet.  186  [7:  874]; 
ConoUy  v.  Taylor,  2T  U.  8.  2  Pet.  666  [7: 
6181;  Brown  ▼.  Eeene,  88  U.  8.  8  Pet.  116 
[8:  8861;  Robertson  v.  C^ase,  97  U.  8.  646  [24: 
1057];  Bdrs  v.  Preston,  111  U.  8.  252.  263  [28: 
419,  422];  Denny  v.  Pironi,  141  U.  8.  121 
[85:  657];  llome  y.  Oeorge  K  Hammond  Co. 
ante,  p.  197. 

Judgment  reversed. 


{ 


lal  U.  8.      U.  8..  Boos  39. 


HENRY  0.  ROUSB,  Receiver  of  the  Mia- 
souri,  Kansas  &  Texas  Railway,  Appt,, 

V. 

ANNIE  LETCHER,  Intervenor,  etc. 

(See  S.  0.  Beporter*s  ed.  47-fi6L) 

Jurisdiction  of  circuit  court^intervening  pr^ 

ceeding. 

L  In  a  suit  where  the  Jurisdiction  of  the  circuit 
court  depended  entirely  on  the  diverse  citizenship 
of  the  opposite  parties,  the  decree  of  the  cir- 
cuit court  of  appeals  is  floal,  and  a  decree  in 
an  Intervening  proceeding  in  such  suit  follows 
the  same  rule,  to  wit^  that  the  decree  therein 
of  the  circuit  court  of  appeals  is  final. 

8.  A  decree  upon  a  controversy  in  an  Inters 
veninir  proceeding,  separable  from  the  main  sult^ 
may  be  separately  reviewed,  but  the  Jurisdiction 
of  Uie  circuit  court  over  auob  controversy  is  to 
be  ascribed  to*the8ame  grounds  as  Jurisdiction  in 
the  main  suit. 

[No.  682.] 

Submitted  Dec.  17,1894.    Decided  Jan.  tl,  1896. 

HfCfrm.— As  tofurisdiUion  of  United  States  efroutt 
oouri  depending  on  parties  and  residence,  see  note  to 
Emory  v.  Gkeenough,  1: 640. 

As  to  amount  necessary  Vt  give  jurisdiction  in  ofr- 
cuit  court  eases  prior  to  Act  of  1876;  amount  necessary 
since  Act  of  1876;  amount  in  dispute,  see  note  to 
Sohunk  V.  Moline,  M.  ft  S.  Co.  87:  SS6. 

As  to  uhat  is  ^flnal  decree^^  or  judgment  of  stats  or 
other  courts  from  which  appeal  Hes,  see  note  to  Gib- 
bons V.  Ogden,  6s  SOIL 
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SUFBSICB  COUBT  OF  THE  UlllTBD  8TATB8. 


Oct.  TsBac, 


APPEAL  from  a  decree  of  the  TjDited  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  afflrmiog  a  decree  of  the  Circuit  Court 
of  the  IJDited  States  for  the  Northern  Division 
of  the  Eastern  District  of  Missouri,  in  favor  of 
Ajinie  Letcher,  intervener,  for  damages  on  ac- 
count of  the  death  of  her  husband  by  the  neg- 
ligence of  the  receivers,  their  airents,  servants, 
and  employes,  of  the  Missouri,  E[ansa8&  Texas 
Bailwaj  c5ompau7,  on  an  intervening  petition 
filed  by  her  in  a  suit  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas  by  the .  Mercantile  Trus^  Company  a 
corporation  of  New  York,  against  said  railway 
company,  a  corporation  of  Kansas  for  the  fore- 
closure of  certain  morU^ages  and  deeds  of  trust 
in  which  suit  Henry  C.  Kouse  was  appointed 
receiver  in  place  of  two  other  receivers  w,ho 
had  died.  On  motion  to  dismiss.  Dismissed, 
See  same  case  below,  57  Fed.  Bep.  115. 

Statement  by  ifr.  Chief  Justice  Fnllen 
The  Mercantile  Trust  Company,  a  corpora- 
tion of  New  York,  filed  its  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas,  June  8,  1888,  against  the  Missouri, 
Kansas  &  Texas  Railway  Company,  a  cor- 
poration of  Kansas,  for  the  foreclosure  of  cer- 
tain mortgages  and  deeds  of  trust,  and  George 
A.  Eddy  and  H.  C.  Cross  were  thereupon  ap- 
pointed receivers  of  the  company,  and  took 
charge  of  its  property,  which  consisted,  among 
other  things,  of  a  line  of  railroad  running  from 
Hannibal,  Missouri,  to  Parsons,  Kansas,  and 
to  Forth  Worth,  Texas.  Ancillary  proceed- 
ings were  also  had  in  the  circuit  courts  of  the 
United  States  through  whose  jurisdictioo  the 
railway  ran.  On  October  11, 1890,  Annie  Letch- 
er filed  her  intervening  petition  in  that  cause 
in  the  Circuit  Court  of  the  United  States  for  the 
48]  Northern  ^Division  of  the  Eastern  Dit 
trict  of  Missouri,  at  Hannibal,  claiming  dam- 
ages on  account  of  the  death  of  her  husband, 
Harvey  Letcher,  occasioned  as  she  averred  by 
the  negligence  of  the  receivers,  their  agents, 
set  vants,  and  employes.  The  receivers  having 
filed  their  answer  thereto,  the  matter  was  re- 
ferred by  the  court  to  a  master  in  chancery  to 
report  conclusions  thereon.  A  hearing  was 
had  and  a  report  made  by  the  master.  May  18, 
1801,  recommending  a  judgment  for  $5000  in 
favor  of  the  intervener.  Exceptions  were  filed 
and  overruled,  and  the  circuit  court  at  Hanni- 
bal, on  January  5,  1892,  allowed  the  claim  of 
the  intervener  and  rendered  judgment  for 
$5000  against  the  receivers,  and  ordered  "paid 
unto  the  Intervener  herein,  or  her  solicitor  of 
record,  by  George  A.  Eddy  and  Harrisoo  C. 
Cross,  the  receivers  in  this  cause,  out  of  any 
money  or  funds  in  thehr  bands  applicable  to 
that  purpose,  or  that  the  same  l>e  paid  by  the 
persons  or  corporations  who  have  succeeded  to 
the  possession  of  the  property  lately  in  the 
custody  of  said  receivers,  who  by  the  terms  of 
the  final  decree,  or  previous  orders  in  this 
cause,  are  chargeable  with  the  payment  of 
such  claims."  An  appeal  from  this  decree 
was  taken  bv  the  receivers  to  the  Circuit  Court 
of  Appeals  for  the  Eiffhth  Circuit  and  the  de- 
cree affirmed,  July  10.  1898.  57  Fed.  Rep. 
115.  Thereupon  an  appeal  was  prayed  and 
allowed  to  this  court,  which  the  iotervcnor 
moved  to  dismist.    The  deaths  of  Bddy  and 
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Cross  having  been  suggested,  the  appearance 
of  Henry  C.  Rouse,  appointed  recdver  in  theii 
place,  was  entered. 

Mr,  James  P.  Wood  for   appellee,  is 
favor  of  motion. 
.  Messrs,  James  HaMrman  and  Oeo,  P,  B. 

Jackson  for  appellant.  In  opposition. 

• 

Mr,  Chitf  Justiee  Fuller  delivered  the  opin- 
ion of  the  court: 

By  section  six  of  the  Judiciary  Act  of  March 
8, 1891,  the  judgment!  or  decrees  of  the  cir- 
cuit courts  of  appeals  are  made  fina!  "in  all 
cases  in  which  the  jurisdiction  is  dependent  en- 
tirely *upon  the  opposite  parties  to  the  suit  [40 
or  controversy  being  aliens  and  citizens  of  the 
United  States  or  citizens  of  different  statea.'* 
And  it  is  also  provided  that  "in  all  cases  not 
hereinbefore,  in  this  section,  made  final  there 
shall  be  of  right  an  appeal  or  writ  of  error  or 
review  of  the  case  by  the  Supreme  Court  of 
the  United  States  where  the  matter  in  contro- 
versy shall  exceed  one  thousand  dollars."  SKI 
Stat,  at  L.  826,  828,  chap.  517. 

If  the  decree  of  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  was  final  under  the 
sixth  section,  then  this  appeal  must  be  dia* 
missed,  and  in  order  to  maintain  that  the  de- 
cision was  not  final  it  must  appear  that  the 
jurisdiction  of  the  circuit  court  was  not  de- 
pendent entirely  upon  the  opposite  parties  be> 
ing  citizens  of  dififerent  states.  The  iurisdic- 
tion  of  the  circuit  court  was  invokea  by  the 
filing  of  the  bill,  upon  which  it  appeared  that 
the  suit  was  one  of  which  cognizance  could 
properly  be  taken  on  the  ground  of  diverse 
citizenship,  and  it  did  not  appear  therefrom 
that  jurisdiction  was  rested  or  could  be  asserted 
on  any  other 'ground.  But  it  is  insisted  that 
appellee's  cause  of  action  arose  long  after  the 
circuit  court  had  taken  jurisdiction  and  the  re- 
ceivers had  been  appointed,  and  that  her  salt 
by  intervention  was  one  arising  under  the  Con- 
stitution and  laws  of  the  United  Statea«  be- 
cause the  cause  of  action  was  asserted  againit 
the  receivers  as  officers  of  the  United  Btates 
court,  and  arose  as  alleged  by  reason  of  negli- 
gence on  their  part  in  Uie  course  of  their  re- 
ceivership. It  IS  pTain,  however,  that  the  In- 
tervention was  entertained  as  belongins  to  that 
class  of  proceedings  recognized  as  allowabU 
where  property  sought  to  be  charged  la  In 
eustodia  legis,  and  not  oo  any  other  groiind. 
Although  appellee'a  claim  was  purely  a  k«l 
one,  she  did  not  bring  an  action  at  law.  Sat 
was  permitted  to  Intervene  by  petition  as  In 
the  assertion  of  a  claim  upon  the  proper^  or 
fund  being  administered  by  the  ooort  It  la 
well  settl^  that  where  property  is  in  the  actual 
possession  of  a  court,  this  draws  to  it  the  right 
to  decide  upon  conflicting  claims  to  its  ultimate 
possession  and  control.  Mtlwaukes  d  M,  R, 
Go.  V.  SouUer,  69  U.  8.  8  Wall.  609  [17:  886]; 
Margan*s  L,  A  T,  R,  4b  88.  Co,  y,  Texas  OmC. 
R.  Co,  187  U.  S.  171,  901  [84:  626.  6851;  and 
that  where  assets  are  in  the  course  of  adminis- 
tration, all  perrons  entitled  to  'participate  I50 
may  come  fn.underthe  lurisdictlonacquirea  be- 
tween the  original  parties,  by  andllaryor  tap- 
piemen  tal  proceedings,  even  though  luriadic- 
tion  would  be  lacking  if  such  proceedfnga  bad 
been  originally  and  independently  proeecuted. 


Mi 


Bpabf  t.  Uhitbd  Statbb. 
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Skmtrt  T.  Dunham,  115  V.  8.  61,  64  [29:  829, 
HO]:  Ru^mond  y.  Irons,  121  U.  8.  27,  52 
[3(h  864,  8721.  And  dDce  where  Jurisdiction 
would  not  obtain  in  an  independent  suit,  an 
iDtoreninff  prooeedin/;  may  nevertheless  be 
naintained  aa  andllaiy  and  supplemental 
aader  lurisdiction  already  subsisting,  such 
proceeding  is  to  be  regarded  in  that  aspect, 
tren  in  cases  where  the  circuit  court  might 
bite  had  Jurisdiction  of  an  independent  action. 
Here,  as  we  have  said,  the  Jurisdiction  of  the 
circuit  couit  was  invoked  in  the  first  instance 
bj  the  filing  of  the  bill,  and  it  was  under  that 
jonsdiction  that  appdlee  intervened  in  the 
case,  and  that  Jurisdiction  depended  entirely 
upon  diverse  citizenship.  We  think  the  use  of 
the  words  "suit  or  controversy"  in  the  sixth 
sectloa  does  not  affect  the  conclusion.  If  the 
wovd  "oontrorersy"  added  anything  to  the 
eomprehensiTeness  of  the  section,  the  fact  re- 
maios  that  the  exercise  of  the  power  of  dis- 
potiiion  over  this  intervention,  whether  styled 
suit  or  controversy,  was  the  exercise  of  power 
ioToked  at  the  institution  of  Uie  main  suit,  and 
it  is  to  that  point  of  time  that  the  inquiry  as 
to  Jurisdiction  must  necessarily  be  referred. 
Oai^rado  Oent.  OontU,  Min,  Co,  T.  Turek,  150 
U.  8. 188  [88:  1080].  Korean  the  conclusion 
be  otherwne,  because  separate  appeals  may  be 
allowed  on  such  interventions.  Decrees  upon 
eoDtzoversies  separable  from  the  main  suit 
may  indeed  be  separately  reviewed,  but  the 
JnrtedictioD  of  the  circuit  court  over  such  con- 
troversies is  not,  therefore,  to  be  ascribed  to 
grounds  independent  of  Jurisdiction  in  the 
main  suit.  We  are  unable  to  attribute  to  Con- 
gress the  intention  of  allowing  final  orders  on 
every  incidental  controversy,  involving  over 
one  thousand  dollars,  to  be  brought  -to  this 
court  for  review,  while  denying  such  review 
of  the  principal  decree,  although  involving 
fldDions. 

Tested  hy  these  principles,  the  decree  of  the 
circuit  court  of  appeals  was  floal,  and  the  mo- 
tioQ  to  dismifls  must  be  sustained.    Appeal 


51]  HERMAK   SPARF  bt  al.»  Flff^.  in 

Err., 
v: 

UNITED  8TATEa 

<Bee  SL  G.  Beporter*8  ed.  61-188.) 

Ofnfiaions^  when  evidence  in  a  eriminaleaee — 
*^en  deelaraticne  of  one  of  two  persons 
jeinUff  indicted  are  evidence  against  the  other 
'^narrative  of  past  facts-^eetion  to  evi- 
dence—objection oy  two  jointly  indicted— duty 
^jwriee  in  criminal  eases  to  take  the  law 
from  the  court— instructions  as  to  lesser 
crime— peremptory  instruction. 


Bofllcient  to  justify  the  exclusion  of  a  oonfassioii. 
If  it  appears  to  have  heen  rolantary,  and  was  not 
obrained  by  putting  the  prisoner  In  fear  or  bj 
promises;  tellinff  tbepriBoner  to  tell  the  truth,  is 
not  offering  to  him  an  Induoement  to  make  m 
oonfesBlon. 

i.  Where  two  persons  are  jointly  iDdloted  for  mniw  ■> 
der  the  deoliiratioiis  of  one  of  them  ars  admlssU  *^ 
hie  aaalnst  the  other  if  made  In  the  presenoe  of 
the  latter,  and  dnder  suoh  /droumstances  aa 
would  warrant  the  Inference  that  be  would 
naturaUy  have  oontradioted  them  If  he  did  not 
assent  to  their  truth. 

8L  On  the  trial  of  a  joint  Indictment  for  murder, 
where  the  evidenoe  does  not  show  that  the  kin* 
Ing  was  pursuant  to  a  oonspiracy,  but  yet  was  by 
the  joint  act  of  the  defendants,  the  admlssioos  of 
one  defendant  In  the  absence  of  the  other  by  * 
way  of  nanatiye  of  past  facts  are  not  admissible 
in  evidence  against  the  others. 

i.  An  objection  to  evldenoe  as  Irrelevant,  Imma- 
terial and  Incompetent,  is  not  too  general  to  be 
oonsidered  on  error,  if  in  no  state  of  the  case  the 
eyidenoe  is  oompetent  and  its  inadmissibUity  la 
apparent  on  the  face  of  the  question. 

ft..  The  faot  that  the  objection  to  evldenoe  Is  made 
In  the  name  of  two  defendants  jointly  indioted 
and  jointly  tried,  does  not  justify  the  court  in 
overruling  It  as  to  both,  when  the  evldenoe  is  ob- 
viously Inoompetent  against  one  and  obviously 
oompetent  against  the  other,  the  oourt  should 
exclude  the  evidence  as  to  one,  and  admit  it  as  to 
the  other. 

SL  Section  1065  of  the  Revised  Statutes  does  not  an* 
tborize  a  jury  In  a  erimlnal  case  to  find  the  defen- 
dant guilty  of  a  lev  offense  than  the  one  charged, 
unless  the  evidence  justifies  them  In  so  doing.buS 
It  enables  the  jury,  in  case  the  defendant  Is  noS 
shown  to  be  guUty  of  the  particular  crime 
charged,  and  if  the  evldenoe  permits  them  to  do 
so,  to  find  him  guilty  of  a  lesser  offense  neces- 
sarily included  in  the  one  charged,  or  of  the  of- 
fense of  attempting  to  commit  the  one  charged* 

y^  In  the  courts  of  the  United  States  It  is  the  duty 

^f  juries  in  criminal  cases  to  take  the  law  from 
the  court  and  apply  that  law  to  the  facts  as  they 
find  them  to  be  from  the  evidence. 

••  To  instruct  the  jury  in  a  criminal  case  that  the 
defendant  cannot  properly  be  convicted  of  m 
crime  less  than  that  charged,  or  to  refuse  to  in- 
struct them  In  respect  to  the  lesser  offenses,  that 
might,  under  some  circumstances,  be  included  in 
the  one  so  charged—there  being  no  evidence 
whatever  upon  which  any  verdict  could  be  prop- 
erly returned  except  one  of  guUty  or  one  of  not 
guilty  of  the  partioular  offense  charged— is  not 
error. 

9.  It  Is  not  oompetent  for  the  court,  In  a  criminal 
case,  to  Instruct  the  jury  peremptorily  to  find  the 
accused  guilty  of  the  offense  charged  or  of  any 
criminal  offense  less  than  that  charged* 

[No.  618.] 

Submitted  March  5,  1S94.    Decided  January 

21, 1896. 
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rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Cali- 
L  Oniflnemeot  er  Imprisonment  Is  not  In  Itself  fornia,  to  review  a  judgment  of  that  court,  con- 


^vrm.'—AM  to  when  two  or  more  persons  joM>liy 
Mietad  may  he  a  witness  for  the  other,  or  for  the 
etateaoainst  the  other^  see  note  to  Benson  v.  United 
Slates,  88:  WL 

As  to  eonfesslom  of  accused,  when  evidence,  see 
note  to  Hope  v.  Utah,  28: 862. 

'4jto<lee/iittiUonso/tMrd|MrMmsfef0rred  tcevU 
itMs  against  party,  see  notes  to  Clerk  v.  Russel, 
1: 680,  and  Leeds  T*  Marine  Ins.  Oo.  of  Alexandria, 


ucu.s. 


That  persons  jomtly  indicted  cannot  be  witnesses 
for  each  other;  exceptions  to  the  iide;  when  wife  of 
one  may  beCjses  note  to  United  States  v.  Reld,  18: 
1088. 

As  to  when  proof  can  be  introduced,  after  impeach" 
ment  of  wUnen  by  contradictory  statement  made  out 
court,  that  he  has  madestatemsnts  consistent  wUh  his 
evidence,  see  note  to  Oonrad  v.  Griffey,  18: 7791 
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BUFBSICB  COUBT  OF  Tlflfi   (JnITBD  StaTES. 


Oct. 


TictiDg  Herman  Sparf  and  Hans  Hansen,  of 
the  murder  of  Maurice  Fitzgerald  upon  the 
high  seas,  on  board  of  an  American  vessel,  and 
sentencing  them  to  suffer  the  punishment  of 
death.  Affirmed  as  to  Hansen,  but  reversed 
as  to  Sparf,  with  directions  for  a  new  trial  as  to 
the  latter 

Bee  si.  Clair  v.  United  States,  154  U.  8. 
184,  88:  086. 

Messrs,  F.  J.  Kierce  and  Jamss  F.  Smith, 
for  plaintiffs  in  error. 

Mr.  Holmes  CoTLvvidt Assistant  Atty.Otn,, 
for  defendant  in  error. 

Mr.  Justice  H»rl»a  delivered  the  opinion 
,  of  the  court: 

The  plaintiffs  in  error  and  Thomas  St.  Clair 
were  indicted  jointly  for  the  murder  of  Maurice 
Fitzgerald  upon  the  high  seas,  on  board  of  an 
American  vessel,  the  bark  Hesper,  as  set  forth 
Id  the  indictment  mentioned  in  St,  Clair  v. 
United  StaUs,  154  U.  8.  184  [88:  936J.  On 
motion  of  the  accused  it  was  ordered  that  they 
be  tried  separately.  8t.  Clair  was  tried,  found 
guilty  of  murder,  and  sentenced  to  suffer  the 
punishment  of  death.  Subsequently  the  order 
for  separate  trials  was  set  aside,  and  the  present 
defendants  were  tried  together,  and  both  were 
convicted  of  murder.  A  motion  for  a  new 
trial  havine  been  overruled,  a  like  sentence 
was  imposed  upon  them. 

The  general  facts  of  this  case  do  not  differ 
from  those  proved  in  8t.  Clair's  case,  and  some 
of  the  questions  arising  upon  the  present  assign- 
ments of  error  were  determined  in  that  case. 
Only  such  questions  will  be  here  examined  as 
were  not  properly  presented  or  did  not  arise  in 
the  other  case,  and  are  of  sufficient  importance 
to  require  notice  »t  our  hands. 

In  the  night  of  January  18,  1893,  Fitzgerald, 
the  second  mate  of  the  Hesper,  was  found  to 
be  missing,  and  it  was  believed  that  he  had 
been  kill^  and  his  bodv  thrown  overboard. 
Suspicion  being  directed  to  St.  Clair,  Spnrf, 
and  Hansen,  part  of  the  crew  of  the  Hesper, 
as  participants  in  the  killing,  they  were  put  in 
irons  by  order  of  Captain  Sodergren,  master 
of  the  vessel,  and  were  so  kept  during  the  voy- 
53]  age  *from  the  locality  of  the  supposed 
murder  to  Tahiti,  an  island  in  the  South  Pacific 
belonging  to  the  French  government.  They 
were  taken  ashore  by  the  United  States  consul 
at  that  island,  and  suosequently  were  sent,  with 
others,  to  San  Francisco  on  the  vessel  Tropic 
Bu^d. 

At  the  trial.  Captain  Sodergren,  a  witness 
for  the  government,  was  asked  whether  or  not 
after  the  18th  day  of  January  and  before  reach- 
ing Tahiti— which  was  more  than  one  thou- 
sand miles  from  the  locality  of  the  alleged 
murder — ^he  had  any  conversation  with  the  de- 
fendant Hansen  about  the  killing  of  Fitzger- 
ald. This  Question  having  been  answered  by 
the  witness  in  the  affirmative,  he  was  fully  ex- 
amined as  to  the  circumstances  under  which 
the  conversation  was  held.  He  said  among 
other  things  that  no  one  was  present  but  Han- 
sen and  himself.  Being  asked  to  repeat  the 
conversation  referred  to,  the  accused  by  the 
counsel  who  had  been  appointed  by  the  court 
to  represent  them  objected  to  the  question  as 
"irrelevant,  immaterial  and  incompetent,  and 
upon  the  ground  that  any  statement  made  by 
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Hansen  was  not  and  could  not  be  voluntary."* 
The  objection  was  overruled,  and  the  defend- 
ants duly  excepted.  The  witness  then  stated 
what  Hansen  had  said  to  him.  The  evidcDoe 
tended  strongly  to  show  that  Fitzgerald 
murdered  pursuant  to  a  plan  formed  bet^ 
St.  Clair,  Sparf,  and  Hansen;  that  all  three 
actively  participated  in  the  murder;  and  that 
the  crime  was  committed  under  the  most  re- 
volting circumstances. 

Thomas  Green  and  Edward  Larsen,  two  of 
the  crew  of  the  Hesper,  were  also  witnesses  for 
the  government.  Thev  were  permitted  to  stmte 
what  Hansen  said  to  them  during  the  voya^ 
from  Tahiti  to  San  Francisco.  This  evidence 
was  also  objected  to  as  irrelevant,  immaterial 
and  incompetent,  and  upon  the  further  ground 
that  the  statement  the  accused  was  repreaented 
to  have  made  was  not  voluntary.  But  the  ob- 
jection was  overruled  and  an  exception  taken. 

Upon  the  conclusion  of  the  evidence  the  de- 
fendants requested  certain  instructions  which 
the  court  refused  to  give,  and  they  excepted  to 
its  action  in  that  particular,  as  well  aa  to  cer- 
tain parts  of  the  charge  to  the  jury. 

*I.  The  declarations  of  Hansen,  as  de-  [5^ 
tailed  by  Sodergren,  Green  and  Larsen,  ^weie 
clearly  admissible  in  evidence  against  him. 
There  was  no  ground  on  which  their  exclusion 
could  have  been  sustained.  In  reference  to  this 
proof,  the  court  char^^  the  jury  that  if  ihej 
t)clieved  from  the  evidence  that  Green  and  L*ar- 
sen  or  either  of  them  were  accomplices  in  the 
commission  of  the  acts  charged  in  the  indict- 
ment they  should  act  upon  their  testimony  with 
great  caution,  subjecting  it  to  a  careful  exami- 
nation in  the  light  of  all  the  other  evidence, 
and  ought  not  to  convict  upon  their  testimony 
alone,  unless  satisfied  beyond  reasonable  doubt 
of  its  truth;  that  if  Luisen  and  Green  or  either 
of  them  or  any  other  person  were  induced  to 
testify  by  promises  of  immunity  from  punish- 
ment, or  by  hope  held  out  from  any  one  that 
it  would  go  easier  with  them  in  case  Uiey  dis- 
closed their  confederates,  or  in  case  they  im- 
plicated some  one  else  in  the  crime,  this  most 
be  taken  into  consideration  in  determining  the 
weight  to  be  given  to  their  testimony,  and 
should  be  closely  scrutinized;  that  tlie  con- 
fessions of  a  prisoner  out  of  court  and  in  cus- 
tody, made  to  persons  having  no  authority  to 
examine  him,  should  be  acl^  upon  and'  re- 
ceived with  great  care  and  caution;  that  words 
are  often  misre ported  through  ignorance,  in- 
attention, or  malice,  are  extremely  liable  to 
misconstruction,  are  rarely  sufficient  to  warrant 
conviction  as  well  on  account  of  the  great 
danger  of  mistake  upon  the  part  of  the  wit- 
ness, as  of  the  fact  that  the  mind  of  the  pris- 
oner himself  may  be  oppressed  by  his  situatloe 
or  infiuenced  by  motives  of  hope  or  fear  to 
make  an  untrue  confession:  that  in  consider^ 
ing  the  weight  to  be  given  to  the  all^s^  oott> 
fessions  of  the  defendants,  the  jury  were  ta 
consider  their  condition  at  the  tune  they  weft 
made,  the  fact  that  they  had  been  charged  with 
crime,  and  were  in  custody;  and  that  the  toy 
were  to  determine  whether  those  confealoaa 
were  voluntary  or  whether  any  induceoMBli 
were  held  out  to  them  by  any  one.  The  de- 
fendants did  not  offer  themselves  as  witnene^ 
and  the  court  took  care  to  say  that  a  pence 
charged  with  crime  is  under  no  obligatioo  to 
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totif J  in  bis  OWD  hehalf»  and  that  bis  ncj^lcct 
totcflOfr  did  Dot  create  any  presumptioo  what- 
efer  a^nst  bim. 

55]  *flo  far  as  the  record  discloses,  these  con- 
fesioos  were  entirely  free  and  voluDtary,  uoin 
floeiiced  by  any  hope  of  reward  or  fear  of  puD- 
ishmeot  Id  Uopt  v.  Utah,  110  U.  S.  574,  584 
[28:  902,  266],  it  was  said*  '*While  some  of 
tbe  adjudged  cases  indicate  distrust  of  confes- 
nooi  which  are  not  judicial,  it  is  certain,  as 
obsiTTed  by  Baron  Parke,  io  Beg,  v.  Baldry,  2 
Den.  C.  C.  430,  445,  that  the  rule  against  their 
tdrntasibility  baa  been  sometimes  carried  tcj 
far,  and  in  its  application  lustice  and  common 
K&se  have  too  i^quently  been  sacrificed  at  the 
ibriae  of  mercy.  A  confessioD,  if  freely  and 
Tdantarily  made,  is  evidence  of  the  most 
■UsfMTtoiy  character.  Such  a  confession, 
nid  IByre,  C.  B.,  1  Leach,  C.  0..  268,  *is 
deserrinc  of  tbe  highest  credit,  because  it  is 
presomed  to  flow  from  tbe  strongest  sense  of 
gnilt,  and,  therefore,  it  is  admitted  as  proof  of 
the  crime  to  which  it  refers.'  Elementary 
writers  of  authority  concur  in  saying  that  while 
from  the  nature  of  such  evidence  it  must  be 
nbjected  to  careful  scrutiny  and  received  with 
great  caution,  a  deliberate  voluntary  confes- 
lioD  of  guilt  is  among  the  most  effectual  proofs 
in  the  law  and  constitutes  the  strongest  evi- 
dence against  tbe  party  making  it  that  can  be 
glTeo  of  tbe  facts  stated  in  such  confession." 

Counsel  for  the  accused  insist  that  there  can- 
not be  a  voluntary  statement,  a  free  open  con- 
fessioo.  while  a  defendant  is  confined  and  in 
ixoDsupder  an  accusation  of  having  committed 
t  capital  offense.  We  have  not  been  referred 
to  toy  authority  In  support  of  that  position. 
It  is  true  that  ttie  fact  of  a  prisoner  bein^  in 
CQStody  at  the  time  be  makes  a  confession  is  a 
drcumstaoce  not  to  be  overlooked,  because  it 
bears  upon  the  ioquiry  whether  the  confession 
wu  voluntarily  made  or  was  extorted  by 
threats  orviolenceor  made  under  the  influence 
of  fear.  But  confinement  or  imprisonment  is 
not  in  itself  suflQcient  to  justify  the  exclusion 
of  a  conression,  if  it  appears  to  have  been 
vohiotary.  and  was  not  obtained  by  putting 
tbe  prisoner  in  fear  or  by  promises.  Whart. 
Crim.  £v.  (Oth  ed.)  ^g  661,  668,  and  authori- 
ties dted.  Tbe  import  of  Sodergren's  evi- 
dence was  that  when  Hansen  manifested  a 
desire  to  speak  to  him  on  the  subject  of  tbe 
56]  killing,  the  latter  said  be  did  not  *wish  to 
hear.it,  but  "to  keep  it  until  tbe  right  time  came 
and  then  tell  the  truth."  But  this  was  not 
offeriog  to  the  prisoner  an  inducement  to 
make  a  confession.  Littledale,  «/*.,  well  ob- 
•erved  in  Bex  ▼.  Court,  7  Car  &  P.,  478.  that 
tellhi^  a  man  to  be  sure  to  tell  the  truth  is  not 
advising  him  to  confess  anything  of  which  be 
i»  really  not  guilty.  See  also  lUg,  v.  Reeve,  L. 
R  1  C.  G.  862.  Nothing  said  to  Hansen  prior 
to  tbe  confession  was  at  all  calculated  to  put 
bim  in  fear  or  to  excite  any  hope  of  bis  escap- 
ing panishment  by  telling  what  be  knew  or 
witnessetl  or  did  in  reference  to  tbe  killing. 

Tbe  declarations  of  Hansen  after  tbe  kill- 
ing, as  detailed  by  Green  and  Larsen.  were 
ilao  admissible  in  evidence  against  Sparf,  be- 
cause they  appear  to  have  b^n  made  in  bis 
presence  and  under  such  circumstances  as 
would  warrant  the  inference  that  be  would 
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naturally  have  contradicted  them  if  be  did  not 
assent  to  their  truth. 

But  the  confession  and  declarations  of  Ilan* 
sen  to  Sodergrcn  after  tbe  killing  of  Fitzger- 
ald were  incompetent  as  evidence  against 
Sparf.  St.  Clair.  Hansen,  and  Sparf  were 
charged  jointly  with  the  murder  of  Fitzger- 
ald. What  Hansen  said  aftelr  the  deed  had 
been  fully  consummated,  and  not  on  the  occa- 
sion of  the  killing  and  in  the  presence  onl^  of 
the  witness,  was  clearlv  incompetent  against 
his  codefendant,  Sparf,  however  strongly  it 
tended  to  connect  the  latter  with  the  commis- 
sion of  the  crime.  If  the  evidence  made  a 
case  of  conspiracy  to  kill  and  murder,  the  rule 
is  settled  that  **  after  the  conspiracy  has  come 
to  an  end,  and  whether  by  success  or  by  fail- 
ure, the  admissions  of  one  conspirator  by  way 
of  narrative  of  pf^t  facts  are  not  admissible 
in  evidence  against  the  others."  Logan  v. 
United  States,  144  U.  S.  268.  809  [86:  429. 
445];  Braten  v.  United  States,  150  U.  8  98,  98 
[87: 1010, 1018].Wright.  Criminal  Conspiracies 
(Carson's  ed.)  212.  218.  127:  1  Qreenl.  Ev. 
g  283.  Tbe  same  rule  is  applicable  where  the 
Evidence  does  not  show  that  the  killing  was 

Jmrsuant  to  a  conspiracy:  but  yet  was  by  the 
oint  act  of  the  defendants. 

The  objection  to  tbe  question,  in  answer  to 
which  the  declarations  of  Hansen  to  Soder- 
grcn were  given  was  sufiSciently  specific.  The 
general  rule  undoubtedly  is  that  an  objection 
*sbould  be  so  framed  ns  to  indicate  tbe  pre[57 
cise  point  upon  which  the  court  is  asked  to  rule. 
It  has,  therefore,  been  often  held  that  an  ob- 
jection to  evidence  as  irrelevant,  immaterial 
and  incompetent,  nothing  more  being  stated,  is 
too  general  to  be  considered  on  error,  if  in 
any  possible  circumstances  it  could  be  deemed 
or  could  be  made  relevant,  material,  or  compe- 
tent. But  this  principle  will  not  sustain  the 
ruling  by  which  the  declarations  of  Hansen, 
made  long  after  the  commission  of  the  alleged 
murder,  and  not  in  the  presence  of  Sparf, 
were  admitted  as  evidence  against  the  latter. 
In  no  state  of  case  were  thoj^e  declarations 
competent  against  Sparf.  Its  inadmissibility 
as  to  him  was  apparent.  It  appeared  upon 
Uie  very  face  of  the  question  itself. 

In  PeopU  V.  Beach,  87  N.  Y.  508, 518,  which 
^as  an  indictment  for  petit  larceny,  the  prose- 
cution offered  in  evidence  tbe  statement  of  a 
third  party,  not  in  the  presence  of  the  accused, 
which  related  to  the  vital  point  upon  which 
the  conviction  turned.  There  was  a  general 
obiection  to  the  evidence.  The  court  said : 
**  We  think,  however,  the  general  objection 
made  in  this  case  was  sufficient  It  appeared, 
when  the  objection  was  made,  that  the  con- 
versation proposed  to  be  shown  was  between 
the  prosecutor  and  Hardacre,  when  tbe  de- 
fendant was  not  present.  There  was  no  pos- 
sible view  of  the  case,  as  it  then  or  afterward 
stood,  in  which  such  a  conversation  was  ad- 
missible. When  the  witness  was  asked  to 
state  the  conversation,  and  counsel  objected, 
both  the  court  and  tbe  prosecuting  officer 
must  have  understood  that  it  was  an  objection 
to  the  competency  of  the  proposed  evidence. 
If  tbe  objection  bad  been  made  in  terms,  on 
the  ground  that  the  evidence  was  incompe- 
tent, the  sufficiency  of  the  objection  could  not 
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bATO  1)een  questioned,  and  the  oblection,  as 
made,  nece^arily  implied  this,  if  either  the 
court  Dor  prosecuting  attorney  could  have 
been  misled  as  to  the  point  of  the  objection.  It 
was  patent  on  considerincp  the  objection  in  con- 
nection with  the  proof  <mered.  If  any  doubt 
could  be  entertained  as  to  the  techniod  suffi- 
ciency of  the  Objection,  we  should  be  disin- 
c1inea,in  a  criminal  case,  to  deprive  a  defendant 
of  the  benefit  of  an  exception  by  the  strict  ap- 
^8 1  plication  of  a  rule  more  especially*applica- 
ble  to  civil  cases,  when  we  can  see  that  its  appli- 
cation would  produce  injustice."  And  in  IHtr- 
tier  y.Nei€burffh,  100  N.  Y.  801,806,  it  was  said : 
''This  court  has  held  that  when  the  objection 
to  evidence  is  general  and  it  is  overruled  and 
the  evidence  is  received,  the  ruling  will  not 
be  held  erroneous  unless  there  be  some 
grounds  which  could  not  be  obviated  had 
they  been  specified,  or  unless  the  evidence  in 
its  essential  nature  be  incompetent."  Tozer  ▼. 
Jiew  York  Cent  dt  H.  B,  R  Co.  105  N.  T. 
650 :  Akam  v.  ChicagodiA.  R.  Co.  108  Mo. 
81 ;  Curr  v.  Bundley,  8  Colo.  App.  54 ;  Me- 
Cadden  ▼.  Lotoenetein,  02  Tenn.  614;'  Ward  y. 
WilfM,  16  Colo.  86. 

We  are  of  opinion  that  as  the  declarations 
of  Hansen  to  Soder^en  were  not,  in  any  view 
of  the  case,  competent  evidence  against  Sparf , 
the  court,  upon  objection  being  made  by  coun- 
sel representing  both  defendants,  should  have 
excluded  them  as  evidence  against  him,  and 
admitted  them  against  Hansen.  The  fact  that 
the  obiection  was  made  in  the  name  of  both 
defendants  did  not  Justify  the  court  in  over- 
ruling it  as  to  both,  when  the  evidence  was 
obviously  incompetent  and  could  not  have 
been  made  competent  against  Sparf,  and  was 
obviously  competent  agaicst  Hansen.  It  was 
not  necessary  that  counsel  should  have  made 
the  objection  on  behalf  of  one  defendant  and 
then  formally  repeated  it,  in  the  same  words, 
for  the  other  defendant.  If  Sparf  had  been 
tried  alone,  a  general  objection  in  bis  behalf 
on  the  ground  of  incompetency,  would  have 
been  sufficiently  definite.  Surely,  such  an 
objection  coming  from  Sparf  when  tried  with 
another  ought  not  to  be  deemed  ineffectual 
because  of  the  circumstance  that  his  counsel 
who  by  order  of  the  court  represented  also  his 
codefendant,  incautiously  spoke  in  the  name 
of  both  defendants.  Bach  was  entitled  to 
make  bii  own  defense,  and  the  lury  could 
have  found  one  of  them  guilty  and  acquitted 
the  other.  Mutual  L.  In$.  Co.  v.  EiUmon, 
145  U.  S.  285,  208  [86:  706.  7001.  See  also 
Com.  y.  Robin$on,  1  Gray,  555,  560. 

For  the  error  of  the  court  in  not  sustaining 
the  objection  referred  to,  so  far  as  it  related  to 
Sparf , the  judgment  must  be  reversed  as  to  him. 
If  he  were  the  only  defendant,  we  might  with- 
ISO]  bold  *any  expression  of  opinion  upon  other 

Suestions  raised  by  the  assignments  of  error, 
iut  as  some  of  those  questions  are  important 
and  may  arise  upon  another  trial  of  Sparf,  and 
especially  as  they  must  be  now  determined 
with  reference  to  Hansen,  we  proceed  to  their 
examination. 

II.  One  of  the  specifications  of  error  relates 
to  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  the  defendants,  and  to  parts 
of  the  charge  to  the  jury. 
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The  defendants  asked  the  court  to  ioBtrad 
the  jury  as  follows: 

"in  all  criminal  causes  the  defendant  may  be 
found  guilty  of  any  offense  the  comminsioo  of 
which  is  necessarily  included  in  that  with 
which  he  is  charged  in  the  indictment,  or  the 
defendant  may  te  found  guilty  of  an  attempt 
to  commit  the  offense  so  charged,  provided 
that  such  attempt  be  itself  a  separate  offense.** 
"Under  an  indictment  charging  mtirder,  the 
defendant  may  be  convict^  of  murder,  of 
manslaughter,  or  an  attempt  to  commit  either 
murder  or  manslaughter. "  *  HJuder  the  indict- 
ment in  this  case,  the  defendants  may  be  con- 
victed of  murder,  or  manslaughter,  or  of  an 
attempt  to  commit  murder  or  maoslao^ter. 
and  if  after  a  full  and  careful  consideration  of 
all  the  evidence  before  you  you  believe  beyond 
a  reasonable  doubt  that  the  defendants  are 
guilty,  either  of  manslaughter  or  of  an  assault 
w)th  intent  to  commit  murderer  manslaughter, 
you  should  so  find  your  verdict."  These  in- 
structions were  refused  and  the  defendants  ex- 
cepted. 

In  its  charge  to  the  jury  the  court,  among 
other  things,  said:  **What,  then,  is  murder  t 
There  are  only  two  kinds  of  felonious  homicide 
known  to  the  laws  of  the  United  States.  One 
is  murder  and  the  other  is  manslaughter. 
There  are  no  degrees  of  murder."  ."There  is 
no  definition  of  murder  by  any  United  States 
statute.  We  resort  to  the  common  law  for 
that.  By  the  common  law,  murder  is  the  un- 
lawful kuline  of  a  human  being  in  the  peace  ol 
the  state,  witn  malice  aforethought,  either  ex- 

{>ress  or  implied.  Malice,  then,  is  an  element 
n  the  offense  and  discriminates  it  from  the 
other  crime  of  felonious  homicide  which  I 
have  mentioned,  to  wit,  manslaughter;  that  is, 
malice,  express  or  implied,  'discnminates  [OO 
murder  from  the  offense  of  manslauefater." 
"Express  malice  exists  when  one,  bv  deuberata 
premeditation  and  design,  formed  in  advance, 
to  kill  or  to  do  bodily  harm,  the  premedita- 
tion and  design  being  implied  from  external 
circumstances  capable  of  proof,  such  as  lying 
in  wait,  antecedent  threats,  and  concerted 
schemes  against  a  victim.  Implied  malice  is 
an  inference  of  the  law  from  any  deliberate  and 
cruel  act  committed  by  one  person  against  an- 
other. The  two  kinds  of  malice,  therefore,  to 
repeat,  indicate  but  one  state  of  mind,  e«tab 
lished  in  different  ways,  the  one  by  circum- 
stances showing  premeditation  of  the  homicide, 
the  other  by  an  inference  of  the  law  from  the 
act  committed;  that  is,  malice  is  inferred 
when  one  kills  another  without  provocation,  or 
when  the  provocation  is  not  great.  Man- 
slaughter is  the  unlawful  killing  of  a  human 
being  without  malice  either  expresa  or  im- 
pliedl  I  no  not  consider  it  necessary,  een tie- 
men,  to  explain  it  further,  for  if  a  feSmtotm 
homicide  hoe  been  committed,  of  which  pou  an 
to  be  the  Judges  from  the  priwf  there  i$  nothing 
in  this  cam  to  reduce  it  below  the  grade  of  mur- 
der. In  other  words,  it  may  be  in  the  potter  of 
the  Jury  under  the  indictment  by  which  these 
defendants  are  accused  and  tried  of  finding 
them  guilty  of  a  less  crime  than  murder,  to 
wit,  manslaughter,  or  an  attempt  to  commit 
murder;  yet,  ae  I  have  eaid  in  ^hieeaee,  if  a 
felonioue  homicide  hoe  been  committed  at  aU,  ^ 
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wkuk  1  repeat  you  are  the  Jvdges,  tliereU  notk- 
iag  t9  rednee  it  Maw  the  grade  of  murder.'* 
Tbe  court  further  said  to  the  Jury: 
"You  are  tbe  exclusive  judges  of  the  credi- 
.bffity  of  tbe  witnesses,  and  in  judging  of  their 
credibility  tou  have  a  right  to  take  into  con- 
iteration  tbeir  prejudices,  motives,  or  feelinjrs 
of  revenge,  if  any  such  have  been  proven  or 
shown  by  tbe  evidence  in  the  case;  if  you  be- 
Here  from  tbe  evidence  that  any  witness  or 
witnesses  have  knowingly  and  willfully  testi- 
fied falsely  as  to  any  material  fact  or  point, 
yoc  are  at  liberty  to  disregard  entirely  the  testi- 
Diooy  of  sucb  witness  or  witnesses.**  "Gtentle- 
oeo,I  have  given  you  these  instructions  as  care- 
full?  is  I  could,  avoiding  all  references  to  the 
testimony,  but  I  do  not  wish  to  be  misunder- 
61]stood,  and  out  of  'abundant  caution  I  say 
further  to  you,in  giving  you  these  instructions, 
I  may  by  accident  have  assumed  facts  to  be 
Ijroven;  if  so  you  must  disregard  tbe  assump- 
tk».  It  is  not  my  purpose,  nor  is  it  my  f  unc- 
tioo,  to  assume  any  fact  to  be  proven,  nor  to 
foggest  to  you  that  any  fact  has  been  proven. 
Tou  are  the  exclusive  judgn  of  Vie  fact.  No 
matter  uihat  aeeumptton  may  appear  during 
ike  eoune  of  Vie  trial  in  any  ruling  of  mine,  or 
what  fnay  appear  in  any  one  of  th^  instruc- 
tioni,  you  are  to  take  thie  ease  and  consider  it, 
end  remember  you  are  the  tribunal  to  which  the 
loM  has  referred  the  ease  and  tohose  judgment  the 
te  wants  on  the  case,*' 

After  tbe  jury  bad  been  in  consultation  for 
t  time,  they  returned  into  court  for  further  in- 
itmctions.  The  colloquy  between  the  court 
and  tbe  jurors  is  set  forth  at  large  in  tbe  mar- 


^ 


2]  *The  requests  for  instruction  made  by  tbe 
defeodsnts  were  based  upon  section  1085  of  the 
^J  Revised  Statutes  of  the  United  'States, 
providing  that  "in  all  criminal  causes  the  de- 
feodant  may  be  found  guilty  of  any  offense  the 
commission  of  which  is  necessarily  included  in 
tliat  with  which  he  is  charged  in  the  indict- 
meot,  or  may  be  found  guilty  of  an  attempt  to 
o^Hnmit  tbe  offense  so  charged:  Provided, 
That  such  attempt  be  itself  a  separate  offense." 

Tbe  refusal  to  grant  the  defendants' requests 
for  instructions,  taken  in  connection  with  so 
mnch  of  the;  charge  as  referred  to  the  crime  of 
manslaughter,  and  the  observations  of  the  court 
when  tbe  jurv  through  their  foreman  applied 
for  further  jnstructions,  present  the  question 


whether  tbe  court  transcended  its  authority 
when  saying,  as  in  effect  it  did,  that  in  view  or 
the  evidence  the  only  verdict  the  jury  could  un« 
der  the  law  properly  render  would  be  either  one 
of  cruilty  of  the  offense  charged  or  one  of  not 
guilty  of  the  offense  charged;  that  if  a  feloni- 
ous bomicide  had  been  committed  by  either  of 
tbe  defendants,  of  tehich  the  Jury  were  the 
judges  from  the  proof  there  was  nothing  in  this 
case  to  reduce  it  below  the  grade  of  murder; 
and  that,  "as  one  of  the  tribunals  of  the 
country,  a  juir  is  expected  to  be  governed  b^ 
law,  and  the  law  it  should  receive  from  the 
eeurt.** 

The  court  below  assumed,  and  correctly, 
that  section  1085  of  the  Revised  Statutes  did 
not  authorize  a  jury  in  a  criminal  case  to  find 
the  defendant  guilty  of  a  less  offense  than  the 
one  charged,  unless  the  evidence  justified 
them  in  so  doing.  Congress  did  not  intend  to 
invest  juries  in  criminal  cases  with  power  ar- 
bitrarily to  disregard  tbe  evidence  and  the 
principles  of  law  applicable  to  the  case  on  trial. 
The  only  object  oi  that  section  was  to  enable 
the  jury,  in  case  the  defendant  was  not  shown 
to  be  guilty  of  tbe  particular  crime  charged, 
and  if  the  evidence  permitted  tliem  to  do  so,  to 
find  him  guilty  of  a  lesser  offense  necessarily  in- 
cluded in  the  one  charged,  or  of  the  offense  of 
attempting  to  commit  the  one  charged.  Upon 
a  careful  scrutiny  of  the  evidence,  we  cannot 
find  any  ground  whatever  upon  which  the 
jury  could  properly  have  reached  the  conclu- 
sion that  the  defendant  Hansen  was  only  guilty 
of  an  offense  included  in  tbe  one  charged,  or 
of  a  mere  attempt  to  commit  the  offense 
charged.  A  verdict  of  guilty  of  an  *offense[64 
less  than  the  one  charged  would  have  been  in 
flagrant  disregard  of  Sil  the  proof,  and  in  vio- 
lation by  the  jury  of  their  obligation  to  render 
a  true  verdict.  There  was  an  entire  absence 
of  evidence  upon  which  to  rest  a  verdict  of 
guilty  of  manslauffhter  or  of  simple  assault. 
A  verdict  of  that  l^ind  would  have  been  the 
exercise  by  the  jury  of  the  power  to  commute 
the  punishment  for  an  offense  actually  com- 
mitted, and  thus  impose  a  punishment  differ- 
ent from  that  prescril>ed  by  law. 

The  general  question  as  to  the  duty  of  the 
jury  to  receive  the  law  from  the  court,  is  not 
concluded  by  any  direct  decision  of  this  court. 
But  it  has  been  often  considered  by  otber 
courts  and  by  judges  of  high  autboHtv,  and. 


**Toremaii.  There  is  one  of  us  who  wishes  to  be 
Inatracced  by  your  honor  as  to  certain  points  upon 
uie  question  of  United  States  marine  laws  in  re- 
taid  to  murder  on  tbe  hlprh  seas. 

*X>mrt.  The  instruction  which  I  gave  you.  gen- 
uemen.  in  regard  to  tbe  law  upon  wbiob  tbe  In- 
dietmeot  was  bemoA  was  section  6339  of  the  Bevised 
efatnteSi,  which  I  wUl  read  to  you  again.  Juror. 
Tour  honor,  I  would  like  to  know  in  regard  to  the 
mterprecatioD  of  tbe  laws  of  tbe  United  States  in 
RffBTd  to  manslaughter,  as  to  whether  the  def end- 
nts  can  be  found  guUty  of  manslaughter,  or  that 
we  defendants  must  be  found  guilty. 

*Vbun,  I  will  read  the  section  to  you  and  see  if 
tbtt  touches  tbe  proposition.  The  indictment  is 
naed  upon  section  S38D,  which  provides,  among 
otber  things,  *tbat  every*  person  who  oommlts  mur- 
der upon  the  high  seas  or  In  any  arm  of  the  sea.  or 
u  aoy  river,  haven,  creek,  tmslri,  or  bay,  within  the 
smnlraltyand  maritime  jurisdiction  of  tbe  United 
wesand  out  of  the  jurisdiction  of  any  particular 
me.  or  wbo,  upon  any  such  waters,  maliciously 
ttnk«B,  stabs,  wounds,  poisons,  *or  shoots  any  other 
PosoD,  of  which  striking,  stabbing,  wounding, 
Powmlng,  or  shooting  such  other  person  dies  on 
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land  or  at  sea,  within  or  without  the  Uoited  states, 
sball  sutler  death.*  Hence,  that  is  tbe  penalty  for 
the  offense  described  In  the  indictment.  I  nave 
given  you  thedeflnltlon  of  murder.  If  you  remem- 
ber it,  you  will  connect  It  with  these  words:  'Every 
person  who  commits  murder  upon  tbe  bigb  seas,  or 
In  any  arm  of  tbe  sea,  or  In  any  river,  haven.*  etc 
Juror.  Are  tbe  two  words  *aidfng*  or  *abettlng*  de- 
fined?  Court.  Tbe  words  'aiding*  or  *at>ettinK *  are 
not  defined,  but  1  have  instructed  you  as  to  tbe  le- 
gal effect  of  aiding  and  abetting,  and  this  you 
snould  accept  as  law.  If  I  have  made  an  error 
there  is  a  higher  tribunal  to  correct  it. 

**  Juror.  I  am  the  spokesman  for  two  of  uSi 
We  desire  to  clearly  understand  tbe  matter.  It  Is 
a  barrier  In  our  mind  to  our  determining  the  mat- 
ter. Tbe  question  arising  amongst  us  is  to  aiding 
and  abetting.  Furthermore,  as  I  understand.  It 
must  be  one  thing  or  the  other.  It  must  be  guilty 
or  not  guilty.  Court.  Yes:  under  tbe  instructions 
I  have  given  you.  I  will  read  them  to  ynu  agaln« 
so  as  to  oe  careful  and  that  you  may  understand. 
Murder  is  the  unlawful  killing  of  a  human  being 
in  tbe  peace  of  the  state,  with  malice  aforethought, 
either  express  or  implied.   I  defined  to  you  what 
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where  Its  dctorroination  has  not  been  cod  trolled 
bv  specific  constitutional  or  statutory  pro- 
Tisions  expressly  empowering  the  jury  to  de- 
termine both  law  and  facts,  the  principle  by 
which  courts  and  juries  are  to  be  cuided  in  the 
exercise  of  their  respective  functions  has  be- 
come firmly  established.  If.this  be  true,  this 
couit  should  not  announce  a  different  rule, 
unless  compelled  to  do  so  by  reasons  so  cogent 
and  coDtrollio^  that  they  cannot  be  properly 
overlooked  or  disregarded.  Some  of  the  mem- 
bers of  this  court,  after  much  consideration 
and  upon  an  extended  review  of  the  author- 
ities, are  of  opinion  that  the  conclusion  reached 
by  this  court  is  erroneous  both  upon  principle 
and  authority.  For  this  reason,  and  because 
the  question  is  of  great  importance  in  the  ad- 
ministration of  justice,  and  also  involves 
human  life,  we  deem  it  approprinte  to  state 
with  more  fulness  than  under  other  circum- 
stances would  be  necessary  the  ground  upon 
which  our  judgment  will  rest — looking  first  to 
cases  determined  in  the  courts  of  the  United 
States. 

In  Georgia  v.  Bratltford,  8  U.  S.  8  Dall.  1, 
4  [1:  483,  484],  a  case  in  this  court  tried  by  a 
special  jury  upon  an  amicable  issue,  Chief 
Jiutice  Jnj  is  reported  to  have  said  :  "It  may 
not  be  amiss  here,  gentlemen,  to  rtfmind  you 
of  the  good  old  rule,  that  on  questions  of  facts 
It  is  the  province  of  the  jury,  on  questions  of 
law  it  is  the  province  of  the  court  to  decide. 
But  it  must  be  observed  that  by  the  same  law. 
which  recognizes  this  reasonable  distribution 
of  jurisdiction,  you  have  nevertheless  a  rigkt  to 
65]  take  *upon  yourselves  to  judge  of  both, 
and  to  determine  the  law  as  well  as  the  fact  in 
controversy.  On  this,  and  on  every  other  oc 
casion,  however,  we  have  no  doubt  you  will 
pay  that  respect  which  is  due  to  the  opinion  of 
the  court;  for,  as  on  the  one  hand,  ft  is  pre 
Bumed  that  juries  are  best  jud^^es  of  facts,  it  is 
on  the  other  band,  presumable  that  the  courts 
are  the  best  judges  of  the  law.  But  still  botli 
objects  are  lawfully  within  your  power  of  de 
cision."  Of  the  correctness  of  this  report. 
Mr.  Jvttice  Curtis  in  United  States  v.  Morris, 
1  Curt.  28,  58,  expressed  much  doubt,  for  the 
reason  that  the  Chief  Justice  is  reported  as 
taying  that,  in  civil  cases,  and  that  was  a  civil 


case,  the  jury  had  the  right  to  decide  the  law. 
and  because,  also,  the  diCTerent  parU  of  ttie 
charj^e  conflict  with  each  other;  the  Chief 
Justice,  according  to  the  report,  saying  at  the 
outset  that  it  is  the  province  of  the  jury  to  de-. 
cide  questions  of  fact  and  of  the  court  to  decida 
questions  of  law,  and  in  the  auccedingaenteooe 
informing  the  jury  that  they  had  the  right  to 
take  upon  themselves  the  determination  oibotk 
law  and  fact  If  the  Chief  Justice  said  that  U 
was  the  province  of  the  court  to  decide  ques- 
tions of  law,  and  the  province  of  the  Jury  to 
decide  questions  of  fact  he  could  not  have  said 
that  the  jury  had  the  right,  in  a  civil  case,  to 
judge  of  and  determine  both  law  and  fact. 
**The  whole  case,"  Mr,  Justice  Curtis  said, 
"was  an  anomaly.  It  purports  to  be  a  trial 
by  jury  in  the  Supreme  Court  of  the  United 
States  of  certain  issues  out  of  chancery.  And 
the  Chief  Justice  begins  by  tellins  the  jury 
that  the  facts  arc  sll  agreed,  and  the  only 
question  is  a  matter  of  law,  and  upon  that  the 
whole  court  were  agreed.  If  it  be  correctlv 
reported,  I  can  only  say  that  it  is  not  in  acord- 
ance  with  the  views  of  any  other  court,  so  far 
as  I  know,  in  this  country  or  in  England,  and 
is  certainly  not  in  accordance  with  the  coune 
of  the  Supreme  Court  for  many  years." 

Certain  observations  of  Chief  Jvstiee  Mar- 
shall in  the  course  of  the  trial  of  Barr  have 
sometimes  been  referred  to  in  support  of  the 
contention  that  the  jury  in  a  criminal  case  are 
under  no  legal  obligation  to  accept  the  law  as 
laid  down  by  the  court  But  nothing  said  by 
him  at  that  trial  was  inconsistent  with  the 
views  expressed  by  eminent  jurists  incases  to  be  • 
presently  cited.  In  the  course  of  an  opin-[60 
ion  relating  merely  to  the  order  of  evidence, 
the  Chief  Justice  said:  '*  Levying  of  war  is  a 
fact  which  must  be  decided  by  the  jury.  The 
court  may  give  general  instructions  on  this  as 
on  every  other  question  brought  before  them, 
but  the  jury  must  decide  upon  it  as  com- 
pounded of  fact  and  law,*'    1  Burr's  Trial.  470. 

rhis  language  is  supposed  to  justify  the  coo> 
lenlion  that  the  jury  m  a  criminal  case  nre  en- 
titled, of  riffht,  to  determine  questions  of  pure 
law  adversely  to  the  direction  of  the  court  But 

hat  no  such  thought  wrs  in  the  mind  of  the 
Chief  Justice  if   manifest  from    his  written 


maUoe  was,  and  1  assume  you  can  recall  my  defini- 
tion to  your  minds.  MauslauR btcr  is  the  unlawful 
kiUinff  of  a  buman  beinir  without  malice,  either 
express  or  implied.  I  do  not  consider  it  necessary 
to  explain  it  further.  If  a  felonious  homicide  has 
been  committed  bv  either  of  the  detendants,  of 
which  you  are  to  be  the  Judges  from  the  proof, 
there  is  notbingr  in  this  case  to  reduce  it  below  the 
grade  of  murder. 

**  Juror.  Then,  as  I  understand  your  honor  clearly 
there  is  nothing  about  manslauahter  in  this  court? 
Court.  No;  I  do  not  wish  to  be  so  understood.  A 
verdict  must  be  based  on  evidence,  and  in  a  proper 
case  a  verdict  for  manslaujrbter  may  be  rendered. 

** Juror.  A  crime  committed  on  the  blah  seas 
must  have  been  murder,  or  can  it  be  manslaughter? 
Court  in  a  proper  cose,  it  may  be  murder  or  %t  may 
bematuiauohter,bul1n  this  case  it  cannot  he  prop- 
erty mansiauoMer,  As  I  have  said^  if  a  felonious 
homicide  has  been  eommitted  the  facts  of  the  case  do 
not  t  educe  it  hdow  murder.  Do  not  understand  me 
to  say  that  manslaughter  or  murder  has  besn  com- 
mitted.  That  is  for  you  gentlemen  to  determme 
from  the  testimony  and  the  <n«c»ticttonslhave  given 

Jou.  .  .  .  Mr.  Smith.  We  take  an  exception, 
uror.  We  bare  got  to  bring  a  verdict  for  either 
manslauvhter  or  murder?  Court.  Do  not  mis- 
understand  me.  I  have  not  said  so.  Juror.  I  know 
you  have  not.  Court   I  cannot  Mrect  you  y)hat 
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ctmcluMonto  come  to  from  the  facts,  I  rturct  yon 
only  as  to  the  law,  AjudgmsfUon  Uie  facts  is  yovr 
piovince, 

**Mr.  Cterter.  May  T  a»k  the  court  to  Instruct  ihH 
Jury  that  in  oases  where  persons  nre  being  xmrd 
upon  a  chanre  of  murder,  and  the  f  nets  proron  at 
their  trial  Show  that  thedefenduntaare  guilty  of 
manslaughter,  under  an  lodictmoot  thev  mav  find 
him  guilty  of  manslaughter,  as  a  general  rule;  bMt 
however,  if  the  facts  show  that  the  dcreodaots 
bare  been  guilty  of  murder  and  that  m  this  caaa, 
there  is  no  evidence  tending  to  estabUsh  the  oriuie 
or  offense  of  manslaughter^— 

**Mr.  Smith.  It  is  the  prorlooe  of  the  Jory, 
Court  X  have  already  so  instmoted  the  jurr.  I 
have  endeavored  to  make  myself  understood. 
Juror.  If  we  bring  in  a  verdict  of  guilty,  that  is 
capital  punishment?  Court.  Tea.  Then  tb^re  la 
no  other  verdict  we  can  bring  In  except  goUty  or 
not  guilty/  Court  In  a  proper  case,  a  verdict  for 
maoelaujrbter  may  be  rendered,  as  the  district  at- 
torney has  stated;  and  even  in  this  case  you  b«ve 
the  pS]rf>ical  power  to  do  so;  hut  as  one  of  the  trihUF- 
nals  of  the  country,  a  jury  is  expected  tn  be  aovented 
by  law,  and  the  law  it  ^lould  receive  from  the  crmrt 

Juror.  There  has  been  a  misund^Tstandfng 
amongst  us.  Now  it  Is  clearly  interpreted  to  u^ 
and  no  doubt  we  can  now  agree  on  certain  facta.** 
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721 'absolute  right  in  a  case  depending  entire- 
iy  upon  an  Act  of  Congress,  or  a  statute  of  a 
itate,  to  determine,  upon  their  own  responsi- 
bflity,  whether  that -Act  or  statute  is  or  is  not 
tew,  that  is,  whether  it  is  or  is  not  in  violation 
of  the  Constitution. 

Mr,  «/«<ttof  Thompson,  who  became  a  mem- 
ber of  this  court  is  1823,  conctirred  in  the 
opinion  delivered  by  Kent,  </.,  in  People  y.  Oroa- 
M0(I8O4)8  Johns.  Cas.  837,  862,  where  the 
court  was  equally  divided,  Ohirf  Jvstice  Lewis 
woA  Judge  mockholst  Livingston,  afterwards 
a  Jostice  of  this  court,  holding  that  to  ques- 
lk>Di  of  law  the  court,  to  questions  of  fact  the 
toy,  must  respond.  But  in  his  opinion  in 
Pitm  V.  8taU,  13  N.  H.  586,  664.  Chief  Jue 
Uet  Parker,  referring  to  Judge  Kent's  opinion 
io  People  v.  CroetDeU,  said:  "Mr.  Jitetice 
Tbompfon,  who  concurred  in  that  opinion, 
must  have  understood  that  concurrence  to  be 
merely  in  the  points  necessary  to  the  decision 
of  that  cause,  or  have  subsequeotlv  changed 
his  views;  for  I  have  his  authority  for  saying 
fbtt  be  has  repeatedly  ruled  that  the  jury  are 
Dotiod|:<^  of  the  law  in  criminal  cases."  And 
in  toe  dissenting  opinion  of  Judge  Bennett  in 
State  V.  Oroteau,  28  Vt.  14,  68,  64  Am.  Dec.  90. 
(where  it  was  held  that  the  jury,  in  criminal 
cases,  could  rightfully  decide  questions  of 
law  and  fact,  but  which  case  has  been  over- 
mled,  8taU  ▼.  Burpee,  10  L.  R.  A.  146,  65 
Yt  1,  84)  it  was  said:  JudgeThompson,  whose 
fodicial  learning  and  experience,  while  on  the 
oeoch  of  the  supreme  court  of  New  York,  and 
on  the  bench  of  the  United  States,  were  very 
ezteoslTe,  thus  wrote  to  a  friend  some  short 
time  before  his  death:  'I  have  repeatedly 
rakd  on  the  trial  of  criminal  cases,  that  it  was 
the  right  as  well  as  the  duty  of  the  court  to 
decide  questions  of  law;  and  any  other  rule, 
it  appears  to  me,  would  be  at  war  with  our 
whole  judicial  system,  and  introduce  the  ut- 
most confusion  in  criminal  trials.  It  is  true, 
the  jury  may  disregard  the  instructions  of  the 
court,  and  in  some  cases  there  may  be  no 
remedy.  But  it  is  still  the  right  of  the  court 
to  instruct  the  jury  on  the  law,  and  the  duty 
of  the  jury  to  obev  the  instructions.*"  See 
also  Whart.  Crim.  1*1.  &  Pr.  §  810,  note  8. 

The  remarks  of  Mr.  Justice  Baldwin  in 
United  States  v.  WiUon,  1  Baldw.  78,  100. 
731 108,have  sometimes  *been  referred  to  as  in 
cooflict  with  the  rule  that  it  is  the  duty  of  the 
jtny  to  accept  the  law  as  expounded  by  the 
<xmrt.  It  is  quite  true  that  in  the  charge  in 
Wilson's  case  Mr.  Justice  Baldwin  said  that 
if  the  jury  were  prepared  to  say  that  the  law 
was  different  from  what  the  court  had  an- 
DouDoed,  they  were  in  the  exercise  of  their 
coQstitutionaf  right  to  do  so.  But  in  his 
char|ein  Porter's  case,  he  explained  what  was 
said  m  Wilson's  case.  After  remarking,  that 
if  a  jury  find  a  prisoner  guilty  against  the 
ooort's  opinion  of  the  law  or  the  case,  a  new 
trial  would  he  granted,  as  no  court  would  pro- 
oooQce  a  judgment  on  a  prisoner  against  what 
it  believes  to  be  the  law,  he  said:  "This  then, 
yoQ  will  imderstand  to  be  what  Is  meant  by 
your  pot0^  to  determine  upon  the  law:  but  you 
win  still  bear  in  mind  that  it  is  a  very  old, 
•onnd,  and  valuable  maxim  that  the  court 
answers  to  questions  of  law,  and  the  jury  to 
facts.     Every  day's  experience  evinces   the 

U6  U.  & 


wisdom  of  this  rule."  Subsequently  in  United 
St'ftea  V.  8/nte,  1  Baldw.  510,  513,  which  was 
an  indictment  for  passing  a  counterfeit  note 
of  the  Btfnk  of  the  United  States,  and  when 
the  question  arose  as  to  the  ri^ht  of  the  jury  to 
pass  upon  the  constitutionality  of  the  Act 
of  Congress  on  which  the  prosecution  was 
founded,  Mr.  Justice  Baldwin  said,  in  his 
charge:  ^*  ^  juries  ones  exercise  this  power ^ 
we  are  without  a  constitution  or  laws,  one  jury 
has  the  same  power  as  another,  you  cannot 
bind  those  who  may  take  your  places,  what 
you  declare  constitutional  today  another  jury 
may  declare  unconstitutional  to- morrow. 

'The  question  l)efore  us  received  full  con- 
sideration by  Mr,  Justice  Story  in  United 
states  V.  BatttsU,  2  Sumn.  240. 244.  That  was 
an  indictment  for  a  capital  offense,  and 
the  (question  was  directly  presented  whether 
in  criminal  cases,  e<)pecia11y  in  capital  cases, 
the  jury  were  the  judges  of  the  law  as 
well  as  of  tha  facts.  He  said:  "My  opinion 
is  that  the  jury  are  no  more  judges  of 
the  law  in  a  capital  or  criminal  case,  upon  the 
plea  of  not  guilty,  than  thejr  are  in  every  civil 
case  tried  upon  the  general  issue.  In  each  of 
these  cases,  their  verdict,  when  general,  is 
neces<«arily  compounded  of  law  and  of  fact,  and 
includes  both.  In  each  they  must  necessarily 
'determine  the  law  as  well  as  the  fact.  [74 
In  each  they  have  the  physical  power  to  dis- 
regard the  law,  as  laid  down  to  them  by  the 
court.  But  I  deny  that,  in  any  case,  civil  or 
criminal,  they  have  the  moral  right  to  decide 
the  law  according  to  their  own  notion  or  pleas- 
ure. On  the  contrary,  1  hold  it  the  most 
sacred  constitutional  right  of  every  party  ac- 
cused of  a  crime  that  the  jury  should  respond 
as  to  the  facts,  and  the  court  as  to  the  law. 
It  is  the  duty  of  the  court  to  instruct  the  jury 
as  to  the  law,  and  it  is  the  duty  of  the  jury  to 
follow  the  law  as  it  is  laid  down  by  the  court. 
This  is  the  right  of  every  citizen,  and  it  is  his 
only  protection.  If  the  Jury  were  at  liberty 
to  settle  the  law  for  themselves,  the  effect 
would  be,  not  only  that  the  law  itself  would  be 
most  uncertain,  from  the  different  views  which 
different  juries  might  ti^e  of  it,  but  in  case  of 
error  there  would  be  no  remedy  or  redress  by 
the  injured  party;  for  the  court  would  not 
have  any  right  to  review  the  law  as  it  had  been 
settled  by  the  jury."  **Every  person  accused 
as  a  criminal  has  a  right  to  be  tried  according 
to  the  law  of  the  land,  the  fixed  law  of  the 
land,  and  not  by  the  law  aa  a  jury  may  under- 
stand it,  or  choose,  from  wantoness  or  ignor- 
ance or  accidental  mistake,  to  interpret  it. 
If  I  thought  that  the  jury  were  the  proper 
judges  of  the  law  in  criminal  cases,  I  should 
hold  it  my  duty  to  abstain  from  the  responsi- 
bility of  stating  the  law  to  them  upon  any 
such  trial.  But  believing,  as  I  do,  that  every 
citizen  has  a  right  to  be  tried  by  the  law.  and 
according  to  the  law;  that  it  is  his  privilego 
and  truest  shield  against  oppression  ana  wrong; 
I  feel  it  my  duty  to  state  my  views  fully  and 
openlv  on  the  present  occasion." 

In  United  States  v.  Morris,  1  Curt.  23,  51. 
52,  58,  the  question,  in  all  of  its  aspects,  was 
examined  by  Mr,  Justice  Curtis  with  his  ac- 
customed core.  In  that  case  the  contention 
was  that  every  jury,  impanelled  in  a  court  of 
the  United  States,  was  the  rightful  judge  of 
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87,  88.  This  statemeot  of  the  principle  is 
sometimes  referred  to  in  support  of  the  propo- 
sition that  the  Jury  is  not  under  a  le^l  duty 
to  accept  the  law  as  declared  by  the  court  in  a 
criminal  case.  We  think  it  tends  to  show  that 
it  is  the  province  and  duty  of  the  jury  to  ap- 
ply to  the  facts  of  the  case  the  law  as  given  to 
Uiem  by  the  court  "  in  direction." 

There  is  nothing  in  conflict  with  this  in  the 
Lectures  on  Law  delivered  by  Mr.  Justiee 
Wilson.  In  one  of  those  lectures,  referring  to 
the  duties  of  Jurors  in  criminal  cases,  he  said: 
"On  questions  of  law,  his  [the  juror's]  de- 
ficiencies will  be  supplied  by  the  professional 
directions  of  the  Judges,  whose  duty  and  whoie 
Jnuineu  it  is  profenionaUy  to  direct  him.  For, 
as  we  have  seen,  verdicts,  in  criminal  cases 
generally  determine  tbe  question  of  law  as  well 
as  the  question  of  fact.  Questions  of  fact  it  is 
his  exclusive  province  to  determine.  With 
Uie  consideration  of  evidence  unconnected 
with  the  question  which  he  is  to  try,  his  atten- 
tion will  not  be  distracted;  for  everything  of 
that  nature,  we  presume,  will  be  excluded  bv 
the  court.  The  collected  powers  of  his  mina, 
therefore,  will  be  fixed,  steadily  and  without 
interruption,  upon  the  issue  he  is  sworn  to  try. 
Thi$  issue  is  an  issue  qf  fact."  2  Wilson's 
Works,  886.  Other  oraervaUons  found  in 
these  lectures,  if  considered  alone,  are  not  so 
explicit  upon  the  question  of  the  respective 
functions  of  court  and  jury;  but  taken  in  con- 
nection with  all  that  he  said,  it  is  reasonably 
dear  that  when  Mr,  Justice  Wilson  spoke  of 
the  determination  bv  a  Jury,  in  a  criminal 
case,  of  both  law  and  facC  he  meant  only  that 
A  general  verdict  of  guilty  or  not  guilty,  of 
necessitv,  decided  every  question  before  them 
which  involved  a  Joint  consideration  of  law 
and  fact;  not  that  the  Jury  could  ignore  the 
directions  of  the  court,  and  take  the  law  into 
their  own  hands. 

The  observations  of  Mr,  Justice  Samuel 
Chase  in  the  case  of  John  Fries,  tried  for  trea- 
son, in  1800,  are  supposed  to  sustain  the  broad 
70]  'proposition  that  the  Jury  may  of  right, 
disregard  the  law  as  expounded  by  the  court. 
He  undoubtedly  did  say  that  while  it  was  the 
duty  of  the  court,  in  all  criminal  cases,  to  state 
the  law  arising  on  the  facts,  the  Jury  were  to 
decide  '*  both  the  law  and  facts,  on  tneir  con- 
sideration of  the  whole  case."  Chad's  Trial, 
App.  45.  But  on  tbe  trial,  in  the  same  year, 
in  the  Circuit  Court  of  the  United  States  for 
the  Virginia  District,  of  James  Thompson 
Callender  for  seditious  libel,  be  was  appalled 
at  the  suggestion  by  learned  counsel  that  the 
Jury  were  entitled,  of  riffht,  to  determine  the 
constitutional  validity  of  the  Act  of  Congress 
under  which  the  accused  was  indicted.  Mr. 
Wirt,  counsel  for  ^e  defendant,  said:  *'  Since, 
then,  tbe  Jury  have  a  right  to  consider  the  law, 
and  since  the  ConsdtuUon  is  law,  the  conclu- 
sion is  certainly  syllogistic  that  the  Jury  have 
aright  to  consider  tbe  Constitution."  But  Mr, 
Justice  Chase  declined  to  accept  this  view. 
He  said:  "The  statute  on  which  the  traverser 
is  indicted  enacts  'that  the  Jury  who  shall  try 
the  cause  shall  have  a  right  to  determine  the 
law  and  the  fact,  under  the  direction  of  the 
court,  as  in  other  eases,'  By  this  provision  I 
understand  that  a  right  is  given  to  the  Jury  to 
determine  what  the  law  fi  in  the  case  before 
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them:  and  not  to  decide  whether  a  statute  of 
the  United  States  produced  to  them  is  a  la  w  ot 
not,  or  whether  it  is  void,  under  an  opinion 
that  it  is  unconstitutional,  that  is,  cootrarr  to 
the  Constitution  of  tbe  United  States.  I  admit 
that  the  jury  are  to  compare  tbe  statute  with 
the  facts  proved,  and  then  to  decide  whether 
the  acts  done  are  prohibited  by  t/te  law;  and 
whether  they  amount  to  the  offense  described 
in  the  indictment.  This  power  the  Jury  nec- 
essarily possesses,  in  order  to  enable  them  to 
decide  on  the  guilt  or  innocence  of  the  person 
accused.  It  is  one  thing  to  decide  what  the 
law  is  on  the  facts  proved,  and  another  and  a 
very  different  thing  to  determine  that  the  stat- 
ute produced  is  no  law.  To  decide  what  the 
law  is  on  the  facts,  is  an  admission  that  the 
law  exists.  If  there  be  no  law  in  the  case 
there  can  be  no  comparison  between  it  and  *he 
facts;  and  it  is  unnecessary  to  establish  facts 
before  it  is  ascertained  that  there  is  a  law  to 
punish  the  commission  of  them.** 

***It  was  never  pretended,"  he  continued, [7 1 
"as  I  ever  heard,  before  this  time,  that  a  petit 
ioxY  in  England  (from  whence  our  common  law 
is  darived)  or  in  anv  part  of  the  United  States, 
ever  exercised  such  power.  If  a  petit  Jury 
can  rightfully  exercise  this  power  over  one 
statute  of  Congress,  they  must  have  an  equal 
right  and  power  over  any  other  statate,  and 
indeed  over  all  the  statutes;  for  no  line  can  be 
drawn,  no  restriction  imposed  on  the  exerciae 
of  such  power;  it  must  rest  in  discretion  only. 
If  this  power  be  once  admitted,  petit  Jurora 
will  be  superior  to  the  national  legislature,  and 
its  laws  wfll  be  subject  to  their  control.  The 
power  to  abrogate  or  to  make  laws  nugatory 
U  equal  to  the  authority  of  making  than. 
The  evident  consequences  of  this  riffht  in  Juries 
will  be,  Uiat  a  law  of  Congress  will  be  in  oper- 
ation in  one  state  and  not  in  another.  A  law 
to  impose  taxes  will  be  obeyed  in  one  state,  and 
not  in  another,  unless  force  be  employed  to 
compel  submission.  The  doing  of  oertun  acta 
will  be  held  criminal,  and  punished  in  one 
state  and  similar  acts  may  be  held  innocent, 
and  even  approved  and  applauded  in  another. 
The  effects  of  the  exercise  of  this  power  by 
petit  Jurors  may  be  readily  conceived.  It  ap- 
pears to  me  that  the  right  now  claimed  has  a 
direct  tendency  to  dissolve  the  Union  of  the 
United  States,  on  which,  under  divine  Provi- 
dence, our  political  safety,  happiness,  and 
prosperity  depend ."  He  concluded  his  opinion 
in  these  wordB:  '  I  consider  it  of  the  greatest 
consequence  to  the  administration  of  Justice 
Uiat  the  powers  of  the  court  and  the  power*  of 
the  petit  jury  should  be  kept  distinct  and  sepa- 
rate, f  have  uniformly  delivered  the  opinHW 
'  that  the  petit  luir  have  a  right  to  decide  the 
law  as  well  as  the  fact  in  crimiinal  cases; '  hot 
it  never  entered  into  mvmind  that  they,  there- 
fore, had  a  right  to  determine  the  constito- 
tionality  of  any  statute  of  the  United  Sutes.** 
CaUmder*s  case,  Wkart  St.  Tr.  718,  714,  7ia 
What  Mr,  Justice  Chase  said  is  quite  suf- 
ficient to  show  the  mischievous  consequences 
that  would  flow  from  the  doctrine  that  the 
jury  may,  of  right,  disregard  tbe  directions  of 
tbe  court,  and  determine  the  law  for  thesB- 
selves.  For,  if  as  is  contended  the  lury  ia 
criminal  cases  are  not  bound  to  take*  the  law 
from  the  court,  it  is  impossible  to  deny  their 
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721  *alMo1ate  right  in  a  case  depending  entire- 
1^  iqpoD  an  Act  of  Congress,  or  a  statute  of  a 
itate,  to  determine,  upon  their  own  responsi- 
Uity,  whether  that  Act  or  statute  is  or  Is  not , 
law.  that  is.  whether  it  is  or  is  not  in  violation 
of  the  Constitution. 

Mr.  Jvttiee  Thompson,  who  became  a  mem- 
ber of  this  court  is  1823,  concurred  in  the 
opioion  delivered  bjEent, «/.,  In  People  y,  Oras- 
mB(1804)3  Johns.  Cas.  887,  862,  where  the 
coort  was  equally  divided,  OMrf  Jvstiee  Lewis 
vaA  Judge  Brockholst  Livingston,  afterwards 
t  Jostice  of  this  court,  holding  that  to  ques- 
tions of  law  the  court,  to  questions  of  fact  the 
toy,  must  respond.  But  in  his  opinion  in 
Piertt  V.  StaU,  13  N.  H.  586,  664,  Chief  Ju» 
tke  Parker,  referring  to  Jvdge  Kent's  opinion 
is  Pwple  V.  CroeweU,  said:  "Mr,  Justice 
TbompfK>n,  who  concurred  in  that  opinion, 
oust  have  understood  that  concurrence  to  be 
merely  in  the  points  necessary  to  the  decision 
of  that  cause,  or  have  subsequeotlv  changed 
his  views;  for  I  have  his  authority  for  saymg 
that  be  has  repeatedly  ruled  that  the  jury  are 
not  jodires  of  the  law  in  criminal  cases."  And 
m  the  dissenting  opinion  of  Judge  Bennett  in 
StaU  V.  Croteau,  28  Vt.  14, 68, 64  Am.  Dec.  90. 
(where  it  was  held  that  the  jury,  in  criminal 
cases,  could  rightfully  decide  questions  of 
law  and  fact,  but  which  case  has  been  over- 
mled,  8taU  ▼.  Burpee,  10  L.  R.  A.  146,  65 
Yt  1,  84)  it  was  said:  f/t/d9« Thompson,  whose 
lodicial  learning  and  experience,  while  on  the 
KDch  of  the  supreme  court  of  New  York,  and 
on  tbe  bench  of  the  United  States,  were  very 
extensiTc,  thus  wrote  to  a  friend  some  short 
time  before  his  death:  'I  have  repeatedly 
mled  on  the  dial  of  criminal  cases,  that  it  was 
tbe  fight  as  well  as  the  duty  of  the  court  to 
decide  questions  of  law;  and  any  other  rule, 
it  appears  to  me,  would  be  at  war  with  our 
whole  judicial  system,  and  introduce  the  ut- 
most confusion  in  criminal  trials.  It  is  true, 
the  jury  may  disregard  the  instructions  of  the 
court,  and  in  some  cases  there  may  be  no 
ranedy.  But  it  is  still  the  right  of  the  court 
to  instruct  the  jury  on  the  law,  and  the  duty 
of  the  jury  to  obev  the  instructions.'  '*  See 
also  Whart.  Crim.  tl.  &  Pr.  §  810.  note  8. 

Tbe  remarks  of  Mr.  Justice  Baldwin  in 
Umied  States  v.  Wilson,  1  Baldw.  78,  100. 
731 108,have  sometimes  *been  referred  to  as  in 
eooflict  with  the  rule  that  it  is  the  duty  of  the 
jory  to  accept  the  law  as  expounded  by  the 
conii.  It  is  quite  true  that  in  the  charge  in 
Wilson's  case  Mr.  Justice  Baldwin  said  that 
if  tbe  jury  were  prepared  to  say  that  the  law 
was  different  from  what  the  court  had  an- 
DOQDoed,  they  were  in  the  exercise  of  their 
(tHistitutionaf  right  to  do  so.  But  in  his 
clMir|e  in  Porter's  case,  he  explained  what  was 
said  m  Wilson's  case.  After  remarking,  that 
tf  s  jury  find  a  prisoner  guilty  against  the 
coort's  opinion  of  the  law  of  the  case,  a  new 
trial  would  be  granted,  as  no  court  would  pro- 
Bounce  a  judgment  on  a  prisoner  against  what 
it  believes  to  be  the  law,  he  said:  "This  then, 
yoQ  will  understand  to  be  what  Is  meant  by 
yoorpotoer  to  determine  upon  the  law;  but  you 
vm  itiU  bear  in  mind  that  it  is  a  very  old, 
totmd,  and  valuable  maxim  that  the  court 
uiswers  to  questions  of  law,  and  the  jury  to 
facta.  Every  day's  experience  evinces  the 
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wisdom  of  this  rule."  Subsequently  in  United 
St' lies  V.  S/iiee,  1  Baldw.  510,  518,  which  was 
an  indictment  for  passing  a  counterfeit  note 
of  tbe  Btfnk  of  the  United  States,  and  when 
the  question  arose  as  to  the  ri^ht  of  tbe  jury  to 
pass  upon  the  const! tutioo all ly  of  the  Act 
of  Congress  on  which  the  prosecution  was 
founded,  Mr.  Justice  Baldwin  said,  in  his 
charge:  *'  Xt  J^^ies  once  exercise  this  power, 
we  are  without  a  constitution  or  laws,  one  jury 
has  the  same  power  as  another,  you  cannot 
bind  those  who  may  take  your  places,  what 
you  declare  constitutional  to-day  another  jury 
may  declare  unconstitutional  to-morrow. 

The  question  l)efore  us  received  full  con- 
sideration by  Mr.  Justice  Story  in  United 
states  V.  BattisU,  2  Sumn.  240. 244.  That  was 
an  indictment  for  a  capital  offense,  and 
the  (Question  was  directly  presented  whether 
in  criminal  cases,  especially  in  capital  cases, 
the  jury  were  the  judges  of  the  law  as 
well  as  of  tha  facts.  He  said:  "My  opinion 
is  that  the  jury  are  no  more  judi^es  of 
tbe  law  in  a  capital  or  criminal  case,  upon  the 
plea  of  not  guilty,  than  they  are  in  every  civil 
case  tried  upon  the  general  issue.  In  each  of 
these  cases,  their  verdict,  when  general,  is 
neccsf^arily  compounded  of  law  and  of  fact,  and 
includes  both.  In  each  they  must  necessarily 
'determine  the  law  as  well  as  tbe  fact.  [74 
In  each  they  have  the  physical  power  to  dis- 
regard the  law,  as  laid  down  to  them  by  the 
court.  But  I  deny  that,  in  any  case,  civil  or 
criminal,  they  have  the  moral  right  to  decide 
the  law  according  to  their  own  notion  or  pleas- 
ure. On  the  contrary,  I  hold  it  the  most 
sacred  constitutional  right  of  every  party  ac- 
cused of  a  crime  that  the  jury  should  respond 
as  to  the  facts,  and  the  court  as  to  the  law. 
It  is  the  duty  of  the  court  to  instruct  the  jury 
as  to  the  law,  and  it  is  the  duty  of  the  jury  to 
follow  the  law  as  it  is  laid  down  by  the  court. 
This  is  the  right  of  every  citizen,  and  it  is  his 
only  protection.  If  the  jury  were  at  liberty 
to  settle  the  law  for  themselves,  the  effect 
would  be,  not  only  that  the  law  itself  would  be 
most  uncertain,  from  the  different  views  which 
different  juries  mieht  take  of  it,  but  in  case  of 
error  there  would  be  no  remedy  or  redress  by 
tbe  injured  party;  for  the  court  would  not 
have  any  right  to  review  the  law  as  it  had  been 
settled  by  the  jury."  **Every  person  accused 
as  a  criminal  has  a  right  to  be  tried  according 
to  the  law  of  the  land,  the  fixed  law  of  the 
land,  and  not  by  the  law  aa  a  jury  may  under- 
stand it,  or  choose,  from  wantoness  or  ignor- 
ance or  accidental  mistake,  to  interpret  it. 
If  I  thought  that  the  jury  were  the  proper 
judges  of  the  law  in  criminal  cases,  I  should 
hold  it  my  duty  to  abstain  from  the  responsi- 
bility of  stating  the  law  to  them  upon  any 
such  trial.  But  believing,  as  I  do,  that  every 
citizen  has  a  right  to  be  tried  by  the  law,  and 
according  to  the  law;  that  it  is  bis  privilego 
and  truest  shield  against  oppression  ana  wrong; 
I  feel  it  my  duty  to  state  my  views  fully  and 
openlv  on  Ihe  present  occasion." 

In  UniUd  States  v.  Morris,  1  Curt.  28,  51. 
62,  58,  the  question,  in  all  of  its  aspects,  was 
examined  by  Mr.  Justice  Curtis  with  his  ac* 
customed  care.  In  that  case  the  contention 
was  that  every  jury,  impanelled  in  a  court  of 
the  United  States,  was  the  rightful  Judge  of 
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the  existence,  coDStniction  and  effect  of  ercry 
law  that  was  material  io  a  criminal  case,  and 
could,  of  right,  and  if  it  did  its  duty  must,  de- 
cide finally  on  the  constitutional  validity  of 
any  Act  of  Coo^ress  which  the  trial  brought 
Id  question.  Touching  the  riirhtful  powers 
and  duties  of  the  court  and  the  Jury  under  the 
76]  Constitution  in  criminal  cases,  *Mr.  Jus- 
Ct<^Curtis,  amongotber  things, said:  "TbeMxth 
article,  after  declaring  that  the  Constilu'ion, 
laws,  and  treaties  of  the  United  States  shall  be 
the  supreme  law  of  the  land,  proceeds,  *and 
the  Judges,  in  every  state,  shall  be  bound  there- 
by.\.But  was  it  not  intended  that  the  Constitu- 
tion. Iaw8,  and  treaties  of  the  United  States 
should  be  the  supreme  law  in  criminal  as  well 
as  in  ei9/7  cases?  If  a  state  law  should  make 
it  penal  for  an  officer  of  the  United  States  to 
do  what  an  Act  of  Congress  commands  him  to 
do,  was  not  the  latter  to  be  supreme  over  the 
former?  And  if  so,  and  in  such  cases,  juries 
finally  and  rightfully  determine  the  law,  and 
the  Constitution  so  means  when  it  speaks  of  a 
trial  by  jury,  why  was  this  command  laid  on 
the  judges  alone,  who  are  thus  mere  advisers 
of  the  jury,  and  may  be  bound  to  give  sound 
advice,  but  have  no  real  power  in  the  matter? 
It  was  evidently  the  intention  of  the  Constitu- 
tion that  all  persons  engaged  in  making,  ex- 
pounding, and  executing  the  laws,  not  only 
under  the  authority  of  the  United  States  but 
of  the  several  states  should  be  bound  by  oath 
or  afHrmation  to  support  the  Constitution  of 
the  United  States.  But  no  such  oath  or  affir- 
mation is  required  of  Jurors,  to  whom  it  is  al- 
leered  the  Constitution  confides  the  power  of 
expounding  that  instrument;  and  not  only 
construing,  but  holding  invalid  any  law  wbicli 
may  come  in  question  on  a  criminal  trial." 
•*In  my  opinion,"  the  learned  justice  pro- 
ceeded, "it  is  the  dMtt  of  the  court  to  decide 
every  question  of  faw  which  arises  in  a 
criminal  trial;  if  the  question  touches  any  mat- 
ter affecting  the  course  of  the  .trial,  such  as 
the  competency  of  a  witness,  the  admissibil- 
ity of  evidence,  and  the  like,  the  jury  receive 
no  dircct'on  ronceiTiing  it;  it  affects  the  mater- 
ials out  of  which  they  are  to  form  their  verdict, 
but  they  bnve  no  more  concern  with  it  tlian 
they  would  have  bad  if  the  question  bad 
arisen  in  some  other  trial.  If  the  question  of 
law  enters  into  the  issue,  and  forms  part  of 
it,  the  jury  are  to  be  told  what  the  law  is,  and 
tbev  are  biound  to  consider  that  they  are  told 
truly:  that  law  they  apply  to  the  facts,  as  they 
find  tbem,  and  thus,  passing  both  on  the  law 
tod  the  fact,  they,  from  both,   frame  their 

rneral  verdict  of  guilty  or  not  guilt  v.  Such 
my  view  of  the  respective  duties  of  the  dif 
76j  ferent  *part8  of  this  tribunal  in  tbe  trial  of 
criminal  cases,  and  I  have  not  found  a  single 
decision  of  any  court  in  England,  prior  to  The 
formation  of  the  Constitution,  which  conflicts 
with  it." 

It  was  also  contended  that  the  clause  in  the 
Act  of  Congress,  known  as  the  SeditioD  Law 
of  1798  (1  Slat,  at  L.  597.  chap.  74,  §8)declar 
ing  that  *'the  jury  who  shall  try  the  cause  shall 
have  a  right  to  determine  the  law  and  the 
fact,  under  the  direction  of  the  court,  as  in 
other  cases,"  implied  that  the  jury  **in  other 
cases"  might  decide  the  law  contrary  to  the 
direction  of  the  court     But  in  response  to 
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this  view  Mr.  Justice  Curtis  said:  "I  drmw 
from  this  the  opposite  inference;  for  where  was 
tbe  necessity  of  this  provision  if,  by  force  of 
the  Constitution,  juries,  as  such,  have  both 
the  power  and  the  right  to  determine  all  ques- 
tions in  criminal  cases;  and  why  are  Uiey  to 
be  directed  by  the  court?"  See  also  Montgam' 
ery  v.  State,  11  Ohio,  427. 

But  Mr,  Justice  Curtis  considered  the  qne«- 
tion  from  another  point  of  view,  and  gare 
reasons  which  appear  to  us  entirely  conclusive 
against  the  proposition  that  it  is  for  the  jurr, 
in  every  criminal  case,  to  say  authoritatively 
what  is  tbe  law  by  which  they  are  to  be 
governed  in  finding  their  verdict.  He  said: 
'*There  is,  however,  another  Act  of  Congress 
which  bears  directly  on  this  question.  Tbe 
Act  of  the  29lh  of  April,  1802,  in  section  6» 
after  enacting  that,  io  case  of  a  division  of 
opinion  between  the  Judges  of  tbe  circuit  court 
on  any  question,  such  question  may  be  cer- 
tified to  tbe  Supreme  C>)urt,  proceeds,  'and 
shall  by  the  said  court  beflnailtf  decided.  And 
the  decision  of  the  Supreme  Court  and  their 
order  in  tbe  premises  shall  be  remitted  to  tbe 
circuit  court  and  be  there  entered  of  record 
and  have  effect  accordin^to  the  nature  of  sucb 
judgment  and  order.'  The  residue  of  this 
section  proves  that  criminal  as  well  as  dvil 
cases  are  embraced  in  it,  and  under  it  man  j 
questions  arising  in  criminal  cases  have  been 
certified  to  and  decided  by  the  Supreme  Court, 
and  persons  have  been  executed  by  reason  of 
such  decisions.  Now,  can  it  be  that,  after  a 
question  arising  in  a  criminal  trial  has  been 
certified  to  the  Supreme  Court,  and  there,  io 
the  lan^age  of  this  Act,  finally  decided,  and 
their  order  remitted  here  and  *entered  of  rec  [  7  7 
ord,that  when  the  trial  comes  on  the  jury  mar 
rightfully  revise  and  reverse  this  final  deci- 
sion? Suppose,  in  the  course  of  this  trial,  the 
judges  baa  divided  in  opinion  upon  the  ques- 
tion of  the  constitutionality  of  the  Act  of  1850. 
and  that,  after  a  final  decision  thereon  by  the 
Supreme  Court  and  tbe  receipt  of  its  mandate 
here,  the  trial  should  come  on  before  a  jury, 
does  tbe  Constitution  of  the  United  States, 
which  established  that  Supreme  Court,  intend 
that  a  Jury  may,  as  a  matter  of  right,  revise 
and  reverse  that  decision?  And,  if  not,  what 
becomes  of  this  supposed  rieht?  Are  tbe  de- 
cisions of  the  Supreme  Court  binding  on  juries, 
and  not  the  decisions  of  inferior  courts?  This 
will  hardly  be  pretended:  and  if  it  were,  how 
is  it  to  be  determined  whether  tbe  Supreme 
Court  has  or  has  not,  in  some  former  case,  in 
effect  settled  a  particular  question  of  law?  la 
my  Judgment  this  Act  of  Congress  is  in  ac- 
cordance with  the  Constitution,  and  desiffoed 
to  effect  one  of  it  important  and  even  necessary 
objects — a  uniform  exposition  and  interpreta- 
tion of  the  law  of  the  United  States — ^by  pro- 
viding means  for  a  final  decision  of  any  ques- 
tion of  law;  final  as  respects  every  tribunal 
and  every  part  of  any  tribunal  in  tbe  country; 
and  if  so,  it  is  not  only  wholly  inconsistent 
with  the  alleged  power  of  juries,  to  the  extent 
of  all  questions  so  decided,  but  it  tends  stronclr 
to  prove  that  no  such  right  as  is  claimed  does 
or  can  exist." 

Again:  "Considering  the  intense  interest 
excited,  the  talent  and  learning  employed,  and 
consequently  the  careful  researches  made,  in 
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fiigiaiid,  netr  tbe  dose  of  the  last  century, 
whoi  the  iftw  of  libel  was  ander  discussion  in 
in  the  courts  and  in  Parliament,  it  cannot  be 
dooUed  that,  if  any  decision,  having  the  least 
weight,  could  have  been  produced  in  support 
of  the  general  proposition,  that  Juries  are 
judges  <S  the  law  in  criminal  cases,-  it  would 
then  have  been  brought  forward.  I  am  not 
twire  that  anv  such  was  produced.  And  the 
decision  of  the  King's  Bench  in  Bex  v.  8t. 
AmfA,  8T.  R.  428,  and  the  answers  of  the 
twelve  judges  to  the  questions  propounded  by 
the  House  of  Lords,  assume  as  a  necessary 
postulate,  what  Lord  Mansfield  so  clearlv  de- 
clares in  terms,  that,  bv  the  law  of  England,  ju- 
78]  ries  cannot  rightfully  decide  *a  question  of 
hw.  Passing  over  what  was  said  ov  ardent 
partisans  and  eloquent  counsel,  it  will  be  found 
that  the  great  contest,  concerning  what  is 
known  as  Mr.  Fox's  Libel  Bill,  was  carried  on 
npon  quite  a  different  ground  by  its  leading 
fiieods;  a  ground  which,  while  it  admits  that 
the  lary  are  not  to  decide  the  law,  denies  that 
the  libellous  intent  is  matter  of  law;  and  as- 
serts that  it  is  so  mixed  with  the  fact  that, 
under  the  general  issue,  it  is  for  the  Inry  to 
find  it  as  a  fact.  82  Ann.  Reg.  170;  29  Pari. 
Hist  Debates  in  the  Lords.  Such  I  under- 
stsod  to  be  the  effect  of  that  famous  declara- 
tory law.  82  Geo.  3,  chap.  60.  ...  I  con- 
dade,  then,  that  when  the  Constitution  of  the 
United  States  was  founded,it  was  a  settled  rule 
Hi  the  common  law  that,  in  criminal  cases  as 
well  as  civil  cases,  the  court  decided  the  law, 
and  the  Jurr  the  facts;  and  it  cannot  be  doubt- 
ed that  this  must  have  an  important  effect 
in  determining  whatis  meant  by  the  Constitu- 
tion when  it  iMopts  a  trial  by  jury." 

That  eminent  jurist,  whose  retirement  from 
judicial  station  has  never  ceased  to  be  a  mat- 
ter of  deep  regret  to  the  bench  and  bar  of  this 
country,  closed  his  great  opinion  with  an  ex- 
pression of  a  firm  conviction  that,  under  the 
Constitution  of  the  United  States,  juries  in 
criminal  cases  have  not  the  right  to  decide  any 
question  of  law,  and  that,  in  rendering  a  gen- 
eral verdict,  their  dutv  and  their  oath  require 
tbem  to  apply  to  the  facts,  as  they  find  them, 
the  law  given  to  them  by  the  court.  And 
in  so  declaring  he  substantially  repeated 
whit  Chitf  Justice  Marshall  had  said  in  Burr's 


In  United  States  v.  Qreathouee,  4  Sawy.  457, 
461,  which  was  an  indictment  for  treason,  Mr, 
Justice  Field  said:  **There  prevaUs  a  very 
Scleral,  but  an  erroneous,  opinion  that  in  all 
crimind  cases  the  jury  are  the  judges  as  well 
of  the  law  as  of  the  fact— that  is,  that  they 
have  the  right  to  disregard  the  law  as  laid 
down  by  the  court,  and  to  follow  their  own 
notions  on  the  subject.  Such  is  not  the  right 
<rf  the  iury."  "It  is  their  duty  to  take  the  hiw 
from  the  court  and  apply  it  to  the  facts  of  the 
esse.  It  is  the  province  of  the  court,  and  of  the 
court  alone,  to  determine  all  questions  of  law 
vishig  in  the  progress  of  a  trial;  and  it  is  the 
79]  province  of  the  jurv  to  *pa8s  upon  the  evi- 
dence and  determine  all  contested  questions  of 
fact  The  responsibility  of  deciding  correctly 
as  to  the  law  lests  solely  with  the  court,  and 
the  responsibility  of  flndlne  correctly  the  facts 
wstg  solely  with  the  Jury.*^ 

Tliese  principles.were  applied  by  Judge  Ship- 
iMU.8. 


I  man  in  United  States  v.  Riley,  6  Blatchf.^'tC^, 
and  by  Judge  Cranch,  upon  an  extended  re- 
view of  the  authorities,  in  Stettinius  v.  United 
States,  5  Cranch,  C.  C.  578.  They  were  also 
applied  by  Judge  Jackson,  in  the  district  of 
West  Tirginia,  in  United  StaUs  v.  KeUer,  19 
Fed.  Rep.  883,  in  which  case  it  was  said  that 
although  an  acquittal  in  a  criminal  case  was 
final,  even  if  the  jury  arbitrarily  disregarded 
the  instructions  or  the  court  on  the  law  of  the 
case,  a  jury,  in  order  to  discharge  its  whole 
duty,  must  take  the  law  from  the  court  and 
apply  it  to  the  facts  of  the  case. 

Turning  now  to  cases  in  the  state  courts,  we 
find  that  in  Com,  v.  Porter,  10  Met.  268,  276, 
the  supreme  judicial  court  of  Massachusetts, 
speaking  by  Chitf  Justice  Shaw  delivering  the 
^unanimous  judgment  of  the  court  composed 
of  himself  and  Justices  Wilde,  Dewey,  and 
Hubbard,  held  that  it  was  a  well  settled  prin- 
ciple, lying  at  the  foundation  of  jury  trials, 
admitted  and  recognized  ever  since  jury  trial 
had  been  adopted  as  an  established  and  settled 
mode  of  proceedings  in  courts  of  justice,  that 
it  was  the  proper  province  and  duty  of  judges 
to  consider  and  decide  all  questions  of  law, 
and  the  proper  province  and  duty  of  the  jury 
to  decide  all  questions  of  fact.  In  the  same 
case,  the  court,  observing  that  the  safety,  effi- 
ciency and  purity  of  jury  trial  depend  upon 
the  steady  maintenance  and  practical  applica- 
tion of  this  principle,  and  adverting  to  the 
fact  that  a  jury,  in  rendering  a  general  ver- 
dict, must  necessarily  pass  upon  the  whole 
issue  compounded  of  the  law  and  of  the  fact, 
and  thus  ineideniaUp  pass  on  questions  of 
law,  said :  '*  It  is  the  duty  of  the  court  to  in- 
struct the  jury  on  all  questions  of  law  which 
appear  to  arise  in  the  cause,  and  also  upon  all 
questions,  pertinent  to  the  issue,  upon  which 
either  party  may  request  the  direction  of  the 
court  upon  matters  of  law.  And  it  is  the 
duty  of  the  jury  to  receive  the  law  from  the 
court,  and  to  conform  their  *  judgment  and  [80 
decision  to  such  instructions,  as  far  as  they 
understand  them,  in  applying  the  law  to  the 
facts  to  be  found  by  them ;  and  it  is  not 
within  the  le^timate  province  of  the  jury  to 
revise,  reconsider,  or  decide  contrary  to  such 
opinion  or  direction  of  the  court  in  matter  of 
law."    p.  286. 

Perhaps  the  fullest  examination  of  the  ques* 
tion  upon  principle,  as  well  as  upon  authority, 
to  be  found  in  the  decisions  of  any  state  court, 
was  made  in  Com.  v.  AntTies,  5  Gray,  185, 198, 
206,  208,  218,  where  Chief  Justice  Shaw, 
speaking  for  a  majoritv  of  the  court,  said 
that  the  true  theory  and  fundamental  principle 
of  the  common  law,  both  in  its  civil  and  crim- 
inal departments,  was  that  the  judges  should 
adjudicate  finally,  upon  Uie  whole  question  of 
law,  and  the  jury  upon  the  whole  question  of 
fact. 

Considering,  in  the  light  of  the  authorities, 
the  grounds  upon  which  a  verdict  of  guilty  or 
not  guilty,  in  a  criminal  case,  was  neld,  at 
common  law,  to  be  conclusive,  he  observed 
that  though  the  jury  have  the  power  they  had 
not  the  right  to  decide,  that  is  to  adjudicate 
on  both  law  and  evidence.  He  said:  '*The 
result  of  these  several  rules  and  principles  is, 
I  that  in  practice,  the  verdict  of  a  jury,  both 
I  upon  the  law  and  the  fact,  is  conclusive ;  be- 
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cause,  from  the  nature  of  the  proceeding, 
there  is  no  ludicial  power  by  which  the  con- 
clusion of  law  thus  brought  upon  the  record 
by  that  verdict  can  be  reversed,  set  asi«le  or 
inquired  into.  A  general  venlict,  either  of 
conviction  or  acquittal,  does  embodv  and  de- 
clare the  result  of  boih  the  lifv  and  the  fact, 
and  there  is  no  mode  of  separating  them  on 
the  record  so  as  to  ascertain  whether  the  Jury 
passed  their  Judcment  on  the  law,  or  only  on 
the  evidence.  The  law  authorized  them  to  ad- 
judicate definitely  on  the  evidence ;  the  law 
presumes  that  they  acted  upon  correct  rules 
of  law  given  them  by  the  Judge ;  the  verdict 
therefore  stands  conclusive  and  unquestion- 
able, in  point  both  of  law  and  fact.  In  a 
certain  limited  sense,  therefore,  it  may  be  said 


that  the  Jury  have  a  power  and  a  legal  right*  ^separation  from  England,  the   fundamental 


to  pass  Upon  both  the  law  and  the  fact.  And 
this  is  sufficient  to  account  for  many  and  most 
of  the  dicta  in  which  the  proposition  is  stated. 
But  it  would  be  more  accurate  to  state,  that  it 
is  the  right  of  the  jury  to  return  a  general  ver- 
81]  diet :  *this  draws  after  it,  as  a  necessary 
con.<equenre,  that  they  incidentally  pass  upon 
the  law.  But  here  again  is  the  question,  what 
is  intended  by  'passing  upon  the  law?'  I 
think  it  is  by  embracing  it  in  their  verdict, 
and  thua  bringing  it  upon  the  record,  with 
their  finding  of  the  facts.  But  does  it  follow 
that  they  may  rightfully  and  by  authority  of 
the  common  law,  by  which  all  are  conscien- 
tiously bound  to  govern  their  conduct,  pro- 
ceed upon  the  same  grounds  and  principles  in 
the  one  case  as  the  other?  What  the  Jury 
have  a  right  to  do,  and  what  are  the  grounds 
and  principles  upon  which  tbev  are  in  duty 
and  conscience  bound  to  act  and  govern  them- 
selves in  the  exercise  of  that  rQ:ht.  are  two 


the  law  and  Jurors  to  the  fact ;  the  questloQ  of 
*^ilty  or  not,  in  the  peculiai  form  of  a  [S2 
criminal  prosecution  for  libel,after  the  Jury  nmve 
found  the  fact  of  publication  and  truth  of  the 
innuendoes,  is  a  question  of  law,  and  there- 
fore must  be  declared  exclusively  by  the 
court.  The  popular  party,  assuming  the 
same  major  proposition,  say,  the  question  <^ 
guilty  or  not,  is  a  question  of  fact,  and  can  he 
found  only  by  the  Jury.  It  appears  to  me, 
therefore,  as  I  stated  on  the  outset,  that  ooo- 
sidering  the  course  of  the  controversy,  the 
earnestness  and  ability  with  which  every 
point  was  contested,  and  the  thorough  exami- 
nation of  the  ancient  authorities,  this  concur- 
rence of  views  on  .the  point  in  question  affords 
strong  proof  that,  up  to  the  period  of  our 


definitibn  of  trials  by  Jury  depended  on  the 
universal  maxim,  without  an  exception,  ad 
qucutionem  facti  rc»pondentjuratoTe$,  ad  qutm- 
tionemjttrii  respondent  Judica," 

The  Anthes  case,  it  may  be  observed,  aroee 
under  a  statute  ensicted  in  1855,  after  the  de- 
cision in  the  Porter  case.  But  the  court  held 
that  that  statute  did  not  confer  upon  Juries,  in 
criminal  trials,  the  power  of  determining  qoea- 
tions  of  law  against  the  instructions  of  the 
court.  And  the  Chief  Justice  said^Justioea 
Metcalf  and  Merrick  concurring^that  if  the 
statute  could  be  so  interpreted  as  to  prescribe 
that  the  jury,  consistently  with  their  duty,  may 
decide  the  law  upon  their  judgment  contrary 
to  the  decision  and  instruction  of  the  court 
before  whom  the  trial  was  had,  such  enactment 
would  be  beyond  the  scope  of  legitimate  leg- 
islative power,  repugnant  to  the  Constitution, 
and,  of  course,  inoperative  and  void,  dee  idso 
(yom.  T.  i2odb,  10  Gray,  4,  where  the  doctrines 
very  distinct  questions.    The  latter  is  the  one  !  announced  in  Oom,  v.  Antha,  5  Qray,   185, 


we  have  to  deal  with.  Suppose  they  have  a 
right  to  find  a  general  verdict,  and  by  that 
verdict  to  conclude  the  prosecutor  in  the  mat- 
ter of  law,  still  it  is  an  open  and  very  different 
question,  whether,  in  making  up  that  verdict 
and  thereby  embracing  the  law,  they  have  the 
same  right  to  exercise  their  own  reason  and 
Judgment,  against  the  statement  of  the  law  by 
the  judge  to  adjudicate  on  the  law,  as  un- 
questionably they  have  on  the  fact  The 
affirmative  of  this  proposition  is  maintained 
by  the  defendant  in  this  ca8e,^nd  by  others  in 
many  of  the  cases  before  us.  If  I  am  right 
in  the  assumption  that  the  Judge  is  to  adjudge 
the  law  and  the  Jury  the  fact  only,  ii  fur- 
nishes the  answer  to  this  question,  to  what  ex- 
tent the  jury  adjudicate  the  law;  and  it  is,  that 
they  receive  authoritative  directions  from  the 
court,  and  act  in  conformity  with  them, 
though  by  their  verdict  they  thua  embrace 
the  law  with  the  fact,  which  they  may  right- 
fully  adjudicate." 

Alluding  to  the  history  of  this  question  in 
England,  and  particularly,  as  did  Mr.  Justice 
Curtis,  to  the  controversy  in  Rex  v.  8t,  Asaph, 
8  T.  R.  428,  and  which  resulted  in  the  passage 
by  Parliament,  after  the  separation  of  this 
country  from  Great  Britain,  of  the  Libel  Act, 
(Stat.  82  Geo.  8)  and  observing  that  both  par- 
ties to  that  controversy  assumed  the  force  and 
existence  of  the  rule  as  the  ancient  rule  of  the 
common  law,  the  court  said :  **  The  court  and 
high  prerogative  party  say.  Judges  answer  to 
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were  reaffirmed,  no  one  of  the  members  of  the 
court  expressing  a  dissent 

This  question  was  also  fully  considered  in 
Montee  v.  Com.  8  J.  J.  Marsh.  182. 149.  151,  in 
which  case  C^/ •/?/«<•<»  Robertson  said:  "The 
circuit  iudge  would  be  a  cypher,  and  a  criminal 
trial  before  him  a  farce,  if  he  had  no  right  to 
decide  all  questions  of  law  which  might  arise 
in  the  progress  of  the  case.  The  iury  are  the 
exclusive  judges  of  the  facts.  In  thiA  particular 
they  cannot  be  controlled,  and  ought  not  to  be 
instructed  by  the  court  They  are,  also,  *«r  [8S 
necessitate,  the  ultimate  Judges,  in  one  respect, 
of  the  law;  if  they  acquit,  the  Judge  cannot 
grant  a  new  trial,  how  much  soever  they  have 
miftconceivedordisregardedthelaw."  '^Iftbe 
court  had  no  right  to  decide  on  the  law,  error, 
confusion,  uncertainty  and  licentiousness 
would  characterize  the  criminal  trials;  and  the 
safety  of  the  accused  might  be  as  much  endan- 
gered as  the  stability  of  public  Justice  would 
certainly  be,-  In  Pierce  v.  Slate,  18  N.  H.  536, 
554,  it  was  held  to  be  inconsistent  with  the 
spirit  of  the  Constitution  that  questions  of  law, 
and  still  less.  Questions  of  constitutional  law, 
should  be  decided  by  the  verdict  of  the  Jury, 
contrary  to  the  instructions  of  the  court 

In  Dufft/y.  PtopU,  26  N.  T.  588,  501,  JM^ 
Selden.  speaking  for  the  court  of  appeals  of 
New  York,  said :  "The  unaueetionable  power 
of  Juries  to  find  general  verdicts,  involving  both 
law  and  fact,  furuishes  the  foundation  for  the 
opinion  that  they  are  Judges  of  the  law,  as  wdl 
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ti  of  the  fact»  and  gives  some  plausibility  to 
thil  opinioD.  They  are  not,  however,  com- 
pelled to  decide  legal  questions,  having  the 
right  to  find  special  verdicts,  giving  the  facts, 
t«i  leaving  the  legal  conclusions,  which  result 
from  such  facts,  to  the  court  When  they  find 
general  verdicts,  I  think  it  is  their  duty  to  be 
gOTemed  by  the  instructions  of  the  court  as  to 
ill  legal  questions  involved  in  such  verdicts. 
Tbej  have  the  power  to  do  otherwise,  but  the 
exercise  cf  such  power  cannot  be  regarded  as 
rightful,  although  the  law  has  provided  no 
means,  in  criminal  cases,  of  reviewing  their 
dedstons  whether  of  law  or  fact,  or  ox  ascer- 
taining the  grounds  upon  which  their  verdicts 
are  baiged."  See  also  People  v.  Finnegan,  1 
?Kk.  Crim.  Rep.  147;  &^ord  v.  People,  1 
Htk.  Crim.  Rep.  474,  480. 

8o,  in  Hamilton  v.  People,  29  Mich.  178, 102, 
Mr,  Jftetiee  CampbeU,  as  the  organ  of  the 
court,  said:  "We  understand  the  uniform 
practice  and  the  decided  weight  of  opinion  to 
require  that  the  Judge  give  his  views  of  the  law 
to  the  jury  as  authority,  and  not  as  a  matter  to 
be  submitted  to  their  review."  And  in  People 
V.  Anderson,  44  Cal.  65,  70:  "In  this  state  it 
ii  80  well  settled  as  no  longer  to  be  open  to  de- 
bate, that  it  is  the  duty  of  a  jury  in  a  criminal 
case  to  take  the  law  from*  the  court" 
84]  *The  principle  was  accurately  stated  by 
ChiifJveiiee  Ames,  speaking  for  the  supreme 
coort  of  Rhode  Island, when  he  said:  "The  line 
between  the  duties  of  a  court  and  jury  in  the 
trial  of  causes  at  law,  both  civil  and  criminal, 
ii  perfectly  well  defined;  and  the  rigid  observ- 
ance of  it  is  of  the  last  importance  to  the  ad- 
ministration of  systematic  justice.  Whilst,  on 
the  one  hand,  the  Jury  are  the  sole  ultimate 
judges  of  the  facts,  they  are,  on  the  other,  to 
receive  the  law  applicable  to  the  case  before 
them  solely  from  the  publicly  given  instruc- 
ttons  of  the  court  In  this  way  court  and  jury 
are  made  responsible,  each  in  its  appropriate 
department,  for  the  part  taken  by  each  in  the 
trial  and  decision  of  causes,  and  in  this  way 
alone  can  errors  of  fact  and  errors  of  law  ie 
traced,  for  the  purpose  of  correction,  to  their 
proper  sources.  If  the  Jury  can  receive  the  law 
of  a  case  on  trial  in  any  other  mode  than  f  rf  m 
the  instructions  of  the  court  given  in  the  pres- 
ence of  parties  and  counsel,  how  are  their  errors 
of  law,  with  any  certainty,  to  be  detected,  and 
how.  with  any  certainty,  therefore,  to  be  cor- 
rected? It  is  a  statute  right  of  parties  here, 
following,  too,  the  ancient  course  of  the  com- 
mon hw,  to  have  the  law  given  by  the  court, 
hi  their  presence,  to  the  jury,  to  guide  their 
decision,  in  order  that  every  error  in  matter  of 
law  may  be  known  and  corrected,"  Slate  v. 
Smith,  iKLZ8,M. 

In  Pennsylvania,  in  Bhtmfe  Caee  (re- 
ported in  the  appendix  to  "VHiarton's  trea- 
tise on  Homicide,  721)  Judge  Rogers,  a  jurist 
of  high  reputation,  thus  charged  the  jury  in  a 
capital  case:  "Yon  are,  it  is  true,  judges  in  a 
cnminal  esse,  in  one  sense,  of  both  law  and 
fact;  for  your  verdict,  as  in  dvil  cases,  must 
pass  on  law  and  fact  together.  If  you  acquit, 
you  interpose  a  fiinal  Mr  to  a  second  prosecu- 
tion, no  matter  how  entirely  your  verdict  may 
have  been  in  opposition  to  the  views  expressed 
by  the  court.  ...  It  is  important  for  vou  to  I 
keep  this  distinction  in  mind,  remembering! 
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that,  while  you  have  the  physical  power,  by 
an  acquittal,  to  discharge  a  defendant  from 
further  prosecution,  you  have  no  moral  power 
to  do  so  against  the  law  laid  down  by  the 
court.  .  .  .  For  your  part,  your  duty  is  to  re- 
ceive the  law,  for  the  purposes  of  this  trial, 
from  the  court.  If  an  error  injurious  to  the 
♦prisoner  occurs,  it  will  be  rectified  by  the  [85 
revision  of  the  court  in  bane.  But  an  error  re- 
sulting from  either  a  conviction  or  acquittal, 
against  the  law,  can  never  be  rectified.  In  the 
first  case,  an  unnecessary  stigma  is  affixed  to 
the  character  of  a  man  who  was  not  guilty  of 
the  offense  with  which  he  is  charged.  In  the 
second  case,  a  serious  injury  is  effected  by  the 
arbitrary  and  irremediable  discharge  of  a 
guilty  man.  You  will  see  from  these  consid- 
erations the  ^reat  Importance  of  the  preserva- 
tion, in  criminal  as  well  as  in  civil  cases,  of  the 
maxim  that  the  law  belongs  to  the  court  and 
the  facts  to  the  jury."  About  the  same  time 
Judge  Sergeant  charged  a  jury:  "The  point, 
if  you  believe  the  evidence  on  both  sides,  is  one 
of  law,  on  which  it  is  your  duty  to  receive  the 
instructions  of  the  court  If  you  believe  the 
evidence  in  the  whole  case,  you  must  find  the 
defendant  guilty."  Com.  v.  VanSkkle^  Bright 
(Pa.)  73.  To  the  same  effect  substantially  was 
the  lancruage  of  Chief  Justice  Gibson,  who, 
when  closing  a  charge  in  a  capital  case,  said: 
"If  the  evidence  on  these  points  fail  the  pris- 
oner, the  conclusion  of  his  guilt  will  be  irre- 
sistible, and  it  will  be  your  duty  to  draw  it" 
Com,  V.  Barman,  4  Pa.  209.  In  a  more  recent 
case,  Kane  v.  Com.  89  Pa.  522,  83  Am.  Rep. 
787.  Sharswood.  Ch.  J.,  said  that  the  power  of 
the  jury  to  judge  of  the  law  in  a  criminal  case 
was  one  of  the  most  valuable  securities  guar- 
antied by  the  bill  of  rights  of  Pennsylvania. 
But  in  a  later  case,  Nicholson  v.  Com.  96  Pa. 
505,  it  was  said:  "The  court  had  an  un- 
doubted right  to  instruct  the  jury  as  to  the  law, 
and  to  warn  them  as  they  did  against  finding 
contrary  to  it.  This  is  very  different  from 
telling  them  that  tbcy  must  find  the  defendant 
guilty,  which  is  what  is  meant  by  a  binding 
instruction  in  criminal  cases."  In  Com.  v. 
McManus,  14  L.  R.  A.  89,  148  Pa.  64,  85,  it 
was  adjudged  that  the  statement  by  the  court 
was  the  best  evidence  of  the  law  within  the 
reach  of  the  jury,  and  that  the  jury  should  be 
guided  by  what  the  court  said  as  to  the  law. 
And  this  view  the  court,  speaking  by  Chi^ 
Juitiee  Paxson,  said  was  in  harmony  with 
Kaner,  Com, 

The  question  has  recently  been  examined  by 
the  supreme  court  of  Vermont,  and  after  an 
elaborate  review  of  the  'authorities,  £n-  [8G 
^lishand  American. that  court,  by  a  unanimous 
judgment— overruling  State  v.  Oroteau,  23  Vt. 
14.  54  Am.  Dec.  90  and,  all  the  previous  cases 
which  had  followed  that  case— said:  ''We  are 
thus  led  to  the  conclusion  that  the  doctrine 
that  jurors  are  the  judges  of  the  law  in  crimi- 
nal cases  is  untenable;  that  it  is  contrary  to  the 
fundamental  maxims  of  the  common  law  from 
which  it  is  claimed  to  take  its  origin;  contrary 
to  the  uniform  practice  and  decisions  of  the 
courts  of  Qreat  Britain,  where  our  jury  system 
had  its  beginning,  and  where  it  matured;  con- 
trary to  the  great  weight  of  authority  in  this 
country;  contrary  to  the  spirit  and  meaning  of 
the  Constitution  of  the  United  States;  repug- 
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nsnt  to  the  constitution  of  tbis  statei  repug- 
nant to  our  BlBtut«  relative  to  the  reserralion  of 
queelions  of  Ian  in  criminal  cases  and  paaslug 
Uie  aame  to  the  supreme  court  for  flnaJ  decls- 
bn."  State  v.  Bvrpee,  19  L.  R.  A.  140, 6&  Vl 
1,  S4. 

These  principles  are  snpporied  b;  t  very 
large  number  of  adjudications,  as  will  be  seen 
byan  eiamiaailoa  of  the  cases  cited  iomareln.* 

To  the  same  purport  are  the  text  wniera. 
"In  theor;,  therefore,"  says  Jitdge  Cooley, 
"the  rule  of  law  would  seem  to  be,  that  it  is 
the  jury  to  receive  and  follow  the  law  as  deliv- 
ered to  them  by  the  courL;  and  such  Is  [  he  clear 
weight  of  autbodty."  Ckinst  Urn:  dii,  SH. 
Greenleaf,  in  his  Treatise  on  the  Law  oC  Evi- 
dence, says,  "In  trials  by  jury,  11  Is  the  pro- 
vince of  the  presiding  judge  to  determine  all 
STl'queetlonsontbeaamissitiilityof  evidence 
to  the  jury,  aa  well  as  to  iualruct  them  In  the 
rules  of  law,  by  which  it  is  to  be  weighed. 
Whether  there  be  nny  evidence  or  nnt  Is  a 
question  for  the  judge;  whether  it  is  sufllcienl 
evidence  Is  a  quesliou  for  the  jury."  "Where 
the  question  is  mixed,  consisLing  of  kw  and 
tact,  soinilmHlcI;  blended  as  not  to  be  easily 
■usceplible  of  separate  decision,  it  is  submitted 
to  the  jury,  who  are  first  instructed  by  the 


diet,  and  these  instruciiouB  the;  are  bound  to 
follow."  Vol.I.SW.  SUrkle,  In  his  Treatise 
on  Evidence,  observes:  "Where  the  jurv  find 
a  general  verdict  they  are  bound  to  apply  the 
law  as  delivered  by  the  court,  in  criminal  as 
well  aa  civil  cases."  p.81S.  So  in  Phillips  on 
Evidence:  "They  [the  juryl  are  not  to  gen- 
eral, either  In  civil  or  criminal  cases.  Judges  oC 
the  law.  Tbey  are  bound  to  find  the  law  as  It 
is  propounded  to  them  by  the  court.  They 
may,  Indeed,  And  a  general  verdict,  iocluding 
bain  law  and  fact;  but  if.  Id  such  verdict,  tbey 
found  the  law  conlrarj  to  Ihe  ioslructions  of 
the  court,  Ihey  thereby  violate  tljeir  oath." 
Vol.  4  (Hill  &  Cowen'c  Notes.  3d  ed.)  p.  2— 
See  also  1  Taylor,  Ev.  g^  il,  24;  I  Besi,  Ev. 
(Morgan's  ed.i^  83. 

In  1  Criminal  Iaw  Masadoe,  SI,  will  be 
found  a  valuable  note  to  the  case  of  Kane  v. 
Oem.  prepared  by  Mr.  Wlmrtou,  in  which  the 
authorities  are  fully  examined,  and  in  which 
he  Bays:  "It  would  be  aUsurJ  to  say  ibat  the 
delermtDalionotlhelawbelongsto  the  jury,  not 
court,  it  the  court  has  power  to  set  aside  that 
which  the  Jury  determines.  We  must  hold, 
to  enable  us  to  avoid  ihe  IncoDsIsleocy,  that, 
subject  to  Ui«  qusllflcallon  that  all  (xs^itfali 
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are  final,  the  law  In  crimiuol  cues  Is  to  be  de- 
termined by  the  court.  In  this  way  we  hava 
our  liberties  and  rights  determined,  not  by  an 
irresponsible,  but  oy  a  responsible,  tribunal; 
not  by  a  tribunal  ignorant  of  tbe  law,  but  by  » 
trihuual  irained  1o  and  disciplined  by  the  law; 
not  by  an  irreversible  tribunal,  but  by  a  rever- 
sible tribunal;  not  by  a  tribunal  which  makea 
its  own  law.  but  by  a  tribunal  that  olxys  Ihe 
law  as  made.  In  ibis  way  we  maioljun  two 
fundamental  maxims.     Tbe  first  is.  that  while 


portant.  la  'nullum  orim^n,   nutia  pcena,  

lege.'  Unlesa  there  be  a  violation  ol  law  pm- 
announced,  and  this  by  a  constant  and  respon- 
sible tribunal,  there  la  no  crime,  and  can  be  no 
punishment."  1  Crim.  L.  Mag.  5S.  Tbe 
same  author.  In  his  Treatise  on  Pleadings  and 
Practice,  concludea  his  examination  of  the 
question  in  Iheae  words:  "The  conclusion  we 
must,  Iheri'fore,  accept  Is.  Ihat  tbe  jury  are  no 
more  judges  of  law  in  criminal  tban  In  civil 
cases,  witli  tbe  qualification  that  owing  to  tbe 
peculiar  docirioe  of  aulr^oit  ivyuil,  a  crimi 
iialatr^i/iftatcannot  be  overhauled  by  tbe  court. 
In  the  Fpderal  court*  sucb  is  now  the  estab- 
lished rule."     SS  B0»,  8l0. 

Forsyth,  In  his  Uislory  of  Trial  by  Jury — a 
wiirk  (if  merit — discusses  the  doctrine  advanced 
by  some  thai  the  Jury  were  entitled  in  all  cases, 
where  no  special  pleas  have  been  put  on  the 
tCL-ord,  10  give  a  general  verdict  according  to 
"'  ■  own  views  of  the  law,  in  criminal  as  well 
civil  cases,  Hesuys:  "It  is  Impossible 
to  uphold  tbe  doctrine.  It  is  founded  on  a 
confusion  between  Ihe  Ideas  of  power  aod 
right."  "Indeed,  it  is  difficult  to  undenland 
bow  any  one  acquainted  wiib  tbe  principles 
and  setilrd  practice  of  the  Eoplish  law  can 
assert  tbai  it  sanctions  the  doctrine  which  is 
here  combalted."  Again:  "The  diitinclioo 
between  tbe  province  of  the  judge  and  ibat  of 
tbe  Jury  is.  In  the  Eoslisli  law.  clearly  defined, 
and  observed  with  jealous  accuracv-  The  Jury 
must  in  all  cases  determine  ibe  value  and  ciTect 
of  evtlence  which  is  submitted  to  them.  Tbey 
must  decide  what  degree  of  credit  la  to  be 
giwn  to  a  witness,  and  hold  tbe  balance  be- 
Iwfeo  conflict  log  probabilities.  Tbe  law 
throws  upon  them  tbe  whole  lesponiiblllty  of 
ascertaining  facts  in  dispute,  and  the  judge 
docs  not  attempt  to  Interfere  with  tbe  exercise 
of  their  unfettered  discretion  In  this  respect. 
But,  on  tbe  other  hand,  Ihe  Judge  baa  bi*  pe- 
culiai  duty  In  the  conduct  or  a  trial.  Ua 
muat  determine  whether  ibe  kind  of  evidence 
offered  is  such  as  ought  or  ought  not  to  be  sub- 
mitted lo  Ihe  jury,  and  what  liabilities  It  im- 
posea.  When  any  questions  of  law  arise,  be 
alone  determinea  ihem,  and  their  consideration 


tbe  Judge;  or  if  they  perversely  refuse  to  do  lO, 
their  verdict  (in  civil  cases)  will  be  aet  aside, 
and  a  new  trial  granted."  Horgan's  «d.  2S5, 
236. 

Worihlngton  in  bis  Inquiry  Into  the  l*owet 
of  Juiies,  an  English  work  published  In  IftU. 

idoften  cited  I "  "" 


in  the  adjudged  caaea,  akja: 

Were  tbey  [the  Jury]  permitted  lo  decide  Um 

law,  tbe  principles  of  ioitice  would  be  tnb- 

veried;  the  law  would  beooma  aa  vaHahu  ■■ 
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tie  prejudices,  the  loclinatioDS  and  the  pas- 
uaa  of  men.  If  they  could  legally  decide  up- 
on qacstioos  of  law,  their  decision  must  of 
oecfs^ity  be  final  and  conclusive,  which  would 
iDTolTe  an  absurdity  in  all  Judicial  proceed- 
ings, tnd  would  be  contradictory  to  the  fund- 
imfctal  principles  of  our  Jurisprudence." 
•The  Jury,  when  called  upon  to  decide  facts 
vbicb  ore  complicated  with  law,  are  therefore 
cnnstiiutionally,  and  must  be,  from  the  nature 
af^i  iottntion  of  the  institution,  bound  to  seek 
ttidtoobey  the  direction  of  the  Judge  with 
rrspect  to  the  law.  It  becomes  their  duty  to 
ipplj  to  the  law  thus  explained  to  them  the 
facts  (which  it  is  their  exclusive  province  to 
find)  and  thus  they  deliver  a  verdict  com- 
pounded of  law  and  fact;  but  Uiey  do  not  dc- 
tcnnioe  or  decide  upon  the  law  in  any  case." 
pp.  198. 194. 

Judge  Thompson  in  bis  work  on  Trials.  §§ 
1016, 1017.  thus  states  the  principles:  '*Tbe 
jodgc  decides  questions  of  Inw;  the  Jury  ques- 
tloiw  of  fact."  So  in  Proffat^n  Trial  by  Jury, 
§  875:  "The  preponderance  of  Judicial  author- 
ity io  this  country  is  in  favor  of  the  doctrine 
tbtt  the  jury  should  take  the  law  from  the 
ooort  and  apply  it  to  the  evidence  ander  its 
directjon.* 

The  language  of  some  Judges  and  statesmen 
is  the  early  history  of  the  country,  implying 
that  the  Jury  were  entitled  to  disreirard  the  law 
18  expounded  by  the  court,  is,  perhaps,  to  be 
explained  by  the  fact  that  '*in  many  of  the 
states  the  arbitrary  temper  of  the  colonial 
jodges.  holding  office  directly  from  the  Crown, 
Bad  made  the  independence  of  the  Jury  in  law 
as  well  as  in  fact  of  much  popular  importance." 
901*Whart.  Crim.  PL  &  Pr.  (8th  ed.)  §  806; 
miam  V.  State,  82  Miss.  889,  896,  66  Am. 
Dec  615. 

Notwithstanding  the  declarations  of  eminent 
jurists  and  of  numerous  courts,  as  disclosed  in 
the  amborities  cited,  it  is  sometimes  confidently 
■aserted  that  they  all  erred  when  adjudging 
that  ttie  rule  at  common  law  was  that  the  jury 
io  criminal  cases  could  not  properly  disregard 
the  law  as  given  by  the  court  We  are  of  opin- 
ion that  the  law  in  England  at  the  date  of  our 
separation  from  that  country  was  as  declared 
in  tke  authorities  we  have  cited.  The  contrary 
view  rests,  as  we  think,  in  large  part  upon  ex- 
pressions of  certain  Judges  and  writers  enf  ore- 
ie^  tbe  principle,  that  when  the  question  is 
compounded  of  law  and  fact,  a  general  verdict, 
a  neeemtaie,  disposes  of  the  case  in  hand,  both 
■s  to  law  and  fact.  That  is  what  Lord  Somers 
meant  when  he  said  in  his  essay  on  "The  8e- 
cwitj  of  Englishmen's  Lives,  or  the  Trust, 
Power,  and  Duty  of  the  Grand  Juries  of  Eng- 
fand,"  that  jurors  only  **are  the  Judges  from 
whose  sentence  the  indicted  are  to  expect  life 
or  death,"  and  that  "by  finding  guilty  or  not 
guiltv,  they  do  complicately  resolve  both  law 
tod  fact"  In  the  speeches  of  many  statesmen 
tod  io  tbe  utterances  of  many  Jurists  will  be 
foond  the  general  observation  that  when  law 
•Dd  fact  are  "blended"  their  combined  consid- 
CTtiion  is  for  the  Jury,  and  a  verdict  of  guilty 
or  not  guilty  will  determine  both  for  the  par 
ticolar  case  in  hand.  But  this  falls  far  short 
of  tbe  contention  that  the  Jury,  in  applying 
tbe  law  to  the  facta,  may  rightfully  refuse  to 
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act  upon  the  principles  of  law  announced  by 
the  court. 

It  is  (o  be  observed  that  those  who  have 
maintained  the  broad  [>osition  that  a  Jury  may, 
of  right,  disregard  the  law  as  declared  by  the 
court,  cite  the  judgment  of  Chirf  Jvstiee 
Yaugban  in  BushelCe  Case,  Yaughan,  185.  In 
that  case  the  accused  were  acquitted  by  a  gen- 
eral verdict  in  opposition,  as  it  wae  eJiarged^  to 
tbe  directions  of  the  court.  And  the  question 
presented  upon  habeas  corpus  was,  whether, 
for  so  doing,  they  were  subject  to  be  fined  and 
committed  to  prison  until  the  fine  was  paid. 
Upon  a  careful  examination  of  the  elaborate 
opinion  in  that  case,  it  will  become  clear  that 
tbe  fundamental  'proposition  decided  was  [91 
that,  in  view  of  the  different  functions  of  court 
and  jury,  and  because  a  general  verdict  of  neces- 
sity resolves  "both  law  and  fact  complicately, 
and  not  the  fact  by  itself,"  it  could  never  be 

S roved,  where  the  case  went  to  the  jury  upon 
otb  law  and  facts,  that  tbe  Jurors  did  not  pro- 
ceed upon  their  view  of  the  evidence.  Chief 
Justice  Yaugban  said  that  the  words  in  the 
warrant,  "that  the  Jury  did  acquit  against  tbe 
direction  of  <;be  court  in  matter  of  law,  literally 
taken,  and  de  piano,  are  insignificant  and  not 
intelligible,  for  no  issue  can  be  joined  of  matter 
in  law,  no  jury  can  be  charged  with  the  trial  of 
matter  in  taw  barely,  no  evidence  eter  wae  or 
can  be  gitcn  to  a  jury  of  what  is  law  or  not;  nor 
no  such  oath  can  be  given  to  or  taken  by  a  jury, 
to  try  matter  in  law;  nor  no  attaint  can  lie  for 
such  a  false  oath."  Yaugban,  143.  Touching 
the  distinction  between  tbe  oath  of  a  witness 
and  that  of  a  juror,  he  said:  "A  witness  swears 
but  to  what  hath  fallen  under  his  senses.  But 
a  Juryman  swears  to  what  he  can  infer  and 
(Conclude  from  the  testimony  of  such  witnesses, 
by  the  act  and  force  of  bis  own  understanding, 
to  be  the  fact  inquired  after,  which  difi'ers 
nothing  in  the  reason,  though  much  in  the  pun- 
ishment, from  what  a  Judge,  out  of  various 
cases  considered  by  him,  infers  to  be  law  in  the 
question  before  him.     Yaugban,  189,  142. 

In  referring  to  the  opinion  in  Bushell's  case, 
Mr,  Justice  Curtis  well  observed  that  it  would 
be  fouad  that  Chitf  Justice  Yaugban  "con- 
fines hiiUself  to  a  narrow  though,  for  the  case, 
a  conclusive  line  of  argument,  that  the  general 
issue  embracing  fact  as  well  as  law,  it  can 
never  be  proved  that  the  jury  believed  the  testi- 
mony on  which  the  fact  depended,  and  in  ref- 
erence to  which  the  direction  was  given,  and 
so  they  cannot  be  shown  to  be  guilty  of  any 
legal  misdemeanor  in  returning  a  verdict, 
though  apparently  against  the  direction  of  the 
court  in  matter  of  law."  And  this  is  the  view 
of  the  opinion  in  Bushell's  case  expressed  by 
Hallam  in  his  Constitutional  History  of  Eng- 
land.   Chap.  XIIL 

A  similar  criticism  was  made  by  the  su- 
preme judicial  court  of  Massachusetts  in  the 
case  of  Antbes,  (5  Gray,  186)  Chief  Justice 
Shaw,  after  stating  tbe  principles  involved  in 
Busbeirs  ease,*  said:  "It  may  be  re-  [92 
marked  that  from  the  improved  views  of  the 
nature  of  jury  trials,  during  the  two  hundred 
years  which  have  elapsed  since  the  decision 
of  Chirf  Justice  Yaugban,  the  Juror  is  now  in 
no  more  dan^r  of  punishment,  for  giving  an 
erroneous  Judgment  in  matter  of  fact,  than  a 
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Judge  is  for  giving  an  erroneous  judgment  in 
matter  of  law.  But  his  statement  clearly  im- 
plies that  tbe  Judge,  within  bis  appropriate 
sphere,  is  to  act  by  the  force  of  bis  reason  and 
understanding,  and,  by  tbe  aid  of  bis  knowl- 
edge of  tbe  law  and  all  appropriate  means,  to 
adjudge  all  questions  of  law,  and  direct  tbe  Jury 
thereon;  and  in  like  manner  the  Jury,  by  the 
force  of  their  reason  and  understanding, 
acting  upon  all  tbe  competent  evidence  in  the 
case,  to  reason,  weigh.evidence,draw  inferences 
and  adjudge  the  question  of  fact  embraced 
in  the  issue.  Again:  'In  these  cases  tbe  Jury, 
and  not  the  Judge,  resolve  and  find  what  the 
fact  is.  Therefore,  always  in  discreet  and  law- 
ful assistance  of  tbe  Jury,  the  Judge's  direction 
is  bvpothetical  and  upon  supposition,  and  not 
oositive  upon  coercion,  namely:  If  you  find 
tbe  fact  thus  Graving  it  to  them  what  to  find) 
then  you  are  to  find  ror  tbe  plaintiff;  but  if  you 
find  the  fact  thus,  then  it  is  for  the  defendant. 
Vaugban,  144.-  "It  is  strange,"  CJUtf  Juatiee 
Bhaw  felt  constrained  to  say,  "that  the 
authority  of  Vaugban,  Ch.  •/.,  in  this  case 
should  bie  cited,  as  it  has  been,  to  prove  that  a 

Juror  in  finding  a  general  verdict,  embracing 
Eiw  and  fact,  being  sworn  to  try  tbe  iMue, 
must  find  his  verdict  upon  his  own  conviction 
and  conscience,  relying,  in  support  of  tbe 
proposition,  upon  the  following  words  of 
Vaugban,  Oh,  J,:  *A  man  cannot  see  by 
anotber^s  eye,  nor  bear  by  another's  ear;  no 
more  can  a  man  decide  and  infer  tbe  thing 
to  be  resolved  by  another's  understanding  or 
reasoning.'  Vaugban.  148.  Had  these  words 
been  applied  to  tM  wkoU  issue  embraced  in  a 
general  verdict,  as  would  be  implied  from  tbe 
manner  of  referring  to  them,  thev  would  have 
countenanced  tbe  proposition;  but  they  are 
used  expressly  to  illtistrate  tbe  position,  that 
the  Jury  cannot  be  required  imjiieiUy  to  give 
a  verdict  b^  the  dictates  and  authority  of  the 
Judge.  "I  refer,"  Chirf  Justice  8baw  con- 
tinued, "only  to  one  other  passage,  which 
03J  *serves  as  a  key  to  the  whole  Judgment 
He  says:  "That  decantatum  in  otur  books, 
ad  qucBstionem  faeti  nan  respondent  Judices, 
ad  qucBstionem  non  legis  respondent  juratores, 
literally  taken,  is  true,  for  if  it  be  demanded, 
What  is  tbe  fact?  tbe  judge  cannot  answer;  if 
it  be  asked.  What  is  Vie  Taw  in  the  case?  the 
jury  eannot  answer  it.*  Vaugban,  149."  All 
this  tends  to  show  that  the  leading  thought  in 
the  opinion  of  ChUf  Justice  Vaugban  was 
that  while  tbe  Jury  cannot  answer  as  to  the 
law,  nor  the  court  as  to  the  fact,  a  general 
verdict,  compounded  of  law  and  fact,  of 
necessity  determines  both  as  to  tbe  case  on 
trial. 

In  Townseni's  case,  an  office  taken  by  virtue 
of  a  writ  of  mandamus,  and  decided  in  the 
sixteenth  century,  tbe  court  said;  "For  the 
office  of  twelve  men  is  no  other  than  to 
enqubre  of  matters  of  fact,  and  not  to  adjudge 
what  tbe  law  is,  for  that  is  tbe  office  of  the 
court,  and  not  ef  tbe  Jury,  and  if  they  find  the 
matter  of  fact  at  large,  and  further  say  that 
thereupon  tbe  law  is  so,  where  in  truth  the  law 
is  not  so,  tbe  judges  shall  adjudge  according 
to  tbe  matter  of  fact,  and  not  according  to  tbe 
conclusion  of  tbe  Jury."  1  Plowd.  110, 114. 
In  WiUion  V.  Berkley,  1  Plowd.  222,  230,  also  a 
civil  case:  "Matters  of  fact  being  traverse, 
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shall  be  tried  by  twelve  men,  and  if  tbe  plain- 
tiff should  take  a  traverse  here,  it  would  be  to 
make  twolve  illiterate  men  try  a  matter  of  law 
whereof  they  have  no  knowledge.  It  is  not 
their  office  to  try  matters  of  law,  but  onlr  to 
try  matters  of  fact;  for  at  tbe  banning  of  oar 
law  it  was  ordained  that  matters  of  fact  slioald 
be  tried  by  twelve  men  of  the  country  where 
tbe  matter  arises,  and  matters  of  law  by  twelve 
judges  of  the  law,  for  which  porpoae  there 
were  six  Judges  here,  and  nx  in  tbe 
King's  Bench,  w~ho,  upon  matters  of  law,  used 
to  assemble  together  in  a'  certain  place,  in 
order  to  discuss  what  the  law  was  therein.  So 
that  if  a  traverse  should  be  here  taken,  it 
would  be  to  make  twelve  ignorant  men  of  the 
country  try  that  whereof  they  are  not  Judges, 
and  which  does  not  belong  to  them  to  try." 
See  also  Grendon  v.  Bishop  of  Lincoln,  1 
Plowd.  498,  496. 

As  early  as  1727,-Raymond,  Ch,  J.,  delivering 
the  unanimous  opinion  of  tbe  twelve  Judges  of 
tbe  King's  Bench  in  a  *case  of  murder,  104 
said  that  the  jury  are  Judges  only  of  tbe  tact, 
and  tbe  court  of  tbe  law.  King  v.  Oneby,  2 
Strange,  766,  773.  Tbe  force  of  this  language 
as  to  tbe  functions  of  judge  and  Jury  ui  not 
materially  weakened  by  tbe  fact  that  tbe  case 
was  before  tbe  jud««es  upon  a  special  verdict, 
for  it  was  expressly  declared  that  jurors  were 
Judges  only  of  the  fact. 

Within  a  few  years  after  Oneby's  case  was 
determined,  in  1734,  tbe  case  of  King  v.  PooU, 
which  was  a  criminal  information  in  the 
nature  of  a  quo  toarranio,  came  before  Lord 
Hardwicke.  In  passing  upon  a  motion  for  a 
new  trial  that  famous  iudge,  than  whom  theie 
could  be  no  higher  authority  as  to  what  was  tbe 
settled  law  of  England,  said:  "The  thing  that 
governs  greatly  in  this  determination  is.  that 
tbe  point  of  law  is  not  to  be  determined  by 
Juries;  juries  have  a  power  by  law  to  deter- 
mine matters  of  fact  only;  and  it  is  of  tbe 
greatest  consequence  to  tbe  law  of  England 
and  to  tbe  subject,  that  these  powers  of  tbe 
judge  and  the  Jury  are  kept  distinct;  that  the 
judge  determines  the  law,  and  the  jury  tbe 
fact;  and  if  ever  tbey  come  to  be  confounded, 
it  will  prove  the  confusion  and  destniction  o( 
the  law  of  England."    Hardw.  Cas.  Temp.  27. 

Upon  tbe  question  here  under  cxaminHtioo 
Mr.  Foster,  to  whose  work  Chief  Jvstice  Mar 
shall  frequently  refers  in  bis  opinion  or  charge 
delivered  in  Burr's  case,  says,  in  tbe  first  cdfi 
tion  of  bis  work,  which  appeared  in  1762.  and 
again  in  the  third  edition,  which  apptrared  in 
1792:  "  In  every  case  where  the  point  turncth 
upon  the  question  whether  the  homicide  wu 
committed  willfully  and  maliciously,  or  under 
circumstances  Justif\ing,  excusing,  or  allevi- 
ating the  matter  of  fact,  viz,  whether  the 
facts  alleged  by  way  of  justification ,  excuse, 
or  alleviation  are  true,  is  tbe  proper  and  only 
province  of  tbe  jury.  But  whether,  upon  a 
supposition  of  the  truth  of  facts,  such  homi- 
cide be  justified,  excused,  or  alleviatid  must 
be  submitted  to  Uie  Judgment  of  tbe  court;  for 
tbe  construction  tbe  law  puttetb  upon  facts 
stated  and  agreed,  or  found  by  a  jury  is  in 
this,  as  in  sXi  other  cases,  undoubtedly  tbe 
proper  province  of  the  court.  In  cases  of 
doubt  and  real  difficulty  it  is  commonly  rec- 
ommended to  the  Jurylo  state  facts  and  dr- 

16G  U.  S. 


18M. 


Bpabf  y.  Ukitsd  States. 


K^97 


MQ  comitaiioes  *1d  a  special  yerdict.  But 
wbm  the  law  is  clear,  the  Jury,  under  the  di- 
rection of  the  court  in  point  of  law,  matters  of 
fscl  bdog  still  left  to  their  determination,  may, 
aod,  if  they  are  well  advised,  always  will  find 
t  general  Terdict,  conformably  to  such  direc- 
tJOQ."  Foet  Crown  Law  (dd  ed.)  255,  956. 
See  alsn  /2te  T.  Withers,  8  T.  R.  428;  Bac.  Abr. 
title  /u>  ie»,  M.  t;  2  Hawk.  P.  C.  chap.  22, 
S  21;  1  Doncomb,  Trials  per  Pais  (Dublin, 
1798)  229.  281. 

lo  Wynne's  Eanomus  or  Dialo/rues  Con- 
cerning the  Law  and  Constitulion  of  £ngland, 
I  work  of  considerable'  reputation,  the  first 
edition  having  been  published  about  the  time 
of  the  adoption  of  our  Constitution,  the  prin- 
ciple is  thus  stated:  "All  that  I  have  said  or 
htve  to  say  upon  the  subject  of  Juries  is 
igreeable  to  the  established  maxim,  that '  Inr- 
In  most  answer  to  Questions  of  fact  and  Judges 
to  questions  of  law.  This  is  the  fundamental 
BDtxim  acknowledged  by  the  Constitution." 
"It  is  undoubtedly  true  that  the  jury  are 
judges,  the  only  Judges  of  the  fact;  is  it  not 
equally  within  the  spirit  of  the  maxim  that 
fid^  only  have  the  competent  cognizance  of 
the  Imof  Can  it  be  contended  that  the  Jury 
have,  in  reality,  an  adequate  knowledge  of 
law?  Or,  that  the  Constitution  ever  designed 
they  should  f  ••  Well—*  but  the  law  and  the 
fsct  are  often  complicated' — then  it  is  the 
province  of  the  Judge  to  distinguish  them*,  to 
tcU  the  Jury,  that  supposing  such  and  such 
ficts  were  done,  what  the  law  is  in  such  cir- 
camstancea.  This  is  an  unbiassed  direction; 
this  keeps  the  province  of  Judge  and  Jury  dis- 
tinct; the  facts  are  left  altogether  to  the  Jury, 
aod  the  law  does  not  control  the  fact,  but 
arises  from  it.**  "Every  Terdict  is  com- 
poanded  of  law  and  fact,  but  the  law  and  fact 
are  always  distinct  in  their  nature."  Wynne, 
Eunomus,  (5th  ed.)  1822,  Dialogue  III.  g  58, 
pp.  528.  527,  528. 

Mr.  Stephens,  In  his  great  work  on  the  His- 
tory of  the  Criminal  Law  of  England,  in  dis- 
cusRing  the  powers  of  Juries  in  France,  says: 
*'Tbe  right  of  the  counsel  for  the  defense  to 
address  the  Jury  on  questions  of  law,  as  for  in- 
stance, whether  killing  in  a  duel  is  tneurtre, 
is  one  of  the  features  in  which  the  adminis- 
tration of  Justice  in  France  differs  essentially 
96]  from  the  'administration  of  Justice  in 
England.  In  England  the  Judge's  duty  is  to 
direct  the  Jury  in  all  matters  of  law.  and  any 
arguments  of  counsel  upon  the  subject  must 
be  addressed  to  him  and  not  to  the  Jury.  This 
it  not  only  perfectly  well  established  as  mat- 
ter of  law,  but  it  is  as  a  fact  acquiesced  in  by 
an  whom  it  concerns."    VoL  1,  p.  551. 

To  the  same  effect  is  Levi  ▼.  Milne,  4  Bing. 
4M,  reported  as  Levy  ▼.  Milne,  12  J.  B.  Moore, 
418,  sod  decided  in  1827.  That  was  an  ac- 
tion of  HbeL  Mr.  Sergeant  Wilde,  a  counsel 
in  the  case,  contended  that  in  cases  of  libel 
tbe  Jury  are  Judges  of  the  law  as  well  as  of 
tbe  fact  But  Lord  Chief  Juilice  Best  said: 
"If  tbe  Jury  were  to  be  made  Judges  of  the 
law  as  well  as  of  fact,  parties  would  be  al- 
ways liable  to  suffer  from  an  arbitrary  decis- 
Vm.  In  the  present  case,  the  Jurr  hare  made 
themselves  Judges  of  the  law,  ana  have  found 
against  it."  ••  Mv  brother  Wilde  has  stated 
that  in  cases  of  libel  tbe  Jury  are  Judges  of 
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the  law  as  well  as  of  fact;  but  I  beg  to  deny 
that.  Juries  are  not  Jud|;es  of  tbe  law,  or  at 
any  rate  not  in  civil  actions.  The  authority 
on  which  the  learned  Ser^nt  has  probably 
grounded  his  supposition  is  tbe  82  Geo.  III.« 
chap.  60,  which  was  the  famous  bill  brought 
in  by  Mr.  Fox,  or,  more  properly,  by  Lord 
Ersklne.  But  Soever  reads  that  act  will  see^ 
that  it  does  not  apply  to  civil  actions — it  ap- 
plies only  to  criminal  cases.  There  is  noth- 
ing in  it  that  in  any  way  touches  civil  actions, 
and  the  Jury,  with  respect  to  them,  stand  in 
the  same  situation  as  they  ever  have  done.  I 
mean,  however,  to  protest  against  juries,  eten 
in  criminal  eases,  becoming  judges  of  the  law; 
the  act  only  says  that  they  may  find  a  general 
verdict  Has  a  Jury  then  a  right  to  act  a&raiost 
tbe  opinion  of  the  Judge,  and  to  return  a  ver- 
dict on  their  own  construction  of  tbe  law?  I 
am  clearly  of  opinion  that  they  have  not." 
The  report  by  Moore  of  this  opinion  is  not  aa 
full  as  the  report  in  Bingham,  but  tbe  two  re- 
ports do  not  differ  in  any  material  respect. 

But  a  later  decision  was  that  by  Lord 
Abinger,  Chief  Baron,  in  1887,  in  Reg,  y  Par- 
ish, 8  Car.  &  P.  94.  That  was  an  indictment  for 
offering,  disposing  of,  and  putting  off  a  forged 
bill  of  ^exchange.  In  the  course  of  his  [97 
argument  to  the  Jury  the  counsel  for  the  ac- 
cused read  the  observations  of  Mr,  Justice 
Coleridge  in  a  certain  case  as  sustaining  his 
view  of  the  law.  He  was  interrupted  by  the 
Judge,  who  said:  *'I  cannot  allow  you  to  read 
cases  to  the  Jury.  It  is  the  duty  of  the  jury  to 
take  ihe  law  from  the  judge.  It  no  doubt  often 
happens  that,  in  an  address  to  the  jury,  coun- 
sel cite  cases;  but  then  it  is  considered  that  that 
part  of  the  speech  of  the  counsel  is  addressed 
to  the  Judge.  That  cannot  be  so  here,  as  you 
very  properly  in  the  first  instance  referred  me 
to  the  case,  and  you  have  my  opinion  upon 
it;  you  can  therefore  make  no  further  legiti- 
mate use  of  the  case,  and  the  only  effect  of 
reading  it  would  be  to  discuss  propositions  of 
law  with  the  jury,  v)iih  which  they  have  noth- 
ing to  do,  and  which  tliey  ought  to  take  from 
me,'* 

The  case  of  Parmiter  v.  Coupland,  6  Mecs. 
&  W.  104, '106,  108,  which  was  an  action  for 
libel,  is  not  without  value  as  tending  to  show 
that  Fox's  Libel  BiU,  so  far  from  changing 
the  rule,  as  generally  applicable  in  criminal 
cases,  only  required  the  same  practice  to  be 
pursued  in  prosecutions  for  libel  as  in  other 
criminal  cases.  In  the  course  of  the  argument 
of  counsel,  Parke,  B.,  said:  *'In  criminal 
cases,  the  Judge  is  to  define  the  crime,  and  the 
Jury  are  to  find  whether  the  party  has  com- 
mitted that  offense.  Mr.  Fox's  act  made  it  the 
same  in  cases  of  libel,  the  practice  having 
been  otherwise  before."  Again:  '*  But  it  has 
been  the  course  for  a  long  time  for  a  Judge,  in 
cases  of  libel,  as  in  other  cases  of  a  criminal 
nature,  first  to  give  a  legal  definition  of  the  of- 
fense, and  then  to  leave  it  to  the  jury  to  say 
whether  the  facts  necessary  to  constitute  t?iat 
offente  are  proved  to  their  satisfaction;  and 
that,  whether  the  libel  is  the  subject  of  • 
criminal  prosecution,  or  civil  action.  A  pub- 
lication, without  justification  or  lawful  ex- 
cuse, which  is  calculated  to  inlnre  the  reputa- 
tion of  another,  by  exposing  him  to  hatred, 
contempt,  or  ridicule,  is  a  libel.    Whether  the 
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tbe  ground  that  tach  confessioDs,  Dot  having 
been  made  freely  and  voluntarily,  are  inadmis- 
sible under  the  law  as  evidence  against  the  ac- 
cused. 

These  views  are  sustained  by  a  very  great 
weight  of  authority  in  this  country.  In  Peo- 
ple V.  Barry,  00  CaL  41,  which  was  a  criminal 
prosecution  for  an  assault  with  intent  to  com- 
mit robbery,  the  accused  having  been  twice 
before  convicted  of  petit  larceny,  it  was  held 
Dot  to  be  error  to  refuse  to  instruct  the  jury 
Ihat  under  tbe  charge  they  might  flod  him 
guilty  of  simple  assault,  because  *Hhe  evidence 
tended  to  show  that  he  was  guilty  of  the 
crime  charged  or  of  no  offense  at  all,"  and, 
therefore,  **the  instruction  asked  was  not  ap- 
plicable to  the  facts  of  tbe  case;"  in  People  v. 
McNutt,  08  Cal.  658,  the  offense  charged  being 
an  assault  with  a  deadly  weapon  and  with  in- 
tent to  commit  murder,  that  an  instruction 
that  the  Juiv  might  convict  of  a  simple  assault 
could  have  Been  properly  refused,  because* 'un- 
10^  ^^^  ^6  evidence  he  *was  either  guilty  of 
an  offense  more  serious  than  simple  assault  or  he 
was  not  guilty:"  in  Clark  v.  Com,,  128  Pa.  555, 
a  case  of  murder,  that  the  omission  of  an  in- 
struction on  the  law  of  voluntary  manslaugh- 
ter, and  the  power  of  the  Jury  to  find  it,  was 
oot  error,  because  the  murder  was  deliberate 
murder,  and  '*there  was  no  evidence  on  which 
it  could  be  reduced  to  a  milder  form  of  homi- 
cide;" in  State  v.  Lane,  64  Mo.  810, 824,  which 
was  an  indictment  for  murder  in  the  first  de- 
gree, that  '*if  the  evidence  makes  out  a  case 
of  murder  in  the  first  degree,  and  applies  to 
that  kind  of  killing,  and  uo  other,  the  court 
would  commit  no  error  in  confining  its  instruc- 
tions to  that  offense  and  refusing  to  instruct 
either  as  to  murder  in  the  second  degree  or 
manslaughter  in  any  of  its  various  degrees," 
and  when  an  instruction  '*is  given  for  any  less 
grade  of  offense,  and  *«here  is  no  evidence  upon 
which  to  base  it,"  the  judgment  should  be  re- 
versed for  error;  in  Afe&fy  v.  State,  27  Tex. 
App.  415,  the  charge  being  murder  of  the  first 
degree,  that  tbe  refusal  to  charge  the  law  of 
murder  in  the  second  degree  was  not  error,  for 
the  reason  that  if  the  defendant  was  "crimi- 
Dallv  responsible  at  all  for  the  homicide,  the 
grade  of  the  offense  under  the  facts  is  not  short 
of  murder  of  the  first  degree;"  in  State  v.  M> 
Kinney,  111  N.  C.  683,  a  murder  case,  that  as 
there  was  do  testimony  on  either  side  tending 
to  show  manslaughter,  a  charf;e  that  there  was 
no  element  of  manslaughter  m  the  case,  and 
that  the  defendant  was  euilty  of  murder  or 
not  guiltv  of  anything  at  all,  as  the  jury  should 
find  the  facts,  was  strictly  in  accordsnee  with 
the  testimony  and  the  precedents;  in  iState  v. 
Mveiek,  101  Mo.  261,  270,  where  the  charge 
was  an  assault  with  malice  aforethought,  pun- 
ishable by  confinement  in  the  penitentiary,  that 
an  instruction  looking  to  a  conviction  for  a 
lower  grade  included  in  the  offense  charged, 
was  proper  where  there  was  evidence  Justify- 
ing it;  in  State  t.  Carford,  76  Iowa,  882,  that 
the  defendant,  so  charged  lo  an  indictment 
that  he  could  be  convicted  of  rape,  aa  assault 
to  commit  rape,  or  an  assault  and  battery,  was 
not  prejudiced  by  the  omission  of  the  court  to 
Instruct  the  Jury  that  he  would  be  convicted 
of  a  simple  assault,  there  beinff  do  evidence  to 
105]*authoriie  a  verdict  for  toe  latter  offense; 


in  Jonei  t.  State,  52  Ark.  846,  a  murder 
that  it  was  not  error  to  refuse  to  charge  aa  to  a 
lower  grade  of  offense,  there  beinff'*no  evi- 
dence of  anv  crime  less  than  murder  in  the 
first  degree,"  and  the  defendant  being  there- 
fore guiltv  of  "murder  in  the  first  degree,  or 
innocent;'  in  McCUrmand  v.  Chm,  11  ^y.  I«. 
Bep.  801,  and  in  (/Brien  v.  Cam,  80  Ey.  854. 
murder  cases,  that  an  instruction  as  to  noan- 
slaughter  need  not  be  given,  unless  there  is 
evidence  to  Justij^  it;  In  State  v.  Eetep,  44 
Kan.  575,  a  case  of  murder  of  the  first  deirree, 
that  there  was  no  testimony  tending  to  uiow 
that  the  defendant  was  guilty  of  manslaughter 
in  either  the  first,  second,  or  fourth  d^^reee, 
instructions  ss  to  those  degrees  should  not  hsTe 
been  given;  and  in' BMneon  v.  State,  84  Qa. 
674,  a  case  of  assault  with  intent  to  murder, 
that  tbe  refusal  to  instruct  the  Jury  that  tbe 
defendant  could  have  been  found  guilty  ef  an 
assault,  or  of  assault  and  battery,  was  oot  er- 
ror, '*for  there  was  nothing  in  tbe  evidence  to 
justify  the  court  in  so  instructing  the  Jury." 

We  have  said  that  with  few  exceptions,  the 
rules  which  obtain  in  civil  cases  in  relation  to 
the  authority  of  tbe  court  to  instruct  the  jury 
upon  all  matters  of  law  arising  upon  the  inues 
to  be  tried,  are  applicable  in  the  trial  of  crim- 
inal cases.  The  most  important  of  those  ex- 
ceptions is  that  it  is  not  competent  for  tbe 
court,  in  a  criminal  case,  to  instruct  the  jury 
peremptorily  to  find  tbe  accused  guilty  of  thie 
Qffense  charged  or  of  any  criminal  offense  less 
than  that  charged.  The  grounds  upon  which 
this  exception  rests  were  well  stated  by  Judg9 
McCrary,  Mr,  Justice  Miller  concurring,  in 
United  States  v.  7'aylor,  8  McCrary.  500.  605. 
It  was  there  said:  "In  a  civil  case,  the  court 
mav  set  aside  tbe  verdict,  whether  it  be  for  the 

Slaintiff  or  defendant  upon  the  ground  that  it 
I  contrary  to  tbe  law  as  given  by  the  court; 
but  in  a  criminal  case,  if  the  verdict  is  one  of 
acquittal,  the  court  has  no  power  to  set  it  aside. 
It  would  be  a  useless  form  for  a  court  to  sub- 
mit a  civil  case  involving  only  questions  of 
law  to  the  conMiieration  or  a  jury,  where  the 
verdict,  when  found,  if  not  in  accordance  with 
the  court's  view  of  the  law.  would  be  set  aside. 
The  same  result  *is  accomplished  by  an  [106 
instruction  given  in  advance  to  find  a  verdict  in 
accordance  with  the  court's  opinion  of  the  law. 
But  not  so  in  criminal  cases.  A  verdict  of  ac 
quittal  cannot  be  set  aside;  and  therefore,  if 
the  court  can  direct  a  verdict  of  guilty,  it  can 
do  indirectly  that  which  it  has  no  power  to  do 
direcUy." 

We  are  of  opinion  that  the  court  below  did 
DOt  err  in  saying  to  the  jury  that  they  could 
not  consistently  with  the  law  arising  from  the 
evidence  find  the  defendants  guilty  of  man- 
slaughter or  of  any  offence  less  than  the  one 
charged;  that  if  the  defendants  were  not  guilty 
of  the  offense  charged,  the  duty  of  the  Jory 
was  to  return  a  verdict  of  not  guilty.  No  in- 
struction was  given  that  questioned  the  right 
of  the  jury  to  determine  whether  the  witnesses 
were  to  be  believed  or  not,  nor  whether  the 
defendant  was  guilty  or  not  guilty  of  the  ef- 
fense  charged.  Oo  the  contrary,  tbe  oooit 
was  careful  to  say  that  the  Jury  were  the  ei- 
elusive  judges  of  the  facts,  and  tpat  tbey  mm 
to  determine—applyine  to  the  facts  the  priBd- 
pies  of  law  aDDouDced  by  tbe  court— wbethsr 
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tbe  efidenoe  established  the  guilt  or  iDnocence 
of  tbe  defendants  of  the  charge  set  out  in  the 
indictment. 

Tbe  trial  was  thus  conducted  upon  the 
tbeoiy  that  U  was  the  duty  of  the  court  to 
expoaod  the  law  and  that  of  the  lury  to  apply 
tbe  law  as  thus  declared  to  the  faclB  as  ascer- 
ttioed  by  them.  In  this  separation  of  the 
fosetions  of  court  and  Jury  is  found  the  chief 
nlue,  ss  well  as  safety,  of  the  jury  system. 
TboK  fanctions  cannot  be  confounded  or  dis- 
icfarded  withoat  endangering  the  stability  of 
pQt^  Justice,  as  well  as  the  security  of  priyate 
tod  personal  rights. 

Tae  main  reason  ordinarily  assigned  for  a 
recognition  of  tbe  right  of  the  Jury,  in  a  crim- 
bal  case,  to  take  the  law  into  their  own  hands, 
and  to  disregard  the  directions  of  tbe  court  in 
mitten  of  ww,  is  that  the  safety  and  liberty 
of  tbe  citizen  will  be  thereby  more  certainly 
nemed.  That  view  was  urged  upon  Mr, 
Jvrtiee  Curtis.  After  stating  that  if  he  con- 
cefred  the  reason  assigned  to  be  well  founded, 
be  would  pause  long  before  denying;  the  ezist- 
esceof  the  power  claimed,  he  said  that  a  good 
dctl  of  reflection  had  conyinced  him  that  the 
107]*argument  was  the  other  way.  He  wisely 
obsored.  that  '*  as  long  as  tbe  Judges  of  the 
United  States  are  obliged  to  express  their 
opinions  publicly,  to  g^ve  their  reasons  for 
tbem  when  called  upon  in  the  usual  mode,  and 
to  ftind  responsible  for  them,  not  only  to  pub- 
lie  opinion,  but  to  a  court  of  impeachment,  I 
can  apprehend  very  little  danger  of  the  laws 
beins  wrested  to  purposes  of  injustice.  But, 
00  the  other  hand,  I  do  consider  that  this 
power  and  corresponding  duty  of  tbe  court, 
lotboritatively  to  declare  the  law,  is  one  of 
tbe  bigfaest  safeguards  of  tbe  citizen.  The 
■oleeDd  of  courts  of  justice  is  to  enforce  the 
liws  uniformly  and  impartially,  without  re- 
spect of  persons  or  times  or  the  opinions  of 
mea.  To  enforce  popular  laws  is  easy.  But 
wben  an  unpopular  cause  is  a  just  cause;  when 
tlaw,  unpopular  in  some  locality,  is  to  be  en- 
forced, there  then  comes  tbe  strain  upon  the 
idmioistration  of  Justice;  and  few  unpreju- 
diced men  would  hesitate  as  to  where  that 
itnin  would  be  most  firmly  borne."  United 
BUitn  T.  MarriM,  1  Curt  62,  63. 

Tbe  questions  above  referred  to  are  tbe  only 
ones  tbat  need  be  considered  on  this  writ  of 
error. 

Tke Judgment  of  the  eirevit  court  %$  afflmied 
St  (0  Hansen,  but  is  reverted  as  to  8paff,  with 
Erections  for  a  new  trial  as  to  him, 

Mr.  JuKtiee  Jackson  participated  in  the 
<)ccigion  of  this  case  and  concurs  in  the  views 
iwein  expressed.  

ifr. /i/«<Mtf  Brewer  dissentinff: 

I  concur  in  the  views  expressed  in  the  opinion 
q|  tbe  court  as  to  .the  separate  functions  of 
ooort  and  Jury,  and  in  the  judgment  of  afSrm- 
uce  tgainsi  Hanson;  but  I  do  not  concur  in 
^KiUiiQg  that  the  trial  court  erred  in  admitting 
evidence  of  confession,  or  in  the  Judgment  of 
fc^erail  as  to  Sparf . 

Tbe  facts  briefly  stated  are  these:  There  was 
A  siogle  indictment  charging  the  defendants 
Jo^Uy  wilb  the  crime  of  murder.  There  was 
t  ^^e  case  on  trial,  a  case  in  which  the  gov- 
ernment was  the  party  on  one  side  and  the 


two  defendants  the  *partyon  the  other.  [108 
Those  two  defendants  were  represented  by  the 
same  counsel.  Three  witnesses  testified  to  con- 
fessions of  Hanson.  Counsel  for  defendants 
objected  to  each  of  these  confessions.  These 
objections  were  in  the  same  form.  They  pur- 
ported to  be  for  tbe  defendants  Jointly,  and 
not  separately  for  each.  Two  of  the  confes- 
sions were  given  in  the  presence  of  Sparf,  and 
in  admitting  them  it  is  not  pretended  that  there 
was  any  error.  One  was  made  in  the  absence 
of  Span,  and  it  is  held  that  the  court  erred  in 
overruling  the  objection  to  it.  The  obiection 
was  tbat  the  testimony  offered  was  "  irrelevant, 
immaterial,  and  incompetent,  and  upon  the 
ground  that*  any  statement  made  bv  Hanson 
was  not  and  could  not  be  voluntary.'*  It  will 
be  noticed  that  this  objection  was  both  general 
and  special;  the  special  ground,  that  which 
would  naturally  arrest  the  attention  of  the 
court,  being  that  the  confession  was  not  vol- 
untary. This  ground  of  objection  it  is  ad- 
mitted was  not  well  taken,  if  there  was  any 
error  it  was  in  overruling  the  general  objection 
that  the  testimony  was  irrelevant,  immaterial, 
and  incompetent.  But  it  is  conceded  that  this 
confession  was  material,  relevant,  and  compe- 
tent, was  properly  admitted  in  evidence  on  the 
single  trial  then  pending,  and  properly  heard 
by  the  jury.'  The  real  burden  of  complaint  is 
that  wben  the  court  admitted  the  testimony  it 
ou^bt  to  have  instructed  the  jury  that  it  was 
evidence  only  against  Hanson,  and  not  against 
Sparf.  But  in  common  fairness  ought  not  the 
attention  of  the  court  to  have  been  called  to 
the  difference,  and  a  ruling  had  upon  that  dif- 
ference? Cannot  parlies  present  a  joint  ob- 
jection to  the  testimony  and  rest  their  case 
upon  such  objection?  Is  it  the  duty  of  the 
court  to  consider  a  matter  which  is  not  called 
to  its  attention,  and  make  a  ruling  which  it  is 
not  asked  to  make?  Is  it  not  the  duty  of  the 
court  to  be  impartial  between  the  government 
and  the  defendant,  and  decide  simply  the  ques- 
tions which  each  party  presents?  Is  it  its  duty 
to  watch  over  the  interests  of  either  party,  and 
to  put  into  tbe  mouth  of  counsel  an  objection 
which  he  does  not  make?  To  my  mind  such 
a  doctrine  is  both  novel  and  dangerous.  I  do 
not  question  the  proposition  that  a  confession 
*made  by  one  of  two  defendants  in  the  ab  [lOO 
sence  of  the  other  is  to  be  considered  by  the  jur^ 
only  as  against  the  one  makins  it,  and  I  admit 
that  if  a  separate  objection  had  been  made  by 
Sparf  the  court  would  have  been  called  upon 
to  formally  sustain  such  objection,  and  instruct 
the  Jury  that  such  testimony  was  to  be  consid- 
ered by  tbem  only  as  against  Hanson.  If  an 
instruction  had  been  asked,  as  is  tbe  proper 
way,  the  attention  of  the  court  would  have 
been  directed  to  the  matter,  and  an  adverse 
ruling  would  have  rightly  presented  the  error 
which  is  now  relied  upon.  But  I  need  not  re- 
fer to  the  oft-repeated  decisions  of  this  court 
that  there  is  no  error  in  failing  to  give  an  in- 
struction, which  is  not  asked,  unless  It  be  one 
of  those  which  a  statute  in  terms  requires  the 
court  to  give,  and  there  is  no  pretense  of  any 
such  statute.  Lewis  v.  Lee  County,  66  Ala.  480. 
4S9  was  decided  in  accordance  with  the  views 
which  I  have  expressed.  The  court  in  that 
case  say: 
*'The  witness  Frazier's  testimony,  as  to  his 
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eonversatioQ  with  tbe  defendant  Lewis,  regard- 
ing the  condition  of  his  accounts  as  county 
treasurer,  was  properly  admitted  in  evidence. 
It  was  certainly  good  as  an  admission  against 
him,  and  could  not  be  excluded  because  not 
admissible  against  the  sureties,  who  were  bis 
codefeodanu  in  the  action.  The  practice  on 
this  point  is  well  settled  in  this  state,  that  the 
only  remedy  of  a  codefendant,  in  such  a  case, 
is  to  request  a  charge  from  the  court  to  the 
jury,  limiting  the  operation  of  the  evidence,  so 
as  to  confine  its  influence  only  to  the  defend- 
ant against  whom  it  is  admissible." 

So  in  State  v.  BnU,  78  N.C.  26. 28.  a  similar 
ruline  was  made,  the  court  saying: 

'*'llie  defendant's  first  exception  is  that  hit 
honor  allowed  Culpepper,  a  codefendant.  to 
introduce  witnesses  to  prove  his  (Brite's)  dec- 
larations while  in  Jail,  which  tended  to  exoner- 
ate Culpepper." 

*' While  these  declarations  are  not  evidence, 
either  for  or  against  Culpepper,  being,  as  to 
him,  r«9  inter  alios  acta,  and  made  by  one  not 
under  oath,  and  subject  to  cross-examination; 
-yet  tbey  are  clearly  admii^sible  against  Brite, 
and  it  makes  no  difference  whether  they  were 
1  lO]  called  forth  by  the  state,  or  by  *Cul- 
pepper,  without  objection,  or  rather  with  the 
aanction  of  the  state." 

I  have  been  able  to  find  no  case  layinjg  down 
a  contrary  doctrine.  In  Mutual  L.  Ins,  Co. 
T.  milmon,  115  U.  8.  285  [36:  706],  each  de- 
fendant separately  for  itself  presented  the  ob- 
jection, and  each,  therefore,  had  the  right  to 
avail  itself  of  the  ruling  made  by  the  court. 
Indeed,  1  think  this  will  be  found  to  be  the 
first  case  in  which  it  has  been  held  that,  while 
the  court  properly  allowed  testimony  to  go  to 
the  jury  on  the  trial  of  a  case,  the  judgment 
has  oeen  reversed  because  it  failed  to  call  the 
attention  of  the  jury  to  the  bearing  of  that  evi- 
«lence  upon  the  different  parties  when  such 
parties  never  asked  the  court  to  so  instruct  the 
jury. 

I  am  authorized  to  aay  that  Mr  Justice 
Brown  concurs  in  these  views. 

• 

Mr,  Justice  Gray,  with  whom  concurred 
Mr,  Justice  Shirast  dissenting: 

Mr,  Justice  Shiras  and  myself  concur  in  so 
much  of  the  opinion  of  the  majoritv  of  the 
court  as  awards  a  new  trial  to  one  of  the  de- 
fendants, by  reason  of  the  admission  in  evi- 
dence a^inst  him  of  confessions  made  in  his 
absence  oy  the  other. 

But  from  the  greater  part  of  that  opinion, 
and  from  the  affirmance  of  the  conviction  of 
the  other  defendant,  we  are  compelled  to  dis- 
sent, because,  in  our  Judgment,  the  case,  in- 
volving the  question  of  life  or  death  to  the 
prisoners,  was  not  submitted  to  the  decision  of 
the  Jury  as  required  by  the  Constitution  and 
laws  of  the  United  States. 

The  two  defendants,  Herman  Sparf  and 
Hans  Hansen,  together  with  Thomas  8t.  Clair, 
seamen  on  board  the  brig  Hesper,  an  American 
*  vessel,  were  indicted  for  the  murder  of  Maurice 
Fitzgerald,  the  second  mate,  on  the  high  seas, 
on  January  18,  1893,  by  striking  him  with  a 
weapon  and  by  throwing  him  overboard  and 
drowning  him. 

St.  Clair  was  separately  tried,  convicted  and 
sentenced,  and  his  conviction  was  affirmed  by 
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the  court  at  the  hist  term.    154  U.  8. 184  [88: 
936]. 

*At  the  trial  of  Sparf  and  Hansen.there  [11 1 
was  no  direct  testi  mony  of  any  eye-witness  to  tbe 
killing,  or  to  any  assault  or  affray.    There  wa« 
evidence  that,  at  ten  o'clock,  in  the  evening  of 
tbe  day  in  question,  the  second  mute  was  at 
the  wheel,  in  charge  of  the  starboard  watch, 
consisting  of  St.  Clair,  Sparf,  Hansen  and  an- 
other seaman;  and  that,  when  the  watch  was 
changed  at  midnight,  the  second  mate  ooald 
not  M  found,  and  there  was  much  blood  on 
the  deck,  as  weU  as  a  bloody  broomstick  and  a 
wooden  bludgeon.    The  rest  of  the  evidence 
consisted  of  testimony  of  other  seamen  to  acta 
and  statements  of  each  defendant  and  of  St 
Clair,  before  and  after  the  disappearance  of 
the  second  mate,  tending  to  prove  a  conspiiacy 
to  kill  him;  and  to  su^qnent  con  felons  of 
Hansen,  tending  to  show  that  the  killing  was 
premeditated. 

The  ludce.  in  his  charge  to  the  jur^.  gave 
tbe  following  instructions:  '*The  indict  meet 
is  based  upon  section  5339  of  the  Revised  Stat- 
utes, which  provides,  among  other  things,  that 
'every  person  who  commits  murder"  upon  the 
high  seas,  or  in  any  arm  of  the  sea.  or  in  any 
river,  haven,  creek,  basin  or  bay.  within  the 
admiralty  and  maritime  jurisdiction  of  tbe 
United  States,  and  outof  the  juiisdiction  of  any 
particular  state,  or  who  upon  any  of  such  wa- 
ters maliciously  strikes,  stabs,  wounds,  poisons 
or  shoots  at  any  other  person,  of  which  strik- 
ing, stabbing,  wounding,  poisoning  or  shoot- 
ing such  other  person  dies,  either  on  land  or 
at  sea,  within  or  without  the  United  Sutcs. 
shall  suffer  death."        * 

**Murder  is  the  unlawful  killing  of  a  bumsn 
being  in  the  peace  of  the  state,  with  malice 
aforethought,  express  or  implied."  "Express 
malice"  was  defined  as  ^'deliberate  preooMlita- 
tion  and  design,  formed  in  advance  to  kill  or 
to  do  bodily  barm,  the  premeditation  and  de- 
sign being  implied  from  external  circumstances 
capable  of  proof,  such  as  lying  in  wait«  ante- 
cedeut  threats,  and  concerted  schemes  a^inst 
a  victim;"  and  "implied  malice"  as  '*ao  infer 
ence  of  tbe  law  from  any  deliberate  and  cruel 
act  committed  by  one  person  against  another.* 
''that  is,  malice  is  inferred  when  one  kills  an- 
other without  provocation,  or  when  the  nrovi^ 
cation  Is  not  great,"  ''Manslaughter  la  the  un- 
lawful killing  of  a  *human  beinff.  with-  [119 
out  malice,  either  express  or  implied.  I  do  not 
consider  it  necessary,  gentlemen,  to  explain  it 
further;  for,  if  a  felonious  homicide  has  been 
committed,  of  which  vou  are  to  be  tbe  judges 
from  the  proof,  there  Is  nothing  in  this  case  to 
reduce  it  below  the  grade  of  murder."  ' 'Every 
person  present  at  a  murder,  willing! j  aiding  or 
abetting  its  perpetration,  ia  guilty  of  murder, 
and  may  be  indicted  and  convicted  as  princi- 
pal in  the  first  degree."  "It  is  not  my  purpose, 
nor  is  it  my  function,  to  assume  any  fact  to  be 
proven,  nor  to  suggest  to  yon  that  any  fad 
has  been  proven,  i^u  are  tbe  exclusive  Judges 
of  the  facts." 

The  defendants  requested  the  Judge  to  Itt- 
struct  the  iury  that  "under  the  indictment  in 
this  case  the  clefendanta  may  be  convicted  of 
murder,  or  manslaughter,  or  of  an  attempt  \o 
commit  murder  or  manslaughter;  and  it  ftfter 
a  full  and  careful  consideration  of  all  the  evl* 
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deooe  before  yon,  yoa  believe  beyond  a  rea- 
sonable donbt  that  tbe  defendaDts  are  guilty 
either  of  manslaugbter,  or  of  an  assault  witb 
intuit  to  commit  murder  or  manslaughter,  you 
should  so  fisd  your  verdict."  Tbe  judge  re- 
fased  to  give  tbis  instruction,  and. tbe  de- 
fendants excepted  to  tbe  refusal. 

Tbe  Jury,  after  deliberating  on  tbe  case  for 
loine  time,  returned  into  tbe  court,  and  being 
ask(H)  wbetber  tbev  bad  agreed  upon  a  verdict, 
the  foreman  said  tbat  one  of  tbe  jurors  wisbed 
to  be  instructed  upon  certain  points  under  tbe 
laws  of  tbe  Unitea  States  as  to  murder  upon 
tbe  bigb  seas.  One  of  tbe  Jurors  tben  said  tbat 
be  "would  like  to  know,  in  regard  to  tbe  in- 
terpretation of  tbe  laws  of  the  United  States  in 
regard  to  manslaughter  as  to  wbetber  tbe  de- 
fendants can  be  found  guilty  of  manslaughter, 
or  that  tbe  defendants  must  be  found  guilty," 
cfidently  meaning  "of  murder,"  the  whole 
offense  charged  in  the  indictment.  Tbe  Judge 
then  read  again  section  5ii30  of  the  Revised  Stat- 
Qtes.  Tbe  Juror  asked:  **Are  tbe  two  words 
•aiding'  or  'abetting'  defined  r  Tbe  Judge 
replied:  'Tlie  words  *aiding  or  abetting*  are 
Bot  defined.  But  I  have  instnicted  yt)u  as  to 
the  legal  effect  of  aiding  and  abetting,  and  tbis 
jou  should  accept  as  law.  If  I  have  made  an 
error,  there  is  a  higher  tribunal  to  correct  it." 
11 3J  Tbe  Juror  said:  *"1  am  tbe  spokesman 
for  two  of  us.  We  desire  to  clearly  understand 
the  matter.  It  is  a  barrier  in  our  mind  to  our 
determining  tbe  matter.  Tbe  question  arising 
amongst  us  is  as  to  tbe  aiding  and  abetting. 
Furthermore,  as  I  understand,  it  must  be  one 
thing  or  tbe  other.  It  must  be  either  guilty  or 
not  guilty."  The  Judge  replied:  ••Yes;  under 
the  instructions  I  have  given  you."  Tbe  judge 
tben,  after  repeating  tbe  general  definitions,  as 
before  given,  of  murder  and  of  manslaughter, 
said:  ''If  a  felonious  homicide  bas  been  com- 
mitted by  either  of  the  defendants,  of  which 
Tou  are  to  be  the  Judges  from  the  proof,  there 
is  nothing  in  this  case  to  reduce  it  below  tbe 
grade  of  murder;"  and,  in  answer  to  further 
questions  of  the  Juror,  repeated  tbis  again  and 
a^n,  and  said:  "In  a  proper  case,  it  may  be 
murder,  or  it  may  be  manslaughter;  but  in  this 
case  it  cannot  properly  be  manslaughter." 
Tbe  defendants  excepted  to  these  instructions. 
And  finally,  in  linswer  to  the  juror's  direct 
question,  "Then  there  is  no  other  verdict  we 
can  brine  in,  except  guilty  or  not  guilty?"  the 
judge  fldd:  *'In  a  proper  case,  a  verdict  for 
manslaughter  may  be  rendered,  as  tbe  district 
attorney  has  stated;  and  even  in  tbis  case  you 
have  tbe  physical  power  to  do  so;  but,  as  one 
of  the  tribunals  of  tbe  country,  a  Jury  is  ex- 
pected to  be  governed  by  law,  and  tbe  law  it 
should  receive  from  the  court."  The  Juror 
then  said:  "There  bas  been  a  misunderstand- 
ing amongst  us.  Now  it  is  clearly  interpreted 
to  us,  and  no  doubt  we  can  now  agree  on  cer- 
tain facts."  Thereupon  a  verdict  of  giiilty  of 
murder  was  returned  against  both  defendants, 
and  tbey  were  sentenoMi  to  death,  and  sued 
not  tbis  writ  of  error. 

The  judge,  by  instructing  tbe  Jury  that  tbey 
were  bound  to  accept  the  law  as  given  to  them 
by  tbe  court,  denied  their  right  to  decide  tbe 
law.  And  by  instructing  them  tbat,  if  a  felon- 
ious bomidde  by  the  defendants  was  proved, 
there  was  nothing  in  the  case  to  reduce  it  be- 


low  tbe  grade  of  murder,  and  tbey  could  not 

Sroperly  find  it  to  be  manslaughter,  and  by 
eclining:  to  submit  to  them  the  question 
wbetber  the  defendants  were  guilty  of  man- 
slaughter only,  he  denied  their  right  to  decide 
tbe  fact.  The  colloquy  between  the  judee  and 
tbe *jurors,  when  they  came  in  for  furtber[l  1 4 
instructions,  clearly  shows  that  the  jury,  after 
deliberating  upon  the  case,  were  in  doubt 
wbetber  the  crime  which  the  defendants  had 
committed  was  murder  or  manslaughter;  and 
that  it  was  solely  by  reason  of  these  instruc- 
tions of  tbe  judge,  that  they  returned  a  verdict 
of  tbe  higher  crime. 

It  is  our  deep  and  settled  conviction,  con- 
firmed by  a  reexamination  of  the  authorities 
under  the  responsibility  of  taking  part  in  the 
consideration  and  decision  of  the  capital  case 
now  before  tbe  court,  tbat  the  jury,  upon  the 
general  issues  of  guilty  or  not  guilty  iu  a  crim- 
inal case,  have  the  right,  as  well  as  the  power, 
to  decide,  according  to  their  own  judgment  and 
consciences,  all  questions,  whether  of  law  or 
of  fact,  involved  in  that  issue.  , 

The  question  of  tbe  right  of  tbe  Jury  to  de- 
cide tbe  law  in  criminal  casps  has  been  tbe  sub- 
ject of  earnest  and  repeated  controversy  in 
£nglnnd  and  America,  and  eminent  jurists 
have  dififered  in  their  conclusions  upon  tbe 
question.  In  this  country,  tbe  opposing  views 
have  been  fully  and  strongly  set  forth  by  Chan- 
ceUor  Kent  in  favor  of  tbe  right  of  the  jury, 
and  by  Chief  Justice  Lewis  against  it,  in  Peo- 
ple V.  CrosiceU,  8  Johns.  Cas.  337;  by  Jvdge 
Hall  in  favor  of  the  right,  and  by  Judge  Ben- 
nett against  it,  in  State  v.  Croteau,  23  Vt.  14, 
54  Am.  Dec.  90,  and  by  GTiirf  Justice  Shaw 
against  the  right,  and  by  Mr,  Jvstice  Thomas 
in  its  favor,  in  Com,  v.  Anthes,  5  Gray,  185. 

Tbe  question  of  the  right  of  the  jury  under 
the  Constitution  of  the  United  States  cannot  bo 
usefully  or  satisfactorily  discussed  without  ex- 
amining and  statins^  tbe  authorities  which  bear 
upon  the  scope  anaelTect  of  the  provisions  of 
the  Constitution  regarding  this  subject.  In 
pursuing  tbis  inquiry,  it  will  be  convenient  to 
consider,  first,  the  English  authorities;  sec- 
ondly, tbe  authorities  under  the  several  col- 
onies and  states  of  America;  and  lastly,  the 
authorities  under  the  national  government  of 
the  United  States. 

By  Magna  Chart  a,  do  person  could  be  taken 
or  imprisoned,  or  deprived  of  bis  freehold  or 
of  bis  liberties  or  free  customs,  unless  by  the 
lawful  Judgment  of  bis  peers,  or  tbe  law  of  the 
•land—  nisi  per  legale  judicium  parinm  f  1 1 5 
suojttm,  tel  per  legem  tetrae.  Accordingly,  by 
tbe  law  of  En(:land,at  tbe  time  of  tbe  discovery 
and  settlement  of  this  country  by  En^ishmen, 
every  subject  (not  a  member  of  tbe  House  of 
Lords)  indicted  for  treason,  murder  or  other 
felony,  bad  tbe  right  to  plead  the  general  is- 
sue or  not  guilty,  and  thereupon  to  be  tried  by 
a  Jury;  and,  If  they  acquittea  bini,  the  verdict 
of  acquittal  was  conclusive,  in  bis  favor,  of 
both  the  law  and  tbe  fact  involved  in  tbe  i^sue. 
Tbe  jury,  in  any  case,  criminal  or  civil,  mip^ht 
indeed,  uy  finding  a  special  verdict  reciting  *he 
facts,  refers  a  pure  question  of  law  to  the 
court:  but  they  were  not  bound  and  could  not 
be  compelled  to  do  so  even  in  a  civil  action. 

By  tbe  statute  of  Westm.  2  (18  Edw.  I.) 
chap.  80,  "it  is  ordained,  that  the  Justices  ns. 
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eoDversation  with  the  defendant  Lewis,  regard- 
ing the  condition  of  his  accounts  as  county 
treasurer,  was  properly  admitted  in  evidence. 
It  was  certainly  good  as  an  admission  against 
him,  and  could  not  be  excluded  because  not 
admissible  against  the  sureties,  who  were  bis 
codefeodanu  in  the  action.  The  practice  on 
this  point  is  well  settled  in  this  state,  that  the 
only  remedy  of  a  codefendant,  in  such  a  case, 
is  to  request  a  eharge  from  the  court  to  the 
jury,  limiting  the  operation  of  the  evidence,  so 
as  to  confine  its  influence  only  to  the  defend- 
ant against  whom  it  is  admissible." 

So  in  StaU  v.  BriU,  78  N.C.  26, 28,  a  similar 
ruling  was  made,  the  court  saying: 

**l'he  defendant's  first  exception  is  that  hit 
honor  allowed  Culpepper,  a  codefendant,  to 
introduce  witnesses  to  prove  his  (Brile's)  dec- 
larations while  in  jail,  which  tended  to  exoner- 
ate Culpepper." 

''While  these  declarations  are  not  evidence, 
either  for  or  against  Culpepper,  being,  as  to 
him,  res  inter  alios  acta^  and  made  by  one  not 
under  oath,  and  subject  to  cross-examination; 
-yet  they  are  clearly  admif^sible  against  Brite, 
and  it  makes  no  difference  whether  they  were 
1  lO]  called  forth  by  the  state,  or  by  *Cul- 
pepper,  without  objection,  or  rather  with  the 
aanciion  of  the  state." 

I  have  been  able  to  find  no  case  laying  down 
a  contrary  doctrine.  In  Mutual  L.  Ins,  Co, 
y,  milmon,  U5  U.  8.  285  [36:  706],  each  de- 
fendant separately  for  itself  presented  the  ob- 
jection, and  each,  therefore,  had  the  right  to 
avail  itself  of  the  ruliDc  made  by  the  court. 
Indeed,  1  think  this  will  be  found  to  be  the 
first  case  in  which  it  has  been  held  that,  while 
the  court  properly  allowed  testimonv  to  go  to 
the  jury  on  the  trial  of  a  case,  the  judgment 
has  oeen  reversed  because  it  failed  to  call  the 
Attention  of  the  jury  to  the  bearing  of  that  evi- 
«lence  upon  the  different  parties  when  such 
parties  never  asked  the  court  to  so  instruct  the 
jury. 

I  am  authorized  to  say  that  Mr  Justice 
Brown  concurs  in  these  views. 

• 

Mr.  Justice  Gray»  with  whom  concurred 
Mr.  Justice  Shiras*  dissenting: 

Mr,  Justice  Shiras  and  myself  concur  in  so 
much  of  the  opinion  of  the  majoritv  of  the 
court  as  awards  a  new  trial  to  one  of  the  de- 
fendants, by  reason  of  the  admission  in  evi- 
dence against  him  of  confessions  made  in  his 
absence  by  the  other. 

But  from  the  greater  part  of  that  opinion, 
and  from  the  affirmance  of  the  conviction  of 
the  other  defendant,  we  are  compelled  to  dis- 
sent, because,  in  our  judgment,  the  case,  in- 
volving the  question  of  life  or  death  to  the 
prisoners,  was  not  submitted  to  the  decision  of 
the  jury  as  required  by  the  Constitution  and 
laws  of  the  United  States. 

The  two  defendants,  Herman  Sparf  and 
Hans  Hansen,  together  with  Thomas  8t.  Clair, 
seamen  on  board  the  brig  Hesper,  an  American 
vessel,  were  indicted  for  the  murder  of  Maurice 
Fitzgerald,  the  second  mate,  on  the  high  seas, 
on  January  18,  1893,  by  striking  him  with  a 
weapon  and  by  throwing  him  overboard  and 
drowning  him. 

St.  Clair  was  separately  tried,  convicted  and 
sentenced,  and  his  conviction  was  aflSrmed  by 
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the  court  at  the  kst  term.    154  U.  8. 1S4  [88: 
036]. 

*At  the  trial  of  Sparf  and  Hansen,there  [  11 1 
was  no  direct  testimony  of  any  eye-witness  to  the 
killing,  or  to  any  assault  or  affray.    There  was 
evidence  that,  at  ten  o'clock,  in  the  eveoiog  of 
the  day  in  question,  the  second  oute  was  at 
the  wheel,  in  charge  of  the  starboard  watch, 
consisting  of  St.  Clair,  Sparf,  Hansen  and  an- 
other seaman;  and  that,  when  the  watch  was 
changed  at  midnight,  the  second  mate  coald 
not  M  found,  and  there  was  much  blood  oa 
the  deck,  as  weU  as  a  bloody  broomstick  and  a 
wooden  bludgeon.    The  rest  of  the  evidence 
consisted  of  testimony  of  other  seamen  to  acta 
and  statements  of  each  defendant  and  of  St. 
Clair,  before  and  after  the  disappearance  of 
the  second  mate,  tending  to  prove  a  conspiiacy 
to  kill  him;  and  to  su&cquent  confessionii  of 
Hansen,  tending  to  show  that  the  killing  was 
premeditated. 

The  judce,  in  bis  charge  to  the  jur^,  gave 
the  following  instructions:  '*The  indictment 
is  based  upon  section  0339  of  the  Revised  Stat- 
utes, which  provides,  among  other  thin^.  that 
'every  person  who  commits  murder'  upon  the 
high  seas,  or  in  any  arm  of  the  sea,  or  in  any 
river,  haven,  creek,  basin  or  bay,  within  the 
admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  out  of  the  jurisdiction  of  any 
particular  state,  or  who  upon  any  of  such  wa- 
ters maliciously  strikes,  stabs,  wounds,  poisons 
or  shoots  at  any  other  person,  of  which  strik- 
ing, stabbing,  wounding,  poiisoning  or  shoot- 
ing such  other  person  dies,  either  on  land  or 
at  sea,  within  or  without  the  United  Stales, 
shall  suffer  death."        * 

**Murder  is  the  unlawful  killing  of  a  human 
being  in  the  peace  of  the  state,  with  malice 
aforethought,  express  or  implied."  ''Express 
malice"  was  defined  as  ''deliberate  premcxiita- 
tion  and  design,  formed  in  advance  to  kill  or 
to  do  bodily  harm,  the  premeditation  and  de- 
sign being  implied  from  external  circumstances 
capable  of  proof,  such  as  lying  in  wait«  ante- 
ccdeut  threats,  and  concerted  schemes  acminst 
a  victim;"  and  "implied  malice"  as  "an  infer- 
ence of  the  law  from  any  deliberate  and  crurl 
act  committed  by  one  person  against  another." 
"that  is,  malice  is  inferred  when  one  kills  an- 
other without  provocation,  or  when  the  provo- 
cation is  not  great,"  "Manslaughter  btbe  un* 
lawful  killing  of  a  *human  beioff,  with-  [112 
out  malice,  either  express  or  implied.  I  do  not 
consider  it  nccessarv,  gentlemen,  to  explain  it 
further;  for,  if  a  felonious  homicide  has  beca 
committed,  of  which  vou  are  to  be  the  judges 
from  the  proof,  there  Is  nothing  in  this  esse  to 
reduce  it  below  the  grade  of  murder."  '  'Every 
person  present  at  a  murder,  willingly  aiding  or 
abetting  its  perpetration,  is  guilty  of  murder, 
and  may  be  indicted  and  convicted  as  princi- 
pal in  the  first  degree."  "It  is  not  my  purpose, 
nor  is  it  my  function,  to  assume  any  fact  to  be 
proven,  nor  to  suggest  to  you  that  any  fad 
has  been  proven.  You  are  the  exclusive  Jodgei 
of  the  facts." 

The  defendants  requested  the  judge  to  in- 
struct the  iury  that  "under  the  indictment  in 
this  case  tne  defendants  may  be  convicled  of 
murder,  or  manslaughter,  or  of  an  attempt  lo 
commit  murder  or  manslaughter;  and  if,  after 
a  full  and  careful  consideration  of  all  the  eri- 
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deuce  before  yoa,  joa  belieye  beyond  a  rea- 
sonable doabt  that  the  defendaDts  are  guilty 
eitberof  manslaughter,  or  of  an  assault  with 
iDtcot  to  commit  murder  or  manslaughter,  you 
shoald  80  fisd  your  Terdict."  The  judge  re- 
fused to  give  this  instruction,  and. the  de- 
feodtnis  excepted  to  the  refusal. 

The  jury,  after  deliberating  on  the  case  for 
some  time,  returned  into  the  court,  and  being 
•skni  whether  they  had  agreed  upon  a  verdict, 
the  foreman  said  that  one  of  the  jurors  wished 
to  be  instmcted  upon  certain  points  nnder  the 
laws  of  the  United  States  as  to  murder  upon 
tlie  high  seas.  One  of  the  Jurors  then  said  tbat 
be  "would  like  to  know,  in  regard  to  the  in- 
terpi^tation  of  the  laws  of  the  United  States  in 
regard  to  manslaughter  as  to  whether  the  de- 
fendants can  be  found  guilty  of  manslaughter, 
or  that  the  defendants  must  be  found  guilty," 
evidently  meaning  "of  murder,"  the  whole 
offense  charged  in  the  indictment.  The  Judge 
then  read  again  section  5239  of  the  Revised  St  at- 
Qtes.  The  Juror  asked:  '*Are  the  two  words 
•tiding'  or  'abetting'  defined  r  The  Judge 
replied:  'The  words  *aiding  or  abetting'  are 
not  defined.  But  I  have  instmcted  yt)u  as  to 
the  legal  effect  of  aiding  and  abetting,  and  this 
jou  should  accept  as  law.  If  I  have  made  an 
error,  there  is  a  higher  tribunal  to  correct  it." 
11 3J  The  Juror  said :  *"1  am  the  spokesman 
for  two  of  ua.  We  desire  to  clearly  understand 
the  matter.  It  is  a  barrier  in  our  mind  to  our 
determining  the  matter.  The  question  arising 
tmongst  ua  it  as  to  the  aiding  and  abetting. 
Furthermore,  as  I  understand,  it  must  be  one 
thing  or  the  other.  It  must  be  either  guilty  or 
notguiliy."  The  Judge  replied:  "Yes;  under 
the  instructions  I  have  given  you."  The  judge 
then,  after  repeating  the  general  definitions,  as 
before  given,  of  murder  and  of  manslaughter, 
said:  "If  a  felonious  homicide  has  been  com- 
mitted by  either  of  the  defendants,  of  which 
f  ou  are  to  be  the  Judges  from  the  proof,  there 
IS  nothing  in  this  case  to  reduce  it  below  the 
grade  of  murder;"  and,  in  answer  to  further 
questions  of  the  Juror,  repeated  this  again  and 
a^^in,  and  said:  "In  a  proper  case,  it  may  be 
murder,  or  it  may  be  manslaughter;  but  in  this 
case  it  cannot  properly  be  manslaughter." 
The  defendants  excepted  ta  these  instructions. 
And  finally,  in  *linswer  to  the  Juror's  direct 
question,  "Then  there  is  no  other  verdict  we 
can  brin^  in,  except  guilty  or  not  guilty?"  the 
judge  said:  *'In  a  proper  case,  a  verdict  for 
manslaughter  may  be  rendered,  as  the  district 
attorney  has  stated;  and  even  in  this  case  you 
have  the  physical  power  to  do  so;  but,  as  one 
of  the  tribunals  of  the  country,  a  jury  is  ex- 
pected to  be  governed  by  law,  and  the  law  it 
fhoiM  receive  from  the  court."  The  Juror 
then  said:  "There  baa  been  a  misunderstand- 
ing amonest  us.  Now  it  is  clearly  interpreted 
to  us,  and  no  doubt  we  can  now  agree  on  cer- 
tain facts."  Thereupon  a  verdict  of  guilty  of 
murder  was  returned  against  both  defendants, 
and  they  were  senteo^  to  death,  and  sued 
oat  this  writ  of  error. 

The  Judge,  by  instructing  the  Jury  tbat  they 
were  bound  to  accept  the  law  as  given  to  them 
by  the  court,  denied  their  right  to  decide  the 
law.  And  by  instructing  them  that,  if  a  felon- 
ions  homicide  by  the  defendants  was  proved, 
there  was  nothing  in  the  case  to  reduce  it  be- 


low  the  grade  of  murder,  and  they  could  not 

Sroperly  find  it  to  be  manslaughter,  and  by 
eclining:  to  submit  to  them  the  question 
whether  the  defendants  were  guilty  of  man- 
slaughter only,  he  denied  their  right  to  decide 
the  fact.  The  colloquy  between  the  judee  and 
the *jurors,  when  they  came  in  for  further[l  1 4 
instructions,  clearly  shows  tbat  the  jury,  after 
deliberating  upon  the  case,  were  in  doubt 
whether  the  crime  which  the  defendants  had 
committed  was  murder  or  manslaughter;  and 
that  it  was  solely  by  reason  of  these  instrtic- 
tions  of  the  judge,  that  they  returned  a  verdict 
of  the  higher  crime. 

It  is  our  deep  and  settled  conviction,  con- 
firmed by  a  re-examination  of  the  authoriiiea 
under  the  responsibility  of  taking  part  in  the 
consideration  and  decision  of  the  capital  case 
now  before  the  court,  tbat  the  Jury,  upon  the 
general  issues  of  guilty  or  not  guilty  in  a  crim- 
inal case,  have  the  right,  as  well  as  the  power, 
to  decide,  according  to  their  own  judgment  and 
consciences,  all  (questions,  whether  of  law  or 
of  fact,  involved  m  that  issue.  , 

The  question  of  the  right  of  the  Jury  to  de- 
cide the  law  in  criminal  cases  has  been  the  sub- 
ject of  earnest  and  repeated  controversy  in 
England  and  America,  and  eminent  Jurists 
have  differed  in  their  conclusions  upon  the 
question.  In  this  country,  the  opposing  views 
have  been  fully  and  strongly  set  forth  by  Chan' 
cellar  Kent  in  favor  of  the  right  of  the  Jury, 
and  by  Chief  Justice  Lewis  against  it,  in  Peo- 
ple V.  CrosrceU,  8  Johns.  Cas.  337;  by  Jvdge 
Hall  in  favor  of  the  right,  and  by  Judge  Ben- 
nett against  it,  in  State  v.  Croteau,  23  Vt.  14, 
54  Am.  Dec.  00,  and  by  Chirf  Justice  Shaw 
against  the  right,  and  by  ilfr.  Jvstice  Tliomas 
in  its  favor,  in  Com,  v.  Anthes,  5  Gray,  185. 

The  question  of  the  right  of  the  jury  under 
the  Constitution  of  the  United  States  cannot  bo 
usefully  or  satisfactorily  discussed  without  ex- 
amining and  slating  the  authorities  which  bear 
upon  the  scope  and  elTcct  of  the  provisions  of 
the  Constitution  regarding  this  subject.  In 
pursuing  this  inquiry,  it  will  be  convenient  to 
consider,  first,  the  English  authorities;  sec- 
ondly, the  authorities  under  the  several  col- 
onies and  states  of  America;  and  lastly,  tho 
authorities  under  the  national  government  of 
the  United  States. 

By  Magna  Charta,  no  person  could  be  taken 
or  imprisoned,  or  deprived  of  his  freehold  or 
of  his  liberties  or  free  customs,  unless  by  the 
lawful  Judgment  of  his  peers,  or  the  law  of  the 
•land—  nisi  per  legale  judicium  parium  f  1 1 6 
suottm.  tel  per  legem  teirae.  Accordingly,  by 
the  law  of  England, at  the  time  of  the  discovery 
and  settlement  of  this  country  by  En^ishmen, 
every  subject  (not  a  member  of  the  House  of 
Lords)  indicted  for  treason,  murder  or  other 
felony,  had  the  right  to  plead  the  general  is- 
sue of  not  guilty,  and  thereupon  to  be  tried  by 
a  jury;  and.  If  they  acquittea  him,  the  verdict 
of  acquittal  was  conclusive,  in  his  favor,  of 
both  the  law  and  the  fact  involved  in  the  issue. 
The  jury,  in  any  case,  criminal  or  civil,  mip^ht 
indeed,  uy  finding  a  special  verdict  reciting  »be 
facts,  refers  a  pure  question  of  law  to  the 
court;  but  they  were  not  bound  and  could  not 
be  compelled  to  do  so  even  in  a  civil  action. 

By  the  statute  of  Westm.  2  (18  Edw.  I.) 
chap.  80,  "it  it  ordained,  that  the  Justices  ns- 
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dgned  to  take  assizes  sball  not  compel  the 
Jurors  to  say  precisely  whether  it  be  disseisiD 
or  not,  so  that  the;^  do  show  the  truth  of  the 
fact,  and  require  aid  of  the  Justices;  but  if  they 
of  their  own  head  will  say,  that  it  is  or  is  not 
disseisin,  their  verdict  sball  be  admitted  at 
their  own  periL**  1  Statutes  of  the  Realm,  86. 
That  statute,  as  Lord  Coke  teUs  us,  was  de- 
claratory of  the  common  law;  and  before  its 
enactment  some  Justices  directed  Juries  to  re- 
turn general  verdicts,  thus  subjecting^  them  to 
the  peril  of  an  attaint  if  they  mistook  the  law. 
2  Inst  422,  426. 

Littleton,  speaking  of  civU  actions  In  which 
the  Jury,  upon  the  general  issue  pleaded, 
might  return  a  special  verdict,  says  that  "if 
they  will  take  upon  them  the  knowledge  of  the 
law  upon  the  matter,  they  may  give  their  ver- 
dict generally,  as  is  put  in  their  charge."  Co. 
Litt.  §  868.  And  accordingly  Lord  Coke  says: 
"Although  the  Jury,  if  tbey  will  take  upon 
them  (as  Littleton  here  sailh)  the  knowledge  of 
the  law,  may  give  a  general  yerdict,  yet  it  is 
dftngerous  for  them  so  to  do.  for  if  they  do 
mistake  the  law,  they  run  into  the  danger  of 
an  attaint;  therefore  to  find  the  special  verdict 
is  the  safest  where  the  case  is  doubtful"  Co. 
LitL  2276. 

Lord  Coke  elsewhere  says  that  "the  Jury 
ought,  if  they  will  not  find  the  special  matter, 
to  find  'at  their  peril'  aocordiog  to  law."  Raw- 
lyru^  ease,  4  Coke,52a,  536.  And  Lord  Chief  Jus- 
tice Hobart  says:  "Legally  it  will  be  hard  to  quit 
116]*a  Jury' that  finds  against  the  law,  either 
common  law  or  several  statute  law,  whereof 
all  men  were  to  take  knowledge,  and  where- 
upon verdict  is  to  be  given,  whether  any  evi- 
dence be  given  to  them  or  not,"  and  "though 
no  man  informed  them  what  the  law  was  in 
that  case."  Needier  y,  Biehap  of  Winchester, 
Hob.  220,  227. 

The  peril  or  danger,  above  spoken  of,  into 
which  the  jury  ran  by  taking  upon  themselves 
the  knowl^ge  of  the  law,  and  undertaking  to 
decide  by  a  general  verdict  the  law  involved  in 
the  issue  of  fact  submitted  to  them,  was  the 
peril  of  an  attaint,  upon  which  their  verdict 
might  be  set  aside  and  themselves  punished. 
Upon  the  attaint,  however,  the  trial  was  not 
by  the  court,  but  by  a  Jury  of  twenty-four;  it 
was  only  by  a  yerdict  of  the  second  Jury, 
and  not  by  Judgment  of  the  court  only,  that 
the  first  verdict  could  be  set  aside;  and,  if  not 
60  set  aside,  the  second  verdict  was  final  and 
conclusive.  Co.  Litt  298a,  2946;  Yin.  Abr. 
Attaint,  a  (6);Comy n.  Dig. ,  Attaint,  b.  More- 
over, DO  attaint  lay  in  a  criminal  case. 
Bushell's  ease,  Yaughan,  185, 146;  BesB  v.  Sfiip- 
ley,  4  Dougl.  78,  115. 

Lord  Bacon,  in  his  History  of  Henry  YIL 
(originally  written  and  published  in  English, 
and  afterwards  translated  into  Latin  by  him- 
self or  under  his  supervision)  speaking  of  the 
Parliament  held  in  the  eleventh  year  of  his 
reign,  saya:  "This  Parliament  also  made  that 
good  law,  which  gave  the  attaint  upon  a  false 
verdict  between  party  and  party,  which  before 
was  a  kind  of  evangile,  immediable — in  the 
Latin,  Judida  juraUnrum,  qum  teredicta  toean- 
tur,  qua  ante  iUud  tempus  etangeUi  CMJusdam 
instar  erant,  atque  plane  irretocabilia.  It  ex- 
tends not  to  causes  capital;  as  well  because 
they  are  for  the  most  part  at  the  King's  suit; 
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as  because  in  them,  if  they  be  followed  io 
course  of  indictment,  there  passeth  a  double 
Jury,  the  indictors  and  the  triers,  and  so  noC 
twelve  men,  but  four  and  twenty.  But  it 
seemeth  that  was  not  the  only  reason;  for  ihto 
reason  holdeth  not  in  the  appeal — M  eav9a 
eapitalis  a  parte  gravata  peragitur,  (That  ia, 
the  appeal  of  murder,  brou^^ht  bv  the  heir  of 
the  deceased.  See  Louisviile,  A  ^  St.  L.  B, 
Co,  v.  Clarke.  152  U.  S.  280,  289  [88:  422, 424].) 
*But  the  great  reason  was,  lest  it  should  [1 17 
tend  to  the  discouragement  of  Jurors  in  cases  of 
life  and  death — ne  forte  juratares  in  eausiseapi- 
tali  hus  timidius  se  gererent—\i  they  should  be 
subject  to  suit  and  penalty,  where  the  favour 
of  life  maketh  against  them."  6  Bacon's 
Works  (ed.  1858)  5,  7,  160,  161;  5  Bacon's 
Works  (ed.  1808)  117;  9  Bacon's  Works  (ed. 
1808)  488. 

Lord  Bacon  was  mistaken  in  assuming  that 
the  attaint  was  introduced  by  the  Stat,  of  11 
Hen.  YIL  chap.  24;  for  it  existed  at  common 
law  in  writs  of  assize,  and  had  been  regulated 
and  extended  to  other  civil  actions  by  many 
earlier  statutes.  2  Coke,  InsC  180, 287,  427;  4 
Finch,  l4iw,  chap.  47. 

But  the  mistake  does  not  diminish  the  force 
of  Lord  Bacon's  statements  that,  wherever  an 
attaint  did  not  lie,  the  "Judgment  of  the  Jury, 
commonly  called  verdict,  was  considered  aa  a 
kind  of  gospel;"  and  that  the  reasons  why  an 
attaint  did  not  lie  in  a  capita]  case  were,  not 
only  that  two  Juries,  the  indictors  and  the 
triers,  had  passed  upon  the  case,  but  chieBy 
that  Juries,  in  cases  of  life  and  death,  ahould 
not  be  discouraged,  or  act  timidly,  by  being 
subjected  to  suit  and  penalty  if  they  decided  ia 
favor  of  life. 

John  Milton,  in  his  Defense  of  the  People  of 
England,  after  speaking  of  the  King's  power 
in  his  courts  and  through  his  Judges,  adds: 
"Nay,  all  the  ordinary  power  is  nither  tlM 
people's,  who  determine  all  controversies  them* 
selves  by  Juries  of  twelve  men.  And  hence  it 
is  that  when  a  mole  factor  is  asked  at  his  ar- 
raignment, Bmo  ioiU  you  be  tried f  he  answers 
always  according  to  law  and  custom,  Bjf  Qod 
and  my  country;  not  by  €k>d  and  the  Kine,  or 
the  King's  deputy.**  8  Milton's  Works  (Pick- 
ering's ed.)  198.  199.  The  idea  is  as  oki  as 
Bracton.    Bract.  119. 

'  In  the  reign  of  Charles  II.  some  Judges  on-  * 
dertook  to  instruct  Juries  that  they  must  take 
the  law  from  the  court,  and  to  punish  them  if 
they  returned  a  verdict  in  favor  of  the  accused 
against  the  Judge's  instructions.  But.  as  often 
as  application  was  made  to  higher  Judicial  au- 
thority, the  punishments  were  set  aaide,  and 
the  rights  of  Juries  vindicated. 

In  1665,  upon  the  trial  of  an  indictmeal 
against  three  Quakers  for  an  unlawful  conventi- 
cle, Wagstaffe  and  other  *Jurors  were  [118 
fined  by  Chirf  Justice  Kelyng  for  acquitting 
"against  full  evidence,  and  against  the  direc- 
tion of  the  court  in  matter  of  law,  in  said  couit 
openly  given  and  declared"— Malm  planrnm 
evidetttiam,  et  contra  direettonem  euriet  im 
materia  legis,  in  dicta  curia  ibidem  aperit  datwm 
et  dedaratam.  His  reasons  for  thti  (as  stated 
in  his  own  manuscript  note  of  the  case,  noi  ia- 
cluded  in  the  first  edition  of  his  reports,  pab- 
lished  by  Lord  Holt  in  1706)  were  «Hhat  tbey 
and  others  may  know  that  a  willful  Jury  cam- 
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Mt  make  tn  act  of  f^liament  or  the  law  of 
B&l^iid  of  no  efTect  but  they  are  accouDtable 
isd  pooishable  for  it;"  aod  "*tbat  in  criminal 
oon  the  court  may  floe  a  jury  who  will  give  a 
ferdici  contrary  to  their  evidence;  and  the  rea- 
•oo  (tt  I  take  it)  is  that  otherwise  a  headstrong 

iQiy  might  oTerthrow  all  the  course  of  Justice. 

or  an  attaint  lieth  in  criminal  causes,  and  also 
<ffle  Terdict  is  peremptory,  and  a  new  trial 
cunot  be  granted  in  cri'mioal  causes,  and 
tbeiefore  the  judges  have  always  punished 
nch  willful  juries  by  fine  and  imprisonment 
tod  binding  them  to  their  good  behaviour. " 
Bat  at  the  end  of  his  report  is  this  memoran- 
dam:  "Note,  the  whole  case  of  the  Quakers, 
at  to  fining  jury,  cow  not  law."  J,  EleL  (8d 
«L)69-75.  And  Lord  Hale,  then  Chief  Baron, 
teDt  OS  that  the  jurors  "were  thereupon  com- 
mitted, and  brought  their  habeas  corpus  in  the 
coort  of  common  tench,  and  all  the  judges  of 
England  were  assembled  to  consider  of  the 
legtlity  of  this  fine,  and  the  imprisonment 
loereapoo;"  and  the  jurors  were  discharged  of 
their  imprisonment,  for  the  following  rea- 
aoDs: 

"It  was  agreed  by  all  the  judges  of  England 
(one  only  dissenting)  that  this  fine  was  not 
legally  set  upon  ihe  jury,  for  they  are  the  judges 
of  matters  of  fact;  and  although  it  was  inserted 
in  the  fioe,  that  it  was  contra  directionemcvrim 
in  materia  l^  this  mended  not  the  matter, 
for  it  was  impossible  any  matter  of  law  could 
come  in  question,  till  the  matter  of  fact  were 
settled  and  stated  and  agreed  by  the  jury,  and 
of  such  matter  of  fact  they  were  the  only  com- 
petent judges.  And  although  the  witnesses 
might  perchnnce  swear  the  fact  to  the  satisfac- 
tioD  of  the  court,  yet  the  jury  are  judges,  as 
well  of  the  credibility  of  the  witnesses,  as  of  the 
1 19]iruth  of  the*fact;  for  possibly  they  mif  ht 
know  somewhat  of  their  own  knowledge,  that 
what  was  sworn  was  untrue,  and  possibly  they 
might  know  the  witness  to  be  such  as  they 
could  not  believe,  and  it  is  the  conscience  of 
the  juiy  that  must  pronounce  the  prisoner 
goilty  or  not  suilty.  And  to  say  the  truth,  it 
were  the  most  unhappy  case  that  could  be  to 
^  JQ<^I^>  if  he  at  his  peril  must  take  upon 
him  the  guilt  or  innocence  of  the  prisoner;  and 
if  the  ludge's  opinion  must  rule  the' matter  of 
fact,  the  trial  by  jury  would  be  useless."  2 
Hale,  P.  C.  812,  313. 

Lord  Hale's  apparent  meaning  is  that,  at  a 
trial  upon  the  plea  of  not  guilty,  the  jury  are 
the  judges  of  the  issue  of  fact  thereby  pre- 
Koted.  and  it  is  the  conscience  of  the  jury  that 
must  pronounce  the  prisoner  guilty  or  not 
gniltj;  that,  as  no  Matter  of  law  can  come  in 
question  unless  the  facts  are  first  found  by  the 
jory  in  a  special  verdict,  it  were  idle  to  sav 
that  a  general  verdict  was  against  the  judge  s 
duection  or  opinion  in  matter  of  law;  and  that 
if  the  judge's  opinion  in  matter  of  law  must 
rule  the  i^sue  of  fact  submitted  to  the  jury, 
the  trial  by  jury  would  be  useless. 

The  reasons  are  more  fully  brought  out  in 
BuMlB  One,  Vaughan,  185,  in  1670,  not 
laeotioned  in  the  text  of  Lord  Hale's  treatise, 
ttd  doubtless  decided  after  that  was  written. 
William  Peon  and  William  Mead  having  been 
mdicted  and  tried  for  a  similar  offense,  and 
^^tted  against  the  instructions  of  the  court, 
Binhell  and  the  other  Jurors  who  tried  them 


were- fined  by  Sir  John  Howell,  Recorder  of 
London,  andBushell  was  committed  to  prison, 
in  like  terms,  for  not  paying  his  fine,  and  sued 
out  a  writ  of  habeas  corpus.  Penn  db  Men<V$ 
Case,  6  How.  St.  Tr.  951;  BuaftefVi  Case, 
Vaughan,  185,  6  How.  St  Tr.  999, 1  Freem.  1, 
T.  Jones,  18. 

At  the  hearing  thereon,  Scroggs,  the  King's 
Serjeant,  argued:  "It  is  granted,  that  iu  mat- 
ters of  fact  only,  the  jury  are  to  be  judges;  but 
when  the  matter  of  fact  is  mixed  with  matter 
of  law,  the  law  is  to  guide  the  fact,  and  they 
are  to  be  guided  by  the  court.  The  jury  are 
at  no  inconvenience,  for  if  they  please  thev 
mav  find  the  special  matter;  but  if  they  will 
*take  upon  them  to  know  the  law,  and  [120 
do  mistake,  they  are  punishable."  1  Freem.  8. 

But  Busbell  was  discharged  from  imprison- 
ment, for  reasons  stated  in  the  judgment  deliv- 
ered by  Sir  John  Yau^ban,  Chief  Justice  of 
the  Common  Pleas,  after  a  conference  of  all 
the  judges  of  £n«!land,  including  Lord  Hale, 
and  with  the  concurrence  of  all  except  Chief 
Justice  Eelyog.  Vaughan,  144, 145,  1  Freem. 
6;  Lord  Holt,  in  OroenveU  v.  Burwell,  1  Ld. 
Raym.  454,  470. 

In  that  great  judgment,  as  reported  by  him- 
self, Ohi^  Justice  Vaughan  discussed  sepa- 
rately the  two  parts  of  toe  return;  first,  that 
the  acquittal  was  "against  full  and  manifest 
evidence;"  and,  second,  tiiat  it  was  ^'asraiost 
the  direction  of  the  court  in  matter  of  law." 

It  was  in  discussing  the  first  part,  tliat  he 
observed  "  that  the  verdict  of  a  Jury,  and  evi- 
dence of  a  witness,  are  very  different  things, 
in  the  truth  and  falsehood  of  them.  A  wit- 
ness swears  but  to  what  he  hath  heard  or  seen; 
generally  or  more  largely,  to  what  hath  fallen 
under  his  senses.  But  a  iuryman  swears  to 
what  he  can  infer  and  conclude  from  the  tcsti- 
monv  of  such  witnesses,  by  the  act  and  force 
of  his  understanding,  to  l)e  the  fact  inquired 
after,  which  differs  nothing  in  the  reason, 
though  much  in  the  punishment,  from  what  a 
judge,  out  of  various  cases  considered  by  him, 
infers  to  be  the  law  in  the  question  before 
him."    Vaughan.  142. 

After  disposing  of  thatpartof  the  return,  he 
proceeds  as  follows:  *•  We  come  now  to  the 
next  part  of  the  return,  viz:  That  the  jury  ac- 
quitted those  indicted^  against  the  direction  of 
me  court  in  matter  of  law,  openly  given  and  de- 
elared  to  them  in  court, 

"The  words,  (7iat  the  jury  did  acquit,  against 
tfie  direction  of  the  court  in  matter  of  law,  lit- 
erally taken,  and  de  piano,  are  insignificant  and 
not  intelligible;  for  no  issue  can  oe  joined  of 
matters  in  law,  no  lurv  can  be  charged  with 
the  trial  of  matter  m  law  barely,  no  evidence 
ever  was,  or  can  be  given  to  a  jury  of  what  is 
law,  or  not;  nor  no  such  oath  can  be  given  to, 
or  taken  by,  a  lury  to  try  matter  in  law;  nor 
no  attaint  can  lie  for  such  a  false  oath. 

**' Therefore  we  must  take  off  this  [121 
▼ail  and  colour  of  words,  which  make  a  shew 
of  being  something,  and  in  truth  are  nothing. 

"If  the  meaning  of  these  words,  finding 
against  t/ie  direction  of  the  court  in  matter  of 
lato,  be,  that  if  the  judce,  having  heard  the 
evidence  given  in  court  (mr  he  knows  no  other) 
shall  tell  the  jury,  upon  this  evidence,  the  law 
is.  for  the  plaintiff,  or  for  the  defendant,  and 
you  are  under  the  pain  of  fine  and  imprison- 
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ment  to  find  accordingly,  then  the  jury  ought 
of  duty  80  to  do:  Every  man  sees  that  the 
jury  is  but  a  troublesome  delay,  great  charge, 
aodi  of  no  use  in  determining  right  and  wrong, 
and  therefore  the  trials  by  them  may  be  better 
abolished  than  continued:  which  were  a  strange 
new-found  conclusion,  after  a  trial  so  celebrated 
for  many  hundreds  of  years. 

"For  if  the  judge,  from  the  evidence,  shall 
by  his  own  judgment  first  resolve  upon  any 
trial  what  the  fact  is,  and  so  knowing  the  fact, 
shall  then  resolve  what  the  law  is,  and  order 
the  jury  penally  to  find  accordingly,  what 
either  necessary  or  convenient  use  can  be  fan- 
cied of  juries,  or  to  continue  trials  by  them 
at  all? 

"But  if  the  jury  be  not  obliged  in  all  trials 
to  follow  such  directions,  if  given,  but  only  in 
some  sort  of  trials  (as  for  instance,  in  trials  for 
criminal  matters  upon  indictments  or  appeals) 
why  then  the  consequence  will  be,  though  not 
in  all.  yet  in  criminal  trials,  the  jury  (as  of  no 
material  use)  ought  to  be  either  omitted  or 
abolished,  which  were  the  greater  mischief  to 
the  people,  than  to  abolish  them  in  civil  trials. 

"And  how  the  jury  should,  in  any  other 
manner,  according  to  the  course  of  trials  used, 
find  asrainst  the  direction  of  the  court  in  mat- 
ter of  law,  is  really  not  conceptible.*'  Yaughan, 
143,  144. 

He  then  observes:  *'  This  is  ordinarv.  when 
the  jury  find  unexpectedly  for  the  plaintiff  or 
defendant,  the  judge  will  ask,  How  do  you 
find  such  a  fact  in  particular?  and  upon  their 
answer  he  will  say,  then  it  is  for  the  defendant, 
though  they  find  for  the  plaintiff,  or  e  eontrario, 
and  tlicreupon  they  rectify  tbeir  verdict.  And 
122]  in  these  cases,  the  jury,  and  not  *the 
judge,  resolve  and  find  what  the  fact  is.  There- 
fore always,  in  discreet  and  lawful  assistance  of 
the  jury,  tht  judge's  direction  is  hypothetical, 
and  upon  supposition,and  not  positive  and  upon 
coernon,  viz:  If  you  find  the  fact  thus  (leav- 
ing it  to  them  what  to  find)  then  you  are  to 
find  for  the  plaintiff;  but  if  vou  find  the  fact 
thus,  then  it  is  for  the  defendant."  But  he  is 
careful  to  add  that,  "whatsoever  they  have 
answered  the  judge  upon  an  interlocutory 
question  or  discourse,  they  may  lawfully  vary 
from  it  if  they  find  cause,  and  are  not  thereby 
concluded."    pp.  144, 145. 

It  is  difficult  to  exhibit  the  strength  of  Chief 
Justice  Yaugban's  reasoning  by  detached  ex- 
tracts from  his  opinion.  But  a  few  other  pas- 
•ages  are  directly  in  point: 

"A  man  cannot  see  by  another's  eye,  nor 
hear  by  another's  ear;  no  more  can  a  man  con- 
clude or  infer  the  thing  to  be  resolved  by  an- 
other's understanding  or  reasoning;  and  though 
the  verdict  be  right  the  Jury  give,  yet  they, 
.being  not  assured  It  is  so  from  their  own  un- 
derstanding, are  forsworn,  at  least  inforo  eon- 
tcienticB,"    p.  148. 

"That  decantatum  in  our  books,  ad  qucBS* 
Uonem  facti  non  respondent  Judiees,  ad  guess- 
tionem  legis  non  respondent  juratares,  literally 
taken,  is  true:  for  if  it  be  demanded,  What  is 
the  fact?  the  judge  cannot  answer  it;  if  it  be 
asked,  What  \a  tne  law  in  the  case?  the  jury 
cannot  answer  it."  He  then  explains  this  by 
showing  that  upon  demurrers,  special  verdicts, 
or  motions  in  arrest  of  judgment,  "the  jury 
VtfariQ  the  naked  fact,  and  the  court  deliver 
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the  law."  "But  upon  all  general  issues;  ss 
upon  not  culpable  pleaded  in  trespass,  nil  debet 
in  debt,  nvl  tart,  nul  disseisin  in  assize,  ne  die- 
turba  pas  in  quare  impedit,  and  the  like; 
thotigh  it  be  matter  of  law  whether  the  defend- 
ant be  a  trespasser,  a  debtor,  a  disseisor,  or 
disturber,  in  the  particular  cases  in  issue,  yet 
the  jury  find  not  (as  in  a  special  verdict)  the 
fact  of  every  case  by  itself,  leaving  the  law  to 
the  court,  but  find  for  the  plaintiff  or  defend- 
ant upon  the  issue  to  be  tried,  wherein  they 
resolve  both  law  and  fact  com  plica  tely,  and 
not  the  fact  by  itself ;  so  as  though  they  an- 
swer not  singly  to  the  question  what  is  the 
law,  yet  thej^  determine  the  law  in  all  matters, 
where  issue  is  joined  and  tried  in  the  principal 
*case,  but  ft.  e.  except]  where  the  verdict[123 
is  special.''"  pp.  149,  150. 

He  then  observes  that  "to  this  purpose  the 
Lord  Hobart  in  Needier  v.  Bishop  cf  SVinchfS- 
ter^  Hob.  220,  is  very  apposite,"  citing  the 
passage  quoted  near  the  beginning  of  this 
opinion;  and  concludes  his  main  argument  as 
follows: 

"The  legal  verdict  of  the  jui^,  to  be  re^ 
corded,  is  finding  for  the  plaintiff  or  defend- 
ant; what  they  answer,  if  asked,  to  questions 
concerning  some  particular  fact,  is  not  of  tbeir 
verdict  essentially,  nor  are  they  bound  to  ame 
in  such  particulars;  if  they  all  agree  to  flod 
their  issue  for  the  plaintiff  or  defendant,  tbev 
may  differ  in  the  motives  wherefore  [therefor], 
as  well  as  judges,  in  giving  judgment  for  the 
plaintiff  or  defendant,  may  differ  in  the  reasons 
wherefore  they  give  that  judgment,  which  it 
verv  ordinary."    p.  150. 

That  judgment  thus  clearlv  appears  to  have 
been  rested,  not  merely  on  the  comparatively 
technical  ground,  that  upon  the  general  issue 
no  matter  of  law  could  come  in  question  untO 
the  facts  had  been  found  by  the  jury;  nor  yet 
upon  the  old  theory  that  the  jurors  might 
have  personal  knowledge  of  some  facts  not  ap- 
pearing in  evidence;  but  mainly  on  the  broad 
reasons,  that  if  the  jtiry.  especially  in  criminal 
cases,  were  obliged  to  follow  the  direction  of 
the  court  in  matter  of  law,  no  necessary  or 
convenient  use  could  be  found  of  juries,  or  to 
continue  trials  by  them  at  all;  that  though  the 
verdict  of  the  jury  be  right  according  to  the 
law  as  laid  down  by  the  court,  yet  if  they  ar« 
not  assured  by  their  own  understanding  that  U 
is  so,  they  are  forsworn,  at  least  in  foro  eon- 
scientics;  and  that  the  decantatum  in  our  books. 
ad  qucBstionetn  facti  non  respondent  Judices,  ad 
qvcsationem  juris  non  respondent  jurntores^ 
means  that  issues  of  law.  as  upon  demurren, 
special  verdicts,  or  motions  in  arrest  of  judg- 
ment, are  to  be  decided  by  the  court:  hot  thai 
upon  general  issues  of  fact,  involving  matter 
of  law.  the  jury  resolve  both  law  and  fad 
complicately,  and  so  determine  the  law. 

Notwithstanding  that  authoritative  declara- 
tion of  the  right  of  the  jury,  upon  the  general 
issue,  to  determine  the  law,  Chi^  Jueties 
Scroggs,  upon  the  trial  of  Harris  for  a  seditkraa 
libel  in  1680 (RarrisY.  King,  7  How.St  Tr.9S5. 
930)  insisted  that*the  jurymust  Uke  theri24 
law  from  the  court;  and  Uhitf  Justice  Jeffreyi» 
presiding  at  the  trial  of  Algernon  Sidney  in  16n» 
charged  the  jury  as  follows:  '*It  is  our  duty  up- 
on our  oaths  to  declare  the  law  to  you.  and  yoo 
are  bound  to  receive  our  declaration  of  the  law, 
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tnl  Qpoo  this  declaration  to  inquire  whether 
tbfre  be  a  fact,  suflSciently  proyra»  to  find  the 
prnooer  goilty  of  the  high  treason  of  which 
be  stands  indicted."  And  Sidney  was  con- 
fkted,  sentenced  and  executed.  Sidney  v. 
Svg,  9  How.  St.  Tr.  817,  889. 

In  the  last  year  of  the  reign  of  James  IL  the 
Trial  ef  ike  Seten  BtBhope,  reported  in  12  How. 
8t  Tr.  188,  took  place  upon  an  in  forma- 
(ioD  for  a  seditious  libel  contained  in  their  pe- 
tition to  the  King,  praying  that  he  would  l)e 
pln»d  not  to  insist  on  their  distributing  and 
mdiog  in  tbe  churches  his  declaration  dis- 
peosiog  with  the  penal  statutes  concerning  the 
fierdsc  of  religion.  The  trial  was  at  bar  be- 
fore all  the  Justices  of  the  King's  Bench,  upon 
t  general  plea  of  not  guilty.  A  principal 
nouod  of  defense  was.  that  tbe  King  had  no 
dispensing  power,  and  therefore  the  petition  of 
tbe  bij^hops  to  him  was  an  innocent  exercise  of 
tbe  right  of  petition,  and  was  not  a  liM.  In 
soppon  of  this  defense,  ancient  acts  of  Parlia- 
meot  were  given  in  evirlcnce;  and,  upon  the 
offer  of  one  in  Norman  French,  the  Chief  Jve- 
tice  8aid,  "Read  it  in  English,  for  the  jury  to 
understand  it,"  an«i  it  was  so  read  by  a  sworn 
interpreter,  pp.  874. 875.  And  when  the  At- 
torney General  argued  that  these  matters  were 
not  pertinent  to  the  case,  the  Chief  Justice,  in- 
terrupting him,  said:  **Ye!?.  Mr.  Attorney,  I'll 
ten  vou  what  they  offer,  which  it  will  lie  upon 
jou  to  give  an  answer  to:  they  would  have 
you  show  how  this  has  disturbed  the  govem- 
Bent,  or  diminished  the  King's  authority."  p. 
SS9. 

At  tbe  close  of  the  arguments,  eoch  of  the 
four  judges  in  turn  charged  the  jury.  Lord 
Chief  Justice  Wright  said:  **Tbe  only  question 
before  m^  is,  and  so  it  is  before  you,  gentle- 
men, it  being  a  question  of  fact,  whether  here 
be  a  certain  proof  of  a  publication?  And  then 
tbe  next  Question  is  a  question  of  law  indeed, 
whether  if  there  be  a  publication  proved,  it  be 
1251 'a  libel?"  .  Now,  gentlemen,  anything 
tbat  shall  disturb  the  government,  or  make  mis- 
chief and  a  stir  among  the  people,  is  certainly 
within  the  case  of  Libellie  Famosi$;  and  I  must 
in  short  rive  you  my  opinion.  I  do  take  it  to  be 
t  libel.  Jiow  this  being  a  point  of  law.  if  my 
brothers  have  anything  to  say  to  it,  I  suppose 
ibcy  will  deliver  their  opinions." 

Mr,  JuBlice  Holloway  said:  **If  you  are  sat- 
isfied there  was  an  ill  intention  of  sedition,  or 
tbe  hke,  you  oucht  to  find  them  guilty;  but  if 
there  be  nothing  in  the  case  tbat  you  find,  but 
only  tbat  they  did  deliver  a  petition  to  save 
themselves  harmless  and  to  free  themselves 
from  blame,  by  showing  the  reason  of  their 
disobedience  to  the  King's  command,  which 
tb(y  apprehended  to  be  a  grievance  to  them, 
and  which  they  could  not  in  concience  give 
obedienee  to,  I  cannot  think  it  is  a  libel.  It  is 
left  to  you,  gentlemen,  but  that  is  my  opin- 
ion." 

Mr,  Justice  Powell  also  expressed  bis  opin-^ 
ion  tbat  the  paper  was  not  a  libel;  and  said: 
•'Now,  gentlemen,  the  matter  of  it  is  before 
you;  you  are  to  consider  of  it,  and  it  is  worth 
your  consideration.  He  then  expressed  bis 
opinion  that  the  King  had  no  dispensing 
power;  and  concluded:  **If  this  be  once  allowed 
of.  there  will  need  no  Parliament;  all  the  legis- 
lation will  be  in  the  King,  which  is  a  thing 
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worth  considering,  and  I  leave  the  issue  to 
God  and  your  consciences." 

Mr,  Juetice  Allybone,  after  saying,  "Tbe 
single  question  that  falls  to  my  share  is,  to  give 
my  sense  of  this  petition,  whether  it  shall  be 
in  construction  oi  law  a  libel  in  itself,  or  a 
thing  of  great  innocence,"  expressed  his  opin- 
ion that  it  was  a  libel. 

The  jury,  on  retiring,  requested,  and  were 
allowed  by  tbe  court,  to  take  with  them  the 
statute  book,  the  information,  tbe  petition  of 
the  bishops,  and  the  declaration  of  the  King; 
and  they  returned  a  yerdict  of  not  guilty, 
whereat  there  was  great  popular  rejoicing  in 
London  and  throughout  England.  12  How.  St 
Tr.,  425-431;  1  Burnet's  Own  Time,  744. 

It  thus  clearly  appears  that  upon  that  trial, 
one  of  the  most  important  in  English  history, 
deeply  affecting  the  liberties  of  the  people,  tfie 
four  judges  of  the  King's  Bench,  while  differing 
among  themselves  upon  the  question  whether 
the  petition  *of  the  bishops  was  a  libel,  [126 
concurred  in  submitting  that  question,  as  a 
question  of  law,  to  the  decision  of  the  jury, 
not  as  umpires  between  those  judges  who 
thought  the  paper  was  a  libel  and  those  judges 
wno  thought  it  was  not,  but  as  the  tribunal 
vested  by  the  law  of  England  with  the  power 
and  the  right  of  ultimately  determining,  as 
between  the  crown  and  the  accused,  all  mat- 
ters of  law,  as  well  as  of  fact,  involved  in  the 
general  issue  of  guilty  or  not  guilty. 

Upon  the  accession  of  William  and  Mary, 
Parliament  declared  the  king's  power  of  dis- 
pensing with  the  laws  to  be  unlawful;  and  re- 
versed theconyictionof  Algernon  Sidney,  "for 
a  partial  and  unjust  construction  of  the  statute" 
of  treasons  in  the  instructions  by  which  his 
conviction  had  been  procured.  Stat.  1  Wm. 
&  Mary.  sess.  2,  chap.  2;  6  Statutes  of  the 
Realm,  148,  155;  9  How.  St.  Tr.  096.  And 
early  in  the  new  reign  Holt  was  appointed 
Lord  Chief  Justice,  and  Somers,  Lord  Keeper. 

Lord  Somers,  in  the  opening  pages  of  his 
essay  on  The  Security  of  Englishmen's  Liycs, 
or  the  Trust,  Power  and  Duty  of  the  Grand 
Juries  of  England  (first  published  in  1681,  and 
republished  in  1714.  towards  the  end  of  his 
life,  after  he  had  been  Lord  Chancellor)  lays 
down  in  the  clearest  terms  the  right  of  the  jury 
to  decide  the  law,  saying:  "It  is  made  a  fun- 
damental in  our  goyemmcnt,  that  (unless  it  be 
by  Parliament)  no  man's  life  shall  be  touched 
for  any  crime  whatsoever,  save  by  the  judg* 
ment  of  at  least  twenty  four  men;  that  ii, 
twelve  or  more,  to  find  the  bill  of  indictment, 
whether  he  be  peer  of  the  realm,  or  commoner; 
and  twelve  peers  or  above,  if  a  lord,  if  not, 
fwelve  commoners,  to  give  the  iudgment  upon 
the  general  issue  of  not  guilty  joined."  "The 
ofiice  and  power  of  these  juries  is  Judtet a/,  they 
only  are  the  judges  from  whose  sentence  the 
indicted  are  to  expect  life  or  death:  Upon  their 
integrity  and  understanding,  the  lives  of  all 
that  are  brought  into  judgment  do  ultimately 
depend;  from  their  verdict  there  lies  no  appeal; 
by  finding  guilty  or  not  guilty,  they  do  com- 
plicately  resolye  both  law  and  fact.  As  it  hath 
been  the  law,  soil  bath  always  been  the  custom 
and  practice  of  these  juries,  upon  all  general 
issues,  pleaded  *in  cases,  civil  as  well  as  [127 
criminal,  to  judge  both  of  the  law  and  fact" 
"Oui^ncestors  were  careful,  tbat  all  men  of  the 
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like  oondition  and  quality,  presamed  to  be  sens- 
ible of  each  other's  infirmity,  should  mutually 
be  judges  of  each  other's  lives,  and  alternately 
taste  of  subjection  and  rule,  every  man  beine 
equally  liable  to  be  accused  or  indicted,  and 
perhaps  to  be  suddenly  Judged  hj  the  party, 
of  whom  he  is  at  present  ju^,  if  he  be  found 
innocent" 

Lard  Ohirf  Jvitiee  Holt  declared  that  'Mn 
all  cases  and  in  all  actions  the  Jury  may  give  a 
general  or  special  verdict,  as  well  in  causes 
criminal  as  civil,  and  the  court  ought  to  receive 
it,  if  pertinent  to  the  point  in  issue,  for  if  the 
Jury  doubt  they  may  refer  themselves  to  the 
court,  but  are  not  bound  to  do  so."  Anony- 
maus,  (1697)  8  8alk.  878.  And  upon  the  trial 
of  an  information  for  a  seditious  libel,  while 
he  ezpreraed  his  opinion  that  the  paper  was 
upon  its  face  a  criminal  libel,  he  submitted  the 
question  whether  it  was  such  to  the  Jury,  say- 
ing, "Now  you  are  to  consider  whether  these 
words  I  have  read  to  you  do  not  tend  to  beget 
an  ill  opinion  of  the  administration  of  the  gov- 
ernment." Tutchin'i  CtiM  (1704)  14  How.  St 
Tr.  1096,  1128.  Although  he  concluded  his 
charge  with  the  words,  "If  you  are  satisfied 
that  he  is  guilty  of  composing  and  publishing 
these  papers  at  London,  you  are  to  find  him 
jTuilty/'  yet,  as  Mr.  Sickle  well  observes, 
"these  words  have  immediate  reference  to  the 
ground  of  defence  upon  which  Mr.  Tutchin's 
counsel  meant  to  rely,  namely,  that  the  offence 
had  not  been  proved  to  have  been  committed 
in  London;  and  cannot  be  considered  as  used 
for  the  purpose  of  withdrawing  the  attention 
of  the  jury  from  the  quality  of  Uie  publication, 
upon  which  they  had  just  before  received  in- 
structions; and  indeed  to  suppose  it  had  so 
meant  would  prove  too  much,  since,  if  so,  the 

^uiy  were  directed  not  to  find  the  truth  of  the 
onuendoes."    Stark.  Slander,  56. 

Some  decisions,  often  cited  as  airainst  the 
right  of  the  jury  by  a  general  veroict  to  de- 
termine matter  of  law  involved  in  the  general 
issue  of  guilty  or  not  guilty,  were  upon  special 
verdicts  presenting  pure  questions  of  law. 
Such  were  TotnuencTi  Oate  (1554)  1  Plowd. 
128]  111;  and  King  v.  Oiuby  ♦a726)  8  Ld. 
Raym.  1485,  2  Strange,  766;  1  Barnard.  17, 
17  How.  St.  Tr.  29. 

After  the  accession  of  George  IL  Lard  Chief 
Jfiitiee  Raymond,  on  trials  at  tfisipritu  for 
sedition  libels  (ignoring  the  cases  of  Tutchin 
and  of  The  Seven  Bishops)  told  juries  that  they 
were  bound  to  take  the  law  from  the  court, 
and  that  the  question,  whether  the  paper  which 
the  defendant  was  accused  of  writmg  and  pub- 
lishing was  a  libel,  was  a  mere  question  of  law 
with  which  the  jury  had  nothing  to  do.  ClarJu^$ 
Cam  (1729)  17  How.  St.  Tr.  667  note,  1  Barn- 
ard. 804;  Franeklin'i  Cote  (1781)  17  How.  St 
Tr.  625,  672. 

Li  1784,  upon  an  information  in  the  nature 
of  a  qua  uarranta  against  the  defendant  to 
show  cause  by  what  authority  he  acted  as  mayor 
of  Liverpool,  his  motion  for  a  new  trial,  be- 
cause the  jury  had  found  a  general  verdict  for 
the  Crown  against  the  instructions  of  the  judge, 
ftnd  notwithstanding  he  ordered  them  to  return 
a  special  vexdict  was  sranted  by  the  Court  of 
King's  Bench,  Lard  Ch^f  Jv$Uce  Haidwicke 
tayiuff :  "The  general  rule  is,  that  if  the  Judge 
of  nm  priui  directs  the  jury  on  the  poyit  of 
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law,  and  they  think  fit  obstinatelv  to  find  • 
verdict  contrary  to  his  direction,  that  is  taA- 
cient  ground  for  granting  a  new  trial;  and 
when  tne  judge  upon  a  doubt  of  law  directs 
the  jury  to  bring  in  the  matter  specially,  and 
they  find  a  general  verdict,  that  also  is  a  salll- 
cient  foundation  for  a  new  trial."  "The  tbin^ 
that  governs  greatly  in  this  determination  Isl 
that  the  point  of  law  is  not  to  be  determined 
by  juries:  juries  have  a  power  bv  law  to  d^ 
terroine  matters  of  fact  onlv:  and  it  ii  of  the 
greatest  consequence  to  the  law  of  Enffland  and 
to  the  subject,  that  these  powers  of  Uie  Judm 
and  lury  are  kept  distinct;  that  the  Judge  de- 
termines the  law,  and  the  Jury  the  fact;  and  tf 
ever  they  come  to  be  confounded,  it  vrill  prove 
the  confusion  and  destruction  of  the  law  of 
England.  King  ▼.  JPoole,  Hardw.  Caa.  Tempw 
28,  26,  28;  Cunningham,  11, 14,  16. 

But  such  an  information  to  trv  title  to  a  civil 
oflSce  (though  it  had  some  of  the  forms  of  a 
criminal  prosecution)  was  brought  for  the  mert 
purpose  of  trying  advil  right,  and  *was[120 
considered  as  in  the  nature  of  a  dvil  proceed- 
ing. 8  Bl.  Com.  268;  Hex  v.  Franei*,  2  T.  R 
484;  Ame»  ▼.  Kansas,  111  U.  S.  449,  460,  461 
[28:  482,  487].  And,  as  appears  by  the  first 
passage  above  cited  from  Lord  Hardwicke's 
opinion,  it  was  evidently  so  treated  by  Iba 
court,  under  the  practice  of  granting  new  trials 
on  motion  of  either  party  to  a  civil  case,  whidi 
had  gradually  grown  up  within  the  century 
preceding,  as  a  substitute  for  attaints.  BeU  ▼• 
Warden  (1740)  WiUes,  204,  206;  Witham  ▼. 
Lewis  (1744)  1  Wils.  48.  55;  Bn'oht  v.  Egnam 
(1757)  1  Burr.  890, 894.  In  a  criminal  case,  cer> 
tainly,  the  court  could  not  compel  the  jury  to 
return  a  special  verdict  Nothing,  therefore, 
was  adjudged  in  Poole's  case  as  to  the  right  of 
the  jury  to  decide  the  law  in  prosecutions  for 
crime.  And  it  is  significant  that,  although 
both  reports  of  that  case  were  published  in 
1770,  it  was  not  cited  bv  Lord  Mnnsfield,  in 
1784,  when  collecting  the  authorities  aninst 
the  right  of  the  jury  in  criminal  cases.  Itex  v. 
8hiplef/,  4  Dougl.  78,  168. 

Lord  Hardwicke's  own  opinion,  indeed,  may 
be  presumed  to  have  been  against  the  right  of 
the  jury;  for  when  Attorney  Ckoeral  be  had 
80  argued  in  Franeklin*s  Case,  above  dted  (17 
How.  St  Tr.  669)  and  he  was,  as  Justly  ob- 
served by  Mr.  Hallam,  "a  r^larly  bred  crown 
lawyer,  and  in  his  whole  life  disposed  to  hold 
very  high  the  authority  of  government"  8 
Hallam,  Ck>nst  Hist  (9th  ed.)  287.  Hia  opin- 
ion, therefore,  is  of  less  weight  upon  a  consti- 
tutional question  affecting  the  liberty  of  tba 
subject,  t[nan  upon  other  questions  of  law  or 
of  equity. 

The  later  history  of  the  law  of  England 
upon  the  right  of  the  jury  to  dedde  the  law  in 
criminal  cases  is  illustrated  by  a  Ions  oonflict 
between  the  views  of  Mr.  Murray,  afterwards 
Lord  Mansfidd,  against  the  right,  and  of  Mr. 
Pratt,  afterwards  Lord  Camden,  in  ita  favor; 
which,  after  the  public  sentiment  had  bees 
aroused  by  the  great  argument  of  Mr.  Erskine 
in  Bex  Y,  St.  Asaph,  8  T.  R  428.  was  finallv 
settled,  in  accordance  with  Lord  Camden  s 
view,  by  a  declaratory  act  of  Parliament. 

Upon  the  trial  of  Owen  v.  King,  in  1752.  for 
publishing  a  libel,Mr.  Murray,  as  SoHdtor  (Sen- 
end,  argued  to  the  jury  that  If  they  d^ermined 
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ISO]  *the  qnestioii  of  fact  of  publication,  the 
jadge  determiDed  the  law.  But  Mr.  Pratt,  of 
oooDselfor  tbedefeDdaDt,argued  the  whole  mat- 
i^iotheJuiT;and  although  the  publication  was 
folly  proTM,  aud  Chirf  JtuUce  Lee  told  the 
mj  that,  this  beiog  ao,  they  could  not  avoid 
brioging  in  the  defeodaut  guilty,  they  returned 
iod  peraiatedin  a  general  verdict  of  acquittal. 
18  How.  St.  Tr.  1208,  1228,  1227,  1228;  29 
Fkd  Hist  1408. 

In  the  like  Cam  qf  NuU,  in  1754  Fitz.  47 
(Surk.  Slander,  615)  conducted  by  Mr.  Murray 
ai  Attorney  Ckneral,  the  like  direction  was 
/H^en  to  the  Jury  by  OhUfJuiUee  Ryder.  Lord 
MiQsfield,  in  Htx  ▼.  ShipUy,  4  Dougl.  IBS. 

Id  the  aimilar  Can  pf  ShObeare,  in  1758 
(Stark.  Slander,  56,  616)  Mr.  Pratt^  as  Attor- 
Mf  Qeneral,  when  moving  before  Lord  Mans- 
field fcnr  leave  to  file  the  information,  said: 
"It  is  merely  to  put  the  matter  in  a  way  of 
tnal;  for  I  admit,  and  his  lordship  well  knows, 
tbat  the  jury  are  judges  of  the  law  as  well  as 
the  fact,  and  have  an  undoubted  right  to  con- 
ider  whether,  upon  the  whole,  the  pamphlet 
in  onestion  be  or  be  not  published  with  a 
iri<»ed,  aeditious  intent,  and  be  or  not  a  false. 
Budidooa  and,  scandaloua  libel."  Second 
Postscript  to  Letter  to  Mr.  Almon  on  Libels 
(1770)  p.  7;  4  Collection  of  TracU  1768-1770, 

fel63.  And  at  the  trial,  as  he  afterwards  said 
the  House  of  Lords,  he  *'went  into  court 
predetermined  to  insist  on  the  jury  taking  the 
whole  of  the  libel  into  consideration,"  and,  "so 
little  did  he  attend  to  the  authority  of  the 
judges  on  that  subject,  that  he  turned  bis  back 
00  them,  and  directed  all  he  had  to  say  to  the 
jNiry."  20  Pari.  Hist.  1408.  And  see  20  How. 
Sc  Tr.  709.  But  Lord  Mansfield  instructed 
the  jury  that  the  question  whether  the  publi- 
cation was  a  libel  was  to  be  determined  by  the 
court    4  Dougl.  169. 

Lord  Camden,  when  Chief  Justice  of  the 
Common  Pleas,  presiding  at  criminal  trials, 
>  iostmcted  the  jury  tbat  they  were  judges  of 
the  law  as  well  aa  the  fact.  Pettiogal,  juries 
(1769)  cited  in  21  How.  St.  Tr.  858;  29  Pari. 
Hist.  1404, 1408. 

In  the  prosecutions,  in  the  summer  of  1770, 
131]  of  Miller  and  *Woodfall  for  publishing 
the  letter  of  Junius  to  theEing.Lord  Mansfield 
iasttucted  the  jury  in  the  same  way  as  in  8h^ 
heare's  Cam,  In  MiUer  v.  King,  thejury  re- 
turned a  verdict  of  not  guiltv.  In  Woo^falVi 
Cam,  the  jury  returned  a  verdict  of  "guilty  of 
priatiog  and  publishing  only;"  and  the  court 
therefore  granted  a  motion  for  a  'new  trial. 
Bat  Lord  Mansfield,  on  November  20,  1770,  in 
delivering  judgment  upon  that  motion,  took 
occasion  to  say  that  the  court  was  of  opinion 
"tbat  the  direction  is  right  and  according  to 
law."  MiOer  v.  m*n)7.20How.  St.  Tr.  869,  893, 
895;  WoodfaU  v.  KiM,  20  How.  St.  Tr.  895. 
•01-903.  918,  920,  Six  t.  Woo^aU,  6  Burr. 
^1.  2666,  2668. 

Oo  D^^ber  5, 1770,  in  the  House  of  Lords, 
^judgment  in  WoodfaXC%  C^iMwaa  attacked 
^  Lord  Chatham,  and  defended  by  Lord 
Hansfleld,  in  replying  to  whom  Lord  Chatham 
nid:  'Thia,  mv  lords,  I  never  understood  to 
beUielaw  of  England,  but  the  contrary.  I 
ilways  understood  that  the  lury  were  compe- 
l^t  jndm  of  the  law  as  well  aa  the  fact;  and, 
indeed,  if  they  were  not,  I  can  aee  no  essential 
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benefit  from  their  Institution  to  the  com- 
munity." And  Lord  Camden,  after  observing 
that  it  would  be  highly  necessary  to  have  an 
authentic  statement  of  the  direction  to  the  jury 
in  that  case  laid  before  the  House,  said:  '*If 
we  can  obtain  this  direction,  and  obtain  it 
fully  stated,  I  shall  very  readily  deliver  my 
opinion  upon  the  doctrines  it  inculcates,  and  if 
they  appear  to  me  contrary  to  the  known  and 
the  established  principles  of  the  constitution,  I 
shall  not  scruple  to  tell  the  author  of  his  mis- 
take in  the  open  face  of  thia  assembly."  16 
Pari.  Hist.  1802-1307. 

On  the  next  day,  a  warm  debate  took  place 
in  tbe  House  of  Commons  upon  a  motion  by 
Serjeant  Glynn  for  a  committee  "to  inquire 
into  the  administration  of  criminaljustice,  and 
the  proceedings  of  the  judges  in  Westminster 
Hall,  particularly  in  cases  relating  to  the  lib- 
erty of  the  press  and  the  constitutional  power 
and  duty  of  juries,"  in  the  course  of  which 
Mr.  Dunning,  then  the  leader  of  the  bar,  and 
afterwards  Lord  Ashburton,  emphatically  de- 
nied that  the  doctrine  of  Lord  Raymond  and 
and  Lord  Mansfield  was  the  established  law  of 
the  land.  16  Pari.  Hist.  1212.  1276.  See  also 
2  Cavendish's  Debate,  141,  369. 

^Pursuant  to  a  wish  expressed  by  Lord [132 
Mansfield  on  the  day  after,  the  House  of  Lords 
met  on  December  10,  when  he  informed  the 
House  that  he  had  left  with  its  clerk  acopv  of  the 
judgment  of  the  court  in  7foodfaw%  Cam, 
Lord  Camden  thereupon  said  that  he  considered 
the  paper  aa  a  challenge  directed  personally  to 
him,  which  he  accepted,  and  said,  "In  direct 
contradiction  to  him,  I  maintain  that  his  doc- 
trine is  not  the  law  of  England.  1  am  ready 
to  enter  into  the  debate  whenever  the  noble 
lord  will  fix  a  day  for  it."  And  be  proposed 
questions  in  writing  to  Lord  Mansfield,  framed 
with  the  view  of  ascertaining  how  far  tbat 
judgment  denied  the  riffht  of  the  jury,  by  a 
general  verdict  in  a  criminal  case,  to  determine 
the  law  as  well  aa  the  fact.  Lord  Mansfield 
evaded  answering  the  questions,  and,  while 
declaring  himself  ready  to  discuss  them  at 
some  future  day,  declined  to  name  one.  And 
the  matter  dropped  for  the  time.  16  ParL 
Hist.  1812-1822. 

In  1788,  after  the  Independence  of  the  Unit* 
ed  States  had  been  recognized  by  Great  Britain^ 
came  the  case  of  King  v.  Shipley,  commonly 
known  aa  Rex  v.  8t,  Amp/i^  fuUv  reported  in  4 
Dougl.  78,  and  in  21  How.  St.  Tr.  847,  and 
briefly  atated  in  8  T.  R  428  note,  which  was 
a  criminal  prosecution  for  a  seditious  libel  con* 
tained  in  a  pamphlet  written  by  Sir  William 
Jones.  Mr,  JuUim  Buller,  at  the  trial,  told 
the  jury  that  the  only  questions  for  them  were 
whether  tbe  defendant  published  the  pamphlet* 
and  whether  the  innuendoes  in  the  indictment 
were  true;  and  that  the  question  of  libel  or  no 
libel  was  a  question  of  law  for  the  court,  and 
not  for  tbe  jurv,  upon  which  he  declined  tQ 
express  any  opinion,  but  that  it  would  be  open 
for  the  consideration  of  the  court  upon  a  mo- 
tion in  arrest  of  judgment.  The  jury  returned 
a  verdict  of  * 'guilty  of  publishing  only,"  but 
were  persuaded  bv  tbe  judge  to  put  it  in  thia 
form:  '*Quilty  of  publishing,  but  whether  a 
libel  or  not  tbe  jury  do  not  find."  4  Dougl. 
81,  82.  85,  86;  21  Howell's  State  Trials,  946, 
950-955.    The  effect  of  all  this  was  that  the 
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then  proceeded  with,  when  Lord  Camden 
''exposed  the  fiUlacy  of  the  pretended  distioc- 
tioD  between  law  and  fact,  in  the  question  of 
guilty  or  not  gailtj  of  printing  and  publishing 
a  libel;  they  were  united  as  much  as  intent 
and  action  in  the  consideration  of  all  other 
criminal  proceedings.  Without  an  implied 
malice  a  man  could  not  be  found  guilty,  even 
of  murder.  The  simply  killing  of  a  man  was 
nothing,  until  it  was  proved  that  the  act  arose 
from  malice.  A  man  mieht  kill  another  in 
his  own  defence,  or  under  various  circum- 
stances which  rendered  the  killing  no  murder. 
How  were  these  things  to  be  explained?  By 
the  circumstances  of  the  case.  What  was  the 
ruling  principle?  The  intention  of  the  party. 
Who  were  judges  of  the  intention  of  the  party; 
the  ludge?  Ifo;  the  Jury.  80  that  the  jury 
139]  were  allowed  to  Judffe  of  the  'intention 
upon  an  indictment  for  murder,and  not  to  judge 
of  the  intention  of  the  party  upon  libel." 
And  Lord  Loughborough,  as  well  as  Lord 
Camden,  distinctly  affirmed,  and  Lord  Thur- 
low  as  distinctly  denied,  that  upon  the  gen- 
eral issue  in  criminal  cases,  after  the  judge  nad 
stated  the  law  to  the  jury,  the  jury  were  to  de- 
cide both  the  question  of  law  and  the  question 
of  fact.  29  ParL  Hist  1870, 1405, 1406, 1426, 
1429. 

Towards  the  dose  of  the  debate,  Lord  Thur- 
low  moved  to  amend  the  bill  by  inserting  the 
words  **that  the  judge  state  to  the  jury  the 
legal  effect  of  the  record."  Lord  Camden 
successfully  opposed  the  amendment,  *'as  an 
attempt  indirectly  to  convert  the  bill  into  the 
verv  opposite  of  what  it  was  intended  to  be, 
and  to  give  the  judges  a  power  ten  times 
greater  than  they  had  ever  yet  exercised;"  and 
said,'  "He  must  contend,  that  the  jurv  bad  an 
undoubted  right  to  form  their  verdict  them- 
selves according  to  their  consciences,  applying 
the  law  to  the  fact;  if  it  were  otherwise,  the 
first  principle  of  the  law  of  England  would  be 
defeated  and  overthrown.  If  the  twelve 
judges  were  to  assert  the  contrary  again  and 
again,  he  would  deny  it  utterly,  because  every 
Enelishman  was  to  be  tried  bv  his  country; 
and  who  was  his  country  but  his  twelve  peers, 
sworn  to  condemn  or  acquit  according  to  their 
consdenoes?  If  the  opposite  doctrine  were  to 
obtain,  trial  by  juiy  would  be  a  nominal  trial, 
a  mere  form;  for,  in  fact,  the  judge,  and  not 
the  jury,  would  try  the  man.  He  would  con- 
tend for  the  truth  of  this  argument  to  the 
latest  hour  of  his  life  manibuipedibusque.  With 
regard  to  the  judge  stating  to  the  fury  what 
the  law  was  upon  each  particular  case,  it  was 
his  undoubted  duty  so  to  do;  but  having  done 
so,  the  jury  were  to  take  both  law  and  fact 
into  their  consideration,  and  to  exercise  their 
discretion  and  discharge  their  consdenoes." 
29  Pari.  Hist.  1585,  1586. 

The  first  mund  of  the  protest  of  Lord  Thur- 
low.  Lord  Bathurst,  Lord  Kenyoo  and  three 
other  lords  a^inst  Uie  passage  of  the  act  was 
''because  the  rule  laid  pown  by  the  bill,  con- 
trary to  the  determination  of  the  judges  and 
the  unvaried  practice  of  ages,  subverts  a 
fundamental  and  important  principle  of  Eng- 
lish jurisprudence,  wnich,  leaving  to  the  jury 
1 4  O]  *ihe  trial  of  the  fact,  reserves  to  the  court 
the  decision  of  the  law.**     29  Pari  Hist  1587. 

Lord   Brougham,  io  his  sketch  of   Lord 
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Camden,  dedares  that  "the  manly   flmii 
which  he  uniformly  displayed  in  maiDtainin^ 
the  free  principles  of  the  constilutioo,  wbollx 
unmixed  with  any  leaning  towards  extraTm- 
gant  popular  opinions,  or  any  disposition  to 
court  vulgar  favor,  justly  entitles  him  to  the 
veiy  highest  place  among  the  judges  of  Eng- 
land;" and,  speaking  of  his  conduct  in  carry- 
ing the  libel  bill  through  the  House  of  Lords, 
says  that  "nothing  can  be  more  refresbio^  to 
the  lovers  of  liberty,  or  more  gratifyini^  to 
those  who  venerate  tne  judicial  character,  than 
to  contemplate  the  glorious  strugfsle  for  liia 
long  cherislied   principles  with  which    Lord 
Camden's  illustrious  life  dosed;"  and  qaotes 
some  of  his  statements,  above  dted.  as  fMaa- 
ages  upon   which    "the   mind   fondly    and 
reverently  dwells,"  ''hopeful  that  future  law- 
yers and  future  judges  may  emulate  the  glorj 
and  the  virtue  of  this  great  man."    8  Brough- 
am's Statesmen  of  Qeo.  IIL  (ed.  1848)  156.  178^ 
179. 

In  the  well  known  case  of  Kino  v.  Burdett,  8 
Bam.ft  Aid.  717,  and  4  Bam.  &  Aid.  95. 1  How. 
St.  Tr.  (N.  8.)  1;  for  publishing  a  seditioiM 
libel,  Mr,  Jvstiee  Best  (afterwards  Chief  Jus- 
tice of  the  Common  Pleas,  and  Lord  Wy of ord> 
told  the  jury  that  in  his  opinion  the  publica- 
tion was  a  libel;  that  they  were  to  decide 
whether  they  would  adopt  his  opinion;  bat 
that  they. were  to  take  the  law  from  him,  un- 
less they  were  satisfied  that  he  was  wroog. 
4  Bam.  &  Aid.  181, 147.  188.  The  defendant 
having  been  convicted,  the  Court  of  King's 
Bench,  upon  a  motion  for  a  new  trial,  h^ 
after  advisement,  that  this  instmction  waa  cor- 
rect. 

Mr,  Justice  Best  said:  *'It  must  not  be  tap- 
posed  that  the  statute  of  Qeorge  IIL  made  the 
question  of  libel  a  question  of  fact  If  it  had, 
instead  of  removing  an  anomaly,  it  would  have 
created  one.  Libel  is  a  question  of  law,  and 
the  judge  is  the  judge  of  the  law  in  litx-l  as  io 
all  other  cases,  the  jury  having  the  power  of 
acting  agreeably  to  his  statement  of  the  law  or 
not  An  that  the  statute  does  is  to  pn:veot 
the  question  from  being  left  to  the  jury  in  ttie 
narrow  way  in  which  *it  was  left  before  [141 
that  time.  The  iury  were  then  only  to  find  the 
fact  of  the  publication,  and  the  tmth  of  the 
innuendoes;  for  the  judges  used  to  tell  them 
that  the  intent  was  an  inference  of  law,  to  he 
drawn  from  the  paper,  with  which  the  jury 
bad  nothing  to  do.  The  legislature  has  said 
that  it  is  not  so.  but  that  the  whole  case  is  to  be 
left  to  the  jury.  But  judges  are  in  ezpress 
terms  directed  to  lay  down  the  law  a$  in  othgr 
0096$.  In  all  cases  the  jury  may  find  a  general 
verdict;  th^  do  so  in  esses  of  murder  and 
treason,  but  there  the  judge  tells  them  what 
is  the  law,  though  they  may  find  against  him, 
unless  they  are  satisfied  with  his  opinioo. 
And  this  is  plain  from  the  words  of  the  stat- 
ute."    4  Bam.  A  Aid.  181,  183. 

Juttieei  Holroyd  and  Bay  ley  and  CkitfJm*- 
tiee  Abbott  (afterwards  Lord  Tenterden)  ex- 
pressed the  same  view.  4  Bam.  &  AM.  14&» 
147, 183,  184.  Mr.  JuUie$  Bay  ley  said:  *'Tbe 
old  rule  of  law  is,  ad  qum$tionem  jurU  reipM- 
dent  judicfi,  ad  ouathnem  facti  renondeni 
jtiratores;  and  I  take  it  to  be  tne  bounaendoty 
of  the  judee  to  lay  down  the  law  as  it  strikes 
him,  and  Uiat  of  the  jury  to  accede  to  ft  on* 
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iw  tiMj  bare  taperfor  knowledge  on  the  sub- 
Jeet:  and  the  direction  in  this  case  did  not 
take  away  from  the  jury  the  power  of  acting 
00  tbeir  own  ludgment."  And  the  Chief  Jus- 
tice laid :  ''li  the  Judge  Is  to  give  his  opinion 
to  tbe  jury,  as  In  other  criminiu  cases,  it  must 
be  not  omy  competent  but  proper  for  him  to 
tdl  the  jury,  if  the  case  will  so  warrant,  that 
is  hb  opinion  the  publication  before  them  is 
of  tbe  character  and  tendency  attributed  to  it 
bj  tbe  indictment;  and  that,  if  it  t)e  so  in  their 
opioioa,  the  publication  is  an  offense  against 
tbe  law."  The  statute  was  not  intended  to 
cooftoe  the  matter  in  issue  ezclusiTely  to  tbe 
toiy  without  hearing  the  opinion  of  the  judge, 
rat  to  declare  that  they  should  be  at  liberty  to 
ezerdae  their  own  judgmenl  upon  the  whole 
matter  in  issue,  after  receiving  thereupon  the 
o|miion  and  directions  of  the  judge." 

Tbe  weight  of  this  deliberate  and  unanimous 
dedaf ation  of  the  rightful  power  of  the  jurv  to 
dedde  the  law  in  cnminal  cases  is  not  impaired 
by  ^ter  dictum  hastily  uttered  and  promptJy 
recalled  by  Cki^Jtutxee  Best  in  the  civil  case. 
nuDmarily  decided  upon  a  narrower  point,  of 
1421  Lki  ▼.  MUne,  and  ^reported  so  dif- 
ferenUy  in  4  Bing.  195.  and  in  12  J.  B.  Moore. 
418,  as  to  leave  it  doubtful  what  he  really  said. 
Aod  acoordiog  to  later  English  authorities, 
even  in  dvil  actions,  the  question  of  lit>el  or 
DO  libel  may  be  submitted  by  Uie  judge  to  the 
luxy,  without  expressing  his  own  opinion  upon 
It  Parmiter  ▼.  Coupland,  6  Mees.  &  W.  105, 
106;  Baplii  y.  Lawrence.  11  Ad.  &  El.  920,  8 
Pfeny  A  D.  526;  Ofepy.  X««,L.  R 4 Excb.  284. 

It  is  to  be  remembered,  that  by  the  law  of 
£o£laod  a  person  convicted  of  treason  or  felony 
could  not  appeal,  or  move  for  a  new  trial,  or  file 
aUQof  ezceptiona,  or  in  any  other  manner  ob- 
tain a  judicial  review  of  rulings  or  instruc- 
tioDs  not  appearing  upon  the  record,  unless 
tbe  jndge  himself  aaw  fit  to  reserve  the  ques- 
tioD  for  the  opinion  of  all  the  judges.  In  short, 
as  observed  by  Dr.  Lushington  in  delivering 
lodgment  in  the  Privy  Council,  ''The  prisoner 
bu  no  kffal  right,  in  the  proper  sense  of  the 
tenn,  to  demand  a  reconsideration,  by  a  court 
of  law,  of  the  verdict,  or  of  any  legal  objec- 
tion raised  at  the  triaL*  Beg.  T.  mttdjee  By- 
ra^fee,  5  Moore,  P.  C.  276.  287;  B^.  v.  Ber- 
trand,  L.  R.  1  P.  C.  520;  1  Chitty,  Crim.  Law, 
622. 664;  8  Bussel,  Crimes  (9th  ed.)  212.  Con- 
aeqaently,  a  prisoner  tried  before  an  arbitrary, 
ooiTupt  or  ignorant  judge  had  no  protection 
bot  in  the  conscience  and  the  firmness  of  the 
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lere  is  no  occasion  further  to  pursue  the 
examination  of  modem  English  authorities, 
because  in  this  country,  from  tbe  time  of  its 
lettlement  until  more  than  half  a  century  after 
tbe  Declaration  of  Independence,  the  law  as  to 
tbe  righu  of  juries,  as  generally  understood 
tndpnt  into  practice,  was  more  in  accord  with 
^e  viewa  of  Bacon,  Hale,  Yaughan,  Somers, 
Holt  and  Camden,  than  with  those  of  Eelyng, 
Bcroggs,  Jeffreys,  Raymond,  Hardwicke  and 
Juosfidd.  Upon  a  constitutional  question, 
tweeting  the  Hbertr  of  the  subject,  there  can 
be  00  doubt  that  the  opinions  of  Somers  and 
of  Camden,  especially,  were  of  the  very  highest 
autbority,  and  were  so  oonsiderea  1^  the 
founders  of  the  Republic. 

In  Maasachnaetts,  the  leading  authorities  up- 
m  V.  8, 


on  the  question,  nearest  the  time  of  the  Declar- 
ation of  Independence  and  the*adoption[143 
of  the  Constitution  of  the  United  Slates,  are 
John  Adams  and  Theophilus  Parsons,  each  of 
whom  was  appointed,  with  tbe  general  ap- 
proval of  the  bar  and  the  people.  Chief  Justice 
of  the  state;  the  one,  appointed  to  that  office 
by  tbe  revolutionary  government  in  1775,  re* 
signing  in  the  next  year,  remaining  in  the  Con- 
tinental Congress  to  support  the  Declaration  of 
Independence,  and  aiierwards  the  first  Vice 
President  and  the  second  President  of  the 
United  States;  the  other,  a  leading  supporter 
of  the  Constitution  of  the  United  States  in  the 
convention  of  1788  by  which  Massachusetts 
ratified  the  Constitution,  appointed  by  Presi- 
dent Adams  in  1801  Attorney  General  of  the 
United  States,  but  declining  that  office,  and 
becoming  Chief  Justice  of  Massachusetts  in 
1806. 

John  Adams,  writing  in  1771,  said:  "Juries 
are  taken,  by  lot  or  by  suffrage,  from  the  mass 
of  the  people,  and  no  man  can  be  condemned 
of  life,  or  limb,  or  property,  or  reputation, 
without  the  concurrence  of  the  voice  of  the 
people."  "The  British  empire  has  been  much 
alarmed,  of  late  years,  with  doctrines  concern- 
ing juries,  their  powers  and  duties,  which  have 
been  said,  in  printed  papers  and  phamplets.  to 
have  been  delivered  from  the  highest  tribu- 
nals of  justice.  Whether  these  accusations  are 
just  or  not,  it  is  certain  that  many  persons  are 
misguided  and  deluded  bv  them  to  such  a  de- 
gree,  that  we  often  hear  in  conversation  doc- 
trines advanced  for  law,  which,  if  true,  would 
render  juries  a  mere  ostentation  and  pageantry, 
and  the  court  absolute  judges  of  law  and  fact" 
"Whenever  a  general  verdict  is  found,  it  as- 
suredly determines  both  the  fact  and  the  law. 
It  was  never  yet  disputed  or  doubted  that  a 
general  verdict,  given  under  the  direction  of 
the  court  in  point  of  law,  was  a  legal  determina- 
tion of  the  issue.  Therefore  the  jury  have  a 
power  of  deciding  an  issue  upon  a  general 
verdict.  And,  if  they  have,  is  it  not  an  ab- 
surdity to  suppose  that  the  law  would  oblige 
them  to  find  a  verdict  according  to  the  direc* 
tion  of  the  court,  against  tbeir  own  opinion, 
judgment  and  consciencef  "The  general 
rules  of  law  and  common  regulations  of  society, 
under  which  ordinary  transactions  arrange 
themselves,  are  well  enough  known  to  ordinary 
jurors.  The  great  principles  of  the  constitution 
are  *intimatejy  known;  they  are  sensibly  [1 44r 
felt  by  every  firiton;  it  is  scarcely  extravagant 
to  say  that  they  are  drawn  in  and  imbibed 
with  the  nurse's  milk  and  first  air.  Now, 
should  the  melancholv  case  arise  that  the 
judges  should  give  their  opinions  to  the  jury 
against  one  of  these  fundamental  principles,  is 
a  juror  obliged  to  give  his  verdict  generally, 
according  to  this  direction,  or  even  to  find  the 
fact  specially,  and  submit  the  law  to  the  court? 
Every  man,  of  any  feeling  or  conscience,  will 
answer.  No.  It  is  not  only  his  right,  but  his 
duty,  in  that  case,  to  find  the  verdict  according 
to  his  own  best  understanding,  judgment  and 
conscience,  though  in  direct  opposition  to  tbe 
direction  of  the  court."  "The  English  law 
obliges  no  man  to  decide  a  cause  upon  oath 
against  his  own  judgment"  2  John  Adams's 
Works,  258-255. 

Theophilus  Parsons,  in  the  Massachusetts 
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then  proceeded  with,  when  Lord  Camden 
* 'exposed  the  fallacy  of  the  pretended  distioc- 
tion  between  law  and  fact,  in  the  question  of 
guilty  or  not  guilty  of  printing  and  publishing 
a  libel;  they  were  united  as  much  as  intent 
and  action  in  the  consideration  of  all  other 
criminal  proceedings.  Without  an  implied 
malice  a  man  could  not  be  found  guilty,  even 
of  murder.  The  simply  killing  of  a  man  was 
nothing,  until  it  was  proved  that  the  act  arose 
from  malice.  A  man  might  kill  another  in 
his  own  defence,  or  uoder  various  circum- 
stances which  rendered  the  killing  no  murder. 
How  were  these  things  to  be  explained?  By 
the  circumstances  of  the  case.  What  was  the 
ruling  principle?  The  intention  of  the  party. 
Who  were  judges  of  the  intention  of  the  party; 
the  ludge?  Ifo;  the  jury.  So  that  the  jury 
139]  were  allowed  to  judffe  of  the  'intention 
upon  an  indictment  for  muraer,and  not  to  judge 
of  the  intention  of  the  party  upon  libel." 
And  Lord  Loughborough,  as  well  as  Lord 
Camden,  distinctly  affirmed,  and  Lord  Thur- 
low  as  distinctly  denied,  that  upon  the  gen- 
eral issue  in  criminal  cases,  after  the  judge  had 
stated  the  law  to  the  jury,  the  jury  were  to  de- 
cide both  the  question  of  law  and  the  question 
of  fact.  29  ParL  Hist  1870, 1405, 1406, 1426, 
1429. 

Towards  the  dose  of  the  debate.  Lord  Thur- 
low  moved  to  amend  the  bill  by  inserting  the 
words  **that  the  judge  state  to  the  jury  the 
legal  effect  of  the  record."  Lord  Camden 
successfully  opposed  the  amendment,  *'as  an 
attempt  indirectly  to  convert  the  bill  into  the 
verv  opposite  of  what  it  was  intended  to  be, 
and  to  give  the  judges  a  power  ten  times 
greater  than  they  had  ever  yet  exercised;"  and 
said,'  *'He  must  contend,  that  the  jur^  had  an 
undoubted  right  to  form  their  verdict  them- 
selves according  to  their  consciences,  applying 
the  law  to  the  fact;  if  it  were  otherwise,  the 
first  principle  of  the  law  of  England  would  be 
defeated  and  overthrown.  If  the  twelve 
judges  were  to  assert  the  contrary  again  and 
again,  he  would  deny  it  utterly,  because  every 
Enelishman  was  to  be  tried  bv  his  country; 
and  who  was  his  country  but  his  twelve  peers, 
sworn  to  condemn  or  acquit  according  to  their 
consciences?  If  the  opposite  doctrine  were  to 
obtain,  trial  by  juiy  would  be  a  nominal  trial, 
a  mere  form;  for,  in  fact,  the  judge,  and  not 
the  jury,  would  try  the  man.  He  would  con- 
tend for  the  truth  of  this  argument  to  the 
latest  hour  of  his  life  man%bu$peaibus^e.  With 
regard  to  the  judge  stating  to  the  jury  what 
the  law  was  upon  each  particular  case,  it  was 
his  undoubted  duty  so  to  do;  but  having  done 
so,  the  jury  were  to  take  both  law  and  fact 
Into  their  consideration,  and  to  exercise  their 
discretion  and  discharge  their  consdenoes." 
29  Pari.  Hist  1585,  1586. 

The  first  mund  of  the  protest  of  Lord  Thur- 
low.  Lord  Bathurst,  Loid  Eenyon  and  three 
other  lords  a^inst  the  passage  of  the  act  was 
' 'because  the  rule  laid  pown  by  the  bill,  con- 
trary to  the  determination  of  the  judges  and 
the  unvaried  practice  of  ages,  subverts  a 
fundamental  and  important  principle  of  Eng- 
lish jurisprudence,  wnich,  leaving  to  the  jury 
1 4  O]  *i he  trial  of  the  fact,  reserves  to  the  court 
the  decision  of  the  law."     29  Pari  Hist  1537. 

Lord   Brougham,  io  his  sketch  of   Lord 
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Camden,  dedares  that  "the  manly  firmi 
which  he  uniformly  displayed  in  maintaiDin^ 
the  free  principles  of  the  constitution,  wbollx 
unmixed  with  any  leaning  towards  extraTm- 
gant  popular  opinions,  or  any  dispoeiUoa  to 
court  vulgar  favor,  justly  entitles  him  to  the 
very  highest  place  among  the  judges  of  Eng- 
land;" and,  speaking  of  his  conduct  in  carry- 
ing the  libel  bill  through  the  House  of  Lorcu, 
says  that  "nothing  can  be  more  refresbio^  to 
the  lovers  of  liberty,  or  more  gratifying  to 
those  who  venerate  tne  judicial  character,  than 
to  contemplate  the  glorious  strugfsle  for  his 
long  cherished   principles  with  which    Lioid 
Camden's  illustrious  life  dosed;"  and  quotes 
some  of  his  statements,  above  cited,  as  pass- 
ages  upon    which    "the   mind   fondly    and 
reverently  dwells,"  "hopeful  that  future  law- 
yers and  future  judges  may  emulate  the  glory 
and  the  virtue  of  this  great  man."    8  Brough- 
am's Statesmen  of  Qeo.  IIL  (ed.  1848}  166.  178, 
179. 

In  the  well  known  case  of  Kinp  v.  Burdett,  % 
Bam.ft  Ald.717,  and  4Bam.  &  Aid.  95. 1  How. 
St  Tr.  (N.  S.)  1;  for  publishing  a  seditiooi 
libel,  Mr.  Justice  Best  (afterwards  Chief  Jus- 
tice of  the  Common  Pleas,  and  Lord  Wy nford) 
told  the  jury  that  in  his  opinion  the  publica- 
tion was  a  libel;  that  they  were  to  decide 
whether  they  would  adopt  his  opinion;  hot 
that  they,  were  to  take  the  law  from  him»  un- 
less they  were  satisfied  that  he  was  wrong. 
4  Bam.  &  Aid.  181, 147,  188.  The  defendant 
having  been  convicted,  the  Court  of  Kiog'a 
Bench,  upon  a  motion  for  a  new  trial,  bdd 
after  advisement,  that  this  instruction  was  cor- 
rect. 

Mr.  JuHiee  Best  said:  *'It  must  not  be  sup- 
posed that  the  statute  of  Qeorge  IIL  made  the 
question  of  libel  a  question  oifact  If  it  had, 
instead  of  removing  an  anomaly,  it  would  have 
created  one.  Lit)eT  is  a  question  of  law,  and 
the  judge  is  the  judge  of  the  law  in  UtK-l  as  io 
all  other  cases,  the  jury  having  the  power  of 
acting  agreeably  to  his  statement  of  the  law  or 
not  An  that  the  statute  does  is  to  prevent 
the  question  from  being  left  to  the  jury  in  tbe 
narrow  way  in  which  *it  was  left  before  [141 
that  time.  The  iury  were  then  only  to  find  tbe 
fact  of  the  publication,  and  the  truth  of  tbe 
innuendoes;  for  Uie  judges  used  to  tell  them 
that  the  intent  was  an  inference  of  law,  to  be 
drawn  from  the  paper,  with  which  the  jury 
had  nothing  to  do.  Tbe  legislature  has  said 
that  it  is  not  so.  but  that  the  whole  case  is  to  be 
left  to  the  jury.  But  judges  are  in  ezpresi 
terms  directed  to  lay  down  the  law  a$  in  Uktr 
00969,  In  all  cases  the  jury  may  find  a  general 
verdict;  th^  do  so  in  cases  of  murder  and 
treason,  but  there  the  judge  tells  them  what 
is  the  law,  though  they  may  find  against  bim, 
unless  they  are  satisfied  with  his  opinioo. 
And  this  is  plain  from  the  words  of  the  stat- 
ute."   4  Bam.  &  Aid.  181,  183. 

JuMtieei  Holroyd  and  Bayley  and  CkitfJn*- 
tiee  Abbott  (afterwards  Lord  Tenterden)  ex- 
pressed the  same  view.  4  Bam.  ft  Aid.  145- 
147,  183, 184.  Mr,  JuUie$  Bayley  said:  'The 
old  rule  of  law  is,  ad  qum$tionem  Jwris  retpom- 
dent  judieei,  ad  ou<Kti4>nem  facU  remndeni 
juratorte;  and  I  take  it  to  be  tne  l>ounaeDduty 
of  the  judge  to  lay  down  the  law  as  it  strikes 
I  him,  and  Uiat  of  the  jury  to  accede  to  ft  on 
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iw  tiiej  baTe  taperfor  knowledge  on  the  sub- 
ject: ind  the  direction  in  this  case  did  not 
take  tway  from  the  jury  the  power  of  acting 
00  their  own  ludgment."  And  the  Chief  Jus- 
tice said :  "If  the  Judge  is  to  give  his  opinion 
to  tbe  joiy,  M  in  other  crimiDfd  cases,  it  must 
be  not  omj  competent  but  proper  for  him  to 
tell  the  jury,  if  the  case  will  so  warrant,  that 
is  his  opinion  the  publication  before  them  is 
of  tbe  character  and  tendency  attributed  to  it 
bj  tbe  indictment;  and  that,  if  it  be  so  in  their 
optoioD,  the  publication  is  an  offense  against 
tbe  law."  The  statute  was  not  intended  to 
coo^oe  the  matter  in  issue  exclusively  to  the 
loiy  without  hearing  the  opinion  of  the  judge, 
but  to  declare  that  they  should  be  at  liberty  to 
ezerdae  their  own  judgmenl  upon  the  whole 
matter  in  issue,  after  receiving  thereupon  the 
ophiion  and  directions  of  the  judge." 

Tbe  weight  of  this  deliberate  andimanimous 
dedarttion  of  tbe  rightful  power  of  the  jurv  to 
dedde  the  law  in  cnminal  cases  is  not  impaired 
by  (Mer  dictum  hastily  uttered  and  promptly 
recalled  by  Oki^Juitxee  Best  in  the  civil  case, 
•ammaiily  decided  upon  a  narrower  point,  of 
1421  Lm  y.  Milne,  and  ^reported  so  dif- 
ferenUy  in  4  Bing.  195.  and  in  12  J.  B.  Moore, 
418,  as  to  leave  it  doubtful  what  he  really  said. 
And  according  to  later  English  authorities, 
even  in  civil  actions,  the  question  of  libel  or 
DO  libel  may  be  submitted  by  the  judge  to  the 
ioxy,  without  expressing  his  own  opinion  upon 
It  Parmiter  y.  Coupland,  6  Mees.  &  W.  105, 
106;  Baylii  y.  Lawrence,  11  Ad.  &  El.  920,  8 
Pttry  &  D.  526;  Ooxy.  Lee,L.  R  4  Exch.  284. 

It  is  to  be  remembered,  that  by  the  law  of 
England  a  person  convicted  of  treason  or  felony 
could  not  appeal,  or  move  for  anew  trial,  or  file 
thill  of  exceptions,  or  in  any  other  manner  ob- 
tain a  judicial  review  of  rulings  or  instruc- 
tions not  appearing  upon  the  record,  unless 
the  judge  himself  aaw  fit  to  reserve  the  ques- 
tion for  the  opinion  of  all  the  judges.  In  short, 
as  observed  by  Dr.  Lushington  in  delivering 
indgment  in  the  Privy  Council,  •*The  prisoner 
oas  no  lefi^  right,  in  the  proper  sense  of  the 
term,  to  aemand  a  reconsideration,  by  a  court 
of  law,  of  the  verdict,  or  of  any  leeal  objeo- 
tioD  raised  at  the  triaL"  Beg.  v.  mtuljee  By- 
Tomiee,  5  Moore,  P.  C.  276.  287;  Beg.  v.  Ber- 
trand,  L.  R.  1  P.  C.  620;  1  Chitty,  Crim.  Law, 
622. 654;  8  Bussel,  Crimes  (9lh  ed.)  212.  Con- 
seqaently ,  a  prisoner  tried  before  an  arbitrary, 
coiTupt  or  ignorant  judge  had  no  protection 
hat  in  the  conscience  and  the  firmness  of  the 
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lere  is  no  occasion  further  to  pursue  the 
examination  of  modem  English  authorities, 
because  in  this  country,  from  the  time  of  its 
settlement  until  more  than  half  a  century  after 
tbe  Declaration  of  Independence,  the  law  as  to 
tbe  rigbu  of  juries,  at  generally  understood 
sod  put  into  practice,  was  more  in  accord  with 
tbe  views  of  Bacon,  Hale,  Yaughan,  Somers, 
Holt  and  Camden,  than  with  those  of  Eelyng, 
Bcrogi^,  Jeffreys,  Raymond,  Hardwicke  and 
KaDsfield.  Upon  a  constitutional  question, 
affecting  the  Uberty  of  the  subject,  there  can 
be  no  doubt  that  the  o^rfnions  of  Somers  and 
of  Camden,  especially,  were  of  the  Yerv  highest 
aothority,  and  were  so  considered  1^  the 
founders  of  the  Republic. 
In  Massachusetts,  the  leading  authorities  up- 


on  the  question,  nearest  the  time  of  the  Declar- 
ation of  Independence  and  the*adoptioo[143 
of  the  Constitution  of  the  United  States,  are 
John  Adams  and  Theophilus  Parsons,  each  of 
whom  was  appointed,  with  tbe  general  ap- 
proval of  the  bar  and  the  people,  Chief  Justico 
of  the  state;  the  one,  appointed  to  that  office 
by  the  revolutionary  government  in  1775,  re- 
signing in  the  next  year,  remaining  in  the  Con- 
tinentS  Congress  to  support  the  Declaration  of 
Independence,  and  afterwards  tbe  first  Vice 
President  and  the  second  President  of  tbe 
United  States;  the  other,  a  leading  supporter 
of  the  Constitution  of  the  United  States  in  the 
convention  of  1788  by  which  Massachusetts 
ratified  the  Constitution,  appointed  by  Presi- 
dent Adams  in  1801  Attorney  Qeneral  of  the 
United  States,  but  declining  that  office,  and 
becoming  Chief  Justice  of  Massachusetts  in 
1806. 

John  Adams,  writing  in  1771,  said:  "Juries 
are  taken,  by  lot  or  by  suffrage,  from  the  mass 
of  the  people,  and  no  man  can  be  condemned 
of  Ufe,  or  limb,  or  property,  or  reputation, 
without  the  concurrence  of  the  voice  of  the 
people."    "The  British  empire  has  been  much 
alarmed,  of  late  years,  with  doctrines  concern- 
ing juries,  their  powers  and  duties,  which  have 
been  said,  in  printed  papers  and  phamplets,  to 
have  been  delivered  from  the  highest  tribu- 
nals of  justice.    Whether  these  accusations  are 
just  or  not,  it  is  certain  that  many  persous  are 
misguided  and  deluded  bv  them  to  such  a  de- 
gree, that  we  often  hear  in  conversation  doc- 
trines advanced  for  law,  which,  if  true,  would 
render  juries  a  mere  ostentation  and  pageantry, 
and  the  court  absolute  judges  of  law  and  fact." 
"Whenever  a  general  verdict  is  found,  it  as- 
suredly determines  both  tbe  fact  and  the  law. 
It  was  never  yet  disputed  or  doubted  that  a 
general  verdict,  given  under  the  direction  cf 
the  court  in  point  of  law,  was  a  legal  determina- 
tion of  the  issue.    Therefore  the  jury  have  a 
power  of  deciding  an  issue  upon  a  general 
verdict.    And,  if  they  have,  is  it  not  an  ab- 
surdity to  suppose  that  the  law  would  oblige 
them  to  find  a  verdict  according  to  the  direc- 
tion of  the  court,  against  their  own  opinion, 
judgment   and   consciencef    "The  general 
rules  of  law  and  common  regulations  of  society, 
under  which   ordinary  transactions   arrauA^ 
themselves,  are  well  enough  known  to  ordinary 
jurors.  The  great  princifues  of  the  const  itutioo 
are  *intimateJy  known;  they  are  sensibly  [1 M- 
felt  by  every  firiton;  it  is  scarcely  extra vajcast 
to  say  that  they  are  drawn  in  and  imbii^cd 
with  the  nurse's  milk  and  first  air.    ^tnv, 
should  the   melancholv  case  arise  that   i^ 
judges  should  give  their  opinions  to  the  ^tn^ 
against  one  of  these  fundamental  prtoetiMf  ,  r 
a  juror  obliged  to  give  his  verdict  ie«ii«fa.' 
according  to  this  direction,  or  even  t<^  Utt    ^ 
fact  specially,  and  submit  ti»e  law  to  U*k  <cam#'' 
Every  man,  of  any  feeling  or  «MMi:*c«H      r 
answer.  No.    It  is  not  only  hiii  nji^i     ^     » 
duty,  in  that  case,  to  find  the  v«niK    *«^^'.  . 
to  his  own  best  understandiKi',  jiM^^uni    » 
conscience,  though  in  diraci  iH*i'^  ••«     •     ^ 
direction  of  the  court "    **'l  m-   ^<  m    ,*r 
obliges  no  man  to  deeki«   u 
against  his  own  jndcBtfi^ ' 
Works,  258-265. 

Theophilus  Panatf  i£    w    m 
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convention  of  1788,  anEwerine  the  objection 
that  the  Constitution  of  tlie  United  States,  as 
submitted  to  the  people  for  adoption,  contained 
no  bill  of  rights,  said :  "The  people  them- 
selves have  it  in  their  power  effectually  to  re- 
sist usurpation,  without  being  driven  to  an 
appeal  to  arms.  An  act  of  usurpation  ia  not 
obligatory;  it  is  not  law;  and  any  man  may  be 
justified  in  his  resistance.  Let  him  be  con- 
sidered as  a  criminal  by  the  general  govern- 
ment, yet  only  his  fellow-citizens  can  convict 
him;  they  are  his  jury,  and  if  tbey  pronounce 
him  innocent,  not  all  the  powers  or  Congress 
can  hurt  him;  and  innocent  they  certainly 
will  pronounce  him,  if  the  supposed  law  he  re- 
sisted was  an  act  of  usurpation."  2  Elliot's 
Debates,  94;  2  Bancroft.  History  of  Constitu- 
tion, 267. 

In  1808,  Chief  Justice  Parsons,  in  delivering 
judgment  in  a  civil  action  for  slander,  said: 
''Both  parties  have  submitted  the  trial  of  this 
Issue  to  a  jury.  The  issue  involved  both  law 
and  fact,  and  the  jury  must  decide  the  law  and 
the  fact  To  enable  them  to  settle  the  fact, 
they  were  to  weigh  the  testimony;  that  tbey 
might  truly  decide  the  law,  they  were  entitled 
to  the  assistance  of  the  judge.  If  the  judge 
had  declineal  his  aid  in  a  matter  of  law,  yet 
the  jury  must  have  formed  their  conclusion  of 
law  as  correctly  as  thev  were  able."  And,  as 
the  reporter  states,  "In  this  opinion  of  the 
145]  *Chief  Justice,  the  other  judges,  viz: 
Sedgwick,  Sewall,  Thatcher  and  Parker,  sev- 
erally declared  their  full  and  entire  concur- 
rence." Goifln  V.  CoHin^  4  Mass.  1,  25,  87,  3 
Am.  Dec.  189. 

In  1816,  upon  the  trial  of  an  indictment  for 
murder,  the  supreme  judicial  court  of  Massa- 
chusetts, held  by  Chitf  Juttice  Parker  and 
Justices  Jackson  and  Putnam,  instructed  the 
jury  as  follows:  "In  all  capital  cases,  the  jury 
ore  the  ludges  of  the  law  and  fact  The  court 
are  to  direct  tbem  in  matters  of  law,  and  al- 
though it  is  safer  for  them  to  rely  on  the  in- 
structions delivered  from  that  source,  still, 
S>ntlemen,  they  are  to  decide  for  themselves." 
Owen's  Trial,  51. 

In  1826,  Mr,  Justice  Wilde,  speaking  for  the 
whole  court,  assumed  as  unquestionable,  that 
**in  criminal  prosecutions  the  jury  are.  the 
judges  of  both  law  and  fact."  Com,  v.  Wor- 
cester, 3  Pick.  462,  475. 

In  1830,  in  a  celebrated  trial  for  murder,  be- 
fore Justices  Putnam,  Wilde  and  Morton,  the 
right  and  duty  of  the  jury  to  decide  the  law  as 
well  as  the  fact  involved  in  the  general  issue 
were  recognized  and  aifflrmed  in  the  charge  to 
the  jurv,  and  were  distinguished  from  the 
right  of  deciding  questions  of  evidence,  as  fol- 
lows: "As  the  jury  have  the  right,  and  if  re- 
quired by  the  prisoner  are  bound,  to  return  a 
general  verdict  of  guilty  or  not  guilty,  they 
must  necessarily,  in  the  discharge  of  this  duty, 
decide  such  questions  of  law,  as  well  as  of 
fact,  as  are  involved  in  this  general  question; 
and  there  is  no  mode  in  which  their  opinions 
upon  questions  of  law  can  be  reviewed  by  this 
court  or  by  any  other  tribunal.  But  this  does 
not  diminish  the  obligation  resting  upon  the 
court  to  explain  the  law,  or  their  responsibility 
for  the  correctness  of  the  principles  of  law  by 
them  laid  down.  The  instructions  of  the  court 
In  matters  of  law  may  safely  guide  the  con- 
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science  of  the  jury,  unless  they  know  tbem  to 
be  wrong.  And  when  the  jury  undertake  to 
decide  the  law  (as  they  undoubtedly  have  the 
power  to  do)  in  opposition  to  the  advice  of  the 
court,  they  assume  a  high  responsibility,  and 
should  be  verv  careful  to  see  clearly  that  they 
are  right  Although  the  jury  have  the  (ower, 
and  it  is  their  duty,  to  decide  all  points  of  law 
which  are  involved  in  the  general  question  of 
the  guilt  or  ^innocence  of  the  prisoner,  [l4kO 
yet  when  questions  of  law  arises  in  the  arraign- 
ment of  the  prisoner,  or  in  the  progress  of  the 
trial,  in  relation  to  the  admissibility  of  evi- 
dence, they  must  be  decided  by  the  court,  and 
may  not  afterwards  be  reviewed  by  the  jury. 
Com,  Y.  Enapp,  -10  Pick.  477,  496,  20  Am. 
Dec.  534. 

Many  other  Massachusetta  authorities,  from 
the  earliest  times  to  the  date  last  mentioned, 
tending  to  maintain  the  right  of  the  jury  to 
decide  the  law  involved  in  the  general  issue, 
are  collected  in  the  opinion  of  Mr.  Justice 
Thomas  in  Com.  v.  Anthes,  5  Gray,  275-280. 
and  in  a  note  to  Quincy'  s  Reports,  558-560, 
563-667. 

To  that  date,  or  later,  the  right  of  the  jury 
in  criminal  cases  to  decide  both  the  law  and 
the  fact,  even  against  the  directions  of  the 
court,  was  certainly  recognized  and  acted  on 
throughout  New  England,  unless  in  Rhode 
Island.  8tate  v.  Snow  (1841)  18  Me.  346;  Doe. 
Ch,  J,  in  State  v.  Hodge,  50  N.  H.  510,  523; 
State  V.  Wilkinson  0829)  2  Yt.  480.  488:  21 
Am.  Rep.  560;  State  v.  Croteau  (1849)  23  Vt 
14,  54  Am.  Dea  90:  Witter  v.  Btettster  (1788) 
Kirby,  422;  Bartltolomew  v.  Clark  (1816)  1 
Coon.  472,  481;  State  v.  Buckley  (1873)  40 
Conn.  246.  See  Laws  of  1647  in  1  Rhode 
Island  Col.  Rec.  157,  195.  203,  204. 

In  the  province  of  New  York,  in  1702.  on 
the  trial  of  Colonel  Nicholas  Bayard  for  high 
treason,  it  was  argued  by  his  council,  and  not 
denied  by  the  court,  that  the  jury,  upon  the 
general  issue  of  not  guilty  were  judges  as  well 
of  matter  of  law  as  of  matter  of  fact.  Bayard 
V.  King,  14  How.  St.  Tr.  471,  502,  508,  50.\ 

In  the  same  province,  in  1735,  upon  the  trial 
of  John  Peter  Zenger,  for  a  seditious  libel,  bit 
council,  Andrew  Hamilton,  of  PhUadelphia, 
while  admitting  that  the  jury  might,  if  tbey 
pleased,  find  the  defendant  guilty  of  priotioc 
and  publishing,  and  leave  it  to  the  court  to 
judge  whether  the  words  were  libelous;  said, 
without  contradiction  by  the  court:  'But  I 
do  likewise  know  they  may  do  otherwise.  I 
know  tbey  have  the  right,  beyond  all  dispute, 
to  determine  both  the  law  and  the  fact;  sod 
where  they  do  not  doubt  of  the  law,  tbey 
ought  to  do  so.*'  The  court  afterwards  submit- 
ted to  the  jury.  In  the  *  words  of  Lord  [147 
Chief  Justice  Holt,  in  Tutchin't  Case,  14  How. 
St  Tr.  1128,  above  cited,  the  question  whether 
the  words  set  forth  were  libelous.  And  Zeoger 
was  acquitted  by  the  jury.  Zenger  t.  Kin§, 
17  How.  St.  Tr.  675,  706.  716,  722. 

Upon  the  trial  in  the  supreme  court  of  the 
state  of  New  York,  in  1803,  of  an  indictnieot 
for  a  libel  on  the  President  of  the  United  States. 
C^»^<7t/«(iC0  Lewis  instructed  the  jury,  amoog 
other  things,  that  the  question  of  libel  or  no 
libel  was  an  inference  of  law  from  the  fact, 
and  that  the  law  was  laid  down  by  Lord  Maot- 
field  in  the  Bex  v.  St.  Asaph,  8  T.  R  428»  wti 
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the  hw  of  this  state.  The  defendant  was 
ooDficted,  uid  brought  tbe  question  of  the 
conectDess  of  tbese  instructions  before  tbe  full 
coort  in  1804  upon  a  motion  for  a  new  trial. 
P^  T.  Orotwdl,  8  Johns.  Cas.  837,  841, 842. 

Alexander  Hamilton  was  of  counsel  for  the 
defendant.  Two  reports  of  his  ari^ument 
apon  that  motion  have  come  down  to  us,  the 
one  in  8  Johns.  Cas.  852-362»  the  other  in  a 
coQtemporarj  pamphlet  of  the  speeches  in  the 
ctse,  pp.  62-78,  and  reprinted  in  7  Hamilton's 
Woiks  (ed.  1886)  836-878.  But  the  most 
compact  and  trustworthy  statement  of  his  po- 
sition upon  the  general  question,  unsurpassed 
for  precision  and  force  by  anything  on  the 
subject  to  be  found  elsewhere,  is  in  tbreepropo- 
litiooB  upon  his  brief  (7  Hamilton's  Works, 
8S5,  886)  read  by  him  in  recapitulating  bis  ar- 
gument (8  Johns.  Cas.  861,  802)  which  were 
as  follows: 

'That  in  the  general  distribution  of  powers 
in  our  system  of  jurisprudence,  the  cognizance 
of  law  belongs  to  the  court,  of  fact  to  tbe  jury; 
that  as  often  as  they  are  not  blended,  the 
power  of  tbe  court  is  absolute  and  exclusive. 
That  in  dvil  cases  it  is  always  so,  and  may 
rightfully  be  so  exerted.  That  in  criminal 
cases,  the  law  and  fact  being  always  blended, 
the  jury,  for  reasons  of  a  political  and  pecu- 
liar nature,  for  the  security  of  life  and  liberty, 
is  intrusted  with  the  power  of  deciding  both 
law  and  fact 

**Tbat  this  distinction  results:  1,  from  the 
ancient  forms  of  pleading  in  civil  cases,  none 
but  special  pleas  being  allowed  in  matter  of 
hiw;  in  criminal,  none  hut  the  general  issue;  '3, 
from  the  liability  of  the  jury  to  attaint  in  civil 
148]  cases,  and  the  ^general  power  of  the 
court  as  its  substitute  in  granting  new  trials. and 
from  the  exemption  of  the  jury  from  attaint 
in  criminal  cases,  and  the  defect  of  power  to 
control  their  verdicts  by  new  trials,  the  test  of 
every  legal  power  being  its  capacity  to  pro- 
duce a  definitive  effect,  liable  neither  to  punish- 
ment nor  control. 

^Tbat  in  criminal  cases,  nevertheless,  the 
tbe  court  are  the  constitutional  advisers  of  the 
jury  in  matter  of  law;  who  may  compromit 
tbeir  conscience  by  lightly  or  rashly  disregard- 
ing that  advice,  but  may  still  more  com- 
promit that  consciences  by  following  it,  if 
exercising  their  judgments  with  discretion 
and  honesty  they  have  a  clear  conviction  that 
the  charge  of  the  court  Is  wrong." 

Tbe  court  was  equally  divided  in  opinion, 
J^ge  Kent  (afterwards  Chief  Justice  and 
Chancellor)  and  Judge  Thompson  being  in 
favor  of  a  new  trial,  and  ChUif  Jtutice  Lewis 
and  Judge  Livingston  against  it  Judge  Kent 
drew  up  a  careful  opinion,  in  which  he  re- 
viewed the  leading  English  authorities,  and 
from  which  the  following  passages  are  taken: 

'*In  every  criminal  case,  upon  the  plea  of 
not  guilty,  the  jury  may,  and  indeed  they 
must,  unless  they  choose  to  find  a  special  ver- 
dict, take  upon  themselves  the  decision  of  the 
law,  as  well  as  the  fact,  and  bring  in  a  verdict 
as  comprehensive  as  the  issue;  because.  In 
every  such  case,  they  are  charged  with  the  de- 
liverance of  the  defendant  from  the  crime  of 
which  he  is  accused."  "  The  law  and  fact  are 
so  involved,  that  the  jury  are  under  an  indis- 
pensable necessity  to  decide  both  unless  they 
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separate  them  by  a  special  verdict  This  right 
in  the  jury  to  determine  the  law  as  well  as  the 
fact  has  received  the  sanction  of  some  of  the 
highest  authorities  in  the  law." 

*'But  while  the  power  of  the  jury  is  admit- 
ted, it  is  denied  that  they  can  rightfully  or 
lawfully  exercise  it.  without  compromitting 
their  consciences,  and  that  they  are  bound  im- 
plicitly, in  all  cases,  to  receive  the  law  from 
the  court  The  law  must,  however,  have  in- 
tended, in  granting  this  power  to  a  jury,  to 
grant  them  a  lawful  and  rightful  yower,  or  it 
would  have  provided  a  remedy  against  the 
undue  exercise  of  it.  Tbe  true  criterion  of  a 
legal  power  is  its  capacity  to  produce  *a[149 
definitive  effect,  liable  neither  to  centuie  nor 
review.  And  the  verdict  of  not  guilty,  in  a 
criminal  case,  is,  in  everv  respect,  absolutely 
final.  Tbe  jury  are  not  liable  to  punishment, 
nor  the  verdict  to  control.  No  attaint  lies,  nor 
can  a  new  trial  be  awarded.  The  exercise  of 
this  power  in  the  jury  has  been  sanctioned, 
and  upheld  in  constant  activity,  from  the  earli- 
est ages."    8  Johns.  Cas.  866-868. 

**  The  result  from  this  view  is,  to  my  mind, 
a  firm  conviction  that  this  court  is  not  bound 
by  the  decisions  of  Lord  Raymond  and  his  suc- 
cessors. By  withdrawing  from  the  jury  the 
consideration  of  the  essence  of  the  charge, 
they  render  their  function  nugatory  and  con- 
temptible. Those  opinions  are  repugnant  to 
the  more  ancient  authorities  which  had  given 
to  the  jury  the  power,  and  with  it  the  right,  to 
judge  of  the  law  and  fact,  when  they  were 
blended  b^  the  issue,  and  which  rendered  their 
dccisionsjn  criminal  ca^es,  final  and  conclusive. 
Tbe  English  bar  steadily  resisted  those  decis- 
ions, as  usurpations  on  the  rights  of  tbe  jury. 
Some  of  the  judges  treated  the  doctrine  as  erro- 
neous, and  the  Parliament,  at  last, declared  it  an 
innovation,  by  restoring  the  trial  by  jury,  in 
cases  of  libel,  to  that  ancient  vigor  and  inde- 
pendence, by  which  ii  had  ^own  so  precious 
to  the  nation,  as  tbe  guardian  of  liberty  and 
life,  against  the  power  of  the  court,  the  vindic- 
tive persecution  of  the  prosecutor,  and  the  op- 
pression of  the  government 

*'  I  am  aware  of  the  objection  to  the  fitness 
and  competency  of  a  jury  to  decide  upon  ques- 
tions of  law,  and,  especially,  with  a  power  to 
overrule  the  directions  of  tbe  judge.  In  the 
first  place,  however,  it  is  not  likely  often  to 
happen,  that  the  jury  will  resist  tbe  opinion  of 
tbe  court  on  the  matter  of  law.  That  opinion 
will  generally  receive  its  due  weight  and  effect; 
and  in  civil  cases  it  can,  and  always  ought  to 
be  ultimately  enforced  by  the  power  of  setting 
aside  tbe  verdict  But  in  human  institutions, 
the  question  is  not,  whether  every  evil  contin- 
gency can  be  avoided,  but  what  arrangement 
will  be  productive  of  the  least  inconvenience. 
And  it  appears  to  be  most  consistent  with  the 
permanent  security  of  the  subiect,  that  in 
criminal  cases  the  jury  should,  after  receiving 
the  *advice  and  assistance  of  the  judge  as[  150 
to  the  law,  take  into  their  consideraUon  all  the 
circumstances  of  the  case,  and  the  intention 
with  which  the  act  was  done,  and  to  determine 
upon  the  whole,  whether  the  act  done  be,  or  be 
not  within  the  meaning  of  tbe  law.  This  dis- 
tribution of  power,  by  which  the  court  and 
jury  mutually  assist,  and  mutually  check  each 
other,  seems  to  be  the  safest,  and  consequently 
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the  widest  arrangement,  in  respect  to  the  trial 
of  crimes.  The  constructions  of  judges,  on 
the  intention  of  the  party,  may  often  be  (with 
the  most  upright  motives)  too  speculative  and 
refined,  and  not  altogether  just  in  their  appli- 
cation to  every  case.  Their  rules  may  have  too 
technical  a  cast,  and  become,  in  their  oper- 
ation, severe  and  oppressive.  To  judge  accu- 
rately of  motives  and  intentions  does  not  re- 
quire a  master's  skill  in  the  science  of  the  law. 
It  depends  more  on  a  knowledge  of  the  pas- 
sions, and  of  the  springs  of  human  action,  and 
may  be  the  lot  of  ordinary  experience  and 
sagacity."    8  Johns.  Cas.  875.  87($. 

In  April,  1805,  the  legislature  of  New  York 
passed  a  statute,  very  like  Fox's  Libel  Act,  de- 
claring that  upon  an  indictment  or  in  formation 
for  lil^l,  "the  jury,  who  shall  try  the  same, 
shall  have  a  right  to  determine  the  law  and  the 
fact,  under  the  direction  of  the  court,  in  like 
manner  as  in  other  criminal  cases."  And  the 
reporter  notes  that,  "in  consequence  of  this 
declaratory  statute,  the  court,  in  August  term, 
1805  (no  motion  having  been  made  for  judg- 
ment on  the  verdict)  unanimously  awarded  a 
new  trial  in  the  above  case."  8  Johns.  Cas. 
412,  418. 

In  1825,  Judge  Walworth  (afterwards  Chan- 
cellor) presiding  in  a  court  of  oyer  and  termi- 
ner, at  trials  of  indictments  for  murder,  in- 
structed the  jury  '*  that  in  criminal  trials,  they 
had  a  right  to  decide  both  as  to  the  law  and 
facts  of  the  case;  that  the  court  was  bound, 
by  the  oaths  of  office  of  its  judges,  honestly  and 
impartially  to  decide  the  questions  of  law  aris- 
ing in  the  case,  and  state  them  to  the  jury ;  but 
the  jury  had  a  right  to  disregard  the  decision 
of  the  court  upon  questions  of  law,  especially 
in  favor  of  life,  if  tney  wore  fully  satisfied  that 
fluch  decision  was  wrong."  People  v.  Thayer, 
1  Park.  Crim.  Rep.  595,  698;  People  T.  Videto, 
1  Park.  Crim.  Rep.  603,  604. 
151]  *In  New  Jersey,  by  Provincial  Laws  of 
1676  and  1681,  it  was  not  only  enacted *"that  the 
trial  of  all  causes,  civil  and  criminal,  shall  be 
heard  and  decided  by  the  verdict  of  twelve 
honest  men  of  the  neighborhood;"  but  also 
"that  there  shall  be,  in  every  court,  three 
Justices  or  commissioners,  who  shall  sit  with 
the  twelve  men  of  the  neighborhood,  with 
them  to  hear  all  causes,  and  to  assist  the  said 
twelve  men  of  the  neighborhood  in  case  of  law; 
and  that  they  the  said  justices  shall  pronounce 
such  judgment  as  they  shall  receive  from,  and 
be  directed  by  the  said  twelve  men,  in  whom 
only  the  judgment  resides,  and  not  otherwise; 
and,  in  case  of  their  neglect  and  refusal,  that 
then  one  of  the  twelve,  oy  consent  of  the  rest, 
pronounce  their  own  judgment  as  the  justices 
should  have  done."  Learning  &  Spicer's  Laws, 
pp.  896-898,  428,  429.  How  far,  under  the 
present  constitution  and  laws  of  the  state, 
juries,  in  criminal  cases,  have  the  right  to  de- 
cide the  law  for  themselves;  disregarding  the 
instructions  of  the  judge  presiding  at  the  trial, 
does  not  appear  to  be  settled.  State  v.  Jay 
<1871)  84  N.  J.  L.  868;  Drake  v.  Btate  (1890) 
58  N.  J.  L.  28. 

In  Pennsylvania,  Chitf  Juetiee  Sharswood 
said :  *'  No  one  acquainted  with  the  life  of  the 
founder  of  this  commonwealth  can  entertain 
any  doubt  of  his  opinion  or  that  of  his  friends 
anci  followers"— referring  to  the  case  of  Penn 
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and  Mead  before  the  Recorder  of  London,  sd4 
to  that  of  Bushell  upon  habeas  corpus,  cited 
in  the  earlier  part  of  this  opinion,  as  well  as  to 
the  argument  of  Andrew  Hamilton,  of  Phila- 
delphia, "certainly  the  foremost  lawyer  of  the 
Colonies,"  in  Zenger's'case,  above  cited.  And 
the  right  of  the  jury  in  criminal  cases  to  decide 
both  law  and  fact  (notwithstanding  opinions  to 
the  contrary,  expressed  near  the  end  of  the  last 
century  by  a  judge  of  a  county  court  in  chant- 
ing juries  and  grand  juries.  Add.  Rep.  100, 
257,  and  Charges,  57-68)  was  long  and  gener- 
ally recognized  in  that  state.  Kane  v.  Om. 
89  Pa.  522,  526,  88  Am.  Rep.  787;  Testimony 
of  William  Lewis  and  Edward  Tilgbnaan, 
Chase's  Trial  (Evans's  ed.)  20,  21,  27. 

In  Maryland,  the  provision  of  the  constita- 
tion  of  lb51,  art.  nO,  ^  5,  repeated  in  the[152 
constitutions  of  1864,  art  12,  §  4.  and  of 
1867.  art.  15.  §  5,  that  <*  in  the  trial  of  all 
crimmal  cases  the  jury  shall  be  the  judges 
of  law  as  well  as  fact,"  has  been  held  by 
the  court  of  appeals  to  be  merely  declara- 
tory of  the  pre-existing  law,  but  not  upplicable 
to  the  question  of  the  constitutionality  of  a 
statute.  1  Charters  &  Constitutions,  858.  ^5, 
918;  Franklin  v.  State  (1858)  12  Md.  286.  342^. 
As  has  been  said  by  that  court,  speaking  by 
Mr.  Justice  Alvey,  "the  jury  are  made  ifate 
judges  of  law  as  well  as  of  fact,  in  the  trial  of 
criminal  cases,  under  the  constitution  of  this 
state;  and  any  instruction  given  by  the  court, 
as  to  the  law  of  the  crime,  is  but  advisory, 
and  in  no  manner  binding  upon  the  jury,  ex- 
cept in  regard  to  questions  as  to  what  slmll  be 
consideied    as  evidence."     Wheder  v.   i^iaU 

(1875)  42  Md.  563.  570.    See  also  BroU  v.  StaU 

(1876)  45  Md.  856;  Bloomer  v.  State  (1878)  48 
Md.  521,  588,  589;  World  v.  .State  (1878)  50  Ud. 
49,55. 

In  Virginia,  the  doctrine  that  the  jury,  upon 
the  general  issue  in  a  criminal  case,  had  the 
right,  as  well  as  the  power,  to  decide  both  law 
and  fact,  appears  to  have  been  generally  ad- 
mitted and  practiced  upon  until  1829,  when. 
to  the  surprise  of  the  bar.  it  was  treated  by  tbe 
court  of  appeals  as  doubtful.  Dan^s  Case 
(1817)  5  Munf.  849,  868;  Baker  v.  Presion 
(1821)  Gilmer,  285,  803:  Davenport  v.  Com. 
(1829)  1  Leigh.  588,  596;  Com.  v.  Oarth  (1881)  8 
Leigh,  761,  770;  8  Rob.  Practice.  L.  A  Bq. 
(1839)  chap.  28. 

In  Georgia,  Alabama  and  Louisiana,  tb« 
right  of  the  jury  was  formerly  recognixed. 
McQuffiee  v.  State  (1855)  17  Ga.  497,  513;  Mc- 
Danid  v.  State  (1860)  80  Ck.  858;  StaU  v.  Jones 
(1843)  5  Ala.  666;  Bostwiek  v.  Oasquei  (1836) 
10  La.  80;  State  v.  Scott  (1856)  11  La.  Ann. 
429;  ikaU  v.  Jureh  (1865)  17  La.  Ann.  7l« 

The  Ordinance  of  the  Contineutid  Congress 
of  1787  for  the  government  of  the  Northwest 
territory  providra  that  the  inhabitants  of  tbe 
territory  should  always  be  entitled  to  tbe  bene 
fit  of  the  trial  by  lury,  and  that  no  man  should 
be  deprived  of  bis  liberty  or  property. but  by  tbe 
judgment  of  his  peers  or  the  law  of  tbe  Jaod; 
and  the  constitutions  of  the  *state  of  11 53 
Indiana  in  1816,  and  of  Illinois  in  1818  and 
1848.  contained  dmilar  provisions.  1  Chart  en 
^  Constitutions,  481,  446,  447,  466,  500.  GOl. 

In  Indiana,  the  supreme  court,  under  the 
constitution  of  1816,  having  alternately  de- 
nied and  aflhmed  the  right  of  the  jury  in  criia* 
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in]  cises  to  dedde  the  law,  the  people  by  the 
constitution  which  took  effect  in  liovember, 
1851,  declared  that  *^in  all  crimlDal  cases 
vtMlerer  the  Jury  shall  have  the  right  to  de- 
termine the  law  and  the  facts;"  and  this  right 
has  since  been  maiotained  by  that  court,  even 
when  the  constitutionality  of  a  statute  was  in- 
rotred.  Tawnsend  ▼.  State  (1828)  2  Blackf. 
151:  Warren  ▼.  State  (1836)  4  Blackf.  160; 
rarter  ▼.  State  (1851)  2  Ind.  617;  1  Charters  & 
ConstitutioDS,  618,  626;  Lynch  v.  State  (1857) 
9  Ind.  541;  McCarthy  ▼.  StaU  (1877)  66  Ind. 
903:  Hudd$on  y.  State  (1888)  94  Ind.  426, 48  Am. 
B^  171;  Biaker  ▼.  StaU  (1891)  180  Ind.  208. 

Id  IlUnois,  the  crimiDal  code  having  de- 
dared  that  "  juries  in  all  cases  shall  be  judges 
of  the  law  and  the  fact,"  the  Jury  at  a  trial  for 
murder,  after  being  out  for  some  time,  came 
into  court,  and  thropgh  their  foreman  sug- 
gested that  a  Juror  maintaiued  that  he  was 
competent  to  judge  of  the  correctness  of  the 
uotTQctioDS  of  the  Judge  as  the  Juror's  opinion 
of  the  law  might  dictate.  The  judge  in- 
structed the  jury  that  they  must  take  the  law 
as  laid  down  to  them  by  the  court,  and  could 
not  determine  for  themselves  whether  the  law 
so  given  to  tbem  was  or  was  not  the  law.  Upon 
exception  to  the  instructions. t  he  supreme  court 
of  Ulinois,  speaking  by  Judge  Breese,  granted 
a  new  trial,  and  said:  "Being  judges  of  the 
law  and  the  fact,  they  are  not  bound  by  the 
law  as  given  to  them  by  the  court,  but  can  as- 
sume tte  responsibilitv  of  deciding,  each  Juror 
for  himself,  what  the  law  is.  If  they  can  say, 
upon  their  oaths,  that  they  know  the  law  bet- 
ter than  the  court,  they  have  the  power  so  to 
do.  If  they  are  prepared  to  say  that  the  law 
is  different  from  what  is  declared  to  be  by 
the  court,  they  have  a  perfect  legal  right  to 
say  so,  and  find  the  verdict  according  to 
tbeir  own  notions  of  the  law.  It  is  a  matter 
between  tbeir  consciences  and  their  Gkxl,  with 
which  no  power  can  interfere.  Fisher  v.  Peo 
pie{\m)  23  lU.  28R,  294.  See  also  MuUinix 
T.  P^e  (1875)  76  HI.  211;  Spiee  v.  People 
(1887)  122  m.  1.  252. 

In  the  !Declaration  of  Rights  unanimously 
•dopted  October  14, 1774,  by  the  Continental 
Congress,  of  which  John  Adams,  Samuel 
Adams,  Roger  Sherman,  John  Jay,  Samuel 
Chase,  Ckorge  Washington  and  Patrick  Henry 
were  members,  it  wi|s  resolved  "that  the  re- 
spective Colonies  arc  entitled  to  the  common 
law  of  England,  and  more  especially  to  the 
<!Teat  and  inestimable  privilge  of  beine  tried 
by  tbeir  peers  of  the  vicinage,  'aclcording  to 
the  course  of  that  law."  1  Journals  of  Con- 
gress. 28. 

The  Constitution  of  the  United  States  as 
framed  in  1787,  and  adopted  in  1788,  ordained, 
in  art.  8.  sec.  8,  that  "  the  trial  of  all  crimes 
except  in  cases  of  impeachment,  shall  be  by 
jury;  and  such  trial  shall  be  held  in  the  state 
where  the  said  crime  shall  have  been  commit- 
ted;" and,  in  the  5tb,  6th,  and  7th  Amend- 
ments, adopted  in  1791,  "nor  shall  any  per- 
ion  he  subject  for  the  same  offense  to  be  twice 

Snt  in  jeopardy  of  life  or  limb,"  "nor  be 
cprived  of  Hfe,  liberty  or  property,  without 
doe  process  of  law;"  "in  all  criminal  prose- 
cations,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury 
of  the  state  and  district  wherein  the  crime 
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shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law;"  and 
"  in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re  ex- 
amined in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

Within  six  years  after  the  Constitution  was 
established,  the  right  of  the  jury,  upon  the 
^'cneral  issue,  to  determine  the  law  as  well  as 
the  fact  in  controversy,  was  unhesitatingly 
and  unqualifiedly  affirmed  by  this  court,  in  the 
first  of  the  very  few  trials  by  jury  ever  had  at 
its  bar,  under  the  original  jurisdiction  confer- 
red upon  it  by  the  Constitution. 

That  trial  took  place  at  February  term,  1794, 
in  Qiorqia  v.  Brailsfard,  8  U.  S.  8  Dall.  1  [1: 
483],  which  was  an  action  at  law  by  the  state 
of  Georgia  against  Brailsford  and  others, 
British  subjects.  The  pleadings,  as  appears 
by  the  files  of  this  court, were  as  *follow8:[l  65 
The  declaration  was  in  assumpsit  for  money  had 
and  received;  the  defendants  pleaded  rton  aa- 
sumpsit,  and  "  put  themselves  upon  the  coun- 
try;" and  the  replication  was.  "  And  the  said 
state  of  Georgia  also  putteth  herself  upon  the 
country."  The  action,  as  the  report  shows, 
was  brought  to  recover  moneys  received  by 
the  defendants  upon  a  bond  of  a  citizen  of 
Georgia  to  tbem,  to  which  the  state  of  Georgia 
claimed  title  under  an  act  of  confisratlou 
passed  by  that  state  in  1785,  during  the  Revo- 
lutionary War,  under  circumstoncos  which 
were  agreed  to  be  as  stated  in  the  s\iit  in  equity 
between  the  same  parties,  reported  in  2  U.  S. 
2  Dall.  402,  415  [1:  483,  488].  After  the  case 
bad  been  argued  for  four  days  the  court  and 
Jury,  Chief  Justice  Jay,  on  February  7,  1794, 
as  the  report  states.  "  delivered  the  following 
charge: " 

"  This  cause  has  been  regarded  as  of  great 
importance,  and  doubtless  it  is  so.  It  has  ac- 
cordingly been  treated  by  the  counsel  with 
great  learning,  diligence  and  ability;  and  on 
your  part  it  has  been  heard  with  particular  a^ 
tention.  It  is.  therefore,  unnecessary  for  me 
to  follow  the  investigation  over  the  extensive 
field  into  which  it  has  been  carried:  you  are 
now,  if  ever  you  can  be,  completely  possessed 
of  the  merits  of  the  cause. 

"  The  facts  comprehended  in  the  case  are 
agreed;  the  only  point  that  remains  is  to  settle 
what  is  the  law  of  the  land  arising  from  those 
facts;  and  on  that  point,  it  is  proper  that  the 
opinions  of  the  court  should  be  given.  It  ia 
fortunate  on  the  present,  as  it  must  be  on  every 
occasion,  to  find  the  opinion  of  the  court 
unanimous;  we  entertain  no  diversity  of  senti- 
ment; and  we  have  experienced  no  difficulty 
in  uniting  in  the  charge  which  it  is  my  pro- 
vince to  deliver." 

The  Chief  Justice,  after  stating  the  opinion 
of  the  court  in  favqr  of  the  defendants  upon 
the  questions  of  law,  proceeded  as  follows* 
"  It  may  not  be  amiss,  here,  gentlemen,  to  re- 
mind you  of  the  good  old  rule,  that  on  ques* 
tions  of  fact  it  is  the  province  of  tbe  lury,  on 
questions  of  law  it  is  the  province  of  the  court 
to  decide.  But  it  must  be  observed  that  by  the 
same  law,  which  recognizes  this  reasonable 
distribution  of  Jurisdiction,  you  have  never- 
theless the  right  to  tidEe  upon  yourselves  to 
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15  01  *  judge  of  both,  and  to  determine  the  law 
as  well  as  the  fact  in  controversy.  On  tbis,  and 
on  evtry  otber  occasion,  however,  we  have  no 
doubt  you  will  pay  that  respect  which  is  due  to 
the  opinion  of  Ihe  court;  for,  as  on  the  one 
band,  it  is  presumed  that  Juries  are  the  best 
judges  of  facts;  it  is,  on  the  otber  hand,  pre- 
sumable that  the  court  are  the  best  judges  of 
law.  But  still  loth  objects  are  lawfuUy 
within  your  power  of  decision." 

Then,  after  telling  the  jury  that  they  should 
not  be  influenced  by  a  consideration  of  the 
comparative  situations  and  means  of  the  par- 
ties, be  concluded  the  charge  thus:  "Oo,  then, 
gentlemen,  from  the  bar,  without  any  impres- 
sions of  favor  or  prejudice  for  the  one  party 
or  the  other;  weigh  well  the  merits  of  the  case, 
and  do  on  tbis,  as  you  ought  to  do  on  every  oc- 
casion, equal  and  impartial  justice.'*  The 
jurv,  after  coming  into  court,  and  requesting 
and:  receiving  further  explanations  of  the  ques- 
tions of  law,  returned  a  verdict  for  the  de- 
fendants, without  going  again  from  the  bar. 
8  U.  S.  8  DaU.  &-5  [1: 483,  484]. 

The  report  shows  that,  in  a  case  in  which 
there  was  no  controversy  about  the  facts,  the 
court,  while  stating  to  the  jury  its  unanimous 
opinion  upon  the  law  of  the  case,  and  remind- 
ing them  of  "the  ^ood  old  rule,  that  on  ques- 
tions of  fact  it  is  £e  province  of  the  jury,  on 
questions  of  law  it  is  the  province  of  the  court 
to  decide."  expressly  informed  them  that  "by 
the  same  law,  which  recognizes  this  reasonable 
distribution  of  jurisdiction,"  the  jury  have 
nevertheless  a  right  to  take  upon  themselves  to 
judge  of  both,  and  to  determine  the  law  as  well 
as  the  fact  in  controversy." 

The  court  at  that  time  consisted  of  Chi^ 
Justice  Jay,  and  Justica  Gushing,  Wilson, 
Blair,  Iredell  and  Pateraon,  all  of  whom  (as 
appears  by  its  records)  except  Justice  Iredell, 
were  present  at  the  trial. 

The  doubts  which  have  been  sometimes  ex- 
pressed of  the  accuracy  of  Mr.  Dallas's  report 
are  unfounded,  as  is  apparent  from  several 
considerations.  He  was  of  counsel  for  the 
plaintiff.  The  court  was  then  held  at  Phila- 
delphia: and  there  Is  no  reason  to  doubt  that 
the  practice  mentioned  in  the  preface  to  bis  first 
volume  containing  reports  of  cases  in  the  courts 
1 5 71*of  Pennsylvania  only,  by  which  **each 
case,  before  it  was  sent  to  the  press,  underwent 
the  examination  of  the  presiding  judge  of  the 
court  in  which  it  was  determined,"  was  con- 
tinued in  hia  succeeding  volumes  containing 
"reports  of  cases  ruled  and  adjudged  in  the 
several  courts  of  the  United  States,  and  of 
Pennsylvania,  held  at  the  seat  of  the  Federal 
government"  The  charse  contains  internal 
evidence  of  being  reported  verbatim,  and  has 
quotation  marks  at  the  end,  although  they  are 
omitted  at  the  beginning.  And  the  charge,  in 
the  same  words,  with  the  prefix  that  it  "was 
delivered  bv  Jay,  Chief  Justice,  on  the  7th  of 
February,  in  the  following  terms,"  is  printed 
in  Dun  lop  and  Clay  pole's  American  Daily  Ad 
Teriiser  of  February  17, 1794. 

That  was  not  a  criminal  case,  nor  a  suit  to 
recover  a  penalty;  had  it  been,  it  could  hardly 
have  been  brought  withi^  the  original  Jurisdic- 
tion of  this  court.  Wisconsin  v.  Pelican  Ins. 
Co.  127  U.  8.  265,  294,  295  [82:  289, 244,  245]. 
But  it  was  a  suit  by  a  state  to  assert  a  title  ac- 
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quired  by  an  act  of  its  legislature  in  the  exer- 
cise of  its  sovereign  powers  in  time  of  war 
against  private  individuals.  As  the  charge  of 
the  court  dealt  only  with  the  case  before  iU 
without  any  general  discussion,  it  does  not  ap- 
pear whether  the  opinion  expressed  as  to  the 
right  of  the  jury  to  determine  the  law  wa» 
based  upon  a  supposed  analogy  between  aocb 
a  suit  and  a  prosecution  for  crime,  or  upon  the 
theor]^,  countenanced  by  many  American  ao- 
thorities  of  the  period,  that  at  the  foundatian 
of  the  Republic,  as  in  early  times  in  England* 
the  right  of  the  jury  extended  to  all  cases, 
civil  or  criminal,  med  upon  the  general  issue. 

However  that  may  have  been,  it  cannot  be 
doubted  that  this  court,  at  that  early  date,  waa 
of  opinion  that  the  jury  had  the  right  to  decide 
for  themselves  all  matters  of  law  involved  in 
the  general  issue  in  criminal  cases;  and   it  is 
certain    that '  in  the   centuiy  that  has  since 
elapsed  there  has  been  no  judgment  or  opioioo 
of  the  court,  deciding  or  intimating,  in  any 
form,  that  the  right  does  not  appertain  to  tlie 
jury  in  such  cases.     And  the  opinions  ex- 
pressed by  individual  justices  of  the  court  upon 
the  subject,  near  the  ume  of   the  deci!>ion  in 
Oeorgia  v.  Brailsford,OT  within  forty  yearsafter- 
wards.  of  *which  any  reports  are  known  [15S 
to  exist,  tend,  more  or  less  directly,  to  afiSrm 
tbis  right  of   the  jury.    That  there  is  not  a 
greater  accumulation  of  evidence  to  this  effect 
IS  easily  accounted  for  when  it  is  remembered 
that  comparatively  few  reports  of  trials  weie 
printed,  and  that  the  right  of  the  jury  was 
considered  to  be  so  well  settled,  that  it  was  sel- 
dom controverted  in  practice,  or  specially  no- 
ticed in  reporting  trials. 

Upon  the  trial  of  Gideon  Henfiekl  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict  of  Pennsylvania  in  1793.  before  Justices 
Wilson  and  Iiedell  and  Judge  Peters,  for  ille- 
gal privateering,  Afr,  Justice  Wilson  told  the 
jury  that,  "the  questions  of  law  coming  into 
joint  consideration  with  the  facts,  it  is  the  duty 
of  the  court  to  explain  the  law  to  the  jury  and 
give  it  to  them  in  direction;"  and,  udor  ex 
pressing  the  unanimous  opinion  of  the  court 
upon  the  questions  of  law  involved  in  the  case, 
"concluded  by  ^marking,  that  the  jury,  in  a 
general  verdict,  must  deci'le  both  law  and  fact, 
but  that  this  did  not  authorize  them  to  decide 
it  as  they  pleased;  they  were  as  much  tiouod 
to  decide  by  law  as  the  jmlgcs;  the  responsl-  • 
bilily  was  equal  upon  both.*  Whart.  St.  Tr. 
49,  84.  87,  88. 

This  statement  that  the  Jury,  in  a  general 
verdict,  must  decide  both  law  and  fact,  and 
were  as  much  bound  to  decide  by  law  as  the 
judges,  and  under  an  equal  rcspons-ibility,  i« 
quite  inconsistent  with  the  idea  ibat  the  iurr 
were  bound  to  accept  the  explanation  and  di- 
rection of  the  court  in  matter  of  law  as  con- 
trolling their  judgment  That  neither  Mr, 
Justice  Wilson  nor  Mr,  Justice  Iredell  enter- 
tained any  such  idea  is  conclusively  disproved 
bv  authentic  and  definite  statements  of  their 
views  upon  the  question. 

Mr.  Justice  Iredell,  speaking  for  himself 
only,  in  a  civil  case  before  this  court  at  Feb- 
ruary term,  1795,  said:  "It  will  not  be  suffi- 
cient, that  the  court  might  charge  the  jury  to 
find  for  the  defendant;  because,  thniub  the 
Jury  win  generally  respect  the  sentiments  of 

16G  U.  & 


sm. 


Spabf  ▼.  United  States. 


168-16a 


the  court  od  poIoiB  of  law,  they  are  DOt  bound 
toddifer  a  verdict  conformably  to  Ihem." 
Bi»gkam  ▼.  Cabot,  8  U.  S.  8  Dall.  19,  83  [1: 

m,  498]. 

Id  a  cbarge  to  the  grand  Jury  of  the  circuit 
oourtof  the  United  States  for  the  district  of 
Gco^  in  1792  Mr,  Juitice  Iredell  said: 
"where  a  killing  is  clearly  proved,  if  the  case 
be  DOC  Toy  plain  indeed,  the  grand  jury  should 
find  the  indictment  for  murder,  and  leave  ibe 
coDsideratioD  as  to  tbe  species  of  homicide  to 
ttw  court  and  jury  on  the  trial.  I  say  the  ^uri 
fid  jvry— f or  though  it  is  held  to  be  the  pro- 
TiDce  of  the  court  to  decide  what  species  of 
homicide  the  offence  belongs  to,  and  that  tbe 
provinoe  of  the  jury  is  merely  to  be  confined 
t»  tke^aels,  yet  \n  my  opinion,  this  can  mean 
oothiog  more,  accoraiog  to  the  true  principles 
of  law,  than  that,  if  a  jury  find  a  special  ver- 
dict staling  the  facts,  the  court  may  pronounce 
the  law  upon  it,  and  give  judgment  as  effectu- 
ally 88  they  could  have  done  on  a  general  ver- 
dict. But  as  it  is  in  the  option  of  the  jury  to 
give  a  special  verdict  or  not,  and  as  they  un- 
questionably may  find  a  general  verdict,  Icon- 
ceive  tbey  must  find  that  verdict  conscientious- 
ly, 00  the  best  of  their  judgment,  after  receiv- 
ing all  such  assistance  as  tbe  court  may  think 
pr^wrto  give  them;  which  assistance,  where 
points  of  law  are  complicated  with  facts,  will 
often  be  found  very  useful,  and  in  some  in- 
sttDces  absolutely  necessarv.  But  as  they,  in 
the  case  of  a  general  verdict,  are  by  the  law 
judpa  in  t/ie  last  reiort  (so  far  at  least  as  the 

fivine  of  that  verdict  is  concerned)  they  have, 
think,  clearly  a  tight  as  well  as  power,  to  de- 
termine as  shall  appear  to  them  just;  since  it 
tetmsUf  me  absurd  to  saf/,  that  where  there  is  a 
iaitfyl authority  to  determine,  that  determina- 
tion must  be  made,not  according  to  the  judgment 
of  those  who  /lave  such  authority ,  but  according 
to  the  judgment  of  those  who  have  it  not.  I  know 
00  trammels  of  precedent  in  this  country  to 
overrule  a  principle  which  appears  tome  so 
plain,  and  which  is  so  well  calculated  to  guard 
against  indecent  altercations  between  a  court 
sod  jury, as  welt  as,  in  my  opinion,  to  prevent 
aoj  of  the  rights  of  liberties  of  the  citizens 
being  overborne  (as  might  otherwise  some- 
times be  the  case)  by  violent  exertions  of 
power."    2  McRee's  Life  of  Iredell,  850. 

Jfr.  Jt/«fi(^  Wilson,  in  his  lectures  on  law  at 
159]  the  Philadelphia  ^College  in  1790  and 
1791,  discussing  the  maxim  that  tbe  judges 
determine  the  law  and  tbe  jury  determine  the 
fact,  made  the  following  observations: 

"This  well  known  division  between  their 

{jrovinces  has  been  long  recognized  and  estate 
ished.  When  the  question  of  law  and  the 
question  of  fact  can  be  decided  separately, 
there  is  no  doubt  or  difficultv  in  saying  bv 
whom  the  separate  decision  shall  be  made.  If, 
between  the  parties  litigant,  there  is  no  con- 
tention concerning  the  facts,  but  an  issue  is 
joined  npon  a  question  of  law,  as  is  tbe  case  in 
a  demurrer,  tbe  determination  of  this  question, 
and  the  trial  of  this  issue,  belongs  exclusively 
to  the  judges.  On  the  other  hand,  when  there 
is  no  question  concerning  the  law,  and  the 
controversy  between  the  parties  depends  en- 
tirely npon  a  matter  of  fact,  the  determination 
of  this  matter,  brought  to  an  issue,  belongs  ex- 

UG  U.  S. 


clusively  to  tbe  jurv.  But,  in  many  cases,  the 
question  of  law  is  intimately  and  mseparably 
blended  with  the  question  of  fact;  and  when 
this  is  the  case,  tbe  decision  of  one  necessarily 
involves  the  decision  of  the  other.  When  this 
is  the  case,  it  is  incumbent  on  the  judges 
to  inform  the  jury  concerning  the  law; 
and  it  is  incumbent  on  the  jury  to  pay 
much  regard  to  the  information  which  (hoy 
receive  from  the  judges.  But  now  the  diffi- 
culty in  this  interesting  subject  begins  to  pres» 
upon  us.  Suppose  that,  after  all  the  precau- 
tions taken  to  avoid  it,  a  difference  of  senti- 
ment takes  place  between  the  judges  and  tbe 
jury,  with  regard  to  a  point  of  law;  suppose  the 
law  and  tbe  fact  to  be  so  closely  interwoven,tbat 
a  determination  of  one  must,  at  the  same  time, 
embrace  tbe  determination  of  the  other;  sup- 
pose a  matter  of  this  description  to  come  in 
trial  before  a  jury— what  must  the  jury  do? 
The  jury  must  do  their  duty  and  their  whole 
duty;  they  must  decide  the  law  as  well  as  the 
fact.  This  doctrine  is  peculiarly  applicable  to 
criminal  cases;  and  from  them,  indeed,  do- 
rives  its  peculiar  importancei." 

"Juries  undoubtedly  may  make  mistakes; 
they  muy  commit  errors;  they  may  commit 
gross  ones.  But  changed  as  they  constantly 
are,  their  errors  and  mistakes  can  never  grow 
into  a  dangerous  system.  The  native  upright- 
ness of  their  sentiments  will  not  be  bent  under 
the  weight  of  precedent  and  *authority.  [IGO 
Thee«pr<Y  de corps  w\\\  not  be  introduced  among 
them;  nor  will  society  experience  from  them 
those  mischiefs  of  which  the  esprit  de  corps, 
unchecked,  is  sometime  productive.  Besides, 
their  mistakes  and  their  errors,  except  the 
venial  ones  on  the  side  of  mercy  made  by  tra- 
verse juries,  are  not  without  redress.  '  Tbe 
court,  if  dissatisfied  with  their  verdict,  have 
the  power,  and  will  exercise  the  power,  of 
granting  a  new  trial.  This  power,  while  it 
prevents  or  corrects  the  effects  of  their  errors, 
preserves  the  jurisdiction  of  iuries  unimpaired. 
The  cause  is  not  evoked  before  a  tribunal  of 
another  kind;  a  jury  of  the.  country— an 
abstract,  as  it  has  been  called,  of  tbe  citizens 
at  large— summoned,  selected,  impanelled,  and 
sworn  as  the  former,  must  still  decide." 

*'One  thing,  however,  must  not  escape  our 
attention.  In  the  cases  and  on  the  principles 
which  we  have  mentioned,  lurors  possess  tbe 
power  of  determining  legal  questions.  But 
tbey  must  determine  tnem  according  to  law."* 
2  Wilson's  Works,  371-874. 

In  closing  bis  discussion  of  the  subject,  and 
reviewing  the  principles  before  stated,  he  said: 
"With  regard  to  the  law  in  criminal  cases, 
every  citizen,  in  a  government  such  as  ours, 
shoiild  endeavor  to  acquire  a  reasonable 
knowledge  of  its  principles  and  rules,  fc  the 
direction  of  bis  conduct,  when  he  is  called  to 
obey,  when  he  is  called  to  answer,  and  when 
he  is  called  to  judge.  On  questions  of  law, 
his  deficiencies  will  be  supplied  by  the  profes- 
sional directions  of  tbe  judges,  whose  duty 
and  whose  business  it  is  professionally  to  direct 
him.  For,  as  we  have  seen,  verdicts,  in 
criminal  cases  generally  determine  the  question 
of  law,  as  well  as  the  question  of  fact.  Ques- 
tions of  fact,  it  is  his  exclusive  province  to  de- 
termine. With  the  consideration  of  evidence 
unconnected  with  the  question  which  he  is  to 
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try.  his  attention  will  not  be  distracted;  for 
every  thing  of  that  nature,  we  presame,  will 
be  excluded  by  the  court  The  collected 
powers  of  his  mind,  therefore,  will  be  fixed, 
steadily  and  without  interruption  upon  the 
issue  which  he  is  sworn  to  try.  This  issue  is 
an  issue  of  fact."  2  Wilson's  Works,  886, 887. 

These  passages,  taken  together,c1early  evince 
161]  the  view  of  *Mr.  Justice  Wilson  to  have 
been  that,  while  an  issue  of  low  is  to  be  tried 
and  decided  by  the  Judge,  an  issue  of  fact, 
although  it  involve  a  question  of  law  blended 
and  interwoven  with  the  fact,  is  to  be  tried 
and  decided  bv  the  Jury,  after  receiving  the  in- 
structions of  the  court:  and,  if  a  difference  of 
opinion  arise  between  them  and  the  Judge 
upon  the  question  of  law,  it  is  their  right  and 
their  duty  to  decide  the  law  as  well  as  the  fact; 
that  a  reasonable  knowledge  of  the  principles 
and  rules  of  law  is  important  to  the  citizen, 
not  only  "when  he  is  called  to  obey"  as  an 
individual,  and  "when  he  is  called  to  answer*' 
as  a  defendant,  but  also  "when  he  is  called  to 
Judge"  as  a  Juror;  and  that  the  general  issue 
which  the  jury  in  a  criminal  case  are  sworn 
to  try,  and  which  it  is  their  dutv  to  decide, 
even  if  it  involve  questions  of  law,  la  "an 
issue  of  fact." 

The  provision  of  section  8  of  the  Act  of 
Congress  of  July  14, 1798,  chap.  74,  for  pun- 
ishing seditious  libels,  that  "  the  Jury  who  shall 
try  the  cause  shall  have  a  right  to  determine 
the  law  and  the  fact,  under  the  direction  of  the 
court,  as  in  other  cases"  (1  Stat,  at  L.  597)  is 
a  clear  and  express  recoguition  of  the  right  of 
the  Jury  in  aU  criminal  cases  to  determine  the 
law  and  the  fact.  The  words  "direction  of 
the  court,"  as  here  used,  like  the  words  "opin- 
ion and  directions"  in  the  English  libel  act,  do 
not  oblige  the  Jury  to  adopt  the  opinion  of  the 
court,  but  are  merely  equivalent  to  instruction, 
guide  or  aid,  and  not  to  order,  command  or 
control.  The  provision  is  in  affirmance  of  the 
general  rule,  and  not  by  way  of  creating  an  ex- 
ception; ana  the  reason  for  inserting  it  prob- 
ably was  that  the  rieht  of  the  juir  nad  been 
more  often  denied  by  the  Enelisn  courts  in 
prosecutions  for  sediaous  libels  than  in  any 
other  class  of  cases. 

Upon  the  trial  of  John  Fries  for  treason,  in 
1800,  before  Mr,  Jtutiee  Chase  and  Judge  Pe- 
ters, in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Pennsylvania,  the  district 
attorney  having  quoted  from  English  law  books 
definitions  of  actual  and  constructive  treason, 
Mr,  Justice  Chase  said:  "  Thev  may.  anv  of 
them,  be  read  to  the  jurv,  and  the  decisions 
thereupon— not  at  authorities  whereby  we  are 
bound,  but  as  the  opinions  and  decisions  of  men 
162]  of  great  *legal  learning  and  abilitv.  But, 
even  tben,tbe  court  would  attend  carefully  to  the 
time  of  the  decision,  and  in  no  case  must  it  be 
binding  upon  our  Juries."  Trials  of  Fries, 
180.  And  he  afterwards  instructed  the  Jurv 
as  follows:  "  It  is  the  duty  of  the  court  in  this 
case,  and  in  all  criminal  cases,  to  state  to  the 
lury  their  opinion  of  the  taw  arising  on  the 
facts;  but  the  Jury  are  to  decide  on  the  present 
and  in  all  criminal  cases,  bath  the  late  and  the 
faeti^  on  their  consideration  of  the  ifAo^ecase." 
And  he  concluded  his  charge  in  these  words: 
If,  upon  consideration  of  the  whole  matter, 
{law  at  well  as  fae()  you  are  not  fully  satisfied 
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without  any  doubt,  that  the  prisoner  ia  guilt  j 
of  the  treason  charged  in  the  indictment,  yon 
will  find  him  not  guilty;  but  if  upon  the  con- 
sideration of  the  whole  matter  (law  at  well  as 
Jaet)  you  are  convinced  that  the  prisoner  ia 
guilty  of  the  treason  chareed  in  the  indictment, 
you  will  find  him  guilty.'^  These  instructiooa, 
with  words  italicized  at  above,  are  in  the  ex- 
hibits annexed  by  Mr.  Justice  Chase  to  his  an- 
swer upon  the  impeachment  of  180S.  Cbase'a 
Trial  (Evans's  ed.)  appx.  44,  45,  48.  See  also 
Trials  of  Fries,  196,  199;  Wharton's  State 
Trials,  (^  686. 

In  1806,  at  the  trial  of  William  S.  Smith,  in 
the  Circuit  Court  of  the  United  SUtee  for  the 
District  of  New  York,  upon  an  indirtment  for 
setting  out  a  military  expedition  against  a  for- 
eign country  at  peace  with  the  United  Statea, 
Judge  Talmadge  said  to  the  jury:  "Ton  have 
heard  much  said  upon  the  right  of  a  Juryto 
Judge  of  the  law  as  well  as  the  fact"  "  The 
law  is  now  settled  that  this  rieht  appertattas  to 
a  jury  in  all  criminal  cases.  Thev  unquestion- 
ably may  determine  upon  all  the  direuaistances, 
if  they  wiU  take  the  responsibility  and  hazard 
of  Juaging  incorrectly  upon  que^ona  of  mere 
law.  But  the  Jury  is  not  therefore  above  the 
law.  In  exercising  this  right,  they  attach  to 
themselves  the  character  of  Judges,  and  as  such 
are  as  much  bound  by  the  rules  of  legal  decis- 
ion at  those  who  preside  upon  the  bench." 
Trials  of  Smith  and  Ogden,  2M,  287. 

In  prosecutions  in  the  District  Court  of  the 
United  States  for  the  District  of  Matsachusetta. 
under  the  Act  of  Congress  of  January  8,  1808, 
chap.  8,  laying  an  embargo  (8  Stat  at  L.  158) 
*Samuel  Dexter  argued  the  unconstitu-  [163 
tionality  Of  the  Act  to  the  Jury,  and  they  ac- 
quitted  the  defendant,  although  the  evidence  of 
the  violation  of  the  Act  was  ckar,  and  the  court 
held,  and  instructed  the  Jury,  that  the  Act  waa 
constitutional.  8  Bradford,  History  of  Masa. 
108,  note;  8  Webster's  Works,  839,  ftO:  United 
States  V.  The  William,  8  Hall's  Law  Journal. 
865;  Sigma,  Reminiscences  of  Dexter,  60,  6L 

In  1812,  at  the  trial  of  an  action  in  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  New  York,  upon  a  bond  given  under  the 
Embargo  Act,  Judge  Van  Nesa  instructed  the 
Jury  that  "  this  was  in  its  nature  and  essence, 
though  not  in  its  form,  a  penal  or  criminal  ac- 
tion; and  they  were,  therefore,  entitled  to 
Judge  both  of  the  law  and  the  fact.**  United 
States  V.  FioiUon,  1  N.  C.  Law  Repoa.  60,  66. 

In  1815,  at  the  trial  of  John  Hodges  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland  for  treason,  William  Pink- 
ney,  for  the  defendant  argued:  *'  The  best  ae- 
curity  for  the  rights  of  lodividuala  is  to  be 
found  in  the  trial  by  Jury.  But  the  excellence 
of  this  institution  consists  in  its  exclusive 
power.  The  Jury  are  here  Judgea  of  law  and 
fact  and  are  responsible  only  to  God.  to  the 
prisoner,  and  to  their  own  consciences."  And 
Mr,  Justice  Duvall  of  this  court  after  expreaa- 
ing  his  opinion  upon  the  law  of  the  caae,  said, 
with  the  concurrence  of  JVtfpv  Houston:  '*  The 
Jury  are  not  bound  to  conform  to  this  opinion, 
because  they  have  a  right,  in  all  criminal  cases, 
to  decide  on  the  law  and  the  facta."  8  Hall, 
Law  Tracts,  19,  88;  United  States  t.  Bodget,  % 
Wheeler,  Crim.  Cas.  477, 478.  486. 

In  1830.  .George  Wilson  and  Jamea  Porter 
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were  Jointlj  indicted  in  the  Circuit  Court  of 
tbe  Uoited  States  for  tbe  District  of  PeoDsyl- 
non  for  robbiog  the  mail,  and  were  tried  sep- 
tnteW.  In  United  States  y.  Wilwn,  Mr.  Ju^ 
tiee  Baldwin,  Judge  Hopkinson  coocurrinfr, 
t^er  expressing  to  tbe  jury  an  opinion  upon 
tbtlaw,  said  to  tbem:  "We  bave  thus  stated 
to  jou  the  law  of  this  case  under  tbe  solemn 
duties  and  obligations  imposed  on  us,  under 
the  clear  conviction  that  in  doing  so  we  have 
presented  to  you  the  true  test  by  which  you 
will  iippl?  the  eyidenoe  to  the  case;  but  you  will 
164]  distinctly  understand  *tbat  you  are  the 
judf^es  both  of  the  law  and  the  fact  in  a  crim- 
inal case,  and  are  not  bound  by  the  opinion  of 
the  court;  you  may  judge  for  yourselves,  and 
If  you  should  feel  it  your  duty  to  differ  from 
us,  you  must  find  your  verdict  accordingly. 
At  the  same  time,  it  is  our  duty  to  s&j,  that  it 
is  in  perfect  accordance  with  toe  spirit  of  our 
kgal  iostitutions  that  courts  should  decide 
questioDs  of  law,  and  the  juries  of  facts;  the 
nature  of  the  tribunals  naturally  leads  to  this 
dlTisioD  of  duties,  and  it  is  better,  for  tbe  sake 
of  pablic  justice,  that  it  should  be  so;  when 
tbe  law  is  settled  by  a  couit,  there  is  more  cer- 
tainty than  when  done  by  a  jury,  it  will  be 
better  known  and  more  respected  in  public 
<^ioion.  But  if  you  are  prepared  to  say  that 
the  law  is  different  from  what  you  have  heard 
from  us,  you  are  in  the  exercise  of  a  const!- 
tntiooal  rifrht  to  do  so.  We  have  only  one 
otha  remark  to  make  on  this  subject — by  tak- 
ing the  law  as  given  by  the  court,  you  incur 
00  moral  responsibility;  in  making  a  rule  of 
your  own.  there  may  be  some  danger  of  a  mis- 
ukc."  Baldw.  78. 99, 100.  And  the  court,  af- 
ter repeating  and  explaining  these  instructions, 
said  to  the  jury,  "In  a  word,  gentlemen,  de- 
ode  on  the  law  and  the  facts  as  best  comports 
with  your  sense  of  duty  to  the  public  and 
jOQiselves;  act  on  the  same  rule  under  which 
you  would  be  guided  as  a  magistrate  or  judge 
OD  the  oath  and  responsibility  of  oflSce.  Then 
you  wai  not  err."    Baldw.  108.  109. 

Some  justices  of  this  court,  indeed,  who,  as 
already  shown,  admitted  the  general  right  of 
juries  in  criminal  cases  to  decide  both  law  and 
fsct,  denied  their  right  to  pass  upon  the  const!- 
tntiooality  of  a  statute,  apparently  upon  the 
groand  that  the  question  of  the  existence  or 
the  validity  of  a  statute  was  for  the  co^irl 
alone,  Peterson,  J.,  in  Lpon'e  Case  (1798) 
Whart.  SU  Tr.  883,  836;  Chase,  J.,  in  Callen- 
deft  Owe  (1800)  Whart.  St.  Tr.  688.  710-718; 
Baldwin,  J„  in  United  States  v.  Shite  (1882) 
Baldw.  510.  It  may  well  be  doubted  whether 
SQcb  a  distinction  can  be  maintained,  (hm,  v. 
Anihee,  6  Gray,  185.  188-192,  262;  Cooley, 
Const  Lim.  (6th  ed.)  567.  But  the  point  does 
not  arise  in  this  case. 

165]  *npon  the  general  question  of  the  right 
of  tbe  jury  in  criminal  cases  to  decide  the  law. 
Chief  JtuHee  Marshall's  opinion  is  of  so  great 
weight,  that  the  evidence  of  that  opinion,  al- 
thouirh  perhaps  not  so  satisfactory  as  might  be 
wished,  should  not  be  disregarded. 

At  the  trial  of  Aaron  Burr  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
JJrginia  fan  1808,  for  treason  by  levying  war  in 
Bleoaerhassett's  Island,  ChirfJvttiee  MnTBhall, 
in  delivering  an  opinion  upon  the  order  of  evi- 
cfence,  said:    "Levying  of  war  is  a  fact»  which  I 
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must  be  decided  by  the  jury.  The  court  may 
give  general  instructions  on  this,  as  on  every 
other  question  brought  before  them,  but  the 
jury  must  decide  upon  it  as  compounded  of 
fact  and  law."    1  Burr's  Trial.  470. 

In  the  charge,  drawn  up  by  the  Chief  Justice 
in  writing,  and  read  by  him  to  tbe  jury,  speak- 
ing of  the  question  of  the  defendant's  construc- 
tive presence,  he  said:  "Had  he  not  arrived 
in  the  island,  but  had  taken  a  position  near 
enough  to  co-operate  with  those  on  the  island, 
to  assist  them  in  any  act  of  hostility,  or  to  aid 
them  if  attacked,  the  question  whether  he  was 
constructively  present  would  be  a  question 
compounded  of  law  and  fact,  which  would  be 
decided  by  the  ju^,  with  the  aid  of  the  court, 
so  far  as  respected  the  law."  2  Burr's  Trial, 
429. 

The  Chief  Justice  took  occasion  to  demon- 
strate that  questions  of  the  admissibility  of  ev- 
idence must  be  decided  by  the  court  only,  say- 
ing: '*No  person  will  contend  that,  in  a  civil 
or  criminal  case,  either  party  is  at  liberty  to 
introduce  what  testimony  he  pleases,  legal  or 
illegal,  and  to  consume  the  whole  term  in  de- 
tails of  facts  unconnected  with  the  particular 
case.  Some  tribunal,  then,  must  decide  on  the 
admissibility  of  testimony.  The  parties  can- 
not constitute  this  tribunal;  for  they  do  not 
agree.  The  jury  cannot  constiiue  it;  for  the 
question  is  whether  they  shall  hear  the  testi- 
mony or  not.  Who  then  but  the  court  can 
constitute  it?  It  is  of  necessity  tbe  peculiar 
province  of  the  court  to  judge  of  the  admissi- 
Diliiy  of  testimony."    p.  448. 

Referring  to  his  previous  opinion  on  the  order 
of  testimony,  he*remarked:  "It was  said [166 
that  levying  war  is  an  act  compounded  of  law 
and  fact;  of  which  the  jury  aided  by  the  court 
must  judge.  To  that  declaration  tbe  court 
still  adheres.**  p.  444.  And  he  concluded  his 
charge  thus:  f  The  jury  have  now  beard  the 
opinion  of  the  court  on  the  law  of  the  case. 
They  will  apply  that  law  to  the  facts,  and  will 
find  a  verdict  of  guilty  or  not  guilty  as  their 
own  consciences  may  direct."    p.  445. 

It  thus  appears  that  Ohirf  Justice  Marshall, 
while  affirming  that  a  question  of  the  admissi- 
bility of  evidence  must  be  decided  by  tbe  court, 
because  that  question  was  whether  the  jury 
should  hear  the  evidence  or  not,  yet  told  tbe 
jury  (in  many  forms,  but  of  tbe  same  mean- 
ing) that  upon  a  question  compounded  of  fact 
and  law,  involved  in  the  issue  submit  led  to  the 
jury,  tbe  court  might  give  general  instructions, 
but  the  jury  must  decide  it;  that  such  a  ques- 
tion, compounded  of  law  and  fact,  would  be 
decided  by  the  jury,  with  the  aid  of  tbe  court 
so  far  as  respects  the  law;  that  of  such  a  ques- 
tion the  jury,  aided  by  tbe  court,  must  judce; 
and  that,  Saving  "heard  the  opinion  of  Uie 
court  on  the  law  of  the  case,  they  will  apply,** 
not  "that  opinion,"  but  "that  law,"  namely, 
the  law  as  to  which  the  court  bad  expressed  ite 
opinion,  "to  the  facts,  and  will  find  a  verdict 
of  guilty  or  not  guilty  as  their  own  conscien- 
ces may  direct."  The  manifest  intent  and  ef- 
fect of  all  this  was  that  the  jury,  after  receiv- 
ing the  aid  of  the  instructions  of  the  court  on 
matter  of  law,  must  judge  of  and  determine, 
as  their  own  consciences  might  direct,  every 
question  compounded  of  law  and  fact,  involved 
in  the  general  issue  of  guilty  or  not  guilty 

88S 


lC6-16d 


tJUFRBm  CoUttT  OF  THB  UnITBD  SXATESb 


Oct.  Tcsm» 


/ 


Tbe  meaning  of  the  charge  in  this  respect, 
M  carefully  prepared  bv  tbe  Chief  Justice  is 
too  clear  to  be  controlled  by  tbe  words  attrib- 
uted to  him  by  the  reporter,  on  page  448,  in 
the  course  of  a  desultory  conversation  with 
counsel  in  regard  to  other  defendants,  after  the 
jury  had  found  Burr  not  guilty. 

In  1817,  before  Chi^  Justice  Marshall,  in  the 
same  court,  there  was  tried  an  indictment  for 
piracy,  by  robbing  on  tbe  high  seas,  under  the 
Act  of  Congress  of  April  80.  1790,  chap.  9,  §  b 
167]  '(1  Stat,  at  L.  118;  Rev.  Stat.  §  5872) 
enacting  that  any  person  committing  upon  the 
high  seas  **muruer  or  robbery,  or  any  other 
ouenBe  which,  if  committed  within  the  body 
of  a  county,  would  by  tbe  laws  of  the  United 
States  be  punishable  with  death/'  should  be 
dcetned  a  pirate.    Mr.  Upsbur,  for  tbe  defen- 
dant, argued  "that  it  was  necessary  that  rob- 
bery should  first  be  made  punishable    with 
death  by  the  laws  of  the  United  States,  when 
committed  on  land,  before  it  could  amount  to 
piracy,  when  committed  on  theses,  which  was 
not  now  tbe  case;  that  Judge  Johnson  had  so 
decided  in  South  Carolina,  although  a  contrary 
decision  had  been  subsequently  pronounced 
by  «/t/(f^tfWashin^n;  that  tbe  conflict  between 
these  two  learned  judges  proved  that  the  law 
was  at  least  doubtful;  that  the  jury  in  a  capi- 
tal case  were  judges,  as  well  of  the  law  as  the 
fact,  and  were  bound  to  acquit,  where  either 
was   doubtful."    Chief  Justice  Marshall  (far 
from  denying  this  right  of  the  juir)  "being 
appealed  to  for  tbe  interpretation  of  the  law, 
decided  that  it  was  not  necessarv  that  robbery 
should  be  punished  by  death  when  committed 
on  laud,  in  order  to  amount  to  piracy  if  com 
mitted  on  tbe  ocean;  but  as  two  judges  (for 
both  of  whom  the  court  entertained  the  high 
est  respect)  had  pronounced  opposite  decisions 
upon  it,  the  court  could  not  undertake  to  say 
that  it  was  not  at  least  doubtful."    And  tbe 
case  tx'ing  submitted  to  the  jury,tbey  returned 
a   verdict   of   not   guilt?,     united  States  v. 
Hutchings,  2  Wheeler,  Grim.  Cas.  548,  547, 
548.  • 

It  may  be  added  that  Mr.  Conway  Bobin 
ton,  well  known  to  many  members  of  tbi> 
court  and  this  bar  as  a  most  careful  and  ac 
citrate,  as  well  as  learned  lawyer,  informed 
Mr.  Justice  Blatchford  and  myself  that  he 
well  remembered  hearing  Chirf  Justice  Mar- 
shall,  presiaing  at  the  trial  of  a  criminal  case  in 
the  circuit  court  of  the  United  States  at  Rich- 
mond, after  expressing,  at  the  request  of  the 
1G8]  counsel  on  both  sides,  bis  own  ^opinion 
open  the  construction  of  the  statute  on  which 
tlie  indictment  was  founded,  conclude  his 
charge  to  the  jury  by  telling  them  that,  as  it 
was  a  criminal  case,  they  were  not  bound  to 
accept  his  opinion  his,  but  had  the  right  to 
decide  both  tbe  law  and  the  fact. 

Until  nearly  forty  years  after  the  adoption 
of  the  Constitution  of  the  United  States,  not  a 
•ingle  decision  of  the  highest  court  of  any 
state,  or  of  any  Judge  of  a  court  of  the  United 

*Tbe  deotston  of  Mr,  Justice  Johnson,  there  re- 
ferred  to.  does  not  appear  to  have  l>cen  reported. 
But  tbe  decision  of  Mr.  Justice  Washlnirton  is  re- 

Snrted  as  United  States  v.  Jones  (1813)  8  Wush.  a 
.209;  and  the  point  was  decided  tlie  same  wuy  bv 
this  court.  Mr,  Justiu  Johnson  dissenting-,  in 
United  States  v.  Palmer  0818)  16  U.  8.  8  Wheat. 
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States,  has  beenfound,  denying  the  ri^ht  of 
the  juty  upK)n  the  general  issue  in  a  cnmioai 
case  to  decide,  according  to  their  own  judg- 
ment and  consciences,  the  law  involved  in  that 
issue— except  the  two  or  three  cases,  above 
mentioned,  concerning  the  constitutionality  of 
a  statute.  And  it  cannot  have  escaped  atten- 
tion that  many  of  the  utterances,  above  quoted, 
maintaining  tbe  right  of  the  Jury,  were  by 
some  of  the  most  eminent  and  steadfast  sup- 
porters of  the  Consiitution  of  the  United 
States,  and  of  the  authority  of  the  national 
judiciary. 

It  must  frankly  be  admitted  that  in  more 
recent  times,  beginning  with  the  judgooent  of 
the  court  of  appeals   of  Kentucky  in  1^0  in 
Montee  v.  Com,  8  J.  J.  Marsh.  1U2,  and  with 
Mr,  Justice  Story's  charge  to  a  jury  in  1835  in 
United  States   v.  Battiste,  2  Sumn.  240,  the 
general  tendency  of  de<  ision  in  this  country, 
(as  appears  by  tbe  cases  cited  in  the  opinion 
of  the  majority  of  the  court,  has  been  against 
the  right  of  the  jury,  as  well  in  the  courts  of 
the  several  states,  including  many  states  where 
the  right  was  once  estal)1ished.  as  in  tbe  cir- 
cuit courts  of  tbe  United  States.    Tbe  current 
has   been   so  strong,  that  in   Massachusetts, 
where  counsel  are  admitted  to  have  tbe  right 
to  argue  the  law  to  the  jury,  it  has  yet  been 
held  that  the  jury  have  no  right  to  decide  it. 
and  it  has  also  been  held,  by  a  majority  of  tbe 
court,  that  the  legislature  could  not  constito- 
tionaUy  confer  upon  the  jury  the  right  to  de- 
termine, against  the  instructions  of  the  court, 
questions  of  law  involved  in  the  genera]  issoe 
in  criminal  cases;  and  in  Gleorgia  and  in  Louisi- 
ana, a  general  provision  in  tbe  constitution  of 
:he  state,  declaring  tb^t  *'in  criminal  cases  tbe 
jury  shall  be  judges  of  the  law  and  fact,"  hu 
been  held  not  to  authorize  them  to  decide  tbe 
law  against  the*instructions  of  the  court  [100 
Cam,  V.  Porter,  10  Met.  268;  Com.  v.  Antha,  5 
Gray,  185;  Ridenhour  v.  StaU,  75  Qa.  382; 
State  V.  Tisdale,  41  La.  Ann.  83d. 

But,  upon  the  question  of  the  true  meaoioe 
jiod  effect  of  the  Constitution  of  the  United 
States  in  this  respect,  opinions  expressed  more 
than  a  generation  after  tbe  adoption  of  tbe 
Constitution  have  far  less  weight  than  tbe  al- 
most unanimous  voice  of  earlier  and  nearly  con- 
temporaneous judicial  declarations  and  practi- 
cal usage.  Stuart  v.  Laird,  5  U.  S.  1  Craocb. 
299  [2:  115].  And,  upon  this  constitutional 
question,  neither  decisions  of  state  courts,  nor 
rulings  of  lower  courts  of  the  United  iSiates. 
can  relieve  this  court  from  the  duty  of  exertit 
log  its  own  judgment  Litcrwol  d  0.  1^1 
SUam  Co.7.  Phctnixins.  Co.{'*The  Montam') 
129  U.  S.  397,  443  [82:  788,  792];  Andrews  ▼, 
Hocey,  124  U.  8.  094.  717  [31:  557,  568];  Tlf 
J.  B,  RumheU,  148  U.  8.  1.  17  [87:  345. 349]. 

The  principal  grounds  which  have  been  u 
signed  for  denying  tbe  right  of  a  jury,  upoo 
tbe  general  issue  in  a  criminal  case,  to  deter 
mine  tbe  law  against  the  instructioos  of  tbe 
court,  have  been  that  tbe  old  maxim  ad  fuas- 
tionem  juris  respondent  judiees,  ad  qva^ioHts 
faeti  respondent  juratores.  is  of  universal  ap> 
plication;  that  judges  are  more  competent  tbaa 
juries  to  determine  questions  of  law;  and  that 
decisions  upon  such  questions  in  one  case  be- 
come precedents  to  guide  the  decision  of  sab> 
sequent  cases. 
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Bat  tbe  qoestfon  what  are  the  rights.  Id  this 
flopeet,  of  persons  accused  of  crime,  and  of 
Jones  sonunoned  and  empaneled  to  try  them, 
osder  the  ConatltntioD  of  the  United  States,  is 
not  t  qnestion  to  be  decided  according  to  what 
tbe  court  may  think  would  be  the  wisest  and 
best^em  to  be  established  by  the  people  or 
\ij  tbe  legislature:  but  what,  in  the  light  of 
prcTions  law,  and  of  contemporaneous  or 
€trly  oonstmction  of  the  Constitution,  the 
people  did  affirm  and  establish  by  that  instru- 
ment 

This  question,  like  all  questions  of  constitu- 
tioDt]  construction,  is  largely  a  historical  ques- 
tioD;  tsd  it  is  for  that  reason,  that  it  has 
«eiDed  necessary,  at  the  risk  of  tediousness, 
toreriew  and  to  state  at  some  length  tbe  prin* 
dpti  authorities  upon  the  subject  in  England 
170^d  America.  The  reasons  to  be^derived 
from  these  authorities  for  maintainine  the  con- 
tested right  of  the  jury  in  this  regara  may  be 
fummed  up  as  follows: 

Bj  the  Great  Charter  of  England,  and  by 
tbe  American  constitutions,  it  is  not  by  a  de- 
dsioD  of  the  ablest  or  most  learned  judges, 
that  tbe  citizen  can  be  deprived  of  his  life  or 
liberty;  but  it  is  only  by  '*  theiud^mentof  his 
pe^s,"  or,  in  the  ancient  phrase,  "by  his 
<x»intry,''  a  }ury  taken  from  the  body  of  the 
people. 

The  ancient  forms,  used  before  and  since 
tbe  adoption  of  the  Constitution,  and  hardly 
altered  at  tbe  present  day,  in  which  the  gen- 
eral iasoe  is  pleaded  by  tbe  accused,  and  sub- 
mitted to  the  jury,  are  significant.  When  tbe 
defendant,  being  arraigned  upon  the  indict- 
ment, pleads  not  guilty,  he  is  asked  by  the 
clerk  of  the  court,  "  flow  will  you  be  tried?  " 
and  answers,  "By  Qod  and  my  country." 
Tbe  oath  administered  to  each  juror  as  he  is 
called  and  accepted  is,  "  You  shall  well  and 
truly  try  and  true  deliverance  make  between 
oar  sovereign  lord  the  King  "  ( or  the  state  or 
people,  or  the  United  States,  as  the  case  may 
be)  and  the  prisoner  at  the  bar,  whom  you 
«ball  have  in  charge,  according  to  your  evi- 
dence. So  help  you  God."  And  after  the 
^T^  have  been  empaneled,  the  clerk  reads  the 
indictment  to  the  jury,  and  then  says  to  them: 
"  To  this  indictment  the  prisoner  at  the  bar 
has  pleaded  not  guilty,  and  for  trial  has  put 
himself  upon  the  country,  which  country  you 
are.  Tou  are  now  sworn  to  try  the  issue.  If 
be  is  guflty,  you  will  say  so;  if  not  gi^ty,  you 
▼ill  say  so;  and  no  more." 

In  the  maxim,  ad  gwauHanem  jurU  respond- 
^tjudieet,  ad  gtuntianem  faeH  respondent 
ptratorei^  the  word  gtuestio  denotes  an  issue 
joined  by  the  pleadings  of  the  parties,  or 
otherwise  stated  on  the  record,  for  decision  by 
tbe  appropriate  tribunaL  Issues  of  law,  so 
jomed  or  stated,  are .  to  be  decided  by  the 
judge;  iasuea  of  fact,  by  the  jury.  If  the  ac- 
<med  demurs  to  the  indictment,  an  issue  of 
law  onlv  ia  presented,  which  must  be  decided 
and  jadgment  rendered  thereon  by  the  court, 
«od  by  the  coart  alone.  But  if  the  accused 
pleads  eenerally  not  guilty,  the  only  issue 
4<iiDed  tt  aa  issoe  of  fact,  to  be  decided  by  the 
JOT,  and  by  the  Jury  only— unless  the  Jury 
lTl]*cbooee  to  return  a  special  verdict,8o  that 
tbe  record  may  present  an  issue  of  mere  law, 
to  he  decided  by  the  court    After  a  verdict  of 


guilty,  again,  any  defense  in  matter  of  law, 
apparent  on  the  record,  is  to  be  considered  and 
decided  by  the  court  on  motion  in  arrest  of 
judgment. 

The  maxim  has  no  application  to  rulings,  in 
the  course  of  the  trial,  upon  the  admission  of 
evidence.  The  object  of  rules  as  to  the  com- 
petency of  evidence  is  to  prevent  trials  from 
beins  unduly  prolonged,  and  the  consideration 
and  decision  of  the  merits  of  tbe  real  issue  on 
trial  obscured,  embarrassed  or  prejudiced  by 
the  introduction  of  irrelevant  matter.  The 
question  whether  particular  evidence  shall  be 
admitted  or  not  is  one  to  be  decided  before  the 
evidence  can  be  submitted  to  the  jury  at  all,  and 
must  be,  as  it  always  is,  decided  by  tbe  court; 
and  this  is  so,  whether  the  admi^ibility  of  the 
evidence  depends,  as  it  usually  does,  upon  a 
question  of  law  only;  or  depends  largely  or 
wholly  upon  a  question  of  fact,  as  whether 
dying  declarations  were  made  under  immedi- 
ate apprehension  of  death,  or  whether  a  confes- 
sion of  the  defendant  was  voluntary,  or  whether 
sufficient  foundation  has  been  laid  for  the  intro- 
duction of  secondary  evidence,  or  for  permit- 
ting a  witness  to  testify  as  an  expert  To  in- 
fer, because  the  court  must  decide  questions 
of  law  upon  which  the  admissibility  of  evi- 
dence depends,  that  the  jury  have  no  right  to 
determine  the  matter  of  law  involved  in  the 
general  issue,  would  be  as  unwarrantable  as  to 
infer,  because  the  court  must  decide  questions 
of  fact  upon  which  tbe  admissibility  of  evi- 
dence depends,  that  the  jiuy  have  do  right  to 
decide  the  matter  of  fact  involved  in  that 
issue. 

The  jury  to  whom  tbe  case  is  submiitcd, 
upon  the  general  issue  of  guilty  or  not  guilty, 
are  entrusted  with  the  decision  of  both  the 
law  and  the  facts  involved  in  that  issue.  To 
assist  them  in  the  decision  of  the  facts,  they 
hear  the  testimony  of  witnesses;  but  they  are 
not  bound  to  believe  the  testimony.  To  assist 
them  in  the  decision  of  the  law,  they  recreive 
the  instructions  of  the  judge:  but  they  are 
not  obliged  to  follow  his  instruciions. 

Upon  the  facts,  although  the  judge  mav 
state  his  view  of  *tbem,  the  duty  of  deci  [1 72 
sion  remains  with  the  jurv,  and  cannot  be 
thrown  by  them  upon  the  judge.  Upon  the  law 
involved  in  the  issue  of  fact,  the  jury,  if  they 
are  satisfied  to  do  so,  may  let  it  be  decided  by 
the  judge,  either  by  returning  a  general  ver- 
dict in  accordance  with  bis  opinion  as  ex- 
pressed to  them,  or  by  returning  a  special 
verdict  reciting  the  facts  as  found  by  them, 
and,  by  thus  separating  the  law  from  the 
facts,  put  the  question  of  law  in  a  shape  to  be 
decided  by  the  court  in  a  more  formal  man- 
ner. But  the  whole  issue,  complicated  of  law 
and  fact,  being  submitted  to  their  determina- 
tion, the  law  does  not  require  them  to  separate 
the  law  from  the  fact,  but  authorizes  them  to 
decide  both  at  once  by  a  general  verdict 

The  duty  of  the  jury,  indeed,  like  any 
other  duty  imposed  upon  any  officer  or  private 
person  by  the  law  of  his  country,  must  be 
governed  ^  the  law,  and  not  by  willfulness  or 
caprice.  The  jury  must  ascertain  the  law  as 
well  as  they  can.  Usually  they  will,  and 
safely  may,  take  it  from  the  instructions  of 
the  court '  But  if  they  are  satisfied  on  their 
consciences  that  the  law  is  other  than  as  laid 
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Tbe  mcaDing  of  the  charge  in  this  respect, 
M  carefully  prepared  bv  the  Chief  Justice  is 
too  clear  to  be  cootrolled  by  tbe  words  attrib- 
uted to  him  by  the  reporter,  on  pa^e  448,  in 
tbe  course  of  a  desultory  conversation  with 
counsel  in  regard  to  other  defendants,  after  the 
jury  had  fouod  Burr  not  guilty. 

In  1817,  before  Chitf  Justice  Marshall,  in  the 
same  court,  there  was  tried  an  indictment  for 
piracy,  by  robbing  on  tbe  high  seas,  under  the 
Act  of  Congress  of  April  80,  1790,  chap.  9,  §  b 
167]  *(1  Stat,  at  L.  118;  Rev.  SUt.  §  5872) 
enaciiog  that  any  person  committing  upon  the 
high  seas  '^murder  or  robbery,  or  any  other 
o&nse  which,  if  committed  within  the  body 
of  a  county,  would  by  tbe  laws  of  tbe  United 
States  be  punisbable  with  death/'  should  be 
dcetned  a  pirate.    Mr.  Upsbur,  for  tbe  defen- 
dant,  argued  "that  it  was  necessary  that  rob- 
bery should  first  be  made  punisbable    with 
death  by  the  laws  of  the  United  States,  when 
committed  on  land,  before  it  could  amount  to 
piracy,  when  committed  on  the  sea,  which  was 
not  now  tbe  case;  that  Judge  Johnson  had  so 
decided  in  South  Carolina,  although  a  contrary 
decision  had  been  subsequently  pronounced 
by  t/t/(f^tf Washington;  that  the  conflict  between 
these  two  learned  judges  proved  that  the  law 
was  at  least  doubtful;  that  the  jury  in  a  capi- 
tal case  were  judges,  as  well  of  the  law  as  the 
fact,  and  were  bound  to  acquit,  where  either 
was   doubtful."    Chief  Justice  Marshall  (far 
from  denying  this  right  of  the  juir)  "being 
appealed  to  for  tbe  interpretation  of  the  law, 
decided  that  it  was  not  necessarv  that  robbery 
should  be  punished  by  death  when  committeii 
on  laud,  in  order  to  amount  to  piracy  if  com 
mitted  on  the  ocean;  but  as  two  judges  (foi 
both  of  whom  tbe  court  entertained  the  high 
est  respect)  bad  pronounced  opposite  decisions 
upon  it,  the  court  could  not  undertake  to  say 
that  it  was  not  at  least  doubtful."    And  the 
case  txing  submitted  to  the  jury,tbey  returned 
a   verdict   of   not   guilt?,     united  States  v. 
ffutchings,  2  Wheeler,  Crim.  Cas.  543,  547. 
548.  • 

It  may  be  added  that  Mr.  Conway  Bobin 
ton,  well  known  to  many  members  of  tbi." 
court  and  this  bar  as  a  most  careful  and  ac 
citrate,  as  well  as  learned  lawyer,  informed 
Mr.  Justice  Blatchford  and  myself  that  he 
well  remembered  hearing  Chirf  Justice  Mar- 
aball.  presiding  at  tbe  trial  of  a  criminal  case  in 
the  circuit  court  of  tbe  United  States  at  Rich- 
mond, after  expressing,  at  tbe  request  of  the 
1G8]  counsel  on  both  sides,  his  own  *opinion 
upon  the  construction  of  the  statute  on  which 
the  indictment  was  founded,  conclude  his 
charge  to  the  iury  by  telling  them  that,  as  it 
was  a  criminal  case,  tbey  were  not  bound  to 
ai-cept  his  opinion  his,  but  had  the  right  to 
decide  both  tbe  law  and  tbe  fact. 

Until  nearly  forty  years  after  the  adoption 
of  the  Constitution  of  tbe  United  States,  not  a 
•ingle  decision  of  tbe  highest  court  of  any 
state,  or  of  any  judge  of  a  court  of  the  United 

*Tbe  deotston  of  Mr.  Justice  Johnson,  there  re- 
ferred  to.  does  not  appear  to  have  l>cen  reported. 
But  tbe  decision  of  Mr,  Justice  Washtnirton  is  re- 

Snrted  as  United  States  v.  Jones  (1813)  3  Wush.  C. 
.209;  and  the  point  was  decided  tlie  rame  way  bv 
this  court.  Mr,  Justice  Johnson  dissenting-,  in 
United  States  v.  Palmer  0818)  16  U.  d.  8  Wheat. 
•10  [4:  471]. 


States,  has  been  found,  denying  the  rij;IU  of 
the  juty  upon  the  general  issue  in  a  cniniiMi 
case  to  decide,  according  to  their  owo  judg- 
ment and  consciences,  the  law  involved  in  that 
issue— except  the  two  or  three  cases,  aboTe 
mentioned,  concerning  the  constitutionality  o# 
a  statute.  And  it  cannot  have  escaped  atten- 
tion that  many  of  the  utterances,  above  quoted* 
maintaining  the  right  of  the  jury,  were  by 
some  of  the  most  eminent  and  steadfast  sup- 
porters of  the  Constitution  of  the  United 
States,  and  of  the  authority  of  tbe  national 
judiciary. 

It  must  frankly  be  admitted  that  In  more 
recent  times,  beginning  with  the  judgment  of 
the  court  of  appeals   of  Kentucky  in  1S30  in 
Montee  v.  Com.  8  J.  J.  Marsh.  I\j2,  and  with 
Mr,  Justice  Story's  charge  to  a  jury  in  1835  in 
United  States   v.  Battiste,  2  Sumn.  240,  tbe 
general  tendency  of  decision  in  this  country, 
(as  appears  by  tbe  cases  cited  in  the  opinM 
of  the  majority  of  the  court,  has  been  against 
the  right  of  the  juiy,  as  well  in  tbe  couruof 
tbe  several  states,  including  many  states  where 
the  right  was  once  established,  as  in  tbe  cir- 
cuit courts  of  tbe  United  States.    The  current 
has   been   so  strong,  that  in    Massachusetts, 
where  counsel  are  admitted  to  have  ibe  right 
to  argue  the  law  to  the  jury,  it  baa  yet  been 
held  that  the  jury  have  no  right  to  decide  it. 
and  it  has  also  been  held,  by  a  majority  of  ibe 
court,  that  tbe  legislature  could  not  constito- 
tionaUy  confer  upon  the  jury  the  right  to  de- 
termine, against  the  instructions  of  tbe  court, 
questions  of  law  Involved  in  tbe  genera]  issoe 
in  criminal  cases;  and  in  Gleorgia  and  in  Louisi* 
nna,  a  general  provision  in  the  constitution  of 
he  state,  declaring  that  *'in  criminal  cases  tbe 
jury  shall  be  judges  of  tbe  law  and  fact,"  hu 
been  held  not  to  authorize  them  to  decide  Ibe 
law  against  tbe*instruclionsof  the  court  [100 
Cam.  V.  Porter,  10  Met.  263;  Com.  v.  Anthei,  5 
Gray,  185;  Ridenhour  v.  StaU,  75  Ga.  »«; 
State  y.  Tisdale,  41  La.  Ann.  838. 

But,  upon  the  question  of  (be  true  meaoioe 
and  effect  of  the  Constitution  of  tbe  United 
States  in  this  respect,  opinions  expressed  more 
than  a  generation  after  the  adoption  of  tbe 
Constitution  have  far  less  weight  than  the  al- 
most unanimous  voice  of  earlier  and  nearly  coo* 
temporaneous  judicial  declarations  and  practi- 
cal usage.  Stuart  v.  Laird,  5  U.  S.  1  Craod). 
299  [2:  116].  And,  upon  this  constitutiooal 
question,  neither  decisions  of  state  courts,  nor 
rulings  of  lower  courts  of  the  United  States. 
can  relieve  this  court  from  the  duty  of  exerctt 
ing  its  own  judgment  Litcrwol  d  0.  IK 
Steam  Co.y.  Phanix  Ins.  Co.{'*77ie  MontaMa") 
129  U.  S.  397,  443  [82:  788.  792];  Andrew  f. 
Bocey,  124  if.  8.  094,  717  [31:  557.  568];  TV 
J.  B.  RumheU,  148  U.  8.  1.  17  [87:  345, 849]. 

The  principal  grounds  which  have  been  u 
signed  for  denying  tbe  right  of  a  jury,  upoo 
tbe  general  issue  in  a  criminal  case,  to  lieter 
mine  tbe  law  against  the  instructions  of  tbe 
court,  have  been  that  tbe  old  maxim  ad  fum- 
tionem  juris  respondent  judiees,  ad  qventio^em 
faeti  respondent  juratores,  is  of  universal  ap> 
plication;  that  judges  are  more  competent  than 
juries  to  determine  questions  of  law;  and  that 
decisions  upon  such  questions  in  one  case  be- 
come precedents  to  guide  the  dedskm  of  sat^ 
sequent  cases. 
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Bat  tbe  question  what  are  the  rights.  Id  this 
fcqject,  of  persons  accused  of  crime,  and  of 
johes  sammoned  and  empaneled  to  try  them, 
Qoder  tbe  Constltntion  of  the  United  States,  is 
not  t  question  to  be  decided  according  to  what 
tbe  court  may  think  would  be  the  wisest  and 
bcsttjsterotobe  established  by  the  people  or 
\j  tbe  legislature:  but  what,  in  the  light  of 
prcrioiis  law,  and  of  contemporaneous  or 
€trly  oonstmction  of  the  Constitution,  the 
people  did  affirm  and  establish  by  that  instru- 
ment 

Tbis  question,  like  all  questions  of  constitu- 
dootl  construction,  is  largely  a  historical  ques- 
tioo;  and  it  is  for  that  reason,  that  it  has 
«eoMd  necessary,  at  the  risk  of  tediousuess, 
torertew  and  to  state  at  some  length  tbe  prin* 
dps]  authorities  upon  the  subject  in  England 
170]aj)d  America.  The  reasons  to  be^derived 
from  tbese  authorities  for  maintaining  the  coo- 
tested  right  of  the  jury  in  this  regara  may  be 
famined  up  as  follows: 

By  tbe  Great  Charter  of  England,  and  by 
tbe  American  constitutions,  it  is  not  by  a  de- 
cisioD  of  tbe  ablest  or  most  learned  judges, 
that  tbe  citizen  can  be  deprived  of  his  life  or 
liberty;  but  it  is  only  by  "  the  iudgment  of  his 
peers,"  or,  in  tbe  ancient  phrase,  "by  his 
country,"  a  jury  taken  from  the  body  of  the 
people. 

Tlie  ancient  forms,  used  before  and  since 
tbe  adoption  of  the  Constitution,  and  hardly 
altered  at  tbe  present  day,  in  which  the  gen- 
eral issue  is  pleaded  by  the  accused,  and  sub- 
mitted to  the  jury,  are  significant.  When  tbe 
defendant,  being  arraigned  upon  the  indict- 
ment, pleads  not  guilty,  he  is  asked  by  the 
clerk  of  the  court,  ••  flow  will  you  be  tried?  •• 
tod  answers,  "By  God  and  my  country." 
Tbe  oath  administered  to  each  juror  as  he  is 
called  and  accepted  is,  "  You  shall  well  and 
truly  try  and  true  deliverance  make  between 
our  sovereign  lord  the  King  "  ( or  the  state  or 
people,  or  the  United  States,  as  the  case  may 
tK)  and  the  prisoner  at  the  bar,  whom  you 
shall  have  in  charge,  according  to  your  evi- 
dence. So  help  you  God."  And  after  the 
piTj  have  heen  empaneled,  the  derk  reads  the 
todictment  to  the  jury,  and  then  says  to  them: 
"  To  this  indictment  the  prisoner  at  the  bar 
bas  pleaded  not  guilty,  and  for  trial  has  put 
bimself  upon  the  country,  which  country  you 
are.  Tou  are  now  sworn  to  try  the  issue.  If 
be  is  guOty,  you  will  say  so;  If  not  guilty,  you 
will  say  so;  and  no  more." 

In  tbe  maxim,  ad  gwauHanem  jurU  respond- 
^i  Judicei,  ad  qtuntionem  faeti  respondent 
ptratcrei^  the  word  gtuestio  denotes  an  issue 
joined  by  the  pleadings  of  the  parties,  or 
otherwise  stated  on  the  record,  for  decision  by 
tbe  appropriate  tribunaL  Issues  of  law,  so 
joined  or  stated,  are .  to  be  decided  liy  the 
judge;  iamiea  of  fact,  by  the  jury.  If  the  ac- 
cused demurs  to  the  indictment,  an  issue  of 
law  only  is  presented,  which  must  be  decided 
and  judgment  rendered  thereon  by  the  court, 
«sd  by  the  court  alone.  But  if  the  accused 
pleads  eenerally  not  guilty,  the  only  issue 
joined  tt  an  iatoe  of  f  act,  to  be  decided  by  the 
jujT,  and  by  tbe  Jury  only— unless  the  jury 
lTl]*cbooee  to  return  a  special  verdict,8o  that 
tbe  record  may  present  an  issue  of  mere  law, 
to  be  decided  by  the  court    After  a  verdict  of 


guilty,  again,  any  defense  in  matter  of  law, 
apparent  on  the  record,  is  to  be  considered  and 
decided  by  the  court  on  motion  in  arrest  of 
judgment. 

The  maxim  has  no  application  to  rulings,  in 
the  course  of  the  trial,  upon  the  admission  of 
evidence.  The  object  of  rules  as  to  the  com- 
petency of  evidence  is  to  prevent  trials  from 
being  unduly  prolonged,  and  the  consideration 
and  decision  of  the  merits  of  the  real  issue  on 
trial  obscured,  embarrassed  or  prejudiced  by 
the  introduction  of  irrelevant  matter.  The 
question  whether  particular  evidence  shall  be 
admitted  or  not  is  one  to  be  decided  before  the 
evidence  can  be  submitted  to  the  jury  at  all,  and 
must  be,  as  it  always  is,  decided  by  the  court; 
and  this  is  so,  whether  the  admi^ibility  of  the 
evidence  depends,  as  it  usually  does,  upon  a 
question  of  law  only;  or  depends  largely  or 
wholly  upon  a  question  of  fact,  as  whether 
dying  declarations  were  made  under  immedi- 
ate apprehension  of  death,  or  whether  a  confes- 
sion of  the  defendant  was  voluntary,  or  whether 
sufficient  foundation  has  been  laid  for  the  intro- 
duction of  secondary  evidence,  or  for  permit- 
ting  a  witness  to  testify  as  an  expert  To  in- 
fer, because  the  court  must  decide  questions 
of  law  upon  which  the  admissibility  of  evi- 
dence depends,  that  the  jury  have  no  ri^ht  to 
determine  the  matter  of  law  involved  m  the 
general  issue,  would  be  as  unwarrantable  as  to 
infer,  because  the  court  must  decide  questions 
of  fact  upon  which  the  admissibility  of  evi- 
dence depends,  that  the  jiuy  have  no  right  to 
decide  the  matter  of  fact  involved  in  that 
issue. 

The  jury  to  whom  the  case  is  submiitcd, 
upon  the  general  issue  of  guilty  or  not  guilty, 
are  entrusted  with  the  decision  of  both  the 
law  and  the  facts  involved  in  that  issue.  To 
assist  them  in  the  decision  of  the  facts,  they 
hear  the  testimony  of  witnesses;  but  they  are 
not  bound  to  believe  the  testimony.  To  assist 
them  in  the  decision  of  the  law,  they  rec^nve 
the  instructions  of  the  judge:  but  they  are 
not  obliged  to  follow  his  mstruciions. 

Upon  the  facts,  although  the  jud^c  mav 
state  his  view  of  *them,  tbe  duty  of  deci  [1 72 
sion  remains  with  the  jurv,  and  cannot  be 
thrown  by  them  upon  the  judge.  Upon  the  law 
involved  in  the  issue  of  fact,  the  jury,  if  they 
are  satisfied  to  do  so,  may  let  it  be  decided  by 
the  judge,  either  by  returning  a  general  ver- 
dict in  accordance  with  bis  opinion  as  ex- 
pressed to  them,  or  by  returning  a  special 
verdict  reciting  tbe  facts  as  found  by  them, 
and,  by  thus  separating  the  law  from  the 
facts,  put  the  question  of  law  in  a  shape  to  be 
decided  by  the  court  in  a  more  formal  man- 
ner. But  the  whole  issue,  complicated  of  law 
and  fact,  being  submitted  to  their  determina- 
tion, the  law  does  not  require  them  to  separate 
the  law  from  the  fact,  but  authorizes  them  to 
decide  both  at  once  by  a  general  verdict. 

The  duty  of  the  jury,  indeed,  like  any 
other  duty  Imposed  upon  any  officer  or  private 
person  by  the  law  of  his  country,  must  be 
governed  ^  the  law,  and  not  by  will  fulness  or 
caprice.  The  jury  must  ascertain  the  law  as 
well  as  they  can.  Usually  they  will,  and 
safely  may,  take  it  from  the  instructions  of 
the  court '  But  if  they  are  satisfied  on  their 
consciences  that  the  law  fa  other  than  as  laid 
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down  to  them  bj  the  court,  it  is  their  right 
aod  their  duty  to  decide  by  the  law  as  they 
know  or  believe  it  to  be. 

lo  the  forcible  words  of  Ohirf  Justice 
VaughaD  in  BushelVB  Case,  YaughaD,  136, 
148,  already  quoted:  "  A  man  cannot  see  by 
another's  eye,  nor  hear  by  another's  ear;  no 
more  can  a  man  conclude  or  infer  the  thing  to 
be  resolved  by  another's  understanding  or  rea- 
soniog;  and  though  the  verdict  be  ri^bt  the 
jury  give,  yet  they,  being  not  assured  it  is  so 
from  their  own  understanding,  are  foresworn, 
at  least  in  foro  eongcientuB;*'  or,  as  more 
briefly  stated  in  another  report  of  the  same 
case.  •*  The  Jury  are  perjured  if  the  verdict 
be  against  their  own  judc^raent,  although  by 
directions  of  the  court,  for  their  oath  binds 
them  to  their  own  judgment."  T.  Jones.  18, 17. 

It  is  universally  conceded  that  a  verdict  of 
acquittal,  although  rendered  against  the  in- 
structions of  the  judfice.  is  final,  and  cannot  be 
set  aside:  and  conseouently  that  the  jury  have 
the  legal  power  to  decide  for  themselves  the 
law  involved  in  the  general  issue  of  guilty  or 
not  ffullty. 

17o]  *It  has  sometimes,  however,  been  as- 
serted that,  although  they  have  the  power,  they 
have  no  right  to  do  this,and  that  it  is  their  legal, 
or  at  least  their  moral  duty,  in  every  criminal 
case,  to  obey  and  follow  the  judge's  instruc- 
tions in  matter  of  law.  The  suggestion  is  not 
that  the  jury  ought  not  to  exercise  the  power 
wrongfully,  but  that  they  ought  not  to  exer- 
cise it  at  all;  that,  whether  the  instructions  of 
the  court  be  right  or  wrong,  just  or  arbitrary, 
according  to  the  law  as  known  of  all  men,  or 
directly  contrary  to  it,  the  jury  must  be  con- 
trolled bv  and  follow  them. 

But  a  legal  duty  which  cannot  in  any  way, 
directly  or  indirectly,  be  enforced,  and  a  legal 
power,  of  which  there  can  never,  nnder  any 
drcumstances,  be  a  rightful  and  lawful  exer- 
cise, are  anomolics — "  the  test  of  every  legal 
power"  (as  said  by  Alexander  Hamilton,  and 
affirmed  by  ChaneeUar  Kent,  in  PeopU  v. 
CronoeU,  8  Johns.  Cas.  862,  8t»,  above  cited) 
"  being  its  capacity  to  produce  a  definite  ef- 
fect, liable  neither  to  punishment  nor  control" 
— '*  to  censure  nor  review." 

It  has  been  said  that,  if  not  their  legal  duty, 
it  is  their  moral  duty,  to  follow  the  instruct- 
ions of  the  court  in  matter  of  law.  But  moral 
duties,  as  distinguished  from  legal  duties,  are 
governed  not  bv  human,  but  by  divine  laws; 
and  the  oath  which  the  jurors  in  a  capital  case 
seyerallv  take  to  the  Almighty  Judge  is  to  well 
and  truly  try  and  true  deliverance  make  be- 
tween the  fi^vemment  and  the  prisoner  at  the 
bar,  according  to  their  evidence — not  according 
to  the  instructions  of  the  court — and  to  decide 
whether,  in  their  own  judgment  and  conscience, 
the  accused  is  guilty  or  not  guilty. 

The  rules  and  principles  of  the  criminal  law 
are,  for  the  most  part,  elementary  and  simple, 
and  easily  understood  by  jurors  taken  from  the 
body  of  the  people.  As  every  citizen  or  sub- 
ject is  conclusively  presumed  to  know  the  law, 
and  cannot  set  up  bis  ignorance  of  it  to  excuse 
him  from  criminal  responsibility  for  offending 
•gainst  it,  a  jury  of  his  peers  must  be  presumed 
to  have  equal  knowledge,  and,  especially  after 
being  aided  by  the  explanation  and  exposition 
of  the  law  by  counsel  and  court,  to  be  capable 
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of  applying  it  to  the  facts  as  proved  by 
evidence  before  them. 

*0n  the  other  hand,  it  is  a  matter  of  [1 
coinmon  observation,  that  judges  and  lawyerSp. 
eyen  the  most  upright,  able  and  learned,  mrm 
sometimes  too  much  influenced  by  technical 
rules;  and  that  those  judges  who  are  wholly 
or  chiefly  occupied  in  tte  administratioa  at 
criminal  justice  are  apt,  not  only  to  grow  se- 
vere in  their  sentences,  but  to  decide  queitloiia 
of  law  too  unfavorably  to  the  accused. 

The  jury  having  the  undoubted  and  uncon- 
trollable power  to  determine  for  themselves 
the  law  as  well  as  the  fact  by  a  general  verdict 
of  acquittal,  a  denial  by  the  court  of  their  ri^bt 
to  exercise  this  power  will  be  apt  to  excite  is 
them  a  spirit  of  jealousy  and  contradiction,  and 
to  prevent  them  from  giving  due  consideratioa 
and  weight  to  the  instructions  of  the  court  ia 
matter  of  law. 

In  civil  cases,  doubtless,  since  the  power  to 
grant  new  trials  has  become  established,  the 
court  having  the  right  to  grant  one  to  either 
party  as  often  as  the  verdict  appears  to  be  con- 
trary to  the  law,or  to  the  evidence,  may,  in  order 
to  avoid  unnecessary  delay,  whenever  in  its 
opinion  the  evidence  will  warrant  a  verdict  for 
one  party  only,  order  a  verdict  accordingly. 
Pleasanti  y.  Fant,  89  U.  8.  22  WalL  116  [22; 
7801;  Hendriek  Y.Lind$ay,  93  U.  S.  148  t^: 
^!mi8chofM y.  Chicago,  M,  A  SL  P.  R.  Co. 
114  U.  8.  615  [29:  224]. 

But  a  person  accused  of  crime  has  a  twofold 

grotection,  in  the  court  and  the  juty,  against 
eing  unlawfully  convicted.  If  the  eyidence 
appears  to  the  court  to  be  insufficient  in  law  to 
warrant  a  conviction,  the  court  may  direct  as 
acquittal.  8miih  y.  United  States  151  U.  8. 
50  [88:  67].  But  the  court  can  never  order  the 
jury  to  convict;  for  no  one  can  be  found  guilty, 
but  by  the  judgment  of  hb  peers. 

Decisions  of  courts,  and  especially  of  oooils 
of  last  resort,  upon  Imucs  of  law,  such  as  are 
presented  by  a  demurrer  or  by  a  special  yer- 
diet,  become  precedents  to  govern  judicial  de- 
cisions in  like  cases  in  the  future.  But  the 
verdict  of  a  jury,  upon  the  general  issue  of 
guilty  or  not  guUty,  settles  nothing  but  the 
guilt  or  innocence  6i  the  accused  in  the  par- 
ticular case;  and  the  issue  decided  is  so  com- 
plicated of  law  and  fact,  blended  together,  that 
no  distinct  decision  of  any  question  of  law  is 
recorded  or  made.  The  purpose  of  establishint 
trial  by  jury  was  not  to  *obtain  general  [17& 
rules  of  law  for  future  use,  but  to  secure  im- 
partial justice  between  the  government  sad 
the  accused  in  each  case  as  it  arose. 

As  said  by  Alexander  Hamilton  in  /Wpb  y. 
OroitoeU,  above  cited,  the  power  of  deciding 
both  law  and  fact  upon  the  general  issue  in  a. 
criminal  case  is  entrusted  to  the  jury,  "for 
reasons  of  a  political  and  peculiar  nature,  for 
the  security  of  life  and  liberty."  7  Hamilton's 
Works,  885;  8  Jobns.  Cas.  863.  The  people, 
by  a  jury  drawn  from  among  themselyes,  take 
part  in  every  conviction  of  a  person  accused  of 
crime  by  the  government;  and  the  general 
knowledge  that  no  man  can  be  otherwise  coo- 
yicted  increases  public  confidence  in  the  justioe- 
of  convictions,  and  is  a  strone  bulwark  of  the 
administration  of  the  criminal  law. 

By  the  law  of  England,  as  has  been  seen,  a 
person  accused  of  murder  or  other  felony,  and 
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cooTleCed  before  a  single  Judge,  could  sot 
Bove  for  a  new  trial,  aud  bad  no  means  of 
reriewing  his  instructions  to  the  jury  upon 
toj  Question  of  law,  unless  the  judge  himself 
saw  fit  to  reserve  tbe  question  for  decision  by 
bigber  judicial  autbonty. 

Altbougb  Mr.  Justice  QiorvM  United  Statei 
7.  Gibert  (1834)  2  8umn.  19,  tbougbt  tbat  a 
oew  trial  could  not  be  granted  to  a  man  con^ 
Tictcd  of  murder  by  a  JurY,  because  to  do  so 
would  be  to  put  him  twice  in  jeopardy  of  his 
Kfe,  yet  the  circuit  courts  of  the  United  States 
may  doubtless  grant  new  trials  after  conyic- 
tioa,  thoueh  not  after  acquittal,  in  criminal 
ctses  tried  oef  ore  them.  Lnited  States  v.  Fries 
(1799)  8  U.  8.  8  DaU.  615  [1:7011;  United 
States  T.  Wa$on  (1880)  Baldw.  IS,  108;  United 
States  T.  Harding  0846)  1  WaU.  Jr.  127; 
United  States  y.  Eeen  (1839)  1  McLean,  429; 
United  States  t.  Macomb  (1851)  5  McLean,  286; 
United  States  t.  Smith  (1855)  8  Blatcbf.  255; 
United  StaUs  ▼.  WtUiams  (1858)  1  Cliff.  5. 
Bat  the  granting  or  refusal  of  a  new  trial 
letts  wholly  in  tbe  discretion  of  the  court  in 
whkb  the  trial  was  had,  and  cannot  be  re- 
viewed on  error.  Elite  t.  United  States,  158 
XJ.  8.  808  [88:  7251. 

By  the  Constitution  of  the  United  States,  this 
court  has  appeUate  jurisdiction  in  sucb  cases, 
176]  and  under  sucb  regulations  *onIy,  as 
Congress  may  prescribe;  and  under  the  legis- 
Ittion  of  Congress  before  1889,  no  rulings  or 
instructions,  of  a  circuit  court  of  the  United 
States  in  a  criminal  case  could  be  brought  to 
this  court,  unless  upon  a  certificate  of  division 
of  opinion  between  two  judges  presiding  at 
tbe  trial.  A  person  accused  of  murder  or 
otber  crime  migbt  be  tried,  and,  if  convicted 
by  tbe  jury,  sentenced  before  a  single  judge, 
perhaps  only  a  distnct  judge;  and  if  so  con- 
victed and  sentenced,  there  was  no  way  in 
which  tbe  judge's  rulings  could  be  reviewed 
hy  this  court.  Act  of  April  29,  1802,  chap. 
31,  §  6  (2  8tat.  at  L.  169);  Rev.  Stat  §§  651, 
097;  United  States  ▼.  More,  7  U.  8.  8  Crancb, 
159,  172  [2:  397.  4011;  Ex  parte  Kearney,  20 
U.  8.  7  Wheat  88.  42  f6:  391,  8921;  Ex  parte 
Gordon,  66  U.  8. 1  Black,  508  [17:  184];  Ex 
parte  Tarbrough,  110  U.  8.  661  [28:  2741; 
United  States  y.  PerHn,  181  U.  8.  65  [38:  88.] 

By  tbe  acts  of  February  6, 1889,  chap.  118, 
§  6,  and  March  8,  1891,  chap.  517,  indeed,  a 
peiYon  convicted  of  murder  or  other  infamous 
crime  in  a  circuit  court  of  the  United  States 
may  bring  the  case  to  this  court  by  writ  of 
error,  altbougb  the  United  States  cannot  do  so. 
25  Stat.  at.  L.  656;  26  Stat,  at  L.  827;  United 
&aUs  y.  Sanges,  144  U.  S.  810  [86:  445].  But 
the  right  of  review,  so  ^ven  to  this  court,  can- 
not supersede  or  impair  tbe  rightful  power 
of  the  jury  under  the  Constitution,  in  deciding 
tbe  issue  submitted  to  them  at  tbe  trial. 

There  may  be  less  danger  of  preiudice  or 
oppression  from  judges  appointed  by  tbe 
President  elected  by  the  people,  than  from 
judges  appointed  by  an  hereditary  monarch. 
But.  as  tbe  experience  of  history  shows,  it  can- 
not be  assumed  tbat  judges  will  always  be  lust 
and  impartial,  and  me  from  tbe  inclination,, 
towbidi  even  the  most  upright  and  learned 
otagistrates  have  been  known  to  yield — ^from 
(be  most  patriotic  motives,  and  with  the  most 
bonest  intent  to  promote  symmetery  and  ac- 


curacy  in  the  law — of  amplifying  their  own 
jurisaiction  and  powers  at  the  expense  of 
those  entrusted  by  tbe  Constitution  to  other 
bodies.  And  there  is  surely  no  reason  why 
the  chief  security  of  tbe  liberty  of  the  citizen, 
the  judgment  of  his  peers,  should  be  held  less 
sacred  in  a  republic  than  in  a  monarchy. 

Upon  these  considerations,  we  are  of  opinion 
tbat  the  learned  judge  erred  in  instructing  tbe 
jury  tbat  they  were  *bound  to  accept  [177 
the  law  as  stated  in  bis  instructions,  and  that 
this  error  requires  the  verdict  to  be  set  aside  as 
to  both  defendants. 

But  we  are  also  of  opinion  tbat  the  judge 
committed  an  equally  grave  error  in  declining 
to  submit  to  the  jury  matter  of  fact  involved 
in  the  issue  on  tnal. 

It  clearly  appears,  that  the  jury  were  not  only 
instructed  that,  while  they  had  tbe  physical 
power  to  return  a  verdict  of  manslaugliter,  yet 
they  must  take  the  law  from  tbe  court;  but 
that  they,  were  also  instructed  that,  if  the^ 
found  these  defendants  guilty  of  any  crime,  it 
could  not  propcriy  be  manslauebter.  There 
can  be  no  doubt  upon  tbe  record  before  us,  and 
it  is  admitted  in  the  opinion  of  tbe  majority  of 
the  court,  that  the  judge  denied  tbe  right  of 
the  jury  to  find  as  a  fact  that  tbe  defendants 
bad  been  guilty  of  manslaughter  only.  Nor 
can  there  be  any  doubt  tbat  tbe  jury  were 
thereby  led  to  agree  upon  a  verdict  of  guilty 
of  murder,  to  the  great  prejudice  of  the  de- 
fendants. 

In  a  case  which  the  jury,  as  appeared  by 
their  inquiries  of  tbe  court,  were  in  doubt 
whether  tbe  homicide  committed  by  the  de* 
fendants  was  murder  or  manslaughter,  to 
instruct  them  that  they  could  not  acquit  the 
defendants  of  murder  and  convict  them  of 
manslaughter  only,  but  must  find  them  guilty 
of  murder  or  of  no  crime  at  all,  does  not 
appear  to  us  to  differ,  in  principle,  from  in- 
structing them,  in  a  case  in  which  there  was 
no  question  of  manslaughter,  tbat  there  was 
no  evidence  upon  which  they  could  acquit  the 
defendant,  or  do  anything  but  convict  them  of 
murder. 

This  is  not  a  case  in  which  the  judge  simply 
declined  to  give  any  instructions  upon  a  ques- 
tion of  law  which  he  thought  did  not  arise 
upon  the  evidence.  But,  after  giving  suffici- 
ent definitions,  both  of  murder  and  of 
manslaughter,  be  peremptorily  told  tbcm  tbat 
they  could  not  convict  the  defendants  of  man- 
slaughter only  and  thereby  denied  the  right  of 
the  jury  to  pass  upon  a  matter  of  fact  neces- 
sarily included  in  tbe  issue  presented  by  the 
general  plea  of  not  guilty. 

This  appears  to  us  to  be  inconsistent  with 
settled  principles  of  law,  and  with  well  consid- 
ered authorities. 

*As  said  by  this  court,  speaking  by  [178 
Mr.  Justice  C\\fLoid,  "in  criminal  cases.the  true 
rule  is  that  tbe  burden  of  proof  never  shifts; 
tbat  in  all  cases,  before  a  conviction  can  be 
bad,  the  jury  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  of  tbe 
affirmative  of  the  issue  presented  in  the  accusa- 
tion tbat  the  defendant  is  ffuil^  in  manner 
and  form  as  charged  in  tne  indictment." 
LUienthal  y.  United  States,  97  U.  S.  237.  266 
[24:901,905].  See  also  Potter  y.  United 
States,  antep,214;  Com,  v.  MeKie,  1  Gray,  61, 61 
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Am.  Dec.  410;    People  y.  Downs,  128  N.  Y. 
558. 

Upon  the  trial  of  an  iodictment  under  a 
statute  of  the  territory  of  Utah,  establishing 
two  degrees  of  murder,  with  different  punish- 
ments, the  jury  was  instructed,  "that  an 
atrocious  and  dastardly  murder  has  been 
committed  by  some  person  is  apparent,  but 
In  your  deliberations  you  should  be  careful 
not  to  be  influenced  by  any  feeling;"  and  the 
defendant  was  found  guil^  of  murder  in  the 
first  degree  and  sentenra  to  death.  This 
court,  upon  writ  of  error  to  the  supreme 
court  of  the  territory,  reversed  the  Judgment, 
because  that  instruction  must  have  been  re- 
garded by  the  jury  as  "an  instruction  that  the 
offence,  by  whomsoever  committed,  was 
murder  in  the  first  degree;  whereas  it  was  for 
the  jury,  havinir  been  informed  as  to  what  was 
murder,  by  the  laws  of  Utah,  to  say  whether 
the  facts  made  a  case  of  murder  in  the  fii-st 
degree  or  murder  in  the  second  degree;"  and 
"the  prisoner  had  the  right  to  the  judg- 
ment of  the  jury  upon  the  nicts,  uninfluenced 
by  any  direction  from  the  court  as  to  the 
weight  of  the  evidence."  Bin>t  ▼.  Utah,  110  U. 
8.  674,  582,683  [28:  262,  266]. 

As  stated  by  the  Chief  Justice,  speaking  for 
this  court,  in  a  case  of  murder,  decided  at  the 
last  term,  "It  is  true  that  in  the  Federal 
courts  the  rule  obtains  is  similar  to  that  in  the 
English  courts  and  the  presiding  judge  may, 
if  in  his  discretion  he  think  proper,  sum  up 
the  facts  to  the  jury;  and  if  no  rule  of  law  is 
incorrectly  stated,  and  the  matters  of  fact  are 
ultimately  submitted  to  the  determination  of 
the  jury,  it  has  been  held  that  an  expression 
of  opinion  upon  the  facts  is  not  reviewable  on 
error.  Rvcker  v.  Wheeler,  127  U.  8.  85,  93 
179][82:102,  'iO^]i*Lov^oy  v.  United  Stales, 
128  U.  8. 171, 173  [32:389.  390].  Biit  we  should 
take  care  to  separate  the  laws  from  the  facts 
and  to  leave  the  latter  in  unequivocal  terms  to 
the  judgment  of  the  lury  as  their  true  and 
peculiar  province.  M  Lannhan  v.  Uniteraal 
Jns.  Co.  26  U.  8.  1  Pet.  170, 182  [7:  98,104]. 
As  the  jurors  are  the  triers  of  facts,  expres 
-sions  of  opinion  by  the  court  should  be  so 
guarded  as  to  leave  the  jury  free  in  the  ex 
■ercise  of  their  own  judgments."  Starr  v. 
Ur>ttr<1  States,  153  U.  8.  614,  624.  625  [38: 
«41.745]. 

The  supreme  court  of  Michigan,  speak- 
ing by  Chirf  Justice  Cooley,  in  setting 
aside  a  verdict  of  murder,  in  a  case  in  which 
the  homicide  was  admitted,  and  the  only  ques- 
tion was  whether  it  was  murder  or  manslaugh- 
ter, said:  "The  trial  of  criminal  cases  is  by  a 
juiy  of  the  country,  and  not  by  the  court. 
The  jurors,  and  they  alone,  are  to  judge  of  the 
facts,  and  weigh  the  evidence.  The  law  has 
established  thS  tribunal,  because  it  is  believed 
that,  from  its  numbers,  the  mode  of  their 
selection,  and  the  fact  that  the  jurors  come 
from  all  classes  of  society  they  are  better  calcu- 
lated to  judge  of  motives,  weigh  probabilites 
jtnd  take  what  may  be  called  a  common  senile 
view  of  a  set  of  circumstances,  involving  both 
-act  and  intent  than  any  single  man,  however 
pure,  wise  and  eminent  he  may  be.  This  is  the 
theory  of  the  law,  and,  as  applied  to  criminal 
-tccusationa,  it  is  eminently  wise,  and  favor- 
4tble  alike  to  liberty  and  to  justice.    But  to 
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give  it  full  effect,  the  jury  must  be  left  to 
weigh  the  evidence  and  to  examine  the  allied 
motives  by  their  own  tests.  They  caonoC 
properly  be  furnished  for  this  purpose  witli 
balances  which  leave  them  no  discretion,  boft 
which,  under  certain  circumstances,  will  com- 
pel them  to  find  a  malicious  intent  when  tbev* 
cannot  conscientiously  say  they  believe  suco 
an  intent  to  exist."  People  v.  GarbuU,  17 
Mich.  9, 27. 

In  King  v.  Burdett,  cit&d  in  the  earlier  part 
of  this  opinion,  Mr,  Justice  Best  said:  "If  there 
was  any  evidence,  it  was  my  duty  to  leave  ic 
to  the  jury,  who  alone  could  judge  of  its 
weight.  Tne  rule  that  governs  a  juc^  as  to 
evidence  applies  equally  to  the  case  offer^  on 
the  part  of  the  defendant,  and  that  in  support 
of  the  prosecution.  It  will  hardly  be  contended, 
that  if  there  were  evidence  offered  on  the  part 
of  *the  defendant,  a  judge  would  have  a[180 
right  to  take  on  himself  to  decide  on  the  effect 
of  the  evidence,  and  to  withdraw  it  from  the 
jury.  Were  a  judge  so  to  act,  he  might,  with 
ereat  justice,  be  charged  with  usurping  the  priv- 
ileges of  the  jury,  and  making  a  oiminal  trial, 
not  what  it  is  by  our  ;!iw,  a  trial  bv  jury,  but  a 
trial  by  the  judge."  And  Lord  Tenterdeo,  in 
words  peculiarly  applicable  to  the  present  case, 
said:  "In  cases  of  murder,  it  rarely  happens 
that  the  eye  of  any  witness  sees  the  fatal  blow 
struck,  or  the  poisonous  ingredients  poured 
into  the  cup.  In  drawing  an  inference  or  con- 
clusion from  facts  proved,  regard  must  always 
be  had  (o  the  nature  of  the  particular  case,  and 
the  facility  that  appears  to  be  afforded,  either 
of  explanation  or  contradiction."  •'Tbe 
premises  may  lead  more  or  less  strongly  to  the 
conclusion,  and  care  must  be  taken  not  to  draw 
the  conclusion  hastilv;  but  in  matters  that  re- 
gard the  conduct  of  men,  the  certainty  of 
mathematical  demonstration  cannot  be  required 
or  expected;  and  it  is  one  of  the  peculiar  ad- 
vantages of  our  jurisprudence,  that  the  con- 
clusion is  to  be  drawn  by  the  unanimous 
judgment  and  conscience  of  twelve  men,  con- 
versant with  the  affairs  and  business  of  life, 
and  who  know,  that  where  reasonable  doubt  is 
entertained,  it  is  their  duty  to  acquit;  and  not 
of  one  or  more  lawvers.  whose  habits  might 
be  suspected  of  leading  them  to  the  indulgence 
of  too  much  subtilty  and  refinement."  4 
Bam.  &  Aid.  95,  121,  161.  162. 

The  care  with  which  courts  of  the  highest 
authority  have  guarded  the  exclusive  right  of 
the  jury  to  decide  the  facts  in  a  criminal  case 
is  exemplified  in  a  very  recent  case  before  the 
Judicial  Committee  of  the  Privy  Council,  in 
which,  under  section  428  of  the  Criminal  Law 
Amendment  Act,  1888  (46  Y icC  chap.  17)  au- 
thorizing the  judge  presiding  at  a  criminal  trial 
to  reserve  questions  of  law  for  review,  with  a 
proviso  that  no  judgment  should  be  reversed 
"unless  for  some  substantial  wrong  or  other 
miscarriage  of  justice,"  the  questions  reserved 
were  whether  certain  evidence  had  been  im- 
properly admitted,  and  whether,  if  the  court 
came  to  the  conclusion  that  it  was  not  legally 
admissible,  the  court  could  nevertheless  affirm 
the  judgment  if  it  was  of  opinion  that,  inde- 
pendently of  that  'evidence,  there  was  [181 
sufficient  evidence  to  support  the  convfctioo, 
and  that  the  accused  was  guilty  of  the  offense 
with  which  he  was  charged.    It  was  argiiH 
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vitboQt  the  Inadmissible  evidence,  there  was 
erkieiice  sufDcient  to  sustain  the  verdict  and 
to  show  that  the  accused  was  guilty,  there  had 
beeD  DO  substantial  wrong  or  miscarriage  of 
jaMke  in  affirming  a  judgment  upon  the  con- 
Tidioo  by  the  jury.  But  Lord  ChanceUor 
Herschell,  speaking'for  six  other  law  lords  as 
TcIl  IS  for  himself ,  held  otherwise,  and  said: 
*'It  is  obvious  that  the  construction  contended 
for  transfers  from  the^ur^  to  the  court  the 
determioatioD  of  the  question  whether  the  ev- 
idence—that is  to  say,  what  the  law  regards  as 
erideooe— establishes  the  guilt  of  the  accused. 
Tbe  result  is  that  in  a  case  where  the  accused 
hu  tbe  right  to  have  his  guilt  or  innocence 
tried  by  a  jury,  the  judgment  passed  upon  him 
is  msde  to  depend  not  on  the  finding  of  the 
^,  but  on  the  decision  of  the  court.  The 
jQCges  are  in  truth  substituted  for  tbe  jury, 
the  verdict  becomes  theirs  and  theirs  alone, 
asd  is  arrived  at  upon  a  perusal  of  the  evidence 
without  any  opportunity  of  seeing  tbe  de- 
neaoor  of  the  witnesses  and  weighins:  the  evi- 
dence with  the  assistance  which  this  affords. 
It  is  impo^ble  to  deny  that  such  a  change  of 
the  law  would  be  a  very  serious  one.  and  that 
the  construction  which  their  lordships  are  in- 
vited to  put  upon  the  enactment  would  gravely 
sffect  the  mucb  cherished  right  of  trial  by  jury 
in  mmioal  cases.  Makin  v.  Atty.  Qen.  [1894] 
App.  Cbs.  57,  69,  70. 

By  section  1085  of  the  Revised  Statutes,  "in 
ill  criminal  causes,  the  defendant  mny  be 
fonod  guilty  of  any  offense,  the  commission  of 
which  is  necessarilv  included  in  that  with 
which  he  is  chareed  in  tbe  indictment,  or  may 
be  found  guilty  of  an  attempt  to  commit  the 
offense  so  charged:  Provided,  that  such  at- 
tempt be  Itself  a  separate  offense."  The  de- 
fendants, therefore,  under  this  indictment, 
miirht  have  been  convicted  of  murder,  or  of 
manslsogbter,  or  of  an  assault  only.  Having 
pleaded  not  guilty,  thev  could  only  be  con- 
victed by  the  verdict  of  a  jury.  If  a  homicide 
was  committed  with  malice,  it  was  murder;  if 
committed  vrithout  malice,  but  without  any 
lawfnl  excuse,  it  was  mansleu  zhter  only.  The 
1 82]  *burden  of  proof  at  every  step  was  upon 
tbegovemineni.  In  order  toobtain  acooviction 
of  murder,  it  must  prove  beyond  a  reasonable 
doubt  that  tbe  homicide  was  committed  with 
oialice.  The  question  whether,  taking  into 
consideration  all  the  circumstances  in  evidence, 
as  well  as  the  credibility  of  the  several  wit- 
oesses.  there  was  a  criminal  homicide,  and,  if 
•0,  whether  \i  was  murder  or  only  man- 
shunter,  could  be  finally  decided  against  the 
defendants  by  tbe  jury  alone.  According  to 
the  settled  practice  of  the  courts  of  the  United 
States,  indeed,  the  court,  even  in  a  criminal 
case,  may  express  its  opinion  to  the  jury  upon 
any  question  of  fact,  provided  that  it  submits 
that  question  to  tbe  Jury  for  decision.  But  the 
court  in  this  case  went  bevond  this,  and  dis- 
tinctly told  the  jury  that,  if  they  found  that  a 
feloneons  homicide  had  been  committed  by  the 
defendants,  they  could  not  properly  convict 
tbem  of  manslaughter,  which  was  equivalent 
to  aaving  that,  if  any  crime  was  proved,  it  was 
murder.  The  instruction  had  the  direct  tend- 
ency, and  the  actual  effect,  of  inducing  the 
JQiy  to  return  a  verdict  of  guilty  of  the  higher 
crime.    Tbe  Jury  may  have  been  satisfied  that 
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tbe  defendants  killed  the  mate  without  lawful 
excuse,  and  may  yet  have  had  doubts  whether, 
upon  so  much  of  tbe  testimony  as  they  believed 
to  be  true,  the  killing  was  malicious  and  there- 
fore murder.  That  doubts  had  occurred  to 
the  jurors  upon  this  point  is  shown  by  the 
q^uestions  addressed  by  one  of  them  to  the  pre- 
siding judge.  The  judge  dispelled  those 
doubts,  not  by  further  defining  tbe  distinction 
as  matter  of  law  between  murder  and  man- 
slaughter, but  by  telling  tbe  jury  that  as  mat- 
ter of  fact  they  could  not  con  vict  tbe  defendants 
of  manslaughter  only.  He  thus  substituted 
his  own  decision  upon  this  question  of  fact  for 
the  decision  of  the  jury,  to  which  tbe  defend- 
ants were  entitled  under  the  Constitution  and 
laws  of  the  United  States.  If  all  the  justices 
of  this  court  should  concur  in  the  opinion  of 
tbe  judge  below  upon  this  question  of  fact, 
still  the  defendants  have  not  had  the  question 
decided  by  the  onl;^  tribunal  competent  to  do 
so  under  the  Constitution  and  laws. 

For  the  twofold  reason  that  the  defendants, 
by  the  instructions  given  by  tbe  court  to  tbe 
juiT,  have  been  deprived,  both  *of  their  [183 
rignt  to  have  the  jury  decide  tbe  law  involved  in 
the  general  issue,  and  also  of  their  right  to  have 
the  jury  decide  every  matter  of  fact  involved 
in  that  issue,  we  are  of  opinion  that  the  judg- 
ment should  be  reversed,  and  tbe  case  re- 
manded with  directions  to  order  a  new  trial  as 
to  both  defendants. 


Be  WILLIAM  ROBERTSON.  Petitioner. 
(See  S.  C.  Beporter*8  ed.  188-18S.) 

Writ  cf  error  to  state  eourt^Federal  question, 

h  Applications  to  this  court  for  a  writ  of  error  to 
a  state  court  are  not  entertained,  unless  at  tbe 
request  of  one  of  tbe  members  of  Uie  oourt,  con* 
ourred  in  by  his  asBodates. 

8.  The  question  of  tbe  sufficiency  of  an  indictment 
found  in  a  state  court  is  not  a  Federal  question. 

8.  Where  no  Federal  question  appears  upon  tbe 
record  to  have  t)een  presented  to  tbe  state  court, 
no  writ  of  error  will  be  allowed  from  this  court 
to  the  state  court. 

Decided  Jan.  et,  1895. 

• 

ON  THE  PETITION  of  William  Robertson 
for  a  writ  of  error  and  supersedeas  from 
this  court  to  review  and  reverse  the  judgment 
of  the  supreme  court  of  the  state  of  Virginia, 
aflSrming  the  judgment  of  the  county  court  of 
Franklin  county,  Virginia,  convicting  him  of 
murder,  and  sentencing  him  to  be  hanged. 
Writ  if  error  not  alUnoea. 


KOTfl.— Jurisdictfon  of  Federal,  over  state  courts; 
necessity  of  Federal  question;  what  constitutes  Fed- 
eral question^  see  note  to  Hamblin  v.  Western  Lajid 
Co.  87: 267, 

Am  to  furisdietion  in  the  United  States  Bupreme 
Court,  where  Federal  question  arises,  or  vOiere  are 
drawn  in  question  statutes,  treaty,  or  OonstUution.  see 
notes  to  Martin  v.  Hunter,  4: 97,  Matthews  v.  Zane, 
2: 66i,  and  Williams  V.  Norris, «:  S7L 
25  t89 
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Statement  bj  Mr.  Oh%rfJu9tiee  Fuller : 
William  BobertflOD  was  coDvicted  of  mur- 
der io  the  first  degree,  at  tbe  December  term, 
1892,  of  tbe  county  court  of  FraDklio  county, 
Virginia,  and  sentenced  to  be  banged  Febru- 
ary 8,  1898.  A  petition  for  writ  of  error  was 
denied  by  tbe  circuit  court  of  Franklin 
county,  but  tbe  writ  was  subseqently  allowed 
by  one  of  tbe  judges  of  tbe  supreme  court  of 
appeals  of  Virginia, wbicb  court  on  November 
8,  1884,  affirmed  tbe  judgment  of  the  county 
court.  20  8.  E.  Rep.  862.  Robertson  was  re- 
sentenced to  be  executed  December  21, 1894, 
and  a  respite  granted  until  January  26,  1895. 
He  then  applira  for  a  writ  of  error  from  this 
court,  to  one  of  tbe  Justices  thereof,  wbicb  was 
denied,  whereupon  bis  counsel  brought  tbe 
matter  to  the  attention  of  the  court  under  the 
misapprehension  that  be  had  been  directed  to 
do  so  by  that  Justice  with  .the  assent  of  his 
brethren. 

1841  *In  Yirffinia,  every  homicide  is  pre 
sumed  to  be  muraer  in  the  second  deCTee;  mur- 
der in  the  second  degree  is  punishable  by  im- 
prisonment; murder  in  the  first  degree  by  death; 
and,  under  the  statute,  murder  in  the  commis- 
sion of,  or  attempt  to  commit,  robbery,  is  mur- 
der in  the  first  degree.    Ya.  Code,  §  8662. 

One  of  the  errors  assigned  below  was  that 
the  county  court  overruled  the  motion  of  de- 
fendant to  exclude  all  evidence  tending  to  show 
that  be  robbed  the  deceased,  his  contention  be- 
ing that  inasmuch  as  the  indictment  was  in 
the  ordinarv  form  and  did  not  charge  that 
the  homiciae  was  committed  in  the  commis- 
sion of  robbery,  it  was  not  competent  to 
prove  tbe  robbery  in  order  to  raise  the  offense 
to  murdpr  in  the  first  degree.  The  same  ques- 
tion was  also  presented  by  an  instruction  asked 
on  behalf  of  defendant  and  refused.  The 
supreme  court  of  appeals  held  that  whatever 
might  be  the  rule  elsewhere,  it  was  compe- 
tent in  Virginia,  under  indictment  for  murder 
simply,  to  try  and  convict  a  person  of  murder 
in  the  first  degree  if  the  homicide  was  perpe- 
trated in  the  commission  of  or  attempt  to  com- 
mit robbery.  It  was  urged  on  the  applica- 
tion here  that  where  robtery  was  relied  on  to 
raise  homicide  to  murder  in  the  first  degree, 
two  distinct  acts  constituted  the  offense,  to 
wit,  the  killing  and  the  robbery  or  attempt  to 
commit  robbery;  and  that  to  condemn  the  ac- 
cused to  death  because  the  killing  was  in  the 
commission  of,  or  attempt  to  commit  robbery, 
under  an  indictment  not  charging  him  with 
the  latter,  was  to  deprive  bim  oi  his  life  with- 
out due  process  of  law. 

Mr.  L.  W.  Anderson*  for  petitioner. 

Mr,  C^i^JtittfM  Fuller  delivered  the  opin- 
ion of  tbe  court: 

Applications  to  this  court  for  a  writ  of  error 
to  a  state  court  are  not  entertained,  unless  at 
the  request  of  one  of  the  members  of  tbe  court, 
concurred  in  by  his  associates.  In  this  case 
there  seems  to  have  been  some  misunderstand- 
ing on  tbe  part  of  counsel  as  to  the  practice, 
in  view  of  which,  and  considering  that  this  is 
a  capital  case,  and  that  the  day  appointed  for 
185]  *the  execution  of  tbe  sentence  is  very 
near,  we  hare  examined  the  application,  and  are 
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of  opinion  that  the  question  of  tbe  sufficiency  of 
tbe  indictment  is  not  a  Federal  question,  and 
that  no  Federal  question  appears  upon  tbe 
record  to  have  been  presentea  to  the  aapreme 
court  of  appeals  of  Virginia,  and  therefore. 
upon  tbe  authority  of  L^per  y.  Terot,  189  U. 
S.  462  [85:  225]  and  Duncan  t.  M%99ouri,  lO 
U.  8.  877  [88:  485]. 
The  writ  of  error  is  not  aUoteed, 


WILLIAM  DUNBAJt, 

UNITED  8TATB8. 
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Sufficiency  of  indietment-^worde  of  dettripii^n 
— description  of  property — of^jedione  waived — 
unlauful  intent^immaterial  testimony — pa- 
rol evidence — admiseion — receiving  proeeedi 
of  offente—reoMonabU^  doubt — teatimonjf  of 
aeeompliee. 


h  In  desorlbinir  statutory  offenaes  to  an  Indlot- 
ment,  it  is  onneonnary  to  use  the  very  words  of 
tbe  statute;  any  form  of  expre«lon  may  be 
which  fully  and  accurately  describes  tbe 
and  the  entire  indictment  is  to  be  considered  la 
determininir  whether  tbe  offense  is  folly  sf  tod. 

5.  Any  words  of  desoriptioQ  in  an  indicrfieeet 
which  makes  dear  to  tbe  com  moo  anderstendinv 
the  articles  in  respect  to  which  tlie  offenae  la  al- 
leffed,  is  sufficient  and  an  Indlctinent  ohergliMr 
tbe  smugierlnir  of  ^prepared  opium  aabjeet  to 
doty  by  law,  to  wit,  tbe  duty  of  twelve  doUasa 
per  poond  **  is  suffldent. 

8.  It  is  no  valid  objection  to  an  IndictoieDt  tkas 
the  description  of  tbe  property  in  reapeijt  to 
wbicb  tbe  offense  is  charged  to  have  beeo 
mitted  is  broad  enouffb  to  indude  mora  than 
spedflc  article. 

4.-  Objections  to  tbe  mere  form  In  whiob  tbe 
ous  elements  of  the  crime  are  stated  in  an  tndSel- 
ment,  are  waived,  if  not  taken  until  aftar  tbe  Tsr> 
diet. 

6.  Wben  the  charge  is  made  that  tbe  defendant 
willfully,  unlawfully,  and  knowingly,  and  with 
intent  to  defraod  the  revenuea  of  tbe  Untted 
States  smuggled  into  the  United  States  prepared 
opium,  it  carries  with  it  a  direct  avermetit  that 
he  knew  that  tbe  duties  were  not  folly  paid,  aad 
that  he  was  seeking  to  bring  such  iroods  into  the 
United  States  withoot  their  Just  oontritMitkMi  la 
tbe  revenues. 

S.   Testimony  in  respect  to  a  oount  of  an  tndlot- 
meot  as  to  which  oount  tbe  defendant 
not  guilty,  if  erroneoua,  is  immatertaL 

7.  Where  a  party  has  letters  in  bis 
sworn  to  by  tbe  witnesses,  and  on  beine  notiflei 
to  produce  them  in  evidence  positively  dedam 
that  be  has  no  such  letters  and  never  bad 
parol  evidence  may  be  given  of  them. 

8.  When  a  competent  witneas  teattflea  that  a 
tain  writing,  which  be  produces,  was  reodved  bf 
bim,  and  that  tbe  defendant  admitted  that  beseol 
it  to  bim,  tbe  foundation  is  laid  for  the  lotrodn^ 
tion  of  the  writing,  although  It  be  doc  la  lbs 
handwriting  of  the  defendant 

0.  If  a  party  knowingly  permits  the  appropHatloa 
of  tbe  proceeds  of  smuggled  opium  to  bis  owa 
benefit,  dtber  in  the  payment  of  bis  drafls  or  la 
increasing  tbe  amount  of  his  account  aft  tbe  baak. 
such  facts  are  inconsistent  with  his  Inoooeoes  of 
tbe  oflenas  of  fadlitatlng  tbe  transportatioa  «f 
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IM  Mott,  ft&d  ltf«  eompetent  eyldenoe  of  bis 
loilt  to  be  left  to  tbe  jury. 

Kl  Where  tbe  court  In  Inttmotlnir  tbe  Jury  ai  to 
vhit  it  a  reesooable  doubt,  told  tbem  to  decide 
npoo  the  ttronirest  probabilities  of  tbe  case,  and 
that  those  probabilities  must  be  so  stronir  ss  to  ez- 
dode  reasonable  doubt,  this  was  no  error. 

11.  Tbe  defendant  oannotoomplain  of  an  Instruo- 
tkm  that  no  oonylotlon  can  be  bad  on  any  oount 
npported  by  only  tbe  uncorroborated  testimony 
oCtasooomplioe. 

[No.  698.] 
AfruiDee.S,e,lS94.    Deddsd  Jan.  B8, 1895. 

R  ERROR  to  the  District  Ck>urt  of  tbe  United 
itates  for  tbe  District  of  Oregon,  to  review 
a  Jodgment  of  that  court,  sentencing  tbe  de- 
feodaot,  William  Dunbar,  to  pay  a  fine  of 
flOOO,  and  to  be  imprisoned  for  tbe  term  of 
two  jears  upon  bis  conviction  of  the  crime  of 
■raggling.    Affirmed. 

Statement  bj  Mr.  Justice  Brewer: 
Od  July  14,  1898,  tbere  was  returned  into 
tbe  District  Court  of  the  United  States  for  the 
District  of  Oregon  an  indictment  against  the 
defendant,  William  Dunbar,  now  plaintiff  in 
error,  charging  him  in  five  counts,  under  sec- 
tkw  2866,  Key.  Stat,  with  the  crime  of  smug- 
rltog.  On  November  26,  1898,  tbere  was  also 
filed  in  tbe  aame  court  a  second  indictment 
charging  bim  in  nine  counts  with  a  violation 
of  section  8082,  Rev.  Stat. 

SectioD  2866  provides:  "If  any  person  shall 
koowingly  and  willfully,  with  intent  to  de- 
fraud tbe  revenue  of  the  United  States,  smug- 
gle, or  clandestinely  introduce,  into  the  Unit^ 
States,  any  goods,  wares,  or  merchandise,  sub- 
ject to  duty  by  law,  and  which  sbould  have 
loToiced,  wUhout  paying  or  accounting  for  the 
dnty,  .  .  .  every  such  person  .  .  . 
•ball  be  deemed  guilty.''  Tbe  cbarge  in  tbe 
third  coort  of  tbe  first  indictment  was  "that 
00  the  2nd  day  of  September,  1892,  in  tbe  state 
of  Oregon  and  in  tbe  district  of  Oregon  and 
witbin  the  jurisdiction  of  this  court,  the  said 
WHIiam  Dunbar  did,  on  the  steamsbsbip  Hay- 
tiaa  Republic,  a  steamship  plying  between 
the  port  of  Portland,  Oregon,  in  the  United 
8tale8,and  Vancouver.in  tbe  province  of  British 
187]  Columbia,  'Dominion  of  Canada,  will- 
folly,  uolawfully,  and  knowingly  and  with  in 
test  to  defraud  the  revenues  of  the  United 
8tate8,8muggle  and  clandestinely  introduce  into 
the  United  States,to  wit,into  tbe  state  of  Oregon 
and  witbin  the  jurisdiction  of  this  court,  and 
from  a  foreign  country,  to  wit.  the  province  of 
British  Columbia,  in  the  Dominion  of  Canada, 
certain  goods,  wares,  and  merchandise,  to  wit, 
a  large  quantity  of  prepared  opium,  being 
•boat  140O  pounds  of  prepared  opium,  tbe  ex- 
act number  of  pounds  beioe  to  tbe  grand  Jury 
nokoown,  of  the  value  of  |16,400,  subject  to 
dotf  by  law,  to  wit,  a  dntv  of  twelve  dollars 
($12)  per  pound,  and  which  sbould  have  been 
iofoiced,  without  paying  or  accounting  for 
iiid  duty  or  any  part  thereof  and  without  hav- 
ing said  opium  or  any  part  thereof  invoiced, 
oootrary  to  the  form  of  tbe  statutes  in  such 
cases  made  and  provided,  and  against  the  peace 
and  dignitv  of  the  United  States  of  America.** 
The  fourth  count  was  different  only  in  the 
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time  and  tbe  amount  of  opium  charged  to  have 
been  smuggled. 

Section  8082  is  as  follows:  "If  any  person 
shall  fraudulently  or  knowingly  import  or 
bring  into  tbe  United  States,  or  assist  in  so  do- 
ing, any  merchandise,  contrary  to  law,  or  shall 
receive,  conceal,  buy,  sell,  or  in  anv  manner 
facilitate  the  transportation,  concealment,  or 
sale  of  such  merchandise  after  importation^ 
knowing  the  same  to  have  been  imported  con- 
trary to  law.  such  merchandise  shall  be  for- 
feited and  the  offender  shall  be  fined,"  etc 
The  substance  of  tbe  second,  fourth,  and  fifth 
counts  of  the  second  indictment  was  that  tbe 
defendant  did  "willfully,  uolawfully,  and 
knowingly  and  with  intent  to  defraud  the  rev- 
enues of  the  United  States,  smuggle  and  clan- 
destinely introduce  into  tbe  United  States" 
certain  amounts  of  prepared  opium.  Tbe  ointh 
count  charged  that  "on  the  6th  day  of  Febru- 
ary, 189H,  said  William  Dunbar,  in  tbe  district 
of  Oregon  and  within  tbe  lurisdiction  of  tbia 
court,  did  willfully,  tmlawrully,  fraudulentlv, 
and  knowinglv  and  with  intent  to  defraud  the 
revenues  of  the  United  States  facilitate  tbe 
transportation  after  importation  of  a  large 
quantity  of  prepared  opium,  to  wit,  about  200 
pounds  of  prepared  opium,  tbe  exact  number 
of  pounds  beinff  to  the  grand  jury  unknown, 
which  preparecT'opium  was  subject  to  [188 
a  dntv  by  law,  to  wit,  to  a  duty  of  twelve  dol- 
lars ($12)  per  pound,  and  which  should  have 
been  invoiced,  and  which  prepared  opium  on 
said  6th  day  of  February,  1898,  bad  been 
knowing,  willfully,  unlawfully,  and  fraudu- 
lently brought,  imported,  smuggled,  and  clan- 
destinely introduced  into  tbe  United  States 
and  into  the  District  of  Oregon,  and  witbin 
tbe  Jurisdiction  of  this  court  from  a  foreign 
country,  to  wit,  from  the  province  of  British 
Columbia,  Dominion  of  Canada,  and  upon 
which  prepared  opium  no  duty  had  been  paid 
or  accounted  for  according  to  law,  and  none 
of  said  prepared  opium  baa  been  invoiced,  he, 
the  said  William  Dunbar,  then  and  there  well 
knowingly  that  no  duty  had  been  paid  or  ac- 
counted for  according  to  law  on  said  prepared 
opium,  and  that  none  of  said  prepared  opium 
had  been  invoiced,  and  that  the  same  and  the 
whole  thereof  had  been  unlawfully,  willfully, 
knowingly,  and  fraudulently  brought.  Im- 
ported, smuggled,  and  clandestinely  introduced 
into  the  United  States  and  into  the  District  of 
Oregon  from  said  foreign  country,  said  prov- 
ince of  British  Columbia,  in  said  Dominion 
of  Canada  as  aforesaid;  that  the  said  William 
Dunbar  did  then  and  there  facilitate  the  trana^ 
portation  of  said  opium,  after  importation,  b/ 
packing  the  same  in  trunks  and  causing  tha 
same  to  be  transported  as  baggage  from  Port- 
land, Oregon,  to  San  Francisco,  California, 


contrary  to  tbe 


of  statute  In  such  cases 


made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States." 

On  November  27,  1893.  tbe  court  made  an 
order  consolidating  the  two  cases  for  triaL 
Upon  the  trial  of  the  consolidated  cases  the 
Itiry  returned  -a  verdict  of  guilty,  as  charged 
in  the  six  counts  above  referred  to  of  the  two 
indictments.  A  motion  for  a  new  trial  hav- 
ing been  overruled,  judgment  was  entered 
sentencing  the  defendant  to  pay  a  fine  of 
flOOO,  and  to  be  imprisoned  for  a  term  of  two 
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years.  To  reverse  such  Judgment  and  sen- 
teDce,  the  defeodaDt  sued  out  this  writ  of 
error. 

Mr,  John  H.  Mitchell  for  plaintiff  in 
error. 

Mr,  Holmes  Conrad*  Assistant  Atty. 
Oen.^  for  defendant  in  error. 

189]  *Mr,  Justice  Brewer  delivered  the 
opinion  of  the  court: 

The  first  question  presented  for  our  consid- 
eration is  as  to  the  sufficiency  of  these  counts 
in  the  indictment.  The  description  of  the 
property  charged  to  have  been  smuggled  is 
'*  prepared  opium  .  •  .  subject  to  duty  by 
law,  to  wit,  the  duty  of  twelve  dollars  per 
pound." 

The  Revenue  Act  of  October  1,  1890  (26 
Stat  at  L.  567)  commonly  known  as  the  '*Mc- 
Elinle]^  Act*'  was  in  force  at  the  time  of  the 
commission  of  these  alleged  offences,  and  the 
only  clauses  in  it  in  terms  prescribing  a  duty 
on  opium  imported  from  foreign  countries  are 
paragraphs  47  and  48  of  section  1,  which 
read: 

"47.  Opium,  aqueous  extract  of,  for 
medicinal  uses,  and  tincture  of,  as  laudanum, 
and  all  other  liquid  preparations  of  opium,  not 
specially  provided  for  in  this  Act,  forty  per 
cent  ad  valorem. 

"  48.  Opium  containing  less  than  nine  per 
centum  ox  morphia,  and  opium  prepared  for 
smoking,  twelve  dollars  per  pound;  but  opium 
prepared  for  smoking  and  other  preparations 
of  opium  deposited  in  bonded  warehouse 
shall  not  be  removed  therefrom  without  pay- 
ment of  duties,  and  such  duties  shall  not  be 
refunded." 

The  contention  is  that  opium  is  dutiable 
only  in  certain  specified  forms  and  conditions, 
as  follows:  aqueous  extract  of  opium  for 
medicinal  uses;  tincture  of  opium,  as  lauda- 
num; all  other  liquid  preparations  of  opium 
not  speciallv  provided  for  in  the  Act;  opium 
containing  less  than  nine  per  centum  of  mor- 
phia; and  opium  prepared  for  smoking;  that 
there  is  nothing  known  to  the  revenue  law 
simply  as  '*  prepared  opium,"  and,  therefore, 
that  a  charge  of  bringing  in  "prepared 
opium"  without  anv  payment  of  duty  states 
nothing  which  the  law  prohibits.  It  is  true 
that  the  language  of  paragraph  48  is  *'  opium 
prepared  for  smoking,"  while  the  indictment 
reads  ^^prepared  opium,"  and  thus  does  not 
limit  the  description  by  stating  the  purpose  for 
which  the  opium  charged  to  have  been  smug 
1901  gled  was  prepared.  Opium  may,  *itT8 
•aid,  be  prepared  for  many  uses;  the  statute 
only  imposes  a  duty  on  "  opium  prepared  for 
smoking;"  hence  the  indictment  is  not  precise. 
as  it  must  be,  because  the  terms  of  description 
are  broad  enough  to  include  opium  prepared 
for  purposes  other  than  smoking,  and  not  sub- 
ject to  any  duty. 

But  although  these  are  purely  statutory  of- 
fenses, it  is  unnecessary  to  resort  to  the  very 
words  of  the  statute,  llie  pleader  is  at  liberty 
to  use  any  form  of  expression,  providing  only 
that  he  thereby  fully  and  accurately  describes 
the  offense;  and  the  entire  indictment  is  to  be 
considered  in  determining  whether  the  offense 
is  fully  stated.    The  argument  made  by  coun 
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sel  omits  to  notice  other  words,  which  clearly 
limit  any  generality  in  the  term  "preparni 
opium."  and  so  limit  it  as  to  bring  the  artid* 
charged  to  have  been  smuggled  within   the 
bounds  of  the  statute.    The  description  it  not 
merely  of  "prepared  opium,"  but  of   such 
opium  "  subject  to  duty  by  law,  to  wit,  the 
duty  of  twelve  dollars  per  pound."    In  other 
words,  the   defendant   is   charged   to   have 
smuggled  that  kind  of  prepared  opium  which 
is  sul:Hect  by  law  to  a  duty  of  twelve  dollars  a 
pound.  Turning  to  paragraph  48  wc  find  that 
"opium  preparied  for  smoking"  is  the  only 
*'  prepared  opium"  expressly  subject  to  such 
duty.    It   is   no  answer  to  this  to  say  that 
opium  containing  less  than  nine  per  ceot  of 
morphia  Is  also  subject  to  the  same  duty,  and 
that  the  term  "  opium"  In  this  clause  is  broad 
enough  to  include  both  crude  and  prepared 
opium.    For,  if  "  opium"  as  there  used  does 
not  exclusively  refer  to  crude  opium,  and  if 
opium  prepared  for  other  uses  than  that  of 
smoking  is, when  containing  less  than  nine  per 
rent  of  morphia,  subject  to  the  duty  of  twdfe 
dollars  a  pound,  "  prepared  opium,  subject  to 
duty  of  twelve  dollars  per  pound."  can  mean 
only  opium  prepared  for  smoking  which,  ine- 
spective  of  the  amount  of  morphia  cootaioed 
in  it,  is  sublect  to  that  duty,  or  opium  having 
less  than  nine  per  cent  of  morphia  and  pre- 
pared for  other  uses,  which  is  also  subject  to 
like   duty.      In    either  case    the    property 
chared  to  have  been  smuggled  is  properly 
withm  the  very  terms  of  paragraph  48. 

Further,  paragraph  48  is  not  the  statute  de- 
scribing the  offenses  and  imposing  the  penal- 
ties. Sections  2865  and  8082  *are  the  pen<[191 
al  sections,  and  the  description  in  the  one  ii 
*  'goods,  wares,  and  merchandise  subject  todutr 
bv  law,"and  in  the  other  simply '^mercbandne. 
While  in  an  indictment  under  those  sectioasit 
might  not  be  sufficient  to  use  only  those 
words  in  describing  the  property  charged  to 
have  l)een  smuggle^!,  because  they  are  too  gen- 
eral and  do  not  sufficiently  identify  the  prop- 
ertv,  yet,  any  words  of  description  wbicti 
malce  clear  to  the  common  understand inr  the 
articles  in  respect  to  which  the  offense  fi  il- 
leged  is  sufficient  There  can  be  no  doabt 
tiiat  the  defendant  knew  exactly  what  be  wsi 
charged  with  having  smuggled,  and  that  the 
description  was  so  precise  and  full  that  be 
could  easilv  use  a  Judgment  under  thew  is- 
dictments  in  bar  of  any  subsequent  prosecu- 
tion. It  is  true  some  parol  testimony  might 
be  required  to  show  the  absolute  identity  of 
the  smuggled  goods,  but  such  proof  is  ofica 
requisite  to  sustain  a  plea  of  once  in  Jeopardy. 
It  is  no  valid  objection  to  an  indictment  tint 
the  description  of  the  property  in  respect  to 
which  the  offense  is  charged  to  have  been  cod- 
mitted  is  broad  enough  to  include  more  tbtn 
one  specific  article.  Thus,  an  indictaest 
charging  the  larceny  of  "  a  horse,  the  prop* 
erty  of  A  B,"  is  not  overthrown  by  proof  tbit 
A  B  is  Uie  owner  of  many  horses,  any  ooe  of 
which  will  satisfy  the  mere  words  of  descrtp 
lion.  Tet.  to  make  available  a  Judgment  os 
such  an  indictment  in  bar  of  asubsequeot  proc^ 
ecution  something  beside  the  recorcf  might  be 
required  to  identify  the  property  mentioned ii 
the  two  indictments.  See  Unitti  BUtts  t. 
Glaflin,  18  Bhitchf.  17a    In  thai  case,  wbkb 
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wtf  ooe  of  smu^liDg,  the  descriptioD  war 
"certain  goods,  wares,  aod  merobnodise,  to 
vit:  six  capes  cootaiDiog  silk  goods  of  the 
Taloe  of  $^,000.  a  more  particular  descrip- 
tioD  of  which  is  to  the  jurors  unknown/'  and 
it  vss  held  sufBcient  The  rule  is  that  if  the 
dcirription  brings  the  property,  in  respect  to 
vbicb  the  offense  is  charged,  clearly  within 
ibe  icope  of  the  statute  creating  the  offense, 
tod  St  the  same  time  so  identifies  it  as  to  en 
aUe  the  defendant  to  fully  prepare  his  de- 
fcDie,  it  is  sufficient. 

Farther,  no  objection  was  made  to  the  suf- 
Ikinicy  of  the  indictments  by  demurrer,  mo- 
I02J  tion  to  quash,  or  in  any  other  *manner 
QDtil  after  the  yerdict.  While  it  may  be  true 
that  a  defendant  by  waiting  until  that  time  does 
Bot  waive  the  objection  that  some  substantial 
dement  of  the  crime  is  omitted,  yet  he  does 
wiive  all  objections  which  run  to  the  mere 
fonn  in  which  the  yarious  elements  of  the 
crime  are  stated,  or  to  the  fact  that  the  indict^ 
meat  is  inartificially  drawn.  If,  for  instance, 
tbe  description  of  the  proper^  does  not  so 
cleitly  identify  it  as  to  enable  him  to  prepare 
kis  defence,  he  should  raise  the  question  by 
some  preliminary  motion,  or  perhaps  by  a  de- 
mtod  for  a  bill  of  particulars;  otherwise  it 
may  properly  be  assumed  as  against  him  that 
be  IS  fnlly  informed  of  the  precise  property  in 
respect  to  which  he  is  charged  to  haye  yiolated 
tbe  law. 

lo  this  connection,  also,  reference  may  be 
made  to  section  1025,  Be  vised  Statutes,  which 
profides  that  *'no  indictment  .  .  .  shall  be 
deemed  insufficient  ...  by  reason  of  any  de- 
feet  or  imperfection  in  matter  of  form  only, 
which  shall  not  tend  to  tbe  prejudice  of  the 
defendant"  This,  of  course,  is  not  to  be  con- 
itnied  as  permitting  the  omission  of  any  mat- 
ter of  snbstance  ( United  States  v.  Carll,  105 
U.  8.  611  r26:  1125])  but  is  applicable  where 
tbe  only  defect  complained  of  is  that  some 
element  of  the  offense  is  stated  loosely  and 
withoat  technical  accuracy.  For  these  reasons 
we  are  of  opinion  that  the  first  and  principal 
challenge  of  the  indictment  cannot  be  sus- 
tained. 

A  second  objection,  which  is  made  to  all  of 
these  counts  with  the  exception  of  the  ninth  in 
the  second  indictment,  is  that  a  scienter  is  not 
tlleged.  But  one  good  count  is  sufficient  to 
niattin  the  judgment,  and  as  it  is  conceded  that 
the  ninth  is  not  open  to  the  objection,  it  is 
perhaps  unnecessary  to  consider  whether  the 
others  are  justly  exposed  to  such  criticism. 
Nevertheless,  we  have  carefully  examined 
them  and  are  of  the  opinion  that  to  none  is 
this  objection  well  taken.  They  char^  that 
the  defendant  ••  did  willfully,  unlawfully,  and 
knowingly,  and  with  intent  to  defraud  the 
revenues  of  the  United  Slates,  smuggle  and 
dandestinely  introduce,  into  the  United  States  " 
the  prepared  opium.  It  is  stated  in  1  Bishop 
Crim.  Proc.  (8d  ed.)  §  604,  that  "the  word 
•  knowingly '  or  *  well  knowing  *  will  supply 
193]the  place  of  a  positive  averment  *that  the 
defendant  knew  the  fact  subsequently  stated." 
And  to  like  effect  are  the  authorities  generally. 
The  languflge  of  the  indictment  quoted  ex- 
chides  tbe  idea  of  any  unintentional  and 
ignorant  bringing  into  the  country  of  prepared 
opinm  upon  which  the  duty  had  not  been 


paid,  and  is  satisfied  only  by  proof  that  such 
oiinginff  in  was  done  intentionally,  knowingly, 
and  with  Intent  to  defraud  the  revenues  of  tb*» 
United  Stales.  Indeed,  the  word  "smuggling," 
as  used,  carries  with  it  the  implicatioa  of 
knowledge.  In  3  Bouvier,  580,  smuggling  is 
defined:  "The  fraudulent  takine  into  n  r-  •->. 
try,  or  out  of  it,  merchandise  which  is lawfuDy 
prohibited."  And  such  is  tbe  general  uu^^ca- 
standing  of  its  meaning.  We  have,  therefore* 
both  tlie  use  of  a  term  which  implies  inten- 
tional misconduct  and  a  specific  averment  that 
what  was  done  was  done  will  fully,  knowingly, 
and  with  intent  to  defraud.  But  it  is  said 
that  there  should  be  a  specific  averment  that 
the  defendant  knew  that  tbe  duty  bad  not 
been  paid  on  the  opium,  and  in  support  of  that 
contention  United  States  v.  Carll,  eupra,  is  re- 
ferred to.  In  that  case  an  indictment  charging 
the  defendant  with  passing  a  counterfeited 
obligation  of  the  United  States  was  held  fatally 
defective  in  failing  to  allege  that  the  defend- 
ant knew  that  the  oblij^alion  was  counterfeited, 
and  this  notwithstanding  that  the  language  of 
the  indictment  closely  followed  tbe  words  of 
section  5481,  Revised  Statutes,  tbe  section  un- 
der which  it  was  found,  and  which  provides 
that  "every  person  who,  with  intent  to  de- 
fraud, passes,  utters,  publishes,  or  sells  .  .  . 
any  falsely  made,  forged,  counterfeited,  or 
altered  obligation,  or  other  securitv,  of  the 
United  States,  shall  be  punished,''^ etc.,  the 
court  sayin&r  that  "  knowledge  that  the  instru- 
ment is  forged  and  counterfeited  is  essential  to 
make  out  the  crime;  and  an  uttering,  with 
intent  to  defraud,  of  an  instrument  in  fact 
counterfeit,  but  supposed  by  the  defendant  to 
be  genuine,  though  within  tbe  words  of  the 
statute,  would  not  be  within  its  meaning  and 
object,"  But  tbe  analogy  between  tbe  two  cases 
is  not  perfect.  The  purpose  of  the  statute  in 
that  case  is  tbe  protection  of  tbe  bonds  or  cur- 
rency of  tbe  United  States,  and  not  the  punish- 
ment of  any  fraud  or  wrong  upon  indifiduals. 
Hence  it  is  not  sufficient  *lo  charge  [194 
that  a  party  is  trying  to  defraud  an  individual, 
and,  in  carrying  that  fraud  into  execution, 
uses  a  bond  or  note  of  the  United  Stales  which 
he  may  suppose  to  be  genuine,  but  which  in 
fact  is  counterfeit.  For  that  discloses  no 
criminal  intent  in  respect  to  the  bond  or  note, 
but  only  a  criminal  intent  as  a^rainst  the  indi- 
vidual sought  to  be  defrauded,  an  intent  which 
may  exist  independent  of  any  knowledge  of 
the  character  of  the  bond  or  note.  The  pur* 
pose  of  the  sections  under  which  these  indict- 
ments were  found  is  the  protection  of  the 
revenues  of  the  United  States,  and  while 
those  revenues  may  be  in  fact  lessened  by  one 
ignorantly  and  innocently  bringing  into  the 
country  property  subject  to  duty  upon  which 
the  dutv  is  not  paid,  there  can  be.no  intent  to 
defraudf  those  revenues  unaccompanied  by 
knowledge  of  the  fact  that  the  duties  have  not 
been  paid.  The  wrongful  intent  charged  it 
not  to  violate  the  revenue  laws  of  the  United 
States,  which  might  be  satisfied,  as  suggested 
by  counsel,  by  proof  that  defendant  wfiifully, 
knowingly,  unlawfully,  and  fraudulently 
failed  to  have  the  opium  invoiced  or  included 
in  the  manifest  of  tbe  cargo  of  tbe  steamship, 
or  to  pass  the  packages  containing  it  through 
the   customhouse,    or   submit   them   to   the 
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officers  of  the  rereDue  for  ezamioatlon.  An 
iDteDt  to  defraud  the  revenues  implies  ao  io- 
tent  to  deprive  such  revenues  of  something 
that  is  lawfully  due  tfapm,  and  there  can  be 
DO  such  intent  without  knowledge  of  the  fact 
that  there  is  something  due.  So,  when  the 
charge  is  made  that  the  defendant  wilfully, 
unlawfuUv,  and  knowingly,  and  with  intent 
to  defraud  ihe  revenues  of  the  United  States, 
smuggled  and  clandestinely  introduced  into 
the  United  States,  prepared  opium,  it  carries 
with  it  a  direct  averment  that  he  knew  that 
the  duties  were  not  fully  paid,  and  that  he  was 
seeking  to  bring  such  goods  into  the  United 
States  without  their  Just  contribution  to  the 
revenues.  For  these  reasons  we  think  that 
this  objection  to  the  indictment  also  fails. 

Again,  it  is  insisted  that  the  court  erred  in 
permitting  one  Nathan  Blum,  an  accomplice 
who  had  turned  state's  evidence,  to  give  tes- 
timony as  to  the  contents  of  a  letter  he  had 
written  to  the  defendant,  and  also  of  letters 
written  by  defendant  to  parties  in  British 
Columbia.  According  to  the  bill  of  exceptions 
1951*the  testlmonv  in  respect  to  the  first  letter 
was  given  by  the  witness  while  testifying  as  to 
the  third  count  of  the  second  indictment,  and, 
as  the  jury  found  the  defendant  not  ^uiliy  un 
der  that  count,  the  error,  if  error  there  was, 
may  be  considered  as  immaterial. 

With  reference  to  the  letters  written  by  the 
defendant,  the  witness  testified  that  they  were 
all  copied  in  the  letter-books  belonging'  to  the 
Merchant  Steamship  Company,  and  were  all 
in  the  possession  of  the  defendant.  Where- 
upon the  following  proceedings  were  had,  as 
•bown  bv  the  bill  of  exceptions: 

<*  Mr.  Clearin  (counsel  for  the  United  States): 
Counsel  says  they  have  not  had  any  notice. 
We  now  give  counsel  and  the  defendant  notice 
to  produce  these  letters  and  the  copies  they 
have— the  letters  written  to  Dunbar  and  letter- 
press copies  of  letters  written  by  him. 

*'Mr.  McQinn  (counsel  for  defendant): 
"  There  are  no  such  letters  in  existence  We 
have  not  got  any  such  letters. 

*'  Court:  If  you  have  the  letter  books  of  the 
comoany  you  can  produce  them. 

"Mr.  McGinn:  Does  your  honor  make  a 
ruling  on  the  request  of  counsel? 

'*  Court:  Tou  have  objected  to  this  evidence 
on  the  ground  that  he  baa  not  produced  these 
letters.  The  witness  says  they  are  in  the  let- 
ter-book itself  of  Dunbar  A  Company. 

"  Witness:  Yes.  sir. 

"  Court:  Counsel  has  notified  you  that  you 
may  produce  these  letter  books. 

*^  Mr.  McGinn:  We  have  no  such  letters  and 
never  have  had. 

"  Court:  Tou  may  produce  the  letter-books 
If  you  want  to." 

No  objection  was  made  to  the  time  or  man- 
ner in  which  this  notice  was  given;  no  sug- 
gestion that  the  defendant  wished  time  to  look 
over  the  letter-k>ooks  and  among  hia  papers  to 
tee  what  he  could  find  corresponding  in  any 
degree  to  the  description  given  by  the  witness. 
On  the  contrary,  the  positive  declaration  was 
that  he  had  no  such  letters,  and  never  had 
them.  Under  thoiie  circumstances  there  was  no 
«rror  in  permitting  the  witness  to  testify  as  to 
196]  what  he  *clumed  to  have  been  in  the  let- 
ters.   Accordinff  to  his  testimony  the  originals 
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or  the  letter-press  copies  thereof  were  io  the 
possession  of  the  defendant,  and  aa  the  defend* 
ant  failed  to  produce  them,  and  could  not  be 
compelled  to  produce  them,  the  door  was 
opened  for  secondary  evidence  rf  tbeir  coo- 
tents.  Of  course,  whether  any  such  letleis 
were  ever  written,  and  what,  it  written,  tbey 
contained^  presented  a  question  of  fact,  de- 
pending on  the  credilyility  of  the  witneas,  and 
that  question  of  fact  was  for  the  consideration 
of  the  Jury,  and  not  for  the  determination  of 
the  court 

A^in,  error  is  alleged  in  respect  to  the  ad- 
mission in  evidence  of  a  certain  telegram. 
The  facts  in  respect  to  this  matter  are  as  fol- 
lows: The  witness  Blum  was  stating  that  de- 
fendant telegraphed  certain  things  to  hioL 
An  objection  being  raised,  he  produced  a 
typewritten  telegram,  and  said  that  he  received 
it  from  the  defendant.  It  was  further  objected 
that  it  was  not  the  original,  the  one  prepared 
and  signed  by  the  defendant;  whereupon  the 
witness  testified  that  it  was  delivered  to  him 
by  the  telegraph  company,  and  that  be  afttf- 
wards  talked  with  the  defendant  about  it, 
who  confirmed  it,  and  admitted  that  he  had 
sent  it.  Thereupon  the  court  permitted  the 
telegram  to  be  read  in  evidence.  In  this  there 
was  no  error.  Whatever  may  be  the  mle  in 
other  cases,  an  admission  bv  defendant  that 
the  writing  which  is  offered  is  the  message 
which  he  sent,  is  sufiScient  to  Justify  ita  intro- 
duction in  evidence.  An  admission  as  to  a 
writing  is  like  an  admission  of  any  other  Ua, 
and  when  a  competent  witness  testifies  that  a 
certain  writing,  which  he  produces,  was  re- 
ceived by  him,  and  that  the  defendant  admit- 
ted that  he  sent  it  to  him,  he  has  laid  the  foun- 
dation for  the  introduction  of  the  writing, 
and  this  though  it  be  not  in  the  handwriting  of 
the  defendant 

Again,  it  is  objected  that  the  court  erred  ta 
permitting  a  witnesa,  Sigmund  Baer,  to  testify 
that  he  had  appropriate  the  prooceda  of  the 
sale  of  some  of  the  opium  charged  to  have 
been  smuggled,  in  part  to  take  up  a  draft  drawn 
the  paper  by  the  defendant, on  the  ground  that 
was  itself  the  best  evidence  as  to  the  putj  bj 
whom  it  was  drawn.  The  ^witness  at  [  lOt 
first  called  the  paper  a  note,  but  afterwards 
said  that  it  was  a  draft  drawn  by  the  defendant 
on  Blum,  and  was  held  by  a  bank  for  colleo- 
tion;  that  he  paid  the  money  to  the  bank, 
took  up  the  draft,  and  forwaraed  it  to  Blun. 
The  record  is  silent  as  to  whether  this  paper 
was  produced  in  evidence  or  not,  trat  even  if 
produced  it  would  not  disolose  by  whom,  or 
with  what  moneys  it  was  paid,  or  what  dis- 
position was  noade  of  it  after  pi^ymeot 
Those  were  independent  facts,  to  be  shown  by 
other  testimony,  and  it  was  not  error  to  par 
mit  the  witness  to  give  such  other  testinuMV. 
The  sulwtantial  matter  waathe  disposition  of 
the  moneys  realized  from  the  sale  of  the  opiam, 
and  the  witneas  who  handled  such  moneys 
was  competent  to  testify  as  to  the  dispositioa 
he  made  of  them.  Part  he  used  in  taking  up 
a  draft,  and  part  he  deposited  to  the  credit 
of  the  defendant  in  the  Anglo-Cattfonia 
Bank.  This  he  said  he  did  in  obedience  to  in- 
structions. Calling  the  paper  a  draft  drawn 
by  defendant  on  Blum  was  a  mere  general 
description,  and  as  the  reodpt  of  the  paper 
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aod  iti  flobaequent  traDsmissioii  to  Blum  were 
wly  ioddental  to  the  disposition  of  the 
m^ejs,  it  was  not  improper  to  thus  gener* 
ally  describe  it.  In  this  connection  we  may 
tioiice  the  following  instruction: 

"The  ninth  count  charges  the  defendant 
vHh  bsTiog  facilitated  the  transportation  of 
!00  pounds  of  opium  on  the  5th  day  of  Feb- 
nianr,  1892.  ifow,  this  is  the  o^ium  that  it  is 
cUimed  was  sold  probably  by  Sigmnod  Baer. 
I  tbiok  it  is  claimed  to  be  the  opium  sold  by 
%iDUDd  Baer,  as  is  claimed,  for  Dunbar 
aod  Blum.  Sigmund  Baer  testifies  that  Dun- 
bv*!  drafts  were  paid  out  of  the  sale  of 
ophun,  and  it  is  claimed  it  was  the  sale 
of  this  opium,  and  that  the  balance  of  the 
mooey  after  the  payment  of  the  draft  was 
deposited  to  Dunbars  credit.  If  that  is  so, 
tke  circumstances  would  be  inconsistent  with 
ianocence  on  the  part  of  Dunbar  of  this 
trusportation,  and  the  tendency  would  be 
to  coooect  Dunbar  with  it;  because  ordi- 
nuily  men  do  not  deposit  money  to  pay  the 
debit  of  other  people  or  deposit  it  to  the  credit 
of  other  people  unless  that  money  belongs  to 
thoae  people  and  there  is  some  understanding 
Dist  it  is  to  be  done.  Dunbar  has  denied  that 
1981he  has  any  *knowledgeof  any  transaction 
of  this  character.  Whether  this  denial  is 
oreroome  by  the  testimony  on  the  part  of  the 
goyeroment  is  left  to  your  Judgment." 

The  complaint  of  this  is,  mst,  that  it  mis- 
repseseots  the  testimony;  and,  second,  that  it 
attempts  to  enforce  as  an  absolute  conclusion 
from  such  testimony,  thus  misrepresented,  that 
which  is  only  a  possible  inference  therefrom. 
We  do  not  think  that  it  is  justly  exposed  to 
this  criticism.  It  refers  to  the  testimony  of 
the  witness  Baer,  and,  statine  that  the  def end- 
sot  denies  any  knowledge  or  the  transaction 
Si  testified  to  by  Baer,  submits  to  the  jury  the 
qacstioo  as  to  whether  this  denial  is  overcome 
1^  ^e  testimony  offered  by  the  government 
If  io  overcome,  and  the  jurv  And  Uiat  not  only 
was  the  mooey,  the  proceeds  of  the  sale  of  the 
smuggled  opium,  in  fact  applied  to  defendant's 
beoefit,  but  also  that  it  was  so  applied  with  his 
knowledge,  a  legitimate  Inference  would  be 
that  he  was  connected  with  the  importation, 
for  ordinarily  men  do  not  dispose  of  money  in 
the  manner  indicated,  unless  it  belongs  to  the 
party  for  whom  it  is  so  used.  This  instruc- 
tioo,  it  must  be  borne  in  mind,  is  given  in  ref- 
erence to  that  count  in  the  indictment  which 
charges  the  defendant  with  facilitating  the 
trsosportation  of  the  opium,  and  not  those 
which  charge  him  with  being  himself  the  party 
who  was  ^Ity  of  smuggling.  If  he  know- 
higly  permits  the  appropriation  of  the  proceeds 
of  the  smuggled  opium  to  his  own  benefit, 
eitber  in  the  payment  of  his  drafts  or  in  in- 
creasing the  amount  of  his  account  at  the 
bank,  he  is  helping  to  make  successful  the  un- 
Iswfol  venture,  and  certainly  those  facts  would 
be  inconsistent  with  the  idea  of  hia  entire  in- 
nocence in  respect  to  the  matter.  It  will  also 
be  borne  in  mind  that  this  instruction  is  not 
that  if  these  things  be  so  the  defendant  must 
be  found  euilty,  but  only  that  they  are  incon- 
sisteotwiui  his  innocence  in  respect  to  the 
transportation.  We  think  that  the  question 
of  fact  wss  fairly  left  (o  the  jury,  and  that 


the  inference  from  those  facts,  if  found 
against  the  defendant,  was  not  too  strongly 
stated. 

Again,  error  is  alleged  in  the  instructions  in 
respect  to  the  matter  of  reasonable  doubt.  It  is 
urged  that  the  court  failed  *toinstruct  the[199 
jury  as  to  what  constitutes  a  reasonable  doubt, 
and  that  in  speaking  of  it  it  used  the  term 
"strong  probabilities.**  Repeated  attempts 
have  been  made  by  judges  to  make  clear  to 
the  minds  of  the  jury  what  is  meant  by  the 
words  ''reasonable  doubt;"  but,  as  said  by  Mr. 
Justice  WoodB,  speaking  for  this  court,  fa 
MiUi  V.  United  8iate$,  108  U.  8.  804,  812  [26: 
i81,  484]:  ''attempts  to  explain  the  term  'rea- 
sonable doubt*  do  not  usually  result  in  making 
it  any  clearer  to  the  minds  of  the  lury."  And 
so.  when  the  court  in  this  case  said  to  the  jury, 
'*I  will  not  undertake  to  define  a  reasonnble 
doubt  further  than  to  sav  that  a  reasonable 
doubt  is  not  an  unreasonable  doubt — that  is  to 
say,  by  a  reasonable  doubt  you  are  not  to  un- 
derstand that  all  doubt  is  to  be  excluded;  it  is 
impossible  in  the  determination  of  these  ques> 
tions  to  be  absolutely  certsin.  You  are  re- 
quired to  decide  the  question  submitted  to  you 
upon  the  strong  probabilities  of  the  case,  and 
the  probabilities  must  be  so  strong  as  not 
to  exclude  all  doubt  or  possibility  of  error,  but 
as  to  exclude  reasonable  doubt,"  it  gave  all  the 
definition  of  reasonable  doubt  which  a  court 
can  be  required  to  give,  and  one  which  prob- 
ably made  the  meaning  as  intelligible  to  the 
jury  as  any  elaborate  discussion  of  the  subject 
would  have  done.  While  it  is  true  that  it  used 
the  words  "probabilities"  and  "strong  prob- 
abilities,*'yet  it  emphasized  the  fact  that  those 
probabilities  must  be  so  strong  as  to  exclude 
any  reasonable  doubt,  and  that  is  unquestion- 
ably the  law.  Hapt  v.  Utah,  120  U.  8.  480, 
489r80:708,  711];  C&m.  v.  Coetley,  118  Mass. 

It  is  further  objected  that  the  court  erred  in 
stating  to  the  jury  that  the  testimony  of  certain 
witnesses  was  of  the  character  of  corroborat- 
ing testimony,  that  is,  testimony  tending  to 
support  that  given  by  accomplices*  As  the 
record  fails  to  preserve  all  the  evidence,  either 
that  of  the  accomplices,  or  that  of  the  corrob- 
orating witnesses,  we  are  unable  to  say  from 
the  reference  thereto  made  by  the  court  in  its 
charge,  that  there  was  any  error  in  this  respect. 
So  far  as  we  can  gather  from  what  is  before  us 
it  would  seem  that  the  court  made  no  mistake 
inpointing  out  certain  items  of  testimony  ascor- 
roDoratory  to  that  furnished  by  the  accom- 
plices. One  purpose  *in  these  references.  [200 
as  stated  In  the  charge,  was  to  indicate  to  the 
jury  that  as  to  certain  counts  there  could  be  no 
conviction,  because  as  to  them  the  testimony 
was  only  that  of  an  accomplice  and  uncorrob- 
orated. Of  course  the  defendant  cannot  com- 
Slain  of  an  instruction  that  no  conviction  can 
e  had  on  any  count  supported  by  only  the  un- 
corroborated testimony  of  an  accomplice. 

These  are  the  substantial  questions  presented 
by  counsel.  We  have  examined  them  all  care* 
fully,  and  are  of  the  opinion  that  no  substantial 
error  appears  in  the  record.  The  judgment 
is,  therefore.  Affirmed. 


Mr.  Juiti€$  Ftold  dinentii 
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DELAWARE   A   HUDSON  CANAL  CO.. 
Plff.  in   Err.^ 

V. 

PENNSYLVANIA, 

(See  8.  C.  Beporter*8  ed.  200,  SQL) 

Tax  upon  railroad  eompany~~9tate  law — Fenn- 
iylvania  statute. 

The  state  of  PeoDsylvaola  oaonot  colloot  from  the 
Delaware  ft  Hudson  Canal  OoiD|>any  the  amount 
of  the  tax.  Imposed  under  the  statute  of  that 
state  upon  tiie  bonds  of  that  company,  issued 
and  sold  in  the  state  of  New  York  and  payable  in 
the  city  of  New  York  but  held  by  residents  of  the 
state,  because  of  the  failure  of  the  treasurer  of 
the  company,  when  payinur  the  Interest  on  said 
bonds  in  the  said  city,  to  deduct  therefrom  and 
return  into  the  state  treasury  of  Fconsylvauia, 
the  amount  of  such  tax. 

[No.  452] 
Submitted  Jan,  7, 1896.    Decided  Jan,  U,  1S96. 

r\  ERROR  to  the  Supreme  Court  of  the 
State  of  PeDDsvlvRDia  to  review  a  judgment 
of  that  court  amrming  the  judgment  of  the 
court  of  common  pleas  of  Dauphin  county 
in  that  state  against  the  Delaware  &  Hudson 
Canal  Company,  for  the  amount  of  a  tax  of 
three  mills  upon  bonds  issued  and  sold  by  thnt 
company  in  the  state  of  New  York  but  held 
by  residents  of  Pennsylvania.  Reversed  and 
cause  remanded  for  further  proceedings. 

Mr,  M.  E.  Olmsted,  for  plaintiff  in  error: 

The  tax  is  imposed  upon  toe  bolder  of  the 
bond,  but  the  treasurer  of  the  corporation, 
which  issued  it,  is  compelled  by  state  statute 
to  act  as  agent  or  the  officer  of  the  common- 
wealth for  ascertaining  the  residence  of  the 
owner  of  the  bond,  the  assessment  of  the  bond, 
and  for  the  collection  of  the  tax  by  wiibhold- 
ing  it  from  the  interest  due  1o  the  bondholder. 

Prior  to  the  year  1885  the  canal  company 
did,  in  pursuance  of  authority  conferred  upon 
It  by  the  New  York  statutes  which  constitute 
its  charter,  issue  mortgages  to  the  amount  of 
$15,878,000.  The  bonds  secured  by  these 
mortgages  were  issued  and  sold  by  the  com- 
pany iu  the  state  of  New  York  to  nonresidents 
of  Pennsylvania.  By  the  terms  of  the  bonds, 
•nd  of  the  mortgages  securing  them,  the  prin 
cipal  and  interest  was,  and  is,  payable  in  the 
dtv  and  state  of  New  York  at  the  general 
office  of  |the  comfmny,  and  the  interest  has 
there  at  all  times  been  paid  by  the  treasurer  of 
the  company,  who  is  a  resident  of  the  state  of 
New  York.  They  are  all  coupon  bonds  and 
neither  bonds,  coupons  nor  mortgages  contain 
any  provision  for  withholding  any  state  tax  or 
for  any  deduction  whatever  and  in  paying  the 
interest  which  accrued  on  said  bonds  in  the 
year  1890,  the  treasurer  of  the  company  did 
Dot  assess  and  deduct  for  the  state  of  Pennsyl- 
vania any  tax  but  paid  the  interest  coupons  in 
full. 

Although  originally  issued  to  retldents  of 
New  York,  it  appeared  that  in  the  year  1890 
$219,000  of  said  bonds  were  owned  by  resi- 
dents of  Pennsylvania.    The  auditor  general 


and  state  treasurer  of  said  state  thcreapoo 
settled  an  account  against  the  company  for 
$624.15,  being  a  tax  of  three  mills  upon  tbe 
said  bondu,  less  a  commission  of  $82.85  which 
tax  was  claimed  to  be  due  from  said  ccmpainr 
under  the  fourth  section  of  tlie  Pennsylraou 
act  of  June  30,  1885.  From  this  accotint,  as 
permitted  by  the  laws  of  PennsylvaDia,  tbe 
companv  appealed  to  the  court  of  common 
pleas  of  Daunhin  county,  which  court,  sus- 
taining the  claim,  entered  judgment  against 
the  company,  from  which  an  appeal  was  en- 
to  the  supreme  court  of  Pennsylvania,  bj 
which  tribunal  the  judgment  of  the  trial  court 
was  affirmed,  whereupon  this  writ  of  error 
was  taken. 

Messrs,  James  A*  Stranahan,  Deputy 
Atty.  Gkn.  and  W.  U.  Hensel,  Atty.  Gen.  of 
Petinsylvania,  for  defendant  in  error: 

The  Delaware  ft  Hudson  Canal  Com  pan  j 
was  held  liable  in  the  trial  court,  whose  Judg^ 
ment  was  affirmed  by  the  supreme  court  of 
Pennsylvania,  for  the  amount  of  a  tax  of  three 
mills  upon  bonds  originally  issued  and  sold  bj 
the  company  in  the  state  of  New  York,  but 
held  in  the  year  1890  by  residents  of  Pennsyl- 
yania.    The  tax  was  imposed  upon  the  bond- 
holders.    The  liability  of  the  company  was 
maintained  because  of  the  failure  of  its  treas- 
urer, when  paying  interest  in  the  city  of  Kew 
York,  to  deduct  therefrom  the  amount  of  the 
tax  and  pay  the  same  into  the  stale  treasury 
of  Pennsylvania.    The  company,  which  is  a 
corporation  of  the  state  of  Kew  York,  eoo- 
structed  a  portion  of  its  improyements  wlihia 
the  limits  of  Pennsylvania,  in  pursuance  of 
certain  statutes  of  that  state  dedning  the  terms 
and  conditions  upon  which  they  might  be  so 
constructed.    In  its  original  appeal  and  in  its 
assignment  of  errors  the  company  denies  tbe 
authority  of  the  state  of  Pennsylvania  to  im- 
pose upon  it  or  its  treasurer,  when  pajiag 
inierest  in  New  York  the  duty  of  assessing 
and  collecting  this  Pennsxlvania  slate  tax.-and 
further  uiges  that  the  imposition  upon  it  for 
this  duty  as  a  further  condition  to  its  ddog 
business  in  Pennsylvania  works  an   impair- 
ment of  the  obligation  of  the  contract  contaiocd 
in  the  original    legislation  in  pursuance  of 
which  it  entered  tbe  state  and  constructed  its 
works.    The  assignments  of  error  raise  tub 
stantially  the  same   questions  as  were    pre- 
sented to  this  court  in  New  York,  L,  E.  (ft  W, 
R  Co,  v.  Pcnnst/itania,  153  U.  8.  (»8  (Ii8:  84(1) 
By  reference  to  the  record,  it  will  appear  that 
in  the  trial  court  and  in  the  supreme  court  of 
Pennsylvania  the  two  caaes  were  considrrcd 
identical  in  principle.    It  is  conceded  by  tbe 
commonwealth  that  there  is  do  substantia]  dis 
tinction  between  them.    Tbe  above  case  was 
thoroughly  and  fully  discussni   upon  either 
side,  and  the  commonwealth  of  Pennsylvania, 
having  nothing  further  to  add  to  its  views  ss 
then  presented,  respectfully  submits  the  esse 
at  bar  for  such  action  as  to  this  honoratrfe 
court  may  seem  proper. 

Thb  Chief  Josticr:  Judgment  reyeraed 
with  costs  upon  the  authority  of  New  Tork^  L, 
RdhW.R,  Co,  y.  PennsyUanin,  158  U.  8.  6» 
(88:  846)  and  cause  remanded  for  further  pro- 
ceedings consistent  with  the  opinion  in  that 
case. 
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SAMUEL  LAZARUS,  I%t,  in  Err.. 

JOHN  J.  PHELPS,  m  al.,  Exts.,  etc. 

<8ee  &  a  Beporter*9  ed.  20e-e07^ 

Pmmian,  when  pretumed  to  continue^formtr 
jndffment — error  in  charge— reeotery  of  rental 
talui. 

L  ?<mmA<m  of  real  propertj  onoe  proven  to 
exirt  is  precumed  to  continue. 

i  To  establish  poMessIon  of  lands  in  the  defen- 
duit.  the  record  of  a  former  judgment  in  favor 
of  the  same  plaintiff  a^rainst  the  same  defendant, 
fbrth^  ttw»  and  occupation  of  the  same  lands,  is 
CMnpetentw 

t  Where  a  party  was  not  prejudiced  by  an  error 
in  the  charge  to  the  jury,  he  has  no  right  to  oom- 
liliin. 

i  Where  defendant  bad  enjoyed  the  exclusive 
Qse  and  occupation  of  plaintifTs  lands  and  bad 
itocked  them  to  their  full  capacity,  plaintiff  is 
eotitled  to  recover  the  entire  rental  value  of  the 
knds  for  grudng  purposes,  and  in  such  case  it 
voald  be  irrelevant  to  charge  the  jury  that  de- 
feodaot  was  only  liable  for  the  part  of  the  grass 
eooBumed  by  his  own  stock. 

[No.  105.] 

ArfuedDee,  If,  1894.    Decided  Jan.  28,  1895, 

r\  ERROR  to  the  Circuit  Court  of  the 
Uoifed  States  for  the  Northern  District  of 
Texas,  to  review  a  jadgment  for  plaintiff  in  a 
•ait  commenced  by  William  Walter  Phelps 
afiiost  Samuel  Lazams,  to  recover  the  rental 
nloe  of  lands  in  Texas.    Affirmed. 

Statement  by  Mr,  Jnetiee  Brown: 
This  was  an  action  originally  begun  by 
William  Walter  Phelps  to  recover  of  the  plain- 
tiff in  error,  Samuel  Lazarus,  the  rental  value 
of  186,880  acres  of  land  in  Texas,  from  Febra- 
uy  5, 1890,  at  8  cents  per  acre.  The  allegor 
tioQ  of  the  petition  was  that  defendant  per- 
mitted large  herds  of  his  cattle  and  horses  to 
fX^n  upon  plaintiff's  lands  and  used  them  for 
ptflturage  for  other  cattle,  for  which  he  re- 
cci?ed  hire. 

Tbeefidence  showed  that  Phelps  was  the 
owiier  in  fee  simple  of  149,716  acres  of  land 
ntnatedin  four  different  counties  in  Texas. 
The  land  was  in  sections  of  640  acres  each,  al- 
ternatiDg  with  like  sections  owned  by  the 
public  school  fund  of  Texas,  plaintiff  owning 
the  odd  cumbered  and  the  fund  owning  the 
e?en  numbered  seclioDS.  In  July,  1887,  de- 
feodaot  Lazarus  rented  from  the  state,  for 
four  years  from  that  date,  the  alternate  sections 
of  land  so  owned  by  it.  Prior  to  the  time  of 
Lazarus'  lease,  Phelps  had  a  much  larger 
qoADtitj  of  land,  but  before  the  trial  had  sold 
JD.OOO  acres. 

208]  'Plaintiff's  lands  had  been  rented  to 
Curtis  aod  Atkinson  upon  a  lease  which  expired 
on  April  15.  1887.  Curtis  and  Atkinson  built 
wire  fences  around  the  land,  or  a  greater  por- 
^  of  it,  enclosing  both  the  lands  owned  by 

Hon.— ^  to  metne  profiU^  when  reeoverdbU,  see 
Mte  to  Green  t.  Biddle,  ft:  M7. 

itcQUMtM  of  adverse  posMwioii,  see  notes  to  Bt- 
eard  ?.  WUiiama,  6e  W;  and  Ewlng  v.  Burnett,  9: 

IM  U.  S. 


the  plaintiff  and  those  owned  by  the  state, 
wbicli  were  subsequently  leased  to  defendant. 
The  fence  was  partly  upon  plaintiff's  land, 
and  partly  upon  the  school  land.  Phelps  had 
no  cattle  within  the  enclosure,  but  the  settlers, 
some  150  in  number,  had  about  8,000  head  ox 
cattle  running  at  large,  and  mingling  with  de^ 
fendant's  cattle.  Defendant  had  within  the 
enclosure  a  number  of  cattle  estimated  by  the 
witnesses  ut  10.500  head. 

Plaintiff  introduced  testimony,  which  was 
objected  to.  showing  that  on  September  17, 
1888,  he  had  instituted  a  suit  similar  to  this 
one,  against  the  defendant,  and  on  February 
5,  1890,  recovered  a  judgment  for  the  use  an^ 
occupation  of  the  land  to  that  date.  Plaintiff's 
evidence  tended  to  show  that  the  land  bad 
been  stocked  to  its  full  capacity.  Defendant's 
evidence  tended  to  prove  the  contrary.  Plain- 
tiff also  offered  evidence  showing  the  value  of 
the  Jand  for  (grazing  purposes,  during  the  time 
covered  by  this  suit,  to  have  been  foxir  cents 
per  acre  per  annum,  or  $5988.14.  The  trial 
resulted  in  a  verdict  and  jjudgment  for  plaintiff 
in  the  sum  of  $5460.82.  Defendant  thereupon 
sued  out  this  writ  of  error. 

J/r.  F.  C.  Dillard  for  plaintiff  in  error. 
Mr.    Leieh    Robinson     and     Leake* 
Henry  Ss  Reeves,  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  tbe  court: 

A  similar  case  between  the  same  parties  was 
before  this  court,  and  is  reported  in  152  U.  S.  81 
[38:  868].  In  that  case  the  rental  value  of  tbe 
same  lands  from  April  15,  1887,  to  February 
5,  1890,  was  recovered  and  the  judgment  sus- 
tained by  this  court. 

1.  The  first  error  assigned  is  to  tbe  introduc- 
tion of  the  record  of  that  case.  The  proof  was 
that  on  September  17,1888.»plaintiff  insti  [204 
tuted  a  suit  in  the  same  court,  upon  a  petition 
containing  allegations  similar  to' those  in  tbis 
case,  against  the  defendant  for  the  use  of  the 
land  after  the  expiration  of  the  Curtis  and  At- 
kinson lease,  and  in  such  suit  recovered  judg- 
ment for  the  use  and  occupation  of  said  lands  up 
to  February  5, 1890;  in  the  sum  of  $8417.  This 
evidence  was  offered  to  establish  the  fact  that 
defendant  did  have  exclusive  possession  of 
said  land  as  charged  by  plaintiff,  and  to  show 
that  plaintiff  had  claimed  for  the  use  and  value 
of  his  land  from  the  time  of  the  original  oc- 
cupation of  the  samb  by  the  defendant. 

If  this  had  been  a  mere  action  of  trespass  on 
lands,  although  tbe  trespass  was  a  continuous 
one,  it  might  well  be  said  that  proof  that  cer- 
tain trespasses  were  committed  upon  divers 
days  and  times  before  a  certain  date  had  no 
legal  tendency  to  prove  that  the  same  tres- 
passes continued  beyond  that  date.  But  the 
petition  in  that  case,  which  is  admitted  by  the 
bill  of  exceptions  to  have  been  similar  to  the 
one  filed  in  the  case  under  consideration, 
averred  not  only  tbat  defendant,  without  law- 
ful authority  and  by  force  of  arms,  entered 
upon  such  lands,  and  pastured  bis  cattle  tbere» 
but  that  during  the  whole  of  said  time  he  con- 
verted the  said  land  to  his  own  use,  and  ap- 
propriated and  took  to  himself  all  its  benefits; 
that  at  the  expiration  of  the  lease  to  Curtis 
and  Atkinson,  the  said  Lazarus,  defendant, 
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purchased  all  the  cattle  of  the  said  Curtis  and 
Atkiuson,  which  were  then  ruoDiDir  upon  the 
said  lands ;  that  defendant,  insteacf  of  surren- 
dering said  lands  to  the  sdd  plaintiff,  as  the 
■aid  Curtis  and  Atkinson  were  bound  to  do, 
maintained  possession  thereof,  and  has  since 
maintained  the  fence  around  the  whole  of  said 
lands,  excluding  others  and  the  catlleof  others 
therefrom,  and  **?iathM,  and  i$  now  holding, 
the  exelvsive  poaeman  of  the  aams  to  Am  own 
iue  and  benefit."  In  other  words,  the  basis  of 
the  petition  was  not  only  the  depasture  of  these 
lands,  but  the  exclusive  use  and  occupation  of 
the  same.  The  verdict  and  judgment  in  that 
case  settled  the  fact  that  the  defendant  was  in 
the  use  and  occupation  ot  said  lands  up  to  Feb- 
ruary 5,  1800,  and,  in  the  absence  of  evidence 
to  the  contrary,  such  possession  would  be  pre- 
205]sumed  to  continue  after  that  date.  *Pos- 
session  of  real  property  once  proven  to  exist  is 
presumed  to  continue.  Brown  v.  King,  5  Met. 
173 ;  Oray  v.  Finch,  28  Conn.  495;  Ourrier  v. 
GaU,  9  Allen,  522;  Smith  v.  Hardy,  86  Wis. 
417;  Bayard  ▼.  Cotrfax,  4  Wash.  C.  C.  8a  As 
the  evidence  was  offered  to  establish  exclusive 
possession  in  the  defendant,  we  think  the  rec- 
ord of  the  former  judgment  was  competent 

2.  Exception  was  a&o  taken  to  the  charge  of 
the  court  that,  if  the  Jury  believed  from  the 
evidence  that  since  February  5, 1890,  the  de- 
fendant had  possession  of  the  lands  of  Uie 
plaintiff  within  said  enclosure,  and  claimed 
and  exercised  the  exclusive  use  and  enjoy- 
ment of  plaintilTs  lands  for  grazing  purposes, 
and  attempted  to  exclude  others  therefrom, 
either  by  maintaining  fences  or  line  riding,  or 
by  force  through  his  employes,  or  by  any  or 
all  these  means,  then  they  should  find  for 
the  plaintiff  such  sum  as  the  evidence  showed 
the  reasonable  value  of  the  use  and  occupation 
of  plaintiff's  lands  so  had  by  defendant  for 
grazing  purposes,  from  said  6th  day  of  Feb- 
ruary. 1890,  to  the  date  of  triaL  Defendant 
excepted  to  this  charge  on  the  ground  that  an 
attempt  to  exclude  strangers  from  the  pasture 
would  not  render  him  liable,  there  beins:  no 
attempt  to  exclude  plaintiff  or  any  one  claim- 
ing under  him. 

Had  all  the  lands  within  the  enclosme  be- 
longed to  the  plaintiff,  the  action  of  ihe  de- 
fendant, in  excluding  others  therefrom,  would 
have  been  evidence  ^om  which  the  jury  might 
reasonably  infer  that  defendant  claimed  the 
exclusive  right  of  possession  of  the  lands;  but 
the  argument  is  that,  as  the  iJternate  sections 
had  Men  leased  by  the  defendant,  he  had  a 
lawful  right  to  exclude  everr  one  from  the 
enclosure,  so  far  as  he  had  leased  it,  except 
the  plaintiff  or  his  lessees,  and  as  he  could  not 
exclude  others  from  his  own  lands  without 
also  excluding  them  from  the  plaintiff's,  the 
court  erred  in  leaving  this  fact  to  the  iury  as 
an  assertion  of  an  exclusive  right  to  the  pos- 
session of  plaiotifTs  lands.  He  had  as  much 
right  as  the  plaintiff  to  exclude  strangers  from 
the  enclosure,  since  in  depasturing  plaintiff's 
lands,  they  would  also  depasture  his  own. 
But  the  decisive  answer  to  this  argument  is  that 
the  proposition  ot  the  court  was  not  laid  down 
200]  in  the  alternative,  *that  is.  that  if  the 
defendant  exercised  the  exclusive  use  and  en- 
joyment of  the  plaintiff*s  lands,  or  attempted 
to  exclude  others  therefrom,  he  would  be  liable; 
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but,  after  charging  them  that  they  most  flod 
an  exclusive  use  and  enjoyment  of  the  lands 
by  the  defendant,  the  court  added  a  farther 
requirement,  which  appears  to  have  been  no- 
necessary,  that  they  must  also  find  that  he  had 
attempted  to  exclude  others  therefrom.     Per- 
haps, however,  all  that  was  tneant  was  to  call 
the  attention  of  the  jurv  to  this  fact  as  tending 
to  prove  a  claim  of  exclusive  possession.     The 
court  evidently  proceeded   upon   the  theory 
that,  under  the  pleadings  in  the  case,  the  plain- 
tiff could  only  recover  by  showing  an  exda- 
sive  use  and  enjoyment  of  his  lands  by  the 
defendant,  and  that  it  was  not  enough  simply 
to  show  that  he  had  pastured  certain  of  hn 
cattle  there,  without  also  showing  that  he  had 
stocked  the  lands  to  their  full  capacity.    In 
this  view,  it  was  qtiite  unnecessary  to  aad  the 
instruction  that  they  must  further  find  that  he 
had  attempted  to  exclude  others  tlierefrom; 
but  this  took  nothing  from  what  the  coon  had 
previously  charged,  and  was  an  instruction  of 
which  the  plaintiff  rather  than  the  defendant 
had  a  right  to  complain.    It  added  to  the 
plaintiff's  burden  of  showing  an  exclusive  en- 
joyment of  his  lands,  that  of  showing  the  de- 
fendant had  alsoattempted  to  exclude  strangerL 
But  it  did  not  relieve  him  from  the  duty  of 
showing  such  exclusive  use  and  enjoyment 
In  other  words,  the  defendant  was  not  prejn- 
diced  by  the  error  and  has  no  right  to  com- 
plain.   Lancoitor  v.  OoUim,  115  U.  6.  222 
[29:  878]. 

8.  In  this  connection,  too,  defendant  re- 
quested the  further  charge  that  where  several 
persons  owned  separate  tracts  of  land  in  the 
same  enclosure,  each  one  has  the  right  to 
place  enough  stock  therein  to  consume  the 
grass  upon  his  part  of  the  landa,  and  is  not 
liable  to  the  others  therefor;  but  if  he  placrt 
therein  more  stock  than  his  part  of  the  lainl 
will  reasonably  maintain,  he  will  be  liable  tc 
the  other  owners  for  the  excess,  and  no  moce 
and  also  that  if  the  jury  believed  from  the  evi 
dence  that  plaintiff  s  grass  was  consumed  bj 
stock  of  defendant's  and  otlier  persons,  tbeo 
defendant  would  only  be  liable  for  the  part 
consumed  by  his  own  stock,  to  be  asoertauied 
by  apportioning  *the  total  damage  in  the  [807 
proportion  that  the  number  of  his  stoc^  bean 
to  the  total  number  doing  the  damage. 

But,  as  already  stated,  the  court  pnl  the 
whole  liability  ox  the  defendant  npon  tbc 
theory  that  he  had  enjoyed  the  exclusive  an 
and  occupation  of  plaintilTs  lands,  and  hsfi 
stocked  them  to  their  full  capacity.  If  tbiibe 
so  (and  there  was  evidence  to  that  effect)  tbeo 
undoubtedly  plaintiff  would  be  entitled  to  r^ 
cover  the  entire  rental  value  of  the  lands  tor 
grazing  purposes.  If  it  were  not  so,  then  on 
aer  the  charge  of  the  court  the  plaintiff  ooak) 
recover  nothing,  though  defenoant  may  bsfc 
pastured  thousands  or  his  cattle  upon  these 
lands.  Whether  the  court  was  correct  in  its 
view  that,  under  the  pleadings,  plaintiff  cooKl 
not  recover  for  a  partial  depasturage  of  bi$ 
lands,  is  quite  immaterial,  since  if  the  Joit 
had  found  such  partial  depasturace  it  woold 
have  been  their  duty,  notwithstanding,  tobsvc 
returned  a  verdict  for  the  defendant.  Id  tbr 
opinion  of  the  court,  the  whole  obUgatloo  of 
the  defendant  rested  upon  the  fact  that  be  bt^^ 
stocked  the  plaintiff's  lands  to  the*'  '-^^  ' 
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fttdtj,  tDd  had  thus  enloyed  their  exclusive 
jm  and  occupation.  The  charge  requested 
wts.  therefore,  irrelevant. 

Tkm  wi$  no  error  in  the  action  of  (he  court, 
chd  iU judgment  ie,  Vurefore,  ajprmedm 


Be  LOUIS  F.  STREEP,  Petitioner. 

iSeeS.  0.  Beporter*!  ed.  807, 206.) 

M^ndamua,  tchen  denied. 


Wbea  a  Jadffe  baa  already  settled  and  signed  a  blU 
of  exceptiona,  a  mandamus  will  not  be  issued  to 
compel  him  to  resettle  the  same.  On  afBdaWts  that 
the  bill  of  exceptiona  as  settled  and  signed  is  in- 


[Original] 

^hmitted  Jan.  Ml,  1896.    Decided  Jan.  t8, 

1896. 

PETITION  that  a  rule  he  granted  for  a  mair 
damua  requiring  Hon.  Charles  L.  Benedict, 
presiding  and  acting,  as  Jud^e  of  the  Circuit 
Court  of  the  United  States  of  America,  for  the 
Sootbem  District  of  New  York,  to  resettle  the 
bill  of  exceptiona  in  the  case  of  the  United 
Statet  V.  Louie  F.  Streep,  according  to  the  truth, 
u  appears  bv  the  testimony  taken  on  the  trial 
of  laid  LouisP.  Streep.    Denied. 

Mr.  ^rank  Warner  Angd,  for  petitioner* 

Statement  by  the  Ohibf  JumoB: 
This  was  an  application  by  Louis  F.  Streep 
for  leave  to  file  a  petition  for  a  mandamus  re- 
qpirioe  the  judge  of  the  District  Court  of  the 
CDitedfSutes  for  the  Eastern  District  of  New 
York,  acUng  as  judge  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  to  resettle  the  bill  of  exceptions  in 
a  certain  cause  lately  pending  in  said  circuit 
court,  and  tried  before  that  judge,  wherein 
tlie  United  States  were  plaintiffs  and  Louis  F. 
8treepwas  defendant,  as  to  a  certain  request 
to  charge,  "according  to  the  truth  as  the  same 
sppears  bv  the  stenographer's  minutes  taken  on 
the  tneHj'in  respect  of  which  request  to  charge 
alBdafiU  to  the  effect  that  the  bill  of  excep- 
tions as  settled  and  signed  by  the  judge  was 
iacorrect  accompanied  Uie  application. 

Applicant  had  previously  moved  in  the  cir- 
coit  court  for  such  resettlement  of  the  bill  of 
excepUoiia»  and  the  motion  had  been  denied. 

Thb  Ohibv  JusnoB:  The  application  for 
lesfe  to  file  a  petition  for  mandamus  is  denied 
Braditreet  v.  Thomae,  20  U.  a  4  Pet  102  [7 
7961:  Bi  parte  Ohauteaugav  Ort  dLOo.  128 
U.  8.  644,  657  [82:  608,  618]. 


JONATHAN  LINDSAY    bt  al„  Plff^  i% 

Shrr.t 
e. 

SAMUEL  TURNER  bt  al.,  heirs  at-law  of 
Jakb  Bukgess,  deceased. 

(See  &  a  **IAmdaaig  v.  Burveas,**  Reporter's  ed.  806- 

ao.) 

Appeal-'-ereeptume. 

Where  errors  are  asstgned  to  portions  of  the  charge 
to  the  Jury,  but  no  exoeptions  are  preserved 
thereto,  no  questions  are  raised  for  the  consider- 
ation of  this  court  thereon. 

[No.  191.] 

Submitted  Jan.  26, 1896,  Decided  Jan.  28,189$. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee, 
to  review  a  judgment  in  ejectment,  in  favor  of 
Jane  Burgess,  plaintiff,  against  Jonathan  Lind- 
say et  oL  defendants,  for  the  recovenr  of  the 
possession  of  5000  acres  of  land  in  Campbell 
county,  Tennessee.    Affirmed, 

In  this  court  two  errors  only  are  assigned 
and  relied  upon  for  reversal:  1st.  The  court 
erred  in  charging  the  jury  that  the  grant  relied 
on  by  plaintiff  below  vested  title  to  the  land 
in  her  ancestor  solely.  2d.  The  court  erred 
in  charging  the  jury  that  the  tax  deed  relied 
on  by  defendants  is  void  upon  its  face;  but 
there  were  in  the  record  no  exceptiona  to  such 
instructions. 

Mesere,  W.  A«  Hendergon  and  Leon 
Jourolmon  for  plaintiff  in  error. 

Meesre.  W.  P.  Washburn  and  Jerome 
Templeton  for  defendant  in  error. 

Thb  Chief  Justicb:  Errors  are  assigned 
to  certain  portions  of  the  charge  to  the  jury  in 
this  case,  but  no  exceptions  were  preserved 
thereto,  and  no  question  otherwise  raised  for 
our  consideration.  The  judgment  iether^ore 
affirmed. 


Hon.— .li  to  when  mandamm  w(a  lamie^eot  note 
to  iraonj  V.  8ilUman«  4:  ML 

'^tofliandamiii  to  control  inferior  eourCs;  dCssre- 
Moa.  tee  note  toExparte  Morgan, ».  18S. 
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POSTAL  TELEGRAPH  CABLE  00.  fff. 

in  Err., 

f>. 

CITY  OP  BALTIMORE. 

(Bee  8. 0.  Beporter*s  ed.  ao,  211.) 

Charge  to  telegraph  company  for  uting  street 

The  oitf  of  Baltimore  has  the  right  to  cliaTge  a 
telegraph  company  for  the  use  of  its  streets  hg 
telegraph  poles  erected  therein, 

[No.  828.] 

Submitted  Jan.  21, 1896.    Decided  Jan.  98, 1896. 

IN  ERROR  fai  the  Court  of  Appeals  of  the 
State  of  Maryland,  to  review  a  judgment 
of  that  court  affirming  the  judgment  of  the 
Court  of  common  pleas  of  fialtimore  city,  in 
favor  of  the  dty  of  Baltimore  plaintiff,  againsi 
the  Postal  Telegraph  Cable  Company,  defend- 
anty  for  the  amount  of  the  annual  rental  fee 
for  the  use  of  the  streets  of  Baltimore,  of  $2 
per  pole,  for  609  telegraph  poles  owned  by  d^ 
fendant  and  located  in  and  occupying  a  portion 
of  the  public  streets  of  Baltimore.  On  motion 
to  dismiss  or  affirm.    Affirmed 


BUPRKMB  COUBT  OF  THE  UkITBD  STATfi8. 
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Statement  from  brief  of  defendant  in  error: 

This  was  an  action  at  law  brought  by  the 
public  municipal  corporation  of  the  city  of 
Baltimore,  in  the  state  of  Maryland,  defendant 
in  error,  against  the  Postal  Telegraph  Cable 
Company,  plaintiff  in  error,  a  corporation  cre- 
ated under  the  laws  of  the  state  of  New  York, 
in  the  court  of  common  pleas  of  Baltimore 
city,  a  court  of  original  common  law  jurisdic- 
tion, to  rccoTer  the  sum  of  $l,0l8  wjth 
interest  from  the  15th  day  of  June,  1898,  the 
same  being  an  annual  rental  fee  for  the  use  of 
the  streets  of  Baltimore  of  $2.00  per  pole  for 
609  telemph  poles,  which  were  owned  by  the 
plaintiff  in  error,  and  located  in  and  occupy- 
ing a  portion  of  the  public  streets  of  Baltimore. 
The  said  rental  fee  was  the  amount  prescril)cd 
by  Ordinance  No.  86  of  1893  to  be  paid  by  all 
companies  which  owned  and  bad  located  in 
the  streets  of  Baltimore,  similar  poles  and 
similarly  used. 

The  said  ordinance  was  passed  by  the  city 
council  council  of  Baltimore,  the  same  beine 
the  legislative  branch  of  the  government  of 
said  city,  and  approyed  by  the  mayor,  the 
chief  executive  officer  of  the  city,  and  was 
entitled: 

'*An  ordinance  to  provide  for  the  regulation 
of  the  use  of  the  streets,  lanes  and  alleys  of 
the  city,  by  telegraph,  telephone,  electric  light 
and  other  poles,  and  to  fix  the  charge  for  the 
same. " 

The  sole  object  and  purpose  of  the  ordinance, 
as  appears  from  its  provisions,  were  to  charge 
the  companies  named  a  rental  for  the  use  of 
the  public  streets  of  Baltimore  by  their  poles. 

Messrs,  Thomas  G.  Hayes  and  William 
8.  Bryan*  for  defendant  in  error,  in  favor  of 
motion: 

The  ordinance  in  question  was  based  on  and 
passed  after  the  opinion  of  the  Supreme  Court 
of  the  United  States  was  delivered  in  8t.  Louis 
V.  Western  U.  Tel-g.  Co,  148  U.  S.  92  (C7:  880) 
and  149  U.  8.  465  (87:810)  and  upon  the 
strength  of  that  case  the  defendant  in  error 
relied  in  the  court  of  appeals  of  Maryland  and 
DOW  relies  in  this  court 

It  is  respectfully  submitted  that  the  ordi- 
nance in  question  is  in  strict  conformity  with 
the  case  of  8L  Louis  v.  Western  U,  Tcleg,  Co, 
supra. 

Baltimore  has  under  its  charter  absolute 
control  of  its  streets.  The  mayor  and  city 
council  of  Baltimore,  by  its  charter  has  had 
conferred  on  it  complete  and  full  power  and 
control  over  the  streets  of  the  city  of  Balti- 
more. 

Article  4,  section  721,  charter  of  Baltimore 
Code  of  Public  Local  Laws,  title  "City  of 
Baltimore,"  provides  that  the  mayor  and  city 
council: 

'*May  Fpass  ordinances  ...  for  promoting 
the  great  interests  and  good  government  oi 
the  city." 

And  again,  the  charter,  in  section  29,  article 
4,  Code  Public  Local  Laws,  title  **City  of 
Baltimore,"  provides  that: 

*'The  mayor  and  city  council  shall  have 
power  to  pass  all  ordinances  to  give  effect  and 
operation  to  all  the  powers  vested  in  the  cor- 
poration .of  the  city  of  Baltimore." 

Its  charter  also  expressly  provides  for  the 

400 


very  thing  which  is  regulated  in  the  ordinsoos 
in  this  case,  in  the  following  languaee: 

**  The  mayor  and  city  council  of  BaUimote 
shall  have  power  to  regulate  the  use  of  the 
streets,  lanes  and  alleys  of  said  city,  by  rail- 
way or  other  tracks,  gas  or  other  pipes,  tele- 
graph, telephone,  electric  light  or  other  wires 
and  poles,  in.  under,  over  or  upon  the  aame. 
and  may  require  all  such  wires  to  be  placed 
under  ground,  after  such  reasonable  notice  as 
they  may  prescribe." 

Act  of  1890,  chapter  370. 

The  completeness  of  this  power  and  control 
by  the  city  of  Baltimore  over  its  streets,  has 
been  repeatedly  announced  and  declared  by 
the  court  of  appeals  of  Maryland. 

K^'Ch  V.  North  Ave.  R,  Ci>.  15  L.  R.  A.  877, 
75  Md.  229;  North  Baltimore  Pass.  R.  Co,  v. 
North  Ate.  R..  Co.  75  Md.  239;  Lake  Roland 
Elev.  R.  Co,  V.  Baltimore,  20  L.  R.  A.  126.  77 
Md.  357.  , 

In  Lake  Boland  Eten.  R,  Co.  v.  BaUimors, 
supra,  the  court  of  appeals  of  Maryland  said: 

"  It  has  been  for  a  long  time  recognized  as 
the  law  that  the  mayor  and  city  council  of 
Baltimore  have  full  and  complete  control  over 
the  streets  and  highways  of  the  city." 

In  the  case  at  bar,  the  court  of  appesb  nid: 

*'  The  power  of  the  mayor  and  city  council 
of  Baltimore  over  the  streets  cannot  be  regarded 
as  within  the  region  of  debate. 

Postal  Teleg,  CabU  Co,  v.  Baltimore  (Md.)  24 
L.  R.  A.  161. 

Mr.  Geo.  H*  Bates,  for  plaintiff  in  error, 
in  opposition  to  motion: 

The  onlinance  in  question  is  in  conflict  with 
Article  1,  Section  8,  para;;raphs  8  and  7  of  the 
Constitution  of  the  Tnited  Sta'es;  and  the 
Amendment  XIV.  thereof,  and  the  Act  of  Con- 
gress, approved  the  24th  of  July,  1866.  entitled: 
**An  Act  to  Aid  in  the  Construction  of  the 
Telegraph  Lines,  and  to  Secure  to  the  Goveni- 
mcni  the  Use  of  the  Same  for  Postal,  Military 
and  other  Purposes." 

The  ordinance  is  void  because  it  impoaes  as 
adrlitional  burden  on  interstate  commerce. 

The  reliance  of  the  defendant  in  error  is 
upon  the  case  of  St.  fxntis  v.  Western  U,  TtU$. 
Co,  148  U.  S.  92  (37:  380).  The  claim  set  up 
in  this  suit  was  resisted  upon  full  considoa- 
tion  of  the  St,  Louis  case,  and  under  the  roo- 
viction  of  the  plaintiff  in  error,  and  the  advice 
of  its  coun.<;el  that,  notwithstanding  the  decisioD 
in  the  St.  Louis  case,  upon  a  fair  consideratioo 
of  all  the  facts  of  the  Maryland  case,  the  dtv 
of  Baltimore  ought  not  to  recover.  *  In  the  case 
at  bar,  an  appeal  to  the  courts  was  detennioed 
upon  for  two  reasons: 

First.  In  view  of  all  the  circomstsnces  nnder 
which  the  St.  Louis  decision  was  made,  it  was 
and  still  is  our  hope  to  have  a  reconsideratios 
of  the  important  and  far  reaching  questions 
involved  in  this  subject,  of  the  power  of  muai- 
cipal  corporations  to  exact  s  license  on  the 
poles  necessarily  used  within  their  limits  by 
telegraph,  telephone,  electric  light  sod  ekctac 
street  railway  companies. 

Second.  It  is  contended  that  the  St  Looit 
decision  does  not  necessarily  or  properly  con- 
trol the  Baltimore  case,  the  facta  of  the  two 
cases  and  the  corporate  powers  of  the  two  citica, 
both  in  their  origin  and  their  scope  l>eing  cs- 
tirely  different. 

1MU.& 
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Tkt  primary  difference  then  between  the 
two  ctaet  is  that  St.  Louis  derived  its  control 
«fTer  the  streets  from  its  charter,  while  Baltl- 
Dore  had  no  authority  in  the  premises,  except 
neb  ss  was  conferred  upon  it  by  the  legisla- 
ture. The  charter  of  St.  Louis  as  it  appears 
is  the  ahstract  given  by  Mr,  Justice  Brewer. 
SL  LmU  V.  Wettem  U,  Tdeg.  Co,  149  U.  8. 
4(B  (87: 818)  contains  an  express  power  not 
oolj  to  "regulate  the  use  of  streets,  etc.,  but 
also  in  the  same  article  "to  license,  tax  and 
regulate  telegraph  companies  or  corporations, 
ftnets,  raflroad  cars/'  etc. 

The  set  of  the  legislature  of  Maryland  al- 
reidj  cited,  authorized  the  city  of  Baltimore 
''to  regulate  the  use  of  streets/'  etc.,  by  rail- 
m  tracks,  and  telegraph  and  other  wires 
SBdpolei. 

Tn  Chikf  JuancB:  The  Judgment  Is  af- 
finned  upon  the  authority  of  St.  LouU  v. 
WaUm  U.  Teleg,  Co.  148  (J.  S.  92  (87:  880). 


Bi  ELVERTON  R  CHAPMAN.  Petitioner. 
(See  &  G.  Reporter's  ed.  211- 21&) 

Bbfteoi  eorpuM — when  not  iuued-^tehen    thi$ 
court  toiU  not  interfere, 

L  Tbe  general  rule  in  tbat  the  writ  of  habeas 
oorpas  will  not  iasue  unless  the  oourt  under 
wbosft  warrant  the  petitioner  is  held,  is  without 
jurisdiction;  and  that  it  cannot  be  uaed  to  coiw 
reet  errors. 

1  OrdiDarily  the  writ  of  habeas  oorpus  will  not  be 
inued  where  there  is  a  remedy  by  writ  of  error 
ortppeal,  yet  in  rare  and  exoeptional  cases  it 
oaj  be  issued  although  sauh  remedy  exists. 

1  This  court  will  not  as  a  general  rule  interfere 
bf  habeas  oorpus  with  proceedings  pendinir  in 
the  court  of  the  District  of  Columbia  or  in  the 
dreuit  courts  in  advance  of  their  final  determina- 
tion. 

[Original.] 
.  Bvbmitted  Jan.  t2, 1895,    Decided  Feb.  4, 1896. 

PETTTION  of  Elverton  R  Ohapman,  for 
writ  of  habeas  corpus,  to  relieve  him  from 
imprisonment  or  detention  in  the  custody  of 
the  United  States  Marshal  for  the  District  of 
Colombia,  under  an  indictment  for  violation 
of  U.  8.  Rev.  8tet  §  102,  for  refusing  to 
SDSwer  Questions  as  a  witness  before  a  com- 
mittee of  Ck>ngress.  Denied, 
See  same  case  below,  28  Wash.  L.  Rep.  17. 

Btstement  by  Mr,  Chief  Justice  Fuller: 
This  was  an  application  by  Elverton  R. 
Cbspman  for  leave  to  file  a  petition  for  the 
writ  of  habeas  corpus.  Petitioner  represented 
tbsthewas  unlawfully  restrained  of  his  lib- 
erty hj  the  United  States  marshal  for  the  Dis- 
trict of  Columbia,  and  stated:    That  on  June 

Voo.'-Am  to  when  habeae  eorpue  may  lisiie,  and 
^i^tmnf^  mid  fromuOuU  courts^  emdinf  what  Sudaee; 
«M  may  he  inqwk-ed  into  by  writ  c/.  see  note  to 
Volted  States  v.  Hamflton,  1: 480. 

^toiBkat  fueiMofi may  he  eonaidered  on  haheae 
MTPiit,  Me  note  to  Exparte  Garil«  27:  S88. 

-^tomtpenetanofwrUofhdbeaeeorpuM.ooonote 
ts  lAtber  V.  Borden,  IS:  6S1. 
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29, 1894.  an  indictment  was  returned  against 
petitioner  in  the  supreme  court  of  the  District 
of  Columbia,  holding  a  criminal  term,  based 
upon  section  102  of  the  Revised  Statutes  of  the 
United  States,  upon  which  he  voluntarily  sur- 
rendered himself  into  the  custody  of  the  court, 
July  2,  1894,  and. entered  into  a  recognizance 
for  bis  appearance  as  he  might  thereunto  be 
required,  and  thereupon  petitioner  filed  a  de» 
murrcr  to  the  indictment;  that  October  1, 
1894,  another  indictment  was  found  against 
petitioner  under  said  section,  which  indictment 
was  returned  as  a  substitute  for  and  in  lieu  of 
the  former  indictment,  and  a  certified  copy 
whereof  was  annexed  to  the  petition. 

The  indictment  averred  that  Chapman  was 
summoned  and  appeared  as  a  witness  before  a 
special  committee  of  the  Senate  of  the  United 
States  in  relation  to  a  matter  of  inquiry  before 
said  committee,  and  that  he  refused  to  answer 
questions  pertinent  to  tbe  matter  of  inquii^ 
referred  to  such  committee. 

Tbe  petition  then  alleged  that  petitioner,  on 
October  11, 1894,  filed  his  demurrer  to  the 
last  named  indictment,  together  with  a  noto 
appended  thereto  stating  the  grounds  of  the  de- 
murrer; that  November  17,  1894,  tbe  demur- 
rer was  overruled  and  petitioner  required  to  ap- 
pear and  plead;  that  afterwards  tbe  court  of 
appeals  of  the  District  of  Columbia  Hllowed 
an  appeal  from  tbe  order  of  tbe  Supreme  Court 
overruling  tbe  *demurrer,  and  on  De-  [213 
cember  14,  1894,  tbe  matter  was  duly  sub- 
mitted to  the  court  of  appeals  and  taken  under 
advisement;  that  on  January  7,  1895.  the 
court  of  appeals  gave  judgment,  affirming  tbe 
order  of  the  supreme  court  overruling  tbe  de- 
murrer and  requiring  i>etitioner  to  plead  to  the 
indictment,  and  the  cause  was  remanded  by 
tbe  court  of  appeals  to  the  supreme  court  to 
be  proceeded  in,  and  is  now  duly  pending  in, 
tbe  last  named  court. 

The  petition  further  stated  that,  on  Januarr 
18,  1895,  petitioner  was  surrendered  upon  bis 
recognizance  and  committed  to  tbe  custody  of 
the  United  States  marshal  for  tbe  District  of 
Columbia,  and  petitioner  charged  tbat  bis  de- 
tention was  unlawful  because  in  violation  of 
the  laws  and  Constitution  of  tbe  United  States 
and  for  want  of  jurisdiction  in  the  court  to 
make  tbe  order  of  imprisonment. 

It  was  averred  that  the  questions  and  each 
of  them  set  forth  in  tbe  indictment,  and  which 
petitioner  declibed  to  answer,  were  questions 
in  regard  to  the  lawful  private  business  of 
petitioner  which  he  was  not  bound  to  answer, 
and  was  protected  from  answering  by  provi- 
sions of  the  Constitution  and  laws  of  the 
United  States;  and  were  questions  not  author- 
ized by  the  resolution  of  the  Senate  upon 
which  the  iovestigatinff  committee  rested  its 
authority;  that  the  conaitions  under  which  the 
questions  were  asked  were  not  such  as  author- 
ized the  committee  to  make  search  into  the 
private  affairs  of  petitioner,  nor  were  they 
such  as  authorized  or  permitted  the  Senate  to 
demand  or  compel  answers  to  questions  which 
would  disclose  the  private  business  of  peti- 
tioner; that  the  refusal  of  petitioner  to  answer 
the  questions  was  not  a  misdemeanor  within 
tbe  true  intent  and  meaning  of  section  102  of 
the  Revised  Statutes;  tbat  that  section  was  un- 
constitutional and  void  in  that  tt  attempted  to 
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transfer  the  power  to  punish  acts  constituting 
contempt  of  the  House  of  Congress,  respect- 
ively, to  the  exclusive  jurisdiction  of  the  crim- 
minal  court  of  the  District  of  Columbia;  that 
if  the  section  was  not  designed  to  transfer  such 
jurisdiction  to  the  criminal  court,  but  was  de- 
signed to  aild  to  the  power  of  both  houses  to 
punish  for  contempt,! be  pow^r  and  jurisdiction 
21 4]io  tiie  criminal  court  to  'punish  the  same 
acts  as  misdemeanors,  then  the  section  was  void 
because  of  contravention  of  the  5th  Amend- 
ment to  the  Constitution;  that  sections  102 
and  103  of  the  Revised  Statutes  were  to  be 
taken  together  as  parts  of  a  single  and  indivis- 
ible scheme,  and  the  provisions  of  section  103 
could  not  be  enforced  in  disregard  of  the  pro- 
visions of  section  108  consistently  with  the  in- 
teution  of  Congress,  and  if  section  103  was  not 
capable  of  beinc  executed  because  unconstitu- 
tional, then  section  102  could  not  be  executed; 
that  section  108  was  unconstitutional  because 
compelling  involuntary  answers  to  questions 
put  by  committees  of  either  house  of  Congress, 
although  the  witness  might  decline  to  answer  on 
tbe  ground  that  his  testimony  or  his  produc- 
tion of  papers  might  tend  to  disgrace  him  or 
otherwise  render  him  infamous:  and  that 
upon  these  and  other  grounds  pptltioner's  im- 
prisonment was  without  any  authority  of  law 
and  in  excess  of  the  jurisdiction  of  the  court. 

bections  102.  108,  and  104  of  the  Revised 
Statutes  are  as  follows: 

'*Sec  102.  Every  person  who  having  been 
summoned  as  a  witness  by  the  authority  of 
either  house  of  Congress,  to  give  testimony  or 
to  produce  papers  upon  any  matter  under  in- 
quiry before  either  house,  or  any  committee 
of  either  house  of  Congress,  willfully  makes 
default,  or  who,  having  appeared,  refuses  to 
answer  any  question  pertinent  to  the  question 
under  inquiry,  shall  be  deemed  guilty  of  a  mis- 
demeanor, punishable  by  a  floe  of  not  more 
than  one  thousand  dollars  nor  less  than  one 
hundred  dollars,  and  imprisonment  in  a  com- 
mon jail  for  not  less  than  one  month  nor  more 
than  twelve  months. 

"Sec.  108.  No  witness  is  privileged  to  re 
fuse  to  testify  to  any  fact,  or  to  pr^uce  any 
paper,  respecting  which  he  shall  be  examined 
oy  either  house  of  Congress,  or  by  any  com 
mittee  of  either  house,  upon  the  ground  that 
his  testimony  to  such  fact  or  bis  production  of 
such  paper  may  tend  to  disgrace  him  or  other- 
wise render  him  infamous. 

"Sec.  104.  Whenever  a  witness  summoned 
ts  mentioned  in  section  one  hundred  and  two 
fails  to  testify,  and  the  facts  are  reported  to 
either  house,  the  President  of  the  Senate  or  the 
215]  'Speaker  of  the  House,  as  the  case  may 
be,  shall  certify  the  fact  under  the  seal  of  the 
Senate  or  House  to  the  district  attorney  for  the 
District  of  Columbia,  whose  duty  it  shall  be 
to  bring  the  matter  before  the  grand  jury  for 
their  action." 

The  court  of  appeals  held  that  section  102 
^as  constitutional  and  valid;  that  the  inquiry 
directed  by  the  resolution  of  May  17,  1894, 
was  within  the  power  of  the  Senate  to  execute 
by  requiring  witnesses  to  testify;  and  that 
the  questions  propounded  to  Chapman  werr 
pertinent  to  the  subject  matter  given  in  charge 
to  the  committee;  and  was  of  opinion  that  the 
indictment  was  good  and  sufficient  23  Wash 
L.  Rep.  17. 
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Meun,  Jeremiah  M.  Wilson*  Samuai 
SheUabarffer&nd  Qwrg€  P.  Edmunds,  for  peti- 
tioner. 

Mr,  Lawrence  Maxwell*  Jr,,  Solicitor 
Gen.,  is  opposition. 


Mr.    Chief  Jtatiee  Fnller  delivered 
opinion  of  the  court: 

The  general  rule  is  that  the  writ  of  habeas 
corpus  will  not  issue  unless  the  court,  under 
whose  warrant  the  petitioner  is  held,  is  with- 
out jurisdiction;  and  that  it  cannot  be  used  to 
correct  errors.    Ex  parte  Wntkine,  28  U.  8.  8 
Pet.  197  17:  651];  ExparU Piarki,  93  U.  8.  18 
;  Ex  parU  larbraugh,  110  U    8.  «5l 
Ex  parU  Biffelow,   118  U.    8.  tt8 
];  Ex  parte  Coy,  127  U.  S.  756  [«: 
S801:  Be  Schneider,  148  U.  S.   162,  [87:4081. 
Ordinarily  the  writ  will  not  lie  where  there  is 
a  remedy  by  writ  of   error  or  appeal    (Bm 
parte  Predetieh,  149  U.  S.   70  [87:6581;  lU 
Tyler,  149  U.  S.  164,  180,  [87:  689.  6941;  lU 
Swan,  150  U.  S.  637,  648,  [(7: 1207, 12091).  yet 
in  rare  and  exceptional  cases  it  may  be  {ssoed 
although  such  remedy  exists.    Ex  parte  BowaiL 
117  U:  S.  241  [29:  868];  Jfew  Tark  t.   Bma, 
ante,  p.  90. 

We  have  therefore  decided  that  this  oomt 
has  no  appellate  jurisdiction  over  tbe  judg- 
ments of  the  supreme  court  of  the  District  of 
Columbia  in  criminal  cases  or  on  habema  cor- 
pus. Re  Heath,  144  U.  S.  92  [36: 858];  Oram t. 
United  States,  '145  U.  S.  571  [86:  8211;  [2ie 
Or<m  V.  Burke,  146  U.  S.  82  [86:  896].    But 


it  is  contended  that  under  section  8  of  tbe 
of  Februarv  9. 1898  (27  Stat  at  L.  484.  chap. 
74)  establishing  a  court  of  appeals  for  the  Dis- 
trict of  Columbia,  the  judgments  of  tbe  su- 
preme court  of  the  district  reviewable  io  the 
court  of  appeals  may  be  reviewed  ultimat^j 
in  this  court  even  in  criminal  cases,  where  thie 
validity  of  a  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  is  drawn  to 
question.  We  do  not  feel  constrained,  bow- 
ever,  to  determine  how  this  may  be,  at  we  srs 
of  opinion  that  the  application  must  be  denied 
on  another  ground. 

In  Nete  York  v.  Eno,  eupra,  the  circun- 
stances  under  which  a  court  of  tbe  Uolted 
States  should,  upon  habeas  corpus,  diacfasrge 
one  held  in  custody  under  the  process  of  a 
state  court  were  considered,  as  they  had  pre- 
viously been  in  Ex  parte  RoyaU,  ttcprv,  sad 
the  views  expressed  in  the  latter  case  iriterated 
with  approval.  It  was  held  that  Congress  in- 
tended to  invest  the  courts  of  the  Union  and 
the  justices  and  judges  thereof  with  power 
upon  writ  of  habeas  corpus  to  restore  to  libeftj 
any  person  within  their  respective  jurisdictioes 
held  in  custodv,  by  whatever  authority,  iailo- 
lation  of  the  donstitution  or  any  law  or  tresty 
of  the  United  States;  that  tbe  statute  contem- 
plated that  cases  might  arise  when  tbe  power 
thus  conferred  should  be  exercised  during  the 
progress  of  proceedings  instituted  in  s  stale 
court  against  a  prisoner  on  account  of  tbe  Terr 
matter  presented  for  determination  by  tbe  win 
of  habeas  corpus;  but  that  the  statute  did  not 
imperatively  require  the  circuit  court  by  thst 
writ  to  wrest  the  prisoner  from  tbe  costodj  of 
( be  state  officers  in  advance  of  bis  trial  in  the 
state  court;  and  that  while  the  circuit  conil 
had  the  power  to  do  so  and  could  discharge 
the  accused  in  advance  of  bli  trial,  it  was  not 
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boond  In  eveiy  case  to  exercise  sucb  power 
imnedittelj  upon  application  being  tdaae  for 
the  writ.  The  ooodusioD  was  that,  in  a 
proper  exercise  of  discretion,  the  circuit  court 
ibooM  not  discharge  the  petitioner  until  the 
Kate  court  had  finally  acted  upon  the  case,  when 
ft  ooold  be  determined  whether  the  accused, 
if  oooficted,  should  be  put  to  his  writ  of  error, 
or  the  question  determined  on  habeas  corpus 
wbetber  he  was  restrained  of  his  liberty  in  vio- 
217]  lation  *of  the  Constitution  of  the  United 
States.  Tliese  principles  were  fully  discussed 
is  the  cases  of  the  appeals  of  Royall  from  ]udg- 
■entson  habeas  corpus  of  the  Circuit  Court  of 
te  United  SUtes  for  the  Eastern  District  of  Y ir- 
gioia  (117  U.  S.  241  [29:  8681)  and  in  addition 
thereto  RoyaJl  made  an  orisfnal  application  to 
thb  court  for  a  writ  of  habeas  corpus,  which 
wit  denied  upon  the  grounds  stated  in  the  pre- 
fioQS  cases.  Bjb  parte  BoyaU,  117  U.  B.  254 
[2$:  878]. 

It  most  be  admitted  that  special  reasons  of 
mt  wdght  exist  why  this  should  be  the  rule 
m  respect  of  proceedings  in  a  state  court  which 
tie  not  applicable  to  cases  in  the  courts  of  the 
United  States.  Neyortheless  we  regard  it  as  a 
jodicious  and  salutary  general  rule  not  to  in- 
terfere with  pioceedings  pending  in  the  courts 
of  the  District  of  Columbia  or  in  the  circuit 
courts  in  adrance  of  their  final  determination. 
In  fir  parU  Mirzan,  119  U.  8.  584  [80;  518].  it 
WM  decided  that  this  court  would  not  issue  a 
writ  of  habeas  corpus,  even  if  it  had  the  power, 
in  cases  where  ii  might  as  well  be  done  in  the 
proper  circuit  court,  if  there  were  no  special 
drcomstances  in  the  case  making  direct  action 
f  or  interrention  by  this  court  necessary  or  ex- 
it.   And  in  Bx  parte  Huntington,  187  U. 


\.  68  [34:  587]  we  applied  that  rule  in  the  case 
of  a  perM>o  claiming  to  be  detained  by  a  United 
States  marshal  for  the  southern  district  of 
New  Tork.  br  virtue  of  a  order  purporting  to 
be  an  order  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado.  In  Be 
Lancaster,  187  U.  S.  898  [84:  718].  it  was  held 
that  this  court  would  not  interfere  where  peti- 
tioners had  been  indicted  In  a  circuit  court  of 
the  United  States  and  taken  into  custody,  but 
had  not  invoked  the  action  of  the  circuit  court 
upon  the  sufficiency  of  the  indictment  by  a 
motioD  to  quash  or  otherwise,  although  the 
contention  was  that  the  matters  and  things  set 
forth  and  charged  in  the  indictment  did  not 
constitute  any  offense  or  offenses  under  the 
lawa  of  the  United  States  or  cogizable  in  the 
drcoit  court 

In  the  case  before  us,  the  question  as  to  the 
Jnrisdiction  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  has  indeed  already  been 
passed  upon  by  that  court  and  also  by  the  court 
of  appeals,  upon  a  demurrer  to  the  indict- 
218]  menty  but  the  case*has  not  gone  to  final 
judgment  in  either  court,  and  what  the  result 
of  a  trial  may  be  cannot  be  assumed.  We  are 
fanpressed  with  the  conviction  that  the  orderly 
adminbtration  of  justice  will  be  better'  sub- 
serred  hj  our  dechning  to  exercise  appellate 
jnrisdictfon  in  the  mode  deaired  until  Uie  con- 
dosion  of  the  proceedings.  If  Judgment  goes 
against  petitioner  and  is  affirmed  by  the  court 
of  appeals  and  a  writ  of)  error  lies,  that  is  the 
proper  and  better  remedy  for  any  cause  of 
complaint  he  may  haTe.    If,  on  the  other  hand. 


a  writ  of  error  does  not  lie  to  this  court,  and 
the  supreme  court  of  .the  District  was  abso- 
lutely without  jurisdiction,  the  petitioner  may 
then  seek  his  remedy  through  application  for 
a  writ  of  habeas  corpus.  We  discover  no  ex- 
ceptional circumstances  which  demand  our  in« 
terposition  in  advance  of  adjudication  by  the 
courts  of  the  district  upon  the  merits  of  tho 
case  before  them. 

Leave  denied, 

Mr.  Juetice  Field  dissented. 


Rb  John  8.  Schrivbr,  Petitioner. 
Submitted  Jan.  tt,  1896.    Decided  Feb.  4, 1S9S^ 
Mr,  A.  J*  Dittenhoefer  for  the  petitioner. 

Thb  Chief  Justicb  :  This  is  an  application 
for  leave  to  file  a  petition  for  habrns  corpus, 
differing  in  no  material  respect  from  that  just 
considered,  and,  for  the  reasons  there  given,  it 
denied. 

Mr.  Justice  Field  dissented. 


THOMAS  R  McGAHAN  bt  ax..,  AppU.^ 

e. 

NATIONAL  BANE  OF  RONDOUT. 

(Bee  8.  C  Beporter^s  ed.  218-287.) 

Fartnerihip  deed'-^ht  of  eotenanP— party  te 

euiu 

1.  In  a  suit  to  enforce  and  foreolose  a  mortvage*. 
a  defense  not  set  up  in  the  answer,  and  on  which 
there  Is  no  Issue  in  the  oourt  below,  cannot  be- 
made  in  the  first  Instance  on  appeaL 

2.  Where  a  deed  Is  executed  on  behalf  of  a  flm 
by  one  partner,  the  other  partner  will  be  bound 
If  there  be  either  a  previous  parol  authority  or  a 
subsequent  parol  adoption  of  the  act;  and  rati- 
floatlon  may  be  inferred  from  the  presence  of  tbe> 
other  partner  at  the  execution  and  delivery, 
or  from  his  actioflr  under  it  or  taking  the 
benefits  of  it  with  knowledge. 

8.  If  one  exclude  his  ootenant  under  a  dahn  of 
exclusive  right  or  otherwise,  the  cotenant  Is 
entitled  to  compensation  to  the  extent  of  the  use> 
of  which  he  has  been  improperly  deprived. 

i.  Although  a  person  Is  a  proper  party  to  a  suit  in 
equltyt  yet  where  no  objection  was  taken  on. 

Nora.— ^9  to  partnership  realty;  wrnvtvane^  ofi 
fiahtM  of  partnert  to  conoeyii  see  note  to  Gibson  v. 
Warden,  20: 797. 

A9  to  application  of  partnership  assets  to  ddxt&i^ 
righto  of  individual  and  partnonhip  oreditore  there-i 
in,  see  note  to  United  States  v.  Back.  8:  Ml. 

A»  to  wtMn  partner  liaMe  on  contracts  injhrm  namO' 
after  dieeolution:  what  notice  of  dinolution  ia  neetM. 
eary  to  avoid  lidbOity.  see  note  to  Lovejoy  v.  Bpaf^ 
fold,  28: 8S1. 

A$  to  liability  of  partners  on  hUbi  and  nntee:  potoer- 
of  partner^  08  agenU  to  bind  the  firm  08  party  to  neoom 
tiabie  inatrumcnts^  and  othenoise,  see  note  to  LeBoy 
V.  Johnson,  7: 801. 

Am  to  partieo  in  orror^  who  necessary,  see  note  to» 
Owings  V.  Kincannon,  8: 727. 

AMtopartiee  neee88ary.ineQUltu^wanitof;whenek 
defenae:  when  objection  to  be  nuide^  see  notes  to  Morw 
gan  V  JCorgan,  4:242;  and  Marshall  v.  Beverley,  5:  AT* 
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that  ffronpd,  und  his  Joinder  would  oust  juris- 
dlotlon,  aud  the  oniisRlon  to  make  him  a  party 
oanoot  prejudice  bis  ri^bts  nor  the  rinrhts  of 
any  party  to  the  fuit,  It  affords  no  ground  for 
ref  usiiiff  relief, 

[No.  104] 
Argued  Dee.  12,  1894.    Decided  Feb,  4, 1896. 

APPEAL  from  a  decree  of  the  Circuit 
Ck>urt  of  the  United  States  for  the  Dis- 
trict of  South  Carolina,  in  a  suit  by  the  Na- 
tional Bank  of  Rondout,  New  York,  against 
Thomas  R.  McGhiban  ei  al.,  annulling  a  lease 
made  by  McGahan  to  £.  P.  Smith,  and  direct- 
ing an  account  for  three  fourths  of  the  rents 
and  profits  of  land  and  for  any  waste  permit- 
ted, and  foreclosing  the  equity  of  redemption 
of  Walter  B.  Crane,  and  directing  a  sale  of  the 
property,  the  proceeds  to  be  paid  on  the  mort- 
gage.   Afflrmed. 

• 

Statement  by  Mr.  Ohitf  Justice  Fuller : 

This  was  a  bill  filed  by  the  National  Bank 
of  Rondout,  New  York,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  South 
Carolina,  September  26,  lc90,  against  Thomas 
R.  McGahan.  D.  R.  Smith,  and  E.  P.  Smith, 
citizens  of  South  Carolina. 

The  bill  alleged  that  on  November  80. 1883. 
Walter  B.  Crane  was  seised  and  possessed  in 
fee  of  all  the  undivided  three  fourths  of  cer- 
tain described  parcels  of  land  in  Willioms- 
burg  and  Georgetown  counties,  South  Caro- 
lina, known  as  the  Long  wood  plantation  and 
220]  Brilton's  Ferry;  that  on  that  day,  ♦•*  in 
order  to  secure  the  indorsement  by  said  Walter 
B.  Crane  of  four  certain  promissorv  notes, 
amounting  in  the  aggregate  to  twelve  thousand 
dollars,  and  every  renewal  and  renewals  there- 
of, said  notes  being  made  by  David  R.  Smith 
and  Walter  B.  Crune  under  the  firm  name  of 
D.  R.  Smith  &  Co.,  and  indorsed  by  Walter 
B.  Crane,"  then  held  by  the  National  Bank  of 
Rondout,  Crane  and  his  wife  executed  a  mort- 
gage on  the  undivided  three  fourths  interest 
in  and  to  said  tracts  of  land,  which  mortgage 
was  recorded  in  Georgetown  county.  Feb- 
ruary 27,  and  in  Williamsburg  county,  March 
6,1885. 

It  was  further  averred  that  the  debt  became 
due  in  June  and  July,  1885;  that  Crane  de- 
parted this  life,  September  5,  1887.  leaving 
the  debt  unpaid  ana  leaving  his  wife  surviv- 
ing hiAi;  that  in  December,  1887,  the  bank  re- 
covered Judgment  on  the  notes  in  the  circuit 
court. 

The  bill  then  alleged  that  after  the  execution 
of  the  mortgage,  and  subseouent  to  the  record 
thereof,  the  real  estate  included  therein  was 
sold  by  the  United  States  marshal  for  the  dis- 
trict of  South  Carolina  by  virtue  of  certain 
executions  in  his  hands,  and  conveyance  made 
to  Thomas  R.  McGahan  of  "all  the  riirht,  title, 
and  interest  of  said  firm  of  D.  R  Smith  &  Co. 
a  firm  composed  of  D.  R  Smith  and  W.  B. 
Crane,  and  of  D.  R  Smith  individually;"  that 
McGahan  took  possession  and  leased  the  prop- 
erty to  Elizabeth  P.  Smith,  the  wife  of  D.  R. 
Smith;  that  the  lands  were  timber  lands  of 
great  value  because  of  the  timber  thereon,  and 
that  McGahan  and  those  under  him  were  cutting 
down  and  removing  the  timber,  thus  commit- 
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ting  wBBifi  and  destroying  tne  Talue  of  the  ae 
curity. 

The  prayer  of  the  bill  was  that  the  defend- 
ants *'  may  set  forth  and  discover  the  daim 
under  which  they  are  in  possession  of  said  Imods 
and  how  the  same  was  acquired  and  upoa 
what  facts  it  Is  based;  that  they  may  be  en- 
joined under  the  order  of  thto  court  from 
committing  further  waste  on  said  lands,  mod 
especially  from  cutting  down  and  removing 
any  timber  from  said  lands;  that  thejr  may  ae( 
forth  and  discover  the  amount  and  number 
and  value  of  the  trees  cut  by  them  or  any  of 
them  or  bv  their  authority  since  tbe  aaid 
Thomas  R  McGahan  came  into  control  or  pos- 
session thereof  or  by  any  of  *them  under[221 
his  authority;  that  they  account  to  the  court 
for  the  said  value;  that  they  be  permitted  a 
reasonable  time  within  which  to  redeem  tbe 
said  mortgage,  if  perchance  it  shall  appear 
that  thev  or  any  of  them  have  the  equity  of 
redemption  thereof,  and  that,  failing  so  to  do 
on  a  day  fixed  by  your  honors,  the  equity  of 
redemption  be  barred  and  the  said  property 
be  sold  and  the  proceeds  of  sale  applied  to  the 
debt  of  the  said  bank,  with  all  interest  accrued 
and  to  accrue  thereon;  and  for  such  other  and 
further  relief  in  the  premises  as  ft>  your  honors 
may  seem  meet." 

The  defense  set  up  in  the  Joint  answer  of 
Thomas  R  McGahan,  D.  R  Smith,  and  B. 
P.  Smith,  his  wife,  was  that  the  lands  men- 
tioned in  the  bill  were  agreed  to  be  purchased 
and  held  as  partnership  propertv  by  D.  R. 
Smith  &  Company,  under  articles  of  co- 
partnership entered  into  August  90,  1809,  by 
George  North.  Walter  B.  Crane.  Edward 
Tompkins,  and  D.  R.  Smith,  to  be  used  for 
agricultural  purposes  and  for  the  manufacture 
oif  Iuml)er ;  that  machinery  was  purchased 
and  a  large  sawmill  erected  and  other  im- 
provements put  upon  the  premises  by  the 
copsrlnership ;  that  thereafter  the  interest  of 
North  and  Tompkins  in  the  copartnership 
was  purchased  by  Crane,  who.  with  the  de- 
fendant D.  R  Smith,  continued  the  business 
under  the  firm  name  of  D.  R  Smith  &  Com- 
pany ;  tbnt  the  premises  were  in  the  notorious 
possession  of  Smith  a^  resident  copartner,  aa 
and  for  copartnership  property,  and  that  com- 
plainant knew  or  baa  means  of  knowledge 
that  it  was  such ;  that  the  mortgage  was  exe- 
cuted without  the  knowledge  or  consent  of 
Smith,  and  the  propertv  so  mortgaged  waa 
subject  to  tbe  rights  of  creditors  of  tbe  co- 
partnership. And  the  answer  averred  that 
under  and  by  virtue  of  writs  of  execution, 
dated  the  28th  of  April.  18^,  on  judgmenu 
recovered  against  D.  R  Smith  &  Co.  and  D. 
R  Smith  individually  the  property  described 
in  the  bill  of  complaint  *'  was  levied  upon  and 
•sold  by  said  marshal  at  public  outcry,  on  tbe 
7th  day  of  September,  A.  D.  1885.  to  tbe 
defendant,  Thomas  R.  McGahan,  for  tbe  sum 
of  $8850,  he  being  at  that  price  tbe  highest 
bidder  for  tbe  same,  and  a  deed  of  convey- 
ance,dated  the  said  7th  day  of  September,1885. 
was  thereafter  duly  executed  bv  said  marshal 
*to  the  defendant.  Thomas  R/McGa- [229 
ban .  that  the  defendant,  Elizabeth  P.  Smith, 
is  now  in  possession  of  said  premises,  under  a 
lease  from  said  Thomas  R  McGahan,  and 
carrying  thereon  the  business  of  manofactnr 
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iof  kinber,  and  for  that  purpose  ban  used 
siidi  timber  as  was  Decessary  for  said  pur- 
pose.   .    .    • 

''And tbe  defendaot.  Thomas  R  McGabao, 
fortber  aoswering,  alleges  that  bj  virtue  of 
said  sale  and  purchase  as  aforesaid «  be  became 
«od  is  the  owuer  of  the  premises  described  in 
«aid  mortgage,  aud  that  the  said  premises 
bafin^  by  tl]S  terms  of  the  articles  of  copart- 
Deivbip  been  held  as  and  for  copartnership 
property  were  first  liable  to  copartnership 
debs  ia  priority  to  the  individual  interest  of 
tbe  copartners  therein,  and  that  by  virtue  of 
tbe  nle  and  his  purchase  as  aforesaid,  he  is 
ea*ir1ed  to  hold  and  enjoy  the  same  free  from 
ibe  lieo  of  said  mortgage." 

At  tbe  bearini;,  on  pleadings  and  proofs,  the 
foHowiog  matters  appeared : 

On  May  d,  1869,  A.  W.  Dozier  conveyed  to 
George  iHorth  three  several  tracts  of  contigu- 
out  land,  containing  in  the  aggregate  five 
tboosand  six  hundrMi  and  twenty  acres,  situ- 
ated 10  the  county  of  Williamsburg  in  the 
atate  of  South  Carolina,  and  known  as  tbe 
Looewood  plantation,  and  on  June  6,  1869, 
C.  W.  Martin  conveyed  to  North  a  tract  of 
laad  containing  five  hundred  acres,  situated 
ia  Williamsburg  and  Qeor^etown  counties, 
ksowD  as  Britten's  Ferry.  North,  in  consid- 
eration of  12500,  conveyed  an  undivided  one 
fourtb  part  of  the  lands,  on  July  2, 1869,  to 
Walter  B.  Crane,  and  on  tbe  same  day  and  for 
tbe  same  consideration  conveyed  to<  Edward 
TompkiDB  an  undivided  one  fourth  part 
tbereof.  Apparently  D.  R  Smith  became  tbe 
purchaser  also  of  an  undivided  one  fourth  of 
tbe  lands,  and  he  executed  a  mortgage  of  all 
bit  interest  therein  to  Crane  and  also  a  like 
mortgage  to  Tompkins,  August  28,  1869. 
Tbese  mortgages  recited  that  Crane  and 
TonipktDs  had  each  lent  to  Smith  the  sum  of 
$1822,  to  enable  him  to  purchase,  take,  and 
bold  an  undivided  one  fourth  part  of  the 
premises,  and  that  it  was  agreed  by  and  be- 
tween the  said  parties  that  the  money  so  loaned 
u  sforesaid  and  such  as  might  thereafter  be 
223]  ^advanced  by  Crane  and  Tompkins  to 
Smiik  should  be  a  lien  and  charge  upon  the 
interest  of  Smith  in  the  land  and  premises  there 
ioafter  mentioned  and  described,  and  the  build- 
icgs  and  erections  thereon  or  which  should  be 
thereafter  erected. 

The  record  disclosed  an  undated  agreement 
rigned  by  North,  Crane,  Tompuns,  and 
Smith,  reciting  that  whereas  the  ^rties,  de- 
•cribed  asall  of  Rondout,  New  York,  had 
purchased  in  joint  copartnership  a  plantation 
on  tbe  Qreat  Pedee  river  -in  Williamsburg 
<!oanty.  state  of  Sooth  Carolina,  known  as 
Ixmgwood,  and  also  another  plantation, 
psrtJy  in  said  county  and  partly  in  George- 
town county,  known  as  Britton's  Ferry,  and 
whereas  it  was  in  contemplation  to  erect  a  saw 
mill  or  mills  or  other  machinery  for  manufac- 
turing, sawing,  and  preparing  of  timber  for 
market  now  growing  upon  said  plantations  or 
otherwise  obtained,  and  also  to  cultivate  said 
plantations  for  tbe  production  of  grain,  cot- 
ton, etc,  it  was  agreed  that  Smith  was  to  take 
charge  of  the  plantations  and  superintend  the 
erection  of  such  saw  mills  as  might  be  neces- 
nry  and  in  accordance  with  the  consent  of 
tbe  mutual  partners,  and  that  said  Smith  was 
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to  superintend  the  preparation  of  the  lumber 
for  market  and  its  sale,  and  to  conduct  the 
plflutations  and  lumber  business,  etc.,  and 
whereas  Smith  was  unable  to  advance  or  pay 
his  proportion  of  tbe  capital  to  make  the  pur- 
chase and  develop  the  same.  Crane  and  Tomp- 
kins ain^d  to  advance  to  Smith  $5000  in 
equal  proportion  from  time  to  time,  and  Smith 
agreed  that  he  would  devote  his  entire  time 
and  attention  to  the  partnership  and  to  mort- 
gage his  undivided  one  fourtb  interest  to 
Crane  and  Tompkins  for  their  security,  and 
tbe  agreement  concluded:  *'The  business  of 
this  firm  to  be  conducted  in  the  name  and 
firm  of  David  R.  Smith  &  Co.,  and  it  is  un- 
derstood by  tbe  above  parties  named  in  this 
contract  that  the  above  agreement  is  to  be  in 
full  force  and  virtue  for  the  term  of  five  years 
from  tbe  first  day  of  May,  A.  D.  1869,  unless 
otherwise  ordered  and  determined  by  the 
mutual  consent  of  the  parties  concerned." 

August  80,  1869,  a  copartnership  agreement 
was  entered  into  between  North,  Crane,  Tomp- 
kins, and  Smith,  in  which  North,  Crane,  and 
Tompkins  are  described  as  of  *Roudout,r224 
New  York,  and  Smith  as  of  I^n^wood.  South 
Carolina.  Tliis agreement recitedtbat  t be  part- 
ies had  agreed  to  become  partners  toirethcr  in 
the  cultivation  of  two  plantations  on  the  Qreat 
Pedee  river  in  the  counties  of  Williamsburg 
and  Gkoriretown,  known  as  Longwood  and 
Brit  ton's  Ferry,  and  also  in  the  manufacture 
and  sale  of  lumber  and  timber  then  growing 
upon  said  plantations  or  otherwise  purchased 
or  obtained.  It  was  stated,  among  other 
things,  that  Smith,  as  the  active  and  resident 
partner,  was  authorized  "  to  use  and  sign  the 
name  of  the  firm  in  all  transactions  necessary 
to  conduct  the  business  of  said  copartnership ; 
that  the  copartnership  was  to  continue  for  five 
years  from  the  first  day  of  liay,  1869 ;  and 
reference  was  made  to  an  agreement  with  D. 
R.  Smith  bearing  date  May  1.  1869. 

On  November  28, 1871,  North,  in  considera- 
tion of  $4000.  conveyed  to  Tompkins  an  undi- 
vided one  eighth  interest  in  said  lands,  and  on 
the  same  day  and  for  tbe  same  consideration 
conveyed  an  undivided  one  eighth  to  Crane. 
On  December  29,  1871,  North,  Crane  and 
Tompkins  executed  an  agreement  to  tbe  effect 
that  North  thereby  sold  to  Crane  and  Tomp- 
kins all  his  ripbt,  title,  claim,  and  interest  in 
tbe  copartnership  rights  or  property  for  the 
sum  of  $8000«  North  being  indemnified  as 
against  the  liabilities  of  tbe  firm. 

A  memorandum  was  attached  to  the  copart- 
nership agreement  dated  October  1,  1874, 
signed  by  Crane,  Tompkins,  and  Smith,  to 
the  effect  that  Crane  and  Tompkins  had  pur- 
chased the  entire  interest  of  North  in  the  bus- 
iness, and  agreeing  to  continue  the  same;  also 
a  memorandum  under  date  of  March  1,  1877, 
reciting  that  Tompkins  having  disposed  of  his 
interest  to  Crane  in  the  agreement.  Crane  and 
Smith  agree  to  continue  the  business  until 
April  1, 1878.  On  that  date.  March  1,  1877. 
an  instrument  was  executed  by  Crane  and 
Tompkins  under  seal  and  witnessed  by  Smith, 
apparently  intended,  In  consideration  of  a 
deed  of  lots  at  Rondout,  New  York,  to  ac- 
knowlege  the  transfer  to  Crane  of  Tompkins' 
* 'whole  and  entire  interest  in  all  and  every 
description  of  property  now  held  in  the  name 
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•nd  firm  of  D.  R  Smith  &  Co.,  located  in  South 
Carolina,  with  lumber  and  book  accounts, 
2251  *at  Roodout,  New  York;"  and  Crane 
thereby  released  Tompkins  from  all  debts, 
dues  and  demands  owed  by  D.  R  Smith  & 
Co.,  except  seven  notes  in  the  National  Bank 
at  Rondout,  which  it  was  agreed  should  be 
continue  from  one  to  two  :fears,  if  required, 
Tompkins  and  Crane  holding  themselves  re- 
sponsible for  the  notes,  but  Crane  agreeing  to 
{>ay  the  notes  and  indemnify  Tompkins  from  all 
OSS  incurred  from  their  extension.  Crane  and 
Tompkins  also  agreed  to  the  dissolution  of  the 
firm  from  date.  On  April  24. 1877,  Tompkins, 
in  consideration  of  $1822  paid  to  him  by  Crane, 
assigned  to  Crane  the  mortgage  made  by 
Smith  to  Tompkins,  Au^rust  28,  1869. 

On  November  80,  1888,  Crane  conveyed  to 
the  National  Bank  at  Rondout  an  undivided 
three  fourths  interest  of  all  the  tracts  of  land 
known  as  Longwood  and  as  Brltton's  Ferry, 
in  consideration  of  the  sum  of  $12,000,  which 
deed  recited:  "This  grant  is  intended  as  a 
security  for  the  payment  of  four  certain  prom- 
issory notes,  amounting  in  the  aggregate  to 
twelve  thousand  dollars,  or  the  renewal  or  re- 
newals of  them,  or  either  or  any  of  them,  to- 
gether with  the  lawful  discount  or  interest 
Uiereon,  said  notes  being  made  by  David  R. 
Smith  and  Walter  B.  Crane,  under  their  firm 
name  of  D.  R  Smith  Ss  Co.,  and  indorsed  by 
Walter  R  Crane  and  Henry  H.  Crane,  and 
payable  at  the  National  Bank  at  Rondout." 
u  case  of  default  in  payment  it  was  provided 
that  the  property  might  be  sold  by  the  parties 
and  that  after  payment,  from  the  proceeds,  of 
the  indebtedness  and  costs,  the  overplus,  if 
any,  should  be  paid,  on  demand,  to  Crane,  his 
heirs  or  assigns.  The  evidence  tended  to  es- 
tablish other  facts  referred  to  by  the  circuit 
court 

The  circuit  court.  Judge  Bondpresiding.  in  its 
opinion  or  decree  found  that  Walter  B.  Crane, 
the  morU;agor,  owned  the  undivided  three 
fourths ofthe  property  descril)edin  the  bill; 
"that  he  mortgag^  the  same  to  the  National 
Bank  of  Rondout  in  November,  1888,  to  secure 

t  12, 000  of  promissory  notes,  made  by  David  R 
mitb  and  Walter  B.Crane,  under  the  firm  name 
of  D.  R  Smith  &  Co.,  and  indorsed  by  Walter 
B.  Crane  and  Henry  M.  Crane,  and  payable  at 
226]  the  National  *Bank  of  Rondout;  that 
this  mortgage  was  held  by  the  National  Bank 
of  Rondout  in  its  possession  and  was,  at  the  re- 
quest of  Walter  B.  Crane,  one  of  the  copart- 
ners, withheld  from  registry  in  South  Carolina 
from  the  date  of  its  delivery  in  November, 
1888,  until  the  27th  February,  1885,  when  it 
was  duly  recorded  in  the  office  of  the  clerk  of 
the  court  of  common  pleas  of  Georgetown 
county,  South  Carolina^  and  the  6th  day  of 
March,  1885,  when  it  was  recorded  in  the 
office  of  the  register  of  mesne  conveyances  for 
Williamsbure  county,  in  said  state;  that  the 
notes  recitedln  the  mortgage  were  not  paid  at 
maturity  and  were  from  time  to  time  renewed, 
until  the  6th,  17th  and  29th  days  of  June  and 
the  8d  day  of  July,  1885,  respectively,  .  ,  . 
at  the  expiration  of  which  times  of  payment 
they  each  became  due  and  iinoe  said  dates 
have  remained  unpaid;  that  on  the  27th  of 
April,  1885,  certain  Judgments  were  recovered 
in  the  circuit  court  for  the  district  of  South 
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Carolina  against  D.  R  Smith  A  Co.,  apoa 
default  of  D.  R  Smith,  the  only  one  of  the 
defendants  who  was  served,  and  executloos 
were  lodsed  to  bind  the  property  of  said  flros 
and  the  individual  property  of  D.  R  Smith, 
but  not  the  separate  property  of  Walter  R 
Crane;  that  under  said  hidgment^  and  execu- 
tions the  marshal  of  this  court,  at  IQngBtree, 
in  the  county  of  Williamsburg,  on  the  7th  day 
of  September.  1885,  sold  the  interest  of  the  said 
D.R.Dmith&  Company,  and  the  interest  of  D. 
R  Smith  individually  in  the  real  estate  of  D.  R 
Smith  &  Co. ,  for  the  sum  of  $3850,  to  Tbomaa 
R  McGkhan,  one  of  the  defendants  in  thia 
suit,  and  on  the  same  day  executed  and  de- 
livered to  him  as  purchaser,  a  deed  of  convey- 
ance of  the  property  described  in  the  dera, 
which  is  the  same  property,  the  three  fourths 
interest  in  which  was  mortgaged  by  Walto*  R 
Crane  to  the  National  Bank  of  Rondout;  that 
the  said  Thomas  R.  McGkihan,  aasuming  to  be 
the  owner  of  the  entire  property,  shortly  after 
the  said  sale  to  him  executea  to  the  defeodaot^ 
Mrs.  Elizabeth  P.  Smith,  wife  of  the  above 
named  D.  R  Smith,  a  lease  of  said  property, 
inoluding  the  mills,  machinery,  and  personal 
proper^  connected  therewith;  that  since  then 
the  said  D.  R  Smith,  as  airent  for  hit  wife, 
has  been  *08ing  the  said  mil!  property  fmf  227 
their  own  purpo6es.and  has  been  carrying  on  an 
extensive  business  in  cutting  and  shipping  loo^ 
her;  that  the  title  to  the  three  undivid«i  one 
fourths  in  the  fee  of  said  real  estate  was  ooo- 
veyed  by  regular  deed  to  Walter  B.  Crane,  the 
mortgagor,  who,  with  his  wife  concurring, 
conveyed  them  to  the  National  Bank  of  Rood- 
out  to  secure  the  copartnership  debt  of  D.  R 
Smiths  Co.;  that  the  title  deeds  to  Crane 
show  no  trust  of  any  kind  qualifyinff  Craoe's 
title;  that  there  was  no  evidence  to  uow  aoy 
special  trust  which  would  restrict  or  qualify 
Crane's  right  to  make  an  absolute  conveyaooe 
of  his  undivided  three  fourths  interest  ho  asld 
real  estate  and  the  improvements  thereon,  of  tlie 
nature  of  fixtures  or  appurtenances  thereto  be> 
longing;  that  there  was  satisfying  evidence  thai 
D.  R  Smith  knew  that  the  mortgage  bad  beea 
given  as  security  for  the  debt  of  D.  R  Smith  A 
Co. ;  that  he  knew  that  the  notes  were  renewed, 
and  that  he  by  ^is  silence  entirely  acquiesced  in 
the  act  of  Orane  in  giving  the  mortgage  to  tkt 
bank.- 

The  circuit  court  also  said: 

*'It  is  unnecessary  to  condder  the  questioe 
whether  three  fourths  in  the  land  and  fixtures 
appurtenant  to  the  land  were  or  were  not  part- 
nership property,  and  whether,  as  such,  wh% 
first  liable  to  copartnership  debts  in  priority 
to  the  individual  interests  of  the  coparinen 
therein,  because  assuming  this  to  have  been 
the  nature  of  the  property,  the  mortgage  of 
the  partnership  sasets  by  one  copartner  for  tbt 
l)eDefit  of  the  partnership,  without  the  sjeeat 
of  the  other  partner  would,  in  the  absence  of 
fraud  (which  is  not  here  suggested)  be  undoabl- 
edly  valid  as  a  security  to  a  particular  creditor 
to  whom  it  was  mortgaged;  a  fortiori^  if  made 
with  the  assent,  express  or  implied,  of  tbe 
other  partner,  who.  In  the  case  of  D.  R  Smitb. 
knew  of  the  mortgage,  did  not  object,  svl 
who  participated  in  the  benefit  ofthe  exteoskm 
of  the  debt  which  the  firm  of  D.  R  Smith  k 
Co.  obtained  from  the  bank. 
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'^Hie  tide  which  Thomas  R  McQahan,  as 
parebaier,  acquired  under  the  sale  and  con- 
jfjtnot  in  September,  1885»  made  bj  the  mar 
ditl  noder  the  execution  airainst  the  firm  of  D. 
R  Smith  &  Co.  and  the  individual  iuterest  of  D. 
228]  R.  Smith,  *could  be  no  better  or  higher 
tbin  that  which  the  Arm  had  or  could  have 
dtimed  in  the  property  so  sold  and  conveyed. 
Ai  D.  R  Smith  A  (Do.  and  D.  R.  Smith  could  not 
ktn  daimed  to  hold  the  property  in  derogation 
ol  the  right  to  the  three  fourths  interest  there- 
ii  of  the  National  Bank  of  Rondout  under  the 
mortmre  given  to  it  in  1888  to  secure  the  debt 
of  kS.  bmith  &  Co.,  so  the  defendant 
TbomuR.  McGahan  cannot  claim  against  the 
T^  of  the  bank  to  three  undivided  fourths 
Id  Midland  and  improvements  and  fixtures.'* 

The  eourt  entered  a  decree  annulling  the 
tee  made  by  McGahan  to  £.  P.  Smith,  and 
djiecting  an  account  for  three  fourths  of  the 
rents  and  profits  from  September  7,  1885, 
wheo  McGahan  assumed  the  ownership  and 
poMssion  of  the  whole  property,  and  for  any 
wtste  which  might  have  been  permitted  be- 
tween that  date  and  the  date  of  the  accounting; 
foreeMng  the  equity  of  redemption  of  Wal- 
ter B.  Crane  and  directing  a  sale  of  the  prop- 
»,  the  proceeds  after  payment  of  costs  to  be 
I  to  complainant  to  be  credited  on  the  debt 
Kcored  hv  the  mortgage. 

From  this  decree  defendants  prosecuted  an 
ippeaL 

Mmn.  J,  N.  Nathans  and  Samuel  Lord 
for  appellants. 
Jfir.  Theodore  O.  Barker  for  appellee. 

Mr,  Chirf  Juitiee  Fuller  delivered  the  opin* 
ion  of  the  court: 

2321  *It  is  argued  that  the  circuit  court 
sbonld  have  held  that  the  withholding  of  the 
mortMe  from  record  invalidated  it  as  against 
the  areditors  of  the  firm,  but  no  such  defense 
to  the  mortcage  was  set  up  in  the  answer,  and 
there  having  been  no  issue  thereon  below,  it 
cuDothemade  in  the  first  instance  on  appeal. 
The  decree  of  the  circuit  court  refers  to  no  such 
defense,  and  it  is  now  too  late  to  raise  it.  Nor 
do  we  find  anything  from  which  to  conclude 
that  the  firm  was  given  a  fictitious  credit  by 
the  coodoct  of  Crane  in  this  particular,  or  that 
the  withholding  of  the  mortgage  from  record 
iiDoanted  to  a  fraud  upon  ciedTtors  of  which 
these  defendants  ootild  complain.  McGahan 
vai  not  a  creditor,  but  claimed  to  have  been  a 
purchaser  after  the  mortgage  had  been  re- 
corded; D.  R.  Smith  was  not  a  creditor  and 
WIS  not  misled;  and  there  is  no  evidence  in  the 
record  that  any  creditor  dealt  with  D.  R  Smith 
^  Company  on  the  faith  that  the  three  fourths 
iaterest  in  the  lands  standing  in  Crane's  name 
was  partnership  real  estate.  The  error  assigned 
b  this  regard  is  untenable. 

The  circuit  Judge  was  of  opinion  that  Crane 
held  the  undivided  three  fourths  of  the  lands  in 
Question  In  individual  ownership  in  fee,  unaf- 
fected by  any  tmat,  and  that  It  was  competent 
for  him  to  make  an  absolute  conveyance 
thereof  in  virtue  of  such  ownership.  But,  d- 
though  the  deeds  were  made  to  North,  Crane, 
Tompkins,  and  Smith  as  Individuals,  and  the 
porchases  were  made  in  severalty,  and  thev 
add,  and  Crane  and  Smith  subsequently  held. 


as  tenants  in  common,  yet  If  an  equity  resulted 
to  firm  creditors  because  the  purchases  were 
made  in  furtherance  of  the  Joint  enterprise  and 
the  lands  were  devoted  to  its  use,  it  seems  to  ua 
nevertheless  ouite  clear  that  the  mortage  by 
Grace  of  the  three  fourths  standing  in  his  name 
to  secure  a  partnership  debt  was  valid,  and 
could  be  enforced  against  these  defendants. 

The  settled  rule  in  this  country  is  that  where 
a  deed  is  executed  on  behalf  of  a  firm  by  one 

eartner,  the  other  partner  will  be  bound  if  there 
e  either  a  previous  parol  authority  or  a  subse- 
Suent  parol  adoption  of  the  act;  and  that  ratl- 
cation  may  be  inferred  from  the  presence  of 
the  other  pertner  *at  the  execution  and  [233 
delivery,  or  from  his  acting  under  it  or  taking 
the  benefits  of  It  with  knowledge.  8  Kent,  Com. 
*48:  Cody  V.  Sha^ierd,  11  Pick.  405,  408.  29 
Am.  Dec.  879;  Psiw  v.  Weber,  47  Bl.  41;  FroU 
V.  Wolf^  77  Tex.  456;  SetmerU  v.  Shreeve,  69 
Pa.  457, 1  Am.  Rep.  489;  WOaon  v.  Hunter^ 
14  Wis.  683^  Am.  Dec.  795;  Rumery  v.  Mo- 
OuUoeh,  64  Wis.  565;  Pike  v.  Bacon,  21  Me. 
280,  88  AuL  Dec.  259;  RuseOl  v.  Annable,  109 
Mass.  72, 12  Am.  Rep.  665;  Qunter  v.  WiUiame, 
40  Ala.  561;  Sulliifan  t.  Smith,  16  Neb.  476, 
48  Am.  Rep.  854. 

This  is  the  accepted  doctrine  in  New  York: 
Smith  V.  JSTerr,  8  N.  Y.  144;  Graser  v.  SUO- 
toaaen,  25  N.  Y.  815;  Van  Brunt  v.  Applegate, 
44  N.  Y.  644;  and  in  South  Carolina:  Stroman 
V.  Varn.  19  S.  C.  807;  Salinae  v.  Bennett,  88 
S.  C.  285. 

In  Stroman  t.  Vam,  ettpra,  the  supreme 
court  of  South  Carolina  laid  down  the  general 
rule  that  one  partner  might  bind  his  copart- 
ners b^  deed  if  the  others  were  present  and 
authorized  it,  or  if  authority  to  do  so  was  fairly 
inferable  from  the  evidence  of  their  conduct 
and  the  course  of  business,  and  It  was  held, 
where  there  were  four  partners  In  a  sawmill, 
two  of  whom  owned  the  land,  and  one  of  the 
others  morti^aged  it  in  the  name  of  the  four 
and  signed  the  firm  name,  that  the  mortgage 
was  a  valid  lien  on  the  land,  the  two  owners 
having  received  the  consideration  and  in  many 
wavs  acknowledged  and  ratified  the  mortgage, 
and  that  a  purchaser  of  the  Interest  of  one  of 
the  owners  in  both  land  and  partnership  after 
record  of  the  mortgage  was  bound  by  Its  lien. 

In  Van  Brunt  v.  Apptegate,  eupra,  it  waa 
held  that  a  conveyance  bv  one  partner  having 
the  legal  title  to  one  half  of  certain  real  estate 
(the  other  half  being  in  the  other  partner)  the 
whole  of  which  waa  In  equity  partnership 
property,  to  a  creditor  of  the  firm  in  payment 
of  a  partnership  debt,  vested  good  title  to  such 
un^vided  half  In  his  grantee,  notwithstanding 
it  was  executed  without  the  knowledge  or  con- 
sent of  the  other  partner,  the  firm  was  insolvent^ 
and  its  effect  was  to  irive  a  preference  to  the 

Santee.  The  argument  that  a  partner  holding 
e  leaal  title  of  one  half  held  a  moiety  of  it  for 
himself  and  a  moiety  for  his  copartner  was  re- 
lected,  and  ^t  *wa8  decided  that  a  partner  [234 
nolding  the  legal  title  for  the  firm  has  the  same 
power  over  it  as  over  firm  personalty,  and  that 
his  conveyance  for  firm  purposes  passes  the 
title  free  of  the  firm's  equiues;  that  if  he  were 
a  trustee  as  to  his  copartner  the  separate  deeds 
of  both  partners  would  leave  one  half  the  tract 
unconveyed  but  that  a  joint  deed  was  not  ne> 
easary  to  convey  the  firm  title. 
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wad  firm  of  D.  R  Smith  A  Co. ,  located  in  South 
Carolina,  with  lumber  and  book  accounts, 
2251  *at  Rondout,  New  York;"  and  Crane 
thereby  released  Tompkins  from  all  debts, 
dues  and  demands  owed  by  D.  R  Smith  & 
Co.,  except  seven  notes  in  the  National  Bank 
at  Rondout,  which  it  was  agreed  should  be 
continue  from  one  to  two  years,  if  required, 
Tompkins  and  Crane  holding  themselves  re- 
sponsible for  the  notes,  but  Cnine  agreeing  to 
pay  the  notes  and  indemnify  Tompkins  from  all 
loss  incurred  from  their  extension.  Crane  and 
Tompkins  also  agreed  to  the  dissolution  of  the 
firm  from  date.  On  April  24, 1877,  Tompkins, 
in  consideration  of  $1822  paid  to  him  by  Crane, 
assigned  to  Crane  the  mortgage  made  by 
Smith  to  Tompkins,  Auinist  28,  1860. 

On  NoyemberSO,  1883,  Crane  conveyed  to 
the  National  Bank  at  Rondout  an  undivided 
three  fourths  interest  of  all  the  tracts  of  land 
known  as  Longwood  and  as  Britton's  Ferry, 
in  consideration  of  the  sum  of  $12,000,  which 
deed  recited:  "This  grant  is  intended  as  a 
security  for  the  payment  of  four  certain  prom- 
issory notes,  amounting  in  the  aggregate  to 
twelve  thousand  dollars,  or  the  renewal  or  re- 
newals of  them,  or  either  or  any  of  them,  to- 
gether with  the  lawful  discount  or  interest 
thereon,  said  notes  being  made  by  David  R 
Smith  and  Walter  B.  Crane,  under  their  firm 
name  of  D.  R  Smith  &  Co.,  and  indorsed  by 
Walter  R  Crane  and  Henry  H.  Crane,  and 
payable  at  the  National  Bank  at  Rondout." 
ia  case  of  default  in  payment  it  was  provided 
that  the  property  might  l>e  sold  by  the  parties 
and  Uiat  after  payment,  from  the  proceeds,  of 
the  indebtedness  and  costs,  the  overplus,  if 
any,  should  be  paid,  on  demand,  to  Crane,  his 
heirs  or  assigns.  The  evidence  tended  to  es- 
tablish other  facts  referred  to  by  the  circuit 
court 

The  circuit  court.  Judge  Bond  presiding,  in  its 
opinion  or  decree  found  that  Walter  B.  Crane, 
the  mortgagor,  owned  the  undivided  three 
fourths  of  the  property  described  in  the  bill; 
"that  he  mortgag^  the  same  to  the  National 
Bank  of  Rondout  in  November,  1888,  to  secure 

t  12, 000  of  promissory  notes,  made  by  David  R 
mith  and  Walter  B.Crane,  under  the  firm  name 
of '  D.  R  Smith  &  Co.,  and  indorsed  by  Walter 
B.  Crane  and  Henry  M.  Crane,  and  payable  at 
226]  the  National  *Bank  of  Rondout;  that 
this  mortgage  was  held  by  the  National  Bank 
of  Rondout  In  its  possession  and  was,  at  the  re- 
quest of  Walter  B.  Crane,  one  of  the  copart- 
ners, withheld  from  registry  In  South  Carolina 
from  the  date  of  its  delivery  in  November, 
1888,  unta  the  27th  February,  1885,  when  it 
was  duly  recorded  in  the  office  of  the  clerk  of 
the  court  of  common  pleas  of  Georgetown 
county,  SouUi  Carolina,  and  the  6th  day  of 
If  arch,  1885,  when  it  was  recorded  in  the 
office  of  the  register  of  mesne  conveyances  for 
Williamsburg  county,  in  said  state;  that  the 
notes  recited  in  the  mortgage  were  not  paid  at 
maturity  and  were  from  time  to  time  renewed, 
nntn  the  6th,  17th  and  29th  days  of  June  and 
the  8d  day  of  July,  1885,  respectively,  •  .  . 
at  the  expiration  of  which  times  of  payment 
they  each  became  due  and  iinoe  said  dates 
have  remained  unpaid;  that  on  the  27th  of 
April,  1885,  certain  Judgments  were  recovered 
in  the  drcnit  court  for  the  district  of  South 
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Carolina  against  D.  R  Smith  A  Co.,  apoo  the 
default  of  D.  R  Smith,  the  only  one  of  the 
defendants  who  was  served,  and  executioae 
were  lodsed  to  bind  the  property  of  aaid  firm 
and  the  individual  property  of  D.  R  SmtUi, 
but  not  the  separate  property  of  Walter  R 
Crane;  that  under  said  iudgment^  and  execu- 
tions the  marshal  of  this  court,  at  S^gsCree, 
in  the  county  of  Williamsburg,  on  the  7tli  day 
of  September,  1885.  sold  the  interest  of  the  aaid 
D.R.Smith&  Company,  and  the  interest  of  D. 
R  Smith  individually  m  the  real  estate  of  D.  R 
Smith  &  Ca,  for  the  sum  of  $3850,  to Tbomaa 
R  McGkhan,  one  of  the  defendants  In  thi» 
suit,  and  on  the  same  day  executed  and  de- 
livered to  him  as  purchaser,  a  deed  of  convey- 
ance  of  the  property  described  in  the  deed, 
which  is  the  same  property,  the  three  foortha 
interest  in  which  was  mortgaged  by  Walter  R 
Crane  to  the  National  Bank  of  Rondout;  that 
the  said  Thomas  R  McChihan,  assuming  to  be 
the  owner  of  the  entire  property,  shortly  after 
the  said  sale  to  him  executed  to  the  defendant* 
Mrs.  Elizabeth  P.  Smith,  wife  of  the  above 
named  D.  R  Smith,  a  lease  of  saJd  property, 
inoluding  the  mills,  machinery,  and  pefsooal 
proper^  connected  therewith;  that  since  thee 
the  said  D.  R  Smith,  as  agent  for  hit  wife. 
has  been  *08ing  the  said  mill  property  far[227 
their  own  purposes,and  has  been  ear-ring  on  aa 
extensive  business  in  cutting  and  shipping  lum- 
ber; that  the  title  to  the  three  uodividd  ooe 
fourths  in  the  fee  of  said  real  estate  was  con- 
veyed by  regular  deed  to  Walter  B.  Crane,  Ito 
mortgagor,  who,  with  his  wife  concorriag. 
conveyed  them  to  the  National  Bank  of  Rood- 
out  to  secure  the  copartnership  debt  of  D.  R 
Smith  &  Co.;  that  the  title  deeds  to  Crmoe 
show  no  trust  of  any  kind  qualifyinr  Crane's 
title;  that  there  was  no  evidence  to  uow  any 
special  trust  which  would  restrict  or  qualify 
Crane's  right  to  make  an  absolute  coartywmcm 
of  his  undivided  three  fourths  tnterest  hi  said 
real  estate  and  the  improvements  thereon, of  the 
nature  of  fixtures  or  appurtenances  tbmto  he- 
longing;  that  there  was  satisfying  evidence  thaft 
D.  R  Smith  knew  that  the  mortgage  had  been 
given  as  security  for  the  debt  of  D.  R  Smith  A 
Co. ;  that  he  knew  that  the  notes  were  renewed, 
and  that  he  by  ^is  silenoe  entirely  acquieaoed  fm 
the  act  of  Crane  in  giving  the  mortgaM  lo  iht 
bank.- 

The  circuit  court  also  said: 

*'It  is  unnecessary  to  consider  the  qpoiion 
whether  three  fourths  in  the  land  and  flxtmss 
appurtenant  to  the  land  were  or  were  not  part- 
nership property,  and  whether,  aa  such,  wtn 
first  liable  to  copartnership  debts  to  pHorily 
to  the  individual  interests  of  the  copariaecs 
therein,  because  assuming  this  to  have  beea 
the  nature  of  the  property,  the  mortgage  of 
the  partnership  sasets  by  one  copartner  for  the 
l>enefit  of  the  partnership,  without  the  sieeBt 
of  the  other  partner  would,  in  the  absence  of 
fraud  (which  is  not  here  suggested)  be  uodoobt- 
edly  valid  as  a  security  to  a  particular  creditor 
to  whom  it  was  mortgaged;  a  fortiori^  if  mads 
with  the  assent,  express  or  implied,  of  the 
other  partner,  who.  In  the  case  of  D.  R  Sodik 
knew  of  the  mortgage,  did  not  object,  aad 
who  participated  in  the  benefit  of  the  extroaioa 
of  the  debt  which  the  firm  of  D.  R  Smith  4 
Co.  obtained  from  the  bank, 
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'IThe  tlUe  which  Thomas  R  McGahan,  as 
parcbaMr,  acquired  under  the  sale  and  con- 
Tejittoe  in  September,  1885,  made  bj  the  mar 
thtl  under  the  execution  affainst  the  firm  of  D. 
&  Smith  &  Co.  and  the  individual  iuterest  of  D. 
228]  R.  Smith,  *could  be  no  better  or  higher 
tbaa  that  which  the  firm  had  or  could  have 
dtined  in  the  property  so  sold  and  conveyed. 
Ai  D.  B.  Smith  &  Co.  and  D.  R.  Smith  could  not 
kite  claimed  to  hold  the  property  in  derogation 
olthe  right  to  the  three  fourths  interest  there- 
ia  of  the  National  Bank  of  Rondout  under  the 
Bortcue  given  to  it  in  1888  to  secure  the  debt 
of  K  B.  Smith  &  Co.,  so  the  defendant 
Tkomat  R  McCUihan  cannot  claim  against  the 
rifhtofthe  bank  to  three  undivided  fourths 
in  laid  land  and  improvements  and  fixtures.'* 
Tlie  court  entered  a  decree  annulling  the 
tee  made  by  McGaban  to  £.  P.  Smith,  and 
directing  an  account  for  three  fourths  of  the 
rents  and  profits  from  September  7,  1885, 
vkn  McGahan  assumed  the  ownership  and 
pomeasion  of  the  whole  property,  and  for  any 
waste  which  might  have  been  permitted  be- 
tween that  date  and  the  date  of  the  accounting; 
foRckving  the  equity  of  redemption  of  Wal- 
ter B.  Cnme  and  directing  a  sale  of  the  prop- 
S,  the  proceeds  after  payment  of  costs  to  be 
1  to  complainant  to  be  credited  on  the  debt 
lecnred  bv  the  mortgage. 

From  this  decree  dd^endants  proaecnted  an 
sppeaL 

iteff.  J.  N«  Nathans  and  Samuel  Lord 
for  appellants. 
Mr,  Theodore  O.  Barker  for  appellee. 

Mr.  Ckitf  Juitiee  Fuller  delivered  the  opin- 
ion of  the  court: 

232]  *It  ia  argued  that  the  circuit  court 
ifaoQld  have  held  that  the  withholding  of  the 
moftgage  from  record  invalidated  it  as  against 
the  oeditors  of  the  firm,  but  no  such  defense 
to  the  mort£age  was  set  up  in  the  answer,  and 
thete  having  been  no  issue  thereon  below,  it 
cannot  be  made  in  the  first  instance  on  appeal. 
The  decree  of  the  circuit  court  refers  to  no  such 
defense,  and  Itisnow  too  late  to  raise  it.  Nor 
do  we  find  anything  from  which  to  conclude 
that  the  firm  was  given  a  fictitious  credit  by 
the  conduct  of  Crane  in  this  particular,  or  that 
the  withholding  of  the  mortgage  from  record 
amounted  to  a  fraud  upon  creditors  of  which 
these  defendants  oould  complain.  McQahan 
wunot  a  creditor,  but  claimed  to  have  been  a 
purchaser  after  the  mortgage  had  been  re- 
corded; D.  R.  Smith  waa  not  a  creditor  and 
was  not  misled;  and  there  is  no  evidence  in  the 
record  that  any  creditor  dealt  with  D.  R  Smith 
^  Company  on  the  faith  that  the  three  fourths 
interest  in  the  lands  standing  In  Crane's  name 
was  partnership  real  estate.  The  error  assigned 
hi  this  regard  is  untenable. 

The  circuit  Judge  was  of  opinion  that  Crane 
beld  the  undivided  three  fourths  of  the  lands  in 
ooestion  in  individual  ownership  in  fee,  unaf- 
fected by  any  truat,  and  that  it  was  competent 
for  him  to  make  an  absolute  conveyance 
thereof  in  virtue  of  such  ownership.  But,  d- 
thoogh  the  deeds  were  made  to  North,  Crane, 
Tompkins,  and  Smith  as  individuals,  and  the 
norcbases  were  made  in  severalty,  and  thev 
aeld,  and  Crane  and  Smith  subsequently  held, 
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as  tenants  in  common,  yet  If  an  equity  resulted 
to  firm  creditors  because  the  purchases  were 
made  in  furtherance  of  the  Joint  enterprise  and 
the  lands  were  devoted  to  its  use,  it  seems  to  ua 
nevertheless  ouite  clear  that  the  mortage  by 
Crace  of  the  three  fourths  standing  in  his  name 
to  secure  a  partnership  debt  was  valid,  and 
could  be  enforced  against  these  defendants. 

The  settled  rule  in  this  country  is  that  where 
a  deed  is  executed  on  behalf  of  a  firm  by  one 
partner,  the  other  partner  will  be  bound  if  there 
be  either  a  previous  parol  authority  or  a  subae- 

2uent  parol  adoption  of  the  act;  and  that  rati- 
cation  may  be  inferred  from  the  presence  of 
the  other  partner  *at  the  execution  and  [233 
delivery,  or  from  his  acting  under  it  or  taking 
the  benefits  of  it  with  knowledge.  8  Kent,  Com. 
*48;  Cadif  v.  Bhgfiherd,  11  Pick.  405,  408.  29 
Am.  Dec.  879;  Pnne  v.  Weber,  47  Bl.  41;  Frott 
V.  WdlL  rt  Tex.  455;  8ehmerH  v.  Shreeve,  83 
Pa.  457, 1  Am.  Rep.  489;  WiUon  v.  Hunter^ 
14  Wis.  683,  80  Am.  Dec.  795;  Rumery  v.  Mo- 
Oulloeh,  64  Wis.  565;  Pike  v.  Bacon,  21  Me. 
280,  88  AuL  Dec.  259;  Ruaell  v.  Annable,  109 
Mass.  72, 12  Am.  Rep.  665;  Ounterv.  WiUiame, 
40  Ala.  561;  SuUiitan  v.  Smith,  15  Neb.  476, 
48  Am.  Rep.  854. 

This  is  the  accepted  doctrine  in  New  York: 
Smith  V.  JSTerr,  8  N.  Y.  144;  Graser  v.  SUO- 
tpogen,  25  N.  Y.  815;  Van  Brunt  v.  Applegaie, 
44  N.  Y.  544;  and  in  South  Carolina:  Stroman 
V.  Varn,  19  S.  C.  807;  SaUnae  v.  Bennett,  88 
S.  C.  285. 

In  Stroman  t.  Varn,  eupra,  the  supreme 
court  of  South  Carolina  laid  down  the  general 
rule  that  one  partner  might  bind  his  copart- 
ners by  deed  if  the  others  were  present  and 
authorized  it,  or  if  authority  to  do  so  was  fairly 
inferable  from  the  evidence  of  their  conduct 
and  the  course  of  business,  and  it  was  held, 
where  there  were  four  partners  In  a  sawmill, 
two  of  whom  owned  the  land,  and  one  of  the 
others  mortgaged  it  in  the  name  of  the  four 
and  signed  the  firm  name,  that  the  mortgage 
was  a  valid  lien  on  the  land,  the  two  owners 
having  received  the  consideration  and  in  many 
wavs  acknowledged  and  ratitied  the  mortgage, 
and  that  a  purchaser  of  the  interest  of  one  of 
the  owners  in  both  land  and  partnership  after 
record  of  the  mortgage  was  bound  by  its  lien. 

In  Van  Brunt  v.  Apptegate,  eupra,  it  waa 
held  that  a  conveyance  bv  one  partner  having 
the  legal  title  to  one  half  of  certain  real  estate 
(the  other  half  being  in  the  other  partner)  the 
whole  of  which  waa  in  equity  partnership 
property,  to  a  creditor  of  the  firm  in  payment 
of  a  partnership  debt,  vested  good  title  to  such 
un<^vided  half  in  his  grantee,  notwithstanding 
it  was  executed  without  the  knowledge  or  con- 
sent of  the  other  partner,  the  firm  was  insolvent^ 
and  its  effect  was  to  irive  a  preference  to  the 

Santee.  The  argument  that  a  partner  holding 
e  leaal  title  of  one  half  held  a  moiety  of  it  for 
himself  and  a  moiety  for  his  copartner  was  re- 
lected,  and  ^t  *wa8  decided  that  a  partner  [234 
nolding  the  legal  Utle  for  the  firm  has  the  same 
power  over  it  as  over  firm  personalty,  and  that 
his  conveyance  for  firm  purposes  passes  the 
title  free  of  the  firm's  equities;  that  if  he  were 
a  trustee  as  to  his  copartner  the  separate  deeds 
of  both  partners  would  leave  one  half  the  tract 
unconveyed  but  that  a  joint  deed  was  not  na> 
easary  to  convey  the  firm  title. 
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Id  this  case  the  title  to  three  fourths  of  the 
land  stood  in  Crane.  It  is  said  that  the  legal 
title  to  Tompkins'  three  eighths  (one  eighth 
faavine  been  conveyed  by  North  to  Tompkins 
and  one  eighth  to  Crane)  was  never  conveyed 
to  Crane,  but  we  regard  the  case  made  as  suf- 
ficient in  this  respect.  The  bill  allcired  that 
Crane  was  * 'seised  and  possessed  in  fee  of  all 
the  undivided  three  fourths  of  all  those  tracts 
and  parcels  of  land,"  and  this  averment  was 
not  denied  in  the  answer,  while  appellants  ad- 
mit that  Crane  *'had  the  right  to  compel 
Tompkins  to  make  a  conveyance  of  the  legal 
title."  No  question  arises  as  to  a  conveyance 
in  the  name  of  the  firm,  as,  in  order  to 
apply  this  three  fourths  in  security  or  pay- 
ment of  partnership  liabilities,  a  convey- 
ance by  Crane  in  his  own  name  was  required, 
and  the  mortgage  was  given  by  Crane  accord- 
ingly to  secure  partnership  notes  and  their 
renewals,  as  appeared  on  the  face  of  the  mort- 
gage. The  character  of  the  transaction  was 
not  changed  because  Crnne  may  have  desired 
to  protect  his  own  indorsements  made  for  the 
benefit  of  the  firm,  nor  by  the  fact  that  the 
mortgage,  pursuing  the  legal  title,  happened 
to  provide  that  any  surplus"  after  sale  should 
be  paid  to  Crane,  "his  heirs  or  assigns." 
Moreover,  Smith  was  not  called  as  a  witness, 
and  although  the  testimony  of  the  president  of 
the  bank  tended  to  show  that  Smith  objected 
to  the  giving  of  a  mortgage  in  the  name  of  D. 
R.  Smith  &  Company,  we  concur  with  the 
finding  of  the  circuit  Judge  that  Smith  knew 
of  the  exacution  by  Crane  of  the  mortgage  of 
the  thrte fourths,  which  as  between  them  be- 
longed to  Crane,  and  accepted  the  benefits  of 
the  renewals  secured  thereby  without  objec- 
tion. The  necessiry  conclusion  is  that  the 
partnership  indebtedness  to  the  bank  was  prop- 
erlv  secured  by  the  mort gnge  as  asrainst  other 
235]  firm  creditors,  even  if  'Crane's  title  could 
under  some  circumstances  have  been  subjected 
to  an  equitv  in  favor  of  the  firm. 

The  oank's  rights  could  not  be  divested  by 
sale  under  judgments  against  D.  R  Smith  or 
D.  R.  Smith  &  Co.,  whether  the  property  was 
held  in  individual  ownership  or  aifected  by  an 
equity  which  passed  to  the  bank  in  security  of 
firm  mdebtedness. 

Such  being  the  situation,  McGahan  and  his 
lessee  could  not  claim  to  occupy  under  McCa- 
ban's  purchase  the  position  of  a  morlgaeor  in 
possession,  and,  indeed,  that  is  not  appellant's 
contention,  which,  on  the  contrary,  denied  the 
validity  of  the  mortgage  altogether.  And  since 
they  proceeded  to  cut  and  sell  the  timber  from 
the  mortgaged  premises  from  September  7, 
1885,  to  the  date  of  the  decree  in  derogation 
of  the  rights  of  both  the  bank  and  of  Crane, 
the  circuit  court  correctly  held  them  to  an  ac- 
countability for  three  fourths  of  the  proceeds 
thus  realized. 

As  between  mortgagor  and  mortgagee, 
whether  the  mortgage  be  regarded,  as  passing 
the  legal  estate  or  as  giving  merely  a  lien  for 
the  debt,  the  right  of  the  mortgagee  to  be  pro 
tected  from  the  impairment  oi  his  security  is 
alike  recognized  (Jones,  Mortg.  ^  6S4:  Brady 
▼.  Watdron,  2  Johns.  Ch.  148;  NeUon  v.  Fine 
gar,  80  III.  478)  but  the  mortgo^ee  cannot  re- 
cover for  waste  in  the  cutting  of  timber  from 
the  mortgaged  land  by  the  mortgagor  unless 
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the  severance  be  wrongful.    Searle  v.  Siawjfer^ 
127  Mass.  401,  34  Am.  Rep.  425.    So  ii  may 
be  conceded  that  the  mortgagee  is  not  entitled 
to  rents  and  profits  unless  a  lien  thereon  ia  re- 
served id  the  mortgage  (Hardin  v.  Hardin,  34 
S.  C.  80,  81)  and  that  although  the  mortgagee 
may  have  the  right  to  take  possession  upon 
condition  broken,  if  he  does  not  exercise  the 
right  he  cannot  claim  the  rents.  Teal  v.  Walker^ 
111  U.  S.  242  [28:  415].      But  the  accouDtioj^ 
was  not  awarded  by  the  circuit  court  as  reralt- 
ing  from  the  application  of  the  doctrine  of 
waste  or  the  right  to  rents  and  profits  as  be- 
tween mortgagor  and  mortgagee,  but  rested  on 
the  ground  that  McGahan  acquired  oothini^ 
more  under  the  sale  and  conveyance  to  him 
than  Smith's  one  fourth  of  the  property,  sod 
that  his  taking  possession  of  the  entire  lands 
*and  converting  the  timber  thereon  eo-  [230 
titled  the  bank  to  an  account  for  three  fourths 
of  the  property  so  converted. 

If  McGahan  was  accorded  the  rights  of  a 
tenant  in  common,  he  could  not  complain  at 
being  subjected  to  the  obligations  of  that  rela- 
tion. If  one  exclude  his  cotenant  under  a 
claim  of  exclusive  right  or  otherwise,  the  co- 
tenant  is  entitled  to  compensation  to  the  extent 
of  the  use  of  which  he  has  been  improperij 
deprived,  and  it  is  settled  law  io  South  Caro- 
lina that  the  occupying  tenant  is  chargeable 
with  what  he  has  received  io  excess  of  bis 
just  proportion,  and  is  liable  to  account  to  his 
cotenant  for  the  rents  and  profits  of  so  moch 
of  the  common  property  as  he  has  occupied 
and  used  in  excess  of  his  share.  I%omp$on  v. 
Bostiek,  1  McMull.  Eq.  78;  Baneoek  v.  iXif .  1 
McMull.  En.  72,  86  Am.  Dec  298;  Bolt  v. 
Bobinwn,  1  MoMuU.  Eq.  475;  J&nm  ▼.  Ma$iey, 
14  S.  C.  292;  Seaife  y.  Thornton,  15  a  C.  837; 
Pearwn  v.  Carlton,  18  S.  C.  47.  The  char- 
acter of  McGahan's  possession  was  hostile,  sod 
in  any  view,  on  general  principles  of  equity, 
the  accounting  was  properly  decreed. 

But  it  is  oDjected  that  the  decree  was  er- 
roneous in  this  particular,  because  the  heirs  of 
Crane  were  not  parties  to  the  suit  By  the 
47th  rule  in  equity,  in  all  cases  where  it  ap- 
pears to  the  court  that  persons  who  might 
otherwise  be  deemed  necessary  or  proper  par- 
ties to  the  suit  cannot  be  made  parties  by 
reason  of  their  being  out  of  the  jurisdictioo  of 
the  court,  or  because  their  joinder  would  oast 
the  jurisdiction  of  the  court  as  to  the  parties 
before  the  court,  the  court  may  in  its  discre- 
tion proceed  in  the  cause  wiihout  making  such 
persons  parties,  but  in  such  cases  the  decree  it 
without  prejudice  to  the  rights  of  the  absent 
party.  In  this  case  the  heirs  of  Walter  & 
Crane  were  not  made  parties  to  the  bill  pr^ 
sumably  because  jurisiiiction  would  thercbr 
be  ousted,  but  no  objection  waA  made  to  pro- 
ceeding in  their  absence,  and  so  far  as  these 
defendants  are  concerned,  coraplaiosot,  if 
otherwise  entitled,  was  properly  allowed  to  fo 
to  a  decree  of  sale  and  foreclosure  as  to  the tn. 
as  claiming  the  equity  of  redemption  or  title 
to  that  part  of  the  real  estate  which  stood  in 
the  name  of  Crane.  And  as  the  decree  «t« 
operative  to  this  extent,  we  think  it  nuy  besus 
taioed  in  respect  of  the  accounting  for  the  con 
version  of  that  which  ^rendered  the  se-  [2S^ 
curity  valuable.  It  is  admitted  that  Crane  tad 
his  wife,  who  alone  survives  him,  executed  ibe 

1S«  U.S. 


IflU 


Mattoz  v.  United  Btatbs. 


287-289 


Boitgage,  tsd  that  the  indebtedness  is  unpaid, 
while  it  is  evident  upon  this  record  tbat  the 
tm  is  iosolTent. 

Under  these  circumstances  we  are  unable  to 
ooodude  that  appellants  are  entitled  to  in- 
sit  upon  an  objection  in  this  court,  to  sus- 
ttiD  which  would  curtail  the  relief  to  which 
•ppellee  was  entitled  as  against  them  or  over- 
ihrow  the  jurisdiction  of  the  circuit  court. 
JWfer  ▼.  AAford,  138  U.  8.  610.  626  [88;  667, 
r4].  aod  cases  cited. 

Ijicree  affirmed, 

CLYDE  MATTOX,  mff.  in  Err., 

UNITED  STATES. 
(See  8. 0.  Beporter'S  ed.  237-8(0.)    . 

hrudutum  of  district  court— emlenee  on  for- 
mer truU—coMlitutional  provision— im- 
peadUng  testimony, 

L  TheKJoited  States  District  Court  foilthe  District 
of  Kansas  tiad  jurisdiction  of  the  offense  of  homi- 
dde  committed  in  December,  1889,  in  that  part  of 
the  Indian  territory  annexed  by  the  Act  of  Jan- 
■07  6,1988  (22  Stat,  at  L.  400)  to  the  United  States 
Jodioii]  district  of  Kansas. 
t  Wbere  two  of  the  witnesses  for  the  govem- 
BBot  on  the  former  trial  of  an  Indictment  for 
Border  have  since  died,  a  transcribed  copy  of  the 
leporto^B  steooffrapbio  notes  of  their  testimony 
upon  soch  trial  supported  by  his  testimony  tliat 
it  WIS  correct,  is  admiralble  in  evidence  against 
tiietocused  os  the  second  trial  of  the  indict- 
ment. 
1  The  constitutional  provision  that  the  accused 
shall  **be  confronted  with  the  witnesses  against 
Uffl**  is  not  Infringed  by  permitting  the  teeti- 
nony  of  wltnesees  sworn  upon  the  former  trial 
of  the  same  Indictment,  who  have  since  died,  to 
be  lead  against  him. 
L  Wbere  a  witness  In  a  criminal  trial  has  died 
since  the  trial  and  thereafter  on  a  second  trial  of 
the  same  case  his  testimony  given  on  tbe  first 
trial  is  read  in  evidence,  statements  made  by  him 
nnce  tbe  first  trial  that  bis  testimony  on  that 
trial  was  false  cannot  be  given  in  evidence  to 
impeach  such  testimony. 

[No.  667.] 
Arned  and  Suimitted  Oct.  tS,  1894.    Leave 
Oranted  to   Resubmit   Dee,  3,  1894,    ^' 
submitted  Dec  10,  1894,    Decided  Feb.  4» 
1896, 

IN  ERROR  to  the  District  Court   of  the 
1   United  States  for  the  DisUict  of  Kansas  to 


Kon.-^  to  competency  of  foUnessea  in  United 
States  cottrtf  in  eUM  eases;  how  fair  oovemed  by 
State  loios,  see  note  to  Yanoe  v.  Oampbell,  17: 168. 

That  persons  iointlu  indicted  eotinot  be  witnesses 
for  tath  other;  exceptions  to  the  rule;  wlkefi  voife  of 
CM  may  be,  see  note  to  United  States  ▼.  field, 
ftKBS. 

Ji  to  wftot  proof  eon  be  fntrodiieed,  <^ter  impeoch- 
sMnt  e/  wUnrts  by  eontradietory  statement  made  out 
tftosrU  thai  he  has  made  statements  consistent  with 
Mf  Midefiee,  see  note  to  Conrad  v.  Griffey,  18: 770. 

As  to  ecidence  of  contradictory  statements  made 
t^  witnesses  to  impeach;  inreoardto  what  faets^  in-- 
fptind  of  on  emss-ezamffiatton,  the  i9ftfi€ss  may  be 
CMrtradiefed,  see  note  to  Ellicott  v.  Pearl,  0:  47S. 

^(0  /irtedietioii  of  United  States  dtetriet  courts^ 
see  note  to  01aas  T.  The  Betsey,  1:488^ 

til  U.S. 


review  a  judgment  of  that  court,  convicting 
Clyde  Mattox  of  the  murder  of  one  John 
Mullen,  committed  Dec.  12,  1889,  within  that 
part  of  the  Indian  territory  lying  north  of 
tbe  Canadian  river  and  east  of  Texas  and  tbe 
100th  meridian,  not  set  apart  and  occupied  by 
the  Cherokee,  Creek,  and  Seminole  Indian 
tril)es.  Affirmed, 
See  same  case  before  this  court,  146  U.  & 

140  [86:917]. 

Statement  by  Mr,  Justice  Brown : 
Plaintiff  in  error  was  convicted  on  January 
16,  1804,  in  tbe  District  Court  of  the  United 
States  for  the  District  of  Kansas,  of  the  mur- 
der of  one  John  Mullen,  which  was  alleged  to 
have  *been  committed  on  December  12,  [238 
1889,  "within  that  part  of  the  Indian  territory 
lying  north  of  the  Canadian  river  and  east  of 
Texas  and  the  lOOih  meridian,  not  set  apart 
and  occupied  by  tbe  Cherokee,  Creek,  and 
Seminole  Indian  tribes,  .  .  .  the  same 
being  a  place  and  district  of  country  under  tbe 
exclusive  jurisdiction  of  the  United  States, 
and  within  the  exclusive  jurisdiction  of  this 
court."  The  indictment  was  returned  to  the 
September  term,  1891,  of  the  district  court  at 
Wichita,  at  which  term  defendant  was  first 
tried  and  convicted.  From  this  conviction 
he  sued  out  a  writ  of  error  from  this  court, 
which  reversed  the  judgment  of  the  district 
court  and  remanded  the  case  for  a  new  trial. 
146  U.  S.  140  [86:  917].  The  case  was  con- 
tinued until  the  December  term,  1898,  at 
wbich  term  plaintifif  was  again  put  upon  his 
trial,  and  again  convicted,whcreupon  he  sued 
out  this  writ  of  error. 

Messrs,  L.  T.  Michener, W.W.  Dudley, 
Charles  R.  Reddick*  Arthur  S« 
Browne,  D,  0,  Urns  and  W.  K.  Snyder 
for  plaintiff  in  error. 

Mr,  Holmes  Conrad,  Assistant  Atty. 
Qen,  for  defendant  in  error. 


Mr,  Justice  Brown  delivered  the  opinion  of 
the  court: 

Error  is  assigned  to  the  action  of  the  court 
below,  (1)  in  assuming  jurisdiction  of  the 
case;  ^)  in  not  remitting  the  indictment  to  the 
circuit  court  for  trial;  (8)  in  admitting  to  the 
jury  the  reporter's  notes  of  the  testimony  of 
two  witnesses  at  the  former  trial,  who  had 
since  died;  (4)  in  refusing  to  permit  the  de« 
fcndant  to  introduce  the  testimony  of  two  wit- 
nesses to  impeach  the  testimony  of  one  of  the 
deceased  witnesses,  'upon  the  ground  [239 
that  the  proper  foundation  had  not  been  laid. 
We  proceed  to  the  consideration  of  these  a» 
signments  in  their  order: 

1.  The  offense  was  alleged  in  the  indict- 
ment to  have  heen  committed  "  within  that 
part  of  the  Indian  territory  lying  north  of 
the  Canadian  river  and  east  of  Texas  and  the 
lOOtb  meridian,  not  set  apart  and  occupied  by 
the  Cherokees,  Creeks,  and  Seminole  Indian 
tribes."  By  section  3  of  the  Act  of  January 
6,  1888  (22  Stat,  at  L.  400)  this  territory  was 
expressly  "  annexed  to"  and  declared  "to  con- 
stitute a  part  of  the  United  States  judicial 
district  of  Kansas."  It  is  true  that,  by  the 
Act  of  May  2.  1890,  creating  the  territory  of 
Oklahoma  (26  Stat,  at  L.  81,  %  9)  jurisdiction 
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OTer  the  territory  in  question  was  Tested  in  the 
distiict  courts  of  that  territory,  but  with  a 
rcserration  that  "all  actions  commenced  in 
such  courts"  (viz,  courts  held  beyond  and 
outside  the  limits  of  the  territor?)  *'and 
crimes  committed  in  said  territory,  and  in  the 
Cherpkee  Outlet,  prior  to  the  passage  of  this 
Act,  shall  be  tried  and  prosecuted,  and  pro- 
ceeded with  until  finally  disposed  of,  in  the 
courts  now  having  jurisdiction  thereof,  aa  if 
this  Act  had  not  been  passed."  As  the  homi- 
cide in  question  was  committed  in  December, 
18B9,  there  can  be  no  question  but  that  it 
was  properly  cognizable  in  the  judicial  dis- 
trict of  Kansas.  Indeed,  this  point  is  disposed 
of  by  the  decision  of  tiiis  court  in  Cana  t. 
United  States,  163  U.  8.  311  [88:  416]. 

3.  We  arc  also  of  opinion  that  there  was  no 
error  in  not  remitting  the  indictment  to  the 
circuit  court  for  trial,  and  in  assuroinff  juris- 
diolion  of  the  entire  case.  Rev.  Stat  g  1089. 
requiring  indictments  in  capital  cases,  pre- 
sented to  a  district  court,  to  be  remitted  to  the  I 
next  session  of  the  circuit  court  for  the  same 
district,  and  there  to  be  tried,  has  no  appli- 
cation to  this  case,  since  the  subsequent  Act 
of  January  6, 1888  (33  Stat,  at  L.  400)  to  which 
we  have  aireadv  called  attention,  vests  in  the 
United  States  clistrict  courts  at  Wichita  and 
Fort  Scott  in  the  district  of  Kansas  *'  exclu- 
sive original  jurisdiction  of  all  offences  com- 
mittcKi  within  Uie  limita  of  the  territory  hereby 
annexed  to  said  district  of  Kansas,  against  any 
of  the  laws  of  the  United  States."  This  Act 
240]  should  be  read  as  a  qualification  *of 
section  1089,  or  a  repeal  pro  tan  to  of  the  re- 
quirement that  indictmenta  shall  be  remitted 
to  the  circuit  court  for  trial.  A  district  court 
could  not  be  said  to  have  "  exclusive  original 
jurisdiction"  of  a  case  which  it  was  obliged  to 
remit  to  another  court  for  trial. 

3.  Upon  the  trial  it  was  shown  by  the  gov- 
ernment tliat  two  of  ito  witnesses  on  the  for- 
mer trial,  namely,  Thomas  Whitman  and 
George  Thornton,  had  since  died,  whereupon 
a  transcribed  copy  of  the  reporter's  steno- 
graphic notes  of  their  testimony  upon  such 
trial,  supported  by  his  testimonv  that  it  was 
correct,  was  admitted  to  be  read  in  evidence, 
and  constituted  the  strongest  proof  against  the 
accused.  Both  these  witnesses  were  present 
and  were  fully  examined  and  cross-examined 
on  the  former  toial.  It  is  claimed,  however, 
that  the  constitutional  provision  that  the  ac- 
cused shall  "  be  confronted  with  the  witnesses 
against  him"  was  infringed,  by  permitting  the 
testimony  of  witnesses  sworn  u|K>n  the  former 
trial  to  be  read  against  him.  Ko  question  is 
made  that  this  may  not  be  done  in  a  civU 
case,  but  it  is  insisted  thst  the  reasons  of  con- 
yenience  and  necessity  which  excuse  a  depart- 
ure from  the  ordinary  course  of  procedure  in 
civil  cases  cannot  override  the  constitutional 
provision  in  question. 

The  idea  that  this  cannot  be  done  seems  to 
have  arisen  from  a  misinterpretation  of  a  rul- 
ing in  the  case  of  Sir  John  Fen  wick  (18  How. 
8t.  Tr.  679  et  sfo)  which  was  a  proceeding  in 
Parliament  in  1696  by  bill  of  attainder  upon  a 
charge  of  high  treason.  It  appeared  that  Lady 
Feowick  had  spirited  away  amatarial  witness, 
who  hid  sworn  against  one  Cook  on  his  trial 
for  the  same  tieasoo.    His  testimonj  having 
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been  ruled  out,  obviously  because  it 
the  case  of  a  deceased  witness,  nor  one  wbera 
there  had  been  an  opportunity  for  cross-exami- 
nation on  a  former  trial  between  the  aanie 
parties,  the  case  is  nevertheless  cited  by  Pteake 
in  his  work  on  evidence  (p.  90)  as  authoritj  f <ir 
the  proposition  that  the  testimony  of  a  de- 
ceased witness  cannot  be  used  in  a  criminal 
Srosecution.    The  rule  in  England,  however, 
I  clearly  the  other  way.    BulL  K.  P.  242;  Bsm 
V.  Mife,  4  T.  R  285. 290;  iSb;  v.  Radbourme, 
1  Leach,  0.  C.  612;    Rex  v.  8mith,*2  [24:1 
Stark.  208;  Buekteorth'i  Ca$e,  T.  Ra^  m.  170.  As 
to  the  practice  in  this  country ,  we  know  of  oooe 
of  the  states  in  which  such  testimony  b  now 
held  to  be  inadmissible.    In  the  cases  of  i^'«» 
V.  Com,  6  ftand.  (Ya.)  701;  M&ndum  v.  Omr.  • 
Rand.  (Ya.)  704,  and  Broffjf  v.  Com.  10  Qrmtt. 
722,  the  witnesses  who  had  testified  oo  the 
former  trial  were  not  dead,  but  where  out  of 
the  state,  and  the  testimony  was  held  by  tbe 
court  of  appeals  of  Virginia  to  be  inadmisaible, 
though  the  argument  of  the  court  indicated 
that  the  result  would  have  been  the  same  if 
they  had  been  dead.    In  the  case  of  StaU  ▼. 
Atkins,  1  Overt.  229,  the  former  testimony  of 
a  witness  since  deceased  was  rejected  by  ttm 
supreme  court  of  Tennessee,  but  this  case  was 
subsequently  overruled  in  Kendriek  v.  8iaU, 
10  Humph.  479,  and  testimony  of  a  deceaaed 
witness  taken  before  a  committing  magistrals 
was  held  to  be  admissible.    See  also  JokMson 
V.   State,  2   Yerg.  68;  Bostiek  v.   8taU,  t 
Humph.   844.    The  rule    in  California 


formerly  against  the  admission  of  such  testi- 
mony (People  V.  Ohvng  Ah  Chue,  67  CaL  687; 
Peopie  V.  Inrise,  69  Cal.  848)  but  it  is  now  ad- 
mitted under  a  special  provision  of  tbe  code 
applicable  to  absent  and  deceased  witnesses* 
which  is  held  to  be  constitutionaL  PeopU  v. 
Oliver,  66  Cal.  101.  In  the  case  of  StaU  v. 
OampbeU,  1  Rich.  L.  124,  the  testimony  of  a 
deceased  witness  had  been  taken  before  a  cor- 
oner, but  in  tbe  absence  of  the  accused,  and  of 
course  it  was  held  to  be  inadmissible. 

Upon  the  other  hand,  the  authority  in  favor 
of  the  admissibility  of  such  testimony,  wbcie 
the  defendant  was  present  either  at  the  exami- 
nation of  the  deceased  witness  'before  a  com- 
mitting magistrate,  or  upon  a  former  trial  of 
the  same  case,  is  overwhelming.  The  question 
was  carefully  considered  in  its  constitutional 
aspect  by  the  supreme  judicial  court  of  MasM- 
chusetta  in  Com.  v.  Richards,  18  Pick.  484,  89 
Am.  Dec.  608,  in  which  it  was  said  that  '*that 

grovision  was  made  to  exclude  any  evidencs 
y  deposition,  which  could  be  given  orally  ia 
the  presence  of  the  accused,  but  was  not  in- 
tended to  affect  the  question  as  to  what  was  or 
was  not  competent  evidence  to  be  given  face  to 
face  according  to  tbe  settled  *rules  of  the[242 
common  law.^  The  subject  was  also  treated 
at  great  length  l^  Judge  Drummond  in  UnUsi 
States  V.  Macomb,  6  McLiMn,  286,  and  tbe  sob> 
staQce  of  a  deceased  witness*  testimony  gives 
at  a  preliminary  examination  held  to  be  admi^ 
sible.  All  the  cases  up  to  that  time  were  dted 
in  the  opinion,  and  the  decision  put  upon  ths 
ground  thst,  the  right  of  cross- examinatioa 
having  once  been  exercised,  it  was  no  hardship 
upon  tbe  defendant  to  allow  the  testimony  oc 
the  deceased  witness  to  be  read.  From  ths 
following  list  of  cases  it  will  be  laeo  that  tbs 
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nae  doctrine  pfevaOs  fn  more  than  a  dozen 
sUtei  Summons  t.  Stats,  6  Ohio  8t  825; 
BnwM  T.  Cam,  78  Pa.  821, 18  Am.  Kep.  740; 
in  both  of  which  cases  the  question  was  elabo- 
ntdj  considered.  Stats  t.  MeCySlenis,  24 
Mo.  408,  <»  Am.  Dec.  485;  BtaU  t.  Baker,  24 
Mo.  437;  AaU  ▼.  Ebuser,  26  Mo.  481:  a  most 
learned  discussion  of  the  subject.  8tats  y. 
JUi,  es  Mo.  857:  Otsens  y.  State,  68  Miss.  450; 
/jsmef  Y.  Ftopls,  54  lU.  825;  United  States  y. 
Wkite,  5  Cranch,  C.  C.  457;  BMnsan  y.  6^a(^/ 
€8  Gs.  888;  J^aU  ▼.  Wilson,  24  Kan.  189,  86 
Am.  Rep.  257;  State  y.  Johnson,  12  NeY.  121: 
i&)der<#  T.  StaU,  68  Ala.  515;  StaU  y.  CSooA;,  28 
La.  Ann.  847;  Dunlap  ▼.  iSto^^,  9  Tex.  App. 
1:9,  85  Am.  Kep.  786;  (TBrisn  y.  Com,  6 
Budi,  564;  iStottf  y.  Hooker,  17  Vt  658:  Crary 
r.  Spragtts,  12  Wend.  41,  27  Am.  Dec.  110; 
IhUed  States  y.  TFootf,  8  Wash.  C.  C.  440; 
StsU  Y.  Valentine,  29  N.  C.  225.  While  the 
precise  question  has  ne?er  arisen  in  this  court, 
ne  held  in  Reynolds  v.  United  States,  98  U.  8. 
145  pS:  244],  that  if  the  witness  is  absent  bj 
the  procurement  or  conniYance  of  the  defend- 
sot  himself,  be  is  in  no  condition  to  assert  his 
oomtitutional  immunity. 

The  primary  object  of  the  coDstitutional 
profiflion  in  question  was  to  preYcnt  deposi* 
tioQS  or  ex  parte  affidavits,  such  as  were  some- 
tiioes  admitted  in  civil  cases,  being  used  against 
tbe  prisoner* in  lieu  of  a  personal  examination 
tDd  cross-examination  of  the  witness,  in  which 
the  accused  baa  an  opportunity,  not  only  of 
testing  the  recollection  and  sifting  the  con- 
idenoe  of  the  witness,  but  of  compelling  him 
to  stand  face  to  face  with  the  jury  in  order 
thst  they  may  look  at  him,  and  judge  hj  his  de- 
mesDor  upon  the  stand  and  the  manner  m  which 
243]  he  *gives  his  testimony  whether  he  is 
worthy  of  belief.  There  is  doubtless  reason 
for  saying  that  the  accused  should  never  lose 
Uie  benefit  of  any  of  these  safeguards,  even  by 
the  death  of  the  witness;  and  that,  if  notes  of 
bis  testimony  are  permitt^  to  be  read,  he  is 
deprived  of  the  advantage  of  that  personal 
presence  of  the  witness  before  the  jury  which 
the  law  has  designed  for  his  protection.  But 
general  roles  of  this  kind,  however  beneficent 
io  their  operation  and  valuable  to  the  accused, 
most  occasionally  give  way  to  considerations 
of  pnblic  policy  and  the  necessities  of  the  case. 
To  say  that  a  criminal,  after  having  once 
been  convicted  by  the  testimony  of  a  certain 
witness,  should  go  scot  free  simply  because 
death  has  closed  the  mouth  of  that  witness, 
would  be  carrying  his  constitutional  protection 
to  an  unwarrantable  extent.  The  law  in  its 
wisdom  declares  that  the  rights  of  the  public 
■hall  not  be  wholly  sacrifiued  in  order  that  an 
iiKi^dental  benefit  may  be  preserved  to  the 
accused. 

We  are  bound  to  interpret  the  Constitution 
b  the  llaht  of.  the  law  as  it  existed  at  the  time 
it  was  adopted,  not  as  reaching  out  for  new 
foaranties  of  Uie  rights  of  the  citizen,  but  as 
•^curing  to  every  individual  such  as  he  al- 
v^y  possessed  aa  a  British  subject — such  as 
bis  ancestors  had  inherited  and  defended  since 
^days  of  Magna  Charta.  Many  of  its  pro- 
visions in  the  nature  of  a  bill  of  rights  are 
■object  to  exceptions,  recognized  long  before 
the  adoption  of  the  Constitution,  and  not  in- 
terfering at  aU  with  its  spirit    Such  excep- 
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tions  were  obviously  intended  to  be  respected. 
A  technical  adherence  to  the  letter  of  a  const!- 
titutional  provision  may  occasionally  be  car- 
ried farther  than  is  necessary  to  the  just  protec- 
tion of  the  accused,  and  farther  than  the  safety 
of  the  public  will  warrant.  For  instance, 
there  could  be  nothing  more  directly  contrary 
to  the  letter  of  the  provision  in  question  than 
the  admission  of  dying  declarations.  They 
are  rarely  made  in  tne  presence  of  the  accused ; 
they  are  made  without  any  opportunity  for 
examination  or  cross-examination;  nor  is  the 
witness  brought  face  to  face  with  the  jury;  yet 
from  time  immemorial  they  have  been  treated 
as  competent  testimony,  and  no  one  would 
have  the  hardihood  at  this  dav  to  question 
*their  admissibility.  They  are  ad  mitted  [244 
not  in  conformity  with  any  general  rule  regard- 
ing the  admission  of  testimony,  but  as  an  excep- 
tion to  such  rules,  simply  from  the  necessities 
of  the  case,  and  to  prevent  a  manifest  f fdlure 
of  justice.  As  was  said  by  the  Chief  Justice 
when  this  case  was  here  upon  the  first  writ  of 
error,  146  U.  8. 140, 162  [86:  917,  921],  the  sense 
of  impending  death  is  presumed  to  remove  all 
temptation  to  falsehood,  and  to  enforce  as 
strict  an  adherence  to  the  truth  as  would  the 
obligation  of  an  oath.  If  such  declarations 
are  admitted,  because  made  by  a  person  then 
dead,  under  circumstances  which  give  his  state- 
ments ihe  same  weight  under  oath,  there  is 
equal  if  not  greater  reason  for  admitting  testi- 
mony of  his  statements  which  were  mSle  un- 
der oath. 

The  substance  of  the  constitutional  protec- 
tion is  preserved  to  the  prisoner  in  the  advan- 
tage he  has  once  had  of  seeing  the  witness  face 
to  face,  and  of  subjecting  him  to  the  ordeal  of 
a  cross-examination.  This,  the  law  says,  he 
shall  under  no  circumstances  be  deprived  of, 
and  many  of  the  very  cases  which  hold  testi- 
mony such  as  this  to  be  admissible  also  bold 
that  not  the  substance  of  his  testimony  only, 
but  the  very  words  of  the  witness,  shall  be 
proven.  We  do  not  wish  to  be  understood  aa 
expressing  an  opinion  upon  this  point,  but  all 
the  authorities  hold  that  a  copy  of  the  steno- 
graphic report  of  his  entire  former  testimony, 
supported  by  the  oath  of  the  stenographer  that 
it  is  a  correct  transcript  of  his  notes  and  of  the 
testimony  of  the  deceased  witness,  such  as  was 
produced  in  this  case,  is  competent  evidence  of 
what  he  said. 

4.  Error  is  also  assigned  to  the  action  of  the 
court  in  refusing  to  permit  the  defendant  to 
introduce  the  testimony  of  two  witnesses, 
James  and  Violet,  to  impeach  the  testimony  of 
Whitman,  one  of  the  deceased  witnesses,  by 
showing  statements  made  by  him  contradict- 
ing his  evidence  upon  the  stand,  upon  the 
ground  that  the  proper  foundation  had  not 
been  laid  by  interrogating  Whitman  himself  aa 
to  his  having  made  such  contradictory  state- 
ments. 

In  this  connection  the  defend^ant  proposed  to 
prove  by  the  witness  James  that  Whitman  told 
him  in  November,  1892,  that  he  did  not  sea 
Mattox  on  the  night  he  did  the  shooting,  be- 
cause *it  was  too  dark;  that  he  cotdd  not  |a45 
tell  who  did  the  shooting.  That  on  the  next  day 
he  told  him  that  all  that  he  had  testified  to  on 
the  former  trial  was  false,  and  that  he  wanted 
to  leave  the  country;  and  that  if  he^  witness, 
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would  go  to  see  bis  (Mattox's)  friends  and  get 
him  fifty  dollars,  he  would  give  him  (witness) 
twenty -five  and  himself  take  twenty-five,  and 
leave  the  country;  that  he  did  not  want  to  ap- 
pear against  Mattox  t)ecau3e  what  be  had 
sworn  to  was  not  true.  He  also  sought  to 
prove^  the  witness  Violet  that  in  January, 
1892,  Whitman  said  emphatically  and  specific- 
ally that  bis  testimony  against  Mattox  was 
given  under  threats  made  to  him  in  the  corri- 
dors of  the  court  house  in  Wichita;  that  Just 
Erior  to  his  being  called  to  the  witness  stand 
e  was  approach^  by  one  Stiles,  who  shook 
bis  finger  in  bis  face  and  told  him  that  if  he 
dared  to  utter  one  word  on  the  witness  stand 
in  favor  of  defendant  Mattox,  be  (Stiles)  would 
see  that  he  was  sent  over  the  road;  further  de- 
claring that  if  it  bad  not  been  for  such  threats  his 
testimony  would  not  have  been  given  as  it  was. 
Objection  was  made  by  the  district  attorney 
to  the  introduction  of  the  testimony  upon  the 
ground  that  Whitman  bad  been  examined  and 
cross-examined  upon  the  former  trial;  that  the 
questions  could  not  be  propounded  to  the  wit- 
nesses James  and  Violet  for  the  purpose  of  im- 
peachment, as  the  government  had  lost  the 
opportunity,  by  the  death  of  the  witness  Whit- 
man, of  putting  him  upon  the  stand  and 
contradicting  them.  The  facts  were  that  the 
statements  of  Whitman,  which  the  defendant 
proposed  to  prove  by  the  witnesses  James  and 
Violet,  were  made  after  the  former  trial,  so 
that  the  proper  foundation  could  not  have  been 
laid  by  asking  Whitman  whether  he  had  made 
•uch  statements. 

The  authorities,  except  in  some  of  the  New 
England  states,  are  almost  unanimous  to  the 
effect  that,  before  a  witneas  can  be  impeached 
bv  proof  that  he  has  made  statements  contra- 
dicting or  differing  from  the  testimony  given  by 
him  upon  tbestand,a  foundation  must  be  laid  by 
interrogating  the  witness  himself  as  to  whether 
he  has  ever  made  such  statements.  Justice  to 
the  witness  himself  requires,  not  onlv  that  he 
240]  should  *be  asked  whether  be  bad  ever 
made  such  statements,  but  bis  attention  should 
be  called  to  the  particular  statement  proposed 
to  be  proven,  and  he  should  be  asked  whether, 
at  such  a  time  and  place,  be  bad  made  that 
statement  to  the  witness  whose  testimony  is 
about  to  be  introduced.  The  method  of  im- 
peachment was  approved  by  this  court  in  Con- 
rad V.  Oriffey,  57  U.  8. 16  How.  88  [14:  835], 
wherein  the  rule  is  stated  to  be  '^founded  upon 
common  sense,  and  is  essential  to  protect  the 
character  of  the  witness.  His  memory  is  re- 
freshed by  the  necessary  inquiries,  which  en- 
able him  to  explain  the  statements  referred  to, 
and  show  that  they  were  made  under  a  mis- 
take, or  that  there  was  no  discrepancy  between 
them  and  his  testimony."  In  this  case  the 
deposition  of  a  witness  taken  in  the  cause  was 
sought  to  be  impeached  by  a  letter  of  the  wit- 
ness written  before  his  deposition,  and  address- 
ed to  the  plaintiff,  with  an  affidavit  annexed 
by  him  of  the  same  date.  The  general  rule  is 
also  approved  in  The  Charlet  Morgan  ▼.  Kouns, 
115  U.  S.  69,  77  [29:  816.  819],  although  in 
that  particular  case  it  was  held  that  proper 
foundation  had  been  laid  for  the  introduction 
of  the  evidence.  The  principle  was  also  ap- 
proved in  Chicago,  M.  £  St,  P,  B,  Co.  t.  Ar- 
<<fn{f.  187U.  8.  507[84:  747]. 
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It  is  insisted,  however,  that  the  rule 
to  apply  where  the  witness  has  died  since  bis 
testimony  was  given,  and  the  contradictory 
statements  were  titber  made  subsequent  to  the 
giving  of  his  testimony,  or  if  made  before, 
were  not  known  to  counsel  at  the  time  be  was 
examined;  that  if  such  contradictory  state- 
ments be  not  admitted,  the  party  affectol  by 
his  testimony  is  practically  at  the  mercy  of  the 
witness;  that  the  rule  requiring  a  foundatioo 
to  be  laid  is,  after  all,  only  a  matter  of  form. 
and  ought  not  to  be  enforced  where  it  works 
a  manifest  hardship  upon  the  party  seeking  to 
impeach  the  witness.  The  authorities,  how- 
ever, do  not  recognize  this  distinction.  It  it 
true  that  in  Wright  v.  Littler,  8  Burr.  1255.  the 
dying  confession  of  a  subscribing  witness  to  a 
deed  that  he  had  forged  the  instrument  was 
admitted  by  Lord  Chief  Jtutice  Willc>s  and 
afterwards  approved  by  the  Queen's  Bench. 
Lord  Mansfield  delivering  the  opinion,  and  tliat 
similar  evidence  was  admitted  in  AvetoH  v.  Kin- 
naird,  6  *£ast,  188. 196;  but  the  authority  [247 
of  these  cases  was  aerioasly  shaken  by  Stcbart 
y.  Dryden,  1  Mees.  &  W.  615.  in  which  it  was 
held  that  the  defendant  could  not  give  evi- 
dence of  declarations  made  by  a  subscribing 
witness  to  a  deed,  who  had  since  died,  tending 
to  show  that  be  had  forged  or  fraudulently  af 
tered  the  deed.  In  this  connection  it  was  said 
by  Baron  Parke  that,  "  if  we  bad  to  determine 
the  question  of  the  propriety  of  admitting  the 

f)ropo5ed  evidence,  on  the  ground  of  conven* 
enoje,  apart  from  the  consideration  of  the  ex- 
pediency of  abiding  by  general  rules,  we  sboold 
say  that  at  least  it  was  very  doubtful  whether. 
generally  speaking,  it  would  not  cauFe  greater 
mischief  than  advantage  in  the  investigation  of 
truth.  ...  If  any  declarations  at  any  time  from 
the  mouth  of  subscribing  witneaset  who  are 
dead  are  to  be  admitted  in  evidence, .  .  .  the  re- 
sult would  be,  that  the  security  of  solemn  instru- 
ments would  be  much  impaired.  The  rifh's 
of  parties  under  wills  and  deeds  would  be  lia- 
ble to  he  affected  at  remote  periods,  bv  loose 
declarations  of  attesting  witnesses,  which  tboat 
parties  would  have  no  opportunitv  of  cootri* 
dieting,  or  explaining  bv  the  eyidenoe  of  the 
witnesses  themselves.  I'be  party  Impeaching 
the  validity  of  the  instrument  would,  it  i 
true,  have  an  equivalent  for  the  loss  of  his 
power  of  cross-examination  of  the  living  wit- 
ness; but  the  party  supporiing  it,  would  havt 
none  for  the  lossof  bis  power  of  re  examination.* 
The  case  of  Ayer$  v.  Wateon,  183  U.  8.  894 
[88: 878]  differs  principally  from  the  one  under 
consideration  in  the  fact  that  it  was  a  dvfl 
instead  of  a  criminal  case.  It  was  an  actios 
of  ejectment,  in  which  the  defendant  intTO> 
duced  the  deposition  of  one  Johnson,  taken  ta 
1878  or  1880— a  surveyor  who  bad  made  aBU^ 
vey  of  the  land  in  question.  Hia  depodttoo 
bad  been  twice  taken  and  used  upon  former 
trials,  but  prior  to  the  last  trial  he  bad  died. 
Plaintiff,  in  rebuttal,  offered  a  depositioo  of 
the  witness  taken  in  1860  in  a  suit  between 
other  parties,  in  which  bis  testimony  in  rmrd 
to  the  matters  to  which  he  testified  in  the  depo- 
sition offered  by  defendant  varied  materially 
from  these  latter  depositions.  The  depositioo 
was  held  to  be  inadmissible,  Mr,  Jtutice  Miliei 
observing:  ***  While  the  courta  have  [248 
been  somewhat  liberal  in  giving  the  oppoaiag 
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ptrtY  90  opportanity  to  present  to  the  witoees 
tbe  matter  in  which  they  propose  to  contradict 
bim,  even  going  so  far  as  to  permit  him  to  be 
mailed  and  cross-examined  on  that  subject 
ifier  be  has  Mt  the  stand,  it  is  belit-ved  that 
io  DO  case  has  any  court  deliberately  held 
tbit  after  tbe  witness's  testimony  has  been 
ukeo,  committed  to  writing  and  used  in  the 
court,  and  by  his  death  he  is  placed  beyond 
tbe  reach  of  any  power  of  explanation,  then 
ia  iDOther  trial  such  contradictory  declara- 
tioos,  whether  by  deposition  or  otherwise,  can 
be  used  to  impeach  his  testimony.  Least  of 
aO  would  Uiis  seem  to  be  admissible  in*  the 
present  case,  where  three  trials  had  been  had 
before  a  jAry,  in  each  of  which  the  same  testi- 
mooy  of  the  witness  Johnson  had  been  intro- 
duced and  relied  on,  and  in  each  of  which  he 
bad  been  cross-examined,  and  no  reference 
Bade  to  his  former  deposition  nor  any  attempt 
to  call  bis  attention  to  it  This  principle  of 
tbe  rule  of  evidence  is  so  well  understood  that 
aothoiities  are  not  necessary  to  be  cited." 

The  cases  in  the  state  courts  are  by  no  means 
numerous,  but  these  courts,  so  far  as  they 
bsfe  spoken  upon  the  subject,  are  unanimous 
in  holding  that  the  fact  that  the  attendance  of 
tbe  witness  cannot  be  procured,  or  even  that 
tbe  witness  himself  is  dead,  does  not  dispense 
witb  tbe  necessity  of  laying  the  proper  foun- 
dation. Thus  in  8taey  v.  Oraham,  14  N.  Y. 
192, 4W,  counsel,  while  conceding  the  rule,  re- 
Ued  upon  two  circumstances  to  relieve  the  case 
from  Its  influence.  The  first  was,  that  the  at- 
tendance of  the  witness  could  not  be  procured 
at  tbe  time  of  the  trial;  and  the  second,  that 
tbe  declarations  and  statements  offered  to  be 
proved  were  made  after  tbe  witness  had  testi- 
ned,  and  were  a  direct  admission  that  he  had 
iwom  falsely.  It  was  held  thar,  if  tbe  state- 
ments came  to  the  knowledge  of  counsel  after- 
wards and  before  the  trial,  it  was  his  duty  to 
apply  for  a  commission  or  move  a  postpone- 
mant  until  the  evidence  could  be  procured. 
*'Tbe  mere  absence  of  the  witness,  said  the 
court,  **has  never  been  considered  a  reason  for 
allowing  his  unsworn  statements  to  be  proved 
fai  order  to  affect  his  credibility."  The  ques- 
2491  tion  was  *furlher  elaborately  consid- 
ered in  Bunpan  v.  Price,  15  Ohio  State,  1,  86 
Am.  Dec.  459,  in  which  one  of  the  subscrib- 
ing witnesses  to  a  will  had  died  before  tJiie 
trul,  and  his  testimony  taken  at  the  probate  of 
tbe  will  was  read  in  evidence.  Tbe  contest- 
ants then  offered  evidence  of  his  declarations 
respecting  the  capacity  of  the  alleged  testator 
to  make  a  wDl  at  the  time  the  one  in  question 
puiported  to  have  t)een  made;  but  these  were 
bdd,  though  by  a  bare  majority  of  the  court, 
to  be  inadmissible  for  the  purpose  of  impeach- 
ing his  testimony. 

"It  seems  to  us,"  said  the  court,  "that  to 
allow  the  death  of  the  witness  to  work  an  ex- 
ception would  be  to  destroy  the  principle  upon 
which  the  rule  rests,  and  deny  the  protection 
which  it  was  designed  to  afford.  ...  In  re- 
lie?ing  one  party  of  a  supposed  hardship  an 
^nally  serious  one  might  be  inflicted  upon  the 
other.  .  .  .  Without,  therefore,  the  opportu- 
nity to  the  witness  of  explanation,  or,  to  the 
party  against  whom  offered,  of  re-examination, 
^e  are  of  opinion  that  the  supposed  declara- 
tions lack  the  element  of  credibility  which 


tbe^  should  possess  before  they  can  be  used 
legitimately  to  destroy  the  testimony  of  the 
witness."  This  case  was  approved  in  the  sub- 
sequent case  of  Wroe  v.  State,  20  Ohio  St. 
460,  472,  in  which  tbe  statement  of  a  person 
alleged  to  have  been  murdered  as  to  the  man- 
ner In  which  he  received  the  wound,  which 
statement  was  claimed  to  be  inconsistent  with 
his  dying  declarations,  was  ruled  out  upon  the 
ground  that  it  was  neither  a  part  of  the 
rei  gesta  nor  was  it  a  dying  declaration.  It 
was  held  to  be  incompetent  as  original  evi- 
deuce  or  as  impeaching  testimony.  "To 
admit  it  would,  to  some  extent,  afford  a  sub- 
stitute to  the  defendant  for  the  loss  of  cross- 
examination,  but  it  would  deprive  the  deceased 
and  the  state  of  all  opportunity  for  explana- 
tion." In  Craft  v.  Com.,  81  Ky.  250,  50  Am. 
Rep.  160,  it  was  held  that  where  tbe  testimony 
of  a  witness,  given  upon  a  former  trial  was  re* 
produced,  the  witness  having  died,  testimony 
to  the  effect  that  the  witness,  subsequent  to 
the  former  trial,  stated  that  the  evidence  given 
by  him  on  that  trial  was  false,  was  not  com- 
petent. Tbe  rule  is  put  upon  tbe  ground  that 
if  the  impeaching  statements  were  admitted 
there  would  be  a  strong  temptation  to  the  fab- 
rication of  testimony,  *b^  which  import-r250 
ant  and  true  evidence  might  be  destroyed.  So 
in  Hubbard  v.  BrigraM  N.  Y.  518.536,  the  testi- 
mony of  a  deceased  witness  given  on  a  former 
trial  of  the  case  was  read  in  evidence.  Subse- 
quently the  defendant  offered  to  read  the  depo- 
sition of  this  witness  in  a  chancery  suit,  for 
the  purpose  of  contradicting  his  evidence  as 
read,  and  impeaching  him.  The  testimony 
was  held  to  have  been  properly  ruled  out,  no 
foundation  having  been  laid  for  it.  The  fact 
that  the  witness  was  dead  was  held  not  to 
change  the  rule.  See  also  Oriffith  v.  State,  37 
Ark.  324;  UnU  v.  Charlton,  12  Gratt.  484; 
Kimball  v.  Davis,  19  Wend.  487,  25  Wend. 
259. 

While  the  enforcement  of  the  rule,  in  case 
of  the  death  of  the  witness  subsequent  to  his 
examination,  may  work  an  occasional  hard- 
ship by  depriving  the  party  of  tbe  opportunity 
of  proving  the  contradictory  statements,  a  re- 
laxation of  the  rule  in  such  cases  would  offer 
a  temptation  to  perjury,  and  the  fabrication  of 
testimony,  which,  in  criminal  cases  especially, 
would  be  almost  irresistible.  If  it  were  gen- 
erally understood  that  the  death  of  a  witness 
opened  the  door  to  the  opposite  party  to  prove 
that  he  had  made  statements  conflictin&^  with 
his  testimony,  tbe  history  of  criminal  trials 
leads  one  to  believe  that  witnesses  would  be 
forthcoming  with  painful  frequency  to  make 
the  desired  proof.  The  fact  that  one  party 
has  lost  the  power  of  contradicting  his  adver* 
sary's  witness  is  really  no  greater  hardship  to 
him  than  the  fact  that  his  adversary  has  lost 
the  opportunity  of  recalling  his  witness  and 
explaining  his  testimony  would  be  to  him. 
There  is  qyite  as  much  danger  of  doing  injus- 
tice to  one  party  by  admitting  such  testimony 
as  to  tbe  other  by  excluding  it.  The  respec- 
tive advantages  and  disadvantages  of  a  relax- 
ation of  the  rule  are  so  problematical  that 
courts  have,  with  great  uniformity,  refused  to 
recognize  the  exception. 

There  was  no  error  in  the  action  cf  the  court 
below  and  its  judgment  i$  therefore  qfflmed. 
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This  case,  after  having  heen  argued,  was 
restored  to  the  docket  and  subsequently  ad- 
mitted to  all  Uie  members  of  the  court 

Mr.  Justice  Shiras  dissenting,  with  whom 
concurred  Mr,  JutUce  Gray  and  Mr,  JusUu 
White: 

251]  *Clyde  Mattox,  the  plaintiff  in  errof, 
was  tried  and  conyicted  of  murder  in  the  first 
decree  at  September  term,  1891,  of  the  District 
Court  of  the  United  States  for  the  District  of 
Kansas.  He  prosecuted  a  writ  of  error  to 
this  court,  where  the  judgment  of  the  lower 
court  was  reversed,  and  the  case  remanded  for 
a  new  trial.  At  a  subsequent  term  of  the 
same  court  a  second  trial  was  had,  which  re- 
sulted in  a  disagreement  of  the  jury ;  and  at 
December  term,  1898,  the  plaintiff  in  error 
was  put  upon  hi9  third  trial.  He  was  found 
guilty,  and  upon  the  judgment  condemning 
him  to  death  the  present  writ  of  error  was 
taken. 

On  the  last  trial  of  this  case  the  government 
proved  that  two  of  its  witnesses  on  the  first 
trial,  Thomas  Whitman  and  George  Thornton, 
had  died  subsequently  thereto,  and  introduced 
in  evidence,  a^nst  the  objection  of  the  de- 
fendant, the  notes  of  their  testimony  taken 
down  by  a  stenosrapher  at  the  prior  trial. 

The  defendant  offered  to  show,  by  two  wit- 
nesses, thht  Whitman,  the  deceased  witness, 
and  whose  testimony,  preserved  in  the  notes 
of  the  stenoji^rapher,  was  necessary  to  secure  a 
conviction,  had,  after  the  former  trial,  and  on 
two  distinct  occasions,  stated  that  his  testimony 
at  the  former  trial  was  given  under  duress, 
and  was  untrue  in  essential  particulars. 

The  government  objected  to  this  evidence, 
on  the  ground  tbat  the  usual  foundation  had 
not  been  laid  for  the  impeachment  of  the  wit- 
ness by  having  his  attention  called  to  his  al- 
leged contradictory  statements,  and  that  the 
death  of  the  witness  disabled  the  government 
from  denying  or  explaining  the  statements 
attributed  to  him. 

The  action  of  the  court  in  sustaining  the 
objection  of  the  government  and  refusing  to 
admit  the  impeaching  testimony  is  the  only 
fubject  of  discussion  In  this  opinion. 

It  is,  doubtless,  the  general  rule  in  the  trial 
of  both  civil  ana  criminal  cases,  that  before 
testimony  can  be  introduced  to  discredit  a  wit- 
ness bv  showing  that  at  another  time  and  place 
he  haa  made  statements  inconsistent  with  those 
made  at  the  trial,  he  must  be  asked  whether  he 
252]  had  made  such  statements.  *This 
is  to  give  the  witness  an  opportunity  either  to 
denv  that  he  made  the  statements  attributed 
to  him,  or  to  explain  bv  showing  tbat  such 
•tatements,  though  made,  were  reconcilable 
with  his  testimony,  or,  perhaps,  to  withdraw 
Or  modify  his  testimony  in  this  light  of  a  re- 
freshed recollection. 

But  this  general  rule  is  not  a  universal  one, 
and  does  not  prevail  in  some  courts  of  very  high 
authority,  and  Wharton  correctly  says  that 
in  Maine  and  Massachusetts  this  rule  is  not 
enforced,  and  in  Pennsylvania  it  is  left  to  the 
discretion  of  the  judge  trying  the  case  to  ob- 
serve it  or  not    2  Whart  Crim.  Law,  g  819. 

In  Tucker  ▼.  WeUh,  17  Mass.  160,  9  Am. 
Rep.  187,  the  subject  was  discussed,  and  the 
aupreme  judicial  court    of    Massachnsetti, 
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after  referring  to  The  Queen'e  Caee,  8  Brod.  A 
B.  300,  declined  to  follow  the  rule  there  laid 
down,  and  held  that  the  credit  of  a  witseas 
who  has  testified  orally  or  by  giving  his  depo- 
sition may  be  impeached  by  showing  that  he 
has  made  a  different  statement  out  of  court, 
either  before  or  after  he  has  given  his  testi- 
mony, and  that  it  is  not  necessary  that  the 
impeached  witness  be  first  inquired  of  as  to 
such  different  statement,  or  that  he  bepreaeot 
when  his  credit  is  to  be  impeached.  We  ahall 
take  occasion  hereafter  to  advert  to  an  observa- 
tion made  by  ChUf  Juetiee  Parker  in  the 
course  of  the  opinion. 

The  subject  was  also  considered  by  the  su- 
preme court  of  Connecticut  in  the  case  of 
hcftge  ▼.  Clapp,  22  Coun.  282,  58  Am.  Dec. 
424,.  and  that  court  declined  to  accept  the  rule 
in  the  Queen's  case,  preferring  the  course  fol- 
lowed in  Massachusetts.  It  is  clearly  shown 
in  this  opinion  that  the  rule  is  not  a  substan- 
tive rule  of  the  law  of  evidence,  but  is  merely 
one  of  practice.  "  In  this  state,**  says  Cki^ 
Juetiee  Church,  "  we  do  not  believe  there  hu 
been  a  uniformity  of  usage  in  conducting  the 
examination  of  witnesses  who  have  made 
contradictory  statements  out  of  court,  since 
the  Queen's  case,  although,  before  that  time, 
a  contradiction  of  a  witness  might  be  proved 
without  qualification.  .  .  •  We  condoda^ 
therefore,  that  the  legal  profession  here  has 
never  considered  the  law  on  this  subject  to  be 
fixed,  but  has  treated  the  subject  rather  as  a 
matter  of  practice  in  the  examination  of  wit- 
nesses, and  subject  to  the  'discretion  of  [253 
the  court.  We  do  not  very  well  see  how  an  un- 
yielding rule  can  be  prescrit)ed  in  conformity 
with  the  rule  claimed,  which  shall  apply  con- 
sistently in  all  cases." 

However,  it  must  be  conceded  that  the  rule 
has  been  approved  by  this  court  in  several 
cases  cited  in  the  majority  opinion. 

In  Conrad  v.  Griffey,  (W  U.  8.  16  How.  88 
[14:  8351,  where  a  letter  written  six  years  be- 
fore a  deposition  was  taken  which  the  letter 
was  offered  to  discredit,  this  court  said  that  it 
was  not  probable  that,  after  the  lapse  of  to 
many  years,  the  letter  was  in  the  mind  of  the 
witness  when  his  deposition  was  sworn  to,  and 
that  the  rule  requiring  the  attention  of  the 
witness  to  be  called  to  his  prior  contradictory 
statements  was  a  salutary  one,  and  should  not 
be  dispensed  with  in  the  courts  of  the  United 
States. 

But  the  question  now  for  consideration  Is 
not  whether  there  is  such  a  general  rule,  but 
whether  it  Is  subject  to  any  exceptions,  and 
particularly  whether  the  facts  of  the  present 
case  do  not  justify  a  departure  from  the  rule. 

An  examination  of  the  authorities  will 
show,  as  I  think,  no  such  current  or  weight 
of  decision  as  to  preclude  this  court  from  deal- 
ing with  this  question  as  an  open  one. 

The  case  of  Ayere  v.  Wateen,  188  H.  8.  884 
[88:878],  is  referred  to  in  the  majoritv  opinioa 
as  differing  from  the  present  one  onlv  in  the 
fact  that  it  was  a  civil  instead  of  a  criminal  case. 
It  is  indeed  true  that  it  was  a  civO  case,  a  not 
unimportant  difference,  but  there  was  another 
feature  in  that  case  which  deprives  ft  of  all 
force  as  a  precedent  for  our  guidanoe  In  the 
question  we  are  now  considerins.  The  tme 
Ittieie  was  this:  In  an  action  of  ejectmeel 
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wUdi  went  tbrongb  several  triaU,  the  deposi- 
tioD  of  one  JohDBOD,  a  surveyor,  taken  in  1878, 
vas  introdaced  by  one  of  tne  parties.  This 
deposition  had  been  twice  taken,  and  used 
opoo  the  fonner  trials,  and  prior  to  the  last 
trial  the  witness  bad  died.  At  the  last  trial  the 
opposite  party  offered  in  rebuttal  a  deposition  of 
tlie  witneas  taken  in  18(K),  in  a  suit  between 
other  parties,,  and  in  which  were  contaioed 
ttitements  materially  different  from  those  con- 
ttioed  in  the  later  depositions.  This  court 
beM  that,  aa  Johnson's  deposition  had  in  three 
tritb  been  introduced  and  relied  on,  in  each 
254]  of  which  *he  had  been  cross  examined, 
tod  no  reference  was  made  to  his  former  depo- 
iition,  nor  any  attempt  to  call  his  attention  to  it, 
mdi  prior  deposition  could  not  be  used  after 
hn  dath  to  imp<>ach  hia  testimony,  and  the 
eoort  said  that  "this  principle  of  the  rule  of 
eri^Dce  is  so  well  understood  that  authorities 
are  not  ncces&ary  to  be  cited."  It  is  apparent 
that,  in  that  case,  the  opposing  party  had  no 
ks  than  three  opportunities  to  call  the  atten- 
tioo  of  the  witness  to  the  existence  of  his  prior 
depositioD,  and  to  cross  examine  him  upon  it. 
lathe  present  case  the  contradictory  state- 
meats  sought  to  be  proved  were  not  made  till 
after  the  prior  trials,  and  therefore  there  was 
DO  opportunity,  at  any  time,  for  the  defendant 
to  QUI  the  witness's  attention  to  such  state- 
ments and  to  cross  examine  upon  them.  The 
case  of  Ayen  v.  Watson  cannot,  therefore,  be 
fairly  regarded  as  at  all  in  point. 

No  other  decision  of  this  court  is  cited,  nor 
any  of  the  circuit  courts  of  the  United  States. 
The  only  English  cases  cited  are  three,  Wright 
v.  LitUer,  2  Burr.  1255;  Aveaon  v.  Einnaird, 
6£ast,  188;  and  Stobart  v.  Dryden,  1  Mees.  & 
W.  915;  in  the  two  former  of  which  it  was 
held  tbat  confessions  of  a  subscribing  witness 
to  a  deed  that  he  bad  forged,  the  deed  could 
be  admitted  in  evidence  in  a  trial  after  his 
death,  and  in  the  latter  that  such  confession 
could  not  be  admitted.  The  reasoDS  given  for 
excluding  the  teatimony  seem  to  have  been 
cfai^y  based  upon  the  impolicy  of  permitting 
the  security  of  solemn  instruments  to  be  im- 
paired by  loose  declaratious  of  attesting  wit- 
nesKs,  and,  perhaps,  partly  upon  the  general 
ffToands  of  public  policy  mentioned  by  Lord 
Jiaosfield  in  Walton  v.  SheUey,  1  T.  R.  296. 
when  he  said  '  'it  ia  of  consequence  to  mankind 
that  no  person  should  hang  out  false  colors  to 
deceive  Uiem,  by  first  aflSxiug  his  signature  to  a 
paper,  and  then  afterwards  giving  testimony 
to  mvalidate  it."  It  is,  therefore,  clear  that 
neither  this  decision,  nor  the  reasons  given  to 
support  it»  furnish  any  answer  to  our  present 
faqoiry. 

oome  decisions  of  state  courts  are  cited,  but 
the  most  of  them  seem  to  have  little  or  no  bear-' 
iof  on  the  exact  question  we  are  discussing. 
255]  *  Stacy  ▼.  Graham,  U  N.  T.  492,  was  a 
case  where  the  witness,  whose  testimony  it  was 
proposed  to  contradict  by  declarations  made 
eiaeirhere,  was  not  dead,  but  merely  absent 
from  the  courtroom,  and  it  was  said,  "the 
mere  abaence  of  the  witness  baa  never  been 
conddered  %  reason  for  allowing  his  unsworn 
■tttementa  to  be  proved  in  order  to  affect  his 
cndibili^."  This  case  therefore,  was  merely 
•B  applioaion  of  the  general  rule. 

In  Bunyan  v.  Price,  16  Ohio  St  1,  86  Am. 
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Dec.  459,  it  was  held,  by  three  Judges  against 
two,  that,  in  a  ci?il  case,  the  testimony  of  a 
deceased  witness  could  not  be  impeached  by 

giving  in  evidence  declarations  allesed  to 
ave  been  made  by  him  out  of  court  differing 
from  those  contained  in  his  testimony.  Wroe 
V.  State,  20  Ohio  St  472,  was  a  case  in  which 
statements  made  bv  a  deceased  person  as  to 
the  manner  in  which  he  received  the  fatid 
wound  were  ruled  out  because  they  were 
neither  res  gesta  nor  dying  declarations. 

Craft  ▼.  Com.  81  Ky.  250, 50  Am.  Bep.  160, 
was  a  case  in  which  the  majority  opinion  in 
Rvnyany,  Price -wbb  cited  and  followed,  and 
testimony  offered  to  contradict  a  deceased  wit- 
ness by  bis  own  subsequent  declarations,  aa  to 
which  he  had  not  been  examined,  was  excluded. 
In  Hubbard  y.  Briggs,  81  N.Y.  586.  it  was  un- 
successfully sought  to  impeach  a  witness,  who 
had  teatified  at  a  former  trial  of  the  case  in 
1868,  and  afterwards  died,  bv  offering  his  de- 
position taken  twenty  years  oefore  in  a  chan- 
cery suit  between  different  parties.  This  was 
a  civil  suit,  and  there  had  been  a  stipulation  of 
the  parties  that  the  evidence  of  the  witness 
might  be  read  as  he  gave  it  on  a  former  trial. 
The  decision  can  be  sustained  on  obvious  prin- 
ciples apart  from  the  question  in  hand. 

Qrifflth  V.  State,  87  Ark.  ^24,  was  a  case 
where  the  supreme  court  of  Arkansas  recog- 
nized the  general  rule  that  it  is  not  competent 
to  contradict  a  witnesa  by  evidence  of  declara- 
tions made  out  of  court  without  directing  hia 
attention  to  the  subject,  but  the  court  said: 
* 'The  court  ruled  out  the  Impeachment  evi- 
dence offered  on  the  trial,  because  it  did  not  ap- 
pear from  the  statement  of  the  deceased  witness, 
made  on  *cross  examination,  as  reduced  [256 
to  writing  by  the  magistrate,  that  his  attenUon 
had  been  directed  to  the  time  and  place  of  the 
antecedent  declarations.  This  may  or  may 
not  have  been  so,  and  though  strictly  the  rul- 
ing of  the  court  was  right,  it  might  have  been 
safer,  in  a  case  involving  liberty,  to  give  the 
accused  the  benefit  of  the  doubt** 

Uni8  V.  Charlton,  12  Gratt  484,  was  merely 
a  case  illustrating  the  general  rule,  and  not 
bearing  on  our  problem.  Kimball  ▼.  Davie, 
19  Wend.  487,  was  only  to  the  effect  that  a  liv- 
ing witness,  whose  testimony  had  been  taken 
on  deposition,  cannot  be  contradicted  by  hia 
subsequent  declarations,  where  he  has  not 
been  cross-examined  in  respect  to  them,  but 
that  the  only  way  for  a  party  to  avail  himself 
of  such  decfarations  is  to  sue  out  a  second  com- 
mission. This  is  obviously  merely  a  recogni- 
tion of  the  general  rule,  and  doea  not  touch 
the  present  case. 

The  entire  array  of  cases  cited  seems  to  resolve 
itself  into  two  cases  only  in  which  the  question 
was  directly  considered  and  decided:  ilunyan 
V.  Price,  15  Ohio  St  1,  86  Am.  Dec.  459.  a 
civil  case  ruled  by  a  divided  court,  and  Orqft 
V.  Com.  81  Ey.  250,  50  Am.  Rep.  160. 

In  Hedge  v.  Clapp,  22  Conn.  262,  58  Avu 
Dec.  424,  heretofore  cited,  the  court  said  thai 
while  the  rule  laid  down  in  the  Queen's  case 
was  one  to  which  it  would  be  very  well  to  ad- 
here, yet  '*it  should  be  subject  to  such  excep- 
tions as  a  sound  discretion  may  from  time  to 
time  suggest." 

Chi^  Juetiee  Parker,  in  Tucker  ▼.  Welsh,  17 
Mast.  160,  9  Am.  Kep.  187,  said:    **It  baa  been 
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m^^geBted  that,  admitting  such  eTideoce  proper 
to  impeacli  a  witness  who  is  upon  the  stand,  it 
ought  not  to  be  allowed  to  iinpcach  a  deposi- 
tion, the  witness  being  absent  and  having  no 
opportunity  to  deny  or  explain.  The  witness 
who  has  testified  upon  the  stand  hears,  it  is 
true,  the  evidence  which  tends  to  impeach  him, 
or  be  may  be  called  back  for  that  purpose  if  be 
be  absent.  So  when  the  evidence  goes  to  affect 
the  credibility  of  a  deposition,  if  it  be  material, 
the  court  would  give  time  for  the  principal 
witness  to  appear  or  for  other  depositions  to  be 
taken  relative  to  the  facts  which  are  proved  to 
impeach  him.  It  may  sometimes  be  incon- 
2571  venient,*  but  if  justice  requires  delay  it 
would  be  given.  Suppose  a  witness  who  has 
once  testified  should  afterwards  acknowledge 
the  falsity  of  his  statements  and  then  die;  the 
party  interested  in  his  testimony  might  upon 
another  trial  prove  what  he  had  once  said  upon 
the  stand  under  oath;  and  shall  not  the  other 
party  be  permitted  to  prove  that  what  he  said 
was  a  falsehood?" 

In  Fletcher  ▼.  Fletcher,  6  La.  Ann.  406,  the 
rule  in  the  Queen's  case  was  approved,  and 
testimony  to  impeach  a  witness  by  showing 
contradictory  statements  was  ruled  out  because 
the  necessary  foundation  had  not  been  laid. 

But  in  hietcher  v.  Henley,  18  La.  Ann.  192, 
Buch  evidence  was  admitted  where  it  was 
shown  that  a  seasonable  but  fruitless  effort  had 
been  made  to  examine  the  witness  as  to  his  al- 
leged contradictory  statements  by  taking  out  a 
commission  for  that  purpose,  but  where  the 
return  to  the  commissioner  showed  that  he 
could  not  be  found. 

This  brief  review  of  the  authorities  sufilces 
to  show  that  this  question,  in  the  shape  in 
which  it  is  now  presented,  has  never  heretofore 
been  considered  or  decided  by  this  court,  and 
that  there  has  been  no  such  uniform  current 
of  decisions  in  other  court!  as  to  constrain  us 
to  follow  it. 

Finding,  then,  no  decisive  rule  in  the  au- 
thorities, and  coming  to  regard  the  question  as 
one  of  reason,  it  is  at  once  obvious  that  we  are 
dealing  not  with  any  well  settled  doctrine  of 
law,  prescribed  by  statute  or  by  a  long  course 
of  judicial  decisions,  but  with  a  mere  rule  of 
procedure.  Undoubtedly,  the  credit  of  wit- 
nesses testifying  under  oath  should  not  be  as- 
sailed by  evidence  of  their  statements  made 
elsewhere,  without  affording  them,  if  practi* 
cable,  in  justice  to  them  and  to  the  party  calling 
them,  with  an  opportunity  to  deny,  explain, 
or  admit;  but  it  must  not  be  overlooked  that 
the  primary  object  of  the  trial  is  not  to  vindi- 
cate the  truth  or  consistency  of  witnesses,  but 
to  determine  the  guilt  or  innocence  of  the  ac- 
cused. If  the  e^dence  tending  to  show  that 
the  testimony  of  an  essential  witness  cannot  be 
relied  on,  because  he  has  made  contradictory 
statements  elsewhere  and  at  other  times,  (s 
valid  and  admissible,  as  the  authorities  all  con- 
258J  cede,*  why  should  the  right  to  put  in 
such  evidence  be  destroyed  by  Uie  incidental 
fact  that  the  witness,  by  reason  of  death,  can- 
not be  produced  to  deny  or  to  admit  that  he 
made  such  statements?  Does  not  the  necessity 
call  for  a  relaxation  of  the  rule  in  such  a  case? 

The  books  disclose  many  instances  in  which 
rules  of  evidence,  much  more  fundamental  and 
time-honored  than  the  one  we  are  treating, 
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have  been  dispensed  with,  because  of  an  over- 
ruling necessity. 

Thus,  the  rule  which  excluded  parties  frooi 
being  witnesses  was  departed  from  when  it  wee 
deemed  essential  to  the  purposes  of  justice. 
In  Clark  v.  Spence,  10  Watts,  835,  it  was  said: 
"A  party  is  not  competent  to  testify  in  his  own 
cause;  but,  like  every  other  general  rule,  this 
has  its  exceptions.  iNecessity,  either  physicml 
or  moral,  dispenses  with  the  ordinary  rules  of 
evidence.  In  cases  against  common  carriers, 
the  owner  has  been  admitted,  ex  neeemtate,  to 
testify  to  the  contents  and  value  of  boxes  that 
have  been  opened  and  rifled"  (see  other  cases 
cited  by  Oreenleaf.  in  vol.  1,  §§  848,  849)  and 
that  author  sums  up  the  cases  by  stating: 
*' Where  the  law  can  have  no  force  but  by  m 
evidence  of  the  person  in  interest,  there  the 
rules  of  the  common  law,  respecting  evidence 
in  general,  are  presumed  to  be  laid  aside;  or 
rather,  the  subordinate  are  silenced  by  the  most 
transcendent  and  universal  rule,  that  in  all 
cases  that  evidence  is  good,  than  which  the 
nature  of  the  subject  presumes  none  better  to 
be  obtainable." 

In  United  8tate$  v.  Murphy,  41  H.  8. 16  Pet 
208  [10:  987],  the  owner  of  property,  alleged  to 
have  been  stolen  on  board  an  American  vessd, 
on  the  high  seas,  was  held  to  be  a  competent 
witness  to  prove  the  ownership  of  the  propeny 
stolen,  the  court  saying:  *The  general  rub 
undoubtedly  is,  in  criminal  cases  as  weD  as  in 
civil  cases,  that  a  person  interested  in  the  event 
of  the  suit  or  prosecution  is  not  a  competent 
witness.  But  there  are  many  exceptions  which 
are  as  old  as  the  rule  itself.  Thus,  it  is  stated 
by  Lord  Chief  Baron  Gilbert  as  a  dear  excep- 
tion, that  where  a  statute  can  receive-no  execu- 
tion unless  a  party  interested  be  a  witness,  then 
he  must  be  allowed ;  for  the  statute*  must  r250 
not  be  rendered  ineffectual  l^  the  impoanbility 
of  proof.** 

But  we  need  not  go  beyond  the  very  cast 
before  us  for  a  striking  illustration  of  the  fact 
that  rules  of  evidence,  even  when  founded  i» 
a  constitutional  provision,  may  be  modified  or 
relaxed  when  the  necessities  of  a  case  so 
require. 

The  government  could  not  proceed,  at  ^e 
third  trial,  without  producing  the  testimony  of 
Thomas  Whitman  and  Oeorge  Thornton.  Bat 
those  witnesses  had  both  died  since  the  prior 
trial,  and  the  government  was  driven  to  rdy 
upon  a  stenographer's  notes  of  their  testimony. 
It  was  objected,  on  behalf  of  the  accused,  that 
the  Constitution  provides  that  "  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right 
.  .  .  to  be  confronted  with  the  witnesifls 
against  him,"  and  it  was  contended  that  tbs 
word  confront  does  not  simply  secure  to  the 
accused  the  privilege  of  examining  witncaes 
in  his  behalf,  but  is  an  affirmance  of  the  mis 
of  common  law  that,  in  trials  l^  jury,  tbt 
witness  must  be  present  before  the  jury  sod 
the  accused,  so  that  he  may  be  confronted^ 
that  is,  put  face  to  face.  But  the  court,  in  tbt 
opinion  of  the  majority,  disposes  of  this  objec 
tion  by  saying:  **  The  primary  object  of  the 
constitutional  provision  in  question  was  to 
prevent  depositions  on  ex  parte  afiSdavits,  such 
as  were  sometimes  admitted  in  civil  cases,  ht- 
ing  used  against  the  prisoner  in  lieu  of  a  per- 
sonal examination  and  cross-exsmlnation  of 
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the  witness.  In  which  the  accused  has  an  op- 
portuoitv,  not  only  of  testing  the  recollection 
and  liftioe  the  conscience  of  the  witDcss,  but 
of  compelling  him  to  stand  face  to  face  with 
the  jQiy  in  order  that  they  may  look  at  him, 
sod  judge  by  his  demeanor  upon  the  stand  and 
the  manner  in  which  he  gives  his  testimony 
whether  he  is  worthy  of  belief.  There  is 
douUl^  reason  for  saying  that  the  accused 
dionld  never  lose  the  benefit  of  any  of  these 
afegotrds.  even  by  the  death  of  the  witness; 
nd  that,  if  notes  of  his  testimony  are  per- 
mitted to  be  read,  he  is  deprived  of  the  ad- 
fiatageof  that  personal  presence  of  tbe  witness 
before  tbe  jury  which  the  law  has  designed  for 
Ui  protection.  But  general  rules  of  law  of  this 
kind,  hovoeur  henefieent  in  i/ieir  oj^eration  and 
2601*ta/e/a^  to  the  accused,  must  occasiorutlly 
pM  way  to  consideration  of  public  policy  and 
Ae  neemities  of  Vie  case" 

If,  then,  the  rl£!ht  of  the  accused  to  confront 
tbe  witnesses  against  him,  although  formally 
Kcured  to  him  by  tbe  express  terms  of  tbe 
Constitution,  and  beinir  of  that  importance 
•od  value  to  him  as  are  recognized  by  tbe 
court,  may  be  dispensed  with  because  of  the 
death  of  a  witness,  it  would  seem  justly  to 
follow  that  neither  should  that  death  deprive 
the  accused  of  his  right  to  put  in  evidence 
valid  and  competent  in  its  nature,  to  show  that 
tbe  witness  was  unworthy  of  belief,  or  had 
become  convinced  after  the  trial,  that  he  had 
been  mistaken. 

It  is  argued  that  to  pernit  evidence  of  state- 
ments made  by  a  witness  contradictory  of  his 
testimony  would  be  "a  strong  temptation  to 
tbe  fabrication  of  evidence,  by~  which  impor- 
tant and  true  evidence  might  be  destroved." 
This  argument  overlooks  the  fact  that  if  wit- 
nesses are  introduced  to  testify  to  the  contra- 
dictory statements,  those  witnesses  are  liable 
to  indictment  for  perjury.  They  testify  under 
tbe  sanction  of  an  oath',  and  of  a  liability  to 
ponisbment  for  bearing  false  witness.  On  tbe 
other  hand,  the  witness,  the  notes  of  whose 
testimony  are  relied  on  as  sufficient  to  secure  a 
conviction  of  the  accused,  is  no  longer  within 
the  reach  of  human  justice. 

To  conclude:  The  nile  that  a  witness  must 
be  cross  examined  as  to  his  cootradf  ctory  state- 
ments before  they  are  given  in  evidence  to 
impeach  his  credit,  is  a  rule  of  convenient  and 
orderly  practice,  and  not  a  rule  of  the  compe- 
tency of  the  evidence. 

To  press  this  rule  so  far  as  to  exclude  all 
proof  of  contradictory  statements  made  by  the 
witness  since  the  former  trial,  ic  a  case  where 
the  witness  is  dead,  and  the  party  offering  tbe 
proof  cannot,  and  never  could,  cross  examine 
bim  as  to  these  statements,  is  to  sacrifice  sub- 
stance of  proof  to  orderliness  of  procedure, 
aiKl  tbe  rights  of  the  living  jMirty  to  consider- 
ation for  tbe  deceased  witness. 

According  to  the  rulinirs  of  the  court  below, 
tbe  death  of  tbe  witness  deprived  the  accused 
of  tbe  opportunity  of  cross-examining  him  as 
10  his  confiicting  statements,  and  the  loss  of 
261]  *thi8  opportunity,  of  cross-examination 
deprived  the  accused  of  the  right  to  impeach  the 
witness  by  independent  proof  of  those  state- 
ments; and  thus,  while  the  death  of  the  witness 
did  not  deprive  the  government  of  the  benefit  of 
his  testimony  against  the  accused,  it  did  deprive 
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the  latter  of  the  rif^bt  to  prove  that  the  testi- 
mony of  the  witness  was  untrustworthy.  By 
this  ruling  the  court  below  rejected  evidence 
of  a  positive  character,  testified  to  by  witnesses 
to  be  produced  and  examined  before  the  jury, 
upon  a  mere  conjecture  that  a  deceased  witness 
might,  if  alive,  reiterate  his  former  testimony. 
It  would  seem  to  be  a  wiser  policy  to  give  the 
accused  the  benefit  of  evidence,  competent  in 
its  character,  than  to  reject  it  for  the  sake  of 
a  supposition  so  doubtful. 

The  judgment  of  the  court  below  ought  to 
be  reversed,  and  the  cause  remanded,  with 
directions  to  set  aside  the  verdict  and  award  a 
new  trial. 
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Patents  for  improvements  in  rolling  mills — 

anticipation, 

L  Tbe  essence  of  tbe  invention  in  patent  No.  222,- 
806,  issued  Deceml>er  S3, 1879,  to  William  D.  Gray, 
is  tbe  rod  G,  conneotinfr  tbe  beariofrs  of  tbe  roll- 
ers, with  its  several  provisions  for  horizontal 
adjustment  as  stated  in  tbe  fourth  and  fifth 

NOTB.— uis  to  assignments  of  patents,  their  eon^ 
strtutionand  effect;  licenses  totue  patents;  royalties^ 
see  note  to  Dalzell  v.  Dueber  Watch  Case  Mfir.  Oo. 
87:749. 

As  to  antfofpotlon  of  patents;  prior  patents  and 
pubUcations;  application  and  issue;  claims  and 
speciAcations^  »oe  note  to  Leggeitv.  Standard  Oil 
Co.  37: 787. 

As  to  patents  for  designs,  when  valid^  see  note  to 
Smith  v.  Whitman  Saddle  Co.  87:  dOO. 

As  to  patentahQity  of  inventions:  patentable  sub- 
ject-matter;  utUity;  what  constitutes  invention;  pa- 
tentalAe  nfiveity;  combinations;  foreign  patent*  and 
their  efeetn,  see  note  to  Grant  v.  Walter,  37: 663. 

As  to  reissued  patents  for  inventions,  when  valid; 
effect  of  reissue;  laches,  see  note  to  National  Meter 
Co.  V.  Board  of  Water  Comrs.  87:614. 

As  to  what  constitutes  infringement  of  patent;  sim- 
Harity  of  devices:  designs;  combinations:  machines; 
construction  of  pcttent^  see  note  to  Royer  v.  Coupe, 
86:l(nB. 

JFbr  what  patents  are  granted:  when  declared  voidt 
see  note  to  Bvans  v.  Eaton,  4: 483. 

As  to  %KitentabUity  of  inventions,  see  note  to 
Thompson  v.  Boisselicr,  29: 76,  and  Coming  v.  Bur- 
den, 14: 683. 

As  to  abandonment  of  invention^  see  note  to  Pen« 
nook  V.  Dialogue.  7:827. 

As  to  distinction  between  inventions  of  mechanism^ 
articles,  or  tfroducts  and  processes;  when  latter  pet- 
tented,  see  note  to  Coming  v.  Burden,  14: 683. 

As  to  indxuling  process  and  product  in  same  patent; 
separate  patents  therefor,  see  note  to  Bvans  v.  Ba^ 
ton,  4:488. 

As  to  what  reissue  may  cover,  see  note  to  0*Beilly 
V.Morse,  14:601. 

Aa  to  assignment,  before  issuing  and  reissuing  pet- 
tent;  recording:  when  assignment  transfers  extended 
terms,  see  note  to  Gayler  v.  Wilder,  13: 504. 

As  to  when  assignee  may  sue/or  infringement;  when 
patentee  must;  when  they  must  join,  see  note  to  Wil- 
son V.  Bousseuu,  11: 1141. 

As  to  damages  for  infringement  of  patent;  treble 
damages,  see  note  to  Hogg  v.  Bmerson,  18:824. 
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dalmit  and  looh  patent  Wit  not  liifHiiged  l»j  the 
def endanft  maohlne. 
%  The  aeoond  and  third  dalmi  of  patent  No.  288«- 
eir.teaed  llarch  8,1881,  toWilUam  D.  Gray, 
were  anticipated  bj  the  NemeQEa  patent^  teoed 
In  Auftila. 

pjo.  70.] 

Argued  JVbo.  IS,  1894.    DeMed  Feb.  4, 1896. 

AFFEAIj  from  a  decreeof  the  Circoit Court 
of  the  United  States  for  the  Northern 
District  of  nUnois,  dismissing  a  suit  in  equity 
brought  by  the  Consolidated  Bolline  Mill 
Company  against  the  Barnard  A  Leas  manu- 
factiurine  Company,  for  the  infringement  of 
certain  letten  patent,  for  improyements  in 
toiler  ndlls.    Affirmed. 

Statement  by  Mr.  JuiUee  Brown  t 
This  was  a  bill  in  equity  filed  l^  the  Con- 
solidated Boiler  MiU  Company  against  the 
Barnard  &  Leas  Manufacturing  Company  for 
the  infrin/^ement  of  four  letters  patent  forcer- 
tain  improvements  in  roller  miUs^yiz, patent  No. 
982,895«  issued  December  28, 1879«  to  William 


D.  Qray;  patent  No.  288,677,  ^fasued  [262 
March  8, 1881,  to  the  same  person;  rettsned 

Stent  No.  10,188,  issued  June  20, 1882,  to  U. 
OdeU;  patent  No.  269.828,  issued  December 
26.  1882,  to  Hans  Birkhols.  As  plaintiff 
asked  for  a  decree  only  upon  the  Gray  pat- 
ents, the  others  will  not  be  further  noticed. 

Tne  invention  covered  by  patent  Na  222.- 
886  "  consists  in  a  peculiar  construction  and 
arrangement  of  devices  for  adiustiog  the  rdlB 
vertically  as  well  as  horixontaUy, whereby  mnj 
unevenness  in  the  wear  of  the  rolls  or  tbefr 
Journals  or  bearings  may  be  compensated  for, 
and  the  grinding  or  crushing  surface  kept  ex- 
actly in  Bne."  In  his  spedflcation  the  patentee 
states  that  *«  in  the  use  of  roller  mfils  it  k 
found  that  the  roller  bearings  wear  unequally 
at  opposite  ends,  and  also  that  they  wear  more 
rapidlv  on  the  under  than  on  the  upper  aide, 
and  that,  consequently,  the  rolls  lose  their 
parallelism  and  their  proper  vertical  height 
It  is  to  overcome  these  difficulties  that  the 
present  invention  Is  desirned:  and  to  thia  end 
the  parte  are  constructed  and  arranged  as  lep- 
resented  in  the  accompanying  dra^nngs,"  the 
most  important  one  of  which  is  here  |^ve 


2081  *^^  ™ni  shown  and  described  In  the 
patent  consisted  substantially  of  the  frame  A, 
the  rollei  B  revolving  in  fixed  bearings,  and  the 
companion  roller  C,  joumaled  at  ito  ends,  and 
revolving  in  a  swinging  arm  or  support,  D,  piv- 
oted at  Its  lower  end  upon  a  bolt,  B,  thus  en- 
abling the  roll  to  be  swung  toward  or  away 
from  the  stationary  roll  B.  as  required.  In 
order  that  the  arm  or  support  D  might  be  ad- 
Justed  vertically,  and  the  roll  C  thereby  lifted 
or  lowered,  the  bolt  E  was  mounted  upon  an 
eccentric  sleeve,F,  such  sleeve  being  furnished 
with  a  suitable  head  to  receive  a  wrench  by 
which  to  adjust  it  "By  turning  the  sleeve  F 
the  arm  mav  be  moved  up  or  down,  as  de- 
sired, and  when  the  adjustment  has  been  made 
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the  sleeve  Is  clamped  firmly  fs  plaee  ky 
means  of  the  bolt  JBS,  which  draws  Ite  end 
against  the  main  frame,  the  sleeve  then  be- 
coming the  pivot  or  Journal  on  whldi  the 
arms  or  supporte  D  move  when  being  adjuited 
horizontally." 

To  provide  for  an  adiustment  of  the  loUen 
to  and  from  each  other  norisontally,  n  rod,  G, 
was  extended  from  the  stationary  bearing  s 
at  each  side  of  the  machine  to  the  upper  end 
of  the  swinging  arm  or  support  D  on  tDesaaw 
side.  The  upper  end  of  each  arm  or  swings 
ing  box  D  is  formed  with  an  enlarged  sprlof 
case  or  chamber,  K  perforated  on  Ito  bnsr 
side  to  permit  the  passage  of  the  rod  or  stemO 
through  it,  a  strong  qiruig,  H,  being  placed  la 

isev.& 
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er,  and  retained  tbereln  by  meana 

_  iwidier  or  plate,  i,  placed. upon  tbe  tod 
na  held  agalnat  the  spring  bj  a  wbeel-Dnt,^, 
wUdi  Krewa  npon  the  threaded  end  of  the 
nd  or  bolt  G,  and  U  in  tani  held  br  a  ]am- 
aat,  i.  By  taniitig  the  Dot-wbeel  j,  the 
tf^Bg  H  to  comprened,  the  roll  C  is  crowded 
lowaid  Um  roll  B,  and  at  the  Bame  time  the 


ftrigned  to  permit  tbe  Bningiug  roller  to  glre 
ny,  tn  case  a  Btone  or  nail  or  other  hard  sub- 
ftioce  to  caagbt  between  tbe  rolle,  after  the 
jaange  of  which,  the  roll,  with  the  aid  of  tbe 
■prtag,  ictnnia  at  once  to  ita  ^aca. 


To  permit  the  ready  separation  of  the  rolla, 
the  ead  of  the  rod  0,  where  It  passei  tbroagh 
the  fixed  bearing  a,  baa  a  shoulder,  n,  abut- 
ting against  aucb  bearing,  andactlngaaastop, 
■On  tbe  oiherrideot  the  bearing  is  a  nut,[264 
0,  threaded  on  Iberod  O.  By  releaaiug  or  par- 
tially turniDK  off  the  nat  O  tbe  roll  C  \a  al- 
Towed  (o  fall  back,  and  move  away  from  the 
roll  B;  but  by  again  turning  up  the  nut  ihe 
shoulder  n  is  brought  back  accurately  to  ita 
original  posilioo.  An  eccentric  is  ebowa  In 
Pig.  8  aa  an  equivalent  of  the  nut  O. 

Plaintiff  claimed  an  Infringement  of  the 
fourth,  fifth,  and  aizth  claims  of  this  patent 
which  were  aa  foltowK 


1.  "In  comUnaHoD  with  the  movable  roller 
bcariiiE,  the  rod  G,  adjustable  stop  device  to 
Hnlt  the  Inward  movementof  tbe  bearing,  an 
ooldde  apriiig  orgingHbe  bearing  inward,  and 
adjuating  darlcai,  substantially  as  shown,  to 
rtfolate  the  tension  of  tbe  spring." 

G.  "In  combinaUon  with  the  roller  bearing, 
ib«  adjusting  rod  provided  at  one  end  with  a 
rtop  lo  limit  the  Inward  movemeat,  a  spring, 
■no  means  for  adjusting  tbe  latter,  and  pro- 
Tldtd  at  tbe  other  end  wltb  a  stop  and  holdioK 
device,  substantially  as  shown  and  described. 

L  "The  comMoatlOQ  of  tbe  bearing  D,  rod 
Q,  oot  I,  spring  H,  watj,  stop  n,  and  nut  0." 

Patent  No.  288.677  eihlblts  a  roller  mill  sub- 
risniisUy  Identical  wltb  that  of  the  former  pat- 
ent eic^  In  tbe  spreading  device,  which  con- 
illti  of  an  eccentric  shaft  carrying  two  eccen- 
trics, by  wblcb  tbe  two  ends  of  tbe  roll  are 
^itead  at  one  motion.  Each  of  these  shafts  Is 
pvvlded  with  an  arm,  to  which  a  rod  is  con- 
Mcted.  so  tbat  the  moving  rod  sfmultaDeously 
Bored  both  ends  of  tbe  movable  rolls. 

lite  patentee  Stales  the  operation  of  tab  do- 
ries as  follows:  "By  moving  tbe  rod  K, 
whld)  may  be  done  from  either  side  of  the  ma- 
^w.  sll  the  eccentrics  are  operated  simnllan- 
s8S]eoD8ly*aiid  tbe  movable  rolls  thrown  In- 
itsntly  into  or  oat  of  an  operative  position,  and 
till*  withont  destioyiog  the  adjastment  of  the 
parts  which  control  the  exact  position  of  rolls 
*beo  tbn  are  in  action." 

nslotlff  relies  only  npon  the  Infringement 
of  tbe  second  and  tmrd  clsima,  which  ar«  as 
fdlowi: 

i  "In  comUiiatlon  wltb  tbe  swinging  loU- 
npports  E  and  the  rods  O  connected  tbere- 
Tlth,  the  eccentrics  H,  sbattt  I,  and  rod  K. 

8.  "In  combination  with  movable  roll-sup- 
poitt  E  and  the  rods  G  adjustably  connected 
(hereto,  a  transverse  abaft,  I,  provided  wltb 
tm  eccentrics  connected  to  the  rods  O  at  op- 
1UC.8. 


poslte  ends  of  one  roll,  whereby  the  roll  may 
be  thrown  Into  and  out  of  action  instantly 
without  changing  (he  adjusting  devices." 

Upon  a  hearing  In  the  circuit  court  upon 

pleadings  and  proofs,  th"  ""'" "" — ' — " 

and  pluotlCC  appealed. 


Jfr.  Jtitliee  Brown  delivered  the  opinion  of 
the  court: 

From  time  immemorial  wheat  has  been  re- 
duced to  flour  by  grinding  it  between  heavy 
disks  of  slone  set  upon  a  shaft,  the  upper  one 
of  which  revolved,  while  the  nether  one  re- 
mained stationery.  The  grain  being  intro- 
duced through  as  opening  in  the  center  of  tbe 
upper  stone,  was 'ground  between  the  burred 
surfaces  of  Ihe  stones,  and  Kradually  found  Its 
way  outward,  unlU  U  was  discharged  from  the 
periphery  or  skirt  of  the  atones  in  the  form  of 
flour.  This  ancient  method  baa  within  tbe 
past  twenty  yean  given  place  to  a  system  of 
crushing  between  rolteis,  which  appesjs  to 
have  originated  In  Buda-Peath  In  the  kingdom 
of  Hungary,  and  to  have  been  the  subject  of 
several  foreign  patents.  These  roller  mills, 
which,  soon  siter  their  Invention,  were  Intro- 
duced Into  this  countiT.  and  have  practically 
superseded  In  all  large  flouring  *mllla  the  [266 
older  method  of  grinding,  consist  generally  of 
two  or  more  p^  of  rollers,  mounted  in  a  strong 
frame,  and  lying,  as  a  rule,  in  the  same  hori- 
Eontal  j^oe.    One  of  these  rolls  is  fixed  and 

eumated  in  a  stationary  bearing.    Tbe  other 
mounted  upon  sn  adjustable  bearing,  wliich 
permits  It  (o  yield  or  give  way  in  case  any  hard 
substance  enters  between  the  rollers.    Itisalso 
capable  of  a  alight  verUcal  adjustment,  to 
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maiotaiD  the  exact  parallelism  of  the  rolls. 
Wbile  these  rolls  are  not  in  actual  contact 
when  grindiDg,  they  are  very  nearly  so,  and 
their  adjustroent  is  a  matter  of  extreme  nicety. 
That  the  grains  of  wheat  may  be  ground  to  a 
fine  powder,  as  well  as  crushed,  the  rolls  must 
be  slightly  corrugated  like  the  ancient  burr 
stones,  and  must  run  at  different  speeds. 
Their  action  thus  has  the  tearing  effect  nece^ 
sary  to  reduce  the  grain  to  flour.  The  rolls 
must  be  so  close  together  as  to  r^uce  the 
wheat  to  a  flue  flour,  and  at  the  same  time 
they  must  not  touch,  or  their  surfaces  would 
be  ruined. 

In  order  to  secure  the  successful  operation 
of  these  machines,  provision  must  be  made  for: 
1.  A  vertical  adjustment,  to  bring  the  axes  of 
the  two  rolls  into  the  same  horizontal  plane,  so 
that,  in  case  of  irregular  wearing  of  their  sur- 
faces or  bearings,  the  axes  may  be  brought 
exactly  in  line.  This  is  called  the  adjustment 
for  "tram."  If  the  adjustment  were  defective 
in  this  particular,  the  rolls  would  grind  finer 
at  the  center  than  at  either  end,  or  finer  at  one 
«nd  than  at  the  other.  2.  A  horizontal  grind- 
ing adjustment,  by  which  the  distance  between 
the  two  rolls  is  Kept  precisely  the  same  their 
entire  length,  while  the  rolls  are  in  operation, 
80  that  they  ma^r  not  grind  unequally  at  anv 
point.  8.  A  spring  device,  by  which  the  rolls 
are  made  to  yield  to  a  breaking  strain,  when- 
ever a  nail  or  other  hard  substance  enters  be- 
tween them.  4.  A  stop  and  holding  device, 
by  which  the  rolls  are  spread  apart  when  not 
in  operation,  and  are  thrown  together  again 
precisely  as  before,  without  a  new  adjustment. 
The  object  of  the  patent  in  suit  was  to  provide 
the  means  for  such  vertical  and  horizontal  ad- 
justments; the  requisites  of  such  adjustments, 
except  the  third,  being  that  they  must  be  fixed 
and  permanent.  The  object  of  the  third  was 
267]  merely  to  prevent  injury  to  the  rolls  *by 
the  entrance  of  a  hard  substance,  after  the  pas- 
sage of  which  they  returned  immediately  to 
their  former  position. 

The  patent  contains  peven  claims,  the  second 
Bnd  third  of  which  ref^r  to  the  device  for  ad- 
justing the  rolls  verticallv  as  well  as  horizon- 
tally, while  the  fourth  and  fifth,  which  are  the 
most  material  in  the  consideration  of  this  case, 
refer  to  the  special  devices  connected  with  the 
rod  O  for  supporting  the  roll?. 

To  understand  accurately  the  scope  of  the 
Oray  invention,  it  is  necessary  to  consider 
some  of  the  principal  foreign  patents,  as  well 
as  the  history  of  the  Gray  patent  in  the  Patent 
Office,  and  the  limitations  which  were  imposed 
by  it  and  accepted  bv  him  before  the  patent 
was  ^nted.  In  his  original  application, 
made  in  July,  1879,  Gray  stated  his  invention 
to  consist  **in  devices  for  adjusting  the  rolls 
vertically,  as  well  as  horizontally,  whereby  any 
uncvenness  in  the  wear  of  the  rolls,  or  their 
journals  or  bearings,  may  be  compensated  for, 
and  the  grinding  or  crushing  surfaces  kept  ex- 
actly in  line;"  and  also  "in  the  devices  for 
separating  the  rolls  when  not  in  action,"  and 
in  other  details.  His  claims  corresponded  with 
bis  evident  belief  that  he  was  the  inventor 
broadly  of  devices  for  a  roller  adjustment, both 
▼ertictu  and  horizontal,  and  were  as  follows: 

420 


"1.  In  combination  with  the  stationary  roll 
B,  the  adjustable  roll  C,  mounted  in  rockio^ 
supports,  the  pivots  of  which  are  located  in 
advance  of  the  journals  of  the  roll,  substan- 
tiallv  as  described. 

**i.  In  combination  wUb  a  stationary  roll, 
an  adjustable  roll  mounted  substantial! v  in  th« 
manner  described,  whereby  it  may  be  adjusted, 
both  verticallv  and  horizontally. 

"3.  In  a  roller-grinding  mill,  a  roll  mrkonted 
nt  its  ends  in  arms  or  supports  arranged  to  be 
independently  adjusted,  both  vertically  mod 
horizontally,  substantially  in  the  manner  de- 
scribed. 

"4.  In  a  combination  with  the  roll  C,  the  in- 
dependent arms  or  supports  D,  mounted  apoa 
eccentrics,  substantiaily  as  shown,  wherebv 
either  end  of  the  roll  may  be  adjusted  Yeni' 
cally. 

*"5.  In  combination  with  the  station  [20S 
ary  roll  B  and  adjustable  roll  C,  means,  sul>- 
stantially  such  as  described,  for  drawing  the 
roll  C  to  a  fixed  point." 

His  application  in  this  form  was  rcfoaed  by 
the  Commissioner  of  Patents  in  a  letter  of  Au- 
gust 14, 1879,  notifying  Gray  that  his  inventioD 
was  not  generic,  in  view  of  the  English  pa'ent 
No.  8328  of  1877,  and  suggesting  thut  the  spec- 
ification needed  revision,  making  it  a  clear 
description  of  a  specific  means  employed  by 
applicant.    In  reply  to  this  letter.  Gray  imme 
diatelv  amended  his  application  by  two  ioaer- 
tions  in  the  preamble,  so  that  instead  of  reading 
"my  invention  consists  in  devices  for  adjosting 
the  rolls  vertically  -as  well  as  horizontally,*  it 
reads  "consists  in  a  peculiar  conUrttctiom  and 
arrangement  of  devices  for  adjusting  the  roHi 
vertically  as  well  as  horizontally,"  and  by  fai- 
serting  the  word  "special"  before  the  words 
"devices  for  separating  the  rolls  when  not  in 
action."    He  also  withdrew  all  his  claims  and 
substituted  others,  limiting  his  invention  to  the 
particular  combinations  described  in  his  speck- 
fication. 

The  English  patent  to  Lake,  to  which  tbt 
Patent  Office  made  reference  in  its  letter  of 
August  19,  was  one  of  a  series  of  patents  issued 
in  different  countries  to  cover  certain  inven- 
tions of  one  Nemelka,  of  Simmering,  Austria, 
upon  which  he  obtained  two  patents  In  Aoa- 
tria,  January  15  and  May  22,  1875:  a  patent  in 
France,  June  38,  1875;  a  patent  in  Enghuid, 
issued  to  Lake,  February  28, 1878.  and  a  patent 
in  the  United  States,  November  12,  1878. 
While  these  patents  have  a  general  resemblance 
to  each  other,  the  different  forma  which  Nem* 
elka's  inventions  took  are  best  shown  in  the 
patent  to  Lake,  which  may  also  be  taken  as 
representing  most  truly  the  state  of  the  ^rt  at 
the  time  the  Gray  patent  was  issued.  It  would 
serve  no  useful  purpose  to  analyse  and  com- 
pare the  different  shapes  which  the  Nemelka 
machines  took  in  the  Lake  patent.  Tbedraw- 
ings  are  confused,  badly  lettered,  and  dilBcnlt 
to  understand.  No  less  than  four  different 
forms  of  the  mechanism  are  shown,  varying  aa 
among  themselves,  but  all  containing  provi- 
sions for  vertical  and  horizontal  adjustments. 
The  machine  shown  in  figures  11, 12, 18,  and  U 
^exhibits  a  roll  vertically  adjustable  by  a  [269 
set  screw  underneath  it,  and  adjustable  horizon- 
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uHt  for  pftnlleUtiii  by  a  didioff  bracket, 
wUA  a]io  sapporU  the  bearing  of  a  shaft 
worfciDf  in  an  eccentric  lournal,  and  operated 
bya  lew  pivoted  upon  tbe  shaft,  by  the  move- 
oeot  of  wnich  the  roll^  are  opened  when  not  in 
uperation.  Other  forms  of  the  patent  appar- 
(otlyihow,  Uiouffh  somewhat  imperfectly,  a 
capibih^of  yieldinff  to  spring  pressure  by 
sctDS  of  an  iDdia*rulH)er  bimer  located  at  the 
lover  end  of  a  long  descending  arm  of  the 
morable  bearing.  An  exhibit  known  as  Die 
Mable  alto  shows  Tery  plainly  a  spring  ar- 
raofemeot  similarly  located  by  which  the 
nofihie  roll  is  made  to  yield  to  a  sudden  pres- 
fare.  Indeed,  the  Nemelka  machines  contain 
devices  obTioosly  adapted  from  earlier  and 
Wm  perfect  forms.  But  as  the  Nemelka  patents 
ezliimt  completely  the  state  of  the  art  at  the 
time  the  Graj  patents  were  taken  out,  nothing 
will  be  gained  by  reference  to  prior  or  other 
ptlcota. 

OfST's  improTcment  consisted  in  the  invea- 
tioQ  of  the  rod  G,  connecting  it  at'  either  end 
with  the  bearing  of  one  of  the  two  rolls,  and 
pbciog  upon  one  end  or  the  other  of  it  the 
three  forms  of  horizon taJ  adjustment,  leaving 
tiie  fertical  adjustment  to  be  provided  for  by 
•a  eccentric  located  at  the  lower  end  of  the 
twiDfing  beeiring  D.  The  devices  certainly 
tppear  to  an  advantage,  as  compared  with  those 
ifaowD  in  the  Nemelka  patents,  and  were  ap- 
ptrently  the  first  in  this  oountiy  to  supersede 
(be  ancient  mill-stones;  but,  after  all,  they  are 
oaiy  special  devices  for  the  more  perfect  and 
ooovenient  accomplishment  of  the  same,  or 
practicslly  the  same,  results.  It  is  not  a  pioneer 
ptteat,  and  is  not  entitled  to  that  liberality  of 
coutruction  which  would  have  been  accorded 
to  it  bad  Gray  been  the  first  to  devise  a  scheme 
for  these  several  adjustments.  An  examina* 
tioQof  the  qiecification  and  claims  of  this 
patent  shows  the  essence  of  his  invention  to 
be  the  rod  G,  connecting  the  bearings  of  the 
rollen,  with  its  several  provisions  for  horizon- 
tal adjttstmeni  as  stated  In  the  fourth  and  fifth 
claims.  These  claims  are  practically  for  a 
combioatioB  of  (1)  a  movable  roller  bearing;  (2) 
tbe  rod  G;  (8)  an  adjustable  stop  device  to  limit 
270]the  inward  movement  of  the  ^bearing;  (4) 
ao  OQiside  spring,  urging  the  bearing  inward: 
(5)  means  for  adjusting  the  spring:  and  (6)  a 
•top  and  holding  device  at  the  opposite  end  of 
tbe  rod  from  the  spring. 

In  defendant's  machine  the  same  results  are 
broDffht  about,  but  in  a  manner  which  suggests 
tbe  Nemelka  as  strongly  as  the  Gray  patent. 
As  hi  the  Nemelka  patents,  the  vertical  adjust- 
Deot  is  accomplished  by  a  set  screw  (instead 
of  tbe  eccentric  used  by  Gray)  located  at  tbe 
lower  end  of  tbe  fwinging  bearing,  by  the 
turning  of  which  the  bearing  ia  ratBed  or  low- 
ered. But  as  the  vertical  adjustment  cuts  no 
dgnrein  the  considerstion  of  this  case,  it  need 
Bot  be  further  considered.  Parallelism  is  also 
ttcored  by  horizontal  set  screws  as  in  the  Nem* 
^  devioea.  There  is  no  rod  G  connecting 
tbe  two  besrings  in  the  defendant's  machine, 
Dor  anything  that  can  be  said  to  be  a  mechan- 
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ical  equivalent  for  it,  as  a  special  device  for 
securing  the  horizontal  adjustments.  In  lieu 
of  this  rod,  there  is  at  each  end  of  the  adjust- 
able roller  an  upright  rod,  encircled  by  a  spiral 
spring.  This  spring  is  operated  by  a  nut  which 
presses  upon  a  horizontal  arm  of  the  bearins; 
through  which  the  rod  passes.  The  screwing 
down  or  tightening  of  this  nut  tends  to  separ- 
ate the  adjustable  roll  from  its  companion, 
whUe,  if  it  be  loosened,  the  resilience  of  the 
spring  pressing  upon  the  under  side  of  the  hor- 
izontal arm  forces  the  roll  back  to  its  place. 
While  this  is  an  inside  spring  and  not  an  *'^il- 
9idfi"  one,  its  effect  in  urging  the  bearing  in- 
toard  is  similar  to  that  of  the  spring  in  Gray's 
patent.  This  spring  is  also  capable  of  yield- 
ing to  a  sudden  pressure  by  which  the  adjust- 
able roll  is  forced  back  and  sernratcd  from  its 
companion,  by  the  passage  of  any  bard  sub- 
stance, and  of  resuming  its  original  tension 
after  such  hard  substance  has  passed  between 
the  rolls.  There  are  also  two  nuts  at  tbe 
lower  end  of  the  spiral  springcorresponding  in 
position  to  the  adjusting  nut  i,  and  jam  nut  m, 
of  the  Grsy  patent,  although  they  apparently 
lack  their  function  in  limiting  the  action  of 
the  spring.  The  stop  and  spreading  device  is 
not  connected  at  all  with  the  rod,  which  is 
supposed  to  correspond  with  tbe  rod  G  of  the 
Gray  patent,  but  is  located  at  the  bottom  of 
tbe  swinging  bearing,  and  is  operated  by  a  lever 
applied  to  *an  eccentric  abaft,  as  in  the  [271 
Nemelka  patent.  The  resemblance  between 
the  two  devices,  upon  which  the  charge  of  in- 
fringement must  ultimately  rest,  is  in  the  cor- 
respondence of  the  upright  rod  with  its 
encircling  spiral  spring  with  the  rod  G  of  the 
Gray  patent.  While  In  one,  and  perhaps  two 
particulars,  it  may^  be  said  to  perform  tbe  same 
function,  it  certainly  has  not  tbe  stop  and 
holding  device  of  the  Gray  patent;  it  Ib  not  a 
horizontal  rod;  it  is  not  located  above  the  roll- 
ers; it  does  not  connect  the  bearings  of  the  two 
rollers  together;  it  does  not  contain  any  stop 
and  holding  device,  and,  in  so  far  as  it  accom- 
plishes the  same  functions  as  the  rod  G,  it  ac- 
complishes them  in  a  manner  suggested  rather 
by  the  Lake  than  by  the  Gray  patent.  Upon 
the  whole,  we  think  the  circuit  court  was  cor- 
rect in  holding  that  defendant's  machine  was 
not  an  infringement  of  the  Gray  patent.  Should 
this  device  be  adjudged  an  infringement,  we 
should  not  know  where  to  draw  the  line,  pro- 
viding the  alleged  infringing  device  accom- 
plished the  four  results. 

If  defendant  is  not  held  as  an  infrineer  of 
this  patent,  it  cannot  be  held  as  an  infringer 
of  patent  No.  238,677.  The  mechanism  for 
simultaneously  moving  both  ends  of  two  rolls, 
which  forms  the  combination  of  the  second 
claim,  and  that  for  moving  the  two  ends  of  one 
roll  simultaneously,  which  is  covered  by  the 
ibird  claim,  were  found  by  the  court  below  to 
have  been  anticipated  in  the  Nemelka  patent, 
and  we  see  no  reason  for  questioning  the  find- 
ingin  that  particular. 

Thedeere^  of  the  court  beloto  in  diimiaing  tite 
bill  ii  thertforec^fflrmed. 


U.  a.  Book  80. 


87 


481 


272.  273 


SurnzMB  CouBT  of  thb  Ukited  States. 


Oct. 


272]  GEORGE  ANDREWS,  Appt, 

V. 

BENJAMIN  SWARTZ.  Sheriflf  of  the 
CouDty  of  Warren,  in  the  Stale  of  New 
Jersey. 

(See  8. 0.  Reporter*!  ed.  272-270.) 

Appeal  in  criminal  ease— habeas  corpus — reason 
for  discharge— proper  remedff — absence  of 
jurisdiction— mere  error, 

L  A  review  by  an  appellate  court  of  the  final 
judflrment  In  a  criminal  case  Is  not  a  necessary 
element  of  due  process  of  law;  whether  an  ap- 
peal should  be  allowed,  and.  If  so«  under  what 
drcurostanccs  or  on  what  conditions,  are  mat- 
ters for  each  state  to  determine  for  itself. 

8.  The  repuj^nancy  of  a  statute  to  the  constitu- 
tion of  Uie  state  by  whose  legislature  it  was  en- 
acted cannot  authorize  a  writ  of  habeas  corpus 
from  a  court  of  the  United  States  unless  the 
petitioner  Is  in  custody  by  virtue  of  such  stat- 
ute, and  unless  also  the  statute  is  in  confiict 
with  the  Constitutlun  of  the  United  States. 

8l  It  is  not  sufficient  reason  for  a  United  States 
court  to  discharge  on  habeas  corpus  one  im- 
prisoned under  conviction  of  murder  in  a  state 
court  that  he  is  restrained  of  his  liberty  In  vio- 
lation of  the  Constitution  and  laws  of  the  United 
States,  in  that  persons  of  his  race  were  arbi- 
trarily excluded,  solely  because  of  their  race, 
from  the  panel  of  Jurors  summoned  for  the 
term  of  the  court  at  which  he  was  tried,  and  be- 
cause the  state  court  denied  him  the  right  to  es- 
-tablisb  that  fact  by  competent  proof,  if  the 
state  court  had  Jurisdiction  both  of  the  offence 
charged  and  of  the  accused. 

4  If  a  state  court,  having  entered  npon  the  trial 
of  a  criminal  case,  commit  errors  In  the  con- 
duct of  the  trial  to  the  prejudice  of  the  ac- 
cused, his  proper  remedy  is  after  final  Judgment 
of  conviction,  to  carry  the  case  to  the  highest 
court  of  the  state  having  Jurisdiction  to  review 
that  Judgment,  thence  upon  writ  of  error  to 
this  court,  if  the  final  Judgment  of  such  state 
court  denied  any  right,  privilege,  or  immunity 
•pecially  claimed,  and  which  was  secured  to  him 
by  the  Constitution  of  the  United  States. 

i.  When  a  state  court  has  entered  npon  the  trial 
of  a  criminal  case,  under  a  statute  not  repug- 
nant to  the  Constitution  of  the  United  States, 
and  has  Jurisdiction  of  the  oCTence  and  of  the 
accused,  no  mere  error  In  the  conduct  of  the 
trial  should  be  made  the  basis  of  Jurisdiction  In 
a  court  of  the  United  States  to  review  the  pro- 
ceedings upon  writ  of  habeas  corpus. 

[No.  710.] 

Butmitiei  Jan.  91,  1895.     Decided   Feb.  4. 

1895. 

APPEAL  from  a  Judf^nent  of  the  Circuit 
Court  of  the  United  States  for  the  Dis 
irict  of  New  Jersey,  denyinff  a  writ  of  babeaF 
corpus  to  relieve  mm  from  Troprisooment  on 
der  a  convictioD,  in  the  Court  of  Oyer  and 
Terminer  for  the   County  of  Warren,  NeT\ 

Nora.  As  to  uihen  hnhtas  corpus  may  issue^  am 
when  not;  and  from  whcU  courts,  and  by  whaiiudgct 
what  nuiy  be  inquired  into  by  writ  of^  aee  note  t( 
United  States  v.  Hamilton,  1:  49a 

As  to  what  questUms  may  Ite  ennatdertd  on  habeo* 
corpus,  aee  note  to  Bz  parte  Garll,  27: 288. 

AstosusperuUmofwrUofhabeascorims,  aee  note 
to  Lather  v.  Borden,  12: 66L 
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Jersey,  of  the  crime  of  murder  In  the  first  de- 
gree, Hnd  a  sentence  to  suffer  the  puntahiDcot 
of  death.    A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Geo.  M.  Shipman  for  appellant. 

Mr.  Wm,  A*  Stryker  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opioioci 
of  the  court: 

Andrews,  the  appellant,  was  coDvicted  in 
the  Court  of  Oyer  and  Terminer  for  tbe 
county  of  Warren,  New  Jersey,  of  the  crioae 
of  murder  in  tbe  first  degree,  and  sentenced  to 
suffer  tbe  punishment  of  death. 

He  applied  to  the  chancellor  of  tbe  data 
for  a  writ  of  error,  under  a  statute  of  New^ 
Jersey,  proyiding  that  "writs  of  error  in  mil 
criminal  cases  not  punishable  with  death  abail 
be  considered  as  writs  of  right,  and  issue  of 
coui^;  and  in  criminal  cases  punishable  witk 
death,  writs  of  error  shaU  be  considered  aa 
writs  of  grace,  and  shall  not  Issue  but  bj  the 
order  of  the  chancellor  for  the  time  Mq^. 
made  upon  motion  or  petition,  notice  whereof 
shall  always  be  given  to  tbe  attomer  geoeral 
or  the  prosecutor  for  the  state"  Kev.  Stut. 
*N.  J  (1S77)  §  83  of  Crim.  Procedure,  [273 
p.  283.  This  application  was  denied  oo  tbe 
6th  of  March,  1894. 

On  the  17th  day  of  April,  1804,  two  dmrs 
preceding  that  fixed  for  the  execution  of  tbe 
sentence  of  death,  the  accused  presented  to 
the  Circuit  Court  of  the  United  States  for  tbe 
District  of  New  Jersey  a  petition  for  a  writ  of 
habeas  corpus,  alleging  that  he  was  restrained 
of  his  liberty  in  violation  of  the  CoosUtntioo 
and  laws  of  the  United  States. 

The  petition  alleged  that  there  was  no  aof 
ficient  cause  for  the  restraint  of  his  liberty, 
and  that  his  detention  in  custody  was  illegal 
for  the  following  reasons: 

'*  First.  He  is  of  African  race  and  black  ia 
color:  that  all  persons  of  his  race  and  color 
were  excluded  in  the  drawing  of  tbe  grand 
jury  which  indicted  him  and  from  tbe  petit 
jury  which  were  summoned  to  try  bim,  and 
ihat  the  sheriff  of  Warren  county.  New  Jer- 
sey, who  by  the  law  of  said  state  baa  sole 
power  to  select  said  lurors,  purposely  excluded 
such  citizens  of  African  descent. 

"Second.  That  by  reason  of  such  excluakn 
petitioner  was  denied  the  equal  protecikMi  of 
I  be  laws,  and  did  not  have  the  full  and  equal 
benefit  thereof  in  the  proceedings  for  tbe  ae- 
ourity  of  his  life  and  liberty  as  la  enjoyed  by 
white  persona,  and  to  which  he  Is  Jwily  en- 
titled. 

"Third.  That  all  persons  of  African  race 

ind  of  color  were  excluded  from  tbe  grand 

jury  by  which  the  indictment  against  tbe  de- 

fendant  was  found  and  upon  which  be  wai 

tried,  and.  consequently,  said  Indictmeot  was 

'llegal  and  void,  and  petitioner  ougbt  not  te 

have  been  put  to  trial  upon  said  iodictiiient, 

ind  the  trial  court  was  without  Jurladlctioa. 

ind  that  said  persons  were  qualified  In  all  r^ 

pects  to  act  both  as  Jurors  and  grand  Jurors. 

tut  were    purposely   excluded,  and    alwaji 

lave  been  by  the  sheriff  of  Warren  county. 

"Your  petitioner  therefore  prays  that  tke 

^ourt  will  grant  to  him  the  writ  of  habet^ 

:nrpus  according  to  tbe  statute  in  auch  csm 

I  oiade  and  provided,  and  will  Inquire  lntx>  tba 
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of  8a!d  impTisoDment,  and  vacate  and  set 
■^de  the  said  verdict  of  guilty,  and  stay  the 
jod^meot  of  conviction,  atid  that  the  petitioner 
wMj  have  a  new  trial,  and  that  he  may  be 
274J  'discharged  from  the  said  imprison- 
Dfit;  and,  further,  will  grant  a  writ  of  cer- 
tionri  to  the  court  of  oyer  and  terminer  of 
tbe  coQDty  of  Warren,  commanding  ihem  to 
oertifr  to  this  court  true  copies  of  the  lists  of 
ffTaod  and  petit  Jurors  for  the  term  of  Decem- 
ber, 18<K3,  and  of  the  indictment  and  other 
procfedings  in  said  cause  of  the  State  v. 
Gftrrge  AndretD$,  under  and  by  virtue  of 
wbicb  petitioner  is  held  in  custody." 

It  was  also  alleged  in  the  petition  that  when 
^accused  was  arraigned  **he  called  the  at- 
tention of  the  court  to  the  manner  of  selecting 
joiarB  and  to  the  fact  that  citizens  of  African 
deK^eot  were  purposely  excluded  by  the  sheriff 
of  Wtiien  county  from  the  grand  jury  which 
foond  the  indictment  and  from  the  petit  jury 
•ummoned  to  try  petitioner,  and  asked  for  an 
order  of  the  court  to  take  testimony  to  prove 
hit  allegations,  and  that,  according  to  the  law 
and  practice  of  the  Court,  petitioner's  applica- 
tioo  should  have  been  entertained  and  decided 
upon  the  merits,  and  he  should  have  been  per- 
ndtted  to  take  testimony  to  show  the  unjust 
tod  illegal  action  of  the  said  sheriff  of  Warren 
coonty,  but  that  the  court  absolutely  refused 
hit  motion  and  refused  to  hear  the  proof 
which  petitioner  offered  himself  ready  to 
make  and  produce,  and  compelled  him  to  go 
toiriaL- 

There  was  annexed  to  the  petition  what  pur- 
ported to  be  a  copy  of  the  proceedings  before 
the  state  court,  as  reported  by  a  stenographer, 
and  the  petitioner  averred  that  by  reason  of 
the  action  of  the  court  in  permitting  him  "  to 
be  tried  by  a  jury  from  wnich  citizens  of  Af- 
Ticao  descent  were  purposely  excluded  he  was 
deprived  of  the  rights  and  privileges  which 
white  persons  would  enjoy  and  to  which  the 
petitioner  is  justly  entitled." 

The  circuit  court  refused  to  issue  a  writ  of 
habeas  corpus  upon  the  ground  that  it  ap- 
peared upon  the  face  of  the  application  that 
the  accused  was  not  entitled  to  it.  An  appeal 
from  that  order  was  allowed  in  pursuance  of 
the  Act  of  Congress  in  such  case  made  and 
provided. 

The  statute  of  New  Jersey  entitled,  "An  act 
r^nlating  proceedings  in  criminal  cases,"  ap- 
proved March  27th,  1874  (Revision  of  1877,  p. 
iM)  which  declares  that  writs  of  error  in  crimi- 
275]  nal  *cases  punishable  with  death  shall 
be  considered  writs  of  grace  and  not  writs  of 
^bt  was  brought  forward  from  an  act  passed 
March  0th,  17v5.  Laws  of  New  Jersey,  Revis- 
ioDof  1821,  pp.  184,  186,  §  18  ah.  p.  283). 

The  contention  of  the  appellant  is  that  such 
astatute  is  in  violation  of  the  Constitution  of 
the  United  States.  If  it  were  necessary,  upon 
this  appeal,  to  consider  that  question,  we 
would  only  repeat  what  was  said  in  Me- 
Kam  V.  Duruton,  163  U.  8.  684.  687  [88: 867. 
86^:  "  An  appeal  from  a  judgment  of  con- 
vicdon  is  not  a  matter  of  absolute  right,  inde- 
pendently of  constitutional  or  statutory  pro- 
risioDs  allowing  such  appeal.  A  review  by 
an  appellate  court  of  the  final  judgment  in  a 
criminal  case,  however  grave  the  offense  of 
which  the  accused  is  convicted,  was  not  at 


common  law  and  is  not  now  a  necessary  ele- 
ment of  due  process  of  law.  It  is  whollj 
withiu  the  discretion  of  the  state  to  allow  or 
not  to  allow  such  a  review."  "It  is, there- 
fore, clear  that  the  right  of  appeal  may  be  ac- 
corded by  the  state  to  the  accused  upon  such 
terms  as  in  its  wisdom  may  be  proper;"  and 
''whether an  appeal  should  be  allowed,  and, 
if  so,  under  what  circumstances  or  on  what 
conditions,  are  matters  for  each  state  to  deter- 
mine for  itself." 

Whether,  as  is  contended,  the  above  statute 
in  its  application  to  capital  cases  is  in  violation 
of  the  constitution  of  New  Jersey,is  not  neces- 
sarily a  Federal  question,  and  upon  that  point 
we  need  not,  therefore,  express  an  opinion. 
The  repugnancy  of  a  statute  to  the  constitu- 
tion of  the  state  by  whose  legislature  it  was 
enacted  cannot  authorize  a  writ  of  habeas  cor- 
pus from  a  court  of  the  United  States  unless 
the  petitioner  is  in  custody  by  virtue  of  such 
statute,  and  unless  also  the  statute  is  in  con- 
flict with  the  Constitution  of  the  United  States. 

The  further  contention  of  the  accused  is  that 
he  is  restrained  of  his  liberty  in  violation  of 
the  Constitution  and  laws  of  the  United  States, 
in  that  persons  of  his  race  were  arbitrarily  ex- 
cluded, solely  because  of  their  race,  from  the 
panel  of  jurors  summoned  for  the  term  of  the 
court  at  which  he  was  tried,  and  because  the 
state  court  denied  him  the  right  to  establsh 
that  fact  by  competent  proof. 

*It  is  a  sufficient  answer  to  this  conten-[276 
tionthat  the  state  court  had  jurisdiction  both  of 
the  offense  charged  and  of  the  accused.  By 
the  laws  of  New  Jersey  the  court  of  oyer  and 
terminer  and  general  jail  delivery  has  ''cog- 
nizance of  all  crimes  and  offenses  whatfloever 
which, by  law,  are  or  shall  be  of  an  indictable  or 
presentable  nature,  and  which  have  been  or 
shall  be  committed  within  the  county  for 
which  such  court  shall  be  held."  Rev.  Stat. 
N.  J.  272,  §  80.  If  the  state  court,  havinff 
entered  upon  the  trial  of  the  case,  committed 
error  in  the  conduct  of  the  trial  to  the  preju- 
dice of  the  accused,  his  proper  remedy  was, 
after  final  judgment  of  conviction,  to  carry 
the  case  to  the  highest  court  of  the  state  having 
jurisdiction  to  review  that  judgment,  thence 
upon  writ  of  error  to  this  court,  if  the  final 
judgment  of  such  state  court  denied  any  right, 
privilege,  or  immunity  specially  claimed  anci 
which  was  secured  to  him  by  the  Constitution 
of  the  United  States.  Even  if  it  be  assumed 
that  the  state  court  improperly  denied  to  the 
accused,  after  he  had  been  arraigned  and 
pleaded  not  guilty,  the  right  to  show  by  proof 
that  persons  of  his  race  were  arbitrarily  ex* 
eluded  by  the  sheriff  from  the  panel  of  grand 
or  petit  furors  solely  because  of  their  race,  it 
would  not  follow  that  the  court  lost  jurisdic- 
tion of  the  case  within  the  meaning  of  the 
well  established  rule  that  a  prisoner  under  con- 
viction and  sentence  of  another  court  will  not 
be  discharged  on  habeas  corpus  unless  the  court 
that  passed  the  sentence  was  so  far  without  ju- 
risdiction that  its  proceedings  must  be  re* 
garded  as  void.  Ex  parte  Siebold,  100  U.  8. 
875  [25:  7181;  Wood  v.  Brush,  140  U.  8.  287 
[35:  509];  Jugiro  v.  Brush,  140  U.  S.  297  [85: 
518];  Pepke  v.  Cronan,  ante  84.  When  a  state 
court  has  entered  upon  the  trial  of  a  criminal 
case,  under  a  statute  not  repugnant  to  the 
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CoDStitution  of  the  United  States,  and  baa  ]a- 
risdictioo  of  tbe  offense  and  of  the  accused,  no 
mere  error  in  tbe  conduct  of  tbe  trial  sbould 
be  made  tbe  bisifl  of  jurisdiction  in  a  court  of 
tbe  United  States  to  review  tbe  proceedings 
upon  writ  of  babeas  corpus. 

Tbe  application  to  tbe  circuit  court  for  a 
writ  of  error  was  properly  denied,  and  tbe 
judgment  must  be  aflirmed. 


277]      LAFAYETTE  HUDSON 

V. 

ISAAC  C.  PARKER,  District  Jud^  of  tbe 
United  States  for  tbe  Western  District  of 
Arkansas. 

(Bee  8.  a  Reporter**  ad.  297-29S.) 

AUovoing  writ  of  errcT-'haU  in  criminal  eoast 
— mandamuB^  when  iuued. 

L  A  justiee  of  tbls  court  may  allow  a  writ  of  er- 
ror, to  operate  as  a  supersedeas,  from  tbis  court 
to  a  United  States  dtotriot  court,  although  not 
asrisned  to  that  drouit,  and  may  order  bail,  in  an 
amount  fixed  by  him,  to  be  taken  by  tbe  district 
judge,  tbe  form  of  the  bond  and  the  sufflcienoy 
of  the  sureties  to  be  passed  upon  by  the  latter. 
In  a  criminal  case,  not  capital ;  and,  if  such  dis- 
trict judge  refuses  to  approve  of  the  ball  bond, 
on  the  ground  that  the  order  was  made  without 
authority  of  law  and  the  bond  if  given  would  be 
TOid,  he  may  be  compelled  to  do  so  by  mandamus 
from  this  court. 

t.   If  a  judge  declines  to  exercise  his  discretion,  or 
to  act  at  all,  when  it  is  his  duty  to  do  so,  a  writ  of 
mandamus  may  be  issued  to  compel  him  to  act. 
[No.  9,  Original.] 

Submitted  Jan.  7, 1896.    Decided  Feb.  4, 1895. 

PETITION  for  a  writ  of  mandamus,  to  tbe 
Hon.  Isaac  T.  Parker,  District  Judge  of 
tbe  United  States  for  tbe  Western  District  of 
Arkansas,  to  command  bim  to  admit  tbe  peti- 
tioner Lafayette  Hudson  to  bsil  on  a  writ  of 
error  from  tbis  court  upon  a  Judgment  of  tbe 
district  court  for  that  district,  adjudging  bim 
to  be  guilty  of  an  assault  witbin  intent  to  kill 
and  sentencing  bim  to  imprisonment  for  tbe 
term  of  four  years  at  bard  labor,  at  Brooklyn, 
in  tbe  state  of  New  York.  Ordered  tbat  tbe 
petitioner  is  entitled  to  tbe  writ  of  mandamus 
to  tbe  district  Judge  to  admit  petitioner  to  bail 
on  bis  giving  bond  in  prqper  form,  and  with 
sufficient  fureties. 

Statement  by  Mr.  Juitice  Qrm,y  t 
Tbis  was  a  petition  for  a  writ  of  mandamus 
to  tbe  Honorable  Isaac  C.  Parker,  tbe  District 
Judge  of  tbe  United  States  for  tbe  Western 
District  of  Arkansas,  to  command  bim  to  ad- 
mit tbe  petitioner  to  bail  on  a  writ  of  error  from 
tbis  court,  dated  August  14, 1894,  upon  a  Judg- 
ment rendered  by  tbe  district  court  for  tbat 
district  at  May  term,  1894,  to  wit,  on  July  21, 
1894,  adjudging'  bim,  upon  conviction  by  a 
lunr,  to  be  guilty  of  an  assault  with  intent  to 
kill,  and  sentencing  bim  to  imprisonment  for 
tbe  term  of  four  years  at  hard  labor  at  Brook- 
lyn in  the  state  or  New  York 

Nora.— jittoi0ftevimoiid(iimitip(n*nM,see  note 
to  irauny  y.  SllUman,  4:  S68. 

Ab  to  mamdcummtocontrtAinfmior  eoMrts;  dCiers- 
Mofi,  see  note  to  b  parte  Morsian,  SS:UBb 
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Tbe  petition  alleged  tbatl^.  Jttetice  Brewer, 
tbe  Justice  of  tbis  court  assigned  to  tbe  ei^th 
circuit,  in  which  tbe  district  court  wee  beld, 
being  absent  from  tbat  circuit  and  from  tbe 
city  of  Wasbinsrton,  tbe  petitioner,  on  Au^ost 
14,  1894,  presented  to  Mr.  Jvstice  White,  at 
chambers  in  tbis  city,  a  petition  for  a  writ  of 
error  upon  tbat  Judgment,  and  for  a  saperee- 
deas  and  bail  pending  tbe  writ  of  error;  aod 
that  Mr.  Jvetiee  White  signed  and  endorsed 
upon  tbat  petition  tbe  following  order: 

*"Writ  of  error  to  operate  as  a  super-  [27S 
sedeas,  allowed,  returnable  according  to  law« 
tbe  defendant  to  furnish  bond  in  the  sam  of 
five  thousand  dollars,  conditioned  according  to 
law,  subject  to  the  approval  of  tbe  district 
Judge.  "E.  D.  White. 

"Justice  Supreme  Court  of  tbe  United  SlateiL 

"Washington,  August  14, 1894." 

Tbe  petition  for  a  mandamus  further  alleged 
tbat  on  September  8,  1894,  after  tbe  writ  of 
error  bad  been  issued,  and  tbe  citation  served 
upon  tbe  United  States,  the  petitioner  presented 
to  the  district  Judge  in  open  court,  ainl  re- 
quested bim  to  approve,  a  bond  in  tlie  sum  of 
$5000,  executed  by  himself,  as  principal  aod 
by  four  persons,  residents  of  tbe  western  dis- 
trict of  Arkansas,  as  sureties,  who  (as  appeared 
by  tbeir  affidavits  annexed  to  tbe  bond)  were 
worth  in  tbeir  own  right,  over  and  above  tbefr 
debts  and  liabilities  and  tbe  property  exempt 
by  law  from  execution,  tbe  sum  of  $17,600. 

Tbis  bond,  wbich  was  filed  with  thepetitkm 
for  a  mandamus,  was  dated  August  27.  1894; 
recited  tbat  tbe  petitioner  bad  si^  out  a  writ 
of  error  from  this  court,  upon  which  a  citation 
bad  been  issued  and  served  upon  tbe  United 
States,  and  tbat  tbe  petitioner  had,  by  order  of 
Mr.  Jufttiee  White,  been  admitted  to  bail, 
pending  tbe  writ  of  error,  in  the  sum  of  $5000: 
and  was  conditioned  tbat  the  petitioner  should 
prosecute  bis  writ  of  error  with  effect  and 
without  delay,  and  sbould  abide  the  judgment 
of  tbis  court,  and  if  this  court  should  reverw 
tbe  Judgment  of  tbe  district  court,  eppear  ia 
tbat  court  until  discharged  according  to  law. 

The  petition  for  a  mandamus  further  alleged 
tbat,  upon  tbe  presentation  of  this  bond  to  the 
district  Judge,  be  refused  to  approve  lt«  or  to 
discbarge  tbe  petitioner,  and  made  and  signed 
an  order,  which,  after  redting  tbe  application 
to  bim  for  tbe  approval  of  the  bond,  and  the 
order  of  Mr,  Juitice  White,  proceeded  and  con- 
cluded as  follows: 

"It  is  found  by  tbe  Judge  of  this  court,  that 
tbe  above  order  is  made  witbout  authority  of 
law,  and  is  therefore  invalid,  and  tbat  the  bond 
approved  by  bim  in  obedience  to  *it  [279 
would  be  null  and  void,  and  that  there  would 
be  no  obligation  of  tbe  sureties  to  have  lbs 
principal  in  court  when  aod  where  he  Is  r^ 
quired  bv  tbe  terms  of  the  bond  to  appear,  oor 
would  there  be  any  obligation  resting  on  lbs 
principal  to  appear  as  required  by  the  lens 
of  the  bond. 

'*For  the  above  reasons,  the  Judge  of  this 
court  refuses  to  approve  the  bond  tendered  by 
defendant;  and  further,  it  Is  noted  thai  de- 
fendant has  made  no  legal  tender  of  baiL 

'•L  C.  Parker, 
"United  States  District  Judge.* 

The  petition  for  a  writ  of  maodamos  akssl- 
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^ffdthtt  the  writ  of  error  had  been  du\v  en 
Imd  tod  was  pending  in  this  court,  and  tbe 
petitiooer  was  still  confined  in  prison  at  Fort 
Snitb  in  tbe  state  of  Askansas;  and  prayed 
tbat  the  order  of  Mr.  Justice  White  might  be 
ifflnned  by  this  court,  and  the  district  judge 
be  onlered  to  approve  the  bond  and  discbarge 
the  prtitioner,  or  that  bis  bond  mi^ht  be  ap- 
proved by  this  court  and  tbe  petitioner  dis- 
cbir^,  and  for  all  other  proper  relief. 

This  court  gave  leave  to  file  the  petition, 
tad  .granted  a  rule  to  show  cause  why  a  per 
emptory  mandamus  should  not  issue  as  prayed 
for. 

Tbe  district  Judge,  in  his  return  to  the  rule, 
itited  that,  on  August  6.  1894  (as  appeared  by 
tbe  rrcord)  be  ordered  that,  upon  the  filing  of 
la assignment  of  errors,  tbe  clerk  issue  a  writ 
of  error  taking  the  case  to  this  court;  but  that, 
St  tbe  request  of  the  petitioner's  counsel,  stat- 
bgthstthey  had  not  determined  whether  they 
would  take  the  case  to  this  court,  the  writ  of 
error  was  not  immediately  issued  by  the  clerk; 
aad  that  the  application  to  Mr,  Justice  White 
for  a  writ  of  error,  and  for  aupersedeas  and 
bail,  was  made  before  the  writ  of  error  was 
issned;  that,  when  Mr,  Justice  White's  order 
wasmade,' there  had  been  no  citation  served, 
bat  (as  the  record  showed)  the  citation,  siened 
l^  htm  on  August  15, 1894.  was  not  served  un- 
tu  A^^ust  21,  1894;  and  that,  after  Mr,  Jus- 
tkt  White's  order,  "the  petitioner,  with  others, 
was  tried  and  convicted  of  conspiracv  to  run 
awav  the  principal  witness  against  him  in  the 
280]  above  entitled  cause;  that  one  of  *the 
ooDspirstors  gave  evidence  against  him,  and 
tbtt  be  is  now  in  Jail  at  Fort  Smith,  Arkan- 
ma,  on  that  charge." 

Tbe  return  also  set  forth  at  length  various 
ifssoos  of  law  why  a  writ  of  mandamus 
sboold  not  issue,  which  may  be  briefly  stated 
ts  foUowK: 

Firs'.  That  the  petitioner  had  a  clear,  ade- 
ouateand  complete  remedy,  by  applying  to 
Jvr./v#ti«f  Brewer,  the  Justice  assigned  to  the 
eiebih  circuit,  for  the  approval  of  the  bond. 

Second.  That  und^r  paragraph  2  of  Rule 
tt  of  this  court,  the  matter  of  admitting  to 
bail  and  approving  the  bond  was  a  matter  re- 
quiring tbe  exercise  of  Judicial  power  and  dis- 
cretion, involving  the  decision  of  questions  of 
hwand  the  ascertainment  of  facts,  and  could 
oot  be  controlled  by  writ  of  mandamus. 

Third.  That  the  bond,  if  given,  ^ould  be 
void,  because  by  paragraph  2  of  Rule  86  a  per- 
iOD  convicted  and  sentenced  for  crime  could 
only  be  admitted  to  bail  after  citation  served. 

Fourth.  That  the  bond  would  be  void,  be- 
eanse,  by  paragraph  2  of  Rule  86,  Mr,  Justice 
White,  not  being  the  Justice  of  this  court  as* 
limd  to  the  eighth  circuit  (according  to  the  last 
allotment,  made  April  2,  1894,  152  U.  S.  741 
[88: 1095])  nor  a  Judge  of  the  circuit  court 
of  that  circuit,  nor  tbe  district  Judge  of  any 
district  in  that  circuit,  had  no  authority  to 
make  tbe  order. 

Fifth.  That  paragraph  2  of  Rule  86  was 
▼oid,  for  want  of  power  in  this  court,  either 
by  the  common  law,  or  under  any  Act  of  Con- 
gress, to  order  bafl  to  be  taken  after  conviction 
and  sentence  of  such  a  crime  as  that  of  which 
tbe  petitioner  bad  been  convicted. 

Tbe  district  Judge,  in  concluding  bis  return, 
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submitted  tbe  questions  involved  to  the  Judg 
ment  of  this  court;  stated  that  he  would,  as  a 
matter  of  course,  en  force  by  order  any  decision 
given  by  this  court  in  the  premises;  and 
praved  to  be  dismissed  without  day. 
The  petitioner  demurred  to  the  return. 

Messrs,  A*  EL  Garland  and  William  M. 
Cravens  for  petitioner. 

Messrs.  Lawrence  Maxwell*  Jr.,  Solic- 
itor Oen.^  and  Isaae  C.  Parker,  District 
Judge,  in  proper  person,  for  respondent 

*Mr,  Justice  Orajr*  after  stating  the  [281 
case,  delivered  the  opinion  of  the  court:  By  ex- 
press acts  of  Congress,  bednning  with  the  first 
orgnnization  of   the  Judicial  system  of  the 
United  States,  this  court  and  the  circuit  and 
district    courts  are  empowered  to  issue  all 
writs,  not  especially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to 
the  principles  and  usages  of  law.     Act  of  Sep- 
tember 24, 1789,  chap.  20,  §  14, 1  Stat,  at  L  8], 
82;  Rev.  Stat.  ^  716;  ^Stockton  v.  Bishop,  43  U. 
S.  2  How.  74  [11: 1841;  Hardeman  v.  Anderson, 
45  U.  S.  4  How.  640  [11: 11881;  Ex  parte  Mil- 
waukee di  M.  R,  Co.  72  U.  8.  5  Wall.  188, 
[18:  676].    Under  the  first  Judiciary  Act,  this 
court  bad  power  *' to  make  and  establish  all 
necessary  rules  for  the  orderly  conducting  of 
business,"  in  all  the  courts  of  the  United  States. 
Act  of  September  24, 1789.chap.  20,^  17;  1  Stat, 
at  L.  88.     And  successive  statutes  recognized 
its  power  to  make  rules,  not  inconsistent  with 
the  laws  of  the  United  States,  prescribing  the 
forms  of  writs  and  other  process,  at  common 
law,  as  well  as  in  eouity  or  admiralty,  in  those 
couris.    Acts   of   May   8,    1792,    chap.   86, 
§2;1  Stat  at  L.  276:  May  19.  1828.  chap.  63, 
^  ^  1,  8;  4  Stat,  at  L.  281;  Act  of  Auflrust  28, 
1843,  chap.  188,  ^  6;  5  Stat,  at  L.  518;    Wa^- 
man   v.    Southard,   28  U.   8.   10  Wheat.  1, 
27-29    [6:  253,  2591;  Bank  of  United  States 
V.  HaUUd,  28  U.  8.  10  Wheat.  51  [6:   2641; 
Beers   v.  Ilaughton,  84  U.  8.  9  Pet.  329.  860 
[9:  145, 1571;   Ward  v.  Chamberlain,  67  U.  8. 
2  Black.  480,  486  [17:  819,  328].    Since  the 
Act  of  June  1, 1872,  chap.  255,  ^  5,  indeed,  the 
practice,   pleadings,  and  forms    and   mod^s 
of  proceedings,  in  actions  at  law  in  the  cir- 
cuit and  district  courts  of  tbe  United  States, 
are  required  to  confprm,  as  near  as  may  be,  to 
those  existing  at  tbe  time  in  like  causes  in  the 
courts  of  record  of  tbe  state  within  which  they 
are  held,  any  rule  of  court  to  tbe  contrary 
notwithstanding.  17  Stat,  at  L.I 97;  Rev. Stat  § 
914.    But  this  Act  does  not  include  the  manner 
of  bringing  cases  from  a  lower  court  of  the 
United  States  to  this  court.     Be  Chateaugay  Ore 
di  Iron  Co,,  128 U.  S.  544  [82:  5081 ;  Fishhum 
V.  Chicago,  M,  A  St.  P.  R.  Co.  ♦187U.  8.  [283 
60  [84:  585].    Under  section  917  of  tbe  Revised 
Statutes,  therefore,  by  which  (re-enacting  to 
this  extent  the  provision  of  the  Act  of  1842) 
*'  the  Supreme  Court  shall  have  power  to  pre- 
scribe, from  time  to  time,  and  in  any  manner 
not  inconsistent  with  any  law  of  the  United 
States,  the  forms  of  writs  and  other  process,** 
this  court  has  power  to  regulate  tbe  manner  of 
proceeding,  or  "mode  of  process,"  in  taking 
bail,  upon  writs  of  error  from  this  court  to 
.  the  circuit  court  or  district  court  in  civil  or 
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criminal  cases.  Act  of  September  24.1789.chap. 
20,  §  88;  1  Slat,  at  L.  91;  Kev.  Stat,  at §L.  1014; 
Beers  v.  Haughton,  above  cited;  United  States 
V.  Knight,  89  U.  S.  14  Pet.  801  [10:  466J; 
United  b^atet  v.  RundleU,  2  Curt.  41 

By  section  4  of  the  Act  of  March  8.  1891, 
cbap.5l7.  the  review,  by  appeal.writ  of  error,  or 
otherwise,  of  judgments  of  the  circuit  courts 
or  district  courts,  can  be  bad  only  in  this 
court  or  in  the  circuit  courts  of  appeals,  ac- 
cording to  the  provisions  of  this  Act.  By  sec- 
tion 5.  "appeals  or  writs  of  error.may  be  taken 
from"  the  circuit  courts  or  district  courts 
"direct  to"  this  court  'Mn  cases  of  conviction 
of  a  capital  or  otherwise  infamous  crime,"  as 
well  as  in  certain  other  classes  of  cases.  26 
Stat,  at  L.  827.  And  by  section  11.  "all  provis- 
ions of  law,  now  in  force,  regulating  the  meth- 
ods and  system  of  review,  through  appeals  or 
writs  of  error,  shall  regulate  the  methods 
and  system  of  appeals  and  writs  of  error  pro 
Tided  for  in  this  Act  in  respect  of  the  circuit 
courts  of  appeals,  including  all  provisions  for 
bonds  or  other  securities  to  be  required  and 
taken  on  such  appeals  and  writs  of  error."  26 
Stat,  at  L.  829.  But  as  to  the  methods  and  sys- 
tem of  review,  through  appeals  or  writs  of 
error  including  the  citation,  supersedeas,  and 
bond  or  other  security,  in  cases,  either  civil  or 
criminal,  brought  to  this  court  from  the  cir- 
cuit court  or  the  district  court,  Congress 
made  no  provision  in  this  Act,  evidently  con- 
sidering those  matters  to  be  covered  and  regu- 
lated by  the  provisions  of  earlier  statutes  form- 
ing parts  of  one  system. 

By  those  statutes,  upon  writs  of  error  from 
this  court  to  the  circuit  courts  or  district  cotirts 
of  the  United  States,  as  well  as  upon  writs  of 
error  from  this  court  to  the  courts  of  the  sev- 
1283|eral  states.  *'nay  justice  of  this  court — 
not  necessarily  the  justice  assigned  to  the  cir- 
cuit in  which  the  other  court  is  held— may.  in 
or  out  of  court,  allow  the  writ  of  error,  sign 
the  citation,  take  the  requisite  security  for 
the  prosecution  of  the  writ  of  error,  and  grant 
a  supersedeas  when  the  writ  of  error  does  not 
of  itself  operate  as  a  stay  of  proceeding,  as  it 
does  if  filed  and  security  given  witbm  sixty 
days  after  the  judgment  complained  of.  Rev. 
Stat.  §§  999.  ICOO,  1002,  1003,  1007;  Saqe  v. 
Central  R.  Co.  of  Iowa,  96  U.  8.  712  [24:  '641]; 
Hudgim  v.  Kemp,  59  U.  8.  18  How.  530 
[16:  611];  Ptugh  t.  Davi$,  110  U.  S.  227 
[28:  127]. 

In  Re  Claasen,  140  U.  8.  200  [85:  409],  it 
was  adjudged,  upon  full  consideration,  that  by 
the  Act  of  1891  a  writ  of  error  from  this  court 
to  the  circuit  court,  in  the  case  of  a  convic- 
tion of  a  crime  infamous  but  not  capital,  was 
a  matter  of  right,  without  giving  any  security; 
that  the  citation  might  be  siirnea  by  a  justice 
of  this  court,  under  Rev.  Stat.  §  999;  that  a 
supersedeas  might  be  granted,  not  only  by 
this  court,  under  §  716,  but  by  a  justice  thereof, 
under  g  1000;  and  that,  if  the  justice  signing 
the  citation  directed  that  it  should  operate  as 
a  supersedeas,  the  supersedeas  might  be  ob- 
tained by  merely  serving  the  writ  within  the 
time  prescribed  in  g  1007.  Mr.  Justice  Blatch- 
ford,  in  delivering  the  unanimous  judgment  of 
the  court  accordingly  said:  *'To  remove  all 
doubt  on  the  subject,  however,  in  future  cases, 
we  have  adopted  a  general  mlet  which  la  pro- 
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mulgated  as  Rule  36  of  this  court,  and  whicli 
embraces,  also,  the  power  to  admit  the  defeod- 
ant  to  bail  after  the  citation  is  served."  140 
U.  8.  205,  207,  808  [35:  411.  412]. 

By  that  rule,  which  was  promulgated  Mmj 
11,  1891,  the  same  day  on  which  that  judg- 
ment was  delivered,  "An  appeal  or  a  writ  of 
error  from  a  circuit  court  or  a  district  court  to 
this  court,"  in  the  cases  provided  for  in  sectiooa 
5  and  6  of  the  Act  of  1891,  "may  be  allowed, 
in  term  time  or  in  vacation,  by  any  Justice  of 
this  court,  or  by  any  circuit  judge  within  bis 
circuit,  or  by  any  district  judge  within  his  diB- 
trict,  and  the  prox)er  security  be  taken  and  the 
citation  signed  by  him,  and  he  may  also  grant 
a  supersedeas  and  stay  of  execution  or  of  pro- 
ceedings, pending  such  writ  of  error  or  appcaL  ** 
And  by  paragraph  2  of  the  same  rule,  ''W^bcrc 
such  writ   *of  error  is  allowed  in  the[2S^ 
case  of  a  conviction  of  an  infamous  crime,  or 
in  any  other  criminal  case  in  which  it  will  lie 
under  said  sections  5  and  6,  the  circuit  court, 
or  district  court,  or    any  justice    or  judge 
thereof,  shall  have  power,  after  the  citation 
is  served,  to  admit  the  accused  to  bail  in  such 
amount  as  may  be  fixed."    139  U.  S.  706.  85: 

This  court  cannot,  indeed,  by  ruJe,  enlarge 
or  restrict  its  own  inherent  jurisdiction  and 
powers,  or  those  of  the  other  courts  of  the 
United  States,  or  of  a  justice  or  judee  of  either, 
under  the  Constitution  and  laws  of  the  United 
States.  Poultney  v.  La  FoyetU,  87  U.  S.  12 
Pet.  472  [9:  1161];  Mfyer  v.  Tvpper,  66  U.  S. 
1  Black,  522,  526  [17:  180,  182];  The  IM^ 
wanna,  88  U.  S.  21  Wall.  558,  576,  579  [22: 
654.  662.  668].    Nor  has  it  assumed  to  do  aa 

On  the  contrary,  the  rule  in  question  was 
adopted  by  this  court  under  and  pursuant  to  its 
powers  to  make  rules,  prescribing  the  forms  of 
writs  and  process,  and  regulating  the  practice 
upon  appeals  or  writs  of  error;  and  was  so 
framed  as  to  give  effect  to  the  appellate  juris- 
diction conferred  by  the  Act  of  1^91,  in  the 
manner  most  consistent  with  the  provisions  of 
the  various  acts  of  Congress  concerning  the 
same  matter. 

There  can  be  no  doubt,  therefore,  that  under 
the  acts  of  Congress,,  the  decision  of  this  court 
in  R/e  Glaasen  above  cited,  and  the  first  para- 
graph of  Rule  86,  Mr,  JiwtieeyfhMt,  althoufb 
not  the  justice  of  this  court  assigned  to  the 
eighth  circuit,  was  authorized  to  allow  tba 
writ  of  error,  to  operate  as  a  supersedeas,  and 
to  sign  the  citation. 

The  next  question  is  of  the  validity  of  bis 
order,  so  far  as  regards  admitting  the  prisooer 
to  bail  pending  the  writ  of  error. 

Recurring  once  more  to  Rule  86,  and  to  the 
decision  in  Re  Claasen,  which  were  considered 
and  promulgate  together,  and  mutually  aem 
to  explain  each  other,  the  matter  stands  that: 
The  first  paragraph  of  the  nile,  embracing  tO 
cases,  civil  or  criminal,  of  which  this  court  bu 
appellate  jurisdiction  under  the  Act  of  1891, 
provides  that  the  writ  of  error  may  be  allowed, 
in  term  time  or  vacation,  "and  the  proper  m- 
curity  be  taken,"  the  citation  signed,  and  a 
supersedeas  granted,  "by  any  justice  of  tbii 
court."  In  &  Claasen,  it  was  held  that,  in  tbs 
case  of  an  infamous  crime,  the  writ  *of  [S85 
error  was  a  matter  of  rifl:ht,and  that  do  security, 
such  as  is  necessair  in  a  civil  caae,  was  r^ 
quired.    The  only  '^'proper  security,"  then  ii 
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i  crifflinal  cvae,  is  secarity  for  the  appearance 
of  %  prisoner  admitted  to  bail.  Within  the 
ffry  terms  of  the  rule,  therefore,  any  justice 
of  this  court,  although  not  assigned  to  the 
ptrtioilar  circuit,  would  seem  to  have  the 
power  to  permit  bail  to  be  taken.  But  the 
power  rests  upon  broader  grounds. 

The  statutes  of  the  United  States  have  been 
fnoMd  opon  the  theory  that  a  person  accused 
of  crime  shall  not,  until  he  has  been  finally 
tdjodi^ed  guilty  in  the  court  of  last  resort,  be 
ttRolutely  compelled  to  undergo  imprison- 
neoi  or  punishment,  but  may  be  admitted  to 
faiil,  not  only  after  arrest  and  before  trial,  but 
alter  coavlction  and  pending  a  writ  of  error. 

The  statutes  as  to  bail  upon  arrest  and  be- 
fore triid  provide  that  **bail  may  be  admit- 
ted" upon  all  acrrests  in  other  criminal  cases; 
tad  may  be  taken  in  capital  cases  by  this 
court,  or  by  a  Justice  thereof,  or  by  a  circuit 
court,  a  circuit  judge  or  a  district  Judge,  and 
in  other  criminal  cases  by  any  justice  or  Jud^e 
of  the  United  States  or  other  magistrate  named. 
Kev.  Stat.  §^  1014-1016. 

Under  the  Act  of  March  8, 1879,chap.  176,  up- 
on writs  of  error  from  the  circuit  court  to  re- 
view judgments  of  the  district  court  upon 
convictioos  in  criminal  cases,  the  justice  of 
this  court  assigned  to  the  circuit,  or  the  circuit 
judge— that  is  to  say,  any  member  of  the  ap- 
pellate court,  except  the  district  Judge,  pre- 
lamably  the  Judge  who  rendered  the  judgment 
below— might  allow  the  writ,  to  operate  as  a 
sopeisedeas,  and  might  take  bail  ror  Ihe  de- 
fendant's appearance  in  the  circuit  court.  20 
SuuatL.354;  United  States  y.  Whittier, 11  Bias, 
356.  And  upon  a  writ  of  error  from  this  court 
to  the  highest  court  of  a  state  to  review  a  de- 
cision against  a  right  claim  under  the  Constitu- 
tion and  laws  of  the  United  States,  and  which 
lies  both  in  criminal  and  in  civil  cases,  and 
operates  as  a  supersedeas  under  the  same  cir- 
cumstaoccs  in  the  one  as  in  the  other,  bail  may 
betaken  pending  the  writ  of  error;  but.be- 
canse  of  the  relation  between  the  two  govern- 
286]ments,  in  *the  court  of  the  state  only,  it 
being  enacted  by  the  Act  of  July  13,  1866, 
duip.  184,  ^  69,  in  accordance  with  the  practice 
previouslv  prevailing  in  some  states,  that  the 
plaintiff  in  error,  if  charged  with  an  offense 
Uilahle  by  the  laws  of  the  state,  should  not 
be  released  from  custody  until  final  judgment 
upon  the  writ  of  error,  "or  until  a  bond,  with 
iufficiant  sureties,  in  a  reasonable  sum,  as 
ordered  and  approved  by  the  state  court,  shall 
be  ^ven;"  or,  if  the  offense  was  not  so  bailable, 
miul  such  final  Judgment.  14  Stat  at  L.  172; 
Rer.  Stat.  §  1017;  Cohene  v.  Virginia,  19  U. 
8. 6  Wheat.  264  [5 :  257] ;  Worcester  v.  Georgia, 
81  U.  8.  6  Pet.  516,  537.  662,  567  [8:  483, 492. 
501.  503];  Brpan  v.  Bates,  12  Allen,  201.  By 
these  statutes,  bail  after  conviction  was  pro- 
▼ided  for  in  every  class  of  writs  of  error  pend- 
iog  in  the  courts  of  the  United  States  in  cases 
of  bailable  offences;  for,  when  they  were  en- 
acted, no  writ  of  error  lay  from  this  court  to 
the  circuit  court  or  district  court  in  any 
criminal  case. 

By  the  Act  of  February  6, 1889,  chap.  113,  §  6, 
It  was  enacted  that  final  judgments  of  any 
coort  of  the  United  Stntcs  upon  conviction  of 
a  crime  punishable  with  death  might,  upon 
tbe  application  of  the  defendant,  be  reviewed 
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by  this  court  "upon  a  writ  of  error,  under 
such  rules  and  regulations  as  said  court  may 
prescribe;"  and  that  every  such  writ  of  error 
should  '*be  allowed  as  of  right,  and  without 
the  requirement  of  any  security  for  the  pros- 
ecution of  the  same,  or  for  costs;"  and  should 
"during  its  pendency  operate  as  a  stay  of  pro- 
ceedings ufNon  the  judgment,  in  respect  of 
which  it  is  sued  out,"  and  might  be  immedi- 
atelv  filed  in  this  court;  but  should  not  be 
sued  out  or  granted,  except  upon  a  petition 
filed,  with  the  clerk  of  the  court  in  which  the 
trial  was  had,  during  the  same  term,  or  within 
sixty  days  after  its  expiration.  25  Stat,  at  L. 
656. 

Although  that  Act  expressly  recognized  the 
power  of  this  court  to  make  rules  regulating; 
the  proceedings  upon  writs  of  error  in  capital 
cases,  yet,  as  bj  its  terms  the  writ  was  to  be 
allowed  as  of  right,  without  requiring  any  se- 
curity, and  was  of  itself  to  operate  as  a  stay  of 
proceedings,  no  rule  upon  the  subject  was  con- 
sidered necessary,  and  none  was  made  by  this 
court.  It  can  hardlv  be  doubted,  however,  that 
Congressintended  tiiat  theallowance  of  thewrit 
of  error  and  stay  of  *proceeding8,  while  [287 
suspending  the  execution  of  the  sentence, 
should  neither  have  the  effect  of  discharging 
the  prisoner  from  custody,  nor  of  preventing 
his  being  admitted  to  bail,  upon  sufficient 
cause  shown,  pending  the  writ  of  error;  and, 
no  special  provision  upon  tbe  subject  of  bail  in 
a  capital  case  after  conviction  having  been 
made  by  Act  of  Congress  or  rule  of  court,  it 
would  seem  that  it  might  be  taken  by  the  jus- 
tice or  judge  who  allowed  the  writ  of  error. 

But.  however  it  may  be  in  a  capital  case,  it 
is  quite  clear,  in  view  of  all  the  legislation  on 
the  subject  of  bail,  that  Congress  must  have 
intended  that  under  the  Act  of  1891,  in  cases  of 
crime  not  capital,  and  therefore  bailable  of 
right  before  conviction,  bail  might  be  taken, 
upon  writ  of  error,  by  order  of  the  proper 
court,  justice  or  judge.  And  we  are  of  opin- 
ion that  any  justice  of  this  court,  having 
power,  by  tbe  acts  of  Consress,  to  allow  the 
writ  of  error,  to  issue  the  citation,  to  take  the 
security  required  by  law,  and  to  grant  a  super- 
sedeas, has  the  authority,  as  incidental 
to  the  exercise  of  this  power,  to  onier  the 
plaintiff  in  error  to  be  admitted  to  bail,  inde- 
pendently of  any  rule  of  court  upon  the  sub- 
ject; and  that  this  authority  is  recognized  in 
the  first  paragraph  of  Rule  86. 

Having  the  authority  to  order  bail  to  be 
taken,  the  same  justice  might  either  himself 
approve  the  bail  bond;  or  he  mi^ht  order  that 
such  a  bond  should  be  taken  in  an  amount 
fixed  by  him,  the  form  of  the  bond  and  the 
sufficiency  of  the  sureties  to  be  passed  upon  ly 
the  court  whose  judgment  was  to  be  reviewed, 
or  by  a  judge  of  that  court;  or  he  might  leave 
tbe  whole  matter  of  bail  to  be  dealt  with  by 
such  court  or  judge. 

Upon  a  writ  of  error  in  a  civil  case,  the 
requisite  security  is  ordinarily  taken  by  the 
justice  or  judge  who  allows  the  writ  and  signs 
the  citation.  Jerome  v.  McCarter,  88  U.  S.  21 
Wall.  17  [22:5151.  But  where  the  bond 
taken  is  insufficient  in  law,  this  court,  In  the 
exercise  of  its  inherent  jurisdiction  as  a  court 
of  error,  may  direct  that  the  writ  be  dismissed, 
unless  the  plaintiff  in  error  gives  security  suf- 
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flcieDt  in  this  respect,  to  be  taken  and  approved 
by  any  justice  or  judge  wbo  is  autborized  to 
allow'tbe  writ  of  error  and  citation.  Catletl  v. 
Brodie,  22  U.  S.  9  Wbeat.  558,  555  [6:158. 
159];  (ySeiUy  v.  Edrington,  96  U.  8.  724  [24: 
C5U1. 

288]  *Tbi8  court,  in  tbe  lawful  exercise  of  its 
power  to  prescribe  tbe  forms  of  process  and  to 
recrulate  tbe  practice  upon  writs  of  error,  bas 
said,  in  paragrapb  2  of  Rule  86.  tbat,  in  tbe 
case  of  a  conviction  of  an  infamous  crime, 
"tbe  circuit  court,  or  district  court,  or  any 
justice  or  judge  tbereof .  sball  bave  power,  after 
tbe  citation  is  served,  to  admit  tbe  accused  to 
bail  bi  sucb  amount  as  may  be  fixed." 

Tbe  necessary  consequence  is  that  tbat  part 
of  tbe  onier  of  Mr,  Justice  Wbite,  wbicb  re- 
quired "tbe  defendant  to  fumisb  bond  in  tbe 
sum  of  five  tbousand  dollars,  conditioned  ac- 
cording to  law,  subject  to  approval  by  tbe 
district  judge,"  was  a  Talid  exercise  of  bis 
autbority  to  order  bail,  in  an  amount  fixed  by 
b!m,to  be  taken  by  tbe  district  judge,  leayinc 
tbe  form  of  tbe  bond,  and  tbe  sufficiency  of 
tbe  sureties,  to  be  passed  upon  by  tbe  latter. 

A  writ  of  error,  allowed  out  of  court,  is 
neitber  considered  as  brought,  even  for  tbe  pur- 
pose of  computing  tbe  time  of  limitation  of 
suing  it  out,  nor  does  it  operate  as  a  super- 
sedeas, until  it  bas  been  filed  in  tbe  clerk's  of- 
fice of  tbe  court  to  wbicb  it  is  addressed. 
Credit  Co,  y.  Arkansai  dnt,  R.  Co,  128  U.  S. 
258,  260  [82:  448,  449],  and  cases  cited;  *i^c;«^^ 
y.  Kanios,  112  U.  8.  201  [28:629].  By  tbe 
order  of  Mr,  Juttiee  Wbite,  tbe  allowance  of 
tbe  writ  of  error,  to  operate  as  a  supersedeas, 
was  not  to  take  effect  until  tbe  approval  of  tbe 
bond  by  tbe  district  judge;  and  wiien  tbe  bond 
was  presented  to  tbe  district  judge  for  ap- 
proval, tbe  writ  of  error  bad  been  filed  in  tbe 
clerk's  office  of  tbe  district  court,  and  tbe 
citation  bad  been  issued  and  served.  Tbe  ob- 
jection tbat  tbe  petitioner  could  only  be  ad- 
mitted to  bail  after  citation  served  bas  tbere- 
fore  no  application  to  tbis  case. 

Tbe  discretion  of  a  judge,  iodeed,  in  a  matter 
intrusted  by  law  to  bis  judicial  determination, 
cannot  be  controlled  by  writ  of  mandamus. 
But  if  be  declines  to  exercise  bis  discretion,  or 
to  act  at  all,  wben  it  is  bis  duty  to  do  so,  a 
writ  of  mandamus  may  be  issued  to  compel 
bim  to  act  For  instance,  a  writ  of  mandamus 
will  lie  to  compel  a  judge  to  setUe  and  sign  a 
bill  of  exceptions,  altbougb  not  to  control  bis 
discretion  as  to  tbe  frame  of  tbe  bill.  Ex  parte 
Bradstreet,  29U.  8. 4  Pet.  102  [7:796];  ExparU 
289]*arantf,80  U.8. 5Pet.l90  [8:92];  ife  Ohnt- 
eaugay  Ore  db  Tron  Co,  128  U.  8.  544, 557  [82: 
608,  518].  8eealso  Ex  parte  Morgan,  114  U.  8. 
174  [29:185]:  Ex  Parte  Parker,  120  U.  8.  787, 
[80:818];  JBe  Parker,  181  U.  8.  221  [88:128]: 
Virginia  r.  Pdul,  148  U.  8.  107,  128,  124 
[87:886,892]. 

If,  as  suggested  in  tbe  return,  tbe  petitioner 
Is  also  in  custody  under  a  subsequent  conyic- 
tion  for  anotber  offence,  tbat  custody  wUl  not 
be  affected  by  admitting  bim  to  bail  in  tbis 
case. 

Were  tbe  qpestion  bere  only  as  to  wbat  per- 
sons should  oe  accepted  as  sureties  on  tbe 
bond,  or  as  to  tbeir  sufficiency,  tbere  would  be 
no  ground  for  issuing  a  writ  of  mandamus. 
Bx  parU  Taylor,  56  U.  a  14  How.  8  [14:802]; 
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Ex  parte  Milwaukee  db  M,  R,  Co,  72  U.  8.  4 
Wall.  18(1  [18:676J.  But  in  tbe  cnte  before  os, 
tbe  district  judge  bas  not  exercised  any  dis- 
cretion in  ibe  matter,  but  bas  declined  to  act 
at  all,  and  bas  refused  to  approve  tbe  bond, 
solely  because,  in  bis  own  words,  "it  is  found 
by"  bim  tbat  tbe  order  of  Mr,  Juttiee  White 
was  made  witbout  autbority  of  law,  and  thai 
tbe  bond,  if  approved,  would  be  yoid. 

As  tbe  district  judge,  in  so  refusing  to  ap- 
prove tbe  bond,  appears  to  baye  acted  under  a. 
misunderstandingof  tbe  powers  of  tbis  court 
and  of  its  justices,  and  of  bis  own  duty  in  tbo 
premises,  and  as  in  bis  return  he  expresses  bia 
readiness  to  enforce  any  decision  of  tbis  court. 
it  appears  to  us  to  be  more  just  to  bim,  as  well 
as  more  consistent  with  tbe  maintenance  of  tbe 
rightful  autbority  of  tbis  court,,  to  sustain  tbia 
petition,  and  enable  bail  to  be  taken  before  him 
in  accordance  with  tbe  order  heretofore  made, 
than  to  dismiss  these  proceediogs,  and  to  deal 
with  tbe  matter  over  bis  bead,  as  it  were,  bj 
having  tbe  petitioner  admitted  to  bail  by  thia 
court,  or  by  the  justice  thereof  assigned  to  th» 
ei^tb  circuit. 

We  do  not  anticipate  tbat  tbere  win  be  any 
occasion  for  the  actual  issue  of  a  writ  of  per- 
emptory mandamus;  but,  should  it  become  nec- 
essary to  do  so  in  order  to  secure  the  rights  of 
tbe  petitioner,  bis  counsel  may  move  tor  tbe 
writ  at  any  time.  The  present  order  will  be 
petitioner  entiiled  to  writ  of  mandamus  to  tbe 
district  judge  to  admit  tbe  petitioner  to  bail  on 
bis  giying  bond  in  proper  form  and  with  suf- 
ficient sureties. 

Mr.  Juetiee  White  took  no  part  fai  tbe  de* 

cision  of  this  case. 

*Mr,  Justice  Brewer  dissenting:  [29(^ 
Inm  unable  to  concur  in  all  the  yiewfi  ei- 
pressed  in  tbe  opinion  of  tbe  court  Agreeing 
tbat  tbis  court  bas  power  to  admit  to  bail  io 
criminal  cases  pending  proceedings  in  error,  I 
reach  tbis  conclusion  in  a  different  way,  sad 
deduce  the  right  to  let  to  bail  solely  from  tbe 
grant  of  juri^iction  oyer  the  proceediafrs  ia 
error.  Ab  said  in  Ex  parte  Dyeon,  25  Min 
856-859:  *'Tbe  rif^bt  of  a  prisoner  to  boil,  after 
conyiction,  is  not  regulated  by  tbe  Const  it  utioo 
or  by  statute,  and  is  goyemea  by  tbe  rules  sod 
practice  of  the  common  law.  It  seems  to  be 
fully  aod  clearly  established  that  tbe  Court  of 
King's  Bench  could  bail  in  ali  ca.^e8  wbaiio- 
ever,  according  to  tbe  principles  of  tbe  coo- 
mon  law;  the  action  of  tbat  court  not  belor 
controlled  by  tbe  yarious  statutes  ensried  on 
the  subject  of  bail,  but  regulated  and  govcmfd 
entirely  by  a  sound  judicial  discretioo  on  tbe 
subject.  2  Hale.  P.  0.  129;  4  Co.  Inst.  71;  « 
Comyn,  Dig.  6,  title  (f.  8);  1  Bacon.  Abr.  4ffl- 
498;  2  Hawk.  P.  0.  170;  Rex  y.  Rudd,  Cowp. 
888.  In  tbe  exercise  of  this  discretion  tbe 
court  in  some  instsnces  admitted  to  bail^  eves 
after  verdict,  in  cases  of  felony,  whenever  a 
special  motive  existed  to  induce  tbe  court  to 
grant  it.    1  Bacon,  Abr.  489-490;  2  Hawk.  P. 

c.  no." 

8o,  wben  jurisdiction  is  giyen  oyer  proceed- 
ings in  error  in  criminal  cases,  tbat  juriidic> 
tion  carries  with  it,  by  implication,  tbe  power 
to  make  all  orders  necessary  and  proper  not 
merely  for  bringing  up  the  record,  but  also  for 

I6G  r.s. 
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(be  custody  of  the  defendant  pending  tbe 
heuing  of  nit  allegations  of  error.  But  that 
joradictioD  is  Tested  in  this  court  as  a  court, 
ind  not  in  any  single  justice. 

Tbeie  have  been  five  separate  enactments  of 
Congress  in  reference  to  tbe  letting  to  bail  and 
^  reriew  of  judgments  in  criminal  cases. 
Fint,  for  bafl  before  trial.  Sections  1014, 1015, 
tad  1016.  Her.  Slat.  Tbese  sections  namis  tbe 
jodidal  officers  by  wbom  Inil  may  be  taken. 
8(cood,  in  respect  to  judgments  In  criminal 
ctKs  in  tbe  State  courts,  brougbt  bere  on  error. 
Her.  but  8  1017.  In  tbis  section  tbere 
291]  is  *8peciflc  provision  in  reference  to  tbe 
Bitter  of  bail  Tbird,  tbe  Act  of  Marcb  8. 
1879,  providing  for  a  review  by  the  circuit 
court  of  judgments  in  tbe  district  court  in 
criminal  cases.  20  Stat,  at  L.  854.  In  tbis  Act 
express  autbority  is  given  for  bail,  and  tbe  of* 
fioeis  named  by  wbom  sucb  bail  may  be  taken. 
Fourtb,  tbe  Act  of  February  6. 18iJ9  (25  Stat  at 
L  656)  granting  a  writ  of  error  from  tbis  court 
to  bring  up  tne  judgments  of  any  inferior 
courts  of  tbe  United  States  in  capital  cases. 
Kotbiug  is  said  in  tbis  Act  io  respect  to  tbe 
matter  of  bail,  but  tbe  allowance  of  tbe  writ  is 
mtdeto  operate  as  a  stay  of  proceedings.  Fiftb, 
tbe  Act  of  Marcb  8,  1891  (26  Stat,  at  L.  827) 
—tbe  Act  under  wbicb  tbis  controversy  bas 
triseo — wbicb  provides  for  a  review  by  tbis 
court  of  tbe  final  judjrments  of  circuit  or  (dis- 
trict courts  in  cases  of  ''convictions  of  capital 
or  otber wise  infamous  crimes."  In  tbis  stnt- 
Bte  also  there  is  no  mention  of  baiL 

I  fail  to  appreciate  tbe  argument  that  be- 
cause Congress  bas  made  specific  provision  for 
baO  in  criminal  cases  before  conviction,  it  is 
to  be  assumed  that  it  intended  that  bail  should 
likewi^  be  allowed  in  all  cases  after  convic- 
tioo;  or  that,  because  in  two  statutes,  contem- 
.pbtiDg  review  of  judgments  in  criminal  cases, 
u  maoe  like  specific  provision  in  respect  to  let- 
ting to  bail,  it  intended  tbe  same  grant  of 
power  in  two  other  and  later  statutes  granting 
a  ri£bt  of  review — in  wbicb  it  said  nothing  in 
respect  to  bail.  In  otbir  words,  an  omission 
apparently  made  ex  industna  implies  the  same 
iatention  as  an  express  provision  fully  stated. 
On  tbe  contrary,  as  I  understand  it,  the  logic 
of  all  difTerences  in  sulstautial  provisions 
between  earlier  and  later  statutes  is  indica- 
tive  of  difference  rather  than  identity  of  par- 
pose.  < 

''Indeed,  the  words  of  a  statute,  when  un- 
ambiguous, are  the  true  guide  to  the  legisla- 
tive will.  That  they  differ  from  the  words  of 
a  prior  statute  on  the  same  subject,  is  an  inti- 
mation that  they  are.  to  have  a  different  and 
not  the  tame  construction."  Bick  v.  Keyaer,  54 
Pi  86,  89. 

"Where  tbe  later  of  two  acta  upon  limited 
partnership  omitted  the  infliction,  prescribed 
bj  the  earlier,  of  a  penalty  for  the  omission  of 
certain  matters  required  by  both,  the  court  said : 
292]*' We  mtist  presume  that  the  (earlier)  act 
.  .  .  and  the  decisions  under  it  were  well 
known  to  the  law  makers  at  tbe  time  tbe  (later) 
act  .  .  .  was  passed.  Tbe  omission  to 
prescribe  the  penally  ...  is  good  reason 
for  concluding  that  no  such  liabuity  was  in- 
teoded.'"  Endlicb,  Interpretation  of  Statutes, 
S  884;  Elwt  V.  Himrod,  108  Pa.  569.  578. 

Neither  can  I  gather  from  the  legislation  au- 


thorizing  bail  before  trial,  or  that  provision 
for  bail  in  cases  broucht  to  this  court  from 
conviction  in  state  tribunals,  or  that  author- 
izing bail  in  cases  taken  from  the  district  to 
tbe  circuit  court,  tbe  evidence  of  a  settled 
policv  on  the  part  of  Congress  that  bail  should 
be  allowed  in  all  cases,  capital  or  otherwise, 
brougbt  here  on  error  fiom  a  final  judgment 
of  tbe  circuit  or  district  court.  Indeed,  with 
reference  to  tbis  matter  of  poHcv  it  was  well 
said  in  Hadden  v.  Harney,  72  ti^.  S.  5  Wall. 
107.  Ill  [18:  518, 519]:  **  What  is  termed  tbe 
policy  ot  tbe  government  with  reference  to 
any  particular  legislation  is  generally  a  very 
uncertain  thing,  upon  which  all  sorts  of  opin- 
ion, each  variant  from  tbe  otber,  may  be 
formed  by  different  persons.  It  is  a  ground 
much  too  unstable  upon  which  to  rest  tbe 
judgment  of  the  court  in  the  interpretation  of 
statutes." 

Nevertheless,  I  agree  with  tbe  majority, 
that  tbi<)  court  has  power  to  prescribe  by  rule 
all  matters  of  detail  in  respect  to  procedure 
which  are  not  in  terms  fixed  or  denied  by 
statute.  It  bas  exercised  such  power  and 
passed  a  rule  concerning  the  letting  to  bail  in 
which,  as  I  have  hitherto  supposed,  it  deter- 
mined the  whole  matter. 

It  is  idle  to  say  that  there  Is  no  difference 
between  the  supersedeas  of  a  judgment  and 
the  letting  to  baiL  When  a  sentence  of  death 
is  stayed  by  this  court,  it  does  not  follow,  as  a 
matter  of  course,  that  the  party  sentenced  is 
to  be  discharged  from  custody  and  permitted 
to  go  where  he  pleases;  and  tbe  same  is  true 
in  case  of  a  sentence  to  confinement  and  bard 
labor  in  the  penitentiary.  The  stay  of  execu- 
tion simplv  prevents  the  banging  or  the  re- 
moval of  the  partv  to  the  penitentiary.  But 
it  is  unnecessary  in  view  of  the  language  of 
this  court  to  make  any  argument  to  show  that 
the  two  things  are  different.  In  *Be  CZa/i-[203 
9en,  140  U.  S.  200.  20S  [85:  409. 412]  the  court 
said:  '*We  hold,  therefore,  that  tbe  allowance 
of  the  supersedeas  in  tbe  present  case  was 
proper,  and  we  deny  tbe  motion  to  set  it  aside. 
To  remove  all  doubts  on  the  subject,  however, 
in  future  cases,  we  have  adopted  a  general 
rule,  which  is  promulgated  as  Rule  86  of  tbis 
court  (see  189  U.  S.  706)  [84: 1128a]  and  which 
embraces  also  the  power  to  admit  the  defendant 
to  bail  after  tbe  citation  served." 

The  rule  tbere  indicated,  was  put  in  two 
paragraphs  one  of  which  provides  among 
other  things  for  a  supersedeas  and  the  otber 
for  admitting  to  bail.  This  court  tbe^,  cer- 
tainly, understood  that  there  was  a  difference 
between  the  two,  and  did  not  add  a  second 
paragraph  to  regulate  a  matter  which  was 
fully' regulated  by  tbe  first.  It  is  also  true 
that  in  the  first  paragraph  provision  is  made 
for  the  taking  of  security,  but  taking  security 
is  not  technically  letting  to  bail,  and  the  pro- 
vision in  reference  to  security  evidently  refers 
to  those  cases  in  which  tbe  sentence  of  tbe 
trial  court  directs  tbe  payment  of  a  fine.  In 
respect  to  such  a  sentence,  security  it  an  apt 
and  suitable  word. 

Now,  the  idea  of  a  rule  is  that  it  makes  full 
provision  for  everything  within  the  scope  of 
its  general  purpose,  and  when  tbis  court,  by 
the  second  paragraph,  named  certain  judicial 
oflScers  as  the  ones  to  admit  to  bail,  it  was  a 
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declaration,  first,  tbat  this  court  bad  power  to 
pass  such  a  rule;  and,  second,  upon  the  prin- 
cipal, expresftio  univi  exduHo  alterius,  that  it 
bad  named  therein  all  the  Judicial  officers  who 
were  to  exercise  that  particular  authority. 
There  is  in  its  language  nothing  to  suggest 
that  it  was  intended  to  be  cumulative,  or 
that  in  addition  to  certain  officers  given  by 
law  the  ri^ht  to  admit  to  bail,  other  officers 
where  by  it  given  the  like  power.  It  is  well 
to  note  the  very  words  of  the  rule: 

"1.  An  appeal  or  writ  of  error  from  a  cir- 
cuit court  or  a  district  court  direct  to  this 
court,  in  the  cases  provided  for  in  sections  5 
and  6  of  the  Act  entitled  *An  Act  to  Establish 
Circuit  Courts  of  Appeals,  and  to  Define  and 
Regulate  in  Certain  Cases  the  Jurisdiction  of 
the  Courts  of  the  United  States,  and  for  other 
purposes.'  approved  March  8,  1891,  may  be 
204]  ^allowed,  in  term  time  or  in  vacation,  by 
any  justice  of  this  court,  or  by  any  circuit  Judge 
within  his  circuit,  or  by  any  district  Judge 
within  his  district,  and  he  may  also  grant  a 
supersedeas  and  stay  of  execution  or  of  pro- 
ceedinsn,  pendine  such  writ  of  error  or  appeal. 

'*2.  Where  sucn  writ  of  error  is  allowed  in 
the  case  of  a  conviction  of  an  infamous  crime. 
or  in  any  other  criminal  case  in  which  it  will 
lie  under  said  sections  5  and  6,  and  the  circuit 
court  or  district  court,  or  any  Justice  or  Judge 
thereof,  shall  have  power,  after  the  citation  is 
served,  to  admit  the  accused  to  bail  in  such 
amount  as  may  be  fixed." 

No  one  can  read  this  rule,  and  particularly 
the  second  paragraph,  without  understanding 
that  by  it  this  court,  had  named  the  officers, 
and  tbat  only  officers,  who  should  have  the 
power  to  admit  to  bail.  Certainly  such  has 
been  the  understanding  of  bench  and  bar 
throu^  the  country. 

In  United  States  v.  Simmom,  47  Fed.  Rep. 
728,  Judge  Benedict  says:  "The  rules  of  the 
Supreme  Court  of  the  United  States  (Rule  86) 
permit  persons  convicted,  when  they  appeal  to 
the  Supreme  Court  of  the  United  States,  to  be 
admitted  to  bail,  but  leave  the  question  of  ad- 
mitting to  bail  to  the  discretion  of  the  court 
below.^' 

Can  there  be  any  doubt  as  to  the  meaning  of 
the  second  paragraph?  It  says:  "The  circuit 
court  or  district  court,  or  any  justice  or 
Judge  thereof."  Surely,  that  does  not  mean 
any  circuit  court  or  district  court,  or  any 
Justice  or  any  Judge  thereof,  but  the  court  in 
which  the  case  was  tried.  If  it  was  intended 
by  the  second  paragraph  to  give  to  any  justice 
of  this  court  the  power  to  wlmit  to  Ml,  why 
was  not  the  language  of  the  first  paragraph  re- 
peated, or  a  mere  reference  made  to  the  words 
of  description  therein?  Why  was  the  careful 
language  used,  which  unquestionably  limits 
to  the  Judicial  officers  of  the  'circuit  in  which 
the  case  was  tried?  Itsnys  "any  Justice  or 
Judge  thereof."  Section  605,  Revued  Sututes, 
contains  these  words:  "The  words  'circuit 
Justice'  and  'justice  of  a  circuit,'  when  used  in 
this  title,shall  be  understood  to  designate  the  Jus- 
205]tice  of  theSupreme  Court  who  *i8  allotted 
to  any  circuit."  Did  not  this  court,  when  it 
framed  this  paragraph,  understand  what  the 
statute  had  declared  to  be  the  meaning  of  the 
words  *  Justice  of  a  circuit?"  If  the  power 
belonged  to  all  the  Justices  of  the  court  either 
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independently  of  the  rule  or  by  virtue  of  tbe 
first  paragraph,  why  in  this  second  paragraph 
mention  the  Justices  of  the  circuit?  I  confess 
myinability  to  see  any  reason  therefor. 

Heoce  I  am  forced  to  tbe  conclusion  that  if 
the  order  of  Mr,  Justice  White,  who  is  not  tbe 
Justice  of  the  eight  circuit,  is  to  be  construed 
as  a  command  in  respect  to  bail,  it  was  t)eyoDd 
the  scope  of  the  rule.  I  think,  however— and 
in  this  I  must  also  differ  from  the  majority^ 
that,  reasonably  construed,  it  may  be  taken  aa 
a  supersedeas,  the  power  to  grant  which  is  on- 
questione«l,  and  a  reference  of  the  matter  of 
bail  to  the  trial  Judge. 

Indeed,  the  conclusion  reached  by  tb« 
court  seems  to  work  out  this  curious  result, 
that  one  judge,  by  virtue  of  his  power  to  al- 
low a  writ  of  error,  can  command  another 
Judge  to  perform  the  ministerial  duty  of  ap- 
proving a  bail  bond.  Suppose  a  criminal  case 
is  tried  by  a  Justice  of  this  court  while  hold- 
ing the  circuit  court,  can  it  be  that  tbe  cir- 
cuit Judge,  exercising  the  power  given  to  him 
by  the  first  paragraph  of  this  rule,  can  allow  a 
writ  of  error,  and  couple  it  with  a.  command 
to  the  circuit  judge  to  approve  a  bail  bond 
against  bis  Judgment  of  the  propriety  of  letting 
to  bail,  and  such  command  be  enforced  by  a 
writ  of  mandamus  from  this  court?  I  submit 
the  query  without  further  comment 

I  am  authorized  to  say  that  Mr,  JtuUes 
Brown  concurs  in  these  views. 


E.  8.  BMERT.  Plff,  in  Srr.,   [296 

6TATB  OF  MISSOURI. 

(See  8. 0.  Beporter**  ed.  208-8aj 

Missouri  ttoMs  againti  peddling  withaui  • 
license, 

A  statute  of  a  state  requiring  every  peddler  to  prc^ 
cure  a  license  and  pay  a  tax  therefor,  and  Impos- 
ing a  penalty  for  peddling  without  a  Hoense,  is 
not  repugnant  to  the  power  given  to  Googrm  to 
regulate  commeroe,  as  applied  to  a  peddler, 
within  tbe  state,  of  sewing  machines  nude  la 
another  state  by  a  corporation  of  that  state,  and 
sent  by  it  to  him  to  sell«  on  its  account,  and  as  tia 
agent. 

[No.  190.] 

Argued  and  Submitted  Dee.  U,  1893.    Dseidsi 

March  4,  1896. 

IN  ERROR  to  the  Supreme  Court  of  tbt 
State  of  Missouri,  to  review  a  Judgment  of 
that  court,  affirming  the  Judgment  of  the  ci^ 
cuit  court  of  the  county  of  Montgomery  la 
that  state,  affirming  the  Judgment  of  the  Ja»> 
tice  of  the  peace  in  said  county,  adjudging  £. 
S.  Emert.  guilty  of  violating  the  Missouri 


ute  against  peddling  goods  without  a  license, 
and  sentencing  him  to  pay  a  fine  of  $50.00,  and 
costs.    Affirmed, 

See  8.    0.  below,  108  Mo.  S41«  8  IntcHL 
Com.  Rep.  627, 11  L.  R.  A.  210. 

Statement  by  Mr.  Justice  Qrmjt 
This  was  an  information,  filed  July  27, 1881. 
before  a  Justice  of  tbe  peace  in  tbe  county  or 
Montgomery  and  state  of  Missouri,  for  a  mis- 
demeanor, by  peddling  goods  without  a  Hoens^ 
in  violation  of  a  statute  of  the  state,  contalDM 
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b  cbaptcr  137,  entitled  *<PcddIer8  and  their 
LJcepses,"  of  the  Revised  Statutes  of  Missouri 
of  1879,  the  material  provisions  of  which  are 
copied  in  the  margin,*  and  which  is  reCnacted 
«s  ctiapter  125  of  the  Revised  Statutes  of 
18S9. 

297]  *The  information  alleged  that  the  de- 
fendtDt  on  June  26, 1889,  in  that  county,  '*did 
then  and  there  unlawfully  deal  in  the  selling 
<rf  roods,  wares  and  merchandise,  not  being 
boMis,  charts,  maps  or  stationery,  by  going 
from  place  to  place,  in  a  cart  or  spring  wagon 
with  ooe  horse,  to  sell  the  same,  and  did  then 
and  there,  while  going  from  place  to  place  to 
•ell  said  goods,  wares  and  merchandise  afore- 
iifd,  nnlawfully  sell  one  sewing  machine  to 
David  Portucheck,  without  then  and  there 
baTtog  a  license  as  a  peddler,  or  any  other 
legal  aathority  to  sell  the  same;  against  the 
peace  and  dignity  of  the  state." 

The  defendant  pleaded  not  guilty,  and  was 
adjadfred  to  be  guilty,  and  sentenc^  to  pay  a 
fine  of  fifty  dollars,  and  costs.  He  appealed 
to  the  circuit  court  of  the  county:  and  in  that 
coart  ibe  parties,  for  the  purpose  of  dispens- 
ing with  evidence,  agreed  in  writing,  signed 
b?  tbeir  attorneys,  that  the  case  might  hi  de- 
cided by  the  court  on  the  following  agreed 
statement: 

'*lst.  That  for  more  than  five  years  last  past 
the  Sio^r  Manufacturing  Company  has  been, 
tod  still  is,  a  corporation  duly  organized  un- 


*6ec  6471.  Whoever  shall  deal  in  the  sellinj?  of 

Stents,  patent  rlirhts,  patent  or  other  medicines, 
btnlnir  rods,  froods.  wares  or  merchandise,  ex- 
cept books,  charts,  maps  and  statiuoery.  by  going 
from  place  to  place  to  sell  the  same,  is  declared  to 
be  a  peddler. 

Sec.  S472.  No  person  shall  deal  as  a  peddler  with- 
001  a  Ucense;  and  no  two  or  more  persons  shall 
deal  nnder  the  same  license,  either  as  partners, 
agents  or  otberwise:  and  no  peddler  shall  sell  wines 
or  spirituous  liquors. 

Sec  6473.  Bvery  license  shall  state  the  manner  in 
which  tlie  dealing  is  to  l)e  carried  on,  whether  on 
foot,  or  with  one  or  more  t)easts  of  burden,  the 
kind  of  cart  or  carriage,  or,  if  on  the  water,  the 
kind  of  boat  or  vessel,  to  be  employed. 

8ec6476L  Anv  person  may  obtain  a  peddler*s 
Ucense  by  application  to  the  collector  of  the  county 
in  which  he  intends  to  carry  on  his  trade,  by  pay- 
IDK  the  amount  levied  on  such  license. 

Sec  6477.  There  shall  be  levied  and  paid,  on  all 
peddlers^  Ucenses,  astate  tax  of  the  following  rates: 
Krst,  if  tbo  peddler  havel  and  carry  his  groods  on 
foot,  three  dollars  for  every  period  of  six  months: 
•econd,  if  one  or  more  horses  or  other  beasts  of 
bardeo.  ten  dollars  for  every  period  of  six  months: 
^ird,  if  a  cart  or  other  land  carriage,  twenty  dol- 
mn  for  every  period  of  six  months;  fourth,  if  in  a 
boat  or  other  river  vessel,  at  the  rate  of  one  dollar 
per  day  for  any  period  not  less  than  five  das^s:  and 
such  license  may  be  renewed,  at  the  expiration  of 
toe  tm  license,  for  any  period  not  greater  thnn 
alx  months,  on  payment  of  fifty  oents  a  day,  the 
nofflber  of  days  to  be  specified  in  such  license.  Any 
county  court  may.  by  an  order  of  record,  require 
ail  peddlers  doing  business  in  their  county  to  pay 
a  lioense  tax,  not  greater  than  that  levied  for  state 
purposes. 

Sec  647B.  Every  person  who  shall  be  found  deal- 
m^as  a  peddler,  contrary  to  law  or  the  terms  of 
mslioenscL  shall  forfeit,  if  a  foot  peddler,  the  sum 
of  ten  dollars;  on  one  or  more  beasts  of  burden, 
twenty-five  dollars;  m  a  cart  or  other  land  carriage, 
ttiT  doUais;  in  a  boat  or  other  vessel,  one  hundred 

Sec  6470.  Every  peddler  shall,  upon  the  demand 
of  any  sheriff,  collector,  constable,  or  citizen 
sotisebolder  of  the  county,  produce  his  license,  and 
aUow  the  same  to  be  read  by  the  person  making 
me  demand;  and,  in  default  thereof,  shall  forfeit 
the  sum  of  ten  dollars. 
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der  the  laws  of  the  state  of  New  Jersey,  and  a 
citizen  of  that  state. 

'*2d.  That  on  and  prior  to  June  26, 1889.  E. 
S.  Emert,  defendant,  was  in  the  employ  of  said 
Singer  Manufacturing  Company  on  a  salary  for 
his  services,  and  at  said  time,  in  *pursu- 1 208 
ance  of  said  employment,  was  engaged  in  going 
from  place  to  place  in  said  Montgomery  county, 
Missouri,  with  a  horse  and  wagon,  soliciting 
orders  for  the  sale  of  Singer  sewing  machines, 
having  with  him  In  said  wagon  a  certain  New 
Singer  Sewing  Machine,  which,  on  said  daj, 
he  offered  for  sale  to  various  persons  at  dif- 
ferent places  in  said  county;  and  that  on  said 
day  the  defendant  did  find  a  purchaser  for  said 
machine,  and  did  sell  and  deliver  the  same  to 
David  Portucheck  in  said  county. 

"8d.  That  said  Singer  machine  in  question 
was  manufactured  by  said  Singer  Manufactur- 
ing Company  at  its  works  in  the  state  of  New 
Jersey,  and  that  said  sewmg  machine  belonged 
to  and  was  the  property  of  said  company,  and 
that  it  was  forwarded  to  this  state  by  said 
company,  and  by  it  delivered  to  the  defendant 
as  its  agent  for  sale  on  its  account,  ind  said 
machine  was  sold  on  account  of  the  3uid  man- 
ufacturing company;  that  said  machine  was  of 
the  yalue  of  fifty  dollars;  that  the  defendant 
had  no  peddler's  license  at  said  time." 

The  court  adjudged  that  the  defendant  was 
guilty  as  charged  in  the  information,  and  that 
he  pay  a  fine  of  fifty  dollars,  and  costs.  The 
defendant  moved  for  a  new  trial,  because  the 
farts  in  the  agreed  statement  constituted  no 
offense;  and  because  the  statute  on  which  he 
had  been  charged  and  convicted,  being  chap- 
ter 187  of  the  Revised  Statutes  of  1879.  was  in 
contravention  of  section  8  of  article  1  of  the 
Constitution  of  the  United  States,  and  void  in 
so  far  as  it  affected  him.  The  motion  for  a 
new  trial,  as  well  as  a  motion  in  arrest  of  judg- 
ment, was  overruled;  and  the  defendant,  upon 
the  ground  that  a  constitutional  question  was 
involved,  and  assigning  as  errors  the  same 
causes  as  in  his  motion  for  a  new  trial,  ap- 
pealed to  the  supreme  court  of  the  state, 
whidi  affirmed  the  judgment.  State  v.  Emert, 
108  Mo.  241,  8  Inters.  Com.  Rep.  527, 11 L.  R. 
A.  219. 

The  defendant  sued  out  this  writ  of  error, 
which  was  allowed  by  the  presiding  judge  of 
that  court,  upon  the  ground  that  there  ''was 
drawn  in  question  the  validity  of  a  statute  of 
or  an  authority  exercised  under  said  state,  on 
the  ground  of  their  being  repugnant  to  the 
Conslitution  of  the  United  States,  and  the  de- 
cision was  in  favor  of  such  their  validity." 

Mesen,  Lawrence  MazweU«  Jr.,  and 
Seneca  N.  Taylor,  for  plaintiff  in  error: 

The  license  fee  exacted  of  plaintiff  in  *»rror 
as  a  condition  precedent  to  selling  the  machine 
in  question,  was  in  effect  a  tax  on  the  machine 
sold.  It  is  declared  a  tax  by  the  terms  of  the 
statute;  but  even  if  the  statute  did  not  so  de- 
fine it,  still  the  law  would  classify  it  as  a  tax 
upon  the  article  to  be  sold. 

Mobile  Count!/  v.  KimbaU,  102  U.  8.  e91 
(26:  288);  Sherlock  v.  AUing,  98  U.  8.  102 
(28:  820);  Gloucester  Ferry  Co.  v.  Pennavlva 
nia,  114  U.  S.  198  (29:  168),  1  Inters.  (Jom. 
Rep.  882;  Bobbins  v.  Shellw  County  Taxing 
Diit.  120  U.  8.  489  (80:  694),  1  Inters.  Com. 
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Bep.  45;  WaUing  y,  Michigan,  116  U.  8.  446 
(29:  691):  Philadelphia  <Si  R,  R  Co.  j.  Penmyl- 
tania,  82  U.  6.  282  (21: 146). 

Tbe  police  power  of  a  state  cannot  obstruct 
interstate  commerce  beyond  tbe  necessity  for 
its  exercise;  nor  under  color  of  it  secure  rey- 
enue  at  tbe  expense  of  tbe  protection  secured 
to  citizens  by  tbe  Federal  Constitution. 

Philadelphia  db  RR.  Co.  y.  Pennsylvania,  d2 
U.  8.  282  (21: 163);  Henderson  y.  Wickham,  92 
U.  8.  259  (23:  543);  HanniM  A  St.  J.  R.  Co. 
y.  liumi,  95  U.  8.  466  (24:  527);  Ik'ew  Orleans 
Gas  Light  Co.  y.  Louisiana  Light  db  H,  P.  Mj'g. 
Co,  115  U.  8.650(29:  616);  Minnesota  y.  Rir 
ber,  136  U.  &  818  (34: 455),  3  Inters.  Com.  Rep. 
185;  Crutchsr  y.  Kentveky,  141  U.  8.  47  (85: 
649):  Brennan  y.  TUustiUe,  153  U.  8.  289  (88: 
719). 

Tbis  court  bolds  a  regulation  as  to  tbe  man- 
ner of  sale  of  subjects  of  commerce,  wbetber 
by  siimple  or  not.  wbetber  by  exbibitine  sam- 
ples in  store  or  dwelling  bouse  is  a  regulation 
of  commerce,  and  in  conflict  witb  tbe  Consti- 
tution of  tbe  United  States,  and  yoid. 

Asher  V.  Texan,  128  U.  8.  129  (82:  868),  2 
Inters.  Com.  Rep.  241;  Stoutenburgh  y.  Hen- 
nick,  129  U.  8. 141  (32: 687);  LyngY.  Michigan, 

185  U.  8.  161  (84: 150),  8  Inters.  Com.  Rep. 
143.   . 

Eyery  state  law  is  unconstitutional  and  yoid 
wbicb  requires  a  party  to  take  out  a  license  for 
carrying  on  interstate  commerce,  no  matter 
bow  specious  tbe  pretext  may  be  for  imposing 
it. 

Pickard  y.  Pullman  8.  Car  Co.  117  U.  8.  84 
(29:  786);  LeloUp  y.  M<^lc,  127  U.  S.  640  (82: 
311),  2  Inters.  Ck>m.  Rep.  184;  MeCall  y.  Cali- 
f&inia,  186  U.  8.  104  (84:  891),  8  Inters.  Com. 
Rep.  181;  IfoffolkdW.  R.  Co.  y.  Pennsylvania, 
136  U.  a  114  (84:  894),  8  Inters.  Com.  Rep. 
178. 

Tbe  imposition  of  a  license  tax  on  tbe  ped- 
ling  of  goods,  wbicb  are  interstate  commerce, 
is  H  regulation  of  commerce,  and  therefore, 
void. 

Welion  y.  Missouri,  91  U.  8.  275  (23:  847); 
Cook  Y.  Pennsylvania,  97  U.  8.  666  (24: 1015); 
Brown  y.  Maryland,  25  U.  8.  12  Wheat.  419 
(6:  678);  Norfolk  dW.  R.  Co,  Y,  Pennsylvania, 

186  U.  8.  114  (84:  894),  8  Inters.  Com.  Rep. 
178. 

Tbe  Missouri  statute,  so  far  as  it  applies  to 
the  case  at  bar,  is  in  conflict  witb  section  8, 
Art.  L  of  tbe  Constitution  of  tbe  United  States, 
wbicb  proyides  that  Congress  shall  have  power 
to  regulate  commerce  among  the  aeyeral 
states. 

Gibbons  y.  Ogden,22lJ. 8.  9  Wheat.  1  (6:28); 
Almy  Y,  California,  65  U.  8.  169  (16:  644); 
Leisy  y.  Hardin,  185  U.  8.  100  (84: 128%  8 
Inters.  Com.  Rep.  36;  Brennan  y.  Titusville, 
153  U.  8.  289  m:  719). 

Mr,  R.  F.  Walker,  Atty.  Gen.  of  Missouri, 
for  defendant  in  error: 

Gk>ods  sent  from  one  state  to  another  for  sale 
become  a  part  of  the  general  property  of  the 
state  to  wbicb  they  haye  been  aent,  and  hence 
amenable  to  its  laws. 

State  y.  Emert,  8  Inters.  Com.  Rep.  527,  11 
L.  R  A.  219,  103  Mo.  241;  Fieklen  y,  Shelby 
County  Taxing  Diet.  145  U.  8.  1-28  (86:  601- 
609),  4  Inters.  Com.  Rep.  79;  Bobbins  y.  Sh/lby 
County  Taxing  Dist.  120  U.  8.  489  (80:  694),  1 
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Inters.  Com.  Rep.  45;  Brown  y.  Houston^  114 
U.  8.  622  (29:  257);  Howe  Maeh.  Co.  y.  Gage^ 
100  U.  8.  676  (25:  754);  Broitn  y.  Maryland^ 
supra:  Hynes  y.  Briggs,  41  Fed.  Rep. 469;  Oaa. 
y.  Gardner,  7  L.  R  A.  666,  138  Pa,  284. 

The  nonresident  manufacturing  company 
which  own^  the  machine  cannot  expect  or  de- 
mand greater  protection  or  liberty  tban  is  ac- 
corded resident  dealers;  being  entitled  to  equal 
protection  witb  tbe  resident  dealer,  it  most  !)• 
suhjert  to  the  same  burdens  and  restrictions. 

Wo^HJruff  y.  Parham,  76  U.  a  8  WalL  12»» 
(19:  382). 

Emert  tbe  plaintiff  in  error,  was  a  peddlcc 

State  Y,  Emert,  8  Inters.  Com.  Rep.  527,  11 
L.  R  A.  219,  108  Mo.  241;  Howe  Mack.  Co.  t. 
Gage,  100  U.  8.  676  (26:  754). 

Being  a  peddler,  be  was  subject  to  the  same 
law  as  otber  peddlers. 

Rey.  Stat  1889.  §§  7211,  7212. 

The  macbine  sold  was  not  an  "original  pack- 
age." An  ''original  package,"  within  tbe 
meaning  of  the  interstate  commerce  clause  of 
the  Federal  Constitution  (Art  1,  §  8)  is  an  oa- 
broken  package  imported  into  a  state  from  an- 
other state  or  foreign  country  .before  it  becomea, 
by  sale  or  otherwise,  a  part  of  the  general  maaa 
of  property  in  tbe  state. 

Leisy  y.  Hardin,  135  U.  8.  100  (84: 128),  8 
Inters.  Com.  Rep.  86;  License  Tax  Cases,  7S 
U.  8.  6  Wall.  462  (18;  497),  Keith  y.  State.  10 
L.  R  A.  480.  91  Ala.  2;  Tracy  y.  State,  8  Ma 
8;  State  y.  Shapleigb,  27  Mo.  844. 

Mr.  Justice  Cb*»y  deliyered  the  opinion  of 
tbe  court: 

From  early  times,  in  England  and  America, 
there  haye  tfeen  statutes  regulatine  the  occu- 
pation of  itinerant  peddlers,  and  requiring 
them  to  obtain  licenses  to  practice  their  trade. 

In  Tomlin's  Law  Dictionary  are  these  defini- 
tions: **Bau!kers.  Those  deceitful  fellowa 
who  went  from  place  to  place,  buying  and 
selling  braas,  pewter,  and  otber  goods  and 
mercbandise,  which  ought  to  be  uttered  in 
open  market,  were  of  old  so  called;  and  tbe 
appellation  seems  to  grow  from  tbeir  unoer- 
tain  wandering,  like  persons  that  with  kateks 
seek  tbeir  game  where  tbey  9an  find  it  Th«j 
are  mentioned  in  Stat  88  Hen.  Y HI.  chap.  4.* 
'*  Hawkers,  Pedlars,  and  Petty  Chapmen, 
Persons  trayeliog  from  town  to  town  with 
goods  and  merchandise.  These  were  under 
tbe  control  of  commissioners  for  *licens-  [d07 
ini;  them  for  that  purpose,  under  Stats.  8  and 
9  Wm.  III.  cbnp.  25;  9  and  10  Wm.  III.  <^ap. 
25  [9  Wm.  m.  chap  271;  29  Qto.  UL  chap. 
26.'^ 

The  act  of  50  Geo.  IIL  chap.  41,  repealed 
the  prior  acts,  and  imposed  a  penal^  on  "any 
hawker,  peddler,  petty  chapman,  or  any  other 
trading  person  or  persons,  going  from  towa 
to  town,  or  to  otber  men's  houses,  and  trayel- 
ing,  eitber  on  foot,  or  witb  horse  or  honea,* 
and  exposing  to  sale,  or  selling  goods,  wares 
or  mercbandise  by  retail.  Upon  an  informa* 
tion  in  the  Court  of  Ezcbequer  to  recoyer  pen- 
alties under  that  act  Baron  Graham  said: 
"Tbe  object  of  tbe  legisiature,  in  passing  tha 
act  upon  which  this  information  la  founded, 
was  to  protect,  on  the  one  hand,  fair  traden, 
particularly  established  shopkeepers,  resident 
permanently  In  towns  or  other  placet,  and 
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mjiog  rent  and  taxes  tbere  for  local  privileges, 
from  tbe  mischiefs  of  being  undersold  by 
taioeraDt  persons,  to  their  injury;  and,  on  the 
other,  to  guard  the  public  from  the  imposi- 
tions practised  by  such  persons  in  the  course 
ef  their  dealings;  who,  bavinff  no  known  or 
Hxed  residence,  carry  on  a  trade  by  means  of 
fcodiog  goods  conveyed  from  place  to  place  by 
horse  or  cart.**  Att^,  Qtn,  ▼.  Tongw  (1828) 
12  Price.  51, 60.     ' 

In  Massachusetts,  both  before  and  after  tbe 
adoption  of  the  Constitution  of  the  United 
States,  successive  statutes  imposing  penalties 
00  tbe  hawkers,  peddlers  and  petty  chapmen. 
7  Dane  Ab.  72;  Stats.  1718-14,  chap.  7  (1 
Prov.  Uws,  720);  1716-17,  chap.  10;  1721-22, 
chip.  6;  1726-27,  chap.  4  (2  Prov.  Laws.  47, 
m,  88S);  1785,  chap.  2;  1709,  cbap.  20;  1820, 
chip.  45;  Rev.  Stat.  1886,  chap.  85,  §§  7,  8. 
Tbe  statute  of  1846,  cbap.  244,  repealing  the 
earlier  statutes,  imposed  a  penalty  on  "every 
hawker,  peddler  or  petty  chapman,  or  other 
persoos,  going  from  town  to  town,  or  from 
place  to  place,  or  from  dwelling-house  to 
dwelliDg-bouse  in  tbe  same  town,  either  on 
foot,  or  with  one  or  more  horses,  or  otherwise 
cuTviog  for  sale,  or  exposing  to  sale,  any 
goo(u,  wares  or  merchandise"  (with  certain 
exceptions)  without  first  obtaining  a  license,  as 
therein  provided. 

Id  a  case  under  that  statute.  Ohiff  Justice 
8haw  said:  "  The  leading  primary  idea  of  a 
308]  hawker  and  peddler  is  that  of  *Rn  itiner< 
tni  or  traveling  trader,  whocarries  iroods  about, 
in  order  to  sell  tbem,and  who  actually  sells  tbem 
to  purchasers,  in  contradistinction  to  a  trader 
who  has  goods  for  sale  and  sells  them  in  a 
ilxed  place  of  business.  Superadded  to  this 
(though  perhaps  not  essential)  by  a  hawker  is 
generally  understood  one  who  not  only  carries 
goods  for  sale,  but  seeks  for  purchasers,  either 
by  outcry,  which  some  lexicographers  con- 
ceiye  as  intimated  by  the  derivation  of  tbe 
the  word,  or  by  attracting  notice  and  attention 
to  them  as  goods  for  sale,  bv  an  actual  exhibi  - 
tiOD  or  exposure  of  tbem,  by  placards  or  la- 
bels, or  b^  a  conventional  signal,  like  tbe  sound 
of  t  bom  for  Uie  sale  of  fish.  But  our  statute 
goes  further,  and  not  only  proscribes  actual 
hawkers  and  peddlers,  whose  employment  is 
that  of  traveling  traders,  and  thus  seems  to  re- 
fer to  a  business  or  habitual  occupation;  but 
it  extends  to  all  persons,  doing  the  acts  pro- 
tcribed."  Oom.  v.  (Xfer  (1858)  12  Cush.  408, 
496. 

In  that  case.  It  was  objected  that  the  statute 
VIS  repugnant  to  the  Constitution  of  the 
United  States,  because  at  variance  with  the 
exclusive  right  of  Congress  to  regulate  *  com- 
merce with  foreign  nations  and  among  tbe 
se?eral  states,  and  with  the  Indian  tribes.  To 
which  Chief  Justice  Shaw  answered:  "The 
law  in  question  interferes  wiUi  none  of  these," 
"We  consider  this  as  wholly  an  internal  oom- 
nerce,  which  the  states  have  a  right  to  regu- 
late; and.  in  this  respect,  this  law  stands  on 
the  same  footing  with  the  laws  regulating  sales 
of  whie  and  spirits,  sales  at  auction,  and  very 
many  others,  which  are  in  force  and  con- 
•tantly  acted  upon."  Gm.  v.  Ober,  12  Cush. 
497. 

In  Michigan,  a  dty  ordinance,  passed  under 
•Qthority  of  tbe  legisbiture.  prohibiting  ped- 
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dUng  without  a  license  from  tbe  mayor,  was 
held  constitutional;  and  CMtf  Justice  Cooley 
said:  *'That  the  regulation  of  hawkers  and 
peddlers  is  important,  if  not  absolutely  essen- 
tial, may  be  taken  as  establi^ed  by  the  con- 
curring practice  of  civilized  states.  They  are 
a  class  of  persons  who  travel  from  place  to 
place  among  strangers,  and  the  business  may 
easily  be  made  a  pretense  or  a  convenience  to 
those  whose  real  purpose  is  theft  or  fraud. 
The  *requirement  of  a  license  gives  op  [309 
portunityf  or  inquiry  into  antecedents  and  char- 
acter, and  the  payment  of  a  fee  affords  some 
evidence  that  tbe  business  is  not  a  mere  pre- 
tense." People  V.  Bussell  (1888)  40  Mich.  617, 
610,  48  Am.  Bep.  478. 

In  tbe  courts  of  many  other  states,  statutes 
imposing  a  penalty  for  peddling  without  a  U- 
cense,  all  ^oods  of  particular  kinds,  and  not 
discriminating  against  goods  brou^bt  from 
other  states,  or  from  foreign  counines,  have 
been  held  not  to  be  repugnant  to  the  Constitu- 
tion of  the  United  States.  Cowles  v.  Brittaia, 
(1822)  0  N.  C.  204;  Wynnes,  Wrioht  (1884)  18 
N.  C.  19;  Tracy  v.  StaU  (1829)  8  Mo.  8;  Mtyr- 
rill  V.  State  (1875)  88  Wis.  428.  20  Am.  Rep. 
12;  Eowe  Maeh,  (Jo,  v.  Cage  (1876)9  Baxt.  518: 
Graffty  v.  RushnUe  (1886)  107  lod.  502,  57 
Am.  Rep.  128;  StaU  v.  Richards  (1889)  82  W. 
Va.  848.  8  L.  R.  A.  705;  Com,  v.  Gardner 
(1890)  188  Pa.  284.  7  L.  R.  A.  666. 

Tbe  statute  of  Missouri,  under  which  tbe 
conviction  in  tbe  case  at  bar  was  bad,  is  con- 
tained in  a  separate  chapter  of  tbe  revised 
statutes  of  the  state,  entitled  "Peddlers  and 
their  Licenses/'  and  relating  to  no  other  sub- 
ject. By  this  statute,  ''whoever  shall  deal  in 
the  selling  of"  any  goods,  wares  or  merchan- 
dise (except  books,  charts,  maps  and  stationery) 
'*bv  going  from  place  to  place  to  sell  tbe  same, 
is  declared  to  be  a  peddler;"  and  is  prohibited 
from  dealing  as  a  peddler  without  a  license. 
Rev.  Stat.,  1879.  §§  6471,  6472.  The  license 
is  required  to  state  bow  tbe  dealing  is  to  be 
carried  on,  whether  on  foot,,  or  with  one  or 
more  beasta  of  burden,  a  cart  or  wagon,  or  a 
boat  or  vessel;  and  may  be  obtained  by  any 
person  paying  the  tax  prescribed,  according 
to  the  manner  in  which  tbe  business  is  carried 
on.  §§  6478.  6476,  6477.  Any  person  deal- 
ing as  a  peddler,  without  a  license,  whether 
with  a  pack,  a  wagon,  or  a  boat,  is  to  pav  a 
certain  penalty,  which,  in  the  case  of  peddling 
in  a  cart  or  wagon,  is  fifty  dollars.  §  6478. 
And  any  peddler,  who  refuses  to  exhibit  his 
license,  on  demand  of  a  sheriff,  collector,  con- 
stable, or  citizen  householder  of  the  county,  is 
to  forfeit  the  sum  of  ten  dollars.    ^  6479. 

The  facta  were  agreed,  that  the  Singer  Manu- 
facturing Company,  for  more  than  five  years 
last  past,  and  on  the  day  in  question,  was  a 
corporation  of  New  Jersey;  that  the  defendant. 
*on  and  prior  to  that  day,  was  in  theem-[310 
ployment  of  that  company,  and  on  that  day, 
m  pursuance  of  that  employment,  and  having 
no  peddler's  license,  was  engaged  in  going  from 
place  to  place  in  Montgomery  county  In  the 
state  of  Missouri,  with  a  norse  and  wagon,  so- 
liciting orders  for  the  sale  of  the  company's 
sewing  machines,  and  having  with  him  in  the 
wagon  one  of  Uiose  machines,  the  property  of 
the  company,  and  manufactured  by  it  at  ita 
works  in  New  Jersey,  and  which  it  had  for- 

48$ 


315-818 


SUFBEMS  COUBT  OF  THE   UhITED  STATES. 


Oct.  Tbrm, 


or  msDiifacture  of  tbe  state,  was  held,  bv 
reason  of  such  discrimiDstioo,  to  be  UDCoostt 
iutional  and  void  as  applied  to  a  peddler  witbin 
the  state  of  sewiog  machines  manufactured 
without  the  state.  Mr.  Justice  Field,  in  deliv- 
«riner  judgment,  said:  '*Tbe  commercial 
310]  *power  continues  until  the  commodity 
has  ceased  to  be  tbe  subject  of  discriminatinj; 
legislation  by  reason  of  its  foreign  character. 
That  power  protects  it,  even  after  it  has  entered 
the  state,  from  anv  burdens  imposed  by  reason 
of  its  foreign  origin.  The  act  of  Missouri  en- 
croaches upon  this  power  in  this  respect,  and 
is  therefore,  in  our  Judgment,  unconstitutional 
«nd  void."  And  he  referred  to  the  passages 
in  the  opinions  in  Brawn  v.  Maryland^  and  in 
Woodruff  V.  Parham,  above  cited,  as  support- 
ing the  conclusion.  91  U.  S.  282  [23:  850J 
The  statute  of  Missouri,  now  before  tbe  court, 
omits  the  disrriminating  words,  r'wbicb  are 
not  the  growth,  produce  or  manufacture  of  this 
state,"  upon  which  that  decision  was  grounded. 

In  Cook  V.  Penmylcania  (187»)  97  U.  6.  566 
f24:  1015],  in  which  a  tax  upon  auctioneers, 
measured  by  the  amount  of  their  sales,  was 
lield  to  be  invalid  as  to  sales  by  auction  of  im 
ported  goods  in  the  original  package,  the  stat 
ute  under  which  the  tax  was  imposed  made  a 
discrimination  against  imported  as  compared 
with  domestic  goods;  and  the  decisions  in 
Woodruff  v.-  Parham,  Hinson  v.  Lott,  and 
Weiton  V.  Missouri,  above  cited,  were  refer?  ed 
40  as  controlling.  97  U.  a  569,  678  [24: 10l6, 
1017]. 

Tbe  decL<ion  in  /7<nM  Maeh.  Co.  t.  Oage,  100 
U.  S.  876  [25:  754],  above  stated,  is  thus  shown 
<o  have  been  in  exact  accordance  with  the  law 
as  declared  in  previous  decisions.  Indeed. 
Woodruff  V.  Parham,  Hinson  v.  Lott,  Ward  v. 
Maryland,  and  Weiton  v.  Missouri  were  cited 
in  its  support.     100  U.  8.  679  [25:  755). 

That  decision  is  no  less  consistent  with  the 
subsequent  decisions  of  this  court,  as  will  ap 
pear  by  an  examination  of  them. 

In  Webber  v.  Virginia  (1880)  108  U.  8.  844 
^7  [26:  565,  5661,  this  court,  speaking  by  Mr. 
Justice  Field,  affirmed  the  doctrine  that  "the 
fight  conferred  by  the  patent  laws  of  the  United 
Stales  to  inventors  to  sell  their  inventions  and 
discoveries  does  not  take  the  tangible  property. 
in  which  the  invention  or  (liscovery  may  be 
exhibited  or  carried  into  effect,  from  the  op 
eration  of  the  tax  and  license  laws  of  the  state;" 
and  the  reason  why  a  tax  imposed  by  a  statute 
of  Virginia  upon  persons  selling,  without  li- 
cense, patented  articles  not  owned  by  them,  was 
317]  ^held  to  be  invalid,  as  applied  to  sales 
of  sewing  machines  manufactured  in  another 
-state,  was  that  the  statute  made  '*a  clear  dis- 
•crimination  in  favor  of  home  manufacturers 
and  aj^ainst  the  manufacturers  of  other  states.*' 
108  U.  8.  850  [26:  567]. 

In  Thrown  v.  Houston  (1886)  114  U.  8.  822 
(29:  257],  coal  brought  in  flatboats  from  Pitts- 
burg  to  New  Orleans  was  still  afloat  in  the 
Mississippi  river  after  its  arrival,  in  the  same 
boats,  and  in  the  same  condition  in  which  it  had 
been  brought,  and  was  held  in  order  to  be  sold 
on  account  of  the  original  owners  bv  tbe  boat 
load.  Tet  this  court  unanimously  decided 
that  a  tax  imposed  by  general  statutes  of  the 
atate  of  Louisiana  upon  this  coal  was  valid; 
«nd,  speaking  by  Mr,  Justice  Bradley,  said: 
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'*It  was  not  a  tax  imposed  upon  tbe  cosl  as  a 
foreign  product,  or  as  the  product  of  anoiber 
state  than  Louisiana,  nor  a  tax  imposed  bj 
reason  of  tbe  coal  b^ng  imported  or  l>roogliC 
into  Louisiana,  nor  a  tax  imposed  whilst  it  was 
in  a  state  of  transit  through  that  state  to  some 
other  place  of  desrintation.    It  was  imposed 
after  the  coal  had  arrived  at  its  destination  and 
was  put  up  for  sale.    Tbe  coal  had  come  to  Its 
place  of  rest,  for  final  disposal  or  use,  and  was 
a'  commodity  in  the  market  of  New  Orleana.** 
'*The  taxing  of  goods  coming  from  other 
states,  as  such,  orl^  reason  of  their  so  comiag , 
^ould  be  a  discriminating  tax  agaiort  them  as 
imports;  and  would  be  a  regulation  of  inter* 
state  commerce,  inconsistent  with  that  perfect 
freedom  of  trade  which  Congress  has  seen  flt 
sliould  remain  undisturbed.   But  if,  after  their 
arrival  within  thesta*e— that  being  their  plaoe 
of  destination  for  use  or  trade— if,  after  this, 
they  are  subjected  to  a  general  tax  laid  alike  oo 
all  property  within  the  city,  we  fail  to  aeebow 
<tucb  a  taxing  can  be  deemed  a  regulatioo  of 
commerce,  which  would  have  the  objections- 
i)le  effect  referred  to."    114  U.  8.  688-884 
[29: 260,261]. 

In  Wfliing  y.  Michigan  a888)  116  0.  S. 
446  [29:  891],  the  statute  of  Michigan,  which 
was  held  to  be  an  unconstitutional  restraint  of 
interstate  commerce,  imposed  different  lazes 
upon  the  business  of  selling  or  soliciting  the 
«ale  of  intoxicating  liquors,  according  sis  the 
liquors  were  manufactured  within  the  state.  >r 
were  to  be  sent  from  another  state;  and  ibi« 
court,  again  ^speaking  by  Mr.  Jusiiee  [318 
Bradley,  declared  that  the  police  power  of  tbe 
state  "would  be  a  perfect  Justification  of  the  act. 
if  it  did  not  discriminate- against  tbe  ciiizeoi 
and  products  of  other  states  in  a  matter  of  com- 
merce between  tbe  states,  and  thus  usurp  ^bs 
of  the  prerogsiives  of  the  national  legislature. ** 
116  U.  8.  4iM)  [29:  6951. 

In  Bobbins  v.  SJielSt/  Oountg  TaHng  Disi. 
(18871 120  U.  S.  489  [30:694],  indeed,  the  major- 
ity  of  the  court  held  that  a  statute  of  Tennessee, 
requiring  **all  drummers,  and  all  persooa  not 
liaving  a  regular  licensed  house  of  business  in 
the  taxing  district,  offering  for  sale  or  selling 
•roods,  wares  or  merchandise  therein  by  sam- 
ple," to  pay  a  certain  sum  weekly  or  monthly 
for  a  license,  was,  as  applied  to  persons  solicit- 
ing orders  for  goods  on  behalf  of  houses  doing 
^msiness  in  other  states,  unoonstitutiObal  as 
inconsistent  with  the  power  of  Cuncress  to 
regulate  commerce  amoung  the  several  stales. 

But  in  the  opinion  of  the  majority  of  the 
court,  delivered  bv  Mr.  Justice  Bradley,  it  was 
expressly  affirmed  that  a  state,  although  com- 
merce might  thereby  be  incidentally  affected, 
might  pass  'Hnspecnon  laws  to  secure  the  doe 
quality  and  measure  of  products  and  com- 
modities,*'and  *1aws  to  regulste  or  restrict  tbe 
sale  of  articles  deemed  iniurioos  to  the  health 
or  ODorals  of  the  community:"  and  might  Im- 
pose *'taxes  upon  persons  residing  witbin  tbe 
state  or  belonging  to  its  popal8ti<Mi,  and  upon 
avocations  and  employments  pursued  therein, 
not  directly  connected  with  foreign  or  inter- 
state commerce,  or  with  some  other  employ- 
ment or  business  exercised  under  authority  of 
the  Constitution  and  laws  of  tbe  United 
States;**  and  also  "taxes  upon  all  property 
within  the  state,  mingled  with  and  forming 
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put  of  the  great  mass  of  property  therein;" 
altbough  It  could  not  "impose  such  taxes  upon 
piopertj  imported  into  the  state  from  abroad, 
or  from  another  state,  and  not  yet  become 
ptit  of  the  common  mass  of  property  therein; 
tod  DO  discrimination  can  be  made  by  any 
lach  regulations,  adversely  to  the  persons  or 
property  of  other  states;  and  no  regulations 
ctn  be  made  directly  affecting  interstate  com- 
Derce."    120  U.  S.  408,  494  [80:  696]. 

The  distinction  on  which  that  judgment  pro- 
319]  ceeded  is*  clearly  brought  out  in  the  fol- 
lowing passages  of  the  opinion:  "As  soon  as 
tbe  gSoas  are  in  the  state  and  become  part  of 
ittteoera]  mass  of  property,  they  will  become 
liiUe  to  be  taxed  in  the  same  manner  as  other 
pfoperty  of  similar  character,  as  was  distinctly 
bdd  by  this  court  in  the  case  of  Brawn  y. 
BfmtUm,  114  U.  8.  622  [29: 257].  When  akmIs 
sre  sent  from  one  state  to  another  for  sale,  or 
in  consequence  of  a  sale,  they  become  part  of 
iti  general  property,  and  amenable  to  its  laws; 
prorided  that  no  discrimination  be  made 
against  them  as  goods  from  another  state,  and 
that  tber  be  not  taxed  by  reason  of  being 
brought  from  another  state,  but  only  taxed  in 
tbe  usual  way  as  other  eoods  are.  Brown  t. 
BomMon^  iupra;  Howe  Mach,  Co.  v.  Gage,  100 
U.  &  676  [25: 754].  But  to  tax  the  sale  of 
MK^  goods,  or  the  offer  to  sell  them,  before 
tbey  are  brought  into  the  state,  is  a  very  dif- 
ferent thing,  and  seems  to  us  clearly  a  tax  on 
interrtate  commerce  itself."  "The  negotiation 
of  sales  of  goods  which  are  in  another  state, 
for  tbe  purpose  of  introducing  them  into  the 
state  in  which  tbe  negotiation  is  mnde,  is  in- 
terstate commerce.**  uobbim  v.  Slielby  County 
Taiinn  But.  120  U.  S.  497  [80:  697). 

Tbe  decision  in  Howe  Maeh.  Co.  v.  Oage^ 
mpra,  as  to  a  peddler,  carrying  with  him  for 
•ale  roods  already  in  the  state,  was  thus  ex- 
pressly^recognized,  and  was  distinguished  from 
tbe  case,  then  before  the  court,  of  a  drummer, 
selliog,  or  soliciting  orders  for,  goods  which 
were  at  tbe  time  in  anoiher  state.  And  in  the 
dissenting  opinion,  delivered  by  Chief  Justice 
Waite,  in  which  two  other  justices  concurred, 
it  was  assumed,  as  incontrovertible,  that  an* 
otber  provision  of  the  same  statute,  requiring 
a  license  fee  from  all  peddlers  within  the  dis- 
trict, could  not  be  held  unconstitutional  in  its 
apidication  to  peddlers  who  came  with  their 
goods  from  another  state,  and  expected  to  go 
back  agahi.    120  U.  8.  501  [80:  698]. 

In  Atherw.  Tfi»w,  (1888n28U.  S.  129  [82: 
S68],  3  Inters.  Com.  Rep.  241;  and  in  Brennan 
▼.  mumlU,  (1894)  158  U.  8.  289  [88:  719],  the 
decision  in  Bobbins  y.  SheUn/  County  T(ix.Dist. 
was  followed.  Asher^s  Case  was  strictly  one 
of  a  drummer  soliciting  orders  on  behalf  of 
manufacturers  residing  in  another  state,  and 
was  decided  upon  the  grounds  that  the  circum- 
itances  in  that  case  and  in  Bobbint^s  Caw  were 
substantially  the  same.  128  U.  8. 181  r82:  8691, 
S20J  2  Inters.  Com.  Rep.  241 .  ♦In  BrennanU 
Case,  It  was  expressly  agreed  by  the  parties  that 
tbe  goods  offered  by  him  for  sale  in  Pennsyl- 
^snia  were  afterwards  sent  by  their  owner  In 
tbe  otber  state  directly  to  the  purchasers.  158 
U.  8.  890  [88:  720].  The  case  of  Stautenburgh 
T.  ffenniek  (1889)  129  U.  8.  141  [82:  687],  in 
wbicfa  an  act  of  the  legislature  of  the  District 
of  Columbia,    taxing    commercial    agents, 
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"offering  for  sale  goods,  wares  or  merchandise, 
by  sample,  catalogue  or  otherwise,"  was  held 
to  be  unconstitutional,  as  applied  to  a  com- 
mercial agent  offering  for  sale  goods  of  a  Mary- 
land house,  did  not  substantially  differ  in 
principal  or  in  circumstances. 

In  Leloup  v.  Mobile  (1888)  127  U.  8.  640  [82: 
811 1, 2  Inters.  Com.  Rep.  184,  in  which  a  een- 
eral  license  tax,  imposed  by  a  statute  of  Ala- 
bama on  a  telegraph  company,  affecting  its 
entire  business,  interstate  as  well  as  domestic  or 
internal,  without  discrimination,  was  held  un- 
constitutional, Mr,  Justice  Bradley,  in  deliver- 
ing judgment,  took  occasion  to  observe  that 
"there  are  suflScient  modes  in  which  the  in- 
ternal business,  if  not  already  taxed  in  some 
other  way.  may  be  subjected  to  taxation  with- 
out the  imposition  of  a  tax  which  covers  the 
entire  operations  of  the  company;"  and  to  re- 
peat that  "this  exemption  of  interstate  and 
foreign  commerce  from  state  regulation  does 
not  prevent  tbe  state  from  taxing  the  property 
of  those  engaged  in  such  commerce  located 
within  the  state,  as  the  property  of  other 
citizens  is  taxed,  nor  from  regulating  matters 
of  local  concern  which  may  incidentally  affect 
commerce.  127  U.  8.  647,  649  [82:  814].  3 
Inters.  Com.  Rep.  184.  See  also  Pullman 
Palace  Car  Co,  Pennsylvania  (1891)  141  U.  8. 
18  [85:  613],  8  Inters.  Com.  Rep.  595;  Ficklen 
V.  Shelby  County  Taxing  Diet.  (1892)  145  U.  8. 
1  [86:  601],  4  inters.  Com.  Rep.  79;  Postal 
Teleg.  Cable  Co.  v.  Charleston  (1894)  158  U.  8. 
692  [88:  871];  P^tal  Teleg,Co,  v.  Adams  (1895) 
anU.^l. 

In  DentY,  West  Virginia  {1^89)  129  U.  8.  114 
[82:  628],  this  court  upheld  the  validity  of  a 
statute  of  West  Virginia,  reouiring  every  per- 
son practicing  medicine  in  the  state  to  obtain 
a  certificate  from  the  state  board  of  health; 
and  speaking  by  Mr.  Justice  Field,  said:  "The 
power  of  tbe  state  to  provide  for  the  general 
welfare  of  its  people  authorizes  it  to  prescribe 
all  such  regulations  as,  in  its  judgment,  will 
secure  or  tend  to  secure  them  against  the  con- 
sequences of  ignorance  and  incapaci^,  as  well 
as  of  decepaon  and  fraud."  129  U.  8.  122  [82: 
6261. 

*In  Leisy  v.  Eardin  (1890)  18&n.  8.  [321 
100  [84:  1281,  8  Inters.  Com.  Rep.  86.  a  statute 
of  a  state,  prohibiting  tbe  sale  of  intoxicating 
liquors  without  a  license,  was  as  applied  to  h 
sale  of  liquors  in  the  original  packages  and  by 
the  person  who  had  brought  them  Into  the 
state  from  another  state,  held  to  be  inconsistent 
with  the  power  of  Congress  to  regulate  com- 
merce among  the  several  states;  and  that  con- 
clusion was  reached  by  applying  to  tbe  case 
tbe  rule  laid  down  by  (Jhitf  Justice  "MtiTshBll  in 
Brown  v.  Maryland,  25  U.  8.  12  Wheat.  448 
[6:  6871.  above  cited,  and  stated  by  the  present 
Chief  Justice  In  these  words:  "lliat  the  point 
of  time,  when  the  prohibition  ceases  and  tbe 

{)ower  of  the  state  to  tax  commences,  is  not  tbe 
nstant  when  the  article  enters  the  country,  but 
when  the  importer  has  so  acted  upon  it  that  it 
has  become  incorporated  and  mixed  up  with  the 
mass  of  property  in  tbe  country,  which  happens 
when  fht  original  package  is  no  longer  such  in 
his  hands;  that  theaistinction  isobvious  between 
a  tax  which  intercepts  the  import  as  an  import 
on  its  way  to  become  incorporated  with  the  gen- 
eral mass  of  proper^,  and  a  tax  which  finds  the 
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mrdcle  already  incorporated  with  that  mass 
by  the  act  of  the  importer."  135  U.  S.  110 
[84:  182],  8  Inters.  Ckim.  Rep.  86.  The  de- 
cision, made  at  the  same  time,  in  Lyng  t. 
Michigan,  was  to  the  same  effect.  185  U.  8. 
161  [34:  150],  3  Inters.  Com.  Rep.  148.  Pres- 
ently after  ihose  decisions, Congress,  by  the  Act 
of  August  8,  1890,  chap.  728,  enacted  that  all 
intoxicating  liquors  or  Uqoids  brought  into  or 
remaining  in  a  state  should,  upon  their  arrival 
therein,  l^  subject,  like  domestic  liquors,  to  the 
operation  of  laws  enacted  by  the  state  in  the 
•xercise  of  its  police  powers.  26  Stat,  at  L. 
4$18.  After  Congress  had  thus,  as  said  by  the 
Chief  Justice,  ''declared  that  imported  liquors 
or  liquids  shall,  upon  arrival  in  a  state,  fall 
within  the  category  of  domestic  articles  of  a 
similar  nature,"  this  court  unanimously  held 
that  intoxicating  liquors,  brought  into  a  state 
before  this  Act  of  Congress,  were  subject  to 
the  operation  of  the  earlier  statutes  of  the  state, 
remaining  unrepealed.  In  Wilkenon  v.  Rahrer 
(1891)  140  U.S.  545. 560, 564  [85:  572. 576,  577]. 

In  Plitmley  y.  Massiehvsetts,  decided  at  the 
present  term,  the  question,  as  stated  by  the 
court,  was,  "Does  the  freedom  of  commerce 
among  the  states  demand  a  recognition  of  the 
rijrht  to  practice  a  deception  upon  the  public  In 
322]  the  sale  of  *any  articles,  even  those  that 
may  have  become  the  subject  of  trade  in  dif- 
ferent parts  of  the  country  f  After  reviewing 
many  of  the  cases,  citing  the  passages  above 
quoted  from  the  opinions  In  WdUinq  v.  Midtiqan 
and  in  Dent  v.  West  F>fi^nfa,and  distinguished, 
Leisy  v.  Hardin,  the  court  answered  the  ques- 
tion in  the  negative;  and  therefor  held  that  the 
statute  of  Massachusetts,  prohibiting  the  sale 
oleomargarine  colored  to  imitate  butter,  was 
constitutional  and  valid,  as  applied  to  a  sale  by 
an  agent  within  the  state  of  articles  manu- 
factured in  another  state  by  citizens  thereof, 
ante,  228. 

The  necessary  conclusion,  upon  authority, 
as  well  as  upon  principle,  is  that  the  statute  of 
Missouri,  now  in  question,  is  nowise  repugnant 
to  the  power  of  Congress  to  regulate  commerce 
among  the  several  states,  but  is  a  valid  exercise 
of  the  power  of  the  state  over  persons  and  busi- 
ness within  its  borders.    Judgment  afflrmed. 


Be  LEHIGH  MININQ  &  MANUFAa 
TURING  COMPANY. 

(See  8.  a  Reporter^  ed.  822-888.) 

Queetion  cf  juriediction  qf  the  circuit  emiri, 
when  suftciently  certified-— limitation  upon 
Jurisdietum, 

L  If  the  queetion  Involved  In  a  case  Is  only  the 
qaesttoD  of  jurisdiction  of  the  circuit  court  that 

NOTB.— ^  to  iurisdiction  of  United  StaUe  etrcuit 
oovrt  dependent  on  restdenee  of  parties;  proper  place 
9f  miilU  see  note  to  Roberts  v.  Lewis,  86: 67V. 

Am  to  eotordbie  eonveyancee  to  enable  euU  to  he 
brought;  motive  of  transfer;  when  no  objection;  cou- 
pons; restdenee  of  assignor^  see  note  to  McDonald  v. 
fimalley,  7: 287. 

As  to  jurisdiction  of  state  and  United  States  courts, 
as  to  terriUfry  and  offense^  see  note  to  United  States 
y.  Bevaos,  4:404. 

AiS  to  jurisdiction  of  United  States  courts  over  com' 
mon  law  offenses^  see  note  tb  United  States  v.  Cool- 
Idffe,  4:124. 
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question  is  sufficiently  certified  to  this  ooarc 
where  the  Judgment  recites  that  the  court  eon- 
sidered  that  it  had  no  Jurtsdlctton  of  the  ca«s  and 
therefore  dismissed  it  for  want  of  Jurtedicttoo: 
and  the  district  Judge  certified  in  the  biU  of  «a- 
oeptions  that  it  was  beld  that  the  oooit  did  aoc 
have  Jurisdiction  of  the  suit,  and  ordered  tte 
same  to  be  dismissed;  and,  in  the  order  aUowtnir 
the  writ  of  error,  certified  in  effect  that  tt  was 
allowed  upon  the  question  of  Jurisdictloii. 
2.  In  other  cases  than  those  in  which  the  final 
Judgment  of  the  circuit  court  rests  only  oa  the 
ground  of  want  of  Jurisdiction,  the  requirement 
that  the  question  of  Jurisdiction  alone  shuoM  he 
oertifled  for  decisioo  was  inteoded  to  operate  m 
a  limitation  upon  the  Iurisdiction  of  this  oooit  of 
the  entire  case  and  of  all  questions  involved  In  It 

BuJmUtted  Jan.  t8,  1895.    Deddsd  March  4. 

1896. 

APPLICATION  for  leave  to  file  a  mtitkw 
for  a  mandamus  requiring  the  bistrid 
Judge  for  the  Western  District  of  Vin^nia, 
holding  the  Circuit  Court  of  the  United  States 
for  that  district,  to  certify  the  question  of  jo- 
risdictioD  of  that  court  to  this  court.  Learn 
denied. 

Statement  hj  Mr.  Ohi^  Justice  Poller : 
*The  Lehieh  Mining  A  Manufacturing  [328 
Company,  alleging  itself  to  be  '*a  corporation 
organized  and  existing  under  the  laws  of  tbt 
state  of  Pennsylvania,  and  a  citizen  and  resi- 
dent of  the  said  state  of  Pennsylvania,"  brought 
its  action  of  ejectment  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Virginia  against  J.  J.  Kelly,  Jr.,  and  others 
tenants  and  lessees  of  Kelly,  to  recover  the 
land  described  in  the  declaration.  The  defense 
pleaded  not  guilty,  and  also  filed  two  pleas  to 
the  Jurisdiction  of  the  court  These  pleas 
averred  that  for  ten  years  prior  to  the  ooBh 
mencement  of  the  action  in  ejectment  the  Vir- 
ginia Coal  &  Iron  Company,  a  corporation 
existingunder  the  laws  of  Virginia  and  a  dti- 
zen  of  Virginia,  had  been  claiming  title  to  tht 
lands  of  the  defendant  Kelly  de8<^bcd  in  the 
declaration:  that  immediately  preceding  the 
commencement  of  the  action  the  Virginia  Coal 
&  Iron  Company,  its  stockholders,  officers,  and 
members,  organized,  under  the  laws  of  tbt 
state  of  Pennsylvania,  the  Lehigh  Miningd 
Manufacturing  Company,  to  which  the  vfr 
ginia  Company  conveyea  said  land  in  older  to 
enable  the  Lehigh  company  to  institute  suit  hi 
the  circuit  court  said  Lehigh  company  beiag 
simply  another  name  for  the  Virgin^  oocn- 
pany,  being  composed  of  the  same  parties,  and 
organized  alone  for  the  purpose  of  takings 
conveyance  of  the  land  from  the  Virginia  coai> 
pany,  and  the  Virginia  company  making  the 
conveyance,  fraudulently  and  collusively,  foe 
the  purpose  of  conferring  iurisdiction  on  the 
circuit  cou rt.  Issue  was  Joined  upon  the  pleat 
and  on  the  80th  dav  of  May,  1894,  was  tried 
by  the  court,  Hon.  John  Paul,  District  Judge, 
holding  the  circuit  court,  presiding,  upon  sa 
agreed  statement  of  facts,  which  recited, 
among  other  things,  that  the  Lehigh  compaai 
in  the  month  of  I^bruary,  1893,  was  ornniiM 
under  the  laws  of  Pennsylvania  by  the  ladi* 
vidual  stockholders  and  officers  of  the  Vlrgioia 
company,  a  corporation  organized  and  extnaf 
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824]  under  the  laws  of  Yirpnia  and  *a  citizen 
of  tbat  sta'e,  and  that  the  land  in  controversy 
vu  conveyed  by  tbe  Yirp^inia  company  to  the 
Lebi^h  company;  "that  tbe  purpose  of  organiz- 
inf  aid  Lebij^b  Mining  &  Manufacturing  Com- 
puiy,  tnd  in  making  to  ft  said  conveyance, 
was  to  give  to  tbis  court  jurisdiction  in  tbis 
case,  bat  that  said  conveyance  passed  to  said 
Lefai^  Mining  A  Manufacturing  Company', 
ill  of  tbe  right,  title,  and  interest  of  said  Yir- 
flsia  Coal  &  Iron  Company  in  and  to  said 
nod,  and  that  since  said  conveyance,  said  Yir- 
pai^  Coal  &  Iron  Company  has  bad  no  inter- 
eat  in  said  land,  and  has  not  and  never  has  bad 
any  interest  in  this  suit,  and  that  it  owns  none 
<tf  tbe  stock  of  tbe  Lehigh  Mining  &  Manufac- 
taring  Company  and  has  no  interest  therein 
whatever."  Tbe  court,  being  of  opinion  that 
**tlie  organization  by  the  individual  slockbold- 
en  and  officers  of  a  corporation  existing  under 
tbe  laws  of  one  state  of  a  corporation  under 
tbe  laws  of  another  state,  for  tbe  express  pur- 
pose of  bringing  a  suit  in  tbe  Federal  court  to 
try  tbe  title  to  a  tract  of  land  claimed  bv  the 
former  corporation  and  conyeyed  to  tbe  latter 
after  its  organization  and  before  suit  brought, 
win  not  enable  tbe  grantee  to  maintain  a  suit 
b  ejectment  in  such  court;"  that  tbe  suit  did 
not  really  and  substantially  involye  a  dispute 
or  controversy  properly  within  tbe  jurisdiction 
of  tbe  court;  and  that  tbe  plaintUBf  bad  been 
eollnsively  made  a  party  to  it  for  tbe  purpose 
of  making  a  case  cognizable  in  the  Federal 
coort,  sustained  tbe  pleas  and  dismissed  tbe 
action. 
Tbe  judgment  of  tbe  court  was  as  follows : 
"  Tbis  day  came  a^ain  tbe  parties  by  their 
attorneys,  and  on  motion  of  tbe  defendants  to 
dismiss  this  suit,  because  instituted  and  prose- 
cuted in  fraud  of  tbe  jurisdiction  of  tbe  court, 
by  consent  of  tbe  parties  the  cause  came  on  to 
be  beard  upon  the  two  pleas  in  writing  to  tbe 
jurisdiction  heretofore  filed  in  tbe  case,  at  the 
proper  time,  and  general  replication  thereto, 
asd  tbe  agreed  statement  of  facts  signed  by  the 
attorneys  and  filed  therein,  tbe  exceptions  in- 
dorsed thereon;  and  tbe  court  having  fully 
considered  tbe  said  two  pleas,  tbe  agrera  state- 
ment of  facts  aforesaid,  and  the  exception  to  a 
certain  paragraph  in  tbe  said  agreed  statement 
of  facta,  and  argument  of  counsel,  doth  con- 
325J  sider*  that  the  said  exceptions  are  not  well 
taken  and  overrule  the  same.  And  the  court 
further  considers  that  tbe  said  pleas  be  and 
tbej  are  hereby  sustained.  And  for  reasons  in 
wntiog  filed  herewith,  as  part  of  this  order, 
tbe  court  doth  further  consider  that  it  has  no 
jurisdiction  of  this  case,  and  that  Uie  said  ac- 
tion of  ejectment  be  and  the  same  is  hereby 
dismissed  for  want  of  jurisdiction,  but  without 
preiudice  to  the  parties  to  this  suit." 

Thereupon  the  plaintiff  upon  the  same  day. 
May  80,  lt<94,  tendered  tbe  court  a  bill  of  ex- 
cqMions,  which  was  that  day  signed,  sealed, 
and  made  part  of  tbe  record  by  the  district 
judge.  Tbe  bill  of  exceptions  contained  tbe 
two  pleas  and  the  agreed  statement  of  facts, 
and  declared  that  the  court  *'beld  that  the  court 
did  not  have  jurisdiction  of  tbis  suit,  and  or- 
dered the  same  to  be  dismissed,  to  which 
optoion  and  action  of  the  court  the  plaintiff 
did  then  and  there  except.**  The  plaintiff 
thereupon  prayed  for  a  writ  of  error  from  tbe 
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Supreme  Court  of  tbe  United  States,  which 
was  allowed  by  tbe  following  order  under  tha 
band  of  the  district  judge  and  entered  of 
record: 

'*  Tbe  plaintiff,  considering  itsslf  aggrieved 
by  the  rulings  of  said  court  in  the  said  case,  in 
which  final  judgment  was  rendered  at  the  May 
term,  1894,  to  wit.  on  May  80,  1894,  of  said 
circuit  court  held  at  tbis  place,  dismissing  the 
said  case  because  tbe  said  court,  in  its  opinion, 
did  not  haye  jurisdiction  thereof,  and  having 
on  tbe  thirtieth  day  of  May,  1894,  filed  its  biU 
of  exceptions,  and  having  on  this  day  filed  its 
assignment  of  errors  and  its  petition  praying 
for  a  writ  of  error  to  said  judgment  and  pro- 
ceedings to  the  Supreme  Court  of  tbe  United 
States  upon  tbe  said  question  of  jurisdiction, 
and  praying  that  said  writ  of  error  he  allowed 
it  to  the  said  Supreme  Court  of  tbe  United 
States,  and  that  a  full  transcript  of  tbe  record 
and  proceedings  in  said  cause,  duly  Authenti- 
cated, be  sent  to  said  Supreme  Court 

*'Now  on  this  day,  to  wit.  May  80,  1894.  it 
is  ordered  and  considered  by  this  court  that 
said  writ  of  error  be  allowed  and  awarded  at 
prayed  for,    .     .    ." 

On  Noyember  28, 1894,  at  a  subsequent  term 
of  the  court  to  *that  at  which  the  judg-  [326 
ment  dismissing  tbe  cause  for  want  of  jurisdic- 
tion had  been  entered,  the  Lehigh  company  ap- 
plied to  tbe  district  judge  holding  the  circuit 
court  for  tbe  western  district  of  Virginia  to 
enter  an  order  certifying  the  question  of  ju- 
risdiction to  the  Supreme  Court  of  the  United 
States  pursuant  to  the  5th  section  of  tbe  Judici- 
ary Act  of  March  8,  lb91 .  This  application  was 
denied  upon  tbe  ground  that  tbe  question  of  ju- 
risdiction had  already  been  sufficiently  certified, 
and  further  that,  if  not,  tbe  court  had  then  no 
power  to  enter  tbe  order  requested. 

The  Lehigh  Mining  &  Manufacturing  Com- 
pany appli^  to  this  coiurt  for  leave  to  file  a 
petition,  setting  forth  tbe  foregoing  facts  in 
substance,  for  a  mandamus  requiring  tbe  dis- 
trict judge  for  tbe  western  district  of  Yir- 
ffinia,  holding  tbe  circuit  court  of  tbe  United 
States  for  that  district,  to  certify  the  question 
of  jurisdiction  and  to  enter  the  order  tendered 
by  petitioner,  Noyember  28,  1894. 

Meitn,  B.  A.  Ayers,  J.  F,  BuUiti,  Jr„  R 
0.  Daie,  A.  L.  Pridemare,  B,  M,  FuUon  and 
J.  Q.  WhiU  for  petitioner. 

Messn,  T.  S.  Blair,  K  8.  K.  Morriton  and 
(7.  T.  Duncan,  in  opposition. 

Mr.  Ohirf  JuiUu  Fuller  delivered  the  opin- 
ion of  the  court: 

In  Maynard  y.  Heeht,  151 U.  B.  824  [88: 17»], 
we  held  that  in  the  instance  of  an  appeal  or 
writ  of  error  from  a  circuit  court  upon  tbe 
question  of  jurisdiction  under  Uie  5tb  section 
of  the  Judiciary  Act  of  March  8, 1891,  a  cer- 
tificate by  the  circuit  court  presenting  such 
Question  for  determination  was  required  in  or- 
der to  invoke  tbe  exercise  by  this  court  of  its 
appellate  jurisdiction.  Tbe  first  of  the  dx 
daBses  of  cases  described  in  that  section  in 
which  a  writ  of  error  or  appeal  could  be  taken 
or  brought  directly  to  this  court  from  tbe  cir- 
cuit court  was:  "In  any  case  in  which  the 
jurisdiction  of  the  court  is  in  issue;  in  such 
case  the  question  of  jurisdiction  alone  shall  be 
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3271 'certified  to  tbe  Supreme  Court  from  the 
court  Delow  for  decision. "  We  were  of  opiolon 
that  tbe  inteDtion  of  Congress  as  to  tbe  certifica- 
tion mentioned  in  tbat  section,  and  also  in  sec- 
tion six  in  relation  to  tbe  circuit  courts  of  ap- 
peals, was  to  be  arrived  at  in  tbe  light  of  tbe 
rules  theretofore  prevailing  in  reierence  to 
certificates  on  division  of  opinion.  Rev.  Stat. 
§§  650,  651,  652.  698,  687.  In  reference  to 
such  certificates  it  was  provided  that  tbe  point 
on  which  tbe  disagreement  occurred  should  be 
certified  during  the  trial  term,  and  it  is  argued 
tbat  by  analogy  the  certificate  of  the  circuit 
courts,  under  the  Act  of  March  8.  1891,  must 
also  be  made  at  the  term  at  which  tbe  final 
Judgment  or  decree  is  entered:  and,  moreover, 
that  as.  after  the  close  of  such  term,  the  par- 
ties are  out  of  court  and  tbe  litigation  there  at 
an  end,  the  court  has  no  power  to  grant  such 
certificate,  and  cannot  certify,  nune  pro  tune, 
if  no  such  certificate  was  made  or  intended  to 
be  made  at  the  term,  as  was  the  case  here. 
But  it  is  unnecessary  to  determine  how  this 
may  t>e,  as  we  think  the  district  judge  was 

Siite  right  in  holding  that  the  question  bad 
ready  lH»en  sufficiently  certified.  The  ques- 
tion involved  was  only  the  question  of  juris- 
diction, and  the  judgment  not  only  recited 
that  for  reasons  in  writing,  filed  as  part  of  the 
order,  the  court  consideml  that  it  bad  no  ju- 
risdiction of  the  case,  and  therefore  dismissed 
it  for  want  of  jurisdiction;  but  the  district 
judge  certified  in  the  bill  of  exceptions  tbat  it 
was  "held  that  the  court  did  not  have  juris- 
diction of  the  suit,  and  ordered  tbe  same  to  be 
dismissed;"  and.  In  the  order  allowing  the  writ 
of  error,  certified  in  effect  that  it  was  allowed 
"upon  the  question  of  jurisdiction." 

We  observed  in  United  States  v.  John,  ante, 
— ,  tbat  'Mhe  provision  that  anv  case  in  which 
the  question  of  jurisdiction  is  in  issue  may  be 
taken  directly  to  this  court,  necessarily  ex- 
tends to  other  cases  than  those  in  which  tbe 
final  judgment  rests  on  the  ground  of  want  of 
jurisdiction,  for  in  them  that  would  be  the 
sole  question,  and  the  certificate,  though  req- 
uisite to  our  jurisdiction  under  tbe  statute, 
would  not  be  in  itself  essential,  however  valu- 
able in  the  interest  of  brevity  of  record.  But  in 
such  other  cases,  the  reouirement  tbat  the  ques- 
328]  tion  of*  jurisdiction  alone  should  be  cer- 
tified for  decision  was  intended  to  operate  as  a 
limitation  upon  the  jurisdiction  of  this  court 
of  the  entire  case  and  of  all  questions  involved 
in  it,  a  jurisdiction  which  can  be  exercised  in 
any  other  class  of  cases  taken  directly  to  this 
court  under  section  five."  If  in  this  case  the 
jurisdiction  had  been  sustained  and  the  defend- 
ants had  preserved  tbe  question  by  certificate 
in  tbe  form  of  a  bill  of  exceptions  and  tbe 
cause  bad  subsequently  proceeded  to  a  final 
decree  against  them,  it  would  seem  tbat  they 
could  have  brought  tbe  case,  at  the  proper 
time,  on  the  question  of  jurisdiction  solely, 
directly  to  this  court,  although  not  compelled 
to  do  so. 

At  all  events,  where  the  question  is  certified 
ti  it  was  here,  we  think  the  requisition  of  the 
statute  sufficiently  oomplied  with. 
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JAMES  H.  BROWN,  Ftff.  in  Err.^ 

AMEIilA  WEBSTER 
(See  &  C.  Beporter^  ed.  888-8aaj 
Jurisdieiion  of  circuit  court. 

In  an  action  for  breach  of  warranty  of  title  of 
land,  interest  on  the  amount  plaintiff  pojd  for 
tbe  land  is  part  of  tbe  damairefi  to  be  reckoned  ia 
determining  whether  the  amount  in  oontrovenj 
is  sufllctont  to  give  the  circuit  ooort  jnriadictioife 

[No.  160.] 

Submitted  Jan.  16, 1896.  Decided Martk  4, 1S95. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  to  re- 
view a  judgment  for  the  plaintiff  for  danuM^es 
for  breach  of  warranty  of  title  to  luds  and 
eviction  therefrouL    Affirm^. 

Statement  by  Mr,  Justice  White: 
The  plaintm  below,  defendant  in  error, 
bought  in  1881  from  the  defendant  below, 
with  full  warranty,  a  tract  of  land,  tbe  pa^ 
cbase  price  of  which  was  $1200.  In  1886.  one 
Thomas  Hugh  sued  to  recover  the  land  in 
question,  averring  that  be  bad  a  superior  title 
to  tbat  which  had  been  purchased  and  ooo- 
veyed  as  above  stated.  This  action  culminated 
in  a  final  judgment,  ousting  the  defendant 
therein  from  the  propertv.  The  plaintiff  here, 
who  was  defendant  in  the  suit  in  ejectmeot. 
then  broui^ht  this  suit  in  the  Circuit  Court  (rf 
tbe  United  States  for  the  District  of  Nebraska, 
to  recover  the  sum  of  $6842.40  and  co«ti. 
The  alleged  cause  of  action  was  the  talc,  ibe 
'warranty,  and  the  eviction,  and  tbe  sum  [329 
above  mentioned  was  laid  as  the  amount  ot 
damages  claimed.  The  defendant  demurred, 
on  the  ground  that  the  court  bad  no  jurisdiction 
of  the  subject  of  the  action,  "for  that  it  appears 
on  the  face  of  said  amended  petition  tbat  tbe 
amount  in  controversy  herein  between  tbt 
plaintiff  and  defendant,  exclusive  of  interfsc 
and  costs,  does  not  exceed  the  sum  and  vtliw 
of  $1^000."  A  plea  was  subsequently  filed, 
but  by  order  of  the  court  was  stricken  from 
the  record.  The  demurrer  waa  overruled. 
After  answer  filed,  the  case  was  submitted  to 
the  court  without  the  intervention  of  a  jury; 
judgment  was  thereupon  rendered  for  tbe 
plaintiff  in  the  sum  of  $2080,  and  the  defend- 
ant brought  the  case  beie  by  error. 

Messn.  J.  H.  Blair  and  H.  (7.  Brome  for 
plaintiff  in  error. 

Mr.  Frank  W.  HaekeU  for  ieftodast 
in  error. 

Mr.  Juttioe  White  delivered  tbe  opinkw  of 
the  court: 

Tbe  only  error  complained  of  bare  ii  tbi 
absolute  want  of  jurisdiction  in  tbe  ooort  be> 
low,  which  it  is  asserted  fa  apparent  oo  tbs 
face  of  tbe  record.  The  argument  fa  tbat  tbs 
matter  in  dispute  did  not  exceed  ttOOO,  er 
clusiye  of  interest  and  coets,  and  oence  tbs 

NOTB.— ^  to  omoimC  iMcesmry  to  fflor  iHrMtotfi* 
In  eireutt  oourt  ooiet  prior  to  JLei  of  187$;  mmmi 
iMCMsary  $lmeo  Act  of  1876;  amomUim  ditpt^m 
note  to  Sohunk  v.  MoUna^  M.  *&  Oow  V:fML 
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alleged  want  of  Jurisdiction.  Tbe  dcmnDd  of 
tkef^aimiff  was  for  dumnges  in  tbe  sum  of 
|6000l  TUis  was  the  principal  controversy. 
Itisinnitted,  however,  tliat,  as  under  the  law 
of  Nebraska,  damages  in  rase  of  eviction  in- 
Tnlfed  responsibility  only  for  tbe  return  of  tbe 
price  with  intciest  ibercoo.and  tbe  price  here 
vasooly  $1200.  the  sum  in  controversy  could 
■oc  exceed  $2000  exclusive  of  interest.  That 
ii  to  say,  as  the  measure  of  tbe  damage  was 
price  and  interest,  tbe  price  being  below  $2000. 
tbe  Jarisdictional  amount  could  not  be  arrived 
tt  by  adding  the  interest  to  tbe  price.  This 
cnaiVntion  overlooks  tbe  elementary  distinc* 
tioD  between  interest  as  such  and  the  use  of 
•n  ioteresi  calculation  as  an  instrumentality  in 
trriving  al  the  amount  of  damages  to  be 
twardra  on  the  principal  demand.  As  we 
330]  have  said,  the*  recovery  sought  was  not 
tbe  price  mnd  interest  thereon,  but  the  sum  of 
the  damage  resulting  from  eviction.  All  such 
damage  was,  therefore,  the  principal  demand 
io  controversy,  although  interest  and  price 
and  other  things  may  have  constituted  some  of 
tbe  elements  entering  into  the  legal  unit,  the 
damage  which  the  party  was  entitled  to  re- 
cover. Whether,  therefore,  tbe  court  below 
considered  the  interest  as  an  instrument  or 
means  for  ascertaining  tbe  amount  of  the 
priacipal  demand,  is  wholly  immaterial,  pro- 
vided the  principal  demand  as  made  and  ascer- 
tamed  was  within  the  jurisdiction  of  the  court. 
Indeed,  the  confusion  of  thought  which  the 
assertion  of  want  of  juristiction  involves  is  a 
a  failure  to  distinguish  between  a  principal 
and  an  accessory  demand.  Tbe  sum  of  the 
principal  demand  determines  the  question  of 
jortadiction;  the  accessory  or  the  interest  de- 
mand cannot  be  computed  for  jurisdictional 
purposes.  Here  the  entire  damage  claimed 
was  tbe  principal  demand  without  reference 
to  tbe  constituent  elements  enterinir  therein. 
This  demand  was  predicated  on  a  distinct  cause 
»f  action — eviction  from  the  property  bought. 
Thus  considered,  tbe  attack  on  tbe  jurisdic- 
tioo  is  manifestly  unsound,  since  its  premise  is 
that  a  sum.  which  was  an  essential  ingredient 
io  tbe  one  principal  claim,  should  be  segre- 
gated therefrom,  and  be  considered  as  a  mere 
•ccessoiy  thereto.    Judgment  affirmed. 


THE  NATIONAL  BANK  OF  RONDOUT, 
NEW  YORK,  Appt, 

■      9, 

DAVID  R  SMITH,  in  his  own  right  and  as 
sorviving  copartner  of  D.  R.  SmiUi  &  Oom- 
paoy,  el  oL 

(Bee  S.  G.  BeporterHi  ed.  880-886J 

Final  decree— diemisBol  cf  appeal. 

L  Adecree  to  be  final  for  the  purposes  of  appeal 
must  leave  tbe  case  in  such  a  coodJtIOD  that  if 
there  be  an  aflirmanoe  in  this  court,  the  court 
below  will  have  nothinir  to  do  but  execute  the 
decree  it  has  already  entered^ 

KoTB.— Js  to  toftot  iM  ^^firuA  decree^  or  judament 
^daieor other  court  from  toMeh  appeal  Ifet,  see  note 
to  Gibbons  ▼•  Osden,  6: 801 


2.  In  an  action  by  judirment  oredtf  ore  to  set  aside 
deeds  as  fraudulent  and  to  apply  tbe  property  to 
tbe  payment  of  tho  debts,  where  several  of  tbe 
defendants  put  in  answers  to  tbe  oonaploint  and 
one  of  them  demurred  thereto,  and  his  demurrer 
was  sustained  by  tbe  court,  and  tbereupon  an 
appeal  to  this  court,  was  taken  from  the  Judg- 
ment sustaining  the  demurrer,  such  Judgment 
does  not  dipposc  of  tbe  whole  case  and  is  not 
flnai  and  tbe  appeal  therefrom  will  be  dismissed. 

[No.  113.] 

Argued  Dee.  IS,  1894,    Decided  Mareh  4, 1896, 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  District  of 
South  Carolina,  sustaining  a  demurrer  to  the 
complaint  in  an  action  brought  by  the  Na- 
tional Bank  of  Rondout,  New  York,  against 
David  R.  Smith  et  al,,  to  set  aside  certain 
judgments  and  sales  thereunder,  and  deeds  of 
the  united  States  marshal,  and  that  tbe  prop- 
erty be  sold  and  the  proceeds  applied  to  the 
payment  of  creditors.    Diemiseed, 

Statement  hy  Mr,  Chief  JueUee  Faller. 

This  was  a  hill  filed  by  the  National  Bank  of 
Rondout.  New  York,  against  David  R.  Smith, 
in  his  own  right,  and  as  *a  surviving  [33 1 
copartner  of  D.  R.  Smith  &  Company,  £.  P. 
Smith,  Thomas  R.  McGahan,  Daniel  0.  Stell- 
ing,  Moses  Brown  and  others,  composing  the 
firm  of  M.  Brown,  Sons  &  Company,  in  the 
Circuit  Court  of  tbe  United  States  for  the  Dis- 
trict of  South  Carolina,  alleging  that  the  bank 
recovered  a  judgment  in  that  court  December 
15,  1887,  against  D.  R  Smith,  surviving  co- 
partner of  D.  R  Smith  &  Company,  for  the 
sum  of  $18,844.74  and  costs  of  suit,  '*and  is 
entitled  to  recover  against  the  said  D.  R. 
Smith  as  surviving  copartner  of  D.  R  Smith 
&  Company  and  individually,  and  to  be  paid 
out  of  the  property  of  said  firm  and  out  of  tbe 
individual  property  of  said  David  R  Smith, 
above  named  sum,  with  interest  on  the  said 
debt."  It  was  then  averred  that,  April  27, 
1886,  judgment  was  recovered  in  said  circuit 
court  by  default  for  $9897.17  in  favor  of 
Daniel  C.  Stelling,  a  citiztn  of  the  state  of 
Qeorgia,  against  tbe  firm  of  D.  R  Smith  & 
Company,  on  service  of  process  on  D.  R. 
Smith:  and  that  on  the  same  day  judgment 
was  rendered  by  default  for  $1446.88  in  fa- 
vor of  M.  Brown  Sons  &  Company,  citizens 
of  Pennsylvania,  against  D.  R  Smith  &  Com- 
pany on  service  oi  process  on  D.  R  Smith; 
that  executions  were  issued  on  these  judg- 
ments and  delivered  to  the  United  States  mar- 
shal for  the  district  of  South  Carolina.  April 
28, 1885;  were  levied  April  80, 1885,  and  cer- 
tain tracts  of  timber  lands,  and  a  steam  saw- 
mill, engines,  boilers,  etc.,  sold  thereon  at 
about  one  tenth  the  value  of  the  property  to 
one  Thomas  R  McGkthan,  and  a  deed  of  con- 
veyance made  to  him  September  7,  1885;  that 
immediately  thereafter  Mis.  E.  P.  Smith,  the 
wife  of  D.  R  Smith,  was  put  in  possession  by 
McGahan.and  has  been  using  the  property,  and 
in  the  actual  perception  of  the  rents  and 
profits  thereof  in  collusion  with  her  husband 
and  McGahan  from  tbe  day  of  the  sale  on  ex- 
ecution to  the  time  of  tbe  filing  of  the  bill. 
The  bill  further  alleged  that  the  causes  of  ac- 
tion upon  which  the  Judgment  in  favor  of 
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StelliD^  purported  to  bave  been  recovered  were 
a  note  and  eight  drafts  of  D.  R.  Smith  & 
Company,  payable  to  the  order  of  Claussen  & 
Company,  and  Indorsed  by  the  payees  in  blank; 
that  the  record  in  Stellin^  s  action  did  not  show 
who  composed  the  firm  of  Claussen  &  Company 
3321  or  the  citizenship*  of  the  meml)er9  of 
that  mm,  and  that  they  were  citizens  of  South 
Carolina;  that  the  catises  of  action  upon  which 
the  judgment  in  favor  of  M.  Brown,  Sons  & 
Company  purported  to  have  been  recovered 
were  a  certain  note  and  drafts  of  D.  R.  Smith 
&  Company  payable  to  the  order  of  £.  Bates 
&  Company,  and  by  the  latter  indorsed,  and 
that  in  that  action  the  names  of  the  members  of, 
Bates  &  Company  and  tbeir  citizenship  were 
not  shown  of  record, but  that  they  were  citizens 
of  South  Carolina;  that  McGahau  was  a  member 
of  the  fiirm  of  Bates  &  Company,  and,  on  in- 
formation, that  they  were  the  real  owners  of  snld 
note  and  drafts.  The  bill  charged  thatiuris- 
diction  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina  in  the 
two  actions  in  which  these  judgments  wexe  re- 
covered was  attempted  to  be  obtained  by  plain- 
tiffs in  said  actions  by  suppressing  the  fact 
that  the  payees  in  the  notes  and  drafts  were 
citizens  of  the  same  state  as  the  makers  thereof, 
and  that  judgments  by  default  was  suffered 
by  D.  R  Smith  in  favor  of  these  plaintiffs  by 
collusion  with  them  "and  with  a  view  to  the 
proteoUon  of  the  property  of  said  D.  R  Smith 
against  his  other  creditors  and  to  defeat  their 
just  righu."  The  bill  prayed  that  the  judg- 
ments, the  sales  thereunder,  and  the  deed  or 
deeds  of  the  United  States  marshal  be  set  aside 
and  declared  null  and  void;  that  a  receiver  be 
appointed;  an  account  decreed:  the'property  be 
sold  and  the  proceeds  applied  to  the  payment 
of  liens  thereon  according  to  their  priority, 
the  unsecured  creditors  of  D.  R  Smith  & 
Companv  out  of  the  balance,  and  the  creditors 
of  the  individual  partners  out  of  their  indi- 
vidual property;  and  for  general  relief. 

A  copy  of  the  deed  of  the  marshal  was  an- 
nexed to  the  bill  as  an  exhibit,  which  recited 
the  levy  of  both  executions,  the  sales  thereun- 
der of  certain  tracts  of  lands,  buildings  and 
improvements  ("except  the  steam  saw  mill, 
with  engines,  boilers,  and  all  appurtenances 
belonging  thereto,  known  as  Smith's  Mills") 
and  conveyed  said  lands,  etc.,  to  McGaban. 

Answers  were  filed  to  the  bill  by  M.  Brown, 
Sons  &  Company,  Thomas  R  McGahan,  D. 
333]  *R  Smith,  and  E  P.  Smith,  and  repli- 
cations thereto.  Defendant  Daniel  C.  Stelling 
filed  a  general  demurrer,  which,  having  been 
heard,  was  sustained  by  the  court,  and  com- 
plainant prayed  an  appeal  to  this  court  as  set 
forth  in  the  opinion.  Citation  was  issued  to 
all  the  defendants  returnable  on  the  first  Mon- 
day of  May.  1891,  and  service  accepted  for 
McGahan,  Stelling,  D.  R  and  E.  P.  Smith, 
but  not  on  behalf  of  the  members  of  the  firm 
of  M.  Brown,  Soot  &  Company,  and  they  were 
not  served. 

Mr,  Theodore  O.  Barker  for  appellant 
Mr,  Henrx  A.  H«  Smith  for  appelleei. 

Mr.  Chirf  Jvttiee  Fuller  delivered  the  opin- 
ion of  the  court: 
A  decree  to  be  final  for  the  purpoaes  of  ap- 
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peal  must  leave  the  case  in  such  a  oonditfott 
that  if  there  be  an  affirmance  in  this  court,  the 
coiut  below  will  have  nothing  to  do  but 
cute  the  decree  it  has  already  entered.    Dain 
▼.  KendaU,  1 19  U.  S.  53  [30:  805) .    In  t  his 
the  record  contains  no  decree  disposing  of  the 
case  as  to  all  the  parties.    The  OTdem  were  as 
follows:    December   8,    1800:    "This    cause 
having  come  on  to  be  heard  at  the  November 
term,  1890,  upon  the  demurrer  of  Daniel  C. 
Stelling  to  the  bill  of  complaint  bereio.  and 
counsel  on  both  sides  having  been  heard:     It 
is  thereupon  adjudged  and  decreed  that  the 
said  demurrer  be  sustained.'*    On  the  same  day 
the  following  appears:    "The  complaiomiit  in 
the  above  entitled  cause  having  in  open  court, 
at  the  present  term  of  this  court,  prayed  that 
an  appeal  be  allowed  to  it  from  the  Judn^nicnt 
of  this  court  sustaining  the  demurrer  of  Daniel 
C.  Stelling,  defendant,  and  dtsmissini^  the  bill: 
It  is  ordered  that  said  appeal  be  allowed."    On 
March  14, 1891,  the  appeal  was  perftxrted  as  to 
Stelling  by  giving  a  bond  in  the  sum  of  ^fViO 
running  to  Stelling,  and  reciting  that  lately  at 
a  regular  term  of  the  circuit  court  "a  decree 
was  rendered  against  the  said  com  plain  sot  oo 
the  demurrer  <^  said  Daniel  0.  Steliiog,  dis- 
missing said  bill  against  the  said  defendant, 
Daniel  C.  Stelling,  and  the  said  complainant 
having  obtained  leave  to  appeal  to  the  bupreme 
Court  of  the  United  States  from  said  decree,  "etc. 
The  *errors  assigned  are  to  the  action  of  [334 
the  circuit  court  'in  sustaining  the  demurrer 
of  defendant  Daniel  C.  Stelling  and  in  di^misi- 
ing  the  bill  as  to  said  DaniefC.  Stelling,  de> 
fendant."    And  appellant's  counsel  designated 
f<mong  the  parts  of  the  record  neces-^ary  for 
me  consideration  of  the  errors  upon  which  be 
intended  to  rely:    "The  decree  of  the  circuit 
court  sustaining  the  demurrer  and  dismis^nc 
the  bill  of  complaint  as  to  Daniel  C.  Sielline Z* 

So  far  as  appears  the  case  stands  at  is»ua 
below  as  to  the  defendants  other  than  Stelliog, 
and  the  whole  cause  has  not  been  finally  (u- 
termined  in  the  circuit  court.  It  cannot  he  di- 
vided so  as  to  bring  up  successively  diniod 
parts  of  it,  and  the  decree  la  not  a  final  decree. 

It  may  be  that  if  the  order  of  the  circuit 
court  were  affirmed  appellant  would  abaodoo 
further  effort  against  the  other  defendants, 
while  it  is  clear  enough  that  if  the  order  wefs 
reversed  the  case  would  be  proceeded  in  agaioit 
them  all;  but  it  is  useless  to  speculate  on  tbt 
subject,  as  this  appeal  manifestly  falls  wltbia 
the  general  rule. 

In  MendenhaU  t.  HaU,  184  U.  &  6S» 
[88: 10121.  the  suit  was  brought  by  MendenbaB 
against  Clark  N.  Hail  and  Charles  P.  HaR 
Charles  F.  Hall  demurred  and  filed  a  special 
plea  to  the  bill.  Clark  N.  Hall  also  demurred. 
The  demurrer  and  plea  of  Charles  F.  Hall  were 
both  sustained,  and  by  a  decree  entered  May 
18. 1886,  the  bill  was  dismissed  as  to  him.  Tbs 
demurrer  of  Clark  N.  Hall  was  overruled,  sad 
he  answered,  and  the  cause  went  to  decree 
against  him  April  14,  18^6.  An  appeal  wu 
taken  to  this  court  bV  the  plaintiff,  who  exe- 
cuted an  appeal  bond  which  ran  *Ho  the  d^ 
fendants."  Charles  F.  Hall  was  not  served 
with  notice  of  the  appeal,  and  when  the  cats 
was  reached  on  our  aocket  and  that  fact  sp* 
peared,  a  citation  was  directed  to  be  aerved 
upon  him,  or»  if  be  was  dead,  upon  bis  repcs- 
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KotttiTe.  The  citatioD  was  execoted  upon  bit 
widow,  who  was  also  administratrix  of  bis  es- 
tate. On  the  argument  here,  it  was  suggested 
Ibat  DO  appeal  bad  l)een  taken  as  to  Cbarles  F. 
HtU,  tod  that  tbis  court  was  without  jurisdic- 
tioo  o?er  the  case  as  to  him,  but  we  held  that 
dw  appeal  brought  before  us  not  only  the  final 
decree  of  1886,  but  also  that  of  1885,  sustaining 
335]  *tbe  demurrer  and  plea  of  Charles  F. 
Hall  and  dismissing  the  suit  as  to  him,  and  that 
ft  was  not  necessary  to  take  an  appeal  from  the 
latter  order  until  after  the  whole  case  was  de- 
lennined  in  the  court  below. 

Iq  urn  V.  Chicago  d:  E.  R,  Co..  140  U.  8.  52 
rS5:  831],  a  decree  had  been  rendered  June  8, 
1885,  dismissing  a  bill  as  to  certain  parties  for 
waot  of  equity,  and  denying  relief  to  com- 
plaioaot  upon  all  matters  and  things  in  con- 
troTersy  except  as  to  an  amount  of  money  paid 
t^  one  of  the  defendants,  and  for  the  purpose 
Of  ascertaining  that  amount  the  case  was  re- 
taiofd  at  to  some  of  the  defendants,  which 
finally  resulted  in  a  decree,  July  14.  1887.  at 
to  that  severable  matter.  It  was  held  that, 
oader  these  circumstances,  the  decree  of  June 
8,  ISKi.  was  a  final  decree  as  to  all  matters  de- 
termioed  by  it,  and  that  its  finality  was  not 
affected  by  the  fact  that  there  was  left  to.  be 
determined  a  further  severable  matter,  in  re- 
•pect  of  which  the  case  was  retained  only  as 
against  the  partes  interested  in  that  matter. 
kn  appeal  had  been  prayed  from  the  decree  of 
Jaoe  8,  1S85,  but  the  transcript  of  the  record 
not  having  been  filed  here  at  the  next  term  after 
the  appeal  was  taken,  it  was,  on  motion,  dls- 
misned.  HiU  ^  Chicago  A  E,  B.  Co.  129  D. 
B.  170  [32:  «51]. 

Tbis  decree  cannot,  however,  be  brought 
within  the  exception  created  by  the  peculiar 
drcumstances  of  that  case. 

As  the  order  upon  the  demurrer  did  not  dis- 
pose of  the  whole  case,  the  decree  is  not  final, 
aod  we  cannot  entertain  Jurisdiction. 

Appeal  dismuMd. 


WILLIAM  J.  CONNELL  et  al.,  Appti,, 

JOHN  A.  SMILEY. 

(See  8.  C  Reporter^  ed.  88&-318.) 

Banotid  cf  eauBe^-quution  oj  jurisdiction — 
retencU. 

L  Neither  the  party  who  petitioned  for  the  ra- 
moTal  of  a  cause  trom  a  state  court  to  a  Federal 
court,  nor  a  party  who  consented  to  aod  partld- 

KoTB.— jla  ia  removal  cf  eouaea,  imd^r  Act  of  1876. 
cUigauMp^  see  note  to  Meyer  v.  Delaware  R.  Ck>n8tr. 
Oo.25c8nL 

Am  to  remooal  hy  one  of  two  or  nwre  defendante; 
wparable  eontroveniee.  see  note  to  Sloane  v.  Ander- 

At  to  rtmowU  of  eaium$  from  ttate  to  Federal  eourte 
vftere  UwUed  StaUe  ConetUution.  Act  of  Congrece. 
w  treaty  eomee  in  queetion.  see  note  to  Little  York 
Odd  Wash,  ft  W.  Co.  v.  Keyee,  U:  66S. 

Am  to  cMl  rigMa;  removal  of  eaveea;  %chen  denied. 
see  note  to  avll  Rights  Cases,  27: 88& 

Aticremovalof  aetione aoftinet ogleers;  Bev. StaL 
I M,  see  note  to  Davis  ▼.  South  Carolina*  97:674. 
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pated  to  the  removal,  oan  raise  the  objection 
'  that  the  petition  for  removal  was  not  filed  in 
time. 

2.  The  question  of  JnrisdiotlOD  of  this  court,  and 
the  court  from  which  the  record  oomes,  this 
court  will  determine  for  Itself,  even  when  not 
otherwise  suggested. 

8.  Where  the  record  does  not  purport  to  contain 
all  the  evidence  nor  disclose  whether  there  was 
such  separable  controversy  as  was  capable  of  re- 
moval,  but  the  petition  for  removal  was  sutficieot, 
this  court  will  not  reverse  the  Judirment  on  the 
ground  that  the  cause  was  not  rightfully  trans- 
ferred. 

[No.  14.] 

Submitted  Jan.  ti,  1896.       Decided  March  4, 

1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Nebraska,  in  favor  of  the  plsintiff,  John  A. 
Smiley,  against  William  J,  Council,  Frederick 
H.  Lay,  and  Herbert  M.  Tenney,  quieting  the 
title  to  eighty  acres  of  land.  The  two  last 
named  defendants,  intervened  in  the  cause. 
Aprmed, 

Statement  by  Mr.  Chief  Jmiioe  Faller: 
*This  was  an  action  originally  brought  [336 
March  16,  1887,  by  John  A.  Smiley,  a  citizen 
of  Nebraska,  against  William  J.  Counell,  als  > 
a  citizen  of  that  state,  in  the  district  court  )f 
Douglas  count V,.  Nebraska,  to  quiet  title  to 
eighty  acres  of  land.  The  petition  alleged  that 
the  plaintiff  made  a  deed  of  the  tract  in  which 
a  proposed  corporation  was  named  as  grantee, 
which  was  deposited  in  escrow  to  be  delivered 
when  the  corporation  was  fully  orpnizcd  and 
certain  stock  issued  to  plain tifiT;  that  the  cor- 
porate enterprise  was  abandoned,  but  the  deed, 
contrary  to  intention  was  without  plaintiff's 
knowledge  or  consent,  was  placed  ou  record; 
that  one  Frederick  Lay  recovered  judgment 
against  the  corporation,  and  the  land  was  sold 
on  execution  issued  thereon,  and  bid  in  by 
Lay's  attomevs,  one  of  whom  was  Connell, 
and  conveyed  by  the  sheriff  to  them,  and  by 
Connell's  associate  to  him;  that  plaintiff  was  in 
ignorance  of  this  until  long  after;  that  the  cor- 
poration had  reconveyed  and  that  Lay  had  as- 
signed the  judgment  and  quitclaimed  any  in- 
terest thereunder  to  him.  The  specific  prayer 
was  that  the  court  might  decree  "that  said 
Connell  took  no  interest  in  said  land  b^  reason 
of  said  sale  upon  execution  issued  on  said  judg- 
ment; that  the  said  sheriff's  deeds  be  set  aside 
and  the  title  to  said  land  be  quieted  in  plain- 
tiff." On  the  eighteenth  of  June,  1887,  a  mo- 
tion was  filed  in  the  cause  by  W.  J.  Connell  as 
attorney  for  Herbert  M.  Tenney,  which  read: 
*'And  now  comes  Herbert  M.  Tenney  and 
hereby  represents  that  he  has  and  at  the  time 
of  the  commencement  of  this  action  did  have 
an  interest  in  the  property  in  controversy  here- 
in, and  he  therefore  asks  to  be  made  a  party 
defendant,  and  so  allowed  to  file  an  answer 
herein  and  defend  his  said  interest."  The 
record  shows  on  the  same  day  an  order  in  these 
words:  "On  motion  and  for  good  cause  shown, 
it  is  ordered  that  F.  H.  Lay  be,  and  he  hereby 
is,  made  a  party  defendant  in  tbis  action  and  is 
allowed  to  file  an  answer  herein  within  twenty 
days."  The  answer  of  defendant  Connell  was 
*filed  July  7,  1887,  setting  forth  among  [337 
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other  things '  'but  prior  to  coromeDcemenl  of  this 
action  a  portion  of  said  premises  was  conveyed 
by  deed  to  Herbert  M.  Tenney  and  P.  H.  Lay, 
who  now  claim  to  be  the  owners  of  the  prem- 
ises so  conveyed."  On  the  same  day  Lay  and 
Tenney.  by  their  attorney,  Connell,  filed  their 
petition  and  bond  for  removal  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Nebraska.  The  petition  stated :  "Your  peti- 
tioners, Frederick  H.  Lay  and  Herbert  M. 
Tenney,  defendants  in  the  above  entitled  suit, 
respectfully  show  to  the  court  that  at  this  time 
and  at  the  commencement  of  this  action  and 
for  a  long  lime  prior  thereto  the  said  Fred- 
erick H.  Lay  was  and  is  a  citizen  of  the  state 
of  Colorado,  and  the  said  Herbert  M.  Tenney 
was  and  is  a  citizen  of  the  state  of  Ohio.  Your 
petitioners  further  show  that  the  said  John  A. 
Smiley,  plaintiff,  is  a  citizen  of  the  state  of 
Nebraska,  and  at  the  time  of  the  commence- 
ment of  said  suit  was  a  citizen  of  the  state  of 
Nebraska,  and  further  say  that  the  amount  in 
dispute  in  said  action  exceeds  the  sum  of 
$1^000.00,  exclusive  of  costs,  and  in  fact  ex- 
ceeds the  sum  of  $10,000.00,  exclusive  of  costs, 
and  that  each  of  said  parties  own  and  claim 
separate  and  distinct  portions  of  said  land." 
Attached  was  the  affidavit  of  Council  *'that  he 
is  the  attorney  for  the  above  named  defendants, 
Frederick  a.  Lay  and  Herbert  M.  Tenney, 
and  that  the  facts  contained  in  the  foregoing 
petition  are  true."  The  bond  was  signed  bv 
Lay  and  Tenney  by  their  attorney,  Connell. 
Thereupon,  August  8,  1887,  an  order  for  re- 
moval was  entered,  which  concluded:  "And 
by  consent  of  parties  the  said  cause  is  removed 
as  to  said  defendant  Connell,  as  well  as  to  the 
other  defendants."  The  plaintiff  thereupon 
filed  in  the  circuit  court  his  petition  for  leave 
to  file  an  amended  and  supplemental  bill,mak- 
ing  Tenney  and  Lay  defendants,  which  leave 
was  granted,  and  an  amended  and  supplemen- 
tal bill  filed  accordingly  against  Connell,  Ten- 
ney, and  Lay.  This  bill  averred  that  after  the 
fihng  of  the  original  bill,  "the  defendant  Con- 
nell signed  and  acknowledged  two  deeds  pur- 
porting to  convey  to  each  of  said  defendants 
Lay  and  Tenney  a  portion  of  your  orator's 
said  land,  and  caused  the  said  deeds  to  be  re- 
338]  *corded  in  the  office  of  the  county  clerk  of 
said  county.  Said  deeds  bear  a  date  previous  to 
the  filing  of  your  orator's  said  bill:"  that  there- 
after the  defendants  Tennev  and  Lay  by  their 
attorney,  the  defendant  Cfonnell,  applied  to 
said  district  court  to  be  admitted  as  defendants 
in  the  suit,  and  on  the  18th  of  June,  1887,  of 
the  May  term  were,  by  said  court,  so  admitted. 
It  was  further  alleged  that  on  July  7.  1887, 
actions  of  ejectment  had  been  commenced 
against  plaintiff  by  Lay,  Tenney,  and  Connell. 
severally,  to  obtain  possession  of  portions  of 
the  land  in  dispute. 

February  15.  1888,  Tenney  answered  the 
amended  Dill*of  complaint,  stating,  among 
other  things,  that  he  "admits  that  said  defend- 
ant Connell  by  deed  to  this  defendant  and  to 
•aid  defendant  Lay  conveyed  the  portions  of 
said  land  in  said  bill  of  complaint  oescribed  as 
having  been  so  conveyed;  but  this  defendant 
denies  that  said  deeds  were  made  after  the  fil- 
ing of  said  bill,  but,  on  the  contrary,  the  de- 
fendant charges  that  said  deeds  were  made, 
executed,  and  acknowledged  on  the  day  which 
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they  bear  date."  On  the  same  day  the  answer 
of  Connell  to  the  amended  bill  was  filed,  and 
on  February  22  the  answer  of  Lay,  containing 
similar  allegations.  Replications  were  filed  to 
these  answers,  and  the  cause  was  subsequently 
heard  and  a  decree  rendered  in  favor  of  the 
complainant  with  costs,  it  beio^  stated  at  the 
foot  of  the  decree:  "To  the  jurisdiction  of  the 
court  to  render  a  decree  herein  the  aaid  re- 
spondents object,  and  to  which  several  find- 
ings and  each  thereof  and  to  which  said  decree 
the  said  respondents  except  and  pray  an  appeal, 
which  is  hereby  allowed,  etc  An  app^  was 
sulisequently  prosecuted  to  this  court 

Mr,  William  J.  Connell,  appellant,  prv  «l 
Mr.  William  J.  Biyan  for  appellee. 

Mr,  (7^»<fJt/«<iee  Fuller  delivered  the  opin- 
ion of  the  court: 

On  behalf  of  appellants  briefs  are  submitted 
for  appellant  Connell  only,  and  his  contention 
is  that  the  decree  should  be  'reversed  [331^ 
and  the  cause  remanded  with  a  direction  to  re> 
mand  it  to  the  state  court,  l)ecause  improperij 
removed  to  the  circuit  court 

The  grounds  urged  are  that  Tenney  and  Lit 
were  intervenors  deriving  title  from  •  Conneu. 
the  original  defendants;  that  they  were  pur- 
chasers pendente  lite  because  their  deeds  were 
not  delivered  or  were  not  recorded  prior  to  tlie 
commencement  of  the  suit;  that  tbey  tber^ 
fore  were  not  entitled  to  remove  because  Coe> 
nell  was  not;  that  the  application  was  made  toe 
late:  and  that  tbere  was  no  separable  contn>> 
versy  as  to  petitioners  capable  pf  removal. 

iVhether  the  petition  for  removal  was  filed 
in  time  it  is  immaterial  to  con^id'-r,  as  neither 
Tenney  nor  L«y.  who  petitioned  for  removal, 
nor  Connell.  who  consented  as  a  party  and 
participated  as  their  attorney,  can  n<»w  nit«e 
the  objection.  Ayen  v.  Watson,  113  U.  &  594 
[28:  10031;  Gerlingy.  RtUinwrt  d  O,  K  0§. 
151  U.  8.  673  [38:  311], 

By  the  second  section  of  the  Act  of  March 
8,  1887,  as  corrected  by  the  Act  of  August  13, 
18H8.  it  was  provided:  "And  when  in  any  »uit 
mentioned  in  this  section  there  shall  be  a  con- 
troversy which  is  wholly  between  dtiteos  of 
different  states,  and  which  can  be  fully  dete^ 
mined  as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  la 
s  irb  controversy  may  remove  Miid  suit  into  the 
circuit  court  of  the  United  States  for  the.prop  r 
district"  (25  Stat  at  L.  483,  chap.  >M)  aod 
by  the  fifth  section  of  the  Act  of  March  8. 1875, 
"  that  if.  in  any  suit  commonce<i  in  a  circuit 
court  or  removed  from  a  state  court  to  a  cirrait 
court  of  the  Unitcfl  States,  it  shall  appear  to 
the  satisfaction  of  said  circuit  court,  at  any 
time  after  such  suit  bns  been  brought  or  r^ 
moved  thereto,  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or  coniro- 
ver5iy  properly  within  the  jurisdiction  of  nid 
circuit  court,  or  that  the  parties  to  said  mH 
have  been  Improperly  or  collusively  made  or 
joined,  either  as  plaintiffs  or  defendants  for 
the  purpose  of  creating  a  case  cognizahle  or 
removable  under  this  Act,  the  said  drcoil 
court  shall  proceed  no  further  therein,  bat 
shall  dismiss  the  suit  or  remand  It  to  the  coort 
from  which  it  was  removed  as  lusticc  noar  re- 
quire,*  and  shall  make  such  oraer  as  to  [340 

150  r.  !l 


1^ 


Paijikb  y.  Village  of  Cokkctg. 


840-843 


C0iti  ts  dull  be  just."    18  Stat,  at  L.  470, 472, 
cbfl^  187»  %  5. 

Aind  ODce  *'oq  every  writ  of  error  or  appeal, 
ttie  first  and  fnndameDtal  question  is  that  of 
jorndictioo.  first,  of  this  court,  and  then  of 
the  ooort  from  which  the  record  comes,  this 
oQestkm  the  court  is  bound  to  ask  and  answer 
for  itadf,  even  when  not  otherwise  suggested, 
ud  without  respect  to  the  relation  of  the 
pwtkfl  to  it"  Mansfield,  0.  db  L,  M,  R.  Co.  y, 
»M»,  111  U.  8.  879.  382  [28:  462. 468]. 

If  plaintiff  had  brought  tliis  suit  in  the  state 
court  against  Tcnney  or  Lay  alone  in  respect  of 
tbe  particular  parcel  of  land  claimed  by  either, 
md.  on  proper  petition,  tbe  defendant  had  re- 
moTfd  tlie  case  to  the  circuit  court,  where  it 
kad  thereupon  gone  to  decree  against  him,  he 
could  not  have  procured  a  reversal  on  the 
groaiid  of  want  of  jurisdiction  of  the  circuit 
court  unless  the  record  had  disclosed  that  Con- 
Ddl  was  an  indispensable  party  and  Equity 
Bale  47  inapplicable,  in  which  case  this  court 
mi^t  have  reversed  the  decree  and  directed  a 
dismissal  of  the  suit. 

As  remarked  in  f^uiwiUe  db  JT.  R,  Co,  v.  Ide, 
114  U.  8. 52, 56  (29:  63, 64]:  "  Separate  answers 
bj  tbe  several  aefendunts  sued  on  joint  causes 
A  anion  may  present  different  questions  for 
d^ermiaation,  but  they  do  not  necessarily  di- 
vide tbe  suit  into  separate  controversies.  A 
defendant  has  no  right  to  say  that  an  action 
shall  be  several  which  a  plaintiff  elects  to  make 
jonit.  Smiih  v.  RineB,  2  Sumo.  848.  A  sep- 
arate defense  may  defeat  a  joint  recovery,  but 
it  canoot  deprive  a  plaintiff  of  his  right  to 
prosecute  his  own  suit  to  final  determination 
ID  bis  own  way.  The  cause  of  action  is  the 
•object- matter  of  the  controversy,  and  that  is 
for  all  tbe  purposes  of  the  suit  whatever  the 
plauiiifT  declares  it  to  be  in  his  pleading." 
Bot  where  a  plaintiff  has  brought  suit  against 
a  sole  defendant,  and  others,  interveninsr, 
claim  several  interests  in  the  subject-matter, 
ioTolring  separate  defenses  as  to  such  interests, 
spparable  controversies  might  be  held  to  exist 
IB  to  them,  although  the  developments  in  the 
after  progress  of  the  case  might  show  they 
were  not  such. 

Plaintiff  brought  his  suit  seeking  relief  as 
341  ]  against  Connell*alone.  Tenney  and  Lay 
ioterrened,  claiming  to  be  owners  of  distinct 
portions  of  the  tract,  and  removed  the  suit  on 
the  ground  that  the  controversy  as  to  each  of 
them  was  separable,  and  according  to  Barney 
V.  Latham,  103  U.  8.  205  [26:  514J;  Brooks  v. 
Clark,  119  U.  8.  502.  512  [30: 482,  485],  the 
wbole  case  was  removed,  the  record  here  add- 
tag  that  the  removal  as  to  Connell  was  "  by 
eonseot  of  parties."  It  is  now  said  there  was 
DO  separable  controversy  because  the  contro- 
versy indicated  could  not  be  fully  determined 
as  between  Tenney  and  Lay,  or  either  of  them, 
and  tbe  plaintiff  without  the  presence  of  Con- 
cell  This,  however,  if  so,  did  not  appear  at 
the  time  of  the  removal,  and  whether  it  did  af- 
terwards in  such  wise  that  it  became  the  duty 
of  tbe  circuit  court  to  remand  the  cause  be- 
cause not  really  and  substantially  involving  a 
dispute  or  controversy  not  properly  within  its 
jurisdiction,  if  determinable  on  other  consid- 
eratioDs. 

Appellants  do  not  deny  that  the  petition  for 
rcmoYal  was  presented  m  good  faith,  and,  al- 
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thou/zh  it  left  much  to  be  desired  in  the  way 
of  fulness  and  accuracv,  it  set  up  a  separable 
controversy,  which  might  have  involved  the 
defense  of  bona  fide  purchase  for  value  with- 
out notice,  and  apparently  could  have  been 
fully  determined  as  between  them  and  the 
plaintiff,  even  in  the  respect  of  the  proceedings 
on  execution,  in  the  absence  of  Connell,  who 
cannot  be  allowed  to  say  that  his  claim  to  the 
remaining  portion  of  the  land  would  have 
been  legally  affected  by  such  determination. 
The  question  before  us  is,  therefore,  whether 
it  appeared  on  the  hearing  that  no  such  sep- 
arable controversy  really  and  substantially  ex* 
isted,  and  that  the  circuit  court  erred  in  not 
remanding  the  case.  The  cause  was  heard 
upon  the  merits.  The  record  does  not  purport 
to  contain  all  the  evidence,  and  most  of  the 
depositions  and  the  exhibits  are  omitted  in 
printing  by  designation  of  appellant  under 
Rule  10.  There  is  evidence  tending  to  show 
that  Connell  conveyed  some  twenty  acres  to 
Lay  at  or  about  the  time  of  a  settlement  be- 
tween them,  but  the  deeds  to  Lay  and  to  Ten- 
ney do  not  appear.  Whether  as  matter  of  fact 
Tenney  and  Lay  were  purchasers  pendente  lite, 
or  the  controversy  as  to  them  was  not  separable, 
is  not  so  disclosed  as  to  compel  the  *re-  [343 
versal  ofthe  decree  at  the  instance  of  appel- 
lants, and  in  spite  of  the  position  they  occupied 
to  the  contrary.  It  is  suggested  that  the  prin- 
ciples in  relation  to  separable  controversies  were 
not  so  well  understood  in  1887  as  at  this  date, 
and  except  for  that  appellants  would  not  have 
attempted  to  remove  the  cause;  but  the  petition, 
though  imperfect,  was  sufficient  to  accomplish 
the  result  of  forcing  appellee  into  the  circuit 
court,  and  we  find  ourselves  at  liberty  to  de- 
cline to  deprive  him  of  his  decree  on  the  ground 
that  the  cause  was  not  rightfully  transferred. 
Decree  affirmed. 


CYRUS  P.  PALMER,  Appt., 

V. 

VILLAGE  OF  CORNINQ. 

(See  8.  C.  Beporter^s  ed.  £43-647.) 

Intalid  patent. 

The  appliance  patented  hy  letters  patent  No. 
184,078,  dated  January  21, 1878,  to  Henry  W.  Clapp 
for  an  improvement  in  gratings  for  sewer  inlets, 
does  not  involve  invention. 

[No.  187.] 
Argued  Jan.  8,  P,  1896,    Decided  March  ^, 

189$. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Stales  for  the  Northern  Dis- 
trict of  New  York,  dismissing  a  suit  in  equity 
brought  by  Cryus  P.  Palmer,  plaintiff,  against 
the  village  of  Corning,  defendant,  for  the  in- 
fringement by  defendant  of  a  patent  issued  to 
Henrv  W.  Clapp,  January  21,  1873,  No.  184,- 
978.  for  an  **improvement  in  gratings  for  sewer 

Non.— -4.a  to  OBSiirnmenli  of  patents,  tTieIr  coii- 
structUm  and  effect;  licenses  to  we  patents;  royalties, 
see  note  to  Balzell  v.  Dueber  Watoh  Case  Mfg.  Co. 
87:  749. 

As  to  anticipation  qf  patents;  prior  patents  and 
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iolets,"  which  patent  has  been  aadgned  to 
plaintiff.    Affirmed, 

The  facts  are  stated  In  the  opinion. 

Mr.  Edwin  H.  Bisley  for  appellate. 

Mr,  Geo.  T*  Spencer  for  appellee. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  sole  qaestion  in  this  case  is  whether  the 
appliance  to  which  the  plaiotiff  in  error  claiins 
the  rights  of  a  patentee  under  the  grant  of  let- 
ters patent  No.  184,97b,  bearing  date  January 
21,  1873,  issued  to  his  assignor,  involves  inven- 
tion, or  is  simply  a  manifestation  of  mechani- 
cal skill. 

•  There  is  no  doubt  that  in  this,  as  in  all  simi- 
lar cases,  the  letters  patent  are  prima  facie 
evidence  that  the  device  was  patentable.  Still, 
we  are  always  required,  with  this  presuniption 
in  mind,  to  examine  the  question  of  invention 
tel  non  upon  its  merits  in  each  particular  case. 
In  the  present  instance  the  letters  patent  state 
the  device  to  be  an  "improvement  in  gratings 
for  sewer  inlets/'  and  describe  it  as  follows: 
343]  *"My  improvement  consists  in  the  em- 
ployment of  a  device  to  elevate  the  grating 
above  the  opening  which  it  covers  a  short  dis- 
tance, so  that  it  will  not  become  obstructed  bv 
small  sticks,  straws,  leaves,  and  other  small 
rubbish  not  large  enough  to  clog  the  sewer  or 
drain  with  which  it  may  be  connected,  and  at 
the  same  time  will  stop  all  matter  large  enough 
to  do  injury  in  said  drain. 

"My  improvement  may  be  attached  to  any 
form  of  grating,  round  or  square;  and  consists 
of  a  cast  iron  ring  made  to  nt  the  collar  which 
surrounds  the  opening  to  hold  the  ^te  in 
place,  marked  a  in  the  drawing,  in  which  I  set 
the  cast  or  wrought  iron  pins,  marked  b  in  the 
drawing,  to  which  the  grating  is  firmly  at- 
tached, and  by  means  of  which  the  grating 
may  be  elevated  one  to  two  inches,  more  or 
less,  as  may  be  desirable.  These  pins  may  be 
of  wrought  iron  fitted  to  holes  drilled  in  the 
grate  and  ring;  or  the  grate,  rinir,  and  pins  for 
elevating  the  grate  may  be  cast  all  in  one  piece; 
or  wrought  iron  pins  may  be  cast  into  the  ring 
and  grate  when  they  are  cast 

"The  whole  gratmg  and  ring  may  be  taken 
out  as  desired,  as  easily  as  if  they  were  not 
furnished  with  the  supporting  ring;  and  my 
improvement  may  be  used  with  a  wood  or  iron 
collar,  as  may  be  desired. 


"By  thus  elevating  the  grate  a  space  la  left, 
through  which  leaves,  straws,  small  sticks  will 
pass  freely,  and  the  grate  will  be  kept  clear  for 
the  passage  of  water. 

"1  claim — 

"The  grating  for  sewer  openings  berelo  de- 
scribed, consisting  of  the  ring  a,  supportiof 
pins  6.  and  elevated  grating,  substantially  aa 
specified." 

It  thus  appears  that  the  whole  subject  mat- 
ter which  is  covered  consists  of  a  grate  elevated 
above  the  top  of  the  catch  basin  of  aaewerand 
resting  on  a  ring  or  support  placed  below  the 
top  of  the  basin  by  means  of  pios  which  thus 
lift  up  the  gratine,  between  which  pins  are  left 
spaces  allowing  the  water  to  pass  through,  un- 
der the  grating,  the  result  of  so  elevating  the 
grate  being,  it  is  claimed,  to  keep  the  openings 
on  the  grating  proper  and  the  openings  below 
free  from  the  *debris  which  would  other-  [344 
wise  accumulate  thereon  or  against  the  same. 
There  is  no  pretenbC  that  the  claim  covers  a 
grate  of  any  particular  style  of  manufacture  or 
any  particular  shape;  in  fact.  It  is  ezrre**'j 
statea  that  the  grate  may  be  made  either  roond 
or  square,  and  that  the  pins  may  be  of  wrought 
iron,  fitted  to  holes  drilled  in  the  grate  or  rior, 
or  the  grate,  rings,  and  pins  for  elevating  the 
grate,  may  be  cast  all  in  one  piece,  or  wrought 
iron  pins  may  be  cast  into  the  ring  and  grate 
when  they  are  cast.    Viewed  separately,  the 
elements  of  this  device  certainly  involve  no  in- 
vention.   A  grate  over  a  sewer  is  one  of  the 
simplest  of  mechanical  devices.    The  mere  ass 
of  a  ring  of  iron  on  which  to  rest  such  a  grat- 
ing is  obviously  nothing  more  than  a  mechani- 
cal arrangement,  which  involves  no  element  of 
invention;  and  the  same  is  the  caae  with  tbt 
use  of  pins  or  legs  for  the  purpose  of  bokiiiig 
up  a  sewer  grate.    And  it  is  equally  clear  that 
the  leaving  of  open  spaces  oetween  the  pios 
and  the  elevating  of  the  grate  above  the  nog. 
thereby  giving  greater  facility  for  the  (low  of 
water,  is  invention   in  no  sense  of  the  word. 
But  although  no  one  of  these  elemeots  of  the 
contrivance  involves  invention,  it  Is  insisied 
that,  taken  altogether,  they  constitute  a  "coo- 
bination,"  and  that  it  is  this  combination  which 
is  covered  by  the  letters  patent    If  a  combi- 
nation of  unpatentable  elements,  as  such,  pie- 
duces  new  and  useful  results,  there  can  be  no 
doubt  that  the  combination  is  patentable.    Bat 
there  are  certain  conditions  oonstitutinf  the 


piiMieatfont;  oppKeotion  and  iBStie;  daftns  anA 
apec^leatiofia,  see  note  to  Leggett  v.  Stendard  Oil 
Co.  87:  787. 

Ab  to  vo^enJts  for  dmUjn$,  when  ooUd,  see  note  to 
Smith  ▼.  Whitman  Saddle  Go.  87:  SOI 

Am  to  patenldbauy  cf  inventUmt:  patentabte  tn^ 
JeU'tnatter:  utHUy;  what  eonetiUutes  InventUm:  pat' 
entahU  novelty:  eomftinaHons;  foreign  patente  and 
their  effects^  see  note  to  Grant  v.  Walter,  87:  668. 

Ab  to  reienud  vqtente  for  Inventione,  when  valid; 
efeet  of  reiemte;  laches,  see  note  to  National  Meter 
Co.  V.  Board  of  'Water  Oomrs.  87:  644. 

Am  to  %Dhat  conetUutee  infrinoement  ef  fxstent; 
eimOarUy  of  devieee:  designs;  combinations;  mo- 
ehines;  eonstruetton  ef  paienU  see  note  to  Boyer  v. 
Coupe,  86: 1078. 

For  what  patents  are  granted;  when  deeHared  vo4d^ 
see  note  to  Evans  v.  Baton,  4:  488. 

Am  to  patentabUUy  of  fnoentiont,  see  notes  to 
Tbompeon  v.  Bolaselier,  Zk  79;  and  Comhig  v.  Bur* 
den,  14:  6811 
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As  to  abandonment  of  ftiosntfoii,  see  nabs  to 
nook  V.  Dialogue,  7:  887. 

At  to  dfetifiction  bettoeen  4iiviefit4ofit  of  I 
orCidei,  or  products  and  prooMsei;  when  lottir  |mI* 
ented^  see  note  to  Coming  v.  Burden,  14:  SSL 

Am  to  intiudino  proeees  andprodmetinsamepdl^ 
ent;  separate  patents  therefor^  see  note  to  Bfaasf. 
Baton,  4:  488. 

As  to  uihat  reissue  may  eotwr,  see  note  to  CBeOy 
V.  Morse,  14:  SOIL 

Am  to  asetgnment,  before  iasmistg  and  relsmsts$ 
patent;  reeiirding;  when  assigmnent  trameten  i» 
tended  terme^  see  note  to  Oayler  v.  Wilder,  H:  M. 

Am  to  when  assignee  moy  tus  for  Wrirngsmm^ 
when  patentee  mutt,  when  they  mmttt  joln^  oee  nous 
to  Wilson  V.  Bouaaeau,  U:  114L 

As  to  damages  for  infringement  of  paUnt:  tnUf 
domoffei,  see  note  to  Hogg  v« 


ts«  r.  & 
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essential  DatriFe  of  a  combination  under  the 
patent  law.  wbicb  we  tbink  are  not  met  in  tbis 
cue.  Tbe  law  upon  tbis  subject  tbis  court  bas 
often  8tat<5i: 

**It  mast  be  conceded  tbat  a  new  combina- 
tioo,  if  it  produces  new  and  useful  results,  is 
patentable,  tbougb  all  tbe  constituents  of  tbe 
combioation  we>%  well  known  and  in  common 
Qse  before  tbe  combination  was  made.  But 
tbe  results  must  l>e  a  product  of  tbe  combina- 
tion, and  not  a  mere  agsrefirate  of  several  re- 
sults, eacb  tbe  complete  product  of  one  of  tbe 
coffibioed  elements.  Combined  results  are  not 
aecessarily  a  novel  result,  nor  are  tbey  an  old 
Ksalt  obtained  in  a  new  and  improved  man- 
ner. Merely  bringing  old  devices  into  Juzta- 
345]  position,  *and  tbere  allowing  eacb  to 
work  oot  its  own  effect  witbout  tbe  production 
of  sometbing  novel,  is  not  Invention.  No  one 
bj  bringing  togetber  several  old  devices  witb- 
oat  producing  a  new  and  useful  result,  tbe  joint 
product  of  tbe  elements  of  tbe  combination  and 
•ometbing  more  tban  an  aggregate  of  old  re- 
•alts,  can  acquire  a  rigbt  to  prevent  otbers 
from  osiog  tbe  same  devices,  eitber  siogly  or  in 
otber  combinations,  or,  even  if  a  new  and  use- 
fol  result  is  obtained,  can  prevent  otbers  from 
using  Rome  of  tbe  devices,  omitting  otbers,  in 
combination."  ffaiUs  v.  Van  Warmer,  87  U. 
a  20  Wall.  853  [22:  241]. 

**Tbe  combination  to  be  patentable  must 
pcodnce  a  different  force  or  effect  or  result,  in 
tbe  combined  forces  or  processes,  from  tbat 
given  b^  tbeir  separate  parts.  Tbere  must  be 
a  new  result  produced  by  tbeir  union;  if  not 
•0,  it  is  only  an  aggregation  of  separate  ele- 
ments." Heekendorfer  v.  Faher,  92  U.  S.  847 
p3: 719]. 

*'Io  a  patentable  combination  of  old  ele- 
ments,  all  tbe  constituents  must  so  enter  Into 
it  88  tbat  eacb  qualifies  every  other;  to  draw 
an  illustration  from  anotber  brancb  of  tbe  law, 
tbej  must  be  joint  tenants  of  tbe  domain  of 
tbe  invention,  seized  eacb  of  every  part,  per 
mjfetper  iovt,  and  not  mere  tenants  in  com- 
mon, with  separate  interests  and  estates.  It 
must  form  eitber  a  new  macbine  of  a  distinct 
diaracter  and  function,  or  produce  a  result  due 
to  tbe  joint  and  co  operating  action  of  all  tbe 
elements,  and  wbicb  is  not  tbe  mere  adding 
to^eUier  of  separate  contributions.  Otberwise 
ItL^only  a  mecbanical  juxtaposition,  and  not 
a  vital  union."  Bickering  y.  MeGuUough,  104 
U.  8.  810  [26:  749]. 

'*It  is  true  tbat  sucb  a  fireplace  beater,  by 
leason  of  the  fuel  magazine,  was  a  better  bca*er 
tban  before,  lost  as  tbe  outstanding  stove  with 
its  similar  fuel  magazine  was  a  better  beater  tban 
a  shnilar  stove  without  sucb  a  fuel  magazine. 
Bat  the  improvement  in  tbe  fireplace  beater 
was  the  result  merely  of  tbe  single  change  pro- 
duced by  tbe  introduction  of  tbe  fuel  magazine, 
but  one  element  in  tbe  combination.  The  new 
and  improved  result  in  tbe  ndlity  of  a  fireplace 
beater  cannot  be  said  to  be  due  to  anything  in 
346]  tbe  combination  of  *tbe  elements  wbicb 
compose  it,  in  any  other  sense  tban  tbat  it  arises 
from  bringiog  togetber  old  and  well-known 
separate  elements,  wbicb,  when  thus  brought 
together,  operate  separately,  eacb  in  its  own 
old  way.  Tbere  is  no  specific  qualitv  of  tbe 
result  wbicb  cannot  be  definitely  assigned  to 
the  independent  action  of  a  single  element 
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Tbere  is,  therefore,  no  patentable  novelty  in  tbe 
aggregation  of  tbe  several  elements,  considered 
in  itself."  Thatcher  Heating  Co,  v.  Burtis, 
121  U.S.  286  [80:  942]. 

Tested  by  these  principles,  we  tbink  it  evi- 
dent tbat  there  is  no  invention  In  the  device 
now  before  us.  It  is  claimed  tbat  its  effect  is 
to  prevent  tbe  grate  from  being  clogged.  But 
this  effect  only  comes  from  raising  tbe  grate 
and  leaving  openings  beneath  it;  it  is  an  effect 
produced  solely  by  tbe  openings  beneath,  and 
is  not  in  any  way  due  to  tbe  presence  of  tbe 
grate  above.  Thus,  even  if  tbe  appliance 
operates  as  ctainled,  its  operation  is  tbe  result 
of  no  combined  action,  but  is  due  entirely  to 
tbe  openings  below.  If  tbere  were  no  grate 
above  tbe  pins  but  a  solid  piece  of  metal  or 
other  substance,  so  tbat  no  water  could  enter 
tbe  sewer  except  through  tbe  openings  left 
between  the  pins,  tbe  tendency  of  tbe  flow  of 
tbe  water  through  those  openings  would  not 
be  affected,  and  tbe  only  result  would  be  to 
diminish  the  flow  of  water  into  tbe  sewer  in  a 
given  time  by  tbe  quantity  wbicb  would  enter 
above  if  tbe  place  were  grated.  It  seems  mani- 
fest, indeed,  tbat  tbe  only  practical  operation 
of  tbis  device  is  to  increase  tbe  utility  of  tbe 
sewer  by  elevating  the  grate,  and  so  rendering 
it  easier  for  the  water  to  enter.  An  attempt 
was  made  to  show  by  tbe  testimony  of  a  p^- 
son  who  bad  observed  tbe  operation  of  one  of 
these  grates  made  in  a  circular  form,  tbat  its 
use  resulted  in  giving  a  circular  motion  to  the 
water,  and  tbat  tbe  debris  was  carried  to  tbe 
peripbery  of  tbe  circulating  fluid  and  thereby 
prevented  from  accumulating  on  tbe  top  of 
tbe  grate.  But  if  tbis  be  true,  it  is  manifestly 
a  result  of  leaving  tbe  open  spaces  between  tbe 
pins  and  having  tbe  grate  circular  in  foroL 
Conceding  that  the  water  just  before  passing 
through  openings  thus  arranged  would  acquire 
somethimg  of  a  circular  motion,  this  would 
not  be  by  any  means  *tbe  result  of  any  [347 
combinationbetween  tbe  opening  below  and 
the  grate  above.  And,  moreover,  it  cannot  be 
contended  tbat  tbe  arrangement  of  a  circu- 
lar grate  supported  on  pins  with  the  ^open 
spaces  between  tbem  constitutes  tbe  invention, 
for  it  is  expressly  stated  tbat  tbe  grates  cnay 
be  of  any  form,  round  or  square. 

Tbe  judgment  below^  holding  tbat  no  inven- 
tion is  involved  in  this  arrangement,  is  we 
tbink  obviously  correct,  and  it  is,  therefore, 
afi^med. 


THE  MARICOPA  ft  PH(ENIX  RAIL- 
ROAD COMPANY.  Appt. 
e. 

TERRITORY  OP  ARIZONA. 

(See  8.  a  Reporter^  ed.  847-858.) 

Juriediction  to  review  territorial  judgment^ 
taxation  of  railroad— eoUectian  of  taxee^m' 
material  error, 

t,  This  court  has  jurisdiction  to  review  a  judg* 
ment  qt  the  supreme  oourt  of  a  territory  la 
which  is  drawn  in  question  the  authority  of  the 
territory  under  Its  Orffanlc  Act  to  extend  its 
taxi nff  power  over  a  reservation  created  by  Act 
of  Conerress,  within  ita  limits. 
S.   Where  there  was  no  treaty  with  the  Indians  for 
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wbose  benefit  the  reserratloa  wts  established, 
limitiDg  the  power  of  Oomrress  to  irrant  to  the 
raUroad  the  riffhta  conveyed,  the  consent  of 
Conirress  to  the  railroad*8  enterlngr  on  the  hind, 
and  using  it,  to  construct  its  railroad  thereon, 
withdrew  the  land  from  the  operation  of  the 
prior  Act  of  reservation,  and  it  was  therefore 
lawful  for  the  taxing  authorities  of  the  terri- 
tory to  consider  the  rights  granted  by  the  Act  of 
Congress  and  enjoyed  by  the  railroad  in  making 
up  the  sum  of  the  assessment  upon  its  total 
property. 

8.  The  assessmeot  of  the  railroad  in  this  case  was 
made  as  a  unit  and  the  tax  being  due  as  a  unit 
was  a  lien  upon  all  the  property  assessed,  and 
the  territonal  court  had  jurisdiction  to  enforce 
the  territorial  law  for  its  collection. 

L  That  a  penalty  on  the  delinquent  tax  was  erro- 
neously included  in  the  judgment  for  the  tax,  is 
an  objection  without  merit  in  this  court,  as  it  in- 
volves only  an  erroi  of  calculation  for  a  small 
amount,  which  should  have  been  called  to  the 
attention  of  the  court  below,  so  as  to  have  af- 
forded an  opportunity  there  to  make  the  requi- 
site correction. 

[No.  196.] 

Submitted  Jan.  18, 1896.  Decided  March  J^,  1896, 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  Territory  of  Arizona,  af- 
firming a  decree  in  certain  statutory  proceed- 
ings compelling  the  payment  of  a  tax  by  the 
Maricopa  &  PboBuix  Railroad  Company,  on 
certain  miles  of  its  tract  situated  within  an  In- 
dian reservation.    Affirmed, 

Statement  by  Mr,  Justice  White: 
After  the  organization  of  the  territory  of 
Arizona  certain  land  situated  within  its  ge- 
ographical limits  was  set  apart  as  an  Indian 
reservation  for  the  use  of  the  Pima  and  Mari- 
copa Indians.  11  Stat,  at  L.  401.  The  tract 
is  known  as  the  "Gila  River  Reservation." 
The  Maricopa  &  Phoenix  Railroad  Company 
owns  and  opemles  within  the  Territoiy  of 
Arizona  24.16  miles  of  railroad  track,  til  of 
which  lie  within  the  eeographical  outlines  of 
the  Territory,  as  named  in  its  Organic  Act,  but 
6.24  miles  are  within  the  reservation  just 
mentioned  This  portion  was  constructed  un- 
348]  der  the  authority  of  an  Act  of  *Con^ess 
which  provided  that  the  railroad  should  be 
"authorized,  invested,  and  empowered  with  the 
right  to  locate,  construct,  own,  equip,  operate, 
use,  and  maintain  a  railway  and  telegraph  and 
telephone  line  through  the  Indian  reservation 
situated  in  the  territory  of  Arizona  known  as 
the  Qila  River  Reservation,  occupied  by  the 
Pima  and  Maricopa  Indians. ** 

"Sec.  2.  A  right  of  way  one  hundred  feet 
in  width  through  said  Indian  reservation  is 
hereby  granted  to  the  said  Maricopa  &  Phoe- 
nix lutilway  Company,  and  a  strip  of  land  two 
hundred  feet  in  width,  with  a  length  of  three 
thousand  feet,  in  addition  to  said  right  of  way, 
is  granted  for  stations  for  every  ten  miles  of 
road,  DO  portion  of  which  shall  be  sold  or 
leased  by  tne  company;  with  the  right  to  use 
such  additional  ground,  where  there  are  heavy 
cuts  or  fills,  as  mav  be  necessary  for  the  con- 
struction and  maintenance  of  the  roadbed, 
not  exceeding  one  hundred  feet  In  width  on 
each  side  of  said  right  of  way,  or  as  much 
thereof  as  may  be  included  in  said  cut  or  fill; 
•  .  •  and  provided,  further,  that  befct:;  any 
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such  lands  shall  be  taken  for  the  purpoess 
aforesaid,  the  consent  of  the  Indians  thereto 
shall  be  obtained  in  a  manner  satisfactory  to 
the  President  of  the  United  States." 

This  Act  moreover  contained  a  stipulation 
reserving  the  rieht  to  amend,  alter,  or  repeal 
its  provisions.  The  tax  laws  of  the  territoiy 
of  Arizona  provide  as  follows: 

•*The  president,  vice  president,  eeneral  su- 
perintendent, auditor  or  general  officer  of  any 
corporation  operating  any  railway  in  this  ter- 
ritory shall  furnish  said  board,  on  or  before 
the  first  Monday  in  June  in  each  year,  a  state- 
ment si^cd  and  sworn  to  by  one  of  such  of- 
ficers showing  in  detail  the  whole  number  of 
miles  of   railroad  in  each  county,  also  the 
whole  numt)er  of  miles  owoe<i,  operated,  or 
leased  in  the  territorr  by  such  corporaHoo 
making  the  return,  and  the  value  thereof  per 
mile,  with  a  detailed  statement  of  all  propdtr 
of  every  kind,  and  the  value  located  in  eadi 
county  m  the  territory;  eecond,  also,  a  detailed 
statement  of  the  number  and  value  thereof  of 
enrines,  passenger,   mail,    express,  bocgaiee, 
freight,  and  other  cars  or  property  owned  br 
such  railway,  and  on  *railways  which  r34d 
are  a  part  of  lines  extending  beyond  the  limiti 
of  this  territory.    The  returns  shall  show  the 
actual  proportion  of  the  amount  and  full  cash 
value  of  the  rolling  stock  in  use  on  the  cor^ 
poration's  line  which  is  necessary    for  the 
transportation  of  the  freight  and  passengers, 
and  the  operation  of  the  railroad  in  this  ter- 
ritory, during  the  year  for. which  the  return  is 
made.    The  return  shall  also  show  the  amount 
and  value  of  property  hereinafter  designated 
in  this  section,  and  such  further  informatioa 
shall  be  furnished  as  the  board  may  in  wririnc 
require.    If   said  ofiicers  fail  to  make  toch 
statement,  said  board  shall  proceed  to  assea 
the  property  of  the  corporation  so  failing,  and 
shall  add  thirty  percent  to  the  value  thereof  li 
ascertained  and  determined  by  the  said  board. 
The  said  property  shall  l>e  valued  at  its  full 
cash  value,  and  assessmenta  shall  be  made 
upon  the  entire  railway  within  this  territoiy, 
and  shall  include  the  franchise,  right  of  winr, 
roadbed,  bridges,  culverts,  rolling  stock,  de- 
pots, station   grounds,    buildings,    telegraph 
lines,  and  all  other  property,  real  and  personal, 
exclusively  used  in  the  operation  of  such  rail- 
way.   In  as5aessing  said  railways  and  its  equip- 
ments, said  board  shall  tiko  into  consideratioa 
all  matters  connected  with  said  road  necessary 
to  enable  them  to  make  a  Just  and  equitable 
assessment  of  snid  railway  property.    On  or 
before  the  third  Monday  in  June  in  eadi  rear 
said  board  shall  transniit  to  the  board  of  st- 
pervisors  of   each  county,  through  or  into 
which  any  railway  may   run,    a   statemeot 
showing  the  length  of  the  main  track  of  such 
railway  within  the  county,  and  the  aisiswd 
value  per  mile  of  the  same  as  fixed  by  a  pfv 
rata  distribution  per  mile  of  the  aasesaed  vanit 
of  the  whole  property  herein  specified,  with  a 
description  of  the  whole  of  assessed  property 
within  the  county  bv  metes  and  bounds,  or 
other  description  sufficient  for  identiflcatioQ. 
And  the  saia  assessment  and  pro  rata  shall  bt 
made  with  reference  to  the  value  of  the  prop- 
erty belonging  to  said  railway  other  thso  tbt 
main  track,  situata  in  each  county  and  mind- 
dpality  through  or  into  which  said  railwil 
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otnidt.  Where  the  railroad  of  a  railroad 
corporation  lies  in  several  counties,  its  rolling 
moA  must  l>e  apportioned  between  tbero  so 
that  a  portion  thereof  may  be  assessed  in  eacb 
350]*county,  aod  each  county's  portion  must 
bear  to  the  whole  rolling  stock  the  same  ratio 
wbicb  the  nnml)er  of  miles  of  the  road  in 
•Qch  county  bears  to  the  whole  number  of 
Biles  of  snch  road  lyin?  in  this  territory." 

Coder  this  territorial  law  all  the  franchises 
and  rights,  and  the  road-bed,  track,  rollhig- 
ito^  etc.,  of  the  railroad  company  were  as- 
•esKd  at  a  valuation  of  $7000  per  mile  for 
8116  miles  of  track.  The  corporation  paid 
tbe  tax  on  the  mileage  outside  of  the  reserva- 
tioo,  but  refused  to  pay  on  the  0.24  miles  sit- 
uated within  it.  Statutory  proceedings  to 
eompel  the  payment  of  the  tax  calminated  in 
a  decree  against  the  company.  From  this  an 
appeal  was  prosecuted  to  the  supreme  court  of 
the  territory.  There  the  decree  below  was 
iQbstantially  affirmed,  and  the  corporation 
was  ordered  to  pay  $1212.39  with  costs,  this 
amount  being  recognized  as  a  subsisting  lien 
"opoD  all  the  property  of  said  Maricopa  & 
Phoenu  Railroad  Company,  situated  in  said 
county  of  Maricopa,  and  described  as  follows, 
to  wit:  The  24.16  miles  of  main  track,  with 
fraochises and  right  of  way."  In  consequence 
of  this  recognition  of  lien,  it  was  moreover  or- 
dered that  a  copy  of  the  decree  should  author- 
ize the  tax  collector  to  sell  so  much  of  the 
property  as  might  be  necessary  to  pay  the 
taxes,  penalties,  and  costs.  The  case  was 
then  brought  here  by  appeal. 

Mr,  Harrear  8.  Brown  for  appellant 
No  counsel  for  appellee. 

iff.  JuiUee  White  delivered  the  opinion  of 
the  court: 

We  consider  that  many  of  the  points  which 
are  pressed  upon  our  attention  are  not  neces- 
tarily  involved  in  the  decision  of  the  cause. 
The  matter  in  dispute  not  being  above  $5000, 
exclusive  of  costs,our  jurisdiction  depends  upon 
whether  * 'there  ia  drawn  in  question  the  va- 
lidity of  a  treaty  or  statute  of  or  an  authority  ex- 
ercised under  the  United  States."  23Stat atL. 
443.  It  is  insisted  that  the  territory  is  without 
aotbority  under  its  Organic  Act  to  extend  its 
851]  ^taxing  power  beyond  its  limits  and  over 
a  reservatiofi  created  by  Act  of  Congress,  and 
tiuit  it  has  undertaken  to  do  so,  either  directly, 
or  by  including  tbe  value  of  the  property  within 
tbe  reservation  in  Its  general  estimate  of  tbe 
imount  for  which  the  company  ought  to  be 
assessed.  This  claim,  we  think,  presents  a 
qoestloD  within  our  appellate  Jurisdiction. 
OiajfUm  ▼.  Utah,  132  U.  8.  682  [88:  455].  It  is 
dear  that  such  issues  as  involve  the  resplarity 
of  tbe  tax,  the  ram  of  the  penalties  due.  the 
extent  of  the  Hen  given  by  the  territorial  law, 
etc,  do  not  present  any  ouestion  of  the  ezer- 
ciM  of  anthori^  under  laws  of  the  United 
SUtes.  Liftfardy.  Eai$on,anU,2S9.  It  is  con- 
ceded that  there  was  no  treaty  with  the  Indians 
for  whoee  benefit  the  reservation  was  estab- 
lished, limiting  the  power  of  Congress  to 
fnni  to  the  railroad  the  rights  conveyed. 
Tbe  consent  of  Congress  to  tlM  railroad's  en- 
tering on  the  land  and  using  it,  as  therein 
provided,  was,  then,  a  valid  exercise  of  power. 


Its  necessarv  extent  was,  to  the  extent  of  the 
grant  and  for  the  purposes  thereof,  to  with- 
draw the  land  from  the  operation  of  the  prior 
Act  of  reservation.  And  the  immediate  conse- 
quence of  such  withdrawal,  so  far  as  it  affected 
the  property  and  rights  withdrawn,  was  to  re- 
establish the  full  sway  and  dominian  of  the 
territorial  authority.  Utah  db  N.  R.  Co.  ▼. 
FUher,  116  U.  B.  28  [29:  642];  Uarkneu  t. 
Hyde,  98  U.  8.  476  [25: 287]. 

There  is  no  force  in  the  contention  that,  be- 
cause tbe  consent  of  the  Indians,  to  be  given 
in  a  manner  satisfactory  to  the  President,  was 
a  condition  attached  to  the  grant,  and  it  does 
not  appear  by  the  record  that  such  consent 
was  given,  therefore  tbe  rights  admittedly 
enjoyed  by  the  corporation  are  to  be  treated 
as  if  obtained  without  the  Indians'  consent. 

In  the  first  place,  as  the  company  has  taken 
tbe  rights  granted  by  the  statute,  the  legal 
presumption  of  duty  performed  omnia  rite, 
etc.,  requires  us  to  assume  that  the  consent 
was  given  in  accordance  with  law.  And, 
again,  the  company  having  assumed  and  exer- 
cised rights  which  it  could  possess  only  by  vir- 
tue of  such  consent,  cannot  be  permitted  to 
aver  its  own  wrongdoing,  trespassing  and  vio- 
lation of  the  statute  in  order  to  escape  its  just 
share  of  the  burden  of  taxation. 

*It  is  wholly  immaterial  whether  the  [352 
rights  vested  in  the  corporation  by  the  Act  of 
Congress  were  r^hts  of  ownership  or  merely 
those  which  result  from  the  grant  of  an  ease- 
ment Whatever  they  were,  they  were  taken 
out  of  the  reservation  bv  virtue  of  the  grant, 
and  came  to  the  extent  of  their  withdrawal,  un- 
der the  jurisdiction  of  the  territorial  authority. 
The  fact  that  Congress  reserved  the  power  to 
alter,  amend  or  repeal  the  statute  in  no  way  af- 
fected the  authority  of  the  territory  over  the 
rights  granted,  although  the  duration  of  that 
authority  may  depend  on  tbe  exercise  by  Con- 
gress of  the  rights  reserved.  The  method  of 
assessing  railroads  provided  for  In  the  statute 
was  to  treat  eacb  road  as  a  unit,  embracing  the 
sum  of  its  franchises,  prox>erty,  and  rights. 
The  division  of  the  total  amount  of  the  one  as- 
sessment of  the  property  of  the  road,  into  cer- 
tain sums  per  mile  was  a  mere  method  of 
statins:  the  assessment,  and  did  not  change  the 
real  unit  forming  the  basis  of  taxation,  the 
railroad,  in  its  entirety,  comprising  every  ele- 
ment entering  therein,  which  could  be  made 
assessable.  This  being  tbe  case,  it  was  clearly 
lawful  for  the  taxing  authorities  of  the  terri- 
tory to  consider  the  rights  granted  by  the  Act 
of  Congress  and  enjoyed  by  the  railroad  in 
making  up  tbe  sum  of  the  assessment  upon  its 
total  property. 

The  other  errors  alleged,  which  are  four  in 
number,  may  be  briefly  disposed  of.  Two  are 
concluded  bv  the  foregoing  views.  The  as- 
sessment being  made  as  a  unit,  the  descrip- 
tion of  the  tlimg  assessed  as  found  in  the  as- 
sessment roll  was  adequate,  and  tbe  tax  being 
due  as  a  unit  was  correctly  held  to  be  a  lien 
upon  all  the  property  ass^sed.  The  territo- 
rial court,  as  such,  had  jurisdiction  to  enforce 
the  territorial  law  on  the  subject  of  tbe  col- 
lection of  taxes.  The  complaint  that  a  pen- 
alty on  the  delinquent  tax  was  erroneously  in- 
cluded in  the  judgment  is,  if  correct,  without 
merit  here,    ft  involves  only  an  error  of  cal- 
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eolation  for  a  small  amouDt,  and  is  hence  con- 
trolled by  tbe  principle  "dc  minifnis," etc.,  and. 
apart  from  this,  we  do  not  enter  into  an  analysis 
of  tbe  figures  to  ascertain  whether  error,  in 
this  regard,  was  committed,  because,  if  it  was, 
the  fact  should  have  been  called  to  the  atten- 
ded] lion  of  *lhe  court  below,  so  as  to  have 
afforded  an  opportunity  there  to  make  tbe  req- 
uisite correct  ion.  Motions  for  rehearing  are  ex- 
pressly allowed  by  the  statute  law  of  Arizooa. 
Revised  Stotutes  1887,  §954.  Instead  of 
availing  himself  of  such  a  motion,  tbe  appel- 
lant, 00  the  day  the  decree  was  entered,  gave 
notice  in  open  court  of  his  intention  to  appeal, 
declaring  therein  that  he  excepted  *'on]y  to 
such  portion  of  said  decision  and  Judgment  as 
decided  that  railroad  property  within  the 
boundaries  of  an  Indian  reservation,  within 
the  territory,  is  subject  to  taxation  by  the  ter- 
ritories or  counties,  and  that  such  reservation 
is  under  the  Jurisdiction  of  the  territorial 
courts.**    JJUrnecL 


UNITED  STATES  ex  rel   Harrt  Siegbl 

Plff.  in  Err,, 

V, 

OTTO  THOMAN.  Comptroller  of  the  City 
of  New  Orleans. 

(See  8.  C.  Beporter^  ed.  868-88U 

Cdnftructum  qf  ttatuU—charter  €f  New  Or- 

leam. 

1.  The  word  **ma7**  tn  a  statute  oonferrlnfr  ^ 
power  to  be  exercised  for  tbe  bcmeflt  of  the 
public  or  of  a  private  person  is  often  treated  as 
impoeinR  a  duty  rather  than  conferring  a  dis- 
cretion; but  this  depciHls  on  the  context  of  tbe 
statute  and  on  whether  it  is  fairly  to  be  presumed 
that  tbe  legislature  intended  to  confer  a  discre- 
tionary power  or  to  impose  an  tanperative  duty. 

l  The  word  *'  may  **  In  the  Louisiana  Act  of  1877, 
as  to  the  reveuuee  of  the  parishes  and  munici- 
pahties  which  provides  **  that  any  surplus  of  said 
revenues  may  be  applied  to  the  payment  of  the 
indebtedness  of  former  years,**  is  simply  permis- 
sive and  not  imperative,  and  a  city  will  DOt  be 
compelled  by  mandamus  to  pay  such  surplus  to 
jud^ent  creditors  of  the  city,  when  it  has  been 
set  apart  to  works  of  public  improvement. 

[No.  125.] 

BuJbmitUd  Dee.  IS,  1894.  Decided Mardi  4, 1896. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana,  to  review  a  judgment  denyinff  a 
writ  of  mandamus  to  compel  the  Comptroller 
of  the  city  of  New  Orleans  to  pay  the  surplus 
of  revenue  of  that  city  upon  certain  Judgments 
recovered  against  tbe  city  by  Henry  SiegeL 
AJJifrmed. 

Statement  \j  Mr,  Juetiee  Whites 
The  legislature  of  the  state  of  Louisiana  in 
1877  passed  an  act  which  may  be  epitomised 

KOTB.— .^  to  when  **may^*  m^ont  '•imwt,**  or 
**ihaa:^  when  a  pouwr  for  pubfie  purposes  i$  eon- 
ferrtd,  a  duty  arises  to  exteuU  thai  power^  see  note 
to  Minor  v.  Mechanics  Bank  of  Alexandria,  7:  47. 

Ab  te  what  lawB  are  void  at  Mmpairino  oTiKootton 
ef  eofitrcMtt,  see  note  to  Fletcher  v.  Peck,  8s  lea 
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as  follows:  That  no  police  Juiy  of  any  pariA 
or  municipal  corporation  in  the  state  sboald 
make  appropriations  or  expenditures  of  money 
in  any  year  which  should,  separately  or  trw 
get  her,  with  any  appropriations  or  expenditures 
of  the  same  year,  be  in  actual  excess  of  tbe 
actual  revenue  of  the  parish  or  municipaKty 
for  that  year;  and  that  all  the  revenues  of  the 

garishcs  and  municipalities  of  each  year  should 
e  devoted  to  the  expenditures  of  that  year, 
provided  "that  any  surplus  of  said  rerenuei 
may  be  applied  *to  the  payment  of  the  [d£M 
indebtedness  of  former  years."  Extra  Sessioa 
Acts  of  1877,  p.  47. 

In  1879  (Act  No.  88  of  that  year)  it  was  pro- 
vided that  it  should  be  the  duty  of  the  board 
of  administrators  of  the  common  council  of 
the  city  of  New  Orleans,  in  December  of  ea<^ 
vear,  to  propose  a  detailed  statement  exhibit- 
ing the  amount  of  revenues  for  the  ensuing 
year  expected  to  be  derived  by  the  city  from 
taxes  and  licenses,  and  that  along  with  this 
estimate  of  receipts  It  should  be  likewise  tbe 
duty  of  the  city  to  prepare  a  detailed  statement 
of  the  estimated  exx>enditures,  exhibiting  tba 
items  of  liability  and  expenses  for  tbe  year, 
including  the  requisite  amount  for  contingent 
expenses  during  that  time.  The  act  (wovided 
that  the  estimate  of  liabilities  and  expenses 
should  not  exceed  four  fifths  of  the  estimated 
amount  of  revenue.  It  made  it  the  duty  of 
the  city  to  adopt  a  budget  of  revenues  and 
liabilities,  and  to  levy  the  taxes  and  collect  tbe 
licenses  provided  in  the  estimate  in  order  to 
pay  the  same.  It  directed  that  tbe  detailed 
estimate  of  receipts  and  expenses  should  be 
considered  as  an  appropriation  of  the  amoooti 
therein  stated  to  the  purpose  therein  set  forth, 
and  forbade  tbe  diversion  of  any  of  the  receipa 
from  the  particular  purposes  to  which  tb^ 
were  then  appropriated. 

In  1883,  in  an  act  reinoorporatinf^  tbe  Hty 
of  New  Orleans,  the  foregoing  provision  as  to 
the  annual  estimate  and  budget  was  practicaUy 
re  enacted,  with  the  direction  that  Uie  bodgel 
be  published  in  the  otiicial  loumaU  This  law, 
in  addition,  provided  as  follows: 

'*  The  council  in  fixing  tbe  budget  of  leveaoi 
and  expenses  as  herein  provided  shall  not  oom- 
sider  and  adopt  as  a  revenue  miscellaneous  ot 
contingent  resources  and  affix  thereto  eitb« 
an  arbitrary  or  nomloal  value  or  amotint;  bol 
whenever  such  resources  are  considered  aid 
adopted  they  shall  be  estimated  on  a  real  and 
substantial  basis,  giving  tbe  source  whence  to 
be  derived,  the  specific  sum  to  be  received 
from  each  item  thereof,  and  ix>  more.  The 
council  is  hereby  prohibited  from  estimatia| 
for  expenditures  to  be  derived  from  any  ua- 
certain  or  indefinite  source,  cause  or  croiai- 
stance;  but  tbe  council  shall,  by  tbe  propef 
ordinances  provide  for  tbe  receipt  *and  [3M 
disbursement  of  any  sums  of  mon^,  interest 
^gbts  or  credits  that  may  accrue  to  tbe  oorpo* 
ration  by  bequest,  grant  or  any  cause  whatever, 
and  all  such  sunu,  rights,  interest  or  credits  so 
received  shall  be,  and  are  hereby,  appropriated 
for  the  purposes  of  public  works  and  improte> 
ments,  the  manner  and  details  of  such  appco> 
priations  to  be  ordered  by  tbe  ooundl. 

**  The  council  shall  not  under  any  preleit 
whatever  appropriate  any  funds  for  tbe  gov- 
emment  of  the  corporation  to  tbe  foil  exisii 
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of  the  epHrnated  reTenaes.  but  shall  reserve  25 
per  cent  of  said  cstimnted  reveoues,  which  re- 
aert«  tod  all  sums,  rights,  interests  and  credits 
rroeiTed  from  miscellaoeous  or  contingent 
•ources  shall  be  appropriated  by  the  council 
for  the  purposes  of  public  improyemenls  as 
hatin  proyided  for.**  Sections  64,  65,  and  66 
of  Act  No.  20,  Acts  of  1882,  p.  85. 

In  1886  the  act  just  quoted  was  amended  by 
proTiding  that  the  council  "shall  not  under 
tnj  ivetext  whatever  appropriate  any  funds 
for  the  government  of  the  corporation  to  the 
foO  extent  of  the  revenues,  but  shall  reserve  20 
per  oeot  of  said  revenues;  which  reserve  and 
lO  soms,  richtSy  interests  and  credits  received 
trom  miscellaneous  or  contingent  sources  shall 
be  tppmpriated  by  the  council  for  the  purposes 
of  permanent  public  Improvements,  as  herein 
provided  for.** 

lo  March.  1888,  the  city  of  New  Orleans 
anetioDed  the  issue  of  transferable  certificates 
of  ownership  for  unpaid  appropriations,  which 
oertiflcates  entitled  the  creditor  to  receive  a 
osb  warrant  for  the  claim  in  the  order  of  the 
promalgation  of  the  ordinance  bv  which  the 
dihn  was  authorized.  The  ordinance  pro- 
Tided  that  the  certificates  thus  issued  should 
bear  no  interest 

Prior  to  May  21,  1890,  the  relator  herein 
brought  three  suits  against  the  city  of  New  Or- 
lesM  hi  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana  upon  trans- 
ferable certificates  of  1882,  issued  under  the  or- 
dinance aforesaid.  In  one  suit.  No.  1900  on  the 
docket.  Judgment  was  rendered  in  his  favor 
on  May  21,  1890,  for  $4960.40  and  costs,  but 
without  interest.  Its  language  is:  "It  is  there- 
356 1  fore  'ordered,  ad  judff^  and  decreed  that 
tbe  plaintiff,  Henry  Sfegel,  do  have  and  re- 
cover of  and  from  the  defendant,  the  city 
of  New  Orleans,  the  sum  of  $4960.40  and 
costs,  but  without  interest.  The  said  Judg- 
ment to  be  paid  exclusively  out  of  such  reve- 
snes  of  the  city  of  New  Orleans  for  the  year 
1883  as  may  lie  collected  by  said  city  from 
revenues  set  apart  by  the  amended  budget  of 
of  the  said  city  for  the  year  1882,  ...  le- 
gally and  properly  payable,  and  for  which  ap- 
propriation was  made  by  said  amended  budget, 
profided  thai  the  surplus  of  revenue  of 
any  subsequent  vear  may  be  applied  to  the 
payment  of  the  dfebts  of  the  year  1882,  accord- 
tog  to  secrton  8  of  Act  No.  80,  1877."  A  like 
Judgment  was  rendered  in  the  two  other  cases, 
tbe  only  difference  between  them  being  in  tbe 
amounts  which  they  covered — both  amounts, 
separately,  however,  being  below  $5000.  At 
about  that  time,  or  subsequently  thereto,  the 
defendant  also  filed  against  the  city  of  New 
Orleans  fourteen  suits,  numbered  on  tbe  dock- 
et, respectivelv,  from  11,914  to  11.928,  omit- 
ting 11 ,9*^2.  All  these  suits  covered  certificates 
of  tbe  dty  of  New  Orleans,  like  those  already 
referred  to,  for  various  amounts  and  against 
tbe  appropriations  of  the  years  1879,  1880, 
1881,  and  1882.  These  fourteen  cases  were 
heard  together  t>efore  the  district  and  circuit 
Jodee  resulting  in  separate  Judgments,  entered 
00  Jane  19,  1890,  in  each  case  as  follows:  '*It 
is  therefore  ordered,  adjudged,  and  decreed 
that  tbe  plaintiff  .  .  .  do  have  and  recover 
of  and  from  the  defendant,  the  city  of  New 
Orieaaa,  tbe  turn  of ,  payable  oat  of  the 
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revenues  of   the  year ,  with  full  benefit 

of  the  provisions  of  section  8  of  Act  No.  80, 
1877.*'  The  proper  blanks  left  above  con- 
tained in  the  entry  of  each  judgment  a  state- 
ment of  the  amount  and  the  year  against 
which  the  claim  had  been  created.  Tbe  sum 
of  these  seventeen  Judgments,  payable  out  of 
the  revenues  of  the  respective  years,  was  as 
follows:  1879,  $21,008.86;  1880,  $8,891.87; 
1881,  $12,811.78;  1882,  $85,866.17. 

Shortly  after  the  entering  of  tbe  Judgments, 
proceedings  by  mandamus  were  commenced 
in  all  of  the  suits  to  compel  the  comptrol- 
ler of  the  city  of  New  Orleans  to  pay 
the  amounts  upon  the  ground  that  there 
was  a  surplus  of  revenue  for  *the  years  [357 
1888  and  1889  in  the  city  treasury  largely 
in  excess  of  the  Judgments,  and  that  the 
relator  was  entitled  by  contract  to  have  them 
paid  out  of  the  surplus  revenues  of  any  year 
subsequent  to  that  in  which  the  indebtedness 
which  he  held  was  created.  The  seventeen 
mandamus  proceeding  were  ordered  consoli- 
dated into  one  cause,  to  be  entitled  Henry  Sie- 
gel  V.  The  Clip  of  New  Orleans,  under  the 
number  "11,500;  consolidated."  The  comp- 
troller, in  this  consolidated  suit,  made  return 
denying  that  there  was  any  surolus  of  revenues 
for  the  year  1888,  and  averring,  on  the  con- 
trary, "that  the  budget  for  the  city  of  New 
Orieans  for  the  year  1888  was  $1,474,098. 10  for 
the  alimony  of  the  city,  and  tbe  sum  of  $88,- 
752.04  for  the  reserve  fund,  making  the  total 
budget  for  all  purposes  against  the  revenues 
for  that  year  the  sum  of  $1,562,855.14;  Uiai 
tbe  total  collections  out  of  the  revenues  for 
that  year,  to  date  of  return,  was  the  sum  of 
$1 ,550,50^.83;  that  oux  of  said  amount  the  sum 
of  $1,474,098.10  has  been  paid  on  account  of 
the  alimony  of  the  city,  and  $47,843.05  has 
gone  to  pay  claims  out  of  the  reserve  fund;  that 
$29,066.17  was  in  cash  to  the  credit  of  the  re- 
serve fund  for  that  year,  and  is  retained  to  pay 
claims  payable  out  of  the  same;  that  if  the 
said  $29,066.17  were  paid  to  the  creditors  hold- 
ing claims  against  tbe  reserve  fund  .  .  . 
there  would  still  remain  unpaid  claims  against 
tbe  said  reserve  fund  to  the  extent  of  $12,842.- 
82;  that  until  said  amount  was  collected  there; 
could  not  be  a  payment  of  all  the  claims 
charged  against  the  reserve  fund,"  and  hence 
no  surplus  existed.  Facts  substantially  simi- 
lar, the  figures  varying  in  amount,  were  stated 
in  regard  to  the  funds  of  1889.  The  returiv 
denies  the  existence  of  any  special  contract 
right  in  favor  of  the  Judgment  creditor  as 
against  the  reserve  fund  of  the  respective 
years.  A  Jury  having  been  waived,  the  case 
was  submitted  to  the  court,  and  resulted  in  a 
decree  refusing  the  mandamus,  and  the  case 
was  broiight  by  error  here. 

Mesere,  J.  R«  Beekwith  and  Henry  L» 
Lasams  for  plaintiff  in  error. 

Mr.  E.  A.  O'SalUvan  for  defendant  in 
error. 

Mr.  Jiieiiee  White  delivered  the  oplnfoa 
of  the  court: 

*The  right  which  the  relator  asserts  [358> 
upon  the  premise  that  the  third  section  rests 
the  Act  of  1877  contractually  dedicated  the  of 
surplus  fund  of  any  year  to  the  payment  of 
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creditors  holding  claims  for  years  subsequent 
to  1877,  wbicb  claims  were  made  by  law  pay- 
able out  of  tbe  revenues  for  such  subsequent 
years.  From  this  is  deducedltbe  conclusion  that 
tbe  city  charter  (sections  65  and  66  of  tbe  Act 
of  1882)  and  tbe  amendment  thereof  in  1886 
(Act  109  of  1886),  which  authorize  the  surplus 
in  any  year  to  be  applied  to  works  of  public 
improvement,  are  void  so  far  as  creditors  sub- 
sequent to  1877  are  concerned,  because  they 
impair  the  obligations  of  tbe  contract  made 
in  favor  of  such  creditors  by  the  Act  of  1877. 
The  premise  is  fallacious  and  the  conclusion 
drawn  from  it  unsound.  The  act  of  1877, 
after  dedicating  tbe  revenues  of  each  year  to 
the  expenses  of  that  year,  took  any  surplus  out 
of  the  imperative  rule  thus  established  by  tbe 
proviso  that  "any  surplus  of  said  revenues 
may  be  applied  to  the  indebtedness  of  former 
Tears,"  in  other  words,  having  fixed  inflexi- 
bly the  rule  by  which  the  revenues  of  tbe 
year  were  to  be  first  used  to  pay  tbe  debts 
of  the  year,  it  made  an  exception  by  allowing 
the  surplus  of  any  year  to  be  applied  to  tbe 
debts  of  "former  years."  The  rule  was  im- 
perative; the  exception  permissive  or  faculta- 
tive. Both  provisions  taken  together  operated 
to  deprive  the  city  government  of  power  to 
use  the  revenues  of  one  year  to  pay  the  debts 
of  another,  and  to  confer  on  the  city  authority 
to  employ,  if  it  so  chose,  the  surplus  of  one 
year  to  pay  debts  of  previous  years.  Indeed, 
tbe  law  made  no  attempt  to  dedicate  tbe  sur- 
plus to  any  particular  object  or  to  control  the 
legislative  discretion  of  the  municipal  council 
in  its  regard.  Having  aflQrmativety  directed 
that  the  revenues  of  each  year  should  be  ap- 
plied to  tbe  year's  expenses  or  debts,  the  sur- 
plus necessarily  became  subiect  to  tbe  appro- 
priating power  of  the  city.  To  prevent  the  gen- 
eral limitation  dedicating  each  year's  revenues 
to  each  year's  debts,  from  operating  to  pre- 
vent the  surplus  from  being  applied  to  debts 
of  previous  years,  should  tbe  city  sod^re,  tbe 
law  said  the  citv  "may"  so  use  it. 
350]  *It  is  familar  doctrine  that  where  a 
statute  confers  a  power  to  be  exercised  for  tbe 
benefit  of  the  public  or  of  a  private  person,  the 
word  "may"  is  often  treated  as  imposing  a  duty 
rather  than  conferring  a  discretion.    jSason  v. 


FearBon,  50  U.  8.  9  iJow.  248  [18: 125];  Wanh- 
ington  v.  Pratt,  21  U.  S.  8  Wheat.  687(5:  7161; 
Bock  Islofid  County  Suprs.  y.  United  StateSt  71 


U.  8.  4  Wall  485  [18:  419].  This  rule  of  con- 
struction is.  however,  by  no  means  invariable. 
Its  application  depends  on  the  context  of  the 
statute,  and  on  whether  it  is  fairlv  to  be  pre- 
sumed that  it  was  the  intention  of  tbe  legisla- 
ture to  confer  a  discretionarv  power  or  to  im- 
pose an  imperative  duty.  Minor  v.  Mf chanted 
Bank  qf  Alexandria,  26  U,  8. 1  Pet.  46  [7:  471; 
Binney  v.  Chesapeake  d  0,  Canal  Co,  88  TJ.  B. 
8  Pet.  201  [8:  208]:  Thompson  v.  Roe,  68  U.  8. 
22  How.  422  [16:  887].  In  Minor  v.  Mechan- 
ieif  Bank  of  Alexandria  Mr,  Justice  Story,  de- 
livering the  opinion  of  the  court,  said:  **The 
argument  of  the  defendants  is  that  'may'  in 
this  section  means  'must;'  and  reliance  is 
placed  upon  a  well-known  rule,  in  the  con- 
struction of  public  statutes,  where  the  word 
'may*  is  often  construed  as  imperative.  With- 
out question  such  a  construction  is  proper  in  all 
cases  where  the  legislature  means  to  impose  a 
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positive  and  absolute  duty,  and  not  merdj  to 
give  a  discretionary  power.  But  no  generml 
rule  can  be  laid  down  upon  this  subject,  further 
than  that  that  exposition  ought  to  be  ad<^ed 
in  this  as  in  other  cases,  which  carries  into 
effect  tbe  true  intent  and  object  of  the  legial*- 
ture  in  the  enactment.  The  ordinarr  meaoio^ 
of  the  language  must  be  presumed  to  be  in- 
tended unless  it  would  manifestly  defeat  tbe 
object  of  the  provisions." 

In  Thompson  v.  Boe,  supra^  this  ooort» 
speaking  thiough  Mr.  Justice  Grier,  observed: 
"It  is  only  where  it  is  necessary  to  give  effect 
to  the  clear  policy  and  intention  of  Uie  legisla- 
ture that  such  a  liberty  can  be  taken  with  the 
plain  words  of  the  statute." 

In  the  law  to  be  construed  here  it  is  evideol 
that  the  word  "may"  is  used  in  special  oott- 
traciistinction  to  the  word  "shall,"  and  beooe 
there  can  be  no  reason  for  "taking  such  a  lib- 
erty."   The  legislature  first  imposes  an  imper- 
ative duty,  the  application  of  the  revenue  of 
each  year  to  the  expenses  thereof,  and  then 
makes  provision  for  the  case  of  an  exce»  of 
reven  ue  *o  ver  expenses.    In  t  he  fi  rst  tbe  [360 
word  "  shall "  and  in  the  latter  provision  tbe 
word  '*roay"  is  used,  indicating  command  ia 
one  and  permission  in  tbe  other.    Indeed,  tbe 
discretionary  nature  of  tbe  power  lodged  in  tbe 
city  by  the  Act  of  1877,  in  regard  to  tbe  sur- 
plus revenue  of  any  year,  results  inevitably 
from  tbe  entire  context  of  the  statute  and  iu 
obvious  purpose.      Under  tbe   general   rule 
which  the  statute  created  all  tbe  revenues  of 
each  year  were  to  be  applied  exclusively  to  tbe 
expenditures  of  such  year,  hence  they  coald 
not  be  used  for  any  other  purpose.    If,  after 
the  expenses  of  any  year  has  been  paid  out  of 
its  revenues,  a  balance  remained  on  band,  tbs 
city  would  have  been  powerless  to  use  it  She 
could  not  have  applied  it  to  tbe  payment  of  a 
debt,  because  the  statute  said  that  it  should  be 
devoted  to  the  expenditures   of  the  year  io 
which  it  was  collected.    She  could  not  bare 
applied  it  to  tbe  expenses  of  other  >  ears,  for 
this  likewise  would  have  been  a  violation  •  t 
the  statute.    8he  would  simply  have  bad  in  bet 
possession  a  sum  of  money  which  she  could 
not  lawfully  use  for  any  purpose  whatever. 
This  condition  of  thinsrs  rendered  it  necewaiy 
to  give   power   to  dispose   of  tbe  surplus: 
hence  the  use   of  the  word    "may»*  which 
clearly  express  this  legislative  intent 

Tbe  surplus  having  been  left  bj  the  Aet  of 
1877  under  tbe  control  of  the  dty  councfl.  it 
follows  that  that  Act  gave  to  tbe  relator  no  con- 
tract right  to  such  surplus.  The  dty  havioi 
power  to  dispose  of  it,  the  Acts  of  1888  sad 
1886,  directing  the  municipality  to  appropriais 
the  surplus  to  works  of  public  improvemeet 
Impaired  the  obligation  of  no  contract  right  ia 
favor  of  relator,  since  no  right  existed,  aad 
was  therefore  quoad,  the  queations  pcesestcd 
by  this  record  a  valid  ezerdse  of  legidalifi 
autbodtv. 

Indeed,  the  necessary  effect  of  grantiog  Iks 
relief  here  sought  would  be  to  impair  tbe  ooa- 
tract  right  of  creditors  who  axe  not  befoie  na 
The  record  shows  that  under  the  maodatcvy 
terms  of  the  sUtutes  of  1888  and  1886  the 
surplus  for  the  years  covered  by  relator's  daim 
has  been  set  apart  to  works  of  public  impran- 
ment,  and  appropriations  Io  that  end  ha?t 
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htm  mtdc  against  tbe  same.  To  make  the 
861TiiitDdamiis  peremptory  *woald  therefore 
take  Uie  fund  from  the  creditom,  to  the  pay- 
ment of  whose  claims  it  has  been  lawfully 
conaecrtted,  and  give  it  to  the  relator. 

Tbe  Jodgmeots  in  favor  of  the  relator  in  no 
way  CMoge  tbe  situation.  The  first  three  di- 
rect **8aid  judgment  to  be  paid  exclusively  out 
of  nidi  revenue  ...  of  the  year  1882 
.  .  .  and  for  which  appropriations  are 
made  in  said  amended  budget,  provided  that 
toy  aorplus  of  the  revenue  of  any  subsequent 
year  may  be  applied  to  the  payment  of  the 
debts  of  the  year  1882,  according  to  section  8 
<rf  Act  No.  SO  of  1877."  The  last  fourteen, 
after  providing  that  Uiey  should  be  paid  out 
of  tbe  funds  of  the  respective  years,  add, 
'*witb  the  full  benefit  of  the  provisions  of  sec- 
tkm  8  of  Act  No.  80  of  1877.'^  The  proviso  in 
an  these  judgments  adds  nothing  to  the  rights 
ooaferred  by  the  Act  of  1877,  but  in  terms 
limpfy  preserves  them.  What  the  position  of 
tbe  relator  under  that  Act  is  we  have  just 
itatcd.  The  manifest  purpose  of  the  saving 
daose  in  the  judgments  was  to  prevent  the 
laofuage,  which  directed  that  they  should  be 
paid  oat  of  the  funds  of  the  year,  from  being 
cooatroed  as  preventing  the  city  government 
from  paying  out  of  the  surplus,  if  so  deter- 
Bdsed  by  the  municipal  authorities.     Judg- 


JOSEPHINE  P.  WALDRON,  Ftff.  in  Err,, 

V. 

MARY  A.  WAJiDRON,  Deft,  in  Err. 

(See  S.  a  Beporter*s  ed.  8S1-8M.) 

Bignifig  exeeptiont — docketing  appeal — improper 
nimming  ftp  by  counsel— improper  use  of 
mdeneo'— perversion  qf  evidence — correction 
ef  error. 

t  A  bfll  of  exceptions  may  be  alinied  after  the 
ezptntion  of  the  term  at  which  the  judgment 
waa  rendered  if  done  by  ooosent  of  parties  given 
dorinir  that  term. 

1  ObJecriOD  to  the  faaare  to  deliver  to  coun. 
eel  tbe  bUl  of  ezoeptioDs  within  the  time  fixed  by 
■creement,  must  be  taken  when  the  bill  is  settled. 

t  Tbe  objection  that  the  appeal  was  docketed  too 
late,  tbe  defendant  in  error  is  precluded  from  re- 
blag  npoo  where  he  has  made  a  motion  in  this 
eoQrt  for  a  new  bond«  after  the  entry  of  the  case 
on  tbe  docket  of  this  ooort. 

i  The  assertion  by  counsel,  in  argument,  of  facts, 
no  evidence  whereof  is  properly  before  the  Jury, 
In  socta  a  way  ts  to  seriously  prejudice  the  op- 
poataur  party  is,  when  duly  excepted  to.  also 
snmiid  therefor. 

i  Whew  evidence  is  admitted  for  one  certain 
pypose,  and  th.<it  only,  the  mere  fact  that  its  ad- 
■daiiQo  was  not  objected  to  at  the  time,  does  not 
amhoriae  tbe  use  of  it  for  other  purposes  for 
vhieh  it  was  and  could  not  have  been  legally  tn- 
troduced. 

^  The  right  of  a  defendant  to  olijeot  to  the  per- 
▼errion  and  misuse  of  the  efidence  by  counsel  be- 
foie  the  Jury  depends  upon  whether  objection 
vaa  doly  reeerved  thereto  and  not  upon  whether 
ttoeptloo  was  taken  to  the  admissibility  of  the 
OTldeoee  which  was  misused. 


7.  It  is  the  duty  of  a  court  to  correct  an  error 
arising  from  the  erroneous  admission  of  evidence 
when  the  error  is  discovered,  and  when  such  cor- 
rectioo  is  made,  the  cause  of  reversal  Is  thereby 
removed,  unless  the  error  committed  was  of 
so  serious  a  nature  that  It  must  have  affected  the 
minds  of  the  Jury  despite  the  correction  by  the 
court. 

8.  Where  the  fact  of  divorce  is  confessed  in  tbe 
pleadings,  and  is  also  admitted  by  counsel  In 
open  court,  the  divorce  record  is  inadmissible,  for 
irrelevancy* 

[No.  97.] 
Submitted  Doe.  4, 1894.  Decided  March  4, 1896. 

rl  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois,  to  review  a  Judgment  in  favor  of  the 
plaintiff,  Mary  A.  Waldron,  against  Josephine 
P.  WaIdron,for  damages  in  the  sum  of  $17,500. 
for  alienating  the  afiPections  of  tbe  husband  of 
the  plaintiff  from  her.  Reversed,  with  direc- 
tions/or a  neu>  trial. 

There  was  also  a  motion  made  to  dismiss  or 
afl^m,  which  was  denied. 

Statement  by  Mr.  Justice  White: 
Mary  Ruesell  Beauchainp  was  married  In 
September.  1865,  to  E.  H.  Waldroa  They 
lived  in  Lafayette,  Indiana,  from  the  date  of 
their  marriage  until  ISTfi,  when  they  removed 
to  St.  Louis,  the  employment  of  the  husband 
calling  him  there.  In  1877  they  left  St.  Louis 
and  returned  to  Indiana,  where  they  continued 
to  live  as  husband  and  wife  until  June,  1886. 
At  that  date  the  husband  abandoned  his  mari- 
tal relations  and  fixed  his  permanent  residence 
in  Chicago.  For  twelve  or  fifteen  vears,  prior 
to  June,  1886,  the  husband,  Wafdron,  had 
friendly  relations  with  E.  8.  Alexander  and 
wife,  who  lived  in  Chicago,  Waldron  dealing 
with  Alexander  in  a  business  way,  and  also 
calling  socially  at  his  residence,  and  Alexander 
visitin&r  Waldron  when  he  came  to  Lafayette. 
In  February,  1886,  E.  8.  Alexander  died, 
leaving  a  widow.  Subsequently  Mrs.  Waldrou 
filed  in  the  superior  court  of  Tippecanoe 
county,  Indiana,  a  suit  for  divorce  against  her 
husband,  which  ripened,  in  June,  lS7,  into  a 
decree  granting  the  divorce  and  giving  her 
$10,000  alimon;^.  In  October,  1887,  E.  H. 
Waldron  married  Mrs.  Josephine  P.  Alex- 
ander, the  widow  of  E.  S.  Alexander.  In 
June,  1888,  Mary  Russell,  the  divorced  wife 
of  E.  H.  Waldron ,  sued  Mrs.  Josephine  P. 
Waldron,  the  former  Mrs.  Alexander,  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  The  grounds  of 
this  action  are  stated  in  her  complaint  as* 
follows: 

1st.  "Whereas  the  said  defendant,  contriv- 
ing, and  wrongfully,  *  wickedly,  and  un-r363 
justly  intending  to  injure  the  said  plaintiff  and 
to  deprive  her  of  the  comfort,  fellowship,  socie- 
tv,  aid.  and  assistance  of  Edwin  H.  Waldron, 
the  then  husband  of  the  said  plaintiff,  and  to 
alienate  and  destroy  his  affections  for  said 
plaintiff,  on,  to  wit,  the  6th  day  of  June,  A.  D. 
1886,  and  on  divers  other  days  and  times  be- 
tween said  6th  day  of  June,  A.  D.  1886,  to  the 
21st  dav  of  June,  A.  D.  1887,  at,  etc.,  wrongful- 
ly^ wickedly,  and  unjustly  debauched  and  car- 
nally knew  the  said  Edwin  H.  Waldron,  then 
and  there  still  being  the  husband  of  the  said 
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creditors  holding  claims  for  years  subsequent 
to  1877,  which  claims  were  made  by  law  pay- 
able out  of  the  revenues  for  such  subsequent 
years.  From  this  is  deducedjtbe  conclusion  that 
the  city  charter  (sections  65  and  66  of  the  Act 
of  1882)  and  the  amendment  thereof  in  1886 
(Act  109  of  1886),  which  authorize  the  surplus 
in  any  year  to  be  applied  to  works  of  public 
improvement,  are  void  so  far  as  creditors  sub- 
sequent to  1877  are  concerned,  because  they 
impair  the  obligations  of  the  contract  made 
in  favor  of  such  creditors  by  the  Act  of  1877. 
The  premise  is  fallacious  and  the  conclusion 
drawn  from  it  unsound.  The  act  of  1877, 
after  dedicating  the  revenues  of  each  year  to 
the  expenses  of  that  year,  took  any  surplus  out 
of  the  imperative  rule  thus  estabUshed  by  the 
proviso  that  "any  surplus  of  said  revenues 
may  be  applied  to  the  indebtedness  of  former 
Tears,"  in  other  words,  having  fixed  inflexi- 
bly the  rule  by  which  the  revenues  of  the 
year  were  to  be  first  used  to  pay  the  debts 
of  the  year,  it  made  an  exception  by  allowing 
the  surplus  of  any  year  to  be  applied  to  the 
debts  of  "former  years."  The  rule  was  im- 
perative; the  exception  permissive  or  faculta- 
tive. Both  provisions  taken  together  operated 
to  deprive  the  city  government  of  power  to 
use  the  revenues  of  one  year  to  pay  the  debts 
of  another,  and  to  confer  on  the  city  authority 
to  employ,  if  it  so  chose,  the  surplus  of  one 
year  to  pay  debts  of  previous  years.  Indeed, 
the  law  made  no  attempt  to  dedicate  the  sur- 

})lus  to  any  particular  object  or  to  control  the 
egislative  discretion  of  the  municipal  council 
in  its  regard.  Having  afiSrmatively  directed 
that  the  revenues  of  each  year  should  be  ap- 
plied to  the  year's  expenses  or  debts,  the  sur- 
plus necessarily  became  subiect  to  the  appro- 
priating power  of  the  city.  To  prevent  the  gen- 
eral limitation  dedicating  each  year's  revenues 
to  each  year's  debts,  from  operating  to  pre- 
vent the  surplus  from  being  applied  to  debts 
of  previous  years,  should  the  city  so  desire,  the 
law  said  the  citv  "may"  so  use  it. 
350]  *It  is  familar  doctrine  that  where  a 
statute  confers  a  power  to  be  exercised  for  the 
benefit  of  the  public  or  of  a  private  person,  the 
word  "may"  is  often  treated  as  imposing  a  duty 
rather  than  conferring  a  discretion.    Miucm  v. 


Fearson,  50  U.  8.  9  How.  248  [18: 125];  Wa)^- 
ington  v,  PraU,  21  U.  S.  8  Wheat.  687(5:  71^; 
Rock  Islofid  Ckmnty  8upr».  v.  United  States,  71 


U.  8.  4  Wall  485  [18:  419].  This  rule  of  con 
struction  is.  however,  by  no  means  invariable. 
Its  application  depends  on  the  context  of  the 
statute,  and  on  whether  it  is  fairly  to  be  pre- 
sumed that  it  was  the  intention  of  the  legisla- 
ture to  confer  a  discretionarv  power  or  to  im- 
pose an  imperative  duty.  Minor  v.  Mechanic^ 
Bank  qf  AUmndHa^^XJ.  8. 1  Pet.  46  [7:  471; 
Binney  v.  Chesapeake  d  0,  Canat  Co.  B8  U.  ». 
8  Pet.  201  [8:  208]:  Thompson  v.  Roe,  68  U,  8, 
22  How.  422  [16:  887].  In  Minor  ▼.  Meehan- 
iei  Bank  of  Alexandria  Mr,  Justice  Story,  de- 
livering the  opinion  of  the  court,  said:  'The 
argument  of  the  defendants  is  that  'may'  in 
this  section  meant  'must;'  and  reliance  is 
placed  upon  a  well-known  rule,  in  the  con- 
struction of  public  statutes,  where  the  word 
'may'  is  often  construed  as  imperative.  With- 
out question  such  a  construction  is  proper  in  all 
cases  where  the  legislature  means  to  impose  a 
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positive  and  absolute  duly, ... 
give  a  discretionary  powVr. 
rule  can  be  laid  down  upon  1 1/ 
than  that  that  exposition  oul- 
in  this  as  in  other  cases,  w^ 
effect  the  true  intent  and  o^j< 
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ture  in  the  enactment.   The  of' 
of  the  language  most  be  pnsnt 
tended  unless  it  would  mauift  • 
object  of  the  provisions." 

In    Thompson  v.  Boe,  itupr-K 
speaking  thiough  Mr.  Jvstice  G: 
"It  is  only  where  it  is  necessan  •  • 
to  the  clear  policv  and  intenliob 
ture  that  such  a  lilierty  can  be  ta^    . 
plain  words  of  the  statute." 

In  the  law  to  be  construed  herc- 
that  the  word  "may"  is  used  in  - 
traiiistinction  to  the  word  "shall.  " 
there  can  be  no  reason  for  "takioi: 
erty."  The  legislature  first  impost 
ative  duty,  the  application  of  the  ^ 
each  year  to  the  expenses  thereof 
makes  provision  for  the  case  of  an 
revenue  *over  expenses.  In  the  first  • 
word  "  shall "  and  in  the  latter  pro\ 
word  "  may  "  is  used,  indicating  con. 
one  and  permission  in  the  other.  Int 
discretionary  nature  of  the  power  lodg* 
city  by  the  Act  of  1877,  in  regard  to  • 
plus  revenue  of  any  year,  results  inc 
from  the  entire  context  of  the  statute  i> 
obvious  purpose.  Under  the  general 
which  the  statute  created  all  the  reven< 
each  year  were  to  be  applied  exclusively : 
expenditures  of  such  year,  hence  they  t 
not  be  used  for  any  other  purpose*.  If. 
the  expenses  of  any  year  has  been  paid  o 
its  revenues,  a  balance  remained  on  hand 
city  would  have  l>een  powerless  to  use  it 
could  not  have  applied  it  to  the  payment  ( 
debt,  because  the  statute  said  that  it  should 
devoted  to  the  expenditures  of  tlie  year 
which  it  was  collected.  8he  could  not  hi 
applied  it  to  the  expenses  of  other  years,  1 
this  likewise  would  have  been  a  violation 
the  statute.  8he  would  simply  have  bad  in  b 
possession  a  sum  of  money  which  ibe  oou 
not  lawfully  use  for  any  purpose  wbatevi 
This  condition  of  thinss  rendered  it  oece^a 
to  give  power  to  dispose  of  the  surp2t 
hence  the  use  of  the  word  "may."  wU 
clearly  express  this  legislative  intent. 

The  surplus  having  been  left  by  the  Act 
1877  under  the  control  of  the  dty  council, 
follows  that  that  Act  gave  to  the  relator  no  oo 
tract  right  to  such  surplus.    The  dty  havit 
power  to  dispose  of  it,  the  Acts  of  1882  at 
1886,  directing  the  municipality  to  appropria 
the  surplus  to  works  of  public  improveov 
impaired  the  obligation  of  no  contract  rif  bt 
favor  of  relator,  since  no  right  existed,  u 
was  therefore  quoad,  the  qu^ona  pceseali 
by  this  recora  a  valid  ezerdse  of  IcgUalh 
authoritv. 

Indeea,  the  necessary  effect  of  ^raatiog  (fc 
relief  here  sought  would  be  to  impair  the  ooi 
tract  right  of  creditors  who  are  not  before  m 
The  record  ahows  that  under  the  maodalor 
terms  of  the  sUtotea  of  1888  and  1886  ^ 
surplus  for  the  years  covered  by  relator's  cWa 
has  been  set  apart  to  workaof  public  improti 
ment,  and  appropriations  lo  that  end  ba« 
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been  made  agaiDSt  tbe  same.  To  make  the 
36  llmaDdamus  peremptory  *  would  therefore 
take  toe  fand  from  the  creditoni,  to  the  pay- 
ment of  whose  claims  it  has  been  lawfully 
consecrated,  and  give  it  to  the  relator. 

The  Judgments  in  favor  of  the  relator  In  no 
way  change  the  situation.  The  first  three  di- 
rect **8aid  Judgment  to  be  paid  exclusively  out 
of  such  revenue  ...  of  the  year  1882 
.  .  .  and  for  which  appropriations  are 
made  in  said  amended  budget,  provided  that 
any  surplus  of  the  revenue  of  any  subsequent 
year  may  be  applied  to  the  payment  of  the 
debts  of  tbe  year  1882,  according  to  section  8 
of  Act  No.  80  of  1877."  The  last  fourteen, 
after  providing  that  they  should  be  paid  out 
of  the  funds  of  the  respective  years,  add, 
*'with  ibe  full  benefit  of  the  provimons  of  sec- 
tion 8  of  Act  No.  80  of  1877.''  The  proviso  in 
all  these  judgments  adds  nothing  to  the  rights 
conferred  by  the  Act  of  1877,  but  in  terms 
•imply  preserves  them.  What  the  position  of 
tbe  relator  under  that  Act  if  we  have  Just 
stated.  The  manifest  purpose  of  the  saving 
clause  in  the  Judgments  was  to  prevent  the 
language,  which  directed  that  they  should  l>e 
paid  out  of  the  funds  of  the  year,  from  being 
construed  as  preventing  the  city  government 
from  paying  out  of  the  surplus,  if  so  deter- 
mined by  the  municipal  authorities.     Jticf^- 


JOSEPHINE  P.  WALDRON,  Plff.  in  Err., 

V. 

MARY  A.  WALDRON,  Drft.  in  Err, 

(See  S.  a  Reporter's  e<L  861-884^ 

Bigning  exeepdoni—doeketing  appeal-^improper 
tumming  up  by  eounsd^improper  use  qf 
emdencs-'pervernon  qf  evidence— correction 
of  error, 

I.  A  bfll  of  exceptions  may  be  sifrned  after  the 
ezpinitlOD  of  the  term  at  wbfbh  the  judymeot 
was  rendered  If  done  by  consent  of  partlee  given 
darlnir  that  term. 

&  Objection  to  tbe  failure  to  deliver  to  ooun. 
sel  the  bill  of  exoepttoos  within  tbe  time  fixed  by 
aflrreement,  must  be  taken  when  tbe  t>i)l  is  settled. 

8.  Tbe  objection  that  tbe  appeal  was  docketed  too 
late,  tbe  defendant  in  error  is  precluded  from  re- 
lying upon  where  he  has  made  a  mottoo  la  this 
court  for  a  new  bond,  after  tbe  entry  of  tbe  case 
oo  tbe  docket  of  this  court. 

4  Tbe  assertion  by  connset  In  argument,  of  facts, 
DO  evidence  whereof  is  properly  before  tbe  Jury, 
In  such  a  way  as  to  seriously  prejudice  tbe  op- 
posing party  Is,  when  duly  excepted  to,  also 
ground  therefor. 

•w  Where  evidence  Is  admitted  for  one  certain 
porpoee,  and  that  only,  tbe  mere  fact  that  Its  ad- 
mission was  not  objected  to  at  tbe  time,  does  not 
autborlie  the  use  of  it  for  other  purposes  for 
wblob  it  was  and  could  not  have  l>een  legally  in- 
troduced. 

C  The  right  of  adefendant  to  object  to  the  per- 
version and  misuse  of  the  evidence  by  counsel  be- 
fore the  Jury  depends  upon  whether  objection 
was  duly  reserved  thereto  and  not  upon  wbetber 
•xoeptloo  was  taken  to  tbe  admlssibilitj  of  tbe 
evidence  which  was  misused. 
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7.  It  Is  tbe  duty  of  a  court  to  correct  an  error 
arising  from  tbe  erroaeous  admission  of  evidence 
when  the  error  Is  discovered,  and  when  such  cor- 
rectioo  is  made,  tbe  cause  of  reversal  Is  thereby 
removed,  unless  tbe  error  committed  was  of 
so  serious  a  nature  that  it  must  have  alfected  tbe 
minds  of  tbe  Jury  despite  tbe  correction  by  the 
court. 

8w  Where  the  fact  of  divorce  Is  confessed  In  the 
pleadings,  and  Is  also  admitted  by  counsel  in 
open  court,  tbe  divorce  record  is  inadmissible,  for 
irrelevancy* 

[No.  97.] 

Submitted  Dee,  4, 1894.  Bedded  March  4, 2896. 

rr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois,  to  review  a  ludgment  in  favor  of  the 
plaintiff,  Mary  A.  Waldron,  against  Josephine 
r.  Waldron,for  damages  in  the  sum  of  $17,500, 
for  alienating  the  affections  of  tbe  husband  of 
the  plaintiff  from  her.  Betereed,  ioith  direc- 
Uonefor  a  new  trial. 

There  was  also  a  motion  made  to  dismiss  or 
affirm,  which  was  denied. 

Statement  by  Mr.  Juetiee  Whites 
Mary  Russell  Beauchamp  was  married  in 
September,  1865,  to  E.  H.  Waldron.  They 
lived  in  Lafayette,  Indiana,  from  tiie  date  of 
their  marriage  until  187^11,  when  they  removed 
to  St.  Louis,  the  employment  of  the  husband 
calling  him  there.  In  1877  they  left  St.  Louis 
and  returned  to  Indiana,  where  they  continued 
to  live  as  husband  and  wife  until  June,  1886. 
At  that  date  the  husband  abandoned  his  mari- 
tal relations  and  fixed  his  permanent  residence 
in  Chicago.  For  twelve  or  fifteen  years,  prior 
to  June,  1886,  the  husband,  Waldron,  had 
friendly  relations  with  E.  S.  Alexander  and 
wife,  who  lived  in  Chicago,  Waldron  dealing 
with  Alexander  in  a  business  way,  and  also 
calling  socially  at  his  residence,  and  Alexander 
visitine  Waldron  when  he  came  to  Lafayette. 
In  February,  1886,  E.  8.  Alexander  died, 
leaving  a  widow.  Subsequently  Mrs.  Waldrou 
filed  in  the  superior  court  of  Tippecanoe 
county,  Indiana,  a  suit  for  divorce  against  her 
husband,  which  ripened,  in  June,  lS7,  into  a 
decree  granting  the  divorce  and  giving  her 
$10,000  alimony.  In  October,  18^,  E.  H. 
Waldron  married  Mrs.  Josephine  P.  Alex- 
ander, the  widow  of  E.  S.  Alexander.  In 
June,  1888,  Mary  Russell,  the  divorced  wife 
of  E.  H.  Waldron,  sued  Mrs.  Josephine  P. 
Waldron,  the  former  Mrs.  Alexander,  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Dlinois.  Tbe  grounds  of  ^ 
this  action  are  stated  in  her  complaint  as' 
follows: 

1st.  "Whereas  the  said  defendant,  contriv- 
ing, and  wrongfully,  *  wickedly,  and  unr363 
Justly  intending  to  injure  tbe  said  plaintiff  and 
to  deprive  her  of  the  comfort,  fellowship,  socle* 
tv,  aid,  and  assistance  of  Edwin  H.  Waldron, 
the  then  husband  of  the  said  plaintiff,  and  to 
alienate  and  destroy  his  affections  for  said 
plaintiff,  on,  to  wit,  the  6th  day  of  June,  A.  D. 
1886,  and  on  divers  other  days  and  times  be- 
tween said  6th  day  of  June.  A.  D.  1886,  to  the 
2l8t  day  of  June,  A.  D.  1887,  at,  etc.,  wrongful- 
ly^ wickedly,  and  unjustly  debauched  and  car- 
nally knew  the  said  Edwin  H.  Waldron,  then 
and  there  still  beinr  the  husband  of  the  said 
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plaintiff,  and  thereby  the  affections  of  the  said 
Edwin  H.  Waldron  for  the  said  plaintiff  was 
then  and  there  alienated  and  destroyed,  and  also 
by  reason  of  the  premises  the  said  plaintiff  from 
thence  hitherto  wholly  lost  and  was  deprived 
of  the  comfort,  fellowship,  society,  and  assis- 
tance of  the  said  Edwin  H.  Waldron,  her  said 
husband,  in  her  domestic  affairs,  which  the 
said  plaintiff  during  all  that  time  ou^ht  to  have 
had  and  otherwise'^might  and  would  have  had, 
etc.,  aforesaid." 

2d.  '*  Whereas  the  said  defendant,  contriv- 
ing and  wrongfully,  wickedly,  and  unjustly 
intending  to  injure  the  said  plaintiff  and  to  de- 
prive her  of  the  comfort,  fellowship,  society, 
aid,  and  assistance  of  Edwin  H.  Waldron,  the 
then  husband  of  the  said  plaintiff,  and  to 
alienate  and  destroy  his  affection  for  the  said 
plaintiff  on,  to  wit,  the  6th  dav  of  June,  A.  D. 
1886,  and  on  divers  other  days  and  times 
between  said  6th  day  of  June,  A.  D.  1886,  and 
the  21st  day  of  June,  A.  D.  1887,  at,  etc., 
wroni^f ully  and  unjustly  sought  and  made  the 
acquaintance  of  Edwin  EL  Waldron,  the  hus- 
band of  the  said  plaintiff,  and  then  and  there, 
well  knowing  that  said  Edwin  H.  Waldron 
was  the  husband  of  said  plaintiff,  wrongfully, 
wickedly,  and  unjustly  oesought,  persuaded, 
and  allured  the  said  Edwin  H.  Waldron  to  de- 
sert and  abandon  the  said  plaintiff,  and  there- 
by the  affection  of  said  Edwin  H.  Waldron 
for  the  plaintiff  was  alienated  and  destroyed, 
and  also  by  reason  of  the  premises  the  plaintiff 
has  from  thence  hitherto  been  wholljr  deprived 
of  the  affection,  society,  aid,  and  assistance  of 
her  said  husband  in  her  domestic  affairs,  whidi 
the  plaintiff  during  all  that  time  ought  to  have 
had  and  otherwise  might  and  would  have  had, 
30l-]*and  also  by  reason  of  the  premises  the 
said  plaintiff  during  all  said  time  from  thence 
hitherto  suffered  great  mental  anguish  and 
loss  of  social  reputation  at,  etc.,  aforesaid,  to 
the  damages  of  said  plaintiff  of  one  hundred 
thousand  dollars,  and  therefore  she  brings  her 
suit,  etc." 

The  defendant  pleaded  that  inasmuch  as 
the  relation  of  the  husband  and  wife,  which 
formerly  existed  between  the  plaintiff  and  de- 
fendant s  present  husband,  had  been  terminated 
by  a  decree  of  divorce,  granted  at  plaintiff's 
own  demand,  the  action  was  not  maintainable. 
She  further  pleaded  the  general  issue.   . 

The  case  came  to  trial  in  January,  1890.  In 
the  opening  statement,  foreshadowmg  the  case 
which  it  was  proposed  to  proye,  one  of  the 
counsel  for  plaintiff  read  to  the  lury  extracts 
from  the  divorce  proceedings,  and  commented 
'  thereon  in  a  manner  which  clearlv  indicated 
that  there  were  links  in  a  chain  of  evidence, 
which  plaintiff  proposed  to  offer  in  order  to 
establish  the  adultery  of  the  defendant  There- 
after, during  the  progress  of  the  trial,  the  rec- 
ord of  the  divorce  suit  was  offered  in  evidence 
by  the  plaintiff,  for  the  general  ourposea  of 
the  case,  and  its  admission  was  objected  to  by 
the  defense  on  the  ground  that  it  was  rei inter 
oXioB,  and  that  the  plaintiff  could  not  make 
proof  for  herself  by  offering  her  own  petition 
as  evidence  in  her  favor,  and  thus  asperse  the 
character  of  the  defendant  The  court  admit- 
ted the  record  to  prove  the  fact  of  the  divorce 
alone,  and,  while  thus  admitting  it,  repeatedly 
declared  that  it  could  only  be  uwd  for  that  one 
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purpose,  and  that  the  averments  in  the  petition 
and  other  matters  reflecting  on  the  defendaot 
were  not  to  be  disclosed  or  read  to  the  jury. 
The  defendant  excepted  to  the  admiaBton  d 
the  record  for  any  purpose  whatever. 

The  plaintiff  then  offered  the  statute  of  lo- 
diana  relatiye  to  divorce,  and  this  was  ah>o  ad- 
mitted in  spite  of  objection ,  as  eviilence  of 
the  Indiana  law  on  that  subject  The  testl 
mony  of  the  Judge  before  whom  the  divorce 
proceeding  was  had  was  then  admitted.  Wil- 
son, who  appeared  as  attorney  for  Waldron  in 
the  divorce  proceeding,  was  also  allowed,  over 
objection,  to  testify  as  to  his  connection  there- 
with. Davie,  the* witness  on  the  strength [365 
of  whose  testimony  the  decree  of  diyorce  had 
been  mainly  iMised,  was  also  allowed  to  testify. 
In  the  closing  argument  to  to  the  jury  ». 
Aldrich,  of  counsel  for  the  plaintiff,  uaed  the 
foUowing  language: 

"The  divorce  law  of  Indiana  provides  diat 
.  .  .  a  divorce  may  be  decreed  .  .  . 
for  the  following  causes  and  no  other: 
(Adultery,  except  as  hereinafter  provided.  iD^ 
potency  existing  at  the  time  of  the  marriage; 
abandonment  for  two  years;  cruel  and  inhu- 
man treatment  of  either  party  by  the  other; 
habitual  drunkenness  of  either  party:  (he 
failure  of  the  husband  to  make  reasonable  pro- 
vision for  his  family  for  a  period  of  two  yean; 
the  conviction  subsioquent  to  the  marria'ge,  in 
any  country,  of  either  party,  of  an  infatDoot 
crime.)    .    •    . 

*'The  only  two  that  are  referred  to  in  this 
bill  for  divorce — the  record  is  not  here,  I  shall 
state  it,  and  if  it  is  challenged  I  shall  read  it 
when  it  comes—are  these:  That  he  had 
abandoned  her.  Is  there  any  conflict  in  the 
evidence  in  this  case  that  that  abandonmeot 
only  extended  from  the  6lh  day  of  June  np 
UDol  the  time  this  decree  was  entered  the  21it 
day  of  June,  1887,  a  year.  Is  that  a  compliance 
with  the  statute  calling  for  abandonment  for 
two  years  ?  Nothing  of  the  kind.  Cruel  and 
inhuman  treatment  Hasn't  Edward  H. 
Waldron  testified  upon  the  stand  in  this  cats. 
and  is  there  any  dispute  upon  this  subject  that 
there  was  no  cruel  and  inhuman  treatment  up- 
on his  part  in  this  case;  that  he  had  never  beea 
guilty  of  cruel  and  inhuman  treatment  •nd 
has  the  statement  been  challenged  that  cruel 
and  inhuman  treatment  under  the  laws  of  the 
state  of  Indiana  only  means  acta  of  cnid^ 
coupled  with  personal  yiolence  ? 

"There  has  been  no  cruelty  or  anything  of 
the  kind.  They  say  there  la  do  charge  of 
adultery  in  this  case.  The  record  says  that 
there  was  no  cruel  or  inhuman  treatment,  sad 
that  he  was  enamored  of  Joaopbioe  P. 
Alexander,  in  this  case.  ...  Mr. 
Davie  was  the  only  witness  upon  this 
subject  •  •  •  And  he  has  aakl  .  .  - 
that  he  •  •  .  did  not  know  Edward 
H.  Waldron  until  he  came  to  Chietfo, 
and  Edward  H.  Waldron  ...  has  VMM 
that  up  to  the  time  he  *came[SM 
to  Chicago  he  had  no  acquaintance  with 
Robert  Davie.  .  .  .  He  was  the  agent  1^ 
paid  airent  of  Edward  H.  Waldron.  Edwsri 
H.  Waldron  is  too  able  a  man,  be  baa  too  ooch 
brains,  he  is  to  cute,  he  is  too  aUck,  gentleiMa 
of  the  jury,  not  to  apply  any  other  terms  bat 
thoae  that  are  fitting  to  him,  to  suppoae  that  a 
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decree  eotild  be  obtained  in  Indiana  for 
ibtndonment  or  for  cruelty  or  for  iDbuman 
irettment.  Edward  H.  waldron  knew  as 
well  as  yon  know  that  he  could  only  get  a 
dirorce  and  it  could  only  be  procured  on  the 
poond  of  bis  adultery  with  somebody.  .  .  . 
Bobert  Dayie  knew  it.  By  reason  of  this  non- 
aoqnaintance  at  Uiat  time  Kobert  Davie  could 
lot  bsYC  testified  to  any  of  the  acts  of  cruelty. 
Bow  did  Robert  Davie  acquire  his  Infonna- 
tkift  f  By  these  innumerable  visits  to  Chicago. 
...  In  view  of  the  testimony  in  this  case; 
ia  view  of  the  relations  of  tbejMirties;  in  view 
of  tbe  fact«  that  Edward  H.  Waldron  has  tes- 
tified that  be  bad  talked  with  the  defendant  on 
two  occasions  about  these  divorce  matters,  and 
the  fact  that  be  was  living  at  ibis  house  at  that 
time,  witb  that  fact  before  you,  you  cannot 
bdieve,  that  it  was  unpremeditated,  that  it  was 
unknown,  or  anything  of  that  kind. 

**Mr.  McCoy,  for  the  defendant,  excepted  to 
the  statement  of  counsel  that  Robert  Davie  had 
obtained  the  information  to  which  he  testified 
hi  tbe  divoroeproceeding  in  Chicago,  or  from 
Edward  H.  Waldron,  on  the  ground  that  the 
court  had  excluded  tbe  evi^nce  of  Robert 
Jhm  on  that  subject. 

*'Mr.  McCoy.  'I  read  a  question  here  as  to 
whether  or  not  Mr.  Davie  obtained  bis  infor- 
matiOQ  in  Chicago  and  he  replied  that  he  did 
not,  aod  that  extra  question  and  answer  was 
itricken  out  as  being  within  the  character  of 
tbe  efidenoe  excluded  by  tbe  court;  therefore, 
I  do  not  think  it  is  proper  to  comment  upon  to 
the  jury.' 

"Mr.  Aldricb  further  stated  to  the  ]urv:  'I 
mbmit  to  you,  i^ntlemen,  that  any  infbrma- 
tioo  on  that  subject,  whether  it  was  cruelty  or 
whether  it  was  cruel  and  inhuman  treatment, 
or  whether  it  was  abandonment,  must  have 
been  acquired  by  Mr.  Davie  while  he  was  in 
CWctga* 

**To  which  statement  of  counsel  for  the 
86i]p]aintiirMr.  McCoy,  ^counsel  for  the  de* 
fendiDt,  objected,  and  then  and  there  duly  ex- 
cepted for  the  reasons  above  stated. 

**Mr.  McCoy  farther  objected  to  tbe  state- 
Bents  of  the  counsel  for  the  plaintiff  to  the 
jury  IS  to  the  laws  of  Indiana  on  the  subject  of 
aiforceand  tbe  argument  that  it  must  have 
been  panted  on  the  grounds  alleged  in  the 
compIaiDt  in  tbe  divorce  proceeding  reflecting 
npoD  the  character  of  tbe  defendant,  Josephine 
P.  Alexander,  and  then  and  there  duly  ex- 
cepted to  such  statements. 

"And  thereupon,  after  further  arguments  to 
^  jury,  .  .  .  Mr.  Dexter  addr^sed  the  iury 
b  a  closing  argument  on  behalf  of  the  plain- 
tiff, in  the  course  of  which  ...  he  spoke  As 
follows: 


<i 


Mr.  Ikxt&r'B  doting  Argument 


"Kow,  what  was  that  divorce?  Gentlemen, 
(bis  subject  of  divorce  was  spoken  of,  you 
recollect,  between  Waldron  and  the  defendant. 
It  wu  a  matter  of  conversation,  he  says,  on 
one  of  two  occasions,  and  you  have  heard  read 
bis  language  on  that  subject.  Now,  I  assert 
that  here  was  a  wicked  scheme  against  the  es- 
tablished order  of  society  and  the  rights  of 
this  woman,  and  that  the  defendant  shall  not 
CKipe  here  by  throwing  up  false  issues.    Are 

iw  u.  s. 


there  any  grounds  of  divorce  here  except  those 
which  sustain  this  action? 

"Mr.  Walker,  for  defendant.  I  enter  my 
objection  to  the  statement  of  counsel. 

^'The  Court  All  that  was  in  the  declara- 
tion tbe  court  excluded. 

"Mr.  Dexter.  .  .  .  Tbe  conclusion  that  it 
fthe  evidence]  leads  to  counsel  shrinks  from; 
It  hurts  bim.  The  jury  cannot  be  fogged 
about  it  There  is  somethipg  underneath  nere 
that  is  reached  for,  and  you  will  lay  hold  of  it, 
and  you  will  not  be  deceived  about  it.  There 
will  be  no  effectual  effort  to  keep  your  minds 
from  cominff  to  the  conclusion  that  it  ought  to 
reach.  I  wall  confine  myself  to  the  state- 
ments admitted  by  tbe  court  and  read  to  the 
jury.  .  .  . 

"The  plaintiff  prays  for  decree  of  divorce  for 
misconduct  of  the  defendant  on  account  of  his 
cruel  and  inhuman  treatment  *of  this  [368 
plaintiff — neither  cruel  nor  inhuman  treatment 
proven  save  in  the  language  of  the  bill — 'in 
this,  that  he  has  become  enamored  of  one  Jo- 
sephine P.  Alexander,  a  married  woman.'  " 

In  its  final  charge  to  the  jury  the  court, 
among  other  things,  said: 

"The  court  has  already  adlodsed  that  the 
decree  of  divorce  obtained  by  the  plaintiff  from 
Mr.  Waldron,  June  21,  1887,  is  evidence  con- 
clusive in  this  case  that  the  marriage  relations 
between  the  plaintiff  and  Mr.  Waldron  were 
dissolved  from  the  date  of  that  decree.  The 
decree  of  divorce  acted  on  the  status  of  tbe 
parties  and  dissolved  the  marriage  relation 
theretofore  existing  between  them  and  left 
each  free  to  remarry;  but  the  allegations  con- 
tained in  tbe  bill  of  complaint  in  that  case 
against  Mrs.  £.  8.  Alexander,  the  present  de- 
fendant, are  not  evidence  in  this  case  and  were 
excluded  bv  tbe  court. 

"The  evidence  also  taken  on  the  trial  of  that 
case  is  not  competent  evidence  against  tbe  de- 
fendant in  this  case,  and  was  also  excluded. 
She,  not  beinff  a  party  thereto,  is  not  permitted 
to  appear  and  cross-examine  the  witnesses. 
Nor  should  the  jury  assume  or  infer  from  any- 
thing in  evidence  m  this  case  that  the  judg- 
ment of  divorce  was  granted  upon  tbe  ground 
of  adultery,  as  that  is  not  one  of  tbe  grounds 
alleged  in  tbe  bill  of  complaint,  nor  upon  any 
ground  of—for  any  of  the  causes  having  refer- 
ence to  the  conduct  of  the  defendant  In  this 
case.  Such  an  inference  has  been  sought  to 
be  drawn  by  counsel  from  the  proceedings  in 
that  case,  but  it  is  an  inference  not  warranted 
bv  the  record  in  evidence  and  unfair  towards 
the  defendant  The  Iury  will  try  this  case 
upon  the  evidence  produced  on  this  trial,  and 
not  assume  or  infer  that  other  evidence  might 
have  been  produced  here  or  was  product  in 
some  other  case  to  which  tbe  defendant  waa 
not  a  party." 

In  February  there  was  a  verdict  in  favor  of 
tbe  plaintiff  for  $17 ,500.  In  March  an  applica- 
tion for  a  new  trial  was  heard,  and  taken  under 
advisement  In  June,  the  motion  for  a  new 
trial  having  been  overruled,  the  defendant 
moved  in  arrest  This  motion  was  also  over- 
ruled, and  on  the  same  day  *  judgment  [369 
was  rendered  on  the  verdict  The  record  states 
that  on  motion  for  defendant  the  time  to  file  a 
bill  of  exceptions  was  extended  to  the  first  day 
of  November  next    Thereafter  a  writ  of  error 
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•WM  sued  out  and  a  supersedeas  bond  fixed  at 
f25,000.  On  October  6, 1890,  a  writien  stipa- 
latioo  was  entered  into  between  counsel,  wbicb, 
mfter  mentioning  tbe  suinie  out  of  tbe  writ  of 
error,  the  giving  of  tbe  supersedeas  bond,  and 
tbe  issuance  of  citation  returnable  bere  in  Oc- 
tober, 1890,  expressed  tbe  desire  of  tbe  plain- 
tiff in  error  to  obtain  an  extension  of  time  to 
prepare  tbe  bill  of  exceptions  and  file  tbe  rec- 
ord bere,  and  set  out  that  this  extension  was 
agreed  to  by  tbe  defendant  in  error,  provided — 

''First.  That  tbe  above  named  defendant 
(as  plaintiff  in  error)  shall  file  in  the  oflSce  of 
tbe  clerk  of  tbe  Supreme  Court  of  tbe  United 
States  tbe  said  writ  of  error,  tbe  said  citation 
and  this  stipulation,  and  shall  have  tbe  said 
cause  docketed  in  said  Supreme  Court  in  its 
regular  order  within  tbe  time  regularly  re- 
quired by  the  rules  of  said  court  for  tbe  filing 
of  the  transcript  of  tbe  record  in  said  cause  in 
said  Supreme  Court  as  if  this  stipulation  had 
not  been  made. 

"Second.  That  counsel  for  tbe  above  named 
defendant  shall  have  until  November  15,  A. 
D.  1890,  to  prepare  tbe  bill  of  exceptions  in 
said  cause  and  deliver  it  to  counsel  for  tbe 
above  named  plaintiff  for  examination  and 
tuch  correction  as  be  may  deem  proper. 

*'Third.  That  counsel  for  tbe  above  named 
plaintiff  shall  examine  said  bill  of  exceptions 
and  return  it  to  counsel  for  tbe  above  named 
defendant  within  thirty  days  after  it  shall  have 
been  delivered  to  him  with  any  proposed  cor- 
rections or  alterations  which  be  may  deem 
proper. 

'*  Fourth.  Thereafter,  as  soon  as  practica- 
ble, but  within  thirty  days  upon  reasonable 
notice,  said  bill  of  exceptions  shall  be  presented 
to  tbe  jud^  who  conducted  tbe  trial  of  said 
cause  for  bis  approval  after  tbe  settlement  by 
bim  of  any  parts  of  said  bill  of  exceptions  as 
to  which  counsel  may  have  been  unable  to 
agree. 

*'Fiftb.  That  said  bill  of  exceptions  shall  be 
approved  by  said  jud^  and  be  by  him  sent  to 
370]  tbe  clerk  of  said  circuit  *coiirt  with  di- 
rections that  it  be  filed  as  of  tbe  date  of  tbe 
entry  of  said  judgment. 

'*Sixtb.  That  within  thirty  days  after  said 
bill  of  exceptions  shall  have  been  so  filed  the 
transcript  of  said  record  shall  be  completed 
and  filed  in  the  Supreme  Court  of  tbe  United 
States  in  said  cause  as  theretofore  docketed. 

"  That,  in  tbe  meantime,  so  long  as  counsel 
for  said  above  named  defendant  make  no  de- 
fault in  the  performance  of  the  conditions  of 
this  stipulation,  counsel  for  tbe  above  named 
plaintiff  (defendant  in  error)  wfll  make  no  mo- 
tion to  dismiss  said  writ  of  error  for  failure  to 
file  said  transcript  of  tbe  record  witbin  tbe 
time  regularly  prescribed  by  tbe  rules  of  said 
Supreme  Court,  and  tbe  said  transcript,  when 
80  filed,  shall  be  taken  and  considerea  as  bav- 
ins been  filed  in  apt  time. 

^'  This  stipulation  is  executed  in  triplicate, 
one  to  be  filed  in  tbe  Supreme  Court  of  tbe 
United  States,  and  one  to  be  retained  by  coun- 
•el  for  each  oi  said  parties. 

*'  Dated  at  Chicago,  Dlinois,  October  6,  A. 
D.  1890  " 

Application  was  made  bere  in  due  season  to 
docket  this  agreement  and  writ  of  error  in  lieu 
of  tbe  record,  and  was  refused.    Tbe  settle- 


ment  of  the  bill  of  exceptions  by  tbe  court  ii 
thus  stated  in  the  record: 

*'  The  clerk  of  said  court  will  file  tbis  bQI  of 
exceptions  as  of  tbe  date  of  July  lOtb,  A.  D. 
1890.  R  Bunn.  JndQe. 

••  To  William  H.  Bradley,  Esq.,  clerk. 

"  Upon  tbe  presentation  of  tbe  bill  of  ex- 
ceptions to  tbe  Judge  for  settlement,  on  Feb- 
ruary 21st,  1891,  counsel  for  plaintiff  (defend- 
ant in  error)  moved  that  tbe  judge  do  not  sigB 
tbe  same,  because  tbe  defendant  (plaintiff  in 
error)  has  waived  her  right  thereto,  since  said 
defendant  has  not  filed  ibis  bfll  of  exceptions 
witbin  the  time  prescribed  by  tbe  iodfe  at  tbe 
time  tbe  appeal  was  prajed,  and  has  failed  to 
baye  said  case  docketed  m  tbe  Supreme  Court, 
as  in  and  by  a  stipulation  entered  into  on  Oc- 
tober 8tb,  1890,  between  tbe  attorneys  of  tbe 
respective  parties  prescribed. 

"  Which  motion  was  denied  by  tbe  Judge. 

*'  To  which  ruling  counsel  for  plaintiff  then 
and  there  duly  excepted. 

♦"  Date,  Madison,  FeVy  21, 1891.-     [871 

Tbe  bill  of  exceptions  in  its  caption  recites: 

"  Be  it  remembered  that  on  tbe  trial  of  tbt 
above  entitled  cause  on  tbe  21st,  22d,  28d.  24tb, 
27tb,  2Hth,  29th,  80tb,  and  81st  davs  of  Janu- 
ary, and  the  Ist,  8d,  and  4th  days  of  Feluiuiy, 
A.  D.  1890,  in  the  December  term  of  said 
court,  A.  D.  1889,  tbe  said  cause  bavinff  been 
reached  and  come  on  for  trial  in  its  regular  or- 
der on  tbe  trial  calendar  of  said  court,  tbe  fol- 
lowing proceedings  were  bad,  viz;" 

When  it  reaches  tbe  point  where  tbe  evi- 
dence for  plaintiff  is  recited  there  appears  the 
beading  '*  Plaintiff's  Evidence."  At  tbe  pofot 
where  the  opening  evidence  for  the  pUintiff 
ends,  is  the  following  entry:  '*  Which  was  til 
the  evidence  bere  onered  on  tbe  part  of  tbe 
plaintiff  on  tbe  trial  of  tbe  cause."  Tbis 
IS  immediately  foUowed  by  tbe  words^  •'  De- 
fendant's Evidence.  Thereupon  the  defeod- 
ant.  to  maintain  tbe  issues  on  bis  part  in  said 
cau.«e,  introduced  tbe  following  evidence' 
At  tbe  close  of  tbe  evidence  which  follows  tbe 
foregoing  is  the  entry,  ••  Here  counsel  for  de- 
fendant rested  their  case;"  and  followine  tbis, 
"Rebuttal.  And  thereupon  tbe  pluotilf, 
further  to  maintain  tbe  issues  on  her  part,  hi- 
traduced  the  following  evidence  in  relMittal." 
At  the  conclusion  of  this  evidence  is  tbe 
statement, "  Which  was  all  the  testimony 
offered  on  the  trial  of  said  cause. "  The  record 
was  filed  and  docketed  here  February  28, 1881. 
In  December,  1892.  defendant  in  error  ou>vfd 
to  vacate  the  supersedeas  because  the  snrrtj 
on  the  bond  hacl  become  insolvent.  On  De* 
ccml)er  12  it  was  ordered  Uiat  a  new  bond  bs 
given  within  thirty  days,  and  on  tbe  same  di^ 
the  new  bond  was  filed. 


Mta»n,  WilUam  H.  Banom,  A  /.  CM 

weU  and  Louii  J,  Pienan,  for  plaintiff  ia 
error: 

The  admission  In  evidence  of  tbe  record  of 
tbe  divorce  proceedings  begun  by  defendsat 
in  error,  and  wherebv  she  procured  a  difores 
from  her  husband,  tbe  said  Edward  H.  Wal- 
dron,  in  the  Indiana  court  was  error. 

1  Wharton,  Evidence  (ed.  1879)  gS  888, 80; 
Tappan  v.  Beard»U»,  77  U.  8.  10  WaE  4S7 
(19:  974):  Orom  y.  ButUdgt,  81  HL  Ml 

Tbe  court  erred* 


IflM. 


Waldbok  t.  Waldkon. 
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t  In  permitting  plaintiff  to  state  in  ber 
direct  exftmination  what  took  place  at  the  said 
iDtemew  witb  ber  busband,  and  tben  in  re- 
Umng  to  permit  counsel  for  defendant  to 
cro»examine  as  to  sucb  matters. 

2.  Id  sustaining  tbe  motion  of  plaintiff's 
eouosel  to  strike  out  all  of  tbe  matter  pertain- 
ing  to  conversations  in  said  interview,  witbout 
reqaiiiDg  counsel  for  plaintiff  to  specify  par- 
ticQiarly  parts  of  said  testimony  wbicb  tbev 
dedred  stricken  out,  tbus  leaving  said  testi- 
Dooy  before  tbe  Jury  witb  practicaUy  tbe 
mmt  force  and  effect  as  if  no  order  to  strike 
out  bad  been  entered. 

8.  Tbat  wbere  a  wife  brings  an  action  con- 
eerolo^  ber  separate  property  in  connection 
vitb  circumstances  sucb  as  existed  in  tbis  case, 
tbe  statute  as  to  busband  and  wife  testifying 
for  or  airainst  eacb  otber,  baa  no  application. 

Sdiouler.  Domestic  Relations  (4tb  ed.)  g  58; 
1  Greenl  Ev.  §  254:  8emon$  v.  Trevitt.  89 
Ohio  8t.  259;  Bdbil/$  App.  98  Pa.  601;  McOiU 
T.  Bowand,  8  Pa.  451,  45  Am.  Dea  654;  lUi- 
•0if  Cent.  R.  Co.  v.  Tapior,  24  HI.  828;  Sas- 
tun  V.  Oark,  87  Ga.  242. 

lo  not  permitting  Mr.  Waldron  to  state 
what  plaintiff  said  in  ber  complaints  against 
him,  the  court  deprived  defendant  of  evidence 
wbicb  was  material  as  sbowing  that  long  be- 
fore this  action  was  begun  no  affection  bad 
existed  between  plaintiff  and  ber  busband. 

Dana  v.  McBride,  48  Iowa.  624;  Coleman  v. 
WkiU,  43  Ind.  429;  Gilchrist  v.  Bale,  8  Watts, 
855.  34  Am.  Dec.  469;  Palmer  v.  Crook,  7 
Gray,  418;  1  Greenleaf,  £v.  §  102;  2  HUliard, 
Torts.  509;  Addison,  TorU,  899;  Barter  t. 
CriU,  83  Barb.  288. 

Mr,  Charles  H.  Aldrieh,  for  defend- 
iot  in  error: 

Tbe  wife  may  bring  suit  for  alienation  of 
husbiiDd's  affections. 

Bamtt  V.  Bauett,  20  HI.  App.  548;  WesUnke 
T.  WetOake,  84  Obio  St.  621.  82  Am.  Hep.  897; 
Mekrhoff  V.  Mehrhoff,  26  Fed.  Rep.  18;  Clark 
V.  Uanan,  1  Cin.  Sup.  Ct.  418;  Breiman  v. 
Ptatefi,  7  Abb.  N.  C.  249;  Baker  v.  Baker,  16 
Abb.  N.  C.  293;  Warner  v.  Miller,  17  Abb.  N. 
C.  221;  ChurehiU  v.  LewU,  Id.  226;  Jayne$  v. 
Jaunet,  39  Hun,  40. 

Tbe  fact  tbat  tbe  plaintiff  below  bad  ob- 
liiDcd  a  divorce  from  ber  busband  for  tbe  loss 
of  wbose  consortium  sbe  brougbt  tbis  action, 
WIS  no  bar  to  tbe  prosecution  of  tbe  same. 

W'intmore  v.  Greenbank,  BIgelow  Lead.  Cas. 
888;  WUUm  v.  Webster,  7  Car.  &  P.  198; 
Miehad  v.  DunkU,  84  Ind.  544,  48  Am.  Rep. 
100;  Modisett  v.  MePike,  74  Mo.  636. 

Tbere  was  no  available  error  committed  bv 
tbe  admission  of  tbe  divorce  record  in  evl 
denoe. 

WaUis  T.  BandaU,  81  N.  Y.  164;  Einde  t. 
Longwrih,  24  U.  6.  11  Wbeat.  199  (6: 454);  1 
Thompson,  Trials,  §§  706,  707. 

It  is  possible  for  error  to  be  corrected  and 
cored  by  drawing  tbe  attention  of  tbe  Jury 
carefully  to  tbe  fact 

Steagald  v.  State,  22  Tex.  App.  464;  Pe<yple 
V.  KeUy,  85  Hun,  295;  Lathrop  v.  Sharon,  12 
Pick.  172. 

Incompetent  evidence  may  be  cured  by  an 
instruction  admonisbing  tbe  iury  to  disregard 
sacb  evideDce,  even  in  a  criminal  case. 

Ilopt  V.  Utah,  120  U.  B.  430  (80: 708);  State 
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V.  May,  15  N.  C.  830;  Goodnaw  v.  HiU,  121 
Mass.  589;  Smith  v.  Whitman,  6  Allen,  562; 
EaiDes  V.  Gustin,  9  Allen,  406;  Dellin  v.  Peo- 
ple, 8  Micb.  869;  SpedU  Y.  Hotcard,  88  U.  8. 
16  Wall.  564  (21: 848). 

It  is  not  to  be  assumed  tbat  every  misstate- 
ment of  law  or  fact  will  bave  tbe  effect  of 
exciting  improper  prejudices.  Tbe  instruc- 
tions of  tbe  court  and  tbe  good  sense  of  a  com- 
petent jury  are  a  sufficient  protection  against 
ordinary  errors  of  statement  and  false  argu- 
ments of  counsel. 

Chicago  db  A.  B.  Co.  y.  Johnson,  116  HI  206; 
Bmry  v.  Centralia  d  0.  R,  Co,  121  HI.  268; 
Felix  V.  Sehamtoeber.  119  HI.  445;  Bay  singer 
V.  People,  115  lU.  419;  Marder  v.  Leary,  187 
HI.  821;  Chicago  t.  Leseth,  142  HI.  642. 

Tbere  were  no  exceptions  taken  to  counsers 
remarks  and  no  ruling  of  tbe  court  asked  for 
or  obtained  witb  reference  dtber  to  bis  argu- 
ment. Under  sucb  circumstances,  tbe  appel- 
late court  cannot  pass  upon  tbe  subject  of  such 
remarks. 

Smith  V.  People,  142  HI.  117,  124;  Crumpton 
T.  United  States,  138  IT.  8.  861  (34: 958). 

As  to  tbe  admissibili^  of  tbe  wife's  testi- 
mony in  a  case  of  tbis  kmd,  tbe  statute  is  too 
plainly  in  favor  of  it  to  admit  of  argument, 
and  counsel  practically  concede  it. 

Tbe  statute  makes  no  dbtinction  between 
confidential  communications  and  tbose  made 
in  tbe  presence  of  third  parties.  It  refers  to 
all  conversations  and  makes  tbem  inadmis- 
sible. 

Connecticut  Mut,  L,  Ins,  Co,  v.  Union  Trust 
Co.  of  New  York,  112  U.  8.  250  (28:708);  MiU 
ehinson  v.  Cross,  58  111.  866;  Bea  v.  Tucker, 
51  HI.  110.  99  Am.  Dec.  539;  Eawver  v.  Haw- 
ver,  78  111.  412;  Smith  v.  Long,  106  III.  485; 
Gordon  v.  Reynolds,  114  III  118;  IMeaven  v. 
Dixon,  119  HI.  548. 

*Mr.  Justice  White  delivejred  tbe  [378 
opinion  of  tbe  court: 

The  motion  to  dismiss  or  affirm  is  without 
merit.  Tbe  signing  of  tbe  bill  of  exceptions 
after  tbe  expiration  of  tbe  term  at  wbicb  tbe 
judgment  was  rendered,  was  lawful  if  done  by 
consent  of  parties  given  during  tbat  term. 
Hunnicutt  v.  PeyUm,  102  U.  8.  388  [26:  1181; 
Davis  T.  Patriae,  122  U.  8.  188  [30:  1090]; 
Michigan  Ins,  Bank  t.  Eldred,  148  U.  &  298 
[80:  1621. 

Tbe  fact  tbat  tbe  bill  of  exceptions  was  not 
banded  to  counsel  for  defendant  on  or  before 
l^ovember  15, 1890,  does  not  appear  of  record, 
and  if  it  did,  it  would  be  londered  immaterial 
by  tbe  action  of  tbe  judge  below  in  settling 
tbe  bill. 

If  tbe  bill  was  not  delivered  to  counsel 
witbin  tbe  time  fixed  by  tbe  agreement,  objec- 
tion to  tbe  failure  so  to  deliver  it  should  bave 
been  urged  wben  tbe  bill  was  settled.  And  if 
an  objection  tben  taken  was  overruled,  tbe 
question  of  tbe  correctness  of  sucb  action 
should  bave  been  tben  reserved.  The  fact  is, 
tbat  tbft  only  reservation  made  in  tbe  settle- 
ment of  tbe  bill  is  tbus  stated  in  tbe  record: 
"  Counsel  for  plaintiff  move  tbat  tbe  judge  do 
not  siffu  tbe  same,  because  tbe  defendant  has 
not  filed  tbis  bill  of  exceptions  witbin  tbe  time 
prescribed  ...  at  tbe  time  tbe  appeal 
was  prayed."    Tbis,  of  course,  was  not  sound, 
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Id  view  of  the  agreement  whereby  the  time 
which  had  been  at  first  fixed  was  extended. 
The  only  question  reserved  in  this  connection 
Is  accordingly,  also,  without  merit.  As  to  the 
contention  that  the  appeal  was  docketed  too 
late,  the  defendant  in  error  is  precluded  from 
relying  thereon  by  reason  of  his  motion  here 
lor  a  new  bond,  long  after  the  entry  of  the 
case  on  the  docket  of  this  court,  which  was 
made  at  the  return  term. 

Whether  the  concluding  words  in  the  bill  of 
exceptions,  *'which  was  ul  the  testimony  of- 
fered on  the  trial  of  the  cause,"  would  be  treated 
as  meaning  all  the  evidence,  if  unexplained  l^ 
the  context  of  the  bill,  need  not  be  considered, 
as  all  the  recitals  in  the  bill,  from  the  caption  to 
the  end  thereof,  taken  together,  we  think,  con 
370]clu8ively  show  that  ♦the  words,  **all  the 
testioiony,"  were  used  as  synonymous  with  **a11 
the  evidence."  This  conclusion  is  strength- 
ened by  the  fact  that  the  bill  was  settled  con- 
tradictorily, and  no  reservation  at  to  its  in- 
completeness was  made. 

Coming  then  to  consider  the  record,  we  find 
that  the  assignments  of  error  here  are  of  a 
threefold  nature:  (a)  those  which  relate  to  the 
conclusions  of  law  reached  by  the  court  upon 
the  merits  of  the  controversy;  (b)  those  which 
complain  of  perversion  and  misuse  by  counsel 
of  evidence  admitted,  which  it  is  alleged  were 
80  serious  that  they  must  have  affected  the 
minds  of  the  Jury,  to  such  an  extent  as  to  ren- 
der the  verdict  and  Judgment  necessarily  rever- 
sible; and  (c)  those  which  rest  upon  the  alleged 
I  ejection  of  legid  and  admission  of  illegal  evi- 
dence. 

We  will  first  approach  the  investigation  of 
the  matters  mentioned  under  the  second  head- 
ing, since  if  the  complaint  of  perversion  and 
mUuse  of  evidence  is  Justified,  it  is  not  neces- 
sary to  consider  whether  the  rulings  on  the  ad- 
mif^ibility  of  testimony  or  the  final  conclusions 
of  law,  upon  the  merits,  were  correct. 

The  complaint  of  the  conduct  of  counsel  In 
argument  is  substantially  predicated  upon  the 
following  analvsis  of  the  facts,  which  we 'find 
borne  out  by  the  record.  In  the  opening  state- 
ment of  counsel  for  plaintiff,  portions  of  the 
divorce  proceedings  were  read  to  the  jury, 
counsel  saying,  among  other  things:  "Here 
waa  an  allegation  that  she  has  entic^  him  from 
bis  home,  and  the  divorce  was  granted  upon 
that  ground  amon^  others:  that  is,  the  decree 
finds  that  the  facts  in  the  complaint  were  proved 
and  that  the  divorce  was  granted  upon  that 
ground."  When  the  record  of  the  divorce 
proceedings  was  offered  by  the  plaintiff  objec- 
tion was  made  thereto,  and  thereupon  the  court 
admitted  it  to  prove  the  fact  of  the  divorce 
alone,  expressly  limiting  it  to  such  purpose, 
and  forbidding  the  reading  or  stating  to  the 
Jury  any  of  the  averments  found  in  the  peti- 
tion which  in  any  way  reflected  upon  the  de- 
fendant. When  the  statute  of  Indiana  was 
admitted,  over  objection,  its  introduction  was 
allowed  solely  for  the  purpose  of  showing  the 
law  under  which  the  divorce  was  ^ranted. 
380]  *Uaving  thus  obtained  the  admission  of 
the  record  and  the  statute  for  qualified  and  re- 
ftrlcted  purposes,  plaintiff's  counsel,  in  their 
closing  argument  to  the  iury,  used  these  instru- 
ments of  evidence  for  the  general  purposes  of 
their  case,  repeated  to  the  Jury  some  of  the  aver- 
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ments  in  the  petition  which  assaHiHi  the  plain- 
tiff's character,  and  put  those  allegations  in 
Juxtaposition  with  the  statute  of  Indiana  on 
the  subject  of  divorce  and  the  testimony  of 
certain  witnesses,  in  order  to  produce  the* im- 
pression upon  the  minds  of  the  Jury  that  the 
decree  of  divorce  had  been  granted  on  the 
ground  of  adultery  between  the  defendant  and 
Waldron.  Indeed,  the  fact  is  that  the  oonnael 
after  referring  the  jury  to  the  evidence  wbidi 
was  not  in  the  record  stated  to  them,  in  effect, 
that  it  established  the  fact,  or  authoriz^i  tba 
fair  inference  that  the  decree  of  divorce  bad 
been  rendered  on  the  ground  of  adultery  with 
Mrs.  Alexander  and  therefore  conclusively 
established  the  right  of  the  plaintiff  to  recover 
in  the  present  case.  It  is  unnecessary  to  say 
that  all  this  is  ground  for  reversal,  unUas  ita 
legal  effect  be  in  some  way  overcome.  It  is 
elementary  that  the  admission  of  illegal  eri- 
dence,  over  objection,  necessitates  reversal, 
and  it  is  equally  well  established  that  the  asKr- 
tion  by  counsel,  in  argument,  of  facts,  no  eH- 
dence  whereof  Is  properly  before  the  jury,  in 
such  a  way  as  to  seriously  prejudice  the  oppos- 
ing party,  is.  when  duly  exceptedto,  alsoffrouod 
therefor.  Farman  v.  Lanman,  73  Ino.  MH; 
Brow  V.  8(aU.  108  Ind.  183;  Buliodk  v.  Smith, 
16  6a.  895;  DieJcer9(m  y.  Burke,  2$  Ga.  225; 
rj>yd  V.  Hannibal  d  8i.  J,  R  Oa.  66  Mo  514; 
Wighimnn  v.  Providence.  1  Cliff.  5d4;  MorHn 
V.  Orndorff,  22  Iowa.  505;  Tucker  y,  Uennikn, 
41  N.  H.  817:  Jenkins  y,  North  Carolina  Ore 
Dreu  Co.  65  N.  C.  563;  8taU  v.  WiUicmt,  65 
N.  C.  505;  Boffy.  Crabton,  79  N.  C.  592;  Toe 
V.  People,  49  IlL  412;  Saunden  T.  Baxter,  • 
Heisk.  877. 

The  foregoing  conclusions  are  not  disputed 
by  the  defendant  here,  but  she  seeks  to  avokl 
their  application  as  follows:  First,  by  denying 
the  right  of  the  plaintiff  in  error  to  raise  tba 
question,  upon  the  ground  that  noexceptioa 
was  reserved  to  the  misuse  by  counsel  of  the 
evidence  which  is  complained  *of;  sec-  [381 
ondly,  by  asserting  that  the  misuse  did  not  take 
place,  and  that  the  assertion  thereof  in  the  un 
of  exceptions  is  erroneous  and  "inadvertent:" 
thirdly,  by  admitting  that  use  was  made  of  the 
various  items  of  evidence  mentioned  in  argu- 
ment, and  contending  that  this  was  not  a  misust 
because  the  evidence  was  legally  admissible  for 
all  the  purposes  of  the  cause,  and  was  there* 
fore  properly  so  used;  and,  finally,  byinslit- 
ing  that,  even  If  use  was  made  of  alleged  facts, 
evidence  whereof  bad  expressly  exclude<l,  sod 
which  were  not,  therefore,  be  fere  the  Jury,  tbe 
vnong  thus  committed  by  counsel  was  cured 
by  the  final  charge  of  the  court,  and  therefore 
does  not  give  rise  to  reversible  error.  With- 
out pausing  to  consider  the  palpable  tncooiii- 
tency  of  these  various  contentions,  we  pass  to 
the  consideration  of  their  correctoeaa. 

The  claim  that  no  exception  waa  reserved  to 
the  misuse  of  testimony  la  founded  on  tbs 
proposition  that,  as  the  objection,  made  by  de- 
fendant, to  the  record  and  statute  was  to  tbeir 
admissibility  in  any  form  or  for  any  purpose, 
and  aa  they  were  admissible  to  show  the  fact 
of  divorce,  the  objection,  being  general,  wai 
not  well  taken.  To  state  this  argument  is  to 
answer  it.  It  la  clear  that  where  evklenoe  ii 
admitted  for  one  certain  parpooe,  and  that 
only,  the  mere  fact  that  ita  admiasioo  waa  aot 
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objected  to  at  Ihe  time,  does  not  aatborize  the 
ne  of  H  for  other  purposes  for  wbich  it  was 
lod  could  not  have  been  legally  iotrodueed. 
The  right  of  the  defendant  &low  to  object  to 
perrersion  and  misuse  of  the  evidence  depends 
opon  whether  objection  was  duly  reserved 
thereto  and  not  upon  whether  exception  was 
taken  to  the  admissibility  of  the  evidence 
«hich«  it  is  asserted,  was  misused.  Tbat  ex- 
ception was  here  taken  to  the  misuse  of  the 
evidence  is  plain.  At  the  close  of  the  case, 
wben  reference  was  made  by  one  of  the  coun- 
sel for  the  plaintiir  to  the  record  and  to  the  In- 
diana statute,  and  the  other  matters  connected 
therewith,  the  following  exception  was  re- 
served: 

"Mr.  McCk>y,  counsel  for  defendant,  further 
objected  to  the  statements  of  counsel  for  the 
plainiiff  to  the  jury  as  to  the  laws  of  Indiana 
and  the  suit  for  divorce,  and  the  argument  that 
it  must  have  been  granted  upon  the  grounds 
382]  alleged  in  the  complaint  *in  the  divorce 
prooeediDgs  which  reflected  upon  the  character 
of  the  defendant  Josephine  P.  Alexander,  and 
thai  and  there  duly  excepted  to  such  state- 
ments." 

It  is  true  tbat  when,  in  the  closing  argument 
for  the  plaintiff,  made  by  other  counsel,  sim- 
ilar language  was  used  and  objected  to,  no  ex- 
ception was  reserved.  This,  however,  is  im 
material,  as  exception  was  reserved  to  the 
language,  first  used,  and  this  one  exception,  if 
well  taken,  must  lead  to  reversal. 

The  contention  that  the  prejudicial  aver- 
ments in  the  petition  for  divorce  were  not  con- 
veyed to  the  jury  ia  thus  argued:  True,  the 
laJl  of  exceptions  shows  that  they  were  so  con- 
veyed, but.  because  this  statement  is  in  direct 
conflict  with  the  rulings  of  the  court,  therefore 
the  statement,  in  the  bill  of  exceptions,  would 
teem  to  be  an  inadvertence.  In  other  words, 
the  argument  is  that  the  bill  of  exceptions 
must  he  disregarded  on  the  theory  that,  if  the 
ficts  stated  in  the  bill  be  true,  error  results, 
and  error  is  not  to  be  presumed. 

The  remaining  suggestions  are  quite  as  un- 
sound as  the  specious  one  we  have  lust  con- 
ndered.  The  divorce  proceeding  and  statute, 
it  is  asserted,  were  admissible  for  all  purposes, 
because  there  was  evidence  tending  to  show 
tbat  the  divorce  was  inspired  by  Waldron  in 
connivance  with  the  defendant  below,  and  be- 
cause such  proceedings  were  part  of  the  res 
gettm,  etc. ,  etc.  Whatever  weight  these  propo- 
sitions may  intrinsically  possess  need  not  be 
considered,  since  the  Question  we  are  examin- 
int^  is,  not  whether  the  divorce  proceedings 
■hoold  have  been  admitted,  for  the  general 
nnrposes  of  the  cause,  but  whether,  having 
been  rejected  by  the  court  for  such  purposes, 
it  was  competent  for  the  plaintiff  to  use  them 
is  direct  violation  of  the  restriction  placed 
upon  their  use.  If  error  was  committed  in  re- 
stricting the  use  of  the  evidence,  the  plaintiff's 
remedy  was  to  except  thereto,  and  not  to  dis- 
regard the  ruling  of  the  court  and  use  the  evi- 
dence in  violation  of  the  conditions  under 
vrbich  its  admission  was  secured. 

We  come  now  to  the  Inst  contention,  which 
ii  this,  that,  conceding  misuse  was  made  of 
the  record  and  other  evidence,  yet,  as  the  mis- 
nse  was  corrected  by  the  final  charge  of  the 
883]  court,  ^therefore  the  error  was  cured. 
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Undoubtedly  it  is  not  only  the  right  but  the 
duty  of  a  court  to  correct  an  error  arising  from 
the  .erroneous  admission  of  evidence  when  the 
error  is  discovered,  and  wben  such  correction 
is  made,  it  is  equally  clear  tbat,  as  a  general 
rure,  the  cause  of  reversal  is  thereby  removed. 
State  V,  Jfay,  15  N.  C.  880;  Qoodnaw  v.  Bill, 
125  Mass.  589;  Smith  y.  Whitman,  6  Allen,  562; 
Bawe$  V.  Qustin,  8  Allen,  406;  DiUin  v.  Peo- 
ple, 8  Mich.  869;  Specht  v.  Howard,  83  U.  6. 
16  WaU.  564  [21:  8&].  There  is  an  exception, 
however,  to  this  general  rule,  by  virtue  of 
which  the  curative  effect  of  the  correction,  in  * 
any  particular  instance,  depends  upon  whether 
or  not,  considering  the  whole  case  and  its  par- 
ticular circumstances,  the  error  committed  ap- 
pears to  have  been  of  so  serious  a  nature  that 
it  must  have  affected  the  minds  of  the  jury 
despite  the  correction  by  the  court.  The  rule 
and  its  exception  were  considered  in  Hopt  v. 
Utah,  120  U.  B.  480  [80:  708],  where  the  fore- 
going authorities  were  cited,  and  the  principle 
was  thus  stated  by  Mr.  Juitice  Field:  '*But, 
independently  of  this  consideration  as  to  the 
admissibilitv  of  the  evidence,  if  it  was  errone- 
ously admitted  its  subsequent  withdrawal 
from  the  case  with  its  accompaning  instruction 
cured  the  error.  It  is  true  that  in  some  in- 
stances there  may  be  such  strong  impression 
made  upon  the  minds  of  the  jury  by  illegal 
and  improper  testimony  that  its  subsequent 
withdrawal  will  not  remove  the  effect  caused 
by  its  admission;  and  in  that  case  the  original 
objection  may  avail  on  appeal  or  writ  of  error, 
but  such  instances  are  exceptional." 

The  case  here,  we  think,  comes  within  the 
exception.  The  charge  made  in  the  complaint 
was  a  very  grave  one,  seriously  affecting  the 
character  of  the  defendant  below.  The  record 
which  was  admitted  for  a  limited  purpose  had 
no  tendency  to  establish  her  guilt  of  tbat 
charge,  if  used  only  for  the  object  for  wbich 
it  was  allowed  to  l>e  introduced.  This  is  also 
true  of  the  Indiana  statute,  and  of  the  other 
testimony  relating  to  the  divorce  proceeding. 
The  admission  of  the  record  and  other  tesu- 
mony  having  been  thus  obtained,  in  the  closing 
argument  for  plaintiff,  all  the  restrictions  im- 
posed by  the  court  were  transgressed,  and  the 
evidence  was  used  by  counsel  *in  order  [384 
to  accomplish  the  very  purpose  for  which  its 
use  had  been  forbidden  at  the  time  of  its  ad- 
mission. 

Indeed,  when  the  statements  made  by  plain- 
tiff's counsel  in  opening  are  considered,  it 
seems  clear  tbat  the  failure  to  obtain  the  ad- 
mission of  the  divorce  proceedings  in  full  left 
the  case  in  such  a  condition  that  much  of  the 
subsequent  testimony  introduced,  while  it 
proved  nothing  intrinsically,  was  well  adapted 
to  fortify  unlawful  statements  which  might 
thereafter  be  made  in  reference  to  those  pro- 
ceedings. Thus,  the  case  in  its  entire  aspect, 
was  seemingly  conducted  in  such  a  manner  as. 
to  render  the  illegal  use  of  evidence  possible 
and  to  cause  the  harmful  consequences  arisine 
therefrom  to  permeate  the  whole  record  and  ^ 
render  the  verdict  erroneous.  Our  conviction 
in  this  regard  is  fortified  by  the  fact  tbat  all 
though  the  unauthorized  use  of  the  evidence 
occurred  in  the  final  argument  of  the  counsel 
for  plaintiff,  who  first  addressed  the  Jury,  and 
was  then  and  there  objected  to  and  exception 
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reserved,  the  same  Udo  of  argument,  in  an  ag- 
gravated form,  was  resorted  to  by  the  counsel 
who  followed  in  closing  the  case.  Indeed, 
the  language  of  this  counsel  invited  the  jury 
to  disregard  the  finding  of  the  court,  by  look- 
ing beneath  the  facts  which  were  lawfully  in 
evidence. 

Ab  the  fad  of  divorce  was  confessed  in  the 
pleadings,  and,  besides,  was  admitted  by  coun- 
sel for  defendant,  in  open  court,  we  are  of 
opinion  that  the  divorce  record  was  inadmis- 
aible.  because  of  irrelevancy.  We  also  con- 
sider that  the  statute  of  Indiana  was  not  ad- 
missible for  any  purpose.  We  have  not  rested 
our  decree  upon  the  question  of  the  admissi- 
bility of  this  evidence,  because  the  mere  illegal 
introduction  of  irrelevant  evidence  does  not 
necessarily  constitute  reversible  error,  and 
hence  we  have  been  compelled  to  consider,  not 
atone  ibe  admission  of  the  irrelevant  evidence, 
but  also  the  illegal  use  which  was  made  of  it 

Jvdgment  revened^  and  eau^e  remanded, 
with  direetwM  to  $et  aiide  the  terdiet  and  grant 
m  neto  irioL 


J.  B.  WINTER.  Ptff,  in  Err, 

V. 

THB  CITY   COUNCIL   OF   MONTGOM- 
ERY. 

(Bee  8.  C  Reporter^  ed.  88S,  8801) 
Jurisdiction  of  U.  S.  Supreme  Court, 

To  ffive  this  ooort  Jurtodlotlon  of  a  writ  of  error  to 
a  state  court  it  must  appear  affirmatively,  not 
only  that  a  Federal  question  was  presented  for 
decision  by  the  state  court,  but  that  Its  decision 
was  necessary  to  the  determiiiation  of  the  cause, 
and  that  it  was  actually  decided  adversely  to  the 
party  claiming  a  right  under  the  Federal  laws  or 
OoDstitution,  or  that  the  judgment  as  rendered 
could  not  have  been  ortven  without  dedding  it. 

[No.  538.] 

SuhniUed   FA,  4,  1895,    J)eeided  March  JL 

189S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama,  to  review  the  judgment 
of  that  court,  affirming  the  decree  of  the  chan- 
cery court  of  Montgomery  county,  Alabama, 
dbmissing  for  want  of  equity  a  suit  brought 
by  J.  B.  Winter,  plaintiff,  against  the  cHty 
Council  of  Montgomery,  for  an  injunction  to 
prevent  the  defendant  from  interfering  with 
complainant  in  the  enjoyment  of  certain  prem- 
ises and  for  an  order  to  restore  the  premises  to 

Non.— ^s  to  iUfiscHoMon  in  the  UniUd  Statee 
Supreme  Court,  where  Federal  question  ariaee  or 
where  are  drawn  in  queetUm  etatutes^  treaty,  or  Con- 
tfUtution,  see  notes  to  Martin  v.  Hunter,  4: 97;  Mat- 
thews V.  Zane,  t:  661:  and  Williams  v.  Norris,  6: 07U 

Ab  tojuriKiielim  of  United  SUOee  Supreme  Court 
to  declnre  etate  law  void  ae  in  oonJUet  with  stale 
constitution;  to  revise  decrees  of  state  onurts  as  to 
constructum  of  state  knos,  see  notes  to  Jackson  v. 
Lamphire,  7:  670;  and  Oommeroial  Bank  of  On- 
einnati  v.  Buckingham,  12: 160. 

As  to  furisdietion  of  Federal  over  state  courts, 
necessity  of  Federal  question;  what  constitutes  Fed- 
eral ^ii^Mon,  see  note  to  Hamblin  v.  Western  Land 
Oo.87:S07. 
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the  condition  they  were  in  when  tre^paaaed 
upon  by  defendant,  and  for  damages  for  suck 
trespasses.    On  motion  to  dismisa,    Dismissed, 

Statement  from  brief  for  defendant  in  error 
in  support  of  motion  to  dismiss. 

The  plainti£f  in  error  filed  in  the  chancery 
court  of  Montgomery  county.  Alabama,  an 
original  and  amended  bill  against  the  defend- 
ant in  error.  The  defendant  made  no  answer 
to  these  bills,  but  moved  their  dismissal  on  the 
ground  that  they  were  "without  equity." 
This  motion  was  sustained,  and  dcrrees 


dered  by  the  chancery  court  dismissing  the 
bills.  On  appeal  to  the  supreme  court  of  Ala> 
bama  the  decrees  were  affirmed  by  the  }udg> 
ment,  now  brought  before  thia  court  on  wnl 
of  error. 

It  is  alleged  by  the  complainant  fn  subsetanoe 
that  the  pavement  adjacent  to  certain  property 
in  the  city  of  Montgomery,  Alabama,  bekl  by 
him  as  trustee  of  his  wife.  Mary  £.  Winter,  has 
been  taken  up  by  him,  the  entire  sidewalk  ex- 
cavated, apartments  for  business  purposes  con- 
structed in  the  excavation  so  made,  and  a  nev 
pavement  laid — and  that  this  was  done  by  per- 
mission of  the  city  council  of  Montgomery  (de- 
fendant in  error)  as  evidenced  by  a  report  of  s 
special  committee.dated  July,1870.  It  is  further 
set  forth  that  after  the  complainant  had  been 
for  many  years  in  the  ufeof  the  improveffleais 
so  made,  toe  city  authorities  removed  the  pafe> 
ment  and  the  structure  underneath,  filled  ia 
the  excavation,  put  down  a  new  and  diffemt 
kind  of  pavement,  known  as  **  the  SchilUogef 
pavement,"  and  have  since  excluded  the  com- 
plainant from  the  use  of  the  space  underefttk 
the  pavement  in  connection  with  the  boikiiBt 
adjacent,  and  that  great  damage  has  resulted 
from  these  acts  of  the  city  authoritiea. 

It  appears,  also,  from  the  original  bill  tbst 
the  dty  authorities  committed  the  allied 
wrongs  complained  of  on  the  ground  ss  tWr 
claimed,  that  the  sidewalk  was  out  of  reptff 
and  dangerous  for  passengers,  and  that  it  conM 
only  be  properly  repaired  in  the  way  thej  b*d 
done,  Uiat  complainant  had  several  tiroes  du^ 
ing  a  period  of  more  than  a  year  attempted  to 
make  the  repairs  which  had  bteu  soggesied  bv 
the  authorities,  but  that  they  had  prcveoteti 
his  doing  so  in  the  way  he  propoeeil,  and  bad 
insisted  on  the  old  pavement  being  rrplsced  by 
the  *'SchilHnger  pavement'Mn  pursuance  of  as 
ordinance  of  the  dty  council  adopted  AugoA 
18,  188a 

Decree  of  the  Chancellor  of  Ap'l  10,  "SO 

In  Chancery  at  Montgomery,  Ala.,  Spriof 
Term,  1889. 

J.  S.  WntTKn 

V, 

Thb  Citt  Goukcil  of  Mohtgomist: 

This  cause  was  submitted  for  decree  at  tki 
present  term  of  the  court  on  the  motion  of  tbs 
defendant  to  dismiss  the  bill  for  the  waot  of 
equity,  and  on  consideration  it  is  ordered  tkit 
there  is  no  equitv  in  the  bill,  and  the  sane  is 
hereby  dismissed  out  of  this  court.  Lsl  tbe 
complainant  pay  the  costs  of  this  suit,  for 
which  execution  may  issue.  The  bill  depewii 
for  its  equity  on  two  propositfonsw  It  seeks  to 
compel  defendant  to  restore  the  sidewalks  to 
the  same  condition  in  which  it  was  befoct  i 


18M. 


iLLmuis  Ckm'i-bal  R.  Co.  t.  Brown. 


wii  lined  op  tad  covered  by  order  of  tbe 
eonpltiDaBt.  In  deciding  whether  he  is  en- 
tiUed  tt>  baye  this  done  the  court  on  this  mo- 
tioa  etnnoi  look  outride  the  bill  and  tbe 
ofdiotnce  and  other  exhibits  to  tbe  bill.  It 
dott  not  seem  to  the  court  that  wheu  regard  is 
bid  to  all  the  find  logs  and  ordioauces  of  the 
fOQOcO  we  can  correctly  conclude  that  the  ao- 
tioo  of  tbe  defendant  was  an  arbitrary  and  un- 
maoosble  exercise  of  the  discretion  giyen  by 
kw  oTer  the  streets  and  sidewalks  of  tbe  city. 

Tbe  complainant  also  seeks  redress  for  a 
tTfspiss  upon  a  strip  of  land  lying  between  the 
ftiltwalk  vid  his  building. 

Bat  if  a  trespass  has  been  done  to  complain- 
nt  Irr  these  acts  he  has  a  full  and  adequate 
RBcd?  at  law.  This  defense  can  be  inter- 
posed by  demurrer  as  well  as  by  motion  to  dis- 
m»  the  bill  for  want  of  equity.  There  is  no 
cqaitj  in  a  bill  which  Phows  on  its  face  that 
cnmplainant  has  a  complete  and  adequate  rem 
edj  tt  law. 

JNO.  A.  FOSTER,  ChaneeUor. 

Montgomery,  Ala.,  April  10th,  1889. 

Opioioo  of  the  Supreme  Court  of  Alabama, 
Kovember  Term  1892-93. 

JOSBPH  S.   WiNTEB 

The  Cttt  Coumcil  of  Moittgomert. 
Appeal  from  Montgomeiy  chancery  court 

Walkxh  J: 

It  appears  that  the  parement  on  the  Court 
itreet  and  Dexter  avenue  sides  of  the  building 
described  in  tbe  bill  was  taken  np  by  tbe  com- 
pbioaDt  many  years  ago  under  permission 
jrnoted  by  the  city  council,  the  sidewalk  was 
excaviited  its  entire  width,  the  basement  of 
tbe  building  was  extended  under  the  sidewalk, 
•od  toother  pavement  was  built  by  complain- 
ant over  the  excavation.  The  matters  com- 
plained in  the  bill  are,  in  brief,  that  tbe  city 
authorities  have  removed  the  pavement  and 
tbe  stmcture  thereunder  erected  by  complain- 
ant; have  filled  in  said  excavation  and  built  a 
new  and  different  kind  of  pavement;  have 
excluded  complainant  from  his  use,  in  connec- 
tioD  with  and  as  a  part  of  tbe  building,  of  a 
poitioDof  the  sidewalk  which  had  been  pos- 
sessed and  enjoyed  by  him  for  many  years; 
and  tbe  bill.shows  that  said  pro^rty  has  been 
damaged  and  its  value  deprecia*^  in  con- 
sequence of  the  acts  complained  of.  Tbe 
purpose  of  the  bill  is  to  have  tbe  defendant 
enjoin^  from  all  further  interference  with 
complainant's  use  as  a  part  of  the  property  of 
tbut  portion  of  the  sidewalk  adjoining  the 
buOdiog,  that  defendant  be  requirod  to  restore 
said  sidewalk  and  the  excavation  thereunder 
to  tbeir  former  condition  in  reference  to  said 
building,  and  that  damages  be  awarded  to 
complamant  for  the  alleged  injuries  to  said 
property. 

In  winttT  T.  Montgomery  City  Oouneil,  83 
Ala.  689,  it  was  held  that  there  was  nothing 
averred  in  the  bill  in  that  case  to  impart  the 
qtialitics  and  elements  of  a  contract  to  the  au- 
thority granted  by  the  defendant  to  the  com- 
plainant to  make  said  excavation  under  the 
sidewalk  and  to  Improve  his  property  in  con- 
nection therewith.    We  disco?ered  nothing  in 
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tbe  averments  of  tbe  bill  in  this  case  to  author- 
ize tbe  treatment  of  that  authority  as  a  con- 
tract. Conceding,  however,  that  complaint- 
ant's  right  to  the  use  of  the  excavation  under 
the  sidewalk  and  of  portions  of  the  sidewalk 
in  connection  with  the  buildings  were  secured 
to  him  by  contract,  and  that  the  acts  of  tbe 
defendant  which  are  complained  of  were 
wrongfully  and  wholly  unauthorized,  still  we 
are  unable  to  discover  any  ground  for  eoui- 
table  relief.  Upon  no  construction  of  tbe  bill 
as  amended  can  it  be  claimed  that  anything 
more  is  shown  than  tbe  commission  by  the 
defendant  of  wrongs  or  torts  involving  dam- 
age to  property.  That  damage  may  be  ascer- 
tained and  reparation  therefor  had  in  a  court 
of  law.  Though  tbe  necessity  of  keeping 
corporations  from  overstepping  their  delegated 
powers  may  justify  the  issuance  of  an  injunc- 
tion on  a  state  of  facts,  which  in  tbe  absence  of 
this  special  feature  would  not  authorize  such 
extraordinary  remedy,  yet,  even  in  such  a  case, 
tbe  court  will  not  intervene  by  injunction 
when  there  is  a  failure  to  show  that  a  court  of 
law  cannot  afford  all  necessary  relief.  East  d 
West  R.  Co.  of  Alabama  Y.Bast  Tennessee  F. 
dG.R  Co,  75  Ala.  275.  In  tbe  bill  as 
amended  in  this  case  there  is  no  averment  of 
irreparable  injury,  and  on  the  facts  as  stated  it  is 
plain  that  the  alleged  injury  to  the  property  is 
such  as  may  be  compensatea  for  in  a  court  of 
law  by  a  judgment  for  damages.  As  there  is 
no  allegation  of  any  special  fact  or  circum- 
stance affecting  the  adequacy  of  this  plain 
legal  remedy,  the  conclusion  is  inevitable  that 
tbe  bill  as  amended  is  without  equity.  Cross 
V.  Morrisiown,  18  N.  J.  Eq.  805;  Holmes  v. 
Jersey  City,  12  N.  J.  Eq.  810;  1  High,  Injunc- 
tions, §  588.    Affirmed. 

Messrs,  L.  A.  Shaver  and  Edward  A, 
Qraham  for  defendants  in  error,  in  favor  of 
motion  to  dismiss. 

Messrs.  H.  E.  Paine  and  J.  S.  Winter 
for  plaintiff  in  error,  in  opposition. 

The  Chief  Justice:  The  writ  of  error  is 
dismissed  on  tbe  authority  of  Eustis  v.  BoUes, 
150  U.  S.  861  [37:  111  I],  and  cases  cited. 

Writ  of  error  dismissed. 


THE  ILLINOIS  CENTRAL   R4ILR0AD 
COMPANl,  Ptff.  in  Err., 

9, 

MARY  G.  BROWN. 

(Bee  8.  a  Reporter*s  ed.  888, 887.) 

Review  of  order  remanding  earn  to  state  court. 

This  court  cannot  review  an  order  of  the  olroult 
court  remanding  a  cause  to  the  state  court,  al- 
though the  Jurisdiotlon  of  the  circuit  court  was 
put  in  issue  in  making  of  the  order. 

[No.  682.] 

Submitted  Feb,  4. 1896,    Decided  March  4, 1895, 

NOTB.'-^a  to  temowA  of  coums,  und^r  AeA  of 
1875;  dtiatnsMp,  see  note  to  Meyer  v.  Delaware  B. 
Oonstr.  Co.  26:  fi08. 

As  to  removal  by  one  of  two  or  more  defendants; 
separalAe  eontroversUs,  see  note  to  Sloane  v.  Ander- 
son, ah  800. 

Am  to  remowaofeaiuesto  United  Stales  eourts  for 
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rr  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee, 
to  review  an  order  remanding  this  case  to  tbe 
state  court.    On  motion  to  dismiss.    DUmmed. 

Statement  of  case  by  plaintiff  in  error. 

Tbe  action  was  begun  by  summons,  issued 
6tb  October,  1802,  returnable  to  the  2d  Monday 
in  January,  1893.  Declaration  was  not  filed 
at  the  January  term,  1808,  but  was  filed  out 
of  term  time,  to  wit:  July  8.  1803.  On  the 
16th  of  September,  1898,  plaintiff  in  error,  the 
defendant  in  tbe  suit,  prepared  a  petition, 
Bworn  to  on  that  day,  to  remove  the  case  from 
the  circuit  court  of  the  state  to  the  circuit 
Court  of*  the  United  States.  On  the  1st  day  of 
the  September  Term,  1808,  to  wit,  the  18th  day 
of  September,  1803,  plaintiff  in  error,  tbe  de- 
fendant in  tbe  suit,  presented  the  petition  in 
the  state  circuit  court,  and  asked  for  an  order 
of  removal.  The  order  was  entered  and  the 
cause  removed. 

The  petition  alleges  that  the  suit  was  com- 
menced 5th  October,  1802;  that  the  declaration 
was  filed  8th  July,  1808,  no  steps  having  been 
taken  from  tbe  commencement  of  tbe  suit  by 
summons  October  6, 1802,  to  July  8, 1808.  the 
date  tbe  declaration  was  filed;  that  tbe  declara- 
tion was  filed  out  of  term  time  without  author- 
ity or  statute;  that  defendant  was  not  required 
to  answer  or  defend  said  declaration  out  of 
term  time,  but  had  at  least  two  days,  if  not  five 
days,  of  tlie  next  circuit  court  in  which  to  file 
answer  or  plead  to  said  declaration;  Uiat  the 
next  term  of  tbe  court  after  the  declaration  was 
filed  commenced  on  the  8d  Monday,  the  18th 
day  of  September.  1803;  and  that  tbe  declara- 
tion was  filed  when  no  court  was  being  held 
and  no  term  of  court  existing,  but  during  the 
final  adjournment  of  a  prior  term  of  court  and 
during  the  interim  between  said  final  adjourn- 
ment and  commencement  of  the  September 
term  of  said  court. 

The  defendant  In  error  moved  to  remand  to 
the  state  court  because  tbe  petition  for  removal 
was  not  filed  within  the  first  five  days  as  pre- 
scribed by  tbe  statutes  of  Tennessee.  The 
motion  to  remand  was  allowed. 

From  which  judgment  remanding,  the 
plaintiff  in  error  has  prosecuted  its  writ  of  error 
to  this  court  and  assigns  errors, 

1st.  Because,  as  appears  by  the  petition,  that 
the  petition  was  filed  on  tbe  ist  day  of  the  term 
at  which  the  plaintiff  in  the  suit  filed  her  dec- 
laration, and  at  a  time  before  defendant  was 
required  by  the  laws  of  the  state  of  Tennessee, 
or  rule  of  the  court,  to  answer  or  plead  to  the 
declaration. 

2d .  Because  the  declaration  having  been  filed 
and  tbe  petition  to  remove  filed  tbe  Ist  day  of 
the  term  at  which  the  declaration  was  filed, 
that,  under  tbe  statutes  of  Tennessee  and  con- 
struction of  tbe  same  by  the  state  court,  tbe 
defendant  bad  three  days  to  answer  or  plMd  to 
the  declaration:  yet.  It  filed  its  petition  to  re- 
move on  the  1st  day  and  before  the  time  had 


expired  in  which  it  was  requiied  to  plead  or 
answer. 

Mr,  Josiah  Patterson  for  defendant  la 
error,  in  favor  of  motion  to  dismiss: 

The  statute  is  imperative  that  the  applica- 
tion to  remove  must  be  made  when  the  plea  is 
due,  and  because  a  plaintiff  in  error  does  oos 
take  advantage  of  his  right  to  take  the  jud/r- 
mentby  defiuilt,  it  cannot  be  properly  held 
that  he  thereby  extends  the  time  for  removaL 

Kamaaatp,  V%,  8.AiLB.  Co. ^. LaiightfTf. 
138  U.  S.  208  (84: 968). 

The  Federal  court  has  no  Jurisdiction,  be- 
cause the  petition  was  too  late. 

Order  remanding  not  final. 

Qumee  t.  Patnck  OourUp,  187  U.  8. 141-9 
(84:  601-603). 

Tbe  orders  remanding  shall  be  carried  ioto 
immediate  effect,  and  no  writ  of  error  diall  bo 
allowed.    Act,  1887,  and  August  18,  1888. 

Bx  parte  JPenn$yloania  Co.  187  U.  6.  451: 
457  (84:  738,  741). 

Mr.  H*  W.  HeCoiT3r  for  plaintiff  in  error, 
in  opposition. 

There  are  only  two  questions  to  be  con- 
sidered: 

Ist.  Win  an  appeal  or  writ  of  error  lie  from 
the  judgment  of  the  United  States  circuit  coort 
remanding  a  case  to  the  state  court. 

2nd.  If  it  will— and  the  case  is  to  be  beard 
on  the  motion  to  affirm  the  judgment  of  tbe 
circuit  court— then,  was  the  petition  for  re- 
moyal  filed  in  the  state  court,  m  time  as  pio* 
vided  by  the  statute  or  rule  of  the  court 

The  Act  of  Congress  1887,  amended  Aamt 
18, 1888,  provided  that  noappeail  or  writ  of  er 
ror  should  be  allowed  from  the  dedtion  of  tbs 
circuit  court  remanding  the  case.  The  Act 
has  been  construed  by  this  court  to  takeaw^ 
the  right  of  appeal  or  writ  of  error. 

Morey  t.  Loekhart,  128  U.  &  66  fSt:  68V. 
WiUc%n$on  ▼.  Nebra$ka,  128  U.  a  M  (31: 
152);  Qurtm  t.  PaMek  Ontntw,  187  U.  &  141 
(84:  601). 

But  the  plaintiffs  in  error  contend  that  since 
said  Act  and  the  construction  of  tbe  same  by 
this  court  in  the  above  decisions,  jurisdictioa 
has  been  conferred  on  this  court  to  review  tbe 
action  of  the  circuit  court  in  a  case  of  tbte 
kind.  The  question  at  issue  in  tbe  United 
States  drcuitg  court  was  one  of  jurtodictioD. 
Did  it  have  jurisdiction  of  tbe  case,  comiag 
from  the  state  court?  The  United  States  d^ 
cuit  court,  by  judgment,  determined  that  it 
did  not  have  jurisdiction  and  decreed  s  r^ 
mand.  In  such  cases  this  court  has  jurisdi^ 
tion  to  reriew  Uie  judgment  of  the  drcuH 
court. 

By  Act  of  Oongress  passed  Mardi  8rd,  1861« 
being  an  Act  to  establish  circuit  courts  of  ap- 
peals and  to  define  and  regulate  in  certain  cssri 
the  jurisdiction  of  the  courts  of  tbe  United 
States,  and  for  other  purposes,  section  6,  it 
is  provided;— that  appeals  or  writs  of  cmr 
may  be  taken  from  the  district  court  or  tnm 


loeal  pr^^ticHee.  see  notes  to  Oaloes  v.  Fnentes, 
0: 6S4,  and  Jefferson  v.  Driver.  9: 807. 

AMtoremov(Uofeame9trom9taUtoFed0raileourt» 
where  UniUd  fitotet  ComtUution^  Act  of  Congrem^ 
cr  treaty  eomee  in  question,  see  note  to  Little  York 
Gold  Wash.  4  Water  Go.  v.  Kejes,  £4:  656. 
46i 


Am  to  eMl  rfffMt;  remnwd  o/  cntmt;  Mkm  diaiii 
see  note  to  aril  Rights  Oaws.  27: 886. 

Am  to  removal  cfaet(nnMaoatn9to§ker$:  Rm.9UL 
1 64S.  see  note  to  Davis  v.  Booth  QuoUna,  Mi  ML 


Ut  V.  & 


tfiM. 


Hatb  t.  Utbioeb. 


887,888 


tbe  existing  cfrciif  t  courts  direct  to  tbe  Supreme 
Crait  io  the  following  caaes:  Id  any  case  io 
which  the  Juris<lictioQ  of  the  court  is  iu  isflue, 
hi  sochcase  the  question  of  Jurisdiction  alone 
fbsQ  be  certified  to  the  Supreme  Ck>urtfrom 
tbe  court  below  for  decision.  The  right  of 
appal  or  writ  of  error  is  expressly  given  by 
this  Act  Therefore, this  court  has  jurisdiction. 

Sbd.  Tbe  petition  was  filed  in  tbe  state  court 
is  time  to  remove  tbe  case.  Tbe  Act  provid- 
ing ict  removals  says  this  right  may  be  exer- 
OKd  by  tbe  defendant  making  and  filing  a 
petitioD  in  such  suit  in  such  state  court  at  tbe 
time,  or  any  Ume  before  the  defendant  is  re- 
quired by  tbe  laws  of  the  state  or  the  mle  of 
the  state  court  in  which  suit  Is  brought  to  an- 
swer or  plead  to  the  declaration  or  complaint 
d  tbe  plaintiff. 

Act  of  Congress,  August  18, 1888,  section  8. 

Bird  Y.Bank  €f  Tennetsee,  2  Swan,  48-46: 
Mfrww  T.  MdUme,  5  Sneed,  643. 

At  the  return  time  of  process,  plaintiff  on 
his  application  was  allowed  until  the  next  term 
to  file  bis  declaration.  Tbe  said  next  term  was 
the  return  time  so  far  as  defendant  was  con- 
cerned; the  trial  term  being  the  one  next  after 
that  at  which  tbe  issue  is  made  up. 

Ltteat  V.  8etier,  1  Cevert.  19:  EUioti  t.  BoU 
Kf4t€r,  4  Snecd,  582. 

Tbe  plaintiff  having  delayed  to  file  his  de- 
daraiion  at  the  first  term,  thisof  necesbity  had 
the  effect  of  making  the  term  at  which  he  did 
file  his  declaration  Qie  appearance  term  so  far 
as  respects  the  defendant's  right  of  making 
defence. 

Tttrnery.  Carter,!  Head,  520. 

Where  by  the  state  practice  a  defendant 
may  file  pleadings  at  any  time  as  a  matter  of 
right  after  default,  if  the  opposing  party  fails 
to  eoler  judgment,  tbe  petition  is  not  too  late. 

Loekhari  y.  Memphis  db  L,  R.  Ch.  98  Fed. 
Rep.  274. 

And  tbe  time  allowed  for  filing  the  petition 
may  be  extended  by  plaintiff's  failure  to  enter 
the  suit. 

SnUei  y.  Witter;  48  Fed.  Rep.  700. 

In  tbe  present  case,  the  defendant  was  never 
In  default,  tbe  time  in  which  be  should  plead 
had  not  expired.  Tbe  petition,  therefore,  was 
in  time  and  the  case  should  not  have  been  re* 
maixied. 

The  Chtkf  Jdsticb:  The  writ  of  error  is 
dismissed  upon  the  authority  of  Chicago,  8t.  P. 
M.dO.B.  Co.  y.  BobertB,  141  U.  S.  690  [85: 
906]:  and  MeJMi  y.  Bojf,  141  U.  8.  661 
185:  898]. 

Writ  cf  error  diemieeed, 

MARY  T.  HAYS  ei  oL  P(f$.  in  Err.. 

EDWARD  STEIGER. 

(Bee  S.  C  Reporter^  ed.  887-8CKL) 

Furchaaer  of  land  under  Mexican  grant. 

A  porohaser,  for  a  valuable  oooeideratlon,  of  land, 
nnder  a  Mezloan  mrant,  oonflrmed  by  tbe  United 
8tat«0  district  oourt  and  by  this  oourt.  to  whom 
a  ptteot  has  been  issued  by  tbe  United  States, 
after  a  decision  in  his  favor  by  the  register  and 


receiver  affirmed  by  the  Secretary  of  the  Inter* 
ior,  is  entitled  to  the  land  against  a  pre-emptor 
of  tbe  same  land«  claiming  it  as  a  homestead. 

[No.  67.1 
Submitted  Not.  9, 1894,  Decided  March  4, 1896, 

IN  ERROR  to  the  supreme  oourt  of  the  state 
of  California,  to  review  a  Judgment  of 
that  court  aflSrming  the  lodgment  of  the  su- 
perior court  of  one  of  the  counties  of  that 
state  in  favor  of  the  defendant.  Edward  Stei- 
ger,  in  an  action  brought  by  Mary  T.  Hays 
et  al.  plain tififs,  to  charge  the  defendant  as 
trustee  of  the  legal  title  and  praying  that  he 
be  compelled  to  transfer  the  land  to  the  plain- 
tiflTs,  as  the  true  owners  thereof.     Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Maeri,  Frederic  Hall  and  Jas*  A. 
Waymire  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 

Mr.  Jttitice  Field  delivered  tbe  opinion  of 
tbe  court. 

This  case  comes  before  us  on  writ  of  error 
from  the  supreme  court  of  California.  It  was 
an  action  originally  brought  by  the  plaintiff  in 
the  superior  court  of  one  of  tbe  counties  of 
that  state,  claiming  an  equitable  right  to  11 0.80 
acres  of  land  which  is  part  of  160  acres  of  pub- 
lic land  for  which  a  pre-emptipn  *c]aim  [388 
was  filed  b^  one  John  Mann,  through  whom  tbe 
plaintiff's  m  error  claim  as  heirs  at  law,  charg- 
ing tbe  defendant  as  trustee  of  tbe  legal  title, 
and  praying  that  be  be  compelled  to  transfer 
it  to  them  as  tbe  true  owners  thereof. 

Tbe  defendant  demurred  to  the  complaint 
and  bad  Judgment  thereon.  Tbe  plaintiffs 
stood  upon  tbe  sufficiency  of  their  complaint, 
and  appealed  from  the  lodgment  of  the  in- 
ferior court,  which  was,  however,  affirmed. 

From  the  latter  Judgment  the  case  is  brought 
to  this  court  on  a  writ  of  error. 

Mann,  through  whom  the  plaintiffs  in  error 
claim  as  heirs,  was  a  qualified  pre-emptor  on 
one  hundred  and  sixty  (160)  acres  of  unsurveyed 
public  land  in  Sonoma  county,  California, 
which  embraced  the  110.80  acres  in  contro- 
versy here.  He  made  improvements  upon 
the  land  and  resided  upon  it  until  his  death, 
which  took  place  in  July,  1872.  He  died  in- 
test  ste. 

Tbe  township  in  which  the  one  hundred  and 
sixty  (160)  acres  were  situated  was  afterwards 
surveyed,  and  an  approved  plat  thereof  was 
filed  in  tbe  United  States  land  office  in  San 
Francisco  in  August,  1880. 

In  October  following  one  of  the  plaintiffs, 
on  behalf  of  the  heirs  of  Mann,  fllea  with  the 
register  and  receiver  of  the  land  office  a  de- 
claratory statement  claiming  the  right  to  pre- 
empt for  the  benefit  and  use  of  the  heirs,  one 
hundred  and  sixty  (16())  acres  of  land. 

In  November,  1880,  tbe  defendant  in  error 
filed  in  the  land  office  an  application  claiming 
as  a  homestead,  a  certaic  portion  of  the  land 
which  included  tbe  110.80  acres.  The  defend- 
ant had  entered  upon  tbe  land  in  dispute  in 
1870.  without  the  consent  of  Mann  or  the 
plaintiffs. 

No  entry  of  any  kind  was  made  by  the  de- 


Kon.--^  to  pre-emption  rfoht;  see  note  to  I    ABtoerrorBlnwrveyBond  detoripiifmBinpatenU 
tTnited  States  v.  Fitzgerald,  Kh  TBS.  '  for  JandB;  how  conttrued^  see  note  to  Watts  v.  Lind- 

That  vatenU  for  land  may  he  sst  oittto /or /rand,  i  sey,  6:  ttSL 
see  note  to  MiUer  V.Kerr,  6, 88L  I 
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fendaDt  prior  to  1870  upon  the  premises.  He 
claimed  the  right  to  purchase  the  land  under 
the  provisions  of  section  seven  of  the  Act  of 
Con^rress  of  July  28, 1866,  entitled  "An  Act  to 

Suiet  Land  Titles  in  California.  The  object  of 
lat  section  was  to  withdraw  from  the  general 
operation  of  the  pre-emption  laws  lands  contin- 
uously possessed  and  improved  by  a  purchaser 
under  a  Mexican  grant,  which  wassubsequent- 
380J  ly  reiected,  or  limited  *to  a  less  quan- 
tity than  that  embraced  in  the  boundaries 
designated,  and  to  give  to  him,  to  the  exclusion 
of  lul  other  claimants,  the  right  to  obtain  the 
title.  The  land  applied  for  by  both  parties, 
to  the  extent  of  110.80  acres  was  within  the  ex- 
terior boundary  of  the  Mexican  grant  known 
as  Agua  Calieute,  but  which  was  excluded  by 
the  final  survey  of  the  United  States.  The 
defendant  was  a  purchaser  of  the  land  thus 
excluded,  for  a  yaluablc  consideration,  from 
parlies  who  purchased  from  the  original 
grantee. 

The  record  contains  a  description  of  the  grant 
and  sets  forth  the  various  proceedings  for  its 
recognition  and  confirmation  and  survey, 
which  we  follow  in  the  history  of  the  proceed- 
ings as  substantially  correct. 

The  grant  was  made  to  Lazaro  Pina  by  Al- 
Tarado,  as  Governor  of  California,  in  October, 
1840,  and  was  approved  by  the  departmental 
assembly  in  October,  1845.  The  claim  cf  title  to 
grant  was  confirmed  by  the  United  States  dis- 
trict court  and  by  this  court 

The  description  of  the  land  in  the  decree  of 
confirmation  is  as  follows: 

'*  The  land  of  which  confirmation  is  made  is 
situated  in  the  present  county  of  Sonoma,  and 
is  of  the  extent  of  two  leagues  and  a  half  in 
length  by  a  quarter  of  a  league  in  width,  and 
known  by  the  name  of  Agua  Caliente,  and  is 
bounded  on  the  southwest  by  thearroyoof  the 
Rancho  of  Petaluma,  on  the  southeast  by  the 
town  of  Sonoma,  on  the  north  by  the  hills  and 
mountains  which  intervene  and  separate  the 
rancho  of  Mr.  John  Wilson,  being  the  same 
land  which  was  granted  to  Lazaro  Pina  by 
Governor  Alvarado." 

The  parties  proved  their  respective  claims  to 
enter  the  land  before  the  register  and  receiver, 
who  decided  in  favor  of  the  defendant  in  error. 

An  appeal  was  taken  to  the  Commissioner  of 
the  Qeneral  Land  OflSce  from  the  decision  of 
the  register  and  receiver.  That  oflScer  reversed 
their  decision  and  rendered  one  in  favor  of  the 
plaintiffs. 

A  further  appeal  was  taken  to  the  Secretary 
of  the  Interior,  who  reversed  the  decision  of  the 
300]  Commissioner  and  affirmed  *that  of  the 
register  and  receiver.  Subsequently  a  patent 
was  regularly  issued  to  the  defendant  by  the 
United  States  for  a  tract  of  land  embracing  the 
110.80  acres  in  dispute. 

An  official  survey  of  the  grant  to  Pina  had 
been  made  in  December,  1870,  which  was  ap- 
proved. By  the  survey  adopted  the  arroyo 
mentioned  in  the  grant  was  made  a  fixed  bound- 
ary on  the  westerly  side. 

The  survey  embraced  two  and  one  half 
leaflrues  in  length  and  nearly  parallel  to  the  gen- 
eral course  of  the  arroyo,  and  one  quarter  of 
a  league  in  width  on  the  easterly  side  of  the 
arroyo.  The  easterly  side  was  situated  to  the 
west  of  the  io  called  Napa  Hillt.  Upon  the 
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publication  of  the  survey  obiectiocs  were  filed 
thereto  by  the  defendant  and  others,  claiming 
that  the  eastern  boundary  did  not  extend  far 
enou^  to  the  east  to  protect  them. 

In  February,  1878,  the  Commissioner  of  the 
General  Land  Office  decided  that  the  grant  of 
Agua  Caliente  was  a  grant  limited  in  quantity 
by  the  calls  of  the  title  papers  and  decree  of 
the  United  States  courts  to  two  and  one  half 
leagues  in  length  by  one  quarter  of  a  league  in 
width;  that  the  arroyo  was  the  westerly  Iwund- 
ary;  and  that  the  survey  contained  the  quae* 
tity;  that  the  eastern  line  was  the  exterior 
boundaiT,  according  to  the  calls  of  the  grant; 
that  of  toe  boundair  described  in  the  decreet 
the  northern  must  be  regarded  as  the  eastern 
boundary,  and  that  where  hills  or  mountaiot 
are  described  as  the  location  calls  of  a  grant  the 
boundary  must  follow  the  foot  or  base  of  the 
hills  or  mountains. 

The  Commissioner  approved  the  survey,  and 
on  appeal  to  the  Secretary  of  the  Interior  the 
decision  was  affirmed. 

One  of  the  questions  involved  was  as  to  the 
construction  of  the  eastern  boundary  of  the 
Pina  grant  and  whether  the  land  in  dispute  wss 
within  the  exterior  boundaries.  The  grant  was 
for  a  fixed  quantity  of  land,  with  the  arroro 
for  the  westerly  boundary  and  with  the  south- 
east boundary  of  the  town  of  Sonoma. 

It  was  contended  that  the  land  was  not  witbia 
the  exterior  boundary  of  the  grant,  and  that  the 
register  and  receiver  and  S^retary  of  the  In- 
terior erred  in  holding  that  it  was,  *snd  [391 
awarding  it  to  the  defendant,  but  this  oootoa- 
tion  was  not  sustained. 

Conceding  that  the  hills  or  mountains  nif»- 
tinned  in  the  decree  of  confirmation  as  the 
northern  boundary  are  really  upon  the  east  sod 
form  the  eastern  boundary,  and  that  where  a 
grant  is  described  as  bounded  by  hills  and 
mountains  the  line  runs  along  the  liase  tod  ooc 
the  summit  of  the  hills,  it  does  not  appear  that 
the  land  in  controversy  was  not  within  the 
boundaries  of  the  grant  as  originallv  made  sod 
confirmed.  It  wa«  held  that  it  might be.and  tbtt 
it  was  in  fact.  It  follows  that  the  defeodut 
should  have  received  as  his  pre  emptive  rigkt 
the  whole  of  the  160  acres  claimed  by  him.  tbt 
whole  being  within  the  limits  of  the  mot 
finally  connrmed  to  the  grantee  from  wboa 
he  purchased,  and  the  judgment  in  his  tafor 
should  be  therefore  affirmra. 

And  it  U  90  ordered. 


SAMUEL  MATHER  rt  al.,  P^k.  ^  At., 

RICHARD  RILLSTON. 
(See  8.  a  Reportar^s  •<!  seu 

Emptayei'i  liability  to  emplojfe^-^ngeron9  m^ 
eupaUom-^  ignoranee  of  daupvfWMiMa^ 
ttny  negliffenee, 

L   A  youDir  man.  Inexpertenoed  as  a  Btosr,  bm 
employed  to  operate  the  maohlnerj*  tn  a  boM^ 

NOTX.— PW7O10  tervarUB  and  thekr  mef^lifemi:  akt 
art  fOlow  aeritmts;  vice  jnineipai:  tuvfrior  9tr9a^ 
JtabaUu  of  masUr,  see  note  to  fialttmors  ft  0^  Bt 
Co.  V.  Bauirb,  87:  778w 

Ab  to  moBter^B  duty  to  fmnlBh  mtttaiiU  ami  mtt 
9M€hin9ry and  a^^tManuB :  UdbOU^  teMTMal/* 

1S6  r.  s. 


ttM. 


Matheb  t.  Hillstoh. 
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for  lowerioir  tlniber  Into  an  Iron  mine,  and 
kBoving  Urtle  of  the  ezpIoslTea  nsed  In  the 
■ine  for  bla8tinflr«  oan  leoover  from  the  opera- 
ton  of .  ttie  mine  for  personal  injuries  to  himself 
scflmiiug  by  means  of  their  bringing  into  snch 
kousa  and  storing  therein  near  a  steam  beater  a 
luge  qnantUy  of  giant  powder  or  dynamite  and 
e^«,  whiob  being  jarred  by  the  machinery, 
ud  overheated  by  the  steam  and  steam  pipes, 
•Qddenlj  and  without  warning  exploded,  where- 
by ha  was  maimed  and  injured  through  their 
BCgMgenoe  in  thus  storing  such  explosive  sub- 
Kuioes  in  the  house,  without  informing  him  of 
tiw  increased  risk  and  the  danger  tlieref  rom. 

1  In  all  occupations  which  are  attended  with 
great  and  unusual  danger  there  must  be  used 
aU  appliances  readily  attainable  known  to  science 
for  the  prevention  of  accidents,  and  the  neglect 
to  provide  such  readily  attainable  appliances 
vili  be  regarded  as  proof  of  culpable  negli- 
genoe,  and  if  an  oooupation  attended  with  dan- 
ger can  be  prosecuted  by  proper  precautions 
without  fatal  results,  such  precautions  must  be 
taken  by  the  promoters  of  the  pursuit  or  em- 
ployere  of  laborers  thereon  or  they  will  be  liable 
for  injuries  following  a  disregard  of  such  pre- 
cautions. 

1  If  persons  engaged  in  dangerous  occupations 
are  not  informed  of  the  accompanying  dangers 
by  tlie  promoters  thereof,  or  by  the  employers  of 
lahoreis  thereon,  and  such  laborers  remain  in 
ignorance  of  tlie  dangers  and  suffer  in  oonse- 


quence,  the  employers  will  be  chargeable  for 
the  injuries  sustained. 

4  Where  a  laborer  Imew  nothing  of  the  special 
dangers  attending  his  work  and  was  not  at  all 
informed  by  his  employers  on  the  subject  and  is 
injured  thereby,  there  is  no  ground  for  any 
charge  of  contributory  nearligence  on  his  part. 

[No.  180.] 
Argued  Jan,  92,  $S,  1896.    Decided  March  J^ 

1895. 

IN  ERROR  to  the  Circuit  Ck>nrt  of  the 
UDited  States  for  tbe  Western  District  of 
MicblgaD,  to  review  a  judgment  in  favor  of 
plaintiff,  Richard  Rillston,  against  the  defend- 
ant, tiamuel  Mather  et  al.,  for  damages  for 
injuries  sustained  by  plaintiff,  from  an  explo- 
sion in  an  iron  mine  at  Ironwood,  in  Michi- 
gan, caused  through  the  carelessness  and  ueg- 
gence  of  the  defendants.    A  firmed. 

Statement  by  Mr,  Jtutice  Field  s 
This  was  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  from  an  ex- 
plosion in  an  iron  mine  at  Ironwood,  in 
Michigan,  alleged  to  have  been  caused  through 
tbe  carelessness  and  negligence  of  the  defend- 
ants. It  was  commenced  *in  tbe  circuit [302 
court  for  one  of  the  counties  of  that  state,  and 
on  motion  of  tbe  defendants  was  removed  to  the 


Cftdr  being  insufficient  or  out  of  repair,  see  note  to 
Biehmood  &  B.  Co.  v.  Elliott,  87: 728. 

Am  to  who  are  eoem%illoyes  or  eoservants,  within  the 
fjik  that  a  master  iM  not  responsible  for  injuries  to  a 
Ktrant  oeeastoned  by  the  negliaenee  of  a  eoservanU 
sw  note  to  Hough  v.  Texas  &  P.  R.  Co.  25:  (02. 

At  to  Oamages  for  personal  injury  from  neoUoenee, 
sw  note  to  Pennsylvania  Ca  v.  Boy,  26: 14L 

Mattel's  duty  toinstruet  servant;  Oiutu  to  warn  ser- 
font  of  latent  danffer;  duty  to  warn  young  and  inex- 
perieaeed  workmen;  master**  liatHHtyforfaUure  so  to 
do. 

▼here  the  servant  has  equal  knowledge  with  the 
master  of  the  danger  incident  to  the  work,  he  takes 
tbe  risk  upon  himself  if  he  goes  on  with  it.  Rich- 
ardson V.  Cooper,  88  lU.  270;  Ogden  v.  Rummens,  8 
fosL  k  F.  751:  Grizzle  v.  Frost,  3  Foet.  &  F.  622; 
fiahlmore  ft  O.  B.  Co.  v.  State,  41  Hd.  298;  Fort 
Wajne,  J.  ft  &  R.  Co.  v.  Glldeisleeve.  88  Mich.  188; 
Nashville  ft  C.  R.  Co.  v.  EUiott.  1  Coldw.  612, 78  Am. 
Deo.  eOS:  Patterson  v.  Pittsburg  ft  C.  R.  Co.  76  Pa. 
M.  18  Am.  Rep.  412;  Hullan  v.  Philadelphia  ft  8. 
llafl88.Co.78Pa.86, 21  Am.  Rep. 2. 

But  this  only  applies  where  the  servant  is  of  suf- 
fleieDt  discretion  to  appreciate  the  dangers  inci- 
dent to  the  work.  Henry  v.  Brady.  9  Daly,  148; 
Honor  V.  Albrighton,  98  Pa.  475;  Union  Pao.  R.  Co. 
V.  fori.  84  U.  8.  17  WalL  568  (21:  788);  Coombs  v. 
New  Bedford  Cordage  Co.  102  Mass.  572, 8  Am.  Rep. 
B6;  8legel  v.  Sohants,  2  Thomp.  ft  C.  868;  Murphy 
▼.  Smith,  19  C.  B.  K.  8. 861;  McGinnis  v.  Canada  8. 
Bridge  Co.  49  Mich.  466;  Jones  v.  Lake  8bore  ft  M. 
&R.  Co.  49  Mich.  678. 

Where  there  are  latent  defects,  or  hazards  inoi- 
4ant  to  an  occupation,  of  which  the  master  knows 
fir  ought  to  know,  it  is  his  duty  to  warn  the  servant 
of  them  fnHy,  and  failing  to  do  so,  he  is  liable  to 
him  for  any  injury  that  lie  may  sustain  in  oonse- 
<)oeoco  of  such  neglect;  and  this  rule  applies  even 
vfaere  tbe  danger  or  hasard  is  patent,  if  through 
yooth,  ioezperienoe,  or  other  cause,  the  servant  is 
hwompetent  to  folly  understand  and  appreciate 
the  nature  and  extent  of  the  hazard.  Union  Pac. 
R*  Oo.  V.  FOrt,  fliiprei;  Cayzer  v.  Taylor,  10  Gray, 
274,69  Am.  Deo.  817;  Coombs  v.  New  Bedford  Cord- 
ace  Go.  fiipra;  Connolly  ▼.  Poillon,  41  Barb.  866. 


If,  however,  the  danger  is  obvious,  and  the  serv- 
ant is  of  sufficient  discretion  to  see  and  avoid  it, 
the  master  cannot  be  held  respooslble  for  an  injury 
resulting  to  the  servant,  although  he  did  not  warn 
him  of  the  danger.  Atlas  Bogioe  Works  v.  Ran- 
dall, 100  Ind.  208,  60  Am.  Rep.  706;  Williams  v. 
Churchill,  187  Mass.  248, 60  Am.  Rep.  804:  Fones  v. 
Phillips,  89  Ark.  17,  48  Am.  Rep.  264;  Thompson 
y.  Hermann,  47  Wis.  602, 83  Am.  Rep.  784. 

But  if  the  danger  is  only  obvious  to  persons  hav- 
ing experience  in  the  particular  busioes,  the  duty 
of  the  master  to  warn  an  inexperienced  servant  of 
such  danger  remains.  Wheeler  v.  Wason  Mfg.  Co. 
186  Mass.  294. 

In  the  case  of  young  children,  tbe  master  must 
give  such  instructions  as  will  enable  tbe  child  to 
comprehend  the  dangers  incident  to  a  careless  use 
of  the  machine.  Sullivan  v.  India  Mfg.  Co.  113 
Mass.  896:  Parkhurst  v.  Johnson,  50  Mich.  70,  45 
Am.  Bep.  28:  Fones  v.  Phillips,  supra. 

Bven  where  the  danger  is  visible,  the  method  of 
performing  the  work  so  as  to  avoid  the  danger 
should  be  pointed  out  to  young  or  inexperienced 
workmen.  Dowling  v.  Allen,  74  Mo.  18,  41  Am. 
Bep.  298;  Coombs  v.  New  Bedford  Cordage  Co.  102 
Mass.  572, 3  Am.  Bep.  506;  Grizzle  v.  Frost,  8  Foet. 
ft  F.  622;  Clarke  v.  Holmes,  7  Hurlst.  ft  N.  987. 

The  fact  that  a  master  has  delegated  authority 
to  an  agent  to  direct  and  instruct  inexperienced 
or  other  servants  as  to  the  mode  of  discharging 
their  duties,  or  the  dangers  incident  thereto,  will 
not  exonerate  him,  unless  the  danger  is  obvious. 
Mitchell  V.  Bobinson,  80  Ind.  281, 41  Am.  Bep.  812; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181;  Atchison, 
T.  ft  8.  F.  B.  Co.  V.  Holt,  29  Kan.  149;  8hanny  v. 
Androscoggin  Mills,  66  Me.  420;  Baxter  v.  Boberts. 
44  CaL  187, 18  Am.  Bep.  16a 

If  the  servant  sees  the  danger,  and  ought  to  nn« 
derstand  it,  the  master  cannot  be  held  responsible 
although  no  warning  was  given  to  the  servant. 
Atlas  Engine  Works  v.  Bandall,  100  Ind.  296. 50  Am. 
Rep.  798:  McGinnis  v.  Canada  8.  Bridge  Co.  49  Mioh. 
466:  Curran  v.  Merchants*  Mfg.  Co.  180  Mass.  874, 89 
Am.  Bep.  457. 

The  rule  that  the  master  is  answerable  for  his 
omission  to  give  a  minor  instructions  how  to  work 
at  a  dangerous  machine,  and  as  to  the  danger  to 
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Circuit  Court  of  the  XJDited  States  for  the 
'Western  District  of  Michigan.  The  declara- 
tion sets  forth  that  the  defendants  were  in  Maj, 
1888,  and  had  been  for  tome  time  previously, 
operating  at  Be&semcr.  in  the  county  men- 
tioned, an  iron  mine,  called  the  "  Colby  Mine." 
It  then  describes  the  general  nature  and  mode 
of  their  mining,  the  use  by  them  of  giant  pow- 
der or  dynamite,  of  great  explosive  power,  in 
blasting  rock,  boulders,  and  ore,  the  manner 
of  its  use.  and  the  dangers  attending  it  from 
explosion,  to  which  it  is  liable  from  great  heat 
orcoucussion  with  hard  substances  in  work- 
ing the  mine:  and  alleges  carelessness  and  neg- 
ligence in  handling  the  same,  causing  the 
explosion,  destroyine  the  eyes  of  the  plaintiff, 
and  grievouslv  injuring  him  in  different  parts 
of  his  body,  tor  which  injuries  damages  are 
claimed  in  the  present  action.  A  more  de- 
tailed account  of  the  operation  of  the  mine  is 
fiven  in  the  declaration,  and  the  defendants 
pmanded  a  trial  of  the  matters  set  forth, 
which,  under  the  laws  of  Michigan,  is  equiva- 
lent to  a  plea  of  the  general  issue  in  the  cause. 
The  plaintiff  was  a  young  man  of  only  24 
years  of  age,  and  he  was  not  a  miner  by  oc- 
cupation, nor  had  he  any  experience  as  a 
miner.  He  was  employed  by  the  defendants 
chiefly  in  loading  tram  cars  in  their  service, 
and  knew  little  of  the  different  explosives 
used  in  the  mines.  In  further  history  of  the 
operation  of  the  mine,  and  of  the  condition  of 


the  engine  house  at  the  time  of  the  exploskm 
complained  of,  and  its   probable  cause,  the 
declaration  alleges  that  the  mining  was  carried 
on  by  sinking  shafts,  driving  druts,  stopping 
and  excavating  in   the  manner  usual  in  tbc 
business  of  iron  mining;  that  in  p^onniDg 
that  work,  rock,  boulders.  Iron  ore,  gravel, 
sand,  and  earth  were  encountered   and    re^ 
moved;  that  in  removing  them  and  other  hard 
substances  it  became  necessary  to  blast  the 
same  away  by  employing  giant  powder  or  dy* 
namite  of  great  explosive  force;  that  the  pow* 
der  or  dynamite  thus  used  was  put  up  in  wbai 
were  called  "  sticks,"  each  stick  being  circular 
or  nearly  so,  of  a  diameter  of  about  one  and  one 
half  inches  and  about  eight  inches  long,  wrap- 
ped in  a  paper  ^covering;  that  the  sticlu  f  d93 
were  packed  in  sawdust  in  wooden  iioxei» 
there  being  about  fifty  in  each  box;  that  giant 
powder  or  dynamite,  similar  in  kind  or  charac- 
ter to  that  thus  used  by  the  defendants,  and 
also  caps  similar  to  those  nereinafter  mentioned, 
had  been  in  general  use  in  the  mines  of  the 
upper  peninsular  of   Michigan    for   twenty 
years  previously;  that  the  powder  or  dynamite 
during  cold  weather  became  fr<^«en  or  bard* 
and  in  that  condition  would  not  explode  readi- 
ly, and  it  was  therefore  necessary  or  at  letil 
advisable  before  using  it  to  soften  or  thaw  it, 
which  was  usually  <K>ne  by  means  ot  warm 
water,  that  being  the  safest  means  for  thai 
purpoise,  and  when  thus  thawed  or  softened  It 


be  apprehended  from  it,  does  not  apply  to  a  case 
where  the  minor  is  told  by  a  foreman  to  do  some- 
thinfir  else  at  a  maobtne  which  be  was  not  employed 
to  do.  and  the  risk  of  doing  which  was  obvious  to 
him.    Crown  V.  Orr,  140  N.  T.  iSa 

The  master*s  own  knowledge  of  the  duties  an  in- 
experienced servant  Is  set  to  do,  is  not  the  measure 
of  the  amount  of  instruction  in  regard  to  them, 
which  the  master  is  bound  to  see  that  such  servant 
receives,  but  he  is  bound  to  provide  a  competent 
instructor  and  to  see  that  such  instructor  properly 
instructs.  Brennan  v.  Gordon,  8  L.  B.  A.  818, 118 
N.  Y.  489. 

When  a  master  employs  a  day  laborer  to  tend  a 
machine  at  a  particular  plaoe  in  a  particular  man- 
ner, which  is  perfectly  safe  to  do,  he  is  not  bound 
to  warn  him  against  the  danger  of  repairing  it 
while  in  motion,  when  it  gets  out  of  order  at  a  dif- 
ferent plaoe.  MoCue  v.  National  Staroh  Mfg.  Co. 
142N.  T.108. 

A  servant  newly  employed,  and  unaoqualnted 
with  the  locality  where  he  is  set  to  work  at  night, 
does  not  assume  the  risks  thereof,  which,  however 
obvious  in  the  dasrtime,  are  to  him  unknown. 
Fredenburg  v.  Northern  Cent.  R.  Go.  114  N.  Y.  888. 

The  fact  that  a  servant  can  see  a  defect  in  a  ma- 
chine is  not  enough  as  matter  of  law  to  charge 
him  witli  the  risk  of  using  it,  if  he  did  not  know 
that  it  was  a  dangerous  defect.  Kain  v.  Smith,  80 
N.  Y.  875. 

A  servant  is  not  bound  to  examine  a  platform 
where  he  is  set  to  work,  to  see  if  it  is  safe  where  it 
is  apparently  to.  Beniing  v.  Steinway  k  Sons,  101 
N.  Y.  647. 

A  master  is  liable  for  injuries  to  a  servant  set  to 
work  in  a  plaoe  which  the  former  knows  or  ought 
to  know  to  be  unsafe,  without  informing  the  lat- 
ter of  the  dang^.  Blledge  v.  National  City  4  O. 
B.  Co.  100  Cal.  288. 

An  employe  engaging  in  woric  new  to  him  should 
be  instructed  in  it,  and  if  be  is  not  acquainted  with 
the  latent  dangers  inddent  to  It,  they  should  be 
•zplaiued  to  him.    Bannon  v.  Lnta,  168  Pa.  168. 

It  is  the  master^s  duty  to  give  a  servant  notice 
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of  hazards  incident  to  an  occupation,  of  which  the 
master  knows  or  ought  to  know,  and  of  wbloh  tke 
servant  because  of  his  inexperience  Is  Igoocant. 
Consolidated  Coal  Co.  v.  Haenni,  146  QL  814.  ATg. 
48  UL  App.  116. 

One  who  has  power  to  employ  and  dmhaige 
lal>orers  and  is  the  foreman  to  his  deparuneoi  has 
the  duty  of  the  master  devolved  on  bim  to  inatnioi 
employes  as  to  the  danger  of  the  employBao^ 
Fort  Smith  OU  Co.  v.  SlOver,  68  Ark.  188. 

A  foreman  in  charge  of  laborers  engaired  hi  ex- 
cavating a  ditch  is  not  chargeable  with  peaUfeDcs 
in  omitting  to  warn  one  of  them  not  to  work  at  a 
plaoe  where  the  banks  are  not  shored  np,  tta«e 
being  no  indication  of  weakness  in  the  bank  iS 
that  place,  and  no  special  cause  to  apprehend  An- 
ger.   Bums  V.  Pethoal«  76  Hun,  487. 

Failure  of  the  general  superintendent  of  the 
work  of  erecting  a  building,  to  direct  masons  my 
customed  to  build  their  own  staging,  as  to  the  waj 
in  which  the  work  shall  be  done,  or  to  be  prsseat 
while  the  staging  is  put  up,  does  not  reoder  ths 
emplosrer  liable  for  an  accident  to  a  masoo^  taod« 
injured  by  the  fall  of  the  staging  on  account  of  Itt 
improper  construction.  Bums  v.  Washbnn,  M8 
Mass.  457. 

An  employe  engaged  In  shoveling  coal  and  i^ 
moving  materials  from  a  dock  beneath  a  trssds 
does  not  assume  the  risk  incidental  to  the  teariag 
down  of  such  trestle  while  he  is  at  work,  whsre  b» 
notice  is  given  him  that  it  will  ht  done:  baft  tt  is 
the  duty  of  the  employer  to  notify  htm  of  ths 
danger.  Korthwestem  Fuel  Go.  v.  Danleisnn,  V 
Fed.  Bep.  916. 

An  employe  who  has  for  one  and  a  half  yeait 
worked  for  his  employer  in  the  same  bosinew  eaa- 
not  recover  for  an  injury  received  by  him  wUli 
so  employed,  on  the  ground  that  he  has  not  i*- 
oeived  necessary  instructions  as  to  the  dangeis  is 
be  guarded  against  in  the  performanot  of  ha 
duties.    Benfleld  v.  Vacuum  Gil  Co.  96  Hun,  ML 

An  employe  who  Is  ordered  to  dig  a  treoeb  soM 
to  shift  a  telegraph  pole,  without  t>elng  notlisdil 
the  danger,  may  recover  for  an  Injury  caused  hr 
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wts  exceedlogly  seDsitive  and  liable  to  explo- 
tksik  from  heat  or  concussion,  a  fact  well 
known  to  the  defendants;  that  the  usual  man- 
ner in  which  explosions  were  effected  in  blast- 
tog  the  mine  was  by  placing  at  the  end  of  a 
itKk  or  i^ece  thereof  a  cap  attached  to  a  fuse, 
which  was  ignited*  and  then  solid  rock  and 
ore  could  be  blasted  out  by  it;  that  the  caps 
were  shaped  like  ordinary  percussion  caps  and 
partly  filled  with  a  fulminate,  which  were 
then  exceedingly  sensltiye  and  more  powerful 
tsd  more  explosive  than  the  dynamite;  that 
they  were  liable  to  explosion  from  heat  or  by 
coocQsslon  against  each  other  or  against  any 
other  relating  substance,  and  were  put  up  In 
tin  boxes,  each  containing  about  one  hundred, 
lightly  packed  in  sawdust,  and  were  always 
lesdy  for  use,  not  requiring  any  thawing  before 
•IBxiDg  the  fuse  and  powder. 

And  the  declaration  further  set  forth  that  on 
the  day  of  the  explosion,  hereafter  mentioned. , 
there  was  situated  on  the  surface  of  the  mine 
a  hoose  about  twenty  feet  long  by  eighteen 
&et  wide  and  one  story  high,  which  was 
mimarily  intended  for  a  dry  or  changing  bouse 
for  the  captains  and  bosses  of  the -mine,  of 
which  there  were  about  thirteen;  that  there 
wve  in  the  bouse  two  drums,  used  mainly  for 
lowering  timber  into  the 'mine;  that  these 
drums  were  circular  and  about  three  and  one 
half  and  four  feet  In  diameter,  respectively, 
and  were  operated  by  steam  power,  the  steam 


being  supplied  through  a  pipe  or  pipes  from  a 
boiler  about  fifty  feet  distant;  that  eighteen  inch- 
es from  one  of  the  drums  was  a  steam  heater, 
consisting  '^of  about  sixty  coils  of  pipe,  [394 
receiving  steam  from  the  boiler,  intended  to 
heat  the  house  and  dry  the  clothes  of  the  men 
who  changed  their  clothing  there  when  they 
had  become  wet  from  the  waters  of  the  mine; 
that  about  a  foot  away  from  the  heater  and 
against  a  wall  of  the  house  was  a  shelf,  con- 
sisting of  a  board  fastened  to  the  wall;  that 
the  drums  and  machinery  in  the  house  were  in 
constant  motion  day  and  night,  the  machinery 
being  kept  running  even  when  the  drums  were 
not  in  use  hoisting  or  lowering  in  the  mine,  in 
order  to  keep  the  exhaust  pipe  from  freezing; 
that  the  action  of  the  machinery  produced  a 
constant  Jar  in  the  building;  that  there  was 
standing  near  the  shelf  and  heater  a  barrel 
partly  filled  with  ordinary  lime;  and  that  on 
the  day  of  the  explosion  there  was  in  the  en- 
gine house,  placed  there  by  the  direction  of  the 
defendants,  for  the  purpose  of  storing  and 
thawing  or  softening  the  same,  twelve  boxes 
of  giant  powder  or  dynamite,  a  box  and  a  half 
lying  loose  on  the  shelf,  a  box  about  half  filled 
on  the  fioor  and  against  the  heater,  and,  scat- 
tered loosely  on  the  floor,  and  about  twenty 
sticks  or  parts  of  sticks,  some  lying  against  or 
upon  the  Iron  pipe  of  the  heater,  a  Targe  quan- 
tity o{  powder  lying  between  the  beater  and 
the  nearest  drum,  occupying  nearly  the  entire 


the  fin  of  the  pole  hecause  the  props  required  to 
bold  it  in  an  upright  position  are  not  supplied  by 
hii  employer.  East  St.  Louis  Ck>nnectinflr  R.  Co.  y. 
ftirighu  47  111.  App.  4M. 

It  is  not  tiie  duty  of  an  eleotric  street  railway 
company  to  notlfy'a  conductor  upon  his  enteringr 
the  terrlce,  of  the  danger  of  gettiDgr  caught  in  a 
plaoe  Si  Inches  wide,  between' a  trail  car  and  a  door- 
way in  the  power-house,  through  which  the  car 
mnit  be  posbed  to  attach  it  to  the  dummy.  Jen- 
nings V.  Taooma  R.  ft  Motor  Co.  7  Wash.  275. . 

A  common  laborer  who  is  not  instructed  as  to 
the  risk  of  operatinir  a  dangerous  machine,  and 
wbo  is  injured  thereby  while  working  in  the  man- 
ner in  which  he  wan  directed  to  work  by  the  fore- 
min,  l)efore  he  has  had  a  -reasonable  time  to  as- 
eeruin  the  dangers  attending  its  use,  is  entitled 
to  recover  for  such  injury.  Chicago  Anderson 
Preaeed-Briok  Co.  y.  Bembarz,  61  IlL  App.  543; 
Bunes  ?.  Bembara,  160  UU  192. 

Before  putting  an  inexperienced  employe  in 
ehtrge  of  dangerous  machinery  wit!)  the  use  of 
which  he  is  acquainted,  it  is  the  poeitiTe  duty  of 
the  employer  to  instruct  and  properly  qualify  bim 
for  toch  service,  either  himself  or  by  a  competent 
pemo.   Lebbering  V.  Struthers,  157  Pa.  812. 

An  employe  sixteen  years  of  age,  assigned  to 
work  at  a  buss  saw,  cannot  rcooyer  for  injuries  re- 
ceived therefrom,  on  tlie  ground  that  no  instruo- 
tlODs  were  given  him  as  to  its  use,  where  he  had 
previoDsIy  operated  buss  sawa  long  enough  to 
know  tbe  nature  of  the  machine,  and  the  dangers 
•ttendhigitsase.    Ogley  v.  Miles,  138  N.  Y.  458. 

It  is  not  negUgenoe  to  direct  a  young  man  nine- 
teen years  of  age,  who  has  seen  a  planing  maoblne 
in  operation,  to  hang  a  hood  in  place  in  front  of 
tbe  knives,  without  instructlona-eepeoially  where 
he  asks  for  none  and  gives  no  sign  that  he  is  not 
ntirely  familiar  with  the  method  by  whloh  the 
order  can  properly  be  obeyed.  Crown  y.  Orr,  140 
S. T. 450. Bevg 64 N.  r.  8.  U. 308. 

An  employer  is  not  liable  for  an  injury  to  an 
soiploye  caused  by  a  projecting  set  screw  on  a  re- 
▼olring  shaft,  because  of  Its  failure  to  warn  him 
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of  the  danger,  where  he  is  a  person  of  considerable 
experience.  Rooney  y.  Bewail  ft  D.  Cordage  Co. 
l<aMa88ri58. 

An  employer  is  not  liable  for  an  injury  to  a  ser- 
vant,  received  while  making  repairs  npon  the 
maobinery  Used  by  bim,  because  of  its  failure  to 
instruct  tiim  as  to  the  danger  attending  such  work, 
where  it  was  not  the  duty  of  the  servant  to  make 
the  repalra,  but  merely  to  report  the  fact  that  re- 
pairs were  needed,  to  a  machinist  in  the  same 
building.  McCue  y.  Katiooal  Starch  Mfg.  Co.  149 
N.  Y.  106. 

Failure  on  the  part  of  the  master  to  give  instruc- 
tion to  his  servant,  wbere  it  is  his  duty  so  to  do, 
will  not  relieve  him  from  responsibility  for  the 
negligent  act  of  a  fellow  servant,  causing  him  in* 
jury,  wbere  the  servant  bad  not  acquired  knowl* 
edge  of  suoh  dangers.  It  is  only  when  be  has  been 
properly  instructed,  and  knows  the  dangers  of  bib 
employment,  that  he  stands  upon  the  same  footing 
as  any  other  employe,  and  cannot  recover  for  an 
injury  caused  by  a  fellow  servant.  Jones  v.  Flor* 
enoe  Min.  Co.  66  Wis.  288,  57  Am.  Bep.  i'60;  Curran 
V.  Merchants  Mfg.  Co.  180  Mass.  874. 89  Am.  Rep* 
457:  Anderson  v.  Morrison,  22  Minn.  274. 

The  master  is  bound  to  make  known  all  con- 
cealed dangers.  Bowling  y.  Alien,  74  Mo.  18,  41 
Am.  Rep.  296;  Perry  v.  Marsh,  26  Ala.  660;  Spelman 
V.  Fisber  Iron  Co.  65  Barb.  151. 

When,  however,  the  minor  or  child  knows,  either 
from  the  nature  of  an  obvious  defect  or  otherwise* 
all  tbe  danger  of  which  he  could  have  been  warned* 
then  he  cannot  have  been  prejudiced  by  a  failure 
to  instruct  as  to  suoh  known  and  apparent  dangers* 
Coullard  v.  Teoumseh  Mills,  151  Mass.  85;  Probert 
▼.  Phipps,  148  Mass.  258. 

To  show  negligence  in  the  master.  It  must  appear 
that  tbe  danger  was  suoh  that  the  plaintiff  would 
not  be  presumed  to  know  it.  and  that  the  master 
did  not  give  him  information  of  it.  Pratt  v. 
Prouty,  158  Mass.  884;  Sullivan  y.  India  Mfg.  Co. 
118  Mass.  896;  Book  v.  Indian  Orobard  Mills,  14f 
Mass.  522;  Ciriack  y.  Merchants  Woolen  Co.  145 
Mass.l8& 
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space  between  them,  and  about  three  sticks  or 
parts  of  sticks  resting  on  the  lime,  and  a  small 
quantity  of  the  lime  scattered  on  the  floor  and 
upon  some  of  the  powder,  and  on  the  shelf  was 
a  full  box  of  caps,  and  in  the  engine-house  and 
near  the  heater  was  a  box  partly  filled  with 
caps;  that  durinff  the  day  of  the  explosion,  and 
"While  the  powder  and  caps  were  located,  as 
stated,  the  machinery  was  in  full  operation, 
pounding  and  jarring,  and  the  atmosphere  of 
the  room  in  the  immediate  vicinity  of  the 
powder  and  cups  was  heated  from  the  heater 
and  the  steam  pipes  to  about  300"  Fahrenheit, 
and  the  steam  pipes  were  heated  to  the  same 
degree,  and  the  room  beinff  hot  the  plaintiff 
was  obliged  to  open  the  door  of  the  house 
when  the  ground  was  covered  with  snow  to 
a  depth  of  about  a  foot  lying  immediately  in 
front  of  it  and  on  the  wal&  leading  to  the 
house,  and  several  individuals  who  came  into 
the  house  on  the  day  of  the  explosion  brought 
more  or  less  snow  on  their  feet  and  persons, 
895]  *which  melted  and  left  water  therefrom 
on  and  about  the  floor  of  the  house  and  on  the 
lime. 

And  it  was  averred  that  the  powder  or  dy- 
namite, when  thawed  out  or  softened,  was 
very  sensitive,  and  liable  to  explosion  from  the 
jarring  of  the  drums  and  machinery,  and  the 
constant  jarring  of  the  building,  and  that  the 
powder  was  liable  to  explosion  from  the  heat 
of  the  steam  heater  and  steam  pipes  and  by  the 
slacking  of  the  lime  in  the  lime  barrel  or  on 
the  powder;  that  the  caps  were  more  sensitive 
than  the  powder  or  dynamite,  and  more  apt 
than  the  powder  or  dynamite  to  be  exploded 
by  the  jarring  and  by  the  heat  from  the  steam 
pipes  and  the  steam  heater,  all  of  which  par- 
ticulars were  well  known  to  the  defendants. 

And  the  plaintiff  further  averred  that  he  was 
hired  bv  the  defendants  to  run  and  operate  the 
drums  in  the  house,  and  that  then  the  powder 
and  caps  were  stored  and  kept  in  the  powder 
house  of  the  defendants,  and  that  afterwards 
they  were  stored  in  the  engine  house;  and  that 
he  was  at  the  time  wholly  ignorant  that  the 
powder  or  dynamite  was  liable  to  explosion 
from  the  jarrmg  of  the  machinery,  or  by  be- 
coming overheated  by  the  steam  heater,  or  by 
the  heat  generated  by  the  lime  when  slacking, 
or  that  the  caps  were  also  liable  to  explosion 
by  such  jnirring  of  the  machinery,  or  collision 
against  any  other  resisting  substance  in  the 
box,  or  by  the  heat  from  the  steam  pipes  or 
Bteam  heater;  that  he  had  never  tsed  the  pow- 
der or  the  caps  or  any  other  powder  or  caps 
similar  in  kind  or  character,  and  was  entirely 
ignorant  of  their  very  sensitive  character,  and 
that  when  they  were  placed  in  the  house  he 
was  not,  nor  was  he  at  any  time  thereafter  and 
before  the  accident,  informed  by  the  defend- 
ants, or  any  other  person,  of  their  sensitive  and 
dangerous  character,  or  that  they  were  liable 
to  be  exploded,  and  that  he  continued  to  work 
in  the  house  entirely  ignorant  of  the  danger  to 
which  he  was  thereby  subjected. 

And  the  plaintiff  further  averred  that  on  the 
day  of  the  explosion,  while  the  was  engaged 
about  bis  business  in  the  house,  and  while  the 
machinery  and  the  steam  heater  and  steam 
pipes  were  in  operation,  and  while  the  powder 
890] and  caps  *and  all  the  other  articles  and 
things  were  situated  in  the  house  as  stated,  and 
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while  he  was  conducting  himself  in  a  careful 
and  prudent  manner  and  not  touching,  hand- 
ling, or  in  any  manner  whatsoever  meodtine  or 
interfering  with  the  powder  and  caps  or  eiiber 
thereof,  and  when  he  was  about  two  feet  dis- 
tant therefrom,  a  part  of  the  powder  and  of 
the  caps,  caused  by  being  jarred  a*  menti&nedb§f 
(he  machinery  and  otferhcaied  bp  the  tUmm  and 
steam  pipes  and  by  the  lime,  suddenly,  and  with- 
out  any  warning  whatsoever,  exploded  with 
great  force  and  violence,  throwing  pieces  of 
tin  and  other  hard  substances  into  his  ^es  and 
into  his  body,  and  throwing  him  out  throng 
the  open  door  about  fifty  feet  distance  there- 
from, and  that  he  was  then  and  thereby  griev- 
ously bruised,  maimed,  and  injured,  and  his 
eyes  were  permanently  injured  and  destroyed, 
and  he  therebv  became  totally  and  permanently 
blind,  and  his  body  in  other  nspects  was 
maimed,  mutilated,  and  injured. 

And  the  plaintiff  further  averred  that  the 
explosion  and  the  blinding  and  maiming  and 
injury  of  himself  were  caused  through  the 
carelessness  and  negligence  of  the  defendants 
in  storing  the  powder  and  caps  in  the  house  with- 
out informing  him  of  the  increased  risk  and 
danger  of  his  remaining  in  employment  therein: 
in  thawing  and  softening  the  powder  by  means 
of  steam  heat,  instead  of  hot  water;  in  thaw- 
ing and  storing  the  powder  and  caps  in  the 
house  where  the  machinery  was  in  operation, 
and  where  the  steam  heater  and  steam  pipes 
were  situated,  and  the  lime  was  kept  and  used, 
as  stated,  and  in  placing,  or  permitting  to  he 
placed,  the  powder  and  the  caps  near  or 
around  the  steam  heater,  as  stated,  for  all  of 
which  the  plaintiff  claimed  damages. 

The  substantial  facts  thus  stated  io  the  first 
count  are  set  forth  with  more  or  less  detaQ  io 
the  other  counts  of  the  complaint,  of  which 
there  are  several,  and  the  allegations  of  negli- 
gence and  carelessness  on  the  part  of  the  de- 
rendants  are  repeated,from  which  the  explosion 
is  alleged  to  have  followed,  and  the  dreadful  in- 
juries stated  to  have  been  caused  to  the  plaintiff, 
and  by  which  he  was  also  deprived  of  all  means 
of  earning  a  livelihood.  The  jury  found  for  the 
plaintiff  and  ^assessed  his  damages  in  ten[897 
thousand  dollars, upon  which  vf^ict  judgukent 
was  entered  in  his  favor,  and  the  defeoidants 
brought  the  case  to  this  court  bj  writ  of  error. 

Meesre,  A.  C.  Diisiin»  OeorM  F.  Ed* 
rnunda*  Jamee  K  Eoyt  and  Geo.  Haydem,  lot 
plaintiffs  in  error: 

When  a  servant,  in  the  execution  of  Us 
master's  business,  receives  an  injury  which 
befalls  him  from  one  of  the  risks  incident  to 
the  business,  he  cannot  hold  the  master  rs- 
sponsible. 

TutOe  V.  Detroit,  G.  H.  d  M.  E.  Cb.  122  U. 
8.  195  (30:  1116);  Beach,  Con.  Kes.  §  19; 
Mad  River  db  L.  S.  B,  Co,  v.  Barber,  b  Ohio  St 
641,  67  Am.  Dec.  812:  Pittsburg,  Ft.  W.  dt  C 
R  Co.  V.  Bingham,  29  Ohk>  St.  869,  28  Am. 
Rep.  751;  Cinaek  t.  MerehanUWoolem  Co.  146 
Mass.  182. 

An  employer  is  under  no  obligaton  to  ware 
an  employe  of  dangers  which  are  obvious,  nor 
to  instruct  him  in  matters  which  be  may  fairly 
be  supposed  to  thoroughly  understand. 

SuUttan  V.  India  Sifg.  Co.  118  Mass.  896; 
Michigan  Cent  B.Ca.T.  Smithson,  45  U\A. 
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SIS;  WcrmeO  ▼.  Maine  Cent.  B.  Co.  79  Me. 
8S7;  Untkawny  ▼.  Mieigan  Cent,  B.  Co,  51 
MHi.  S57,  47  Am.  Rep.  569. 

Tbe  duty  to  give  Dotice  to  an  employe  de- 
TolTfs  on  a  master  only  Tvhen  inexperience 
(koowo  to  tbe  master)  want  of  capacity,  age, 
or  some  bidden  and  latent  danger  calls  for  no- 
tice. 

Kckny.  MeNvlta,  147  U.  8.  288  (87: 150). 

Tbe  defendants  were  not  negligent,  so  far 
IS  tbe  pfoof  shows,  for  patting  caps  in  this 
piace. 

i?ir/T.  Avttin,  46  Ohio  »t.  887. 

Juries  cannot  be  allowed  to  guess  as  to  the 
erase  of  an  injury.  Negligence  relied  on  as 
produdog  an  injury  cannot  be  proved  by 
atrt  conjecture. 

BeviU  V.  Flint  d  P,  M.  B.Co.  67  Mich.  61. 

Tbe  law  presumes  that  an  employe  is  pos- 
anted  of  ordinary  intelligence,  and  knows 
those  facts  which  are  of  cotnmon  knowledge. 

Uaekburn  v.  Crawford,  70  U.  8.  8  Wall.  194 
(18: 192);  Sew  Tork  di  C.  Min.  Syndicate  it 
Of,  V.  Frater,  130  U.  8.  622  (82: 1084);  Chicago 
V.  Scbbins,  67  U.  8.  2  Black  429(17:  804). 

PhiotifF  here  assumed  tbe  risk. 

RiAardi  v.  Bough,  53  Mich.  212;  Prentiu  v. 
Kent  Furniture  Mfg.  Co,  63  Mich.  478;  Kean 
T.  Detrwt  Copper  S  Brass  Boiling  Mills,  66 
Micb.  277;  miek  T.  Flint  d  P.  M.  B.  Co,  67 
lOcb.682. 

Mmn.  F.  O.  Clark  and  B,  (7.  Flannigan, 
(or  defendant  in  enor: 

Plaintiff  bad  the  right  to  rely  upon  the  su- 
perior skill  of  tbe  manager  in  the  matter,  even 
if  be  bad  some  knowledge  on  the  subject;  and 
be  is  not  guilty  of  contnbutory  negligence,  by 
doinicso. 

Chicago  dif.  W.  R  Co.y.  Bayfield,  87  Mich. 
211;  Lake  Superior  Iron  Co,  v.  Erickson,  89 
Midi.  492,  83  Am.  Rep.  428;  Janus  v.  Emmet 
Min,  Co.  55  Mich.  836.  845;  Smith  y.  Penin- 
sukr  Car  Works,  60  Biich.  501 ;  Hough  y.  Texas 
dP,B.Co,  100  U.  8.  218  (25:  612);  Wabash  B. 
Of.  V.  McDaniels,  107  U.  8.  454  (27:  605); 
WaAington  d  O.  B.  Co.  v.  McDade,  1S5  U.  8. 
(54  (34:  285). 

Coonsel  had  a  right  to  discuss  any  surround- 
ing condition  of  heat  or  atmosphere,  or  tbe 
jtrring  of  Uie  building,  or  an^  circumstance 
or  fact  from  which  it  might  be  inferred  that  to 
take  this  dangerous  explosive  into  the  place  in 
question  was  negligence. 

MareoU  v.  Marquette,  H,  d  0,  R  Co.  47 
Micb.  6;  I^pel  v.  EOsendegen,  44  Mich.  461. 

Plaintiff  cannot  be  presumed  to  have  as- 
nmed  tbe  extraordinary  risk  growing  out  of 
tbe  bringing  of  such  explosives  where  he  was 
tbos  employed. 

Lake  Superior  Iron  Co.  v.  Erickson,  and 
Chieago  d  N,  W,  R  Go.  v.  Bayfield,  supra; 
James  v.  Emmet  Min,  Co,  55  Micb.  886. 

In  tbe  United  8tates  courts,  the  Isx  loci 
go?eni8  whether  it  is  discoverable  from  the 
■tatntes  of  the  state,  or  from  fixed  and  settled 
decisions  of  tbe  courts  of  the  states. 

Bueher  v.  Cheshire  B.  Co.  125  U.  8.  655  (81: 
795);  Detroit  v.  OOfome,  185  U.  8. 492  (84:  260); 
Allen  V.  GiUette,  127  U.  8.  589  (82:  271). 

Orduaiy  care  in  the  particular  business,  in 
wbicb  tbe  plaintiff  is  engaged,  is  all  that  is 
Kqnired  of  him,  in  order  to  avoid  the  claim  of 
ooodibatoiy  n^ligence.    His  failure  to  take 
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unreasonable  care  is  no  defeuse  to  tbe  action. 

Sherman  and  Redfield,  Negligruce  ^  29; 
Kr7Mt  V.  Hudson  Biver  B.  Co.  85  N.  Y.  9,  90 
Am.  Dec.  761;  Beisiegel  v.  New  Tork  Cent.  B, 
Co.  84  N.  y.  622,  90  Am.  Dec.  741;  Fero  v. 
Buffalo  d  S,  L,  B.  Co,  22  N.  Y.  209.  78  Am. 
Dec.  178;  Beers  v.  HousaUmic  B,  Co.  19  Conn. 
566;  Newbold  v.  Mead,  57  Pa.  487;  Munger  v. 
Tonauanda  R  Co,  i  N.  Y.  849,  58  Am.  Dec. 
884. 

The  burden  of  proof  is  on  the  plaintiffs  in 
error,  to  show,  that  this  young  man  under- 
stood, not  only  that  tbe.se  caps  would  fire  off 
a  blast,  but  that  he  understood  the  extremely 
sensitive  character  of  these  explosives. 

Powers  V.  Harlow,  58  Mich.  509,  51  Am. 
Rep.  154;  Swoboda  v.  Ward,  40  Mich.  420. 

The  trial  judge  cannot  instruct  the  jury  to 
bring  a  verdict  against  the  plaintiff,  unless  the 
facts  are  so  cleaf,  as  to  warrant  no  other  infer- 
ence. 

Detroit  d  M,  B,  Co,  v.  VanSteinburg,  17 
Mich.  99;  Lake  Superior  Iron  Co,  v.  Erickson 
89  Mich.  4S9,  88  Am.  Rep.  428. 

The  question  whether  a  party  has  been  guilty 
of  negligence  or  not,  is  one  of  fact  and  not  of 
law. 

lAike  Supeiior  Iron  Co.  v.  Erickson,  89  Mich. 
493,  88  Am.  Rep.  428;  Grand  Bapids  d  L  B. 
Co,  V.  Martin,  41  Mich.  667. 

If  an  original  act  was  wrongful  the  Injury 
should  be  referred  to  the  wrongful  cause, 
passing  by  those  which  were  innocent. 

Cuddy  V.  Horn,  46  Mich.  596.  41  Am.  Rep. 
178;  PatUrson  v.  Pittsburg  d  C,  B,  Co.  76  Pa. 
889,  18  Am.  Rep.  412;  Indianapolis,  B,  d  W, 
B,  Co.  V.  Flanigan,  77  111.  865;  Toledo,  W.  d 
W,  B,  Co,  V.  Fredericks,  71  III.  294:  Beau- 
champ  V.  Saginaw  Min,  Co.  50  Mich.  168,  45 
Am.  Rep.  80. 

A  company  is  bound  to  perform  the  duty  of 
protecting  tbe  workman. 

Farwell  v.  Boston  d  W,  R  Corp,  4  Met.  i9, 
88  Am.  Dec.  389;  Byan  v.  Fowler  2i  N.  Y. 
414;  Inning  v.  New  York  Cent.  R  Co,  49  N. 
Y.  532,  10  Am.  Rep.  417;  McGrew  v.  Stone, 
58  Pa.  442;  Byrr^e  v.  BoadU.  2  Hurlst.  &  C.  722; 
Scott  V.  Ixmdon  d  St,  K,  Docks  Co,  8  Hurlst 
&  C.  596. 


Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  testimony  produced  on  the  trial  by  the 
plaintiff  and  the  defendants  corroborated  in 
all  essential  particulars  the  facts  set  forth  in  the 
declaration.  It  is  not,  however,  as  definite  in 
its  statement  of  the  extent  of  the  heat  of  the 
room  on  the  day  of  the  explosion.  The  dec- 
laration puts  it  at  a  very  high  degree  Fahren- 
heit, and  the  plaintiff,  who  was  examined  on 
the  subject,  while  he  does  not  designate  it  by 
any  thermometrial  measurement,  states  that 
tbe  heat  from  the  heater  aud  boiler  was  more 
than  he  could  stand;  and  ^hat  the  room  was 
hotter  than  anything  he  had  ever  known  be- 
fore. He  also  testified  that  the  machinery  in 
the  engine  house  was  in  operation  all  tbe  lime 
in  order  to  keep  the  steam  in  the  pipes  and 
prevent  them  from  freezing  on  the  outside, 
and  that  the  building  was  always  shaking,  so 
much  so  that  a  man's  hat  would  not  stay  bung 
up  when  the  machinery  was  in  motion.  He 
also  added  that  he  was  not  a  miner  and  did  not 
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know  the  first  part  of  miDiDg:  that  he  had  Dever 
bandied  any  powder  in  blasting,  or  handled  or 
worked  with  the  caps  used^  that  he  did  not 
know  what  dynamite  or  giant  powder  was 
made  of,  and  never  had  any  knowledge  or  ex- 
perience in  the  use  or  handling  of  explosives, 
and  he  never  was  informed  by  the  defendants 
or  any  one  else  of  the  danger  he  incurred  in 
handling  ths  power  and  caps,  or  the  danjger  of 
explosion  of  either  from  the  great  heat  in  the 
engine  house,  or  from  the  concussion  of  the 
caps  caused  by  its  constant  Jarring. 

It  is  clear  from  the  whole  evidence  in  the  case 
3981that  there  *wa8  constant  danger  of  explo- 
sion from  the  great  heat  produced  in  the  oper- 
ation of  the  mine  and  from  the  concussion  of 
Uie  caps  bv  collision  between  themselves  and 
with  other  hflrd  substances  in  the  engine  house 
and  the  powder  scattered  on  the  floor.  The 
heat  and  concussion  were  a  continuing  danger 
to  the  safety  of  the  persons  employed  in  the 
mine,  and  of  the  existence  of  that  dangclt  the 
defendants  were  fully  aware. 

Rillston,  the  plaintiff,  who  was  sworn  as  a 
witness  in  the  case,  testified  that  at  the  time  of 
the  explosion  there  was  in  the  engine  house  a 
coil  of  pipe,  five  barrels  of  oil,  fourteen  boxes 
of  powder,  a  box  and  a  half  on  the  shelf, 
about  half  a  box  on  the  fioor,  a  barrel  of  lime, 
several  sticks  in  the  lime,  two  boxes  of  caps, 
nine  rings  of  fuse,  and  there  was  powder  on 
the  fioor  thrown  around  in  all  directions. 

Mr.  Sellwood,  the  general  manager  of  the 
mine  for  the  defendants,  testified  that  the  caps 
and  powder  were  put  in  the  engine  house  by 
his  orders,  and  admits  that  the  usual  place 
previously  for  keeping  them  was  at  the  powder 
magazine. 

Notwithstanding  the  continuing  danger  of 
explosion,  both  from  the  heat  in  ^e  engine 
house  and  its  constant  Jarring,  and  the  con- 
fused and  disorderly  position  in  which  the 
gowder  and  caps  were  placed  in  the  engine 
ouse,  it  does  not  appear  that  there  was  any 
effort  made  bv  the  defendants,  or  others  acting 
for  them,  to  lessen  either  the  heat  or  the  Jar- 
rine. 

The  court  instructed  the  Jury  that  it  was  a 
question  for  them  whether  there  was  negligence 
in  the  conduct  of  the  defendants  in  reference  to 
the  use  of  the  exploding  caps,  that  is,  in  putting 
them  in  the  engine  house  and  in  failing  to  give 
the  plaintiff  due  warning  of  their  dangerous 
character;  and  the  Jury  found  against  Uie  de- 
fendants on  the  guestlon  thus  presented  to 
them. 

All  occupations  producing  articles  or  works 
of  necessity,  utility,  or  convenience  may  un- 
doubtedly be  carried  on,  and  competent  per- 
sons, familiar  with  the  business  and  having 
suflicient  skill  therein,  may  properly  be  em- 
ployed upon  them,  but  in  such  cases  where  the 
occupation  is  attended  with  danger  to  life, 
body,  or  limb  it  is  incumbent  on  the  promoters 
thereof  and  tbo  employers  of  others  thereon  to 
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take  all  reasonable *and  neHed  precau[399 
tions  to  secure  safety  to  the  pa«>ns  engased  in 
their  prosecution,  and  for  any  negligence  bx  this 
respect,  from  which  injury  follows  to  the  per- 
sons engaged,  the  promoters  or  the  employen 
may  be  held  responsible  and  mulcted  to  the 
extent  of  the  injury  infilcted.    The  explosive 
nature  of  the  materials  used  in  this  case,  and 
the  constant  danger  of  their  explosion  from 
heat  or  collision,  as  already  explained,  was 
well  known  to  the  employers,  and  was  a  con- 
tinuing admonition  to  them  to  take  every  pc»- 
caution  to  guard  against  explosions.    Occupa- 
tions, however  important,  which  cannot  be 
conducted  without  neces«ary  danger  to  life, 
body,  or  limb  should  not  be  prosecuted  at  all 
without  all  reasonable  precautions  against  mnA 
dangers  afforded  by  science.    The  necessary 
danger  attending  them  should  operate  as  a  pro- 
hibition to  their  pursuit  without  sodi  safe- 
guards.   Bideed,  we  think  it  may  be  laid  down 
as  a  legal  principle  that  in  all  occupations  which 
are  attended  with  great  and  unusual  danger 
there  must  be  used  all  appliances  readily  aituo- 
able  known  to  science  for  the  prevention  of 
accidents,  and  that  the  neglect  to  provide  sock 
readily  attainable  appliances  win  be  regarded 
as  proof  of  culpable  negligence.    If  an  ooco- 
pation  attended  with  danger  can  be  prosecated 
by  proper  precautions  without  fatal  resuUt, 
such  precautions  must  be  taken  by  the  promoi* 
ers  of  the  pursuit  or  employers  of  labocen 
thereon.    Liability  for  injuries  following  a  dis- 
regard of  such  precautions  will  otherwise  be 
incurred  and  this  fact  should  not  be  lost  sight 
of.    So,  too,  if  persons  engaired  in  daoraons 
occupations  are  not  informed  of  the  accon- 
panyiog  dangers  by  the  promoters  thereof,  or 
by  the  employers  of  laborers  thereon,  and  tack 
laborers  remain  in  ignorance  of  the  daogen 
and  suffer  in  consequence,  the  employen  will 
also  be  chargeable  for  the  injuries  sustsioed. 
Both  of  these  positions  should  be  borae  con- 
stantly in  mind  by  those  who  engage  laborett 
or  agents  in  dangerous  occupations,  and  by  the 
laborers  themselves  as  reminders  of  the  duty 
owing  to  them.    These  two  conditions  of  lia- 
bility of  parties  employing  laborers  in  haxsrd- 
ous  occupations  are  of  the  highest  impoitaoce, 
and  should  be  in  all  cases  stnctiy  enforoed. 

^Further  than  this  it  is  plain  from  what  [400 
has  already  been  stated  that  the  plaintiff  knew 
nothing  of  the  special  dancers  attending  hii 
work,  or  that  he  was  at  all  informed  by  the  de- 
fendants on  the  subject  His  tcstiroon V  is  pod- 
tive on  thispoint,  and  is  not  contradtded  by 
any  one.  with  that  fact  shown  there  wsi  do 
ground  for  any  charge  of  contributory  ocgH- 
gen(ie  on  his  part;  and  with  the  defendsBts' 
negligence  established,  as  stated,  tbet«  could 
have  been  no  serious  objection  to  the  dsmacft 
awarded  to  the  plaintili  for  the  dreadful  iajn- 
ries  sustained.  The  sum  recovered  was  a 
moderate  compensation  to  be  awarded  to  hia. 

Judgmsnt  afflrmetL 
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V, 

TBS  MACON   &   BRUNSWICK    RAIL- 
ROAD  COMPANY  et  at. 

See  8b  GL  Baportar^  ed.  tfCMflk 

BmiMtfMaean  &  Bninmoiek  Railroad  Com- 
fgajf—Aete  qf  1866  and  1870— right  qf  tub- 
Ttg^ion — enfcrdng  tudi  rights  purchase 
If  trudee — tender^  uhm  neeeuary  1o  avoid 
wtfrtgage  sal§m 

I  Ib0  owoen  of  the  bonds  of  the  Maoon  ft 
frnotwick  Bailroed  Oompaoy  indorsed  by  the 
nte  of  Oeoriria  under  the  state  aot  of  1670,  have 
BO  lifht  to  be  sabroffated  to  the  mortgage 
venritj,  glTen  to  said  state  by  the  state  act  of 
IM  00  die  property  of  said  company  to  secure 
Mid  itate  for  Its  indorsements  of  the  bonds  of 
Mldoompany  under  the  act  of  1880:  nor  are  the 
hoods  so  indorsed  undei  the  act  of  1870  secured 
1^  aid  statutory  mortgage  created  by  the  act  of 
]M»  nor  was  the  state  incapacitated  to  purcliase 
ithsr  own  sale  under  said  mortgage. 

i  Wbcfe  the  creditors*  right  to  subrogation  de- 
pendt  on  the  existence,  in  the  surety,  of  the 
rights  to  which  subrogiition  is  sought,  after  the 
nmy  has  parted  with  the  thing  given  him  for 
Uf  protection,  the  creditor  can  haire  nosubroga- 
tkm  to  such  thing. 

i  In  order  to  enforce  equitable  subrogation 
■Itlnit  a  surety,  he  must  be  nuule  a  party  to  the 


i  lo  Georgia  the  purchase  by  a  trustee  Is  not 
•beohitely  rold.  but  merely  voidable  at  the  op- 
tkm  of  the  cettiH  que  trust. 

i  The  holders  of  bonks  secured  by  a  second  mort- 
gage  cannot  equitably  be  allowed  to  avoid  a  sale 
soder  the  first  mortgage  without  tendering  re- 
imburBflnents  of  the  court  of  the  first  mortgage. 

[No.  91.] 

Affusi  Him.  $9,  tS,  1894.    Decided  March  4, 

189$. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Soutbem  Dis- 
trict of  Georgia,  dismisslDg  a  suit  in  equity, 
brought  by  owners  of  bonds  of  the  Macon  & 
Brunswick  Railroad  Company  indorsed  by 
the  itate  under  the  act  of  1870  to  participate 
in  the  tale  of  said  railway  on  equitable  terms 
with  the  holders  of  tlie  first  mortgage  bonds 
tnd  to  eslablkb  a  Ueo  apon  the  property  of  the 
comptny,  eta    Affirmed, 

Statement  l^  Mr.  Justice  Whites 

The  Macoo  &  Brunswick  Railroad  Company 
Via  chartered  by  the  legislature  of  Qeorgia  in 
1851  Acts  of  1856,  p.  181.  In  December, 
1866,  the  legislature  of  the  state  authorized  the 
fOT^or  to  indorse  the  bonds  of  the  road  to 
tbe  extent  of  $10,000  per  mile.  The  act  reads 
•8  follows: 
'*An  Act  to  EzUndiheAid  of  the  State  to  the 

C^mpUtion  of  Ute  Macon  d  Brunsteick  Bail- 

road,  and  for  other  purposes. 

"Whereas  the  Macon  &  Brunswick  rail- 
void  has  been  completed  to  the  distance  of 

Ron.--^  to  iubrogotlon,  riffht  0/ ostfflmee  fo,  and 
e»  to  prfor  ineumbranees:  funior  ineumbranoe.  rfght 
^«  ieeoote  to  Bank  of  United  States  ▼.  Peter.  10:80. 

'^  totke  doeiirine  of  subrogation:  who  snWled  to. 
Keoote  to  German  Bank  of  Memphis  ▼•  United 
8t»tei.V:6IA. 


fifty  miles  from  the  dty  of  Macon,  and  ia 
thoroughly  equipped,  and  daily  trains  are 
running  thereon,  and  seventy  miles  additional 
are  graded  and  ready  for  tbe  superstructure; 
and  whereas  its  completion  to  Brunswick 
would  greatly  inure  to  the  benefit  of  tbe  state 
in  developing  its  agricultural,  commercial,  and 
manufacturing  interests;  and  whereas.by  reason 
of  the  financial embarassments  *resultingr4  02 
from  the  late  war,  the  stockholders  of  said 
railroad  are  unable  to  supply  the  capital  neces- 
sary to  the  completion  of  this  great  work: 

"SecUon  1.  Be  it  enacted,  etc..  That  bis  ex- 
cellency, the  governor,  be  and  he  is  hereby 
authorized  to  place  the  indorsement  of  the 
state  on  the  bonds  of  the  Macoo  &  Brunswick 
Railroad  Company  which  said  company  may 
issue,  to  the  amount  of  ten  thousand  dollars 
per  mile  for  as  many  miles  of  said  road  as  are 
DOW  completed,  and  the  like  amount  per  mile 
for  every  additional  ten  miles,  as  the  same  may 
be  completed  and  placed  in  running  order,  on 
the  foUowing  ternto  and  conditions,  to  wit: 
Before  any  such  indorsement  shall  be  made 
the  governor  shall  be  satisfied  that  as  much  of 
the  road  as  the  said  indorsement  shall  be  ap- 
plied for  it  really  finished  and  in  complete 
running  order,  and  that  said  road  is  free  from 
all  liens,  or  mortgages,.or  other  incumberences, 
which  may  in  any  manner  endanger  the  secur- 
ity of  the  state;  and  upon  tbe  rarther  condi- 
tion and  express  understanding  that  any  in- 
dorsement of  said  bonds,  when  thus  made, 
shall  not  only  vest  tbe  title  to  all  property  of 
every  kind  which  may  be  purchased  with  said 
bonds  in  the  state,  until  all  tbe  bonds  so  in- 
dorsed shall  be  paid;  but  the  said  indorsement 
shall  be,  aiid  is  hereby  understood  to  operate 
as  a  prior  lien  or  mortgage  on  all  of  the  prop- 
erty of  the  company,  to  be  enforced  as  herein- 
after provided  for. 

'*Sec.  2.  In  the  event  of  any  bond  or  bonds 
indorsed  by  the  state,  as  provided  in  the  first 
section  of  this  act,  or  the  interest  due  thereon, 
shall  not  be  paid  by  said  railroad  company  at 
maturity,  or  when  due  it  shall  be  the  duty  of 
the  governor,  upon  information  of  such  de- 
fault by  any  bolder  of  said  bond  or  bonds,  to 
seize  and  take  possession  of  all  the  property  of 
said  railroad  company,  and  apply  tiie  eamine 
of  said  road  to  the  extinguishment  of  said  bond, 
or  bonds,  or  coupons,  and  shall  sell  the  said 
road  and  its  equipments,  and  other  property 
belonging  to  said  company  in  such  manner  and 
at  such  time  as  in  his  judgment  may  beat  sub- 
serve the  interest  of  all  concerned.  Acts  of 
1866,  p.  127. 

Under  this  authority  the  governor  Indorsed 
the  bonds  of  *the  company  to  the  extent  [403 
of  $1,950,000.    The  bonds  were  thus  entitled. 

"State  of  Georgia. 
''United  States  of  America. 
"Macon  &  Brunswick  Railroad  Company. 
First  and  Only  Mortgage  Bond." 

They  acknowledged  that  tbe  Macon  & 
Brunswick  Railroad  Company  was  indebted  to 
Charles  J.  Jenkins,  as  governor  of  Georgia^ 
and  to  his  successors  in  ofllce,  or  to  the  bearer 
thereof,  and  also  recited,  the  statutory  mort- 
gage, which  was  reserved  by  tbe  state  in  tbe 
act  of  1866.  In  June,  1870,  the  president  of 
the  railroad  company  executed  an  Instrument 

471 


408-406 


SUPBBMB  COUBT  OF  THB  UnITKD  8tATB8. 


Oct.  Tkrm, 


in  which  he  stated  that  these  bonds  had  been 
issued  in  conforinitv  with  the  statute,  and  that 
the  oompany  was  dfesirous  of  confinniDg  the 
lien  held  by  the  state  to  secure  their  payment, 
and  that,  therefore,  he,  as  president,  recog- 
nized, cm  behalf  of  the  company,  the  validity 
of  the  statutory  mort^rage  and  of  the  lien  cre- 
ated thereby.  To  this  instrument  the  state 
was  not  a  party.  In  October,  1870,  the  legis- 
lature of  Georgia  passed  the  following  act: 
**An  Act  to  Amend  an  Act  to  Extend  the  Aid 

of  the  State  to  t/ie  Completion  of  the  Macon  db 

Brvnstoick  Railroad^  and  for  Other  Fur- 

poses. 

**  Whereas  the  Macon  &  Brunswick  railroad 
hat  been  completed  to  Brunswick,  requiring 
a  greater  outlay  of  money  than  was  originally 
contemplated,  to  ^place  the  same  in  complete 
running  order,  and  to  furnish  the  necessary 
cars,  engines,  and  machinery:  and  whereas 
the  state  has,  by  recent  legislation,  indorsed 
the  bonds  of  other  railroads  to  the  extent  of 
fifteen  thousand  dollars  per  mile: 

•'  Section  1.  The  general  assembly  of  the 
State  of  Oeorgia  do  enact.  That  the  above  re- 
cited act  be  so  amended  as  to  authorize  the 
governor  to  place  the  indorsements  of  the 
state,  to  the  extent  of  three  thousand  dollars 

g;r  mile,  upon  the  bonds  of  said  Macon  & 
runswick  Kailroad  Company,  in  addition  to 
ten  thousand  dollars,  as  recited  in  the  act  of 
which  this  is  amendatory. 
4041  *•'  Sec.  2.  Be  it  further  enacted.  That 
all  laws  and  parts  of  laws  in  conflict  with  this 
act  be,  and  the  same  are,  hereby  repealed." 
Acts  1870,  p.  886. 

Under  this  act  bonds  to  the  extent  of  $600,- 
000  were  issued  by  the  railroad  and  indorsed 
by  the  state.  These  bonds  differed  in  several 
particulars  from  those  of  the  first  issue. 
Thus,  instead  of  acknowledging  that  the  cor- 
poration was  indebted  to  the  governor  of  the 
state,  they  declared  that  it  was  indebted  to 
Morris  E.  Jesup,  of  the  city  of  New  York,  or 
bearer;  they  made  no  reference  to  the  mort- 
gage or  lien  held  by  the  state  under  the  act  of 
1866,  nor  did  they  purport  to  be  secured  by 
mortgage.  Each  of  them  contained  this  re- 
cital: '*  This  is  one  of  a  series  to  the  extent  of 
$8000  per  mile  of  the  Macon  &  Brunswick 
Railroad  Company,  indorse  by  the  state  of 
Georgia  in  accordance  with  an  act  of  legisla- 
ture passed  October  29, 1870."  At  the  time 
this  act  was  passed  the  constitution  of  Georgia 
contained  the  following  provision: 

"The  general  assembly  shall  pass  no  law 
making  the  state  a  stockholder  in  any  corpor- 
ate company;  nor  shall  the  credit  of  the  state 
be  granted  or  loaned  to  aid  any  company 
without  a  provision  that  the  whole  property 
of  the  company  shall  be  bound  for  the  secur- 
ity of  the  state  prior  to  any  other  debt  or  lien, 
except  to  laborers;  nor  any  company  in  which 
there  is  not  already  an  equal  amount  invested 
by  private  persons;  nor  for  any  other  object 
than  a  work  of  public  improvement." 

In  August,  1872,  the  legislature  of  Georgia 
passed  a  resolution  declaring  that  the  state's 

Siiarantv  placed  on  the  bon<£i  of  the  Macon  A 
runswick  Railroad  Company  was  binding. 
In  1878  the  company  defaulted  In  the  pay- 
ment of  interest  on  tlie  bonds  issued  under  the 
act  of  1860^  and  which  bora  the  atate'a  in- 
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dorsemcnt.    In  July  of  that  year  the  governor 
issued  a  proclamation  reciting  the  passage  of 
the  act  of  1866,  the  issue  of  the  bonds  there- 
under, and  the  company's  default*      He  ao- 
nounc»ed  also  that,  in  pursuance  of  the  power 
conferred  upon    him  by  that   act.    he   bad 
seized  the  companv's  property  and  had  ao- 
pointed  an  agent  of  the  state  to  take  posses- 
sion and  control  of  the  same.    In  Marcb.  1875, 
the  legislature 'passed  a  resolution  de-r405 
daring  that  the   $1,950,000   issue  of   oonos 
which  had   been  indorsed  under  the  act  of 
1866  were  valid  and  binding  obligations  of  the 
state,  but  that  the  $600,000  issue  under  the  act 
of  1870  was  unconstitutional,  null,  and  Toid; 
that  it  was  the  sense  of  the  general  assembly 
that  the  railroad,  with   its  mnchises,  equip- 
ments, and  appurtenances,  should  be  sold  hr 
the  governor  at  an  early  date,  and,  if  consid- 
ered practicable,  as  early  as  June  1,  18T5.  at 
public  or  private  sale,  and  upon  such  terms 
and  for  such  a  price  in  monev  or  first  mort- 
gage indorsed  bonds  of  the  Macon  &  Bruns- 
wick Railroad  Company.or  bonds  of  thestttc, 
as  in  his  Judgment  might  be  consistent  wiih 
the  interests  of  the  state,  and  that  no  conSmis- 
sion  or  percentage  should  be  authorized  or  tl> 
lowed  under  such  sale. 

In  April,  1875,  the  eovemor  issued  bis  exec- 
utive order  for  the  sale  of  the  railroad  pro|y 
erty  which  had  been  under  seizure  since  1873L 
This  order,  after  also  reciting  the  act  of  1806, 
and  the  indorsement  by  the  state  of  the  bonds 
issued  thereunder,  proceeded  as  follows: 

'*  Whereas,  among  other  provisions  of  said 
section  of  said  act,  it  is  expressly  prorided 
that  after  the  seizure  of  all  the  property  of 
said  company,  as  aforesaid,  the  governor 
'  shall  sell  the  road  and  its  equipments  sod 
other  properly  belonging  to  said  comptny,  io 
such  manner  and  at  such  times  as,  in  his  I'udg- 
ment,  may  best  subserve  the  interest  of  allcoo- 
cerned;'  and  having  become  satisfied  that  it 
will  be  for  the  best  interest  of  the  state  iikI 
all  concerned  that  all  the  property  of  \h$ 
company  seized  under  said  order  be  sold  at  u 
early  day;  it  is  therefore 

"Ordered,  that  all  the  property  seized,  ai 
aforesaid,  now  in  the  possession  of  Edward  A 
Flewellen,  receiver  of  the  property  of  tbt 
Macon  &  Brunswick  Railroad  Companv.  ander 
said  order,  be  sold  to  the  hishest  bidder  st 
public  outcry  at  the  depot  of  the  Macon  A 
Brunswick  railroad  Company,  in  the  city  of 
Macon,  between  the  hours  of  10  o'clock  ▲.  & 
and  4  o'clock  p.  M.  on  the  first  Tuesd^  it 
June  next. 

**  The  said  sale  will  be  made  for  cash,  for 
bonds  of  this  state,  or  the  first  mortgage  bomlf 
of  the  companv,*indor8ed  in  behalf  of  tbe[406 
state,  under  the  authority  of  the  act  approfsd 
December  8, 1866.    It  is  further 

"  Ordered,  that  the  said  Edward  A.  Flevsl- 
len,  as  receiver  aforesaid,  make  out  an  adver 
tisement  under  this  order,  setting  fortb  with 
requisite  particularity  all  the  property  to  be 
sold  as  aforesaid,  and  publish  the  same  hi  nch 

Sublicgazettes  in  this  state  and  in  the  city  of 
few  York   as,  in   his  ludgment,  will  |i^ 
proper  publication  to  said  sale." 

The  sale  thus  directed  took  place  00  the 
date  fixed,  and  the  property  was  bongbt  is 

behalf  of  the  sute,  ftf 
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tl^OdO.OOO,  the  purchase  having  been  author- 1 
iad  by  the  legislature  of  the  state.  The  gov- 
enor  ezecut^  a  formal  conveyance  of  the 
purchase  to  the  state  on  June  8,  1875,  and  the 
state  sabsequentiv  retired  the  $1,950,000  of 
boodSi  which  had  heen  issued  and  indorsed 
Qoder  the  Act  of  1866.  In  September,  1877, 
ttie  complainants-appellants,  alleging  them- 
Gel?e8  to  be  holders  and  owners  of  bonds  of 
the  Uacon  &  Brunswick  Railroad  Company, 
iodorsed  by  the  state  under  the  act  of  1870, 
which,  they  averred,  they  had  acquired  in 
open  market  after  the  state  had  acknowledged 
her  tiakality  thereon,  and  before  the  passage 
of  the  act  declaring  the  indorsement  invalid, 
filed  their  bill  in  the  Circuit  Court  of  the 
United  Slates  for  the  Southern  District  of 
6€<ffgia  against  the  company  and  certain  per- 
lODs  earned  therein,  "styling  themselves  di- 
rectors of  the  Macon  and  Brunswick  railroad," 
and  J.  W.  Ren  f roe,  treasurer  and  Alfred  H. 
Colqaitt,  governor  of  Georgia.  This  bill, 
after  setting  out  the  facts  substantially  as  here 
fdTen,  charged  that  the  sale  made  by  the  gov- 
ernor was  void  for  the  following  reasons: 

'*l8t  Because  neither  the  legislature  nor  the 
governor  had  the  right  to  ei^clude  the  $600,000 
series  of  indorsed  bonds  from  being  used  as  so 
mach  cash  in  the  purchase  of  said  road  at 
their  face  value.  Certainly  they  were  entitled 
to  he  so  used  in  the  event  of  Ihe  exhaustion  of 
the  $1,950,000,  which  themselves  should  have 
— leceived  as  cash  at  par. 

*'2d.  Because  the  governor  was  not  author- 
ized to  bid  on  said  property  for  the  state,  and 
the  state  had  no  constitutional  power  to  make  the 
407]  purchase,  or  if  said  sale  is  not  void  *it  is 
certaioly  voidable,  because  under  the  statutory 
and  executed  mortga^res  the  state  is  the  trustee 
of  the  property  mortgaged  for  the  benefit  of 
the  bondholders,  and  had  no  right  to  buy  at 
her  own  sale  as  such  trustee  without  incurring 
the  risk  of  having  such  sale  set  aside  at  the  in- 
Btaoce  of  any  beneficiary  under  the  trust,  and 
your  orator  as  such  beneficiary  electa  to  set 
said  sale  aside." 

The  bill  also  alleged  the  taking  up  by  the 
state  of  the  $1,950,000  of  bonds  issued  under 
the  act  of  1866,  subsequent  to  her  purchase  of 
the  property,  and  averred,  in  the  alternative, 
that  if  the  sale  was  not  void,  b^^use  of  the 
fact  that  the  mortgagee  was  solelv  to  indem- 
nify the  state,  then  the  holders  of  the  bonds 
issaed  under  the  act  of  1870  were  entitled  to  a 
ratable  distribution  of  the  proceeds  with  the 
holders  of  those  indorsed  under  the  act  of 
1866,  and  therefore  should  receive  an  equal 
pro  rata  share  of  all  sums  paid  or  to  be  paid 
oy  the  state  on  the  retired  issue  of  $1,950,000 
under  the  act  of  1866.  The  bill  was  demurred 
to  by  Renfroe,  treasurer,  and  Colquitt,  gov- 
ttnor,  and  after  hearing  was  dismissed.  The 
complainants  thereupon  prosecuted  their  ap- 
peal to  this  court,  where  the  decree  below  was 
tfflnned.  Ounninghnm  v.  Macon  d  B,  E,  Oo, 
109  U.  &  446  [27:9921  Meanwhile,  subse- 
qtient  to  the  decree  of  dismissal  below,  the 
ndlroad  and  its  appurtenances  were  sold  by  the 
state,  under  proper  legislative  authority,  for 
$1,250,000,  and  through  a  series  of  transfers, 
some  of  them  being  the  result  of  Judicial  fore- 
closure of  mortgages,  the  road  finally  became 
the  proper^  of  the  East  Tennessee,  Virginia 
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<fe  Qeorgia  Railroad  Company.  In  1886,  after 
the  filing  of  the  mandate  of  this  court,  affirm- 
ing the  decree  of  dismissal,  a  motion  was  made 
below  for  a  decree  pro  rortfrsso  against  the 
Macon  &  Brunswick  Railroad  Company,  and 
leave  was  given  to  file  a  supplemental  bill 
making  the  East  Tennessee,  Yirginia  &  Qeorgia 
Railroad  Company  a  party  defendant.  The 
amended  bill  was  duly  filed.  This  bill,  after 
substantially  reiterating  the  averments  of  the 
original  bill,  and  charging  likewise  that  the 
sale  at  which  the  go?ernor  bought  in  the  prop- 
erty on  behalf  of  the  state  was  null  and  void, 
alleged  that  the  East  Tennessee.  Virginia  & 
^Qeorgia  Railroad  Company  was  a  pur- [408 
chaser  with  notice  of  the  ulegality,  ana  then 
proceeded  as  follows: 

"And  your  orator  charges  that  the  said 
state  of  Georgia  held  the  said  property  after 
the  seizure  thereof  as  a  trust  for  the  payment 
of  the  obligations  of  the  the  said  the  Macon  & 
Brunswick  Railroad  Company  to  the  extent 
of  the  avails  of  a  sale  of  the  said  property  to 
be  made  for  the  interest  of  all  creditors  of  said 
company,  with  the  privilege  unto  the  said 
state  of  protection,  first,  out  of  said  avails,  of 
its  own  indorsement  of  the  bonds  of  said  com- 
pany; that  the  said  state,  in  and  by  the  reso- 
lution aforesaid,  declared  its  indorsements  of 
the  bonds  held  by  your  orator  to  be  not  bind- 
ing on  it,  and  in  advance  of  demand  upon  it 
by  your  orator  refused  thereby  to  pay  the  said 
indorsement  or  to  enforce  its  said  privilege  of 
protection  of  said  indorsement  from  the  avails 
of  said  property  so  in  its  hands;  that  your 
orator  therebv  became  at  least  entitled  to  the 
advantage  of  the  said  mortgage  lien  of  the 
said  state  for  his  protection;  to  have  the  said^ 
property  sold  with  proper  regard  to  his  inter-' 
ests  and  the  interests  of  his  fellow  bondholders; 
to  be  allowed  to  participate  freely  with  all 
other  lienors  of  the  said  railroad  at  the  sale 
of  the  said  railroad  property  by  his  said  trus- 
tee, in  bidding  upon  said  property  and  paying 
therefor  in  the  bonds  held  by  him,  hereinbe- 
fore mentioned,  xvith  due  regard  to  the  pro- 
tection of  any  and  all  prior  liens  and  the  costs 
and  expenses  of  sale. 

"And  your  orator  shows  that  in  and  by  the 
said  resolutions  under  which  said  sale  was 
made,  and  under  color  of  which  the  said  trus- 
tee for  your  orator  became  possessed  of  the 
said  railroad  property,  the  said  state  of  Georgia 
gave  notice  of  its  intention  to  commit  a  breach 
of  trust  by  excluding  your  orator  from  par- 
ticipation in  said  sale  on  equitable  terms  with 
the  holders  of  ihe  first  mortgage  bonds  by  ex- 
cluding your  orator,  by  the  provisions  thereof, 
from  participation  in  the  avails  of  said  sale  or 
any  benefit  therefrom  by  announcing  openlv  to 
the  world  its  intention  to  sell  the  said  road  in 
its  own  interest  rather  than  in  the  interest  of 
the  creditors  of  said  company,  and  by  divers 
other  acts  and  announcements,  all  concurring  to 
demonstrate  positively  to  *the  world  that[400 
the  said  trustee  had  determined  to  exclude  your 
orator  from  any  benefit  under  the  said  trust, 
and  that  it  would  not  regard  or  protect  in  any 
respect  the  interests  of  your  orator  and  his  fel- 
low bondholders  in  the  said  sale  or  distribu- 
tion of  avails. 

And  your  orator  shows  that  in  point  of 
fact  the  aaid  state  of  Georgia,  at  the  said  sale, 
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did  commit  the  said  breach  of  trust  accord- 
ing to  its  preyiously  annouDced  intentioD,  did 
exclude  your  orator  and  his  feUow  bondhold- 
ers from  their  rights  of  equitable  protection  at 
■ale  by  bidding  and  paying  the  bonds  held  by 
them,  did  sell  the  said  road  in  a  manner  con- 
trary to  the  interests  of  the  creditors  generally 
of  the  said  road  for  a  very  small  part  of  its  reid 
value,  the  price  nominally  bid  therefor  being 
one  million  dollars  and  the  real  value  thereof 
being  four  million  dollars,  and  did  sell  the 
road  to  itself  for  said  price  in  its  own  interest 
and  without  regard  to  the  interests  of  the  bene- 
ficiaries of  the  trust,  including  your  orator,  and 
thereupon,  in  equity,  held  the  said  property  as 
a  trust  for  your  orator  and  subject  to  his  lien 
for  the  payment  of  his  said  bonds. 

"And  your  orator  avers  that  the  said  the 
East  Tennessee,  Virginia  &  Georgia  Railroad 
Company  and  Uie  East  Tennessee,  Viridnia  & 
Georgia  Railway  Company  had  full  notice  in 
the  purchase  of  said  property  made  by  each  of 
the  said  breach  of  trust  by  said  trustee,  and 
took  the  said  property  subject  to  the  duties  and 
liabilities  of  said  trustee  towards  your  orator 
—that  ia  to  say,  with  the  lien  of  your  orator 
unaffected  ana  undischarged  by  the  sale  of 
said  property  made  by  said  trustee  in  breach  of 
his  Bduciary  duty,  and  that  the  said  last  men- 
tioned company  now  holds  said  property  as 
trustee  for  your  orator  and  subject  to  your 
orator's  Hen  for  the  payment  of  the  siald  in- 
debtedness to  him." 

The  East  Tennessee  company  answered  the 
supplemental  bill,  stating  the  various  convey- 
ances through  which  the  title  had  finally  come 
to  be  vested  in  itself,  and  asserting  the  validity 
thereof.  All  the  facts  above  stat^  appear  on 
the  face  of  the  pleadings  and  exhibits.  Before 
the  sale  was  made  by  the  state,  John  P.  Branch, 
4101a  holder  of  bonds  of  the  same  series  *as 
those  held  by  these  complainants,  had  filed  a  bill 
in  the  Circuit  Court  of  the  Southern  District  of 
Georgia,  asking  for  an  injunction  to  prevent 
the  sale,  but  the  application  was  denied. 
Branch  v.  Maeon  d  R  B.'Cd.2  Woods,  885. 
Branch  had  also  taken  a  decree  pro  eonfesso 
against  the  Macon  &  Brunswick  Railroad  Com- 
pany, and  he  was  allowed  to  intervene  below 
•nd  become  a  party  to  the  present  suit,  in 
which  he  claims  the  same  rights  as  those  as- 
serted in  the  original  and  supplemental  bill. 
The  cause  was  submitted  to  the  court  on  bill, 
answer,  and  exhibits,  and  resulted  in  a  decree 
of  dismissaL  The  case  was  then  brought  here 
by  appeaL 

Jfesfff.  dubrlea  N.  West,  John  How- 
strd.  DaniM  H.  Chamberlain  and  W.  W. 
M<mtg<nnery^  for  appellants: 

When  a  surety,  or  a  person  standing  in  the 
situation  of  a  surety,  receives  a  securi^  for  his 
indemnity,  to  discharse  such  indebtedness 
the  principal  creditor  Is  entitled  to  the  full 
benefit  of  the  securi^,  even  though  he  did  not 
act  upon  its  credit  in  the  first  instance  nor 
know  of  its  existence. 

Kramer^i  App.  87  Pa.  71:  Bie(^$  App,  79  Pa. 
168;  Ftirii  v.  HuleU,  86  Vt  808;  VoUy.  Fb9 
ter,  4  N.  T.  818;  New  London  Bank  v.  Lee,  11 
Conn.  Ill,  87  Am.  Dec.  718;  Seiberi  v.  True, 
8  Kan.  88;  Breedhve  v.  Stump,  8  Terg.  867; 
Ten  Byek  v.  Biolmee^  8  Sandf .  Oh.  488;  Srandi 
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V.  Maeon  d  B.  R,  Oo.  8  Woods,  885;  Devei  v. 
MelntoMh.  83  Ind.  529;  Burrouffhe  v.  United 
Statfs,  2  Paine,  569:  CuUum  v.  Branch  Bank 
of  Mobile,  23  Ala.  797;  Van  Orden  v.  Durham, 
85  Cal.  186;  Bdven  v.  Foley,  18  Mo.  186«  19 
Mo.  638;  Trou  v.  Smith,  88  Ala.  469;  I^riee  v. 
TruedeU,  28  N.  J.  Eq.  800;  Moeee  v.  Mur^fm^ 
troyd,  1  Johns.  Ch.  119, 7  Am.  Dec  478;  PraU 
v.  AdavM,  7  Paige,  615;  Kunkd  v.  FiUhMgh, 
88  Md.  567:  CurUe  v.  TyUr,  9  Paige,  ^: 
Bank  pf  Auburn  v.  Throop,  18  Johns.  605; 
Maure  v.  Edrrieon,  1  Eq.  Cas.  Abr.  98;  Wriffki 
V.  Moriey,  11  Yes.  Jr.  28. 

If  a  creditor  obtains  a  mortgage  or  other  se- 
curity from  the  prindpal  debtor  the  saref v  Is 
entitled  to  its  protection.  So.  if  the  sarety 
has  obtained  indemnity  from  his  princfpsl,  the 
creditor  may  avail  of  it  and  have  satisfactioa 
of  his  debt  out  of  it. 

OOorn  V.  Noble,  46  Miss.  449;  Clark  t.  Mr. 
2  Sandf.  Ch.  166;  Ware  v.  Otie,  8  Me.  887; 
Saylore  v.  Saylore,  8  Heisk.  525. 

in  the  case  at  bar  the  railroad  compaoy  is 

f>rimarily  liable  to  the  bondholders.  The  rs- 
ation  between  the  parties  is  that  the  hood 
bolder  is  creditor,  the  railroad  company  the 
principal  debtor  and  the  state  the  surety  opos 
the  debt,  and  it  cannot  be  dout>ted  but  that 
the  bondholders  can  call  upon  the  fsQioad 
company  in  th^  first  instance. 

Tenneeeee  Bond  Caeee,  114  U.  8. 688  (89: 890k 
Florida  Cent,  R  Co.  v.  Sckutte,  108  U.  a  118 
(26: 827). 

The  bonds  issued  under  the  Act  ci  1879 
stand  as  between  the  state  and  tlw  holden 
thereof  on  the  same  basis  as  those  issued  under 
the  Act  of  1866. 

People  V.  Sweeteer,  1  Dak.  895:  MeEMem  v. 
Teeter,  9  Ohio  St.  687;  Ludingion  v.  VnOti 
Statee,  15  Ct  CI.  458. 

The  amendment  of  1870  was  a  coostitutiooa] 
statute.  An  act  or  resolution  of  the  kglsbtarB 
estops  the  state. 

Alexander  v.  State,  56  Ga.  478. 

After  this  resolution,  a  change  of  front  by 
the  legislature,  or  a  different  ruling  by  tbe 
court,  would  impair  tbe  validity  of  the  oos- 
tract 

Ohio  Life  Ine.  d  Truet  Co.  v.  Debelt,  87  U. 
8.  16  How.  416  (14:997):  Gelpeke  v.  Dubvqm, 
68  U.  8.  1  WalL  175  (17: 580);  Lee  Oovntjf 
Board  of  Supre.  v.  United  Statee,  74  U.  &  7 
Wall.  181  (10: 160);  Kenoeha  v.  Lamwn,  76  U. 
S.  0  Wall.  477  (19:725);  Jonee  v.  AtenA^m 
107  U.S.  174(27:410). 

But  even  if  the  state's  indorsement  wers  is- 
valid  as  an  obligation  bindinjp  the  state  to  psj. 
the  act  of  1870  would  be  valid  to  the  extest  of 
letting  in  the  holders  of  the  bonds  indooed 
thereunder  to  the  benefits  of  the  statatoiy 
mortgage  created  by  the  Act  of  1866. 

Ten  Eyck  v.  Holmee,  'i  Sandf.  Ch.  488. 

Even  if  the  act  of  1870  and  the  iDdortenesl 
were  unconstitutional,  such  infirmity  could  sot 
deprive  the  bondholders  of  the  benefit  of  tbcir 
statutory  mortgage. 

Albany  County  Supre.  v.  Stanley,  105  U.  8. 
806  (86: 1044). 

The  statutory  Imsl  created  l^  tbe  act  hsTlBf 

been  affirmed  by  the  state,  tbe  state  dedsRO 

its  intention  to  commit  a  bresch  of  that  trait 

by  resolution  instructing  the  covemor  to  id 

.  the  road  upon  such  terms  and  for  sn^  prici 
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« ia  bii  jadffmeiit  might  be  consistent  with 
iktoteieeu  of  the  state. 

The  record  discloses  drcumstances  from 
wUeh  a  breach  of  tnist  will  be  presamed. 
fnm  the  date  of  the  seizure  the  state  appro- 
prtalcd  aD  the  earnings  to  its  own  use,  and 
eoamenoed  ab  initio  a  breach  of  trust 

WtfmUM  ▼.  WcmUeji.  81 U.  6.  8  Wheat  421 

The  purchase  hy  the  state  was  a  constmctive 
(nod  upon  the  bondholders,  and  is  subject  to 
Mr  disafDrmanoe. 

WmikM  T.  Johnwn,  8  Gku  286,  52  Am.  Dec. 
M;  Midunid  ▼.  Qirod,  46  U.  S.  4  How.  508 
(11:1078);  WcmUei/  t.  Wcrmley,  9upra;  Ex 
fmUOnwDog.  109  U.  8.  556  (27:1080);  Me 
(M  T.  BmUk,  86  U.  S.  1  Black,  459  (17:218); 
VwiUi  6iate$  t.  Walker,  68  U.  8.  22  How.  299 
a<:t83);  OaUna  ▼.  United  StaUa,  72  XT.  8.  5 
Wan.  706  (18: 560);  United  States  y.  S56  Cad- 
UmpfTcbaeeo,  78  U.  &  11  Wall.  652  (20: 285); 
ArOmt  T.  Homer,  96  U.  8. 187  (24: 811):  Ofiew 
Bamff  T.  United  States,  112  U.  8.  586  (28:770). 

Porcbasers  from  a  tortious  trustee  take  the 
property  subject  to  the  same  trust,  if  they  have 
DOQce,  actual  or  constructlTC,  of  the  trust  and 
of  its  breach. 

Feny,  Trusts,  217, 860, 506;  Mechanics  Bank 
sf  Alexandria  y.  Seton,  26  U.  8.  1  Pet.  299 
(7: 152):  Duncan  t.  Jaudon.  82  U.  8.  15  Wall. 
166  (21: 142);  Oliter  y.  Piatt,  44  U.  8.  8  How. 
m  (11:622);  Kitchen  Y.  Bedftnd,  80  U.  8.  18 
WalL  414(20:  687);  Cook  ▼.  TuUis,  85  U.  8.  18 
Will.  882  (21:983):  Kitckm,  t.  Bedf(yrd,  80  U.  8. 
It  Will  418  (20:  687). 

A  purchaser  under  a  quit-claim  deed  is  not 
SD  ioooccDt  purchaser  for  value,  but  takes  sub- 
ject to  all  equities. 

(Xi«r  ▼.  Piatt,  supra;  May  y,  LeClaire,  78 
r.  a  11  WalL  217  (20: 50);  Alexander  v.  Bod- 
rifUis,  79  U.  S.  12  Wall.  838  (20: 406). 

The  purchaser  of  the  legal  title,  having  no 
tioethat  the  estate  is  affected  by  other  interests 
tbto  those  of  the  vendor  of  that  title  (as  of  the 
existeoce  of  a  secret  trust)  is  bound  to  inquire 
into  the  extent  and  terms  of  those  interests. 

Sergeant  v.  IngersoU,  15  Pa.  848;  Hiern  v. 
Mm.  18  Yes.  Jr.  114;  Smith  y.  Low,  1  Atk. 
4W;  Taylor  v.  Stibbert,  2  Ves.  Jr.  440;  Vnttier 
?.  HiHde,  82  U.  8.  7  Pet.  252  (8: 675);  Witkow 
tki  Y.  Stubbs,  91  Ga.  440. 

A  purchaser  of  property,  pendente  Ute,  is 
fally  bouud,  as  was  the  oHginal  trustee. 

Warren  County  v.  Marcy,  97  U.  8.  96  (24: 
•77);  Union  Trust  Co.  of  New  York  v.  Southern 
Inland  Nat.  dtlmp.  Co.  180  U.  8. 565  (32:1043); 
TiUou  Y.  Cofidd,  93  U.  8.  163  (23: 858);  Illinoii 
Cent.  B.  Co.  Y.  TurriU,  IIQ  U.  S.  296  (28: 154); 
Pfeny,  Trusts.  228;  The  Siren  v.  United  Slates^ 
74  U.  8.  7  Wall.  158  (19: 182);  Chamberlain  v. 
St.  Paul  dtS.  a  R.  C0.9Z  V.  8.  806  (23: 718). 

Persons  claiming  ri|2hts  against  property  sold 
voder  decree,  who  are  not  parties  or  repre 
seated  in  the  proceedings,  are  not  bound  by 
the  JodEment  or  by  the  sale  under  it 

Broo&yn  ▼.  JStna  L.  Ins.  Co.  99  U.  8.  862 
(86:416);  Ptnnoyer  y.  Neff,  95  U.  8.  714  (24: 
M^  Woodu)orth  y.  Blair,  112  U.  8.  8  (28: 615) 

Theft  is  no  prescription  or  bar  of  limitatloo 
sgdnst  a  cestui  que  trust  in  cases  of  even  con 
i^nctife  fraud,  or  breach  of  trust,  short  of 
twenty  years. 

Boone  t.  CMst,  85  U.  8. 10  Pet  224  (9:405); 

U.  8. 


Michoud  Y.  Oirod,  45  U.  8.  4  How.  518-661  ai: 
1080-1102);  Wormley  v.  WomUey,  21  U.  a  8 
Wheat  421  (5: 651). 

If  the  state  was  a  tortious  trustee  she  can 
claim  nothing  in  respect  to  her  improvements, 
betterments,  and  the  payment  of  her  indorse- 
ment 

Milwaukee  dt  M.  B.  Co.  r.  Sautter,  80  U.  8. 
18  Wall.  517  (20: 543);  Hughes  y.  Edwards,  22 
U.  8.  9  Wheat  489  (6: 142). 

The  state  is  said  to  be  an  indispensable  party. 
No  one  need  be  made  a  party  against  whom, 
if  brought 
no  decree. 


a  part 
;Uiei 


if  brought  to  a  hearing,  the  plaintiff  can  have 


2  Mad.  Ch.  184;  \^ch  y.  East  India  Co.  8 
P.  Wms.  810,  N.  1;  7%«  Siren  y.  United  States, 
74  U.  8.  7  Wall.  152  (19: 129);  United  States  y. 
Douglas.  77  U.  8.  10  Wall.  15  (19: 875);  Louisi- 
ana Board  of  Liquidation  y.  McComb,  92  U.  8. 
531  (28: 628);  United  States  y.  Lee,  106  U.  8. 196 
(27: 171). 

Mr.  George  Ho»dly»  for  appellee: 

The  bonds,  secured  by  the  Strang  and  Qood- 
win  mortga^,  were  negotiable,  being  payable 
to  bearer.  They  have  doubtless  to  some  ex- 
tent changed  hands  since  the  execution  of  this 
release  by  8trang  &  Qoodwin,  and  these  subse- 
quent purchasers  would  not  seem  to  be  bound 
by  this  release. 

Carpenter  y.  Longan,  88  U.  8.  16  WalL  271 
(21 :  318). 

Even  a  lis  pendens  does  not  affect  the  nego- 
tiability of  commercial  paper. 

Seeor  v.  Witter,  89  Ohio  St  230;  Daniel,  Ne- 
gotiable Instruments,  §  800a. 

The  state  of  (Georgia  is  an  indispensable,  but 
impossible  party  defendant  to  this  case.  There- 
fore the  decree  below  ought  to  be  affirmed  with- 
out further  examination  of  the  questions  In- 
volvfid 

Christian  y.  Atlanta  S  N.  C.  B.  Co.  188  U. 
8.  283  (38: 589);  Swasey  v.  North  CaroUna  B. 
Co.  71  N.  C.  571, 1  Hughes,  17. 

Second  series  of  bonds  not  secured,  except 
by  state's  indorsement 

A  grant  by  the  state  cannot  be  created  or  en- 
larged by  implication. 

UniUd  States  v.  Arredondo.  81  U.  8.  6  Pet 
691  (8: 547);  Charles  Biver  Bridge  Proprs.  v. 
Warren  Bridge  Proprs.  86  U.  S.  11  Pet  420  (9: 
773):  Northwestern  Fertilizing  Co.y.  Hyde  Park, 
97  U.  8.  659  (24: 1036);  Newton  y.  Mahoning 
County  Comrs.  100  U.  8.  548  (25: 710);  Hanni- 
bal d  St.  J.  R.  Co.  Y.  Missouri  River  Packet  Co. 
125  U.  8.  260,  271  (31;  731,  785). 

The  Qeorgia  constitution  of  1868  forbade 
indorsement  of  state  upon  second  series  of 
tK)nds.    . 

The  security  provided  by  the  Act  of  1866 
was  for  the  indemnity  of  the  state  only,  and 
not  for  the  protection  of  the  bondholders. 

Branch  v.  Macon  d  B.  BCo.2  Woods,  885; 
Kelly  V.  Alabama  A  C.BCo.  Trustees,  58  Ala. 
489;  Forrest  v.  Luddinpton,  68  Ala.  1;  C^  v. 
Barnes,  64  Ala.  108;  Oilman  v.  New  Orleans  S 
S.  B,  Co.  d  Immigration  Asso.  72  Ala.  566; 
Morton  ▼.  New  Orleans  d8,B.Ca,  dimmigra' 
tion  Asso.  79  Ala.  590. 

The  bondholders  (second  series)  held  no  spe- 
cific lien  or  title  by  law  or  contract  Their 
right,  if  any,  was  by  way  of  subrogation,  and 
incapable  of  enforcement  against  a  state  or  its 
grantee. 
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1  Story,  £q.  Jur.  §  64c;  Florida  CerU.  B.  Co. 
T.  Schutte,  103  U.  S.  118  (26: 827);  Murdoch  v. 
Wood$on,  2  Dill.  188:  Woodson  v.  Murdoch,  89 
U.  8.  22  Wall.  351  (22:  716). 

Tbe  sfile  by  the  state  cut  off  all  rights  of 
bondholders. 

Bobenaon  y,  Vaion,  87  Gku  66;  Bruntwieh  db 
A,  R.  Co.  ▼•  Hughei,  52  Gki.  557;  Calloway  v. 
Peopl^i  Banh  ef  Bellefoniaine,  54  Ga.  441;  Ma- 
eon  d  A.  B.  Co.  y.  Georgia  jR.  (^.  63  Ga.  103; 
Willis  Y.  Jefferson,  75  Ga.  743. 

Tbe  state  "was  not  forbidden  to  parchase  at 
sale  made  by  governor. 

Union  Pac.  R.  Co.  v.  United  States,  99  U.  8. 
700  (25: 496);  17torpe  y.  Butland  d  B.  B.  Co. 
27  Vt  140,  62  Am.  Dec  625;  People  v.  Draper, 
15  N.  Y.  532;  Wayman  v.  touthard,  23  U.  8. 
10  Wheat.  1  (6: 253);  Bates  v.  Kimball.  2  D. 
Chip.  77;  Wynehanwr  y.  P^ple,  13  N.  Y.  878; 
Merrill  v.  Sherburne,  1  N.  H.  199,  8  Am.  Dec. 
62. 

Second  series  bondholders  cannot  prosecute 
suit  without  offering  to  redeem. 

2  Jones,  Mortgages,  §  1630;  Doe  y.  Boe.  Tl 
U.  8.  10  Wall.  519  (19: 1002);  CoUins  y.  Biggs, 
81  U.  S.  14  Wall.  491  (20: 728);  Davis  y.  Qaines, 
104  U.  a  886  (26: 757). 

Defendant's  title  perfect  by  prescription. 

The  Sam  Slieh,  2  Curt.  480;  United  States  y, 
Maillard,  4  Ben.  459;  Semmes  y.  City  F.  Ins. 
Co.  of  Hartford.  80  U.  8. 18  Wall.  158  (20: 490). 

Complainants  are  barred  by  laches  and  ac- 
quiescence. 

Badaer  y.  Badger,  69  U.  8.  2  Wall.  87  (17: 
886);  SuUivan  y.  Portland  d  K.  72.  O?.  94  U. 
8.806  (24: 824);  Braten  v.  Buena  Yihta  County, 
95  U.  8.  157  (24: 422);  Qodden  y.  KimmeU,  99 
U.  8.  201  (25: 481);  Coddington  y.  Pensaeola  d 
O.  B.  Co.  103  U.  8.  409  (26: 400);  Speidel  v. 
Benrid,  120  U.  8.  377  (30: 718);  Biehards  v. 
MaehaU,  124  U.  8. 183  (31: 396);  Young  v.  Clar- 
endon Tv>p.  132  U.  8.  840  (33: 856);  Banner  v. 
Moulton,  188  U.  8.  486  (34:1032);  Creuey  y. 
Meyer,  138  U.  8.  525  (34: 1018);  Underu)ood  y. 
Dugan,  139  U.  8.  880  (85:197);  Bammond 
Y.  Bopkins,  143  U.  8.  224  (86: 134);  QaUihsr  y. 
CadweU,  145  U.  8.  868  (86: 738);  Ware  y.  Gal 
teston  City  Co.  146  U.  8. 102  (86: 904);  Johnston 
Y.  Standard  Min.  Co.  148  U.  8.  860  (87: 480); 
Lane  d  B.  Co.  y.  Locke,  150  U.  8.  198,  201  (87: 
1049,  1052X 

Mr.  Justice  White  delivered  the  opinion  of 
tbe  court: 

The  case  ot  the  appellants  rests  upon  two 
distinct  lef^al  propositions.  The  first  one  as- 
serts their  right  to  be  subrogated  to  a  mortgage 
security  taken  by  the  state  of  Georgia,  and,  by 
virtue  of  such  subrogation,  to  enforce  the  mort- 
gage against  the  property  of  the  railway  com- 
pany. The  other  proposition  is  that  they  are 
direct  mortgage  creditors  and  have  a  specific 
mortgage  lien  upon  the  property  of  the  com- 
pany. 

419]  *A  right  of  subrogation,  tucb  as  is  here 
claimed  by  tbe  appellants,  does  not  involve  any 
direct  lien  in  favor  of  the  creditor,  resulting 
from  his  position  as  such.  It  only  exists  in 
consequence  of  his  being,  as  a  creditor,  entitled 
to  enjoy  certain  rights  which  are  vested  in  the 
surety  at  the  time  the  subrogation  is  claimed. 
This  principle  is  fuodamentiU,  and  its  applica* 
tion  is  fatal  to  the  complainanta.    As  the  cred* 
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itors'  right  to  subrogation  depends  oo  the  ex- 
istence, in  the  surety,  of  the  rights  to  which 
subrogation  is  sought,  it  follows  that  after  tbe 
surety  has  parted  with  the  thing  given  him 
for  his  protection,  tbe  creditor  can  have  ne 
subrogation  to  such  thing.    In  the  present  case, 
when  the  subrogation  was  claimed,  tbe  autc 
had  divested  herself  of  all  her  rights,  under  tbe 
mortgage  of  indemnity,  by  selfinr  tbe  motv 
gaged  premises,  and  had  applied  &e  proceeds 
of  the  sale  to  the  payment  of  the  debt  which 
the  mortgage  was  given  to  secure.    She  bad 
no  longer  any  rights  of  her  own,  therefore  no 
subrogation  could  be  derived   through  her. 
Aside  from  the  consideration,  in  order  to  co- 
force  equitable  subrof^on  against  a  surety, 
he  must  be  made  a  party  to  the  cause.    The 
state  of  Georgia  is  not,  and  cannot  be,  without 
her  consent,  impleaded.    All    the  foregoiog 
doctrine  was  applied  and  carefully  stated  in 
Chamberlain  v.  St.  Paul  d  S.  C.  B.  Co.,  92  U. 
8.  299  1^:  7151,  where,  speaking  through  Jfr. 
Justice  Fie\d,  the  court  said:  "Whatever  right 
tbe  plaintiff  had  to  compel  the  application  of 
tbe  lands  received  by  the  state  to  the  payment 
of  the  bonds  held  by  him,  it  was  one  resdog 
in  equity  only.    It  was  not  a  legal  right  mmt; 
out  of  any  positive  law  or  any  agreement  of 
the  parties.    It  did  not  create  any  lien  which 
attached  to  and  followed  the  property.    It  was 
a  right  to  be  enforced,  if  at  all,  only  17  a  oonrt 
of  chancery  against  the  surety.    But  tbe  sute 
being  the  surety  here,  it  could  not  be  enforoed 
at  all,  and  not  being  a  specific  lien  upon  tbs 
property,  cannot  be  enforced  against  the  state*! 
grantees.    Where  property  passes  to  tbe  u«te, 
subject  to  a  specific  lien  or  trust  created  by  law 
or  contract,  such  lien  or  trust  may  be  enforced 
by  the  courts  whenever  the  property  cooMfl 
under  their  jurisdiction  and  control    Thai, 
if  property  held  by  the  government,  covered 
by  a  mortgage  of  the  original  'owner,  (420 
should  be  transferred  to  an  individual,  the  jo- 
risdiction  of  the  court  to  enforce  tbe  mortgags 
would  attach,  as  it  existed  previous  to  tbe  ac- 
quisition of  the  government     The  Siren  v. 
United  States,  74  U.  8.  7  Wall  158.  150  [1»: 
131].    But  where  tbe  property  is  not  affected 
by  any  specific  lien  or  trust  in  Uiehandsof  tbe 
state,  her  transfer  will  pass  an  unincumbered 
estate." 

The  appellants  must  therefore  rely  for  te 
maintenance  of  any  rights  they  mi^  pimm 
upon  their  second  proposition,  which  is  to  ibt 
effect  that  the  bonds  which  they  bold  were  » 
cured  by  the  statutory  mortgage  created  bjrtbi 
act  of  1866,  and  that  the  mortgage  rights  Uits 
existing  were  not  affected  by  Uie  aak  made  by 
the  state  in  1875,  but  are  yet  subsistiDg,  sad 
may  be  enforced  against  tlie  mortgaged  prop- 
erty in  tbe  hands  of  the  present  de^ndaot  U 
is  obvious  that  if  the  statutory  mortgs^ 
created  by  the  act  of  1866  was  aolely  for  thi 
indemnification  of  the  state  and  not  for  tbt 
security  of  tbe  bondholders,  the  latter*  wbss^ 
ever  may  be  their  indirect  rights  by  snbrop- 
tion,  cannot  directly  avail  themselves  of  tbe 
statutory  mortgage.  Chamberiain  v.  St.  Fed 
dS.  0.  R.  Co.  supra;  Tsnnmm  Bsnd  OsMi 
114  U.  8.  668  [29:  2811.  In  order,  tbeiefoft, 
to  give  tbem  the  relief  which  tbev  seek, 
the  statutory  mortgage  must  be  treated  as  bat- 
ng  been  given  to  secure  the  holders  of  the 
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boodi.  But  if  tbis  yiew  be  taken,  the  claim 
beie  asserted  is  UDtcnahle.  If  there  he  a  mort- 
gage 10  fftTor  of  complaioant's  bonds,  it  must 
result  from  the  terms  of  the  act  of  1800;  but 
these  bonds  were  not  issued  under  that  act, 
tod  owe  the  existence  to  the  authority  con- 
ferred l^  the  act  of  1U70.  This  act  reserved 
DO  mortgage,  and  the  bonds  of  relator,  having 
been  issued  under  it,  do  not  purport  to  be  se- 
emed by  mortgage.  The  claim  thai  they  are 
80  secured  is  d<^uced  from  this  contention: 
The  act  of  1870,  it  is  asserted,  purports  to  be  an 
tmendmeot  to  the  act  of  1860;  therefore,  the 
provisions  as  to  mortga^  found  in  the  act  of 
1806  were  incorporated  into  and  became  a 
part  of  the  Act  of  1870.  Between  1800  and 
1870.  however,  the  following  amendment  to 
the  Constitution  of  Georgia  was  adopted,  and 
it  was  in  force  when  die  Act  of  1870  was 
passed: 

"The  general  assembly  shall  pass  no  law 
42  Ij  making  the  state  *a  stockholder  in  any 
corporate  company:  nor  shall  the  credit  of  the 
state  be  granted  or  loaned  to  aid  any  company 
without  a  provision  that  the  whole  property  of 
the  compan;^  shall  be  bound  for  the  security  of 
the  state,  prior  to  any  other  debt  or  lien,  except 
to  laborers;  nor  any  company  in  which  there  is 
not  already  an  equal  amount  invested  hj  pri- 
vate persons,  nor  for  any  other  object  uan  a 
work  of  public  improvement." 

Under  these  provisions,  if  we  were  to  con- 
itme  the  act  of  1870  as  desired,  the  result 
would  be  to  make  that  act  clearly  violate  the 
amendment  to  the  Constitution  Just  cited;  for 
if  the  statutory  mortga^  secured  the  bond- 
holders, then  the  bonds,  issued  under  the  Act 
of  1800,  were  necessarily  secured  by  a  f  rst 
mortgage,  and  those  issued  under  the  Act  of 
1870  bv  a  second.  This  conclusion  can  be 
avoided  only  in  one  or  the  other  of  two  ways, 
iint,  by  contending  that  the  incorporation  of 
theprovisions  of  the  act  of  1800  into  the  act  of 
1870  made  the  bonds,  issued  under  the  latter 
act,  equal  in  rank  of  mortgage  with  the  bonds 
issued  under  the  former;  but  to  admit  this  con- 
tention would  make  the  act  of  1870  void,  be- 
cause it  would,  if  thus  construed,  impair  the 
obligations  of  the  contract  made  with  the  hold- 
ers of  the  bonds  first  issued.  Or,  second,  by 
contending  that,  inasmuch  as  the  mortcnge 
created  by  the  act  of  1800  was  in  favor  of  the 
^te  and  not  in  favor  of  the  bondholders,  the 
issuance  of  the  bonds  of  the  second  series 
simply  increased  the  airgregate  amount  of  the 
state's  liability,  and  that  there  was  no  differ- 
ence between  the  two  in  rank  of  lien  and 
mortgage,  since  the  state  held  both  the  first 
and  the  second  series,  and  the  two  were  prac- 
tically issued  under  one  act..  But  this  would 
be  an  assertion  that  the  statutory  mortgage 
created  by  the  Act  of  1806  was  solely  for  the 
benefit  and  indemnification  of  the  state,  and 
that  the  holders  of  the  bonds  were  not  directly 
interested  therein.  If  this  position  be  assumed, 
it  defeats  the  complainants,  as  we  have  al- 
leadyseen. 

However,  it  is  claimed  that  even  if  the  state's 
indorsement  of  the  bonds,  issued  under  the  act 
of  1870,  was  in  yiolation  of  the  constitutional 
tmendment,  the  only  result  is  to  render  the  in- 
dorsement void,  and  thus  the  bonds  are  left  out- 
422]  standing  as  *yalid  contracts  of  the  rail- 
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road  company,  secured  by  the  statutory  mort- 

fage  reserved  in  the  act  of  1806.  This  contra- 
icts  the  pluin  text  of  that  act,  since  it  only  pur- 
ported to  reserve  a  mortgage  in  favor  of  bonds 
indorsed  by  the  state.  And,  besides,  if  this 
argument  was  adopted,  it  would  render  efUca- 
clous  a  legislative  violation  of  the  constitu- 
tional amendment,  since  it  presupposes  that 
there  was  power  in  the  generaJ  assembly  to  al- 
low the  mortgage  security,  which  had  been 
taken  by  the  state  solely  in  order  to  secure  the 
bonds  she  had  guaranteed,  to  be  transferred  to 
others  as  a  means  of  securing  bonds  to  which 
her  guaranty  could  not  be  constitutionally  af- 
fixed. In  other  words,  that  the  state,  having 
a  first  mortgage  security,  which  she  has  taken 
to  secure  bonds,  of  which  she  was  an  indorser, 
could  vitiate  such  security  by  allowing  others 
to  participate  in  the  benefits  thereof,  and  thus 
do  by  indirection  what  the  constitution  for- 
bade her  to  do  directly. 

Nor  does  the  case  of  Florida  Cent,  S,  Co.  y. 
Se/tutte,  103  U.  S.  118  [20:  827],  sustain  this 
argument  of  the  appellants.  There  the  state  of 
Florida  issued  her  bonds  to  aid  the  lailroads, 
securing  herself  by  a  first  mortgnge  on  the 
roads,  and  taking  in  exchange  bonds  of  the 
companies.  It  was  certified  on  the  state  bonds 
that  they  were  protected  by  a  first  mortgnge 
•'as  security  for  the  holders  thereof."  The 
bonds,  thus  drawn,  were  indorsed  by  the  rail- 
road companies  and  issued  by  them.  The 
obligation  of  the  state  was  found  unconstitu- 
tional, but  it  was  held  that,  ionsmuch  as  the 
railroad  companies  had  indorsed  the  bonds 
thus  drawn,  they  had  guaranteed  the  existence 
of  the  mortgage,  and  the  holders  of  the  bunds 
where  therefore  entitled,  as  against  them,  to  in- 
sist upon  the  vallditv  of  the  mortgage  and  to 
assert  legal  rights  oy  virtue  thereof.  In  the 
present  case  there  is  no  mention  of  the  exist- 
ence of  a  mortgage  on  the  face  of  the  bonds 
declared  on  by  the  complainants;  nor  is  there 
any  statement  of  such  mort>i^age  in  the  act  of 
1870  under  which  they  were  issued.  The  claim 
here  is  merely  that  a  mortgage  resulted  from 
the  statute  passed  in  1860,  which  statute  in  ex- 
press terms  reserves  a  mortgage  only  for  such 
bonds  as  are  indorsed  by  the  state.  The  case 
relied  on  involved  no  question  of  the  existence 
of  a  mortgage,  but  *the  point  at  issue  [423 
was  whether  an  admittedly  existing  mortgage 
could  be  enforced  against  the  corporations. 
Here  on  the  contrary,  the  question  is,  whether 
the  mortgage  under  the  act  of  1800  ever  ex- 
isted quoad  the  bonds  issued  under  the  act  of 
1870. 

These  conclusions  are  decisive  of  the  cause, 
but  other  considerations,  which  affect  the  mer- 
its of  the  controversy,  are  equally  fatal  to  the 
appellants.  It  cannot  be  doubted  that,  even  if 
the  bonds  issued  under  the  act  of  1870  were 
secured  by  the  statutory  mortgage  reserved  by 
the  act  of  1800,  they  were  second  in  rank,  and 
therefore  their  holders  were  junior  mortgage 
creditors.  Nor  can  it  be  gainsaid  that  the  stat- 
utory mortgage  conferred  upon  the  state  a 
power  to  seu  the  mortgaged  property.  This 
power  was  exercised  in  18754  The  grounds 
upon  which  it  Is  asserted  that  the  sale  was 
void  are:  First,  that  before  the  sale  it  was  an- 
nounced that  only  bonds  of  the  issue  of  1800 
would  te  received  in  payment,  and  that  at  the 
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•ale  it  was  declared  that  siicb  bonda  would 
only  be  received  at  their  market  value.  There 
U  DO  avermeDt  in  the  bill  that  the  first  mort- 
gage creditors  complained  of  these  require- 
ments, nor  does  it  contain  any  allegation  that 
the  holders  of  the  second  series  of  bonds,  who 
are  now  championin^r  the  rights  of  the  first 
mortgage  creditors,  bid  at  the  sale,  or  io  any 
way  manifested  their  willingness  to  free  the 
property  from  the  first  mortgage  debt.  The 
rights  of  the  second  mortgage  creditors  were 
nece^arily  subordinate  to  the  paramount 
rights  of  the  creditors  first  in  rank.  The 
property  of  the  company  had  been  for  nearly 
two  years  under  seizure,  the  default  having 
occurred  in  1878.  It  was  the  plnin  duty  of  the 
second  mortgage  creditors,  if  they  were  inter- 
ested in  preventing  the  sale  and  wished  to  ten- 
der their  bonds  in  payment,  to  bid  a  sufficient 
amount  to  lift  the  prior  incumbrance.  Not 
only  is  there  no  averment  that  they  did  this, 
but  the  bill  contains  an  assertion  that  in  the 
event  the  mortgage  indemnified  only  the  state, 
then  equality  of  rank  existed  between  the  hold- 
ers of  the  second  and  the  holders  of  the  first  se- 
ries of  bonds,  and  upon  this  Hlleged  equality 
the  complainants,  as  holders  of  the  second  se 
ries,  base  their  claim  to  participate  ratably  in 
4241*the  distribution  of  the  purchase  money, 
and  thus  tafringe  upon  the  unquestioned  rights 
of  the  bondholders  under  the  act  of  1866. 

The  other  ground  of  attack  upon  the  sale 
was  the  incapacity  of  the  state  to  purchase  at 
her  own  sale,  which  it  is  claimed  resulted  from 
the  fact  that  the  statutory  mortgage  reserved 
by  the  act  of  1866  made  the  state  a  trustee  for 
the  bondholders.  Conceding  this,  the  state 
was  both  a  trustee  and  a  mortagee,  and  she 
bad  a  direct  individual  interest  in  the  property, 
bv  reason  of  her  indorsement  on  the  lionds. 
The  general  assembler  of  the  state  of  Georgia 
had  expressly  authorized  the  governor  to  bid 
in  the  propertv,  on  behalf  of  the  state,  in  case 
there  was  no  bid  sufficient  to  protect  the  out- 
standing obligation  which  bore  the  state's  in- 
dorsement. Even  if  this  provirion  be  consid- 
ered inapplicable  upon  the  ground  that  the 
state  could  not  lawfully  bid  at  the  sale  under  a 
power  conferred  upon  herself  by  herself,  the 
complainants'  position  would  be  untenable.  It 
is  concede  that  the  settled  doctrine  in  Qeor- 
gia  is  that  the  purchase  by  a  trustee  is  not  ab- 
solutely void,  but  merely  voidable  at  the  op- 
tion of  the  eestni  qve  truii.  Worthy  v.  John- 
mm,  8  CkL  286,  52  Am.  Dec  899.  Let  us  sup- 
pose, for  the  sake  of  argument,  that  the  cestuii 
que  trvttentin  this  case  were  the  holders  of  the 
bonds  which  were  issued  under  the  act  of  1866 
•nd  of  those  which  were  issued  under  the  act 
of  1870.  The  bill  contains  an  averment  that 
the  holders  of  the  first  class  surrendered  their 
bonds  to  the  state  after  her  purchase  of  the 
property,  and  that  she  has  discharged  her  lia- 
bility under  her  indorsement  upon  uieir  lx>nds. 
In  retiring  these  bonds  the  state  paid  off  the 
first  mortgage  debt,  not  only  to  the  extent  of 
her  bk),  but  to  nearly  twice  Its  amount  The 
action  of  the  first  mortgage  creditors  in  ac- 
cepting the  extinguishment  by  the  state  of 
their  securities  and  the  mortgage  by  which 
they  were  secured  was,  in  effect,  a  ratification 
of  the  sale,  and  established  its  legal  validity  so 
far  as  they  were  concerned. 
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Under  these  drcumstanoea,  cooceding  that 
the  second  series  of  lx>nds  were  secured  br  a 
second  mortgage,their  holders  cannot  equitably 
be  allowed  to  avoid  the  sale  without  tendering 
'reimbursement  of  the  amount  of  the  [425 
first  mortgage.    Their  clai  ms  were  sulx>rd{nate 
to  those  of  the  holders  of  the  first  series,  sod 
they  have  no  recourse  until  the  latter  are  paid, 
and  it  would  be  grossly  inequitable  to  sDow 
them  to  avoid  a  sale  which  has  been  ratified  by 
those  who  were  primarily  interested   in  the 
price  resulting  therefrom  without  compelling 
them,  as  a  prerequisite,  to  do  equity  ^  pro- 
tecting the  first  encumbrancers.       CMma  v. 
RiggM,  81 U.  8.  14  Wall  492  [20: 728],    Jones, 
Mortgages,  %  1669;  Pom.  Eq.  g$  1J90  €i  teq. 
Instead  of  doing  this,  although  nearly  two 
vears  had  elapsed  l)etween  the  sale  and  the  fil- 
ing of  the  bill,  the  complainants  assert  thst 
their  bonds  are,  in  the  contingency  last  stated, 
equal  in  rank  of  mortgage  lien  with  those  of 
the  holders  of  the  first  senes,  and  hence  they  are 
entitled  to  an  equal  participation  in  the  proceeds 
of  the  mortgage  property.    Indeed,  in  the  dis- 
cussion at  bar,  the  contention  was  advanced 
that  the  retirement  of  the  first  mortgage  bonda. 
by  the  state,  after  her  purchase,  extinguished 
the  prior  mortgage  bv  which  they  were  secured, 
and  that,. the  sale  being  voidable  at  the  in 
stance   of   complainants,~an   option   which 
their  bill  asserts-— the  second  mortgage,  which 
was  held  by  them,  had  thus  become  first.    Ko 
offer  to  pay  the  amount  of  the  first  mortgage 
was  made  prior  to  the  purchase  of  the  prop- 
erty by  the  defendants,  and  their  title  cannot 
now  be  divested,  even  if  such  an  offer  were 
made.    We  think  the  complainants  are  not  en- 
titled to  the  relief  which  they  claim,  and  that 
the  property  passed  to  the  defendant  free  from 
any  lien  under  the  statutorv  mortgage  arisiofr 
from  the  act  of  1866  or  18^0,  even  if  from  the 
latter  any  such  mortgage  ever  resulted* 

Affirtntd. 


HARRT  F.  BATCHELOR,  Ptr.  im  [426 

Err,, 


e. 


UNTTBD  STATSa 


(Bee  &  C  Baporter*s  ed. 


U.  8,  Stat.  %  St09—ind$ciment  f&r  witMg 
misapplying  fundi  cf  a  national  bank. 


1.  The  word  ^'wflfnlly  misapplies**  in  an 
ment  under  U.  8.  Bev.  8tat.  I  sns  ate  not 
olent  dosoription  of  the  ezaot  offense  lataoded 
to  be  punished,  without  further  avenoeoti 
showing  how  the  mtoappUoatloa  wasmadeaatf 
that  it  was  an  tfnlawf  ul  ooa. 

2.  Where  the  indictment,  under  saM  statsti.  sK 
leges  that  defendant,  presldeot  of  a  natfooil 
bank,  procured  worthless  notes  bat  does  not  «!• 
lege  that  he  did  it  with  the  funds  of  the  hsiik. 
nor  who  made  the  disoounts  or  loans  opoa  tte 
notes  or  that  any  sums  were  paid  tiMrafOc.  aof 
the  amount  of  moneys  obtained,  oor  how  ihtT 
were  applied,  nor  speoify  thesum  witfollf  ■Ai* 
applied  or  converted  bf  der«odaQt,aDdliait* 
these  matteis  uncertain,  confoaed  and  aaUga- 
ous,  the  indictment  is  Insuflloleot. 

[No.  775.1 
Argued  Jan.  i4. 1S96,    Deeded  Mmk$,JS$l 
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r  ERROR  to  the  Circuit  Court  of  the 
United  Sutes  for  the  District  of  Montana, 
to  reriew  a  judgment  of  that  court,  adjudging 
H^ny  F.  Batchelor  ^^iltv  under  §  6209  U.  S. 
Re?.  Stat.,  for  wilfully  misapplying  the 
moneys,  funds,  and  credits  of  a  National 
Baok.  of  which  he  was  the  President  and  a 
director  and  agent.    Bevert^. 

Statement  by  Mr,  Justies  Grajt 
The  defendant,  Harry  F.  Batcbelor,  was  in- 
dicled  on  section  5209  of  the  Revised  Statutes, 
for  wilfuUy  misapplying  the  moneys,  funds 
aad  credits  of  a  national  hank,  of  which  he 
was  the  president  and  a  director  and  agent, 
tod  was  found  ^ilty  by  the  Jury  upon  the 
second  count,  whicL  was  as  follows: 

*'And  the  grand  jurors  aforesaid,  upon 
427]  thdr  oaths  and  ^affirmation^  aforesaid, 
do  further  find  and  present  that  the  said  Harry 
F.  Batchelor,  on  the  first  day  of  January, 
1891,  and  at  divers  times  and  dates  between 
January  1, 1891,  and  July  8,  1898.  was  then 
and  there  the  president  and  a  director  and 
agent  of  a  certain  national  banking  associa- 
tion, to  wit,  the  Stock  Growers'  National 
Bank  of  Miles  City,  theretofore  duly  organ- 
hed  and  established  and  then  existing  and 
doing  business  in  the  city  of  Miles  City,  In  the 
circuit  and  district  aforesaid,  under  the  laws 
or  the  United  States  of  America,  did  then  and 
there,  at  the  time  aforesaid,  within  the  said 
district,  as  such  president,  director  and  agent, 
by  virtue  of  such  employment  and  while  so 
employed,  wilfully  misapply  forty  thousand 
four  hundred  and  twenty-two  dollars  and 
seventy-nine  cents,  of  the  moneys,  funds  and 
credits  then  and  there  belonging  to  and  the 
property  of  said  association,  in  the  manner 
following,  to  wit:  That  the  said  Harry  F. 
Batchelor,  without  the  knowledge  or  consent 
of  the  said  association  or  the  board  of  direc- 
tors thereof,  he  then  and  there  and  at  all  times 
well  knowing  both  himself  and  the  said  John 
W.  Batchelor,  hereinafter  named,  to  be  in- 
solvent and  worthless,  did  then  and  there 
procure  of  the  said  John  W.  Batchelor  divers 
promissory  notes  payable  to  said  association, 
some  of  which  were  endorsed  by  him,  the  said 
Harry  F.  Batchelor,  but  all  without  other  or 
farther  securitv;  with  which  said  notes,  by 
and  through  the  device  and  pretence  of  dis- 
counting the  same  and  making  loans  thereon, 
and  with  the  proceeds  of  said  loans  so  made 
thereon  and  thereby  obtained  by  him,  the  said 
Harry  F.  Batchelor,  he  then  and  there  know- 
ing  the  said  promissory  notes  to  be  inadequate 
security  for  the  moneys  so  obtained,  he  did 
from  time  to  time,  during  the  period  afore- 
said, take  up  and  satisfy-  the  individual  in- 
debtedness  of  him,  the  said  Harry  F.  Batch- 
elor. to  the  said  association;  and  thereafter  in 
turn,  by  substituting  the  notes  of  him,  the  said 
Hany  F.  Batchelor,  to  the  association,  some- 
times endorsed  by  John  W.  Batchelor  or  by 
one  William  Harmon  or  by  one  George  New- 
man or  by  one  C.  L.  Merrill,  he.  the  said 
Harry  F.  Batchelor,  then  and  there  well 
knowing  the  said  notes  to  be  inadequate  se- 
curity for  the  sums  th^  represented,  and  the 
said  notes  never  having  with  them  any  other 
42S]*lMcuritv«  he  did  men  and  there  take  up 
and  cancel  and  pretend  to  pay  to  the  said 
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dation  the  indebtedness  so  created  to  said  as- 
sociation by  John  W.  Batchelor  as  aforesaid; 
and  did  from  time  to  time,  by  the  fraudulent 
device  and  means  aforesaid,  as  well  as  by 
passing  differences  between  the  face  of  saul 
various  notes  and  the  indebtedness  aforesaid, 
which  they  were  from  time  to  time  to  satisf v, 
to  the  credit  of  him,  the  said  Harry  F.  Batch* 
elor,  upon  the  accounts  of  said  association, 
gradually  increase  the  amount  of  the  actual 
indebtedness  of  him,  the  said  Harry  F. 
Batchelor,  to  the  said  association ;  all  of  which 
said  sums  were  misapplied  wilfully,  and  in 
the  manner  aforesaid,  out  of  the  moneys, 
funds  and  credits  of  said  association,  and  con- 
verted them  then  and  there  to  the  use,  bene- 
fit and  advantage  of  said  Harry  F.  Batchelor, 
with  the  intention  then  and  there  had  and 
having  in  him,  the  said  Harry  F.  Batchelor, 
to  injure  and  defraud  the  said  associaton,  its 
depositors,  and  other  persons,  corporations 
and  firms,  then  doing  or  who  might  thereafter 
do  business  with  the  said  association;  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America." 

The  defendant  moved  in  arrest  of  judgment, 
because  this  count  did  not  **state  a  public  of- 
fense against  the  laws  of  the  United  States." 
The  court  overruled  the  motion;  and  the  de- 
fendant alleged  exceptions,  and  sued  out  this 
writ  of  error. 

Me8sr$.  John  T.  Moreen*  Jos,  K,  Toole 
and  W,  B,  CulUn  for  plaintiff  in  error. 

Mr,  Holmes  Conrad*  AmstarU  Atty. 
Qen.^  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

By  the  statute  on  which  the  defendant  was 
indicted  and  convicted,  "every  president, 
director,  cashier,  teller,  clerk  or  agent  of  any 
[national  banking]  association,  who  embezzles, 
^abstracts  or  wilfully  misapplies  any  of [429 
the  moneys,  funds  or  credits  of  the  associa* 
tion,"  *'sbali  be  deemed  guilty  of  a  misdemean- 
or, and  shall  be  imprisoned  not  less  than  five 
years  nor  more  than  ten."    Rev.  Stat.  §  5209. 

By  the  settled  rules  of  criminal  pleading, 
and  by  the  previous  decisions  of  this  court, 
the  words  "wilfully  misapplies,"  having  no 
settled  technical  meaning  (such  as  the  word 
"embezzle"  has  in  the  statutes,  or  the  words 
"steal,  take  and  carry  away"  have  at  common 
law)  do  not.  of  themselves,  fully  and  clearly 
set  forth  every  element  necessary  to  constitute 
the  offense  intended  to  be  punished;  but  they 
must  be  supplemented  by  further  averments, 
showing  how  the  misapplication  was'  made, 
and  that  it  was  an  unlawful  one.  Without 
such  averments,  there  is  no  sufficient  descrip- 
tion of  the  exact  offense  with  which  the  de- 
fendant is  charged,  so  as  to  enable  him  to 
defend  himself  against  it,  or  to  plead  an  ac- 
quittal or  conviction  in  bar  of  a  future  pros- 
ecution for  the  same  cause.  United  States  v. 
Britton,  107  U.  S.  655,  561.  669  [27:  520,533, 
525] ;  United  States  v.  Narthway,  120  U.  S.  827, 
882,  884  [80:  664.  665.  666];  Ewins  v.  United 
States.  158  U.  8.  584,  587,  588  [88:  880,  881, 
8821. 

The  general  allegation,  at  the  beginning  of 
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the  count  in  question,  that  tbe  clefcndant,  on 
January  1,  1891.  and  at  divers  times  between 
tbat  date  and  July  8,  1803,  being  president, 
director  and  ap^cnt  of  a  certain  national  bank- 
ing association,  did,  as  such  president,  direc- 
tor and  agent,  "wilfully  misapply  forty 
thousand  four  hundred  and  twenty-two  dol- 
lars and  seventy-nine  cents,  of  tbe  moneys, 
funds,  and  credits  then  and  there  belonging  to 
and  tbe  property  of  said  association,  in  tbe 
manner  following,"  is  rightly  admitted  to  be 
insufficient,  unless  the  acts  afterwards  alleged 
amount  to  a  wilful  mi^pplication  of  funds  of 
the  association,  within  the  meaning  of  the 
statute. 

It  is  first  alleged  that  the  defendant,  without 
the  knowledge  or  consent  of  the  association, 
or  of  its  board  of  directors,  and  knowing  him- 
self and  one  J(»hn  W.  Batchelor  to  be  insol- 
vent and  worthless,  procured  of  the  latter 
divers  promissory  notes  payable  to  the  aa<«ocia- 
tion,  some  of  them  ihdoiaed  by  the  defendant, 
but  all  without  other  security.  So  far,  it  is  not 
430J*sbown  in  what  manner,  or  for  what  con- 
sideiaiion,  the  defendant  procured  these  notes, 
or  tbat  he  be  paid  for  them  any  sum  of  money 
whatever,  least  of  all  that  he  procured  them 
with  moneys,  funds  or  credits  of  the  associa- 
tion. 

The  indictment  then  proceeds,  "with  which 
said  notes,  by  and  through  the  device  and  pre- 
tense of  discounting  the  same  and  making 
loans  thereon,  and  with  the  proceeds  of  said 
loans  so  made  thereon  and  thereby  obtained  by 
him.  the  said  Harry  F.  Batchelor,  he  then  and 
there  knowing  the  said  promissory  notes  to  be 
inadequate  security  for  the  moneys  so  ob- 
tained, he  did  from  time  to  time,  during  the 
period  aforesaid,  take  up  and  satisfv  tbe  indi- 
vidual indebtedness  of  him,  the  said  Harry  F. 
Batchelor,  to  the  said  association." 

Here  is  no  direct  or  distinct  allegation  who 
made  the  discounts  of,  or  the  loans  upon  the 
notes.  The  allegation  of  "the  device  and  pre- 
tence of  discounting  the  same  and  making 
loans  thereon"  muat  either  mean  that  tbe  dis- 
counts, as  well  as  the  loans,  were  made  upon 
all  the  notes,  which  would  make  the  allegation 
inconsistent  with  itself,  inasmuch  as  when  a 
bfmk  discounts  a  note,  the  note  becomes  its 
absolute  property,  but  when  a  bank  makes  a 
loan  of  money  upon  a  note,  it  holds  the  note  as 
security  only  for  the  payment  of  the  loan;  or 
else  it  must  mean  that  some  of  the  notes  were 
discounted,  and  that  loans  were  made  upon  tbe 
other  notes,  and,  upon  that  interpretation, 
does  not  show  what  part  of  the  notes  was  dis- 
counted, and  upon  what  part  loans  were  made. 
Moreover,  it  does  not  allege  that  any  sums 
whatever  were  paid  by  the  association,  or  by 
any  one  else,  for  the  discounts.  As  to  the 
loans,  it  does  allege  that  "with  the  proceeds 
of  said  loans  so  made  thereon  and  thereby  ob- 
tained by  him,"  the  defendant,  knowing  those 
notes  to  t>e  inadequate  security  "for  the  money 
■o  obtained,"  did  from  time  to  time  "take  up 
and  satisfy  the  individual  indebtedness  of  the 
defendant  to  the  association;  but  it  does  not 
state,  either  directly  or  by  reference,  what  in- 
debtedness of  the  defendant  is  here  intended. 
"The  proceeds  of  said  loans"  is  an  ambiguous 
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and  uncertain  description,  signifying  what 
was  obtained  by  the  lender  foi  the  loana,  quite 
as  aptly  as  tbe  very  money  lent  to  the  borrow- 
er;  'and  the  further  words,  "and  thereby [431 
obtained  by  him,"  may  have  as  full  force  by 
restricting  them  to  the  last  antecedent,  the 
"said  loans  so  made  thereon,"  as  b^  carrying 
them  back  to  tbe  words,  "the  proceeds  of  said 
loans.  While  it  is  further  alleged  that  tbe  de- 
fendant knew  those  notes  to  be  inadequate  se- 
curity "for  the  moneys  so  obtained.'*  there  ia 
no  statement  whatever  of  the  amount  of  Mid 
moneys,  nor  even,  as  has  been  seen,  any  defi- 
nite and  certain  allegation  that  any  money  had 
been  obtained  at  all.  To  call  upon  the  ac- 
cused, or  upon  the  court,  to  pick  out  and  put 
together,  from  such  a  confused  and  aml>igu- 
ous  sentence,  enough  to  make  out  a  sufficient 
charge  of  unlawfully  misapplying  funds  of 
the  association,  would  be  inconsistent  with  the 
settled  rules  of  criminal  pleading. 

The  rest  of  the  indici mentis  yet  moredt- 
fective.  The  next  allegation  is  that  "there- 
after in  turn,  by  substituting  the  notes  of*  tbe 
defendant  to  the  aasoclaiioo,  sometimes  in- 
dorsed by  John  W.  Batchelor,  or  by  some  third 
person  named,  the  defendant,  knowing  these 
notes  to  be  inadequate  security  for  tbe  suns 
they  represented,  and  they  having  with  them 
no  other  security,  took  up  and  canceled  and 
pretended  to  pay  to  the  association  the  indebted- 
ness created  to  it  by  him  as  aforesaid.  This 
amounts  only  to  the  substitution  of  worthless 
notes  for  other  notes  equally  worthless— with- 
out, so  far  as  the  indictment  shows,  the  pay- 
ment of  any  money  or  other  consideratioa 
whatever — and  thereby  canceling  an  indebt- 
edness which  the  indictment  had  alleged  to 
have  been  already  paid  and  satisfied. 

The  remaining  specific  allegation  is  that  the 
defendant  "did  from  time  to  time,  b/  the 
fraudulent  device  and  means  aforesaid,  •• 
well  as  by  passing  differences  lietweeo  the  face 
of  said  various  notes  and  the  indebtedaea 
aforesaid,  which  they  were  from  time  to  tias 
to  satisfy,  to  the  credit  of  him,  the  said  Harry 
F.  Batchelor,  upon  theaccounta  of  said  aisodar 
tion,  gradually  increase  the  amount  of  tbe  act- 
ual indebtedness  of  him,  the  said  Harrv  F. 
Batchelor,  to  the  said  association."  As  aaBi^ 
ted  by  the  learned  attorney  for  the  Uaited 
States,  in  answer  to  a  question  from  the  cooit, 
the  clause  about  "passing  differences"  has  do 
legal  meaning;  and  the  rest  of  the  allegtUoe 
does  not  show  any  use  of  funds  of  theaasocii- 
tion. 

*Such  being  the  nature  and  effect  of  the[4SS 
specific  allegations  in  the  indictment  as  to  tbs 
manner  in  which  the  defendant  acted,  that 
are  no  sums  clearly  and  sufficiently  spedM, 
to  which  can  be  referred  the  concluding  aver- 
ment, "all  of  which  said  sums  were  miaappUad 
wilfully,  and  in  the  manner  aforesaid,  out  of 
monevs,  funds,  and  credits  of  said  asMdi- 
tion,  and  were  converteil  to  the  defeodsifi 
use,  benefit  and  advantage,  with  the  ioteaiioB 
to  injure  and  defraud  theaasociation  and  iu  de- 
positors and  other  persona  and  oorporatkai 
doing  business  with  it. 
JudgmerU  rewr$$d^ 
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V. 

UNITED  STATES. 
(See  &  a  Beporter^  ed.  iaMOL) 

U,  8.  Ret.  Stat  BtOO—indictment  for  inciting 
(he  eommisnon  of  a  erime'-miffieiency  of  in- 
dictnunt — want  of  knowledge— Resumption 
•f  innocence — evidence  in  favor  qfaccueed — 
bmrden    ef    proof—wirianee — exception    to 

L  In  ao  indictment  under  17.  8.  Rev.  Stat  see. 
ODOI.  which  proTides  that  ^  every  person  who 
.  • .  aids  or  abeiA  an  officer,  clerk,  or  aarent  (of  a 
natioDal  bank)  in  any  violation  of  this  section 
shall  he  ffuilty  of  a  misdemeanor,**  it  is  not  nco- 
esMry  to  allege  that  such  aiders  or  abettors 
were  officers  or  agents  of  the  bank. 

1  In  an  indictment  for  soliciting  or  inciting  to 
the  commission  of  a  crime,  or  for  aiding  or  as- 
sluiofr  in  the  commission  of  it,  it  is  not  neces- 
sary to  state  the  particulars  of  the  incitement  ^r 
solicitation,  or  of  the  aid  or  assistance. 

1  Counts  if  such  an  indictment  are  sufficient 
which  state  the  ml«application  and  actual  con- 
version of  the  money,  by  paying  it  out  of  the 
f  DDds  of  the  bank  to  a  designated  person  when 
that  person  was  not  entitled  to  take  the  funds, 
and  that  owing  to  the  insolvency  of  such  person 
the  money  was  lost  to  the  bank. 

4.  Where  there  is  an  averment  in  an  indictment 
that  a  person  or  matter  is  unknown  to  a  grand 
Jory  and  no  evidence  upon  the  subject  of  such 
knowledge  is  offered  by  either  side,  the  verity  of 
the  averment  of  want  of  knowledge  in  the 
grand  jury  Is  presumed. 


6.  It  is  error  for  the  trial  court  to  refuse  to 
charge  the  jury  that  the  law  presumes  that 
persons  charged  with  crime  are  innocent  until 
they  are  proven  by  competent  evidence  to  be 
guilty,  and  this  error  is  not  cured  by  instruoc- 
ing  the  Jury  that  before  they  could  tlnd  defend- 
ants guilty  they  must  be  satisfied  of  their  guilt 
beyond  a  reasonable  doubL 

0.  The  presumption  of  innocenoe  is  evidence  cre> 
ated  by  the  law  In  favor  of  one  accused,whereby 
his  innocence  is  established  until  sufficient  evi- 
dence is  introduced  to  overcome  the  proof 
which  the  law  has  created:  a  **  reasonable 
doubt**  is  the  condition  of  mind  produced  by  the 
proof  resulting  from  the  evidence  In  the  cause; 
thus  one  is  a  cause,  the  other  an  elfect;  and  the 
failure  to  instruct  a  jury  in  regard  to  the  pre- 
sumption of  Innocence  excluded  from  t^eir 
minds  a  portion  of  the  proof  created  by  law, 
and  which  they  were  bound  to  consider. 

7.  It  was  error  for  the  court  to  charge  the  jury  in 
a  criminal  case  substantially  that  the  burden  of 
proof  had  shifted  during  the  trial  under  the  cir- 
stanees  of  the  case  and  that  therefore  it  was  in- 
cumbent on  the  accused  to  show  the  lawfulness 
of  their  acts,  especially  when  considered  in  con- 
nection with  the  failure  to  state  the  presump- 
tion of  innocence. 

8.  Where  the  indictment  charges  the  receipt  of  a 
bill  of  exchange  amounting  to  a  certain  number 
of  pounds  sterling,  and  that  the  company  there- 
upon drew  its  check  for  said  amount,  that  the 
check  to  show  the  payment  of  this  money  was 
for  dollars  and  not  for  pounds  sterling,  is  not  a 
variance  between  the  indictment  and  the  proof. 

9l  The  part  of  the  charge  given  by  the  court.  In 
which  the  questions  of  misapplications  and  of 
false  entries  are  interblended  in  such  a  way  that 


Nozi.— JVesumpefon  of  Umoce/nce  axid  leoaJUty; 
qualiflcations  of  the  rule. 

The  law  presumes  a  man  to  be  innocent  until  the 
contrary  is  proved,  or  appears  from  some  stronger 
presumption.   Gray  v.  Gardner,  8  Mass.  899. 

Where  a  woman  whose  husband,  twelve  months 
previously  left  the  country,  married  again,  the  pre- 
smnption  that  she  was  innocent  of  bigamy  was  held 
to  preponderate  over  the  usual  presumption  of  the 
duration  of  life.  Bex  v.  Twyning,  2  Bam.  &  Aid. 
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Illegality  Is  never  to  be  presumed,  but  the  pre- 
ramption  is  that  a  party  complies  with  the  law. 
Sfcsoos  V.  Dixon,  5  Bam.  &  C.  768. 

Legitimacy  Is  always  presumed.  Banbury  Peer- 
afs  Oise,  2  Selw.  Nisi  Prius.  709. 

Upon  the  same  principle  it  will  be  presumed, 
"vhere  persons  act  in  a  public  capacity,  that  they 
have  been  regularly  appointed.  Dean  t.  Grid  ley, 
10  Wend.  254;  Bryden  v.  Taylor,  2  Harr.  &  J.  896,  8 
Am.  Deo.  564.  8o  the  presumption  is  that  an  officer 
has  done  his  diitj.  Winslow  v.  BeaU  6  Call.  (Ya.) 
41 

The  fact  of  a  person  acting  in  the  character  of  a 
■arrogate  is  prima  facie  evidence  that  he  was  duly 
appointed,  and  had  competent  authority.  Bex  v. 
VerdBt,  8  Champb.  488. 

8o  where  a  person  acts  as  a  special  oommissioner, 
for  taking  affidavits.  Bex  v.  Howard,  1  Mood  ft  B. 
UT.  8o  where  a  person  acts  as  a  peace  officer,  jus- 
tice of  the  peace,  etc.,  it  Is  a  general  presumption 
of  kw  that  he  Is  duly  authorized  to  do  sa  Per 
BDDer,  /.,  Berryman  v.  Wise,  4  T.  B.868. 

And  on  an  indictment  for  the  murder  of  a  oon- 
italde  in  the  execution  of  his  duty,  it  has  been  held 
oot  to  he  necessary  to  produce  his  appointment,  it 
befog  sufficient  if  he  was  known  to  act  as  constable. 
Khig  V.  Gordon,!  Leach,  a  C.  615:1  EastP.aa>2. 

So  evidence  thitt  a  letter  oarrieraotedas  suohis 

iw  u.  s. 


sufficient  without  proving  his  appointment.  Per 
Barke,  B.,  Bex  v.  Bees,  6  Car,  ft  P.  606. 

So  it  is  sufficient  to  show  that  a  person  acted  in  a 
public  service  without  producing  his  appointment. 
Per  Littledale,  «/*.,  BolllEind,  B.,  and  Bosanquet,  J"., 
Bex  y.  Borrett,  6  Car.  ft  P.  124. 

Bo  where  constables  and  watchmen  have  been 
appointed  by  commissioners  under  a  local  act. 
Butler  V.  Ford,  8  Tyrw.  677;  1  Cromp.  ft  M.662. 

Bo  where  a  persop  acts  as  vestry  <derk.  M*Gahe7 
V.  Alston,  2  Mees.  ft  W.  206.  Or  as  overseer.  CanneU 
y.  Curtis  2  BIng.  N.  C.  228. 

Where  certain  trustees  were  empowered  by  two 
private  acts  of  parliament  to  raise  money  to  build 
a  new  church,  and  they  had  made  a  church  rate 
under  such  acts,  Coleridge,  J.  held  that  proof  that 
they  aU  acted  as  trustees  on  one  occasion  previous 
to  signing  the  rate,  was  evldenoe  to  go  to  the  jury 
that  they  were  trustees.  Beg.  y.  Murphy,  8  Oar.  ft 
P.  810. 

One  of  the  most  important  legal  presumptions  is 
that  of  Innocence.  This  presumption,  which  in 
legal  phraseology,  **glves  the  benefit  of  a  doubt  to 
the  accused,**  Is  so  cogent,  that  it  cannot  be  re- 
pelled by  any  evidence  short  of  what  is  sufficient 
to  establish  the  fact  of  criminality  with  moral  cer- 
tainty. 1  Taylor,  Bv.  1 112;  Starkle,  Ev.  (4th  ed.) 
817.8651Greenl.By.l  18a;  Beg.  y.  White,  4  FOst.  ft 
F.  883,  per  Martin,  B, 

In  mere  dvll  disputes,  when  do  violation  of  the 
law  is  In  question,  and  no  legal  presumption  oper- 
ates in  favor  of  either  party,  the  preponderance  of 
probability,  due  regard  being  had  to  the  burden 
of  proof,  may  constitute  sufficient  ground  for  a 
verdict;  but  to  affix  on  any  person  the  stigma  of 
crime  requires  a  higher  degree  of  assurance,  and 
juries  will  not  be  justified  in  taking  such  a  step, 
except  on  evldenoe  which  excludes  from  their 
minds  all  reasonable  doubt.   It  has  sometimes  been 
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ft  is  diffloult  to  undentand  exactly  what  was'ln* 
tended,  and  which  Implied  that  the  truthful 
entry  of  a  fraudulent  tranaaotton  conatitutea  a 
falae  entry  within  the  meaning  of  the  atatute, 
waa  erroneoua. 

[No.  741.] 
Argued  Dee.  6,  7,  1894.      Jkeided  Marek  4. 

1896. 

FERHOR  to  the  District  Court  of  the 
Uoited  States  for  the  District  of  Indiana, 
to  review  a  Judgment  adjudging  Francis  ▲. 
Coffin  and  Percival  B.  Coffin  guilty  of  having 
aided  and  abetted  Theodore  r.  Haugbev,  as 
President  of  the  Indianapolis  National  Bank 
in  the  commission  of  misdemeanors  under 
XT.  8.  Rev.  But  section  5209.  relatinflr  to 
National  Banks,  by  willful  misapplication  of 
the  funds  of  the  bank,  makine  false  entries  in 
its  books,  etc.  Betereed,  and  eaee  remanded 
ieith  direetumejor  a  new  trial. 

Statement  by  Mr,  JueHee  White  t 
By  section  6209  of  the  Revised  Statutes,  re- 
lating to  National  Banks,  certain  acts  therein 
enumerated  are  made  misdemeanors  punish- 
able by  imprisonment  for  not  less  than  five 
nor  more  Uian  ten  years.  The  section  reads  as 
follows: 

*'  Every  president,  director,  cashier,  teller, 
clerk,  or  agent  of  any  association  who  em- 
bezzles, abstracts,  or  willfully  misapplies  any 
of  the  moneys,  funds,  or  credits  of  the  asso- 
ciation; or  who,  without  authority  from  the 
directors,  issues  or  puts  in  circulation  anv  of 
the  notes  of  the  association;  or  who,  without 


such  authority,  issues  or  pots  forth  any 
tificate  of  deposit,  draws  any  order  or  bill 
of  exchange,  makes  any  acceptance,  aasigBs 
any  note,  bond,  draft,  bill  of  exchange,  mort- 

Sge,  Judgment,  or  decree;  or  who  nukes  aay 
Ise  entry  in  any  book,  report,  or  statement 
of  the  association  with  intent  in  either  case  to 
injure  or  defraud  the  association  or  any  other 
company,  body  politic  or  corporate,  or  any 
individual  person,  or  to  deceive  any  officer  cnT 
the  association,  or  any  agent  appointed  to  ex* 
amine  the  affairs  of  any  such  associatioo;  and 
every  person  who  with  like  intent  aids  or  abcte 
anv  oificer,  clerk,  or  acent  in  any  violatioB  of 
this  section  shall  be  deemed  guuty  of  a  mil- 
demeanor,  and  shall  be  imprisoned  not  lest 
than  five  yeaia  nor  more  than  ten." 

The  indictment  in  this  case  was  found  on 
the  21st  of  December,  1893,  against  Theodore 
P.  Haughey,  who  had  been  president  of  the 
Indianapolis  National  Bank,  for  violations  of 
the  foregoing  section.  F.  A.  Coffin  and  Per- 
civ|d  B.  Coffin,  plaintiffs  in  error,  and  k»  8. 
Reed  were  charged  therein  with  having  aided 
apd  abetted  Hausbey  in  his  alleged  misde- 
meanors. The  indictment  is  prolix  and  redun- 
dant, and  it  is  difficult  *to  analyze  it  so  aa[4d4 
to  make  a  concise  statement  of  its  contenta.  It 
contains  fifty  counts,and  alleges  that  the  various 
offenses  enumerated  in  them  were  committed 
on  different  dates  between  January  1, 1801,  and 
July  20, 1898.  The  coimts  embnce  a  number 
of  acts  made  misdemeanors  by  the  statotc, 
and  the  charges  are  commingled  in  a  very  in- 
definite and  confusing  manner.  All  the  counts, 
however,  may  be  classified  as  followa: 


asserted  with  more  or  leaa  precision,  that  the  pre- 
sumption In  question  la  oonflned  to  the  orimlnal 
oourta.  beioff  there  specially  adopted  in  favor  of  life 
and  hberty,  and  as  a  safe  sruard  against  error  in 
ooDviotions  which  are  not  open  tb  revision*  but 
this  would  seem  to  be  a  mistake,  fitarkie.  By.  (4th 
cd.)  818;  1  OreenL  Ev.  1 18a;  Best,  Bv.  120;  Cooper 
V.  Blade,  6  H.  L.  Cas.  778,  per  Wllles,  J;  BtarUe, 
Bv.  (4th  ed.)  817, 865;  Magee  v.  Mark,  11  Ir.  C  L.  Bep. 
itt,  468.  per  Plgot,  a  B;  Best,  Bv.KO;  1  Oreenl.  Bv. 
flSo. 

The  role,  then,  is  reoogniaed  alike  \xj  an  tribu- 
nals, whether  dvil  or  criminal,  and  is  equally  ef- 
fective in  all  proceedings,  whether  the  question  of 
guilt  be  directly  or  incidentally  raised.  Best,  Bv. 
447:1  Taylor,  Bv.  1112. 

If  an  action  be  brought  against  an  insurance 
eompaoy  to  recover  a  loaa  Xnj  fire,  and  the  defend- 
anta  plead  that  the  plaintiff  willfully  burnt  down 
the  premlaea,  the  Jury,  before  they  find  a  verdict 
agaiuatthe  plaintiff  must  be  satlsfled  that  the  crime 
imputed  to  him  was  proved  by  as  clear  evideoce  as 
would  Justify  a  conviction  for  arson.  So  the  of- 
fence of  forgery  or  bigamy  must  be  establiahed  t^ 
the  aame  atrict  evidence,  whether  the  queatlon 
arlaea  in  a  penal  court  on  a  prosecution  for  any 
auoh  crime,  or  in  a  dvil  court  on  a  plea  of  Juatill- 
oatlon  to  a  libel.  Thurtell  v.  Beaumont,  1  Bing. 
880, 8  Moore,  612;Cbalmera  v.  ShackeU,  6  Oar.  A  P. 
47S,  per  Tlodal,  C  J;  WiUmett  v.  Harmer,  8  Oar.  k 
P.  6B6,  per  Ld.  Denman;  Neeley  v.  Look,  8  Oar.  k  P. 
688,  per  Tindall,  C.  J.:  Magee  v.  Mark,  U  Lr.  a  L. 
Bep.  448,  per  Fitxgerald,  B, 

8o  atrong  la  the  presumption  of  innocence,  that 
even  where  guilt  can  be  eatablisbed  only  by  prov- 
ing a  negative,  that  negative  must,  in  moat  cases 
to  which  no  special  statute  is  applicable,  be  proved, 
though  the  general  rule  of  law  devolves  the  bur- 
then of  proof  on  the  party  holding  the  affirmative. 
488 


wniiams  V.  Bast  India  On.  8  Bast,  188;  Cog  v. 
Hawkina,  10  Beat,  811;  Powell  v.  MUbom,  8  Wfla 
866;  Sissona  v.  Dixon,  6  Bam.  A  C  758. 

Questiooa  of  nicety  occasionally  arise  wbara  the 
preaumption  of  iooocence  la  met  by  some  oonator 
preaumption.  Middieton  v.  Bamed,  4  Bzch.  80: 
Beg.  V.  BJomaen.  1  Leigh  ft  a  545, 10  Oox,  74. 

Where  a  woman,  twelve  montha  after  her  hu^ 
band  (a  aoldler  on  foreign  service)  waa  laat  haard 
of,  married  a  aecond  husband,  by  whom  aba  had 
children  it  waa  held  that  the  court  of  quarter  aea- 
aiona,  upon  a  question  respecttog  the  aetUaneotof 
these  cbddren,  waa  JuatUled  in  preaomlng  that  the 
first  husband  was  dead  at  the  time  of  the  aeoood 
marriage,  though,  had  it  not  been  for  the  pre- 
aumption of  innocence,  that  of  the  oontiooasoe  of 
Ufe  would  have  prevailed.  Bex  v.  Twynlag.  8 
Bam.ft  Ald.886;  Beg.  v.  Jones, 88 1^  J. M. C 8i U 
Cox,  £84;  Beg.  v.  Lnmley,  L.  B.  1  0. 0. 186,  881^  J. 
M.a86,U  Oox,874:  Beg  v.  WUlahire.  L.  B. 6Q. R 
Dlv.  886, 60  L.  J.  M.  a  67, 14  Oox,  54L 

The  presumption  of  innocence  may  he  orar* 
thrown,  and  a  presumption  of  guUt  be  lalnd,  bg 
the  mlaooodnot  of  the  party  in  aupprrealng  or  d^ 
stroying  evidence,  which  he  ought  to  prodoco,  or 
to  which  the  other  party  Is  entitled.  The  Bmrtsc 
1  Dods.  AduL  480;  The  Plsarro,  U  D.  &  8  Wbeat, 
887  (4:  £86);  1  Kent,  Com.  18T;Da]ston  v.  Ooatawortk 
L  P.  Wms.  781;  Cowper  v.  Oowper,  S  P.  Wms.  TV 
Newcastle  v.  Kinderly,  8  Tea.  Jr.  868»  171;  Gtay  ▼. 
Haig,  80  Bear.  8U;  Annesley  v.  Ang^^sea,  IT  Bow. 
8t.  Tr.  1480. 

The  exercise  by  a  olient  of  his  undoabted  ilgM 
to  prevent  his  solicitor  from  discloaing  ooolldeoMal 
communications,  can  form  no  just  ground  for  ad- 
verse presumption  against  him.  Weotworth  f. 
IJoyd.88L.J.Cb.688. 

Though  the  general  presumptloo  of  law  li  la  f^ 
vor  of  innocence,  yet,  as  men  seldom  do  SDlawtal 


ISM. 


Ck>FF[N  V.  United  Statbs. 


484,485 


(1.)  Tbow  which  aver  willful  misapplica- 
doQ  of  the  fuDds  of  the  bank  at  a  sp«cified 
time,  in  a  precise  sam,  and  by  enumemted  and 
dildiictly  deeeribed  acta. 

(t.)  Tlioee  which,  although  definite  as  to 
dite  sod  aaiouDt,  are  indefinite  in  their  state* 
iMBt  of  the  precise  means  by  which  the  al- 
leged crimes  were  accomplish^. 

(1)  Those  which,  whilst  charging  a  willful 
miiapplication  of  the  funds  of  3ie  bank  for  a 
ilefloite  amount,  are  entirely  indefinite  as  to 
the  date  or  dates  upon  which  the  acts  took 
place,  and  also  fail  to  specify  the  particular 
Mti  by  whidi  the  wrong  was  accomplished. 

(1)  Those  which  charge  false  entries  in  the 
bodki  of  the  banlc 

(R.)  Those  which  charge  false  entries  in  certain 
offidal  statements  of  the  condition  of  the  bank 
made  to  the  Comptroller  of  the  Currency. 

Under  the  first  head — counts  which  are  defl- 
Bite  IS  to  time,  dates,  amounts,  and  methods 
-are  included  Nos.  1,  2,  8,  and  47.  The  first 
of  these  in  order  of  date — for  the  counts  are 
Dot  srran^d  chronologically  in  the  indictment 
^is  the  47th,  which  r^s  as  follows: 

"The  grand  jurors  aforesaid,  upon  their 
otths  aforesaid,  do  further  charge  and  present 
tbst  Theodore  P.  Haughey,  late  of  said  dis- 
trict, at  the  district  aforesaid,  on  to  wit,  the 
twenty-first  day  of  December,  in  the  year  of 
oar  Lord  one  thousand  eight  hundred  and 
ninety-two,  the  said  Theodore  P.  Haugbey 
then  and  there  being  president  of  a  certain 
nttional  banking  association,  then  and  there 
known  and  designated  as  the.  Indianapolis  Na- 
tional Bank«  in  the  city  of  Indianapolis,  in  the 


state  of  Indiana,  which  said  association  had  been 
heretofore  'created  and  organized  under[43ft 
the  laws  of  the  United  States  of  America,  and 
which  said  aasociation  was  then  and  there  car- 
rying on  a  bankinj^  business  in  the  city  of  Indi- 
auMpolts.state  of  fidiana,  did  then  and  tbere,by 
yirtue  of  his  said  office  as  president  of  said  bank, 
unlawfully,  feloniously  and  willfully  misapply 
the  moneys,  funds  and  credits  of  the  said  asso- 
ciation, which  were  then  and  there  un^er  his 
control,  with  intent  to  convert  the  same  to  the 
•use  of  the  Indianapolis  Cabinet  Company,  and 
to  other  persons,  to  the^rrand  Jurors  unknown, 
in  a  large  sum.  to  wit,  the  sum  of  six  thou- 
sand three  hundred  and  eighteen  dollars,  by 
then  and  there  causing  said  sum  to  Se  paid  out 
of  the  moneys,  funds  and  credits  of  said  as- 
sociation, upon  a  check  drawn  upon  said  as- 
sociation by  the  Indianapolis  Cabinet  Com- 
pany, which  check  was  then  and  there  cashed 
and  paid  out  of  the  moneys,  funds  and  credits 
of  said  association  aforesaid,  which  said  sum 
aforesaid,  and  no  part  thereof,  was  said  Indian- 
apolis Cabinet  Company  entitled  to  withdraw 
from  said  bank,  because  said  company  had  no 
funds  in  said  association  to  its  credit.  That 
said  Indianapolis  Cabinet  Company  was  then 
and  there  insolyent  as  the  said  Tneodore  P. 
Haugbey  then  and  there  well  knew,  whereby 
said  sum  became  lost  to  said  association;  that 
all  said  acts  as  aforesaid  were  done  with  in- 
tent to  injure  and  defraud  said  af^sociation. 
That  as  such  president  aforesaid,  the  said 
Theodore  P.  Haughey  was  entrusted  and 
cbareed  by  the  board  of  director?  of  said  na- 
tional banking  association  with  the  custody. 


Mts  wtth  lonooent  intentions,  the  law  presumes 
tbatanaot,  whfch  in  itself  is  nnlawfui,  has  been 
wrocgfoUy  intended,  ttU  the  contrary  appears. 
Bex  T.  Wood  fall,  6  Burr.  2M7;  King  v.  Harvey,  9 
finn.  4  Q.  S57:  'Reg.  t.  Wallace.  8  Ir.  C  L.  Rep.  88; 
Klof  T.  Crrevey,  1  Maule  ft  8. 278. 

In  aetione  for  damages  fonndod  on  wrooRS,  as 
for  a  maliolous  arrest,  a  malicious  prcseoutioo,  and 
the  like,  the  fact  tliat  the  defendant  has  bad  re- 
coarse  to  lagal  proceediogs  raises  a  prima  facie  in- 
fereoee  in  his  favor.  Mitchell  v.  Jenkins,  6  Barn,  ft 
Ad.6B8:  Port«  v.  Weston,  5  Bing.  N.  0,  716;  John- 
itone  V.  Satton,  1 T.  R  64ft. 

The  presomption  of  Innooenoe  does  not  apply  on 
an  application  for  a  writ  of  habeas  corpus  by  one 
beld  nnder  a  commitment.  State  v.  Jones,  28  L.  B. 
A.  SmilSK.  a  660. 

lo  crininal  trials,  the  party  accused  is  entitled  to 
the  beoettt  of  the  leirai  presumption  in  favor  of  in- 
Doceooe.  which,  in  doubtful  cases,  is  always  sufB- 
eieottotomthe  scale  in  bis  favor.  1  Stark.  Ev. 
ITB;  1  Ball,  P.  G.  800:  Giles  v.  State.  6  Ga.  276;  Coin. 
V.  Webster,  6  Cosh.  820, 68  Am.  Dea  711. 

Innooenoe  should  be  presumed,  until  the  case  iS 
proved  airainst  the  prisoner,  in  all  its  material  oir- 
CDOMtanoes.  beyond  any  reasonable  doubt.  8 
GieeQLBv.H28,8a 

Ttepremimptioo  of  innocence  arises  on  the  trial 
of  civil  oases,  when  tlie  grounds  of  recovery  or 
defeoae  involve  and  charge  the  oommission  of  a 
crime.  Stevenson  v.  Gunning,  64  Yt.  6QL 

The  presumption  of  law  is  in  favor  of  innocence 
and  against  fraud,  and  in  an  action  upon  a  policy 
of  ioiaranoe  the  plaintiff  is  not  bound  in  the  first 
ioetaooe  to  prove  the  truth  of  repreeentations  upon 
wUeh  the  policy  was  issued  and  which  formed  the 
btaii  of  the  oontraot,  but  the  burden  of  proof  is 
npoo  the  underwriter  to  establish  fraud  or  con- 
wahnent,  although  the  truth  of  tlie  representations 
IM  U.  8. 


or  the  disclosure  of  material  facts,  may  have  been 
a  condition  precedent  to  the  insurer^s  liability. 
Flske  V.  New  England  Marine  Ins.  Co.  16  Pick.  810; 
Leete  v.  Gresham  L.  Ins.  Soc.  16  Jur.  1161;  2  GreenL 
Ev.  1808. 

This  rule  was  held  to  be  satisfied  by  slight  evidence 
of  nondisclosure.  Cole  v.  Germania  F.  Ins.  Co.  88 
N.  T.86,42. 

The  rule  in  Stover  v.  People,  66  N.  Y.  815,  as  to 
the  presumption  of  guilt  arising  from  the  posses- 
sion of  stolen  property,— followed,  1884»  in  People  v* 
Bando,  8  Park.  Crim.  Rep.  886. 

The  rule  that  where  different  inferences  may  be 
drawn  from  the  same  state  of  circumstances,  it  is 
the  duty  of  the  court  to  presume  In  favor  of  inno- 
oence  rather  than  intentional  and  guilty  miscon- 
duct,—applied  to  an  action  for  damages  by  a  con- 
tractor for  the  false  and  fraudulent  representationa 
contained  in  the  plans  and  specifications  of  the  de- 
fendant's engineer.  Starr  v.  Peck,  1  Hill,  270; 
Shu  Its  V.  Headland,  86  N.  7.  466;  Guidet  v.  New 
York.  L.  B.  ft  W.  B.  Co.  9  N.  Y.  a  B.  26; 

The  rule  that  the  court  may  not  indulge  in  any 
piesumption  except  as  to  the  innocence  of  the  ac- 
cused, applies  not  only  to  prosecutions  distinctly 
criminal,  but  to  penal  actions,  as  an  action  under 
the  civil  damaore  act.  Blats  v.  Bohrbach,  6  L.  B.  A* 
660. 116  N.  Y.  460. 

Where  the  evidence  is  equally  oonsistent  with  in- 
nocence and  guilt,  the  former  interpretation  must 
be  given.    Fenno  v.  Hannan,  82  N.  Y.  S.  B.  760. 

The  absence  of  motive  for  the  oommission  of  a 
crime,  although  entitled  to  be  weighed  as  a  circum- 
stance, does  not  raise  the  presumption  of  inno- 
cence, or  necessarily  generate  a  reasonable  doul>t 
of  guilt    Salm  V.  State,  80  Ala.  66. 

The  presumption  of  the  innocence  of  a  person 
oliarged  with  a  criminal  offense  continues  through 
the  trial,  and  all  the  evidence  is  to  be  reconciled 
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charge  covered  by  the  disputed  exception  is  as 
follows: 

"I  do  not  wish  to  be  understood  as  meaninft 
that  the  intent  to  injure,  deceive,  or  defraud 
is  conclusively  established  by  the  simple  proof 
of  the  doing  of  the  prohibited  act  which  re- 
sults in  injury.  What  I  do  mean  is  this:  That 
when  the  prohibited  acts  are  knowingly  and 
intentionally  done  and  their  natural  ana  legiti- 
mate consequence  are  to  produce  injury  to  the 
bank  or  to  benefit  the  wrongdoer,  the  intent  to 
injure,  deceive,  or  defraud  is  thereby  suffld- 
entlv  established  to  cast  on  the  accused  the 
burden  of  showing  that  their  purpose  was  law- 
ful and  their  acts  legitimate." 

On  the  28th  day  of  Mav  the  jury  returned  a 
verdict  against  the  plaintiffs  in  error  of  guilty 
as  charged  on  all  the  counts  of  the  indict- 
ment After  an  ineffectual  motion  for  a  new 
trial,  which  restated  the  various  grounds  of 
objection  raised  to  the  admissibility  of  evidence 
under  the  indictment,  and  which  had  also 
been  urged  in  the  charges  which  had  been  re- 
quested and  refused,  the  defendants  moved  in 
arrest.  After  argument  upon  this  motion  the 
court  sustained  the  same  as  to  the  17th,  18tb, 
19th,  20th,  21st,  22d,  28d,  24th.  25th,  26th, 
27th,  28th.  29th,  80th,  81ft,  82d,  88d,  84th, 
85th,  and  86th  counts. 

This  reduced  the  indictment,  first,  to  those 
446]  counts  which  *were  specific  as  to  date, 
amount,  and  method;  second,  to  those  which, 
whilst  specific  in  amount  and  date,  were  not 
specific  as  to  method ;  third,to  four  counts,  Nos. 
18, 14,  15,  and  16  which  were  not  specific  as  to 
date  or  method,  leaving  in  addition  all  the 
counts  charging  false  entries  in  the  books  of 
the  bank.  The  errors  assigned  here  are 
seventy  eight  in  number,  and  cover  all  the  ob- 
jections which  were  made  to  the  rulings  of  the 
court  below  during  the  trial,  and  the  excep- 
tions based  on  char^  requested  and  refused, 
as  well  as  charges  given. 

Menn,  Wm.  H.  H.  Miller,  Ferdinand 
Winter  and  John  B.  Elam,  for  j^ntiffs  in 
error: 

The  court  erred  in  refusing  the  following 
instruction: 

The  law  presumes  that  persons  charged  with 
crime  are  innocent  until  they  are  proven  by 
competent  evidence  to  be  guiltv.  To  the  ben- 
efit of  this  presumption  the  defendants  are  all 
entitled,  and  this  presumption  stands  as  their 
sufficient  protection,  unless  it  has  been  removed 
by  evidence  proving  their  guilt  beyond  a  rea- 
sonable doubt 

Jone$  Y.  Qimpfon,  116  U.  &  615  (29:744); 
2  Thompson,  Trials,  §  2461;  Dentmore  v. 
BtaU,  67  Ind.  806,  88  Am.  Rep.  96;  Wright 
▼.  aUiU,  69  Ind.  165,  85  Am.  Rep.  213; 
BaUen  t.  State,  80  Ind.  894;  Kennedy  v.  State, 
107Ind.  144, 57  Am.  Rep.  99;  Sehuder  t.  BtaU, 
29  Ind.  894;  Hotrifee  v.  StaU,  9  Tex.  App.  814; 
McEhen  v.  State,  80  Ga.  869. 

The  instruction  as  to  the  shifting  of  the  bur- 
den of  proof  in  a  matter  of  this  kind  is  not 
sanctioned  hj  any  case  in  a  court  of  last  re- 
sort 

Chaffee  t.  United  Statee,  85  U.  8. 18  Wall. 
616  (21: 908);  Doty  t.  State,  7  BUckf.  427; 
8taU  V.  Five,  26  Me.  812;  Omi.  t.  MeKie,  1 
Gray,  61,  61  Am.  Dec.  410;  United  Statee  t. 
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Bahcock,  8  Dill.  621;  United  Statee  t.  Hinge, 
2  Curt  1;  United  Statee  v.  Armstrong,  2  Curt 
446;  Com.  v.  Webeter,  6  Cush.  296,  52  Am. 
Dec  711. 

The  burden  of  proof  is  upon  the  state 
throughout 

Bradley  r.  State,  81  Ind.  506;  MeDomoal  v. 
State,  88  Ind.  24;  Plake  v.  StaU,  121  Ind.  488; 
Trogdon  v.  StaU,  138  Ind.  1. 

In  a  prosecution  of  an  indictment  for  Ubel 
the  defendant,  who  relies  on  the  troth  and 
good  faith  as  a  justification  of  the  poblicatioo 
as  a  defense,  need  not  prove  or  offer  to  prove 
either  the  truth  or  the  good  faith  ■■  the  bar- 
den  is  upon  the  state. 

SlaU  V.  BuOk,  122  Ind.  42;  Stale  t.  BarOett, 
48  N.  H.  224,  80  Am.  Dec.  154;  State  v.  Jonee, 
50  N.  H.  869,  9  Am.  Rep.  242;  (TCtmnea  v. 
Peopie,  87  N.  T.  877,  41  Am.  Rep.  879. 

Mr.  Holmes  Conr»d»  Amietani  Atty. 
Qen,,  for  defendant  in  error: 

As  to  the  instruction  which  related  to  the 
presumption  of  innocence  of  the  defendants, 
while  the  court  did  not  employ  the  language 
of  this  instruction  in  its  charge,  or  refer  to 
this  presumption  of  innocence,  to  which  all 
accused  persons  are  entitled,  it  was  doubtlea 
because  under  the  evidence  in  this  case.  waA 
a  caution  to  the  trial  jury  was  unneceesary. 
Technically,  criminal  intent  must  appear  to 
the  exclusion  of  all  reasonable  doubt  as  an  es- 
sential element  in  every  crime.  But  it  is  too 
apparent  to  admit  of  debate  that  in  criminal 
proceedings  under  the  national  banking  act 
the  juries  are  more  concerned  in  the  ascertain- 
ment of  the  acts  done  or  omitted  to  be  does 
than  they  are  with  the  matter  of  intent  or  mo- 
tive; because  where  the  acts  are  done  tbef 
will  be  presumed  to  have  been  done  inteoUon- 
ally;  and  all  the  natural  and  reasonable  con- 
sequences of  them  will  be  presumed  to  haft 
been  intended. 

The  fact  of  a  bank  president  discounting?  a 
note,  unsecured,  of  an  insolvent  maker,  the 
want  of  a  security  and  the  insolvencr  beinfr  st 
the  time  known  to  the  president,  and  such  dis- 
count being  for  the  benefit  of  tlie  insolvest 
maker  and  to  the  injury  of  the  bank,  will  of 
itself  justify  a  jury  in  findins  that  the  act  was 
done  with  intent  to  defraua  the  bank.  Aad 
so  it  is,  that  throughout  the  charge  given  bf 
the  court  to  the  jury  they  are  cautioned  thai 
in  order  to  guilt  and  conviction  tliey  must  And 
the  presence  of  criminal  intention  on  the  part 
of  the  defendants.  And  this  of  itself  wss 
sufficient  in  this  case,  because  the  Jury  wsn 
thereby  instructed  that  untfl  such  criniasl 
intent  was  found  by  them  beyond  all  leasoa- 
able  doubt  the  defendants  could  not  be  fboad 
guilty. 

Mr.  Jvstiee  White  delivered  the  oplnkn  it 
the  court: 

Many  of  the  exceptions  taken  during  te 
trial  and  the  requests  to  charge  whi^  weft 
refused,  as  well  as  most  of  the  exceptions  te 
the  charge  as  given  relate  to  the  counts  of  te 
indictment  which  were  quashed  on  the  BoHoa 
in  arrest.  All  these  questions  are,  iJbenkn 
eliminated.  We  shall  hence  only  consider  thi 
matters  which  are  pertinent  to  the  lewajwlif 
counts,  and  shall  examine  flrrt  the  objectloas 
made  to  the  indictments  generally,  based  opoa 
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tbe  eontentioD  that  all  the  counts  fail  to  chnrpo 
ID  offence;  second,  the  exceptions  reserved  to 
raliogs  of  the  coart  during  the  trial,  the  effect 
(rf  wfich  is  to  assail  the  verdict  and  judgment 
witbont  reference  to  the  validitj  of  the  indict- 
ment. In  making  this  examination  we  shall 
eooceotrate  the  errors  complained  of  in  proper 
order,  thus  obviating  repetition— for  the  mut- 
ten  to  he  considered  are  all  reiterated  by  way 
of  objection  to  tbe  evidence,  of  exception  to 
the  refusal  to  charge  as  requested,  and  of  com- 
plaints of  the  charges  whicn  the  court  actually 
gtve. 

It  is  contended  that  no  offense  is  stated  against 
tbe  aiders  and  abettors,  because  in  none  of 
447]  the  counts  is  it  asserted  that  *they  were 
officers  of  the  bank  or  occupied  any  specific 
lelttion  to  the  bank  which  made  aiding  and 
tbetdng  possible.  The  language  of  the  slat- 
Qtefally  answers  this  contention.  It  provides 
tbtt  "every  president,  director,  cashier,  teller, 
deric,  or  agent  of  any  association,  who,"  etc, 
sod  adds,  after  dennini?  the  acts  which  are 
made  misdemeanors.  '*that  every  person  who 
with, like  intent  aids  and  abets," etc.  The 
phrase,  "every  person,"  is  manifestly  broader 
than  the  enumeration  made  in  the  first  portion 
of  tbe  statute.  In  other  words,  the  unambig- 
uous letter  of  the  law  is  that  every  president, 
director,  agent,  etc.,  who  commits  the  desig- 
nated offenses  shall  suffer  the  penalties  pro- 
vided; and  that  every  person  who  aids  or  abets 
iQch  officer,  etc.  The  argument  is  that  no  one 
but  an  ofllcer  or  an  agent  can  be  punished  as 
an  aider  and  abettor,  and  hence  that  every  per- 
100  who  aids  and  abets,  not  being  an  bfBcer, 
ifaall  go  unwbipped  of  justice.  To  adopt  tbe 
construction  contended  for  would  destroy  the 
letter  and  yiolate  the  spirit  of  the  law.  For 
tbe  letter  savs,  "every  person  who  aids  and 
abets,"  and  the  propostion  is  that  we  should 
make  it  say  every  officer  or  agent  who  aids  and 
abets.  The  spirit  and  purpose  of  the  statute 
is  to  punish  the  president,  cashier,  officer,  or 
ageot,  etc.,  and  likewise  to  punish  every  per- 
■OD  who  aids  and  abets.  Tbe  assertion  that 
ooe  who  is  not  an  officer  or  who  bears  no  offi 
cial  relation  to  the  bank  cannot,  in  the  nature 
of  things,  aid  or  abet  an  official  of  the  bank  in 
tbe  misapplication  of  its  funds,  is  an  argu- 
ment which,  if  sound,  should  be  addressed  to 
tbe  legislative  and  not  the  judicial  department. 
We  cannot  destroy  the  law  on  the  theory  that 
tbe  acts  which  it  forbids  cannot  be  committed. 
In  other  words,  the  construction  which  we  are 
isked  to  gl^e  does  not  deal  with  the  meaning 
of  tbe  statute,  but  simply  involves  the  claim 
that  it  is  impossible  to  prove  the  commission 
of  tbe  offense  defined  by  the  law.  The  ques 
tioQ  whether  the  proof  shows  tbe  commission 
of  an  offense  is  one  of  fact  and  not  of  law. 
Tbe  citation  made  from  United  States  y.  North- 
Mjr.  120  U.  8.  883  fSO:  6661,  is  not  apposite. 
True,  we  there  said:  "All  the  acts  charged 
tgahist  Fuller  could  only  be  committed  by  him 
b^  virtue  of  his  official  relation  to  the  bank,  and 
%48]  the  acts  charged  against  the  'defendant 
likewise  could  only  be  committed  by  him  in 
bis  official  capacity."  But  in  that  case  the  in- 
dictment itself  charged  Northway,  as  presi- 
dent and  agent,  with  aiding  and  abetting  Ful- 
ler, tbe  cashier  of  the  bank,  and  tbe  language 
Qnoted  referred  to  the  matter  under  considera- 
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tion,  and  hence  it  was  incidentally  stated  that 
tbe  proof  and  averment  must  correspond. 

Kor  is  the  contention  sound  that  the  partic- 
ular act  by  which  the  aiding  and  abetting  was 
cou8U!n mated  roust  be  specifically  set  out.  The 
^neral  rule  upon  this  subject  is  stated  in 
United  States  y.  Simmons,  96  U.  S.  860  [24: 
810]  as  follows:  **Nor  was  it  necessary,  as 
argued  b^  counsel  for  the  accused,  to  set  forth 
the  special  means  employed  to  effect  the  al- 
leged unlawful  procurement  It  is  laid  down 
as  a  general  rule  that  in  an  indictment  for  soli- 
citing or  inciting  to  the  commission  of  a  crime, 
or  for  aiding  or  assisting  in  the  commission  of 
it,  it  is  not  necessary  to  state  the  particulars  of 
the  incitement  or  solicitation,  or  of  the  aid  or 
assistance.  2  Wharton,  §^1281;  United  States 
y.  Gooding,  26  0.  S.  12  Wheat.  460  [6:  693]. 
The  form-books  give  tbe  indictment  substan- 
tially as  it  appears  here.  Bishop,  Forms,  § 
114,  p.  62.  I^othing  in  Evans  v.  United  States, 
158  U.  S.  608  [88:  889]  conflicts  with  these 
views.  In  that  case  tbe  Question  was  whether 
the  8th  count  stated  misapplication  of  the 
funds,  and  not  whether  the  particular  acts  by 
which  the  aiding  and  abetting  were  done 
were  necessary  to  be  set  out  in  the  indictment. 
On  the  contrary,  the  counts  there  held  good 
charged  the  aiuiDg  and  abetting  in  the  very 
language  found  in  the  indictment  in  hand, 
and  the  said  Evans  did  then  and  there  know- 
ingly and  unlawfully  aid  and  abet  the  said 
cashier  in  such  willful  misapplication  with 
intent  in  him,  the  said  Evans,  to  injure  and 
defraud,"  etc. 

2d.  It  is  said  that  all  the  counts  in  the  in- 
dictment are  bad,  because  it  is  not  charged  that 
the  aiders  and  abettors  knew  that  Haughcy 
was  president  of  the  bank  at  the  time  it  is  aver- 
red the  acts  were  committed.  The  argument 
is  this,  the  statute  says  that  every  person  who 
with  like  intent  aids  or  abets  any  officer,  etc, 
therefore  the  fact  that  the  aider  or  abettor  knew 
that  tbe  person  who  misapplied  the  funds  was 
*an  officer,  etc.,  must  be  speciflcially  [449 
charged.  Without  considering  the  legal  correct- 
ness of  this  proposition,  it  may  be  observed  that 
it  has  no  application  to  this  cause.  Each  and 
every  count  here  specifically  avers  that* 'the  said 
Theodore  P.  Haughey,  then  and  there  being 
president  of  tbe  bank,"  and  "then  and  there 
by  virtue  of  his  said  office  as  such  president  as 
aforesaid,"  "misapplied  the  funds,"  and  hav- 
ing thus  fully  averred  the  relation  of  Haughey 
to  the  bank,  and  the  commission  of  the  acts 
complained  of  in  his  official  capacity  with  in- 
tent to  defraud,  etc.,  the  counts  go  on  to  charge 
that  the  plaintiffs  in  error  did  unlawfully,  will- 
fully, feloniously,  knowingly,  and  with  intent 
to  defraud,  aid,  and  abet  the  "said  Haughey 
as  aforesaid."  The  words  "as  aforesaid 
clearly  relate  to  Haughey  in  the  capacity  in 
which  it  is  stated  that  he  committed  the  of- 
fense charged  against  him  In  the  body  of  the 
indictment,  mhout  entering  into  any  nice 
question  of  grammar,  or  undertaking  to  dis- 
cuss whether  the  word  "said"  before  Haughev's 
name  and  the  words  "as  aforesaid"  which  fol- 
low it  are  adverbial,  we  think  the  plain  and 
unmistakable  statement  of  tbe  indictment  as  a 
whole  is,  that  the  acts  charged  against  Haug- 
hey were  done  by  him  as  president  of  the  bank, 
and  that  the  aiding  and  abetting  was  also  know^ 
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charge  covered  by  the  disputed  exception  is  as 
follows: 

"I  do  not  wish  to  be  understood  as  meaninft 
that  the  intent  to  injure,  deceive,  or  defraud 
is  concludvely  established  by  the  simple  proof 
of  the  doing  of  the  prohibited  act  which  re- 
sults in  injury.  What  I  do  mean  is  this:  That 
when  the  prohibited  acts  are  knowingly  and 
intentionally  done  and  their  natural  ana  legiti- 
mate consequence  are  to  produce  injury  to  the 
bank  or  to  benefit  the  wrongdoer,  the  intent  to 
injure,  deceive,  or  defraud  is  thereby  suffid- 
entlv  established  to  cast  on  the  accused  the 
burden  of  showing  that  their  purpose  was  law- 
ful and  their  acts  legitimate." 

On  the  28th  day  of  May  the  jury  returned  a 
verdict  against  the  plaintiffs  in  error  of  guilty 
as  charged  on  all  the  counts  of  the  indict- 
ment After  an  ineffectual  motion  for  a  new 
trial,  which  restated  the  various  grounds  of 
objection  raised  to  the  admissibility  of  evidence 
under  the  indictment,  and  which  had  also 
been  urged  in  the  charges  which  had  been  re- 
quested and  refused,  the  defendants  moved  in 
arrest.  After  argument  upon  this  motion  the 
court  sustained  the  same  as  to  the  17th,  18th, 
19th,  20th,  21st,  22d.  23d,  24th.  25th,  26th, 
27th,  28th.  29tb,  80th,  81ft,  82d,  88d,  84th, 
85th,  and  86th  counts. 

This  reduced  the  indictment,  first,  to  those 
446]  counts  which  *were  specific  as  to  date, 
amount,  and  method;  seoood,  to  those  which, 
whilst  specific  in  amount  and  date,  were  not 
specific  as  to  method ;  third,to  four  counts,  Nos. 
18, 14,  15,  and  16  which  were  not  specific  as  to 
date  or  method,  leaving  in  addition  all  the 
counts  charging  false  entries  in  the  books  of 
the  bank.  The  errors  assigned  here  are 
seventy  eight  in  numl>er.  and  cover  all  the  ob- 
jections which  were  made  to  the  rulings  of  the 
court  below  during  the  trial,  and  the  excep- 
tions based  on  charges  requested  and  refused, 
as  well  as  charges  ^ven. 

Menn,  Wm.  H.  H.  Miller,  Ferdinand 
Winter  and  John  B,  Elam,  for  j^ntiffs  in 
error: 

The  court  erred  in  refusing  the  following 
instruction: 

The  law  presumes  that  persons  charged  with 
crime  are  innocent  until  they  are  proven  by 
competent  evidence  to  be  guiltv.  To  the  ben- 
efit of  this  presumption  the  defendants  are  all 
entitled,  and  this  presumption  stands  as  their 
sufilcient  protection,  unless  it  has  been  removed 
by  evidence  proving  their  guilt  beyond  a  rea- 
sonable doubt 

Jone$  V.  Qimpfon,  116  U.  &  615  (20:744); 
2  Thompson,  Trials,  §  2461;  Dentmore  v. 
BtaU,  67  Ind.  806«  88  Am.  Rep.  96;  Wright 
▼.  aUiU,  68  Ind.  165,  85  Am.  Rep.  213; 
BaUen  t.  State,  80  Ind.  894;  Kennedy  v.  StaU, 
107Ind.  144, 57  Am.  Rep.  99;  Sehuder  v.  8taU, 
29  Ind.  894;  Hotrifee  v.  StaU,  9  Tex.  App.  814; 
MeElwn  v.  8taU,  80  Ga.  869. 

The  instruction  as  to  the  shifting  of  the  bur- 
den of  proof  in  a  matter  of  this  kind  is  not 
sanctioned  hj  any  case  in  a  court  of  last  re- 
sort 

Chaffee  v.  Vnited  Statee,  85  U.  8.  18  Wall. 
616  (21: 908);  Doty  t.  State,  7  Blackf.  427; 
8taU  V.  Five,  26  Me.  812;  Oom.  t.  MeKie,  1 
Gray,  61,  61  Am.  Dec.  410;  United  Staia  t. 
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Bahcock,  8  Dill.  621;  United  Statee  v.  Mingm, 
2  Curt  1;  United  Statee  v.  Armetrong,  2  Curt 
446;  Com.  v.  Webster,  6  Cush.  296,  52  Am. 
Dec  711. 

The  burden  of  proof  is  upon  the  state 
throughout 

Bradley  v.  State,  81  Ind.  506;  MeDomgal  v. 
State,  88  Ind.  24;  Plake  v.  StaU,  121  Ind.  488; 
Trogdon  v.  StaU,  188  Ind.  1. 

In  a  prosecution  of  an  indictment  for  Ubel 
the  defendant,  who  relies  on  the  troth  and 
good  faith  as  a  justification  of  the  pobUcmtioD 
as  a  defense,  need  not  prove  or  offer  to  prov« 
either  the  troth  or  the  good  faith  ■■  the  bar- 
den  is  upon  the  state. 

SlaU  V.  BuOk,  122  Ind.  42;  Stale  t.  BarOett. 
48  N.  H.  224,  80  Am.  Dec.  154;  State  v.  Jonee, 
50  N.  H.  869,  9  Am.  Rep.  242;  (TCtmnea  v. 
People,  87  N.  T.  877,  41  Am.  Rep.  879. 

Mr.  Holmee  Connbd»  Amietani  Atty. 
Qen,,  for  defendant  in  error: 

As  to  the  instruction  which  related  to  the 
presumption  of  innocence  of  the  defendants, 
while  the  court  did  not  employ  the  language 
of  this  instruction  in  its  charge,  or  refer  to 
this  presumption  of  innocence,  to  which  all 
accused  persons  are  entitled,  it  was  doubtleai 
because  under  the  evidence  in  this  case.  waA 
a  caution  to  the  trial  jury  was  unnecessary. 
Technically,  criminal  intent  must  appear  to 
the  exclusion  of  all  reasonable  doutH  as  an  es- 
sential element  in  every  crime.  But  it  is  too 
apparent  to  admit  of  debate  that  in  criminal 
proceedings  under  the  national  banking  act 
the  juries  are  more  concerned  in  the  ascertain- 
ment of  the  acts  done  or  omitted  to  be  doos 
than  they  are  with  the  matter  of  intent  or  mo- 
tive; because  where  the  acts  are  done  thef 
will  be  presumed  to  have  been  done  inteotion- 
ally;  and  all  the  natural  and  reasonable  con- 
sequences of  them  will  be  presumed  to  haft 
been  intended. 

The  fact  of  a  bank  president  discounting?  a 
note,  unsecured,  of  an  insolvent  maker,  the 
want  of  a  security  and  the  insolvencr  heinfr  tt 
the  time  known  to  tbe  president,  and  such  dis> 
count  l>eing  for  the  benefit  of  the  insolveat 
maker  and  to  the  injury  of  the  bank,  will  of 
itself  justify  a  jury  in  findins  that  the  act  was 
done  with  intent  to  defraua  the  bank.  And 
so  it  is,  that  throughout  the  charge  given  bf 
the  court  to  the  jury  they  are  cautlooed  that 
in  order  to  guilt  and  conviction  tliey  moat  find 
the  presence  of  criminal  intention  on  the  part 
of  the  defendants.  And  this  of  itself  wm 
sufilcient  in  this  case,  l)ecauae  the  Jury  wm 
thereby  instructed  that  untfl  such  criniasl 
intent  was  found  by  them  l)eyond  all  ressoa- 
able  doubt  the  defendants  coiud  not  be  fooad 
guilty. 

Mr.  Juitiee  White  deUvered  Oie  opinkn  it 
the  court: 

Many  of  the  exceptions  taken  during  te 
trial  and  the  requests  to  charge  whl^  wefs 
refused,  as  well  as  most  of  tbe  exoeptioas  ts 
the  charge  as  given  relate  to  tbe  coants  of  te 
indictment  which  were  quashed  on  the  moHoa 
in  arrest  All  these  questions  are,  theRfon 
eliminated.  We  shall  hence  only  consider  tks 
matters  which  are  pertinent  to  tbe  lemaJwiif 
counts,  and  shall  examine  flrrt  the  objectloai 
made  to  the  indictments  generaUy,  based  opoa 
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the  ooDtenttoo  that  all  the  counts  fail  to  chnrpo 
ID  dfence;  secood,  the  exceptions  reserved  to 
rah'o^  of  the  court  during  the  trial,  the  effect 
of  wuch  is  to  assail  the  verdict  and  judgment 
witbcmt  reference  to  the  validitj  of  the  indict - 
ment.  In  naaking  this  examination  we  shall 
eoDceotrate  the  errors  complained  of  in  proper 
order,  thus  obviating  repetition— for  the  mut- 
ten  to  he  considered  are  all  reiterated  by  way 
of  objectioD  to  the  evidence,  of  exception  to 
tbe  refusal  to  charge  as  requested,  and  of  com- 
pluntsof  the  charges  which  the  court  actually 
give. 

It  is  contended  that  no  offense  is  stated  against 
the  aiders  and  abettors,  because  in  none  of 
447]  the  counts  is  it  asserted  that  *they  were 
officers  of  the  bank  or  occupied  any  specific 
relatioa  to  the  bank  which  made  aiding  and 
abetting  possible.  The  language  of  the  stat- 
ute f  ally  answers  this  contention.  It  provides 
that  "every  president,  director,  cashier,  teller, 
derk,  or  agent  of  any  association,  who,"  etc, 
tod  adds,  after  dennini?  the  acts  which  are 
made  misdemeanors.  '*that  every  person  who 
with. like  intent  aids  and  abets,"  etc.  The 
pbrue,  "every  person,"  is  manifestly  broader 
than  the  enumeration  made  in  the  first  portion 
of  the  statute.  In  other  words,  the  unambig- 
uous letter  of  the  law  is  that  every  president, 
director,  agent,  etc.,  who  commits  the  desig- 
nated offenses  shall  suffer  the  penalties  pro- 
vided; and  that  every  person  who  aids  or  abets 
nch  officer,  etc.  The  argument  is  that  no  one 
but  an  officer  or  an  agent  can  be  punished  as 
tn  aider  and  abettor,  and  hence  that  every  per- 
lOQ  who  aids  and  abets,  not  being  an  officer, 
ihall  go  un whipped  of  Justice.  To  adopt  the 
construction  contended  for  would  destroy  the 
letter  and  yiolate  the  spirit  of  the  law.  For 
tlie  letter  says,  "every  person  who  aids  and 
•bets."  and  the  propostion  is  that  we  should 
make  it  say  every  officer  or  agent  who  aids  and 
•bets.  The  spirit  and  purpose  of  the  statute 
is  to  punish  Uie  president,  cashier,  officer,  or 
agent,  etc..  and  likewise  to  punish  every  per- 
Km  who  adds  and  abets.  The  assertion  that 
one  who  is  not  an  officer  or  who  bears  no  offi 
dal  relation  to  the  bank  cannot,  in  the  nature 
of  things,  aid  or  abet  an  official  of  the  bank  in 
the  miiMipplication  of  its  funds,  is  an  argu- 
ment which,  if  sound,  should  be  addressed  to 
the  legislative  and  not  the  judicial  department. 
We  cannot  destroy  the  law  on  the  theory  that 
the  acts  which  it  forbids  cannot  be  committed. 
In  other  words,  the  construction  which  we  are 
asked  to  gi^e  does  not  deal  with  the  meaning 
of  the  statute,  but  simply  involves  the  claim 
that  it  is  impossible  to  prove  the  commission 
of  the  offense  defined  by  the  law.  The  ques 
tioQ  whether  the  proof  shows  the  commission 
of  an  offense  is  one  of  fact  and  not  of  law. 
The  citation  made  from  United  States  v.  North- 
«ajr.  120  U.  8.  883  fdO:  6661,  is  not  apposite. 
True,  we  there  said:  "All  the  acts  charged 
against  Fuller  could  only  be  committed  by  him 
by  virtue  of  his  official  relation  to  the  bank,  and 
MS]  the  acts  charged  against  the  ^defendant 
likewise  coidd  only  bo  committed  by  him  in 
his  official  capacity."  But  in  that  case  the  in 
dictment  itself  charged  Northway,  as  presi- 
dent and  agent,  with  aiding  and  abetting  Ful- 
ler, the  cashier  of  the  bank,  and  the  language 
<|noted  referred  to  the  matter  under  considera- 
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tion,  and  hence  it  was  incidentally  stated  that 
the  proof  and  averment  must  correspond. 

Kor  is  the  contention  sound  that  the  partic- 
ular act  by  wliicb  the  aiding  and  abetting  was 
cousuin mated  must  be  specifically  set  out.  The 
^neral  rule  upon  this  subject  is  stated  in 
United  States  v.  Simmons,  96  U.  S.  860  [24: 
810]  as  follows:  **Nor  was  it  necessary,  as 
argued  b^  counsel  for  the  accused,  to  set  forth 
the  special  means  employed  to  effect  the  al- 
leged unlawful  procurement  It  is  laid  down 
as  a  general  rule  that  in  an  indictment  for  soli- 
citing or  inciting  to  the  commission  of  a  crime, 
or  for  aiding  or  assisting  in  the  commission  of 
it,  it  is  not  necessary  to  state  the  particulars  of 
the  incitement  or  solicitation,  or  of  the  aid  or 
assistance.  2  Wharton.  §^1281;  UniUd  States 
v.  Gooding,  26  0.  S.  12  Wheat.  460  [6:  698]. 
The  form-books  give  the  indictment  substan- 
tially as  it  appears  here.  Bishop,  Forms,  § 
114,  p.  62.  I^othing  in  Evans  v.  United  States, 
158  U.  S.  608  [88:  889]  conflicts  with  these 
views.  In  that  case  the  question  was  whether 
the  8th  count  stated  misapplication  of  the 
funds,  and  not  whether  the  particular  acts  by 
which  the  aiding  and  abetting  were  done 
were  necessary  to  be  set  out  in  the  indictment. 
On  the  contrary,  the  counts  there  held  good 
charged  the  aiuing  and  abetting  in  the  very 
language  found  in  the  indictment  in  hand, 
and  the  said  Evans  did  then  and  there  know- 
ingly and  unlawfully  aid  and  abet  the  said 
cashier  in  such  willful  misapplication  with 
intent  in  him,  the  said  Evans,  to  injure  and 
defraud,"  etc. 

2d.  It  is  said  that  all  the  counts  in  the  in- 
dictment are  bad,  because  it  is  not  charged  that 
the  aiders  and  abettors  knew  that  Haughcy 
was  president  of  the  bank  at  the  time  it  is  aver- 
red the  acts  were  committed.  The  argument 
is  this,  the  statute  says  that  every  person  who 
with  like  intent  aids  or  abets  any  officer,  etc, 
therefore  the  fact  that  the  aider  or  abettor  knew 
that  the  person  who  misapplied  the  funds  was 
*an  officer,  etc.,  must  be  specificially  [449 
charged.  Without  considering  the  legal  correct- 
ness of  this  proposition,  it  may  be  observed  that 
it  has  no  application  to  this  cause.  Each  and 
every  count  hera  specifically  avers  that* 'the said 
Theodore  P.  Haughey,  then  and  there  being 
president  of  the  bank,"  and  "then  and  there 
by  virtue  of  his  said  office  as  such  president  as 
aforesaid."  ''misapplied  the  funds,"  and  hav- 
ing thus  fully  averred  the  relation  of  Haughey 
to  the  bank,  and  the  commission  of  the  acts 
complained  of  in  his  official  capacity  with  in- 
tent to  defraud,  etc.,  the  counts  go  on  to  charge 
that  the  plaintiffs  in  error  did  unlawfully,  will- 
fully, feloniously,  knowingly,  and  with  intent 
to  defraud,  aid,  and  abet  the  "said  Haughey 
as  aforesaid."  The  words  "as  aforesaid 
clearly  relate  to  Haughey  in  the  capacity  in 
which  it  is  stated  that  he  committed  the  of- 
fense charged  against  him  In  the  body  of  the 
indictment,  wlhout  entering  into  any  nics 
question  of  grammar,  or  undertaking  to  dis- 
cuss whether  the  word  "said"  before  Haughev's 
name  and  the  words  **as  aforesaid"  which  fol- 
low it  are  adverbial,  we  think  the  plain  and 
unmistakable  statement  of  the  indictment  as  a 
whole  is,  that  the  acts  charged  against  Haug- 
hey were  done  by  him  as  president  of  the  bank, 
and  that  the  aiding  and  abetting  was  also  know^ 
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charge  covered  by  the  disputed  exception  is  as 
follows: 

"I  do  not  wish  to  be  understood  as  meaninft 
that  the  intent  to  injure,  deceive,  or  defraud 
is  conclasively  established  by  the  simple  proof 
of  the  doing  of  the  prohibited  act  which  re- 
sults in  injury.  What  I  do  mean  is  this:  That 
when  the  prohibited  acts  are  knowingly  and 
intentionally  done  and  their  natural  ana  legiti- 
mate consequence  are  to  produce  injury  to  the 
bank  or  to  beneilt  the  wrongdoer,  the  intent  to 
injure,  deceive,  or  defraud  is  thereby  suffid- 
entlv  established  to  cast  on  the  accused  the 
burden  of  showing  that  their  purpose  was  law- 
ful and  their  acts  legitimate." 

On  the  28th  day  of  May  the  jury  returned  a 
verdict  against  the  plaintiffs  in  error  of  guilty 
as  charged  on  all  the  counts  of  the  indict- 
ment After  an  ineffectual  motion  for  a  new 
trial,  which  restated  the  various  grounds  of 
objection  raised  to  the  admissibility  of  evidence 
under  the  indictment,  and  which  had  also 
been  urged  in  the  charges  which  had  been  re- 
quested and  refused,  the  defendants  moved  in 
arrest  After  argument  upon  this  motion  the 
court  sustained  the  same  as  to  the  17th,  18th, 
19th,  20th,  21st,  22d.  28d,  24th.  25th,  26th, 
27th,  28th.  29th,  80th,  81ft,  82d,  88d,  84th, 
85th,  and  86th  counts. 

This  reduced  the  indictment,  first,  to  those 
446]  counts  which  *were  specific  as  to  date, 
amount,  and  method;  second,  to  those  which, 
whilst  specific  in  amount  and  date,  were  not 
specific  as  to  method ;  third,to  four  counts,  Nos. 
18, 14, 15,  and  16  which  were  not  specific  as  to 
date  or  method,  leaving  in  addition  all  the 
counts  charging  false  entries  in  the  books  of 
the  bank.  The  errors  assigned  here  are 
seventy  eight  in  numl>er,  and  cover  all  the  ob- 
jections which  were  made  to  the  rulings  of  the 
court  l)elow  during  the  trial,  and  the  excep- 
tions based  on  charges  requested  and  refused, 
as  weU  as  charges  given. 

Mewn.  Wm.  H.  H.  Millert  Ferdinand 
Winter  and  John  B.  Elam,  for  plaintiffs  in 
error: 

The  court  erred  in  refusing  the  following 
instruction: 

The  law  presumes  that  persons  charged  with 
crime  are  innocent  untU  they  are  proven  by 
competent  evidence  to  be  guiltv.  To  the  ben- 
efit of  this  presumption  the  defendants  are  all 
entitled,  and  this  presumption  stands  as  their 
sufficient  protection,  unless  it  has  been  removed 
by  evidence  proving  their  guilt  beyond  a  rea- 
sonable doubt 

Jone$  V.  Bimpfon,  116  U.  &  615  (29:744); 
2  Thompson,  Trials,  §  2461;  Dentmore  v. 
8taU,  67  Ind.  806,  88  Am.  Rep.  96;  Wright 
▼.  8taU,  69  Ind.  165,  85  Am.  Rep.  213; 
Batten  t.  8taU,  80  Ind.  894;  Kennedy  v.  8taU, 
107Ind.  144, 57  Am.  Rep.  99;  SehuOer  t.  BtaU, 
29  Ind.  894;  Holn,ei  v.  StaU,  9  Tex.  App.  814; 
MeElwn  v.  8taU,  80  Ga.  869. 

The  instruction  as  to  the  shifting  of  the  bur- 
den of  proof  in  a  matter  of  this  kind  is  not 
sanctioned  hj  any  case  in  a  court  of  last  re- 
sort 

Chaffee  t.  Vnited  Statee,  85  U.  8.  18  Wall. 
616  (21: 908);  Dcin  t.  State,  7  Blackf.  427; 
State  V.  Five,  26  Me.  812;  Com.  t.  McKie,  1 
Gray,  61,  61  Am.  Dec.  410;  United  Staia  t. 
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Bdbeoek,  8  Dill.  621;  United  Statea  ▼.  J/tn^ 
2  Curt  1;  United  States  v.  Armetrong,  2  Curt 
446;  Com.  v.  Webster,  6  Cush.  296,  52  Am. 
Dec  711. 

The  burden  of  proof  is  upon  the  state 
throughout 

Bradley  t.  State,  81  Ind.  506;  MeDomgal  t. 
StaU,  88  Ind.  24;  Plake  v.  StaU,  121  Ind.  488; 
Trogdon  t.  StaU,  188  Ind.  1. 

In  a  prosecution  of  an  indictment  for  libel 
the  defendant,  who  relies  on  the  troth  and 
good  faith  as  a  justification  of  the  publicetioD 
as  a  defense,  need  not  prove  or  offer  to  provt 
either  the  troth  or  the  good  faith  ■■  the  bar- 
den  is  upon  the  state. 

StaU  V.  Bush,  122  Ind.  42;  StaU  t.  BarOett, 
48  N.  H.  224,  80  Am.  Dec.  154;  State  v.  Jimes, 
50  N.  H.  869,  9  Am.  Rep.  242;  (TCtmnea  v. 
People,  87  N.T.  877,  41  Am.  Rep.  879. 

Mr.  Holmee  Conrad*  Amstani  Atty. 
Oen.,  for  defendant  in  error: 

As  to  the  instruction  which  related  to  the 
presumption  of  innocence  of  the  defendants, 
while  the  court  did  not  employ  the  language 
of  this  instruction  in  its  charge,  or  refer  to 
this  presumption  of  innocence,  to  which  all 
accused  persons  are  entitled,  il  was  doubtlea 
because  under  the  evidence  in  this  case,  such 
a  caution  to  the  trial  jury  was  unnecetsary. 
Technically,  criminal  intent  must  appear  to 
the  exclusion  of  all  reasonable  doutH  as  an  es- 
sential element  in  every  crime.  But  it  is  too 
apparent  to  admit  of  debate  thai  In  criminal 
proceedings  under  the  national  banking  act 
the  juries  are  more  concerned  in  the  ascertain- 
ment of  the  acts  done  or  omitted  to  be  doos 
than  they  are  with  the  matter  of  intent  or  mo- 
tive; because  where  the  acts  are  done  they 
will  be  presumed  to  have  been  done  inteotion- 
ally;  and  all  the  natural  and  reasonable  con- 
sequences of  them  will  be  presumed  to  haft 
been  intended. 

The  fact  of  a  bank  president  discounting  a 
note,  unsecured,  of  an  insolvent  maker,  the 
want  of  a  security  and  the  insolvencr  heinf:  at 
the  time  known  to  tbe  president,  and  such  dis- 
count being  for  the  benefit  of  tbe  insdlfeat 
maker  and  to  the  injury  of  the  bank,  will  of 
itself  justify  a  jury  in  findiuff  that  the  act  was 
done  with  intent  to  defraua  the  bank.  And 
so  it  is,  that  throughout  the  dbarge  given  bf 
the  court  to  the  jury  they  are  cautlcHied  that 
in  order  to  guilt  and  conviction  they  must  find 
the  presence  of  criminal  intention  on  tbe  part 
of  the  defendants.  And  this  of  itself  wm 
sufilcient  in  this  case,  because  tbe  Jury  wm 
thereby  instructed  thai  untfl  audi  criniasl 
intent  was  found  by  them  beyond  all  ressoa- 
able  doubt  the  defendants  could  nol  be  fooad 
guilty. 

Mr.  Justice  White  deUvered  Oie  oplnke  it 
the  court: 

Many  of  the  exceptions  taken  during  te 
trial  and  the  requests  to  charge  whi^  weft 
refused,  as  well  as  most  of  the  exoepttas  te 
the  charge  as  given  relate  to  tbe  counts  of  tki 
indictment  which  were  quashed  on  the  BoHoa 
in  arrest.  All  these  questions  are,  tbecefoif 
eliminated.  We  shall  hence  only  consider  tki 
matters  which  are  pertinent  to  the  lemaiB^ 
counts,  and  shall  examine  tint  the  objecttoas 
made  to  the  indictments  generally,  based  opca 
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the  eootentkm  that  all  the  counts  fail  to  chnrpo 
ID  offence;  second,  the  exceptions  reserved  to 
rah'D^  of  the  court  during  the  trial,  ttie  effect 
(rf  which  is  to  assail  the  verdict  and  Judf^meot 
witbont  reference  to  the  validity  of  the  indict- 
ment.  In  making  this  examination  we  shall 
eooceotrate  the  errors  complained  of  in  proper 
order,  thus  obviatinii^  repetition— for  the  mut- 
ters to  he  considered  are  all  reiterated  by  way 
of  objectioD  to  the  evidence,  of  exception  to 
tbe  refusal  to  charge  as  requested,  and  of  com- 
platntsof  the  charges  whicn  the  court  actually 
give. 

his  contended  that  do  offense  is  stated  against 
the  aiders  and  abettors,  because  in  none  of 
447]  the  counts  is  it  asserted  that  *they  were 
oflicers  of  the  bank  or  occupied  any  specific 
leUtlon  to  the  bank  which  made  aiding  and 
tl)etting  possible.  The  language  of  the  stat- 
ute fnlly  answers  this  contention.  It  provides 
that  ''every  president,  director,  cashier,  teller, 
deit,  or  agent  of  any  association,  who/'  etc, 
sod  adds,  after  dennini?  the  acts  which  are 
made  misdemeanors,  "that  every  person  who 
with.h'ke  intent  aids  and  abets,"  etc.  The 
phrase,  *'every  person,"  is  manifestly  broader 
tbtn  the  enumeration  made  in  the  first  portion 
of  the  statute.  In  other  words,  the  unambig- 
nona  letter  of  the  law  is  that  every  president, 
director,  agent,  etc.,  who  commits  the  desig- 
nated offenses  shall  suffer  the  penalties  pro- 
vided; and  that  every  person  who  aids  or  abets 
nch  officer,  etc.  The  argument  is  that  no  one 
but  an  officer  or  an  agent  can  be  punished  as 
an  aider  and  abettor,  and  hence  that  every  per- 
lOQ  who  aids  and  abets,  not  being  an  officer, 
aball  go  unwbipped  of  Justice.  To  adopt  the 
construction  contended  for  would  destroy  the 
letter  and  violate  the  spirit  of  the  law.  For 
the  letter  savs,  "every  person  who  aids  and 
abets,"  and  the  propostion  is  that  we  should 
make  it  say  every  officer  or  agent  who  aids  and 
abets.  The  spirit  and  purpose  of  the  statute 
is  to  punish  the  president,  cashier,  officer,  or 
agent,  etc..  and  likewise  to  punish  every  per- 
son who  adds  and  abets.  The  assertion  that 
one  who  is  not  an  officer  or  who  bears  no  offi 
cial  relation  to  the  bank  cannot,  in  the  nature 
of  things,  aid  or  abet  an  official  of  the  bank  in 
the  misapplication  of  its  funds,  is  an  argu- 
ment which,  if  sound,  should  be  addressed  to 
the  legislative  and  not  the  judicial  department. 
We  cannot  destroy  the  law  on  the  theory  that 
the  acts  which  it  forbids  cannot  be  committed. 
In  other  words,  the  construction  which  we  are 
asked  to  give  does  not  deal  with  the  meaning 
of  the  statute,  but  simply  involves  the  claim 
that  it  is  impossible  to  prove  the  commission 
of  the  offense  defined  by  the  law.  The  ques 
tioQ  whether  the  proof  shows  the  commission 
of  an  offense  is  one  of  fact  and  not  of  law. 
The  citation  made  from  United  States  v.  North- 
Mjr.  120  U.  8.  883  fdO:  6661,  is  not  apposite. 
True,  we  there  said:  "All  the  acts  charged 
against  Fuller  could  only  be  committed  by  him 
^  virtue  of  his  official  relation  to  the  bank,  and 
M8]  the  acts  charged  against  the  ^defendant 
likewise  could  only  be  committed  by  bim  in 
bis  official  capacity."  Bui  in  that  case  the  in 
dictment  itself  charged  Northway,  as  presi- 
dent and  agent,  with  aiding  and  abetting  Ful- 
ler, the  cashier  of  the  bank,  and  the  language 
qnoted  referred  to  the  matter  under  considera- 
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lion,  and  hence  it  was  Incidentally  stated  that 
the  proof  and  averment  must  correspond. 

Kor  is  the  contention  sound  that  the  partic- 
ular act  by  wliicb  the  aiding  and  abetting  was 
cousu!n  mated  roust  be  specifically  set  out.  The 
^neral  rule  upon  this  subject  is  stated  in 
United  States  v.  Simmons,  96  U.  S.  860  [24: 
810]  as  follows:  **Nor  was  it  necessary,  as 
argued  b^  counsel  for  the  accused,  to  set  forth 
the  special  means  employed  to  effect  the  al- 
leged unlawful  procurement  It  is  laid  down 
as  a  general  rule  that  in  an  indictment  for  soli- 
citing or  inciting  to  the  commission  of  a  crime, 
or  for  aiding  or  assisting  in  the  commission  or 
it,  it  is  not  necessary  to  state  the  particulars  of 
the  incitement  or  solicitation,  or  of  the  aid  or 
assistance.  2  Wharton.  §^1281;  UniUd  States 
v.  Gooding,  25  0.  S.  12  Wheat.  460  [6:  693]. 
The  form-books  give  the  indictment  substan- 
tially as  it  appears  here.  Bishop,  Forms,  § 
114,  p.  62.  I^othing  in  Evans  v.  United  States, 
158  U.  S.  608  [88:  889]  conflicts  with  these 
views.  In  that  case  the  Question  was  whether 
the  8th  count  stated  misapplication  of  the 
funds,  and  not  whether  the  particular  acts  by 
which  the  aiding  and  abetting  were  done 
were  necessary  to  be  set  out  in  the  indictment. 
On  the  contrary,  the  counts  there  held  good 
charged  the  aiding  and  abetting  in  the  very 
language  found  in  the  indictment  in  hand, 
and  the  said  Evans  did  then  and  there  know- 
ingly and  unlawfully  aid  and  abet  the  said 
cashier  in  such  willful  misapplication  with 
intent  in  him,  the  said  Evans,  to  injure  and 
defraud,"  etc. 

2d.  It  is  said  that  all  the  counts  in  the  in- 
dictment are  bad,  because  it  is  not  charged  that 
the  aiders  and  abettors  knew  that  Haugbcy 
was  president  of  the  bank  at  the  time  it  is  aver- 
red the  acts  were  committed.  The  argument 
is  this,  the  statute  says  that  every  person  who 
with  like  iotent  aids  or  abets  any  officer,  etc., 
therefore  the  fact  that  the  aider  or  abettor  knew 
that  the  person  who  misapplied  the  funds  was 
*an  officer,  etc.,  must  be  specificiallv  [449 
charged.  Without  considering  the  legal  correct- 
ness of  this  proposition,  it  may  be  observed  that 
it  has  no  application  to  this  cause.  Each  and 
every  count  here  specifically  avers  that* 'the  said 
Theodore  P.  Haughey,  then  and  there  being 
president  of  the  bank,"  and  "then  and  there 
by  virtue  of  his  said  office  as  such  president  as 
aforesaid,"  "misapplied  the  funds,"  and  hav- 
ing thus  fully  averred  the  relation  of  Haughey 
to  the  bank,  and  the  commission  of  the  acts 
complained  of  in  his  official  capacity  with  in- 
tent to  defraud,  etc.,  the  counts  go  on  to  charge 
that  the  plaintiffs  in  error  did  unlawfully,  will- 
fully, feloniously,  knowingly,  and  with  intent 
to  defraud,  aid,  and  abet  the  "said  Haughey 
as  aforesaid."  The  words  "as  afore<iaid 
clearly  relate  to  Haughey  in  the  capacity  in 
which  it  is  stated  that  he  committed  the  of- 
fense charged  against  him  In  the  iKxiy  of  the 
indictment,  mhout  entering  into  any  nice 
question  of  grammar,  or  undertaking  to  dis- 
cuss whether  the  word  "said"  before  Haughey 's 
name  and  the  words  "as  aforesaid"  which  fol- 
low it  are  adverbial,  we  think  the  plain  and 
unmistakable  statement  of  the  indictment  as  a 
whole  is,  that  the  acts  charged  against  Haug- 
hey were  done  by  him  as  president  of  the  bank, 
and  that  the  aiding  and  abetting  was  also  know^ 
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iDgly  done  by  assistlDe  bim  in  tbe  official  ca- 
pacity Id  wbicb  alone  U  iscbarged  tbat  be  mis- 
applied the  funds. 

8d.  It  ia  further  contended  that  all  the 
counts  of  the  indictment  except  the  first  are 
insufficient,  because  they  fail  to  aver  the  act- 
ual conversion  of  the  sum  misapplied  to  the 
use  of  any  particular  person.  This  proposition 
is  based  on  the  cases  of  United  States  v.  Brit- 
ton,  107  U.  8. 666J[27: 5241.  and  United  States  v. 
Northicay,  120  U.  8.  m  [30:  66(n.  In  the 
Britton  case  we  said,  "that  the  willful  misap- 
plication which  was  made  an  offense  by  this 
statute  means  %  misapplication  for  the  use, 
benefit,  or  gain  of  the  party  charged,  or  some 
other  person;  and  therefore  to  constitute  the 
offense  of  willful  misapplication  there  must  be 
tt  conversion  to  the  party's  own  use  or  to  the 
use  of  some  one  else  of  tbe  funds  of  the  as- 
sociation. This  essential  element  of  the  of- 
4541]  fense  is  not  averred  in  the  counts  *under 
consideration,  but  is  negative  by  the  aveiment 
that  the  shares  purchased  by  the  defendant 
were  held  by  him  in  trust  for  the  use  of  the 
association,  and  there  is  no  averment  of  a  con- 
version by  the  defendant  for  his  own  use  or  the 
use  of  any  other  person  of  the  funds  used  in 
purchasing  the  shares.  Tbe  counts,  therefore, 
charged  maladministration  of  the  affairs  of  the 
bank  rather  than  criminal  misapplication  of 
the  funds."  Bo  In  North  way's  case  we  said: 
"It  is  the  essence  of  the  crime  of  misapplica- 
tion that  there  should  be  conversion  of  the 
funds  to  the  use  of  the  defendant  or  some  other 
person  than  the  association."  The  various 
counts  of  the  indictment  here  are  all  substan- 
tially alike  In  stating  the  conversion.  We  take 
the  second  as  an  example.  The  charges  that 
Haughey,  being  president  of  the  Indianapolis 
Bank,  did  then  and  there  bv  virtue  of  his  of- 
fice as  president  of  said  bank  unlawfully,  fel- 
oniously, and  willfully  misapply  the  moneys, 
funds,  and  credits  of  the  bank,  with  intent  to 
convert  tbe  same  to  the  use  of  the  Indianapolis 
Cabinet  Company,  by  then  and  there  causing 
said  sum  to  be  paid  out  of  tbe  moneys,  funds, 
and  credits  of  the  bank,  upon  a  check  drawn 
upon  the  bank  by  the  Indianapolis  Cabinet 
Company,  which  check  was  then  and  there 
cashed  and  paid  out  of  the  funds  and  credit  of 
the  bank;  which  sum,  and  no  part  thereof,  was 
the  said  Indianapolis  Cabinet  Company  en- 
titled to  withdraw  from  the  bank,  because  said 
company  had  no  funds  in  the  bank,  and  that 
the  said  company  was  then  and  t^ere  insolvent, 
which  Haughey  then  and  there  well  knew, 
whereby  said  sum  became  lost  to  the  bank. 
This  clearly  states  the  misapplication  and  ac- 
tual conversion  of  the  money  by  the  methods 
described,  that  ia  to  say,  by  paying  it  out  of 
the  funds  of  tbe  bank  to  a  designated  person 
when  that  person  was  not  entitled  to  take  the 
funds,  and  that  owing  to  the  insolvency  of 
such  person  the  money  was  lost  to  tbe  bank. 
The  fact  that  the  count  charges  the  intent  to 
convert  money  to  the  use  of  the  Indianapolis 
Cabinet  Company  does  not  obliterate  the  clear 
statement  of  the  actual  conversion.  In  this  re 
451]  gard  the  count  is  clearer  and  'stronger 
than  that  held  sufficient  in  Evam  v.  United 
States,  168  U.  8.  608  [»8:  889]. 

4th.  Tbe  following  request  was  made  and 
refused: 
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"Each  of  the  forty-six  counts  of  this  indict* 
ment,  except  the  Ist,  tbe  40th,  the  41st»  and 
the  43d.  alleges  that  certain  fticts  tbereiD  re- 
ferred to  are  unknown  to  the  grand  jarv. 
Thus  the  2d.  8d,4th,  5th,  6th,7th,  8th.  9tb,  10th« 
11th,  and  12th  counts  each  aver  a  misapplies 
tion  of  the  funds  of  said  bank  by  said  Haughey 
with  intent  to  convert  tho  same  to  the  use  of 
the  Indianapolis  Cabinet  Company  and  to  other 
persons  to  the  grand  jury  unknown.  The 
averment  that  ^e  names  of  these  persons 
were  unknown  to  the  grand  jurors  is  a 
material  averment,  and  is  necessary  to  be 
proven  by  the  government  in  order  to  make 
out  its  case  in  each  of  said  counts,  becattae  in 
each  of  said  counts  the  charge  is  of  a  misap- 
plication of  a  single,  definite  fixed  sum  with 
an  intent  to  convert  the  aame  to  the  use,  noi 
merely  of  the  cabinet  company,  but  of  other 
persons.  If,  as  a  matter  of  fact,  no  evidence 
has  been  placed  before  you  showing  or  tend- 
ing to  show  that  the  names  of  such  per^ions 
were  unknown  to  the  grand  Jury,  then,  as  to 
these  counts,  the  government's  case  has  failed.* 

In  connection  with  this  ruiing  the  bill  of 
exceptions  states  that  there  was  no  evideoee 
whatever  on  the  subject  offered  by  either  side, 
and  nothing  to  indicate  that  there  ^  as  kno«l> 
edge  in  the  grand  jurors  of  the  matter  which 
the  indictment  declared  to  be  to  them  unknown. 
The  instruction  was  rightly  refused.     It  pra- 
supposes  that  where  there  u  an  averment  that 
a  person  or  matter  is  unknown  to  a  grand  joiy 
and  no  evidence  upon  the   sublet  of  so^ 
knowledge  is  offered  by  either  sloe,  aoqaiild 
must  follow,  while  the  true  rule  is  that  where 
nothing  appears  to  the  contrary,  the  verity  of 
the  averment  of  want  of  knowledge  in  the 
grand  jury  is  presumed.    Thus  it  was  said  ia 
Com.  V.   Thornton,  14  Gray,  48:  "Tbe  fact 
that  the  name  of  the  person  was  in  fact  known, 
must  appear  from  the  evidence  in  the  case.    It 
is  immaterial  whether  it  so  appears  from  tbe 
evidence  offered  by  the  government  or  that  of- 
fered by  the  defendant.    But  there  being  oo 
evidence  to  the  conttrary,  the  objection  that  tbe 
party  was  not  unknown  does  *not  arise. "[452 
And  previously,  in  Com,  v.  Sherman,  18  kUea, 
248,  the  court  observed:  '*It  is  always  opeo  to 
tbe  defendant  to  move  the  judge  before  wboa 
the  trial  is  had  to  order  the  prosecuting  attonwy 
to  give  a  more  particular  description,  io  tke 
nature  of  a  specification  or  bUl  of  particaUui. 
of  the  acts  on  which  he  intends  to  rely,  and  to 
suspend  the  trial  until  this  can  be  done:  sod 
such  an  order  will  be  made  whenever  it  s^ 
pears  to  be  necessary  to  enable  the  defendsBi 
to  meet  tbe  charge  against  bim,  or  to  avoid 
danger  of  Injustice.     Com.  t.  OiUs,  1  Gray, 
469;  Kino  v.  OurwHfd,  8  Ad.  St  El.  815;  Rose 
Crim.  Ev.  (6th  ed.)  178, 179,  490."    It  k  to  be 
observed  that  none  of  the  counts  as  to  which 
the  prosecution  was  called  upon  to  apedf  j  re^ 
main,  all  having  been  eliminated  by  tbe  sdka 
of  tbe  court  on  the  motion  in  arrest. 

This  concludes  the  examination  of  sH  tbe 
general  objections  to  the  indictment  wbkb  «e 
deem  it  necessary  to  oonsider,  and  briofe*  otto 
the  exceptions  taken  to  the  refusals  to  cbsrre, 
as  well  as  those  reserved  to  the  charges  seta- 
ally  given. 

The  44th  charge  asked  and  refused  wsi  m 
follows: 
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'The  Uw  presumes  tbat  persons  charged 
with  crime  are  ioDoceDt  uotil  they  are  proven 
by  competent  evidence  to  be  guiltj.  To  the 
benefit  of  this  presumption  the  defendants  are 
all  entitled,  and  this  presumption  stands  as 
their  sufficient  protection  unless  it  has  been  re- 
moved by  evidence  proving  their  guilt  beyond 
a  reasonable  doubt'' 

Although  the  court  refused  to  give  this 
charge,  it  yet  instructed  the  Jury  as  follows: 
'*  Before  you  can  find  any  one  of  the  defend- 
ants ffuilty  you  must  be  satisfied  of  his  guilt 
as  charged  In  some  of  the  counts  of  the  in- 
dictment beyond  a  reasonable  doubt."  And, 
again:  *' Yon  may  find  the  defendants  guilty 
OD  all  the  counts  of  the  indictment  if  you  are 
satisfied  that  beyond  a  reasonable  doubt  the 
evidence  Justifies  it.**  And  finallv,  stating  the 
matter  more  fully,  it  said:  ''To  Justify  you  in 
returning  a  verdict  of  guilty,  the  evidence 
must  be  of  such  a  character  as  to  satisfy  your 
judement  to  the  exclusion  of  every  reasonable 
doubt.  If,  therefore,  you  can  reconcile  the 
«vidence  with  any  reasonable  hypothesis  con- 
453]  sistent*with  the  defendants'  innocence, 
it  is  your  duly  to  do  so,  and  in  that  case  find  tbe 
defendants  not  guilty.  And  if,  after  weigh 
ing  all  the  proofs  nnd  looking  only  to  the 
proofs,  you  impartially  and  honestly  entertain 
the  belief  that  the  defendants  may  be  innocent 
of  the  ofTences  charged  against  them,  they  are 
entitled  to  the  benefit  of  that  doubt  and  you 
should  acquit  tbem.  It  is  not  meant  by  this 
that  the  proof  should  establish  their  guilt  to  an 
absolute  certainty,  but  merely  that  you  should 
not  convict  tbem  unless,  from  all  the  evidence, 
you  believe  the  defendants  are  guilty  beyond 
a  reasonable  doubt.  Speculative  notions  or 
possibilities  resting  upon  mere  conjecture,  not  1 
arising  or  deducible  from  the  proof,  or  the 
want  of  it,  should  not  be  confounded  with  a 
reasonnble  doubt.  A  doubt  suggested  by  the 
ingenuity  of  counsel,  or  by  vour  own  ingenuity, 
not  legitimately  warranted  by  the  evidence  or 
the  want  of  it,  or  one  bom  of  a  merciful  in* 
clination  to  permit  the  defendants  to  escape 
the  penalty  of  the  law,  or  one  prompted  bv 

Smpatby  for  them  or  those  connected  wltn 
em,  is  not  what  is  meant  by  a  reasonable 
doubt.  A  reasonable  doubt,  as  that  term  is 
employed  in  the  administration  of  the  criminal 
law,  is  an  honest,  substantial  misgiving,  gen- 
erated by  the  proof  or  want  of  it.  It  is  suoi  a 
state  of  the  proof  as  fails  to  convince  your 
Judgment  and  conscience  and  satisfy  vour  rea- 
son of  the  gpilt  of  the  accused.  If  the  whole 
evidence,  when  carefully  examined,  weighed, 
compared,  and  considered,  produces  in  your 
minds  a  settled  conviction  or  belief  of  the  de- 
fendants' guilt — such  an  abiding  conviction  as 
you  would  be  willing  to  act  upon  in  the  most 
weighty  and  important  affairs  of  your  own 
life— you  may  be  said  to  be  free  from  any 
reasonable  doubt,  and  should  find  a  ver- 
dict in  accordance  with  that  conviction  or 
belief." 

The  faot,  then,  is  that  whilst  the  court  re- 
fused to  instruct  as  to  the  presumption  of  In- 
nocence, it  instructed  fully  on  the  subject  of 
reasonable  doubt. 

•The  principle  that  there  la  a  presumption  of 
innocence  in  favor  of  the  accused  is  the  un- 
doubted law,  axiomatic  and  elementary,  and 
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its  enforcement  lies  at  the  foundation  of  the 
administration  of  our  criminal  law. 

*It  is  stated  as  unquestioned  in  the  text-[454 
books,  and  has  been  referred  to  as  a  matter  of 
course  in  the  decisions  of  this  court  and  in  the 
courts  of  the  several  states.  See  Taylor,  Evi- 
dence, chap.  5, 126, 127;  Wills,  Cir.  £v.  chap.  5, 
91;  Best,  Presumptions,  part  2,  chap.  1, 08,  64; 
chap.  8.  81-68;  Greenl.  Er.  part  V.,  g§  29, 
etc.;  11  Crim.  L.Mag.  8;  Whart.  Ev.  §  1244; 
Philips.  Ev.  8  Cowen  &  Hill's  Notes,  p.  289; 
Laienthal  v.  United  Statu,  97  U.  S.  287  [24: 
901];  Uopt  V.  Utah,  120  H.  S.  480  [80:  708]; 
0am.  V.  Web9ter,  5  Cush.  820,  58  Am.  Dec. 
711;  &aU  T.  BarOett,  48  N.  H.  224,  80  Am. 
Dec  154;  Alexander  v.  People,  96  HI.  96:  Peo- 
ofev.  Fairchiid,  48  Mich.  81:  l^ople  v.  Mil- 
lard, 58  Mich.  68;  Com.  v.  Whittaker,  181  Mass. 
224;  Blake  v.  State,  8  Tex.  App.  581;  Whar- 
ton V,  State,  78  Ala.  866;  StaU  v.  imette,  85 
Me.  81;  Moorer  v.  State,  44  Ala.  15. 

Greenleaf  traces  this  presumption  to  Deute- 
ronomy, and  quotes  Masnardiue  De  Ptobationi- 
hue  to  show  that  it  was  substantially  embodied 
in  the  laws  of  Sparta  and  Athena  **0n  Evi- 
dence." part  v.,  §  29  note.  Whether  Green- 
leaf  is  correct  or  not  in  this  view  there  can  be 
no  question  tbat  the  Roman  law  was  pervaded 
with  this  maxim  of  criminal  administration, 
as  the  following  extracts  ahow: 

"  Let  all  accusers  understand  that  they  are 
not  to  prefer  charges  unless  they  can  be  proven 
by  proper  witnesses  or  by  conclusive  docu- 
ments, or  by  circumstantial  evidence  which 
amounts  to  indubitable  proof  and  is  clearer 
than  day."    Code  L.  IV.,  T.  XX.  1, 1.  25. 

*' The  noble  ((fietM)  Trajan  wrote  to  Julius 
Frontonusthatno  man  should  be  condemned 
on  a  criminal  charge  in  his  absence,  because  it 
was  bettor  to  let  the  crime  of  a  guilty  person 

S>  unpunished  than  to  condemn  the  innocent." 
ig.  L  XLVUI.,  tit,  19.  1.  5. 

**In  all  cases  of  doubt,  the  moat  merciful 
construction  of  facts  should  be  preferred." 
Dig.  L.  L.tit.  XVIL.l  56. 

"In  criminal  cases  the  milder  constructirm 
shall  always  be  preserved."  Dig.  L.  L.  tit 
XVH,  I  155.  s  2. 

"  In  cases  of  doubt  It  is  no  less  Just  than  It 
is  safe  to  adopt  the  milder  construction,"  Dig. 
L.  L.  tit.  XVII..  L  192,  s.  1. 

*Ammianus  Marcellinus  relates  an  an-  [455 
ecdote  of  the  Emperor  Julian  which  illustrates 
the  enforcement  of  this  principle  In  the  Roman 
law.  Numerius,  the  governor  of  Narbonensls, 
was  on  trial  before  the  Emperor,  and,  contrary 
to  the  usage  in  criminal  cases,  the  trial  was 
public  ^merius  contented  himself  with 
denying  his  guilt,  and  there  was  not  suflScient 
proof  against  him.  His  adversary,  Del- 
phldius,  "a  passionate  man,"  seeing  that  the 
failure  of  the  accusation  was  inevitable,  could 
not  restrain  himself,  and  exclaimed,  "Oh,  illus- 
trious Cffisar  1  if  it  is  suflSclent  to  deny,  what 
hereafter  will  become  of  the  guilty  f  to  which 
Julian  replied,  "If  it  suffices  to  accuse,  what 
will  become  of  the  innocent?"  Berum  Oe$- 
tarum,  lib.  XVIII.,  c.  1.  The  rule  thus  found 
in  the  Roman  law,  was  along  with  many 
other  fundamental  and  humane  maxims  of 
that  system  preserved  for  mankind  by  the 
canon  law.  Jkeretum  Oratinnide  mimmp- 
tionibui,L.  II., T.  XXIH, c.  XIV.,  A.  D.  1198; 
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CcrpuB  Jurii  Canonid  Hispani  el  Indid.  R. 
P.  Miirillo  Velarde,  Tom.  1,  Z;.  IL  d.  140. 
Exactly  when  tbU  presumption  was  hi  precise 
words  stated  to  be  a  part  of  the  common  law 
is  ioTolved  in  doubt.  The  writer  Id  an  able 
article  in  the  North  American  Review,  Janu- 
ary, 1851,  tracing  the  genesis  of  the  principle, 
says  that  no  express  mention  of  the  presump- 
tion of  innocence  can  be  found  in  the  books  of 
the  common  law  earlier  than  the  date  of  Mc- 
Nally's  Evidence  (1802).  Whether  this  state- 
ment is  correct  Is  a  matter  of  no  moment,  for 
there  can  be  no  doubt  that,  if  the  principle 
had  not  found  formal  expression  in  the  common 
law  writers  at  an  earlier  date  yet  the  practice 
which  flowed  from  it  has  existed  in  the  com- 
mon law  from  the  earliest  time. 

Fortescue  sajs:  '*Who,  then,  In  England 
can  be  put  to  death  unjustly  for  any  crime? 
since  he  is  allowed  so  many  pleas  and  privileges 
in  favor  of  life;  none  but  his  neighbors, 
men  of  honest  and  good  repute,  against  whom 
he  can  have  no  prot>able  cause  of  exception, 
can  find  the  person  accused  guilty.  Indeed, 
one  would  much  rather  that  twenty  guilty 
persons  should  escape  thepuuishment  of  death 
than  that  one  innocent  person  should  be  con- 
demned and  suffer  capitally."  De  Laudibut 
Legum  Anglia,  Amos'  translation,  Cambridge, 
1825. 

456]  *Lord  Hale  (1678)  lays:  "In  some  cases 
presumptive  evidence  goes  far  to  pro?e  a  person 

guilty,  though  there  be  no  express  proof  of 
le  fact  to  he  committed  by  him,  but  then  it 
must  be  very  warilv  pressed,  for  It  is  better 
five  guilty  persons  should  escape  unpunished 
than  one  innocent  person  should  die.  2  Hale 
P.  C.  290.  He  further  observes:  "And  thus 
the  reasons  stand  on  both  sides,  and  though 
these  seem  to  be  stronger  than  the  former,  yet 
in  a  case  of  this  moment  it  is  safest  to  hold 
that  in  practice,  which  hath  least  doubt  and  dan- 
ger, quoddubitai,  nefacerU**  1  Hale.P.C.  24. 

Blackstone  (1753-1765)  maintains  that  "the 
law  holds  that  it  is  better  that  ten  guilty  per- 
sons escape  than  that  one  innocent  suffer.*^  2 
Bl.  Com.  c.  27,  margin  page  858,  adflnem. 

How  fully  the  presumption  of  innocence  had 
been  involved  as  a  principle  and  applied  at 
common  law  is  shown  in  MeKinUy'i  eate 
a817),  88  How  Bt.  Tr.  275.  506,  where  Lord 
Gillies  says:  "  It  it  impossible  to  look  at  It  [a 
treasonable  oath  which  it  was  alleged  that  Mc- 
Einlev  had  taken]  without  suspecting,  and 
thinking  it  probable,  it  imports  an  obligation 
to  commit  a  capital  crime.  That  has  been  and 
is  my  impression.  But  the  presumption  in 
favor  of  innocence  is  not  to  be  redargiied  by 
mere  suspicion.  I  am  sorry  to  see,  in  this  infor- 
mation, that  the  public  prosecutor  treats  this 
too  lightly;  he  seems  to  tiiink  that  the  law  en- 
tertains no  such  presumption  of  innocence.  I 
cannot  listen  to  this.  I  conceive  that  this  pre- 
sumption is  to  be  found  in  every  code  of  law 
which  has  reason,  and  religion,  and  humanitv, 
for  a  foundation.  It  is  a  maxim  which  ought 
to  be  inscribed  in  indelible  characters  in  the 
heart  of  every  Judge  and  lunrman;  and  I  was 
happy  to  hear  from  Lord  Hermand  he  is  in- 
clined to  give  full  effect  to  it.  To  overturn 
this,  there  mutt  be  legal  evidence  of  guilt, 
carrying  home  a  decree  of  conviction  short 
only  of  abaoluie  certainty." 
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It  is  well  settled  that  there  it  no  error  fai 
refusing  to  give  a  correct  charge  precisely  mm 
requested,    provided  the  instruction  actnallj 
given  fairly  covers  and  includes  the  iustructioo 
asked.    Flanden  ▼.  Ticeed,  88  U.  S.  16  Wall 
504  [21:889];  Chicago  dk  N.    W.  R   Co.    t. 
Whitton,  80  U.  8. 18  WaU.  270r20:  571].    Tbt 
contention  here  is  that,  inasmudi  as  the  chaive 
given  by  the  court  *on  the  subject  of  rea-  [457 
sonable  doubt  substantially  embodied  the  state- 
ment of  the  presumption  of  innocence,  there- 
fore the  court  was  justified  in   refusing  ia 
terms  to  mention  the  fatter.    This  presentt  the 
question  whether  the  charge  that  there  cannd 
be  a  conviction  unless  the  proof  showa  guilt 
beyond  a  reasonable  doubt,  so  entirelv  «»• 
bodies  the  statement  of  presumption  of  inno- 
cence as  to  justify  the  court  in  refusing,  whea 
requested,  to  inform  the  jury  concerning  the 
latter.    The  authorities  upon  this  (Question  are 
few  and  unsatisfactory.    In  Tfexas  it  hat  been 
held  that  it  is  the  duty  of  the  court  to  state  the 
presumption   of   innocence   along  with    the 
doctrine  of  reasonable  doubt,  even  though  no 
request  be  made  to  do  so.    Black  v.  SUiU^  1 
Tex.  App.  W^\Prie$muih  v.  8taU,  ITex.  A^ 
480;  McMuUen  v.  State,  5  Tex.  App.  577.     It 
is  doubtful,  however,  whether  the  rulings  {■ 
these  cases  were  not  based  upon  tlie  terms  of  a 
Texas  statute,  and  not  on  the  general  law.  In 
Indiana  it  has  been  held  error  to  refuse,  upoo 
request,  to  charge  the  presumption  of  inoo- 
cence,  even  though  it  be  clearly  stated  to  the 
jurv  that  convictfon  should  not  be  bad  unless 
guilt  be  proven  beyond  a  reasonable  doubt 
fA>ng  V.  State,  46  Ind.  582;  Line  v.  State,  51 
Ind.  175.    But  the  law  of  Indiana  contains  a 
similar  provision  to  that  of  Texas.    In  two 
Michigan  cases,  where  the  doctrine  of  leasoa* 
able  doubt  was  fully  and  fairly  stated,  but  no 
request  to  charge  the  presumption  of  innocence 
was  made,  it  was  held  that  the  failure  to  men- 
tion the  presumption  of  innocence  could  not  be 
assigned  for  error,  in  the  reviewing  court 
Peeple  v.  PUftter,  89  Mich.  858;  Poople  v.(?f«JNy, 
91  Mich  648.     But  in  the  same  sUte.  where  a 
request  to  charge  the  presumption  of  ionoceoce 
was  made  and  refused,  the  refusal  was  held 
erroneous,  although  the  doctrine  of  reasooab'e 
doubt  had  been  fully  given  to  the  jury.  I^epU 
V.  Maeard,  78  Mich.  15.      On  the  other  hand, 
in  Ohio  it  has  been  held  not  error  to  refute  to 
charge  the  presumption  of  innocence  when 
the  charge  actually  given  was:  '*that  the  law 
required  that  the  state  should  prove  the  ma- 
tenal  elements  of  the  crime  beyond  doubt* 
Morehead  v.  StaU,  84  Ohio  St.  2ll    It  n^ajr  bs 
that  the  paucity  of  the  authority  upoo  tbU  sub- 
ject results  from  the  *fact  that  the  pre-  [4«%8 
sumption  of  innocence  is  so  elementary  that  in- 
stances of  denial  to  charge  it  upon  request 
have  rarely  occurred.    Such  is  the  view  ex- 

Sre8.«ed  in  a  careful  article  in  the  Criminal  Lsw 
lai^azine  for  January,  1884.  vol.  11,  p.  S: 
*'The  practice  of  stating  this  principle  to  juries 
is  to  nearly  universal  Uiat  verv  few  casps  an 
found  where  error  has  been  assigned  upon  the 
failure  or  refusal  of  the  judge  so  to  do.^  B«l 
whatever  be  the  cause,  authorities  directly  s^ 
posite  are  few  and  conflicting,  and  hence  fi^ 
nish  no  decisive  solution  of  the  ooettloa, 
which  is  further  embarrassed  bj  the  fact  thil 
in  tome  few  cases  the  presumption  of  tan^ 
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eeooe  tnd  the  doctrine  of  reasonable  doubt  are 
Mcmioidy  treated  as  synonymous.  OgUtree  v. 
8m,  n  Ala.  693:  Moore  v.  State,  44  Ala.  15; 
PlupU  V,  Lenon,  79  GaL  625,  631.  In  these 
cues,  boweyer,  it  does  not  appear  that  any  di- 
rect qoestion  was  made  as  to  whether  the  pre- 
nmptioD  of  innocence  and  reasonable  doubt 
were  legally  equivalent,  the  language  used 
nmply  implying  that  one  was  practically  the 
nme  as  the  other,  both  having  been  stated  to 
the  jury. 

Some  of  the  text-books  also  in  the  same 
loose  way  implied  the  identity  6f  the  two. 
Stef^en  in  his  History  of  the  Criminal  Law 
tdls  us  that:  "The  presumption  of  innocence 
ii  otherwise  stated  by  saying  the  prisoner  is 
eotitled  to  the  benefit  of  every  reasonable 
doabt"  Yol.  1,  437.  So,  although  Best  in 
bis  work  on  Presumptions  has  fully  stated  the 
presumption  of  innocence,  yet  in  a  note  to 
Cbsmberlayne's  edition  of  that  author's  work 
00  Evidence  (Boston,  1888,  page  804,  note  a) 
it  is  asserted  tbat  no  such  presumption  obtains, 
tnd  tbat  "apparently  all  tbat  is  meant  by  the 
statement  thereof,  as  a  principle  of  law,  is  this 
'-H  a  man  be  accused  of  crime  be  must  be 
proved  guilty  beyond  reasonable  doubt." 

This  confusion  makes  it  necessary  to  consider 
the  distinction  between  the  presumption  of  in- 
Doceoce  ahd  reasonable  doubt  as  if  it  were  an 
ofiginal  question.  In  order  to  determine 
whether  de  two  are  the  equivalents  of  each 
other,  we  must  first  ascertain,  with  accuracy, 
ID  what  each  consists.  Now  the  presumption 
of  innocence  is  a  conclusion  drawn  by  the  law 
in  fivor  of  the  citizen,  by  virtue  whefeof,when 
450]  brought  to  trial  *upon  a  criminal  charge, 
be  must  be  acquitted,  unless  he  is  proven  tu  be 
guilty.  In  other  words,  this  presumption  is 
an  iostniment  of  proof  created  by  the  law  in 
favor  of  one  accused,  whereby  bis  innocence  is 
established  until  sufficient  evidence  is  intro- 
duced to  overcome  the  proof  which  the  law 
bss  created.  This  presumption  on  the  one 
band,  supplemented  by  any  other  evidence 
be  may  adduce,  and  the  evidence  against  him 
on  the  other,  constitute  the  elements  from 
which  the  legal  conclusion  of  his  guilt  or  in- 
ooceoce  is  to  be  drawn. 

Greenleaf  thus  states  the  doctrine:  '*As 
meo  do  not  generally  violate  the  penal  code, 
the  law  presumes  every  man  innocent;  but 
some  men  do  transgress  it,  and  therefore  evi- 
dence is  received  to  repeal  this  presumption. 
This  legal  presumption  of  innocence  is  to  be 
regarded  by  the  jury,  in  every  case,  as  matter 
fffmdenee,  to  the  benefit  oftohieh  the  party  is 
•ntitled,"    ("On  Evidence,"  Part  1.  §  84.) 

Wills  on  Circumstantial  Evidence  says:  "In 
the  iDvestifi;ation  and  estimate  of  criminatory 
e?idence  there  is  an  antecedent  prima  facie 
presumption  in  favor  of  the  innocence  of  the 
party  accused,  grounded  in  reason  and  justice, 
not  less  than  in  humanity,  and  recognized  in 
the  judicial  practice  of  all  civilized  nations; 
which  presumption  must  prevaU  until  it  be 
destroyed  by  such  an  overpowering  amount  of 
legal  evidence  ot  guilt  as  is  calculated  to  pro- 
duce the  opposite  belief."  Best  on  Presump- 
tions declares  the  presumption  of  innocence  to 
he  a  ''prestimptio  jurU,**  The  same  view  is 
tsken  in  the  article  in  the  Criminal  Law 
Hagazme  for  January,  1888,  to  which  we  have 
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already  referred.  It  says:  "This  presump* 
tion  is  in  the  nature  of  evidence  in  his  favor 
[t.  e,,  in  favor  of  the  accused  J,  and  a  knowl- 
edge of  it  should  be  communicated  to  the  jury. 
Accordingly,  it  is  the  duty  of  the  judge  in  all 
jurisdictious,  when  requested,  and  in  some 
when  not  requested,  to  explain  it  to  the  jury  in 
bis  charge.  The  usual  formula  in  which  this 
doctrine  Is  expressed,  is  that  every  man  is 
presumed  to  be  innocent  until  his  guilt  is  proved 
beyond  a  reasonable  doubt.  The  accused  is  en- 
titled, if  he  so  requests  it  ...  to  have  this 
rule  of  law  expounded  to  the  jury  in  this  or  in 
some  equivalent  form  of  expression." 

*The  fact  that  the  presumption  of  in-  [460 
nocence  is  recognized  as  a  presumption  of  law 
and  is  characterized  by  the  civilians  as  a  pre- 
sumptio  /um.demonstrHtes  that  it  is  evidence  in 
favor  of  the  accused.  For  in  all  systems  of  law 
legal  presumptions  are  treated  as  evidence  giv- 
ing rise  to  resulting  proof  tothe  full  extent  of 
their  le^al  eflScacy. 

Concluding  then,  that  the  presumption  of  in- 
nocence is  evidence  in  favor  of  the  accused 
introduced  by  the  law  in  his  behalf,  let  us  con- 
sider what  is  "reasonable  doubt."  It  is  of 
necessity  the  condition  of  mind  produced  by 
the  proof  resultiog  from  the  evidence  in  the 
cause.  It  is  a  result  of  the  proof,  not  the  proof 
itself;  whereas  the  presumption  of  innocence  is 
one  of  the  instruments  of  proof,  going  to  bring 
about  the  proof,  from  which  reasonable  doubt 
arises;  thus  one  is  a  cause,  the  other  an  effect. 
To  say  that  the  one  is  the  equivalent  of  the 
other  is  therefore  to  say  that  legal  evidence  can 
be  excluded  from  the  iury,  and  tbat  such  ex- 
clusion may  be  cured  by  instructing  them 
correctly  in  regard  to  the  method  by  which 
they  are  required  to  reach  their  conclusions 
upon  the  proof  actually  before  them.  In  other 
words,  that  the  exclusion  of  an  important  ele- 
ment of  proof  can  be  justified  by  correctly  in- 
structing as  to  the  proof  admitted.  The 
evolution  of  the  principal  of  the  presumption 
of  innocence  and  its  resultant,  the  doctrine  of 
reasonable  doubt,  makes  more  apparent  the 
correctness  of  these  views  and  indicates  the 
necessity  of  enforcing  the  one,  in  order  tbat 
the  other  may  continue  to  exist.  Whilst  Rome 
and  the  Mediaevalists  taught  that  wherever 
doubt  existed  in  a  criminal  case,  acquittal  must 
follow,  the  expounders  of  the  common  law, 
in  their  devotion  to  human  liberty  and  indi- 
vidual rights,  traced  this  doctrine  of  doubt  to 
its  true  origin,  the  presumption  of  innocence, 
and  rested  it  upon  this  enduring  basis.  The 
inevitable  tendency  to  obscure  the  result  of  a 
truth,  when  the  truth  itself  is  forgotten  or 
ignored,  admonishes  tbat  the  protection  of  so 
vital  and  fundamental  a  priociple  as  the 
presumption  of  innocence  be  not  denied,  when 
requested,  to  any  one  accused  of  crime.  The 
importance  of  the  distinction  between  the  two 
is  peculiarly  emphasized  here,  for  after  bavins 
declined  to*instruct  the  jury  as  to  the  pre  [461 
sumption  of  innocence,  the  court  said:  *'If  after 
weighing  all  the  proofs  and  looking  only  to  the 
proofs,  you  impartially  and  honestly  entertain 
the  belief,''  etc.  Whether  thus  confining  them 
to  "the  proofs"  and  only  to  the  proofs  would 
have  been  error  if  the  jury  had  been  instructed 
that  the  presumption  of  innocence  was  a  part 
of  the  legal  proof,  need  not  be  considered. 
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since  it  Is  dear  that  the  failure  to  iDstnictthem 
in  regard  to  it  excluded  from  their  miods  a 
portion  of  the  proof  created  by  law,  and  which 
they  were  bound  to  consider.  '  'The  proofs  and 
the  proofs  only"  confined  them  to  those  matters 
which  were  admitted  to  their  consideration  by 
the  court,  and  among  these  elements  of  proof 
the  court  expressly  refused  to  include  the  pre- 
sumption of  innocence,  to  which  the  accused 
was  entitled,  and  the  benefit  whereof  both  the 
court  and  the  Jury  were  bound  to  extend  him. 

In  addition,  we  think  the  22d  exception  to 
the  rulings  of  the  court  was  well  taken.  The 
error  contained  in  the  charge,  which  said  sub- 
stantially that  the  burden  or  proof  had  shifted 
under  the  circumstances  of  the  case  and  that 
therefore  it  was  incumbent  on  the  accused  to 
show  Uie  lawfulness  of  their  acts  was  not 
merely  verbal,  but  was  fundamental,  especially 
when  considered  in  connection  with  the  failure 
to  state  the  presumption  of  innocence. 

There  are  other  objections  specifically  raised 
to  certain  particular  counts  in  the  indictment 
which  we  do  not  deem  it  necessary  to  elabor* 
ately  examine,  but  to  which  the  condition  of 
the  case  compels  us  to  briefly  allude.  Thus, 
the  first  count  charges  the  receipt  and  placing 
to  the  credit  of  the  Indianapolis  Cabinet  Com- 
pany a  bill  of  exchange  amounting  to  a  cer- 
tain number  of  pounds  sterling,  followed  by 
the  averment  that  the  company  thereupon 
drew  its  check  for  said  amount.  It  is  contended 
that  the  check  offered  to  show  the  payment  of 
this  money  was  for  dollars  and  not  for  pounds 
sterling,  and.  therefore,  there  was  a  variance 
between  the  indictment  and  the  proof.  This 
contention,  we  think,  is  without  merit.  The 
count  charged  the  misapplication  of  the  sum  of 
$5802.84,  and  averred  that  the  misapplication 
462]  was  'effected  by  taking  the  bill  of  ex- 
change and  paving  out  that  amount;  in  other 
words,  the  whole  con  text,  we  think,  makes  plain 
the  charge  that  the  sum  which  it  avers  to  have 
been  misapplied  was  credited  as  the  result  of 
taking  the  bill  of  exchange,  and  that  it  was 
this  sum  which  was  paid  out  upon  the  check 
of  the  cabinet  company.  Of  course  it  is  imma- 
terial at  what  rate  or  by  what  rule  the  pounds 
sterling  were  converted  into  current  money. 
The  sum  of  the  misapplication  was  the  amount 
stated  as  credited  in  consequence  of  having 
taken  the  bill  of  sterling  exchange. 

On  the  subject  of  the  counts  coverine  the 
charge  of  false  entries  in  the  books  of  the 
bank  the  following  requests  were  made  and 
refused: 

"No.  18.  In  considering  the  false  entry 
charges  in  the  indictment,  it  is  necessary  that 
you  should  know  what  constitutes  a  false  en- 
try. The  books  of  account  of  a  iMtnk  are  kept 
for  the  purpose  of  accurately  and  truly  record- 
ing the  financial  transactions  of  the  mink.  An 
entry  upon  the  books  of  the  bank  of  some  al- 
leged transactions  which  never  occurred,  or  of 
a  transaction  which  did  occur,  but  which  is 
falsely  recorded,  would  be  a  false  entry.  But 
any  entry  in  which  that  which  has  been  done 
by  the  ofl9cers  or  aeents  of  the  bank  is  cor- 
rectly set  forth  in  detail  is  not  a  false  entry. 
If,  therefore,  you  find  from  the  evidence,  for 
instance,  with  reference  to  the  alleged  false 
entry  in  the  40th  count,  that  the  bank  had  act- 
ually given  to  the  cabinet  company  the  credit 
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for  $44,000  upon  the  paper  presented  t^  tbt 
cabinet  company,  and  had  autborixed  aaid 
cabinet  company  to  make  its  checks  agaiost 
said  credit,  and  that  said  entry  was  made  upon 
the  books  rimply  as  a  truthful  lecord  of  that 
which  had  been  done,  then  the  same  was  not  a 
false  entry  but  was  and  is  a  true  entry,  acd 
the  indictment,  so  far  as  baaed  upon  suc^  en- 
try, cannot  be  sustained. 

**No.  19.  If  Mr.  Haughey  as  president  of 
the  bank,  received  from  the  cabinet  company 
drafts,  bills,  or  notes,  which,  by  reason  of  the 
insolvency  of  the  parties,  or  for  any  other  rea- 
son ought  not  to  have  been  received,  and  gave 
to  said  cabinet  company  credit  therefor,  and 
afterwards  caused  *an  entry  of  such  cred-[403 
it  to  be  made  upon  the  books  of  the  bank,  then 
whatever  wrong  was  done  in  the  matter  bj 
Mr.  Haughey  was  not  in  causing  such  entry  to 
be  made,  but  was,  further  back,  in  receiving 
the  paper  and  giving  the  credit.  Not  to  have 
made  the  entry  would  have  been  to  commit 
another  wrong,  since  it  was  his  duty  as  presi- 
dent of  the  bank  to  see  that  the  books  abooM 
speak  the  exact  truth  as  to  that  which  be  bad 
caused  to  be  done,  and,  however  wrongful  msy 
have  been  his  previous  acts,  the  making  of  an 
exact  and  truthful  record  of  the  same  in  the 
books  of  the  bank  was  and  could  be  no  crime 
under  this  statute." 

Whilst  we  consider  the  charges  adced  wen 
in  some  respects  unsoimd,  yet  the  exception  n- 
served  to  the  charge  actually  given  by  the 
court  was  well  taken,  because  thercia  the 
questions  of  misapplication  and  of  false  entries 
are  interblended  in  such  a  way  that  It  is  diffl- 
cult  to  understand  exactly  what  was  intended. 
We  think  the  language  used  must  have  tended 
to  confuse  the  Jury  and  leave  upon  their  minds 
the  impression  that  if  the  transaction  repiv- 
sented  hv  the  entry  actually  occurred,  but 
amounted  to  a  misapplication,  then  its  entrj 
exactly  as  it  occurr^  constituted  "a  fabe  en- 
try;" in  other  words,  that  an  entry  wookl  bs 
false,  though  it  faithfully  described  an  actosl 
occurrence,  unless  the  transaction  which  it 
represented  involved  full  and  fair  value  for 
the  bank*  The  thought  thus  con  veyed  implied 
that  the  truthful  entir  of  a  fraudulent  tm- 
saction  constitutes  a  false  entir  within  tbe 
meaning  of  the  statute.  We  think  it  k  clear 
that  the  making  of  a  false  entiy  is  a  ooooela 
offense  which  is  not  committed  where  te 
transaction  entered  actually  took  place,  aad  h 
entered  exactly  as  it  occurred. 

Judgment  reversed  and  eaee  rmiwndei  wiA  it 
rectioM  to  grant  a  new  trial. 


BANNON  A  MULEEY,  Plf^,  in  Arr..[4M 

e. 

UNITED  8TATBS. 
(See  8.  a  Beporter%  ad.  46MIU 
IndtctmetU^fdany^-aei  ef  eo^mpinier. 

1.   Where  the  offense  is  created  bvacatnta,  aad  *• 
statute  does  not  use  the  word  ^ekwlouily** 
word  need  not  be  put  Into  the  IndSotmeot. 

Z»  Beoause  tbe  pantohmeni  aHlzed  to  an 


VoTm.—At  to  eonetrucUon  ef  ttaimU.  aeooMimU 
purpom  for  whieh  it  wa$  pn wicf ,  eae  note  to  Uallii 
States  V.  Saunders,  tt:  781 


tm. 


Basnon  y.  Unitico  States. 


464-466 


lifluiMNM,  the  offense  itself  It  not  thereby  raised 
to  tlie  trade  of  felony  In  tbe  absence  of  a  statute 
deflntoir  ^felony**  tbe  word  is  used  to  desiir pate 
iodi  lertoas  offenses  as  were  formerly  punish- 
able 1^  death,  or  by  forfeiture  of  the  lands  or 
foods  of  the  offender. 

t  An  indtetment  under  U.  8.  Ber.  Stat.  I  6440, 
■ost  cbazice  the  oonspiraoy  aflrainst  all  the  def  eod- 
SDti,  but  any  overt  acts  in  furtherance  of  the 
eoQ^ktracy  may  be  charged  only  affainst  those 
who  committed  them. 

i  After  prima  facie  eyidenoe  of  an  unlawful 
oombinatloa  has  been  introduced,  the  act  of 
any  one  of  tbe  oo^conspirators  in  furtherance 
cf  soch  combination  may  be  properly  given  in 
efidence  against  all. 

[No.  807.1 
Jfgued  Jan.  tS,  1896,    Decided  March  4, 1896. 

ERROR  to  tbe  District  Court  of  the  United 
States  for  tbe  District  of  Oregon,  to  review 
t  judgment  of  conviction  of  P.  J.  Bannonand 
C.  J.  Jiolkey,  for  a  conspiracy  to  commit  an 
offense  against  tbe  United  titates  in  aiding  and 
•betting  tbe  landing  therein  of  Chinese  labor- 
ers in  violation  of  the  Exclusion  Act,  etc. 

Statement  by  Mr,  Justice  Brown: 
This  was  a  writ  of  error  to  review  a  convic- 
tion of  tbe  plaintiffs  in  error,  who  were  Jointly 
indicted  with  twenty  five  others,  for  a  con- 
spiracy '*to  commit  an  offense  against  tbe 
United  States,"  in  aiding  and  abbetting  tbe 
IsDdiug  in  tbe  United  States  of  Chinese  labor- 
ers  in  violation  of  tbe  exclusion  Act,  by  fur- 
nishing such  laborers  false,  fraudulent,  and 
pretended  evidences  of  identification  and  by 
tx)unselHng,  advising,  and  directing  said  labor- 
ers and  furnishing  toem  information  and  ad- 
▼ice  touching  the  questions  liable  to  be  a<tked 
them  upon  their  application  for  permission  to 
Itad,  and  by  various  other  means  to  tbe  grand 
faj  unknown.  The  times,  places,  manner, 
tod  means  of  such  conspiracy  are  set  forth  in 
the  indictment 

Most  of  the  defendants  were  arrested  on  the 
day  (he  indictment  was  filed,  and  demurred  to 
tbe  same  for  failing  to  set  forth  facts  sufficient 
to  constitute  an  offense  against  the  laws  of  tbe 
United  States.  The  demurrer  being  overruled, 
tbe  trial  proceeded  against  twenty  of  tbe  de- 
fendants, and  was  concluded  by  a  verdict  find- 
ing tbe  plaintiffs  in  error,  together  with  one 
Dunbar,  guilty  as  charged  in  tbe  indictment. 
The  others  were  acquitted,  except  two,  as  to 
465]wbom  tbe  Jury  were  *unable  to  agree. 
The  usual  motions  for  a  new  trial  having  been 
was  made  and  overruled, plaintiff  in  error  Mulk- 
«7  sentenced  to  pay  a  fine  of  $5000,  and  to  be 
imprisoned  for  one  ^ear.  and  Bennon  was  also 
•entenced  to  imprisonment  for  six  months. 
Whereupon  they  sued  oat  this  writ  of  error. 

ifotrt.  A«  B.  Browne,  B.  F.  Dowell  and 

A.  7.  Britton,  for  plaintiffs  in  error: 
The  indictment  is  fatally  defective  in  failing 

to  aver  that  plaintiff  in  error  Mulkey,  f elonf- 

00^  conspired. 
United  SlaUe  v.  Laneaeter,  3  McLean,  481; 

United  8tnte$  v.  Pre$cott,  2  Biss.  825;  United 

Btatet  V.  Shepherd,  1  Hughes,  520. 
Tbe  indictment  is  fatally  defective  In  that  it 

does  not  diarge  that  plaintiff  in  error  Mulkey 

U6  U.  S. 


committed  any  act  which  connects  bim  with 
tbe  alleged  conspiracy. 

United  States  v.  Cook.  84  U.  8. 17  Wall.  168 
(21:  588);  Be  Greene,  52  Fed.  Rep.  104; 
United  States  T.  Oruikshank,  92  U.  S  542  (28: 
588;  Bwns  v.  United  States,  158  U.  S.  584  '88: 
880):  United  States  v.  Britton,  108 199  (27: 698); 
Be  Benson,  58  Fed.  Rep.  962;  Pettibone  v. 
United  States,  148  U.  S.  197(87:  419):  United 
States  V.  Beid,  53  U.  8.  12  How.  861  (18: 1028). 

Mr,  'H,o\m»mConrm^Assistant  Atty.  Oen., 
for  defendant  in  error. 

Mr,  Justice  Brown  delivered  the  opinion  of 
tbe  rourt: 

This  case  is  before  us  upon  certain  assign- 
ments of  error,  the  principal  ones  of  which  re- 
late to  the  sufficiency  of  the  indictment. 

1.  The  indictment  is  claimed  to  be  fatally 
defective,  in  that  it  fails  to  allege  that  the  de- 
fendaniB  feloniously  conspired  to  commit  the 
offebse  in  question.  The  language  of  tbe  in* 
dictment  in  this  particular  is  as  follows:  That 
the  defendant  did,  "with  divers  other  evil- 
disposed  persons,  to  tbe  grand  jury  unknown, 
unlawfully,  wilfully,  knowingly  and  mali- 
ciously conspire,  combine  and  confederate  to- 
gether and  with  each  other  to  wilfully,  know- 
ingly, unlawf ullv  and  maliciously  commit  an 
offense  against  the  United  States,  to  wit:  tbe 
offense  and  misdemeanor  of  knowingly  and 
unlawf  ullv  aiding  and  abetting  the  landing  in 
the  United  States,  and  in  the  state  of  Oregon, 
and  in  tbe  district  of  Oregon,  and  within  tbe 
Jurisdiction  of  this  court,  from  a  vessel  to  wit: 
the  steamship  Wilmington  and  the  steamship 
Haytian  Republic,  both  steamships  plying  be- 
tween the  port  of  Portland,  Oregon,  and  Van- 
couver, in  the  Province  of  British  Columbia, 
Dominion  of  Canada,  Chinese  persons,  to  wit, 
Chinese  laborers  not  lawfully  entitled  to  enter 
tbe  United  States,  by  furnishing  such  Chinese 
laborers  false,  fraudulent  and  ^pretended  [466 
evidences  of  identification,  and  by  counselling, 
advising,  and  directing  said  Chinese  laborers 
and  furnishing  them  information  and  advice 
touching  the  questions  liable  to  be  asked  them 
upon  their  application  for  permission  to  land 
from  said  vessels,  and  by  various  other  means 
to  the  grand  jury  unknown."  Following  this 
is  a  specification  of  certain  acts  done  by  several 
of  tbe  conspirators,  including  Bannon,  but  not 
including  Mulkey. 

Tbe  statute  alleged  to  have  been  violated  is 
Rev.  Stat.,  §  5440,  as  amended  by  the  Act  of 
May  17,  1879,  21  Stat,  at  L.  4:  "If  two  or 
more  persons  conspire  either  to  commit  any 
offense  against  the  United  States  or  to  defraud 
tbe  United  States  in  any  manner  or  for  any 
purpose,  and  one  or  more  of  such  parties  do 
any  act  to  effect  tbe  object  of  the  conspiracy 
of  all  tbe  parties  to  such  conspiracy  shall  be  lia- 
ble to  a  penalty  of  not  more  than  |10,000,  or  to 
imprisonment  for  not  more  than  two  years,  or 
to  both  ^ne  and  imprisonment  in  the  discretion 
of  the  court."  Defendants'  argument  in  this 
connection  is  that,  inasmuch  as  this  court  held 
in  ^facHn  v.  United  States,  117  U.  S.  848  [29: 
909],  that  a  crime  punishable  by  imprison- 
ment in  tbe  state  prison  or  penitentiary,  with 
or  without  hard  labor,  as  an  infamous  crime 
as  known  to  tbe  Federal  Constitut  on,  it  neces- 
sarily follows  that  such  an  offense  is  a  felony, 
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ftDd  hence,  that  the  indictmeQt  is  defective,  in 
failing  to  aver  that  the  conspiracy  was.  fdimi- 
ouBly  entered  into. 

That  a  conspiracy  *to  commit  any  offence 
against  the  United  States^  is  not  a  felony  at 
common  law,  is  too  dear  for  argument;  and 
even  if  it  were  made  a  felony  hy  statute,  the 
indictment  would  not  necessarily  he  defective 
for  failing  to  aver  that  the  act  was  feloniously 
done.  This  was  the  distinct  ruling  of  this 
court  Jn  United  Statet  v.  StaaU,  49  U.  S.  8 
How.  41  [12:  979].  wherein,  under  an  Act  of 
Congress  declaring  that  if  any  person  should 
transmit  to  any  officer  of  the  government,  any 
writing  in  support  of  any  claim,  with  intent 
to  defraud  the  United  States,  knowing  the  same 
to  be  forged,  such  person  should  be  a^l  judged 
guilty  of  felony,  it  was  held  to  be  sufficient 
that  the  indictment  charged  the  act  to  have 
4671  ^^ti  *dnDe  "with  intent  to  defraud  the 
United  States,"  without  also  charging  that  it 
was  done  feloniously,  or  with  a  felonious  in- 
tent. In  the  opinion  it  was  admitted  that,  in 
cases  of  felonies  at  common  law,  and  some  also 
by  statute,  the  felonious  intent  was  deemed  an 
essential  ingredient,  and  the  indictment  would 
be  defective,  even  after  verdict,  unless  such  in- 
tent was  averred;  but  it  was  held  that,  under 
the  statute  in  question,  the  felonious  intent  was 
DO  part  of  the  description,  as  the  offence  was 
complete  without  it,  and  that  the  felony  was 
only  a  conclusion  of  law,  from  the  acts  done 
with  the  intent  described,  and  hence  was  not 
necessary  to  be  charged  in  the  indictment 
Where  the  offense  is  created  by  statute,  and 
the  statute  does  not  use  the  word  ''felonious- 
ly," there  is  a  difference  of  opinion  among 
state  courts  whether  the  word  must  be  put  into 
the  indictment.  1  Bish.  Crim.  Proc.  §535. 
But  under  the  decision  in  the  Staats  case,  we 
ate  clearly  of  the  opinion  that  it  need  not  be 
done. 

Neither  does  it  necessarily  follow  that,  be- 
cause the  punishment  affiz^  to  an  offense  is 
infamous,  the  offense  itself  is  thereby  raised  to 
the  grade  of  felony.  The  word  *'felony"  was 
used  at  common  law  to  denote  offenses  which 
occasioned  a  forfeiture  of  the  lands  or  goods  of 
the  offender,  to  which  capital  or  other  punish- 
ment might  be  superadded  according  to  the 
decree  of  guilt  4  Black.  Com.  94, 95;  1  Rus- 
sell, Crimes,  42.  Certainly  there  is  no  intima- 
tion to  the  contrary  in  Mackin's  case,  which 
was  put  wholly  upon  the  ground  that,  at  the 
present  day,  imprisonment  in  a  state  prison  or 
penitentiary,  with  or  without  hard  labor,  is 
considered  an  infamous  punishment.  If  such 
imprisonment  were  made  the  sole  test  of  felon- 
ies, it  would  necessarily  follow  that  a  great 
many  offenses  of  minor  importance,  such  as 
selling  distilled  liquors  without  payment  of  the 
special  tax,  and  other  analogous  offenses  un- 
der the  internal  and  customs  revenue  laws, 
would  be  treated  as  felonies,  and  the  persons 
guilty  of  such  offenses  stigmatized  as  felons. 
The  cases  of  Ex  parte  W%l9on,  114  U.  8.  417 
[29:  89];  and  Maekin  v.  United  States,  117  U. 
8.  848  [29:  909],  prescribes  no  new  definition 
for  the  word  fdony,  but  secured  persons  ac- 
cused of  offenses  punishable  by  imprisonment 
in  the  penitentiary,  against  prosecution  by  in- 
468]  formation,  *and  without  a  preliminary 
investigation  of  their  cases  by  a  grand  Jury.  By 
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statute  in  some  of  the  states,  the  word  "f  dooy" 
is  defined  to  mean  offenses  for  which  the  of- 
fender, on  conviction,  may  be  punished  by 
death  or  imprisonment  in  the  state  prison  or 
penitentiary;  but  in  the  absence  of  such  statute 
the  word  is  used  to  designate  such  serious  of- 
fenses as  were  formerly  punishable  b^  death, 
or  by  forfeiture  of  the  lands  or  goods  of  the 
offender.  Bx  parte  WiUon,  114  U.  &  417, 423 
[29:  89.  911. 

2.  The  indictment  Is  also  claimed  to  be  de> 
fective  as  to  Mulkey,  in  failing  to  aver  that  be 
committed  any  act  which  connected  him  with 
the  alleged  conspiracy.    The  indictment,  after 
alleging  the  conspiracy,  sets  forth  various  acts 
performed  by  several  of   the  defendants   in 
furtherance  thereof,  such  as  executing  false 
certificates  of  identifications,   procuring  sig- 
natures of  witnesses  thereto,  and  delivering 
the  same  with  intent  that  they  be  taken  to 
China  and  used  there;  but  there  is  no  aver- 
ment of  any  act  done  by  Mulkey,  either  ooo- 
nected  with  or  in  pursuance  of,  the  general 
design.    The  objection  is  clearly  untenable. 
By  the  express  terms  of  section  5440,  **If  two 
or  more  persons  conspire    .    .    •    and  one  or 
more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  the  parties  to  sodi 
conspiracy  shall  be  liable."    Nothing  can  be 
plainer  than  this  language. 

At  common  law  it  was  neither  necessary  to 
aver  nor  prove  an  overt  act  in  furtherance  of 
the  conspiracy,  and  indictments  therefor  were 
of  such  general  description  that  it  was  custom- 
ary to  require  the  prosecutor  to  furnish  the  de- 
fendant with  a  particular  of  his  charges.  Reg 
V.  OiU,  2  Bam.  &  Aid.  204;  Rez  v.  HamOtim, 
7  Car.  &  P.  448;  United  Statee  v.  Walah,  5 
Dill.  58.  Bnt  this  general  form  of  indictment 
has  not  met  with  the  approval  of  the  conrts  ia 
this  country,  and  in  most  of  the  states  an  overt 
act  must  be  alleged.  The  statute  in  (joestioo 
changes  the  common  law  only  in  requiring;  an 
overt  act  to  be  alleged  and  proved.  The  0A 
of  the  offense  is  still  the  unlawful  combination, 
which  must  be  proven  against  all  the  memhen 
of  the  conspiracy,  each  one  of  whom  is  then 
held  responsible  for  the  acts  of  all.  Ammtmm 
Fur  Co,  V.  UniUd  States,  27  U.  8.  2  'Pet  [460 
858  [7: 450];  Nudd  v.  BurroveM  U.  a  426. 4S8 
mi  286,  289].  It  was  said  by  Jfr.  JviTm 
Woods  in  United  States  v.  Britton,  108  C.  & 
199,  204  [27:  698,  700].  that  "the  provision  of 
the  statute,  that  there  must  be  an  act  dooe 
to  effect  the  object  of  the  conspiracy,  merely 
affords  a  locus  panitentia,  so  that  before  tbs 
act  done  either  one  or  all  the  parties  may 
abandon  their  design,  and  thus  avoid  the  pea* 
alty  prescribed  by  the  statute."  If  such  were 
not  the  law  indictments  for  conspiracy  woqM 
stand  upon  a  different  footing  from  any  otbcfs, 
as  it  Ss  a  genera]  principal  that  a  party  canool 
be  punished  for  an  evil  design,  unless  be  bsi 
taken  some  steps  toward  carrying  it  ont  It 
has  always  been,  however,  and  is  still  the  law, 
that,  after  prima  facie  evidence  of  an  unlaw- 
ful combination  has  been  Introduced,  the  sd 
of  any  one  of  the  coconspirators  in  fnrtber 
ance  of  such  combination  may  be  property 
given  in  evidence  against  alL  To  require  ss 
overt  act  to  be  proven  against  every  member  of 
the  conspiracy,  or  a  distinct  act  conncctioff 
him  with  the  combination  to  be  alleged,  would 
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Ml  odW  be  an  inDovation  upon  established 
n^dpies,  but  would  render  most  prosecutions 
tor  the  offense  nugatory.  It  is  never  necessary 
to  set  forth  matters  of  evidence  in  an  indict- 
ment Edatu  Y.  United  Staiei,  168  U.  a  584, 
m  [88: 880, 8841. 

Oar  attention  is  caDed,  in  the  brief  of  Ban- 
Boo't  eounsel,  to  certain  alleged  errors  in  the 
idmiadon  of  testimony,  as  wen  as  in  the  charge 
of  the  court;  but  as  these  errors  either  do  not 
tppear  in  the  bill  of  exceptions  at  all,  or  do 
not  appear  to  have  been  excepted  to  upon  the 
trid,  or  seem  to  have  been  quite  immaterial,  so 
foristhey  were  excepted  to,  it  is  unnecessary 
to  consider  them  in  detail. 

The  judgment  qf  the  court  bdaw  ii,  therrfore. 


470]  THE  BELL  SILVER  ft  COPPER 
MINING  COMPANY  bt  AL.,/^jr«.  in  Err., 
and  Appt$., 

«. 

THE   FIRST     NATIONAL    BANE    OP 

BUTTE  RT  AL. 

(Bee  8.  C.  Beporter't  ed.  470-47&) 

Kcliee  of  mortgage  sale — deaeription  cf  prop- 
erty—power of  sate. 

L  Where  a  mortgage  provides  for  thirty  days* 
Dotioe  of  the  time  and  plaoe  and  terms  of  sale,  by 
imbUsbingthe  same  onoe  a  week  for  Uiree  weeks 
locoesBively,  in  three  newspapers,  it.is  sufBcieot 
that  the  notice  of  sale  was  puhlished  in  each  of 
the  papers  for  three  weeks,  and  that  the  notice 
preceded  the  sale  thirty  days. 

t  Where  the  description  in  the  notice  of  sale  of 
the  property  on  mortgage  foreclosure,  is  a  traos- 
eript  of  that  contained  in  the  mortgage  it  is  suf- 
ficient 

t  The  grantor  In  a  trust  deed  and  given  as  secur- 
ity, may  in  the  tnstrument  confer  upon  the 
trustee  the  ppwer  to  sell  the  premises  de- 
iodhed  therein  upon  a  default  in  payment  of  the 
debt  secured  by  it,  and,  if  the  sale  is  conducted 
Id  tocordance  with  the  terms  of  the  power,  the 
deed  executed  by  the  trustee  in  consummation  of 
the  sale,  passes  to  the  purchaser  a  good  title  to 
the  ivemiaes  covered  by  the  trust  deed. 

[No.  154.1 

ArgvedJw.  16, 17,  1S96.    Ikeided  March  4, 

1896. 

r\  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Montana,  to  review  a  Judg- 
meot  of  that  court,  affirming  a  judgment  at 
one  of  the  district  courts  of  that  territory, 
in  fiyor  of  the  plaintiffs,  the  Pirst  Nat- 
ionil  Bank  of  Butte  ei  al,^  against  the  de- 
fendants,  Uie  Bell   Silver  &  Copper  Mining 

IVon.— Jt  to  order  of  eaUe  of  mortgaged  prem^ 
te.  see  note  to  Orvis  v.  Powell,  26: 288. 

Am  to  itrfet  foredoaure  of  mortoage^  see  note  to 
Chrk  V.  Beybum,  19: 35i. 

At  to  ibhaiUtugMefU  ddieervof  a  deed  topaee 
t^  Htle,  see  note  to  Tompkins  v.  Wheeler,  Uh  908. 

That  where  pereon  takee  UOe  at  a  judiekA  Bale 
forfmoaur^heieatrmtee^eeomotsto  Hughes  v.  fld- 
Wdi,6eia. 

ucu.s 


Company  et  al. ,  for  the  possession  of  two  min* 
ing  claims  in  Silver  Bow  county,  in  said  ter- 
ritory.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeare.  A.  H.  Garland  and  W.  F.  San- 
den,  for  plaintiffs  in  error,  and  appellants: 

The  paper  being  a  mortgage,  its  whole  intent 
was  to  secure  sixty  bonds,  and  the  process  by 
which,  in  case  there  was  default  in  their  pay- 
ment, the  money  was  to  be  obtained  was  a  part 
of  his  security. 

Bradley  v.  Chester  Valley  R  Co.  86  Pa.  151. 

If  there  is  a  i)ower  of  sale— it  is  still  in  ef- 
fect a  mortgage,  though  in  form  a  deed  of 
trust. 

8tdUaber  v.  Rebinson,  97  U.  8.  68  (24:  967). 

If  the  transaction  resolved  itself  into  a  se- 
curity, whatever  be  its  form,  it  is  in  equity  a 
mortgage. 

Blakemorc  t.  Byrnside^  7  Ark.  609,  and 
cases  cited. 

And  the  courts  are  inclined  to  construe  con- 
tracts to  be  mortgages  whenever  their  real 
character  may  be  doubtful. ' 

Folsom  y.  Fouler,  16  Ark.  284,  and  cases 
cited. 

The  notice  to  sell  which  was  a  condition 
precedent  to  anv  sale,  and  without  which  any 
sale  is  confessedly  void,  was  not  ^iven. 

The  notice  required  is  specifically  described, 
in  the  Wrtgage.  The  language  of  thst  instru- 
ment is:  •*  First  giving  thirty  days'  notice  of 
the  time  place  and  terms  of  such  sa'e  by  pub- 
lishing the  same  once  a  week  for  three  weeks 
successively," 

Bussey  v.  Leavitt,  12  Me.  378. 

A  failure  to  publish  for  three  weeks,  thirty 
davs  before  the  sale,  is  as  faial  as*  to  omit 
it  in  some  of  the  issues  of  tbc  paper. 

Early  y.  Doe,  57  U.  8.  16  How.  610  (14: 
1079);  Endl.  Const.  §  889  (top  p.  545-546). 

This  kind  of  mortgages— with  power  to  sell 
— will  be  jealously  watched  by  courts,  and  de- 
clared void  for  the  slightest  unfairnessor  excess. 

Hilliard,  Mort.  (2d  ed.)  110,  and  notes;  130, 
and  notes;  Burnett  v.  Denniston,  5  Johns. 
Ch.  35;  Longwith  v.  Butler,  8  III.  32. 

The  power  to  sell  must  be  construed  strictly 
as  to  time  and  place  of  sale. 

Adams  Eq.  (7th  Am.  ed.)  121,  and  note  1, 
cases  cited. 

The  power  must  be  strictly  complied  with 
or  the  sale  will  be  invalid. 

2  Story,  Eq.  Jur.  332,  and  notes. 

Where  the  terms  of  a  mortgage  or  deed  of 
trust  require  that  before  any  foreclosure  or 
sale  under  it  is  made,  sixty  days'  notice  shall 
be  given  in  certain  newspapers,  a  sale  without 
the  notice  conveys  no  title. 

Bigler  y.  Waller,  81  U.  S.  14  Wall.  297  (20: 
891);  4  Kent,  Com.  148. 

This  method,  being  a  substitution  for  judi- 
cial procedure,  must  be  followed  with  really 
more  s^ctness  than  the  latter,  and  the  anal- 
ogy of  this  kind  of  mortgages  or  proceedings 
to  thosemnder  statutes  is  full  and  complete; 
but  where  statutes  have  required  certain  things 
to  be  done,  and  there  was  failure  even  in  mi- 
nute details,  the  sales  were  held  void. 

HaskeU  y.  BartleU,  84  Cal.  281;  16  Am.  A 
Eng.  Enc.  L.  818»  notes  et  seq.^  title,  Ifo- 
tiee. 
But  the  notice  was  defectiye,  in  that  it  did 
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BOl  describe  the  property  to  be  sold,  wbich  is 
an  essential  prerequisite. 

Jocknon  Y,  Myers,  14  Johns.  854;  Murfee, 
Sheriffs,  §^  669-679-1009;  16  Am.  &  £ng. 
£i  0.  L.  816,  816;  note  2  to  p.  818. 

The  regularity  and  validity  of  (hs  sale  is  a 
part  of  the  respondent's  bill,  and  uiust  appear. 

Jackson  ▼.  Clark,  7  Johns.  217;  ShiUaher  ▼. 
nofnnson,  97  U.  S.  68  <24:  967);  Bigler  ▼. 
Waller,  81  U.  8.  14  Wall  297  (20: 891). 

The  nature  of  the  duties  of  a  mortgagee  or 
trustee  selling  depends  on  the  wording  of  the 
power.  If  any  discretion  is  ^ven  it  must  be 
exercised  in  good  faith  for  the  benefit  of  all 
concerned. 

4  Kent.  148,  note  X:  Olroti  t.  Bynum,  84X1. 
8.  17  Wall.  44  (21:  670);  Clark$  v.  Courtney. 
30  U.  8. 6  Pet.  819  (8: 140). 

Appellees  cannot  recover  except  by  a  pro- 
ceediog  in  court  after  a  decree.rendered  and  a 
sale  thereunder. 

Montana,  Cora.  Stat  §  868,  p.  168  (ed. 
1887)  $S  871,  p.  61. 

Whatever  ingeouity  of  speech  may  be  woven 
into  a  security  Tor  a  debt  on  real  estate,  vou 
must  face  a  court  of  equity  and  have  a  public 
sale  by  its  direction,  is  the  leirislative  command. 

Woodi^ffY.  RM,  19  Ohio,  212. 

The  grantee,  who  is  the  creditor,  holds  his 
title  on  a  specific  trust  to  pay  himself  the  debt 
and  return  the  surplus  to  the  grantor,  no  less 
than  does  the  grantee,  who  is  not  the  creditor, 
and  so  the  highest  courts  in  Montana  {Fee  v. 
Swingly,  6  Mont.  696)  aod  of  the  United  States, 
{TealY.  Walker,  \\\  U.  8.242(28:415)  have 
held  that  a  deed  to  a  grantee  to  secure  a  debt 
to  a  third  person  is  a  mortgage.  Calling  it  a 
deed  of  ti\ist  does  not  make  it  such  {Bernard 
V.  Darts,  102  U.  S.  285  (26:  160)  if  it  were  a 
deed  of  trust  to  secure  a  deed,  its  essential 
nature  would  not  be  changed,  but  the  title 
would  remain  in  the  grantor. 

ShiUaher  v.  Robinson,  97  U.  8.  68(24:  967). 

In  Wheder  v.  Sexton.  84  Fed.  Rep.  164,  i/r. 
Justice  Brewer,  following  the  decisions  in  Ne- 
braska without  any  statute,  held  a  sale  of  this 
kind  invalid,  but  here  we  have  an  express 
statute  in  Montana,  and  decisions  there  up- 
hoMing  the  statute. 

By  their  pretended  sale  Wells  and  Tyndall 
assigned  the  mortage  simply,  and  their  action 
has  no  other  significance. 

Doe  Y.  Roe,  77  U.  8.  10  Wall.  684  (9: 1006); 
Wakeman  v.  Badeton,  8  Barb  Ch.  14a 

The  sale  being  part  of  appellee's  title,  It 
must  be  such  as  courts  will  sustain,  and  any 
marked  undervaluation  in  the  price  paid  will 
vitiate  the  sale. 

Pnigh  V.  Da^,  96  U.  8.  887  (24:  776). 

It  must  be  shown  that  the  conduct  was  full, 
frank,  and  fair,  and  that  property  brought 
what  it  was  worth  to  extinguish  the  equity  of 
redemption. 

Alexander  "W.  Bodrigum,  79  U.  8.  12  Wall 
839(20:410). 

The  laws  territorial,  and  decisions  thereon 
by  courts  territorial,  form  no  rule  binding 
upon  thia  coari,and  come  not  under  Rev.  Stat, 
section  721. 

Sweeney  t.  Lomme,  89  XT.  8.  22  Wall  208 
(22:  727);  MeAIUster  v.  Kuhn,  96  U.  8.  87  (24: 
616). 

Messn.  M.  Kirkpatriek,  Wm.  SoaUon  and 

498 


W,  W.  Dixon,  for  defendanta'  in  error  and  ap 
pel  lees: 

Plaintiffs  in  error  do  not  ask  to  have  tba 
sale  set  aside  or  to  redeem  from  it.  Therefore 
fraud  in  fact  or  mere  irregolaritiet  in  tbe  sale 
are  waived. 

Markey  v.  LangUy,  92  U.  a  168  (28:  704). 

The  instrument  under  consideratioo  is  what 
is  usually  called  a  deed  of  trust. 

Taylor  v.  Steams,  18  Oratt.  244;  Sherwood  v. 
Sfixton,  68  Mo.  78:  Koch  v.  Briggs,  14  Cal.  256, 
78  Am.  Dec.  661;  Jones,  Mortgages,  §§  62, 
1769;  1  Perry,  Trusts,  §  828, 329. 

The  construction  of  a  contract  ii  for  tbe 
court  and  a  matter  of  law. 

2  Persons,  Contracts,  492;  Herevfori  v. 
Dam's,  102  U.  8.  248,  244  (26:  162). 

As  to  the  notice  of  sale,  it  was  sufficient  if 
thirty  days  or  more  intervened  between  the 
first  publication  and  the  day  of  sale. 

Eoffman  v.  Anihony,  6  R.  I.  282^  75  Am. 
Dec.  708,709,  note;  lefflir v.  Armstrong, 4 Iowa 
482.  68  Am.  Dec.  672;  2  Jonea.  Mortgiges^ 
§  1838;  2  Perry,  Tr.  §5  602. 

As  to  notice,  all  that  is  necessary  \m  that  tha 
contract  or  power  be  complied  with. 

Wade.  Notice,  §  1183. 

The  notice  did  sufficiently  describe  the  pco* 
perty  to  be  sold.  The  description  in  the  oa> 
tice  is  the  same  as  in  the  trust  deed. 

Jones,  Mortgages,  g  1840;  Lovtiandr.  CUHt, 
11  Colo.  266. 

There  is  in  the  mortinige  or  trost  deed  a 
power  of  sale  given  to  tbe  mortgagees  or  tnis- 
tees.  This  power  of  sale  is  aomething  nMia 
than  a  mere  power  of  attorney. 

Jones,  Mortgages,  g  1792,  1773;  Bradley  w, 
Chester  Valley  R.  Co.  86  Pa.  161;  Strotherw. 
Ijiw,  64  BL  413;  (Mine  v.  Hopkine.  7  lowt, 
463;  Calloway  v.  Beopl^s  BankafBeOitfohtaim, 
54Ga.441. 

Such  a  power  is  different  from  an  ordfaiaiy 
power  of  attorney  and  it  passes  with  tbe  aniga* 
mentof  the  debt  secured  by  the  mortgage  the 
same  as  the  mortgage  tnd  is  considered  a  part 
of  the  security. 

Jones,  Mortgages.  g§  1786, 1786,  1787  ni 
826;  2  Perry,  ft.  602. 

The  exercise  of  such  a  power  of  aale  as  li 
found  in  tbe  mortgage  under  ooosideratioa  li 
considered  a  sort  of  a  foreclosure  of  tbe  Boct- 
gage  provided  by  the  parties  themselves. 

BlaekueU  v.  BameU,  62  Tex.  888;  Jooo^ 
Mortgages,  §$  963  and  1778. 

Such  a  power  as  this  is  executed  in  tbe  Mas 
of  the  mortgagee  or  donee  of  the  power  nd 
not  in  the  name  of  the  mortgagor. 

2  Washb.  Real  Property  (6th  ed.)719.  msrg. 
p.  824;  Wilson  v.  TVtmp.  2  Cow.  19^^-389, 14 
Am.  Dec  468;  Strother,  v.  Uw,  54  111.  418;  4 
Kent,  Com.  147;  Munn  t.  Buroe9.  70  OL 
604-612;  Bergen  v.  Benndt.  1  Cal  Caa  1,  t 
Am.  Dec.  281 ;  HaUy.  miss,  118 Ma«.  554,651; 
19  Am.  liep.  476;  Oranstom  ▼•  Orang.  97  Msm. 
469. 93  Am.  Dec.  106. 

The  power  ahould  alwaya  be  execoted  a»> 
cording  to  its  terms.  If  it  is  provided  thstH 
shall  M  executed  in  the  name  of  the  wofir 
gagor  or  donor,  it  must  be  so  executed.  Vt^ 
the  name  of  the  mortgagee  or  trustee  or  doeei^ 
then  in  his  name. 

Jonps.  Mortgages,  g  1778;  Fbgariyw,  Skmysr. 
17  Cal.  589;  Orauston  v.  Crane,  supra. 
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Hm  provisions  in  regard  to  the  power  of  sale 
is  the  mortgaice  or  trust  deed  under  coosider- 
atkm  were  sufficient  to  authorize  the  sale  in  the 
BSflMs  of  the  mortgagees. 

Cramtt^m  Y.  Orane,  ivpra, 

U  the  power  of  sale  granted  was  legal  and 
WIS  executed  according  to  the  terms  of  the  in- 
•tnuneot,  the  trustee's  deed  conveyed  the  title 
isd  cot  off  all  equilY  of  redemption. 

t  Washb.  Real  t^p.  §§  67-81;  3  Jones, 
Mertgaffes.  g^  1764-1767;  Mttfodtr  y.  Bobin^ 
j«,  97  U.  8.77(24:969). 

In  Fcoartff  y.  &iwyer,  17  Cal.  690,  a  power 
of  nle  in  a  mortgage  was  held  good  and  not 
prohibited  by  section  871. 

When  in  1869,  the  legislature  of  Montana 
sdopted  the  ctvil  practice  act  of  California,  it 
sdopted  with  those  sections  the  judicial  con- 
Mnictioos  theretofore  put  ujx>n  them  by  the 
mpreme  court  of  California.  ^ 

jirrUorjf  y.  8Uan,  3  Mont.  880;  Her$hfUld 
J.Aiken,  8  Mont  449;  Lindley  y.  Davis,  6 
Moot.  453;  Priee  y.  Lu$h,  9  L.  R  A.  467,  10 
Moot  61 ;  Metropoiiian  B.  Oa.  Y.  Moore,  131 
U.  8.  568  (80: 1CR$3). 

A  statutory  provision  for  foreclosure  of 
mortgaseB  by  action  does  not  prevent  foreclos- 
ure nn&r  a  power  of  sale  by  agreement  of  the 
ptrtiei. 

Canom  Y.  Blakgf,  6  Mo.  378,  85  Am.  Dec. 
440;  Fanning  Y.  SUrr,  7  Iowa.  460;  CoUine  v. 
Ebpkine,  7  Iowa.  468;  Morrineon  v.  Bean,  15 
Tex.  867;  Blaekwell  v.  Bamett,  53  Tex.  836; 
8(mpeon  ▼.  WOtiameon,  6  Tex.  103,  55  Am. 
Dea  763. 

Mr,  JuiHee  Field  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  on  appeal  from  a 
jodcment  of  the  supreme  court  of  the  territory 
of  Montana  affirming  a  Judgment  of  one  of  its 
diitrict  courts. 

The  original  action  in  the  district  court  was 
ejectment  commenced  by  the  plaintiffs  in 
Suver  Bow  county  for  the  possession  of  two 
mioioff  claims  situated  therein.  It  was  tried 
471]  *by  the  court  without  the  intervention 
of  a  JurY  upon  certain  agreed  facts  in  the 
nature  of  a  special  verdict. 

It  appears  by  them  that  on  the  twenty-fifth 
of  April,  1883.  the  defendant,  the  Bell  Silver 
ft  Copper  Mining  Company,  a  corporation 
oi|Eanized  under  the  laws  of  Montana,  was  the 
owner  and  in  possession  of  the  mining  ground 
described  in  the  complaint,  the  other  defend- 
aats  named  being  at  the  time  upon  the  premises 
under  contract  with  the  company.  On  that 
day  the  defendant  company  executed  and  de- 
livered to  the  grantees  therein  designated  an 
indenture  reciting  that  it  was  authorized  by  the 
laws  of  the  territory  of  Montana,  by  its  articles 
of  incorporation,  and  by  a  vote  of  its  trustees 
to  execute  trust  mortgages  of  all  its  property, 
real,  pergonal,  and  mixed,  to  secure  the  pay- 
ment of  bonds  issued  by  it,  and  it  was  about 
to  issue  sixty  bonds  in  the  sum  of  one  thousand 
dollars  each  to  secure  a  loan  of  sixty  thousand 
dollars  to  be  made  to  it:  and  declared  that  in 
order  to  secure  the  payment  of  the  bonds  to 
be  thus  isBoed,  and  interest  thereon,  it  had 
mnted,  bargained,  sold,  and  conveyed,  and 
by  those  presents  didgrant,  bargain,  sell,  and 
convey,  to  Samuel  Welli  and  Theodore  H. 
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Tyndale.as  trustees,  and  the  survivor  of  them, 
their  successors  in  trust  and  assigns,  the  prop- 
erty described  in  the  complaint,  with  all  the 
buildings,  privileges,  franchises,  and  appurte- 
nances— this  last  clause  not  to  be  construed  so 
OS  to  prevent  the  company  from  selling  old 
materials  in  the  ordinary  course  of  busmess, 
to  be  replaced  by  new,  nor  to  prevent  it  from 
mining,  reducing  or  selling  ore  from  the  mine 
in  the  ordinary  course  of  business,  meaning 
and  intending  thereby  to  mortgage  all  the  prop- 
erty, real,  personal  and  mixed,  of  whatever 
nature  or  name,  owned  by  the  party  of  the 
first  part,  but  upon  the  following  express  trusts, 
that  is  to  say,  that  in  case  the  Bell  8iWer  & 
Copper  Mining  Companv  should  fail  to  pay 
the  principal  or  any  part  thereof  which  might 
fall  due  on  the  bonds  secured  thereby,  at  any 
time  and  place  when  and  where  ibe  same 
might  become  due  and  payable  according  to 
the  tenor  and  effect  thereof  and  for  thirty  days 
thereafter,  then  and  in  that  case,  upon  the 
written  request  of  the  holders  of  one  fourth  part 
of  the  bonds  which  might  at  *tbe  time  be  [472 
outstanding  and  unpaid,  it  should  be  the  duty 
of  the  parties  of  the  second  part,their  survivors 
or  assigns,  to  enter  upon  and  take  possession 
of  the  premises  of  the  party  of  the  first  part, 
their  successors  in  trust  and  assigns,  or  they 
might  at  their  descretion,  upon  the  written  re- 
quest of  the  holders  of  one  fourth  of  the  bonds 
then  unpaid,  cause  the  premises  and  property 
to  be  sold  at  public  auction  in  Butte  City, 
Montana,  or  in  the  citv  of  Boston,  Massachu- 
setts, as  the  parties  of  the  second  part,  their 
successors  or  assigns,  might  deem  best,  first 
giving  thirty  days'  notice  of  the  time  and  place 
and  terms  of  sale  by  publishing  tlie  same  once 
a  week  for  three  weeks  successively  in  one  of 
the  principal  newspapers  for  the  time  being  in 
Boston,  Aiassachusetts,  and  Butte  City,  Mon- 
tana, and  upon  such  sale  to  execute  to  the  pur- 
chaser or  purchasers  thereof  a  good  and  suffici- 
ent deed  or  deeds  of  conveyance  in  fee  simple 
for  ibe  same  which  should  be  a  bar  aeainsl  the 
said  Bell  Silver  &  Copper  Mining  Company, 
party  of  the  first  part,  its  successors  and  as- 
signs, and  all  other  persons  claimincr  under  it 
or  them,  of  all  right,  interest,  or  claim  in  and 
to  the  premises  and  property  and  all  parte 
thereof. 

And  it  was  expresslv  agreed  by  the  inden- 
ture in  question  that  the  parties  of  the  second 
part,  tbeir  successors  and  assigns,  or  any  per- 
sons in  their  behalf,  might  purchase  at  any 
sale  thus  made  or  made  by  order  of  the  court, 
under  the  laws  of  Montana,  and  that  no  other 
person  should  be  answerable  for  the  application 
of  the  purchase  money,  and  that  the  trustees 
should,  after  deducting  from  the  proceeds  of 
such  sale  the  costs  and  expenses  thereof,  and 
of  managing  the  property,  and  enough  to  in- 
demnify and  save  themselves  harmless  from 
and  against  all  liability  arising  from  the  trust 
and  tot  thdr  own  compensation,  apply  so 
much  of  the  proceeds  of  the  premises  and 
propertv  as  might  be  necessary  for  the  pay- 
ment of  the  principal  and  interest  of  the  bonds 
unpaid,  whether  matured  or  not,  and  restore 
the  residue  to  the  party  of  the  first  part,  it  be- 
ing expressly  understood  and  agreed  that  in 
no  case  should  any  claim  or  advantage  be 
taken  of  any  valuation  or  appraisement, redemp- 
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473]  tloD  or  extensioD,  by  the  party  of  *the 
first  part,  its  successors  or  nssigns,  nor  aoy  pro> 
cess  be  obtained  or  applied  for  by  it  or  them  to 
prevent  sucb  entry  or  sale  and  conveyance. 

The  agreed  statement  of  facts  further 
showed,  aside  from  other  things,  that  there- 
after, on  the  twenty -fourth  day  of  June,  1885, 
one  Harriet  M.  Pitman,  being  then  the  owner 
of  thirtv-five  of  the  bonds  mentioned  therein, 
which  bad  been  due  more  than  thirtv  days, 
wrote  to  Wells  &  Tyndale  a  letter  directing 
them  in  their  discretion  to  proceed  and  sell  the 
premises  upon  the  terms  aescribed  in  the  in- 
strument, and  tbeieafter,  on  the  fourteenth 
day  of  July,  1885,  the  bonds  being  past  due 
and  unpaid,  Samuel  Wells  and  Theodore  H. 
Tyndale  prepared  and  published  a  notice  of 
sale,  the  substance  of  which,  as  to  time,  was 
published  in  the  Boston  Traveller  and  the 
Butte  Miner,  papers  of  general  circulation  in 
cities  and  vicinities  respectively  where  they 
were  published. 

And  in  pursuance  of  such  notice  on  Septem- 
ber 2,  1885,  Wells  &  Tyndale  offered  for 
sale  to  the  highest  bidder,  the  property  de- 
scribed in  the  notice,  when  the  same  was 
struck  off  to  the  holders  of  the  bonds  in  the 
mortgages  mentioned  for  the  sum  of  forty -five 
thousand  dollars,  they  being  then  and  there 
the  highest  and  best  bidders,  and  thereafter  on 
the  twelfth  of  October.  1885,  Wells  &  Tyn- 
dale made  and  delivered  to  the  plaintiffs,  the 
purchasers  at  the  sale,  a  deed  of  the  premises 
described. 

This  deed  is  the  source  of  the  title  of  the 
plaintiff  and  the  ground  upon  which  their 
present  action  rests  for  recovery. 

When  the  case  was  pending  in  the  supreme 
court  of  the  territory  it  was  objected  that  the 
deed  was  void  upon  several  grounds;  one,  that 
the  notice  of  sale  was  not  in  conformity  with 
the  requirements  of  the  contract;  second,  that 
the  description  of  the  property  was  insu£9- 
cient  in  law;  third,  that  the  power  and  author- 
ity under  which  the  mortgogees  and  trustees 
executed  the  deed  was  void  under  section 
three  hundred  and  seventy  one  (871)  of  the 
Revised  Statutes  of  Montana.  These  several 
objections  were  considered  at  length  by  the 
supreme  court  of  the  territory  and  lield  to  be 
untenable. 

By  the  first  objection  was  meant,  though  not 
474]happi1y  expressed,*that  the  notice  of  sale 
was  not  sufficient  in  the  length  of  time  for 
which  it  was  given.  The  instrument  provides 
for  "thirty  days'"  notice  of  the  time  and  place 
and  terms  of  such  sale,  by  publishing  the 
same  once  a  week  for  three  weeks  successively, 
in  one  of  the  principal  newspapers  for  the 
time  being  in  Beaton,  Massacbusetta.  and  Butte 
City,  Montana.  The  notice  of  sale,  in  fact, 
was  published  on  the  15th,  22d,  and  29th  of 
July,  and  each  succeeding  day,  including  the 
lltb  of  August,  1885,  in  the  Boston  Traveller, 
and  in  the  JButte  City  Daily  Miner  on  the  21st 
of  July,  and  each  succeeding  day,  including 
the  11th  of  August,  1885,  and  the  sale  tooE 
place  on  the  2d  day  of  the  following  Septem- 
ber. Between  the  15th  of  July,  the  date  of 
the  first  publication  in  the  Boston  Traveller, 
and  the  second  of  September  more  than  thirty 
days  elapsed,  and  between  the  21st  of  July, 
the  date  of  the  first  publication  in  the  Butte 
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Daily  Miner,  and  the  2d  day  of  September 
was  also  more  than  thirty  days,  and  the  publi- 
cation in  each  paper  was  once  a  week  for 
three  weeks  successively.  It  is  contended  that 
unless  the  last  notice  in  each  of  the  papers  pre- 
ceded the  sale  by  thirty  days  it  was  insuffi- 
cient. This  position  was  held  untenable  by 
the  supreme  court  of  the  territorv,  and,  wa 
think,  correctly.  It  is  sufficient  that  the  no- 
tice of  sale  was  published  in  each  of  the  pa- 
pers for  three  weeks,  and  that  the  notice  pre- 
ceded the  sale  thirty  days.  The  first  publica- 
tion was  notice,  as  the  supreme  court  of  the 
territory  observed,  as  much  as  the  second  or 
last.  L^ffler  v.  Armstrong^  4  Iowa,  485,  68 
Am.  Dec.  672.  The  second  objection  is  suffi- 
ciently answered  by  the  fact  that  the  descrip- 
tion in  the  notice  of  sale  is  a  transcript  of  that 
contained  in  the  mortgage,  and  if  it  te  defec- 
tive in  any  respect  in  the  description  of  per- 
sonalty it  is  sufficient  that  it  is  complete  in  the 
description  of  the  real  property,  for  the  recov- 
ery of  which  the  action  is  brought  The 
third  objection  was  that  the  power  under 
which  the  trustee  executed  the  deed  was  void 
under  section  three  hundred  and  seventy-one 
of  the  Revised  Statutes  of  Montana.  This 
objection  requires  further  consideration.  The 
statute  declares  that  a  mortgage  of  real  prop- 
erty shall  not  be  deemed  a  conveyance,  what- 
ever its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  prop- 
erty without  a  foreclosure  and  sale.  *It  [475 
was  taken  from  a  similar  statute  in  the  laws  of 
California.  It  constitutes  section  two  hun- 
dred and  sixty  (260)  of  its  practice  act  and  has 
frequently  been  the  subject  of  construction  by 
its  courts. 

In  Koeh  v.  Brigga,  14  Cal.  266,  78  Am.  Dec 
651,  which  was  a  case  in  which  Briggs  was 
indebted  to  Eocb  on  a  promissory  note  and  to 
secure  its  payment  executed  to  one  Swtft,  as 
trustee,  a  deed  of  a  parcel  of  real  property 
containing  a  provision  for  its  sale  upon  default 
in  the  payment  of  the  note  and  interest,  or  any 

Eart  thereof,  and  that  upon  application  of  the 
older  he  would  sell  the  premises  at  public 
auction  at  a  designated  place  in  the  country  to 
the  highest  bidder  for  cash,  after  fifteen  days' 
previous  publication  of  notice  in  one  of  ihe 
newspapers  of  the  county  of  the  time  and 
place  of  sale,  and  execute  to  the  purchaser  a 
good  and  sufficient  deed  of  the  same,  and  out 
of  the  proceeds,  after  satisfying  the  expenses 
of  the  ^vertisement  and  sale  and  of  the  trust 
generally,  pay  the  principal  and  interest  due. 
upon  the  note,  and  render  the  surplus,  if  any, 
to  the  grantor  or  his  representatives,  and  the 
court  held  the  instrument  to  be  a  deed  of  trust 
and  distinguishable  in  some  features  from  a 
mortgage,  though  executed  as  security  for  the 
debt  of  the  grantor.  By  the  common  law  a 
mortgage  was  a  conveyance  of  a  conditional 
estate,  which  became  absolute  upon  breach  of 
its  conditions.  The  instrument  being  intended 
as  security  for  a  debt,  it  became  operatiye  as  a 
conveyance  if  the  condition— that  is,  the  pay- 
ment of  the  debt — ^was  not  complied  with. 

A  court  of  equity,  however,  considering  that 
the  instrument  was  intended  principally  as  se- 
curity, gave  to  the  mortgagor  a  right  to  redeem 
the  premises  from  forfeiture,  after  a  breach  of 
its  conditions,  that  is,  after  the  grantor's  fail* 
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ve  to  paj  the  debt  secured,  which  constituted 
the  mortgagor's  equity  of  redemption.  Many 
attempts  were  made  at  different  times  by  spec- 
tal  proTisioDS  to  lessen  and  deprive  the  mort- 
gtgor  of  thia  right  and  to  treat  the  instrument 
IB  to  absolute  conveyance. 

The  object  of  the  provision  of  the  three 
knadred  and  seventy-first  section  of  the  statute 
of  Montana  and  of  the  similar  law  of  California, 
from  which  it  was  taken,  was  to  preclude  any 
imocement  between  the  mortgagor  and  the 
476]*mortgagee  by  which  the  former's  right 
totbe  property  could  be  cut  off  without  a  sale 
of  the  same.  It  therefore  held  that  the  mort- 
pfe  should  not  operate  as  a  conveyance,  what- 
erer  its  tenna,  until  a  forclosure  and  sale. 
Hk  foreclosure  might  be  by  judicial  proceed 
bis  in  equity  or  by  any  other  regular  proceed- 
i^  whidi  resisted  in  eztinguishmg  the 
mortgagor's  right  of  property  by  sale. 

In  deddlnf^  Koeh  y.  Bnggs,  14  Cal.  263, 78 
Am.  Dec.  651,  and  in  distinguishing  it  from  a 
oiortgage  in  its  strict  form,  the  court  said  : 
"Where  there  is  a  mort^rage  there  is  a  right, 
ifter  condiUon  broken,  to  a  foreclosure  on  the 
ptrt  of  the  mortgagee,  and  a  right  of  a  re- 
demption on  the  part  of  the  mortgagor.  It 
msUeis  not  whether  we  consider  tbc  instru- 
meat  a  conveyance  of  a  conditional  estate  in 
the  land,  as  at  common  law,  or  as  creating  a 
mat  Hen  or  incumbrance  for  the  purpose  of 
aecurity.  as  by  our  law.  The  right  to  fore- 
dose,  whether  resulting  in  vestin^r  an  absolute 
title  to  the  property  in  the  mortgagee,  as 
f(OT9erly  in  England,  or  In  a  judicial  sale  of 
tbe  premises,  as  in  this  state,  exists  in  all  cases 
of  mortirage,  after  breach  of  condition,  as  does 
ilso  the  right  to  redeem  the  property  from 
forfeiture,  or  from  the  incumbrance  of  tlie  lien. 
These  two  rights  are  mutual  and  reciprocal." 

In  the  case  of  Fogarty  v.  Sfttoper,  17  Cal. 
689,  tbe  instrument  under  which  the  property 
conveyed  was  intended  as  security  and  to  be 
sold  by  the  trustees  named  upon  breach  of  its 
coodition  for  payment  It  was  similar  in  form 
to  the  indenture  under  consideration  in  this 
eue,  and  the  court  said : 

"Under  the  section "(260  of  the  Practice 
Act  of  California  referred  to)  "the  mortga<re 
creates  a  mere  lien  for  the  purpose  of  security, 
tad,  as  in  other  cases  of  lien  upon  real  prop- 
erty, can  only  be  enforced  by  judicial  proceed - 
faigi,  except  by  the  authority  of  the  owner  of 
the  property.  By  virtue  of  the  mortgage 
alone  the  mortgagee  can  neither  acquire  the 
possession  nor  dispose  of  the  premises,  but  the 
existence  of  the  mortgage  does  not  prevent  the 
owner  from  making  an  independent  contract 
for  the  possesaion  or  from  authorizing  a  sale  of 
tbe  premises,  the  mortgagee  consenting  thereto, 
47 1  ]  to  pay  off  'the  debt.  Nor  is  it  per- 
odved  that  there  is  any  legal  obstacle  to  mak- 
ing tncb  contract  with  the  mortcragee  or  to 
clothing  him  with  the  power  of  sale.  If  the 
owner  of  the  property  sees  fit  to  enter  into  such 
m  arrangement  with  him,  or  to  confer  such 
power  upon  him,  it  would  be  going  a  great 
way  for  the  court,  for  that  reason  alone,  to  in- 
vibdate  the  proceedings.  Tbe  right  to  dispose 
hoth  of  the  possession  and  estate  follows  neces- 
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sarily  from  the  ownership  of  the  property, 
and,  tbis  being  so,  no  valid  objection  can  be 
urged  against  incorporating  the  contract  and 
power  in  the  same  instrument  with  the  mort> 
gage.  They  do  not  become  in  that  way  any 
X>art  of  the  mortgage,  but  are  as  much  inde- 
pendent of  it  as  though  contained  in  separate 
instruments.  Some  stress  is  placed  by  the 
respondent  upon  the  use  of  the  words  'what- 
ever its  terms'  in  the  statute.  Tbis  language  is 
supposed  to  prohibit  separate  stipulations  be- 
tween the  parties  for  the  possession  and  for  the 
sale  of  the  premises  upon  default.  We  do  not 
thus  construe  the  language,  but,  on  the  con- 
trary, are  clear  that  it  was  only  intended  to 
control  the  terms  of  grant,  bargain,  and  sale 
generally  employed  in  mortgages." 

We  agree  to  what  is  stated  by  the  court  in 
that  case.  Tljere  is  nothing  in  the  law  of 
mortgages,  nor  in  the  law  that  covers  what  are 
sometimes  designated  as  trust  deeds  in  the 
nature  of  mortgages,  which  prevents  the  con  • 
ferring  by  the  grantor  or  mortgagor  in  such 
instrument  of  the  power  to  sell  uie  premises 
described  therein  upon  default  in  payment  of 
the  debt  secured  by  it,  and  if  the  sale  is  con- 
ducted in  accordance  with  the  terms  of  the 
power  the  title  to  the  premises  granted  in  that 
way  of  security  passes  to  tbe  purchaser  upon 
its  consummation  by  a  conveyance.  Qrant  v. 
Burr,  64  Cal.  298;  Bat&man^,  Burr,  57  Cal. 
480. 

The  power  of  sale  in  the  indenture,  whether 
we  call  it  a  deed  of  trust  or  a  mortgage,  does 
not  change  its  character  as  an  instrument  for 
tbe  security  of  the  indebtedness  designated, 
but  it  is  an  additional  authority  to  tbe  grantee 
or  mortgagee,  and  if  he  does  not  choose  to 
foreclose  the  mortgage  by  any  of  the  ordinary 
methods  provided  by  law,he  can  proceed  under 
the  power  added  for  the  sale  of  the  properly, 
*to  obtain  payment  of  the  indebtedness.  [478 
The  insertion  of  a  power  of  sale  does  not  aff^^ct 
the  mortjsagor's  right  to  redeem  so  long  as  tbe 
power  remains  unexecuted  and  tbe  mortgage 
is  not,  as  it  may  be,  force- osed  in  the  ordinary 
manner,  but  when  a  sale  is  made  of  the  interest 
of  the  mortgagor,  his  right  is  wholly  divested, 
embracing  his  equity  of  redemption. 

Mr.  Jones,  in  his  careful  treatise  on  Mort- 
gages, ol}serves  that  "the  delay  and  expense 
incident  to  a  foreclosure  and  sale  in  equity 
have  brought  power  of  sale  mortgages  and 
trust  deeds  into  general  favor  both  in  England 
and  America,  and  although  their  general  use 
is  now  confined  to  a  part  only  to  our  states, 
the  same  influences  which  have  already  led  to 
their  partial  adoption  and  use  are  likely  to  lead 
to  tbeir  general  use  everywhere  at  an  early 
day.  .  .  .  A  power  of  sale,  whether  vetted 
in*the  creditor  himself  or  in  a  trustee,  affords 
a  prompt  and  effectual  security." 

The  sale  made  by  the  trustees  in  the  case  un- 
der consideration  complied  in  all  essential  par- 
ticulars with  the  conditions  contained  in  the 
deed  of  trust  or  mortgage,  whichever  it  may 
be  called,  and  the  deed  executed  by  the  trua 
tees  passed  to  the  purchasers  a  good  title  to 
the  premises  covered  by  the  indenture. 

Judgment  affirmed, 
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SUPBSliS  COUBT  or  THS  UNITED  STATB& 


Oct. 


THE  ST.  LOUIS.  GIRARDEAU  &  PORT 
SMITH  RAILWAY  COMPANY.  J^.  in 
Err., 

9, 

THE  STATE  OP  MISSOURI,  at  the  rela- 
tioD  of  Edwin  G.  Mkrrtam. 

(See  8.  a  Beporter'to  ed.  478-48S.I 

Bedew  qf  itaUJudgmente^writ  qfprohUntion 
— Federal  question, 

L  A  real  and  not  a  flotitiouB  Federal  qnettlon  Is 
essential  to  the  jurisdiction  of  this  oourt  over 
the  judgments  of  state  courts. 

2.  A  state  court,  in  ffranting  a  writ  of  prohibi- 
tion to  an  inferior  state  court,  and  commandin^r 
a  receiver  appointed  hy  thelattercourttotum 
over  the  property  in  his  liands  belonging  to  the 
defendant  corporation  to  a  receiver  appointed 
by  another  state  court  does  not  deprive  defend- 
ant of  any  rights  under  the  U.  8.  laws  or  Con- 
stitution, nor  decide  a  Federal  question. 

8.  Whether,  under  the  state  constitution  and  laws, 
the  supreme  court  of  a  state  possesses  the  power 
to  grant  a  writ  of  prohibition  to  a  subordinate 
court  of  the  state,  and  what  are  the  legal  scope 
and  effect  of  the  writ  when  granted,  are  ques- 
tions for  that  court  to  decide,  and  its  judgment 
in  these  particulars  is  not  subject  to  revision  by 
this  court. 

[No.  751.] 

Submitted  Jan,  24»  15,  1896,    Decided  March 

4,  1896. 

F  ERROR  to  the  Supreme  Coart  of  the 
State  of  Missouri,  to  review  a  judgmeDt 
of  that  court,  granting  a  writ  of  probibitioo 
commaDding  the  Cape  Girardeau  court  of 
common  pleas,  to  cease  from  taking  any 
further  action  in  the  suit  entitled  the  St.  Louis, 
Cape  Girardeau  &  Port  Smith  Railway  Com- 
pany, against  Leo  Doyle  etal.,  in  said  court 
and  directing  Louis  Houck  to  turn  over  all  the 

Eroperty  of  said  railway  company  in  his 
ands  as  receiver  under  the  orders  of  said 
court  of  common  pleas,  to  the  receiver  ap- 
pointed by  the  circuit  court  of  Stoddara 
county,  etc.  On  motion  to  dismiss.  Die- 
missed. 

Statement  by  Mr,  Justice  Shirass 
479]  *0n  the  20th  day  of  Julv,  1898.  in  the 
supreme  court  of  the  state  of  Missouri,  Edwin 
G.  Merriam  filed  a  petition  for  a  writ  of  pro- 
hibition. In  eaid  petition  the  relator  set  forth 
that  the  St.  Louis,  Cape  Girardeau  &  Port 
Smith  Railway  Company  was  a  corporation 
organized  under  the  laws  of  the  state  of  Mis- 
souri; that  it  had  made  on  September  1, 1881, 

NOTB.-AS  (o/iartalfeflon  In  the  Untted  States  Su- 
preme Ootirt,  trhere  FtderalquutUm  arises^  or  where 
are  drawn  In  question  statutes,  treaty^  or  ConstUu- 
tion,  see  notes  to  Martin  v.  Hunter.  4:97;  Matthews 
V.  Zane.  2: 864.  and  Williams  v.  Norris.  0:  STL 

Ai  to  iurisdietion  of  United  States  Supreme  Oourt 
to  declare  state  law  vofdasin  eonfUct  wUh  stats  eon- 
stituUon;  to  revise  decrees  of  State  courts  as  to  eon- 
struetion  of  state  louw,  see  notes  to  Jackson  t. 
Lamphire,  7: 079,  and  Oommoroial  Bank  of  Cinoln- 
toati  ▼.  Buckin^am«  12:  169. 

As  to  jurisdiction  of  Federal  09er  stats  eourt8,n^ 
cessity  of  Federal  question:  what  eonstetules  Federal 
question^  see  nota  to  Hamblin  t«  Westani  Land  Co. 
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a  mortgafre  on  part  of  its  railroad  Id  ooe  Leo 
Dovle,  as  trustee,  to  secure  an  issue  of  bonds 
ambuntini?  to  $100,000;  but  that  on  July  18. 
1881,  the  same  company  had  made  to  Leo 
Doyle,  as  trustee,  a  mortgage  on  anotber  part 
of  its  road  to  secure  an  isnia  of  f  170,000  of  it» 
bonds.  The  petition  also  allei^  that  tbe  r»> 
lator  was  the  holder  of  $27,000  of  the  bond* 
secured  by  the  mortgage  of  September  l,  1881« 
and  $49,200  of  the  bonds  secured  1^  tb» 
mortgage  of  July  18, 1881. 

The  petition  further  stated  that  default  bad 
heen  made  in  the  payment  of  interest  on  said 
bonds,  and  that,  after  such  default,  the  relator 
on  the  9d  day  of  March,  1808,  filed  in  tbe  cir- 
cuit court  of  Stoddard  counUr  a  bill  of  com- 
Slaint  in  behalf  of  himself  and  all  others  sim- 
aHly  situated,  against  the  said  railway  ooni- 
pany,  said  Leo  i>oyle,  trustee,  and  certaia 
junior  incumhrancers,  and  asked  for  tbe  ap- 
pointment of  a  receiver,  and  for  a  decree  of 
sequestration  and  foreclosure,  and  other  relief. 
The  petition  further  alleged  that,  on  the  presen- 
tation of  said  bill  of  foreclosure  on  the  8d  day 
of  March,  1898.  the  circuit  court  of  Sioddaid 
county  appointed  one  Eli  KLotz  as  receiyer, 
and  authorized  him  to  take  possession  of  tbe 
railroad  and  properU  of  said  railway  oooi- 
pany  and  manage  and  operate  tbe  same. 

The  petition  further  steted  that  on  tbe  4tb 
day  of  March,  1898,  a  pretended  suit  was  in- 
stituted in  the  name  of  the  said  St.  Looii^ 
Cape  Girardeau  &  Fort  Smith  Raflway  Coai- 
pany,  in  anotber  oourt,  the  Cape  Girardeaa 
court  of  common  pleas,  and  that  ancb  comt 
appointed  Louis  Houck  the  president  of  tbe 
railway  company,  and  the  owner  of  a  majority 
of  its  stock,  receiver  of  the  said  company^ 
road  and  property,  and  that  at  the  time  of  tbe 
filing  of  the  petition  be  held  poasession  as 
such  receiver. 

Tbe  petition  further  alleged  that  in  the  sdt 
so  instituted  in  the  circuit  court  of  Stoddard 
county  process  had  been  duly  issued  and  served 
upon  tbe  defendant  railway  company  on  the  8ih 
•day  of  March,  1893,  and  upon  Leo  ]Wlt:[480 
on  or  about  the  9th  day  of  March,  im.  Tbe 
petition  then  set  fourth  certain  proceedings  ia 
tbe  said  circuit  court  of  Stoddard  county,  ia 
which  George  Houck,  a  brother  of  Lonis 
Houck.  was,  on  March  6, 1893,  temporarily 
appointed  judf^e  in  place  of  John  G.  Wear, 
who  was  prevented  by  sickness  from  attendiM 
court,  and  that  said  George  Houck,  as  ssid 
iudge.  made  an  order  early  on  the  IStb  day  of 
March.  1893,  discharging  said  Eli  Klotx  u  re* 
ceiver;  and  that  afterwards  on  the  same  diy 
tbe  said  John  G.  Wear  reconvened  said  comt 
and  reappointed  and  confirmed  the  said  Klotsss 
receiver, and  that  subsequently,  on  the84tb  tkj 
July,  1898,  tbe  said  Judge  John  G.  Wcsr 
acain  reappointed  and  confirmed  the  said  EU 
Klotz  as  receiver.  The  petition  further  stsiei 
that  the  said  Leo  Doyle,  in  disregard  uf  bii 
duties  as  trustee  in  tbe  said  mortgisges.  acted 
with  the  railway  company  and  with  tbe  nid 
Louis  Houdc,  and  was  represented  in  said  tofts 
by  counsel  employed  at  the  instance  of  mU 
Houck. 

The  petition  further  ayerred  that  tbe  Ctpt 
Girardeau  court  of  common  pleas  was  aboirt 
to  issue  receiver's  certificates  to  the  amooat  of 
$250,000,  and  to  make  themallen  on  tbe  prop- 
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mtj  9i  ftm  oomfMiiy  prior  to  the  lien  of  the 
Borti^es  aecuriog  the  bonds  held  by  the  re- 
btor. 
At  xeUef  the  petition  Mked  that  a  writ  of 

Cbitioa  ahotila  issue,  directed  to  Alexander 
judj^  of  the  Cape  Qirardeaa  court  of 
coflunon  pleas,  and  the  other  respondents,  pro- 
bibitiDg  him  and  them  from  pursuing  and 
boldiog  the  pleasaforesaid.and  from  taking  any 
farther  cognizance  of  the  said  suit  before  them 
toQcbing  the  premises,  and  directing  said  court 
U  oommoQ  pleas  to  surrender  to  the  proper 
juibdictioa  of  the  circuit  court  of  Stoddard 
county  the  said  property  of  the  said  railway 
company.  The  record  discloses  that  the  said 
Alexander  Ross,  Judge  of  the  Cape  Girardeau 
court  of  common  pleas,  the  railway  company. 
Loots  Houck,  Edward  Hidden,  the  Mercantue 
Tnut  Company,  and  Leo  Doyle  filed  answers 
or  returns  to  said  petition,  and  there  was  filed  a 
idpnlation  that  certain  facts  might  be  consid- 
ered  as  proTed  and  so  treated  by  the  court. 

On  December  4,  1883,  the  supreme  court,  af- 
481]ter  hearing,  'granted  the  writof  probibi 
tioo,  and  the  writ  was  accordingly  issued  com* 
■snding  the  Cape  Girardeau  court  of  common 
pless  to  cease  from  entertaining^  any  further 
pless  or  taking  any  further  action  in  said  so- 
called  suit,  entitled  the '*St.  Louis,  CapeGirar- 
desQ  &  Fort  Smith  Railway  Company  against 
Leo  Doyle  and  others,"  in  said  court,  and  that 
the  laid  railway  company  and  the  said  Houck, 
M president  thereof,  as  well  as  receiver  thereof, 
tad  tlie  other  respondents,  cease  from  furttier 
prosecuting  pleas  therein.  Said  writ  also  di- 
rected the  said  Louis  Houck  to  turn  over  all 
the  property  of  said  railway  company  that  had 
come  into  his  hands  as  receiver  de  facto  thereof, 
aiider  the  orders  of  the  Cape  Girardeau  court 
of  common  pleas,  to  the  receiver  de  jure 
thereof}  who  had  been  or  might  be  appointed 
hy  the  circuit  court  of  Stoadard  county,  in 
which  the  suit  of  the  relator  was  pending,  and 
that  be  account  therefor  as  such  receiver,  un- 
der the  supervision  of  the  said  circuit  court  of 
Stnddard  county. 

The  respondents  filed  a  petition  for  rehear- 
lag,  in  which  they  set  forth,  amonflr  other 
thiogs,  that  part  of  the  writ  of  prohibition 
which  commanded  Houck  to  turn  over  the 
property  of  the  railway  company  which  had 
oome  into  his  hands  as  receiver  under  the  ap- 
pointment by  the  Cape  Girardeau  court  of 
common  pleas  to  the  receiver  appoioted  by 
the  circuit  court  of  Stoddard  county,  and 
tTeired,  in  respect  to  the  same,  that  "that  part 
of  the  order  above  quoted  Is  in  violation  of 
vticle  5  of  the  amendments  of  the  Constitu- 
tioQ  of  the  United  States,  which  provides 
that  no  one  shall  'be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law,'  and 
of  the  provisions  of  the  first  section  of  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall  'de- 
prive acy  person  of  life,  liberty,  or  property 
'^thont  the  due  process  of  the  law,  nor  to  deny 
to  aay  person  within  its  jurisdiction  the  equal 
pn>tection  of  the  laws.'"  The  motion  for  re- 
searing  was  denied,  and  to  the  iudgment 
fnnting  the  writ  of  prohibition  a  wilt  of  error 
wuailowed. 


Mestn.  Winslow  8*  Pieree»  John  F. 
DiUon  and  Harry  Hiibb»rd»  for  defend- 
ant in  error,  in  favor  of  motion  to  dismiss: 

No  Federal  question  was  raised  in  the  su* 
preme  court  of  Missouri,  and,  therefore,  thia 
court  has  no  jurisdiction  to  review  the  judg» 
ment  of  that  court. 

8usqyehanna  Boom  Co.  y.  West  Branch  Boom 
Co.  lit)  U.  S.  67  (28:  69);  Simmerman  v.  JSfe- 
hraeka,  116  U.  S.  64  (29:  685);  Oti$  v.  Oregon 
88.  Co.  no  U.  8.  648  (29:  719);  LoebevY. 
Sehroeder,  149  U.  S.  680,  686  (37:  866,  869); 
Morriwn  v.  Watson,  164  U.  S.  Ill,  115 
(88:  927,  929);  Chappell  v.  Bradshate,  128  U.  8. 
132  (82: 369);  BynhnHl  t.  Orooke  Min.  db  8.  Co. 
148  U.  8.  6»9  (37:  618). 

Even  if  any  pretended  Federal  question  was 
raised  or  called  to  the  attention  of  the  state 
court  yet  there  was  really  no  Federal  question 
involved,  and  for  this  reason,  also,  the  writ  of 
error  should  be  dismissed  for  want  of  juris- 
diction. 

Smith  Y.  Adeit,  88  U.  S.  16Wall.  181^(21 :  810); 
Graham  v.  Weeks,  188  U.  S.  461  (84:  1061); 
Northern  Pae.  R.  Co.  v.  BUU,  144  U.  8.  468 
(86: 604);  Sage  v.  Louisiana  Board  of  Liquida- 
tion, 144  U.  8.  647  (86:  577);  Tgler  v.  Casi 
County,  142  U.  8.  288  (85: 1016):  Tripp  v. 
Santa  Rosa  Street  E.  Co.  144  U.  8. 126(86: 871); 
Richmond  Min.  Co.  of  Nevada  y.  Eose,  114  U. 
8.  676  (29:  278);  Northern  Pae.  R.  Co.  v.  PaU 
tenon,  164  U.  8.  180  (88:  984);  Tester  v.  Har- 
bor Line  Comrs.  146  U.  8.  646  (86: 1119). 

Messrs.  John  W.  Noble  and  Madison  R. 
Smith,  for  plaintiff  in  error,  in  opposition  to 
motion: 

This  case  contains  within  it  not  only  a  Fed- 
eral question,  but  two  important  ones. 

State  Y.  Rombauer,  104  Mo.  624:  Brthen  y. 
Colorado,  106  U.  8.  96  (27: 182);  Armstrong  v. 
Athens  County  Treasurer,  41  U.  8.  16  Pet.  281 
(10:  9^);  Crou)en  v.  Randell,  85  U.  8.  10  Pet. 
868  (9;  458);  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  8.  25  (24:  989);  Johtison  v.  Risk,  187  U. 
8.  807  (34: 686);  Proprietors  of  Passaic  dt  IJacJI> 
ensaek  Jitter  Bridge  v.  Hoboken  Land  &  Imp. 
Co.  68  U.  8. 1  Wall.  116  (17:  671);  Mobile  db 
0.  R.  Co.  V.  Tennessee,  158  U.  8.  486  (H8:  798); 
Murdock  y.  Memphis,  87  U.  8.  20  Wall.  690 
(22:  429). 

The  judgment  denies  to  the  railway  com- 
pany the  equal  protection  of  the  laws. 

^aU  V.  Ross,  118  Mo.  28;  Roland  y.  Ross, 
120  Mo.  208. 

Exceptions  are  not  necessary  where  the  rec- 
ord itself  shows  the  matter  and  the  decision  of 
the  court  thereon. 

Hamlin  v.  Reynolds,  22  HI.  207;  Fields  ▼. 
Maloney,  78  Mo.  172. 

Errors  apparent  in  the  record  are  open  to 
review  without  a  bill  of  exception. 

Coughlan  V.  District  of  Columbia,  106  U.  8. 
7-11  (27:  74,  75);  Neut  Orleans  Ins.  Co.  v.  Piag- 
gio,  88  U.  8.  878-886  (21:  868,  859). 

"A  sentence  of  a  court  pronounced  sgainst  a 
party  without  hearing  him  or  giving  him  any 
opportunity  to  be  heard,  is  not  a  judicial  de- 
termination of  his  rights,  and  is  not  entitled  to 
repect  in  any  other  tnbunal." 

Winds(n'  v.  McVeigh,  93  U.  8.  277(28:  915); 
Sailing  v.  Johnson,  25  Mich.  492;  People  y. 
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aBrien,  2  L.  R.  A.  255.  Ill  N.  Y.  82;  Stuart 
▼.  Palmer.  74  N.  Y.  184,  80  Am.  Rep.  289; 
Jkvoe  V.  Ithaca  dO.  R.  Co.6  Paige,  521. 

Mr,  Juitice  Shiras  delivered  the  opinion  of 
the  court: 

This  case  was  submitted  to  us  on  a  motion 
to  dismiss  the  writ  of  error  herein,  on  the 
ground  that  no  Federal  question  was  raised  in 
the  supreme  court  of  Missouri,  and  that,  there- 
fore, we  have  no  Jurisdiction  to  review  the 
judgment  of  that  court. 

It  is  claimed  that  none  of  the  pleadings  in 
the  supreme  court  of  Missouri,  nor  the  agreed 
statement  of  facts,  raised  any  Federal  question. 
It  is  admitted  that,  in  the  answer  of  the  rail- 
way company  to  the  petition  for  the  wiit  of 
Srobibition,  it  was  averred  "  that  any  action 
y  said  Judge  of  the  circuit  court  of  Stod- 
dard county,  or  by  said  court  itself  attempting 
to  seize  out  of  the  possession  of  this  respondent 
under  either  of  said  divisional  mortgages,  all 
of  said  railroads,  or  any  other  part  thereof, 
than*  that  expressly  named  in  the  said  divis- 
ional mortgages,  was  and  is  and  must  be 
against  the  express  provisions  of  both  the  con- 
stitution of  Missouri  and  the  Constitution  of 
the  United  States,  providing  that  no  person 
shall  be  deprived  of  property  without  due  pro- 
cess of  law,  and  it  is  against  the  express  law  of 
the  land;"  and  that.  In  the  answer  of  Louis 
Houck,  it  was  averred,  "that  the  relator  has  no 
lien  upon  any  part  of  the  railroad  beyond  or 
west  of  Lakeville,  and  that  his  efforts  to  cause 
and  compel  this  court  or  the  circuit  court  of 
Stoddard  county  to  take  possession  of  any  part 
of  it  l)eyond  I<akevi11e  is  in  violation  of  the 
constitytion  of  this  state  and  of  the  United 
States,  and  of  the  law  of  the  land,  all  of  which 
guarantee  that  no  property  sliall  be  taken  ex- 
cept by  due  process  of  law."  But  it  is  said 
that,  so  far  as  Louis  Houck  is  concerned,  his 
answer  is  immaterial,  because  he  does  not  ap- 
pear as  a  plaintiff  in  error  in  this  court,  and 
that  such  part  of  the  answer  of  the- railway 
company  as  avers  that  the  action  of  the  judse 
of  the  circuit  court  will  be  agaioRt  the  Consti- 
tution of  the  United  States  was  stricken  out  by 
the  court,  and  do  objection  was  made  or  ex 
ception  taken,  and  that,  therefore,  the  answer 
of  the  railway  company  does  not  raise  any 
Federal  question  on  the  record. 
483]  *0u  the  other  side,  it  is  contended  that 
it  does  clearlv  appear  from  the  record  that  the 

Srovisions  of  the  Constitution  of  the  United 
tatea  were  relied  on  by  the  respondents,  and 
that  the  questions  thus  raised  were  decided 
against  them.  It  isargued  that  even  if  this  court 
will  not  take  notice  of  the  contenis  of  the  peti- 
tion for  a  rehearing,  in  which  the  protection  of 
the  Constitution  of  the  United  States  was  in 
terms  invoked,  yet,  that,  as  well  by  the  recitals 
in  the  opinion  as  by  the  said  averments  in  the 
answers  of  the  railway  company  and  of  Houck, 
it  affirmatively  appears  that  the  Federal  ques- 
tions were  raised,  and  that  do  formal  objection 
or  exception  to  the  action  of  the  court  in  strik- 
ing out  those  averments  was  necessary. 
We  do  not  think  it  necessary  to  narrowlv  in- 

aaire  whether  the  record  formally  discloses 
bat  the  respondents  relied  upon  and  pleaded 
rights  under  the  Constitution  of  the  United 
States,  becauM  we  are  of  opinion  that  even  if 
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it  be  conceded  that  the  respondents  did,  in 
form,  invoke  the  provisions  of  the  Federal  Con- 
stitution, yet  that  no  Federal  question  was  rta})j 
raised.    The  bare  averment  in  the  answers  of 
supposed  infringements  in  the  proceedings  of 
rights  possessed  by  the  respondents  under  the 
Constitution  of  the  United  States  will  not  mJooe 
suffice.    As  was  said  in  Heto  Orleans  t.  Sen 
OrleanaWaterWorki  Ob, 142  U.  8.  79 fSS: 943]: 
"While  there  is  in  the  answer  of  toe  city  a 
formal  averment  that  the  ordinance  impaired 
the  obligation  of  a  contract  arising  out  of  the 
act  of  1877,  which  entitled  the  city  to  a  aoppiy 
of  water  free  from  charge,  the  liare  averment 
of  a  Federal  question  is  not,  in  all  cases,  suffi- 
cient.   It  must  not  be  wholly  without  founda- 
tion.   There  must  be  ai  least  color  of  ground 
for  such  averment,  otherwise  a  Federal  ques- 
tion might  be  set  up  in  almost  any  case,  and  the 
jurisdiction  of  this  court  invoked  simply  for 
the  purpose  of  delay. ^    And  in  Handdfn  v. 
Wesl&rn  Land  Co.  147  U.   8.  682  [87:  268!. 
where  the  foregoing  opinion  was  quoted  wiih 
approval,  it  was  said:     '*A  real  and  not  a  fie 
tiiious  Federal  question  is  essential  to  the  ju 
risdiction  of  this  court  over  the  judgoients  of 
state  courts." 

We  think  that  the  supreme  court  of  MiaMuri. 
in  granting  the  writ  of  prohibition  as  prayed 
for,  passed  upon  and  decided  *no  ques-  [484 
tion  arising  under  the  laws  or  Constitutioo  of 
the  United  States. 

Whether,  under  the  state  coostitutkio  lod 
laws,  the  supreme  court  of  Missouri  poAseased 
the  ix>wer  to  grant  a  writ  of  prohitution  di- 
rected to  one  of  the  subordinate  courts  of  that 
state,  and  what  were  the  legal  aoope  and  ef- 
fect of  the  writ  when  grant^,  were  questiou 
for  that  court  to  decide,  and  its  Judgment  ia 
those  particulars  is  not  subject  to  our  revisioii. 

The  mandatory  portion  of  the  writ  u 
granted,  commanding  the  receiver  aopointftl 
by  one  state  court  to  turn  over  the  property  il 
his  hands  l)elonging  to  the  defendant  corpora 
tion  to  the  receiver  appointed  by  another  did 
not  operate  to  take  away  from  the  defendant 
its  property  and  bestow  it  upon  a  third  persoa. 
The  title  to  its  property  continued  in  Ite 
company  as  l)efore,  and  that  title  was  no  more 
disturbed  or  impaired  by  the  judida]  ord«  es- 
tablishing the  nght  of  custody  to  belong  to  om 
of  two  contending  receivers,  than  it  wasby  tb« 
original  order  appointing  a  receiver.  That,  is 
a  foreclosure  suit,  to  appoint  a  receiver  it  to 
deprive  the  defendant  of  its  property  witbio 
the  meaning  of  the  Constitution  of  the  Uaited 
States,  is  a  novel  proposition,  and  does  not,  to 
our  view,  raise  a  real,  as  distinguiahed  from  t 
fictitious,  Federal  question. 

If  it  be  questionable,  which  we  do  not  admit, 
whether  a  receiver  can  be  validly  appointed 
for  an  entire  railroad  at  the  suit  of  a  crtrditor 
holding  bonds  secured  by  a  mortgage  wboie 
lien  is  restricted  to  part  only  of  the  road,  tbit 
also,  in  the  present  caae,  was  a  question  fortbt 
state  court  to  decide,  aiid  we  cannot  be  called 
upon  to  answer  it. 

We  cannot  agree  with  the  contentloa  lO 
earnestly  made  on  behalf  of  the  plaintiff  ia  er- 
ror, that  the  supreme  court  of  Muaouri,  bj  tbe 
judgment  complained  of,  adjudicated  or paMd 
upon  any  sul)stantia1  right  of  property  or  dic- 
tated in  advance  to  the  circuit  court  of  Stod- 
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4atd  ocmotj  bow  that  court  sliould  deal  with 
tbe lights  aod  claims  of  the  parties  before  it. 
Ai  we  uDderstaDd  the  actioQ  of  the  supreme 
court  it  only  decided  that,  as  between  the  con- 
flicting claims  of  two  inferior  courts  to  exer- 
cise iorisdiction  over  the  railroad  and  property 
485]  *of  an  insolvent  railroad  company,  the 
court  whose  jurisdiction  first  attached  was  the 
proper  one  in  which  the  litigation  should  pro- 
oera.  Such  a  decision  would  seem  to  comport 
with  well  settled  and  orderly  principles  of  pro- 
cedure. 

At  all  events,  we  are  unable  to  descry,  in  the 
Rcord  before  us  any  denial  by  the  supreme 
coort  of  Missouri  of  any  rights  of  the  pla  miff 
io  error  under  tbe  Constitution  or  laws  of  the 
United  States,  and  tbe  writ  of  error  is  accord- 
bgly  dismissed. 


R  H.  LIND*»AT,  Assessor  of  the  Parish  of 
Caddo  et  al„  Appts.,  and  Plffs.  in  Err.^ 

V, 

FIRST  NATIONAL  BANK  OF  SHREVE- 
PORT,  La.,  and  Edward  Jacobs,  Presi- 
dent 

(See  8.  a  Reporter^  ed.  4B5-4M.) 

6ii*t  to  declare  intalid  aueumen  t  qf  $tock  of  na- 
tional bank^remedies  in  U.  8,  eourto— adop- 
tion cf  state  practice. 

t  An  action  hj  a  national  bank  to  have  declared 
iDTilid  ao  asBcesment  of  the  shares  of  its  capital 
ttock,  made  by  tbe  aasessin?  oflEloera  of  the  state 
In  a  suit  in  equity,  which,  in  the  U.  8.  Circuit 
ooart,  should  he  prosecuted  in  regular  chaucery 
form,  as  prescribed  by  tne  rules  in  equity. 

1  Tbe  remedies  in  the  courts  of  the  United  States 
are,  at  common  or  in  equity,  not  according  to  the 
practice  of  state  courts,  but  according  to  the 
priociples  of  common  law  and  equity. 

L  Tbe  adoption  of  the  state  practice  in  tbe  U.  S. 
dr«ait  courts  does  not  confound  the  principles 
of  law  and  equity,  nor  authorize  legal  and  equi- 
table claims  to  be  blended  together  in  one  suit. 

'  [No.  182.] 

Argued  and  Submitted  Dec.  19, 1894,    Decided 
March  4, 1896. 

APPEAL  from  and  in  error  to  the  Circuit 
Coort  of  the  United  States  for  the  Western 
District  of  Louisiana,  to  review  a  Judgment 
upon  the  verdict  of  a  Jury  in  favor  of  the 
plahitiff,  the  First  National  Bank  of  Shreve- 
portafaiost  the  state  of  Louisiana,  reducing 
tbe  assessment  of  the  capital  stock  of  said  bank 
made  against  its  several  stockholders  for  the 
year  18^,  and  reducing  the  aggregate  assess- 
ment of  the  entire  share  of  the  capital  stock  of 
said  bank  for  said  year,  and  decreeing  that 
there  be  a  Judgment  against  the  Parish  of 
Ciddo,  aod  against  tbe  police  Jury  of  said 
parish  to  the  same  effect,  and  against  the  de- 
feodaot,  R  H.  Lindsay  to  the  same  effect. 
Beperted,  with  direction  io  diemiu  the  $uit. 

iffycK—That  taxation  of  ttoek  or  aharee  in  corpora-' 
tkm  doet  not  impair  otHigatiUm  of  contracts:  taxation 
of  dtares  of  national  hanks  and  other  corporations 
see  notes  to  Providence  Bank  v.  BilUngs,  7:  080!. 

A$  to  when  tazesfaeoaOy  assessed  can  he  recovered 
back,  see  note  to  bsklna  t.  Yan  Arsdale,  ZL  OL 
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Statement  by  Mr,  Justice  Shiraas 
This  was  an  action  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Louisiana  by  the  First  National 
Bank  of  Shreveport,  a  corporation  created 
under  the  laws  of  the  United  States,  against 
Robert  H.  Lindsay,  assessor  of  the  parish  of 
Caddo;  the  police  Jury  of  said  parish  of 
Caddo,  and  the  city  of  Shreveport,  Louisiana. 
The  declaration  or  petition  sets  forth  that  the 
capital  stock  of  said  bank  consists  of  2000 
shares  of  one  hundred  dollars  each,  held  and 
owned  by  about  twenty  persons,  who  are 
named  in  the  petition ;  that  Robert  H.  Lind- 
say, as  assessor  of  the  parish  of  Caddo,  had 
assessed  the  shares  of  stock  of  said  corporation 
against  the  said  stockholders  on  the  tax  roll 
of  the  ^current  year  1889  at  the  rate  of[486 
eighty  dollars  per  share,  aggregating  the  sum 
of  $1*60,000 ;  that  such  assessment  was  unlaw- 
ful, unjust,  and  excessive,  and  that  the  bank 
and  said  stockholders,  in  due  time  and  form, 
applied  to  the  police  jurv  of  said  parish, 
sitting  as  a  board  of  reviewers,  under  the 
provisions  of  tbe  revenue  laws  of  said  state, 
for  the  cancellation  of  said  assessment,  or  to 
have  the  same  corrected,  but  that  said  board 
of  reviewers  failed  and  refused  to  cancel  or 
correct  such  assessment,  which  accordingly 
appeared  on  the  tax  roll  for  the  year  1889  of 
said  parish ;  that  under  the  existing  laws,  on 
all  property  subject  to  taxation"  the  state 
levies  a  tax  of  six  mills  on  the  dollar  of 
valuation ;  that  the  parish  of  Caddo,  through 
its  police  Jury,  levies  a  tax  of  eight  mills  on 
the  dollar  of  valuation,  and  the  city  of 
Shreveport  levies  a  tax  of  twentv- three  and 
three  fourths  mills  on  the  dollar  oi  valuation, 
making  a  total  tax  of  thirty-seven  and  three 
fourths  mills  on  the  dollar  of  valuation ;  that 
under  said  illegal  assessment  the  state  of 
Louisiana,  the  parish  of  Caddo,  and  the  city 
of  Shreveoort  are  about  to  collect  such  taxes, 
aggregating  six  thousand  and  forty  dollars, 
from  the  petitioner  **  unless  prevented  by  the 
decree  of  this  honorable  court ;"  that  the  state 
of  Louisiana  has  no  power  or  right  to  tax  in 
any  manner  the  capital  stock  of  any  national 
bank,  except  so  far  as  such  power  and  right 
have  been  granted  by  the  Congress  of  the 
United  States ;  that  under  existing  laws  of  the 
United  States,  the  state  may  determine  and 
direct  the  manner  of  taxing  all  shares  of 
national  banks  having  their  domicil  in  the 
state,  provided  such  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  the  monied 
capital  in  the  hands  of  individual  citizens 
of  the  state,  and  that  tbe  true  intent  aud 
meaning  of  such  proviso  is  that  the  tax  as- 
sessed on  the  shares  of  national  banks  shall 
be  equal  and  uniform  with  the  tax  assessed 
and  levied  on  other  property  in  said  state  and 
on  the  individual  owners  thereof ;  that  by  the 
statute  of  the  United  States  authorizing  the 
state  to  tax,  under  certain  limitations,  shares 
of  national  banks,  bv  the  *'law  of  the  land,** 
and  by  the  constitution  and  laws  of  the  state 
of  Louisiana,  it  is  expressly  provided  that  tax- 
ation shall  be  equal  and  uniform ;  that  the  as- 
sessment *so  as  aforesaid  made  violates  \4kS7 
the  principle  of  equality  and  uniformity  in 
this,  that  the  said  Lindsay,  assessor,  has  as- 
sessed said  shares  of  stock  at  a  much  higher 
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▼al  ae  proportioDatelj  than  that  at  which  he  as- 
sessed the  property  of  other  citizens  subject  to 
taxation,  Uie  assessment  of  said  shares  being 
twice  as  high  as  that  placed  on  other  property ; 
that  the  said  assessor  Lindsay  has  wilfully 
failed  and  neglected  to  assess  and  place  on  said 
tax  roll  moneys  in  the  possession  of  citizens  of 
the  state,  and  moneys  by  such  citizens  loaned 
out,  bonds,  judgments,  notes,  accounts,  and 
other  yerdicts  held  by  and  due  to  citizens  of 
the  state,  and  property  of  other  kinds  owned 
by  citizens  of  the  state  and  by  persons  not 
citizens  of  the  state,  all  of  which  was  and  is 
subject  to  taxation,  and  should  haye  been  as- 
sessed and  placed  on  said  tax  roll,  and  that 
the  value  of  said  property  so  omitted  from 
said  tax  roll  exceeded,  at  the  time  when  said 
assessment  should  haye  been  made,  the  sum 
of  one  million  dollars;  that  the  acts  of  the 
said  assessor  Lindsay,  relating  to  said  tax 
roll,  destroy  Uie  uniformity  of  the  rule  fixed 
by  the  constitution  and  laws  of  the  state,  and 
are  subyersive  of  the  Act  of  Congress  allow- 
ing shares  in  national  banks  to  be  taxed, 
which  Act  intended  to  protect  the  owners  of 
such  shares  from  greater  burthens  than  are 
imposed  on  other  monied  capital  in  the  state 
where  such  banks  are  located ;  that  in  arriy- 
ing  at  the  assessment  of  said  shares  in  said 
bank  the  said  asssesor  Lindsay,  and  the  said 
police  jury,  sitting  as  a  board  of  reviewers, 
took  the  capital  stock  of  said  bank,  viz: 
$200,000.  and  added  thereto  $40,000,  tbe 
earnings  of  the  bank,  which  did  not  and 
does  not  in  any  manner  constitute  any  por- 
tion of  the  capital  stock  of  said  bank,  and 
which  the  bank  held  and  now  holds  in  United 
States  bonds  by  law  exempted  from  taxation  ; 
that  section  29  of  act  No.  85  of  the  general 
assembly  of  Louisiana,  session  1888,  tbe  ex- 
isting revenue  act  of  said  state,  provides  that 
the  actual  shares  of  stock  of  every  national 
bank  shall  be  assessed  to  the  stockholders, 
and  the  taxes  so  assessed  shall  be  paid  by  the 
bank,  and  that  all  property  owned  by  the 
bank  taxable  under  section  1  of  said  act  shall 
be  assessed  directly  to  the  bank,  and  the  pro 
rata  share  of  such  direct  taxes  and  of  all  ex- 
488]  empt  'property  proportioned  to  each 
share  of  capital  stock  shall  be  deducted  from 
the  amount  of  taxes  assessed  to  that  share  un- 
der said  sect  ion  29 ;  that  the  said  earnings,  hav- 
ing been  iu  vested  in  property  exempted  from 
taxation,  the  said  assessor  and  the  said  police 
jury  should  have  deducted  the  same  propor- 
tionately from  the  amount  of  taxes  assessed 
Co  each  share  In  said  bank ;  that  by  the  pro- 
yisions  of  the  twenty-ninth  section  of  said 
act  No.  85  of  the  (general  assembly  of  Loulsl  • 
ana,  session  of  1888,  the  said  bank  Is  required 
to  pay  the  taxes  assessed  to  Its  stockholders ; 
that  the  corporation  known  as  the  First  Na- 
tional Bank  of  Shreyeport  Is  a  juridical  per- 
son, separate  and  distinct  from  each  and  every 
person  holding  stock  therein,  and  Is  not  and 
cannot  be  bound  to  discharge  the  obligations 
of  such  other  persons,  and  that  said  provis- 
ions of  said  section  of  said  act  violate  the 
Constitution  of  the  United  States,  etc.  ;  that 
this  Is  a  case  arising  under  the  Constitution 
and  laws  of  the  United  States,  and  presents 
Federal  questions,  and  that  this  honorable 
oourt  has  Jurisdiction  to  hear  and  determine 
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the  same ;  that  therefore  tbe  petitioner  ptmjs 
that  the  said  Lindsay,  assessor,  saidpolios 
jury  of  Caddo  parish  snd  the  citr  of  8u«t0- 
port  be  cited  to  answer  hereto ;  that  after  mil 
legal  notices  and  delays  there  be  jud^naeiit 
In  favor  of  petitioner  declaring  said  a—fsa 
ment  null  and  yoid,  and   proliibitlnic   tbm 
collection  of  any  tax  from  petitioner  or  its 
stockholders ;  or  in  the  event  the  court  should 
not  hold  said  assessment  absolutely  Toid,  pe- 
titioner prays  for  a  judgment  reduclor  mid 
assessment,  so  as  to  make  it  equal  ana  luil- 
form  with  other  assessments,  and  striking 
therefrom  the  amount  of  property  held  by  tba 
'bank  exempted  frcmi  taxation ;  and  prays  for 
all  orders  and  decrees  necesssry  In  uie  pram* 
ises  for  costs,  and  for  general  relief. 

The  defendants  app^red  and  filed  tiM  fal- 
lowing exception : 

"Now  come  defendants  In  above  entitled 
suit  and  except  to  plaintiff's  suit,  whidi  \% 
In  the  law  siae  of  the  court,  on  the  ground 
and  for  the  reason  that  the  al  legations  of 
plaintiff's  bill  or  petition  show  that  his  rem* 
edy  Is  not  by  an  action  at  law,  but  by  In- 
junction and  bill  in  equity,  and  this  court  is 
without  jurisdiction  to  entertain  this  suit  as 
an  action  at  law.  'Whereupon  defend  [489 
ants  pray  that  this  exception  be  sustained  and 
plaintifif*s  suit  be  dismissed  with  costs.* 

After  argument  this  exception  was  orvr- 
ruled,  and~ thereupon  the  plaintiff  filed  an 
amendment  or  supplemental  petition  averr- 
ing, that  the  bank  holds  the  amount  of  one 
hundred  and  eighty- three  thousand  dollars  In 
l>onds  of  the  United  States,  constituting  a 
portion  of  its  capital,  and  so  hold  the  same 
at  the  time  of  the  unequal  and  illegal  anew 
ment  set  forth  In  the  original  petition,  and 
that  in  assessing  said  capital  stock  In  which 
said  smonnt  of  bonds  was  included  there  was 
and  is  an  unjust  discrimination  against  said 
bank  and  Its  stockholders,  and  the  shares  of 
the  stockholders  in  said  company,  are  suseinfid 
at  a  greater  rate  than  was  assessed  upon  moa- 
ied  capital  in  the  bonds  of  individual  citizens 
of  the  state ;  that  United  States  bonds  in  tiie 
hands  of  individual  citizens  of  the  state  were 
not  and  are  not  assessed  or  taxed :  Uuu  tbe 
statute  of  the  state  of  Louisiana,  under  which 
the  assessment  was  made,  discriminates  on- 
justly  against  petitioner  and  its  stockholders, 
and  violates  the  principles  of  equality  and 
uniformity  in  taxation  by  exemptinr  sock 
United  States  bonds  from  taxation  wh«i  held 
by  individual  citizens  of  the  state  and  taxes 
the  same  when  held  by  the  bank  and  Its  stock- 
holders :  and  that  said  assessment  and  the  stat- 
ute under  which  It  was  made  are  null  sad 
void. 

Subsequently  the  defendants  filed  the  fol* 
lowing  exception  to  the  amended  petitloa: 

"Now  come  defendants  in  the  above  en- 
titled suit  and  except  to  the  amended  sad 
supolemental  petition  filed  by  tbe  plalntifl. 
on  tbe  ground  and  for  the  reason  that  ths  si* 
legations  therein  contained  disclose  no  esmi 
of  action  against  these  defendanta ;  wherefoft 
they  pray  that  this  exception  be  sostalaed, 
and  that  said  petition  be  dismissed  at  plais- 
tiff's  costb  * 

On  motion  snd  after  arrnment  this  exe^ 
tlon  was  OTerruled,  and  ttia  dsfendaats  Aju 
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tt  aatwer  danjlnff  generftll j  the  allegations 
oftheoriginal  ana  amended  petitioDB,  admit- 
tia^  that  the  shares  of  stock  of  plaintiff's  bank 
woe  assessed  in  the  assessment  roll  of  1889  to 
490]  the  lespeotiTO  stockholders  *named  in 
the  petition  at  a  Taluation  of  eighty  dollars 
OB  each  share  of  the  face  value  of  one  hun- 
<ixed  dollars,  and  averring  that  said  assess- 
Dcit  was  at  the  rate  of  two  thirds  of  the 
•etosl  cash  ralue  of  such  shares,  which  were, 
«t  the  rata  of  said  assessment,  worth  in  the 
Ba^^  the  sum  of  one  hundred  and  twenty 
<k)llarB  in  caah  per  shitfe,  if  not  more ;  deny- 
ia^that  the  assessor  or  the  board  of  reviewers 
ia  sad  fcff  the  parish  of  Caddo  have  wilfully 
or  istentionally  omitted  any  property  /rom 
aMsment  or  taxation  for  the  year  1889,  and 
Hating  that  if  there  was  **  surveyed  capital 
ia  ths  hands  of  individuals"  in  said  parish 
Bot  awcssed  for  the  year  1889,  the  same  be- 
longed  larjcely  to  the  shareholders  of  plain- 
tiff's bank,  and  was  not  returned  by  them  for 
iSKSBment  according  to  law ;  denying  that 
defendants  have  discriminated  or  attempted 
to  discriminate  in  any  manner  against  the 
ifaareholdersof  plaintiff's  bank,  and  that  said 
bank  or  its  stockholders  have  any  just  cause 
of  eomplaint. 

The  record  further  declares  that  on  March 
4,  1891,  the  case  came  on  to  be  heard,  that 
a  jQiy  was  empaneled  and  sworn  to  try  the 
lame,  and  that,  after  evidence  was  put  in, 
tbejnry  rendered  the  following  verdict: 

"We,  the  jury,  find  the  assessable  value  of 
each  share  of  stock  in  the  plaintiff's  bank  is 
twenty- three  dollars  and  a  half,  after  dcdnct- 
inf  from  the  assessment  in  controversy  the 
aaumnt  of  United  States  and  state  bonds  held 
bj  the  iNuik  as  portion  of  its  capital  stock." 

On  March  14,  1891,  there  was  entered  a 
Jndrment  in  the  following  terms: 

'*Id  this  case,  by  reason  of  the  law  and 
evidence,  and  the  verdict  of  the  jury  being 
in  favor  of  the  plaintiff,  the  First  National 
Bank  of  Sbreveport,  it  is  ordered,  adjudged, 
aod  decreed  that  there  be  judgment  in  favor 
of  said  bank  against  the  state  of  Louisiana 
reducing  the  assessment  on  each  share  of  the 
capital  stock  of  said  bank,  made  against  its 
KTeral  stockholders,  as  set  forth  in  petition, 
for  the  year  1889,  from  ei/jhty  dollars  a 
diarc  to  twenty -three  ^^  dollars  a  share,  said 
amount  of  twenty- three  ^^  dollars  being  (ac- 
cording to  the  rate  of  assessing  all  property  at 
491]  two  thirds  of  its  *cash  value  adopted 
by  and  governing  the  assessing  officers  of  the 
parish  of  Caddo,  for  and  during  the  year 
1889,  in  making  the  assessment  of  said  year) 
equal  to  two  thirds  of  the  amount  found  by 
thiB  jury  to  be  the  full  assessable  value  of 
each  ahare  and  reducing  the  aggregate  assess- 
ment of  the  entire  2000  shares  of  the  capital 
stock  of  said  bank  on  the  assessment  roll  or 
tax  roll  of  1889  from  one  hundred  and  sixty 
tbonsand  to  f(»ty- seven  thousand  dollars ;  and 
it  is  further  ordered  and  decreed  that  there 
hs  judgment  to  the  same  effect  against  the 
pariah  of  Caddo  and  against  the  police  jury 
of  said  parish ;  and  it  is  further  ordered  ana 
decreed  that  there  be  judgment  to  the  same 
effect  in  favor  of  said  bank  and  against  the 
dty  of  Shreveport ;  and  it  is  further  ordered 
sod  decreed  that  there  be  judgment  against 
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the  defendant,  B.  H.  Lindsay,  to  the  same 
effect ;  and  it  is  further  ordered  and  decreed 
that  plaintiffs  have  and  recover  from  the  de- 
fendants in  iolido  costs,  to  be  taxed." 

Mr,  Wm.  Wirt  Howe  for  appellants  and 
plaintiffs  in  error. 

Mr.  A.  H.  Leonard  for  appellees  and  de- 
fendants in  error. 

Mr.  Jv^ice  Shlrmm  delivered  the  opinion 
of  the  court : 

This  was  a  proceeding  instituted  in  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Louisiana  by  the  First 
National  Bank  of  Sbreveport,  to  have  de- 
clared invalid  an  assessment  of  the  shares  of 
its  capital  stock,  made  by  the  assessing  of- 
ficers of  the  state  of  Louisiana  for  the  parish 
of  Caddo,  in  the  year  1889. 

It  is  provided  bv  the  twenty -seventh  sec- 
tion of  the  act  of  1886  of  the  state  of  Louis- 
iana that  *'all  tax- payers  shall  have  the  right 
of  testing  the  correctness  of  their  assessments 
before  the  courts  of  justice  in  any  procedure 
which  the  constitution  and  laws  may  per- 
mit;** and,  by  the  thirty -sixth  section  of  the 
act  of  1888,  that  "all  suits  relating  to  taxes 
and  licenses  shall  be  preference  suits  in  all 
courts  where  pending,  and  shall  *be  [492 
tried  without  a  jury  lis  speedily  as  possible, 
and  in  chambers  if  court  is  not  in  session.** 

The  bank  filed  a  declaration  or  petition  on 
the  law  side  of  the  court,  alleging  that  the 
assessment  in  ouestion  was  unjust  and  un- 
equal, and  in  disregard  of  the  constitution 
and  laws  of  the  state  of  Louisiana  and  of  the 
statute  of  the  United  States  authorizing  the 
state  to  tax,  under  certain  limitations,  shares 
of  the  capital  stock  in  national  banks,  and 
asking  that  there  be  judgment  in  favor  of  the 
petitioner  declaring  said  assessment  null  and 
void,  and  prohibiting  the  collection  of  any 
tax  from  petitioner  or  its  stockholders ;  or,  in 
the  event  the  court  should  not  hold  said  as- 
sessment absolutely  null,  petitioner  prays  for 
a  judgment  reducing  said  assessment  so  as  to 
make  it  equal  and  uniform  with  other  assess- 
ments and  striking  therefrom  the  amount  of 
property  held  by  the  bank  exempted  from 
taxation,  and  for  general  relief. 

The  defendants  appeared,  and  to  this  peti- 
tion filed  what  is  styled  an  ** exception,  * 
equivalent  to  a  demurrer,  alleging  that  the 
suit  was  an  action  at  law,  but  that  the  allega- 
tions of  plaintiff's  petition  disclosed  that  the 
remedy  was  not  by  an  action  at  law,  but  by 
injunction  and  bill  in  eouity,  and  that  the 
court  was  without  jurisdiction  to  entertain 
the  suit  as  an  action  at  law,  and  therefore 
prayed  that  this  exception  be  sustained  and 
plaintiff's  suit  be  dismissed  with  costs. 

This  exception  was  overruled,  and,  after 
other  proceedinflTS  which  it  is  not  necessary 
here  to  notice,  t}ie  case  was  pat  at  issue  by 
an  answer  traversing  the  allegations  of  the 
petition ;  a  jury  was  sworn ;  evidence  wm 
adduced  by  ooUi  parties ;  the  judge  instructed 
the  jury ;  a  verdict  was  rendered ;  and  a  judg- 
ment, in  pursuance  of  the  allegations  of  the 
petition  and  of  the  findings  ox  the  verdict, 
was  entered  in  favor  of  the  bank. 

It  may  be  presumed  that  these  proceedings 
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were  in  due  confonnity  with  the  practice  in 
the  courts  of  tbe  state,  in  which  no  distinc- 
tion is  made  between  the  legal  and  equitable 
side.  But  it  is  quite  evident,  from  the  nature 
and  history  of  the  case,  as  disclosed  by  the 
record,  that  the  case  was  one  in  equity,  and 
which,  in  the  circuit  court  of  the  United 
493]States,  *ought  to  have  been  prosecuted 
in  regular  chancery  form,  as  prescribed  by 
the  rules  in  equity. 

The  suit  was  not  brought  to  recover  ex- 
cessive taxes,  that  had  been  paid  under  pro- 
test, nor  for  damages,  nor  to  recover  specific 
property,  real  or  personal.  Its  object  was  to 
cancel  or  modify  an  assessment  made  by 
official  persons.  The  relief  prayed  for  was 
in  the  nature  of  a  decree  enjoining  the  col- 
lection of  taxes.  The  verdict  did  not  call  for 
the  payment  of  damages  or  the  surrender  of 
the  possession  of  land  or  chattels,  but  con- 
sisted of  a  finding  that  the  assessment  com- 
plained of  should  be  reduced,  in  manner  as 
prayed  for  in  one  part  of  the  petition.  The 
judgment  was  essentially  a  decree  modifying 
the  assessment  and  enjoining  the  officers  from 
collecting  tbe  taxes  as  imposed. 

The  case  is  thus  brought  within  the  rule, 
which  this  court  has  so  often  had  occasion  to 
lay  down,  that  the  remedies  in  the  courts  of 
the  United  States  are,  at  common  law  or  in 
equity,  not  according  to  the  practice  of  state 
courts,  but  according  to  the  principles  of 
common  law  and  equity,  as  distinguished 
and  defined  in  that  country  from  which  we 
derive  our  knowledge  of  these  principles,  and 
that  although  the  forms  of  proceedings  and 
practice  in  the  state  courts  shall  have  heen 
adopted  in  the  circuit  courts  of  the  United 
States,  yet  the  adoption  of  the  state  practice 
must  not  be  understood  as  confounding  the 
principles  of  law  and  equitjr,  nor  as  authoriz- 
ing legal  and  equitable  claims  to  be  blended 
together  in  one  suit.  Bennett  v.  Butteruorth, 
52"U.  S.  11  How.  674  [18:  861]  ;  Thompnon 
T.  Central  Ohio  R.  Co.  78  U.  S.  6  Wall.  184 
ri8 :  7651 ;  EieUy  v.  MeOlynn,  88  U.  8.  21 
Wall.  520  [22:605]. 

It  is  true  that  the  cases  in  which  such 
strictures  have  been  expressed  have  been 
usually  those  in  which  re&ort  has  been  had  to 
equitable  forms  of  relief  instead  of  legal 
remedies,  and  when  defendants  have  thus 
been  deprived  of  the  constitutional  right  of 
trial  by  jury ;  but,  so  long  as  we  attacn  im- 
portance to 'regular  forms  of  procedure,  we 
cannot  sustain  so  plain  an  attempt  as  is  here 
presented  to  substitute  the  machinery  of  a 
court  of  law,  in  which  the  facts  are  found  by 
the  jury  and  the  law  prescrit)ed  by  the  judge 
404]  for  the  usual  and  legitimate  ^practice 
of  a  court  of  chancery.  How  inadequate  and 
incongruous  the  legal  remedy  is  in  a  case  like 
the  present  is  shown  by  the  so-called  judg- 
ment. It  does  not  adjudged  a  sum  of  money 
as  du0  by  the  defendants  to  the  plaintiff 
whose  payment  could  be  enforced  by  ap 
propriate  writs  of  execution,  but  it  awards  a 
judgment  in  favor  of  the  plaintiff  and  against 
the  defendants  by  decreeing  a  reduction  or 
abatement  of  the  legal  assessments,  there 
existing  no  legal  writ  by  which  the  defend- 
ants can  be  compelled  to  respect  or  obey  the 
decree. 
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It  is.  therefore,  clear  that  the  oomt  belov 
should  have  sustained  the  defendants'  demur 
rer  or  exception,  and  dismissed  the  suit. 

This  view  of  the  case  takea  from  out 
cognizance  the  several  errors  assigned  to  tbe 
admission  and  rejection  of  evidence  and  to 
the  charge  of  the  court;  nor  are  we  called 
upon,  with  the  record  in  its  present  shape,  to 
decide  whether  questions  were  really  pres- 
ented which  gave  the  circuit  court  of  the 
United  States  jurisdiction,  whether  at  law 
or  in  equity,  at  the  suit  of  a  national  bank 
organized  and  doing  business  in  the  district 
in  which  the  suit  was  begun. 

The  judgment  of  the  court  hdaw  i$  merged 
and  the  cause  remanded  mth  direetiam  U  rat- 
tain  the  exception  and  ditmiu  the  $wit. 


ANTHONY  P.  CARR,  AppL, 

V. 

W.  H.  FIFE,  BT  AU 
<8ee  8.  C.  Reporter's  ed.  4M-^QD 

Juriediction  a$  to  amount  —  amendment  ^ 
record— objection  to  judge  tr^ng  eaum  em- 
dence — decision  of  land  oJlee^-^poiiU  m€  takn 
in  court  below, 

L  A  stipulation  not  used  in  the  otrcnit  oooft  oo  t 
motion,  cannot  be  used  in  this  Oouit.  on  rerlrv. 

2.  Affidavits  may  be  used  in  the  U.  8.  oirouit  coort, 
to  show  the  necessary  jurisdictional  unooai* 
where  the  record  is  defective  in  that 


8.   It  is  no  valid  objection  to  a  Judge  tryiniraetnn. 

that  before  bis  appointment,  he  was  attoroty  lo 

other  matters  for  one  of  the  partiea. 
4.   The  objection  that  the  receiver  took  part  with 

the  retrister  in  the  bearing  and  dedsioo.  of  aoMt 

in  the  land  office,  not  made  in  tbe  oourt  below. 

cannot  be  made  in  tbis  court. 
8.    In  a  suit  in  equity,  to  invaUdate  a  patent  br 

reason  of  alleired  misconduct  oo  the  part  of  tte 

officials  in  the  contest  oase,  in  tbe  land  oAoe. 

the  record  of  tbeir  proceeding  Is  adnlnibte  to 

evidence. 
4.   In  the  absence  of  fraud  and  impoiMoB.  tkt 

findings  and  decision  of  tbe  land  office  oaooot  b* 

reviewed  as  to  tbe  facts  involved. 

[No.  215.] 
Submitted  Jan.  30,  1895.     Decided  Jforol  ^ 

1895. 

APPEAL  from  a  decree  of  tbe  Circuit  Govt 
of  tbe  United  States  f<n>  the  District  o( 
Washington,  dismissing  a  suit  in  eqoHy 
brought  by  Anthony  P.  Carr,  i^intiff,  acsiait 
W.  H.  Fife,  et  al.  defendants,  to  set  sw  i 
patent  of  lands  from  the  United  States  to  ooe 
Robert  E.  Sproul,  and  to  declare  thai  defend 
ants  held  the  same  in  trust  for  plaintiff,  std 
that  they  be  required  to  execute  ooofeyaDOct 
thereof  to  plaintiff,  etc    AJkrmei. 

Statement  by'JTr.  Justice  Shiraas 
In  the  District  Court  of  the  Second  Jodldsl 
District  of  Washington  Territory,  In  ipA 
1887,  Anthony  P.  Carr  Bled  a  bill  of  compto« 
against  W.  H.  Fife  and  others,  indodiagttt 
executors  of  Edward  S.  Smith,  deceased,  •»• 
ing  to  set  aside  a  patent  of  the  United  States^ 
one  Robert  £.  Sproul,  issued  oo  December  U. 
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1875,  graDting  certain  lands  of  the  United 
8tates  Ijing  in  tbe  county  of  Pierce,  and  to 
)i«?e  the  defendants,  who  derive  their  titles 
to  parts  and  parcels  of  said  lands  from  the  said 
Sprool,  deciiuied  to  hold  the  same  in  trust  for 
the  said  plaintiff,  and  that  they  be  required  to 
execute  conTeyances  thereof  to  the  said  plain- 
tiff. 

The  defendants  appeared  and  put  in  an 
ioswei  and  crossbill,  to  which  the  plaintiff  de- 
murred. On  August  7,  1888,  the  demurrer 
to  the  answer  was  overruled  and  that  to  tbe 
cross-Nil  was  sustained.  An  examiner  was 
appointed  and  evidence  was  put  in  and,  on 
liovember  25,  1888,  the  cause  was  put  down 
for  bearing  in  the  said  District  Court  of  the 
Second  Judicial  District  of  Washington 
Territory,  and  was  submitted  for  decision 
00  December  17,  1888.  But  before  any 
decision  was  rendered  the  territory  was 
admitted  into  the  Union  as  a  state.  It  was 
thereupon  stipulated  that  the  cause  should  be 
SQbmitted  to  the  superior  court  of  Pierce 
county,  state  of  Washington,  on  the  pleadings, 
evidenoe,and  briefs  of  counsel.  B 2 fore  the  said 
superior  court  of  Pierce  county  took  an^  action 
tbe  cause  was,  on  May  26, 1890,  at  the  mstance 
of  tbe  defendants,  under  the  provisions  of  section 
49ei28of  the  Act  ♦approved  February  22, 
1889  (25  Stat,  at  L.  688)  transferred  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Washington.  On  July  28, 1890,  tbe  plaintiff 
in  the  action  moved  the  circuit  court  to  remand 
tbe  cause  to  the  superior  court  of  Pierce  county, 
which  motion  was  overrulled,  as  was  likewise 
t  subsequent  motion  or  petition  to  have  the 
cause  tried  by  tbe  circuit  judge,  or,  if  be  were 
unable  to  sit,  by  the  district  judge  for  the  dis- 
trict of  Oregon.  On  January  28,  1891,  a  final 
decree  was  entered,  dismissiog  tbe  bill.  A 
motion  was  made  February  10,  1891,  to  vacate 
the  decree  and  remand  tbe  cause  to  the  supe- 
rior court  of  Pierce  county,  upon  the  alleged 
I^Touodb  that  the  same  had  been  improperly 
removed,  and  that  tbe  circuit  court  bad  not 
acquired  jurisdiction  thereof,  because  it  had 
not  been  made  to  appear  at  the  time  of  such 
removal  that  the  matter  in  dispute  exceeded, 
exclusive  of  interest  and  costs,  the  sum  of  two 
thousand  dollars.  The  circuit  court  permitted 
affidavits  to  be  filed  on  behalf  of  the  defendants, 
averring  that  the  matter  in  dispute  largely  ex- 
ceeded the  amount  necessary  to  give  the  dburt 
jurisdiction,  and  then  overruled  tbe  motion  to 
vacate  the  decree  and  remand  the  cause.  An 
appeal  was  then  allowed  to  this  court. 

Me$$r$,  Heber  J.  May,  John  Arthiir 
and  ThoBUbs  Carroll  for  appellate. 
Mr.  Galnslia  Parsons  for  appellees. 

Mr,  JiuHce  Sliiras  delivered  tbe  opinion  of 
the  court: 

The  ninth  specification  of  error  complains 
of  the  refusal  of  the  court  below  to  remand 
the  cause  to  the  superior  court  of  Pierce 
county  upon  the  showing  that,  after  the  admis- 
iioo  of  the  state  of  Washington,  it  had  been 
stipulated  by  the  counsel  of  the  respective 
parties  that  said  cause  might  be  tried  in  said 
superior  court.  But  the  record  shows  that  the 
reasons  assigned  in  the  court  below  for  the  mo- 
497]  don  to  remand  did  not  'mention  such  a 
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stipulation,  and  it  is  out  of  time  and  place  to 
urge  it  in  this  court 

The  tenth  assignment  asserts  want  of  jurisdic- 
tion in  the  circuit  court,  at  the  time  of  entering 
the  final  decree,  because  the  record  did  not  con- 
tain  a  specific  allegation  that  the  matter  in  dis- 
pute exceeded  the  sum  of  two  thousand  dollars. 
If  tbe  record  were  defective  in  the  particular 
mentioned,  we  think  that  the  amendment  by 
affidavits,  disclosing  that  the  value  of  the 
matter  in  dispute  largely  exceeded  the  Juris 
dictional  amount,  cured  the  defect.  The  pro- 
cedure would  have  been  more  formal  if  the 
decree  had  been  set  aside,  and  renewed  after 
tbe  amendment  had  been  made;  but  the  term 
at  which  the  decree  was  entered  had  not  ended, 
so  that  the  court  still  had  power  to  permit  an 
amendment  of  the  record,  and  we  do  Lot  feel 
compelled  to  reverse  the  decree  because  of  the 
manner  in  which  the  court  below  exercised  its 
power  of  amendment.  Besides,  it  is  not  clear 
that  tbe  record  was  defective  in  the  respect 
claimed.  The  suit  was  not  one  to  recover  a 
sum  of  money,  but  to  decide  a  question  of  title 
to  a  considerable  tract  of  land,  and  the  plaintifl! 
put  in  evidence  in  support  of  his  claim,  and  of 
course  before  the  decree  was  entered,  tending 
to  show  that  the  land  was  worth  more  than 
ten  thousand  dollars;  and  if  it  be  competent, 
as  has  always  been  held,  to  show  bv,  ex  parts 
affidavits  the  amount  of  the  value  01  the  mat- 
ter in  dispute,  it  would  seem  that  evidence  to 
the  same  effect,  deliberately  put  in  by  the  very 
ptirty  now  suggrestiog  the  defect,  should  be  re- 
garded as  sufficient.  It  is  also  observable  that 
tbe  plaintiff,  in  his  petition  for  an  appeal, 
averred  that  the  value  of  the  property  in  dis- 
pute exceeded  tbe  sum  of  ten  thousand  dollars, 
and  while,  doubtless,  that  allegation,  made  for 
the  purpose  of  showing  that  this  court  has 
jurisdiction  00  appeal,  would  not,  of  itself 
supply  the  defect  in  the  record  of  the  circuit 
court,  it  is  convincing  that,  in  point  of  fact, 
the  land  in  dispute  was  worth  more  than  two 
thousand  dollars,  and  that  the  plaintiff  was  not 
injured  bv  tbe  action  of  tbe  court  in  permitting 
the  record  to  be  amended  Iw  affidavits  supply- 
ing the  formal  averments  of  value. 

Another  error  assigned  is  to  the  refusal  of  the 
court  to  ^direct  that  the  cause  should  be  [408 
tried  by  the  Honorable  Lorenzo  Sawyer,  circuit 
jud^,  or  in  the  event  that  it  be  found  incon- 
venient for  the  circuit  judge  to  try  the  cause, 
that  the  same  be  certified  to  the  adjacent  circuit 
of  Oregon.  The  basis  of  this  motion  was  an 
affidavit  made  by  the  plaintiff,  alleeing  that  tbe 
district  judge  of  the  district  of  Washington, 
before  whom  the  cause  was  about  to  come  on 
for  argument,  had  been,  prior  to  his  appoint- 
ment as  such  judge,  of  counsel  for  some  of  the 
defendants. 

The  learned  judge,  in  refusing  the  motion, 
stated  that  the  motion  was  put  upon  the  state- 
ment that  he  had  been  employed  as  an  attorbey 
by  some  of  the  defendants  before  his  appoint- 
ment to  the  office  in  matters  not  connected  with 
the  case,  and  that,  as  he  was  the  only  judge 
then  present  and  able  to  try  the  cause,  he  was 
of  opinion  that  it  was  his  duty  to  do  so. 

Understanding  then,  as  we  do,  that  the 
eround  of  objection  was  that  the  judge  had 
been,  prior  to  bis  appointment,  attorney  f6r 
some  of  the  defendants  on  matters  not  oon- 
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nected  with  tbe  present  case,  we  do  not  perceive 
that  he  was  disqualified  from  trying  tbe  cause. 
In  such  a  state  of  facts,  the  iudge  must  be  per- 
mitted to  decide  for  himself  whether  it  was 
improper  for  him  to  sit  in  trial  of  the  suit 

This  was  a  proceeding  in  equity  whereby 
Anthony  P.  Carr  sought  to  have  the  defend- 
ants, who  derived  their  titles  to  certain  lands 
from  Robert  £.  8prou]«  to  whom  had  been 
granted  in  1875  a  patent  for  said  lands,  declared 
trustees  for  his  benefit  on  the  ground  that  the 
patent  had  been  improperly  tesued,  and  tbe 
substantial  question  In  the  case  is  as  to  what 
effect  ought  to  be  given  to  the  proceedings  and 
decision  of  the  land  office. 

Appellant's  first  contention  is  that  the  tri- 
bunal that  tried  the  case  between  Carr  and 
Sproul  was  illegal  in  respect  that  instead  of  the 
register  acting  alone,  tbe  receiver  took  part  in 
the  bearing  and  decision.  It  is  provided,  in 
section  2297,  Revised  Statutes,  that  proof  of 
abandonment  is  to  be  made  out  to  the  satisfac- 
tion of  the  register  of  tbe  land  office,  and  the 
T^xnrd  discloses  fhat  the  evidence  in  the  present 
case,  on  the  question  of  abandonment,  was  put 
409]  in  before  the  register  and  the  'receiver, 
and  that  the  finding  was  signed  by  both  officers. 
Ko  objection,however,seem8  to  have  been  made 
while  the  bearing  was  in  progress  before  them, 
nor  was  the  participation  of  the  receiver  made 
a  ground  of  exception  in  the  appeal  to  the 
Commissioner  of  the  General  Land  Office,  or 
in  the  further  appeal  to  the  Secretary  of  the 
Interior.  Nor  was  such  participation  com- 
plained of  by  the  plaintiff  in  his  bill  of  com- 
plaint, or  called  to  the  attention  of  the  court 
below.  We  do  not  consider  it  necessary  to  de- 
cide whether  in  such  an  inquiry  in  the  land 
office  the  receiver  may  validly  take  part,  be- 
cause we  think  an  objection  on  that  ground  is 
made  too  late  in  this  court. 

The  next  position  taken  by  the  appellant  is 
that  the  register  and  receiver  went  outside  of 
their  jurisdiction,  whidi  it  is  claimed  was  re- 
stricted to  the  question  of  abandonment,  and 
recommended  the  cancellation  of  Carr's  entry 
on  other  grounds  than  that  of  abandonment. 

An  examination  of  tbe  proceedings  in  the 
land  office  does  not  sustain  this  position.  They 
began  with  Sprout's  application  for  a  contest, 
in  which  Carr's  abandonment  of  the  trsct  is 
alleged.  This  was  followed  by  the  notice  from 
the  register  and  receiver  to  Carr  that  such  a 
contest  had  been  initiated,  and  fixing  a  time 
and  place  for  him  to  attend  and  * 'furnish  tes- 
timony concerning  said  alleged  abandonment," 
and  the  record  discloses  that  a  large  amount  of 
evidence  was  put  in  on  that  issue. 

It  is  true  that  the  register  and  receiver,  in 
their  written  decision,  made  on  August  18, 
1878,  wherein  they  decided  in  favor  of  the 
contestant,  Sproul,  used  the  followed  language: 
"  From  these  occasional  visita  to  the  claim  we 
can  but  draw  the  conclusion  that  said  A.  P. 
Carr  did  not  wholly  abandon  his  said  claim, 
but  we  are  more  strongly  of  the  opinion  that 
the  utter  disregard  of  the  spirit  of  this  benefi- 
cent law,  which  gives  to  the  poor  man  upon 
easy  and  reaaonaUe  terms  what  he  could  not 
otherwise  obtain,  would  in  equity  be  sufficient 
ground  for  cancellation  of  the  homestead  entry 
No.  1868,  of  A.  P.  Carr."  Standing  alone  this 
language  would  leem  to  give  aome  color  to  the 
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contention  that  the  officers  had  failed  to  find  tbm 
fact  of  ^abandonment,  and  had  placed  |MM 
their  decision  on  merely  equitable  grounds.  Bat 
when  the  statement  quoted  is  r^  in  oomieo- 
tion  with  ihe  entire  report  or  decisioii  U  la 
quite  plain  that  the  fact  of  abandonment  was 
affirmativelv  found.    The  language  criticiaed 
was  elicited  by  evidence  adduced  by  Carr,  by 
which  it  was  sougiit  to  show  continuous  pos- 
session, but  which  the  officers  regarded  and 
found  to  rather  ahow  s  want  of  gem  faith  ott 
the  claimant's  part — a  mere  pretended  compli- 
ance with  the  law;  and  hence  tbe  expressSoot 
used  were  really  the  very  opposite,  in  tbeir 
actual  meaning,  to  that  now  attributed  to  them. 
In  effect  it  was  said  that,  even  if,  inst««d  of 
exacting  strict  legal  proof  by  Carr  of  his  con- 
pliance  with  the  law,  the  case  were  to  be  eooi^ 
ably  considered,  tbe  conclusion  must  still  be 
that  his  entry  should  be  canceled. 

This  finding  by  the  register  and  tbe  reeclfet 
was  approved  by  the  Commissioner  of  ttie  Gen- 
eral I^nd  Office,  and  subeequently  by  tbe  Act- 
ing Secretary  of  the  Interior. 

JPi Daily,  it  is  contended  that  tbe  court  below 
erred  in  not  going  behind  the  decision  of  tbe 
Land  Department,  and  in  not  giving  effect  to 
complainant's  evidence  as  if  the  oontroversy 
were  wholly  independent  of  that  decision. 

An  inspection  of  the  opinion  of  tbe  court 
below,  however,  discloses  that  the  Judge,  while 
properly  holding  that  the  decision  of  the  land 
office  was  conclusive  unless  tbe  charires  of  con- 
spiracy and  fraud  contained  in  the  appellant's 
bill  were  sustained,  yet  considered  the  evidence 
with  evident  care. 

Objection  was  made  in  the  court  below  to 
the  admission  in  evidence  of  the  re<:ord  in  the 
case  of  Anthony  P,  Carr  v.  The  Taeoma  Ismi 
Company,  as  incompetent  and  irrelevant.  At 
tbe  contest  in  that  case  was  about  a  differrot 
piece  of  land,  it  is  not  easy  to  see  what  pu^ 
pose  was  served  by  putting  the  record  la 
evidence — apparently  to  base  thereon  a  cro«- 
examinatlon  of  the  appellant,  going  to  thorn 
that  his  place  of  residence  was  not  consiitcot 
with  his  claim  in  this  case.  But  it  does  not 
appear  that  the  court  deemed  this  evidence  it 
having  the  least  importance.  It  is  not  even 
referred  to  In  the  opinion,  and  its  admissioQ 
cannot,  in  anv  point  of  view,  be  deemed  ground 
for  a  reversal  of  the  decree  below. 

*So,too,  we  are  unable  to  see  that  there[501 
was  error  in  admitting  the  record  of  the  procefd- 
logs  in  the  contest  in  the  land  office.  Tht 
effort  is  made  to  sustain  this  objection  by  ddor 
St.  Lauii  Smelt,  dk  Rrf.  Co,  v.  Eemp,  104  U. 
S.  640  [26:  876].  But  in  that  case  tbe  offer 
was  to  show,  in  an  action  at  law,  a  record  of 
the  proceedings  in  the  land  office  in  order  to 
impeach  the  patent,  and  the  ruling  waa  that 
as  againat  a  patent  regular  upon  its  face,  tad 
in  an  action  at  law,  such  an  offer  was  laid- 
missible.  But  here,  when  the  plaintiff  wm 
endeavoring,  by  a  bill  in  equity,  to  invalidalt 
a  patent  by  averring  mlaconduct  oo  the  part  of 
the  officials  in  tbe  contest  caae,  a  coopklt 
record  of  their  proceedings  waa  not  onlv  f^ 
vant,  but  of  the  utmoat  importance,  if  tht 
incidenta  attending  the  contest  in  the  Isad 
office  were  to  be  at  all  a  subject  of  toqulir. 

We  cannot  undertake  to  review  tbe  evMeact 
In  detail,  but  we  have  read  it  in  tbe  Hghtaf- 
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teded  hj  ma  able  brief  filed  on  behalf  of  the 
ippdlaot,  mod  have  been  unable  to  find  any 
■usfaciorj  proof  of  fraud  and  imposition,  but 
for  which  the  appellant  would  have  been  en- 
titled to  himself  receive  the  patent 

Nor  cao  we  accede  to  the  argument  that  the 
Und  Departmeot  fell  Into  errors  of  law,  by 
diffegtnitog  the  appellant's  evidence  of  the 
Mtore  of  his  entry  and  of  his  character  as  a 
loldier  applicant.  The  question  really  was 
whether  or  not  he  had  abandoned  the  tract  of 
hod  tnd  had  fafled  to  comply  with  the  direc- 
tiom  of  the  law,  and  that  question  was  found 
ipinst  the  appellant 

Of  course,  in  the  absence  of  fraud  and  im- 
potttioo,  the  findings  and  dedsion  of  the  land 
dBce  cannot  be  reviewed  as  to  the  facts  in- 
vol?ed,  and  the  court  below  would  not  have 
heeo  warranted  in  interfering  with  the  title  of 
the  patentee  and  his  vendees,  L€$  v.  Johnson, 
UeU.  a  48  [29:  670]. 

These  views  lead  to  the  conclusion  reached 
by  the  court  below,  and  render  it  unnecessary 
to  consider  the  defense  of  the  statute  of  Hmita- 
tifos  discussed  in  the  appellee's  brief. 

ISi  doerm^tke  drcuU  court  is  affinMcL 


602]  THB   NATIONAL   CASH   REGIS- 
TER   COMPANY, 
e. 

THB  BOSTON  CASH  INDICATOR  & 
RECORDER  COMPANY. 

(See  S.  a  Beporter*s  ed.  fiONSia.) 

IkUentfor  ea$h  regUt&r—infringemeni. 

L  Hie  i»teot  No.  271.868,  iasued  January  80, 1888, 
to  Junes  EUttFand  John  Birch  for  a  cash  reffister 
iDd  indicator,  is  valid,  and  is  infringed  by  de- 
fendant's machine. 

1  While  tte  details  of  the  defendant's  machine 

Non— F^r  what  vatent*  are  aranted;  when  de- 
dUrrtd  void^  see  note  to  Evans  v.  Baton,  4:  488. 

A$  to  patentabHitu  of  inventUme.  see  notes  to 
Tbompson  v.  Boisselier,  29: 78,  and  Coming  v.  Bur- 
dee,  14:  683. 

Am  to  abandment  of  invention^  see  note  to  Pen- 
nock  T.  Dialogue.  7:  827. 

A»  to  dittinetUm  between  inventions  of  mechanism,, 
•tieieft,  or  products  and  processes;  when  latter  pat- 
ented^ see  note  to  Coming  v.  Burden,  14:  688. 

As  Co  inehtding  process  and  product  in  same  patent; 
patents  thereftyr^Bce  note  to  Bvans  v.  Eaton.  4:  483. 

As  to  whnt  reissue  may  cover^  see  note  to  O'Reilly 
T.  MoTBB.  14:  SOL 

As  to  amianment^b^foreissuing and  reissuing  pat- 
ent: recording;  when  anignment  transfers  extended 
tcmu,  Eee  note  to  Oaylcr  v.  Wilder,  13:  504. 

Am  to  when  assignee  may  sue  for  infringement;  when 
pof enCee  must:  when  they  mutt  ioin,  see  note  u> 
Wilson  T.  Boosseao,  U:  1141. 

As  to  damages  for  infringement  of  patent:  treble 
damages,  see  note  to  Hogg  t.  Emerson,  18:  824. 

Am  to  patents  for  designB^whenvalid^oee  notes  to 
fimth  T.  Whitman  Saddle  Oo.  87: 006. 

AMtoreisme  patents  for  inventinn,when  valid;  effect 
ef  reissue;  laches^  see  note  to  National  Meter  Co.  ▼. 
Bond  of  Water  Comn.  of  Yonkers,  87:  644. 

As  to  what  eoniMtictet  infringement  of  patent; 
•>M>aiM§  of  deviees;  designs;  eombinations;  ma- 
sMnei;  eomCmetton  eif  patent^  see  note  to  Boyer  y. 


are  quite  dillerent  from  that  of  the  pb^tHf,  the 
underlying  principle  is  precisely  the  same,  and 
the  means  in  this  case  heing  well  known  equival- 
ents for  each  other,  the  charge  of  infringement  is 
made  out, 

[No.  165.] 
Argued  Jan,  17,1896.   Decided  March  4, 1895. 

APPEAL  from  a  decree  of  the  Circait  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  dismissing  a  suit  io  equity 
brought  by  the  National  Cash  Register  Com- 
pany against  the  Boston  Cash  Indicator  & 
Recorder  Company,  for  the  infringement  of 
letters  patent  i^o.  271,863,  issued  January  80. 
1883,  to  James  Ritty  and  John  Birch,  for  a 
cash  register  and  indicator.  Ifeveraed,  and 
ease  remanded  for  further  proceedings. 

Statement  by  Mr.  JvHice  Brown: 

This  was  a  bill  in  equity  for  the  infringe- 
ment of  letters  patent  No.  2i  1,863,  issued  Jan- 
uary 80,  1883,  to  James  Ritty  and  John  Birch 
for  a  "cash  register  and  indicator." 

The  invention,  as  stated  in  the  specification^- 

"Relates  to  an  improvement  in  cash  registers 
and  indicators  designed  for  the  use  of  store- 
keepers and  others  as  a  means  of  accurately 
registering  the  total  cash  receipts  for  any  given 
period  of  time— as  a  day,  for  instance — ^and  for 
indicating  to  the  customers  that  the  amount 
paid  has  been  registered  l^  disclosing  to  Uieir 
view  such  amounts  upon  figured  tablets. 

"The  arrangements  of  the  parts  and  opera- 
tion of  the  machine  are  such  that  no  tablet  can 
be  exhibited  without  its  value  being  counted 
upon  the  registering  mechanism,  and  whenever 
any  tablet  is  disclosed  it  remains  so  until  the 
machine  is  operated  to  disclose  a  second  tablet 

"The  novelty  bf  our  invention  consists  in  the 
construction,  combinations,  and  arrangements 
of  the  various  parts,  as  will  be  herewith  set 
forth  and  specifically  claimed." 

*The  material  parts  of  the  specification [503 
are  as  follows: 

"We  provide  any  suitable  box  or  case.  A, 
ornamented  as  desired,  and  of  the  freneral 
shape  indicated,  though  its  shape  and  orna- 
mentation may  be  yaried  infinitely.  In  (his 
outer  case  is  fitted  a  metal  framework,  consist- 
ing chiefiy  of  two  upright  sides,  B,  united  by 
a  cross-bar,  C,  and  by  the  t\M\h9  and  bars 
which  support  the  operatinj^  m«'cbinism. 

"In  the  lower  portion  o!  ihc  fnim*',  and  ex- 
tending horizonlally  across  it.  is  a  rod  or  shaft, 
D,  supported  by  and  aiding  to  ct^nnect  the  sides 
B  of  the  frame.  Upon  this  shaft  are  bung  a 
series  of  pniallel  keys,  E,  of  metal,  made 
heavier  in  the  rear,  so  as  to  remain  in  and  re-  . 
turn  to  the  position  indicated  in  Fig.  1  by  their 
gravity  alone,  without  the  use  of  springs  or 
other  devices.  In  the  present  instance  twenty 
of  these  keys  are  shown,  though  any  number 
may  be  employed.  Each  key  has  upon  its  front 
end,  which  extends  through  and  projects  from 
4n  opening  in  the  front  of  the  case  or  frame,  a 
button,  tf,  naving  marked  upon  it  a  figure  to 
correspond  with  the  value  intended  to  be  in- 
iicated  and  registered  whenever  that  key  ia 
)perated  by  depressing  the  button.  In  a  ma- 
chine with  twenty  keys  the  first  button  to  the 
left  would  be  numbered  5,  the  second  10  and 
the  third  15,  to  represent  five^  ten,  ard  fifteen 
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ceots,  BDil  M  on  progTessivelr.  Aa  Ibese 
buttons  axe  about  three  quarters  o(  en  iacb  In 
diameter.  U  nould  make  the  mscliiQe  unnec- 
esBarlly  iride  to  arraoge  ihe  whole  series  side 
bjside  Id  one  bank;  so  webaveairao^  them 
in  two  bsDka,  tbe  one  above  tbe  otber.  .  ,  . 
TberearendoIeacbkeyUflBtieQedand  slotted 
at  its  outer  end,  go  ae  to  en:ibTBCe  vertical  ^ide- 
plus  b,  set  In  tbe  bar  C.  aud  nhfcb  aid  tbe  sbatt 
ft  in  preventlDg  lateral  play  or  twUt  ol  tbe 
kevB. 

The  folIowlDE  draning  eibibita  sDcb  partic- 
ulars of  tbe  patent  as  are  pertinent  to  IMe  snlt; 


borizoDtal  opeoiDg  extendlDg  across  tbe  frant 
of  tbe  case  and  covered  wltb  (ransparent  fU« 
e.  Fig.  1,  and  wben  tbe  keya  are  in  tbeir  noc- 
mal  position  of  rest,  with  tbe  rods  F  resting 
upon  tbeir  rear  eods,  all  of  tbe  tablets  are 
hidden  from  view  below  the  lower  *edge[SOS 
of  tbe  opening  e;  bot  when  an;  ke;  is  pressed 
down  b;  means  of  its  button  the  rod  of  that 
kej  la  raised  and  its  tablet  exposed  to  view 
tbroogh  tbe  elasa  «. 

■'In  Figs.  1  and  4  one  of  tbe  Ubieta  Is  thos 
sbown  raised  up  and  exposed  to  view.  Now, 
it  is  an  important  feature  of  our  macblns  that 


The! 

rods  ms7  >>e  aoj  shape  )□  cross  section,  tbougb 
we  prefer  to  make  them  square,  with  square 
perforetioDS  in  tbe  guide-bars  Q.  Tbe  upper 
porlioD  of  each  rod,  ]ust  above  tbe  upper  bar 
O,  Is  bent  to  form  a  knuckle  or  shoulder,  d, 
dpon  its  rear  side,  wbicb  bss  beveled  or  Id- 
cllned  operatEng  faces,  for  a  purpose  to  be 
presently  explaTned. 

"Suitabi;  secured  to  the  top  of  each  rod  is 
a  tablet,  H,  of  thin  flat  metal,  aod  upon  the  face 
of  each  tablet  In  a  number  coTresponding  wltb 
tbe  namber  upon  the  key  over  whose  rear  end 
the  rod  of  that  tablet  rests. 


marked  6,  and  so  on  through  tbe  series.  In 
order  to  ftet  tbe  tablets  Into  as  narrow  a  space 
as  possible,  and  thus  not  make  the  machine 
wider  than  necessary,  (be!r  stems  are  heat  so 
Ihst  ttke  tablets  can  overlap  each  otber  as  shown 
In  Pig.  4,  and  yet  each  can  be  operated  without 
loterferlog  with  another. 

"In  the  upper  portion  of  the  cue  la  a  large 
S12 


after  a  key  has  been  operated  and  ItstsbMst- 
posed  to  view  such  tablet  shall  ranalD  op  sad 
exposed  until  anotbsrkeyls  operated,  who* 
upon  tbe  first  falls  beck  out  of  view  and  tk» 
second  remains  exposed,  and  so  on,  tbos  al- 
ways keepi  ok  in  view  Ihe  tablet  of  Ihe  key  M 
operated.  To  eDect  this  result  we  pivot,  by 
means  of  IruonioDS  or  a  shaft  extending  bs- 
tween  tbe  sides  B.  a  forwardly-inclioed  wiag. 
I,  pivoted  at  Its  lower  edge,  as  at/,  and  restls| 
at  Its  upper  edge  saalnst  the  rev  sidet  of  Iks 
upper  portions  of  ttie  rods  F.  This  wtngei- 
tends  back  of  all  of  the  rods,  and  la  frM  ts 
vibrate  on  ils  plvoUl  axis  /.  It  is  Tieldiail; 
hehl  against  tbe  rods  by  any  auitabie  sprtaf, 
a  spiral  sprlog  being  shown  for  that  purpoai 
in  Fig.  2  secured  atooeendof  the  wing  sm  to 
tbe  dde  B  of  tbe  frame.    Just  on  the  iaa« 


sod  rearward  and  downward  and  forward  of 
their  pivotal  pointa.  The  front  ends  of  tbw 
arma  extend  iato  tbe  opening  made  for  tk« 
keys  in  Ihe  front  of  ihe  case  A,  and  aiee<» 
nected  by  a  bar.  E,  extending  entirely  acnai 
this  opening  and  resting  up  agaioat  the  oodM 
sides  of  all  thekers.    OTcourse  when  anysM 
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ofried  down,  and  the  upper  portions  of  the 
antt  J  ire  Yibrated  forward.  .  .  .  Jlie  return 
the  bir  J  when  the  key  Is  released,  and  to  as- 
riit  the  key  itself  to  reliim,  any  suitable  spring 
■aj  be  employed. 

"PiToted  at  h  upon  the  right  hand  side 
of  the  frame  B,  Fig.  1,  is  a  bell  crank  tripping 
uo,  L,  with  a  rear  end  rounded  sod  resting 
H^aifist  the  upper  pnortion  of  the  front  side  of 
the  wing  I.  Its  Yibration  is  limited  by  two 
pint  or  detents,  i,  as  shown,  and  upon  the 
mM  piYot,  h,  ia  hung  a  follower,  j,  whose 
lower  end  extends  below  the  elbow  of  the  bell 
aiok.  and  whose  rear  edge  rests  against  a 
iboQkler,  k,  upon  the  bell  craok.  The  lower 
eod  of  this  follower  has  a  beveled  eDgagiDg 
506]*noBe,  I,  against  which  the  upper  end  of 
a  trigger,  m,  pivoted  at  or  near  its  middle,  as  at 
#,  to  the  side  B  rests.  The  lower  end  of  this 
tri^^r  is  connected  to  the  upper  end  of  the 
inn  J  on  that  side  of  the  machioe  by  a  link,  p, 
Tbe  opposite  arm  .  .  .  Ib  connected  by  a 
nmilnr  link  to  similar  trippine  mechanism  for 
operating  the  hammer  of  a  bell  or  gong,  which 
ii  secured  in  any  suitable  manner  to  the  side  of 
tbe  frame. 

"Now.  the  operation  of  thus  much  of  the 
machine  is  as  follows:  When  any  key  is 
pressed  down  its  rod  and  tablet  are  raised,  and 
tbe  elbow  d  of  the  rod,  in  risinjF,  aids  in  press- 
lag  hack  the  wing  I;  but  to  aid  tbe  elbow  the 
arm  J  on  the  right,  which,  as  before  explained, 
is  drawn  forward,  whenever  a  key  is  pressed, 
imparts  motion  to  the  link  p  and  (rigger  m. 
whose  upper  end,  acting  on  the  nose  i  of  the 
follower^',  presses  it  back,  and  with  it  the  bell 
crank  L,  which  is  thus  forced  against  the  wing 
and  pies<ies  it  back.  Now,  the  parts  are  so 
arranged  that  when  the  lower  side  of  the  elbow 
i  is  jnst  shove  the  top  edge  of  tbe  wing  the 
key  has  completed  its  downward  stroke,  and  is 
arrested  by  the  front  bar  N  of  the  case,  the 
trigger  m  has  passed  beyond  the  nose  I  of  the 
bell  crank,  so  that  the  latter  swings  back  out 
of  the  way,  and  the  spring  d  draws  the  wing 
forward  under  the  elbow  d,  so  that  tbe  latter 
resu  upon  the  upper  edp,  as  seen  at  b\  Fi^s. 
1  and  2,  and  there  remains,  thus  retaining  the 
tablet  and  rod  of  the  operated  key  elevated. 
Now,  upon  releasing  the  key  it  falls  back  ward 
toils  normal  position  by  gravity,  and  is  aided 
b^  the  spring  g.  Fig.  2,  which  returns  the  bar 
&  and  arms  J.  The  follower^'  being  free  to 
swing  forward  without  movinp^  the  bell  crank, 
permits  the  trigger  m  to  flip  it  up  and  pass  un- 
der its  nose  to  its  normal  position.  During 
this  operation  the  opposite  arm  ...  has 
hi  like  msnner  actuated  the  hammer  of  the 
ffoog,  which  is  sounded  every  time  a  key  is 
Mprasaed  to  its  farthest  limit,  and  only  then, 
sad  thus  gives  notice  to  the  customer  that  the 
Bschine  ms  been  properly  operated.  When- 
ever tbe  same  key  is  successfully  operated  its 
rod  snd  tbe  tablet  remain  up  and  exposed  to 
view;  but  when  a  different  key  is  operated 
5071  the  tablet  of  the  previous  *one  is  re- 
kasea  snd  falls  back  out  of  sight,  and  the  tablet 
of  tbe  operated  key  remains  up  and  exposed." 

The  remainder  of  the  specification  relates  to 
tbe  registering  or  recording  mechanism  which 
is  not  in  issue  here.  The  only  claim  alleged 
to  ha?e  been  infringed  Is  the  firsts  which  rrads 
ss  follows? 
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"1 .  In  a  registering  and  indicating  machine, 
the  combination,  with  a  series  of  indicating 
tablets  operated  by  a  series  of  keys,  of  a  series 
of  rods,  each  provided  with  a  detent  or 
shoulder  and  carrying  one  of  the  aforesaid  tab- 
lets, and  a  supporting  wing  with  connecting 
mechanism,  whereby  upon  operating  any  one 
of  the  keys  the  wing  is  so  moved  as  to  permit 
the  passage  of  the  rod,  and  whereby  upon  the 
release  of  the  keys  the  wing  engages  with  snd 
holds  up  the  tablet  rod  and  tablet,  substantial- 
ly as  descritned." 

Tbe  answer  put  in  issue  principally  the 
question  of  infringement,  and,  upon  a  hearing 
upon  pleadings  and  proofs,  the  circuit  court 
found  this  issue  in  favor  of  the  defendant,  and 
dismissed  the  bill.  Plaintiff  thereupon  ap- 
pealed to  this  court. 

Messrs,  Edward  Rector  and  Lyaander 
Hill  for  appellant. 
Messrs.  Frederick  P.  Fish,  and  W.  K. 

Richardson  for  appellees. 

Mr,  Justice  Browa  delivered  the  opinion 
of  tbe  court: 

In  the  past  fifteen  years,  cash  registers  have 
become  extensively  used  in  retail  shops,  where 
each  sale  is  small  in  amount,  such  as  drug 
stores,  cigar  stands,  restaurants,  and  other 
small  establishments,  for  the  purpose  of  afford- 
ing a  convenient  deposit  for  the  cash  received, 
and  of  preserving  a  record  of  every  sale  made 
during  each  day,  and  of  the  amount  received 
therein  Tbe  correspondence  between  the 
amount  indicated  by  the  register  and  the 
amount  in  the  drawer  shows  whether  each  sale 
has  been  properly  accounted  for.  It  thus  ena- 
bles the  ^proprietor  to  ascertain  at  the  [508 
close  of  each  day's  business  the  amount  or  sales, 
and  also  operates  as  a  check  upon  the  dishon- 
esty of  clerks  who  are  held  accountable  for  the 
amount  of  money  indicated  by  tbe  register. 

To  fulfill  all  its  requirements,  the  cash  reg- 
ister and  indicator  should  perform  the  follow- 
ing functions: 

1.  It  should  register  the  number  of  sales. 
This  is  done  upon  somewhat  the  same 
principal  as  a  steam  engine  records  its  own 
revolutions. 

2.  It  should  also  register  the  amount  of  each 
sale,  and  to  this  end  it  is  provided  with  a  series 
of  keys  representing  differeut  amounts  from 
five  cents  to  five  dollars,  by  the  pressure  of 
which  keys  a  corresponding  amount  is  regis- 
tered, and  added  to  the  previous  aggregate  of 
small  amounts  upon  a  revolving  cylinder. 

8.  It  should  also  indicate  to  the  customer 
the  proper  amount  of  his  purchase  by  exposing 
a  tablet  containing  such  amount  in  large 
figures,  which  tablet  should  remain  in  sight  un- 
til the  next  sale  is  made.  If  the  amount  of 
such  sale  is  a  dollar  and  a  fraction  of  another 
dollar,  two  such  tablets  are  exposed,  the 
sggrcgate  of  which  represents  the  proper 
amount.  It  is  necessary  in  each  case  that  the 
tablet  should  remain  exposed  until  another  key 
is  touched,  when  it  ought  to  disappear,  that 
the  next  customer  may  recognize  the  amount 
of  his  purchase.  The  customer  is  thus  made 
to  a  certain  extent  an  involuntary  detective  of 
the  action  of  the  clerk  makine  the  sale. 

4.  The  pressure  upon  the  key  should  also 
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rlDg  a  ben,  to  call  the  attentioD  of  the  cua- 
tomer  to  the  exposed  indicator  or  tablet. 

5.  The  pressure  of  the  key  is  also  intended 
to  unlock,  and  by  the  aid  of  a  spring,  to  throw 
Goen,  the  money  drawer,  which  should  be 
shoved  back  and  closed  after  each  sale  is 
made. 

6.  In  some  madiines  a  record  Is  made  of  the 
number  of  times  the  lid  is  opened,  that  the 
proprietor  may  know  whether  the  box  has 
been  tampered  with. 

If  the  mechanism  does  its  work  properly, 
it  should  operate  as  a  complete  check  upon 
any  attempt  at  embezzlement,  by  the  sales- 
man, of  the  funds. 

509]  *The  patent  in  suit  covers  the  regis- 
tering or  recording,  as  well  as  the  indicating 
mechanism;  but  as  the  only  claim  of  the  patent 
alleged  tobe  infringed  deals  with  the  indicating 
mechanism  alone,  no  further  reference  to  the 
other  features  of  the  patent  is  necessary.  This 
mechanism  consists  of  keys,  E,  having  figures 
representing  values  upon  their  front  end,  e, 
and  hinged  upon  a  horizontal  shaft,  D,  ex- 
tending across  the  machine.  The  rear  end  of 
each  key  is  fiattened  and  slotted  to  receive 
the  lower  ends  of  vertical  rods,  F,  carrying 
tablets,  H,  which  are  labeled  with  a  figure 
corresponding  with  that  upon  the  key.  The 
depression  of  the  front  ends  of  the  keys  raises 
the  rear  ends,  together  wiUi  Uie  rods  attached 
thereto,  and  bring  the  tablet  into  view.  Back 
of  these  rods  is  a  wing,  I,  pivoted  at  its  lower 
edge,/,  inclined  forward,  and  resting  at  its 
upper  edge  against  the  rear  sides  of  the  upper 
parts  of  the  rods  F.  £ach  rod  contains  an 
elbow  or  projection,  d,  which,  as  the  rod  rises, 
presses  Imck  the  wing  I,  and  when  the  pressure 
is  taken  off  the  key,  the  elbow  catches  upon 
the  upper  side  of  the  wing,  and  thus  holds  the 
tablet  up  and  exposed  to  view  until  the  key  is 
depressed  again,  when  the  wins  is  again 
pressed  bac^  the  elbow  is  relievea,  and  the 
tablet  falls. 

To  secure  a  more  perfect  operation  of  this 
wing,  a  bar,  E,  is  extended  across  and  directly 
underneath  the  front  end  of  the  keys,  so  that 
whenever  anv  key  is  depressed  this  bar  is  also 
depressed.  Connected  with  this  bar  is  a  train 
of  mechanism,  which  appears  in  the  drawing 
and  is  described  in  the  specification,  but  which 
is  not  necessary  to  beset  out  here  in  full.  This 
mechanism  operates  directly  upon  the  wing  I, 
and  secures  beyond  peradventure  the  falfing 
of  the  tablet,  before  the  elbow  of  the  next  tab- 
let rod  has  passed  the  upper  edge  of  the  wing. 
This  subsidiary  train  of  mechanism,  operating 
directly  upon  the  wing,  and  independently  of 
the  elbow  in  the  rods,  is  the  special  feature  of 
the  Ritty  and  Birch  patent. 

To  answer  satisfactorily  the  question  of  in- 
fringement, it  is  necessary  to  rder  to  the  state 
of  the  art,  and  to  distinguish  that  which  was 
already  well  known  at  the  date  of  this  patent, 
from  that  which  Ritty  and  Birch  contributed 
b^  their  invention.  While  the  novelty  of  their 
olO]  device  is  not  directly  attacked,  *it  is 
claimed  that,  in  view  of  certain  prior  patents, 
their  patent  is  subject  to  limitations  which 
affect  materially  the  construction  of  the  first 
claim,  and  show  defendant's  machine  not  to 
be  an  infringement 

The  earliest  patent  to  which  our  attention  is 
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called,  and  which  may  be  said  to  represest  tto 
infancy  of  the  art.  Is  that  to  James  Boasen. 
October  10, 1829,  for  an  improveoMBt  in  beu 
hanging.    This  patent^  which  was  issued  kvnc 
before  electricity  was  put  to  any  lenrioeable 
use,  was  intended  to  be  em^oyed  in  hotels  or 
other  buildings,  where  a  series  or  row  of  beEs 
bad  theretofore  been  used  to  connect  eadi  room 
with  the  office.    These  bells  had  been  hm^ 
upon  wires  or  springs,  and,  when  rung,  oacfl- 
lated  long  enough  to  call  the  attention  of  tbo 
attendant  to  the  number  of  the  room  witk 
which   they   were  ccmnected.    The  RnaseU 
patent  substituted,  for  the  familiar  row  oC 
belb  in  the  office,  a  single  bell,  in  a  box«  with 
a  aeries  of  indicators  or  tablets  which  pro- 
truded from  grooves  in  the  box  as  each  beQ 
was  sounded.    These  indicators  were  moonied 
upon  notched  plates  of  metal,  and  as  each  to* 
dicator  was  pulled  out  by  its  wiro.  the  plata 
was  caught  by  a  pivoted  wing  or  bar,  and  tba 
tablet  held  outside  of  the  box  until  the  next 
bell  was  sounded,  when  it  fell  back  to  its  place. 
The  wing  co-operated  with  the  notch  m  the 
metallic  plate  of  the  tablet  predsdy  as  tba 
wing  in  the  Ritty  and  Birch  patent  co  operates 
with  the  elbow  of  the  tablet  rod,  and  holds  it 
up  until  the  next  tablet  is  raised.    The  wing 
is  an  obvious  anticipation  of  that  in  tlie  Ritty 
and  Birch  parent,  and  the  whole  device  differs 
from  it  in  principle,  only  in  the  absence  of 
the  connected   mechanism  between  the  keja 
and  the  pivoted  wing. 

The  British  patent  to  Henry  Pottin  of  May 
28,  1877,  for  a  cash  register  exhibits,  in  plaot 
of  the  pivoted  wing  of  the  Russell  patent,  a 
sliding  bar  operated  by  keys.  This  sliding  bar 
is  moved  aside  by  a  shoulder  in  each  tablet 
rod  as  the  rod  is  raised.  After  tba  shoulder 
has  passed  a  co-operating  latch  or  trip-lever, 
pivoted  upon  the  bar,  the  latter  is  brought  bai^ 
to  its  position  by  a  spring,  and  the  tablet  re- 
mains exposed  to  view.  When  the  kev  is  again 
depressed,  another  tablet  rod  rises, but  before  its 
shoulder  has  passed  the  co  operating  latch  the 
*first  tablet  falls  upon  the  latch,  which  [511 
gives  way  to  allow  the  rod  to  fall,  when  the 
last  rod  rises  and  remains  exposed  to  view. 
These  latches  are  weighted  in  such  manner  as 
to  remain  in  place  as  the  rod  rises,  but  to  jdf* 
way  when  it  is  desired  the  rod  shall  fall.  The 
device  is  an  ingenious  one,  but  is  ^iefly  val- 
uable in  this  connection  as  showing  that,  prior 
to  the  Ritty  and  Birch  patent,  the  sliding  bar 
was  well  known  as  an  equivalent  for  the  piv* 
oted  wing.  The  device  of  the  latches  to  M 
in  moving  the  bar  as  the  tablet  rod  rises,  and 
to  give  wa^  at  the  proper  moment  to  allow 
the  rod  to  fall,  as  the  next  one  rises,  oontaias 
a  suggestion  of  the  connecting  mechanism  oC 
the  Ruty  and  Birch  patent,  but  is  in  no  sense 
an  anticipation  of  it.  It  was  intended,  as  ia 
the  Ritty  and  Birch  machine,  to  release  with 
certainty  the  exposed  tablet,  when  another  ana 
was  lifted,  and  it  appears  to  accomplish  that 
result  satisfactorily,  but  by  a  wholly  diffeeat 
means  from  that  employed  by  Kitty  and 
Birch.  Each  tablet  rod  requires  a  aeparais 
weighted  latch,  and  in  case  of  a  large  number 
of  keys  would  take  up  too  much  room  to  be 
conveniently  available  as  a  cash  register.  It 
is  subject  to  another  difficulty,  that  if  two 
keys  are  depressed  at  once,  and  their  eone- 

iMr.& 


18M.HATIOMAL  Cash  RaeiBTBR  Co.  y.  Boston  Cabh  Indicator  &  Rbcobdbb  Ck>.  511-514 


iposdiDf  Todfl  are  lifted  and  cangbt  upon  the 
loppoitnif  bar,  indicatiDg  a  sale  represented 
by  two  ti£lel8  oomMned,  a  subsequent  opera- 
tioB  of  dtber  one  of  tbese  keys  will  fail  to  re- 
\am  eHber  indicator,  and  ooth  will  remain 
txpowd  to  Tiew.  The  shoulders  of  both  rods 
are  sboTe  aod  resting  upon  tbe  supporting 
Ur,  snd  as  those  shoulders  are  the  only 
Ukiog  that  can  move  the  bar,  the  latter  can  be 
■oivd  and  the  tablets  allowed  to  fall  only  by 
tbe  operatSoD  of  some  other  key. 

The  patent  to  Michael  Campbell  of  Febru- 
uy  14,  1882,  ezhibito  a  modification  of  the 
Pbttin  sliding  bar,  the  tablets  consisting  of 
netal  plates  slidine  up  and  down  between 
fiooves,  each  tablet  oaving  at  its  upper  end  a 
horizontal  finger,  which  engages  with  a 
iwhiging  book.  These  hooks  are  all  fitted  in 
dots  of  a  transverse  sliding  bar,  mounted  at 
cither  end  in  guides  upon  the  wall  of  the  cas- 
iic.  sod  actuated  in  one  direction  by  a  spring, 
UM  io  the  other  by  the  pressure  of  the  hooks, 
wbidi  are  thus  caught  by  the  horizontal 
51 21  finger  *of  the  Ublet  The  tablet  rods  are 
nisea  by  the  key  levers,  with  which  they  are 
ooonected  by  cords  and  pullevs  at  their  rear 
ends.  Whenever  any  tablet  is  raised  bv  de- 
preasiog  the  front  end  of  the  key,  the  finger 
OQ  its  upper  end  is  caught  by  the  hook  above 
it,  tbe  sliding  bar  moved  seainst  the  spring, 
sod  the  tsblet  thereby  hela  up.  When  an- 
other key  is  depressed,  and  its  tablet  lifted  into 
eoftgement  with  its  hook,  the  latter,  through 
tbe  medium  of  the  sliding  bar  connecting  all 
tbe  books,  disengages  the  first  tablet,  and  per- 
mits it  to  drop  out  of  view.  It  differs  from 
tbe  Pottin  mschine  in  the  manner  in  which 
tbe  sliding  bar  is  operated,  and  resembles  the 
Bitty  aod  Birch  patent  only  in  the  fact  that 
tbe  tablets  are  raised  by  the  rear  ends  of  tbe 
keys  scting  in  connection  with  tbe  vertical 
rods,  although  even  this  connection  is  indirect 
tlirough  the  intervention  of  cords  and  pulleys. 
It  ma^  well  be  doubted  whether  this  patent 
exhibits  a  practically  operative  combination, 
since  the  mechanism  is  somewhat  compli- 
csted,  and  apparently  liable  to  get  out  of  or- 
do*.  The  patent  covers  not  only  this  indi- 
cstinr  device,  but  a  mechanism  for  opening 
tbe  drawer  automatically;  and  although  the 
patent  is  owned  by  tbe  plsintiff,  it  has  never 
oaed  its  indicating  mechanism,  and  the  state- 
ment of  the  inventor  himself  is  that  the  origi- 
nal model  is  the  only  machine  containing  such 
mechanism  thst  was  ever  built. 

Other  patents  were  put  in  evidence  by  the 
defendant  having  a  relation  more  or  less  re- 
mote to  the  patent  in  suit,  but  designed  rather 
to  show  that  some  form  of  connecting  mechan- 
ism hsd  been  previously  used  for  other  pur- 
poses—such, for  instance,  as  ringing  the  bell 
at  the  other  side  of  the  machine,  moving  the 
carriage  of  a  typewriter,  or  opening  the  cssh 
drawer,  all  by  means  of  a  common  bar  extend- 
ing above  or  beneath  the  whole  line  of  keys, 
the  depression  of  any  one  of  which  not  only 
performs  its  individual  function  of  raising  a 
tablet,  printing  its  particular  letter  upon  a  type- 
writer, or  registering  an  amount  correspond- 
ing to  thst  indicated  upon  the  face  of  the  key, 
but  also  depresses  a  common  bar,  which  oper- 
stes  this  mechanism.  Indeed,  it  most  be  sd- 
Bitted  that  it  was  no  longer  new  in  the  art  that 


each  kev  should  perform  *not  only  its  in-  [5 1 3 
dividual  work  of  adding,  writing,  or  indicating, 
but  also  that  all  the  keys  should  perform  some 
one  common  operation.  In  none  of  the  prior 
patents,  however,  is  there  such  a  connecting 
mechanism  for  uie  purpose  indicated  in  the 
Ritty  and  Birch  patent. 

To  sum  up  the  state  of  the  art,  then,  at  the 
date  of  the  Kilty  aod  Birch  patent:  The  use 
of  keys  to  raise  vertical  rods  of  carrying  tab- 
lets was  not  only  well  known,  but  lies  at  the 
foundation  of  every  cash  register  to  which  our 
attention  has  been  called.  It  was  also  old  to 
use  a  pivoted  wing  or  bar  to  catch  a  projec- 
tion or  elbow  of  the  vertical  rod,  for  the  pur- 
pose of  holding  the  tablet  exposed  to  view, 
until  another  tablet  was  raised.  So,  too,  the 
use  of  a  sliding  bar  actuated  in  one  direction 
by  a  sprint  and  in  other  by  a  projection  from 
toe  vertical  rod  or  its  tablet,  was  a  recognized 
equivalent  of  the  pivoted  wing.  And,  finally, 
a  connecting  mechanism  operated  by  each  one 
of  the  keys  by  means  of  a  bar  over  or  under- 
neath them  had  been  previously  used  for  ring- 
ing the  bell,  opening  the  cash  drawer,  and  in 
other  machines  for  other  purposes. 

What  then  was  the  contribution  of  this  pat- 
ent to  the  art?  It  was  found  that  not  only 
must  the  machine  be  constructed  with  extreme 
and  almost  impossible  accuracy  in  order  to 
operate  as  desired,  relyine  on  the  shoulders 
alone  to  move  the  wing,  out  that,  when  the 
machine  was  put  to  use.  some  of  the  keys 
would  be  used  much  oftener  than  others,  and 
the  shoulders  on  the  tablet  rod  belonging  to 
these  keys  would  become  worn  so  that,  when 
one  of  tbese  keys  was  operated  immediately 
after  one  that  was  less  frequently  used,  the 
shoulder  on  its  rod  would  not  move  the  wins 
back  far  enoueh  to  release  the  tablet  rod  of 
the  infrequently  used  key,  which  was  restine 
on  tbe  wing.  So, -too,  any  accumulation  of 
dust,  dirt  or  oil  upon  the  projections  or  bar 
would  render  their  operation  uncertain.  The 
consequence  was  that  two  tablets  mit^ht  be  in 
view  of  tbe  customer  at  the  same  time.  This 
not  only  failed  to  indicate  to  the  customer  the 
amount  of  his  purchase,  but  afforded  to  the 
salesman  an  opportunity  of  deceiving  the  prop- 
rietor as  to  the  actual  amount  of  his  sales.  In- 
deed, it  requires  no  expert  to  see  that  where  all 
tbe  rods  are  constructed  alike,  and  *the  [514 
fall  of  one  rod  is  made  to  depend  exclusively  up- 
on tbe  elevation  of  another  the  mechanism 
would  soon  become  so  worn  as  to  be  inoperative. 
To  obviate  this,  Ritty  aod  Birch  subdivided  the 
power  exerted  by  the  keys  in  the  operation  of 
the  pivoted  wing,  and  caused  such  wing  to  be 
put  in  motion  not  only  by  tbe  elbow  of  the 
rod.  but  by  tbe  simultaneous,  though  wholly 
independent,  action  of  a  bell  crank  lever, 
which  receives  its  impulse  from  the  bar  be- 
neath the  keys,  and,  with  its  other  arin.  shoves 
back  the  upper  side  of  tbe  wing  far  enough  to 
permit  the  tablet  to  fall  and  resume  its  original 
position  in  time  to  suffer  tbe  wing  to  fall  back 
and  catch  the  elbow  of  the  last  tablet  rod,  and 
hold  it  up.  It  is  insisted,  however,  that,  as 
the  connecting  mechanism  bad  been  previously 
used  upon  tbe  other  side  of  the  machine  to 
ring  tbe  bell  aod  to  open  the  cash  drawer,  tbe 
employment  of  a  similar  mechanism  for  actu- 
ating the  pivoted  wing  was  a  case  of  mere 
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double  use.  and,  ff  patentable  at  all,  must  be 
restricted  to  the  exact  device  used,  aud  caunot 
be  construed  to  cover  a  similar  train  of  mechan- 
ism for  moving  the  sliding  bar. 

It  did,  however,  require  thought  to  conceive 
the  idea  (1)  that  a  remedy  for  the  existing  de- 
fects in  the  machine  lay  in  the  independent 
operation  of  the  wing;  and  (2)  that  such  oper- 
ation could  be  securod  by  a  mechanical  con- 
section  with  the  keys.  Given  these  concep- 
tions, it  was  more  a  matter  of  mechanical 
BkUl  than  of  invention  to  devise  such  connec- 
tion, since  a  similar  train  of  mechanism  had 
been  operated  by  the  keys  for  other  purposes. 
It  is  insisted,  however,  that,  inasmuch  as  such 
mechanical  connection  was  well  known  before, 
and  had  been  used  for  analogous  purposes,  it 
is  a  mere  case  of  double  use  to  employ  a  simi- 
lar contrivance  to  actuate  the  wing.  While 
the  use  was  to  a  certain  extent  an  analogous 
one  and  the  mechanism  was  probably  sug- 
gested by  that  employed  to  ring  the  bell,  there 
was  nothing  to  suggest  that  the  object  to  be 
attained,  viz:  the  more  perfect  action  of  the 
tablet  rods,  could  be  accomplished  by  subdi- 
viding the  force  exerted  by  the  keys,  and 
bringing  &  portion  of  their  power  to  bear  di- 
rectly upon  the  wing  itself  instead  of  devoting 
the  whole  of  such  power  to  the  act  of  raising 
515]  the  rods,  and  'depending  solely  upon  the 
elbows  of  the  rods  to  operate  the  win^.  There 
is  no  conflict  here  with  the  principle  laid  down 
by  this  court  in  Knam>  v.  Marsn,  150  U.  8. 221, 
227  [37:  1059,  10611,  and  WoUen^ik  yrSar- 
gent,  151  U.  8.  227  [88:  140],  that  the  end  or 

1)urpose  sought  to  be  accomplished  by  a  device 
8>  not  the  subject  of  a  patent,  but  only  the 
new  and  useful  means  for  obtaining  that  end, 
since  the  end  or  purpose  to  be  accomplished  in 
this  case  was  not  the  moving  of  the  wing,  but 
the  more  perfect  operation  of.  the  rods;  and 
the  means  used  to  accomplish  it  was  a  subdi- 
vision of  the  power  exerted  by  the  keys,  and 
the  application  of  a  portion  of  it  directly  to  the 
wing  itself.  The  fallacy  of  defendant  s  argu- 
ment in  this  connection  lies  in  the  assumption 
that  the  object  to  be  accomplished  was  the 
moving  of  the  wing,  whereas  this  was  only  a 
means  for  the  ultimate  purpose,  viz:  the  more 
satisfactory  operation  of  the  rods.  Indeed, 
this  use  of  the  connecting  mechanism  can 
hardly  be  termed  analogous  to  such  as  similar 
mechanisms  had  been  previously  used  for;  but 
even  if  it  were,  the  results  are  so  important, 
and  the  ingenuity  displayed  to  bring  them 
about  is  such  that  we  are  not  disposed  to  deny 
the  patentees  the  merit  of  invention.  The 
combination  described  in  the  first  claim  was 
clearly  new. 

The  cases  cited  by  defendant  upon  the  sub- 
ject of  double  use  are  not  applicable:  such  for 
instance  as  Broton  v.  Pipfr,  91  U.  8.  87 
[28:  200],  in  which  a  claim  for  preserving  fish 
and  other  articles  in  a  closed  chamb^  by 
means  of  a  freezing  mixture,  was  held  to  have 
been  anticipated  by  a  similar  patent  for  pre- 
serving bodies,  and  also  by  the  ordinary  ice 
cream  freezer:  Penn»fdcania  iL  Co.  v.  Loeo- 
motive  Engine  Safety  Truck  Co.  110  U.  8.  490 
[28:222],  in  which  a  patent  for  employing  a 
certain  truck  for  locomotive  engines  was  held 
to  be  invalid  in  view  of  the  employment  of  a 
similar  truck  for  railroad  cars;  Aron  t.  Man* 
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hattan  R.  Co,  183  U  .8.  84  [83:  272].  wberrio  a 
patent  for  simultaneously  opening  two  gaiet 
at  the  end  of  two  adjoinuig  passenger  oo^i^cs 
was  held  invalid  in  view  of  previous  patents 
for  opening  a  single  gate,  and  device  to  open 
and  close  apertures  at  a  distance  from  the  oper- 
ator; Wolleniak  v.  Sargent,  151  U.  6.  221  [88: 
187^,  wherein  a  patent  for  opening  *and  [516 
closing  a  transom  over  a  door  by  means  of  a 
vertic^  rod  was  held  to  have  been  anticipated 
by  a  patent  for  opening  and  closing  a  series  of 
passenger  car  ventilators  or  transoms  by  a 
horizontal  rod;  Blake  v.  San  Franeiseo,  lis  U. 
8.  679  [28:  10701,  wherein  the  adaptation  of 
an  automatic  valve,  previously  known  and 
in  use  to  a  steam  fire  engine,  was  held  not  to 
involve  invention;  and  Si.  Germain  y,  Brun$- 
ioiek,  185  U.  8.  227  [84:  122],  wherein  a  re- 
volving rack  for  billiard  cues  was  held  to  be 
anticipated  by  such  revolving  contrivances  as 
dining  tables  and  bottle  castors.  In  all  these 
cases  the  prior  uses  were  such  obviously  anal- 
ogous ones  that  there  could  be  no  doubt  of  the 
invalidity  of  the  patent. 

In  the  defendant's  machine  the  sliding  bar 
of  the  Campbell  and  Pottin  patents  is  substi 
tuted  for  the  pivoted  wing  of  the  Russell 
and  the  Ritty  and  Birch  patents,  kmt,  as  be- 
fore observed,  they  were  well  known  equiva- 
lents for  each  other,  and  Uie  mechanism  by 
which  they  had  theretofore  been  operated  wu 
also  well  known.  They  were  apparently  sub- 
iect  to  certain  defects  in  their  operation,  which 
impaired  their  efficiency,  and  required  the  use 
of  an  independent  means  to  secure  the  release 
of  the  first  rod  before  the  second  one  was 
raised  into  place.  Whether  this  were  done  by 
the  simultaneous  action  of  the  elbow  of  the 
rod  and  that  of  the  connecting  mechanism 
upon  the  wing,  as  in  the  Ritty  and  Birch  pateot, 
or  by  the  prior  action  of  such  mecbantsni,  as 
in  defendant's  device,  is  immaterial,  so  loof 
as  such  action  is  independent  of  the  action  of 
the  rods  themselves.  We  have  already  staled 
how  this  was  accomplished  by  the  Ritty  aixi 
Birch  patent.  Defendant  also  employed  a 
universal  bar  operated  by  each  key,  corres- 
ponding with  the  bar  K  of  plaintifliB  pateot, 
but  located  above  the  keys  instead  of  beoeatk 
them,  and  back  of  the  shaft  upon  which  the 
keys  are  pivoted  instead  of  in  front  of  it 
The  operation  of  the  keys  is,  therefoie,  to 
raise  this  bar  instead  of  depressinff  it  A  rod 
prelecting  from  the  end  of  this  oar  eogacei 
with  the  arm  of  a  bell  crank  lever,  the  other 
arm  of  which  is  so  connected  with  an  arm  of 
the  sliding  bar  projecting  downwards  that  the 
depression  of  the  key  moves  the  bar  to  oneikk 
far  enough  to  release  the  tablet  rod  already 
^raised  before  the  lug  on  the  second  or  fMT 
rising  rod  has  passed  the  sliding  bar.  Whca 
the  second  rod  has  risen  to  its  full  height,  the 
sliding  bar  is  released  from  the  action  o(  the 
bell  crank  lever,  and  is  drawn  back  to  itt 
place  by  a  spring,  in  time  to  hokl  the  secood 
rod  up  oy  a  lug  on  the  bar,  correspoodiog  to 
the  lug  on  the  rod.  The  operation  of  the  tvo 
devices  is  the  same,  except  that  in  the  RHty 
and  Birch  patent  the  action  of  the  coaoectiof 
mechanism  in  pushing  back  the  pivoted  wioft 
is  simultaneous  with,  and  to  a  certain  exirat 
aided  by,  the  elbow  of  the  rod,  while  io  de 
fendanra  device  the  action  of  the  connediBi 
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■editiiisiD  tn  movlne  the  bar  is  ezdusiYe  of 
lay  HBsULDoe  from  the  rod.  Bat,  as  already 
obierfed,  this  simaitaneoas  action  is  a  wholly 
iffliBilerial  feature  of  Uie  Ritty  and  Birch 
psteot  While  the  details  of  the  defendant's 
msdiiDeare  quite  different  from  that  of  the 
plaintiff,  the  underlying  principle  of  releasing 
tbe  fitst  tablet  before,  or  simultaneously  witb, 
?be  elcTation  of  the  second  tablet  by  the  aid  of 
an  indepeDdent  train  of  mechanism  put  in  mo- 
tioo  by  the  depression  of  the  key,  is  precisely 
tbe  ssme.  This  principle  Ming  already 
knowD.'  the  contrivance  of  a  connecting 
mfchanism  which  should  operate  to  move  a 
ifidiog  bar  as  tbe  piroted  wing  of  the  Ritty 
•ad  Birch  patent  was  moved,  was  a  compara- 
tively easy  matter,  though,  perhaps,  involving 
invention  to  a  limited  degree.  In  a  word, 
there  were  two  known  methods  of  accomplish- 
inf  tbe  same  result— a  pivoted  win^  and  a 
ihding  bar.  Ritty  and  Birch  invented  a  train 
of  mechanism  to  operate  the  pivoted  wing; 
defendant  adopted  a  similar  method  to  operate 
A  sliding  bar.  Had  defendant  also  invented 
tbe  sliding  bar  and  applied  this  mechanism  to 
it,  tbe  case  would  have  fallen  within  our  rul- 
ini^inAron  v.  Manhattan  R.  Co.  182  U.  a  84 
[A:  273],  as  the  adoption  of  a  different  means 
of  accomplishing  the  same  result.  But  the 
metns  in  this  case  being  well  known  equiva- 
lents for  each  other,  we  think  the  charge  of 
infrin^ment  is  made  out. 

Tk$  decree  cf  the  court  Mow  i>,  tJierrfore,  re- 
tened,  and  the  ease  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


518)CATHERINB  GOLDET,  Flff.  in  Err.. 
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THE  MORNING  NEWS,  of  New  Haven, 

Conn. 

(to&  a  Beporter*s  ed.  518-688.) 

Bertiee  on  foreign  corporation — ejection  to  ser- 
nce—not  waived  hy  removal  qf  cause— admis- 
sion. 

L  The  U.  &statiite  that  there  shall  be  no  reversal 
in  thJBOourtfor  error  in  rullnsr  any  plea  of  abate- 
ment other  than  a  plea  to  the  jurisdiction,  does 
not  forbid  the  review  of  a  decision  of  a  question 
of  Jurisdiction,  dependioff  on  the  sufficiency  of 
tbe  •eryloe  of  the  sununons. 

1  la  a  personal  action  brought  In  a  state  court 
amlnst  a  corporation  which  neither  is  incorpo- 
iited  nor  does  business  within  the  state,  nor  has 

^<yrK.—AM  to  removai  ofemuee^  wnOer  Act  of  lff75, 
etti>au*%),  see  note  to  Meyer  v.  Delaware  B. 
CooMr.  00.25: 508L 

_f  to  remawA  by  one  of  two  or  more  defendants; 
eeparaiHe  controversies^  see  note  to  Sloane  v.  Ander- 

^ttoremooaZo/eausettoU'fKeed  States  courts  for 
'^^prejudtee,  see  notes  to  Gaines  v.  Fnentes,  23: 
«t  snd  Jeffeison  v.  Driver,  29:  897. 

^  to  remoral  of  eauaes  from  state  to  Federal  courts 
•sarn  Vmted  States  ConstUvtion,  Act  of  Ccmffress^  or 
^naht  comes  in  question^  see  note  to  Little  York 
Oold  Wash,  ft  Water  Co.  V.  Keyes,  8A:  668. 

As  to  eteU  rigtUs;  removal  of  causes;  when  denied^ 
leenote  to  Ovn  Bights  Oases,  27:  885. 

Asto  removal  of  actions  againU  officers:  Beio.StaL 
i  tU,  see  note  to  Davis  v.  South  Carolina,  27:  574. 
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luiy  airent  or  property  therein,  services  of  the 
summons  upon  its  president  temporanly  witbin 
tbe  jurisdiction,  althouirb  good  in  the  state 
courts  will  not  beheld  sufficient  service  upon  tbe 
corporation  in  tbe  U.  S.  circuit  court,  a  court  of 
a  different  government,  although  sitting  in  the 
same  state. 

2L  The  defendant's  right  to  object  to  the  insuffi- 
ciency of  the  service  of  the  summons  was  not 
waived  by  filing  the  petition  for  removal,  and  by 
obtaining  a  removal  accordingly,  where  tbe  de- 
fendant appeared  for  the  sole  purpose  of  present- 
ing  tbe  petition  for  removal. 

L  Tbe  removal  of  a  cause  from  the  state  court 
to  tbe  (7.  8.  circuit  court.  Is  not  an  admission 
that  tbe  cause  was  rightfully  pending  in  the 
state  court. 

[No.  65.] 
Argued  and  Submitted  Dee,  IS,  189J^    Decided 

March  11. 1895. 

IN  ERROR  to  the  Circuit  Oonrt  of  the 
United  States  for  the  Eastern  District  of 
New  York,  to  review  an  order  setting  aside 
the  service  of  summons  upon  the  president  of 
a  forei^  corporation,  in  a  suit  brought  by 
Catherine  Goldey,  plaintiff,  against  the  Morn- 
ing News  of  New  Haven,  a  Connecticut  cor* 
poraiion,  defendant,  for  a  libel.  Affirmed, 
See  same  case  below,  42  Fed.  Rep.  112. 

Statement  by  Mr,  Justice  Oray : 

This  was  an  action  for  a  libel,  claiming  dam- 
ages in  the  sum  of  $100,000,  brought  in  tbe 
supreme  court  of  the  state  of  New  York  for 
the  county  of  Kings,  by  Catherine  Gk>ldey,  a 
citizen  of  the  state  of  New  York,  against  The 
Morning  News  of  New  Haven,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Connecticut,  and  carrying  on  business 
in  that  state  only,  and  having  no  place  of  busi- 
ness, officer,  agent  or  property  In  the  state  of 
New  York. 

The  action  was  commenced  Jannary  4, 1890, 
by  personal  service  of  the  summons  in  the  city 
and  state  of  New  York  upon  the  president  of 
Uie  corporation,  temporarily  there,  but  a  citizen 
and  resident  of  tbe  state  of  Connecticut;  and  on 
January  24,  1890,  upon  the  petition  of  the  de- 
fendant, appearing  *by  its  attorney  spec  [519 
ially  and  for  the  sole  and  single  purpose  of 
presenting  the  petition  for  removal,  was  re- 
moved into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York, 
because  the  parties  were  citizens  of  different 
states,  and  the  time  within  which  the  defend- 
ant was  required  by  the  laws  of  the  state  of 
New  York  to  answer  or  plead  to  the  complaint 
had  not  expired. 

In  the  circuit  court  of  the  United  States,  the 
defendant,  on  February  5,  1890,  appearing  by 
its  attorney  specially  for  the  purpose  of  apply- 
ing for  an  order  setting  aside  the  summons 
and  the  service  thereof,  filed  a  motion,  sup- 
ported by  affidavits  of  its  president  and  of  its 
attorney  to  tbe  facts  above  stated,  to  set  aside 
the  summons  and  the  service  thereof,  upon 
the  ground  "that  the  said  defendant,  being  a 
corporation  organized  under  tbe  laws  of  the 
state  of  Connecticut,  where  it  solelv  carries  on 
its  business,  and  transacting  no  business  witbin 
the  state  of  New  York,  nor  having  any  agent 
clothed  with  authority  to  represent  it  in  the 
state  of  New  York,  cannot  legally  be  made  a 
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As  the  defendant's  ri^ht  of  reipoval  into  the 
circuit  court  of  the  United  States  can  only  be 
exercised  by  filing  the  petition  for  removal  in 
the  state  court  before  or  at  the  time  when  he 
is  required  to  plead  in  that  court  to  the  iuris- 
diction  or  in  abatement,  it  necessarily  follows 
that,  whether  the  petition  for  removal  and 
such  a  plea  are  filed  together  at  that  time  in 
the  state  court,  or  the  petition  for  removal  is 
filed  before  that  time  in  the  state  court  and  the 
plea  is  seasonably  filed  in  the  circuit  court  of 
the  United  States  after  the  removal,  the  plea 
to  the  jurisdiction  or  in  abatement  can  onl^  be 
tried  and  determined  in  the  circut  court  of  the 
United  States. 

Although  the  suit  must  be  actually  pending 
in  the  state  court  before  it  can  be  removed,  its 
removal  into  the  circuit  court  of  the  United 
States  docs  not  admit  that  it  was  rightf  uUy 
pending  in  the  state  court,  or  that  tne  defen- 
dant could  have  been  compelled  to  answer 
therein;  but  enables  the  defendant  to  avaU  him- 
self, in  the  circuit  court  of  the  United  States, 
of  any  and  every  defence,  duly  and  seasonably 
reserved  and  pleaded,  to  the  action,  "in  the 
same  manner  as  if  it  bad  been  originally  com- 
menced in  said  circuit  court." 

How  far  a  petition  for  removal,  in  general 
terms,  without  specifying  and  restricting  the 
purpose  of  the  defendant  s  appearance  in  the 
state  court,  might  be  considered,  like  a  general 
appearance,as  a  waiver  of  any  objection  to  the 
Jurisdiction  of  the  court  over  the  person  of  the 
defendant,  need  not  be  considered;  because, 
in  the  petition  filed  in  the  state  court  for  the  re- 
moval of  this  action  into  the  circuit  court  of 
the  United  States,  it  whs  expressed  that 
the  defendant  appeared  specially  and  for  the 
sole  and  single  purpose  of  presenting  the  peti- 
tion for  removal.  This  was  strictly  a  special 
526]  'appearance  for  this  purpose  only,  and, 
whetLer  the  attempt  to  remove  should  be  suc- 
cessful or  unsucce>sful,  could  not  be  treated  as 
submitting  the  defendant  to  the  jurisdiction  of 
the  state  court  for  any  other  purpose.  Like- 
wise, in  the  motion  filed  by  the  defendant  in 
the  circuit  court  of  the  United  States,  imme- 
diately after  the  action  had  been  removed  into 
Uiat  court,  for  an  order  setting  aside  the  sum- 
mons and  the  service  thereof,  it  was  expressed 
that  the  defendant  appi^ared  by  its  attorney 
specially  for  the  purpose  of  applying  for  this 
order.  Irregularity  in  a  proceeding  by  which 
jurisdiction  is  to  be  obtained  is  in  no  case 
waived  by  a  special  appearance  of  the  defend- 
ant for  Uie  puipose  of  calling  the  attention 
of  the  court  to  such  irregularity.  Barknesa  v. 
Bycle,  98  U.  S.  476  [25:  237f:  Southern  Pae. 
Co.  V.  Denton,  146  U.  S.  203  786:  048 1;  Mexi- 
can  Cent.  B.  Co,  v.  Pinkney,  140  U.  S.  194  [87: 
6001. 

The  necessary  conclusion  appears  to  this 
court  to  be  thfit  the  defendant's  right  to  object 
to  the  insufficiency  of  the  service  of  the  sum- 
mons was  not  waived  by  filing  the  petition  for 
removal  in  the  guarded  form  in  which  it  was 
drawn  up,  and  by  obtaining  a  removal  accord- 
ingly. And  it  is  gratifying  to  know  that 
this  conclusion  is  in  accora  with  the  gen- 
•ernl  current  of  decision  in  the  circuit  courts  of 
the  United  States.  Parrott  v.  Alabama  Oold 
L.  Ins.  Co,  5  Fed.  Rep.  801;  Elair  v.  TurUe.  1 
HcCrary,  872;  AtcMwn  t.  MorrU.  11  Bias.  101; 
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Small  y. Montgomery,  5  McCrary,  440.  explmiii- 
ing  Sweeney  v.  Coffin,  1  Dill,  73,  76;  Bendrtdb- 
son  V.  Chicago,  R.  1.  db  P.  R,Co,  2&  Fed.  Rcp- 
660:  Elgin  Canning  Co.y.  Atchison,  T.  ^  8,  K. 
R.Co.2^  Fed.Rep.  866;  Kauffman t.  Eenfudjf, 
25  Fed.  Rep.  7a5:  Miner  v.  Markham,  28  Fed. 
Rep.  887;  Perkins  v.  Hendryx,  40  Fed.  Rep. 
657;  Clem  v.  Woodstock  Iron  Go.  44  Fed.  Bep. 
81;  BenUifr.  London  db  C.  Finance  Corp.  44 
Fed.  Rep.  667;  Reifsnider  v.  American  Imp. 
Pub.  Co.  45  Fed.  Rep.  488;  Forrest  v.  Union 
Pac.  B.Co.  47  Fed.  Rep.  1;  CDonneU  y.  Atchi- 
son, T.  db  8.  F,  R.  Co.  40  Fed.  Rep.  689;  AAl- 
hauser  v.  Butler,  50  Fed.  Rep.  705;  MeGilUm 
V.  Claflin,  52  Fed.  Rep.  657. 
Judgment  affirmed. 


BYRON  H.  EVERS  et  al.,  Apffts.,  [527 

V, 

THOMAS  WATSON  m  al. 
(See  S.  a  Beporter*8  ed.  5S7-«ai) 
Presumption  of  jurisdiction — laehes. 

1.  The  presumption  is  that  the  drcnlt  oomt  ted 
Jurisdiotion,  and  that  its  decree  is  valid,  sndche 
burden  is  upon  the  plaintiffs  In  an  action  ^n 
set  aside  its  decree  to  show  that  the  deer  a  v«a 
void. 

8.  The  court,  under  the  Aot  of  187S,  has  power  to 
rearraoire  the  parties  and  to  place  them  oo  differ- 
eu  t  sides  of  the  matter  in  dispute  aocordliig  to  th« 
actual  facts,  and  it  will  be  presumed  that  It  dU 
so,  in  order  to  sustain  Junsdictloii,  where  the 
petition  for  removal  or  a  oopjr  of  It  la  not  fftven. 
and  the  ground  of  removal,  or  aft  whose  1d- 
etaoce  Is  not  shown. 

8.  y ainie  charges  of  fraud  are  not  auffldeot  to  act 
aside  a  judidai  sale. 

2.  Where  the  charges  of  fraud  are  altogether  too 
vague  to  be  made  the  basis  of  a  bill  to  set  asAde 
a  Judicial  sale,  and  the  sale  and  the  prkM  paid 
were  matters  of  record  and  plalntiffa  were  boood 
to  Icf orm  themselves  of  the  tacts,  and  to  rsk* 
steps  to  protect  their  interests,  a  delaf  of  four 
years  in  bringing  the  suit,  during  which  much  of 
the  property  has  been  sold,  presumpilTcly  te 
parties  who  have  purchased  without  notloe.  ti 
fatal  to  plaintiffs  claim. 

[No.  ISO.] 
Submitted  Jan,  tS,  1895.     Dcddei  Mmrtk  4, 

1895. 

APPEAL  from  a  decree  of  the  Circuit  Coort 
of  the  United  States  for  the  Nonbere 
District  of  Mississippi,  dismissing  upon  de- 
murrer a  suit  in  equity  brought  by  6)^00  H. 
Evera  etal.,  plaintiffs  against  Thomas  Wst 
son  et  aL,  defendants,  to  set  aside  a  decree  of 
the  circuit  court  for  lack  of  ^uriadictioQ  or 
that  the  sale  by  the  commisaioner  as  to  ill 
lands  still  in  possession  of  defendants,  to  bt 
set  aaide,  etc.,  and  that  the  land  now  in 


NoTB.-.^(o/ur<sdict<Ofiqf  U.8.e*reMtteomiU' 
pendent  on  residence  of  pcurties:  proper  pia«  ^ 
suU^  see  note  to  Roberts  v.  Lewis,  9k  STl. 

As  to  what  are  fraudulent  oonveyofiess;  wktn  soli' 
when  voluntary  eonveyanees  are  vaUd;  wkmwtUi 
see  note  to  Gaylord  v.  Kelahaw,  IT:  6IS: 

Aa  to  pur^uiser  at  JudiekU  sale;  whan  prouetti 
off'tivMf  irregviariHesin  the  procMdiiHis  or  sr/cim 
note  to  Koonts  v.  Northern  Bank  of  Keotuckr,  &: 
465w 
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rioii  of  defendants  be  decreed  to  be  the  prop- 
otj  of  the  plaintiffs.    JJirmed. 

Ststemeot  br  Mr,  Justice  Brownt 

This  was  a  Dili  in  equity  to  set  aside  a  de- 
cree rendered  in  a  former  case  of  Watson  ▼. 
SKTiHoL^  for  want  of  jurisdiction,  or  that 
the  nle  of  certain  land  by  a  special  commis- 
nooer,  under  lucb  decree,  be  set  aside  as  to  all 
the  lands  still  in  the  possession  of  the  defend- 
utt. 

Plainti^  who  were  aliens,  British  subjects 
tad  residents  of  London,  set  forth  that  in  1881 
or  '88  they,  tof^ther  with  Watson  and  one 
Baldwin,  citizens  of  Illinois,  were  associated 
tofether  in  the  purchase  of  a  large  quantity  of 
land  in  Mississippi  known  as  the  Delta, 
iBoonting  to  600,000  or  600,000  acres,  to- 
gether with  certain  pine  lands  amounting  to 
tboat  160,000  acres.  That  certain  differences 
hsTiog  arisen  as  to  their  respective  interests, 
Watson  filed  a  bill  in  the  chancery  court  of  Le 
Ilore  county  (a  mistake  for  De  Soto  county) 
astiof^  Evers,  William  Marshall,  Qeorge  F. 
Ailips,  M.  S.  Baldwin  et  al,  which  was  re- 
mo?ed  into  the  circuit  court  of  the  United 
States,  wherein  a  decree  was  rendered  on  Octo- 
528]  ber  8,  1886,  in  *fayor  of  Watson  for  the 
•Qm  of  $146,000  which  was  charged  as  a  lien 
upon  said  lands,  and,  in  the  eyent  of  the 
failure  of  the  defendants  to  pay  such  sum 
within  six  months  from  the  date  of  the  decree, 
the  lands  were  to  be  sold  by  one  McEee.  as 
ipecial  commissioner,  for  the  satisfaction  of 
the  decree.  The  land  was  accordingly  sold, 
and  most  of  it  bought  in  by  Walson,  such  sale 
behig  afterwards  confirmed  by  the  court. 
*That  said  decree  was  a  consent  decree, 
ai^reed  to  in  a  spirit  of  compromise,  and  accom- 
panied  with  and  based  upon  certain  agree- 
ments to  be  hereinafter  explained." 

The  bill  further  alleged  that  the  circuit 
court  of  the  United  States  was  without  juris- 
diction to  entertain  such  suit,  or  render  such 
decree,  by  reason  of  the  fact  that  Watson,  the 
plaintiff  in  such  bill^  was  a  citizen  of  Illinois, 
and  Baldwin,  one  of  the  defendants,  and  a 
material  defendant,  was  likewise  a  citizen  of 
Illinois. 

It  is  further  charged  that  before  the  sale  of 
the  land  was  bad,  Watson  and  his  agents  and 
lepresentatiyes  conspired  with  one  Burroughs 
to  preyoit  them  (the  plaintiffs)  from  being 
present  at  said  sale,  and  to  deter  them  from 
biddioe  for  the  lands,  the  result  of  which 
fraudulent  collusion  was  that  Watson  bought 
the  lands  at  a  mere  trifie  per  acre,  except 
ahoot  162,000  acres,  which  it  was  fraudulently 
igreed  that  Burroughs  and  his  friends  should 
boy  at  their  own  figures.  That  but  for  such 
fraodiilent  collusion  the  Delta  lands  would  haye 
lok)  for  more  than  enough  to  satisfy  the  decree, 
and  would  haye  left,  at  least,  the  pine  lands  to 
phhitiffs  in  this  bill  and  the  other  defendants 
ID  said  suit,  after  fully  paying  their  debt.  In- 
itead  of  this,  they  succeeded  m  securing  all  the 
the  knd.  and  stifl  claim  a  laree  balance  against 
the  defendants  in  that  suit  as  due  by  the  decree; 
more,  in  fact,  than  Watson  originally  adyanced 
for  the  purchase  of  the  land.  The  plaintiffs 
were  not  aware  of  and  had  no  knowledge  of 
the  fraud  |»acticed  upon  them  by  Watson  un- 
to recently,  and  long  after  the  nle  bad  been 

ue  u.  8. 


ratified  and  confirnied,  and  that  this  is  the  first 
opportunity  to  brine  the  matter  before  the  court 
and  ask  a  restitution  of  their  rights  and  an 
equitable  redress  for  the  fraud. 

*That  the  decree  was  a  compromise  de-  [529 
cree, accompanied  by  stipulations,  one  of  which 
was  that  the  defendants  were  to  have  six  months 
in  which  to  pay  the  decree,  and  that,  when 
they  acquiesced  and  consented  to  such  decree, 
it  was  their  intention  and  expectation,  and  it 
was  so  understood  by  all  parties,  to  orfi^nize  a 
lund  company  in  London,  and  to  sell  the  lands 
referred  to  in  the  decree  for  money  enough  to 
pay  off  said  indebtedness,  and  the  balance  in 
stock  and  debentures  and*  working  capital, 
within  the  six  months  allowed  to  them  by  the 
decree.  To  accomplish  this,  and  in  cairying 
out  the  understanding,  a  company  was  organ- 
ized, at  a  great  expense  to  plaintiffs,  and  a 
satisfactory  sale  of  the  lands  arranged  to  be 
made  to  such  company  .which  would  haye  been 
perfected,  and  Watson's  debt  paid,  but  for  the 
interference  of  Watson  and  his  agents. who.  by 
circulating  false  reports|affecting  the  title  to  the 
land,  prevented  such  company  from  being 
floated,  and  defeated  the  efforts  of  the  de- 
fendants in  such  suit,  in  raising  money  to 
comply  with  their  agreement  to  pay  off  such 
decree.  That  afterwards,  a  son  of  YTatson,  rep- 
resenting his  father  and  the  Delta  &  Pine 
Land  Company,  yisited  London,  and,  recog- 
nizing the  fact  that  the  plaintiffs  still  had  an 
interest  in  the  lands,  agreed  to  organize  an- 
other English  company,  certain  shares  of 
stock  in  which  comi^ny  they  agreed  to  receive. 
The  plaintiffs,  being  ignorant  of  the  fraud 
that  had  been  practiced  upon  them  at  the  time 
of  the  sale,  and  relying  upon  the  statements  of 
Watson *s  son,  at  his  request,  executed  quit- 
claim deeds  of  their  Interests  in  such  lands, 
Watson  stating  that  he  wanted  such  deeds  in 
trust  solely  for  the  purpose  of  fadliating  the 
sale  of  the  lands  to  such  company,  and  promis- 
ing that  such  deeds  when  executed  should  be 
deposited  by  him  with  Walter  Webb  &  Com- 
pany, of  Queen  Victoria  Street,  London,  the 
solicitors  of  such  company.  That  Watson,  in- 
stead of  depositing  the  deeds  with  the  solici- 
tors, fraudulently  and  •in  yiolation  of  his 
promise  and  agreement,  sent  the  deeds  to  Mis- 
sissippi, arid  caused  them  to  be  registered  in 
the  several  counties  in  which  the  lands  were 
located.  That  this  was  done  without  the 
knowledge  or  consent  of  plaintiffs;  that  the  or- 
ganization of  the  company  was  *never  [530 
perfected,  negotiations  for  the  sale  of  the  lands 
had  been  abandoned.  No  stock  was  eyer  is- 
sued, plain  tiff  a  neyer  received  any  conaidera- 
tion  for  the  deeds,  or  their  interest  in  the  lands. 
Such  deeds  were  obtained  by  fraud  and  false 
pretenses  and  promises  made  by  Watson,  were 
without  consideration,  and  are  yoid.  That 
plaintiffs  are  inform^  that  Watson  and  the 
persons  associated  with  him  in  the  Delta  ft 
Fine  Land  Company  have  sold  a  large  quan- 
tity of  the  lands  at  a  good  price,  as  well  as  t 
large  amount  of  timber  from  the  lands  remain- 
ing in  their  possession,  and  have  realized  from 
such  sales,  more  than  enough  to  pay  the  de- 
cree and  the  interest  thereon. 

The  prayer  of  the  bill  was  that  the  court  set 
aside  the  decree  rendered  in  the  case  of  WaUan 
y.  Evert  for  lade  of  jurisdiction,  or  if  mistaken 
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settled  br  the  consent  decree  at  $145,000, 
that  162  Coo  acres  of  these  lands  were  pur- 
chased by  Burroughs,  who  is  not  maae  a 
garty  to  this  suit,  although  be  is  alleged  to 
ave  fraudulently  conspired  with  Watson; 
and  a  large  portion  of  these  lands  have  been 
sold,  presunoptively,  to  bona  fide  purchasers, 
and  that,  in  the  lapse  of  time  that  has  inter- 
vened, it  would  be  impossible  to  restore  the 
parties  to  their  original  positions. 

It  is  apparent  that  the  whole  case  depends 
upon  the  validity  of  the  sale  made  by  the  spe- 
cial commissioner.  If  this  sale  were  valid, 
plaintiffs  lost  all  their  interests  in  the  lands, 
they  had  nothing  left  to  convey  by  their  sub- 
sequent quitclaim  deeds,  and  the  cancellation 
of  such  deeds  would  not  revest  them  with 
any  interest.  If  the  sale  were  voidable,  either 
by  reason  of  a  fraudulent  combination  to  de- 
ter the  plaintiffs  from  being  present,  or  to  pre- 
vent competition,  or  by  reason  of  the  false 
reports  circulated  in  London,  to  prevent  the 
plaintiffs  from  carrying  out  their  agreement 
to  satisfy  the  decree  within  six  months,  it 
was  the  duty  of  the  plaintiffs,  instead  of  exe- 
cuting quit-claim  deeds,  and  thus  putting 
themselves  again  into  the  hands  of  partic^ 
whom  they  allege  to  have  twice  played  them 
false,  to  promptly  disaflSrm  their  acts,  and 
seek  to  repossess  themselves  of  the  property. 
Their  delay  of  four  years,  during  which  much 
of  the  property  has  been  sold,  presumptively 
to  parties  who  have  purchased  without  notice, 
Is  fatal  to  their  claim. 

The  decree  of  the  court  bdow  sustaining  the 
demurrer  and  dismissing  the  HU  uas  eorreet, 
andUis^  ihertfore^  a  firmed. 


587]    N.  L.  ARD.    Plff,  in  Err., 

V. 

ALEXANDER  BRANDON. 


N.  L.  ARD,  Plff.  in  Err., 

0.  H.  PRATT. 

(Bee  8.  C.  Beporter*8  ed.  637-541.) 

Equitable  rigTUt    in   land— homestead  entry. 

L  No  adjudication  against  the  government  in  a 
suit  by  it  to  set  aside  a  patent  estops  an  indivi- 
dual not  A  party  thereto  from  thereafter  setting 
up  his  equitable  rights  In  the  land  for  which  the 
patent  was  issued. 

8L  ir  one  qualified  to  make  a  homestead  entry 
goes  upon  public  lands  with  a  view  of  making  a 
home  thereon  and  does  all  that  the  statute  re- 
quires to  perfect  a  homestead,  the  law  protects 
him  thereiiu  and  his  rights  are  superior  to  those 
of  a  raDroad  company  which  subsequently  se- 

'Hofc^—As  to  pre-emption  righiH^  see  note  to 
United  States  v.  Fltagerald,  10:  786w 

Thai  patents  for  land  may  be  set  aside  for  frauds 
•ee  note  to  Miller  v.  Kerr,  6:  88L 

As  to  errors  in  surveys  and  descriptions  in  patents 
for  lands;  how  construed^  see  note  to  Watts  v.  Lind- 
sey,  5:  423. 

uis  to  land  ffrontttoraflroods,  see  note  to  Kansas 
Pac.  B.  Oo.  V.  Atchison,  T.  ft  &  F  ^  Go.  28:  794. 


lects  the  land  as  Indemnity  land  under  a  grant 
from  congress  and  receives  a  patent  therefor. 
[Nos.  141,  143.] 
Argued  Jan.    10,  1896.    Bedded  Monk  4, 

1896. 

XN  ERROR  to  the  Supreme  Ck>iirt  of  the 
State  of  Kansas,  to  review  the  judgments 
of  that  court,  affirming  the  Judgments  of  the 
District  Ck)urt  of  Allen  County,  Kansas,  in  fa- 
vor of  the  plaintiffs,  Alexander  Brandon  and 
C.  H.  Pratt,  severally,  against  N.  L.  Ard.  de- 
fendant, for  the  recovery  of  possession  of  land 
in  said  county.  Betersed,  for  further  preeeed- 
ings. 

Statement  by  Mr.  Juetiee  Brewer: 

These  two  cases  may  be  considered  together, 
for  the  initial  fact  in  defendant,  now  {Maintiff 
in  error's  claim  of  right  is  the  same  in  etch 
case.  The  actions  were  commenced  bv  the 
respective  defendants  in  error  as  plaintiffs  la 
the  district  court  of  Allen  county,  Kansas,  the 
first,  to  recover  the  possession  of  the  north 
half  of  the  northeast  quarter  of  section  11, 
township  26,  range  20,  and  the  other  to  recover 
possession  of  the  west  half  of  the  southeast 
quarter  of  section  2,  township  26,  range  20. 
These  two  tracts,  each  of  80  acres,  adjoin,  and 
are  so  situated  as  to  be  the  subject  of  one 
homestead  entry.  Rev.  Stat.  g|§  2280  and 
2298. 

The  first  of  these  tracts  was  on  April  10. 
1873,  certified  by  the  United  SUtes  to  the  lUle 
of  Kansas,  and  by  it  on  May  19, 1873.  con- 
veyed to  the  Missouri,  Ksnsas  A  Texas  Rail 
way  Compnnv.  The  second  was  patented 
November  3,  1873,  by  the  United  States  di< 
rectly  to  the  Missouri  Kansas  &  Texas  Rail- 
way Company.  The  respective  plaintiffs  boM 
under  conveyances  from  the  railway  companj. 

The  Jury  having  been  waived,  the  cases  were 
submitted  to  *the  court  upon  certain  ad-  [538 
missionfl,and  the  single  testimony  of  the  defend- 
ant. No  special  finclings  of  fact  appear  io  the 
record,  but  by  both  the  trial  and  the  supreme 
court  of  the  state  the  facts  testified  to  u  well  ts 
those  admitted  were  treated  as  facts  in  the  case. 
Among  the  matters  admitted  were  these:  "At 
the  time  defendant  made  settlement  be  wss 
duly  competent  to  make  a  legal  homestead  or 
preemption,  and  has  ever  unce  been  dolj 
competent  and  qualified  to  make  a  valid  homt- 
stead  entry,  and  that  he  still  resides  on  mid 
land,  with  a  wife  and  six  children,  and  that  be 
has  all  the  required  improvements  to  perfect  s 
homestead  or  preemption.  It  is  admitted  that 
the  W.  i  of  6.  £.  i.  sec.  2,  26.  20  E.,  wsi 
selected  by  the  Missouri,  Kansas  dt  Texas  Bail- 
way  Company,  April  14,  1878,  and  it  wu  pa^  * 
ented  to  said  company  the  8d  day  of  Noven 
her,  1878,  under  the  Act  of  Congress  of  JoIt 
26,  1866.  The  N.  i  of  the  N.  B.  i  of  sec  11. 
26.  20  £.,  was  selected  by  both  compaalef 
Jointly— Missouri,  Kansas  &  Texas  Railwtj 
Companv  and  L.  L.  &  G.  R  R— Augoittk 
8th,  1872.  This  tract  was  appro?ed  to  tke 
state  for  the  M.  K.  ds  T.  Co..  April  10, 1871 
under  the  Act  of  Congress  of  March  t,  IW 
Both  tracts  were  selected  as  indemnity  landi. 
and  both  tracts  are  over  12  miles  ^m  boib 
roads  and  lie  within  the  indemnity  limiti  ol 
both  the  L.  L.  &  G.  and  M.  K.  &  T.  E  R. 
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Slid  defendant  also  testified  that  when  said 
defendant  settled  oh  said  land  be  did  it  in  good 
fdth  and  for  the  sole  purpose  of  making  it  bis 
bomestead.** 

80  much  of  defendant's  testimony  as  bears 
ipon  bis  original  occupation  of  tbe  160  acres, 
iDd  bis  first  transaction  at  tbe  government 
Ind  office,  is  as  follows: 

*'  Tbe  first  work  said  defendant  did  on  said 
Imd  waff  about  tbe  last  of  June,  1866;  tbat  be 
teoke  about  two  acres  of  prairie  and  tbree 
bedge  rows  on  said  land,  making  about  five 
acres  in  all.  Then  I  went  to  the  U.  S.  land 
ofllee  at  Humboldt,  Kansas,  which  was  on  the 
14Ui  day  of  July,  1866,  and  there  I  made  out 
a  bomestead  application  for  said  land,  as  de- 
•cribed,  and  tendered  tbe  application  and  tbe 
land  office  fees  to  the  reeister  of  tbe  U.  8.  land 
dBce  of  which  Watson  Stewart  was  register  of 
aid  land  <^ce,  and  at  that  time  I  was  a  single 
539]  *man  and  over  21  vears  of  age,  a  citi^n 
of  tbe  United  States,  and  had  never  bad  the 
benefit  of  the  homestead  or  pre-emption  laws  of 
tbe  United  States,  but  said  register,  Watson 
Stewart  rejected  said  application  and  fees, 
aa  be  claimed  on  tbe  ground  that  said 
land  was  situate  within  the  granted  limits 
of  tbe  L.  L.  &  G.  R.  R.  and  was  double 
minimum  lands  and  tbat  he  could  not  let 
me  bomestead  only  80  acres,  as  tbe  land 
was  double  in  price.  Said  register  advised  me 
if  I  wanted  said  160  acres  tbat  I  could  fiist 
make  a  pre  emption  filing  on  80  acres  of  land 
and  put  a  bouse  on  said  land  within  12  months 
and  prove  up  and  pay  for  it  at  $2.50  per  acre, 
and  then  I  could  bomestead  80  acres  more,  and 
bfthat  plan  I  could  get  160  acres;  but  said 
register  told  me  tbat  I  could  change  a  preemp- 
Vk>n  filing  at  any  time  if  I  wanted  to  into  a 
bomestead,  so  I  told  said  register  as  be  would 
not  allow  my  bomestead  I  would  make  a  pre- 
emption filing  on  part  of  the  land,  as  be  would 
not  let  me  on  only  80  acres,  so  he  made  out  tbe 
fiHog  and  I  paid  him  a  fee  of  $2.00  which  he 
liidwasthe  fee. 

"A  copy  is  hereto  attached  and  admitted  as 
in  evidence: 

•  Register's  Office. 
Humboldt,  Kansas,  July  14th,  1866. 
•No.  2115. 

'I  certify  that  Newton  L.  Ard  has  this  day 
Hied  in  this  office  bis  notice  to  claim  by  right 
of  pre-emption  tbe  west  half  of  tbe  soutbeast 
jniter  of  section  No.  2,  in  township  No.  26 
8.,  in  ran^  No.  20  east,  of  tbe  six  principal 
meridian,  m  tbe  State  of  Kansas.  $2.50  per 
acre,  within  R.  R  limits. 

Watson  Stewart, 
'  Register.' 

•*8aid  words  and  figures  '$2.50  per  acre, 
^bin  R.  R.  limits,'  being  written  in  red  ink 
transversely  across  tbe  face  of  tbe  certifi- 
cate." 

It  also  appears  from  bis  testimony  tbat  sub- 
Kquently  and  In  the  fall  of  1866  and  the  spring 
{|n867  be  did  further  work  on  the  land,  and 
^  a  house  thereon;  tbat  about  July  1,  1867, 
^  Min  went  to  tbe  land  office,  but  was  told 
»40]by  Colonel  N.  S.  'Goss,  then  the  register, 
jbat  lie  could  neither  change  bis  pre-emption 
lotoa  bomestead  entry  nor  prove  up  under  tbe 
P^eemptioo  law.  In  1872  be  made  formal  appli- 
cation to  prove  up  on  the  land,  but  bis  appli- 
15«U.8. 


cation  was  denied  by  tbe  local  land  officers. 
From  tbis  denial  he  prosecuted  an  appeal  to 
tbe  Commissioner  of  tbe  General  Land  Office, 
and  thence  to  tbe  Secretary  of  tbe  Interior,  by 
both  of  whom  tbe  decision  of  tbe  local  land 
officers  were  affirmed. 

The  Judgments  of  the  district  court  were  in 
favor  of  the  plaintiffs,  which  judgments  were 
afterwards  affirmed  by  the  supreme  court  of  the 
state  on  tbe  ground  tbat  tbe  l^gal  title  passed  by 
tbe  instruments  offered  in  evidence  through  tbe 
railway  company  to  the  plaintiffs,  and  that 
the  decision  of  the  Land  Department  upon  tbe 
facts  of  defendant's  occupation  and  improve- 
ments was  conclusive  as  against  bis  equitable 
rights.  To  reverse  these  judgments  tbe  de- 
fendant sued  out  writs  of  error  from  this 
court. 

Mr.  William  Lawrence  for  plaintiffs  in 
error. 

Messrs,  A.  B.  Browne*  A,  7.  Briiton,  and 
Qso,  B.  Peck  for  derendant  in  error. 

Mr.  Justice  Brewer  deliyered  the  opinion 
of  tbe  court: 

As  these  lands  were  not  within  tbe  place 
limits  of  either  the  Leavenworth,  Lawrence  & 
Galveston  railroad  or  the  Missouri,  E[ansas 
&  Texas  railway,  and  as  they  were  within  tbe 
indemnity  limits  of  botb  roads,  it  is  not  open 
to  question  that  tbe  certification  by  tbe  Land 
Department  to  the  state  of  Kansas  and  the  con- . 
veyance  by  it  to  tbe  railway  company  of  tbe 
one  tract,  and  tbe  patent  directly  from  the 
United  States  of  tbe  otber,  operated  to  transfer 
tbe  legal  title  to  tbese  two  tracts  to  tbe  railway 
company;  and  also  that  tbe  United  States  has 
no  cause  of  action  against  tbe  railway  com- 
pany or  its  grantees  or  disturb  the  le^l  title  thus 
conveyed.  Kansas  Citf/,  T,.  db  L.  A.  /?.  ( 0,  v. 
Brewster,  118 U.  S.  682  \^0:2Sl];*Umted[p4,l 
States  V.  Missouri,  K.  df  T.  R,  Co.  141  U.  8.  358 
[85:766J.  But  it  is  equally  clear  under  the  au- 
thority of  the  last  cited  case,  as  well  as  of 
many  others,  tbat  no  adjudication  against  tbe 
government  in  a  suit  by  it  to  set  aside  a  patent 
estops  an  individual  not  a  party  tbereto  from 
thereafter  setting  up  bis  equitable  rigbts  in  the 
land  for  which  the  patent  was  issued.  Re- 
ferring to  allegations  in  tbe  bill  of  the  United 
States  in  that  case  of  matters  very  like  those 
presented  here,  Mr,  Justice  Harlan,  speaking 
for  tbe  court,  said  (page  879):  "If  tbe  facts  are 
as  thus  alleged,  it  is  clear  that  the  Missouri- 
Kansas  Company  holds  patents  to  land  both 
witbin  the  place  and  indemnity  limits  of  the 
Leavenworth  road  which  equitably  belongs  to 
bona  fide  settlers  who  acquired  rights  under 
tbe  bomestead  and  pre  emption  laws,  which 
were  not  lost  by  reason  of  the  Land  Depart- 
ment having,  by  mistake  or  an  erroneous  in- 
terpretation of  tbe  statutes  in  question,  caused 
patents  to  be  issued  to  the  company." 

The  question,  therefore,  is  whether  tbe 
cases  disclose  equitable  rigbts  in  tbe  defend- 
ant superior  to  tbe  claims  of  tbe  railway  com- 
pany. If  bis  rigbts  are  only  those  which 
spring  from  his  pre-emption  entry  and  subse- 
quent occupation  of  tbe  lands  it  may  well  be, 
as  held  by  tbe  supreme  court  of  tbe  state,  tbaf 
tbe  decisions  of  the  Land  Department  upon 
tbe  questions  of   fact  are  conclusive  against 
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By  this  section  for  the  first  time  the  right  of 
a  party  entering;  land  under  the  homestead  law 
was  made  to  relate  back  to  the  time  of  bis  set- 
tlement Bat  this  Act  was  passed  long  after 
the  rights  of  the  railway  company  had  accrued 
and  the  legal  title  bad  passed  to  it.  It  is  not 
operative,  therefore,  to  divest  such  legal  title, 
or  enlarge  as  against  such  title  any  equilaMe 
rights  which  the  defendant  theretofore  had. 
They  noust  be  determined  by  the  law  as  it 
stood  at  the  time  he  made  his  entry,  or  at  least 
prior  to  the  time  that  the  title  passed  to  the 
railway  company.  Now,  from  his  own  testi- 
mony, while  he  moved  on  the  land  in  Octo- 
ber, 1866,  he  noade  no  application  to  enter  it 
until  after  the  lands  had  been  withdrawn.  It 
is  true  that  he  claims  that  he  had  permission 
from  the  register  of  the  land  office  to  go  upon 
the  land  and  occupy  it,  but  the  register  had  no 
power  to  give  such  permission;  be  bad  no  gen- 
eral control  over  the  unappropriated  public 
lands;  he  could  vest  no  rights,  legal  or  equita- 
ble, in  any  individual  other  than  such  as  are 
authorizea  by  statute.  His  authority  was  lim- 
ited to  receiving  and  acting  upon  applications 
for  homestead  or  pre  emptioo  entiy,  and  it 
cannot  be  that  any  such  unauthorized  permis- 
sion of  a  local  laud  officer  can  create  a  right 
not  given  by  the  statute,  or  defeat  a  title  con- 
veys by  the  government  in  full  compliance 
with  the* law.  Thi  is  not  like  the  cases  Just 
decided  in  which  the  local  land  officer  refused 
to  receive  an  application  which  he  ought  to 
have  received;  neither  is  it  one  in  which  such 
officer  failed  to  do  anything  which  he  ought  to 
have  done.  No  application  was  made  for  an 
entry.  The  excuse  tendered  is  that  he  was  not 
possessed  of  sufficient  money  to  pay  the  re- 
quired fees;  the  father-in-law  and  the  son-in- 
law  bad  but  thirteen  dollars  between  them, 
and  twenty  dollars  was  the  amount  necessary 
for  the  entry  of  the  two  homesteads:  but  un- 
fortunate as  the  defendant's  situation  then  was, 
nouch  as  he  may  be  entitled  to  sympathy,  it 
548]cannot  be  *that  when  be  fails,  even  by 
reason  of  his  poverty,  to  do  that  which  the  law 

{)rescribes  as  the  initiation  of  any  rights  in  the 
and,  he  is  nevertl^eless  entitled  to  the  same 
protection  which  he  would  receive  had  he 
complied  with  the  statute.  Leniently  as  the 
conduct  of  a  settler  is  always  regarded  by  the 
courts,  it  cannot  be  that  such  leniency  will 
tolerate  the  omission  by  him  of  any  of  the  sub- 
stantial requirements  of  the  statute  in  respect 
to  the  creation  of  rights  in  the  public  lands. 

There  w(u  no  error  in  the  condu&ume  of  the 
eupreme  court  qf  the  itate,  and  ite  judgment  is, 
therrfore,  affirmed. 

Mr,  Juetiee  QTm,j  was  not  present  at  the 
areument  and  took  no  part  in  the  decision  of 
fhfa  caso. 


MARY  E.  WOOD.  I^.  in  Err^ 

«. 

J.  M.  BEACH. 

(See  8.  C  Beporter^  ed.  54S-SL) 

Eights  in  publie  land. 

Where  public  land  has  been  witbdravn  Croa 
sale  or  location,  pre-emptloQ  or  homestead  c»> 
tries,  no  lifbts,  legal  or  equitahle,  can  be  ac- 
quired by  occupation  and  eetUement  tbereoo,  •• 
against  a  railroad  company  for  whoae  beoeflt  tbe 
withdrawal  was  made,  which  subeeqoently  com- 
piles with  all  the  conditions  of  title  and  reoeivei 
the  deed  thereof, 

[No.  148.1 
Argued  Jan,  10,  1896,  Decided  March  4,  X895. 

rl  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Kansas,  to  review  a  Judgment  of 
that  court  affirming  the  Judgment  of  the  dis- 
trict court  of  Allen  county,  Kansas,  in  favor 
of  J.  M.  Beach,  plaintiff,  against  Mary  £. 
Wood,  defendant,  for  the  Dossession  of  land  ia 
said  county.    Affirmed. 


Statement  by  Mr,  Juetice 

This  case  resembles  those  immediately  pro- 
ceeding in  that  the  plaintiff,  now  defendant  ia 
error,  claiming  title  to  a  certain  tract  by  deed 
from  the  Missouri,  Kansas  &  Texas  Btailway 
Company,  brought  his  action  in  the  district 
court  of  Allen  county.  Kansas,  to  recoTer  pos- 
session of  the  land.  Judgment  was  rendered 
in  his  favor  in  that  court,  which  lodgment 
was  affirmed  by  tbe  supreme  court  of  the  state, 
and  from  that  court  the  case  has  been  bronght 
here  on  a  writ  of  error. 

Mr  William  LawreBce.  for  plaintiff  in 
error: 

Where  homestead  or  preemption  rights  at- 
tach they  cannot  be  displaced  by  suhaequeat 
selection  as  indemnitv  for  railroads. 

United  States  v.  Missouri.  K,  db  T.  £.Cb.l41 
U.  S.  858  (85:  766). 

A  refusal  of  the  local  land  officers  to  penait 
settlers  to  make  proof  does  not  defeat  tbefr 
rights. 

Neer  v.  Williams,  87  Kan.  58:  Shepteg  v. 
Cou)an.  91  U.  S.  880  (28:  424);  l^  v.  Ar> 
kansas,  50  U.  S.  9  How.  388  (18:  160);  Vsm 
Wyek  V.  Knevals,  106  U.  S.  860  (27: 201);  ifaa- 
sas  Pae.  R.  Co.  v.  Dunmeyer,  24  Kan.  786. 

Even  if  the  settlers  were  negligent  or  ii 
laches  in  making  proof,  or  otherwise  tkis 
would  not  give  the  railway  company  say 
right 

Johnson  V.  Totssleif,  80  U.  S.  18  Wall  Tl  (9(h 
485);  Fruibie  v.  Whitney,  76  U.  &  9  Wall  187 
(19:  668). 

The  withdrawal  by  the  Commlsaiooerof  tbt 
General  Land  Office  of  the  indemnity  Isods 
from  settlement  by  letter  of  March  19, 1857» 
was  illegal  and  void. 

Barney  v.  Winona  dt8t.P.R  (h.  117  D.  8. 
228  (29:  858);  Wolsey  t.  Chapman,  101  U.  S. 
755  (25:  915). 

The  failure  by  a  settler  to  perfect  title,  or 
abandonment,  or  the  canc»Uation  of  a  prreai^ 

Note.— w4«  to  pra-empCton  rkiiUs,  see  wMt  Is 
United  States  v.  Fitairerald.  10:  TBS. 

At  10  kind  oranU  to  raUroads^  tee  note  to  Kbbhs 
Fac.  B.  Ca  V.  Atchison,  T.  ft  a  F.  B.  Oo.  tt:  1M> 
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ciondtim,  does  not  subject  the  land  to  a  grant- 
iof  act.  but  it  reverts  to  tbe  United  SUtes. 

Bardan  v.  Northern  Bac  B.  Co.  146  U.  8. 
535  (80:  806);  Darey  v.  Northern  Pae.  R,  Co. 
17  U.  a  Land  Dec.  266;  Newhall  v.  Sanffer,  93 
U.  8.  761,  764  (28:  769.  770);  Miseouri,  K.  A 
T,  R,  Co.  T.  Noyes,  25  Kan.  840;  Atehieon,  T. 
dS,  F.  R  Co.  y.  Boekwood,  25  Ean.  292;  2 
CoK>'f  Land  Owner,  219,  814;  Ean»a$Pao.  R. 
Cb.  T.  Dunmeyor,  118  U.  S.  629,  640,  641  (28: 
IISS.  1125,  1126);  Leatentoorth,  L.  d  O.  B.  Co, 
T.  United  Staiee,  92  U.  8.  741  (28:  687);  Bae- 
idOaub  T.  Union  Pae,  B.Co.fiV.  S.  Land  Deo. 

m 

Settlement  rights  initiated,  not  abandoned, 
tboagh  non-perfected,  are  to  be  protected. 

a^  Y.Central  Pae.  B.  Co.  99  U.  S.  886 (25: 
305);  St.  Paul  d  8.  C.  B.  Oo.y.  Winona  d8t.  P. 
22.  On.  112  U.  3.780(28:  876). 

Jfeifrt.  A.  B,  Browne,  A.  T.  BrittontLud 
George  B  Peek,  for  defcndent  in  error: 

Tbe  case  of  the  plaintiff  in  error  is  obviously 
t  case  of  unlawful  trespass  upon  the  public 
domain;  **for  more  than  three  years  prior  to  bis 
tUegted  settlement,  this  odd  numbered  section 
bad  been  absolutely  reserved"  from  "preemp- 
tioa  or  homestead  eo tries." 

Butte  T.  Northern  Pae.  B.  Co.  119  TJ.  S.  66 
(»:  880);  Griear  v.  McDowell,  78  U.  S.  6  Wall. 
S81  (17: 868);  WoUey  t.  Chapman,  101 U.  S.  755 
(25:915). 


JVr. /tff(£M  Brewer  delivered  the  opinion 
of  tbe  court: 

Tbe  land  in  controversy  is  in  an  odd -num- 
bered section,  and  within  the  indemnity  limits 
of  tbe  Leavenworth,  Lawrence  <&  Qalveston 
Railroad,  and  also  within  tbe  like  limits  of  tbe 
Htssonri,  Kansas  &  Texas  railway.  The 
\nxX  was  selected,  certified  to  tbe  state,  and 
^7  it  patented  to  the  railway  company.  The 
•election  was  made  on  August  8«  1872,  and  ap- 
proved April  10, 1872.  and  the  deed  from  the 
State  was  on  May  9, 1878.  Witbio  tbe  decision 
in  Koneae  City,L.d8.  KBCo.y.  Bretoeter,  118 
U.  8.  682  [80:  281],  tbe  legal  title  passed  to  the 
railway  company.  Mary  £.  Wood,  tbe  de- 
fendant, is  the  widow  of  C.  B.  Wood,  who 
dariog  bis  lifetime  moved  upon  tbe  land  with 
bis  famUy,  and  sought  to  entef  it  as  a  home- 
itead.  But  his  occupation  and  settlement,  as 
appears  from  the  agreed  statement  of  facts, 
commenced  on  June  8,  1870.  and  while  this 
was  prior  to  the  selection  by  the  railroad  com- 
panies, tbe  land  had  years  before  been  with- 
drawn from  sale  or  location,  pre  emption  or 
bomestead  entries.  Two  orders  of  withdrawal 
were  made  by  the  Department  of  tbe  Interior 
—one  on  March  19, 1867,  for  tbe  benefit  of  tbe 
Leavenworth,  Lawrence  &  Galveston  Railroad 
Company  and  the  other  on  April  80,  1867,  for 
tbe  Missouri,  Kansas  &  Texas  Railway  (jom- 
pany.  These  orders  of  witbdrawal  were  re- 
ceived at  the  local  land  office  on  April  8,  1867, 
tndMayl0.1867.re8pectively.  When  Mr.  Wood 
made  application  to  file  upon  the  land  he  was 
informed  that  the  land  had  been  withdrawn, 
•nd  bis  application  was  rejected.  If  those 
witbdrawals  were  valid,  no  rigbts,  legal  or  eq- 
uitable, were  acquired  by  his  oocapation  and 
settlement 

It  was  said  in  WoUey  t.  Chapman,  101  TJ.  8. 


755,  768  [25:  915,  9191:  "The  proper  exec- 
utive department  of  tbe  government  had  de- 
termined that,  because  of  doubts  about  tbe  ex- 
tent and  *operation  of  that  Act,  notbiog  [550 
should  be  done  to  impair  the  rights  of  tbe  state 
atx>ve  the  Raccoon  Fork  until  the  differences 
were  settled,  either  by  Ck>ngress  or  Judicial  de- 
cision. For  tbat  purpose  an  authoritative 
order  was'  issued,  directing  the  local  land 
officers  to  withhold  all  the  disputed  lands  from 
sale.  This  withdrew  the  lands  from  private 
entry,  and,  as  we  held  in  BUey  v.  WelUi 
[19:  648],  was  sufficient  to  defeat  a  settlement 
for  the  purpose  of  pre-emption  while  the  order 
was  in  force,  notwithstanding  it  was  after- 
wards found  that  tbe  law,  by  reason  of  which 
tbis  action  was  taken,  did  not  contemplate  such 
a  withdrawal." 

This  has  been  and  is  the  settled  rule  of  the 
courts  and  the  Land  Department.  It  is  only  a 
recognition  of  the  limitations  prescribed  in  tbe 
statutes,  for  by  Revised  Statutes,  S  2258, 
*  lands  included  in  any  reservation  by  anv 
treaty,  law  or  proclamation  of  the  the  Presi- 
dent, for  any  purpose"  are  expressly  declared 
to  be  not  subject  to  the  rights  of  pre-emption, 
and  section  2289,  the  one  giving  tbe  right 
to  enter  for  a  homestead,  limits  meX  right  to 
"unappropriated  public  lands."  Tbe  fact  that 
tbe  withdrawals  were  made  by  order  of  the 
Interior  Department,  and  not  by  proclamation 
of  the  President,  is  immaterial. 

"A  proclamation  by  tbe  President  reserving 
lands  from  sale  is  his  official  public  announce- 
ment of  an  order  to  that  effect  No  particular 
form  of  such  an  announcement  is  necessary. 
It  is  sufficient  if  it  has  such  publicity  as  ac- 
complishes the  end  to  be  attained.  If  the 
President  himself  had  signed  tbe  order  in  this 
case,  and  sent  it  to  tbe  registers  and  receivers 
wbo  were  to  act  under  it,  as  notice  to  tbem  of 
what  they  were  to  do  in  respect  to  the  sales  of 
tbe  public  lands,  we  cannot  doubt  tbat  tbe 
lands  would  bave  been  reserved  by  proclama- 
tion within  tbe  meaning  of  the  statute.  Such 
being  the  case,  it  follows  necessarily  from  tbe 
decision  in  Wilcose  v.  Jackeon,  88  U.  S.  18  Pet. 
498  [10:  264],  that  such  an  order  sent  out  from 
tbe  appropriate  executive  department  in  the 
regular  course  of  business  is  tbe  legal  equiv- 
alent of  tbe  President's  own  order  to  the  same 
effect  It  was,  therefore,  as  we  think,  such  n 
proclamation  by  Uie  president  reserving  the 
lands  from  sale  as  was  contemplated  by  tbe 
Act"  Wolsey  v.  Chapman^  101  U.  S.  755, 
770  [25:  915,  920J. 

These  withdrawals  were  not  merely  executive 
acts,  but  the  *latter  one  at  least  was  in  [551 
obedience  to  the  direct  command  of  Congress. 
Section  4  of  tbe  Act  granting  lands  to  aid  in  tbe 
construction  of  what  is  now  known  as  the 
Missouri,  Kansas  &  Texas  Railway  (14  Stat  at 
L.  290)  is  as  follows: 

"Sec.  4  And  be  it  further  enacted.  That 
as  soon  as  said  company  shall  file  with  the 
Secretary  of  the  Interior  maps  of  its  line,  des- 
ignating tbe  route  tbereof,  it  shall  bo  the  duty 
of  said  Secretary  to  withdraw  from  the  market 
the  lands  granted  by  tbis  Act  in  such  manner 
as  may  be  best  calculated  to  effect  tbe  purposes 
of  tbis  Act  and  subserve  the  public  interest." 

The  map  of  tbe  line  of  definite  location 
called  for  by  tbis  section  was  filed  on  Decem- 
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in^  of  his  breech-block,  as  shown  in  the  Patent 
Office  model,  a  device  replaced  in  the  gun 
shown  the  Hancock  board  (No.  4)  by  a  bind 
which  has  a  minute  slip  upon  the  barrel  under 
strong  pressure;  but  neither  the  holes  nor  the 
iMind  are  claimed  to  give,  nor  do  they  give 
looseness  of  construction;  they  merely  take  up 
slight  wear  of  the  parts.  It  is  admitted  that 
no  single  element  in  patent  52,925  is  new. 
The  combinations  shown  in  claims  1, 2, 4,  and 
^  were  novel  and  useful. 

"18.  The  Berdan  extractor  (patent  52,925) 
was  intended  for  rim-fire  cartridges;  with 
those  cartridges  it  was  successful;  it  was  not 
successful  when  used  with  center  fire  cart- 
ridges, for  this  reason:  The  flange  of  the  rim- 
fire  cartridges  expanded  somewhat  at  the 
iime  of  explosion,  and  the  shell  thus  took  a 
firm  seat  in  the  barreL  This  expansion  did 
not  occur  in  the  center-fire  cartridges,  and 
therefore  the  shell  was  pressed  back  by  the 
•ejector  spring  in  proportion  to  the  speed  with 
which  the  breech-block  was  raised;  the  move- 
ment thus  communicated  to  the  cartridge  was 
therefore  not  sufficiently  fast  to  throw  the 
•cartridge  out  of  the  receiver.  To  counteract 
this  difficulty,  Berdan  introduced  the  friction 
plunger  into  the  receiver  Just  behind  the  cart- 
ridge bead,  thus  counteracting  the  backward 
pressure  of  the  spring  until  the  breech-block 
was  open  sufficiently  to  allow  the  shell  to 
•clear  the  face  of  the  breech  block  when  ejected, 
so  that  the  motion  backward  should  not  be 
impeded  by  the  intervening  breech-block. 
This  friction  plunger,  sioely  or  in  combina- 
tion, was  not  patented  by  fierdan. 

"It  appears  that  the  ejector  in  patent  52,925 
would  only  operate  when  a  rim-fire  cartridge 
was  used.  The  government  uses  center-fire 
■cartridges." 

Patent  No.  88,436  was  for  what  is  called  an 
•extractor  ejector.     In  reference  to  the  cause 
of  action  under  this  patent,  findings  16, 17  and 
19  are  as  follows: 

"16.  Extraction  and  ejection  of  cartridges 
was  thus  performed  in  all  Springfield  guns, 
beginning  with  the  model  of  1868,  and  con- 
tinuing since. 

557]  ** 'Extraction:  By  an  extractor  plate 
swinging  on  the  hinge  pin,  and  struck  above  its 
-center  of  motion  by  the  forward  end  of  the 
breech-block  near  the  completion  of  its  move- 
ment in  opening. 

"Ejection:  By  accelerating  the  movement 
of  the  extractor  by  means  of  a  spiral  ejector 
sprinff  which  surrounds  the  stem  of  the  ejector 
spindle,  and  bears  against  the  bottom  of  its 
hole  in  the  receiver  at  one  end,  and  against  the 
head  of  the  spindle  at  the  other  end.  When 
the  extractor  Is  revolved  by  the  opening  of  the 
block,  the  elector  spring  is  compressed  by  the 
ejector  spindle,  the  point  of  which  rests  in  a 
cavity  in  the  back  of  the  extractor  above  its 
axis  of  motion.  The  continued  revolution  of 
the  extractor  finally  brings  the  prolongation 
of  the  ejector  spindle  below  the  axis  of  motion; 
as  soon  as  the  center  is  passed  the  sudden  re- 
lease of  the  ejector  spring  causes  the  extractor 
to  rapidly  rotate  about  its  axis  and  to  carry 
the  empty  cartridge  shell  against  the  beveled 
surface  of  the  ejector  stud,  by  which  it  is  de- 
fected upward  and  thrown  clear  of  the  gun. 

"This  spedfle  device  was  perfected  by  Ben- 
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Jamin  F.  Adams,  an  employe  in  the  Sprlo^ 
field  Armory.  He  invented  it  in  the  autumn  ol 
1868. 

"17.  The  extraction  and  ejection  of  cart- 
ridges was  thus  performed  in  the  Russian- Der- 
dan  gun,  patent  lio.  88,436. 

''Extraction:  By  an  extractor  swinging  oo 
the  joint  screw  and  struck  above  its  center  of 
motion  by  the  forward  end  of  the  breech  block 
nearer  the  completion  of  its  movement  In 
opening. 

"Ejection:  By  accelerating  the  movemenl  of 
the  extractor  by  the  ejector  spring,  one  end  of 
which  has  a  solid  bearing  on  the  binge  strap 
slide,  and  the  other  resting  on  the  extractor 
above  the  center  of  motion,  causes  the  spriog 
to  be  compressed  by  the  movement  of  the  lat- 
ter until  the  direction  of  the  resistance  passes 
below  (he  center  of  moion;  (be  sudden  release 
of  the  spring  then  throws  out  the  exirador. 
cariying  with  it  the  shell,  which  in  paailDg 
out  is  deflected  by  the  beveled  surface  of  ibe 
ejector  stud,  and  is  thus  thrown  clear  of  the 
piece. 

"The  only  difference  between  the  Berdaa 
and  Adams  devices  is  that  Berdan  used  a  (bt 
spring  while  the  government  *used  a  spi-  [558 
ral  spring  with  a  spindle  or  plunger;  boto  per- 
form the  same  office  and  attain  the  same  rsult 
in  the  same  way;  the  use  of  the  flat  spring  or 
of  the  spiral  spring  is  matter  of  choice,  aiM  ii 
in  no  way  materiu  to  the  result 

"Adams,  when  he  made  his  inveotioo.  wai 
ignorant  of  Berdan's  prior  invention. 

"19.  The  War  Department  is  early  and 
regularly  informed  of  all  improvements  and 
inventions  in  firearms  and  amunition.  It  b 
aware  of  the  state  of  the  art  at  all  times,  and 
generally  knows  of  all  patents  upon  flrearois 
as  soon  as  issued. 

"The  attitude  of  the  War  Department  to- 
wards inventors  in  ordinance  has  betn  one  of 
neutrality;  it  has  neither  denied  nor  admhted 
the  legal  rights,  if  any  there  were,  of  Inves- 
tors; in  an  endeavor  to  perfect  the  govern- 
ment arms  that  deoartment  has  taken  advan 
tage  of  all  knowleage  within  its  reach  and  of 
all  inventions;  it  does  not  deny  the  dsimt  of 
inventors,  but  has  proceeded  upon  the  poHcy 
that  executive  officers  should  not  dedde  upoo 
such  claims  against  the  government  or  upoo 
conflicting  claims,  but  that  the  claim  sbcmld 
be  presented  without  prejudice  before  soom 
other  tribunal  than  an  executive  departmsoL 
Berdan,  as  an  officer  of  plaintiffs  herein,  as 
signees  of  his  inventions  during  the  period 
covered  by  this  action,  was  in  constant  cod^ 
munication  with  the  ordnance  officers,  reqaestr 
log  the  use  of  his  devices  by  the  ffOTemmeot; 
they  knew  him  as  an  inventor  and  knew  bis 
inventions  as  soon  as  they  were  patented.  Id 
1867,  it  was  known  that  Berdan  was  at  wort 
upon  an  ejector,  and  in  August,  1868«  that  be 
had  applied  for  patents  for  improvemeati  is 
firearms,  but  it  ooes  not  appear  that  prior  id 
issue  of  patent  the  ordnance  officers  knew  of 
the  specific  devices  protected  by  letters  pstert 
No.  ^.486,  issued  March  10,  1869,  upoosfv 
plication  filed  July  21, 1868,  except  as  beieio^ 
after  appears." 

Finding  23  contains  these  statements: 

"In    1867,    during   the     autumn,   Berdta 
showed  to  Colonel  Benton,  commandant  of  tk 
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Springfield  Armory,  at  the  armoiy,  a  traDS- 
form^  musket,  contaioing  the  extractor-eject- 
or rabseqaeotly  described  10  the  specifications 
tod  dtims  of  pateDt  number  88,486.  Colonel 
559]  Bentoo  then  and  there  examined  *aod 
tested  the  device;  be  neither  approved  or  disap- 
proved it;  his  attitude  was  neutral. 

"August  8  or  4, 1889,  Berdan  had  a  con  versa- 
rioD  with  General  Dyer,  Chief  of  Ordnance, 
is  ibe  Ordnance  Office,  upon  the  subject  of  his 
derices.  During  this  conversation  the  Chief 
of  Ordnance  said,  in  substance,  that  he.  had 
recommended  that  some  steps  should  be  taken 
or  some  court  constituted  for  the  purpose  of 
determinine  the  value  of  various  claims  for 
devices  used  in  the  Springfield  gun,  the  army 
officers  (in  his  opinion,  he  said)  being  power- 
len  to  settle  the  question. 

"Berdan's  application  for jpatent  88,436  was 
then  pending  in  the  Patent  Office  and  Berdan 
ezplaioed  generally  its  features.  The  Chief 
of  Ordnance  said,  in  substance,  that  if  any  of 
the  features  should  be  used  by  defendants  in 
the  Springfield  gun  the  ordnance  officers  ex- 
pected to  pay  for  them  when  the  claimant  had 
irooe  through  the  proper  channels  and  settled 
thedaim. 

"While  this  application  for  patent  88,486 
was  pending  in  the  Patent  Office  the  following 
letters  were  written: 

•  Washington,  August  8, 1868. 

'  General:  I  hold  some  patents  on  the  sys- 
tem of  converting  muzzle  loading  muskets 
into  breech-loaders,  recently  adopted  by  the 
United  States.  I  am  also  the  inventor  of 
other  points  in  the  same  system  not  yet 
patented,  but  applications  for  which  have  been 
made  some  time  since,  and  I  am  now  informed 
that  the  business  of  this  branch  of  the  Patent 
Office  is  some  five  months  behindhand,  and 
that  my  application  would  be  acted  upon  at 
ooce  on  a  receipt  of  a  note  from  the  depart- 
ipeDt  that  it  is  desirable  that  these  applica- 
tions should  be  disposed  of  to  enable  me  to 
present  my  claim  to  the  government  for  the 
ase  of  said  patent. 

'  Tru&tiog  that  you  will  grant  me  this  favor, 
*  I  am,  very  respectfully, 

*  Your  obedient  servant, 

'H.  Berdan. 

•  B?t.  Maj.  Gen.  A.  B.  Dyer,     ' 

•Chief  of  Ordnance/ 
6©0]**  War  Department,  Washington  City, 

'  August  12, 1868. 

'  Sir:  I  have  the  honor  to  transmit  herewith 
a  communication,  dated  the  8d  instant,  from 
H.  Berdan,  asking  that  his  application  for  pat- 
ents for  various  improvements  in  firearms  be 
acted  upon  immediately  by  the  Patent  Office, 
io  order  that  he  may  present  his  claims  against 
this  department  for  its  use  of  said  inventions, 
sod  to  state  that  so  far  as  this  department  is 
concerned  the  early  consideration  of  the  afore- 
said claims  is  regarded  as  being  desirable. 

'  Yezy  respectfully,  your  obedient  servant, 
*  J.  M.  Schofield, 

*  Secretary  of  War/ 


"  The  Berdan  extractor  and  ejector  device 
(pttent  88,436)  was  exhibited  in  competition 
with  other  guns  to  a  board  of  officers  detailed 
to  test  guns  and  called  the  'Terry  board,'  in 
the  year  1878;  in  the  report  of  that  board  the 
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device  was  fully  described.  Gkneral  Ben§l 
became  Chief  of  Ordnance  in  June,  1874,  and 
has  since  held  this  position;  he  understood  the 
Springfield  device  for  extracting  and  ejecting 
the  shell,  as  described  in  the  '  Terry '  report,  as 
*  seemingly  identical,  certainly  the  mechanical 
equivalent,'  of  Berdan's  device  for  the  same 
subject,  covered  by  patent  88.486.  After  the 
decision  of  the  case  of  McKeever  v.  United 
States^  in  this  court  (December  term,  1878, 14 
Ct.  CI.  p.  896)  General  Benet  has  been  of  thif 
'decided  opinion:' 

'  First.  That  the  Supreme  Court  having 
given  the  opinion  in  the  case  of  Seymour  v.  0^ 
borne,  78  U.  S.  11  Wall.  583  [20:  85],  that  *  in- 
ventions secured  by  letters  patent  are  property 
in  the  holder  of  the  patent,  and  are  as  much 
entitled  to  protection  as  any  other  property, 
consisting  of  a  franchise  during  the  terms  for 
which  the  franchise  or  the  exclusive  right  is 
granted;'  that  patent  rights  are  private  prop- 
erty and  cannot  be  taken  by  the  United  States 
without  due  compensation;  and, 

^'Second.  That  a  use  of  an  invention[561 
protected  by  a  patent  is  the  use  of  private 
property  that  must  be  paid  for,  and,  therefore, 
an  implied  contract  that  has  a  place  in  court, 
and  that  if  the  validity  of  the  patent  is  sustain- 
ed, and  its  use  by  the  government  is  proved  to 
the  satisfaction  of  the  court,  the  inventor  must 
be  paid.'" 

"  General  Ben€t.  'with  this  understanding,' 
continued  the  manufacture  of  the  Springfield 
gun,  containing  the  disputed  ejector  and  ex- 
tractor device,  after  adjournment  of  the 
'Terry  board/  with  the  expectation  that  if  the 
court  sustained  a  claim  by  Berdan  against  the 
government  upon  his  patent  No.  88,436,  then 
the  government  must  pa^  him  for  the  use  of 
his  invention.  Plaintiff  have  desired  that 
the  government  should  use  their  patented  de- 
vices and  have  also  desired  and  requested 
compensation  for  such  use. 

"  Upon  the  foregoing  facts  the  court  find 
that  since  1874  the  Berdan  extractor  ejector 
device  (described  in  patent  No.  88,436)  has 
been  used  by  defendant's  ordnance  officers 
knowingly  and  without  claim  of  adverse 
right,  Mlieving  the  device  in  the  Springfield 
gun  to  be  the  device,  or  the  mechanical  equiv- 
alent of  the  device,  covered  by  said  letters  pat- 
ent, and  with  the  anticipation  that  should  the 
understanding  of  the  said  ordnance  officers  as 
to  plaintiff's  rights  be  judicially  decided  to  be 
correct  the  defendant  would  compensate  plain* 
tiffs  for  such  use." 


Mr,  Holmes  Conrad*  Asiistani  Atty,  Oen,^ 
for  the  United  States: 

No  judgment  whatever  should  have  been 
given  for  claimant. 

Fletcher  v.  United  States,  11  Ot  CI.  749; 
Suffolk  lifg.  Co.  V.  Hoyden,  70  U.  S.  3  Wall. 
319  (18:  77):  DalUgren  v.  United  Slates,  16  Ct. 
CI  63;  QiU  v.  United  States,  25  Ct.  CI.  427. 

The  statute  of  limitations  begins  to  run  from 
the  time  the  right  of  action  accrues.  A  pat- 
ent for  combination  is  not  infringed  by  a  com- 
bination which  substantially  diners  from  such 
patent  in  any  of  its  parts. 

Mc Murray  y,  MaUory,  111  U.  S.  97  (28:  865). 

A  combination  is  always  an  entirety.    The 
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patentee  must  staDd  \jtj  his  claim  as  he  has 
made  it. 

Sdiumacher  ▼.  CorneU,  96  U.  8.  549  (24:  676). 

A  combiaatio<i  of  the  material  parts  of  an 
entire  machine  is  not  infringe  except  by  the 
use  of  the  entire  combination. 

Brown  ▼.  QuUd,  90  U.  8.  28  WaH.  181  (28: 
161);  EUetric  R.  Signal  Co,  ▼.  BaU  B.  Signal 
Co.  114  D.  8.  87  (29:  96). 

It  is  not  only  necessary  to  an  Infringement 
that  the  infringing  device  should  perform  the 
same  service,  or  produce  the  same  effect,  but 
but  it  must  do  it  in  substantially  the  same 
way. 

Werner  w.  King,  96  U.  a  218(24: 618);  Good- 
pear  Dental  Vulcanite  Co.  v.  Batie,  102  U.  8. 
222  (26:  149). 

Mesere,  Oeo.  S.  Boatwell  and  Joseph 
H.  Choate»  for  the  claimant,  Berdan  Fire- 
arms Mfg.  Co: 

Tbe  Court  of  Claims  erred  in  holding  that 
for  all  use  made  of  the  claimant's  patent  No. 
88,486,  more  tbao  six  years  prior  to  the  filing 
of  the  petition,  his  rights  were  barred  by  the 
the  statute  of  limitations. 

The  claimant's  cause  of  action  did  not  accrue 
in  tbe  sense  of  tbe  statute  (Act  of  March  8, 1887, 
chap.  859)  until  his  patent -expired,  viz,  March 
10, 1886. 

The  Judgment  was  for  159,940  muskets 
manufactured  or  altered  between  July  26, 1881, 
(six  years  before  the  filing  of  the  petition)  and 
expiration  of  the  patent  It  should  have  been 
also  in  his  favor  for  the  224,952  additional 
muskets  manufactured  or  altered  between 
January  1,  1869,  and  July  26, 1881— in  all, 
884.892  muskets. 

The  contract  was  entire,  and  the  user  by  the 
government  intended  to  be  continuous,  and 
the  statute  of  limitations  is  inapplicable. 

CaUy.  Wood,  9  Gray,  60. 

A  contract  for  continuous  labor  and  services. 
Is  considered  as  one  entire  demand. 

Elia  T.  Lauton,!  Allen,  274,  88  AnL  Dec. 
688;  2  Bl.  Com.  448;  Chden  v.  Savndert,  25  U. 
8.  12  Wheat.  841  (6: 650);  2  Parsons,  ContracU 
(7th  ed.)  648;  Washington,  A,  A  O.  Steam  Pnek- 
et  Co.  V.  Sic/dee,  51 U.  8. 10  How.  419  (18:479); 
Skinn  T.  Bodine,  60  Pa.  182,  100  Aol  Dec. 
060;  Biale  t.  Brown,  59  N.  H.  551. 

Mr.  Juetiee  Brewer  delivered  the  opinion 
of  the  court: 

Three  questions  are  presented:  First,  did  the 
eourt  err  in  denyine  relief  to  the  petitioner 
on  the  first  cause  of  action;  second^  was  the 

Setitioner  entitled  to  recover  from  the  United 
tates  on  the  second  cause  of  action;  and, 
third,  if  so,  was  tbere  any  mistake  in  the 
amount  awarded? 

With  respect  to  the  first  little  need  be  said. 
The  ninth  finding  is  express,  that  the  govern- 
ment never  bought  any  guns  from  petitioner 
(for  the  word  "defendantr'  Is  obviously  a  cleri- 
cal error)  and  has  never  manufactured  a  gun 
after  the  model  recommended  by  the  Hancock 
board.  It,  therefore,  never  received  any  tan- 
gible property  from  the  petitioner,  nor  ever 
trespassed  upon  any  intangible  riffht  creatcKi 
by  tbe  patent.  Beyond  this  it  slso  appears 
that  the  patent  was  only  for  a  combination,  no 
dngle  element  of  which  was  new;  that  it  was 
intended  for  and  was  successful  when  used 
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with  rim-fire  cartridges,  and  was  not 
ful  when  used  with  center-fire  cartridges;  theft 
the  government  uses  only  the  latter  cartridges; 
that  in  order  to  adapt  his  patent  to  these  emit- 
ridges  the  inventor  added  a  new  elemeot  for 
which  neither  singly  nor  in  combinatioo  did 
he  take  out  any  patent    If,  therefore,  tbe  gow- 
emmeut  had  used  model  Na  4,  whidi  wae 
presented  to  the  Hancock  board,  it  woald  noc 
have  infringed  any  patent  right.    For  where 
several  elements,  no  one  of  whkh  Is  novcd, 
are  united  in  a  combination  whidi  Is  tbe  soh- 
ject  of  a  patent,  and  these  several  elements  are 
thereafter  united  with  another  element  info  e 
new  combination,  and  this  new  combination 
performs  a  work  which  the  patented  combina- 
tion could  not,  there  Is  no  Infringmenu    Even 
if  there  were  findings  sufficient  to  show  theft 
the  government  had  in  any  manner  Infringed 
upon  this  patent,  there  is  nothinff  disclosing  a 
contract,  express  or  *implied,  and  a  mere[5o4l 
inf ringment,  which  is  only  a  tort,  creates  bo 
cause  of  ac^on  cognizable  in  the  Ooort  of 
Claims.     Gibbons  v.  United  States,  75  U.  8.  8 
Wall.  269  [19:  4581;  Morgan  v.  Cnited  Stmtee 
81  U.  S.  14  Wall.  581  120:  788J:  BiU  v.  United 
States,  149  U.  S.  59d  [87:  862];   SAiOinger  v. 
United  States,  ante,  108. 

With  regard  to  the  seoood   questioQ:    It 
appears  that  Berdan  invented  the  extractor 
ejector;  that  he  received  a  patent  therefor  and 
assigned  such  patent  to  the  petitioner.    It  also 
appears  that  the  government  has  made  use  of 
this  invention,  or  at  least  one  differing  frost  it 
only  in  the  substitution  of  a  s|^ral  for  a  flat 
spring.     These   springs  * 'perform  tbe  same 
office  and  attain  the  same  result  In  tbe  aame 
way,"  and  the  use  of  the  one  for  the  other  Is  a 
"matter  of  choice,  and  is  in  no  way  material 
to  the  result"    Upon  these  facts  alone,  thus 
briefly  stated,  the  defendant,  were  It  a  private 
person,  would  be  liable  to  an  action  of  Infring - 
ment.    Nor  would  it  be  a  defense  to  tbe  ac- 
tion that  such  person  had,  subsequent  to  Bar- 
dan's    invention,    and    without    knowledge 
thereof,  devised  the  contrivance  which  be  wat 
using.    He  would  be  in  tbe  attitude  of  a  sob 
sequent  inventor,  and  the  prior  inventor  Is  the 
one  who,  under  the  statutes,  is  entitled  to  tbe 
monopoly.    Rev.  SUt  §§  48S4-4S86.    ••For 
any  one  Invention  but  one  valtd  patent  can 
exist;  and  of  several  distinct  inventors  of  tbe 
same  invention  one  only  is  entitled  to  receive  a 
grant  of  the  exclusive  right    This  one  is  tbe 
original   and   first   Inventor."     1  Rohiosoa, 
Patento,  g  58.    That  the  peculiar  contriTanot 
used   by  tbe   eovemment    was  devised   hf 
Adams,  one  of  Its  employes,  and  that  it  diffcfs 
from  tbe  Berdan  invention  in  the  use  of  t 
spiral  instead  of  a  flat  spring.  In  no  maoDer 
diminish  tbe  patent  rights  of  Berdan  or  bis 
assignee,  the  petitioner,  or  change  the  fact  tbit 
the  use  made  by  tbe  «>vernment  of  tbe  ex- 
tractor ejector  was  an  Inf  ringment  upon  rac^ 
rights. 

But  as  heretofore  stated,  something  more 
than  a  mere  infringement,  which  Is  a  tort  sikI 
not  within  the  Jurisdiction  of  the  Ooort  of 
CUiims,  is  necessary  to  enable  tbe  pedtiooer 
to  maintain  this  action.  6ome  contractual 
liability  must  be  shown.  In  United  St^tsi  r 
Palmer,  128  U.  S.  203  [82:  442],  It  appetwl 
that  the  petitioner  was  the  inventor  of  certsia 
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M7]  *improyemenU  in  infantry  eqoipmeDts; 
that  lie  presented  such  improyements  to  a  board 
of  dBoets  appointed  by  order  of  the  Secretary  of 
War  to  nie^  consider,  and  report  upon  the 
loblectof  a  proper  equipment  for  infantiy 
Mltuers;  that  such  board  recommended  the 
me  of  his  improvements;  and  that  the  improve* 
meots  were  adopted  by  the  Secretaiy  of  War 
ts  part  of  the  equipment  of  the  infantry  sol- 
di^ of  the  Uoited  States  army.  Upon  these 
facts  the  court  found  that  there  was  an  im- 
plied contract,  Mr.  Juitiee  Bradley,  speaking 
for  the  court,  saying:  "No  tort  was  committed 
or  claimed  to  fiave  been  committed.  The 
fOYcmment  used  the  claimant's  imptrovements 
▼hh  his  consent;  and,  certainly,  with  the  ex- 
pectation on  his  part  of  receivioga  reasonable 
compensation  for  the  license.  This  is  not  a 
daim  for  an  infringment,  but  a  claim  of  com- 
peoiation  for  an  authorized  use,  two  things 
totally  distinct  in  the  law,  as  distinct  as  tres- 
pass on  lands  is  from  use  and  occupation  under 
akaae.  .  .  .  We  think  that  an  implied 
oootractfor  compensation  fairly  arose  under 
the  hoense  to  use,  and  the  actual  use,  little  or 
mocb,  that  ensued  thereon.  The  objection, 
therefore,  that  this  is  an  action  for  a  tort  falls 
to  the  ground." 

In  the  esse  at  bar,  according  to  the  nine- 
taendi  finding,  **Berdan,  as  an  ofiQcer  of 
pbiotiffs  herein,  assignees  of  his  inventions 
doriDg  the  period  covered  by  this  action,  was  in 
coDstaot  communication  with  the  ordnance 
officers,  requesting  the  use  of  his  devices  by 
the  government;  they  knew  him  as  an  in- 
Tentor,  and  knew  his  inventions  as  soon  as 
they  were  patented."  and,  by  the  twenty- 
thira,  "  plaintiffs  have  desired  the  govern- 
inent  should  use  their  patented  devices,  and 
hare  also  desired  and  requested  compensation 
for  such  use.'*  So  far,  then,  as  the  petitioner 
isooDcemed,  the  use  of  this  invention  was 
with  its  consent,  in  accordance  with  its 
wish,  and  with  the  thought  of  compensation 
therefore 

While  the  findings  are  not  so  specific  and 
emphatic  as  to  the  Itssent  of  the  government 
to  the  term  of  any  contract,  yet  we  thiok 
they  are  sufiScient.  There  was  certainly  no 
denial  of  the  patentee's  rights  to  the  invention; 
iK)asBertion  on  the  part  of  the  government  that 
568]  *the  patent  was  wronp^fully  issued;  no 
daim  of  a  right  to  use  the  invention  regardless 
of  the  patent:  no  disregard  of  all  claims  of  the 
patentee,  and  no  use,  in  spite  of  protest  or  re* 
inonstrance.  Negatively,  at  least  the  findings 
ire  clear.  The  government  used  the  inven- 
tion with  the  consent  and  express  permission 
of  tbe  owner,  and  it  did  not,  while  so  using  it, 
lepadiate  the  title  of  such  owner. 

The  nineteenth  finding,  besides  showing 
knowledge  on  the  part  of  tbe  officers  of  the 
go?emmeot  of  Berdan's  invention,  states,  in 
s genera]  way,  that  "the  attitude  of  the  War 
Department  'towards  inventors  in  ordinance 
has  been  one  of  neutrality;  it  has  neither  de- 
Died  nor  admitted  tbe  legal  rights,  if  any  there 
^ere,  of  inventors;  in  an  endeavor  to  perfect 
the  government  arm  that  department  has  taken 
id?antage  of  all  knowledge  within  its  reach 
isd  of  all  inventions;  it  does  not  deny  the 
daims  of  inventors,  but  has  proceeded  upon 
the  policy  that  executive  officers  should  not 
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decide  upon  such  claims  against  the  govern- 
ment or  upon  conflicting  claims,  but  that  tbe 
claim  should  be  presented  without  prejudice 
before  some  other  tribunal  than  an  executive 
department." 

The  twenty-third  finding  discloses  that  while 
Berdan's  application  for  patent  No.  88,486  was 
pending  the  Chief  of  Ordinance  of  the  Army 
said,  in  substance,  that  if  any  of  the  features 
of  that  patent  should  be  used  by  the  defendant 
in  the  manufacture  of  the  Springfield  gun,  the 
officers  expected  to  recommend  the  payment 
for  their  use  when  the  claims  had  gone  through 
the  proper  channels  and  were  settled;  that  the 
inventor  wrote  to  the  Chief  of  Ordnance  ask- 
ing the  assistance  of  tlie  War  Department  in 
securing  speedy  action  on  the  pending  applica- 
tion in  the  Patent  Office,  which  letter  was 
transmitted  by  the  Secretary  of  War  to  the 
Secretary  of  the  Interior,  stating  that  "the 
early  consideration  of  the  aforesaid  claims  is 
regarded  as  being  desirable." 

By  the  same  finding  it  also  appears  that  this 
patent  was  exhibited  in  1878,  in  competition 
with  other  guns,  to  a  board  of  officers  called 
the  Terry  board,  detailed  to  inspect  guns;  that 
in  the  report  of  this  board  the  device  is  fully 
described;  that  General  Ben6t  became  Chief 
of  Ordnance  in  June,  1874;  "that  he  under- 
stood the  Springfield  device  for  extracting  and 
^ejecting  the  shell,  as  described  in  the  [o69 
'Terry'  report, as  'seemingly  identical,certainly 
in  the  mechanical  equivalent'  of  Berdan's  device 
for  the  same  subject,  covered  by  patent  88,486;  ' 
and  also  understood  '*  that  a  use  of  an  inven- 
tion protected  by  a  patent  is  tbe  use  of  private 
property  that  must  be  paid  for,  and,  therefore, 
an  implied  contract  that  has  a  place  in  court, 
and  that  if  the  validity  of  the  patent  is  sus- 
tained, and  its  use  by  the  government  is  proved 
to  the  satisfaction  of  the  court,  the  inventor 
must  be  paid;"  and  "  '  with  this  understand- 
ing,' continued  the  manufacture  of  the  Spring- 
field gun,  containing  the  disputed  ejector  and 
extractor  device,  after  adjournment  of  the 
'Terry  board,'  with  the  expectation  that  if 
the  court  sustained  a  claim  by  Berdan  against 
the  government  upon  his  patent  No.  88,486, 
then  the  government  must  pay  him  for  the  use 
of  the  invention." 

Tbe  import  of  these  findings  is  this*  That 
the  officers  of  the  government,  charged  spec- 
ially with  the  duty  of  superintending  the 
manufacture  of  muskets,  regarded  Berdan  as 
the  inventor  of  this  extractor  ejector;  that  the 
difference  between  the  spiral  and  fiat  spring 
was  an  immaterial  difference;  that,  therefore, 
they  were  using  in  the  Springfield  musket 
Beraan's  invention;  that  they  used  it  with  his 
permission  as  well  as  that  of  his  assignee,  the 
petitioner,  and  that  they  used  it  with  the  un- 
derstanding that  the  government  would  pay 
for  such  use  as  for  other  private  property 
which  it  might  take,  and  this,  althougji  they 
did  not  believe  themselves  to  have  the  author- 
ity to  agree  upon  the  price. 

These  facts  bring  the  case  clearly  within 
United  States  v.  Palmer,  128  U.  S.  263  [32: 
4421,  and  show  that  the  judgment  of  the  Court 
of  Claims  was  not  founded  upon  a  tort  result- 
ing from  a  mere  infringement,  but  upon  a 
contract  to  which  both  parties  assented.  That 
no  price  was  agreed  upon,  or  that  the  officers 
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of  tbe  gorernmeDt  were  not  autboiized  to 
agree  upon  a  price,  is  immaterial.  No  price 
was  fixed  in  United  Staie$  v.  Palmer,  svpra, 
or  in  United  Staiei  ▼.  RusteU,  80  U.  S  13 
Wall.  623  [20:  474].  The  question  is  whether 
(here  was  a  contract  for  tbe  use,  and  not 
whether  all  the  conditions  of  tbe  use  were 
provide  for  in  such  contract.  This  is  the 
ordinary  rule  in  respect  to  tbe  purchase  of 
property  or  labor. 

5701  *With  regard  to  tbe  third  question,  we 
are  of  opinion  that  the  Court  of  Claims  ruled 
correctly  that  the  statute  of  limitations  was  a 
bar  to  any  recovery  for  the  use  of  the  patented 
invention  prior  to  six  years  before  the  actloo 
was  commenced. 

Tbe  Berdan  device  has  been  used  by  the 
government  since  January,  1869,  and  the  peti- 
tion in  this  case  was  filed  July  26, 1887.  Be- 
tween January,  1869,  and  July  26,  1881.  there 
were  manufactured  224,952  muskets  contain- 
ing this  device.  Between  July  26,  1881,  and 
the  expiration  of  the  patent  tbe  number  of 
muskets  so  manufactured  was  159,940.  Tbe 
Court  of  Claims  found  that  five  per  cent  upon 
the  lowest  cost  of  manufacturing  the  musket 
during  the  period  covered  by  this  action  was 
a  fair  and  reasonable  royalty. 

One  contention  of  tbe  petitioner  is  that  the 
contract,  to  be  implied  from  the  facts  in  this 
case,  was  entered  into  at  tbe  commencement 
of  the  use  by  tbe  government  of  this  patented 
device,  and  was  a  single  contract  in  respect  to 
tbe  entire  manufacture,  under  which  no  cause 
of  action  accrued  to  tbe  petilioner  until  it  was 
fully  completed,  and  that  therefore  the  statute 
of  limitations  began  to  run  only  from  such 
time.  Tbe  foundation  of  this  claim  lies  in  the 
fact  that  tbe  blank  form  of  proposal  prepared 
by  tbe  Hancock  board  coninincd  "tbe  cardinal 
feature  that  tbe  price  should  be  flxid  on  a  slid- 
ing scale — tbe  more  used  tbe  less  rate;"  and 
that  the  proposition,  made  by  tbe  petitioner, 
was  in  exact  response  thereto,  and  named  tbe 
prices  graduated  by  tbe  number  of  arms  that 
should  be  manufactured,  to  wit,  **two  dollars 
per  arm  for  the  privilege  of  manufacturing 
50,000;  one  and  three  quarters  dollars  for  the 
privilege  of  manufacturing  100,000,"  and  so 
on;  and  that  all  tbe  offers  made  at  tbe  time 
were  on  some  sliding  scale  of  compensation. 

It  is  further  insist^  that  no  other  mode  of 
determining  tbe  compensation  was  ever  agreed 
upon  between  the  parties;  that  tbe  whole  his- 
tory of  the  transactions  between  them  indicate 
thai  that  must  have  been  tbe  mode  contem- 
plated by  each;  that  in  the  nature  of  tbines, 
and,  in  accordance  with  the  ordinary  rules 
which  control  matters  of  this  kind,  the  price 
should  vary  with  the  number  or  quantity,  and 
571]  that  *until  tbe  government  bad  ceased 
using  the  device,  or  at  least  until  tbe  patent 
had  expired,  there  could  be  no  satisfactory  de- 
termination of  what  was  a  reasonable  price  for 
its  use. 

It  is  a  sufficient  reply  that  the  proceedings 
before  the  Hancock  board  were  abortive  and 
resulted  in  nothing.  Tbe  proposition  made  by 
the  petilioner  was  never  accepted,  and  tbe 
government  never  l)ougbt  any  gun  made  from 
it  or  manufactured  anv  like  that  recommended 
by  tbe  Hancock  board.  Tbe  proposition  con- 
templated QO  rights  other  than  toe  petitioner 

65C 


then  had.    It  did  not  in  terms,  or  by  inapllGft- 
tion,  extend  to  patents  that  it  mi^t  thereafter 
acquire,  and  cannot  be  construed  as  undeiij- 
ing  any  action  by  tbe  government  commenced 
three  years  thereafter  with  reference  to  a  dif- 
ferent subject-matter.    Because  tbe  petitioner, 
in  1866,  offered  tbe  government  certain  patent 
rights  at  specified  prices,  it  does  not  follow 
that  those  prices  were  to  control  in  respect  to 
other  patent  rights  not  then  in  existence,  and 
which  were  subsequently  tendered  by  it     If 
tbe  prices  are  not  to  control,  there  is  no  reasoo 
for  msisting  that  tbe  other  terms  of  tbe  ori^- 
nal  proposition  entered  into  tbe  later  tran<mo- 
tion.    When  the  negotiations  of  1886  failed 
they  failed  for  all  purposes,  and  in  the  absenctf 
of  some  specific  evidence  indicating  an  inieot 
to  carry  forward  the  terms  of  the  proposition 
then  made  into  the  new  arrangement  of  1809, 
the  conditions  of  this  new  contract  must  be 
determined  by  tbe   circumstances  which  mi- 
tended  it. 

But  further,  the  negotiations  of  tbe  Han- 
cock board  contemplated  intermediate  pay- 
ments. In  the  blank  form  of  proposal  issued 
by  tbe  board  was  this  provision:  '*£acb  pay- 
ment, as  above  specified,  to  be  made  for  not 
less  than  five  thousand  arms,"  and  the  same 
language  was  inserted  in  tbe  offer  made  by 
tbe  petitioner.  Evidently  the  parties  intended 
that  any  contract  which  might  be  entered  into 
should  provide  for  payments  from  time  to 
time,  such  payments  to  be  for  not  less  than 
five  thousand  arms,  and  not  for  a  sinjfle  pay- 
ment  when  tbe  government  had  finished  the 
use,  or  tbe  patent  had  expired.  And,  of 
course,  tbe  moment  any  payment  should  be- 
come due,  that  moment,  as  to  i^  the  statute  of 
limitations  would  begin  to  run.  Whatever  hnw- 
ever,  may  ♦have  been  tbe  thought  of  the  [573 
parties  in  respect  to  the  contract  then  proposed, 
tbe  actual  use  by  the  covemment  of  tbe  device 
covered  by  patent  ^o.  88.436  was,  so  far  as 
appears  from  any  of  tbe  findioi^s.  upon  do 
understanding  that  tbe  prices  named  tn  1906 
for  the  device  then  tendered  were  to  control 
or  that  any  sliding  scale  existed  by  which  Uie 
price  should  be  reduced  as  tbe  number  in- 
creased, or  that  the  manufacture  was  to  con- 
tinue for  any  specified  time,  or  that  anj  par- 
ticular number  of  muskets  containing  tbe  de- 
vice were  to  be  manufactured.  It  was  tbe  a» 
of  the  device  in  each  single  musket,  with  no 
other  agreement  or  understanding  than  that 
a  resitonable  price  should  be  paid  therefor.  It 
was  like  the  ordinary  purchase  of  a  aeries  of 
articles;  no  time  for  payment  being  named, 
payment  is  due  for  each  article  as  it  is  delivered 

The  case  of  Washinqton,  A.  d  Q.  Steam 
Packet  Oo,  t.  Sieklee,  51  U.  8.  10  How.  4# 
[18:  488],  is  not  in  point,  for  in  that  case  tba 
contract  specifically  provided  that  the  machim 
should  be  used  by  the  defendants  during  tbs 
continuance  of  the  patent,  and  that  after  pav- 
ing for  its  construction,  the  savings  cau^d 
thereby  in  the  consumption  of  fuel  raonld  bi 
divided  between  tbe  defendants  and  plaiotilfs, 
one  quarter  to  defendants  and  three  quarten 
to  plaintiffs.  It  was  in  view  of  this  feature  of 
tbe  contract  that  the  court  said.  "Tbe  sgrre- 
ment  on  the  part  of  the  plaintiffs  is,  thst  tbf 
defendants  shall  use  their  machine  for  a  err- 
tain  tiaic,  in  consideration  of  wtaldi  defendaDti 
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ire  to  ptj  a  certain  sum  of  money.  It  is  true 
tbtt  the  exact  sum  is  not  stated;  but  the  mode 
of  reoderiog  it  certain  is  fully  set  forth.  Ii  is 
oce  entire  contract,  which  cannot  be  diyided 
btot  thousand,  as  the  plaintiffs  imagine." 
Bot  here  there  is  no  pretence  that  the  govem- 
meot  agreed  to  use  in  all  its  muskets  tuis  de- 
rice;  or  to  continue  the  use  the  device  in  any 
thtt  it  should  manufacture  during  the  life  of 
the  patent.  There  was  no  obligation  on  the 
part  of  the  government  as  to  time  or  number. 

It  is  further  contended  that  the  royalty  fixed 
\rf  the  Court  of  Claims  is  less  than  it  should 
IttTe  been.  In  support  of  tbis  contention  ref- 
erenoe  is  made  to  finding  number  twenty-two, 
wliich  contains  these  statements: 
573]  *'  Tbe  cost  of  manufacturing  .the  ex- 
tnctor  ejector  now  in  use  (since  1868)  (1.25  per 
goo  less  than  the  cost  of  manufacturing  the 
Allin  device.  Several  witnesses  of  bigh  military 
position,  experts  in  the  practical  use  of  arms 
of  tbis  description,  and  familiar  with  the  cost 
of  manufacture,  have  testified  to  the  great 
nlueof  tbe  extractor  ejector  device,  claimed 
to  be  covered  (and  understood  by  them  to  be 
eovered)  by  patent  No.  88.436,  and  they  are 
of  tbe  opinion  tbat  a  reasonable  royalty  for 
the  use  of  this  device  would  be  the  saving  in 
cost  over  the  Allin  device  plus  a  sum  varyiog 
somewhat  with  each  witness,  but  of  which  the 
average  is  ti.41f  per  musket,  tbus  giving  as 
rojalty  the  sum  of  |2.66|  per  musket.  It 
does  not  appear  upon  wbat  facts  these  wit- 
nesses basea  tbeir  opinions,  or  that  they  were 
cognizant  of  facts  in  relation  to  sales  or 
licenses  of  this  or  otber  similar  inventions  up- 
on which  to  found  their  opinions." 

In  tbis  finding  the  court  states  that  it  "finds 
tbe  ultimate  fact  tbat  five  per  cent  upon  tbe 
lowest  cost  of  manufacturing  tbe  musket  dur- 
io|:  tbe  period  covered  by  tbis  action"  was  a 
fair  and  reasonable  royalty.  It  gives  tbe  cost 
of  manufacturing  during  the  various  years, 
and,  in  addition,  to  the  matters  just  quoted, 
the  amount  paid  in  otber  cases  for  tbe  use  of 
other  devices  in  firearms.  It  also  gives  a  table 
of  rates  offered  by  the  fifty-six  different  paten- 
tees of  firearms  to  tbe  Hancock  board.  Now, 
it  may  be  tbat  the  finding  as  to  the.  reasonable 
royalty  is  something  of  the  nature  of  an  ar- 
bitrary determination,  and  it  is  true  that  the 
conrt  refers  to  tbe  various  matters  al)ove  in- 
dicated as  furnishing  the  basis  upon  which  it 
Teaches  tbis  conclusion,  yet  tbe  question  of  a 
reasonable  royalty  is  a  question  of  fact  to  be 
determined  by  tbe  Court  of  Claims,  and  its 
determination,  as  expressed  in  its  findings,  Is 
conclusive  upon  us,  unless  from  otber  find- 
ings it  is  apparent  that  there  was  error.  We 
are  not  satisfied  tbat  there  was  any  such  error. 
Tbe  question  is,  wbat,  under  the  circum- 
stances, was  a  reasonable  price  to  \)e  paid  by 
the  government?  It  does  not  appear  tbat  there 
was  any  customary  royalty,  or  tbat  anybody, 
other  than  the  government,  has  used  this  de- 
vice. It  is  fair  also  to  bear  in  mind  that  tbe 
particular  structure  which  the  government 
used  was  devised  by  one  of  its  own  employes. 
5741*and  while  the  difference  between  it  and 
theBerdan  device  is  slight,  and  Berdan  was  the 
prior  inventor,  yet  it  is  not  unreasonable  to 
take  into  consideration  tbis  slight  difference 
between  the   two  structures,   and   that  the 
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government  constantly  held  to  the  specific  de- 
vice invented  by  its  own  employe.  The  ques- 
tion is  not  whether,  from  tbe  otber  facts 
stated  in  tbe  findings,  we  should  bavu  reached 
the  same  conclusion  as  tbe  Court  of  Claims, 
but  whether,  from  such  other  facts,  we  can 
see  that  tbat  court  erred.  We  are  not  pre- 
pared so  to  hold. 

These  are  the  only  questions  presented  in 
this  record,  and,  finding  no  error  in  them, 
the  judgment  of  tbe  Court  of  Claims  is  af- 
firmed. 

Mr.  Jttstice  White  took  no  part  in  the  de- 
cision of  these  cases. 


THE  CORINNE  MILL,  CANAL  &  STOCK 
COMPANY,  Plff.   in  Err., 

V, 

WILLIAM  JOHNSON. 

(8ee  S.  C.  Reporter's  ed.  574-677.) 

Evidence  of  title — where  record  does  not  con- 
tain the  evidence— preeumption. 

L  Where  plaintiff  claims  tlUe  under  a  land  ffiani 
from  Conflrress  In  an  aid  of  a  railroad,  the  burden 
Is  on  him  to  him  to  show  not  only  that  the  land 
was  within  the  flreneral  limits  of  the  grant  but 
also  that  it  was  not  a  portion  of  the  lands  ex- 
cepted from  the  arrant. 

8.  Where  the  record  does  not  show  that  all  the  tes- 
timony received  on  the  trial  Is  preserved,  this 
court  cannot  assume  that  there  was  In  evideocea 
patent,  or  other  transfer  of  title  from  the  gov- 
ernment, or  evidence  removing  all  doubts  as  to 
the  exceptions. 

8.  The  presumptions  are  all  in  favor  of  the  rulings 
of  the  trial  court,  and  before  it  can  be  adjudged 
tbat  it  erred  in  instructing  that  the  plaintiff  had 
failed  In  Its  proof  of  title,  tbe  record  must  affir- 
matively show  that  the  title  was  In  fact  proved. 

[No.  216.] 

Argued  Jan,  SI,  1896.    Decided  March  4, 1896. 

IN  ERROR  to  tbe  Supreme  Conrt  of  tbe  Ter- 
ritory of  Utah,  to  review  a  judgment  of  tbat 
court,  aflSrming  the  judfrment  or  tbe  District 
Court  of  tbe  First  Judicial  District  of  Utah 
against  the  plaintiff.  The  Corinne  Mill,  Canal 
and  Stock  Company,  and  in  favor  of  tbe  de- 
fendant, William  Johnson,  in  an  action  for  the 
recovery  of  the  possession  of  certain  real  es> 
tate.  A  firmed. 
See  same  case  below,  7  Utah,  827. 


Statement  by  Mr.  Jtatiee  Brew< 
This  was  an  action  brought  bv  the  plaintiff 
in  error,  plaintiff  below,  in  the  district  Court 
of  tbe  First  Judicial  District  of  Utah  to  re- 
cover possession  of  certain  real  estate.  A  trial 
before  tbe  court  and  a  lury  resulted  in  a  ver- 
dict and  Judgment  for  defendant,  which  judg- 
ment was  on  appeal  affirmed  by  the  supreme 
court  of  tbe  territory.    7  Utah,  827. 

*The  cootcnlion  of  plaintiff  was  tbat  [575 
tbe  lands  were  within  tbe  grant  made  by  tbe 
Acts  of  Congress  of  July  1,  1862  (12  Stat,  at  L. 
489)  and  July  2,  1864  (18  Stat,  at  L.  866)  to  aid 
in  theconstructioD  of  a  railroad  from  the  Missoi^ 
ri  river  to  tbe  Pacific  ocean,  and  tbat  by  virtue 
of  tbe  admitted  completion  of  the  road  the  title 
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to  them  bad  passe  to  toe  Central  Pacific  Rall- 
Toad  Company,  under  whom  it  claimed.  The 
statement  on  motion  for  a  new  trial  and  appeal, 
sif^aed  by  the  trial  judge,  which  is  substantially 
the  equivalent  of  a  bill  of  exceptions,  does  not 
contain  any  patent  from  the  government  for 
the  lands,  nor  does  it  purport  to  contain  all 
the  testimonv  offered  on  the  triaL  The  trial 
court  in  its  instructions  to  the  Jury  expressed 
the  opinion  that  the  plaintiff  had  fdled  to 
prove  any  title,  bat,  while  expressing  such 
opinion,  submitted  to  them  the  question  of  the 
statute  of  limitations.  The  Tiews  of  the  su- 
preme court  of  the  territory  are  summed  up  in 
these  two  paragraphs: 

*'In  this  case  no  evidence  having  been  of- 
fered that  the  railroad  ever  obtained  a  patent 
for  the  lands  in  dispute,  nor  that  it  filed  its 
map  showing  its  line  as  definitely  located  with- 
in the  time  provided  by  the  law,  nor  any  proof 
as  to  the  time  when  said  railroad  was  completed, 
nor  that  the  lands  were  not  within  any  of  the 
exceptions  or  reservations  provided  in  the  stat- 
ute, we  think  plaintiff  failed  to  show  its  title, 
and  that  there  was  no  eiror  in  the  instruction 
given  by  the  court  to  the  Jury. 

"The  trial  court  submitted  to  the  Jury  the 
issue  of  the  statute  of  limitations  rais^  in  de- 
fendant's answer,  and  this  is  assigned  as  error, 
upon  the  ground  that  there  was  no  evidence 
tending  to  support  this  issue.  We  have  exam- 
ined the  evidence  contained  in  the  record,  and 
while  it  does  not  purport  to  contain  all  the  evi- 
dence in  the  case,  yet  from  the  evidence  set 
out  in  the  printed  transcript  we  think  no  error 
was  committed  in  this  respect,  and  the  judg- 
ment of  the  district  court  is  affirmed." 

Messn,  J.  K.  Wilson*  0.  W.  Bennett,  John 
A.  Marshall  and  IF.  M.  Bradley  for  plaintiff  in 
error. 

Mr.  O.  B.  Hallam  for  defendant  in  error. 

Mr.  Jvitiee'Bre'wer  delivered  the  opinion  of 
the  court: 

The  grant  to  the  railroad  company  was  not 
of  all  the  odd- numbered  sections  within  twenty 
•miles  of  its  line  of  definite  location,  but  of 
these  sections  subject  to  certain  exceptions. 
Proof  that  the  road  had  been  located  and  com- 
pleted and  that  the  tracts  claimed  were  odd- 
numbered  sections  within  the  twenty-mile  limit, 
was  not  sufficient  to  establish  title  in  the  com- 
pany. The  evidence  must  go  further,  and  the 
burden  was  on  the  plaintiff  to  show  that  they 
were  not  of  the  lands  excepted.  Maxwell 
Land  Grant  Co.  t.  Daweon,  151  U.  8.  586  [88: 
2791. 

liow  the  defect  in  this  record  which  is  fatal 
to  the  case  of  the  plaintiff  in  error  is  that  no- 
where is  it  shown  that  all  the  testimony  re- 
ceived on  the  trial  is  preserved.  Under  such 
circumstances  we  are  not  at  Uberty  to  assume 
that  there  was  in  evidence  a  patent,  or  other 
instrument  of  itself  working  a  transifer  of  the 
legal  title  from  the  government  to  the  railroad 
company,  or  eyidence  of  any  character  remov- 
ing all  doubt  as  to  the  matter  of  exceptions, 
nor,  on  the  other  hand,  that  there  was  not  tes- 
timony which  condusively  eetabliahed  the  ex- 
istence of  tome  one  or  more  of  those  excep- 
tions. 

Take  for  fflottration  the  qnettion  whether 
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these  were  mineral  lands.    The  grant  in  termfl 
excepted  such  lands  from  its  operation.  Tbrra 
was  no  evidence  of  any  adjudication  by  the 
Land  Department,  either  through  the  hmott  oC 
a  patent  or  otherwise,  that  they  were  non- min- 
eral lands.    Barden  y.  Northern  Poc.  B,  CS». 
154  U.  8.  288  [88:  992J.    While  there  was  am 
the  part  of  the  plaintiff  some  testimony  of  a 
general  character  tending  to  show  that  tba 
lands  were  grazinj^  lands,  and  that  no  mineral 
had  ever  been  discovered   in  them,  yd  for 
aught  that  appears,  Uiere  may  have  been  over- 
whelming evidence  that  mines  had  in  fact  been 
opened  and  worked  in  them,  or  that  there  bad 
been  an  express  adjudication  by  the  Land  De- 
partment that  they  weie  mineral  lands  and  ex- 
cepted from  the  grant.    And  so  of  other  excep- 
tions. 

*The  presumptions  are  all  in  favor  <rf  [57  T 
the  rulings  of  the  trial  court  And  before  it  can 
be  adjudged  that  it  erred  in  instructinr  thai 
the  plaintiff  had  fafled  in  its  proof  of  title.  tiK 
record  must  affirmativelv  show  that  the  titia 
was  in  fact  proved,  and  Oiat,  as  we  have  aeea, 
includes  proof  that  the  lands  were  not  witlda 
the  exceptions  named  in  the  statute. 

The  supreme  court  of  the  territory,  wbow 
judgment  we  are  reviewing,  did  not  err  in  re- 
fusing upon  such  a  record  to  disturb  the  dcda 
ion  of  the  trial  court  that  the  plaintiff  bad 
established  its  titieto  the  land. 

The  judgment  ie,  therrfore^  a| 


THB  PITTSBURG  &  SOUTHERN 
COAL  COMPANY,  Flff.  in  JSrr., 

«. 
JOHN   W.  BATES.   Sheriff  and  ev   _ 
Tax  CoUector  for  the  Parish  of  East  Battrn 
Rouge,  Louisiana. 

(See  8.  C  Reporter's  ed.  SH-Oki 

Taedngprodueii  of  other  etatee-Hiutp  ef 

or  tax  eolleetor— taxation  of  proper^  hrompkt 
from  Pennsylvania  to  Louisiana  for  putpoem 
of  sale, 

L  Goods  whloh  are  the  prodaot  of  other  ttatai  art 
not  free  from  taxation  to  the  state  to  whloh  thsf 
have  been  carried  for  use  or  sate. 

Note— ^  to  dUreU  taxes,  see  note  to  Scbolcr  v* 
Rew,  23:90. 

As  to  power  of  states  totaxJs^iMOtB  to  JMMmw, 
Brie  County  Ooroit.  lOt  lOtt. 

As  to  when  taxes  iOeaanyasssssed  tan  hsrseassrsi 
haek^  see  note  to  Brskine  v.  Van  Andale,  tl:  flL 

As  to  sale  of  lands  for  taxes:  strict  oompllimMMCh 
•Cotiite  necettory,  see  note  to  WUUams  v.  FsTtPtt 
4:M8. 

As  to  when  an  kiS^snetion  to  restrain  ttm  ooBiitfi 
of  a  tax  wut  he  granCed,  see  note  to  Dowa  v.  CU- 
oaffe,20:aS. 

As  to  tonnaQs  toae,  see  note  to  Inmaa  8&  OSb  f. 
Tinker,  U:  HI. 

ZVixatiofi  by  a  state,  wlbsa  It  iNfiffsrt  wift  t*f  yomr 
of  OoinQreastore(]^at4  eommsros:  Umrnss  for  4em$ 
ffHtftnTif*  state  laiOB!  amwIfrfiMil  Mflanat  f ml 

A  license  tax  imposed  by  a  oHy  ordlaanee  ai  s 
condition  of  oarrying  on  business  withlothtoltr 
by  sending  messages  between  points  In  tht«s» 
state«  other  than  messages  sent  tat  theUaHs* 
States  govemmeot^  tts  ofioers  or  ageaii;  li  aot 
anooostitutionalt  althoagh  Ike  ^'"^y*^  Is  ske 
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or  tez  oolleotor  should  aaseas  all 
foaod  within  his  jurisdiotloii,  heing 
ttan  for  the  purpose  of  remaining  till  used  o^ 
•aU,  and  cooatltutiDg  part  of  the  great  mass  of 
tto  ffeoeral  property  of  the  country,  provided 
•hnijs  that  tlie  asseesment  does  not  dlsorimlnate 
between  the  products  of  different  states. 
1  Piopeitji  which  stiU  belongs  to  the  original 
ovmis  in  Pennsylvania  but  wak  brought  from 
list  state  on  the  navigable  waters  of  the  United 
States  in  boats  and  barges  to  Louisiana  for  pur- 
poses of  sale,  is  subject  to  taxation  and  sale  in 
Louistona  as  any  other  property  of  the  citizens  of 
the  United  (States  is  subject  when  it  becomes  In- 
eorporated  into  the  bulk  of  the  property  of  the 
eoantry,  and  such  taxation  and  sale  is  not  a  reg- 
alstlon  or  restriction  upon  commerce  of  the 
stotes  and  does  not  violate  any  provision  of  the 
U.  &  Oottstitution. 

[No.  8.] 
Jffutd  Jan.  10, 11, 1896.    Decided  March  4, 

1895. 

rr  £RROR  to  the  Supreme  Court  of  the 
State  of  LouislaDa,  to  review  a  Judgment 
of  that  court  affirming  the  judgment  of  the 


Seventeenth  Judicial  District  Court  of  the 
Parish  of  East  Baton  Bouge,  Louisiana,  dis- 
solving an  injunction  and  decreeing  that  the 
defendant  proceed  to  collect  the  tax  on  certain 
cargoes  of  coal  on  board  vessels  moored  in  the 
Mississippi  river  above  the  city  of  Baton  Bouge, 
which  suit  was  commehced  by  tbe  Pittsburg 
&  Southern  Coal  Company,  a  corporation  of 
Pennsylvania,  against  John  W.  Bates,  sheriff 
and  tax  collector  for  said  parish  of  East  Baton 
Rouge,  for  an  injunction  to  restrain  said  Bates 
from  seizing  or  selling  the  vessels  and  coal  of 
said  company  in  order  to  pay  the  said  tax  due 
the  state  of  Louisiana,  which  bad  been  assessed 
against  said  company  on  its  movable  property. 
Affirmed. 

Statement  by  Mr.  JuetUe  IHeldt 
The  Pittsburg  &  Southern  CoaJ  Company,  a 
corporation  organized  under  the  laws  of  Penn- 
sylvania and  domiciled  in  tlie  city  of  Pittsburg, 
Pennsylvania,  and  a  citizen  of  that  state,  filed 
its  petition  in  the  Seventeenth  Judicial  District 
Court  of  the  Parish  of  East  Baton  Rouge. 
Louisiana,  alleging  that  the  petitioner  was  and 


engaged  in  interstate  business.   Postal  Teleg.Oable 
Od.  T.  Charieston,  153  U.  8.  e»  (88: 871). 

A  etty  cannot  tax  the  government  business  of  a 
Megiaph  company  acting  under  the  Act  of  Ck)n- 
iroi.  Charleston  v.  Postal  Teleg.  Gable  Oo.  (S.  0.) 
I E7.  ft  Corp.  L.  J.  128. 

1Weph<nie  messages  sent  to  other  states  constl- 
tmetaiterBtate  commerce,  which  are  not  subject  to 
itste  tazatfon.  Bs  Pennsylvania  Teleph.  Oo.  48 
II.J.Bq.9L 

A  tax  on  each  telegraph  message  under  state  au- 
thority Is  unconstitutional  so  far  as  it  touches 
Bwaages  between  states  or  those  sent  by  United 
States  officers  or  agents,  where  the  company  has 
■eeepted  the  Act  of  Congress  of  July  24, 1866,  Rev. 
Stst  11  aB63,  6068;  Western  U.  Teleg.  Oo.  v.  Texas, 
ttlU.S.4aO(28:1067). 

A  nunldpal  license  tax  on  messages  **to  and  from 
points  wtthtn  the  state,**  is  not  an  Interference 
*ttb  Interstate  commerce,  although  the  company 
h  engaged  In  business  over  poet-roads.  Moore  v. 
■■fnila,97  Ala.07a 

Attx  by  state  authority  on  the  gross  receipts  of 
t  telegraph  company.  Including  those  from  inter- 
Mtte  business,  does  not  constitute  a  regulation  of 
eoomeroe.  Western  U.  Teleg.  Oo.  v.  Bfayer,  28 
OUoBt. 921;  Western U. Teleg.  Oo.  v.  Oom.  110  Fa. 
<i(  Western  U.  Teleg.  Oo.  v.  State  Board  of  Assess- 
>wnt»  80  Ala.  278, 60  Am.  Bep.  09. 

Tliesune  was  held  in  respect  to  municipal  tax  on 
neh  leoeipts.  Western  U.  Teleg.  Co.  v.  Bichmond, 
•  Qratt,!. 

A  state  tax  on  gross  receipts  of  a  telegraph  com- 
WBT,  where  a  part  of  Its  business  is  interstate, 
hSD  ODconstitutional  Interference  with  interstate 
eottmeroe.  Ratterman  v.  Western  U.  Teleg.  Co.  127 
U.  8. 4a  (82: 228),  2  Inters.  Comrs.  Bep.  60;  Western 
V.1teleg.  Co.  V.  Pennsylvania,  128  U.  8. 80  (82:846), 
>  Intent  Oom.  Bep.  241,  reversing  110  Pa.  406;  West- 
ern \5.  Teleg.  Co.  v.  Seay,  182  U.  &  472  (82: 400),  2 
Inton  Com.  Bep.  726. 

A  iiata  tax  on  the  franchise  of  a  telegraph  oom- 
Puy  which  has  accepted  the  Act  of  Congress  of 
Mil  rofd,  as  an  attempt  to  tax  an  instrument  of 
••■wsl  government.  San  Francisco  v.  Western 
V-l^eleg.  Co.  17  L.  B.  A.  801, 96  OaL  140. 

^tix  \jj  each  town  or  ward  on  telegraph  Hues 
within  sncdi  district.  Including  the  easement  of  the 
ei»q)tDy  in  the  land  occupied  by  Its  poles  and  ap- 
^*<itiia,  is  not  an  unconstitutional  regulation  of 
•pmaeroe.  PeopleT.I>olan,]a  UB.  A.261,126N. 
f 'Ml 

U«  V.  s. 


A  telegraph  company  operating  its  lines  under 
authority  of  the  Act  of  Congress  is  not  exempt 
from  the  ordinary  burdens  of  taxation  In  a  state 
where  its  line  runs.  Atty.  Ghsn.  of  Mass.  v.  Western 
U.  Teleg.  Co.  141 U.  8. 40  (85: 628). 

A  telephone  company  incorporated  In  another 
state  is  not  taxable  on  its  gross  earnings  or  capital 
stock  merely  because  it  has  leased  apparatus  to  a 
domestic  corporation,  with  the  reservation  of  the 
right  to  take  and  operate  the  line  in  case  of  a 
certain  breach  of  contract.  People  v.  American 
Bell  Teleph.  Oo.  117  N.  Y.  241;  Ooul  v.  American 
Bell  Teleph.  Oo.  128  Pa.  217. 

A  municipal  corporation  being  chargeable  with 
the  duty  of  supervising,  constructing  and  mainten- 
ance of  electric  lines  within  its  streets  and  publio 
places  in  order  to  prevent  danger  to  the  people  from 
their  defective  condition,  may  Impose  upon  such 
electric  lines  a  reasonable  charge  to  pay  for  such 
supervision.  Philadelphia  v.  Postal  Teleg.  Cable 
Co.  67  Hun,  8L 

A  charge  of  one  dollar  per  annum  for  each  pole 
was  held  not  to  be  unreasonable  in  Chester  v.  West- 
em  U.  Teleg.  Co.  154  Pa.  464;  AUentown  v.  Western 
U.  Teleg.  Oo.  148  Fa.  117. 

A  charge  of  $5  per  pole  for  the  privilege  of  using 
streets,  alleys  and  publio  places  of  the  city  of  8t> 
Louis  being  graduated  by  the  amount  of  use  Is  not 
a  privilege  or  license  tax,  but  valid.  St.  Louis  v. 
Western  U.  Teleg.  Co.  148  d.  8. 02  (37: 880). 

A  tax  by  the  state  of  one  dollar  for  each  mile  of 
the  first  line  of  wire  within  the  state  and  fifty  cents 
per  mile  for  each  additional  wire,  with  a  penalty 
of  $500  imposed  on  any  agent  of  the  company  for 
failure  to  pay  the  tax  is  unconstitutional  as  an  at- 
tempted regulation  of  commerce.  Oom.  v.  Smith. 
92Ky.88. 

A  penal  statute  requiring  delivery  of  a  message 
within  a  reasonable  time  is  not  a  violation  of  the  in- 
terstate commerce  law,  although  the  message  was 
sent  from  another  state.  Western  U.  Teleg.  Co.  v. 
James,  90  GkL  254. 

And  In  Indiana  the  state  courts  held  that  such  a 
penal  statute  did  apply  to  a  message  sent  from  that 
state  to  a  point  in  another  state  because  the  con- 
tract was  made  within  the  state  even  if  the  default 
in  delivery  or  mistake  of  the  company  was  made  in 
another  state.  Western  U.  Teleg.  Co.  v.  Hamilton, 
50  Ind.  181;  Western  U.  Teleg.  Co.  v.  Pendleton,  96 
Ind.  12, 48  Am.  Rep.  602;  Western  U.  Teleg.  Co. 
V.  Ferris,  108  Ind.  O;  Western  IT.  Taleg.  Co.  v. 
Llndley,  68  Ind.  87L 

6W 


577, 578 


SUPBBME  COUBT  OF  THB  UHITBD  STATBiL 


Oct.f 


had  been  for  some  timeeogaged  in  the  business 
of  buying  and  selling  coal  from  the  mines  in 
Pennsylvania  upon  the  Mississippi  river  and 
other  navigable  rivers  of  the  country. 

That  it  was  the  owner  of  a  large  number  of 
ressels  and  barges  which  it  had  bought  with 
578]cargoes  of  coal,  and  *was  therewith  en- 
gaged in  trade,  commerce,  and  navigation 
upon  the  Mississippi  river  and  other  navigable 
rivers  of  the  United  States; 

That  in  the  course  of  the  trips  and  voyages 
of  its  vessels  and  barges  down  the  Mississippi 
river,  it  was  often  convenient,  advantageous, 
or  necessary  that  the  vessels  should  be  stopped 
and  moored  atdifferent  places  or  landings  on  the 
Mississippi  river,  for  different  periods  of  time, 
in  the  states  of  Tennessee,  Mississippi,  Ar- 
kansas, and  Louisiana  pending  the  arrange- 
meots  being  made  by  its  officers  and  agents  for 
the  reception  and  disposition  of  the  cargoes  of 
the  vessels: 

That  duriog  the  current  year  it  bad  sent 
down  the  Mississippi  river  a  large  number  of 


vessels,  the  proper^  of  the  petitioner,  tompplj 
the  trade  of  Louisiana  along  the  Miiwiasippl  and 
its  navigable  tributaries,  which  vessds  and 
cargoes  of  coal  were  consigned  to  8cbnetdmii, 
the  agent  of  the  petitioner  In  New  Orleans; 

That  the  agent,  Mr.  Schneidau,  not  having 
yet  made  the  nec^sary  arrangements  to  receive 
and  dispose  of  the  cargoes  of  the  vessels  at  New 
Orleans  or  elsewhere,  the  vessels,  being  aboat 
one  hundred  in  number,  were  stopped  and 
moored  in  the  Mississippi  river  at  a  convenient 
mooring  place  about  nine  miles  above  the  port 
of  Baton  Rouge,  where  they  awaited  the  orders 
of  petitioner's  agent,  to  be  thence  navigated  to 
such  place  or  places  as  he  might  deem  con- 
venient or  advantageous  to  the  trade  in  which 
petitioner  was  engaged,  and  the  vessels  and  the 
cargoes  of  coal  therein  were  still  the  property 
of  the  petitioner; 

That  one  J.  W.  Bates,  who  was  the  sheriff 
and  ex  offdo  tax  collector  of  the  parish  of  East 
Baton  Kouge,  had  notified  the  petitioner 
through  said  Schneidau,  its  agent,  that  it  was 


A  franchise  tax  on  the  capital  of  an  interstate 
telegraph  company  employed  within  the  state  is 
not  an  unconstitutional  interfbrenoe  with  inter- 
state commerce.  People  v.  Campbell,  70  flun, 
607. 

No  lioense  fee  can  be  demanded  by  a  municipal 
eorpoi-ation  as  a  condition  of  doln^  business  by  a 
foreifirnteleinraphcompanyactinflr  under  the  Act 
of  CoDflrresB.  Bradford  v.  Postal  Tele?.  Co.  (Pa.)  11 
Ry.  &  Corp.  L.  J.  64;  Leloup  v.  Mobile,  127  U.  8.  640 
(82: 81>,  2  Inters,  (^m.  Rep.  184,  reversing  Mobile  v. 
Leloup,  76  Ala.  401. 

But  for  purely  private  business  between  points  in 
the  same  state  a  lioense  tax  imposed  on  such  a  com- 
pany is  not  unconstitutional,  even  if  it  is  also  en- 
gaged  In  ioterstate  business  which  cannot  be  pre- 
vented or  burdened  by  state  authorities.  Postal 
Teleg.  Cable  Co.  v.  C:!harleston,  15317.  8. 69?  (S8: 871). 

For  business  done  by  government  officers  and 
ageifts  by  a  telegraph  company,  under  the  Act  of 
(ingress,  no  license  fee  or  burden  can  be  imposed. 
Charleston  v.  Postal  Teleg.  Cable  Co.  (8.  a)9  Ry.  ft 
Corp.  L.  J.  129. 

A  privllige  tax  imposed  on  a  foreign  express 
eompany  engaged  in  interstate  transportation  is 
invalid  as  to  such  business  but  valid  as  to  business 
performed  exclusively  within  the  state.  United 
States  Exp.  Co.  v.  Hemmingway,  99  Fed.  Rep.  60. 

No  lioense  tax  can  be  imposed  by  a  state  on  an 
express  company  of  another  state  engaged  in  in- 
terstate transportation  so  far  as  that  business  is 
concerned,  but  it  Is  otherwise  as  to  merely  local 
business  within  the  state.  WeDs,  Fargo  k  Go.  v. 
Northern  Pac.  R.  Co.  28  Fed.  Rep.  409. 

A  tax  upon  a  foreign  railroad  corporation  for  the 
privilege  of  keeping  in  the  state  an  office  for  the 
use  of  its  ofBcers,  stockholders  agents,  and  em- 
ployes is  unconstitutional  as  a  tax  upon  commerce, 
where  its  railroad  is  a  link  in  a  through  line  of  in- 
terstate transportation.  Norfolk  ft  W.  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114  (84: 894),  8  Inters.  Com. 
Rep.  178,  reversing  114  Pa.  256:  Mc(}ali  v.  California, 
186  U.  a  104  (84: 891),  8  Inters.  Com.  Rep.  18L 

A  state  tax  on  peddicfs  who  carry  goods  and  de- 
liver them  when  they  sell  them  Is  not  uncon- 
stitutional as  a  regulation  of  interstate  commerce 
if  no  discrimination  is  made  against  persons  or 
property  of  other  states.  Howe  Mach,  (3o.  v.  Cage, 
100 U.S. 676 (25:  754):  Re  Wilson.  12  L.  R.  A.  624,8 
Maokev,  841:  State  v.  Bmert.  8  Inter».(^m.  Rep.587. 
11 L.  K.  A.  219, 106  Mo.  241;  Com.  v.  Gtardncr,  7  L.  R. 
A.  606, 183  Pa.  284. 

But  a  sale  by  the  sample  of  groods  not  yet  brought 
into  the  state  and  owned  by  a  nonresident  cannot 
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l>e  subject  to  a  state  tax  or  liceose  fee  ■■  tkat 
would  constitute  a  regulation  of  interstate 
meroe.  Robbins  v.  Shelby  County  Taxtog 
U.  8.  480  (80: 696),  1  Inters.  Com.  Rep.  45;  Cofsoo  v. 
Maryland,  120 U.S. 502  (80:680),  1  Inteit.  Com.  Bcpc 
60;  Asher  v.Texas,  128  U.  8. 180  i8S:  860),  2  IntetaOom. 
Rep.  241^  reversing  Ex  parte  Asher,  28  Tex.  App^ 
665, 50  Am.  Rep.  783;  Stoutenburgb  v.  Hennldu  29 
d.  8. 141  (82: 687);  Ex  parU  Murray,  t  Inten. 
Rep.  574, 98  Ala.  78;  McLaughlin  v.  Sooth 
10  L.  R.  A.  857, 126  Ind.  471;  State  r.  Agea,  2  loten. 
Com.  Rep.  21, 88  Ala.  110:  State  ▼.  Bracoo,  101  K.  C 
849;  Fort  Scott  v.  Pelton.  89  Kan.  TBI;  Ex  pmrU 
StocJrton.  83  Fed.  Rep.  95:  Ferraris  v.  Kyle.  S  Nev. 
485;  Simmons  Hardware  Co.  v.  MoGuire,  W  Lt. 
Ann.  848. 

An  ordinance  requiring  a  lioense  tax  from  ped* 
dlereand  declaring  that  all  persons  selling  tnm 
bouse  to  house  by  retail  from  samples  or  otberwiw 
shall  be  deemed  peddlen  Is  void  as  a  regulatkw 
of  commerce  so  far  as  it  relates  to  sakt  hf  lei*- 
dents  of  other  states.  Re  Klmmel,  t  Intena  Coa. 
Rep.  114, 41  Fed.  Rep.  775. 

One  bringing  goods  Into  a  state  tor  the  pnipo« 
of  peddling  them  Is  subject  to  a  stete  stetnto  in- 
quiring a  lioense  for  peddling.  Rath  v.  Ikrtej,  ■ 
Ky.844. 

A  stete  tax  on  a  stove  range  agent  selltag  gnois 
which  are  within  the  stete  is  not  a  regolatioa  oC  ^ 
terstete  oommeroe.  Hynes  v.  Brigga,  H  Fed. 
468. 

An  oooupation  tax  required  from  every 
or  firm  who  peddles  docks  Is  not  a  regolatloaot 
com  meroe.    Mix  parte  Butin,  0  Tex.  App.  80L 

An  ordinance  imposing  a  tax  upon  UiH>w 
merchants  vending  merchandise  other  tham  tfc« 
manufactures  of  the  stete  Is  an  nnooosCitadoatl 
regulation  of  Interetete  oommeroe.  Jta 
Thomas,  71  CaL  804. 

A  stete  statute  requiring  a  Uoenee  of  a 
peddling  tea  which  Is  the  growth  o(  a  lotcif  s 
country  Is  unconsUtutlonaL  State  ▼•  Pntt  1 
Inteis.  Com.  Rep.  299, 59  Vu  600. 

A  state  tax  on  peddlere  of  sewing  merhlnM  t> 
not  unconstitutional  if  It  applies  alike  te  tbo* 
manufactured  in  the  stete  and  out  of  ft.  Bov* 
Mach.  Co.  V.  Oage,  100  U.  8. 676(25: 754)  Singer  Mil. 
Co.  ▼.  Wright,  88  Fed.  Rep.  12L 

A  stete  stetute  reguiring  a  lioense  frosi  every 
peddler  or  itinerant  trader  by  sample  or  ocberviH 
unless  he  is  a  disabled  soldier  of  tlie  state,  liuseoe- 
stitu tional  as  a  regulation  of  commeroe.  WroofM 
Iron  Range  Co.  v.  Johnson,  8  Inten.  Oocs.  fispw  ML 
8L.R.A.273.MGa.75i. 
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iodebtod  for  state  taxes  for  the  year  1887  on 
monble  property  (as  stock  on  hand)  belon^ln^ 
to  the  petitioner,  as  per  the  assessment  rolls  and 
ilite  and  parish  books  of  1887,  in  the  sum  of 
tweiTe  hundred  dollars  ($1200)  and  threat- 
ened, nnleas  the  amount  was  paid  within  three 
diys,  to  seize,  advertise,  and  sell  movable 
property  of  the  petitioner  sufiQcient  to  pay  the 
deUt: 

ft79]  *And  the  petitioner  was  informed  and 
bdieVed,  and  so  averred,  that  by  the  movable 
property  referred  to,  and  designated  as  "stock 
io  tTMie,"  was  intended  to  describe  the  cargoes 
of  coal  on  board  the  vessels  of  the  petitioner 
wbidi  were  moored  in  the  Mississippi  river 
about  nine  miles  above  the  city  of  Baton  Elouge. 

That  the  tax  claimed  by  Bates,  sheriff  and 
a  ofkio  tax  collector  of  the  parish  of  East 
Baton  Bouge,  was  not  due  or  owing  by  peti- 
tk)oer  or  by  the  cargoes  of  the  vessels,  and  the 
pretended  assessment  and  tax  claimed  there- 
ander  were  illegal,  unconstitutional,  null,  and 
▼Old,  for  the  following  reasons: 

1.  That  the  pretended  assessment,  under 
which  the  tax  was  claimed,  was  vague,  indeti- 
nite,  erroneous,  and  Informal,  and  not  such  as 
was  required  by  the  laws  of  Louisiana; 

9.  That  the  coal  formed  the  cargoes  of  ves- 
ads  owned  in  Pittsburg,  Pennsylvania,  and 
engaged  in  trade  and  commerce  between  dif- 
ferent states;  was  still  upon  the  vessels  upon 
the  navigable  waters  of  the  United  States:  had 
nerer  been  landed  in  the  parish  of  East  Baton 
Rouge  or  the  state  of  Louisiana;  had  never 
been  mixed  or  commingled  with  the  mass  of 
the  movable  property  in  that  state,  and  never 
ceased  to  be  the  property  of  the  petitioner; 

8.  That  petitioner  was  not  carrying  on  any 
bosioess  in  the  parish  of  East  Baton  Rouge; 
bad  no  agent  there;  and  the  coal  was  not  stock 
io  trade  on  hand,  but  formed  the  cargoes  of 
vessels  employed  in  interstate  commerce,  and 
Mog  temporarily  off  the  shore  of  East  Baton 
Rouge,  in  the  Mississippi  river,  from  whence 
they  would  proceed  at  proper  and  convenient 
times  to  places  of  final  destination; 

4.  That  the  tax  was  in  violation  of  article 
one,  section  eight,  clause  three  of  the  Consti- 
tation  of  the  United  States— the  clause  which 
provides  that  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations  and 
amongthe  several  states; 

5.  That  it  was  in  violation  of  article  one, 
section  ten,  clause  two  of  the  Constitution— the 
clause  which  provides  that  no  state  shall,  with- 
out consent  of  Congress,  lay  any  imposts  of 
duties  except  what  may  be  absolutely  neoes- 
sarv  for  executing  the  inspection  laws; 

580]  *6.  That  it  was  in  violation  of  article 
fbQr,8ection  two,  clause  one  of  the  Constitution 
—the  danse  which  provides  that  the  citizens  in 
each  state  shall  be  entitled  to  all  the  privileges 
tod  immunities  of  citizens  in  the  several  states; 

7.  That  It  was  in  violation  of  article  one, 
section  nine,  clause  five  of  the  Constitution— 
the  clause  which  declares  that  no  tax  or  duty 
diall  he  laid  on  articlea  exported  from  any 
state. 

The  petitioner  represented  that  notwith- 
sUndiog  the  illegality,  nullity,  and  unconsti- 
tutiooatity  of  the  assessment  and  tax,  for  the 
reasoDs  given,  and  numerous  other  reasons, 
that  J.  w.  Bates,  sheriff  and  ex  offleio  tax  col- 
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lector  of  the  parish  of  East  Baton  Rouce.  had 
threatened  aod  intended  and  would,  uuless  re- 
strained by  an  injunction,  seize,  advertise,  and 
sell  the  vessels  of  t  iic  pet  itiooer  and  their  cargoes 
of  coal  or  some  part  thereof,  io  order  to  pay 
the  illegal  tax;  which  action  of  Bates,  if  per- 
mitted, would  injure  the  petitioner  in  a  sum 
exceeding  six  thousand  dollars,  and  cause  it 
irreparable  injury.. 

Whereupon  the  petitioner  praved  that  a  writ 
of  injunction  to  restrain  Bates  from  thus  seiz- 
ing, advertising,  or  selling  the  vessels  and  coal 
of  the  petitioner  lying  in  the  Mississippi  river, 
and  hereinbefore  fully  described,  in  order  to 
pay  any  tax  of  1887,  and  from  in  any  manner 
interfering  with  the  property  under  color  of 
enforcing  the  alleged  tax. 

The  petition  was  signed  by  the  attorneys  of 
petitioner,  and  verified  by  one  of  them. 

A  writ  was  accordingly  issued  restraining 
Bates,  the  sheriff  and  ex  offleio  tax  collector, 
from  seizing  or  advertising  the  vessels  and  coal 
of  the  petitioner  for  the  alleged  tax. 

The  sheriff  and  tax  collector  appeared  in 
answer  to  the  petition  and  denied  its  allega- 
tions; admitting,  however,  that  in  his  capacity 
as  tax  collector  he  had  caused  the  demand  to 
be  served  upon  the  agent  of  the  petitioner,  and 
it  was  his  intention,  unless  restrained  by  order 
of  the  court,  to  seize  and  sell  the  property. 

And  he  averred  that  the  coal  was  personal, 
taxable  property,  belonging  to  the  Pittsburgh 
Southern  Coal  Company  as  "stock  in  trade,** 
situated  in  the  parish  of  East  *Baton  [581 
Rou^,  and  owed  the  state  tax  to  the  state  of 
Louisiana,  and  was  legally  assessed  according 
to  the  laws  of  the  state. 

On  the  trial  it  was  admitted  that  the  prop- 
erty on  which  the  demand  was  made  was  on 
the  Mississippi  river,  in  boats  of  the  plaintiff 
in  injunction,  which  were  moored  to  the  shores, 
the  boats  being  known  as  coal  boats,  and  that 
the  coal  was  brought  down  in  them  from  mines 
in  Pennsylvania,  on  the  navigable  streams  lead- 
ing therefrom. 

Mr.  Schneidau,  the  agent  of  the  company, 
testified  that  the  company  was  taxed  at  ritts- 
burg;.  that  some  of  the  coal  moored  at  Nat- 
chez was  sold  there  and  some  at  other  i)oints 
below;  that  the  company  sold  its  coal  in  differ- 
ent states;  that  East  Baton  Rouge  was  not 
the  final  destination  of  the  coal  stopped  there, 
but  that  some  of  it  was  there  sold;  that  he  had 
been  the  agent  of  the  companv  since  Decem- 
ber, 1886;  tnat  during  the  whole  of  that  time 
the  company  had  kept  a  fleet  of  canal  boats  up 
the  river  in  this  parish— on  an  average  of  about 
fifty  boats — averaging  about  one  hundred  or 
more  boats  and  barges;  that  coal  was  sold  at 
different  times  by  the  companv  along  the  river, 
but  that  all  was  sold  within  the  state  of  Loui- 
siana. 

It  was  admitted  that  the  assessor  made  the 
assessment  in  due  form  of  law,  and  that  the 

Sropcrty,  consisting  of  their  vessels  and  coal, 
ad  been  assessed  at  $200,000. 
The  defendant,  at  the  hearing  of  the  case, 
moved  that  the  injunction  be  di^lved  and  the 
suit  be  dismissed  with  costs. 

And  it  was  contended  that  the  cargoes  of  ves- 
sels owned  in  Pittsburg,  Pennsylvania,  and  en- 
pnped  in  trade  and  commerce  between  different 
states,  were  still  upon  the  vessels  upon  the 
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naTigable  waters  of  the  United  States,  had 
serer  been  landed  in  that  parish  or  In  the  state 
of  Louisiana,  had  never  been  mixed  or  com- 
mingled with  the  mass  of  movable  property  of 
tlie  state,  and  had  never  ceased  to  be  the  peti- 
tioner's property;  that  it  carried  on  no  busi- 
ness in  the  parish  of  East  Baton  Bouge,  had  no 
agent  there,  and  that  the  coal  was  not  stock  on 
hand  in  trade,  but  formed  the  cargoes  of  ves- 
sels employed  in  commerce  and  then  Iving  tem- 
582]porarily  off  *the  shore  of  Baton  )U>uge  on 
the  Mississippi,  whence  it  would  be  sent  to  its 
final  destination,  and  that  the  tax  violated  arti- 
cle one,  section  ekrht,  clause  three  of  the  Con- 
stitution of  the  United  States — the  power  of 
Congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states—and  arti- 
cle one,  section  ten,  clause  two  of  the  Consti- 
tution, which  declares  that  no  state  shall,  with- 
out the  consent  of  Congress',  lay  any  imposts 
or  duties  on  imports  or  exports,  and  that  it  was 
in  violation  of  article  four,  section  two,  clause 
one  of  the  Constitution— the  article  which  pro- 
vides that  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
of  the  several  states— and  of  article  one,  sec- 
tion nine,  clause  five  of  the  Constitution,  which 
provides  that  no  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  state. 

On  the  24th  of  January,  188S,  the  court  of 
the  Seventeenth  Judicial  Uistrictof  East  Baton 
Bouge  gave  Judgment  dissolviog  the  injunc- 
tion In  the  case,  and  decreeing  that  the  suit  be 
dismissed  at  plaintiff's  cost,  and  that  the  de- 
fendant proceed  to  collect  the  tax. 

From  this  Judgment  the  Pittsburg  &  South- 
em  Coal  Company  appealed  to  the  supreme 
court  of  the  state. 

On  the  5th  of  March,  1888,  that  court  af- 
firmed the  Judgment  of  the  Seventeenth  Judi- 
cial Court  of  iSast  Baton  Bouge. 

From  this  Judgment  of  afBrmance  the  case 
was  brought  to  the  Supreme  Court  of  the 
United  States  by  the  plaintiff  in  the  original 
suit  on  writ  of  error. 

Messrs,  W.  S.  Benediet»  George  A* 
King  and  Charles  W.  Earner,  for  plaintiff  in 
error: 

The  court  erred  in  sustaining  the  assessment 
and  levy  of  said  tax,  because  the  same  is  in 
conflict  with  article  1,  §  8,  par.  8  of  the  Con- 
stitution of  the  United  States,  which  provides 
that  Congress  shal'  have  power  *'to  regulate 
commerce  with  foreign  nations  and  among  the 
•everal  states  and  in  conflict  with  the  provision 
of  the  Constitution  as  to  imposts  or  duties  on 
imports  and  exports;  and  with  the  Act  of  Con- 
greiBS  admitting  Louisiana  into  the  Union. 

Braton  v.  Houston,  114  U.  S.  822  (29:  257), 
in  which  a  tax  imposed  under  similar,  if  not  in 
all  respects  identical,  circumstances  was  sus- 
tained, can  no  longer  be  regarded  as  the  law 
of  this  court  in  the  light  .of  other  decisions. 

Leisy  v.  Hardin,  185  U.  B.  100  (84: 128),  8 
Inters.  Com.  Bep.  86;  Brown  v.  Maryland^  25 
U.  S.  12  Wheat.  419  (6:  678):  Almy  v.  Cali- 
fomia,  65  U.  8.  24  How.  169  (16:  644):  Lo¥i  v. 
Austin,  80  U.  8.  18  Wall.  29  (20:  517);  Bow 
man  v.  CMeapo  dN.W.B.  Ch.  125  U.  8.  507 

21:714),  1  Inters.    Com.  Bep.  828:  Lvngy. 
iehigan,  185  U.  8.   161  (84: 150).  8  Inters. 
Com.  Bep.  148;  Leiaup  v.  MMle,  127  U.  & 
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640  (82:  811),  2  Inters.  Cool  Bep.  184;  Bai 

V.  Chicago  dbN.W,  B,  Co.  125  0.  a  465  (SI: 

700),  1  loters.  Com.  Bep.  828. 

Messrs,  M*  J.  Cwnningham,  Atty.  Qen.  of 
Louisiana,  and  George  Qr»j't  for  defendaai 
in  error: 

Property  not  in  transit,  but  on  consicoment 
for  sale  in  Louisiana,  and  mingled  inth  the 
mass  of  property  of  the  state,  is  taxalde  m  mil 
other  property. 

The  terms  "exports*  and  "imports*  in  the 
constitutional  provision  invoked,  have  refer- 
ence to  goods  brought  from  and  carried  to 
foreign  countries  alone,  and  not  to  goods  car- 
ried from  one  state  to  another. 

Brown  v.  Houston,  88  La.  Ann.  848.  114  U. 
S.  622  (29:  257). 

The  taxation  in  question  does  not  in  any  way 
infringe  upon  the  constitutional  provision  re- 
lating to  the  reirulation  of  commerce.  "A  tax 
on  property  that  may  be  the  subject  of  com- 
merce under  congressional  regulations.  Is  not  a 
tax  on  commerce.  Neither  is  a  tax  on  property 
which  has  been  the  subject  of  such  commerce, 
where  it  is  taxed  only  as  propert^r.  and  in  oom- 
mon  with  all  other  property  within  the  state." 

Brown  v.  Houston,  88  LL  Ann.  845. 

The  word  "imports"  as  used  in  the  Consti- 
tution, has  been  repeatedly  construed  to  apply 
not  to  property  brought  or  imported  from 
other  states  of  the  Union,  but  solely  to  importi 
from  foreign  countries. 

Woodruff  V.  Par/tarn,  75  U.  8.  8  Wall.  128 
(19:  882);  Brown  w.  Houston,  114  U.  a  622(29: 
253}. 

The  property  in  question  Is  not  temporsiHy 
within  the  state  and  Parish.  The  coal  is  taxed 
in  common,  with  all  other  property  found 
within  the  state,  and  not  to  tax  it,  simply  be- 
cause the  owners  live  in  another  state,  would 
be  a  very  unjust  discrimination  agaJnst  tbt 
citizens  of  this  state. 

The  law  and  the  facts  presented  in  thto  cms 
are  almost  identical  wiih  those  of  the  case  of 
Brown  v.  Houston,  decided  by  the  topreoM 
court  of  Louisiana  in  88  La.  Ann.  848.  and  sot- 
tained  by  this  court,  in  114  U.  8.  622  (29:  257). 
Woodruff  V.  Parham,  supra;  Hinson  v. 
Lott,  75  U.  8.  8  Wall.  148(19:  887);  1F«f«0av. 
MissouH,  91  U.  8.  275  (28:  847);  WaMng  v. 
Michigan,  116  U.  8,  446  (29:  691)l 

Mr.  Justice  Field  delivered  the  epinloa  of 
the  court: 

The  plaintiff  oompanv  In  this  court  objects 
to  the  Judgment  of  the  supreme  court  of 
Louisiana  dissolvinff  the  injunction  in  the  orig- 
inal suit  which  inhibited  the  sUte  tax  ooQector 
from  selling  coal  lying  in  boata  on  the  MIssii- 
sippi  river  to  pay  taxes  alleged  to  be  due  ta 
the  state  thereon,  and  directing  that  the  de- 
fendant proceed  to  collect  the  tax. 

It  is  contended  that  the  law  under  wbick 
the  sheriff  and  tax  collector  assumed  to  set 
exempted  the  coal  from  taxation  as  proper^ 
in  process  of  transportation  and  not  on  ooe- 
signment  for  sale.  Such  would  seem  to  be 
the  direct  declaration  of  the  law  of  LouisiaDa. 
And  independently  of  that  direction  sock 
would  seem  to  be  the  inaport  of  the  dediioo  of 
this  court  in  Brown  v.  Houston,  114  0.  8. 6tt 
[29:  2571.  That  case  resembles,  in  hnpoitaot 
leaturei,  the  present  one.    It  was  brought  by 
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the  pUiotiif  in  error  in  the  civil  district  court 
for  the  parish  of  Orleans  in  the  state  of  Louis- 
itaa  in  December,  1880,  to  enjoin  the  state  tax 
collector  from  seizing  and  selling  a  certain  lot 
of  coal  belonginjc  to  the  plaintiff  situated  in 
New  Orleans.  They  alleged  that  they  were 
residents  and  did  business  in  Pittsburs;.  Penn- 
STlrania;  that  the  state  tax  collector  had  offl- 
cully  notified  their  agents  that  they  were  in- 
debted to  the  state  of  Louisiana  in  the  sum  of 
three  hundred  and  fifty-two  dollars  and  eighty 
ceots,  state  tax  for  the  year  1880,  upon  a  cer- 
5S5]tain  lot  of  Pittsburg  coal  assessed  *as  their 
property  and  valued  at  fifty-eight  thousand  and 
eight  hundred  dollars;  that  they  were  de- 
fioqueot  for  the  tax  to  the  tax  collector,  who 
was  about  to  seise,  advertise,  and  sell  the  coal 
to  pay  the  tax. 

They  alleeed  that  they  were  not  indebted  to 
the  state  or  Louisiana  for  the  tax,  and  that 
tbey  were  the  sole  owners  of  the  coal  and  were 
not  liable  for  any  tax  thereon,  having  paid  all 
ttxes  legally  due  for  the  year  1880  on  the  coal 
io  Pennsylvania,  and  that  the  coal  was  simply 
under  the  care  of  their  agents.  Brown  and 
Jones,  in  New  Orleans,  for  sale. 

Tbey  further  alleged  that  the  coal  was  mined 
fai  Pennsylvania  ana  was  from  that  state  im- 
ported into  the  state  of  Louisiana,  as  their 
property,  and  was  then  and  had  always  re- 
mained in  its  ori^'nal  condition,  and  never  had 
become  mixed  or  incorporated  with  other  prop- 
erty in  that  state.  That  when  the  assessment 
WIS  made  the  coal  was  afloat  on  the  Mississippi 
rirer,  in  the  parish  of  Orleans,  in  the  original 
condition  in  which  it  was  exported  from  Penn- 
syWania,  and  that  the  agents  notified  the  board 
of  assessors  of  the  parish  that  the  coal  did  not 
belong  to  them,  but  to  the  plaintiffs,  and  was 
beld  as  stated,  and  was  not  subject  to  taxation; 
and  they  protested  against  the  assessment  for 
that  purpose. 

The  tax  collector  notified  the  agents  of  the 
plaintiffs  that  in  conformity  with  provisions 
of  the  law  of  1880  the  state  tax  assessed  to  them 
on  movable  property  in  the  parish,  which 
amounted  to  the  sum  of  three  hundred  and 
fifty-two  dollars  and  eigh^  cents,  fell  due  and 
should  have  been  paid  oefore  the  first  day  of 
the  current  month;  that  they  had  become  de- 
linquent for  the  tax  on  the  first  day  of  Decem- 
ber, and  that  after  the  expiration  of  twenty 
days,  he,  as  tax  collector,  would  advertise  for 
■ale  the  movable  property  upon  which  taxes 
were  due,  in  the  manner  provided  by  law  for 
jodicial  sales,  when  he  would  sell  such  portion 
of  the  property  for  cash,  and  without  appraise- 
ment, as  they  should  point  out  and  deliver  to 
him,  and  in  case  they  did  not  point  out  and 
deliver  to  him  suflOicient  property,  that  he 
would  sell,  witlM>ut  appraisement,  the  least 
quantity  of  the  movable  property  which  any 
bidder  would  buy  for  the  amount  of  the  taxes 


5861  *The  defendant  answered  with  a  gen- 
eral denial,  admitting  the  assessment  of  the 
taxes  and  his  intention  to  sell  the  property  for 
inpayment 

Witnesses  were  produced  to  sustain  the  alle- 
latioDs  of  the  petition. 

One  of  the  witnesses  testified  that  he  was 
the  jeneral  agent  and  manager  of  the  business 
of  Srown  &  Jones,  of  New  Orleans,  and  that 
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when  the  assessment  complained  of  was  made 
the  firm  had  paid  the  state  taxes  due  upon 
their  capital  atock  and  had  paid  state  and  city 
licenses  to  do  business  for  that  year.  That  at 
the  time  of  assessment  of  the  tax  the  coal 
upon  which  it  was  levied  was  in  the  hands  of 
Brown  &  Jones,  as  agents  of  the  plaintiffs, 
for  sale,  having  just  arrived  from  Pittsburg, 
Pennsylvania,  by  flatboats,  and  was  in  the 
boats  in  which  it  had  arrived  and  afioat  on  the 
Mississippi  river.  That  it  was  held  by  Brown 
&  Jones  to  be  sold  for  the  account  of  plain- 
tiffs by  the  boat  load,  and  that  since  that  time 
more  than  one  half  of  it  had  been  exported 
from  the  country  on  forei^  steamships  and 
the  balance  sold  in  the  interior  of  the  state  for 
plantation  use,  hj  the  flatboat  load. 

One  of  the  plaintiffs  testified  that  they  were 
the  owners  of  the  coal  in  question:  that  it  was 
mined  in  Allegheny  county,  Pennsylvania; 
that  the  tax  of  two  or  more  mills  was  paid  on 
it  in  Pennsylvania,  as  a  state  tax  thereon  in 
1880,  and  that  a  tax  was  also  paid  in  the 
count V  of  Allegheny  in  the  year  1880,  that  it 
was  shipped  from  Pittsbure,  Pennsylvania,  in 
1880,  and  was  received  in  Kew  Orleans  in  its 
original  condition  and  its  original  packages, 
and  was  still  owned  by  the  plamtiffs. 

The  Louisiana  statute  of  ApHI  9,  1880,  no* 
der  which  the  assessment  was  made  provided: 

That  in  the  calendar  vear  of  1880,  and  for 
every  succeeding  calendar  year,  there  should 
be  levied,  annually,  taxes  amounting  to  the 
aggregate  to  six  mills  on  the  dollar  or  the  as- 
sessed valuation  to  be  made  on  all  property 
situated  within  the  state  of  Louisiana,  except 
such  as  was  expressly  exempted  from  taxation. 

Exemptions  from  taxation,  under  the  con- 
stitution of  Loui8iana,did  not  affect  the  question 
considered,  and  upon  the  case  *as  thus  [587 
made  the  district  court  of  the  parish  thus  dis- 
solved the  injunction  and  dismissed  the  suit. 
On  appeal  to  the  supreme  court  of  the  state 
the  judgment  was  affirmed,  and  it  came  to  this 
court  on  writ  of  error. 

The  errors  assigned  were  *that  the  tax  in 
question  violated  article  4,  section  2,  clause  1 
of  the  Federal  Constitution;  and  article  1,  sec- 
tion 8,  clause  8,  and  article  1,  section  10,  clause 
3  of  the  same  instrument.  The  clauses  herein 
referred  to  were: 

1.  That  the  citizen  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states. 

3.  That  the  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  Indian 
tribes:  and 

8.  That  no  state  shall,  without  the  consent 
of  the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection 
laws. 

In  considering  the  questions  presented  the 
court  observed  that  it  was  decided  in  the  case 
of  Woodruff  V.  Parham,  75  U.  8.  8  Wall  128 
[19:  882]  that  the  term  "imports"  as  used  in 
that  clause  of  tb(*  Constitution  which  declares 
that  '*no  state  shall,  without  the  consent  of 
Congress,  lay  any  imposts  or  duties  on  imports 
or  exports,"  does  not  refer  to  articles  carried 
from  one  state  to  another,  but  only  to  articles 
imported  from    foreign  countries  into  the 
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United  States,  and  therefore  it  was  not  neces- 
sary  to  consider  the  questions  thus  raised,  and 
which  were  based  upon  the  assumption  that 
the  tax  complained  of  was  an  imt)ost  or  duty 
upon  imports. 

The  power  to  regulate  commerce  among  the 
several  states  was  granted  to  Congress  in  terms 
as  absolute  as  is  the  power  to  regulate  com 
merce  with  foreign  nations.  If  not  in  all  re 
spects  an  exclusive  power,  if,  in  the  Absence 
of  Congressional  action  the  states  may  con- 
tinue to  regulate  matters  of  local  interest  only 
incidentally  affecting  foreign  and  interstate 
commerce,  such  as  pilots,  wharves,  harbors, 
roads,  bridges,  tolls,  freights,  etc.,  still,  ac- 
cordiDc  to  the  rule  laid  down  in  Cooleyy, 
Philadelphia  Wardens,  58  U.  S.  12  How .  299, 
819  [18:  996,  1004]  the  power  of  Congress  is 
exclusive  wherever  the  matter  is  national  in  its 
character  or  admits  of  one  uniform  system  or 
588]  plan  of  ^regulation,  and  is  certainly  so 
far  exclusive  that  do  state  has  power  to  make 
any  law  or  re^^ulation  which  will  affect  the  free 
and  unrestramed  intercourse  and  trade  be- 
tween the  states,  as  Congress  has  left  it,  or 
which  will  impose  any  discriminating  burden 
or  tax  upon  the  citizens  or  products  of  other 
states  coming  or  brought  within  Its  jurisdic- 
tion. 

So  long  as  Congress  does  not  pass  any  law 
to  regulate  commerce  among  the  several  states 
it  thereby  indicates  its  will  that  commerce  shall 
be  free,  and  any  regulation  upon  the  subject 
by  the  states  is  repugnant  to  such  freedom. 
Thus,  as  observed  Mr,  Justice  Strong:  "It 
seems  hardly  necessary  to  argue  at  length  that, 
unless  the  statute  can  be  justified,  as  a  legiti- 
mate exercise  of  the  police  power  of  the  state. 
It  is  an  usurpation  of  the  power  verted  exclu 
lively  in  Congress.  It  is  a  plain  regulation  of 
Interstate  commerce,  a  regulation  extending  to 
prohibition.  Whatever  may  be  the  power 
»f  a  state  over  commerce  that  is  completely 
internal,  it  can  no  more  prohibit  or  regulate 
that  which  is  interstate  than  It  can  that  whidi 
la  with  foreign  nations." 

Such  being  the  recognized  law,  the  question 
arose  before  the  court  In  the  case  of  Broum  v. 
Houston,  114  U.  8.  622  [29:  857]  whether  the 
assessment  of  the  tax  upon  the  coal  in  question 
In  the  barges  afloat  amounted  to  any  interfer- 
ence with  or  restriction  upon  the  free  introduc- 
tion of  the  plaintiffs'  coal  from  the  state  of 
Pennsylvania  to  the  state  of  Louisiana.  In 
other  words,  whether  the  tax  amounted  to  a 
regulation  or  restriction  upon  commerce  of 
the  states,  or  only  to  the  exercise  of  local  ad- 
ministration under  the  general  taxing  power, 
which,  though  it  may  incidentally  affect  the 
subjects  of  commerce,  Is  entirely  within  the 
power  of  the  state  untU  Congress  shall  see  fit 
to  interfere  and  make  express  regulations  on 
the  subject,  and  that  is  one  of  the  precise 
Questions  in  the  present  case.  And  it  was  held 
tnat  as  to  the  character  and  mode  of  the  assess- 
ment it  was  not  a  tax  imposed  upon  the  coal 
as  a  foreign  produce,  or  as  the  product  of  an- 
other state  than  Louisiana, nor  a  tax  imposed  by 
reason  of  the  coal  being  imported  or  brought 
Into  Louisiana,  nor  to  a  tax  imposed  whilst  it 
was  in  a  sUte  of  transit  through  that  state  to 
some  other  place  of  destination.  It  was  ira- 
589]  poaed  after  the  *coal  had  arrived  at  its 
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destination  and  was  put  up  for  sale.  The  coal 
had  come  to  its  place  of  rest,  for  final  disposal 
or  use,  and  was  a  commodity  in  the  market  of 
New  Orleans.  It  might  continue  in  that  con- 
dition for  a  year  or  two  years,  or  only  for  a 
day.  It  had  become  a  part  of  the  ^;enml 
mass  of  property  in  tbe  state,  and  as  Mich  it 
was  taxable  for  the  current  year  as  all  other 
property  in  the  city  of  New  Orleans  wu  taxa- 
ble, under  the  law  it  could  not  be  taxed 
again  until  the  following  year.  It  was  sub- 
jected  to  no  discrimination  in  favor  of  goods 
which  were  the  product  of  Louisiana.  It  was 
treated  exactly  in  the  same  manner  as  such 
goods  were  treated. 

And  the  court  held  that  It  could  not  be  aeri- 
ously  contended,  at  least  in  the  absence  of  any 
congres«iioual  legislation  to  the  contrary,  that 
goods  which  are  the  product  of  other  states 
are  to  be  free  from  taxation  in  the  state  to 
which  they  might  be  carried  for  use  or  sale. 
And  it  may  be  added  that  the  correct  r«le  is 
for  the  assessor  or  tax  collector  to  aaseas  all 
property  found  within  his  jurisdiction,  betnc 
there  for  the  purpose  of  remaining  until  used 
or  sold,  and  constituting  part  of  the  great  mass 
of  the  general  property  of  the  country,  pro> 
vided  always  that  tbe  assessment  doet  not  da- 
criminate  between  the  products  of  dlfl^rwC 
states. 

And  the  court  further  observed  that  It  saw 
no  conflict  in  that  case,  either  in  the  law  Itsdf 
or  in  the  proceedings  which  had  been  had 
under  it  and  sustained  by  the  state  tribaoak» 
nor  any  conflict  with  the  general  rule  that  a 
state  cannot  pass  a  law  which  shall  intcrfers 
with  the  unrestricted  freedom  of  commercs 
between  the  states. 

The  decision  of  the  court  in  Brawn  v.  iin» 
ion,  114  U.  8.  622  [29:  257],  thus  rendered, 
seems  to  be  conclusive  of  the  case  now  befoft 
the  court.  The  property  in  this  case,  u  ia 
that,  still  belongs  to  the  original  owners  ia 
Pennsylvania,  but  is  brought  on  tbe  nafigabk 
waters  of  the  United  States,  in  boats  and  hanes 
to  Louisiana  for  the  purposes  of  sale,  aoali 
subject  to  taxation  and  sale  aa  anv  other 
property  of  the  citizens  of  tbe  United  Stain 
IS  subject  when  It  becomes  incorporated  into 
the  bulk  of  the  property  of  the  ooontiT.  oa- 
less  there  be  some  special  exemption  set  forth 
why  it  should  not  be  thus  taxed  aad  soU, 
of  which  there  Is  none  here. 

Judgment  affirmed. 


THB  PTTTSBURO  &  SOUTHERN  COAL 
COMPANY,  IHf,  in  Err.. 
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THE  STATE  OF  LOUISIANA*  for  lbs  tw 
of  the  Charity  Hospital  of  New  Orieaoa 

(8ee&a  Beporter*8  ed.8B0-IQU 

Lauiiiana  iato—appointino  gaugers  ^esaimi 
coke  boats    not  J^fictsonaits. 

h  The  iirovisions  of  tbe  act  of  LonlBlaaa  prerM* 
iDflr  for  the  appoiotment  of  two  gaofen  of  ooal 
and  coke  boats,  are  not  reirulatioiis  of  ooBmerea. 

Nora.— ^  Co  poirer  (tf  Omortm  to  regntoft  sm^ 
fneree,  see  notea  to  Gibbons  v.  0«<lrB,  le  fl.  aai 
Brown  v.  Maryland,  S:  678. 
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toooBfliet  wlib  the  power  yeeted  in  Confirrees  over 
tte8at«}eot,but  police  reirulatloDS  which  every 
fUte  maj  eoaot  although  they  may  In  some 
cases  Id  a  diirht  degree  affect  commerce,  nor 
doa  fluoh  Btatute  lay  an  Impost  or  duty  on  im- 
ports or  exports  from  other  states. 
1  Tkeie  la  no  inhibition  against  said  statute  of 
LoQjilaDa  tn  the  act  for  the  adinlssion  of  the 
^te  of  Louisiana  into  the  Union,  or  in  the  Act  of 
Ooogress  which  provides  that  the  river  Missis- 
lippi  and  the  navigable  rivers  and  waters  leading 
iato  the  same  shall  be  common  highways  and 
flDrever  free,  as  well  as  to  the  inhabicnnts  of  said 
Hate  88  to  other  citizens  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor 
kapoaed  by  the  said  state,  nor  is  there  in  said 
«atnte  any  discrimination  between  the  trans- 
portation of  coal  and  coke  from  Alabama  and 
from  Pennsylvania,  which  in  any  respect  im- 
paizs  its  efficiency. 

[No.  10.] 

E  ERROR  to  the  Supreme  Court  of  the 
itateof  Louisiana,  to  review  a  judgment  of 
that  court  levereing  the  judgment  of  the 
first  dty  court  of  Sew  Orleans,  and  con- 
demoing  the  defendant.  The  Pittsburg  & 
Soathem  Coal  Company,  a  corporation  of 
PeoDsylvania,  to  pay  to  the  state  of  Louisiana 
for  the  use  of  the  Charity  Hospital  of  that  city, 
the  penalty  of  $50  imposed  by  section  eight  of 
the  Louisiana  law  of  1888,  for  selling  in  New 
Orleans  a  boat  load  of  coal  without  its  having 
been  mspected  by  a  coal  ganger  appointed  un- 
der and  aa  proyided  for  in  said  law.    Affirmed, 


Statement  by  Mr.  Justice  Field: 
Id  1888  the  legislature  of  Louisiana  passed 
tnact  for  the  appointment  of  two  coal  and 
coke  boat  gangers,  to  fix  their  compensation, 
iDd  confine  their  duties.    It   provided  that 
tbey  should  be  appointed  by  the  governor  of 
the  state,  with  the  approval  and  consent  of  the 
aeoate,  to  hold  their  ofSces  in  the  city  of  New 
Orleans,  with  a   proviso   that  the  governor 
^uld  have  the  power  to  remove  any  one  of 
them  upon  satisfactory  proof  to  him  of  negli- 
gence and  official  misconduct.    The  act  fur- 
ther proyided  that  each  of  the  gangers  should 
give  a  bond  payable  to  the  governor,  or  his 
successor  in  office,  with  two  sufficient  sureties 
in  the  penal  sum  of  five  thousand  dollars,  con- 
ditioned for  the  faithful  performance  of  bis 
duties.    The  act  declared  that  it  should  be  the 
dnty  of  the  gaugcrs,  when  called  upon  for  that 
purpose,  to  gauge  any  coal  or  coke  boat  or 
bam  in  the  port  of  New  Orleans  or  the  state 
of  Louisiana;  that  such  gauging  should  con- 
sist in  reducing  the  length,  breadth,  and  depth, 
inside  measurement,  of  boats  or  barges,  deduct- 
ing all  obstructions  and  displacements,  into  cu- 
bic inches  and  dividing  the  cubic  inches  by 
twentv-six  hundred  and  eighty-eight.thusascer- 
591jtaining*tbe  net  measurement  in  bushels; 
and  that  two  bushels  and  six  tenths  of  a  bushel 
tbould  constitute  a  barrel;  that  in  all  cases  it 
^onld  be  the  duty  of  the  gangers,  or  either  of 
them,  to  respond  promptly  to  any  call  made 


for  their  or  either  of  their  services,  and  to  fur- 
nish a  full  and  detailed  certificate  of  the  gross 
measurement. of  the  boat  or  barge  gauged  and 
the  allowance  for  obstructions  or  displace- 
ments; that  the  fee  for  gauging  or  regauging 
should  be  ten  dollars  for  each  boat,  and  five 
dollars  for  each  bar^re,  to  be  paid  by  the  seller, 
except  as  subsequently  provided;  that  the  pur- 
chaser of  any  boat  or  barge  of  coal  or  coke 
should  have  the  privilege  of  calling  upon  the 
said  ganger  or  gangers  to  regauge  boats  or 
barges,  in  all  cases  where  the  original  gauge 
was  not  satisfactory,  and  such  regauge  should 
be  adopted  as  the  correct  measure;  that  if  the 
original  gauge  should  be  found  to  be  correct, 
then  the  purchaser  should  pay  the  fee  for  re- 
gauging;  but  if  the  regauge  should  show  a  less 
measure,  then  the  seller  should  pay  the  fee. 

The  law  also  declared  that  no  boatload  of 
coal  or  coke  should  be  sold  in  the  citv  or  state 
until  it  had  been  inspected,  as  provided  for  in 
the  act,  and  that  any  person  who  should  sell  a 
boatload  of  coal  or  coke  that  had  not  been 
gauged  as  reguiied  should  be  liable  to  a  pen- 
alty of  fifty  dollars  for  each  boat  or  barge  thuf 
sold,  to  be  recovered,  with  costs  of  suit,  in  any 
court  of  competent  Jurisdiction,  for  the  benefit 
of  the  Charity  Hospual  of  New  Orleans. 

The  term  of  office  of  said  gangers  was  made 
four  years,  the  act  to  take  effect  from  its  pas- 
sage. 

The  present  action  was  brought  by  the  state 
of  Louisiana  against  the  Pittsburg  &  Southern 
Coal  Company,  a  corporation  organized  under 
the  laws  of  rennsylvania,  and  domiciled  in 
the  dty  of  Pittsburg,  of  that  state,  in  which  it 
was  a  citizen,  to  recover  the  penalty  of  fifty 
dollars  for  selling  in  New  Orieans  one  boat  of 
coal  in  violation  of  section  eight  of  the  act.  It 
was  commenced  in  the  First  City  Court  of  New 
Orleans  by  the  attorney  general  of  the  state  for 
the  use  of  the  Charity  Hospital  of  the  city. 

The  defendant  appeared  by  counsel  and  an- 
swered, alleging,  besides,  that  it  was  a  corpora- 
tion under  the  laws  of  Pennsylvania  *and  [592 
domiciled  in  the  city  of  Pittsburg  in  that  state 
and  a  citizen  thereof,  that  its  business  was  that 
of  coal  mining,  buying  and  selling  coal  and 
coke,  that  coal  and  coke  were  the  products  ol 
the  state  of  Pennsylvania,  and  were,  by  re- 
spondent, loaded  in  boats  and  barges  on  the 
Ohio  and  Mississippi  rivers,  and  navigated 
down  to  the  south  on  those  rivers  and  sold  to 
purchasers  along  the  banks  thereof  and  of  their 
various  southern  tributaries;  that  it  every  year 
sends  down  'the  Mississippi  river,  a  navigable 
river  of  the  United  States,  a  number  of  barges 
and  boats  with  cargoes  of  coal,  and  moors  the 
same  in  the  river,  retaining  them,  as  the  prop- 
erty of  the  respondent,  in  the  vessels  in  which 
they  are  brought  down  the  rivers  to  the  city  of 
New  Orleans  and  other  points,  and  holds  the 
same  until  they  are  sold  to  its  customers,  which 
is  the  object  with  which  the  boats  and  barges 
are  loaded  and  navigated  from  the  state  of 
Pennsylvania  to  the  state  of  Louisiana  and 
other  states,  the  vessels  always  remaining  on  the 


Aitotonnaoetax,  see  note  to  Inman  88.  Go.  v. 
"nnker,  Zi:  118. 

AiUfjKnoersof  Cangresato  eontrcl  commerce:  Blate 
^tatiUe,  when  valid  ae  ttdng  a  re(/uiation  of  commerce; 
^^ntmmen:  vaaels;  raUwaye:  telegraph  companies; 


etate  tax  on  commerce^  when  4iivaUcl,  see  note  to 
Harmon  v.  ChicaffO,  87: 210. 

Am  to  navigable  icntem,  what  are^ln  United  Statee; 
atreame  and  inland  watere  as  highvoaye^  see  note  to 
United  States  v.  The  Montelio,  2S:  8BL 
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of  the  goTernment  were  Dot  autborized  to 
agree  upon  a  price,  is  immaterial.  No  price 
was  fixed  in  United  States  v.  Palmer,  svnra, 
or  in  United  8tate$  y.  Russell,  80  U.  S  13 
Wall.  623  [20:  474].  The  questioa  is  whether 
there  was  a  contract  tor  the  use,  and  not 
whether  all  the  conditions  of  the  use  were 
provided  for  in  such  contract.  This  is  the 
ordinary  rule  in  respect  to  the  purchase  of 
property  or  labor. 

iSTOl  *With  regard  to  the  third  question,  we 
are  of  opinion  that  the  Court  of  Claims  ruled 
correctly  that  the  statute  of  limitations  was  a 
bar  to  any  recovery  for  the  use  of  the  patented 
invention  prior  to  six  years  before  the  action 
was  commenced. 

The  Berdan  device  has  been  used  by  the 
government  since  January,  1869,  and  the  peti- 
tion in  this  case  was  filed  July  26,  1887.  Be- 
tween January,  1869,  and  July  26,  1881.  there 
were  manufactured  224,952  muskets  contain- 
ing this  device.  Between  July  26,  1881,  and 
the  expiration  of  the  patent  the  number  of 
muskets  so  manufactured  was  159,940.  The 
Court  of  Claims  found  that  five  per  cent  upon 
the  lowest  cost  of  manufacturing  the  musket 
during  the  period  covered  by  this  action  was 
a  fair  and  reasonable  royalty. 

One  contention  of  the  petitioner  is  that  the 
contract,  to  be  implied  from  the  facts  in  this 
case,  was  entered  into  at  the  commencement 
of  the  use  by  the  government  of  this  patented 
device,  and  was  a  single  contract  in  respect  to 
the  entire  manufacture,  under  which  no  cause 
of  action  accrued  to  the  petitiooer  until  it  was 
fully  completed,  and  that  therefore  the  statute 
of  limitations  began  to  run  only  from  such 
time.  The  foundation  of  this  claim  lies  in  the 
fact  that  the  blank  form  of  proposal  prepared 
by  the  Hancock  board  contained  **the  cardinal 
feature  that  tbe  price  should  be  fixfd  on  a  slid- 
ing scale — the  more  used  the  less  rate;"  and 
that  the  proposition,  made  by  the  petitioner, 
was  in  exact  response  thereto,  and  named  the 
prices  graduated  by  the  number  of  arms  that 
should  be  manufactured,  to  wit,  "two  dollars 
per  arm  for  the  privilege  of  manufacturing 
50,000;  one  and  three  quarters  dollars  for  the 
privilege  of  manufacturing  100,000,"  and  so 
on;  and  that  all  the  offers  made  at  tbe  time 
were  on  some  sliding  scale  of  compensation. 

Itis  further  insisted  that  no  other  mode  of 
determining  the  compensation  was  ever  agreed 
upon  between  the  parties;  that  the  whole  his- 
tory of  the  transactions  between  them  indicate 
that  that  must  have  been  tbe  mode  contem- 
plated by  each;  that  in  the  nature  of  thin^, 
and,  in  accordance  with  the  ordinary  rules 
which  control  matters  of  this  kind,  the  price 
•hould  vary  with  the  number  or  quantity,  and 
571]  that  *until  the  government  had  ceased 
using  the  device,  or  at  least  until  the  patent 
had  expired,  there  could  be  no  satisfactory  de- 
termination of  what  was  a  reasonable  price  for 
its  use. 

It  is  a  sufficient  reply  that  the  proceedings 
before  the  Hancock  board  were  abortive  and 
resulted  in  nothing.  The  proposition  made  by 
the  petitioner  was  never  accepted,  and  the 
government  never  bought  any  gun  made  from 
it  or  manufactured  any  like  that  recommended 
by  the  Hancock  board.  The  proposition  con- 
templated no  rights  other  than  tbe  petitioner 


then  had.  It  did  not  in  terms,  or  by  implica- 
tion, extend  to  patents  that  it  miffht  thereafter 
acquire,  and  cannot  be  construed  as  underly* 
ing  any  action  by  the  government  commenced 
three  years  thereafter  with  reference  to  a  dif- 
ferent subject-matter.  Because  the  petitioner, 
in  1866,  offered  the  government  certain  patent 
rights  at  specified  prices,  it  does  not  follow 
that  those  prices  were  to  control  in  respect  to 
other  patent  rights  not  then  in  existence,  and 
which  were  subsequently  tendered  by  it.  If 
the  prices  are  not  to  control,  there  is  no  reason 
for  insisting  that  the  other  terms  of  the  origi- 
nal proposition  entered  into  the  later  transac- 
tion. When  the  negotiations  of  1886  failed 
they  failed  for  all  purposes,  and  in  the  absence 
of  some  specific  evidence  indicating  an  intent 
to  carry  forward  the  terms  of  tbe  proposition 
then  made  into  the  new  arrangement  of  1869, 
the  conditions  of  this  new  contract  must  be 
determined  by  the  circumstances  which  at- 
tended it. 

But  further,  the  negotiations  of  the  Han- 
cock board  contemplated  intermediate  pay- 
ments. In  the  blank  form  of  proposal  issued 
by  the  board  was  this  provision:  **£ach  pay- 
ment, as  above  specified,  to  be  made  for  not 
less  than  five  thousand  arms,"  and  the  satne 
language  was  inserted  in  the  offer  made  by 
the  petitioner.  Evidently  the  parties  intended 
that  any  contract  which  might  be  entered  into 
should  provide  for  payments  from  time  to 
time,  such  payments  to  be  for  not  less  than 
tye  thousand  arms,  and  not  for  a  single  pay- 
ment when  the  government  had  finished  the 
use,  or  the  patent  had  expired.  And,  of 
course,  the  moment  any  payment  should  be- 
come due,  that  moment,  as  toi^  the  statute  of 
limitations  would  begin  to  run.  Whatever,  how- 
ever, may  ♦have  been  the  thought  of  the  [573 
parties  in  respect  to  the  contract  then  proposed, 
the  actual  use  by  tbe  government  of  tbe  device 
covered  by  patent  iMo.  88.436  was,  so  far  as 
appears  from  any  of  the  findings,  upon  no 
understanding  that  the  prices  named  in  1866 
for  the  device  then  tendered  were  to  control, 
or  that  any  sliding  scale  existed  by  which  the 
price  should  be  reduced  as  the  number  in- 
creased, or  that  the  manufacture  was  to  con- 
tinue for  any  specified  time,  or  that  any  par- 
ticular number  of  muskets  contniuing  tbe  de- 
vice were  to  be  manufactured.  It  was  the  use 
of  the  device  in  each  single  musket,  with  no 
other  as:reement  or  understanding  than  that 
a  rea^ionable  price  should  be  paid  therefor.  It 
was  like  the  ordinary  purchase  of  a  series  of 
articles;  no  time  for  payment  being  named, 
payment  is  due  for  earh  article  as  it  is  delivered. 

The  case  of  Washitigton,  A.  d  Q,  Steam 
Packet  Co,  v.  Sickles,  51  U.  8.  10  How.  440 
[18:  488],  is  not  in  point,  for  in  that  case  the 
contract  specifically  provided  that  the  machine 
should  be  used  by  tbe  defendants  during  the 
continuance  of  the  patent,  and  that  after  pay- 
ing for  its  construction,  the  savines  caused 
thereby  in  the  consumption  of  fuel  should  be 
divided  between  the  defendants  and  plaintiffs, 
one  quarter  to  defendants  and  three  quarters 
to  plaintiffs.  It  was  in  view  of  this  feature  of 
the  contract  that  the  court  said.  "The  agree- 
ment on  the  part  of  the  plaintiffs  is,  that  tbe 
defendants  shall  use  their  machine  for  a  cer- 
tain tiaic,  in  consideration  of  whidti  defendants 
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Qm  peoaltj  was  claimed,  came  from  Pittsburg, 
0d  was  the  property  of  the  Pittsburg  &  South- 
cfB  Coal  CompaDj;  that  it  was  sold  to  W.  G. 
Oojle  &  Co.,  of  New  Orleans,  and  was  gauged 
hj  a  gauger  who  was  employed  by  the  com- 

Cmy,  and  by  the  system  adopted  by  the  state 
w;  that  Coyle  &  Co.  made  oo  objectiou  to 
the  gauge  of  the  boat,  required  no  certificate 
from  the  state  ofBcers,  and  no  such  certificate 
would  have  been  of  any  benefit  or  advantage 
to  either  party  to  the  transaction;  that  there 
was  some  competition  in  the  trade  in  coal  from 
Alabama,  which  came  by  rail,  and  that  yery 
■nail  quantities  also  came  from  Tennessee; 
ttiat  there  was  no  coal  produced  in  Louisiana, 
and  that  the  aeent  had  taken  out  a  license  as  a 
wholesale  cosi  dealer  for  that  state  for  the 
year  1888. 

The  trial  court  rendered  judgment  In  De- 
cember, 1888,  rejecting  the  demand  of  the 
itate.  It  proceeded  upon  the  ground  that  the 
employment  of  the  state  gangers  was  not  com- 
poborr;  that  in  the  case  at  bar  the  boat  was 
|au(^  by  the  very  standard  required  by  the 
LoQisiana  statute;  that  the  measurement  was 
Sitlsfaetory  to  both  the  vendor  and  the  pur: 
diaser,  ana  that  ^e  only  complaint  of  the  state 
being  that  the  state  gaugers  had  not  been  em- 

gojed,  the  defendant  had  not  violated  the  act. 
96]  *From  this  judgment  appeal  was  taken 
to  the  supreme  court  of  the  state. 

That  court  reversed  the  judgment  of  the 
trial  court  and  condemned  the  defendant  to 

Sij  to  the  state  for  the  benefit  of  the  Charity 
ospital  of  New  Orleans  the  penal tv  of  fifty 
dollars  imposed  by  section  eight  of  the  statute 
in  question.  It  proceeded  upon  the  ground 
that  the  gauging  by  the  state  inspectors  was 
compulsory,  and  that  the  statute  attacked  was 
Bot  in  coofiict  with  the  constitution  either  of 
the  state  or  of  the  United  States. 

To  reverse  that  judgment  the  present  writ 
of  error  was  prosecutea. 

The  plaintiff  assigns  the  following  as  errors 
of  the  supreme  court: 

1.  In  sustaining  the  statute  of  Louisiana, 
that  beio|;;  in  confiict  with  the  clause  of  the 
Constitution  of  the  United  State  which  declares 
that  Congress  shall  have  the  power  "to  regu- 
late commerce  with  foreign  nations  and  amonz 
the  several  states  and  witn  the  Indian  tribes;^ 

2.  In  sustaining  the  statute  of  Louisiana  be- 
cause it  was  in  confiict  with  the  clause  of  Uie 
Constitution  of  the  United  States  which  pro- 
vides that  "  no  state  shall,  without  the  consent 
of  the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports  except  what  mav  be  abso- 
hitely  necessary  for  executing  its  inspection 
laws,  and  the  net  produce  of  all  duties  and  im- 
posts laid  by  any  state  on  imports  or  exports 
■ball  be  for  the  use  of  the  Treasurv  of  the 
United  States,  and  all  such  laws  shall  be  sub- 
ject to  the  revision  and  control  of  the  Con- 
gress;* 

8.  In  sustaining  the  statute  of  Louisiana 
whieh  was  in  conflict  with  that  portion  of  the 
Act  of  Congress  entitled  "An  Act  to  Enable 
the  People  of  the  Territory  of  Orleans  to  form 
a  Constitution  and  State  Government,  and  for 
tlie  Admission  of  the  State  into  the  Union  on 
•n  Equal  Footing  with  the  Original  States,  and 
tod  for  other  purposes,"  which  provided: 
*'Tbat  the  river  Mississippi  and  the  navigable 
riTers  and  waters  leading  into  the  same  or  into 

ueu.s. 


the  Oulf  of  Mexico  shall  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants  of 
the  *said  state  as  to  other  citizens  of  the  [597 
United  States,  without  any  tax,  duty,  impost,  or 
toll  therefor,  imposed  by  the  said  state;"  and 
4  In  sustaining  the  statute  of  Louisiana 
which  is  in  confiict  with  that  portion  of  the 
Act  of  Congress  which  provides:  **That  it 
shall  be  taken  as  a  condition  upon  which  the 
said  state  is  iDcorporated  in  the  Union,  that  the 
river  Mississippi  and  the  navigable  rivers  and 
waters  leading  into  the  same  and  into  the  Gulf 
of  Mexico  shall  be  common  highways  and  for- 
ever free,  as  well  to  the  inhabitants  of  the  said 
state  as  to  the  inhabitants  of  other  states  and 
the  territories  of  the  United  States,  without 
any  tax,  duty,  impost,  or  toll  therefor  imposed 
by  the  said  state:  and  that  the  above  condi- 
tion, and  also  all  the  other  conditions  and 
terms  contained  in  the  third  section  of  the  Act, 
the  title  whereof  is  hereinbefore  recited,  shall 
be  considered,  deemed,  and  taken  fundamental 
conditions  and  terms  upon  which  the  said  state 
is  incorporated  in  the  Union." 

Messrs.  W«  S«  Benedict,  OeorM   A. 

Kinsr  and  Charles  W,  Eomor,  for  plaintifl  in 
error: 

The  statute  of  Louisana  is  in  confiict  with  the 
Constitution  of  the  United  States  giving  Con- 
gress power  to  "regulate  Commerce  and  pro- 
viding no  state  shall,  without  the  consent  of 
the  Congress,  lay  anv  imposts  or  duties  on  im- 
ports or  exports,  and  with  the  Act  of  Congress 
for  the  admission  of  the  state  into  the  Union, 
which  declares  that  the  river  Mississippi  and 
the  navigable  rivers  and  waters  leading  into 
the  same  and  into  the  Gulf  of  Mexico,  shall 
be  common  highways,  and  forever  free. 

Turner  v.  Maryland,  107  U.  S.  88  (27:  870); 
OObonsY.  Ogden,  22  U.  8.  9  Wheat.  1  (6:  28); 
Minnesota  v.  Barber,  146  U.  S.  818  (84:  455),  8 
Inters. Com.  Rep.  185;  Brimmer  y,  Bebman,  188 
U.  S.  78  (84:  862),  8  Inters.  Com.  Rep.  485; 
Voighi  v.  Wright,  141  U.  S.  62  (85:  688). 

Goods  imported  into  a  state  from  a  foreign 
countrv  or  another  state,  are  while  they  remain 
in  the  hands  of  the  importer  and  in  the  original 
package,  so  far  under  the  protection  of  the  in- 
terstate commerce  clause  of  the  Constitution 
that  no  state  can  interfere  by  seizure  or  the 
exaction  of  license  tax,  or  any  other  action  in 
restraint  of  their  free  sale  at  the  place  where 
the  imp6rtation  terminates. 

Brown  v,  Maryland,  25  U.  8.  12  Wheat.  419 
(6:  678);  Almy  v.  California,  65  U.  S.  24  How. 
169  (16:  644);  Low  v.  Austin,  80  U.  S.  18  Wall. 
29  (20:  517);  Bowman  v.  Chicago  <ft  K.  W.  B. 
Co,  125  U.  S.  465  (81  700),  1  Inters.  Com.  Rep. 
828;  Leisy  v.  Hardin,  185  U.  8.  100  (84:  128), 
8  Inters.  Com.  Rep.  86;  Lyng  v.  Michigan,  185 
U.  S.  161  (M:  150),  8  Inters.  Com.  Rep.  148; 
Bobbins  ▼.  Shelby  County  Taxing  Dist,  120  U. 
S.  489  (80:  694).  1  Inters.  Com.  Rep.  45; 
Cruteher  v.  Kentucky,  141  U.  8.  47  (85:  649). 

The  statute  in  question  constitutes  a  clear 
attempt  to  tax  and  regulate  commerce  between 
the  states  in  coal,  and  should  for  that  reason  be 
held  unconstitutional  and  void. 

Messrs,  M«  J.  Cnnnlngham  and  George 
QrsLjf  for  defendant  in  error: 

The  difSculty  and  impolicy  of  determining 
by  precise  rule  and  definition  what  is  a  regula- 
tion of  interstate  commerce,  ao  at  to  be  forbid- 
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den  to  thfs  states,  have  often  been  recognized 
by  this  court. 
Baltimore  diO.ELCo.  v.  Maryland,  88  U.  8. 

21  Wall.  472  (22:  684);  Hannibal  A  St.J.B. 
Co.  V.  Husen,  95  U.  8.  470  (24:  629). 

It  is  not  everything  that  affects  commerce 
that  amounts  to  a  regulation  of  it  within  the 
meaning  of  the  (Constitution. 

Philadelphia  db  R,  R.  Co.y.  Pennsylvania, 
83  U.  S.  16  Wall.  298  (21:  167);  Sherlock  v. 
Ailing,  93  U.  8.  99  (23:  819);  GibboM  y.  Ogden. 

22  D.  8.9  Wheat.  203  (6:  71);  Munn  v.  Illinois. 
94  U.  8.  185  (24:  87);  Smith  ▼.  Alabama,  124 
U.  8.  478  (81:  510);  Nashville,0.  diSt.  L.B,Oo. 
▼;  Alabama,  128  IT.  8. 101  (32: 854).  2  Intere. 
Com.  Rep.  288. 

The  Louisiana  statute  makes  no  discrimina- 
tion between  coal  from  Pennsylvania  and  that 
from  other  states,  and  therefore  places  no 
burden  or  restriction  on  interstate  com- 
merce. 

Woodruff  V.  Parham,  75  U.  8.  8  Wall.  140 
(19:  887);  Binson  v.  Lott,  75  U.  8.  8  Wall.  148 
(19:  887);  Broum  v.  Houston,  114  U.  8. 622  (29: 
257). 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court  as  follows: 

There  is  nothing  in  the  provisions  of  the  act 
of  Louisiana  providing  for  the  appointment  of 
two  gangers  of  coal  and  coke  boats,  which  can 
properly  be  considered  as  regulations  of  com- 
merce, in  conflict  with  the  power  vested  in 
Congress  over  the  subject.  They  only  prescribe 
the  rule  by  which  the  capacity  of  the  carry- 
ing vessels  of  coal  and  coke  can  be  determined, 
and  the  weight  of  the  coal  or  coke  carried 
ascertained,  which  may  be  readily  done  at  any 
time.  They  were  adopted  for  the  convenience 
of  the  owners  of  the  boats  and  loads.  They  are 
properly  to  be  regarded  as  a  part  of  those  innu- 
merable police  regulations  which  every  state 
may  enact  for  the  convenience  and  comfort  of 
ita  inhabitants  in  the  conduct  of  their  business. 
598]*They  do  not  add  to  the  increase  or 
to  the  dimunition  of  the  products  of  the  state 
or  to  the  facility  of  their  transportation  or  of 
their  loading  or  landing.  They  may  in  some 
cases  in  a  slight  degree  affect  commerce,  but 
not  in  such  an  extent  or  sense  as  to  be  properly 
designated  as  regulations  of  commerce. 

As  this  court  said  in  Smith  v.  Alabama,  124 
U.  8.  478  [81:  510]:  "There  are  many  cases 
where  the  acknowledged  powers  of  a  state 
may  be  exerted  and  applied  in  such  a  manner 
as  to  affect  foreign  or  interstate  commerce 
without  being  intended  to  operate  as  commer- 
cial regulations.  If  their  operation  and  ap- 
plication in  such  cases  reeulate  such  commerce, 
so  as  to  conflict  with  the  regulation  of  the 
same  subject  by  Congress,  either  as  expressed 
in  positive  laws  or  implied  from  the  absence 
of  legislation,  such  l^slation  on  the  part  of 
the  state,  to  the  extent  of  that  conflict,  must 
be  regarded  as  annulled.  To  draw  the  line  of 
interference  between  the  two  fields  of  juris- 
diction, and  to  define  and  declare  the  instances 
of  unconstitutional  encroachment,  is  a  judicial 
question  often  of  much  diflSculty,  the  solution 
of  which,  perhaps,  is  not  to  be  found  in  any 
single  and  exact  rule  of  decision.  8ome  gen- 
eral lines  of  discrimination,  however,  have 
been  drawn  in  varied  and  numerous  dedsiona 

M8 


of  this  court.    It  has  been  uniformly  held,  for 
example,  that  the  states  cannot  by  legiriation 
place  burdens  upon  coma^erce  with  foreign 
nations  or  among  the  several  states."     "Bat 
upon  an  examination  of  the  cases  in  which 
they  were  rendered,"  the  court  added,  speaking 
from  Sherlock  v.  AUing,  93  U.  8  99  [2:^:  819  j. 
'it  will  be  found  that  the  legislation  adjudged 
invalid  imposed  a  tax  upon  some  instmoient 
or  subject  of  commerce,  or  exacted  a  liceoao 
from  parties  engaged  in  commercial  puTMiita, 
or  created  an  impediment  to  the  free  naviemtioii 
of  some  public  waters,  or  prescribed  conditiooa 
in  accordance  with  which  commerce  in  par- 
ticular articles  or  between  particular  places 
was  required  to  be  conducted.    In  all  the  caaea 
the  legislation  condemned  operated  directlj 
upon  commerce,  either  by  way  of  tax  upon  its 
business,  license  upon  its  pursuit  in  paiticular 
channels,  or  conditions  for  carrying  It  on."  In 
that  case  it  was  held  that  a. statute  of  Indiana, 
giving  a  *right  of  action  to  the  personal[500 
representatives  of  the  deceased  where  bis  death 
was  caused  by  the  wrongful  act  or  omission 
of  another,  was  applicable  to  the  case  of  a  losi 
of  life  occasioned  by  a  collision  between  steaoi- 
boats  navigating  the  Ohio  river  engaged  in  in- 
terstate commerce,  and  did  not  amount  lo  a 
regulation  of  commerce  in  violation  of  the 
Constitution  of  the  United  8tate8.     On  tfaia 
point  the  court  said  (p.  IQS):  "General  legida- 
tion  of  this  kind,  prescribing  the  liabilities  or 
duties  of  citizens  01  a  state,  without  distinctios 
as  to  pursuit  or  calling,  is  not  open  to  any  valid 
objection  because  it  may  affect  persons  engaced 
in  foreign  or  interstate  commerce.    Objecoon 
might,  with  equal  proprie^,  he  urged  againal 
legislation  prescribing  the  lorm  in  which  coa- 
tracts  shall  be  authenticated,  or  property  de- 
scend or  be  distributed  on  the  death  of  its 
owner,  because  applicable  to  the  contracts  or 
estates  of  persons  engaged  in  such  commerce. 
In  conferring  upon  Congress  the  rpgulatioQ  of 
commerce  it  was  never  intended  to  cnt  the 
states  off  from  legislating  on  aU  snblecti  rekw 
ing  to  the  health,  life,  and  safety  of  their  cit- 
izens, though  the  legislation  might  indirectly 
affect  the  commerce  of  the  country.    Legisla- 
tion, in  a  great  variety  of  wa^  may  afled 
commerce  and  persons  engaged  in  it  without 
constituting  a  reirulation  of  it  within  the  mesa- 
ing  of  the  Constitution.  .  .  .  And  it  may  be 
said,  generally,  that  legislation  of  a  state,  nol 
directed  against  commerce  or  any  of  its  rega* 
lations.  but  relating  to  the  rights,  duties,  and 
liabilities  of  citizens,  and  only  indirectly  aad 
remotely  affectine  the  operations  of  commerce, 
is  of  obligatorr  K>rce  upon  citizens  within  Us 
territorial  jurisdiction,  whether  on  laad  or 
water,  or  engaged  in  commerce,  foreign  or  la> 
terstate.  or  in  any  other  pursuit." 

We  do  not  think  that  the  statuta  of  Lodi- 
iana  was  in  oonfiict  with  the  commercial  power 
of  Congress  prescribed  by  the  Oonatitutioa, 
and  the  supreme  court  of  Louisiana  did  not 
err,  therefore,  in  sustaining  it.  It  provided 
only  a  regulation  for  the  measurement  of  tht 
coal  and  coke  boats  on  Uie  MissiaBippi,  and  of 
the  coal  and  coke  carried,  which  ndther  in- 
creased nor  impaired  the  commerce  of  tht 
country  in  the  carrying  form  of  the  boats  or  li 
the  coal  and  coke  earned. 

*Nor  do  we  perceive  that  the  gtatute  of  [600 
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LoaSrfana  in  any  respect  lays  an  impost  or  duty 
00  tmpoits  or  exports  from  Pennsylvania  and 
Louisiana.  The  terms  ^'imports"  and  "exports" 
apply  only  to  articles  imported  from  foreign 
coQBtries  or  exported  to  them.  The  inhibition 
ioposed  is  the  laying  of  duties  on  imports 
from  foreign  countries,  and  not  on  such  as 
eune  from  one  state  to  another.  This  was  di- 
rectly hdd  in  Woodrufy,  Parham,  75  U.  8. 
8  Wall.  128  [19:  882].  The  exception  from 
tub  restriction  from  levying  a  tax  on  imporU 
and  exports  is  confined  to  such  as  may  be  ab 
aohitely  necessary  to  execute  the  inspection 
laws. 

Nor  do  we  percieve  that  there  is  any  inhibi- 
tioD  to  the  statute  of  Louisiana  in  the  act  ap- 
profed  February  2t»,  1811,  enabling  the  people 
of  the  territory  of  Orleans  to  form  a  constitu- 
tion and  state  government  and  for  the  admis- 
Bon  of  the  state  of  Louisiana  into  the  Union 
00  an  equal  footing  with  the  original  states,  or 
ia  the  Act  of  Congress  which  provides,  as  the 
inalterable  condition  on  which  the  state  of 
LoniBiana  was  admitted  into  the  Union,  that 
the  river  Mississippi  and  the  navigable  rivers 
and  waters  leading  into  the  same  or  into  the 
Gulf  of  Mexico  shall  be  common  highways  and 
forever  free,  as  well  to  the  inhabitants  of  said 
state  as  to  other  citizens  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor 
imposed  by  the  said  state.  The  tax,  duty,  im- 
post, or  toll  thus  referred  to  and  thus  probib- 
bed  are  such  as  are  directed  against  the  com- 
merce of  the  rivers,  and  not  such  as  are  im- 
posed by  any  regulation  for  convenience  in  the 
measurement  or  storage  of  coal  or  coke  car- 
ried. The  freedom  contemplated  is  that  which 
would  be  destroyed  by  denying  equality  of 
riebt  to  any  particular  class  of  vessels  or  mode 
of  navigating  the  Mississippi  and  other  rivers 
leading  into  the  Gulf  of  Mexico.  All  such 
rivers  are  to  be  deemed  highways  and  equally 
open  to  all  persons  who  choose  to  pursue  com- 
merce upon  them. 

Nor  is  there  any  discrimination  in  the  trans- 
portation of  the  coal  and  coke  from  Alabama 
and  that  from  Pennsylvania,  as  in  any  respect 
impairs  the  efficiency  of  the  law  of  Louisiana. 
The  difference  between  the  transportation  of 
the  coal  and  coke  from  Pennsylvania  and  from 
601]  Alabama  is  only  the  difference  *ari^ing 
from, one  being  transported  by  water  and  the 
other  by  land.  There  is  a  difference  arising  be- 
tween ^ater  and  land  carriage,  arising  from  the 
nature  of  the  two  modes,  but  not  one  created  by 
Illation,  direct  or  indirect,  or  by  any  efforts 
of  the  state  legislature  to  give  or  recognize  a 
discrimination  in  the  case  of  either. 

Judgment  affirmed. 


LEVERBTT  SALT0N8TALL,  CoUector, 
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WIEBUBCH  &  HILGER 

dSee  8.  G.  Reporter^  ed.  601-601.) 
Tariff  on  manvfaeiurte  <tf  metal. 

Ohrpenter's  piooera,  scythes,  and  grass  books,  tan- 


pori»d,  are  to  be  classified  under  the  last  elanse  of 
section  C.  of  the  Tariff  Aot  of  1888  (»  Stat,  at  L. 
601)  as  manufactures  of  metal,  and  are  dutiable 
at  f orty-flve  per  oeotum  ad  valorem* 

[No.  150.  J 
Argued  Jan.  IB,  1895,    Decided  March  4, 1895. 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  to 
review  a  judgment  for  the  plaintiff,  a  corpora- 
tion known  as  Wiebusch  &,  Hilger,  Limited, 
against  the  Collector  of  Port  of  Boston,  for  an 
excess  of  duty  imposed  upon  imported  carpen- 
ters pincers,  scythes  and  grass  hooks.  B^- 
versed,  and  cote  remanded  far  a  new  trial 

Statement  by  Mr.  Justice  Brown; 

This  was  an  action  by  a  corporation  known 
as  Wiebusch  &  Hilger,  Limited,  against  the 
collector  of  the  port  of  Boston,  to  recover  an 
alleged  excess  of  duty  imposed  upon  a 
certain  consignment  of  carpenters'  pincers, 
scythes,  and  grass  hooks,  imported  from  Ant- 
werp in  March,  1889. 

The  collector  exacted  upon  this  importa 
tion  a  duty  of  45  %  under  the  last  clause  of 
section  C  of  the  Tariff  Act  of  1888  (22  Stat, 
at  L.  501)  which  provides  for  ''manufac- 
tures, articles,  or  wares,  not  specially  enu- 
merated or  provided  for  in  this  Act,  composed 
wholly  or  m  part  of  iron,  steel,  ...  or 
any  other  metal,  and  whether  wholly  or 
partly  manufactured,  forty -five  per  centum 
ad  valorem," 

Plaintiff  protested  against  this  classifica- 
tion, and  in  due  time  brought  suit,  contend- 
ing that  the  articles  were  dutiable  at  2i  cents 
per  pound,  under  a  provision  of  the  same 
schedule  for  *'forgings  of  iron  and  steel,  or 
forged  iron,  of  whatever  shape,  or  in  what- 
ever stage  of  manufacture,  not  specially  enu- 
merated or  provided  for  in  this  Act. " 

♦Upon  trial  before  a  jury,  the  court  [602 
directed  a  verdict  for  the  plaintiff,  holding 
the  classification  of  the  collector  to  have 
been  incorrect,  and  the  defendant  sued  out 
this  writ  of  error. 

Mr.  Edward  B. Whitney*  Assistant  Atty. 
Oen„  for  plaintiff  in  error. 

Messrs.  Francis  Lynde  Stetsont  Charles 
P.  Searle,  Albert  Comstoek  and  Bverit  Broum 
for  defendant  in  error. 

Mr,  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  raises  the  single  Question  whether 
the  pincers,  ^rass- hooks,  ana  scythes,  which 
constituted  tnis  importation,  should  have 
been  classified  as  manufactures  of  metal,  or 
forcings  of  iron  or  steel.  All  the  article^ 
were  made  of  forged  steel. 

There  was  no  evidence  in  this  case  that  the 
word  *^forgings''  was  used  in  any  commercial 
or  technical  sense  among  manufacturers,  and, 
in  the  absence  of  such  evidence,  we  are  bound 
to  presume  that  it  was  used  in  ita  ordinary 
ana  commonly  accepted  sense  of  metal  shaped 
by  heating  and  hammering.  Swan  v.  Arthur, 
108  U.  8.  597  [26 :  5251 :  Maddock  v.  Magone, 
152  C.   8.   868  [88:  4E82].     Of  this  use  of 
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H<nm.—A$  to  Hen  o/  United  States  for  duties,  see 
Bote  to  United  States  v.  860  Chests  of  Tea,  6: 702. 
As  to  aeUon  to  recover  back  duties  paid  under 

1&6  U*  8.  U.  a.  Book  89.  85 


protest;  protest,  how  made,  and  its  sffset^  see  note 
to  Greely  v.  Thompson,  18;  897. 
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words  the  court  takes  Judicial  notice.    Nix 
T.  Hedden,  149  U.  S.  804  [87:  745]. 

The  pincers  in  question  are  made  of  two 
flat  pieces  of  iron  about  eight  inches  long, 
which  are  put  into  the  fire,  so  that  one  end 
of  each  piece  is  heated.  They  are  then  taken 
out,  split  at  the  heated  end,  and  a  small 
piece  of  steel  inserted  and  welded  in  to  form 
the  bite.  They  are  again  heated,  the  jaws 
shaped,  and  a  hole  punched  in  each  jaw  for 
the  reception  of  the  rivet.  They  are  again 
heated  and  rehnmmered  to  make  the  sh-inks 
round  and  shape  the  knob  at  each  end.  While 
cold  they  are  fastened  together  by  a  rivet, 
which  is  itself  hammered  out  of  a  rod,  the 
rivet  being  heated  and  clinched  after  it  is  in- 
serted .  Tne  jaws  are  brought  to  a  point  by  a 
603]*rough  file,  and  are  then  rubbed,  and  the 
whole  article  polished  with  an  emery  wheel. 
The  pincers  are  then  ready  for  use.  .  The  non- 
forging  process  bears  to  the  forging  process 
the  proportion  of  8  to  4  per  cent. 

The  scythes  and  grass-hooks  are  made  out 
of  fiat  pieces  of  metal,  which  are  shaped  by 
forging,  and  are  tempered  and  again  heated 
to  give  them  the  blue  color  of  steel.  After 
thii  is  done  they  are  sharpened  upon  a  grind- 
stone and  are  then  in  condition  to  receive  a 
wooden  handle  for  use.  They  were  not  pro- 
Tidcii  with  handles  at  the  time  they  were  im- 
ported, owing  to  the  high  price  of  wood  in 
Europe. 

From  the  separate  enumeration  of  "forg- 
ings  of  iron  and  the  steel"  and  ** forged  iron, 
of  whatever  shape,  or  in  whatever  stage  of 
manufacture,"  it  would  seem  that  Congress 
in  tended  to  distinguish  between  the  two.  and 
to  apply  the  term  *"  forgings, "  though  perhaps 
not  exclusively,  to  such  articles  as  are  com- 
pleted by  the  action  of  the  hammer.  Hence 
we  are  not  prepared  to  accept  the  theorv  of 
the  government  in  this  case  that  the  articles 
in  this  paragraph  are  confined  to  such  as  are 
incomplete,  or  in  process  of  manufacture,  as 
there  may  be  many  articles  which,  would  nat- 
urally fall  within  the  designation  of  **  forg- 
ings" which  are  finished  and  readv  for  use — 
such,  for  example,  as  ornamental  ironwork 
wrought  iron  raillnirs,  and  grilles,  none  of 
which  are  subjected  to  any  further  process 
of  manufacture.  This  view  is  strengthened 
to  a  certain  extent  by  the  separate  enumera- 
tion in  the  same  schedule  of  ** anvils,  anchors 
or  parts  thereof,  mill  irons  and  mill  cranks, 
of  wrought  irons  and  wrought  iron  for  ships, 
and  foigings  of  iron  and  steel,  for  vessels, 
steam  engines,  and  locomotives,  or  parts 
thereof,  weighing  each  twenty- five  pounds 
or  more,  two  cents  per  pound. "  Apparently 
all  of  these  fall  within  the  same  category  of 
forgings.  and  apply  to  completed  articles. 

But  we  do  not  understana  the  term  ^  forg« 
inp"  to  be  applicable  to  articles  which  re- 
ceive treatment  of  a  dilferent  kind  than  ham- 
mering before  they  are  complete;  such,  for 
example,  as  grinding,  tempering,  or  polish- 
ing, although  the  witnesses  agreed  that  weld- 
ing and  punching  are  properlv  forging  pro- 
cess. It  may  well  be  doubted,  too,  whether 
604|  *the  word  be  applicable  to  such  small 
articles  as  tools  of  trade  or  the  ordinary  im- 
plements of  husbandry.  The  fact  that  the  fur- 
ther process,  which  the  articles  specified  in 
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this  case  underwent,  represented  bat  three  or 
four  per  cent  of  the  total  labor  expended  upon 
them,  is  by  no  means  decisive,  when  it  is  a 
question  of  classification,  since  the  w€rj  object 
of  Congress  may  have  betu  to  protect  the  ad- 
ditional labor.     The  lines  between  different 
articles  enumerated  in  a  tariff  law  are  some- 
times very  nicely   drawn,    and   a   trifling 
amount  of  labor  is  often  sufficient  to  change 
the  nature  of  the  article,  and  determine  its 
classification.     Thus,  in  WorihingUm  v.  Bolh 
bins,  189  U.  8.  887  [85 :  1811,  the  merchandise 
imported  was  known  as  **  white  hard  enamel,  * 
and  was  used  for  various  purposes,  includinc 
the  making  of  faces  or  surfaces  of  w^ch 
dials,  scale  columns  of  thermometers,  faces 
or  surfaces  of  steam-gauge  dials,   and  for 
other  purposes  where  a  smooth  or  enameled 
surface    was    desired.     The    articles    were 
claimed  by  the  collector  to  be  dutiable  as 
*^ watch  materials,"  but  as  it  was  shown  that 
their  form  and  condition  would  have  to  be 
changed  by  grinding  or  pulverixing.    tbey 
were  held  to  be  dutiable  as  non-enumermtcd 
manufacturers. 

The  articles  in  question  were  properly 
classified  by  the  collector,  and  the  judgment 
of  the  court  below  must,  therefore,  be  re^ 
and  the  case  remanded  for  a  new  trial. 


97ILLIAM  ORIMM.  Hf.  in 

V. 

UNITED  STATES. 
(See  8.  a  Reporter^  ed.  601-Sll.) 

U.  8.  Rw.  Stat,  %  SSOS—wJIeienc^  of  indiet- 
ment—iending  letter  in  regard  to  pbteent  pie- 
turee, 

L  The  po8se«loo  of  obeoeoe,  lewd,  or  lamliiui 
pictures  constltues  no  offense  under  U.  8.  Bar. 
Stat.  1 8808  as  amended  by  the  Aoi  off  ISBIL  bat  a 
letter  not  in  Itself  obsoene.  lewd,  or  latoivkMS. 
but  which  coo  veyed,  and  was  intended  to  oobtcj, 
informatioD  in  respect  to  the  place  or  pttrmm 
wbere,or  whom,  such  objectlooable  mattaisoottli 
be  obtained,  is  within  the  statute. 

S.  It  is  sufficient  under  such  statute  to  aOege  that 
the  pictures,  papers,  and  prints  were  obsctas, 
lewd,  and  lascivious,  and  they  need  not  be  Inoor- 
porated  Into  the  Indictment  or  a  f  uU  flesorlpttni 
of  tbem  ffiven  therein. 

8.  Section  8806,  U.  8.  Rev.  Stat,  as  amended  by  tbs 
Act  of  18R8.wa8  violated  by  tbe  defeodaot,  ba  bar- 
Imr  placed  letters  in  tbe  postolBee  wbtcb  ouureyed 
Information  as  to  where  obscene  matter eoaldbt 
obtained,  with  a  view  of  irlviot  such  infciriaartna 
to  the  person  who  should  actually  reoeire  tbost 
letters,  no  matter  what  his  name;  and  tbe  fSfli 
that  tbe  person  who  wrote  for  such  obscure  a»t- 
ter  under  an  assumed  name,  and  recelred  de- 
fendant^ letters  was  a  rovemmeot  deteocift  Is 
no  manner  detracts  from  defendants  ffuUt. 

[No.  424.1 

Argued  and  Submitted  Jan,  tS,  189S,    IktHe^ 

March  4, 18$6. 

rr  ERROR  to  tbe  District  Court  of  CW 
United  States  for  tbe  Eastern  District  oT 
Mif^ourl.  to  review  a  judgment  that  tbe  de- 
fendant William  Grimm,  was  goUty  of  vk>lalp 
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iBgU.  a  Rey.  Stat  §8893,  b^  sending  a  letter 
gmng  Dotice  where  obscene  pictures  might  be 
obtained,  vkI  sentencing  him  to  imprisonment. 


Statement  ^  Mr.  JtuHee  Brewer: 

Secticm  8893,  Revised  Statutes,  as  amended 
hj  iecii<m  2  of  the  Act  of  Congress  of  Septem- 
bo  26.  1888,  chapter  1039  (25  Stat,  at  L.  496) 
providea  that  **  every  obscene,  lewd,  or  lasciv- 
fees  book,  pamphlet,  picture,  .  .  •  and  every 
written  c^  printed  card,  letter,  .  .  .  giving  in- 
foraiation.  directly  or  indirectly,  where  or 
how,  or  of  whom,  or  by  what  means  any  of 
the  hereinbefore  mentioned  matters,  artic'es,  or 
things  may  be  obtained  or  made,  whether  sealed 
as  firBt-cUas  matter  or  not,  are  hereby  declared 
to  he  non-mailable  matter,  and  shall  not  be 
coov^ed  in  the  mails  nor  delivered  from  any 
poetoffice  nor  bv  any  letter  carrier;  and  any 
person  who  shall  knowingly  deposit,  or  cause 
to  he  deposited,  for  mailing  or  delivery,  any- 
thing declared  by  this  section  to  be  non-mail- 
ahle  matter.  •  .  .  shall,  for  each  and  every 
oiTeose,  be  fined  upon  conviction  thereof  not 
more  than  five  thousand  dollars,  or  imprisoned 
at  hard  labor  not  more  than  five  years,  or  both, 
at  the  discretion  of  the  court." 

On  June  6,  1891,  the  defendant  was  indicted 
Id  the  District  Court  of  the  United  States  in 
and  for  the  Eastern  Division  of  the  Eastern 
Judicial  District  of  Missouri  for  a  violation  of 
this  statute.  The  indictment  was  in  four 
coanta.    The  second  is  as  follows: 

**A]id  the  ^nd  Jurors  aforesaid  upon  their 
oaths  aforesaid  do  further  present  that  after- 
wards, to  wit,  on  the  day  and  year  aforesaid, 
at  the  division  and  district  aforesaid,  said  Wil- 
606]liam  *6rimm,  late  of  said  division  of  said 
district,  then  and  there  receiyed  a  letter,  ad- 
dicMed  and  delivered  to  him,  of  the  following 
tenof: 

•*  'Richmond,  Ind.  July  21, 1890. 
"  'Mr.  William  Grimm.  Saint  Louis,  Mo. 

"  'Dear  Sir:  A  friend  of  mine  has  Just 
showed  me  some  fanc^  photographs  and  ad- 
vised me  that  they  could  be  obtained  from  you. 
I  am  on  the  road  all  the  time,  and  am  sure 
many  of  them  could  be  sold  in  the  territory 
oyer  which  I  travel.  How  many  diiOTerent 
kinds  can  you  furnish?  Send  me  price  list 
ihowiog  your  rates  by  the  hundred  and  dozen. 
Address  me  at  once  at  Indianapolis,  Ind.,  care 
Batea  House,  and  I  will  send  you  a  trial  order. 

Herman  Hun  tress. ' 

"And  the  grand  lorors  aforesaid  upon  their 
oaths  aforesaid  do  further  present  that  on  the 
day  and  year  aforesaid  the  said  William  Grimm 
then  and  there  had  in  his  possession  and  under 
his  control  a  large  number,  to  wit,  eight  bun- 
<iied,  obscene,  lewd,  and  lascivious  pictures, 
papers,  and  prints  of  an  indecent  character  and 
intended  and  adapted  for  an  indecent  and  im- 
moral use,  and  that  said  William  Grimm,  in 
KspoDse  to  said  letter,  on  the  day  and  year 
first  aforesaid,  did  then  and  there  unlawfully, 
feloniously,  and  knowingly  deposit  and  cause 
to  be  deposited  in  the  poetoffice  of  the  United 
States  at  St  Louis,  Missouri,  for  mailing  and 
delivery,  a  written  and  printed  letter  and  no- 
tice giving  information,  directly  and  indi- 
nctly,  to  one  Robert  W.  McAfee  and  divers 
other  persona,  whose  names  are  to  the  Jurors 
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aforesaid  unknown  and  for  that  reason  cannot 
be  herein  stated,  how,  where,  of  whom,  and 
by  what  means  obscene,  lewd,  and  lascivious 
pictures,  papers,  and  prints  of  an  indecent 
character  and  intended  and  adapted  for  an  in- 
decent and  immoral  use  might  be  obtained, 
which  said  lett^and  notice  was  then  and  there 
non-mailable  matter  and  was  then  and  there 
contained  in  an  envelope  and  wrapper  bearing 
and  having  thereon  the  address  and  superscri^ 
tion  following,  to  wit,  *Mr.  ♦Herman  [007 
Huntress,  care  of  Bates  House,  Indianapolis, 
Ind,'  and  which  said  letter  and  notice  is  of  the 
following  tenor: 
**  *  Wm.  Grimm,  photograph  and  art  studio, 

N.E.cor.  of  Jefferson  avenue  and  Olive  street. 
••  •  St.  Louis,  July  22,  ISiiO. 
"  Mr.  Huntress,  Richmond. 

'*  Dear  Sir:  I  received  your  letter  this  morn- 
ing. I  will  let  you  have  them  for  $2.00  per 
doz,  &  |12.50  per  100.  1  have  about  200  neg- 
atives of  actresses. 

"  *  Respectively,  Wm.  Grimm.' 

"And  the  grand  jurors  aforesaid  upon  their 
oaths  aforesaid  do  further  present  that  on  the 
day  and  year  first  aforesaid  the  said  William 
Grimm,  when  he  so  deposited  and  caused  to 
be  deposited  said  last  named  letter  and  notice 
in  said  postofflce,  unlawfully,  feloniously,  and 
knowingly  meant  and  intended  thereby  to  give 
notice  and  did  thereby  give  notice  and  in  for* 
mation  to  the  writer  of  said  first  named  letter 
and  to  said  McAfee  and  divers  other  persons, 
whose  names  are  to  the  grand  jurors  aforesaid 
unknown,  where,  bow,  of  whom,  and  by  what 
means  obscene,  lewd,  and  lascivious  pictures, 
papers,  and  prints  of  an  indecent  character  and 
intended  and  adapted  for  an  indecent  and  im- 
moral use  might  be 'obtained,  contrair  to  the 
form  of  the  statutes  of  the  United  States  in 
such  case  made  and  provided  against  its  peace 
and  dignity." 

The  fourth  count  charged  another  and  like 
offense  in  a  similar  form.  A  demurrer  to  the 
indictment  having  been  overruled,  .the  case 
came  on  for  trial,  and  a  verdict  was  returned 
finding  the  defendant  guilty  under  the  second 
and  fourth  counts,  and  not  guilty  under  the 
first  and  third.  A  motion  for  a  new  trial  hav- 
ing been  overruled,  the  defendant  was,  on  May 
21, 1892.  sentenced  to  imprisonment  for  one 
year  and  one  day.  To  reverse  such  judgment 
this  writ  of  error  was  taken. 

Mr.  D«  P,  Dyer  for  plaintiff  in  error. 
Mr,  Lawrenee  M»jcwell»  /r.,  Solieitor 
Oen,  for  defendant  in  error. 

*Mr,  Justies  Brewer  delivered  the  [608 
opinion  of  the  court: 

The  sufficiency  of  the  indictment  is  the  first 
question  presented.  It  is  insisted  that  the  pos- 
session of  obscene,  lewd,  or  lascivious  pictures 
constitutes  no  offence  under  the  statute.  This 
is  undoubtedly  true,  and  no  conviction  was 
sought  for  the  mere  possession  of  such 
pictures.  The  gravamen  of  the  complaint  is 
that  the  defendant  wrongfully  used  the  mails 
for  transmitting  infonnation  to  others  of  the 
place  where  such  pictures  could  be  obtained, 
and  the  allegation  of  possession  is  merely  the 
statement  of  a  fact  tending  to  interpret  the  let- 
ter which  he  wrote  and  placed  in  the  posU 
office 
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It  is  said  that  the  letter  isnot  in  itself  obsceDe, 
lewd,  or  lascivioos.  This  also  may  be  con- 
ceded. But  howe7er  Innocent  on  its  face  it  may 
appear,  if  it  conveyed,  and  was  intended  to 
convey,  information  in  respect  to  the  place  or 
person  where,  or  of  whom  such  objectionable 
matters  could  be  obtained,  is  wiihin  the  statute. 

Ag^n,  it  is  objected  that  it  is  not  sufBcient 
to  simply  allege  that  the  pictures,  papers,  and 
prints  were  obscene,  lewd,  and  lascivious;  that 
the  pleader  should  either  have  incorporated 
them  into  the  indictment  or  given  a  full  dis- 
cription  of  them  so  that  the  court  could,  from 
the  face  of  the  pleading,  see  whether  the^ 
were  in  fact  obscene.  We  do  not  think  this 
objection  is  well  taken.  The  charge  is  not  of 
sending  obscene  matter  through  the  mails,  in 
which  case  some  discription  might  be  neces- 
sary, both  for  identification  of  the  offense  and 
to  enable  the  the  court  to  determine  whether 
the  matter  was  obscene,  and,  therefore,  non- 
mailable. Even  in  such  cases  it  is  held  that  it 
is  unnecessary  to  spread  the  obscene  matter  in 
all  its  filthiness  apon  the  record;  it  is  enough 
to  so  far  describe  it  that  its  obnoxious  char- 
acter may  be  discerned.  There  the  gist  of  the 
offense  is  the  placing  a  certain  objeclional  arti- 
cle in  the  mails,  and,  therefore,  that  article 
should  be  identified  and  disclosed;  so.  here,  the 
600]  gist  of  the  'offense  is  the  mailing  of  a  let- 
ter giving  information,  and,  therefore,  it  is 
proper  that  such  letter  should  be  stated  so  as  to 
identify  the  offense.  But  it  does  not  follow 
that  everything  referred  to  in  the  letter,  or 
concerning  which  information  is  given  there- 
in, shoula  be  spread  at  length  on  the  indict- 
ment. On  the  contrary,  n  is  sufficient  to 
allege  its  character  and  leave  further  disclos 
ures  to  the  introduction  of  evidence.  It  may 
well  be  that  the  sender  of  such  a  letter  has  no 
•ingle  picture  or  other  obscene  publication  or 
print  in  his  mind,  but,  simply  knowing  where 
matter  of  an  obscene  character  can  be  obtained, 
uses  the  mails  to  give  such  information  to 
others.  It  is  unnecessary  that  unlawful  in- 
tent as  to  any  particular  picture  be  charged  or 
proved.  It  is  enough  that  in  a  certain  place 
tiiere  could  be  obtained  pictures  of  that  char- 
acter, either  already  made  and  for  sale  or  dis- 
tribution, or  from  some  one  willing  to  make 
them,  and  that  the  defendant,  aware  of  this, 
used  the  mails  to  convey  to  others  the  like 
knowledge. 

A  final  matter  complained  of  grows  out  of 
these  facts:  It  appears  that  the  letters  to  the 
defendant— the  one  signed  "Herman  Hunt 
ress,"  descrit)ed  in  the  second  count,  and  one 
•igned  "Wm.  W.  Waters,"  described  in  the 
fourth  count — were  written  by  Robert  W.  Mc 
Afee;  that  there  was  no  such  persons  as  Hunt- 
ress and  Waters;  that  McAfee  was  and  had 
been  for  years  a  post  office  inspector  in  the  em 
ploy  of  the  United  States,  and  at  the  same  time 
an  agent  for  the  Western  Society  for  the  Sud 
pression  of  Vice;  that  for  some  reason  not  dis- 
closed by  the  evidence  McAfee  suspected  that 
defendant  was  engaged  in  the  business  of  deal- 
ing in  obscene  pictures,  and  took  this  method 
of  securing  evidence  thereof;  that  after  receiv 
ing  the  letters  written  by  defendant,  he,  in  the 
name  of  Huntress  and  Waters,  wrote  for  a  sup 
ply  of  the  pictures,  and  received  from  defend 
ant  packages  of  pictures  which  were  conceded 
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to  be  obscene.    Upon  these  facta  it  is  iomsud 
that  the  conviction  cannot  be  sustaioed.    be 
cause  the  letters  of  defendant  were  deposited 
in  the  mails  at  the  instance  of  the  garennest. 
and  through  the  solicitation  of  one  of   its  olll 
cers;  that  they  were  directed  and  mailed  to  ficti- 
tious persons;  *thatno  intent  can  be  iiii-[010 
puted  to  defendant  to  convey  informatioo  to 
other  than  the  persons  naoied  in  the  letters 
sent  by  him,  and  that  as  they  were  Hctitkxii 
persons  there  could  in  law  be  no  intent  to  g^ve 
information  to  any  one.    This  objectioo   was 
properly  overruled  by  the  trial  court.     There 
lias  been  much  discussion  as  to  the  relations  of 
detectives  to  crime,  and  counsel  for  defendjuiK 
relies  upon  the  cases  of  United  Statm  v.  Whit- 
tier.  5  Dill.  85;  UniUd  8tate$  v.  MaUhew,  S5 
Fed.  Rep.  891   1  L.  R  A.  104;  UniUi  Siata 
V.  Adams,  59  Fed.  Rep.  674;  Saundert  ▼.  iV- 
j>20,  88  Mich.  218,  in  support  of  the  contentina 
thst  no  conviction  can  be  sustained  under  the 
facts  in  this  case. 

It  is  unnecessary  to  review  these  caaes.  mod  it 
is  enough  to  say  that  we  do  not  think  they 
warrant  the  contention   of  oounaeL    It  does 
not  appear  that  it  was  the  purpose  of  the  post- 
office  inspector  to  induce  <a  solicit  the  com- 
mission of  a  crime,  but  it  was  to  ascertain 
whether  the  defendant  was  engaged  in  an  un- 
lawful business.     The  mere  facts  that  the  lef- 
ters  were  written  under  an  assumed  name,  and 
that  he  was  a  government  official— a  detective, 
he  may  be  calfed— <lo  not  of  themselvet  con- 
stitute a  defense  to  the  crime  actually  commit- 
ted.    The  official,  suspecting  that  the  defend- 
ant was  engafsed  in  a  business  offensive  to  cood 
morals,  sou&rbt  information  directly  fropi  him, 
and  the  defendant,   responding   thereto,  %io 
lated   a  law  of  the  United  States   by   usiof 
the  mails  to  convey  such  information,*  and  be 
cannot  plead  in  defense  that  he  would  noi 
have    violated  the  law    if    inquiry  had  no( 
been  made  of  him  by  such  government  official 
The  authorities  in  support  of  this  propostitm 
are  many  and  well  considered.   Amonfr  oiben 
reference  may  be  made  to  the  cases  of  Batmf. 
United  States,  10  Fed.  Rep.  92;  and  the  ao^ 
thorities  collected  in  a  note  of  Mr.  Wbsrtoo, 
on  page  97;  United  States  v.  Moore,  19  Fed. 
Rep.  &;  United  St'tUs  v.  Wight,  38  Fed.  Rep. 
106;  in  which  the  opinion  was  delivered  br 
!kfr.  Justice  Brown,  then  district  judce,  sod 
concurred  in  by  Jfr.  «/t/s^»e»  Jackson,  tnea  cir- 
cuit Judge;  United  Statet  t    Dorseg,  40  Pad. 
Rep.  752;  Cam.  v.  Baker,  155  Biaas.  267,  ia 
which  the  court  held  tbat  one  who  goes  to  s 
house  alleged  to  be  kept  for  illegal  gamiof .  sad 
*en  gages  in  such  gaming  himself  for  the  f61 1 
express  purpose  of  appearing  as  a  witnc«  for 
the  government  againat  the  proprietor,  li  aot 
an  accomplice,  and  the  case  is  not  subject  lo 
the  rule  that  no  conviction  should  be  had  oa 
the  uncorroborated  testimony   of  an  acooB- 
Dlice;  People  v.  ^oelke,  94  N.  Y.  187.  46  Ais. 
Kep.  128,  in  which  the  same  doctrine  wai  laid 
down  as  to  the  purchaser  of  a  lottery  tickit. 
who  purchased  for  the  purpose  of  oetectioc 
nnd  punishing  the  vendor;  ^4at4  v.  Jonsfs,  D 
Kan.  498,  in  which  the  court,  citing  sertnl 
■luthorities,  discussed  at  some  length  the  qois- 
tion  as  to  the  extent  to  which  partidpaiioa  \ff 
a  detective  affects  the  liability  of  a  def^ndiBt 
for  a  crime  committed  by  the  two  Jointly;  £tt* 
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T.  ^etdbuy.  58  Kmn.  808.  But  It  is  unneces- 
tuj  to  multiply  authorities.  The  law  was 
acniallT  riolated  by  the  defeodaat;  he  placed 
Irtten  ID  the  postoMce  which  conveyed  infor- 
mttkm  M  to  where  obscene  matter  could  be 
obtained,  and  he  placed  them  there  with  a 
?kw  of  giyiDg  such  information  to  the  person 
wbo  should  actually  receiye  those  letters,  no 
Bitter  what  his  name;  and  the  fact  that  the 
peison  who  wrote  under  these  assumed  names 
lad  leceived  his  letters  was  a  government  de- 
tecdTe  ID  no  manner  detracts  from  his  guilt. 

These  are  all  the  questions  presented  by 
cooDseL  We  see  no  error  in  the  rulings  of  the 
tritl  court,  and  the  judgment  is,  therefore, 
iffirmed. 


THE    BLACK    DIAMOND   COAL    MIN- 
ING COMPANY,  IHff.  in  Err., 

THE  EXCELSIOR  COAL  COMPANY. 
(See  8.  G.  Beporter*s  ed.  SU-618.) 

Bitentability  cf  intention-^pntent  for  improve- 
metUineoal  iereens, 

L  In  deddlDff  upon  the  patentability  of  an  in  ven- 
tioo.  this  court  may  take  judicial  ooirnizano^of 
devloeathat  are  so  common  that  they  have  been 
laed  for  many  different  purposes. 

1  If  tliere  was  any  Invention  in  the  reissued 
patent  No.  7841,  granted  Oct.  10, 1978.  to  Martin 
R.  Roberts  for  an  ^improvement  in  coal  screens 
and  chutes,**  it  was  in  the  use  of  the  reservoir  and 
the  screening  device,  and  there  was  no  Infringe- 
neot  of  the  patent  by  the  use  of  defendant's 
hopper  and  chute,  with  or  without  a  solid  bottom, 
hecaose  it  laclced  the  reservoir  of  that  patent. 

[No.  200.1 

Argued  Jan.  SO,  1S95,    Decided  March  4, 1895, 

P\  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  district  of 
California,  to  review  a  judi^ment  in  favor  of 
the  plaintiff.  Excelsior  Coal  Company,  a^rainst 
the  defendant,  the  Black  Diamond  ([^oal  Min- 
ing Ck>mpany,  for  damages  for  the  infrloi;e- 
ment  of  reissued  letters  patent,  No.  7841, 
craDted October  10,1876,  to  Martin  R.  Roberts, 
for  an  improvement  in  coal  screens  and  chutes. 
Beterted,  with  direetione  to  grant  a  new  trial. 

Statement  by  Mr.  Justice  Brown; 

This  was  an  action  at  law  by  the  Excelsior 
Coal  Company  to  recover  damages  for  the  in- 
fringement of  reissued  letters  patent  No.  7841, 


ffranted  October  10, 1876,  to  Martin  R  Robertf. 
for  an  improvement  in  coal  screens  and 
chutes." 

It  seems,by  the  statement  of  the  patentee, tha* 
previous  to  this  invention,  in  unloading  ves- 
sels of  coal  the  coal  had,  for  the  most  part, 
been  hoisted  from  the  hold,  over  the  bul works, 
and  dumped  upon  the  wharf  or  upon  the  coai 
previously  dumped,  or»  if  chutes  were  used, 
such  chutes  were  fixed;  nor,  so  far  as  the 
patentee  was  aware,  had  a  movable  chute  ever 
been  known  or  used  by  which  the  coal  could 
be  received  from  the  vessel  at  any  point  on  the 
wharf  and  be  screened  and  delivered  to  the 
cart.  The  patentee  further  states  in  his  speci- 
fication: *'My  invention  consists  of  a  portable 
apparatus  for  receiving  coal  from  the  bucket, 
by  which  it  is  hoisted  from  the  ship,  and  for 
screening  and  delivering  it  to  carts  on  the 
wharf,  said  apparatus  be mg  adapted  for  ready 
removal  from  place  to  place  when  required. 

*'B^  this  apparatus  I  am  able  to  save  repeated 
handlings  and  consequeni  expense  and  the 
breakage  of  the  coal,  and  the  apparatus  can  be 
changed  from  one  point  to  another  where  the 
vessel  may  be  placed."  ^ 

*The  invention  in  question  consisted  [613 
substantially  of  n  strong  frame  (A)  surmounted 
by  a  hopper  (BB'),  in  the  form  of  a  trough, 
into  which  the  coal  is  dumped  from  the  hoist- 
ing buckets.  The  coal  falls  through  the  hopper 
upon  an  inclined  screen  (D), whose  meshes.con- 
siructed  of  horizontal  wires  are  coarse  enough 
to  detain  only  the  larger  lumps,  which  accu- 
mulate in  a  reservoir  (0),  formed  by  the  screen 
on  one  side,  and  three  inclined  surfaces  on  the 
other.  This  reservoir  is  in  fact  a  secondary 
hopper,  at  th ;  bottom  of  which  is  located  a 
chute  (F).  and  gate  {h\  through  which  the 
large  coal  is  drawn  off  as  requir^  into  the  cart 
or  other  vehicle.  The  smaller  coal,  which 
passes  through  the  meshes  of  the  screen  (D), 
tuUs  upon  a  second  inclined  screen  (I),  stand- 
ing trausversily  to  the  upper  one,  whose 
meshes  are  finer  than  the  uih'^r.  The  coal  i3 
again  shifted  by  this  screen  into  two  grades  the 
coarser  of  which  is  discharged  down  the  in- 
cline at  one  side  of  the  machine,  while  the 
finer  falU  through  the  meshes  upon  the  fioor 
or  wharf  ben  eat  ii  the  frame. 

The  patentee  further  added  in  his  specifica- 
tion: '*The  frame  (AA)  *will  be  mounted[614 
upon  small  wheels,  so  that  it  can  be  move<l 
from  one  place  to  another  upon  a  wharf , in  order 
to  be  placed  in  position  to  receive  the  dis- 
charging cargo  of  different  ships;   but  when 
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N0T>— ^JT  what  patents  are  arf^nted:  when  de- 
dared  void^  see  note  to  Evans  v.  Eaton,  4: 488. 

Am  to  patentability  of  inventions^  see  note  to 
Thompeon  v.  BoisMlicr,  29: 70,  and  Coruing  v.  Bur^ 
den.  14:083. 

At  to  abandonment  of  invention^  see  note^to  Pen- 
nock  V.  DialofTue,  7: 827. 

Am  to  distinetion  between  inventions  of  mechanism^ 
ortides,  or  tfroOvLcts  and  processen:  when  latter  pa- 
tented, see  note  to  €k)ming  v.  Burden,  14: 683. 

At  to  including  process  and  product  in  same  patent; 
Kvarate  patents  therefor,  see  note  to  Evans  v.  Ea* 
100,4:433. 

At  to  what  reissue  may  cover,  see  note  to  O^Eeilly 
V.  Morse,  14:  SOU 

At  to  amionnunt.  before  imuinQ  and  retstuing  pa- 
test:  reeordinir  when  astignment  transfers  extended 
(ermt.  see  note  to  Oayler  v.  Wilder,  18: 604. 

ue  u.  & 


As  to  wfien  assignee  may  sue  for  infringement;  when 
patentee  must;  when  they  must  Join,  see  note  to  Wil- 
son V.  liousseuu,  11: 1141. 

As  to  damages  for  infringement  of  patent;  treble 
damages,  see  note  to  Hogg  v.  Emerson;  18:894. 

As  to  anticipation  of  vatents;  prior  patents  and 
publicationn;  application  and  issue;  claims  and 
specifications,  see  note  to  Leffffett  v.  Standard  Oil 
Co.  87:  737. 

As  to  patents  for  designs.  wTien  valid,  see  note  to 
Smith  V.  Whitman  Saddle  Co.  87:  608. 

As  to  what  constitutes  infringement  of  pcUent;  sim- 
ilarity of  devices:  designs;  combinations;  machines: 
construction  of  pa^Unl.  see  note  to  Boyer  v.  Coupe, 
86:10:a 
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United  States,  and  therefore  it  was  DOt  neces- 
sary to  consider  the  questions  thus  raised,  and 
which  were  based  upon  the  assumplion  that 
the  tax  complained  of  was  an  imt)ost  or  duty 
upon  imports. 

The  power  to  regulate  commerce  among  the 
several  states  was  granted  to  Congress  in  terms 
as  absolute  as  is  the  power  to  regulate  com- 
merce with  foreign  nations.  If  not  in  all  re 
spects  an  exclusive  power,  if,  in  the  absence 
of  Congressional  action  the  states  may  con- 
tinue to  regulate  matters  of  local  interest  only 
incidentally  affecting  foreign  and  interstate 
commerce,  such  as  pilots,  wharves,  harbors, 
roads,  bridges,  tolls,  freights,  etc.,  still,  ac- 
cording  to  the  rule  laid  down  in  Cooleyy, 
Philadelphia  Wardens,  58  U.  8.  12  How .  299, 
819  [18:  996,  1004]  the  power  of  Congress  is 
exclusive  wherever  the  matter  is  national  in  its 
character  or  admits  of  one  uniform  system  or 
588]  plan  of  ^regulation,  and  is  certainly  so 
far  exclusive  that  no  state  has  power  to  make 
any  law  or  re^^ulation  which  will  affect  the  free 
and  unrestramed  intercourse  and  trade  be- 
tween the  states,  as  Congress  has  left  it.  or 
which  will  impose  any  discriminating  burden 
or  tax  upon  the  citizens  or  products  of  other 
states  coming  or  brought  within  Its  jurisdic- 
tion. 

So  long  as  Congress  does  not  pass  any  law 
to  regulate  commerce  among  the  several  states 
it  thereby  indicates  its  will  that  commerce  shall 
be  free,  and  any  regulation  upon  the  subject 
by  the  states  is  repugnant  to  such  freedom. 
Thus,  as  observed  Mr,  Justice  Strong:  "It 
seems  hardly  necessary  to  argue  at  length  that, 
unless  the  statute  can  be  justified,  as  a  legiti- 
mate exercise  of  the  police  power  of  the  state, 
It  is  an  usurpation  of  the  power  vested  exclu- 
lively  in  Congress.  It  is  a  plain  regulation  of 
Interstate  commerce,  a  regulation  extending  to 
prohibition.  Whatever  may  be  the  power 
»f  a  state  over  commerce  that  is  completely 
Internal,  it  can  no  more  prohibit  or  regulate 
that  which  is  interstate  than  it  can  that  whidi 
Is  with  foreign  nations." 

Such  being  the  recognized  law,  the  qnestion 
arose  before  the  court  In  the  case  of  Brown  v. 
Houston.  114  U.  8.  622  [29:  857]  whether  the 
assessment  of  the  tax  upon  the  coal  In  question 
In  the  barges  afloat  amounted  to  any  interfer- 
ence with  or  restriction  upon  the  free  introduc- 
tion of  the  plaintiffs'  coal  from  the  state  of 
Pennsylvania  to  the  state  of  Louisiana.  In 
other  words,  whether  the  tax  amounted  to  a 
regulation  or  restriction  upon  commerce  of 
the  states,  or  only  to  the  exercise  of  local  ad- 
ministration under  the  general  taxing  power, 
which,  though  it  may  incidentally  affect  the 
subjects  of  commerce.  Is  entirely  within  the 
power  of  the  state  untU  Congress  shall  see  fit 
to  interfere  and  make  express  regulations  on 
the  subject,  and  that  is  one  of  the  precise 

auestioDs  in  the  present  case.  And  it  was  held 
iiat  as  to  the  character  and  mode  of  the  assess- 
ment it  was  not  a  tax  imposed  upon  the  coal 
as  a  foreign  produce,  or  as  the  product  of  an- 
other state  than  Louisiana, nor  a  tax  imposed  by 
reason  of  the  coal  being  imported  or  brought 
Into  Louisiana,  nor  to  a  tax  imposed  whilst  it 
was  in  a  sUte  of  transit  through  that  state  to 
some  other  place  of  destination.  It  was  ira- 
589]  posed  after  the  *coal  had  arrived  at  its 
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destination  and  was  put  up  for  sale.  Tbeooal 
had  come  to  its  place  of  rest,  for  final  disposal 
or  use,  and  was  a  commodity  in  the  market  of 
New  Orleans.  It  might  continue  in  that  con- 
dition for  a  year  or  two  years,  or  only  for  a 
day.  It  had  become  a  part  of  the  general 
mass  of  property  in  tbe  state,  and  as  such  it 
was  taxable  for 'the  current  year  as  all  other 
property  in  the  city  of  New  Orleans  was  taxa- 
ble, under  the  law  it  could  not  be  taxed 
again  until  the  following  year.  It  was  sub 
jected  to  no  discrimination  in  favor  of  goods 
which  were  the  product  of  Louisiaos.  It  was 
treated  exactly  in  the  same  manner  as  such 
goods  were  treated. 

And  the  court  held  that  it  could  not  be  seri- 
ously contended,  at  least  in  the  absence  of  any 
congressional  legislation  to  the  contrary,  that 
goods  which  are  the  product  of  other  italei 
are  to  be  free  from  taxation  in  the  state  to 
which  they  might  be  carried  for  use  or  sale. 
And  it  may  be  added  that  the  correct  r«le  is 
for  the  assessor  or  tax  collector  to  assess  all 
property  found  within  his  jurisdiction,  being 
there  for  the  purpose  of  remaining  until  used 
or  sold,  and  constituting  part  of  the  great  msM 
of  the  general  property  of  the  country,  pro- 
vided always  that  tbe  assessment  does  not  ^ 
criminate  between  the  products  of  dilEmU 
states. 

And  the  court  further  observed  that  It  saw 
no  conflict  in  that  case,  either  in  the  law  Itsdf 
or  in  the  proceedings  which  had  been  had 
under  it  and  sustained  by  the  state  tribaoak» 
nor  any  conflict  with  the  general  rule  that  a 
state  cannot  pass  a  law  whidh  shall  intcrftfs 
with  the  unrestricted  freedom  of  commercs 
between  the  states. 

The  decision  of  the  court  In  Brawn  v.  Bern- 
ton,  114  U.  8.  622  [29:  257],  thus  rendeied. 
seems  to  be  conclusive  of  the  case  now  befoft 
the  court.  The  property  in  this  case,  u  ia 
that,  still  belongs  to  the  original  owoera  ia 
Pennsylvania,  but  is  brought  on  tbe  navigable 
waters  of  the  United  States,  in  boato  and  banei 
to  Louisiana  for  tbe  purposes  of  sale,  and  li 
subject  to  taxation  and  sale  as  anv  other 
property  of  the  citizens  of  the  United  Stain 
is  subject  when  It  becomes  incorporated  lalo 
the  bulk  of  the  property  of  the  countiT.ta- 
less  there  be  some  special  exemption  set  forth 
why  it  should  not  be  thus  taxed  aad  toU, 
of  which  there  is  none  here. 

Judgment  affirmed. 


THB  PITTSBURO  &  SOUTHERN  OOAL 
COMPANY,  IHf.  in  Err.. 

9. 

THE  STATE  OF  LOUISIANA*  for  the  w 
of  the  Charity  Hospital  of  New  Orleam 

(8ee&a  Reporter's  ed.ao-iOU 

Lauiiiana  iaw—appointino  gaugers  ef  esti  mi 
coke  boati-^Hot  o^feeUonaUe. 

h  The  provisions  of  tbe  act  of  Loolshina  ftorl^ 
loflr  for  the  appointment  of  two  gaavett  of  ooil 
and  coke  boats,  are  not  reirulatlooaof  < 

Nora.— ^  to  power  t/f  Onnorees  to 
meree,  see  notes  to  Gibbons  v.  0«<lrB,  le  fl,  §■< 
Brown  v.  Maryland,  •:  67a. 
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toeoolMet  wlfli  the  power  nested  in  Conflrrees  oyer 
tbefab]eot,but  police  reRulatioDS  which  every 
ante  maj  eoaot  although  they  may  In  some 
cases  tai  a  difrht  decree  affect  commerce,  nor 
doM  inch  statute  lay  an  Impost  or  duty  on  im- 
ports or  exports  from  other  states. 
1  There  Is  no  inhibition  against  said  statute  of 
Louisiana  tn  the  act  for  the  adinlasion  of  the 
Hate  of  Louisiana  into  the  Union,  or  in  the  Act  of 
Omgrces  which  provides  that  the  river  Missis- 
rippi  and  the  navigable  rivers  and  waters  leadinsr 
Isto  the  same  shall  be  oommon  blirhways  and 
fofever  free,  as  well  as  to  the  inhabitftnts  of  said 
•tateas  to  other  citizens  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor 
iBposed  by  the  said  state,  nor  is  there  in  said 
«atnte  any  disorimination  between  the  trans- 
portation of  coal  and  coke  from  Alabama  and 
from  Pennsylvania,  which  in  any  respeot  Im- 
pairs its  efficiency. 

[No.  10.] 

IN  ERROR  to  the  Supreme  Court  of  the 
i  State  of  Louisiana,  to  review  a  judgment  of 
that  court  leverelng  the  judgment  of  the 
fint  dty  court  of  Sew  Orleans,  and  con- 
demoing  the  defendant.  The  Pitlsburg  & 
Sontbem  Coal  Company,  a  corporalion  of 
Peoosylvania,  to  pay  to  the  state  of  Louisiana 
for  the  use  of  the  Charity  Hospital  of  that  city, 
the  penalty  of  $50  imposed  by  section  eight  of 
the  Louisiana  law  of  1888,  for  selling  in  New 
Orleans  a  boat  load  of  coal  without  its  having 
heen  inspected  by  a  coal  ganger  appointed  un- 
der and  as  proTided  for  in  said  law.    Affirmed, 


Statement  by  Mr,  Juttice  Field: 
Id  1888  the  legislature  of  Louisiana  passed 
tn  act  for  the  appointment  of  two  coal  and 
coke  boat  gangers,  to  fix  their  compensation, 
lod  confine  their  duties.    It   provided  that 
tbey  should  be  appointed  by  the  governor  of 
the  state,  with  the  approval  and  consent  of  the 
senate,  to  hold  their  offices  in  the  city  of  New 
Orleans,  with  a   proviso    that  the  governor 
should  have  the  power  to  remove  any  ooe  of 
them  upon  satisfactory  proof  to  him*  of  negli- 
gence and  official  misconduct    The  act  fur- 
ther provided  that  each  of  the  gaua:ers  should 
give  a  bond  payable  to  the  governor,  or  his 
successor  in  office,  with  two  sufficient  sureties 
hi  the  penal  sum  of  five  thousand  dollars,  con- 
ditioned for  the  faithful  performance  of  bis 
duties.    The  act  declared  that  it  should  be  the 
duty  of  the  gangers,  when  called  upon  for  that 
purpose,  to  gauge  any  coal  or  coke  boat  or 
bam  in  the  port  of  New  Orleans  or  the  state 
of  Louisiana;  that  such  gauging  should  con- 
sist in  reducing  the  length,  breadth,  and  depth, 
indde  measurement,  of  boats  or  barges,  deduct- 
hig  all  obstructions  and  displacements,  into  cu* 
bk  inches  and  dividing  the  cubic  inches  by 
twenty-dxbundredandeighty-eight.thusascer- 
591jtaioing*the  net  measurement  in  bushels; 
and  that  two  bushels  and  six  tenths  of  a  bushel 
should  constitute  a  barrel;  that  in  all  cases  it 
should  be  the  duty  of  the  gangers,  or  either  of 
them,  to  respond  promptly  to  any  call  made 


for  their  or  either  of  their  serrlces,  and  to  fur- 
nish a  full  and  detailed  certificate  of  the  gross 
measurement.of  the  boat  or  barge  gauged  and 
the  allowance  for  obstructions  or  displace- 
ments; that  the  fee  for  gauging  or  regauging 
should  be  ten  dollars  for  each  boat,  and  five 
dollars  for  each  bar^re,  to  be  paid  by  the  seller, 
except  as  subsequently  provided;  that  the  pur- 
chaser of  any  lx)at  or  barge  of  coal  or  coke 
should  have  the  privilege  of  calling  upon  the 
said  ganger  or  gangers  to  regauge  boats  or 
barges,  in  all  cases  where  the  original  gauge 
was  not  satisfactory,  and  such  regauge  should 
be  adopted  as  the  correct  measure;  that  if  the 
original  gauge  should  be  found  to  be  correct, 
then  the  purchaser  should  pay  the  fee  for  re- 
gauging;  but  if  the  regauge  should  show  alesa 
measure,  then  the  seller  should  pay  the  fee. 

The  law  also  declared  that  no  boatload  of 
coal  or  coke  should  be  sold  in  the  citv  or  state 
until  it  had  been  inspected,  as  provided  for  in 
the  act,  and  that  any  person  who  should  sell  a 
boatload  of  coal  or  coke  that  had  not  been 
gauged  as  requited  should  be  liable  to  a  pen- 
alty of  fifty  dollars  for  each  boat  or  barge  thuf 
sold,  to  be  recovered,  with  cosU  of  suit,  in  any 
court  of  competent  jurisdiction,  for  the  benefit 
of  the  Charity  Hospital  of  New  Orleans. 

The  term  of  office  of  said  gaugers  was  made 
four  years,  the  act  to  take  effect  from  its  pas- 

The  present  action  was  brought  by  the  state 
of  Louisiana  against  the  Pittsburg  &  Southern 
Coal  Company,  a  corporation  organized  under 
the  laws  of  rennsvlvania,  and  domiciled  in 
the  city  of  Pittsburg,  of  that  state,  in  which  it 
was  a  citizen,  to  recover  the  penalty  of  fifty 
dollars  for  selling  in  New  Orleans  one  boat  of 
coal  in  violation  of  section  eight  of  the  act.  It 
was  commenced  in  the  First  City  Court  of  New 
Orleans  by  the  attorney  general  of  the  state  for 
the  use  of  the  Charity  Hospital  of  the  city. 

The  defendant  appeared  by  counsel  and  an- 
swered, alleging,  besides,  that  it  was  a  corpora- 
tion under  the  laws  of  Pennsylvania  *and[69a 
domiciled  in  the  city  of  Pittsburg  in  that  state 
and  a  citizen  thereof,  that  its  business  was  that 
of  coal  mining,  buying  and  selling  coal  and 
coke,  that  coal  and  coke  were  the  products  of 
the  state  of  Pennsylvania,  and  were,  by  re- 
spondent, loaded  in  boats  and  barges  on  the 
Ohio  and  Mississippi  rivers,  and  navigated 
down  to  the  south  on  those  rivera  and  sold  to 
purchasers  along  the  banks  thereof  and  of  their 
various  southern  tributaries;  that  it  every  year 
sends  down  'the  Mississippi  river,  a  navigable 
river  of  the  United  States,  a  number  of  barges 
and  boats  with  cargoes  of  coal,  and  moors  the 
same  in  the  river,  retaining  them,  as  the  prop- 
erty of  the  respondent,  in  the  vessels  in  which 
they  are  brought  down  the  rivers  to  the  city  of 
New  Orleans  and  other  points,  and  holds  the 
same  until  they  are  sold  to  its  customers,  which 
is  the  object  with  which  the  boats  and  barges 
are  loaded  and  navigated  from  the  state  of 
Pennsylvania  to  the  state  of  Louisiana  and 
other  states,  the  vessels  always  remaining  on  the 


Aitotoffmaottax^  see  note  to  Inman  88.  Oo.  v. 
Thiker,  24: 118. 

AMtopowenofConaremUieorUT€^oommere€:9taU 
ilUititUt  ^ohtn  vaUd  as  being  a  reQuiaiion  of  eommeroe; 
dnimnieni:  veaaiU;  raUwayt;  ttUgraph  companies; 
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$t(xte  tax  on  eommerce^  when  4iivaUcl.  see  note  to 
Harmon  v.  ChtcaffO,  87: 218. 

Am  to  navigable  wntem,  what  are^ln  United  States; 
streams  and  inlandtoaters  as  highvoays^  see  note  to 
United  States  v.  The  MonteUo,  22: 80L 
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naTigable  waters  of  the  United  States  and  sold 
thereon. 

Respondent  ayerred  that  the  demand  herein 
made  was  by  virtue  of  act  No.  147  of  the  acts 
of  18B8  of  the  state  of  Louisiana,  and  that  the 
coal  boat  No.  1098,  for  selling  which  a  penalty 
of  fifty  dollars  was  claimed,  bad  been  gauged 
by  gaugers  employed  by  the  respondent,  and 
that  the  boat,  at  the  time  of  sale,  was  upon  the 
Mississippi  river,  a  navigable  stream  of  the 
United  States,  within  the  Jurisdiction  of  the 
United  States,  and  the  measurement  thereof 
made  by  the  saugers  was  in  accordance  with 
section  four  of  the  act;  and  that  the  firm  of  W. 
O.  Coyle  &  Company,  to  whom  the  boat  of 
coal  and  coke  had  been  sold,  were  satisfied 
with  the  measurement,  and  desired  no  further 
measurement  Uiereof,  and  no  certificate  of  the 
amount  of  coal  therein ;  that  the  price  was  agreed 
on  between  the  respondent  and  W.  G.  Coyle  & 
Company,  and  any  further  gauging  of  the 
boat  aud  coal  was  totally  unnecessary,  uncalled 
for,  and  would  have  been  productive  of  no 
good  or  benefit  to  anybody. 

Bespondent  further  averred  that  the  coal 
boat  No.  1098  was  laden  with  a  cargo  of  coal 
which  was  mined  in  Pennsylvania,  and  was 
by  the  respoudent  navigated  down  the  Ohio  and 
o9d]  Mississippi  rivers  to  a  point  or  place 
thereon  within  the  boundaries  of  the  state  of 
Louisiana,  for  the  purpose  of  selling  the  vessel 
and  cargo  upon  the  river  in  pursuance  of  the 
trade  or  commerce  which  is  carried  on  by  re- 
spondent thereon  and  within  the  body  of  the 
various  states  through  which  it  flows  oetween 
Pennsylvania  and  the  Gulf  of  Mexico. 

The  respondent  further  averred  that  the 
act  No.  147  of  1888,  making  the  gauging  of 
the  boat  compulsory  and  exacting  ten  dollars 
on  each  boat  sold  in  Louisiana,  under  which 
the  attorney  general,  in  the  name  of  the  state, 
proceeded,  was  contrary  to  the  constitution  of 
the  state  of  Louisiana,  and  void  upon  various 
grounds,  four  of  which  were  based  upon  the 
alleged  repugnance  of  the  act  to  certain  pro- 
visions of  the  constitution  of  the  state.  These 
were  not  considered,  as  they  were  deemed  im- 
material  to  the  disposition  of  the  case.  The 
other jnrounds  were  as  follows: 

1.  That  it  was  in  violation  of  article  one. 
section  ten  of  the  Constitution  of  the  United 
States,  in  that  it  impaired  the  obligation  of  a 
contract  in  this,  that  respondent  had  paid  to 
the  state  of  Louisiana  the  sum  of  two  hun- 
dred and  fifty  dollars  as  a  license  for  permis- 
sion to  carry  on  its  business  of  selling  coal  and 
coke  within  the  state;  that  the  two  hundred 
and  fifty  dollars  being  accepted  bv  the  state 
of  Louinana  and  the  city  of  New  Orleans  and 
a  license  issued  to  the  respondent  thereunder, 
Uie  same  constituted  a  contract  between  the  re- 
spondent and  the  state  and  the  city,  whidi  has 
also  issued  a  license  to  the  respondent  in  pay- 
ment of  the  sum.  giving  to  them  the  right  to 
sell  coal  and  coke  in  the  city  and  state  during 
the  year  1888  without  furUier  opposition  or 
hindrance  or  imposition  of  any  charge  or 
claim  or  Impost  on  the  part  of  the  state  or 
city;  that  the  license  was  obtained  and  granted 
by  the  state  and  the  city  prior  to  the  pas^ase 
of  act  No.  147  of  the  regular  session  of  1^. 

2.  That  it  waa  in  violation  of  section  ten  of 
article  one  of  the  Constitution  of  the  United 


States,  in  that  it  seeks  to  lay  an  impost  or  duty 
on  imports  in  the  state  of  Louisiana  from  tlie 
state  of  Pennsylvania,  which  was  not  nfficesss 
ly  for  the  execution  of  any  inspection  law. 

*8.  That  it  was  in  violation  of  the  5thr594 
Amendment  to  the  Constitution  of  the  United 
States. 

4.  That  it  was  in  violation  of  section  one  of 
the  14th  A.mendment  of  the  Constitution  of 
the  United  States. 

6.  That  it  was  in  violation  of  section  eMt 
of  article  one  of  the  Constitution  of  the  Unnied 
States  in  that  it  waa  a  regulation  of  oommeroe 
among  the  several  states,  and  it  sought  to  regu- 
late upon  the  Mississippi  river  the  sale  of  the 
vessel  and  coal  of  respondent,  which  are  the 
subjects  of  commerce  and  trade  carried  on  by 
the  respondent  on  the  river  between  the  state 
of  Pennsylvania  and  other  states  of  the  Union 
and  foreign  countries. 

The  respondent  averred  that  the  act  wu  re- 
pugnant to  the  provisions  of  the  Constitntioo 
of  ue  United  States  and  the  laws  thereof,  hi 
that  it  was  a  discrimination  against  imports 
brought  into  the  state  of  Louuiana,  in  boats 
upon  the  navigable  waters  of  the  United  States 
in  favor  of  those  brought  in  by  land  to  the 
state;  in  that  it  subjects  the  one  to  the  psy- 
ment  of  duties,  imposts,  and  ezacCiOtts  set 
forth  in  the  act  which  were  not  imposed  npoo 
those  brought  in  by  land. 

Respondent  averred  that  the  act  discriod- 
nated  against  coal  and  coke,  the  prodooe  of 
the  state  of  Pennsylvania,  in  favor  of  the  coal 
and  coke,  the  produce  of  the  state  of  Alsbams, 

That  the  act  was  an  oppressive  and  nnwsr- 
rentable  interference  with  the  right  of  dtiaeoi 
freely  to  contract  and  carry  on  trade  and  com- 
merce, and  contrary  to  individual  liberties. 

Wherefore  the  respondent  prayed  that  the 
act  No.  147  of  1888  be  decreed  contrary  aad 
repugnant  to  the  constitution  of  the  state  of 
Louisiana  and  of  the  United  States,  and  there- 
fore null  and  void,  and  that  judgment  be  ren- 
dered rejectibg  the  plaintifTs  demand,  and  di^ 
missing  the  respondent  with  costs. 

The  testimony  was  then  taken  both  on  the 
part  of  the  defendant  and  the  plaintilf. 

It  was  admitted  that  the  coal  sold  was  the 
property  of  the  defendant;  that  it  was  sold  to 
W.  G.  Covle  &  Co.  on  the  80th  of  Angnit. 
1888;  that  it  was  guaged  by  a  professional  ootl 
boat  gauger.  but  not  one  of  the  two  appofaitsd 
by  the  state  *under  the  statute,  and  that  [5M 
the  method  employed  by  him  waa  that  described 
in  the  statute,  and  that  no  applicatioo  wse 
made  to  the  state  gaugers  appointed  aider 
that  act,  and  the  boat  was  never  gauged  by  tbest 

The  agent  of  the  Pittsbmrg  i  Southern  Coel 
Company  testified  that  the  domicQ  of  the 
corporation  was  at  Pittsburg,  Pennsylvsais; 
that  ita  business  consisted  in  sdling  ooal  ia  tke 
southern  markets,  and  that  the  busincMwei 
carried  on  by  wholesale  in  boata  and  barges  oa 
the  river,  the  barges  containing  about  400  to45l 
tons,  and  the  boats  from  900  to  960  tons;  tftsi 
the  boats  were  loaded  with  Pittsburg  oosi  os 
the  Ohio  and  Mississippi  rivers,  and  on  arrinl 
in  Louisiana  was  sold  to  dealers,  planters,  sad 
other  purchasers^  but  in  no  quantity  less  thea 
a  boat  or  barge  load;  that  they  were  gsoged 
by  a  regular  gauger  employed  by  the  compssy; 
that  the  boat,  t<a  selling  tbt  load  for  which 


18M. 


PiTTSBUiiG  &  B.  Coal  Co.  v.  State  of  LotnsiANA. 


605-507 


die  pemdtj  was  claimed,  came  from  Pittsburg, 
i&d  was  the  property  of  the  Pittsburg  &  South- 
en  Coal  Company;  that  it  was  sold  to  W.  G. 
Oojle  A  Co.,  of  New  Orleans,  and  was  gauged 
by  a  gaoger  who  was  employed  by  the  com- 

Ckoy,  and  by  the  system  adopted  by  the  state 
w;  that  Coyle  &  Co.  made  no  objection  to 
the  gauge  of  the  boat,  required  no  certificate 
from  the  state  ofBcers,  and  no  such  certificate 
would  have  been  of  any  benefit  or  advantage 
to  either  party  to  the  transaction;  that  there 
was  some  competition  in  the  trade  in  coal  from 
Alabama,  which  came  by  rail,  and  that  yery 
mall  quantities  also  came  from  Tennessee; 
tiiat  tbm  was  no  coal  produced  in  Louisiana, 
ind  that  the  asent  had  taken  out  a  license  as  a 
wholesale  coal  dealer  for  that  state  for  the 
jear  188a 

The  trial  court  rendered  judgment  in  De- 
eember,  1^8,  rejecting  the  demand  of  the 
•tate.  It  proceeded  upon  the  ground  that  the 
employment  of  the  state  gangers  was  not  com- 
potoory;  that  in  the  case  at  bar  the  boat  was 
nu^ed  by  the  very  standard  required  by  the 
Louisiana  statute;  that  the  measurement  was 
siBtisfactoiT  to  both  the  vendor  and  the  pur- 
diaser,  and  that  the  only  complaint  of  ihe  state 
being  that  the  state  gangers  had  not  been  em- 

gojed,  the  defendant  had  not  violated  the  act. 
9S]  *fYom  this  judgment  appeal  was  taken 
to  the  supreme  court  of  the  state. 

That  court  reversed  the  judgment  of  the 
trial  court  and  condemned  the  defendant  to 
pay  to  the  state  for  the  benefit  of  the  Charity 
Hospital  of  New  Orleans  the  penalty  of  fifty 
dollars  imposed  by  section  eight  of  the  statute 
In  question.  It  proceeded  upon  the  ground 
that  the  gauging  by  the  state  inspectors  was 
compulsory ,  and  that  the  statute  attacked  was 
Bot  in  conflict  with  the  constitution  either  of 
the  state  or  of  the  United  States. 

To  reverse  that  judgment  the  present  writ 
of  error  was  prosecuted. 

The  plaintiff  assigns  the  following  as  errors 
of  the  supreme  court: 

1.  In  sustaining  the  statute  of  Louisiana, 
tbat  being  in  conflict  with  the  clause  of  the 
Constitution  of  the  United  State  which  declares 
that  Congress  shall  have  the  power  "to  regu- 
late commerce  with  foreign  nations  and  amonz 
the  several  states  and  witn  the  Indian  tribes;  ^ 

2.  In  sustaining  the  statute  of  Louisiana  be- 
cause it  was  in  conflict  with  the  clause  of  the 
Constitution  of  the  United  States  which  pro- 
vides that  "  no  state  shall,  without  the  consent 
of  the  Congress,  lay  any  imposts  or  duties  on 
Imports  or  exports  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection 
laws,  and  the  net  produce  of  all  duties  and  im- 
posts laid  by  any  state  on  imports  or  exports 
shall  be  for  the  use  of  the  Treasury  of  the 
United  States,  and  all  such  laws  shall  be  sub- 
ject to  the  revision  and  control  of  the  Con- 
gress:* 

8.  In  sustaining  the  statute  of  Louisiana 
whidi  was  in  conflict  with  that  portion  of  the 
Act  of  Congress  entitled  "An  Act  to  Enable 
the  People  of  the  Territory  of  Orleans  to  form 
a  Constitution  and  State  Government,  and  for 
the  Admission  of  the  State  into  the  Union  on 
ID  Equal  Footing  with  the  Original  States,  and 
■nd  for  other  purposes,"  which  provided: 
"That  the  river  Mississippi  and  the  navigable 
rivos  and  waters  leading  into  the  same  or  into 
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the  Oulf  of  Mexico  shall  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants  of 
the  *said  state  as  to  other  citizens  of  the  [597 
United  States, without  any  tax,  duty,  impost,  or 
toll  therefor,  imposed  by  the  said  state;"  and 
4.  In  sustaining  the  statute  of  Louisiana 
which  is  in  conflict  with  that  portion  of  the 
Act  of  Congress  which  provides:  **That  it 
shall  be  taken  as  a  condition  upon  which  the 
said  state  is  incorporated  in  the  Union,  that  the 
river  Mississippi  and  the  navigable  rivers  and 
waters  leading  into  the  same  and  into  the  Gulf 
of  Mexico  shall  be  common  highways  and  for- 
ever free,  as  well  to  the  inhabitants  of  the  said 
state  as  to  the  inhabitants  of  other  states  and 
the  territories  of  the  United  States,  without 
any  tax,  duty,  impost,  or  toll  therefor  imposed 
by  the  said  state:  and  that  the  above  condi- 
tion, and  also  all  the  other  conditions  and 
terms  contained  in  the  third  section  of  the  Act, 
the  title  whereof  is  hereinbefore  recited,  shall 
be  considered,  deemed,  and  taken  fundamental 
conditions  and  terms  upon  which  the  said  state 
is  incorporated  in  the  Union." 

Messrs.  W«  S«  Benedict,  OeorM   A. 

Kinsr  and  Charles  W.  Eomor,  for  plamtifl  in 
error: 

The  statute  of  Louisana  is  in  conflict  with  the 
Constitution  of  the  United  States  giving  Con- 
gress power  to  "regulate  Commerce  and  pro- 
viding no  state  shall,  without  the  consent  of 
the  Congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  and  with  the  Act  of  Congress 
for  the  admission  of  the  state  into  the  Union, 
which  declares  that  the  river  Mississippi  and 
the  navigable  rivers  and  waters  leading  into 
the  same  and  into  the  Gulf  of  Mexico,  shall 
be  common  highways,  and  forever  free. 

Tttmer  v.  Maryland,  107  U.  S.  88  (27:  870); 
Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  1  (6:  28); 
Minnesota  v.  Barber,  146  U.  S.  818  (84:  455),  8 
Inters. Com.  Rep.  185;  Brimmer  y.  Bebman,  188 
U.  S.  78  (84:  862).  8  Inters.  Com.  Rep.  485; 
Voighi  v.  Wright,  141  U.  S.  62  (85:  688). 

Goods  imported  into  a  state  from  a  foreign 
country  or  another  state,  are  while  they  remain 
in  the  hands  of  the  importer  and  in  the  original 
package,  so  far  under  the  protection  of  the  in- 
terstate commerce  clause  of  the  Constitution 
that  no  state  can  interfere  by  seizure  or  the 
exaction  of  license  tax,  or  any  other  action  in 
restraint  of  their  free  sale  at  the  place  where 
the  impdrtation  terminates. 

Brown  v.  Maryland,  25  U.  8.  12  Wheat.  419 
(6:  678);  Almy  v.  Oaliftyrnia,  65  U.  S.  24  How. 
169  (16:  644);  Low  v.  Austin,  80  U.  S.  18  Wall. 
29  (20:  517);  Bowman  v.  Chicago  db  K.  W.  R 
Co.  125  U.  8.  465  (81  700),  1  Inters.  Com.  Rep. 
828;  Leisy  v.  Hardin,  185  U.  8.  100  (84:  128). 
8  Inters.  Com.  Rep.  86;  Lyng  v.  Michigan,  185 
U.  S.  161  (84:  150),  8  Inters.  Com.  Rep.  148; 
Bobbins  ▼.  Shelby  County  Taxing  Dist.  120  U. 
S.  489  (80:  694).  1  Inters.  Com.  Rep.  45; 
Oruteher  v.  Kentucky,  141  U.  8.  47  (85:  649). 

The  statute  in  question  constitutes  a  clear 
attempt  to  tax  and  regulate  commerce  between 
the  states  in  coal,  and  should  for  that  reason  be 
held  unconstitutional  and  void. 

Messrs.  M.  J.  Cnnnin^hajii  and  George 
Grajt  for  defendant  in  error: 

The  difficulty  and  impolicy  of  determining 
by  precise  rule  and  deflnition  what  is  a  regula- 
tion of  interstate  commerce,  ao  as  to  be  f orbid- 
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den  to  the  states,  have  often  been  recognized 
by  this  court. 
Baltimore  A  O.  EL  Co.  ▼.  Maryland.  88  U.  8. 

21  Wall.  473  (22:  684);  Hannibai  db  Bt.J.R. 
Co.  V.  Hu9en,  96  U.  8.  470  (24:  529). 

It  is  not  everything  that  affects  commerce 
that  amounts  to  a  regulation  of  it  within  the 
meaning  of  the  Constitution. 

Philadelphia  <fe  R.  R.  Co.y,  Pennsylvania, 
83  U.  8.  15  Wall.  298  (21:  167);  Sherlock  v. 
Ailing,  93  U.  8.  99  (23:  819);  GibboM  v.  Ogden, 

22  0.  8.9  Wheat.  203  (6:  71);  Munn  v.  Illinois, 
94  U.  8.  185  (24:  87);  Smith  ▼.  Alabama,  124 
U.  8.  478  (31:  510);  NashtiUe^O.  iSfSt.  L.B.O0. 
y:  Alabama,  128  U.  8.  101  (82: 854),  2  Inters. 
Com.  Rep.  238. 

The  Louisiana  statote  makes  no  discrimina- 
tion between  coal  from  Penosylvania  and  that 
from  other  states,  and  therefore  places  no 
burden  or  restriction  on  interstate  com- 
merce. 

Woodruff  V.  Parham,  75  U.  8.  8  Wall.  140 
(19:  887);  Binson  v.  Lott,  75  U.  8.  8  Wall.  148 
(19:  887);  Broum  y.  Houston,  114  U.  8. 622  (29: 
257). 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court  as  follows: 

There  is  nothing  in  the  provisions  of  the  act 
of  Louisiana  providing  for  the  appointment  of 
two  gangers  of  coal  and  coke  boats,  which  can 
properly  be  considered  as  regulations  of  com- 
merce. In  conflict  with  the  power  vested  in 
Congress  over  the  subject.  They  only  prescribe 
the  rule  by  which  the  capacity  of  the  carry- 
ing vessels  of  coal  and  coke  can  be  determined, 
and  the  weight  of  the  coal  or  coke  carried 
ascertained,  which  may  be  readily  done  at  any 
time.  They  were  adopted  for  the  convenience 
of  the  owners  of  the  boats  and  loads.  They  are 
properly  to  be  regarded  as  a  part  of  those  innu- 
merable police  regulations  which  every  state 
may  enact  for  the  convenience  and  comfort  of 
its  inhabitants  in  the  conduct  of  their  business. 
598]*They  do  not  add  to  the  increase  or 
to  the  dimunition  of  the  products  of  the  state 
or  to  the  facility  of  their  transportation  or  of 
their  loading  or  landing.  They  may  in  some 
cases  in  a  slight  degree  affect  commerce,  but 
not  in  such  an  extent  or  sense  as  to  be  properly 
designated  as  regulations  of  commerce. 

As  this  court  said  in  Smith  y.  Alabama,  124 
U.  8.  478  [31:  510]:  "There  are  many  cases 
where  the  acknowledged  powers  of  a  state 
may  be  exerted  and  applied  in  such  a  manner 
as  to  affect  foreign  or  interstate  commerce 
without  being  intended  to  operate  as  commer- 
cial regulations.  If  their  operation  and  ap- 
plication in  such  cases  reeulate  such  commerce, 
so  as  to  conflict  with  the  regulation  of  the 
same  subject  by  Congress,  either  as  expressed 
in  positive  laws  or  Implied  from  the  absence 
of  legislation,  such  l^slatlon  on  the  part  of 
the  state,  to  the  extent  of  that  conflict,  must 
be  refi;arded  as  annulled.  To  draw  the  line  of 
interference  between  the  two  fields  of  juris- 
diction, and  to  define  and  declare  the  instances 
of  unconstitutional  encroachment,  is  a  judicial 
question  often  of  much  diflSculty,  the  solution 
of  which,  perhaps,  is  not  to  be  found  in  any 
single  and  exact  nile  of  decision.  8ome  gen- 
eral lines  of  discrimination,  however,  have 
been  drawn  in  varied  and  numerous  dedsiona 

648 


of  this  court.    It  has  been  Dniformly  beld,  for 
example,  that  the  states  cannot  by  legislatioo 
place  burdens  upon  comt^erce  with  fonign 
nations  or  among  the  several  states."    "Bat 
upon  an  examination  of  the  cases  in  which 
they  were  rendered,"  the  court  added,  speakioc 
from  Sherlock  v.  AUing,  93  U.  8  99  [2.H:  819 j. 
"it  will  be  found  that  the  legislation  adjudged 
Invalid  imposed  a  tax  upon  some  instrument 
or  subject  of  commerce,  or  exacted  a  lken«e 
from  parties  engaged  in  commercial  pursuits, 
or  created  an  impediment  to  the  free  navintiOB 
of  some  public  waters,  or  prescribed  con£tk>DS 
in  accordance  with  which  commerce  in  par- 
ticular articles  or  between  particular  pteoes 
was  required  to  be  conducted.    In  all  the  cases 
the  legislation  condemned  operated  direcUy 
upon  commerce,  either  byway  of  tax  upon  its 
business,  license  upon  its  pursuit  in  particular 
channels,  or  conditions  for  carrying  it  on."  In 
that  case  it  was  held  that  a. statute  of  Indians, 
giving  a  *right  of  action  to  the  personal [590 
representatives  of  the  deceased  where  his  death 
was  caused  by  the  wrongful  act  or  omis^icm 
of  another,  was  applicable  to  the  case  of  a  kws 
of  life  occasioned  by  a  collision  between  stean- 
boats  navigating  the  Ohio  river  engaged  in  in- 
terstate commerce,  and  did  not  amount  to  t 
regulation  of  commerce  in  violation  of  the 
Constitution  of  the  United  States.     On  this 
point  the  court  said  (p.  103):  '^General  legisla- 
tion of  this  kind,  prescribing  the  liabilities  or 
duties  of  citizens  01  a  state,  without  distinction 
as  to  pursuit  or  calling.  Is  not  open  to  any  valid 
objection  because  It  may  affect  persons  engtced 
in  foreign  or  interstate  commerce.    Objecooa 
might,  with  equal  propriety,  be  urged  againtt 
le^slation  prescribing  the  form  In  whidi  con- 
tracts shall  be  authenticated,  or  property  ds- 
scend  or  be  distributed  on  the  death  of  its 
owner,  because  applicable  to  the  contracts  or 
estates  of  persons  eiigaged  In  such  commeroe. 
In  conferring  upon  (ingress  the  regulatioB  of 
commerce  it  was  never  intended  to  cut  tbs 
states  off  from  legislating  on  aU  subjects  relst* 
ing  to  the  health,  life,  and  safety  of  their  dt* 
izens,  though  the  legislation  might  indirectly 
affect  the  commerce  of  the  country.    Lefida- 
tion,  in  a  great  variety  of  ways,  may  affect 
commerce  and  persons  engaged  in  it  withoot 
constituting  a  regulation  of  it  within  the  mesa- 
ing  of  the  Constitution.  .  .   .   And  it  may  bs 
said,  generally,  that  legislation  of  a  state,  aol 
directed  against  commerce  or  any  of  its  regn- 
lations,  but  relating  to  the  riffhts,  duties,  sad 
liabilities  of  citizens,  and  only  indirectly  sad 
remotely  affectine  the  operations  of  commerce, 
is  of  obligatory  force  upon  citizens  within  ks 
territorial  jurisdiction,  whether  on  liad  or 
water,  or  engaged  In  commerce,  foreign  or  ia> 
terstate.  or  in  any  other  pursuit.** 

We  do  not  think  that  the  sUtute  of  Lods* 
iana  was  in  conflict  with  the  commodal  power 
of  Congress  prescribed  by  the  Constltatina, 
and  the  supreme  court  of  Louisiana  did  aol 
err,  therefore,  in  sustaining  it  It  provided 
onlv  a  regulation  for  the  measurement  of  Ihs 
coal  and  coke  boats  on  the  MIsslaBippI,  sad  of 
the  coal  and  coke  carried,  whidi  nettber  in- 
creased nor  Impaired  the  commeroe  of  Iks 
country  in  the  carrying  form  of  the  boaU  or  is 
the  coal  and  coke  earned. 

*Nor  do  we  perceive  that  the  atatnte  of  [600 
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Loafirfani  in  any  respect  lays  an  impost  or  duty 
m  imports  or  exports  from  Pennsylvania  and 
Looiaasa.  The  terms  ^imports"  and  ''exports" 
•pplyoDlyto  articles  imported  from  foreign 
coQotrin  or  exported  to  them.  The  inhibition 
toposed  b  the  laying  of  duties  on  imports 
fnoi  foreign  countries,  and  not  on  such  as 
cune  from  one  state  to  another.  This  was  di- 
rectly hdd  in  Woodruff  v.  Parham,  75  U.  S. 
8  WiD.  128  [19:  882].  The  exception  from 
tbs  restriction  from  levying  a  tax  on  imports 
•Dd  exports  is  condned  to  such  as  may  be  ab 
•otntely  necessary  to  execute  the  inspection 

Nor  do  we  perdeve  that  there  is  any  inhibi- 
tkw  to  the  statute  of  Louisiana  in  the  act  ap- 
profed  Fehruaiy  20, 1811,  enabling  the  people 
U  the  territory  of  Orleans  to  form  a  constitu- 
tion sod  stiite  government  and  for  the  admis- 
BOD  of  the  state  of  Louisiana  into  the  Union 
00  an  equal  footing  with  the  original  states,  or 
ii  the  Act  of  Confess  which  provides,  as  the 
inaheraUe  condition  on  which  the  state  of 
Louisiana  was  admitted  into  the  Union,  that 
the  river  Mississippi  and  the  navigable  rivers 
asd  waters  leading  into  the  same  or  into  the 
Golf  of  Mexico  shall  be  common  highways  and 
forever  free,  as  well  to  the  inhabitants  of  said 
state  as  to  other  citizens  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor 
iaposed  by  the  said  state.  The  tax,  duty,  im- 
post, or  toll  thus  referred  to  and  thus  prohib- 
ited are  such  as  are  directed  against  the  com- 
merce of  the  rivers,  and  not  such  as  are  im- 
posed hj  any  regulation  for  convenience  in  the 
measorement  or  storage  of  coal  or  coke  car- 
riel  The  freedom  contemplated  is  that  which 
would  be  destroyed  by  denying  equality  of 
rifbt  to  any  particular  class  of  vessels  or  mode 
ofDavigating  the  Mississippi  and  other  rivers 
leading  into  the  Gulf  of  Mexico.  All  such 
rivers  are  to  be  deemed  highways  and  equally 
open  to  all  persons  who  choose  to  pursue  com- 
merce upon  them. 

Nor  is  there  any  discrimination  in  the  trans- 
portation of  the  coal  and  coke  from  Alabama 
and  that  from  Pennsylvania,  as  in  any  respect 
impairs  the  efficiency  of  the  law  of  Louisiana. 
Tae  difference  between  the  transportation  of 
the  coal  and  coke  from  Pennsylvania  and  from 
601]  Alabama  is  only  the  difference  *arLlng 
from, one  being  transported  by  water  and  the 
other  by  land.  There  is  a  difference  arising  be- 
tween If  ater  and  land  carriage,  arising  from  the 
nature  of  the  two  modes,  but  not  one  created  by 
l«islation,  direct  or  indirect,  or  by  any  efforts 
of  the  state  legislature  to  give  or  recognize  a 
discrimination  in  the  case  of  either. 

Judffment  affirmed. 


LEVERETT  8ALTON8TALL.  CoUector. 

Appt., 

«.     

WIBBUSCH  A  HILGER. 

(See  8.  0.  Beporter'B  ed.  601-eOL) 
Tariff  on  manvfaeture$  of  metal, 

OupeuUtr's  pAnoecs,  soytbes,  and  ffraas  books,  Im- 


ported, are  to  be  olasslfled  under  the  last  eiause  of 
section  a  of  the  Tariff  Act  of  1888  (2S  Stat,  at  L. 
601)  as  manufactures  of  metaU  and  are  dutiable 
at  forty-five  per  centum  ad  valorem, 

[No.  150.  J 
Argued  Jan.  15, 1896,    Decided  March 4, 1893. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  to 
review  a  judgment  for  the  plaintiff,  a  corpora- 
tion known  as  Wiebusch  A  Hilger,  Limited, 
against  the  Collector  of  Port  of  Boston,  for  an 
excess  of  duty  imposed  upon  imported  carpen- 
ters pincers,  scythes  and  grass  hooks.  BO' 
vereed,  and  com  remanded  for  a  new  trioL 

Statement  by  Mr.  Justice  Brown; 

This  was  an  action  by  a  corporation  known 
as  Wiebusch  &  Hilger,  Limited,  against  the 
collector  of  the  port  of  Boston,  to  recover  an 
alleged  excess  of  dutv  imposed  upon  a 
certain  consignment  of  carpenters'  pincers, 
scythes,  and  grass  hooks,  imported  from  Ant- 
werp in  March,  1889. 

The  collector  exacted  upon  this  importa 
tion  a  duty  of  45  ^  under  the  last  clause  of 
section  C  of  the  Tariff  Act  of  1883  (22  Stat, 
at  L.  501)  which  provides  for  **  manufac- 
tures, articles,  or  wares,  not  specially  enu- 
merated or  provided  for  in  this  Act,  composed 
wholly  or  m  part  of  iron,  steel,  ...  or 
any  other  metal,  and  whether  wholly  or 
partly  manufactured,  forty-five  per  centum 
ad  valorem,^ 

Plaintiff  protested  against  this  classifica- 
tion, and  in  due  time  brought  suit,  contend- 
ing that  the  articles  were  dutiable  at  2^  cents 
per  pound,  under  a  provision  of  the  same 
scheaule  for  **  forcings  of  iron  and  steel,  or 
forged  iron,  of  whatever  shape,  or  in  what- 
ever stage  of  manufacture,  not  specially  enu- 
merated or  provided  for  in  this  Act. " 

♦Upon  trial  before  a  jury,  the  court  [602 
directed  a  verdict  for  the  plaintiff,  holding 
the  classification  of  the  collector  to  have 
been  incorrect,  and  the  defendant  sued  out 
this  writ  of  error. 

Mr,  Edward  B. Whitney*  Assistant  Atty. 
Oen„  for  plaintiff  in  error. 

Messrs.  Francis  Lynde  Stetson*  Charles 
P.  Searle,  Albert  Comstock  and  Bverit  Brown 
for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  raises  the  single  ouestion  whether 
the  pincers,  grass- hooks,  ana  scythes,  which 
constituted  tnis  importation,  should  have 
been  classified  as  manufactures  of  metal,  or 
forgings  of  iron  or  steel.  All  the  articles 
were  made  of  forged  steel. 

There  was  no  evidence  in  this  case  that  the 
word  **  forgings"  was  used  in  any  commercial 
or  technical  sense  among  manufacturers,  and, 
in  the  absence  of  such  evidence,  we  are  bound 
to  presume  that  it  was  used  in  ita  ordinary 
ana  commonly  accepted  sense  of  metal  shaped 
by  heating  and  hammering.  Bvoan  v.  Arthur, 
108  U.  S.  597  £26 :  5251 ;  Maddock  v.  Magtme, 
152  U.  8.   868  [88:  482].    Of  this  use  of 


Hoci.—.^  to  lien  of  UnUed  Stales  for  dtitf 68,  see 
Bote  to  United  States  v.880  Chests  of  Tea,  0: 702. 
Js  to  aoUon  to  reeover  bath  duties  paid  under 
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protest;  protest,  how  made,  and  its  effstit,  see  note 
to  Greely  v.  Thompson,  18;  397. 
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words  the  ooart  takes  judicial  notice.    Nix 
▼.  Redden,  149  U.  8.  304  [87:  745]. 

The  pincers  in  question  are  made  of  two 
flat  pieces  of  iron  about  eigtit  inches  long, 
which  are  put  into  the  fire,  so  that  one  end 
of  each  piece  is  heated.  They  are  then  taken 
out,  split  at  the  heated  ^nd,  and  a  small 
piece  of  steel  inserted  and  welded  in  to  form 
the  bite.  They  are  again  heated,  the  jaws 
shaped,  and  a  hole  punched  in  each  jaw  for 
the  reception  of  tiie  rivet.  They  are  again 
heated  and  rehnmmered  to  make  the  ekinks 
round  and  shape  the  knob  at  each  end.  While 
cold  they  are  fastened  together  by  a  rivet, 
which  is  itself  hammered  out  of  a  rod,  the 
rivet  being  heated  and  clinched  after  it  is  in- 
Bertpd.  The  jaws  are  brought  to  a  point  by  a 
603]*rough  file,  and  are  then  nibbed,  and  the 
whole  article  polished  with  an  emery  wheel. 
The  pincers  are  then  ready  for  use.  .  The  non- 
forging  process  bears  to  the  forging  process 
the  proportion  of  8  to  4  per  cent. 

The  scythes  and  grass-nooks  are  made  out 
of  fiat  pieces  of  metal,  which  are  shaped  by 
forging,  and  are  tempered  and  again  heated 
to  give  them  the  blue  color  of  steel.  After 
thii  is  done  they  are  sharpened  upon  a  grind- 
stone and  are  then  in  condition  to  receive  a 
wooden  handle  for  use.  They  were  not  pro- 
vided with  handles  at  the  time  they  were  im- 
port^, owing  to  the  high  price  of  wood  In 
£!urope. 

From  the  separate  enumeration  of  "forg- 
ings  of  iron  and  the  steel"  and  **  forged  iron, 
of  whatever  shape,  or  in  whatever  stage  of 
manufacture,**  it  would  seem  that  Ck)Dgress 
in  tended  to  distinguish  between  the  two,  and 
to  apply  the  term  **  forgings,  **  though  perhaps 
not  exclusively,  to  such  articles  as  are  com- 
pleted by  the  action  of  the  hammer.  Hence 
we  are  not  prepared  to  accept  the  theory  of 
the  government  in  this  case  that  the  articles 
in  this  paragraph  are  confined  to  such  as  are 
incomplete,  or  in  process  of  manufacture,  as 
there  may  be  many  articles  which,  would  nat- 
urally fall  within  the  designation  of  **  forg- 
ings" which  are  finished  and  readv  for  use — 
■uch,  for  example,  as  ornamental  ironwork 
wrought  iron  railinirs,  and  grilles,  none  of 
which  are  subjected  to  any  further  process 
of  manufacture.  This  view  is  strengthened 
to  a  certain  extent  by  the  separate  enumera- 
tion in  the  same  schedule  of  ** anvils,  anchors 
or  parts  thereof,  mill  irons  and  mill  cranks, 
of  wrought  irons  and  wrought  iron  for  ships, 
and  foigings  of  iron  and  steel,  for  vessels, 
steam  engines,  and  locomotives,  or  parts 
thereof,  weighing  each  twenty-five  pounds 
or  more,  two  cents  per  pound. "  Apparently 
all  of  these  fall  within  the  same  category  of 
forgings,  and  apply  to  completed  articles. 

But  we  do  not  understand  the  term  **  forg- 
ing" to  be  applicable  to  articles  which  re- 
ceive treatment  of  a  different  kind  than  ham- 
mering before  they  are  complete;  such,  for 
example,  as  grinding,  tempering,  or  polish- 
ing, although  the  witnesses  agreed  that  weld- 
ing and  punching  art  properly  forging  pro- 
ce^^ses.  It  may  well  be  doubted,  too,  whether 
604)  *the  word  be  applicable  to  such  small 
articles  as  tools  of  traoe  or  the  ordinary  im- 
plements of  husbandry.  The  fact  that  the  fur- 
ther process,  which  the  articles  specified  in 
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this  case  underwent,  represented  but  three  or 
four  per  cent  of  the  total  labor  expended  upon 
them,  is  by  no  means  decisive,  when  it  is  a 
question  of  classification,  since  the  v^  object 
of  Congress  may  have  been  to  protect  the  ad- 
ditional labor.  The  lines  between  different 
articles  enumerated  in  a  tariff  law  are  some- 
times verv  nicely  drawn,  and  a  trifling 
amount  of  labor  is  often  suflScient  to  change 
the  nature  of  the  article,  and  determine  its 
classification.  Thus,  in  Worihington  v.  Both 
bins,  189  U.  8.  887  [85 :  1811,  the  merchandite 
imported  was  known  as  **  white  hard  enamel,* 
and  was  used  for  various  purposes,  includinc 
the  making  of  faces  or  surfaces  of  watch 
dials,  scale  columns  of  thermometers,  faces 
or  surfaces  of  steam-gauge  dials,  and  for 
other  purposes  where  a  smooth  or  enameled 
surface  was  desired.  The  articles  were 
claimed  by  the  collector  to  be  dutiable  as 
**  watch  materials,  **  but  as  it  was  shown  thai 
their  form  and  condition  would  have  to  be 
changed  by  grinding  or  pulverizing,  they 
were  held  to  be  dutiable  as  non-enumerated 
manufacturers. 

The  articles  in  question  were  properly 
classified  by  the  collector,  and  the  Judgment 
of  the  court  below  must,  therefore,  be  revened 
and  the  case  remanded  for  a  new  tri^L 


WILLIAM  ORIMM,  lyr.  im 

V. 

UNITED  STATES. 
(See  8.  a  Reporter's  ed.  a(M-eiL) 

U.  8.  Bm.  Stat.  %  S893-^ffieieneg  of  indict- 
ment^$ending  Utter  in  regliMrd  to  cUetmffid' 
turee, 

L  The  poaevion  of  obsoeoe«  lewd,  or  lawiiloM 
pictures  oonstitues  do  offense  uiMler  U.  &  Bar. 
Stat.  1 8808  as  amended  by  the  Act  of  1S8I,  bat  a 
letter  not  in  Itself  obscene,  lewd,  or  latoirioes, 
but  which  coo  veyed.  and  was  intended  to  ooonr. 
ioformatioo  in  respect  to  the  place  or  pcnoa 
where,of  whom,  such  objeotiuoable  mattenoooM 
be  obtained,  is  within  the  statute. 

f .  It  is  sufllcient  under  such  statute  to  aDcge  tkat 
the  pictures,  papers,  tod  prints  were  utaaan, 
lewd,  and  lascivious,  and  they  need  not  be  iooar> 
porated  into  the  indictment  or  a  f  uU  dsnripttoa 
of  them  given  therein. 

a.  Section  8808,  U.S.  Bev.  Stat,  as  amended  hrths 
Act  of  1888,  was  violated  by  the  defendant,  he  hsv» 
Inir  placed  letters  in  the  postofllee  which  ouuwe^td 
information  as  to  where  obscene  matter ooaM  bi 
obtained,  with  a  view  of  ffivint  such  inforastioa 
to  the  person  who  should  actually  reoetre  thow 
letters,  no  matter  what  his  name;  and  the  tool 
that  the  person  who  wrote  for  such  obsem  ■•<- 
ter  under  an  assumed  nsme,  and  recdred  d»> 
fendant^s  letters  was  a  fovemment  detaodvt  is 
no  manner  detracts  from  defendants  gnttt. 

[No.  434.^ 

ArguBd  and  SuhmUted  Jan.  tS,  189$,    Dttiim 

March  4, 189S. 

rr  ERROR  to  the  District  Court  of  te 
United  States  for  the  Eastern  Distikl  oT 
Mi^ouri,  to  review  a  judgment  that  the  de- 
fendant William  Qrimm,  was  guilQr  of  vioblr 
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iigIL  a  Rer.  Stat  g  8898,  byseodingaletter 
giftng  DoUoe  where  ooscene  pictures  might  be 
(^Maioed,  and  sentencing  him  to  imprisonment. 


Sutement  ^  Jfr.  Jiutiee  Brewer: 

Section  8893«  Revised  Statutes,  as  amended 
bj  lection  3  of  the  Act  of  Congress  of  Septem- 
ber 26. 1888,  chapter  1039  (25  Stat,  at  L.  496) 
proTides  that  "  every  obscene,  lewd,  or  lascir* 
wa  book,  pamphlet,  picture,  .  .  •  and  every 
written  or  printed  card,  letter,  •  .  .  giving  in- 
formation, directly  or  hadirectly,  where  or 
bow,  or  of  whom,  or  by  what  means  any  of 
tbe  herein  before  mentioned  matteni,  artic'es,  or 
things  may  be  obtained  or  made,  whether  sealed 
m  flrst-dasB  matter  or  not,  are  hereby  declared 
to  he  noD-mailable  matter,  and  shall  not  be 
eoQvcyed  in  the  mails  nor  delivered  from  any 
poitomce  nor  bv  any  letter  carrier;  and  any 
person  who  shall  knowingly  deposit,  or  cause 
to  he  deposited,  for  mailing  or  delivery,  any- 
thing declared  by  this  section  to  be  non-mail- 
ibte  matter.  .  .  .  shall,  for  each  and  every 
offense,  be  fined  upon  conviction  thereof  not 
more  than  five  thousand  dollars,  or  imprisoned 
it  hard  labor  not  more  than  five  years,  or  both, 
st  the  discretion  of  the  court." 

On  June  6,  1891,  the  defendant  was  indicted 
in  tbe  District  Court  of  the  United  States  in 
and  for  the  Eastern  Division  of  the  Eastern 
Judicial  District  of  Missouri  for  a  violation  of 
this  statute.  The  indictment  was  in  four 
counts.    The  second  is  as  follows: 

*'And  the  ^nd  Jurors  aforesaid  upon  their 
Oiths  aforesaid  do  further  present  that  after- 
wards, to  wit,  on  the  day  and  year  aforesaid, 
St  the  division  and  district  aforesaid,  said  Wil- 
006]liam  *Grimm,  late  of  said  division  of  said 
district,  then  and  there  received  a  letter,  ad- 
dressed and  delivered  to  him,  of  the  following 
tenor: 

•*  •Richmond,  Ind.  July  31,  1890. 
*  'Mr.  WQIiam  Orimm,  Saint  Louis,  Mo. 

"*  'Dear  Sir:  A  friend  of  mine  has  Just 
•bowed  me  some  fancr  photographs  and  ad- 
vised me  that  they  could  oe  obtained  from  you. 
I  am  00  the  road  all  the  time,  and  am  sure 
many  of  them  could  be  sold  in  the  territory 
over  which  I  travel.  How  many  different 
kinds  can  you  furnish?  Send  me  price  list 
•bowing  your  rates  by  the  hundred  and  dozen. 
Address  me  at  once  at  Indianapolis.  Ind.,  care 
Bates  House,  and  I  will  send  you  a  trial  order. 

Herman  Huntresa' 

"And  the  grand  lorors  aforesaid  upon  tiieir 
oaths  aforesaid  do  further  present  that  on  the 
day  and  year  aforesaid  the  said  William  Grimm 
tben  and  there  had  in  his  possession  and  under 
bis  control  a  large  number,  to  wit,  eight  hun- 
dred, obscene,  lewd,  and  lascivious  pictures, 
papers,  and  prints  of  an  indecent  character  and 
intended  and  adapted  for  an  indecent  and  im- 
moral use,  and  that  said  William  Grimm,  in 
lespoDse  to  said  letter,  on  the  day  and  year 
first  aforesaid,  did  then  and  there  unlawfully, 
felooiously.  and  knowingly  deposit  and  cause 
to  be  deposited  in  the  postoffice  of  the  United 
States  at  St  Louis,  Missouri,  for  mailing  and 
ddivery,  a  written  and  printed  letter  and  no- 
tice giving  information,  directly  and  indi- 
rectly, to  one  Robert  W.  McAfee  and  divers 
other  persons^  whose  names  are  to  the  Jurors 
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aforesaid  unknown  and  for  that  reason  cannot 
be  herein  stated,  how,  where,  of  whom,  and 
by  what  means  obscene,  lewd,  and  lascivious 
pictures,  papers,  and  prints  of  an  indecent 
character  and  iotended  and  adapted  for  an  in- 
decent and  immoral  use  might  be  obtained, 
I  which  said  lett^and  notice  was  then  and  there 
,  non-mailable  matter  and  was  then  and  there 
contained  in  an  envelope  and  wrapper  bearing 
and  having  thereon  the  address  and  superscri^ 
tion  following,  to  wit,  'Mr.  •Herman  [60i 
Huntress,  care  of  Bates  House,  Indianapolis, 
Ind.'  and  which  said  letter  and  notice  is  of  the 
following  tenor: 
**  *  Wm.  Grimm,  photograph  and  art  studio, 

N.E.cor.  of  Jefferson  avenue  and  Olive  street. 
'•  *  St.  Louis,  July  22,  lS\fO. 
**  Mr.  Huntress,  Richmond. 

••  Dear  Sir:  I  received  your  letter  this  morn- 
ing. I  will  let  you  have  them  for  $2.00  per 
doz,  &  |X2.50  per  100.  I  have  about  200  neg* 
atives  of  actresses. 

"  'Respectively.  Wm.  Grimm.' 

"And  the  ip'and  jurors  aforesaid  upon  their 
oaths  aforesaid  do  further  present  that  on  the 
day  and  year  first  aforesaid  tbe  said  William 
Grimm,  when  he  so  deposited  and  caused  to 
be  deposited  said  last  named  letter  and  notice 
in  said  postoffice,  unlawfully,  feloniously,  and 
knowinglv  meant  and  intended  thereby  to  give 
notice  and  did  thereby  give  notice  and  infor- 
mation to  the  writer  of  said  first  named  letter 
and  to  said  McAfee  and  divers  other  persons, 
whose  names  are  to  the  grand  jurors  aforesaid 
unknown,  where,  how,  of  whom,  and  by  what 
means  obscene,  lewd,  and  lascivious  pictures, 
papers,  and  prints  of  an  indecent  character  and 
intended  and  adapted  for  an  indecent  and  im- 
moral use  might  be  obtained,  contrary  to  the 
form  of  the  statutes  of  the  United  States  in 
such  case  made  and  provided  against  its  peace 
and  dignity." 

The  fourth  count  charged  another  and  like 
offense  in  a  similar  form.  A  demurrer  to  the 
indictment  having  been  overruled,  the  case 
came  on  for  trial,  and  a  verdict  was  returned 
finding  the  defendant  guilty  under  the  second 
and  fourth  counts,  and  not  guilty  under  the 
first  and  third.  A  motion  for  a  new  trial  hav* 
ing  been  overruled,  the  defendant  was,  on  May 
21, 1892,  sentenced  to  imprisonment  for  one 
year  and  one  day.  To  reverse  such  judgment 
this  writ  of  error  was  taken. 

Jfr.  D.  P.  Dyer  for  plaintiff  in  error. 
Mr.  Lawrence  Mazwell»  /r.,  Solieitor 
Om,  for  defendant  in  error. 

*Ifr.  JuBtiee  Brewer  delivered  the  [60S 
opinion  of  the  court: 

Tbe  sufficiency  of  the  indictment  is  the  first 
question  presented.  It  is  insisted  that  the  pos- 
session of  obscene,  lewd,  or  lascivious  pictures 
constitutes  no  offence  under  the  statute.  This 
is  undoubtedly  true,  and  no  conviction  was 
sought  for  the  mere  possession  of  such 
pictures.  The  gravamen  of  the  complaint  is 
that  the  defendant  wrongfully  used  the  mails 
for  transmitting  infonnation  to  others  of  the 
place  where  such  pictures  could  be  obtained, 
and  the  allegation  of  possession  is  merely  the 
statement  of  a  fact  tending  to  interpret  the  let- 
ter which  he  wrote  and  placed  in  the  pos^ 
office 
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It  Is  said  that  the  letter  isnot  Id  itself  obsceoe, 
lewd,  or  lascivioas.  This  also  may  be  con- 
ceded. But  however  lonoceDt  on  its  face  it  may 
appear,  if  it  conveyed,  and  was  intended  to 
convey,  information  in  respect  to  the  place  or 
person  where,  or  of  whom  such  objectionable 
matters  could  be  obtained,  is  wiihio  the  statute. 

Again,  it  is  objected  that  it  is  not  sufficient 
to  simply  allege  that  the  pictures,  papers,  and 
prints  were  obscene,  lewd,  and  lascivious;  that 
the  pleader  should  either  have  incorporated 
them  into  the  indictment  or  given  a  full  dis- 
cription  of  them  so  that  the  court  could,  from 
the  face  of  the  pleading,  see  whether  thev 
were  in  fact  obscene.  We  do  not  think  this 
objection  is  well  taken.  The  charge  is  not  of 
sending  obscene  matter  through  the  mails,  in 
which  case  some  discription  might  be  neces- 
sary, both  for  identification  of  the  offense  and 
to  enable  the  the  court  to  determine  whether 
the  matter  was  obscene,  and,  therefore,  non- 
mailable. Even  in  such  cases  it  is  held  that  it 
is  unnecessary  to  spread  the  obscene  matter  In 
all  its  filth iness  apon  the  record;  it  is  enough 
to  so  far  describe  it  that  its  obnoxious  char- 
acter may  be  discerned.  There  the  gist  of  the 
offense  is  the  placing  a  certain  objeciional  arti- 
cle in  the  mails,  and,  therefore,  that  article 
should  be  identified  and  disclosed;  so.  here,  the 
009]  gist  of  the  ^offense  is  the  mailing  of  a  let- 
ter giving  information,  and.  therefore.  It  is 
proper  that  such  letter  should  be  stated  so  as  to 
identify  the  offense.  But  it  does  not  follow 
that  everything  referred  to  in  the  letter,  or 
concerning  which  information  is  given  there- 
in, should  be  spread  at  length  on  the  indict- 
ment. On  the  contrary,  n  is  sufficient  to 
allege  its  character  and  leave  further  disclos 
ures  to  the  introduction  of  evidence.  It  may 
well  be  that  the  sender  of  such  a  letter  has  no 
single  picture  or  other  obscene  publication  or 
print  In  his  mind,  but,  simply  knowing  where 
matter  of  an  obscene  character  can  be  obtained, 
uses  the  mails  to  give  such  information  to 
others.  It  is  unnecessary  that  unlawful  in- 
tent as  to  any  particular  picture  be  charged  or 
proved.  It  is  enough  that  in  a  certain  place 
there  could  be  obtained  pictures  of  that  char- 
acter, either  already  made  and  for  sale  or  dis- 
tribution, or  from  some  one  willing  to  make 
them,  and  that  the  defendant,  aware  of  this. 
used  the  mails  to  convey  to  others  the  like 
knowledge. 

A  final  matter  complained  of  grows  out  of 
these  facts:     It  appears  that  the  letters  to  the 
defendant— the  one  signed  "Herman  Hunt 
ress,"  descril)ed  in  the  second  count,  and  one 
signed    ''Wm.  W.  Waters,"  described  in  the 
fourth  count — were  written  by  Rol)ert  W.  Mc 
Afee;  that  there  was  no  such  persons  as  Hunt- 
ress and  Waters;   that  McAfee  was  and  had 
been  for  vears  a  postoffice  inspector  in  the  em 
ploy  of  the  United  States,  and  at  the  same  time 
an  agent  for  the  Western  Society  for  the  Sud 
pression  of  Vice;  that  for  some  reason  not  dis 
closed  by  the  evidence  McAfee  suspected  that 
defendant  was  engaged  in  the  business  of  deal- 
ing in  obscene  pictures,  and  took  this  method 
of  securing  evidence  thereof;  that  after  receiv 
ing  the  letters  written  by  defendant,  he,  in  the 
name  of  Huntress  and  Waters,  wrote  for  a  sup 
ply  of  the  pictures,  and  received  from  defend 
ant  packages  of  pictures  which  were  conceded 

558 


to  be  obscene.    Upon  these  facts  it  la  insisted 
that  the  conviction  cannot  be  sostaioed,    be 
cause  the  letters  of  defendant  were  deposited 
in  the  mails  at  ttie  instance  of  the  gOTerment, 
and  through  the  solicitation  of  one  of  its  olB 
cers;  that  they  were  directed  and  mallcMl  to  ficti- 
tious persons;  *that  no  intent  can  be  im-[G10 
puted  to  defendant  to  convey  informatioo  to 
other  than  the  persons  named  in  the  letters 
sent  by  him,  and  that  as  they  were  fictitioQs 
persons  there  could  in  law  be  no  intent  to  give 
mformation  to  any  one.    Tbb  objectloQ   was 
properly  overruled  by  the  trial  court.    Tbo« 
has  been  much  discussion  as  to  the  relations  of 
detectives  to  crime,  and  counsel  for  defendant 
relies  upon  the  cases  of  United  Statm  v.  Wkit- 
tier.  5  Dili  85;  UniUi  8tate$  v.  Mmtthew,  SS 
Fed.  Rep.  891,  1  L.  R  A.  104;  United  Slates 
V.  Adanu,  59  Fed.  Rep.  674;  Saunden  v.  iV»- 
ple,  88  Mich.  218,  In  support  of  the  oonteotioQ 
that  no  conviction  can  be  sustained  under  the 
facts  in  this  case. 

It  Ib  unnecessary  to  review  these  cases,  sod  it 
is  enough  to  say  that  we  do  not  think  they 
warrant  the  contention   of  counsel.    It  does 
not  appear  that  it  was  the  purpose  of  the  post- 
office  inspector  to  haduce  or  solicit  the  com- 
mission of  a  crime,   but  It  was  to  ascertain 
whether  the  defendant  was  engaged  in  an  ud 
lawful  business.     The  mere  facts  that  tbs  lee 
ters  were  written  under  an  assumed  name,  sod 
that  he  was  a  government  official— a  detecUvr. 
he  may  be  called— do  not  of  themselves  con- 
stitute a  defense  to  the  crime  actually  commit- 
ted.    The  official,  suspecting  that  the  defend- 
ant was  engaged  in  a  business  offensive  to  good 
morals.- sou crbt  information  directly  fropi  him. 
and  the  defendant,   responding   thereto,  %k> 
lated   a  law  of  the  United  States   by   usId^ 
the  mails  to  convey  such  information,'  and  be 
cannot  plead  in  defense  that  he  would  noc 
have   violated  the  law    if    inquiry  had  not 
been  made  of  him  by  such  government  offlcisL 
The  auihorities  in  support  of  this  propo»ti<>a 
are  many  and  well  considered.    Amonp  otbrri 
reference  may  be  made  to  the  cases  of  Bataf. 
United  States,  10  Fed.  Rep.  92;  and  the  an^ 
Uiorities  collected  in  a  note  of  Mr.  Wbarloo. 
on  page  97;  United  States  v.  Moore^  19  Fed. 
Rep.  &;  United  St'ftes  v.  Wight,  38  Fed.  Rep. 
106;  in  which  the  opinion  was  delivered  bv 
.1/r.  JusHce  Brown,  then  district  Judge,  sad 
concurred  in  by  Mr.  Jttttiee  Jackson,  tbeo  cir- 
cuit judge;  United  Statm  v    Darseg,  40  M. 
Rep.  752;  Com.   v.  Baker,  1S5  MasL  287.  ia 
which  the  court  held  tbat  one  who  goes  to  i 
house  alleged  to  be  kept  for  illegal  gamior  sod 
^engages  in  such  gaming  himself  for  the  |<51 1 
express  purpose  of  appearing  as  a  witnesi  for 
the  government  against  the  proprietor,  k  aot 
an  accomplice,  and  the  case  is  not  subject  id 
the  rule  that  no  conviction  should  be  bad  oa 
the  uncorroborated  testimony   of  an  acooia- 
ulice;  PtopU  v.  J^aetke,  94  N.  Y.  187.  4t  An. 
Uep.  128,  in  which  the  same  doctrine  wailaid 
down  as  to  the  purchaser  of  a  lotterv  ticket, 
who  purchased  for  the  purpose  of  oefcoUBC 
nnd  punishing  the  vendor;  Mats  v.  Jsssm,  n 
Kan.  498,  In  which  the  court,  citing  sefenl 
luthorities,  discussed  at  some  length  the  qwrn- 
tion  as  to  the  extent  to  which  partidnatioo  bf 
a  detective  affects  the  liability  of  a  defcodsit 
for  a  crime  committed  bj  the  two  Jointly;  fibi 
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T.  Stkktteif,  68  Kan.  808.  But  it  is  uooeces- 
niy  to  multiply  autboritieB.  The  law  was 
actiullT  Tiolated  bv  tbe  defendant;  be  placed 
leCtert  in  the  posto^cc  wbich  conveyed  infor- 
mtUoD  as  to  wbere  obscene  matter  could  be 
obtained,  and  be  placed  tbem  there  with  a 
Tiew  of  giving  such  information  to  tbe  person 
wbo  should  actually  receive  those  letters,  no 
Bitter  what  his  name;  and  the  fact  that  tbe 
person  who  wrote  under  these  assumed  names 
ud  teceived  his  letters  was  a  (government  de< 
lectife  in  no  manner  detracts  from  his  guilt. 

These  are  all  the  questions  presented  by 
eoQDseL  We  see  no  error  in  tbe  rulings  of  tbe 
tiiil  court,  and  the  judgment  is,  therefore, 
ifBnned. 


THE    BLACK    DIAMOND    COAL    MIN- 
ING COMPANY.  IHff.  in  Err., 

THE  EXCELSIOR  COAL  COMPANY. 
(See  6.  C  Beporter*s  ed.  <ni-6ia) 

HiadabiUty  of  invention — patent  for  improve- 
metUineoal  screens, 

L  In  dedding  upon  tbe  patentabUity  of  an  In  ven- 
tloii.  this  court  may  take  Judicial  oognizano^of 
devices  that  are  so  common  that  they  have  been 
QKd  for  many  different  purposes. 

1  If  there  was  any  inveotlon  In  tbe  reissued 
patent  No.  7341,  granted  Oct.  10, 1870.  to  Martin 
B.  Roberts  fOr  an  ^improvement  in  coal  screens 
and  chutes,**  It  was  in  the  use  of  tbe  reservoir  and 
the  ioreening  device,  and  there  was  no  Infringe- 
meot  of  the  patent  by  tbe  use  of  defendant's 
hopper  and  chute,  with  or  without  a  solid  lx>ttom, 
because  It  lacked  tbe  reservoir  of  that  patent. 

[No.  200.1 

Argued  Jan.  SO,  1895.    Ikeided  March  4, 1896. 

P\  ERROR  to  the  Circuit  Court  of  tbe 
United  States  for  the  Northern  district  of 
Califoroia.  to  review  a  judgment  in  favor  of 
tbe  phioiiff.  Excelsior  Coal  Conapany,  airainst 
the  defendant,  the  Black  Diamond  tk>a1  Min- 
ing Company,  for  damages  for  tbe  infringe- 
ment of  reissued  letters  patent.  No.  7841, 
mated  October  10,1876,  to  Martin  R.  Roberts, 
for  ao  improvement  in  coal  screens  and  chutes. 
Beurudf  toith  directiom  to  grant  a  new  trial, 

Statement  by  Mr.  Justice  Brown: 
This  was  an  action  at  law  by  the  Excelsior 
Goal  Company  to  recover  damages  for  tbe  in- 
friogement  of  reissued  letters  patent  No.  7341, 


ffranted  October  10, 1876,  to  Martin  R  Roberti; 
for  an  improvement  in  coal  screens  and 
chutes." 

It  seems, by  tbe  statement  of  the  patentee,tha* 
previous  to  this  invention,  in  unloading  ves- 
sels of  coal  the  coal  had,  for  the  most  part, 
been  hoisted  from  tbe  hold,  over  the  bul works, 
and  dumped  upon  the  wharf  or  upon  the  coai 
previously  dumped,  or,  if  chutes  were  used, 
such  chutes  were  fixed;  nor,  so  far  as  the 
patentee  was  aware,  bad  a  movable  chute  ever 
been  known  or  used  by  which  tbe  coal  could 
be  received  from  tbe  vessel  at  any  point  on  the 
wharf  and  be  screened  and  delivered  to  tbe 
cart.  The  patentee  further  states  in  his  speci- 
fication: **My  invention  consists  of  a  portable 
apparatus  for  receiving  coal  from  the  bucket, 
by  wbich  it  is  hoisted  from  the  ship,  and  for 
screening  and  delivering  it  to  carts  on  tbe 
wharf,  said  apparatus  being  adapted  for  ready 
removal  from  place  to  place  when  required. 

"By  this  apparatus  I  am  able  to  save  repeated 
handlings  and  consequent  expense  and  the 
breakage  of  tbe  coal,  and  the  apparatus  can  be 
changed  from  one  point  to  another  where  tbe 
vessel  may  be  placed." 

*Tbe  invention  in  question  consisted  [613 
substantially  of  a  strong  frame  (A)  surmounted 
by  a  hopper  (BB').  in  tbe  form  of  a  trough, 
into  which  the  coal  is  dumped  from  the  hois^ 
ing  buckeU.  The  coal  falls  through  tbe  hopper 
upon  an  inclined  screen  (D),  whose  meshes,con- 
siructed  of  horizontal  wires  are  coarse  enough 
to  detain  only  the  larger  lumps,  which  accu- 
mulate in  a  reservoir  (0),  formed  by  tbescreeu 
on  one  side,  and  three  inclined  surfaces  on  tbe 
other.  This  reservoir  is  in  fact  a  secondary 
hopper,  at  th ;  bottom  of  which  is  located  a 
chute  (F).  and  gate  (/i).  through  which  tbe 
large  coal  is  drawn  off  as  requir^  into  tbe  cart 
or  other  vehicle.  Tbe  smaller  coal,  which 
passes  through  the  meshes  of  the  screen  (D), 
fulls  upon  a  second  inclined  screen  (I),  stand- 
ing trausversily  to  the  upper  one,  whose 
meshes  are  finer  than  the  otb^r.  Tbe  coal  i3 
again  shifted  by  this  screen  into  two  grades  tbe 
coarser  of  which  is  discharged  down  the  in- 
cline at  one  side  of  the  machine,  while  tbe 
finer  falU  through  tbe  meshes  upon  the  floor 
or  wharf  beneath  tbe  frame. 

The  patentee  further  added  in  his  specifica- 
tion: '*Tbe  frame  (AA)  *  will  be  mounted[614 
upon  small  wheels,  so  that  it  can  be  move<l 
from  one  place  to  another  upon  a  wharf , in  order 
to  be  placed  in  position  to  receive  the  dis- 
charging cargo  of  different  ships;   but  when 


K09B— Jbr  what  patents  are  ornnted;  wlien  de- 
dared  void,  see  note  to  Evans  v.  Eaton,  4: 483. 

M  to  patentabUity  of  inventions,  see  note  to 
TliomptoD  V.  Bolsseller,  28: 76,  and  Oorulng  v.  Bur- 
den. 14:683. 

As  to  abandonment  of  invention^  see  note>to  Pen- 
oock  V.  Dialogue.  7:827. 

As  to  dtstinetion  between  inventions  of  mechanism, 
articles,  or  ifroaucts  and  processes:  when  latter  pet- 
tented,  see  note  to  Cominir  v.  Burden,  14: 683. 

As  to  indudtng  process  and  product  in  same  patent; 
eenarate  patents  therefor^  see  note  to  Evans  v.  Ea- 
tOD,4:483. 

As  to  ichat  reissue  may  eover^  see  note  to  0*Bell]y 
V.lforK.14:60i. 

As  to  assignment,  before  iesuing  and  reitauima  PO^ 
teat;  recording:  when  aseignment  transfers  extended 
Usm,  tee  note  to  Gayler  v.  Wilder,  18: 504. 

ue  u.  & 


As  to  v^n  assignee  may  sue  for  infringemeni;  when 
patentee  must:  when  they  mustjoln^  see  note  to  Wil- 
son V.  Kousseuu,  11: 1141. 

As  to  damages  for  infringement  of  patent;  treble 
damages,  see  note  to  Hogg  v.  Emerson;  18:8SS4. 

As  to  anticipation  of  patents;  prior  patents  and 
publications:  ajyplieation  and  issue;  claims  and 
specifications,  see  note  to  Leggett  v.  Standard  Oil 
CJO.  87:  737. 

As  to  patents  for  designs^  when  valid^  see  note  to 
Smith  v.  Whitman  Saddle  Co.  87:  606. 

As  to  what  constitutes  infringement  of  patent;  sim- 
ilarity of  devices:  designs:  combinations:  mcuhinea: 
construction  of  patent^  see  note  to  Boyer  v.  Ooupe, 
80:10»^ 
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moTing  It  from  one  wbarf  to  another,  I 
employ  »i1e«  acrou  each  end  of  the  frame, 
upOD  nhlch  strong  wheels  are  placed,  so  that 
tbe  entire  macbf  oe  c*a  he  drawn  along  similar 
to  any  vehicle.  .  .  .  When  it  is  not  desired  lo 
acreeo  the  article  or  substance  to  be  nnloaded 
a  false  boltom  or  metal  blank  (E).  is  placed  up- 
on tbe  grating  or  inclined  side  (D^  of  the  res- 
ervoir, so  that  the  substance  will  be  carried 
directly  tbrough  the  cbule  Into  the  cart  or 
wneon  iulended  to  convey  It  away." 

Tbe  Invention  is  shown  in  the  following 
drawing: 


In  a  verdict  of  (8830.90  for  tbe  plaintiff.  Dpo« 
wblcb  a  Judgment  was  "subsequeDtly  fBlA 
entered.  To  review  this  Judgment  the  Black 
Diamond  Coal  Mining  Company,  defendant 
herein,  sued  out  Ibis  writ  of  error. 

Mutrt.  m.  m.  EatM.  W.  W.  Dvdhjf  and 
L.  T.  Miehener  Tor  plainiiff  in  error. 
Me**r».  Ch»rlea  R.  Miller  and  JckM  L. 

Boone,  for  defendant  in  error; 

PlalalifTs  machine  was  the  flrM  to  snppty  a 
long  existins  WHDt;  It  went  into  imnie<1late  and 
.  successful  use.  its  efficiency   depeaded  opoa 


ff)rJZ: 


"1.  A  portabe  combined  coal  receiving, 
screening,  and  dellverlDg  apparatus  arranges 
to  receive  tbe  coal  or  other  cargo  from  a  swing- 
ing suspended  tub  or  bucket,  by  which  It  Ts 
hoisted  from  the  bold  of  a  ship  or  other  water 
ereft,  and  to  screen  It  automstlCBlly  and  deliver 
It  into  carts,  said  apparatus  being  constructed 
•nd  arranged  subsiaDilally  as  described. 

"3.  Tbe  receiving  hopper  BB',  in  combina- 
tion with  the  reservoir  O,  with  Its  screen  or 
f  rating  side  D,  chute  F,  with  its  toothed  gate 
,  and  one  or  more  I ndepen dan t  screens,  J,  all 
combined  and  arrangea  substantially  as  and 
for  the  purpose  above  described. 

"8.  The  melalblsnk  or  false  bottom  K.  In 
Comb!natl<in  with  tbe  receiving  hopper  BB', 
reaervolr  O,  chute  P,  and  gale  A.  substantially 
aa  and  for  the  purpose  above  described. 

"4.  The  combination  of  the  hopper  BB',  for 
receiving  the  coal  froma  swinging  bucket,  the 
TMervoir  O,  arranged  lo  receive  the  coal  as  It 
passes  from  the  hopper,  with  the  chute  F  and 
gate  A,  all  constructed  to  operate  aubstaolially 
aa  and  for  the  purpose  set  forth. 

"0.  In  combination  with  the  elongated  bop- 
pw,  tbe  screen  D,  reservoir  O,  and  chul«  F, 
with  its  gate  A.  the  combination  being  substan- 
llally  as  Is  herein  set  forth." 

The  case  was  tried  before  a  jury,  and  resulted 
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lion. 

(/Reillf/v.  M>rse,Hn.  B.  inHow.ll9(U: 
eC6):  IliU  V.  BiddU,  37  Fed.  Rep.  MO;  Ataii 
T.  Alden.  87  Fed.  Rep.  eS4i  .Sw  *.  r»»'» 
IronWorki,^  U.  8  Pat. Off.  Qai  IVf.KaUaa 
V.  Nosfi,  21  Blstcbf.  83;  Bruos  v.  Marder,  SB 
Blaicbf.  S'iS;  Smith  v.  Ooodyer  Dttlal  Ful 
eaiiiU  C0.  gSO.S.4-<e(28:953);  HonKahiW^I 
A  Iron  Co.  V.  Ifeiiton,  1  \V  elist,  678;  ('•«** 
dated  Safety  Valre  Ca.  of  Ihrtferd  v.  0-»t, 
Steam  Gauge  AVatteCo.  113  0.  8. 157(38:  tSli. 
Zinsser  v.  Enmer,  39  Fed.  Rep.  Ill;  Paimtr 
V,  JiAntlon,  U  Fed.  Rep.  830. 

Mr.  Juetioe  Brom  delivered  the  oplnloe  of 
tbe  court: 

There  are  thirty-nine  aasignmeota  of  ener 
tn  this  case,  but  In  the  view  we  have  takes.  It 
will  only  be  necesssry  to  consider  tbe  tweoij- 
flrat,  which  Is:  "That  the  court  erred,  apoa 
the  close  ot  alt  the  testlmonv  in  the  caK  sad 
upon  tbe  request  of  the  defendant's  oosdsfI 
to  Instruct  the  Jury  lo  reuder  a  vetdlct  b  t^ 
vor  of  the  detetidsnt" 

The  patent  In  qaestion  is  for  a  poruble  coil 
screening  device,  which  may  be  moved  to  aa; 
place  on  tbe  wharf  where  a  vetel  happeM  to 
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tBj  of  the  claims  except  the  first,  which  also 
iLcludes  the  screen  as  an  element  of  the  com- 
blDition.  The  coal  is  hoisted  from  the  hold 
of  ihe  vessel  in  buckets  or  tubs,  which  are 
fwnog  over  the  machine,  and  the  coal  dumped 
into  the  hopper,  through  which  it  falls  upon 
tke  first  screen  and  lodges  in  the  reservoir  until 
icquired  for  use,  when  the  coarser  coid  slides 
down  upon  a  chute,  having  an  outlet  or  gate, 
through  which  it  is  withdrawn  into  carts. 
The  &er  coal  falls  through  the  first  screen 
opoD  a  second,  where  it  is  again  sifted,  the 
cnsrser  sliding  down  to  the  ude  of  the  ma- 
chine,  the  finer  falling  through  the  meshes 
apon  the  wharf,  directly  beneath  the  hopper. 

The  defendant  also  uses  a  portable  machine 
coDstsUn^  simply  of  a  square  hopper,  of  the 
form  ordinarily  used  in  grist  mills  and  elevap 
toTB,  through  which  the  coal  of  all  sizes  falls 
directly  upon  a  chute  having  an  outlet  or  gate 
toward,  but  some  distance  from,  the  bottom, 
which  can  be  raised  or  lowered  at  pleasure,  and 
thmn^h  which  the  coal  is  withdrawn  as  requir- 
6161  ^*  ^here  is  no  provision  whatever  for 
screening  the  coal  shown  in  the  drawings  of 
d^endant's  chutes  put  in  bv  one  of  plaintiif's 
witnesses,  nor  in  his  model  introduced  as  an 
exhibit. 

As  the  combinations  described  in  the  first, 
lecond,  and  fifth  claims  of  the  Robert's  patent 
include  a  screen  or  screens  as  an  element,  it  is 
entirely  clear  that  the  defendant's  machine,  as 
above  described,  does  not  infringe  those 
daims. 

The  third  claim  includes  the  metal  blank  or 
ftklae  bottom  (E).  in  combination  with  the  re- 
ceiving  hopper  (BB').  reservoir  (O),  chute. 
( F).  and  eate  ( A ),  the  fourth  claim,  the  com- 
bination of  the  hopper,  the  reservoir,  the  chute, 
and  the  gate,  differing  only  from  the  third  in 
the  omission  of  the  metal  blank  or  false 
bottom. 

Now,  in  determining  the  question  of  patent- 
ability raised  by  the  twenty-first  assignment  of 
error,  we  are  to  take  into  consideration  only 
the  device  alleged  to  be  infringed.  Granting 
for  the  purposes  of  this  case  that  the  combina- 
tions set  forth  in  the  first,  second,  and  fifth 
claims,  of  all  of  which  the  screens  are  an  ele- 
ment, constitute  a  patentable  invention,  it 
does  not  follow  that,  if  these  screens  be  omit- 
ted, as  they  are  by  the  substitution  of  the  false 
bottom  or  metal  blank  (E)  in  lieu  of  the  upper 
screen,  this  machine,  which  is  the  only  o^e 
alleged  to  be  infringed  by  the  defendant,  con- 
tained a  patentable  combination.  Eliminate 
the  screois  by  the  substitution  of  the  fidse 
bottom,  and  there  is  nothing  left  but  an  elon- 
gated hopper,  a  reservoir  beneath,  a  chute  and 
a  gate.  Hoppers  with  shoots  l)eneath  them 
have  been  used  for  a  dozen  different  purposes, 
but  principally  for  erain  elevators,  by  means 
of  which  vessels  lyine  alongside  a  wharf  are 
loaded  in  a  fraction  of  the  time  required  by 
hand  or  animal  power.  Indeed,  these  devices 
are  so  common  that  we  think  Judicial  cogniz- 
ance may  be  taken  of  them.  Brawn  v.  Piper, 
•1 U.  8. 87  [28:  2001;  Terhune  v.  Pliitlipti,  99 
U.  8.  592  [25:  2931:  King  v.  Oaaum,  109  U. 
8. 99[2?:870J;  FhtUipi  v.  Detroit,  111  U.  8.  604 
[28:632]. 

If  there  be  any  invention  at  all,  then,  in  the 
combinations  specified  in  the  third  and  f otirth 
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claims,  it  is  the  introduction  of  the  reservoirCO) 
beneath  the  hopper,  which  is  really  *an  [617 
enlargement  of  the  chute,  for  the  purpose  of 
affording  a  lodgment  for  the  coal  unUl  it  is 
drawn  off  for  use.  Great  stress  was  laid  by 
plaintiff's  counsel  upon  this  feature  of  the  in- 
vention, but  even  conceding  it  to  be  patent- 
able, there  is  nothing  corresponding  to  it  in 
the  defendant's  machine.  On  the  contrary, 
the  coal  falls  through  a  square  opening  in  the 
bottom  of  the  hopper,  directly  upon  the  chute, 
where  it  is  detained  by  a  gate,  which  is  kepi 
closed  until  the  coal  is  withdrawn.  It  is  ce- 
dent that  the  hopper  itself  is  substantially  the 
onlv  reservoir,  although  a  small  amount  of 
coal  is  necessarily  detained  in  the  upper  part 
of  the  chute  until  the  gate  is  raised.  The 
chute  is  nowhere  enlarged  to  form  a  reservoir. 

The  fact  that  the  machine  is  portable  un- 
doubtedly adds  to  its  usefulness,  but  its  port- 
ability is  onlv  made  an  element  of  the  first 
claim,  of  which  the  screens  are  also  an  ele- 
ment. Bo  that  if  portability  were  itself  a  pat- 
entable feature,  which  it  is  not  (TTendy  v. 
Golden  State  Minere  Iron  Works,  127  U.  S.  370 
[32:207])  there  is  no  infringement  of  the  first 
claim,as  the  defendant  does  not  use  the  screens. 

There  was  some  evidence  tending  to  show 
that  one  of  the  machines  used  by  the  defend, 
ant  was  provided  with  a  chute,  the  bottom  of 
which  consisted  of  a  screen,  and  that  it  was 
used  until  about  the  time  this  suit  was  brought, 
when  the  screen  was  covered  over  with  plank- 
ing and  the  bottom  of  the  chute  made  solid. 
This  machine  doubtless  approximated  more 
closely  to  that  described  in  the  plaintiff's  pat- 
ent. No  attempt,  however,  was  made  to  sep- 
arate the  damages  arising  from  the  use  of  this 
device  from  those  arising  from  the  use  of  the 
chute  with  the  solid  bottom.  The  trial  ap- 
pears to  have  proceeded  largely  upon  the 
theory  that  there  was  no  distinction  between 
the  two  devices.  The  court  instructed  the  jury 
that  the  plaintiff's  patent  was  not  limited  to  a 
device  in  which  a  screen  is  one  of  the  elements, 
and  that  if  th^  found  that  defendant  had  used 
a  device  substantially  identical  with  the  device 
shown  in  the  patent,  but  having  a  solid  bot- 
tom to  the  reservoir,  and  a  chute  which  ex- 
tends from  the  receiving  hopper,  instead  of 
having  a  screen  bottom,  that  such  device  was 
also  covered  by  the  patent  and  was  an  in- 
fringement. 

*An  exception  was  taken  to  this  por-  [618 
tion  of  the  charge,  and  the  twenty -fourth  as- 
signment of  error  was  intended  to  cover  it.  For 
the  reasons  given  above,  we  think  the  court 
erred  in  its  interpretation  of  the  patent.  If 
there  was  any  invention  at  all  disclosed,  it  was 
in  the  tise  of  the  reservoir  and  the  screening  de- 
vice, and  without  expressing  an  opinion  upon 
this  point  of  patentability,  it  is  clear  that  no 
infringement  was  involved  in  the  use  of  de- 
fendant's hopper  and  chute,  with  or  without 
a  solid  bottom,  if  for  no  other  reason,  because 
it  lacked  the  reservoir  of  the  plaintiff's  patent 

There  was  no  question  to  go  to  the  jury  in 
the  case,  and  the  court  should  have  directed  a 
verdict  for  the  defendant 

The  Judgment  of  the  court  below  is,  there- 
fore, reversed,  and  the  case  remanded  with  di- 
rections to  set  aside  the  Terdict»  and  grant  a 
new  trial. 
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BELLA  A.  JOHNSON,  Executrix  of  Robert 
H.  JobDsoo,  deceased,  st  al.,  AppU,^ 

«. 

THE  ATLANTIC.  GULP  &  WEST  INDIA. 
TRANSIT  COMPANY,  et  al. 

(See  8.  a  Beporter*!  ed.  eia-649.) 

J3ale     nf     raUroad—laehe9~~imputation     €f 

knowledge. 

L  The  sale  of  the  railroad  of  the  Florida  Railroad 
Company  made  by  the  trustees  of  the  loteraal  im- 
provemeot  fund  was  not  void  from  mistake  in 
interpreting:  the  statutes  or  from  any  want  of 
power  as  oflBcial  persons,  and  the  evidence  does 
not  establish  fraud  or  collusion  by  the  purchaser 
of  the  road  at  such  sale;  and  the  plaintiffs  are  pre- 
cluded by  the  lon^  and  unexplained  lapse  of  time 
between  the  aots  complained  of  and  the  institu- 
tion of  learal  proceedioRS  from  maintaining  such 
proceedings  as  against  innocent  third  parties 
whose  interests  are^nvolved. 

ft  Laches  is  not,  Uke  limitation,  a  mere  matter  of 
time,  but  principally  a  question  of  the  inequity 
of  permitting  the  claim  to  be  enforced— an  in- 
equity founded  upon  some  change  in  the  condi- 
tion or  relations  of  the  property  or  the  parties. 

ft  Where  the  question  of  laches  is  in  issue,  the 
plaintiff  is  chargeable  with  such  knowledge  as  he 
might  have  attained  upon  inquiry,  provided  the 
facts  already  shown  by  him  were  such  as  to  put' 
a  man  of  ordinary  intelligence  on  inquiry. 

[No.  77.] 

Argued  29av.  U,  ^894,    Decided  March  4, 1895. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern 
District  of  Florida,  dismissiog  a  suit  in  equity 
brought  by  Rol)ert  H.  Johnson  et  aL,  plain- 
tiff, against  The  Atlantic,  Gulf  &  West  India 
Transit  Company  et  a/.,  for  the  purpose  of 
subiecting  certain  railroad  property  formerly 
in  the  possession  of  the  Florida  Railroad  Com- 
pany to  an  alleged  lien  thereon  of  second 
mortgage  bonds  of  that  company,  some  of 
which  were  held  and  owned  by  the  complain- 
ants.   Affirmed, 

Statement  by  Mr,  Justice  Shiras : 
619]  *This  was  a  suit  in  equity,  brought  for 
the  purpose  of  subjecting  certain  railroaa  prop- 
erty,  formerly  in  the  possession  of  a  corpora* 
tlon  known  as  the  Florida  Railroad  Company, 
to  the  effect  of  an  alleged  lien  thereon  of  sec- 
ond mortgage  bonds  of  that  company,  some 
of  which  lx>nd8  were  held  and  owned,  as 
averred,  by  the  complainants.  The  various 
bills  filed  m  the  cause,  upon  which  proceed- 
ings were  had,  were  dismissed  \xy  the  court 
below,  and  permission  was  denied  certain  of 
the  complainants  and  others  to  file  what  was 
styled  by  them  a  bill  of  supplement,  revivor, 
and  amendment  against  the  original  defend- 
ants and  others.  The  complainants  were  al- 
lowed an  appeal  to  this  court 

The  Florida  Railroad  Company  was  a  cor- 
poration organized  under  an  act  of  assembly 
of  the  state  of  Florida,  approved  January  8, 
1858.  By  this,  the  act  of  incorporation  of  the 
company,  all  persons  who  should  become  sub- 
scribers for  stock  thereof  were  enabled  "to 
purchase,  receive,  retain,  And  enjoy  to  them 
and  their  successors  and  assigns,  lands  and 
tenements,  goods  and  chattels,    .    .    .    and 
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the  same  to  grant,  sell,  morigage,  and  dispoae 
of,"  etc.    The  seventh  section  of  the  act  pro- 
vided that  the  company  should  have  the  ngbt 
and   privilege  to   construct  and    complete  s 
railroad,  to  commence  in  East  Florida,  ttpoo 
some  tributary  of  the  Atlantic  Ocean,  witbia 
the  limits  of  the   state  of  Florida,  having  » 
sufBcieot  outlet  to  the  ocean  to  admit  of  th* 
passage  of  sea  ateamers,  and  thence  to  con- 
tinue, in  the  most  eligible  direction,  through 
the  state,  to  some  point,  bay.  arm,  or  tributary 
of  the  Gulf  of  Mexico,  south  and  east  of  the 
Suwanee  river,  having  a  similar  outlet,  and 
that,  so  soon  as  practicable  after  the  organiza- 
tion .of  the  company,  a  competent  engineer, 
under  the  direction  of  the  president  and  di- 
rectors, should  proceed  to  locate  the  eaeteiB 
terminus,  and  survey  the  route  of  said  railroad 
to    the    southwestern    terminus,  and  should 
make  the  proper  estimates  and  the  necessary 
charts  and  diagrams,  which  should  be  filed  w 
the  office  of  the  company. 

On  January  6, 1855,  an  act  of  assembly  of 
the  state  of  Florida  was  approved,  entitled 
*'An  act  to  provide  for  and  encourage  a  libeffml 
system  of  internal  improvements  in  tbia  atate." 
^he  declared  purpose  of  this  act  was  [690 
to  carry  out  a  provision  of  the  constitutioo  of 
the  state  for  Uie  encouragement  of  internal 
improvements,  making  it  the  duty  of  the  gea- 
eral  assembly  to  ascertain  by  law  proper  ob- 
jects of  improvements  in  relation  to  roada, 
etc.,  and  to  provide  for  a  suitable  applicatioD 
of  such  funds  as  might  be  appropruted  for 
such  improvements.  The  first  section  of  the 
act  provided  for  the  setting  apart  of  certaia 
lands  granted  to  the  state  by  the  United 
States,  and  of  the  proceeds  of  Uie  sales  made 
and  to  be  ma«ie  thereof,  as  a  fund  to  Xnt  called 
the  internal  improvement  fund  of  the  state  of 
Florida,  and  provided  that  such  lands  and  pro- 
ceeds were  to  be  strictly  applied  according  to 
the  requirements  of  the  act.  Other  essentia] 
provisions  of  the  act  were  as  follows: 

•*  Sec.  2.  Be  it  further  enacted.  That  for  the 
purpose  of  assuring  a  proper  application  of 
said  fund  for  the  purposes  herein  declared, 
said  lands  and  all  the  funds  arising  from  the 
sale  thereof,  after  paying  the  necessary  ex- 
penses of  selection,  management  and  sale,  art 
hereby  irrevocably  vested  in  five  trusters,  to 
wit,  in  the  governor  of  this  state,  the  comp- 
troller of  puDlic  accounts,  the  state  treasunr, 
tb^  attorney  general,  and  the  register  of  »itie 
lands,  and'  their  successors  in  office,  to  bold 
the  same  in  trust  for  the  uses  ami  purposrs 
hereinafter  provided,  .  .  .  and  to  p»y  out 
of  such  fund,  i^reeably  to  the  provi^iuD•  o( 
this  act,  the  interest,  from  time  to  time,  as  It 
may  become  due  on  the  bonds  to  be  isstird  by 
the  different  railroad  companies  under  aatbor- 
ity  of  this  act;  also,  to  receive  and  ('cmaixl 
semi-annually,  the  sum  of  one  half  of  one  per 
cent  (after  each  ^ep  uate  line  of  milroad  iscoai- 
pleted)  on  the  entire  amount  of  the  txmdt  is- 
sued by  said  railroad  com  pan  v,  and  invest  tkt 
same  in  stocks  of  the  United  States,  or  itatt 
securities,  or  in  the  bonds  herein  provided  to 
be  issued  by  said  company.  Said  tnntect 
shall  also  invest  the  surplus  interest  of  nid 
sinking  fund  investment  as  it  may  aocror. 
Sdd  trustees  shall  also  demand  and  receipt 
from  each  railroad  company  named  in  this  acA 
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tte  amount  due  to  the  interaal  improvement 
fmid  from  said  railroad  company,  according 
621]  to  the  proyiaions  herein  contained,  *on 
accotiAt  of  intereat  on  the  bonds  issued  by  said 
company.    •    •    • 

^'Sea  fL  Be  it  further  enacted.  That  all 
boods  issued  by  any  railroad  company  under 
the  pioTisioos  of  this  act  shall  be  recorded  in 
the  comptroller's  oflSce  and  so  certified  by  the 
comptroller,  and  shall  be  countersigned  by  the 
tSite  treasurer,  and  shall  contain  a  certificate 
OB  the  part  of  the  trustees  of  the  internal  im- 
pcoTement  fund  that  said  bonds  are  issued 
agreeably  to  the  provisions  of  this  act,  and  that 
the  internal  improvement  fund,  for  which  thev 
are  trustees,  is  pledged  to  pay  the  interest  as  it 
may  become  due  on  said  bonds.  All  bonds  is- 
aaed  by  any  railroad  company  under  the  pro- 
Tisions  of  this  act  shall  be  a  first  lien  or  mort- 
gage on  the  roadbed,  iron,  equipment,  work- 
ah^ps,  depots,  and  franchises;  and  upon  a  fail- 
ure on  the  part  of  any  railroad  company  ac- 
cepting the  provisions  of  this  act  to  provide 
the  interest  as  herein  provided  on  the  bonds 
issued  by  said  company,  and  the  sum  of  one 
per  cent  per  annum  as  a  sinking  fund,  as 
herein  provided,  it  shall  be  the  duty  of  the 
trustees,  after  the  expiration  of  thirty  days 
from  said  default  or  refa^al,  to  take  possession 
of  said  railroad  and  all  its  property  of  every 
kind  and  advertise  the  same  for  sale  at  public 
aoction  to  the  highest  bidder,  either  for  cash 
or  additional  approved  security,  as  they  may 
tbiok  most  advantageous  for  the  interest  of  the 
internal  improvement  fund  and  the  bondhold- 
ers. The  proceeds  arising  from  such  sale  shaU 
be  applied  bv  said  trustees  to  the  purchase  and 
cancelling  of  the  outstanding  bonds  issued  bv 
said  defaulting  company,  or  incorporated  with 
the  sinking  fund:  Provided,  That  in  making 
such  sale  it  shall  be  conditioned  that  the  pur- 
chasers shall  be  bound  to  continue  the  payment 
of  one  half  of  one  per  cent  semi-annually  to 
the  sinking  fund  until  all  the  outstanding  bonds 
are  discharged,  under  the  penalty  of  an  annul- 
ment of  the  contract  of  purchase,  and  the  for- 
feiture of  the  purchase  money  paid  in. 

•'Sec.  4.  Be  it  further  enacted.  That  a  line 
of  railroad  from  the  St.  Johns  river,  at  Jack- 
BooTille,  and  the  waters  of  Pensacola  bay,,  with 
622]an  extension  from  suitable  points  on  *said 
line  to  St.  Marks  river,  or  Crooked  river,  at 
White  Blutf  on  Apalachicola  bay,  in  Middle 
Florida^and  to  the  waters  of  St.  Andrews  bay, 
in  West  Florida,  and  a  line  from  Amelia  Island, 
on  the  Atlantic,  to  the  waters  of  Tampa  bay,  in 
South  Florida,  with  an  extension  to  Cedar  Key, 
in  East  Florida;  also  a  canal  from  the  waters  of 
St.  Johns  river  on  Lake  Harney  to  the  waters 
of  Indian  river,  are  proper  improvements  to  be 
aided  from  the  internal  improvement  fund,  in 
manner  as  hereinafter  provided. 

"Sec.  5.  Be  it  further  enacted.  That  the  sev- 
eral railroads  now  organized  or  chartered  by 
the  legislature,  or  that  may  hereafter  be  char- 
tered, any  portion  of  whose  routes  as  author 
ixed  by  their  different  charters  and  amend- 
ments thereto  shall  be  within  the  line  or  routes 
kdd  down  in  section  four,  shall  have  the  right 
sod  privilege  of  constructing  that  part  of  the 
lineemhra^d  by  their  charier  on  giving  notice 
to  the  trustees  of  the  internal  improvement 
fond  of  their  full  acceptance  of  the  provisions 
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of  this  act,  specifying  the  part  of  the  route 
they  propose  to  construct;  and  upon  the  re- 
fusal or  neglect  of  any  railroad  company  now 
organized  to  accept,  within  six  months  from 
the  passage  of  this  act,  the  provisions  of  tha 
same,  any  other  company,  duly  authorized  by 
law,  may  undertake  the  construction  of  such 
part  of  the  line  as  thev  may  desire  to  make, 
and  which  may  not  be  in  progress  of  construc- 
tion under  a  previous  charter. 

•'Sec.  8.  Be  it  further  enacted.  That  on  the 
completion  of  the  grading  and  the  furnishing 
of  the  cross  ties  of  twenty  miles  continuously, 
and  every  additional  ten  miles,  as  provided  hj 
this  act,  said  railroad  company  are  hereby  au- 
thorized to  issue  coupon  bonds,  having  not 
more  than  thirty-five  years  to  run,  and  draw- 
ing not  more  than  seven  per  cent  annual  inter- 
est, payable  semiannually  in  the  city  of  New 
York  or  Tallahassee,  at  the  option  of  the  pur- 
chaser, at  the  rate  of  eight  thousand  dollars 
per  mile  for  the  purchase  and  delivery  of  the 
iron  rail,  spikes,  plates,  and  chairs,  and  after 
the  rail  has  been  laid  down  on  the  line,  the  ad- 
ditional sum  of  two  thousand  dollars  per  mile 
for  the  purchase  of  the  necessary  equipments; 
and  said  *bonds  shall  always  afterwards  [623 
constitute  and  be  a  first  lien  or  mortgage  upon 
the  roadbed,  iron,  equipment,  workshops,  de- 
pots, and  franchises. 

"Sec.  11.' Be  it  further  enacted,' Thsiiiishfin 
be  the  duty  of  the  president  and  directors  of 
every  railroad  company  accepting  the  provis- 
ions of  this  act,  while  the  road  is  under  con- 
struction, to  report  to  the  trustees  of  the  inter- 
nal improvement  fund  every  six  months,  under 
the  oath  of  the  president  and  at  least  two  of 
the  directors,  the  gross  receipts  of  said  com- 
pany from  the  traffic  of  the  road  for  the  past 
six  months,  the  cost  of  transportation  and  re- 
pairs, and  the  total  amount  of  the  net  receipts 
of  said  company;  and  it  shall  be  the  duty  of 
the  president  and  directors  to  pay  to  the  trus- 
tees of  the  internal  improvement  fund  fifty 
per  cent  of  said  net  receipts  every  six  months, 
which  sum  or  sums  shall  be  applied  by  the 
trustees  of  the  internal  improvement  fund 
towards  the  payment  of  the  interest  of  any 
bonds  issued  by  said  company. 

••Sec.  12.  Be  it  further  enacted.  That  every 
railroad  company  accepting  the  provisions  of 
this  act  shall,  after  the  completion  of  the  road, 
pay  to  the  trustees  of  the  internal  improve- 
ment fund  at  least  one  half  of  one  per  cent  on 
the  amount  of  indebtedness  or  bond  account 
every  six  months  as  a  sinking  fund,  to  be  in- 
vested by  them  in  the  class  of  securities  named 
in  section  two,  or  to  be  applied  to  the  purchase 
of  the  outstanding  bonds  of  the  company;  but 
it  shall  be  distinctly  understood  that  the  pur- 
chase of  said  l)onds  shall  not  relieve  the  com- 
pany from  paying  the  interest  on  the  same, 
they  being  held  by  the  trustees  as  an  invest- 
ment on  account  of  the  sinking  fund. 

••Secl4.'Btf  it' further  enacted.  That  for 
all  payments  made  by  the  trustees  of  the  inter- 
nal improvement  fund  on  account  of  interest 
for  any  railroad  company  agreeably  to  the 
provisions  of  this  act,  said  trustees  shall  de- 
mand and  receive  from  said  railroad  company 
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equal  amounts  of  the  capital  stock  of  said  com- 
pany, which  stock  shall  entitle  the  internal 
improvement  fund  to  all  the  privileges  and  ad- 
vantages of  private  stockholders." 
624]  *0n  March  6, 1855,  D.  L.  Yulee,  presi- 
dent of  the  Florida  Railroad  Company,  wrote 
to  the  president  of  the  hoard  of  trustees  of  the 
internal  improvement  fund  as  follows: 

"Sir:  By  instruction  of  the  hoard  of  direc- 
tors of  the  Fla.  R  R.  Co.  I  beg  leave  to  inform 
the  board  of  trustees  of  the  int.  imp.  fund  that 
the  company  m9ke  full  acceptance  of  the 
terms  and  provisions  of  the  act  passed  at  the 
late  session  of  the  general  assembly  relative  to 
a  system  of  internal  improvements  in  the 
state. 

'*I  beg  leave  to  say  that  they  propose  to  con- 
struct a  road  from  Amelia  Island  in  the  direc- 
tion of  Tampa,  as  far  as  a  point  proper  for  di- 
vergence, to  Cedar  Keys,  and  from  said  di- 
verging point  to  Cedar  Keys,  by  way  of 
extension:  and  that  if  the  amendment  to  the 
charter  of  the  company,  now  pending  in  the 
general  assemblv,  is  granted,  they  will  also 
coostruct  the  balance  of  the  road  from  the  di- 
verging point  to  Tampa." 

An  act  to  amend  the  act  incorporating  the 
Florida  Railroad  Company  was  approv^  on 
December  14, 1855.  It  contained ,  among  other 
provisions,  the  following:  *'That  the  act  in- 
corporating the  Florida  Railroad  Company, 
approved  the  8th  day  of  January,  A.  D.  1853, 
is  hereby  amended  so  that  the  said  company 
shall  have  power  to  construct  the  railroad  from 
Amelia  Island  on  the  Atlantic  to  the  waters  of 
Tampa  Bav  in  South  Florida,  with  an  exten- 
sion to  Cedar  Key  in  East  Florida,  under  the 
provisions  of  an  act  to  provide  for  and  encour- 
age a  liberal  system  of  internal  improvements 
in  this  state,  approved  the  6th  day  of  January, 
A.  D.  1855.  .  .  .  That  the  president  and  di- 
rectors of  the  Florida  Railroad  Company  may 
set  off  any  portion  of  their  line  to  persons  de- 
sirous of  constructing  the  same,  and  in  that 
event  such  portion  may  have  a  distinct  organi- 
sation, with  all  the  grants,  rights,  powers,  du- 
ties, and  privileges  conferred  on  the  Florida 
Railroad  Company,  with  the  right  to  adopt  a 
different  name,  in  order  to  keep  the  stock  ac- 
count and  liabilities  separate:  Provided,  That 
two  months'  notice  shall  be  given  to  the  board 
of  trustees  of  the  internal  improvement  fund 
of  such  set-off  or  assignment,  and  a  copy  of 
the  same  he  filed  with  «dd  board  of  trustees." 
625]  ^Subsequently  to  the  approval  of  this 
act  the  following  letter  was  written: 

"Tallahassee,  December  6, 1858. 

"To  the  Trustees  of  the  Internal  Improvement 
Fund. 

"Centlemen :  Doubts  having  been  expressed 
as  to  the  sufficiency  of  the  notices  heretofore 
given  as  to  the  efficacy  of  the  terms  of  the  first 
section  of  the  act  of  December,  1855,  amend- 
ing the  charter  of  the  Florida  Railroad  Com- 
pany in  placing  the  part  of  the  route  between 
the  Cedar  Keys  and  Tampa  Junction  within 
the  provisions  of  the  internal  improvement  act 
without  any  special  notice,  I  hereby  and  now, 
to  put  at  rest  any  future  doubts,  formally  no- 
tify the  trustees  of  the  full  acceptance  by  the 
Florida  Railroad  Company  of  the  provisions 
of  the  act  of  January  6,  1855,  entitled  *  An  act 


to  provide  for  and  encourace  a  libo«l 
of  internal  improvements  for  that  p^rt  of  the 
route  designated  in  their  amended  duirter 
which  lies  between  Tampa  and  the  point  «>f 
lunction  with  the  Cedar  Keys  extension:  or, 
in  other  words,  for  all  that  part  of  the  routes 
covered  by  their  charter  which  may  not  be  re^ 
garded  by  the  trustees  to  be  included  in  the 
effect  of  the  notice  filed  by  them  of  the  dmte  of 
March  6,  1855. 
"I  have  the  honor  to  be»  respectfully  joarx 

"D.  L.  Yolee. 

"President  of  the  Florida  Railroad.* 

Both  this  letter  and  that  dated  March  6, 1855, 
were  certified  by  the  commissioner  of  lands  and 
immigration  of  the  state  of  Florida  on  April 
7,  1882,  to  be  on  file  In  his  office. 

In  accordance  with  the  provisions  of  the  in- 
ternal improvement  act,  part  or  all  the  flm 
mortgage  bonds  authorized  thereby  were  is- 
sued, and  the  company  also  issued  second 
mortgage  l)onds,  which  were  made  a  Ueo  on 
the  railroad  property,  inferior  to  that  of  the 
first  mortgage  bonds,  but  a  first  lien  on  the 
company's  lands  within  the  town  sites  of  Per- 
nandina  and  Cedar  Key,  and  on  other  lands  of 
the  company  along  the  line  of  the  road.    To 
secure  the  payment  of  the  principal  and  inter- 
est of  the  second  mortgage  bonds  all  the  prop- 
erty of  *the  company  was  conveyed  1626 
by  it,  in  the  year  1856,  to  James  F.  Boottcr 
and  John  McRae,  in  trust 

The  road  was  completed  between  Feman- 
dina  and  Cedar  Key  in  March,  1861,  and.  as 
appears  by  the  testimony  of  Tulee.  a  separate 
contract  was  made  on  August  20,  1868,  for 
the  construction  of  a  portion  of  that  part  of 
road  which  extended  from  Waldo,  a  point  oa 
the  line  between  Femandina  and  Cedar  Key, 
to  Tampa  Bav. 

On  November  8, 1866,  the  trustees  of  tbefai- 
temal  improvement  fund  conveyed  to  "Ed- 
ward N.  Dickerson  and  his  associates"  all  tbs 
railroad  property  of  the  said  company  by  sn 
indenture  which  stated  in  its  recitals  the  ptv- 
visions  of  the  third  section  of  the  intemtl  ioi- 
provement  act»  and  also  that  the  Florida  Rail- 
road Company  had  entirely  failed  since  No- 
vember 5, 1868,  to  pay  the  one  half  of  one  per 
cent  semiannually  on  the  bonds  issued  br it 
according  to  the  provisions  of  the  interail  ni- 
provement  act,  and  also  the  interest  on  the 
same;  that,  accord inir  to  the  provisions  of  tks 
third  section  of  that  act,  the  trustees  of  the  ia* 
temal  improvement  fund  on  October  6,  IM 
took  into  their  possession  the  railroad  and  tU 
its  property  of  every  kind,  and  advertiied  tbe 
same  for  sale  for  cash  at  public  auction,  at  tiM 
town  of  Gainesville,  Florida,  on  November  L 
1866;  that  on  the  day  and  place  last  meotioBcd 
the  terms  of  the  sale  were  announced,  nametr. 
that  the  sale  and  rights  of  the  purchaser  it  tbe 
same  were  subject  to  all  the  conditioot  of  the 
internal  improvement  act;  that  tbe  raihoed 
and  all  its  property  of  eveir  kind  was  then  lod 
there  put  up  for  sale,  and  was  purchased  bf 
Isaac  K.  Roberts,  he  being  tbe  biebest  lod 
iiesi  bidder,  having  bid  the  sum  of  1838.400 
for  the  same,  and  that  the  said  Isaac  K  Kob- 
berts  had  directed  that  the  railroad  and  all  tbi 
property  thereof  should  be  conveyed  to  Edwtrd 
r^.  Dickerson  and  associates. 
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Lnmedlately  upon  tbe  making  of  this  con- 
ytjnnce  tbe  purchasers  of  the  said  property 
organized  themselves  into  a  new  company, 
which  they  called  the  Florida  Railroad  Com- 
(lany.  On  May  12,  1880,  they  issued  bonds 
tegregating  in  amount  $2,800,000.  hearing  in- 
terest at  the  rate  of  seven  per  cent  per  annum, 
maturing  January  1,  1900,  and,  to  secure  the 
027]payinent  *of  the  principal  and  interest  of 
tbe  same,  oq  May  26,  1869,  they  made  a  con- 
Teyance  of  the  railroad  propjer^,  in  trust,  to 
John  A.  Stewart  and  Frederic  A.  Oonkline. 

Afterwards  the  said  ptirchasers  formed  a 
new  corporation,  haying  tbe  name  of  the  Flor- 
ida Railroad  Company,  under  the  provisions 
of  an  act  of  assembly  approved  June  24,  1869, 
entitled  ''An  act  to  perfect  the  public  works 
in  this  state/'  which  provided,  in  the  29th  sec- 
tion thereof,  as  follows:  **Tl]at  in  all  cases  of 
seizure  and  sale  of  the  railroad  property  and 
fmnchises  of  any  company  by  the  trustees  of 
tbe  internal  improvement  fund  under  the  pro- 
visioDs  of  the  act  to  provide  for  and  encourage 
a  liberal  system  of  internal  improvement,  the 
purchaser  or  purchasers  shall  be  entitled  to  do 
wliatcyer  acts  ma^  be  necessary  to  enable  him 
or  them  to  exercise  and  enjoy  the  franchises 
granted  by  tbe  charter  of  incorporation  under 
tbe  provisions  of  the  said  original  charter  and 
the  amendments  thereto." 

By  an  act  approved  January  18,  1872,  it 
was  provided  that  the  corporate  company  own- 
ing tbe  property  formerly  known  as  the  Flor- 
ida railroad,  and  which  had  heretofore  been 
known  as  the  Florida  Railroad  Company, 
should  thereafter  be  known  as  the  Atlantic, 
Gulf  &  West  India  Transit  Company,  and  the 
rights,  franchises,  and  privileges,  as  well  as 
the  duties,  responsibilities,  and  liabilities  of 
tbe  said  corporation,  should  in  all  respects  re- 
main aiMl  continue  the  same  as  though  no 
change  had  been  made  in  their  said  name. 

On  Aurast  21,  1878.  Robert  H.  Johnson,  a 
dtizen  of  tbe  state  of  New  York,  brought  his 
hill  in  equity  in  the  Circuit  Court  of  the  United 
Butcf  for  the  Northern  District  of  Florida 
aeainat  the  said  Atlantic,  Gulf  &  West  India 
Transit  Company;  John  McRae.  as  trustee,  ap- 
pointed by  the  Florida  Railroad  Company,  for 
the  benefit  of  the  holders  of  second  mortgage 
bonds  thereof,  a  citizen  of  the  state  of  North 
Carolina:  Marshall  O.  Roberts  and  Edward  N. 
Bickerson,  of  the  state  of  New  York;  Isaac  E. 
Roberts,  a  citizen  of  the  sute  of  Louisiana ; 
Samuel  A.  Swann,  a  citizea  of  the  state  of 
Florida;  David  L.  Yulee,  of  Florida,  and  the 
628]  Florida  Railroad  ^Company,  in  which 
bill  the  complainant  alleged  that  he  was  the 
holder  and  owner  of  two  second  mortgaire 
bonds  of  $1000  each  of  the  Florida  Railroad 
Company,  dated  March  1, 1856,  payable  March 
1, 1891;  that  these  bonds  were  a  second  mort- 
gage on  the  Florida  railroad,  and  on  property 
pretended  to  belong  to  the  Atlantic,  Gulf  & 
West  India  Transit  Company;  that  by  the  terms 
of  the  bonds  the  trustees  named  therein  were 
empowered  to  sell  or  otherwise  dispose  of  the 
Bsid  property,  without  Judicial  proceeding,  for 
tbe  benefit  of  the  holders  of  the  bonds  in  de- 
fault of  the  payment  of  the  principal  or  interest 
thereof  to  an  amount  eqnal  to  one  year's  inter- 
ttt;  that  there  was  then  due  on  the  bonds  held 
bj  the  complainant  all  of  the  principal  and 
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$1760  of  interest,  amounting  in  all  to  $8760, 
bein^  in  amount  more  than  one  year's  interest: 
that  by  reason  of  default  of  payment  of  inter- 
est the  principal  had  become  demandable  of 
the  company,  and  that  for  the  payment  of  the 
same  all  the  said  railroad  property  had  become 
liable. 

Tbe  complainant  then  referred  to  the  issue 
of  the  first  mortgage  bonds  under  the  intern^ 
improvement  act,  and  averred  that  the  railroad 
had  never  been  completed;  that  by  the  terms 
of  its  charter  its  main  track  was  to  be  extended 
to  Tampa  Bay;  that  this  main  track  had  never 
been  built,  and  that  the  net  earnings  of  the 
road  had  never  at  any  time  exceed^  six  per 
cent  of  the  capital  stock,  bonded  debt,  and 
sinking  fund.  It  was  alleged,  therefore,  tbat 
the  interest  due  on  such  of  tbe  first  mortgage 
bonds  as  might  be  outstanding  was  demand- 
able  of  the  internal  improvement  fund,  and 
was  not  a  charge  upon  the  company  or  the 
road.  The  complainant  claimed  that  if.  how- 
ever, it  should  be  decreed  tbat  such  interest 
was  payable  by  tbe  company  he  was  entitled 
to  pay  such  interest  and  redeem  tbe  road. 

The  complainant  stated  that  Soutter,  one  of 
the  trustees  for  the  benefit  of  the  second  mort- 
gage lx)ndholders,  was  not  living,  and  averred 
that  McRae,  the  other  trustee,  had  neglected 
and  refused  to  execute  tbe  powers  of  his  trust 
for  the  benefit  of  the  bondholders,  and  had 
suffered  a  large  quantity  of  tbe  lauds  conveyed 
to  him  for  the  purposes  of  the  trust  *to  t)e[629 
fraudulently  and  coUusivelv  sold  for  tbe  ben- 
efit of  tbe  defendant,  David  L.  Yulee,  and  the 
Atlantic.  Gulf  &  West  India  Transit  Company. 
He  averred  that  the  railroad  was  of  great 
value,  and  worth  much  more  than  enough  to 
pay  the  whole  amount  of  the  outstanding  bonds 
and  other  debts  of  tbe  company;  tbat  the 
original  Florida  Railroad  Comj^any  was  iden- 
tical with  the  Atlantic,  Gulf  &  West  India 
Transit  Company,  subject  to  the  same  trusts 
and  liabilities,  and  composed  in  part,  if  not 
altogether,  of  the  same  persons,  and  that  the 
companies  were  in  privity  of  estate  and  of  per- 
son; that  the  change  of  name  had  been  made 
in  guile  and  covin  and  witb  intent  to  defraud 
tbe  creditors  of  the  Florida  Railroad  Company; 
that  the  stockholders  of  that  company,  except 
the  trustees  of  tbe  internal  improvement  fund, 
and  except  such  stockholders  as  had  accepted 
stock  in  payment  of  debts  due  them  for  aiding 
in  the  construction  of  tbe  road,  were  credit 
stockholders  who  had  subscribed  for  stock 
chiefly  in  large  amounts,  and  bad  paid  only  a 
small  assessment  thereon;  tbat  the  majority  of 
the  stock  was  held  in  this  manner  by  persons 
who  had  paid  merely  nominal  sums  thereon; 
that  David  L.  Yulee  was  the  president  of  the 
Florida  Railroad  Company,  and  bad  controlled, 
either  in  his  own  name  or  through  Dickerson 
and  associates,  a  majority  of  the  shares  of  the 
capital  stock  of  the  company;  and  tbat  the  cost 
of  construction  of  the  railroad  was  paid  almost 
entirely,  if  not  altogetber,  out  of  moneys  and 
credits  resulting  from  negotiations  of  the  first 
mortgage  bonds  and  the  sale  of  the  second 
mortgage  l>onds. 

'  It  was  further  stated  that  the  associates  of 
Dickerson  were  unknown  to  the  complainant, 
but  the  complainant  stated  that  he  was  in- 
formed and  believed  that  such  associates  In- 
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duded  Tulee,  and  be  prayed  for  a  discovery 
from  Yulee  of  tbe  names  of  a.1  Fuch  associates 
ami  of  the  terms  and  manner  of  tiieir  associa- 
tion. 

Other  allt^gations  of  the  bill  were  as  follows: 
That  in  186(5.  within  six  months  after  the  es- 
tablishment of  the  so-called  provisional  govern- 
ment of  the  state  of  Florida,  Yulee,  then  presi- 
dent of  the  Florida  Railroad  Company,  effected 
an  arrangement  by  which  the  defendant  Mrf- 
shall  O.  Roberts  advanced  the  money  to  Yulce 
030]  and  Dickerson  and  associates  *io  pur- 
chase tbe  first  mortgage  bonds  of  the  company 
then  outstanding,  at  about  20  per  cent  of  their 
face  value,  for  the  benefit  of  Yulee  and  Dicker 
son  and  associates;  that  these  bondB  were  so 
purchased  by  Yulee  or  b^  Dickerson  and  as- 
sociates, or  by  Roberts  for  them,  under  an 
agreement  that  the  railroad  should  be  sold  for 
the  interest  then  accrued  upon  the  bonds,  and 
be  lx)ught  in  by  Yulee  and  Dickerson  and  as- 
sociates and  be  held  by  them  to  the  exclusion 
of  the  internal  improvement  fund  and  its  in- 
terest in  the  capital  stock  of  the  company,  and 
be  divested  of  the  trusts  and  liens  theretofore 
created,  and  be  freed  from  the  debts  and  obli- 
gations due  the  complainant  and  the  creditors 
of  tbe  company;  that  Yulee,  president  of  the 
company,  procured  an  order  from  tbe  allcjired 
governor  and  other  officers  of  the  pretended 
provisional  government  of  Florida,  claiming 
to  be  trustees  of  the  internal  improvement 
fund,  for  the  seizure  aqd  sale  of  the  railroad 
for  the  satisfaction  of  the  one  per  cent  per  an- 
num due  the  sinking  fund;  that  Yulee,  presi- 
dent as  aforesaid,  agreed  to  pay  in  at  such  sale 
the  majority  of  the  outstanding  first  mortgage 
bonds,  and  further  agreed  wi^  the  said  trus- 
tees to  guarantee  that  the  railroad  should  be 
purchased  at  the  sale  for  an  amount  sufficient 
to  pay  20  per  cent  of  the  first  mortgage  bonds; 
that  ID  pursuance  of  that  agreement  the  rail- 
road was  seized  and  sold  by  tbe  trustees,  and 
was  bid  in  by  Isaac  E.  Roberts  for  the  benefit 
of  Edward  N.  Dickerson  and  associates  for  the 
sum  of  $314,000  of  which  all  but  about  $96,000 
was  paid  in  the  said  first  mortgage  bonds;  that 
the  trustees,  under  an  agreement  negotiated  by 
Yulee,  also  transferred  to  him  and  Dickerson 
and  associates  not  less  than  100,000  acres  of 
public  lands  belonging  to  the  said  fund  in  pay- 
ment of  interest  accnSd  on  the  first  mortgage 
bonds,  for  the  debt  of  which  bonds  Yulee  and 
Dickerson  and  associates  were  liable  as  stock- 
holders of  the  company;  that  thus  the  trustees 
not  only  received  those  bonds  and  canceled 
them,  in  violation  of  law,  before  their  princi- 
pal had  become  due,  but  likewise  conveyed 
the  land  to  Yulee  and  Dickerson  and  associates 
on  the  pretense  that  the  interest  of  the  same 
was  due  and  demandable  of  them,  the  said 
trustees,  and  was  a  charge  upon  the  said  fund, 
631]and  *then  really  paid  to  Yulee  and  Dick- 
erson and  associates  representini?  tbe  company 
a  large  and  valuable  consideration  for  paying 
their  own  or  the  company's  debt;  that  since 
the  alleged  purchase  of  the  road  Yulee  and 
Dickerson  and  associates  bad  continued  in  tbe 
possession,  management,  and  ownership  of  the 
railroad  as  before,  and  that  Yulee  had  directed 
its  affairs  and  received  its  funds;  that  at  the 
time  of  the  sale  the  iron  rails  on  the  road  were 
worth  in  cash  a  sum  greater  than  the  purchase 
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money  paid  for  tbe  road,  and  that  all  tbe  pnp- 
erty  of  the  company  was  then,  at  the  time  of 
the  sale,  worth  not  less  than  $1,000,000;  that 
the  internal  improvement  trust  was  a  public 
trust,  and  that  Yulee  and  Dickerson  and  ■•• 
sociates  bad  express  notice  thereof;  that  it  was 
pretended  by  Yulee  and  Dickerson  and  asso- 
ciates that  the  road  was  seizHi  and  sold  by  ibe 
trustees  tiecause  of  the  inability  and  failure  of 
the  company  to  pay  tbe  one  per  cent  per  an- 
num due  the  sinking  fund,  when,  in  reality^ 
the  company  was  able  to  pay  the  same,  and  na 
failure  so  to  do  was  the  act  and  default  of  tbe 
persons  who  controlled  it  and  whoprocared 
its  seizure  and  sale  in  the  iotereat  of  Yulee  and 
Dickerson  and  associates;  that  the  persons  pre^ 
tending  to  be  governor,  comptroUer,  treasurer, 
attorney  general,  and  register  of  state  lands, 
and,  as  such  officers,  trustees  of  tbe  said  fund, 
were  without  authority  as  such  trustees;  that 
such  persons. having  been  placed  in  office  under 
an  unconstitutional  exercise  ci  power  by  tbe 
President  of  the  United  States,  were  without 
lawful  authority  to  exercise  tbe  functions  of 
their  respective  offices;  that,  therefore,  tbe 
seizure  and  sale  of  the  railroad  as  aforesaid 
was  not  only  an  intrusion  and  a  trespass,  hot 
that  such  sale  and  the  said  purchase  were  ab- 
solutely void;  that  all  that  was  paid  by  Yulee 
and  his  associates  for  the  railroad  at  tbe  sak 
thereof  was  a  check  for  $26,000  and  about 
$1,000,000  of  first  mortgage  bonds,  tbe  princi- 
pal of  which  was  not  due  until  1892,  whic^ 
bonds  were  bought  either  by  or  for  Yulee  and 
bis  associates  at  about  20  per  cent  of  their  face 
value;  that  those  bonds,  at  tbe  time  ihej  were 
procured  to  be  sold  and  bought  bv  Yuke  and 
bis  associates  for  tbe  purpose  of  obtaining  tbe 
said  sale, had  not  l>een  sold  in  tbe*manner[632 
required  by  law.  but  bad  l)een  bvpotbecated  bj 
the  company  to  effect  a  loan  of  money  and  to 
secure  the  repayment  of  the  same,  and  wcfe 
subject  to  hypothecation  at  the  time  they  were 
so    purchased;  and  that    the  holders  of  tbe 
bonds  were  not  then  demanding  payment  of 
the  same,  but  were  induced  to  sell  them  by  tbe 
representations  of  Yulee,  which  tbe  complais- 
ant believed  to  be  untrue  and   to  have  been 
made  with  fraudulent  intent,  that  tbe  roaJ 
could  not  be  put  in  running  order  after  tbe  la- 
Juries  it  had  sustained  during  the  war  witliout 
an  advance  of  capital  by  the  holders  of  the 
bonds,  and  that  it  was  not  then  in  conditioa  to 
X>ayoperating  expenses. 

Tbe  prayers  of  the  bill  were  that  tbe  court 
might  aecree  that  the  second  mortgage  hoods 
held  by  tbe  complainant  constitiited  a  lirn  oa 
the  property  of  the  Florida  Railroad  Compaoy; 
that  tbe  complainant  had  a  right  to  enter  opoo 
tbe  property  and  sell  or  otherwise  dispose  of 
the  same  for  the  payment  of  tbe  principal  aad 
interest  of  bis  bonds;  that  inasmuch  ss  tbe 
trustees  of  those  bonds  bad  failed  and  refoied 
to  perform  tbehr  duties,  the  powers  confided  to 
them  should  be  executed  by  tbe  court;  tbst 
tbe  sale  made  by  the  trustees  of  tbe  ioterasi 
improvement  fund  was  without  authority  tad 
absolutely  null  and  void,  and  in  no  way  if- 
fected  the  complainant's  right  to  have  ths 
property  dispose<l  of  for  tbe  aatiaf action  of  the 
said  second  mortgage  bonds:  that  tbe  penosi 
who  pretended  to  act  as  governor.  comptroUo; 
treasurer,  attorney  general,  and  reiruter  m 


im. 


JoHxrsoiT  Y.  Atlantic,  G.  ft  W.  L  Tbanstt  Co. 


682-886 


itate  ImdB,  mad,  as  such,  to  be  trastees  of  the 
internal  improTement  fund,  did  not  hold  such 
offices,  in  law,  and  therefore  that  the  pretended 
«Je  t^  them  of  the  road  was  void;  that  if  such 
«Je  of  the  property  was  valid  for  any  purpose, 
the  purchaser  thereof  enured  to  the  benefit  of 
tbe  itockholders,  bondholders,  and  other  credi- 
ton  of  the  company,  and  of  the  internal  im- 
provement fund;  that  at  the  time  of  the  sale 
tbe  railroad  was  not  a  completed  road  within 
the  meaning  of  the  internal  improvement  act, 
and  therefore  that  the  interest  which  had  then 
tccraed  on  the  first  mortgage  bonds  was  not 
i  charge  upon  the  railroad,  and  that  the  same 
was  not  liable,  under  the  provisions  of  the  said 
act,  to  seizure  and  sale;  that,  either  in  the  event 
633]  that  such  interest  should  be  'decided  bv 
the  court  to  be  payable  out  of  the  said  fund, 
or  in  the  event  that  it  should  be  decided  to  be 
a  charge  upon  the  railroad,  the  complainant 
Ind  a  right  to  pay  the  interest  due  on  the  out- 
Btandinff  first  mortg|a|e  bonds,  and  to  redeem 
the  roaa  for  the  satisfaction  of  his  demands; 
that  tbe  said  companies  be  foreclosed  of  all 
equity  of  redemption  in  the  property;  and  that 
the  same  be  sold  for  the  payment  of  the  com- 
plainant's bonds,  subject  to  the  lien  of  the 
principal  of  the  first  mortgage  bonds. 

Tbe  complainant  further  prayed  for  an  in- 
Junction  to  restrain  the  defenaant  company 
and  others  from  receiving  the  income  of  the 
road  and  directing  the  business  of  the  same, 
and  for  the  appointment  of  a  receiver  to  col- 
lect such  income  and  to  manage  the  business 
of  tbe  road  under  the  orders  ofthe  court. 

September  11,  1878,  the  said  complainant 
filed  an  amended  bill,  making  George  M.  Daw- 
aon.  executor  of  William  Phelan  deceased,  a 

n  defendant,  showing  that  Phelan  had  been 
older  of  certain  bonds  of  the  Florida 
BaOroad  Companv,  known  as  the  southern 
aection  bonds,  and  asserting  that  the  Hen  of 
the  aame  upon  the  said  property  was  inferior 
to  that  of  the  bonds  held  by  the  complainant. 

On  the  same  day  Mark  A.  Enowlden,  stating 
himself  to  be  an  executor  of  the  said  William 
Phelan,  deceased,  filed  a  cross  bill  relating  to 
the  same  southern  section  bonds  described  in 
tbe  complainant  Johnson's  amended  bill,  which 
bonda,  as  alleged,  were  secured  by  a  deed  of 
trust  on  the  portion  of  the  Florida  railroad  be- 
tween Waldo  and  Tampa.  Upon  this  bill  no 
proceedings  appear  to  have  been  had. 

The  defenaant  Dickerson  did  not  put  In  an 
answer  to  the  complainant's  bill,  but  on  Sep- 
tember 26, 1878,  be  filed  an  aflSdavit  contain- 
ing, among  other  things  the  following  state- 
ment: "£%  the  time  of  the  purchase  the  road 
was  entirely  destroyed  for  many  miles,  the  iron 
bebg  removed  to  other  roads  and  states,  and 
tbe  whole  wood  superstructure  was  decayed 
or  destroyed  and  worthless.  There  were  very 
few  cars  on  the  rood,  and  the  few  that  were 
there  were  entlrelv  worthless,  and  not  one  of 
them  is  now  in  existence.  The  purchasers  re- 
built the  road,  purchased  an  entirely  new  roll- 
^I341ing  stodk,  built  and  fumishea  with  new 
machuieiy  tbe  workshops  and  other  needed 
buildings,  there  being  none  at  either  end  of  the 
road,  and  set  the  road  in  operation.  In  doing 
this  the  purchasers  have  expended  more  than 
Itn  huBMired  tiioosand  dollars,  more  than  the 
road  has  received  by  way  of  earnings  from  all 
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sources  whatever,  and  not  one  dollar  has  been 
repaid  to  any  of  the  parties  whose  money  has 
been  expended  in  this  work."  He  further 
stated  that  from  the  time  of  the  purchase  of 
the  road  to  the  filing  of  the  complainants'  bill 
no  demand  was  ever  made  by  the  complainants 
in  the  case,  or  by  any  one,  upon  the  owners  of 
tbe  road  for  payment  of  the  second  mortgage 
bonds,  and  that  he  never  thought,  or  heani  it 
suggested,  that  any  such  claim  would  be  made; 
that  the  deed  of  trust  to  Stewart  and  Conkllng, 
executed  by  the  purchasers  of  the  road,  was 
dulv  recorded  in  every  county  in  Florida  in 
which  the  road  existed,  and  that  those  trustees 
had  indorsed  a  lar^  number  of  bonds,  which 
were  sold  to  various  bona  fide  holders,  and 
which  were  then  outstanding,  secured  by  the 
said  deed  of  trust  He  further  stated  that  the 
road  was  in  the  possession  of  the  company  de- 
fendant and  not  of  Yulee,  the  vice-president  of 
the  company,  or  of  any  other  person. 

On  the  same  dav  Yulee  filed  an  affidavit,  in 
which  he  denied  the  essential  allegations  ofthe 
complainant's  bill.  He  afterwanis  embodied 
the  substance  of  his  affidavit  in  his  answer. 

On  September  37,  1878,  the  case  was  con- 
sidered by  Bradley.  Circuit  Jtuliee,  as  to  the 
complainant's  motion  for  an  injunction  and 
the  appointment  of  a  receiver  of  the  road,  and 
the  motion  was  denied. 

Tbe  Atlantic,  Gulf  A  West  India  Transit 
Company  filed  its  answer  on  November  8, 
1878,  in  which  It  denied,  on  the  information 
and  belief,  all  the  allegations  of  tbe  bill  which 
charged  the  Florida  Railroad  Company,  the 
trustees  of  the  internal  improvement  fund,  and 
others  with  fraud,  and  denied  that  they  had 
done  any  act  in  fraud  of  the  complainant  or 
any  other  bondholder  or  creditor  of  the  Florida 
Railroad  Company.  The  said  defendant  com- 
pany averred  that  until  the  bill  was  filed  it 
never  heard  that  any  of  the  bondholders  claimed 
*tbat  it  was  indebted  to  them,  or  that  |635 
it  held  the  property  subject  to  the  lien  uf  the 
bonds,  although  the  holders  of  almost  all  ofthe 
bonds  had  been  in  communication  with  the  de- 
fendants. It  further  averred  that  the  road 
was  in  Its  possession  exclusively,  and  not  in 
the  possession  or  control  of  Yuloe  or  any  other 
person,  and  that  Yulee  had  no  authority  over 
the  road,  except  such  as  he  derived  from  the 
company  as  one  of  its  officers. 

John  McRae,  surviving  trustee  of  the  second 
mortgage  bonds,  in  his  answer  filed  July  22, 
1874,  denied.  In  answer  to  the  allegations  of 
the  bill,  that  he  had  neglected  and  refused  to 
resist  the  sale  of  the  road,  or  to  have  it  set 
aside  as  fraudulent;  and  averred  that  until  he 
saw  such  allegations  he  never  heard  it  inti- 
mated or  suggested,  to  Uie  best  of  his  recollec- 
tion, that  there  was  any  fraud  or  irregularity 
in  the  sale  by  the  trustees  of  the  internal  im- 
provement fund,  and  that,  therefore,  the 
charge  that  he  refused  to  interfere  concerning 
the  sale  was  untrue. 

The  answer  of  David  L.  Yulee  was  filed 
December  8,  1874.  This  defendant  referred 
to  the  fifth  section  of  the  IntemU  improve- 
ment act,  and  stated  that,  as  the  road  of  the 
Florida  Railroad  Company  authorized  by  its 
charter,  and  determined  upon  bv  a  competent 
engineer  and  by  the  directors  of  the  company, 
was  upon  the  route  from  Amelia  Island  to 
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Cedar  Key,  in  the  direction  of  Tampa  Bay,  the 
company  gave  notice  to  the  trustees  of  the  in- 
ternal improvement  fund  of  its  full  acceptance 
of  the  provisions  of  the  act,  and  specified  the 
line  from  Amelia  Island  to  Cedar  Key  as  the 
part  of  the  road  which  it  proposed  to  construct; 
that  soon  after  such  notification  it  entered  into 
a  contract  for  the  construction  of  this  portion 
of  the  road,  in  which  contract  it  was  stipulated 
that  the  contractors  should  receive  the  bonds 
which  were  to  be  issued  under  the  said  act; 
that  all  the  bonds  authorized  by  the  act  were 
issued;  that  under  the  said  contract  the  road 
from  Amelia  Island  to  Cedar  Key  was  built; 
that  the  object  of  the  act  amending  the  com- 
pany's charter  was  to  enable  it  to  construct  the 
remainder  of  the  line  to  Tampa,  which  it  de- 
signed to  do  as  soon  as  it  had  completed  the  line 
636]to  Cedar  *Eey  and  wasnbleto  provide  the 
means  necessary  for  the  work;  that  upon  the 
completion  of  the  road  from  Amelia  Island  to 
Cedar  Key  the  said  trustees  regarded  it  as  a 
completed  road  under  the  said  act  and  under 
the  chaiter  of  the  company;  that  the  company 
was  liable  thereafter  for  the  sinking  fund 
charges  and  interest;  and  that  the  company, 
believing  that  such  were  its  obligations,  paid 
several  installments  of  sinking  fund  charges, 
and  also  a  due  proportion  of  its  net  earnings, 
aa  required  by  law,  down  to  August,  18(54,  as 
the  defendant  believed. 

The  defendant  Yulee  then  described  the  di- 
lapidated and  impoverished  condition  of  the 
road,  caused  by  the  interruption  of  business 
brought  about  by  the  war,  and  the  great  in- 
Jury  done  the  road  by  acts  of  the  opposing 
armies,  and  averred  that  he  used  every  means 
in  his  power  to  comply  with  the  requirements 
of  the  in  ernal  improvement  act  and  to  prevent 
the  sale  of  the  road  which  he  feared  would  be 
necessary.  He  denied  that  he  procured  an 
order  for  the  sale;  that  he  agreed  with  the 
trustees  that  the  road  should  be  purchased  for 
an  amouni  suflScient  to  pay  20  percent  of  the 
outstanding  first  mortgage  bonds;  that  the 
failure  to  make  payment  to  the  sinking  fund 
was  with  intent  to  procure  the  seizure  of  the 
road  and  its  purchase  by  Dickerson  and  asso- 
ciates, and  he  averred  that,  on  the  contrary, 
the  sale  of  the  road  was  caused  by  its  wrecked 
condiiion,  and  the  failure  of  the  company  to 
obtain  means  to  extricate  itself  from  the  situa- 
tion in  which  it  was  left  by  the  war.  He  de- 
nied that  any  of  the  first  mortgage  bonds  were 
unissued  and  held  in  hypothecation  for  the 
company,  or  that  any  of  such  bonds  were  used 
for  any  other  purpcjses  than  those  contemplated 
by  law,  and  averred  that  all  of  the  said  bonds 
were  issued  by  the  company,  under  its  contract 
for  the  building  of  the  road,  in  payment  for 
the  bridges  and  other  structures  crossing  the 
marshes  and  waters  of  Amelia  river,  and  for 
iron  and  equipments  put  on  the  railroad.  He 
denied,  further,  that  the  defendant  company 
was  identical  with  the  original  Florida  Rail- 
road Company,  or  was  in  any  way  connected 
with  the  transactions  or  obligaUonsof  the  same: 
that  lands  conveyed  to  Soutter  and  McRae.trus- 
637]  tees,  *haa  been  suffered  by  McRae  to 
be  fraud ulentlv  and  collusively  sold  for  the 
benefit  of  the  defendant  Yulee;  that  the  prop- 
erty on  the  road  was  worth  at  the  time  of  the 
■ale  $1,000,000,  or  even,  in  cash,  the  sum  of 
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$828,000,  for  which  k  was  sold;  and  denied 
that  he  was  one  of  the  peicsons  included  in  the 
designation  Edward  N.  Dickerson  and 
ciates. 

On  March  17.  1877,  W.  W.  Corvormn 
made  a  party  defendant,  and  on  the  2d  of  tbs 
following  month  he  filed  his  bill,  alleging  bis 
ownership  of  certain  of  the  second  mortgage 
bonds  of  the  Florida  Railroad  Company,  the 
principal  of  which  was  due  on  March  1,  1877, 
and  upon  which  interest  was  due  from  March 
1, 1860.  He  stated  that  be  adopted  all  of  the 
statements  and  allegations  of  the  original  biQ 
filed  by  Johnson,  and  asked  that  he  might  bt 
admitted  to  share  in  the  relief  therein  prayed, 

John  H.  Stewart  and  Frederick  CookfiBg. 
trustees  named  in  the  deed  of  trust  execute 
for  the  benefit  of  the  holders  of  bonds  issued 
by  the  purchasers  at  the  said  sale  of  the  rail- 
road property,  were  made  parties  defendant  on 
October  16,  1877,  and  on  the  following  day 
they  filed  their  answer,  which  was  devotea 
mainly  to  showing  that  it  would  be  inequitabis 
for  the  complainants  to  profit  by  their  own 
laches,  and  to  enjoy  the  advantages  derived 
from  the  sale  of  the  bonds  to  secure  which  tba 
said  deed  of  tnist  was  made  to  the  respond- 
ents, and  thus  to  deprive  the  innocent  holders 
of  those  bonds  of  the  security  upon  which  the 
loan  was  made. 

These  parties  also  filed  a  cross-bill,  oo  Oc- 
tober 17.  1877,  averring  therein  that  th^  had 
accepted  their  trust  in  flnxxi  faith,  and  wftboot 
notice  of  any  pretended  claim  on  the  property 
by  the  complainant  in  the  original  &11;  that 
the  bonds  issued  by  the  purchasers  of  the  road 
were  issued  properly:  and  that  thevaluether»> 
of  was  greatly  impaired  by  the  pretended  Kca 
of  the  said  second  mortgage  bondholder! 
They  therefore  prayed  for  a  decree  that  ths 
deed  of  trust  to  them  was  a  valid  conveyaoos; 
that  the  holders  of  the  second  mortgage  bonds 
be  required  to  resort  to  lands  in  the  hands  of 
the  said  McRae,  trustee:  that  the  suit  be  dis- 
missed; and  that  the  complainants  Johnsoa 
and  Corcoran  be  enjoined  from  ^seeking  [688 
to  enforce  their  pretended  Hen.  Upon  this 
crossbill  no  subpoena  was  issued  nor  proceed- 
ings had. 

The  Atlantic,  Gulf  A  West  Indian  Trsoril 
Company,  on  August  20, 1H77,  filed  its  sDswcr 
to  Corcoran's  bill,  in  which  answer,  amoag 
other  things,  it  set  out  that  Corcoran  was  ful^ 
informed  of  all  the  essential  transactions  at  tas 
time  they  were  made,  upon  which  the  claias 
of  himself  and  Johnson  were  based,  and  bad 
chosen  to  sleep  upon  his  rights,  and  stated  thst» 
therefore,  Corcoran  ought  not  to  be  permitted, 
after  a  silence  of  about  ten  years,  to  come  iato 
court  with  charges  of  fraud  against  the  ps^ 
ticipants  in  those  transactions. 

Replications  were  duly  made  to  all  of  ths 
said  answers,  and  the  taking  of  tettimooy  wis 
begun  on  November  8, 1877. 

On  June  18, 1883.  Bella  A.  Johnson,  exec* 
utrix  of  Robert  H.  Johnson,  deceased,  W.  W. 
Corcoran,  and  others  presented  to  the  ssiA 
court  a  bill  styled  by  them  a  bill  of  supple- 
ment, revivor,  and  amendment,  seekioK  la 
bring  in  additional  plaintiffs  and  defendant^ 
and  setting  up  matters  which,  as  the  coaiplai»> 
ants  a^  erred,  had  only  come  to  their  knowiedft 
since  the  filing  of  their  said  bills,  namely,  tksl 
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OD  Kofember  10, 1879.  there  was  submitted  to 
the  Secietary  of  ^he  Interior  of  the  Uoited 
Stales  by  the  Florida  Railroad  Company,  at- 
temptiog  to  fecnre  the  advantages  of  certain 
liws  relative  to  government  land  grants  to  cer- 
tiio  railireds,  a  map,  and  evidence  showing 
tbit  a  map  of  detinite  location  of  the  com- 
puiT's  road  from  Waldo  to  Tampa  had  been 
sled  in  the  Secretary's  office  by  the  company 
on  December  14,  1860  (which  map  had  been 
lost)  sod  that  the  map  last  presented  was  a 
dapKcate  of  the  original  map;  that  thereupon 
the  Secretary  of  the  Interior  had  approved  the 
mtp  and  the  original  location  and  survey,  and 
btd  directed  that  the  necessa^  withdrawal  of 
United  States  lands  be  made  to  secure  the 
proper  adjustment  of  the  grant  alonj?  the  orig- 
toal  line  of  the  road;  that  this  withdrawaliwas 
made  on  March  26,  1881.  It  was  alleged  that 
the  company,  having  performed  within  the 
Moper  ume  such  work  on  the  road  between 
Waldo  and  Tampa  as  was  required  bv  the  inter- 
nal improvement  act,  became  entitled  to  land 
aloos  the  road;  that  therefore  the  trustees  of  the 
6d9]8econd  mortgage  t>onds  *became  entitled 
to  such  land,  and  to  hold  the  same  for  the  ben- 
efit of  the  holders  of  those  bonds,  and  subject 
to  the  lira  thereof;  that  on  March  1,  1859,  the 
Florida  Railroad  Companv  issued  other  bonds, 
known  as  southern  extension  bonds,  attempted 
to  he  secured  by  a  deed  of  trust  executed  to 
Jankea  £.  Broome,  who  was  succeeded  as  trus- 
tee by  8.  A.  Swann;  that  such  bonds  were  in- 
ferior to  the  said  second  mortgage  bonds,  which 
constituted  a  first  lien  on  the  constructed  por- 
tion of  the  road  between  Waldo  and  Tampa, 
CD  the  franchise  necessary  for  its  operation, 
and  on  all  the  lands  granted  or  to  be  granted 
by  the  United  States  in  aid  of  the  construction 
of  the  road.  Relief  was  asked  appropriate  to 
these  allegations.  Leave  to  file  this  bill  was 
denied  by  the  court. 

On  Dc^mber  7, 1887,  after  a  hearing  upon 
the  bilU,  auswers,  and  evidence,  the  bills  of 
the  complainants  were  dismissed.  The  case 
then  brought  here  on  appeal. 


Memn.  A.  H«  Garland,  WUkinson  Call, 
Oeor^pe  F*  Curtis  and  Heber  J.  May,  for 
appellants: 

Statute  of  limitations  cannot  be  pleaded  by 
trustees,  in  defense  of  a  charge  of  breach  of 
trust  or  the  consequence  of  neglecting  their 
duty  in  having  sold  an  estate  encumbered  with- 
ont  satisfying  that  demand. 

Miine$  v.  Cowley,  4  Price,  108;  Johnson  ▼. 
Direney,  82  lU.  446;  Seed  v.  West,  47  Tex.  240. 

Mere  acquiescence  will  not  be  a  bar  where 
there  is  an  express  trust. 

(^sen*i  Case,  L.  R  18  Eq.  428;  CampbeU  V. 
Oraham,  1  Russ.  A  M.  458;  PiU  v.  Daere,  L. 
R  8  Cb.  Div.  295. 

Such  a  sale  has  been  held  by  the  courts  to  be 
conclusive  of  intended  fraud. 

Miehottd  v.  Qirod,  45  IJ.  8.  4  How.  508  (11: 
1073):  Brooks  v,  Martin,  69  U.  S.  2  Wall.  84.  85 
(17:  786,  7157). 

With  the  full  knowledge  Dickinson  had  as 
to  all  these  transactions  it  is  impossible  for  this 
lale  to  stand. 

HaUeU  v.  Cottins,  61  U.  8.  10  How.  174  (18: 
876). 

David  L.  Yulee,  whUe  a  director  and  presi- 
U6  U.  8. 


dent  of  the  Florida  Railroad  Company,  a  party 
interested  in  the  purchase  of  the  same  at  pub- 
lic auction,  even  in  the  absence  of  fraud,  could 
not  hold  title  thereto  as  against  the  stock- 
holders and  beneficiaries. 

CampbeUY.  Walker,  5  Ve8.Jr.680;  Faueett  v. 
Faueett,  1  Bush,  511,  89  Am.  Dec. 689;  Jackson 
V.  Ludeling,  88  U.  8.  81  Wall.  616  (22:  492); 
Covington  db  L.  R,Cd.  v.  Bowler,  9  Bush,  468. 

Everv  person  to  whom  the  trust  property 
comes,  by  reason  of  there  being  no  trustee,  will 
be  treated  as  a  trustee. 

1  Perry,  Tr.  (2d  ed.)  %  240,  p.  299. 

The  mere  number  of  years  is  not  always  the 
only  guide  to  inquiries  into  the  existence  of 
laches.  Length  of  time  alone  is  not  a  test  of 
staleness 

Paschall  V.  Einderer,  28  Ohio  St.  568;  Beau- 
champ  V.  Winn,  L.  R.  6  H.  L.  228;  Broadbent 
V.  Imperial  Oas  Light  C;^.  7  De  G.  M.  &  Q. 
486,  7  H.  L.  Gas.  601;  Halstead  v.  Qrin- 
nan,  152  U.  8. 412  (38:  495);  Proctor  y.  Cotoper, 
2  Vern.  876:  Morse  v.  lioyal,  12  Ves.  Jr.  855; 
Aylett  V.  King,  11  Leigh,  491;  Stephens  v. 
Martin,  85  Tenn.  278. 

Messrs,  A.  H*  Wintersteen  and  John  A, 
Eenderson,  for  appellees: 

The  ^S8  laches  of  the  complainant  de- 
prives him  of  all  standing  in  a  court  of  equity 
to  obtain  the  relief  sought. 

Badger  v.  Ba^er,  69  U.  8.  2  Wall.  87  (17: 
886);  Oodden  v.  KimmeU,  99  U.  8. 201  (25:  481); 
Hammond  v.  Hopkins,  148  IJ.  8.  224  (86:  184); 
Marsh  V.  Whitmore,  88  U.  8.  21  Wall.  178  (22: 
482);  Lansdale  v.  Smith,  106  U.  8.  891  (27: 
219);  ybrris  v.  Haggin,  136  U.  8.  886  (84:  424); 
MackaUY.Casilear,  187 U.S.  556(34: 776);  Han- 
ner  v.  Mculton,  138  U.  8.  486  (84:  1082); 
Stearns  v.  Page,  48U.  8.  7  How.  819  (12: 928); 
QaUiher  v.  CadrnU,  145  U.  8.  868  (36:  788); 
Soeiete  Fonceire  et  Agrieofe  des  Etats  Unis  v. 
Milliken,  185  U.  8.  804  (84:  208);  Johnston  v. 
Standard  Min.  Co,  148  U.  8.  860  (87:  480); 
Eoyt  V.  Latham,  143  U.  S.  553  (86:  259). 

Even  in  the  most  flagrant  cases  of  fraud, 
protection  of  the  status  of  a  bona  fide  pur- 
chaser is  sufficient  against  such  claims  as  are 
here  made. 

Chicago,  B.  L  A  P.  B.  Co,  v.  Bbward.H  U.  8. 
7  Wall.  892,  409  (19:  117,  120);  Sullivan  v. 
P&rilanddkK.  R.  Co,  94  D.  S.  806  (24:  824). 

No  proof  of  fraud  sufficient  to  call  for  relief, 
or  of  any  fraud,  has  been  made  out  against  the 
defendants  in  respect  to  tbe  matters  in  issue. 

Godden  v.  KimmeU,  99  U.  8.  201  (25:  481); 
Fitzgerald  A  M,  Constr,  Co,  v.  Fitzgerald,  187 
U.  8.  98  (84:  608);  AUen  v.  OiOette,  127  U.  S. 
589(82:  271). 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

On  the  21st  day  of  August,  1873,  Robert  H. 
Johnson,  a  citizen  of  the  state  of  New  York, 
filed,  in  the  Circuit  Court  of  the  United  States 
for  the  I^orthem  District  of  Florida,  a  bill  of 
complaint  against  the  Atlantic,  Gulf  &  West 
India  Transit  Company,  a  corporation  of  the 
state  of  Florida,  the  Florida  Railroad  Com- 
pany, and  other  persons. 

The  complainant  alleged  that  he  was  the 
owner  of  two  bonds  of  one  thousand  dol- 
lars each,  made  bv  the  Florida  Railroad  Com- 
pany, dated  March  1. 1856,  payable  on  Mff*"*'' 
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1,  1891,  and  secured  by  a  second  mortgage  on 
the  railroad,  franchises  and  property  of  said 
company,  and  which  bonds,  with  interest 
thereon,  were  due  and  unpaid. 

The  object  of  the  bill  was  to  set  aside  and 
640jhaye  declared  *nu11  and  void  a  sale  of  the 
property  and  franchises  of  the  Florida  Rail- 
road Company,  made  on  November  1, 1866, 
by  the  trustees  of  the  internal  improvement 
fund,  in  pursuance  of  the  provisions  of  the 
acts  of  assembly  under  which  the  company 
was  incorporated,  and  possessed  its  rishts  and 
property,  it  appears  that  after  paid  sale  a 
deed,  bearing  date  November  8, 1866,  was  ex- 
ecuted and  delivered  by  the  trustees  to  Edward 
N.  Dickerson  and  his  associates  representing 
the  purchasers  at  the  sale,  and  that  subsequent- 
ly the  purchasers  organized  themselves  into  a 
new  corporation  by  the  name  of  the  Florida 
Railroad  Company.  This  new  company  was 
reorganized  January  1,  1870,  under  authority 
of  an  act  of  the  legislature  of  Florida  of  June 
24, 1869,  and  afterwards,  by  an  act  of  assem- 
bly dated  January  18,  1872.  its  name  was 
changed  to  that  of  the  Atlantic,  Gulf  &  West 
India  Transit  Company. 

As  already  stated,  the  oriidnal  bill  of  Rob- 
ert H.  Johnson  was  filed  August  21,  1878^ 
almost  seven  years  after  the  sale.  W.  W.  Cor- 
coran filed  an  intervening  bill  alleging  owner- 
ship of  some  of  the  second  mortgage  lx>nd3  on 
April  2.  1877.  In  1888,  Bella  A.  Johnson,  as 
executrix  of  Robert  H.  Johnson,  deceased. W. 
W.  Corcoran,  and  some  new  parties  applied 
for  leave  to  file  a  supplementary  bill,  which 
was  refused  by  the  court.  In  February,  1886. 
Karrick  V.  7i  Riggs,  Francis  B.  Ri?gs,  and 
William  C.  Riggs,  of  New  York,  filed  inter- 
vening petitions,  alleging  ownership  of  second 
mortgage  bonds,  and  praying  to  be  admitted 
as  parties  entitled  to  share  in  the  relief  prayed 
for. 

On  December  7, 1887,  after  final  hearing,  a 
decree  was  filed  dismissing  the  bills.  On  No- 
vember 6,  1889,  an  appeal  was  allowed  to  this 
court 

The  principal  grounds  for  relief  stated  in 
the  bill  were  illegality  in  the  form  and  manner 
of  the  sale  and  fraud  and  collusion  between 
Dickerson.  Yulee,  and  others,  the  purchasers, 
sufficient  to  vitiate  the  sale,  even  if  it  were 
valid  in  form.  The  charge  of  illegality  in  Uie 
sale  of  the  railroad  is  based  on  two  particulars 
— first,  that  the  power  of  sale  given  to  the 
trustees  of  the  internal  improvement  fund  in 
the  act  approved  January  6, 1855,  entitled  '*An 
641]act  to  provide  for  and  encourage  *a  lib- 
eral system  of  internal  improvements  in  this 
state,  did  not  authorize  a  sale,  even  in  event 
of  a  default,  until  after  the  completion  of  the 
railroad  in  question,  and  that  the  said  railroad 
was  not  completed  at  the  time  of  the  sale; 
and,  secondly,  because  the  persons  who  of- 
ficiated as  such  trustees  and  made  the  sale  were 
not  lawfully  constituted  officers  of  the.  state, 
and  their  action  was  consequently  null  and 
void. 

The  original  company  was  incorporated  by 
•n  act  approved  January  8,  1858,  entitled 
"An  act  to  incorporate  a  company  to  con- 
struct a  railroad  across  the  peninsula  of 
Florida,  under  the  style  of  the  Florida  Rail- 
road Company."  The  route  of  the  railroad 
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was  thus  designated  io  the  second  sectSon  of 
the  act:  "That  the  said  railroad  shall  com- 
mence in  East  Florida,  upon  some  tributary 
of  the  Atlantic  Ocean,  within  the  limits  A 
the  state  of  Florida,  having  a  sufficient  outlet 
to  the  ocean  to  admit  of  the  passage  of  tea 
steamers,  and  shall  run  through  the  eastern 
and  southern  part  of  the  state  in  the  moat 
eligible  direction  to  some  point,  t)ay,  arm,  or 
tributary  of  the  Gulf  of  Mexico  in  South 
Florida,  south  of  the  Suwanee  river,  having  a 
sufficient  outlet  for  sea  steamers,  to  be  deter* 
mined  by  a  competent  engineer,  with  the  ap- 
proval of  a  majority  of  ue  directors  of  the 
said  company."  Under  this  proviso  a  route 
was  selected  beginning  at  Femandina  oa 
Amelia  Island,  and  terminating  at  Cedar  Key, 
being  on  a  bay  of  the  Qulf  of  Mexico  and 
south  of  the  Suwanee  river. 

Afterwards  the  general  improvement  act  of 
January  6,  1855,  was  passed,  in  the  fourth 
section  of  which  were  enumerated  certain  lines 
of  railroad  as   proper   improvements  Io  be 
aided  in  manner  provided  in  said  law,  and 
among  them  "a  line  from  Amelia  Island  on 
the  Atlantic  to  the  waters  of  Tampa  bar,  ia 
South  Florida,  with  an  extension  to  Osdar 
Key."    The  fifth  section  of  the  act  provided 
that  the  several  railroad  companies  then  or- 
ganized or  chartered  by  the  legislature,  or  that 
might  thereafter  be  charter^,  any   portioa 
of  whose  routes,  as  authorized  by  their  dif- 
ferent charters  and  amendments,  should  be 
within  the  lines  or  routes  bid  down  in  section 
four,  should  have  the  right  and  privilege  of 
constructing  that  part  of  the  line  embraced  t>f 
their  charter,  on  giving  notice  to  the  trustees  of 
*the  internal  improvement  fund  of  tbeir[642 
full  acceptance  of  the  provisions  of  said  act 
specifyini;  the  part  of  the  route  they  proposed 
to  construct.    The  Florida  Railroad  Compaoj, 
it  is  undeniably  shown,  gave  such  notice  of 
acceptance,  specifying  the  line  from  Amelia 
Island  to  Cedar  Key  as  the  part  of  the  roots 
which  it  proposed  to  construct;  and  oo  Juos 
11,  1855,  entered  into  a  contract  with  Joaepb 
Fioegan    &   Company,    whereby   the  btter 
a^re^  to  construct  a  railroad  from  Feroaih 
dma,  on  Amelia  Island,  to  Cedar  Key.  ia  all 
respects  conformable  to  the  reauirementB  of 
the  general  improvement  act  <a  January  I, 
1855 

Afterwards  in  December,  1855,  the  legi>> 
lature  authorized  the  Florida  Raltrottd  Ootn- 
pany  to  "construct  the  railroad  from  Amelia 
Island,  on  the  Atlantic,  to  the  waters  of 
Tampa  bay,  in  South  Florida,  with  the  extea- 
sion  to  Cedar  Key,  in  East  Florida,  under  tte 
provisions  of  the  act  approved  Jannaiy  i 
1855  ** 

Tlie  line  between  Amelia  Island  and  Oedsi 
Key  was  completed  in  1861. 

'the  general  improvement  act  of  Jaooarji 
]855,authorized  companies  accepting  its  prorii- 
ions  to  issue  first  mortgage  bonds  at  the  rale  of 
$10,000  per  mile,  which  bonds  were  to  be  ctwa- 
tcrsignea  by  the  state  treasurer  and  the  tmi- 
tees.  It  was  further  provided  that  the  laOrosd 
company  should  pay  to  the  trustees  of  the  iai- 
provement  fund  fifty  per  cent  of  ita  net  receiptt 
every  six  months,  to  be  applied  by  thetrwirc* 
towards  the  payment  of  the  interest  oa  tk« 
bonds  of  the  company,  and  should  further  paj, 
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ifter  the  oompleUon  of  tbe  road,  to  the  trustees 
It  lost  one  half  of  one  per  cent  od  the  amount 
of  indebtedness  or  bona  account  as  a  sinking 

fBOd 

Upon  the  failure  of  any  railroad  company 
leoepting  the  provisions  of  the  act  to  provide 
interest  on  the  bonds  issued  by  it  and  the  per- 
cfotage  for  the  sinking  fund,  it  was  made  the 
duty  of  tbe  trustees,  after  the  expiration  of 
thirty  days  from  said  default  or  refusal,  to  take 
possession  of  said  railroad  and  all  its  property 
lod  to  advertise  the  same  for  sale  at  public  auc- 
tion to  tbe  highest  bidder,  either  for  cash  or 
tpprored  security,  as  they  might  think  most 
•driDtageous,  the  proceeds  to  be  applied  to  the 
643]*purchase  and  cancelliog  of  outstanding 
bonds,  but  the  purchasers  of  the  road  to  be 
bound  to  continue  the  payment  of  one  per  cent 
into  tbe  sinking  fund  until  all  the  outstanding 
bonds  should  be  discharged. 

Id  pursuance  of  these  provisions  and  of  the 
ooDtracta  of  June,  1855,  the  Florida  Railroad 
Oompany  issued  and  paid  over  to  the  con- 
tractors and  their  successors,  from  time  to 
thne  a^  the  work  progressed,  all  its  first  mort- 
gage bonds,  secured  by  a  mortg^e  on  its  rail- 
roM  from  Fernandina  to  Cedar  ^Lcy,  and  also 
i  portion  of  its  bonds,  secured  by  a  mortgage 
which  was  a  second  lien  on  the  railroad  from 
PeroiDdina  to  Cedar  Key,  but  a  first  lien  on 
cotain  town  sites  and  other  lands  belonging  to 
the  company. 

As  heretofore  stated,  the  road  from  Fer- 
aandina  to  Cedar  Key  was  completed  in  1861, 
and,  the  company  having  failed  to  pay  its  in- 
terest, the  trustees  of  the  internal  improvement 
fand  took  possession  of  tbe  road,  and  sold  it  at 
auction  to  the  highest  and  best  bidder  as  pro- 
Tided  for  in  the  act  of  1855. 

The  contention  now  is  that  such  sale  was 
void,  because  tbe  road  between  Fernandina  and 
Cedar  Key  was  not  the  road  designated  and 
pointed  out,  in  the  various  acts  of  the  legis- 
lature, as  tbe  one  on  whose  completion  and 
after  default  the  trustees  were  authorized  to 
■ell;  that  the  road  intended  should  extend  from 
Feniaodina  to  Tampa  Bay. 

We  tbink  that  this  contention  has  not  been 
"uccessfully  maintained.  No  doubt,  some  of 
the  language  used  in  the  act  of  1858  and  in 
tbe  amendatory  act  of  December,  1855,  might 
he  read  as  indicating  or  designating  Tampa 
Bav  as  the  western  terminus  of  the  railroad, 
and  Cedar  Kev  as  the  terminus  of  a  branch  or 
extension.  Yet  the  history  of  the  legislation 
and  of  tbe  transactions  thereunder  satisfactorily 
shows  that  such  a  construction  was  not  put  up- 
on tbe  acts  of  incorporation,  either  by  the 
c6mpany  itself,  by  the  contractors  who  con- 
structed the  road,  by  the  trustees  of  the  in- 
ternal improvement  fund  or  by  the  state  of 
Florida. 

As  we  have  seen,  the  company,  in  accepting 
tbe  benefits  of  the  act  of  January  6,  1855,  des- 
ignated the  road  which  they  intended  to  build 
as  eitending  from  Amelia  Island  in  the  direc- 
644]tion  ^f  Tampa,  as  far  as  a  point  proper 
for  divergence,  to  Cedar  Key,  and  from  said 
diferging  point  to  Cedar  Key.  In  the  same 
letter  of  acceptance  it  was  further  said  that  if 
the  amendment  to  their  charter  then  pending 
in  the  legislature  (meaning  the  act  of  Decem- 
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ber,  1855)  were  granted,  they  would  also,  con- 
struct the  balance  of  tbe  road  to  Tampa. 

Before  the  act  of  December,  1855,  was  passed 
the  company  contracted  for  the  coQstruction 
of  the  road  from  Fernandina  to  Cedar  Key, 
and  agreed  to  pay  the  contractors  with  first 
mortgage  bonds  upon  that  road,  and  these 
bonds  and  mortgage  were  issued  accordingly. 
Subsequently  the  company  made  separate  con- 
tracts for  the  construction  of  the  route  from 
the  diverging  point  to  Tampa  and  put  a  dis- 
tinct mortgage  upon  it. 

The  railroad  company,  upon  tbe  completion 
of  its  road  to  Cedar  Key,  and  the  trustees  of 
the  improvement  fund,  recognized  this  as  a 
road  completed  under  the  provisions  of  the  act 
of  1855,  the  one  by  paying  and  the  other  by 
receiving  the  interest  and  the  sinking  fund 
charges  on  the  first  mortgage  bonds  from 
March,  1861,  to  November  5,  1863,  when  de- 
fault waa  made. 

The  contractors  agreed  to  build  the  road  as 
an  entirety  from  Fernandina,  or  Amelia  Island, 
to  Cedar  Key,  and  accepted  in  payment,  and 
sold  to  the  public,  bonds  of  the  company, 
secured  by  a  first  mortgage  thereon. 

The  trustees  of  the  Improvement  fund  not 
only  recognized  these  first  mortgage  bonds  as 
securities  coming  within  the  provisions  of  the 
act  of  1855  by  receiving  and  applying  the  in- 
terest paid  them  by  the  company,  but  at  last, 
in  18fi6,  took  possession  of  the  road  and  fran- 
chises, as  they  were  empowered  to  do  in  the 
act,  and  sold  them  to  parties,  who  organized  a 
new  company. 

Finally  the  state  of  Florida,  by  Us  act  of 
January  18,  1872,  recognized  the  new  com- 
pany aa  one  owning  tbe  property  formerly  he- 
longin^  to  the  Flonda  Railroad  Company,  and 
authorized  its  change  of  names. 

Tbe  second  ground  relied  on  by  the  appel- 
ants,  as  invalidating  tbe  regularity  of  the  sale, 
is  the  allegation  that  the  persons  who  acted  as 
trustees  of  the  internal  ^improvement  [045 
fund,  in  taking  possession  of  the  railroad  and 
selling  it,  were  not  legally  entitled  to  act  as 
stich;  that  they  were  not  really  ofi^cers  of  the 
state  of  Florida. 

The  second  section  of  the  act  of  January  6, 
1855,  declares  that  the  governor  of  the  state, 
the  comptroller  of  public  accounts,  the  state 
treasurer,  the  attorney  general,  and  the  regis- 
ter of  state  lands,  and  their  successors  in  office, 
shall  constitute  the  trustees  to  act  under  the 
provisions  of  the  act  And  we  are  asked  to 
take  notice  of  tbe  historical  facts  of  the  civil 
war,  and  that  tbe  state  government  of  Florida, 
in  1866,  was  declared  by  the  act  of  March  2, 
1867,  to  be  illegal,  and  that  between  the  out- 
break of  the  rebellion  and  the  adoption  by  the 
people  of  Florida,  in  May,  1868,  of  a  new  con- 
stitution, there  was  an  interim  or  interregnum, 
during  which  there  were  no  state  ofiicers  in 
Florida  qualified  and  competent  to  exercise  the 
powers  and  duties  of  trustees  of  the  internal 
improvement  fund  in  accordance  with  the 
provisions  of  the  act  of  1855. 

This  contention  is  disposed  of  by  referring 
to  tbe  well  settled  doctrine,  aflSrmed  in  re- 
peated decisions  of  this  court,  that  *'the  acts  of 
the  several  states,  in  their  individual  capacities 
and  of  thdr  different  departments  of  govern- 
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ment—ezecative,  judicial,  and  lef^lative — 
during  the  war,  so  long  as  they  did  DOtim- 
pair.  or  tend  to  impair,  tbe  supremacy  of  the 
national  authority  or  tbe  just  rights  of  citizens 
under  tbe  Constitution,  are,  in  general,  to  be 
treated  as  valid  and  binding.  The  existence 
of  a  state  of  insurrection  and  war  did  not 
loosen  tbe  bonds  of  society  or  do  away  with 
civil  eovernment,  or  the  regular  administra- 
tion 01  tbe  laws.  Order  was  to  be  preserved, 
police  regulations  maintained,  crime  prose- 
cuted, property  protected,  contracts  enforced, 
marriages  celebrated,  estates  settled,  and  tbe 
transfer  and  descent  of  property  regulated, 
precisely  as  in  time  of  peace.  No  one  that  we 
are  aware  of  seriously  questions  tbe  validitjr  of 
judicial  or  legislative  acts  in  tbe  insurrection- 
ary states  touching  these  and  kindred  subjects 
when  they  were  not  hostile  in  tbe  purpose  oi 
mode  of  enforcement  to  the  authority  of  the 
national  government,  and  did  not  impair  tbe 
rights  of  citizens  under  tbe  Constitution." 
Ham  V.  Lockhart,  84  U.  S.  17  Wall.  570  [21: 
657]. 

646]  *In  ajf^U  ▼.  United  States,  87  U.  S.  20 
Wall.  459  [22:  871],  the  same  views  were  ex- 
pressed :  ' 'The  insurgent  states  merely  transfer* 
red  the  existing  state  nr^nizations  to  tbe  sup- 
port of  a  new  and  different  national  head.  The 
same  constitutions,  the  same  laws  for  the  pro- 
tection of  property  and  personal  rights,  remain- 
ed, and  were  administered  by  the  same  officers. 
These  laws,  necessary  in  their  recognition  and 
administration  to  the  existence  of  organized 
•ociety,  were  tbe  same,  with  slight  exceptions, 
whether  the  authorities  of  tbe  state  acknowl- 
edged allegiance  to  the  true  or  false  Federal 
power.  They  were  tbe  fundamental  pripciples 
for  which  civil  society  is  organized  into  gov- 
ernment in  all  countries,  and  must  be  respected 
in  their  administration  under  whatever  tempo- 
rary dominant  authority  they  OQay  be  exer- 
cised. It  IS  only  when  in  the  use  of  these 
powers  substantial  aid  and  comfort  were  given 
or  intended  to  be  given  to  the  rebellion,  when 
the  functions  necessarily  reposed  on  the  stale 
for  tbe  maintenance  of  civil  society  were  per' 
Terted  to  the  manifest  and  intentional  aid  of 
treason  against  tbe  government  of  the  Union, 
that  their  acts  are  void." 
Without  further  citation  or  consideration,  we 
conclude  that  the  act  of  the  trustees  in  selling 
this  railroad  in  November.  1866,  cannot  be  im- 
peached for  want  of  power  to  act. 

It  is  next  claimed  on  behalf  of  the  appellants 
that  tbe  sale  and  conveyance  of  tbe  railroad 
were  voidable  by  reason  of  tbe  alleged  fraud 
and  collusion  of  tbe  defendants  Yulee,  Dick- 
erson,  and  their  associates,  conspiring  together 
to  procure  the  default  of  the  Florida  Railroad 
Company  in  the  payment  of  its  interest,  and 
thus  to  bring  about *the  sale  of  the  road. 

We  do  not  feel  constrained  to  enter  at  length 
into  a  discussion  of  the  evidence  adduced  un- 
der this  part  of  the  case.  We  have,  however, 
examined  the  evidence  and  considered  it  in  the 
light  of  the  verbal  and  printed  arguments  on 
behalf  of  the  appellants;  but  we  are  unable  to 
see  that  tbe  complainants  have  overcome  the 
direct,  positive,  and  responsive  answers  of  the 
•everal  defendants.  As  against  those  answers 
the  complainants  have  adduced  very  little,  if 
any,  satisfactory  proof.    The  weight  of  the 
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evidence,  apart  from  the  eTidential  cbaimder 
of  the  answers,  is  clearly  to  the  effect  tbmt  tiM 
railroad,  at  the  *tiroe  of  the  sale,  was  in  a[647 
thoroughly  dilapidated  condition,  and  that,  im 
view  of  such  condition  and  of  the  state  of  the 
country,  the  price  realized  was  not  inadeqoale. 
The  court  below,  in  dismissing  the  billa, 
proceeded  chiefly  on  the  ground  that  the  c(»n- 

Elainants  had  lost  whatever  rights  they  micfat 
ave  had  by  their  gross  laches.    In  this  v&w 
of  the  case  we  fully  concur. 

Robert  H.  Johnson  dfd  not  file  his  bill  until 
nearly  seven  years  had  elapsed  from  tbe  time 
of  the  sale,  and  he  gives  no  satLsfactorr  expfai- 
nation  of  his  delay.  Within  that  time,  in 
Biay,  1869,  a  mortgage  had  been  issued  by 
the  new  company  to  Stewart  and  Conkling  as 
trustees,  and  who  are  parties  defendant  by  In- 
tervention. This  mortgage  was  to  secure  as 
issue  of  bonds  amounting  to  $8,800,000.  the 
proceeds  which  have  gone  into  the  reconstruc- 
tion and  equipment  of  the  railroad.  Tboae 
trustees  and  purchasers  and  holders  of  thoae 
bonds  must  be  deemed  bona  fide  purchasers, 
without  notice  of  the  claim  of  the  com  plain - 
ants.  The  other  complainants,  Corcoran  and 
Riggs,  did  not  come  into  the  case  till  it  had 
been  pending  for  years.  Neither  do  tber  or 
Johnson  give  any  explanation  of  their  loox 
delay.  They  do  not  aver  any  concealment  w 
the  facts  as  they  existed  at  the  time  of  tbe 
sale  of  the  road  in  1866.  They  do  not  aver, 
much  less  prove,  that  they  were  in  ignorance 
of  those  facts,  or  that  they  were  in  anywise 
prevented  or  impeded  from  ascertaining  the 
facts  or  from  instituting  proceedings. 

In  Oaaiher  v.  Cadwell,  145  C.  8.  868  [W: 
7881,  this  court  said:  *'In  Harwood  v.  CiMdn- 
nati  AC.  A.L.  R.  Co.,  84  U.  8.  17  Wall  78 
[21 :  5581,  a  delay  of  five  years  on  the  psrt  of 
stockholders  in  a  railroad  company  in  briof^og 
suit  to  set  aside  judicial  proceedings,  rrgular 
on  their  face,  under  which  the  railroad  was 
sold,  was  held  inexcusable.  In  TmnLidtOtl 
Co.  of  West  Virginia  v.  Marhvry,  %\  U.  a 
587  ^:  828],  a  director  of  a  companj  who 
had  loaned  money  to  it.  and  sub:>equeoll5 
bought  its  property  at  a  fair  public  sale  b^  a 
trustee,  was  protected  in  his  title  as  axamst 
the  corporation,  suing  four  years  thereafter  to 
hold  him  as  trustee  of  the  property  for  its  bene- 
fit, it  appearing  that  in  the  meantime  tbe  proper- 
ty bad  iocrea^  rapidly  in  value.  In  Bnitn 
V.  *Buena  VUta  County.  95  U.  S.  157  (048 
[24:  422],  a  county  was  held  barreii  by  its 
laches  from  maintaining,  at  tbe  end  of  seret 

} rears,  a  suit  to  set  aside  a  iudgment  fraudu- 
ently  obtained  against  it;  and  that,  too.  though 
it  did  not  affirmatively  appear  that  the  Miper 
visors  of  the  coontv  had  knowledge  of  the  ei- 
istence  of  the  judgment  until  about  twenty 
months  before  the  commencement  of  tbe  sc 
tion.  .  .  .  Tbe  cases  proceed  upon  ibe 
theory  that  laches  is  not,  like  limitation,  a  mere 
matter  of  time,  but  principally  a  qneOioii  of 
the  inequity  of  permitting  tbe  claim  to  beea 
forced— an  inequity  founded  upon  some 
change  in  the  condition  or  relations  of  tk* 
properly  or  the  parties. "  In  Johnston  v.  StsMi- 
ard  Min.  Co.,  148  U.  8.  860  [87:  480).  it  W8» 
said:  "The  law  is  well  settled  that  where  tke 
question  of  laches  is  in  issue,  the  plaintiff  is 
charg^ftbto  with  such  knowledge  as  he  migiit 
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bife  tttalned  m>on  ioqulry,  provided  tbe  facts 
ilretdT  shown  by  him  were  such  as  to  put  a 
■so  of  ordioary  iotelligence  on  inquiry.  This 
principle  was  applied  in  Foster  v.  Mamfield^  0. 
iLM.B.  Co.  146  U.  S.  88  [86:  81^1.  in  a 
cue  where  a  stockholder  in  a  railroad  com- 
pany sought  to  set  aside  the  sale  of  a  railroad, 
whidi  had  taken  place  ten  vears  before,  when 
tbe  facts  upon  which  he  relied  to  set  aside  the 
sak  were  of  record,  and  within  easy  reach. 
,  .  .  Where  property  has  been  developed  by 
iht  coxmfie  and  energy,  and  at  the  expense  of 
tbe  defendants,  courts  will  look  with  disfavor 
opoo  claims  of  those  who  have  lain  idle  while 
awaiting  the  results  of  this  development,  will 
ifqmre  not  only  clear  proof  of  fraud  but 
prompt  assertion  of  plaintiffs  rights." 

We  are  thus  brought  to  the  conclusion  that 
tbe  appellants  have  not  sustained  their  claim 
tbat  the  action  of  the  trustees  io  making  the 
ttle  of  the  railroad  was  void  either  from  a 
misti^  in  interpreting  the  meaning  of  the 
statutes  or  from  any  want  of  power  as  official 
persoos;  that  they  have  likewise  failed  to  show 
by  preponderating  evidence  any  fraud  or  col- 
mon  on  the  part  of  Dickerson  and  his  asso- 
ciates in  their  purchase  of  the  Florida  railroad; 
and,  finally,  that  they  are  precluded  by  the  long 
aod  unexplained  lapse  of  time  between  the 
acts  complained  of  and  the  institution  of  legal 
649]  proceedings  from  ^maintaining  such 
procciedings  as  against  innocent  third  parties 
wboee  interests  have  become  involved. 

The  decree  of  the  court  below  diemiuing  the 
hilli  tfeomplaifU  U  affirmed. 


THE  8T.   LOUIfi   A   SAN   FRANCISCO 
RAILWAY  COMPANY,  Piff.  in  Err., 

r. 

JOHN  B.  GILL. 
(See  8.  C  Beporter^  ed.  048-087.) 

Statutory  privilege,  when  not  traneferable — act 
firina  ratee  of  fare — neeeasary  eHdenee — reO' 
wneileneu  of  rates. 

L  A  special  statutory  exemption  or  privilege,  such 
as  immunity  from  taxation  or  a  right  to  fix  and 
determine  rates  of  fare,  does  not  accompany  tbe 
property  of  a  railroad  company  In  Its  transfer 
to  a  purchaser.  In  the  absence  of  express  dlreo- 
tkm  to  that  effect  In  the  statute. 

1  A  state  law  which  establishes  a  tariff  of  rates 
ao  unreasonable  as  to  destroy  the  value  of  tbe 
property  of  a  railroad  company,  may  t>o  held  to 
be  unconstitutional,  as  taking  the  property  with- 
out doe  process  of  law. 

1  As  to  whether  a  state  law  llxinff  the  rates  of 
fare  requires  a  mllroad  to  do  business  at  a  loss 
and  therefore  coostitutes  a  taking  of  its  property 
without  Just  compensation  or  due  process  of  law, 
tbe  correct  test  is  the  eflTeot  of  the  law  on  the  en- 
tire hoe  of  such  railroad. 

1  Where  a  state  law  establishes  fares  to  be 
ebarged  on  railroads  and  gives  a  penalty  for  any 
ovendiarge.  a  railroad  company  may  ralM  the 
qncatlon  of  the  reasonableness  of  the  rates  as  a 

Voaz^What  iB  due  *^proeen  of  laio,**  see  note  to 
PearaoD  v.  Tewdall,  Ui  480. 

AMto  mk  Amendment  to  UnUed  Statee  Cor^ 
itttirtioii,  ttf  eonttrucUon  amd  egeet^  see  note  to 
United  States  v.Beeee,  23:  088. 
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defense  to  an  action  for  tbe  penalties;  such  a  law 
will  not  be  held  invalid,  unices  shown  by  clear 
aod  satisfactory  evidence  to  operate  unjustly  in 
a  constitutional  sense. 

[No.  178.1 
Argued  Jan.  £4, 1896.  Bedded  March  4, 1S9$. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas,  to  review  a  judgment  of 
that  court,  aflQrming  the  judgment  of  the 
Washington  county  drcuit  court,  in  favor  of 
the  plaintiff,  John  B.  Oill,  against  the  St. 
Louis  &  San  Francisco  Railway  Com|)any,  de- 
fendant, for  the  penalty  imposed  by  the  Ar- 
kansas act  of  April  14, 1887,  for  overcharges 
by  that  company  of  passenger  fares.  Affirmed. 
See  8.  C.  below,  64  Ark.  101, 11 L.  R.  A.46a. 

Statement  by  Mr.  Juetiee  Shirae: 

On  the  16th  day  of  August,  1880,  under  the 
general  laws  of  the  state  of  Arkansas,  a  com- 
pany was  incorporated  under  the  name  and 
stvle  of  the  St.  Louis,  Arkansas  &  Texas 
^Railway  Company,  and  authorized  to  [650 
construct  a  railwav  from  the  northern  bound- 
ary of  the  state  of  Arkansas  to  Fayetteville,  in 
that  state.  This  railroad  was  connected  at 
its  northern  terminus  with  the  railroad  of  the 
St.  Louis,  Arkansas  &  Texas  Railwav  Com- 
pany, a  corporation  of  the  state  of  'Missouri, 
and  at  its  southern  terminus  with  tbe  railroad 
of  the  Missouri,  Arkansas  &  Southern  Rail- 
wav Comipany,  a  corporation  of  the  state  of 
Arkansas. 

Under  provisions  of  the  laws  of  the  states 
of  Arkansas  and  Missouri,  on  the  10th  day 
of  June,  1881,  the  three  companies  mentioned 
were  consolidated  into  a  single  corporation,  - 
under  the  style  of  the  St.  Louis,  Arkansas  i 
Texas  Railway  Company,  consolidated. 

On  and  previous  to  the  21st  day  of  Febru- 
ary, 1882,  it  was  provided  by  the  laws  of  the 
states  of  Arkansas  and  Missouri  that  any  rail- 
road company  incorporated  under  tbe  laws 
of  the  state  of  Missouri  might  lease  or  pur- 
chase any  part  of  a  railroad  with  all  its 
rights,  privileges,  immunities,  real  estate, 
and  other  property,  the  whole  or  a  part  of 
which  was  in  the  state  of  Missouri,  and  con* 
structed,  owned,  or  leased  by  any  other  com- 
pany, if  the  lines  of  the  roads  of  said  com- 
panies were  connected  and  continuous,  and 
that  any  railroad  company  incorporated  un- 
der the  laws  of  the  stAte  of  Arkansas,  whose 
road  was  wholly  or  in  part  constructed  and 
in  operation,  was  authorized  to  sell,  lease, 
or  otherwise  dispose  of  the  whole  or  any  part 
of  its  railroad,  with  all  the  rights,  privi- 
leges,* franchises,  and  immunities  thereunto 
belonging,  to  any  connecting  railroad  cor- 
poration tlien  or  thereafter  organized  under 
the  laws  of  the  state  of  Missouri,  or  of  the 
United  States,  or  of  both. 

In  the  manner  provided  bv  those  laws, 
the  St.  Louis,  Arkansas  &  Texas  Railway 
Company,  consolidated,  on  the  2l8t  dav  of 
February,  1882,  sold  and  conveyed  all  of  its 
railway  in  the  states  of  Arkansas  and  Mis- 
souri, together  with  all  its  rights,  privileges, 
franchises,  and  immunities,  to  the  St.  Louis 
&  San  Francisco  Railway  Company,  a  cor- 
poration organized  under  the  general  laws  of 
the  state  of  Missouri  and  unaer  several  acts 
of  the  Congress  of  the  United  States. 
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C51]  *By  an  act  of  the  legislature  of  Arkan- 
sas, approved  April  144B87,  the  maximum  rate 
of  passenger  fares  to  be  charged  in  that  state 
was  fixed  at  three  cents  per  mile,  and  a  pen- 
alty of  $300  was  given  the  passenger  for  each 
overcharge.  At  the  fall  term  of  1887  of  the 
Washington  county  circuit  court,  John  B. 
Oill  brought  an  action  against  the  St.  Louis 
&  San  Francisco  Railway  Company,  alleg- 
ing that  said  company,  operating  a  railroad 
withiji  the  state  of  Arkansas  more  than  sev- 
enty-five miles  in  length,  had  on  five  dis- 
tinct occasions  charged  and  received  from  the 
Slaintiff  more  than  three  cents  per  mile,  and 
emanding  judgment  for  the  penalties  pre- 
scribed in  the  said  statute. 

The  St.  Louis  &  San  Francisco  Railway 
Ck>mpany  filed  several  pleas  or  special  an- 
swers to  the  complaint,  two  of  which  are 
alleged  to  raise  Federal  questions.  To  these 
special  pleas  the  plaintiff  demurred,  and  the 
demurrers  were  sustained.  The  defendant 
then  made  several  offers  tending  to  show  that 
the  rate  of  three  cents  per  mile  for  each  pas- 
senger carried  was  unreasonable  and  did  not 
enable  the  defendant  to  pay  its  interest  or  to 
earn  anything  on  its  capital  stock.  These 
offers  were  ruled  out,  on  plaintiff's  objec- 
tion, as  incompetent  and  irrelevant.  Duo 
exceptions  were  taken  by  the  defendant  to  the 
action  of  the  court  in  sustaining  the  demur- 
rers and  in  excluding  plaintifrs  evidence. 
Judgment  went  for  the  plaintiff,  which  was 
on  appeal  aflirmed  by  the  supreme  court  of 
Arkansas,  to  whose  judgment  a  writ  of  error 
was  sued  out  to  this  court. 

Mes9n.  Edward  D.  Kenna*  Oecrge  R, 
Peek,  A.  T,  Briiton  and  A,  B,  Browne  for 
plaintiff  in  error. 

Mewn,  A.  H*  Garland,  Danid  W,  Jonee 
and  c/oi.  n,  HiU  for  defendant  in  error. 

Mr.  Juiiiee  Shiras  delivered  the  opinion 
of  the  court : 

652]*By  theact  of  April  14. 1887,  the  legisla- 
ture  of  Arkansas  prescribed  a  maximum  rate 
of  three  cents  per  mile  for  each  passenger  car- 
ried by  the  railroads  of  that  state,  and  a  pen- 
alty of  three  hundred  dollars  for  each  over- 
charge, pavable  to  the  passenger  from  whom 
such  overcharge  bad  been  exacted. 

It  was  found  by  the  trial  court,  a  jury 
bavinff  been  waived,  that  John  B.  Gill,  the 
plaintiff,  had,  on  several  occasions,  while 
traveling  on  the  railroad  of  the  St.  Louis  & 
San  Francisco  Railway  Companv,  between 
points  within  the  territory  of  the  state  of 
Arkansas,,  been  charged  a  rate  in  excess  of 
that  allowed  by  the  statute.  The  defendant 
company  set  up,  by  way  of  defense,  that  it 
operated  that  portion  of  the  railroad  on  which 
the  plaintiff  traveled  as  a  purchaser  and  as- 
signee of  the  St.  Louis,  Arkansas  &  Texas 
Railway  Ck>mpany,  a  corporation  organized 
under  the  laws  of  the  state  of  Arkansas ;  that, 
under  the  laws  of  Arkansas  in  force  at  the 
time  of  the  incorporation  of  said  last  men- 
tioned company,  in  April,  1880,  it  had  the 
right  to  fix  and  regulate  the  rate  of  charge 
for  carrving  passengers,  not  to  exceed  the 
sum  of  five  cents  per  mile :  that  the  legisla- 
ture might,  from  time  to  time,  reduoMi  the 
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rates,  but  that  the  same  should  not  be  so  re- 
duced as  to  produce,  as  profits  for  the  rmllrottd 
company,  less  than  fifteen  per  cent  per  an- 
num on  the  capital  actually  paid  in ;  and 
that  until  such  profits  did  annul ly  accrue  to 
said  company,  it  and  its  successors  and  as- 
signs were  entitled,  without  limitation,  re 
striction,  or  control,  the  right  to  fix  such 
rates  of  fares  as  to  it  should  seem  proper,  not 
exceeding  the  rate  of  d^e  cents  per  mile ;  that 
such  provisions  of  the  law  constituted  a  con- 
tract between  the  St.    Louis,    Arkansas  & 
Texas  Railway  Company  and  the  state,  and 
that  the  St.  Louis  &  San  Francisco  Railway 
Company  havinic  become,  in  a  manner  and 
form  provided  by  the  laws  of  the  state,  the 
assign  of  the  St.  Louis,  Arkansas  A  Tez»s 
Railway  Company,  and  the  owner  of  its  mod, 
franchise,  ana  privileges,  had  succeeded  to 
its  right  to  charge  passenger  rates  not  in  ex- 
cess of  five  cents  per  mile,  so  long  as  its 
profits  did  not  exceed  fifteen  per  cent  per  an- 
num on  the  capital  actually  paid  in  ;  that  the 
said  railroad,  although  completed  for  aboot 
five  years,  had  never  earned  in  profits  an 
*amount  equal  to  three  per  cent  on  the  [653 
capital  actually  paid  io ;  that  the  net  eamion 
or  profits  for  the  next  ensuing  two  years  will 
not  exceed  three  per  cent  on  the  capital  tct- 
uallv  paid  in  or  on  the  amount  actually  ex- 
pended in  the  construction  of  said  railroad; 
that  the  consolidation  of  the  St.  Louis,  A^ 
kansas  &  Texas  Railway  Company  of  A^ 
kansas  with  the  company  of  the  same  •  ante. 
incorporated  in  Missouri,  and  the  sale  bj  tba 
company  so  formed  of  its  railroad  to  the  de- 
fendant, each  severally  became  and  were  com- 
pacts made  between  the  states  of  Missouri  and 
Arkansas  with  each  other,  with  the  consoli- 
dated companv,  and  with  the  defendant  mm- 
pnny,  respectively;  that  the  act  of  April, 
1887.  of  the  legislature  of  Arkansas,  attempt- 
ini;  to  fix  passenger  rates  at  leas  than  tiir 
cents  ner  mile,  in  so  far  as  it  relau^toti^^ 
defendant's  line  of  railway,  never  receirnd 
the  assent  of  the  state  of  Missouri  or  of  i be 
defendant  company,  and  that  such  enactmnt 
was  an  alteration  and  impairment  of  a  ma- 
tract,  and  as  such  null  and  void  under  tbs 
provisions  of  the  Constitution  of  the  Uoited 
States. 

To  this  plea  or  special  answer  the  pltla- 
tiff  demurred. 

As  a  further  plea  or  special  answrr  tbc 
defendant  company  alleged,  in  coonfcti(u 
with  a  history  of  the  formation  of  the  or- 
iginal companies,  their  consolidation.  ib4 
the  purchase  of  the  consolidated  railroad  bf 
the  defendant,  that,  by  a  provisioo  of  tite 
constitution  of  tlie  state  of  A^aasas,  ia  f<«» 
at  the  time  of  the  transactions  narrated,  it 
was  provided  that  no  charter  of  any  oorp<^- 
tion  should  be  altered,  annulled,  or  repetkd 
in  such  a  manner  as  to  do  injustice  to  tb« 
corporators;  that  the  owners  of  the  ctpitAl 
stock  of  the  St.  Louis.  Arkansas  ft  Trtu 
Railway  Company  are  Uie  same  and  identirtl 
persons  who  own  the  capital  stock  of  the  d^ 
fendant  companv ;  and  that,  if  the  ratft  (*^ 
fare  prescribed  by  the  Act  of  April.  188T. 
are  enforced,  the  defendant  company  will 
not  be  able  to  earn  a  reasonable  rate  of  ii- 
tcrest  on  its  indebtednesi,  or  to  meet  tlie  set- 
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n]  cost  of  transporting  passengers  and  main- 
uiDing  said  division  of  its  road ;  and  that, 
therefore,  said  Act  of  April,  1887,  as  far  as 
it  is  applicable  to  the  said  railroad,  is  in 
riolatioD  of  the  constitution  of  Arkansas, 
anil  is  unreasonable,  and  a  taking  of  priyate 
property  for  public  use  without  com{)ensa' 
054]  tion,  *and  is  therefore  in  violation  of 
lue  5Ui  and  14th  Amendments  to  the  Consti- 
tution of  the  United  States. 

The  plaintiff  demurred  likewise  to  this 
ploft.  and  the  demurrers  having  been  sus- 
tained, the  defendant  then  offered  to  show 
that  the  St.  Louis,  Arkansas  &  Texas  Rail- 
way Company  had,  on  December  81,  1880, 
executed  bonds  to  the  amount  of  $600,000, 
KDd  secured  the  same  by  a  mortgage  of  all 
its  property,  franchises,  and  immunities  to 
the  United  States  Trust  Company  of  New 
York,  which  bonds  were  yet  wholly  due  and 
unpaid,  and  upon  which  the  defendant  was 
ref^uired  to  annually  pay  the  sum  of  $86,000 
aa  uterest ;  that  the  defendant  company  has 
never,  since  the  construction  of  said  lines, 
been  able  to  earn,  from  all  sources,  an 
amount^  which,  after  paving  for  the  actual 
expenditures,  would  yield  to  the  defendant 
or  to  the  original  incorporators  a  profit  equal 
to  one  per  cent  upon  the  capital  stock  actu- 
ally paid  in  cash  and  used  in  the  construc- 
tion of  such  lines  of  railroads ;  that  the  act- 
ual cost  of  transporting  each  passenger  over 
that  portion  of  the  defendant's  railway  in 
the  plaintiff's  petition  mentioned  exceeded 
tlie  sum  of  three  cents  per  mile ;  that  at  the 
times  in  plaintiff's  petition  mentioned  the 
defendant  could  not  actually  perform  the 
lerFice  of  carrying  the  plaintiff  or  any  other 
passenger  over  its  railway  for  the  sum  of 
three  cents  per  mile,  but  that  the  sum  in  cash 
which  it  was  actually  required  to  expend  in 
the  carriage  of  said  plaintiff  and  other  pas- 
sengers was  equal  to  three  and  three  tenths 
ocDts  for  each  and  every  mile  such  passenger 
was  carried,  and  that  if  defendant  was  re- 
qared  to  perform  the  service  at  the  rate  of 
three  cents  per  mile  it  would  be  required  to 
expend  more  money  in  cash  for  the  perform- 
ance of  such  service  than  it  would  receive 
from  the  passenger,  and  that  the  revenue  or 
income  which  it  would  receive  from  all 
soorces  of  profit  other  than  the  passenger 
traffic  would  not  be  sufficient  to  enable  it  to 
make  good  the  amount  which  it  would  lose 
on  its  passeneer  business;  that  three  cents 
per  mile  for  the  service  rendered  by  the  de- 
fendant in  carry inj^  passengers,  at  the  times 
in  plaintiff's  pet!  ion  mentioned,  over  the 
line  of  railroad  tuerein  described,  was  not  rea- 
655^nable  compensation,  and  *that  no  less 
than  five  cents  per  mile  would  be  a  reason- 
ible  sum  or  one  that  would  be  just  to  the 
defendant ;  that  defendant  never  bad,  since 
the  construction  or  completion  of  said  lines 
of  railwav,  been  able  to  earn  from  all  its 
iOQices  of  revenue  an  amount  which,  after 
paying  for  the  actual  cash  expenditures  nec- 
essarv  for  the  operation  of  its  road,  would 
yield  a  profit  equal  to  one  per  cent  upon  the 
Actual  cash  cost  of  said  road,  which  amounted 
to  over  $40,000  for  every  mile  of  railway 
constructed. 

To  this  evidence  the  plaintiff  objected  as 
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incompetent  and  irrelevant;  the  objection 
was  sustained,  and  the  defendant  excepted 
to  the  action  of  the  court  in  sustaining  the 
demurrers  and  in  rejecting  the  said  offers  of 
e V  idence.  There  was  j  udgment  for  the  plain- 
tiff from  which  the  defendant  appealed  to 
the  supreme  court  of  Arkansas,  from  whose 
judgment,  affirming  that  of  the  court  below, 
a  writ  of  error  was  allowed  to  this  court. 

The  plaintiff  in  error  bases  its  demand  that 
the  judgment  of  the  supreme  court  of  Arkan- 
sas should  be  reversed,  on  two  propositions, 
first,  that  the  act  of  April,  1887,  as  applied 
to  the  defendant's  railroad,  was  a  violation 
of  a  contract  between  the  state  of  Arkansas 
and  the  various  corporations  which  con-, 
structed  or  subsequently  acquired  the  line 
of  railway  in  question;  ana,  second,  that, 
as  the  act,  as  applied  to  the  defendant's  rail- 
road, requires  the  defendant  to  do  business 
at  a  positive  loss,  it  therefore  constitutes  a 
taking  of  defendant's  property  without  just 
compensation  or  due  process  of  law. 

The  first  proposition  requires  the  plaintiff 
in  error  to  show  that  there  existed  a  contract 
between  the  state  of  Arkansas  and  the  St. 
Louis,  Arkansas  &  Texas  Railway  Companv, 
which,  under  the  existing  facts,  forbade  toe 
application  of  the  act  of  1887  to  the  busi- 
ness of  that  company,  and  that  the  plaintiff 
in  error,  the  St.  Louis  &  San  Francisco  Rail- 
way Company,  succeeded  to  such  contract 
right. 

As  already  stated,  the  constitution  of  Ar* 
kansas  contained,  when  the  St.  Louis,  Ar^ 
kansas  <&  Texas  Railway  Company  was 
organized,  a  provision  that  the  general  as*, 
sembly  should  have  the  power  to  alter,  re- 
voke, or  annul  any  charter  of  incorporation 
then  existing,  or  that  might  thereafter  be 
created,  'whenever,  in  their  opinion,  it[050 
may  be  injurious  to  the  citizens  of  the  state ; 
in  such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators.  The  law 
under  which  the  St.  Louis,  Arkansas  <&  Texas 
Railway  Company  was  organized  provided 
that  the  legislature  might,  when  any  such 
railroad  shall  be  opened  for  use,  from  time 
to  time,  alter  or  reduce  the  rates  of  toll,  fare, 
freights,  or  other  profits  upon  such  road; 
but  the  same  sliall  not,  without  the  consent 
of  the  corporation,  be  so  reduced  as  to  pro- 
duce with  said  profits  less  than  fifteen  per 
cent  per  annum  on  the  capital  actually  paid 
in;  nor  unless,  on  an  examination  of  the 
amounts  received  and  expended,  to  be  made 
by  the  secretary  of  state,  he  shall  ascertain 
that  the  net  income  derived  by  the  company, 
from  all  sources,  for  the  year  then  last  past, 
shall  have  exceeded  an  annual  income  of  fif- 
teen per  cent  upon  the  capital  of  the  corpora- 
tion actually  paid  in. 

The  contention  is  that,  if  the  facts  show 
that  the  company  has  not  earned  fifteen  per 
cent  per  annum  on  the  capital  actually  paid 
in,  the  state  is  precluded,  notwithstanding 
the  power  reserved  in  the  constitution,  from 
reducing  the  rates  or  charges. 

The  supreme  court  of  the  state  (54  Ark. 
101,  11  L.  R.  A.  452)  as  we  learn  from  the 
record  in  this  case,  was  of  the  opinion  that 
the  power  to  alter  and  amend  charters,  re- 
served to  the  state  in  its  constitution,  was 
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not  parted  with  or  controlled  by  the  suhse- 

auent  act  of  the  legislature  incorporating 
le  railroad  company  and  authorizing  it  to 
establish  rates,  and  that  accordingly  the  pas- 
sage of  a  subsequent  general  law,  prescrib- 
ing rates,  could  not  be  deemed  an  infringe- 
ment of  a  contract  between  the  state  and  Uie 
company. 

We  do  not  find  it  necessary  to  express  an 
opinion  on  this  view  of  the  case,  but  prefer 
to  base  our  judgment  on  another  ground, 
which  will  bring  us  to  the  same  result  It 
has  been  frequently  decided  b^  this  court 
that  a  special  statutory  exemption  or  privi- 
lege, such  as  immunity  from  taxation  or  a 
right  to  fix  and  determine  rates  of  fare,  does 
not  accompany  the  property  in  its  transfer  to  a 
purcliaser,  in  the  absence  of  express  direction 
to  that  effect  in  the  statute.  Morgan  y.  Louis- 
iana, 93  U.  S.  217  [23 :  860]  ;  Wilson  v.  Qaines, 
103  U.  8.  417  [26 :  401]  ;  GJiesapeake  d  0.  B. 
Co,  V.  Miller,  114  U.  6.  176  [29:  121]. 
657]*We  find  here  no  such  express  statutory 
direction,  nor  is  there  any  equiyalent  implica- 
tion by  necessary  construction.  As  is  said 
in  the  decision  of  the  supreme  court  of  Ar- 
kansas in  the  present  case:  **The  corpora- 
tions owning  the  several  parts  of  the  road  as 
to  which  it  IS  charged  that  the  act  operates 
unjustly  were  dissolved  years  before  it  was 
passed.  As  to  them  it  could  not  operate  un- 
justly, and  in  their  behalf  no  cause  of  com- 
plaint can  exist.  ** 

These  considerations  dispose  of  the  prop- 
osition that  the  Act  of  April,  1887,  if  made 
to  apply  to  the  railroad  of  the  plaintiff  in 
error,  would  operate  as  a  violation  of  a  con- 
tract subsisting  l)etween  the  state  of  Arkau- 
sas  and  the  St.  Louis  &  San  Francisco  Rail- 
way Company. 

We  are  thus  brought  to  the  second  proposi- 
tion relied  on  by  the  plaintiff  in  error,  that, 
as  the  act,  when  applied  to  the  defendant's 
railroad,  requires  the  company  to  do  business 
at  a  positive  loss,  it  therefore  constitutes  a 
taking  of  defendant's  property  without  due 
process  of  law. 

Whether,  If  the  power  of  the  state  to  fix  and 
regulate  the  passenger  and  freight  charges  of 
railroad  corporations  has  not  been  restricted 
by  contract,  there  can  be  found,  by  judicial 
inquiry,  a  limit  to  such  power  in  the  prac- 
tical enect  its  exercise  may  have  on  the  earn- 
ings of  the  corporations,  presents  a  question 
not  free  from  aifficult^.  Given  the  case  of 
a  general  law  prescribing  rates  to  all  com- 
panies, can  the  courts  inquire  whether  such 
rates  are  reasonable,  and  may  they  find  that 
as  to  one  company  the  prescribed  rates  per- 
mit it  to  do  business  at  a  profit,  and  as  to 
another,  whose  facilities  are  inferior,  or 
where  expenditures  are  greater,  the  rates  af- 
ford no  profit?  And  will  the  fate  of  the  law, 
as  to  its  validity,  depend,  in  each  case,  on 
the  result  of  such  an  inquiry? 

This  court  has  declared,  in  several  eases, 
that  there  is  a  remedy  in  the  courts  for  relief 
against  legislation  establishing  a  tariff  of 
rates  which  is  so  unreasonable  as  to  practi- 
cally destroy  the  value  of  property  of  com- 
panies engaged  in  the  carrying  business,  and 
that  especiaTly  may  the  courts  of  the  United 
States  treat  such  a  question  as  a  Judicial  one, 
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and  hold  such  acts  of  legislation  to  be  ti 
fiict  with  the  Constitution  of  the  *Unit-r658 
ed  States,  as  depriving  the  companies  or  ti^ir 

Sroperty  without  due  process  of  law,  and  as 
epriving  them  of  the  equal  protection  of  the 
laws,  i^ne  v.  Farmers  Loan  d  T.  (h,  llf 
U.  S.  831  {29 :  6441  ;  Ihw  v.  Beidelman^  12S 
U.  S.  681  [81 :  841],  3  Inters.  Com.  Rep.  M; 
Ohieago,  M.  d  8t,  P.  B.  Co.  v.  Minneweim, 
134  U.  S.  418  [83:  9701.  8  Inters.  Con.  Rep. 
209;  Chicago  d  Q.  T.  R,  Co.  v.  Wdhm^ 
148  U.  8.  889  [36:  176]  ;  Reiigan  v.  F^rmen 
Loan  d  T.  Co.  154  U.  8.  888  [88:  1014],  4 
Inters.  Com.  Rep.  560. 

The  so-called**  Railroad  Comraissioo  OMSt* 
(SUme  V.  Farmers  Loan  d  T.  Co.)  lift  U. 
8.  807  [29:  636]  arose  under  an  act  of  ti» 
state  of  Mississippi   passed  March  11.  1884, 
which  created  a  railroad  commissioo,  and 
charged  it  with  the  duty  of  supervising  rail- 
roads, and  particularly  with  tlie  duty  of  re- 
visinff  the   tariff  of  charges.     The  Mobilt 
&  Oliio  Railroad  Company  tiad  been  there- 
tofore   incorporated    by    a    charter   whidi 
granted    to    it    "the   rirht   from    time  to 
time  to  fix,  regulate,  and  receive  the  tolls 
and  charges  by  them  to  be  received  for  trans- 
portation."   A  bill  was  filed  by  the  Fanoert' 
Loan  &  Trust  Company,  a  New  York  cor- 
poration, to  enjoin  the  railroad  comminioa 
from  enforcing  against  the  Mobile  ±  Oido 
Railroad  Company  tlie  provisions  of  the  rail- 
road commission  act,  and  averring  that  the 
complainanta  were  the  trustees  in  a  mortgage 
that  had  been  executed  prior  to  said  art,  and 
that  the  enforcement  of  the  Utter  would  im- 
pair their  security. 

The  court  held,  two  Justices  iisseatiag. 
that  the  statute  incorporating  the  compaay 
did  not  deprive  the  state  of  its  power,  with 
in  the  limits  of  its  general  authority,  to  act 
upon  the  reasonableness  of  tlie  tolls  tod 
charges  so  fixed  and  regulated,  sjid  revetted 
the  decree  of  the  circuit  court  which  had 
granted  an  injunction  as  prayed  for  ia  the 
bill.  We  now  refer  to  this  case  for  the  pur 
pose  of  calling  attention  to  the  facts  that  the 
act  provided  tiiat  proceedings  to  enforce  its 
provisions  were  to  be  instituted  by  the  ctm- 
mission,  and  that  the  suit  was  in  form  a  bill 
in  equity  to  restrain  the  commission  froa 
applying^ the  terms  of  the  act  to  the  Mobile 
&  Ohio  Railroad  Company. 

The  case  of  Chicago,  M.  d  8L  P.  R  O- 
▼.  Minnesota  was  a  writ  of  error  to  review  • 
judgment  of  the  supreme  court  of  MinneK^ 
awarding  a  writ  of  mandamus  against  tbt 
railway  company.  The  state  of  Minnesota  br 
an  act.approvedMarch  7,*  1887. hades- [699 
tablishea  a  railroad  and  warehouse  coaBsift* 
sion,  providing  that  the  rates  of  charge  for 
the  transportation  of  property  publislxd  bf 
the  commission  should  be  final  and  coeelv- 
sive  as  to  what  are  equal  and  reaaoBsbk 
charges,  and  that  Uiere  should  be  no  jodidtl 
inoulry  as  to  the  reasonableness  of  sn^  ntn; 
ana  the  railroad  company  contended  that  tht 
rates  prescribed  bv  the  commissioo  were  is* 
reasonable,  and  that,  as  the  oompaay  ** 
not  permitted  to  put  in  testimony  as  to  tbi 
reasonableness  of  such  rates,  the  act  wnts 
confiict  with  the  Constitution  of  the  UniM 
States,  as  depriving  the  company  of  its  pio^ 
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cftf  without  due  prooess  of  law,  and  bv  de- 
prfrfng  it  of  the  equal  protection  oi  the 
liws.    As  heretofore  stat^,  the  company's 

eeition  was  sustained,  and  the  decree  of  the 
innesota  court  awarding  the  writ  of  man- 
duBus  was  reyersed.  But  it  will  be  observed 
tint  the  state  was  represented  by  the  com- 
missioo,  and  that  the  remedy  went  to  the 
filidity  of  the  legislation  as  affecting  the 
railroad  company's  business  as  a  whole.  It 
wM  not  a  suit  between  the  company  and  an 
indiridaal  customer.  Mr,  Jtuitce  Miller,  in 
his  concurring  opinion,  said:  ** Until  the 
judiciary  has  been  appealed  to  to  declare  the 
regulation  made,  whether  by  the  legislature 
or  oy  Uie  commission,  yoidable  for  unreason- 
ablioiess,  the  tariff  of  rates  so  fixed  is  the  law 
of  the  land,  and  must  be  submitted  to  both 
l^  the  carrier  and  the  parties  with  whom  he 
deals ;  that  ^e  proper,  if  not  the  only,  mode 
ci  judicial  relief  against  the  tariff  of  rates 
eatablished  by  the  legislature  or  by  its  com- 
mission is  by  a  bill  in  chancery  asserting  its 
unreasonable  character  and  its  conflict  with 
the  Constitution  of  the  United  States,  and 
asking  a  decree  of  the  court  forbidding  the 
corporation  from  exacting  such  fare  as  ex- 
oeasiTe,  or  establishing  its  rights  to  collect 
the  rates  as  being  within  the  limits  of  just 
compensation  for  the  service  rendered ;  that 
until  this  is  done  it  is  not  competent  for  each 
individual  having  dealings  with  the  carry- 
iog  corporation,  or  for  the  corporation  with 
regard  to  each  individual  who  demands  its 
services,  to  raise  a  contest  in  the  courts  over 
the  questions  which  ought  to  be  settled  in  this 
general  and  conclusive  method:  and  that, 
in  the  present  case,  where  an  application  is 
made  to  the  supreme  court  of  the  state  to  com* 
660]pel  *the  railroad  companies  to  perform 
the  services  which  their  duty  requires  them 
to  do  for  the  general  public,  which  is  equiva- 
lent to  establishing  by  judicial  proceedings 
the  reasonableness  of  the  charges  fixed  by  the 
commission,  I  think  the  court  has  the  same 
right  and  duty  to  inquire  into  the  reasonable- 
ness of  the  tariff  of  rates  established  by  the 
commission  before  granting  such  relief,  that 
it  would  have  if  called  upon  so  to  do  by  a 
bill  in  chancery." 

Chicago  A  G.  T.  B.  Co,  v.  Wdlman,  148 
U.  S.  889  [86 :  1761  was  a  contest  over  the 
validity  of  an  act  of  the  legislature  of  Mich- 
igan, passed  in  June,  1889,  fixing  the  amount 
per  mile  to  be  charged  by  railways  for  the 
transportation  of  passengers.  On  the  very 
day  the  law  took  effect,  to  wit,  October  2, 
1889,  one  Wellman  went  to  the  railroad  com- 
pany's office  in  Port  Huron,  and  tendered  for 
a  ticket  from  that  place  to  Battle  Creek  the 
ram  of  $8.20  instead  of  $4.80,  which  had 
been  the  regular  fare.  This  was  refused,  and 
Wellman  immediately  brought  an  action  for 
damages,  and  recovered  a  judgment  for  $101, 
an  amount  sufficient  to  take  the  case  to  a 
higher  court;  and  ultimately  the  supreme 
ooort  of  Michigan  affirmed  the  judgment  sus- 
taking  the  validity  of  the  law.  But  the 
observations  of  this  court  by  Mr,  Justice 
Brewer  are  very  pertinent  to  the  present  case. 
After  stating  the  facts  of  the  case,  he  said : 
"Can  it  be,  under  these  circumstances,  that 
the  court  erred  in  peremptorily  refusing  to 
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instruct  the  jury  that  an  act  fixing  a  maxi- 
mum rate  at  two  cents  per  mile  is  unconsti* 
tutional?  Is  the  validity  of  a.  law  of  this 
nature  dependent  upon  the  opinion  of  two 
witnesses,  however  well  qualified  to  testify? 
Must  court  and  jury  accept  their  opinion  as 
a  finality?  Must  it  be  declared,  as  a  matter 
of  law,  that  a  reduction  of  rates  necessarily 
diminishes  income?  May  it  not  be  possible, 
indeed  does  not  all  experience  suggest  the 
probability,  that  a  reduction  of  rates  will 
increase  the  amount  of  business,  and  there- 
fore the  earnings?"  And  referring  to  the 
following  observation  made  by  the  supreme 
court  of  Michigan  in  passing  upon  the  case: 
"In  the  stipulation  oi  facts  or  in  the  tak- 
ing of  testimony  in  the  court  below  neither 
the  attorney  general  nor  any  other  person  in- 
terested for  or  employed  in  *behalf  of  [661 
the  people  of  the  state  took  any  part.  What 
difference  there  might  have  been  in  the  rec- 
ord had  the  people  been  represented  in  the 
court  below,  however,  in  our  view  of  the 
case,  is  not  of  material  inquiry,"  Mr,  Jus- 
tice Brewer  added :  **  We  think  there  is  much 
in  the  suggestion.  The  theory  upon  which, 
apparently,  this  suit  was  brought  is  that 
parties  have  an  appeal  from  the  legislature 
to  the  courts ;  ana  that  the  latter  are  given 
an  immediate  and  general  supervision  of  the 
constitutionality  of  the  acts  of  the  former. 
Such  is  not  true.  Whenever,  in  pursuance 
of  an  honest  and  actual  antagonistic  assertion 
of  rights  by  one  individual  against  another, 
there  is  presented  the  validity  of  any  act  of 
any  legislature,  state  or  Federal,  and  the  de- 
cision necessarily  rests  on  the  competency  of 
the  legislature  so  to  enact,  the  court  must, 
in  the  exercise  of  its  solemn  duties,  deter- 
mine whether  the  act  be  constitutional  or 
not;  but  such  an  exercise  of  power  is  the 
ultimate  and  supreme  function  of  courts.  It 
is  legitimate  only  in  the  last  resort,  and  as 
a  necessity  in  the  determination  of  reaL  earn- 
est, and  vital  controversy  between  parties. 
It  was  never  thought  that,  b^  means  of  a 
friendly  suit,  a  party  beaten  m  the  legisla- 
ture could  transfer  to  the  courts  an  inquiry 
as  to  the  constitutionality  of  the  legislative 
act.  .  .  .  Our  suggestion  is  only  to  in- 
dicate how  easily  courts  may  be  misled  into 
doing  grievous  wrong  to  the  public,  and  how 
careful  they  should  be  not  to  declare  legis- 
lative acts  unconstitutional  upon  agreed  and 
feneral  statements,  and  without  the  fullest 
isclosure  of  all  material  facts." 
Similar  observations  may  be  found  in  Dow 
y.  Beiddman,  125  U.  S.  690  [31:  844],  2 
Inters.  Com.  Rep.  66,  a  case  wherein  the 
validity  of  the  very  act  now  in  question 
was  assailed,  and  where  this  court  affirmed 
the  judgment  of  the  supreme  court  of  Arkan- 
sas sustaining  the  act.  In  that  case  the  ac- 
tion had  been  brought  by  a  passenger  claim- 
ing penalties  because  he  was  charged  more 
than  the  statutory  rates,  and  the  case  went 
off  on  an  agreed  statement  of  facts,  and  it 
was  said  in  this  court,  by  Mr,  Justice  Gray : 
**  The  plaintiffs  in  error  do  not  contend  that  it 
is  always  or  generally  unreasonable  to  restrict 
the  rate  for  carrying  each  passenger  to  three 
cents  a  mile.  They  argue  that  it  is  in  this 
*ca8e,  by  reason  of  the  admitted  facts,  [662 
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that  with  the  same  traffic  that  their  road  now 
has,  and  charging  for  transportation  at  the 
rate  of  tiiree  cents  per  mile,  the  net  yearly 
income  will-  pay  less  than  one  and  a  half 
per  cent  on  the  original  cost  of  the  road,  and 
only  a  little  more  than  two  per  cent  on  the 
amount  of  its  bonded  debt.  But  there  is  no 
evidence  whatever  as  to  how  much  money 
the  bonds  coat,  or  as  to  the  amount  of  the 
capital  stock  of  the  company  as  reorganized, 
or  as  to  the  sum  paid  for  the  road  oy  that 
corporation  or  its  trustees.  It  certainly  can- 
not be  presumed  that  the  price  paid  at  tl  e 
sale  under  the  decree  of  foreclosure  equalled 
the  original  cost  of  the  road,  or  the  amount 
of  outstanding  bonded  debt  Without  any 
proof  of  the  sum  inveated  by  the  reorganized 
corporation  or  its  trustees,  the  court  has  no 
means,  if  it  would  under  any  circumstances 
have  the  power,  of  determining  that  the  rate 
of  three  cents  a  mile  fixed  by  Uie  legislature 
was  unreasonable.  Still  less  does  it  appear 
that  there  has  been  anv  such  confiscation  as 
amounts  to  a  taking  of  the  property  without 
due  process  of  law. " 

Beagan  v.  Farmen  Loan  dk  T,  Oo.^  154 
U.  S.  862  rsa:  1014],  4  Inters.  Com.  Hep. 
660,  is  the  last  case  to  which  we  deem  it 
necessary  to  refer.  The  principal  facts  of 
the  case  were  these:  In  April,  1891,  the 
legislature  of  Texas  passed  an  act  establish- 
ing a  railroad  commission  with  power  to 
classify  and  regulate  rates.  After  the  com- 
mission was  organized  it  proceeded  to  estab- 
lish certain  rates  for  the  transportation  of 
goods  over  the  railroads  in  the  state.  There- 
after, in  April,  1892,  the  Farmers'  Loan  & 
Trust  Company  of  New  York  filed  a  bill  in 
the  circuit  court  of  the  United  States  for  the 
Western  District  of  Texas,  making  as  de- 
fendants the  railroad  commissioners,  the  at- 
torney general,  and  the  International  <&  Great 
Northern  Railroad  Company.  The  bill  al- 
leged that  the  complainant  was  the  trustee 
in  a  mortgage  on  said  railroad  to  secure  a 
series  of  bonds,  and  averred  generally  that 
the  rates  fixed  by  the  commission  were  un- 
reasonable and  unjust,  and  set  forth  certain 
•pecific  facts  which  it  claimed  established  the 
injustice  and  unreasonableness  of  those  rates, 
and  prayed  a  decree  restraining  the  commis- 
sion from  enforcing  those  rates  or  any  other 
063]*rates,  and  also  restraining  the  attorney 
general  from  instituting  any  suits  to  recover 
penalties  for  failing  to  conform  to  such  rates. 
The  International  &  Great  Northern  Railroad 
Company  appeared,  filed  an  answer,  and  also 
a  CTOss-oill  similar  in  its  scope  and  effect  to 
the  bill  filed  by  the  plaintiff,  and  praying 
substantially  the  same  relief.  The  commis- 
sion and  the  attorney  at  first  filed  answers, 
which  they  subsequently  withdrew  and  filed 
demurrers,  h^ave  being  given  at  the  same 
time  to  the  complainant  and  cross-complain- 
ant to  amend  the  bill  and  cross-bill  before 
the  filing  of  the  demurrer.  The  amendments 
contained  allegations  in  considerable  detail 
of  the  losses  in  revenue  sustained  by  the  com- 
pany through  the  enforcement  of  the  statu- 
tory rates,  and  the  average  reduction  caused 
thereby  in  the  rate  theretofore  existing. 

The  circuit  court  entered  a  decree  granting 
the  injunctions  as  prayed  for,  restraining 
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and  forbidding  the  commission  from  enforc- 
ing the  established  rates,  and  from  making 
or  publishing  any  other  or  further  rates. 

The  opinion  of  this  court  on  appeal  was 
that  while  it  was  within  the  power  of  a 
court  of  equity  in  such  case  to  decree  that 
the  rates  so  established  by  the  commiasioo 
were  unreasonable  and  unjust,  and  to  restrain 
their  enforcement,  it  was  not  within  its 
power  to  establish  rates  itself,  or  to  restrain 
the  commission  from  again  establishing 
rates. 

After  recognizing  the  previous  cases  as  es- 
tablishing the  proposition  that,  while  it  it 
not  the  province  of  courts  to  enter  upon  the 
merely  administrative  duty   of  framing  a 
tariff  of  rates  for  carriage,  it  is  within  the 
scope  of  judicial  power  and  a  part  of  judi- 
cial duty  to  restrain  anything  which,  in  the 
form  of  a  regulation  of  freights,  operate  to 
denv  to  the  owners  of  property  invested  in 
the  business  of  transportation  that  equal  pro- 
tection which  is  the  constitutional  right  of 
all  owners  of  other  property,  the  court  pro- 
ceeded to  consider  and  discuss  the  question 
whether  the  rates  prescribed  by  the  commis- 
sion were  unjust  and  unreasonable.     Upon 
reading  the  opinion  it  is  obvious  that  the  prin- 
cipal difficulty  encountered  was  whether  the 
facts  alleged  in  the  bill  and  croes-hill,  ooa- 
ceded  by  the  demurrers  to  be  true,  f  araiihed 
the  court  sufficient  evidence  *to  enahle{664 
it  to  find,  as  a  judicial  conclusion,  that  the 
statutorv  rates  were  unreasonable ;  and  Mr. 
Justice  Brewer,  who  delivered  the  opinion  of 
the  court,  after  reciting  a  broad  allegatioa 
in  the  bill,  said:    ''It  may  not  be  just  to 
take  this  as  an  allegation  of  a  mere  matter 
of  fact,  the  truthfulness  of  which  is  admit- 
ted by  the  demurrer,  and  which,  as  thus  ad- 
mitted,   eliminates  from  consideration  til 
questions  as  to  the  true  character  and  effrct 
of  the  rates,  yet  it  is  not  to   be  ignored. 
There  are  often  in  pleadings  general  allcgi- 
tions  of  mixed  law  and  fact,  such  as  the  owb- 
ership  of  property  and  the  like,  which,  stand- 
ing alone,  are  held  to  be  sufficient  to  snstiin 
judgments  and  decrees,  and  vet  are  alwaji 
reguxled  as  qualified,  limited,  or  even  coo- 
trolled  by  particular  facts  stated  therein.   It 
would  not,  of  course,  be  tolerable  for  a  wnti 
of  equity  to  seize  upon  a  technicality  forths 
purpose  or  with  the  result  of  entrapping  ei- 
ther of  the  parties  before  it.     Hence,  w« 
should  hesitate  to  take  the  filing  of  the  de- 
murrers to  these  bills  as  a  direct  and  explicit 
admission  on  the  part  of  the  defendants  ttec 
the  rates  established  by  the  commissioo  an 
unjust  and  unreasonable.    It  must  be  noticed 
that  at  first  answers  were  filed,  tender! of  is- 
sue upon  the  matters  of  fact,  and  testimoer 
was  taken,  the  extent  of  which,  howe?er,  ii 
not  disclosed  by  the  record.     After  that  the 
defendants  applied  for  leave  to  withdrtv 
their  answers  and  file  demurrers.    It  it  sot 
to  be  supposed  that  this  was  done  thought- 
lessly.    But  one  conclusion  can  be  dnwi 
from  that  action,  vnd  that  is,  that  nnon  the 
takinir  of  the  testimony  defendants  Deoo' 
satisfied  that  the  particular  facts  were  li 
stated  in  the  bills,  and  that  the  conclusioai 
to  be  drawn  from  such  facts  ooald  not  bi 
overthrown  by  any  other  matters.    BeoM. 
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if  it  appears  that  the  facts  stated  in  detail 
tend  to  proTO  that  the  rates  are  unreasonable 
and  unjust,  we  must  assume,  as  against  the 
demorrers,  that  the  general  allegation  here- 
tofore quoted  is  true,  and  that  there  are  no 
oUier  and  different  facts  which,  if  proved, 
might  induce  a  different  conclusion,  and 
compel  a  different  result." 

As  already  stated,  the  defendant's  railway 
was  compoABd  by  consolidation  of  one  incor- 
porated in  Missouri  and  of  two  incorporated 
la  the  state  of  Arkansas.  The  allegations  con  • 
665]tained  *in  the  fourth  answer  of  the  rail- 
road company  have  reference  to  that  part  of 
the  defendant's  railroad  that  originally  be- 
loD£ed  to  the  St.  Louis,  Arkansas  &  Texas 
Baiiway  Company,  incorporated  under  the 
laws  of  the  state  oi  Arkansas.  Those  allega- 
tions were  to  the  effect  that  such  portion  of 
the  railroad  was  traversed  by  the  plaintiff 
below,  and  was  highly  expensive  to  construct 
and  maintain,  ana  that  the  cost  of  transport- 
log  passengers  over  said  division  and  the 
maintenance  thereof  exceed  the  maximum 
ilxed  by  the  Act  of  1887.  The  offers  of  evi- 
dence we  also  understand,  notwithstanding 
their  general  terms,  to  have  been  intended  to 
nntain  the  allegations  contained  in  the  fourth 
answer,  and  not  to  be  applicable  to  the  com- 
pany's entire  railroad.  Thus  one  of  the  of- 
fers was  to  show  that  "the  actual  cost  of 
carrying  each  passenger  over  that  portion  of 
defendant's  railway  in  plaintiff's  petition 
mentioned,  and  over  all  its  railwav  therein 
referred  to,  did  and  does  not  exceed  the  sum 
of  three  cents  per  mile  for  each  and  every 
passenger  so  carried."  and  another  was  to 
show  that  **  three  cents  per  mile  for  the  ser- 
vice rendered  by  defendant  in  carrying  pas- 
lengers,  at  the  times  in  plaintiff's  petition 
mentioned,  over  the  line  of  railroad  therein 
mentioned,  was  not  reasonable  compensation, 
and  that  no  less  than  five  cents  per  mile 
would  be  a  reasonable  sum." 

It  therefore  appears  that  the  allegations 
made  and  the  eviaence  offered  did  not  cover 
the  company's  railroad  as  an  entirety  even 
in  the  state  of  Arkansas,  but  were  made  In 
reference  to  that  portion  of  the  road  origi- 
oallv  belonging  to  the  St.  Louis,  Arkansas 
&  Texas  railway,  and  extending  from  the 
northern  boundary  of  Arkansas  to  Fayette- 
▼ille  in  said  state.  In  this  state  of  facts  we 
t£ree  with  the  views  of  the  supreme  court 
of  Arkansas,  as  disclosed  in  the  opinion  con- 
tained in  the  record,  and  which  were  to  the 
effect  that  the  correct  test  was  as  to  the  effect 
of  the  act  on  the  defendant's  entire  line,  and 
not  upon  that  part  which  was  formerly  a 
put  of  one  of  tne  consolidating  roads ;  that 
the  companv  cannot  claim  the  right  to  earn 
t  net  profit  from  every  mile,  section,  or  other 
part  into  which  the  road  mi^ht  b^  divided, 
nor  attack  as  unjust  a  regulation  which  fixed 
666]  a  rate  at  which  some  such  *part  would 
be  unremunerative ;  that  it  would  be  practi- 
cally impossible  to  ascertain  in  what  propor- 
tion the  several  parts  should  share  with  others 
In  the  expenses  and  receipts  in  which  they 
Participated  ;  and,  finally,  that  to  the  extent 
^t  the  question  of  injustice  is  to  be  de- 
termined by  the  effects  of  the  act  upon  the 


eamines  of  the  company,  the  earnings  of  the 
entire  line  must  be  estimated  as  against  all 
its  legitiniiite  expenses  under  the  operation 
of  the  act  within  the  limits  of  tiie  state  of 
Arkansas. 

Sometimes  in  acting  on  thfs  subject  the 
state  legislatures  have  created  commissions  or 
boards  of  public  works,  with  power  to  estab- 
lish rates  for  the  transportation  of  passengers 
and  freight,  and  in  such  instances  the  course 
recommended  bv  Mr.  Justice  Miller,  already 
cited,  may  well  be  followed ;  that  the  rem- 
edy for  a  tariff  alleged  to  be  unreasonable 
should  be  sought  in  a  bill  in  equity  or  some 
equivalent  proceeding,  wheroin'the  rights  of 
the  public  as  well  as  those  of  the  company 
complaining  can  be  protected. 

But  there  are  other  cases,  and  the  present 
is  one,  where  the  legislatures  choose  to  act 
directly  on  the  subject  by  themselves  estab- 
lishing a  tariff  of  rates  and  prescribing  pen- 
alties. In  such  cases  there  is  no  opportunity 
to  resort  to  a  compendious  remedv,  such  as 
a  proceeding  in  equity,  because  there  is  no 
public  functionary  or  commission  which  can 
be  made  to  respond,  and  therefore,  if  the 
companies  are  to  have  any  relief  it  must  be 
found  in  a  right  to  raise  the  question  of  the 
reasonableness  of  the  statutory  rates  by  way 
of  defense  to  an  action  for  the  collection  of 
the  penalties. 

However,  we  have  seen  that,  in  the  present 
case,  the  evidence  failed,  in  that  it  was  re- 
stricted to  a  part  only  of  the  railroad,  and 
that  even  if  the  evidence  could  be  understood 
as  applicable  to  the  entire  line  in  Arkansas, 
there  was  no  finding  of  the  facts  necessary  to 
justify  the  courts  in  overthrowing  the  stat- 
utory rates  as  unreasonable,  but  that,  on  the 
contrary,  the  companv 's  case  depended  on 
allegations  admitted  by  the  demurrer  of  a 
party  who,  in  no  adequate  sense  represented 
the  public ;  and,  upon  the  whole,  we  do  not 
feel  warranted,  by  all  that  appears  in  this 
record,  in  declaring  invalid  an  act  *of  [667 
the  legislature  of  Arkansas,  which  on  its  face 
appears  to  be  a  legitimate  exercise  of  power, 
and  which  has  not  been  shown,  by  clear  and 
satisfactory  evidence,  to  operate  unjustly 
and  unreasonably,  in  a  constitutional  sense, 
against  the  plaintiff  in  error. 

27ie  judgment  of  the  eupreme  court  of  Ar- 
kansas is  accordingly  affirmed. 

The  cases  of  the  8t.  Louis  db  San  Francisco 
Baiiway  Company,  Plaintifin  Error,  v.  John 
Stevenson,  No.  174,  October  term,  1804;  The 
Same  y.M.  H.  Trimble,  Ko.  175,  October  term, 
1894,  and  The  Same  v.  A.  H.  Carter,  No.  176, 
October  term,  1894,  were  argued  with,  and 
are  similar  in  their  facts  to  the  case  of  Th^  St, 
Louis  dt  San  Francisco  Company  v.  John  B, 
QUI,  No.  178,  October  term,  1894,  just  de- 
cided, and  to  be  similarly  disposed  of.  An 
additional  fact,  that  a  portion  of  the  road 
traveled  over  consisted  of  a  bridge,  built  under 
authority  of  an  Act  of  Congress,  is  made  to 
appear,  but  as  no  point  is  made  or  argued  in 
the  brief  of  the  plaintiff  in  error,  and  as  we  see 
in  such  facts  nothing  that  would  affect  the 
result,  the  judgments  of  the  supreme  court  of 
Arkansas  is  those  cases  are  affirmed. 
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Oct.  Tksm, 


THE  NORFOLK  A   WESTERN  RAIL^ 
ROAD  COMPANY,  Pff.  in  Brr., 

EDMUND  PENDLETON. 


SAME 
SAME. 


(See  8.  C  Reporter's  ed.  aUT-^VaL) 

Virgiiua  itatttte  regulating  tolU  an  railroadi 
—binding  upon  tueouaon, 

L  The  Norfolk  ft  Western  Baflroad  Oompany. 
althou^  the  legal  sucoesnor  of  certain  other 
oompaoies  whose  charters  empowered  them  to 
fix  their  own  obarvee,  is  Itself  subject  to  the  pro- 
visiODS  of  the  Virginia  statute  of  January  14, 
1868,  regulating  tolls  upon  railroads. 

ft  In  the  absence  of  express  statutory  directlon,or 
of  an  equivalent  implication  by  necessary  con- 
struction, provisions,  in  restriction  of  the  right 
of  the  state  to  regulate  the  affairs  of  its  corpora- 
tions, do  not  pass  to  new  corporations  succeed- 
ing to  the  property  and  ordinary  franchises  of 
the  first  grantee. 

ft   A  mortgage  of  the  franchises  and  property 

*of  a  corporation,  made  in  the  exercise  of  a 

power  given  by  statute,  confers  no  right  upon 

purchasers  at  a  foreclosure  sale  to  exist  as  the 

same  corporation. 

[Nos.  158,  859.] 
BubmiUed  Jan.  U,  1895,    Decided  March  4, 

1895, 

r\  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virgioia,  to  review  the 
Judgments  of  that  court,  affirming  the  judg- 
meuts  of  the  circuit  court  for  Wvtbe  county, 
Virginia,  in  favor  of  the  plaintiff,  Edmund 
Pendleton,  against  the  defendant, The  Norfolk 
&  Western  Railroad  Company,  for  statutory 
penalties  for  charging  him  more  than  the  rates 
prescribed  by  law.    Affirmed, 

The  facts  are  statedlo  the  opinion. 

Meure.  Wm.  J.  Robertsoii»  W.  H.  Bol- 
Unff  and  Job.  L  Doran  for  plaintiff  in  error. 

Mr,  Jno.  Powell  for  defendant  in  error. 

Mr.  Justice  Shlras  delivered  the  opinion  of 
the  court: 

Edmund  Pendleton  brought  two  suits  in  the 
circuit  court  of  Wythe  county,  \irginia. 
Against  the  Norfolk  &  Western  Railroad  Com- 
pany to  recover  statutory  penalties  for  charg- 
bgbim  more  than  the  rates  prescribed  by 
law. 

On  behalf  of  .the  defendant  it  was  not  denied 
that  the  sums  charged  were  in  exceea  of  the 
rates  fixed  by  the  general  law  of  Virginia, 
dated  January  14,  lBo8,  regulating  tolls  upon 
railroads,  but  it  was  claimed  that  the  defend- 
ant railroad  company,  as  the  legal  successor  of 
certain  other  companies,  whose  charters  em- 
powered them  to  fix  their  Qwn  charges,  was 
not  subject  to  the  provisions  of  that  statute. 

The  trials  resulted  in  Judgments  against  the 
railroad  company,  which  were  on  error  taken 
to  the  supreme  court  of  appeals  of  tiie  state  of 

Jf  arm.— Am  to  ttate  eontrol  ooarrallroadt,  see  note 
to  Baltimore  ft  O.  B.  Go.  ▼.  Maryland,  tt:  078. 
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Virginia,  from  whose  Indgments,  ^af-  [6419 
firming  those  of  the  tnal  court*  writs  of  error 
were  sued  out  of  this  court 

The  record  discloses  the  following  facta:  Oa 
March  11,  1887,  the  legislatuiv  of  Tnginia 
passed  an  act  entitled  ''An  act  prescribing  cer- 
tain regulations  for  the  incorporation  of  rail- 
road companies,"  in  the  twenty-fourth  section 
whereof  it  was  provided  that  it  should  be  law- 
ful for  the  president  and  directors  of  the  com- 
pany to  charge  certain  rates  of  toll  for  the  trans- 
portion  of  persons,  not  exceeding  six  cents  per 
mile;  for  the  transportation  of  goods,  produce, 
merchandise,  and  other  articles,  except  gypeom 
and  lime,  not  exceeding  eight  cents  per  too  per 
mile;  for  the  transportation  of  gypsum  and 
lime,  not  exceeding  four  cents   per  too  per 
mile;  and  for  the  transportation  oi  the  mail 
such  sum  as  thev  may  agree  for;  and  in  the 
twenty-fifth  section  it  was  provided  that  when 
the  net  profits  shall  amount  to  a  sum  equal  to 
the  capital  stock  expended,  with  six  per  cem 
per  annum  interest  thereon,  then  the  tolls  which 
the  president  and  directors  shall  be  entitled  to 
demand  and  receive  on  their  railroad  shall  be 
fixed  and  regulated  from  time  to  time  by  tlie 
board  of  public  works,  or  by  such  agent  or 
agents  as  may  be  appointed  by  the  kgiaktnre 
for  that  purpose,  so  as  to  make  them  sufBdeBt 
to  pay  a  net  profit  of  dx  per  cent  per  annum 
on  the  capital  stock,  etc ,  and  in  the  thirty-fifth 
section  it  was  provided  that  any  part  of  any 
charter  or  act  of  incorporatioo  granted  agrse- 
ably  to  the  provisions  of  the  act  "  shall  berab> 
iect  to  be  altered,  amended,  or  modified  by  any 
future  legislation  as  to  them  shall  seem  proper, 
except  so  much  thereof  as  prescribes  the  rsis 
of  comnensation  or  toUs  for  transportioo." 

On  March  24,  1848,  and  while  the  set  of 
1887  was  in  force,  the  legislature  of  Virgioia 
passed  an  act  incorporating  the  Lynchburg  A 
Tennessee  Railroad  Company,  by  the  second 
section  whereof  it  was  provided  that  wbeiie?er 
twelve  hundred  shares  of  stock  shall  have  been 
subscribed,  the  subscribers,  their  execaton. 
administrators,  and  assigns,  should  be  dedarrd 
to  l)e  a  body  politic  and  corporate,  such  shoold 
be  "  subject  to  all  the  provi<dons  of  the  set  pre 
scribing  certain  general  regulations  *f  or  (070 
the  incorporation  of  railroad  companies, paused 
March  11, 1887,  and  the  supplements  thereto:* 
and  by  the  third  section  it  was  provided  thst 
"  the  tolls  of  said  company  shall  be  reftnlited 
and  prescribed  by  the  president  and  dirrdon 
of  said  companv:  Provided,  koweter.  That  if  st 
any  time  hereafter  the  rates  of  toll  and  traDf- 
portation  shall  enable  the  president  and  dl^e^ 
tors,  after  payment  of  all  necessary  expcnseSk 
and  after  setting  apart  a  fair  and  reasonabtt 
sum  for  renewal  and  repairs,  to  divide  more 
than  fifteen  per  cent  on  their  capital  stock  ta- 
vested,  then  the  legislature  may  regulate  sa4 
reduce  the  tolls  and  transportation  so  u  to  en- 
able the  company  to  divide  fifteen  peroeotsad 
no  more." 

Under  theee  acts  a  railroad  eztendimrfMs 
Lynchburg  to  Bristol,  a  point  on  the  nne  b^ 
tween  the  sUtes  of  Virginia  and  Teonemee, 
was  built  and  operated  hy  the  Vlrclnia  A  Tfesa- 
essee  Railroad  Company,  from  1855.  the  dsts 
of  iU  completion,  till  November  19. 1870.  Tkt 
Atlantic,  Mississippi  A  Ohio  RailnMd  Oo«- 
pany  was  incorporated  under  tbeprofiiicosof 
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10  act  of  the  general  assemblv  of  the  state  of 
Yirginia,  pa^ed  June  17, 1870,  and  entitled 
"An  act  to  authorize  the  formation  of  the  At- 
lantic, MisaisBippi   A   Ohio   Railroad  Com- 

.  Tte  avowed  object  of  the  organization  of 
this  company  was  to  acauire  the  property  and 
fitnchiaes  of  the  Norfolk  &  Petersburg  Rail- 
road Company,  whose  railroad  extended  from 
Norfolk,  Va.,  to  Petersburg;  of  the  Southside 
Railroad  Company,  owning  a  railroad  between 
Petersburg  and  Lynchburg;  and  of  the  Yir- 
^ia  &  Tennessee  Railroad  Company,  whose 
road  extended  from  Lynchburg  to  Bristol. 

It  was  provided  in  the  fifth  section  of  the  act 
tbai  "the  said  Atlantic,  Mississippi  &  Ohio 
Railroad  Company  shall  be  a  boay  corporate 
and  politic,  vested  with  all  the  rights  and  priv- 
il^ca  conferred  by  the  law  of  this  common- 
w^th,  and  subject  to  such  as  apply  to  railroad 
ecffporations  thereof  generally;'^  and  in  the 
fourteenth  section  that  "as  the  stock  of  the  said 
Norfolk  &  Petersburg.  Southside,  Virginia 
&  Tennessee,  and  Virginia  &  Kentucky  Kail- 
road  Companies  (the  several  companies  au- 
thorized by  the  act  to  subscribe  to  and  be  ab- 
671]soTl>cd  *by  the  Atlantic,  Mississippi  A 
Ohio  Kailroad  Company)  respectively,  shall  be 
absorbed  by  the  said  Atlantic,  Mississippi  & 
Ohio  Railroad  Company,  as  contemplated  in 
the  terms  of  this  act,  the  said  company  shall 
t)ecome  absolutely  Tested  with  all  the  rij;hts  of 
franchise  and  of  property  which  belong  to  the 
same.'* 

On  November  12, 1870,  the  organization  of 
the  new  company  was  flnallj  completed,  and 
thereafter  the  said  line  of  railroad  from  Nor- 
folk to  Bristol  was  operated,  under  one 
general  management,  by  the  said  company, 
until  in  March,  1876,  a  bill  was  filed  in  the 
United  States  Circuit  Court  for  the  District  of 
Vb'ginia  by  trustees  named  in  certain  mort- 
gages executed  by  the  Atlantic,  Mississippi  & 
Ohio  Railroad  Company,  to  foreclose  the 
sune.  By  a  decree  in  this  case  the  works, 
property,  and  franchises  of  the  Atlantic,  Mis- 
sissippi &  Ohio  Railroad  Company,  were  sold 
to  the  Norfolk  &  Western  Railroad  Company, 
and  to  that  company  the  same  were  conveyed 
by  deed  of  May,  1873,  in  conformity  with  the 
provisions  of  the  code  of  Virginia. 

Under  the  foregoing  state  of  facts  it  la  con- 
tended that  the  Norfolk  &  Western  Railroad 
Company,  as  a  legal  successor  to  the  previous 
<^mpanies,  is  entitled  to  fix  and  regulate  its 
rates  for  transportation  until  the  profits  of  the 
traffic  shall  enable  the  president  and  directors 
(0  divide  more  than  fifteen  per  cent  per  annum, 
which  has  never  happened,  and  that  to  enforce 
the  rates  prescrit)ed  by  the  general  law  would 
deprive  the  said  company  of  its  legal  rights 
and  would  impair  the  obligation  of  tbe  con- 
tract alleged  to  subsist  between  the  state  of 
Virginia  and  tbe  company. 

The  record  discloses  that  the  supreme  court 
ofappeab  disposed  of  this  contention  as  fol- 
low8:'*The  argument  is  that  the  provisions  of  the 
charter  of  the  Lynchburg  &  Tennesee  Railroad 
Company  constituted  a  contract  with  the  com- 
pany, the  obligation  of  which  cannot  be  im- 
paind  by  subsequent  legislation,  and  more- 
over, that  by  tbe  fourteenth  section  of  the 
charter  of  the  Atkntic,  Mississippi   &  Ohio 
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Railroad  Company,  which  was  granted  in  1870,- 
it  was  provided  that  the  last  mentioned  com- 
pany should,  among  other  things,  be  vested 
*with  all  the  rights  of  franchise  of  the  [672 
Virginia  &  Tennesee  and  the  Lynchburg  & 
Tennesee  Railroad  Companies,  and  that  the 
defendant  company  succeeded  to  those  rights 
as  the  successor  of  the  Atlantic.  Mississippi^ 
Ohio  Railroad  Company.  This  argument, 
however,  overlooks  tbe  fifth  section  of  tbe  act 
incorporating  the  Atlantic,  Mississippi  &  Ohio 
Railroad  Company,  which  must  be  read  in 
connection  with  the  aald  fourteenth  section, 
whereby  It  was  provided  that  the  company 
should  be  subject  to  all  the  laws  of  the  common- 
wealth which  apply  to  the  railroad  corpora- 
tion generally,  and  the  act  of  1853  is.  as  we 
have  seen,  such  a  law.  The  defendant  com- 
pany, as  the  successor  hv  purchase  of  the  At- 
lantic, Mississippi  &  Ohio  railroad,  is,  of 
course,  bound  by  this  provision,  and  is  con- 
sequently subject  to  the  provisions  of  tbe  act 
last  above  mentioned.  In  other  words,  it  suc- 
ceeded to  the  right  to  operate  a  railroad,  but 
subject,  as  to  the  regulation  of  its  tolls,  to  tbe 
general  laws  of  the  commonwealth,  for  the 
right  of  a  state  to  reasonably  limit  the  amount 
of  charges  by  a  railroad  company  for  the  trans- 
portation of  persons  and  property  within  its 
own  jurisdiction,  unless  restrained  by  some 
contract  in  Uie  charter,  or  unless  what  is  done 
amounts  to  a  regulation  of  foreign  or  inter- 
state commerce,  is  weU  settled  and  not  dis- 
puted." 

These  views  of  the  supreme  court  of  appeals, 
construing  the  railroad  laws  of  the  state,  and 
pronouncing  on  their  legal  effect,  seems  to  us 
to  be  sound  and  to  properly  dispose  of  the 
question.  If  the  original  companies  did  have 
a  contract  with  the  state  whereby,  until  a  cer- 
tain amount  of  the  money  should  be  earned, 
they  should  have  tbe  right  to  fix  and  regulate 
their  charges,  it  is  clear  that  the  Atlantic,  Mis- 
sissippi &  Ohio  Railroad  Company  accepted 
their  charter  with  a  distinct  provision  that  tbe 
company  should  be  subject  to  tbe  general  laws 
of  the  commonwealth,  one  of  which  was  the 
very  law,  then  and  still  in  force,  which  pre- 
scribed the  tariff  of  rates  enforced  in  the 
present  suits.  It  is  equally  obvious  that  the 
Norfolk  &  Western  Railroad  Company,  the 
plaintiff  in  error,  by  becomini^  tbe  legal  suc- 
cessor to  the  Atlannc.  Mississippi  «&  Ohio  Rail- 
road Company,  was  brought  within  the  scope 
of  *those  general  laws,  and  cannot  sue-  [073 
cessf  ully  daim  immunity  under  the  charters  of 
the  previous  companies. 

It  may  be  added,  perhaps  unnecessarily, 
that  even  apart  from  the  clause  which  in  terms 
subjected  the  Atlantic,  Missiasippi  &  Ohio 
Railroad  Company,  and  consequently  the  Nor- 
folk &  Western,  as  its  successor,  to  the  general 
law  prescribing  rates,  that  there  was  no  clause 
or  provision  in  the  original  charters  which  can 
be  interpreted  as  necessarily  meaning  that  sub* 
sequent  corporations,  organized  under  later 
laws,  can  assert  a  valid  succession  to  immuni- 
ties and  privileges  like  those  in  question.  We 
have  frequently  held  that,  in  the  absence  of 
express  statutory  direction,  or  of  an  equivalent 
implication  by  necessary  construction,  pro- 
visions, in  restriction  of  the  ricbt  of  the  state 
to  tax  the  property  or  to  regulate  the  affairs  of 
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Its  corporations,  do  not  pass  to  new  corporations 
succeeding,  by  consolidation  or  by  purchase 
under  foreclosure,  to  the  property  and  ordinary 
franchises  of  the  first  grantee;  that  a  mortgage 
of  the  franchises  and  property  of  a  corporation, 
made  in  the  exercise  of  a  power  given  by  the 
statute,  confers  no  ri^ht  upon  purchasers  at  a 
foreclosure  sale  to  exist  as  the  same  corpora- 
tion, but  to  reorganize  a  new  corporation,  sub- 
ject to  the  laws  existing  at  the  time  of  the 
reorganization.  This  we  have  stated  to  be  a 
salutary  rule  of  interpretation,  founded  upon 
obvious  public  policy,  which  regards  such  ex- 
emptions as  in  derogation  of  the  soverign  au- 
thority and  of  common  right,  and  therefore 
not  to  be  extended  beyond  the  exact  and  ex- 
press requirements  of  the  mnt  construed 
iirietissimi  juris.  Morgan  v.  Louiiiana,  03  U. 
8.  217[23:860|;  Wilson  y.  Gaines.  103  U.  S. 
417  [26:  4011;  Chesapeake  d  0.  B,  Co,  v.  MUler, 
114  U.  8.  176  [29: 1211. 

The  judgments  of  the  supreme  court  qf  ap- 
peals are  affirmed. 


6741     MOYLAN   C.  POX.  Executor  of 
Sarah  M.  McEibben,  DtK^ased,  Appt, 

V, 

HEKRY  C.  HAARSTICK 

(See  S.  C.  Reporter's  ed.  67i-68(U 

Findings  of  fact — review  of  territorial  decision, 

L  Where  the  affirmative  flndlngs  of  the  trial 
court  fully  warrant  the  conclusion  of  law  based 
on  them,  that  the  plaintifT  is  entitled  to  recover, 
and  are  Justified  by  the  evidence,  and  the  estab- 
lishment of  the  plaiDtitTs  case  is  necessarily  a 
complete  negative  of  the  case  asserted  by  the  de- 
fendant, it  is  not  error  for  that  court  to  fail  to 
make  an  express  finding  upon  the  issues  or  de- 
fenses presented  by  defendant*s  answer. 

t.  Unless  a  manifest  error  be  disclosed,  this  oourt 
will  not  disturb  a  decision  of  the  supreme  court 
of  a  territory  oonstruinflr  a  local  statute. 

[No.  677.] 
Buhmitted  Jan.  7,  1896,    Decided  March  4. 

1896. 

APPEAL  from  a  Judgment  of  the  Territory ' 
of  Utah,  aflirming  the  judgment  of  the 
District  Court  of  the  Third  Judicial  District 
of  Utah,  in  favor  of  the  plaintiff,  Henry  C. 
Haarstick,  against  Moylan  C.  Fox  executor  of 
Sarah  M.  McEibben,  deceased,  for  damages  for 
the  refusal  of  defendant  to  assign  and  transfer 
lo  plaintiff  certain  shares  of  the  capital  stock 
of  the  St.  Louis  A  Mississippi  Yalley  Trans- 
portation Company.    Affirmed, 

Statement  by  Mr,  Justice  Shiras: 
This  was  an  action  brought  in  the  District 
Court  of  the  Third  Judicial  District  of  Utah 
by  Henry  C.  Haarstick  against  Moylan  C.  Fox, 
executor  of  Sarah  M.  McKibben,  deceased,  to 
recover  damages  for  the  refusal  of  the  defend- 
ant to  assign  and  transfer  to  the  plaintiff  four- 

VOTM—As  to  review  by  United  States  Supreme 
CowrU  of  Urritariat  deeieUms.  extent  and  manner 
ef:  (Hstinction  between  an  appeal  and  a  wrU  of  error, 
see  note  to  llinara  Bank  of  Dubuque  v«  Iowa,  18: 
€67. 
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teen  hundred  and  fourteen  shares  of  the  capital 
stock  of  a  corporation  known  as  the  St.  Lonls 
&  Mississippi  Valley  Transportation  Com- 
pany, as  called  for  by  acontractsubsisUng  be- 
tween the  plaintiff  and  Mrs.  McKibben  dming 
the  lifetime  of  the  latter. 

At  the  trial  a  jury  was  waived  and  the  case 
was  tried  by  the  court.  The  trial  judge  mtde 
certain  findings  of  facts  and  conclusions  of  law 
f^  follows. 

'*1.  That  the  defendant.  Moylan  C  Foz,  is 
the  executor,  duly  qualified  and  acting,  of  ihe 
last  will  and  testament  o'  Sarah  M.  McKibben. 
deceased. 

'*2.  That  by  written  correspondence  be- 
tween Sarah  McKibben  and  the  plaintiff,  dated 
Februanr  25,  1890,  and  March  1. 1890.  the  said 
Sarah  McKibben  contracted  to  sell  and  deliver 
to  the  plaintiff,  within  forty  days  after  said 
date,  1414  shares  of  the  capital  stock  of  the  St 
Louis  &  Mississippi  Valley  Transportatioa 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Missouri,  for  the  sum  of 
ninety-two  thousand  five  hundred  dollars. 

**8.  That  before  the  time  of  the  completion 
of  said  contract  *arrived,  to  wit,  on  the  [075 
5th  day  of  March,  1890,  the  said  Sarah  M. 
McKibbin  died,  and  the  said  executor  then 
refused,  and  ever  since  baa  refused  and  de- 
clined to  deliver  said  stock  and  to  carry  out 
and  falfil  the  contract. 

"4.  That  the  plaintiff  baa  been  ready  and 
willing  to  pay  the  said  sum  of  ninety-two 
thousand  five  hundred  dollars  for  the  mid 
stock  upon  the  delivery  thereof,  bat  the  mid 
executor  still  refuses  and  declines  to  accept  the 
same 

'  '6.  That  the  said  stock,  at  the  time  when  the 
same  should  have  been  delivered,  to  wit,  ooor 
about  the  10th  day  of  April,  1890,  was  of  the 
value  of  one  hundred  and  four  thousand  five 
hundred  dollars,  and  that  the  plaintiff  was 
damaged,  by  reason  of  the  defendant's  failure 
to  defiver  the  said  stock  and  fulfil  the  Mid 

,  in  the  sum  of  twelve  thousand  dollan, 

with  interest  thereon  at  the  rate  of  eight  pa 
cent  per  annum,  from  the  10th  day  of  April 
1890,  amounting  at  this  date  to  one  thouaud 
four  hundred  and  eighty  five  dollars,  aad 
making  the  plaintiff's  damage  in  all  thirteen 
thousand  foar  hundred  and  eighty-five  doUsn. 

**6.  That  on  the  80th  day  of  October,  1880, 
the  plaintiff  presented  a  claim  in  writinc.  pv- 
suant  to  the  statute  in  such  case  made  sod 
provided,  demanding  the  payment  of  the  siua 
of  thirty  six  thousand  one  hundred  sod 
seventy-four  dollars  damages  to  Moylaa  C 
Fox.  executor  of  said  Sarah  M.  McKibben.  de- 
ceased, and  that  on  said  day  the  aaid  execolor 
rejected  said  claim. 

*'As  conclusions  of  law  from  the  foregotef 
facts,  the  court  now  hereby  finds  and  decioes— 

**That  the  plaintiff  is  entitled  to  have  aad 
recover  of  ana  from  the  defendant  the  sum  of 
thirteen  thousand  four  hundred  and  eighty-flve 
dollars,  with  interest  thereon  from  tnis  data 
until  paid,  at  the  rate  of  eight  per  cent  per 
annum,  and  costs  of  suit,  and  judgmeaj  » 
hereby  ordered  to  be  entered  accoraiuf  Ir." 

A  motion  for  a  new  trial  was  made  andoter 
ruled,  judgment  was  entered,  and  an  spP^^ 
was  taken  to  the  supreme  court  of  the  tccn- 
tory  of  Utah,  from  whoae  judgment  afllnalac 
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of  tbe  court  below  an  appeal  was  taken  to 
this  court. 

Jfotrt.  C*  W.  Bennett*  J«  A.  Marshall 

tod  W,  M.  Bradley  for  appellant. 

Mmn.  Given  Campbell,  F.  S.  Rich- 
srds  and  Arthur  Brown  for  appellee. 

676]  *ifr.  Juitiee  Shiras  delivered  the  opin- 
ion of  the  court: 

The  appellant's  contentions  are  that  the  trial 
eoort  erml  in  failing  to  make  an  express  find- 
iDg  as  to  certain  defences  set  up  in  the  -de- 
f^daofs  answer,  which  are  alleged  to  have 
constituted  new  matter  in  avoidance  of  the  con- 
tract declared  on  by  the  plaintiff,  and  to  have 
been  sustained  by  evidence,  and  that  the 
supreme  court  of  the  territory  erred  in  ap- 
proving that  action  of  the  trial  court  by  afllrm- 
iof  its  judfrment 

The  defensive  matter  adverted  to  was  thus 
•et  forth  in  the  defendant's  answer: 

*^he  defendant  alleges  that,  prior  to  the 
date  of  the  alleged  contract  mentioned  in  the 
complaint,  the  plaintiff  agreed  with  the  said 
Sarah  M.  McEibben  to  act  as  her  agent  in  the 
matter  of  the  sale  and  disposal  of  said  a'mre  of 
said  stock  for  her,  and  represented  to  her  by 
writing  that  the  said  company  had  lately  sus- 
tained large  losses,  and  that  the  shares  afore- 
said had  just  depreciated  40  per  cent  in  value, 
and  were  not  worth  the  value  she  placed  on 
them,  and  undertook  to  sell  and  dispoise  of  them 
for  her  for  $92,500;  that,  in  fact  said  company 
was  then  in  extra  prosperous  condition  and  had 
lately  acquired  a  large  cash  reserve  in  its  treas- 
ury, and  was  about  to  declare  and  pay  a 
la^  dividend  on  said  shares  of  stock,  and 
that  the  shares  had  an  increased  value  by  rea- 
son of  that  fact  and  had  not  depreciated  in 
value:  that  plaintiff  was  then  and  is  now  presi- 
dent of  saici  company  and  knew  the  foregoing 
fact,  and  said  deceased  did  not  know  said 
fact£;  and,  so  knowing,  the  plaintiff  willfully 
and  fraudulentlv  con^cealed  said  facts  from 
the  deceased  and  induced  the  deceased  to  be- 
lieve that  she  was  about  to  make  an  advanta- 
geous sale;  and  any  and  all  action  taken  and 
communication  had  bv  deceased  with  plaintiff 
677*J  was  induced  by  and  based  upon  that 
belief  on  her  pari,  brought  to  her  mind  as 
aforesaid." 

Claiming  that  this  paragraph  of  his  answer 
presented  a  distinct,  affirmative  defence,  the 
appellant  contends  that,  without  a  formal  re 
plication  thereto,  it  was  put  in  issue  by  virtue 
of  an  enactment  by  the  legislature  of  Utah, 
which  provides  that  "every  material  allega- 
tion of  the  complaint  not  controverted  by  the 
answer  must,  for  the  purposes  of  the  action, 
be  taken  as  true;  the  statement  of  any  new 
matter  in  the  answer,  in  avoidance  or  con- 
stituting a  defence  or  counterclaim,  must,  on 
the  trial,  be  deemed  controverted  by  the  oppo- 
site party."  2  Ck>mp.  Laws  of  Utah,  6  8248. 
With  a  material  issue  thus  presented,  the  ap 
pellaat  claims  that  the  trial  court  erred  doubly 
in  not  making  a  finding  on  the  same,  and  in 
Dot  finding  that  it  was  sustained  by  the  evi- 
dence. 

In  failing  to  find  at  all  upon  a  material  issue 
raised  by  the  pleadings  it  is  said  that  the  court 
disregarded  certain  provisions  of  the  laws  of 
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Utah,  which  are  in  the  following  terms:  "Sec- 
tion 3379.  Upon  a  trial  of  a  question  of  fact 
by  the  court,  its  decision  must  be  in  writing 
and  filed  with  the  clerk  within  thirtv  days 
after  the  cause  is  submitted  for  decision." 
"Section  8380.  In  giving  the  decision,  the 
facts  found  and  the  conclusions  of  law  must 
be  separately  stated.  Judgment  upon  the  de- 
cision must  be  entered  accordingly."  "Sec- 
tion 8881.  Findings  of  facts  may  be  waived 
b^  the  several  parties  to  an  issue  of  fact,  by 
failing  to  appear  at  the  trial,  by  consent  in 
writing  filed  with  the  clerk,  or  by  oral  consent 
in  open  court,  entered  in  the  minutes."  As  it 
appears  in  the  present  record  that  the  defend- 
ant did  not  fail  to  appear  nor  consent  in  writ- 
ing, nor  by  oral  consent  in  court  to  waive  a 
finding  of  the  issue  in  question,  and  as  the 
court  made  written  findings  on  other  issues, 
it  is  claimed  that  the  error  of  the  court  in  fail- 
ing to  make  a  finding  is  thus  made  manifest. 

On  the  part  of  the  appellee  it  is  claimed  that 
the  issue  presented  in  the  paragraph  of  the 
answer  heretofore  ci'e  1  was  not  a  material  one, 
containing  new  matter  la  avoidance  of  the 
plaintiff's  claim,  but  was  essentially  a  mere 
traverse,  equivalent  to  the  general  issue;  that, 
whether  material  or  not,  it  *was  not  sus-  [678 
tained  by  any  substantiT«3  evidence,  and  that 
therefore  there  was  no  error  in  the  action  of 
the  trial  court,  whose  findings  substantially 
covered  all  the  real  issues  in  the  cause.  The 
appellee  cites  as  pertinent  a  decision  of  the 
supreme  court  of  California,  from  the  code  of 
which  state  the  laws  of  Utah  in  question  in 
this  case  are  said  to  have  been  taken: 

"When  upon  the  trial  of  a  cause  the  court 
renders  its  oecision  without  making  findings 
upon  all  the  material  issues  presented  by  the 
pleadings,  it  is  held  that  such  decision  can  be 
reviewed  upon  a  motion  for  a  new  trial.  In 
such  a  ca^  there  has  been  a  mistrial,  and  the 
decision,  having  been  rendered  before  the  case 
has  b^n  fully  tried,  is  consideied  tohave  been 
a  decision  'against  law.*  It  will  be  observed, 
however,  that  this  rule  is  only  applicable  in 
a  case  where  the  issues  upon  which  there  is 
no  finding  are  'material' — that  is,  where  a 
finding  upon  which  issues  would  have  (he 
effect  to  countervail  or  destroy  the  effect  of 
the  other  findings.  If  a  finding  upon  such 
issues  would  not  have  this  effect  the  issues 
cannot  be  regarded  as  material,  and  the  failure 
to  make  a  finding  thereon  would  not  be 
prejudicial.  If  the  findings  which  are  made 
are  of  such  a  character  as  to  dispose  of  issues 
which  are  sufficient  to  uphold  the  judgment, 
it  is  not  a  mistrial  or  against  law  to  fail  or 
to  omit  to  make  findings  upon  other  issues 
which,  if  made,  would  not  invalidate  the  judg- 
ment. If  the  issue  presented  by  the  answer 
is  such  that  a  finding  upon  it  in  favor  of  the 
defendant  would  not  defeat  the  plaintiff's  right 
of  action,  a  failure  to  make  such  finding  is 
immaterial.  If  the  complaint,  as  in  the  pres- 
ent instance,  sets  forth  two  or  more  grounds 
for  relief,  either  of  which  is  sufficient  to  sup- 
port a  judgment  in  favor  of  the  plaintiff,  a 
finding  upon  one  of  such  issues  is  sufficient, 
and  a  failure  to  find  upon  the  other  does  not 
constitute  a  mistrial  or  render  the  decision 
against  law."    Briwn  v.  Bri6on,  00  Cal.  829. 

The  record  discloses  the  affirmative  findings 
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of  the  trial  court,  which,  of  themselTes,  fully 
warrant  the  conduslons  of  law  baaed  upon 
them,  that  the  plaintiff  was  entitled  to  recover. 
No  aaaigomentsof  error  on  exceptions  taken  ask 
670]or  'empower  ua  to  review  thoee  findingiB. 
If,  then,  thoae  findings  are  to  be  accepted  as 
justified  by  the  evidence,  It  is  diflScuIt  to  see 
how  the  defendant  was  injured  by  the  failure 
of  the  court  to  pass,  in  express  terms,  on  those 
averments  of  the  answer  now  urged.  If,  in- 
deed, it  be  indi8puta,bly  true,  as  so  found,  that 
\)j  written  correspondence  between  the  parties 
Mrs.  McKibben  agreed  to  sell  and  the  plaintiff, 
to  buy  a  stated  number  of  shares  of  stock 
at  a  fixed  price,  and  that  the  plaintiff,  in 
due  time  and  manner,  tendered  the  purchase 
money  and  demanded  a  delivery  of  the  stock, 
and  Uiat  the  defendant,  as  executor  of  Mrs. 
licKibben,  declined  to  receive  the  purchase 
money  and  to  deliver  the  stock,  those  allega- 
tions of  the  answer  which  are  now  relied 
upon  must  be  deemed  to  have  been  thereby 
n^atived.  In  other  words,  the  plaintiff^s 
affirmative  case  is  wholly  inconsistent  with  the 
truth  of  the  defendant's  case,  and  the  conclu- 
sive establishment  of  the  truth  of  the  former  is 
necessarily  a  complete  negative  of  the  case 
asserted  by  the  defendant 

This  was  the  conclusion  reached  by  the 
supreme  court  of  the  territoiy,  which  dispoeed 
of  the  question  in  the  following  terms:  *'It  is 
contencled  that  the  court  errc^  in  failing  to 
find  facts  on  the  question  of  fraud  set  up  in 
the  answer.  The  court  f  ou  nd  separatively  and 
specifically  that  the  contract  set  up  in  the 
complaint  was  sustained  by  the  evidence. 
This  finding  necessarily  negatives  any  fraud  as 
alleged,  and  is  sufficient  to  sustain  the  Judg- 
ment." 

It  ib  true  that  this  ruling  of  the  supreme 
court  of  the  territory  does  not,  even  in  a  ques- 
tion of  practice  arising  under  the  local  law. 
preclude  this  court  from  reviewing  itC  as  would 
a  decision  of  a  state  supreme  court  in  similar 
circumstances;  but  unless  a  manifest  error  be 
disclo>ed.  we  should  not  feel  dispoeed  to  dis- 
turb a  decision  of  the  supreme  court  of  a  ter- 
ritory construing  a  local  statute.  So  far  from 
discovering  manifest  error  in  that  ruling  we 
concur  wiib  the  supreme  court  of  the  territory 
in  their  disposition  of  the  question. 

The  opinion  of  the  supreme  court  of  the 
territory,  disclosed  In  the  record,  further 
shows  that  that  court  considered  at  length 
the  evidence  in  the  entire  case,  as  well  as  that 
68<>]  sustaining  *tbe  plaintiff's  claim  as  that 
reliea  on  by  the  defendant  as  showing  fraud, 
and  concurred  in  and  affirmed  the  findings 
and  judgment  of  the  trial  court  But  we 
do  not  regard  any  aspect  of  the  case  at  open 
for  our  consideration  except  the  errors  assigned 
to  the  action  of  the  supreme  court  of  the  terri- 
tory in  ruling  that  the  findings  of  the  trial  court 
sufficiently  embraced  the  Issues  presented  by 
thepleadings. 

ITieJudgmerU  of  miffr&me  court  ^iluierriUnTf 
if  UtahiiherebifqfflrmkU 
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ERWIN  DAVIS,  J^fL. 
r. 

ANGELICA  WA£EL 

<8ee8.a  Beporter^ed. 

Diimiaal  <jf  appeal  appeal  bond  euit  to  «•> 
join  dtfmdant  from  tUing  up  a  d^enoe-^ 
personal  eerviee—ettoppel— former  deemon, 

1.  An  appeal  will  not  tMdlsmfsMd  upon  the  fxomd 
that  the  appearance  of  tbe  coonsd  for  the  appd- 
laQt  in  this  coort  which  was  entered  at  the  ttmt 
the  case  was  docketed,  was  unautboriaed  lij  i 
coonse]  and  made  wlthoat  his  knowledge, 
he  was  solicitor  for  the  same  party  in  tbe  ooart 
below  and  no  other  coansd  has  been  sabetltoted 
for  him,  and  his  appearance  in  thisootirt  wates- 
tered  by  other  coons^  in  good  faith,  and  by 
virtue  of  a  supposed  authority  from  bte  aad 
such  other  counsel  have  appeared  and  talna 
charge  of  the  case  and  the  petltioo  of  appeal 
siRued  and  sworn  to  by  the  appellant  in 

2,  An  appeal  bond  is  not  necessarily  defective.  If 
it  fail  to  mention  the  term  at  which  tbe  deorae 
was  rendered,  before  dismisslog  a  oaae  oo  that 
account  opportunity  should  l>e  given  to  fmniih 
now  seoority. 

8.  A  suit  in  equity  may  be  sustained  tn  favorof  a 
plaintiff  in  a  proposed  action  at  law,  to  eojohi 
the  defendant  from  setting  op  a  threatened  d^ 
f  ense,  upon  the  ground  that  he  is  equitably  es- 
topped from  so  doinff ,  where  the  remedy  at  law, 
is  not  plain,  adequate,  and  oomgdete. 

4.  One  may  maintain  a  suit  in  equity  to  eDfCroi 
an  equitable  estoppeiand  to  enjoin  the  defendant 

Nora.— ^8  to  when  a  fudifment  at  law  wOl  h$  m^ 
Joined  byabUlin  equity^  see  note  to  Davis  v.Tlli^ 
ton,  12:  866. 

Afi  to  fwrUdkiUm  efeqtuty  to  rettmim  trftprnm 
and  loronflv,  see  note  to  Northern  Indiana  R.  Oowv. 
Michigan  Cent.  B.  Oo.  14:e7i. 

Ab  to  what  remedy  at  law  wQl  prevent  remedy  1m 
SQitity,  see  note  to  Tyler  v.  Savage,  16:  Ol  * 

Am  to  es^•f>peI  byfudgmetU,  see  note  to  Aspdea  r. 
Nixon.  11: 1050. 

ABtoeetoppfllnpalM^  see  noCeto  Stowe  v.UaHeA 
States,  fSk  144. 

Aetoeetoppelbe  reettdl  M  deed^  or  wUU  ereOm 
inetrument,  see  note  to  Osrver  v.  Astor.  T:  TO. 

Ab  to  estoppel  by  reeitale  in  negotiabU  bondi  if 
eeeuritieB,  see  note  to  Meroer  Oonnty  v.  ^1*^^ 
17:548. 

Am  to  eetoppel  ae  to  contmetf  HmUtno  As  ttm 
within  which  action  muet  be  bniii0at,saenolito 
Southern  Bxp.  Oo.  v.  Osldwell.  Zk  bBA, 

ABto  when  vendee  ieettopped  from  diepuMHt  Urn 
tftle  of  hie  vendor^  see  note  to  Watklns  v.  Hotasa, 
10:878. 


When  a  eowrt  of  eqittty  wO  Imitorfere  to 

proper  imoedimente  and  defeOte  at  lam^  m  Is 

rsitniin  prooaecNimt  at  loie. 

Oourts  of  equity  will  prevent  a  partf  ttom 
setting  up  an  UDOOosdentious  defease  at  law.  or 
from  Interposing  impedimenta  to  tbe  justrlgiitiof 
the  other  party.  Story,  Bq.  Jnr.  16  908, 601;  Bilta, 
InJ.  ohap.  16,  pp.  8I&.  860;  Martin  v.  Nioolli,  8  8ta. 
467;  Bowles  v.  Orr,  1  Tounge  *  a  484 

In  an  action  of  ejectment  a  court  oC  aqotty  wflL 
under  proper  ciroomstancee.  restrain  tbe  party  la 
possession  from  setting  up  any  title,  whkh  asr 
prereot  tbe  flidr  trial  of  the  riaht,  but  wHl  aot  1^ 
terfere  against  the  assessor  who  Is  a  bona  Me  par- 
ohaser  for  value  without  notloe  c€  tbe  advcw 
claim.  Mitford.  £q.  PI.  by  Jeremy,  184, 186c  Wlm, 
Inj.  ohap.  18,  pp.  8«,  860;  Bond  v.  HopklBSi  I 
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tnm  aetttiiff  up  tlie  defense  In  a  suit  to  be 
troofffat  oo  m  Judgment  against  hlin  that  he  was 
■ot  penonaUy  served  with  the  summons  and  that 
tbs  eourt  rendering  it'  was  therefore  without 
jDitodiotloo. 

i  Where  a  partgr  assumes  a  oertain  position  ina 
liftl  prooeeding,  and  suoeeeds  in  maintaining 
thst  position,  he  may  not  thereafter,  simply  be> 
dose  his  tntereats  have  changed,  assume  a  con- 
trary portion,  espeoiaUy  if  it  be  to  the  prejudice 
of  the  party  who  has  aoquieeoed  In  the  position 
formerly  taken  by  hinL 

I  One  cannot  obtain  an  advantage  oyer  his  ad- 
Tscsiry  by  asserting  and  relying  upon  the  yalid- 
Itr  of  a  Judgment  against  himself,  and  in  a  subse- 
qeeot  proceeding  upon  such  Judirment,  claim 
that  It  was  rendered  without  personal  serTloe 
Bpoo  fitmi 

[No,  181.1 

AffudJan.  t5, 1896.  Decided  March  11, 1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  in  favor  of  the  plaintiff, 
Angelica  Wakelee,  for  an  injunction  restrain- 
fog  defendant,  Erwin  Davis,  from  asserting 
tbit  a  Judgment  against  him  was  invalid,  etc 
Affirmed. 
See  same  case  below,  44  Fed.  Rep.  688. 

Statement  bv  Mr.  Justice  Brown: 
This  was  a  bill  in  equity.  Hied  by  Angelica 
Wsltelee,  a  citizen  of  the  state  of  California, 
tgainst  Davis,  a  citizen  of  New  York,  to  en- 
force an  estoppel,  and  to  enjoin  the  defendant 
from  asserting,  in  defense  of  any  suit  which 
■aj  be  brought  upon  a  certain  judgment  re- 


covered by  Henry  P.  Wakelee  against  Davis, 
in  one  of  the  state  courts  of  California,  that 
the  debts  upon  which  such  jud|;ment  was  ob- 
tained were  not  merged  in  such  judgment,  and 
from  denying  the  validity  of  the  judgment,  a» 
a  debt  against  Davis,  unaffected  by  bis  dis- 
charge in  bankruptcy. 

1  he  bill  averred,  in  substance,  that,  in  Au- 
gust and  September,  1869,  Davis  executed  sir 
promissory  notes,  amounting  to  about  $15,725, 
to  the  order  of  Henry  P.  mikelee,  and  deliv- 
ered them  to  him,  and  that  they  subsequently 
became  the  property  of  the  plaintiff;  that  on  or 
about  September  80, 1860,  Davis  was  ad  judired 
a  bankrupt  upon  his  own  petition,  by  the  Dis- 
trict Court  for  the  District  of  California,  and 
the  notes  in  question  were  duly  proved  against 
his  estate;  that  on  Julv  8, 1873,  Uie  bankruptcy 
court  granted  the  said  Henry  P.  Wakelee  leave 
to  bring  an  action  upon  these  notes,  and  thai 
such  action  was  begim  by  publication  of  a  sum- 
mons, under  the  laws  of  the  state,  and  with- 
out personal  service  upon  Davis;  that  on  No- 
vember 18,  1878,  Davis  not  appearing,  and  na 
service  having  been  made  upon  him,  judgment 
was  entered  against  him  in  the  sum  of  $22,« 
760.26. 

The  bill  further  alleged  that  on  December  28, 
1875,  Davis  filed  in  the  bankruptcv  court  a  peti- 
tion for  his  discharge,  and  that  Wakelee  there- 
upon filed  specifications  of  opposition,  which 
Davis  moved  to  dismiss,  upion  the  ground 
that  Wakelee,  subsequent  to  the  commence- 
ment of  the  proceedings  in  *bankruptcy,[682 
had,  by  leave  of  the  codrt,  brought  suit  upon 
such  notes,  obtained  judgment  thereon,  "and 


Sell,  k  Laf.  129:  Cooper,  Bq.  PL  143;  Baker  v.  Mel- 
lirti,10  Yes.Jr.549. 

Us  creditor  should  give  time  to  his  debtor,  and 
ibonld  thereby  release  the  suretj  in  equity:  and 
beiboald  afterwards  proceed  at  law  against  the 
loretT;  the  salt  would  t>e  estopped  by  injunction 
npoQ  a  similar  ground.  Bank  of  Ireland  v.  Beres- 
fbrd,  0  Dow.  238;  Bowmaker  v.  Moore,  3  Price,  214; 
Clirke  V.  Henty,  8  Younge  *  C.  187. 

Where  a  defendant.  In  an  action  at  law,  has  not 
OKddue  diltgenoe  in  making  his  defense,  or  In  ap- 
plying to  chancery  for  a  discovery  to  assist  his 
defense  st  law,  he  cannot  after  a  verdict  against 
him,  obtain  aid  of  the  court  of  chancery  to  stay  the 
proceedings  at  law,  or  have  a  new  trial.  Titoombe 
T.Potter,!!  Me.  218. 

Where  a  creditor  on  receiving  »  judgment  bond, 
•creed  to  collect  a  debt  secured  by  it,  ratably 
•sainst  the  obligors  and  others,  he  was  enjoined 
from  prooeedlng  to  collect  the  debt  of  ttie  obligors 
in  the  bond  only,    firiggs  v.  Law,  4  Johns.  Ch.  22. 

The  court  by  which  a  receiver.  Js  appointed  will 
nstrsin  him  from  prosecuting  an  unjust  and  veza- 
tioiis  suit  at  law,  although  the  party  applying 
for  the  injunction  Is  not  a  party  to  the  suit  in 
vhlch  the  receiver  was  appointed.  Be  Merrltt,  6 
Pilge,12S. 

Where  the  surety  on  a  note  had  a  good  defense 
thereto,  of  which  the  principal  del>tor  was  the  only 
▼ttoesi.  a  bai  by  the  surety,  to  restrain  a  suit  at 
iiw  upon  the  note  against  himself  and  the  principal 
jointly,  and  fOr  relief  against  the  note,  was  sus- 
tstaied.   MUler  v.  MoOsn,  7  Paige,  4S7. 

The  mere  fact  that  a  toraor  of  land  has  removed 
to  another  state  is  no  ground  for  an  injunction  to 
itsy  a  suit  for  the  rent.  In  order  to  enable  the  de- 
fMsnt  to  set  off  damages  caused  by  an  eviction. 
Tone  V.  Brace,  8  Paige,  807. 

Where  a  person  has  negotiable  securities  in  his 


possession,  under  a  void  contract,  and  is  not  of 
sufficient  responsibility  to  answer  for  the  value 
thereof,  the  negotiation  of  tbem  may  be  restrained 
by  injunction.    Delafleld  v.  Illinois,  2  Hill,  160. 

Where,  by  misrepresentation,  an  act  of  assembly 
had  been  obtained,  whereby  lands  previously  sold, 
in  aooordance  with  a  former  act,  were  Included  in 
a  new  grant.  It  was  decreed  that  the  second  grantee 
should  release  such  land  to  the  estate,  by  deed,  and 
an  ejectment  against  the  olaimant  under  the  first 
act  was  enjoined.   State  v.  Heed,  4  Harr.  ft  M*H.  8. 

Where  covenants,  in  form  independent,  are  in 
fact  part  of  «the  same  transaction,  and  mutual, 
equity  will  restrain  the  collection  of  one  upon 
the  failure  of  the  other.  King  v.  Lindsay,  88  N. 
0.77. 

Where  a  oredltoc  held  several  securities  for  a 
debt,  the  court  refused  to  enjoin  him  from  pro- 
ceeding to  enforce  one  of  them,  to  give  the  debtors 
opportunity  to  settle  among  themselves  a  quea- 
tion  of  priority  as  to  their  liabilitlea.  Ooodwyn  v» 
State  Bank,  4  Dessaus.  880. 

This  court  will  not  enjoin  a  suit  at  law  for  the 
recovery  of  land,  on  the  ground  of  any  claim* 
arising  under  the  statute  of  limitations,  that  being 
a  matter  peculiarly  proper  for  the  consideration 
of  the  court  of  law.  Oaldwell  v.  Williams,  1  BalL 
Bq.178. 

Where  the  defeasance  to  a  bond  was  lost,  it  was 
held  to  be  good  reason  for  the  Interference  of  a 
court  of  equity,  though  no  defense  was  made  at 
law.   Wilson  v.  Davis,  1  A.  K.  Marsh.  219. 

Where  there  is  a  suit  between  parties  who  reside 
in  one  state  upon  a  contract  to  be  performed  there,, 
and  which  suit  is  one  etfeotual  in  its  structure  to- 
determinethe  whole  controversy,  defendant  mar 
be  enjoined  from  bringing  a  suit  in  another  juris- 
diction founded  on  the  same  cause  of  action.  Field 
V.  Holbrook,  8  Abb.  Pr.  877. 
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that  said  Judgment  still  stood  of  record  in  said 
fifteenth  district  court,  and  was  in  full  force." 
That  such  motion  came  on  for  argument,  and 
it  was  there  claimed  by  counsel  duly  author- 
ized to  represent  Davis,  that,  by  reason  of  the 
above  facts,  the  original  debt  of  Davis  to 
Wakelee,  which  had  been  proved  up  in  the 
bankruptcy  proceeding,  had  become  merited 
in  the  judgment  obtained  November  18,  1873, 
in  the  state  court  of  California,  and  therebv 
became  a  new  debt,  created  since  the  adjudi- 
cation of  Davis  as  a  bankrupt.  That  such 
judgment  was  subsisting,  valid,  and  enforce- 
able, and  would  not  be  barred,  discharged,  or 
in  anywise  affected  by  the  discbarge  of  the  de- 
fendant in  bankruptcy.  That  by  reason  there- 
of, Wakelee  had  no  standing,  was  not  inter- 
ested in  the  bankruptcy  proceedings,  and  was 
not,  therefore,  competent  to  oppose  the  dis- 
charge of  Davis.  That  upon  such  motion  an 
order  was  made  by  the  district  court  in  bank- 
ruptcy that  Wakelee's  proof  of  debt  be  can- 
celed, and  his  specifications  of  opposition  to 
the  discharge  be  dismissed  and  set  asiile.  That 
Wakelee  relied  upon  the  claims  and  admissions 
of  Davis  and  of  his  counsel,  and  accepted  as 
correct  and  binding  the  order  of  the  district 
court  dismissing  his  opposition,  and  did  not  ap- 
peal therefrom.  That  the  order  was  accepted 
Dv  Davis,  who  subsequently  obtained  his  dis- 
cbarge. 

That  the  judgment  was  subsequently  as- 
signed to  Angelica  Wakelee.  the  plaintiff  and 
in  equity  was  of  full  and  binding  force  and 


validity  by  reason  of  the  facts  nbore  statMi. 
but  that  in  sundry  actions  instituted  upon  such 
judgment  between  Davis  and  the  then  owner 
of  the  judgment,  Davis  claimed  and  setup  that 
the  judgment  was  void,  because  of  the  lack  of 
jurisdiction  of  the  court  wherein  it  was  en- 
tered, for  the  reason  that  he  was  not  personally 
served  with  process,  and  did  not  appear  in  Um 
action,  and  also  pleaded  his  discharge  in  bank- 
ruptcy as  a  bar  to  a  recovery  upon  such  judg- 
ment   That  plaintiff  is  about  to  commence  an 
action  at  law  upon  such  judgment  against  Dava 
in  the  state  of  New  York,  wherein  defendant 
now  resides;  and  that  she  is  informed  that,  ua 
der  *the  law  of  the  state  of  New  York,  [683 
the  facts  herein  set  forth  cannot  be  picMed  in 
the  plaintiff's  complaint  in  aid  of  her  cause  of 
action,  but  that  such  action  must  be  broogfat 
upon  such  judgment  alone,  and  that  it  is  oecet 
sary  to  allege  in  the  complaint  either  the  facts 
showing  the  jurisdiction  of  the  court,  or  thai 
the  judgment  was  dulp  entered,  which  cannot 
be  truthfully  done. 

Wherefore  plaintiff  praved  for  the  assistance 
of  a  court  of  equitv  to  adjudge  Davis  to  be  es- 
topped by  his  conduct,  and  that  be  be  enjoined 
from  asserting  that  the  del)ts  proved  up  bv 
Wakelee  against  him  were  not  merged  in  tb« 
judgment,  or  from  asserting  the  invalidity  of 
the  judgment,  or  that  the  same  does  not  con- 
stitute a  new  debt  unaffected  by  Davis*  final 
discharge  in  bankruptcv. 

A  demurrer  was  fliea  to  this  amended  biU, 
which  was  overruled  (88  Fed.  Rep.  878)  and 


In  case  there  are  two  salts  pending  for  the 
same  cause  of  action  defendant  may  be  required  to 
elect  on  whiob  he  will  proceed.  White  v.  Gaxton 
Book  Binding  Co.  10  N.  Y.  Civ.  Proc.  liS. 

Equity  will  interfere  to  restrain  proceedings  at 
law,  whenever  through  fraud,  mistake,  accident, 
or  wmntof  discovery, one  of  the  parties,  in  a  suit 
at  law  obtains  or  is  likely  to  obtain  an  unfair  ad- 
vantage qver  the  other,  so  as  to  make  the  legal 
proceediDgs  an  instrument  of  Injustloe.  Barl  of 
Ozf  ord*s  case,  1  Bep.  in  Cb.  1;  2  Lead.  Cas.  Bq.  001 
(ith  Bng.  ed.);  Lyme  v.  Allen,  51 N.  H.  242;  Fergu- 
son V.  Fi8k,28  Conn.  501;  Weed  v.  Grant,  80  Conn. 
74;  Dehon  v.  Foster,  4  Allen,  545;  Hine  v.  Handy,  1 
Johns.  Cb.  8;  Atlantic  De  Laine  Co.  v.  JYedick.  5  B. 
L171;  SmithuTSt  v.  Bdmunds,  14  N.  J.  Bq.  406;  Met- 
ier V.  Metier,  18  N.  J.  Bq.  270, 19  N.  J.  Bq.  457;  Wor- 
rell V.  First  Presbyterian  Church  of  Millstone,  28 
N.  J.  Bq.  06:  Hall  v.  Piddook,  21 N.  J.  Bq.  811;  Lyon's 
App.  61  Pa.  15;  WisUr  v.  McManes.  54  Pa.  824,  96 
Am.  Dec.  TOO;  Bulows  v.  O'Neall,  4  Desauss.  894: 
Vennum  v.  Davia,  85  DL  668;  Davis  v.  Hoopes,  88 
Miss.  178. 

If  the  defense  is  equally  available  In  a  court  of 
law,  either  by  application  to  the  court  In  which 
the  Judgment  is  rendered  or  by  appeal,  and  no 
special  ground  exists  growing  out  of  fraud  or 
accident,  equity  will  not  interfere.  Hendrlckson 
V.  Hinckley,  68  U.  a  17  How.  448  a5c  123);  Wood- 
worth  V.  Van  Buskerk,  1  Johns.  Ch.  482;  Baron  de 
Worms  V.  Mellier,  L.  B.16  Bq.  554;  Bryan  v.  Long, 
14  Fla.  866;  Crlm  v.  Handley,  94  U.  8. 652  (24: 216); 
II  in  turn  v.  Farmers  Loan  ft  T.  Co.  8  N.  Y.  496:  linn 
V.  Neldon,  23  N.  J.  Bq.  109:  Lyme  v.  AUen,  51 N.  H. 
242;  01mstead*s  App.  86  Pa.  284;  Blair  v.  Beading, 
99U1.6U0. 

Bquity  will  also  restrain  suits  at  law  whereby  or 
wherein  the  equitable  titles  growing  out  of  mort- 
gages, and  the  assignment  of  choees  in  action,  are 
likely  to  be  disturbed  or  disregarded.    Hubbard  v. 
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JasinakI,  48  UL 160;  Clagett  v.Salmoo,  i  OfflL  *  J. 
814;  Curd  v.  Wunder,  5  Olilo  8tk  92;  Smitham  r. 
Bdmunds,  14  N.  J.  Bq.  406. 

If  an  instrument  which  forms  tbm  etldence  cf 
the  title  of  aparty,  has  been  lost  through  aocftdnt. 
if  he  Is  in  possession,  and  Is  the  dcleodant  ta  n 
action  at  law,  equity  may  restrain  the  other  paity 
from  setting  up  his  title.  Maps  v.  Cooper.  81 N.  J. 
Bq.816. 

A  party  may  be  restrained  by  Injunction  trtvm 
asserting  in  an  action  at  law  a  legal  title  agataic 
an  equitable  title  of  which  he  had  notice;  or  tnm 
setting  up  some  right  or  title  from  the  cafores- 
meot  of  which  he  ought  to  tw  estopped  to  eqolir 
by  some  pra^ious  conduct  or  action  on  his  pail 
Ferrin  v.  Brrol,  60  N.  B.  284. 

A  court  of  equity  interferea  to  ptefent  vos- 
tlous  litigation,  to  protect  a  party  who  Is  llsUt 
to  discharge  soma  debt,  duty,  or  obligation  ttam 
suits  by  two  or  more  persons  severmlly  dataiag 
to  be  entitled  to  the  benefit  of  such  debt,  duty  or 
obligation.  Crawshsy  v.  Thornton,  2  MylftCLl: 
Farley  v.  Blood,  80  N.  H.  854;  Bedell  v.  BoCBaa, 
2 Paige  199;  Gady  v. Potter, 55 Barb. 468;  Lloootar. 
Hutland  ft  B.  K.  Co.  24  Vt.  689;  Moras  v.  9uawk 
181  Mass.  889:  Mount  Holly,  L.  *  M.  Tump.  Oo^  v. 
Ferree,  17  N.  J.  Bq.  117;  Hastings  v.  Cropper.  S  Del 
Ch.  165.8trange  V.  Bell,UGa.lQB;  Burton  v.  Bkck. 
82  Ga.  58;  Conley  v.  Alabama  OoM  L.  las.  Oa.  V 
Ala.  472:  Hathaway  v.  FOy,  40  Mo.  5I0L 

Injunctions  to  restrain  proceedliigB  aSlswafs 
granted  in  cases  In  which  equitable  titles  or  equtta- 
ble  rights  are  in  danger  of  being  dlapagard<d.iad 
also  in  some  instancea  where  more oomptoCcjasnes 
can  tw  affected  between  the  pardea  by  an  eqoltabli 
remedy.   Joyce,  Injunctlooa,  1068L 

A  plaintiff  may  file  a  bill  to  restrain  a 
from  setting  up  a  plea.   Stewart  v.  Qrsat  Wf 
B.Co.2DeO.J.fta8Ul 
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defendant  tnswered  admlttiDg,  denyioff,  or 
ipannii  the  •everal  allegatioDS  of  the  biU,  but 
Ktti&g  ap  DO  new  matter. 

Upoo  a  final  bearing  upon  pleadings  and 
proofs  the  plaintiff  was  awarded  a  decree  for 
ai  iDJooction  restraining  the  defendant  from 
MKrtiog  that  the  judgment  of  Noveml>er  18, 
187S»  wss  invalid,  and  did  not  still  stand  of 
record.  44  Fed.  Rep.  583.  From  tbis  decree 
tte  defendant  appealed  to  tbis  court. 

A  motion  was  also  made  to  dismiss  tbe  ap- 
petl,  which  was  denied. 

Jfeurt.  Heimr  A*  Root»  Joseph  H« 
Choftte  and  A«,ddeiifl  D«  Keneson  for 

sppdlaat,  opposed  to  motion. 

Jfenra.  tPralter  S.  Lo^^an  and  Oharles 
M,  Demand,  for  appellant,  on  tbe  merits: 

This  suit  is  wholly  lacking  in  equity. 

Diekenon  y.  Colgrove,  100  U.  S.  678  (25: 
m\Brtxd  T.  Berney,  122  U.  S.  241  (80: 
1219V 

If  there  be  an  adequate  remedy  at  law,  tbe 
XjvSM  States  courts^  of  their  own  motion, 
sod  without  the  action  of  the  parties,  will  dis- 
miss the  bill. 

Parker  ▼.  Winnipiieogee  Lake  Cotton  d  W.  Co. 
m  U.  S.  2  Black.  545  (17:  dSS);Knox  v.  SmM, 
45 U.  8.  4  How.  ^98  (11:  9&8)  Wright  y.  Ellison, 
« U.  8. 1  Wall.  16  (17:  555);  Bungerjord  v. 
Simon,  61  U.  a  20  How.  156  (15:860). 

lostaoces  are  numerous,  where,  in  tbe 
United  States  courts,  bUls  have  been  dismissed 
for  want  of  equity  because  there  was  an  ade- 
^te  remedy  at  law. 

Smyihe  V.  New  Orleani  Canal  dhBkg.  Co,  141 
D.  8.  656  (85:  891);  Scott  v.  Neeljf,  140  0.  8. 
106,110  (85:*858,  860):  Whitehead  v.  mattuck, 
1»  U.  8.  146  (84: 878);  BueseU  v.  Clark,  11  U. 
&  7  Cranch,  89  (3:  279);  77tomp9on  v.  Central 
Ohie  R.Co.  78  U.  8.  6  Wall.  184  (18: 765); 
Pknixlitit  L.  ln$.  Co,  t.  Bailey,  80  U.  8. 18 
Wia  616  (20:  501);  Bipp  v.  Bahin,  60  U.  8. 19 
How.  271  (15:  68);  Grand  Chute  v.  Winegar, 
®  0  a.  15  Wall  878  (21: 174);  Lewis  y.  Cocks, 
10  U.  a  2J>  Wall.  466  (28:  70);  Boot  v.  Lake 
8km  d  M.  8.  B.  Co.  105  U.  8.  189  (26:  975); 
Eman  T.  Ebbinghaus,  110  U.  8.  568  (28:240); 
Butardy.  Baueton,  119  U.  8.  847(80:  451). 

A  court  of  equity  will  not  take  jurisdiction 
ifanply  to  declsre  future  rights. 

(Mm  V.  DelVaUe,  68  IJ.  8.  1  Wall.  1  (17: 

Tbe  California  judgment  is  not  merely  void- 
tbie  hot  is  absolutely  Toid. 

ftnnoyer  v.  Neff,  95  U.  8.  714  (24:  565); 
Ckristmns  V.  BvmU,  72  U.  8.  5  Wall.  290(18: 

475). 

A.  void  judgment  cannot  be  confirmed, 
▼thdated  or  en^rced  by  any  subsequent  pro 
^MiiDgs  taken  in  a  court  of  equity. 

Bay  T.  Bay,  1  Idaho,  566;  Magntac  t.  Thomp- 
«»»,  56  U.  8.  15  How.  281  (14:  096>;  Bedges  v. 
JHwh  County,  150  U.  8.  182  (87:  1014);  Bayn- 
<«iv.  BaU,  121  U.  8.  457  (80:  985). 

No  injunction  should  baye  issued,  as  there 
wts  to  adequate  remedy  at  law. 
^  Diekerson  r.  Colgrote,  100  U.  8.   578  (26: 
•18);  Drexei  v.  Bemey,  122  U.  8.  241  (80: 
1219). 

When  pleading  on  a  judgment  of  a  court  ct 
C^omd  jurisdicuon,  it  is  only  necessary  to 

^^  V.  a  U.  a.  Book  89.  87 


show  that  the  court  waa  of  general  jurisdi^ 
tion. 

Pennington  ▼.  Oibeon^  57  U.  8.  16  How.  65 
(14:  847);  Wheeler  ▼.  Baymond,  8  Cow.  811; 
Shumway  ▼.  StUlman,  4  Oow.  292,  15  Am. 
Dec.  874. 

If  the  judgment  was  rendered  without  juris- 
diction, that  it  is  a  matter  of  defense. 

Pennington  r,  Oibson^  eupra;  Tenney  y. 
loionsend,  9  Blatchf  .274;  Pringle  r.  Woolu>orth, 
90  N.  Y.  502. 

In  pleading  a  judgment  of  a  court  of  record 
of  another  state,  the  jurisdiction  of  the  court  to 
lender  it  need  not  be  alleged. 

Qunn  y.  BoweU,  27  Ala.  668, 62  Am.  Dea 
785;  Meredith  y.  Santa  Clara  Min.  Asso.  of 
Baltimore,  56  Cal.  178;  Bruekman  y.  Taussig, 

7  Colo.  561;  Butcher  v.  Bank  of  Brownsville,  3 
Ean.  70,88Am.Dec.446;  Williams  r.  Preston, 

8  J.  J.  Marsh.  600,  20  Am.  Dec.  179;  BissellY. 
Wheehck,  11  Cusb.  277;  Stephens  r.  Boby,  27 
Miss.  744;  Balstead  y.  Black,  17  Abb.  Pr.  227; 
BeedM.  Boyd,  18  Tex.  241. 

There  was  an  adequate  remedy  at  law,  be- 
cause the  complainant  could  baye  set  out,  in  a 
complaint  or  declaration  at  law,  all  of  the  facts, 
namely,  the  judgment,  its  inyalidity,  the  facts 
concerning  the  estoppels,  etc.,  and  could  baye 
demanded  judgment. 

Maxwell  v.  Longenecker,8d  HI.  102,  82111. 
808;  ClauserY.  Jones,  100  Ind.  128;  Bansom  y. 
Stanheiry,  22  Iowa,  884;  Uliea  Ins.  Co.  y. 
Bloodgood,  4  Wend.  652;  People  y.  Bristol  db  B. 
Tump.  Boad,  28  Wend.  222. 

If  facts  constituting  an  estoppel  exist  they 
must  be  pleaded. 

Bobbins  y.  Magee,  76  Ind.  881 ;  Sima  y.  Frank- 
fort, 79  Ind.  U%i  Delphi  y.  Startoman,  104  Ind. 
848;  Clausery.  Jones,  supra;  Bray  y.  Marshal, 
75  Mo.  827;  Wood  y.  Nichols,  88  La.  Ann.  747; 
Texas  Bkg.  d  Ins.  Co.  ▼.  Butehins,  58  Tex. 
61.  87  Am.  Rep.  750. 

The   effect  of  admittinff   in   eyidence  the* 
estoppels  will  preyent  de^ndant  from  prey- 
ing the  judgment  was  not  duly  recoyered. 

Martin  y.  Gilbert,  119  N.  Y.  298;  Qriswold 
V.  Ilaten,  25  N.  Y.  595,  82  Am.  Dec.  880; 
Coleman  y.  Pearce,  26  Min.  128. 

The  court  erred  in  holding  that  Dayis  wau 
estopped. to  claim  that  the  judgment  of  the 
California  court  was  invalid. 

Bahn  y.  Eelley,  84  CaL  891,  94  Am.  Dec. 
742. 

The  order  of  the  bankruptcy  court  is  not  res 
adjudicata  with  respect  to  the  yalidity  of  the 
judgment. 

ihwell  y.  Appelgate,  152  U.  8.  827  (88: 468); 
Wilmington  db  W.  B.  Co.  v.  Alsbrook,  146  U. 
8.  279  (86:  972);  Cromwell  y.  Sac  County,  94  U. 
S.  851  (24: 195);  Nesbitt  y.  Independent  Diet,  of 
Biverside,  144  U.  8.  610  (86:  562). 

A  judgment  on  a  demurrer  is  res  adjudicata 
only  with  respect  to  the  exact  point  raised  by 
the  pleadings  and  decided. 

Wiggins  Ferry  Co.  y.  Ohio  dh  M.  B.  Co.  142 
U.  8.  896  (85:1055);  Washington.  A.  dG.  Steam 
Packet  Co.  y.  Sickles,  65  U.  8.  24  How.  888  (16: 
650>:  Gould  y.  EoansviOe  df  C.  B.  Co.  91  U.  8. 
r)26  (28:  416);  Boyd  y.  Alabama,  94  U.  8.  646 
(24:  802);  Bussdl  v.  Place.  94  U.  8.  606,  608 
(24: 214,  215):  MorreU  y.  Morgan,  65  Cal.  575. 

The  aflSrmatiye  is  upon  tbe  party  asserting 
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tn  estoppel  to  prove  that  the  (j^uestion  or  matter 
has  been,  in  fact,  necessarily  litigated  and 
decided  between  the  same  parties  or  their 
privies. 

Campbea  v.  BntUfi  N.T.  173;  Doty  v.  Brown, 
4  N.  y.  71.  58  Am.  Dec.  850;  DuckU  v.  Wiles, 
11  N.  Y.  420;  SUnodl  r.  Chamberlain,  60  N.Y. 
272;  DatoleyY,  Brown,  79  N.  T.  408;  Terrell  v. 
Gawenhoven,  11  Hiin,  820;  Oromwdl  ▼.  8ae 
County.  94  U.  8.  851  (24 :  195);  Kerr  v.  Hays, 
85  N.  Y.  881;  Pattick  v.  .8^f<fr,  94  N.  Y.  428; 
Clemens  v.  Clemens,  87  N.  Y.  73. 

A  verdict  and  a  Judgment  are  conclosive  by 
way  of  estoppel  onlv  as  to  facts,  without  the 
existence  and  proof  of  which  they  could  not 
have  been  rendered. 

BOl  V.  Merrifidd.  109  N.  Y.  202;  BusstU  ▼. 
nace,  94  U.  8.  606(24:  214). 

Mr,  Anson  Kaltbyt  for  appellee,  on  the 
merits: 

The  appellee  is  estopped  to  deny  that  the 
Judgment  of  November  18,  1878,  is  valid. 

Browndl  v.  Greenwich,  114  N.  Y.  527;  Eom^ 
buckle  V.  Stafford,  111  U.  S.*  889  (28:  468); 
Bryan  t.  Kennett,  118  U.  8.  179  (28:  908); 
Henderson  v.  Staniford,  105  Mass.  504,  7  Am. 
Bep.  551. 

Farol  and  extrinsic  evidence  was  admissible 
to  show  what  exact  points  were  presented  to 
the  court  for  decision. 

Davis  V.  Drown,-  94  U.  8. 428  (24: 204);  Camp- 
beU  V.  Rankin,  99  U.  8.  261  (25: 485);  Washinp- 
ion,  A.dbQ.  Steam  Packet  Oo.r.  Sickles,  65  U. 
8.  24  How.  888  (16:  650);  Walter  A.  Wood 
Mowing  dh  R.  Maeh,  Co.  v.  Skinner,  189  U.  8. 
298(85: 198);  Miles  v.  Caldwell,  69  U.  8. 2  Wall. 
85  (17:  755);  BeU  v.  Merrifield,  109  N.  Y.  202; 
Birckhead  v.  Brown,  5  Sandf.  184;  Whiter,  Mad- 
ison, 26  N.  Y.  114. 

A  fact  or  controversy  once  decided  by  com- 
petent tribunal  is  conclusiTe  between  same 
parties. 

Bank  of  United  States  n.  Beverly,  42  U.  8. 1 
How.  184  (11:  75);  Aspden  v.  Nvxon,  45  U.  8. 
4  How.  467  (11: 1059);  Doe^.  Ferris,  67  U.  8. 
8  Black,  606  (17:  817);  Seoombe  v.  MUwaukee  d 
St,  P.  R.  Co,  90  U.  8.  28  Wsll.  108  (28:  67); 
Bryanr.  Kennett^U  U.  8. 179(28:  908);  Bus- 
$ai  V.  Place,  94  tj.  8.  606  (24:  214);  Qould  v. 
BvansviOe  dCR  Co.  91  U.  8.  526,  588  (82: 
416,  418). 

Judgment  of  court  of  competent  jurisdiction, 
while  unreversed,  concludes  the  subject-matter 
between  the  same  parties  {United  States  v. 
Nourse,  84  U.  8.  9Pet.  8  (9:  81)  and  cannot  be 
affected  or  impaired  collaterally. 

Cocke  V.  Halsey,  41  U.  8. 16  Pot  71  (10: 891); 
Wileoz  V.  Jackson,  88  U.  8.  18  Pet  498  (10: 
264);  Voorhees  t.  Jackson,  85  U.  8.  10  Pet  449 
(9:  490):  Qun  t.  Plant,  94  U.  8.  664  (24:  804). 

A  question  properly  involved  which  might 
have  Deen  raised  and  determined  in  former  de- 
cision IS  barred  by  that  decision. 

Stockton  V.  FordJ^  U.  8.  18  How.  418  05: 
895);  Aurora  T.  West,  74  U.  a  7  Wall  82 
(19:  42). 

Where  a  party  gives  a  reason  for  his  con- 
duct and  decision  touching  anything  involved 
in  a  controversy  he  cannot,  after  litigation  has 
begun,  change  his  ground  and  put  his  conduct 
upon  another  and  a  different  consideration. 
He  is  estopped  from  doing  it  by  a  settled  prin- 
efpaloflaw. 
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Chio  d  M.  R,  Co,  V.  McCarthy,  96  U.  &  256 
(24:  098);  Central  Trust  Co.  of  News  York  v. 
Seasongood,  180  U.  8.  482(82:  985). 

Especially  a  party  cannot  change  bis  podtioa 
as  to  rulings  and  decisions  in  his  favor  or  aft 
bis  request 

BushneU  v.  Kennedy,  76  U.  8.  9  WalL  887 
(19:786);  Seward  v.  Comeau,  (26:488);  Cdwrn- 
der  V.  Cavender,  114  U.  8.  464  (29:212);  A^em- 
dano  V.  Qay,  75  U.  8.  8  Wall.  876  (19:  422); 
aBrien  v.  TFM,  92  U.  8.  81  (28:  675). 

When  a  party  has  a  chmce  of  remediea, 
selects  one,  proceeds  to  Judgment,  and  reaps 
the  fruit  of  his  judgment  he  cannot  after- 
wards proceed  in  another  suit  for  the  aame 
cause  of  action. 

Kendall  v.  Stokes,  44  U.  8.  8  How.  87  (lU 
506);  Himmdmann  v.  SuOitan,  40  CaL  125; 
Brooklyn  City  d  N,  R  Co.  t.  National  Bamk 
of  the  Republic,  102  U.  8.  14  (26:  61);  MOls  v. 
Hoffman,  92  N.  Y.  181;  Terry  v.  Munger,  8  L. 
R.  A.  216. 121  N.  Y.  161;  Swain  r.  SeawseuM, 
76  U.  8.  9  Wall.  254  (19:  554). 

Where  a  man  alleges  a  fact  to  a  oonrt  at 
justice  for  his  advantage  he  shall  noft  be  al- 
lowed to  contradict  it  siterwards. 

Bayward  v.  Duff,  12  C.  B.  N.  a  864:  A 
parU  MitcheU,  1  De  Ckx.  B.  Cas.  257. 

One  cannot  accept  benefits  of  Jodgmeaft  and 
still  appeal  to  reverse  it. 

Mallow  V.  Cox,  25  Tex.  578;  Ruekmma  t. 
Alwood,  44  HI.  188;  BoU  v.  Roes,  48  HL  181; 
Indiana  Diet,  of  Altoona  v.  Deimmars  DisL 
Twp.  44  Iowa,  201;  KeUy  t.  Bloom,  17  AJbk. 
Pr.  229;  BennoU  v.  Van  Syckei,  18  N.  Y.  488: 
Lents  y.  Lamplugh,  12  Pa.  846;  Saton*s  AffL. 
88  Pa.  155;  VaU  v.  Remsen,  7  Paige,  808. 

The  stipulation  of  facts  oonstitutea  aa  estop- 
pel in  pais  on  both  the  parties  and  the  ooart 

Re  New  York,  L.dW.R.Co.9S  K.  Y.  417: 
Eldred  v.  Midiigan  Ins.  Bank,  84  U.  8.  IT 
Wall  551(21:666). 

There  was  nocomplete,certaiD  and  adequate 
remedy  at  law.  Resort  to  equity  to  aid  of  aa 
action  at  law  was  necessary. 

DeNobele  v.Xm.15  Jones  A  8  878;  BsKslor, 
T.  Hollister,  10  How.  Pr.  582;  Akbot  ▼.  WiO«r. 
22  La.  Ann.  868. 


Mr.  Justies  Brown  delivered  the  optoinof 

the  court: 

Motion  was  made  to  dismiss  the  appeal  Is 
this  case,  upon  the  ground  (1)  that  the  appssr- 
anoe  of  Mr.  Henry  A.  Root,  as  oounad  for  tht 
appellant  hereto,  which  was  eotered  at  tks 
time  the  case  was  docketed,  was  uDaofterbed 
by  him,  and  *made  without  hb  knowl-  r6M 
edge;  and  (8)  that  the  appeal  bond  ■  ds-' 
fective  in  failing  to  state  the  term  al  whiek 
the  decree  of  the  circuit  oooit  was  na- 
dered. 

1.  8o  far  as  the  first  ground  is  oonoerasl  8 
appears  that  Mr.  Root,  then  restding  la  tte 
city  of  New  York,  was  solicitor  for  the  di- 
fendant  in  the  court  below;  that  be  had  iskn 
no  steps  to  sever  his  connectioQ  with  the  om. 
by  substituting  other  counsel;  and  that  hk  ip* 
pearance  in  this  court  was  entered  at  the  tiait 
the  case  was  docketed,  by  other  couasti,  te 
good  faith,  and  by  virtue  of  a  uaoprnd 
authority  from  him.  Under  these  ofM- 
stances,  and,  inasmuch  as  other  couassi  hsn 
appeared  and  taken  charge  of  the  esss.  tfci 
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ippeflaot  should  oot  lose  bis  right  to  a  review 
of  the  case  by  this  court  through  a  mistake 
whfcfa  not  only  appears  to  have  been  purely 
ioddental,  but  one  which  could  not  possibly 
have  prejudiced  the  appellee.  It  was  held  by 
this  court  in  the  case  of  United  States  v. 
CWry.47  U.  8.  6  How.  106,  111  [12:  868,3651; 
iod  Trifm  t.  Santa  Rosa  Street  B,  Co.  (l44 
U.  &  186  [86: 871J,  that  service  of  a  citation 
oo  appeal  upon  the  solicitor  in  the  court  below 
was  ^kn),  upon  the  ground  that  no  attorney  or 
■oliaior  can  withdraw  his  name  after  he  has 
ODoe  entered  H  without  the  leave  of  the  court; 
tad  while  his  name  continues  on  the  record 
the  sdverae  party  has  the  right  to  treat  him  as 
the  authorised  attorney  or  solidtor,  and  ser- 
vice of  notice  upon  him  is  as  valid  as  upon 
the  party  himself.  That  even  after  the  case  is 
thislly  decided  the  court  will  not  permit  an 
tttoiney  who  has  appeared  at  the  trial  to  with- 
draw hb  name,  and  thus  to  embarrass  and  im- 
pede the  administration  of  Justice.  While  it 
does  not  follow  that  the  attorney  or  solicitor 
in  the  court  below  is  presumed  to  continue  as 
inch,  after  the  docketing  of  the  case  in  this 
coort,  the  fact  that  Mr.  Koot  had  charge  of 
the  case  in  the  circuit  court  might  have  in- 
dnoed  the  counsel,  who  entered  h&  appearance 
in  this  court,  to  believe  that  it  was  authorized 
by  him.  As  the  petition  was  signed  and 
tw(vn  to  by  the  appellant  in  person,  there  can 
be  no  daim  that  the  appeal  was  taken  without 
tnthority. 

2.  The  second  ground  is  that  the  appeal  bond 
is  defectiTe,  in  failing  to  mention  the  term 
685]  at  which  the  decree  was  rendered.  *This 
cround  is  also  insuflScient.  To  a  person  read- 
ing the  bond,  there  could  be  no  mistaking  the 
Identitv  of  the  decree  appealed  from.  The 
bond  u  pniperly  entitled  in  the  cause,  the 
atme  of  the  court  is  correctly  eiven,  and  there 
is  nothing  to  indicate  that  a  decree  had  been 
tendered  m  any  other  cause  between  the  same 
piities  in  that  court.  Of  a  similar  mistake  it 
was  said  by  the  Chief  Justice  in.  New  Orleans 
Ins.  Oo.  T.  AJbro  Oo.  112  U.  S.  606,  607 
[98:  809.  810].  "The  better  practice  un- 
doubtedly is  to  specify  the  term  in  describing 
the  Judffinent,  but  ue  omission  of  such  a 
means  of  identlflcation  is  not  necessarily  fatal, 
and  certainly,  before  dismissing  a  case  on  that 
sooount,  opportunity  should  be  given  to  fur- 
■Idi  new  security." 

8.  The  facts  of  this  case  are  not  complicated, 
nor  its  merits  diflScult  to  understand.  Henry 
P.  Wakdee  held  six  promissoiT  notes,  ex- 
ecQted  by  Davis,  in  August  and  September, 
1868.  On  September  S),  1869,  Davis  was 
adjndirated  a  i>ankrupt  upon  his  own  petition, 
in  the  district  court  of  California,  and  in  July, 
1878,  Wakeiee  applied  for  and  was  granted 
leave  to  reduce  his  claim  to  Judgment  in  the 
itite  court  On  July  19,  1878,  Wakeiee 
bmoght  suit  in  the  district  court  of  the 
nfteenth  Judicial  District  of  California,  and 
obtained  a  judgment  in  the  following  Novem- 
ber, upon  a  semoe  by  publication  only,  in  the 
iun  of  $28,760.26  in  gold.  As  Davis,  who 
then  Htcm!  in  New  York,  was  never  served 
with  process,  and  never  appeared  in  the  action, 
Ridi  Judgment  was  undoubtedly  void.  P011- 
Mfo-  v.  S^,  95  U.  S.  714  [24: 56Cn. 

Subsequently,  and  in  December,  1876,  Davis 


filed  his  petition  for  discharge,  and  Wakeiee 
filed  specifications  of  opposition  thereto,  which 
Davis  moved  to  disoniss  upon  the  ground  that 
Wakeiee  had  reduced  his  claim  to  Judgment, 
since  the  commencement  of  the  bankruptcy 
proceedlDgs;  that  such  judgment  was  in  full 
force,  and  (ar^umentatively)  would  be  unaf- 
fected by  the  discharge.  The  court  took  this 
view,  canceled  the  proofs  of  debt,  and  dis- 
missed the  specifications  of  opposition  to  his 
discharge.  Wakeiee  did  not  appeal.  The 
question  before  us  is,  whether  Davis  is  now 
estopped  to  claim  that  tiie  Judgment  is  yoid 
for  want  of  Jurisdiction. 

'Defendant's  principal  contention  is  [686 
that  a  court  of  equity  has  no  jurisdiction  of  this 
case,  not  only  because  a  bill  will  not  lie  to  en- 
Join  a  person  from  setting  up  a  defense  in  an 
action  which  may  never  be  brought,  but  that 
the  plaintiff  may  avail  herself  of  the  alleged 
estoppel  in  pais  in  any  action  at  law  she  may 
choose  to  bring  upon  the  California  judgment. 
Bills  in  equity  to  enjoin  actions  at  law  are  not 
infrequently  brought  by  defendants  in  such 
actions  to  enable  them  to  avail  themselves  of 
defenses  which  would  not  be  valid  at  law. 
Examples  of  such  bills  are  found  in  the  case 
of  Drexa  v.  Bemey,  122  U.  S.  241  [80:  1219]. 
wherein  a  bill  was  sustained  by  a  defendant  in 
an  action  at  law,  to  enjoin  the  plaintiff  in  such 
action  from  setting  up  certain  facts,  of  which 
it  was  claimed  she  was  equitably  estopped  to 
avail  herself  in  such  action;  and  in  the  recent 
case  of  Wehrman  v.  Oi)nklir^,ante^l(yi, decided  at 
the  present  term,  in  which  a  bill  was  sustained 
by  a  defendant  in  ejectment,  to  enjoin  the  plain- 
tiff from  availing  himself  of  a  deed,  against  the 
use  of  which  he  was  held  to  be  equitably  es- 
toppcKd.  Analogous  cases  are  those  in  which 
bills  have  been  sustained  to  enable  a  defendant 
to  make  use  of  an  equitable  set-off.  North 
Chicago  BottiM  MiU  Co.  y.  St.  Louis  Ore  db 
Steel  Oo.  152  U.  S.  596  [38:  565];  Greene  v. 
Darling,  6  Mason,  201, 209;  Hotoe  v.  Sheppard^ 
2  Sumn.  409;  Duncan  v.  Lyon,  8  Johns.  Ch. 
351,  8  Am.  Deo.  518;  Dale  y.  Coohe^  4  JohnsL 
Ch.  11. 

While  our  attention  has  not  been  called  to 
any  case  wherein  a  bill  has  been  sustained  in 
favor  of  a  plaintiff  in  a  proposed  action  al 
law,  to  enjoin  the  defendant  from  setting  up 
a  threatened  defense,  upon  the  ground  that  he 
is  equitablv  estopped  from  so  doing,  we  know 
of  no  good  reason  why  he  should  not  be  per- 
mitted to  do  so,  unless  his  remedy  at  law  be 
plain,  adequate,  and  complete.  And  therein 
lies' the  stress  of  defendant's  argument  in  this 
case. 

We  are  not  impressed  with  the  strength  of 
his  position  In  this  connection,  that  this  is  a 
bill  to  declare  future  rights,  within  the  princi- 
ple of  Cross  y.  Dd  VcUle,  68  U.  S.  1  Wall.  1 
[17:  615],  wherein  the  circuit  court  was  held 
not  to  have  erred  in  dismissing  a  cross-bill,  in 
which  it  was  called  upon  to  declare  the  fate  of 
certain  contingent  remainders.  The  crossbitt 
was  held  to  have  been  ^properly  dis-  [687 
missed,  upon  the  ground  that  the  court  had  no 
power  to  decree  in  thesi,  as  to  the  future  riffbts 
of  parties  not  l)ef  ore  the  court,  or  in  esse.  The 
bill  under  consideration,  however,  does  not  in- 
volve questions  of  future  rights,  but  of  the 
present  right  of  a  party  to  set  up  a  defense  ie 
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m  action,  which  may  hereafter  be  brought 
against  him. 

Plaintiffa  theory  in  this  connection  is  thus 
•tated  in  her  bill,  that  "under  the  law  of  the 
state  of  New  York,  where  said  action  is  to  be 
brought,  in.  an  action  at  law  to  recover  the 
amount  due  upon  said  judgment,  the  facts 
•ubsequent  to  such  judgment,  as  hereinl)efore 
set  forth,  and  constituting  the  estoppels  as 
herein  claimed  and  insisted  upon,  may  not  be 
pleaded  in  the  plaintiff's  complaint  as  or  in  aid 
of  a  cause  of  action,  but  that  such  action 
must  be  brought  upon  such  judgment  alone, 
and  that  by  the  law  of  the  said  state  of  New 
York  it  is  necessary  in  an  action  at  law  upon 
such  judgment  to  allege  in  the  complaint 
either  the  facts  showing  the  jurisdiction  of 
the  court  in  which  the  judgment  was  entered, 
or  that  the  judgment  was  duly  entered,  and 
that  unless  this  be  done  the  complainant  would 
be  dismissed  on  demurrer;  that  your  oratrlz 
is  unable  truthfully  to  allege  in  such  complaint 
•och  jurisdictional  facts  or  that  such  judgment 
was  duly  entered,  and  that  your  oratrix  is 
thus  remediless  in  an  action  at  law,"  etc.  In 
support  of  this  contention  we  are  cited  to  sec- 
tion 583  of  the  New  York  code,  which  reads 
as  follows:  "In  pleading  a  judgment,  or  other 
determination,  of  a  court  or  officer  of  special 
jurisdic  ion,  it  is  not  necessarr  to  state  the 
facta  conferring  jurisdiction;  but  the  judg- 
ment or  determlnadon  may  he  stated  to  have 
been  duly  given  or  made.  If  that  allegation 
la  controverted,  the  party  pleading  must,  on 
the  trial,  ^tablish  the  facts  confemng  juris- 
diction." 'Appellant  argues  with  great  insist- 
ence  that  this  refers  only  to  courts  or  officers 
of  "special  jurisdiction ;**  and  this  appears  to 
be  the  implication  from  the  language  and  the 
punctuation,  although  this  provinon  was  taken 
from  section  188  of  the  Code  of  Civil  Proced- 
ure of  1847,  which  reads  as  follows:  "In 
pleading  a  judgment,  or  other  determination  of 
a  court,  or  officer  of  special  jurisdiction,"  indi- 
688]catinK  that  *tbe  words  "special  juris- 
diction" referred  only  to  the  word  "officer." 

The  section,  however,  was  probably  in- 
tended to  change  the  common  law  in  some  par- 
ticular, and  as  in  declariog  upon  judgments 
of  courts  of  general  jurisdiction,  it  was  never 
necessary  to  state  the  facts  showing  jurisdic- 
tion, while  the  contrary  was  true  with  regard  to 
courts  of  n>ecial  or  limited  jurisdiction.  Tur- 
ner V.  BoSy,  8  N,  Y.  198,  the  provision  was 
doubtless  intended  to  apply  to  the  latter  class. 
But  even  supposing  it  were  sufficient  to  allege 
^fdmply  the  recovery  of  a  judgment,  the  judg- 
ment record  when  put  in  evidence,  would  show 
that  personal  service  had  never  been  obtained, 
fupon  the  defendant,  and  the  plaintiff  would 
inevitably  be  non-suited.  Whether  the  plaintiff 
could  go  still  farther,  and  set  up  an  invalid 
judgment  and  a  subsequent  estoppel  in  pai$, 
appears  to  be  under  the  authontiea  in  'New 
York  and  other  states,  a  matter  of  considerable 
doubt  WeOand  Oanal  Co.  t.  ffaihatoay,  8 
Wend.  480.  94  Am.  Dec  61;  Oawhrd  v.  Van 
Loan,  15  Wend.  808;  Ebitier  ▼.  Maw,  8  Cal. 
802;  Bank  of  Wilmington  T.  WoOatton,  % 
Harr.  (Del.)  90;  Caldwell  v.  Auyer,  4  Minn. 
817,  77  Am.  Dec  516. 

8o,  too,  whether  the  section  above  quoted 
tppliei  lo  judgments  rendered  in  other  states 
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seems  to  be  doubtful,  the  New  York 
ties  being  divided  upon  the  question. 

In  the  uncertaintv  which  appears  to  ezte  la 
that  state,  as  to  whether  a  complaint  uttung 
forth  an  the  facts  would  or  woifid  not  be  de> 
mumble  we  think  It  may  be  fairij  said  that 
the  remedy  at  law  is  not  so  plain  or  clear  am  to 
oust  a  court  of  equity  of  jorisdictioD.    It  ia  a 
settled  principle  of  equity  Inrisprodence  Chat, 
if  the  remedy  at  law  be  doubttul,  a  ccKirt  ot 
equity  will  not  decline  c^^izance  of  the  wait, 
Boyee  t.  Orundy,  28  U.  £  8  P^  810  [7:  6551: 
WaUon  V.  Sut/terland,  78  U.  a  5  Wall,  74.  79 
[18:  680.  6821;  BaMono  ▼.  Warron,  10  Johsa. 
587;  King  v.  Baldwin,  17  Johns.  884«  8  Am. 
Dec  415;  American  In$.  Co.  v.  Fi$k,  1  Fain 
90;    nague  v.  Bumell,  2  Stew.  (Ala.)   4»; 
Southampton  Dock  Co.  v.  Southan^dom  Bar- 
bour d  Pier  Board.  L.  R   11  Eq.  854;   Wey- 
mouth V.  Boyer,  1  Yes.  Jr.  415.     When  equity 
can  give  relief  plaintiff  ought  not  to  be  oon- 
pellM  to  speculatA  upon  tlie  chance  of  bis  ob- 
taining relief  at  law. 

*4.  If  jurisdiction  be  conceded,  there  [689 
can  be  no  doubt  thai  the  court  made  a  proper 
disposition  of  the  case  upon  the  facta.    Davis 
procured  the  disminal  of  Wakelee'a  apeciflca- 
tions  of  opposition  to  hia  disdiarge,  upon  the 
ground  tliat  he  had  a  valid  judgm^t  against 
him  which  was  still  in  full  force,  nnd  uadcr 
the  law  would   be   unaffected   by   his  dis> 
charge.    The  court  was  of  the  same  opinloa, 
and  dismissed  the  speciflcationa.    Wakelee  ae- 
quiesced  in  this  and  did  not  appeal     It  is  true 
tnat  it  had  theretofore  heen  held  in  Oalifoniia 
that  a  personal  judgment  obtained  by  servies 
by  publication  was  valid.     Sahn  r.  Sdiy,  U 
Cal.  891, 04  Am.  Dec  742.    But  Oie  caae  of 
P^nnoyer  v.  Nef,  i»  U.  8.  714  [84:  555],  hold- 
ing such  judgements  to  be  invalid,  wia  aeC 
decided  until  the  following  year.    This  ease 
was  afterwards  followed  in  (^ifomia  in  Bd- 
eher  v.  Chamben,  58  Cal.  685.    The  weicht  of 
authority  appears  also  to   have  been  'hat  a 
judgment,  obtained  after  the  oommeooenieat 
of  bankruptcy  proceedings,  merged  :he  debt 
upon  which  U  was  obtained,  aod  was  naaf- 
fected  by  a  subsequent  discharge;  tboqgh  Ikli 
court  subsequently  held  in  B^/nion  v.  BoU, 
121  U.  8.  457   (80: 985],  that  a  discharge  la 
bankruptcy  might  be  set  up  to  stay  the  azeea> 
tion  of  a  judgment  recovered  aranst  a  baak 
rupt  after  the  commencement  of  procecdlafs 
in  bankruptcy  and  before  the  discharge.    Boi 
even  if  Davis  had  been  mistaken  as  to  biskfil 
rights  with  respect  to  this  judgment  and  its 
subseouent  discharge,  hia  assertfoo  that  it  was 
still  of  reoord  and  m  full  force,  ia  none  the  to 
binding  upon  him,  in  view  of  Wakdee's  sfr 

auiescence  in  the  ruling  of  tlie  court  austaialag 
lis  contention. 

It  may  be  laid  down  ••  a  genenl  propoi^ 
tion  that, where  a  party  assumea  acertm  po^ 
tion  in  a  legal  proceeding,  and  snooasds  ia 
maintaining  that  position,  be  may  not  thossf* 
ter,  simply  oecauae  his  interests  have  cbaaged. 
assume  a  contrary  position,  espedally  if  n  bs 
to  the  prejudice  of  the  partv  who  has  s^ 
quiesced  in  the  posttion  formerly  taken  ^  Urn, 
Thus  in  PkUadiiphia, W.  dB.RCkyf, Om^ 
ard,  54  U.  8. 18  How.  807  [14: 1871.  ^^^' 
corporation  sought  to  defend  agaiaat  aa  m- 
strument  by  showing  thai  the  corporals  ml 
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tfflzed  thereto  without  authority,  and  that 

690]it  w«B  not,  sealed  or  *uD8ealed,  inteuded 
to  be  the  deed  of  the  corporation,  evideuce 
wu  beld  to'  be  admissible  to  show  that,  in  a 
former  suit,  the  oorporatioD  had  treated  and 
iclied  upon  the  instrumeDt  as  oue  bearing  the 
corporate  seaL  In  delivering  the  opinion,  the 
court  obeerres:  *'  The  plaintiff  was  endeavor- 
ing to  (vove  that  the  paper  declared  on  bore 
the  corporate  seal  of  the  Wilmington  &  Sus- 
quehanna Railroad  Co.  This  being  the  fact  to 
be  proved,  evidence  that  the  corporation, 
through  its  counsel,  had  treated  the  instru- 
meot  as  bearing  the  corporate  seal,  and  relied 
upon  it  as  a  deed  of  the  corporation,  was  un- 
doubtedly admissible.  .  .  .  The  defend- 
tot  not  only  induced  the  plaintiff  to  bring  this 
action,  but  defeated  the  action  in  Cecil 
oouoty  court,  by  assertins  and  maintaining 
this  paper  to  be  Uie  deed  of  the  company;  and 
thb  bringa  Uie  defendant  within  the  principle 
of  the  common  law,  that  when  a  partv  asserts 
what  he  knows  is  false,  or  does  not  know  to 
be  true,  to  another's  loss,  and  to  his  own  ^in, 
he  is  guilty  of  a  fraud;  a  fraud  in  fact,  if  he 
knows  it  to  be  false,  a  fraud  in  law,  if  he  does 
oot  know  it  to  be  true.  .  .  ,  We  are 
clearly  of  opinion,  that  the  defendant  cannot 
be  beard  to  say,  that  what  was  asserted  on  a 
fonner  trial  was  false,  even  if  the  assertion 
wu  made  l^  mistake.  If  it  was  a  mistake,  of 
which  there  is  no  evidence,  it  was  one  made  by 
the  defendant,  of  which  he  took  the  benefit, 
sad  the  plaintiff  the  loss,  and  it  is  too  late  to 
conectit." 

So  in  Ohio  di  M.  R.  Co.  v.  McCarthy,  06  U. 
8.  258  [24:  898],  it  appeared  that  defendant 
proved  on  the  trial  in  the  court  below  that  it 
was  impossible  to  forward  certain  cattle  on 
Suodav,  for  want  of  cars,  and  it  was  held  to 
be  fairly  presumed  that  no  other  reason  was 
gi?en  for  the  refusal  at  that  time;  and  that  the 
railway  company  could  not,  in  this  court,  set 
lip  the  illegality  of  such  a  shipment  on  the 
Sabbaih,  under  the  Sunday  Law  of  WestVir- 
^ia.  In  delivering  the  opinion  of  the  court 
Mr,  Justice  Swayne  says:  "  Where  a  party 
gifes  a  reason  for  his  conduct,  and  decision 
touching  anything  involved  in  the  cont rover- 
IT,  he  cannot,  after  the  litif^ation  has  begun, 
duuige  his  ground,  and  put  his  conduct  upon 
toot&r  and  different  consideration.  He  is  not 
691]permitted  thus  to  mend  *bi9  hold."  To 
the  same  effect  are  Brooklyn  City  d  N,  K  Co, 
V.  National  Bank  of  the  HepuUic,  102  U.  8. 14 
[88:  81];  Danidi  v.  Teamey,  102  0.  S.  415, 
421  [28: 187, 189]:  Eterett  v.  8aUu9, 15  Wend. 
474;  Bolbrook  v.  Wight,  24  Wend.  189,  85  Am. 
Dec.  807;  Winter  ▼.  Coit,  7  N. Y.  288,  57  Am. 
Dec.  522;  MiOi  T.  Hoffman,  9%  N.  Y.  181; 
Wood  V.  Sedy,  82  N. Y.  105;  EUie  v.  White,  81 
Iowa,  844:  Teit  v.  Lanh,  78  Ind.  452. 

The  case  of  Al^t  v.  Wilbur,  22  La.  Ann. 
888,  is  directly  in  point.  This  was  a  suit  by 
Abbot  for  the  purpose  of  annulling  a  judg- 
ment obtained  by  Wilbur,  opon  the  ground 
that  such  judgment  had  been  rendered  by  de- 
ftult,  and  without  personal  service  of  citation 
upon  the  defendant  Wilbur  pleaded  in 
tnswer  to  this,  and  proved  that,  in  a  suit  by 
^bbot  against  one  Borge,  the  latter  had  set 
up  a  reconventional  demand  or  setoff  to  a 
Urge  amount,  in  answer  to  which  Abbot  set 


up  that  the  reconventional  demand  had  al« 
ready  been  reduced  to  judgment  against  him 
in  the  suit  which  he  now  sought  to  annul  for 
the  want  of  personal  service,  it  was  held  that. 
Abbot  having  defeated  a  large  demand  against 
him  by  a  plea  that  there  was  pending  against 
him  a  suit  ioi  the  same  demand,  he  was 
estopped  to  say  that  the  assertion  was  false, 
and  that  be  had  never  been  cited  in  such 
suit 

It  is  contrary  to  the  first  principles  of  jus- 
tice that  a  man  should  obtain  an  advantage 
over  his  adversary  by  asserting  and  reiving 
upon  the  validity  of  a  judgment  against  him- 
self, and  in  a  subsequent  proceeding  upon 
such  judgment,  claim  that  it  was  rendered 
without  prsonal  service  upon  him.  Davis 
may  possibly  have  been  mistaken  in  his  con- 
clusion that  the  judgment  was  valid,  but  he  is 
conclusively  presumed  to  know  the  law,  and 
cannot  thus  speculate  upon  his  possible  igno- 
rance of  it.  Me  obtained  an  oitier  which  he 
could  only  have  obtained  upon  the  theory  that 
the  judgment  was  valid — bis  statement  that  it 
was  in  force  was  equivalent  to  a  waiver  of 
service  a  consent  that  the  judgment  should  be 
treated  as  binding  for  the  purposes  of  the 
motion,  and  he  is  now  estopped  to  take  a  dif- 
ferent position. 

There  is  another  circumstance,  however, 
which  shows  that  Davis  did  not  ac(  under  a 
bona  fide  mistake  of  law,  and  that  he  never  in- 
tended to  recognize  the  judgment  as  valid  anv 
*lonfi;er  than  it  was  for  his  interest  to  do[692 
so;  since,  immediately  after  his  discharge  was 
obtained,  he  made  application  to  the  state  court 
in  which  the  judgment  had  been  rendered,  for 
an  order  to  vacate  it  upon  the  ground  that  the 
judgment  was  void  by  reason  of  the  service  of 
summons  by  publication,  as  well  as  that  it  had 
been  barred  by  the  discharge  in  bankruptcy. 
The  court  granted  his  motion  to  vacate  his 
judj^ment  upon  the  latter  ground,  though  this 
order  was  reversed  on  appeal  to  the  supreme 
court. 

Our  conclusion  is  that,  as  matter  of  law, 
appellant  is  now  estopped  to  claim  that  the 
judgment  of  the  California  court  was  void  for 
want  of  jurisdiction. 

The  decree  qf  Vie  court  hdow  is,  thcrtfore, 
affirfned. 


THE  CITIZENS'  SAVINGS  &  LOAN  AS- 
SOCIATION, Piff.  in  Err., 

COUNTY  OP  PERRY. 

(See  8.  0.  Reporter's  ed.  682-718.) 

Recital  in  municipal  bonds — eomj^ianre  iHth 
condition  precedent — bonds  duly  issued, 

h  The  mere  tact  that  municipal  bonds  were  is- 
sued, without  any  recital  of  the  circumstonoei 

NoTB.— 3funfo(pat  honds^pouferto  ittme:  eleeHons 
to  authorize;  righU  of  bona  fids  holders;  conditions 
of  issue. 

The  acts  of  a  eaottary  board  in  sifrninir  bonds 
cannot  be  inquired  into  upon  a  prooeedinir  to  test 
the  validity  of  such  bonds  and  of  a  tax  for  their 
payment,  on  the  ground  that  they  prematurely 
met  and  organized,  since  the  prematurity  of  their 
organlzatioo  does  not  affect  their  eiiffibility  or 
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brioglnir  them  wltbln  tbe  power  gniDted.  is  not 
In  Itself  coDclusive  proof  in  favor  of  •  bona  fide 
bolder,  that  the  ciroumstanoes  existed  which  au- 
thorized them  to  be  issued. 

IL  Where  tbe  recitals  in  county  bonds  issued  to  a 
railroad  companj,  do  not  import  either  expressly 
or  by  necessary  implication,  a  compliance  with 
the  condition  precedent  imposed  by  the  popular 
yote  for  their  issue,  the  county  may.  in  an  action 
on  the  bonds,  show  that  that  condition  was  not 
performed  when  the  bonds  were  issued  by  order 
of  the  county  court,  and  had  never  been  per- 
formed and  therefore  that  the  bonds  were  in- 
in  valid. 

Il  Where  the  sufficiency  of  the  vote  to  issue  county 
bonds  to  a  railroad  is  certified  and  the  bonds  or- 
dered to  be  issued  by  the  county  court,  author- 
ized so  to  do.  and  the  bonds  are  duly  issued,  and 
their  registry  duly  certified  by  the  auditor  to  be 
tn  pursuance  of  tbe  statute,  and  the  records  of 
the  county  court  show  that  all  the  conditions  for 
the  issuance  of  the  bonds  have  been  complied 
with,  and  the  county  has  paid  interest  on  the 
bonds  for  seventeen  years,  it  cannot  avoid  the 
payment  of  the  coupons  of  said  bonds  to  a  bona 
fide  holder  thereof. 

[No.  66.] 

Argued  and  Submitted  March  t9,  1894,    De- 
cided March  4th,  1896. 

IN  ERROR  to  the  Circuit  Court  of  the  Uni- 
ted States  for  the  Southern  District  of  Tlli- 
Dois,  to  review  a  judgmeot  of  that  court  in 
favor  of  fhe  defendant^  the  County  of  Perry, 
in  an  action  brought  by  the  Citizens'  Savings 


&  Loan  Association,  plaintiff,  to  reooyer  the 
amount  of  certain  conpons  taken  from  boadi 
issued  by  said  county,  and  payable  some  of 
them  to  tbe  BelleviUe  &  Southern  Dlisoia 
Railroad  Company,  or  bearer,  and  otben  of 
them  to  tbe  Chester  &  Tamaroa  Coal  ft  Bait- 
road  Company  or  bearer.  Reverted,  and  eatiet 
remonded  far  a  judgment  upon  thefaetefnmi 
in  conformity  with  the  opinion, 

Tbe  facts  are  stated  in  the  opinioo. 

Mr.  &eo.  A.  Sanders  and  WiOiam  B, 
Sanders  for  plaintiff  in  error. 

Mr.  ThoBUM  J*  LayauMi  for  defendant 
in  error. 

Mr,  Justice  Harlan  delivered  tbe  opinioo 
of  the  court: 

This  action  was  brought  to  recorer  the 
amount  of  certain  cou|>ons  taken  fmm  bonds 
issued  in  the  name  of  Perry  county,  Illinois, 
and  made  payable,  some  of  them,  to  tbe  Belle- 
ville &  Southern  Illinois  Railroad  Company  or 
bearer;  others,  to  the  Chester  A  Tamaroa  Coal 
&  Railroad  Company  or  bearer. 

The  bonds,  in  each  instance,  were  tened  io 
payment  of  a  subscription  in  the  name  of  that 
county  to  tbe  capital  stock  of  the  corporatkMU 
to  which  they  were  respectively  made  pay- 
able. 

Tbe  parties,  by  written  stipulation,  waived 
a  jury  and  the  case  was  tried  by  the  conrt 

It  was  found  by  tbe  court  tbat  an  election 
was  held  in  tbe  county  of  Perry  on  tbe  8d  day 


riflrht  to  act  as  a  board  when  thereafter  commis- 
sioned. Woodward  v.  Fruitvale  Sanitary  Dist.  99 
Cal.654. 

Bedtals  in  municipal  bonds  cannot  be  relied 
upon  as  an  estoppeL.  where  the  facts  recited  are 
matters  of  public  record  and  open  to  the  inspection 
of  everyone  disposed  to  make  inquiries.  Ooffln  v. 
Kearney  County  Gomrs.  87  Fed.  Rep.  137. 

A  city  in  Indiana  cannot  issue  and  sell  its  bonds 
to  raise  money  by  way  of  loans  unless  expressly 
authorized  so  to  do;  and  any  doubt  as  to  its  power 
in  that  regard  must  be  resolved  aiminst  the  exist- 
ence  of  the  power.  Coffin  v.  Indianapolis,  50  Fed. 
Bep.  SSL 

A  city  cannot  use  its  alimony,  made  up  of  its 
general  revenue  tax  and  occupation  tax.  as  a  basis 
for  croatinir  a  debt  for  permanent  improvements. 
Issuing  therefor  time-running  bonds,  under  Tex. 
Const,  art  8,  tfi.   Millsaps  v.  Terrell,  00  Fed.  Bep. 

196. 

The  par  value  of  bonds  only,  and  not  the  interest 
that  may  subsequently  grow  due  thereon,  is  to  be 
considered  in  determining  the  indebtedness  allowed 
by  Minn.  Gen.  Laws  1877,  chap.  106.  as  amended  by 
Minn.  Gen.  Laws  1878,  chaps.  45, 40,  authorizing  the 
issuance  of  bonds  by  a  town  upon  certain  condi- 
tions, to  an  amount  not  exceeding  6  per  cent  of  the 
assessed  value.    Finlayson  v.  Yaughn,  54  Minn.  SSL 

The  legislative  department  of  a  city  having  a 
freeholder's  charter  vesting  in  a  board  of  educa- 
tion tbe  authority  to  build  school  houses,  but  pro- 
hibiting its  Incurring  any  indebtedness  beyond  the 
annual  income  for  scl^ool  purposes,  may  issue  bonds 
of  the  city  for  the  construction  of  school  houses 
after  they  have  been  properly  voted  by  two  thirds 
of  the  electors,  under  Cal.  Stat.  1880,  p.  8M.  Wet- 
more  V.  Oakland,  99  CaL  146. 

Cal.  Pol.  Code,  81  1880-1887,  providing  for  the  is- 
suance, by  the  supervisors  of  a  oounty,  of  school- 
district  bonds  to  pay  for  building  school  houses  in 
the  district,  does  not  prevent  a  municipal  corpora- 
tion from  issuing  its  own  bonds  for  that  purpose 
under  CkL  Stat  1889,  p.  899,  although  by  OaL  PoL 
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Code,  8 1578,  it  Is  itself  made  asohool  diatrtoL 
more  v.  Oakland,  tupra. 

The  power  possessed  by  other  ooontiei  to 
bonds  is  withheld  from  new  counties  for  tbe  period 
of  one  year  by  Kan.  Gen.  Stat.  1880,  p.  SK,  8 120.  de- 
claring that  from  and  after  the  qualtflcatiot)  of 
oounty  officers  the  county  shall  be  deemed  to  Im 
iuiy  organized,  provided  that  no  bonds  except  for 
school  houses  shall  be  voted  for  and  tosued  witkla 
one  year.  Ooffln  v.  Kearney  Oounty  Oomrt.  17 IW. 
Kep.  187. 

The  issuance  of  bonds  to  defray  tbe  eurreot  ex- 
penses of  a  oounty  Is  not  authorised  by  Ho«. 
(Mich.)  Stat  8  483,  subd.  7. 

Empowering  l>oard8  of  supervtsors  to  borrow  or 
raise  by  tax  any  sums  necesMry  for  any  of  tbe  par< 
poses  mentioned  in  tbe  Act,  but  llmltnur  tte 
amount  for  public  buildings,  high  ways.  Or  brMgei 
unless  authonied  by  tbe  vote  of  tbe  electort. 
Dickinson  County  Suprs.  v.  Warren,  98  Mtob.  144. 

The  question  of  issuing  munici|ial  bonds  may  b* 
submitted  to  the  electors  by  resolution  tufteadof  a 
formal  ordinance.  In  tbe  absence  of  any  expfm 
charter  provision  requiring  the  latter.  UaaT. 
Guaranty  8av.  Bank,  00  Fed.  Rep.m. 

The  result  of  a  fair  election  to  autboHae  a  dkr 
to  give  bonds,  in  which  there  was  a  subetaadal 
compliance  with  the  law,  will  not  l>e  defeated  aad 
issue  of  the  bonds  enjoined,  beoauce  of  a  fafhm  ti 
comply  strictly  with  a  provision  requtrtag  tk* 
election  notice  to  be  published  and  pcwted  tklrtr 
days  preceding  the  election,  in  not  pu'bhshlng  tk« 
notice  on  the  day  before  the  eleotioo.  and  la  po«> 
ing  the  notices  only  twenty-aiz  days  beCbi%  89* 
mour  V.  Tacoma,  6  Wash.  427. 

Registration  is  not  a  part  of  tbe  qnalUcaaoaaof 
a  voter  at  an  election  to  determine  as  to  the  Ihm 
of  bonds  under  Wasb.  Act,  March  a,  18HL  Gtans 
V.  Seattle,  8  Wash.  248. 

Tbe  use  of  bollotain  an  election  onderlC.Claw 
1887.  cbap.  87,  to  determine  whether  crnot  a  tovi 
shall  subscribe  for  the  capital  stock  of  a  de8tffBaie4 
railroad  company,  reading  **For  snbaertvCioo**  bi4 
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6941of  Jolj,  1860.  upon  the  'question  of  sub- 
scriptioD  to  the  capital  stock  of  the  Belleville  & 
Soutbero  Dlinois  Kailroad  Company,  to  be  paid 
bj  the  bonds  of  that  county;  that  the  notices 
for  the  election  contained  a  clause  providing, 
uDOoi;  other  things,  that  "no  bonds  should  he 
issoed  or  stock  subscribed  vntil  the  railroad 
eempanf  akould  locate  their  madnne  shops  at 
Duq^oin,"  and  that  the  shops,  costing  about 
$150,000,  were  located  at  East  St.  Louis  and 
Dot  at  Duquoin. 

Id  respect  of  the  bonds  issued  to  the  Chester 
t  Tamaroa  Railroad  Company  it  was  found 
tbat  the  proposition  for  a  subscription  by  the 
county  to  the  capital  stock  of  that  corporation, 
apoD  which  the  people  voted  February  19th, 
1870.  "did  not  receive  a  majority  of  the  quali- 
fied wters  of  the  county,  986  votes  only  being 
cast  in  favor  of  it,  while  at  the  last  preceding 
general  election  held  In  November,  1869,  there 
were  2024  votes  thrown;"  in  other  words,  that 
the  proposition  failed,  by  27  votes,  to  receive  a 
BMiority  of  the  qualified  voters  of  th^  county. 

Tlie  conclusion  of  law  as  to  each  class  of 
hondB  was  that,  by  reason  of  the  facts  so 
found,  they  were  void  for  want  of  power  to 
iiRie  them. 

First.  Tlie  hands  issued  to  the  BeUeviOe  d 
SffMtkern  Railroad  Company. 

The  Belleville  &  Southern  Illinois  Railroad 
Company  was  incorporated  by  act  of  the  gen- 
eral assembly  of  Illinois,  approved  February 


14th,  1857.  with  authority  to  locate,  construct, 
and  operate  a  railroad  from  the  citv  of  BeIIo> 
ville  in  St.  Clair  county  southwardly  by  way 
of  the  Yillage  of  Pinckney  ville  to  some  eligible 
point  on  the  Illinois  Central  Railroad  in  Perry 
county.  By  the  ninth  section  of  its  charter 
the  directors  of  the  company  were  "authorized 
and  empowered  to  take  and  receive  subscrip- 
tions to  their  said  capital  stock  on  such  terms 
and  in  such  amounts  as  they  may  deem  for  the 
interest  of  said  company,  and  as  they  may  pre- 
scribe by  their  bylaws  and  regulations,  from 
any  other  railroad  company  or  corporation, 
and  from  any  county,  city,  town  or  village; 
and  any  such  subscriptions  shall  be  valid  and 
binding  upon  any  railroad  company,  corpora- 
tion, county,  ♦city,  town,  or  village  mak-[695 
log  the  same:  Provided,  Said  subscriptions  shall 
be  made  in  every  respect  subject  to  the  provis- 
ions and  restrictions  of  an  act  supplemental  to 
an  act  entitled  *An  act  to  provide  for  a  gen- 
eral system  of  railroad  incorporations,'  ap- 
proved November  6,  1849.**  It  was  provided 
that  the  road  should  be  completed  within  eight 
years  from  the  passage  of  the  act. 

The  act  of  1849,  here  referred  to,  gave  cities 
and  counties  authority  to  purchase  or  subscribe 
for  shares  of  the  capital  stock  of  any  railroad 
company  then  organized  or  incorporated,  or 
which  might  be  thereafter  organized  or  in- 
corporated, in  any  sum  not  exceeding  one  hun- 
dred thousand  dollars  for  each  city  or  county 


'*A«ain8t8ubecriptloD,**  instead  of  "*  SubscriptioD* 
tnd  **No  subsoriptjon,**  as  provided  by  the  Act,  is 
not  a  fatal  defect    Claybrook  t.  Booklngbam 
Ooontr  Comrs.  114  N.  C  458. 

A  Tillage  18  not  liable  upon  bonds  issued  urder  a 
•tatate  muthoriziog  their  execution  to  secure  the 
paTment  of  borrowed  money  to  be  appropriated  to 
rappj  jlDg  the  village  with  watpr,  where  they  have 
been  stolen  and  applied  to  other  uses.  Germania 
StT.  Bank  v.  Suspension  Bridge,  73  Hun,  600. 

Bonds  issued  by  a  city  to  replace  moneys  paid  to 
extinguish  outstanding  bonds  cannot  be  sustained 
under  a  charter  providing  that  loans  may  be  made 
only  for  the  purpose  of  procuring  money  to  be 
used  in  the  legitimate  exercise  of  the  corporate 
powers  of  tlie  city,  and  the  payment  of  Jegitimate 
corporate  debts.  Coffin  v.  Indianapolis,  60  Eed. 
Bep.2ZL 

Oertillcates  of  Indetitednees  issued  by  the  tx)ard 
of  school  directors  of  the  city  of  New  Orleans  for 
aalaries  of  school  teachers  are  not  a  debt  of  the  city 
for  which  bonds  are  authorized  to  be  issued  under 
La.  Acts  1800,  No.  110,  and  1884,  No.  87.  United 
States  V.  New  Orleans  Board  of  Liquidation,  60 
Fed.Bep.887. 

Municipal  bonds  which  were  lawful  when  voted 
will  not  be  invmlidated  by  the  subnequent  illegal 
ifltiOD  of  the  ettj  In  creatfaig  an  indebtedness  which 
with  the  bonds,  exceeds  the  amount  allowed  by  its 
charter.   McBryde  v.  Montesano,  7  Wash.  08. 

A  sale  of  county  bonds  at  their  face  value  and 
the  payment  of  a  large  commission  to  the  pur- 
chaser, although  nominally  a  sale  at  par,  is  not 
mcfa  in  fact,  and  is  illegal  under  a  statute  prescrit>- 
ing  that  county  bonds  may  not  sold  at  less  than 
their  par  value.    H  unt  v.  Fawcett,  8  Wash.  808. 

The  holders  of  bonds  Issued  by  a  county  In  ex- 
cess of  its  authority  cannot,  by  an  offer  to  sur- 
Tvoder  and  cancel  so  much  of  such  bonds  as  exceed 
the  limit  authorteed,  have  relief,  in  a  oourt  of 
equity,  decreeing  the  residue  of  such  bonds  valid, 
and  enforcing  the  payment  thereof  against  the 
county,  where  the  county  received  no  part  of  the 


proceeds  of  the  bonds,  but  they  were  issued  as  a 
donation  to  a  railroad  company.  Hedges  v.  Dixon 
Ck)unty,  150  C.  8. 182. 87  L.  ed.  lOU. 

Under  the  laws  of  Michigan  the  legislature  cannot 
lawfully  authorize  the  submission  to  the  electors 
of  a  municipality  of  a  proposition  to  iraue  its  bonds 
in  aid  of  a  railroad.  Bisley  v.  Howell,  57  Fed.  Hep. 
644. 

The  submiSBion  to  the  electors  of  a  village  of  a 
proposition  to  issue  its  bonds  in  aid  of  a  railroad  is 
not  sanctioned  by  an  act  empowering  the  village 
to* issue  bonds  in  aid  of  public  improvements  in  the 
village.    Rlsley  v.  Howell,  supra. 

Purchasers  of  bonds  issued  by  newly  organized 
oounties  are  chargeable  with  notice  of  its  lack  of 
power  to  issue  t)onds  under  the  Kansas  statute 
prohibitiog  such  issue  within  one  year  of  organiza- 
tion, and  cannot  rely  upon  recitals  of  the  bonds  as 
to  the  age  of  the  county.  Ck)ffln  v.  Kearney  Goun  ty 
Oomrs.  57  Fed.  Rep.  187. 

One  who  acquires  bonds  before  maturity  as  a 
mere  matter  of  convenience,  to  avoid  multiplicity 
of  suits,  and  not  in  due  courne  of  business  for  a 
valuable  consideration,  is  not  entitled  to  protec- 
tion as  a  bona  fide  holder.  Elwell  v.  Tatum,  6  Tex. 
Oiv.  App.  807. 

Covenants  contained  in  the  bonds  issued  by  a 
railroad  corporation,  and  in  the  mortgage  secur- 
ing the  same  expressed  to  be  for  the  benefit  of 
bondholders,  and  providing  for  devoting  the  pro- 
ceeds of  the  bonds  to  purposes  which  would  in- 
crease the  mortgage  security,  cannot  he  waived  by 
a  secret  unwritten  agreement  of  prior  holders,  so 
as  to  affect  subsequently  bona  fide  purchasers  of 
the  bonds  k>efore  maturity.  Belden  v.  Burke,  79 
Hun,  5L 

A  purchaser  of  village  bonds  expressly  referring 
to  an  ordinance  as  one  of  the  sources  of  authority 
for  their  issue  is  chargeable  with  notice  that  they 
are  issued  for  the  purpose  specified  in  such  ordin- 
ance, and  of  the  invalidity  of  the  bonds  where  such 
purpose  la  unlawful.  Bisley  v.  Howell,  67  Fed, 
Bep.644. 
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— tbe  srock  so  subscribed  for  or  purcbased  to 
be  under  tbe  control  of  the  coantv  court  of  the 
county  or  the  common  council  of  the  city 
making  the  subscription  or  purchase  in  all  re- 
spects as  stock  owned  by  individuals.  §  1. 
Authority  was  given  to  pay  for  such  stock  by 
borrowing  money  or  issumg  bonds.  §2.  Rail- 
road companies  then  or  thereafter  organized 
or  incorporated,  under  tbe  laws  of  the  state, 
were  authorized  to  receive  at  par  the  bonds  of 
any  county  or  city  becoming  subscribers  to 
their  capital  stock.  1  Gross,  111.  Stat.  1873, 
p.  552. 

By  that  act  it  was  further  provided: 

*%  4«  No  subscription  shall  be  made,  or  pur- 
chase or  bond  issued  by  any  county  or  city 
under  the  provisions  of  this  act,  whereby  any 
debt  shall  be  created  by  said  judges  of  the 
county  court  of  any  county,  or  by  the  common 
counol  of  any  city,  to  pay  any  such  subscrip- 
tion, unless  a  majority  of  the  qualified  voters 
of  such  countv  or  city  (taking  as  a  standard 
the  number  of  votes  thrown  at  the  last  general 
election  previous  to  tbe  vote  had  upon  the 
question  of  subscription  under  this  act  for 
county  officers)  shall  vote  for  tbe  same;  .  .  . 
and  if  a  majority  of  the  voters  of  said  countv 
or  city,  assuming  the  standard  aforesaid,  shall 
be  in  favor  of  the  same,  such  authorized  sub- 
scription or  purchase,  or  any  part  thereof, 
shaU  be  then  made  by  said  judges  or  common 
council.  In  case  any  election  had  under  this 
69B]act  is  held  upon  a  day  of  a  ^general 
election,  then  the  number  of  votes  thrown  at 
such  general  election  for  county  officers  shall 
be  the  standard  of  the  number  of  qualified 
voters  as  aforesaid.  .  ."  1  Gross,  ill. 
Stat  1878,  p.  552. 

These  bonds  were  dated  January  1st,  1871, 
and  made  payable  twenty  years  afier  date  to 
the  railroad  company  or  bearer,  with  interest 
ot  seven  per  cent  per  annum.  Each  bond, 
signed  by  the  county  judge  and  the  county 
clerk,  and  attested  by  the  countv  seal,  con- 
tained the  following  recitals:  '^'this  bond  is 
one  of  a  series  of  one  hundred  of  like  tenor 
and  date,  issued  under  the  authority,  and  in 
accordance  with  the  requirements  of  an  act  of 
the  legislature  of  tbe  state  of  Dlinois.  entitled 
'An  act  to  incorporate  tbe  Belleville  & 
Southern  Illinois  Railroad,'  approved  Febru- 
ary 14, 1857,  and  is  redeemable  at  the  pleas- 
ure of  said  county  at  any  time  after  the  first 
day  of  January  A.  D.  1876."  Each  coupon, 
signed  by  the  same  officers,  was  in  this  form: 
**The  county  of  Perry,  state  of  Illinois,  will 
pay  to  the  bearer  seventy  dollars  on  the  first 
Monday  of  January,  1889,  being  the  interest 
on  bond  No.  —  issued  to  the  Belleville  A 
Southern  Illinois  Railroad  Company. 

On  the  day  the  bonds  were  directed  by  the 
county  court  to  be  issued,  namely  December 
5tb,  1870,  the  following  communication  and 
certificate  under  the  county  seal,  and  verified 
by  the  oath  of  the  county  judge,  was  sent  to 
the  Auditor  of  Public  Accounts  of  Illinois: 

"Sir:  I  herewith  transmit  to  you  for  regis- 
tration in  your  office  under  the  provisions  of 
the  act  entitled  'An  act  to  fund  and  provide  for 
paying  tbe  railroad  debts  of  counties,  towns.bips, 
cities,  and  towns,  in  force  April  16th  I860,'  the 
following  bonds,  being  one  hundred  in  number, 
dated  January  Ist,  1871,  amounting  to  ($100,- 
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000)  one  hundred  thousand  dollars,  payable  o» 
the  first  day  of  January,  1891.  and  bearing  in- 
terest at  the  rate  of  seven  per  centum  per  an- 
num—payable annually.  These  bonds  are  is- 
sued by  tbe  county  court  of  tbe  county  of 
Perry  and  state  of  Illinois  to  tbe  Belleville  A 
Southern  Illinois  Railroad  Company,  under 
and  by  authority  of  tbe  provisions  of  an  ad 
entitled  'An  act  to  incorporate  the  Belleville  4^ 
Southern  Dlinois  Railroad,' approved  February 
14, 1857;  and  I,  as  judge  of  the  county  court 
of  said  county,  do  hereby  'certify  that  [<S07 
all  the  preliminary  conditions  in  the  act  io  force 
April  16,  1860,  required  to  be  done  to  author- 
ize the  registration  of  these  bonds  and  entitle 
tbem  to'the  benefits  of  the  said  act  last  referred 
to,  have  been  fully  complied  with  to  the  bett 
of  my  knowledge  and  belief." 

Upon  each  lx>nd  was  indorsed  a  certificate 
by  the  auditor  of  public  accounts  of  the  state 
or  Illinois,  under  his  seal  of  office,  **that  tbe 
within  bond  has  been  registered  in  this  oflkat 
this  day,  pursuant  to  the  provisions  of  an  act 
entitled  'An  act  to  fund  and  provide  for  pay* 
inc  the  railroad  debts  of  counties,  townships, 
cities,  and  towns,'  in  force  April  16th,  1860." 

Although  these  bonds  did  not  upon  their 
face  expressly  refer  to  the  railroad  act  of  1849, 
the  recital  in  them  that  they  were  issued  under 
tbe  authority  of  and  in  accordance  with  the  act 
of  1857  incorporating  the  railroad  company 
imports  a  compliance  with  tbe  provisions  of 
the  former  act;  for  the  act  of  1857  dedares 
that  the  subscriptions  authorized  by  it  aboold 
be  made  in  every  respect  subject  to  the  pco- 
visions  and  restrictions  of  the  act  of  1849.    If, 
therefore,  the  case  depended  alone  on  tbe  acts 
of  1857  and  1849,  in  connection  with  the  n- 
citals  in  the  .bonds,  the  conclusion  would  be 
that  the  county  of  Perry  rightfully  subscribed 
to  the  stock  of  tbe  Belleville  &  ^utbem  Illi- 
nois Railroad  Company  to  the  extent  of  one 
hundred  thousand  dollars  (for  which  amouot 
the  subscription  was  made  and  the  bonds  is- 
sued) and  that  the  countv  was  estopped,  bj 
the  representitions  made  in  the  recitals  of  tbe 
bonds,  as  between  it  and    tx>na  fide  bol4ffS 
thereof,  from  relying  upon  any  irregularities 
in  the  exercise  of*  its  power  to  subscribe  ibil 
did  not  involve  the  substance  of  the  power 
itself. 

But  we  are  not  at  liberty  to  look  alooe  ts 
the  acts  of  1857  and  1849,  and  the  recitals  is 
the  bonds.  Although  the  election  relating  to 
the  subscription  of  the  stock  was  held  July  Sd 
1869,  tbe  county  court  did  not  make  its  ord«f 
for  the  issue  of  bonds  until  after  the  sectioo 
of  the  constitution  of  Illinois  of  1870,  forbid- 
ding municipal  subscriptions  to  the  stock  of 
railroad  corporations,  went  into  operstiOQ, 
which,  as  held  io  S7iaU  v.  Bowman,  6S  HI  S21« 
Louiivilfev,  *I\>rUmouth  Sat.  Aiai,104[698 
U.  S.  469  [26:  775].  and  Coreord  v.  Bobt'>$fK 
121  U.  8.  165. 169  [80:885.  887J.  wasootbeM 
day  of  Julv,  1870.  That  provision  was  io  tbcw 
words:  "No  county,  city,  township,  or  other 
municipality  shall  ever  become  subscriber  to  tbi 

capital  stock  of  any  railroad  or  private  corpori' 
tion,  or  make  donation  to  or  loan  its  credit  is 
aid  of  such  corporation:  Prondrd,  h^mtrer. 
That  the  adoption  of  this  article  shall  not  l« 
construed  as  affecting  the  right  of  aoT  neb 
municipality  to  make  subscriptioos  vA«rr  fAi 

15C  r.  s. 


lOi 


dnzKNa*  Sayings  &  Loan  Absociation  y.  Pbrbt  Countt. 


698-701 


MM  kate  hem  muthoriud.  under  exitting  laiM, 
)fj  t  TOte  of  the  people  ox  such  municipalities 
prior  to  SQch  adoption."  Touching  ibis  con- 
lUtotional  provision,  we  have  heretofore  held 
tbtt.  dnce  J11I7  2d,  1870,  "no  municipal  cor- 
poration of  nimois  has  possessed  authority  to 
fobicHbe  to  the  stock  of  a  railroad  or  private 
corporation,  or  to  make  donations  or  to  loan 
its  credii  to  them,  except  that  a  subscription  or 
donation,  lawfully  voted  by  the  people  before 
tite  adoption  of  that  section,  could  be  com- 
pleted upon  the  terms  and  conditions  approved 
Sf  tbe  electors.  There  is  no  saving  of  the 
l^t  of  such  corporation  to  loan  their  credit 
to  railroad  corporations,  where  such  loan  of 
credit  was  not  embraced  in  a  vote  previously 
ttkeo  under  eiisting  laws,  and  which  was  fa- 
vorable to  a  aubscrfption  of  stock  or  a  dona- 
tion." '*The  constitution  took  away  all  power 
to  impose  upon  tbe  township  any  creater  bur- 
dens than  the  people  had  by  vote  lawfully  as- 
sumed under  existing  statutes."  "They 
[purchasers  of  tbe  township  bonds]  were 
£oand  to  know  that  tbe  power  of  tbe  town- 
ship, after  July  2d,  1870.  was  restricted  by  the 
constitution  to  a  completion  of  such  subscrip- 
tion or  donation  as  had  been  lawfully  voted 
before  that  date;  if  not  upon  tbe  precise  terms 
and  conditions  atteched  thereto  bv  tbe  vote  of 
the  peofide,  upon  such  terms  as  did  not  increase 
the  burden."  Concord  v.  Bobinton,  121  U.  8. 
les.  169  [30: 895,  887]. 

At  the  time— May  2dlh,  1869— the  county 
court  ordered  an  election  to  ascertain  tbe  pop- 
ular will  as  to  tbe  proposed  subscription  to  be 
paid  by  bonds  of  the  county,  the  act  of  April 
l«th,  I869.entit]ed  "An  act  to  fund  and  provide 
for  paying  the  railroad  debts  of  counties, 
699]  townships,  cities,  and  *towns,"  was  in 
full  force.  That  act  was  referred  to  in  the  in- 
dorsement made  on  each  bond  by  the  auditor 
of  state,  as  well  as  in  the  official  communica- 
tion of  the  county  judge  of  Perry  county 
transmitting  them  for  registration.  It  ap- 
I^ied  to  every  county,  township,  incorporated 
city  or  town  that  had  created  a  debt  in  aid  of 
tbe  construction  of  railways  that  were  to  be 
completed  within  ten  years  after  its  passage, 
ss  well  as  those  which  should  create  a  debt  of 
tbe  character  named  under  any  law  of  tbe 
state.  It  contained  the  following,  among  other 
provisions: 

"$  7.  And  ft  shall  not  be  lawful  to  register 
sny  bonds  under  tbe  provisions  of  this  act,  or 
to  receive  any  of  tbe  bcnefite  or  advantages  to 
be  derived  from  this  act,  until  after  tbe  rail- 
road in  aid  of  tbe  construction  of  which  the 
debt  was  incurred  shall  have  been  completed 
near  to  or  in  such  county,  township,  dty  or 
town,  and  cars  shall  have  run  thereon;  and 
none  of  the  benefits,  advantages,  or  provisions 
<d  this  act  shall  apply  to  any  debt  unless  the 
subscription  or  donation  creating  such  debt 
was  first  submitted  to  an  election  of  tbe  legal 
voters  of  said  county,  township,  city  or  town, 
under  the  provision  of  the  laws  of  this  state, 
tod  a  majority  of  the  legal  voters  living  in 
Slid  eoun^,  township,  city,  or  town  were  in 
favor  of  such  aid,  subscription,  or  donation; 
sod  any  county,  township,  city,  or  town  shall 
btve  toe  right,  upon  making  any  subscription 
or  donstion  to  anv  railroad  company,  to  pre- 
scribe the  conditions  upon  which  bonds,  sub- 
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scripiions  or  donations  shall  be  made,  and  such 
bonds,  subscriptions  or  donations  ^U  not  be 
valid  and  binding  untUeueh  condition*  precedent 
ehall  haoe  been  complied  with.  And  tbe  pre- 
siding judge  of  the  county  court,  or  tbe  super- 
visor of  the  township,  or  chief  executive  of  tbe 
city  or  town,  that  shall  have  issued  bonds  to 
any  railway  or  railways,  immediatelv  upon 
tbe  completion  of  the  same  near  to,  into,  or 
through  such  county,  township,  city,  or  town 
as  may  have  been  agreed  upon,  and  tbe  cars 
running  thereon,  shall  certify  under  oath  that 
all  the  preliminary  conditions  in  this  act  re- 
quired to  be  done,  to  authorize  the  registration 
of  such  bonds  and  to  entitle  them  to  tbe  benefits 
of  this  act,  have  been  complied  *with,  [TOO 
and  shall  transmit  tbe  same  to  the  state  auditor, 
with  a  statement  of  tire  date,  amount,  num- 
ber, maturity,  and  rate  of  interest  of  such 
bonds,  and  10  what  company  and  under  what 
law  issued;  and  thereupon  the  said  boodsshall 
be  subject  to  registration  bv  Uie  state  auditor, 
as  hereinbefore  provided.  Pub.  Laws  HL 
1889,  pp.  817,  819. 

Now  it  is  found  as  a  fact  that  tbe  people 
voted  for  tbe  subscription  on  the  condition, 
specified  in  tbe  election  notices,  that  no  sub- 
scriptions should  be  made  or  bonds  issued  un- 
til tbe  company's  machine  shops  were  located 
at  Duquoin.  The  act  of  1869  not  only  au- 
thorized tbe  electors  to  prescribe  such  a  condi- 
tion, but  declared  that  no  bonds,  subscriptions, 
or  donations,  that  were  voted  on  prescribed 
conditions,  shall  have  been  "valid  and  bind- 
ing until  such  conditions  precedent  should  have 
been  complied  with."  That  the  location  of 
the  company's  machine  shops  at  Duquoin  was 
a  condition  precedent  to  tbe  making  of  a  sub- 
scription or  the  issuing  of  bonds  in  pajrment 
thereof  is  placed  beyond  question  not  only 
by  tbe  special  finding  of  facts  but  by  tbe 
orders  of  the  county  court  which  were  made 
part  of  the  record  for  the  purpose  of  present- 
ioe  the  exceptions  taken  to  those  orders  at 
evidence  in  the  case. 

The  order  of  tbe  county  court,  made  May 
24tb,  1869.  submitting  to  popular  vote,  at  an 
elecdon  to  be  held  Jmy  8d,  1869,  tbe  question 
of  subscription,  provided: 

'*  And  be  it  further  ordered,  that  no  bonds 
be  issued  or  stock  be  subscribed  by  said  court 
to  tbe  Belleville  &  Southern  Illinois  Railroad 
Company,  unless  twelve  hundred  and  thirty 
legal  voters  of  said  county  shall  have  voted  in 
favor  of  the  same  at  said  election:  nor  until 
said  company  shall  have  built  said  road,  and 
put  the  same  in  operation  from  Belleville  to 
Duquoin,  through  the  town  of  Pinckoey  ville, 
with  depot  and  depot  buildings  at  said  town, 
nor  unless  said  road  shall  be  in  operation  from 
Belleville  to  Duquoin  on  or  before  the  first 
day  of  January  A.  D.  1871,  and  ihaU  locate 
their  madtine  ehope  at  Duquoin,  And  be  it 
further  ordered  that  said  bonds  shall  be  in  tbe 
sums  of  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars,  pavableat  any  time 
within  twenty  years  from  their  date,  at  tbe  op- 
tion of  the  said  county  *oourt,  bearing  [701 
interest  at  the  rate  of  7  per  cent  per  annum,  and 
issued  under  the  provisions  of  the  act  of  the 
legislature  of  Illinois  of  November  6,  1849. 
and  act  ef  April  16  A.  D.  1869.  entiUed 
.  'An  act  to  fund  and  provide  for  the  paying  of 
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the   railroad   debts   of   couoties,  townships, 
cities,  and  towns.' " 

Looking  then  at  the  act  of  April  16th,  1800, 
and  the  constitution  of  Illinois,  there  is  no 
escape  from  the  conclusion  that  the  condition 
precedent,  imposed  bv  popular  vote,  that  no 
bonds  should  be  issued  until  or  unless  the  com- 
pany located  its  machine  shops  at  Duquoin, 
was  in  full  force  when  the  election  was  oraered 
and  held,  as  well  as  when  the  constitutional 
limitation  upon  municipal  subscriptions  was 
prescribed;  and  that  botii  the  county  court  by 
its  order  of  December  5th,  1870,  directing  the 
issue  and  delivery  of  the  bonds,  and  the  conntv 
officers,  who  executed  them,  violated  their 
duty  as  prescribed  by  the  statute. 

But,  it  is  argued,  that  the  bonds  having  been 
executed  and  issued  by  those  whose  duty  it 
was  to  execute  and  issue  them  whenever  that 
could  be  rightfully  done,  the  county  is  es- 
topped to  plead  their  invalidity  as  between  it 
and  a  bona  fide  purchaser  for  value.  This 
argument  would  have  force,  if  the  material 
circumstances  bringing  the  bonds  within  the 
authority  given  by  law  were  recited  in  them. 
In  such  a  case,  according  to  the  settled  doc- 
trines of  this  court,  the  county  would  be  es- 
topped to  deny  the  truth  of  the  recital  as  against 
bona  fide  holders  for  value.  But  this  court, 
in  Budutnan  v.  Litehfield,  103  U.  8.  278,  292 
[26:  188, 141],  upon  full  consideration,  held 
that  the  mere  fact  that  the  bonds  toere  issued, 
without  any  recital  of  the  circumstances  bring- 
ing them  within  the  power  granted,  was  not 
in  itself  conclusive  proof  in  favor  of  a  bona 
fide  holder,  that  the  circumstances  existed 
which  authorized  them  to  be  issued. 

In  the  bonds  here  in  question  there  are  no 
recitals  precluding  inquuy  as  to  the  perform- 
ance of  the  conditions  upon  which  the  people, 
after  the  passage  of  the  act  of  April  16th,  1869, 
voted  in  favor  of  a  subscription  to  be  paid  by 
bonds  of  the  county.  Those  recitals  only  im- 
ply that  the  bonds  were  issued  under  the  author- 
m  and  in  accordance  with  the  acts  of  1857 
7021*and  1849.  Those  who  took  them  must 
be  held  to  have  known  that  the  constitution 
of  1870  withdrew  from  municipal  corporations 
authority  to  subscribe  to  the  stock  of,  or  to 
lend  their  credit  to,  railroad  corporations,  ex- 
cept for  the  purpose  of  completing  subscrip- 
tions authoris&ed  under  previous  laws  by  a  vote 
of  the  people.  And  they  must  also  be  held  to 
have  known  that  by  the  act  of  1869  no  sub^ 
•cription  voted  on  conditions  precedent  could 
be  rightfully  made  nor  bonds  nghtf uUy  issued 
until  such  conditions  were  performed.  If, 
notwithstanding  the  express  declaration  in  the 
act  of  1869  as  the  invalidity  of  bonds  issued 
without  the  performance  of  conditions  preced- 
ent imposed  by  popular  vote,  the  county  court 
prior  to  the  constitution  of  1870,  without  the 
sanction  of  a  popular  vote,  could  have  waived 
the  condition  as  to  the  location  of  the  machine 
shops  at  Duquoin,  there  is  no  evidence  on  its 
records  or  oUierwise  that  it  did  sa  And  it  is 
clear  that  they  could  not,  after  the  second  of 
July,  1870,  materially  change  the  conditions 
imposed  by  the  electors.  It  is  equally  clear 
that  the  recitals  by  the  county  officers  in  the 
bonds  themselves  do  not  import  any  such 
change  nor  a  compliance  with  the  provisions 
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of  the  Act  of  1869  in  respect  to  the  perfc 
ance  of  the  conditions  vpted. 

The  plaintiff  in  error  is  mistaken  wbea  It 
insists  Uiat  its  position,  as  to  the  conclusive  ef- 
fect of  the  recitals  in  the  bonds,  is  sustained  by 
the  decision  in  Americam  L.  Ifu,  Oo.  r,  Bmee, 
106  U.  8.  828  [26:  1121].  The  bonds  there  in 
suit  recited  that  they  were  issued  by  virtue  of 
the  charter,  approved  April  15th,  1869,  of  the 
particular  company  to  which  they  were  deliv- 
ered, as  toeU  as  by  virtue  efthe  aetcf  April  16, 
1869.  The  court  held  that  the  latter  act  did 
not  make  it  obligatory  to  impose  oooditioos 
upon  the  issuing  of  bonds,  but  odIt  gave  ibe 
rtght  to  prescribe  conditions;  that  toe  redtalt 
fairly  imported  that  nothing  remained  lo  be 
done  in  order  to  make  the  bonds  binding  oUi- 
gations  upon  the  town  in  the  hands  of  bons  fide 
purchasers.  '  'Under  these  circumstances,"  the 
court  said,  "the  town  by  every  principle  of  Jm- 
tice,  is  estopped,  as  against  a  bona  fide  bolder, 
to  plead,  conditions,  the  existence  of  whidi 
were  withheld  from  the  public  either  to  fariK 
tate  the  negotiation  *of  the  bonds  in  tbe[703 
markets  of  the  country,  or  because  it  had  foil 
confidence  that  the  railroad  company  would 
meet  the  prescribed  conditions.  It  should  not 
now  be  heard  to  make  a  defense  incoosisteot 
with  the  recitals  upon  its  bonds,  or  upon  the 
ground  that  the  conditions  imposed,  of  which 
the  purchasers  had  no  notice,  have  not  beea 
performed." 

The  fact  that  the  bonds  in  toit  in  Ammmu 
L.  Int.  Oo.  y.Brueendidd  that  they  weieiasoed 
in  virtue  of  the  act  of  April  16th,  1869— im- 
plying thereby  that  they  were  issued  oonfonn- 
amy,ln  all  respects,  to  the  provisions  of  thst 
act — was  alluded  to  by  this  court  in  Oermm 
8av,  Bank  of  Davenport  v.  FrafMim  Cbva/jr. 
128  U.  8.  626,  542  [&:  519,  586],  where  one  of 
the  questions  was  whether  a  county  in  Bliooii* 
issuing  tK>nds  which,  upon  their  face,  made  do 
reference  whatever  to  the  act  of  April  l6Ui. 
18^,  was  estopped  to  show  that  tbey  were  ^ 
sued  in  disregard  of  certain  conditions  pceee- 
dent  imposed  by  popular  vote.  The  cooit,  r^ 
ferring  to  the  grounds  of  the  decision  in  Ameri 
ean  L.  InM.Oo.  v.  Bmee,  said:  "The view tsksa 
was  that,  as  the  town  of  Bruce  had  power,  ol- 
der the  seventh  section  of  the  act  of  Aprfl 
16th,  1869,  to  make  an  unconditional  sobseria- 
Uon.  and  to  issue  and  deliver  its  bonds  in  sd- 
vanoe  of  the  construction  of  the  road,  and  t 
the  bonds  recited  t/tat  th^  were  issued  ht  viHm 
ef  ihs  aci  ef  April  16th.  1869,  it  was  too  bit 
to  claim  that  they  had  been  issued  in  violstioa 
of  the  special  conditions.  In  the  case  now  be 
fore  us,  as  before  said,  there  is  no  reference,  is 
the  bonds,  to  the  act  of  April  16th,  1869.  sad 
no  statement  in  the  bonds  tnat  they  were  itfoed 
by  virtue  of  that  act"  And  what  was  said  to 
German  Sav,  Bank  of  Davenport  v.  F^ankUM 
County  in  relation  to  the  registration  of  ^ 
bonds  is  applicable  to  the  present  case:  '^I^ 
nitration  of  the  bonds  by  the  state  auditor 
has  nothing  to  do  with  any  of  the  terms  or  ooa- 
ditions  on  which  the  stock  was  voted  or  tab 
scribed.  Neither  the  registration  nor  the  m- 
tificate  of  registry  covers  or  certifies  so j  titf 
as  to  compliance  with  the  conditions  preccrltad 
in  the  vote  on  which  alone  the  bonds  were  to 
be  issued.    The  recital  in  the  bonds  does  not 
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coottin  aD J  reference  to  the  act  of  April  16tb, 
1860,  or  certify  any  compliance  with  the  pro- 
TirioDS  of  that  act;  and  the  certificate  of  reg- 
704]  istry  ^merely  certifies  that  the  bond  has 
been  registered  in  the  auditor's  office  pursuant 
10  the  provisions  of  the  i^ct  of  April  16th,  1869. 
The  statute  does  not  require  that  the  auditor 
ihaU  determine  or  certify  that  the  bonds  have 
been  regularly  or  leaally  issued."  In  Cairo  ▼. 
Zone,  149  U.  8.  123/ 141 142  [87: 678, 679. 680], 
tbisoonrt,  while  holding,  upon  the  authority  of 
German  8av,  Bank  of  Ikkvenpori  r,  Ftanklin 
(kmnti^  that  the  certificate  of  registry  was  not 
eooduaiTe  that  the  bonds  were  issued  in  full 
compliance  with  the  terms  and  conditions  of 
a  sabscription  of  stock,  adjudged  that  the  cer- 
tificate of  registry  in  the  office  of  the  state  au- 
ditor could  be  relied  upon  as  showing  that 
what  the  city  of  Cairo  did,  in  that  case, 
amounted  to  a  subscription  of  stock,  which  the 
Aatute  gave  it  a  right  to  make,  rather  than  to  a 
donaiioQ,  which  it  could  not  legally  make.  It 
Is  to  be  observed,  also,  that  the  bonds  there  in 
nit  recited  that  they  were  issued  pursuant  as 
well  to  an  ordinance  of  the  city  council  of 
Cairo  as  to  a  vote  of  the  citizens  of  that  city, 
and  in  accordance  with  the  laws  of  the  state. 
Tbe  recital  tliat  they  were  issued  in  accord- 
ance with  tbe  laws  of  the  state  brought  that 
case  within  the  rule  announced  in  American 
L  Jn»,  Co,  V.  Bruce,  105  U.  B.  828  [26: 1121], 
rather  than  within  that  announced  in  Oerman 
Sat.  Bank  of  Davenport  v,  Franklin  County, 

We  cannot  assume  that  the  location  of  the 
company's  machine  shops  at  Duquoin  was 
deemed  by  the  voters  to  be  a  matter  of  no  con- 
sequence. It  i&ay  well  be  that  the  election 
tamed  upon  the  question  of  the  location  of 
those  shops  in  the  county  at  a  named  place. 

It  results  from  what  has  been  said  that,  as 
the  recitals  in  the  bonds  issued  to  the  Bellevile 
&  Southern  Illinois  Railroad  Ck)mpany  neither 
expressly  nor  by  necessary  implication  im- 
ported a  compliance  with  the  condition  prece- 
aent  imposed  by  popular  vote  in  reference  to 
tbe  location  of  the  company's  shops  at  Du- 
quoin, it  was  open  to  the  county  to  show  that 
tbat  condition  was  not  performed  when  the 
bonds  were  issued  by  order  of  the  county 
court,  and  had  never  been  performed.  That 
being  shown,  the  case  is  not  brought  within 
the  reservation  or  saving  made  by  the  state 
constitution  in  favorof  su&criptions  authorized 
by  popular  vote  prior  to  July  2d,  1870.-  In  this 
705t  *view  the  judgment,  holding  the  bonds 
issued  to  the  BeUeville  &  Southern  Illinois 
Railroad  Company  to  be  invalid,  was  right. 

8eeond,  The  bonds  issued  to  (he  Chester  ^ 
Tomaroa  Coal  db  Railroad  Company. 

The  Chester  &Tamaroa  Coal  &  Railroad 
Company  was  incorporated  by  an  act  approved 
March  4th,  1869,  with  authority  to  construct, 
complete,  and  operat/)  a  railroad  from  Chester 
in  Randolph  county,  Illinois,  easterlv  on  the 
most  eligible  route  by  the  way  of  Innckney- 
tille  to  Tomaroa  in  Perry  county. 

The  history  of  the  bonds  issued  to  this  com- 
pany is  fully  disclosed  in  the  orders  of  the 
county  court  of  Perry  county. 

On  the  18tb  day  of  January,  1870,  that  body, 
at  a  special  term  on  that  day  begun,  ordered 
an  election  to  be  held  at  the  usual  places  of 
voting  in  the  several  precincts  of  the  county  of 
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Perry,  on  the  19lh  day  of  February,  A,  D. 
1870,  by  the  judges  of  election  appointed  at 
the  September  term,  1869,  of  the  court,  to 
ascertain  if  the  county  court  would  subscribe 
one  hundred  thousand  dollars  to  the  capital 
stock  of  the  Chester  &  Tamaroa  Coal  &  Rail- 
road Company.  The  order  provided  that  no 
stock  be  subscribed  "unless  nine  hundred  and 
eighty- four  (984)  legal  voters  of  said  county 
shnll  have  voted  for  the  same  at  said  elec- 
tion;" "that  the  subscription  should  be  paid 
in  county  bonds  in  sums  of  not  less  than 
one  hundred  dollars  nor  more  than  one 
thousand  dollars  each,  payable  at  any  time 
within  twenty  years  from  date,  at  the  op- 
tion of  the  county  court,  bearing  interest 
at  the  rate  of  seven  per  cent  per  annum," 
"said  bonds  to  be  registered  and  paid  as  pro- 
vided in  an  '  act  entitled  an  act  to  fund  and 
provide  for  paying  railroad  debts  of  counties, 
townships,  cities,  and  towns,'  in  force  April 
16, 1869;  but  no  bonds  shall  be  registered  or 
paid  except  in  tbe  following  manner  and  upon 
the  following  conditions,  to  wit:  $50,000  of 
said  bonds  shall  be  issued  to  said  railroad  and 
coal  company,  when  they  shall  have  completed 
said  road  and  cars  for  passengers  and  freight, 
shall  have  run  thereon  to  Pinckoeyville,  in  said 
Perry  county,  and  depot  and  depot  buildings 
shall  have  been  established  or  built  within  the 
corporate  limits  of  said  town  of  Pinckney  vllle, 
provided  the  work  on  said  road  *shall  [706 
commence  at  Tamaroa  and  depot  and  depot 
buildings  shall  have  been  established  or  built 
within  Uie  corporate  limits  of  said  town  of  Ta- 
maroa; and  be  it  further  ordered  that  the  resi- 
due, $50,000,sha1l  be  issued  when  said  road  shall 
be  completed  through  the  county,  and  thence 
to  the  terminus  of  said  road,  and  cars  shall 
have  been  run  thereon,  and  all  necessary  depot 
and  depot  buildings  have  been  established  or 
built  as  above  required  and  specified.  The 
ballots  in  favor  of  subscribing  the  stock  shall 
contain  the  words  'for  subscription'  and  those 
against  the  subscription,  'against  subscrip- 
tion.'" 

At  the  regular  term  of  the  county  court,  held 
March  8th,  1870,  an  order  was  made  which  re- 
ferred to  the  previous  one  for  an  election,  and 
proceeded:  "And  whereas,  in  pursuance  of 
said  order  and  published  notices  thereof,  as  re- 
quired by  law,  said  election  was  held  in  said 
county  on  the  19th  day  of  February,  A.  D. 
1870;  and  whereas  it  appears  from  the  returns 
of  said  election  on  fie  in  the  countv  clerk's 
office  of  said  county,  and  the  certificate  of 
the  board  of  canvassers  that  a  majority  of  the 
legal  voters  qf  said  county  of  Perry  (assuming 
the  standard  required  by  law  and  the  said  order 
of  the  court,  taking  as  a  basis  the  number  of 
wtes  cast  at  the  last  oeneral  election  /or  county 
officers)  having  voted  in  favor  of  subscribing 
said  stock:  Now,  therefore,  it  is  ordered  by 
tbe  court,  in  pursuance  of  said  order  of  court 
and  the  election  held  thereunder,  and  the 
statutes  in  such  case  made  and  provided,  that 
the  county  of  Perry,  in  the  state  of  Illinois,  do 
.subscribe  one  hundred  thousand  dollars  to  the 
capital  stock  of  the  Chester  ^  Tamaroa  Coal 
&  Railroad  company,  to  be  paid  in  bonds 
issued  in  accordance  with  said  order  of  court 
under  which  said  election  was  held,  and  to  be 
registered  and  paid  as  provided  by  an  act  of 

691 


706-709 


SUPBEMB  COUBT  OF  TSB  UnTTED  STATBS. 


Oct. 


the  general  assembly  of  the  state  of  Illiiiois,  in 
force  February  16,  1869,  entitled  'An  act  to 
fund  and  provide  for  paying  tbe  railroad  debts 
of  counties,  townships,  cities,  and  towns;'  and 
it  to  further  ordered  by  said  court  that  the 
Judges  of  this  court  subscribe  said  stock  on  the 
books  of  said  company,  and  that  the  same  be 
attested  by  the  clerk  of  Uiis  court  under  the 
seal  of  this  court." 

On  the  8th  of  June,  1870,  the  county  court,  in 
regular  term,  made  an  order  showing  the  deliy- 
707]  ery  to  it  on  that  day  of  a  'certificate  of 
stock'issued  by  the  Chester  &  Tamaroa  Coal  & 
Railroad  Company,  which  certificate  was  or- 
dered to  be  recorded  and  filed;  that  the  county 
had  subscribed  and  was  entitled  to  tbe  benefits 
of  one  thousand  shares  of  $100  each,  of  tbe 
capital  stock  of  the  company,  '*to  be  paid  in 
Perry  county  bonds,  as  provided  by  the  terms 
of  subscription  made  by  the  county  court  on 
the  books  of  the  conipany  and  tbe  election  held 
on  tbe  19th  day  of  February,  1870.  authoriz- 
ing said  court  to  make  said  subscnption,  and 
transferable  on  conditions  as  provided  in  the 
by-laws." 

At  a  special  term  of  the  county  court, 
held  November  lOtb,  1871,  tbe  county  court 
made  an  order  reciting  all  previous  orders,  and 
stating  that  tbe  company  bad  completed  their 
railroad  from  Tamuroa  to  Pinckneyville,  bad 
run  cars  for  freight  and  passengers  thereon, 
had  built  depot  buildings  in  Tamaroa  and 
Pinckneyville,  and  had  complied  with  and  ful- 
filled aU  the  conditions  of  the  order  of  Vie  court 
made  at  its  January  special  term,  1870,  to  en- 
title it  to  have  and  recfive  from  t/ie  county  of 
Perry  the  first  issue  of  said  bonds.  This  order 
concluded  as  follows: 

"Now,  therefore,  be  it  ordered  by  the  court 
that  Charles  E.  K  Winthrop,  judge  of  the 
county  court  and  J.  Carroll  Uartiss,  clerk  of 
said  court,  sign  and  deliver  to  said  company 
or  their  authorized  agent  or  attorney  fifty 
bonds  of  said  county  for  the  sum  of  one  thous- 
and dollars  each;  that  tbe  said  bonds  be  of  date 
of  the  first  day  of  July,  1871,  and  draw  interest 
from  their  date,  payable  semi  annually .  at  the 
American  Exchange  National  Baok,  in  tbe  city 
of  New  York,  and  that  all  coupons  on  said 
bonds  maturing  on  and  previous  to  tbe  said 
first  day  of  July,  1871,  be  cut  off  by  tbe  said 
Charles  E.  R.  Winthrop,  judge,  and  J.  Carroll 
Harriss,  clerk  of  said  court,  before  delivering 
tbe  same  to  said  company,  and  that  the  said 
judge  of  tbe  county  court  be  authorized  to  cer- 
tify under  oath  that  all  the  conditions  of  the  or- 
der made  on  Vie  18th  day  of  January,  1870, 
above  recited,  have  been  complied  toith  by  the  said 
Chester  dk  Tamaroa  Coal  db  Railroad  Company, 
and  that  said  bonds  be  registered  and  paid  in 
pursuance  of  an  act  of  the  general  asssemblv  of 
708]  the  state  ofUlinois  ^entitled  'An  act  to 
fund  and  provide  for  paying  the  railroad  debts 
of  counties,  townships,  cities,  and  towns' " 

On  the  15th  of  November,  1871,  a  certificate 
similar  in  form  to  the  one  issued  December 
5th.  1870,  in  reference  to  the  bonds  to  tbe 
Belleville  &  Southern  Railroad  Company,  and. 
varified  by  the  oath  of  tbe  county  judge  and 
under  the  county  seal,  was  sent  by  that  officer 
to  the  Auditor  of  Public  Accounts  of  Illinois. 
And  on  tbe  6th  day  of  December,  1871,  a  like 
certificate  was  made  by  the  county  judge  in 


respect  to  fifty  other  bonds  issued  by  the  coooty 
to  tbe  Chester  &  Tamaroa  Coal  &  BailrcMMi 
Company. 

The  bonds  issued  to  the  last  named  company 
were  similar,  in  their  general  form,  to  tboae 
issued  to  the  Belleville  &  Southern  DHooii 
Railroad  Company,  each  one  being  signed  by 
tbe  county  judge  and  the  county  clerk,  under 
the  county  seal,  and  containing  the  following 
recitals:  '  'This  bond  it  one  of  a  series  of  boods, 
issued  by  the  county  of  Perry,  in  jiaymeot  of 
one  hundred  thousand  dollars  of  the  capUai 
stock  of  the  Chester  &  Tamaroa  Coal  &  Hail- 
road  Company,  in  pursuance  of  an  election 
held  t^  the  legal  voters  of  Perry  county,  Illi- 
nois,  on  the  19th  day  of  February,  1870,  and 
by  virtue  of  the  provisions  of  an  act  of  tbe 
general  assembly  of  the  state  of  Illiooia,  ea- 
thled  'An  act  to  provide  for  a  geocial  systeoi 
of  railroad  incorporation,'  approved  November 
6,  1849.    And  for  the  payment  of  said  warn  of 
money,  and  accruing  interest  thereon,  and  in 
tbe  manner  aforesaid. the  faith  of  the  county  of 
Perry,  state  of  Illinois,  is  hereby  irrevocably 
pledged,  as  also  its  property,  revenue,  and  re- 
sources."   Each  coupon  signed  by  the  county 
judge  and  county  clerk  was  in  this  form: 
"The  county  of  Perry  will  pay  to  the  bearer 
on  tbe  1st  day  of  July,  1888,  at  the  Amencaa 
Exchange  Bank,  in  tbe  city  of  New  York, 
thirty-five  dollars,  it  being  six  months'  intocst 
on  bond  No.  52  for  $1000." 

Upon  each  bond  was  indorsed  a  certificatt 
by  the  auditor  of  public  accounts  to  tbe  effect 
"that  tbe  within  bond  has  been  registered  in 
this  office  this  day  pursuant  to  the  provisions 
of  an  act  entitled  'An  act  to  fund  and  provide 
for  paying  the  railroad  debts  of  counties,  town- 
ships, cities,  and  towns,  in  force  April  16(h, 
1869." 

*We  have  seen  that  the  only  eround  [709 
upon  which  the  court  below  held  these  Doodfl 
to  be  not  binding  obligations  of  the  county  wis 
that  tbe  proposiuon  to  subscribe  $100,000  to  tbe 
capital  stock  of  the  company  received  only  (96 
votes  in  its  favor;  whereas  at  the  last  geoerd 
election  in  the  county  2024  votes  were  caiC 
The  court,  we  infer,  had  in  mind  the  proritioo 
of  the  act  of  November  6th,  1849.  under  tiM 
authority  of  which  the  bonds  purport  upon 
their  face  to  have  t>een  issued. 

If  we  look  alone  to  the  act  of  1849  as  author 
ity  for  issuing  these  bonds,  there  would  be 
ground 'for  holdine  that  the  provision  of  the 
constitution  of  1870  relating  to  municipal  rab 
scriptions.and  bonds  would  w  an  insuperableoh- 
stacle  in  the  wav  of  anv  recovery  on  the  coupoM 
of  bonds  issuea  to  this  company.  For  tbe  ad 
of  1849  in  express  words  forbade  tbe  nakisf 
of  subscriptions  or  the  issuing  of  Ixuids  except 
upon  a  vote  of  a  majority  of  qualified  votefs. 
taking  as  a  standard  tbe  vote  cast  at  the  next 
preceaing  general  election  for  county  oflSccm 
What  number  of  votes  would  noeet  that  itquire- 
ment  could  be  determined  by  reference  to  tte 
official  record  of  the  election.  All  who  took 
bonds  issued  under  the  act  of  1849  were  boood 
to  take  notice  of  what  that  record  disdoeel 
The  constitution  intended  that  thst  recocd, 
being  accessible  to  all,  should  speak  for  ittelf. 
The  number  of  votes  at  the  last  precediog 
general  election  was  not  dependent  upon  soy 
calcuation  or  investigation  or  weighing  of  facti 
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by  offloen  charged  with  the  duty  of  isBuiog 
bonds  under  that  act.  If.  therefore,  the  case 
depended  upou  the  act  of  1849,  the  Judgment 
of  the  court  Delow  would  he  sustained  on  the 
auiboritT  of  Northern  Nat,  Bankcf  Toledo  y. 
FMer  Twp,  Tru9tee$,  110  U.S.  608.616 [28: 258, 
mi  in  which  it  was  said:  "The  sBjudged 
ctMS,  examined  in  the  light  of  their  special  cir- 
conulances,  show  that  the  facts  which  a  muni- 
cipal corporation  issuing  bonds  in  aid  of  the 
GQosCruction  of  a  railroad,  was  not  permitted, 
ifiiost  a  bona  fide  holder,  to  question,  in  face 
of  a  recital  in  the  bonds  of  their  existence, 
were  those  connected  with  or  growing  out  of 
Uie  discharge  of  the  ordinary  duties  of  such  of 
its  offices  as  were  invested  with  authority  to 
execute  them,  and  which  the  statute  confernoff 
the  power  made  it  their  duty  to  ascertain  and 
7 10]  determine  before  the  bonds  were  *is8ued, 
Dd  merely  for  themselves,  as  the  ground  of 
tbeb  own  action,  in  issuing  the  bonds,  but, 
eqna11y,a8  authentic  and  final  evidence  of  their 
exiflteoee,  for  the  information  and  action  of  all 
others  dealing  with  them  in  reference  to  it." 
Id  the  same  case  it  was  said  that,  although,  the 
power  existing,  a  municipality  may  oe  es- 
topped by  recitals  to  prove  irregularities  in  its 
exercise,  and  when  the  law  prescribes  condi- 
Uons  upon  the  ezcrciso  of  the  power  granted 
and  commits  to  the  oflScers  of  such  municipal- 
itiei  the  determination  of  the  question  whether 
those  conditions  have  been  performed,  the 
oorporation  will  also  be  estopped  by  recitals 
importing  such  performance.  Nevertheless, 
"the  question  of  legislative  authority  in  a 
corporation  to  issue  bonds  in  aid  of  a  railroad 
eompanj  cannot  be  concluded  by  mere  re- 
dials.- 

But  we  are  of  opinion  that  the  court  below 
erred  in  holding,  as  in  effect  it  did,  that  there 
could  be  no  valid  subscription  to  the  stock  of 
the  Chester  A  Tamaroa  Railroad  Company 
except  upon  a  vote  of  the  majority  of  the 
qualified  voters  of  the  county,  taking  as  the 
standard  the  number  of  votes  cast  at  the  last 
preceding  general  election  for  county  oflScers. 
The  plea  of  the  county  did  not  proceed  dis- 
tinctly on  that  ground.  It  only  luleged  that 
the  bonds  issued  to  this  company  were  not  au- 
thorised '*by  a  majoritv  vote  of  the  electors  of 
said  county  as  required  by  law."  The  orders 
of  the  county  court,  under  which  the  election 
of  February  19th,  1870.  was  held,  show  that 
the  election  was  ordered  and  held  toiih  reference 
to  the  act  qf  April  16th,  1869.  and  that  the  pur- 
pose of  the  county  was  to  take  the  benefits  and 
advantages  of  that  act— one  of  the  provisions 
of  which,  as  we  have  seen,  was  that  its  bene- 
fits, advantages  or  provisions  shall  not  apply 
to  anjr  debt  created,  unless  the  subscription  or 
donation,  by  which  it  was  created,  was  first 
inbmitted  to  the  qualified  voters  of  the  mu- 
nicipality under  the  provisions  of  the  laws  of 
the  state,  and  "  a  majority  of  the  legal  voters 
Using  in  said  county,  township,  city  or  town 
were  in  favor  of  such  aid,  subscription  or  do- 
nation." The  order  of  the  county  court  for  the 
election  provided  that  no  subscription  of  stock 
should  be  made  ''unless  nine  hundred  and 
7111  eighty-four  legal  voters  of  *said  oountv 
shall  have  voted  for  the  same  at  said  election.^' 
Two  more  than  that  number  of  votes  were  cast 
in  favor  of  the  subscription,and  onlv  ninety-one 
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against  it.  There  is  no^finding  to  the  effect 
that  nine  hundred  and  eighty-four  votes  was 
not  a  majority  of  legal  voters  living  in  tho 
county  at  the  time  of  the  election. 

We  have  seen  that  the  countv  court,  at  ita 
special  term  in  November,  1871,  not  only  cer- 
tified, upon  its  record,  that  aU  the  conditions 
prescribed  by  its  order  at  the  January  term. 
1870,  had  been  complied  with  by  the  railroad 
company,  but  authorized  the  county  Judge  to 
make  a  similar  certificate  under  oath.  It  even 
certified,  upon  its  records,  that  the  subscrip- 
tion had  been  voted  for  by  a  majority  of  Uie 
qualified  voters,  taking  a$  tne  standard  the  vote 
cast  at  the  preceding  general  election  for  county 
officers.  The  numt>er  of  such  vpters  who,  at 
the  time  of  election,  lived  in  the  county  was  a 
fact  dehors  any  official  record  of  votes,  and 
was  to  be  ascertained  by  the  county  court  or 
county  Judge  upon  examination.  It  did  cot 
depend  wholly  upon  an  official  record,  speak- 
ing as  of  the  date  of  the  election.  Under  any 
reasonable  interpretation  of  the  act.  the  county 
court  was  invested  with  authority  to  determine 
whether  the  majority  of  voters  living  in  the 
county  voted  in  favor  of  the  subscripUon  pro- 
posed. If  the  purchaser  had  examined  the 
orders  of  the  county  court,  he  would  have  as- 
certained that  those  orders  several  times  ex- 
Ereasly  stated  that  all  the  conditions  prescribed 
y  the  county  and  upon  which  the  people 
voted  had  been  fully  complied  with.  It  would 
be  rank  injustice  to  permit  the  county,  after 
the  lapse  of  so  many  years,  to  say  that  the  ma- 
jority of  the  voters 7m'/}^  in  the  county  at  the 
time  of  election— a  matter  not  delcrmiuable  by 
any  public  record— did  not  vote  for  the  sub- 
scription. What  may  he  the  fact  upon  this 
point  it  is,  perhaps,  impossible  now  to  deter- 
mine. Indeed,  as  we  have  said,  the  court  be- 
low did  not  find  that  those  who  voted  for  the 
subscription  were  not  a  majority  of  all  the 
voters  living  in  the  county  at  the  time  of  the 
election.  It  only  found  that  the  subscription 
failed,  by  twenty-seven  votes,  to  secure  in  its 
favor  a  majority  of  the  qualified  voters,  takiog 
as  a  standard  the  votes  cast  at  *ihe  next  [7 12 
precediug  general  election  for  county  officers. 
But,  as  has  already  been  shown,  that  was  not 
the  true  test. 

This  construction  of  the  act  of  18fi9  is  In 
harmony  with  the  decision  of  the  supreme 
court  of  Illinois  in  Prairie  v.  Uoyd,  97  111.  179, 
197,  198,  one  of  the  questions  in  which  case 
was  whether  certain  municipal  bonds  were  en- 
titled to  be  registered  under  the  act  of  1860. 
Mr.  Justice  Mulkey,  speaking  for  the  court, 
said:  ^'Before  railroad  aid  bonds  can  be 
properly  registered  under  the  above  act,  it 
must  appear  that  they  were  issued  in  pursu- 
ance of  a  vote  of  a  majority  of  the  voters  liv- 
ing in  the  municipality  issuing  them.  When 
once  registered,  the  presumption  is  they  were 
richtfuDy  registered,  and  the  burden  of  estab- 
lisning  the  contrai^  rests  upon  the  party 
affirming  it.  It  is  well  settled  by  the  decisions 
of  this  court  where  a  majority  of  those  voting 
at  an  election  of  the  kind  vote  in  favor  of  sub- 
scription or  donation,  as  the  case  may  be,  for 
the  purposes  of  registration  it  will  be  presumed 
that  such  majority  so  voting  is  a  majority  of 
all  the  legal  voters  living  in  the  moalcipali^ 
at  the  time  of  the  election;  and  where,  in  such 
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case,  the  sathorities,  acting  upon  such  pre- 
sumptioD,  have  admitted  the  bonds  to  registra- 
tion, and  the  municipality  issuing  them  has, 
as  in  this  case,  treated  them  as  properly  regis- 
tered by  payine  preyious  taxes  levied  by  the 
auditor  for  the  liquidation  of  accruing  interest, 
and  the  bonds  thus  registered  have  passed  into 
tbe  hands  of  innocent  holders,  nothing  but  the 
clearest  and  most  satisfactory  proof  wiU  au- 
thorize a  court  of  equity  to  enjoin  the  collec- 
tion of  a  tax  levied  by  the  auditor  on  account 
of  such  bonds,  on  the  alleged  ground  that  the 
majority  voting  for  such  subscription  or  dona- 
tion was  not  a  majority  of  the  legal  voters." 
In  the  case  now  before  us  it  appears  that  the 
county  paid  interest  on  the  bonds  in  suit  for 
about  seventeen  years,  and  there  is  no  proof 
whatever  that  the  votes  cast  for  subscription, 
pavable  in  bonds^  did  not  represent  a  majority 

4M 


of  all  qualified  voters  living  at  the  time  in  tbe 
county. 

The  case  is  within  numerous  dedsioDs  of 
this  court  sustaining  the  validity  of  bondi  k- 
sued  by  municipal  corporations.  Mmm  v. 
Eaves,  92  U.  S.  484  [US:  5791:  BM^OMm  v. 
Litchfield,  102  U.  S.  378  ♦pi:  1881;  I71S 
Dixon  Oauntp  v.  Field,  111  TJ.  a  83.  92,  9S 
28:  860,  868];  Oaiiv  v.  Zane,  149  U.  a  121 
37:  678]. 

We  are  of  opinion  that  the  court  below  erred 
in  holding  that  the  bonds  issued  to  tbeCbeiter 
&  Tamaroa  Railroad  Company  were  not  Mod- 
ing  upon  the  county  of  Perry,  mod  in  not  giv- 
ing lodgment  against  the  coontv  for  the  amooat 
of  Uie  coupons  of  such  bonds  u  suit. 

The  judgment  i$  refunod,  and  tk$  mMm  fv> 
manded  for  a  judgment,  upon  the  fade  fiwrni^ 
in  eoi\farmUjf  with  M$  epiniom. 
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156  U.  S.  1-46.  89  L.  325.  UNITED  STATES  ▼.  B.  C.  KNIGHT  OO. 
**  If onopoly  "  defined,  pp.  0.  10. 

Approved  in  Wright  v.  State.  88  Md.  443.  41  AtL  798.  prohibition 
of  imitation  butter  does  not  grant  monopoly. 

Constitatioiial  law.—  State's  police  power  Is  exclusive,  p.  11. 

Approved  in  United  States  v.  Boyer,  85  Fed.  434,  435.  annulling 
Federal  law  for  inspection  of  cattle  Intended  for  export;  Norfolk, 
etc.  R.  R.  V.  Commonwealth,  93  Va.  760,  57  Am.  St.  Rep.  835,  24 
8.  E.  840.  34  L.  R.  A.  109,  upholding  law  prohibiting  certain  trains 
on  Sundays. 

Monopolies.—  Regulation  of  monopolies  belongs  to  State;  regula 
tion  of  commerce  to  Congress,  p.  11. 

Approved  in  United  States  v.  Addyston  Pipe,  etc.,  Co.,  85  Fed 
297,  54  U.  S  App.  770,  reversing  S.  O.,  78  Fed.  720,  enjoining  cast- 
Iron  pipe  combination. 

Cozninerce  is  deemed  to  be  free  except  as  Congress  Imposes  re 
stralnts.  p.  11. 

Monopolies  may  be  repressed  as  incident  to  commerce  power, 
when  they  come  within  rules  governing  comm^t^e.  p.  12. 

Approved  in  United  States  v.  Hopliins,  82  Fed.  537,  reasonable 
ness  of  restraint  is  not  material. 

Commerce.—  Power  to  control  manufacture  is  not  Incident  of 
commerce  power,  p.  12. 

Approved  in  Hopkins  v.  United  States,  171  U.  S.  594.  19  S.  Ct  40, 
holding  live-stock  exchange  lawful;  United  States  v.  Addyston 
Pipe,  etc..  Co..  78  Fed.  721.  upholding  iron  pipe  trust 

Distinguished  in  United  States  v.  Coal  Dealers'  Assn.,  85  Fed. 
267.  restraining  combine  of  coal  dealers  and  importers. 

Commerce  regulation  applies  to  subjects  thereof,  not  to  matters 
of  internal  police,  p.  13. 

Approved  in  Hopkins  v.  United  States.  171  U.  S.  597.  19  S.  Ct 
47.  reversing  S.  C.  82  Fed.  538.  unincorporated  live-stock  exchange 
Is  not  subject  of  interstate  commerce. 

Oommerce.—  Intent  to  export  cannot  make  a  manufacture  an  ar- 
ticle of  interstate  commerce,  p.  13. 
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Distinguisbed  in  United  States  ▼.  Freight  Assn.,  106  U.  S.  325. 
43.  L.  1022,  17  S.  Ct  553,  argn^do. 

Ifonopoliesy  to  be  illegal,  need  not  be  complete;  It  is  sufficient 
if  free  competition  be  stifled,  p.  16. 

Approved  in  Addyston  Pipe,  etc.,  Go.  v.  United  States*  175  U.  & 
237,  20  8.  Ct  106,  affirming  8.  C,  86  Fed.  298,  54  U.  8.  App.  763, 
where  iron-pipe  monopoly  was  not  universal  or  prices  unreason- 
able; State  V.  Firemen's  Fund  Ins.  Co.,  162  Mo.  44,  62  &  W.  607. 
46  L.  R.  A.  876,  where  social  club  of  Insurance  agents  effected 
objects  of  illegal  pooL 

Ifonopolies.— Act  of  1890  deals  only  with  monopolies  of  commerce; 
monopoly  of  sugar  manufacture  is  not  such,  p.  17. 

Approved  in  Merz  Capsule  Ca  v.  United  States  Ci^wule  Co.,  67 
Fed.  417,  act  does  not  apply  to  combination  of  capsule  factories; 
Lowenstein  v.  Evans,  69  Fed.  910,  State  monopoly  of  liqucnr  busi- 
ness is  not  within  act. 

Distinguished  in  United  States  v.  Freight  Assn.,  166  U.  8.  313, 
826,  41  L.  1018,  1022,  17  S.  Ct  648,  558,  act  of  1890  appUes  to  raU- 
roads;  Addyston  Pipe,  etc.,  Co.  v.  United  States,  176  U.  8.  235,  238, 
246,  20  8.  Ct  106,  106,  109,  affirming  8.  C,  85  Fed.  296,  297,  298, 
299,  300,  54  U.  8.  App.  768.  770,  772,  778.  774,  reversing  8.  C,  78 
Fed.  728,  724,  enjoining  combination  which  restrained  soliciting 
of  interstate  orders  for  iron  pipe. 

166  U.  8.  46-47.  39  L.  341,  STUART  v.  EASTON. 

Courts.—  Averment  that  plaintiff  is  "  citizen  of  London,  Bngland,** 
Is  insufficient  averment  of  alienage,  p.  47. 

Approved  in  Bishop  v.  Averill,  76  Fed.  387,  888,  allegation  of 
domicile  acquired  in  Canada  and  residence  and  intended  citisenship 
there;  Rondot  v.  Rogers  Twp.,  79  Fed.  677,  47  U.  8.  App.  290,  **  resi- 
dent of  Canada  and  citizen  of  empire  of  Great  Britain;  **  Luinley  v. 
Wabash  R.  R.,  76  Fed.  69,  43  U.  8.  App.  476,  arguendo. 

Distinguished  in  Ryder  v.  Bateman,  93  Fed.  21,  arguendo. 

Miscellaneous.— Cited  in  diss^iting  opinion  in  Less  v.  English. 
85  Fed.  481,  66  U.  8.  App.  38,  as  to  practice  regarding  collusive  aver- 
ments of  Jurisdictional  amount 

166  U.  &  47-60,  89  L.  841,  ROUSE  v.  LETCHER. 

Court  may  decide  all  conflicting  claims  to  property  In  its  posses- 
sion, p.  60. 

Approved  in  White  v.  Ewing.  159  U.  8.  89,  40  L.  68»  16  8.  Ct 
1019,  receives  suit  against  corporation's  debtors  la  ancillary  to 
creditor's  suit;  Carey  v.  Houston,  etc.,  Ry.,  161  U.  8.  128,  129.  40 
L.  648,  16  8.  Ct  642,  bill  to  set  aside  decree  la  ancillary;  Park  v. 
New  York,  etc.,  R.  R..  70  Fed.  643.  Jurisdiction  by  citisenship  ip 
not  affected  by  citizenship  of  inter venors;  Carpenter  t.  Northtfs 
Pac.  R.  R.,  75  Fed.  861,  action  against  Federal  receiver  is  ancillaiy; 
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Central  Trust  Co.  t.  Carter,  78  Fed.  233.  41  U.  S.  App.  6G3,  conrf  a 
possession  of  fund  supports  jurisdiction  of  claim  to  lien;  Sullivan 
▼.  Barnard,  81  Fed.  887,  Federal  receiver  may  remove  State  suit 
•gainst  bim;  Toledo,  etc.,  R.  R.  v.  Continental  Trust  Co.,  95  Fed. 
606,  Federal  receiver's  possession  carries  Jurisdiction  of  foreclosure. 

Distinguished  in  Ray  v.  Peirce,  81  Fed.  886,  Federal  receiver  can- 
not remove  State  suit  against  him  unless  justice  require  it. 

OlTcuit  Court  of  Appeals'  decision,  in  intervention,  is  final  where 
Circuit  Court's  jurisdiction  depends  on  diverse  citizenship,  p.  60. 

Approved  in  Rouse  v.  Homsby,  161  U.  S.  690,  691,  40  L.  818,  16 
8.  Ct  611,  and  Blythe  Co.  v.  Blytbe,  172  U.  S.  644.  19  S.  Ct.  873, 
both  following  rule;  Gregory  v.  Van  Ee,  160  U.  S.  646,  40  L.  667, 
16  S.  Ct  432,  even  though  independent  jurisdiction  existed;  Carey 
V.  Houston,  etc.,  Ry.,  161  U.  S.  128,  129,  40  L.  643,  16  S.  Ct  542, 
where  ancillary  bill  was  filed  to  set  aside  decree;  Pope  v.  Louis- 
ville, etc,  Ry.,  173  U.  S.  677,  19  S.  Ct  601,  where  receiver  brought 
ancillary  suit 

166  U.  &  61-183,  89  L.  343,  SPARF  v.  UNITED  STATES. 

Criminal  law.~  Confession,  by  one  of  two  persons  jointly  accused, 
in  other's  presence,  la  that  of  both,  p.  66. 

Criminal  law.—  But  declarations  after  IciUing,  and  in  absence  of 
othor,  are  admissible  only  against  one  malting,  p.  68. 

Approved  in  Lowe  v.  Kansas,  163  U.  S.  88,  41  L.  80,  16  &  Ct 
1034,  evidence  competent  upon  one  Issue  only  should  be  so  limited; 
State  V.  Magone,  32  Or.  209,  61  Pac.  453.  reaffirming  rule. 

Criminal  law.—  Confinement  is  not  of  itself,  sufficient  to  justify 
exclusion  of  confession,  p.  66. 

Approved  in  Pierce  v.  United  States,  160  U.  S.  367,  40  L.  456,  16 
S.  Ct  322,  following  rule;  Wilson  v.  United  States,  162  U.  S.  623, 

40  L.  1096.  16  S.  Ct  899,  test  is  absence  of  inducement  and  com- 
pulsion; State  v.  Auguste,  60  La.  Ann.  491,  23  So.  613,  voluntariness 
may  appear  from  circumstances;  Roesel  v.  State,  62  N.  J.  L.  228, 

41  Atl.  413,  voluntariness  must  appear  before  admitting  confession. 
Distinguished  in  Bram  v.  United  States.  168  U.  S.  643,  668,  42  L. 

673.  579,  18  S.  Ct  187,  193  (see  dissenting  opinion  in  168  U.  S. 
669.  42  L.  582,  18  S.  Ct  197),  where  confession  to  policeman  was 
not  voluntary. 

TriaL—  Objection  to  evidence  must  specify  point  on  which  ruling 
is  asked,  p.  67. 

Approved  in  dissenting  opinion  in  Bram  v.  United  States,  168  U. 
8.  672,  42  L.  688,  18  S.  Ct  198,  majority  upholding  objection  to 
evidence  of  confession.  . 

Criminal  law.—  General  objection  to  evidence  is  sufficient  where 
point  of  objection  is  apparent  p.  67. 

Criminal  law.—  Objection  made  in  name  of  persons  tried  jointly 
Is  good  as  to  each,  p.  68. 
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Approved  in  United  States  v.  Ball,  163  U.  S.  672,  41  L.  SOi,  1% 
8.  Gt  1196,  Joint  trial  is  discretional  with  cpnrt 

Griminal  law.—  Section  1035,  R.  S.,  enables  Jniy  to  find  golltjr  oC 
lesser  offense  Included  in  crime  charged,  where  evidence  justUles. 
».  63. 

Criminal  law.—  In  Federal  conrt  jury  must  take  law  from  court 
and  apply  It  to  facts  found,  p.  102. 

Approved  In  State  v.  Main,  69  Conn.  180,  146,  61  Am.  St.  Rep. 
35,  37  AtL  81,  87,  36  L.  R.  A.  625,  630,  constitutional  questions  are 
for  court;  Roesel  v.  State,  62  N.  J.  L.  243,  41  AtL  418»  criminal  Juiy 
Is  not  punishable  for  verdict  violating  law. 

Criminal  law.— Court  cannot  peremptorily  instruct  jury  to  find 
defendant  guilty,  p.  105. 

Approved  in  Territory  v.  Lucero,  8  N.  Mex.  558,  46  Pac  28»  charge 
that  killing  implies  malice  is  error;  State  v.  Locklear,  118  N.  C 
1158,  24  S.  B.  411,  question  of  premeditation  Is  for  jury. 

Criminal  law.— Court  must  instruct  as  to  legal  presumption, 
p.  103. 

Approved  in  Roe^  v.  United  States,  161  U.  S.  43,  40  L.  610,  16 
S.  Ct.  439,  court  may  instruct  jury  where  evidence  is  clear  and  un- 
contradicted; Capital  Traction  Co.  v.  Hof,  174  U.  S.  16,  19  S.  Ct 
586,  defining  trial  by  jury;  Travelers*  Ins.  Co.  v.  Randolph,  78 
Fed.  760,  47  U.  S.  App.  260,  riding  on  car  plattorm  is  not,  as  mat- 
ter of  law,  voluntary  exposure. 

Criminal  law.—  Jury  must  acquit  del'endaut  uot  guilty  as  charged 
if  there  is  no  evidence  of  lesser  offense,  p.  100. 

Approved  in  Andersen  v.  United  States,  170  U.  S.  510,  511,  42 
L.  1126,  18  S.  Ct  697,  foUowing  rule;  Davis  v.  United  States,  165 
U.  S.  379,  41  L.  754,  17  S.  Ct  362,  charge  as  to  manslaughter  is 
unnecessary  where  no  evidence  reducing  grade  of  crime;  United 
States  V.  Kuhl,  85  Fed.  626,  quashing  indictment  where  conviction 
would  be  set  aside. 

Distinguished  in  Stevenson  v.  United  States,  162  U.  S.  315,  40  L. 
981, 16  S.  Ct  840,  overwhelming  evidence  of  murder  does  not  justify 
withdrawal  of  question  of  manslaughter;  Wallace  \,  United  States, 
162  U.  S.  476,  40  L.  1043,  16  S.  Ct.  863.  failure  to  charge  as  to  man- 
slaughter is  error  where  intent  is  in  question;  Texas,  etc^  Ry.  v. 
Gentry,  163  U.  S.  366.  41  L.  192.  16  S.  Ct  1108,  negligence  is  for 
court  only  when  facts  admit  of  but  one  reasonable  conclusion;  State 
V.  Lightfoot  107  Iowa.  353.  78  N.  W.  44,  criminal  charge  that  et- 
sentlal  fact  is  established  is  error. 

156  U.  S.  183-185,  39  L.  389.  IN  RE  ROBERTSON. 

Supreme  Court  will  grant  writ  of  error  to  State  court  snly  oa 
application  of  justice  assented  to,  p.  184. 

Courts.— Question  as  to  sufficiency  of  indictment  found  in  Stats 
«ourt  ia  not  Federal,  p.  185. 
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Supreme  Court  will  not  allow  writ  to  State  court,  unleBS  Federal 
questioD  appears  on  record,  p.  185. 

Not  cited. 

166  U.  S.  185-200,  89  L.  890.  DUNBAR  T.  UNITED  STATES. 

Indictment  may  set  out  statutory  off^ise  in  any  words  fully  de- 
scriptive, p.  190. 

Approved  in  Markham  v.  United  States,  160  U.  S.  326,  40  L.  444, 
16  S.  Gt.  291,  indictment  must  set  forth  substance  of  offense  to 
support  verdict  of  guilty;  Jackson  v.  State,  91  Wis.  261,  64  N.  W. 
841,  upholding  charge  of  fornication  in  words  of  statute. 

Indictment  is  sufficient  if  description  makes  clear  articles  In  re- 
spect to  which  offense  is  alleged,  p.  191. 

Approved  in  Keck  v.  United  States,  172  U.  S.  439,  19  S.  Gt  255, 
**  diamonds  "  of  stated  value;  United  States  v.  Jones,  69  Fed.  982, 
**  gold  metal  of  value  of  $23,000  '*  is  sufficient. 

Indictment.— Objection  to  mere  form  of  statement  is  waived 
if  not  taken  before  verdict,  p.  192. 

Indictment.—  One  good  count  will  sustain  Judgment,  p.  192. 

Indictment  charging  that  defendant  "willfully,  unlawfully  and 
knowingly  and  with  intent,*'  etc.,  sufficiently  alleges  scienter,  p.  192. 

Approved  in  Blake  v.  United  States,  71  Fed.  290,  33  U.  S.  App. 
876,  "knowing  and  willfur*  assault  on  officer;  United  States  v. 
Scott,  74  Fed.  218,  **  knowing "  connection  with  unlawful  assess- 
ment of  Federal  officials;  United  States  v.  Fulkerson,  74  Fed.  626, 
"knowing**  deposit  of  letter  concerning  lottery. 

Criminal  law.— Error  In  admitting  evidence  on  count  on  which 
defendant  was  acquitted  is  immaterial,  p.  195. 

Approved  in  Durland  v.  United  States,  161  U.  S.  315,  40  L.  712, 
16  S.  Ct.  512,  parol  is  admissible  to  prove  prior  acquittal. 

Criminal  law.—  Secondary  evidence  is  admissible  where  def aid- 
ant denies  letter's  existence  and  production  cannot  be  compelled, 
p.  195. 

Criminal  law.— Where  competent  witness  testifies  to  having  re- 
cdved  letter  and  that  defendant  admitted  sending  it,  it  is  admis- 
sible, p.  196. 

Criminal  law.— Jury  may  be  charged  to  decide  upon  strongest 
probabilities,  excluding  reasonable  doubt,  p.  199. 

See  48  Am.  St  Rep.  566,  5G7,  579,  note. 

Criminal  law.— Court  may  point  out  items  of  testimony  as  cQr> 
roborating  that  of  accomplices,  p.  199. 

Miscellaneous.— Cited  in  United  States  t.  Scott,  74  Fed.  2ia  de- 
fendant may,  by  motion,  obtain  names  unknown  to  grand  Jury  and 
learned  by  prosecutor. 


lOG  U.  S.  200-218        Notes  on  U.  S.  Ueporta. 


156  U.  S.  200-201,  CD  L.  300,  DELAWARE.  ETC^  CANAL  CO.  T. 
PENNSYLVANIA. 
Taxation.— Judgment  reversed  on  authority  of  New  York,  ete.* 
R.  R.  V.  Pennsylvania,  p.  201. 

See  62  Am.  St  Rep.  468,  note. 

156  U.  8,  202-207,  39  L.  396,  LAZARUS  T.  PHELPS. 

Evidence.—  Possession  of  realtj  once  proven  la  presumed  to  be 
cimtinued,  p.  205. 

Evidence.— Presumption  of  continued  poeseealon  may  be  estab- 
lished by  record  of  prior  Judgment,  p.  204. 

TriaL—  Party  cannot  complain  of  error  in  charge  not  prejudldai 
p.  206. 

TriaL— After  charging  that  defendant's  obligation  rested  on  theory 
of  exclusive  use.  It  is  irrelevant  to  further  charge  that  liability  Is 
limited  to  consumption  by  own  stock,  p.  207. 

Not  cited. 

156  U.  S.  207-208,  39  L.  899,  IN  RE  STREEP. 

Kandamus  will  not  issue  to  compel  resettlement  of  blU  of  «s- 
ceptions,  p.  208. 

Not  cited. 

156  U.  S.  208-210.  89  L.  399.  LINDSAY  v.  BUROESa 

Appellate  court  will  not  consider  error  In  charge  nnle«  excep- 
tions duly  taken,  p.  210 

Not  cited. 

156  U.  S.  210-211,  39  L.  399.  POSTAL  TEL.  CABLE  CO.  v.  BAIr 
TIMOR  E. 
Knnidpality  may,  by  ordinance,  charge  for  use  of  streets  by  tele 
graph  company,  p.  211. 

Not  cited. 

156  U.  S.  211-218,  89  L.  401,  IN  RE  CHAPMAN. 
Habeas  corpus  issues  only  where  there  is  no  Jurisdiction,  p.  S18w 

Approved  In  In  re  Belt,  159  U.  S.  100,  40  L.  90,  15  S.  Ct  968. 
wh^re  jurisdiction  existed  b^ow  to  decide  validity  of  Jury  waiver 
act. 

Supreme  Court  cannot  review  District  Supreme  Court's  decisions 
in  criminal  cases  or  on  habeas  corpus,  p.  215. 

Approved  in  Chapman  v.  United  States,  164  U.  S.  451,  41  L.  610, 
17  S.  Ct.  79,  declining  to  review  criminal  Judgment  of  Court  of  Ap 
peals  of  District  of  Columbia. 

Distinguished  in  Gonsales  v.  Cunningham,  164  U.  S.  618.  41  L 
574,  17  S.  Ct.  184,  appeal  lies  from  territorial  Supreme  Court  dl»> 
charging  habeas  corpus. 
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Federal  courts  should  not  discharge  prisoner  on  habeas  corpus 
until  State  courts  have  acted,  p.  216. 

Distinguished  In  Rhodes,  etc.,  Mfg.  Co.  ▼.  New  Hampshire,  70 
red.  722,  arguendo. 

Supreme  Court  will  generally  not  issue  habeas  corpus  to  lower 
courts  until  they  have  determined  case,  p.  217. 

Habeas  corpus  may  issue  in  exceptional  cases,  although  oth«r 
remedies  exist,  p.  218. 

166  U.  S.  218,  89  L.  408,  IN  RE  SCHRIVBR. 
Adjudged  in  conf<»rmity  with  In  re  Chapman,  supra,  q.  t. 

106  U.  S.  218-287,  80  L.  403,  McGAHAN  ▼.  BANK. 

Appellate  court  wiU  not  consider  def^ise  there  set  up  for  first 
time,  p.  232. 

Approved  in  Society  of  Shakers  ▼.  Watson,  G8  Fed.  736,  37  U.  S. 
App.  141,  interrentlon  of  unnecessary  party  cannot  oust  Jurisdic- 
tion by  citizenship:  Cowen  v.  Adams,  78  Fed.  545,  47  U.  S.  App. 
676,  where  defect  of  parties  was  first  objected  to  on  appeal;  United 
States  V.  Bell  Tel.  Co..  1G7  U.  S.  264,  42  L.  162,  17  S.  Ct  819.  argu- 
endo. 

Partnership  Is  bound  by  one  member's  deed,  if  there  was  prior 
parol  authority  or  subsequent  ratification,  p.  232. 

Approved  In  Bdwards  v.  Spalding,  20  Mont  58,  49  Pac  445,  as- 
signment of  lease  Is  ratified  by  contract  to  pay  rent 

Partnership.— Such  ratification  may  be  inferred  from  presence 
when  deed  executed  or  acting  under  it  p.  232. 

Hortgagee  is  entitled,  as  against  mortgagor,  to  protection  against 
Impairment  of  security,  p.  235. 

Mortgagee  cannot  recover  for  waste  In  cutting  timber  unless 
severance  was  wrongful,  p.  235. 

Mortgagee  is  not  entitled  to  rents  and  profits  unless  lien  thereon 
Is  reserved  in  mortgage,  p.  235. 

Kortgagee  cannot  claim  rents  unless  he  claims  possession  upon 
condition  broken,  p.  235. 

Tenant  in  common  excluded  by  co-tenant  is  entitled  to  compensa- 
tion to  extent  of  use  improperly  denied,  p.  236. 

See  note  in  52  Am.  St  Rep.  930. 

Equity  may  proceed  without  Joinder  of  proper,  though  unneces- 
sary, party,  if  Joinder  would  oust  Jurisdiction,  p.  236. 

106  U.  S.  237-261.  89  L.  409.  MATTOX  v.  UNITED  STATES. 

Crimes  on  territory  afterwards  part  of  Olilahoma,  are  punishable 
Ii7  courts  having  Jurisdiction  where  committed,  p.  239. 


61-2T1         Notefl  on  D.  S.  Reports.-  €»* 

law.— Transcript  ot  reporter's   notes  of  testimonr    of 
ce  deceaeed.  Is  admlEBlble  at  second  trial,  p.  240. 
I  in  State  t.  Byers.  IG  Mont  5U8,  41  Pac.  708,  admltttni; 
it  evidence  at  preliminary  examination;  People  t.  Cor^. 
348,  Kl  N.  E.  1020,  dying  declaratloDS  are  admiBslble; 
osblDS,  17  Wash.  564,  SO  Pac.  MS,  admltUng  evlduMM 
1  witneaa  at  torma  trial;  State  v.  Manalon,  ~  Utah.  — , 
S,  46  L.  R.  A.  641,  croae-einmlnatlon  aaUafiea  rlftat  oC 
ronted.    See  note  In  61  Am.  St  Rep.  891. 
1  Cllne  V.  State,  3C  Tez.  Cr.  348,  61  Am.  St  Rep.  865.  30 
.  right  of  being  confronted  extends  to  every  trial, 
tlon  must  be  loterpreted  In  light  of  law  exlatlac  wheo 
)ted.  p.  243. 

1  In  Cllne  t.  State,  36  Tex.  Cr.  b^S,  349,  CI  Am.  St.  Bep. 
6  8.  W.  IIOQ.  1107.  argTiendo.    See  note  in  GI  Am.  St. 

donal  provisions  In  nature  of  bill  of  rights,  are  mbjeet 
na  previous] J  recognlxed,  p.  243. 

I  in  CUne  v.  State,  86  Tex.  Cr.  346,  01  Am.  SL  RepL  88S. 
lOS,  right  of  bting  confroDted  la  DOt  to  be  limited, 
must  be  aaked  aa  to  truth  of  previous  statemeota  In 
ipeacb  him,  p.  24S. 

I  in  Carpenter  v.  State,  62  Ark.  80B,  36  8.  W.  900.  and 
wple.  21  Colo.  126,  40  Pac  778. 

.  law.— Testimony  of  witneaa,  alnce  deceaaed,  at  tnrmtx 
at  be  Impeached,  p.  250. 

1  Id  State  v.  Wiggins,  50  La.  Ann.  833.  23  So^  335.  aTeo 
tradlctlon  followed  deposition,  or  wta  unlcnown  to  ac- 
)  note  In  61  Am.  St  Rep.  888. 

Isbed  In  Carver  v.  United  States,  104  U.  8.  698,  41  L.  SOS. 
iSO.  deceased's  etatemente.  contradicting  dying  declara- 
idmlaalble. 

Hll-271,  39  L.  417,  THE  ROLLER-MILL  PATENT. 

or  pioneer  Invention  should  be  llb«vlly  conatmed,  p.  268. 

io.  238,677,  for  Improvement  in  roUer-mllla,  la  void  for 

jvelty,  p.  271. 

]  In  Cartn-  Mecb.  Co.  v.  Hnnes.  70  Fed.  867,  patenta  fw 

tvements  are  strictly  constnied. 

~  There  la  no  Infringement  wb«e  machine  doee  not  e^ 

Bsemble  patoited  machine,  p.  271. 

I  In  Eagle  Sanitary,  etc.,  Co.  t.  Elwood,  78  Fed.  486,  ld»- 

ictlon  and  p«f(»inance  thereof  In  aame  manner  are  e» 
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15C  U.  8.  272-276,  39  L.  422.  ANDREWS  v.  SWARTZ. 

Criminal  law.— Appeal  is  not  necessary  incident  of  due  process, 
p.  275. 

Courts.—  Repugnancy  of  State  statute  to  State  Constitution  doe« 
not  warrant  habeas  corpus  from  Federal  court,  p.  275. 

Approved  in  In  re  Boardman,  169  U.  S.  44,  42  L.  655,  18  S.  Ct. 
293,  where  trial  Judge  refused  to  stay  execution  pending  appeal; 
Ex  parte  Murray,  66  Fed.  299,  where  statute  did  not  discriminate 
against  colored  Jurors. 

Courts.—  Error  in  State  court  having  Jurisdiction  does  not  war- 
rant habeas  corpus,  p.  276. 

Approved  in  Harkrader  y.  Wadley,  172  U.  8.  164,  19  8.  Ot  125, 
following  rule;  Eaton  v.  West  Virginia,  PI  Fed.  7G7,  ul  U.  S.  App. 
677,  better  remedy  is  by  appeal,  even  where  conviction  uuconstitu- 
tionaL 

Habeas  corpus  wiU  not  discharge  prisoner  sentenced  by  court 
having  Jurisdiction,  p.  276. 

Approved  In  Ex  parte  Keeler,  45  8.  C.  542,  55  Am.  St.  Rep.  789, 
28  8.  B.  866,  81  L.  R.  A.  679,  following  rule;  Bergemann  v.  Backer, 
157  U.  8.  659,  89  L.  848,  15  8.  Ct  729,  where  Jurisdiction  existed 
and  statute  was  valid. 

Courts.- State  trial  court  should  be  reviewed  by  highest  State 
court  before  writ  from  Supreme  Court,  p.  276. 

Approved  in  Roesel  v.  Kirk,  172  U.  8.  646,  19  8.  Ct  879,  following 
rule;  In  re  Buchanan,  158  U.  8.  36,  89  L.  887,  15  S.  Ct  725,  declin- 
ing to  review  question  of  Juror's  competency;  Gibson  v.  Mississippi, 
162  U.  8.  591,  40  L.  1082,  16  S.  Ct  910,  error  in  administering  crim- 
inal law  does  not  create  Federal  Jurisdiction. 

156  U.  8.  277-295,  39  L.  424,  HUDSON  v.  PARKBR« 

FedenJ  courts  may  issue  all  writs  necessary  to  Jurisdiction  and 
agreeable  to  usages  of  law,  p.  281. 

Approved  in  Ballew  v.  United  States,  160  U.  8.  202,  40  L.  395,  16 
8.  Ct  269,  remanding  cause  for  Judgment  on  one  count  under  gen- 
eral verdict 

Courts.—  State  practice  act  does  not  include  manner  of  bringing 
cases  to  Supreme  from  inferior  Federal  court  p.  281. 

Supreme  Court  may  make  rules,  not  Inconsistent  with  Federal 
laws,  prescribing  f<»rm  of  writs,  p.  284. 

Supreme  Court  cannot  by  rule,  enlarge  or  affect  Its  own  at  any 
Federal  court's  inherent  Jurisdiction,  p.  284. 

Supreme  Court  Justice  may  allow  writ  to  operate  as  supersedeas 
to  any  District  Court  p.  284. 

Bail  is  allowable  under  Federal  laws  until  accused  is  adjudged 
guilty  In  court  of  last  resort  p.  285. 
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BaiL—  Authority  of  Supreme  Justice  to  ord&r  ball  Includes  power 
to  approve  or  compd  approval  of  bond,  p.  287. 

▲ppeaL—  Writ  allowed  out  of  court  is  not  supersedeas  until  filed 
in  court  to  which  addressed,  p.  288. 

Mandamus  cannot  contnrf  discretion,  but  may  compel  its  exer- 
cise, p.  288. 

Approved  in  State  ▼.  Beall,  48  Neb.  820,  67  N.  W.  868,  oomprilinc 
reception  of  valid  verdict;  Scliintz  v.  Morris,  13  Tex.  Giv.  App.  594, 
35  S.  W.  523,  compelling  Judge  to  annul  verdict 

Exceptions,  Bill  of.— Mandamus  lies  to  compel  settlement,  but 
not  to  regulate  framing,  p.  288. 

Ball  in  one  case  cannot  affect  custody  under  subsequent  convic- 
tion tar  other  offense,  p.  289. 

156  U.  S.  296-^22,  89  L.  430,  BMBRT  v.  MISSOURL 
Hawkers  and  peddlers.— "  Peddler "  d^ined,  pp.  d06-30a 

Approved  in  HaU  v.  State,  39  Fla.  669,  674,  675,  28  Sa  121,  128, 
hawker  and  peddler  are  synonymous;  South  Bend  v.  Martin,  142 
Ind.  39,  52,  41  N.  E.  317,  321,  29  L.  R«  A.  534,  538,  one  who  sells 
and  delivers  at  same  time;  Wrought-Iron  Range  Go.  v.  Carver,  118 
N.  O.  334,  335,  24  S.  B.  353,  upholding  legisUtive  definition  of  ped- 
dler; Gre^sboro  v.  Williams,  124  N.  G.  170,  32  8.  B.  493,  one  tak- 
ing orders  for  pictures  to  be  delivered  is  not  peddler. 

Hawkers  and  peddlers.— Sewing-machine  solicitor,  with  goods 
in  wagon,  is  peddler  within  Missouri  statute,  p.  309. 

Conunflrcew— State  may  regulate  and  tax  occupation  of  selling 
goods  in  vendor*8  actual  possession  in  State,  p.  311. 

Approved  in  Oliver  Finney  Grocery  Ga  v.  Speed,  87  Fed.  415, 
upholding  merchants'  privilege  tax;  Hopkins  v.  United  States,  171 
U.  S.  595,  19  S.  Gt  46,  holding  live-stock  exchange  not  within  Fed- 
eral anti-trust  law  of  1890;  Duncan  v.  State,  105  Ga.  457,  80  S.  B. 
755,  where  orders  were  filled  from  warehouse  inside  State;  South 
Bend  v.  Martin,  142  Ind.  46,  51,  41  N.  B.  319,  321,  29  L.  R.  A.  536. 
537,  though  title  be  in  non-resident;  State  v.  Montgomery,  92  Me. 
440,  43  AtL  16,  where  solicitor  had  broken  imported  packages;  Lau- 
rens V.  Blmore,  55  S.  G.  481,  33  S.  B.  561,  45  L.  R.  A.  251.  annulling 
occupation  tax  as  to  resident  solicitor  for  foreign  company. 

Distinguished  in  United  States  v.  Addyston  Pipe,  etc^  Go.,  85 
Fed.  295,  54  U.  S.  App.  767,  enjoining  iron-pipe  combination  restrict- 
ing interstate  sales. 

Commerce.— State  law  taxing  imports  on  their  way  to  become 
incorporated  with  general  property  is  void,  p.  313. 

Approved  in  Scott  v.  Donald,  165  U.  S.  99,  41  L.  645,  17  &  Ct 
272,  affirming  S.  G.,  67  Fed.  857,  annulling  prohibition  of  extra 
State  liquor  purchases;  W.  A.  Vandercook  Go.  v.  Vance,  80  Fed. 
790«  and  of  liquor  importations;  Bx  parte  Loeb,  72  Fed.  6G0,  an- 
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nnlliiiC  prohibition  against  soliciting  sales  of  extra-State  goods; 
United  States  ▼.  Hopkins,  82  Fed.  540,  holding  live-stock  exchange 
handling  cattle  from  sereral  States  nnlawfol  combination. 

Distinguished  in  Rhodes,  etc.,  Mfg.  Go.  y.  New  Hampshire,  70 
Fed.  722,  Federal  court  cannot  enjoin  State  criminal  proceedings; 
South  Bend  y.  Martin,  142  Ind.  50,  41  N.  B.  321,  29  L.  R.  A.  537, 
where  goods  are  Imported  before  peddler's  employment  begins. 

OomnuToe.— State  tax  on  peddlers  not  discriminating  between 
products  of  residents  and  non-residents  is  valid,  p.  322. 

Approved  In  Parsons  ▼.  Missouri,  166  U.  S.  719,  41  L.  1187,  17 
S.  Ct  997,  foUowing  rule;  Preston  ▼.  Finley,  72  Fed.  858,  860,  ui>- 
holdJng  occupation  tax  on  Sunday  newspaper  y«idors;  In  re  May, 
82  Fed.  425,  discrimination  must  exist  to  <UYalidate  State  statute; 
Oliver  Finney  Grocery  Co.  v.  Speed,  87  Fed.  413,  414,  upholding 
tax  on  capital  invested  in  mercantile  business;  Anniston  v.  South- 
em  Ry.,  112  Ala.  566,  20  So.  917,  upholding  municipal  license  tax 
on  railroads;  CarroUton  v.  Bazzette,  159  IlL  293,  42  N.  E.  840,  31 
li.  R.  A.  526,  upholding  tax  on  itinerant  merchants  buying  and  sell- 
ing banluiipt  stocks;  State  t.  Wheelock,  95  Iowa,  585,  58  Am.  St 
Rep.  445,  64  N.  W.  622,  30  L.  R.  A.  440,  and  n.,  upholding  tax  ^n 
itinerant  drug  vendors  professing  to  cure;  State  v.  Montgomery. 
92  Me.  439,  43  AtL  15,  upholding  act  of  1889;  Wrought-Iron  Range 
Co.  V.  Carver,  118  N.  G.  334^  336,  24  S.  B.  353,  upholding  peddlei-s' 
tax  of  1895;  dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S. 
678,  19  S.  Ct.  75,  majority  upholding  New  York  franchise  tax  law. 

Distinguished  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  23,  24, 
18  S.  Ct.  765,  766,  State  cannot  prohibit  sales  of  oleomargarine  in 
imported  packages;  Commonwealth  v.  Myer,  92  Va.  814,  23  S.  B. 
917,  31  L.  R.  A.  381,  where  discrimination  exists. 

Miscellaneous.-*  Cited  in  Wrought-Iron  Range  Co.  v.  Carver,  118 
N.  C.  832,  24  8.  E.  353,  sheriff  may  levy  unpaid  license  tax. 

156  U.  8.  822-328,  39  L.  438,  IN  RE  LEHIGH  MIN.,  ETC.,  CO. 

Courts.— Question  of  Jurisdiction  is  sufficiently  certified  where 
record  shows  it  only  question  Involved,  p.  327. 

Approved  in  Shields  v.  Coleman,  157  U.  S.  176,  89  L.  663,  15  S. 
Ct  573,  upholding  appeal  "granted  solely  on  question  of  Jurisdic- 
tion;** Interior  Construction  Co.  v.  Oibney,  160  U.  S.  219,  40  L. 
401,  16  S.  Ct.  273,  where  Circuit  Court  dismissed  on  demurrer  to 
Jurisdiction. 

Distinguished  in  The  Bayonne,  159  U.  S.  693,  40  L.  309,  16  8.  Ct. 
187,  where  prayer  for  appeal  was  too  general;  Van  Wagenen  v. 
Sewall,  160  U.  S.  372,  40  L.  461,  16  S.  Ct  371,  where  decree  did  not 
show  jurisdiction  sole  question;  Chappell  v.  United  States,  160  U. 
S.  507,  40  L.  513,  16  S.  Ct  399,  where  Circuit  Court  took  Jurisdic- 
tion and  allowed  writ  generally. 

Courts.—  Sole  question  of  Jurisdiction,  sustained,  may  be  brought 
direct  to  Supreme  Court,  p.  828. 
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Approved  in  Smith  v.  McKay,  161  U.  S.  857,  40  L.  732,  16  S.  Ct. 
481,  where  sole  question  of  Jurisdiction  was  certifled  up;  Holt  ▼• 
Indiana  Bifg.  Co.,  80  Fed.  3,  46  UT  S.  App.  717.  appeal  in  suit  to 
enjoin  tax  of  patent  right  is  to  Supreme  Court 

156  U.  S.  328-330,  39  L.  440,  BROWN  v.  WEBSTER. 

Appeal.^  Interest  on  price  is  part  of  damages  in  stiit  on  war- 
ranty, to  determine  Jurisdiction,  p.  330. 

Approved  in  Edwards  y.  Bates  Co.,  163  U.  8.  272,  41  L.  157,  16 
S.  Ct.  069,  matured  interest  coupons  are  promises  separable  f rwn 
bonds  in  determining  jurisdiction. 

Distinguished  in  Greene  Ca  v.  Kortrecht,  81  Fed.  241,  52  U.  & 
App.  252.  interest  on  past-due  bonds. 

156  U.  S.  330-335,  89  L.  441,  BANK  01   RONDOUT  v.  SMITH. 

AppeaL^  Final  decree  leave*  nothing  to  be  done  but  to  executsi, 
p.  333. 

▲ppeaL—  Decree  merely  dismissing  as  to  one  defendant  who  d^ 
murred,  is  not  final,  p.  334. 

Approved  in  Baker  v.  Old  Nat  Bank,  91  Fed.  460,  63  U.  S.  Appu 
36,  dismissal  of  bill  to  enforce  stock  assessment,  as  against  pledges; 
Gregory  v.  Fike,  67  Fed.  848,  21  U.  S.  App.  658,  order  granting  leave 
to  dismiss  against  one  defendant  is  revocable. 

156  n.  8.  885-342,  89  L.  443,  CONNELL  v.  SMILEY. 

Bemoval.—  Party  petitioning  for,  or  consenting  to,  removal  can- 
not object  that  it  was  too  late,  p.  339. 

Approved  in  Powers  v.  Chesapeake,  etc,  Ry^  169  U.  8.  96,  42  U 
675,  18  8.  Ct  266,  time  of  removal  is  not  JurisdictionaL 

Bemoral.— Separate  answers  by  defendants  to  Joint  action  «1o 
not  render  suit  separable,  p.  840. 

Approved  in  Creagh  v.  Equitable  Life^  etc,  Soc,  88  Fed.  8,  whers 
one  defendant  claimed  separate  controvovy  with  alien  plainUff. 

Distinguished  in  Powers  v.  Chesapeake,  etc,  Ry.,  169  U.  8.  97* 
42  L.  675,  18  S.  Ct  200,  upon  plaintiff's  discontinuance  as  against 
resident  defendants. 

Bemoval.— Separable  controversies  may  exist  where  there  are 
several  interveners  in  suit  against  sole  defendant,  p.  840. 

Supreme  Court  will,  sua  s)[)onte,  consider  objections  to  Its  own 
Jurisdiction  and  that  of  court  below,  p.  840. 

BemoTal.— Cause  will  not  be  reversed  where  petition  sutDclsnt 
though  record  does  not  show  separable  controversy,  p.  841. 

156  U.  S.  842-847,  89  L.  446,  PALMER  v.  CORNING. 
Patent  is  prima  fade  evidence  of  patentability,  p.  842. 

Approved  in  Western  Elec.  Co.  v.  Home  TeL  Cow,  85  Fed.  6681 
defendant  must  prove  want  af  novelty. 
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Patents.— Combination  of  old  elements  in  No.  134,07S.  for  im- 
provement in  sewer-gratings,  involved  no  invention,  p.  346. 

Approved  in  Specialty  Mfg.  Go.  v.  Fenton  Mfg.  Co.,  174  U.  S.  408« 
19  S.  Ct  643,  Hoffman  patent  for  storage  book-cases  is  mere  com- 
bination; Osgood  Dredge  Co.  v.  Metropolitan  Dredging  Co.,  75  Fed. 
672,  33  n.  S.  App.  581,  combination  is  not  invention;  American  To- 
bacco Co.  V.  Streat,  83  Fed.  705,  42  U.  S.  App.  G17,  infringement 
exists  Only  upon  use  of  all  elements  of  combination;  Wilkins,  etc.. 
Fastener  Co.  v.  Webb,  89  Fed.  997,  upholding  Wilkins  patent  for 
button-fastener;  Loewenbacb  v.  Hake-Stem  Co.,  92  Fed.  663,  Loew- 
oibach  patent  for  carbon  copying-book  is  void;  Sperry  Mfg.  Co.  v. 
J.  L.  Owens  Co.,  96  Fed.  977,  Sperry  patent  for  fanning-miU  pro- 
duces no  new  result 

156  U.  S.  347-353,  39  L.  447,  MARICOl  A,  ETC.,  R.  R.  v.  ARIZONA. 
Supreme  Court  may  review  territorial  court's  judgment  involv- 
ing authority  to  tax  under  organic  act  p.  351. 

Public  lands.— Withdrawal  of  Indian  reservation  re-establishes 
authority  of  territory  wherein  land  lies,  p.  351. 

Approved  in  Thomas  v.  Gay,  169  U.  S.  273,  275,  277,  42  L.  744, 
745,  18  S.  Ct  343,  344,  345,  territory  may  tax  cattle  in  unorganized 
county. 

Fubllo  lands.— Congress  may  grant  land  reserved  for  Indians 
unless  restricted  by  treaty,  p.  351. 

Taxation.—  When  all  railroad's  rights  and  property  are  taxed  as 
unit  tax  is  lien  on  all  property,^  p.  352. 

156  U.  S.  353-361,  39  L.  450,  UNITED  STATES  v.  THOMAN. 

In  statute  giving  power  for  benefit  of  public,  or  of  private  per- 
son "  may  '*  generally  means  must  p.  359. 

Statute  using  **  may "  in  special  contradistinction  to  '*  shall," 
confers  discretion,  p.  359. 

Constitatlonal  law.— Louisiana  act  of  1877, -giving  discretionary 
power  to  apply  surplus  revenue  to  prior  debts,  gave  no  contract 
rights,  p.  360. 

Approved  in  Siegel  v.  New  Orleans,  81  Fed.  528,  52  U.  S.  App. 
234,  following  rule;  United  States  v.  Board,  etc.,  73  Fed.  770.  affirm- 
ing S.  C,  74  Fed.  492.  41  U.  S.  App.  414,  refusing  to  compel  re- 
funding of  certain  debt  though  exclusion  thereof  unconstitutional; 
Fernandez  v.  Mayor,  50  La.  Ann.  487,  23  So.  612,  where  city's  Judg- 
ment creditor  attacked  certain  expenditures  as  illegal. 

156  U.  8.  361-^84,  39  L.  458,  WALDRON  v.  WALDRON. 

Exceptions,  Bill  of,  signed  after  term,  is  lawful,  if  parties  con- 
sented thereto  during  term.  p.  378. 

Approved  in  Pacific  Bank  v.  Hannah,  90  Fed.  76,  59  U.  8.  Appi 
467,  upholding  bill  filed,  but  not  signed,  in  term  of  Judgment 
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Exceptions,  Bill  of .— Objection  to  failure  to  dellTer  to  eounsH 
must  be  taken  at  time  bill  is  settled,  p.  378. 

Appeal.-— Defendant  moTing  for  new  bond  after  docket  cannot 
object  that  docketing  was  too  late,  p.  378. 

Appeal.— Admission  of  illegal  evidence  oyer  objection  necessi- 
tates reversal,  p.  380. 

Approved  in  Northern  Pac.  R.  R.  v.  Hayes,  87  Fed.  131.  59  U.  8. 
App.  716,  plaintiff's  opinion  as  to  speed  of  unseen  train. 

Qualified  in  Fisher  v.  State,  1  PennewlU  (D^),  391,  41  AtL  185, 
evidence  must  be  prejudicial 

Trial.— Where  evidence  is  admitted  for  one  purpose,  failure  to 
object  does  not  authorize  use  for  others,  p.  381. 

Appeal.— Assertion  in  argument  of  facts  not  In  evidence,  neces- 
sitates reversal,  if  prejudicial,  p.  380. 

Approved  in  Allen  v.  Southern  Gal.  Ry.,  70  Fed.  376,  attorney's 
misconduct  must  be  excepted  to;  Kansas  City,  etc,  B.  B.  t.  SokaL 
61  Ark.  138,  32  S.  W.  499,  where  improper  comments  were  made 
regarding  reason  of  cbaoge  of  venue. 

Airpellate  court  will  not  reverse  where  trial  court  has  corrected 
erroneous  admission  of  testimony,  p.  383. 

Evidence.— RecOTd  of  divorce  is  irrelevant  where  fact  Is  con- 
fessed by  pleadiDgs  and  admitted  by  counsd,  p.  384. 

Api>eaL— Introduction  of  irrelevant  evidoice  Is  not  necessarily 
reversible  error,  p.  384. 

156  U.  S.  385-386,  39  L.  460,  WINTBR  T.  MONTGOMERY. 

8uprem«  Court  has  no  jurisdiction  wh^e  State  court  has  not 
decided  adversely  to  any  Federal  claim,  p.  386. 

Not  cited. 

156  U.  S.  386-387,  39  L.  461,  ILLINOIS  CENT.  R.  R.  v.  BROWN. 

Appeal.— Judgment  remanding  cause  for  further  proceedings  Is 
not  final,  p.  387. 

Not  cited. 

156  U.  S.  387-«91,  39  L.  468,  HAYS  T.  8TEIGER. 

Public  lands.— Purchaser  for  value  of  lands,  nnder  conflimsJ 
Mexican  grant  has  title  against  pre-emptor,  p.  391. 

Not  cited. 

156  U.  S.  391-400.  39  L.  464,  MATHER  v.  RILLSTON. 

KegHg^ence.- Occupation  necessarily  dangerous  must  be  prose 
cuted  with  all  reasonable  precautions  afforded  by  science,  p.  399. 

Approved  In  Burke  v.  Anderson,  69  Fed.  817,  84  U.  8.  App.  132, 
wh«re  dynamite  was  used  in  breaking  ground;  Western  Coal,  etc. 
Go.  V.  Ingraham.  70  Fed.  221,  36  U.  8.  App.  1.  mineowner  nust 
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keep  timbers  in  proper  condition;  The  Elton,  83  Fed.  522,  42  U.  S. 
App.  C66,  where  stevedore  was  injured  by  unsafe  loading  ap- 
pliances; Western  Coal,  etc.,  Co.  t.  Berberich,  94  Fed.  333,  334, 
mineowner  must  use  attainable  appliances  against  explosions; 
Kelley  v.  Fourth  of  July  M.  Co..  16  Mont  498,  41  Pac.  275,  master 
must  see  to  safety  of  tunnel;  dissenting  opinions  in  Finlayson  v. 
Utica  Min..  etc..  Co.,  67  Fed.  514,  32  U.  S.  App.  143,  majority  dis- 
tinguishing where  employment  is  to  remove  dangerous  conditions; 
Myers  v.  Chicago,  etc.,  Ry.,  96  Fed.  408,  majority  denying  liability 
to  bralieman  warned  of  low  bridge. 

Distinguished  in  Hysell  v.  Swift,  78  Mo.  App.  45,  46.  where 
bacteria  from  animal  matter  destroyed  eyesight 

Master,  failing  to  inform  servants  of  dangerous  nature  of  occu- 
pation, is  liable  for  injury,  p.  399. 

Approved  in  Burke  v.  Anderson,  69  Fed.  817,  34  U.  S.  App.  132, 
where  laborer  was  not  warned  of  unexploded  pieces  of  dynamite; 
dissenting  opinion  in  Finlyson  v.  Utica  Min.,  etc..  Co.,  67  Fed.  516, 
32  U.  S.  App.  143,  where  foreman  directed  cutting  of  notch  for  tim- 
bering directly  under  loose  rock. 

Distinguished  in  State  v.  Lazaretto  Guano  Co.,  90  Md.  189,  44 
AtL  1018,  where  employee,  with  knowledge,  was  poisoned  by  fumes. 

Xajyter.—  Where  injury  is  result  of  master's  failure  to  warn  ser- 
vant there  is  no  contributory  negligence,  p.  400. 

156  U.   S.  400-425,  39  L.  471,  CUNNINGHAM  v.  MACON,  ETC., 
R.  R. 
Subrogation.— Right   to   enforce  equitable   subrogation    against 
surety  involves  no  direct  lien,  p.  419. 

Sabrogation,  depending  upon  surety's  possession  of  security,  is 
lost  after  he  has  parted  therewith,  p.  419. 

Subrogation.-- Surety  must  be  party  to  suit  to  enforce  equitable 
Bubrogntion  against  him,  p.  419. 

Bailroads.— Holder  of  bonds,  indorsed  by  State  under  statute^ 
cannot  profit  by  mortgage  created  for  State's  benefit,  p.  420. 

Mortgages.— Junior  mortgagor,  wishing  to  protect  himself,  must 
bid  at  sale  under  mortgage  with  power,  p.  423. 

Mortgages.—  Holders  of  second-mortgage  bonds  cannot  avoid  sale 
under  first  without  tendering  amount  of  first,  p.  425. 

Not  cited. 

156  U.  S.  426-432,  39  L.  478,  BATCHBLOR  v.  UNITED  STATES. 

Banks.— Indictment,  under  S  5209,  R.  8.,  does  not  sufficiently 
describe  offense  by  words  "  willfully  misapplies,"  p.  429. 

Distinguished  in  United  States  v.  Jewett,  84  Fed.  144,  where  in- 
dictment averred  **  conversion  to  own  use." 

Indictment  must  sufficiently  describe  offense  to  enable  defendant 
to  answer  it,  p.  429. 
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Reaffirmed  in  Cochran  v.  United  States,  157  U.  S.  290,  39  L.  706, 

15  S.  Ct  630,  and  Peters  t.  United  States,  94  Fed.  131. 

156  U.  8.  432-463,  39  L.  481,  COFFIN  T.  UNITED  8TATB8. 

Banks.— Indictment,  under  S  5209,  need  not  aver  that  aider  cr 
abettor  occupied  particular  relation  to  bank,  p.  447. 

Reaffirmed  in  Coffin  t.  United  States,  162  U.  S.  666,  40  L.  1111« 

16  S.  Ct  945. 

Indictment  for  aiding  in  or  inciting  to  crime  need  not  state  par- 
ticulars of  aid  or  incitement,  p.  448. 

Approved  in  Graham  v.  People,  181  IlL  486,  65  N.  B.  181,  sustain- 
ing indictment  charging  obtaining  of  money  bj  confidence  game. 

Indictment  stating  that  unlawful  act  was  done  by  officer  as  such, 
and  that  def  aidant  knowingly  aided  him,  is  sufficient,  p.  449. 

Reaffirmed  in  Coffin  t.  United  States,  162  U.  S.  671,  40  L.  1112,  16 
B.  Ct  946. 

Banks.— Indictment  for  misapplication,  arerring  payment  to  in- 
BolTent  not  entitled,  sufficiently  alleges  conversion,  p.  540. 

Approved  in  United  States  v.  Jewett,  84  Fed.  146^  sustaining 
charge  of  misapplication. 

Indictment— Truth  of  averment  that  ^ean&n  or  matter  is  un- 
known is  presumed,  p.  451. 

Approved  in  Frisbie  v.  United  SUtes,  157  U.  S.  167,  89  L.  669,  15 
8.  Ct  589,  where  amount  of  pension  attorney's  ov^charge  was  un 
known;  Kirby  v.  United  States,  174  U.  8.  64,  19  S.  Ot  580,  wha« 
Indictment  failed  to  state  from  whom  stolen  postage  stamps  were 
received. 

Criminal  law. —  Presumption  of  innocence  is  instrument  of  proof; 
reasonable  doubt  is  produced  by  proof,  p.  460. 

Approved  in  Cochran  v.  United  States,  157  U.  8.  299,  39  L.  708« 
15  S.  Ct  633,  reaffirming  rule;  Davis  v.  United  States,  160  U.  S.  487, 
40  L.  505,  16  a  Ct  358,  belief  in  sanity  must  be  without  reasonable 
doubt;  Kirby  v.  United  States,  174  U.  S.  55.  19  S.  Ct  577,  annul- 
ling act  making  conviction  of  principals  conclusive  against  receiver 
sf  stolen  postage;  North  Carolina  v.  Gosnell,  74  Fed.  743,  in  charg- 
ing Jury;  State  v.  Hudspeth,  150  Mo.  30,  51  8.  W.  487,  presumption 
of  innocence  continues  till  verdict;  State  v.  Harrison,  23  Mont  80. 
57  Pac.  648,  refusal  to  charge  presumption  of  innocence  is  error; 
Territory  v.  Lucero,  8  N.  Mex.  558.  46  Pac.  22,  presumption  against 
malice  must  be  overcome. 

Distinguished  in  Agnew  v.  United  States,  165  U.  S.  62,  41  L.  630. 

17  S.  Ct.  241,  court  need  not  charge  in  language  of  counseL 

Criminal  law.—  Refusal  to  charge  as  to  presumption  is  not  cured 
by  charge  as  to  reasonable  doubt  p.  460. 

Followed  in  Cochran  v.  United  SUtes.  157  U.  8.  300,  39  L.  70a 
15  S.  Ct  633. 
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Distinguished  in  Allen  t.  United  States,  164  U.  S.  500,  41  L.  530, 
17  S.  Ct  157,  and  Hartley  v.  State,  55  Neb.  301,  75  N.  W.  834,  where 
charge  already  given  covered  ground;  Newsom  t.  State,  107  Ala. 
130,  18  So.  207,  wh«*e  request  was  defective. 

Criminal  law.— It  Is  error  to  charge  that  burden  of  proof  had 
shifted  to  accused,  p.  461. 

Approved  in  Aguilar  v.  Territory,  8  N.  Mex.  606,  46  Pac  344,  bur- 
den of  proving  premeditation  never  shifts;  Territory  v.  Lucero,  8 
N.  Mex.  557,  561,  46  Pac.  22,  23,  so  also  as  to  malice. 

Indictment  charging  receipt  of  bill  In  pounds  sterling,  proof  of 
payment  in  dollars  is  no  variance,  p.  462. 

Banks.— Making  false  entry  Is  concrete  offoise  under  S  5209, 
R.  S.;  entering  actual  transaction  is  not  included,  p.  463. 

Approved  in  Dow  v.  United  States,  82  Fed.  910,  49  U.  S.  App. 
619,  entry  of  fraudulent  overdraft. 

Miscellaneous.— Cited  in  Gardes  v.  United  States,  87  Fed.  176, 
several  counts  may  be  joined. 

156  U.  S.  464-469,  39  L.  494,  BANNON  v.  UNITBD  8TATBS. 

Con8i>iracy  to  commit  offense  against  United  States  is  not  felony 
at  common  law,  p.  466. 

Indictment  must  allege  felonious  Intent  where  such  Is  essential 
ingredient  to  felony  against  government,  p.  467. 

Indictment  need  not  use  word  "  feloniously  *'  where  statute  creat- 
ing off^ise  does  not,  p.  467. 

Criminal  law.— Offense  is  not  felony  because  punishment  Is  in- 
famous, p.  468. 

Approved  in  Reagan  v.  United  States,  167  U.  S.  808,  39  L.  710, 
15  S.  Ct.  610,  smuggling  Is  not  felony;  Berkowitz  v.  United  States, 
03  Fed.  455,  common-law  conspiracy  to  commit  felony  was  mis- 
demeanor; Howard  v.  United  States,  75  Fed.  993,  43  U.  S.  App.  678, 
34  L.  R.  A.  515,  and  n.,  misdemeanor  sentences  may  be  cumulative; 
In  re  Kirby*  84  Fed.  607,  to  disbar  attorney,  offense  need  not  be 
felony. 

Conspiracy.- At  common  law  It  was  unnecessary  to  allege  or 
prove  overt  act,  p.  468. 

Distinguished  In  United  States  v.  Cassidy,  67  Fed.  705,  under 
Federal  statute  against  conspiracies. 

Conspiracy.- Indictment  under  S  5440,  R.  S.,  must  charge  c<m- 
spiracy  against  all  defendants,  but  overt  acts  only  against  those 
committing  them,  p.  468. 

Conspirpcy  having  been  shown  prima  facie,  act  of  one  in  fur- 
therance thereof,  is  act  of  all,  p.  469. 

Appeal.— Errors  not  In  bill,  or  not  excepted  tOb  or  Immaterial, 
need  not  be  considered,  p.  469. 
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156  U.  8.  470-478.  39  L.  487,  BBLL  SILVER,  BTC.  MIN.  CO.  v. 
FIRST  NAT.  BANK. 
Xortgages.—  Tldrty  days'  notice  of  sale  hj  pnbUcatloii  for  tbree 
snccesslTe  weeks,  is  satisfied,  if  first  is  thirty  days  b^ore.  p.  474. 

Kortgages.— Notice  of  sale,  describing  property  In  language  ef 
tmst  deed,  is  snflElcient,  p.  474. 

Xortgage  conveyed  conditional  estate  which  became  absolute  oo 
breach,  at  common  law,  but  equity  allowed  redemption,  p.  475. 

Mortgagor  may  confer  absolute  power  of  sale  on  breach,  no^ 
withstanding  statute  requiring  f<H-eclosure,  p.  477. 

Distinguished  in  Largey  t.  Chapman,  18  Mont  567,  46  Pac  808, 
under  statute  limiting  m<Nrtgagee  to  foreclosure  action,  he  cannot 
attach. 

156  U.  S.  478-485,  39  L.  502,  ST.  LOUIS,  BTO,  BY.  OO.  T.  108- 
SOURL 
Supreme  Court  cannot  base  review  of  State  decision  on  averment 
of  Federal  question  in  pleadings,  p.  483. 

Approved  in  St  Paul,  etc.,  Ry.  v.  St  Paul,  etc,  R.  R.,  68  Fed. 
11,  32  U.  S.  App.  372,  following  rule;  Remington  Paper  C^  v.  Wat- 
son, 173  U.  S.  452,  19  S.  Ct  459,  State  decision  based  on  local  ques- 
tion is  not  reviewable. 

Supreme  Court  cannot  review  decision  of  State  court  oo  petition 
for  prohibition  to  lower  court  p.  484. 

Beceivers.—  Ord^  to  one  receive  to  transfer  to  another  does  BOt 
deprive  of  property  without  process,  p.  484. 

Mortgages.—  Appointment  of  receiver  in  foreclosure  Is  not  depri- 
vation of  property,  p.  484. 

Supreme  Court  cannot  determine  validity  of  Stats  court's  ap- 
pointment of  receiver,  p.  484. 

156  U.  S.  485-494,  89  L.  505,  LINDSAY  v.  FIRST  NAT.  BANK. 

Federal  court  suit  by  bank  to  have  State  assessment  on  stock 
declared  invalid  should  be  in  equity,  p.  492. 

Federal  court's  equity  jurisdiction  cannot  be  affected  by  State 
law,  p.  493. 

Approved  in  Davis  v.  Davis,  72  Fed.  84,  80  U.  S.  App.  728,  not* 
withstanding  act  conforming  Federal  to  State  practice. 

156  U.  S.  494-501,  89  L.  508.  CARR  v.  FIFE. 

Appellate  court  will  not  consider  stipulation  not  used  in  lower 
court  on  review,  p.  496. 

Approved  in  United  States  v.  Bell  TeL  CO.,  167  U.  8.  264  ^  U 
162,  17  S.  Ct  819,  arguendo. 

Appeal.— Afildavits  may  show  necessary  Jurisdictional  amovnt 
where  record  is  defective,  p.  497. 
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Judge  Is  not  disqnaiiueo  u«ciLiiise»  oeiore  spp<^tmeiit,  he  was  at- 
torney for  party,  in  another  matter,  p.  488. 

▲ppeaL—  Objection  that  receiver  acted  with  register  on  hearing 
of  case  must  be  made  below,  p.  489. 

Pnblio  lands.—  Departm^f  s  dedsicMi  as  to  facta  ia  condoslTe  in 
absence  of  frand  or  conspiracy,  p.  601. 

PuUie  lands.—  Record  of  officer's  proceedings  is  rdeyant  in  salt 
to  annnl  patoit  for  misconduct,  p.  601. 

Miscdlaneons.—  Cited  in  Koenigsberger  t.  Richmond  Silyer  ICin. 
Co^  168  U.  8.  47,  89  L.  881,  15  8.  Ot  754,  maintaining  JnrisdicUon 
where  petition  to  transfer  was  filed  in  State  8niNreme  Ck>nrt  before 
it  acted. 

156  U.  8.  602-517,  88  L.  511,  NATIONAL  0A8H-RBGI8TBR  CO. 
V.  B08T0N  CA8H,  ETC.,  CO. 
Patents.— Bnd  or  porpose  sought  to  be  accomplished  is  not  pat- 
oitable,  p.  515. 

Patents.—  If  new  use  of  device,  although  analogous  to  former, 
produces  important  results,  patent  will  issue,  p.  515. 

Approved  in  Tannage  Patoit  Co.  v.  Zahn,  70  Fed.  1005,  28  U. 
8.  App.  620,  upholding  8chultz  patent  for  tanning  leather;  Heap 
V.  Tremont  etc..  Mills,  82  Fed.  456,  60  U.  8.  App.  225,  upholding 
Grosselin  patent  for  "planetary**  cloth-napping  machine;  Beach 
V.  Hobbs,  82  Fed.  822,  upholding  certain  claims  of  Beach  patent 
tor  machine  for  attaching  stays  to  box  comers;  Consolidated  Car, 
etc,  Co.  V.  American  Elec.,  etc.,  Corp.,  82  Fed.  907,  upholding  Mc- 
Blroj  patent  for  ^ectrical  heater;  Adams,  etc.,  Co.  v.  E.  T.  Bur- 
rowes  Co.,  83  Fed.  464,  upholding  Crissen  patent  for  window  or  cur- 
tain fixtures;  Palmer  v.  John  E.  Brown  Mfg.  Co.,  84  ted,  457,  an- 
nulling Palmer  patent  for  quilting  machine;  8afeguard  Account  Ca 
V.  Wellington,  86  Fed.  148,  application  of  perforation  to  produce 
separability  is  not  invention;  Davock  v.  Chicago,  etc.,  R.  R.,  68 
Fed.  468.  arguendo. 

Patents.—  Where  und^lying  principles  of  machines  are  precis^ 
similar,  there  is  infringement,  p.  517. 

Approved  in  McKay,  etc.,  Mach.  Co.  v.  Copeland,  etc,  Mfg.  Co., 
77  Fed.  311.  Hurlburt  &  Kennard  patent  f<H-  flanging  shoe-counters, 
held  anticipated. 

Miscellaneous.— Cited  in  National  Cash-Reg.  Ca  v.  Leland,  84 
Fed.  512,  as  to  effect  of  Judgment 

Patents.—  No.  271,363,  for  cash  register  and  indicator,  held  valid 
and  infringed,  p.  517. 

156  U.  8.  518-^26,  38  L.  517,  GOLDEY  v.  MORNING  NBW8. 

Bhpreme  Court  is  not  prevented,  by  S  lOU,  R.  8.,  from  review- 
ing question  <^  jurisdiction  depending  on  service,  p.  520. 
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Process.— Constructive  service,  although  effective  tn  jvrlsdlctlea 
permitting  it  will  not  be  recognized  elsewhere,  p.  CZL 

Approved  in  Cooper  v.  KeweU,  173  U.  8.  667.  19  8.  Ct  610,  Cir- 
cuit Court  in  same  State  may  Inquire  Into  8tate  coorf  ■  jnrlsdlctton. 

Partnership.—  Service  on  resident  partner  will  not  support  Judg- 
ment against  him  and  non-resident,  p.  621. 

Judgments.—  States  are  not  required  to  give  credit  to  judgments 
rendered  upon  constructive  service,  p.  621. 

Federal  court  will  not  recognize  service  on  officer  of  foreign  cor- 
poration temporarily  in  State  In  personal  action,  p.  622. 

Approved  In  United  States  Graphite  Ca  v.  Pacific  Graphite  Co,  68 
Fed.  443,  and  Rust  v.  United  States  Water-Works  Co.,  70  Fed.  137, 
86  U.  8.  App.  167,  both  following  rule;  Central  Trust  Co.  v.  Chatta- 
nooga, etc.,  R.  R.,  68  Fed.  688,  where  garnishee  and  principal  debtor 
were  non-residents;  DeCastro  v.  Compagnie  Francalse,  etc  76  Fed. 
426,  where  company  had  ceased  to  do  business  locally;  National 
Bank  v.  Furtlck,  2  Marv.  (Del.)  62,  69  Am.  St  Rep.  104,  42  AtL 
481,  44  L.  R.  A.  118,  act  of  1881  does  not  auth<Hrise  attachment  of 
foreign  corporation;  Associated  Press  v.  United  Press,  104  Ga.  66. 
29  8.  E.  871,  where  attachment  suit,  without  levy,  was  filed  against 
foreign  corporation;  Farrell  v.  Oregon  Gold  Co.,  31  Or.  467,  49  Pac 
877,  construing  local  statute.    See  note  In  69  Am.  8t  Rep.  113. 

Distinguished  in  Barrow  8.  S.  Co.  v.  Kane,  170  U.  8.  Ill,  42  L. 
968,  18  8.  Ct  630,  Circuit  Court  has  jurisdiction  on  service  of  rest- 
dent  agent  though  State  statute  silent;  Mutual  L.  Ins.  Co.  v.  Sprat* 
ley,  172  U.  8.  610,  19  8.  Ct  311,  Insurance  company  carrying  local 
policies  does  local  business,  though  not  soliciting;  Palmer  v.  Chicago^ 
Herald  Co.,  70  Fed.  887,  wh^e  newspaper  maintained  agent  in 
State;  Christie  v.  Davis  Coal,  etc.,  Co..  92  Fed.  4,  under  facts;  Don- 
ahue V.  Calumet  Fire-Clay  Co..  94  Fed.  26,  arguendo. 

Removal  petition  must  be  filed  by  time  limited  in  State  court 
for  any  defense  whatever,  p.  624. 

Approved  in  Fidelity  Trust  etc.,  Co.  v.  Newport  News,  etc^  Co., 
70*  Fed.  407.  where  local  statute  gives  twenty  days  for  answer,  p^ 
tition  twenty  days  after  special  appearance  is  too  late;  Frlnk  v. 
Blackington  Co.,  80  Fed.  307,  Massachusetts  rule,  requiring  answer 
in  time  limited  for  appearance,  governs  removal  petition;  Gregoiy 
V.  Boston  Safe-Deposit  etc..  Co..  88  Fed.  4,  removal  petition  after 
answer  day  is  too  late  under  act  of  1887. 

Distinguished  In  Collins  v.  Scott  76  Fed.  614,  failure  to  object 
to  lateness  of  petition  is  waiver. 

Appearance  to  petition  for  removal  does  not  waive  objection  to 
sufficiency  of  service,  p.  626. 

Approved  in  Wabash  Western  Ry.  v.  Brow,  164  U.  8.  276,  41  L. 
433,  17  8.  Ct  127,  and  Kinne  v.  Lant  68  Fed.  439,  both  foUowtng 
rule:  National  Ace.  Soc  v.  Spiro,  71  Fed.  898,  87  U.  &  App.  63a 
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cortlfylng  up  question  of  waiver  where  appearance  for  removal  was 
not  limited;  Wbiteley,  etc.,  Castings  Co.  v.  Sterlingwortb  Ry.  Sup- 
ply Co.,  83  Fed.  855,  demurring  and  filing  b<md  discharging  attach- 
ment before  answer-day,  does  not  waive  removal. 

Removal  is  not  admission  that  cause  was  rightfully  pending  in 
State  court,  p.  525. 

Approved  in  Wabash  Ry.  v.  Brow,  164  U.  S.  277,  280.  41  L.  434, 
435,  17  S.  Ct  127,  128,  and  Adams  v.  Heckscher,  80  Fed.  744. 
*both  following  rule;  Mexican  Nat  R.  R.  v.  Davidson,  157  U.  S.  207, 
39  L.  675,  15  S.  Ct  565,  Jurisdiction  on  removal  does  not  exceed 
original  jurisdiction;  Hale  v.  Wharton,  73  Fed.  748,  where  service 
was  upon  non-resident  attending  court  in  another  case. 

Distinguished  in  Purdy  v.  Mttller,  81  Fed.  514.  515.  516,  refusing 
to  dismiss  where  Jurisdiction  was  acquired  by  attachment 

Miscellaneous.— Cited  In  Chapman  v.  Reynolds,  77  Fed.  276.  33 
U.  8.  App.  686,  c<»i6idering  objection  to  refusal  to  charge,  though 
not  specific,  under  implied  agreement;  Bigelow  t.  Nlckerson.  70 
Fed.  121,  34  U.  b.  App.  261,  80  L.  R.  A.  341,  without  special  appli* 
cation. 

15C  U.  8.  627-«36,  89  L.  520,  EVBRS  v.  WATSON. 

KemovaL—  Presumption  is  against  party  objecting  where  circum- 
stances of  removal  do  not  appear,  p.  531. 

Approved  in  Healey  v.  Humphrey,  81  Fed.  992,  48  U.  8.  App.  441, 
where  bill  assailing  replevin  Judgment  did  not  show  location  ot 
replevied  prc^erty. 

BemoT&L— Under  act  of  1875  Circuit  Court  has  power  to  rear- 
range parties  to  sustain  jurisdiction,  p.  532. 

Approved  in  Pullman's  etc..  Car  Co.  v.  Washburn,  06  Fed.  794. 
reaffirming  rule;  Button  v.  Bancroft.  77  Fed.  482,  where  Interest  of 
resident  defendant  and  plalntiflT  were  Id^itlcal. 

Judgments.—  After  final  decree,  want  of  jurisdiction,  apparent  on 
record,  is  not  available  collaterally,  p.  533. 

Approved  in  CuUer  v.  Hust<»i,  158  U.  8.  431,  89  L.  1043.  15  S. 
Ct  871.  and  Goodsell  v.  Delta,  etc..  I-and  Co.,  166  U.  8.  718.  41  L. 
1186,  17  8.  Ct  993,  dismissing  appeal  in  8.  C,  72  Miss.  588,  18  So. 
454.  upholding  unreversed  Circuit  Court's  judgments;  Dexter  v. 
8ayward.  84  Fed.  308,  declining  to  annul  mandate  of  Circuit  Court 
of  Appeals. 

Judicial  sale,  on  record,  will  not  be  annulled,  mm  against  bona 
fide  purchasers,  after  four  years,  p.  586. 

166  U.  8.  537-544,  89  L.  524,  ARD  v.  BRANDON. 

Judgment  against  govemmoit  in  suit  to  annul  patent  does  not 
conclude  one  not  party  thereto,  p.  541. 
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oo  relinquishment  of  homestead,  settler's  right  attaches  as  against 
<me  procuring  relinquishment. 

156  U.  S.  552-574,  39  L.  530,  UNITED  STATES  T.  BERDAN  FIRE- 
ARMS GO. 

Patents.—  Old  elements  united  with  another  in  new  combinatlcm, 
producing  new  result,  do  not  infringe  old  combination,  p.  566. 

Approved  in  Campbell  Printing-Press,  etc.,  Co.  t.  Duplex,  etc, 
Co.,  86  Fed.  323,  338,  where  operation  of  defendant's  machine  re- 
quires more  or  less  elements  than  combination  patent. 

Distinguished  in  Boston  Lasting-Mach.  Co.  v.  Woodward,  82  Fed. 
100,  50  D.  S.  App.  177.  where  later  patent  is  mere  improvement 

Court  of  Claims  has  not  Jurisdiction  of  claim  against  govern- 
ment for  infringing  patent,  p.  565. 

United  States  —  Patents.—  Where  government  officers  use  inven- 
tion with  patentee's  consent,  promising  compensation,  contract  it 
implied,  p.  560. 

Distinguished  in  Bellsnap  v.  Schild,  161  U.  S.  17,  40  L.  601,  16 
S.  Ct  445,  suit  for  infringement  does  not  lie  against  United  States. 

United  States.— Statute  of  limitations  bars  action  on  implied 
contract  for  use  of  invention  six  years  before,  p.  570. 

Court  of  daims'  determination  of  reasonable  royalty  on  govern- 
ment's use  of  invention  is  final,  p.  573. 

166  U.  S.  574-577,  39  L.  537,  CORINNE  MILL  CANAL,  ETC.,  CO. 
V.  JOHNSON. 
Public  lands.—  Claimant  of  title  under  railroad  grant  must  show 
that  land  was  not  excepted,  p.  576. 

Api>eaL—  Presumption  is  in  favor  of  rulings  of  trial  court,  p.  577. 
Not  cited. 

156  D.  S.  577-589.  39  L.  538,   PITTSBURG.   ETC.,  COAL  CO.  v. 
BATES. 
Commerce.—  "  Imports,"  as  used  in  Constitution,  applies  only  to 
articles  brought  from  foreign  countries,  p.  587. 

Commerce.—  Taxation  of  coal  brought  from  another  State  for  sale 
Is  not  commerce  regulation,  p.  589. 

Approved  in  Anderson  v.  United  States,  171  U.  S.  615,  19  S.  Ct 
63,  upholding  rules  of  stoclc  exchange,  dealing  in  cattle  of  several 
States;  Oliver  Finney  Grocery  Co.  v.  Speed,  87  Fed.  413,  415,  up- 
holding revenue  tax  on  capital  on  mercantile  business;  Kelley  v. 
Rhoads.  7  Wyo.  259,  75  Am.  St  Rep.  914,  51  Pac.  598,  39  L.  R.  A. 
800,  upholding  tax  on  live  stocli  brought  to  State  to  graze.  See 
note  In  62  Am.  St  Rep.  474. 

Distinguished  in  United  States  v.  Hoplcins,  82  Fed.  540,  holding 
Uve-stocliL  association  handling  stock  from  several  States,  illegal. 
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156   U.  S.  590-1501,  89  L.  544,   PITTSBURG,   BTO,  COAL  CO.   t. 
LOUISIANA. 
Commerce.—  State  law  proTiding  for  gauging  of  coal  boats  is  not 
commerce  regulation,  p.  599. 

Approved  in  Hopkins  v.  United  States,  171  U.  S.  594,  19  S.  Ct. 
46,  reversing  S.  C  82  Fed.  540,  upholding  laws  of  stock  exchange, 
handling  cattle  of  several  States  on  commission;  Anderson  v.  United 
States,  171  U.  S.  618.  19  S.  Ct  55,  upholding  laws  of  stock  exchange 
actually  dealing  in  cattle  of  several  States;  Oliver  Finney  Grocery 
Co.  V.  Speed,  87  Fed.  413,  upholding  revenue  tax  on  capital  in  mer- 
cantile business;  dissenting  opinion  in  People  v.  Hawkins,  157  N. 
T.  22,  51  N.  B.  264,  42  L.  R.  A.  499,  majority  annulling  law  requir- 
ing labelling  of  foreign,  convict-made  goods. 

Commerce.— Such  statute  does  not  lay  duty  on  imports  or  ex- 
ports, p.  600. 

Conmiierce.—  Constitutional  inhibition  on  States  laying  duties  ap- 
plies only  to  Imports  from  foreign  countries,  p.  600. 

Approved  In  Patapsco  Guano  Ca  v.  North  Carolina,  171  U.  8.  800. 
18  S.  Ct.  864,  upholding  tonnage  tax  <m  fertilizers  to  pay  for  Inspec- 
tion. 

Commercow— State's  right  to  tax  for  inspection  Is  confined  tm 
such  as  is  absolutely  necessary,  p.  600. 

Commeroe.—  Law  requiring  gauging  of  coal  boats  works  no  dis- 
crimination against  Imports  by  water,  p.  601. 

156  U.  S.  601-604,  39  L.  549,  SALTONSTALL  v.  WIBBU8CH. 

Customs.—  Ordinary  meaning  of  words  prevails  in  absoice  of  evi- 
dence of  technical  or  commercial  sense,  p.  602. 

Approved  in  Sonn  v.  Magone,  159  U.  S.  421,  40  L.  204,  16  S.  Ct. 
G9,  lentils  and  beans  are  "vegetables,**  not  "seeds;**  Pattern  v. 
United  States,  159  U.  S.  503,  40  L.  235, 16  8.  Ct  90,  "  woolen  waste  ** 
held  not  to  include  material  In  question. 

Customs.—  Trifling  amount  of  labor  may  change  nature  and  clas- 
sification of  articles,  p.  604. 

Approved  In  United  States  v.  Louis  Hinsberger  Cut-Qlass  Co.,  94 
Fed.  646,  dish  glass-blanks,  ground  on  edges,  are  dutiable  as  "  ar> 
tides  of  glass,  ground.** 

Distinguished  in  Tide-Wat^  Oil  Co.  v.  ¥nlted  States,  171  U.  & 
210,  18  S.  Ct.  840,  disallowing  drawback  on  exported  boxes  made  oC 
imported  shooks. 

Customs.—  Carpenter's  pincers,  scythes,  and  grasshooks  ar«  dntl* 
able  under  act  of  1883,  as  manufactures  of  metal,  p.  604. 

156  U.  a  604-611,  89  L.  560,  GRIMM  v.  UNITBD  8TATB& 

Post-oflioe.—  Proof  of  possession  tends  to  Interpret  obscene  letter 
mailed  contrary  to  act  of  1888,  p.  608. 
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P^tft-offlca.— Mailing  letter  giving  Information  as  to  where  ob» 
scene  literature  may  be  obtained,  is  unlawful,  p.  608. 

Approved  in  Andrews  t.  United  States,  162  U.  S.  424,  40  L.  1026, 
10  S.  Ct.  799,  mailing  of  private  sealed  letter  containing  obscene 
matter  Is  crime.    See  note  in  58  Am.  St  Rep.  597. 

Post-office.—  Indictment  under  act  of  1888  need  not  fully  describe 
obscene  papers,  p.  608. 

Approved  in  dissenting  opinion  in  Rosen  v.  United  States,  161 
U.  S.  45.  46,  48,  40  L.  611,  612,  16  S.  Ct  481,  482,  majority  sustaining 
indictment  reasonably  describing  crime,  though  omitting  obscene 
matter  charged. 

Distinguished  in  United  States  t.  Tubbs.  94  Fed.  859,  letter  re- 
garding abortion  should  be  set  forth. 

Post-office.—  Conviction  under  1888  may  be  based  on  response  to 
decoy  letter,  p.  610. 

Approved  in  Bosen  v.  United  States,  161  U.  S.  42,  40  L.  610,  16 
S.  Ct  439.  following  rule;  Goode  v.  United  States.  159  U.  S.  669.  40 
L.  300,  16  S.  Ct  137,  embezzling  decoy  letter  is  within  statute;  An- 
drews V.  United  States,  162  U.  S.  423,  40  L.  1026,  16  S.  Ct  799,  de- 
tective may  testify  that  correspondence  was  to  procure  evidence; 
Evanstpn  v.  Myers,  172  111.  268.  60  N.  E.  206,  where  detective  pur- 
chased beer  sold  illegally;  People  v.  Ritchie,  12  Utah,  196,  42  Pac. 
213.  arguendo. 

156  U.  8.  611-618,  39  L.  668,  BLACK  DIAMOND  COAL-MIN.  CO. 
V.  BXCBLSIOR  COAL  CO. 
Patents.—  Couft  takes  judicial  notice  of  common  devices  used 
for  many  purposes,  p.  616. 

Approved  in  Overweight,  etc.,  Blev.  Co.  v.  Improved  Order,  94 
Fed.  161,  court  may  disregard  expert  opinion  and  instruct  finding. 

Patent  is  not  infringed  by  device  omitting  only  elements  involv- 
ing Invention;  e.  g.,  reissue  7,841,  for  coal  screen,  p.  618. 

Approved  in  Excelsior  Coal  Co.  v.  Oregon  Imp.  Co.,  69  Fed.  247, 
29  U.  S.  App.  729.  and  S.  C,  on  reheartng.  79  Fed.  866,  48  U.  S. 
App.  328,  329,  following  rule;  Carter  Mach.  Co.  v.  Hanes.  70  Fed. 
S(;7.  patents  for  mere  improvements  are  strictly  construed. 

156  U.  S.    618-649,   89  L.  556,    JOHNSON    v.    ATLANTIC.    ETC., 
TRANSIT  CO. 
Bailroads.—  Sale  by  trustee  under  statute  held  not  void  as  being 
sale  of  road  not  designated,  p.  643. 

State's  acts  during  war  are  valid  if  not  tending  to  Impair  su- 
premacy of  national  authority,  p.  646. 

Equity.— Laches  being  In  issue,  plaintiflT  is  chargeable  with 
knowledge  reasonably  obtainable  from  facts  known,  p.  648. 
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Equity.—  Laches  is  not  matter  of  time^  but  of  Inequity,  t>ased  oo 
change  of  condition,  p.  648. 

Not  cited. 

156  U.  a  649-^7,  89  L.  667,  ST.  LOUIS,  ETC.,  BY.  T.  GILL. 

Franchises.—  Special  exemptions  or  prlYlleges  do  not  follow  pf<^ 
erty  unless  expressly  directed,  p.  666. 

Approved  in  Smith  v.  Lake  Shore,  etc.,  Ry.,  114  Mich.  468,  72  N. 
W.  331,  consolidation  after  new  Constitution  forfeits  special  prlT- 
ileges  under  old  charter. 

Distinguished  in  Traverse  Ca  v.  St  Paul,  etc.  By.,  73  Bilnn.  433, 
76  >>?.  W.  222,  where  exemption  Is  based  upon  valuable  considera- 
tion. 

Carriers.—  Bemedy  for  unreasonable  tariff  is  In  equltj  «r  proceed- 
ing wherein  public  may  be  protected,  p.  666. 

Approved  in  Southern  Pac  Co.  v.  Board  B.  B.  Commrs.,  78  Fed. 
249,  restraint  of  unreasonable  schedule  is  not  restraint  of  criminal 
prosecution. 

Carriers.—  Test  of  c<Mistltutionality  of  tariff  la  effect  oo  expenses 
and  earnings  of  entire  line,  p.  666. 

Approved  In  Ballroad  &  TeL  Cos.  v.  Board  of  Bquallsers,  86  Fed. 
814,  value  of  stock  is  not  test. 

Carriers.— State  law  establishing  such  rate  as  to  destroy  value 
of  property  is  unconstitutional,  p.  663. 

Approved  in  Smyth  v.  Ames,  169  U.  S.  626,  42  L.  841,  18  &  Ct 
425,  following  rule;  Cevington,  etc..  Turnpike  Co.  ir.  Sandford,  164 
U.  S.«592,  41  L.  666,  17  S.  Ct  203,  considering  Kentucky  act  of  1890. 
reducing  turnpike  tolls;  Lake  Shore,  etc..  By.  v.  Smith,  173  U.  8. 
687,  19  S.  Ct  566,  annulling  Michigan  mileage-ticket  law;  Capitai 
City  Gas-L.  Co.  v.  Des  Moines,  72  Fed.  839,  unreasonable  gas  rates 
are  void;  San  Joaquin,  etc.,  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed.  621. 
Circuit  Court  may  restrain  enforcemoit  of  unreasonable  irrigation 
rates;  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  680,  62  Am.  St 
Bep.  280,  50  Pac  641,  38  L.  B.  A.  467,  water  rates  fixed  by  ordi- 
nance must  be  reasonable.    See  note  in  62  Am.  St  Bep.  298. 

Constitutional  law.— Courts  cannot  establish  railroad  rates,  al- 
though  it  may  restrain  enforcement  if  unreasonable,  p.  663. 

Approved  In  Interstate  Com.  Comm.  v.  Cincinnati,  etc.  By.,  167 
U.  S.  500,  42  L.  263,  17  S.  Ct  900,  commerce  commission  cannot  fix 
rates;  dissenting  opinion  in  Smith  v.  Lake  Shore,  etc.  By.,  114 
Mich.  476,  477,  72  N.  W.  833,  334,  majority  upholding  law  fi^^Ing 
price  of  mileage  tickets. 

Carrier  may,  in  suit  for  penalty  for  overcharge,  set  op  unreas- 
onableness of  rates  as  defense,  p.  666. 

Approved  in  dissenting  opinion  In  Vilas  v.  McDonougb  Vfg.  Co^ 
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01  Wis.  618,  66  N.  W.  490,  majodly  pref^ring  machinery  lien  to 
prior  mortgage,  nnder  statute.  See  notes  in  61  Am.  8t  Rep.  961, 
and  62  Am.  8t  Rep.  297. 

Miscellaneous.— Cited  in  Prlewe  t.  Wisconsin,  etc.  Imp.  Go.,  93 
Wis.  682,  67  N.  W.  922,  S8  L.  R.  A.  662,  legislature  cannot,  under 
police  power,  create  nuisance  by  destroying  lake. 

166  U.  8.  667,  89  L.  673,  ST.  LOUIS,  ETC.,  RY.  v.  8TBVBNS0N. 

Adjudged  In  conformity  with  St  Louis,  etc.,  Ry.  t.  Gill,  q.  t., 
supra,  p.  667. 

Cited  in  Mercantile  Trust  Ca  t.  St  Louis,  etc.,  Ry.,  69  Fed.  195, 
obiter. 

156  U.  8.  667-673,  39  L.  674,  NORFOLK,  ETC.,  R.  R.  T.  PENDLE- 
TON. 
Corporation's  exemption  from  State  regulation  does  not  pass  to 
new  corporation  unless  expressly  directed,  p.  673. 

Followed  in  Covington,  etc.,  Co.  v.  Sandford,  164  XJ.  S.  87.  41 
L.  563.  17  S.  Ct  201.  as  to  turnpike  company's  exemption. 

Distinguished  in  New  Mexico  ▼.  United  States  Trust  Co.,  172  U. 
8. 186, 19  S.  Ct  133,  act  of  1866  exempts  right  of  way  and  structures. 

Corporations.—  Foreclosure  sale  of  franchises  and  property  gives 
purchaser  no  right  to  exist  as  same  corporation,  p.  673. 

Approved  in  Adams  v.  Tazoo,  etc..  R.  R..  77  Miss.  256.  24  So.  209, 
charter  grant  of  **  rights  and  privileges  '*  does  not  include  tax  ex* 
emption;  dissenting  opinion  in  Traverse  Co.  v.  St  Paul,  etc.,  Ry., 
73  Minn.  433,  76  N.  W.  222.  majority  holding  tax  exemption,  based 
on  valuable  consideration,  passes  on  foreclosure. 

Miscited  in  Johnson  v.  Southern  Ry..  122  N.  C.  958,  29  8.  B.  78a 

156  U.  8.  674-680,  39  L.  676,  FOX  v.  HAARSTICK. 

Appellate  court  will  not  review  findings  where  there  is  no  assign- 
ment of  errors,  p.  678. 

TriaL— Where  plaintiff's  affirmative  case  Is  inconsistent  with 
truth  of  defendant's  case,  court  need  not  find  on  answer,  p.  679. 

Approved  in  Snelgrove  v.  Earl,  17  Utah.  326.  53  Pac.  1018.  fol- 
lowing rule;  Billings  v.  Parsons.  17  Utah.  31,  63  Pac.  733.  where 
findings  omitted  must  necessarily  have  been  against  appellant. 

Supreme  Court  will  not  disturb  territorial  court's  decision  on 
local  statute  unless  clearly  erroneous,  p.  679. 

156  U.  S.  680-692.  39    L.  578.  DAVIS  v.  WAKELEE. 

Appeal  entered  in  name  of  counsel  below  will  not  be  dismissed 
because  unauthorized  by  him,  p.  684. 

Appeal.—  Service  of  citation  upon  solicitor  below  is  good,  p.  684. 

Appeal  will  not  be  dismissed  because  bond  fails  to  mention  term 
when  decree  rendered,  p.  686. 
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Judgment  In  personam  against  non-resident,  based  on  constmc- 
tlvo  service.  Is  Toid,  p.  685. 

Injunction.—  Bill  to  restrain  defendant  in  proposed  legal  action 
from  setting  up  certain  defense  inyolyes  no  future  rights,  p.  687. 

Approved  in  Huntington  v.  Saunders,  166  Mass.  96,  43  N.  B.  1037. 

arguendo. 

Equity  will  not  refuse  to  entertain  suit  if  legal  remedy  Is  doubt- 
ful, p.  688. 

Estoppel.-*  Party  assuming  certain  position  and  prevailing  In  suit 
cannot  afterwards  assume  contrary  position,  p.  688. 

Approved  in  Michels  v.  Olmstead,  157  U.  S.  201,  39  L.  672,  15  8. 
Ct.  581,  wbere  party  effecting  exclusion  of  evidence  in  law  action 
objected  thereto  in  equity;  Sullivan  v.  Co!")y,  71  Fed.  464,  34  U.  S. 
App.  432,  occupant's  defense,  basing  claim  on  lease,  estops  incon- 
sistent claim;  Luther  v.  Clay,  100  Ga.  241,  28  8.  B.  ^,  39  L.  R.  A. 
97,  where  party  assailing  foreclosure  Judgment  had  procured  adju- 
dication of  its  validity;  Busch  v.  Wilcox,  106  Mich.  517,  64  N.  W. 
486,  plaintiff  cannot,  after  procuring  dismissal  of  connterdaim,  ob- 
ject that  Judgment  was  excessive. 

Estoppel.— Party  cannot  maintain  validity  of  Judgment  againsC 
him  for  one  purpose  and  deny  it  for  another,  p.  691. 

Followed  in  Davis  v.  Cornwall,  68  Fed.  524,  36  U.  8.  App.  81S. 

1^6  U.  S.  692-713,  89  L.  585,  CITIZENS*  SAVING,   ETC,  A8SM. 
v.  PERRY  CO. 
Municipal  bond  issue  is  not  conclusive,  in  itself,  of  compliance 
with  statute,  in  favor  of  bbna  fide  holders,  p.  701. 

Approved  in  Mercer  Co.  v.  Provident  Life,  etc,  Co,  72  Fed.  630, 
632,  43  U.  8.  App.  21,  where  recital  of  completion  of  railroad  was 

absoit. 

County  is  not  estopped  by  recitals  not  expressly  or  Impliedly  Im- 
porting regularity  of  issue,  p.  704. 

Followed  in  Bolles  v.  Perry  Co^  92  Fed.  479.  See  note  In  n 
Am.  St.  Rep.  839. 

MunicipcOity  is  concluded,  as  against  bona  fide  holders,  by  re^ 
citals  of  regularity  of  bond  issue,  p.  709. 

Approved  in  Andes  v.  Ely,  158  U.  S.  324,  39  L.  1002,  15  8.  Ct  9691. 
where  all  requisite  facts  were  recited;  Wesson  v.  Saline  Co.,  73  Fed. 
920,  34  U.  S.  App.  680,  where  bonds  were  really  donated  to  railroad. 

Distinguished  in  Mercer  Co.  v.  Provident  Life,  etc,  Ca,  72  Fed. 
031,  43  U.  S.  App.  2t,  where  recitals  were  wanting;  Johnson  v.  Ball* 
road,  100  Tenn.  147,  44  8.  W.  672.  wh^e  ofQcers  were  not  authorised 
to  determine  facts. 

MunicipcOity  is  not  concluded  by  recitals  in  bonds,  of  laglslatlvs 
authority,  p.  710. 
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ApproTed  In  Mercer  Co.  t.  ProTldent  Life,  etc.,  Co.,  72  Fed.  629, 

43  U.  S.  App.  21,  power  conditioned  npon  completion  ot  railroad  is 
strictly  construed;  Commisslcmers  t.  Call,  123  N.  C.  312,  31  S.  E. 
483,  44  L.  R.  A.  253,  where  legislatlTe  Tote  on  enabling  statute 
was  not  recorded;  Neale  t.  County  Court,  43  W.  Va.  104,  108,  27 
8.  BL  876,  378,  issuance  of  bonds,  without  performing  conditions, 
may  be  enjoined;  Commissioners  t.  Call,  123  N.  C.  320,  31  8.  E.  485, 

44  L.  R.  A.  256,  arguendo.    See  51  Am.  St  Rep.  838,  note. 

County  bonds  reciting  necessary  election  and  other  prerequisites 
estop  county  after  paying  interest  for  seventeen  years,  p.  712. 

Approved  in  Provident  Trust  Co.  v.  Mercer  Co.,  170  U.  8.  601»  42 
L.  1160,  18  8.  Ct.  792,  reversing  S.  C,  q.  v.,  supra. 

Distinguished  in  Heed  v.  Commrs.  of  Cowley  Co.,  82  Fed.  720, 
acquiescence  ratifies  issue  by  persons  not  officers;  Stebbins  v.  Perry 
Oo.,  167  IlL  578,  47  N.  B.  105Q»  votft  authoriatnc  •zesaalT*  Imim 
eannot  rapport  any  israe. 
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Auftentloated  oopj  of  opinion  record  strictly  followed,  except  as  to  laoh  referenoe  woids  and 

fliffures  as  are  inclosed  in  braokets.] 


THB     BATE    REFRIOERATING    COM- 
PANY,   Appi., 

V. 

FERDINAND  SULZBERGER,  Samuel 
W^,  and  Frederick  Joseph,  doinff  buciness 
imder  the  firm  name  of  Scharzchild  &  Sulz- 
berger. 

(See  8.  GL  Reporter's  ed.  1-411.) 

Egpiration  of  patent — -foreign  patent — Bate^e 
patent  for  preeerving  meate. 

L  A  patent  granted  by  the  United  States  during 
the  exirtenoe  of  a  foreign  patent  for  the  same  in- 
▼entioo  expires  at  the  same  time  with  the  foreign 
patent,  or«  if  there  be  more  than  one,  at  the  same 
time  with  the  ope  liaving  the  shoriest  term. 

1  Where  a  citizen  of  this  country  makes  an  ap- 
plication for  a  patent  here,  and  pending  the  appli- 
cation procures  a  patent  for  the  same  invention  in 
a  foreign  country,  and  afterwards  receives  a  pat- 
ent here  in  pursuance  of  that  application,  the 
patent  here  will  expire  at  the  same  time  with  the 
foreign  patent. 

t.  The  tn  vention  for  an  improved  process  for  pre- 
serving meats  for  which  the  United  States  patent 
to  Bate  was  issued  was  **  previously  patented  in 
a  foreign  country,**  within  the  meaning  of  those 
words  in  section  4887  of  the  U.  S.  Revised  Statutes, 
and  the  United  Stated  patent  expired,  under  the  > 


terms  of  that  section,  before  the  expixa.tlon  of 
seventeen  years  from  its  date. 

[No.  687.] 

Argued  Nov,  IS.  16  and  19,  1894.    Decided 

March  4, 1896. 

ON  a  certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Secood 
Circuit,  certifying  certain  ^uestioQs  to  this  court 
as  to  the  time  of  the  expiration  of  the  Amer- 
ican patent  issued  to  John  J.  Bate,  for  an  im- 
provement in  processes  for  preserving  meats, 
in  an  action  brought  by  the  Bate  Refrigerating 
Company,  plaintiff,  against  Ferdinand  Sulz- 
berger et  cU..  defendants,  for  an  injunction 
against  the  Infringement  of  the  said  patent  and 
for  an  accounting.  Queeiiont  annoeied  in  (he 
ajirmative. 

The  facts  are  stated  in  the  opinion. 

Meseri,  James  C.  Carter*  Charles  E. 
Mitchell*  and  James  J.  Storrow»  for  ap- 
pellant: 

The  legislature  must  be  taken  to  have  meant 
what  it  has  indubitably  said. 

Endlich,  Statutory  Interpretation,  §§  25-27. 

In  order  to  know  whether  the  statute  is  open 
to  doubt,  it  must  be  intelligently  applied  to  the 
subject -matter  to  which  it  relates. 

When  it  is  so  applied,  its  language  will  be 


KOTsi.— Fbr  what  patenU  are  granied:  when  de- 
clared void,  see  note  to  Bvans  v.  Eaton,  4: 483. 

Am  to  paUntahUUy  €f  invenHone,  see  note  to 
Thompson  v.  Boisslier,  20:  T8,  and  Coming  v.  Bur- 
4B&,  14:088. 

Am  to  abandonment  of  Inoentlom  see  note  to  Pen- 
nook  V.  Dialogue,  7:  »27. 

Am  to  diMtinetUm  between  InvenUone  ofmeehaniam, 
mrtUie,  or  produete  and  proeeseee;  when  latter  pat" 
mted^  see  note  to  Coming  v.  Burden,  14: 688. 

Am  to  induAlMo  proeeee  and  product  in  $ame 
p»*»%t:  mparaU  patente  therefore^  see  note  to  Bvans 
n     iton,4:438L 

rto  what  retteuemay  cover,  see  note  to  0*fieilly 
1      one,  14:  SOL 

t  to  aetUmment,  before  iandnoand  reistuino  pat' 
i  reeordtng:  whon  aeOgnment  tranefera  extended 
h    «a,  see  note  to  Oayler  v.  Wilder,  18: 60L 


Am  to  when  aaeUfnee  may  mis  for  infringement; 
when  patentee  must:  when  they  mutt  join,  see  note 
to  Wilson  V.  Rousseau,  11: 1141. 

A$  to  damages  for  infringement  of  patent:  treble 
damages,  see  note  to  Hogg  v.  Emerson,  18: 824. 

As  to  antteipatUm  of  patents;  prior  patents  and 
publications;  applieation  and  issue;  claims  and 
specifications,  see  note  to  Leggett  v.  Standard  OU 
Co.  37: 787. 

As  to  patents  for  designs,  when  valid,  see  note  to 
Smith  V.  WUtman  Saddle  Co.  87: 008. 

As  to  what  constitutes  infringement  of  patent;  sim^ 
OarUyof  devices;  designs;  combinations;  macJtines; 
construction  of  patent^  see  note  to  Royer  v.  Coupe, 
80:10781 
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t&e  better  anderstood,  aod  it  can  be  tbe  better 
determined  whether  it  admits  of  more  than 
one  interpretatioQ. 

Church  of  Holy  THnity  ▼.  United  8taU$,  148 
U.  S.  457. 458  (38: 227);  United  8tate$  y.  Laeher, 
184  U.  8.  624  (88:  1060);  Atkina  ▼.  77ie  Fibre 
Disintegrating  Oo.  85  U.  8.  18  WalL  272  (21: 
841). 

If  one  interpretation  inyolves  an  unreason- 
able, and  a  different  one  an  entirely  reasonable 
kiesult,  the  court  should  say  that  tnie  latter  was 
the  true  meaning  of  Congress. 

Endlich,  Stat  Interp.  §§  25,  27;  Bate  Re- 
frigerating Co.  V.  QilUtt,  31  Fed.  Rep.  809. 

Any  unjust  result  or  consequence  which 
would  flow  from  a  particular  interpretation  of 
a  statute  has  always  been  regarded  as  a  reason 
which,  of  itself,  justifies  and  requires  the  work 
of  interpretation. 

WiUon  y.Bou99eau,  45  U.  8.  4  How.  646  (11: 
1141). 

Section  4887  is  a  mere  revision  and  re-enact- 
ment of  section  25  of  the  Act  of  1870,  and 
means  precisely  what  that  section  means. 

Edieon  Efeetrie  Light  Co.  y.  United  8tate$ 
Eleetrie  Lighting  Co.  85  Fed.Rep.184;  Guaran- 
tee ln$.  T.  db  8.  X>.a>.y.  8eaen{**8iemen9  v.  Sd- 
lent')  128  U.  8.  276  (81: 158). 

All  revisions  are  open  to  examination,  in 
order  that  it  may  be  more  clearly  seen  whether 
the  pre-existing  law  is  really  changed;  and.  up- 
on such  examination,  there  is  a  fixed  presump- 
tion that  the  prior  law  is  not  changed,  unless 
there  be  evidence  that  such  was  the  legislative 
intent 

MeClurg  y.  EingOand,  42  U.  8. 1  How.  202, 
211  (11:  m  105);  Taylor  y.  Ddaneev,  2  Cal. 
Cas.  148;  Tatet^  Case,  4  Johns.  816;  Goodell  v. 
Jaekaon,  20  Johns.  693, 11  Am.  Dec  851;  Re 
Brown,  21  Wend.  816.  819;  Douglaee  v.  How- 
land,  24  Wend.  85;  Theriat  v.  HaH,  2  HUl, 
880;  CroeweUy,  Crane,  7  Barb.  191;  Elteoody. 
Kloek,  18  Barb.  50;  Dominick  y.  Michael,  4 
Sandf.  874;  Taggard  v.  Roosevelt,  8  How.  Pr. 
141;  Jenkins  v.  Fahey,!^  N.  Y.  855;  The  L. 
W,  Eaton^  9  Ben.  289;  Tlie  Brothers,  10  Ben. 
400. 

This  section  of  the  statute  of  1870  (§  25)  de- 
clared that  the  '*the  patent  shall  expire"  with 
the  foreign  patent  Rev.  Stat 4887  enacted  that 
**the  patent  shall  be  so  limited  as  to  expire," 
etc. 

A  change  of  plan  or  policy  is  not  to  be  de- 
duced from  a  revision  unless  the  language  is 
Dot  only  apt,  but  so  plain  and  unequivocal  to 
demonstrate  that  intention  beyond  a  doubt 

In  other  words,  the  use  in  a  revision  of  lan- 
guage plain  enough,  if  taken  by  itself,  to  effect 
a  chance  in  the  law,  will  not  be  allowed  to 
have  the  effect,  unless  the  court  is  satisfied 
that  C^oeress  In  fact  realized  that  effect,  con- 
templated it  and  actively  intended  It 

Canan  v.  Pound  Mfg.  Co.  23  Blatchf.  178; 
United  States  y.  Bowen,  100  U.  8.  508  (25: 
681);  Blake  v.  National  City  Banks  of  New 
York.  90  U.  8.  28  Wall.  807  (22:  119):  Meyer 
y.  WesUm  Car  Oo.  102  U.  8.  1  (26:  59);  But- 
terworth  y.  United  States,  112  U.  8.  50,  58  (28: 
656,  658). 

Courts  will  ffo  beyond  tbe  particular  lan- 
guage in  which  a  statutory  provision  is  ex- 
pressed to  ascertain  its  meaning,  even  when 
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the  langoage  of  the  provision,  taken  by  itsdf. 
seems  plain. 

Pennock  v.  Dialogue^  27  XJ.  &  2  Pet  1  (7: 
827);  Guarantee  Ins.  T.  &  8.  D.  Oo.  y.  StOers 
("Siemens  v.  SeHertr*)  123  U.  8. 276  (31: 158). 

The  main  question  in  this  case,  and  upoa 
the  same  patent  was  before  this  court  in  tbe 
case  of  Bate  Regrifferating  Co.  y.  Biamwiond, 
129  U.  8.  151  (82:  645).  The  court  exprevlj 
declined  to  decide  It  from  which  it  may  be  in- 
ferred that  it  is  probable  the  court  r^araed  tbe 
question  as  one  of  donbt 

The  statute  (§  4^  is,  therefore,  open  to  in- 
terpretation; and  the  inquiry  is  what  CoogrcM 
intended  by  the  words  '*nrst  patented  or  canted 
to  be  patented  in  a  foreign  coontry;"  and  by 
the  words  "previously  patented  in  a  foreign 
country."  Do  they  mean  patented  in  a  foceiga 
country  before  the  issue  of  the  patent  here,  or 
before  the  application  for  it?  A  review  of  tbe 
course  of  legislation  upon  tbe  subject,  in  tbe 
light  of  justice  and  reason,  and  the  dear  pol- 
icy of  the  law,  will  leave  no  reasonable  donbt 
that  the  latter  meaning  was  tbe  one  intended. 
As  tbe  section  in  question  was  sobstantiaUy 
framed  by  the  same  hands,  in  tlie  prior  revis- 
ing sutuie  of  July  8th,  1870,  and  must  be  taken 
to  have  the  same  meanings  as  the  correipond- 
ing  provision  in  that  statute.  Edison  Eteetrie 
Light  Co.  v.  United  States  Eleetrie  LigkUng  Ce. 
35  Fed.  Rep.  184;  Guarantee  Ins.  T.  d  S.  D. 
Co.  v.  Sellers  (^'Siemens  y.  Seltenr)^  U.  S. 
276  (81:  158).  The  inquiry  should  be  directed 
to  what  the  law  had  been,  and  was.  at  tlie  tisM 
when  the  revision  of  1870  was  framed. 

Pennock  v.  Dialogue,  27  U.  8.  2  Pet  1  (7: 887): 
ShawY.  Cooper,  82  U.  8.  7  Pet.  292  (8:  6891 

The  taking  out  of  a  patent  in  another  cooo- 
trv«  before  application  for  a  patent  here,  would 
eftectually  defeat  that  application,  becaoie  it 
would  be  a  voluntary  and  complete  disclosarr, 
as  much  as  a  publication  of  the  discofery 
abroad  bv  the  inventor  would  be. 

Psnnoek  v.  Dialogue,  27  U.  8.  2  Pw,  1,  tt  (7. 
327,  834);  Shaw  v.  Cooper,  82  U.  8.  7  Pet  2W. 
813  (8:  689,  697);  O^ReiUy  v.  Morse,  56  C.  S. 
15  How.  62, 127  (14:  601,  629). 

Tbe  Act  of  1832  made  no  distinct ioD  br 
tween  citizens  and  foreigners  in  respect  to  the 
privilege  of  applying  for  a  patent 

It  nuide«  however,  the  language  '*not  before 
known  or  used"  refer,  not  to  the  date  of  ibe 
application,  but  to  the  date  of  the  discoverr. 
Compare  section  1  of  chap.  7  of  Stiiute  ol 
1790;  sections  1.  8  and  6  of  chap.  2  of  StituK 
of  1793;  sections  6  and  7  of  chap.  857  of  Sut 
ute  of  1836. 

A  slight  further  change  of  policy  was  iatro- 
duced  by  the  Act  of  1836  in  respect  to  tbe  ft 
guirement  that  the  applicant  shouki  be  ibc 
first  inventor. 

Pennock  v.  Dialogue,  27  XJ.  a  8  Pet.  1,  K 
(7:827.881). 

After  the  Act  of  1839,  those  who  applied  hi 
the  American  patent,  within  six  mootiusncr 
obtaining  a  foreign  patent  were  eittitled  to  re 
ceive  one  for  the  same  period  as  patents  raa  is 
other  cases.  Those  guilty  of  laches  and  dU 
makine  application  within  this  period,  wi^ 
still  apply,  provided  their  inventions  bad  sot 
got  into  "public  and  common  use;"  but  s^vt 
when  thus  entitled  to  apply,  the  patent  irraated 
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vti  to  be  limited  to  a  period  of  fourteen  years 
froB  the  date  of  tbe  foreign  letters. 

Bt  parte  Cochran  (1869)  U.  S.  Pat  Com.  Dec; 
Sendriek  T.  Emmons,  2  Banning  &  A.  208; 
a876)  U.  8.  Pat  Com.  Dec.  201 

A  well  settled  procedure  grew  up  under  this 
coostniction  of  tbe  law.  The  ordioary  course 
WIS  to  apply  here  and  bold  back  the  proceed- 
ings, take  out  the  foreign  patent  meantime 
(aod,  therefore,  without  risk  of  losing  it  from 
{nema'ure  publication)  and  then  complete  the 
proceediogs  and  take  the  U.  S.  patent. 

(TReiUy  ▼.  Morse,  56  U.  8.  15  How.  62, 126 
(11:601.629). 

After  this  plan  had  stood  without  objection 
for  more  than  thirty  years,  the  commissioners 
tppointed  to  revise  tbe  laws  of  the  United 
States  completed  a  revision  of  tbe  laws  relating 
to  patents,  which  was  enacted  as  the  Act  of 
1870. 

It  was  re-enacted  in  the  general  revision  of 
1873,  without  any  cbange,  save  a  slight  and 
wholly  nnimportant  one  In  mere  phraseology. 
Tbe  provision  contained  in  it  relative  to  for- 
eign patents  is  easily  susceptible  of  an  inter- 
pretation which  makes  it,  what  it  was  declared 
to  be,  a  re  enactment  of  the  prior  law  without 
material  change  of  plan  or  substance.  It  is 
oor  contention  that  it  is  such  a  re-enactment. 

The  history  of  the  Statute  of  1870,  and  the 
incidents  attending  its  passage,  demonstrate 
with  a  certainty  which  leaves  no  room  for 
doubt  that  the  words  "first  patented"  mean 
aod  only  mean,  patented  '*before  application.'* 
(A  history  of  the  passage  of  this  Act  is  here 
given  by  counsel.) 

This  method  of  ascertaining  the  intent  de- 
ngned  to  be  expressed  by  tbe  Unguage  of  sec- 
tion 25  of  the  Act  of  1870,  is  in  accordance 
with  the  rules  of  legal  interpretation. 

Guarantee  Ins,  T,  <fe  8.  D.  Go.  v.  Sellera 
r Siemens  v.  SeOers^')  123  U.  8.  276  (31: 153); 
Fwrman  y.  New  York,  5  Sandf.  516,  aff'd  10 
N.  T.  567;  United  States  v.  Lynde,  78  U.  8. 
11  Wall.  682  (20: 230);  Cutting  v.  Outtinfj,  86 
N.  T.  522,  527;  Bfake  v.  National  City  Bank 
of  New  York,  90  U.  8.  23  Wall.  807  (23: 119). 

To  hold  oat  to  an  inventor  the  promise  of  a 
patent  for  seventeen  years  as  a  stimulant  to 
effort,  to  call  upon  him  to  apply  with  prompti- 
tude in  this  country,  to  encourage  him  also  to 
make  application  abroad,  and  then,  when  he 
has  accepted  the  invitations,  to  punish  him  by 
shortening  bis  term  because,  in  consequence 
of  delavs  which  have  been  caused  by  tbe  neg- 
lect of  the  government  itself,  the  foreign 
patent  is  first  issued,  would  make  the  public 
take  advantage  of  its  own  administrative  care- 
lessness in  tbe  Patent  Office.  This  should  not 
he  imputed  to  a  government. 

Grant  v.  Baymond,  81  U.  8.  6  Pet.  218,  244 
(8: 876,  885). 

The  interpretation  asserted  by  tbe  appellant 
is  supported  by  every  just  consideration,  and 
is  in  harmony  with  every  rule  of  construction. 
It  should  be  unhesitatingly  accepted.  It  is  an 
easily  admissible  interpretation.  It  is  argued 
that  this  would  be  to  read  into  the  statute 
words  not  found  there.  Let  it  be  so.  Noth- 
ing is  more  common.  It  is  in  conformity  with 
reason  and  Justice^  and  with  the  general  re- 
lation of  the  law. 


KendfiU  r.  Winsor,  62  U.  8.  21  How.  823 
(16: 165). 

The  Patent  Act  treats  everything  in  tbe  Pat- 
ent Office,  when  done,  as  if  done  tbe  moment 
the  application  is  filed.  The  ri^ht  is  always 
to  be  determined  as  of  the  date  of  the  applica- 
tion. 

Adams  v.  Jones,  1  Fisher's  Pat.  Gas.  527, 
580;  Woodbury  Patent  Planing  Maeh.  Co.  v. 
Keith,  101  XL  8.  485  (25:  941);  Root  t.  BaU, 
4  McLean,  179. 

The  delay  which  may  occur  in  the  Patent 
Office  in  making  out  the  patent  cannot  oper- 
ate to  the  injury  of  tbe  applicant. 

Gray  v.  BrignardeUo,  68  U.  8.  1  Wall.  627 
(17:  693);  Fishmonger's  Co.  v.  Robertson,  8  C. 
B.  970;  Mitchell  v.  Overman.  103  U.  8.  62.  64 
(26:  869,  870);  Coughlan  t.  District  of  Colum- 
bia, 106  U.  8.  7, 11  (27:  74,  75);  Clay  v.  Smith, 
28  U.  8.  8  Pet.  411  (7:  723). 

It  is  a  rule  of  interpretation  to  assign  a 
meaning,  if  it  be  possible,  to  all  the  language 
which  a  legislature  enoploya 

Montdair  Tutp.  ▼.  Ramsddl,  107  U.  8.  147, 
152  (27:  431,  432). 

The  patent  system  creates  contract  relations; 
they  are  of  its  very  gist  and  substance. 
Our  reading  of  the  statute  gives  force  to  those 
relations.  The  defendant  s  reading  destroys 
the  obligations  and  the  substance  of  any  con- 
tract relation.  The  Patent  Act,  offers  a  re- 
ward to  those  who  will  supply  the  public  with 
new  inventions.  Rev.  Stat.  §§  4884.  4886, 
4888,  4893.  The  acceptance  of  tbe  offer  is 
made  by  tbe  performance  by  the  offeree  of  the 
consideration.  It  is  this  performance  which 
converts  the  offer  into  a  binding  contract. 

Langdell,  Summary  of  the  Law  of  Contracts, 

§4. 

Under  the  Patent  Law  this  performance  is 
fully  effected  hj  tbe  filing  of  the  application, 
accompanied  with  the  required  fee. 

Grant  y.  Raymond,  81  U.  8.  6  Pet.  218 
(8:  376). 

It  is  one  of  the  highest  functions  of  the  ju- 
dicial office  to  ascertain  the  true  meaning  of 
tbe  language  actually  emploved  by  brinieing  to 
bear  on  it  those  lights  and  guides  which  are 
to  be  found  outside  of  tbe  language. 

United  State  v.  Kirby,  74  U.  8.  7  Wall. 
482  (19:  278). 

All  laws  should  receive  a  sensible  construc- 
tion. The  eeneral  terms  should  be  so  limited 
in  their  application  as  not  to  lead  to  injustice. 

United  States  v.  Babbitt.  66  U.  8.  1  Black, 
55  (17:  94);  Stowel  y.  Zoueh,  Plowd.  866; 
Bloomer  v.  MeQuewan,  55  U.  8.  14  How.  589 
(14:  532);  Union  Paper  Bag  Mach.  Co.  y. 
Nixon,  105  U.  8.  766  (26:  959);  Guarantee  Ins. 
T.  d  R.  D.  Co.  y.  SellersC* Siemens  y.  Sellers") 
123  U.  8.276(31:153). 

The  words  of  a  law  are  generally  to  have  a 
controlling  effect  upon  its  construction;  but 
the  interpretation  of  those  words  is  often  to  bo 
sought  from  the  surrounding  circumstances 
and  preceding  history. 

Nash  V.  Towns,  Ti  U.  8.  5  Wall.  689,  699 
(18:  527,  529);  Mobile  d  M.  R.  Co.  v.  Jurey, 
111  U.  8.  584  (28:  527);  Cfiesapeake  d  0.  Canal 
Co.  V.  Hia,  82  U.  S.  15  Wall  94  (21:  64);  Grant 
V.  Raymond,  31  U.  8.  6  Pet.  218  (8:  876);  Shaw 
T.  Cooper,  82  U.  8. 7  Pet.  292  (8: 689);  Wilson  v. 

608 


20-28 


SUFBBMS  COXTBT  OF  THE  UNITED  BTATSflL 


UQited  States,  and  who  sboald  make  oath  or 
affirmation  that  the  iDventioD,  art,  or  discov- 
ery for  which  a  patent  was  asked,  had  not 
"  been  known  or  used  either  in  this  or  any  for- 
eign countrj."  That  Act  further  provided 
that  any  patent  for  an  invention,  art,  or  dis- 
covery, subsequently  found  to  have  been 
"  known  or  used  previous  to  such  application 
for  a  patent/'  should  be  void.  2  Stat,  at  L. 
87,  chap.  25. 

21]  *The  provisions  of  the  Act  of  1800  were 
exjiended  by  the  Act  of  July  18th,  1882,  to  every 
alien  who,  at  the  time  of  petitioning  for  a  pat- 
ent, was  a  resident  of  this  country  and  had  de- 
clared his  intention,  according  to  law,  of  be- 
coming a  citizen  of  the  United  States.  But 
every  patent  granted  under  the  latter  Act  was 
to  become  void  if  the  patentee  failed  for  one 
year  after  its  date  to  introduce  into  public  use 
in  the  United  States  the  invention  or  improve- 
ment for  which  his  patent  was  issued,  or  in 
case  the  invention  or  improvement  should,  for 
any  period  of  six  months  after  such  introduc- 
tion, not  continue  to  be  publicly  used  and  ap- 
plied in  the  United  States,  or  in  case  of  his 
failure  to  become  a  citizen  of  the  United 
States  at  the  earliest  period  within  which  be 
oould  become  such  citizen.  4  Stat,  at  L.  5T7, 
chap.  208. 

On  the  4th  da^r  of  July,  1886,  Congress 
passed  an  Act  entitled  "An  Act  to  Promote 
the  Progress  of  Useful  Arts,  and  to  Repeal  all 
Acts  and  Parts  of  Acts  Heretofore  made  for 
that  Purpose."    5  Stat  at  L.  117,  chap.  857. 

By  the  fifth  section  of  that  Act  it  was  pro- 
vided that  every  patent  should  be  for  a  term 
of  fourteen  years. 

The  sixth  section  described  those  entitled  to 
receive  patents,  namely,  "  any  person  or  per- 
sons having  discovered  or  invented  any  new 
and  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  and  useful 
improvement  in  any  art,  machine,  manufac- 
ture, or  composition  of  matter,  not  known  or 
used  by  others  before  his  or  their  discovery  or 
invention  thereof,  and  not,  at  the  time  of  his 
application  for  a  patent,  in  public  use  or  on 
•ale,  with  his  consent  or  allowance,  as  the  in- 
ventor or  discoverer." 

The  seventh  section  prescribed  an  examina- 
tion of  the  alleged  new  invention  or  discov- 
ery, and  provided:  *'If«  on  any  such  examina- 
tion, it  shall  not  appear  to  the  Commissioner 
that  the  same  had  been  invented  or  discovered 
by  any  other  person  in  this  country  prior  to 
the  alleged  invention  or  discovery  thereof  by 
the  applicant,  or  that  it  had  been  patented  or 
described  in  any  printed  publication  in  this  or 
any  foreign  country,  or  had  been  in  public  use 
or  on  sale  with  the  applicant's  consent  or  allow- 
ance prior  to  the  application,  if  the  Commis- 
22]sioner  *Bhall  deem  it  to  be  sufficiently  use- 
ful and  important,  it  shall  be  his  duty  to  issue 
a  patent  therefor.  But  whenever,  on  such  ex- 
amination, it  shall  appear  to  the  Commis- 
sioner that  the  applicant  was  not  the  orii^rinal 
and  first  inventor  or  discoverer  thereof,  or 
that  any  part  of  that  which  is  claimed  as  new 
bad  before  been  invented  or  discovered,  or 
patented,  or  described  in  any  printed  publica- 
tion in  use  in  this  or  any  foreign  country,  as 
aforesaid,  or  that  the  description  is  defective 
and  insufficient,  he  rtiall  notify  the  applicant 
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thereof,  giving  him,  briefly,  such  inf ormatlGa 
and  references  as  may  be  useful  in  indipii^  of 
the  propriety  of  renewing  his  applicmtkMi,  or 
of  altering  his  specification  to  embrace  oalr 
that  part  of  the  mvention  or  discovery  wUck 
is  new." 

The  eighth  section,  after  providinff  for  tbe 
hearing  and  decision  of  opposing  cTafina  of 
priori^  of  ri^ht  or  invention,  decJared: 

"But  nothing  in  this  Act  conuined  riiaU  be 
construed  to  deprive  an  original  and  tme  in- 
ventor of  the  rieht  to  a  patent  for  his  in  ventioa 
by  reason  of  his  having  previously  taken  out 
letters  patent  therefor  In  a  foreign  country, 
and  the  same  having  been  published^  at  any 
time  withjn  six  monUis  next  preceding  the  fil- 
ing of  his  specification  and  drawinga.  And 
whenever  the  applicant  shall  request  It,  tke 
patent  shall  take  date  from  the  time  of  tbe 
filing  of  the  spedfic^on  and  drawinga,  not 
however  exceeding  six  months  prior  to  tbe  ac- 
tual issuing  of  the  patent;  and  on  like  request, 
and  the  payment  of  the  duty  herein  required, 
by  anv  applicant,  his  specification  and  draw- 
ings snail  be  filed  in  the  secret  archives  of  tbe 
office  until  he  shall  furnish  the  modd  and  tbe 
patent  be  issued,  not  exceeding  tbe  term  of  one 
vear,  the  applicant  beinff  entitled  to  notice  of 
interfering  applications. '  5  Stat,  at  L.  196t 
chap.  857. 

We  come  next  to  the  Act  of  March  Sd,  1891. 
entitled  '*An  Act  in  Addition  to  *Ao  Act  to  Pro- 
mote the  Progress  of  the  Useful  Arts.'"  5 
Stat  at  L.  854,  chap.  88,  g6.  By  that  Act  It 
was  declared — 

'*That  no  person  shall  be  debarred  from  fc- 
ceiving  a  patent  for  any  invention  ordiscovcfy. 
as  provided  in  the  Act  approved  on  the  fourth 
day  of  July,  one  thousand  eight  hundred  and 
*thirty-6ix,  to  which  this  is  additional,  by  [23 
reason  of  the  same  having  been  patented  la  a 
foreign  country  more  than  six  months  prior  Is 
his  application:  Provided,  That  the  saa»e  shall 
not  have  been  introduced  into  public  and  com- 
mon use  in  the  United  States,  prior  to  the  ap- 
plication for  such  patent:  Ana  provided^  aim. 
That  in  all  cases  every  such  patent  shall  be 
limited  to  the  term  of  fourteen  years  from  tks 
date  or  publication  of  such  foreign  lettets  pa* 
tent," 

By  the  Act  of  March  9d,  1861 ,  it  was  provided 
that  all  patents  thereafter  granted  should  rs- 
main  in  force  '*for  the  term  of  seventeen  yean 
from  the  date  of  issue,"  and  all  extensSoos  of 
such  patents  were  prohibited.  19  Stat  at  L 
246.  chap.  88,  §  16. 

By  an  Act  approved  June  87th,  1866  (14  8ltf. 
at  L.  74,  chap.  140)  provision  was  nuule  for 
the  appointment  of  three  persons  leaned  ia 
the  law  as  commissioners,  *'to  revise,  simplify, 
arrange,  and  consolidate  aU  statutes  oC  tks 
United  States,  general  and  permanent  ia  tkdr 
nature,"  which  should  be  in  force  at  tbe  tiM 
of  their  final  report  They  were  directed  to 
"bring  together  all  statutes  and  parts  of  stataMs 
which,  from  similarity  of  subject,  ought  to  bt 
brought  together,  omitting  redundant  or  ob- 
solete enactments,  and  maldng  such  altefailotf 
as  may  be  necessary  to  lecondle  the  oontndl^ 
tions,  supply  the  omissions,  and  amend  te 
imperfections  of  the  original  text;  and  tk^ 
shall  arrange  the  same  under  titles,  ^apM 
and  sections,  or  other  suitable  diwkkmtm 
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iQbdiTisioii8,with  headootes  briefly  expressive 
«!  the  matter  contained  in  soch  divisions; 
liso  with  side-notes,  so  drawn  as  to  point 
to  the  contents  of  the  text,  and  with  ref- 
erences to  the  original  text  from  which  each 
Mctioo  is  compiled,  and  to  the  decisions  of  the 
Federal  couru,  explainin^^:  or  expounding  the 
Mme,  and  also  to  sach  decisions  of  the  state 
courts  as  they  may  deem  expedient;  and  they 
shall  provide  by  a  temporaiy  index,  or  other 
expedient  means,  for  an  easy  reference  to  every 
portion  of  their  report."  Upon  the  completion 
of  their  work  they  were  to  "cause  a  copy  of 
the  same,  in  print,  to  be  submitted  to  Con- 
sress,  tiiat  the  statutes  so  revised  and  consoli- 
dated may  be  re-enacted,  if  Congress  shall  so 
determine;  and  at  the  same  time  they  shall  also 
sorest  to  Congress  such  contradictions  omis- 
24j8ion8,  and  imperfections  *as  may  appear  in 
the  original  text,  with  the  mode  in  which  they 
have  reconciled,  supplied,  and  amended  the 
same;  and  they  may  also  designate  such  stat- 
utes or  parts  of  statutes  as,  in  their  judgment, 
ooght  to  be  repealed,  with  their  reasons  for 
sq3i  repeal."  They  were  authorized  to  cause 
their  work  to  be  printed  in  parts  as  fast  as  it 
was  ready  for  the  press,  and  distribute  the 
■ame  to  members  of  Congress  and  to  such 
other  persons  in  limited  numbers  as  they  saw 
Hi,  for  the  purpose  of  obtaining  their  sug(!^es- 
tions.    14  Stat,  at  L.  74,  chap.  140,  §§  1-4. 

One  of  the  results  of  that  statute  was  the 
passage  by  Congress  of  th^  Act  of  July  8th, 
1870.  entitled  "An  Act  to  Revise,  Consolidate, 
and  Amend  the  Statutes  Relatini?  to  Patents 
and  Copyrights."  16  Stat,  at  L.  198,  chap.  280, 
The  onginal  bill,  upon  which  that  Act  wad 
based,  was  the  work  of  the  revisers  appointed 
under  the  above  Act  of  1866. 

The  Act  of  1870  declared,  among  other 
things,  that  every  patent  should  be  expressed 
for  the  term  of  seventeen  years,  and  should 
date  as  of  a  day  not  later  than  six  roontbn  from 
the  time  at  which  it  was  passed  and  allowed. 
I§22,28. 

But  the  parts  of  that  Act  which  have  most  to 
do  with  the  case  before  us  are  its  24th  and  25th 
sections.  The  24th  section  describes  in  the  lan- 
guage of  section  4886  of  the  Revised  Statutes, 
as  above  quoted,  those  who  are  entitled  to  pat- 
ents.   The  2oth  section  is  in  these  words: 

"§25.  That  no  person  shall  be  debarred 
from  receiving  a  patent  for  his  invention  or 
discovery,  nor  shall  any  patent  be  declared  in- 
valid, by  reason  of  its  having  been  first 
patented  or  caused  to  be  patented  in  a  foreign 
conotry:  provided,  the  same  shall  not  bavp 
been  introduced  into  public  use  in  the  United 
States  for  more  than  two  years  prior  to  the  ap- 
plication, and  that  the  patent  shall  expire  at 
the  same  time  with  the  foreign  patent,  or,  if 
there  be  more  than  one,  at  the^same  time  with 
the  one  having  the  shortest  term;  but  in  no 
case  shall  it  l^  in  force  more  than  seventeen 
years."    16  Stat,  at  L.  198,  201.  chap.  280. 

From  this  history  of  acts  of  Congress  relat- 
hg  to^tents  for  inventions,  it  appears — 

1.  That  in  all  of  them  Consrress  had  in 
25]  mind  the  date  of  *an  application  for  a 
patent,  the  date  of  the  filing  of  specifications, 
•nd  the  date  of  the  patent 

3.  That,  under  the  Act  of  1886,  a  patent 
could  not  be  granted  if  it  appeared  that  the  ap 
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plicant  was  not  the  original  and  first  Inventor 
or  discoverer,  or  that  any  part  of  that  which 
was  claimed  as  new  had  before  been  invented 
or  discovered,  or  patented  or  described  in  any 
foreign  publication  in  use  in  this  or  any  foreigo 
country;  yet  an  original  and  true 'inventor 
was  not  to  be  deprived  of  a  patent  for  his  in- 
vention "by  reason  of  his  having:  previously 
taken  out  letters  patent  therefor  in  a  foreign 
country,  and  the  same  having  been  published 
at  any  time  within  six  months  next  preceding 
the  filiug  of  his  specification  and  dra  win  firs." 

8.  That,  under  the  Act  of  1889,  an  inven- 
tor, whose  invention  had  not  been  introduced 
into  public  and  common  use  in  the  United 
States  prior  to  the  application  for  a  patent, 
should  not  be  debarred  from  receiving  a  patent, 
by  reason  of  his  invention  "having  been  pat- 
ented in  a  foreign  country  mare  tlian  »ix 
monthsprwr  to  his  application," 

4.  That,  under  the  Act  of  1870,  one  whose 
invention  had  not  been  introduced  into  public 
use  in  the  United  States  for  more  than  two 
years  prior  to  the  application  for  an  American 
patent  should  not  be  debarred  from  receiving 
a  patent  by  reason  of  his  invention  "having 
been  first  patented  or  caused  to  be  patented  in 
a  foreign  country" — those  words  not  being 
qualified,  as  in  the  Act  of  1889,  by  any  refer- 
ence to  the  date  of  the  application. 

5.  That  when  an  American  patent  was 
granted,  in  conformity  with  the  sixth  section 
of  the  Act  of  1889,  for  an  invention  "patented 
in  a  foreign  country  more  than  six  months 
prior  to  the  American  application."  it  expired, 
in  every  case,  at  the  end  of  fourteen  years 
"from  the  date  or  publication  of  such  foreign 
letters  patent;"  and  when,  in  conformity  with 
the  twenty-fifth  section  of  the  Act  of  1870,  a 
patent  was  granted  for  an  invention  "first 
patented  or  caused  to  be  patented  in  a  foreign 
country,"  it  expired,  "at  the  same  time  with 
the  foreign  patent,"  or,  if  there  were  more 
than  one,  "at  the  same  time  with  the  one  hav- 
ing the  shortest  term." 

^6.  That,  under  the  Revised  Statutes,  [26 
while  a  patent  could  not  be  withheld  nordeemed 
invalid  by  reason  of  the  invention  "having 
been  first  patented  or  caused  to  be  patented  in 
a  foreign  country,  unless  the  same  has  been 
introduced  into  public  use  in  the  United  State.s 
more  than  two  years  prior  to  the  application," 
yet  "every  patent  granted  for  an  invention 
previously  patented  in  a  foreign  country  shall 
be  so  limited  as  to  expire  -  at  the  same  time" 
with  the  one  having  the  shortest  term — in  no 
case  to  remain  in  force  longer  than  seventeen 
years. 

Notwithstanding  the  difference  in  the  word- 
ing of  these  statutes,  the  plaintiff  contends 
that  the  words,  in  the  Act  of  1870,  "first  pat- 
ented or  caused  to  be  patented  in  a  foreign 
country,"  and  the  same  words,  together  with 
the  words  "previouslv  patented  in  a  foreign 
country"  in  the  Revised  Statutes,  refer  to  a 
foreign  patent  issued  prior  to  the  application 
for  the  American  patent,  and  do  not  embrace 
a  foreign  patent  issued  after  such  application 
although  issued  before  the  American  patent 
was  issued.  In  other  words,  the  contention  is 
that  when  the  same  invention  is  patented  both 
in  this  country  and  abroad,  the  American  pat- 
ent remains  in  force  for  seventeen  yeare  from 
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its  date  if  the  foreign  patent  was  issued  after 
the  application  for,  although  prior  to  the  date 
of,  the  American  patent 

What  was  the  interpretation  placed  upon  the 
Act  of  1870  hy  the  executive  branch  of  the 
government? 

The  objects  and  scope  of  that  Act  were  con- 
sidered by  Mr.  Fisher,  the  Commissioner  of 
Patents,  in  several  cases  within  a  few  months 
after  the  passage  of  the  Act  of  1870.  The  de- 
cisions of  the  Commissioner  derive  some  im- 
portance from  the  fact  that  they  were  ren- 
dered while  the  changes  made  by  the  Act  of  1870 
were  fresh  in  the  minds  of  Uiose  who,  like 
himself,  took  special  interest  in  legislation  af- 
fecting patent  rights. 

Id  Mushat's  case,  decided  September  19th, 
1870,  the  question  was  as  to  the  eztention  of 
letters  patent  for  an  improvement  in  the  manu- 
facture of  iron  and  steel.granted  May  26th,1857, 
and  antedated  September  2d.  1856.  The  Com- 
misf^ioner,  referring  to  the  tweoty-flfth  section 
27]  of  the  Act  of  1870.  said:  •*  When,  there- 
fore, the  statute  declares  that  the  patent  shall 
expire  at  the  same  time  with  the  foreign  patent, 
I  am  very  clearly  of  the  opinion,  that  if,  at  the 
expiration  of  the  original  term,  it  appears  that 
the  foreign  patent  has  already  expir^,  no  pro- 
longation of  the  term  of  the  American  patent 
can  be  permitted.  This  is  in  accordance  with 
the  letter  and  spirit  of  the  enactment  The 
intention  of  Congress  obviouslv  was  to  obtain 
for  this  country  the  free  use  of  the  inventions 
of  foreigners  as  soon  as  they  became  free 
abroad.  This  is  indicated  by  the  use  of  the 
phrase  'first  patented  or  caused  to  be  pateoted 
in  a  foreign  country/  for  it  was  presumable 
that  American  citizeos  would  obtain  their  first 
patent  here,  while  a  foreigner  would  first  pat- 
ent his  invention  in  his  own  country.  The 
statute  was  designed  to  preveot  a  foreigner 
from  spending  his  time  and  capital  in  ttie  de- 
velopment of  an  invention  in  his  own  country, 
and  then  coming  to  this  to  enjoy  a  further 
moDopoly  when  the  invention  had  t)ecome  free 
at  home.  The  result  of  such  a  course  would 
be  that,  while  the  foreign  country  was  develop- 
ing the  invention  and  enjoying  its  benefits,  its 
use  could  be  interdicted  here;  while,  if  the 
term  of  the  monopoly  could  be  further  ex- 
tended here,  the  market  could  be  controlled 
long  after  the  foreign  nation  was  prepared  to 
flood  this  country  with  the  unpatented  products 
of  the  patented  process.  It  appears  in  this 
case  that  under  the  Bessemer  patents,  assisted 
by  the  Mushet  process,  English  manufacturers 
have  been  enabled  to  send  to  this  country 
100,000  tons  of  steel  railroad  iron,  against 
10,000  tons  manufactured  here.  If,  now, 
when  both  patents  are  free  to  all  Bnglish 
manufacturers,  the  American  manufacturer 
must  pay  a  royalty  for  those  inventions,  he  is 
immediately  placed,  at  a  disadvantage  as  com- 

gared  with  his  foreign  competitors  and  this 
y  the  act  of  the  patentee,  either  in  neglecting 
to  obtain  that  extension  abroad,  for  which  he 
sues  in  this  country,  or  by  devoting  his  time 
during  the  original  term  to  the  development  of 
the  invention  abroad  to  the  neglect  of  the 
American  fleld."  Com.  Dec.  (1870)  106.  108. 
A  like  rulingwas  made  October  6th,  1870, 
in  the  case  of  Ward,  an  American  inventor. 
Com.  Dec.  (1870)  126. 
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*In  Beyer's  case,  decided  October  25lb.[28 
1870, which  was  an  application  for  tbeexteosioa 
of  letters  patent  granted  November  4th,  1056. to 
one  Evans,  for  an  improvement  in  aptuiing 
machines  it  appears  that  Evans  obtained  let- 
ters patent  in  England,  dated  December  17Ui, 
1855,  sealed  May  27th,  1856,  and  which  expired 
December  17th,  1869.    The  Commissi  on  e^r,  re- 
ferring to  section  25  of  the  Act  of  1870,  sntd: 
*  In  the  case  of  Mushet  it  was  a  foreign  inven- 
tor, and  in  the  case  of  Ward  an  American  in- 
ventor, who  were  seeking  the  extension;  but 
in  l>oth  cases  letters  patent  were  first  obtained 
in  the  foreign  country.    ...    I  was,  and 
am,  of  the  opinion  that  the  policy  which  Coo- 
gr^  plainly  declares  in  this  section  is  that  if 
a  foreigner  obtains  a  patent  in  his  own  coon- 
try,  and  permits  it  to  expire  there,  ii  shall  alao 
expire  in  this  country,  so  that  the  right  to  oaa 
the  invention  without  liability  to  the  inventoc 
shall  be  simultaneous  in  this  and  in  the  exist 
favored  foreign  nation.    Therefore,  while  I 
held  that  the  section  did  not  shorten  the  term 
of  patents  already  granted,  I  also  held  that  it 
did    prevent  the   extension  of   such    patPoU 
when  the  original  term  expired.    It  would,  I 
conceive,  be  a  manifest  impropriety  to  grant  to 
a  patentee  seven  additional  years  of  protec- 
tion, when  the  fact  has  been  brought  home  to 
me  that  he  first  patented  his  inventioo  abroad, 
and    that   his   foreign    patent   has   expired. 
Whether  the  section  in  question  does  or  does 
not  actually  forbid  the  extension,  it  so  deady 
declares  that  the  American  patent  shall  not 
survive  the  death  of  the  prior  foreign  patent 
that  a  decent  respect  for  the  declared  policy  of 
the   legislature  would  determine  an  otBcer, 
while  exercising  his  discretion,  to  exercise  it 
in  accordance  with  that  policy,  and  not  in  op* 
position  to  it.    It  is  urged,  however,  that  Con- 
gress intended  only  to  reach  the  case  of  the 
foreign  inventor  who  first  patented  hia  ibvea- 
tion  in  his  own  country,  and  that  ttiey  did  aol 
intend  to  put  the  American  inventor,  who  ob- 
tained a  patent  abroad,  in  a  worse  poiitioa 
than  if  he  had  obtained  no  patent  at  all  ia  a 
foreign  country.    It  is  said,  with  much  force, 
that  if  the  American  patentee  had  notobtaioed 
an  English  or  French  patent  the  inventioa 
would  be  free  in  those  countries,  even  doriaf 
the  lifetime  of  his  original  patent,  and  that  the 
fact  *that  it  was  free  there  would  be  no  bar(M 
to  the  grant  of  an  extension.  This  may  be  troe, 
but  we  have  no  means  of  Judging  of  the  inten- 
tion of  Congress  in  this  case  except  bj  tbe 
language  employed  in  the  declaration  of  their 
will.      The  language  of  the  statute  is,  Unl 
patented,  or  caused  to  be  patented,  in  a  foieip 
country.'    This,  by  its  terms,  includes  Ameri- 
can citizens  as  well  as  foreigners  mhofinitakt 
out  a  patent  abroad.   The  term  'patented'  aay 
well  be  construed  as  applying  to  foceigoen 
obtaining  patents  In  tbdr  own  conntiy.  sad 
the  phrase  'caused  to   be  patented,'  to  mA 
persons,  not  citizens  of  the  same  oountiy,  i»> 
eluding  Americans,  as  should  cause  their  in- 
ventions to  be  introduced  or  patented  tbersL 
It  does  not  include  either  foreigners  or  diixeoi 
who  first  obtain  their  patents  (n  this  ooaoiry. 
It   was  supposed   that    American   inveotort 
would  first  obtain  their  patents  here,  in  wlikk 
case  they  would  not  have  been  witbia  dit 
terms  of  the  section;  but  if,  on  tbe  other  haad, 
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Ibej  dioose  to  obtain  patentB  abroad  before 
doing  80  in  their  own  country,  they  were  to  be 
pteccd  upon  th»  same  platform  as  the  foreign 

eiteotee.  It  is  reasonable  to  suppose  that  the 
veotor  will  follow  up  his  earliest  patcut  with 
tbe  neatest  vigor,  and  that,  other  things  being 
equal,  he  will  protect  his  invention  first  in  that 
county  where  he  expects  to  make  most  use  of 
ii.  If,  therefore,  the  American  inventor 
chooses  to  exhibit  this  preference  for  a  foreign 
country,  and  to  give  them  the  first  information 
respecting  his  invention,  and  the  earliest  op- 
portonity  of  using  it,  the  law  makes  no  dis- 
tioction  between  him  and  the  foreign  inventor 
who  obtains  his  first  patent  at  home."  Com. 
Dec.  1870,  pp.  180,  181. 

Is  the  case  of  Smith  and  Skinner,  decided 
October  26th,  1870,  the  Commissioner  said: 
^In  the  cases  of  Ward  and  Boyer  I  held  that 
the  grant  of  a  foreign  patent  before  the  issue 
of  an  American  patent  was  fatal  to  the  appli- 
cation for  the  extension  of  the  American  patent 
if  the  foreign  patent  expired  before  the  origi- 
nal term  of  the  patent  sought  to  be  extended. 
It  is  immaterial  whether  the  American  patent 
was  applied  for  before  the  foreign  patent  or 
not  This  was  important  under  the  first  laws, 
but  no  such  distinction  exists  under  the  Act  of 
3O]*1870.  This  invention  was  patented  in 
England,  France,  and  Belgium  on  October 
17th,  1856,  prior  to  the  grant  of  the  American 
patent,  and  the  English  patent  had  already  ex- 
pved.  This  point  is  fatal  to  the  present  ap- 
plication."   Com.  Dec.  1870,  p.  181. 

We  have  not  been  referred  to  any  ruling  of 
the  Patent  OfiSce,  after  the  passage  of  the  Act 
of  1870.  in  confiict  with  or  different  from  that 
of  Commissioner  Fisher,  except  one  made  by 
Commissioner  Paine  in  1880.  But  in  reference 
to  the  latter  ruling  and  the  construction  of  the 
Act  of  1870,  under  which  the  Commissioner 
of  Patents  had  uniformly  proceeded.  Commis- 
sioner Marble,  in  a  letter  to  the  Secretary  of 
the  Interior,  under  date  of  March  17th.  1882, 
■aid:  "As  will  be  seen  by  Col.  Mason's  com- 
mnnication,  the  construction  now  put  upon 
tbe  statute  is  the  construction  which  it  has  re- 
ceived since  it  was  enacted,  except  during  a 
f^hort  interval  of  the  term  of  my  predecessor, 
Mr.  Commissioner  Paine.  I  may  state,  how- 
ever, that  Mr.  Commissioner  Paine  addressed 
to  me  a  letter  within  one  month  after  he  had 
retired  from  oflSce,  stating  that  be  believed  bis 
construction  of  section  4887  was  erroneous." 

It  is  appropriate  now  to  inquire  as  to  the 
OHirse  of  judicial  decision  upon  the  question 
before  this  court. 

That  question  was  directly  presented  in  Bate 
Refrigerating  Co,  v.  Oillett,  18  Fed.  Rep.  568, 
555,  which  case  related  to  the  patent  here  in- 
▼olved.  Bate's  application  in  Canada  having 
been  made  (tfter  his  application  in  this  coun- 
try, and  the  Canadian  patent  having  been  is- 
suied  before  the  American  patent  was  issued, 
the  principal  question  was  whether  the  inven- 
tion was  patented  in  Canada  previous  to  the 
issuing  of  the  patent  in  the  United  States  in 
the  sense  in  which  the  words  ''previously 
patented"  were  used  in  section  4887  of  the  Re- 
rised  Statutes. 

Referring  to  that  section.  Judge  Nixon  said: 
"The  phraseology  here  used  materially  differs 
from  the  previous  legislation  on  the  subject. 

W  U.  8. 


Tbe  power  of  tbe  Commissioner  of  Patents  is 
defined  and  abridged.  Where  a  foreign  patent 
has  been  granted  for  tbe  same  subject-matter 
he  is  expressly  required  to  limit  the  term  of  the 
domestic  patent  to  the  period  of  time  *that[31 
the  foreign  patent  has  to  run;  or,  if  there  be 
more  than  one,  then  to  make  it  expire  at  the 
same  time  with  the  one  having  tbe  shortest 
term.  We  do  not  see  how  any  language  could 
have  been  employed  that  would  more  clearly 
express  the  legislative  design  that  tbe  life  of  the 
domestic  patent  should  expire  with  the  term  of 
any  outstanding  foreign  patent  But  the 
counsel  for  the  complainant  contended  on  tbe 
argument  that  the  present  case  did  not  fall 
within  the  limitation  of  the  statute  because  tbe 
application  for  the  United  States  patent  was 
filed  antecedent  to  the  application  for  or  the 
grant  of  the  Canadian  patent.  We  are  at  a  loss 
to  understand  what  the  time  of  filing  the  ap- 
plication for  the  patent  has  to  do  with  Uie 
matter.  It  is  true  that  the  eighth  section  of 
the  Act  of  1886  and  the  sixth  section  of  the 
Act  of  1889  made  the  date  of  filing  the  specifi- 
cations and  drawings  in  the  one  case  and  the 
date  of  the  application  of  the  home  patent  in 
the  other  the  point  of  time  from  which  to 
reckon  the  six  months  intervening  between  the 
issue  of  the  foreign  and  domestic  patent.  It  is 
also  true  that  by  section  4886,  and  the  first 
clause  of  section  4887.  of  the  Revised  Statutes, 
an  inventor  is  required  to  file  an  application  for 
his  patent  within  two  years  after  his  invention 
or  discovery  has  been  in  public  use  or  on  sale, 
from  all  ot  which  the  late  Commissioner  of 
Patents  (Paine)  was  led  to  the  opinion  that  the 
word  'previously'  used  in  the  last  clause  of 
section  4887  had  reference  to  the  time  prior  to 
tbe  filing  of  the  application  rather  than  to  tbe 
time  prior  to  the  granting  of  the  patent.  See 
17  O.  G.  880.  But  this  seems  to  be  wresting 
the  language  of  the  section  from  its  plain  and 
obvious  meaning,  and  we  are  not  able  to  follow 
the  reasoning  by  which  such  an  interpretation 
is  reached." 

This  decision  was  followed  in  Oramme  Elec- 
trical  Co.  v.  Arnoux  dh  II,  Electric  Co,  (1888) 
17  Fed.  Rep.  888,  840,  which  turned  upon  the 
construction  of  section  25  of  the  Act  of  1870. 
One  of  the  questions  in  that  case  was  whether 
an  American  patent  dated  October  17th,  1871, 
and  the  application  for  which  was  made  August 
17th,  1870,  was  limited  as  to  its  term  by  the 
term  of  an  Austrian  patent  issued  after  the  Am- 
erican application  was  made,  but  before  the 
American  patent  was  issued.  ^Mr,  Jtutice\S^ 
Blatchford,  referring  to  section  25  of  the  Act 
of  1870,  said:  "It  Is  contended  that  under  the 
foregoing  provisions  [patent]  No.  120,057  ex- 
pired either  on  December  80th,  1871,  or  on 
December  80th.  1880,  the  date  of  the  expiration 
of  the  Austrian  patent,  acoordincly  as  that 
patent  is  to  be  regarded  as  a  patent  for  one  year 
or  for  ten  years.  To  this  the  plaintiff  replies 
that  the  application  for  No.  120,057  was  filed 
before  the  application  for  the  Austrian  patent 
was  filed.  But  the  date  of  the  application  for 
No.  120.057  cannot  affect  the  question.  Under 
the  Act  of  1870  a  patent  takes  effect  from  the 
time  when  it  is  granted  and  cannot  be  ante- 
dated. Tbe  meaning  of  section  25  of  the  Act 
of  1870  is  that  the  United  States  patent  shall 
expire  at  the  same  time  with  the  foreign  patent 
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baying  the  ibortest  time  to  run,  which  was 
grantM  before  the  United  States  patent  was 
granted,  and  not  that  it  shall  expire  at  the  same 
time  with  the  foreign  patent  having  the  shortest 
time  to  run,  which  was  granted  before  the  time 
when  the  application  for  the  United  States 
patent  was  made.  Bate  Btfrigeraiing  Co.  y. 
Oillett,  13  Fed.  Rep.  553." 

There  is  nothing  in  the  opinion  delivered  by 
J/r.  Justice  Blatchford  which,  in  our  Judg- 
ment, Justifies  the  suggestion  that  he  felt  con- 
strained by  principles  of  comity  to  follow  the 
decision  of  Judge  Nixon  without  considering 
the  question  upon  its  merits.  He  seems  to  have 
expre^ed  his  mature  Judgment  as  to  the  scope 
and  meaning  of  the  Act  of  1870. 

The  case  of  Bate  Befrigerating  Co.  ▼.  OilUtt 
came  before  Mr.  Justice  Bradley  at  the  circuit 
in  1SB7,  and  what  he  said  is  reported  in  81  Fed. 
Rep.  800.  Referring  to  the  construction  given 
by  Judge  Nixon  to  section  4887,  he  observed 
that  if  the  Question  were  an  open  one  he  would 
have  some  nesitation,  as  it  was  one  of  consid- 
erable doubt.  Expressly  statine  that  he  had 
not  come  to  any  decided  conclusion  on  the 
subject,  he  declined,  while  sitting  at  the  cir- 
cuit, to  modify  the  decision  of  Judge  Nixon, 
and  gave  to  it  full  effect.  This  court  would 
undoubtedly  attach  ereat  value  to  the  delib- 
erate Judgment  of  Mr,  Justice  Bradley  upon 
the  question  now  before  it — indeed,  upon  any 
question. 

33]  *In  Edison  Electrie  Light  Co.  ▼.  United 
States  Electrie  Lighting  Co.  (1888)  85  Fed.  Rep. 
184,  137, 188,  the  subject  was  carefully  consid- 
ered by  Judge  Wallace.  In  that  case,  which 
was  a  suit  for  the  infringement  of  a  patent,  he 
said,  after  quoting  section  4887:  "The  real  in- 
quiry is  whether  the  section  limits  the  term  of  a 
domestic  patent  to  the  term  of  a  foreign  patent 
when  the  application  for  the  foreign  patent  is 
not  made  until  subsequent  to  the  application  in 
this  country,  but  the  foreign  patent  Issues 
before  the  domestic  patent  if  it  were  proper 
to  treat  this  question  as  an  original  one,  it 
would  be  necessary  first  to  inquire  whether 
there  is  any  ambiguity  in  the  language  of  the 
statute,  it  there  Is  not,  the  duty  of  the  court 
is  to  give  effect  to  its  obvious  meaning,  not- 
withstanding it  may  be  thought  to  make  an 
unreasonable  and  harsh  innovation  upon  the 
preexisting  privileges  of  our  own  inventors. 
It  is  not  only  the  safer  course  to  adhere  to  the 
words  of  a  statute  construed  in  their  ordinary 
import,  instead  of  entering  into  any  inquiry  as 
to  the  supposed  intention  of  Congress,  but  it  is 
the  imperative  duty  of  the  court  to  do  so. 
Where  the  meaning  of  the  Revised  Statutes  is 
plain  the  court  cannot  look  to  the  sources  of 
the  revision  to  ascertain  wheUier  errors  have 
or  have  not  been  committed  by  the  revisers. 
United  States  y.  Bowen.  100  U.  a  508  [25:  681]. 
There  is  no  practical  difference  in  the  phrase- 
ology of  section  4887  and  that  of  section  25  of 
the\A.ct  of  July  8th,  1870,  from  which  the  sec- 
tion is  reproduced."  Referring  to  the  above 
cases  at  the  circuit,  he  remarked  that  the  ques- 
tion should  not  be  considered  as  an  original 
one. 

In  Bate  BrfrigeraUng  Co.  t.  Hammond,  85 
Fed.  Rep.  151,  Judge  Colt  followed  the  decision 
in  Bate  Regrigerating  Co.  y.  QiHeU.  And  a 
like  ruling  was  made  by  Judge  Coxa  in  Aeeu- 
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mutator  Co.  t.  JuUen  Electrie  Cb.  57Fed.  Ba 
605. 

In  view  of  this  history  of  tift  questioo  pre- 
sented by  the  certificate  of  the  circuit  court  of 
appeals,  what  is  the  duty  of  this  court?  la 
Andreufs  y.  JEZbi^.  124  U.  8.  694,  717  [81:557, 
568],  it  was  said  that  the  construction  oft  stat- 
ute of  the  United  States  concerning  patents  for 
inventions  cannot  be  regarded  as  iudidaUy  set- 
tled when  it  has  not  been  so  settled  by  the  high- 
est Judicial  authority  which  can  pass  Judgment 
upon  the  'question.  ''Nor,**  the  court  fur- [34 
ther  said,  "is  this  a  case  for  the  applicttioD  of 
the  doctrine  that,  in  cases  of  ambiguity,  the 
practice  adopted  by  an  executive  departmeat 
of  the  government  in  interpreting  and  admin- 
istering a  statute  is  to  be  taken  as  some  evi- 
dence of  its  proper  construction.  The  qoes- 
tion  before  us  as  to  the  validity  of  a  patent,  by 
reason  of  preexisting  acts  or  omissions  of  the 
inventor,  of  the  character  of  those  involved  in 
the  present  case,  is  not  a  question  of  executive 
administration,  but  is  properly  a  Judicial  ques- 
tion. Although  it  may  be  a  question  whidb, 
to  some  extent,  may  come  under  the  cognis- 
ance of  the  Commissioner  of  Patents,  in  grant- 
ing a  patent,  yet,  like  all  the  questions  passed 
upon  by  him  in  granting  a  patent  which  ars 
similar  in  character  to  the  question  here  ia- 
volved,  his  determination  thereof,  in  granting 
a  particular  patent,  has  never  been  looked  upon 
as  concluding  the  determination  of  the  courts  ta 
regard  to  those  questions  respecting  such  partic- 
ular patent,  and.  a  fortiori,  respecting  other 
patents."  The  appellant,  therefore,  properly 
insists  that  the  determinatioo  of  the  nreaent 
question  sball  not  be  deemed  absolutely  ooo- 
cluded  either  by  the  practice  that  has  obtained 
in  tbe  Patent  Office  since  the  passage  oi  tbs 
Act  of  1870  nor  by  decisions  in  the  inferior 
courts  of  the  United  States. 

If  section  4887  of  the  Revised  Statutes  ii  lo 
worded  as  to  express  clearly  the  Intention  of 
Congress,  the  court  must  give  effect  to  I  bat  is- 
tention.  But  even  if  the  statute  be  not  to  u* 
plicit  as  to  preclude  construction;  if  upooap> 
plying  to  it  the  established  rules  of  interpreta- 
tion; if  looking  at  it  in  the  light  of  previoss 
legislation  on  the  subject;  if  there  be  reasonabli 
ground  for  adopting  either  one  of  two  coa> 
structions;  this  court,  without  departing  froa 
sound  principle,  may  well  adopt  that  con•t^l^ 
tion  which  is  in  harmony  with  the  settled  prt^ 
tice  of  tbe  executive  branch  of  the  goveromnt, 
and  with  the  course  of  Judicial  decisions  io  tbs 
circuit  courU  of  the  United  States;  cspedsUy, 
if  there  be  reason  to  suppose  that  vast  iole^ 
ests  may  have  grown  up  under  that  practks 
and  under  Judicial  decisions  which  msj  bs 
disturbed  or  destroyed  by  tbe  announcesMsl 
of  a  different  rule. 

'Looking  at  the  words  of  the  statutes  re  p5 
f  erred  to,  neither  unduly  enlarging  nor  namif 
restricting  their  meaning,  we  are  of  opiaioa 
that  Congress  intended  by  the  twen^-6ftb•e^ 
tion  of  the  Act  of  1870,  pieserfed  la  ssctios 
4887  of  the  Revised  Statutes,  to  introdnee  a  sev 
test  in  respect  of  the  terra  of  an  Amerkaanip 
tent  where  the  same  invention  was  the  •nbje^ 
of  a  foreign  patent  previously  issoed.  It  itf 
already  been  observed  that  the  statules  ntali«f 
to  patents  show  upon  their  face  thai  Ooagrtfi 
always  had  in  mind  the  diff erenoa  bstwsea  « 
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ipplicttkm  for  a  patent  and  the  patent  itself. 
Am  tbat  difference  is  apparent  in  the  Act  of 
1870.  We  find  there  the  words  ''application," 
^utent,"  "patented,"  "first  patented,"  and 
'^erased  to  oe  patented." 

The  faiTentor  whom  the  Act  of  1889  was  de- 
eped to  protect  was  one  whose  invention  had 
BOt  been  introduced  into  puhlic  and  common 
nae  in  the  United  States  prior  to  his  applica- 
tion for  an  American  patent,  and  which  had 
been  "patented  in  a  foreign  country  more  than 
dz  months  prior  to  his  application.*^  In  refer- 
ence to  an  American  patent,  granted  under 
tbosedrcomstances.that  Act  expressly  declared 
that  it  should  be  limited  to  fourteen  years — 
sot,  let  it  be  observed,  from  the  date  of  the 
Anierican  patent,  but  from  the  date  or  publi- 
Cition  of  the  foreign  letterspatent. 

The  Act  of  1870  providea  for  the  case  of  an 
iarentor  whose  invention  had  not  been  intro- 
duced into  public  use  in  the  United  States  for 
more  than  two  years  prior  to  his  application, 
bat  which  had  been  **flr»t  patented  or  caused 
to  be  ptUented  in  a  foreign  country."  In  such 
a  case,  that  statute  expressly  provided  that  the 
American  patent  should  expire  with  the  for- 
eign patent  having  the  shortest  term  to  run. 

The  case  provided  for  by  section  4887  of  the 
Revised  Statutes  is  the  same  as  that  provided 
for  by  the  twenty-fifth  section  of  the  Act  of 
1870,  and  the  words  "first  patented  or  caused 
to  be  patented  in  a  foreign  country"  in  the  first 
clause  of  that  section  are  emphasized  by  the 
words  in  the  succeeding  clause,  "previously 
patented"  in  a  foreign  country. 

We  cannot  superadd.in  section  4887  of  the  Ke- 
86]  vised  *Statutes,the  words  "prior  to  the  ap- 
plication" either  after  the  words  "first  patented 
or  caused  to  be  patented  in  a  foreign  country," 
fa  after  the  words  "previously  patented  in  a 
foreign  country"  without  defeating  the  inten- 
tioD  of  Congress  as  manifested  by  the  language 
it  aelected  to  indicate  its  purpose.  And  the 
express  command  of  the  existing  statute  is 
that  every  American  patent  for  an  invention 
''previously  patented  in  a  foreign  country," 
that  is,  "first  patented  or  caused  to  be  patented 
ip  a  foreign  country,"  shall  expire  at  the  same 
thne  with  the  foreign  patent.  No  words  are 
used  that  will  Justify  the  court  in  holding  that 
an  invention  patented  in  a  foreign  country,  be- 
fore being  patented  here,  is  to  be  exempt 
from  the  operation  of  the  provision  limiting 
the  term  of  the  American  patent  to  expire  witn 
tbe  foreign  patent 

Was  the  6ate  invention  patented  abroad  be- 
fore it  was  patented  in  this  country?  If  so, 
tbe  American  patent  expired  with  the  foreign 
patent,  and  thereby  the  American  public  m- 
oone  entitled  to  use  the  Invention  from  the 
time  the  foreign  public  were  permitted  to  use 
it  Congress,  in  effect,  by  the  existing  law, 
iaya  to  an  inventor  seeking  to  enjoy  the  exclu- 
sive use  in  this  country  of  nis  invention  for  the 
full  term  prescribed  1^  law:  *^  If  your  inven- 
tioo  has  not  been  introduced  into  public  use  in 
the  United  States  for  more  than  two  years,  you 
Btty,  upon  complying  with  the  conditions  pre- 
Kribed,  obtain  an  American  patent,  and  you 
may,  if  you  can,  obtain  a  foreign  patent,  but 
the  Anierican  patent  will  be  granted  on  the 
condition  that  if  tou  obtain  the  forelen  patent 
inlft  jour  inTenUon  shall  be  free  to  the  Ame^ 
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ican  people  whenever  by  reason  of  the  expira* 
tion  of  the  fordgn  patent  it  becomes  free  to 
people  abroad;  but  in  no  case  shall  the  term  of 
the  American  patent  exceed  seventeen  years." 
This  we  deem  to  be  a  sound  interpretation  of 
the  statute,  givine  to  the  words  used  the  mean- 
ing required  by  their  ordinary  signification. 

In  our  Judgment  the  language  used  is  so 
plain  and  unambiguous  that  a  refusal  to  recog- 
nize its  natural,  obvious  meaning  would  be 
justly  Regarded  as  indicating  a  purpose  to 
change  *the  law  by  Judicial  action  bnscd  [37 
upon  some  supposed  policy  of  Congress.  But, 
as  declared  in  Hodden  ▼.  Barney,  73  U.  S.  5 
Wall.  107,  111  [18:  518,  619],  "  what  is  termed 
the  policy  of  the  government  with  reference  to 
any  particular  legislation  is  generally  a  very 
uncertain  thing,  upon  which  all  sorts  of  opin- 
ions, each  variant  from  the  other,  may  be 
formed  by  different  persons.  It  is  a  ground 
much  too  unstable  upon  which  to  rest  the 
Judgment  of  the  court  in  the  interpretation  of 
statutes."  "  Where  the  language  of  the  Act 
is  explicit,"  this  court  has  said,  "  there  is  great 
danger  in  departing  from  the  words  used,  to 
give  an  effect  to  the  law  which  may  be  sup- 
posed to  have  been  designed  by  the  legisla- 
ture. .  .  .  It  is  not  for  tbe  court  to  say, 
where  the  language  of  the  statute  is  clear,  that 
it  shall  be  so  construed  as  to  embrace  cases, 
because  no  good  reason  can  be  assigned  why 
they  were  excluded  from  its  provisions."  Denn 
v.  few,  86  U.  S.  10  Pet.  524.  627  [9:  619,  520]. 

Undoubtedlv  tbe  court,  when  endeavoring 
to  ascertain  the  intention  of  the  legislature, 
mav  be  justified,  in  some  circumstances,  in 
giving  weight  to  considerations  of  injustice  or 
inconvenience  that  may  arise  from  a  particular 
construction  of  a  statute.  Wilton  v.  Moueseau, 
46  U.  S.  4  How.  646,  680  [11:  1141,  11561; 
Bloomer  v.  McQuewan,  66  U  S.  14  How.  589, 
668  [14:  632,  5381;  Blake  v.  National  City 
Bank  of  New  York,  90  U.  S.  28  Wall.  307,  320 
[23: 119,  121];  United  States  v.  Kirby,  74  U.  S. 
7  Wall  482,  486  [19:  278,  280].  It  is,  there- 
fore, said  that  the  time  ordinarily  intervening 
in  other  countries  between  the  filing  of  an  ap- 
plication and  the  granting  of  a  patent  is  very 
short  in  comparison  with  the  time  ordinarily 
consumed  in  this  country  in  obtaining  a  patent 
after  the  inventor  has  filed  his  application  in 
the  Patent  Office,  and,  consequently,  the  stat- 
ute—if construed  as  we  have  indicated  its 
words  reasonably  require— might  operate  to 
the  injury  of  an  American  inventor  in  that  he 
will  be  deprived  of  so  much  of  the  statutory 
term  of  his  American  patent  as  will  be  in  ex- 
cess of  the  term  of  any  foreign  patent  previ- 
ously obtained  for  the  same  invention,  if  the 
statute  thus  construed  does  not  give  to  the  in- 
ventor all  the  benefits  he  would  like  to  have, 
the  remedy  is  with  another  department  of  the 
government,  and  it  is  not  for  the  courts  to  tam- 
per with  the  words  of  a  statute,  or,  by  a  strained 
construction  of  'legislative  enactments, the[38 
language  of  which  is  clear  and  explicit,  to  ao- 
complish  results  not  contemplated  by  Oongresa. 
This  court,  speakingby  Oh%rf  Justice  Marshall, 
in  United  States  ▼.  iKsher,  6  U.  S.  3  Oranch, 
868,  886  [2:  304,  818],  said  that  where  the 
meaning  of  the  legislature  was  plain  "it  moal 
be  obeyed.  ** 

Besides,  the  principle  that  limits  an  Amerl- 
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can  XMitent  to  expire  with  a  previous  foreign 
patent  covering  the  same  invention  was  not 
first  introduced  by  the  Act  of  1S70.  It  appears 
in  the  Act  of  18^;  for  it  is  there  expressly  de- 
clared that  the  American  patent  which  the  in- 
ventor shall  not  be  debarred  from  receiving  by 
reason  of  the  invention  having  been  patented 
in  a  foreign  country  more  than  six  months 
prior  to  his  application  in  this  country  "shall 
be  limited  to  fourteen  vears  from  the  date  of 
publication  of  such  foreign  letters  patent." 
While  that  Act  was  in  force  the  term  prescribed 
for  an  American  patent  was  fourteen  years. 
And  yet,  according  to  its  provisions,  that  time 
— if  the  inventor  had  a  foreign  patent  antedat- 
ing his  Ameiican  application  by  more  than  six 
months — was  to  be  computed,  not  from  the 
date  of  the  American  patent,  hut  from  the  date 
of  publication  of  the  foreign  patent.  That  prin- 
ciple is  preserved  in  the  existing  law;  for,  un- 
der the  Revised  Statutes,  as  under  the  Act  o^ 
1870.  if  there  be  an  American  patent  for  an  in- 
vention previously  patented  abroad,  the  former 
exphres,  not,  it  is  true,  at  the  expiration  of  any 
given  number  of  years,  as  under  the  Act  of 
1839,  but  at  the  time  the  foreign  patent  expires. 

It  is  also  said  that  the  United  States  prom- 
ised the  inventor,  when  making  his  applica- 
tion, to  glTe  him  a  patent  for  the  full  term  of 
seventeen  years  from  the  date  of  his  patent,  if, 
upon  examination,  it  was  found  that  he  was 
entitled  to  one  at  t/te  time  ofettch  applieation; 
and,  consequently,  that  a  curtailment  of  that 
term  by  reason  of  something  occurring  after 
the  filing  of  the  application,  and  for  which  he 
may  not  be  responsible,  is  inconsistent  with 
^ood  faith  upon  the  part  of  the  government. 
Of  course  this  court  would  hesitate  to  accept 
any  construction  of  an  Act  of  Congress  that 
would  imply  bad  faith  upon  the  part  of  the  gov- 
ernment. But  the  contention  just  referr^  to 
assumes  the  very  matter  in  dispute.  It  assumes 
39]  *that  the  promise  to  the  inventor  was  not 
accompanied  by  conditions  authorizing  the 
government  to  limit  the  term  of  its  patent  to 
some  period  less  than  seventeen  years  from  its 
date.  But  If  the  promise  to  issue  a  patent  is 
made  with  the  reservation  in  the  statute  con- 
taining the  promise  that  the  patent,  when  is- 
sued, shall  be  limited  to  expire  with  any  for- 
eign patent  previously  issued  for  the  same  in- 
vention, then  there  is  no  basis  for  the  sugges- 
tion that  the  enforcement  of  that  condition 
violates  any  promise  made  to  the  inventor. 

Another  suggestion  in  behalf  of  the  plaintiff 
Is  that  in  the  case  of  a  revision  of  statutes 
neither  changes  of  phraseology  nor  a  different 
arrangement  of  clauses  in  themselves  show  an 
intention  to  change  or  alter  the  existing  law ; 
that  the  new  law  should  be  held  to  mean  what 
the  prior  law  meant,  unless  a  purpose  to 
change  or  alter  is  manifested  by  clear,  unam- 
biguous language;  and  that,  in  the  interpreta- 
tion of  any  particular  part  of  a  revision,  resort 
may  be  had  to  the  previous  law  on  the  subject, 
whenever  the  revisers  have  not,  in  exi&icit 
language,  disclosed  their  meaning.  The  cir- 
cumstances under  which  the  courts  may  look 
at  prior  laws,  for  which  a  revision  has  been 
aubstituted,  are  stated  in  United  Statee  v. 
Bown,  100  U.  S.  608, 618  [25:  681, 682].  That 
case  depended  upon  the  construction  to  be 
placed  upon  certain  sections  of  the  Revised 
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Statutes.  Mr.  Juetiee  Miller  speaking  for  tte 
court,  said:  '*The  Revised  Statutes  may  \m 
treated  as  the  legislative  declaration  of  the 
statute  law  on  the  subjects  which  they  embraoa 
on  the  first  day  of  December,  1878.  When  tba 
meaning  is  plain,  the  courts  cannot  look  to  tlM 
statutes  which  have  been  revised  to  see  if  Con- 
gress erred  in  that  revision,  but  may  do  to 
when  necessary  to  construe  doubtful  language 
used  in  expressing  the  meaning  of  Congresa.* 
This  principle  was  reaffirmed  in  Vi^U^r  ▼. 
AHhvr.  104  U.  S.  498  [26:  638];  Defeback  ▼. 
Hawke,  116  U.  a  892, 402  [29:  423. 426];  Cam^ 
bria  Iron  Co.  v.  AsJiburn,  118  U.  S.  51  67 
r80:  60.  61];  Unitei  Statee  v.  Laeher,  184  U.  a 
624.  627  [^:  1080, 10821.  For  the  reasons  al- 
ready stated,  the  principle  announced  io  the 
cases  just  cited  cannot  avail  the  plaintiff  if  tha 
existing  statute  is  interpreted  to  mean  what  its 
words  import  according  to  their  natnral  n^nl- 
fication :  for,  the  words  used  in  section ^4687[40 
of  the  Revised  Statutes,  as  well  as  those  in  sec- 
tion 25  of  the  Act  of  1870,  dearlv  evince  the 
purpose  of  Congress  to  so  curtail  the  term  of 
an  American  patent  (where  the  sameinventioo 
is  previously  patented  abroad)  that  it  will  ex* 
pire  at  the  time  the  foreign  patent  expiiea, 
even  if  the  latter  was  appli^  for  and  granted 
after  the  filing  of  the  American  appUcatioo  \kA 
before  the  American  patent  issues. 

But  it  is  confidently  asserted  that  the  pr»> 
ceedings  in  Congress,  relating  to  the  bill  which 
after  :iumerous  amendmenta  became  the  Actof 
1870,  show  that  Congress  did  not  contemplata 
any  such  change  in  Uie  law  as  is  invdved  in 
the  construction  we  have  placed  on  the  tweaty- 
fifth  section  of  that  Act. 

The  different  forms  in  which  the  tectkm 
now  in  controversy  appeared  prior  to  the  paa- 
sage  of,  as  well  as  in.  the  Act  of  1870,  are  thai 
indicated  at  top  of  opposite  page. 

It  appears  that  the  revisal  of  the  statutes  it- 
lating  to  patent  and  copyrights  was  reported  lo 
the  House  of  Representatives  by  the  Commis- 
sioners appointed  under  the  Act  of  1666,  aad 
was  referred  first  to  the  House  Committee  oa 
Revision  of  the  Laws  of  the  United  Statei, 
and  afterwards  to  the  House  Committee  oa 
Patents,  of  which  Mr.  Jenckea  was  cfaainnsa. 

*Now,it  is  true  that,  according  to  tberfr{41 
port  in  Uie  Congressional  Qlobe  of  the  proceed- 
ings in  the  House  of  Representativea,  Mr. 
Jenckes  said,  when  reporting  that  hill  froiD  tki 
Committee  on  Patenta,  that  the  report  of  the  r»> 
visers  had  been  examined  by  the  House  Oo» 
mittee  on  Revision  of  the  Lawa  of  the  Uailed 
States,  and  "found  to  embody  all  the  pfOfl> 
sions  of  existing  law,  in  brief,  clear,  ana  pet- 
cise  language.'^  Cong.  Qlobe.  4Ut  Cone.  M 
Sesa.  Part  8,  vol.  90,  p.  2679.  And  it  li 
claimed  that  other  observations  made  by  Mr. 
Jenckes  on  the  same  occasion  tend  to  ihov 
that,  in  his  opinion,  the  bill  as  reported  by  tki 
revisers  did  not  change  the  prior  law. 

These  considerations,  it  is  supposed.  ilioQld 
have  controlling  weight  in  our  interpretatioa 
of  the  Act  aa  it  finally  passed.  We  canool  m- 
sent  to  this  view.  If  the  Act  of  1870  wai 
nothing  more  than  a  revision  or  consolidatlpa 
of  previous  statutes  on  the  same  subject,  theft 
would  be  much  greater  force  in  the  plaiBtifffe 
contention  than  tnere  appeara  to  be.  Bottk^ 
Act  made  numeroua  changea  in  the  prevtetf 
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if  repnrUd  bufhe  Commiutonen 
ofBevigion, 

l&Vo  person  sball  be  de- 
taiTCd  troxD  reoeiving  a  patent 
for  bis  inventton  or  disoovery 
1^  msoo  of  hiB  having  first  pat- 
Mted  It  in  a  foreign  oountry; 
molded,  the  same  shall  not  have 
beeo  mtroduoed  into  publio 
tod  common  use  in  the  United 
States  prior  to  the  application, 
sodtbftt  the  patent  shall  be  lim- 
Ued  to  seventeen  years  from  the 
dtto  or  publication  of  the  for- 
eica  patent. 


A»  reported  hy  the  CommitUe  on 
PatentB. 

i  2S.  No  person  shall  be  de- 
barred from  reoeiving  a  patent 
for  his  invention  or  discovery 
by  reason  of  his  having  first  pat- 
ented it  in  a  foreign  country; 
provided,  the  pame  shall  not  have 
been  introduced  into  public  use 
in  the  United  States  prior  to  the 
application,  and  that  the  patent 
shall  expireattherame  time  with 
the  foreign  patent,  or  if  there  be 
more  than  one,  at  the  same  time 
with  the  one  having  the  shortest 
term,  but  in  no  case  shall  be 
In  force  more  than  seventeen 


Ab  nnaUu  adopted, 

i  26.  No  person  shall  be  de- 
barred from  receiving  a  patent 
for  his  invention  or  discovery, 
nor  shall  any  patent  be  declared 
invalid,  by  reason  of  its  having 
been  first  patented  nr  caueied  to 
be  patented  in  a  foreign  country; 
provided,  the  same  shal  I  not  have 
been  introduced  into  public  use 
in  the  United  States  for  more 
than  two  years  prior  to  the  ap- 
plication, and  that  the  patent 
shall  expire  at  the  same  time 
with  the  foreign  patent,  or,  if 
there  be  more  than  one,  at  the 
same  time  with  the  one  having 
the  shortest  term;  but  in  no  case 
shall  it  be  in  foroe  more  Uiao 
seventeen  years. 


itttntn,  some  of  them  of  considerable  im- 
portaoce.  The  Congress  that  passed  the  Act 
of  18T0  was  not  restricted  to  mere  revUioD  or 
cooM)IidatioD,  even  if  the  Act  of  1866  be  coo- 
•tnic<l  as  cootemplatiog  only  tbe  revision  and 
eoosuHdatioD  of  previous  statutes  withoat  ma- 
terial cbao^e.  But  whatever  may  bave  been 
tbf  scope  of  the  Act  of  1866,  the  purpose,  in 
tbe  Art  of  1870.  to  go  beyond  revision  and  to 
amend  the  existing  statutes,  is  manifest  from 
tbe  title  of  that  Act,  and  from  the  bill  that  came 
from  tbe  House  Committee  on  Patents.  When 
that  bill,  as  it  passed  tbe  House,  reached  tbe 
Senate,  Tarlous  amend  men  ts  were  made  in 
that  body.  And  ajjon  tbe  face  of  the  Act,  as  it 
ilDally  passed,  tbere  are  such  alterations  of  tbe 
42]*prior  law  as  to  impose  upon  this  court  tbe 
RspoDsibility  of  determining  the  effect  of  such 
alterations.  We  cannot  accept  as  controlling, 
much  less  conclusive,  tbe  opinion  of  tbe  House 
Committee  on  the  Revision  of  tbe  Laws  of  the 
United  States,  as  reported  by  Mr.  Jenckes,  that 
tbe  bill  it  reported  embodied  only  the  existing 
Itw.  Nor  can  we  assume  that  the  House  of 
Representatives,  much  less  the  Senate,  based 
their  action  upon  the  opinion  of  individual 
members  of  tbe  House  as  to  the  scope  and  le- 
gal effect  of  the  report  of  the  revisers.  Com- 
paring the  bill  reported  by  the  revisers  and  tbe 
hill  reported  by  the  House  Committee  on  Pat- 
ents, with  the  Act  as  it  passed,  we  find  it  im- 
possible to  sustain  tbe  view  taken  by  the  plain- 
tiff. 

It  is  quite  tme,  as  tbe  plaintiff  contends, 
that  Congress  did  not  intend  by  the  Act  of 
1870  to  upturn  the  entire  i;)olicy  of  tbe  govern- 
ment in  reference  to  patents;  but,  beyond  all 
question,  its  final  action  shows  that'it  made 
and  intended  to  make  important  amendments 
of  existing  laws. 

The  revisers,  as  well  as  the  House  Commit- 
tee on  Patents,  proposed  that  it  should  be  a 
ooodition  of  the  protection  of  an  American 
patent,  where  the  same  invention  had  been  first 
patented  in  a  foreign  country,  that  the  inven- 
tion should  Dot  have  been  introduced  into 
public  use  in  the  United  States  **prior  to  the 
•pplication.**  The  bill  as  it  passed  Congress 
made  it  a  condition  that  the  invention  should 
Dot  baye  been  introduced  into  public  use  in 
this  country  "for  more  than  two  years  prior  to 
tbe  application.** 

Tbe  revisers  proposed  that  the  patent  should 
no  seventeen  years  from  the  date  or  publica- 
tion of  tbe  foreign  patent;  whereas  the  House 
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Committee  on  Patents  proposed,  and  it  was  so 
declared  in  the  Act  as  passed,  that  tbe  Ameri- 
can patent  should  in  no  case  be  in  force  be- 
yond seventeen  years,  and  should  *expire  at 
the  same  time  with  the  foreign  patent,  or,  if 
there  be  more  than  one,  at  the  same  time  «vith 
the  one  having  the  shortest  term." 

The  revisers,  the  House  Committee  on  Pat- 
ents, and  Congress,  all  had  in  view  the  rights 
of  the  inventor  at  tbe  time  when  he  was  to  re- 
ceive or  be  debarred  from  receiving  a  patent 
for  his  invention,  and  not  his  apparent  rights 
at  the  date  of  his  *applicati  m.  Hence  ther43 
words  **bv  reason  of  tlie  same  having  been 
patented  in  a  foreign  country  more  than  eix 
monthe  prior  to  his  application"  as  found  in 
the  Act  of  1839,  were  changed  in  the  report  of 
the  revisers  and  in  tbe  report  of  the  original 
bill  presented  by  the  House  Committee  on 
Patents,  so  as  to  read  "by  reason  of  his  hav- 
ing first  patented  it  in  a  foreign  country." 

We  cannot  adjudge  that  the  words  "more 
than  six  months  prior  to  his  application"  in 
the  Act  of  1839  were  carelessly  dropped,  or 
that  Congress  did  not  have  in  mind  the  dif- 
ference l^tween  a  clause  declaring  that  an  in- 
ventor should  not  be  debarred  from  receiving 
a  patent  for  bis  invention  "by  reason  of  the 
same  having  been  patented  in  a  foreign  coun- 
try more  than  six  months  prior  to  bis  applica- 
tion," and  a  clause  declanng  that  he  should 
not  be  so  debarred  "by  reason  of  its  [the  in- 
vention] havine  been  first  patented  or  caused 
to  be  patented  fn  a  foreign  country."  We  have 
no  authority^  to  add  to  the  clause  last  quoted  the 
words,  "pnor  to  his  application."  To  do  so 
would  be  to  legislate,  and  not  to  interpret  and 
give  effect  to  tbe  statute  as  passed  by  Congress. 

Much  has  been  said  about  the  intention  of 
Congress,  as  manifested  by  its  legislation,  to 
deal  liberally  with  inventors,  especially  those 
who  were  citizens  of  tbe  United  States.  This 
is  true.  But  it  is  for  Congress  to  prescribe 
the  conditions  upon  which  it  will  secure  to  in- 
ventors tbe  exclusive  right  to  their  inventions. 
What  may  be  due  to  inventors  is  a  matter 
about  which  there  may  well  exist  differences 
of  opinion.  It  is  the  province  of  the  legisla- 
tive branch  of  the  government  to  say  when  a 
patent  to  an  inventor  shall  expire,  and,  there- 
fore, when  the  public  mav  enjoy,  without 
charge,  the  benefit  of  the  invention  covered 
by  it.  We  can  very  well  understand  how  the 
existing  statute  may,  in  some  circumstances, 
operate  injuriously  to  an  American  inventor 
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who,  in  additloD  to  the  exclusiTe  rights  cTanted 
to  him  in  this  country  for  the  term  of  seven- 
teen years,  wishes  to  secnre  a  monopoly  for 
his  invention  in  other  countries:  for,  if  he  ob- 
tains foreign  patents  for  his  invention  before 
obtaining  one  here,  the  American  patent  is 
limited  by  law,  whether  it  is  so  expressed  or 
^41not  in  the  patent  itself,  *to  expire  with  the 
foreign  patent  having  the  shortest  term.  This 
is  the  case  as  it  appears  from  the  standpoint  of 
the  patentee,  without  regard  to  the  interests  of 
the  American  public. 

But  it  is  to  be  remembered— at  least  it  may 
be  assumed  that  Ckingress  was  advised—that 
action  by  the  Patent  Office  upon  applications 
for  patents  was  often  unduly  and  purposely 
dela\  ed  by  applicants  until  they  could  reap  the 
full  'benefit  of  the  monopoly  obtained  by  them 
in  foreign  countries  before  taking  out  an 
American  patent.  "In  the  meantime,"  the 
Commissioner  of  Patents,  in  his  annual  report 
as  late  as  1887,  said,  "they  [applicants  for 
American  patents]  are  engaged  in  manufac- 
turing and  putting  upon  the  market  the  article 
or  improvement,  out  warning  the  public  that 
the  patent  is  applied  for,  the  effect  pf  which  is 
to  give  them  the  absolute  control  and  monopoly 
of  the  invention  and  to  deter  all  other  invent- 
ors from  entering  upon  the  same  field  of  in- 
vention and  from  manufacturing  the  article." 

We  need  not  say  whether  these  considera- 
tions were  or  were  not  sufficient  to  induce  the 
change  first  made  by  the  twenty-fifth  section 
of  the  Act  of  1870  and  perpetuated  in  the 
existing  statute.  They  are  referred  to  only 
as  showing  what  Congress  may  have  had  in 
view  when  it  provided,  as  it  did.  that  an  in- 
vention covered  by  a  foreign  patent,  obtained 
or  caused  to  be  obtained  Mfore  an  American 
patent  is  granted  for  the  same  invention, 
should  be  free  to  the  American  public  as  soon 
as  it  became  by  reason  of  the  expiration  of  the 
foreign  patent  free  to  the  people  of  other  coun- 
tries. If  this  principle  operates  harshly  upon 
inventors  in  certain  cases,  it  is  for  Congress 
whose  discretion  is  not  subject  to  Judicial  con- 
trol to  make  provision  for  those  cases,  if  it  be 
possible  to  do  so  without  such  injury  to  the 
people  of  our  country  as  ought  not  to  be  in- 
nicted  upon  them. 

And  it  may  be  stated,  in  this  connection, 
that  Congress  allowed  the  twenty-fifth  section 
of  the  Act  of  1870  to  stand,  although  the  Com- 
missioner of  Patents,  immediately  after  the 
passage  of  that  Act  ruled  that  it  had  changed 
the  prior  law  so  as  to  limit  an  American  patent 
45jto  expire  at  the  same  time  *with  the  foreiirn 
patent  of  the  shortest  term  coYering  the  same 
invention  and  issue  before  the  American  patent, 
although  after  the  application  therefor  was 
made.  If,  as  is  insistea,  the  change  was  not 
intended,  and  was  effected  only  by  words  in- 
cautiously used,  or  not  used  with  any  purpose 
to  introduce  a  new  rule  for  the  limitation  of 
the  term  of  an  American  patent,  some  action 
upon  the  subject,  it  may  well  be  assumed, 
would  have  been  taken  by  Congress  after  the 
passage  of  the  Act  of  1870. 

The  Revised  Statutes  of  1874  were  adopted, 
it  must  be  presumed,  with  the  knowledge  on 
the  part  of  Congress  of  the  construction  pre- 
viously placed  by  the  Patent  Office  upon  the 
twenty  fifth  section  of  the  Act  of  1870.    Thii 
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presumption  is  strengthened  by  an  nramina- 
tion  of  the  Act  approved  February  18th.  1875, 
entitled  "An  Act  to  Correct  Errors  and  to 
Supply  Omissions  in  the  Revised  Statutes  of 
the  United  States."    18  Stat,  at  L.  816.  chap. 
80.    That  Act,  upon  its  face,  shows  that  ttie 
entire  revision  of  1874,  after  it  took  effect,  was 
carefully  reexamined  for  the  purpose  of  ascer- 
taining whether  there  were  errors  or  omissions 
in  the  work  of  revision.  Now,  it  b  inconceiva- 
ble that  the  difference  in  the  wording  of  the 
twenty-fifth  section  of  the  Act  of  1870,  or  of 
section  4887  of  the  Revu>ed  Statutes,  when 
compared  with  the  Act  of  1889,  could  have 
escaped  the  attention  of  Concress.  espedsUy 
as  the  Act  of  1870  had  been  interpreted  as  in- 
troducing a  new  rule  in  respect  of  the  term  of 
an  Amencan  patent,  where  the  same  inven- 
tion was  covered  by  a  foreign  patent  pre- 
viously issued.    The  Act  of  1875,  for  the  pur- 
pose  of    correcting    errors    and   omissioos, 
amended  or  repealed  nearly  seventy  sectioos 
of  the  Revised  Statutes.    Still  further— as  an 
examination  of  the  statutes  will  show— since 
the  Revised  Statutes  went  into  operation  nearly 
eight  hundred  sections,  other  than  those  re- 
ferred to  in  the  Act  of  1875,  have  been  amend- 
'ed  or  repealed.    But  no  amendment  has  ever 
been  made  of  section  4887. 

The  rule  prescribed  by  the  twenty  fifth  teo- 
tion  of  the  Act  of  1870  having  been  repco- 
duced  in  section  4887  of  the  Revised  8tatutei» 
and  the  latter  section  never  having  been 
amended,  we  ought  not,  after  the  lapse  of 
nearly  twen^-five  years  from  *the  passagefM 
of  the  Act  of  1870,  place  upon  iu  twenty-fifth 
section,  or  upon  section  4887  of  the  Revised 
Statutes  which  took  its  place,  any  interprs- 
tation  other  than  that  which  the  ordinary, 
natural  meaning  of  their  words  import. 

Our  answers,  therefore,  to  the  questions  eer* 
tified  are  that — 

Under  the  facU  stated,  the  inventioo  for 
which  the  United  States  patent  to  Bste  wti 
issued  was  ''previously  patented  in  a  fordn 
country,"  within  the  meaning  of  those  woras 
in  section  4887  of  the  Revised  Statutes,  sad 
the  United  States  patent  expired,  under  tbe 
terms  of  that  section,  before  the  explratioQ  of 
seventeen  years  from  its  date.  It  is  so  oertiM 
to  the  circuit  court  of  appeals. 


DANIEL  M.  FROST,  AppL. 

9, 

FREDERICK   T.  M.  WENIB  n  al^ 

(8ee&a  Beportar'a  ad.  4B-«U 

0$age  landi  in  Kan$a9^mplisd  repeal  ^9^ 
vte-^Aet  of  Deeember  IS,  1880. 

"L  Oongreis  did  not  intend  to  open  to  aotml  le^ 
tiers  under  the  homestead  laws  sach  of  tbe  laadii 
within  the  limits  of  the  abandoned  Ft.Dodff«  bB^ 
tary  reservation  lyloff  north  of  tbe  railroad  track, 
as  were  part  of  the  Osage  tmat  lands  in 


Nora.— As  to  pre-^mpHum  righte^  set  noli  Is 
United  States  v.  Fltaverald,  10:  TSBw 

A»  to  Indiam  and  Indian  (rflwa,  tketteUiimmd 
righU:  juriedMion  and  eonCft4  over  tileai,  see  bo» 
to  Worcester  v.  Georgia,  8: 488. 
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t  B  wmt  not  be  sapposed  that  tbe  legislature  in^ 
tSBded  bj  A  later  statute  to  repeal  a  prior  one  on 
the  Mine  rableot^  unlen  tbe  last  statute  is  so 
feroad  in  its  terms  and  so  clear  and  explicit  in  its 
woidi  as  to  show  that  it  was  intended  to  cover 
tte  whole  subject,  and  therefore,  to  displace  tbe 
tbe  prior  statute. 

t  Oongresi  by  the  Act  of  December  ISUu  1880,  bad 
DO  intention  of  repealing  the  Act  of  May28tb« 
IM,  or  any  portion  thereof,  since  such  repeal 
voold  work  an  impairment  of  tbe  rights  guaran- 
teed  to  tbe  Indians  by  the  treaty  of  1866. 

[No.  172.1 

Argued  Jan,  $4, 1896.  Decided  March  4, 1895. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  District  of 
Kansas,  dismissiDg  upon  demurrer  a  suit  in 
equity  brought  by  Daniel  M.  Frost,  plaintiff, 
igfkiiMt  Frederick  T.  M.  Weoie  et  al.,U>  de- 
dare  tbe  legal  title  to  certain  lands  to  be  held 
bj  tb^  defendants,  in  trust  for  tbe  plaintiff, 
and  requiring  tbe  defendants,  to  convey  such 
title  to  him.    Afflrmed. 

Statement  by  Mr.  Justice  Harlan: 

Tbe  appellant,  who  was  the  plaintiff  be- 
low, claimed  to  be  possessed  of  the  equitable 
title  to  certain  lands,  tbe  legal  title  to  which 
isio  the  appellee,  Frederi<3[  T.  M.  Wenie, 
by  Tirtue  of  a  patent  issued  by  the  United 
Sutes.  January  25th,  1890. 
47]  *Tbe  relief  sought  by  the  bill  is  a 
decree  declaring  tbe  legal  title  to  be  held  in 
trust  for  the  plaintiff,  and  requiring  tbe  de- 
fendant to  convey  such  title  to  him. 

The  lands  in  dispute  constitute  a  part  of 
what  are  known  as  the  Osage  Indian  trust  and 
diminished  reserved  lands  in  Kansas,  in- 
cluded within  what  was  once  the  Fort  Dodse 
military  reservation,  established  June  22d, 
1868.  They  are  lots  9,  10,  11  and  12  in  sec- 
tion 25,  township  26  soutb,  of  range  25  west, 
and  lots  14  and  16  of  section  80,  township  26 
south,  range  25  west,  in  Ford  county,  Man- 
ias. 

The  appellant  made  a  homestead  entry  of 
these  lands  on  tbe  Ist  day  of  October,  1881, 
it  tbe  Lamed,  Kansas,  land  office.  Tbis 
entry  was  made  under  the  assumption  that 
the  lands  had  been  restored  to  the  public  do- 
main by  tbe  Act  of  Congress  approved  De- 
cember 15th,  1880,  which  declared  that  tbe 
Fort  Dodge  military  reservation  was  no 
longer  needed  for  military  purposes,  and  au- 
thorized tbe  Secretary  of  the  Interior  to  dis- 
pose of  a  part  of  tbe  lands  within  that  rescr- 
▼ation  to  actual  settlers  under  the  provisions 
of  tho  homestead  law.  21  Stat,  at  L.  811, 
chap.  1. 

The  case  turns  on  the  construction  of  that 
Act^the  controlling  question  being  whether 
Congress  intended  to  open  to  actual  settlers 
under  the  homestead  laws  such  of  the  lands, 
within  tbe  limits  of  the  abandoned  military 
reservation,  lying  north  of  tbe  railroad  track, 
s>  were  part  of  the  Osage  trust  lands.  The 
tonrt  below  held  that  it  did  not. 

The  principal  ground  of  the  decision  was 
that  a  different  interpretation  is  not  required 
by  the  terms  pi  tbe  statute,  and  would  oe  in- 
insistent  with  the  treaties  between  tbe 
United  States  and  the  Osage  Indians  and  with 
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tbe  previously  declared  purpose  of  Congress 
in  reference  to  the  Osage  lands. 

Before  looking  at  the  language  of  the  Act 
of  December  16tb,  1880,  it  will  be  well  to  re- 
call tbe  history  of  these  lands,  as  well  as  the 
relations  between  the  United  States  and  the 
Osage  Indians,  as  shown  by  treaties  and  by 
legislative  enactments. 

One  of  the  articles  of  the  treaty  of  June  2d, 
1825,  between  the  United  States  and  the  Great 
and  Little  Osage  tribes  of  Indians,  estab- 
lished a  reservation  in  what  is  now  tbe  south- 
ern *part  of  Kansas  which  those  Indians  [48 
could  occupy  as  long  as  they  chose  to  do  so.  7 
Stat,  at  L.  240. 

By  an  Act,  approved  January  9tb,  1887,  it 
was  provided:  **§  1.  All  moneys  received 
from  the  sales  of  lands,  that  have  been,  or 
may  be  hereafter,  ceded  to  the  United  States 
by  Indian  tribes,  by  treaties  providing  for 
the  investment  or  payment  to  the  Indians, 
parties  thereto,  of  the  proceeds  of  the  lands 
ceded  by  them,  respectively,  after  deducting 
tbe  expenses  of  survey  and  sale^  any  sums 
stipulated  to  be  advanced,  and  the  ex- 
penses of  fulfilling  any  engagements  con- 
tained therein,  shall  be  paid  into  the  Treas- 
ury of  tbe  United  States  in  the  same  manner 
that  moneys  received  from  the  sales  of  public 
lands  are  paid  into  tbe  Treasury,  g  2.  All 
sums  that  are  or  may  be  required  to  be  paid, 
and  all  roonevs  that  are  or  may  be  required 
to  be  investecTby  said  treaties,  are  hereby  ap- 
propriated in  conformity  to  them,  and  shall 
be  drawn  from  the  Treasury  as  other  public 
moneys  are  drawn  therefrom,  under  such  in- 
structions as  may  from  time  to  time  be  given 
by  the  President."    5  Stat,  at  L.  185. 

In  the  Act  of  July  22d,  1854,  establishing 
the  offices  of  surveyor- general  of  New  Mexi- 
co, Kansas,  and  Nebraska,  is  a  provision 
**that  all  tbe  lands  to  which  the  Indian  title 
has  been  or  shall  be  extinguished  within  said 
territories  of  Nebraska  and  Kansas  shall  be 
subject  to  the  operations  of  tbe  preemption 
Act  of  fourth  September,  eighteen  hundred 
and  forty-one,  and  under  the  conditions,  re- 
strictions, and  stipulations  therein  men- 
tioned."   10  Stat,  at  L.  808,  810. 

By  tbe  Act  of  May  20tb,  1862,  tbe  object  of 
which  was  to  secure  homesteads  to  actual 
settlers  on  the  public  domain,  it  was  pro- 
vided, among  other  things,  that  all  lands 
subject  to  pre-emption  entry  might  be  ac- 
quired by  homesteaders  without  the  payment 
of  cash  therefor.     12  Stat,  at  L.  892. 

And  by  the  Act  of  June  2d,  1862,  estab- 
lishing a  land  office  in  the  territory  of  Colo- 
rado and  for  other  purposes,  it  was  declared 
**  that  all  lands  belonging  to  the  United  States 
to  which  tbe  Indian  title  has  been  or  shall  be 
extinguished  shall  be  subject  to  tbe  oper- 
ation of  the  pre-emption  act  of  September 
4th,  1841,  and  ♦under  the  conditions,  re- [4^ 
strictions,  and  stipulations  therein  men- 
tioned."   12  Stat,  at  L.  418. 

On  the  26th  day  of  September,  1865,  another 
treaty  was  made  between  tbe  United  States 
and  the  Great  and  Little  Osage  Indians.  It 
was  amended  in  1866,  and  proclaimed  Janu- 
ary 21st,  1867.  By  ito  first  article  the  In- 
dians granted  and  sold  to  the  United  St^itcs 
tbe  lands  within  the  following  boundary : 

61» 
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who.  Id  additloD  to  tbeexclusiye  rights  mnted 
to  him  in  this  country  for  the  term  ot  seven- 
teen  years,  wishes  to  secare  a  mooopoly  for 
his  invention  in  other  countries:  for,  if  he  ob- 
tains foreign  patents  for  his  invention  before 
obtaining  one  here,  the  American  patent  is 
limited  by  law,  whether  it  is  so  expressed  or 
441not  in  the  patent  itself,  *to  expire  with  the 
foreign  patent  having  the  shortest  term.  This 
is  the  case  as  it  appears  from  the  standpoint  of 
the  patentee,  without  regard  to  the  interests  of 
the  American  public. 

But  it  is  to  be  remembered— at  least  it  may 
be  assumed  that  Ckinj^ress  was  advised—that 
action  by  the  Patent  Office  upon  applications 
for  patents  was  often  unduly  and  purposely 
delated  by  applicants  until  they  could  reap  the 
full  benefit  of  the  monopoly  obtained  by  them 
in  foreign  countries  before  taking  out  an 
American  patent.  "In  the  meantime,"  the 
Commissioner  of  Patents,  in  his  annual  report 
as  late  as  1887,  said,  "they  [applicants  for 
American  patents]  are  engaged  in  manufac- 
turing and  putting  upon  the  market  the  article 
or  improvement,  out  warning  the  public  that 
the  patent  is  applied  for,  the  effect  pf  which  is 
to  give  them  the  absolute  control  and  monopoly 
of  the  invention  and  to  deter  all  other  invent- 
ors from  entering  upon  the  same  field  of  in- 
vention and  from  manufacturing  the  article." 

We  need  not  say  whether  these  considera- 
tioDS  were  or  were  not  sufficient  to  induce  the 
change  first  made  by  the  twenty-fifth  section 
of  the  Act  of  1870  and  perpetuated  in  the 
existing  statute.  They  are  referred  to  only 
as  showing  what  Congress  may  have  had  in 
view  when  it  provided,  as  it  did.  that  an  in- 
vention covered  by  a  foreign  patent,  obtained 
or  caused  to  be  obtained  Mfore  an  American 
patent  is  granted  for  the  same  invention, 
should  be  free  to  the  American  public  as  soon 
as  it  became  by  reason  of  the  expiration  of  the 
foreign  patent  free  to  the  people  of  other  coun- 
tries. If  this  principle  operates  harshly  upon 
inventors  in  certain  cases,  it  is  for  Congress 
whose  discretion  is  not  subject  to  Judicial  con- 
trol to  make  provision  for  those  cases,  if  it  be 
possible  to  do  so  without  such  injury  to  tbe 
people  of  our  country  as  ought  not  to  be  in* 
nicted  upon  them. 

And  it  may  be  stated,  in  this  connection, 
that  Congress  allowed  the  twenty-fifth  section 
of  the  Act  of  1870  to  stand,  although  tbe  Com- 
missioner  of  Patents,  immediately  after  the 
passage  of  that  Act  ruled  that  it  had  changed 
the  prior  law  so  as  to  limit  an  American  patent 
45jto  expire  at  the  same  time  *with  the  foreiirn 
patent  of  the  shortest  term  covering  the  same 
invention  and  issue  before  the  Amerfcan  patent, 
although  after  the  application  therefor  was 
made.  If,  as  is  insisted,  the  change  was  not 
intended,  and  was  effected  onlv  by  words  in- 
cautiously used,  or  not  used  with  any  purpose 
to  introduce  a  new  rule  for  the  limitation  of 
the  term  of  an  American  patent,  some  action 
upon  the  subject,  it  may  well  be  assumed, 
would  have  been  taken  by  Congress  after  the 
passage  of  the  Act  of  1870. 

The  Revised  Statutes  of  1874  were  adopted, 
it  must  be  presumed,  with  the  knowledge  on 
the  part  of  Congress  of  the  construction  pre- 
viously placed  by  the  Patent  Office  upon  the 
twenty  fifth  section  of  the  Act  of  1870.    Thii 
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presumption  is  strengthened  by  an  ymmina- 
tion  of  the  Act  approved  February  18th.  1875, 
entitled  "An  Act  to  Correct  Errors  and  to 
Supply  Omissions  in  the  Bevised  Statutes  of 
the  United  States."    18  Stat,  at  L.  816.  chap. 
80.    That  Act,  upon  its  face,  shows  that  the 
entire  revision  of  1874,  after  it  took  effect,  was 
carefully  re-examined  for  the  purpose  of  ascer- 
taining whether  there  were  errors  or  omissiocis 
in  the  work  of  revision.  Now,  it  isinconoetvm- 
ble  that  the  difference  in  the  wording  of  tbe 
twenty-fifth  section  of  the  Act  of  1870,  or  of 
section  4887  of  tbe  Revu>ed  Statutes,  when 
compared  with  the  Act  of  1889,  could  have 
escaped  the  attention  of  Concress.  espediUy 
as  the  Act  of  1870  had  been  interpreted  as  ia- 
troducing  a  new  rule  in  respect  of  the  term  of 
an  Amencan  patent,  where  the  same  infeo* 
tion  was  covered  by  a  foreign  patent  pre- 
viously issued.    Tbe  Act  of  1875,  for  tbe  pur- 
pose  of    correcting    errors    and   omianoos, 
amended  or  repeal^  nearly  seventy  sections 
of  the  Revised  Statutes.    Still  further— at  an 
examination  of  the  statutes  will  show— since 
the  Revised  Statutes  went  into  operation  nearly 
eight  hundred  sections,  other  than  those  re- 
ferred to  in  the  Act  of  1875,  have  been  amend- 
'ed  or  repealed.    But  no  amendment  has  e?er 
been  made  of  section  4887. 

The  rule  prescribed  by  the  twenty  fifth  sec- 
tion of  the  Act  of  1870  having  been  repco- 
duced  in  section  4887  of  the  Revised  Statutes, 
and  the  latter  section  never  having  been 
amended,  we  ought  not,  after  the  lapse  of 
nearly  twen^-five  years  from  *lhe  passagefM 
of  the  Act  of  1870,  place  upon  iu  twenty  fifth 
section,  or  upon  section  4887  of  the  Revised 
Statutes  which  took  its  place,  any  Intfrpie- 
tation  other  than  that  which  the  ordinary, 
natural  meaning  of  their  words  import. 

Our  answers,  therefore,  to  the  questions  ce^ 
tified  are  that — 

Under  the  facts  stated,  the  inventioQ  for 
which  the  United  States  patent  to  Bate  wti 
issued  was  ''previously  patented  in  a  foicin 
country,"  within  tbe  meaning  of  those  worts 
in  section  4887  of  the  Revised  Statutes,  sad 
the  United  States  patent  expired,  under  tbe 
terms  of  that  section,  before  the  expiratioQ  of 
seventeen  years  from  its  date.  It  is  so  oertiM 
to  the  circuit  court  of  appeals. 


DANIEL  M.  FROST,  AppL. 

9. 

FREDERICK   T.  M.  WENIB  n  al., 

(8ee&a  Beportar'a  ed.  4B-«U 

Oiogelandi  in  Ean$a§^mpUed  rtpetU  ^iM^ 
vte-^Aet  qf  Ihomber  IS,  JS80. 

h  Oongreis  did  not  intend  to  open  to  aotoal  le^ 
tlera  under  the  bomestead  laws  each  of  tbe  laadii 
witbin  tbe  UmlM  of  the  abandoned  Ft.Dodff«  bB^ 
tary  reservation  lylnsr  north  of  tbe  railroad  track* 
as  were  part  of  the  Osage  tmst  tauids  In 
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Am  to  Indiamand  Indian  (rflwa,  tktttiiaimmd 
righU:  juriadicUon  and  eonCft4  omt  tileai,  see  bo» 
to  Worcester  v.  Georgia,  8: 488. 
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&  II  mat  not  be  sappoMd  that  tbe  legislature  in^ 
toided  bj  a  later  statute  to  repeal  a  prior  oue  on 
ikb  nme  enbleott  unlea  the  last  statute  is  so 
feroad  in  its  terms  and  so  dear  and  explicit  in  its 
voids  ss  to  show  that  it  was  intended  to  cover 
tke  wbide  subject,  and  therefore,  to  displace  the 
the  pfior  statute. 

t  OoofresB  bj  the  Act  of  December  15th«  1880,  bad 
DO  intention  of  repealinar  the  Act  of  May  28tb« 
inOL  or  any  portion  thereof,  since  such  repeal 
voald  work  an  impairment  of  the  rights  guaran- 
teed  to  the  Indians  by  the  treaty  of  1866. 

[No.  172.1 

Argued  Jan,  $4, 1896.  Deeidsd  March  4, 1895. 

APPEAL  from  a  decree  of  the  Circait  Court 
of  the  United  States  for  the  District  of 
Kansas,  dismissing  upon  demurrer  a  suit  in 
equity  brought  by  Daniel  M.  Frost,  plaintiff, 
si^aiDSt  Frederick  T.  M.  Weoie  et  al.,  io  de- 
mn  the  legal  title  to  certain  lands  to  be  held 
bj  tb^  defendants,  in  trust  for  the  plaintiff, 
and  requiring  the  defendants,  to  convey  such 
title  to  him.    Affirmed. 

Statement  by  Mr.  JusHee  Harlan: 

The  appellant,  who  was  the  plaintiff  be- 
low, claimed  to  be  possessed  of  the  equitable 
title  to  certain  lands,  the  le^l  title  to  which 
lain  the  appellee,  Frederick  T.  M.  Wenie, 
by  Tirtue  of  a  patent  issued  by  the  United 
States,  January  25th.  1890. 
47]  *Tbe  relief  sought  by  the  bill  is  a 
decree  declaring  tbe  legal  title  to  be  held  in 
trust  for  the  plaintiff,  and  requiring  tbe  de- 
fendant to  convey  such  title  to  bim. 

The  lands  in  dispate  constitute  a  part  of 
what  are  known  as  the  Osage  Indian  trust  and 
diminished  reserved  lands  in  Kansas,  in- 
cluded within  what  was  once  tbe  Fort  Dodse 
military  reservation,  established  June  22d, 
1868.  They  are  lots  9,  10,  11  and  12  in  sec- 
tion 25,  township  26  soutb,  of  range  25  west, 
tnd  lots  14  and  15  of  section  80,  township  26 
south,  range  25  west,  in  Ford  county,  Kan- 
sas. 

The  appellant  made  a  homestead  entry  of 
these  lands  on  the  1st  day  of  October,  1881, 
at  the  Lamed,  Kansas,  land  office.  This 
entry  was  made  under  the  assumption  that 
the  lands  bad  been  restored  to  the  public  do- 
inain  by  tbe  Act  of  Congress  approved  De- 
cember 15th,  1880,  which  declared  that  the 
Fort  Dodge  military  reservation  was  no 
longer  needed  for  military  purposes,  and  au- 
thorized the  Secretary  of  tbe  Interior  to  dis- 
pose of  a  part  of  the  lands  within  that  reser- 
vation to  actual  settlers  under  the  provisions 
of  tho  homestead  law.  21  Stat,  at  L.  811, 
chap.  1. 

The  case  turns  on  the  construction  of  that 
Act— the  controlling  question  being  whether 
CoDgress  intended  to  open  to  actual  settlers 
QiHler  the  homestead  laws  sucb  of  the  lands, 
within  the  limits  of  the  abandoned  military 
reservation,  lying  north  of  the  railroad  track, 
ss  were  part  of  the  Osage  trust  lands.  Tbe 
court  below  held  that  it  did  not. 

The  principal  ground  of  the  decision  was 
that  a  different  interpretation  is  not  required 
hy  tbe  terms  pt  the  statute,  and  would  oe  in- 
insistent  witb  the  treaties  between  tbe 
United  States  and  the  Osage  Indians  and  with 
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the  previously  declared  purpose  of  Congress 
in  reference  to  the  Osage  lands. 

Before  looking  at  the  language  of  the  Act 
of  December  15tb,  1880,  it  will  be  well  to  re- 
call the  history  of  these  lands,  as  well  as  the 
relations  between  the  United  States  and  the 
Osage  Indians,  as  shown  by  treaties  and  by 
legislative  enactments. 

One  of  the  articles  of  the  treaty  of  June  2d, 
1825,  between  the  United  States  and  the  Great 
and  Little  Osage  tribes  of  Indians,  estab- 
lished a  reservation  in  what  is  now  the  south- 
em  *part  of  Kansas  which  those  Indians  [48 
could  occupy  as  long  as  they  chose  to  do  so.  7 
Stat,  at  L.  240. 

By  an  Act,  approved  January  9th,  1887,  it 
was  provided:  **§  1.  All  moneys  received 
from  the  sales  of  lands,  that  have  been,  or 
may  be  hereafter,  ceded  to  the  United  States 
by  Indian  tribes,  bv  treaties  providing  for 
the  investment  or  payment  to  the  Indians, 
parties  thereto,  of  the  proceeds  of  the  lands 
ceded  by  them,  respectively,  after  deducting 
the  expenses  of  survey  and  sale,  any  sums 
stipulated  to  be  advanced,  and  the  ex- 
penses of  fulfilling  any  engagements  con- 
tained therein,  shall  be  paid  Into  tbe  Treas- 
ury of  the  United  States  in  the  same  manner 
that  moneys  received  from  the  sales  of  public 
lands  are  paid  into  tbe  Treasury,  g  2.  All 
sums  that  are  or  may  be  required  to  be  paid, 
and  all  roonevs  that  are  or  may  be  required 
to  be  investecT  by  said  treaties,  are  hereby  ap- 
propriated in  conformity  to  them,  and  shall 
be  drawn  from  the  Treasury  as  other  public 
moneys  are  drawn  therefrom,  under  such  in- 
structions as  may  from  time  to  time  be  given 
by  the  President. "    5  Stat,  at  L.  185. 

In  tbe  Act  of  July  22d,  1854,  establishing 
the  offices  of  surveyor- general  of  New  Mexi- 
co, Kansas,  and  Nebraska,  is  a  provision 
**that  all  the  lands' to  which  the  Indian  title 
has  been  or  shall  be  extinguished  within  said 
territories  of  Nebraska  and  Kansas  shall  be 
subject  to  the  operations  of  tbe  preemption 
Act  of  fourth  September,  eighteen  hundred 
and  forty-one,  and  under  the  conditions,  re- 
strictions, and  stipulations  therein  men- 
tioned. "    10  Stat,  at  L.  808,  310. 

By  the  Act  of  May  20th,  1862,  the  object  of 
which  was  to  secure  homesteads  to  actual 
settlers  on  the  public  domain,  it  was  pro- 
vided, among  other  things,  that  all  lands 
subject  to  pre-emption  entry  might  be  ac- 
quired by  homesteaders  without  the  payment 
of  cash  therefor.     12  Stat,  at  L.  892. 

And  by  the  Act  of  June  2d,  1862,  estab- 
lishing a  land  office  in  the  territory  of  Colo- 
rado and  for  other  purposes,  it  was  declared 
**  that  all  lands  belonging  to  tbe  United  States 
to  which  the  Indian  title  has  been  or  shall  be 
extinguished  shall  be  subject  to  the  oper- 
ation of  the  pre-emption  act  of  September 
4th,  1841,  and  ♦under  the  conditions,  re- [4^ 
strictions,  and  stipulations  therein  men- 
tioned."   12  Stat,  at  L.  418. 

On  the  26th  day  of  September,  1865,  another 
treaty  was  made  between  the  United  States 
and  the  Great  and  Little  Osage  Indians.  It 
was  amended  in  1866.  and  proclaimed  Janu- 
ary 21st,  1867.  By  its  first  article  the  In- 
dians granted  and  sold  to  the  United  States 
the  lands  within  the  following  boundary: 
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^Beginning  at  the  soatheast  corner  of  their 
present  reservation,  and  running  thence  north 
with  the  eastern  boundary  thereof  fifty  miles 
to  the  northeast  corner ;  tnence  west  with  the 
northern  line  thirty  miles ;  thence  south  fifty 
miles,  to  the  southern  boundary  of  said  reser- 
vation ;  and  thence  east  with  said  southern 
boundary  to  the  place  of  beginning:  iVv- 
eided.  That  the  western  boundair  of  said  land 
herein  ceded  shall  not  extend  further  west- 
ward than  upon  a  line  commencing  at  a  point 
on  the  southern  boundary  of  said  Osage 
country  one  mile  east  of  the  place  where  the 
Verdigris  river  crosses  the  southern  boundary 
of  the  state  of  Elansas."  The  consideration 
for  this  sale  was  the  agreement  of  the  United 
States  *'  to  pay  sum  of  Siree  hundred  thousand 
dollars,  which  sum  shall  be  placed  to  the 
credit  of  said  tribe  of  Indians  in  the  Treasury 
of  the  United  States,  and  interest  thereon  at 
the  rate  of  five  per  centum  per  annum  shall 
be  paid  to  said  tribes  semi-annually,  in 
money,  clothing,  provisions,  or  such  articles 
of  utility  as  the  Secretary  of  the  Interior  may 
from  time  to  time  direct.**  By  the  same 
article  of  the  treaty  it  was  provided  that 
**  said  lands  shall  be  surveyed  and  sold,  under 
the  direction  of  the  Secretary  of  the  Interior, 
on  the  most  advantageous  terms,  for  cash,  as 
public  lands  are  surveyed  and  sold  under  ex- 
isting laws,  including  any  Act  s^ranting  lands 
to  the  state  of  Kansas  in  aid  of  the  construc- 
tion of  a  railroad  through  said  lands,  but  no 
preemption  claim  or  homestead  settlement 
shall  he  recognized:  and  after  reimbursing 
the  United  States  the  cost  of  said  survey  and 
sale,  and  the  said  sum  of  three  hundred  thou- 
sand dollars  placed  to  the  credit  of  said  In- 
dians, the  remaining  proceeds  of  tales  shall 
be  placed  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  'civilization  fund, ' 
50]to  be  used,  under  the*direction  of  the  Sec- 
retary of  the  Interior,  for  the  education  and 
civilization  of  Indian  tribes  residing  within 
the  limits  of  the  United  States."  14 Stat  at 
L.  687,  692. 

The  Indians  by  the  second  article  of  this 
treaty  ceded  to  the  United  State  other  lands, 
constituting  a  tract  of  twenty  miles  in  width 
from  north  to  south,  off  the  north  side  of  the 
remainder  *'of  their  previous  reservation," 
extending  its  entire  length  from  east  to  west. 
As  to  this  cession  it  is  provided :  **  Which 
land  is  to  be  held  in  trust  for  said  Indians, 
and  to  be  surveyed  and  sold  for  their  benefit 
undm'  the  direction  qf  the  Oamtniuioner  of  (/m 
General  Land  Office,  at  a  price -not  lest  than 
one  dollar  and  twenty -five  cents  per  acre  as  inthtr 
lands  are  surveyed  and  sold,  under  such  rules 
and  regulations  as  the  Secretary  of  the  Interior 
shaUfrom  time  to  time  prescribe.  14  Stat  at 
L.  687,  692.  The  proceeds  of  such  sales,  as 
they  accrue,  after  deducting  all  expenses  in- 
cident to  the  proper  execution  of  the  trust, 
shall  be  placed  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  said  tribe  of  In* 
dians ;  and  the  interest  thereon,  at  the  rate  of 
6  per  centum  per  annum,  shall  be  expended 
annually  for  building  houses,  purchasing 
agricultural  implements  and  stock  animals, 
and  for  the  employment  of  a  physician  and 
mechanics,  and  for  providing  sucn  other  nee- 
essary  aid  as  will  enable  said  Indians  to  com- 
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mence  agricultural  pursuits  under  fsTorabU 
circumstances :  Provided,  That  25  per  oeotom 
of  the  net  proceeds  arising  from  the  tale  of 
said  trust  lands,  until  said  percent!^  ahall 
amount  to  the  sum  of  $80,000,  sliall  be  plaord 
to  the  credit  of  the  school  fund  of  aaid 
Indians ;  and  the  interest  thereon,  at  the  rata 
of  6  per  centum  per  annum,  sliall  be  expended 
semi-annually  for  the  boardin}?,  clothing,  and 
education  of  the  children  of  said  tribe. "  14 
Stat,  at  L.  687-698. 

After  this  treaty  and  apparently  for  the 
purpose  of  protecting  and  fulfilling  its  pro- 
visions, various  acts  and  Joint  reaolutioot 
were  passed  by  Congress  which  are  to  be  taken 
into  consideration  wlien  disposing  of  this 
case. 

A  Joint  resolution  was  passed  April  10th. 
1869,  declaring :  *"  That  any  bona  fide  settler 
residinj^  upon  any  portion  of  the  lands  aold 
to  the  United  States,  by  virtue  of  the  first  and 
*second  articles  of  the  treaty  concluded  [51 
between  the  United  States  and  the  Great  and 
Little  Osage  tribe  of  Indians,  September 
twenty- ninth,  eighteen  hundred  snd  sixty- 
five,  and  proclaimed  January  twenty- fir^ 
eighteen  hundred  and  sixty-seven,  who  is  a 
citizen  of  the  United  States  or  shall  have 
declared  his  intention  to  become  a  citizen  of 
the  United  States,  shall  be,  and  hereby  is, 
entitled  to  purchase  the  same  in  quantity  not 
exceeding  one  hundred  and  sixty  acres,  at  the 
price  of  one  dollar  and  twenty-five  cents  per 
acre,  within  two  years  from  the  passage  of 
this  Act,  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the 
Interior :  Provided,  however.  That  botn  the  odd 
and  even- numbered  sections  of  said  lands 
shall  be  subject  to  settlement  and  sale  ss 
above  provided :  And  provided,  further.  That 
the  sixteenth  and  thirty-sixth  sections  in  each 
township  of  said  lands  shall  be  reserved  for 
state  school  purposes  In  accordance  with  the 
provisions  of  the  Act  of  admission  of  tht 
state  of  Kansas:  Provided,  however,  Thit 
nothing  in  this  Act  shall  be  construed  in  say 
manner  affecting  any  legal  rights  liaetofore 
vested  in  any  other  party  or  parties."  II 
Stat  at  L.  65. 

In  the  Act  of  July  16th,  1870,  making  ap- 
propriations for  the  current  and  continfeat 
expenses  of  the  Indian  Department  and  for 
fulfilling  treaty  stipulationa  with  varioot 
Indian  tribes,  provision  is  made  for  the  re- 
moval of  the  Great  and  Little  Ome  Indians 
whenever  they  agree  thereto  from  Uieir  laadi 
in  Kansas  **  to  lands  provided  or  to  be  pro- 
vided for  them  for  a  permanent  borne  in  tbt 
Indian  territory, "  the  lands  so  to  be  provided 
**  to  be  paid  for  out  of  the  proceeds  of  tbt 
sales  of  their  lands  in  Kansas. "  The  sum  of 
$50, 000  was  appropriated  to  meet  the  expeawi 
of  such  removal  and  to  aid  in  subaisiing  tlN 
Indians  during  the  first  year:  *'to  be  r^ 
imbursed  to  the  United  States  firom  the  pro- 
ceeds of  the  sale  of  the  lands  of  the  said 
Indians  in  Kansas,  including  the  trust  lands 
north  of  their  present  diminished  iisuiatioB. 
which  lands  shall  be  open  to  settlemat  afto 
survey,  excepting  the  sixteenth  and  thirty* 
sixth  sections,  which  shall  be  reserved  to  tbt 
state  of  Kansas  for  school  purposes,  andtittn 
be  sold  to  actual  settlers  only,  said  settlsn 
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52]being  heads  of  families,  or  *over  twentj- 
ooe  yean  of  age,  in  quantities  not  exceeding 
OM  hundred  and  sixty  acres,  in  square  form, 
to  each  aettler,  at  the  price  of  one  dollar  and 
twenty -fiTe  cents  per  acre;  payment  to  be 
aade  in  cash  within  one  year  from  the  date 
of  aettlemeot  or  of  the  passage  of  this  Act ; 
sod  the  United  States,  in  consideration  of  the 
relinquishment  by  said  Indians  of  their  lands 
in  Ratisaa  shall  pay  annually  interest  on  the 
Aiuoiint  of  money  received  as  proceeds  of  sale 
of  Miid  lands  at  the  rate  of  five  per  centum, 
to  be  expended  by  the  President  for  the  benefit 
of  said  Indians  in  such  manner  as  he  may 
deem  proper."    16  Stat,  at  L.  885,  802. 

By  an  **  Act  for  the  Relief  of  Settlers  on  the 
Osage  Lands  in  the  State  of  Kansas, "  approved 
Mty  9th.  1872,  it  was  provided :  **  That  the 
Osa^  Indian  trust  and  diminished  reserve 
Itods  in  the  state  of  Kansas,  exceptinir  the 
nxteenth  and  thirty-sixth  sections  in  each 
township,  shall  be  subject  to  disposal,  far 
(oA  only,  to  actual  settlers,  in  quantities  not 
exceeding  160  acres,  or  one  quarter  section  to 
escfa,  in  compact  form,  in  accordance  with 
the  general  principles  of  the  pre  emption 
•aws,  under  the  direction  of  the  Commissioner 
of  the  (General  Land  OfQce :  Provided,  That 
cltimants  shall  file  their  declaratory  state- 
ments as  prescribed  in  other  cases  upon  un- 
offered  lands,  and  shall  pa^  for  the  tracts,  re- 
spectively, settled  upon  within  one  year  from 
date  of  settlement  where  the  plat  of  survey 
is  on  file  at  that  date,  and  within  one  year 
from  the  filing  of  the  township  plat  in  the 
district  office  where  such  plat  is  not  on  file  at 
dtte  of  settlement."  An  actual  settler  upon 
those  lands  who  had  failed  to  pay  for  and 
enter  the  land  settled  upon  by  him  under  the 
Act  of  July  15th,  1870,  was  given  three  months 
io  which  to  file  his  declaratory  statement,  and 
be  was  required  to  prove  his  claim  and  pay 
for  the  land  before  January  1st,  1878,  interest 
St  the  rate  of  5  per  cent  to  be  paid  from  the 
dty  when  payment  should  have  been  made 
ooder  the  Act  of  1870.     17  Stat,  at  L.  90. 

On  the  28d  day  of  June,  1874,  Congress 
passed  an  Act  declaring  **that  all  actual  set- 
tlers upon  the  Osage  Indian  trust  and  dimin- 
ished reserve  lands  in  the  state  of  Kansas  shall 
531  *be  allowed  one  year  from  the  passage 
of  this  Act  in  which  to  make  proof  and  pav- 
ment:  Provided,  That  all  purchasers  who 
sfail  themselves  of  the  provisions  of  this  Act 
shall  pay  interest  on  the  purchase  price  of 
their  lands  at  the  rate  of  5  per  centum  from 
the  date  when  payment  was  required  by  pre- 
▼ions  laws  to  oate  of  actual  payment :  And 
jfromUd  further.  That  no  further  extension  of 
payment  shall  be  granted  than  that  provided 
lor  in  this  Act,  and  that  all  occupants  now 
upon  said  Osage  lands  shall  file  their  applica- 
tioD  to  purchase  the  lands  occupied  by  them 
within  three  months  after  the  passage  of  this 
Act,  or  forfeit  a1 1  right  or  claim  to  the  same. " 
18  Stat,  at  L.  288. 

By  an  Act  approved  August  11th,  1876, 
providing  for  the  sale  of  Osage  ceded  lands 
in  Kansas  to  actual  settlers,  the  privilege  was 
idven  to  any  bona  fide  settler,  a  citizen  of  the 
United  States,  or  who  had  declared  his  inten- 
tion of  becoming  such,  and  residing  at  the 
time  of  completing  his  or  her  entry,  as  in 

W  U.  S.  U.  8.,  Book  89. 


that  Act  prescribed,  upon  any  portion  of  the 
lands  sola  to  the  United  States  by  the  treaty 
of  1865-1807  with  the  Great  and  Little  Osuge 
tribes,  to  purchase  the  same,  not  exceeding 
160  acres,  at  the  price  of  $1.25  per  acre, 
within  one  year  from  the  passsage  of  the  Act 
under  such  rules  and  regulations  as  may  be 
prescribed  by  the  Secretarv  of  the  Interior; 
the  purchaser  paying  one  fourth  of  the  price 
at  the  time  of  his  entry  and  the  remainder, 
with  5  per  cent  interest,  in  three  annual  pay- 
ments, notes  therefor  to  be  given  to  the  United 
States.     19  Stat,  at  L.  127,  128,  ^§  1,  8. 

Then  came  the  Act  of  May  28th,  1880,  ''for 
the  relief  of  settlers  upon  the  Osage  trtist  and 
diminished  reserve  lands  in  Kansas."  The 
first  section  gives  sixty  days  after  a  day  to  be 
fixed  by  public  advertisement  in  the  proper 
land  districts  (not  later  than  ninety  days  after 
the  passage  of  the  Act)  within  which  actual 
settlers  on  such  lands  may  prove  their  claims 
and  pay  the  purchase  price,  one  fourth  in 
cash,  and  the  balance  in  three  annual  install- 
ments. In  case  of  default  the  lands  were  to 
be  sold  as  provided  in  the  Act.  By  other 
sections  it  is  provided:  **§  2.'  That  all  the 
said  Indian  lands  remaining  unsold  and  un- 
appropriated and  not  embraced  in  the  claims 
^provided  for  in  section  one  of  this  Act,  [54 
shall  be  subject  to  disposal  to  actual  settlers 
only,  having  the  quAUQcations  of  pre-e?7ipt0r§ 
on  the  public  lands.  Such  settlers  shall  make 
doe  application  to  the  register  with.proof  of 
settlement  and  qualifications  as  aforeaaid; 
and,  upon  payment  of  not  less  than  one  fourtU 
the  purchase  price  shall  be  permitted  to  enter 
not  exceeding  one  quarter  section  each,  the 
balance  to  be  paid  in  three  eoual  installments, 
with  like  penalties,  liabilities  and  restric- 
tions as  to  default  and  forfeiture  as  provided 
in  section  one  of  this  Act.  g  8.  All  lands 
upon  which  such  default  has  continued  for 
ninety  days  shall  be  placed  upon  a  list,  and 
the  Secretary  of  the  Interior  shall  cause  the 
same  to  be  duly  proclaimed  for  sale  in  the 
manner  prescribed  for  the  offering  of  the 
public  lands,  .  .,  but  such  lands  .  .  $IuiU 
be  told  for  'cash  to  the  highest  bidder  at  not 
less  than  the  price  fixed  by  law ;  .  .  and 
if  any  of  said  lands  shall  remain  unsold  after 
the  offering  as  aforesaid,  thev  shall  be  sub- 
ject to  private  entry  for  cash  in  tracts  not 
exceeding  one  quarter  section  by  one  pur* 
chaser."    21  Stat,  at  L.  148,  chap.  107. 

In  the  same  year  an  Act  was  passed,  June 
16th,  1880,  to  carry  into  effect  the  second 
and  sixteenth  articles  of  the  treaty  of  1865, 
proclaimed  January  21st,  1867.  The  pre- 
amble of  the  Act  is  as  follows:  *  Whereas, 
.by  the  Act  for  the  admission  of  the  state  of 
Kansas  Into  the  Union,  approved  January 
twenty-ninth,  eighteen  hundred  and  sixty* 
one,  tne  United  States  granted  to  said  state 
the  sixteenth  and  thirty-sixth  sections  *of 
every  township  of  public  lands  in  said  state, ' 
but  especially  provided  that  the  lands  em- 
braced within  the  Indian  reservations  in  said 
states  should  not  be  alienated  for  any  purpose 
expept  with  the  consent  of  the  Indians  of  such 
reservations,  and  in  accordance  with  the  con* 
ditions  of  the  treaty  authorizing  such  aliena- 
tion ;  and  whereas,  by  the  treaty  between  the 
United  States  and  the  Great  ana  Little  Osatre 
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Ind.aDS,  proclaimed  January  twenty-first, 
eighteen  hundred  and  sixty-seven,  a  trust  was 
created  for  the  disposal  of  the  lands  of  said 
Indians  in  the  state  of  Kansas,  the  metes  and 
bounds  of  which  said  lands  are  specifically 
set  forth  in  said  treaty,  by  which  the  Uniten 
States  bound  itself  to  convey  and  sell  any  and 
55]all  of  such  lands  *'at  a  price  not  less  than 
one  dollar  and  twenty-five  cents  per  acre,  as 
other  lands  are  surveyed  and  sold,'  and  to 
place  *the  proceeds  of  such  lands  as  they  ac- 
crue, after  deducting  all  expenses  incident  to 
the  proper  execution  of  the  trust,  .  .  in  the 
Treasury  of  the  United  States  to  the  credit  of 
said  tribe  of  Indians;'  and  whereas  it  is 
claimed  that  under  the  operation  of  the  treaty 
hereiif  referred  to  there  are  moneys  due,  both 
on  account  of  grants  and  sales  of  lands  which 
have  not  been  placdd  to  the  credit  of  said  In- 
dians, as  provided  for  in  said  treaty. " 

The  Act  provided :  **  That  the  Secretaiy 
of  the  Interior  is  hereby  authorized  and  di- 
rected to  cause  an  account  to  bo  stated  of  the 
number  of  acres  of  the  Osage  lands  in  the 
state  of  Kansas  that  have  in  any  way  been 
alienated  by  the  United  States,  either  by  the 
Act  of  January  twenty- ninth,  eighteen  hun- 
dred and  sixty  one,  entitled  'An  Act  for  the 
Admission  of  Kansas  into  the  Union,'  or 
since  the  creation  of  the  trust  for  the  sale  of 
these  lands  by  the  treaty  between  the  United 
States  and  the  Great  and  Little  Osage  Indi- 
ans, proclaimed  January  twenty-first,  eigh- 
teen hundred  and  sixty- seven,  and  of  the 
money  received  by  the  United  States  on  ac- 
count of  the  sales  of  such  lands,  and  to  certify 
the  difference  between  the  sum  so  received 
and  the  sum  that  would  be  due  said  trust  at 
the  date  of  the  account  herein  provided  for 
had  all  of  said  lands  so  alienated  been  dis- 
posed of  as  provided  for  by  said  treaty.  That 
a  sum  of  money  eoual  to  the  amount  certified 
by  the  Secretary  o?  the  Interior,  in  pursuance 
of  the  foregoing  section,  to  the  Secretary  of 
the  Treasury,  is  hereby  appropriated  out  of 
any  moneys  in  the  Treasury  not  otherwise 
appropriated,  which  the  Secretary  of  the 
Treasury  is  directed  to  place  to  the  credit  of 
the  Secretary  of  the  Interior,  as  custodian  of 
said  trust  funds,  and,  after  defraying  the  cost 
of  survey  and  sale  of  said  lands  and  other 
expenses  contracted  by  the  United  States  or 
the  Osage  Nation  in  the  execution  of  said 
trust,  the  balance  of  said  funds  shall  be 
placed  in  the  Treasury  of  the  United  States, 
to  the  credit  of  said  Indians,  to  be  invested 
and  distributed  in  accordance  with  existing 
treaties:  Provided,  That  a  like  settlement 
shall  be  made  with  the  Indian  civilization 
fund  for  the  sixteenth  and  thirty- sixth  sec- 
56]tion8,  given  by  the  ♦United  States  to  the 
state  of  Kansas,  within  the  limits  of  the  Osage 
lands  ceded  by  the  first  article  of  the  treaty 
aforesaid."    21  Stat,  at  L.  291,  chap.  251. 

This  brings  ns  to  the  Act  approved  De- 
cember 15th,  1880.  the  preamble  of  which 
declares  that  the  Fort  Dodge  military  reser- 
vation was  no  longer  needed  for  military 
Purposes.  That  Act  made  it  *'  the  duty  of  the 
ecretary  of  the  Interior  to  cause  all  that 
portion  of  the  Fort  Dodge  military  reserva- 
tion, in  the  state  of  Kansas,  being  and  lying 
north  of  the  land  owned  and  occupied  by  the 
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Atchison,  Topeka  &  Santa  Fe  Railroad  Gon- 
pany  for  right  of  way  for  iu  railroad  (and 
to  cause  the  same)  to  be  surveyed,  sectioo- 
ized,  and  subdivided  as  other  public  lands, 
and  after  said  survey  to  offer  the  said  lands 
to  actual  settlers  only,  under  and  in  accord- 
ance with  the  homestead  laws  of  the  United 
States:  Provided,  That  the  said  Atchisoo, 
Topeka  &  Santa  F6  Railroad  Company  shall 
have  the  right  to  purchase  such  portion  of 
said  reservation  as  it  may  need  for  its  oae  ad- 
joining that  now  owned  by  it,  not  exceedinf 
160  acres  by  paying  therefor  the  price  at 
which  the  same  may'be  appraised  under  the 
direction  of  the  Secretary  of  the  Interior." 
21  Stat,  at  L.  311,  chap.  1,  46th  Cong,  ad 
Sess. 

The  lands  here  in  dispute  are  within  the 
overlapping  limits  of  the  Osage  trust  and 
dimini^ed  reserve  lands  ajid  of  the  Fort 
Dodge  military  reservation,  and  lie  north  of 
the  land  owned  and  occupied  by  the  Atdii- 
son,  Topeka  &  Santa  F^  Railroad  Company 
for  right  of  way  for  its  railroad. 

As  already  stated.  Frost  had  in  view,  when 
making  his  entry,  tlie  provisions  of  the  Act 
of  Congress  of  IJiecember  15th,  1880.  He  im- 
mediately settled  on  the  land  and  within  six 
months  built  a  house  and  moved  his  family 
into  it.  One  Boyd  filed  a  pre  emption  state- 
ment for  the  lots  applied  for  by  Frost  m 
well  as  for  other  lots.  He  subsequently  re- 
linquished all  claim  to  so  much  of  the  land 
as  conflicted  with  Frost's  clainL 

On  the  5th  day  of  Novembcnr,  1881,  Wenie, 
the  appellee,  filed  his  pre-emption  declantoiT 
statement  for  the  land  embraced  in  Frost's 
entry.  He  proceeded  under  the  Act  of  Msj 
28th,  1880.  Wenie  s.  as  well  9s Boyd *s, appli- 
cation was  rejected  by  the  local  land  oflken, 
and  that  ruling  was  sustained  by  the  Oca- 
missioner  *of  the  General  Land  Office  andNIT 
by  the  Secretary  of  the  Interior.  Frost  then 
proceeded  to  make  his  final  proofs,  and  they 
were  accepted  by  the  local  land  officers.  He 
paid  $110.80  for  the  land,  taking  the  beoffit 
of  section  2801  of  the  Revised  Sututes, 
which  allowed  payment  of  the  miniman 
price  for  land  entered  at  any  time  before  the 
expiration  of  five  years. 

Wenie  appealed,  but  his  appeal  was  dift- 
missed  by  the  Commissioner  of  the  Oenfnl 
Land  Office.     He  then  appealed  to  tlie  Secrv 
tary  of  the  Interior,  and  on  the  5th  day  of 
October,  1887,  Actine  Secretary  Muldrow  rr 
versed  the  ruling  of  the  Commissionrr.   ♦ 
U.  S.  Land  Dec.  175.     Thereupon  tlie  lioiw- 
stead  entry  of  Frost  was  conceled  and  \Vroi« 
was  permitted  to  perfect  his  pre  emptioo  fil- 
ing of  November  5th,  1881.     Vpon  a  rrvie* 
of  the  decision  of  Acting  Secretary  Muldro* 
it  was  affirmed  bv  Secretary  Vilas.     Went 
y.  Froit,  6  U.  S.  Land  Dec.  539.     Tbii  6» 
cision  was  followed  by  one  rendered  by  Sm 
retary  Noble,  recognizing  the  prcvioot  ml 
ing  by  his  predecessor.     l^i-^oH  v.   HVmi,  • 
U.  S.  Land  Dec.  588.    On  the  20th  day  of 
January,  1890,  a  patent  was  duly  issoea  tt 
Wenie. 

It  was  admitted  that  Froat  had  preyioo^y 
exercised  his  right  under  the  law,  as  a  pw* 
emptor,  to  purdiase  Osage  lands. 

The  decree  below  sustained  the  actios  d 
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the  Interior  Department,  and  th^  bill  being 
keld  iosafflcieot  upon  demurrer,  was  dia- 
~  with  costs  to  the  defendant 


Mtmrt,  Wm.  T.  S.  Curtis,  Samuel  SheU 

abai^er  and  J .  f/1  Hoehl'ng, Jr.  for  appel lao t. 

Meun,  Frederick  D.  McKeiiney»  8,  F, 

ThSipi  and  WiUiam  U,  Lamar  for  appellees. 

Jfr.  Juitiee  Harlan  delivered  the  opinion 
of  the  court : 

The  Act  of  May  28th,  1880,  for  the  relief  of 
Kttlers  upon  the  Osage  trust  and  diminished 
resore  lands  in  Kansas,  provided  that  all  of 
those  Indian  lands  remaining  unsold  and  un- 
tppropriated  (and  not  embraced  in  certain 
5S]  claims  which  it  is  'unnecessary  here  to 
mention)  shall  be  subject  to  disposal  to  actual 
eettlers  only,  ''having  the  qualifications  of 
pre  emptors  on  the  pu6lic  lands*'— each  set- 
tler being  permitted  **  to  enter  not  exceeding 
one  quarter  section  each." 

The  Act  of  December  15th,  1880,  directed 
the  Secretary  of  the  Interior  to  cause  all  that 
portion  of  the  Fort  Dodge  military  reserva- 
tion lying  north  of  the  right  of  way  of  the 
Atchison,  Topeka  A  Santa  F§  Railroad  to  be 
surveyed,  sectionized,  and  subdivided  *'as 
other  public  lands,"  and  after  survey  **to 
offer  the  said  lands  to  actual  settlers  only 
under  and  in  accordance  with  the  homestead 
laws  of  the  United  States." 

Only  about  one  twenty-fifth  part  of  the 
lands  embraced  in  so  much  of  the  Fort  Dodge 
military  reservation  as  is  described  in  the  last 
named  Act  were  Osage  trust  lands.  6  U.  S. 
Land  Dec.  541. 

Did  Congress  intend,  by  the  Act  of  De- 
eember  15th,  1880,  to  open  to  entry  by  home- 
steaders lands  of  the  class  which,  by  the  Act 
of  May  28,  1880,  were  opened  to  entry  only 
1)7  actual  settlers  having  the  qualifications  of 
pre-emptors? 

It  is  to  be  observed  that  although  the  words 
of  the  Act  of  December  15th,  1880,  are  broad 
enough,  if  literally  interpreted,  to  embrace 
A^  the  lands  within  the  abandoned  Fort 
Bodge  military  reservation  north  of  the  At- 
chison railroad,  there  are  no  words  in  it  of 
eipress  repeal  of  any  former  statute.  It  is 
well  settled  that  repeals  by  implication  are 
not  to  be  favored.  And  where  two  statutes 
cover,  in  whole  or  in  part,  the  same  matter, 
and  are  not  absolutely  irreconcilable,  the 
duty  of  the  court — ^no  purpose  to  repeal  being 
clearly  expressed  or  indicated — is,  if  pos- 
sible, to  give  effect  to  both.  In  other  words, 
it  most  not  be  supposed  that  the  legislature 
intended  by  a  later  statute  to  repeal  a  prior 
one  on  the  same  subject,  unless  the  last  stat- 
tite  is  so  broad  in  its  terms  and  so  clear  and 
explicit  in  its  words  as  to  show  that  it  was 
intended  to  cover  the  whole  subject,  and 
therefore,  to  displace  the  prior  statute.  Me- 
Cool  V.  Smith,  66  U.  8.  1  Black,  459,  468 
(17:  218,2211  ;  United  States  v.  Tynen,  78  U. 
a  11  Wall.  88,  93  [20:  153.1541 ;  Bed  Bock 
▼.  Henry,  106  U.  8.  596.  601  [27 :  251,  253] ; 
United  State*  v.  Three  hundred  and  fifty-nx 
Caddieeaf  Tobacco,  78  U.  8.  11  Wall.  652  [20 : 
235] ;  ging  y.  OameU,  106  U.  8.  895.  896 
[27:60]. 

There  is  an  interpretation  of  the  Act  of  De- 
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cember  15th,  1880,*that  will  give  effect  to[50 
its  provisions,  and  at  the  same  time  leave  un- 
touched the  prior  Act  as  expressing  the  will 
of  Congress  in  respect  of  the  Osage  trust  and 
dimi Dished  reserve  lands.  That  interpreta- 
tion assumes  that  Congress  did  not  intend  by 
that  Act  to  prescribe  for  the  Osage  trust  lands 
within  the  limits  of  the  abandoned  Fort 
Dodge  military  reservation,  north  of  the 
Atchison  railroad,  any  different  rule  or  policy 
than  had  been  prescribed  by  the  Act  6t  May 
28th,  1880,  for  all  such  trust  lands  wherever 
situated.  Excluding  from  the  operation  of 
the  Act  of  December  15th,  1^,  any  lands 
affected  with  an  express  trust  in  favor  of 
Indians,  that  is,  construing  it  as  applying 
only  to  public  lands,  strictly  so  called,  which 
the  United  States  could  dispose  of  without 
any  breach  of  eood  faith  or  violation  of  treaty 
obligations,  there  is  no  difficulty  in  giving 
effect  to  the  provisions  as  well  or  that  Act  as 
of  the  Act  of  Af ay  28th,  1880,  without  infring- 
ing any  established  principle  for  the  inter- 
pretation of  statutes.  No  trace  can  be  dis 
covered  in  the  various  legislative  enactments 
relating  specifically  to  the  Osage  trust  lands 
of  any  intention,  upon  the  part  of  Congress, 
to  disregard  the  terms  of  its  treaties  with  the 
Osage  Indiafts;  and,  consequently,  the  Act 
of  December  15th,  1880,  should  not  be  con- 
strued as  impairing  the*  rights  of  the  Indians, 
unless  such  a  construction  be  unavoidable. 
It  is  not  unavoidable.  Looking  at  that  Act, 
in  connection  with  prior  statutes,  parti- 
cularly that  of  May  28th,  1880,  we  are  of 
opinion  that  the  lands  which  the  Act  of  De- 
cember 15th,  1880,  directed  to  be  opened  for 
entry  under  the  homestead  lawi,  were  pub- 
lic lands  that  were  within  the  abandoned 
military  reservation,  and  subject  to  disposi- 
tion under  general  laws  relating  to  **  other 
public  lands,"  and  not  lands  of  an  excep- 
tional class  that  were  affected  with  a  trust 
established  for  the  benefit  of  Indians  by 
treaty.  Acting  Secretary  of  the  Interior  Mul- 
drow  said:  "However  we  may  construe  the 
Act  of  December  15th,  1880,  with  reference 
to  the  disposal  of  the  greater  part  of  the 
reservation  relinquished  by  said  Act  lying 
north  of  the  O  age  lands,  it  should  not  be  so 
construed  as  to  impair  or  defeat  the  rights  of 
the  Indians  guaranteed  by  the  treaty  of  1865. " 
6  U.  8.  Land  Dec.  175. 

^Application  having  been  made  to  8ec-[60 
retary  Vilas  for  a  review  of  that  decision,  that 
officer,  among  other  things,  said:  ''I  am 
satisfied  that  Congress,  by  the  Act  of  De- 
cember 15th,  1880, 'had  no  intention  of  repeal- 
ing the  Act  of  May  28th,  1880,  or  any  portion 
thereof,  since  such  repeal  would  work  an 
impairment  of  the  riehts  guaranteed  to  the 
Indians  by  the  treaty  of  1865.  Especially  do 
I  think  this  view  is  warranted  in  the  absence 
of  any  express  words  of  repeal ;  for,  had  Con- 
gress intended  a  repeal  the  effect  of  which 
would  be  to  disregard  treaty  obliffations.  or 
to  defeat  or  impair  treaty  rights,  1  feel  cer- 
tain it  would  have  expressed  that  intention 
in  plain  words  and  not  left  it  to  implication. 
How,  then,  is  the  Act  of  December,  1880,  in 
so  far  as  it  is  in  apparent  confiict  with  the 
Act  of  May  28th,  1880  (which  is  as  to  lef»<« 
than  three  sections  of  land)  to  be  constni'  d7 
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Manifestly,  the  Id  tent  ion  of  Congress  can  be 
ascertained  only  by  a  consideration  of  the 
treaty  of  1865,  and  the  two  acts  above  men- 
tioned in  pari  materia;  and  so  considering 
them,  I  have  no  difficulty  in  arriving  at  the 
conclusion  that  the  tract  in  question  cannot 
be  legally  entered  by  Frost  for  the  reason  that 
having  made  one  Osage  entry  he  is  not  a 
qualified  pre-emptor."  6  U.  S.  Land  Dec. 
540. 

We  approve  the  construction  placed  upon  tJie 
Act  of  December  15t7i,  1880,  by  the  Interior  De- 
partment^ and  t/ie  decree  i$  affirmed. 
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THE  LUDVia  HOLBERG. 

(See  a.  C  Beporter'S  ed.  60-72L) 

Dtity  of  steamnhip  in  a  fog—finding  qffact^ 
when  Bieamer  not  in  fault— tug  in  fault  for 
not  sounding  whistles — error  committed  in  ex- 
tremis—when findings  of  fact  should  not  be 
disturbed, 

L  A  Bteamsbip  Is  not  bound  to  stop  solely  on  ao- 
oount  of  a  foir,  and  if  she  has  beeir  runnioir  dead 
slow  fOr  four  or  five  minutes  before  a  oollision, 
she  cannot  be  held  in  fault  for  what  her  previous 
speed  may  have  been. 

C  Where  there  was  some  evidence  in  the  court 
below  to  esublish  a  fact  that  is  suflBclent  to  sup- 
port the  finding  of  the  fact. 

8.  A  steamer  is  not  obllired  to  stop  io  a  fog,  at  the 
first  signal  beard  by  her,  unless  its  proximity  be 
such  as  to  indicate  immediate  danger,  and  where 
the  next  signal  denoted  that  a  tug  was  coming 
down  on  the  starboard  bow  of  the  steamer,  and 
which  came  m  sight  almost  immediately  there- 
after, only  a  few  hundred  feet  off,  and  there  was 
nothing  to  indicate  the  presence  of  a  tow,  which 
was  not  visible  through  the  fog,  the  steamer  was 
in  no  fault  for  proceeding  to  pass  the  tug. 

4.  A  tug  is  in  fault  for  a  collision  with  another 
vessel  in  a  fog,  in  failing  to  conform  to  the  rule 
requiring  steam  vessels,  when  engaged  In  towing 
during  a  tog,  to  sound  three  distinct  biases  of 
their  steam  whistles  in  quick  sucoeasion,  at  inter- 
vals not  exceeding  one  minute,  and  especially 
where  she  sounded  no  fog  signals  at  aU. 

5.  Where  a  steamship  has  been  brought  into  a 
perilous  position  by  the  conduct  of  a  tug,  she 
ought  not  to  be  criticised  for  the  etfoi^-ts  she 
makes  to  extricate  herself,  nor  for  an  error  com- 
mitted in  extremis. 

C  Where  in  a  oolUsion.  a  dear  fault  has  been 
found  on  the  part  of  one  of  the  vessels  both  by 
the  district  and  circuit  courts,  and  the  findings  of 
fact  are  such  as  to  render  it  incumbent  upon  this 
oourt  to  aflBrm  their  decree,  if  there  be  any  evi- 

NoTB.>-^8  to  eoUision^  rules  far  avoiding;  steamer 
meeting  steamer^  see  note  to  Williamson  v.  Barretts 
14:  S8. 

Am  to  rights  of  steam  and  samnotfessOswUhrtfer' 
encetn  each  other  and  in  patfsino  and  meeting^  see 
note  to  8t  John  v.  Paine,  18: 687. 

Am  to  vessel  overtaking  anothor,  see  note  to  The 
Abbottsford  v.  Johnson,  26:  168. 

As  to  measure  of  damages  for  eodisUm^  see  notes  to 
Smith  V.  Oondry,  11: 86,  and  The  Amiable  Nancy. 
4:466. 

Am  to  damages^  where  two  vessels  ars  at  /outt,  for 
injury  to  another^  see  note  to  The  Oity  of  Hartford 
V.  Rideout,  ZL  980. 
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dence  to  support  the  findings,  tboysbookloot  bs 
disturbed. 

[No.  136.1 
Argued  Jan.  8, 1895,    Decided  Mank  4, 1S9S. 

APPEAL  from  a  decree  of  the  Circnit  Goort 
of  the  United  States  for  the  Soatbem  Dis- 
trict of  New  York,  afilrming  the  decree  of  ibe 
District  Court,  dismissing  a  libel  in  admiralty 
for  a  collision  in  the  lower  Bay  of  New  York, 
between  the  barque  Quickstep  then  in  tow  of 
the  tug  Leonard  Richards,  and  tbe  Norwegian 
steamship  Ludvig  Holberg,  outward  bound 
and  in  ballast,  tbe  libelant  being  the  owner  of 
the  cargo  of  tbe  barque.    Affirmed. 

Statement  by  Mr.  Justice  Browa: 

This  was  a  libel  ip  admiralty  for  a  col- 
lision which  took  place  on  May  27,  1887,  in 
the  lower  bay  of  New  York,  between  the 
barque  Quickstep,  then  in  tow  of  the  tug 
Leonard  Richards,  and  the  Norwegian  steam- 
ship Ludvig  Hoi  berg,  outward  bound  and 
in  ballast.  The  suit,  which  was  promoted 
by  the  owner  of  the  cargo  of  the  barque, 
was  originally  begun  against  both  the  tug 
and  the  steamship,  but  no  service  appears  to 
have  been  obtained  upon  the  tug,  as  tbe 
steamshi p  .%lone  appear^  and  answered.  The 
district  court  dismissed  the  libel,  and  libel- 
ant appealed  to  the  circuit  court,  which  af- 
firmed the  decree  of  the  district  court,  uuk 
made  the  followine  findings  of  fact: 

**  (1.)  The  libelant  SUfford  was  the  owner 
of  the  barque  Quickstep  before  and  at  the  time 
of  her  loss  on  the  24th  of  May,  1887.  Tbe 
libellant.  the  F.  O.  Matthiesseo  db  Wiecbm 
Sugar  Refining  Company,  tk  a  corporaiioo 
and  was  the  owner  of  a  cargo  of  sugar  lades 
on  board  said  barque. 

**  (2. )  On  the  afternoon  of  the  24th  day  of 
May,  1887,  the  barque  Quickstep,  laden  with 
a  cargo  of  sugar,  was  being  towed  from  ms 
into  the  port  of  New  York  by  the  tufbnt 
Leonard  Richards  on  a  hawser  eighty  fathouu 
long.  While  proceeding  up  about  in  Um 
middle  of  the  main  ship  channel  and  wheo  t 
little  to  the  southward  and  eastward  of  boor 
into  No.  11,  at  about  4 :26  P.  M.,  she  wssrua 
by  the  steamship  Ludvii;  Holberi;,  the  latttt 
vessel  strikiug  the  barque  oo  her  *port  [6S 
quarter  about  the  mi zzen topmast  backsuy. 
cutting  into  her  after  companion  door—a  dis- 
tauoe  of  about  nine  feet— cutting  her  open  lo 
that  the  cargo  rolled  out.  Immetliateiy  afttr 
the  collision  said  barque  bcgau  to  sink,  sod, 
while  sinking,  was  towed  by  the  tug  \n\o 
the  west  bank,  where  she  ground^  io  3$ 
feet  of  water  about  a  quarter  of  a  mile  below 
buoy  No.  11,  and  beotme  a  total  Ion,  lad 
her  cargo  was  nearly  all  lost. 

**(8.)  The  barque  was  170  feet  long.  T 
feet  beam,  28  feet  depth  of  hold,  and  wai 
laden  with  1024  tons  of  augar,  and  drew  SO 
feet  of  DPatf*r 

''(4.)  The'LudTig  Holberg,  which  htiti 
from  Bregen,  Norway,  was  an  Iron  screw 
steamship  of  687  tons  register,  200  feet  long. 
The  claimants,  Christopher  Kahrs  and  otb- 
era,  were  her  owners.  She  was  in  ballait, 
drawing  18  feet  aft  and  9  feel  forwinl, 
bound  for  Rarracoa  for  fruit.    She  was  tigb^ 
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lUimch  strong,  and  properly  manned  and 
officered,  having  a  competent  master  and  offl- 
cert  and 3  full  complement  of  men.  At  and 
prior  to  the  time  of  collision  her  master  and 
pilot  were  on  the  bridge.  She  steers  by 
band,  and  there  was  at  her  wheel  one  ordi- 
ury  seaman,  steering  the  vessel  as  directed 
by  the  pilot.  The  first  officer  and  second 
officer  were  on  lookout  on  the  port  and  star- 
board sides  respectively  of  the  forestay, 
vhich  is  fastened  to  the  stem.  Back  of 
them,  by  the  windlass,  was  the  carpenter, 
iJso  on  lookout. 

**(5.)  The  steamship  started  from  pier  16 
Eist  river  some  time  between  8 :05  and  8 :15 
P.  M.  8he  ran  slow  out  of  the  East  river, 
but  soon  increased  to  full  speed,  and  contin- 
ii»i  to  run  at  that  rate  until,  fog  having  set 
in,  she  reduced  to  half  speed,  and  later  to 
dead  slow.  Her  motion  through  the  water 
wis,  while  at  full  speed,  about  9  to  9i 
knots;  while  at  half  speed,  about  &^  to  7 
knots ;  while  at  dead  slow,  about  8^  knots  an 
hour.  8he  had  been  running  at  the  latter 
rate  for  a  few  minutes  only,  probably  not 
more  than  four  or  five,  before  the  collision. 
The  pitch  of  her  screw  was  14  feet  2  inches, 
tod  at  full  speed  she  made  from  69  to  71 
revolutions  per  minute ;  at  half  speed,  from 
40  to  45  to  50  revolutions  per  minute ;  and 
at  slow  speed  from  90  to  25  to  26  revolutions 
per  minute. 

"  (6. )  She  was  off  Bedloe's  Island  between 
63}8 :27  and  8 :83,*and  it  was  nearly4  o'clock 
when  she  reached  Fort  Lafayette.  The  dis- 
tance from  that  point  to  the  place  of  collision 
la  a  little  over  8^  knots.  She  carried  the 
ibb  tide  with  her  from  Bedloe*s  Island  to  a 
little  below  the  forts.  After  a  brief  period 
of  slack  water  and  until  the  collision  there 
was  a  flood  tide.  Its  set  was  about  S.  W.^ 
which  helped  a  .vessel  coming  in  about  one 
knot  an  hour,  and  a  vessel  going  out  about 
half  a  knot  an  hour.  The  wind  was  south- 
erly, blowing  a  stiff  breeze. 

(7.)  At  the  time  and  place  of  collision 
there  was  so  much  fog  as  to  prevent  vessels 
from  being  visible  to  each  other  for  more  than 
a  short  distance  (estimated  by  the  witnesses 
from  the  Holberg  at  between  200  and  800 
feet)  and  such  as  to  require  the  sounding 
of  fog  signals  under  the  rules.  Such  signals 
were  sounded  by  the  Ludvig  Holberg.  This 
fog  had  prevailed  between  the  Narrows  and 
buoy  No.  11  during  a  period  oi  at  least  15 
mioates  before  the  collision. 

**(8.)  The  Ludvig  Holberg  ran  into  tiiis 
fo^  about  the  time  she  passed  the  forts,  and 
ftt  that  time  began  sounding  fog  signals,  but 
did  not  reduce  her  speed  until  she  had  run 
■ome  distance  below  the  forts.  Then  she  re- 
duced to  half  speed  only,  and  did  not  further 
reduce  her  speed  until  about  buoy  No.  18. 

"(9.)  By  the  time  she  reached  a  point  a 
little  below  buoy  No.  18  she  had  slowed 
down  to  about  four  knots  over  the  ground. 
From  Uiat  point  to  the  place  of  collision,  a 
distance  of  about  4500  feet,  she  did  not  in- 
crease her  speed,  proceeding  down  the  chan- 
nel, keeping  upon  the  starboard  side,  as  near 
the  channel  buoys  as  she  could  safely  go,  and 
■oumling  fog  signals  from  time  to  time. 

**  (10.)  While  she  was  thus  proceeding  she 
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heard  one  blast  right  ahead,  then  another  a 
little  more  on  the  starboard  bow.  Both  these 
were  blown  by  the  tug,  which  was  not  at 
that  time  visible  through  the  fog  to  those  on 
board  the  Holberg. 

**  (11.)  Almost  Immediately  therafter  the 
tug  came  in  sight  only  a  few  hundred  feet 
off  and  a  little  on  the  steamer's  starboard 
bow,  and  gave  a  signal  of  two  blasts. 

**  (12.)  Neither  the  barque  nor  the  hawser 
were  then  visible,  and  no  signals  indicated 
to  the  Ludvig  Holberg  that  the  tug  had  a 
tow  nearly  5(K)  feet  behind  her. 

♦**  (18.)  Upon  receiving  the  whistle  of  [64 
two  signals  from  the  tug,  the  steamer  star- 
boarded and  passed  the  tug  starboard  to  star- 
board, clearing  her  about  80  feet. 

**  (14.)  Then,  for  the  first  time,  the  Ludvig 
Holberg  became  aware  of  the  presence  of  the 
Quickstep,  which  was  not  following  directly 
after  the  tug,  but  to  starboard  of  her,  and 
whose  pilot  at  that  time,  by  putting  her 
wheel  hard-a-port,  threw  her  head  somewhat 
more  to  starboard. 

**  (15. )  Thereupon  the  steamship  ported  in 
order  to  go  between  the  tug  and  the  barque, 
at  the  same  time  hailing  the  tug  to  cast  off 
the  hawser. 

**  (16. )  If  the  hawser  had  been  cast  off 
promptly  the  steamer  would  probably  have 
gone  safely  between  the  tug  and  the  barque. 

**  (17. )  The  hawser  was  not  cast  off,  and 
the  steamer  running  against  it  with  her  star^ 
board  bow  parted  it,  and  at  the  same  time 
her  bow  was  swung  to  port,  resulting  in  col- 
lision with  the  barque  s  port  quarter. 

"(18.)  The  steamer  stopped  and  reversed 
as  soon  as  she  saw  the  tug  had  a  vessel  in' 
tow,  but  not  before,  and  was  nearly  stopped 
at  the  time  of  collision. 

"  (19. )  Had  the  steamer  been  aware  when 
she  starboarded  to  pass  the  tug  that  the  lat- 
ter vessel  had  the  Quickstep  in  tow  on  a 
hawser  of  80  fathoms,  she  could  and  in  all 
probability  would  have  avoided  the  collis- 
ion. 

**  Oandunaiu  of  law. 

^(1.)  Said  collision  was  not  due  to  any 
fault  or  negligence  of  those  in  charge  of  the 
Ludvig  Holberg. 

*'(2.)  The  libels  herein  should  be  dis- 
missed, as  already  decreed  by  the  district 
court,  with  costs  to  the  claimants  in  boUi 
courts." 

Claimants  also  put  in  evidence  a  duly  cer- 
tified copy  of  the  following  rule  of  the  su- 
pervising inspectors : 

''Rule  X.  Section  8.  All  steam  vessels, 
(except  upon  the  Red  river  of  the  North  and 
rivers  whose  waters  flow  into  the  Gulf  of 
Mexico)  when  engaged  in  towing  during  f off 
or  thick  *weather,  shall  sound  three  d is- [65 
tinct  olasts  of  their  steam  whistles  in  quick 
succession,  repeating  at  intervals  not  exceed* 
intone  minute." 

From  the  decree  of  the  circuit  court  libel- 
ant appealed  to  this  court. 

Mr,  Georffe  A.  Black  for  appellant. 
Mr.  Harrington  Putnam  for  appellee. 

Mr.  Juitiee  Brown  delivered  the  opinion 
of  the  court: 
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This  ease  turns  almost  altogether  upon 
qaestlons  of  fact»  and  particularly  upon  the 
existence  and  density  of  the  tog  at  the  time 
of,  and  immediately  before,  me  collision. 
From  the  opinions  both  of  the  circuit  and 
district  courts  it  would  appear  that  libelant 
took  the  ground  in  both  courts  that  there 
was  little  or  no  fog  prior  to  the  collision, 
and  no  fog  signals  were  given  by  the  tug, 
while  the  steamship's  witnesses  claimed  that 
the  fog  had  set  in  nrom  fifteen  to  thirty  min- 
utes before,  and  became  so  dense  that  neither 
the  tug  nor  the  barque  could  be  seen  over 
four  hundred  feet  distant;  and  that  the 
steamship  was  regularly  sounding  her  steam 
whistle.  If  there  were  no  fog,  then  the 
steamship  was  grossly  and  inexplicably  in 
fault  for  starbcMirding,  after  receiving  two 
whistles  &om  the  tug,  and  subsequently 
porting,  and  attempting  to  pass  betweeen  the 
tug  and  her  tow.  Indeed,  the  very  flagrancy 
of  tier  fault  in  this  particular  was  such  as  to 
lead  to  the  belief  that  it  is  not  likely  to  have 
been  committed. 

In  this  court,  however,  libelant  takes  the 
position  that  the  steamship  Holberg  was  in 
a  dense  fog  from  the  time  of  passing  the 
Narrows,  at  about  four  o*clock,  up  to  the 
time  of  the  collision,  at  4 :26 ;  that  the  Quick- 
Btep  was  not,  however,  in  this  fog,  and  hence 
the  witnesses  on  the  steamer,  looking  from 
the  fog  into  the  clear  weather,  could  see  the 
tow  farther  than  the  witnesses  on  the  tug, 
•ooking  into  the  fog,  could  see  the  steamer. 
The  difficulty  with  this  assumption  is  that 
there  is  nothing  in  the  facts  to  support  it 
66]The  seventh  finding  is*that  ■'at  the  time 
and  place  of  collision  there  was  so  much  fog  as 
to  prevent  vessels  from  being  visible  to  each 
other  more  than  a  short  distance  (estimated 
by  the  witnesses  from  the  Holberg  at  be- 
tween 200  and  800  feet)  and  such  as  to  re- 
quire the  sounding  of  fog  signals  under  the 
rules.  Such  signals  were  sounded  by  the 
Ludvig  Holberg.  This  fog  had  prevailed 
between  the  Narrows  and  buoy  No.  11  dur- 
ing a  period  of  at  least  15  minutes  before 
the  collision."  Finding  No.  10  is:  **  While 
she"  (the  steamship)  **was  thus  proceeding 
she  heard  one  blast  right  ahead,  then  another 
a  little  more  on  the  starboard  bow.  Both 
these  were  blown  by  the  tug,  which  was  not 
at  the  time  visible  through  the  fog  to  those 
on  board  the  Holberg."  The  opinion,  too, 
of  the  district  judge  is  the  direct  converse 
of  the  respondent's  argument  in  this  parti- 
cular, wherein  he  says  "some  further  expla- 
nations of  the  discrepancies  between  the  wit- 
nesses of  the  barque  and  of  the  Ludvig 
Holberg  mav  be  found  in  Uie  fact,  often  tes- 
tified to  before  me,  that  objects  cannot  be 
distinguished  to  easily  or  so  far  in  looking 
toward  the  fog  as  in  looking  away  from  it 
The  barque's  witnesses  may,  therefore,  have 
been  able  to  distinguish  the  steamer  before 
the  latter  could  oistinguish  the  barque." 
There  it  a  further  flndinff  (No.  8)  that  the 
Holberg  "ran  into  this  mg  about  the  time 
she  pamed  the  forts,*  from  which  we  infer, 
and  such  also  is  the  testimony,  that  the  fog 
was  coming  up  the  bay  from  the  southward, 
whereas  the  tneory  or  the  libelant  assumed 
that  there  was  a  bank  of  fog  at  and  just  be- 


low the  Narrows,   while  the  weather 
comparatively  clear  where  the  Qaickstep 
was. 

The  stress  of  the  libelant's  argnment  ia 
that,  considering  the  state  of  the"  wei^iier, 
the  steamer  was  not  proceeding  at  the  mod- 
erate rate  of  speed  required  by  law  in  foggy 
weather,  and  did  not  take  prompt  mensures 
by  stopping  and  reversing  to  avoid  a  colli- 
sion.   The  finding  as  to  her  general  speed 
is  (No.  5)  that  she  ''started  from  pier  15, 
East  river,  some  time  between  3 :05  and  3 :15 
P.  M.     She  ran  slow  out  of  East  river,  but 
soon  increased  to  full  speed,  and  cootinued  to 
run  at  that  rate  until,  fog  having  set  in,  she 
reduced  to  hal  f  speed,  and  later  to  de^  slow. 
Her  motion  through  the  water  was,    while 
*at  full  speed,  about  9  to  9^  knots;  [67 
while  at  half  speed,  about  6|  to  7  kikoCs; 
while  at  dead  slow,  about  8|  knots  an  boor. 
She  had  been  running  at  the  latter  rate  for  a 
few  minutes  only,  probably  not  mote  than 
four  or  fi ve,  before  the  col  1  ision.  *    (6. )  *  Shs 
was  off  Bedloe's  Island  between  8'J87  and 
3 :82,  and  it  was  nearly  4  o'clock  when  she 
reached  Fort  Lafayette.    The  distance  from 
that  point  to  the  place  of  collision  is  a  little 
over  3i  knots. "     (8. )  "  At  that  time'  (as  she 
passed  the  forts)  "she  began  sounding  foe 
signals,  but  did  not  reduce  her  q>eed  until 
she  had  run  some  distance  below  the  forts. 
Then  she  reduced  to  half  speed  only,  and  did 
not  further  reduce  her  speed  until  about  buoy 
No.   18.     (9.)    By  the  time  she  reached  a 
point  a  little  below  buoy  No.   18,  she  had 
slowed  down  to  about  four  knots  over  the 
ground.    From  that  point  to  Uie  place  of 
collision,  a  distance  of  4500  feet,  she  did  not 
increase  her  speed." 

We  cannot  say  that  these  findings  exhibit 
any  fault  on  the  part  of  the  steamship  in  this 
particular.  She  was  clearly  not  bound  to 
stop  solely  on  account  of  the  fog,  and  if  ibt 
had  been  running  dead  slow  for  four  or  Hts 
minutes  before  the  collision,  she  canDot  be 
held  in  fault  for  what  her  previous  speed 
may  have  been.  If  she  ran  twenty  miles  u 
hour  down  to  the  Narrows,  and  was  nmainf 
dead  slow  at  the  time  she  first  heard  the  tiif  *■ 
whistle,  fault  could  not  be  imputed  to  her 
for  her  previous  speed. 

These  findings,  however,  are  attacked  oM 
the  ground  that  the  testimony  showed  tiist 
the  steamship  passed  Fort  Lafayette  at  4  Ktf : 
that  the  collision  occurred  at  4 :36,  three  uA 
one  eighth  knots,  or  19.000  feet  below  Uh 
fort,  thus  implying  that  she  must  have  oof- 
ered  that  distance  at  the  rate  of  over  niM 
knots  an  hour.  However  persuasive  tkii 
argument  may  have  been  when  addressed  to 
the  district  or  circuit  court,  it  Is  entitled  ts 
but  little  weight  here,  since  tte  findiag  ii 
tliat  ''it  was  nearly  four  o'do^  when  iki 
reached  Fort  Lafayette,"  and  that  four  or 
five  minutes  before  the  collision  she  had  hem 
running  dead  slow.  The  finding  of  the  dit* 
trict  judge  was  also  that  at  the  tinie  Holbcrf 
was  sounding  her  signala,  abe  was  foii| 
"  dead  slow"— not  over  three  and  a  half  knoto. 
*There  is  no  such  manifest  inoooaisteDcyfSS 
between  the  findings  of  the  clicolt  cooit  la 
this  particular  as  to  reqnive  na  to  reject  dtktf 
of  them.  Both  of  them  maj  be  true,  and  wk« 
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ttoomeB  to  fixing  the  time  exactly  to  the 
minute,  there  is  always  a  liability  to  error. 
The  to^mony  of  the  officers  and  crew  of  the 
Holberg  as  to  her  speed  is  not  only  uniform, 
bat  is  corroborated  by  that  of  the  master  of 
die  steamboat  St.  Johns,  which  passed  her 
tbmst  of  buoy  13,  while  going  herself  at  a 
ipeed  not  exceeding  five  miles  an  hour.  It 
is  snfficient  to  say  in  this  connection  that 
there  is  no  such  unanimity  of  testimony  as 
to  compel  us  to  say  that  both  courts  were 
mistaken  in  finding  that  the  steamer  was 
proceeding  dead  slow  at  the  time  she  heard 
the  tug's  whistle.  There  was  some  evidence 
to  that  effect,  and  that  is  sufficient  to  sup- 
port the  finding. 

Did  she  act  with  sufficient  promptness  in 
■topping  and  reversing  after  she  became 
twve  of  the  proximity  of  the  tug?  The  find- 
ing in  that  particular  is,  (10)  "While  she 
was  thus  proceeding  she  heard  one  blast  right 
ahead  ;-then  another  a  little  more  on  the  star- 
board bow — both  these  were  blown  hj  the 
tug,  which  was  not  at  that  time  visible 
tlm>n£h  the  fog  to  those  on  board  the  Hol- 
berg."  (11)  ** Almost  immediately  there- 
after the  tug  came  in  sight  only  a  few  hun- 
dred feet  off  and  a  little  on  the  steamer's 
starboard  bow,  and  gave  a  signal  of  two 
blasts."  (12)  ** Neither  the  barque  nor  the 
hawser  were  then  visible,  and  no  signals  in- 
dicated to  the  Ludvig  Holber^  that  the  tug 
bad  a  tow  nearly  500  feet  behind  her.** 

No  case  has  ever  held  that  a  steamer  waS' 
obliged  to  stop  at  the  first  signal  heard  by 
ber,  unless  its  proximity  be  such  as  to  indi- 
cate Immediate  danger.  The  next  signal 
denoted  that  the  tug  was  coming  down  on 
tbe  starboard  bow  of  the  steamer,  and  as  she 
came  in  sight  almost  immediately  thereafter, 
only  a  few  hundred  feet  off,  and  there  was 
noting  to  indicate  the  presence  of  a  tow, 
tbe  steamer  was  in  no  fault  for  proceeding, 
tnd  as  a  matter  of  fact  she  passed  the  tug  m 
nfety.  Had  she  been  aware  of  the  presence 
of  tbe  tow  a  wholly  different  question  would 
bave  been  presented.  The  fact  that  the  tug 
was  under  a  rank  sheer  to  port,  as  claimed 
by  the  baroue.  does  not  affect  this  question. 
691  Indeed,  there  is  ^nothing  in  the  findings 
tosbow  it, and  if  it  were  so,  it  indicated  safety 
rather  than  danger,  as  such  course  would  take 
lier  awav  from  that  of  the  steamer. 

It  is  found  (18)  that  *'the  steamer  stopped 
ind  reversed  as  soon  as  she  saw  the  tug  had 
&  vessel  in  tow,  but  not  before,  and  was 
nearly  stopped  at  the  time  of  the  collision." 
This  finding  is  also  attacked  upon  the  ground 
tbatit  is  inconsistent  with  the  second  find- 
ing, that  the  steamship  cut  into  the  barque 
i  distance  of  nine  feet,  cutting  her  open  so 
^^  the  cargo  rolled  out.  There  is  no  find- 
ing, however,  as  to  the  speed  of  the  Quick- 
step at  the  time  of  the  collision,  and  if  the 
■teamer  had  come  to  a  standstill,  a  speed  of 
^n  miles  an  hour  on  the  part  of  the  barque 
would  have  had  the  same  effect  in  crushing 
her  sides  tiiat  the  same  speed  would  have 
had  if  she  had  been  at  rest  and  the  steamer 
in  motion.  It  was  also  the  opinion  of  the 
district  judge  that  the  force  of  the  blow  was 
juiinly  owing  to  the  forward  motion  of  the 
Darqne.    Though  the  collision  was  conclu- 
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sive  evidence  of  speed  on  the  part  of  one 
vessel  or  the  other,  it  was  not  conclusive 
evidence  of  speed  on  the  part  of  the  steam- 
ship. 

While  it  was  held  by  this  court  in  The 
Colorado  v.  The  H,  P.  Bridge,  91  U.  8.  692, 
698  [28:  879,  881],  that  a  steamer  of  1470 
tons  ought  to  have  more  than  one  wheelsman 
in  a  fog,  it  was  not  laid  down  as  a  general 
rule  applicable  to  all  steamers,  but  was  based 
upon  the  size  of  the  propeller  in  that  case, 
and  upon  the  fact  that  when  the  emergency 
came,  the  mate  deemed  it  necessary  to  order 
the  lookout  to  leave  the  place  where  he  was 
stationed,  and  go  to  the  wheel  to  help  the 
wheelsman  put  the  wheel  over,  leaving  the 
propeller  for  the  time  being  without  any 
lookout.  It  was  said  that  **  steamers  of  such 
size,  under  such  circumstances,  ought  never, 
in  a  dark  night,  to  be  without  a  watch  on 
deck  sufficiently  effective  to  change  the 
course  of  the  vessel  with  celerity  without 
withdrawing  the  lookout  from  his  station  and 
appropriate  duties. "  These  remarks  have  no 
necessary  application  to  a  steamer  .of  687 
tons,  which  is  found  by  the  circuit  court  to 
have  been  **  properly  manned  and  officered, 
having  a  competent  master  and  officers  and 
a  full  complement  of  men."  There  seems  to 
have  been  no  fault  on  *the  part  of  the  [70 
steamship  by  reason  of  any  inability  of  the 
wheelsman  to  turn  the  wheel  with  sufficient 
promptness. 

Upon  the  findings  in  tiiis  case  there  can  be 
no  doubt  of  the  fault  of  the  tug  in  failing 
to  conform  to  the  rule  of  the  supervising  in- 
spectors requiring  steam  vessels,  when  en- 
gaged in  towing  during  a  fog,  to  sound  three 
distinct  blasts  of  their  steam  whistles  in 
quick  succession,  at  intervals  not  exceeding 
one  minute.  In  fact,  the  tug  appears  to  have 
sounded  no  fog  signals  at  all.  The  fault  in 
this  particular  was  ag^avated  by  the  great 
length  of  the  tug*s  line,  and  it  is  by  no 
means  certain  that  she  was  not  guilty  of  a 
distinct  fault  in  failing  to  shorten  the  line 
as  she  came  up  the  bay.  Had  the  steamship 
been  apprised  of  the  fact  that  the  tug  was 
encumbered  by  a  tow,  there  is  no  doubt  that 
by  putting  her  wheel  hard-a-starboard,  she 
could  have  avoided  tbe  barque;  but  seeing 
the  tug  alone,  she  was  under  no  obligation 
to  take  further  precautions  than  such  as  were 
necessary  to  avoid  her.  Her  action  after  she 
became  aware  of  the  fact  that  a  tow  was  be- 
hind the  tug  was  probably  the  most  pru- 
dent that  was  left  under  the  circumstances. 
Whether  she  should  put  her  wheel  hard-a- 
starboard,  and  endeavor  to  pass  the  baraue 
to  port,  or  should  port,  In  order  to  pass  be- 
tween the  vessels,  was,  in  the  imminence  of 
the  collision,  largely  a  matter  of  discretion 
with  her  master,  and  she  should  not  be  con- 
demned for  the  result.  The  steamship  had 
been  brought  into  a  perilous  position  by  the 
conduct  of  the  tug,  and  ought  not  to  be  criti- 
cised for  the  effoTts  she  made  to  extricate 
herself.  Her  porting,  if  an  error  at  all,  was 
one  committed  in  extremie. 

Fault  is  imputed  to  the  barque  for  failure 
to  cast  off  her  line  promptly,  and  also  for 
conflicting  orders  ^iven  to  the  wheel,  but 
we  are  not  disposed  to  scan  her  actions  in 
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the  excitement  of  the  moment  too  closely, 
although  the  court  finds :  (16.)  That  **  if  the 
hawser  had  been  cast  off  promptly  the  steamer 
would  have  probably  gone  safely  between 
the  tug  and  the  bark.**  We  do  not  find  it 
necessary  to  express  an  opinion  in  this  par- 
ticular. 

This  ist  one  of  those  cases  where  a  clear 
fault  has  been  found  on  the  part  of  one  of  the 
7 1]  vessels  both  by  the  district  *and  circuit 
courts,  and  the  findings  of  fact  are  such  as  to 
render  it  incumbent  upon  us  to  affirm  their 
decree.  As  we  said  in  Alexandre  y.  Madtan, 
147  U.  8.  72,  85  [87 :  88,  90]  :  **  Where  fault 
on  the  part  of  one  yessel  is  established  by 
uncontradicted  testimony,  and  such  fault  is, 
of  itself,  sufficient  to  account  for  the  dis- 
aster, it  is  not  enough  for  such  yessel  to  raise 
a  doubt  with  regard  to  the  management  of 
the  other  yessel.  There  is  some  presumption 
'  at  least  adverse  to  its  claim,  and  any  reason- 
able doubt  with  regard  to  the  propriety  of 
tiie  conduct  of  such  other  vessel  should  be 
resolved  in  its  favor."  The  usual  effort  is 
made  in  this  case  to  impeach  the  findings  of 
the  circuit  court,  but  libelant  at  best  has 
only  succeeded  in  raising  a  doubt,  which  is 
not  sufficient.  If  there  be  any  evidence  to 
support  the  findings,  as  there  undoubtedly 
is,  they  should  not  be  disturbed. 

We  are  bv  no  means  insensible  of  the  fact 
that  a  practical  injustice  may  have  been  done 
to  the  owners  of  the  Quickstep  and  her  cargo 
in  the  litigation  which  is  clewed  by  this  de- 
cision by  reason  of  the  inability  of  the  li- 
belants to  obtain  service  in  this  suit  upon 
the  tug.  It  appears  that  a  suit  was  subse- 
quently begun  against  the  tug  in  the  district 
of  New  Jersey.  This  suit  resulted  in  a  de- 
cree of  the  district  court  condemning  her  for 
the  want  of  a  proper  lookout,  and  for  failing 
to  stop  immediately  after  her  first  signal. 
Kiernan  v.  The  Leonard  Richards,  88  Fed. 
Hep.  767.  No  opinion  was  expressed  as  to 
the  fault  of  the  steamship.  On  appeal  to  the 
circuit  court  this  decree  was  reversed,  and 
the  steamship  held  to  have  been  wholly  in 
fault  for  not  complyini?  with  the  signals 
agreed  upon,  and  changing  her  signals  at  an 
inopportune  moment,  the  court  construing 
the  fog  signals  of  the  steamship  as  signals 
to  the  tug  to  port.  It  was  said  by  the"  dis- 
trict judge  that  the  barque  was  conceded  to 
have  been  free  from  fault.  A  like  assump- 
tion was  made  by  the  circuit  judge,  who 
also  stated  that,  if  the  people  in  charge  of 
the  Holberg  had  been  brought  in  to  testify, 
the  case  might  have  had  a  different  look.  In 
that  suit  the  steamship  was  not  represented 
by  witnesses.  To  this  suit  the  tug  was  not 
a  party,  and  was  not  represented  by  counsel, 
though  two  of  her  crew  appear  to  have  been 
72]sworn  *on  behalf  of  the  libelant.  The  re- 
sult is  that,  in  the  suit  in  which  the  steamship 
was  not  represented,  she  was  found  wholly 
in  fault,  and  in  the  suit  in  which  the  tug 
was  not  represented,  she  is  found  in  fault. 
The  litigation  is  an  apt  illustration  of  the 
maxim,  les  abtente  ont  tot^oun  tort. 

We  regret  that  the  tug  could  not  have  been 
broueht  Into  thQ  case;  but  the  district  and 
circuit  courts  were  bound  by  such  testimony 
as  was  introduced,  and  we  are  bound  by  the  , 
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record  and  the  findings  of  the  circuit  court 
Adjudging,  as  we  do  upon  these  findings, 
that  no  fault  can  be  imputed  to  the  steam- 
ship, we  have  no  choice  but  to  affirm  the  de- 
cree. 

Ths  decree  nif  the  eireuit  court  ie,  thertfore 
affirmed. 


THE  BALTIMORE  &  POTOMAC  RAIL- 
ROAD COMPANY  and   Johh  Cabssu, 


Flffe,  in  Err., 


9. 


FRANEXIN  H.  MACEEY,  Admr.  of  tbt 
estate  of  Robert  A.  Brown. 

(See  8.  a  Beporterli  e<L  78-9L) 

Queition  for  jury— defective  brako—^xeeptims 
to  chargC'-fjarianee  in  duty  to  emptoyet-^ 
insufficient  exception— datnagec  for  death— 
judgment  for  general  term. 

L  It  to  not  error  to  refuse  at  the  eloee  of  tfceefl- 
denoe  to  direct  a  verdict  lo  favor  of  tiie  defend- 
ant, where  the  case  to  ooe  peoullaiiy  for  the  jury 
under  proper  iostracttoos  as  to  the  law  of  ths 
case. 

2.  Where  an  employe  of  a  railroad  had  no  oppor- 
tunity to  investigate  or  know  the  defectli 
of  a  brake,  by  reason  of  whi^  defect  be 
killed,  negligeooe  cannot  be  attainted  to  Ida 
by  reason  of  such  want  of  knowledge. 

a.  When  the  charge  to  the  jury,  taken  ai  a  whole, 
fully  and  fairly  submits  the  law  of  the  catt,  tbt 
Judgment  will  not  be  reversed  because  pamfw 
extracted  therefrom  and  read  apart  froia  tboir 
oonnectloiA  need  qnaliflcation. 

4.  Where  tbe  case  was  tried  on  the  theory  tbattht 
accident  was  attributable  to  a  defective  brtkt 
and  both  parties  aslced  Instructions  upon  tketbr 
ory  that  the  Jury  were  to  inquire  as  to  the  defec- 
tiveness of  the  brake,  no  error  was  committei 
in  submitting  to  the  Jury  the  question  whether 
the  brake  was  defective,  and  whether  that  ds- 
feet,  if  found  to  be  the  cause  of  Brown^  dettb, 
could  tiave  been  discovered  by  the  exeroife  of 
due  care,  although  that  theory  was  oontrary  to 
the  castt  made  by  the  declaration. 

ft.  A  railroad  company  to  under  a  legal  doty  aoilo 
expose  its  employees  to  dangers  arMog  froa  took 
defects  in  foreign  cars  as  may  be  dlsooTeted  tf 
reasonable  inspection  before  such  oars  art  a^ 
mitted  into  its  tndn. 

6.  Where  the  exception  to  the  charge  to  the  Joy 
was  in  gross  to  a  series  of  propoaitkMia.  toatd 
which,  at  least,  were  clearly  right,  the  eieepdda 
cannot  be  regarded. 

7.  Where  the  action  to  for  damages  for  dtstk 


NOTB.— At  to  fiui«(er*s  duty  fo /iimtoh  fnUoMi  < 
BCkfe  machinery  and  appUanctt;  UoZXUIv  toi 
fortheirbeing  insufficient  ortmtof  rtpa/lr^  sst  aoto 
to  Richmond  ft  D.  U.  Co.  v.  Elliott,  87:  THw 

As  to  liohtfitv  0/ railroad  eompanfot  tosmUOmm 
or  hrakeman  for  injuries  wMU  eoupHmg  eon:  f» 
lotion  of  rtilet,  see  note  to  Kohn  v.  If  cKaHa.  V:  lA 

At  to  when  ra/Uroad  or  other  corporaUom  en 
Hablefor  punitive  or  exemplary  damagss,  tee  mm  it 
Lake  Shoreft  M.  8.  ILOo.  v.  Prentice,  V: fll 

AS  to  fellow  servants  and  thekr  wtplHwct:  ait 
are  ftOow  sercants;  vice  principal;  smNvtor  twvoC 
liahaitv  0/  faatttr,  see  note  to  BaltisMrt  ft  a  ft 
Co.  V.  Baugh,  87: 773. 

As  to  neoUoenee:  retponslhOtty  of  maSler  tsmr> 
ant  for  earefulnest  an  competency  of  wservasHs,  «• 
note  to  Wabash  B.  Co.  v.  McDanieto,  S7:  WL. 
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from  defendants  wrongful  acts,  and  tbe  stat* 
iites  provide  that  the  damages  shall  be  assessed 
**ir1Ui  reference  to  the  Injury**  done  *i»  the 
wMotr  and  next  of  kin  of  such  deceased  per- 
son,** tbe  jury  should  take  into  consideration  the 
s«e  of  the  deceased,  his  health,  strength,  ca- 
pacity to  earn  money,  and  family. 

1  Hie  judgment  ot  the  general  term,  affirming 
tile  Judgment  of  the  special  term,  was  not  erro- 
neous in  declaring  that  the  plaintiff  recover  ''as 
Ib  his  declaration  claimed,**  although  the  Judg- 
ment in  the  special  term  was  for  $8000,  and  the 
amount  claimed  in  the  declaration  was  $10000, 
sach  an  inaccuracy  in  form  is  not  sufficient 
ground  for  rerersal. 

[No.  84.] 

Argued  Na9. 19,  J&,  1894.    Decided  March  4th, 

1896. 

r\  error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  a  judgment  of 
that  court  in  general  term,  sflSrmini;  the  judg- 
nent  of  tbe  special  term  of  that  court  in  fa 
Tor  of  tbe  plaintiff,  Franklin  H.  Mackay,  ad- 
minbtrator  of  Robert  A.  Brown,  against  the 
defendant,  the  Baltimore  &  Potomac  Railroad 
Company,  for  damages  for  the  death  of  said 
Brown  through  the  wrongful  act  of  the  de- 
feodtnt    Affltmed. 

Statement  by  Mr,  Juitiee  Harlan: 

There  was  evidence  before  the  jury  tending 
to  show  the  following  facts: 

For  about  five  years  prior  to  his  death,  Rob- 
ert A.  isrown,  the  intestate  of  the  defendant 
io  error,  was  in  the  employment  of  the  Balti- 
more &  Potomac  Railroad  Company  as  a  car 
inspector.  In  the  evening  of  March  17th, 
18Sr7— the  night  being  dark,  and,  in  the  lan- 
guage of  a  witness,  a  "fearfur'one,  "snowing 
and  the  wind  blowing  very  hard" — he  was  on 
dnty  in  what  is  called  the  Jersey  aveuue 
freight  yard  in  company  with  bis  uncle  who 
was  also  a  car  insi^ector.  A  fast  freight  train 
came  in  from  Baltimore,  and  upon  examina- 
tioo  he  discovered  a  defective  drawhead  (called 
by  railroad  men  a  **bullnose'')  on  one  of  the 
cars.  The  cars  were  all  coupled  together  and 
741it  was,  therefore,  impossible  to  repair  *the 
defective  drawhead  without  the  assistance  of 
yanlmen.  Brown  thereupon  requested  the 
yardmen  to  ''cut"  the  train  so  that  the  defec- 
tire  drawhead  could  be  reached  and  repaired. 
He  and  his  uncle  asked  the  conductor,  Phil- 
lips, who  bad  control  of  the  shifting  engine, 
to  have  that  done — saying  to  him  that  if  he 
would  give  them  from  five  to  seven  minutes 
they  would  repair  the  car,  and  that  if  not  re- 
paired it  would  be  pulled  to  pieces.  There- 
upon the  conductor  oidered  a  brakeman,  with 
the  yard  engine,  "to'  cut  the  train  and  give 
them  a  chance  to  fix  it."  As  soon  as  the  train 
was  cut.  Brown  and  his  uncle  went  to  work 
on  the  defective  car,  which  was  the  fifth  one 
from  the  tender.  The  cut  was  between  the 
fourth  and  fifth  car.  The  deceased  took  the 
drawhead  out  and  repaired  it.  Just  as  his  un- 
cle was  about  to  drop  tbe  key  in,  which  holds 
it  together,  he  felt  the  cars  "going  away  from 
bim."  He  immediately  came  out  from  under 
tbe  car  and  Robert  A.  Brown.was  "crushed  in 
between  the  cars." 

When  the  train  of  cars  was  cut,  those  at- 
tached to  tbe  engine  were  pulled  forward, 
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leaving  a  gap  in  the  train.  Notice  was  not 
eiven  of  any  purpose  after  cutting  the  train  to 
uetach  the  engine  from  the  four  cars  it  pulled 
awav  in  order  that  Brown  and  his  uncle  might 
reach  and  repair  the  drawhead.  Tbe  two  cart 
next  to  the  one  to  be  repaired  were  heavily 
loaded  with  coal.  The  grade  from  South  Cap- 
itol street  to  New  Jersey  avenue  was  quite 
steep.  While  deceased  was  engaged  in  tbe 
work  of  repairing — ^bis  back  being  towards 
the  engine  that  htul  been  used  to  draw  some 
of  the  cars  away  so  that  the  inspectors  could  do 
their  work— the  engine  was  detached  from  tbe 
cars  attached  to  it,  and  sent  off  on  other  duty. 
The  result  was,  that  the  cars  that  bad  been  at- 
tached to  the  engine  came  back  down  tho 
grade  towards  the  defective  car.  and  against 
rown  and  the  car  he  was  repairing.  An  el- 
fort  was  made  to  stop  them  bv  the  use  of  a 
brake  on  one  of  tho  cars — a  "foreign"  car^ 
but  the  brake  was  insufficient  for  that  pur- 
pose, and  was  itself  out  of  order  and  defec- 
tive. 

There  was  evidence  tending  to  show  that  the 
car  inspectors  were  not  expected  or  required  to 
repair  foreign  cars.  A  car  inspector  testified; 
"There  are  cars  which  come  into  our  yards 
*  which  are  out  of  repair,  and  there  are  [75 
cars  that  come  in  there  from  other  companies. 
Our  company  don't  hold  us  responsible  for  fix- 
ing those  cars,  because  we  don't  get  paid  for 
it.  We  are  instructed  not  to  use  our  materials 
unless  it  was  for  a  broken  drawhead,  and  then 
we  would  have  to  put  in  another  drawhead. 
Sometimes  we  do  work  and  card  it  to  go  to 
other  companies.  There  are  a  great  many 
cars  come  in  that  way,  marked  'defective 
brake.'" 

This  witness  also  testified  upon  the  question 
of  the  defective  brake  as  follows:  "ETe  was  a 
car  inspector  in  tbe  employ  of  the  Baltimore 
and  Potomac  Railroad  Company;  that  Robert 
A.  Brown,  the  deceased,  was  the  chief  car  in- 
spector in  the  Jersey  yard;  that  he  was  ac- 
quainted with  a  man  named  Downs,  who  was 
supposed  to  be  the  chief  car  inspector;  that 
on  the  next  day  after  the  accident,  or  on  the 
evening  of  the  next  day  after  the  accident,  the 
witness  went,  in  company  with  Mr.  Downs,  to 
examine  this  car  with  the  defective  brake; 
that  be  was  not  positive  whether  it  was 
on  the  day  after  ih^  accident,  or  the  sec- 
ond day  alter  the  accident  that  they  went 
to  examine  the  said  car  with  the  defective 
brake;  that  he  went  with  Downs  to  as- 
sist him  to  find  the  car;  that  thev  found  it 
and  made  an  examination  of  the  brake,  and 
that  the  result  of  the  examination  was  that  they 
found  the  brake  was  a  defective  one;  that  the 
car  was  marked  'defective  brake'  on  the  end  of 
tbe  car;  that  the  witness  got  up  on  top  of  the 
car  and  tried  both  the  top  and  end  brake;  that 
he  first  put  tbe  brake  down,  and  then  came 
down  and  examined  it,  and  found  that  the  bot- 
tom connection  was  too  short,  and  that  *if  it 
bad  been  a  long  connection,  or  connected  all 
along,  it  would  have  been  a  pretty  sufficient 
brake;  that  this  car  was  brought  up  from  the 
Jersey  yard  during  tbe  night,  or  in  the  morn- 
ing, along  with  a  draft  of  eighteen  or  twenty  or 
twenty-five  other  cars;  that  he  did  not  know 
whether  this  car  with  the  defective  brake  was 
hauled  by  another  engine  or  was  shifted  back- 
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wards  tod  forwards  after  the  time  of  the  acci- 
dent or  oot;  that  the  car  was  still  loaded  with 
oil;  that  chalk  marks  'defective  brake'  were  on 
the  car  when  it  eot  into  the  Maryland  avenue 
yard;  that  he  (ud  not  know  how  the  car  got 
76]  there;  that  he  went  with  *Mr.  Downs  to 
examine  this  car  at  about  half-past  six  or  seven 
o'clock  in  the  evening;  that  he  examined  the 
car  with  the  defective  drawhead  shortly  after 
the  accident;  that  he  saw  the  tools  lying 
around  there^which  were  used  for  the  purpose 
of  fixing  cars,  and  that  he  examined  the  draw- 
head  and  saw  what  it  needed;  that  he  told  the 
men  to  look  out  for  him,  and  he  got  under  the 
car  and  did  the  work;  that  it  tooK  him  about 
three  minutes."  On  cross-examination,  he 
further  said  **that  he  did  not  know  that  the 
brake  which  he  examined  was  the  brake  on 
the  cai  connected  with  the  accident,  except 
that  he  was  told  that  that  car  was  the  cause  of 
the  accident;  that  he  did  not  know  it  as  a  fact; 
that  Robert  A.  Brown  was  his  superior  ofiScer 
— *oui  leader* — or  foreman  in  the  yard;  that 
he.  witness,  first  discovered  the  chalk  mark 
'defective  brake'  when  he  went  to  examine 
tht-  car;  that  it  was  marked  on  the  end  of  the 
caT,  and  on  both  sides." 

After  the  train  was  cut,  and  space  left  be- 
twecL  the  cars  that  were  pulled  away  and  the 
oefective  car,  Brown  had  no  reason  to  believe 
that  the  former  would  be  allowed  to  run  back 
upon  him.  On  the  contrary,  when  the  train 
was  cut  he  had  the  assurance  of  the  conductor 
that  the  cars  pulled  ahead  would  be  left  stand- 
ing where  they  were  after  the  cutting  of  the 
train  had  been  accomplished. 

The  conductor,  a  witness  for  the  defendant 
oompany,  gave  this  account  of  the  affair:  "He 
was  in  the  employ  of  the  defendant,  the  Balti- 
more &  Potomac  Railroad  Company,  as  con- 
ductor in  the  freight  yard  in  this  dty;  had 
been  so  employed  by  the  defendant  in  this 
freight  yard  for  about  twelve  years;  was  there 
at  the  time  of  accident,  running  with  the  shift- 
ing engine  No.  827;  that  on  the  night  of  the 
17ih  oiMarch,  1887,  the  night  of  the  accident, 
he  was  engaged  in  the  'Jersey  yard'  in  shifting 
cars;  that  they  got  down  to  the  Jersey  yard 
about  9:55  o'clock  in  the  evening,  and  took 
down  with  them  about  twenty-five  cars,  which 
they  first  shifted  around  where  they  belonged; 
that  it  took  them  about  half  an  hour  to  dispose 
of  those  cars;  that  they  went  over  onto  the  other 
side  of  the  yard  to  shift  the  fast  freight  which 
was  coming  in  from  the  North;  that  said  train 
77]  was  brought  in  by  engine  No.  *807  and 
plaeed  on  No.  1  track:  that  said  fast  freight 
train  arrived  after  they  got  down  to  the  Jersey 
yard  about  ten  or  fifteen  minutes;  that  they 
went  to  work  upon  said  train  to  get  out  such 
cars  as  were  to  go  South  on  the  fast  freight;  that 
there  were  not  over  six  cars  in  the  said  freight 
train  to  go  South;  that  the  cars  which  were  for 
Washington  were  put  over  on  another  track; 
that  then  Robert  A.  Brown,  the  deceased,  told 
them  that  they  had  a  broken  bull-nose  down 
there  which  he  wanted  to  fix;  that  he  asked 
the  witness  to  pull  the  cars  apart,  and  witness 
told  him  that  he  would  go  down  there  and  pull 
them  apart;   that  he  went  down  there  and 

Suited  the  cars  apart;  that  witness  told  deceased 
e  was  not  going  to  shift  any  more  of  those  cars; 
that  said  can  were  pulled  apart  to  a  distance  of 
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about  forty  feet;  that  brakeman  HOlary  polled 
the  pin  and  uncoupled  the  cars  in  tlie  first  in- 
stance, and  that  the  witness  ordered  the  can  to 
be  cut  loose;  that  at  that  time  he  was  laliung  to 
Robert  A.  Brown,  who  was  standing  right 
where  the  cut  was  made;  that  after  the  pin 
was  pull  the  witness  (Phillips)  gave  the  signal 
to  pull  ahead,  and  then  went  up  towards  tha 
engme;  that  he  stopped  the  engine  when 
Robert  A.  Brown,  the  deceased,  said.  That 
will  do,'  by  giving  the  engineer  the  diut-off 
signal  wiUi  his  lamp  by  swinging  it;  that 
thereupon  the  engineer  (Smith)  called  to 
him,  and  he  went  up  towariis  the  engine;  that 
the  engineer  then  said  he  bad  no  more  water 
to  do  any  shifting  with,  and  I  tdd  him  I 
hadn't  anything  to  do,  and  they  were  not  go- 
ing to  do  any  more  shifting  on  that  train,  and 
and  I  asked  him  to  take  a  load  of  stock  from 
the  lower  end  up  to  the  warehouse  and  stop  at 
Sixth  street  and  get  water.  He  said:  'Weil, 
I  will  try  it.'  So  I  said  to  brakeman  Tdling; 
when  I  stopped  talking  to  the  engineer,  'How 
is  itr  He  said,  'All  O.  K.'  I  said,  'Go  up 
and  set  this  brake.  He  got  up  and  pot  it  oo. 
I  told  Mr.  Brown,  after  I  pulled  the  cars 
apart,  that  I  was  going  to  leave  them  standing 
there." 

There  was  evidence  tending  to  show  that  a 
full  crew,  with  a  shifting  engine,  io  a  yard  Is 
six  men,  an  ennneer,  a  fireman,  a  coodoctor, 
and  three  brakemen;  and  that  on  the  night 
Brown  was  killed  there  were  only  two  bnie- 
men  on  the  train.  *There  was  also  evi-  [78 
deuce  bearing  upon  the  question  whether  the 
deceased  was  guilty  of  contributory  neglievoce 
in  not  displaying  a  blue  light  while  repniricg 
the  defective  draw  head,  in  conformity,  as 
the  defendants  claimed  with  the  printed  raks 
of  the  company. 

Mr.  Enoch  Totten*  for  plaintiff  in  error: 

A  corporation  must  necessarily  art  f hroufk 
its  asrents  it  was  the  duty  of  the  plsintiff  a 
error  to  employ  a  skilled  man,  or  a  duo  rs- 
puted  to  be  skillful  in  the  business,  to  inspect 
and  repair  its  cars.  When  it  had  done  this  It 
had  performed  its  whole  duty  as  master. 

Shearman  &  Redf.  Neg.  ^§  78-^;  Whait 
Neg.  §^  175,  182,  184, 186. 188.  8ia 

The  deceased  was  guilty  of  negligence.  Ha 
carelessly  placed  himself  in  a  place  of  danger, 
and  the  consequences  cannot  be  charged  to  tha 
defendant. 

Southern  Pae.  Oo.  v.  M«f,  152  U.  &  148 
(88:  391);  mioU  v.  Chicago,  M.  d  St.  P.  R.  Ck 
150  D.  8.  245  (87:  1068);  TuttU  v.  Detfoit,  0. 
H.dbM.  R,  Oo.  122  U.  Q.  191  (30:  1116);  CM- 
cago,  R.  L  db  P.  R,  Oo^^.  Houston,  95  C.  8. 
697  (2i:  542);  G'Rorke  V.  Uni4m  Paa.  R,C»,  n 
Fed.  Rep.  189;  8t.  Louin  db  8,  F.  E.  Oi.  f. 
Schumader,  152  U.  S.  77  (8»:  8611 

The  plaintiff's  intestate  was  employed  and  il 
was  his  duty  to  discover  the  disorderod  condi- 
tion of  the  brake  and  to  repair  it,  and  his  failuit 
to  do  so  was  his  negligence,  and  the  plaiatif 
cannot  recover.  ZVtoey  ▼.  Ckieag^  d  Jf.  W. 
R  Oo.  81  Iowa,  878. 

It  seems  to  be  the  law  that  if  tome  other  c» 
ploye  of  the  defendant  had  been  Injand  bf 
reason  of  this  car  inspector's  neclect.tbe  oo» 
pany  would  have  been  liable  on  ue  cfoond  thai 
tills  person  was  the  repreaeotatif«M  tbemasief 
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•l>pointed  to  perform  the  master's  daty,  and  nol 
a  fellow  serraDt. 

JScrihem  Pae.  R  Co,  t.  Herhert,  116  U.  a 
€42  (29:  755);  Tiemey  ▼.  Minneaplois  db  8t.  L, 
B,C^,93  Minn.  811,  58  Am.  Hep.  85. 

A  oorporation  cao  only  perform  its  duties  by 
■KSDs  of  agents,  and  when  it  has  employed  a 
ikillf al  man  for  a  particular  duty,  it  has  done 
an  the  law  requires. 

Maekin  ▼.  BoiUm  db  A.  BaUroad,  185  Mass. 
tOl. 

Although  it  is  ordinarily  the  duty  of  railroad 
companies  to  furnish  reasonably  safe  appli- 
sDoes,  cars  and  machinery  for  their  employes, 
and  in  default  thereof  they  are  liable  for  in- 
juries resulting  from  such  default,  yet  this 
rule  of  law  does  not  apply  to  cases  where  em- 
ployes and  serrants  of  railroad  companies  are 
engaged  in  repairing  damaged  cars.  By  his 
employment  to  handle  damaged  cars  the  de- 
ceased assumed  the  risk  incident  to  the  en- 
hanced danger  of  this  service,  and  the  law 
presumes  that  he  was  paid  for  it 

TeaUm  v.  Boston  db  L.  B.  Corp.  185  Mass. 
418:  luttle  y.  Detroit,  O,  H.  <&  M,  B,  Co,  122 
U.  S.  189  (80: 1114);  2  Borer,  Railroads,  1215; 
CMeaffo  d  N.  W.  B.  Co.  v.  Ward,  61  W.  180; 
Flanagan  v.  Chicago  db  N,  W,  B.  Co.  45  Wis. 
98;  1  Shearm.  &  Hedf.  Neg.  §  185;  Flanagan 
T.  Chicago  db  N,  W.  B.  Co,  50  Wis.  462. 

If  this  accident  was  caused  by  the  careless- 
ness of  the  trainmen  in  charge  of  the  work  of 
twitching  cars  in  the  yard,  then  the  plaintiff 
cannot  recover,  because  such  trainmen  were 
fellow  servants  of  the  deceased. 

BandaUv.  Baltimore  db  0.  B.  Co.  109  U.  8. 
478 (27: 1003);  Baltimore dbC.BCo.  v.  Baugh, 
149  U.  8. 868  (87:  772);  TvttU  v.  Detroit,0.  H. 
dM.  B.  Co.  122  U.  8.  189  (80: 1114);  Qud>ee 
B8.  Co.  V.  Merchant,  188  U.  S.  875  (88:  656); 
RMaek  v.  Pacifle  Railroad,  48  Mo.  187;  Wood, 
M.  ft  8.  844  et  »eg.  and  notes;  Bunt  v.  Sierra 
ButU  Gold  Min.  Co.  188  U.  8.  483  (84: 1081); 
DisMet  cf  Columbia  v.  MeEUigott,  117  U.  8. 
621  (29:  946);  Murphy  v.  New  T<yrk  Cent,  db  H. 
B.  R.CoA\  Daly,  122: 1  8hearm.  & Redf.  Neg. 
§§  184  et  sea.  and  note;  Baltimore  Elevator  Uo. 
V.  Neal,  65  Md.  488;  Besel  v.  Neto  York  Cent, 
d  ff.  B.  B.O0,  70  N.  Y.  171;  Smith  v.  Potter, 
46  Mich.  258;  Cdumtms  db  X,  B.  Co,  v.  Weib, 
12  Ohio  8t.  475;  Maekin  t.  Boston  db  A.  Bail- 
toad,  185  Mass.  201. 

A  railroad  company  recelvlnff  a  loaded  car 
from  another  company  is  entitled  to  presume 
that  such  car  had  been  properly  constructed  of 
suitable  material,  and  had  passed  the  inspec- 
tion of  someone  of  ordinary  skiU  in  such 
matters,  and  was  reasonably  fit  for  the  use  to 
which  it  was  devoted  when  received. 

BdOou  T.Ohieago,  M,  dkSt,P,BCo,U  Wis. 
267,  41  Am.  Rep.  81;  Michigan  Cent,  B,Co.  v. 
Smithson,  45  Mich.  212;  Smith  v.  Potter,  46 
Mich.  258;  Baldwin  v.  Chicago,  B.  I.  db  P.  Co, 
50  Iowa,  680;  Davis  v.  Detroit  dM.ROo.20 
Mich.  105,  4  Am.  Rep.  864. 

The  court,  on  the  trial,  having  made  the  case 
torn  on  the  question  whether  the  brake  set  by 
TeQinr  was  or  was  not  out  of  order,  it  was 
cssentuilto  show  knowledge  in  the  defendant, 
or  that  knowledge  might  have  been  obtained 
by  the  use  of  reasonable  diligence,  of  the  de- 
fect in  the  brake  which  caiued  the  injury. 
Without  this  there  can  be  no  recovery. 

W  V.  8. 


Allen  V.  New  Oas Co.  Jj.ILl Exch. Div. 251; 
East  St,  Louis  Packing  db  B,  Co.  v.  Eightower, 
92  ni.  189;  Chicago  db  A.  B,  Co.  v.  PlaU,  89 
111.  141;  Dewey  v.  Chicago  dk  N.W.  B.  Co.  81 
Iowa,  874;  Mad  Biter  db  L.  E,  B.  Co.y,  Barber, 
5  Ohio  8t.  564,  67  Am.  Dec.  812;  2  Rorer 
Railroads,  pp.  1200, 1201,  and  note;  Painton  t. 
Northern  Cent,  B.  Co.e»lX.  Y.  7;  DeOraf  v. 
New  York  Cent,  db  K  B.  B.  Co,  76  N.  Y.  125. 

The  language  of  the  court  must  necessarily 
have  created  the  impression  upon  the  minds  of 
the  jurors  that  the  number  of  children,  the  con- 
dition in  life  of  the  family,  and  the  sex  of  the 
children  were  proper  elements  for  their  con- 
sideration in  estimating  damages. 

Pennsylvania  Co.  v.  Boy,  102  U.  8. 451  (26: 
141). 

Mr.  Frajiklin  H.  Maekeyt  for  defendant 
in  error: 

If  upon  any  construction  which  the  Jury  is 
authorized  to  put  upon,  or  any  influence  they 
can  draw  from  the  evidence,  the  conclusion  of 
negligence  can  be  justified,  the  question  of 
negligence  must  be  left  to  the  Jury. 

Sioux  City  db  Pac.  B.  Co,  v.  Stout,  84  U.  8. 
17  Wall.  667(21:  745);  Weightman  v.  Washing- 
ton, 66  U.  8.  1  Black,  89  (17:  52);  EcUaday  v. 
Kennard,T9V,  8.  12  WaU.  254  (20:  890);  Ban- 
daUY.  Baltimore  dbO.  B.O0. 109  U.  8.  478  (27: 
1008). 

Questions  not  made  pn  the  trial  or  presented 
to  the  court  below  for  decision  cannot  be  en- 
tertained by  this  court. 

Barrow  v.  Reah,  50  IT.  8. 9  How.  866  (18: 177); 
Morril  v.  Jones,  106  U.  8.  467  (27:  268):  Insur- 
ance Co,  of  VaUey  of  Virginia  v.  Mordecai,  63 
U.  8.  22  How.  117  (16:  881);  Klein  v.  Rumll, 
86  U.  8.  19  Wall  468  (22: 124);  United  States 
V.  Ferrary,  98  U.  8.  625  (28:  882):  WheeUr  v. 
Sedgwick,  94  U.  8.  8  (24:  81);  Wood  v.  Weimar, 
104  U.  8.  795(26: 781);  WilsonY.  MeNamee,  102 
U.  8.  574  (26:  284);  Edwards  v.  Elliott,  88  U. 
8.  21  Wall.  582  (22:  487);  Springer  v.  United 
States,  102  U.  8.  598(26: 256);  BogersY.  BUter, 
79  U.  8.  12  Wall  820  (20:  418);  T?ie  Georgia  v. 
United  States,  74  U.  8.  7  Wall.  88(19:  128). 

If  damages  result  to  an  employe  because  of 
the  want  of  reasonable  rules  for  the  manage- 
ment  of  its  railway  business,  the  company  is 
liable. 

Abel  V.  Delaware  db  H,  Canal  Co,  128  N.  Y. 
662;  WHd  v.  Oregon  Short  Line  B,  Co.  21  Or. 
159;  Smith  Y.'Baker  (1891)  App.  Cas.  825; 
Williams  Y,  New  Y<rrk,L.  E.  dbW.  B.Co,  49  N. 
Y.  8.  R.  568. 

A  defective  system  or  mode  of  conducting 
the  practical  workings  of  a  railroad  may  be 
actionable  if  injury  result  therefrom,  though 
the  immediate  damage  should  be  caused  by 
the  act  of  a  fellow  servant. 

International  db  0.  N.  B,  Co.  y.  ffaU,  78 
Tex.  657;  Ford  v.  Lake  Shore  dbM.  8.  B. Co.  12 
L.  R  A.454,124N.  Y.  498. 

The  accident  would  not  have  occurred  had 
a  full  complement  of  brakemen  been  supplied 
to  the  train  instead  of  its  being,  as  was  testmed, 
short  of  brakemen. 

Booth  V.  Boston  dk  A.  B,  €h.  TS'N.  Y.  88, 29 
Am.  Rep.  97;  Flike  v.  Boston  dk  A,  B.  Co,  58 
N.  Y.  551-554,  18  Am.  Rep.  545;  Northern 
Pae,  B.  Co.  v.  Eerbert,  116  U.  8.  648(29:  758); 
Eough  Y,  Texas  dbP.BCo.  100  U.  8.  218-218 
(26:  612-615). 
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Wbere  the  negligence  of  the  railway  in  sup- 
plying defectiye  appliances  is  the  proximate 
cause  of  injury  to  a  servant,  it  is  no  defense  to 
the  railway  that  the  negligence  of  a  fellow  serv- 
ant concurred  in  causing  the  injury. 

Patterson,  Ry.  Accident  Law,  887,  note; 
Orand  Trunk  R.  Co,  v.  Cummings  106  (J.  S. 
702  (27:  267);  X«a%  v.  Southern  Pae.  B.Co.e5 
Cal.  160. 

It  is  the  duty  of  the  employer  to  select  and 
retain  servants  who  are  fitted  and  competent 
for  the  service,  and  to  furnish  suffcient  and 
safe  materials,  machinery,  or  other  means 
by  which  it  is  to  be  performed,  and  to  keep 
them  in  repair  and  order.  This  duty  he  can- 
not delegate  to  a  servant  so  as  to  exempt  him- 
self from  liability. 

Northern  Pae.  R,  Co,  v.  Herbert,  116  U.  642 
(29:  755). 

As  a  matter  of  law,  the  instruction  was  an 
actual  limitation  upon  the  rule  of  liability  and 
a  relaxation  of  its  rigor  in  favor  of  the  defend- 
ant. 

EvaneUm  v.  Ounn,  09  U.  8. 660  (25:  806). 

Appeals  on  the  ground  of  minute  distinctions 
should  not  be  encouraged. 

The  SybU,  17  U.  8.  4  Wheat.  98  (4:  522); 
United  States  v.  Cohklin,  68U.  8. 1  Wall.  644 
(17:  714). 

The  burden  of  proving  contributory  negli- 
gence rests  on  the  defendant,  not  upon  the 
plaintiff,  as  counsel  in&istcd,  and  it  will  not 
avail  himself  unless  it  has  been  established  by 
a  preponderance  of  evidence. 

Indianapolis  db  St.  L,  R,  Co,  v.  Horst,  98  U. 
8.  291  (28: 898);  Washington  db  0.  R,  Co.  v. 
Oladmon,  82  U.  8.  15  Wall.  401  (21: 114). 

When  cars  come  in  from  another  road  which 
have  defects,  visible  or  discernible  by  ordinary 
examination,  the  defendant  must  either  rem- 
edy such  defects  or  refuse  to  take  them. 

Illinois  Cent.  R.  Co.  y.  Barron,  72  U.  8.  6 
Wall.  90  (18:591). 

An  exemption  in  gross  to  a  series  of  propo- 
sitioDs  cannot  be  sustained  if  any  one  is  sound. 

Beater  y. Taylor, ^^V.  8. 46(23: 797);  JiM/wni. 
apolis  db  St.  L.  R.  Co.  v.  Horsi,  supra;  Lincoln 
V.  Claflin,  74  U.  8. 7  Wall.  182  (19: 106);  Beck- 
with  V.  Bean,  98  U.  8. 266(25: 124);  Cooper  v. 
Schlesinger,  111  U.  8. 148  (28: 882);  Bui-ton  v. 
West  Jeiseu  Ferry  Co.  114  U.  S.  474  (29:  215). 

£rror  will  not  be  ground  for  reversal  if  it 
appear  to  the  court  that  the  verdict  must  neces- 
sarily be  the  same  on  a  new  trial. 

Douglass  T.  MeAUister,  7  U.  8.  8  Cranch, 
298  (2:  445);  Fence  ▼.  Langdon,  99  U.  8.  678 
(25:420). 

Mr.  Justice  Harlan  delirered  the  opinion 
of  the  court: 

This  suit  was  instituted  under  the  Act  of 
Congress  approved  February  17th,  1889,  28 
8tat  at  L.  807,  chap.  126,  providing:  "  §1. 
That  whenever,  by  an  injury  done  or  hap- 
pening within  the  limits  of  the  District  of  Col- 
umbia, the  death  of  a  person  shall  be  caused 
by  the  wrongful  set,  neprlect,  or  default  of  any 

Serson,  or  corporation,  and  the  act,  neglect,  or 
efault  is  such  as  would,  if  death  bad  not  en- 
sued, have  entitled  the  party  injured,  or,  if  the 
person  injured  be  a  marned  woman,  have 
831*entitled  her  husband,  either  separately  or 
by  joining  with  the  wife,  to  maintain  ao  action 
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and  recover  damages,  the  person  who  or  cor- 
poration which  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action  for 
damages  for  such  death,  notwithstanding  the 
death  of  the  person  injured,  even  though  the 
death  shall  have  been  caused  under  drcnm- 
stances  which  constitute  a  felony;  and  surh 
damages  shall  be  afcessed  with  reference  to 
the  iniury  resulting  from  such  act,  ne^^ect,  or 
default,  causing  such  death,  to  the  widow  and 
next  of  kin  of  such  deceased  person:  Prodded, 
That  in  no  case  shall  the  recovery  under  this 
Act  exceed  the  sum  of  ten  thousand  dollars: 
And,  protided.  further.  That  no  action  shall 
be  maintained  under  this  Act  in  anv  ease 
when  the  party  injured  by  such  wronirfiil  act, 
neglect,  or  default  has  recovered  damages 
therefor  during  the  life  of  such  party.  ^  2L 
That  every  such  action  shall  be  Droaght  by 
and  in  the  name  of  the  personal  represeotativt 
of  such  deceased  person,  and  within  one  vear 
after  the  death  of  t  he  party  injured.  §  8.  Ilbal 
the  damages  recovered  in  such  action  shall  not 
be  appropriated  to  the  payment  of  the  debts 
or  liabilities  of  such  deceased  person,  bat  shall 
inure  to  the  benefit  of  his  or  her  family,  and 
be  distributed  according  to  the  proviskms  of 
the  statute  of  distributions  in  force  in  the  said 
District  of  Columbia." 

The  assignrrenta  of  error  in  the  brief  Hied 
by  the  plaintiff  in  error  are  seven  in  number, 
and  cover  all  the  material  points  hi  the  case. 
We  assume  that  any  exceptions  taken  at  the 
trial  and  not  embraced  by  those  asstgnmeots 
have  been  abandoned. 

1.  The  first  assignment  of  error  b  tbst  tfat 
court  below  erred  in  refusing  at  the  dose  of 
all  the  evidence  to  direct  a  verdict  in  favor  of 
the  defendant  It  need  only  be  said  that  tbt 
case  was  one  peculiarly  for  the  Jury  under 
proper  instructions  as  to  the  law  of  case.  Theft 
was  no  reasonable  or  proper  inference  from 
the  evidence,  as  matter  of  law,  that  would 
have  justified  the  withdrawal  of  the  case  fron 
the  Jury.    Phcsnix  Hut.  L.  Ins,  Co.  v. 


106  U.  8.  80,  82  [27: 65,  661;  Delawart,  L  4 
W.  R.  Co.  V.  Converse,  189  tJ.  a  469.  472  [85: 
213,  215],  Texas  db  P.  R.  Co.  T.  Our,  145  D.  a 
694,  606  i86:  880.  888]. 

*2.  The  second  assianment  relates  to  tbeTSi 
granting,  on  plaintiff's  request,  of  the  foUov* 
fng  instructions: 

"  The  jury  are  instructed  that  the  enploja 
of  a  railroad  corporation  have  a  right  to  ci* 
pect  that  the  corporation  will,  as  fir  as  |i» 
sible,  provide  for  their  protection  in  moviaf 
its  trains  sufficient  macninerr  in  good  order 
and  condition,  and  that  it  will  exercise  reasoe- 
able  care  and  caution  not  to  use  cars  in  in 
trains  having  defective  brakes;  tf,  therelorf, 
the  jury  believe  from  the  testimony  tbst  the 
brake  set  by  the  brakeman  Tellinc  was  defects 
ive  at  the  time  of  the  accident,  and  that  by  thi 
exercise  of  reasonable  care  and  caution  the  de- 
fendant could  have  known  said  brake  to  bs 
defective,  then  it  la  liable,  and  their  verdiol 
must  be  for  the  plaintiff,  provided  thej  be- 
lieve from  the  testimony  that  the  acddeni  vai 
caused  by  reason  of  saia  defecUre  brake. 

"The  jury  are  instructed  that  tf  tbeybs^ 
lieve  from  the  evidence  the  brakes  iff  bf 
brakeman  Telling  as  detailed  in  the  evidceot 
would,  if  then  In  good  order,  have  prevsekd 
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the  can  from  moving^,  or  at  least  would  have  I 
tended  to  retard  such  movement  so  as  to  have ' 

Siven  sufficient  time  to  notify  Brown  of  bis 
anger  and  to  have  enabled  him  to  escape, 
then  if  the  jury  believe  from  the  evidence  that 
the  brake  was  not  in  good  order  at  the  time  of 
the  accident,  and,  farther,  that  the  defendant 
by  the  exercise  of  reasonable  care  could  have 
koown  of  its  defective  condition,  their  verdict 
must  be  for  the  plaintiff." 

Two  objections  have  been  made  by  counsel 
in  this  court  to  those  instructions. 

The  first  one  is  that  the  railroad  company 
employed  the  deceased  himself  to  examine  the 
bcake  in  question,  and  to  repair  it  if  it  was  not 
in  proper  condition:  that  if  the  defect  was 
chargeable  to  the  negligence  of  any  one  it  was 
tt>  bis  negligence;  and  that  the  above  instruc- 
tions ignored  the  questions  of  his  contributory 
negligence. 

There  was  no  evidence  whatever  tending  to 
■how  that  Brown  was  guilty  of  negligence  in 
not  having  discovered,  immediately  upon  the 
arrival  of  the  train,  or  before  be  was  killed, 
that  the  brake  was  defective  or  insufficient. 
The  proof  did  not  show  at  what  time  it  became 
H5Jdefective,  or  that  the  *car  on  which  it  was 
placed  had  ever  before  been  in  Washington. 
As  soon  as  he  observed  a  defective  draw  head  in 
one  of  the  cars— which  was  soon  as  the  train 
arrived  at  the  company's  yard — beset  about  to 
repair  it,  and  while  engaged  in  that  particular 
work  was  killed.  He  had,  therefore,  no  op- 
portuniiy,  after  the  train  reached  the  yard,  to 
bvestigate  the  condition  of  the  brakes,  and, 
consequcDtly,  the  issue  as  to  the  defectiveoess 
of  the  brake  in  question  was  made  by  the 
court  to  depend  upon  the  inquiry  whether  due 
care  was  taken  by  the  railroad  company,  re- 

Presented  by  agents  or  employes  other  than 
rown,  in  providing  proper  appliances  on  its 
cars.  And  that  was  the  theory  upon  which 
the  compauy  itself  proceeded  in  its  defense,  as 
is  apparent  from  one  of  the  instructions  asked 
by  it  in  these  words:  "Unless  the  juir  shall 
be  satisfied  from  the  evidence  that  a  defect  in 
the  brake  which  was  set  by  Teiling  on  the  stock 
car  just  before  the  accident  was  die  sole  cause 
of  the  injury  to  Robert  A.  Brown,  the  plain- 
Uffs  intestate,  and  that  said  brake  was  in  such 
defective  condition  at  the  time  the  said  stock 
car  was  by  the  defendant  put  into  its  train,  the 
plaintifT  cannot  recover,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  show,  by  evi- 
dence satisfactory  to  the  jury,  that  said  brake 
was  in  such  defective  condition  before  said  car 
was  by  the  defendant  put  into  the  said  train." 
It  is  not  an  objection  to  the  instructions  given 
on  motion  of  the  plaintiff  that  they  were  sileot 
on  the  question  of  contributory  negligence. 
The  defendant  did  not  ask  any  specific  instruc- 
tion on  that  point  NeverUieless  the  court 
when  it  charged  the  jury,  said,  upon  that  sub- 
ject, all  that  was  necessary:  '*Make  up  vour 
nund,  first,  within  the  instructions  of  the 
court,  was  tiiis  defendant  negligent;  was  that 
a  bad  brake;  if  it  had  been  a  good  one,  would 
it  have  held  this  train?  If  you  say  the  brake 
was  all  right,  that  ends  the  case.  If  you  say 
that  it  was  not  all  right,  and  that  a  good  brake 
would  have  held  the  car,  then  the  next  ques- 
tk>D  is,  was  the  plaintiff's  intestate  himself 
negligent,  imprudent^  or  careless,  contributing 
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to  the  injury  directly?  And  if  so,  the  plaintiff 
could  not  recover.    If  so,  he  could  recover." 

*The  next  objection  urged  by  the  defen-[86 
dant,  in  support  of  its  second  assignment  of  er* 
ror,  is  that  the  words  "as  far  as  possible,"  in  the 
first  of  the  above  instructions,  imposed  upon 
the  railroad  company  a  higher  degree  of  care  in 
selecting  and  keeping  in  order  Us  appliances 
and  machinery  than  the  law  requires.  It  may 
be  observed  that  the  objection  to  the  instruc- 
tion containing  the  particular  words  complained 
of  was  general  in  its  nature.  The  instruction 
embodied  some  propositions  of  law  to  which 
no  objection  could  be  properly  made,  and  it 
was  the  duty  of  the  defendant  to  point  out, 
specificallv,  the  part  of  the  instruction  which 
it  regarded  as  announcing  an  erroneous  princi- 
ple of  law.  But  we  need  not  put  our  decision 
entirely  upon  this  ground;  for  it  is  clear  that 
the  jury  could  not  have  been  misted  by  the 
use  of  the  words  "as  far  as  possible."  The 
instruction  in  which  those  words  are  found 
distinctly  informed  the  jury  that  the  law  im- 
posed upon  the  company  the  duty  of  exercising 
"reasonable  care  and  'caution."  And  in  its 
charge  to  the  jury  the  court  said:  "Was  that 
brake  in  proper  reasonable  condition?  If  it 
was  not  in  a  proper,  reasonable  condition,  did 
the  cars  roll  back  in  consequence  of  that  in- 
firmity? Was  the  accident  traceable  to  that? 
I  will  say  here,  gentlemen,  that  it  you  should 
be  satisfied,  from  the  evidence  in  this  case, 
that  this  brake  was  in  a  reasonably  good  con- 
dition, in  good  ordinary  repair,  and  there  was 
nothing  wrong  about  it,  then  the  plaintiff  can 
not  recover,  because  that  would  end  the  case." 
Again:  *'So  you  see,  gentlemen  of  the  jury, 
the  only  question,  so  far  as  the  negligence  of 
the  defendant  is  concerned,  is,  was  the  brake 
defective,  out  of  order,  not  in  reasonable  re- 
pair, not  reasonable  for  the  occasion,  and  if 
not,  was  such  fact  the  cause  of  the  accident, 
or  did  it  materially  or  directly  contribute  to  it  ?" 
Taking  the  instructions  and  the  entire  charge 
of  the  court  together,  it  is  manifest  that  the 
jury  understood  the  words  "as  far  as  possible" 
— if  they  thought  at  all  of  mere  words— to 
mean  "as  far  as  possible,"  exercmng  recuondbU 
care  and  caution. 

In  United  8tate$  v.  Conklin,  68  (J.  8. 1  Wall 
644,  654  [17 :  714,  717],  Mr.  Justice  Davis, 
speaking  for  the  court,  well  observed  that  "a 
nice  criticism  ♦of  words  will  not  be  in-  [87 
dulged  when  the  meaning  of  the  instruction  is 
plain  and  obvious,    and  cannot  mislead    the 


jury."  And  in  Emneton  v.  Gunn,  99  U.  S.  660 
[25:  3061,  Mr,  Justice  Strong  said:  "Sentences 
may,  it  is  true,  be  extracted  from  the  charge. 


25:  3061,  Mr,  Justice  Strong  said:  "Sentences 
nay,  it  is  true,  be  extracted  from  the  charge, 
which,  if  read  apart  from  their  connection, 
need  qualification.  But  the  qualification  were 
given  in  the  context,  and  the  jury  could  not 
possibly  have  been  misled."  And  in  Flanders 
V.  Tu>eed,  88  U.  8.  16  WaD.  604,  616  [21:  889, 
8921:  "Courts  are  not  inclined  to  grant  a  new 
trial  merely  on  account  of  ambiguity  in  the 
charge  of  the  court  to  the  jury,  where  it  ap- 
pears that  the  complaining  party  made  no  ef- 
fort at  the  trial  to  have  the  point  explained.** 
See  also  7^  Sybil,  17  U.  8. 4  Wheat.  98  [4:524]. 
What  the  court  said  to  the  jury,  in  respect 
of  the  point  now  under  consideration,  was  in 
harmony  with  the  principles  announced*  in 
Hough  V.  Texas  4b  P,  B.  Oo.,  100  U.  8.  218, 
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918  [25:  612,  615],  where  it  was  said  that  a 
railroad  corporation  was  under  an  obligation 
'*to  provide  and  maintain  in  suitable  condition 
the  machinery  and  apparatus  to  be  used  by  its 
employes — an  obligation  the  more  important, 
and  the  degree  of  dili^nce  in  its  performance 
the  greater.  In  proportion  to  the  dangers  which 
may  be  encountered."  Again,  in  the  same 
case:  *'To  guard  against  the  misapplication 
of  these  principles,  we  should  say  that  the  cor 
poration  is  not  to  be  held  as  guranteeing  or 
warranting  the  absolute  safety,  under  all  cir- 
cumstances, or  the  perfection  m  all  its  parts, 
of  the  machinery  or  apparatus  which  may  be 
provided  for  the  use  of  employes.  Its  duty  in 
that  respect  to  its  employes  isaischarged  when, 
but  only  when,  its  agents  whose  business  it  is 
to  supply  such  instrumentalities  exercise  due 
care  as  well  as  in  their  purchase  originally  as 
in  keeping  and  maintaining  them  in  such  con- 
dition as  to  be  reasonablv  and  adequately  safe 
for  use  by  employes."  See  also  Northern  Pac, 
B,Co.  V.  Herbert,  116  U.  8.  643  [29:161];  Wash- 
ington &  Q.  B.  Go.  V.  McDade,  185  U.  8.  554, 
569  [84:  285,  240]. 

8.  The  third  assignment  of  error  is  that  the 
case  was  tried  on  the  theory  that  the  accident 
was  attributable  to  a  defective  brake,  contrary 
to  the  case  made  by  the  declaration.  We  do 
not  find  in  the  record  any  specific  exception 
88jupon  which  *thi8  assignment  is  based.  But 
if  there  were  one,  it  could  not  avail  the  defen- 
dant. It  was  alleged  in  the  declaration  that 
*'by  reason  of  the  negligence  and  default  of 
the  defendant.  Its  servants,  agents,  and  em- 
ployes," the  car  on  which  the  deceased  was 
working  "was  run  into  by  another  of  the  de- 
fendant's cars  whereby  the  plaintiffs  intestate, 
by  collision  of  the  said  cars,  was  so  crushed 
and  injured  that  death  immediately  followed." 
Whether  these  allegations  were  or  were  not 
sufficient  to  allow  proof  that  the  collision  was 
the  result  of  a  brake  so  defective  that  it  could 
not  control  the  cars  which  ran  back  against  the 
deceased  and  killed  him,  we  need  not  slop  to 
consider,  because  both  parties  asked  instruc- 
tions upon  the  theory  that  the  Jury  were 
to  inquire  as  to  the  defectiveness  of  the  brake. 
An  instruction  asked  by  the  defendant,  and 
which  is  given  above,  involved  the  inquiry  by 
the  jury  whether  the  defectiveness  of  the 
brake,  if  it  existed,  was  the  sole  cause  of 
Brown's  death.  Another  instruction  asked  by 
.  it  assumed  that  the  condition  of  the  brake  was 
a  matter  to  be  inquired  of  by  the  jury.  That 
instruction  was  as  follows:  "If  the  jury  shall 
find  from  the  evidence  that  the  injury  to 
Robert  A.  Srown  resulted  solely  in  conse- 
quence of  some  defect  in  the  brake  set  by 
Teihng  on  the  open  or  stock  car  next  to  engine 
and  tender,  and  that  the  said  stock  car  was  not 
the  propertv  of  the  defendant,  but  belonged  to 
another  railroad  company,  had  been  on  the 
same  evening  and  a  short  time  prior  to  the  ac- 
cident brought  to  the  defendant's  yard,  in 
Washington,  in  a  freight  train,  with  the  brake 
In  such  defective  condition,  then  the  fact  (if 
the  Jury  shall  so  find  the  fact)  that  such  in- 
juries did  so  result  cannot  be  considered  as  evi- 
dence to  support  the  charge  of  negligence 
against  the  defendant,  and  the  defendant  is  en- 
title to  the  verdict."  8othat  no  error  was 
committed  in  sabmitting  to  the  jury  the  ques- 
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tion  whether  the  brake  was  defective^  aad 
whether  that  defect,  if  found  to  be  the  caoae 
of  Brown's  death,  could  have  k>een  diacoreted 
by  the  exercise  of  due  care. 

4.  The  fourth  assignment  of  error  was  tbt 
refusal  of  the  court  "to  give  the  two  instro^ 
tions  asked  by  counsel  for  the  defendant  in  re> 
spect  to  the  degree  of  care  required  as  to 
foreign  *cars."  The  instructions  referred [89 
to  are  those  above  given. 

The  first  of  the  two  instructions  asked  bj 
the  defendant,  so  far  as  it  related  to  this  sub- 
ject, was  properly  refused  because  it  restricted 
all  liability  of  the  defendant  for  the  defective 
brake  to  the  time  when  the  car  on  which  it  was 
place  was  put  into  its  train;  in  other  words,  as 
the  court  below  well  said,if  the  brake  was  plain- 
ly shown  to  have  become  broken  while  on  the 
trip  from    Baltimore  to  Washington,    there 
would,  according  to  the  defendant's  instmo 
tions,  be  no  liabilily  whatever  upon  it  for  aa 
injury  arising  from  the  use  of  the  defectivt 
brake  after  the  car  reached  its  yard  in  the  lafc> 
ter  city.    That  view  cannot  be  approved. 
I     The  question  as  to  the  duty  of  a  railroad 
corporation  to  take  due  care  that  forei^  can 
batiled  by  them  shall  be  in  such  condiUoo  as 
to  be  safely  handled  by  its  own  employes, 
was  carefully  considered  by  the  court  below. 
Mr,  Justice  Uagner,  after  observing  that  tbt 
great  through  trains,  especially  of  freisrht  can» 
are  composed  of  cars  belonging  to  different 
roads,  the  proportion  of  such  cars  beloogiog 
to  the   particular  road  over  which  they  an 
passing  being  very  small,  said:    'They  coma 
from  all  portions  of  our  country,  and  oflea 
from  Canada  and  Mexico.    They  are  trans- 
ported along  each  successive  road  for  hire,  and 
only  for  that  consideration.    The  employes  of 
such  road  are  obliged  to  handle  every  car  m 
the  train  in  the  same  manner,  without  respect 
to  its  ownership,  and  are  exposed  to  the  same 
dangers  from  defects  of  construction  or  me- 
chanical appliances  that  may  attend  the  nua- 
agement  of  the  cars  belonging  to  the  road  that 
employs  them.    It  would  be  most  unreason- 
able and  cruel  to  declare,  that  while  the  faith- 
ful workmen  may  obtain  compensation  from  a 
company  for  defective  arrangement  of  its  owi 
cars  be  would  be  without  redress  against  tks 
same  company  if  the  damaged  car  Uiat  oooir 
stoned  the  injury  happened  to  belong  to  aa- 
other  company." 

The  same  question  arose  in  OottUeb  ▼.  Km 
York,  L,  E.  A  W.  P^Ox  100  N.  Y.  466,  whick 
was  an  action  by  a  brakeman  to  recover  for 
personal  injuries  received  by  him  *wbile  [90 
be  endeavored,  in  obedience  to  orders,  to  ooupis 
two  cars  that  had  broken  apart  in  the  nigfat 
time  while  under  way.  It  appeared  that  tbt 
cars  were  not  provided  with  proper  bompert, 
and  the  absence  of  such  bumpers  was  tbs 
cause  of  the  injuries  inflicted  upon  the  brake- 
man.  The  court  of  appeals  ot  New  Turk 
said:  "The  defect  was  an  obvious  one,  easiiy 
discoverable  by  the  most  ordinary  inspectioa, 
and  it  would  seem  to  be  the  grossest  oectt- 
gence  to  put  such  cars  into  any  train,  and  eips- 
cially  into  a  train  consisting  of  cars  of  diiTereat 
gauge.  But  those  two  cars  did  not  belonx  to 
the  defendant.  They  belonged  to  other  co» 
panics,  and  came  to  it  loaded,  and  it  wai 
drawing  them  over  its  road  to  their  ddtkat 
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tloo.  Thej  were  In  good  repair, and  the  defects 
were  in  their  original  construction,  they  being 
imt  as  they  were  originally  made.  The  defen- 
UDt  claims  that  it  was  bound  to  receive  and 
traosport  these  cars  over  its  road, and  was  under 
BO  responsibility  for  any  defects  in  their  struc- 
ture, and  that  the  plaintiff,  upon  entering  its 
employment,  assumed  all  risks  from  such  de- 
fects. After  a  review  of  some  of  the  cases, 
the  court  proceeded:  "It  will  thus  be  seen 
that  the  utterances  of  judees  as  to  responsi- 
litity  of  one  company  for  the  defective  cars  of 
another  company  drawn  over  its  road  are  not 
entirely  harmonious,  and  we  think  all  the  au- 
thorities bold  that  the  company  drawing  the 
can  of  another  company  over  the  road  owes, 
io  referen<%  to  such  cars,  some  duty  to  its  em- 
I^jees.  It  is  not  bound  to  take  such  cars  if 
they  are  known  to  be  defective  and  unsafe. 
Even  if  it  is  not  bound  to  make  test^  to  dis- 
cover secret  defects,  and  is  not  responsible  for 
nidi  defects,  it  is  bound  to  inspect  foreign 
cars  just  as  it  would  inspect  its  own  cars,  it 
owes  the  duty  of  inspection  as  master,  and 
is  at  least  responsible  for  the  consequences  of 
•neb  defects  as  would  be  disclosed  or  discov- 
ered by  ordinary  Inspection.  When  cars  come 
to  it  which  have  defects  visible  or  discoverable 
hj  (binary  inspection,  it  must  either  remedy 
rach  defect  or  refuse  to  take  such  cars — so 
much  at  least  is  due  from  it  to  its  employes. 
The  employes  can  no  more  be  said  to  assume 
the  risks  of  such  defects  in  foreign  cars  than 
m  cars  belonging  to  the  company.  The  rule 
91]*im posing  this  responsibility  is  not  an  oner- 
ous or  Inconvenient  or  impractical  one.  It  re- 
quires,beforea  train  starts,  and  while  it  is  upon 
its  passage,  the  same  inspection  and  care  as  to 
all  the  cars  in  the  train.'' 

In  a  later  caae—OoodricJi  v.  I^ew  York  Cent. 
4:H,B,B.Co.  116  N.  Y.  898,  401,  5  L.  R  A. 
750,  the  same  principle  was  announced,  the 
court  sayine:  "It  was  decided  in  UoWieb  v. 
New  York,  L.  E.  <ft  W.  B.  Co,  100  N.  Y.  462, 
that  a  railroad  company  is  bound  to  inspect  the 
cars  of  another  company  used  upon  its  road, 
just  as  it  would  inspect  its  own  cars  that  it 
owes  this  duty  as  master,  and  is  responsible  for 
the  consequences  of  such  defects  as  could  be 
disclosed  or  discovered  by  ordinary  inspection; 
that  when  cars  come  in  from  another  road 
which  have  defects,  visible  or  discemable  by 
ordinary  examination,  it  must  either  remedy 
tach  defects  or  refuse  to  take  them.  This  du^ 
of  examining  foreign  cars  must  obviously  tie 
performed  before  such  cars  are  placed  in  trains 
upon  the  defendant's  road  or  furnished  to  its 
employes  for  transportation.  When  so  fur- 
nished the  employes  whose  duty  it  is  to  manage 
the  trains  have  a  right  to  assume  that,  so  far 
as  ordinary  care  can  accomplish  it,  the  cars  are 
equipped  with  safe  and  suitable  appliances  for 
the  discharge  of  their  duty,  and  that  they  are 
iK>t  to  be  exposed  to  risk  or  danger  through  the 
n^Hgence  of  their  employer." 

The  defendant,  in  one  of  its  requests  for  in- 
itractions,  assumed  what  the  law  will  not 
■anctioo,  that  the  defendant  was  under  no  duty 
to  ascertain  the  condition  of  cars  belonging  to 
another  company  which  constitute  apart  of  its 
traio,  and  which  are  to  be  handled  by  its  em- 
P%e8. 

We  are  'of  opinion  that  sound  reason  and 
pQbhe  policy  concur  in  sustaining  the  principle 
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that  a  railroad  company  is  under  a  legal  duty 
not  to  expose  its  employes  to  dangers  arising 
from  such  defects  in  foreign  cars  as  may  be 
discovered  by  reasonable  inspection  before 
such  cars  are  admitted  into  its  train. 

6.  The  fifth  assignment  relates  to  so  much 
of  the  charge  of  the  court  as  is  set  forth  in  the 
thirteenth  and  fifteenth  bills  of  exceptions.  It 
is  sufficient  to  say  that  the  exception,  in  each 
instance,  was  in  gross  to  a  series  of  propositions, 
some  of  ♦which,  at  least,  were  clearly  [92 
right.  Neither  exception  can  be  regarded. 
Beaver  v.  TayUyr,  68  U.  8.  1  Wall.  637 
[17:  6011;  Moulor  v.  American  L,  Ins.  Co.  Ill 
U.  8. 835,  837  \^\  447,  448];  Connecticut  Mut. 
L.  Ins.  Co.  V.  union  Trust  Co.  of  Neio  Tork^ 
112  U.  8.  260.  261  [28:  708,  712];  Burton  v. 
West  Jersey  Ferry  Co.  114  U.  8.  474,  476 
[29:  215,  216]. 

6.  The  sixth  assignment  of  error  relates  to 
the  following  part  of  the  charge  to  the  jury: 
"Now,  manifestly,  you  cannot  estimate  m 
dollars  and  cents  exactly  what  the  damages  are 
in  a  case  of  this  kind,  if  there  be  any  at  alL 
That  is  not  possible.  But  you  may  and  you 
should  take  into  consideration  the  age  of  the 
man,  his  health  and  strength,  his  capacity  to 
earn  money  as  you  discover  it  from  the  evi- 
dence, his  family — who  they  are  and  what  they 
consist  of — and  then,  gentlemen,  from  all  the 
facts  and  all  the  circumstances,  make  up  your 
mind  how  much  this  family,  if  anything, 
probably  lose  by  his  death,  and  that  would  be 
how  much  had  this  family  a  reasonable  expec- 
tation of  receiving;  how  much  had  they  a  rea* 
sonable  expectation  of  receiving  while  he  lived, 
if  he  had  not  been  killed." 

It  is  suggested  by  counsel  that  this  charge 
was  in  conflict  with  the  decision  of  this  court 
in  Pennsylvania  Co.  v.  Boy,  102  U.  8.  451 
[26: 141],  which  was  an  action  to  recover  dam- 
ages for  personal  injuries  caused  by  the  ne^rli- 
(irence  of  the  defendant.  It  was  there  said: 
••There  was,  however,  an  error  committed 
upon  the  trial,  to  which  exception  was  duly 
taken,  but  which  does  not  seem  to  have  been 
remedied  by  any  portion  of  the  charge  appear- 
ing in  the  bill  of  exceptions.  The  pi aintiff  was 
permitted,  against  the  objection  ox  the  defend- 
ant, to  give  the  number  and  ages  of  his  children 
— a  son  ten  years  of  age,  and  three  daughters 
of  the  ages,  respectively,  of  fourteen,  seven- 
teen, and  twenty*  one.  This  evidence  does  not 
appear  to  have  been  withdrawn  from  the  con* 
sideration  of  the  Jury.  It  certainly  had  no  le- 
gitimate bearing  upon  any  issue  in  the  case. 
The  manifest  object  of  its  introduction  was  to 
inform  the  jury  that  the  plaintiff  had  infant 
children  dependant  upon  him  for  support,  and» 
consequently,  that  his  injuries  involved  the 
comfort  of  his  family.  This  ])roof ,  in  connec- 
tion with  the  impairment  of  his  ability  to  earn 
money,  was  well  calculated  to  ^arouse  ther93 
sympathies  of  the  jury,  and  to  enhance  the  dam- 
ages beyond  the  amount  which  the  law  per^ 
mitted,  that  is,  beyond  what  was,  under  all  the 
circumstances,  fair  and  just  compensation  to 
the  person  suing  for  the  injuries  received  by 
him.  How  far  the  assessment  of  damages  was 
controlled  by  this  evidence  as  to  the  plaintiff's 
family  it  is  impossible  to  determine  with  abso- 
lute certainty,  but  the  reasonable  presumption 
is  that  it  had  some  influence  upon  the  verdict." 

The  question  of  damages  in  the  present  case 
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must  be  determiDed  by  tbe  special  statute 
Qoder  wbicb  tbe  plaintiff  sued  and  not  by  tbe 
feDcral,  recognized  principles  in  tbe  law  of 
torts.  In  Roy's  case  tbe  plaintiff  bimself  was 
tbe  party  injured.  He  sued  for  compensation 
in  oamages  for  tbe  personal  injuries  be  re- 
ceived. Here,  deatb  ensued  from  tbe  wrongful 
act  of  tbe  defendnnt.  So  tbe  jury  found.  And 
tbe  plaintiff  is  tbe  personal  repTesentative  of 
tbe  party  injured.  Tbe  statute  ^ving  tbe 
remedy  expressly  excludes  tbe  creditors  of  tbe 
deceased  from  any  interest  in  tbe  recovery,  and 
declares  not  only  tbat  tbe  judgment  sball  enure 
exclusively  to  tbe  benefit  of  bis  family,  but  tbat 
tbe  damaj^s,  not  exceeding  ten  tbousand  dol- 
lars.  sball  be  assessed  *'witb  reference  to  tbe 
injury"  done  "to  tbe  widow  and  next  of  kin 
of  sucb  deceased  person.*'  Under  such  a  stat- 
ute, it  is  entirely  proper  tbat  tbe  jurv  sbould 
take  into  consideration  tbe  age  of  tbe  deceased, 
bis  bealtb,  strength,  capacity  to  earn  money, 
and  family.  Tbe  injury  done  to  a  family  con- 
sisting of  a  widow  and  helpless  young  children, 
who  depended  for  support  entirely  upon  tbe 
labor  of  a  husband  and  father  whose  deatb  was 
caused  by  tbe  wrongful  act  of  others,  is  much 

freater  thin  would  be  done  to  anv  "next  of 
in"  able  to  maintain  themselves  and  who  have 
never  depended,  and  bad  no  right  to  depend, 
upon  tbe  labor  or  exertions  of  tbe  deceased  for 
their  maintenance. 

7.  Tbe  seventh  assignment  of  error  is  tbat 
tbe  judsrment  of  tbe  general  term,  afUrming 
tbe  judgment  of  tbe  special  term,  was  errone- 
ous In  declaring  tbat  tbe  plaintiff  recover  "as 
In  bis  declaration  claimed. "  Tbe  jud fment  in 
tbe  special  term  was  for  eight  tbousanardollars. 
Although  tbe  amount  claimed  in  tbe  declaration 
was  $10,000.  the  affirmance  of  the  ludirment 
94]  *of  the  special  term  is  necessarily  limited 
to  the  amount  of  tbe  judgment  so  affirmed;  and 
tbe  words  "as  in  his  declaration  claimed," 
carelessly  put  into  the  final  order  of  the  general 
term,  cannot  have  the  effect  to  increase  the  sum 
actually  recovered  in  tbe  special  term.  If  tbe 
attention  of  tbe  general  term  had  been  called 
to  tbe  form  of  tbe  judgment  it  would  have  be^n 
put  in  proper  sba()e.  Such  an  inaccuracy  in 
form  Is  not  sufficient  ground  for  reversal .  The 
Judgment  to  be  enforced  is  tbe  one  rendered  in 
tbe  special  term. 

We  perceive  no  error  in  the  record  to  the  pr<f 
tidiccqf  t/ie  defendant,  and  the  judgment  i$  qf- 
firmed. 


THB   PULLMAN   PALACE   CAR    COM 
PANT,  Plff.  in  Etr„ 

THB   METROPOLITAN  STREET  RAIL- 
WAY COMPANY. 

(Bee  8.  C  Beporter*8  ed.  9i-ll2.) 

Beeeinded  contract — damagee  for  breach  of  con- 
tract— when  title  passes — erroneous  judgment. 

»L  A  sale  of  caxB  manufactured  for  and  put  to  use 
by  thepurobttser,  oannot  be  rescinded  by  tbe  pur- 
chaser by  reason  of  tbe  insufficiency  of  the 
brakes,  discovered  by  use. wbere sufficient  brakes 

NoTC— ^s  to  staUd  sum  in  oontraet;  whether  pen- 
aUy  Of  liquidated  damoQes.  tee  note  to  Taylor  v. 
gandford,  6: 881 
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ean  be  supMled  at  a  smaU  expense  sod  the 
seller  bas  affreed  to  supply  tbem. 
f.  In  an  action  for  tbe  purcbaae  price  of  cars  man- 
ufacturod  for  and  sold  to  tbe  defendant  tb« 
damagee  wbicb  may  be  recouped  by  dafeodaas 
(or  defects  in  tbe  cars  wbicb  are  inaafflcieot  to 
rescind  tbe  sale,  are  tbe  reasonable  costs  of 
plyioff  such  defects  and  not  tbe  enUre 
price. 

&  Tbe  title  to  cars  purchased  and  aiimd  to  be 
inspected  and  accepted  at  tbe  manufacturer^ 
works  and  deliyered  free  on  board  the  can.  paaea 
to  the  purchaser  on  such  inspectSoo  and  accep- 
tance as  to  those  thus  accepted^  and  as  to  tbe  re- 
mainder finished  in  tbe  same  way,  when  delirered 
free  on  board  tbe  can  to  be  forwarded  to  tbe 
purchaser. 

4.  Where  tbe  17.8.  circuit  court  oo  tb4  trial  of  an  •■► 
tioo  at  law  before  it  on  tbe  wairer  of  a  jury  makes 
a  special  flndioir  of  facta,  on  tbe  Inues.  and  girm 
an  erroneous  judjrment  thereon,  this  cooft,  oa 
reyersinir  the  Judgment  can  only  direct  sock 
Judgment  as  is  authorised  by  tbe  facts  spedally 
found  by  the  circuit  court. 

[No.  146.] 
Argued  Jan.  11,  14,  1895. 

Mh,  1895, 


Decided  Marek 


IN  error  to  tbe  Circuit  Court  of  tbe  (Jolted 
States  for  the  Western  District  of  Missouri, 
to  review  a  judgment  in  favor  of  the  defendant 
in  an  action  brought  by  the  Pullman  Ptlaoe 
Car  Company,  plaintiff,  to  recover  from  Xk9 
Metropolitan  Street  Railway  Company  tbe  sum 
of  $54,219.70.  with  interest,  alleged  to  be  doe  to 
plaintiff  under  a  certain  contract  for  tbe  co»- 
struction  of  cars  for  the  defendant:  tbe  Judg- 
ment further  provided  tbat  tbe  defendant  re- 
cover from  the  plaintiff  tbe  amount  paid  tav 
defendant  for  freight  on  tbe  cara.  Btntnei, 
with  direction  to  enter  judgment  in  favor  ^ 
ptaintiffcT  tktrSOO,  with  certain  inUrtsL 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs,  Gardiner  Lathrope*  WiUiom 
Burry  and  John  8,  Bunndts,  for  plaintUt  in 
error: 

Tbe  contract  governs  tbe  rights  of  tbe  parties; 
it  is  complete  within  itself;  it  is  clear,  explicft 
and  unambiguous;  it  is  not  void  as  agtinit 
public  policy;  it  is  not  tainted  by  fraud;  it 
cannot  be  varied  or  added  to  by  parol;  ao 
provision  can  be  interpolated  therein  aside  f  rosi 
what  is  expressly  stipulated. 

i/mfo  V.  Jones,  69  U.  S.  2  Wall  1  (17:  TO); 
DeWiU  V.  nerry,  184  U.  8.  806  (88:^);  Stiki. 
Brewefs  RtfrigeraUng  Maeh,  Co.  141  U.  8. 610 
(85:  887);  Sanders  t.  MacCUan,  L.  R  11  Q.  a 
Div.  886;  Whitmore  v.  South  Boston  Iron  Co, 
2  Allen,  52,  10  Am.  Eng.  Enc.  Law,  p.  110, 
note  L 

By  tbe  contract  tbe  cars  were  to  be  inspected 
and  accepted  by  tbe  defendant  at  tbe  plaiotifTs 
works.  This  condition  tbe  ptainiiff  bad  a 
right  to  impose.  By  its  acceptance  tbe  defend- 
ant agreed  to  pass  upon  the  cara  as  to  whether 
they  coinpliea  with  tbe  contract  or  not,  what 
they  were  completed  and  ready  for  deliveiT. 

Carson  v.  BaiUie,  19  Pa.  875,  57  Am.  Dee. 
659;  Matthews  v.  ^aWae^/i,  8  Pittsb.  86;  Lcrdt. 
Grow,  89  Pa.  88,  80  Am.  Dec.  504;  yoftinger 
V.  Ring,  71  Mo.  149, 86  Am.  Rep.  456;  Btaek 
River  Lumber  Co,  v.  Warner,  98  Mo.  874:  Jfa- 
Cormick  v.  Sarson,  45  N.  Y.  267.  6  Am.  Re|>. 
80;  Ifew  York  State  Monitor  MiU  TVa  Co,  r. 
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Rminaion,  41  Hdd,  218;  Barnard  T.  Kdiogg, 
77  U.  a  10  Wall.  888  (19: 987). 

Under  the  express  contract  between  the 
ptrties  in  this  case,  providing  for  inspection 
tod  acceptance  at  plaintiffs  works,  the  implied 
warranty  of  fitness  to  be  determined  by  a  test 
00  defendant's  line  is  excluded,  not  withstand- 
iu  that  plaintiff  is  tbe  manufacturer. 

Smith,  Personal  Property,  188:  Benjamin, 
Saks,  §  tiGl:  1  Parsons,  Contracts  (7lh  ea.)  pp. 
m,  584;  Blddle,  Chat  War.  §  167;  Story, 
Sales,  §  871;  BameU  y.  Stanton,  2  Ala.  196; 
Tiedeman.  Sales,  §  187;  Hare,  Contracts,  469; 
Btii€U  Y.  Otbome^  1  Starkie,  884;  Jones  y.  Just, 
L  R.  8  Q.  B.  197;  GetiyY.  Bountree,  2  Cband. 
(Wis.)  28,  54  Am.  Dec.  188;  Hood  v.  Bloveh 
Bm.  29  W.  Ya.  244;  Eagan  ▼.  CkiU.  84  Pa. 
296,  75  Am.  Dec.  658;  Oram  y,  Oas  Engine  dk 
P.  Co.  75  Hun,  316;  Dushane  ▼.  Benedict,  120 
U.  8.  680  (80:  810);  De  Witt  v.  Berrtf,  184  U.  8. 
806  (88:  ^96);  Van  Winkle  v.  Orotoell,  146  U.  S. 
42  (86:  880);  Sheffeld  df  ff.  Coal,  L  db  R,  Co.  v. 
Gordon,  159  U.  S.  285  i88: 164);  Parkineon  v. 
Let,  2  East,  814;  Sfiepherd  y.  Pybus,  8  Man.  & 
G.868. 

Where  articles  are  ordered  of  a  manufac- 
turer, and  a  provision  inserted  in  the  contract 
tliat  when  the  articles  are  made  they  shall  be 
iospected  and  accepted  by  the  buyer,  the  same 
mle  obtains  upon  such  inspection  as  in  cases 
where  specific  articles  are  offered  for  sale. 
That  rule  Sa  cateat  emptor. 

In  the  case  at  bar,  the  cars  having  been 
manufactured  and  appropriated  to  the  con- 
tract by  the  plaintiff,  and  defendant  having 
aneoted  to  such  appropriation  by  accepting 
the  same  after  inspection,  they  became  its 
l^perty  upon  shipment  pursuant  to  its  order, 
and  plaintiff  is  not  responsible  for  any  defects 
that  may  thereafter  have  developed. 

Corny n,  Contracts,  148;  Miller,  Conditional 
Sales,  §  49;  Deming  v.  Foster,  42  N.  H.  165; 
Mason  v.  ChappeU,  15  Gratt.  572;  Ooddard  v. 
Binn^,  115  Mass.  450,  15  Am.  Rep.  112;  At- 
kinson V.  Bea.  8  Bam.  &  C.  277;  Clarke  v. 
Spenee,  4  Ad.  &  El.  448;  Wilkins  v.  Bromhead, 
6  Man.  &  Q,  968;  Toung  v.  Matthews,  L.  R 
2  C.  P.  127. 

Tbe  nature  of  the  defect  or  inability  in  the 
brakes  was  one  which  could  have  been  dis- 
co?ered  by  inspection  and  test,  if  proper  care 
had  been  exercised. 

1  Chitty.  Contracte  (Uth  Am.  ed.)  1074; 
Bgsn  V.  Boyle,  6  Gill.  &  J.  110,  25  Am.  Dec. 
2W;  Neajftey,  Hart,  4Lans.  4;  Hart  v.  Wright, 
17  Wend.  267. 

Not  only  were  the  inspection  and  acceptance 
of  tbe  cars  by  the  defendant  at  the  plaintiff's 
works  complete;  but  their  delivery  by  plaintiff 
free  on  board  the  cars  effected  a  perfect  trans- 
fer of  the  title  to  the  defendant 

Hare  v.  Broume,  4  Hurlst.  &  N.  822;  Stock  ▼. 
laglis,  L.  R  12  Q.  B.  Div.  564;  The  Mary  and 
Susan,  14  U.  8.  1  Wheat.  25  (4:  27);  HaUiday 
▼.  Hamilton,  78  U.  8.  11  Wall.  580  (20:  214). 

Tbe  defense  of  implied  warranty  of  the 
plaintiff  as  the  manufacturer  of  the  cable  cara 
that  they  were  reasonablv  fit  for  the  purposes 
for  which  they  were  made,  did  not  Justify  the 
<lefeodant  in  rejecting  the  cars,  but  would  only 
bave  entitled  it  to  recoup  its  damages  in  de- 
fense of  thia  suit. 

Thornton  y.  Wynn,  25  U.  8.  12  Wlieat  188 
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(6:  595);  Lyon  v.  Bertram,  61  CT.  8.  20  How. 
149(15:  847):  Pope  v.  Allis,  115  U.  S.  868  (29: 
898);  Sedgwick,  Damages  (8th  ed.)  §  762; 
Marsh  V.  McPherson,  105  U.  8.  709  (26:  1189); 
StiUweU  dh  B.  Mfg,  Co,  v.  Phdm,  180  U.  S. 
520  (82: 1085);  Kase  T.  John,  10  Watts,  107.  86 
Am.  Dec.  148;  Parsons  t.  Sexton,  4  C.  B.  899. 

The  interpretation  which  the  parties  them- 
selves put  upon  the  contract  shows  that  they 
both  considered  that  the  title  to  the  cars  had 
passed,  and  that  the  plaintiff  had  a  right  to  the 
contract  price. 

Fisher  V.  Samuda,  1  Campbi  190;  Maberly 
T.  Sheppard,  10  Bins.  99;  Chapman  v.  Morton, 
11  Mees.  &  W.  589;  LawreneeY.  Dale,  8  Johns. 
Ch.  28;  Beck  y.  Sheldon,  48  N.  Y.  865;  Grymes 
Y.  Sanders,  98  U.  8.  55  (28:  798). 

The  acts  of  defendant  are  conclusive  of  its 
election  to  treat  the  cars  as  its  own  property, 
and  constitute  an  absolute  bar  to  a  rescission. 

Beed  v.  Blandford,  2  Tounge  &  J.  278; 
Beavmont  v.  Brenoeri,  5  C.  B.  801:  Street  v. 
Blay,  2  Barn.  &  Ad.  456;  Clarke  v.  Dickson,  96 
C.  B.  148;  Hunt  v.  BiUc,  5  East,  449;  Perley  v. 
Batch,  28  Pick.  288.  84  Am.  Dec.  56;  Barnett 
V.  Stanton,  2  Al9i,  188;  Magee  v.  BillingsUy,  8 
Ala.  679;  BoothbyY.  Scales,  27  Wis.  626;  Hood- 
l*y  V.  House,  82  Vt.  179,  76  Am.  Dec.  167; 
Shaker  v.  Sleade,  7  Blackf.  178;  Broton  v. 
fotter,  108  N.  Y.  887. 

Messrs,  Wallace  Pratt  and  Frank  Ha- 
germajkf  for  defendant  in  error: 

For  all  the  purposes  of  review  in  this  court 
the  facts  as  found  and  stated  by  the  court  below 
are  conclusive. 

U.  8.  Rev.  Stat.  §  649;  Dickinson  v.  Planters 
Bank  of  Tennessee,  88  U.  8.  16  Wall.  257 
(21 :  279);  Town  of  Ohio  v.  Marcy,  85  U.  8.  18 
Wall.  552(21:  818);  SauUtY.  Shepherd,  71  U.  8. 
4  Wall.  502(18:  442);  Phoenix  Ins,  Co.  v.  Cope- 
lin,  76  U.  S.  9  WaU.  461  (19:  789);  Mercantile 
Mut.  Ins,  Co.  Y.  Folsom,  85  U.  8.  18  Wall.  287 
(21:  827);  Springfield.  F.  db  M,  Ins,  Co,  v.  Sea, 
88  U.  8.  21  Wall.  158  (22:  511);  United  States 
V.  Dawson,  101  U.  8.  569(25:  791);  Tyng  y, 
QrinneU,  92  U.  8.  467  (28:  783);  Martinton  v. 
Fairbanks,  112  U.  8.  674(28:  864);  Fori  Worth 
City  Co,  V.  Smith  Bridge  Co.  151  U.  8.  294 
(88:  167). 

No  rulings  having  been  made  by  the  court 
below  and  excepted  to  upon  objections  to  the 
admission  or  exclusion  of  evidence,  the  only 
question  for  review  by  this  court  is  as  to  the 
sufficiency  of  the  facts  found  to  support  the 
judgment. 

U.  8.  Rev.  SUt.  8  700;  Boogher  y.  New  York 
L,  Ins,  Co,  108  U.  8.  90.  97  (26:  810,  812). 

There  was  an  implied  warranty  on  the  part 
of  the  plaintiff  that  the  cars,  when  manufac- 
tured and  applied  to  the  use  contemplated  by 
defendant  and  understood  by  plaintiff  at  the 
time  of  making  the  contract,  should  be  reason- 
ably fit  for  that  use. 

Kellogg  Bridge  Co,  v.  Hamilton,  llOU.  8.  108 
(28:  86);  Florida  B.  Co.  v.  Smith,  88  U.  S.  21 
Wall.  255  (22: 518);  Beyndds  v.  Palmer,  21  Fed. 
Rep.  488;  Craver  v.  Hamburg,  26  Eau.  94; 
Newmark,  Sales,  §§  851,  852;  5  Wait,  Act.  <& 
Def.  §§  562-565;  Sogers  v.  Mies,  11  Ohio  St. 
48,  78  Am.  Dec.  290;  1  Parsons.  Contracts  (5th 
ed.)  586;  2 Benjamin,  Sales  (Corbin's ed.)  ^  966, 
p.  848;  Best  v.  Flint,  58  Vt.  548,  56  Am. 
Kep.  570;  Downing  y.  Dearborn,  Tt  Me.  457; 
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Briggy.  Hilton,  WN.  Y.  617-529,  52  Am.  Kep. 
68;  ffauli  v.  Baldwin,  67  CaL  610;  Correio  y. 
Lynch,  65  Cal.  273. 

The  provision  in  the  contract  for  an  inspec- 
tion and  acceptance  of  the  cars  at  works  of  the 
plaintiff  does  not  apply  to  defects  discoverable 
only  by  actual  use. 

It  is  the  only  Just  and  reasonable  construc- 
tion that  can  be  given  to  the  contract. 

Noonan  ▼.  Bradley,  76  U.  8.  9  Wall.  894, 405 
(19:  767,  761);  2  Wharton,  Contracts,  §§  654, 
672;  Story,  Sales  (4th  ed.)  §  854. 

It  is  the  construction  placed  upon  the  con- 
tract by  the  parties  themselves. 

Chicago  v.  Sheldon,  76  U.  S.  9  Wall.  60,  54 
(19:  694,  596);  Foster  ▼.  Qoldsehmidt,  21  Fed. 
Rep.  70;  Wald's  Pollock,  Contracts,  403. 

The  fact  that  the  contract  provided  for  an 
Inspection  at  the  works  does  not  exclude  the 
Implied  warranty  of  the  manufacturer  if  the 
defect  was  only  discoverable  by  use  on  the 
Twelfth  Street  line. 

BeiUfutt  V.  Bickeon,  lu  R  7  C.  P.  438;  Bird 
▼.  Smith,  12  Q.  B.  786;  ReUogg  Bridge  Co,  v. 
Hamilton,  110  U.  S.  108  (28:  86);  Boothhy  v. 
Scales,  27  Wis.  626;  Hudson  v.  Boos,  72  Mich. 
868;  Gould  ▼.  Stein,  6  L.  R.  A.  218, 149  Mass. 
570. 

For  a  breach  of  the  implied  warranty  the 
defendant,  within  a  reasonable  time,  could 
elect  to  rescind  the  contract. 

Weybrich  v.  Harris,  81  Kan.  92;  Branson  t. 
Turner,  71  Mo.  489;  Johnson  v.  Whitman 
Agri.  Co,  20  Mo.  App.  100;  Bogers  v.  Hanson, 
85  Iowa,  288;  Morse  r.  Braekett,  98  Mass.  209; 
Hyatt  V.  Boyle,  5  Gill.  &  J.  121,  25  Am.  Dec. 
276;  Marston  ▼.  Knight,  29  Me.  841;  DiU  v. 
aFerrell,  45  Ind.  968;  Butter  v.  NorthumJber 
land,  50  N.  H.  88;  Toughiogheny  Iron  d  Coal 
Co.  V.  Smith,  66  Pa.  840;  Jagers  v.  Griffin,  48 
Miss.  184;  Ralph  v.  Chicago  d  If,  B,  Co.  82 
Wis.  177,  14  Am.  Rep.  725;  Curtis  d  Co,  Mfg. 
Co,  ▼.  Williams,  48  Ark.  825;  Polhemus  ▼. 
Heiman,  45  Cal.  578;  Mandel  v.  Buttles,  21 
Minn.  891;  Pfickett  v.  McFadden,  8  D).  App. 
197;  Matthews  v.  Fuller,  8  111.  App.  629;  Kent 
T.  Bomstein,  12  Allen,  842;  Cutler  v.  Gilbreth, 
58  Me.  176;  Jack  y.  Des  Moines  db  Ft.  D.  R. 
Co,  58  Iowa,  899;  National  Rank  d  L,  Co,  v. 
Dunn,  106  Ind.  110;  Warder  v.  Fisher,  48 
Wis.  888;  Serauton  v.  Tilley,  16  Tex.  183. 

The  non  compliance  with  a  condition  of  a 
contract  will  always  authorize  a  recission. 

Wolcott  V.  Mount,  86  N.  J.  L.  265. 18  Am. 
Rep.  488;  Bagfeu  ▼.  Cleveland  Boiling  Mill  Co. 
21  Fed.  Rep.  159;  Norrington  ▼.  Wright,  115  U. 
8.  188  (29:  866),  Filley  v.  B)pe,  115  U.  8.  218 
(29:  872). 

Where  an  article  is  ordered  from  a  manu- 
facturer upon  an  executory  contract,  there  is 
the  implied  warranty  before  mentioned,  and 
this  is  a  condition  of  the  contract  which  will 
warrant  a  recission  for  a  breach. 

Howard  v.  Hoey,  28  Wend.  850, 35  Am.  Dec. 
672;  Voarhees  v.  Earl,  2  ffill,  288.  88  Am. 
Dec.  588;  Muller  v.  Eno,  14  N.  Y.  597;  Street 
T.  Blay,  2  Barn.  &  Ad.  456;  Cooke  v.  Biddlieu, 
I'Car.  &  K.  561;  Sanders  ▼.  Jameson,  2  Car. 
&  K.  557;  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 
438;  Parks  v.  Morris  Axe  d  Tool  Co.  64  N.  Y. 
586;  Brigg  v.  Hilton,  99  N.  Y.  517.  529,  62 
Am.  Rep.  68;  Norton  v.  Breyfuss,  106  N.  Y. 
90. 
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The  distinction  as  to  an  implied  warranty 
by  a  manufacturer  upon  an  executory  ooo- 
tract  is  too  refined  to  be  clearly  drawn. 

Bagley  v.  Cleveland  Rolling  MiU  Co.  21  Fed. 
Rep.  159;  Pope  ▼.  AUi$,  116  U.  a  86S  (29: 
893). 

The  receipt  of  the  cars  does  not  prevent  tte 
return  whether  considered  as  a  resdsiioo  on 
account  of  the  breach  of  the  warranty  or  a  re- 
jection on  account  of  a  breach  of  condition. 

Norrington  v.  Wright,  116  U.  a  188  (29: 
866);  Craver  y.  Hamburg,  26  Kan.  94;  Bram- 
son  T.  Turner,  77  Mo.  489;  BoughUm  v. 
Standish,  48  Yt.  694;  Simpson  v.  Eruwtditk, 
28  Minn.  852;  Boane  ▼.  Dunham,  79  lU.  131; 
Hoult  V.  Baldwin,  67  Cal.  610;  Curtis  d  Co, 
Mfg,  Co.  V.  William»,  48  Ark.  825;  Dawu  v. 
Peebles,  6  Fed.  Rep.  856;  Bryant  v.  Isbar^  IS 
Gray,  607-611. 74  Am.  Dec  655. 

Especially  is  the  right  to  rescind  or  reject 
not  lost  when  the  failure  so  to  do  comes  from 
the  assurances  of  the  vendor. 

Courtney  ▼.  BosweU^  65  Mo.  196;  Day  v. 
Pool,  52  N.  Y.  416,  11  Am.  Rep.  719;  Mat- 
thews  V.  Fuller  8  HI.  App.  629. 

A  mere  offer  to  return  is  a  sufficient  rescis- 
sion. 

Howardr.  Bo^y, 28  Wend.  860, 85  Am.  Dec 
672;  OHmiidby  v.  WeUs,  L.  R  10  a  P.  891; 
Matthews  V.  Fuller,  supra;  8  Kent,  Com.  489; 
2  Scbouler.  Personal  F^pertj,  610;  PiaddeM  v. 
Marsh,  34  Iowa,  622. 

And  the  vendor  will  be  pat  in  statu  foo  if 
the  chattel  is  returned  injured,  if  not  iojored 
by  the  buyer's  negligence. 

Head  v.  TattersaU,  41  K  J.  N.  a  Exch.  i 
L.  R.  7  Exch.  7. 

Mr.  Justice  Harlan  delivered  the  opiaioi 
of  the  court:  » 

This  action  was  brought  by  the  Pollmaa  Off 
Company  to  recover  from  the  MetropoHtaa 
Street  Railway  Company  the  sum  of  $5i- 
219.70  with  interest  from  March  14th,  188B. 
alleged  to  be  due  to  it  under  a  certain  cootrad 
for  the  construction  of  cars  t<x  the  defeodsat 
company. 

The  principal  defense  was  that  the  defend^ 
ant  rightfully  rescinded  the  contract  and  tea- 
dered  the  cars  back  to  the  plaintiff,  whe 
refused  to  receive  them,  and  that  after  sack 
rescission  and  refusal  the  defendant  oompasy 
stored  the  cars  in  a  proper  place,  subject  to 
the  order  of  the  plaintiff!.  The  defendsst 
also,  by  way  of  counterclaim,  sought  daa* 
ages  against  the  plaintiff  for  failure  to  perf om 
the  contract 

The  action  arises  out  of  oertalB  fads  set 
forth  in  a  special  flndinff  by  the  coort  below. 
Those  facts  are  substantially  as  follows: 

•Prior  to  May  15th.  1887,  the  Metropdi496 
tan  Street  Railway  Company,  a  corporatloQ  of 
Missouri,  was  engaged  in  the  coostmctloa  of 
a  double  track  railway  on  certain  streets  is 
Kansas  City,  The  maximum  grade  of  ito  liat 
was  thirteen  and  fourteen  feet  ascent  in  a  ^ 
tance  of  one  hundred  feet  There  wen  s 
number  of  grades  on  the  line  runaiag  sp 
to  ten  per  cent,  and  also  nomeroos  iksrp 
curves. 

On  the  16th  of  May.  1887,  the  defendsst^ 
roadbed  having  been  constructod  and  tki 
tracks  laid,  its  chief  engineers  wioca  to  Cbarlei 
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PnnoMD,  the  general  agent  of  the  Pullmaa 
Pkhoe  Car  Company,  at  Pullman,  Illinois: 
"We  write  to  say  that  we  are  now  ready  to 
Uke  cars  for  our  Wyandotte  and  Twelfth 
itnet  Unes,  and  should  be  glad  to  ha^e  you 
eall  00  OS  at  your  convenience."  Upon  re* 
edving  this  letter  Pullman,  who  had  a  general 
knowledge  of  the  grades  and  curves  of  the  de- 
fendant's line,  went  to  Kansas  City  to  discuss 
the  proposed  contract.  From  Kansas  City  he 
went  to  Chicago,  and  from  the  latter  place, 
under  date  of  June  21st,  1887,  sent  to  the 
preridenf  of  the  defendant  company  a  letter 
written  by  the  general  manager  of  the  plaintiff, 
onder  date  of  June  21st,  1887,  as  follows:  "  I 
beg  to  enclose  herewith  contract  with  speciflca- 
tioni  attached,  executed  by  me  in  duplicate, 
for  the  building  of  twenty-five  combination 
doted  and  open  street  cars  for  your  company. 
EMlj  sign  and  return  to  me  one  copy  of  con- 
tract for  our  files.  You  will  notice  in  the 
fpedficationa  that  the  space  for  the  lettering 
bis  been  left  blank,  and  I  would  be  glad  u 
jon  would  indicate  on  the  specifications  re- 
toroed  the  lettering  you  desire  applied  to  the 
cars." 

The  contract  referred  to  in  that  letter  was  in 
these  words:  "Pullman's  Palace  Car  Company 
wfll  build  for  the  Metropolitan  Street  Railway 
Oompany  twenty-five  combination  closed  and 
open  cMe  cars,  as  per  general  specifications 
hereto  attached  and  made  a  part  of  this  agree- 
Bent,  and  deliver  the  same  f.  o.  b.  [free  on 
board]  Pullman  Junction,  Kensington,  III., 
on  or  before  October  10th,  1887,  delays  by 
iires,  strikes,  and  unavoidable  hindrances  ex- 
cepted, for  the  sum  of  two  thousand  dollars 
each.  Terms,  cash  on  deliveries.  Cars  to  be 
in«Dected  and  accepted  at  our  works.  Your 
97]written  acceptance  hereof  *will  constitute 
a  contract  mutually  binding  upon  both  com- 
panies."  To  this  contract  were  appended  the 
abo?e  general  specifications.  These  specifica- 
tiuDs  called  for  cars  in  length,  84^0^^  "over 
all/'  in  width  6^  6^'  or  more  over  sides.  They 
contained  nothing  relating  to  brakes  except 
the  following:  "Brakes  to  be  operated  by 
gripmen,  with  lever,  both  trucks.** 

On  the  27ih  of  June,  1887,  defendant's  chief 
oigineer  wrote  to  the  plaintiff  as  follows: 
Tour  letter  of  the  21st,  enclosing  contracts 
and  specifications  in  duplicate  for  the  twenty- 
five  combination  cars  fur  our  Twelfth  street 
hoe.  addressed  to  our  president,  Morse,  has 
been  referred  to  us  for  attention  in  his  ab- 
sence, and  we  enclose  you  with  this  one  copy 
dnlj  executed  by  us  on  behalf  of  the  com 
pany.  Will  you  kindly  advise  about  when 
we  may  expect  to  get  the  general  plans  which 
Mr.  Pullman,  when  here,  promised  to  let  us 
have.** 

Between  the  first  and  sixteenth  of  Julv, 
1887,  the  plaintiff's  engineer,  .Twyman,  vis- 
ited Kansas  City,  stating  that  the  general  pur- 
pose of  his  Tisit  was  to  determine  upon  the 
general,  features  of  the  cars,  the  shortest 
curve  and  other  physical  conditions  of  the 
road,  the  radios  of  the  shortest  curve  a  car 
would  have  to  go  around,  and  to  arrange 
with  reference  to  the  outside  width  and  the 
extra  length  over  all,  the  relative  position  of 
the  trucks,  the  height  of  the  wheels,  the 
steps  and  the  seats,  and  the  distance  between 
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the  seats,  etc.  He  was  at  the  office  €f  the  de- 
fendant for  some  time,  had  access  to  the 
^ans  and  profiles  of  the  road,  and  while  in 
Kansas  City  certain  specificationt  were  ap* 
proved  by  defendant's  engineers  and  were 
submitted  to  him.  These  specifications  in- 
creased the  length  of  cars  to  88  feet  "  over 
all,"  and  prescribed  their  widtii,  width  of 
floor  frame,  height  from  top  of  track  to  top 
of  floor,  distance  between  center  of  trucks, 
wheel  base  of  truck,  distance  from  front  of 
car  to  center  of  forward  truck,  length  of 
close  part  of  car,  length  of  open  porUon,  as 
well  as  of  rear  platform,  size  of  wheels  and 
sixteen  cross  seats  to  be  fixed  as  decided. 

The  plaintiff  then  proceeded  with  the  work 
of  construction.  The  defendant  gave  no  di- 
rection in  relation  to  the  brakes  on  the  cars 
otherwise  than  that  they  should  be  extra 
heavy  and  extra  powerful;  nor  were  any  plans 
or  specifications  for  brakes  *f umished  to  [98 
the  defendant  during  their  construction. 
The  brake  put  upon  the  cars  was  designed 
and  constructed  by  Twyman,  plaintiff's  engi- 
neer. 

In  December,  1887,  in  response  to  plain- 
tiff's request  that  defendant  send  one  of  its 
emploves  to  Pullman  to  inspect  the  cars,  Law- 
less, aefendant's  superintendent,  went  there 
for  that  purpose.  Ten  or  twelve  cars  were 
then  shown  to  him  as  completed  and  standing 
in  the  shops  of  plaintiff  on  the  floor  where 
they  were  run  out.  Lawless  made  a  thorough 
examination  of  them,  inside  and  Out,  and 
upon  examining  the  brakes  bv  having  them 
worked  from  within,  and  observing  their 
operation  and  application  while  under  and 
at  the  side  of  the  car,  announced  himself  as 
satisfied  with  them,  and  requested  the  repre- 
sentative of  the  plaintiff  present  to  finish  the 
others  up  in  the  same  way  and  forward  them. 
No  further  request  was  made  by  Lawless  for 
testing  the  cars,  and  no  other 'facilities  were 
offered  by  the  plaintiff  for  making  such  test 
and  examination. 

The  first  five  cars  were  shipped  by  plain* 
tiff  February  24th,  1888.  The  next  shipment, 
of  eight  cars,  was  on  March  Ist,  1888;  the 
next,  of  two  cars,  March  17th.  1888.  Five 
cars  were  shipped  March  27th,  1888,  and  the 
remainder  on  the  80th  dav  of  March,  1888. 

When  the  cars  reached  Elansas  City,  they 
were  stored  in  defendant's  powerhouse,  be- 
cause the  eastern  extension  of  its  line  was  not 
then  in  readiness  for  operation.  They  were 
taken  into  the  house  by  passing  them  over  a 
curved  track  from  the  street.  This  curve 
was  80  foot  radius.  When  the  first  lot  of 
cars  were  being  passed  around  this  curve  it 
was  found  that  the  wheels  "  bound  against 
the  sills. **  Thereupon  defendant's  engineer 
telegraphed  plaintiff  as  follows:  "Forward 
truck  of  cars  will  not  pass  around  80  foot 
radius  curve.  Lengthen  stay-chains  and  cut 
away  lower  corner  of  middle  sills."  To  this 
telegram  plaintiff  answered:  "Telegram  re- 
ceived.   Will  make  alterations  requested." 

On  the  22nd  of  March,  1888,  before  all  the 
cars  had  been  shipped,  the  east  end  of  the 
Twelfth  street  line  was  completed  so  that  a  car 
could  ran  over  that  part  of  the  line.  Defend- 
ant's *superintendent  took  out  one  of  the  [99 
cars  for  trial,  when  difficulty  about  the  brakes 
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manifested  itaelf.  The  difficulty  was  that 
when  the  brakes  were  so  adJustcMl  that  they 
could  be  used  to  stop  the  car  on  a  straight, 
level  track,  in  passing  around  a  curve  or  up  a 
grade  thev  would  bind  against  the  wheels, 
causing  them  to  slip,  and  at  times  throwing 
the  car  from  the  track.  If  the  brakes  were  so 
adjusted  that  they  would  not  bind  on  the 
curves  or  grades,  then  they  would  not  work 
on  a  straight,  level  track  so  as  to  stop  the 
cars. 

On  the  28d  of  March  the  defendant,  by  its 
superintendent,  wrote  to  the  general  manager 
of  the  plaintiff.  *'  We  tried  one  of  your  cars 
over  the  line  yesterday  and  founa  that  the 
brakes  would  not  work  satisfactorily;  in  fact, 
were  perfectly  useless.  I  think  the  reasons 
for  this  are:  There  being  so  many  connec- 
tions, and  consequently  so  much  lost  motion, 
that  before  the  shoes  hue  the  wheels  the 
brake  lever  comes  to  the  limit  of  the  quad* 
rant.  Before  starting  out  with  the  car  we 
adjusted  the  brakes  so  that  the  shoes  touched 
the  wheels,  but  notwithstanding  this  we 
could  not  lock  the  wheels,  or  even  hold  the 
cars  on  the  lightest  grades.  As  a  perfect 
working  brake  is  an  imperative  matter  with 
us,  I  would  like  to  hear  from  you  on  the  sub- 
ject and  what  remedy  you  propose." 

In  response  to  this  letter  Twyman,  the 
plaintiff's  engineer,  came  at  once  to  Kansas 
City  and  attempted  to  remedy  the  trouble 
with  the  brake,  and  on  leaving  claimed  that 
he  bad  done  so. 

On  the  5th  of  April,  1888,  the  manager  of 
the  plaintiff  wrote  to  the  defendant's  presi- 
dent: *'  The  entire  lot  of  twenty-five  cars  have 
been  delivered,  thirteen  of  them  having  been 
shipped  in  February.  Bills  have  been  ren- 
dered your  company  for  the  amount  of  $50,- 
000,  being  the  original  contrac*  price  without 
extras,  bills  for  which  will  be  sent  your  au- 
ditor in  a  few  days.  Will  you  kindly  direct  a 
Srompt  remittance  for  the  bills  already  ren- 
ered?" 

The  defendant's  whole  line  was  ready  to  be 
opened  on  or  about  the  7th  or  10th  day  of 
April,  1888,  when  the  cars  for  the  first  time 
were  placed  on  Its  road.  This  was  shortly 
after  Mr.  Twyman  bad  left  Kansas  City. 
100]  *Upon  the  recurrence  of  the  trouble  in 
'  operating  the  cars,  the  defendant,  under  date 
of  April  11th,  1888,  wrote  to  plaintiff:  <*I  have 
delayed  answering  your  letter  of  April  5th  for 
some  days,  as  I  wished  to  see  vour  can  in 
practical  operation  before  making  a  reply. 
The  Twelfth  street  cable  line  has  been  run* 
ning  since  Saturday,  and  we  should  now  be 
operating  with  a  full  equipment  if  we  had  not 
been  obliged  to  make  constant  repairs  and 
chanffes  to  the  car  brakes.  These  are  very 
unsatisfactory,  and  we  have  hardly  been  able 
to  make  a  round  trip  with  a  car  without  stop- 
ping to  make  repairs,  and  on  several  occa- 
sions have  been  obliged  to  run  over  a  consid- 
erable portion  of  the  line  with  no  power  to  set 
the  brakes.  I  will  make  no  attempt  to  go  into 
this  matter  in  detait,  but  wish  to  say  that  I 
ahall  insist  on  these  cars  being  made  right  in 
this  respect  before  I  ahould  he  willing  to  ap- 
prove your  bills.  If  you  will  send  a  practi- 
cal man  here  to  take  charge  of  these  neces- 
sary changes  it  will  be  the  MSt  plan,  othenoim 
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toe  ihall  be  obUged  to  make  tJkem  mnd  dkargg  90m 
with  the  expense.  There  are  some  of  her 
things  about  the  cars  which  are  not  as  ilit^ 
should  be,  but  which  do  not  intetfere  wUk  tit 
operation  cf  them.  Many  of  the  panda  art 
badly  cracked,  and  the  painting  on  part  of 
the  cars  at  least  is  very  poorly  done.  Tbe  at- 
tention of  your  engineer  was  called  to  these 
points,  and  he  admitted  that  the  work  was 
not  as  it  should  be.  I  have  no  desire  to  delay 
the  settlement  of  your  bills,  and  would  giadly 
approve  your  vouchers  for  them  to-day  If  w% 
could  use  the  cars,  as  It  is  costing  the  oon- 
pany  aTery  large  amount  of  money  everyday 
that  we  cannot  operate  with  a  full  eauipmeeL 
Let  me  hear  from  you  in  regard  to  what  action 
you  will  take  as  to  the  brake  repairs  at  yoor 
earliest  convenience." 

To  this  latter  the  plaintiff,  under  the  date  of 
April  18th,  1888.  replied:  "Yourfavor  of  tfaa 
11th  instant  received  and  noted.  I  regret  to 
hear  that  you  are  having  any  further  troal>l« 
with  the  brakes  on  the  combination  cars,  as 
our  engineer  reported  on  his  return  that  the 
trial  made  on  the  brakes  on  one  of  the  cars 
while  he  was  there,  after  some  slight  changes 
had  been  made,  proved  entirely  satfofadory, 
and  there  was  every  reason  to  supptjse  1  bat  with 
these  little  changes  the  brakes  *  would  [101 
work  well  on  the  remai ning  cars.  I  regret  that 
your  engineer  or  superintendent  did  not  wirs 
us  of  the  situation  as  indicated  in  yoor  leucr, 
as  we  would  have  sent  our  engineer  over  im- 
mediately. As  it  is  he  will  leave  for  KaoMi 
City  to-night,  and  I  trust  that,  in  coojunctioa 
with  your  people  the  defects  reported  can  bs 
easily  remedied.  Our  engineer  did  report 
on  his  return  that  the  paint  was  actiog  badly 
on  a  portion  of  the  new  cars,  and  we  are  mad- 
ing  out  two  experienced  men  to  attend  ti>  tbt 

faint  work  od  such  of  the  cars  at  require  it. 
t  is  proper  to  explain  Just  here  that  the  defect 
seems  to  be  with  the  middle  panel,  which  it 
painted  with  what  is  calle<l  'crimson  lake,'  and 
which  is  one  of  the  most  dilBcuU  colocs  to  buid. 
We  regret  exceedingly  that  there  has  been  •ay 
trouble  in  this  regard,  and  you  nuv  rett  as- 
sured that  the  defects  will  be  remedied  «it^ 
out  expense  to  your  company.  Speaking  of 
the  paint  reminds  me  that  our  people  rc^»ort 
that  the  alkali  water  is  very  severe  on  iba 
finish  of  your  cars,  as  we  know  from  oar  o«i 
experience  with  sleeping  cars,  where  alkali 
water  is  used.  Another  suggefclion  in  this  coa- 
nection  I  beg  to  make  is  that,  if  yoor  peopit 
would  take  the  new  cars  In  shop  within  aboat 
four  or  five  months  after  thev  are  received  aad 
give  the  paint  a  thorough  cleaning,  and  thca 
two  coats  of  varnish,  they  would  ran  for  si 
least  a  year  without  haVing  to  be  varaliM 
again,  and  it  would  also  preserve  the  Ills  sf 
the  paint" 

Immediately  there  after  the  pUdntHTs  «g^ 
neer  Twvman,came  to  Kansas  CUy  to  look  af  ur 
the  trouble  in  ouestlon,  and  did  some  work  oa 
the  brakes  while  there,  but  being  called  avi^ 
by  letter  or  telegram,  he  left  for  Chkago.  •tak- 
ing that  he  would  soon  return  and  eompJem 
the  work.  Instead  of  so  doing  ha  wrdt  1 
letter,  saying:  **I  am  sorry  not  lo  be  abb  to 
return  to  Kansas  City  as  quickly  ss  I  ssdci 
pated.  We  have,  however,  arranged  to  and 
I  you  a  man  immediately,  who  wHl  tmk$  eimp4 
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Ai  fMomaiy  otttfra^i^^iu  (^  your  ears.  There 
will  be  no  necessity  of  bis  leaving  Kansas  City 
uniUgcerjfthing  i$  ttrrangedtoyour  talvf action, 
•nd  I  will  probably  come  out  there  again 
towards  the  end  of  the  week." 
102]  *Iroinediately  following  this  letter  the 
plaintiff's  mechanic,  one  Overton,  came  with 
type-written  instructions  from  Twyman,  and 
w&kt  to  work  to  remedy  the  defect  in  the 
brakes.  He  went  over  the  cars  one  by  one  and 
pronounced  them  ready  for  service.  This  me- 
chanic stated  that  he  bad  done  all  he  could  do 
to  remedy  the  diflSculty  in  question,  and  if  it 
did  not  accomplish  that  end  be  did  not  know 
how  to  remedy  it.  Notwithstanding  the  work 
tod  effort  of  this  mechanic  (he  same  difficulty 
thereafter  continued  to  manifest  itself  in  the 
operation  of  the  can  as  to  the  working  of  the 
brakes. 

The  defendant's  president  then  wrote  to  the 
plaintiff  under  date  of  May  12th,  1888:  "I 
have  delayed  corresponding  with  you  further 
is  regard  to  the  Twelfth  street  cars  until  your 
mechanic  had  finished  his  work.  The  result  of 
his  work  has  been  very  little  material  improve- 
moit  in  the  action  of  the  brakes,  and  the  cars 
at  no  time  during  the  progress  of  the  repairs 
have  been  in  a  Eatiefactory  condition  to  oper- 
ate, and  are  not  in  such  condition  now.  This 
fact  has  been  reported  to  the  board  of  directors, 
which  has  to-day  passed  a  resolution  rejecting 
the  twenty-five  cars  furnished  by  your  com- 
panv  for  Twelfth  street  on  account  of  the  im- 
perfect brakes  and  other  seriously  objection- 
able features,  and  has  instructed  me  to  notify 
you  to  this  effect,  and  that  the  cars  are  sub- 
ject to  your  order. " 

To  this  letter  the  plaintiff. replied,  under  date 
of  May  17th.  1888:  "Your  letter  of  the  12th 
hutant,  relating  to  the  twenty-five  combination 
cars  built  by  this  company  for  your  company, 
has  been  received  and  noted.  You  are  cog- 
nizant of  the  fact  that  the  cars  were  built  ac- 
cording to  plans  approved  by  your  chief 
engineer,  the  material  used,as  well  as  the  work- 
manship, being  first  chiss  in  all  respects.  The 
cars  before  shipment  were  inspected  and  ac- 
cepted by  your  general  superintendent.  The 
cars  were  then  shipped  to,  received,  and  put 
io  use  by  you.  Subsequently  you  made  com- 
plaint that  the  brakes  did  not  in  all  respects 
work  satisfactorily,  and  a  competent  mechanic 
was  promptly  sent  to  examine  the  brakes  and 
make  any  adjustment  found  necessary.  When 
the  brakes  were  examined  and  adjusted  on  one 
car  your  officers  pronounced  them  satisfactory; 
thereupon  the  brakes  were  in  like  manner  ex- 
103]  amined  *and  adjusted  on  the  remaining 
cars,  all  the  cars  then  being  in  use  by  your  conci* 
pany.  In  view  of  the  facts  your  present  state- 
ment to  the  effect  that  you  reject  the  cars  on  ac- 
count of  'imperfect  brakes  and  other  seriously 
objectionable  features'  is  quite  astonishing,  and 
1  must  assume  ttiatyou  have  been  misinformed 
as  to  the  condition  of  the  cars,  as  I  am  unwill- 
ing to  believe  that  you  would  knowingly  allow 
yourself  to  be  a  party  to  such  an  unreasonable 
and  unfounded  claim.  I  have  to  request,  there- 
fore, that  you  will  without  further  delay  remit 
the  amount  due  this  company  for  said  cars, 
is  per  bills  heretofore  rendered,  and  thus 
avoid  the  necessity  of  any  action  on  our  part 
to  enforce  the  payment  of  the  amount  due  us." 

U7  U.  8. 


'*The  following  additional  facts  were  found 
by  the  cx)urt: 

*'The  cars  could  not  be  operated  success- 
fully on  defcndant'9  railroad  track  for  which 
they  were  designed  with  this  brake,  nor  upon 
similar  lines,  and  this  defect  or  inability  in  the 
brake  was  not  apparent  nor  discoverable  upon 
any  reasonable  inspection  made  at  the  place  of 
their  manufacture,  and  could  not  be  discovered 
without  a  practical  test  on  the  defendant's 
railroad  track  or  over  a  like  track.  The  de- 
fect in  the  brake  was  a  latent  one,  which  did 
not  and  could  not  develop  to  the  observation 
on  inspection,  and  was  only  discoverable  when 
put  into  use  on  the  defendant's  track  or  similar 
track. 

**The  defendant  paid  the  freight  and  dray- 
age  on  said  cars  from  Chicago  to  Kansas  City 
the  sum  of  $1088.50,  and  paid  for  building 
house  in  which  to  store  the  rejected  cars  $1850. 

*'After  the  sending  of  the  letter  by  defend- 
ant's president  to  the  plaintiff  informing  it  that 
the  cars  were  rejected  and  were  at  plaintiff's 
disposal,  the  defendant  built  a  car-house  at  or 
near  Kansas  City  and  stored  therein  these  cars, 
where  they  have  ever  sinciB  remained. 

"The  defendant  operated  upon  its  said  road 
combination  cars  of  a  similar  character, 
weighing  about  six  hundred  pounds  less  than 
the  cars  in  controversy,  which  were  manufac- 
tured by  the  Laclede  Car  Company  of  St. 
Louis,  Missouri,  and  were  operated  by  a  brake 
of  a  different  pattern,  costing  from  seventy- 
five  to  one  hundred  dollars  apiece. 

*'The  defendant  did  not  use  and  oper-[104 
ate  the  cars  in  question  longer  than  was  rea- 
sonably necessary  to  ascertain  whether  they 
could  be  successfully  operated  with  the  brake 
furnished  therewith. 

"During  the  time  defendant  run  the  cars  on 
its  road,  during  the  tests  made,  as  hereinbefore 
found,  passengers  were  received  thereon  and 
fares  collected  from  them  by  defendant  The 
successful  running  of  the  trains  was  frequently 
interrupted  by  breaking  of  the  cable  and  the 
locking  of  the  car  wheels,  in  consequence  of 
the  defective  construction  of  the  brakes,  and 
defendant  so  continued  in  the  attempt  to  run 
said  cars  during  the  time  of  plaintiff's  promises 
to  repair  the  alleged  defect,  and  on  such  trips 
received  on  board  of  said  cars  passengers,  and 
collected  from  them  the  customary  fare.  On 
the  trial  defendant  offered  to  prove  that  owing 
to  the  insufficiency  of  the  brakes  the  cars  were 
run  at  a  loss,  and  that  no  profit  resulted  from 
collection  of  fares.  On  plaintiff's  objection 
this  testimony  was  by  the  court  excluded. 

"Defendant  had  in  its  employ  during  the 
time  in  question  two  enMneers  of  skill  and  ex- 
perience, one  of  whom,  Mr.  Lawless,  the  same 
person  who  went  to  Chicago  to  inspect  the  cars 
at  plaintiff's  yards,  had  experience  in  the  con- 
struction and  practical  operation  of  cable  cars 
in  San  Francisco,  California,  prior  to  the  time 
of  taking  service  from  defendant." 

Upon  the  foregoing  facts  the  court  on  its 
own  motion  declared  \he  law  to  be  that  the 
defendant  had  the  legal  right  to  rescind  the 
contract  for  the  purchase  of  said  cars  in  the 
time  and  manner  above  set  out,  and  that  the 
defendant  rescinded  the  contract  in  accordance 
with  its  legal  right  so  to  do,  made  a  laY7ful 
tender  of  the  cars  to  the  plaintiff,  and  was  not 
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liable  for  the  contract  price  of  them,  or  any 
other  sum,  and  that  the  defendant  was  entitled 
to  recover  from  the  said  plaintiff  the  freight 
and  drajage  on  said  cars  from  Chicago  to 
Kansas  City,  amounting  to  the  sum  of 
$1088.50,  for  which  judgment  was  entered. 

The  facts  found  by  the  court  below,  as  above 
detailed,  bring  this  case  within  a  very  narrow 
108]  compass,  and  render  it  unnecessary  *to 
make  an  extended  review  of  the  veiy  large 
number  of  adjudged  cases,  American  and  En- 
glish, cited  in  argument. 

The  subject  of  implied  warranty  in  sales  of 
personal  property  was  examined  by  this  court 
in  Kellogg  Bridge  Co,  v.  Hamilton,  110  U.  8. 
108,  116T28:  86,  89],  and,  subsequently,  in 
SeiUi  V.  Brewers  Refrigerating  Mack,  Co,  141 
U.  8.  610,  518  [85:  837,  840].  In  the  first  of 
those  cases  it  was  said  that  "when  the  seller  is 
the  maker  or  manufacturer  of  the  thing  sold, 
the  fair  presumption  is  that  he  understood  Uie 
process  of  its  manufacture,  and  was  cognizant 
of  any  latent  defect  caused  bv  such  process, 
and  against  which  reasonable  diligence  might 
have  guarded.  This  presumption  is  justified, 
in  part,  by  the  fact  that  the  manufacturer  or 
mater,  by  his  occupation,  holds  himself  out  as 
competent  to  make  articles  reasonably  adapted 
to  the  purposes  for  which  such  or  similar  ar- 
ticles are  designed.  When,  therefore,  the 
buyer  has  no  opportunity  to  inspect  the  article, 
or  when,  from  the  situation,  inspection  is  im- 
practicable or  useless,  it  is  unreasonable  to 
suppose  that  he  bought  on  his  own  judgment, 
or  that  he  did  not  rely  on  the  judgment  of  the 
seller  as  to  latent  defects  of  which  the  latter, 
if  he  used  due  care,  must  have  been  informed 
during  the  process  of  manufacture.  If  the 
buyer  relied,  and  under  the  circumstances  had 
reason  to  rely,  on  the  judgment  of  the  seller, 
who  was  the  manufacturer  or  maker  of  the  ar- 
ticle, the  law  implies  a  warranty  that  it  is  rea- 
sonably fit  for  the  use  for  which  it  was  de- 
signed, the  deller  at  the  time  being  informed  of 
^  the  purpose  to  devote  it  to  that  use."  This 
principle  was  reaffirmed  in  the  other  case 
above  cited,  and  it  was  there  said:  "But  it  is 
also  the  role,  as  expressed  in  the  text  books 
and  sustained  by  authority,  that  where  a 
known,  described  and  definite  article  is  or- 
dered of  a  manufacturer,  although  it  is  stated 
by  the  purchaser  to  be  required  for  a  particular 
purpose,  still,  if  the  known,  described  and 
definite  article  be  actually  supplied,  there  is  no 
warrantj^  that  it  shall  answer  the  particular 
purpose  intended  by  the  buyer." 

These  cases  were  much  commented  on  in 
argument,  and,  for  that  reason,  we  have 
deemed  it  proper  to  indicate  the  principal 
ground  upon  which  each  was  determined. 

The  present  case  has  some  features  that  were 
109]  not  in  either  *of  the  others.  By  the  writ- 
ten contract  between  the  parties  the  cars  that 
the  plaintiff  agreed  to  construct  were  to  be  in- 
spected and  accepted  at  the  works  of  the 
plaintiff,  after  which  they  were  to  be  delivered 
hr  the  plaintiff,  free  on  board  the  cars,  at 
Full  man  Junction,  Kensington,  Illinois. 
After  ten  or  twelve  cars  were  completed,  and 
were  inspected  at  the  works  of  the  plaintiff  by 
the  superintendent  of  the  defendant,  the  latter 
expressed  himself  satisfied  with  them,  and  re- 
quested the  plahitiff  to  finish  the  others  in  the 


same  way  and  forward  them«  Clearly,  opoa 
such  inspection  and  acceptance,  the  title  a«  to 
those  cars  passed  to  the  defendant  company. 
There  is  no  claim  that  the  remainder  of  tjie 
cars  were  not  finished  in  the  same  manner  as 
the  fi  rst  lot  inspected  by  Lawless.  As  to  these, 
the  title  certainly  passed  to  the  defend%Dt  whea 
they  were  put  on  the  cars  at  Pullman  Junctioa 
to  be  forwarded,  if  it  did  not  pass  bdfore  and 
as  each  lot  was  completed  under  the  order  to 
make  them  like  those  that  had  been  persoiially 
inspected  and  accepted  at  the  works  of  the 
plaintiff.  HaUiday  v.  Hamilton,  78  U.  &  11 
Wall.  560.  564  [20:  214.  215] :  and  anthoritiee 
cited;  The  Man/ and  Staan,  14  U.  8. 1  Wheat. 
25,  85  £4:  27,  29];  Stack  v.  Ingie$,  L.  R.  18  a 
B.  Div.  564. 

To  what  extent  was  the  defendant  coododed 
by  the  actual  inspection  and  acceptance  of  the 
first  lot  of  cars,  and  of  the  acceptance,  in  ad- 
vance of  their  completion,  of  the  remaining 
cars  when  finished  or  constructed  in  the  same 
wav? 

I'he  court  below  found  that  the  cars  oonk) 
not  be  operated  successfully  with  the  brakes 
that  were  put  upon  them  by  the  plaintiff,  and 
that  this  fact  was  not  apparent  nor  discovera- 
ble upon  any  reasonable  inspection  at  the  place 
of  manufacture,  and  could  not  be  discovered 
until  after  a  pracical  test  upon  the  road. 

The  contention,  therefore,  of  the  defendant 
is  that  the  plaintiff,  having  knowledge  that 
the  cars  were  to  be  used  on  the  defeniast'i 
road,  impliedly  warranted  that  the  brakes 
placed  on  them  would  be  sufficient  for  the  par- 
poses  for  which  they  were  designed.  The 
plaintiff  insists  that  the  provision  in  tlie  ooa- 
tract  for  inspection  and  acceptance  of  the  can 
at  the  place  of  manufacture  is  inconsistent  with 
any  idea  of  ioaplied  'warranty  upon  lit  [1 10 
part  of  the  suflaciency  of  the  brU^ea  to  meet 
peculiar  difficulties  on  defendant's  mad  irit- 
ing  from  curves  and  grades;  especially  as  oot 
of  the  defendant's  engineers  had  expcricBcs 
in  the  construction  and  operation  of  street  cart, 
and  was  at  least  as  well  informed  upoe  tkat 
subject  as  the  plain tilTs  officers  ooald  possibly 
have  been. 

If  it  be  assumed  that  the  plaintiff,  notwith- 
standing the  provision  for  inspectioo  and 
acceptance  of  the  cars  before  their  delivery, 
impliedly  warranted  the  sufficiency  of  aoy 
brakes  placed  by  it  on  cars  to  be  used  on  taa 
defendant's  road,  and-  even  if  it  be  assoiDcd 
that  the  defendant  had  the  right,  after  tnit 
passed,  to  rescind  the  contract  within  a  rea- 
sonable time  after  discovering  theinsufBdeocT 
of  the  brakes  the  result  for  which  the  defeai{- 
ant  contends  will  by  no  means  follow. 

The  defendant  became  aware  of  insuflicicocy 
of  the  brakes  as  early  as  the  22d  day  of  March 
1888,  and  notice  of  that  fact  was  given  to  tbs 
plaintiff.  The  defendant  did  not  then  xmebA 
the  contract  nor  intimate  any  purpose  of  » 
doing.  It  soutrht  to  know  what  remedj  tht 
plaintiff  would  suegest  to  meet  the  dlffl- 
culty,  and  demanded  that  the  plaintiff  shooid 
make  the  brakes  sufficient.  It  warned  ths 
plaintiff  that  if  it  did  not  send  a  practical  ssa 
to  Kansas  City  to  take  charseof  the  ncceearx 
changes,  such  changes  wouhI  be  made  by  tht 
defendant  at  the  pliuntiff*s  expense.  The  h»^ 
ter  promptly  replied  that  it  wookldo  wkatvii 
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•ecentiT  in  order  to  make  the  brakes  suffl- 
cieBt.  But  what  it  did  failed  to  accomplish 
tbe  desired  result.  The  outcome  of  the  ma^ 
ter  was  the  refusal  of  the  defendant  to  [Miy  for 
tbe  cars  "on  account  of  the  inperfect  brakes 
and  other  serious  objectionable  features."  No- 
tice of  the  determination  not  to  retain  the  cars 
orpaj  for  them  was  not  given  by  tbe  plaintiff 
to  tbe  defendant  until  the  12th  of  May,  1888. 
We  dismiss  any  consideration  of  the  "  other 
tenons  objectionable  features"  referred  to,  be* 
anse  we  are  not  informed  by  the  record  that 
tDj  such  existed.  On  the  contrary,  the  de- 
fendant stated  that  the  defects  in  the  cars, 
independently  of  the  brakes,  did  not  interfere 
with  their  operation.  •  The  oase  is  then  to  be 
dbpoeed  of  ujpon  the  basis  that  the  cars,  apart 
from  the  bnJces,  were  in  every  substantial 
1 1  llrespect  what  *the contract  contemplated, 
tnd  the  onlv  ground  upon  which  the  defend- 
tot  placed  Us  refusal  to  pay  for  them  was  the 
insnffldcoicy  of  the  brakes.* 

We  are  of  opinion  that  the  demand  of  the 
defendant  that  plaintiff  make  the  brakes  suf- 
ficient, in  connection  with  its  expressed  will- 
ii^ess  prior  to  its  notice  of  May  12th  (no  inti- 
mttion  being  previously  given  of  any  desire 
or  purpose  to  rescind  Uie  contract)  to  approve 
the  plaintiffs  bill,  as  soon  as  the  brakes  were 
■ade  sufficient  for  use  on  its  road,  and  the 
expressed  willingness  of  the  plaintiff,  aft«r 
notice  from  the  defendant  that  the  brakes 
were  insufficient,  to  put  them  in  proper  con- 
dition (without  claiming  that  it  was  under  no 
legal  obligation  to  incur  expense  to  that  end) 
•ofar  changed  .the  relation  of  tbe  parties  to 
etch  other  that  the  defendant  lost  the  right, 
if  it  had  such  right,  to  rescind  the  contract 
and  return  the  cars;  and  the  plaintiff  must  be 
held  to  have  admitted  or  recognized  its  obliga- 
tion to  put  the  brakes  in  such  condition  that 
thev  would  be  adequate  for  use  on  the  defend- 
snt^B  road. 

While  it  must  be  taken  upon  the  record  be- 
fore us  that  the  brakes  in  question  were  entirely 
nselen  for  the  defendant  s  road,  it  is  not  spe- 
cifically found,  nor  do  the  facts  found  justify 
conclusion,  that  other  brakes  could  not  have 
heen  supplied  for  use  on  Uie  cars  constructed 
by  the  defendant.  If,  at  trifling'  expense  or 
without  unreasonable  exertions,  the  defendant 
could  have  supplied  the  cars  in  question  with 
other  brakes  that  were  sufficient,  the  utmost 
that  under  all  the  circumstances  it  could  claim, 
in  reduction  of  the  amount  It  agreed  to  pay 
for  the  cars,  would  be  the  reasonable  cost  of 
obtaining  new  brakes  adapted  for  use  on  such 
csrs.  SUUiceU  d  B.  ^fg.  Go,  v.  Phelp$,  180 
U.  8.  520,  527  [82:  1085,  1037J:  MiUtr^.  Mari- 
nen  Church  Trustees,  7  Me.  51 ,  20  Am.  Dec. 
841;  Davis  v.  Fish,  1  O.  Greene,  407,  48  Am. 
Dec.  887  ;  Sedgwick,  Damages  (dth  ed.)  106, 
107. 

It  ii  found  that  the  defendant  operated 
upon  its  road  combination  cars  purchased 
from  another  company,  of  a  similar  charac- 
ter with  those  constructed  by  the  plaintiff; 
weighing  about  six  hundred  poimds  less,  and 
nsedabrake  of  a  different  pattern,  costing 
from  seventy-five  to  one  hundred  dollars.  It 
1  ]2]*may  well  be  assumed  frdm  the  findings 
that  tbe  cars  in  question  can  be  successfully 
operated  with  proper  brakes  costing  not  more 
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than  the  last  named  sum.  If  brakes,  adequate 
for  use  on  the  cars  constructed  by  the  plaintiff, 
could  not  be  obtained  for  that  amount,  that 
fact  is  not  shown.  The  ends  of  justice  will 
be  met  by  a  judgment  in  favor  of  the  plaintiff 
for  the  contract  price  of  the  cars  constructed 
by  it  and  now  in  the  possession  of  the  defend- 
ant, lessened  by  the  sum  of  $2500  the  amount 
which  we  must  assume,  under  the  findings,  it 
would  cost  the  defendant  to  replace  the  brakes 
furnished  by  plaintiff  with  other  brakes  suffi- 
cient for  the  cars  in  question. 

The  plaintiff  included  in  Its  petition 
claims  for  different  sums  of  money  aggre- 
gating $4219.70,  which  it  claimed  to  have  ex- 
pend^ for  the  use  of  the  defendant  in  con- 
nection with  the  contract  for  building  the  cars. 
But  the  allegations  in  respect  to  those  claims 
are  traversed  by  tbe  answer  and  there  is  no 
finding  in  reference  to  them.  Indeed,  no  find- 
ing in  respect  to  them  was  asked.  Thejudg- 
ment  cannot  therefore  embrace  them.  We  can 
only  direct  such  judgment  as  is  authorized  by 
the  facts  specially  found  by  the  court  below. 
Rev.  Stat.  §  701;  Fort  SeoU  v.  Hickman,  112 
U.  8.  150, 1G4  [28:  686,  641],  and  authorities 
cited. 

The  judgment  is  reversed  with  directions  to 
enter  judgment  in  favor  of  the  plaiutiff  for  the 
sum  of  $47,500,  with  interest  thereon  from 
the  80th  day  of  March.  1888,  at  the  rate  al- 
lowed by  the  laws  of  Illinois.    Esversed. 

Mr.  Justice  Brewer  took  no  part  in  the 
consideration  or  decision  of  this  case. 


UNITED  STATES.  Plff.  in  Err., [XIS 

GEORGE  H.  PIATT  bt  al. 

(See  &  a  Beporter*8  ed.  118-12L) 

U,  3.  Bev.  Stat.  %  SOei-suii  bf  United  States 
to  recover  money  wrongly  paid—joint  stUt^ 
improper  dismissal, 

L  The  term  **8tock  and  carriers*^  in  section  8B8U 
U.  8.  Rev.  Stat.  iocJudes  within  It  *^en  and 
horses,**  and  where  the  Postmaster  General  al- 
lowed defendants  additional  oompeoeation, 
under  that  section,  upon  tbe  sworn  statemeot 
that  additional  meo  and  horses  were  required  for 
tbe  mall  service  under  their  contract,  they  are 
estopped  from  assertinff  that  such  statement  was 
not  intended  to  hriug  the  contract  within  the 
statute. 

S.  Under  section  40617,  U.  8.  Ber.  Stat,  where 
money  has  been  paid  out  of  the  funds  of  the 
Poetoffice  Department  without  consideration,  for 
pretended  service  that  has  not  been  performed, 
suit  may  l>e  brought  by  the  United  States  to  re- 
cover such  wrong  payment. 

8.  A  contractor  for  transporting  the  mall  who 
has  sublet  the  contract,  is  sttU  liable  for  Its  per- 
formance, and  where  such  contractor  and  the 
person  to  whom  he  has  sublet  are  both  parties  to 
the  fraudulent  transaction  whereby  the  United 
States  Is  wrongly  induced  to  make  an  increased 
compensation  to  them  for  tbe  service,  they  may 
be  sued  jointly  to  reoover  the  same  back. 

4.  Where,  In  an  action  to  recover  back  money 
fraudulently  obtained  for  nuiil  service  not  per- 
formed, against  two  defendants,  one  Is  not  served 
with  process  and  does  not  appear  or  plead,  it  la 
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improper  to  dtomlss  tbe  action  as  to  bim  upon  the 
demurrer  of  Uic  other  to  the  complaint. 

[No.   166.] 
Submitted  Jan.  £5.  1896.    Decided  March  4, 

1895, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Cal- 
ifornia, to  review  a  Judgment  in  favor  x)f  de- 
fendants, dismissing  a  suit  brought  by  the 
United  States,  plaintiff,  against  Gteorge  H. 
Piatt,  and  Monroe  Salisbury,  defendants,  to 
recover  moneys  claimed  to  have  been  paid  to 
them  for  services  in  carrying  the  mail  in  excess 
of  tbe  amount  to  which  they  were  legally  en- 
titled. Reversed,  and  cause  remanded  for  further 
ptoceedingfi 

The  facts  are  stated  in  the  opinion. 

Mr.  Lawrence  Maxwell*  ikHidtor  Oen., 
for  plaintiff  in  error. 

i/r.  Monroe  Salisbury,  defendant  in 
error,  pro  ee. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  instituted  by  the  United 
States  to  recover  from  the  defcmiants  in  error 
certain  moneys  claimed  to  have  been  paid  to 
them  for  services  in  carrying  the  mail,  in 
excess  of  tbe  amount  to  which  they  were 
legally  entitled. 

The  first  count  alleges  in  substance  that  on 
March  15th,  1878,  the  defendant  Piatt  con- 
tracted in  writing  with  the  United  States, 
through  tbe  Postmaster  General,  to  carry  tbe 
mail  three  times  a  week  for  four  years  from 
July  1st,  1878,  for  a  consideration  of  $16,500 
per  annum,  on  the  route  then  known  as  No. 
36,107,  between  Bozeman,  Montana,  by  way 
of  Shields  River.  Crow  Agency,  Stillwater, 
Head  of  Navigation,  Pompey*s  Pillar,  Fort 
Peace,  and  Big  Horn  City,  to  Tongue  river 
and  back.  By  power  of  attorney,  dated  Au- 
gust loth,  1878,  Piatt  authorized  the  defend- 
ant Salisbury  to  collect  from  the  Auditor  of 
.  the  Treasury  for  the  Postofflcc  Department 
all  pay  to  become  due  for  carrying  the  mails 
upon  that  route ;  and  subsequently,  on  De- 
cember 18th.  1878,  with  the  permission  of 
the  Postofflce  Department,  he  sublet  bis  con- 
tract to  Salisbury.  Piatt  entered  upon  and 
continued  the  performance  of  this  service 
from  July  Ist,  1878,  until  December  18th, 
1878,  from  which  date  the  service  was  per- 
formed by  Salisbury. 

For  the  purpose  of  expediting  the  service, 
the  Postoffice  Department,  by  order  dated 
December  5th,  1878,  on  affreement  with  Piatt 
shortened  the  schedule  oi  departures  and  ar- 
rivals on  the  above  route  after  December 
16th,  1878,  by  reducing  the  time  from  182 
hours  to  72  hours  in  summer  and  96  hours  in 
winter,  allowing  therefor  additional  com- 
pensation of  $16,500  per  annum,  in  supposed 
accordance  with  the  provisions  of  section 
8961  of  the  Revised  Statutes  of  the  United 
1 1 5]States.  A  'similar  order  was  made  Jan* 
uary  17th,  1879.  allowing  an  additional  annual 
sum  of  $8542.92  from  January  25th,  1879, 
for  an  ihcreased  distance  on  the  route  of  85 
miles,  such  allowance  being  computed  pro 
rata  upon  the  basis  of  the  compensation  pre- 
viously al  lowed.    A  further  oraer  dated  July 
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15th,  1879,  increased  the  aervioe  to 
trips  a  week  from  Aufnist  Ist,  1879,  for 
which  tbe  additional  sum  of  $48,728.80  per 
annum  was  allowed  upon  the  same  basis  of 
compensation.  Both  Piatt  and  Salisbury 
consented  to  the  conditions  of  theae  ordecL 

Piatt  procured  the  issuing  of  the  above 
orders  amending  the  original  contract.    Tbej 
were  issued  solely  upon  tbe  basis  of  certain 
representations  made  in  his  sworn  statgtneni 
dated  August  16th,  1878.  to  the  effect  that 
to  carry  the  mail  upon  said  route  three  timea 
a  week",  on  a  schedule  of  182  hours,  required 
26  men  and  90  horses,  while  the  propoaed 
expedited  schedule  of  72  hours  in  ■nmnMW' 
and  96  hours  in  winter  would  require  4B 
men  and  200  horses.     This  statement  wia 
wholly  false  and  fraudulent  in  that  it  allied 
an  increase  of  22  men  and  110  horses  neoet- 
sary  to   perform  the   expedited  scbedole. 
whereas  in  fact  neither  Piatt  nor  Salisborr 
ever  required  or  used  in  performing  the  mafl 
service,  three  times  a  week  or  seven  times  a 
week,  more  than  84  men  and  100  horses,  be- 
ing 14  men  and  100  horses  less  than  Piatt  al- 
leged in  bis  sworn  statement  were  neceasary 
for  performing  said  expedited  service  three 
times  a  week.    By  means  of  such  fraudulent 
represeptations  by  Piatt,  and  by  means  d 
false  vouchers  presented  to  the  Postoffice  De- 
partment, Piatt  and  Salisbury  received  from 
the  plaintiff  a  larg^er  sum  of  money  than  they 
were  lawfully  entitled  to  receive.    The  mm 
so  received  by  them  during  the  period  d 
their  service,  by  means  of  such  false  state- 
ments and  fraudulent  vouchers,  was  Ml«* 
016.50,   being  $99,556.20 -in  excess  of  the 
amount  that  could,  after  certain  reduction! 
and  remissions,  be  lawfully  paid  to  them. 
The  false  statements  above  referred  to  were 
designed   to  mislead  and  did  mislead  the 
PostofBcc  Department  of  the  United  States, 
and  the  defendants  were  entitled  to  receive 
from  the  United  States  for  such  service  the 
sum  of  $148,488.23  and  no  more. 

Pavmcnt  of  such  excess  having  been  de- 
manded and  refused.  *iudgment  was  [116 
as^ed  against  the  defendants  for  $99,556.90. 
with  interest  from  August  21st,  18i£3.  and 
costs  of  suit. 

The  second  count  is  tbe  common  law  coual 
for  money  bad  and  received. 

The  third  count  sets  forth  tbe  same  fscta 
as  are  embodied  in  tbe  first  count,  and  alleges 
that  plaintiff's  officers  were  induced  to  p»y 
the  $99,556.20  in  mistake  of  fact,  and  that 
that  sum  was  received  by  defendants  contnry 
to  section  8961  of  the  Revised  Sututes  of  Um 
United  States. 

The  payments  referred  to  are  set  out  ia 
full  in  an  exhibit  showing  the  amounts  de- 
fendants were  lawfully  entitled  to  receive 
on  the  basis  of  the  actual  increase  of  »tock 
and  carriers  consequent  upon  the  reductioo 
in  running  time  as  before  mentioned. 

Piatt  was  not  served  with  process,  nor  did 
he  appear  or  plead.  Service  of  process  was 
had  upon  Salisbury,  who  appwed  and  de- 
murred both  generally  and  specially  lo  ths 
complaint. 

The  court  below  sustained  the  demanft 
and  dismissed  the  comolaint  aa  to  Koth  de- 
fendants.    Each  defcnaant  is  cited  in  thi 
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writ  of  error  upon  which  this  acMon  is  be- 
fore us,  and  service  acknowledged  by  the  at- 
vanej  of  both. 

The  plaintiff  in  error  has  assigned  the  fol- 
lowing errors:  1.  That  the  circuit  court 
erred  in  sustaining  Salisbury's  demurrer 
to  the  complaint.  2.  That  judgment  was 
wroogly  given  in  favor  of  both  defendants, 
Piatt  not  havinff  appeared  or  pleaded. 

By  section  3961  of  thfr  Revised  Statutes  of 
the  United  States  it  is  provided  that  ^  no  ex- 
tra allowance  shall  be  made  for  any  increase 
of  expedition  in  carrying  the  mail  unless 
tb^eby  the  employment  of  additional  stock 
ojuf  earners  is  made  necessary,  and  in  such 
caae  the  additional  compensation  shall  bear 
DO  greater  proportion  to  the  additional  stock 
tnd  carriers  necessarily  employed  than  the 
compensation  in  the  original  contract  bears 
to  the  stock  and  carriers  necessarily  employed 
in  its  execution. " 

It  is  contended  that  as  the  statement  of  the 
oootractor  in  every  case  merely  stated  the 
namber  of  fnen  and  horses  required  to  perform 
the  service  on  the  contract  time,  and  also  how 
117]  *many  men  and  horses,  in  his  opinion, 
it  would  require  to  perform  the  service  on 
the  proposed  expedited  schedule,  and  as  it 
merely  alleged  that  the  subcontractor  or  per- 
ton  who  performed  the  service  did  not  use 
the  men  and  horses  stated  to  be  necessary, 
the  complaint  is  insufficient  to  maintain  this 
action,  for  the  reason  that  section  3961  of  the 
Revised  Statutes,  under  which  the  action  is 
brought,  provides  nothing  as  to  men  and 
hones,  but  does  provide  that  the  allowance 
for  expedition  shall  be  based  upon  the  ad- 
ditional stock  and  carriers  made  necessary  by 
the  expedited  schedule.  And,  it  is  said, 
*  there  is  not  a  word  in  the  complaint  that 
charges  that  the  defendants  did  not  employ 
additional  stock  and  carriers  on  the  expedited 
schedule  in  exact  proportion  to  the  expedi- 
tion allowance."  It  is  also  said  that  the 
'fvords  **  stock  and  carriers'*  in  section  8061 
are  not  synonvmous  with  the  words  *'men 
and  horses;"  that  the  word  ** stock"  does  not 
mean  simply  livestock,  nor  docs  the  word 
** carriers"  mean  either  horses  or  men,  but 
rather  includes  all  the  equipment  of  the 
route,  whether  horses,  wagons,  harness,  stage 
stations,  fuel,  food,  stables,  in  fact  every- 
thing needed  to  carrv  on  the  service,  such 
beiog  the  popular  sense  in  which  these  words 
are  used. 

There  is  nothing  of  substance  in  these  con- 
tentions. Whatever  may  be  comprehended 
by  the  term  "stock  and  carriers"  in  section 
3v61,  it  certainly  includes  within  it  "men 
and  horses ;"  and  as  the  Postmaster  General 
oonld  allow  an  increased  compensation  only 
in  conformity  with  that  statute,  it  must  be 
assumed  that  he  did  so  upon  the  basis  of  the 
sworn  statement  alleging  an  increase  of  "  men 
and  horses"  necessary  for  the  performance  of 
tlie  expedited  schedule.  The  defendants  in 
ciTor  are  bound  by  this  sworn  statement,  and 
as  the  increased  compensation  was  ordered 
only  upon  the  assumption  of  the  truth  of  its 
allegations  and  in  conformity  with  the  stat- 
ute, and  as  they  agreed  to  the  amendment  of 
^  original  contract  in  this  regard,  they  are 
estopp^  from  asserting  tiiat  this  sworn  state- 
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ment  was  not  intended  to  bring  the  contract 
within  the  sti\tute. 

If  the  term  "  stock  and  carriers"  does  not  in- 
clude "  men  and  *horses, "  then  the  Post- [1 18 
master  General  had  no  right  to  make  the  in- 
creased allowance  mentioned,  and  if  this  be 
true,  such  additional  allowances  exceeded 
the  "sum  which,  according  to  law,  might 
rightfully  have  been  allowed  therefor,"  and 
by  the  provisions  of  section  4057  of  the  Re- 
vised Statutes  the  Postmaster  General  "shal> 
cause  suit  to  be  brought  to  recover  such 
wrong  .  .  payment,  or  excess,  with  inter- 
est thereon."  But,  as  by  the  provisions  of 
section  3961,  "na  extra  allowance  shall  be 
made  for  any  increase  of  expedition  in  carry- 
ing the  mail  unless  thereby  the  employment 
of  additional  stock  and  carriers  is  made  nec- 
essarr, "  and  as  the  Postmaster  General,  upon 
the  aefcndant  Piatt's  sworn  statement  that 
certain  increases  of  men  and  horses  were 
necessary  to  perform  the  service  upon  the 
proposed  expedited  schedule,  made  the  said 
allowance  of  increased  compensation,  the 
conclusion  must  he  that  the  plaintiff  made 
and  the  defendants  accepted  the  amended 
contract,  with  the  understanding  that  it  waa 
within  the  provisions  of  the  statute. 

The  defendants  in  error  further  contend 
that  the  increased  allowances  in  question* 
were  not  made  by  the  Postmaster  General 
solely  upon  the  basis  of  the  sworn  statement 
designating  the  additional  number  of  men 
and  horses  necessary  to  perform  the  service 
upon  the  proposed  expeaited  schedule,  but 
that  it  was  merely  for  the  information  of 
the  Postmaster  General  in  making  the  new 
schedules.  But  whether  it  be  true  or  not 
that  he  acted  solely  upon  such  representa- 
tions, it  is  sufficient  that  they  constituted  a 
substantial  part  of  the  information  from* 
which  he  made  the  new  schedules  allow- 
ing increased  compensation.  The  complaint, 
however,  alleges  that  the  Postmaster  GencraV 
did  allow  the  increased  compensation  solely 
upon  the  basis  of  these  false  representations. 
The  allegations  of  the  complaint  must  be 
taken  to  be  true  for  the  purposes  of  this  de- 
murrer. The  question  is  whether  the  facta 
as  stated  if  true  constitute  a  sufficient  cause 
of  action.    We  think  they  do. 

The  third  count  alleges  that  the  excessive 
payments  in  question  were  made  by  the 
plaintiff  in  mistake  of  fact.  We  do  not  doubt 
the  plaintiff's  right  to  recover  the  amount 
of  ^such  excessive  payments  in  case  of  [11^ 
fraud  in  the  transaction  leading  to  their  dis- 
bursement. But  if  there  were  no  actual  fraud 
in  these  proceedings,  it  is  clear  from  the  alle- 
gations of  the  complaint  tiiat  the  defendanta 
received  the  moneys  in  question  without  con- 
sideration for  whatever  may  be  the  meaninff^ 
of  the  term  ''stock and  carriers,"  the  original 
contract  itself  and  the  sworn  statement  on 
the  basis  of  which  it  was  amended  mention 
only  "  men  and  horses"  as  the  means  of  per- 
forming the  service  of  carrying  the  mail,  and 
it  is  shown  by  the  allegations  of  the  com- 
plaint that  to  perform  the  expedited  schedule 
either  three  times  per  week  or  seven  timea 
per  week  there  were  never  required  nor  used 
"  more  than  34  men  and  100  horses,  being  14 
men  and  100  horses  less  than  the  said  Piatt 
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alleged  in  hlsvald  sworn  statement  were  nec- 
essary for  performing  said  expedited  service 
three  times  per  week."  The  provisions  of 
section  4057  of  the  Revised  Statutes  are  ap- 
plicable to  this  very  state  of  case.  That  sec- 
tion provides  that  **  in  all  cases  where  money 
has  l^n  paid  out  of  the  funds  of  the  Post- 
office  Department  under  the  pretense  that 
service  has  been  performed  therefor,  when,  in 
fact,  such  service  has  not  been  performed,  or 
as  additional  allowance  for  increased  service 
actually  rendered,  when  the  additional  al^ 
lowance  exceeds  the  sum  which,  according 
to  law,  might  rightfully  have  been  allowed 
therefor,  and  in  all  other  cajses  where  money 
of  the  department  has  been  paid  to  aoy  per- 
son in  consequence  of  fraudulent  representa- 
tions, or  by  the  mistake,  collusion,  or  mis- 
conduct of  any  officer  or  other  employe  in  the 
postal  service,  the  Postmaster  General  shall 
cause  suit  to  be  brought  to  recover  such 
wrong  or  fraudulent  payment  or  excess,  with 
interest  thereon." 

We  are  of  opinion  that  the  court  below 
•erred  in  sustaining  the  demurrer  to  the  third 
count. 

Very  little  need  be  said  upon  the  question 
of  misjoinder,  constituting  the  second  ground 
cf  demurrer. 

Section  8968  of  the  Revised  Statutes  pro- 
Tides  that  *'no  contractor  for  transporting  the 
mail  within  or  between  the  Unitea  States  and 
any  foreign  country  shall  assign  or  transfer 
bis  contract,  and  all  such  assignments  or  trans- 
1201fers  shall  be  *null  and  void. "  If  the  al- 
leged subletting  of  the  contract  to  Salisbury 
be  regarded  merely  as  an  arrangement  be- 
tween the  defendants,  still  Piatt  was  liable 
for  the  performance  of  both  the  original  and 
the  amended  contract,  during  the  whole  pe- 
riod of  service.  The  claim  of  the  plaintiff  is 
confined  to  the  period  between  December  16th, 
1878,  and  August  21st,  1882,  during  which 
time  the  expdited  schedule  was  in  force. 
8o  tJiere  is  nothing  in  the  contention  of  im- 
proper joinder  in  reference  to  matters  previ- 
cus  to  December  18th,  1878.  As  to  matters 
subsequent  thereto,  the  joinder  was  proper, 
for  both  defendants  were  parties  to  the  fraud- 
ulent transaction  whereby  the  plaintiff  was 
Induced  to  make  the  increased  allowance  of 
compensation  referred  to;  and  it  is  specifi- 
cally alleged  in  the  third  count  of  the  com- 
plaint that  the  sworn  statement  of  Piatt  was 
presented  "by  and  on  behalf  of  both  the  said 
defendants,  Piatt  and  Salisbury,  to  the  Post- 
master General. "  The  complaint  further  al- 
leges that  by  means  of  these  false  representa- 
tions and  "  by  means  of  false  and  fraudulent 
Touchers  presented  to  the  said  Postoffice  De- 
partment of  the  United  States,  the  said  de- 
fendants, QeoTge  H.  Piatt  and  Monroe  Sails- 
cury,  were  paid  by  and  received  from  this 
plaintiff  a  larger  sum  of  money  than  they 
were  entitled  to  receive."  It  thus  appears 
that  each  of  the  defendants  participatal  in 
this  transaction,  and  it  was  proper  to  iiie 
them  as  jointly  and  severally  liable. 

Th^re  is  but  one  cause  of  action,  and  that 
for  the  excessive  payments  made  between 
December  16th,  1878,  and  August  21st,  1882. 
Piatt  was  contractor  during  this  period,  and 
the  service  was  performed  tor  him  by  Satis* 

643 


bury,  to  whom  was  paid  the  compenaatioai 
agreed  upon  in  the  amended  contract.  Tb« 
single  cause  of  action  then  is  for  the  recovery 
of  such  amount  as  was  in  excess  of  the  torn 
al  lowed  by  law.  Piatt  and  Sal isburv  accord* 
ing  to  the  facts  admitted  by  the  demarrer, 
are  equally  concerned  in  the  fraud  perpe- 
trate upon  the  government,  one  by  pre- 
senting in  behalf  of  both  a  sworn  statenu^ 
containing  false  and  fraudulent  allegations 
whereby  the  Postmaster  G^eneral  was  induced 
to  amend  the  original  contract,  allowing 
increased  compensation,  the  other  by  present- 
ins  *for  payment  false  and  fraudulent  [121 
vouchers  comporting  therewith,  upon  the 
faith  of  which  the  money  was  paid.  They 
are  then  jointly  and  severally  bound  to  re- 
fund the  sum  so  paid  and  received  io  viola- 
tion of  section  8961  of  the  Reyised  Sututea. 

Assuming,  as  we  must,  on  this  heariog. 
the  truth  ct  the  facts  set  forth  in  the  com- 
plaint, we  are  of  opinion  that  the  demwrer 
should  have  been  overruled. 

As  Piatt  was  not  in  the  court  below.  It 
was  error  to  have  sustained  the  demuner  sad 
dismissed  the  action  as  to  him. 

The  judgment  is  reversed  and  the  caois 
remanded  for  further  proceedings  in  coa- 
formity  to  this  opinion. 
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THB  UNITED  8TATBS,  PIf,  in  Br^ 

MONROE  SALISBURY. 
<8ee  &  a  Baporter*li  ed.  Ifi-nL) 

lUeotery  ef  monen  wrongi^paid  bg  tie  UtUd 
8UUe$  far  mail  termee-^cam  feUomtL 

L  Where  a  oontraotor  for  ourylna  the  asfl  m/^ 
let  his  oootraot  to  aoocber  and  tbtveaftrr  tte 
former,  at  the  InstUration  and  In  tbe  tDttvM  cf 
the  latter,  by  means  of  false  repreteDtadoot  la  a 
sworn  afBda  vlt  that  it  required  addttlooalaea  lai 
horses  to  perform  tbe  service,  proonrad  a  laiftr 
sum  to  be  paid  to  tbe  latter  by  the  Uohad  taM 
than  he  was  entitled  to,  tbe  same  «ay  be  reeov- 
ered  from  the  latter  in  an  actSoo  by  the  UaMtl 
States,  under  0. 8.  Bev.  Stat.  M  SMI  and  tfR.aatf 
it  is  improper  to  dlsmisB  the  complaint  aliahiC 
those  facts,  upon  the  demurrer  that  it  don  oot 
state  a  cause  of  action  and  that  the  ooatfafictr 
should  be  Joined  as  defendants,  eto. 

t,    Ufilted  States  V.  Ptott,  ante,  p.  ML  foOovel   • 

[No.  167.J 

Submitted  Jan.  SS,  1896.    Dteiiti  M^nk  A 

1896, 

IN  ERROR  to  the  Circoit  Coart  (^  tbe  UiM 
States  for  the  Northern  District  of  M 
ifomia,  to  review  a  judgment  sostainiDC  a  de- 
murrer and  dismissing  a  suit  brought  l>Ttki 
United  SUtes,  plaintiff,  against  Monroe  §a]» 
bury,  defendant,  to  recover  money  dsinwd  to 
have  been  paid  to  the  defendant,  in  eice«  of 
what  he  was  legally  entitled  to  for  serriocs  la 
carrying  the  mul.  Beter$ed,  wiik  dir^rU^m  H 
offerruU  ike  demurrer,  and  fir  Striker  prtem^ 
inge. 
The  facts  are  stated  ia  the  opioSoa. 
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JfK  I«fltwrenee  Maacwell,  Jr.   SoUeitor 
Gen,,  for  plfdoUff  in  error. 
i^.    Monroe   SalUborx  defendant  in 

Mr.  JuaUee  Harlan  delivered  the  opinion 
•f  the  court: 

This  case  differs  very  little  from  the  one 
jnst  determined.  The  complaint  is  in  three 
ooants.  The  first  count  alleges  in  substance 
that  on  March  15th,  1878,  one  Thomas  A.  Mc- 
Deyitt  contracted  in  writing  with  the  United 
States,  through  the  Postmaster  General,  to 
cairy  the  mail  on  the  route  then  known  as 
Ko.  86,115,  six  times  a  week  fer  the  period 
of  four  years  from  July  1st,  1878,  for  a  consid- 
122]  eration  of  $6425  per  *annum,  between 
Helena,  Montana,  by  way  of  Hot  Springs, 
Ko. ,  Black  Fort  City,  Toll  Gate,  Deer  Lodge, 
Yamhill,  Pioneer,  New  Chicago,  and  Bear's 
Hoath  and  Missoula,  and  back.  In  pursuance 
of  this  contract  McDevitt  entered  upon  and 
continued  the  performance  of  the  service  un- 
til October  1st,  1878,  at  which  date  he  sublet 
his  contract  to  Monroe  Salisbury,  the  defend- 
ant, who  performed  the  service  during  the 
remainder  of  the  said  contract  term,  to  wit, 
until  June  30th,  1882.  On  July  1st,  1879.  the 
subcontract  was  duly  recognized  by  the  Post- 
master General,  and  thenceforth  such  sums  as 
were  due  and  payable  by  virtue  of  the  orig- 
inal contract,  as  afterwards  amended  and 
dianged  in  the  manner  hereinafter  set  forth, 
were  paid  to  said  Salisbury. 

For  thepurpose  of  expediting  the  service 
between  Helena  and  Missoula  and  the  in- 
tennediate  places  mentioned,  the  Postmaster 
General  ana  McDevitt  agreed,  on  December 
S4th,  1878,  to  shorten  the  schedule  of  de- 
partures and  arrivals  on  said  route  from  Jan- 
uary 1st,  1879,  and  to  increase  the  service. 
Accordingly,  by  order  of  the  Postmaster  Gen- 
ual, the  running  time  upon  the  route  was 
reduced  from  86  hours  in  summer  and  59  in 
winter  to  80  hours  in  summer  and  45  hours 
in  winter,  in  consideration  of  which  an  ad- 
ditional sum  was  allowed  of  $9687.50  per 
annum,  in  supposed  accordance  with  the  pro- 
visions of  section  3961  of  the  Revised  Stat- 
utes of  the  United  States.  By  said  order  the 
service  was  also  increased  one  trip  per  week 
from  January  Ist,  1879,  for  which  an  addi- 
tional annual  allowance  of  $2671.08  was  made 
-4uch  allowance  being  computed  pro  rata 
upon  the  basis  of  the  compensation  in  the 
original  contract  as  increased  by  the  addi- 
tional allowance  for  increase  of  speed.  These 
changes  were  agreed  to  by  McDevitt. 

After  the  execution  of  the  subcontract  be- 
tween McDevitt  and  Salisbury,  whereby  all 
moneys  thereafter  due  the  former  under  the 
eriginal  contract  were  to  be  paid  to  the  latter, 
McDevitt,  In  his  own  name,  but  in  the  in- 
terest and  at  the  instigation  of  Salisbury, 
did,  by  means  of  certain  false  and  fraudulent 

representations  set  forth  in  a  sworn  statement 
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dated  December  18th,  1878,  represent  to  the 
Postmaster  General  that  in  oroer  to  perform 
the  service  upon  the  then  existing  schedule 
*it  required  6  men  and  24  horses,  and  to  [123 
perform  the  proposed  expedited  service  would 
require  15  men  and  60  horses,  which  repre- 
sentations were  wholly  false  and  ^udulent 
in  that  neither  McDevitt  nor  Salisbury  ever 
required  or  used  in  carrying  the  mail  upon 
the  expedited  schedule  any  greater  number  of 
men  or  horses  than  McDevitt  alleged  in  his 
sworn  statement  were  required  for  or  actually 
used  in  performing  the  service  upon  the  orig- 
inal schedule.  And  those  false  representa- 
tions were  designed  to  mislead  and  did  mis- 
lead the  Postmaster  General. 

By  means  of  such  fraudulent  statements  by 
McDevitt,  and  by  means  of  fraudulent  vou- 
chers presented  to  the  Postoffice  Department, 
Salisbu^  was  paid  by  and  received  from  the 
United  States  a  larger  sum  of  money  than  he 
was  entitled  to  for  the  performance  of  such 
mail  service  under  the  amended  contract.  The 
sum  so  received  by  him  in  excess  of  what  he 
was  legally  entitled  to  receive  between  July, 
1st,  1879  (the  date  on  which  the  subcontract 
was  first  recognized  by  the  Postoffice  Depart- 
ment) and  July  1st,  1882  was  $30, 690. 16.  The 
original  contract  between  the  plaintiff  and 
McDevitt  and  the  subcontract  between  Mc- 
Devitt and  Salisbury  were  exhibited  with  the 
complaint  and  made  pan  thereof. 

Judgment  was  demanded  in  this  sum  with 
interest  from  July  81st,  1882,  and  costs. 

The  second  count  is  the  common  law  count 
for  money  had  and  received. 

The  third  count  sets  forth  the  same  facts  as 
in  the  first  count,  and  alleges  that  by  reason 
thereof  the  plaintiff *s  officers  were  induced  to 
pay  the  moneys  aforesaid  from  July  1st,  1879. 
to  July  81st,  1882,  amounting  in  the  aggre- 
gate to  $80. 690. 16,  which  sum  was  paid  by 
the  plaintiff's  officers  as  above  set  forth,  in 
mistake  of  fact,  and  was  received  by  said  de- 
fendant contrary  to  the  provisions  of  section 
8961  of  the  Revised  Statutes  of  the  United 
States 

In  this  case  the  subcontractor  only  was  sued, 
while  in  the  former  case  both  the  principal 
contractor  and  the  subcontractor  were  sued. 

*The  present  case  is  controlled  by  [124 
the  decision  just  rendered  in  United  States  v. 
Piatt t  ants,  p.  63. 

The  iud^ent  is  reversed  and  the  cause  re- 
manded with  directions  to  overrule  the  de- 
murer, and  for  further  proceedings  in  con- 
formity with  this  opinion. 

Beversed. 

The  decision  in  this  and  the  preceding  case 
control  cases  168,  169.  170,  171,  the  title  of 
each  of  those  cases  being  United  States  v. 
Salisbury.  The  judgment  in  each  case  is 
reversed  and  the  cause  remande(l  with  direc- 
tions to  overrule  the  demurrer  and  put  the 
defendant  to  his  answer. 
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THE  CALEDONIA. 

iBee  8.  a  Reporter^  ed.  U4-1I7.I 

Warranty  that  the  afiip  ia  seatoorihy—asiun^ 
tion  of  ri8k-~damage$. 

L  The  shipowner's  undertakiiiir  is  not  merely  that 
be  will  do  and  has  done  his  best  to  make  the  ship 
flt«  but  that  the  ship  is  really  fit  to  undertro  the 
perils  of  the  sea  and  other  incidental  risks  to 
which  she  must  be  exposed  in  the  course  of  the 
Toyaffe:  and,  this  being  so«  that  undertaking  is 
not  discharged  because  the  want  of  fitness  is  the 
result  of  latent  defects. 

&  The  assumption  by  the  shipper  in  the  agree- 
ment for  shipping  cattle  or  in  the  bill  of  lading 
of  the  risk  of  mortality  or  accident  throughout 
the  voyage  does  not  constitute  an  exemption 
of  the  shipowner  from  his  obligation  to  fumiSh 
a  seaworthy  vessel  at  its  commencement. 

Bb  Where  cattle  are  injured  during  transportation 
by  sea  by  reason  of  delay  from  the  unseaworthi- 
ness of  the  vessel  the  damages  are  the  shrinkage 
in  the  weight  of  the  cattle  and  from  the  fall  in 
their  market  value  during  the  delay  in  arrival, 
the  latter  being  not  too  speculative  or  remote 
where  the  parties,  at  the  time  of  contracting  for 
the  carrying  of  the  cattle  knew  and  contemp. 
hited  that  they  were  not  to  be  sold,  until  after 
arrival. 

[No.  107.] 

Argued  Ike.  IS,  15,  J894,      Decided  March  11, 

1896. 

APPEAL  from  a  decree  of  the  Circuit  Coast 
of  the  United  States  for  the  District  of 
Massaebusetts,  in  favor  of  the  libelant,  Mayer 
Goldsmith,  against  the  steamship  Caledonia, 
for  the  sum  of  $7850,  and  damages  to  cattle 
•hipped  on  board  stiid  steamship  caused  by  the 
breaking  of  the  shaft  of  said  ship,  and  the  de- 
lay thereby,  said  decree  being  in  affirmance  of 
the  decree  of  the  U.  8.  district  court.  Af- 
firmed. 

See  same  case  below,  60  Fed.  Rep.  667,  48 
Fed.  Rep.  661. 

Statement  by  Mr,  Chief  Justice  Fnllen 
This  was  a  \\\w\  in  admiralty  by  a  shipper  of 
cattle  against  the  steamship  Caledonia  to  le- 
cover  damages  caused  by  the  breaking  of  her 
shaft.     The  district  court  decreed  in  favor  of 
libelant,  50  Fed.  Rep.  567,  and  claimants  ap- 
pealed.    The  circuit  court  found  the  following 
facts  and  conclusions  of  law: 
125]    **'This  was  a  libel  in  admiralty,  in  a 
cause  of  contract,  civil  and  maritime,  by  a  ship- 
per of  cattle  against  the  steamship  Caledonia, 
to  recover  damages  caused  by  the  breaking  of 
her  shaft. 
"The  Caledonia  was  one  of  the  Anchor  Ihie 

KoTi.— JLs  Ui  Uabaitu  for  necessaries^  supplies,  and 
repairs  to  Ship;  liabiUty  for  conduct  and  acts  of 
master  and  mariners^  see  note  to  United  States  v. 
The  Malek  Adhel,  U:  239. 

A8  to  eommhn  carriers  of  live  animals:  duty  and 
UabilUy,  see  note  to  New  York,  L.  B.  &  W.  R.  Oo.  v. 
BsUll.  87: 29E2. 

As  to  consiffnment:  how  far  consignment  of  ooods 
vests  the  property  in  eonsionee,  and  to  whom  is  the 
carrier  responsible  forlorn  or  injury^  see  note  to 
Grove  V.  firien,  12: 1148L 

As  to  liabHUy  of  carrier  Ify  water  forlossor  dam' 
age  to  goods^  see  note  to  Moore  v.  American  Transp. 
Co.  16: 674. 
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of  transatlantic  steamshiM,  owned  and  

ployed  by  the  claimants,  Henderson  Brothen, 
as  common  carriera.  The  plaintiff  was  a  dealer 
in  and  exporter  of  cattle. 

'*The  terms  of  the  contract  between  the 
parties  were  as  expressed  in  the  foDowing 
memorandum  of  agreement,  made  before  tlio 
shipment  of  the  caUle,  and  in  the  foUowing 
bill  of  lading  signed  at  the  time  of  shipmenl^ 
and  afterwards  accepted  1^  the  libelant; 

*  Memorandum  of  Agreement. 
'Concluded  at  New  York,  the  twenty-flftb  daj 
of  May,  1885,  between  Messrs.  Hendersoa 
Brothers,  7  Bowling   Green,    New  York, 
agents  of  the  steamer  Caledonia,  hereinafter 
described  as  the  party  of  the  first  part,  and 
Mr.  M.  Goldsmith  of  New  York,  herdnafler 
described  as  the  shipper  of  the  second  part 
The  agents  of  the  steamer  agreed  to  let  to 
said  shipper  suitable  space,  as  under  noted,  for 
the  transportation  of  live  cattle,  that  is  to  say: 
On  the  steamship  Caledonia,  for  about  two 
hundred  and   seventy-five  to  three  hundred 
head  of  cattle  on  and  under  docks.     Steamer 
expected  to  sail  from  Boston  for  London  aboot 
eleventh  of  June.  The  agents  agreed  to  fit  the 
stalls  in  the  style  customary  at  the  port  of  Bos- 
ton, to  the  satisfaction  of  inspectors  of  Boctoa 
insurance  companies,  and  the  5hip|)er,  who 
win  assume  all  responsibility  for  the  same,  tod 
for  various  appliances  of   ventilation,  after 
shipment  of  the  cattle;  and  the  steamer  Cale> 
douia  undertakes  to  supply  suflScient  good  con- 
densed water  for  the  *use  of  the  animab  [126 
during  the  voyage.    All  water  casks,  bocketi, 
hose  and  similar  appliances  most  be  pot  on 
board  by  shipper  of  the  cattle. 

'A  reasonable  supply  of  fodder  for  the  tai- 
mals  will  be  carried  t>y  the  steamship  Cile> 
donia,  free  of  freight;  but  freight  if  demioded 
shall  be  pavable  on  any  unusual  excess  of  fod- 
der landed  at  port  of  destination.  Hay  sad 
straw  to  be  in  compressed  bales. 

'The  steamer  Caledonia  will  also  fnnbh 
free  steerage  passage  for  attendants  (not  ex- 
ceeding  one  man  to  every  thirty  cattle)  of«r, 
and  return,  providing  them  with  the  neoestry 
utensils  for  the  voyage. 

•The  agents  of  the  steamer  agree  to  nodfy 
the  said  shipper,  at  least  six  days  in  adtaiKr, 
of  the  intended  departure  of  the  steamship, 
and,  twelve  hours  prior  to  sailing,  of  the  d^ 
and  hour.  In  event  of  ship(>er  failing  to  de- 
liver the  cattle  to  steamship  within  tweoty- 
four  hours  after  expiry  of  due  notice,  as  •fof^ 
mentioned,  steamer  is  to  have  liberty  to  ail 
and  freight  is  to  be  paid  in  full  by  the  party  of 
the  second  part. 

'The  steamer  Caledonia  agrees  to  deUfcr  tbt 
cattle  St  Deptford,  and  the  shipper  tftices  lo 
bear  tonna^,  dock  or  shed  dues  wbeo  ts- 
curred.  The  cattle  are  to  be  delivered  snd  r^ 
ceived  from  steamship's  decks  immediately  os 
arrival  at  the  port  of  destination. 

*The  shipper  agrees  to  ship  all  the  cattkthi 
steamship  can  carry  as  above  menticMied,  psy 
ing  freight  on  same  at  the  rate  of  forty  flff 
shillings  British  sterling  per  bullock,  forcittle 
all  shipped. 

'The  shipper  agrees  to  prepay  fr^bt  oetto 
above  mention<  d  shipments  in  ctirreot  foodi 
at  flrs^cla8s  bankers,  selling  rate  for  sight  ti> 
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ehtnge^  on  the  number  of  cattle  shipped  at 
Boston,  Tessel  lost  or  not  lost,  and  irrespectiTe 
tH  tbe  number  landed  at  tbe  port  of  destina- 
tion: and  tbe  sbipper  assumes  all  risk  of  mor- 
tality or  accident,  however  caosed.  throogh- 
oot  the  Tovage. 

'The  shipper  agrees  to  deUrer  the  cattle  on 
tbe  date  and  hoar  ordered  by  the  agents  of  the 
itetmer,  or  pay  demurrage  of  the  sttenship 
for  all,  or  any  detention  incurred  by  his  fail- 
faigtodo  so. 

127]  *'  In  case  of  non-arrival  of  vessel  in 
time  to  sail  from  Boston,  on  or  before  18th  of 
June  shipper  has  option  of  cancellation.  Any 
di^Mite  ansinff  on  this  contract  to  be  settled 
by  arbitration  in  the  usual  way  in  Boston. 

'  Henderson  Brothers.* 

« Cattle  Bill  of  Lading. 

'Shipped  alive,  by  M.  Goldsmith,  and  at 
shipper's  risk,  in  and  upon  the  steamship  called 
the  Caledonia,  now  lying  in  the  port  of  Bos- 
ton and  bound  for  London,  two  buodred  and 
serenty-four  head  live  cattle,  to  be  delivered 
from  the  ship's  deck,  at  the  aforesaid  port  of 
London;  the  act  of  God,  the  Queen's  enemies, 
pirates,  restraint  of  princes  and  rulers,  perils 
of  tbe  seas,  rivers,  navigation  and  land  transit, 
of  whatever  nature  or  kind,  restrictions  at 
port  of  dischar^,  loss  or  damage  from  delays, 
coHision,  straining,  explosion,  heat,  fire,  steam 
boiler;  and  machinery  or  defects  therein, 
tmnssbipment,  escape,  accidents,  suffocation, 
mortslitj,  disease  or  deterioration  in  value, 
segligcoce,  default  or  error  in  Judgment  of 
pilots,  master,  mariners,  engineers,  stevedores, 
or  any  other  person  in  the  employ  of  tbe 
steamship  or  of  tbe  owners  or  their  agents,  ex- 
cepted; with  liberty  to  sail  with  or  without 
pilots,  to  tow  and  assist  vessels  in  all  situa- 
tions, to  call  at  any  port  or  ports  to  receive 
fuel,  load  or  discbarge  cargo,  or  for  any  other 
purpose;  and  in  the  event  of  the  steamship's 
patting  back  to  Boston  or  into  any  other  port, 
or  being  prevented  from  any  cause  from  pro- 
ceeding in  the  ordinary  course  of  her  vovage, 
to  transship  by  anv  other  steamer  unto  order  or 
to  his  or  their  assigns. 

'  Freight  for  the  said  stock  to  be  paid  with- 
out anv  allowance  of  credit  or  discount,  at  the 
rate  of  £3  5  0  sterling  for  each  animal  shipped 
on  deck,  and  £2  50  sterling  for  each  animal 
shipped  under  deck,  whether  delivered  or  not, 
vessel  lost,  or  not  lost,  cattle  Jettisoned  in  all 
or  in  part,  or  otherwise  lost,  with  average  ac- 
customed. In  the  event  of  the  loss  of  the  ves- 
sel, of  her  not  arriving  at  the  said  port,  or  of 
tbe  consignee  neglecting  to  pay  the  freight 
upon  the  arrival  of  the  vessel,  or  neglecting  to 
pav  the  charges  and  expenses  herein  men- 
l28J  tioned,  *the  shipper,  in  consideration  of 
the  waiving  of  the  payment  of  the  freight  in  ad- 
vance,  hereby  binds  and  obligates  Inmself  to 
psy  tbe  freight  above  expressed,  and  such 
chargea  and  expenses  upon  demand. 

'It  is  also  stipulated  and  agreed  l^  the  ship- 
per, as  a  condition  of  the  ^ipment,  that  he 
wH]  take  charge  of  the  stock  during  the  voy- 
Sfs,  the  vessel  furnishing  water  only;  that  be 
hss  examined  the  condition  of  the  steamer,  the 
coostruction  of  the  stalls  and  the  means  of 
ventilation,  and  approved  of  the  same,  and 
thst  no  claim  shall  be  made  for  any  loss  or 
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damage  resulting  therefrom;  that  any  mortal- 
itv»  sickness  or  deterioration  in  Uie  condition 
of  the  stock  shall  be  presumed  to  arise  from 
the  condition  of  the  animals  when  shipped,  or 
from  natural  causes. 

'Consignees  to  enter  the  property  at  the 
customhouse  within  twenty-four  hours  after 
the  ship  is  reported  there,  and  to  remove  the 
same  immediately  upon  being  landed  ,otherwise 
the  property  may  be  discharged  by  the  agenta 
of  the  ship  at  the  expense  and  risk  of  the  ship- 

Ser  or  consignee  of  cargo.  Porterage  of  the 
eliverv  of  toe  cargo  to  be  done  by  agents  of 
the  ship,  at  the  expense  and  risk  of  the  re- 
ceivers. Lighterage,  tonnage  and  shed  dues 
pavable  by  the  receivers.  This  bill  of  lading, 
duly  indorsed,  to  be  given  up  to  the  ship 
agents,  in  exchange  for  delivery  order. 

'In  witness  whereof,  the  master,  purser  or 
agents  of  the  said  ship  hath  affirmed  to  three 
bills  of  ladin?,  all  of  this  tenor  and  date,  one 
of  which  bills  being  accomplished,  the  others 
to  stand  void. 

'  In  accepting  this  bill  or  lading,  the  shipper, 
as  owner,  or  agent  of  the  owner  of  the  prop- 
erty shipped,  expressly  accepts  and  agrees  to 
all  its  stipulations,  exceptions  and  conditions, 
whether  written  or  printed. 

'  Dated  in  Boston,  Mass.  15th  June,  1885. 

'  J.  Miller  Stewart. 
•For  the  Agents.* 

"  On  Monday,  June  15,  1885.  tbe  libelant 
be  shipped  on  board  the  Caledonia  at  Boston,  to 
delivered  at  Deptford,two*hundred  and  [129 
seventy  four  head  of  cattle  in  good  order  and 
condition;  and  put  on  board  fodder  sufficient 
for  a  voyage  of  fifteen  days  (a  day  or  two 
more  than  the  usual  length  of  voyage), 
being  all  tbe  fodder  that  by  the  usage  of  tbe 
business  he  was  bound  to  provide.  On  tbe 
morning  of  June  24,  the  ninth  day  out  from 
Boston,  in  smooth  weather,  the  propeller  shaft 
of  the  Caledonia  broke  straight  across  in  tbe 
stem  tube.  There  had  been  no  heavy  weather 
on  this  voyage,  and  the  propeller  did  oot  strike 
against  any  rock  or  derelict  or  other  object. 
The  cause  of  the  breaking  of  the  shaft  was  its 
having  been  weakened  by  meeting  with  ex- 
traordinarily heavy  seas  on  previous  voyages. 
At  the  time  of  leaving  Boston  on  June  15,  the 
shaft  was  in  fact  unfit  for  the  vovage,  and  by 
reason  of  its  unfitness  the  vessel  was  unsea- 
worthy.  No  defect  in  the  shaft  was  visible 
or  could  have  been  detected  by  the  usual  and 
reasonable  means.  If  the  shaft  had  been  taken 
out  and  examined.  No  negligence  on  the  part 
of  the  owners  of  tbe  steamship  was  proved. 

"By  reason  of  the  breaking  of  the  shaft, 
the  voyage  lasted  twenty-five  days,  and  the 
cattle  were  put  on  short  allowance  of  food, 
and  in  conseouence  thereof  were  landed  in 
Deptford  in  the  afternoon  on  Monday,  July 
20,  in  an  emaciated  condition. 

"  The  market  days  in  London  were  Mon- 
days and  Thursdays.  By  the  usual  course  of 
the  business  of  shipping  live  cattle  from  Bos- 
ton to  Deptford  for  the  London  market,  and 
in  accordance  with  the  knowledge  and  con- 
templation of  both  parties  at  the  time  of  the 
execution  of  the  memorandum  of  agreement 
and  the  bill  of  lading,  the  cattle  were  not  to 
be  sold  before  arrival,  and  were  sold  at  the 
first  market  after  their  arrivaL 
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"  The  amount  of  the  damages  suffered  by  the 
libelant  was  as  stated  in  the  following  agree- 
ment, signed  and  filed  by  the  counsel  of  the 
parties: 

'  It  is  hereby  agreed  that  the  whole  amount 
of  damages  suffered  by  the  libelant  (exclusive 
of  interest)  arose  from  two  sources  of  loss: 
shrfokage  in  tbe  weight  of  cattle  from  the 
protracted  Yoyage,  and  fall  in  the  market  value 
of  the  cattle  during  the  delay  in  arrival;  and 
that  these  two  causes  together  made  the  loss 
seven  thousand  eight  hundred  and  fifty  dol- 
130]  lars,  *and  that  one  half  thereof,  to  wit, 
three  thousand  nine  hundred  and  twenty  five 
dollars,  was  and  is  to  be  attributed  to  each 
cause/ 

••  Condunons  of  Law, 

**  There  was  a  warranty  that  the  vessel  was 
seaworthy  at  the  time  of  sailing  from  Boston. 
This  warranty  was  not  affected  by  the  excep- 
tions in  the  bill  of  lading.  The  breach  of  the 
warranty  was  the  cause  of  all  tbe  damage 
claimed.  The  libelant  is  entitled  to  recover 
$7850  and  interest." 

Tbe  circuit  court  thereupon  entered  a  final 
decree  for  the  sum  so  found  together  with  in- 
terest  and  costs.  The  opinion  is  reported  in 
48  Fed.  Rep.  681.  Claimants  appealed  to  this 
court. 

Mr,  Georg^e  Patnam  for  appellants. 
Mr,  Henry  M.  Rockers  for  appellee. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

In  The  Edwin  L  Morriaon,  158  U.  B.  199, 
210  [88:  688,  693]  the  language  of  Mr,  Justice 
Gray,  delivering  the  opinion  of  the  circuit 
court  in  the  i>resent  case,  was  quoted  with  ap- 
proval to  this  effect:  "  In  everv  contract  for 
the  carriage  of  goods  by  sea,  unless  otherwise 
expressly  stipulated,  there  is  a  warranty  on 
the  part  of  the  shipowner  that  the  ship  is  sea- 
worthy at  the  time  of  beginning  her  yoyage, 
and  not  merely  that  he  does  not  know  her  to 
be  unseaworthy,  or  that  he  has  used  his  best 
efforts  to  make  her  seaworthy.  The  warranty 
is  absolute  that  the  ship  is,  or  shall  be,  in  fact 
seaworthy  at  that  time,  and  does  not  depend 
on  his  knowledge  or  4»Dorance,  his  care  or 
negligence." 

After  renewed  consideration  of  the  subject, 
in  the  light  of  the  able  arguments  presented  at 
the  bar,  we  see  no  reason  to  doubt  the  correct- 
ness of  the  rule  thus  enimciated. 

The  proposition  that  the  warrant  of  sea- 
worthiness exists  by  implication  in  all  contracts 
131]  for  sea  carriage,  we  do  not  'understand 
to  be  denied;  but  it  is  insisted  that  the  war- 
ranty is  not  absolute,  and  does  not  cover  latent 
defects  not  ordinarily  susceptible  of  detection. 
If  this  were  so,  the  obligation  resting  on  the 
shipowner,  would  be,  not  that  the  ship  should 
be  fit,  but.  that  he  had  honestly  done  his  best 
to  make  her  to.  We  cannot  concur  in  this 
view. 

In  our  opinion,  the  shipowner's  undertaking 
Is  not  merely  that  he  wiU  do  and  has  done  his 
best  to  make  the  ship  fit,  but  that  the  ship  is 
really  fit  to  undergo  the  perils  of  the  sea  and 
other  incidental  risks  to  which  she  must  be  ex- 
posed in  the  course  of  the  voyage;  and,  this 
being  so,  that  undertaking  is  not  discharged 
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because  the  want  of  fitness  is  the  result  of  la- 
tent defects. 

The  necessity  of  this  conclusion  is  made  o^ 
yious  when  we  consider  the  settled  rule  in 
spect  of  insurance,  for  it  is  clear  that  tbe 
dertaking  as  to  seaworthiness  of  the  sbipo 
to  the  shipper  is  coextensiye  with  that  of  the 
shipper  to  his  insurer. 

That  rule  is  thus  given  by  Parsons  (1  Ma* 
rine  Insurance.  867)  "  Svery  person  who  pn^ 
poses  to  any  insurers  to  insure  bis  ship  agmiBii 
sea  perils,  during  a  certain  voyage,  impuedly 
warrants  that  his  ship  is,  in  eyerv  respect,  in  a 
suitable  condition  to  proceed  and  continue  cm 
that  yoyage,  and  to  encounter  all  caommoe 
perils  and  dangers  with  safety.  .... 
This  warranty  is  strictly  a  condition  precedent 
to  tbe  obligation  of  insurance;  if  it  be  not  per- 
formed, the  policy  does  not  attai-h;  and,  if  thn 
condition  be  broken,  at  the  inception  of  the 
risk  in  any  way  whateyer  and  from  any  causa 
whatever,  there  is  no  contract  of  insurance^ 
the  policy  being  wholly  void." 

In  Kopitoff  V.  WiUon,  L.  R.  1  Q.  B.  Dlv. 
877,  381.  although,  as  there  was  no  necessity 
to  consider  the  law  as  to  latent  defects,  whether 
such  defects  would  constitute  an  exoepdoe 
cannot  be  said  to  have  been  passed  on,  the 
general  rule  was  laid  down  as  we  have  stated 
it,  and  the  existence  of  the  warranty  in  ques- 
tion on  the  part  of  a  shipowner  was  aaeerted 
with  reference  to  his  character  as  such,  sod 
not  as  existing  only  in  those  cases  in  which 
he  is  also  acti ng  as  a  carrier.  That  was  in  ectioo 
in  which  the  plaintiff  sought  to  recover  dam- 
ages for  the  loss  *of  a  large  number  of  [  1 3S 
weighty  iron  armor  plates  and  bolts,  one  of  tbs 
plates  having  broken  loose  and  gone  through  tbs 
side  of  the  Aip,  which,  in  conseotience,  weal 
down  in  deep  water  and  was  totally  lost  with 
all   her  cargo.     The  case  was  tried   befois 
Blackburn,  J,,  who  told  the  Jury  as  matter  of 
law  that  the  shipowner  warranted  the  fltoes 
of  his  ship  when  she  sailed,  and  not  merely 
that  he  had  honestly  and  in  good  faith  en- 
deavored to  make  her  fit,  and  left  the  foUon* 
ing  questions  to  the  jury:  *'  Was  the  yeisel  si 
the  time  of  her  sailine  in  a  state,  as  reganis 
the  stowing  and  receiving  of  thede  plates,  res* 
son  ably  fit  to  encounter  the  ordinary  perik 
that  might  be  expected  on  a  voyage  at  tbsl 
season  from  Hull  to  Cronstadtt    Second.  If 
she  was  not  in  a  fit  state,  waa  the  loss  tbsl 
happened   caused   by  that  unfitness?*   Tks 
rule  for  new  trial  was  discharged  in  view  of 
the  warranty  by  implication  that  the  ship  was  la 
a  condition  to  perform  the  voyage  then  abootts 
be  undertaken,  and  Field,  /,  among  otbtf 
things,  said:  "It  appears  to  na,  also,  tkal 
there  are  good  grounds  in  reason  and  connwa 
sense  for  holding  such  to  be  the  law.    It  ii 
well  and  firmly  estabUsbed  that  In  everj  mir 
rine  policy  the  assured  cornea  under  so  i» 
plied  warranty  of  seaworthiness  to  his  asmcr. 
and  if  we  were  to  hold  that  he  has  not  the  bee- 
efit  of  a  similar  Implication  in  a  cootradwyck 
he  makes  with  a  snipowner  for  tbe  oanisfe  of 
his  goods,  the  consequence  would  be  thst  bs 
would  lose  that  complete  indemnity  anisii 
risk  and  loss,  which  it  is  the  object  and  W- 
pose  to  give  him  by  tbe  two  contracts  tskea 
together.    Holding  as  we  now  do,  the  renll 
is,  that  the  merchant^  by  his  contract  with  tki 
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ihipowiier,  baying^  become  entitled  t6  bave  a 
ibip  to  cany  his  goods  warranted  fit  for  that 
pnnwae,  and  to  meet  and  struggle  against  the 
penk  of  the  sea,  is,  by  his  contract  of  assur- 
iQoe»  protected  against  the  damage  arising 
from  Mich  perils  acting  upon  a  seaworthj 
•bip.- 

Tbls  was  the  yiew  expressed  by  Mr,  c7t/«- 
tic6  Brown,  then  district  judge.  In  The  Eu- 
gene Veeta,  2S  Fed.  Rep.  762,  in  which  be  said: 
"  There  can  be  no  doubt  that  there  is  an  im- 
plkd  warranty  on  the  part  of  the  carrier  that 
his  vessel  shall  be  seaworthy,  not  only  when 
133]  she  begins  to  take  cargo  *on  board,  but 
when  she  breaks  ground  for  the  yoyage.  The 
Uieory  of  the  law  is  that  the  implied  warranty 
of  seaworthiness  shall  protect  the  owner  of  the 
cargo  until  his  policy  of  insurance  commences 
to  ran;  and,  as  it  la  well  settled  that  the 
lisk  under  the  policy  attaches  only  from  the 
time  the  veflsel  breaks  ground,  this  is  fixed  as 
the  point  up  to  which  the  warranty  of  sea- 
wortbineas  extends.**  And  the  case  of  Oohn 
y.  Datideon,  L.  R  2.  Q.  B.  Div.  455,  was  cited, 
where  it  appeared  that  the  ship  was  not  In  fact 
seaworthy  at  the  time  she  set  sail,  but  that  as 
ihe  was  found  to  be  seaworthy  at  the  time  she 
commenced  to  take  cargo,  she  must  have  re- 
ceived the  damage  in  the  course  of  loading;  and 
Field,/.,  obseired  that  *'no  degree  of  sea- 
wcmhinessfor  the  yoyage  at  any  time  anterior 
to  the  commencement  of  the  risk  will  be  of  any 
ayafl  to  the  assured,  tuiless  that  seaworthiness 
existed  at  the  time  of  sailing  from  the  port  of 
loading.  As,  therefore,  the  merchant  In  a 
case  like  the  present  would  not  be  entitled  to 
recover  andnst  his  underwriter  by  reason  of 
the  breach  of  warranty  in  sailing  in  an  un- 
seaworthy  ship,  it  would  follow  that,  if  the 
warranty  to  be  implied  on  the  part  of  the  ship- 
owner is  to  be  exhausted  by  his  having  the 
ihip  seaworthy  at  an  anterior  period,  the  mer- 
mnt  would  lose  that  complete  indemnity,  by 
ineans  of  the  two  contracts  taken  together, 
which  it  is  the  universal  habit  and  practice  of 
mercantile  men  to  endeavor  to  secure.*' 

Hie  reasons  for  the  sirlct  enforcement  of 
the  warranty,  in  insurance,  have  frequently 
been  commented  on. 

In  Dougku  v.  Scougall,  4  Dow,  269,  270, 
Lord  Eldon  said:  "I  have  often  bad  occasion 
to  observe  here,  that  there  is  nothing  in  mat- 
ters of  insurance  of  more  importance  than  the 
implied  warranty  thai  a  ship  is  seaworthy 
when  she  sails  on  the  voyage  insured;  and  I  have 
endeavored,  both  with  a  view  to  the  benefit  of 
commerce  and  the  preservation  of  human  life, 
to  enforce  that  doctrine  as  far  as,  in  the  exer- 
cise of  sound  disctetion,  I  have  been  enabled 
to  do  80.  It  is  not  necessary  to  inquire, 
whether  the  owners  acted  honestly  and  fairly 
In  the  transaction;  for  it  is  clear  law  that, 
however  just  and  honest  the  intentions  and 
<HH)duct  of  the  owner  may  be,  if  he  is  mistaken 
134]  *]n  the  fact,  and  the  vessel  is  in  fact  not 
■eaworthy,  the  underwriter  is  not  liable." 

(Similarly,  Mr,  Justice  Curtis,  in  Bullard  T. 
Iher  WiUiame  Ins.  Co.  1  Curt  148.  155, 
itated  in  his  change  to  the  jury:  "There  is 
^  implied  warranty  connected  with  marine 
policies  that  the  vessel,  at  the  outset  of  her 
voyage,  is  seaworthy  for  the  voyage  in  which 
sbe  is  insured.  This  obligation  is  imposed,  bv 
law,  on  the  insured  for  sound  reasons.    It 
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takes  away  all  temptation  to  expose  life  and 
property  to  the  dangers  of  the  seas  in  yessels 
not  fitted  to  encounter  or  avoid  them.  It  is 
not  a  contract  that  the  owner  will  use  dili- 
gence to  make  his  vessel  seaworthy,  but  an 
absolute  warranty  that  she  is  seaworthy,  uid 
if  broken  the  policy  is  made  void."  And  Mr. 
Justice  Story,  'in  The  Iteeside,  2  Siunn.  567, 
575,  declared  "every  relaxation  of  the  com- 
mon law  in  relation  to  the  duties  igid  responsi- 
bilities of  the  owners  of  carrier  ships  to  be 
founded  in  bad  policy  and  detrimentid  to  the 
general  interests  of  commerce.*' 

As  the  same  warranty  implied  in  respect  of 
policies  of  insurance  exists  in  respect  of  con- 
tracts of  affreightment,  that  warranty  is  neces- 
sarily as  absolute  in  the  one  instance  as  in  the 
other. 

In  Putnam  v.  Wood,  8  Mass.  481, 485,  8  Am. 
Dec.  179,  the  supreme  judicial  court  of  Massa- 
chusetts, speaking  through  Parker,  J,,  said: 
"It  is  the  duty  of  the  owner  of  a  ship,  when 
he  charters  her  or  puts  her  up  for  freight  to 
see  that  she  is  in  a  suitable  condition  to  trans- 
port her  cargo  in  safety;  and  he  is  to  keep  hei 
in  that  condition,  unless  prevented  by  perils  ol 
the  sea  or  unavoidable  accident.  If  the  goods 
lost  by  reason  of  any  defect  in  the  vessel, 
whether  latent  or  visible,  known  or  unknown, 
the  owner  is  answerable  to  the  freighter,  upon 
the  prindlple  that  he  tacitly  contracts  that  his 
vessel  shall  be  fit  for  the  use,  for  which  he 
thus  employs  her.  This  principle  governs, 
not  only  in  charter  parties  and  in  policies  of 
insurance;  but  it  is  equally  applicable  in  con- 
tracts of  affreightment.'* 

This  early  case  is  cited  by  Chancellor  Kent, 
who  affirms  the  doctrine  in  these  words: 
"The  ship  must  be  fit  and  competent  for  the  sort 
of  cargo  and  the  particular  service  in  which 
she  is  engaged.  If  there  should  be  a  latent  de- 
fect in  the  vessel,  unknown  *to  the  owner  [135 
and  not  discoyerable  upon  examination,  yet,  the 
better  opinion  is  that  the  owner  mtist  answer 
for  the  damage  caused  by  the  defect.  It  is  an 
implied  warranty  in  the  contract,  that  the  ship 
be  sound  for  the  voyage,  and  the  owner,  like 
a  common  carrier,  is  an  insurer  against  every- 
thing but  the  excepted  perils.'*    8  Kent,  *205. 

The  high  authority  of  Lord  Tenterden, 
(Abbott  Shipping  [1st  ed.1  146):  Lord  Ellen- 
borough,  Lyon  v.  Mells,  5  East,  428;  Mr.  Baron 
Parke,  Gibson  v.  Small,  4  H.  L.  Cas.  858,  404; 
and  Lord  Blackburn,  Steel  v.  State  Line  8.  8. 
Co,  L.  R.  8  App.  Cas.  86;  may  be  invoked .  in 
support  of  this  view,  and  it  is  sustained  by  de- 
cisions of  this  court,  The  Northern  Belle  v. 
Bobson.  76  U.  8.  »  Wall.  526  [19:  748];  Work 
V.  Leathers,  97  U.  8.  879  [24: 1012];  preceding? 
that  of  The  Edwin  1.  Morrison,  153  U.  8.  199 
[88:  6881  which  hi  tjtms  adopts  it.  Thepoint 
was  distinctly  ruled  in  The  Qlenfruin,  L.  R. 
10  Prob.  Div.  108.  There  a  steamship  laden 
with  curgo  became  disabled  at  sea  in  conse- 
quence of  the  breaking  of  her  crank  shaft. 
Such  breakage  was  caused  by  a  latent  defect 
in  the  shaft,  arising  from  a  fiaw  in  the  weld- 
ing, which  it  was  impossible  to  discover.  It 
was  held  that  under  his  implied  warranty  of 
seaworthiness  a  ship  owner  contracts,  not 
merely  that  he  will  do  his  best  to  make  the 
ship  reasonably  fit,  but  that  she  shall  really  be 
reasonably  fit  lor  the  voyage,  and  that  aa,  when 
the  Olenfruin  started,  the  shaft  waf  not  rea, 
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•onably  fit  for  the  voyage,  she  was  ansea- 
worthy  and  the  owner  was  liable;  and  Lyon 
▼.  MelU,  supra;  Kopitoff  v.  Wilson,  L.  R.  1 Q. 
B.  Diy.  177;  Steel  v.  State  Line  iSSL  O^.  L.  R.  8 
App.  Cas.  78.  were  referred  to. 

Again,  in  the  The  Laertes,  L.  R  13  Prob. 
Div.  187,  a  steamship  became  disabled  at  sea 
owing  to  the  breaking  of  her  fl^- wheel  shaft 
through  a  flaw  in  the  welding  existing  at  the 
commencement  of  the  voyage,  but  not  dis- 
coverable by  the  exercise  of  any  reasonable 
care,  and  it  was  held  that  she  was  not  sea- 
worthy for  the  voyage,  and  that  but  for  a  limi- 
tation, on  the  implied  warranty,  in  the  bills  of 
lading,  there  would  have  been  a  breach. 

The  point  is  thus  put  by  Judge  Brown,  of 
the  southern  district  of  New  York,  in  7%^ 
Bover,  88  Fed.  Rep.  615,616:  "This  warranty  ex- 
tends  to  latent  defects  not  discoverable  by  prior 
1361  *examination.  Either  the  ship  or  the 
freighter  must  bear  such  risks;  under  the  war- 
ranty of  seaworthiness  the  law  places  this  risk 
upon  the  ship  and  her  owner."  And  see  The 
Lizzie  W.  Vinlen,  19  Blatchf .  840.  Blalchf ord, 
J.%  TheCarih  Frince,  68  Fed.  Rep.  266,  Bene- 
dict. Jr,  WhitaU  v.  Brig  WiUiam  Henry,  4  La. 
228,  23  Am.  Dea  483;  Taleot  v.  Com,  Ins.  Oo. 
2  Johns.  124,  128,  8  Am.  Dec.  406. 

It  is  urged  that  doubt  is  thrown  upon  the 
doctrine  by  the  reasoning  in  Beadheafi  v.  Mid- 
land B,  C^.  L.  R  4  Q.  B.  379;  L.  R  2  Q.  B. 
412.  There  a  passenger  sought  to  charge  a 
common  carrier  for  an  injury  occasioned  by 
the  breaking  of  an  axle  by  reason  of  a  bidden 
flaw;  and  the  Court  of  Exchequer  Cbamlier 
held  that  a  contract  made  by  a  general  carrier 
of  passengers  for  hire  with  a  passenger  is  to 
take  due  care  (including  in  that  term  the  use 
of  skill  and  foret^igbt)  to  carry  the  passenger 
safelv,  and  is  not  a  warranty,  that  the  carriage 
in  which  he  travels  shall  be  free  from  all  de- 
fects  likely  to  cause  peril,  although  those 
defects  were  such  that  no  skill,  care,  or  fore- 
sight could  have  detected  their  existence.  But 
the  court  was  careful  to  point  out  the  broad 
distinction  between  the  liabilities  of  common 
carriersof  goods  and  of  passengers,  and  in  the 
case  at  bar  the  ship  owner  was  not  only  liable 
as  such  but  as  a  common  carrier,  and  subject 
to  the  responsibilities  of  that  relation. 

That  case  was  decided  in  1869,  and  those  of 
The  Qlenfruin  and  The  Laertes  in  1886  and 
1887,  yet  the  latter  rulings  seem  to  have  been 
accepted  without  question,  and  were  certainly 
unaffected  by  any  attempt  to  apply  a  rule  in 
respect  of  roadworthiness  in  the  carriage  of 
passengers  by  a  railroad  to  the  warranty  of 
eeaworlhiness  in  the  carriage  of  goods  by  a 
«hip. 

In  our  Judgment  the  circuit  court  rightly 
held  that  the  warranty  was  absolute;  that  the 
-Caledonia  was  unsea worthy  when  she  left  port; 
and  that  that  was  the  cause  of  the  damage  to 
libelant's  cattle. 

This  brings  us  to  the  inquirv  whether  the 
•claimants  can  escape  from  the  liability  which 
the  law  imposed  upon  them  by  reason  of  the 
•exceptions  in  the  bill  of  lading. 

These  exceptions  were:    "The  act  of  God, 

1371  *the  Queen's  enemies,  pirates,  restraint 

•of  princes  and  rulers,  perils  of  the  sea,  rivers, 

navigation  and  land  transit,  of  whatever  nature 
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or  damage  from  delays,  collisioos,  straiaiBg, 
explosion,  heat,  fire,  steam  boilers  and  ma- 
chinery or  defects  therein,  tramsbipment.  es- 
cape,  accidents,  suffocation,  mortality,  diieass 
or  deterioration  in  value,  negHgenoe^  default 
or  error  in  Judgment  of  piloU*  master,  mar- 
iners, enginers,  stevedores,  or  any  other  pecaoa 
in  the  employ  of  the  steamship  or  (rf  the  own- 
ers or  theur  agents." 

It  is  claimed  that  the  Caledonia  was  ex- 
empted from  the  losses  caused  by  her  untea- 
worthiness  from  the  defective  shaft  at  the  com- 
mencement of  the  vovage  bv  the  exception  of 
''loss  or  damage  from  delays,  .  .  .  steam 
boilers  and  machinery  or  defects  therdn. ' 

As  is  well  said  by  counsel  for  appelJee  the 
exceptions  in  a  contract  of  carriage  limit  the 
liability  but  not  the  duty  of  the  owner,  and  do 
not,  in  the  absence  of  an  exprem  provisioo. 
protect  the  shipowner  against  the  conseqoeooet 
of  furnishing  an  unseaworthy  vemeL  Steel  v. 
StaU  Line  8S.  Ob.  L.  R  8  App.  Cas.  78;  Otl* 
roy  V.  Price,  App.  Cas.  (1898)  5«;  The  Qlt%- 
fruin,  L.  R  10  Prob.  Div.  108:  KopiofY.  WO- 
sonjj.  R  1 Q.  B.  Div  877;  TUtennll  w.NaUoMi 
SS.  Co.  L.  R  12  Q.  B.  Div.  297;  Thames  d 
M,  M,  Ins.  Go,  T.  Hamilton.  L.  R  12  Apfn 
Cas.  484,  490.  If  the  exceptions  are  capable 
of.  they  ought  to  receive,  to  use  the  langna^ 
of  Lord  Selbome  in  Steel  v.  SiaU  Line  S§,(V, 
'*a  construction  not  nullifying  and  destroyiog 
the  implied  obligation  of  the  shipowner  tn 
provide  a  ship  proper  for  the  performaaoe  of 
the  duty  which  he  has  undertaken." 

There  was  no  exception  in  this  bill  of  lading 
which  in  express  words  exempted  the  diip> 
owner  from  furnishing  a  seaworthy  vessel  ml 
the  commencement  of  the  voyase.  As  tbe  ex* 
ceptions  were  introduced  by  the  thIpoirBen 
themselves  in  their  own  favor,  thev  are  to  be 
construed  most  strongly  against  them,  aod  w« 
perceive  no  reason  why  the  obligatioo  to  fur- 
nish a  seaworthy  vessel  should  w  held  toht\r 
been  contracted  away  by  implication.  Thru 
meaning  ought  not  to  be  extended  to  give  tbe 
shipowner  a  protection,  which.  If  int^ided, 
should  have  been  expressed  in  dear  terms. 

^Moreover  the  words  "delays,**  **stearo[138 
boilers  and  machinery  or  defects  tbenis" 
formed  part  of  a  long  enumeration  of  theciiMei 
of  damage,  all  the  rest  of  which  related  to  But- 
ters subsequent  to  the  beginning  of  the  voraie. 
and,  bv  another  familiar  rule  of  constmctioo, 
thev  should  be  treated  at  equally  Umiladii 
their  scope. 

In  TattersfiU  y.  National  88.  Cb.,  cattle  bad 
been  shipped  under  a  bill  of  lading,  by  vbirb 
it  was  provided  that  tbe  defendants  were  to  be 
"  in  no  way  responsible  either  few  their  Moape 
from  the  steamer  or  for  accidents,  disesse,  or 
mortality,  and  that  under  no  drcamstiaoee 
shall  thev  be  held  liable  for  more  than  £S  for 
each  of  the  animals."  Tbe  ship,  after  ctrrr- 
ing  a  cargo  of  cattle  on  a  previous  Tovt|e,vu 
improperly  cleaned,  and  those  on  thn  vow 
took  the  foot  and  mouth  dlseaae.  It  wis  bad 
that  the  Uability  of  the  defendants  wai  sot 
limited  to  £5  for  each  of  the  cattle,  for  tk 
stipulations  of  the  bill  of  lading  related  to  tbe 
carriage  of  the  goods  on  the  voyage,  sod  did 
not  anect  the  obligation  to  have  tbe  ship  fit  for 
the  reception  of  the  cattle. 

In  27is  Laertes,  L.R  ISProt.  Uw,  187,  c«r 
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wts  shipped  uoder  three  different  forms  of  bills 
of  lading,  the  exceptions  in  which,  so  far  as 
mtterial,  were  respectively  as  follows:  "War- 
noted  seaworthy  only  so  far  as  ordinary  care 
can  provide;**  "warranted  seaworthy  only  as 
ftr  as  due  care  In  the  appointment  or  selection 
of  a^nts,  superintendents,  pilots,  masters,  offi- 
cers, engineers,  and  crew  can  insure  it;"  owners 
not  to  be  liable  for  loss,  detention,  or  damage 

...  if  arising  directly  or  indirectly  .  .  . 
from  latent  defects  in  boilers,  machinery,  or 
aoy  part  of  the  vessel  in  which  steam  is  used, 
fTtn  existing  at  time  of  shipment,  provided  all 
reasonable  means  have  been  taken  to  secure 
eflleiency."  These  exceptions  were  held  to 
limit  the  implied  warranty  of  seaworthiness  in 
trcnrdance  with  the  expressed  intention  of  the 
parties  to  that  precise  effect,  and  for  that  rea- 
ron  only  to  taKe  the  case  out  of  the  general 
rule. 

We  are  not  dealing^  with  the  question  of  how 
far  exceptions  may  be  given  effect  in  particu- 
lar cases,  but  whether  by  those  under  consid- 
eration claimants  were  exempted  from  liat)ility 
189]*for  unseaworthiness,  and  we  are  clearly 
of  opinion  that  they  were  not. 

Something  was  said  as  to  protection  from 
liability  by  reason  of  the  words  in  the  original 
memorandum  of  agreement  that  "  the  shipper 
assomes  all  risk  of  mortality  or  accident,  how- 
ever caused,  throughout  the  voyage.".  We 
igree  with  the  circuit  court  that  the  bill  of  lad- 
ing can  alone  be  considered  as  the  contract  be- 
tween the  parties,  the  memorandum  being  pre- 
liminary merely;  but  we  are  also  of  opinion 
that  the  same  rule  of  construction  would  apply 
to  the  memorandum  as  to  the  bill  of  lading, 
and  that  the  assumption  of  the  risk  of  moital- 
iiy  or  accident  throughout  the  voyage  did  not 
coDstitute  an  exemption  of  the  shipowner  from 
bis  obligation  to  furnish  a  seaworthy  vessel  at 
its  commencement. 

Bj  reason  of  the  unseaworthiness  of  the  Cale- 
donia the  cattle  were  not  delivered  at  the  time 
and  place,  when  and  where  they  should  have 
been,  and  loas  was  incurred  through  shrinkage 
in  weight  from  the  protracted  voyage  and 
tbron^h  fall  in  market  value  during  the  delay 
in  amval. 

It  is  argued  that  a  common  carrier  is  not 
liable  for  mere  delay  and  its  consequences  un- 
less he  has  been  at  fault,  and  that  claimants 
were  in  this  case  free  from  blame  because  the 
defect  was  a  secret  one.  This  contention,  how- 
ever, begs  the  question,  for  the  conclusion  up- 
on this  record  is  that  claimants  are  responsible 
for  breach  of  warranty  notwithstanding  the 
sbaft  was  defective  through  hidden  weakness. 
No  question  can  be  made  that  the  shrinkage 
was  a  direct  result  of  that  breach,  but  it  is 
further  insisted  that  changes  in  market  value 
were  too  speculative  to  furnish  Just  basis  for 
recovery.  But  as  it  is  found  as  a  fact  that 
these  parties,  at  the  time  of  contracting  to- 
gether knew  and  contemplated  that  the  cattle 
were  not  to  be  sold  before  arrival,  but  were  to 
be  sold  at  the  first  possible  market  day  after 
arrival,  it  follows  that  the  damages  by  reason 
of  the  fall  in  price  were  not  remote,  but  flowed 
naturally  from  the  breach  of  warranty.  Boto- 
ard  y.  StiitwOl  d  B.  Mfg.  Co.  189  U.  B.  199 
[85;  147];  Cincinnati  Siement' Lungren  Oas  Co, 
V.  Wntern  Siemeni  Lvngren  Co,  152  U.  8.  200 
(38:  411];  King  w.  Woodbridge,  84  Yt.   666; 


Laurent  ▼.  Vaughn,  80  Vt.  90;  AyvM  v.  Chi' 
eago  dh  N.  W.  B.  Co.  •l^  Wis.  215;  [140 
Deming  v.  Grand  Trunk  i^.  6i?.  48  N.  H.  455, 2 
Am.  Rep.  267;  Wilson  v.  iMnenahire  dh  T.  R, 
Co,  9  C.  B.  N.  8.  632;  Collard  v.  ISoutheoBtnn 
R,  Co,  7  Hurlst  &  N.  79;  The  City  of  Para,  44 
Fed.  Rep.  689;  and  cases  cited  by  the  circuit 
court.    Decree  affirmed, 

Mr,  Justice  Brown  dissenting. 

1.  Conceding,  for  the  purposes  of  this  ca5<e, 
that  under  the  stringent  rule  laid  down  by 
this  court  in  Richelieu  <t  0,  Nar,  Co.  v.  Boston 
Marine  Im,  Co,  186  U.  8.  408,  428  [34:  898. 
405];  and  The  Eklwinl.  Morrison,  153  U.  8. 199 
1 88:6881.  the  carrier  is  bound  to  respond  for  any 
loss  of,  or  direct  damage  to,  gouJs  in  conse- 
quence of  a  breach  of  his  implied  warranty  of 
seawoithiness,  whether  such  unseaworthiness 
were  known  or  unknown,  discoverable  or  un- 
discoverable,  it  does  not  necessarily  follow 
that  he  is  subject  to  the  same  measure  of  liabil- 
ity for  damages  occasioned  by  mere  delay  in 
making  the  voyage  within  the  usual  time. 

All  the  cases  cited  in  the  opinion  of  the 
court  are  those  wherein  either  the  ship  or  tho 
cargo  has  suffered  loss  or  direct  damnge,  by 
reason  of  her  unseaworthiness  at  the  com- 
mencement of  the  voyage.  Both  in  this  court 
and  in  the  court  below  the  case  is  treated  as  one 
involving  the  liability  of  the  carrier  as  an  in- 
surer of  the  goods  in  question.  The  author- 
ities, however,  make  a  clear  distinction  be- 
tween the  less  of  or  direct  damage  to  goods  on 
account  of  unseaworthiness,  and  the  conse- 
quences of  mere  delay.  In  the  one  ca5te  tho 
contract  is  to  deliver  the  goods  at  all  events, 
the  acts  of  Qod  and  the  perils  of  the  sea  alono 
excepted.  In  the  other,  it  is  to  use  all  reason- 
able exertions  to  carry  the  goods  to  the  port  of 
destination  within  the  usual  time. 

The  distinction  is  nowhere  better  or  more  con- 
cisely stated  than  in  Parsons  v.  Hardy,  14  Wend. 
215,  28  Am.  Dec.  521,  which  was  an  action  to 
recover  the  price  for  the  transportation  of  a 
quantityof  merchandise  from  Albany  to  Itbaca. 
rlaintiff  received  the  goods  at  Albany  on  board 
acanal  boat,  consigned  to  Ithaca.  *He  [141 
was  forced  to  stop  at  an  intermediate  point  in 
consequence  of  ice  in  the  canal,  the  defendant 
receiving  the  goods  and  transporting  them  to 
Ithaca.  Defendant  said  that  plaintiff  was  not 
entitled  to  recover  because  he  had  failed  to  de- 
liver the  goods  as  agreed.  Plaintiff  offered  to 
prove  that  he  was  delayed  in  the  canal  in  con- 
sequence of  a  collision  with  a  scow,  by  which 
his  boat  was  injured;  and  that  he  was  obliged 
to  stop  and  repair  it  The  court  charged  the 
jury  that  the  accident  to  the  boat,  though 
caused  by  misfortune  and  without  fault  of  the 
plaintiff,  waa  no  cause  for  his  delay,  which 
nothing  could  excuse  but  the  act  of  Qod  or  the 
enemies  of  the  country.  This  instruction  was 
held  to  be  erroneous,  Mr,  Justice  Sutherland 
observing:  "  Plaintiff,  as  a  common  carrier, 
was  responsible  at  all  events  for  the  final  safety 
and  delivery  of  the  defendants'  goods  to 
them  at  Ithaca.  Nothing  could  exonerate  him 
from  that  responsibility  but  the  act  of  Ood,  or  a 
public  enemy.  But  in  respect  to  the  time  of  de- 
livery, he  was  responsible  only  for  the  exercise 
of  due  diligence.  In  this  respect,  common 
carriers  stand  upon  the  same  ground  with 
other  bailees.    They  may  excuse  delay  in  the 


U7  U.  S. 


U.  8. .  Book  89 


41 


649 


UUU4 


BUFBBMB  COUBT  OF  THB  UkITBD  StATBB. 


Oct.  Tesm, 


delivery  of  goods  by  acddent  or  misfortune, 
hithough  not  inevitable,  or  produced  by  the 
act  of  Qod.  It  is  sufScient,  if  they  exert  due 
care  and  diligence  to  guard  a^inst  delay,  if 
the  goods  are  finally  delivered  m  safety.  The 
principle  upon  which  the  extraordinary  re- 
sponsibility of  common  carriers  is  founded, 
does  not  require  that  that  responsibilitv  should 
be  extended  to  the  time  occupied  in  the  trans- 
portation." 

Th4  principle  of  this  case  was  affirmed 
in  Wiberi  v.  Nm  York  A  E.  B.  Co.  12  N.  Y. 
245,  which  was  an  actibn  to  recover  damages 
for  the  negligence  of  the  defendant  in  not 
transporting  to  and  delivering  at  New  York  a 
quantity  of  butter  within  a  reasonable  time. 
The  defense  was  that  there  was  an  unusal 
quantity  of  merchandise  delivered  to  defend- 
ant to  be  transported  to  New  York;  that  its 
road  was  in  good  order,  properly  equipped, 
and  that  as  many  trains  were  run  as  could  be 
with  safety;  but  that  the  quantity  of  merchan- 
dise exceeded  the  capacity  of  the  road  to  trans- 
port the  same  immediately,  and  that  it  accu- 
142]mulated  in  the  depots.  *The  delay  was 
held  to  be  excused.  Said  the  court:  * 'The  law, 
upon  well  known  motives  of  policy,  has  deter- 
mined that  a  carrier  shall  be  responsible  for 
the  loss  of  property  entrusted  to  him  for  trans- 
portation, though  no  actual  negligence  exist, 
unless  it  happened  in  consequence  of  the  act  of 
Qod,  or  the  public  enemy;  but  when  the  goods 
are  delivered  at  the  place  of  destination,  and 
the  complaint  is  only  of  a  late  delivery,  the 
question  is  simply  one  of  reasonable  diligence, 
and  accident  or  misfortune  will  excuse  him, 
unless  he  have  expressly  contracted  to  deliver 
the  goods  within  a  limited  time." 

In  Thayer  v.  Burehard,  99  Mass.  508,  it  was 
also  held  that  the  fact  that  there  was  a  great 
accumulation  of  freight  for  transportation  over 
a  railroad  was  sufficient  to  relieve  the  corpora- 
tion from  liability  for  the  consequences  of  de- 
lay in  transportation.  '*For  losses,  expenses, 
or  other  damage  arisins:  from  mere  delay,  oc- 
casioned by  a  temporary  excess  of  business, 
and  without  fault,  the  carrier  is  not  respon- 
sible." To  the  same  effect  are  OcUena  d  G. 
U.  R.  Co.  V.  Roe.  18  HI.  488. 68  Am.  Dec.  574; 
HeUiwell  v.  Grand  Trunk  B.  Co,  10  Biss.  170; 
In  Gewnerv.  LakeShore  d  M.  8.  R.  Co.  102  N. 
Y.  563.  55  Am.  Rep.  887;  and  in  Lake  Shore 
dM.  8,  R.  Co,  V.  Bennett,  89  Ind.  457,  it  was 
held  (hat  a  railroad  was  not  liable  where  a  mob 
of  strikers  impeded  or  interrupted  the  carriage 
of  the  goods  in  Question.  In  the  following 
cases  it  was  also  held  that  the  carrier  was  respon- 
sible only  for  the  consequences  of  unreasonable 
delay:  The  Bueeem,  7  Blanchf.  551;  Page  v. 
Munroe,  1  Holmes,  232;  Ward  v.  New  Fork 
Cent.  B.  Co.  47  N.  Y.  29,  7  Am.  Rep.  405; 
Hand  t.  Baynea,  4  Whart.  204,  38  Am.  Dec. 
54;  Kinniek  Broi.  v.  Chicago  R,  I.  d  P.  B 
Co.  69  Iowa,  665;  Boner  v.  Merchants  8.  B.  Co, 
46  N.  C.  211;  Conger  v.  Eudeon  River  B  Co, 
6  Duer,  875;  PitUJmrg,  Ft.  W,  d,  C.  B  0$, 
T.  Haun,  84  lU.  86.  25  Am.  Rep.  422. 

The  English  cases  are  even  more  explicit 
than  our  own,  in  treating  the  contract  of  the 
carrier  as  demanding  onlv  the  exercise  of  due 
diligence  with  respect  to  the  time  of  deliveir.  A 
leac&ng  case  is  that  of  Briddon  v.  Great  North- 
ern B  Co.  fiS  L.  J.  Exch.  51;  4  Hurlst.  & 
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N.  847,  Am.  ed.  which  was  an  action  againsl 
a  railway  company  for  a  failure  to  £Hver 
'certain  beasts  within  a  reasonable  time.  [143 
whereby  the  beasts  were  deteriorated  in  condi- 
tion, and  a  market  lost  (precisely  the  damages 
which  are  claimed  in  this  case).    Transporta- 
tion was  deUiyed  by  a  heavy  snow  storm,  by 
which  the  market  day  at  Nottingham  was  kMt 
It  was  claimed  that,  under  the  circumstances, 
the  road  was  bound  to  obtain  additooal  en- 
cines.  and  use  extraordinary  efforts  to  send  on 
the  cattle-trucks.    But  the  court  held  that  the 
contract  entered  into  was  to  cany  the  cattle 
without  delay,  and  in  a  reasonable  time  under 
ordinary  cireumetanees.    That,  if  a  snow  storm 
occurred  which  made  it  impossible  to  cany 
the  cattle,  except  by  extraordinary  effort,  in- 
volving additional  expense,  the  company  was 
not  bound  to  use  such  means  and  to  incur  such 
expense.    In  Balee  v.  London  d  N,  W,  B  Co, 
4  Best  &  8.  66,  a  jury  found  that  the  goods 
were  not  delivered  within  a  reasonable  time. 
Lord  ChirfJuiiiee  Cockbum  said:  "Where  do 
time  is  mentioned  for  delivering  goods  carried, 
the  obligation  of  the  carrier  is  to  deliver  them 
within  a  reasonable  time;  and  that  is  a  ouct- 
tion  of  fact.    The  person  who  sends  gooos  is 
not  entitled  to  call  upon  the  carrier  to  go  oat 
of  his  accustomed  course,  or  to  use  extraordi- 
nary means  of  conveyance;  but  the  carrier 
must  do  that  which  is  within  his  power,  and 
which  it  is  reasonable  to  expect  that  be  sboold 
do  for  delivering  the  goods. 

The  case  of  Taylor  v.  Great  Northern  B  Cb. 
L.  R.  1  C.  P.  885,  was  an  action  for  damages 
rUstained  in  consequence  of  a  deity  in  the  de- 
livery  of  three  hampers  of  poultry,  sent  by  the 
railway  for  the  earlv  London  market  The 
delay  was  occasioned[  by  an  accident  wbkb 
occurred  on  defendant's  line  to  a  train  of  as- 
other  railway  company,  which  had  nrooiDg 
powers  over  that  portion  of  the  line.  Tbe  ac 
cident  resulted  solely  from  the  negligence  of 
the  servants  of  the  other  corporation.  It  wai 
held  that  the  railway  was  not  responsible.  Erie. 
C.  J.t  observing:  '*I  think  a  common  carrier^ 
duty  to  deliver  safely  has  nothing  to  do  with 
the  time  of  delivery;  that  is  a  matter  of  coo- 
tract,  and  when,  as  in  the  present  case,  there  b 
nu  express  contract,  there  is  an  implied  cna 
tract  to  deliver  within  a  reasonable  time,  lod 
that  I  take  to  mean  a*time  within  whirh[144 
the  canier  can  deliver,  using  all  reasons) we  r v- 
ertions."  Said  Montague  Smith,  •/..*  ''Comrooo 
carriers  do  indeed  insure  to  this  extent,  that 
they  will  safely  and  securely  carry  tbe  p^xxis, 
but  not  to  tbe  extent  of  guaranteeing  tbrir  ar- 
rival at  any  particular  nme."  The  imriitmi 
cases  in  England  nearly  all  turn  upon  tbeuttf«- 
tion  of  reasonable  time  for  tbe  delivery  of  tbe 
goods  after  the  ship  arrives  at  her  port  of  d» 
tination. 

Counsel  for  the  appellee  has  failed  to  cite  is 
authority  which  lends  countenance  to  t^ 
theory  of  the  opinion  in  this  case,  that  tbe  lis- 
bility  of  the  canier  for  the  conieeoucoccs  of 
delay  is  coextensive  with  bis  liability  for  tbt 
loss  of  the  goods  carried.  Not  onlv  do  tbe 
general  principles  of  law  hold  him  liable  Mnptv 
for  the  exercise  of  diligence,  but  the  bill  of 
lading  in  this  case  expresslv  exooerstes  bfa 
for  *Toss  or  damage  from  delays.**  From  rsi* 
sons  of  public  policy,  and  from  the  f set  thiC 
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tbe  carrier  and  bis  serraDto  are  solelj  entrusted 
with  tbe  custody  of  goods  carried,  and  the 
owner  has  no  means  of  protecting  himself 
igainst  their  embezzlement  or  negligence,  the 
law  has  imposed  upon  the  carrier  the  stringent 
liabflitj  of  an  insurer.  As  was  said  by  Lord 
Holi  in  Coggt  ▼.  Bernard,  2  Ld.  Raym.  909, 
918:  '*This  is  a  politic  establishment  provided 
hf  the  policy  of  the  law,  for  the  safety  of  all 
persons,  the  necessity  of  whose  affairs  obliges 
tbem  to  trust  these  sorts  of  persons,  that  they 
may  be  safe  in  their  ways  of  dealing;  for  else 
these  carriers  might  have  an  opportunity  for 
ondomg  all  persons  that  had  any  dealings  with 
tbem,  by  combining  with  thieves,  etc.,  and  yet 
(knog  it  in  such  a  clandestine  manner  as  would 
not  be  possible  to  be  discovered.  And  this  is 
the  reason  the  law  is  founded  upon  in  that 
point* 

These  reasons,  however,  have  no  applica- 
tion to  his  carrying  within  a  reasonable  time. 
As  to  such  contract,  the  law  Imposes  upon  him 
BO  extraordinary  liability. 

As  it  is  admitted  in  this  case  that  the  delay 
was  occaisioned  bv  a  defect  in  the  ship,  which 
ooald  not  have  been  discovered  by  the  ordi- 
nary methods  of  inspection,  it  seems  to  me 
dear  that  the  carrier  should  not  be  held  respon- 
145]  sible.  If  it  be  said  *that  the  damages  in 
this  case  were  the  direct  consequences  of  the 
breach  of  warranty  of  seaworthiness,  the  reply 
is  that  for  »ueh  damctges  the  ship  is  not  respon- 
lible,  provided  her  owner  has  used  due  dili- 
gence to  make  her  seaworthy,  although  if  the 
Koods  had  been  lost  or  destroyed,  he  would 
ha?e  liable  as  insurer.  In  the  cases  above 
cited,  if  the  merchandise  had  been  lost  in  con- 
sequence of  the  collision  in  the  canal,  the  ez- 
tnordinarv  accumulation  of  freight,  the  vio- 
lence of  the  mob,  or  the  accident  upon  the 
railway,  there  could  have  been  no  doubt  what- 
ever that  the  carrier  would  have  been  liable; 
but  as  the  consequence  of  the  accidents  in  each 
case  was  a  mere  delay  in  the  deliverv  of  the 
goods,  the  carrier  was  exonerated.  I  find  it 
impo^ble  to  distinguish  these  cases  in  princi- 
ple from  the  one  under  consideration. 

2.  There  is  idso  a  further  exception  in  the 
bill  of  lading  in  this  case  of  '*loss  or  damage 
from  .  .  .  machinery,  or  defects  therein." 
This  exception  was  obviously  inserted  for  the 
purpose  of  exempting  the  ship  from  some  lia- 
bQity  to  which,  without  such  exception,  she 
^onld  be  subject  It  evidently  was  not  in- 
tended to  apply  to  mere  breakages  of  machin- 
es, which  should  occur  after  the  voyage  began, 
since  the  breaking  of  sound  machinery  through 
stress  of  weather  is  treated  as  an  inevitable  ac- 
cident or  peril  of  the  sea,  for  which  the  ship 
^ould  not  be  liabl^  whether  there  were  an  ex- 
ception or  not.  Ike  Virgo,  8  Asp.  Mar.  L. 
Css.  285;  The  William  Lindsay,  L.  R.  6  P.  C. 
838. 

The  exception,  then,  must  be  referable  to 
latent  defects  in  the  machinery,  existing  at  the 
tiiae  the  voya^  began.  Of  course,  it  does  not 
^ply  to  negligent  defects  or  to  those  which 
^ht  have  been  discovered  by  the  exercise  of 
orobary  care,  but  as  to  any  latent  defects  I 
Ijsgard  this  exception  as  exonerating  the  canier. 
There  are  but  few  cases,  either  in  this  country 
^in  England,  where  the  direct  question  has 
been  presented,  but  in  all  those  to  which  our 
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attention  has  been  called  similar  exceptions  are 
treated  as  valid  and  binding.  Thus  in  2^s 
Miranda,  L.  R.  8  Adm.  Ct.  561,  a  steam  vessel 
became  disabled  at  sea,  in  consequence  of  her 
machinery  breaking  do  wn .  Her  cargo  had  been 
shipped  under  bills  of  *lading,  which  con-[146 
tained  "accidents  from  machinery"  among  the 
excepted  perils.  Another  steamship,  belong- 
ing to  the  same  owners,  fell  in  with  the  dis- 
abled vessel,  towed  her  into  port,  and  took 
proceedings  against  the  cargo  to  recover  salv* 
age.  The  defense  was  that  the  Miranda  was 
unseaworthy.  The  court  held,  first,  that  there 
was  no  sufficient  evidence  to  find  that  she  was 
unseaworthy  at  the  time  the  cargo  was  shipped, 
and  even  If  there  were,  that  the  exception  of 
"accidents  from  machinery,"  exonerated  the 
vessel  from  the  consequence  of  such  breakage, 
and  rendered  the  cargo  liable  for  its  proportion 
of  salvage.  The  Laertes,  L.  R  12  Prob.  Div. 
187,  was  a  similar  case,  wherein  the  cargo  was 
proceeded  against  for  salvage.  The  bills  of 
lading  under  which  the  cargo  was  shipped 
con  tamed,  among  other  excepted  perils,  the 
clauses:  "Warranted  seaworthy  only  so  far  as 
ordinary  care  can  provide,"  and  "owners  not 
to  be  liable  for  loss,  detention,  or  damage  • 
.  .  if  arising  directly  or  indirectly  .  .  . 
from  latent  defects  in  boilers,  machinery,** 
etc.  The  Laertes  broke  down  from  a  latent 
defect,  which  could  not  have  been  discovered 
by  the  exercise  of  reasonable  care,  and  it  was 
held  that  the  exception  of  latent  defects,  if  it 
did  not  abrogate,  at  all  events  limited,  the  war- 
ranty which  the  law  would  otherwise  imply 
that  the  ship  was  seaworthy  at  the  beginning 
of  the  voyage.  This  case  is  directly  in  point 
In  The  Curlew.  51  Fed.  Rep.  246,  affirmed  by 
the  Court  of.  Appeals,  8  U.  S.  App.  405,  the 
breaking  of  a  Junk  rin^  on  the  engine  cylinder 
was  held  to  be  an  acadent  of  the  sea  and  of 
the  machinery,  within  the  meaning  of  a  char- 
ter party  exempting  the  party  from  liability 
for  loss  of  cargo  caused  by  such  accident. 
And  in  The  Carib  Prince,  6d  Fed.  Rep.  266  a 
similar  exemption  of  latent  defects  was  held  to 
cover  damages  from  a  defective  rivet  in  the 
bulkhead  side  of  a  water  tank  where,  the  ship 
being  a  new  one,  the  tank  had  been  tested  by 
hammer  and  water  pressure  and  no  defect  had 
been  disclosed. 

The  cases  cited  in  the  opinion  of  the  court 
do  not  seem  to  me  to  support  its  conclusion. 
In  Steel  v.  8taU  Line  88.  Co.,  L.  R  8  App. 
Cas.  72,  the  cargo  was  damaged  by  sea  water 
getting  into  a  port  hole  which  had  been  negli- 
gently fastened.  *There  was  no  doubt  [147 
that  tiie  loss  was  due  to  the  negligence  of  the 
ship.  In  Gilroy  v.  Price,  App.  Cas.  (1898)  56, 
there  was  an  exception  of  liability  for  neglect 
in  the  navigation  of  the  ship  in  the  ordinary 
course  of  the  voyage,and  it  was  held,  very  prop- 
erly, that  this  did  not  apply  to  the  warranty  of 
seaworthiness,  that  the  loss  occurred  from  unsea- 
worthiness at  the  time  the  vessel  started  on  her 
voyage,  and  that  the  owners  of  the  ship  were 
liable.  In  The  Oleiifruin,  L.  R  10  Prob.  Div. 
108,  there  was  an  exception  of  "all  and  every 
the  dangers  and  accidents  of  the  seas  and  of 
navigation  of  whatsoever  nature  or  kind,"  and 
this  was  held  not  to  exonerate  the  vessel  from 
the  consequence  of  the  breaking  of  her  crank 
shaft  from  a  defect  in  the  welding  which  made 
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her  UDScaworthy.    In   TatttnaU  v.  National 
88.  O..  L.  R.  12  Q.  B.  Div.  297,  there  was  clear 

f)roof  of  Degligeiice  in  not  c'eaosing  and  dis- 
DfectiiK?  the  ship,  id  coDsequeoce  of  which 
plaintiff's  cattle  contracted  a  disease,  for  which 
the  ship  was,  of  course,  held  liable.  In  K*>pi- 
toffv.  Wilwn,  L.  R.  1  Q.  B.  Div.  877,  there 
was  a  failure  to  stow  certaio  iron  plates  in  a 
proper  maoner,  so  that  one  of  tbc^  broke  loose 
and  went  through  the  side  of  the  ship.  But 
there  was  in  that  case  no  exception  in  the  bill 
of  lading.  The  case  of  the  Insurance  Co,  v. 
Bamilton,  L.  R.  19  App.  Cas.  484,  is  equally 
inapplicable. 

If,  under  the  circumstances  of  the  present 
case,  the  vessel  be  not  exonerated  by  the  ex- 
ception in  the  bill  of  lading  of  *'loss  or  dam- 
age from  machinery  or  defects  therein."  I  am 
wholly  unable  to  conceive  what  defects  the  ex- 
ception was  intended  to  cover.  I  am  not 
ftware  that  there  is  any  magic  in  the  words 
••implied  warranty  of  seaworthiness,"  which 
enables  them  to  override  all  the  other  general 
principles  of  law  applicable  to  the  responsibil 
itv  of  the  carrier,  as  well  as  the  express  terms 
of  his  contract  with  the  shipper. 

I  am,  therefore,  constrained  to  dissent  from 
the  opinion  of  the  court,  and  am  authorized  to 
state  that  Mr,  Justice  Harlan  and  Mr.  Jus- 
tice Brewer  concur  in  this  opinion. 


148]  THOMAS  V.  COOPER,  Collector  of 
Customs,  Plff,  in  Err., 

V. 

JOHN  and  JA^IES  DOBSON. 

(See  S.  G.  Reporter's  ed.  14&-153D 

Duty  on  goat  hair. 

Under  the  Tariff  Act  of  1883,  hair  of  the  front  is  sub- 
ject to  a  duty  of  ten  cents  a  pound,  to  whatever 
uses  or  purposes  It  Is  or  may  be  adapted;  and 
beinir  thus  specified  as  subject  to  a  particular 
rate  of  duty.  Is  not  comprehended  in  the  clause 
relatinir  to  hair  ••not  specially  provided  for  in 
this  Act.** 

[No.  179.] 

Argued  Jan.  $4,  tS,  1895.    Decided  March  11, 

1895. 

Fl  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania,  to  review  a  judgment  in  favor 
of  John  and  James  Dobson,  plaintiffs,  against 
Thomas  Y.  Cooper,  Collector  of  Customs,  de- 
fendant, for  an  excess  of  tariff  duties  paid 
under  protest  on  imported  goat  hair.  Be- 
tersed,  and  ease  remtindedfor  a  new  trial. 

See  same  case  below,  46  Fed.  Rep.  184. 

Mr.  Edward  B.  Whitoey.  Assistant 
Atty,  Qen.  for  plaintiff  in  error. 

Messrs,  Richard  P.  White.  Thomas  Barle 
WJtite  and  Joseph  P,  McCuUen  for  defendants 
in  error. 

Nore.— ^a  to  lien  of  Uniled  States  far  dmies,  vet 
note  to  United  States  v.  850  Chests  of  Tea,  6: 70S. 

As  to  actum  to  recover  back  duties  paid  wider 
protest;  urotest^  howmade^  and  Us  efecU  sftit  note  to 
Qreely  v.  Tliompaon  IS:  881 ' 
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Mr,  Justice  Shiras  delivered  tlie  opinioo  of 
the  court: 

This  was  an  action  brought  in  tiie  Circoil 
Court  of  the  United  Sutes  for  the  Ea«tera 
District  of  Pennsylvania  by  the  firm  of  John 
and  James  Dobson  against  the  collector  of 
customs,  to  recover  an  alleged  excess  of  tariff 
duties  paid  under  protest 

The  controversy  was  over  the  character  of 
merchandise  imported  by  the  plaintilTa  and 
claimed  by  them  to  be  free  from  duty,  bet 
which  was  appraised  \n  the  officers  of  the 
government  as  subject  to  duty  at  the  rate  of 
ten  cents  a  pound. 

The  question  involves  a  constructioii  of  the 
Tariff  Act  of  March  8.  1883.  22  Sut  at  L. 
488.  The  importers  claim  that  the  aiticie  im- 
ported by  them  was  hair  within  the  meaainj^ 
of  paragraph  717,  page  519,  which  is  in  rbe 
following  terms:  '*Hair,  horse  or  cattle,  and 
hair  of  all  kinds,  cleaned  or  uncleaned,  dreva 
or  undrawn,  but  unmanufactured,  not  rpeci  illr 
enumerated  or  provided  for  in  this  Act,**  to  be 
free. 

*The  collector  classified  the  im porta  [149 
tion  as  goat  hair  under  Schedule  E.  some  of 
the  terms  of  which  were  as  follows: 

"All  wools,  hair  of  the  alpaca,  eoit,  tod 
other  like  animals,  shall  be  divided,  for  the 
ptirpose  of  fixing  the  duties  to  be  cbargeil 
thereon,  into  the  three  following  classes: 

''Class  one,  clothing  wools.— That  is  to  My. 
merino,  mestiza,  metz,  or  metis  wools,  or  other 
wools  of  merino  blood,  etc.    .    .    . 

* 'Class  two,  combing  wool8.«>Tb8t  it  to  at?. 
Leicester,  Cots  wold,  Ltncolosbire  down  cooV 
ing  wools,  Canada  long  wools,  or  other  like 
combing  wools  of  English  blood,  tod  osoallT 
known  bv  the  terms  herdn  used,  and  alto  til 
hair  of  the  alpaca,  goat,  and  other  like  asi- 
mals. 

"Class  three,  carpet  wools  and  other  similar 
wools. — Such  as  Don<»koi^  native  South  Aaer 
ica,  Cordova,  Valparaiso,  native  Smjrna,  aod 
including  all  wools  of  like  character  as  hare 
l)ccn  heretofore  usually  imported  into  thr 
United  States  from  Turkey,  Ckeeoe,  K^p(. 
Syria,  and  elsewhere." 

The  schedule  further  provides  that  vnols  :' 
the  first  class  shall  pay  a  duty  of  ten  cents  per 
pound;  wools  of  the  second  class,  and  *^1! 
hair  of  the  alpaca,  goat,  and  other  tike  im 
mals,"  ten  cents  per  pound;  wools  of  the  tbtrJ 
class,  two  and  a  half  cents  per  pound. 

A  dutv  was  exacted  avaiost  the  importation 
in  question  under  class  two  at  the  rate  of  tea 
cents  per  pound. 

The  case  resulted  in  a  Terdict  and  jodgtat 
in  favor  of  the  importers. 

At  the  trial  there  was  eridence  on  both  tldr« 
ss  to  the  true  character  of  the  hair.  It  appevi 
that  the  goods  were  invoiced  as  white  ciitle 
hair,  but  were  described  in  the  protest  at  com 
mon  goat  hair.  Samples  were  exhibited  to  tke 
jury  of  various  forms  of  wools  under  cte 
two,  including  a  sample  of  the  goods  in  dk 
pute.  The  witnesses  on  behalf  of  the  iopnn- 
ers  did  not  all  agree,  but  the  most  of  then  aid 
that  the  goods  were  goat  hair,  or  com  moo  gott 
hair. 

James  Dobson,  one  of  the  plaintiffi.  ttAi 
fied,  that  he  had  been  engaged  for  moie  that 
twenty  years  in  handling  and  manufactonsi 
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wool  and  bair,  and  that  the  goods  in  question 
1501  *in  the  present  case,  as  shown  by  the 
lunpie,  were  common  goat  hair. 

Assuming,  then,  as  we  have  a  right  to  do, 
thit  these  goods  were  common  goat  hair,  the 

foblem  is  under  what  clause  of  the  Act  of  1888 
common  goat  hair  to  be  classified. 

The  answer  would  be  readily  made  if  It  is  to 
be  found  io  the  terms  of  the  statute:  "Class 
two,  coml)ing  wools.— That  is  to  say,  •  .  . 
tn  hair  of  the  alpaca,  goat,  and  other  like 
loimals;"  and,  in  the  taxing  clause,  *'all  hair 
of  the  alpaca,  goat,  and  other  like  animals," 
tea  cents  per  pound. 

But  it  is  contended  that,  In  designating  what 
ibould  be  included  in  class  two,  Conmss 
ipecified,  not  wools  generally,  but  coinbing 
wools,  and  that  the  evidence  shows  that  the 
article  in  question  was  not  combing  wool, 
Dor  was  it  anything  that  could  be  used  for 
coinbing  purposes;  and  of  that  view  was  the 
learned  judge  who  tried  the  case  below.  He 
refused  to  cbari^  as  requested,  that.  If  the 
jury  found  that  the  article  in  dispute  was  hair 
of  the  goat  and  under  30  cents  per  pound, 
their  verdict  should  be  for  defendant,  but 
charged  that  if  the  jury  were  satisfied  that  the 
articHs  is  what  is  called  common  ffoat  hair, 
they  should  find  for  the  plaintiffs  because  if 
h  were  such,  it  is  not  to  be  classified  under 
the  section  applied  to  it  bv  the  appraiser;  and 
again,  he  charged  that  if  the  jury  were  not 
satisfied  that  the  article  was  such  as  is  known 
to  the  trade  as  common  goat  hair,  they  should 
inquire  whether  it  was  known  to  commerce  as 
combing  hair,  and  if  not  such,  they  should 
find  for  the  plaintiffa 

It  is.  therefore,  evident  that  the  court  below 
coDftmed  the  statute  as  meaning  that  class 
two  should  consist  wholly  of  articles  that 
oould  be  used  for  combing  purposes,  that  is, 
as  well  hair  of  the  goat  as  wools  that  were  sus- 
ceptible of  treatment  by  combing.  To  reach 
that  construction  the  court  was  obliged  to  lose 
slight  of  some  of  the  words  in  the  statute. 
Thus  in  the  leading  clause  of  Schedule  E: 
"AU  wools,  hair  of  Uie  alpaca,  goat,  and  other 
like  animals,  shall  be  divided,  for  the  purpose 
of  fixing  the  duties  to  be  charged  thereon,  into 
three  following  classes,"  and  in  class  two, 
"Combing  woola — That  is  to  say.  Leicester, 
15 1  ]Cotewold,down  combing  wools,  *or  other 
liki  combing  wools  of  English  blood,  and  usu- 
ally known  by  the  terms  herein  used,  and  afso 
aU  hair  of  the  alpaca,  goat,  and  other  like 
animals. "  So,  in  the  taxing  clause,  **  Wools  of 
thi  teetmd  ela$$,  and  all  hair  of  the  alpaca, 
goat,  and  other  like  animals."  Instead  of 
reading  the  statute  in  the  language  in  which 
it  is  written,  viz,  eomhing  tOooU  and  aft  hair  of 
the  goat,  the  court  below  reads  it  thus:  All 
combing  wools  and  combing  hairs,  or  combing 
wook  and  such  hair  of  the  alpaca,  goat,  etc., 
as  are  capable  of  beinj;  combed. 

There  is  no  apparent  reason  whv  Congress 
might  not  havo  thought  fit  to  classify  conibiog 
wools  under  the  same  head  with  all  hair  of  the 
alpaca,  goat,  and  other  like  animals.  Such  is 
the  natural  meaning  of  the  language  used,  and 
no  necessity  is  shown  why  It  should  be  de- 
parted from. 

In  the  Tariff  Act  of  1890  we  find  the  leading 
clause  thus  expressed:    *'A11  wools,  hair  of 
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the  camel,  goat,  alpaca,  and  other  like  ani* 
mals.  shall  be  divided,  for  the  purpose  of  fix- 
ing the  duties  to  be  charged  t  hereon,  into  tho 
three  following  dasses;"  and  the  second  clause 
of  classification  is  thus  expressed:  "Class 
two.  That  is  to  say,  Leicester,  Cotswold, 
Lincolnshire,  down  combing  wools,  Canada 
long  wools,  or  other  like  combing  wools  of 
English  blood,  and  usuallv  known  by  tho 
terms  herein  used,  and  also  hair  of  the  camel, 
goat,  alpaca,  and  other  like  animals." 

This  language  of  the  Act  of  1890  has  re- 
cently been  construed  by  the  Circuit  Court 
of  Appeals  of  the  First  Circuit  in  the  case  of 
United  States  v.  HopetpeU,  6  U.  S.  App.  187» 
61  Fed.  Gep.  798.  The  case  arose  on  a  decision 
of  the  board  of  general  appraisers,  aflQrming 
the  collector  of  the  port  of  Boston  In  assess- 
ing on  two  bales  of  goat's  hair  a  duty  at  the 
rate  of  12  cents  a  pound,  under  Schedule  K 
of  the  Tariff  Act  of  of  1890,  imposing  such  a 
duty  on  hair  of  the  camel,  goat,  alpaca,  and 
other  like  animals.  The  importers  contended 
that  their  goods  should  have  been  admit- 
ted under  that  paragraph  of  the  free  list 
which  provided  that  hair  of  horse,  cattle,  or 
other  animals  not  specially  provided  for  in  the 
Act  should  be  free. 

The  circuit  court.  Be  Cham,  48  Fed.  Rep. 
680,  ruled,  with  the  contention  of  the  import* 
ers,  and  adjudged  that  the  decision  of  the 
*board  of  general  appraisers  should  be  re  [152 
versed.  On  appeal,  the  judgment  of  the  circuit 
court  was  reversed,  and  the  court  of  appeals 
held,  per  Mr.  Justice  Gray,  sitting  with  Put- 
nam, (^'r^tt  Judge,  and  Nelson,  District  Judge^ 
as  follows: 

"The  facts  found  in  the  record,  and  on 
which  this  case  must  be  decided,  are  that  the 
wools  specified  in  class  2,  as  well  as  the  hair 
of  the  camel  and  of  the  alpaca,  are  all  fit, 
adapted  and  used  for  combing  purposes;  that 
there  are  breeds  of  goats,  such  as  the  Cash- 
mere and  the  Angora,  which  produce  hair  for 
combing  purposes;  but  that  the  goat  hair  in 
this  case  is  common  ^at  hair,  unfit  for  comlv 
log  purposes,  and  similar  in  its  adaptability 
and  use  to  the  hair  of  horses  and  cattle.  Upon 
the  face  of  the  Act  of  1890,  and  according  to 
the  clear  and  unambicpious  meaning  or  its 
words,  no  wools,  indeed,  are  included  in  class 
2,  except  combing  wools/  or  wools  fit  for 
combing;  but  there  is  no  such  restriction  with 
regard  to  hair;  and  *hair  of  the  camel,  goat 
alpaca,  and  other  animals'  is  subjected  to  a 
duty  of  12  cents  a  pound,  to  whatever  uses  or 

Eurposes  it  is  or  may  be  adopted;  and  goat's 
air,  being  thus  specified  as  subject  to  a  par- 
ticular rate  of  duty,  is  not  comprehended  in 
the  clause  relating  to  hair  not  specially  pro* 
vided  for  in  this  Act." 

The  court  proceeded  to  consider  arguments 
based  upon  the  previous  acts  and  decisions 
thereunder,  and  particularly  the  Act  of  1888, 
and  the  ruling  in  this  very  case,  Dobson  v. 
Cooper,  4fi  Fed.  Rep.  184,  but  was  of  opinion 
that  there  had  been  no  clear  or  well  settled 
construction  arrived  at  under  the  previous 
laws. 

The  phraseology  of  the  Act  of  1890  relieved 
that  case  from  the  pei^lexity  that  was  occa- 
sioned by  the  ofiScial  suggestion  that  the  words 
"alpaca,  goat;"  Ui  the  Act  of  1888,  was  in- 
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tended  to  describe,  not  two  animals,  but  one 
only,  an  "alpaca  goat,"  thus  affordinr  a  basis 
for  the  contention  that  the  whole  c&iuae  in- 
cluded only  animals  producing  hair  or  wool 
like  said  "alpaca  goat."  As  the  order  of  the 
words  in  the  Act  of  1890  is  "camel,  goat,  al- 
paca," it  is  obvious  that  Congress,  in  that  Act, 
did  not  haye  in  view  the  existence  of  such  an 
animal  as  an  "alpaca  goat,  and  it  is  fair  to 
presume  that  the  animals  enumerated  in  the 
Act  of  188:^  were  the  same  with  those  named 
in  the  subsequent  Act. 

153]  *AdoptiDg  the  reasoning  and  the  lan- 
guage of  the  opinion  of  the  circmt  court  of  ap- 
peals above  referred  to,  we  hold  that,  upon  the 
face  of  the  Act  of  1888,  and  according  to  the 
clear  and  unambiguous  meaning  of  its  words,no 
wools,  indeed,  are  included  in  class  2,  except 
combing  wools  or  wools  fit  for  combing;  but 
that  there  is  no  such  restriction  with  regard  to 
bair,  and  that  "all  hair  of  the  alpaca,  goat, 
and  other  like  animals"  is  subjected  to  a  uni- 
form duty  of  ten  cents  a  pound,  to  whatever 
uses  or  purposes  it  is  or  may  be  adopted;  and 
that  goat's  hair  being  thus  specified  as  subject 
to  a  particular  rate  of  duty,  is  not  compre- 
hended in  the  clause  relation  to  hair  "not 
specially  provided  for  in  this  Act." 

The  judgment  of  the  circuit  court  is  reversed, 
and  the  case  remanded  toith  directions  to  award 
smew  trial. 


JOHN    NEEL,   Administrator    of    Tobias 
Cline,  Flff.  in  Err., 

V. 

THE  PENNSYLVANIA  COMPANY. 
(Sees,  a  Beporter's  ed.  158,  IM.) 

Removal  qf  cause—costs. 

t.  The  aUegation,  in  the  petitioo  for  a  removal  of 
a  cause  that  the  plalntiir  '"is  a  resident  of  tbe 
state  of  Ohio  in  the  county  of  Richland**  is  not 
sufficient  to  show  his  citizenship  in  that  state: 
and  the  additional  allegation  **tbat  the  matters 

I  in  controversy  in  this  suit  are  wholly  between 
citizens  of  diflterent  states**  is  an  unauthorized 
conclusion  of  law  from  such  facts. 

t,  A  defendant  who  has  wrongfully  removed  a 
suit  from  the  state  court  to  the  United  States 
oirouit  court,  must  on  reversal,  pay  the  costs  in 
the  circuit  courc  and  in  this  court. 

[No.  188.J 

Submitted  Jan.  28,  1895.    Decided  March  IL 

1895. 


Nora.— At  to  tvmooal  of  eauaes,  under  Ad  of  1876; 
eUizensMp^  see  note  to  Meyer  ▼•  Delaware  R.  Gonstr. 
Oo.25:60B. 

As  to  removal  hy  one  (tf  two  or  more  defendants; 
separable  controversies^  see  note  to  Sloane  v.  Ander- 
M>n,  :SO:800. 

As  to  removal  of  eauses  to  United  States  courts  for 
local  prejudice^  see  notes  to  Gaines  t.  Fuentea, 
28: 5Si,  and  Jefferson  t.  Drlyer,  2S:  8B7. 

As  to  removal  of  causes  from  staUto  Federal  eowis 
where  UnUsd  States  Constitution^  Act  of  Congress, 
or  treaty  comes  in  question,  see  note  to  Little  York 
Gold  Wash.  *  W.  Go.  t.  Keyes,  24:  66ft. 

As  todvarioMs;  removal  of  causes;  vjhen  denied, 
•ee  note  to  GiTll  Bights  cases,  27: 88S. 

Astoremovalcf  actions  aoalnstogleers:  Rev.  StaL 
I  AM,  tea  note  to  DaTiB  T.  South  Oar^ina,  27:S7i. 
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IN  ERROR  to  the  Cireuit  Coort  of  tbe 
United  States  for  the  Northern  District  of 
Ohio,  to  review  a  judgment  for  the  defeodaat, 
the  Pennsylvania  Companj,  in  an  action 
brought  by  John  Neel,  administrator  of  Tobias 
Cline.  deceased,  plaintiff,  for  damages  for  the 
death  of  said  Cline  caused  by  tbe  wroogfol 
acts  or  negligence  of  the  defendant 


Mr.  Darius  Dirlam  for  plaintiff  in  eaoL 
No  counsel  for  defendant  in  error. 

Statement  by  Mr.  Chief  Jttsiiee  Fmnmrt 
This  action  was  brought  in  tbe  drcoit  ooort 
of  common  pleas  of  Richland  coanty,Ohio.aad 
removed  into  the  circuit  court  by  tbe  defcad* 
ant    The  petition  for  removal  stated :    ''First 
The  plaintiff  was  at  the  time  of  the  commence- 
ment of  this  action  and  still  is  a  resident  of  cbt 
state  of  Ohio,  in  the  county  of  Richland.  Sec- 
ond. The  Pennsylvania  Company,  *the  [154 
defendant  herein,  is  a  corporation  duly  tnoor- 
porated  under  and  by  virtue  of  tbe  laws  of  the 
state  of  Pennsylvania  and  was  at  tbecomnicnee- 
ment  of  this  action  and  still  is  a  atizen  of  ihst 
state,  and  was  not  then,  nor  has  it  ever  been, 
a  citizen  of  the  state  of  Ohia    Third.  Tbe 
matters  in  controversy  in  this  suit  are  wboUf 
between  citizens  of  different  states,  and  tht 
amount  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  of  two  thousand  dollars,  and  is  to  re- 
cover the  sum  of  ten  thousand  ($10,00())  dol- 
lars." 

The   record  failed  to  show  of  what  scats 
plaintiff  was  a  citizen. 

The  Chitf  Justice:  On  the  antbority  of  Gnts 
V.  American  Cent.  Ins.  Co.  109  U.  8,  278,  «. 
284;  [87:  982,  984.  935];  GmUnemtai  L  /ml 
Co.  V.  ahoads,U9  U.8.237  [80:  8801;  and  Mesi- 
field,  C.  dM.L.R  Co.  v.  Swan,  111  U.  a 
879,  888  [28:  462,  466],  the  Judgment  of  tki 
circuit  court  will  be  reversed,  with  instmctioos 
to  remand  the  case  to  the  state  court  with  ooitt 
against  defendant  in  error,  which  most  sl» 
pay  the  cosu  in  this  court  Hanriek  v.  Bsa- 
net,  158  tJ.  8.  192, 198  [M:  685,  6S7J. 

Judgment  reversed  accordingly. 


HENRY  BUETELL,  Py.  in  Wtr.. 

V. 

DANIEL  MAGONE.  Late  Collector  of  ths 
Port  of  New  York. 

(See  &  C  Reporter^  ed.  lU-lMJ 

Bequest  l9  court  to  instruct  flbjsjf  rfli%sa 

rugs. 

h  A  request  made  to  tbe  ooart  by  eaeh  party  IB 
Instruct  the  jury  to  render  a  venUoi  ta  hii  tivw 
is  not  equivalent  to  a  aubmlsaioii  of  te  ova  to 
the  court  without  the  interveotton  of  a  Jory*  ^ 
is  a  request  that  tbe  court  Hod  tbe  faces,  sa4  tk« 
parties  are,  therefore,  oonoluaed  1^  ^  iaia* 
made  by  the  court,  noon  which  tbe  lesQlOvi*- 
struotion  of  law  is  fflveo  to  tbe  jury,  nd  tto 
facts  having  been  thus  sobmitted  to  lbs  trW 


Nora.— ^eo  Uen<^  UnUed States  fan 

nototo  United  States  V.  an Cbeato  of  T^tm 

As  to  action  to  recover  hack  deUsspatiuHisrfn' 
test*  protest,  how  made,  and  its  s^set^  msmsww 
Greely  v.  Tbompaon,  IS:  OT. 
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«mrt»  tbit  court  is  limited  in  reviewing  its  action, 
to  iSbe  consideration  of  the  correctness  of  the 
flndinff  on  tlie  law,  and  must  affirm  if  thero  be 
UBj  erldence  in  support  thereof, 
ft.  Under  the  Tariff  Act  of  1888,  rugs  made  from 
pieces  of  carpets  or  carpetiogs  are  dutiabie  at  the 
tate  imposed  on  the  carpet  from  which  they  were 


[Na  118.] 
Argued  Dec  19, 1894,    Decided  March  11, 1896, 

r\  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  In  favor  of  de- 
toidant.  In  an  action  brought  bj  Henry  Bue- 
tell,  plaintiff,  against  Daniel  Magone,  late  col- 
lector  of  the  port  of  New  York,  "to  recover  for 
duties  allegea  to  be  Illegally  exacted  on  an  im- 
poftation  of  rugs.  Bevereed,  and  ease  remanded 
for  a  neuf  trial. 
See  same  case  below,  48  Fed.  Rep.  147. 

Statement  by  Mr.  Justice  White: 
In  March,  1887,  the  plaintiff  in  error  im- 
ported %  lot  of  rugs.  They  were  classed  by  the 
custom  authorities  as  "Toumay  vedvet  car- 
pets," and,  as  such,  held  subject  to  a  duty  of 
forty-five  cents  per  square  yard  and  80  per  cent 
ad  talarem.  The  importer  protested  against 
this  levy,  and  claimed  that  the  merchandise 
was  only  dutiable  at  40  per  cent  ad  valorem. 
The  collector  refusing  to  entertain  the  protest, 
appeal  was  in  due  time  prosecuted  to  the  Sec- 
retly of  the  Treasury,  and  upon  adverse 
decision  suit  was  brought  to  recover  the  differ- 
ence between  the  duty  enforced  by  the  col- 
lector and  that  which  the  importer  conceded 
to  be  due.  The  controversy  depends  on  the 
proper  construction  of  parts  of  the  Tariff  Act 
of  1883,  which  was  in  force  at  the  time  of  im 
portation. 

On  the  trial  of  the  case  two  witnesses  were 
examined,  one  the  importer,  in  his  own  behalf, 
the  other  a  witness  on  behalf  of  the  govern- 
ment. The  testimony  of  the  importer  was, 
substantially,  to  the  effect  that  the  rugs  in 
question  were  not  pieces  of  carpet  or  rugs 
made  from  pieces  of  carpet,  but  were  rugs 
woven  as  such;  that  they  were  of  various  sizes, 
viz:  thirt}^-six  inches  long  by  eighteen  wide, 
thirty-six  inches  long  by  thirty-six  inches  wide, 
fif^-four  inches  long  by  twenty-seven  inches 
wide,  sixty-three  inches  long  by  thirty-six 
faiches  wide,  or  seventy-two  inches  long  by 
forty-four  inches  wide.  The  differences  be- 
tween Wilton  carpet  and  the  rugs,  as  to  mode 
of  manufacture,  as  to  material  used,  and  when 
completed,  were  stated  thus:  The  rugs  were 
made  upon  a  loom  of  six  frames,  whilst  Wilton 
carpet  was  made  upon  one  of  five  or  less,  so 
that  looms  fitted  for  making  the  rugs  were  un- 
niited  for  making  Wilton  carpet.  The  material 
156]used  in  the  weft  of  the  rugs  was  ^differ- 
ent  from  that  which  was  used  in  a  Wilton  car- 
pet and  the  worsted  in  one  was  also  a  different 
quality  from  that  used  in  the  other.  The  rugs 
u  question,  he  said,  were  woven  with  cotton 
backs,  in  order  to  make  them  soft,  whilst 
Wilton  carpet  was  woven  with  a  jute  and  linen 
UtdL  The  design  of  Wilton  carpet  and  that 
«f  the  mgs  were  also  stated  to  be  entirely  dif- 
ferent, the  one  being  made  to  match  various 
leDffths,  the  other  being  one  pattern  for  the 
«ii6e  rug.    He  testified  that  the  rugs  were  sold 
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fabric  as  one  wherein  the  worsted  in  weaving 
was  cut  with  a  knife,  so  as  to  leave  a  plusfi 
surface,  and  declared  that  Saxony,  Axminister, 
Moquette  velvet,  and  tapestry  velvet  carpeta 
were  also  plush  fabrics,  bet^ause  their  threada 
were  cut  so  as  to  make  the  surfaces  like  plush. 
In  this  sense  there  was  a  similarity  between  the 
rugs  in  question  and  Wilton  carpet,  that  is,  they 
were  hoth  plush  fabrics,  although  in  other  re- 
spects there  existed  the  differences  already  re- 
cited. The  witness,  moreover,  said  that  the 
name  g^iven  to  the  articles  * 'Wilton- Daghestan 
rugs,"  in  no  way  indicated  that  they  were  made 
from  Wilton  carpet,  but  simply  signified  that 
they  were  a  plush  fabric.  There  were  two  ex- 
hibits in  the  case  which  were  shown  the  wit- 
ness, one  a  sample  of  the  rugs  in  question,  and 
the  other  a  rug  or  "bedside,"  made  from  a 
piece  of  Wilton  carpet;  he  indicated  in  these 
the  differences  above  pointed  out,  and  also 
stated  the  general  similarity  which  they  bore 
to  each  other  by  reason  of  their  being  both 
•'plush  fabrics." 

The  witness  for  the  government,  after  giving 
his  experience  in  the  carpet  trade,  statS  that 
articles  like  tbpse  imported  were  known  to  the 
trade  as  "Wilton  rugs."  He  added:  **A 
Wilton  is  a  Brussels  carpet  cut  It  is  a  plush 
carpet  more  correctly  speaking." 

On  the  close  of  the  testimony,  counsel  for 
plaintiff  moved  the  court  to  direct  a  verdict  in 
his  favor,  "there  seeming  to  be  no  material 
dispute  on  any  point  in  the  case."  Counsel  for 
defendant  also  asked  the  court  "to  direct  a  ver- 
dict for  defendant  on  the  wholecase."  The  court 
thereupon  directed  *the  jury  to  find  a  ver-[  157 
diet  for  defendant.  To  this  instruction  excep- 
tion was  taken  and  allowed,  and  the  case  was 
thereupon  brought  here  by  error.  The  bill  of 
exceptions  contains  all  the  evidence.  The 
opinion  of  the  court  below  is  reported  in  48 
Fed.  Rep.  147. 

Mr,  Edwin  B,  Smith  for  plaintiff  in  error. 
Mr,  Edward  B,    Whitney,  Assistant  AUy. 
Oen,,  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  contention  is  advanced  that  as  each 
party  below  requested  the  court  to  instruct  the 
jury  to  return  a  verdict  in  his  favor,  this  was 
equivalent  to  a  stipulation  waiving  a  jury  and 
submitting  the  case  to  decision  of  the  court 
From  this  premise  two  conclusions  are  de> 
duced,  first,  that,  there  being  no  written  stip- 
ulation, the  decision  below  cannot  be  reviewed 
upon  writ  of  error;  second,  that,  even  if  the 
request  in  open  court,  made  by  both  parties,  be 
treated  as  a  written  stipulation,  the  correctness 
of  the  decisSon  below  cannot  be  examined, 
because  it  is  In  the  form  of  a  general  finding 
on  the  whole  case,  and  findings  of  the  court 
upon  the  evidence  are  reviewable  only  when 
they  are  special. 

The  request,  made  to  the  court  by  each 
party  to  instruct  the  jury  to  render  a  verdict 
in  his  favor  was  not  equivalent  to  a  submis- 
sion of  the  case  to  the  court,  without  the  in- 
tervention of  a  jury,  within  tiie  intendment  of 
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sectioos  649,  700,  Revised  Statutes.  As,  how- 
ever, both  parties  asked  the  court  to  iDStruct  a 
verdict,  both  affirmed  that  there  was  no  dis- 
puted question  of  fact  which  could  operate  to 
deflect  or  control  the  question  of  law.  TLis 
was  necessarilj  a  request  that  the  court  find 
the  facts,  and  the  parties  are,  therefore,  con- 
cluded bj  the  finding  made  by  the  court,  upon 
which  the  resulting  instruction  of  law  was 
given.  The  facts  having  been  thus  submitted 
to  the  court,  we  are  limited  in  reviewing  its 
action,  to  consideration  of  the  correctness  of 
158]the  finding  on  the  law,  and  must  *affinn 
if  there  be  any  evidence  in  support  thereof. 
Lehnen  v.  Dickson,  148  U.  8.  71  [87:  8781; 
Bunkle  v,  Bumham,  153  U.  S.  216  [88:  6941. 
There  was  obviously  no  disputed  question  of 
fact.  The  plaintiff  introduced  proof  tending 
to  show  that  the  rugs  had  been  woven  as  rugs 
on  a  loom  prepared  for  that  purpose,  and 
which  was  therefore  not  suitable  for  weaving 
carpeting;  that  they  contained  materials  used 
in  making  rugs  which  were  not  the  kind  or 

auality  of  materials  used  in  making  carpets; 
lat  their  size,  shape,  pattern,  back,  and  other 
qualities  made  them  distinctively  ru^s  eo  nomi- 
ne as  distinguished  from  rugs  mode  **from 
portions  of  carpet  or  carpeting."  From  this 
evidence  was  deduced  the  conclusion  of  law 
that  they  were  dutiable  as  ru^  at  40  per  cent 
ad  valorem.  Defendant's  testimonv  tended  to 
show  that  the  rugs  were  called  Wilton  rugs, 
were  a  plush  fabric  (which  was  not  traversed 
by  the  plaintiff's  testimony)  and  hence  were  of 
a  "like  character  and  description"  with  Wilton 
carpet.  Upon  these  facts  the  defendant  based 
his  claim  that  as  matter  of  law  they  were 
dutiable  at  the  rate  imposed  on  such  carpets. 
From  thifl  undisputed  evidence,  then,  arose 
the  legal  question  whether  rugs  of  the  kind 
stated,  not  ueing  "portions  of  carpet  or  carpet- 
ing," were  taxable  as  Wilton  carpets,  because 
they  they  were  of  like  character  or  description, 
that  is,  because  they  were  plush  fabrics. 
Wilton  carpets  were  also  a  plush  fabric.  The 
correctness  of  the  ruling  below  depends  upon 
an  interpretation  of  the  language  of  the  statute, 
which  we  quote: 

"Saxony,  Wilton  and  Touniay  velvet  car- 
pets forty  five  cents  a  square  yard,  and  in  ad- 
dition thereto  80  per  centum  ad  valorem,  .  .  . 
Carpets  and  carpetings  of  wool,  flax,  or  cotton, 
or  parts  of  either^  or  other  ma'erial  not  other- 
wise herein  specifled,  40  per  centum  ad  valor- 
em; and  mats,  rugs,  screens,  covers,  hassocks, 
bedsides,  and  other  portions  of  carpets  and 
carpetings  shall  be  subjected  to  the  rate  of 
dutv  herein  imposed  on  carpets  or  carpeting 
of  like  character  or  description;  and  the  duty 
on  all  other  mats  not  exclusively  of  vegetable 
material,  screens,  hassocks,  and  rugs  shall  be 
forty  per  centum  ad  valorem.**  22  Stat  at  L. 
609,  510. 

It  is  clear  that  rugs  in  the  generic  sense  are  spe- 

150]cifica11y  'dutiable  as  such  under  the  fore- 

.going  provisions.  The  impoaition  of  a  different 
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duty  on  rugs  of  a  particuliar  kind  is  an  excctv 
tion  to  the  general  rule  established  by  the  stu> 
ute.  The  exception  is  as  *  'to  rugs,  screens,  cov- 
ers, hassocks,  bedsides,  and  other  portions  of  car- 
pets and  carpetings,"  which  are  made  to  pay 
the  duty  imposed  on  "carpets  and  carpetiagt 
of  like  character  and  description."  The  obvi- 
ous construction  of  this  language  is  that  wbick 
makes  the  words  "other  portions  of  carpets 
and  carpetings"  qualify  the  enumerated  ani- 
cles,  and  of  course  if  they  be  thus  construed, 
only  rugs  made  from  "portions  of  carptts  sod 
carpetings"  would  be  subject  to  tbeexce^ 
tional  classification. 

It  is  urged  that  this  interpretation  is  ernnie- 
ous,  because  the  limiting  words  "other  por- 
tions of  carpets  and  carpetings"  simply  qualifj 
the  last  of  the  enumerated  articles,  that  is,  tba 
word  "  bedside,"  and  none  other.  It  is  self- 
evident  that  the  qualifying  words  most  be 
held  to  relate  to  some  of  the  items  embraced 
In  the  enumeration  which  they  qualify.  To 
bold  otherwise  would  be  to  read  them  out  of 
the  statute.  Do  they  qualify  all  or  one  is  the 
question.  To  hold  that  they  qualify  oaly  one 
of  the  items  of  the  enumeration  is  to  make 
that  item  an  exception,  and  therefore  make 
the  s  atute  operate  an  absurdity.  If  the  quali- 
fying words  only  apply  to  "  bedsides,"  tbco 
all  the  other  items  enumerated,  viz,  "mata, 
rugs,  screens,  covers  and  hassocks,"  are  dutia- 
ble at  the  rate  imposed  on  "carpets  and  cai^ 
peelings  of  like  character  and  descriptioD,''  al- 
though they  be  not  made  from  "other  portioits 
of  carpets  and  carpetings,"  whilst  "bedsidej^.* 
whatever  may  be  their  similarity  to  "carpets 
or  carpetings,**  will  only  be  dutiable  at  the  rale 
of  carpets  and  carpetings,  if  made  from  pircei 
of  carpets.  It  cannot  be  supposed  the  intent  ioe 
of  the  statute  was  to  opera'e  this  inequality  or  to 
work  out  this  unjust  result.  The  articles  are 
all  enumerated  together,  and  the  manifest  pur- 
pose is  that  all  of  them  shallpay  a  like  daCy 
under  similar  conditions.  We  cannot  Tiolait 
the  express  language  in  order  to  dissodala 
tilings  classed  together  by  the  law,  and  thus 
make  one  of  the  class  subject  to  a  higher  doty 
than  the  others,  although  they  be  of  hke 
character  and  description. 

*We  think  the  purpose  of  the  statute,  [160 
conveyed  by  its  text,  was  to  tax  carpets  as  enu- 
merated therein.  That  the  effect  of  its  language 
and  its  intent  were  also  to  tax  mgs,  made  ai 
rugs,  and  clearly  distinguishable  as  such,  by 
reason  of  their  process  of  manufacture,  size, 
shape,  pattern,  etc.,  at  the  duty  imposed  oe 
rugs,  but  to  lax  rugs  made  from  pieces  of  ca^ 
pets  or  carpetings  at  the  rate  impoaed  on  tbt 
carpet  from  which  they  were  made,  since,  al- 
though answering  the  purpose  of  a  ruff,  tbey 
were  really  carpeting  itself,  being  made  from 
parti  or  portions  thereof.  A  constructioD  cod- 
trary  to  that  which  we  thus  readi  having  bero 
adopted  by  the  court  below,  its  tudsment  is 
reversed, '  and  the  case  remaDdea  witb  d\n> 
tiooa  to  grant  a  new  triaL 
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UNITED  STATEa 

(See  S.  a  Reporter's  ed.  100-168D 

lndonement€f  indictment — Act  of  June  fj^  1890 
— power  cf  Cangres9--indietment  for  receiving 
more  than  S 10  for  prosecuting  a  pension — 
wccfis  in  e^taining  peniion^demand — eoti- 
Htuionqf  iaw, 

L  The  ohjeotloii  that  the  indictment  lacks  the  in* 
doraeinent,  **a  true  bill**  as  well  as  the  signature 
of  the  foreman  of  the  grand  jury  when  made  for 
tbe  first  time  after  triaX  oomes  too  late. 

1  The  Act  of  Congress  of  June  27,  1800.  which 
forMds  an  agent  or  attorney  to  demand  or  re- 
eerre  for  his  services  in  prosecuting  a  claim  for 
a  peo«ion  more  than  ten  dolhinu*'  is  not  unoon- 
•titotlottal,  because  interfering  with  the  price  of 
)tbor  and  the  freedom  of  contract. 

i  OoogresB  being  at  liberty  to  giye  or  withhold 
pensions*  may  prescribe  who  shall  receive,  and 
dscermine  all  the  circumstances  and  conditions 
oodsr  which  any  application  therefor  shall  be 
proseonted.  and  to  prescribe  the  conditions 
aader  which  parties  may  assist  in  procuring 
pensions,  and  it  has  the  equal  power  to  enforce 
by  penal  provisions  compliance  with  its  require* 


1  An  indictment  under  the  Act  of  June  27. 1890, 
for  demanding  and  receiving  for  services  for 
prosecuting  a  claim  for  a  pension  more  than  ten 
<iQllats,  is  not  defective  in  that  it  describes  the 
defendant  as  a  lawyer  and  not  as  an  agent  or  at- 
torney. 

i  Tbe  guilt  or  innocence  of  the -defendant  in  an 
indictment  for  demanding  and  receiving  more 
then  ten  dollars  for  prosecuting  a  claim  for  a 
pension,  does  not  turn  on  the  question  whether 
be  is  or  is  not  successful  in  obtaining  the  peo9ion 
whioh  he  is  applying  for,  cor  whether  he  takes 
tbe  som  in  excess  of  ten  dollars  out  of  tbe  par- 
tiouiar  pension  money  received  by  the  applicant. 

1  It  is  no  objection  to  an  indictment  for  receiv- 
ing more  than  ten  dollara  for  prosecuting  a 
claim  for  a  pension,  that  tbe  amount  of  the  ex- 
cess over  ten  dollars  demanded,  received,  and 
retiined  by  the  defendant  is  not  stated,  nor  that 
tbe  indictment  nowhere  alleges  tbat  any  de- 
mand was  made  upon  the  deiendant  for  the  re- 
tom  of  tbe  money  wrongfully  received  and  re- 
tained by  him. 

T.  The  allegation  in  an  indictment  that  the  olfense 
charged  is  **oontrary  to  tbe  form  of  the  statutes 
to  such  case  made  and  provided,  and  against  tbe 
peace  and  dignity  of  the  United  States,**  is  one 
of  a  mere  conclusion  of  law,  is  not  of  the  sub- 
of  the  charge,  and  its  omission  Is  a  matter  of 
form,  which  dices  not  tend  to  the  prejudice  of 
tbe  defendant,  and  is  therefore  to  be  disregarded. 

[No.  811J 

Argued  mnd  Submitted  March  4.  1896.  De- 
cided MarcJi  18,  1895. 

IN  ERROR  to  the  Circuit  Court  of  tbe 
i  Uoited  States  for  the  Eastern  District  of 
LouisiaDa,  to  review  a  judgment  coDvicting 
Henry  If.  Frisbie  of  a  violation  of  the 
Act  of  Congress  of  June  27,  1890,  forbid- 
ding the  receiving  by  a  pension  agent  of  more 
tbtn  $10  for  prosecuting  a  pension,  and  of  a 
misdemeanor  under  said  Act,  and  sentencing 
bioi  to  imprisonment  for  three  months.  Af' 
firmed, 
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Statement  by  Mr,  Justice  Brewer: 

On  June  27.  1890,  Congress  passed  an  Act 
(26  Stat,  at  L.  182)  the  fourth  section  of 
which  is  as  follows: 

**That  no  agent,  attorney,  or  other  person 
engaged  in  preparing,  presenting,  or  prosecut- 
ing any  claim  under  tbe  provisions  of  this  Act 
shall,  directly  or  indirectly,  contract  for,  de- 
mand, receive,  or  retain  for  such  services  in 
preparing,  presenting,  or  prosecuting  such 
claim  a  sum  greater  than  ten  dollars,  which 
sum  shall  be  payable  only  upon  the  order  of 
the  Commissioner  of  Pensions,  by  the  pension 
agent  making  payment  of  the  pension  allowed, 
and  any  person  who  shall  violate  any  of  the. 
provisions  of  this  section,  or  who  shall  wrong- 
fully withhold  from  a  pensioner  or  claimant 
the  whole  or  any  part  of  a  pension  oi 
claim  allowed  or  due  such  pensioner  or  claim* 
ant  under  this  Act,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  u[)on  conviction  thereof 
shall,  for  each  and  eveir  such  offense,  be 
fined  not  exceeding  five  hundred  dollars,  or 
be  imprisoned  at  hard  labor  not  exceeding  twa 
years,  or  both,  in  the  discretion  of  the  court.*' 

Under  this  statute  an  indictment  was  re- 
turned to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
the  first  count  of  which  is  as  follows: 

'*The  grand  jurors  of  the  United  States  of 
America,  duly  empanneled  and  sworn,  in  and 
for  the  Eastern  District  of  Louisiana,  in  the* 
Paid  Circuit  Court,  on  tbeir  oath  present  that 
Henry  N.  Frisbie,  late  of  the  Ea<itern  District, 
of  Louisiana,  lawyer,  on  the  third  day  of  Jan- 
uary, A.  D.  eighteen  hundred  and  ninety- 
four,  at  the  city  of  New  Orleans,  in  the  East- 
ern District  of  Louisiana,  and  within  tho. 
jurisdiction  of  this  court  then  and  there  being, 
a  person  engaged  in  preparing,  presenting, 
and  prosecuting  a  claim  for  pension  upon  the 

said  United    States entitled    *An   Act 

Granting  Pensions  to  Soldiers  and  Sailors  wba 
are  Incapacitated  for  Performance  of  Manual 
Labor,  and  Providing  for  Pensions  to  Widows, 
Minor  ^Children,  and  Dependent  Par-  [162- 
ents,'  approved  June  27,  1890,  to  wit.  a  claim 
made  by  and  on  helm  If  of  one  Julia  Johnson, 
under  the  said  Act  of  Congress,  as  the  widow  of 
Lewis  Johnson,  deceased,  late  a  soldier  in  the- 
military  service  of  tbe  United  States  during  the. 
war  of  the  rebellion,  to  wit,  a  private  in  Co. 
C,  87  Reg.,  Co.  B,  84  U.  8.  C.  Vol.  Inf.,  fe- 
loniously and  wrongfully  did  violate  the  pro- 
visions of  the  fourth  section  of  the  said  Act. 
of  Congress,  in  that  be  did  then  and  there* 
feloniously  and  wrongfully  demand,  receive, 
and  retain  of  and    from  the  said  claimant, 
Julia  Johnson,  for  his  said  services  in  prepar- 
ing, presenting  and  prosecuting  her  said  claim, 
for  pension  aforesaid  a  sum  of  money  greater 
than  ten  dollars,  the  exact  amount  thereof  be- 
ing to  the  jurors  aforesaid  unknown." 

To  this  indictment  the  defendant  demurred^ 
"on  the  ground  that  tbe  law  under  which  sMid 
indictment  was  found  is  unconstitutional  and 
void,  for  the  reason  that  Congress  has  no. 
power  to  regulate  the  price  of  labor  nor  impair 
the  obligation  of  contracts.  2.  That  only  t he- 
pensioner  can  make  complaint.  No  case  can 
be  maintained  unless  afildavit  is  made  by  pen* 
sioner.  8.  Charge  is  not  sustained  by  the< 
claim  set  out."    The  demurrer  having  been 
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overruled  he  entered  a  plea  of  not  guilty;  a 
trial  was  had  which  resulted  in  a  verdict  of 
guilty.  A  motion  for  a  new  trial  having  been 
overruled,  the  defendant  was  sentenced  to  im- 

J^risonment  for  three  months.  To  reverse  such 
udgmenthe  sued  out  this  writ  of  error. 

Mr.  O.  B.  Sananm  for  plaintiff  in  error. 
Mr.    Edward    B.   Whitney,   Assistant 
Atty.  Oen.,  for  defendant  in  error. 

Mr,  Justioe  Brewer  delivered  the  opinion 
of  the  court: 

Neither  the  testimony  nor  the  instructions 
are  preserved  in  the  record,  and-  the  only 
questions  presented  for  our  consideration 
arine  on  the  indictment 
163]  *It  is  objected,  in  the  first  place,  that 
the  indictment  lacks  the  indorsement,  *'a  true 
bill"  as  well  as  the  sigaature  of  the  foreman 
of  the  grand  Jury.  No  objection  was  made 
on  this  ground  in  the  circuit  court,  either  be- 
fore  or  after  the  trial.  There  is  in  the  Fed- 
eral statutes  no  mandatory  provision  requir- 
ing such  indorsement  or  authentication,  and 
the  matter  must,  therefore,  be  determined  on 
general  principles.  It  may  be  conceded  that 
in  the  mother  country,  formerly  at  least,  such 
indorsement  and  authentication  were  essen- 
tial. *'The  indorsement  is  parcel  of  the  in- 
dictment and  the  perfection  of  it."  King  v. 
Ford,  Telv.  99.    But   this   grew  out  of  the 

Sractice  which  there  obtain^.  The  bills  of 
idictment  or  formal  accusations  of  crime 
were  prepared  and  presented  to  the  grand  jury 
who,  after  investigation,  either  approved  or 
disapproved  of  the  accusation,  and  indicated 
their  action  by  the  indorsement,  "  a  true  bill" 
or  ''ignoramus,"  or  sometimes,  in  lieu  of  the 
latter,  **  not  found,"  and  all  the  bills  thus 
actcKl  upon  were  returned  by  the  grand  jury 
to  the  court.  In  this  way  the  indorsement 
became  the  evidence,  if  not  the  only  evi- 
dence, to  the  court  of  their  action.  But  in 
this  country  the  common  practice  is  for  the 
grand  jury  to  investigate  any  alleged  crime, 
no  matter  how  or  oy  whom  suggested  to 
them,  and  after  determining  that  the  evi- 
dence is  sufficient  to  justify  putting  the  party 
suspected  on  trial,  to  direct  the  preparation 
of  the  formal  charge  or  indictment.  Thus 
thev  return  into  court  onlv  those  accusations 
which  they  have  approved,  and  the  fact  that 
they  thus  return  them  into  court  is  evidence 
that  the  indictment  has  been  found,  and  the 
formal  indorsement  loses  its  essential  charac- 
ter. This  matter  is  fully  discussed  by  Beas- 
ley,  0.  </.,  in  Stats  v.  Magrath,  44  N.  J.  L. 
227,  228;  by  Moocure,  President  of  the  Court 
of  Appeals,  in  Pries  v.  Com,  21  Gratt  846, 
856;  and  by  Merrick,  /.,  in  Com.  v.  Smyth, 
11  Cush.  478,  474.  the  latter  saving,  '*  this 
omission  in  an  indictment  is  simply  the  omis- 
•ion  of  a  form,  which,  if  oftentimes  found 
convenient  and  useful,  is  in  reality  immate- 
rial and  unimportant"  In  each  of  these 
esses  it  was  held  by  the  court  that  the  lack 
of  the  indorsement  was  not  necessarilv  and 
vnder  all  circumstances  fatal  to  the  indict 
1641ment  In  n  Bish.  Crim.  Proc.  g  700,  it 
is  said:  '*In  the  absence  of  a  mandatory  stat- 
ute, it  Is  the  better  view  that  both  the  words 
'  a  true  bill'  and  the  signature  of  the  foreman 
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may  be  dispensed  with,  if  the  fact  of  the 
jury's  finding  appears  in  any  other  fonn  ia 
the  record."  See  also  Stats  v.  Orstt^kt^m^  1 
Nott  &  McC.  L.  256;  Stats  v.  Caz.  28  N.  C. 
440.  In  Gardner  v.  iV0p&,4  III.  88.  the  court 
held  that  the  signature  of  the  foremaa, 
though  a  statutory  requirement,  would  ba 
presumed  if  the  indictment  was  recorded. 

Nevertheless,  as  it  Is  not  an  unvaiylaf 
rule  for  the  grand  jury  to  return  Into  court 
only  the  indictments  which  they  have  found, 
it  is  advisable,  at  least,  that  the  indirtmeat  be 
iodorsed  according  to  the  andeot  practiee. 
for  such  indorsement  is  a  short  conveale&t 
and  certain  method  of  Informing  the  ooort  of 
their  action. 

The  defect,  however.  Is  waived  If  objectioa 
is  not  made  in  the  first  Instance  and  before 
trial,  for  it  does  not  go  to  the  substance  of  the 
charge,  but  only  to  the  form  In  whi^  It  to 
presented.  There  is  a  general  unanimity  of 
the  authorities  to  this  effect  In  BtsU  v. 
Agnew,  62  Ark.  275.  it  was  held  that  a  stat- 
ute requiring  an  indorsement  of  "  a  true  bfll* 
signed  bv  the  forem.an  was  directory,  and  the 
defect  of  a  lack  of  such  indorsement  wss 
waived  unless  made  before  pleading.  la 
MeOuffls  V.  Slats,  17  Qa.  497,  while  holding 
that  the  usual  practice  of  Indoraement  wis 
advisable,  the  court  said  that  the  objectioo  on 
account  thereof  was  '*an  exception  which 
goes  rather  to  the  form  than  to  the  merits  of 
the  proceediogs."  and  too  late  after  trial.  See 
also  Stats  v.  Msrtsns,  14  Mo.  94;  Stats  v. 
Murphy,  47  Mo.  274;  Stats  v.  SMippey,  19 
Minn.  223,  88  Am.  Dec.  70;  Psapls  v.  Jskm 
ston,  48  Cal.  549;  and  Wau-kon-^Maw-nstk  Urn 
V.  United  States,  Morris  Qowa)  832. 

In  this  connection  reference  may  be  mtds 
to  section  1025,  Rev.  Stat.,  which  reads: 

*'  No  indictment  found  and  presented  bv  a 
grand  jurv  in  any  district  or  circuit  or  other 
court  of  the  United  States  shall  be  deemed  is> 
sufficient  nor  shall  the  trial,  judgment  or 
other  proceeding  thereon  be  affected  by  reesoa 
of  any  defect  or  imperfection  ^n  nutter[165 
of  form  only,  which  shall  not  tend  to  the  prs> 
judice  of  the  defendant" 

The  indorsement  was  no  part  of  the  diarjt 
against,  the  defendant  If  no  indictmeDt  bM 
in  fact  l)een  found  by  the  grand  jury— is 
other  words,  if  there  was  no  legal  accocMloa 
against  him — ^tbe  defendant  should  hafe  ob- 
jected on  this  eround  when  the  court  caM 
upon  him  to  plead  to  this  which  It  asiUMd 
to  have  been  properly  presented  to  it  "Tkt 
very  fact  of  pleading  to  it  admits  its  genoiio- 
ness  as  a  record."  StaU  ▼.  Olarkss^^  I  Ak 
878,  888.  Instead  of  denying  the  existeace  of 
any  legal  accusation,  the  de^dant  demoml 
to  it  on  the  ground  of  Insufflciency,  tkm 
abandoning  all  question  of  form  and  diaUets^ 
log  only  the  substance.  When  the  demnntf 
was  overruled  he  entered  a  plea  of  not  roil^. 
and  that  being  determined  against  himbytM 
verdict  of  the  jury,  he  interposed  a  motloa  for 
a  new  trial  and  one  In  arrest  of  Jodgawt. 
without  ever  suggestlnc  to  the  court  thit 
there  was  before  it  no  Indictment  letumed  bf 
the  grand  jurv  of  the  district  The  objce* 
tion,  now  for  the  first  time  muade,  comet  toi 
late.  Whatever  action  the  drcuit  co«t 
mi^t  have  been  compelled  to  take  if  theast- 
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Iff  liad  bem  called  to  its  attention  in  the  first 
iDHanoe,  the  defect  is  not  one  which  goes  to 
the  substance  of  the  aocasationy  and  will 
not  BOW  avaiL 

A  second  objection,  insisted  upon  now  as  it 
WIS  by  demurrer  to  the  indictment,  is  tliat  the 
Act  under  which  the  indictment  was  found  is 
uDCODstitutionaly  because  interfering  with  the 
nrioeof  labor  and  the  freedom  of  contract. 
TKus  objection  also  is  untenable.  While  it 
mtj  be  conceded  that,  ffenerally  speak fne, 
tmong  the  inalienable  rights  of  the  citizen  is 
that  of  the  liberty  of  contract,  yet  such  lib- 
erty is  not  absolute  and  universal  It  is 
wimin  the  undoubted  power  of  government 
to  restrain  some  individuals  from  all  con- 
tncts,  as  well  as  all  individuals  from  some 
contracts.  It  may  deny  to  all  the  right  to 
coDtiact  for  the  purchase  or  sale  of  lottery 
tickets;  to  the  minor  the  rightto  assume  any 
oUigations,  except  for  the  necessaries  of  ez- 
istenoe;  to  the  common  carrier  the  power  to 
mike  any  contract  releasing  himself  from 
nei^lifence,  and,  indeed,  may  restrain  all  en- 
166]  gaged  in  any  employment  from  *any 
contract  in  the  course  of  that  employment 
which  is  against  public  policy.  The  possession 
of  this  power  by  government  in  no  manner  con- 
flicts with  the  proposition  that,  generally 
epeaking.every  citizen  has  a  right  freely  to  con- 
tract for  the  price  of  his  labor,  services,  or 
property. 

The  pension  granted  by  the  government  is 
a  matter  of  bounty.  "*No  pensioner  has  a 
vested  legal  right  to  his  pension.  Pensions 
are  the  bounties  of  the  government,  which 
Congress  has  the  right  to  give,  withhold,  dis- 
tribute, or  recall,  at  its  discretion."  WaUon 
V.  OoUtm,  60  U.  8.  19  How.  855  [15:6581; 
Unit^  8taie»  y.  Teller,  107  U.  8.  64,  68  [27: 
852,354]. 

Congress  being  at  liberty  to  give  or  withhold 
pensions,  mav  prescribe  who  £all  receive,  and 
d^ermine  afi  the  circumstances  and  condi- 
tions under  which  any  application  therefor 
shaU  be  prosecuted.  No  man  has  a  legal  right 
to  a  pension,  and  no  man  has  a  legal  right  to 
inteif  ere  in  the  matter  of  obtaining  pensions 
for  himself  or  others.  The  whole  control  of 
that  matter  is  within  the  domain  of  Congres- 
skmal  power.  United  States  v.  HaU,  98  U.  8. 
848  [25:  180].  Having  power  to  legislate  on 
this  whole  matter,  to  prescribe  the  conditions 
under  which  parties  may  assist  in  procuring 
pensions,  it  has  the  equal  power  to  enforce  by 
penal  provisions  compliance  with  its  require- 
ments. There  can  be  no  reasonable  question 
of  the  constitutionality  of  this  statute. 

Again,  it  is  claimed  that  the  indictment  is 
defective  in  that  it  describes  the  defendant  as 
a  lawyer  and  not  as  an  agent  or  attorney.  Of 
course,  the  use  of  the  word  "lawjrer^  is  not 
sienfflcant,  it  is  a  mere  deseriptio  persona. 
The  language  of  the  statute  is  "no  agent,  at- 
torney, or  other  person  engaged  in  preparing," 
etc  TIm  indictment  charges  that  "defendant 
then  and  there  being  a  person  engaged  in  pre- 
paring, presenting,  and  prosecuting  a  claim 
for  pensfon  upon  the  said  United  States  .  .  . 
hy  and  on  behalf  of  one  Julia  Johnson."  It  is 
immaterial  what  was  his  regular  profession  or 
avocation.  It  is  sufficient  that  if  even  tem- 
porarily he  engaged  in  the  work  of  preparing, 
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presenting,  and  prosecuting  a  claim  for  a  pen* 
sion.  Ddng  that  he  brings  himself  within 
the  requirements  of  the  statute,  and  it  is 
enouffh  to  charge  that  he  was  so  *en-  [167 
gaged,  and  that  whilst  so  engaged  he  did  de- 
numd,  receive,  and  retain  more  than  the  sum 
which  by  the  statute  he  was  permitted  to  do. 

It  is  further  objected  that  there  is  no  aver* 
ment  that  Julia  Johnson,  named  in  tbe  indict- 
ment, was  a  pensioner  of  the  United  States,  or 
that  any  money  of  any  kind  or  character  was 
ever  paid  to  defendant  for  her,  or  that  any 
money  was  ever  paid  to  any  person  for  her. 
It  is  insisted  that  the  purpose  of  the  statute  is 
to  protect  pension  money  only,  and  that  until 
pension  mone^  is  received  the  agent  or  attor« 
ney  is  not  within  the  reach  of  the  statute.  We 
do  not  so  understand  it.  The  guilt  or  inno- 
cence of  the  defendant  does  not  turn  on  the 
question  whether  he  is  or  is  not  successful 
in  obtaining  the  pension  which  he  is  applying 
for,  nor  whether  he  takes  the  sum  in  excess  or 
ten  dollars  out  of  the  particular  pension  money 
received  by  tbe  applicant.  The  scope  of  the 
statute  and  the  evident  purpose  of  Congress 
are  to  prevent  an  applicant  for  pension  from 
being  mulcted  any  sum  above  ten  dollars  by 
any  one  assisting  in  obtaining  the  pension. 
Language  expressing  such  intention  cannot  be 
clearer  Uian  that  us^. 

To  the  objection  that  the  amount  of  the  ex- 
cess over  ten  dollars  demanded,  received,  and 
retained  by  the  defendant  Is  not  stated,  and 
that  any  sum,  even  one  cent,  would  satisfy  the 
averment,  it  is  sufficient  to  reply  that  if  the 
amount  of  the  excess  was  unknown  it  was 
proper  to  allege  that  fact  in  the  indictment, 
and,  in  the  Asence  of  any  testimony  to  the 
contrary,  it  will  be  presumed  that  the  amount 
of  the  excess  wns,  in  fact,  unknown  to  the 
grand  Jury.  Coffin  v.  United  States,  ante,  481. 
The  question  of  the  guilt  of  the  defendant 
does  not  depend  on  the  amount  of  the  excess. 
The  ride  de  minimis  non  curat  lex  has  no  such 
application  in  criminal  cases.  The  stealing  of 
one  cent  is  larceny  as  truly  as  the  stealing  of  a 
thousand  dollars.  The  amount  may  vary  the 
degree,  but  it  does  not  change  the  character  of 
the  crime. 

It  is  further  urged  that  the.  indictment  no- 
where alleges  that  any  demand  was  made  upon 
the  defendant  for  the  return  of  the  money 
wronfffully  received  and  retained  by  him.  No 
such  demand  need  be  averred.  The  case  of 
United  States  v.  •Irvine,  08  U.  8.  450  [168 
[25 :  198],  is  not  in  point  There  the  charge  was 
of  wrongfully  withholding  pension  money,  and 
it  was  in  reference  to  such  charge  that  the 
court  said:  *'In  short,  there  must  Sb  such  un- 
reasonable delay,  some  refusal  to  pay  on  de- 
mand, or  some  such  intent  to  keep  the  money 
wrongfully  from  the  pensioner,  as  would  con- 
stitute an  unlawful  withholding  in  the  meaning 
of  the  law." 

The  charge  of  wrongfully  withholding  im- 
plies the  possibility,  at  least,  of  a  rightful  re- 
ceipt, and  the  offense  consists  in  failing  to 
turn  over  to  the  proper  party  that  which  has 
been  thus  received.  JBut  the  charge  here  is  of 
demanding,  receiving,  and  retaining.  It  im- 
plies that  there  was  wrong  in  the  original  ex- 
action, and  it  is  unnecessary  to  aver  a  demand 
upon  the  defendant  to  undo  such  wrong.    If 
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be  wroDgfullj  demanded  and  received  and 
■till  retains  the  sum  so  demanded  and  re> 
oeived,  the  offense  is  complete. 

So  far  as  respects  the  objection  that  the 
count  does  not  conclude  that  the  offense 
charged  was  "contrary  to  the  form  of  the  stat- 
utes in  such  case  made  and  provided «  and 
against  the  peace  and  dignity  of  the  United 
Slates/'  it  is  sufficient  to  state  that  such  allega- 
tion, which  is  one  of  a  mere  conclusion  of  law, 
is  not  of  the  substance  of  the  charge,  and  the 
omission  is  of  a  matter  of  form,  which  does 
not  tend  to  the  preiudice  of  the  defendant, 
and  is,  therefore,  within  the  rule  of  section 
1025.  Rey.  Stat.,  to  be  disregarded. 

T?ie9e  are  only  matters  ofciijection  to  thU in- 
dictment, No  one  of  them  is  tenable^  and, 
iherrfore,  the  judgment  is  affirmed. 


JAMES  T.  SHIELDS;  Jb.,  Receiver  of  the 
Morristown  A  Cumberland  Gap  Railroad 
Company,  Appt, 

JOHN  COLEMAN  and  the  Atlantic  Trust 
Company  et  al. 

(See  8.  G.  Reporter*8  ed.  168-183.) 

Certifying  jurisdiction — appointment  qf  receiver 
— continued  poeseaion, 

h  It  to  a  sufflctent  oertitloation  to  thto  court  of  the 
question  of  Jurtodlctton  of  the  circuit  oourt,  that 
tbe  petition  of  appeal  to  upon  that  sole  ffrouod* 
and  that  that  oourt  in  the  order  allowing  the 
'appeaU  states  that  the  appeal  to  granted  **sole!y 
upon  tbe  question  of  jurlsdictioo,**  and  directed 
the  portions  of  the  record  to  be  oertifled  to  tbto 
court  to  present  that  question. 

Z,  The  circuit  court  of  tbe  United  States,  when 
property  to  In  the  possession  of  a  receiver  ap- 
pointed by  a  state  court,  bas  no  power  to  appoint 
another  receiyer  and  take  tbe  property  out  of 
tbe  rormer*8  hands. 

B.  Tbe  mere  forcible  continuanoe  of  possoarlon  hy 
tbe  Federal  court  does  not  transform  that  whlcb 
was  In  tbe  first  instance  wrongful  into  a  rightful 
possession. 

[No.  7M.1 

Submitted  Jam.  7,  189S.     Decided  March  IS, 

1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Tennessee,  ordering  the  property  of 
the  Morristown  &  Cumberland  Qap  Railroad 
Company  to  be  sold,  and  from  an  order  ap- 
pointing* a  receiver  of  that  company;  the  ap- 
peal having  been  allowed  in  behalf  of  the  re- 
ceiver appointed  by  the  state  court.  Caee 
remanded  to  the  circuit  court,  for  further  pro- 
ceedinge. 


Vote.— A8  to  power  etnd  duiiee  cf  reoeleers,  see 
note  to  Dayto  v.  Gray.  SI:  447. 

A$  to  receivers^  appointment  and  powen;  recetoer*$ 
terUHeatee;  eontraetn  of  reeeiven;  UabUUy  for  elaime 
and  for  damacpea;  payment  of  wagea,  etc:  tlens  of  re- 
ceivtr^B  ecrtijleatee;  HaMlUy  of  purehaeer  at  /ore- 
stoture  eaie;  euiU  by  receiver;  UahOUy  of^  for  personal 
injuries  ofid /or  toxat,  see  iu>te  to  OlcoU  v.  Head* 
rt3k,86:8SL 
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Statement  by  Mr,  Juetice  Brewers 

The  facts  in  this  case  are  as  follows:  On 
June  6,  1892.  In  a  suit  in  the  Circuit  Court  of 
the  United  States  for  the  E&stern  District  of 
Tennessee,  brought  by  John  Coleman  against 
the  Morristown  &  Cumberland  Gap  Railroad 
Company  and  Allison,  Shafer  &  Company,  an 
order  was  entered  appointing  Frank  J.  Hoyle 
receiver  of  all  the  property  of  the  railroad 
company^  The  bill  upon  which  this  order  was 
made  alleged  that  in  1890  the  defendant  rail- 
road company  had  contracted  with  its  co-de- 
fendants, Allison,  Shafer  &  Company,  for  the 
construction  of  its  line  of  railroail  from  Mor- 
ristown to  Corryton,  a  distance  of  about  forty 
miles,  which  work  was  partially  completed  in 
February  or  March,  1892;  that  there  was  yei 
due  from  the  railroad  company  to  AtNson, 
Shafer  A  Comiiany  more  than  $50,000;  that 
Allison,  Shafer  &  Company  were  indebted  to 
the  complainant  for  work  and  labor  done  in 
the  construction  of  such  railroad;  that  notice, 
claiming  a  lien,  had  been  duly  given  the  rail- 
road company,  and  that  it  was  insolvent,  as 
were  also  Allison,  Shafer  «&  Company.  Tbe 
prayer  was  for  judgment  against  Allison, 
Shafer  &  Company,  that  the  amount  thereof 
be  declared  a  lien  upon  the  railroad  property, 
and  for  the  appointment  of  a  receiver  pending 
the  suit 

In  pursuance  of  this  order  the  receiver  took 
possession  of  the  railroad.  On  June  8. 1892. 
the  railroad  company  appeared  and  filed  a  pe- 
tition for  leave  to  execute  a  bond  for  whatever 
sum  might  be  decreed  in  favor  of  the  com- 
plainant, and  that  the  order  appointing  thu 
receiver  be  vacated.  This  petition  was  sus- 
tained, the  bond  given  and  approved,  and  an 
order  'entered  discharging  the  receiver.  [170 
Thereupon  the  receiver  turned  the  property 
over  to  the  railroad  company,  receiving  the 
receipt  of  its  general  manager  therefor. 

On  June  20,  1892,  T.  H.  McKoy,  Jr.,  filed 
his  petition  in  the  same  case  setting  up  a  claim 
against  the  railroad  company  for  services  ren- 
dered ai  an  employe  and  vice  president  of  the 
railroad  company  and  for  expenses  Incurred 
on  its  behalf.  On  July  4  and  July  7, 1892. 
other  petitions  were  filed  setting  up  further 
claims  against  the  railroad  company. 

On  July  27,  1892,  each  of  the  defendante 
filed  a  separate  answer  to  the  complainant's 
bill.  No  further  order  was  made  by  the  cir- 
cuit court  until  November  12,  1892,  when,  as 
the  record  shows,  a  demurrer  of  the  railroad 
company  to  tiie  petitions  filed  on  July  4  and 
July  7  was  argued  and  overruled,  and  leave 
given  to  answer  on  or  before  December  roles. 
The  record  of  proceedings  on  that  day  con- 
tains this  further  recital : 

«<0n  motion  of  complainant,  and  It  appear- 
ing that  the  bill  in  this  cause  is  properly  filed 
as  a  general  creditor's  bill  to  wind  up  the  af- 
fairs of  an  insolvent  corporation,  it  is  ordered 
by  the  court  that  the  bill  be  sustained  as  such, 
and  that  all  creditors  of  said  Morristown  & 
Cumberland  Gap  Railroad  Company  and  all 
other  persons  interested  therein  come  forward 
and  exhibit'  their  demands  and  have  them 
selves  made  parties  to  this  bill  on  or  before  tbo 
2d  Monday  of  January  next  and  show  in  their 
petitions  the  nature  and  extent  of  their  claims 
and  whether  they  have  security  or  Hen  there* 
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for;  and,  if  to,  the  nature  thereof  and  the 
property  upon  which  their  liens  rest.  But 
parties  having  suits  now  pending  in  other 
oourtA  asainst  said  Morristowo  &  Cumberlaud 
Gap  Railroad  Company  for  rights  of  way  or 
other  claims  or  demands  may  prosecute  the 
same  to  Judgment  and  file  their  Judgments  in 
this  court  as  evidence  of  the  amount  and  char 
acter  of  their  demands.  And  the  clerk  of  this 
court  will  make  publication,  notifying  all 
creditors  of  said  Morristown  «&  Cumberland 
Gap  Railroad  Company  of  the  contents  of  this 
oricr,  which  publication  will  l>e  inserted  at 
leasi  twice  a  week  for  the  next  four  weeks  in 
the  £nox  yil  le  Daily  Tribune.  And  thereu  pon 
complainant  moved  the  court  for  the  rcstora- 
171]ti€»n  of  the'receivership  in  this  case  and 
the  appointment  of  a  receiver  to  take  possession 
and  custody  of  all  the  property  of  said  Morris- 
towii  A  Cumberland  Gap  Railroad  Company, 
and  W.'S.  Whitney  is  appointed  temporary 
receiver  of  the  railroad  and  its  propi  rty,  and 
ordered  to  take  custody  and  control  of  said 
railroad,  its  operations,  and  all  other  property 
of  said  railroad  company." 
•  On  November  29,  1892,  an  amended  and 
supplemental  bill  was  filed,  naming  as  com- 
plainants not  merely  the  original  complainant 
John  Coleman,  but  also  the  various  subse- 
quent intervening  petitioners.  It  is  enoueh 
to  sa^  of  this  amended  and  supplemental  bill 
that  It  stated  facts  sufficient  to  justify  the  ap- 
pointment of  %  receiver. 

On  October  28,  1892,  a  bill  was  prepared 
addressed  '*to  the  Honorable  John  P.  Smith, 
chancellor,  etc.,  presiding  in  the  chancerv 
court  at  Morristown,  Tennessee."  This  bill 
was  in  the  name  of  sundry  creditors  of  the  rail- 
road company  against  it,  and  other  parties, 
setting  forth  certain  judgments  in  favor  of  the 
complainants  against  the  railroad  company: 
its  insolvency  as  well  as  that  of  the  firm  of 
Allison,  Shafer  &  Company;  the  existence  of  a 
multitude  of  unpaid  claims,  and  praved  the 
appointment  of  a  receiver.  This  bill  having 
been  presented  to  the  Honorable  Joseph  W. 
8oeed,  one  of  the  Judges  of  the  state  of  Ten- 
nessee, he  signed  the  following  fiat,  as  it  is 
called  in  the  practice  of  that  state: 

'*8tate  of  Tennessee: 

"To  Vte  elerk  and  nuuter  of  the  ehaneery  court 

at  Morristown: 

**Upon  the  presentation  of  the  foregoing 
bill  and  on  consideration  of  its  averments  it  fi 
ordered: 

**1.  That  the  temporary  restraining  order 
prayed  for  be  granted  upon  complainants  exe- 
cuting bond  to  be  approved  by  the  clerk,  con- 
ditional, as  in  ordinary  injunction  cases,  in  the 
penalty  of  ten  thousand  dollars  ($10,000.00). 

*'2.  That  the  prayer  for  a  temporary  re- 
cei?er  of  the  Morristown  &  Cumberland  Gap 
Railroad  Company  be  granted,  and  James  T. 
Shields,  Jr.,  is  hereby  appointed  such  tempor- 
sry  receiver,  and  he  shall,  before  entering  upon 
172]the  discharge  of  *his  duties,  file  with  the 
derk  and  master  a  good  and  sufficient  bond, 
to  be  approved  by  the  master,  in  the  penalty 
of  twenty  thousand  dollars  ($20,000.00). 

"8.  Immediately  after  his  qualification  said 
receiver  is  directed  to  take  possession  of  said 
railroad  and   all   other  property   belonging 
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thereto  or  in  possession  of  said  company  by 
lease  or  otherwise,  and  shall  accurately  inven- 
tory same  and  file  a  copy  of  said  inventory 
with  the  master.  Said  receiver  is  directed  to 
operate  said  road  and  to  take  charge  of  its  tolls 
and  incomes  and  to  continue  and  preserve  the 
same  in  like  condition,  as  at  present,  if  prao- 
ticable;  and  to  that  end  he  is  directed  to  em- 
ploy or  continue  the  employment,  as  justice 
may  demand,  all  necessary  agents  and  em- 
ployes whose  services  are  essential  to  the  con- 
tinued operation  of  the  road  or  the  preservation 
of  Its  property;  and  to  that  end  he  is  author- 
ized to  contract,  in  his  official  capacity  as  re- 
ceiver, for  the  payment  of  such  reasonable 
sums  as  may  be  necessary  to  defray  the  ex- 
penses of  such  services. 

**4.  It  is  further  ordered  that  a  copy  of  this 
order  be  served  upon  the  defendant,  the  M.  «fe 
C.  O.  R.  R.  Company,  along  with  other  pro- 
cess, and  that  said  company  be  and  appear  be- 
fore the  Hon.  John  P.  Smith,  presiding  chan- 
cellor of  said  division,  on  the  second  Thursday, 
being  the  10th  day  of  November,  1892,  at  -lO 
o'clock  A.  M.,  at  chambers,  at  the  courthouse, 
in  Rutledge,  Tenn.,  and  then  and  there  show 
any  reason  which  may  be  made  to  appear  to 
the  court  why  a  permanent  receiver  shall  not 
be  appointed  of  said  railroad  company  in  this 
cause,  and  why  the  temporary  restraining 
order  granted  herein  shall  not  be  made  per- 
manent. 

"5.  In  the  event  that  it  shall  become  neces- 
sary to  issue  a  writ  of  possession  to  put  said 
receiver  in  the  quiet  and  peaceable  possession 
of  all  the  property  of  said  corporation,  it  is 
ordered  that  the  master  issue  writs  of  posses- 
sion, directed  to  the  sheriffs  of  Hamblen, 
Grainger,  and  Knox  counties,  for  that  pur- 
pose, commanding  said  sheriffs  to  place  said 
receiver  in  the  possession  of  that  portion  of 
said  company's  property  which  may  be  in  their 
several  counties 

'*Oiven  under  my  hand  this  October  28. 1892. 

••Jos.  W.  Sneed.  Judge." 

*Thisfiat  was  on  the  same  day  filed  iD[l  73 
the  office  of  the  clerk  of  the  chancery  court, 
and  the  receiver  therein  named,  immediately 
took  possession  of  the  railroad  property  and 
commenced  the  operation  of  the  road.  Hii 
possession  continued  until  November  14, 1892, 
when  the  receiver  appointed  by  the  circuit 
court  of  the  United  Slates  took  the  property 
out  of  his  hands. 

Notice  was  thereafter  given  that  on  January 
7,  1893,  an  application  would  be  made  to  tho 
chancellor  for  the  appointment  of  a  perma- 
nent receiver,  and  on  that  day  this  order  was 
entered  by  the  chancellor: 
"In  Uie  Chancery  Court  of  Hamblen  County, 

Tennessee. 
Thomas  B.  Crosby  et  al 
ts, 
«The  Morristown  &  Cumberland  Gap  Rail- 
road Company  ei  (U, 

"Be  it  remembered  that  this  cause  came  on 
for  hearing  on  this  January  7, 1893,  before  the 
Hon.  John  P.  Smith,  chancellor,  at  2  o'clock 
P.  M.,  at  chambers,  at  Jonesboro,  upon  the 
motion  of  the  complainants  for  the  appoint- 
ment of  a  permanent  receiver  of  the  defend- 
ant, the  Morristown  A  Cumberland  Gap  Rail- 
road Company,  and  notice  thereof. 
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"And  it  appearing  to  the  court  that  on  Octo- 
ber 28,  1892,  under  the  order  and  fiat  of  Hon. 
Joseph  W.  Soeed,  one  of  the  judges  of  this 
state,  James  T.  Shields,  Jr.,  was  appointed,  at 
the  suit  of  complainants  in  this  cause,  tem- 
porary receiver  of  Morristown  &  Cumberland 
Gap  Railroad  Company  and  all  the  property 
of  said  company  or  in  its  possession,  by  lease 
or  otherwise,  and  that  said  receiver  so  ap- 
pointed proceeded  forthwith  to  qualify  and 
took  possession  of  the  property  of  said  corpora- 
tion and  everything  of  which  it  had  possession; 
and  it  further  appearing  to  the  court  by  an  or- 
der made  thereafter  in  me  United  States  Circuit 
Court  at  Enozville  for  the  Northern  Division 
of  the  Eastern  District  of  Tennessee,  in  the 
cause  of  John  Coleman  v.  Morristown  &  Cum- 
berland Gap  Railroad  Company  «<  o^.,  W.  8. 
1 74]  Whitney  was  appointed  *receiver  of  said 
railway  company,  and  that  under  orders  made 
by  said  court  in  said  cause  the  property  of  the 
said  railway  company  was  taken  from  the  pos- 
session of  the  receiver  of  this  court  and  placed 
in' the  possession  of  the  receiver  of  that  court; 
and  the  court  being  of  the  opinion  that  to  ap- 
point a  permanent  receiver  in  advance  of  a 
determination  of  the  question  of  superior  ju- 
risdiction would  be  unseemly  and  not  in  con- 
formity with  that  spirit  of  comity  which 
exists  between  the  state  and  Federal  courts  of 
concurrent  jurisdiction,  doth  order  that  said 
motion  for  a  permanent  receiver  be  entered 
and  continued,  with  leave  to  call  the  same  up 
upon  notice  at  any  time  after  said  question  of 
Jurisdiction  is  settled. 

'*It  is  further  ordered  that  James  T.  Shields, 
Jr.,  the  temporary  receiver  of  said  corpora- 
tion and  its  property  under  the  order  of  ap- 
pointment in  this  case,  intervene  in  said  cause 
of  John  Coleman  v.  The  Morristown  ^  Cum-' 
berland  Gap  Railroad  Company  «t  al,  and 
their  test  and  contest  the  question  of  jurisdic- 
tion in  such  manner  and  form  as  he  may  be 
advised  by  counsel,  and  on  application  of  said 
James  T.  Shields,  Jr.,  John  K.  Shields  and 
Tully  R.  Cornick  are  appointed  his  counsel 
for  that  purpose. 

"Done  at  chambers,  at  Jonesboro,  this  Jan- 
uary 7th,  1893. 

••John  P.  Smith, 
Chancellor  1st  Div.,  Tenn." 

On  January  24,  1893,  the  receiver  J.  T. 
Shields,  Jr.,  in  obedience  to  the  direction  of 
the  chancellor,  filed  his  motion  in  the  Circuit 
Court  of  the  United  States,  setting  forth  the 
facts  herein  stated,  and  praying  that  court  to 
vacate  its  order  appointing  W.  S.  Whitney  re- 
ceiver of  the  road,  and  for  an  order  restoring 
the  possession  to  liim.  This  motion  was  on 
January  80,  1893,  overruled,  and  exception 
duly  taken.  Subsequent-  proceedings  were 
had  in  the  circuit  court  culminating  on  Jan- 
uary 81,  1894,  in  a  final  decree,  which  decree 
established  certain  liens,  and  ordered  the  prop- 
er^ to  be  sold. 

Thereafter  an  appeal  to  this  court  was 
prayed  for  and  allowed  in  behalf  of  the  re> 
1 75]ceiver  appointed  by  the  state  court,  *(he 
petition  and  the  order  allowing  the  appeal 
being  in  these  words: 

"Your  petitioner,  James  T.  Shields.  Jr.,  su- 
ing as  receiver  of  the  Morristown  &  Cumber- 
land Gap  Railroad   Company,   respectfully 
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represents  that  there  is  manifest  error 
raitted,  to  the  injury  of  the  petitioner,  bj  tke 
final  decree  pronounced  in  this  caoae  on  tbt 
dlst  day  of  Januai^,  1894,  and  by  the  iater- 
locutory  orders  and  decrees  theretofore  pro- 
nounced in  these ,  in  and  by  whSdii  takl 


interlocutory  orders  and  final  decreet 
court  assumed  and  asserted  jurisdictioD  of  the 
property  and  effects  belonging  to  and  oonstftnt- 
ing  the  estate  of  the  defendant  Morristown  ft 
Cumberland  G«p  Railroad  Company  as  mgahist 
the  lawful  custody  and  posseesion  of  this  peti- 
tioner under  orders  and  decree  theretofore 
pronounced  by  the  chancery  court  of  Hamblea 
county,  Tennessee,  in  the  cause  pendini;  in  taid 
chancery  court  entitled  '  Thoma$  B,  Or^iif  M  dL 
V.  MorrUtofjon  dk  CumberkBnd  Oap  Batlnmi 
Company  etal.,'  under  jurisdiction  theretofotv 
lawfully  exercised  and  assumed,  said  chancery 
court  being  a  court  of  equity  of  ooncumnt 
jurisdiction  with  this  court,  and  wbich  nid 
chancery  court  of  Hamblen  county,  Tennessee, 
was  thereby  ousted  of  the  lawful  jurisdictlos^ 
and  this  petitioner,  as  such  receiver,  berasM 
deprived  of  the  lawful  custody  of  the  property 
and  estate  of  said  Morridtown  &  Cumbmand 
Gap  Railroad  Company,  the  subject-matter  of 
controversy  in  the  cause  then  and  there  pead- 
ing  in  said  court. 

"Wherefore  petitioner.James  T.  8hlelds,Jr.. 
receiver,  etc.,  considering  himself  aggrieved, 
'prays  an  order  granting  an  appeal  uom  ssid 
final  decree  and  interlocutory  ordoa,  takinf 
and  exercising  jurisdiction  as  aforesaid,  to  the 
Supreme  Court  of  the  United  States,  as  author- 
ized by  section  'V  of  the  Act  of  Conneis  of 
the  United  States,  approved  March  s,  1891, 
and  petitioner  herewith  files  his  bond  Id  the 
penal  sum  of  five  hundred  dollars,  whidi  bond 
is  approved  by  the  Honorable  D.  M.  Key,  oaa 
of  the  judges  of  this  court 

"Upon  consideration  of  the  petition  for  ap- 
peal to  the  Supreme  Court  of  the  United  States 
filed  herein  by  James  T.  Shields,  Jr.,  as  re- 
ceiver of  the  M.  ft  C.  G.  R  R.  Ca  under  ap- 
pointment *by  the  chancery  court  of  [176 
Hamblen  county,  Tennessee,  it  is  ordered  that 
said  appeal  be  granted,  bond  therefor  in  the 
penalty  of  five  hundred  dollars  having  been 
executed  and  approved  by  the  court 

"It  is  further  ordered  that  the  petition  for 
supersedeas  be  denied. 

"This  appeal  is  granted  solely  upon  the  qois- 
tion  of  jurisdiction,  and  unless  counsel  shall 
agree  by  stipulation,  filed  with  the  clerk,  ta 
respect  to  the  portions  of  the  record  to  bt 
transcribed  and  filed  in  the  said  United  States 
Supreme  Court  under  said  appeal  as  prayed 
and  granted,  the  appellant  has  leave  to  prBseat 
the  record  to  the  court  on  Saturday,  the  29Ui 
of  July,  inst,  for  the  determination  of  what 

g onion  of  the  record  shall  be  certified  to  said 
upreme  Court  under  said  appeal.** 
Subsequently  the  court  made  the  entry  iQ|> 
gested  in  the  latter  part  of  this  order,  and  & 
rected  the  portions  of  the  record  to  be  certified 
to  this  court,  and  under  that  directioa  the  ls^ 
ord  was  prepared. 

MessmMeher  4.  Haj,  John  K.  Sbinlis 
and  Tv&Uy  R.  Comlek,  for  appellant: 

Complainant's  demand  had  not  been  reduced 
to  judgment    • 
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9mtk  T.  Eurti,  10  Hare,  80;  JPDermott  y. 
Strong,  4  Johns.  Cb.  687;  Beach,  Modern  Equ- 
ity, §  140;  Seott  t.  Neely,  140  U.  S.  106(85:  8^): 
Smith  ▼.  I^fri  Seott,  H.  di  W.  R.  Co,  W  U.  S. 
898  (35:  487);  Cate$  ▼.  il/{<m,  149  U.  8. 451  (87: 
804):  Hem  y.  £r<!^^^,  2  D.  C.  App.  81. 

The  trustee  in  the  mortgage  was  not  made  a 
defendant,  and  no  .complete  relief  could  be 
gnnted,  nor  could  perfect  title  be  conveyed 
nnleis  the  bondholders'  rights  were  adjudged 
tod  settled. 

Central  Tmti  Co.  t.  Bridgea,  57  Fed.  Rep. 
75S-772. 

State  and  Federal  courts  cannot  lawfully  in- 
terfere with  each  other  where  each  is  acting 
within  legal  limits,  and  the  court  having 
phjiical  custody  of  the  property  is  the  tribunal 
to  detemodne  the  question  of  jurisdiction. 

WOmer  v.  Atlanta  d  R,  Air  Line  R,  Co.  2 
Woods.  409;  Central  Trust  Co.  of  New  York  v. 
Chattanooga,  R.  di  C.  R,  Co.  63  Fed.  Rep.  905; 
BeidrUter  v.  Elitaheth  Oil  Cloth  Co.  112  U.  S. 
»4  (28:  729);  Taylor  v.  Carryl,  61  U.  8.  20 
How.  588  (15: 1028);  Levi  v.  Columbia  L.  Ins. 
Os.  1  Fed.  Rep.  206;  Walker  v.  Flint,  7  Fed. 
Bep.  435;  Parkes  v.  Aldridge,  8  Fed.  Rep.  220; 
Dans  V.  Life  Asso,  of  America,  11  Fed.  Rep. 
781;  Buck  ▼.  Oolbath,  70  U.  8.  8  WalL  834  (18: 
267). 

Where  a  receiver  appointed  by  one  court 
•ctoally  takes  possession  of  the  property,  the 
control  will  not  be  surrendered  to  a  receiver 
subsequently  appointed  by  the  other,  although 
the  suit  in  the  latter  was  commenced  before 
that  in  the  former. 

Bat^  Tennessee,  Y.db  G.R. Co.  r.  Atlanta  dk F. 
il  G?.  15  L.  R  A.  109,  49  Fed.  Rep.  608; 
Beach,  Modern  Equity,  §  722. 

In  cases  of  conflicting  appointment  the  court 
will  take  into  consideration  the  fraction  of  a 
day. 

Beach,  Receivers,  §  282. 

The  restraining  order  made  by  the  state 
ooort  under  the  facts  stated,  coupled  with  the 
seizure  of  the  property,  give  it  paramount 
jurisdiction. 

Lsfoi  y.  Columbia  L.  Ins.  Co.  1  Fed.  Rep. 

aw. 

Mr.  Henry  H.  logger  soil,  for  appellees: 

Appellant  has  no  interest  in  the  subject-mat- 
ter or  the  final  decree,  therefore  no  right  to 
bring  it  before  this  court  for  revision. 

Bank  of  Rome  v.  Easelton,  15  Lea,  280. 

The  drcuit  court  has  equitable  jurisdiction 
before  judgment  of  a  creditors'  bill  against 
an  insolvent  mortgaged  railroad  corporation 
which  is  allowing  its  road  to  remain  in  the 
possession  of  an  insolvent  construction  com- 
pany, in  favor  of  sub  contractors  who  have 
■pedfied  Hens  upon  the  railroad. 

1  Pom.  Eq.  Jur.  §§  112-171;  Case  t.  New 
Orleans  A  C.  R.  Co.  r  Case  v.  BeauregartP')  101 
U.  8.  688  (25: 1004). 

A  restraining  order  upon  other  creditors  of 
the  corporation  is  not  essential  to  the  jurisdio- 
tioD  of  the  court,  over  the  subject-matter. 

Bank  ef  Rome  v.  Easelton,  supra. 

The  discharge  of  the  first  receiver  in  the 
Federal  court  was  not  an  abandonment  of  the 
jurisdiction  of  the  court  over  subject-matter  of 
iitiealion. 

Sigh,  Receivers,  g  50;  Union  Trust  Co.  v. 
Boekford.  B,  I  d  8t.  L.  R.  Co.  ^  Biss.  197; 

w  u.  s. 


Oaylord  f.  Fort  Wayne,  M.dbO.B.Co.^ Hiss. 
286. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  single  question  presented  by  this  ap- 
peal is  that  of  the  jurisdiction  of  the  Federal 
court  to  appoint  a  receiver,  and  take  the  rail- 
road property  out  of  the  possession  of  the  re- 
ceiver appointed  by  the  state  court.  In  such 
cases,  as  was  held  in  Maynard  v.  Eeeht,  151 
U.  8.  824  [88:  ^79],  it  is  essential  that  the  ques- 
tion of  jurisdiction  alone  should  be  certified  to 
this  court  from  the  trial  court.  But  under  the 
authority  of  United  States  v.Jahn,  ante,  187,  add 
Re  Lehigh  Company,  ante,  438,  the  statement  in 
the  last  order  quoted  from  the  record,  taken  in 
connection  with  the  petition  upon  which  it 
was  founded  must  be  held  to  be  a  sufficient  cer- 
tificate. It  is  not  necessary  that  the  word  * 'cer- 
tify" be  formally  used.  It  is  sufficient  if  there 
*is  a  plain  declaration  that  the  single  [177 
matter  which  is  by  the  record  sent  up  to  this 
court  for  decision  is  a  question  of  jurisdiction, 
and  the  precise  question  clearly,  fully,  and 
separately  stated.  No  mere  suggestion  that  the 
jurisdiction  of  the  court  was  in  issue  will  an- 
swer. This  court  will  notof  itself  search,  nor 
follow  counsel  in  their  search  of  the  record  to  as- 
certain whether  the  judgment  of  the  trial  court 
did  or  did  not  turn  on  some  question  of  juris- 
diction. But  the  record  must  affirmatively 
show  that  the  trial  court  sends  up  for  consider- 
ation a  single  definite  question  of  jurisdiction. 
And  that  is  here  shown.  The  petition  for  an 
appeal  is  upon  the  single  ^ound  that  the  court 
wrongfully  took  jurisdiction  of  the  property, 
because  it  was  then  in  the  possession  of  the 
state  court,  and  in  the  order  allowing  the  ap- 
peal it  is  explicitly  stated  that  'Hhis  appeal  is 
granted  solely  upon  the  question  of  jurisdic- 
tion," and  the  court  at  the  same  time  reserves 
to  itself  the  right,  which  is  subsequently  ex- 
ercised, of  determining  what  portions  of  the 
proceedings  should  belncorporated  in  the  rec- 
ord sent  here  for  the  purpose  of  presenting 
this  question. 

Had  the  circuit  court  of  the  United  States, 
when  this  property  was  in  the  possession  of 
the  receiver  appointed  by  the  state  court,  the 
power  to  appoint  another  receiver  and  take  the 
property  out  of  the  former's  hands?  We  are 
of  opinion  that  it  had  not  For  the  purposes 
of  this  case  it  is  unnecessary  to  decide  whether, 
as  between  courts  of  concurrent  jurisdiction, 
when  proceedings  are  commenceid  in  the  one 
court  with  the  view  of  the  appointment  of  a  re- 
ceiver, they  may  be  continued  to  the  comple- 
tion of  actual  possession,  and  whether,  while 
those  proceedings  are  pending  in  a  due  aod 
orderly  way,  the  other  court  can,  in  a  suit 
subsequently  commenced,  hy  reason  of  its 
speedier  modes  of  procedure,  seize  the  prop- 
erty, and  thus  prevent  the  court  in  which  the 
proceedings  were  first  commenced  from  as- 
sertingits  right  to  the  possession.  Oaylord  v. 
Fort  Wayne,  M.  di  C.  R.  Co.  6  Biss.  286-291, 
cited  in  Moran  v.  Sturges,  154  U.  8.  256-270 
[88:  981,  985].  High,  Receivers  (8d  ed.)  §  50. 
Of  course,  the  question  can  fairly  arise  only  io 
a  case  in  which  the  process  has  been  served, 
and  in  which  the  express  *object  of  the  [178 
bill,  or  at  least  one  express  object,  is  the  ap- 
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poinlment  of  a  receiver,  and  where  possession 
by  such  officer  is  necessary  for  the  full  accom- 

?Ti6hment  of  the  other  purposes  named  therein, 
'ho  mere  fact  that,  in  the  progress  of  an  at- 
tachment or  other  like  action,  an  exigency 
may  arise,  which  calls  for  the  appointment  of 
a  receiver,  does  not  make  the  jurisdiction  of 
the  court,  in  that  respect,  relate  back  to  the 
commencement  of  the  action. 

In  Heidritter  v.  Elizabeth  Oil  Cloih  Co,  112  U. 
8.  294.  801  [28:727, 731].  a  question  was  pre- 
sented as  to  the  time  thut  jurisdiction  attaches. 
Mr.Juntice  Matthews,  after  quoting  from  Cooper 
V.  BeyvoldB,  77  U.  8. 10  Wall.  308 [19:931].  and 
Bosmll  V.  OtiB,  50  U.  8.  9  How.  336  [13:164], 
observed:  "But  the  land  might  be  bound, 
without  actual  service  of  process  upon  the 
owner,  in  cases  where  the  only  object  of  the 
proceedings  was  to  enforce  a  claim  against  it 
specifically,  of  a  nature  to  bind  the  title.  In 
such  cases  the  land  itself  must  be  drawn  with- 
in the  jurisdiction  of  the  court  by  some  asser- 
tion of  its  control  and  power  over  it.  This, 
we  have  seen,  is  ordinarily  done  by  actual 
seizure,  but  may  be  done  by  the  mere  bringing 
of  the  suit  in  which  the  claim  is  sought  to  be 
enforced,  which  may,  by  law,  be  equivalent 
to  a  seizure,  being  the  open  and  public  exer- 
cise of  dominion  over  it  for  the  purpose  of  the 
suit." 

Undoubtedly  the  circuit  court  had  authority 
under  the  bill  filed  June  6,  1892,  to  make  the 
order  appointing  the  receiver  and  taking  pos- 
session of  the  property.  Even  if  it  were  con- 
ceded that  the  bill  was  imperfect  and  that 
amendments  were  necessary  to  make  it  a  bill 
complete  in  all  respects,  it  would  not  follow 
that  the  court  was  without  jurisdiction.  The 
purpose  of  the  bill — the  relief  sought — was, 
among  other  things,  the  possession  of  the 
property  by  a  receiver  to  be  appointed  by  the 
court,  and  when  the  court  adjudged  the  bill 
sufficient,  and  made  the  appointment,  that  ap- 
pointment could  not  be  questioned  by  another 
court,  or  the  possession  of  the  receiver  thus 
appointed  be  disturbed.  The  bill  was  clearly 
sufficient  to  uphold  the  action  then  taken. 

While  the  validity  of  the  appointment  made 
by  the  circuit  court  on  June  6,  1892,  cannot 
be  doubted,  yet,  when  that  court  thereafter  ac- 
cepted a  bond  in  lieu  of  the  property,discharged 
1701  *ihe  receiver,  and  ordered  him  to  turn 
over  the  property  to  the  railroad,  and  such  sur- 
render was  made  in  obedience  to  this  order, 
Ihe  property  then  became  free  for  the  action  of 
any  other  court  of  competent  jurisdiction.  It 
will  never  do  to  hold  that  after  a  court,  accept- 
ing security  in  lieu  of  the  property,  has  vacated 
the  order  which  it  has  once  made  appointing  a 
receiver  and  turned  the  property  back  to  the 
original  owner,  the  mere  continuance  of  the 
suit  operates  to  prevent  any  other  court  from 
touching  that  property. 

It  is  true  that  the  circuit  court  had  the  power 
to  thereafter  set  aside  its  order  accepting  se- 
curity in  place  of  the  property  and  enter  a  new 
order  for  taking  possession  by  a  receiver,  yet 
such  new  onler  would  not  relate  back  to  the 
original  filing  of  the  bill  so  as  to  invalidate  ac- 
tion taken  by  other  courts  in  the  meantime. 
Accepting  a  bond  and  directing  the  receiver  to 
return  the  property  to  the  owner  was  not 
simply  the  transfer  of  the  possession  from  one 
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officer  of  the  court  to  another.  The  bond 
which  was  given  was  not  a  bond  to  return  tbe 
property  if  the  judgment  to  be  rendered 
against  the  contractors  was  not  paid,  but  a 
bond  to  pay  whatever  judgment  should  be  ren- 
dered. It  was,  therefore,  in  no  sense  of  tbe 
term  a  forthcoming  bond.  The  propertj 
ceased  to  be  in  euttodia  legit.  It  was  subject 
to  any  rightful  disposition  bj  the  owner  or  to 
seizure  under  process  of  any  court  of  oornpet- 
ent  jurisdiction. 

The  intervening  petitions  filed  on  June  JO, 
July  4,  and  July  7.  are  not  copied  in  the  re- 
cord, having;  been  omitted  therefrom  by  direc- 
tion of  the  circuit  court.  Evidently,  therefore, 
there  was  nothing  in  them  which  bears  upon 
the  question  before  us,  and  doubtleas  they 
simply  intervening  petitions,  claimin£  so  moch 
money  for  the  railroad  company  and  contaio- 
ing  no  reference  to  the  appointment  of  a  re- 
ceiver. 

But  it  is  said  that  the  receiver  had  no  soch 
interest  in  the  property  as  will  five  him  a 
standing  in  the  circuit  court  to  petiuon  for  tiis 
restoration  of  the  property  to  his  possetsioo. 
or  to  mid n tain  an  appeal  to  this  court  from  so 
order  ref  usi  ng  to  restore  such  possession.  This 
is  a  mistake.  He  was  the  officer  in  possesMfw 
by  appointment  of  the  state  court,  *ihe  [180 
proper  one  to  maintain  possession  and  to  take  aIJ 
proper  steps  under  the  direction  of  the  court  lo 
obtain  the  restoration  of  the  posscssioa  vroag 
fully  taken  from  him.  It  is  a  matter  of  every- 
day occurrence  for  a  receiver  to  take  legal  pro- 
ceedings, under  the  direction  of  the  court  ap- 
pointing him,  to  sequire  possession  of  propery 
or  for  the  collection  of  debts  due  to  the  osuts 
of  which  he  is  receiver. 

With  reference  to  the  contention  that  all  of 
the  parties  plaintiffs  in  the  suit  in  the  state  court 
have  come  into  the  Federal  court,  so  tlut  is 
fact  the  receiver  appointed  by  the  court  do 
longer  represents  any  one — dot  namimi  wmirm 
—it  is  sufficient  to  say  that  it  is  not  bone  oot 
by  the  record.    It  is  true  that  the  phUntiffi  in 
this  case  filed  a  petition  in  the  Federal  conn 
in  which  it  was  alleged  that  all  tlie  parties 
plaintiffs  in  the  state  court  had  appotreaiaths 
Federal  court,  and  that  all  the  claims  of  Umm 
parties  except  one  of  Mellon  A  Sons,  who  hid 
two  claims,  had  been  presented  and  allovvd, 
and  that  Mellon  A  Sons  in  their  intervcniaf 
petition  had  set  up  one  of  their  claims  for  u- 
lowance,  and  averred  that  they  were  protcciit- 
ing  the  other  to  judgment  in  the  state  coort, 
and  that  they  would,  when  judcment  wss  o^ 
tained  thereon,  also  file  that  U>t  aUowsaoe. 
But  the  record  shows  that  the  order  prayed 
for  in  this  petition  was  denied  by  the  drcuit 
court  without  any  finding  as  to  the  tmtb  of 
the  facts  therein  alleged.     We  cannot  asMwe. 
therefore,  as  axainst  the  application  of  theiiaie 
receiver,  that  the  allegations  in  that  petitkm 
are  true.    Further  than  that,  the  circuit  covt, 
in  directing  what  should  be  incorporated  isto 
the  record  to  be  sent  up  on  this  appeal,  di- 
rected that  there  should  oe  inserted  a  "bms- 
orandum  of  all  petitions  and  pleMliop  tkd, 
giving  dates  of  petitions  without  seiiia|00t 
same,  down  to  the  final  decree,  except iacaM 
where  directed  to  be  copied  in  full.      In  ^' 
suance  of  that  order  the  clerk  iocorporal«d  i> 
this  record  a  memorandum  of  the  intfrreaisc 
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peiiUoDt,  and  in  that  memoraDdum  there  is  no 
■ention  of  any  petition  on  the  part  of  any  of 
the  plaintiffa  in  the  state  court  except  Mellon 
A  SoDM,  It  thus  affirmatively  appears  that  up 
to  the  date  of  the  final  decree  only  one  of  the 
181]  several  plaintiffs  in  the  state  court  *had 
come  into  the  Federal  court.  While  it  is  true 
that  in  the  final  decree  there  is  an  entry  of 
lUowancea  in  favor  of  these  parties,  yet  there 
k  nothing  to  show  that  these  allowances  were 
■ade  npon  the  application  of  such  plaintiffs, 
or  that  the  amounts  allowed  to  them  were  the 
amoonts  which  they  claimed,  unless  this  can 
be  implied  from  the  order  therein  declaring  a 
hen  upon  the  allowances  in  favor  of  the  coun- 
•d  of  such  parties  for  their  services  in  obtain- 
ing the  several  recoveries.  Concediug  all  that 
may  be  inferred  from  this  order,  or  from  any- 
thing else  that  appears  in  the  record,  it  remains 
beyond  dispute  that  one  claim  of  Mellon  & 
Sons,  for  f84,000,  is  still  pending  and  unde- 
termined in  the  suit  in  the  state  court.  But 
further,  the  question  of  right  on  the  part  of 
the  petitioner  antedates  the  final  decree,  and 
he  stands  in  the  Federal  court  backed  by  the 
order  of  the  state  court  appointing  him  receiv- 
er, and  directing  him  to  press  this  applica- 
tion. If  it  were  true  that  all  the  plaintiffs  in 
the  state  court  had  abandoned  their  suit  in  that 
court,  the  remedy  was  to  call  the  attention  of 
that  court  to  the  fact  and  have  an  order  en- 
tered setting  aside  the  appointmentof  a  receiv- 
er, or  directing  the  discontinuance  of  this 
application.  We  cannot,  in  this  indirect  way, 
pass  judgment  upon  the  action  of  that  court. 

It  is  objected  than  Judge  Sneed  had  no  au- 
thoritv  to  make  the  appointment  of  a  receiver, 
and  that  the  appointment  was  not  made  by 
the  chancery  court,  nor  by  the  chancellor  at 
chambers,  nor  by  any  other  chancellor  or  cir- 
cnit  court  judge  of  the  state  of  Tennessee. 
The  record  does  not  disclose  of  what  court 
Judge  8need  was  a  judge.  But  we  find  in  91 
Tenn.  V.,  a  list  of  the  judges  of  that  state  in 
the  year  1892  and  the  courts  of  which  they 
were  judges.  In  that  list  is  the  name  of  J.  W. 
Sneed  as  judge  of  the  criminal  court  of  Enox 
county.  That  court  has,  as  appears  from  the 
statutes,  exclusive  criminal  jurisdiction  in  that 
county.  It  also  has  common  law  jurisdiction, 
and  the  practice  and  pleadings  in  all  civil  ac- 
tions are  the  same  as  present^  by  the  circuit 
courts  of  the  state.  It  is  held  by  one  judge, 
who  takes  the  same  oath  of  office  as  other 
judfes.  He  is  paid  out  of  the  state  treasury, 
as  they  are  paid,  and  has  power  to  interchange 
182]  *with  them  in  official  work.  Sections 
108, 164, 165, 166,  Milliken  A  Yertrees'  Code 
of  Tenn.  1884. 

In  the  same  coda  sections  4714  and  4715 
read  as  follows: 

4714.  "The  judges  and  chancellors  shall 
have  interchangeable  and  concurrent  jurisdic- 
tion to  grant  injunctions,  attachments,  and  al. 
other  extraordinary  process,  issuable  out  of 
and  returnable  to  any  of  the  circuit  or  chan- 
cery courts  of  this  state. 

4715.  "  Upon  making  the  requisite  fiats  for 
aoil  mntiog  such  extraordinary  process,  it 
shall  be  the  duty  of  the  judge  or  chancellor  to 
inclose  the  papers  accompanying  the  applica- 
ii)n  and  the  oitler  made,  in  a  sealed  enyelope, 


rected,  which  envelope  shall  be  opened  only 
by  the  clerk  or  his  deputy." 

Obviously  the  action  taken  by  Judge  Sneed 
was  under  the  authority  of  these  two  sections, 
and  they  seem  broad  enough  to  sustain  it. 
No  decision  of  the  supreme  court  of  the  state 
has  been  called  to  our  attention  bearing  upon 
this  question,  or  conslruiog  **  judges"  to  mean 
only  "  circuit  court  judges."  At  any  rate,  the 
validity  of  his  action  was  recognized  by  tho 
chancellor,  who  treated  his  fiat  as  one  mado 
by  proper  authority,  and  as  the  chancery 
court  had  unquestioned  jurisdiction  over  aU 
proceedings  in  equity,  including  bills  for  re- 
ceivers, we  must  assume  that  Judge  Sneed's 
order  was  valid,  and  the  appointment  of  a 
temporary  receiver  by  him  authorized  by  the 
laws  and  practice  of  the  state. 

It  is  further  objected  that  the  proceedings  in 
the  Federal  court  have  moved  on  to  a  final  de- 
cree by  which  various  liens  have  been  deter- 
mined, and  that  it  would  be  a  great  hardship 
to  now  declare  the  order  appointing  the  re- 
ceiver, and  hssuming  possession  of  this  prop- 
erty, beyond  the  jurisdiction  of  the  Federal 
court.  It  is  a  sufficient  reply  to  this  that 
all  the  parties  who  sought  to  enforce  their 
rights  in  the  state  court  have  not  come  into 
the  Federal  court,  and  submitted  their  claims 
to  its  jurisdiction.  Some  are  still  pursuing 
their  remedy  in  the  forum  which  they  selected, 
and  whatever  of  hardship  there  may  be,  what- 
ever of  expense  may  result,  must  fall  upon  the 
parties  who  have  thus  wrongfully  secured  the 
taking  away  of  the  possession  of  their  property 
from  the  custodian  rightfully  *appointed[18d 
by  the  state  court.  The  mere  forcible  con- 
tinuance of  possession  by  the  Federal  court 
does  not  transform  that  which  was  in  the  first 
instance  wrongful  into  a  rightful  posses- 
sion. 

Ths  easBf  therefore,  muet  be  remanded  to  the 
circuit  court  for  further  proceedinge  not  ineorh 
sisterU  toith  thit  opinion. 


ANTHONY    F.    8EEBERGER,    Collector, 
etc.,  Flff.  in  £>rr., 

THE  WRIGHT    A    LAWTHER    OIL    & 
LEAD   MANUFACTURING    COMPANY. 

(See  8.  0.  Beporter*s  ed.  188-187.) 

Duties  on  flaxseed, 

1.  Upon  an  importation  of  flaxseed  containing  li 
certain  per  cent  of  impurities,  the  importers  are 
entitled  on  pasring  the  dutieis,  to  an  allowance 
from  the  gross  weight  of  the  goods,  of  a  percent- 
age for  impurities. 

SL  In  the  Tariir  Act  the  words  '* draft**  and 
"draught**  are  not  synonomous  with  *'draff.** 

[No.  219.] 

Argued  and  Submitted  Jan.  SI,  1896.    Decided 
March  18, 1896. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois, 


Note.— ils  to  lien  of  United  States  for  duties,  see 
note  to  United  States  v.  850  Cbeets  of  Tea,  •:  702. 

As  to  action  to  reetiver  bach  duties  paid  umter  pro- 

., .  .^    ...     •      r.  ;— i-  ^     .  -^.v    test;  protests  how  made,  and  its  sl^9U%  see  noU  t9 

directed  to  the  court  to  which  the  flat  is  di  |  Greely  y.  Thompson,  18: 807. 
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io  reyiew  a  judgment  for  the  plaintiff,  tbe 
Wright  &  Lawther  Oil  &  Lead  Manufacturing 
Company,  against  Anthony  F.  Seeberger,  Col- 
lector, defendant,  for  an  excess  of  duties  paid 
under  protest  upon  an  importation  of  flaxseed. 
JJPrmed, 


Statement  by  Mr,  Ju»tks  Browns 

This  was  an  action  against  the  collector  of 
eustoms  for  the  port  and  district  of  Chicago, 
to  recover  certain  duties  paid  under  protest, 
upon  an  importation  of  flaxseed,  which  con- 
tained four  per  cent  of  impurities.  The  only 
question  in  the  case  was  whether  the  importers 
were  entitled  to  an  allowance  from  the  gross 
weight  of  the  goods,  of  a  percentage  for  im- 
purities. 

The  case  was  tried  without  a  Jury  under  a 
stipulation,  and  the  following  facta  found  by 
the  court: 

''Plaintiff  imported  a  quantity  of  flaxseed 
from  Liverpool,  which  hsd  been  brought  from 
Calcutta.  The  invoices  show  the  gross  weight 
and  a  tare  of  five  pounds  per  bag,  and  a  de- 
duction of,  'four  per  cent  for  impurities. 
The  collector,  in  assessing  the  duties,  de- 
ducted the  tare,  which  was  the  weight  of  the 
bags,  but  refused  to  allow  anything  for  im- 
purities, assessing  a  duty  of  twenty  cents  per 
bushel  of  fifty  pounds  upon  the  gross  weight, 
less  the  tare.  Plaintiff  paid  the  duties  so  as- 
sessed under  protest,  appealed  to  the  Secretary 
of  the  Treasury,  by  whom  the  action  of  the 
184]collector  was  affirmed,  *and  brought  this 
suit  in  apt  time  to  recover  the  excess  of  duties 
paid  bv  reason  of  the  refusal  to  make  any 
deduction  for  impurities. 

"The  proof  in  this  case  shows  without  dis- 
pute that  the  seed  contained  dust,  composed  of 
clay,  sand,  and  gravel  to  an  average  of  fotir 
per  cent" 

Upon  this  finding  of  facts,  the  court  entered 
Judgment  for  the  plaintiff,  assessing  its  dam- 
ages at  $670.29,  with  interest  Defendant 
•ued  out  this  writ  of  error. 

Mr.  Edward  B.  WhiineT*,  AjuUtani 
Atty,  Oen,,  for  plaintiff  in  error. 

Mr.  Perce j'jU  ShomaA  for  defendant  in 
error. 

Mr.  O.  B.  Alexander  filed  a  brief  for  the 
National  Lead  Company,  by  consent  af  the 
court 

Mr.  JuiUce  Brown  delivered  the  opinion 
of  the  court: 

By  Rev.  Stat,  %  2898:  "In  estimating  the 
allowance  for  tare  on  all  chests,  boxes,  cases, 
casks,  bags,  or  other  envelope  or  covering  of 
all  articles  imported  liable  to  pay  anv  duty, 
where  the  original  invoice  is  produced  at  the 
time  of  making  entry  thereof,  and  the  tare 
shall  be  specified  therein,  the  collector,  if  he 
sees  fit,  or  the  collector  and  naval  officer,  if 
any,  if  they  see  fit,  may,  with  the  consent  of 
the  consignees,  estimate  the  tare  accordins  to 
such  invoice;  but  in  all  cases  the  real  tare  i£all 
be  allowed,  .  .  .  but  in  no  case  shall  there 
be  anv  allowance  for  draught" 

This  case  turns  really  upon  the  meaning  of 
the  word  "draught,"  the  government  claiminff 
that  it  is  a  misspelling  of  the  word  "draff, 
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which  is  defined  as  waste  matter,  sweepiags. 
refuse,  lees,  or  dregs. 

The  word  first  made  its  appearanoe  in  tbe 
thirty-fifth  section  of  the  Tariff  Act  of  Aogoit 
4,  1790  (1  SUt.  at  L.  168)  wherein  an  alk>w. 
ance  was  made  for  "the  drafts  and  *tereri8ft 
of  the  articles  subject  to  duty  by  weight  In 
this  section  it  is  spelled  both  "drmft"  and 
"draught."  This  provision  was  re-enacted  ia 
the  TaHff  Act  of  March  2, 1799,  §  58  a  Stat. 
atL.  671)  the  word  being  spelt  "draft" 

A  judicial  interpretation  of  tbe  word  Is 
gested  in  a  dictum  in  the  opinion  of  Mr. 
lice  Woodbury  in  MarriaU  ▼.  Br%m,  50  U.  a 
9  How.  619,  638  [18:  282,  288],  fai  which  he 
says:  "Another  reduction  is  made  in  weight 
for  Ure  and  draft  This  last  should  be  4rtf, 
meaning  dust  and  dirt,  and  not  wliat  Is  m- 
erally  meant  by  'draught*  or  'draft'"  The 
case,  however,  did  not  call  fdr  a  drfnirisa 
of  the  word. 

There  has  been  a  peculiar  Use  of  tbe  wofd 
"draught"  in  England,  and  perhaps  also  ia 
this  country,  in  connection  with  commercial 
transactions,  in  which  it  Is  defined  as  aa  arbi- 
trary deduction  from  gross  weight  made  by 
custom,  to  assure  the  buyer  or  importer,  as  the 
case  may  be,  that  there  is  no  dtocriminatioe 
ai^inst  him  from  difference  in  scales.  Ia 
Webster's  Dictionary  of  1890  "draught*  Is  de- 
fined as  "an  allowance  on  welgliablo  goods;* 
and  "draft"  as  "an  allowance  or  dedoodoa 
made  from  the  gross  weight  of  goods."  Ia 
the  Century  and  the  Imperial,  ''draft"  aad 
''draught"  are  spoken  of  as  an  allowance  aade 
for  waste  in  goods  sold  by  weight  or  the  al- 
lowance made  by  the  custom-house  oa  exds 
able  goods.  The  two  words  are  io  reality  dif- 
ferent spellings  of  the  same  word. 

In  Naoier  ▼.  Barney,  5  BUOchf .  WU  hock 
draft  and  tare  were  allowed  on  sugar  ioiported 
in  bags,  Mr.  Ju$tiee  Nelson  observinc:   "DiaA 


and  tare,  in  a  conunercial  sense  and  ossge. 
have  a  separate  and  distinct  meaning  and  s^ 
plicatioiL  The  former  is  an  allowanoe  to  tte 
merchant  when  the  duty  la  ascertaiaed  by 
weight,  as  in  the  present  instance  to  iaiBn 
good  weight  to  him.  .  .  .  It  la  to  com- 
pensate for  any  loss  that  mav  ooeor  froa  tte 
handling  of  the  scales,  in  the  weighing,  m 
that  when  weighed  the  second  tioM,  ths  sr- 
ticle  will  hold  out  good  weight" 

As  the  word  "draught"  or  "draflT  hasapir 
ticular  and  uniform  meaning slven  toil  by  tht 
lexicographera,  and  such  o^nition  sssbm  lo 
be  a  reasonable  one  as  applied  to  the  statattn 
'question,  we  see  no  good  reason  for  say  f  I M 
ing  that  it  Is  a  mere  misspelling  for  *'  dnf." 
especially  in  view  of  the  fact  thatthteliaa  w^ 
usual  word,  with  a  totally  different  mesalac. 
and  not  found  elsewhere  in  any  tariff  adi  to 
which  our  attention  has  bees  called.  TW 
enactment  In  question  seems  to  have  beta  it- 
tended  to  prohibit  a  custom,  which  hadgiov* 
up  under  Uie  Tariff  Act  of  1790,  and  wispoh 
ably  inherited  from  the  tariff  lawa  of  Bagkad, 
of  making  an  arbitrary  dedoctloB  friM  tW 
gross  weight,  to  which  the  importer  wisrsill7 
not  entitled. 

Assuming,  then,  that  the  woid  'MraagH* 
refers  to  tUs  arbitrary  deduction  and  aol  t» 
impurities,  we  think  tne  oouit  behnr  wai  aor 
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net  in  larammip  that  the  flaxseed  in  gtiefltioD, 
whkh  is  made  dutiable  by  the  Act  of  1888.  at 
*1weoty  cents  per  bushel  of  fifty  six  pounds/' 
Ins  the  tare,  means  56  pounds  of  clean  seed, 
orkist  seed  freed  from  any  accidental  impuri- 
liee,  such  as  the  clay,  sand  and  gravel  in  ques 
tioD.  If  this  seed  had  been  washed  or  other- 
wise cleaned  of  these  impurities,  it  certainly 
will  not  be  contended  that  they  would  be  sub- 
ject to  an  increased  duty  by  means  of  such 
desDsiof^,  or  that  a  bushel  of  66  pounds  of  such 
leed  would  be  anything  more  or  less  than  a 
lUtatoiy  bushel.  Bo  if,  without  such  cleans 
iig.  the  amount  of  such  impurities  can  be  fixed 
it  a  eertain  percentage,  as  the  findinirs  in  this 
CMS  sssume,  we  see  no  objection  to  the  allow- 
tooe  being  made,  though  the  seed  be  not  in 
hcl  deantied. 

The  case  Is  readily  distinguished  from 
San$kam  ▼.  OadwUadtr,  144  U.  8.  247  [86: 
403].  10  which  the  question  was  whether,  as  a 
msuerof  fact,  the  term  "iron  ore,"  as  known 
to  persons  familiar  with  the  commerce  respect- 
isff  it,  meant  ore  which  had  or  had  not  been 
dried,  and  thus  freed  of  the  water  which  la 
Bstunlty  found  In  it  And  as  it  appeared 
tbstdtied  ore  was  not  known  to  commerce, 
thst  the  allowance  between  dealers  for  the 
moisture  that  would  be  expelled  by  heating 
tbe  on  had  been  based  upon  express  contract 
SI  itlpulalicn,  and  that  no  custom  existed  au- 
tbc^ing  such  allowance,  except  by  contract, 
it  Kss  bt  Id  that  the  Tariff  Act  referred  to  ore  in 
it»  Dftural  state.  It  was  said,  however,  in  the 
opibioD  of  Mr,  Justice  Blatchford,  that  the 
principle  of  that  case  was  different  from  that 
187]  *io  regard  to  dirt  clinging  to  the  skin 
of  ft  potato,  or  clay,  sand,  or  gravel  mixed  with 
flu  seed,  such  impurities  belne  plainly  dis- 
ooffrsbtf  and  readily  eliminates 

f%ere  V'Oi  no  error  in  the  judgment  <tf  the 
mrt  below  mnd  it  w ,  thertfore,  termed. 


JAY  T.  STOKES  bt  al.,  Plffe.  in  Eft. 

e. 

UNITED  STATES. 

(See  S.  GL  Beporter*s  ed.  187 J 

hdietment  under  Itev.  Stat.  S  64S0 -^  eetting 
forth  etidenee—kttere  in  enidenee—orden  and 
u^fUUe    eompariaon  ^  handwriting. 

L  An  Indiotment  to  commit  an  offense  described 
in  U.  8.  Bev.  Stat.  •  480,  as  amended  by  the  Act 
of  If troh  S,  IBSQ,  must  allege  that  the  persons 
efaarged  have  devised  a  scheme  or  artifloe  to  de- 
fiaad,  by  opening  or  ioi ending  to  open  corres- 
pondenoe  with  some  other  person  through  the 
postoSoe  or  by  indtiDg  such  other  person  to 
open  commonicatlon  with  IJiem,  and  that,  in  exe- 
cuting fuoh  scheme  such  person  either  deposited 
a  letter  or  pocket  in  the  pootoffloe  or  took  or  re- 
sdred  one  therefrom;  a  oonspiraoy  to  oommit 
moll  offense  must  state  a  oombination  to  do  the 
shore  named  things. 

t  The  rules  of  criminal  pleading  do  not  require 
the  indictment  to  set  forth  the  evidence,  or  to 
negative  every  possible  theory  of  the  defence. 

Nora.-  A$  to  dbttructing  the  mail;  what  eonUUutte 
the  flfeiuf ,  see  note  to  United  States  v.  Kirby,  U^aTS. 
U7  U.  & 


8.  The  admission  in  evidence  of  certain  envelopes 
and  letters  on  the  trial  of  an  iodiotment  under 
U.  8.  Bev.  Stat.  •  0180,  will  not  be  heIderror« 
where  the  letters  were  material  evidence,  and  the 
bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence,  and  there  is  nothing  to  indicate 
that  they  were  objected  to  or  were  inadmissible; 
this  court  will  assume  that  their  authorship  was 
traoed  to  the  defendants. 

L  Where  the  indiotment  charges,  as  one  of  the 
acts  in  furtherance  of  the  conspiraoy,  that  one  of 
the  defendants  deposited  in  the  postolfice  a  letter 
addressed  to  a  certain  company,  containing  an 
application  for  an  agency,  and  an  order  for 
shoes,  which  letter  purported  to  be  signed  by  him 
the  order  and  the  way  bills  ot  the  railroads  are 
admissible  in  evidenoe,  as  tending  to  show  that 
the  scheme  was  carried  out  as  charged  in  the  in* 
diotment. 

ft.  While  papers  not  otherwise  competent  cannot 
be  introduced  for  the  mere  purpose  of  enabling 
the  jury  to  institute  a  comparison  of  handwrit- 
ing, yet  where  other  writings,  admitted  or  proved 
to  he  genuine,  are  properly  in  evidenoe  for  other 
purposes,  the  handwriting  of  such  instrumenta 
may  be  compared  by  the  jury  with  that  of  the  in- 
strument or  signature  in  question,  and  its  genu* 
ineness  mferred  from  such  comparison. 

[No.  746.] 

Bubmitted  March  4, 1896.    Decided  March  18^ 

1895. 

F  ERROR  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ala- 
bama, to  review  a  Judgment  convicting  J.  T. 
Stokes  and  eight  others  of  a  conspiracy  to 
commit  the  offense  described  in  Rev.  Stat,  g 
5480  of  using  the  postofflce  establishment  of 
the  United  States  for  fraudulent  purposes,  and 
sentencing  them  to  fines  and  imprisonment. 
Affirmed. 

Statement  by  Mr,  Justice  Browns 

This  was  an  indictment  against  the  defend- 
ant  Stokes  and  thirteen  others  for  a  conspiracy 
to  commit  the  offense  described  in  Rev.  Stat. 
§  5480,  of  using  the  postuffice  es^ablbbmentof 
the  United  States  for  fraudulent  purposes. 

The  artifice  was  described  as  one  wherein 
each  of  the  defendants  represented  himself  as  a 
dealer  of  various  kinds  of  *merchan-  [18S 
disc,  certifying  each  other  to  be  financially  re-> 
sponsible,  and  ordering  merchandise  from  vari- 
ous parties,  having  no  intention  of  paying  for 
the  same. 

Upon  the  trial  Stokes  and  eight  others  were 
found  guilty,  and  subsequently  sentenced  to 
fines  and  imprisonment 

Defendanta  thereupon  sued  out  this  writ  of 
error. 

Mr.  John  D.  Burnett  for  plaintiff  In 
error. 

Mr.  Holmes  Conrad»  Solicitor  Oen.,  for 
defendant  in  error. 


Mr.  Juitiee  Brown  delivered  the  opinion  of 
the  court: 

Error  is  assigned  to  the  action  of  the  court 
in  overruling  a  demurrer  to  the  indictment, 
and  to  the  introduction  of  certain  testimony. 

1.  The  indictment  is  claimed  to  be  defective 
in  failing  to  set  out  with  sufladent  certainty  the 
agreement  showing  the  conspiracy.  The  in- 
dictment is  for  a  conspiracy  (Rev.  Stat  § 
5440)  to  commit  an  offense  described  in  seo- 
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tloD  5480  fm  Amended  by  the  Act  of  March 
S,  1880  (25  Slat,  at  L.  878)  which  reada  as 
follows:  "If  any  person  haying  defised  or 
intending  to  devise  any  scheme  or  arttflceto 
defraud  .  .  .  to  l>e  elated  by  either  opening 
or  intending  to  open  correspondence  or  com- 
Dinnication  wHh  any  person,  whether  resident 
witbin  or  outside  the  united  States,  by  means 
of  the  postofflce  establishment  of  the  United 
States,  or  by  inciting  such  other  person  or  any 
person  to  open  communication  with  the  person 
so  devising  or  intending,  shall.  In  and  for  exe- 
cuting such  scheme  or  artifice  or  attempting  so 
to  do,  place  or  cause  to  be  placed,  any  letter 
...  in  any  postofllce  ...  of  the  United 
States,  ...  or  shall  take  or  receive  any 
such  therefrom,  such  person  so  misusing  the 
postofflce  establishment  shall,  upon  oonvic- 
uon,  be  punishable,"  etc. 

We  agree  with  the  defendant  that  three  mat- 
ters of  fact  must  be  charged  in  the  indictment 
and  established  by  the  evidence.  (1 .)  That  the 
persons  charged  must  have  devised  a  scheme 
or  artifice  to  defraud.  (2.)  That  they  must 
189]  have  'intended  to  effect  this  scheme,  by 
opening  or  intending  to  open  correspondence 
with  some  other  person  through  the  postofflce 
establishment,  or  by  inciting  such  other  person 
to  open  communication  with  them.  (8.)  And 
that,  in  carrying  out  such  scheme,  such  person 
must  have  either  deposited  a  letter  or  packet 
in  the  postofllctt,  or  taken  or  received  one 
therefrom. 

So  also  a  conspiracy  to  commit  such  offense 
must  state  a  combination  between  the  defend- 
ants to  do  the  three  things  reoulsite  to  consti- 
tute the  offense.  In  this  particular  the  indict- 
ment charges  that  the  defendants  "did  then 
and  there  conspire,  combine,  confederate,  and 
agree  together  to  commit  the  act  made  an 
offense  and  crime  l>y  section  5480  .  .  .  that  is 
say,  the  said  defendants  conspired  .  .  .  and 
agreed  together  in  devising,  and  intending  to 
devise,  a  scheme  and  artiace  to  defraud  vari- 
ous persons,  firms,  and  companies  out  of  their 
property,  goods  and  chattels,  and  particularly 
to  defraud  (here  follows  the  names  of  certain 
individuals  and  firms)  and  other  persons,  firms, 
.  and  companies  to  the  grand  Jury  unknown,  of 
their  gocMls  and  chattels. 

Defendants'  arsunient  assumes  that  these 
are  all  the  allegfltVons  of  the  agreement  consti- 
tuting the  conspiracy,  but  the  Indictment  con- 
tinues as  follows:  "The  scheme  and  artifice  to 
defraud  as  aforesaid  was  to  be  carried  cut  by 
each  of  said  defendants  representing  himself 
to  be  engaged  as  a  dealer  in  various  kinds  of 
merchandise  and  goods,  and  to  have  an  offlce, 
and  to  use  in  correspondence  sheets  of  paper 
with  his  pretended  business  printed  thereon; 
and  the  said  defendants  were  mutually  to  tep- 
reaCfU  each  other  to  the  said  persons,  firms,  and 
companies,  and  others  unknown  to  the  grand 
Jurors,  intended  to  be  defrauded  as  aforesaid, 
aa  financially  responsible  and  entitled  to  re- 
ceive various  kinas  of  merchandise  and  goods 
on  credit,  and  the  said  scheme  and  artifice  to 
defraud  as  aforesaid  was  to  b$  further  tifected 
by  ordering  merchandise  and  goods  from  the 
persons,  firms,  and  oompaniea  as  aforesaid,  and 
from  other  persons,  firms,  and  companiea  to 
the  grand  Jurors  unknown,  having  no  inten- 
tion, then  and  there,  to  pay  for  sncS  merchan- 
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dite  and  goods  so  ordered  as  *aforesatd.[10O 
but  to  convert  the  said  goods  and  merchandise 
to  the  une  of  each  and  of  each  other." 

We  think  this  states  with  sufflcient  eleameai 
the  first  requisite  of  an  indictment,  under  sec- 
tion 5480,  of  a  scheme  or  artifice  to  defraud. 
The  allegation  is  not  of  what  was  actually  done, 
but  of  what  the  defendants  conspired  and  in- 
tended to  do.  The  indictment  continues: 
"That  the  postofflce  establishment  of  the 
United  States  was  to  b$  u$ed  for  the  purpose  of 
executing  such  scheme  and  artifice  to  defraud, 
as  aforesaid,  pursuant  to  said  conspiracy,  by 
opening  correspondence  with  the  said  persons, 
firms,  and  companies,  and  other  persons,  firms, 
and  companies  unknown  to  the  grand  jurors, 
and  by  inciting  said  persons,  firms,  and  cook- 
panies  and  others  as  aforesaid  to  open  corre- 
spondence with  the  said  defendants  by  means 
of  the  postofflce  establishment  of  the  United 
States.''  This  is  a  sufflcient  allegation  of  the 
second  requisite  of  the  offense.  "And  that, 
for  the  further  purpose  of  executing  said  con- 
spiracy to  defraud  as  aforesaid,  the  said  J.  T. 
Stokes  did  wrongfully  and  nnlawf ullv  depoeii 
in  a  certain  postofflce  of  the  United  States,  to 
wit,  the  postofflce  at  Olivia,  Oonecuh  County, 
Alabama,  in  the  Southern  District  of  Alabama, 
on  or  about  the  thirtieth  day  of  November, 
eighteen  hundred  and  ninety-one,  a  letter  ad- 
dressed to  Bion  F.  Reynolds,  Brockton,  Massa- 
chusetts, which  said  fetter  was  substantlallv  in 
words  and  figures  as  follows,  to  wit:"  (Here 
follows  a  copy  of  a  letter  ordering  samples  of 
shoes).  "And  which  said  letter  was  then  and 
there  enclosed  in  a  sealed  envelope,  deposited 
in  the  postofflce  at  Olivia  as  aforesaid,  to  be 
conveyed  by  the  postofflce  establishment  of  the 
United  States  to  the  said  Bion  F.  Reynolds, 
and  the  said  letter  contained  a  check  on  Morris 
A  Company,  bankers.  Montgomery,  Alabama 
for  eight  and  -ff^  dollars,  payable  to  the  order 
of  the  said  Reynolds,  and  the  amount  of  the 
said  check  was  equal  to  the  amount  of  mer- 
chandise and  goods  ordered  by  the  said  Stokes 
in  the  said  letter  from  (to)  said  Reynolds;  the 
said  Stokes  had  no  money  on  deposit  with  the 
said  Morris  &  Company,  bankers,  as  aforesaid, 
when  he  drew  the  enclosed  said  check;  nor 
had  he  funds  deposited  with  said  bankers  at  any 
time,  but  the  sending  *of  the  said  check  [191 
was  pursuant  to  the  conspiracy  aforesaid,  a 
scheme  and  artifice  to  defraudthe  said  Bion 
F.  Reynolds  of  his  goods  and  merchandise  by 
not  paying,  and  intending,  then  and  there,  not 
to  pay  for  the  merchandise  so  ordered,  but  to 
convert  the  same  to  the  use  of  the  said  J.  P. 
Stokes  and  other  defendants  named  as  afore- 
said." 

The  defendants  are  evidently  in  error  in 
claiming  that  the  allegations  of  the  conspiracy 
terminated  with  the  first  sentence  of  the  indict- 
ment, since  the  following  sentence  sets  forth 
details  of  such  conspiracy  and  what  was  f  ur- 
sher  agreed  to  be  done,  wnile  the  count  termi- 
nates with  the  means  actually  used  to  carry 
out  the  scheme.  We  think  this  count  suflf- 
ciently  charges  the  offense,  and  as  the  residue 
of  the  indictment  merely  sets  forth  other  and 
similar  fraudulent  correspondence  by  Stokes 
and  other  defendants,  with  other  parties,  by 
ordering  ffoods  with  no  Intention  of  paying  for 
them,  and  referring  the  perties  addressed  to 
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other  of  the  defendants  for  their  financial  re- 
sponsibility, the  court  did  not  err  in  overruling 
the  demurrer.  Indeed,  It  is  difficult  to  see, 
nor  do  the  defendants  suggest,  what  other  al- 
legations were  necessary  to  define  the  offense 
with  greater  clearness  or  certainty;  and  it  is 
impossible  that  they  could  have  been  misled 
as  to  the  nature  of  the  charge  against  them. 
Tlie  rules  of  criminal  pleadine  do  not  require 
the  indictment  to  set  forth  the  evidence,  or 
to  negative  everyjpossible  theory  of  the  de- 
fense. Bvan$  Y.  United  States,  158  U.  8.  584 
[38:880], 

2.  The  second  assignment  alleges  error  in 
allowing  the  postal  agent  of  the  United  States 
in  service  on  a  postal  car  in  Alabama  to  testify 
as  to  certain  envelopes  found  by  him  addressed 
to  various  parties,  and  allowing  such  envel- 
opes, with  the  indorsements  and  writings 
thereon,  to  go  to  the  jury  as  evidence.  It  ap- 
peared that  all  these  envelopes  were  stamped 
«*Olivia,  Jan.  7,  1892,  Ala.;**  that  each  one 
contained  a  printed  request  to  return  to  Stokes, 
to  J.  Pinkerton  &  Co.,  or  to  A.  J.  Eendrick, 
the  two  last  of  whom  were  defendants  in  the 
case,  and  charged  as  co-conspirators  with 
Stokes. 

These  envelopes  were  objected  to  upon  the 
ground  that  the  handwriting  of  the  address 
192]  was  not  shown  to  be  that  of  either  *of 
the  defendants.  But  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence  that  was 
offered  to  the  jury,  but  only  such  as  was  ob- 
jected to;  and  for  all  that  appears,  the  letters 
that  were  contained  In  these  envelopes  were 
proven  to  be  in  the  handwriting  of  the  defend- 
ants, or  to  have  emanated  from  them.  These 
letters  were  the  material  facts  to  be  proved, 
and  we  are  bound  to  assume  that  their  author- 
sbip  was  in  some  way  or  other  traced  to  the 
defendants.  If  that  were  so,  the  jury  would 
be  authorized  to  assume  that  the  envelopes  also 
emanated  from  them.  There  is  nothing  to  in- 
dicate that  the  letters  contained  in  these  enve- 
lopes were  objected  to,  or  were  insdmissible; 
and  if  these  letters  were  written  by  the  defend- 
ants and  found  their  way  Into  the  mail,  the 
Jury  would  be  authorized  to  infer  that  they 
were  deposited  in  the  mail  by  the  defendants, 
which  would  be  enough  to  entitle  the  envelopes 
themselves  to  admission. 

8.  That  the  court  erred  in  allowing  the  order 
of  T.  B.  Brown,  dated  12-6-91,  to  the  freight 
agent  at  Greenville,  Alabama,  to  deliver  freight 
to  Mr.  Kirkpatrick,  and  the  paper  thereto  at- 
tached, to  be  introduced  in  evidence  to  the 
jury.  Brown  testified  that  B^  H.  Cook,  one  of 
the  defendants,  ordered  a  box  of  shoes  for  him 
from  W.  L.  Douglas  &  Co.,  Brockton,  Massa- 
chusetts, and  stated  to  the  witness  at  the  time 
he  made  the  order  *'Let's  beat  them,"  and  soon 
after  said  order  was  made.  Cook  informed  the 
witness  that  the  goods  had  come  and  were  in 
the  warehouse  at  Qreeoville,  Alabama.  Soon 
after  this  he  got  a  message  from  Cook  that  the 
shoes  were  in  Cook'n  store  at  Qarland.  Wit- 
ness never  gave  Cook  any  oifder  (for  the 
goodsf);  but  Uiere  was  other  evidence  that  wit- 
ness did  sive  Cook  an  order  on  the  freight 
httent  at  Greenville,  to  * 'deliver  my  freight  to 
Mr.  Kirkpatrick."  This  order  was  admitted, 
together  with  the  receipt  of  the  railroad  com- 
pany for  a  box  of  merchandise,  in  the  name  of 
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T.  B.  Brown,  signed  by  E.  H.  Cook,  Garland, 
Ala.',  a  bill  of  lading  showing  that  W.  L. 
Douglas  had  shipped  a  case  of  merchandise  to 
Brown  at  Greenville;  and  local  freight  way 
bills  showing  the  shipment  of  the  goods  bv 
Douglas,  and  their  consignment  to  B.  H.  Cook 
&Co. 

*A8  the  indictment  charges,  as  one  of  [103 
the  acts  in  furtherance  of  the  conspiracy,  that 
Brown  had  deposited  in  the  postoffloe  a  letter 
addressed  td  the  Pouglas  Company,  contain- 
ing an  application  tor  an  agency,  and -an  order 
for  shoes,  which  letter  purported  to  be  signed 
by  T.  B.  Brown,  we  see  no  objection  to  the 
introduction  of  the  order  and  the  way  bills  of 
the  railroads,  as  tending  to  show  that  the 
scheme  was  carried  out  as  charged  in  the  in- 
dictment, and  proven  by  the  testimony  of 
Brown.  They  all  relate  to  the  facts  alleged, 
and  show  that  the  order  to  the  Douglas  Com- 
pany was  carried*  out  by  the  receipt  of  the 
goods,  and  their  subsequent  delivery  to  Cook. 

4.  The  court  erred  in  allowing  a  certain 
credit  statement,  dated  January  17, 1891,  and 
signed  "A.  J.  Eendrick,"  to  go  to  the  jury  as 
e^dence;  and  (5)  In  allowing  the  district  at- 
torney to  state  in  his  argument  to  the  jury  '*to 
take  Uie  letters  offered  in  evidence  signed  A. 
J.  Eendrick,  and  the  credit  statement,  signed 
A.  J.  Eendrick,  when  they  retired  to  make  up 
their  verdict,  and  compare  the  two,  and  sav 
whether  one  and  the  same  man  wrote  both 
papers."  As  these  two  asslgitment  of  error 
relate  to  the  same  item  of  testimony,  they  may 
be  properly  considered  together. 

The  bill  of  exceptions  showed  that  Eendrick, 
one  of  the  defendants,  went  on  the  stand  as  a 
witness  in  his  own  behalf,  and  was  handed  a 
credit  statement  purporting  to  have  been 
siffned  by  him,  and  proved  to  have  been  re- 
ceived through  the  postofflce  by  one  of  the 
parties  to  whom  one  of  Eendrick's  letter  was 
addressed.  The  statement  purported  to  have 
been  made  to  the  W.  L.  Douglas  Shoe  Com- 
pany by  A.  J.  Eendrick  for  the  purpose  of 
satisfying  the  public  of  his  abilitv  to  pay,  and 
with  a  view  of  opening  and  establishing  a  line 
of  credit  with  them  and  purchasing  goods  of 
them.  This  statement  showed  assets  to  the 
value  of  $5800  and  liabilities  to  the  amount  of 
$980,  leaving  a  surplus  of  $4870.  The  dis- 
trict attorney  asked  Eendrick  whether  he 
wrote  the  same,  or  had  it  written,  to  which  he 
replied  that  he  did  not  write  the  same  or  have 
it  written.  The  district  attorney  thereupon 
offered  the  statement  in  evidence,  and  it  was 
admitted  under  the  objection  of  the  defend- 
ants. 

*As  this  statement  was  proved  to  have[194 
been  received  through  the  postofflce  by  the  par- 
ties to  whom  one  of  Eendrick*s  letters  was  ad- 
dressed, and  was  taken  from  the  postoflicc, 
we  think  it  was  competent  for  the  jury  to  coml 
pare  the  handwritioe  of  the  letters,  several  of 
which  were  offered  in  evidence  and  admitted 
by  Eendrick  to  have  been  written  and  signed 
by  him,  with  the  handwriting  of  the  statement 
itself,  and  say  whether  they  both  emanated 
from  him. 

In  the  case  of  Jfoare  t.  United  States,  91  U. 
S.  270  [28:  846],  the  question  was  whether  the 
Court  of  Claims  could  compare  a  document 
purporting   to  have   iDeen   executed  by  the 
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claimaDt  with  hfs  signature  to  another  paper 
in  evidence  for  another  purpose  in  the  case, 
respecting  which  there  seems  to  have  been  no 
question,  and  from  that  comparison  adjudge 
that  the  signature  was  his.  In  delivering  ihe 
opinion  Mr,  JuMtiee  Bradley  observed:  "The 
question  is  whether  they"  (the  Court  of  Claims) 
"may  determine  the  genuineness  of  a  signa- 
ture by  comparing  it  with  other  handwriting 
of  the  party.  By  the  general  rule  of  the  com- 
mon law  Uiis  cannot  be  done  either  bv  the 
court  or  a  jury,  and  that  is  the  general  rule 
of  this  country.  .  .  .  But  the  general  rule  of 
the  common  law,  disallowing  a  comparison  of 
handwriting  as  proof  of  signature,  has  excep- 
tions equally  as  well  settled  as  the  rule  itself. 
One  of  these  exceptions  is,  that  if  a  paper  ad- 
mitted to  be  in  the  handwriting  of  the  party, 
or  to  have  been  subscribed  by  him,  is  in  evi- 
dence for  some  other  purpose  in  the  case,  the 
signature  or  paper  in  question  may  be  com- 
pared with  it  by  thejury.**  This  case  is  cited 
with  approval  in  WUUatM  v.  Conger,  125  U. 
8.  897,  414  [81 :  778,  786],  io  which  it  was  held 
that,  while  papers  not  otherwise  competent 
cannot  be  introduced  for  the  mere  purpose  of 
enabling  the  jury  to  institute  a  comparison  of 
handwnting,  yet  where  other  writings,  ad- 
mitt^  or  proved  to  be  genuine,  are  properly 
In  evidence  for  other  purposes,  the  handwrit- 
ing of  such  instruments  may  be  compared  by 
the  jury  with  that  of  the  instrument  or  signa- 
ture in  question,  and  its  genuineness  inferred 
from  such  comparison.  To  the  same  effect  is 
Hich^  ▼.  United  State*,  151  U.  8.  808  [88: 
170].  As  the  letters  with  which  the  compari- 
son was  made  were  admitted  by  Eendrick  to 
have  been  written  by  him  and  were  properly 
in  evidence,  it  was  competent  for  the  court  to 
submit  to  the  jury  the  disputed  statement,  and 
to  permit  them  to  make  a  comparison  and  say 
whether  the  same  man  wrote  both  papers. 
The  statement  itself  was  clearly  competent  as 
bearing  upon  the  intent  to  defraud. 

There  wu  no  error  in  ihe  rulings  of  the  court 
below,  and  iU  judgment  i$,  therefore,  affirmed. 


195]  HENRY  MORGAN,  guardian  of  Rob- 
BBT  Morgan,  a  minor,  bt  al.,  Appte., 

J.  E.  POTTER,  guardian  of  Robert  Mob- 
OAH,  and  Sarah  Lbb  Williams,  as  next 
friend  of  said  Robert  Morgan,  a  minor. 

(See  &  a  Beporter's  ed.  106-196.) 

Guardian  cannot  sue  in  another  state— next 
friend  qf  infant, 

1.  The  authority  of  a  guardian  appointed  by  a 
court  of  one  state  Is  llnaited  to  that  state,  and  he 
oannot  sue  in  a  court,  even  of  the  United  States, 
held  within  any  other  etate,  except  so  far  as  au- 
thorised to  do  so  by  its  laws. 

&  The  next  friend  of  an  infant  cannot  maintain 
a  suit  in  his  own  name:  the  suit  must  be  brought 
In  the  name  of  the  infant,  and  not  in  that  of  the 
next  friend. 

[No.  690.] 
BubmiUed  Not.  19, 1894,      Decided  March  18, 
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ON  a  certificate  from  the  United  States  Chv 
cuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, requesting  the  instruction  of  this  court 
upon  several  questions  in  a  suit  in  equity  in 
the  Circuit  Court  of  the  United  States  io  which 
J.  E.  Potter,  guardian  of  Robert  Morgan,  and 
Sarah  Lee  Williams,  as  next  friend  of  said 
Robert  Morgan,  are  plaintiffs,  and  Henry  Mor- 
gan, guardian  of  said  Robert  tt  al.,  are  d^ 
feodants,  to  set  aside  the  appointment  of 
Henry  Morgan  as  guardian  of  the  estate  of 
Robert,  and  compel  him  to  account  for  tha 
property  of  his  ward  and  for  further  relief. 
First  question  answered  in  the  negatite. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  F*  Garver  for  appellants. 

Messrs.  W.  H*  Rossin^on,  Charles 
Blood  Smith  and  B.  F.  Proctor  tot  w^ 
pellees. 

Mr.  Justice  Qmij  delivered  the  opinion  ol 
the  court: 

This  was  a  bill  in  equity,  filed  in  the  circuit 
court  of  the  United  States  for  the  diHtrictof 
Kansas,  by  *' J.  E.  Potter,  guardian  of  liobert 
Morgan,  a' resident  and  citizen  of  the  ntate  of 
Kentucky  and  county  of  Warren,  and  Sarah 
Lee  Williams,  as  next  friend  of  said  Roliert,  a 
resident  and  citizen  of  the  same  county  and 
state,"  "  against  Henry  Morgan,  gusn! inn  of 
*said  Robert,and  Jacob  Campbell  and  M  [lOG 
A.  Arnott,all  of  whom  are  residents  and  citizent 
of  the  county  of  Ottawa  and  state  of  KauAas," 
to  set  aside  the  appointment,  by  a  court  of  the 
county  of  Ottawa  and.  state  of  Kansas,  of 
Henry  Morgan  as  guardian  of  the  estate  of 
Robert,  as  having  oeen  obtained  by  falfle  and 
fraudulent  representations  that  Robert's  resi- 
dence was  in  that  county  and  that  his  mother 
consented  to  the  appointment;  and  to  require 
him  to  account  for  the  property  of  his  ward, 
fraudulently  omitted  in  the  inventory  and  ac- 
counts filed  by  him  in  that  court,  and  to  turn 
over  all  the  ward's  property  to  Putter  as  his 
guardian  appointed  in  the  county  of  Warren 
and  state  of  Kentucky;  and  to  obtain  judg- 
ment against  him,  and  against  Campbell  and 
Arnott  as  sureties  upon  hu  guardianship  t>ond, 
for  the  sums  found  due;  and  for  further  re- 
lief. 

Robert  Moi^n,  described  in  the  bill  as  "  a 
non-resident  of  "  the  state  of  Kansas,  was  the 
minor  son  of  Joseph  Morgan  and  Sarah  Lee 
Morgan,  his  wife,  who,  as  the  bill  alleged, 
after  the  father's  death  in  Texas  in  1888, 
moved  with  her  infant  son  to  the  state  of 
Ejinsas,  and  thence,  in  October,  1886,  to  War- 
ren county  in  the  state  of  Kentucky,  and  since 
continually  resided  there  with  him,  and  in 
February,  1887.  was  there  married  to  one 
Williams,  a  resident  of  that  county. 

The  principal  defendant,  Henry  Morgan, 
was  appointed  February  14,  1887,  by  the  pro- 
bate court  of  the  county  of  Ottawa  in  the  state 
of  Kansas,  guardian  of  the  estate  of  Robert 
Morgan,  and  took  an  oath  and  gave  bond  as 
such,  and  afterwards  filed  in  that  court  an  in- 
ventory and  annual  accounts,  which  he 
claimed  to  be  true,  and  which  were  not  ex* 
copied  to  in  that  court,  nor  their  correctness 
otherwise  challenged  by  the  ward  or  by  any 
one  acting  in  his  Mhalf  ;  be  was  not  shown  to 
have  failed  or  refused  to  comply  with  any 
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order  of  that  court  in  relation  to  his  guardian- 
ship; and,  when  this  bill  was  filed,  the  minor's 
estate  was  undergoing  administration  in  that 
court,  and  no  final  settlement  or  accounting 
bad  been  had  there  between  the  guardian  and 
the  ward.  The  other  defendants  were  the 
sureties  on  the  guardianship  bond. 

The  plaintifTs  were  Potter  and  the  mother  of 
197]  Robert  Morgan.  *Potter  sued  as  his  guar- 
dian, appointed,  as  the  bill  alleged,  by  a  court 
of  the  county  of  Warren  in  the  state  of  Ken 
tucky,  having  jurisdiction  of  his  person  and 
estate,  with  the  consent  of  his  mother  and  her 
husband.    His  mother  sued  as  his  next  friend. 

The  case  was  heard  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas 
upon  pleadings  and  proofs,  and  a  decree  en- 
tered for  the  plaintiff.  The  defendants  ap- 
pealed to  the  circuit  court  of  appeals,  which 
made  a  certificate  to  this  court,  setting  forth 
the  above  facts,  and  others  not  material  to  be 
here  stated,  and  requesting  the  instruction  of 
this  court  upon  several  questions. 

The  first  question  certified  is  "Does  the 
foregoing  bill  of  complaint  state  a  case  enti- 
tling the  complainants  named  therein,  or  either 
of  uiem,  to  any  form  of  relief  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas?*' 

The  authority  of  a  guardian,  like  that  of  an 
executor  or  administrator,  appointed  by  a 
court  of  one  state,  is  limited  to  that  state,  and 
he  cannot  sue  in  a  court,  even  of  the  United 
States,  held  within  any  other  state,  except  so 
far  as  authorized  to  do  so  by  its  laws.  Hoyi 
V.  Sprague.  108  U.  S.  618,  681  [26:  685.  5021; 
iMmar  v.  Mictm,  112  U.  S.  452,  470  [28:  751, 
757].  The  statutes  of  Kansas  do  authorize 
executors  or  administrators  appointed  in  an- 
other state  to  sue  and  be  sued  as  such  in  Kan- 
sas. Gen.  Stat,  of  1880,  section  2080.  But 
they  confer  no  such  general  authority  upon 
guardians  appointed  in  another  state;  and,  as 
to  them,  provide  only  that  when,  as  in  the 

E resent  case,  a  minor,  for  whom  a  guardian 
as  been  appointed  in  this  state,  removes  to 
another  state,  and  a  guardian  of  the  minor  is 
there  appointed,  the  guardian  appointed  in 
this  state  may  be  discharged  and  required  to 
account;  but  onlv  upon  application  made  by 
the  foreign  euardian  to  the  court  in  this  state 
which  appointed  the  first  guardian;  and  not 
then,  unless  that  court  is  satisfied  that  his  dis- 
charge would  be  to  the  interest  of  the  ward. 
f%  8248,  8240.*  The  necessary  consequence  is 
98]thatthis  bill  *statesno  case  entitling  the 
plaintiff  Potter,  who  sues  only  as  a  guaraian 
appointed  in  Kentucky,  to  any  form  of  relief. 
It  is  equally  clear  that  the  other  plaintiff, 
the  minor  s  mother,  suing  as  his  next  friend, 
cannot  maintain  this  bilL    As  said  by  Lord 


Somers,  "An  infant  may  by  his  prochein  ami 
call  his  guardian  to  an  occount"  Falkland  v. 
BertU,  2  Vem.  888,  842.  It  is  the  infant,  and 
not  the  next  friend,  who  is  the  real  and  proper 
party.  The  next  friend,  by  whom  the  suit  is 
brought  on  behalf  of  the  infant,  is  neither 
technically  nor  substantially  the  party,  but  re- 
sembles an  attornay,  or  a  guardian  ad  Utem, 
by  whom  a  suit  is  brought  or  defended  in  be* 
half  of  another.  The  suit  must  be  brought 'in 
the  name  of  the  infant,  and  not  in  that  of  the 
next  friend.  OrandaU  t.  8laid,  11  Met.  288; 
QuOd  V.  Oraniton,  8  Cush.  506. 

As  upon  this  record,  in  the  condition  In 
which  it  has  been  sent  up,  neither  of  the  plain- 
tiffs is  entitled  to  maintain  this  suit,  the  first 
question  certified  must  be  answered  In  the 
negative,  and  it  becomes  unnecessary  to  an- 
swer any  of  the  other  questions  certified* 
Ordered  aeeordingly. 


JACOB  MICHELS,  Appt., 

^GEORGE  OLMSTEAD. 
(8ee  8.  GL  Reporter*8  ed.  198-80U 
Equitable  estoppel. 

In  a  suit  in  equity  for  an  Injunction  atralnst  the 
prosecution  of  a  suit  at  law  upon  a  contract  on 
equitable  iprounds,  the  defendant  tai  the  equity 
suit  Is  estopped  from  objectinir  that  the  evidence 
In  the  equity  suit  should  be  availed  of  in  defense 
In  the  suit  at  law,  where  such  evidence  had  been* 
on  his  own  objection,  excluded  on  the  trial  of  tbe 
iult  at  law,  as  Incompetent*  and  where  tbe  evl- 
denoe  was  such  as  is  admiaslble  In  equity  to  pre- 
vent a  fraud. 

[No.  100.1 

Argued  Bee.  i,  1894,    Decided  March  18, 1893. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri,  in  a  suit  in  equity  in  favor 


Nora.— ^«  to  estoppel  by  judgment^  see  note  to 
Aspden  v.  Nixon,  11: 1060. 

A»  to  estoppel  iii  pais,  see  note  to  Stowe  v.  United 
States,  &:  144. 

As  to  estoppel  by  reeUdl  in  deed,  or  wUl  or  other 
instntment,  see  note  to  Carver  v.  Astor,  7:  TBI. 

A»  to  eKtoppet  by  reeitale  in  negniiabU  l)onda  or 
or  seoiMittet,  see  note  to  Mercer  County  v.  Hackett, 
17:548. 

As  to  estoppel  a$  to  eontrade  limiting  the  time 
within  which  action  must  be  broughu  see  note  to 
Southern  Exp.  Co.  v.  Caldwell,  22: 656. 

Am  to  when  vendu  is  estopped  from  dieputing  the 
tWe  of  hie  vendor^  wee  note  to  Watkins  v.  Holman« 
10:87a. 


*8eo.8M8.  When  a  minor  for  whom  a  iruardian 
has  been  appointed  In  this  state  shaU  remove  to 
another  state  or  territory,  and  a  fruardian  of  iuob 
infant  shall  be  there  appointed,  the  iruardlan  ap- 
pointed in  this  state  may  be  discharged,  and  re- 
quired to  settle  his  account,  as  hereinafter  pro- 
vided. 

Sec  8248.  Such  dlsobarfre  stiaU  not  be  made,  un- 
less the  fruardian  appointed  in  another  state  or 
territory  phall  apply  to  the  probate  court  in  this 
state  which  made  tbe  former  appointment,  and 
file  therein  an  ezempltflcatlon  of  tbe  record  of  tbe 
court  making  theforeiffn  appointment,  containing 
all  the  entries  and  proceedings  in  relation  to  his 
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appointment,  and  his  giving  of  bond,  with  a  oopy 
thereof  and  of  the  letters  of  guardianship,  all  au- 
thenticated as  reouired  by  the  Act  of  Congresa  in 
that  t)ehalf:  and  before  such  application  shall  l>e 
heard,  or  any  action  taken  therein  by  the  court,  at 
least  thirty  days*  written  notice  shall  be  served  on 
the  guardian  appointed  in  this  state,  spedtylng 
tbe  object  of  the  application,  and  the  time  when 
the  same  will  l>e  heard:  Provided  further,  that 
the  court  may  in  any  case  deny  the  application, 
unless  satisfied  that  the  discharge  of  the  guardian 
appointed  in  this  state  would  be  to  the  interest  of 

the  ward. 

» 
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BCTPBKSCB  COUBT  OF  THB  UnXTSD  StATIB. 


Oct.  Tbbm, 


of  George  Olmtt^d,  pUlntUf,  agnfntt  Jacob 
Miclielt,  defendant.  Tor  an  injandfon  a^aiost 
the  proiecutioD  of  an  action  at  law  brought  in 
the  tame  court  by  MicbeU  against  Olmxtead, 
to  recover  damages  for  the' breach  of  a  con- 
tract In  writing.    A  firmed, 

8ce  same  case  below.  86  Fed.  R?p.  465. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  John  D.  ConmXj  for  appellant. 

Meurt.  Joha  L.  Peak,  R.  E.  BaU,  E.  L. 
Ttager  and  A,  B.  Btrother  for  appellee. 

Mr,  JuiUe$  Qvtkj  delivered  the  opinion  of 
tbe  court: 

This  was  a  bill  In  equity  filed  in  the  Circuit 
Court  of  tbe  United  States  for  the  Western 
District  of  Missouri  by  Olmstead,  a  citizen  of 
Missouri,  against  Michels,  a  citizen  of  Michi- 
gan, for  an  injunction  against  the  prosecution 
of  an  action  at  law  brought  in  the  same  court 
by  Michels  against  Olmstead  to  recover  dam- 
ages for  the  breach  of  a  contract  in  writing,  by 
which  Michels  agreed  to  furnish,  and  to  put 
into  a  building  to  be  erected  by  Olmstead  at 
Kansas  City,  in  the  state  of  Missouri,  the 
machinery  necessary  for  manufacturing  corn 
into  a  syrup,  commonly  called  glucose,  by  the 
so  called  dry  process,  and  of  sumcient  capacity 
to  manufacture  2000  bushels  of  Indian  corn 
into  such  syrup  every  twenty-four  hours;  and 
Michels  guaranteed  the  machinery  to  be  of 
that  capacity,  and  to  produce  a  yield  of  a  cer- 
tain amount  and  qualitv  of  syrup;  and  Olm- 
stead agreed  to  pay  Michels  therefor  the  sum 
of  $81,160. 

The  bill,  among  other  things,  alleged  that, 
before  the  contract  was  sisned,  Olmstead  in- 
formed Michels  that  he  did  not  desire  to  en- 
Siffe  in  Uie  business  of  manufacturing  syrup 
00]*individua11y,  but  only  as  a  menH)er  of  a 
corporation  which  he  and  others  contemplated 
forming,  and  as  agent  for  whom  he  was  nego- 
tiatinff;  and  Michels  promised  him  that,  if  he 
would  sign  the  contract,  he  would  permit  him 
to  see  the  operation  of  manufacturing  syrup 
from  com  by  the  dry  process  in  the  works  of 
Michels  at  Detroit  in  the  state  of  Michigan, 
and  then  return  and  report  to  his  associates, 
and  if  he  should  be  satisfied  and  report  that 
the  process  was  in  successful  operation,  and 
ahould  accomplish  the  organization  of  the  cor- 
poration, the  terms  of  the  contract  mij^ht  be 
taken  as  the  basis  of  a  proposition  by  Michels; 
which  the  corporation  might  adopt,  but  that 
in  no  event  should  the  contract  bind  Olmstead 
individually. 

The  bill  further  alleged  that,  after  the  sign- 
ing of  the  contract,  the  plaintiff  and  his  asso- 
ciates discovered  that  the  pretended  dry  pro- 
cess was  worthless,  and  was  so  known  to  be  to 
all  persons  skilled  in  the  manufacture  of  syrup 
from  corn,  and  that  the  price  of  mMchinery 
mentioned  in  the  contract  was  extortionate 
and  excessive;  and  that  the  plaintiff  and  his 
associates  therefor?  did  not  accept  Michels' 
proposition,  nor  omnize  a  corporation;  and 
that  he  was  advised  that  his  defense  against 
the  enforcement  of  the  contract  could  not  be 
made  in  an  action  at  law,  and  he  could  only 
have  relief  in  a  court  of  equity. 

At  the  first  trial  of  the  action  at  law  brought 
by  Michels  against  Olmstead,  oral  evidence  of 
the  facta  alleged  in  the  bill,  as  above  stated, 
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was  offered  by  Olmstead,  and  was  tnbmitted 
to  the  Jury.  4  McOrary,  549.  The  Jury  failed 
to  agree,  and  (aa  both  parties  admit)  upon  » 
second  trial  of  that  sction,  like  evidence  was 
offered  by  Olmstead,  and,  upon  the  objection 
of  Michels.  was  excluded  by  the  court,  aa  In- 
competent to  control  the  written  contract 

Olmstead  thereupon  brodght  thia  suit  in 
equitv,  which  was  heard  upon  pleadings  and 
proofs,  and  a  final  decree  entered  thernn  for 
him.  86  Fed.  Rep.  455.  Michela  appealed 
to  this  court. 

Upon  the  evidence,  the  fact  that  the  writing 
signed  by  the  parties, and  apparently  a  contract 
between  them,  was  not  ^intended  as  a  [201 
contract,  nor  understood  by  either  party  to  be 
bindlnff  as  such,  is  so  conclusively  established, 
that  a  discussion  of  the  question  of  fact  could 
serve  no  useful  purpose. 

It  is  suffgested,  in  tbe  brief  for  the  appel- 
lant, that  if  such  was  the  fact,  it  should  be  set 
up  in  an  action  at  law,  and  be  tried  by  a  Jury. 
But  the  conclusive  answer  to  the  suggestion 
is,  that  evidence  of  this  very  fact  was  offered 
in  the  action  at  law,  and  excluded,  upon  hia 
objection,  as  incompetent  in  that  action;  and 
that  he  is  thereby  estopped  now  to  assert  that 
it  could  or  should  be  availed  of  at  law.  Phila- 
delphia, W.dbB.R.  Co,  V.  Howard,  64  U.  B.  18 
How.  807  [14: 157];  Davi$  v.  Wakelee,  ante,  578. 
If  the  evidence  was  inadmissible  at  law,  which 
he  is  estopped  to  deny,  it  was  certainly  admis- 
sible in  equity  to  prevent  the  accomplishment 
of  what  any  court  of  chancery  must  consider 
and  treat  as  a  fraud.  Burnei  v.  Scott,  117  U. 
8.  583,  588  [39:  991;  9931;  Burke  v.  Dulaneff, 
158  U.  8.  238  [88:  698 J;  Davie  t.  Wakdee, 
above  cited.    Ikcree  affirmed. 


THE  MEXICAN  NATIONAL  RAILROAD 
COMPANY,  Plff.  in  Err.. 

JOSEPH  A.  DAVIDSON. 


JOSEPH  A.  DAVIDSON,  Plff.  in  Err., 

r, 

THE  MEXICAN  NATIONAL  RAILROAD 

COMPANY. 

(See  8.  C.  Reporter*s  ed.  SOI-SOO.) 

BemowU  ef  eauee^juriedietion  of  circuit  court 

L   A  suit  to  recover  tbe  amount  of  a  debt  due  from 
another  which  the  defendant  agreed  to  pay  to 

NOTX.— ^s  to  removal  of  coums,  under  Act  nf 
1875:  eUixefitthip,  see  note  to  Meyer  v.  Dehiware  IL 
Oonstr.  Co.  25: 608. 

As  to  removal  by  one  of  two  or  more  defcndnnie: 
eeparahle  controvertiee,  see  note  to  Sloaoe  v.  Aodcr- 
SOD,S9:890. 

A$  to  removal  of  causes  to  United  State*  etmrts  for 
local  prejudice^  see  notes  to  Gaines  v.  Fuentes,  SS: 
6S4.  and  Jefferson  v.  Driver,  S9:  897. 

Am  to  removal  of  atueee  from  $tate  to  Federal  eottrte 
where  United  States  ConetUution^  Act  of  Omgrem^ 
or  treaty  eomes  in  question,  see  note  to  Little  York 
Gold  Wash.  A  W.  Co.  v.  Keyes,  84: 6Sa. 

As  to  civil  riifhts:  removal  qf  oonses;  when  denied. 
see  note  to  avil  EUfhts  Osses.  f7: 886w 

As  to  removal  of  aetUme  ai/ainet  ojicers;  Rev,  SToC 
I  ao,  see  not*  to  Davis  v.  South  G^roUoa,  27:  574. 
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the  extent  of  s  oertaiii  fund  whlob  was  put  into 
Iti  bands  for  that  purpote.  Is  a  suJt  to  recover  the 
contents  of  a  cho*e  In  action,  and  it  cannot  be 
broufrht  by  the  assiiniee  of  the  cause  of  action  in 
the  United  States  droutt  court,  where  it  could 
not  have  been  brouflrht  in  such  court  by  the  as- 
signor if  no  aseiirnment  had  been  made. 

&  The  jurisdiction  of  the  United  States  circuit 
court  on  removal  of  an  action  to  that  court  from 
the^tate  court  by  the  defendant,  under  section  2 
at  the  Act  of  March  8, 1887,  as  corrected  by  the 
Act  of  Auff.  18;,  1887.  is  limited  to  such  a  suit  as 
miirht  have  been  brought  in  such  circuit  court 
under  section  1  of  that  Act 

t.  The  United  States  circuit  court  has  no  jurlsdlo- 
tion  of  a  suit  to  recover  $1781  damages,  that  sum 
being  under  the  jurisdictional  amount. 

[No8.  880,  876.] 

BubmitUd  FA.  4, 1896.  DeekM  March  IS,  1895. 

ON  CERTIFICATE  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Second 
Circuit,  certifying  certain  questions  as  to  the. 
lurisdiction  of  the  clrcait  courts  in  an  action 
DTOUgbt  by  Joseph  A.  Davidson,  plaintiff, 
against  the  Mexican  National  Kail  road  Com- 
pany, defendant,  in  the  supreme  court  of  the 
state  of  New  York,  and  removed  into  the  said 
circuit  court.  Quationi  answered  in  Vie  nega- 
tive. 


Statement  by  Mr.  Chief  Jvttiee  Fullers 

The  Mexican  National  Construction  Compa* 
oy.a  citizen  of  Colorado,  assigned  certain  causes 
202]of  action  against  the  Mexican  ^National 
Railroad  Company,  also  a  citizen  of  Colorado, 
to  Davidson,  a  citizen  of  New  York,  Septem- 
ber 11,  1891,  and,  on  the  same  day,  Davidson 
began  his  action  of  attachment  in  the  supreme 
court  of  the  state  of  New  York,  against  the 
railroad  company,  which  in  due  season  re- 
moved the  cause  into  the  United  States  Circuit 
Court  for  the  Eastern  District  of  New  York. 
Davidson,  the  plaintiff,  recovered  Judgment 
for  $151,883.41,  upon  a  trial  before  the  court 
without  a  jury.  From  this  Judgment  the  rail- 
road company  sued  out  its  writ  of  error  to 
the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Second  Circuit,  and  Davidson 
also  sued  out  a  writ  of  error  on  the  ground  that 
he  should  have  had  Judgment  for  a  larger 
amount. 

The  circuit  court  of  appeals  certified  to 
this  court  in  each  case  the  following  ques- 
tion«: 

**Pirst.  Whether  or  not  the  United  States 
Circuit  Court  of  the  Enstem  District  of  New 
York  bad  jurisdiction  to  hear  and  determine 
the  first  cause  of  action. 

"Second.  Whether  or  not  the  United  States 
Circuit  Court  of  the  Eastern  District  of  New 
York  had  JurisdictioD  to  bear  and  determine 
the  second  cause  of  action.** 

These  questions  were  preceded  by  a  state- 
ment of  facts  by  that  court  setting  forth, 
among  other  things,  that  plaintiff  sought  to 
recover  upon  two  causes  of  action: 

"1st.  To  recover,  with  interest  from  the  15th 
of  October,  1886,  the  amount  of  a  debt  owing 
the  construction  company  by  the  Mexican  Na- 
tional Railway  Company  oa  15th  October, 
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1888,  which  the  defendant.  In  consideration  of 
the  transfer  to  it  of  certain  railroad  property, 
agreed  to  pay  with  other  debts  up  to  the  ex- 
tent of  a  certain  fund  which  was  put  into  its 
hands  and  which  was  sufficient  in  amount  for 
that  purpose.  The  other  debts  had  been  fully 
paid  before  suit  brought. 

"2d.  To  recover  $1781  damages  sustained 
by  the  construction  company  (l>eing  its  pay- 
ment of  the  reasonable  fees  of  an  umpire  and 
stenographer)  through  the  breach  by  the  de- 
fendant of  an  agreement  between  it  and  the 
construction  company  to  adjust  by  arbitration 
the  controversy  over  the  claim  first  men- 
tioned.*' 

*And  that  among  the  assignments  of  [203 
error  duly  filed  in  that  court  by  the  Mexican 
National  bailroad  Company  were  these:  "That 
the  court  upon  the  trial  entertained  jurisdiction 
of  this  cause.  That  the  court  upon  the  trial 
entertained  jurisdiction  of  the  first  alleged 
cause  of  action  set  forth  in  the  complaint 
That  the  court  upon  the  trial  entertained  Ju- 
risdiction  of  the  second  alleged  cause  of  action 
set  forth  in  the  complaint."  But  that  the  rec- 
ord showed  that  no  question  as  to  the  jurisdic- 
tion of  the  circuit  court  was  raised  upon  the 
trial,  and  no  such  question  was  referred  to  in 
the  findings  or  opinion  of  the  circuit  court 

The  portions  of  sections  one  and  two  of  the 
Act  of  March  8, 1887,  as  corrected  by  the  Act 
of  August  18,  1888,  defining  the  jurisdiction 
of  district  and  circuit  courts  of  the  United 
States,  bearing  upon  the  questions  involved* 
are  as  follows  * 

"Sec.  1.  That  the  circuit  court  of  the  United 
States  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of 
all  suits  of  s  civil  nature,  at  common  law  or 
in  equity,  ...  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states, 
in  which  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value 
aforesaid,  .  .  .  and  no  civil  suit  shall  be 
brought  before  either  of  said  courts  aguinst 
any  person  by  any  original  process  or  proceed- 
ing in  any  other  district  than  that  whereof  be 
is  an  inhabitant,  but  where  the  Jurisdiction  is 
founded  only  on  the  fact  that  the  action  Is  be- 
tween citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant;  nor 
shall  any  circuit  or  district  court  have  cogniz- 
ance of  any  suit  except  upon  foreign  bills  of 
exchange,  to  recover  the  contents  of  any 
promiaSoTj  note  or  other  chose  in  action  in 
favor  of  an  assignee,  or  any  subsequent  holder 
if  such  instrument  be  payable  to  bearer  and  be 
not  made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made:  .  .  • 

'  Sec.  2.  .  .  .  Any  other  suit  of  a  civil  na- 
ture, at  law*or  in  equity,  of  which  the  [204 
circuit  courts  of  the  United  States  are  given  ju- 
risdiction by  the  preceding  section,  and  which 
are  now  pending,  or  which  may  hereafter  be 
brought,  in  any  state  court,  may  be  removed 
into  the  circtiit  court  of  the  United  States  for 
the  proper  district  by  the  defendant  or  defend- 
ants therein,  being  non-residents  of  thai  state 
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8(jrilBMB  COUBT  OF  THE  UNITED  6TATIi» 


Oct.  Tbbm, 


Mr,  Treadwell  CleTeland  for  tbe  Mexi- 
Cfto  Natiooal  Railroad  CompaDy. 
Mr,  Edward  M*  Shepard  and  F.  D.  Mc- 

Eenney  for  Davidson. 

Mr.    Chirf  JusUee   Fuller  delivered  the 
opinion  of  the  court : 

This  action  was  based  as  to  its  first  caose 
upon  an  alleged  indebtedness  of  $104,244.10 
existing  October  1,  1886,  in  favor  of  the  con- 
atruction  company  and  against  tbe  railway 
company,  with  interest.  The  obligation  to 
pay  the  indebtedness  devolved  upon  the  rail* 
road  company  by  reason  of  an  agreement,  an- 
nexed to  the  complaint,  to  whom  the  persons 
to  whom  the  construcUon  company  had  dis- 
posed of  the  first  mortgage  bonds  of  the  rail* 
road  company  and  the  construction  company. 
This  agreement  provided  for  the  foreclosure  of 
the  mortgage  upon  the  property  of  the  rail- 
way company  and  the  formation  of  a  new  rail- 
road company  under  tbe  laws  of  Colorado; 
the  conveyance  of  the  property  bid  in  at  tbe 
foreclosure  sale  to  the  new  company;  the  issue 
of  new  first  mortgage  bonds  by  the  latter  com- 
pany; the  sale  of  these  to  a  certain  amount  and 
from  the  proceeds  of  such  sale  the  deposit 
with  the  new  railroad  company  of  a  sum  not 
exceeding  $217,000  to  be  applied  to  liquidate 
the  indebtedness  of  the  railway  company. 
The  complaint  set  forth  the  agreement  and 
the  proceedings  thereunder  resulting  in  the  de- 
posit of  the  sum  of  $217,000,  and  alleged  that 
of  that  sum  "there  remains  to  liquidate  the 
indebtedness  of  the  railway  company  "  a  sum 
exceeding  that  for  which  the  complaint  de- 
manded judgment  The  issue  on  the  merits 
was  therefore  whether  the  construction  com- 
205]  pany  was  entitled  to  recover  this  *clalm 
against  the  railroad  company  out  of  the  fund 
of  $217,000. 

Was  the  action  brought,  as  to  its  first  cause. 
"  to  recover  the  contents  of  a  chose  in  action," 
and  could  it  have  been  originally  brought  in 
the  circuit  court  of  the  United  States?  If  not. 
could  the  jurisdiction  be  sustained  on  removal? 

The  language  of  section  11  of  the  Judiciary 
Act  of  1780  was  as  follows :  *'  Nor  shall  any 
district  or  circuit  court  have  cognizance  of  any 
Suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  saia  con- 
tents if  no  assignment  had  been  made."  1 
Stat,  at  L.  78,  chap.  20. 

In  Sere  v.  Piiot,  10  U.  8.  6  Cranch.  882, 
885  [8:  240,  241],  an  action  was  commenced  in 
the  district  court  tor  the  district  of  New  Or- 
leans to  foreclose  a  mortgage  given  by  a  citl- 
sen  of  Louisana  to  another  ciUzen  of  the  same 
state.  The  plaintiff  was  the  general  assignee 
in  insolvencV  of  the  mor^agor  and  was  an 
alien,  and  Chief  Juitiee  Marshall  delivering 
the  opinion  of  the  court  said :  "  Without 
doubt,  assignable  paper,  being  the  chose  in 
action  most  usually  transferrM,  was  In  the 
mind  of  the  legislature  when  the  law  was 
framed;  and  the  words  Of  the  provision  are 
therefore  best  adapted  to  that  class  of  assign- 
ments. But  there  is  no  reason  to  believe  that 
the  legislature  were  not  equally  disposed  to 
except  from  the  Jurisdiction  of  the  Federal 
courts  those  who  could  sue  In  Tirtue  of  equit- 
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able  assignments,  and  those  who  could  sue  in 
virtue  of  legal  assignments.  The  assignee  of  sU 
the  open  accounts  of  a  merchant  might  undor 
certain  circumstances,  be  permitted  to  sue  in 
equity,  in  his  own  name,  and  there  would  be 
as  much  reason  to  exclude  him  from  tbe 
Federal  courts,  as  to  exclude  the  samepenton, 
when  the  assignee  of  a  particular  note.  The 
term  '  other  choses  in  action '  is  broad  enough 
to  comprehend  either  case;  and  the  word  *  con- 
tents.' is  too  ambiguous  in  its  import,  to  r^ 
strain  that  general  term.  The  contents  of  a 
note  are  the  sum  it  shows  to  be  due;  and  tbe 
same  may,  without  much  violence  to  language, 
be  said  of  an  account." 

In  Slieldon  v.  801,  49  U.  B.  8  How.  441,  44» 
12: 1147,  1151],  a  bill  in  eouity  had  been  filed 
n  the  circuit  court  of  the  United  States  bv  tbe 
'assignee  of  a  bond  and  mortgage  for  a  [JSOG 
, decree  of  sale  of  the  mortgaged  premises.  The 
mortgagor  and  mortgagee  were  both  citizens  of 
Michigan  and  the  assignee  was  a  citizen  of 
New  York.  It  was  held  that  the  court  had 
no  jurisdiction,  Mr,  JtuUes  Qrier  saying: 
"  The  term  'chose  in  action '  is  one  of  com- 
prehensive import.  It  Includes  the  infinite 
variety  of  contracts,  covenants,  and  promises, 
which  confer  on  one  party  a  right  to  recover 
a  personal  chattel  or  a  sum  of  money  from  an- 
other, by  action." 

In  CMin  v.  Black  Hawk  Chuntif,  105  U.  B.  650 
[26:  1186],  it  was  decided  that  a  suit  to  com- 
pel the  specific  performance  of  a  contract  or 
to  enforce  its  other  stipulations  was  a  suit  to 
recover  the  contents  of  a  chose  in  action,  and 
not  maintainable  under  section  11  of  the  Act 
of  1789,  as  re-enacted  in  section  629  of  the 
Revised  Statutes,  in  the  circuit  court  by  an 
assignee  if  it  could  not  have  been  prosecuted 
by  ue  assignor  had  no  assignment  been  made. 
And  this  was  reafDrmed  in  Shoeerqft  ▼.  .fiStoss- 
ham,  124  U.  S.  780  [81 :  574].  But  while  the 
exception  extended  to  all  mciionB  ex  eontractu^ 
it  has  been  held  not  applicable  to  a  tortious 
taking  or  wrongful  detention  of  a  chose  in  ac- 
tion against  the  right  or  title  of  the  assignee 
where  the  injury  is  one  to  the  right  of  property 
in  the  thing  and  the  derivation  of  title  unim- 
portant. Sethler  v.  Dodge,  57  U.  B.  16  How. 
622,  681  [14:  1084,  1088];  Ambler  j.  Eppinger, 
187  U.S.  480  [84:  765]. 

In  the  acts  of  March  8, 1887,  and  August  18, 
1888.  (24  Stat  at  L.  552,  chap.  878;  25  Stat,  at 
L.  488,  chap.  866)  the  provision  is  couched  in 
these  words:  '*Nor  shall  any  circuit  or  dis- 
trict court  have  cognizance  of  any  suit,  ex- 
cept upon  foreign  bills  of  exchange,  to  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action  In  favor  of  anv  assignee,  or  of 
any  subsequent  holder  if  such  instrument  be 
payable  to  bearer  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  or  trans- 
fer had  been  made."  The  Act  of  1875  re- 
ferred to  suits  ''founded  on  contract,"  but 
the  Act  of  1887  restored  the  words  of  the 
Act  of  1789,  "to  recover  the  contents  of 
any  promissoiy  note  or  other  chose  in  action," 
and  we  do  not  think  that  the  words  '*if  such  in- 
strument be  payable  to  bearer  and  be  not  mnde 
*by  any  corporation,"  limit  the  com-  [207 
prehensiveness  of  "chose  in  action,"  as  con- 
la?  U.S. 
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ftrued  nnder  the  Act  of  1789;  and  as  this  cause 
of  action  is  based  on  contract  we  are  of  opin- 
ion that  it  is  within  the  definition  heretofore 
ascribed  to  the  words  "to  recover  the  contents 
of  a  chose  in  action."  This  being  so,  it  follows 
that  the  action  could  not  have  originally  been 
brought  in  the  circuit  court  of  the  united 
States  by  Davidson,  the  assignee  of  a  Oolorado 
corporation,  against  a  Colorado  corporation. 

We  inquire  then  whether  the  first  cause  of 
action  was  one  of  which  a  circuit  court  of  the 
United  States  could  take  cognizance  through 
removal  from  a  state  court. 

By  the  12th  section  of  the  Judiciary  Act  of 
1789  it  was  provided:  "That  if  a  suit  be 
commenced  in  any  state  court  against  an  alien, 
or  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state  .  •  • 
and  the  defendant  shall,  at  the  time  of  enter- 
ing his  appearance  in  such  state  court,  file  a 
petition  for  the  removal  of  the  cause  for  trial 
into  the  next  circuit  court,  ...  it  shall  then 
be  the  duty  of  the  state  court  to  accept  the 
•urety,  and  proceed  no  further  in  the  cause, 
•  .  .  and  the  cause  shall  there  proceed  in  the 
same  manner  as  if  it  had  been  brought  there 
by  original  process."  And  it  was  held  in 
Qreen  v.  Custard,  64  U.  S.  28  How.  484[16: 
471]:  and  BushneUv.  Kennedy,  76  U.  8. 9  Wall. 
887  [19:  7861,  that  the  restriction  of  the  origi- 
nal jurisdiction  of  the  circuit  court  in  respect 
to  suits  by  an  assignee,  whose  assignor  could 
not  be  sued  in  that  court,  did  not  apply  to  a 
suit  removed  from  a  state  court  under  the  12th 
section. 

By  the  second  section  of  the  Act  of  March 
8,  1875  (18  8tat.  at  L.  470)  the  exception  out 
of  the  original  jurisdiction  as  to  assignees  of 
choses  in  action  occupied  the  same  relative  po- 
sition as  in  the  Act  of  1789,  and  the  same  con- 
clusion was  reached  in  regard  to  it,  namely,  that 
the  restriction  upon  the  commencemant  of  suits 
contained  in  section  one  did  not  apply  to  the  re- 
moval of  suits  under  section  two.  Claflin  v. 
Omnumweaith  Ins.  Ch.  110  U.  8.  81  [28:  76]: 
Delatoare  County  CamrB,  v.  DiebMSaje  db  Lock 
Ob.  188  U.  8.  478  [88:  674];  and  see  Qoldey  v. 
208]  *  Morning  News,  ante,  517. 

But  the  second  section  of  the  Act  of  1887 
(as  corrected  in  1888)  contained  a  radical  differ- 
ence from  section  twelve  of  the  Act  of  1789 
and  section  two  of  the  Act  of  1875  in  confining 
the  suits  which  might  be  removed  to  those 
'*of  which  the  circuit  courts  of  the  United 
States  are  given  original  jurisdiction  by  the 
preceding  section."  As  already  stated,  the 
last  part  of  the  preceding  section  provides  that 
no  circuit  or  district  coturt  shall  have  cogni- 
zance to  recover  the  contents  of  a  diose  in  ac- 
tion in  favor  of  an  assignee,  unless  such  suit 
might  have  been  prosecuted  therein  to  recover 
sudi  contents  if  no  assignment  had  been  made, 
while  the  second  section  provides  for  the  re- 
moval of  suits  now  pending,  or  which  may  be 
hereafter  brought  In  any  state  court;  of  which 
the  circuit  courts  of  the  United  States  wert 
given  jurisdiction  l^  the  first  section.  This 
change  was  made  in  accordance  with  that  In- 
tention to  restrict  the  jurisdiction  of  the  circuit 
courts,  which  has  been  so  often  recognized  by 
this  court.  SmUk  v.  Lyon,  188  U.  8.  815,  819 
'88:  685.  686];  BsparU  Bmneyltania  Oo.  187 
".  8.  451,  454  [84:  788, 740];  FUk.  v.  Bmaris, 
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142  U.  6.  459,  467  [85:  1080.  10821;  Bt  parte 
Shaw,  145  U.  8.  444  [86:  768];  Hanriek  T. 
Hanrick,  158  U.  8.  192  [88:  685]. 

We  must  hold,  therefore,  as  has  indeed 
already  been  ruled,  Tennessee  ▼.  Union  S 
Ptanien  Bank,  152  U.  8.  454,  461  [88:  511, 
514],  that  the  jurisdiction  of  the  circuit  courts 
on  removal  by  the  defendant,  under  this  sec- 
tion, is  limited  to  such  suits  as  might  have 
been  brought  in  that  court  by  the  plaintiff 
under  the  first  section.  The  question  is  a 
question  of  jurisdiction  as  such  and  cannot 
be  waived.  Oapron  ▼.  Van  Noorden,  6  U.  8. 
2  Cranch,  126  [2:  2291;  MannJUld,  O,  A  L.  M. 
B,  Oo.  ▼.  8wan,  111  U.  8.  879  [28:  462];  Mei^ 
ealfy.  Watertofcn,  128  U.  8.  58d  [82:  548].  It 
is  true  that  bv  the  first  section,  where  the  ju- 
risdiction is  founded  on  diversity  of  citizen- 
ship, suit  is  to  be  brought  **only  in  the  district  of 
the  residence  of  the  plaintiff  or  the  defendant," 
and  this  restriction  is  a  personal  privilege  of 
the  defendant,  and  may  be  waived  by  him. 
8t,  Louie  dk8,F.  B,  Ch.  T.  MeBride,  141 U.  a 
127  [85:  659].  Section  two,  however,  refers 
to  the  first  part  of  section  one  by  which  juris- 
diction is  conferred,  and  not  to  the  clause 
relating  to  the  district  in  which  suit  may  be 
brought.  McCormiek  Harvesting  Maeh,  Oo.  t. 
Walthere,  184  U.  8.  41  [88:  888]. 

*As  to  the  second  cause  of  action,  the  [209 
sum  sued  for  was  under  the  jurisdictional 
amount. 

The  result  is  that,  in  each  ease,  both  questions 
certified  must  be  anewered  in  the  negative. 


THE  CHICAGa  KANSAS  &  WESTERN 
RAILROAD  COMFIlNY ,  Plff.  in  Err., 

CLIFFORD  R.  PONTIUa 

(Bee  8.  a  Beporter*s  ed.  200-8UD 

Kansas  law  as  to  raiUroads, 

1.  The  statute  of  Kansas  making  every  railroad 
company  In  the  state  liable  for  damages  to  its  em- 
ployes from  the  negligence  of  its  agents  or  of 
co-employee,  does  not  discriminate  against  a 
railroad  corporation  irrespective  of  the  charac- 
ter of  the  employment,  in  contravention  of  the 
14th  Amendment,  when  applied  to  a  person  m- 
jured  while  be  was  engaged  in  loading  Umbers 
on  a  car  for  transportation  over  such  railroad, 
although  his  general  employment  on  the  road 
was  that  of  a  bridge  carpenter. 

2.  A  carpenter,  employed  by  a  railroad  company,  * 
engaged  at  the  time  of  the  accident  causing  the 
injury  to  him.  In  loading  timbers  on  a  car  for 
transportation  on  the  raUroad,  is  an  employe, 
within  the  Kansas  statute  making  railroads  liable 
for  damages  done  to  employes  in  consequence  of 
the  negligence  of  its  other  employes. 

[No.  716.] 
Submitted  March  4,  1S96.    Decided  March  18, 

1895. 

VK/n.—As  to  UaJbQUw  (^raUroad  companies  to 
swUchmen  or  f^rakemen  for  injuries  while  eoupUng 
cars:  violation  ofrxdes^  see  note  to  Kohn  v.  MoNnlta, 
87:15a 

As  to  damages  for  perdondlinjwy  from  nealiifeneet 
see  note  to  Pennsylvania  Co.  ▼.  Roy,  9S:  14L 

As  to  matter''s  duty  to  fumiah  suUahleand  safe 
machinery  and  apvtianees;  and  liubUity  to  $ervant 
for  their  being  instiiUcient  or  out  of  repair^  see  note 
to  Biohmond  ar  D.  B.  Oo.  V.  fillioit,  V;  7881 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas,  to  rev^iew  a  judgment  of 
that  court,  affirmfnfi;  the  Judgment  or  the  Dia- 
trict  Court  of  Dickinson  County,  Kansas,  in 
favor  of  Clifford  R.  Pontius,  pldntiff.  against 
The  Ctiicago,  Kansas  «&  Western  Railroad 
Company,  defendant,  for  damages  for  injuries 
sustained  by  him  while  in  the  employment  of 
the  company.  Affirmed, 
See  same  case  below,  62  Kan.  264. 

Statement  by  Mr,  Chief  Justice  Fuller  s 
Pontius  brought  an  action  against  the  rail- 
road company  in  the  district  court  of  Dickin- 
son county^  Kansas,  to  recover  for  injuries 
sustained  by  him  while  in  the  employment  of 
the  company,  and  obtained  judgment  for 
$2000.  The  case  was  taken  on  error  to  the 
supreme  court  of  the  state  and  the  judgment 
affirmed,  whereupon  a  writ  of  error  was 
allowed  from  this  court,  and,  the  cause  hav- 
ing been  docketed,  a  motion  to  dismiss  the 
writ  or  affirm  the  Judgment  was  submitted. 

In  the  opinion  of  the  supreme  court  of  Kan- 
sas, reported  52  Kan.  264,  the  case  is  stated 
thus:  "  Clifford  R.  Pontius  was  employed  by 
the  defendant  company  as  a  bridge  carpenter 
and  worked  in  that  capacity  at  various  points 
on  the  line  of  defendant's  road.  A  bridge 
was  constructed  across  the  Verdigris  river.  In 
Qreenwood  county.  The  false  work  used  for 
support  in  its  construction  was  taken  down, 
and  the  timbers  of  which  it  was  composed 
were  hoisted  and  loaded  into  cars  on  the  bridge 
to  be  transported  to  some  other  point  on  de- 
210]  f endant's  *road.  The  tim bcrs  were  mud- 
dy and  slippery.  The  mode  of  hoisting  them 
was  to  attach  a  rope  or  chain*  to  the  timbers, 
and  to  raise  them  by  means  of  a  pile  driver. 
When  a  stick  was  raised  to  a  sufficient  height, 
a  rope  was  thrown  aroimd  the  lower  end  of  it, 
and  a  number  of  men,  of  whom  plaintiff  was 
one,  would  pull  it  out  on  the  car.  A  chain 
had  been  used  on  the  end  of  the  rope  to  hold 
tim1>ers  which  were  being  hoisted,  and  several 
pieces  had  been  raised  in  that  way.  The 
chain,  however,  was  thrown  aside,  and  one 
piece  was  raised  with  the  rope.  When  the 
men  undertook  to  pull  it  back  on  the  car,  the 
rope  slipped  off,  the  timber  fell  and  caused  the 
injury,  for  which  the  plaintiff  sues." 

Mr,  John  H*  Mahan  for  defendant  in 
error,  for  motions  to  dismiss  or  affirm. 

Mee»r$.  Geo*  R.  Peek*  A.  T.  Britton 
and  A*  B,  Browne  for  plaintiff  in  error,  in 
opposition. 

Mr.  OhirfJuiHee  Poller  delivered  the  opin- 
ion of  the  court: 

Section  98,  chapter  28,  of  the  General  SUt- 
vtes  of  Kansas  (Gen.  Stat.  Kan.  1889,  vol.  1, 
p.  415)  provides:  *'  Every  railroad  companv 
organized  or  doing  business  in  this  state  shall 
be  liable  for  all  damages  done  to  any  employe 
of  such  company  in  consequence  of  any  neg- 
ligence of  its  agents,  or  l^  any  mismanage- 
ment of  its  engineers  or  other  employes  to 
eny  person  sustaining  such  damage. 

In  Miewuri  Pae.  R.  Ch.y.Maekey,  88  Kan.  298, 
the  validity  of  tliis  law  was  drawn  in  question 
on  the  ground  of  repugnancy  to  the  Constitu- 
tion of  the  United  States  and  ite  Taiidity  sus- 
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tained.  The  case  was  brought  here  on  error 
and  the  Judgment  of  the  state  court  affirmed. 
Misnouri  Poo.  R  Oo,  ▼.  Maekey,  127  U.  S. 
205  [82: 1071.  Ab  to  the  objection  that  the 
law  aeprived  railroad  companies  of  the  equal 
protection  of  the  laws,  and  so  infringed  the 
14th  Amendment,  this  court  held  that  legisla- 
tion which  was  special  In  its  character  was 
not  necessarily  within  the  constitutional  in- 
hibition, if  the  same  rule  was  applied  under  the 
same  circumstances  and  conditions  ;*that[2 1 1 
the  hazardous  character  of  the  business  of 
operating  a  railroad  seemed  to  call  for  special 
legislation  with  respect  to  railroad  corpora- 
tions, having  for  Its  object  the  protecti<m  of 
their  employes  as  well  as  the  safety  of  the 
public;  that  the  business  of  other  corporations 
was  not  subject  to  Bimilar  dangers  to  their 
employes,  and  that  such  legislation  could  not 
be  objected  to  on  the  ground  of  making  an 
unjust  discrimination  since  it  met  a  particular 
necessity  and  all  railroad  corporations  were, 
without  distinction,  made  subject  to  the  tame 
liabilities. 

It  is  now  contended  that  the  plaintiff  was  a 
bridge  builder;  that  the  legislation  only  ap- 
plied to  employes  exposed  to  the  peculiar 
hazards  incident  to  the  use  and  operation  of 
railroads;  that  the  railroad  companv  could 
not  be  subjected  to  any  greater  liability  to  its 
employes  who  were  engaged  in  building  ita 
bridges  than  any  other  private  individual  or 
corporation  engaged  in  the  same  business; 
and  that  the  statute  had  been  so  construed  in 
this  case  as  to  make  the  company  liable  to  Its 
employes  when  engaged  in  building  its 
bridges,  notwithstanding  bridge  building  was 
not  accompanied,  and  had  not  been  treated  by 
legislation  as  accompanied,  by  peculiar  perils, 
thus  discriminating  against  the  particular  cor- 
poration irrespective  of  the  character  of  the 
employment,  in  contravention  of  the  14th 
Amendment. 

But  the  difficulty  with  this  argument  is  that 
the  state  supreme  court  found  upon  the  facta 
that,  although  the  plaintiff's  general  employ- 
ment was  that  of  a  bridge  carpenter,  he  was 
engaged  at  the  time  the  accident  occurred,  not 
in  building  a  bridge  but  in  loading  timbers  on 
a  car  for  transportation  over  the  line  of  de- 
fendant's road;  and  MtMouri  Pae,  R.  Co.  ▼. 
HfHey,  25  Kan.  85;  Union  Pae.  R,  Co.  y. 
Harris,  88  Kan.  416;  and  Atchison,  T,  d  8. 
F,  R.  Co.  V.  Eoehler,  37  Kan.  408.  were  cited, 
in  which  cases  it  was  held  that  a  person  em- 
ployed upon  a  construction  train  to  carry  water 
for  the  men  working  with  the  train,  and  to 
gather  up  tools  and  put  them  in  thecal>oose  or 
tool  car;  a  section  man  employed  by  a  railroad 
company  to  repair  its  roadbed  and  to  take  up 
old  rails  oat  of  its  track  and  put  in  new  ones; 
*dnd  a  person  injured  while  loading  rail8[2 12^ 
on  a  car  to  be  taken  to  other  portions  of  the 
company *s  road,  were  all  within  the  provisions 
of  the  act  in  question ;  and  the  court  said:  '*In 
this  case  the  plaintiff  was  injured  while  on  a 
car  assisting  in  loading  timbers  to  be  traoa- 
ported  over  the  defendant's  road  to  some  other 
point.  The  mere  fact  that  the  plaintiff** 
regular  emplovment  was  as  a  bridge  carpen- 
ter does  not  afreet  the  case,  nor  does  it  matter 
that  the  road  was  newly  constructed,  or 
whether  it  was  in  regular  operation  or  not. 
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The  injury  happened  to  the  plaintiff  while  he 
was  engaged  in  labor  directly  connected  with 
the  operation  of  the  road,  and  the  statute 
applies  even  though  it  should  be  given  the 
eonstmction  counsel  places  on  it."  And  see 
Ohieaoo,  B.  L  d  P.  B.  Oo.  T.  flteAZqr,  62 
Fed.  Kep.  863. 

W^  eoneur  in  thi$  view,  and  ihs  Judgment 
it  aeeardingly  affirvMd, 


LUOIEN  BAKEB.  Aps^^ 

SAMUEL  N.  WOOD.  Oeorse  Taylor,  admin- 
istrator of  N.  P.  Seeley.  deceased,  sr  al. 

(See  8.a  Beportet^  ed.  2l2-21ftj 

a»  Where  plalotlfl  in  a  judgment  asslflroed  it  to  bis 
attorney,  for  coUeotion,  and  the  attorney  as- 
sUrned  it  to  a  purchaser  for  a  small  considera- 
tioD,  and  the  purchaser  oolleoted  it,  he  must 
account  to  the  plaintiff  for  the  amount  col- 
lected, lees  the  amount  paid  by  him  for  the 
Judgment,  Trhere  be  had  notice  tbat  the  attorw 
ney  only  held  the  judgment  as  security  for  that 
amount  for  payment  of  bis  fees. 

il  The  amount  of^ consideration  paid  by  the  pur- 
chaser of  a  non-negotiable  cboee  in  action  is  im* 
portant  in  determining  whetber  he  paid  value, 
and  upon  tbe.  question  of  notice  and  good  faitb. 

[Ko.  162J 
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APPEAL  from  a  decree  of  the  Circuit 
.  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado,  dismissinff  a  suit  in  equity 
brought  by  Lucien  Baker,  complainant, 
against  Samuel  N.  Wood  et  al. ,  defendants,  to 
set  aside  assignments  of  a  judgment  and  for 
other  relief.  Betersed,  and  cause  remanded 
with  direction  to  enter  a  decree  for  com- 
plainant. 

Statement  by  Mr.  OhitfJviiice  Fullers 
This  was  a  bill  filed  in  the  Circuit  Court  of 
the  United  Slates  for  the  District  of  Colorado 
on  October  28,  1886,  by  Lucien  Baker  against 
E.  M.  Hulburd,  Daniel  E.  Parks.  N.  P.  See- 
ley,  and  Samuel  N.  Wood,  praying  tbat  de- 
213]  fendants  Seeley,  *Wood,  and  Parks  be 
restrained  from  in  any  manner  selling,  trans- 
ferring, or  disposing  of  a  certain  Judgment  re- 
covered by  Baker  agidnst  the  board  of  county 
commissioners  of  Lake  countj,  Colorado,  and 
from  demanding  p^ment  of  the  same  from 
the  board  until  the  final  hearing  of  the  cause; 
and  that,  upon  final  hearing,  an  assignment  of 
the  Judgment  by  Hulburd  to  Wood,  and  also 
an  assignment  by  Baker  to  Hulburd,  be  can- 
celed; and  for  general  relief.  It  appeared 
that  on  November  12,  1888,  Baker  recovered 
a  Judgment  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  against  the 
county  of  Lake  for  the  sum  of  $16,054.27.  In 
this  suit  Hulburd  was  attorney  for  plaintiff 
and  Parks  attorney  for  the  county  of  Lake. 
Some  time  thereafter  Baker  instituted  proceed- 
ings in  the  circuit  court  to  compel  payment  of 
the  Judgment,  but  on  account  of  the  amount 
of  taxes  that  had  already  been  levied  In  that 
county,  the  court  refused  to  order  the  county 
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to  levy  a  tax,  and  the  Judgment  stood  unsat- 
isfied and  in  full  force  and  effect  against  the 
county  of  Lake  until  about  Mav  20, 1886.  It 
Is  charged  in  the  bill  that  defendants  Parks 
and  Hulburd,  about  this  time,  combined  to 
procure  the  assignment  of  the  Judgment  to 
some  other  person  who.  it  was  contended  by 
them,  could  effect  a  settlement  and  collection 
thereof.  Hulburd  thereupon  applied  to  one 
Higginbotham,  residing  in  Colorado, who  was 
then,  and  at  all  times  had  been,  the  agent  of 
Baker  in  the  prosecution  of  the  suit,  to  obtain 
an  assignment  by  Baker  to  Hulburd,  on  the 
theory  that  Hulburd  with  the  aid  of  Parks 
could  procure  the  levy  of  a  tax  to  pay  the 
Judgment.  And  Baker,  on  the  recommenda- 
tion of  Higginbotham,  executed  an  assign- 
ment of  the  Judgment  to  Hulburd,  couched  la 
the  following  terms: 

"  Leavenworth,  Kansas,  May  26th,  1886. 

**  For  value  received  I  hereby  sell,  assign, 
transfer,  and  set  over  to  E.  M.  Bfulburd  all  my 
right,  title,  interest,  claim,  and  demand  of,  in, 
and  to  the  within  described  Judgment  and  the 
money  due  and  to  become  due  thereon,  and 
authorize  him  to  sue  for  and  collect  the  same 
at  his  own  proper  cost  and  expense. 

"Lucien  Baker." 

*This  Baker  forwarded  to  Higgin-  [214 
botham,  with  a  declaration  of  trust  to  be  ex» 
cuted  and  delivered  by  Hulburd  to  Higgin- 
botham for  Be^er  on  the  delifery  to  him  of 
the  assignment,  which  declaration  was  in  the 
words  and  figures  following: 

"  Whereas  Lucien  Baker  has  this  25th  day 
of  May,  1886,  executed  and  acknowledged 
and  cfelivered  to  me  an  assignment  of  his 
Judgment  against  Lake,  county  board  of 
county  commissioners,  Colorado,  Gkn.  No. 
1279,  which  said  Judgment  was  rendered  and 
recovered  against  the  said  board  of  county 
commissioners  of  county  of  Lake  In  the  state 
of  Colorado,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado,  on 
the  12th  day  of  November,  1888,  for  $16,- 
054.00;  and  whereas  such  assignment  is  so 
made  to  me  for  convenience  in  Uie  collection 
of  the  same;  and  whereas  said  Lucien  Baker 
still  retains  as  heretofore  the  ownership  and 
control  of  said  Judgment :*Now,  therefore  in 
consideration  of  the  premises,  I  do  hereby 
acknowledge  the  receipt  of  such  Judgment  at 
aforesaid  this  28th  day  of  May,  1886?' 

Hulburd  executed  and  delivered  this  Instru- 
ment, and  Higginbotham  delivered  Baker's 
assignment  to  Hulburd.  Thereupon  Hulburd 
delivered  the  assignment  to  Parks,  who  pro- 
cured the  same  to  be  filed  with  the  papers  in 
Baker's  suit  in  the  circuit  court,  on  June  11, 
1886,  and  the  assignment  was  noted  upon  the 
Judffment  docket  of  the  court  About  June 
19,  defendant  Seeley  acting  for  himself  and 
defendant  Wood,  obtained  from  Hulburd  an 
assignment  of  the  Judgment  from  Hulburd  to 
Wood  for  the  sum  of  $2500  then  paid  there- 
for. Hulburd  took  the  money  and  within  a 
few  days  disappeared  from  the  state.  The  as- 
signment was  as  follows: 

"For  value  received  I  do  hereby  sell,  aa- 
slffn,  transfer,  and  set  over  unto  S.  N.Wood, 
of  Denver,  Colorado,  all  of  the  right,  title.  In- 
terest, claim,  and  demand  which  the  plaintiff, 
Lucien  Baker,  or  I  have  of,  in,  and  to  the  said 
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tloD  5480  fm  Amended  by  the  Act  of  March 
S,  1880  (25  Stat,  at  L.  878)  which  reada  as 
follows:  '*lf  any  person  having  deflsed  or 
intending  to  devise  any  scheme  or  artifice  to 
defraud  ...  to  be  effected  by  either  opening 
or  intending  to  open  correspondence  or  com- 
ninnication  with  any  person,  whether  resident 
witbin  or  outside  the  United  States,  by  means 
of  the  postofflce  establishment  of  the  United 
States,  or  by  inciting  such  other  person  or  any 
person  to  open  communication  with  the  person 
BO  devising  or  intending,  shall,  in  and  for  exe- 
cuting such  scheme  or  artifice  or  attempting  so 
to  do,  place  or  cause  to  be  placed,  any  letter 
...  in  any  postofllce  ...  of  the  United 
States,  ...  or  shall  take  or  receive  any 
such  therefrom,  such  person  so  misusing  the 
postofflce  establishment  shall,  upon  oonvic- 
uon.  be  punishable,"  etc. 

We  agree  with  the  defendant  that  three  mat- 
ters of  fact  must  be  charged  in  the  indictment 
and  established  by  the  evidence.  (1 .)  That  the 
persons  charged  must  have  devised  a  scheme 
or  artifice  to  defraud.  (2.)  That  they  must 
189]  have  'intended  to  effect  this  scheme,  by 
opening  or  intending  to  open  correspondence 
with  some  other  person  through  the  postofflce 
establishment,  or  by  inciting  such  other  person 
to  open  communication  with  them.  (3.)  And 
that,  in  carrying  out  such  scheme,  such  person 
must  have  either  deposited  a  letter  or  packet 
in  the  postofflce,  or  taken  or  received  one 
therefrom. 

So  also  a  conspiracy  to  commit  such  offense 
must  state  a  combination  between  the  defend- 
ants to  do  the  three  things  reoulsite  to  consti- 
tute the  offense.  In  this  particular  the  indict- 
ment charges  that  the  defendants  "did  then 
and  there  conspire,  combine,  confederate,  and 
agree  together  to  commit  the  act  made  an 
offense  and  crime  by  section  5480  .  .  .  that  is 
say,  the  said  defendants  conspired  .  .  .  and 
agreed  together  in  devising,  and  intending  to 
devise,  a  scheme  and  artifice  to  defraud  vari- 
ous persons,  firms,  and  companies  out  of  their 
property,  goods  and  chattels,  and  particularly 
to  defraud  (here  follows  the  names  of  certain 
individuals  and  firms)  and  other  persons,  firms, 
and  companies  to  the  erand  jury  unknown,  of 
their  goods  and  chattels. 

Defendants'  argument  assumes  that  these 
are  all  the  allegntioos  of  the  agreement  consti- 
tuting the  conspiracy,  but  the  indictment  con- 
tinues as  follows:  "The  scheme  and  artifice  to 
defraud  as  aforesaid  was  to  be  carried  cut  by 
each  of  said  defendants  representing  himself 
to  be  engaged  as  a  dealer  in  various  kinds  of 
merchandise  and  goods,  and  to  have  an  offlce, 
and  to  use  in  correspondence  sheets  of  paper 
with  his  pretended  business  printed  thereon ; 
and  the  said  defendants  were  mutually  to  rep- 
reeetU  each  other  to  the  said  persons,  firms,  and 
companies,  and  others  unknown  to  the  grand 
Jurora,  intended  to  be  defrauded  as  afoiisald, 
aa  financially  responsible  and  entitled  to  re- 
ceive various  kinas  of  merchandise  and  goods 
on  credit,  and  the  said  scheme  and  artifice  to 
defraud  as  aforesaid  was  to  be  further  tifected 
by  ordering  merchandise  and  goods  from  the 
persons,  firms,  and  companies  as  aforesaid,  and 
from  other  persons,  firms,  and  companies  to 
the  grand  Jurors  unknown,  having  no  inten* 
tion,  then  and  there,  to  pay  for  siioE  merchan- 
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but  to  convert  the  said  goods  and 

to  the  une  of  each  and  of  each  other." 

We  think  this  states  withsufflcieat 
the  first  requisite  of  an  indictment,  wider 
tion  5480,  of  a  scheme  or  artifice  to  defrmnd. 
The  allegation  is  not  of  what  was  actnmUj  done, 
but  of  what  the  defendants  consf^red  and  in- 
tended  to  do.     The  indictment   cootfaoes: 
**That  the   postofflce  establishmeni  ci  the 
United  Slates  was  to  be  ueed  for  the  purpose  of 
executing  such  scheme  and  artifice  to  defrmad, 
as  aforesaid,  pursuant  to  said  conspiracy,  by 
opening  correspondence  vrith  the  said  pemnns, 
firms,  and  companies,  and  other  persons,  flm^ 
and  companies  nnknovm  to  the  grand  Jaron, 
and  by  inciting  said  persons,  firms,  and  coaa- 
panies  and  others  as  aforesaid  to  opea  corre- 
spondence with  the  said  defendants  by  aeaas 
of  the  postofflce  establishment  of  the  United 
States."    This  is  s  sufflcient  allegation  of  the 
second  requisite  of  the  offense.    "And  ttat, 
for  the  further  purpose  of  executiag  said  con- 
spiracy to  defraud  aa  aforesaid,  the  said  J.  T. 
Stokes  did  wrongfully  and  unlawfully  depeea 
in  a  certain  postofflce  of  the  United  Stales,  to 
wit,  the  postofflce  at  Olivia,  Oonecuh  Conaty, 
Alabama,  in  the  Southern  District  of  A^*^**t. 
on  or  about  the  tliirtieth  day  of  November, 
eighteen  hundred  and  ninety-one,  a  letter  ad- 
dressed to  Bion  F.  Reynolds,  Bnx^toa,  Massa- 
chusetts, which  said  letter  was  substaatlidlv  is 
words  and  figures  as  follows,  to  wit:**  (Hers 
follows  a  copy  of  a  letter  ordering  samples  of 
shoes).     "And  which  said  letter  was  thea  sad 
there  enclosed  in  a  s^ed  envelope,  deposited 
in  the  postofflce  at  Olivia  as  aforesaid,  to  bs 
conveyed  by  the  postofflce  establish naeat  of  the 
United  States  to  the  said  Bion  P.  Reyeokk 
and  the  said  letter  contained  a  check  on  Morris 
d;  Company,  bankers.  Montgomery,  Alabaaui, 
for  eight  and  -f^  dollars,  payaUe  to  the  order 
of  the  said  Reynolds,  and  the  auKMint  of  tbs 
said  check  was  equal  to  the  amount  of  moh 
chandise  and  goods  ordered  by  the  said  Stokes 
in  the  said  letter  from  (to)  said  Reynolds;  the 
said  Stokes  had  no  monev  on  deposit  with  the 
said  Morris  &  Company,  bankers,  aa  aforetakl 
when  he  drew  the  enclosed  said  check;  aer 
had  he  funds  deposited  with  said  bankers  at  m  v 
time,  but  the  sending  *of  the  said  check  [19l 
was  pursuant  to  the  conspiracy  aforesaid,  s 
scheme  and  artifice  to  def  raud'the  said  Bloa 
F.  Reynolds  of  his  goods  and  merchaadise  lir 
not  paying,  and  intending,  thea  and  thsrt,  not 
to  pay  for  the  merchandUe  so  ordered,  bat  tc 
convert  the  same  to  the  use  of  the  ssld  J.  P. 
Stokes  and  other  defendants  naoMd  as  afbrt- 
said." 

The  defendants  are  evideatlr  ta  error  ia 
claiming  that  the  allegations  of  tne  coosfriracr 
terminated  with  the  first  sentence  of  the  iadki 
ment,  since  the  following  sentenoe  sets  foitii 
details  of  such  consplracv  and  what  wss  far 
sher  agreed  to  be  done,  while  the  cooai  wrmi- 
nates  with  the  means  actuaUy  uaed  tocsRT 
out  the  scheme.  We  tliink  this  coaal  ssA 
ciently  charges  the  offense,  and  as  tbs  isshtss 
of  the  indtotment  merely  seU  forth  ether  asd 
similar  fraudulent  correspondence  by  ftoto 
and  other  defendants,  with  otbsr  partlsi»  Ir 
ordering  goods  with  no  intention  of  psylsf  i* 
them,  and  referring  the  parties  sduiMssi  » 
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otber  of  the  defendants  for  their  financial  re- 
BpoQfibility,  the  court  did  not  err  in  oferruliog 
tbe  demarrer.  Indeed,  it  is  difficult  to  see, 
nor  do  the  defendants  suggest,  what  otber  al- 
Ittations  were  necessary  to  define  the  ofTense 
wiih  greater  clearness  or  certainty;  and  it  is 
impossible  that  they  could  have  been  misled 
IS  to  the  nature  of  the  charge  against  them. 
The  rules  of  criminal  pleadine  do  not  require 
the  indictment  to  set  forth  the  evidence,  or 
to  negative  every  possible  theorv  of  the  de- 
fense. BfMBn$  V.  Unitdd  States,  158  U.  8.  584 
138:830]. 

3.  The  second  assignment  alleges  error  in 
allowing  the  postal  agent  of  the  United  States 
in  service  on  a  postal  car  in  Alabama  to  testify 
is  to  certain  envelopes  found  by  him  addressed 
to  vuious  parties,  and  allowing  such  envel- 
opes, with  the  indorsements  and  writings 
thereon,  to  go  to  the  jury  as  evidence.  It  ap- 
peared that  all  these  envelopes  were  stamped 
"Olivia,  Jan.  7,  1893,  Ala.;"  that  each  one 
eontained  a  printed  request  to  return  to  Stokes, 
to  J.  Pinkerton  &  Co.,  or  to  A.  J.  Eendrick, 
the  two  last  of  whom  were  defendants  in  the 
esse,  and  charged  as  co-conspirators  with 
Stokes. 

These  envelopes  were  objected  to  upon  the 
froand  that  the  handwriting  of  the  address 
192]  was  not  shown  to  be  that  of  either  *of 
the  defendants.  But  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence  that  was 
offered  to  the  jury,  but  only  such  as  was  ob- 
jected to;  and  for  all  that  appears,  the  letters 
that  were  contained  in  these  envelopes  were 
proven  to  be  in  the  handwriting  of  the  defend- 
ants, or  to  have  emanated  from  them.  These 
letters  were  the  material  facts  to  be  proved, 
and  we  are  bound  to  assume  that  their  author- 
ship was  in  some  way  or  other  traced  to  the 
defendants.  If  that  were  so,  the  jury  would 
heaoihorized  to  assume  that  the  envelopes  also 
emanated  from  them.  There  is  nothing  to  in- 
dicate that  the  letters  contained  in  these  enve- 
lopes were  objected  to,  or  were  inadmissible; 
and  if  these  letters  were  written  by  the  defend- 
ants and  found  their  way  into  the  mail,  the 
jury  would  be  authorized  to  infer  that  they 
were  deposited  in  the  mail  by  the  defendants, 
which  would  be  enough  to  entitle  the  envelopes 
themselves  to  admission. 

3.  That  the  court  erred  in  allowing  the  order 
M  T.  B.  Brown,  dated  l!^-6-91,  to  the  freight 
agent  at  Greenville,  Alabama,  to  deliver  freight 
to  Mr.  Kirkpatrick.  and  the  paper  thereto  at- 
tached, to  be  introduced  in  evidence  to  the 
jury.  Brown  testified  that  B.  H.  Cook,  one  of 
the  defendants,  ordered  a  box  of  shoes  for  him 
from  W.  L.  Douglas  &  Co.,  Brockton,  Massa- 
chusetts, and  stated  to  the  witness  at  the  time 
he  made  the  order  * 'Let's  beat  them,"  and  soon 
tfter  said  order  was  made.  Cook  informed  the 
witness  that  the  goods  had  come  and  were  in 
the  warehouse  at  Qreeoville,  Alabama.  Soon 
after  this  he  got  a  message  from  Cook  that  the 
shoes  were  in  Cook'n  store  at  Qarland.  Wit- 
ness never  gave  Cook  any  oifder  (for  the 
goods^;  but  Uiere  was  other  evidence  that  wit- 
ness did  ^ve  Cook  an  order  on  the  frei/^ht 
^nt  at  Greenville,  to  * 'deliver  my  freight  to 
Mr.  Cirkpatrick."  This  order  was  admitted, 
together  with  the  receipt  of  the  railroad  com- 
pany for  a  box  of  merchandise,  in  the  name  of 
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T.  B.  Brown,  signed  by  E.  H.  Cook,  Garland, 
Ala.',  a  bill  of  lading  showing  that  W.  L. 
Douglas  had  shipped  a  case  of  merchandise  to 
Brown  at  Greenville;  and  local  freight  way 
bills  showinff  the  shipment  of  the  goods  bv 
Douglas,  and  their  consignment  to  S.  H.  Cook 
&Co. 

*A8  the  indictment  charges,  as  one  of  [103 
the  acts  in  furtherance  of  the  conspiracy,  that 
Brown  had  deposited  in  the  postoffloe  a  letter 
addressed  td  the  Douglas  Company,  contain- 
ing an  application  tor  an  agency,  and  an  order 
for  shoes,  which  letter  purported  to  be  signed 
by  T.  B.  Brown,  we  see  no  objection  to  the 
introduction  of  the  order  and  the  way  bills  of 
the  railroads,  as  tending  to  show  that  the 
scheme  was  carried  out  as  charged  in  the  in- 
dictment, and  proven  by  the  testimony  of 
Brown.  They  all  relate  to  the  facts  alleged, 
and  show  that  the  order  to  the  Douglas  (>)m- 
pany  was  carried*  out  by  the  receipt  of  the 
goods,  and  their  subsequent  delivery  to  Cook. 

4  The  court  erred  in  allowing  a  certain 
credit  statement,  dated  January  17,  1891,  and 
signed  "A.  J.  Eendrick,"  to  go  to  the  jury  as 
evidence;  and  (5)  In  allowing  the  district  at- 
torney to  state  in  his  argument  to  the  jury  '*to 
take  the  letters  offered  in  evidence  signed  A. 
J.  Eendrick,  and  the  credit  statement,  signed 
A.  J.  Eendrick,  when  they  retired  to  make  up 
their  verdict,  and  compare  the  two,  and  sav 
whether  one  and  the  same  man  wrote  both 
papers."  As  these  two  assignment  of  error 
relate  to  the  same  item  of  testimony,  they  may 
be  properly  considered  together. 

The  bill  of  exceptions  showed  that  Eendrick, 
one  of  the  defendants,  went  on  the  stand  as  a 
witness  in  his  own  behalf,  and  was  handed  a 
credit  statement  purporting  to  have  been 
signed  by  him,  and  proved  to  have  been  re- 
ceived through  the  postofl^ce  by  one  of  the 
parties  to  whom  one  of  Eendrick's  letter  was 
addressed.  The  statement  purported  to  have 
been  made  to  the  W.  L.  Douglas  Shoe  Com- 
pany by  A.  J.  Eendrick  for  the  purpose  of 
satisfying  the  public  of  his  ability  to  pay,  and 
with  a  view  of  opening  and  establishing  a  line 
of  credit  with  them  and  purchasing  goods  of 
them.  This  statement  showed  assets  to  the 
value  of  $5800  and  liabilities  to  the  amount  of 
$030,  leaving  a  surplus  of  $4870.  The  dis- 
trict attorney  asked  Eendrick  whether  he 
wrote  the  same,  or  had  it  written,  to  which  he 
replied  that  he  did  not  write  the  same  or  ha^e 
it  written.  The  district  attorney  thereupon 
offered  the  statement  in  evidence,  and  it  was 
admitted  under  the  objection  of  the  defend- 
ants. 

*A8  this  statement  was  proved  to  have[194 
been  received  through  the  postofflce  by  the  par- 
ties to  whom  one  of  Eendrick's  letters  was  ad- 
dressed, and  was  taken  from  the  postofflcc 
we  think  it  was  competent  for  the  jury  tocoml 
pare  the  handwriting  of  the  letters,  several  of 
which  were  offered  in  evidence  and  admitted 
by  Eendrick  to  have  been  written  and  signed 
by  him,  with  the  handwriting  of  the  statement 
itself,  and  say  whether  they  both  emanated 
from  him. 

In  the  case  of  Ifoore  T.  United  States,  91  U. 
S.  270  [23:  846],  the  question  was  whether  the 
Court  of  Claims  could  compare  a  document 
purporting   to  have    been   executed  by  the 
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claimant  with  his  signature  to  another  paper 
in  evidence  for  anotlier  purpose  in  the  case, 
respecting  which  there  seems  to  have  been  no 
question,  and  from  that  comparison  adjudge 
that  the  signature  was  his.  In  delivering  ihe 
opinion  Mr,  JiMtiee  Bradley  observed:  **The 
question  is  whether  they"  (the  Court  of  Claims) 
"may  determine  the  genuineness  of  a  signa- 
ture by  comparing  it  with  other  handwriting 
of  the  party.  By  the  general  rule  of  the  com- 
mon law  Uiis  cannot  be  done  either  bv  the 
court  or  a  jury,  and  that  is  the  genenu  rule 
of  this  country.  .  .  .  But  the  general  rule  of 
the  common  law,  disallowing  a  comparison  of 
handwriting  as  proof  of  signature,  has  excep- 
tions equally  as  well  settled  as  the  rule  itself. 
One  of  these  exceptions  is,  that  if  a  paper  ad- 
mitted to  be  in  the  handwriting  of  the  party, 
or  to  have  been  subscribed  by  him,  is  in  evi- 
dence for  some  other  purpose  in  the  case,  the 
signature  or  paper  in  question  may  be  com- 
pSred  with  it  by  the  Jury.**  This  case  is  cited 
with  approval  in  WUUanu  v.  Conger,  126  U. 
8.  897,  414  [31 :  778,  786],  in  which  it  was  held 
that,  while  papers  not  otherwise  competent 
cannot  be  introduced  for  the  mere  purpose  of 
enabling  the  Jury  to  institute  a  comparison  of 
handwriting,  yet  where  other  writings,  ad- 
mitt^  or  proved  to  be  genuine,  are  properly 
in  evidence  for  other  purposes,  the  handwrit- 
ing of  such  instruments  may  be  compared  by 
the  Jury  with  that  of  the  instrument  or  signa- 
ture in  question,  and  its  genuineness  inferred 
from  such  comparison.  To  the  same  effect  is 
Hiekary  t.  UniUd  States,  151  U.  8.  808  [88: 
170].  As  the  letters  with  wliich  the  compari- 
son was  made  were  admitted  by  Eendrick  to 
have  been  written  by  him  and  were  properly 
in  evidence,  it  was  competent  for  the  court  to 
submit  to  the  jury  the  disputed  statement,  and 
to  permit  them  to  make  a  comparison  and  say 
whether  the  same  man  wrote  both  papers. 
The  statement  itself  was  clearly  competent  as 
bearing  upon  the  intent  to  defraud. 

There  wu  no  error  in  the  rulings  of  the  court 
below,  and  its  judgment  is,  therefore^  affirmed. 


0 


195]  HENRY  MORGAN,  guardian  of  Rob- 
BBT  MoBOAN,  s  minor,  bt  al.,  Apple,, 

9. 

J.  E.  POTTER,  guardian  of  Robert  Mob- 
OAH,  and  Sabah  Lbb  Williams,  as  next 
friend  of  said  Robert  Morgan,  a  minor. 

(See  &  a  Reporter's  ed.  106-196.) 

Guardian  cannot  sue  in  another  state—next 
friend  qf  infant, 

1.  The  authority  of  a  guardian  appointed  by  a 
court  of  one  state  Is  limited  to  that  state,  and  he 
oannot  sue  in  a  court,  even  of  the  United  States, 
held  within  any  other  state,  except  so  far  as  au- 
thorised to  do  so  by  its  laws. 

&  Tlie  next  friend  of  an  infant  oannot  maintain 
a  suit  in  his  own  name;  the  suit  must  be  brought 
In  the  name  of  the  infant,  and  not  in  that  of  the 
next  friend. 

[No.  690.] 
Bubmitted  Not.  19,  1894,      Decided  March  18, 
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N  a  certificate  from  the  United  Stales  Cfaw 
cuit  Court  of  Appeals  for  the  Eigfath  Cfr« 
cuit,  requesting  the  instruction  of  this  comt 
upon  several  questions  in  a  suit  in  eqortr  in 
the  Circuit  Court  of  the  United  States  in  which 
J.  E.  Potter,  guardian  of  Robert  Morgan,  and 
Sarah  Lee  Williams,  as  next  friend  of  said 
Robert  Morgan,  are  plain tifTs.  and  Heorr  Mofw 
gan,  guardian  of  said  Robert  et  nl ,  are  de> 
fendants,  to  set  aside  the  appoinfonent  of 
Henry  Morgan  as  guardian  ox  the  esute  of 
Robert,  and  compel  him  to  account  for  tfas 
property  of  his  ward  and  for  further  reliel 
Firsi  quetUon  answered  in  the  negaHte. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  F.  Gainrer  for  appellants. 

Messrs.  W.  H*  Rossing^Um,  Chmrtec 
Blood  Smith  and  B.  F.  Froetor  for  sp* 
pellees. 

Mr,  Justice  Ch^ay*  deUTsred  the  optnioo  of 
the  court: 

This  was  a  bill  in  equity,  filed  in  the  cfrecft 
court  of  the  United  States  for  the  dfMrirt  of 
Kansas,  by  *'J.  E.  Potter,  guanlianof  Ki>bert 
Morgan,  a' resident  and  citizen  of  the  Mtate  of 
Kentucky  and  county  of  Warren,  and  Sarah 
Lee  Williams,  as  next  friend  of  said  Riibert,  a 
resident  and  citizen  of  the  same  county  and 
state,"  "against  Henry  Morgan,  gunriiian  of 
*said  Robert,and  JacobCaropbell  and  M  [196 
A.  Arnott,all  of  whom  are  residents  and  nttieBS 
of  the  county  of  Ottawa  and  state  of  Kansas,* 
to  set  aside  the  appointment,  by  a  court  of  the 
county  of  Ottawa  and.  state  of  KansRS,  of 
Henry  Morgan  as  guardian  of  the  esuta  of 
Robert,  as  having  been  obtained  by  f«l«e  and 
fraudulent  representatioos  that  Robert's  resi- 
dence was  in  that  county  and  that  his  mother 
consented  to  the  appointment;  and  to  reqnirs 
him  to  account  for  the  property  of  his  ward, 
fraudulently  omitted  in  the  inventory  and  w> 
counts  filed  by  him  in  that  court,  and  to  tore 
over  all  the  ward's  property  to  Potter  u  hit 
guardian  appointed  in  the  county  of  Warrea 
and  state  of  Kentucky;  and  to  olitain  jud^ 
ment  against  him,  and  againat  Campbell  sad 
Amott  as  sureties  upon  his  guardianship  bond, 
for  the  sums  found  due;  and  for  further  t¥ 
lief. 

Robert  Mon?an,  described  in  the  bill  si  **a 
non-resident  of  "  the  state  of  Kansan,  was  the 
minor  son  of  Joseph  Morgan  and  Sarah  Les 
Morgan,  his  wife,  who,  as  the  bill  alleged, 
after  the  father's  death  in  Ttoas  in  1883, 
moved  with  her  infant  son  to  the  state  of 
Ejinsas,  and  thence,  in  October.  1886,  to  Wsr- 
ren  countv  in  the  state  of  Kentucky,  andsiocs 
continually  resided  there  with  htm,  aad  la 
February,  1887.  was  there  married  to  oas 
Williams,  a  resident  of  that  county. 

The  principal  defendant,  Henry  Morgsa, 
was  appointed  February  14, 1887,  by  the  pro- 
bate court  of  the  county  of  Ottawa  in  the  Mstt 
of  Kansas,  guardian  of  the  estate  of  Roben 
Morgan,  ana  took  an  oath  and  gave  hood  si 
such,  and  afterwards  filed  in  that  court  an  ia- 
ventory  and  annual  accounta,  which  ht 
claimed  to  be  true,  and  which  were  aot  s» 


ccpted  to  in  that  court,  nor  their 

otherwise  challenged  by  the  ward  or  by  tay 
one  acting  in  hia  behalf  ;  be  was  not  shows  is 
have  failed  or  refused  to  comply  with  asf 
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«rder  of  that  oouTt  In  relation  to  his  guardian- 
^p:  iDd,  when  this  bill  was  filed,  the  minor's 
(itate  was  undergoing  administration  in  that 
court,  and  no  final  settlement  oracconntine 
bad  been  had  there  between  the  guardian  and 
the  ward.  The  other  defendants  were  the 
lareties  on  the  guardianship  bond. 

The  plaintiffs  were  Potter  and  the  mother  of 
197]nobert  Morgan.  *Potter sued  as hisguar- 
dko.  appointed,  as  the  bill  alleged,  by  a  court 
ci  the  county  of  Warren  in  the  state  of  Ken 
tucky,  haying  Jurisdiction  of  his  person  and 
ctute,  with  the  consent  of  his  mother  and  her 
husband.     His  mother  sued  as  his  next  friend. 

The  case  was  heard  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas 
upon  pl^ulings  and  proofs,  and  a  decree  en- 
tered for  the  plaintiff.  The  defendants  ap- 
pealed to  the  circuit  court  of  appeals,  which 
made  a  certificate  to  this  court,  setting  forth 
the  aboTe  facts,  and  others  not  material  to  be 
hen  itated,  and  requesting  the  instruction  of 
this  court  upon  sereral  questions. 

The  first  question  certified  is  '*Does  the 
for^^ng  bill  of  complaint  state  a  case  enti- 
Uinc  the  complainants  named  therein,  or  either 
of  Uiem.  to  any  form  of  relief  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas?" 

The  authority  of  a  guardian,  like  that  of  an 
executor  or  administrator,  appointed  by  a 
court  of  one  state,  is  limited  to  Uiat  state,  and 
be  cannot  sue  in  a  court,  even  of  the  United 
States,  held  within  any  other  state,  except  so 
far  as  authorized  to  do  so  by  its  laws.  Hoyt 
?.  Spragtie,  108  U.  S.  618,  681  [26:  685,  5921; 
/uwior  V.  Micou,  112  U.  8.  452.  470  [28:  751, 
7S7].  The  statutes  of  Kansas  do  authorize 
executors  or  administrators  appointed  in  an- 
other state  to  sue  and  be  sued  as  such  in  Kan- 
sas. Gen.  Stat,  of  1889,  section  2989,  But 
tbey  confer  no  such  general  authority  upon 
gosrdians  appointed  in  another  state;  and,  as 
to  them,  proyide  only  that  when,  as  in  the 
preaent  case,  a  minor,  for  whom  a  guardian 
has  been  appointed  in  this  state,  removes  to 
another  state,  and  a  guardian  of  the  minor  is 
thoe  appointed,  the  guardian  appointed  in 
thb  state  may  be  discharged  and  required  to 
account;  but  only  upon  application  made  by 
the  foreign  guardian  to  the  court  in  this  state 
which  appointed  the  first  guardian;  and  not 
then,  unless  that  court  is  satisfied  that  his  dis- 
charf^  would  be  to  the  interest  of  the  ward. 
§§  8248,  8249.*  The  necessary  consequence  is 
I98]thatthis  bill  *statesno  case  entitling  the 
plaintiff  Potter,  who  sues  only  as  a  guardian 
appointed  in  Kentucky,  to  any  form  of  relief. 

It  is  equally  clear  that  the  other  plaintiff, 
the  minors  mother,  suing  as  his  next  friend, 
cannot  maintain  this  biH    As  said  by  Lord 


Somers,  "An  infant  may  by  his  proehein  ami 
call  his  guardian  to  an  occount"  Falkland  v. 
Bertie,  2  Vem.  838,  842.  It  is  the  infant,  and 
not  the  next  friend,  who  is  the  real  and  proper 
party.  The  next  friend,  by  whom  the  suit  is 
brought  on  behalf  of  the  infant,  is  neither 
technically  nor  substantially  the  party,  but  re- 
sembles an  attornay,  or  a  guardian  ad  lUem, 
by  whom  a  suit  is  brought  or  defended  in  be< 
half  of  another.  The  suit  must  be  brought 'in 
the  name  of  the  infant,  and  not  in  that  of  the 
next  friend.  OrandaU  t.  8laid,  11  Met.  288; 
Guild  V.  Cfraneton,  8  Cush.  506. 

As  upon  this  record,  in  the  condition  in 
which  it  has  been  sent  up,  neither  of  the  plain- 
tiffs is  entitled  to  maintain  this  suit,  the  first 
question  certified  must  be  answered  in  the 
negative,  and  It  becomes  unnecessary  to  an- 
swer any  of  the  other  questions  certified. 
Ordered  oceordiTigly, 


JACOB  MICHELS,  Appt.. 

e. 

,  GEORGE  OLMSTEAD. 

(Bee  8.  a  Reporter's  ed.  106-80U 

Equitable  estoppel. 

In  a  suit  In  equity  for  an  Injunotion  ajralnst  the 
prosecution  of  a  suit  at  law  upon  a  oontraot  on 
equitable  irrounds,  the  defendant  in  the  equity 
suit  is  estopped  from  objeotinfir  that  the  evidence 
in  the  equity  suit  should  be  availed  of  In  defense 
in  the  suit  at  law,  where  such  evidence  had  been, 
on  liis  own  objection,  excluded  on  the  trial  of  the 
suit  at  law,  as  incompetent,  and  where  the  evl* 
denoe  was  such  as  is  admissible  in  equity  to  pre- 
vent a  fraud. 

[No.  100.1 
Argued  Deo.  4, 1894,    Decided  March  28, 1895, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri,  in  a  suit  in  equity  in  favor 

Nora.— ^t  to  estoppel  by  judgment,  see  note  to 
Aspden  v.  Nlzon,  11: 1060. 

As  to  estoppel  in  pais,  see  note  to  Stowe  v.  United 
States,  2S:  144. 

As  to  estoppel  by  reettal  in  deed,  or  wHl  or  other 
instrument,  see  note  to  Oarver  v.  Astor,  7:  761. 

As  to  etdoppel  by  reoitais  in  negotiable  bonds  or 
or  securities^  see  note  to  Mercer  Ck>unty  v.  Hackett, 
17:648. 

As  to  estoppel  as  to  contracts  limiting  the  time 
within  which  action  must  be  ttrought,  see  note  to 
Southern  Bxp.  Go.  v.  Caldwell,  22: 666. 

As  to  when  vendee  is  estopped  from  disputing  the 
title  of  his  vendor^  see  note  to  Watkins  v.  Holnum, 
10:  913, 


*8ea  8B48.  When  a  minor  for  whom  a  iniardian 
bts  been  appointed  in  this  state  shall  remove  to 
■Botber  state  or  territory,  and  a  fruardian  of  such 
lofiDt  shall  be  there  appointed,  tlie  jruardian  ap- 
poioted  in  tliis  state  may  be  discharged,  and  re- 
quired to  settle  his  account,  as  hereinafter  pro- 
vided. 

Sec  8t48.  Such  disoharfre  shall  not  be  made,  un- 
len  tbe  guardian  appointed  in  another  state  or 
territorr  shall  apply  to  the  probate  court  in  this 
^te  wbicb  made  the  former  appointment,  and 
lUe  therein  an  exemplification  of  tbe  record  of  tbe 
ocmrt  making  the  foreign  appointment,  containing 
tU  the  entries  and  proceedings  in  relation  to  his 

U7  U.  & 


appointment,  and  his  giving  of  bond,  with  a  copy 
tbereof  and  of  tbe  letters  of  guardianship,  all  au- 
thentics^ed  as  reouired  by  the  Act  of  Congress  in 
that  behalf:  and  before  such  application  snail  be 
heard,  or  any  action  taken  therein  bv  tbe  court,  at 
least  tbirty  days*  written  notice  shall  be  served  on 
the  guardian  appointed  in  this  state,  specitying 
the  object  of  the  application,  and  the  time  when 
the  same  will  be  heard:  Provided  further,  that 
the  court  may  in  any  case  deny  the  application, 
unless  satisfied  that  the  discharge  of  the  guardian 
appointed  in  this  state  would  be  to  the  interest  of 

the  ward. 

« 
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df  George  Olmstead,  plaintiff,  against  Jacob 
Michels,  dcfendaot.  Tor  an  injunction  against 
the  prosecution  of  an  action  at  law  bronglit  in 
the  same  court  by  Micbels  against  Olmstead, 
to  recover  damages  for  the' breach  of  a  con- 
Irnct  in  writing.     AJRrmed. 

See  same  case  below,  86  Fed.  R?p.  455. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  D.  Conely  for  appellant. 

Messrs.  John  L.  Peak,  R  E.  BaU,  B.  L. 
Teager  and  A.  B,  StrotJier  for  appellee. 

Mr.  JusUe$  C(r»y  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equity  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Missouri  by  Olmstead,  a  citizen  of 
Missouri,  against  Micbels,  a  citizen  of  Michi- 
gan, for  an  injunction  against  the  prosecution 
of  an  action  at  law  brought  in  the  same  court 
by  Micbels  against  Olmstead  to  recover  dam* 
ages  for  the  breach  of  a  contract  in  writing,  by 
which  Micbels  agreed  to  furnish,  and  to  put 
into  a  building  to  be  erected  by  Olmstead  at 
Kansas  City,  in  the  state  of  Missouri,  the 
machinery  necessary  for  manufacturing  corn 
into  a  syrup,  commonly  called  glucose,  by  the 
80  called  dry  process,  and  of  sufficient  capacity 
to  manufacture  2000  bushels  of  Indian  corn 
into  such  syrup  every  twenty-four  hours;  and 
Micbels  guaranteed  the  machinery  to  be  of 
that  capacity,  and  to  produce  a  yield  of  a  cer- 
tain amount  and  qualitv  of  syrup;  and  Olm- 
stead agreed  to  pay  Micbels  therefor  the  sum 
of  $81,160. 

The  bill,  among  other  things,  alleged  that, 
before  the  contract  was  sign^,  Olmstead  in- 
formed Michels  that  he  did  not  desire  to  en- 
gaee  in  the  business  of  manufacturing  syrup 
200]*individually,  but  only  as  a  member  of  a 
corporation  which  he  and  others  contemplated 
forming,  and  as  agent  for  whom  he  was  nego- 
tiating; and  Michels  promised  him  that,  if  he 
would  sign  the  contract,  he  would  permit  him 
to  see  the  operation  of  manufacturing  syrup 
from  com  by  the  dry  process  in  tlie  works  of 
Michels  at  Detroit  in  the  state  of  Michigan, 
and  then  return  and  report  to  his  associntes, 
and  if  he  should  be  satisfied  and  report  that 
the  process  was  in  successful  operation,  and 
•houid  accomplish  the  organization  of  the  cor- 
poration, the  terms  of  the  contract  mi^ht  be 
taken  as  the  basis  of  a  proposition  by  Michels; 
which  the  corporation  might  adopt,  but  that 
in  no  event  should  the  contract  bind  Olmstead 
individually. 

The  bill  further  alleged  that,  after  the  sign- 
ing of  the  contract,  the  plaintiff  and  his  asso- 
ciates discovered  that  the  pretended  dry  pro- 
cess was  worthless,  and  was  so  known  to  be  to 
all  persons  skilled  in  the  manufacture  of  syrup 
from  corn,  and  that  the  price  of  machinery 
mentioned  in  the  contract  was  extortionate 
and  excessive;  and  that  the  plaintiff  and  his 
associates  therefore  did  not  accept  Michels' 
proposition,  nor  orfi;anize  a  corporation;  and 
that  he  was  advised  that  his  defense  against 
the  enforcement  of  the  contract  could  not  be 
made  in  an  action  at  law,  and  he  could  only 
have  relief  in  a  court  of  equity. 

At  the  first  trial  of  the  action  at  law  brought 
by  Michels  against  Olmstead,  oral  evidence  of 
the  facts  alleged  in  the  bill,  as  above  stated, 
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was  offered  bv  Olmstead,  and  was  toboiitted 
to  the  Jury.  4  McCrary,  549.  The  Jury  failed 
to  agree,  and  (as  both  parties  admit)  apoo  a 
second  trial  of  that  action,  like  evidence  was 
offered  by  Olmstead,  and,  upon  the  objcctioa 
of  Michels.  was  excluded  by  the  courts  m  ia- 
competent  to  control  the  written  contract 

Olmstead  thereupon  brought  thia  suit  in 
equity,  which  was  heard  upon  pleadings  and 
proofs,  and  a  final  decree  entered  therein  for 
him.  86  Fed.  Rep.  455.  Michela  appealed 
to  this  court. 

Upon  the  evidence,  the  fact  that  the  writini: 
signed  by  the  parties,and  apparently  a  conir*ct 
between  them,  was  not  'intended  as  a  [201 
contract,  nor  understood  by  either  party  to  be 
binding  as  such,  is  so  condusivdy  eeublisbed, 
that  a  discussion  of  the  question  of  fact  cook) 
serve  no  useful  purpose. 

It  is  suggested,  in  the  brief  for  the  appel 
lant,  that  if  such  was  the  fact,  it  should  be  aei 
up  in  an  action  at  law,  and  be  tried  by  a  Jury. 
Dut  the  conclusive  answer  to  the  anggettioo 
is,  that  evidence  of  this  very  fact  was  offered 
in  the  action  at  law,  and  excluded,  upon  hb 
objection,  as  incompetent  in  that  action;  and 
that  he  is  thereby  estopped  now  to  assert  tliat 
it  could  or  should  be  availed  of  at  law.  PltZc- 
delphia,  W,  db  B.  R  Co.  v.  Btnoard,  54  U.  8.  IS 
How.  807  [14: 157];  Datfis  v.  WakAs,  aate,  57& 
If  the  evidence  was  inadmissible  at  law,  whkh 
he  is  estopped  to  deny,  it  was  certainlv  adnis^ 
sible  in  equity  to  prevent  the  accomplishoicBt 
of  what  any  court  of  chancery  must  oooiider 
and  treat  as  a  fraud.  Bumes  v.  Soott,  117  C 
S.  582,  588  [20:  991;  9931;  Burks  v.  DmImv. 
158  U.  8.  228  [88:  698];  Dam  T.  W^ktiss. 
al>ove  cited.    J/iseree  affirmed. 
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Bfmawl  of  eaus&-~juri$dictian  0/ dreitit  eswt 

L   Asuittoreoovortbeamountof  adebtdoefNa 
another  which  the  defendant  agreed  to  ptjto 

Note.— ^t  to  removal  of  ooiiMt,  untter  Ad  ^ 
18751  eltizttifhip.  see  note  to  Meyer  v.  Dek«ara  I. 
Oonstr.  Co.  25:  fiOa. 

As  to  removal  by  ons  of  two  or  mors  dtfemlt^fx 
separable  controversies^  see  note  to  SUmum  v.  Aodcr- 
son,  S9: 899. 

As  to  removal  of  causes  to  UnUsd  Stales  ermU  f*^ 
local  Tfrtjudice^  see  notes  to  Oalnea  v.  Fueotcs.  S: 
634.  and  Jefferson  v.  Driver,  29:  8B7. 

Astoremoval  of  causes  from  slots  toFtdiralemtfti 
where  United  States  ConstUutUm^  Aet  of  Om#^ 
or  treaty  comes  in  question^  see  note  to  Uttlt  Torfc 
Gold  Wash.  &  W.  Ca  v.  Keyea,  14: 656.         ^^ 

As  to  civU  rights:  remnval  of  souses:  istan  imttd^ 
see  note  to  avil  fUghts  Oaaea.  27:  OL 

As  to  removal  of  aetUms  againet.  o§kers:  Res.  9A 
I M5,  see  note  to  Davis  v.  South  Ckrolina^  K:  S74 
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tke  extent  of  a  oertaiii  fund  whiob  was  put  Into 
tti  hands  for  that  purpose.  Is  a  suJt  to  recover  the 
contents  of  a  ohof»e  in  action,  and  it  cannot  be 
broQirtat  by  the  asslflrnee  of  the  cause  of  action  in 
the  United  States  ofroult  court,  where  it  could 
not  bave  been  brougrht  in  such  court  by  the  as- 
sifnor  If  no  assiflrnment  had  been  made. 

1  Tbe  Jurisdiction  of  the  United  States  droult 
ooart  on  removal  of  an  action  to  that  court  from 
the  Mate  court  by  the  defendant,  under  section  2 
of  the  Act  of  March  8, 1887,  as  corrected  by  the 
Act  of  Auff.  18, 1887.  is  limited  to  such  a  suit  as 
ayirht  have  been  brought  in  such  circuit  court 
under  section  1  of  that  Act. 

L  The  United  States  circuit  court  has  no  jurisdic- 
tion of  a  suit  to  recover  $1731  damages,  that  sum 
being  under  the  Jurisdictional  amount. 

[No8.  880.  876.] 

BvhnitUd  FA.  4, 1S96.  Decided  March  18, 1895. 

AN  CERTIFICATE  from  tbe  United  States 
V/  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  certifying  certain  questions  as  to  tbe 
iurisdiction  or  the  circuit  court.,  in  an  action 
orougbt  by  Joseph  A.  Davidson,  plaintiff, 
against  the  Mexican  National  Railroad  Com- 
pany, defendant,  in  the  supreme  court  of  the 
state  of  New  York,  and  removed  into  the  said 
circuit  court.     Questions  answered  in  t/ie  nega- 


Statement  by  Mr.  Chief  Juitiee  Fuller: 

The  Mexican  National  Construction  Compa- 
nj.a  citizen  of  Colorado,  assijcrned  certain  causes 
202]of  action  against  the  Mexican  ^National 
Bailroad  Company,  also  a  citizen  of  Colorado, 
to  Davidson,  a  citizen  of  New  York,  Septem- 
ber 11.  1891,  and,  on  the  same  day,  Davidson 
began  his  action  of  attachment  in  the  supreme 
court  of  the  state  of  New  York,  against  the 
railroad  company,  which  in  due  season  re- 
moved the  cause  into  the  United  States  Circuit 
Coart  for  the  Eastern  District  of  New  York. 
Davidson,  the  plaintiff,  recovered  judgment 
for $151,832.41,  upon  atrial  before  the  court 
without  a  Jury.  From  this  judgment  the  rail- 
road company  sued  out  its  writ  of  error  to 
tbe  Circuit  Court  of  Appeals  of  the  United 
States  for  tbe  Second  Circuit,  and  Davidson 
tlsosued  out  a  writ  of  error  on  the  ground  that 
he  should  have  had  Judgment  for  a  larger 
amount. 

The  circuit  court  of  appeals  certified  to 
this  court  in  each  case  the  following  ques- 
tion«: 

''First.  Whether  or  not  the  United  States 
Circuit  Court  of  the  Eastern  District  of  New 
York  bad  jurisdiction  to  hear  and  determine 
the  first  cause  of  action. 

"Second.  Whether  or  not  the  United  States 
Circuit  Court  of  the  Eastern  District  of  New 
ToA  had  Jurisdiction  to  hear  And  determine 
the  second  cause  of  action." 

These  questions  were  preceded  by  a  state- 
ment of  facts  by  that  court  setting  forth, 
tmoDg  other  things,  that  plaintiff  sought  to 
recover  upon  two  causes  of  action: 

"Ist.  To  recover,  with  interest  from  the  15th 
of  October,  1S86,  the  amount  of  a  debt  owing 
the  construction  company  by  the  Mexican  Na- 
tional Railway  Company  on  15th  October, 
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1886,  which  the  defendant.  In  consideration  of 
the  transfer  to  it  of  certain  railroad  property, 
agreed  to  pay  with  other  debts  up  to  the  ex- 
tent of  a  certain  fund  which  was  put  into  its 
hands  and  which  was  sufficient  in  amount  for 
that  purpose.  The  other  debts  had  been  fully 
paid  before  suit  brought. 

"2d.  To  recover  $1781  damages  sustained 
by  the  construction  company  (being  its  pay- 
ment of  the  reasonable  fees  of  an  umpire  and 
stenographer)  through  the  breach  by  tbe  de- 
fendant of  an  agreement  between  it  and  the 
construction  company  to  adjust  by  arbitration 
the  controversy  over  the  claim  first  men- 
tioned." 

*And  that  among  the  assignments  of  [203 
error  duly  filed  in  that  court  by  the  Mexican 
National  iLlailroad Company  were  these:  '*That 
the  court  upon  the  trial  entertained  jurisdiction 
of  this  cause.  That  the  court  upon  the  trial 
entertained  jurisdiction  of  the  first  allej^ed 
cause  of  action  set  forth  in  the  complaint. 
That  the  court  upon  the  trial  entertained  ju* 
risdiction  of  the  second  alleged  cause  of  action 
set  forth  in  the  complaint."  But  that  the  rec- 
ord showed  that  no  question  as  to  the  jurisdic- 
tion of  the  circuit  court  was  raised  upon  the 
trial,  and  no  such  question  was  referred  to  in 
the  findings  or  opinion  of  the  circuit  court 

The  portions  of  sections  one  and  two  of  the 
Act  of  March  8,  1887,  as  corrected  by  the  Act 
of  August  18,  1888.  defining  the  jurisdiction 
of  district  and  circuit  courts  of  the  United 
States,  bearing  upon  the  questions  involved^ 
are  as  follows : 

"Sec.  1.  That  the  circuit  court  of  the  United 
States  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of 
all  suits  of  a  civil  nature,  at  common  law  or 
in  equity,  ...  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states, 
in  which  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  cosu,  the  sum  or  value 
aforesaid,  .  .  .  and  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against 
any  person  by  any  original  process  or  proceed- 
ing in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  but  where  the  Jurisdiction  is 
founded  only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit  shall  be 
brought  only  In  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant;  nor 
shall  any  circuit  or  district  court  have  cogniz- 
ance of  any  suit,  except  upon  foreign  bills  of 
exchange,  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in 
favor  of  an  assignee,  or  any  subsequent  holder 
if  such  instrument  be  payable  to  bearer  and  be 
not  made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  In  such  court  to 
recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made:  ... 

'  Sec.  2.  .  .  .  Any  other  suit  of  a  civil  na- 
tuie,  at  law*or  in  eouity,  of  which  the  [204 
circuit  courts  of  the  United  States  are  given  ju* 
risdiction  by  the  preceding  section,  and  which 
are  now  pending,  or  which  may  hereafter  be 
brought,  m  any  state  court,  may  be  removed 
into  the  circuit  court  of  the  United  States  for 
the  proper  district  by  the  defendant  or  defend- 
anta  therein*  being  non-retidenta  of  that  state 
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SorBBMB  COUBT  OF  THB  UmITED  STATBiL 


Ooc  Tbbm, 


Mr,  Treadwell  Cleveland  for  the  Mexi- 
can National  Railroad  Company. 
Mr.  Edward  M.  Shepardand  F,  B.  Me- 

Kenney  for  Davidson. 

Mr,    (Met  Jtutiee   Fuller  delfyered  the 
opinion  of  the  court : 

This  action  was  based  as  to  Its  first  cause 
upon  an  alleged  indebtedness  of  $104,244.10 
existing  October  1,  1886,  in  favor  of  the  con- 
atruction  company  and  against  the  railway 
company,  with  interest.  The  obligation  to 
pay  the  indebtedness  devolved  upon  the  rail- 
roBkd  company  by  reason  of  an  agreement,  an- 
nexed to  the  complaint,  to  whom  the  persons 
to  whom  the  construction  company  had  dis- 
posed of  the  first  mortgage  bonds  of  the  rail- 
road company  and  the  construction  company. 
This  agreement  provided  for  the  foreclosure  of 
the  mortgage  upon  the  property  of  the  rail- 
way company  and  the  formation  of  a  new  rail- 
road company  under  the  laws  of  Colorado; 
the  conveyance  of  the  property  bid  in  nt  the 
foreclosure  sale  to  the  new  company;  the  issue 
of  new  first  mortgage  bonds  by  the  latter  com- 
pany; the  sale  of  these  to  a  certain  amount  and 
from  the  proceeds  of  such  sale  the  deposit 
with  the  new  railroad  company  of  a  sum  not 
exceeding  $217,000  to  be  applied  to  liquidate 
the  indebtedness  of  the  railway  company. 
The  complaint  set  forth  the  agreement  and 
the  proceedings  thereunder  resulting  in  the  de- 
posit of  the  sum  of  $217,000,  and  alleged  that 
of  that  sum  "there  remains  to  liquidate  the 
indebtedness  of  the  railway  company"  a  sum 
exceeding  that  for  which  the  complaint  de- 
manded judgment  The  issue  on  the  merits 
was  therefore  whether  the  construction  com- 
205]  pany  was  entitled  to  recover  this  *claim 
against  the  railroad  company  out  of  the  fund 
of  $217,000. 

Was  the  action  brought,  as  to  its  first  cause. 
**  to  recover  the  contents  of  a  chose  in  action," 
and  could  it  have  been  originally  brought  in 
the  circuit  court  of  Uie  United  States?  If  not. 
could  the  jurisdiction  be  sustained  on  removal! 

The  language  of  section  11  of  the  Judiciary 
Act  of  1789  was  as  follows :  "  Nor  shall  any 
district  or  circuit  court  have  cognizance  of  any 
Suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  con- 
tents if  no  assignment  had  been  made."  1 
Slat,  at  L.  78,  chap.  90. 

In  Sere  v.  Pitot,  10  U.  8.  6  Crancb,  882, 
835  [8:  240,  241],  an  action  was  commenced  in 
the  district  couit  tor  the  district  of  New  Or- 
leans to  foreclose  a  mortgage  given  by  a  ciU- 
sen  of  Louisana  to  another  citizen  of  the  same 
state.  The  plaintiff  was  the  general  assignee 
in  insolvency  of  the  mortgagor  and  was  an 
alien,  and  Chirf  JuiHee  Marshall  delivering 
the  opinion  of  the  court  said :  *'  Without 
doubt,  assignable  paper,  being  the  chose  in 
action  most  usually  transferr^,  was  in  the 
mind  of  the  legislature  when  the  law  was 
framed;  and  the  words  Of  the  provision  are 
therefore  best  adapted  to  that  class  of  assign- 
ments. But  there  is  no  reason  to  believe  that 
the  legislature  were  not  equally  disposed  to 
except  from  the  Jurisdiction  of  the  Federal 
courts  those  who  could  sue  in  virtue  of  equit- 
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able  assignments,  and  thoae  who  could  toe  fa 
virtue  of  legal  assignments.  The  aasicnee  of  aH 
the  open  accounts  of  a  merchant  might  ondiT 
certain  circumstances,  be  permitted  to  sue  la 
equity,  in  his  own  name,  and  there  would  be 
as  much  reason  to  exclude  him  from  the 
Federal  courts,  as  to  exclude  the  same  perwia, 
when  the  assignee  of  a  particular  note.  The 
term  *  other  choses  in  action '  is  broad  enough 
to  comprehend  either  case;  and  the  word  *  coo- 
tents,'  is  too  ambiguous  in  its  import,  to  r^ 
strain  that  general  tenn.  The  contents  of  a 
note  are  the  sum  it  shows  to  be  due;  and  the 
same  may,  without  much  violence  to  language, 
be  said  of  an  account." 

In  SJieldan  v.  801,  49  U.  8.  8  How.  441,  449 
.12: 1147,  1151],  a  bill  in  eouity  had  been  filed 
n  the  circuit  court  of  the  United  States  bv  f  be 
'assignee  of  a  bond  and  mortgage  for  a  [200 
.decree  of  sale  of  the  mortgaged  premises.  The 
mortgagor  and  mortgagee  were  both  dtizeasof 
Michigan  and  the  assignee  was  a  dtfxen  of 
New  York.  It  was  held  that  the  court  had 
no  jurisdiction,  Mr,  Jtatiee  Orier  saying: 
"  The  term  '  chose  in  action '  is  one  of  coai- 
prehensive  import.  It  includes  the  iafloits 
variety  of  contracts,  covenants,  and  ptomisei, 
which  confer  on  one  party  a  right  to  reooTsr 
a  personal  chattel  or  a  sum  of  money  from  an- 
other, by  action." 

In  Corinn  v.  Black  Hawk  Oouniy,  105  U.  8. 659 
[26:  11861.  ^t  was  decided  that  a  suit  U>  oooi- 
pel  the  specific  performance  of  a  contract  or 
to  enforce  its  other  stipulations  was  a  suit  to 
recover  the  contents  of  a  chose  in  action,  aad 
not  maintainable  under  section  11  of  the  Act 
of  1789,  as  re-enacted  in  section  <I29  of  the 
Revised  Statutes,  in  the  circuit  court  hy  an 
assignee  if  it  could  not  have  been  prosecuted 
by  uie  assignor  had  no  assignment  been  msda 
ijid  this  was  reaffirmed  in  Skaeerqft  v.  Bbo> 
ham,  124  U.  8.  780  [81:  574].  But  while  the 
exception  extended  to  all  actions  ex  eonir^etm^ 
it  has  been  held  not  applicable  to  a  tortloos 
taking  or  wrongful  detention  of  a  diose  lo  ac- 
tion against  the  right  or  title  of  the  asslgses 
where  the  injurv  is  one  to  the  right  of  nropertj 
in  the  thing  and  the  derivation  of  title  ubIa- 
portant.  Beshler  v.  Bodge,  57  U.  &  16  How. 
622,  681  [14:  1084, 1088];  AmUer  t.  S^pp^, 
187  U.  S.  480  [84:  765]. 

In  the  acto  of  March  8, 1887,  and  Angoitlt* 
1888.  (24  Stat  at  L.  552,  chap.  878;  258tst.  st 
L.  488,  chap.  866)  the  provision  is  couched  is 
these  words:  "Nor  shall  any  drcnit  or  dis- 
trict court  have  cognizance  of  any  suit,  ei* 
cept  upon  foreign  bills  of  exchange,  toreoovff 
the  contents  of  any  promissory  note  or  ocbtf 
chose  in  action  in  favor  of  anv  assignee,  or  of 
any  subsequent  holder  if  such  instrumeat  bs 
payable  to  bearer  and  be  not  made  by  ssj 
corporation,  unless  such  suit  might  hsfs 
been  prosecuted  is  such  court  to  leoonr 
the  said  contents  If  no  assignment  or  trast* 
fer  had  been  made."  The  Act  of  1876  it> 
f erred  to  suits  "founded  on  contract,"  bit 
the  Act  of  1887  restored  the  words  of  thi 
Act  of  1789,  "to  recover  the  oooteoU  of 
any  promissory  note  or  other  chose  In  actioa.* 
and  we  do  not  think  that  the  words  *if  sock  is- 
strument  be  payable  to  bearer  and  be  not  m^M 
*by  any  corporation,"  limit  the  com- [207 
prehensiveness  of  "chose  In  action,**  as  ooa> 
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Uroed  under  the  Act  of  1789;  and  as  this  cause 
of  action  Is  based  on  contract  we  are  of  opio- 
ion  that  it  is  within  the  definition  heretofore 
ascribed  to  the  words  "to  recover  the  contents 
ofachoee  in  action."  This  being  so,  it  follows 
that  the  action  could  not  have  originally  been 
brought  in  the  circuit  court  of  the  United 
States  by  Davidson,  the  assignee  of  a  Colorado 
corporation,  against  a  Colorado  corporation. 

We  inquire  then  whether  the  first  cause  of 
action  was  one  of  which  a  circuit  court  of  the 
United  States  could  take  cognizance  through 
Kmoval  from  a  state  court. 

Bj  the  12th  section  of  the  Judiciary  Act  of 
1789  it  was  provided:  *'That  if  a  suit  be 
commenced  in  any  state  court  aeainst  an  alien, 
or  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state  .  .  • 
and  me  defendant  shall,  at  the  time  of  enter- 
bg  his  appearance  in  such  state  court,  file  a 
petition  for  the  removal  of  the  cause  for  trial 
into  the  next  circuit  court,  ...  it  shall  then 
be  the  duty  of  the  state  court  to  accept  the 
iorety,  and  proceed  no  further  in  the  cause, 
.  .  .  and  the  cause  shall  there  proceed  in  the 
lame  manner  as  if  it  bad  been  brought  there 
bj  original  process."  And  it  was  held  in 
Green  v.  Cu$tard,  64  U.  8.  23  How.  484ri6: 
471]:  and  BushneU  v.  Kennedy,  76  U.  8. 9  Wall. 
887  [19:  7361,  that  the  restriction  of  the  origi- 
nal jurisdiction  of  the  circuit  court  in  respect 
to  suits  by  an  assignee,  whose  assignor  could 
not  be  sued  in  that  court,  did  not  apply  to  a 
auit  removed  from  a  state  court  under  the  12th 
section. 

Bt  the  second  section  of  the  Act  of  March 
S,  1875  (18  8tat.  at  L.  470)  the  exception  out 
oif  the  original  jurisdiction  as  to  assignees  of 
dioses  in  action  occupied  the  same  relative  po- 
dtioQ  as  in  the  Act  of  1789,  and  the  same  con- 
ehuioo  was  reached  in  regard  to  it,  namely,  that 
the  restriction  upon  thecommencemantof  suits 
contained  in  section  one  did  not  apply  to  the  re- 
moval of  suits  under  section  two.  Claflin  v. 
Qmm&nweaith  Ins.  Co.  110  U.  8.  81  [28:  76]; 
LdniMTe  County  Camrs.  v.  DiebM  Safe  db  Lock 
Co.  183  U.  8.  478  [33:  674J:  and  see  Qoldey  v. 
208]  ^Morning  Neui$,  ante,  517. 

But  the  second  section  of  the  Act  of  1887 
(as  corrected  in  1888)  contained  a  radical  differ- 
oice  from  section  twelve  of  the  Act  of  1789 
and  section  two  of  the  Act  of  1875  in  confining 
the  suits  which  might  be  removed  to  those 
"of  which  the  circuit  courts  of  the  United 
States  are  given  original  jurisdiction  by  the 
preceding  section."  As  already  stated,  the 
last  part  of  the  preceding  section  provides  that 
DO  circuit  or  district  court  shall  have  cogni- 
nnce  to  recover  the  contents  of  a  diose  in  ac- 
tion in  favor  of  an  assignee,  unless  such  suit 
niight  have  been  prosecuted  therein  to  recover 
such  contents  if  no  assignment  had  been  made, 
while  the  second  section  provides  for  the  re- 
moval of  suits  now  pending,  or  which  may  be 
hereafter  brought  in  any  state  court;  of  which 
the  circuit  courts  of  ti^e  United  States  wen 
given  jurisdiction  1^  the  first  section.  This 
change  was  made  in  accordance  with  that  in- 
tention to  restrict  the  Jurisdiction  of  the  circuit 
courts,  which  has  been  so  often  recognized  by 
this  court  Smith  v.  Lyon,  138  U.  8.  815,  319 
'83:  635.  636];  Ex  parte  F$nneylf>ania  Go.  187 
^  8.  451,  454  [84:  788, 740];  FM.  v.  Henarie, 
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142  U.  8.  459,  467  [85:  1080,  10821;  ExparU 
Shaw,  145  U.  8.  444  [86:  7681;  Hanriek  T. 
Hanriek,  158  U.  8.  192  [38:  685]. 

We  must  hold,  therefore,  as  has  indeed 
already  been  ruled,  Tenneesee  v.  Union  db 
Banters  Bank,  152  U.  8.  454,  461  [88:  511, 
514],  that  the  jurisdiction  of  the  circuit  courts 
on  removal  by  the  defendant,  under  this  sec- 
tion, is  limited  to  such  suits  as  might  have 
been  brought  in  that  court  by  the  plaintiff 
under  the  first  section.  The  question  is  a 
question  of  jurisdiction  as  such  and  cannot 
be  waived.  Capron  v.  Van  Noorden,  6  U.  8. 
2  Cranch,  126  [2:  2291;  Mansfield,  0.  dk  L.  M. 
B.  Co.  V.  Swan,  111  U.  8.  879  [28:  462];  Mei- 
ealfY.  Watertofen,  128  U.  8.  586  [32:  543].  It 
is  true  that  bv  the  first  section,  where  the  Ju- 
risdiction is  founded  on  diversity  of  citizen- 
ship, suit  is  to  be  brought  '*only  in  the  district  of 
the  residence  of  the  plaintiff  or  the  defendant," 
and  this  restriction  is  a  personal  privilege  of 
the  defendant,  and  may  be  waived  by  him. 
St,  Louis  d  S.  F.  B.  Co.  t.  McBride,  141  U.  8. 
127  [35:  659].  8ection  two,  however,  refers 
to  the  first  part  of  section  one  by  which  Juris- 
diction is  conferred,  and  not  to  the  clause 
relating  to  the  district  in  which  suit  may  be 
brought.  MeCormiek  Harvesting  Mach.  6o.  v. 
Walthers,  134  U.  8.  41  [33:  833]. 

*As  to  the  second  cause  of  action,  the  [209 
sum  sued  for  was  under  the  jurisdictional 
amount. 

The  result  is  that,  in  each  ease,  both  questions 
certified  must  be  answered  in  the  negative. 


THE  CHICAGO,  KANSAS  &  WESTERN 
RAILROAD  COMPANY,  Plff.  in  Err., 

CLIFFORD  R.  PONTIUS. 

(See8.aBeporter*sed.  200-SUD 

Kansas  law  as  to  ntHroads, 

1.  The  statute  of  Kansas  making  every  railroad 
company  in  the  state  liable  for  damages  to  its  em- 
ployes from  the  negligence  of  its  agents  or  of 
co-employes,  does  not  discriminate  against  a 
railroad  corporation  Irrespeotive  of  the  cbarao- 
ter  ol  the  employment.  In  contravention  of  the 
14tta  Amendment,  when  applied  to  a  person  m- 
Jured  while  he  was  engaged  in  loading  timl)ers 
on  a  car  for  transportation  over  sucti  railroad, 
although  his  general  employment  on  the  road 
was  that  of  a  bridge  carpenter. 

Z,  A  carpenter,  employed  by  a  railroad  company, 
engaged  at  the  time  of  the  accident  causing  the 
injury  to  him,  in  loading  timbers  on  a  car  for 
transportation  on  the  railroad,  is  an  employe, 
within  the  Kansas  statute  making  railroads  liable 
for  damages  done  to  employes  in  consequence  of 
the  negligence  of  its  other  employes. 

[No.  716.] 

Submitted  March  4,  1895.    Decided  March  18, 

1895. 

Hfcfim.— Am  to  Uabatty  cfraHroad  companies  to 
switchmen  or  hrakemen  for  injuries  whUe  eoupUng 
ears:  violation  of  rules,  see  note  to  Kohn  v.  MoNulta, 
87:150. 

As  to  damages  for  personal  injury  from  negligence^ 
see  note  to  Pennsylvania  Go.  v.  Roy,  26: 14L 

As  to  master^s  duly  to  furnish  suitOhleand  safe 
macMnery  and  appliances,*  and  HuMlilv  to  servant 
for  their  being  inmifflcienl  or  out  of  repair^  see  note 
to  Biohmond  ft  D.  B.  Oo.  V.  Blliott.  87:  T8B. 
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IN  ERROH  to  the  Sapreme  Court  of  the 
State  of  Kansas,  to  review  a  judgment  of 
that  court,  affirming  the  judgment  of  the  DU- 
trict  Court  of  Dickinson  County,  Kansas,  in 
favor  of  Clifford  R.  PontiuR.  plaintiff,  against 
The  Cbicaeo.  Kansas  <&  Western  Railroad 
Company,  defendant,  for  damages  for  injuries 
sustained  by  him  while  in  the  employment  of 
the  company.  Affirmed, 
See  same  case  below,  52  Kan.  264. 

Statement  by  Mr,  CJiief  Justice  Fuller  t 
Pontius  brought  an  action  against  the  rail- 
road company  in  the  district  court  of  Dickin- 
son county,  Kansas,  to  recover  for  injuries 
sustained  oy  him  while  in  the  employment  of 
the  company,  and  obtained  judgment  for 
$2000.  The  case  was  taken  on  error  to  the 
supreme  court  of  the  state  and  the  judgment 
affirmed,  whereupon  a  writ  of  error  was 
allowed  from  this  court,  and,  the  cause  hav- 
ing been  docketed,  a  motion  to  dismiss  the 
writ  or  affirm  the  judgment  was  submitted. 

In  the  opinion  of  the  supreme  court  of  Kan- 
sas, reported  52  Kan.  264,  the  case  is  stated 
thus:  "  Clifford  R.  Pontius  was  employed  by 
the  defendant  company  as  a  bridge  carpenter 
and  worked  in  that  capacity  at  various  points 
on  the  line  of  defendant's  road.  A  bridge 
was  constructed  across  the  Verdigris  river,  in 
Greenwood  county.  The  false  work  used  for 
support  in  its  construction  was  taken  down, 
and  the  timbers  of  which  it  was  composed 
were  hoisted  and  loaded  into  cars  on  the  bridge 
to  be  transported  to  some  other  point  on  de- 
210]fendant's  *road.  The  timl)crs  were  mud- 
dy and  slippery.  The  mode  of  hoisting  them 
was  to  attach  a  rope  or  chain*  to  the  timbers, 
and  to  raise  them  by  means  of  a  pile  driver. 
When  a  stick  was  raised  to  a  sufficient  heigtit, 
a  rope  was  thrown  around  the  lower  end  of  it, 
and  a  number  of  men,  of  whom  plaintiff  was 
one,  would  pull  it  out  on  the  car.  A  chain 
had  l)een  used  on  the  end  of  the  rope  to  hold 
timt>er8  which  were  being  hoisted,  and  several 
pieces  had  been  raised  in  that  way.  The 
chain,  however,  was  thrown  aside,  and  one 
piece  was  raised  with  the  rope.  When  the 
men  undertook  to  pull  it  Imck  on  the  car.  the 
rope  slipped  off,  the  timber  fell  and  caused  the 
injury,  for  which  the  plaintiff  sues." 

Mr.  John  H*  Mahan  for  defendant  in 
error,  for  motions  to  dismiss  or  affirm. 

Messrs.  €keo.  R.  Peek,  A.  T.  Britten 
and  A.  B,  Browne  for  plaintiff  in  error,  in 
opposition. 

Mr.  OTvkfJuitke  Fuller  delivered  the  opin- 
ion of  the  court: 

Section  08,  chapter  28,  of  the  General  Sut- 
utes  of  Kansas  (Gen.  Stat.  Kan.  1889,  vol.  1, 
p.  411!^  provides:  *'  Every  railroad  companv 
organized  or  doing  business  in  this  state  shall 
be  liable  for  all  damages  done  to  any  employe 
of  such  company  in  consequence  of  any  neg- 
ligence of  its  agents,  or  l^  any  mismanage- 
ment of  its  engineers  or  other  employes  to 
Any  person  sustaining  such  damage." 

In  Missouri  Pac.  R.  Oa,Y.Mackey,  88  Kan.  298, 
the  validity  of  this  law  was  drawn  in  question 
on  the  ground  of  repugnancy  to  the  Constitu- 
tion of  the  United  States  and  its  Talidity  sus- 
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taioed.  The  case  was  brought  here  on  error 
and  the  judgment  of  the  state  court  afflrmed. 
Missouri  Pae.  R  Co,  ▼.  Maekey.  127  U.  & 
205  [82: 1071.  As  to  the  objection  that  the 
law  aeprived  railroad  companies  of  the  equal 
protection  of  the  laws,  and  so  infringed  the 
14th  Amendment,  this  court  held  that  legida- 
tion  which  was  special  in  its  character  waa 
not  necessarily  within  the  constitutional  in- 
hibitien,  if  the  same  rule  was  applied  under  the 
same  circumstances  and  conditions  ;*tbat  [2 1 1 
the  hazardous  character  of  the  buaiDees  of 
operating  a  railroad  seemed  to  call  for  apedal 
legislation  with  respect  to  railroad  corpora- 
tions, having  for  its  object  the  protection  ef 
their  employes  as  well  as  the  safety  of  the 
public;  that  the  business  of  other  corporatlooa 
waa  not  subject  to  similar  danfl:ers  to  their 
employes,  and  that  such  lei^islation  could  not 
be  objected  to  on  the  ground  of  making  aa 
unjust  discrimination  since  it  met  a  particular 
necessity  and  all  railroad  corporations  were, 
without  distinction,  made  subject  to  the  same 
liabilities. 

It  is  now  contended  that  the  plaintiff  wss  a 
bridge  builder;  that  the  legislation  only  ap- 
plied to  employes  exposed  to  the  peculiar 
hazards  incident  to  the  use  and  operation  of 
railroads;  that  the  railroad  company  coold 
not  be  subjected  to  any  greater  liability  to  its 
employes  who  were  engaged  in  buildiog  lis 
bridges  than  any  other  private  individual  or 
corporation  engaged  in  the  same  businesi; 
and  that  the  statute  had  been  so  construed  la 
Uiis  case  as  to  make  the  company  liable  to  its 
employes  when  engaged  in  building  its 
bridges,  notwithstanding  bridge  building  wsi 
not  accompanied,  and  had  not  been  treated  bj 
legislation  as  accompanied,  by  peculiar  periK 
thus  discriminating  against  the  particular  cor- 
poration irrespective  of  the  character  of  tlM 
employment,  in  contravention  of  the  14tk 
Ameudment. 

But  the  difficulty  with  this  argument  is  thst 
the  state  supreme  court  found  upon  tlie  facCi 
that,  although  the  plaintiff's  genera]  employ- 
ment was  that  of  a  bridge  carpenter,  he  was 
engaged  at  the  time  the  accident  occuned.  boc 
in  building  a  bridge  but  in  loading  timbenoa 
a  car  for  transportation  over  the  line  of  de- 
fendant's road;  and  Missouri  Pae.  R,  Co.  ▼. 
Haley,  25  Ksn.  85;  Union  Pne,  R.  Os.  ▼. 
Harris,  88  Kan.  416;  and  Atehiwn,  T,  4  8. 
F.  R.  Co.  V.  KoeJUer,  37  Kan.  4G8.  were  cited, 
in  which  cases  it  was  held  that  a  person  en 
ployed  upon  a  const  ruction  train  to  carry  wttff 
for  the  men  working  with  the  train,  and  to 
gather  up  tools  and  put  them  in  the  caboose  or 
tool  car;  a  section  man  emploved  by  a  railroad 
company  to  repair  its  roadbed  and  to  take  sp 
old  rails  out  of  its  track  and  put  in  new  aim*: 
*aml  a  person  injured  while  loading  raili[S  IS 
on  a  car  to  be  taken  to  other  portions  of  the 
company *s  road,  were  all  within  the  provisioM 
of  the  act  in  question ;  and  the  court  said:  **Ib 
this  case  the  plaintiff  was  injured  while  oa  s 
car  assisting  in  loading  timbers  to  be  nasi- 
ported  over  the  defendant's  road  tosooMotber 
point.  The  mere  fact  that  the  plaintiffl 
regular  employment  was  as  a  bridge  cartMS- 
ter  does  not  affect  the  case,  nor  doea  it  natur 
that  the  road  was  newly  constroded.  or 
whether  it  was  in  regular  operation  or  aot 
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Tbe  iojary  happened  to  the  plaintifl  while  he 
was  engi^fed  in  labor  directly  connected  with 
tbe  operation  of  the  road,  and  the  statute 
•pplkt  cTen  though  it  should  be  given  the 
eoiMtniction  counsel  places  on  it."  And  see 
Okkago,  B,  L  db  P.  B.  Co.  v.  Stahlejf,  62 
Fed.  Rep.  868. 

We  concur  in  tM$  view,  and  tk$  Judgment 
it  oMordingly  <nfflrmed. 


LUCIEN  BAKER.  AppL^ 

V, 

SAXUEL  N.  WOOD.  George  Taylor,  admhi- 
istrator  of  N.  P.  Seeley,  deceased,  bt  al. 

(See  &  a  Beporterli  ed.  2t2-219L) 

L  Where  plaintifl  In  a  Judgment  assfffned  it  to  his 
Bttomer.  for  collection,  and  the  attorney  as- 
riirned  It  to  a  purchaser  for  a  small  considera- 
tion, and  the  purchaser  collected  it.  he  must 
account  to  the  plaintiff  for  the  amount  col- 
lected, less  the  amount  paid  by  him  for  the 
Judgment,  where  he  had  notice  that  the  attor- 
ney only  held  the  Judgment  as  security  for  that 
amount  for  payment  of  bis  fees. 

i  The  amount  o^coosideration  paid  by  the  pur- 
duMer  of  a  uon-negotiable  chose  in  action  is  Im* 
portaot  in  determining  whether  he  paid  value, 
and  upon  tbe.  question  of  notice  and  good  faith. 

[No.  162J 

Afffued  Jan,  MI,   1895.    Decided  March  18, 

1895. 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Colorado,  dismissing  a  suit  in  equity 
brought  by  Lucien  Baier,  complainant, 
against  Samuel  N.  Wood  et  al. ,  defendants,  to 
set  aside  assignments  of  a  Judgment  and  for 
other  relief.  Reversed,  and  cause  remanded 
tBtih  direction  to  enter  a  decree  for  com- 
plainant. 

Statement  by  Mr.  Chief  Juitice  Fuller : 
This  was  a  bill  filed  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colorado 
on  October  28,  1886,  by  Lucien  Baker  against 
B.  M.  Hulburd.  Daniel  E.  Parks.  N.  P.  See- 
ley, and  Samuel  N.  Wood,  prayine  that  de- 
213]  fendants  Seeley,  *Wood,  and  Parks  be 
restrained  from  in  any  manner  selling,  trans- 
ferring, or  disposing  of  a  certain  Judgment  re- 
ooyered  by  Baker  against  the  board  of  county 
comminioners  of  Lake  countv,  Colorado,  and 
from  demanding  payment  of  the  same  from 
the  board  until  the  final  hearing  of  the  cause; 
and  that,  upon  final  hearing,  an  assignment  of 
the  judgment  by  Hulburd  to  Wood,  and  also 
an  assignment  by  Baker  to  Hulburd,  be  can- 
celed; and  for  general  relief.  It  appeared 
that  on  November  12, 1888,  Baker  recovered 
a  judgment  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  against  the 
county  of  Lake  for  the  sum  of  |16,054.27.  In 
this  suit  Hulburd  was  attorney  for  plaintiff 
snd  Parka  attorney  for  the  county  of  Lake. 
Some  time  thereafter  Baker  instituted  proceed- 
ings in  the  circuit  court  to  compel  payment  of 
tbe  Judgment,  but  on  account  of  the  amount 
of  taxes  that  had  already  been  levied  in  that 
county,  the  court  refused  to  order  the  county 
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to  levy  a  tax,  and  the  Judgment  stood  unsa^ 
isfied  and  in  full  force  and  effect  against  the 
county  of  Lake  until  about  Mav  20, 1886.  It 
Is  charged  in  the  bill  that  defendants  Parks 
and  Hulburd,  about  this  time,  combined  to 
procure  the  assignment  of  the  Judgment  to 
some  other  person  who,  it  was  contended  by 
them,  could  effect  a  settlement  and  collectioa 
thereof.  Hulburd  thereupon  applied  to  one 
Higginbotham,  residing  in  Colorado, who  was 
then,  and  at  all  times  had  been,  the  agent  of 
Baker  in  the  prosecution  of  the  suit,  to  obtain 
an  assignment  by  Baker  to  Hulburd,  on  the 
theory  that  Hulburd  with  the  aid  of  Parks 
could  procure  the  levy  of  a  tax  to  pay  tha 
Judgment.  And  Baker,  on  the  recommenda- 
tion of  Higginbotham,  executed  an  assign- 
ment of  the  Judgment  to  Hulburd,  couched  ia 
the  following  terms: 

"  Leavenworth,  Kansas,  May  26th,  1886i 

**  For  value  received  I  hereby  sell,  assign, 
transfer,  and  set  over  to  E.  M.  Hulburd  all  my 
right,  title,  interest,  claim,  and  demand  of,  in, 
and  to  the  within  described  Judgment  and  the 
money  due  and  to  become  due  thereon,  and 
authorize  him  to  sue  for  and  collect  the  same 
at  his  own  proper  cost  and  expense. 

"Lucien  Baker." 

*ThiB  Baker  forwarded  to  Higgin-  [214 
botham,  with  a  declaration  of  trust  to  be  exe* 
cuted  and  delivered  by  Hulburd  to  Higgin- 
botham for  Baker  on  the  delivery  to  him  of 
the  assignment,  which  declaration  was  in  the 
words  and  figures  following: 

"  Whereas  Lucien  Baker  has  this  25th  day 
of  May,  1886,  executed  and  acknowledged 
and  delivered  to  me  an  assignment  of  his 
judgment  against  Lake,  county  board  of 
county  commissioners,  Colorado,  Gen.  No. 
1270,  which  said  judgment  was  rendered  and 
recovered  against  the  said  board  of  county 
commissioners  of  county  of  Lake  in  the  state 
of  Colorado,  In  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado,  on 
the  12th  day  of  November,  1888,  for  |16,. 
054.00;  and  whereas  such  assignment  is  so 
made  to  me  for  convenience  in  me  collection 
of  the  same;  and  whereas  said  Lucien  Baker 
still  retains  as  heretofore  the  ownership  and 
control  of  said  Judgment: •Now,  therefore  in 
consideration  of  the  premises,  I  do  hereby 
acknowledge  the  receipt  of  such  Judgment  as 
aforesaid  this  28th  day  of  May,  1886." 

Hulburd  executed  and  delivered  this  instru- 
ment, and  Higginbotham  delivered  Baker's 
assignment  to  Hulburd.  Thereupon  Hulburd 
ddivered  the  assignment  to  Parks,  who  pro- 
cured the  same  to  be  filed  with  the  papers  in 
Baker's  suit  in  the  circuit  court,  on  June  11, 
1886,  and  the  assignment  was  noted  upon  the 
Judgment  docket  of  the  court  About  June 
19,  defendant  Seeley  acting  for  himself  and 
defendant  Wood,  obtained  from  Hulburd  an 
assignment  of  the  Judgment  from  Hulburd  to 
Wood  for  the  sum  of  $2500  then  paid  there- 
for. Hulburd  took  tbe  money  and  within  a 
few  days  disappeared  from  the  state.  The  as- 
signment was  as  follows: 

"For  value  received  I  do  hereby  sell,  at- 
slffu,  transfer,  and  set  over  unto  S.  N.Wood, 
of  Denver,  Colorado,  all  of  the  right,  title,  in- 
terest, claim,  and  demand  which  the  plaintiff. 
Lucien  Baker,  or  I  have  of,  in,  and  to  the  said 
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Judgment  above  described,  a  transcript  of 
which  is  bertfto  annexed,  and  authorize  and 
empower  him,  the  said  assignee,  to  collect  the 
same  at  his  own  proper  cost  and  expense. 

'*E.  M.  Hulburd." 
215]    *At  the  same  time  Hulburd  executed 
and  deliyered   to  Seeley  a  receipt  in  these 
words! 

"  Leadville,  Colo..  June  19th.  1«86. 

•'  Received  of  N.  P.  Seeley,  for  8.  N.Wood, 
twenty-five  hundred  dollars  in  full  payment 
of  sum  paid  for  judgment  of  Lucien  Baker 
against  county  of  "Lake,  which  Judgment  I 
hold  and  own  under  an  assignment  from  said 
Baker  to  me.  E.  M.  Hulburd." 

It  was  conceded  that  the  sale  of  the  Judg* 
ment  by  Hulburd  to  Seeley  and  Wood  was  a 
fraud  upon  Baker,  and  Baker  contended  that 
Wood  and  Seeley  had  notice  of  the  fraud  and 
were,  in  fact,  parties  to  the  transaction. 

When  Baker  was  informed  of  the  aliased 
sale  of  the  judgment,  and  about  August  5th, 
he  called  upon  Wood  and  told  him  that  Hul- 
burd had  no  right  to  sell  the  judgment;  that 
it  was  not  his,  and  was  only  in  his  hands  for 
collection.  Wood  refused  to  talk  with  him 
about  it.  saying  that  he  had  bought  the  judg- 
ment after  ha?ing  taken  legal  aBvioe;  that  it 
was  his;  that  plaintiff  could  not  get  it  without 
a  law  suit,  and  that  if  he  wanted  a  law  suit  to 
pitch  in.  On  October  22,  1886,  the  board  of 
county  commissioners  passed  an  order  accept- 
ing the  offer  of  Wood,  assignee  of  the  juag- 
ment,  to  discount  from  the  face  of  the  same 
twenty-five  per  cent,  in  consideration  that  the 
countj  should  levy  an  annual  tax  of  two 
mills  on  the  dollar  to  apply  on  account  until 
the  judgment  was  paid;  and  directing  the 
levy  and  collection'  of  such  tax  and  the  pay- 
ment of  the  Judgment  to  the  extent  of 
seventy  five  per  cent  thereof.  Before  this  date 
the  board  had  been  notified  by  Baker  that  the 
Judgment  still  belonged  to  him. 

The  bill  charged  a  combination  between 
Wood,  Seeley,  Parks,  and  Hulburd  to  de- 
fraud Baker  of  liis  Judgment. 

On  hearing  the  circuit  court  dismissed  the  bill 
on  the  ground,  as  is  stated,  that  Baker,  having 
clothed  Hulburd  with  the  apparent  ownership 
of  the  judgment,  was  estopped  from  asserting 
any  interest  therein  as  against  Wood  and  See- 
2 1 6]  ley,  *whc  occupi^  the  position  of  bona 
fide  purchasers  for  value  without  notice. 

Mes9r$,  Henrj  BL  Teller  and  Clinton  Reed, 
for  appellant: 

A  purchaser  of  a  chose  in  action  must  always 
abide  b^  the  case  of  the  person  from  whom  he 
buys. 

Clvte  T.  Bobieon,  2  Johns.  595;  Murrayy, 
Lyiburn,  2  Johns.  Oh.  441 ;  Ingraham  v.  J^- 
baravgh,  47  N.  Y.  422;  Ba^  v.  Lathrap,  22  N. 
Y.  5»^;  (hiUe  v.  Guild,  57  N.  Y.  229;  BalUtt 
v.  CollinB,  51  U.  S.  10  How.l85(13:  880);  Fore 
V.  Manhw,  18  Oal.  487;  MitcheU  v.  Uockett, 
25  Cal.  589,  85  Am.  Dec.  151;  BuHie  v.  Cook, 
16  Iowa,  200;  WiUie  v.  TwamUs,  18  Mass.  204; 
PadfiM  V.  Green,  85  111.  529. 

Meeers,  Edward  O.  Woleott,  JoelF.  Vaile 
and  WilliamW.  ^V^,  for  appellees: 

As  against  the  bona  fide  purchaser,  without 
notice,  a  man  cannot  deny  the  validity  of  a 
sale  made  by  a  person  whom  he  has  enabled  to  i 
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hold  himself  out  to  the  world  as  tlie  owner,  or 
duly  authorized  to  sell. 

2  Hermann.  Estoppel,  g  977;  BUnr  v.  Waii. 
69  N.  Y.  113;  McNeil  v.  Tinth  Nat  Bamk  ef 
New  York,  46  N.  Y.  825.  7  Am.  Rep.  S41; 
Moore  y.  MHtopolitan  Nat  Bank,  55  N.  Y.  41, 
14  Am.  Rep.  178;  DiUaye  y.  Commercial  Bank 
of  WhiUhaU,  51  N.  Y.  845;  MeCotter  v.  McC^/e^ 
ter,  16  Abb.  Pr.  265;  Davie  v.  Beeh^eie,  60  H. 
Y.  440,  25  Am.  Rep.  2ia 

The  bona  fide  assignee  of  a  Judgment  takes 
it  subject  to  all  the  equities  to  which  the  Jud^ 
ment  debtor  is  entitled  prior  to  notice  of  the 
assignment,  but  the  Judgment  in  the  hands  of 
thr  assignee  is  not  chargeable  with  equities  to 
which  other  parties  are  entitled  nnlea  tlie  as- 
signee had  notice  of  these  equities  wbeo  he 
took  the  assignment  of  the  judgment 

Duke  V.  CloTk,  58  Miss.  465;  Rabeeen  v.  iM- 
erU,  20  Ind.  155,  83  Am.'  Dea  806;  Betutridb- 
eon*$  App.  24  Pa.  863;  Murray  v.  Lplburm.  % 
Johns.  Ch.  441;  Wright  v.  Levy,  12  Ctl  857; 
Liffingston  v.  Dean,  2  Johns.  Oh.  479;  Baie  v. 
Firet  Nat.  Bank,  50  Iowa.  642:  Starr  r.  Bme- 
kins,  26  N.  J.  Eq.  414;  Jamee  v.  Morey.  %  Oow. 
246,  14  Am.  Dec.  475. 

Mr.  Chief  Juetiee  FnUer  delivered  the 
opinion  of  the  court: 

In  King  v.  Doane,  139  U.  8.  166. 178  [35:84. 
87].  it  was  stated  as  the  general  rule  that  *if 
in  an  action  by  an  indorsee  against  the  maker, 
a  negotiable  note  is  shown  to  have  been  ob- 
tained by  fraud,  the  presumption,  arisiaf 
merelv  from  the  possession  of  the  instrameot, 
that  the  holder  in  good  faith  paid  value  is  so 
far  overcome  that  he  cannot  have  JodiiiMeC 
unless  it  appears  affirmatively  from  all  the 
evidence  whether  produced  by  the  one  side  or 
the  other,  that  he  in  fact  purchased  for  vahie,* 
while  if  the  fact  is  established  that  he  did  n. 
*'he  will  be  entitled  to  recover  unless  it  li 
proved  that  he  purchased  with  actual  aoties 
of  defect  in  the  title,  or  in  bad  faith,  implyisf 
guilty  knowledge  or  wilful  ignorance.** 

But  in  respect  of  the  assignment  of  chowi 
in  action,  not  negotiable,  the  aasiffoee  takes 
subject  to  the  equities  between  the  debtor  aad 
original  creditor  subsisting  at  the  time  of  tht 
assignment,  or  when  notice  is  received  tbcf» 
of.  Where,  however,  equities  between  the 
original  assignor  and  a  subsequent  aadgoce^ 
or  entirely  in  favor  of  third  persons,  are  in- 
volved, and  the  unconditional  power  of  di^ 
position  has  been  entrusted  by  such  assignor  to 
bis  assignee,  the  principle  of  estoppel  appHsi 
in  favor  of  purchasers  in  good  faith,  and  with- 
out notice.  Jud»on  v.  Chreoram,  58  U.  8.  IT 
How.  612.  615  [15-.231,  233]. 

The  effect  of  the  assignment  of  a  Judgaaasl 
at  common  law  was  merely  to  transfer  sncqsi- 
table  title,  and  the  assignee  was  not  autborisMl 
to  bring  an  action  in  his  own  *name.  We[S17 
are  aware  of  no  statute  of  Colorado  permittisf 
the  assignment  of  a  judgment  so  as  to  vest  title 
in  the  assignee,  but  there  is  a  pmvisloB  is  the 
code  of  that  state  (Code  Oiv.  Proc.  §  8)  that 
suit  should  be  brought  in  the  name  of  tlie  real 
party  in  interest,  and  it  Is  contended  that  the 
effect  of  this  is  to  unite  the  l^al  title  with  the 
equitable  ownership  in  the  ustanee  of  rack 
an  assignment.  Nevertheless,  the  questlos  is 
this  case  is,  whether  the  real  owner  of  a  jtidf> 
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ment.  the  plaintiff  thereioi  must  fall  of  relief 
IS  tgainat  an  assignee  of  that  Judgment, 
to  wh(>9e  assignor  plaintiff  had  in  form 
afsigned  it,  thereby  furnishing  him  with  the 
indicia  of  title,  because  estopped  to  assert  his 
ownersbip  on  the  ground  that  such  second  a»> 
dgnee  occupies  the  position  of  a  purchaser  for 
Tdoe  in  good  faith  and  without  notice,  in  re- 
litnce  on  the  apparent  ownersbip.  Tbe  fraud 
committed  on  complainant  by  Uulburd  is  con- 
ceded, and  the  inquiry  relates  to  the  defence 
of  a  Taiuable  consideration,  paid  in  good  faith, 
isd  without  notice. 

The  amount  of  the  consideration  is  under 
■me  circumstances  important  in  determining 
whether  within  the  rule  on  the  subject  the 
purcliaser  paid  value,  for  the  amount  paid 
may  be  to  disproportionate  to  the  real  value 
of  the  security  purchased  that  the  claim  to 
luife  paid  value  will  be  treated  as  a  pretense 
tnd  the  security  as  having  been  obtained  with- 
out paying  anything  for  it;  and  it  is  also,  and 
■ore  commonly,  important  as  bearing  upon 
the  question  of  notice  and  good  faith.  King 
V.  Dmmm,  tupra.  Here  the  judgment  was  for 
|16,054,  with  interest  at  ten  per  cent  from 
November  12,  1888,  and  the  smount  paid  was 
$2500  While  there  was  evidence  tend^g  to 
show  that  the  judgment  was  not  worth  its 
ftoe,  nevertheless  the  disproportion  is  so  great 
u  to  form  a  significant  element  in  the  trans- 
iction.  Moreover,  it  must  be  remembered  that 
Hnlburd  was  Baker's  attorney,  and  had  re- 
covered the  judgment  In  question  as  sucb. 
When^  therefore,  the  attorney  of  record  enter- 
tained, as  his  client's  assignee,  tl^e  offer  of 
•Qch  a  sum,  the  law  Imposed  upon  the  pro- 
posed purchasers  the  burden  of  Inquiry,  and 
th«r  conduct  Is  to  be  tested  accordingly. 
218]  *  Without  attempting  to  recapitulate  the 
efidence  a  brief  reference  will  suffice  to  indi- 
ette  the  ground  for  the  conclusion  at  which  we 
hifc  arrived.  Seeley  testified  tliat  Hulburd 
had  previously  offered  him  the  judgment  for 
fifty  or  sixty  cents  on  the  dollar;  that  he  so 
informed  Wood,  and  Wood  suggested  its  pur- 
cbane.  but  he  told  Wood  that  Hulburd  talked 
too  much;  that  he  was  absent  from  tbe  state 
for  a  time,  and,  on  his  return.  Wood  told  him 
that  he  had  just  closed  the  trade  for  the  ludg- 
ment,  but  Uiat  he  had  taken  time  to  look  the 
Blatter  up;  and  that  he  asked  Seeley  to  Inves- 
tigate, and,  if  he  found  there  was  nothing 
wrong,  to  pay  $2500  and  take  the  judgment. 
Tbe  result  of  Wood's  testimony  is  that  the  only 
person  who  acted  as  his  agent  In  buying  the 
judgment  was  Seeley,  who  was  buying  it  for 
himself  and  Wood.  But  Seeley  also  testified 
that  before  the  purchase  was  made:  "I  asked 
Hnlburd.  In  so  many  words,  before  witnesses, 
'Now,  you  know  vou  area  little  uncertain,  and 
I  want  you  to  tell  me  if  there  is  any  reason  on 
the  face  of  the  earth  why  you  have  not  full 
power  todispose  of  this  judgment  and  whether 
it  is  not  ^oursf-  He  said  it  was  his,  and  went 
toezplam  why  it  was  and  how  it  came  to  be 
in  his  possession  and  all  that.  He  said  he  had 
worked  for   Higslnbotham   &   Barnes,  had 

been  in  Barnes'  liUffation  up  there  with 

and  others,  which  I  knew  to  be  a  fact,  and 
ihat  they  liad  paid  him  but  a  very  small  sum; 
that  for  four  years  he  had  carried  on  their 
business,  and  that  Barnes  settled  with  him  out 


of  this,  and  the  explanation  looked  as  though 
there  miffht  be  something  in  it.  It  was  a  good 
explanation  to  me.  ...  He  said  he  had  at- 
tended to  their  litigation  there,  and  bad  lived 
cheap  and  had  nothing  and  got  along  tbe  best 
wav  he  could,  and  that  he  had  always  prom- 
ised him  that  out  of  this  he  should  be  paid." 

Although  the  witness  also  claimed  that  he 
supposed  Hulburd  to  be  the  absolute  owner  of 
the  Judgment,  we  think  the  reasonable  con- 
clusion is  that  Hulburd  represented  that  he 
held  it  for  the  collection  of  fees,  which  the 
receipt  of  $2500  might  be  regarded  as  cover- 
ing. 

Granting,  then,  that  Hulburd  was  clothed 
with  apparent  'ownership,  yet  that  wa9[2 19 
qualified  by  the  representation,  and  tbe  meas- 
ure of  the  operation  of  the  estoppel  was  limited 
accordingly.  The  doctrine  invoked  is  purely 
equitable  and  ought  not  to  be  extended,  under 
circumstances  like  these,  beyond  permitting 
the  person  misled  to  recover  indemnification. 
CampbeU  v.  MehoU,  88  N.  J.  L.  81,  88;  Orii- 
9ler  V.  Bnoers,  81  N.  Y.  57,  87  Am.  Rep.  475. 
The  extent  of  Uie  loss  which  Seeley  and  Wood 
would  sustain,  if  the  truth  of  the  representa- 
tion were  denied,  would  be  the  money  they 
had  paid,  and  to  that  it  appears  to  us  their  in- 
terest in  the  Judgment  must  be  confined  in  the 
most  f  avoraole  view  that  can  be  taken  of  the 
position  they  occupied.  And,  upon  the  whole, 
as  Baker  put  it  in  the  power  of  Hulburd  to 
act  as  he  did,  that  result  probably  best  accords 
with  the  equities  of  the  cause.  The  assign- 
ments should  be  canceled  and  Wood  and 
Seeley's  administrator  decreed  to  account  for 
the  amounts  received,  less  the  amount  paidi 
with  interest. 

Decree  revened^  and  eatue  remanded  toith  a 
direction  to  enter  a  decree  for  complainant  in 
eoitformiiy  toith  this  opinion. 


THE  NEW  ORLEANS  A  LAKE  RAIL- 
ROAD COMPANY,  Plff.  in  Bhr,, 

THE  STATE  OP  LOUISIANA  ex  rel.  Cm 

OF  NbW  0BLBA1I& 

(See  &  a  Reporter's  ed.  219-38Si) 
Louieiana  Act  of  1888^conetitutionaliiy. 

1.  Hie  Louisiana  Act  of  18S8  authorizinflr  the  com* 
pellinpr*  by  mandamus,  corporations  to  comply 
with  oertain  contracts  with  municipal  corpora* 
tions,  is  not  repuflmant  to  the  clause  of  the  Con- 
stitution forbiddingr  states  from  passing  a  law 
impairing  tho  obligation  of  oontraots. 

t,  A  law.  simply  giving  an  additional  remedy  to 
the  party  entitled  to  performance,  without  im* 
pairing  any  substantial  rigbt  of  the  otber  party, 
does  not  impair  the  obligation  of  the  contract 
sought  to  be  enforced. 

[No.  29.] 
Submitted  Jan.  10, 1895,    Decided  March  4ih, 

1896. 

NoTB.— ^«  to  vihen  mandamus  wfd  ismie,  see  note 
to  ITCluny  ▼.  SUliman,  4: 268. 

A»  to  mandamuB  to  eontrvl  inferior  eowrte;  disert* 
tUm^  see  note  to  Ex  parte  Morgan,  29: 186. 

mandamus  to  compel  oily,  town  or  county  t^ 
Uvy  tax  to  pay  bonds  or  interest  on  bonds,  see  note 
to  Davenport  v.  United  States,  IS:  70^ 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana,  to  review  a  judgment 
of  that  court  affirming  the  judgment  of  the 
Civil  District  Court  of  Orleans  Parish,  for  a 
writ  of  mandamus  compelling  the  defendant, 
the  New  Orleans  City  &  Lake  Railroad  Com- 
pany, to  commence  and  complete  within  three 
months  from  the  rendition  of  the  Judgment 
certain  work  and  repairs  on  streets  and  roads 
fai  the  city  of  New  Orleans.    Affirmed. 

A  motion  to  dismiss  the  writ  of  error  or  to 
affirm  the  judgment  was  made  at  the  October 
term  1890,  in  this  case,  then  No.  1814  on  the 
docket;  Mr.  Samuel  L,  GUmore  for  defendant 
in  error,  in  favor  of  the  motion,  and  Mr,  Charles 
F,  Buck  for  plaintiff  in  error,  in  opposition. 
The  motion  was  denied  April  6,  1891,  without 
an  opinion. 

The  facts  of  the  case  as  now  decided  on  the 
merits  are  stated  in  the  opinion. 

Messrs,  Georgre  Dene|Brre  and  Walter 
D.  Denesnre,  for  plain  tiff  in  error. 

Messrs,  fi.  A.  O'SaUivan  for  defendant 
in  error. 

Mr,  Justice  HarlaA  delivered  the  opinion 
of  the  court: 

By  the  first  section  of  an  act  of  the  general 
assembly  of  Louisiana,  approved  July  12th, 
1888.  and  entitled  **An  act  providing  a  sum- 
mary remedy  against  corporations  to  compel  a 
compliance  with  certain  obligations  and  con- 
tracts with  municipal  corporations,  and  pro- 
viding ways  and  means  to  enforce  said  rem- 
edy," it  was  provided  that  **in  all  cases  where 
any  corporation  has  heretofore  contracted 
with,  or  may  hereafter  contrac£  with,  or  shall 
be  otherwise  legally  bound  to  any  parish  or 
municipal  corporation  in  this  state,  with  ref- 
erence to  the  paving,  grading,  repairing,  re- 
constructing or  care  of  any  street,  highway, 
bridge,  culvert.  levee,  canal,  ditch,  or  cross- 
ing, and  shall  fail  or  neglect  to  perform  said 
contract  or  obligation,  the  said  parish  or  mu- 
nicipal corporation,  or  any  officer  thereof,  or 
any  five  taxpayers  thereof,  shall  have  a  right 
to  proceed  by  a  writ  of  mandamus  to  compel 
the  performance  of  said  contract  or  obliga- 
tion, or  any  part  thereof,  which  writ  of  man- 
damus shall  be  made  returnable  in  five  days, 
shall  be  tried  by  preference  over  all  other 
cases,  without  a  jury,  in  vacation  as  well  as  in 
term  time,  and  in  case  of  appeal  shall  be  tried 
by  preference  in  the  appellate  court.** 

The  second  section  provided  that  "in  case 
any  corporation  shall  fail  or  neglect  to  comply 
satisfactorily  with  any  judgment  against  it  in 
such  A  proceeding  wit  bin  the  time  therein  fixed 
221]*(which  time  shall  be  fixed  by  the  court 
mt  such  period  wiihin  which  the  work  can  be 
reasonably  done)  it  shall  be  the  duty  of  the 
court,  on  contradictory  motion  and  proof 
taken  in  the  same  case,  to  issiie  a  writ  of  dis- 
tringas against  said  company,  and  to  order  the 
•henff  to  do  the  work  required  to  be  done,  and 
to  apply  the  revenues  and  property  of  said 
company  to  defray  the  expenses  incurred  in 
executing  the  judgment  of  the  court." 

The  third  section  repeals  all  laws  and  parts 
of  laws  contrary  to  the  provisions  of  that  Act. 

The  state  of  Louisiana  on  the  relation  of  the 
city  of  New  Orleans— evidently  proceeding 
under  the  aboTe  Act— filed  a  petition  in  the 
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civil  district  court,  •parish  of  Orleans, 
the  New  Orleans  City  A  Lake  Railroad  7>na- 
pany,  in  which  it  was  alleged,  smong  othor 
things^ 

That  under  the  terms  of  certain  eootiacta 
and  ordinances,  whereby  the  defendant  was 
operating  in  Levee  A  Barracks,  Camp  A  Fry- 
tania.  Camp  A  Magazine,  Rampart  A  Dau- 
phine.  Canal  street,  Metaric  road,  and  Bayo« 
St.  John,  the  Esplanade  &  Bayou  Bridge  linea, 
and  the  steam  railway  to  the  lake,  the  New 
Orleans  City  A  Lake  Railroad  Company  was 
"bound  and  obligated,  among  other  things,  to 
keep  the  paved  and  unpaved  streets,  throogh 
which  its  tracks  pass,  as  well  as  all  tlie  bridm 
on  said  streets,  in  good  repair  and  condition 
from  curb  to  curb  during  the  oontinnanoe  of 
ita  franchise  and  right  of  way;  to  raise,  re- 
pair, and  repave  any  and  all  intersections  of 
streets  when  required  by  relator  upon  Uaea 
and  levels  to  be  furnished  by  the  dty  sur- 
veyor;  to  'widen   and   deepen  any  and  all 
culverts  and  sluices  to  such  dimensions  as  may 
be  required  and  directed  by  the  city  sarveyor: 
to  keep  in  repair  all  brfdges.  and  to  make  new 
ones,  when  required  by  relator,  on  all  streets 
through  which  its  lines  pass;  to  pave,  on  all 
unpaved  streets  through  which  its  lines  pass 
the  lines  of  said  tracl^  within  the  rails  with 
either  round  stones  or  with  four  hy  five  iaek 
scantling  in  the  best  workmanlike  manner, 
and  to  plank  the  space  between  thelinesof  the 
track  and  the  gutters  of  the  streets  with  yellow 
pine  planks  three  inches  thick,  laid  on  strinrtts 
*four  inches  thick  by  eisht  inches  wide. [222 
and  to  use  fiat  rails  for  ita  tracks,  and  to  keep, 
its  tracks  in  repair  and  good  oond[ition;tbatby 
the  terms  of  the  said  contracts,  acts  and  cv- 
dinances  under  which  it  is  operating  the  ex- 
tension of  ihe  Camp  A  Prytania  line  and  the 
extension  of  the  Camp  A  MagarJne  line,  the 
said  New  Orleans  City  A  Lake  Railroad  Ooai- 
pany  Is  bound  and  obligated,   among  other 
things,  to  construct  all  crossings,  bridges,  cal- 
verts,  and  wings  of  the  same  on  the  streeu 
through  which  its  tracks  pass  which,  in  the 
opinion  of  the  commissioner  of  public  worki 
and  the  city  surveyor,  are  at  any  time  needed, 
and   to   keep   the   said  streets  beiwwn  lbs 
banquette  curb  lines,  including  all  plankisfi, 
crosaings,  bridges,  imlverts,  and  wings  of  the 
same,  and  also  all  the  intersections  of  the 
streets  of  this  route  at  all  times.  In  good  road- 
way order  and  condition;  to  use  flat  raik.  in 
inches,  resting   on  suitable  change  at  thsir 
ends,  as  well  spiked  wiih  six-inch«  wroni^hl- 
iron  spikes;  to  traverselj  plank  the  entire spset 
between  the  rails  and  tracks  with  three  bj 
twelve  inches  milled  pine,  and  to  plare  aka| 
the  two  outer  sides  of  the  tramways  tliroiifb- 
out  this  route,  close  to  the  stringers  and  oa  t 
level  with  the  top  of  the  rail  one  plank  notleH 
than  three  by  twelve  inches  in  dtmensioo,  sad 
to  keep  ita  tracks  in  good  order  and  condi&ioa;*' 
and 

That  *in  Tlolation  of  Ita  aaid  obHtatkni. 
the  said  New  Orleans  City  A  Lake  NUlniad 
Company,  although  thereunto  often  reqnesied. 
neglects  and  refuses  to  keep  the  street 
through  which  its  tracks  pass  in  good  order 
and  condition;  to  repair  ;and  ke^  in  good 
condition  the  bridges  and  interaectioos  oaaM 
streets;  to  provide  the  proper  dralMge  sad  te 
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boild  and  keep  in  repair  the  proper  culverts; 
to  use  the  flat  rails;  to  plank  upon  unpaved 
streets  referred  to  in  said  contracts  the  space 
between  the  lines  of  the  tracks  and  the  gutters 
of  the  streets  as  required  hy  said  contracts, 
tnd  to  place  the  8  hy  12  inches  plank  level 
with  the  top  of  the  rails  on  the  streets  referred 
to  in  said  contracts  where  there  are  double 
iracks,  or  to  keep  in  repair  such  planking 
wha«  it  has  been  placed  on  the  streets  referred 
to  in  said  contracts  where  there  are  single 
trsrkn,  and  has  in  many  other  divers  way  vi- 
3231otated  *its  contracts  with  relator  and  the 
law,  all  of  which  will  more  fully  and  at  large 
ippear  from  the  report  of  the  city  surveyor  and 
the  further  bill  of  particulars  which  is  here- 
Qoto  annexed  and  made  part  hereof." 

The  relief  asked  was  a  writ  of  mandamus  to 
compel  the  defendant  to  perform  all  the  above 
matters  and  things  which  under  said  contracts 
tnd  hy  law  it  was  obligated  to  do  and  per- 
fonn. 

An  exception  and  answer  was  filed,  one  of 
the  grounds  of  exception  and  of  defense  being 
that  the  above  Act  of  1B88  was  in  violation  of 
the  contract  clause  of  the  Constitution  of  the 
United  States. 

By  the  final  Judgment  of  the  court  of  origi- 
nal jurisdiction  the  mandamus  was  made  per- 
emptory, and  the  defendant  was  required  to 
commence  and  to  complete  within  three 
months  from  the  date  of  the  rendition  of  the 
judgment  certain  described  work  and  repairs 
on  streets  and  roads  specified  in  the  petition. 

Upon  writ  of  error  to  the  supreme  court  of 
Louisana  the  Judgment  was  amended  by  strik- 
ing out  that  portion  that  imposed  on  the  de- 
fendant company  the  obligation  of  keeping  in 
good  order  and  condition  the  streets  and  road- 
ways on  the  sides  of  the  middle. or  neutral 
grounds  on  Canal,  Rampart,  and  Esplanade 
streets,  in  New  Orleans,  and  by  rejecting  the 
demands  in  that  respectl  Thus  amended  the 
judgment  was  affirmed  at  the  cost  of  the  rail- 
rusU  company. 

The  only  Federal  question  presented  upon 
this  writ  of  error  is  whether  the  Act  of  1SS8  is 


forbidding  states  from  passing  a  law  impairing 
the  obligation  of  contracts. 

That  statute  does  not  embrace  contracts  be- 
tween private  individuals  nor  contracts  of 
every  description,  but  only  those  by  or  under 
which  private  corporations,  parties  to  such 
contracts,  become  legally  bound  to  a  parish  or 
to  a  municipal  corporation  in  reference  to 
the  paving,  repairing,  reconstructing,  or 
care  of  any  street,  highway,  bridge,  culvert, 
levee,  canal,  ditch,  or  crossing,  belonging  to  or 
under  the  control  of  such  municipal  corpora- 
tion. The  prompt  discharge  of  the  duties  im- 
224]po8ed  *by  contracts  of  that  character  is 
of  importance  to  the  public.  Indeed,  the  refus- 
al to  meet  the  obligations  imposed  by  such  con- 
tracts often  endangers  both  the  health  and  the 
safety  of  the  people.  Delay  in  such  matters 
may  seriously  imperil  the  interests  of  an  entire 
community.  An  action  at  law  to  recover  dam- 
ages for  a  failure  or  refusal  of  the  defaulting 
corporation  to  do  what  its  contract  obliges  it 
to  do  might  prove  to  be  inadequate  /or  the  pro- 
tection of  those  interests. 
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What  the  Act  of  1888  does  is  to  eive  a  parish 
or  municipal  corporation  an  additional  and 
more  summary  remedy  for  the  enforcement  of 
the  obligation  of  any  contract  relating  to  the 
paving,  repairing,  reconstructing,  or  care  of  its 
streets,  highways,  bridges,  culverts,  levees, 
canals,  ditches,  or  crossings.  It  does  not  en- 
large the  obligation  assumeid  by  the  defaulting 
corporation,  nor  impose  new  burdens  upon 
such  corporation,  but  only  enables  the  other 
party  to  the  contract,  the  public,  as  repre- 
sented by  the  parish  or  municipality,  to  com- 
pel the  performance  of  that  obligation.  Modes 
of  procedure  in  the  courts  of  a  state  are  so  far 
within  its  control  that  a  particular  remedy 
existing  at  the  time  of  the  making  of  a  contract 
may  be  abrogated  altogether  without  impair- 
ing the  obligation  of  the  contract  if  another 
and  equally  adequate  remedy  for  the  enforce- 
ment of  that  obligation  remains  or  is  substit  uted 
for  the  one  taken  away.  Branson  v.  Kimie, 
41  U.  S.  1  How.  811. 815  [11: 143. 1441;  Untied 
StaU$  V.  Quincy,  71 U.  8. 4  Wall.  552  [18:  409]; 
Connecticut  Alut.  L,  Ins,  Co.  v.  Cu^hman,  ICfe 
U.  a.  64  [27:6531;  McQdIieyv.  Virginia,  133 
U.  8.  698  [34: 8141.  Much  more  may  the 
state  giVe  an  additional  and  more  efficacious 
remedy  for  the  enforcement  of  contracts  in  the 
performance  of  which  the  public  health  and 
the  public  safety  are  involved ;  provided  al- 
ways, that  the  new  remedy  is  consistent  with 
the  nature  of  the  obligation  to  be  enforced, 
and  does  not  impair  any  substantial  right  given 
by  the  contract.  One  who  engages  by  con- ' 
tract  to  do  a  certain  thing  cannot  claim  that 
the  obligation  he  has  assumed  is  impaired  by 
legislation  that  is  designed  only  to  enforce  per* 
forraances  of  his  obligation. 

The  plaintiff  in  error  relies  with  confidence 
upon  StaU  v.  New  Orleans  <fc  C.  i?.  *Cb..  [226 
87  La.  Ann.  589,  determined  by  the  supn  me 
court  of  Louisiana  in  1885.  That  was  an  ap- 
plication for  a  writ  of  mandamus  against  a  rail- 
road company  to  compel  it  to  perform  the  obli- 
gation it  had  assumed  by  what  the  court  re- 
garded as  an  express  written  contract  with  tlie 
city  of  New  Orleans  to  repair  certain  streets  in 


repugnant  to  the  clause  of  the  Constitution,  that  municipality.    The  court  held  that  the 


writ  was  properly  refused,  the  principal  rea- 
son being  that,  according  to  tbe  principles  of 
the  law  of  mandamus,  the  remedy  by  manda- 
mus cannot  be  invoked  to  enforce  obligations 
arising  simply  from  contract  as  distinguished 
from  a  duty  imposed  by  law.  It  is  said,  and  it 
is  probably  true,  that  the  Act  of  1888  was 
passed  in  order  to  overcome  the  difficulties 
suggested  by  that  decision.  However  this  may 
be,  it  is  clear  that  the  question  here  is  wholly 
different  from  that  presented  in  the  other  case. 
That  question,  as  we  have  seen,  is  whether  a 
statute  authorizing  the  enforcement,  by  writ 
of  mandamus  sued  out  by  a  parish  or  by  a  mu- 
nicipal corporation,  of  contracts  such  as  are 
described  in  the  Act  of  1888.  is  a  law  forbidden 
by  the  contract  clause  of  the  Constitution. 

We  hold,  for  the  reasons  we  have  stated, 
that  such  a  law,  simply  giving  an  additional 
remedy  to  the  party  entitled  to  performance, 
without  impairing  any  substantial  right  of  the 
other  party,  does  not  impair  the  obligation 
of  the  contract  sought  to  be  enforced. 

Judgment  (nfflrmetL 
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THE  PENNSYLVANIA  RAILROAD 
COMPANY,  Appt, 

THE  WABASH,  ST.  LOUIS  A  PACIFIC 
RAILWAY  COMPANY  bt  al. 

(Bee  8.  0.  Beporter*B  ed.  225-288.) 

Heeovery  over  agaimi  railroad. 

Where  a  railroad  oompaoy  sold  a  railroad  coapon 
ticket  purporting  to  be  good  to  the  bolder  over 
certaiQ  railroads  extending  from  Omaha  to  the 
otty  of  New  York,  without  authority  so  to  do,  and 
one  of  the  railroads  declined  to  accept  the  coupon 
oyer  its  road  in  payment  of  fiire,and  its  conductor 
ejected  the  passenger  from  the  train  on  his  re- 
fusal to  make  any  further  payment,  and  in  an 
action  by  the  passenger  against  the  latter  rail- 
road to  recover  for  his  expulsion  from  the  train, 
he  recovered  damages  against  the  railroad,  such 
railroad  cannot  recover  the  damages  and  costs 
recovered  against  and  paid  by  it,  of  the  company 
which  sold  such  ticket  or  its  receiver,  although 
It  gave  notice  to  the  latter  of  the  commencement 
of  such  action  for  damages  and  that  it  would 
hold  the  latter  responsible  for  any  amount  it 
ahould  be  compelled  to  pay  as  damages  or  other- 
wise therein. 

[No.  158.] 

Argued  and  Subrmtted  Jan.  18. 189S.    Decided 

March  A.  1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  intervening  peti- 
tions filed  by  the  Pennsylvania  Railroad  Com- 
pany in  the  suit  of  Wabash,  St  Louis  &  Paci- 
fic Kailway  Company,  complainant,  against 
the  Central  Trust  Company,  of  New  York,  et 
al,,  defendants,  said  intervening  petitions 
asking  for  an  order  directing  the  receivers  of 
the  Wabash,  St.  Louis  &  Pacific  Railway 
Company,  to  pay  the  sums  reasonably  expended 
by  the  Pennsylvania  Railway  Company,  in  and 
aoout  the  defense  of  an  action  brought  by  W. 
J.  Council  against  the  last  named  company  for 
damages  for  expulsion  from  its  train.  Af- 
firmed. 

The  facts  are  stated  In  the  opinion. 

Meters,  iSteor^e  Hoadly  and  G«o.  Wil- 
larcU  for  appellant: 

Circuit  courts  of  the  United  States  will  not 
take  jurisdiction  of  a  bill  in  equity  to  subject 
the  property  of  the  defendant  to  the  payment 
of  a  simple  contract  debt  In  advance  of  any 
proceeding  at  law.  either  to  establish  the  valid- 
ity or  amount  of  the  debt,  or  to  enforce  Its 
collection. 

Catea  v.  AUen.  149  U.  8.  451  (87:  804);  SooU 
T.Neely.  140  U.  8. 106  (85: 858). 

The  rule,  however,  does  not  apply  to  credi- 
tors seeking  to  establish  their  claims  by  way 
of  intervention  in  cases  where  the  court  has 
already  taken  jurisdiction  by  a  bill  in  equity 
for  the  Judicial  administration  of  the  estate. 

Richmond  v.  Irone,  121  U.  8.  27  (80:  864): 
Story,  Eq.  PI.  §§  99, 116.  120, 125;  NdehtfiUe  S 
D.  R.  Oo.  V.  Orr,  b5  U.  8. 18  Wall  471  (21:810); 
Marsh  V.  Oreen,  79  HI.  285:  Pratt  v.  Lau),  18  U. 
S.  9  Cranch.  456(8: 791);  KeUey  v.  Hobby,  41  U. 
8.  16  Pet.  269  (10:  961);  Denton  t.  Stewart,  1 
1  Johns.  Ch.  258 ;  PhiUips  v.  Thompson,  1 
Johns.  Ch.  150;  Parkhurst  v.  Van  Cortlandt,  1 
Johns.  Ch.  285;  Woodcock  v.  Bennet,  1  Cow. 
711, 18  Am.  Dec.  568;  Clifford  r.  Brooke,  18 
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Yes.  181;  Oreenawtp  t.  Adam»,  18  Yes. 
EBdges  v.  Everard,  1  Eq.  Cas.  Abr.  18;  Ckd  v.' 
Butter,  1  P.  Wms.  570;  Errington  t.  Agmedg, 
2  Bro.  Ct.  841. 

Mr,WMm  H.  Blodicett,  for  appeUect: 

The  intervening  petitioo  was  properly  dis- 
missed, because  the  wrong  alleged  to  have  beea 
committed  by  the  Wabash  Company  fa  selHi^ 
the  ticket  to  Connell  was  the  subject  of  a 
legal  action  in  which  the  parties  were  eotitied 
to  a  Jury  trial. 

The  appointment  of  receivers  did  not  aifect 
the  right  of  the  Pennsylvania  Company  to  pros- 
ecute an  action  at  law  against  the  WabMb 
Company  for  a  wrong  previously  cconiutted. 

High,  Receivers  (2d  ed.)  g  897;  Beach,  Re- 
ceivers (Ist  ed.)  §  412;  Scott  r.  IM9, 140  U.  a 
106  (85:  858). 

The  intervening  petition  was  properly  dis- 
missed, because  a  court  of  equit^  oould  not 
adjudicate  a  disputed  claim  agamst  the  Wa- 
bash Company  Uiat  constituted  oo  lieo  opoa 
the  funds  of  the  receivership. 

Cotes  V.  AUen,  149  U.  S.  458  (87:  806). 

Neither  the  Wabash  Company  nor  its  re- 
ceivers should  respond  for  injuries  wrongfully 
inflicted  upon  Connell  by  servants  of  thePeoii- 
sylvania  CM>mpany. 

Mr,  Justice  HarljiA  delivered  the  opinloa 
of  the  court: 

On  the  7th  day  of  December,  I860,  tht 
Wabash,  St.  Louis  &  Pacific  Railwav  Cooi- 
pany,  by  Its  i^nt  at  Omaha,  Nebraska,  sold 
to  one  W.  J.  Connell  a  railroad  coupon  ticket 
purporting  to  be  good  to  the  holder  for passscs 
over  certiun  railroads  extending  from  Omsbs 
to  the  dty  of  New  York— one  of  whkh  wss 
the  road  belonging  to  the  Pennsylvania  Rail- 
road Company,  and  extending  from  Philadel- 
phia to  NcTw  York. 

It  is  to  be  taken  upon  this  record  that  the 
Wabash  Company  had  no  authority  to  ssH  s 
ticket  entitling  the  holder  to  passage  over  the 
appellant's  road  between  Philadelphia  lad 
New  York.  Indeed,  the  Wabash  XTomptay 
had  notice  that  the  Pennsvlvania  Compaoy 
would  not  recognize  any  tickets  sold  by  it 
'  In  the  course  of  his  Journey  to  the  EsA, 
Connell  took  passage  at  rhiiadelphia  oa  oat 
of  the  appellant's  trains  for  New  York.  Bciag 
asked  by  the  conductor  for  his  ticket,  he  prt* 
sented  the  Philadelphia-New  York  conpoo  of 
the  ticket  purchased  at  Omaha.  The  coodoc- 
tor,  in  conformity  with  instructions  fro« 
appellant,  refused  to  accept  that  coupon  in 
payment  of  fare.  Connell  refused  to  make 
payment  otherwise  than  with  the  coupon  to 
tendered  by  him,  and,  because  *of  sucb|227 
refusal,  was  ejected  by  appellant's  coododor 
from  the  train,  and  left  at  a  way  statioo. 

Connell  subsequently  sued  the  Pennsjlvaais 
Ridlroad  Company  in  the  superior  court  of 
Cook  county  to  recover  damages  on  scooost 
of  his  expulsion  from  the  tnun  of  that  com- 
pany. 

The  Pennsylvania  Railroad  Company  thcr»' 
upon,  May  18th,  1882,  gave  the  foUowisf 
notice  to  the  Wabash,  St.  Louis  *  Psdie 
Railway  Company: 

*'  W.  J.  Connell  has  brouriit  suit  sgiM 
the  Pennsylvania  Railroad  Compaay  la  ths 
superior  court  of  Cook  county,  lUiBofe.  M* 

lur.s. 
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raarf  tenii,  1683,  to  recoTer  d&mages  from 
the  said  compaDj  in  the  sum  of  $15,000  for 
SB  alleged  breach  of  contract  for  declining  to 
iooept  from  him.  December  16th,  1880,  in 
ptjmpnt  of  passage  fare  from  Philadelphia  to 
New  York,  a  ticket  alleged  to  have  been  sold 
to  him  at  Omaha,  December  7lh,  1880,  by 
Frank  K  Moorea,  agent,  reading  via  Wabash. 
8t  Louis  A  Pacidc  Railway,  Baltimore  & 
Ohio  RMilroad,  and  Pennsylvania  Railroad, 
Council  Bluffs  to  New  York,  for  O.  145,  No. 
5.  A^  under  the  notice  given  by  the  Pennsyl- 
vania R/dlroad  Company  to  the  Wabash,  St. 
Loois  A  Pacific  Railroad  Ck>mpan^,  December 
3d,  1880,  the  latter  bad  no  authority  whatever 
to  sell  the  ticket  referred  to,  the  Pennsylvania 
Railroad  Company  will  look  to  the  Wabash, 
St.  Louis  A  Pacific  Railway  Company  for  re- 
imbursement of  any  amount  the  former  may 
be  compelled  to  pay  as  damages  or  otherwise 
fai  consequence  of  the  sale  of  such  ticket  to 
said  Gonnell  as  alleged.  Having  this  interest 
in  the  suit,  your  company  will  probably  desire 
to  join  the  I'ennsylvania  Railroad  Company 
m  conducting  the  defense,  and  you  are  hereby 
invited  to  do  so." 

There  was  a  first  and  second  lilal  of  the 
action  brought  by  Connell.  The  second  trial 
resulted  in  a  verdict  and  judgment  in  his 
favor  for  $15,000.  That  judgment  was 
affirmed  in  the  appellate  court  of  Illinois. 
Bat  on  appeal  to  the  supreme  court  of  Illinois 
tlie  judgment  was  reversed.  Pennsj/lvania  B, 
Oo.  V.  Connea,  112  III.  295.  54  Am.  Rep  238. 
Upon  the  final  trial  one  of  the  questions  passed 
228]upon  by  the  jury  was  whether  *the  ejcct- 
mfflit  of  Connell  from  the  train  was  accompa- 
nied l^  '*  unjustifiably  violent  and  excessive" 
force,  and  whether  the  injuries  he  sustained 
were  wantonly  and  maliciously  inflicted. 
There  was  a  verdict  and  judgment  against  the 
Pennsylvania  Railroad  Company  for  $7000. 
That  judgment  was  afilrmed  in  the  appellate 
court,  and  also  in  the  supreme  court  of  Illinois. 
Plnnsylvania  B.  Co,  v.  Connell,  127  111.  419. 

The  amount  expended  by  the  Pennsylvania 
Company  in  and  about  the  defense  of  the 
action  brou^rht  by  Connell  was  |18,828.94. 

In  a  suit  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois  by  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company  against  the  Central  Trust 
Company  of  New  York  and  others — in  which 
case  all  the  property  and  assets  of  the  Wabash 
Company  in  Illinois  were  in  course  of  adrain- 
irtration,  and  were  in  possession  of  receivers 
appointed  by  that  court — the  Pennsylvania 
Rutroad  Company  filed  intervening  petitions 
and  asked  an  order  directing  the  receivers  to 
pay  the  sums  reasonably  expended  by  it  in 
and  about  the  defense  of  the  action  brought 
by  Connell. 

The  case  made  by  the  intervening  petitions 
was  heard  upon  demurrers  interposed  by  the 
receivers,^  and  the  petitions  were  dismissed 
without  prejudice  at  the  cost  of  the  petitioner. 
From  that  order  the  present  appeal  was  prose- 
cuted. 

The  record  does  not  disclose  the  specific 
grounds  upon  which  the  circuit  court  dis- 
missed the  appellant's  intervening  petitions 
without  prejudice. 

If  the  circuit  court  was  of  opinion  that  the 
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appellant  should  first  have  obtained  a  verdict 
and  judgment  at  law,  and,  upon  that  ground, 
declined  to  consider  appellant's  claim  upon  its 
merits,  the  judgment  should  not  be  reversed 
if — assuming  all  the  facts  set  out  in  the  inter- 
vening petitions  to  be  true — there  was  no  lia- 
bility upon  the  part  of  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company  for  the  amount 
expended  by  the  Pennsylvania  Railroad  .Com- 
pany in  defending  the  action  brought  by 
Connell. 

We  are  clearly  of  opinion  that  no  such  lia- 
bility existed.  The  Pennsylvania  Company  had 
in  its  hands  a  simple  remedy  *for  the  [229 
wrongful  sale  by  the  Wabash  Company  of  li 
ticket  over  its  road  from  Philadelphia  to  New 
York,  namely,  to  refuse  to  recognize  that 
ticket  by  whomsoever  presented.  It  applied 
that  remedy;  for  it  declined  to  accept  the 
coupon  tendered  by  Connell  and  stood  upon 
its  undoubted  right  to  demand  money  for  his 
fare.  As  between  the  two  railroad  companies, 
this  closed  the  matter  in  respect  to  the  unau- 
thorized sale  by  the  Wabash  Company  of  a 
ticket  for  passage  over  the  Pennsylvania  road« 
The  ejection  of  Connell  by  the  Pennsylvania 
Company  from  the  train — ^particularly  if  such 
ejection  was  accompanied  by  unnecessary 
force — was  upon  its  own  responsibility,  and 
was  not  made  legally  necessary  by  anything 
done  by  the  Wabash  Company  which  the 
other  company  was  bound  to  recognize  or  re- 
spect. It  had  no  direct  connection  with  the 
wrong  of  the  Wabash  Company  in  selling  a 
ticket  over  the  road  of  the  Pennsylvania  Cond- 
pany. 

It  results  that  the  court  below  would  not 
have  erred  if  the.  intervening  petitions  had 
been  dismissed  upon  their  ments. 

The  jiLdgment  dimUsHng  tJiem  toilhout  pr^u* 
dice  i»  therefore  not  one  of  which  it  can  complain^ 
and  it  is  affirmed. 


STATE   OP   CALIFORNIA 

«. 

SOUTHERN  PACIFIC  COMPANY. 

(See  8.  C.  Beporter*s  ed.  23^-271.) 

Jurisdiction  ae  to  parties— mit  by  rtate-^iniU' 
pensable  parties — dismissal  of  suit 

1.    A  court  cannot  adjudicate  directly  upon  a 

party*8  rigrht,  without  the  party  bein^  actually  or 

coDStructively  before  the  court. 
t.   This  court  cannot  take  orifflnal  jurisdiction  of 

a  suit  between  a  state  and  citizens  of  another 

state  and  its  own  citizens. 
8.   In  a  suit  in  equity  in  this  court,  by  the  state  of 

California  aoralnst  the  Southern  Picusiflc  Company, 

MOTB.— Jj  to  juriadletUm  of  United  States  drcuU 
court  depending  on  %>arties  and  residence^  see  note 
to  Bmory  v.  Greenough,  1: 640. 

As  to  parties  in  error^  who  necessary*  see  note  to 
Owings  V.  Kincannon,  8: 727, 

As  to  parties  necessary,  in  apiity^  want  of;  when  a 
defense;  when  objection  to  he  fitade,  see  notes  to  Mor- 
gan v.Mor(ran,  i-JUSi;  and  Marshall  v.  BeverJey,  5: 97. 

As  to  colorable  conveyances  to  enable  suit  to  bs 
brought;  motive  of  transfer;  when  no  objection;  coti- 
pons;  residence  of  assignor^  see  note  to  M*  Donald  v* 
Smalley,7:287. 
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m  oorporattoD  and  olttzen  of  Kentucky,  for  a  de- 
cree that  the  state  is  the  owner  of  all  the  On  k  land 
water  front  and  that  the  defendant  has  no 
estate  or  interest  therein  and  that  the  town  of 
Oakland  bad  no  authority  to  in^nt  or  convey  the 
same,  the  city  of  Oakland,  tne  sucof^sor  of  the 
town  of  Oakland  and  tho  Oakland  Water  Front 
Company  are  neoeeeary  and  Indispensable  parties. 
C  Where  there  are  indlapensable  parties  that  are 
not  taaade  parties  to  a  suit  In  equity  in  this  court, 
and  the  makinir  them  parties  would  oustits  Juris- 
diction, the  suit  will  be  dismissed  for  want  of 
such  parties  who  should  be  Joined  but  cannot  be 
without  oustinflT  the  Jurisdiction. 
[No.  7,  Original.] 

Argued  Deo.  19,  to,  tl,  1894.     Decided  March 

18, 1895, 

SUIT  in  equity  in  this  court  by  the  State 
of  California,  plaintiff,  against  the  South- 
ern Pacific  Company,  a  corporation  and  citi 
sen  of  Kentucky  to  obtain  a  decree  that  the 
said  state  is  the  owner  of  the  soil  of  the  beds 
of  the  Bay  of  8an  Francisco,  and  of  that  part 
thereof  which  together  with  the  San  Antonio 
creek  constitutes  the  harbor  of  the  city  of  Oak- 
land, in  said  state,  and  that  the  defendant. 
The  Southern  Pacflc  Company,  has  no  estate 
or  interest  therein,  as  against  the  plaintiff,  nor 
right  to  possession  of  any  purt  thereof,  and 
that  the  structures  unlawfully  placed  upon 
said  premises,  by  said  defendant,  be  abated, 
und  that  defendant,  and  all  piTsons  claiming 
under  it,  be  perpetually  enjoined  from  assert- 
ing any  title  to  or  control  over  said  land;  that 
the  plaintiff  be  declared  to  have  the  sole  and 
exclusive  right  to  develop  and  control  the  said 
harbor  of  said  city  of  Oakland,  and  that  it  be 
adjudged  that  the  town  of  Oakland  had  no  au- 
thority to  and  did  not  grant  to  one  Car  pen  tier 
all  the  water  front  of  said  town.    Diemiseed, 

Statement  by  Mr,  OhitfJvetiee  Fuller: 
The  state  of  California  by  its  attorney  gen- 
eral, by  leave  of  court,  exhibited  its  bill  in 
equity  in  this  court  against  the  Southern 
Pacific  Company,  a  corporation  and  citizen  of 
Kentucky,  on  November  6.  1893.  and  an 
amended  bill  of  complaint  was  filed  on  like 
leave  and  with  the  consent  of  the  defendant, 
March  5.  1894.  The  amended  bill  averred 
that  the  state  of  California  was  admitted  into 
the  Union  under  an  Act  of  Congress  approved 
September  9,  1850,  with  certain  specified 
boundaries,  and  it  was  alleeed  that  said 
boundaries  embraced  all  the  soilof  the  beds  of 
the  bay  of  San  Francisco,  and  all  the  arms  of 
that  bay,  including  what  was  known  as  San 
Antonio  creek,  sometimes  called  San  Antonio 
estuary;  that  the  state  upon  its  admission  into 
the  Union  acquired  and  continued  to  retain 
lurisdiction  over  the  soil  of  the  beds  of  said 
bay,  including  San  Antonio  creek,  and  absolute 
title  to  the  same,  subject  only  to  the  right  of 
the  United  States  of  supervision  over  the  navi- 
gable waters  of  the  bay  so  far  as  necessary  in  ex- 
ercising its  right  to  regulate  commerce  with  for* 
eign  nations  and  among  the  several  states,  and 
that  the  state  thus  possessing  the  POvcreiKn 
power  over  the  bay  of  San  Francisco  and  the 
San  Antonio  creek  and  the  beds  thereof  had 
the  right  to  protect  and  defend  the  same  from 
infringement  and  to  sue  for  relief  in  respect  of 

684 


encroachment  or  infringement  of  its 
or  proprietary  rights  therein. 

The  bill  further  alleged  that  certain  Imads, 
descrilied  by  metes  and  bounds  and  deaii^nalcd 
as  tracts  numbered  first,  second,  third,  fourth, 
fifth,  sixth,  and  seventh,  were  situated  to  that 
part  of  the  bay  of  San  Francisco  which,  to- 
gether with  San  Antonio  creek,  coosUtoted 
the   harbor   of    the  city  of  Oakland,  in    the 
county  of  Alameda;  that  the  city  of  Oakland 
was  situated  upon  that  part  of  the  bay  which 
included  said  lands  and  upon  San  Antonio 
creek;  that  all  the  lands  numbered  first,  second, 
third,   fourth,  fifth,  and  sixth  were  riiunied 
within  the  limits  of  the  dty  of  Oakland,  tad 
were  formerly 'situated  within  the  limiis[231 
of  what  was  the  town  of  Oakland ;  that  that  por- 
tion of  the  tract  of  land  numbered  aeveolh. 
which  was  situated  within  the  limits  of  the  cIi; 
of  Oakland,  was  situated  within  tl»e  limlis  ciif 
the  town  of  Oakland;  that  the  lands  at  the  tisie 
tho  state  was  admitted  into  the  Union  extended 
and  now  continued  to  extend  (except  lo  far  as 
the  defendant  or  parties  under  whom  it  claimed 
had  filled  in  portions  of  said  land)  to  a  consider 
able  distance  under  the  navigable  watersof<fa« 
bay  of  San  Francisco  and  San  Antonio  creek  to 
ship  channel  in  said  navigable  waters  and  lo 
a  depth  at  ordinary  low  tide  of  iweoty-foor 
feet;  that  a  large  portion  of  the  lands  had  tl 
ways  been  constantly  covered  by  said  waters, 
that  the  residue  of  the  lands  had  at  all  times 
been  covered  with  navigable  waters  at  ordiaanr 
high  tide  except  so  far  as  the  defendant  tad 
those  under  whom  it  claimed  had  filled  in  tks 
same;  that  San  Antonio  creek  was  and   al- 
ways had  been  navigable,  and  the  govemmeat 
had  been  and  was  expending  larse  snms  of 
money  in  improving  the   navigauon  of  th^ 
creek  and  bay  as  a  harbor  for  the  city  of  Oak- 
land; and  that  the  bay  of  San  Francuco  was  a 
tidal  bay  and  a  large  body  of  navigable  water 
connected  with  the  Pacific  Ocean. 

It  was  further  averred  that  the  dty  of  Oak 
land  contained  a  population  exceeding  tixtf 
thousand  inhabitants,  which  was  constanUjr 
increasing;  that  said  city  fronted  upon  tbe 
tidal  waters  of  the  bay  and  of  San  Antooin 
creek  and  the  lands  embraced  a  large  ponied 
of  the  shore  of  the  bay  and  of  the  ahores  of  tbe 
creek  within  the  city,  and  embraced  a  larft 
portion  of  the  water  front  of  the  dty  vpoa 
which  landings,  wharves,  docks,  pien,  aod 
other  structures  for  the  landing,  loadlog.  aaU 
unloading  of  vessels  at  said  city  could  be  coa- 
structed  and  maintained;  that  a  large  part  of 
the  water  front  of  the  lands  was  now  r^uired 
for  the  erection  of  wharvea,  docks^  aad  fkm 
for  the  use  of  vessels  landing  at  the  dty.  sad 
the  necessity  for  the  use  of  additional  portioas 
of  these  shores  and  lands  for  the  purpose  afon^ 
said  was  constantly  on  the  increase:  that  tbcrv 
were  large  portions  of  the  lands  and  shores  tkst 
were  required  for  the  termini  of  railroads  htrt 
after  seeking  toenter  the  dty  *of  OakUod[23S 
and  to  obtain  access  to  said  navigable  waien 
for  the  purpose  of  connecting  with  veesels  ■»▼ 
{gating  those  waters,  and  of  urina:ing  skip  ani 
car  toget  her.  The  bill  also  suted  that  the  dtj 
of  San  Francisco  contained  a  popolatloa  « 
three  hundred  and  fifty  thousaaa,and  wistk 
largest  city  on  the  eastern  aide  of  the  Psdflc 
Ocean,  lying  across  the  baj  of  San  Fnndto* 
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tiid  oppostte  the  city  of  Oakland,  about  a  dis- 
tance of  four  miles;  that  the  interest  of  the 
cities  of  San  Francisco  and  Oakland  and  the 
general  public,  and  the  convenience  and  neces- 
dtks  of  commerce,  both  foreign  and  domestic, 
required  that  the  control  of  the  state  over 
these  lands  and  its  ownership  thereof  should 
be  enforced  and  maintained ;  that  ail  the  com- 
niodities  and  passengers  transported  between 
the  dty  of  San  Francisco  and  other  parts  of 
California  and  the  eastern  and  other  portions 
of  the  United  States  were  carried  over  these 
lands;  that  they  were  situated  so  as  to  practi- 
cally control  the  harbor  of  the  city  of  Oakland, 
and  .especially  that  part  thereof  used  in  form- 
ing a  connection  between  the  city  of  Oakland, 
by  boats  on  the  bay  of  San  Francisco  and  of 
San  Antonio  creek, •with  railroads  extending 
eastward;  and  that  the  exclusive  use  and  oc- 
oipation  of  such  land  created  a  monopoly  of 
transportation  from  the  city  of  San  Francisco 
to  other  parts  of  the  state  of  California  and 
the  eastern  portions  of  the  United  States. 

The  bill  further  averred  that  defendant 
claimed  as  owner  in  fee  title  and  right  adverse 
to  the  state  in  and  to  all  the  tracts  of  land  de- 
scribed and  numbered  in  therbill,  and  without 
the  consent  of  the  state,  and  without  any  right 
whatever,  defendant  and  those  under  whom  it 
claimed  had  taken  possession  of  portions  of 
nid  tracts  numbered  1  and  5,  and  had  filled 
in  parts  thereof,  and  had  driven  piles  in  other 
parts  thereof,  and  had  placed  on  said  portions 
of  land  railroad  tracks  and  buildings  which 
greatly  obstructed  the  navigation  of  said 
waters;  that  all  of  said  tracks,  buildings,  and 
other  structures  were  now  being  unlawfully 
maintained  by  defendant  under  its  claim;  that 
defendant  claimed  and  asserted  exclusive  con- 
trol over  the  lands  described  in  the  bill  and 
prohibited  all  vessels  excepting  Its  own  and 
iuch  vessels  as  carried  freight  from  the  railroad 
of  defendant,  from  landing  upon  any  part  of  the 
23d]8hore  embraced  *by  these  lands;  that  de- 
fendant denied  the  right  of  the  state  to  exer- 
cise any  control  over  any  of  these  lands,  or  to 
authorize  the  construction  of  wharves  or  land- 
higs  of  any  kind  upon  any  part  of  them,  or  to 
regulate  any  wharf  built  upon  said  premises, 
and  to  collect  tolls  or  wharfage  for  the  use  of 
any  part  of  said  premises;  Uiat  but  a  small 
portion  of  these  tracts  of  land  were  in  the 
actoal  occupation  or  use  of  defendant,  and  no 
part  of  the  tracts  numbered  8,  6,  and  7  was 
befog  occupied  or  used  by  defendant. 

The  bill  alleged  that  the  ground  on  which 
defendant  bas^  its  claim  was  that  under  and 
by  virtue  of  an  act  of  the  legislature  of  Cali- 
fornia, entitled  "An  act  to  incorporate  the 
town  of  Oakland  and  to  provide  for  the  erec- 
tion of  wharves  thereat,  approved  May  4, 
1853  (a  copy  of  which  act  was  annexed  to  the 
amended  bill  and  marked  Exhibit  A)  the  state 
granted  to  the  town  of  Oakland  the  title  to  the 
whole  water  front  of  that  town,  that  is  to  say, 
all  the  land  lying  within  its  corporate  limits 
between  high  tide  and  ship  channel,  including 
the  lands  described  in  the  bill;  that  the  town 
of  Oakland  under  said  act  had  authority  to 

Et  and  convey,  and  did  grant  and  convey, 
onveyance  absolute  and  in  fee,  in  1862.  to 
ice  w.  Carpentier  all  of  the  said  water 
front  of  the  town  of  Oakland;  that  by  mesne 
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conveyances  from  him  defendant  had  become 
and  was  the  owner  in  fee  simple  of  the  tracts 
numbered  two  and  four,  and  that  by  leases 
made  and  delivered  to  it  by  persons  claiming 
in  fee  under  and  by  virtue  of  mesne  convey- 
ances from  Carpentier.  defendant  had  acquired 
and  now  held  an  estate  for  the  term  of  ninety- 
pine  years  from  the  17th  of  February,  K}85,  in 
all  the  remaining  lands  and  premises  therein- 
before described.  And  it  was  further  averred 
that  the  state  did  not  by  the  act  approved  May 
4,  1852.  or  otherwise,  convey  the  water  front, 
or  any  part  thereof,  to  the  town  of  Oakland, 
nor  place  the  control  of  the  same  in  the  town, 
nor  divest  the  state  of  its  control  over  the  water 
front,  nor  had  the  legislature  of  the  state  any 
power  or  authority  to  grant  the  lands  to  the 
town  or  any  one.  or  to  divest  the  state  of  its  con- 
trol thereof,  and  that  the  town  did  not  grantor 
convey  to  Carpentier,  and  had  no  powrr  or 
authority  *under  the  act  of  May  4,  [234 
1852,  or  otherwise,  to  grant  or  convey  to  him 
any  part  of  the  water  front  of  the  town  of 
Oakland,  and  that  the  said  lands  at  all  times 
since  the  creation  of  the  state  of  California  had 
been  and  now  were  held  in  trust  by  the  state 
for  the  benefit  of  the  state,  and  at  all  times  had 
been  and  now  were  incapable  of  alienation  to 
any  person  or  of  being  reduced  to  private 
ownership. 

The  bill  then  proceeded  to  set  forth  a  num- 
ber of  other  claims  of  defendant  in  and  to  the 
premises  adverse  to  the  title  of  the  state,  such 
as  decrees  to  quiet  title,  conveyances  under 
judgment  sales,  &nd  sales  for  taxes,  all  of  which 
were  alleged  on  various  grounds  to  be  of  no 
force  or  effect  as  against  Uie  state;  and  it  was 
averred  that  defendant  had  not  and  never  had 
any  estate,  right,  title,  or  interest  in  or  to  the 
lands  or  premises,  or  any  part  thereof,  or  any 
right  to  the  possession  of  any  part  thereof;  and 
that  the  entry  upon  and  use  and  occupation  of 
the  public  domain,  as  set  forth,  was  a  pur- 
presture  and  a  public  nuisance,  and  interfered 
with  the  control  and  development  of  the  har- 
bor of  Oakland. 

It  was  also  alleged  that  the  act  entitled  '*An 
act  to  incorporate  the  town  of  Oakland,  and 
to  provide  for  the  construction  of  wharves 
thereat,"  approved  May  4,  1852,  was  repealed 
by  an  act  entitled  "An  act  to  incorporate  the 
city  of  Oakland,"  passed  March  25,  1854. 

The  prayer  of  the  amended  bill  was  that 
"said  defendant,  the  Southern  Pacific  Com- 
pany, be  required  to  set  forth  in  its  answer 
the  nature  of  its  claim  or  claims,  and 
that  all  adverse  claims  of  said  defendant  to 
said  premises  be  determined  by  the  decree  of 
this  honorable  court,  and  that  in  and  by  said 
decree  it  be  adiudged  that  your'orator  is  the 
owner  of  the  whole  of  said  premises  and  has 
lawful  right  to  control  the  same,  and  that  said 
defendant.  Southern  Pacific  Company,  has  no 
estate  or  interest  whatever  in  or  to  said  prem- 
ises as  against  your  orator,  and  no  right  to 
the  possession  of  any  part  thereof,  and  that 
the  clouds  and  doubts  cast  thereby  on  the  title 
of  your  orator  be  removed;  that  the  structures 
so  as  aforesaid  unlawfully  placed  upon  said 
premises  by  defendant  *be  abated,  and  [235 
that  the  writ  of  injunction  issue  out  of  this  hon- 
orable court,  and  under  the  seal  thereof,  com* 
inanding  the  removal  thereof,  and  that  said  do* 
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fendant,  and  all  persons  claiming  or  to  claim 
by  or  under  it,  be  perpetually  enjoined,  re- 
strained and  debarred  from  assertinfl^  any 
claim  of,  interest  in,  or  title  to  or  control  over 
laid  lands,  or  any  pari  thereof,  adverse  to  your 
orator.  That  your  orator  be  declared  to  have 
the  sole  and  exclusive  right  to  develop  and 
^control  the  said  harbor  of  said  city  of  Oak« 
hind,  and  to  dispose  of  such  rights  at  its  pleas- 
ure for  the  interests  of  the  public,  and  that  it 
be  adjudged  by  said  decree  that  ssAd  town  of 
Oakland  did  not  grant  or  convey,  and  had  no 
authority  to  grant  or  convey,  to  said  Garpen- 
iter  all  the  water  front  of  said  town,  to  wit: 
All  the  land  lying  within  the  corporate  limits 
of  said  town  situated  between  orainary  high 
tide  and  ship  channel,  or  any  part  thereof,  and 
that  by  said  decree  it  be  further  adjudged  that 
the  state  of  California  did  not  and  could  not 
grant  or  convey  the  said  water  front,  or  any 
part  thereof,  to  the  said  town  of  Oakland,  and 
that  any  control  over  said  water  front,  if  any, 
that  was  conferred  on  said  town  of  Oakland 
by  said  act  approved  May  4,  1852.  was  re- 
voked and  annulled  by  said  act  passed  March 
26, 1854." 

On  March  6,  1804,  the  defendant  filed  its 
answer,  claiming  title  in  fee  simple  to  tracts 
numbered,  three  and  four;  a  leasehold  estate 
under  the  Central  Pacific  Railroad  Company, 
in  tracts  numbered  one,  two,  six,  and  seven; 
and  under  the  South  Pacific  CcMLSt  Railroad 
Company,  in  tract  number  five.  The  answer 
admitted  that,  by  virtue  of  it«  sovereignty,  the 
istate  of  California  became  the  owner  and  pro- 
prietor of  the  beds  of  the  bay  of  San  Francisco 
and  San  Antonio  estuary,  but  averred  that  by 
the  grant  thereinafter  set  forth  the  state  lost 
the  proprietary  rieht  and  title  over  the  de- 
scribed property  situated  between  high  water 
mark  and  ship  channel  in  the  city  of  Oakland. 
It  admitted  that  the  lands  were  ordinarily  below 
the  line  of  ordinary  high  tide,  but  denied  that 
they  all  continued  to  lie  below  that  line,  and 
averred  that  a  portion  of  the  land  which  for- 
merly formed  a  part  of  the  bay  and  estuary 
was  now  above  high  tide  line, having  been  filled 
236]*  in  and  reclaimed  by  defendant  and  its 
grantors  and  lessors;  that  at  least  one  half  of 
tract  one,  five,  six  and  seven,  and  nearly 
nil  of  tracts  two,  three  and  four,  were  entirely 
hsLfe  at  low  tide.  It  denied  that  any  portion 
of  the  lands  claimed  by  defendant  interfered 
with  the  harbor  of  Oakland  or  of  the  city  of 
San  Francisco,  or  hindered  or  obstructed  com> 
merce,  or  infringed  upon  or  obstructed  the 
practicable  navigable  waters  constituting  the 
^arbors  of  either  of  those  cities;  and  averred 
that  all  the  lands  described  in  the  bill  except 
parcel  number  six  were  occupied  by  wharves, 
warehouses,  depots,  and  other  structures 
necessarr  for  the  convenience  of  commerce 
and  navigation,  and  that  all  of  said  structures 
were  used  in  the  interest  of  the  same,  and  were 
hiwf  uUy  erected  and  maintained. 

The  answer  admitted  that  the  defendant 
claimed  the  title  and  right  adverse  to  the  state 
in  and  to  all  the  premises  particularly  de- 
scribed except  that  portion  which  was  included 
within  the  harbor  lines  of  the  creek  of  San 
Antonio  as  established  by  authority  of  the 
United  States;  and  that  defendant  asserted  ex- 
clusive control  over  all  the  lands  except  those 
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outside  of  the  pierhead  lines  of  the  harte; 
but  denied  that  it  prohibited  all  vessels  except 
its  own  from  landing  or  excluded  any  penom. 
from  using  said  wharves,  although  it  ad- 
mitted that  it  would  prohibit  any  one  from 
using  any  part  of  the  diores  or  buildings  with> 
out  defendant's  consent  or  unless  compaMa- 
tion  was  made  therefor. 

The  answer  denied  the  right  of  the  state  to 
exercise  any  control  over  any  of  the  lands  not 
covered  by  navigable  waters  except  goveim- 
mental,  and  while  admitting  that  the  state  had 
the  right  to  regulate  whaves  built  upon  said 
premi»»,  denied  that  it  had  any  power  to  ed- 
lect  wharfage  or  dockage  from  'the  uae  of  trnj 
part  thereof  The  answer  denied  that  (heoclj 
ground  on  which  defendant  based  ttsdaioa 
was  that  by  virtue  of  the*act  of  the  legislatine 
of  May  4,  1853,  the  state  granted  to  the  town 
of  Oakland  the  title  to  the  whole  of  the  wtter 
front  of  that  town,  that  is  to  say,  of  the  hud 
lying  within  the  then  corporate  Umits  of  the 
town  of  Oakland,  situated  between  high  tide 
and  ship  channel,  and  which  ^included  [S37 
the  lands  hereinbefore  described;  but  admitted 
that  it  was  one  of  the  grounds,  and  iosirted 
that  by  said  act  the  town  of  Oakland  was 
vested  with  absolute  control  and  ownenUp 
of  the  water  front  with  power  to  dispose  of 
and  convey  the  same  absolutely  and  in  fee 
simple  to  any  person,  and  that  thereby  Iks 
state  divested  itself  of  all  control  and  npet- 
vision  over  the  land  aa  proprietor  thereof,  aad 
could  only  control  the  same  politfcaUy.    And 
defendant  claimed  that  the  town  of  Otkkod 
under  said  act  had  lawful  authority  to  fraac 
and  convey  and  had  granted  and  conveyed, 
both  by  ordinances  and  bv  a  deed  of  convey- 
ance,  the  land  absolutely  in  fee  to  H.  W.  Oi- 
pentier  In  1853,  and  that  bw  mesne  oodtej- 
ances  from  Mid  Carpentier,  clefendant  beeam* 
and  was  the  owner  in  fee  simple  of  the  Incti 
of  land  described  in  the  bill  and  numberfd 
third  and  fourth;  that  by  mesne  cooveyt&cm 
from  said  Carpentier,  the  Central  Pacific  RaH* 
road  Company  became  and  was  the  owii<r  ii 
fee  aimple  of  the  tracts  of  land  described  at 
first,  second,  sixth  and  seventh,  and  that  de- 
fendant  had  a  leasehold  interest  thereia;  tkn 
the  South  Pacific  Coast  Railway  Compaay  by 
mesne  conveyances  from  said  Carpentier  be* 
came  and  was  the  owner  in  fee  simple  of  the 
tract  of  land  numbered  fifth  In  said  amended 
bill  of  complaint,  and  that  the  defendaai  bad 
leasehold  interest  therein.    The  answer  mi 
forth  minutel  V  and  in  detail  all  the  trossdi 
on  which  defendant  rested  its   dsns,  tsd 
which  need  not  be  repeated  here. 

Replication  was  filed  March  18,  l9Kadm 
the  same  dav  the  court  denied  a  motloa  of  lbs 
city  of  Oakland  for  leave  to  be  Joined  by  b* 
terveniion  as  co-complainant  in  the  bill  bsl 
granted  leave  to  the  city  to  file  briefs,  soeosi' 
panied  by  such  documents  and  maps,  fOmtt^ 
tive  of  its  alleged  title,  as  it  might  be  adriMl 
On  April  80, 1894,  an  order  was  made  bytbi 
court  in  reference  to  deposltioiu  thentefon 
placed  in  the  custody  of  the  derk  of  the  eo«t» 
together  with  maps  and  cxhlbitB,  aad  #- 
pointing  a  commissioner  to  take  tsitiBOsr 
herein,  Instructing  him  to  take  and  retnniaes 
testimony  as  might  be  offered  by  etthsr  of  ^ 
parties*  and  to  receive  and  icton  soeb  doca- 
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and  maps  UliistratWe  of  the  alleged  title 
of  tlM  city  of  Oakland  as  it  might  deem  proper 
to  offer,  pursuant  to  the  order  of  March  12, 
18M. 

238]  ^*The  depositions  and  exhibits  referred 
to  in  this  order  were  thereupon  opened  and 
filed,  and  subsequently  the  evidence  adduced 
before  the  commissioner  and  transmitted  with 
bis  report  to  the  court.  This  embraced  many 
depositions  on  both  sides  and  a  large  number  of 
maps,  papers,  and  documents.  The  cause  was 
hem  upon  pleadings  and  proofs,  December 
19. 90.  and  21,  1894. 

The  record  is  Toluminous,  but  only  so  much 
of  the  matters  declosed  as  will  tend  to  explain 
the  nature  and  scope  of  the  case,  chiefly  as 
presented  by  defendant,  need  be  stated. 

The  l^islature  of  California  on  May  4, 1853, 
psssed  an  act  entitled  VAn  act  to  incorporate 
the  town  of  Oakland  and  to  provide  for  the 
construction  of  wharves  thereat,"  the  bound- 
aries of  the  town  embracing  some  7840  acres 
of  land  between  high  tide  and  ship  channel, 
1549  acres  of  upland,  and  493  acres  of  salt 
marsh.     The  corporate  duties  and  powers  of 
the  town  were  vested  in  a  board  of  trustees, 
including   the   usual   powers    of   such  mu- 
aidpalities  in  regard  to  streets,  roads,  bridges, 
wharves,   ferries,  docks,  piers,  etc.,  and  the 
act  also  provided  that  '*with  a  view  to  facili- 
tate the  construction  of  wharves  and  other  im* 
provements,  the  lands  lying  within  the  limits 
aforesaid,  between  high  tide  and  ship  channel, 
are  hereby  granted  and  released  to  said  town: 
Protided,  That  said  lands  shall  be  retained  by 
■aid  town  as  common  property,  or  disposed  of 
for  the    purposes  aforesaid.      The    trustees 
were  chosen  as  prescribed  by  the  Act  in  May, 
1852,  and  organized  as  a  br)ard  thereunder. 
On  the  eighteenth  of  May  the  board  of  trus- 
tees passed  an  ordinance  entitled  "An  ordi- 
nance for  the   disposal   of   the  water  front 
belonging  to  the  town  of  Oakland,  and  to  pro- 
vide for  the  construction  of  wharves,"  which 
was  en^ossed    and   signed    by   the    presi- 
dent and  clerk  of  the  board  on  May  27,  1852. 
This  ordinance  granted  in  its  first  section  to 
Horace  W.  Carpentier  and  his  legal  represent- 
atives for  the  period  of  thirty-seven  years  the 
exclusive  right  and  privilege  of  constructing 
wharves,  piers,  and  docks  at  any  points  within 
the  corporate  limits  of  the  town,  with  the 
right  of  collecting  wharfage  and  dockage  at 
snch  rates  as  he  may  deem  reasonable,  subject 
to  a  proviso  for  the  erection  of  these  wharves 
230]*within  a  specified  time  and  at  particular 
locations,  and  the  payment  to  the  town  of  a  cer- 
tain percentage  of  the  receipts  for  wharfage: 
and  by  its  second  section  granted  to  him  and 
to  his  assigns  or  legal  representatives,    with 
the   view    as    expressed    therein    to    more 
tpeedily  carry  out  the  intentions  and  purposes 
of  the  act  of  incorporation,  and  in  considera- 
tion of  the  premises  and  of  a  contract  on 
Carpentier's  part  to  build  for  the  town  a  pub- 
lic school-house,  "the  water  front  of  said  town, 
that  it  to  say,  all  the  land  lying  within  the 
Ihnits  of  the  town  of  Oakland  Mtween  high 
tide  and  ship  channel,  as  described  in  eaid  act, 
together  with  all  the  right,  title  and  interest  of 
the  town  of  Oakland  therein;"  and  by  the 
third  section  the  president  of  the  board  of  trus- 
teei  was  "charged  with  the  duty  of  executing, 
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on  behalf  of  the  town  of  Oakland,  a  grant  and 
conveyance  in  accordance  with  the  provisions 
of   this  ordinance."    On  May  81,  1852,  the 
president  of  the  board  executed  and  delivered 
to  Carpentier  a  deed  of  conveyance,  which  de- 
clared that  the  president,  in  conformity  to  the 
provisions  of  the  orcUnance  of  May  27,  1852, 
and  in  virtue  of  the  authority  vested  in  him 
by  the  constitution  and  laws  of  California, 
and  especially  by  the  Act  of  May  4, 1852,.in  his 
official  capacity  "as  said  president  and  in  view 
of  the  public  convenience,"  granted  to  Carpen- 
tier the  exclusive  right  ana  privilege  of  con- 
structing wharves,   etc.,  with    the   right   of 
collecting  wharfage  and  dockage  for  thirty* 
seven  years;  and,  in  consideration  of  the  cov- 
enants hereinafter  mentioned  and  of  five  dollars 
paid  to  the  town,"  in  obedience  to  the  ordi- 
nance aforesaid  and  by  virtue  of  the  authority 
as  aforesaid  vested  in  him  as  president  of  the 
board  of  trustees,  and  by  virtue  of  said  office, 
sold,  transferred,    granted,    and  released  to 
Carpentier  and  his  legal  representatives  "all 
the  right,  title,  and  interest  of  the  said  town  of 
Oakland  in  and  to  the  water  front  of  said 
town,  that  is  to  say,  all  the  land  lying  within 
the  now  corporate  limits  of  the  town  of  Oak- 
land and  situated  between  high  tide  and  ship 
channel  as  granted  to  said  town  by  And  as  de- 
scribed in  said  above  entitled  act,"  provided 
that  Carpentier   or  his  legal  representatives 
should  construct  certain  wharves  within  times 
specified,  and  also  that  two  per  cent  of  the  re- 
ceipts for  wharfage  should  be*payable  to[240 
the  town  of  Oakland.  Upon  this  deed  an  agree^ 
ment  by  Carpentier,  under  seal,  was  indorsed,, 
bearing  the  same  date,  covenanting  and  agree- 
ing to  carry  out  the  objects  and  purposes  of 
the  grant  *and  conveyance  to  construct  the 
wharves  as  provided  for  in  the  deed,  and  to 
build  for   the  town  a  public  school-house, 
agreeably  to  the  terms  of  an  earlier  obligation 
in  reference  thereto.    This  conveyance  and 
contract  were  filed  for  record  January  12, 1853. 
Thereupon  Carpentier  built  one  of  the  wharves, 
upon  the  completion  of  which  the  board  of 
trustees  on  January  1,  1853,  passed  a  further 
ordinance  entitled  "An  ordinance  to  approve 
the  wharf  at  the  foot  of  Main  street,  and  to 
extend  the  time  for  the  construction  of  the 
other  wharves,"  which  declared  that  the  wharf 
at  the  foot  of  Main  street  had  been  built  and 
completed  to  the  entire  satisfaction  of  the 
board  of  trustees  and  according  to  the  terms 
and  within  the  time  specified  in  the  ordinance 
of  May  18,  1852,  accepted  the  same  and  ex- 
tended the  time  for  the  completion  of  the 
other  two  wharves.    Carpentier  constructed  a 
second  wharf,  and  built  and  delivered  to  the 
town  a  public  school-house  conformably  to  his 
contract,  and  thereafter,  and  on  August  27, 
1858,  the  town  passed  another  ordinance,  rati- 
fy in  a^  and  confirming  the  original  ordinance 
of  May  18,  27, 1852,  and  granting,  selling,  and 
conveying  the  waterfront  of  the  town  of  Oak- 
land "unto  the  said  Carpentier  and  his  legal 
representatives,  in  fee  simple  forever,  with  the 
right  to  erect  wharves,  piers,  docks  and  build- 
ings St  any  and  all  points  thereon,  not  ob- 
structing naviffation,  and  to  freely  use  and 
occupy  we  lands  herein  conveyed/'^  This  or- 
dinance approved  of  the  second  wharf  as  built 
within  the  time  and  in  accordance  with  the 
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provisions  of  the  preceding  ordinances,  and 
accepted  and  approved  of  the  school-house  as 
completed  to  the  satisfaction  of  the  t)oard  and 
according  to  the  terms  of  the  ordinance  and 
contract,  and  provided  that  the  third  wharf 
might  be  built  at  the  foot  of  another  street 
than  that  originally  mentioned,  which  third 
wharf  the  evidence  tended  to  diow  was  8ul>- 
•equently  constructed. 

On  March  25,  1854,  an  act  of  the  legislature 
of  California  was  approved,  entitled  "An  act  to 
Incorporate  the  citv  of  Oakland,**  which  pro- 
241  Jvided  in  its  first  section  *that  '*  the  cor- 
poration or  body  corporate  now  existing  and 
known  as  the  town  of  Oakland,  shall  remain 
and  continue  to  be  a  body  politic  and  corpo- 
rate by  the  name  of  the  city  of  Oakland,"  and 
that  '*the  boundaries  of  said  city  shall  be  the 
same  as  the  boundaries  of  the  present  town  of 
Oakland."  Section  12  of  this  Act  provided: 
"The  corporation  created  by  this  act  shall  suc- 
ceed to  all  the  legal  and  equitable  rights, 
claims,  and  privileges,  and  be  subject  to  all 
the  legal  liabilities  and  obligations  made  bona 
fide  of  the  town  of  Oakland;  and  the  common 
council  shall  have  full  power  to  maintain  suits 
fn  the  proper  courts  to  recover  any  right,  or 
interest,  or  property  which  inay  have  accrued 
to  the  town  of  Oakland."  Section  19  was  as 
follows:  '^The  act  entitled  'An  act  to  incorpo- 
rate the  town  of  Oakland,  and  to  provide  for 
the  construction  of  wharves  thereat,'  is  hereby 
repealed;  and  anv  ordinance  of  said  'town  of 
Oakland,'  providing  for  the  levying  and  col- 
lection of  taxes,  and  directing  or  authorizing 
the  expenditure  of  money,  or  the  assumption 
of  any  debts  or  liabilities,  are  hereby  suspended 
until  the  organization  of  the  government  cre- 
ated by  this  act."  By  the  fifth  section  of  an  Act 
of  the  legislature  of  California,  approved  Hay 
14,  1861,  "amendatory  and  supplementary  to 
the  Act  of  March  25,  1854,  it  was  provided: 

.  *The  common  council  of  the  city  of  Oakland 
is  hereby  authorized  and  empowered  to  ratify 

'  and  confirm  any  ordinance  or  resolution  of  the 
board  of  trustees  of  the  late  town  of  Oakland." 
On  May  15.  1861,  the  legislature  of  the  state 
passed  another  act  to  amend  the  act  of  March 
25,  1854,  reincorporating  the  city  of  Oakland, 
the  twefth  section  of  which  read  as  follows: 
"The  corporation  created  by  this  act  shall  suc- 
ceed to  all  the  legal  and  equitable  rights, 
claims,  and  privileges,  and  be  subject  to  aU  the 
legal  or  equitable  liabilities  and  obligations  of 
the  town  of  Oakland  ;  and  tbe  ordinances  of 
the  board  of  trustees  of  said  town  are  hereby 
ratified  and  confirmed,  and  the  common  coun- 
cil shall  have  power  to  maintain  suits  in  the 
proper  courts  to  recover  any  right  or  interest 
or  property  which  may  have  accrued  to  the 
town  of  Oakland." 

242]  On  March  21, 1868,  the  legislature  *of 
California  passed  an  act  authorizing  and  em- 
powering the  council  of  the  city  of  Oakland, 
the  mayor  concurring,  "to  compromise,  settle 
and  adjust  any  and  all  claims,  demands,  con- 
troversies and  causes  of  action  in  which  tbe 
said  city  is  interested.  On  March  27,  1868, 
tbe  Oakland  Water  Front  Company  was  or- 
ganized under  an  act  of  the  legislature  of 
April  14.  1858,  having  the  objects,  among 
others,  "to  acquire,  build,  construct,  own, 
hold,  manage,  use  and  control  wharves,  docks 
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basins,  dry  docks,  piers  and  warehouses  in  the 
city  of  Oakland  and  in  the  vicinity  thereof  ia 
the  state  of  California,  and  to  lease,  tdl,  coo- 
vey,  grant,  mortgage,  hypothecate,  alienate  or 
otherwise  dispose  of  the  same."    Thecoondl 
of  the  city  of  Oakland  on  April  1. 1868,  paavd 
an  ordinance  "for  the  settlement  of  cootrover- 
sies  and  disputes  concerning  the  water  froot 
of  the  city  of  Oakland,  tbe  franchiae  thereof 
and  other  matters  relating  thereto,"  which  or- 
dained that  "the  claims,  demands,  controver- 
sies, disputes,  litigations,  and  causes  of  actloa, 
heretofore  existing  between  the  d^  of  Oak 
land  on  the  one  part,  and  Horace  W.  Carp«a- 
tier  and  his  assiens  on  the  other  part,  relating 
to  the  force  validity  and  effect  of  the  ordinance 
of  May  18,  27,  1852,  and  of  the  conveyaooe  \o 
Carpentier  by  the  president  of  the  board  of 
trustees,  dated  May  81,  1858;  and  of  the  ordi 
nance  of  the  town  of  January  1.  1858;  and  of 
the  ordinance  of  August  27, 1858,  "are  htnbf 
compromised,  settled,  and  adjusted,  and  the 
said  above  mentioned.ordinanoea  and  ooavejp- 
ances  are  made  valid,  binding,  and  ratUed 
and  confirmed,  and  all  disputes,  litigatioot, 
controversies,  and  claims  in  and  to  tte  fran- 
chises and  property  described  in  «ikl  ordi- 
nances and  deed  of  convey4nce,  and  every 
part  thereof  are  abandoned  and  released  by 
the  said  city  of  Oakland  U>  the  said  Canpentler 
and  his  assigns,  upon  the  following  oonaitioos. 
to  wit,  that  the  said  Carpentier  and  hIsassigBS 
shall  convey  by  proper  and  sufllcient  deeds  of 
conveyance  all  the   property  and  franchises 
mentioned  and  describea  in  said  ordiaanoet 
and  deeds  of  conveyance  hereinbefore  referred 
to,  to  the  Oakland  Water  Front  Company,  to 
be  used  and  applied  in  accordance  with  the 
terms,  conditions,  stipulations,  and  agreem^t 
contained  in  certain  contracts  ^between  [S43 
the  said  Oakland  Water  Front  Company  ted 
the  Western  Pacific  Railroad  Company  tod 
other  parties,  bearing  even  date  herewith!  with 
the  exceptions  in  the  said  agreement  ipecifled.' 
On  April  2,  1868.  the  council  pa«s«d  aa 
other  ordinance  entitled  "An  ordinance  fioally 
settling,  adjusting  and  compromising  the  qnsi 
tion  of  the  water  front,**  reciting  Uiat  it  ap- 
pearing that  all  the  terms  and  conditloos  of 
the  previous  ordinances  bad  l>een  fully  satia 
fied  and  complied  with  by  Carpentier  and  hii 
assigns,  all  the  ordinances  aiKi  deed  iherein 
mentioned  and  described  were  finally  ratlisd 
and  confirmed,  and  all  disputea,  coatroversieft, 
causes  of  action,  between  the  dtj  and  OMpsa- 
tier  and  his  assigns,  were  released  to  the  said 
Carpentier  and  his  assigns,  "provided,  that 
nothing   herein   contained   shall  release  the 
right  of  the  city  of  Oakland  to  tbe  revenka 
of   the  property,  franchisee   and  rights  re- 
leased, as  provided  in  tlie  contract  fietwssa 
the  Western  Pacific  Railroad  Company  sad 
the  Oakland  Water  Front  Company,  la  esar 
said  city  of  Oakland  ahall  become  entitled 
to  the  same  under  said  contract"    The  eoe 
tracts  mentioned  in  the  first  ordinance  wen 
a  contract  between  the  Oakland  Water  Frooi 
Company,  the  Western  Pacific  Railroad  Ona 
pany,  the  city  of  OakUnd,  Horace  W.  Otf- 
pentier.  John  B.  Felton,  and  Leland  Scaaford 
not  in  fact  executed  by  the  citr  of  Oakland; 
and  a  contract  between  the  West«n  Padic 
Railroad  Company,  Stanford,  and  tbe  Oaklsad 
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Wmter  Front  Company.    The  first  contract  re- 
cited the  deed,  dated  March  HI,  1868,  acknowl- 
edged April  1,  1868,  of  Horace  W.  Carpentier 
to  the  Oakland  Water  Froot  Compaoy  for  the 
water  front  property,  and  that  '*the  said  deed 
WAS  executed  to  the  Oakland  Water  Front 
CMQipany,  upon  the  express  trusts,  and  subject 
to  the  covenants  and  agreements  herein  set 
forth.**    By  this  contract  It  was  provided  that 
the  Western  Pacific  Railroad  Company  should 
select  from  and  locate  upon  the  premises  de- 
scribed in  the  deed  from  Horace  W.  Carpen- 
tier to  the  Oakland  Water  Front  Company 
five  hundred  acres  of  land  in  one  or  two  par- 
cels; that  it  should  have  frontage  on  ship  chan- 
nel not  exceeding  one  half  mile  in  length ;  and 
atoo  select  and  locate  within  said  time,  over  the 
244]*remaiDder  of  said  premi8es,certaiD  right 
of  way;  and  the  Oakland  Water  Front  Com- 
pany, on  its  part,  covenanted  that  it  would,  at 
any  time  after  such  selection  and  location, 
upon  demand,  convey  by  proper  conveyances 
the  add  five  hundred  acres  and  the  right  of 
way  aforesaid,  and  that  such  conveyance  or 
conveyances  should  contain  a  covenant  that  if 
the  parcels,  or  either  of  them,  should  be  located 
out  to  a  westerly  water  front  of  twenty-four 
feet  of  depth  of  water  at  low  tide,  no  lands 
should  be  sold  westerly  therefrom,  and  no  ob- 
struction or  impediment  should  ever  be  placed 
or  put  in  front  or  westerly  of  the  same,  or  any- 
thing be  done  to  prevent  the  free  and  unob- 
structed approach  of  vessels  to  said  parcels. 
It  was  further  covenanted  on  the  part  of  the 
Oakland  Water  Front  Company  that  it  would, 
upon  demand,  convey  to  the  city  of  Oakland  a 
certain  described  part  of  the  premises;  and 
that  it  would,  within  a  reasonable  time,  desig- 
nate and  dedicate  as  a  navigable  water  front 
for  public  use  the  channel  of  San  Antonio 
creek  from  ship  channel  to  the  town  of  San 
Antonio,  stating  the  width.    In  the  contract 
between  the  Western  Pacific  Railroad  Com- 
^y,   Stanford,    and    the    Oakland  Water 
Front  Company,  the  Western  Pacific  Railroad 
Company  covenanted  that,  upon  conveyance 
beinff  made  to  it,  so  as  to  vest  a  good  title  m 
fee  simple  In  said  company,  and  upon  the  per- 
foimance  and  execution  by  the  municipal  au- 
thorities of  the  city  of  Oakland  oi^  all  instru- 
ments,   ordinances,    acts,    and    proceedings 
necessary  to  perfect,  complete,  and  makego^ 
the  title   to  said  premises  described  in  said 
deed  from  said  Carpentier  to  said  Oakland 
Water  Front  Company,  within  a  reasonable 
time  and  with  reasonable  dispatch,  it  would 
proceed  and  construct,  or  purchase  and  com 
plete,  a  railroad  connection  from  its  main  line 
to  the  said  parcels  thus  selected  by  it,  or  one 
of  them,  and  would,  whhin  said  time,  com- 
plete such  connecting  railroad  thereto,  and 
would  construct  on  said  parcels,  or  one  of 
them,  the  necessary  buildings  and  structures 
for  a  passenger  and  freight  depot,  and  would 
expend,  within  three  years,  not  less  than  five 
hundred  thousand  dollars  upon  said  premises, 
sod  if  it  should  fail,  or  neglect  or  refuse  to  do 
the  same  within  three  years,  that  the  five  hun- 
245]dred  acres  of  land,   thus  ^conveyed, 
should  be  forfeited  and  should  be  conveyed 
by  the  company  to  the  city  of  Oakland. 

By  deed  dated  March  81, 1868.  and  acknowl- 
edged  April  1,  1868,  Horace  W.  Carpentier 
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conveyed  to  the  Oakland  Water  Front  Com- 
pany, its  successors  or  assigns,  the  water  front 
to  the  city  of  Oakland,  and  the  rights  and 
franchises  therein  mentioned.  The  Oakland 
Water  Front  Company  by  deed  dated  Jan- 
uary 12,  1869,  conveyed  to  the  city  of  Oakland 
the  land  agreed  to  be  conveyed  in  the  above 
contract.  The  Oakland  Water  Front  Com- 
pany, July  13, 1879,  dedicated  for  the  purposes 
of  a  harbor  and  navigable  water  course  nearly 
the  whole  of  the  estuary  of  San  Antonio  and 
to  the  fullest  extent  all  the  land  in  the  estuary 
set  aside  by  the  government  for  harbor  pur- 
poses. On  July  27.  1870.  the  Oakland  Water 
Front  Company  convey  ed  to  the  Western  Paci- 
fic Railroad  Company  the  tract  of  land  on  the 
water  front  selected  and  located  by  it  for  rail- 
road purposes  under  the  terms  of  the  contract 
of  April  1.  1^68,  as  desired  and  required  by 
the  city  of  Oakland,  and  these  arc  tracts  one 
and  six  and  a  poriion  of  five.  The  We$*tern 
Pacific  Railroad  Company  in  1868  or  1869  es- 
tablished its  terminus  on  tract  first,  built  a 
lonff  wharf  and  station  at  the  end  of  it  with 
buildings,  docks,  wharves,  and  depot  for  pas- 
sengers and  freight  by  vessels  and  ferryboats. 
Tract  second  was  conveyed  by  the  Oakland 
Water  Front  Company  to  the  Central  Pacific 
Railroad  Company  on  May  8,  1878.  The 
greater  portion  of  this  tract  is  occupied  by  a 
slip  for  freight  steamers,  and  the  tracks  and 
appurtenances  necessary  in  handling  freight 
cars.  Large  sums  of  money  were  expended 
by  the  railroad  companies,  and  the  fulfilment 
or  conditions  on  their  part  may  be  assumed. 
The  area  of  the  seven  tracts  embraced  838 
acres.  It  was  stipulated  that  the  Central  Paci- 
fic Railroad  Company  since  the  year  1870  had 
been ,  and  still  was.a  corporation  organized  and 
existing  under  the  *laws  of  the  state  of  [246 
California,  hy  the  consolidation  and  amalgama- 
tion of  the  Cfentral  Pacific  Railroad  Company 
of  California,  the  Western  Pacific  Railroad 
Company,  San  Francisco  &  Oakland  Rail- 
road Company,  San  Francisco  &  Alameda 
Railroad  Company,  and  other  railroad  com- 
panies, all  theretofore  organized  and  doing 
business  under  the  laws  of  the  state  of  Cali- 
fornia; that  the  South  Pacific  Coast  Railway 
Company  since  the  year  1887  had  been,  and 
still  was,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  California; 
that  the  Oakland  Water  Front  Company  was 
organized  as  a  corporation  under  and  in  pur- 
suance of  its  articles  of  incorporation  set  forth 
in  the  record,  and  was  created  for  the  purposes 
therein  specified  as  such  corporation  and  none 
other,  and  had  ever  since  existed,  and  still  ex- 
isted, under  such  articles  and  none  other, 
under  the  laws  of  the  state  of  California;  that 
the  defendant,  Southern  Pacific  Company,  was 
a  corporation,  citizen,  and  resident,  as  set 
forth  in  the  original  and  amended  bills  of  com- 
plaint; that  the  different  pieces  or  parcels  of 
land  described  were  parts  and  portions  of  the 
bay  of  San  Francisco  and  San  Antonio  estuary, 
and  in  their  natural  state  were  covered  by  the 
waters  at  ordinary  high  tide,  and  were  so  at 
the  time  California  was  admitted  into  the 
Union;  that  tracts  first,  second,  third,  fourth, 
fifth,  sixth,  and  seventh,  were  separated  from 
the  upland  by  the  patent  line  of  the  Mexican 
grant  known  as  the  Peralta  grant,  confirmeri 
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by  the  United  States  to  the  heirs  of  Peralta, 
which  line  was  designated  as  meandering 
along  the  line  of  ordinary  high  tide;  that  the 
Cen&l  Pacific  Railroad  Company  was  the 
owner  of  the  upland  down  to  the  Peralta  grant 
line  in  front  of  tracts  first,  second,  and  seventh, 
and  was  the  owner  of  an  undivided  one  half  in- 
terest in  the  upland  down  to  the  Peralta  line 
fronting  upon  tract  sixth;  that  the  Central 
Pacific  Railroad  Company  leased  all  of  said 
tracts  of  land,  both  upland  and  tide  water,  to 
defendant.  Southern  racific  Company,  on  Feb- 
ruary 17, 1885,  for  a  period  of  ninety-nine 
years,  and  the  Southern  Pacific  Company  ever 
since  that  time  had  been  in  the  actual  oc 
cupancy  of  tracts  first  and  second;  that  the 
Southern  Pacific  Company  was  the  owner  of 
the  upland  in  front  of  and  bounded  by  tract 
third  and  in  the  actual  occupation  thereof; 
that  said  company  was  not  the  owner  of  any 
upland  adjoining  tract  fourth,  but  was  in  the 
actual  occupancy  of  that  tract;  that  the  South 
Pacific  Coast  Railway  Companv  was  the  owner 
of  at  least  an  undivided  one  half  interest  in  the 
upland  down  to  the  Peralta  grant  line  in  front  of 
247]  tract  fifth,  and  that  'company,  on  July 
1,  1887,  leased  that  tract,  together  with  the 
upland,  to  defendant.  Southern  Pacific  Com- 
pany, for  a  term  of  ninety  nine  years,  and  ever 
since  that  time  said  S  mthem  Pacific  Company 
had  been  occupying  and  using  said  tract;  that 
defendant.  Southern  Pacific  Company,  ac- 
quired by  mesne  conveyances,  from  Horace 
W.  Carpentier,  all  the  right,  title,  and  interest 
of  Carpisntier,  if  any  he  bad,  in  and  to  tracts 
third  and  fourth;  that  the  South  Pacific  Coast 
Railway  Company  acquired  by  like  convey- 
ances such  interest,  if  any  there  were,  to  tract 
fifth;  and  that  the  Central  Pacific  Railroad 
Company  had  acquired,  by  like  conveyances, 
such  interest,  if  any,  to  tracts  first,  second, 
sixth,  and  seventh.  Certain  proceedings  and 
decree  in  a  suit  in  1857,  between  the  city  of 
Oakland  and  Carpentier,  were  also  put  in  evi- 
dence; also  a  sheriff's  deed  to  one  Watson  dated 
April  24,  1856,  purporting  to  convey  the  water 
front;  also  tax  deed  dated  October  14, 1871,  to 
Thomas  Lemon,  on  judgment  for  taxes  against 
the  Oakland  Water  Front  Company  and  the 
water  front  of  the  city  of  Oakland;  also  tax 
deed  dated  May  14,  1880,  of  the  water  front  to 
Watson.  It  was  agreed  that  whatever  right, 
title  or  interest  was  acquired  through  these 
deeds,  or  either  of  them,  became  vested  by 
mesne  conveyances  in  the  Central  Pacific 
Railroad  Company  as  to  tracts  first,  second, 
sixth,  and  seventh;  in  defendant.  Southern 
Pacific  Company,  as  to  tracts  third  and  fourth; 
and  in  the  South  Pacific  Cottst  Railway  Com- 
pany as  to  tract  fifth. 

On  July  12,  1882,  the  council  of  the  dty  of 
Oakland  passed  an  ordinance  directing  the 
withdrawal  of  defences  in  certain  cases  and 
the  filing  of  %  disclaimer  of  any  interest  or 
estate  in  the  property  described  therein,  and 
the  discontinuance  of  an  action  in  which  the 
city  of  Oakland  was  plaintiff  and  the  Oakland 
Water  Front  Company  and  others  were  de- 
fendants, with  a  stipulation  that  th  Oakland 
Water  Front  Company  might  have  a  final 
ladffment  and  decree  quieting  its  Utle  to  the 
land  described  in  its  croes-bilT  of  complaint, 
provided  that  the  reversion  of  the  city  to  col- 


lect  wharfage,  toUa,  and  dockage  at  the 
piration  of  the  original  grant  to  ^ 
should  not  be  affected;  and  farther  ptbvidiB^ 
that  all  claims,  demands,  controvenleB,  uHomm^ 
and  causes  of  action  against  the  *CeDtra)r24S 
Pacific  Railroad  Company  and  the  OtklaMi 
Water  Front  Company,  or  ai^ainst  either  of 
them,  in  which  the  city  of  Oakland  was  in- 
terested, were  thereby  released,  compromisedL 
settled,  and  adjusted  forever.  Certain  de- 
crees in  the  suits  referred  to  in  the  ordinance^ 
quieting  title  to  the  tracts  in  the  Central  P»- 
cific,  the  Oakland  Water  Front  Companv,  and 
Huntineton,  as  against  the  city  of  Oauand, 
are  in  the  record. 

Jf«Mr«.  Wm.  H.  B.  Hart.  Atty.  Geo.  ad 
California,  and  AyUU  B,  Cotton,  for  the  ooib- 
plainant. 

Mes9rB.  William  H.  Stewart,  J.  Hnb- 
ley  Aahton«  John  K.  Coweo«  Bwgk  L. 
Bond,  Jr.,  and  Harvey  8,  Brown  for  defendaot. 

Mes9r9.  Jolm  S.  Killer,  Williaa  R. 
Davis*  Jama  A.  Johnson,  WHltam  Lair  HUL 
Edtcard  J,  PringU  and  £1!.  A.  PovtU  tot  the 
city  of  Oakland,  by  special  leave  of  coorL 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court. 

By  the  third  of  our  genera]  rules  it  is  pro- 
vided: "This  coun  considers  the  former 
practice  of  the  courts  of  King's  Bench  and 
of  chancery,  in  England,  as  affording  oQiliaea 
for  the  practice  of  this  court;  and  will  froai 
time  to  time,  make  such  alterations  ihrrein  as 
circumstances  may  render  necessary.  **  This 
rule  is,  with  the  exception  of  some  tli^t 
verbal  alterations  and  the  addition  of  tlie  wr*rd 
"former"  before  ♦the  word  ••pracilce"  in(24$> 
the  first  line,  the  same  as  original  genml  rale 
seven,  adopted  August  8,  1791.  1  Craoch« 
XVII.  [20:  901];2Dall.  411  [1:437].  And  in 
cases  or  original  Jurisdiciion  It  has  been  d» 
termined  that  this  court  will  frame  its  proceed- 
ings according  to  those  which  had  heei 
adopted  in  the  Engli»h  courts  In  ana)o.:oiis 
cases,  and  that  the  rules  of  court  in  chia> 
eery  should  govern  in  conducting  the  case  to 
a  final  issue  {Wiode  Island  ▼.  MoMfaehMstttt, 
78  U.  8. 12  Pet.  657  [9: 12381;  88  U.  a  l«  P*t. 
23  [10:  411;  89  U.  S.  14  Pel.  210  [10:  4»J:  41 
U.  k  15  Pet.  283  [10:  721];  Georyia  v.  Grmnt, 
78  U.  8.  6  Wall.  241  [18:  848])  although  the 
court  is  not  bound  to  follow  this  practkt 
when  it  would  emt>arras8  the  case  by  unoeeei- 
sary  technicalities  or  defeat  the.purpoeet  of 
justice.  Florida  t.  Georgia,  58  U.  &  17  Hov. 
478  [15:  1811. 

It  was  held  in  Mallom  t.  BMe,  85  U.  8L 
13  Wheat  198  [6: 599],  that  where  an  equity 
cause  may  be  finally  decided  between  the  w 
ties  litigant  without  bringing  others  befoif 
the  court  who  would,  generallr  apeskla^ 
be  necessary  parties,  such  partiea  ma^  m 
dispensed  with  in  the  circuit  court  if  Hi 
process  cannot  teach  them  or  if  they  are  dt^ 
sens  of  another  state;  but  if  the  rights  of  thou 
not  before  the  court  are  inaeparabiy  connccied 
with  the  claim  of  the  parties  litigant  so  that 
a  final  decision  cannot  be  made  between  thea 
without  idDTecting  the  rights  of  the  absent  ps^ 
ties,  the  peculiitf  constitution  of  the  ctrciH 
court  forms  no  ground  for  di^>ensfng  wiik 
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nch  paiHet.  And  the  court  remarked:  "We 
do  not  put  this  case  upon  the  ground  of  Juris- 
dkHon^  but  upon  a  much  broader  ground, 
which  must  equally  apply  to  all  courts  of 
equitr  whateTcr  may  be  their  structure  as  to 
Jurisdiction.  We  put  it  upon  the  ground  that 
■0  court  can  adjudicate  directly  upon  a  per- 
son's right,  without  the  party  being  actually 
or  constructiyely  before  the  court" 
In  Shieldi  t.  Barrow,  68  U.  a  17  &ow.  180 

S5: 158],  the  subject  is  fully  considered  by 
^.  JvSUm  Curtis  spealdng  for  the  court.  The 
esse  of  BusMtt  w.Olarke,  11 U.  S.  7  Cranch.  98 

S:  2811,  is  there  referred  to  as  pointing  out 
ree  classes  of  parties  to  a  bill  in  equity: 
'1.  Formal  parties.  3.  Persons  haWng  an  in- 
terest in  the  controversy,  and  who  ought  to  be 
made  parties,  in  order  that  the  court  may  act 
en  that  rule  which  requires  it  to  decide  on, 
aadflnally  determine  theentirecontroversy.and 
250]do  complete  *ju8tice,by  adjusting  all  the 
rights  involved  in  it.  These  persons  are  com- 
monly termed  necessary  parties;  but  if  their 
interests  are  separable  from  those  of  the  par- 
ties before  the  court,  so  that  the  court  can  pro- 
ceed to  a  decree,  and  do  complete  and  final 
justice,  without  affecting  other  persons  not 
before  the  court,  the  latter  are  not  indispensa- 
ble i»rtiee.  8.  Persons  who  not  only  have 
sn  interest  in  the  controversy,  but  an  interest 
of  inch  a  nature  that  a  final  decree  cannot  be 
made  without  either  affecting  that  interest,  or 
leaving  the  controversy  in  such  a  condition 
Max  its  final  termination  may  be  wholly  in- 
consistent with  equity  and  good  conscience." 
Reference  Is  made  to  the  Act  of  Congress  of 
Ft^mary  28,  1839  (5  Stat  at  L.  821,  chap. 
86)  and  the  47th  Kule  of  equity  practice. 
Tlie  first  section  of  the  statute,  carried  for- 
ward into  section  788  of  the  Revised  Stat- 
utes, enacted:  "That  where,  in  any  suit  at 
kw  or  in  equity,  commenced  in  any  court 
of  the  United  States,  there  shall  be  several 
defendants,  any  one  or  more  of  whom  shall 
not  be  inhabitants  of,  or  found  within  the 
district  where  the  suit  is  brought  or  shall  not 
voluntarily  appear  thereto,  it  shall  be  lawful 
lor  the  court  to  entertain  jurisdiction,  and 
proceed  to  the  trial  and  adjudication  of  such 
salt  between  the  parties  who  may  be  prop- 
erly before  it;  but  the  judgment  or  decree 
rendered  Uierein  shall  not  conclude  or  prei- 
idioe  other  parties;  not  regularly  served  with 
process,  or  not  voluntarily  appearing  to 
answer;  and  the  non-Joinder  of  parties  who 
sre  not  so  inhabitants,  or  found  within  the 
district,  shall  constitute  no  matter  of  abate- 
ment, or  other  objection  to  said  suit"  But 
Mr,  JtuHce  Curtis  remarked  that  while  the 
Act  ronoved  any  difficulty  as  to  Jurisdiction 
between  competent  parties  regularly  served 
with  process,  it  did  not  attempt  to  displace 
that  principle  of  Jurisprudence  on  which 
the  court  rested  Mallow  v.  Hinds,  25  U.  S. 
13  Wheat  193  [6: 599],  and  so  far  as  the  47th 
Rale  was  concerned,  that  was  only  a  decla- 
mtion  for  the  government  of  practitioners 
sad  courts  of  the  effect  of  the  Act  of  Con- 
grem  and  of  the  previous  decisions  of  the 
court  on  the  subject  of  that  rule.  And  Mr. 
Jwike  Curtis  added:  'It  remains  true,  not 
withstanding  the  Act  of  Congess  and  the 
47th  Rule,  that  a  circuit  court  can  make  no 
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decree  affecting  *the  rights  of  an  absent  [251 
person,  and  can  make  no  decree  between  the 

Sarties  before  it,  which  so  far  involves  or 
epends  upon  the  rights  of  an  absent  per- 
son, that  complete  and  final  Justice  cannot 
be  done  between  the  parties  to  the  suit  without 
affecting  those  rij^rhts.  To  use  the  language 
of  this  court,  in  ElmendorfY,  Taylor,  28  U.  S. 
10  Wheat  167  [6: 294],  'If  the  case  may  be 
completely  decided,  as  between  the  litigant 
parties,  the  circumstance  that  a  interest  exists 
in  some  other  person,  whom  the  process  of 
the  court  cannot  reach,  as  if  such  party  be  a 
resident  of  another  state,  ought  not  to  prevent 
a  decree  upon  its  merits.'  But  if  the  case  can- 
not be  thus  completely  decided,  the  court 
should  make  no  decree. 

Mr.  Daniell  thus  lays  down  the  general 
rule:  "It is  the  constant  aim  of  a  court  of 
equity  to  do  complete  justice  by  deciding  upon 
and  settling  the  rights  of  all  persons  inter- 
ested in  the  subject  of  the  suit,  so  as  to  make 
the  performance  of  the  order  of  the  court 
perfectly  safe  to  those  who  are  compelled  to 
obey  it,  and  to  prevent  future  litigation.  For 
this  purpose  all  persons  materially  interested 
in  the  subject,  ought  generally,  either  as 
plaintiffs  or  defendants,  to  be  made  parties  to 
the  suit,  or  ought  by  service  upon  them  of  a 
copy  of  the  bill,  or  notice  of  the  decree  to 
have  an  opportunity  afforded  of  making 
themselves  active  parties  in  the  cause,  if  they 
should  think  fit''  1  Dan.  Ch.  PL  and  Pr. 
(4th  Am.  ed.)  190. 

The  rule,  under  some  circumstances,  not 
important  to  be  considered  here,  may  be  dis- 
pensed  with  when  its  application  becomes  ex- 
tremely difficult  or  inconvenient  Eq.  Rule 
48. 

Sitting  as  a  court  of  equity  we  cannot,  in 
the  light  of  these  well- settled  principles,  es- 
cape the  consideration  of  the  question  whether 
other  persons  who  have  an  immediate  interest 
in  resisting  the  demand  of  complainant  are  not 
indispensable  parties  or,  at  least,  so  far  neces- 
sary that  the  cause  should  not  go  on  in  their 
absence.  Can  the  court  proc^d  to  a  decree 
as  between  the  state  and  the  Southern  Pacific 
Company,  and  do  complete  and  final  justice, 
without  affecting  other  persons  not  before  the 
court,  or  leaving  the  controversy  in  such  a 
condition  that  fts  final  termination  might  be 
wholly  inconsistent  with  equity  and  good  con- 
science  f 

*The  boundaries  of  the  state  of  Call-  [252 
f  omia,  as  defined  and  established  in  the  consti- 
tution under  which  the  state  was  admitted  into 
the  Union,  by  the  Act  of  Congress  approved 
September  9, 1850,  embraced  all  the  soil  of  the 
beds  of  the  bay  of  San  Francisco  and  the 
arms  of  the  bay,  including  what  was  and  is 
known  as  San  Antonio  estuary  or  San  Antonio 
Creek,  on  the  eastern  side  of  the  bay  opposite 
to  San  Francisco.  The  tide  ebbs  and  fiows 
naturally  in  the  estuary,  which  contains  a 
natural  tidal  basin,  and  the  bay  and  estuary 
are  connected  with  the  waters  of  the  Pacific 
Ocean  by  the  Golden  Qate. 

The  contention  of  the  state  was  that  the  leg- 
islature did  not  have  the  power  to  grant  the 
water  front  to  the  town  of  Oakland,  nor  to 
any  one,  so  as  to  create  any  title  or  interest  in 
the  grantee;  nor  to  authorize  the  town  to  grant 
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the  entire  water  front  to  any  person  to  be  held 
and  owned  as  his  private  property;  that  the 
act  of  May  4,  1852.  did  not  authorize  the 
town  iQ  grant  Its  water  front,  namely,  the 
lands  lyine  within  the  limits. of  that  town  be- 
tween high  tide  and  ship  channel,  to  Carpen- 
tier,  nor  to  any  one  to  bo  held  as  private 
property;  that  the  ordinance  of  May  27,  1852. 
was  not  desiirned  to  confer  on  Garpentier  an 
interest  in  tlie  Oakland  water  front  beyond 
thirty-seven  years;  that  the  ordinance  was 
against  public  policy  and  void;  that  the  deed 
of  the  president  of  the  board  of  trustees  was 
his  individual  deed,  and,  if  valid,  only  con- 
veyed for  the  life  of  Carpentier,  because  it 
did  not  run  to  him  and  his  heirs;  that  the  al- 
leged grant  was  not  consistent  with  the  policy 
of  the  Atate;  that  the  grant  was  revoked  by  the 
act  of  March  25,  1854,  and  was  not  confirmed 
bv  the  act  of  May  15,  1861;  tliat  the  act  of 
March  21 ,  1868,  did  not  authorize  the  city  of 
Oakland  to  convey  away  the  water  front  or 
to  settle  existing  controversies  in  that  way: 
that  such  a  settlement  would  be  contrary  to 
public  policy  and  contrary  to  the  charter  of 
the  city. 

The  defendant  contended  that  it  Is  the 
•etiled  law  of  this  country  that  the  ownership 
of  and  dominion  and  sovereignty  over  lands 
covered  by  tide  waters  belong  to  the  respective 
etntt'R  within  which  they  are  found,  with  the 
253]nonf<equent  right  *to  use  or  dispose  of  any 
portion  thereof  when  that  can  be  done  with- 
out substantial  impairment  of  the  interests  of 
the  public  in  such  waters,  and  subject  to  the 
paramount  right  of  Congress  to  control  their 
navigation  so  far  as  might  be  necessary  for 
the  regulation  of  commerce;  that  the  state  of 
California,  in  and  by  the  act  of  May  5, 1852, 
made  an  irrevocable  grant  in  praserUi  to  the 
town  of  Oakland  of  the  title  and  property  in 
all  the  lands  lying  within  the  corporate  limits 
of  the  town  l>etween  high  tide  and  ship  chan- 
nel.with  the  power  and  right  to  alien  and  con- 
Tey  the  lands  or  any  part  of  them  for  the  pur- 
poses contemplated  by  the  act;  that  the  act  of 
March  25,  1854,  did  not,  by  its  own  terms  or 
otherwise,  operate  as  a  repeal  of  that  grant; 
that  the  grant  was  confirmed  and  ratified  by 
the  legislature  of  California  by  the  act  of 
May  15,  1861,  and  bythecouncif  of  thecity  of 
Oakland  by  and  under  the  authority  of  the 
•ct  of  March  21,  1868;  that  the  mnt  was 
made  in  pursuance  of  the  settled  policy  of  the 
state,  and  created  no  interference  with  or  im- 
pairment to  the  bay  of  San  Francisco,  nor  im- 
paired or  interferea  with  the  interests  of  the 
public  in  the  waters  of  that  bay  or  any  part 
thereof,  or  with  the  legislative  power  of  the 
state  to  regulate  or  use  lul  the  waters  in  behalf 
of  the  public  for  the  purposes  of  navigation. 
It  was  further  contended  that  the  state  was 
estopped  from  denying  the  effect  ot  the  act  of 
May  4, 1852,  to  convey  and  pass  %  yalid  title 
to  the  lands  embraced  by  it  to  the  town  of 
Oakland,  and  estopped  by  the  tcts  of  May 
15,  1861,  and  of  Murch  25,  1968,  respectively, 
to  deny  the  validity  of  the  title  of  Qur|>entier 
and  those  claiming  under  him;  and  that  the 
city  of  Oakland  was  also  estopped  to  deny  the 
effect  of  the  ordinances  of  the  town  of  Oak- 
land of  May  27, 1852;  January  1,  1853;  Aug- 
ust 37, 185o;  and  of  the  deed  of  conveyance  by 
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the  president  of  the  board  of  trustees  of  the 
town,  to  grant  and  convey  a  valid  title  in  fee 
simple  in  the  lands  in  controversy  to  Carpen- 
tier by  the  operation  of  the  ordinances  of  tlM 
city  of  April  1  and  2, 1868,  under  the  act  of 
the  legislature  of  March  21,  1868,  aothoriziog 
the  city  to  settle  its  controversies  with  Ou- 
pentier.  And  further,  that  the  oonfirmatioii 
of  the  ordinances  and  deed  of  the  town  of 
Oakland  by  the  ordinances  *of  the  dty  [254 
of  Oakland  under  the  act  of  1868,  besidea  again 
validating  the  ordinances  and  \ht  deed  of 
conyeyance  of  the  town,  operated  as  a  grant 
by  the  city  of  Oakland  and  the  slate  of 
California  of  the  land  in  fee  sinaple  absolute 
to  the  Oakland  Water  Front  Company  as 
grantee  or  alienee  of  Carpentier. 

On  behalf  of  thecity  of  Oakland,  which  was 
permitted  to  be  heard  at  the  bar  by  couBsel  as 
amid  curia,  it  was  insisted  that  the  oci^^al 
grant  of  the  water  front  to  the  town  of  Oak- 
land had  never  been  revoked;  that  the  city  wis 
simply  the  town's  successor  in  that  regard;  sad 
that  its  rights  thereunder,  of  whatever  nature, 
had  in  no  manner,  been  affected  by  any  exer- 
tion of  the  legislatiye  power  of  the  state.    Ad- 
mitting that  a  municipal  corporation  as  taeh. 
has  no  proprietary  interest  or  riparian  richls 
in  tide  lands  situated  within  its  corporate  ma- 
its,  the  city  claimed  that  title  had  passed  to  ft 
from  the  state;  that,  regarded  as  hoUUnc  ia 
trust  as  a  governmental  agency,  nevertbems 
it  had  an  interest  in  the  grant  of  indfvldQal 
advantage,  and  that,  in  any  view,  as  ao  exit- 
ing corporate  entity  clothed  with  powers  Is  be 
locally  exercised,  though  for  the  geoeral  pnb- 
lic  good,  it  could  not  be  divested  thereof  la  the 
absence  of  legislation  to  that  end  by  proceed- 
ings in  which  it  was  not  allowed  to  partidpatt 
as  a  litigant    But  counsel  for  the  state  aripied 
that  whatever  construction  might  be  pot  npoa 
the  acu  of  the  legislature  relying  to  the  d^ 
of  Oakland,  in  connection  with  the  water  frost, 
the  state  retained  its  sovereign  power  to  pis- 
serve  It  for  the  use  of  the  public  free  from  ob- 
struction, and  could  alone,  by  its  attoraey 
general,  maintain  the  action;  that  the  city  was 
no  more  interested  in  the  suit  directly  or  eot* 
laterally  than  any  administrative  araicy  would 
be;  that  the  grant  by  the  act  of  May  4k  m 
was  not  in  absolute  ownership,  but  in  trait  for 
improvement;  and  that  the  grant  was  revoked 
by  the  repeal  of  the  act  of  l£iy  4, 18S8,  by  se& 
Uon  19  of  the  act  of  March  25.  1854. 

The  prayer  of  the  bill  was,  amoog  olhr 
things,  for  a  decree  adjudging  that  the  tfsit 
could  not  make  such  a  grant  to  the  town;  tkst 
the  town  of  OaJdand  hiui  no  authority  to  mat 
or  convey  all  its  water  front  or  any  part  we- 
of;  and  that  any  ^control  conferred  oa  [255^ 
the  town  by  the  act  of  1852  was  aaanUed  \ff 
the  act  of  1854. 

But  it  was  said  that,  aotwithstandiaf  the 
breadth  of  the  prayer,  relief,  if  aooocded, 
would  be  oonflnea  to  the  seven  spedtied  psh 
eels,  and  that  the  decree  would  not  bind  thM 
claiming  interests  in  other  parts  of  the  watv 
front,  sTthough  as  to  the  particular  yuoik 
defendant's  tossoci.  the  Central  PadSc  Bril- 
road  Company  and  the  South  F^iflc  Ooa* 
Rail  wayCompany  and  its  grantor,  the  Osklssd 
Water  Front  Company,  all  corporatlaas  aa^ 
citixens  of  California,  would  be  bound.    Cos 
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ildered,  boweTer.  in  refereDce  to  the  main  coii' 
teDtion  of  the  state,  Damely,  the  want  of  power 
to  make  the  grant  of  the  entire  water  front  at 
all,  the  arffument  treated  the  water  front  as 
one  and  indivisible  for  the  purposes  of  the  case. 
Indeed,  it  was  insisted  that  even  if  it  were  con- 
ceded that  the  legislature  could  empower  a 
municipality  to  deal  with  parts  of  its  water 
front  in  the  interest  of  the  public  by  authoriz- 
ing  the  construction  of  improvements  to  a  cer- 
tam  extent,  creating  so  far  a  proprietary  inter- 
est in  those  thus  authorized,  yet  that  such 
action  as  to  portions  of  the  grant,  though  sus- 
tainable tf  independent  thereof,  must  be  re- 
garded as  involved  in  the  invalidity  of  the 
entire  grant  Irrespective,  then,  of  the  extent, 
technically  speaking,  of  the  effect  and  opera- 
tion  of  a  decree  as  to  the  seven  parcels,  based 
on  that  ground,  as  re»  adjudtcata,  it  is  impos- 
sible to  ignore  the  inquiry  whether  the  interests 
of  persons  not  before  the  court  would  be  so 
affected  and  the  controversy  so  left  open  to 
future  litigation  as  would  be  inconsistent  with 
equity  and  good  conscience. 

Without  questioning  in  any  way  the  author- 
ity of  the  attorney  general  of  the  state  of  Cali- 
fornia to  institute  this  suit,  it  is  admitted  that 
it  was  not  directed  to  he  commenced  by  any 
act  of  the  legislature  of  that  state.  If  this 
court  were  of  opinion  that  the  city  of  Oakland 
occupied  the  position  of  the  successor  merely 
of  the  town  of  Oakland;  that  the  grant  of  the 
water  front  to  the  town  was  as  comprehensive 
as  is  claimed  by  defendant,  and  that  it  had  not 
been  annulled  by  any  act  of  the  legislature,  but 
also  held  that  the  state  had  no  power  to  make 
such  grant,  then  the  city  of  Oakland  would  ha 
250]  ^deprived  of  the  rights  it  claims  under 
the  grant,  not  by  the  exercise  of  the  legislative 
power  of  the  state  as  between  it  and  its  mu- 
nicipality, but  by  a  judicial  decree  in  a  suit  to 
which  the  city  was  not  a  party. 

And  if  the  proceedings  which  purported  to 
▼est  title  in  the  Oakland  Water  Front  Com- 
pany were  held  ineffectual,  for  the  same  rea- 
son, then  the  latter  company  would  find  the 
foundation  of  its  title  swept  away  in  a  suit  to 
which  it  also  was  not  a  party. 

This  is  not  an  action  of  ejectment  or  of  tres- 
pass giiare  elausum,  but  a  bill  in  equity,  and 
the  familiar  rule  in  equity,  as  we  have  seen,  is 
the  doing  of  complete  justice  by  deciding  upon 
and  settling  the  rights  of  all  persons  materially 
interested  in  the  subject  of  the  suit,  to  which 
end  such  persons  should  be  made  parties. 

We  are  constrained  to  conclude  that  the  city 
of  Oakland  and  the  Oakland  Water  Front 
Company  are  so  situated  in  respect  of  this  liti- 
gation thtt  we  ought  not  to  proceed  in  their 
absence. 

When,  heretofore,  the  city  of  Oakland  ap- 
plied to  be  made  a  co-complainant  herein,  the 
aaestion  of  parties  was  necessarily  suggested, 
[though  that  application  was  such,  and  pre- 
sented at  such  a  stage  of  the  case,  that  the  court 
was  neither  called  on,  nor  could  properly  deal 
with  the  general  subject.  As  original  juris- 
diction only  subsisted  in  that  the  state  was 
party,  and  the  moving  party  (11th  Amendment; 
Bans  V.  Louinana,  184  XL  8.  1  [33:842])  the 
motion  of  the  city  wss  denied.  But  we  at  the 
same  time  granted  leave  to  the  city  to  file 
briefs,  accompanied  by  such  maps  and  docu- 
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ments  illustrative  of  its  alleged  title  as  it  might 
be  advised.  The  matter  was  thus  left  to  the 
consideration  of  counsel  as  to  whether  indis- 
pensable or  necessary  parties  had  not  been 
joined,  while  if  the  case  was  permitted  to  go 
to  a  hearing  the  court  would  then  be  able  to 
dispose  of  it  understandincly.  We  may  add, 
that  even  if  reference  could  be  made  to  the 
47th  Rule  in  equity  by  way  of  analogy,  that 
rule  does  not  apply  when  indispensable  parties 
are  lacking,  and  that  in  respect  of  necessary 
parties  the  cause  may  or  may  not  be  proceeded 
in  without  them,  *as  the  court  may  de-[257 
t ermine  in  the  exercise  of  sound  discretion. 
We  have  no  hesitation  in  holding  that  when  an 
original  cause  is  pending  in  this  court  to  he 
disponed  of  here  in  the  first  instance  and  in  the 
exercise  of  an  exceptional  jurisdiction,  it  does 
not  comportwith  the  gravity  and  finality  which 
should  characterize  such  an  adjudication  to 
proceed  in  the  absence  of  parties  whose  rights 
would  be  in  effect  determined,  even  though 
they  might  not  be  technically  bound  in  subse- 
quent litigation  in  some  other  tribunal. 

This  brings  us  to  consider  what  the  effect 
would  be  if  the  Oakland  Water  Front  Com- 
pany find  the  city  of  Oakland  were  made  par- 
ties defendant  The  case  would  then  be  be- 
tween the  state  of  California  on  the  one  hand 
and  a  citizen  of  another  state  and  citizens  of 
California  on  the  other.  Could  this  court  ex- 
ercise original  jurisdiction  under  such  circum- 
stances? 

By  the  first  paragraph  of  section  two  of 
article  III.  of  the  Constitution  it  is  provided 
that  "the  judicial  power  shall  extend  to  all 
cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  all  cases  affecting 
ambassadors,  other  public  ministers  and  con- 
suls; ...  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controversies 
between  two  or  more  states;  between  a 
state  and  citizens  of  another  state;  be- 
tween citizens  of  different  states  .  .  ." 
And  by  the  second  clause  that  "in  all  cases 
affecting  ambassadors,  other  public  minis- 
ters and  consuls,  and  those  in  which  a  state 
shall  be  party,  the  Supreme  Court  shall  have 
original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall 
have  appellate  jurisdiction  .  .  ."  The  lan- 
guage, "in  all  cases  in  which  a  state  shall  be 
party,"  means  in  all  the  cases  above  enumerated 
in  which  a  state  shall  be  a  party,  and  this  is 
stated  expressly  when  the  clause  speaks  of  the 
other  cases  where  appellate  jurisdiction  is  to  be 
exercised.  This  second  clause  distributes  the 
jurisdiction  conferred  in  the  previous  one  into 
original  and  appellate  iurisdiction,but  does  not 
profess  to  conterany.  The  original  jurisdiction 
depends  solely  on  the  character  of  *the  [258 
parties,  and  is  confined  to  the  cases  in  which 
are  those  enumerated  parties  and  those  only. 
Among  those  in  which  jurisdiction  must  be 
exercised  iu  the  appellate  form  are  cases  aris- 
ing under  the  Constitution  and  laws  of  the 
United  States.  In  one  description  of  cases  the 
character  of  the  parties  is  everything,  the  na- 
ture of  the  case  nothing.  In  the  other  de- 
scription of  cases  the  nature  of  the  case  is 
everything,  the  character  of  the  parties  noth- 
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ing.  Cohens  ▼.  Virginia,  19  U.  &  6  Wheat 
264,  898  [5:  257.  288] . 

By  section  18  of  the  Judiciary  Act  of  1789 
(1  Stat,  at  L.  7Q  it  was  provided  "that  the  Su- 
preme Court  shall  have  exclusive  jurisdiction 
of  all  controversies  of  a  civil  nature  where  a 
state  is  a  party,  except  between  a  state  and  its 
citizens,  and  except  also  between  a  state  and 
citizens  of  other  states  or  aliens,  in  which  lat- 
ter case  it  shall  have  original  but  not  exclu- 
sive jurisdiction.  In  all  the  other  cases  above 
mentioned  the  Supreme  Court  shall  have  ap- 
pellate jurisdiction.  .  •"  This  was  carried  for- 
ward into  section  687  of  the  Revised  Statutes. 
Under  the  Constitution  the  cases  in  which  a 
state  may  be  a  party  are  those  between  two  or 
more  states;  between  a  state  and  citizens  of 
another  state;  between  a  state  and  foreign 
states,  citizens,  or  subjects;  and  between  the 
United  States  and  a  state,  as  held  in  United 
auuei  V.  Texas,  148  U.  8.  621  [86:  285].  By 
the  Constitution  and  according  to  the  statute 
this  court  has  exclusive  jurisdiction  of  all  con- 
troversies of  a  civil  nature  where  a  state  is  a 
party,  but  not  of  controversies  between  a  state 
and  its  own  citizens,  and  original  but  not  ex- 
clusive jurisdiction  of  controversies  between  a 
state  and  citizens  of  another  state  or  aliens. 

In  Penn^lvania  v.  Quicksilver  Min,  Co.  77 
U.  S.  10  Wall.  553  [79:  998],  it  was  ruled  that 
a  state  might  bring  an  original  suit  in  this 
court  against  a  citizen  of  another  state,  but 
not  against  one  of  its  own,  and  it  has  never 
been  held  that  this  court  could  take  original 
jurisdiction  of  controversies  between  a  state 
and  citizens  of  another  state  and  its  own  citi- 
■ens. 

In  Georgia  v.  BraHrfard,  2  U.  8.  2  Dsll.  402 
[1:438],  the  state  of  Qeoreia  filed  a  bill  in 
equity  in  this  court  against  Brailsford  and  oth* 
ers.  copartners,  who  were  aliens,  and  Spald- 
259]  ins,  a  citizen  *of  Georgia,  against  whom 
they  had  obtained  judgment,  to  restrain  pay- 
ment thereof  to  Brail8U>rd  &  Company,  upon 
the  ground  that  the  bond  on  which  judgment 
had  been  recovered  belonged  to  the  state, 
Spalding  having  refused  to  sue  out  a  writ  of 
error.  The  question  of  jurisdiction,  as  pre- 
sented in  the  case  at  bar,  does  not  appear  to 
have  been  suggested. .  And  the  bill,  without 
that  question  beins:  considered,  was  finally 
dismissed,  because  the  remedy  of  complainant 
was  at  law.  2  U.  S.  2  DalL  415  [1 :  438].  An 
action  at  law  was  brought  accordingly  against 
Brailsford  and  others,  but  not  against  Spald- 
ing, and  resulted  in  a  verdict  for  the  defend- 
ant.   8  U.  S.  8  Dall.  1  [1 :  488.1_ 

In  Florida  v.  Anderson,  91  U.  8.  667.  676 

t28  :  290,  297],  a  bill  in  equity  was  filed  by 
riorida  against  citizens  of  G^rgia,  and  the 
marshal  of  the  United  States  for  the  Northern 
District  of  Florida  was  made  a  formal  defend- 
ant by  reason  of  having  in  his  hands  an  execu- 
tion at  the  suit  of  some  of  the  other  defend- 
ants. Jurisdiction  was  sustained  on  the  ground 
that  the  marshal  was  merely  a  formiu  party 
against  whom  no  relief  was  sotight. 

In  Wisconsin  v.  Duluth,  96  U.  S.  879  [24: 
668],  the  bill  was  originally  filed  against  the 
city  of  Duluth  as  a  corporation  of  the  state  of 
Minnesota  and  the  Northern  Pacific  Railroad 
Company,  a  corporation  organized  under  an 
Act  of  Congress,  but  was  £siniMed  as  to  the 
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latter  before  the  final  hearing,  andnooocilias 
of  the  jurisdiction  of  the  court  over  tlie  ooa- 
pany  was  passed  upon. 

These  and  other  cases  were  considered  fa 
Wisconsin  v.  FOiean  Ins.  Co.  197  U.  8.  265 
[82:  289],  in  which  it  was  held  that  this  court 
had  not  original  jurisdiction  of  an  action  by  a 
state  upon  a  judgment  recovered  by  it  in  oat 
of  its  own  courts  against  a  citizen  or  corpora^ 
tion  of  another  state  for  a  pecuniary  penalty 
for  a  violation  of  its  municipal  law. 

It  was  asserted  in  argument  that  in  respect 
of  the  clause  extending  the  Judicial  power  **to 
controversies  between  citizens  of  dilFereol 
states,"  it  had  been  decided  that  it  is  within 
the  power  of  Congress  to  confer  upon  the  di- 
cuit  courts  of  the  United  States  jurisdictioa 
over  controversies  between  a  citizen  of  oaa 
state  and  a  citizen  of  another  state  joined  with 
a  citizen  of  the  plaintifiTs  state,  and  that  tbe 
same  rule  of  construction  *must  be  [260 
applied  to  controversies  between  *'a  state  and 
citizens  of  another  state." 

But  the  decisions  referred  to  relate  to  the  fb- 
moval  of  cases  from  state  courts  and,  prior  to 
the  Act  of  March  8. 1875  (18  Stat,  at  L.  470. 
chap.  187)  the  uniform  ruling  was  that  of  all 
the  necessary  parties  on  one  Me  of  the  salt 
should  be  citizens  of  diiferent  states  frooi 
those  on  Uie  other;  while  under  that  Act  it  has 
been  always  held  that  in  order  to  justify  the 
removal  of  a  suit  because  of  "a  controveny 
which  is  wholly  between  citizens  of  different 
states,"  the  whole  subject-matter  of  the  salt 
must  be  capable  of  being  finally  determiaed 
between  them,  and  complete  relief  afforded  ss 
to  the  separate  causes  of  action,  without  the 
presence  of  other  persons  originally  mads 
parties  to  the  suit,  and  that  when  there  was 
but  one  indivisible  controversy  between  tks 
plaintiff  and  the  defendants  the  suit  coold 
not  be  removed  by  one  of  several  plain liib 
or  defendants.  Whether  the  Act  of  Marck 
18,  1887,  as  corrected  by  the  Act  of  Aognsl 
18,  1888  (24  SUt.  at  L.  558,  chap.  81S;  86 
SUt.  at  L.  484.  chap.  866)  permiu  one  of 
two  or  more  defendants  to  remove  any  osm 
which  he  could  not  have  removed  under  earltar 
statutes  is  a  question  upon  which  no  opiaioa 
has  as  yet  been  expressed  by  thiA  court.  Bsi^ 
rick  V.  Hanriek,  158  U.  8.  192  {88:  685];  Mtr^ 
chants  Cotton  Press  dS.  Cb.  v.  Insurants  Os.  if 
North  America,  151  U.  8.  868.  883  [88:  IM. 
208];  Torrenee  v.  Shedd,  144  U.  &  630(11: 
531]. 

It  was  also  contended  that  the  clause  of  tks 
Constitution  extending  the  judicial  power  la 
controversies  ''between  citizens  of  difffraal 
states'*  was  intended  to  secure  the  duam 
against  local  prejudice  which  might  injnre  hka 
iicompelled  to  litigate  his  controvertv  with 
another  in  the  tribunal  of  a  state  not  his  own* 
and  that  for  the  attainment  of  this  object  Om- 
gress  could  have  vested  the  circuit  coort  milk 
original  jurisdiction,  although  some  of  tks  ds> 
fendants  were  dtisens  of  tl^  same  state  witk 
the  plaintiff;  that  a  single  Federal  priacipk 
or  ground  of  jurisdiction  would  be  suflVfiwI 
to  the  exercise  of  the  power  to  confer  soek 
authority;  and  that  the  Federal  ingredleat  ex- 
isted here  in  the  necessity  for  an  impartial  ti^ 
bunal  in  suits  to  which  a  state  is  «  party;  ssd 
that,  moreover,  the  Jurisdiction  in  the  esse  si 

U7  V.& 


18U. 


tiTATB  OF  CAUFOBNIA  Y.  SoUTHEBK  PaCIFIO  Go. 


261-268 


Vir  did  not  rest  excluBiydj  on  a  controyersy 
d61]*betweeD  the  state  of  Oalifornia  and  a  cit- 
iaen  of  another  state,  but  that  it  was  ODe  arising 
under  the  Constitution  in  that  the  effect  claimed 
bj  the  sute  for  the  act  of  March  26, 1854,  in- 
▼olTes  the  decision  of  the  question  whether  that 
■ct  was  a  law  impairing  the  oblinition  of  a 
contract  and  therefore  invalid,  and  also  that  a 
question  under  the  same  constitutional  prohibi- 
ttoo  arises  in  regard  to  ordinances  of  the  city 
of  Oakland  ^pesJing  the  settlement  ordinances 
of  1868  and  all  others  purporting  to  dispose  of 
the  land  in  question. 

We  are  aware  of  no  case  in  which  this  court 
has  announced  the  conclusion  that  power 
is  conferred  on  Congress  to  authorize  suits 
igainst  citizens  of  other  states  joined  with 
cHizens  of  the  same  state  as  that  of  which 
plaintiff  is  a  citizen  to  be  originally  commenced 
m,  or  to  be  removed  to,  the  circuit  courts,  as 
•ririDg  under  the  Constitution  on  the  ground 
indicted,  where  there  is  no  separable  contro- 
versy or  the  citizens  of  plaintiff's  state  are  in- 
dfepensable  parties,  but  we  are  not  called  on 
to  consider  that  question,  or  whether  any 
Fed^al  question  is  involved,  since  the  original 
Jivisdiction  of  this  court  in  cases  between  a 
state  and  citizens  of  another  state  rests  upon 
the  character  of  the  parties  and  not  at  all  upon 
the  nature  of  the  case. 

If  by  virtue  of  the  subject-matter,  a  case 
comes  within  the  judicial  power  of  the  United 
States,  it  does  not  follow  that  it  comes  within 
the  original  jurisdiction  of  this  court.  That 
jurisdiction  aoes  not  obtain  simply  because  a 
state  is  a  party.  Suits  between  a  state  and  its 
own  citizens  are  not  included  within  it  by  the 
Constitution;  nor  are  controversies  between 
dtisens  of  different  states. 

It  was  held  at  an  early  day  that  Congress 
could  neither  enlarge  nor  restrict  the  original 
jurisdiction  of  this  court  (Marbury,  v.  Madison^ 
5  U.  8.  1  Cranch,  187,  178,  174  [2:  60,  72]) 
and  no  attempt  to  do  so  is  suggested  here.  The 
joriadiction  is  limited  and  manifestly  intended 
to  be  sparingly  exercised,  and  should  not  be 
expaoded  by  construction.  What  Congress 
may  have  power  to  do  in  relation  to  the  juris- 
diction of  circuit  courts  of  the  United  States 
is  not  the  question,  but  whether,  where  the 
Oonotitution  provides  that  this  court  shall  have 
262]  original  ^jurisdiction  in  cases  in  which 
the  state  is  plaintiff  and  citizens  of  another  state 
defendants,  that  jurisdiction  can  be  held  to 
embimce  a  suit  between  a  state  and  citizens  of 
another  state  and  of  the  same  state.  We  are 
of  opinion  that  our  original  jurisdiction  can- 
not be  thus  extended,  and  that  the  bill  must 
be  dismiBsed  for  want  of  parties  who  should 
be  joined,  but  cannot  be  without  ousting  the 
jtuisdiction.    Bill  dimimd. 

Fleldt  /.— It  is  greatly  to  be  regretted  that 
the  controversies  between  the  state  of  Cali- 
fornia, the  Southern  Pacific  Railway  Com* 
pany,  and  the  city  of  Oakland  cannot  now,  in 
▼iew  of  the  limited  character  of  the  original 
jurisdiction  of  the  Supreme  Court  of  the  United 
States,  be  heard,  determined,  and  settled  by 
this  court,  for  those  controversies  will  be  a 
fruitful  source  of  disturbance  and  vexation  to 
the  interests  of  the  state  until  they  are  thus 
determined  and  settled.    But,  from  the  views 
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of  the  courts  expressed  in  its  recent  decision* 
proceedings  for  such  determination  and  settle- 
ment must  find  their  commencement  in  the 
courts  of  this  state,  and  can  only  reach  this 
court  from  their  decision  upon  appcMil  or  writ 
of  error.  And  the  sooner  proceedings  are 
taken  to  reach  that  disposition  of  the  contro- 
versies the  earlier  will  be  their  final  settle- 
ment. 

Mr,  JuxUee  HarlaA  dissenting: 

In  my  judgment  it  is  competent  for  the  court 
in  the.  exercise  of  its  original  jurisdiction  to 
proceed  to  a  final  decree  in  this  cause  that  will 
determine  the  present  controversy  between  the 
state  of  California  and  the  Southern  Pacific 
Company. 

By  the  second  section  of  the  third  article  of 
the  Constitution  it  is  declared  that  the  judicial 
power  of  the  United  States  shall  extend  '*to 
all  cases  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States  and 
treaties  made,  or  which  shall  be  made,  under 
their  authority;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers  and*consuls;[203 
to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion; to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two 
or  more  states,  between  a  state  and  citizens  of 
another  state,  between  citizens  of  different 
states,  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  and 
between  a  state  or  the  citizens  thereof  and  for- 
eign states,  citizens  or  subjects."  And  it  is 
provided  in  the  same  section  that  *in  all  cases 
affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall 
be  partv,  the  Supreme  Court  shall  have  origi- 
nal jurisdiction.  In  all  the  other  cases  before 
mentioned,  the  Supreme  Court  shall  have  ap- 
pellate jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions  and  under  such  regula- 
tions as  the  Congress  shall  make." 

It  is  beyond  dispute  that  the  case  before  us 
presents  a  controversy  between  the  state  of 
California  and  a  corporation  created  under  the 
laws  of  the  commonwealth  of  Kentucky,  and, 
therefore,  a  controversy  between  a  state  and 
a  citizen  of  another  state.  And  as  the  ju- 
dicial power  of  the  United  States  extends  to 
such  a  controversy,  and  as  this  court  is  in- 
vested with  original  jurisdiction  "  in  all  cases," 
to  which  the  judicial  power  of  the  United 
States  extends,  in  which  a  state  is  a  party,  I 
do  not  see  how  we  can  escape  the  obligation 
imposed  by  the  Constitution,  to  hear  this  cause 
upon  its  merits,  and  pass  such  decree  as  will 
determine  at  least  the  matters  in  dispute  be- 
tween California  and  this  Kentucky  corpora- 
tion. 

It  is  said  that  we  cannot  proceed  further 
because  it  appears  from  the  evidence  that  a 
municipal  corporation  of  California  asserts, 
and  a  private  corporation  of  the  same  state 
may  have,  an  interest  in  the  subject-matter  of 
the  litigation,  and  could  not  be  made  parties 
of  rewrd  without  ousting  our  jurisdiction. 
Upon  that  ground  alone,  it  is  held  that  we 
are  without  jurisdiction  to  pass  a  final  de- 
cree as  between  the  state  and  the  defendant 
corporation. 

I  submit  that  the  same  course  should  be 
pursued  in  this  case  that  was  pursued  in 
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Florida  v.  Georgia,  68  U.  8..  17  How.  478. 
493  [15:181, 189].  The  stale  of  Florida  Invoked 
the  cirigiDal  jurisdiction  of  this  court  to  deter- 
264]  mine  a  question  of  boundary  ^between 
it  and  the  state  of  Georgia.  The  latter  state 
appeared  and  filed  its  answer.  The  jurisdic- 
tion of  this  court  rested  upon  the  constitu- 
tional provisions  extending  the  judicial  power 
of  the  United  States  "  to  controversies  be- 
tween two  or  more  states,*'  and  giving  this 
eourt  original  jurisdisdiction  in  all  cases  in 
which  a  state  is  a  party. 

The  Attorney  General  of  the  United  States 
appeared  and  filed  an  information  in  which 
he  asked  leave  to  intervene  on  behalf  of  the 
government,  on  the  ground  that  it  was  inter- 
ested in  the  settlement  of  the  boundary  in 
dispute.  The  application  to  intervene  was 
resisted  by  the  state  of  Georgia  upon  the 

f  round  that  under  the  Constitution  this  court 
ad  and  could  not  have  jurisdiction  of  the 
cause,  except  at  a  contraversy  hettoeen  states  of 
the  Uniony  and  that  the  appearance  of  any 
other  party  would  determine  the  jurisdiction 
and  put  tbe  cause  out  of  court. 

The  court,  speaking  by  Chief  Justice  Taney, 
•aid :  *'  The  Constitution  confers  on  this  court 
original  jurisdiction  in  all  cases  affecting  em- 
bassadors, other  public  ministers,  and  con- 
euls,  and  those  in  which  a  state  shall  be  a 
party.  And  it  is  settled  by  repeated  de- 
cisions, that  a  question  of  boundary  between 
states  is  within  the  jurisdiction  thus  conferred. 
But  the  Constitution  prescribes  no  particular 
mode  of  proceeding,  nor  is  there  any  Act  of 
Congress  upon  the  subject.  And  at  a  very 
early  period  of  the  government  a  doubt  arose 
whether  the  court  could  exercise  its  original 
jurisdiction  without  a  previous  Act  of  Con- 
gress regulating  the  process  and  mode  of  pro- 
ceeding. But  the  court,  upon  much  con- 
sideration, held  that  although  Congress  had 
undoubtedly  the  right  to  prescribe  the  pro- 
cess and  mode  of  proceeding  in  such  cases  as 
fully  as  in  any  other  court,  yet  the  omission 
to  legislate  on  the  subject  could  not  deprive 
the  court  of  the  jurisdiction  conferred;  that  it 
was  a  duty  imposed  on  the  court,  and  in  the 
absence  of  any  legislation  by  Congress,  the 
court  itself  was  authorized  to  prescribe  its 
mode  and  form  of  proceeding,  so  as  to  aeeotn- 
plieh  ^  0nds  for  wTUeh  the  Jurisdiction  was 
given." 

After  observing  that  it  was  the  duty  of  the 
court  to  mould  its  proceedings  for  itself,  in  a 
265]  manner  that  would  best  attain  *the  ends 
of  justice,  and  enable  it  to  exercise  convenient- 
ly the  power  conferred— disengaging  such  pro- 
ceedings from  all  unnecessary  technicalities 
and  niceties,  and  conducting  them  in  the 
simplest  form— the  Chief  Justice  proceeded: 

'*  It  is  manifest,  if  the  facts  stated  in  the 
fnggeslioh  of  the  Attorney  General  are  sup- 
ported  by  testimony,  that  the  United  States 
must  have  a  deep  inu n^st  in  the  decision  in 
this  controversy.  And  if  this  case  is  decided 
adversely  to  their  rights,  they  are  without 
remedy,  and  there  is  no  form  of  proceeding 
in  which  they  could  have  that  decision  re- 
vised in  this  court  or  anywhere  else.  Justice, 
therefore,  requires*  that  they  should  be  heard 
before  their  rights  are  concluded.  And  if 
thiawere  a  suit  between  individuals,  in  a  court 
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of  equity,  the  ordinary  practice  of  the  court 
would  require  a  person  standing  in  Ibe  preseat 
position  of  the  United  States,  to  be  made  a 
partv,  and  would  not  proceed  to  a  final  decree 
until  he  had  an  opportunity  of  being  beard. 

*'  But  it  is  said  that  they  cannot,  by  tbs 
terms  of  the  Constitution,  be  made  parUct  fn 
an  original  proceeding  in  this  court  between 
states;  that  if  they  could,  the  Attomej  OeoeraJ 
has  no  right  to  make  them  defendanit  withoot 
an  Act  of  Congress  to  authorize  t^ 

'*  We  do  not.  however,  deem  it  DeceMvr  to 
examine  or  decide  these  questioDa.  Tbtj 
presuppose  that  we  are  bodnd  to  follow  th« 
English  chancery  practice,  and  that  the  Ualled 
States  must  be  brought  in  as  a  party  oo  the 
record,  in  the  technical  sense  of  the  word,  so 
that  a  judgment  for  or  against  them  may  be 
passed  by  the  court  But,  as  we  have  alreadr 
said,  the  court  are  not  bound,  in  a  case  of  this 
kind,  to  follow  the  rules  and  modes  of  pro- 
ceeding in  the  English  chancery,  but  will  de 
viate  from  them  where  the  purposes  of  jostke 
require  it,  or  the  ends  of  justice  can  be  more 
convenientlv  attained. 

"  It  is  evident  that  this  object  can  be  mon 
conveniently  accomplished  in  Uie  mode  adopt 
ed  by  the  Attorney  General  than  by  following 
the  English  practice  in  cases  where  the  gov- 
ernment have  an  interest  in  the  issue  of  tlie  suit. 
In  a  case  like  the  one  now  before  as,  there 
^s  no  necessity  for  a  judgment  *acaittst  [266 
tLe  United  States,  for  when  the  oooadary  in 
question  shall  be  ascertained  and  determined 
by  the  judgment  of  the  court,  in  the  pretest 
suit,  there  is  no  possible  mode  by  which  that 
decision  can  be  reviewed  or  re  examined  it 
the   instance   of  the   United    Sutes.    Tber 
would  therefore  be  as  effectually  concloded 
by  the  Judgment  as  if  they  were  parties  oa 
the  record,  and  a  judgment  entered  againit 
them.    The  case  then  is  this:    Here  is  a  mlt 
between  two  states,  in  relation  to  the  tras 
position  of  the  boundary  line  which  dlvidei 
Uiem.    But  there  ars  twenty- nine  otlier  statei, 
who  are  also  interested  in  the  adjustment  of 
the  boundary,  whose  interests  are  repretealed 
by  the  United  States.    Justice  certainly  le* 
quires  that  they  should  be  heard  before  their 
rights  are  concluded  by  the  ludgmeat  of  the 
court,  for  their  interests  may  be  different  fnm 
those  of  either  of  the  litigating  statea    Asd 
it  would  hardly  become  thu  tribunal,  intnuied 
with   Jurisdiction    where    sovereifatisi  sft 
concerned,  and  with  power  to  prescribs  tu 
mode  of  proceeding,  to  do  injustice  rather  thss 
depart  from  English  precedents.    .    .    Asd 
if,  as  has  been  ursed  in  argument,  the  Usiied 
States  cannot,  under  the  ConsUtntloB.  becoae 
a  party  to  this  suit,  in  the  legal  sense  of  tbsi 
term^  and  the  English  mode  of  proceeding  is 
analogous  cases  is,  therefore,  impracticable,  it 
furnishes  a  conclusive  argument  for  the  Bode 
proposed,  for  otherwise  there  must  be  a  faiisrt 
of  justice." 

The  mode  adopted  in  Florida  ▼.  Gssryisvn 
to  allow  the  United  SUtes  to  file  its  proofc 
without  becoming  a  party  In  the  techskd 
sense  of  the  term,  but  without  right  to  tsitf* 
fere  in  the  pltAding  or  evidence  or  admfairipss 
of  the  states,  or  of  Stlier  of  them;  the  Aifomey 
General  of  the  United  States  to  be  beard  ii 
argument,  and  the  court,  in  deciding  npoe  tk 
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true  boundary  lIoe«  to  take  Into  eonstderatlon 
an  the  eTidenco  offered  by  the  United  States 
and  by  the  atates. 

Now,  that  is,  substantially  the  course  pur> 
nied  at  the  outset  In  thlb  case.  The  city  of 
Oaldand,  by  leave  of  the  court,  has  presented 
its  proofa  It  has  been  allowed  to  file  briefs 
tad  such  documents  and  maps  ac  would  illus- 
trtte  its  alleged  title.  It  has  participated  in  the 
267]  taking  of  all  the  evidence  in  the*  cause. 
The  case  has  been  f  ulljr  heard  upon  its  merits, 
u  they  involve  the  nghts  of  California,  the 
Sonthon  Pacific  Company,  and  the  city  of 
Oakland.  All  of  those  parties  earnestly  desire 
this  court  to  proceed,  as  between  them,  to  a 
final  decree  on  the  merits.  If  any  other  party 
is  interested  in  the  issues,  we  can  hold  the 
canseuntU  that  party,  if  it  so  wishes,  can  make 
proof  of  such  interest  and  its  nature,  Just  as 
the  dty  of  Oakland  has  done. 

As  Uiis  court,  having  original  jurisdiction 
of  controversies  between  two  or  more  states, 
would  not  refuse  to  determine  the  controversy 
between  Florida  and  Georgia  because  other 
parties  had  an  interest  in  the  subject-matter  of 
that  controversv,  and  could  not,  as  was 
claimed,  be  admitted  as  parties  of  record  with- 
ont  defeating  its  jurisdiction,  ought  we  to  dis- 
mias  a  suit  between  a  state  and  a  corporation 
or  citizen  of  another  state  because  other  par- 
ties interested  in  the  result  of  that  suit  cannot 
oe  admitted  as  parties  of  record,  but  may  be 
admitted  to  occupy  such  position  with  refer- 
ence to  the  case  as  will  enable  the  court  to  at- 
tain the  ends  of  justice  as  between  all  who  as- 
sert any  interest  in  the  result  of  the  litigatioD? 
The  suggestion  that  the  Oakland  Water  Front 
Company  has  such  an  interest  as  entitles  it  to 
be  heard  co&es  from  the  court,  not  from  that 
company  or  from  any  of  the  parties  before  us. 
If  it  be  deemed  proper  to  give  that  companv 
an  opportunity  to  assert  its  claims,  we  could, 
aa  just  auggested,  direct  notice  to  be  given  to 
it  of  the  pendency  of  this  litigation,  so  that  it 
coold,  if  so  advised,  appear  in  the  same  way 
in  which  the  city  of  Oakland  has  been  allowed 
to  appear. 

I  liave  thus  far  considered  the  question  upon 
the  assumption  that  a  decree  as  between  Cal- 
ifornia and  the  Southern  Pacific  Company 
mi^t  legally  affect  the  claims  of  others  who 
are  not  formal  parties  to  the  suit.  The  court 
does  not  say,  m  words,  that  such  a  decree 
coold  be  pleaded  in  bar  in  any  subsequent  suit, 
or  would  affect  in  law  the  rights  of  the  city  of 
Oakland  or  the  Water  Front  Company.  And  I 
take  it  that  the  court  does  not  mean  to  be  under- 
stood as  attaching  any  such  effect  to  a  decree 
simply  between  &e  parties  to  the  present  bill. 
Now,  if  a  decree  between  the  parties  to  the 
268]  bill  ^will  not.in  law,  bar  any  claim  of  par- 
ties who  are  not  admitted  to  be  heard,  in  some 
form,  it  is  difficult  to  understand  why  the  court 
should  not  recognize  its  constitutional  obliga- 
tion to  determine  this  controversy  between  a 
state  and  a  corporation  of  another  state.  It  is 
none  the  less  a  controversy  between  a  state 
and  a  citizen  of  another  state,  because  others, 
not  parties  of  record,  may  have  an  interest  in 
its  determination.  Let  us  suppose  a  decree 
was  passed,  only  as  between  California  and  the 
Kentucky  corporation,  dismissing  the  suit  for 
want  of  equity.    That  decree  would  be  con- 


clusive as  between  the  state  and  that  corporis 
tion.  But  it  would  not  have  any  effect,  aa  a 
bar,  in  a  aubseuuent  litigation,  respecting  Uie 
same  or  some  of  the  same  matters  between  the 
Southern  Pacific  Company  and  the  city  of 
Oakland,  or  between  the  Southern  Pacific 
Company  and  the  Water  Front  Company,  or 
between  the  state  and  one  or  both  of  the  cor> 
porations  not  parties  of  record.  Untloubtedly 
any  decree  rendered  by  this  court  would  bie 
cited  by  the  successful  party » when  involved 
in  litigation  with  other  parties,  as  evidence  as 
to  what  the  law  is.  But  it  would  not  be  ob- 
ligatory upon  any  court  in  other  suits,  between 
different  parties.  A  suit  upon  coupons  of 
bonds  issued  by  a  municipal  corporation  might 
be  so  framed  as  to  involve  the  validity  of  the 
bonds  themselves — a  question  in  which  every 
holder  of  such  bonds  would,  in  a  sense,  be  in- 
terested. But  a  judgment  In  such  a  suit  that 
the  bonds  were  void  for  the  want  of  power  to 
issue  them,  while  conclusive  as  between  the 
parties  to  that  suit,  would  not  conclude  the 
holders  of  bonds  who  were  not  before  the 
court  in  some  effective  form.  A  suit  to  fore- 
close a  second  mortgage  upon  the  property  of 
a  corporation  might  result  in  a  decree  declar- 
ing that  the  corporation  was  without  power  to 
give  any  mortgage  whatever  upon  its  property. 
But  that  decree  would  not  conclude  the  parties 
interested  in  a  first  mortgage  who  were  not  in 
court,  nor  represented  bv  the  trustee  named  lu 
the  mortgage  under  which  they  claimed.  So 
a  decree  as  between  California  and  the  South- 
ern Pacific  Company  would  not  conclude  out- 
side persons  neither  admitted  as  parties,  nor  per- 
mitted to  appearand  be  heard  in  respect  of  their 
rights.  In  this  view,  this  *court  can  de  [269 
cline  to  determine  finally  the  rights  of  any  ex- 
cept those  who  are  parties  of  record,  and  as 
the  controversy  between  those  parties  is  one 
between  a  state  and  a  corporation  and  a  citizen 
of  another  state,  it  is  one  within  our  original 
jurisdiction. 

It  seems  to  me  that  according  to  both  the 
letter  and  spirit  of  the  Constitution  this  court 
cannot  refuse  to  exercise  its  original  jurisdic- 
tion over  a  controversy  between  a  state  and  a 
citizen  of  another  state,  because  a  citizen  of  the 
plaintiff  state  has  or  may  assert  some  interest  in 
the  subject-matter  of  that  controversy ;  and  that 
in  such  a  case  It  is  our  duty  either  to  permit 
the  latter  citizen  to  be  heard,  without  becom- 
ing a  party  of  record  if  thereby  our  jurisdic- 
tion would  be  defeated,  or  proceed  to  a  decree 
between  the  original  parties  to  the  controversy, 
leaving  unaffected,  in  law,  the  rights  of  others. 

Our  constitutional  duty  is  to  determine  the 
"case"  in  which  the  state  Is  a  party,  taking 
care  to  give  all  who  are  interested  in  its  deter- 
mination a  reasonable  opportunity  to  produce 
evidence  and  to  be  heard  in  support  of  their 
riG:hts.  In  this  way  only  can  we  give  full 
effect  to  the  Constitution,  and  at  the  same  time 
attain  the  ends  of  justice,  unembarrassed  by 
mere  forms.  We  should  not  impose  undue 
restrictions  upon  the  right  of  the  state  to  in- 
voke our  original  jurisdiction.  Jurisdiction  to 
determine  aU  cases  to  which  the  judicial 
power  of  the  United  States  extends,  in  which 
a  state  is  a  parly,  gives  aulhority  to  decide 
every  controversy  that  arises  in  such  cases,  the 
determination  of  which  is  either  necessary  or 
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i>roper  in  order  to  diipose  of  the  case  in  which 
It  arises. 

If  this  be  not  %  sound  interpretation  of  the 
Oonatitution,  the  result  will  be  that  this  court 
will  not  in  anj  case,  exercise  its  original  Juris- 
diction over  a  case  "between  two  or  more 
states"  if  it  appears  that  individual  citizens 
have  an  interest  in  its  determination.  A  con- 
troversy capable  of  judicial  solution  may  arise 
between  two  states,  and  it  may  be  important 
to  the  peace  of  those  states,  indeed,  of  the 
whole  country,  that  It  should  be  determined 
by  this  court.  But,  under  the  interpretation 
of  the  Constitution  adopted  in  this  case,  our 
270]  'Jurisdiction  cannot  be  invoked  in  anv 
mode  for  its  final  settlement  if  it  appears  in  evi- 
dence that  some  individual  or  corporation  is  in- 
terested in  that  settlement.  Still  more,  al- 
though this  court  is  given  orij^inal  Jurisdiction 
of  a  case  between  one  of  the  states  of  the  Union 
and  a  foreign  state,  it  will  not  exercise  it  even 
in  such  a  case  if  individual  parties  are  in- 
terested in  the  controversy. 

As  the  presence  in  a  case  arises  under  the 
Constitution,  or  the  laws,  or  the  treaties  of  the 
United  States,  of  a  question  or  controversy  dn 
pending  upon  general  principles  of  law,  will 
not  oust  the  jurisdiction  of  the  courts  »s  con- 
ferred by  the  Constitution  {Osbom  ▼.  Bank  of 
ihs  United  States,  2*3  U.  S.  9  Wheat.  788  [6: 
204])  so  the  presence,  in  a  case  brought  by  a 
state  against  a  citizen  of  another  state,  of  a 
question  or  controversy  in  which  others, besides 
the  parties  of  reconi,  are  interested,  ought  not 
to  oust  the  Jurisdiction  of  the  court  to  deter- 
mine the  controversy  between  the  original 
parties;  especially,  where  the  decree  between 
the  parties  of  record  will  not.  in  Iaw,ronclude, 
or  is  so  framed  that  it  will  not  conclude,  the 
rights  of  others  who  were  not,  in  some  form 
before  the  court. 

Under  the  ruling  now  mnde  how  is  the  state 
of  California  to  obtain  a  judicial  determination 
.  of  the  controversy  between  it  and  this  foreign 
corporation?  It  Is  said  that  a  suit  may  be 
brought  in  one  of  its  own  courts  against  all 
persons  asserting  an  interest  in  the  property 
rights  here  in  question.  The  effectiveness  of 
such  a  suit  would  depend  upon  the  ability  of 
the  state  to  bring  the  Kentucky  corporation 
into  court,  so  that  it  would  be  bound  by  the 
final  decree.  It  may  be  that  that  corporation 
does  business  in  California  under  the  condi- 
tion, among  others,  that  it  will  have  an  agent 
there  upon  whom  process  can  be  served.  But 
surely  the  duty  of  thi^  court,  under  the  Con- 
stitution, to  exercise  its  original  Jurisdiction  in 
respect  to  a  controversy  between  a  state  and  a 
corporation  of  another  state  cannot  depend 
upon  the  question  whether  the  plaintiff  state 
can  compel  that  corporation  to  answer  in  its 
own  courts.  Suppose  the  defendant  is  an  in- 
dividual citizen  of  another  state  who  cannot 
l>e  served  with  process  in  the  state  desiring  to 
271]  bring  suit  against  him.  In  *such  a  case, 
the  state  must,  under  the  principles  now  an- 
nounced, be  without  a  reme<ly  for  the  protec- 
Uon  of  its  rights,  or  it  will  be  driven  to  sue  its 
adversary  in  the  courts  of  his  own  state,  whose 
decision  will  be  final,  unless  the  controversy 
happens  to  involve  some  question  of  a  Federal 
nature;  and  even  then  this  court  could  only 
decide  Uie  Federal   question  presented^  and 
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must  accept  the  decree  of  the  state  court  as  eon- 
elusive  upon  all  other  questiona.  Tht  stAie 
could  not  sue  in  any  circuit  court  of  the  Unii«i 
States,  for  that  court  has  no  Jurisdictioa  under 
the  acts  of  Congress  of  a  suit  brought  1^  a 
state  against  a  citizen  of  another  state,  nnieai 
perhaps  such  suit  be  one  arising  under 
the  Constitution  or  laws  or  treaties  of  the 
United  States.  The  framers  of  the  Constitn- 
tion  did  not  intend  to  subject  a  state,  under  any 
circumstances,  to  the  indignity  of  being  com 
pelled  to  submit  its  controversies  with  dtlzeot 
of  other  states  to  the  courts  of  such  other  states. 
They  opened  the  doors  of  this  court  to  eveiy 
state  having  a  cause  of  action  against  a  ditoefl 
of  another  state.  In  my  judgment,  we  have 
no  right  to  refuse  a  hearing  to  a  state  having 
such  cause  of  action,  because  of  the  drcain- 
stance  that  one  or  more  of  its  people  assert  aa 
interest  in  the  subject-matter  of  its  contro- 
versy with  the  defendant  citizen  of  another 
state. 

For  these  reasons,  I  am  constrained  to  dis- 
sent from  the  opinion  and  Judgment  of  the 
coiurt. 


Mr,  JuHiee  Brewer  authoriies 
that  he  concurs  in  this  opinion. 
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SIDNEY  I.  WAILE8,  Ptf.  in  Err^ 

e. 

MilRION  deE.  SMITH.  Comptroller  of  the 
Treasury  of  Maryland. 

<8ee  8.  a  Beporter^  ed.  tn-f2%. 
Federal  quuHom.     ^ 

1.  The  flndinir  of  tlie  Maryland  court  of  appsah  la 
this  case  that  there  was  no  fund  tn  the  sMit 
treasury  upon  which  the  oomptroUer  could  law- 
fully draw  his  warrant,  beoauM  there  had  btm 
no  appropriation  made  by  the  state  lerWtt«>« 
for  the  parment  of  the  oommteslooa  here  ctehavd. 
was  decisive  of  the  ease  and  Involved  no  ftodvat 
question. 

a,.  A  condition  In  tlie  Act  of  Oougress  of  tBR,  n- 
fundinir  to  the  states  money  which  had  bem  rr> 
oelved  for  direct  taxes,  that  do  part  thereof  akaS 
be  paid  to  any  attorney  or  aceot  under  any  coo- 
tract  for  services,  is  binding  not  only  apoa  a 
state  which  reoeivea  swdi  money,  bat  oa  say 
agent  or  attorney  of  the  state  who  dalas  eoa- 
pensatlon  for  collecting  it. 

[No.  8?«.] 
autmUtUd  Mark  4, 1896,    Deddtd  Jbfsl  ». 

1896, 

IN  BRROR  to  the  Court  of  Appeah  of  tte 
State  of  Maiyland.to  review  a  Judgmaet  of 
that  conrt.  affirming  the  Judgment  of  Iks 
circuit  court  for  Ann  Arundel  oountr,  is 
that  state,  dismissed  a  petition  for  a  mamlsaM 

Nora.— ^  Co  iiiHfd<et<on  nf  fywtiral.  aair  jjt; 
eouttf :  neeessttv  cf  F^eral  gneiiUnii:  waot  oua<**f 
Federal  (tuaiion^  see  note  to  HambUn  v.  W«ts>a 
Land  Go.  87: 267. 

A9  Co  jwriadiction  Hi  tk$  UMlid  atote 

Cowri,   where   Federai  queeHtm   erlHS.  i 

are  drawn  in  quettion  elatmUe,  CrMtv.  er 

tion,  see  notes  to  Martin  v.  Hunter.  4:t7i  1 

I  V.  Zane,  IE  664,  and  WUUams  V.  NotTlB.  •:  «L 

lei  11^ 
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Wailbs  t.  Smith. 
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by  Skloej  1.  Wailes,  ftgalnst  Marion  dcK. 
Smith,  comptroller  of  the  treasury  of  Mary- 
kod,  to  compel  him  1o  draw  a  warrant  on  tbe 
lUte  treasurer  in  his  favor  for  the  paymeDt  of 
certain  percentage  on  monejrs  which  had  been 
paid  to  tbe  state  by  the  Federal  government. 
On  motion  to  dismiss.  Dismissed. 
See  same  case  below.  76  Md.  475. 

Sutement  by  ifr. /tM/K^  Whites 
272]  *In  1872  the  general  assembly  of  Mary- 
land passed  an  act  to  ratify  and  confirm  the 
foveroor'a  appointment  of  Daniel  Clarke  and 
Stdoey  I.  Wailee,  as  commissioners  on  behalf 
of  tbe  state,  to  prosecute  to  settlement  all  her 
claims  against  the  government  of  the  United 
Statea  under  the  Act  of  Congress  approved 
July  87.  1861,  which  provided  for  the  pay- 
ment by  the  Federal  government  to  the  gov- 
ernor of  any  state,  etc.,  of  any  expenses  prop- 
erly incurred  by  the  state  for  enrolling, 
equipping,  etc.,  and  transporting  its  troops 
empluyedin  aiding  to  suppress  *'the  present 
iniurrection  against  the  United  States,  to  be 
settled  upon  proper  voucher,"  etc 

In  1878  the  general  assembly  repealed  the 
Act  of  1873.  and  enacted  as  follows:  *'That 
Sidney  L  Wailes,  .  .  .  the  surviving  commis- 
sioner of  the  state  of  Manrland  under  said  act 
[the  repealed  act  of  1873}  be  and  he  is  hereby 
anthorizHi  to  prosecute  to  settlement  all  of  the 
elaima  of  the  state  against  the  government  of 
the  United  Stales,  and  he  is  hereby  allowed  a 
commission  of  80  per  cent  upon  any  sum  that 
shall  be  recovered  by  him  and  paid  by  the 
government  of  the  United  States  into  the 
treasury  of  the  state  of  Maryland,  as  full  com- 
pensation of  his  services  and  expenses  in  the 
prosecutioh  of  said  claims  of  said  state  against 
the  United  States,  it  being  the  intent  and 
meaning  of  this  general  assembly  that  said 
commissioner  Bball  not  claim  or  receive  any 
other  or  further  compensation  for  his  services 
rendered  and  expenses  incurred,  or  to  bo  in- 
corred  in  the  prosecution  of  said  claims,  ex- 
cept the  commission  contingent  upon  his  suc- 
cess, as  hereinbefore  allowed  him  on  such 
amount  as  may  be  recovered  by  him  as  afore- 
said, and  paid  into  the  treasury  of  said  state." 
The  third  section  of  the  act  directed  the 
Comptroller  of  the  Treasury  '*to  issue  his  war- 
rant to  pay  said  Wailes  a  commission  of  80 
per  cent  on  such  sum  as  shiUl  be  recovered  by 
him  and  paid  by  the  government  of  the  United 
Statea  into  the  treasury  upon  said  claim,  and 
that  said  commission  shall  be  payable  upon 
the  several  amounts  received  on  said  claims  as 
they  are  paid  into  the  treasury."  Lawa  of 
Maryland.  1878.  chap.  334,  p.  859. 
273J  *In  1891  the  amounts  which  had  been 
collected  from  the  several  states  and  territories 
and  tbe  District  of  Columbia  by  tbe  Federal 

g>vemment  under  wh|it  was  known  as  '*tbc 
irccl  Tax  Act  of  1861"  were  refunded.  The 
Act  of  Congress  authorizing  this  refunding 
contained  the  proviso  "that  no  part  of  the 
money  hereby  appropriated  shall  be  paid  out 
hy  the  government  of  any  state  or  territory,  or 
tny  other  person,  to  any  attorney,  or  agent 
tinder  any  contract  for  services  now  exiftting 
or  heretofore  made  between  the  representative 
of  any  state  or  territory  and  an  attorney  or 
ftgent'"    Tbe  Act  moreover  provided  that  none 
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of  tbe  moneys  directed  to  be  paid  to  any  state 
or  territory  should  be  so  paid  "until  the  legfs- 
hiture  thereof  shall  have  accepted  by  resolution 
the  sum  herein  appropriated  and  the  trusts  im- 
posed, in  full  satisfaction  of  all  claims  against 
the  United  States  on  account  of  the  levy  and 
collection  of  said  tax,  and  shall  have  author- 
ized the  government  to  receive  said  money  for 
the  use  and  purposes  aforesaid."  Statutes^ 
1889-91,  chap.  496.  p.  833. 

The  general  assembly  of  Maryland  accepted 
these  terms  and  provisions,  and  $371,399.88 
were  paid  to  the  state  by  tbe  Federal  govern- 
ment. Subsequently  thereunder  the  general 
assembly  directed  that  $202,645.71  of  the 
amount  thus  received  should  be  applied  to  the 
payment  of  the  state  debt,  and  that  the  bal- 
ance should  be  invested  for  the  benefit  of  tbe 
sinking  fund. 

The  plaintiff  in  error  began  proceedings  by 
petition  for  mandamus  against  the  defendant, 
comptroller  of  the  state,  to  compel  him  to 
draw  a  warrant  on  the  treasurer  in  his  favor 
for  the  payment  of  $111,889  94,  being  80  per 
cent  on  the  $871,399.83,  which  had  been  mid 
to  the  state  by  the  Federal  government.  Tho 
petition  was  dismissed,  and  an  appeal  was 
taken  to  the  court  of  appeals  of  Maryland. 
In  that  court  (at  the  October  term,  1893)  the 
judgment  below  was  affirmed.  TFoAm  v.  Smithy 
76  Md.  475. 

The  court  of  appeals  rested  ita  conclusioo 
upon  the  following  grounds: 

(1)  That  the  duties  imposed  on  the  comp- 
troller by  the  act  upon  which  the  plaintiff  re- 
lied involved  discretion  and  *judgment.[274 
and,  therefore,  their  performance  could  not  be 
compelled  by  mandamus. 

(3)  That  under  the  constitution  of  the  state 
no  money  could  be  drawn  from  the  treasury 
without  a  specific  appropriation,  and  the  comp- 
troller could  not  be  compelled  by  mandamus 
to  draw  a  warrant  on  the  treasurer  where,  aa 
in  thift  case,  there  was  no  appropriation. 

(8)  That  the  act  under  which  the  plaintiff 
had  been  employed  did  not  undertake  to  au- 
thorize the  comptroller  to  draw  a  warrant  for 
the  compensation  therein  provided  for  with- 
out a  previous  appropriation,  and  that  no 
appropriation  therefor  was  made  by  the  act 
itself. 

(4)  That  even  if  the  contract  provided  for 
the  deduction,  without  appropriation,  of  the 
stipulated  compensation  from  the  amount 
collected,  the  deduction  could  not  have  been 
made  from  the  money  refunded,  as  it  had  been 
appropriated  by  Congress  and  received  by  tbe 
state  upon  the  express  condition  that  no  such 
deduction  should  be  msde. 

(5)  That  the  contract  did  not  contemplate  A 
commission  on  the  amount  of  the  direct  tax 
refunded,  but  only  on  claims  held  by  the  state 
against  the  United  States,  which  were  speci- 
fically referred  to  in  the  contract  of  1873. 
That  inasmuch  as  the  direct  tax  had  been  law- 
fully assessed  and  paid,  tbe  state  had  no  claim 
against  the  United  States  for  the  amount  col- 
lected, at  the  time  when  the  contract  was 
made,  and  therefore  there  could  have  been  no 
reference  to  that  amount  in  the  contract. 

The  plaintiff  brought  the  case  here  by  writ 
of  error.  The  defendant  in  error,  by  tbe  at- 
tomev  general  of  the  state,  moved  to  dismiss, 
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not  onlj  becaoM  of  want  of  Jurisdiction  ap- 
parent on  the  face  of  the  record,  but  also  be- 
cause of  the  following  facts,  which,  it  is 
asserted,  have  occurred  since  the  writ  of  error 
was  allowed:  In  1B94  the  general  assembly  of 
Maryland  directed  the  comptroller  to  draw  his 
warrant  or  warrants  upon  the  treasury  for  the 
sum  of  $20,000  in  favor  of  plaintiff  in  error, 
"in  compensation  for  effective  services  ren- 
dered by  him  in  securing  the  refund  by  the 
United  States  of  the  sum  of  $871,299.88,  that 
being  the  quota  of  the  state  for  the  direct  tax 
paid  by  the  state  of  Maryland,  in  pursuance 
2  7  5  l*of  the  Act  of  Congress  approved  August 
6.  18ol.  Provided,  however,  that  the  sum  of 
^30,000  hereby  appropriated  is  paid  by  the 
state  and  receivea  and  accepted  by  the  said 
Sidney  I.  Wailes,  upon  the  express  agreement 
and  condition  that  the  same  shiul  be  in  full  pay- 
ment, discharge  and  satisfaction  of  all  claims 
and  demands  whatsoever  of  said  Sidney  L 
Wailes  against  the  state  for  compensation  for 
•ervices  claimed  to  have  been  rendered  by  him 
under  the  Act  of  1878.  chap.  224.  in  connec- 
tion with  the  recovery  and  payment  of  the 
direct  tax  by  the  United  States  under  the  Act 
of  Congress  of  March  2.  1891."  Laws  of 
Maryland,  1894,  chap.  288,  p.  296;  and  the 
plaintiff  in  error  has  receivea  the  sums  thus 
appropriated,  and  has  given  his  receipt  for  the 
same  as  being  "in  payment  of  a  special  appro- 
priation made  bythe  general  assembly  of  1894, 
in  my  favor  in  compensation.'*  for  efficient 
services  rendered  by  me  in  securing,"  etc. 

These  allegations  are  attested  by  Uie  affidavit 
of  the  state  comptroller. 

Mr.  John  Prentiss  Poe»  Atty.  Gen.,  of 
Maryland,  for  defendant  in  error,  in  favor  of 
motion. 

Mr.  John  T.Morg^an  for  plaintiff  in  error, 
in  opposition  to  motion. 

Mr,  Juitiee  White  delivered  the  opinion  of 
the  court: 

Without  considering  the  effect  of  the  act  of 
the  general  assembly  of  1894,  and  of  the  re- 
ceipt by  the  plaintiff  in  error  of  the  money 
therein  appropriated,  we  think  it  clear  that  the 
motion  to  dismiss  must  prevail.  The  judg- 
ment of  the  court  of  appeals  of  Maryland  pro- 
ceeded upon  the  theory  that  there  was  no 
ministerial  duty  resting  on  the  comptroller  to 
draw  a  warrant  in  favor  of  the  plaintiff  in 
error,  because  no  appropriation  had  been 
made  by  the  general  assembly  for  the  payment 
of  his  claim.  This  conclusion  was  clearly  de- 
cisive of  the  whole  controversy  and  involved 
no  issue  of  which  we  have  jurisdiction.  Even 
if  the  act  of  1878.  upon  which  the  plaintiff  in 
276]  *error  relies, would,  under  oraioary  cir- 
cumstances, have  authorized  the  comptroller  to 
deduct  from  any  sum  paid  to  \he  state  bv  the 
Federal  government  in  consequence  of  his 
exertions  the  amount  of  Uie  stipulated  com- 
pensation, that  authority  would  have  had  no 
application  to  the  amount  collected  by  the 
•tate  as  a  leroyment  by  the  United  States  of 
the  "Direct  Tax."  By  the  terms  of  the  Act  of 
Congress  the  authori^  to  do  this  was  denied. 
The  money  therefore  passed  to  the  state  with 
the  express  obligation  not  to  make  this  deduc- 
tion, and  the  state's  acceptsnoe  clearly  bound 
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her  to  the  condition  Imposed;  die  ooold  sol 
accept  the  gift,  and  at  the  same  time  repodiatd 
the  condition.  Thus  the  act  of  aooeptaaes 
abrogated  whatever  authority  might  have 
otherwise  existed  to  deduct  commiMioDa.  If 
the  coilectioa  was  not  made  by  the  plaintiff  ia 
error,  of  course  he  was  entitled  to  no  commis- 
sion  under  his  contract.  If  the  collectioo  was 
made  by  him  under  his  contract,  the  ooodi- 
tions  which  were  imposed  by  Congress,  and  by 
assent  to  which  alone  the  money  was  collected, 
prevent  his  asserting  any  right  to  compensa- 
tion out  of  the  fund,  or  averring  the  existeeea 
of  any  contract  requiring  the  state  to  deduct 
his  commission  from  the  amount  collected. 
As  the  state,  when  she  took  the  money,  was 
bound  by  the  condition  upon  which  the  pay- 
ment was  made,  so  the  plidotiff  in  error,  if  he 
made  the  collection,  is  equally  bound  thereby. 
This  conclusion  applies  even  if  it  be  ooe- 
ceded  that  the  state  was  under  contract  to  pay 
from  her  treasury  the  amount  of  oommisnoa 
claimed.  There  being  no  substantial  bans  for 
the  contention  that  the  plaintiff  has  aooBirad 
right  to  be  paid  a  commission  out  of  the  foad 
which  the  state  has  received  from  the  Federal 
government,  he  is  entitled  to  compensation,  if 
so  entitled  at  all,  only  out  of  the  general  funds 
of  the  state. 

The  finding  of  the  Maryland  court  of  a^ 
peals,  that  there  was  no  fund  in  the  state  treas- 
ury upon  which  the  comptrollo' could  lawfully 
draw  his  warrant,  because  there  had  been  so 
appropriation  made  by  the  state  legklaiore 
for  the  payment  of  the  commissions  here 
claimed,  was  decisive  of  the  case  and  involved 
no  Federal  question.  Chouteau  v.  Gi&sm,  HI 
U.  8.  200  [28:  4001;  DetroU  Cit^  Ji  Or.  «. 
OtUhard,  114  U.  a  188  [29:  118]. 
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Verdiet  in  criminal 


On  the  trial  of  an  indictment  ^lanctnff 
in  the  first  count  with  havlon  couoterfalt  eaiaii 
his  possession  with  intent  to  defraud  oertalBp«^ 
soon,  the  verdict  of  the  Jury  of  **  tnfltj  oa  tit 
first  count  for  haviofr  in  pnwwlnn  ouuaffii> 
coin,**  without  statioir  any  intent  to  d6rnai.li 
genera],  and  suflldent;  the  words  attaoiwd  tossi 
following  the  finding  ^guilty  oo  tbe  fiist  eoMl* 
being  superfluous,  do  not  qvaUtw  the  wmt^ 
sion  of  guUt. 

[No.  770.1 
Arffusd March?, liSS.  Deeded Mmnk.M,mL 

IN  ERRORtotheDiBtridObiirtof  theUiM 
States  for  the  Western  Disirlct  of  Pibomt)- 
vania,  to  review  a  Judgment  convidlnir  ths 
defendant,  Lewis  C.  Sutler,  under  U.  &  Bet. 
Sut.  §  6458  for  having  counterfeb  coin  la  Ui 
possession  with  intent  to  defraud,  etc;,  and  ss 
order  overmling  a  motion  in  amst  of  Jndf 
ment.  Afirmta, 
The  facU  ars  stated  fai  the  o|iiiik». 
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Mr.  Thomas  B*  Alcori^  for  plaintiff  in 
enon 

All  the  facto  must  be  found  which  compose 
the  crime. 

Whatever  the  Juiy  do  not  find  implies  a 
■egative. 

Ba  T.  WoodfaU,  5  Burr.  266. 

A  Terdict  ou^ht  to  be  found  clearly,  fully 
ind  distinctly;  it  cannot  be  supplied  by  in- 
ference; neither  can  it  be  amended  by  any 
notes  of  the  association,  in  a  criminal  case. 

BM9  Case,  1  Salk.  58;  King  v.  Keat,  1  Balk. 
47. 

The  finding  the  point  in  issue,  by  way  of 

Zment,  in  a  i^neral  verdict,  is  never  per- 
sd,  not  though  the  argument  be  necessary 
ind  conclusive. 

Bowe  T.  HunUnffton,  Yaughan,  76;  JS/ielley 
V.  AUop,  Yelv.  77. 

There  can  be  no  constructive  offenses,  and 
before  a  man  can  be  punished  his  case  must  be 
plainly  and  unmistakably  within  the  statute. 

United  States  v.  Lacher,  184  U.  8.  624  (83: 
1080);  United  States  ▼.  Bmzo,  8511.  S  18  Wall, 
m  (21:  812);  Moore  y.Moore,  67  Tex.298;  StaU 
V.  White,  41  Iowa.  816,  20  Am.  Rep.  602;  Beg. 
V.  Tork,  1  Den.  C.  C.  R.  835;  Sharff  y.  Com. 
t  Binn.  514;  Biflemaker  ▼.  StaU,  25  Ohio  St. 
895. 

A  special  Terdict  must  state  all  the  facts 
essential  to  a  recovey,  and  nothing  can  be  sup- 
plied by  intendment. 

2  Thompson,  Trials,  §  2651;  Abbot,  Trial 
Brief,  524;  Wharton,  Crim.  PI.  and  Pr.  (9th 
ed.)  746. 

Messrs.  Edward  B*  Whitney,  Assistant 
AU$\  Gen.,  and  William  H.  Pope  for  defendant 
in  error. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  prosecuted  for 
committing  offenses  punishable  under  Rev. 
Stat.  5458.  The  indictment  contained  three 
'  counts.  The  first  charged  him  with  "having 
counterfeit  coin  in  his  possession  with  intent 
to  defraud  certain  persons  to  this  grand  in- 
quest unknown;"  the  second,  with  having 
with  like  intent  attempted  to  pass  such  coin; 
and  the  third,  with  actually  passing  such  coin 
with  criminal  intent  On  being  arraigned,  the 
defendant  pleaded  not  guilty,  presenting  a 
written  plea  to  that  effect,  which  was  placed 
00  the  indictment  as  follows:  "Defendant 
admits  having  the  coin  in  his  possession  set 
forth  in  the  indictment,  and  knowing  that  they 
were  counterfeit,  but  pleads  not  guilty  of  the 
intent  of  passing  or  intending  to  pass  same,  or 
to  defraud  any  person  with  Uiesame.** 

On  the  trial  the  government  abandoned  the 
second  and  third  counts.  Under  the  first  count, 
278]  as  the  fact  of  possession  *of  the  counter- 
feit coin  was  admitted,  the  only  issue  presented 
to  the  jury  was  whether  the  intention  to  defraud 
existed.  The  Jury  found  a  verdict  on  May  14, 
1S04,  after  the  adjournment  of  the  court, 
which  was  signed  by  all  its  members,  and, 
being  sealed,  was  opened  by  the  court  on  the 
following  day.  May  15th.  It  was  as  follows: 
**Thejury  finds  the  defendant  guilty  in  the 
first  count  for  having  in  his  possession  coun- 
terfeit minor  coin.  Not  guilty  as  to  second 
and  third  counts." 
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The  defendant  moved  in  arrest  of  judgment 
for  the  following  reasons:  First,  "the  jury  has 
not  found  the  defendant  guilty  of  any  offense 
under  the  law;  second,  the  verdict,  to  wit,  the 
jury  finds  the  defendant  guilty  for  having  in 
posse><sion  counterfeit  minor  coin;  not  guilty 
as  to  the  second  and  third  counts,  clearly  in- 
dicates that  the  jury  did  not  intend  to  find  the 
defendant  guilty  under  the  Act  of  Congress  of 
intending  to  defraud  any  person.'*  The  mo- 
tion was  overruled  and  sentence  imposed. 
The  defendant  brought  the  case  here  by  error. 

In  order  to  determine  the  effect  of  the  words 
attached  by  the  jurv  to  the  finding  "of  guilty 
in  the  first  count,"  it  is  necessary  to  ascertain 
whether  the  verdict  was  special  or  eencral. 

A  special  verdict  is  defined  by  Blackstone 
to  be  one  "where  the  jury  state  the  naked 
facts  as  they  find  them  to  be  proved,  and  pray 
the  advice  of  the  court  thereon,  concluding 
conditionally,  that  is,  if  upon  the  whole  mat- 
ter the  court  should  be  of  the  opinion  that  the 
plaintiff  had  cause  of  action,  then  they  find  for 
the  plaintiff:  if  otherwise,  for  the  defendant. 
.  .  .  Another  method  of  finding  a  species  of 
special  verdict  is  when  the  jury  find  generally 
for  the  plaintiff,  but  subject  nevertheless  to 
the  opinion  of  the  judge  of  the  court  on  a 
special  case  stated  by  the  counsel  on  both 
sides  with  reeard  to  the  matter  of  law.**  4  Bl. 
Com.  877,  878. 

Under  this  definition  it  is  evident  that  the 
verdict  here  considered  was  not  a  special  ver- 
dict. Indeed,  it  is  settled  beyond  question  that 
a  verdict  of  guilty,  without  specifying  any  of- 
fense, is  general,  and  is  suflBlcient,  and  is  to  be 
understood  as  referring  to  the  offense  charged 
in  thelndlciraent.  St.  Clair  v.  ♦ITntted  [279 
Slates,  154  U.  8.  154  [88: 984];  Bond  v.  People, 
89  III.  26;  Stats  v.  Jurdie,  17  La.  Ann.  71; 
State  Y.  Curtis,  28  N.  C.  247;  StaU  v.  Tuller, 
84  Conn.  280;  StaU  v.  Morris,  104  N.  C.  887. 

The  verdict  being  general  and  not  special, 
any  words  attached  to  the  finding  "guiltv  on 
the  first  count"  are  clearly  superfluous  and  are 
to  be  so  treated.  In  Trials  per  Pais  (81  h  ed. 
1766.  p.  287)  the  rule  is  thus  aated:  "If  the 
jury  give  a  verdict  of  the  whole  Issue  and  of 
more,  .  .  .  that  which  is  more  is  surplusage 
and  shall  not  stay  judgment,  for  *utiU  per 
inutile  non  vitiatur.*^'  Bishop  on  Criminal 
Procedure,  p.  623,  section  lOOoa.  is,  substan- 
tially, to  the  same  effect:  'The  words  beine 
*the  finding  of  lay  people,*  need  not  be  framed 
under  the  strict  rules  of  pleading,  or  after  any 
technical  form.  Any  words  which  convey  the 
idea  to  the  common  understanding  will  be 
adequate.  And  all  fair  intendments  will  be 
made  to  support  it.  To  say,  therefore,  that 
the  defendant  is  'guilty,'  or  guilty  of  an  offense 
named  which  is  less  than  the  whole  alleged,  is 
sufficient,  without  adding  'as  charged  in  the 
indictment;'  for  the  latter  will  be  supplied  by 
construction.  So,  likewise,  a  general  finding 
of  •guilty*  will  be  interpreted  as  guilty  of  all 
that  the  indictment  well  alleges.    .  .  .    Sur- 

glusage  in  a  verdict  may  be  rejected,  being 
armless,  the  same  as  in  pleading.  And  the 
verdict  must  l>e  construed  as  a  whole,  not  in 
separate  parts."  In  Patterson  v.  United  States, 
15  U.  8.  2  Wheat.  221  [4:  224].  this  court, 
speaking  through  Mr.  Justice  Washington, 
said:  **If  the  iury  find  the  issue  and  something 
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xnore,  the  latter  part  of  the  flndin^  will  be  re- 
jected as  surplusage.**  Com.  v.  Jttdd,  2  Mass. 
829,  8  Am.  Dec.  64;  Amsirong  v.  Peopfe,  87 
111.  459;  State  Y.  Toeum,  117  Mo.  622;  Arnold 
Y.  State,  51  Ga.  144;  Henr^  t.  Baiman,  25  Pa. 
854.  64  Am.  Dec.  708. 

Reading  the  verdict,  here coosidered.  by  the 
light  of  these  elementary  principles,  the  words 
*'for  having  in  possession  counterfeit  minor 
coin.'*  attached  to  the  words  "guilty  in  the 
first  count."  are  obviously  superfluous,  and 
striking  them  from  (he  verdict  leaves  it,  in  all 
respects,  complete  and  responsive  to  the  charge. 
Tho  wisdom  and  justness  of  the  rule  is  shown, 
280]*by  applying  it  to  the  verdict  in  this  case. 
Tbe  plea  made  b^  the  defendant  having  ad- 
mitted the  possession  by  him  of  the  counterfeit 
coin,  tbe  only  issue  submitted  to  the  jury  was 
the  intent  to  defraud.  To  presume  that  tbe  ver- 
dict which  found  the  defendant  "guilty  under 
the  first  count "  was  predicated  on  the  mere 
possession  without  the  intent,  involves  the  con- 
clusion that  the  jury  found  the  defendant 
guilty,  because  of  the  existence  of  a  fact  from 
which  it  was  admitted  no  guilt  could  result. 
To  allow  the  superfluous  words  which  were 
attached  to  the  finding  of  guilty  to  have  the 
effect  here  claimed  for  them,  would  compel  us 
to  read  the  verdict  as  saying,  *'We  find  the 
defendant  guilty  because  he  concedes  that  he 
possessed  the  counterfeit  coin,  although  it  is 
admitted  he  cannot  be  guilty  from  the  fact  of 
such  possession  alone,"  that  is,  "We  find  him 
guilty  although  he  is  not  guilty.**  Tbe  record 
Kaves  no  room  for  doubt  that  the  words  "for 
having  in  possession  counterfeit  minor  coin," 
which  were  attached  to  the  verdict,  were 
merely  words  identifying  the  firt>t  count,  and 
were  not  and  could  not  have  been  intended  to 
<iualify  the  verdict  of  guilty.  The  indictment 
WHS  indorsed  as  follows:  "indictment  for  hav- 
ing in  possession  counterfeit  minor  coin;  sec- 
ond, attempting  to  pass  same;  third,  passing 
the  same."  The  words  attached  to  tlie  ver- 
dict are  simply  those  found  on  the  back  of  the 
indictment  describing  the  first  count,  and  this 
fact  indicates  that  the  jury  affixed  them  simply 
as  words  of  description  of  the  first  count,  and 
therefore  did  not  intend  by  their  use  to  qualify 
in  tLUY  way  the  conclusion  of  guilt  expressed 
in  their  verdict. 

Affirmed. 
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Longevity  pap. 

In  computlnir  the  time  of  service  which  entitles  an 
officer  to  loDgevltj  pay,  servloe  In  a  volunteer 
regiment  Is  not  service  *in  tbe  army  of  the  United 
States,**  within  the  meaning  of  tbe  Act  of  July 
fi,lB88. 

[No.  889.1 
Submitted  March  S,  1895.    Decided  March  t6, 

1895. 


APPEAL  from  a  judgment  of  the  Coart  nf 
Claims,  in  favor  of  Eugenia  R.  Sweeoey, 
administratrix,  for  certain  moneys  paid  under 
protest  to  tbe  United  States  by  Thomas  W. 
Sweeney,  brigadier  genera]  on  the  retired  list 
of  the  army,  as  to  which  moneys  be  was 
claimed  to  be  in  arrears.  Beeereed,  mtk  dirwa- 
iion  to  di^miis  the  petition. 


JSiynL—As  to  extra  pay  or  oompenBolUm  to  offietrSi 
•ee  note  to  Unitod  SUtet  v.  Maodaniel.  8: 687. 


Statement  by  Mr.  Justice  Bro^ 

This  was  a  petition  originHliy  filed  b^ 
Thomas  W.  Sweeny,  brigadiergeneral  oo  tfaie 
retired  list  of  the  arm^,  to  recover  tbe  sum  of 
$182.05,  charged  agamst  him  by  the  United 
Slates,  as  to  which  amount  he  was  clmimed  to 
be  in  arrears,  and  paid  bv  bim  under  proteaL 
The  petitioner  havincdied  after  the  commeoce- 
ment  of  the  action,  the  appellee  was  admitted 
to  prosecute  the  claim,  as  administratrix. 

The  case  was  argued  and  submitted  in  May, 
1893.  and  the  petition  dismissed.  Clairatot 
applied  for  a  rehearing,  which  was  granted, 
and  the  case  again  submitted  and  deci'ied  by  a 
majority  of  the  court  in  her  favor.  Ju  Iffmrnt 
wan  thereupon  entered  in  the  sum  of  $l82Ji5. 
and  the  court  made  a  finding  of  facts,  of  which 
the  following  is  a  summary: 

On  December  8,  1846.  Thomas  W.  Sweeny, 
appellee's  intestate,  being  at  that  tim**  a  (iea- 
tenant  in  the  Second  New  York  Volonteen; 
was  mustered  into  the  military  service  of  tb« 
United  States,  under  the  Act  of  May  IS,  ISM, 
authonzing  the  President  to  accept  the  ser- 
vices of  50,000  volunteers  for  the  proeecntkNi 
of  the  existing  war  between  the  United  Sf«*e« 
*and  Mexico.  Ue  nerved  in  this  capnciiy  [28d 
until  March  17,  1848.  when,  having  received  a 
commission  as  second  lieutenant  in  tbeSecood 
United  States  Infantry,  he  whs  mustered  into 
the  regular  service  of  the  United  States.  Some 
time  after  March  3,  1853,  five  years  from  tbe 
date  of  biscommisdon  in  the  retrulararmy,  be 
charged  for  and  was  paid  his  first  longevity 
ration  for  five  years*  prior  service,  amlrr  Ib« 
Act  of  July  6,  1838.  In  S<'piember,  18^5.  be 
charged,  in  his  Toucber  for  pay,  one  lont^vity 
ration  for  the  period  from  December  4.  1851 
(five  years  from  his  muster  into  the  service  «• 
a  wAnnteer)  to  March  8, 1853.  and  was  p«id 
this  item  by  the  iSaymaster,  Octol)er  15,  185$. 
The  disbursement  of  this  longevity  ration  frm 
December  4, 1851,  to  March  3. 1853,  wa«  never 
approved  or  allowed  by  the  accounting  officen, 
but  was  disallowed  by  them  upon  tbe  first  ex* 
ami  nation  of  the  paymaster's  voucher.  Tbs 
matter  was  reported  by  the  Secretary  of  Wtr 
to  the  Second  Comptroller,  who,  on  July  i 
1856,  filed  a  written  opinion  to  the  effect  tbit 
the  time  spent  in  the  military  service  at  a  vol- 
unteer under  the  Act  of  Mav  18.  1844.  cooM 
not  be  counted  in  the  longevity  ratioos  under 
the  Act  of  July  6, 1888.  In  aocordaooe  vitb 
this  decision,  the  voucher  was  diaapproved  by 
the  Second  Auditor  and  by  the  Second  Ooop> 
t roller,  and  the  amount  charged  against  Lisa 
tenant  Sweeny. 

On  August  81, 1857,  he  waipaid  tbe  amoail 
of  the  second  longevity  ration  from  Drcembrr 
8,  1856.  to  August  81. 1857,  and  aflrr  that'liits 
be  was  successively  paid  bis  aemnd  miioe  i't 
tbe  respective  months  down  to  Febrnary,  IkM 
But  these  payments  were  disallowed)  io  dus 
course  by  the  accounting  officeia,  and  tbe  «p- 
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pelke's  intestate  was  again  required  to  refund. 
In  1892,  be  was  informed  that  he  was  in  ar- 
rears to  the  United  States  in  the  sum  of  $182.05, 
which  he  paid  under  protest,  and  subsequently 
began  this  suit  to  recover  the  amount  so  paid, 
upon  the  ground  that  he  ought  to  have  been 
credited  with  longevity  rations  due  on  account 
of  bis  service  as  a  volunteer  in  the  Mexican 
war.  the  first  two  of  which  rations  he  had  been 
required  to  refund,  while  the  last  two  had 
never  paid  to  him. 

Memn,  Edward  B.  Whitney^  Asxittant 
AUy.  Gen,,  and  Charles  C.  Binney  for  ap- 
pellant. 

Mr,  Joseph  Siryker  for  appellee. 

283]    *ifr.  Justice  Brown    delivered  the 
opinion  of  the  court: 

This  case  involves  the  question  whether,  in 
computing  the  time  of  service  which  entitles 
an  officer  to  longevity  pay,  service  in  a  volun- 
teer rc^mcnt  is  service  '*in  the  army  of  the 
United  States/'  within  the  meaning  of  the  Act 
of  July  5,  1888.  the  fifteenth  section  of  which 
<5  Stat,  at  L.  258)  enacts  '*tbat  every  commis- 
sioned officer  of  the  line  or  staff,  exclusive  of 
general  officers,  shall  be  entitled  to  receive  one 
addiUonal  ration  per  diem  for  every  five  years 
he  may  have  served  or  shall  serve  in  the  army 
of  the  United  States." 

Claimant  was  an  officer  of  a  New  York  toI- 
nnteer  regiment,  and  was  mustered  into  the 
service  of  the  United  States  December  8, 1846. 
and  so  remained  until  March  17, 1848,  during 
the  Mexican  war,  when  he  accepted  a  commis- 
sion as  second  lieutenant  in  the  regular  army. 
After  serving  in  the  army  of  the  United  States 
five  years,  he  became  entitled  to  the  extra, ra- 
tion provided  by  the  Act  of  1838;  and  the  ques- 
tion is,  whether  that  term  of  five  years  began 
to  run  from  the  day  he  was  first  mu$%tererl  into 
the  service  as  a  volunteer,  or  from  the  day  he 
received  his  commission  as  a  lieutenant  in  the 
regular  army. 

That  the  Act  of  1838  was  passed  with  spe- 
cial reference  to  the  regular  army  is  evident, 
not  only  from  the  fact  that  there  were  no  vol- 
UDioers  at  that  time  in  the  service  of  the 
United  Slates,  but  from  the  title  of  the  Act, 
"To  Increase  the  Present  Military  Establish- 
mant  of  the  United  States,  and  for  other  Pur- 
poses,'* and  from  its  numerous  provisions,  all 
of  which  bore  upon  its  manifest  purpose  to 
increase  and  reorganize  the  regular  arniy.  By 
the  Act  of  May  13,  1846  (9  Stat,  at  L,  9)  a 
state  of  war  was  recognized  to  exist  between 
the  United  States  and  Mexico,  and  for  the 
purpose  of  prosecuting  such  war  to  a  success- 
ful termination,  the  President  was  authorized 
to  call  for  and  accept  the  services  of  any  number 
284]  of  volunteers,*not exceeding  fifty  thous- 
aDd,  to  serve  twelve  months,  or  until  the  end 
of  the  war;  by  section  4,  they  were  declared 
to  be  subject  to  the  rules  and  articles  of  war, 
•nd  in  all  respects,  except  as  to  clothing  and 
P^Jt  placed  on  the  same  footing  with  similar 
corps  of  the  United  States  army;  and  in  sec- 
fioD  9,  there  was  a  further  provision  that  they 
should  have  the  organization  of  the  army  of 
the  United  States  and  the  same  pay  and  allow- 
iDces.  This  Act  undoubtedly  entitled  the 
claimant  to  the  same  pay  as  a  volunteer  dur 
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ing  his  term  of  actual  service  that  he  wo(ii<i 
have  received  if  he  had  been  in  the  regular 
army;  but  it  does  not  follow  that,  after  his 
service  was  concluded  and  he  was  mustered 
out,  such  past  service  was  intended  to  be  rec- 
ognized as  a  service  in  the  army  of  the  United 
States.  The  Act,  so  far  from  amalgamating 
the  volunteers  and  the  regular  army,  distin- 
guishes the  two,  and  limits  their  identity  to 
the  receipt  of  the  same  pay  and  allowance. 
This  is  the  more  obvious  from  the  very  next 
Act,  passed  upon  the  same  day,which  author- 
izes an  increase  of  the  rank  and  file  of  **  the 
army  of  the  United  States*'  by  voluntary  en- 
listments. The  first  Act  dealt  exclusively 
with  the  militia  and  volunteers;  the  second 
with  the  regular  army. 

Very  little  light  is  thrown  upon  the  ques- 
tion by  prior  legislation.  It  is  true  that  the 
Constitution  provides  that  "the  President 
shall  be  commander-in-chief  of  the  army  and 
navy  of  the  United  States,  and  of  the  militia 
of  the  several  states,  when  called  into  the  act- 
ual service  of  the  United  States."  Nothing  is 
said  in  this  connection  of  volunteers;  but  the 
object  of  the  provision  is  evidently  to  vest  in 
the  President  the  supreme  command  over  all 
the  military  forces^^uch  supreme  and  undi- 
vided command  as  would  be  necessary  to  the 
prosecution  of  a  successful  war.  The  regu- 
lar army  dates  its  birth  from  the  Act  of  G^p- 
tember  29, 1789  (1  Stat  at  L.  95)  which  con- 
tinued in  the  service  of  the  United  States  a 
small  military  force,  which  had  been  held 
subject  to  the  authority  of  Congress  when  the 
Constitution  took  sflect  This  Act  was  super- 
seded the  following  year  by  an  Act  for  regu- 
lating the  military  establishment  (1  Stat,  at  L. 
119)  but  nothing  was  said  with  regard  to  vol. 
unteers  until*May  28,1798.  when,  in  view[285 
of  a  possible  war  with  France,  the  Presidcut 
was  authorized  to  raise  a  provisional  army  of 
volunteers,  who,  when  called  into  actual  serv- 
ice, were  to  receive  the  same  pay,  rations,  for- 
age and  emoluments  of  every  kind,  except 
bounty  and  clothing,  as  the  other  troops  to  be 
raised  by  the  Act.  1  Stat,  at  L.  658.  By* 
subsequent  acts,  passed  at  different  critical 
periods,  the  President  was  authoi^ed  to  ac- 
cept the  services  of  volunteers,  woo,  though 
treated  while  in  actual  service  as  a  part  of  the 
army  of  the  United  States,  were  so  considered 
only  in  a  limited  sense,  and  while  in  actual 
service. 

Their  time  of  service  as  such  volunteers 
never  seems  to  have  been  computed  in  esti- 
mating the  five  years,  after  which  they  were 
entill^  to  longevity  rations,  until  the  Act  of 
March  2.  1867  (14  Stat,  at  L.  434)  entitled 
"An  Act  Declaring  and  Fixing  the  Rights  of 
Volunteers  as  a  Part  of  the  Army,"  the  first 
section  of  which  provided  that  **  in  comput- 
ing the  length  of  service  of  any  officer  of  the 
army,  in  order  to  determine  what  allowance 
and  payment  of  additional  or  longevity 
rations  he  is  entitled  to,  .  .  .  there  shall 
be  taken  into  account  and  credited  to  such 
officer  whatever  time  he  may  have  actually 
served,  whether  continuously  or  at  different 
periods,  as  a  commissioned  officer  of  the 
United  States,  either  in  the  regular  army,  or 
since  the  nineteenth  day  of  April,  eighteen 
hundred  and  sixty-one,  in  the  volunteer  serv- 
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ice,  eiltaer  under  appointmeDt  or  commission 
from  tbe  goyernor  of  a  slate,  or  from  the 
President  of  the  United  States." 

It  seems  to  us  this  Act  is  decisive  of  tbe 
question.  It  provides  in  substance  that,  in 
estimating  the  length  of  service  for  the  pay- 
ment of  longefity  rations,  he  shall  be  credited 
both  for  his  service  as  an  oflBlcer  of  tbe  regu- 
lar army,  or,  since  tbe  nineteenth  day  of 
April,  eighteen  hundred  and  sixty  one,  as  an 
officer  Id  the  volunteer  service.  The  object  of 
the  Act  was  evidently,  first,  to  extend  to  such 
volunteer  officers  as  bad  served  in  the  army 
since  the  breaking  out  of  tbe  civil  war,  tbe 
same  privilege  with  respect  to  longevity 
rations  as  bad,  by  the  Act  of  1838,  been  al- 
ready secured  to  officers  of  the  regular  army; 
and  Becond,  to  limit  that  privilege  to  those 
286]  who  had  served  since  that  date.  *If  those 
who  served  before  that  date  had  been  treated 
as  entitled  to  longevity  pay,  the  Act  was 
wholly  unnecessary,  as  there  was  no  question 
that,  under  the  Act  of  1838,  the  officers  of  the 
regular  army  were  so  entitled;  and  the  exten- 
sion of  the  same  privilege  to  officers  of  the 
volunteer  army  was  evidently  a  new  provis- 
ion, and  to  be  restricted  to  those  who  had 
served  as  such  since  the  breaking  out  of  the 
war.  It  is  a  plain  case  for  the  application  of 
the  maxim:  Expremo  uniu$  e»t  exclumo 
aUeritu.  Had  it  been  shown  that,  prior  to  the 
passage  of  this  Act,  the  practice  of  the  de- 
partment had  been  to  estimate  tbe  length  of 
an  officer's  service  as  a  volunteer,  in  making 
up  the  five  years'  service  entitling  him  to  long- 
evity pay,  the  Act  might  have  b^n  constru^ 
to  be  m  affirmance  of  the  previous  law;  but, 
so  far  as  the  record  of  this  case  shows,  tbe 
practice  appears  to  have  been  the  other 
way,  and  the  Act  must  be  treated  as  estab- 
lishing a  new  rule  for  such  officers  in  the 
volunteer  service  after  April  10,  1861. 

The  judgment  of  the  court  helow  mutt, 
thertfore,  he  reverted^  and  the  ease  remanded 
to  the  Court  of  CkUmi  with  direction  to  dismies 
the  petition. 


WILLIAMIH.  COCHRAN  bt  al..  Pffe, 
in  Err,, 
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U,  &  Bev.  Stat.  %  5S09—faUe  entry  by  cashier 
— indictment  under  hanking  lawman tecedente 
of  witness— question  not  pr^udieial^—canh- 
tefs  opinions-false  entry— pen alty^liability 
— rtfusal  to  instruct  Jury-r-presumption  tf 
innocence. 

L  An  indictment  under  U.  8.  Bev.  Stat.  I  8009 
chanrioir  an  offloer  of  a  national  bank  with  mak- 
ing a  false  entry  in  a  report,  is  not  insufficient 
because  it  does  not  aver  that  the  report  was 
made  by  the  association. 

IL  It  is  an  offense  under  U.  8.  Rev.  Stat.  I GSOQ  fOr 
an  assistant  cashier  to  make  a  false  entry  in  a  re- 
port which  is  subeequeotly  to  t>e  verified  by  (he 

NOTB.— l>utlef  of  eaOkier  of  batOu  tohen  Ms  acts 
Mnd  ths  haiilc,  see  note  to  Cecil  Nat.  Bank  of  Port 
Deposit  V.  Watsontown  Bank,  M:  10381 
704 


oath  of  the  president  or  cashier  In  pemo:  tha 
averment  in  the  indictment  that  tbe  report  wm 
made  in  accordance  with  tbe  provfstoot  of  i 
tion  5211  is  a  sufficient  averment  that  It  i 
erly  verified. 

8.  An  indictment  under  the  national  banklDg  lav 
is  sufficient  if  it  contains  every  eleoMot  of  the 
offense  intended  to  be  charged,  and  auflkiiqitfy 
apprises  the  defendant  of  what  be  moit  be  pre- 
pared to  meet,  and  shows  with  accuracy  to  what 
extent  be  may  plead  a  former  acquittal  or 
viction  if  other  prooeedinga  are  taken 
him  for  a  similar  offense. 


it 

P« 
not 


4.   Questions  regarding  the  age,  anteoedentk 
ness,  and  experience  of  a  witness  are  lanrely 
within  the  discretion  of  the  oourt.  and  onleai 
manifestly  appears  that  such  ques^ioDS  are 
for  an  improper  purpose,  such  dlsoretioo  Is 
reviewable  on  error. 

fi.  Where  the  answer  of  the  witneas  to  a  qiHVCtaa 
shows  of  itself  that  the  question  waa  not  pnio. 
dicial,  the  materiality  or  propriety  of  tbeqnc^ 
tion  is  of  no  importance. 

8.  One  who  has  been  an  acting  oashSer  In  a  bank 
for  two  months  is  competent  to  expms  an  opto* 
ion  as  to  whether  an  note  waa  a  rediaoooirt  or 
not. 

7.  The  penalty  impoeed  by  aecttoo  QSOlL  d.  8.  Bev. 
Stat,  is  affixed  to  the  one  who  makea  any  tm^tm 
entry  in  any  report  of  the  association:  and  is  a^ 
plicable  to  any  officer  or  agent  of  tbe  ba ok,  who 
actually  makes  the  entry,  although  he  does  aet 
verify  the  report. 

8.  An  unmatured  note,  tbe  payment  of  whkh  at 
maturity  is  guaranteed  by  the  bank,  Is  such  a  11^ 
billty  as  is  required  by  law  to  be  shown  In  the  re- 
port to  the  Comptroller  of  the  Currency. 

9.  It  is  not  error  of  the  oourt  to  refuse  to  instrael 
the  jury  as  requested  where  tbe  charge  as  given 
practically  covers  everything  contained  ta  the 
induction  refused. 

10.  It  is  error  for  the  ooort  to  ref  uae  to  charge  tha 
jury  in  a  criminal  case  that  the  defendant  it  pr^ 
sumed  to  be  Innocent  until  tbe  contrary  anpctft 
beyond  a  reasonable  doubt,  and  such  error  toaai 
cured  by  charging  the  jury  that  Iwfore  they  cms 
find  defendant  guilty  they  must  t>e  satlsted  of  hh 
guilt  beyond  a  reasonable  doubt. 

[No.  815.1 
Argued  and  Submitted  March  4.  ISSS,   DeaM 

March  f 5, 18$5. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colondo, 
to  reriew  a  Judgment  convicting  WillisiD  E 
Ck>cbran,  president,  and  Robert  H.  Sarre.  as- 
sistant cashier  of  the  First  National  Bank  of 
Del  Norte,  Colorado,  the  latter  for  makiaf  a 
false  entry  in  the  report  to  tbe  Coroptmllerof 
the  Currency,  and  the  former  for  procnriof 
Sayre  to  make  such  false  entry.  Umrmi, 
with  instructions  far  m  new  triaL 


Statement  by  Mr.  Justice 

This  was  a  writ  of  error  to  review  a  cooiicdoa 
of  William  H.  Cochran,  president,  and  Rohfft 
H.  Sayre,  assistant  cashier,  of  the  Frst  Ka^ 
tionalBank  of  Del  Norte,  Colorado,  for  nsk- 
ing  a  false  entry  in  the  report  to  the  Oom> 
troller  of  the  Currency.  On  Novemlier  St 
1H)2,  the  grand  jury  presented  thrrt  separtit 
indictments  against  the  plaintiffs  in  frror, 
which  were  numbered  059.  900.  and  903  n- 
spectively.  These  indictments  were  ittcaticil 
in  language,  except  so  far  at  it  was  neosMtfy 
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to  ditnge  tbem,  to  that  the  plaintiffs  in  error 
could  £>th  be  charged  as  prinHpalff.  and  as 
lecessories  of  each  other.  In  No.  959,  both 
were  charged  as  principals,  for  making  false 
entries  io  their  reports.  In  No.  960,  Sayre 
WIS  charged  with  making,  and  Cochran  with 
aidlDg.  abetting,  and  procuring  Sayre  to  make 
•Qcfa  false  entries;  and  in  No.  99*3,  Cochran 
wss  charged  with  making,  and  Sayre  as  an 
accessory. 

Each  indictment  contained  twelve  counts, 
aD<l  on  motion  to  quash,  the  tenth,  eleventh, 
aod  twelfth  counts  of  each  indictment  were 
beld  to  be  Insufficient.  On  May  11,  1894,  the 
thrfe  indictments  were  consolidated  and  tried 
888]  as  one,  and  *on  June  6. 1894.  the  defend- 
aoiswere  convicted  upon  the  first  count  of  the 
indict ment  originally  numbered  960. 

Whereupon  defendants  sued  out  this  writ  of 

fSTOt. 

Mestn,  E.  F.  RiehardBon  and  Charles 
S.  ThonuM  for  plaintiffs  in  error. 

Mr.  Holmes  Conrad,  Solicitor  Oen.,  for 
defendant  in  error. 

iff.  JuiUee  Brown  delivered  the  opinion  of 
the  court: 

As  the  defendants  were  convicted  solely 
upon  the  first  count  in  indictment  No.  960,  it 
is  only  necessary  to  consider  the  questions 
aririop  upon  this  count. 

1.  The  first  assignment  of  error  relates  to 
the  sufficiency  of  this  count,  which  charge 
that  "Robert  H.  Sayre,  .  .  .  William  H. 
Cochran  being  then  and  there  president,  the 
said  Robert  H.  Sayre  being  then  and  there  as- 
mstant  cashier  of  The  First  National  Bank  of 
Del  Norte,  Colorado,  .  .  .  did  make,  in 
a  certain  report  of  the  condition  of  the  First 
National  Bank,  ...  at  the  close  of  bust- 
Dcas  on  the  80th  of  September,  1892,  made  to 
the  Comptroller  of  the  Currency  in  accordance 
with  the  prf»vi>ions  of  section  5211  of  the  Re- 
vised Statutes  of  the  United  States,  a  certain 
entry." 

The  first  objection  to  the  indictment  is  that 
as  section  5211,  referred  to  in  this  count,  pro 
vides  that  **every  association  shall  make  to  the 
Comptroller  of  the  Currency  not  less  than  five 
reports  during  each  year,  according  to  the 
form  which  may  be  described  by  him,  verified 
hj  the  oath  or  affirmation  of  the  president  or 
cashier  of  such  association,  and  attested  by  the 
•igoature  of  at  least  three  of  the  directors,^  the 
indictment  should  aver  that  the  report  was 
made  by  the  association.  The  offense  charged, 
however,  is  not  the  making  or  the  failure  to 
make  the  report  under  section  5211,  the  failure 
to  make  which  report  subjects  such  associa 
tion  to  a  penalty  under  section  5213,  but  the 
inakiDg  of  a  false  entry  in  a  report,  under  sec- 
tion 5209.  which  provides  that  *'every  president, 
director,  cashier,  teller,  clerk,  or  agent  of  any 
289]  association."*  who  makes  any  such  false 
entry  in  any  report,  shall  be  guilty  of  a  mis- 
demeanor. Section  5209  is  the  statute  vio 
isted.  and  the  reference  to  section  5211  is 
merely  for  the  purpose  of  identifying  the  re 
port,  as  one  requirea  by  law  to  be  m£cle.  In 
addition  to  this,  the  indictment  refers  to  the 
report  as  one  made  "in  accordance  with  the 
provisions  of  section  5211,"  which  would  im  , 
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ply  that  it  was  made  by  the  association,  and 
was  properly  verified  and  attested,  as  required 
by  that  section.  Had  the  indictment  been 
against  the  association  for  a  failure  to  make 
such  reports,  it  would  doubtless  be  necessary 
to  aver  that  the  report  was  required  to  be  made 
by  the  association,  bulf  as  the  report  is  men- 
tioned only  for  the  purpose  of  showing  that  It 
was  required  by  law  to  be  made,  it  need  not  be 
described  with  technical  accuracy. 

2.  The  second  olijection  is  thai  Sayre  had 
no  authority  to  make  the  report,  bting  only  an 
assistant  cashier.  While,  under  rection  5211, 
the  report  in  question  ought  to  be  made  by 
the  association,  verified  by  the  oath  or  affirma- 
tion of  the  president  or  cashier,  and  attested 
by  the  signature  of  three  directors,  it  was  no 
less  an  offense,  under  section  5209,  for  an  as- 
sistant cashier  to  make  a  false  entry  in  a  re- 
port which  was  to  be  subsequently  verified  by 
the  oath  of  the  president  or  cashier  in  person, 
than  it  would  have  been  if  the  entry  had  been 
made  by  the  cashier  who  verified  the  report. 
As  the  language  of  section  5209  applies  not 
only  to  the  president  and  cashier,  but  to  any 
director,  teller,  or  agent  of  any  such  associa- 
tion, Sayre  as  assistant  cashier  certainly  fell 
within  the  category  of  clerk  or  agent.  If  he 
made  a  false  entry  in  a  report  required  by 
section  5211.  it  made  no  difference  whether 
the  report  was  subsequently  verified  by  him, 
or  by  the  president  or  cashier  in  person. 
There  is  no  penalty  affixed  by  section  5211  to 
to  the  false  verification  of  the  president  or 
cashier.  The  offense  is  in  making  the  false 
entry,  with  intent  to  injure  or  defraud  the  as- 
sociation, etc. 

For  the  reason  above  givem,  we  do  not  think 
it  necessary  to  allege  that  the  report  in  which 
the  false  entry  was  made  was  actually  verified 
by  the  oath  or  affirmation  of  the  president  or 
cashier,  or  attested  by  the  signature  of  the 
directors— 'or  at  Irast  the  fact  that  it  is  [200 
averred  to  have  been  made  'in  accordance  with 
the  provisions  of  section  5211"  is  a  sufficient 
averment  that  it  was  properly  verified  and  at- 
tested. If  such  report  were  not  properly  veri- 
fied and  attested,  it  would  doubtless  be  compe- 
tent for  the  Comptroller  of  the  Currency  to  re- 
ject it,ortoproceed  against  the  association  under 
section  6213  for  failure  to  make  and  transmit 
a  proper  report.  But,  if  an  assistant  cashier 
makes  a  false  entry  in  a  report,  which  is  de- 
signed to  be  and  is  made  use  of  as  a  report  to 
the  Comptroller  of  the  Currency  under  section 
5211,  it  is  difficult  to  see  why  it  is  not  equally 
an  offense,  if  the  Comptroller  of  the  Currency 
chooses  to  accept  such  report  without  the 
proper  attestation  and  verification. 

These  cover  all  the  objections  taken  to  the 
indictment  in  the  brief  of  defendants*  counsel. 

Few  indictments  under  the  national  banking 
law  are  so  skillfully  drawn  as  to  be  beyond 
the  hypercriticism  of  astute  counsel — few 
which  might  not  be  made  more  definite  by 
additional  allegations.  But  the  true  test  is, 
not  whether  it  might  possibly  have  been  made 
more  certain,  but  whether  it  contains  every  ele- 
ment of  the  offense  intended  to  be  charged,  and 
sufficiently  apprises  the  defendant  of  what  be 
must  be  prepared  to  meet,  and,  in  case  any 
other  proceedings  are  taken  against  him  for  a 
similar  offense,    whether   the  record  shows 
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with  accuracy  to  what  exteot  he  mav  plead  a 
former    acquittal    or   conviction.    ilmn»   ▼. 
United  States,  153  U.  8.  684,  687,  588  [38:  880, 
681,  832];  Batehelor  v.  UnUed  States,  ante  — . 

8.  Error  is  assigned  to  the  ruling  of  the 
court  permitting  the  district  attorney  to  ask  of 
the  witness  Charles  W.  Thomas  whether  he 
had  ever  hsd  any  experience  in  a  bank,  or  the 
business  of  a  bank,  before  he  came  to  Colo- 
rado. Thomas,  who,  it  subsequently  appears, 
was  made  cashier  of  the  bank,  gave  evidence 
tending  to  prove  that  he  first  met  Cochran  in 
the  summer  of  1889.  on  a  visit  to  Colorado, 
and  that  since  May  1 .  1890,  he  had  lived  at 
Del  Norte.  He  was  then  asked  the  question, 
**Had  you  ever  had  any  experience  in  a  bank, 
or  the  business  of  a  bank,  before  you  came  to 
Colorado?"  There  was  no  error  in  permitting 
2911  this  interrogatory  to  be  *put.  Questions 
regarding  the  age,  antecedents,  business,  and 
experience  of  a  witness  are  largely  within  the 
discretion  of  the  court,  and  unless  it  mani- 
festly appears  that  such  questions  are  put  for 
an  improper  purpose,  such  discretion  is  not 
reviewable  on  eiror.  The  weight  to  be  given 
to  the  testimony  of  this  witness  as  to  the  entries 
in  question  might  depend  largely,  not  only 
upon  his  intelligence,  but  upon  his  familiarity 
with  the  banking  business.  If  he  were  a  man 
of  previous  experience  in  banking,  he  would 
be  the  better  qualified  to  explain  to  the  Jury 
the  significance  of  the  entries  in  qucfttion,  and 
the  manner  in  which  the  reports  to  the  Comp- 
troller of  the  Currency  were  made  up.  If, 
upon  the  other  hand,  he  were  appointed,  be- 
cause of  his  inexperience,  as  a  merely  per- 
functory official,  and  because  he  was  intended 
to  be  made  use  of  as  a  tool  of  the  defendants 
in  carrying  out  their  plans,  this  was  a  fact 
which  the  jury  were  entitled  to  Icnow,  and  an 
item  of  testimony  having  some  .bearing  upon 
the  intent  to  defraud  in  making  the  false  entry 
in  question. 

4.  The  objection  to  the  following  question 
put  to  Thomas  is  equally  untenable:  "When 
the  Comptroller  would  call  on  the  bank  for 
statements,  what  was  your  habit  as  to  takine 
any  part  in  the  getting  up  of  such  statement?" 
His  answer,  "I  never  made  any  statements," 
shows  of  itself  that  the  question  was  not 
prejudicial  in  the  answer  actually  given.  If 
this  be  the  case,  the  materiality  or  propriety 
of  the  question  is  of  no  importance.  Beyond 
this,  however,  the  witness  was  the  cashier  of 
the  bank,  and  was  required  by  section  5211 
to  verify  the  reports  of  the  Comptroller  of  the 
Currency.  Naturally,  he  was  the  one  to  pre- 
pare these  reports,  or  at  least  to  take  part  in 
preparing  them,  and  if  he  were  not  called 
upon  to  do  so,  the  fact  was  at  least  deserving 
of  explanation,  and  properly  the  subject  of 
comment  by  counsel.  The  pertinence  of  the 
question  was  manifest  in  view  of  his  subse- 
quent testimony  that  "the  statements  were 
banded  to  him,  and  they  told  him  that  the 
statements  were  all  right,  and  he  would  sien 
them.  .  .  .  The  reports  were  never  made 
out  by  witness,  but  by  some  one  else.  They 
were  made  out  mostly  by  Bayre,  sometimes  un- 
der the  direction  of  Cochran,  and  sometimes 
292]  written  out  by  other*parties  in  the  bank. 
.  .  .  Either  Cochran  or  Sayre  told  him 
that  the  statements  were  all  made  out  ready  to 
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sign,  and  he  signed  them  without  examinHtg 
them,  as  they  were  banded  to  him.  and  witl^ 
out  assisting  in  their  preparation,  or  cr»mj«r- 
ing  them  with  the  books  of  the  baolL*' 

6.  So  also  the  question  that  was  pot  to  the 
witness  when  sliown  a  note  of  the  Hanover 
National  Bank,  which  he  testified  waa  fillrd 
out  and  signed  in  the  handwriting  of  the  de- 
fendant Sayre.  as  to  whether  it  waa  a  redt«- 
counted  note,  was  perfectly  proper,  althfHigii 
objected  to  upon  the  ground  that  tlie  witness 
had  shown  an  entire  lack  of  qualifiraiioo  to 
pass  upon  the  question  whether  the  note  was 
a  rediscount  or  not.  As  it  appears  that  the 
witness  had  been  acting  ca^^hicr  in  the  bank 
for  two  montlis,  even  if  he  had  had  no  prior 
experience,  he  could  hardly  have  failed  in 
that  time  to  be  competent  to  express  an  opiii. 
ion  as  to  whether  a  note  was  a  rediscount  or 
not  The  weight  to  be  given  to  his  testimooy 
was  of  course  a  question  for  the  jury. 

0.  The  fifth  assignment  is  to  the  inirodactinc 
of  the  report  of  the  bank  of  September  80. 
1892,  to  the  Comptroller  of  the  Currrncy, 
which  was  objected  to  upon  the  ground,  frk^ 
that  the  indictment  charged  the  defendaiitj« 
one  as  pref^ident  and  the  other  as  aaslstaoi 
cashier,  with  making  the  reports,  while  xhm 
report  in  question  appears  to  have  been  made 
and  verified  by  Charles  W.  Thomas,  as  cashier, 
and  to  have  been  signed  by  different  panifs 
as  directors;  second,  because  neither  of  the  de- 
fendants could  be  convicted  under  the  indict- 
ments as  principals  in  making  the  said  reports, 
but  only  as  accessories,  if  at  all;  third,  becaa*e 
no  one  except  he  who  verified  the  reports  could 
be  con victea  under  this  indictment;  and  that 
the  defendants  were  charged  with  baviog.  as 
president  and  assistant  cashier,  made  the  faki 
reporu  and  entries  therein,  whereas  the  lUie- 
ments  offered  were  signed  by  defendant  Cotk- 
ran  as  a  director,  while  the  defendant  Ssyra 
did  not  sign  the  reports  at  alL 

The  first  objection  is  untrue  as  a  snatter  ol 
fact.  The  indict  ment  does  not  charge  the  de- 
fendants  with  making  a  false  report,  but  they 
"did  make  in  a  certain  report  .  .  .  acertahi 
•entry,  under  the  head  of  *  liabilities'  (293 
and  .  .  .  that  the  said  entry  so  made  as  a(oct> 
said  was  then  and  there  false." 

The  argument  of  the  defendants  awMMsi 
that  the  making  of  the  entry,  and  the  aakiac 
of  the  report,  are  the  same  thing,  whcress  is 
fact  they  are  wholly  different  By  sectioa 
6311,  the  report  must  be  nuule  by  the  smiis 
tion,  and  must  be  verified  by  oath  or  aflnasp 
tion  of  the  president  or  cashier,  and  attested  bf 
the  signature  of  at  least  three  of  the  directofa 
But.  under  section  6209,  there  is  no  praalty 
afl9xed  to  the  association  or  its  offlccft  to 
making  a  false  report,  nor  to  the  preskicat  «r 
cashier  for  verifying  such  report.  The  peasky 
imposed  by  section  ff209  is  affixed  to  ths  oas 
who  makes  any  false  entry  in  any  book,  it- 
port,  or  statement  of  the  association:  and  that 
penalty  is  applicable  to  anv  officer  or  sfeatof 
the  bank,  who  actuallv  maaea  the  ent^.  wilk 
intent  to  inlure  or  defraud,  or  to  deceive  uy 
agent  appointed  to  examine  the  affairs  of  saf 
such  association.  As  was  observed  by  ifr* 
Justice  Woods  in  UnUed  States  ▼.  Brittpit.  IIT 
U.  8.  655.  662  [27:  520,  528],  to  dewTibe  tta 
offense  of  making  a  false  entry  requires  ihs 
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pleider  to  aver  "(1)  that  the  accused  "^  as  the 
preiideDt  or  other  officer  of  a  Dational  bankiDg 
aModation,  which  was  carrying  on  a  banking 
bwineas;  (3)  that  being  such  president  or  other 
officer,  he  made  in  a  book,  report,  or  state- 
Beot  of  the  association,  describing  it,  a  false 
«Bti7,  describing  it;  (3)  that  such  false  entry 
VIS  made  with  intent  to  injure  or  defraud  the 
anociaUon,  or  to  deceive  any  agent,  describ- 
ing him,  appointed  to  examine  tlie  affairs 
fjt  the  association.*'  The  indictment  in  this 
case  18  a  aubatantial  copy  of  that  approved  by 
this  court  in  the  Britton  case,  except  that  the 
filse  entry  ia  charged  to  have  been  made  in  a 
report  to  the  Comptroller  of  the  Currency,  in- 
•tud  of  an  entry  made  in  one  of  the  t^ooks  of 
the  bank. 

ThesM^nd  objection,  that  the  defendants 
could    not   be   convicted    as  principals    in 
making  the  reports,  but  only  as  accessories, 
would  probably  be  true,  if  they  were  charged 
with  making  such  reports.    And  tiie  third  ob- 
jection, that  no  one  except  he  who  verifies  the 
reports  can  be  convicted  under  said  indict- 
ments,  is  unfiound  as  matter  of  law,  for  the 
204]  reason  *above  stated:  that  the  penalty  is 
&fiix«xi  to  the  making  of  the  false  entry,  and  not 
atalltothemakingofthereport.  While  theoffi- 
cers  of  the  bank  who  verify  and  attest  the  reports 
are  doubtless  responsible  for  what  is  contained 
in  them;  if,  as  a  matter  of  fact,  and  as  often 
happens,  the  entries  in  such  reports  are  actuallv 
made  by  other  agents  of  the   association,  ft 
does  not  diminish  the  criminality  of   such 
agenta  in  the  eye  of  the  law,  that  the  reports 
are  ostensibly  those  of  the  president  and  cash- 
ier.   If  the  statemenU  of  Thomas  be  taken  as 
true,  he,  although  verifying  the  reports  as 
cashier,  could  not  he  held  criminally  liable  for 
their  falsity,  since  he  toolL  and  believed  the 
StatemenU  of  Cochran  and  8ayre  as  to  the 
truth  and  correctness  of  such  reports.^   If  this 
be  true,  there  was  lacking  on  his  part  that  in- 
tent to  defraud  the  association,  or  to  deceive 
the  Comptroller  of  the  Currency,  which  is 
made,  by  section  5209  a  material  element  of 
the  offense.    If  the  persons  who  actually  pre- 
pared the  report,  and  made  the  false  entries 
therein,  cannot  be  held  responsible,  because 
they  did  not  ostensibly  verify  or  attest  the  re- 
ports, then,  however  false  such  reports  might 
ne,  no  one  could  be  held  criminally  responsi 
ble.    This  would  certainly  be  an  easy  method 
of  making  false  reports,  and  avoiding  all  lia 
bility  therefor.    The  person  who  in  fact  made 
the  false  entries  would  not  be  liable,  because 
he  did  not  verify  the  report    The  person  who 
verified  the  report  would  not  be  liable,  because 
lie  was  wholly  ignorant  of  the  truth  or  falsity 
of  the  entries,  and  innocent  of  any  criminal 
intent.    His  ignorance  of  the  truth  of  the  re- 
port might  not  and  probably  would  not  excuse 
him  from  liability  in  a  civil  action  for  negli- 
gence, but  he  could  only  be  held  criminallv  for 
an  evil  intent  actually  existing  in  his  mind — at 
least  unless  bis  ignorance  were  willful,  or  his 
negligence  in  failing  to  inform  himself  so  gros^ 
118  to  characterize  his  conduct  as  fraudulent. 

As  it  was  admitted  that  8ayre  actually  made 
the  entries  in  and  filled  out  the  report  in  ques- 
tion; he  was  properly  charged  as  principal; 
and  it  was  a  question  for  the  jury  to  say  whether 
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Cochran,  the  president,  so  far  aided  and 
abetted  him  in  making  such  entries  as  to  make 
him  liable  as  accessory. 

*7.  A  large  numl)er  of  other  objections  [295 
were  made  and  exceptions  taken  to  the  admis- 
sion of  testimony,  which  may  not  arise  upon 
another  trial,  and  which  it  is  unnecessary  here  to 
discuss.  Certain  of  them,  however,  are  based 
upon  the  character  of  the  false  entry  alleged  to 
have  been  made,  and  go  to  the  very  founda- 
tion of  the  prosecution.  In  this  particular, 
the  indictment  charges  the  defendants  with 
making  "a  certain  entry  under  the  head  of 
'liabilities'  in  said  report,  numbered  *19,'  which 
said  entry  was  then  and  there  in  the  words 
and  figures  following — that  is  to  say:  *10. 
Liabilities  other  than  those  above  stated,  none;' 
and  which  said  entry,  so  as  aforesaid,  made  in 
said  report,  then  and  there  purported  to  show, 
and  did  in  substance  and  effect  indicate  and 
declare,  that  said  association  had  no  other  debt 
and  liability  other  than  those  debts  and  liabili- 
ties named  and  set  forth  in  said  report,  under 
said  head  of  'liabilities,'  in  said  report." 

After  setting  forth  the  general  falsity  of  the 
entry,  the  indictment  avers  "that  the  said  entry 
so  made,  as  aforesaid,  was  then  and  there  false, 
in  this,  that  the  said  association  was  then  and 
there  indebted  and  liable  to  the  Hanover  Na- 
tional Bank  of  New  York  city  in  the  sum  of 
five  thousand  dollars,  evidenced  by  a  certain 
promissory  note  executed  by  the  said  Robf'rt 
H.  Sayre  and  one  A.  H.  Clark,  and  payment 
thereof  guaranteed  by  said  association  to  said 
Hanover  National  Bank  of  New  York  city,  as 
be,  the  said  Rol)ert  H.  Sayre,  then  and  there 
well  knew." 

The  note  was  made  August  21, 1802,  and 
was  payable  four  months  after  date  to  the  First 
National  Bank  of  Del  Norte,  and  consequently 
was  not  due  until  December  21.  The  guar- 
anty, which  was  indorsed  upon  the  back,  was 
as  follows:  "For  value  received  we  hereby 
guarantee  payment  of  the  within  note  at  ma- 
turity, or  at  any  time  thereafter,  with  interest 
at  the  rate  of  six  per  cent  per  annum  until 
paid,  waiving  demand  of  notice  of  non-pay- 
ment or  protest.     W.  H.  Cochran,  president." 

The  indictment,  therefore,  raises  the  ques- 
tion whether  an  unmatured  note,  the  payment 
of  which  at  maturity  is  guaranteed  *by  [296 
the  bank,  is  such  a  liability  as  is  required  by  law 
to  he  shown  in  the  report  to  the  Comptroller 
of  the  Currency.  The  fact  that  the  note  had 
not  matured  cuts  no  figure  in  the  case.  If  the 
bank  had  mads  the  note,  it  would  not  be 
claimed  that  the  note  was  not  a  liability,  thouj|!h 
it  were  not  yet  due.  The  real  question  is, 
whether  the  fact  that  the  bank  was  only  con- 
tingently liable  prevented  its  character  as  a 
"liability"  of  the  bank  from  attaching. 

We  know  of  no  definition  of  the  word  "lia- 
bility,** either  given  In  the  dictionaries  or  aa 
used  in  the  common  speech  of  men,  which  re- 
stricts it  to  such  as  are  absolute,  or  excludes 
the  idea  of  contingency.  In  fact,  It  is  more 
frequently  used  in  the  latter  sense  than  in  the 
former,  as  when  we  speak  of  the  liability  of  an 
insurer  or  a  common  carrier,  or  the  liability  to 
accidents  or  to  errors;  and  in  Webster's  Dic- 
tionary the  word  "liable"  is  said  to  refer  "to 
a  future  possible  or  probable  happening,  whirh 
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may  cot  actual] j  occur:  as  horses  are  liable  to 
slip;  even  the  sagacious  are  liable  to  make 
mistakes." 

That  Congress  must  have  contemplated  cod- 
tingent  liabilities  is  evident,  when  we  consider 
the  object  of  section  5211,  which  was  to  ap- 
prise the  Comptroller  of  the  Currency  and  the 
public  of  the  condition  of  each  national  bank 
at  stated  periods.  It  is  manifest  that  a  report 
which  failed  to  specify  the  liabilities  which 
the  bank  had  assumed,  and  which  it  might  be 
called  upon  to  discharge,  would  represent  very 
imperfectly  the  actual  financial  status  of  tlie 
association.  While  it  is  true  that  the  bank 
could  not  be  made  chargeable  with  the  pay- 
ment of  the  note  until  its  maturity,  the  guar- 
anty in  this  case  was  not  that  the  makers  were 
solvent,  or  that  the  bank  should  pay  in  case 
they  could  not  be  compelled  to  do  so,  but  was  a 
guaranty  of  the  payment  of  the  note  at  matur- 
ity— such  a  guaranty  in  fact  as,  within  the 
recognized  pnnciples  of  law.  would  authorize 
the  holder  to  proceed  immediately  against  the 
guarantor,  without  exhausting  bis  remedy 
against  the  makers.  Memphis  v.  Brown,  87  U. 
8.  20  Wall.  289.  810  [22:264.  268];  Art^iU  v. 
Com.  18«ratt.  750;  Campbell  ▼.  Baker,  46  Pa, 
245;  Roberts  v.  Riddle,  79  Pa.  468;  Dotifflass  ▼. 
Reynolds,  82  U.  8.  7  Pet.  113, 126  [8: 626.  681]. 
29 7J  *We  have  held  that  a  contract  of  guar- 
anty IS  within  the  implied  powers  of  a  national 
bank.  PeopWsBankofBelUvilleY.Mdnvfactur 
ersNat.  Bankofaiieago,101  U.S.  181  [25: 907]. 
^nd  in  this  case  there  seems  to  have  been  good 
ffround  for  believing  that  the  note  actually  be- 
fonged  to  the  bank,  as  Cochran,  president  of 
the  bank,  in  his  letter  of  December  14.  1891. 
transmitting  the  original  note  to  the  cashier  of 
the  New  York  bank,  says:  *' We  inclose  a  note 
of  five  thousand  dollars,  signed  by  8ayre  and 
Clark,  guaranteed  by  us,  which  please  place  to 
our  credit.**  It  appears,  too,  by  the  testimony 
of  the  cashier  of  this  bank,  that  the  note  was 
discounted  by  the  cashier  of  the  Hanover  Na- 
tional Bank,  December  21,  1891.  for  account 
of  the  First  National  Bank  of  Del  Norte,  which 
was  the  original  transaction  for  the  same 
amount  executed  by  the  same  parties. 

8.  Several  of  the  instructions  to  the  Jury  re- 
late to  the  questions  whether  the  note  given  by 
Say  re  and  Clark  was  immediately  discounted 
by  the  Del  Norte  Bank  and  the  amount  paid 
to  Sayre,  in  which  case  the  court  charged  that 
it  was  a  loan  to  Sayre  and  that  the  note  should 
have  appeared  in  the  report  among  the  notes 
and  bills  rediscounted;  or  whether  it  was  a  sale 
of  the  note  to  the  Hanover  National  Bank  upon 
the  credit  of  Sayre  and  Clark  and  the  Del 
Norte  Bank,  in  which  case  the  court  charged 
that  all  parties  would  be  liable  as  makers,  and 
the  note  should  have  appeared  in  the  report 
under  the  head  of  bills  payable.  We  fail  to 
see  how  the  defendant  was  prejudiced  by  these 
instructions.  The  material  question  was.  not 
under  what  particular  head  the  note  should 
have  appeared,  but  whether  it  should  not  have 
appeared  somewhere  in  the  report  as  a  liability. 
In  that  view  the  court  cbarg^:  **The  pleader 
in  setting  it  forth  seems  to  have  been  in  doubt 
as  to  whether  it  should  be  called  one  thing  or 
another,  and  so  he  assumed  that  it  was  one 
which  should  have  been  mentioned  under  the 
head  of  liabilities  other  than  those  above  stated ; 
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and  I  think  he  could  reasonably  do  ao^ 
that  he  may  charge  that  the  eotir  waa  Boi 
true,  as  he  has  done.**  Of  course,  the  defeod- 
ant  in  this  connection  could  show  that  the 
entry  was  made  under  some  other  bead,  bat 
no  attempt  appears  to  have  been  made  to  «io  so. 

*9.  The  thirtieth  assignment  is  to  an  [20S 
alleged  error  of  the  court  in  refusing  to  instruct 
the  lury  as  follows:    "You  are  instructed  that 
a  false  entry  in  a  report  of  a  national  bank  ofll- 
cer  or  director  to  the  Comptroller  of  the  Cur- 
rency, within  the  meaning  of   the  Revised 
Statutes,  section  5209,  is  not  merely  an  incor- 
rect entry  made  through  inadvertence,  negli- 
gence, or  mistake,  but  is  an  entry  known  to 
the  maker  to  be  untrue  and  incorrect,  and  in- 
tentionally entered,  while  so  knowing  its  falsa 
and  untrue  character.    The  intentiuo  to  de- 
ceive is  essential  to  constitute  a  violation  of 
the  statute,  and  you  must  be  satisfied  beyond 
a  reasonable  doubt  from  the  Evidence,  flnr. 
that  the  defendants   or  one   of  them  made 
a   false   entry   in  said  report;  and  second, 
that  it  was  made  with  the  intention  of  mis- 
leading or  deceiving  the  Comptroller  of  the 
Currency,  or  some  other  person  or  peiaoBS 
alleged  in  the  said  indictment** 

The  court  in  this  connection  charged : 
"There  is  no  doubt  that  intent  to  Injure  and 
defraud  must  exist  in  order  to  make  the  party 
liable  under  this  statute — that  is  to  say,  if  the 
omission  was  ignorantly  made,  if  it  was  made 
merely  out  of  stupidity  and  because  the  par- 
ties did  not  understand  what  was  required  of 
them,  there  is  no  offense  under  the  statute 
The  statute  relates  to  intentional  wrongdoing. 
The  intent  must  have  been,  as  laid  in  the  in- 
dictment, to  mislead  and  deceive  one  of  these 
parties,  either  some  of  the  oi&cers  of  the  btak 
or  the  officer  of  the  government  appointed  to 
examine  into  the  affairs  of  the  bank.  .  .  . 
So  that  fou  must  flnd^  not  only  the  fact  thst 
there  was  an  omission  to  make  the  proper 
entry,  but  that  it  was  with  an  intent  to  coa- 
ceal  the  fact  from  somebody  who  was  cob- 
cemed  in  the  bank,  or  concerned  in  oversee 
ing  it,  and  supervising  its  operations  and  the 
conduct  of  its  business.** 

We  think  this  cbarffe  practically  coven 
everything  contained  in  the  instruction  r^ 
fused.  Certainly  the  iury  could  not  bsvt 
convicted  if  they  had  found  that  the  eouy 
had  been  omitted  through  any  inadverteoot 
or  negligence,  or  in  ignorance  of  its  uatrti 
character. 

10.  The  thirty-sixth  assignment  ii  to  sa 
error  of  the  court  in  refusing  to  give  the  M- 
lowing  instructions:  -  "Tou  are  further  it* 
structed  that  the  defendants  are  presumed  to 
be  *innocent  until  the  contrary  appeals  [29i^ 
beyond  a  reasonable  doubt,  and  that  every  no- 
sonable  doubt  or  presumption  arising  from  tbs 
evidence  must  be  construed  in  their  favor."  I> 
the  recent  case  of  CdJIln  v.  United  8lates,mnk,^ 
one  of  the  instructions  asked  and  refused  wn 
as  follows:  "The  law  presumes  that  penosi 
charged  with  crime  are  innocent  until  thej 
are  proven  by  competent  evidence  to  te 
guilty.  To  the  benefit  of  this  presumpcita 
the  defendants  are  all  entitled,  and  this  pn- 
sumption  stands  as  their  sufficient  proiedioa 
unless  it  has  been  removed  by  evidence  pro^ 
ing  their  guilt  beyond  a  reasonable  doabt 
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Tbe  oomt  Instructed  the  Jury  as  follows: 
"Before  you  can  find  any  one  of  the  defend- 
ants guilty,  you  must  be  satisfied  of  his  guilt 
as  duurged  in  some  of  the  counts  of  the  indict- 
inent  teyond  a  reasonable  doubt."  And 
sgain:  "You  may  find  the  defendants  guilty 
on  all  the  counts  of  the  indictments  if  you  are 
satisfied  that  beyond  a  reasonable  doubt  the 
eridenoe  Justifies  it.'*  In  other  words,  while 
tbe  court  refused  to  instruct  as  to  the  pre- 
sumption of  innocence,  it  did  instruct  fully  as 
to  reasonable  doubt,  and  the  contention  was 
that,  as  the  charge  given  by  the  court  on  the 
subject  of  reasonable  doubt  substantially 
embodied  the  statement  of  the  presumption  of 
innocence,  the  court  was  Justified  in  refusing 
Id  terms  to  grant  the  latter.  It  was  held  that 
the  charge  that  there  could  not  be  a  conviction 
unless  the  proofs  showed  guilt  beyond  a  rea- 
sonable doubt  did  not  so  completely  embody 
the  statement  of  the  presumption  of  innocence 
ss  to  justify  the  court  in  refusing,  when  re- 
quested, to  inform  the  Jury  concerning  the 
latter.  The  court  drew  a  distinction  between 
the  presumption  of  innocence  as  one  of  the 
insti^enis  of  proof,  contributing  to  bring 
about  that  state  of  case,  from  which  reason- 
able doubt  arises,  and  a  condition  of  miod 
called  reasonable  doubt  produced  by  the  evi- 
dence. 

In  the  case  under  consideration  the  court 
diarged  the  Jury  that  "these  matters  are  to  be 
established  in  your  minds  beyond  reasonable 
doubt,  and  upon  that  subject  as  to  what  is  a 
reasonable  doubt,  which  should  be  heeded  by 
the  jury  in  a  trial  of  this  kind.  I  read  an  in- 
struction prepared  by  defendants'  counsel." 
There  follows  here  a  carefully  prepared 
300]  'definition  of  the  words  "  reasonable 
doubt,^'  but  there  is  nothing  in  this  request,  as 
given  by  the  court,  which  refers  to  tbe  presump 
lion  of  innocence,  which  attends  the  accused  at 
every  stage  of  the  proceeding;  and  we  think 
the  defendants  were  entitled  to  an  instruction 
upon  that  point,  if  requested.  It  is  frequently 
assumed  by  courts  that  an  instruction  to  a  jury 
that  tbev  must  not  convict  unless  satisfied  of 
the  defendants'  guilt,  beyond  a  reasonable 
doubt,  carries  with  it  an  implication  that  the 
presumption  of  innocence  has  been  overborne 
Dy  satisfactory  evidence  of  guilt  This,  as 
stated  in  the  Coflan  case,  is  the  tenor  of  some 
of  the  authoritite  upon  the  subject;  but  in 
that  case  they  were  distinguished,  and  a  pre- 
sumption of  innocence  said  to  be  "a  conclusion 
drawn  by  the  law  in  favor  of  the  citizen,  by 
virtue  whereof,  when  brought  to  trial  upon  a 
criminal  charge,  he  must  be  acquitted,  unless 
he  is  proven  to  be  guilty;"  while  reasonable 
doubt  is  defined  as  "a  condition  of  mind  pro- 
duced by  the  proof  resulting  from  the  evidence 
in  the  cause."  "To  say  that  the  one  is  the 
equivalent  of  the  other  is,  therefore  to  say 
that  legal  evidence  can  be  excluded  from  the 
jury,  and  such  exclusion  can  be  cured  by  in- 
structing them  correctly  in  regard  to  the 
method  oy  which  they  are  required  to  reach 
their  conclusion  upon  the  proof  actually  bo- 
fore  them."  We  held  that  this  could  not  be 
done—in  other  words,  that  the  exclusion  of 
an  important  element  of  truth  could  not  be 
justified  bv  correctly  instructing  as  to  the 
proof  admitted.    In  the  case  under  considera- 
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tion,  counsel  asked  lor  a  specific  instruction 
upon  the  defendants'  presumption  of  inno> 
cence,  and  we  think  it  should  have  been  given. 
The  Coi&n  case  is  conclusive  in  this  particu- 
lar, and  it  results  that  the  judgment  of  the 
court  below  must  be  reversed,  and  the  case 
remanded  with  instructions  to  grant  m  new 
trial 


JAMES  H.  BEAGAN,  Plff.  in  Err., 

t. 

UNITED  STATES. 

<Bee  8.  a  Beporter*s  ed.  801-311.) 

Receiving  and  concealing   emttggled    goods — 
ineiruetion  to  jury— motion  for  a  new  trial, 

L  The  offense  of  reoeivlnff  and  coocealiDg 
smufiTffled  troods,  created  by  (7.  8.  Bev.  Stat. 
1 8083,  Is  a  misdemeanor  and  not  a  felony,  and, 
on  the  trial  thereof,  tbe  defendant  u  entitled  to 
only  tbree  peremptory  oballenges. 

S>  It  is  not  error,  m  a  criminal  trial  wbere  the  de- 
fendant is  a  witness,  for  the  court  to  instruct  the 
Jury  that  where  the  witness  has  a  direct  per- 
sonal interest  in  the  result  tbe  temptation  is 
strooff  to  color  or  withhold  the  facts,  and  that 
the  deep  personal  interest  which  defendant  has 
should  be  considered  by  the  Jury  in  weighing  his 
evidence. 

8.  An  error  alleged  in  overruling  a  motion  for  a 
new  trial  is  not  reviewable  in  this  oourt. 

[No.  756.] 

Submitted  March  4,  1S96,    Decided  March  B6, 

1896. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Texas,  to  review  a  judgment  of  conviction  of 
James  H.  Reaean,  detendant,  of  a  violation 
of  section  8082,  U.  S.  Rev.  Stat.,  In  unlaw- 
fully, fraudulently,  willfully,  knowingly,  and 
with  intent  to  defraud  the  United  States,  re- 
ceiving into  his  possession  and  concealing  cer- 
tain cattle  which  had  been  smuggled  into  tbe 
United  States  from  the  Republic  of  Mexico. 
A-f^rmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.  A.  H«  Garland  for  plaintiff  in  error. 

Mr,  Holmes  Conrad*  aolicitor  Oen.,  for 
defendant  in  error. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

*0n  April  80, 1894,  the  defendant  was  [302 
found  guilty  by  the  verdict  of  a  jury  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Western 
District  of  Texas  of  a  violation  of  section 
8082,  Revised  Statutes,  in  unlawfully, 
fraudulently,  willfully,  knowingly,  and  with 
intent  to  defraud  the  United  States,  receiving 
into  his  possession  and  concealing  forty  bead 
of  cattle  which  had  been  with  like  intent 
smuggled  and  introduced  into  the  United 
States  from  the  Republic  of  Mexico.  Judg- 
ment having  been  entered  on  the  Terdict,  he 
sued  out  this  writ  of  error. 

The  first  question  presented  is  in  respect 
to  peremptory  challenges.  Section  819,  Rev. 
Stat,  after  providing  for  challenges  in  capi- 
tal offences,  reads.  "  on  the  trial  of  any  other 
felony,  the  defendant  shall  be  entitled  to  ten 
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and  the  United  States  to  three  peremptory 
challenees;  and  in  all  other  cases,  civil  and 
crimiDtu,  each  party  shall  be  entitled  to 
three  peremptory  challenges.**  The  conten- 
tion is  that  the  ofiFence  charged  is  a  felony, 
and  that,  therefftre,  defendant  was  entitled  to 
ten  peremptory  challenges.  The  circuit 
court  ruled  otherwise,  and  allowed  him  only 
three.  The  question  then  is  whether  the 
offence  charged  is  a  felony.  The  claim  of 
defendant  is  based  upon  the  character  of  the 
puninhroent,  which  is  a  fine  not  exceeding 
$5000  nor  less  than  $50,  or  imprisonment  for 
any  time  not  exceeding  two  years,  or  both. 
By  section  5541,  Rev.  8tat.,  imprisonment  for 
a  period  longer  than  one  year  may  be  in  a 
penitentiary,  and  such  an  imprisonment,  it  is 
said,  is  the  test  of  felony.  It  may  be  con- 
ceded that  the  present  common  understand- 
ing of  the  word  departs  largely  from  the 
technical  meaning  it  had  at  the  old  common 
law.  This  departure  is  owing  to  the  fact  that 
the  punishments  other  than  death,  to  wit,  for 
feiture  of  the  lands  or  goods  of  the  offender, 
which  formerly  constituted  the  test  of  a  fel- 
ony, are  no  longer  inflicted,  at  least  in  this 
country,  and  to  the  further  fact  that  in  many 
of  the  states  offences  are  by  statute  divided 
into  two  classes,  felonies  and  misdemeanors, 
the  former  including  all  offences  punishable 
by  death  or  imprisonment  in  a  penitentiary, 
and  the  latter  those  punishable  only  by  fine 
or  imprisonment  in  a  county  Jail,  and  in  other 
state8,in  which  no  statutory  classiQcation  is  pre- 
scribed, many  offences  punishable  by  imprison 
3031  ment  in  a  'penitentiary  are  in  terms  de- 
clared to  be  felonies.  These  matters  have 
thrown  about  the  meaning  of  the  word  as  or- 
dinarily used  no  little  uncertainty.  Indeed, 
in  Welifitt  r*s  Dictionary,  after  the  common 
law  definition  of  the  term,  there  are  quoted 
from  Mill  these  pertinent  observations: 
'*  There  is  not  a  lawyer  who  would  undertake 
to  tell  what  a  felony  is,  otherwise  than  by 
enumerating  the  various  kinds  of  offenses 
which  are  so  called.  Originally,  the  word 
felony  had  a  meaning;  it  denoted  all  offenses 
the  itenalty  of  which  included  forfeiture  of 
coods;  but  subsequent  acts  of  Parliament  have 
declared  various  offenses  to  be  felonies,  with- 
out enjoining  that  penalty,  and  have  tak^n 
away  the  penalty  from  others, which  continue, 
nevertheless,  to  be  called  felonies,  in  so  much 
that  the  acts  so  called  have  now  no  property 
whatever  in  common,  save  that  of  being  un- 
lawful and  punishable." 

There  is  no  statutory  definition  of  felonies  In 
the  legislation  of  the  United  States.  We  must 
therefore,  look  elsewhere  for  the  meaning  of 
the  term.  The  question  was  recently  before 
us  in  Bannon  v.  VniUd  8UUe$,  ante,  — ,  and 
Mr.  Juiftiee  Brown,  delivering  the  opinion 
of  the  court,  after  referring  to  the  statutory 

f provisions  in  some  of  the  states,  said :  '*But 
q  the  absence  of  such  statute  the  word  is  used 
to  designate  such  serious  offenses  as  were 
formerly  punishable  by  death,  or  by  forfeiture 
of  the  lands  or  goods  of  the  ofi^nder.  Bx 
parte  Wtkon,  114  U.  8.  417,  428  [29:  89,  91]." 
See  also  Unifed  Statee  v.  Falmer,  16  U.  8.  8 
Wheat.  610  [4:  471J. 

But  in  this  case  we  need  not  refer  to  the 
common  law  for  m  olasslfication  of  the  offense. 
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Section  2865,  Revised  Statutes,  proTkles  tkit 
'*if  any  person  shall  knowingly  •  .  .  SBMiggle. 
or  clandestinely  introduce,  into  the  Umted 
States,  any  goods,  wares,  or  merchandise,  sub- 
ject to  duty  by  law  .  .  .  without  paying  or 
accounting  for  the  duty  .  .  .  every  such  per- 
son .  .  .  shall  be  deemed  guil^  of  a  raiide> 
meaner,  and  on  conviction  thereof  shall  be 
fined  in  any  sum  not  exceeding  $5000,  or  im- 
prisonment for  any  term  of  time  not  exceed- 
ing two  years,  or  both.*'  by  this  section  smofi^ 
ing  is  in  terms  declared  a  misdemeanor.  Toe 
penalty  imposed  is  'substantially  the  [304 
same  as  that  by  section  8082,  and  the  charge  of 
which  the  defendant  was  convicted,  under 
this  section,  was  of  receiving  and  coocealhif 
smuggled  cattle.  The  latter  offense  is  »abor- 
dinate  to  the  former.  It  therefore  cannot  l» 
an  offense  of  a  higher  grade.  If  for  iostaooe. 
the  crime  of  larceny  was  by  statute  claasiied 
as  a  misdemeanor,  the   receiving  of  tiokm 

f>roperty  should  not.  in  the  abscise  of  dear 
anguage  in  the  statute  demanding  It,  be 
f>la^d  in  a  higher  class.  And  so  of  smoggl 
ng;  when  that  which  is  the  principal  offeoit 
is  specifically  defined  a  misdemeanor,  the  snlk 
ordinate  offense  of  receiving  and  oooresliog 
the  smuggled  goods  ought  not  to  be  held  a 
felony  unless  there  be  some  statutory  deflai- 
tion  or  equally  significant  provision.  Tbeieis 
no  such  definition,  and  the  puntshneot  pre> 
scribed  in  the  two  sections  is  substmntialiy  the 
same.  It  is  neither  death  nor  forfeiture  of  the 
lands  or  goods  of  the  offender.  It  h  troe  the 
latter  section  provides  that  the  smuggled  goods 
shall  be  forfeited,  but  these  nuy  or  may  not  be 
the  property  of  the  defendant;  and  the  forfeit- 
ure of  the  thing,  in  respect  to  which  an  offeose 
is  committed,  is  not  equivalent  of  a  forfeiture 
of  the  lands  or  goods  of  the  offender.  Tto 
ruling  of  the  circuit  court  was  conect. 
The  offence  was  nothing  but  a  miwleaetDor, 
and  the  defendant  was  only  entitled  to  thras 
peremptory  challenges. 

A  second  objection  Is  that  the  court  lavt 
this  inM ruction:  '*Tou  should  especialljlook 
to  the  interest  which  the  respective  wIuibmm 
have  in  the  suit  or  in  its  result.  Wliers  the 
witness  has  a  direct  personal  interest  in  the  r»> 
suit  of  the  suit  the  temptation  is  strong  to  color, 
pervert  or  withold  the  facts.  The  law  permits 
the  defendant,  at  his  own  request,  to  tssdf y 
in  his  own  behalf.  The  defendant  hers  kst 
availed  himself  of  this  privilege.  Histestiaoij 
is  before  you  and  you  must  aetermme  bow  far 
it  is  credible.  The  deep  personal  iatereil 
which  he  may  have  in  the  result  of  the  soil 
should  be  considered  by  the  jury  in  weighisg 
his  evidence  and  in  determining  bow  far  or  to 
what  extent,  if  at  all,  it  is  worthy  of  credit* 
By  the  Act  of  March  16,  1878  (20  StaL  stL 
80)  a  defendant  In  a  criminal  case  nuy,  '*st  kis 
own  request  but  not  otherwise,  be  a  c«>ropHpe( 
witness.*'  Under  that  sUtuie  it  Is  a  *aut  [dOS 
ter  of  choice  whether  he  become  a  witoeM  or 
not  and  his  failure  to  accept  the  privilege  **sksn 
not  create  any  presumption  against  him.*  Tbli 
forbids  all  comment  In  the  prosenoe  of  the  jorr 
upon  his  omission  to  teetif  v.  Wiltcm  v.  Unitd 
State$,  149  U.  8.  60  [87:  650]. 

On  the  other  hand,  if  he  avail  bhnself  of 
this  privilege,  his  credibility  may  be  la- 
peached,  his  testimony  may  ht  assaued.  and  is 
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to  be  weighed  as  that  of  any  other  witness. 
Aflraming  the  position  of  a  witness,  he  is  en- 
titled to  all  its  rights  and  protections,  and  is 
Bubject  to  all  its  criticisms  and  burdens.  It  is  un  • 
neceasary  to  consider  whet  tier,  when  offering 
himself  as  a  witness  as  to  one  matter,  he  may 
either,  at  the  will  of  the  government  or  under 
the  discretion  of  the  court,  be  called  upon  to 
testify  as  to  other  matters.  That  question 
is  not  inyolyed  in  this  case,  and  wc  notice  it 
amply  to  exclude  it  from  the  scope  of  our  ob- 
Krvations.  The  privileges  and  limitations  to 
which  we  refer  are  those  which  inhere  in  the 
witness  as  a  witness,  and  which  affect  the  tes- 
timony voluntarily  given.  As  to  that,  he  may 
be  fully  cross-exanuned.  It  mav  be  assailed 
by  contradictory  testimony.  His  credibility 
may  be  impeached,  and  by  the  same  methods 
ss  are  pursued  in  the  case  of  any  other  witness. 
The  jury  properly  consider  his  manner  of  tes- 
tifying, the  inherent  probabilities  pf  his  story, 
the  amount  and  character  of  the  contradictory 
testimony,  the  nature  and  extent  of  his  inter- 
est in  the  result  of  the  trial,  and  the  impeach- 
faig  evidence  in  determining  how  much  of 
credence  he  is  entitled  to. 

It  is  within  the  province  of  the  court  to  call 
the  attention  of  the  lury  to  any  matters  which 
kdtimately  affect  his  testimony  and  his  credi- 
bility. This  does  not  imply  that  the  court  may 
arbitrarily  single  out  his  testimony  and  de 
Bounce  it  as  false.  The  fact  that  he  is  a  de- 
fendant does  not  condemn  him  as  unworthy 
of  belief,  but  at  the  same  time  it  creates  an 
interest  greater  than  that  of  any  other  witness, 
and  to  that  extent  effects  the  question  of  credi- 
bility. It  is,  therefore,  a  matter  properly  to 
be  suggested  by  the  court  to  the  jury.  But  the 
limits  of  suggestion  are  the  same  in  respect  to 
him  as  to  others.  It  is  a  familiar  rule  that  the 
d06]  relations  of  a  witness  to  *the  matter  to 
be  decided  are  legitimate  subjects  of  considera- 
tion in  respect  to  the  weight  to  be  ^iven  to  his 
tesiimony.  The  old  law  was  that  interest  de- 
barred one  from  testifying,  for  fear  that  such 
interest  might  tend  to  a  perversion  of  the 
truth.  A  more  enlightened  spirit  has  thrown 
down  this  barrier,  and  now  mere  interest  does 
not  exclude  one  from  the  witness  stand,  but 
the  interest  is  to  be  considered  as  affecting  his 
credibility.  This  rule  is  equally  potent  in 
criminal  as  in  civil  cases,  and  in  neither  is  it 
error  for  the  trial  court  to  direct  the  attention 
of  the  jury  to  the  interest  which  any  witness 
may  liave  in  the  result  of  the  trial  as  a  circum- 
stance to  be  considered  in  weighing  his  testi- 
mony and  determining  the  credence  that  shall 
be  given  to  his  story. 

A  reference  to  a  few  authorities  upon  this 
point  may  not  be  inappropriate.  In  People  v. 
Cronin,  84  Cal.  191,  this  instruction  was 
given:  "The  defendant  has  offered  himself 
M  a  witness  on  his  own  behalf  on  this  trial, 
tnd  in  cousidering  the  weight  and  effect  to  be 
given  bis  evidence,  in  addition  to  noticing  his 
manner  and  the  probability  of  his  statements 
taken  in  connection  with  the  evidence  in  the 
cau^,  you  should  consider  his  relation  and 
situation  under  which  he  gives  his  testimony, 
the  consequences  to  him  relating  from  the  re- 
sult of  this  trial,  and  all  the  inducements  and 
temptations  which  would  ordinarily  influence 
a  person  in  his  situation.    You  should  care- 
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fully  determine  the  amount  of  credibility  to 
which  his  evidence  is  entitled;  if  convincing 
and  carrying  with  it  a  belief  in  its  truth,  act 
upon  it;  if  not,  you  have  a  right  to  reject  it.'^ 
This  was  sustained,  the  supreme  court  saying: 
**The  instruction  of  the  court  in  relation  to 
the  credibility  of  the  defendant,  who  offered 
himself  as  a  witness,  was  in  all  respects  legal 
and  proper.  We  do  not 'agree  with  ilie 
learned  counsel  for  the  defendant  in  holding 
that  It  Is  not  competent  for  the  court  to 
single  out  a  particular  witness  and  charge  the 
jury  as  to  his  credibility.  On  the  contrary, 
the  less  abstract  the  more  useful  the  charge. 
Jurors  find  but  little  assistance  in  the  charge 
of  a  judge  who  deals  only  in  the  general 
and  abstract  propositions  which  he  supposes 
to  be  involved  in  the  case,  and  leaves  the 
jury  to  apply  them  as  best  they  may."  A 
similar  'instruction  was  approved  in  [307 
Peapls  V.  MorrotD,  60  Cal.  142.  See  also  People 
V.  Wheeler,  65  Cal.  77;  People  v.  aNeal,  67  CaL 
378;  People  v.  Knapp,  71  Cal.  1. 

In  State  v.  Sterrett,  71  Iowa,  886,  this  in- 
struction was  given  in  reference  to  the  testi- 
mony of  the  defendant:  "  He  testifies  as  an 
interested  witness,  and  from  an  interested 
standpoint,  and  as  such  you  should  consider 
his  testimony;  and  when  you  do  this,  with  all 
the  surrounding  circumstances  developed  by 
the  evidence,  give  the  testimony  such  weight, 
in  connection  with  other  evidence  in  the  case, 
as  you  think  it  entitled  to,  and  no  more."  Is 
respect  to  it  the  supreme  court  observed: 
'*  But  the  fact  that  some  interest  of  the  wit- 
ness is  at  stake  may  always  be  considered  in 
weighing  his  testimony.  If  there  is  a  ques- 
tion as  to  whether  he  is  an  interested  witness, 
that  question  should  be  submitted  to  the  jury; 
but,  if  there  is  no  question  as  to  the  facts,  the 
court  may  properly  instruct  the  jury  on  the 
assumption  that  the  interest  exists,  and  may 
tell  them  that  it  should  be  considered  in 
weighing  the  testimony.  Now,  the  defend- 
ant in  a  criminal  case  who  testifies  in  his  own 
behalf,  is  always  an  interested  witness.  It  is 
impossible  that  it  should  be  otherwise,  and 
there  can  be  no  case  in  which  it  would  not  be 
proper  for  the  jury  to  consider  that  fact  in 
weighing  his  testimony.  The  court,  there- 
fore, properly  assumed  the  existence  of  the 
fact,  and  directed  the  jury  to  consider  it  in 
determining  the  weight  which  should  k>e  given 
to  defendant's  testimony.'* 

In  State  v.  Cook,  84  Mo.  40,  the  Jury  were  in- 
structed: *'That  in  determining  what  weight 
you  give  defendant's  testimony,  you  should 
consider  that  he  is  the  party  accused  and  on 
trial  in  this  cause.'*  Objection  was  made  to 
this  on  account  of  the  word  "should,"  as  be- 
ing mandatory  rather  than  permissive,  but  the 
objection  was  overruled,  the  appellate  court 
saying:  "  If  the  attitude  of  the  accused,  when 
he  takes  the  witness  stand,  is  in  truth  differ- 
ent from  that  of  all  other  witnesses  accord- 
ing to  our  laws,  I  am  at  a  loss  to  perceive  any 
error  in  the  court  so  treating  him,  and  in  re- 
minding the  jury  of  such  undoubted  fact. 
This,  i  conceive,  the  court  can  do  without 
subjecting  itself  to  the  criticism  of  singlini;  out 
a  'witness  in  its  instructions  for  the  [308 
purpose  of  throwing  distrust  upon  his  testi- 
mony.   There  can  be  no  such  other  witoesft 
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as  the  accused.  The  fact  of  which  the  Jury 
is  thus  reminded  is  one  which  they  ought  to 
consider;  and  I  am  free  to  say  that  in  my 
udgment  no  jury  could  faithfully  discharge 
ts  sworn  duty  who  fails  to  do  so."  See  also 
from  Uie  same  state  the  following  authorities: 
Stats  V.  Maguire,  69  Mo.  197;  8taU  v.  Zom,  71 
Mo.  415;  Slate  ▼.  McQinnU,  76  Mo.  826;  State 
T.  BUiott,  90  Mo.  850. 

In  Peiy]^  ▼.  Calvin,  60  Mich.  118,  the  trial 
court  charged  the  jury  as  follows:  "I  can't 
charge  you,  gentlemen,  that  you  are  hound  to 
give  the  same  weight  to  it  that  you  are  to  that 
of  a  disinterested  person.  This  man  testifies 
as  defendant,  himself  deeply  interested,  and 
has  a  motive  for  committing  perjury  or  per- 
verting facts  which  the  other  witnesses  have 
not.  It  does  not  follow,  therefore,  that  you 
must  give  the  same  weight  to  his  testimony 
th|it  you  do  to  the  testimony  of  any  other 
witness,  whether  corroborated  or  uncorrobo- 
rated." And  the  instruction  was  approved  by 
the  supreme  court,  the  latter  saying:  "  It  was 
just  and  proper,  in  view  of  the  request  he  had 
given  in  which  no  distinction  was  made  be- 
tween respondent's  testimony  and  that  of  any 
other  witness,  that  the  jury  should  be  in- 
structed that  in  weighing  and  determining  its 
truth  they  should  take  into  consideration  the 
interest  he  must  necessarily  have  in  the  result 
of  the  trial." 

In  Hirschman  T.  People,  101  111.  668.  this 
instruction  was  given:  "The  court  instructs 
the  jury,  as  a  matter  of  law.  that  In  this  state 
the  accused  is  permitted  to  testify  in  his  own 
behalf;  that  when  he  does  so  testify  he  at 
once  becomes  the  same  as  any  other  witness, 
and  his  credibility  is  to  bo  tested  by  and  sub- 
jected to  the  same  tests  as  are  legally  applied 
to  any  other  witness,  and  in  determining  the 
degree  of  credibility  that  shall  be  accorded  to 
his  testimony,  the  jury  have  a  richt  to  take 
into  consideration  the  fact  that  he  is  inter- 
ested in  the  result  of  this  prosecution,  as  well 
as  his  demeanor  and  conduct  upon  the  wit- 
ness stand  and  during  the  trial;  and  the  jury 
are  to  take  into  consideration  the  fact,  if  such 
is  the  fact,  that  he  has  been  contradicted  by 
309]  other  *  witnesses.  And  the  court  further 
instructs  the  jury,  that  if,  after  considering  all 
the  evidence  in  this  case,  they  find  that  the 
accused  has  willfully  and  corruptly  testified 
falsely  to  any  fact  material  to  the  issue  in 
this  cause,  they  have  the  right  to  entirely  dis- 
regard his  testimony,  excepting  in  so  w  as 
his  testimony  is  corroborated  by  other  credi- 
ble evidence."  And  it  was  approved  with 
this  comment:  "  We  do  not  thinK  that  it  can 
be  fairly  said  that  this  instruction  assumes 
that  the  defendant  is  contradicted,  for  that  is 
expressly  left  a  question  to  be  determined 
by  the  jury.  The  jury  were  not  bound  to  be- 
lieve the  evidence  of  the  defendant  any  fur- 
ther than  it  may  have  been  corroborated  by 
other  credible  eridence  (Qainey  t.  People, 
97  111.  270,  87  Am.  Rep*  109)  and  we  per- 
ceive no  impropriety  in  saying  so  to  them." 

A  similar  instruction  was  sustained  in  Rider 
▼.  PtonU,  110  111.  11.  In  Chamben  v.  Poopls, 
105  111.  409,  the  instruction  was  in  this  lan- 
guage: "The  court  instructs  the  jury,  for  the 
people,  that  they  were  not  bound  to  believe 
the  evidenoo  of  the  defendant  in  a  criminal 
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case,  and  treat  it  the  same  aa  the  evidence  of 
other  witnesses,  but  the  jury  may  take  lot* 
consideration  the  fact  that  he  is  defendant,  and 
give  his  testimony  such  weight  as,  under  -aX} 
the  circumstances,  they  thins  it  entitled  to.* 
This  also  was  sustained.  DvUiner  v.  Boople, 
95  111.  894;  Breeder  v.  PeopU,  117  DL  428. 
From  other  states  these  authorities  mar  alao 
be  noticed:  PeopU  v.  Petmeeky,  99  N.  Y.  415; 
Andtreon  v.  Steite,  104  Ind.  467;  Hainei  v.  Ter- 
ritory,  8  Wyo.  168. 

Until  legislation  of  m  recent  date  this  court 
has  had  few  criminal  cases  before  it,  and  so 
has  had  little  occasion  to  notice  the  limits  to 
which  a  court  may  go  in  calling  the  attentioo 
of  the  jury  to  matters  affecting  the  credibility 
of  the  defendant  in  a  criminal  case.    In  Btet$ 
V.  United  States,  150  U.  8.  442  [87: 1187].  aa 
instruction  as  to  the  effect  of  a  conflict  between 
the  testimony  of  defendant  and  other  witaesMS 
was  condemned,  because  of  the  aasumptioo  In 
it  that  the  -other  witnesses  were  ** telling  U^ 
truth."    In  the  same  case  another  instruction, 
which  seemed  to  press  heavily  upon  the  cred- 
ence to  be  given  to  the  testimony  of  the  defend- 
ant, was  referred  to  in  these  *  words:  *'If  [3 1 0 
this  were  the  only  objectionable  languagt;  con- 
tained in  the  charge,  we  might  hesitate  in  say- 
ing that  it  amounted  to  reversible  error.    It  is 
not  unusual  to  warn  Juries  that  they  should  ba 
careful  in  giving  effect  to  the  testimooy  of  ac- 
complices: and,  perhaps,  a  judge  cannot  be 
considered  as  going  out  of  bis  province  in  giv- 
ing a  similar  caution  as  to  the  testimony  of  thm 
accused  person.    Still  it  must  be  remembered 
that  men  may  testify  truthfully,  althouch  their 
lives  hang  in  the  balance,  and  that  the  law,  in 
its  wisdom,  has  provided  that  the  accused  •ball 
have  the  right  to  testify  in  his  own  behatf. 
Such  a  privilege  would  be  a  vain  one  if  tbs 
judge,  to  whose  lightest  word  the  lury.  prop, 
erly  enough,  give  a  great  weight,  snoukl  loti- 
mate  that  the  dr«^dful  conditfon  in  whk:h  the 
accused  finds  himself  should  deprive  his  teid- 
mony  of  probability.    Tlie  wise  and  bumaas 
provision  of  the  law  is  that  'the  person  char^ 
shall,  at  his  own  request,  but  not  otherwise,  bs 
a  competent  witness.     The  policy  of  this  enact- 
ment should  not  be  defeated  by  hostile  ooa- 
menis  of  the  trial  judge,  whoM  duty  it  it  to 
give  reasonable  effect  and  force  to  the  Uw.** 

The  import  of  these  authorities  is  that  the 
court  is  not  at  liberty  to  charse  the  joiy  dl> 
rectly  or  indirectly  that  the  defendant  is  u>  be 
disbelieved  because  he  la  a  defendant,  for  tksl 
would  practically  take  away  the  benefit  wkkk 
the  law  grants  when  it  gives  him  the  privfk(» 
of  being  a  witness.  On  Uie  other  hand,  the 
court  may,  and  sometimes  ought,  to  tmUmi 
the  jury  that  interest  creates  a  motive  for  fsin 
testimony;  that  the  greater  the  interest  the 
stronger  is  the  temptation,  and  that  the  latfl^ 
est  of  the  defendant  in  the  result  of  the  trial  li 
of  a  character  possessed  by  no  other  witaei^ 
and  is  therefore  a  matter  which  may  ssrioady 
affect  the  credence  that  ahall  be  glveo  to  ka 
testimony.  The  court  shoukl  be  impartial  bs> 
tween  the  government  and  the  defendant  Oi 
behalf  of  the  defendant  it  IsiU  daty  toeantkn 
the  Jury  not  to  convict  upon  the  anoorrobcM^ 
ated  testimony  of  an  accomp»lioe.  Indeed.  a&> 
conlinff  to  some  authorities,  it  should  pcrv«p> 
torily  instruct  that  no  verdict  of  guUiy  caa  to 
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foaoded  on  such  QDCorroborated  testimony,  and 
311]  this  because  the  inducements  *to  false- 
hood on  the  part  of  an  accomplice  are  so  great. 
And  if  any  other  witness  for  the  government 
B  disclosed  to  have  great  feeling  or  largo  in- 
terest against  the  defendant,  the  court  may,  in 
tlie  interests  of  justice,  call  the  attention  of  the 
jory  to  the  extent  of  that  feeling  or  interest  as 
tffectinff  his  credibility.  In  the  same  manner 
io  behaaf  of  the  government,  the  court  may 
charge  the  Jury  that  the  peculiar  and  deep  iu- 
terest  which  the  defendant  has  in  the  result  of 
tlie  trial  is  a  matter  affecting  his  credibility, 
and  to  be  carefully  considered  by  them. 

Tested  by  these  rules  we  see  in  the  instruc- 
tion objected  to  nothing  of  which  complaint 
can  reasonably  be  made.  In  the  first  part  it 
lays  down  a  general  rule,  applicable  to  all  cir- 
cumstances, and  then  in  the  latter  part  simply 
calls  attention  to  the  fact  that  the  defendant 
has  a  deep  personal  interest  in  the  result  of  the 
suit,  and  that  that  should  be  considered  by  the 
Jory.  There  is  no  declaration  nor  intimation 
that  the  defendant  has  b^n  untruthful  in  his 
testimony.  There  is  only  a  reference  to  the 
Jury  of  the  matter  of  credibility  coupled,  with 
the  declaration  that  interest  in  the  result  ia  a 
drcumstance  to  be  weighed  in  Its  determina- 
tion.   This  clearly  is  unobjectionable. 

These  are  the  only  matters  which  are  open 
for  consideration.  It  is  true  that  error  is  al- 
leged in  overruling  a  motion  for  a  new  trial, 
but  such  a  ruling  is  not  reviewable  in  this 
court  Neither  can  we  take  the  statements 
made  by  the  defendant  in  his  motion  as  evi- 
dence that  the  matters  thus  stated  did.  in  fact, 
occur  at  the  trial.  In  order  to  authenticate 
such  facts  a  bill  of  exceptions  is  necessary. 

The  judgment  i$  affirmed. 


312]  THE   SANFORD   FORK   ft  TOOL 
CQMPAI^Ykt  4L.,  AppU.. 

HOWE,  BROWN  &  COMPANY,  Limited; 

Cortland  Top  &  Rail  Company,  Limited,  and 

Theodore  Stevenson. 

(See  a  a  Reporter's  ed.  812-320L) 

Intoltent  debtor — valid  mortgage  by  corpora- 

Hon. 

L  Io  the  absence  of  a  statute,  a  debtor  has  fue  di^ 
VWiendi  in  respect  to  his  property  that,  althouf^h 
tuoJvent  and  oontemplatloflr  a  cessation  of  busi- 
ness and  the  surrender  of  his  property  to  his 
creditors,  he  may  lawfully  prefer  certain  of 
tbem,  even  though  thereby  others  receive  no 
payments 

t  A  corporation  may  give  a  mortgage  to  its  di- 
rectors who  have  lent  their  credit  to  it,  to  induce 
a  oootinuance  of  the  loan  of  tliat  credit,  and  ob- 
tain roiewals  of  maturing  paper  at  a  time  when 
the  corporation,  though  not  in  fact  possessed  of 
sssetB  equal  to  its  indebtedness,  is  a  going  con- 
cern, and  is  intending  and  expecting  to  continue 
iabuslDess. 

[No.  190.] 

jfguedJan.  fg,  1895.   Decided  Marches,  1896. 

NoTB.— 27Uit  judgment  ereditors  may  unite  in  a 
^naum*9  liOU  see  note  to  Myers  v.  Fenn,  18:  (KM. 

MUi  oredilturH  hiXL;  whefn  Judgment  at  law  and 
cteeutioA  is  necessary,  before  bringing. 9eo  note  to 
JoDQs  r.  Green,  17:  BBS. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Indiana,  in  favor  of  the  plaintiffs,  Howe, 
Brown  &  Company,  Limited.  «^  aL,  against 
The  Sanford  Fork  &  tool  company  et  at.  de- 
fendants, adjudging  &  certain  mortgage  given 
by  the  latter  company  to  secure  certain  of  the 
directors  and  stockholders  of  the  company  for 
indorsements  made  by  them  of  the  company's 
paper,  to  be  invalid  as  against  the  plaintiffs, 
creditors  of  the  said  tool  company,  and  set- 
ting said  mortgage  aside.  Reversed,  and  case 
remanded  for  further  proceedings. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  suit  commenced  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Indiana  by  the  appellees,  creditors  of  the  San- 
ford Fork  &  Tool  Company,  to  set  aside  a 
mortgage  given  by  such  company  to  secure 
certain  of  the  directors  and  stockholders  of  the 
company  for  indorsements  made  by  tbem  of 
the  company's  paper.  No  proofs  were  taken, 
and  the  case  was  disposed  of  on  the  bill  and 
answer,  and  a  decree  entered  In  favor  of  the 
plaintiffs,  adjudging  such  mortgage  invalid  as 
against  them.  The  facts  disclosed  by.  the 
pleadings  are  as  follows:  The  Sanford  Fork  & 
Tool  Company  was  a  corporation  organized 
under  the  laws  of  the  state  of  Indiana,  doing 
business  at  the  city  of  Terre  Haute  in  that 
state.  Its  capital  stock  at  first  was  one  hun- 
dred thousand  dollars,  but  afterwards  increased 
to  one  hundred  and  fifty  thousand  dollars. 
It  commenced  business  in  1888  and  continued 
as  a  going  concern  for  about  eighteen  months 
and  up  to  May  18. 1890,  at  which  time  it  failed 
and  ita  property  'passed  into  the  posses-  [313 
sion  of  one  of  the  defendants,  John  W.  Davis, 
as  receiver.  The  plaintiffs  were  creditors  of  the 
company,  whose  claims  all  accrued  prior  to 
March  i?.'  1890,  at  which  time  the  mortgage 
complained  of  was  executed.  The  defendants, 
McEeen,  Hulman,  Nixon,  Minsliall,  Kidder, 
and  Mayer  were  each  stockholders,  and  the 
first  five  constituted  the  board  of  directors  of 
the  company.  Early  in  its  history,  and  on 
July  2,  1888,  the  company  had  executed  a 
deed  of  trust  to  one  Deming,  as  trustee,  to  se- 
cure an  issue  then  made  of  $50,000  of  its  ten 
year  negotiable  bonds.  This  trust  deed  con- 
veyed as  security  the  manufacturing  plant  of 
the  corporation — a  tract  of  about  three  acres 
in  the  city  of  Terre  Haute,  with  the  buildingg 
and  appurtenances. 

Being  comparatively  a  new  enterprise  the 
company,  in  addition  to  the  means  derived 
from  its  capital  stock  and  its  bonded  indebted- 
ness, required  large  sums  of  money  to  enable 
it  to  successfally  carry  on  and  develop  its 
business,  and  to  obtain  this  money  it  executed 
during  the  fall  and  winter  of  1889-1890  and 
between  September  18,  1889,  and  March  8, 
1890,  its  ten  promissory  notes,  amounting  in 
the  aggregate  to  the  sum  of  sixty-nine  thousand 
dollars,  which  notes  were  indorsed  by  the  six 
parties  named  above  as  directors  and  stock* 
holders,  the  notes  being  severally  as  follows: 

1.  Executed  to  the  Terre  Haute  Savings 
Bank,  for  $5000,  dated  September  18,  1889, 
due  in  five  months,  and  indorsed  byMcKeen, 
Hulman,  Kidder,  and  Nixon. 

2.  To  the  same  bank,  same  date,  due  in  six 
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months,  for  the  same  amount  and  indorsed  by 
the  8Hme  parties. 

8.  Executed  to  Nixon,  dated  December  14, 
1B89,  due  March  16, 1890,  for  $15,000,  Indorsed 
by  Nixon,  Hulman.  and  Kidder,  and  held  by 
the  Vigo  County  National  Bank. 

4.  Executed  to  Nixon,  dated  January  21. 
1890.  due  in  sixty  days,  for  $5000,  indorsed 
by  Nixon,  McKeen,  Hulman,  and  Kidder, 
and  held  by  the  Terre  Haute  Savings  Bank. 

5  Executed  to  Minshall.  dated  January  21. 
1890,  due  in  thirty  days,  for  $4000.  indorsed 
by  Minshall,  Hulman.  McKe^n,  and  Kidder, 
and  held  by  the  First  National  Bank  of  Brazil. 

6.  Executed  January  30. 1800.  to  Nixon,  due 
314]  in  ninety  days,  'for  $15,000,  indorsed  by 
Nixon.  Kidder,  McKeen.  Mayer,  and  Hulman, 
and  held  by  Uie  Vigo  County  National  Bank. 

7.  Executed  February  5,  1890,  to  Nixon, 
due  in  sixty  days,  for  $5000,  and  indorsed  hi 
Nixon,  Miushtdl,  McKeen,  Hulman,  and  Kid- 
der, and  held  by  the  Vigo  County  National 


8.  Executed  February  2.  1890,  to  Nixon, 
due  in  thirty  dayn,  for  $5000.  indorsed  by 
Nixon.  Minshall,  McKeen,  Hulman,  and  Kid- 
der,* and  held  by  the  Vigo  County  National 
Bank. 

9.  Executed  March  8,  1890,  to  Nixon,  due 
in  sixty  days,  for  $5000,  indorsed  by  Nixon. 
Kidder,  Hulman,  Minshall,  and  McKeen,  and 
held  by  the  Terre  Haute  Savinffs  Bank. 

10.  Executed  March  8,  1890,  to  the  Terre 
Haute  Savings  Bank,  due  in  sixty  days,  for 
$5000,  indor^d  by  Nixon,  Kidder,  Hulman, 
Minshall,  and  McKeen. 

All  the  money  received  from  these  notes  was 
expended  upon  and  went  directly  into  the 
property  ana  material  of  the  Tool  Company. 
At  the  time  these  directors  and  stockholders 
indorsed  these  notes  the  Tool  Company  was  a 
going  concern,  in  full  operation,  with  property 
and  means  * 'am  ply  sufficient  to  pay  all  of  its 
indebtedness  if  its  property  was  worth  what  it 
had  cost  in  cash.*'  They  believed  that  such 
property  was  worth  what  it  had  cost  in  cash, 
that  the  corporation  was  "solvent  and  capable 
of  becoming  an  independent  and  profitable 
manufacturing  institution  as  soon  as  it  could 
win  its  way  to  a  favorable  market  for  its  man- 
ufactured products.**  As  these  notes  thus  in- 
dorsed began  to  mature  the  directors  found 
that  the  company  was  unable  to  pay  them,  and 
required  a  renewal  or  an  extension.  There- 
upon, on  March  1,  1890,  they  called  a  special 
meeting  of  the  stockholders,  which  was  held 
on  March  15.  At  this  meeting,  out  of  a  total 
of  three  thousand  shares,  two  thousand  two 
hundred  and  fifty  were  represented,  and  a 
resolution  was  passed  authorizing  the  directors 
to  execute  a  mortgage  or  mortgages  upon  all 
or  any  part  of  the  property  of  the  corporation, 
to  secure  any  new  indebtedness  that  might  be 
incurred,  or  the  renewal  and  extension  of  any 
present  indebtedness  or  liability  of  the  corpo- 
ration. Thereupon,  the  directors  having  taken 
suitable  action,  the  mortgage  in  controversy 
was  executed  conveying  to  Buena  V.  Marshall, 
315]  *tts  trustee,  the  property  described  in 
the  trust  deed  hereinbefore  referred  to.  to  wit, 
the  company's  manufacturing  plant,  to  indem- 
nify the  six  indorsers  for  their  Indorsements  of 
the  notes,  or  renewals  thereof,  or  on  aocount 
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of  any  moneys  thereafter  advanced  by 
Relying  upon  such  security  the  indorsers  abova 
named  either  paid  or  procured  renewals  of  tW 
several  notes,  and  in  addition  two  of  them  in- 
dorsed and  subsequently  paid  other  paper  of 
the  company  to  the  amount  of  six  tnoosaiftd 
dollars.    This  mortgage  was  not  recorded  nntil 
May  1, 1890.     At  the  time  of  its  execution  and 
delivery,  as  at  the  time  of  the  indorKflKota 
hereinbefore  mentioned,  the  company  "was  in 
full  operation  as  a  going  concern,"  with  ample 
means  to  pay  its  indebtedness,  if  the  cash  co«t 
of  its  property  could  be  obtained  therefor. 
The  indorsers  believed  that  **the  property  waa 
worth  what  it  had  cost  in  cash,  and  beUeved 
the  corporation  to  be  solyent."  and  in  fact  tlte 
corporation  continued  to  be  "agoing  conoerm, 
and  carried  on  its  business  in  the  ittoal  way, 
and  met  all  its  obligations  (other  than  the  noiea 
embraced  in  the  indemnity  mortgage)  as  they 
matured  in  the  usual  course  of  burliness.*  nntil 
the  appointment  of  a  receiver  on  May  IS.  1890. 
during  which  time  it  paid  out  for  current  ex- 
penses and  maturing  obligations  thirty  tiMm- 
f  and  dollars  or  over.    The  indorsers  ''believed 
that  it  was  only  necessary  to  tide  the  corpora- 
tion over  a  temporary  embarrassment  until  il 
could  succeed  in  establishinff  a  favorable  foot- 
ing in  the  market  for  the  sale  of  its  maanfael- 
ured  products.  '*    They  accepted  the  indemnity 
mortgage  in  good  faith,  with  knowledge  that 
all  the  money  obtained  by  means  of  the  notes 
upon  which  they  had  l>ecome  liable  as  indoiMB 
had  been  properly  appropriated  to  and  goat 
into  the  property  and  material  of  the  conpa^y. 
At  the  date  of  the  execution  of  this  iDOilgage 
the  Tool  Company  was  indebted  in  the  snaof 
two  hundred  and  seven ty-dve  thoosand  dollara 
The  value  of  its  property  at  that  time  does  B«t 
appear,  but  after  the  appointment  of  a  wAm 
it  was  appraised,  the  manufacturing  plaat^ 
the  property  described  in  the  tmat  de«d  »ad 
mortgage— being    appraised  al   $116,055.0, 
the   other  and   oniiicainberad    property  u 
$88,890.85. 

Me9»r8.  €toorM  A*  Knli^t*  and  Ma  It 

BtttUr,  for  appelianis: 

The  fact  that  the  appellanu  McKeen.  Hal- 
man,  Minshall  and  Kidder  were  both  stcck 
holders  and  directors,  and  that  appellant  Mijv. 
was  a  stockholder  of  the  Saodf  ord  Fork  A 1*^  J 
Company  at  the  time  said  appellants  accepted 
from  said  corporation  the  mortgage  of  Simitk 
17, 1890,  and  at  the  time  tbey  paia  oat  the  mm 
of  seventy-five  thousand  dollars  upon  ibeia 
debtedness  of  said  corporation,  relvins  upoc 
said  mortgage,  does  not  render  sakf  mort|a|s 
void,  either  in  law  or  equity. 

Twin- Lick  OU  Oo,  T.  Marburv.  91  U.  a  SH 
(23:  328);  Omaha  HotM  Co.  v.  Wade.  97  C.  & 
21  (24:919);ir(iuA6tfrnv.&r«ra("iZ»dUi>AMf. 
Green*')  188  U.  S.  80  (83:  516):  Pitag^raid  4  M, 
Con$tr,  Co.  T.  Fitxgerald,  187  U.  a  109(34:«lt): 
Leavenworth  County  Comr%.  v^  Chicago,  B.  Ld 
P.  R.  Oo.  184  U.  8.  705  (83: 1072);  G#atf  f 
LittU  Rock,  M.  R.dt  T.R.  Cd.tSi  Fed.  Rrp. 
684;  Coe  v.  E*t$i  d  Weti  K  Oo.  ^  Frd.  Rr^ 
581;  HiiU  v.  StockweU  d  D.  Fumiturt  C«.  » 
Fed.  Rep.  438;  Brown  y. Grand  Rapids  r^ritr 
Furniture  Co,  7^  L.  R.  A.  817,  58  Fed.  R15 
291;  Taylor  County  Court  v.  Baltimondik 
R.  Co.  35  Fed.  Rep.  167;  SuUon  Mfi^  Ck  f. 
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BtHekinwn.  68  Fed.  Rep.  601;  Duneomb  v, 
XemTark,  HA  iyr.5.a>.84N.Y.  198;  Duneomb 
yJfeteTifrfc,  Kd  N.lLVo,  88N.Y.  6;  Smith  v. 
Unnng,  22  N.Y.  620;  HarU  v.  Brown,  77  III. 
226;  BachyxUdy.C^mmerrittl  Hotel  Co.  106  111. 
4S9;  MerHcky.  Pti-u  Coal  Co.  61  Dl.  472;  Aa/i- 
knnf$  App.  60  Fa. 291;  Stratton  Y.Allen,  16  N. 
H.  J.  Eq.  229;  Hamei  v.  Trenton  Qa$  Light  Co. 
27  N.  J.  Eq.  83;  WiLkinwn  v.  Bauerle,  41  N.  J. 
Eq.  635:  llanUf»  Bank  of  Farmville  v.  Whit- 
tie,  78  Va.  787;  Hopwn  v.jEtna  Axle  dk  Spring 
Co.  50  Coon.  597;  Smith  v.  Skeary,  47  Conn.  47; 
JSargetit  y.  Webster,  18  Met.  497,  46  Am.  Dec. 
748;  Holt  T.  BenneU,  146  Mass.  437;  SoUtmarsh 
y.  Spatilding,  147  Mass.  224;  McMurtry  ▼. 
Montgomery  Madonie  Temple  Co,  86  Ey.  206; 
WhitwaU  ▼.  Wamer,20  V 1 425;  Hospee  v.  North- 
waurn  Mfg.  d  Car  Co.  lH  Jj.  B.  A.  470,  48 
Minn.  174;  Sims  v.  Brooklyn  Street  R.  Co.  87 
Ohio  8t.  556;  Buell  v.  Buckingham^  16  Iowa, 
284,  85  Am.  Dec.  516;  Uallam  ▼.  Indianola 
MM  Go.  56  Iowa,  178;  Oarrett  v.  Burlington 
Flow  Co.  70  Iowa.  697.  59  Am.  Rep.461;  War- 
field  V.  Marshall  County  Canning  Ch.  72  Iowa, 
666;  Kitchen  v.  St.  Louie,  K,  CdN.R.  Co.  69 
Ho.  224;  Foster  y.  Belcher's  Sugar  R^.  Co.  118 
Mo.  288. 

The  directors  of  a  private  manufacturing 
corporation  are  not  trustees  for  its  creditors. 

Rmith  Middlings  Purifier  Co.  v.  MeOroarty, 
136  U.  8.  241  (84: 848);  Graham  v.  La  Crosse  d 
M.  B.  Co.  102  U.  8.  160  (26: 110);  Satoyet  y. 
Boag,  84  U.  8.  17  Wall.  621  (21:  786);  Wash- 
bum  y.  Oreen  (''Biehardson  y.  Oreen")  188  U. 
&  48  (88:  521):  Clark  v.  Beeer,  189  U.  S.  109 
135:  94);  ScofiiU  y.  Thayer,  105  U.  8.  152  (26: 
972);  Wabash,  St.  L.  d  P.  R.  Co.  v.  Ham,  114 
U.  8.  594  (29:  283). 

The  statutes  and  decisions  of  the  supreme 
court  of  Indiana  are  in  harmony  with  the 
authorities  herein  above  cited  and  considered. 

Hia  y.  Nisbet,  100  Ind.  852;  BrUtol  Milling 
d  Mfg.  Co.  y.  Probaseo,  64  Ind.  412;  Ward  v. 
Pdlk,  70  Ind.  809;  Greensboro  d  N.  C.  Junc- 
tion Tump.  Co.  y.  Stratton,  120  Ind.  294; 
Jhlk  T.  Reynolds,  54  Ind.  449. 

Under  the  statute  of  Indiana,  an  insolvent 
failins  debtor  has  full  right  and  power  to  pre- 
fer certain  creditors  to  the  exclusion  of  others 
by  conveying  bis  assets  and  property  to  such 
preferred  creditor  or  creditors. 

Hutchinson  v.  First  JSat.  of  Michigan  City, 
183 Ind.  271;  Stix  y.Sadler,  109  Ind.  255;  Fisher 
y.^ers,  109  Ind.  517;  Gilberty.  McCwkle,  110 
lDd.120;  Hiu  v./mn,110  Ind.561;  .^An  Skilliio 
Co.  V.  McConneU,  180  Ind.  41;  Stvdebaker  Bros. 
Mfg.  Co.  y.  Bird,  119  Ind.  427;  Cushman  v. 
Gephart,  97  Ind.  46;  Lord  v.  Fisher,  19  Ind.  7; 
Purple  y.  Farrington,  4  L.  R  A.  585,  119  Ind. 
164;  Wileopon  v.  Annesley,  28  Ind.  290. 

Messrs.  Sydikey  W.  DaTia*  Cyrus  F.  Me- 
NuU,  J.  G.  and  F.  A.  MeNutt,  S.  M.  Beynolds 
and  Geo.  M.  Davis,  for  appellees: 

An  insolvent  corporation  cannot  pay  a  debt 
due  to  a  director  in  preference  to  debts  due 
others  either  by  turning  out  property  to  him 
or  by  giving  him  a  mortgage  on  corporate  as- 
Kts. 

Cook,  8tock  and  Stockholders,  g  661;  Gas- 
light Imp.  Co.  V.  TerreU,  L.  R  10  Eq.  168;  Hay 
mood  V.  Lincoln  Lumber  Co.  64  Wis.  639; 
Adams  v.  Kehlor  MiU  Co.  86  Fed.  Rep.  212. 

A  confession  of  Judgment  by  an  insolvent 
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corporation  to  one  of  i^s  directors  is  a  fraudu- 
lent preference,  an<l  the  preference  will  t^e  cut 
off. 

Stratton  v.  Allen,  16  N.  J.  Eq.  229. 

A  mortgage  by  an  insolvent  corporation  to 
a  director  will  be  upheld  to  the  extent  the 
director  at  the  time  of  the  mortgage  advanced 
funds  to  pay  it  debts,  but  not  as  regards  ante- 
cedent debts  due  the  director. 

CarbeU  v.  Woodward,  5  Sawy.  403;  WhiU,  P. 
d  P.  Mfg.  Co.  V.  Pettes,  30  Fed.  Rep.  864; 
Stout y.Taeger  MiU. Co.  13  Fed.  Rep.  802. 

In  Green's  Brice's  Ultra  Vires,  477.  it  is  said 
"that  directors  come  within  the  desi$rnntion  of 
persons  filling  a  fiduciary  relationship." 

If  they  are  themselves  creditors,  they  are 
precluded  by  their  trust  from  securing  to  them- 
selves by  their  official  action,  any  preference 
or  advantage  over  other  creditors. 

Bradley  v.  FarweU,  1  Holmes,  488. 

Directors  cannot  prefer  themselves. 

Abbot  V.  American  Hard  Rubber  Co.  33  Barb. 
578;  2  Morawetz,  Priv.  Corp.  §  787;  Adams  y. 
Kehlor  MiU  Co.  35  Fed.  Rep.  488. 

And  if  themselves  creditors,  they  cannot  re^ 
ceive  any  advantage  or  preference  in  the  pay* 
ment  of  their  claims  at  the  expense  of  the  other 
creditors. 

Beach  y.  MiUer,  180  HI.  162;  Kankakee 
Woolen  Mia  Co.  y.  Rampe,  38  Mo.  App.  229. 

When  the  corporation  is  hopelessly  insolvent 
and  these  facts  are  known  to  its  officers  and 
directors,  all  of  the  assets  of  the  corporation 
become  a  trust  fund  in  the  hands  of  the  direc* 
tors,  to  be  administered  by  them  as  trustees 
or  agents,  for  the  equal  benefit  of  all  the  credi- 
tors of  the  conoerui  and  any  attempted  prefer- 
ence in  favor  of  the  directors  themselves,  will 
not  be  upheld. 

ift>a»  V.  TTiwn.  93  Mo.  503;  Foster  r.  MuUan- 
Vhy  Planing  Mill  Co.  92  Mo.  79;  Olney  v. 
Conanieut  Land  Co.  5  L.  R  A.  361.  16  R.  I. 
697;  Haywood  v.  Lincoln  Lumber  Oo.di  Wis. 639; 
TumbuU  V.  Prentiss  Lt/mler  Co,  55  Mich.  387; 
Handley  v.  Stute,  139  U.  S.  417  (35:  327);  Saw- 
yer y.  Hoag,  84  U.  8.  610  (21:  731);  Koehler  v. 
Black  River  Falls  Iron  Co.  67  U.S.  715  (17:339). 

No  injury  that  the  stockholders  may  sustain 
by  a  fraudulent  breach  of  trust  can,  upon  the 
general  principles  of  equity,  be  suffered  to  pass 
without  a  remedy. 

Charitable  Corp.  v.  Sutton,  2  Atk.  404;  Rob- 
inson V.  Smith,  8  Paige,  222,  24  Am.  Dec.  212; 
Hodges  v.  New  England  Screw  Co.  1  R  I.  821, 
53  Am.  Dec.  624 ;  York  d  N.  M.  R.  Co.  t. 
Hudson,  19  Eng.  L.  &  £q.  861;  Tippecanoe 
County  Comrs.  v.  Reynolds^  44  Ind.  509;  Twin- 
Lick  Oil  Co.  y.  Marbury,  91  U.  8. 587  (23: 828). 

Directors  occupy  a  fiduciary  position  to- 
wards both  the  stockholders  and  creditors  of 
the  corporations. 

Drury  v.  Milwaukee  dS.RCo.  74  IT.  8.  802 
(19:  41):  Chicago,  R.I.d  P.  Co.  v.  Howard,  74 
U.  8.  892  (19: 117);  Jackson  v.  Ludeling,  88  U. 
8.  616  (22:  492);  Wood  v.  Bummer,  8  Mason, 
309;  Heath  v.  Erie  R.  Co.  8  Blatchf .  347;  Goodin 
V.  Cincinnati  W.  Canal  Co.  18  Ohio  8t.  169, 
98  Am.  Dec.  95;  Forty. Russell,  86  Ind.  60,  10 
Am.  Dec.  5;  Mussina  v.  Goldthwaite,  44  Tex. 
125. 7  Am.  Rep.  281. 

A  trustee,  no  matter  from  whom  he  derives 
his  authority,  cannot  purchase  the  trust  estate 
80  as  to  make  a  profit  to  himself. 

715 


821-824 


SUF&KMB  COUBT  OF  THE  UNITED  blATIfi& 


Oct. 


hIiow  fullj  tbe  character  and  scope  of  the 
questioDB  prefteoted: 

*'l8t.  It  was  error  of  the  court  to  charge  the 
jury  as  follows:  'Now,  a  word  further  as  to 
322]  what  is  meant  hj  this  idea  *of  construct- 
ive presence.  I  have  already  told  you  that  the 
test  is  if  a  man  is  so  near  to  the  place,  no  mat- 
ter how  far  in  feet  or  yards  he  may  be  away, 
if  from  the  circumstances  and  from  the  char- 
acter of  the  act  done  and  the  way  it  is  done  he 
is  so  near  to  where  it  is  actually  done  as  to  be 
able  to  render  assistance  or  to  contribute  to  the 
production  of  that  act,  and  he  is  there  actually 
to  do  so.  Of  is  there  ready  to  do  so  willfully, 
and  intentionally  present  in  pursuance  of  a 
previous  agreement,  and  he  confederated  to 
render  aid  and  assistance,  he  is  then  present  in 
the  law.  As  an  illustration  take  the  CHse  de- 
cided in  Nevada,  where  the  nuin  was  80  odd 
miles  away  from  the  place  where  a  stage  was 
robbed;  be  built  a  fire  on  the  top  of  a  moun- 
tain to  signal  bis  confeilerates  the  approach  of 
the  stage,  they  being  down  in  the  valley  wait- 
ing to  rob  it  He  was  arrested  as  a  .principal 
in  that  crime,  although  as  a  matter  of  fact  at 
the  time  of  the  robbery  he  was  83  miles  away, 
or  80  odd  miles  away,  but  the  law  said  he  was 
present,  because  the  test  of  the  law  as  to  what 
is  meant  by  qreseoce  is  f uUy  satisfied,  because 
the  proof  showed  that  he  was  able  to  render 
assistance  that  looked  toward  the  completion 
of  it — towards  the  execution  of  it.  Another 
case:  If  a  man  goes  to  a  store  kept  in  the 
country  and  decoys  away  the  clerk  who  slept 
in  the  store,  decoys  him  to  go  to  a  dance  some 
miles  distance  from  the  store,  and  detained 
him  at  the  dance  while  his  confederate  robbed 
the  store.' 

':2d.  It  was  error  to  charge  the  Jury  as  fol- 
lows: *If  the  presence  of  the  defendant  in  Uiis 
case  at  the  place  where  the  proof  shows  he 
was,  was  by  previous  agreement  or  concert  with 
Sam  Woodard,  and  it  was  the  purpose  on 
his  part  to  assist,  aid,  or  abet  the  killing  of 
Sherman  Russell,  and  he  was  there  willfully 
an<l  knowingly  for  the  purpose,  if  it  should  be 
necessary,  of  assi^ing  Sam  Woodard  in  kill- 
ing Sherman  Russell,  and  the  knowledge  on 
the  part  of  Woodard  of  the  presence  of  the 
defendant  at  the  place  where  he  was  for  the 
purpose  of  assisting  him  in  the  killing  of  Sher- 
man Russell  emboldened  his  purpose  and  en- 
couraged his  heart,  or  afforded  him  hope  or 
confidence  in  his  enterprise,  or  spurred  on  his 
mind  to  do  the  act,  or  nerved  and  strengthened 
323]  his  arm  *to  fire  the  pistol  shot,  then  tbe 
defendant  would  be  present  aiding  and  abettine 
the  killing.  He  may  not  have  done  any  actual 
physical  act,  but  if  his  relation  to  the  act  was 
of  the  character  that  I  have  just  named,  the 
relation  was  a  criminal  relation  upon  his  part; 
it  was  a  relation  that  sprung  out  of  a  precon- 
ceived design  between  Woodard  and  defend- 
ant to  take  the  life  of  Sherman  Russell,  and  if 
such  a  presence  for  the  purpose  of  aiding  or 
assisting  or  abetting,  should  it  become  neces- 
sary, exerted  a  mental  influence  upon  Wood- 
ward, so  that  he  the  more  readily  or  quickly  ex- 
ecuted the  act,  the  defendant  would  then  be 
present  at  the  crime  whether  he  was  really  and 
actually  at  the  place  or  whether  he  was  so  near 
to  the  place^  aa  by  the  means  I  have  described 
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to  exert  an  influence  of  that  character 
the  mind  of  Sam  Woodard.  he  would 
be  present  at  the  crime  and  he  would  be  ao 
tual  participant  in  it.  If  at  the  time 
Woodard  shot  and  killed  Sherman  Rufleell 
the  defendant  was  constructively  present  at 
the  place  of  the  killing,  and  he  was  at  sock 
place  with  the  intent  to  knowingly  and  will- 
fully assist  Sam  Woodard  in  killing  Raaaell. 
should  it  become  necessary  to  consummate  the 
deadly  purpose,  but  that  such  aid  was  noc 
necessary,  as  Woodard  did  the  killing  withoot 
such  help,  then  such  constructive  preernoe 
with  such  purpose  would  be  a  legal  presenee 
and  would  make  the  defendant  a  participant 
in  the  killing.' 

*'8.  It  was  error  to  charge  the  Jury  as  fol- 
lows: 'If  he  is  present,  actually  or  constmo- 
tively,  at  the  time  of  the  commission  of  the 
crime,  and  is  so  situated  with  reference  to  it, 
and  while  so  situaUd  mi  IfutiyaodiotentiOBal^ 
knowing  the  purpo:<e  of  the  man  who  strikes 
the  deadly  blow  or  fires  the  fatal  ball,  and 
while  so  situated  he  then  willfully  and  Inten- 
tionally aids  either  by  doing  some  i^ysicai 
act  or  being  present  at  the  place  by  reason  of 
a  previous  agreement,  and  the  very  fact  of 
that  presence  exerts  an  influence  upon  the 
mind  of  the  party  who  fires  the  fatal  thai, 
showing  that  he  more  readily  or  quickly  does 
the  act,  then  he  is  present  at  the  piaoe  and  is 
actually  an  aider  and  alwttor  and  is  a  prindpai 
in  the  crime.' 

"8th.  It  was  error  to  charge  the  Jury  as  fol- 
lows: 'The  'defendant  goes  upon  the  [324 
stand  before  you  and  he  makes  his  etatement; 
tells  his  story.  Above  all  things,in  a  case  of  this 
kind  you  are  to  see  whether  that  statemeBt  is 
corroborated  substantially  and  reliably  by  the 
proven  facts;  if  so,  it  is  strengiheoed  to  the 
extent  of  its  corroboration.  If  it  Is  nql 
strengthened  in  that  way.  you  are  to  weij^  it 
by  its  own  inherent  truthfulness,  its  own  to- 
herent  proving  power  that  may  belonc  to  iu* 

"11th.  It  was  error  to  give  the  foTlowiiif 
charge:  'The  court  charges  you  that  in  case  ol 
circumstantial  evidence  motive  on  the  part  of 
the  defendant  is  an  important  element  to  be  hy 
the  Jury  considered,  and  where  the  evidcscs 
clearly  shows  that  the  defendant  had  no  mo- 
tive to  do  the  killing,  when  it  is  not  oertsia 
that  he  did  the  killing,  then  they  may  look  to 
such  absence  of  motive  for  the  killing  to  fiod* 
ing  their  verdict  The  court  has  alnmdjr  lold 
you  Uiat  the  absence  or  presence  of  motirs  ii 
not  a  necessary  requisite  to  enable  you  to  flo4 
the  guilt  of  a  party,  because  it  is  freqoeiiUy 
impossible  for  the  government  or  aocMiif 
power  to  find  a  motive;  it  is  impossible  for  tbs 
Jury  to  find  it;  it  is  so  hidden,  it  is  so  triflisf, 
it  is  so  insignificant  that  it  is  apt  to  be  of«^ 
looked  from  its  very  hidden  character,  itstery 
hidden  nature;  it  is  something  often  that  iiM 
unfathomable  that  it  cannot  be  found.  Dt 
not  understand  that  by  the  giving  of  this  is- 
struction  that  proof  showing  the  existence  of 
motive  is  any  requisite  to  enable  you  to  iad 
the  defendant  guilty.' " 

No  counsel  appeared  for  plaintiff  in  error. 
Mr.    Edward   B.   Whliaaj,   Amitl^ 
AUif.  Q&H.,  for  defendant  in  error. 
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Jfr.  JusHee  Brewer  deliyered  the  opinion  of 
co<irt: 

The  assignments  of  error  question  the  cor- 
rectness of  the  instructions  given  to  the  Jury, 
fnt  on  the  subject  of  a  constructive,  as  disti'n- 
fnUhed  from  an  actual,  presence  at  the  scene 
32iS]*of  the  murder;  secondly,  as  to  the  effect 
to  be  given  to  the  al>sence  of  proof  of  motive; 
and.  thirdly,  as  to  the  weight  to  be  attached  to 
the  testimony  of  the  defendant  in  his  own  be- 
bslf. 

Although  the  indictment  charged  Johnson 
with  actual  presence  and  participation  in  the 
felonious  act,  yet  the  evidence  disclosed  that 
the  fatal  wound  was  inflicted  by  Woodard,  and 
that  Johnson,  though  near  by,  did  not  show 
himself  till  after  the  murder  had  been  accom- 
pUahed.  This  state  of  facts  rendlred  it  proper 
for  the  court  to  instruct  the  jur^  as  to  the 
legal  effect  of  such  evidence.  This  it  did  at 
lome  length,  with  illustrations  drawn  from 
well-known  cases.  We  are  unable  to  see  any 
misstatement  of  the  law  in  the  instructions 
given  in' this  respect. 

There  was  nothing  in  the  evidence  disclos- 
ing previous  hostility  to  the  deceased  on  the 
part  of  Johnson,  or  any  reason  or  motive  for 
the  murderous  attack.  Thereupon  the  defend- 
snt's  counsel  asked  an  instruction  that  where 
the  evidence  shows  that  the  defendant  did  not 
ccMnmit  the  actual  killing,  and  when  it  is  un- 
certain whether  he  did  participate  in  it,  then 
the  Jury  may  regard  the  absence  of  any  proof 
of  motive  for  the  killing  in  finding  their  ver- 
dict. This  instruction  the  court  gave,  but 
sddcd  to  it  the  observation  that  the  absence  or 
presence  of  motive  is  not  a  necessary  requisite 
to  enable  the  Jury  to  find  the  guilt  of  a  party, 
because  it  is  frequently  impossible  for  the 
government  to  find  a  motive. 

In  thus  qualifying  the  instruction  the  learned 
Judge  committed  no  error.  The  Jury  were,  in 
effect,  told  that  they  had  a  right  to  consider 
the  absence  of  any  proof  of  motive,  but  that 
such  proof  waa  not  essentiid  to  enable  them  to 
convict. 

Complaint  is  n^de  of  the  instruction  as  to 
the  weight  to  be  given  to  the  defendant's  per- 
sonal testimony.  That  instruction  was  in  the 
followine  terms:  **The  defendant  goes  upon 
the  stand  before  you  and  be  makes  his  state- 
ment; tells  his  story.  Above  all  things  in  a 
esse  of  this  kind  you  are  to  see  whether  that 
statement  is  corroborated  substantially  and  re- 
liably by  the  proven  facts;  if  so,  it  is  strength- 1 
ened  to  the  extent  of  its  corroboration.  If  it  is 
826]  not  strengthened  in  that  way,  you  *are 
to  weigh  it  by  its  own  inherent  truthfulness,  its 
own  inherent  proving  power  that  may  belong 

This  instruction  must  be  taken  in  connec- 
tion with  about  a  page  of  the  charge  which 
immediately  precedea  It,  in  which  the  court 
laid  down  certain  general  rules  for  weighing 
tbe  evidence  of  any  witneds,  naming  among 
tbem  his  bearing  and  conduct  in  the  presence 
of  the  Jury,  his  manner  in  giving  his  testi- 
mony, the  character  of  the  story  told  by  him, 
its  harmony  or  contradiction  with  other  testl- 
>nony,  the  opportunities  the  witness  had  for 
knowing  the  facts  of  which  he  testifies,  and 
tbe  mouve,  by  reason  of  interest  or  feeling, 
which  may  influence  him,  saying  in  conclusion 
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that  "if  the  interest  is  a  very  great  one.  If  it  ia 
a  very  large  one,  it  is  more  apt  that  he  would 
be  swayed — ^it  might  be  unconsciously — away 
from  the  truth  than  if  such  interest  did  not 
confront  him.  Tou  are  simply  to  weigh  that 
evidence  in  connection  with  the  statements  of 
the  other  witnesses  in  the  case,  whether  It  is 
the  defendant  or  anybody  else."  After  these 
general  observations  follows  the  particular 
language  which  is  objected  to,  but  in  view  of 
that  which  preceded,  it  cannot  be  said  that, 
by  it,  the  defendant  was  deprived  of  any  ad- 
vantage to  which  he  was  Justly  entitled  in  hav- 
ing his  personal  statement  considered  by  the 
iury.  If  such  statement  was  corroborated 
ly  facts  otherwised  proved  it  was  thereby 
strengthened;  if  it  was  not  so  corroborated  it 
was  still  to  be  considered  in  and  of  itself,  and 
in  the  light  of  '*its  own  inherent  proving 
power.*'  Beagan  v.  United  States,  ante,  p.  709. 
The  learned  Judge  has  included  in  the  bill 
of  exceptions  the  evidence  in  the  case,  and  we 
have  carefullv  read  it  in  connection  with  the 
portions  of  the  charge  and  instructions  ex- 
cepted to. 

The  impression  has  been  made  upon  us.  by 
our  examination  of  the  evidence,  that  there 
was  room  for  a  reasonable  doubt  of  the  de- 
fendant's guilt.  But  the  Jury  that  found  him 
guilty  saw  and  heard  the  witnesses,  and  wo 
must  infer  from  the  conduct  of  the  court  in 
overruling  the  motion  for  a  new  trial  that  it 
was  satisfied  with  the  verdict;  and  as  we  have 
found  no  error  in  the  rulings  of  the  court  the 
judgment  in  the  case  is  afiSrmed. 


THOMAS  BARDON.  Appt,   [327 

THE  LAND  &  RIVER  IMPROVEMENT 

COMPANY. 

(See  S.  a  Beporter*s  ed.  8S7-848.) 

Enlargement  of  equitable  right$  -^  Wieeonein 
statute— obfection  too  late — state  interpreta- 
tion of  statute —validity  of  lax  deed— bounda- 
ries of  town — index  of  deeds, 

L  An  enlargement  of  equitable  rights  by  stat^ 
statutes  may  be  administered  by  tbe  circuit 
courts  of  the  United  States,  as  wesll  as  by  the  court 
of  tbe  8<^atc. 

2.  Tbe  Wisconsin  statute  providingr  that  the  gran- 
tee of  a  tax  deed  might,  at  any  time  within  tbrea 
years  from  its  date,  bring  an  action  to  bar  tbe 
owner  or  his  grantees  from  all  rlgbt  in  the  land, 
does  not  oontraot  tbe  Jurisdiction  in  equity  in  r^ 
epect  of  suits  to  quiet  title  or  exclude  tbe  remedy 
to  quiet  title  given  by  section  8188  of  tbe  Revised 
Statutes  of  that  state. 

8.  Wbere  an  alleged  limitation  Is  noib  set  up  in  the 
answer  or  tbe  question  as  to  an  alleged  bar  by 
statute  raised  in  tbe  olrouit  oourt,  it  is  too  late  tt> 
raise  it  in  this  court. 

4.  Objections  to  tbe  validity  of  a  tax  deed  must  be 
disposed  of.  in  accordance  with  the  interpreta* 
tion  of  the  statutes  of  the  state  by  the  highest 
Judicial  tribunal  of  that  state. 

6.  In  Wisconsin  when  a  tax  deed  Is  due  form  and 
recorded  in  the  proper  oflBce  and  the  lands  de- 
scribed therein  remain  vacant  and  unoccupied  for 
three  years  or  more  after  the  recording  tbereof« 
the  tax  title  claimant  is  deemed  to  be  in  tbe  coii> 
struotive  possession,  tbe  statute  runs  in  his  favoi^ 
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hIiow  fullj  tbe  character  and  scope  of  the 
questiona  prefteoted: 

*'l8t.  It  was  error  of  the  court  to  charge  the 
jury  as  follows:  'Now,  a  word  further  as  to 
322]  what  is  meant  bj  this  idea  *of  construct- 
ive presence.  I  have  already  told  you  that  the 
test  is  if  a  man  is  so  near  to  the  place,  no  mat- 
ter how  far  in  feet  or  yards  he  may  be  away, 
if  from  the  circumstances  and  from  the  char- 
acter of  the  act  done  and  tbe  way  it  is  done  he 
is  so  near  to  where  it  is  actually  done  $9  to  be 
able  to  render  assistance  or  to  contribute  to  the 
production  of  that  act,  and  he  is  there  actually 
to  do  so.  Of  is  tliere  ready  to  do  so  willfully, 
and  intentionally  present  in  pursuance  of  a 
previous  agreement,  and  he  confederated  to 
render  aid  and  assistance,  he  is  then  present  in 
the  law.  As  an  illustration  take  the  c^tse  de- 
cided in  Nevada,  where  the  man  was  80  odd 
miles  away  from  the  place  where  a  stage  was 
robbed;  be  built  a  fire  on  the  top  of  a  moun- 
tain to  signal  his  con  federates  the  approach  of 
the  stage,  they  being  down  in  the  valley  wait- 
ing to  rob  it  He  was  arrested  as  a  principal 
in  that  crime,  although  as  a  matter  of  fact  at 
the  time  of  the  robbery  he  was  83  miles  away, 
or  80  odd  miles  away,  but  the  law  said  he  was 
present,  because  the  test  of  Uie  law  as  to  what 
is  meant  by  qresence  is  fully  satisfied,  because 
the  proof  showed  that  he  was  able  to  render 
assistance  that  looked  toward  the  completion 
of  it — towards  the  execution  of  it.  Another 
case:  If  a  man  goes  to  a  store  kept  in  the 
country  and  decoys  away  the  clerk  who  slept 
in  the  store,  decoys  him  to  go  to  a  dance  some 
miles  distance  from  the  store,  and  detained 
him  at  the  dance  while  his  confederate  robbed 
the  store.' 

':2d.  It  was  error  to  eharge  the  Jury  as  fol- 
lows: *If  the  presence  of  the  defendant  in  this 
case  at  the  place  where  the  proof  shows  he 
was,  was  by  previous  agreement  or  concert  with 
Sam  Woodard,  and  it  was  the  purpose  on 
his  part  to  assist,  aid,  or  abet  the  killing  of 
Sherman  Russell,  and  he  was  there  willfully 
and  knowincly  for  the  purpose,  if  it  should  be 
necessary,  of  assi^ins^  Sam  Woodard  in  kill- 
ing Sherman  Russell,  and  the  knowledge  on 
the  part  of  Woodard  of  the  presence  of  the 
defendant  at  the  place  where  he  was  for  the 
purpose  of  assisting  him  in  the  killing  of  Sher- 
man Russell  emboldened  his  purpose  and  en- 
couraged his  heart,  or  afforded  him  hope  or 
confidenco  in  his  enterprise,  or  spurred  on  his 
mind  to  do  the  act,  or  nerved  and  strengthened 
323]  his  arm  *to  fire  the  pistol  shot,  then  tbe 
defendant  would  be  present  aiding  and  abetting 
the  killing.  He  may  not  have  done  any  actual 
physical  act,  but  if  his  relation  to  the  act  was 
of  the  character  that  I  have  just  named,  the 
relation  was  a  criminal  relation  upon  his  part; 
it  was  a  relation  that  sprung  out  of  a  precon- 
ceived design  between  Woodard  and  defend- 
ant to  take  the  life  of  Sherman  Russell,  and  if 
such  a  presence  for  the  purpose  of  aiding  or 
assisting  or  abetting,  should  it  become  neces- 
sary, exerted  a  mental  influence  upon  Wood- 
ward, so  that  he  the  more  readily  or  quickly  ex- 
ecuted the  act,  the  defendant  woula  then  be 
present  at  the  crime  whether  he  was  really  and 
actually  at  the  place  or  whether  he  was  so  near 
lo  the  places  aa  by  the  means  I  have  described 
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to  exert  an  influence  of  that  character 
the  mind  of  Sam  Woodard.  he  would 
be  present  at  the  crime  and  he  would  be  an 
tual  participant  in  it.  If  at  the  time 
Woodard  shot  and  killed  Sherman  RuMeU 
the  defendant  was  constructively  present  at 
the  place  of  the  killing,  and  he  was  at  sock 
place  with  the  intent  to  knowingly  and  vrill- 
fully  assist  Sam  Woodard  in  killing  Raaeell. 
should  it  become  necessary  to  consummate  Om 
deadly  purpose,  but  that  such  aid  was  noc 
necessary,  as  Woodard  did  the  killing  witboot 
such  help,  then  such  constructive  presence 
with  such  purpose  would  be  a  legal  preeenee 
and  would  make  the  defendant  a  parUcipaBt 
in  the  killing.' 

*'8.  It  was  error  to  charge  tbe  Jury  as  fol- 
lows: 'If  he  is  present,  actually  or  co&Btmo- 
tively,  at  the  time  of  the  commissioa  of  tba 
crime,  and  is  so  situated  with  reference  to  it« 
and  while  so  situaUd  mi  If  uliyaod  intentionally 
knowing  the  purpoi^e  of  the  man  who  strikei 
the  deadly  blow  or  fires  the  fatal  ball,  and 
while  so  situated  he  then  willfully  and  inten- 
tionally aids  either  by  doing  some  physical 
act  or  being  present  at  the  place  by  reason  of 
a  previous  agreement,  and  the  very  fact  of 
that  presence  exerts  an  influence  upon  tbe 
mind  of  the  party  who  fires  tbe  fatal  shot, 
showing  that  he  more  readily  or  quickly  docs 
the  act,  then  he  is  present  attho  place  and  is 
actually  an  aider  and  alMttor  and  is  a  principal 
in  the  crime.' 

*'8th.  It  was  error  to  charge  the  Jury  as  fol- 
lows: *The  'defendant  goes  upon  the  [324 
stand  before  you  and  he  makes  his  statemeat; 
tells  his  story.  Alx>ve  all  things,in  acase  of  thb 
kind  you  are  to  see  whether  that  statement  is 
corroborated  substantially  and  reliably  by  the 
proven  facts;  if  so,  it  is  strengthened  to  tbs 
extent  of  its  corrol>oration.  If  it  is  not 
strengthened  in  that  way,  you  are  to  weij^  it 
by  its  own  inherent  truthfulness.  Its  own  in- 
herent proving  power  that  may  belons  to  it* 

"11th.  It  was  error  to  give  the  foTlowioc 
charge:  *The  court  charges  you  that  in  case  of 
circumstantial  evidence  motive  on  the  part  of 
the  defendant  is  an  important  element  lo  be  by 
the  Jury  considered,  and  where  the  evidescs 
clearly  shows  that  tbe  defendant  had  so  mo- 
tive to  do  the  killing,  when  it  is  not  oertsia 
that  he  did  the  killing,  then  they  may  kwk  is 
such  absence  of  motive  for  the  killing  Id  flod- 
ing  their  verdict  The  court  has  alroidy  tdd 
you  that  the  at)6ence  or  presence  of  motlTS  ii 
not  a  necessary  requisite  to  enable  you  to  flo4 
the  guilt  of  a  party,  because  it  is  frequestiy 
Impossible  for  tbe  government  or  aocMiif 
power  to  find  emotive;  It  is  impossible  for  tbs 
Jury  to  find  it;  it  is  so  bidden,  it  is  so  iriflisf, 
it  is  so  insignificant  that  it  is  apt  to  bs  ov«> 
looked  from  its  very  hidden  character,  itstery 
hidden  nature;  it  is  something  often  that  liM 
unfathomable  that  it  cannot  be  found.  Ds 
not  understand  that  by  the  giving  of  tbb  Is- 
struction  that  proof  showing  the  existesce  of 
motive  is  any  requisite  to  enable  yon  to  isd 
the  defendant  guilty.' " 

No  counsel  appeared  for  plaintiff  in  error. 
Mr.    Edward   B.   Whitaaj,   Amat^ 
AU^.  Q&H.,  for  defendant  in  error. 
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Jfr.  Ju^Hee  Brewer  delirered  the  opinion  of 
eourt: 

Tbe  assignments  of  error  question  the  cor- 
rectness of  the  instructions  given  to  the  Jury, 
gffst  on  the  subject  of  a  constructive,  asdistin- 
fnii^hed  from  an  actual,  presence  at  the  scene 
821S]*of  tbe  murder;  secondly,  as  to  the  effect 
10  be  siven  to  the  absence  of  proof  of  motive; 
aad,  thirdly,  as  to  the  v^eight  to  be  attached  to 
the  testimony  of  the  defendant  in  his  own  be- 
half. 

Although  the  indictment  charged  Johnson 
with  actual  presence  end  participation  in  the 
felonious  act,  yet  the  evidence  disclosed  that 
the  fatal  wound  was  Inflicted  by  Woodard,  and 
that  Johnson,  though  near  by,  did  not  show 
himself  till  after  the  murder  had  been  accom- 
plished. This  state  of  facts  rendered  it  proper 
for  the  court  to  instruct  the  jur^  as  to  the 
legal  effect  of  such  evidence.  This  it  did  at 
some  length,  with  illustrations  drawn  from 
well-known  cases.  We  are  unable  to  see  any 
misstatement  of  the  law  in  the  instructions 
given  in 'this  respect. 

There  was  nothing  in  the  evidence  disclos- 
ing previous  hostility  to  the  deceased  on  the 
part  of  Johnson,  or  any  reason  or  motive  for 
the  murderous  attack.  Thereupon  the  defend- 
snt's  counsel  asked  an  instruction  that  where 
the  evidence  shows  that  the  defendant  did  not 
commit  the  actual  killing,  and  when  it  is  un- 
certain whether  he  did  participate  in  it,  then 
tbe  jury  may  regard  the  absence  of  any  proof 
of  motive  for  tbe  killing  in  finding  their  ver- 
dict. This  instruction  the  court  gave,  but 
added  to  it  the  observation  that  the  absence  or 
presence  of  motive  is  not  a  necessary  requieito 
to  enable  the  jury  to  find  the  guilt  of  a  party, 
becaose  it  is  frequently  impossible  for  the 
government  to  find  a  motive. 

In  thus  qualifying  the  instruction  the  learned 
jndge  committed  no  error.  The  jury  were,  in 
effect,  told  that  they  had  a  right  to  consi<ler 
the  absence  of  any  proof  of  motive,  but  that 
such  proof  waa  not  essential  to  enable  them  to 
convict. 

Complaint  Is  made  of  tbe  Instruction  as  to 
the  weight  to  be  given  to  the  defendant's  per- 
tonal  testimony.  That  instruction  was  in  the 
folio  wine  terms:  **The  defendant  goes  upon 
tbe  stand  before  you  and  be  makes  bis  state- 
nent;  tells  his  story.  Above  all  things  in  a 
case  of  this  kind  you  are  to  see  whether  that 
statement  is  corroborated  substantially  and  re- 
liably by  the  proven  facts;  if  so,  it  is  strength- 
ened  to  the  extent  of  its  corroboration.  If  It  is 
826]  not  strengthened  in  that  way,  you  *are 
to  weigh  it  by  its  own  inherent  truthfulness,  its 
own  inherent  proving  power  that  may  belong 

Tills  instruction  must  be  taken  In  connec- 
tioD  with  about  a  page  of  the  charge  which 
immediately  preceded  It,  in  which  the  court 
laid  down  certain  general  rules  for  weighing 
the  evidence  of  any  witneds,  naming  among 
them  his  bearing  and  conduct  in  the  presence 
of  the  jury,  his  manner  in  giving  his  testi- 
mony, the  character  of  the  story  told  by  him, 
Its  harmony  or  contradiction  with  other  testi- 
mony, the  opportunities  the  witness  had  for 
knowinff  the  facts  of  which  he  testifies,  and 
the  mouve,  by  reason  of  interest  or  feeling, 
which  may  influence  him,  saying  In  conclusion 
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that  "if  the  interest  Is  a  very  great  one.  If  It  la 
a  very  large  one,  it  is  more  apt  that  he  would 
be  swayed--it  might  be  unconsciously — away 
from  the  truth  than  if  such  interest  did  not 
confront  him.  Tou  are  simply  to  weigh  that 
evidence  in  connection  with  the  statements  of 
the  other  witnesses  in  the  case,  whether  il  ia 
the  defendant  or  anybody  else."  After  these 
general  observations  follows  the  particular 
language  which  is  objected  to,  but  in  view  of 
that  which  preceded,  it  cannot  be  said  that, 
by  It,  the  defendant  was  deprived  of  any  ad- 
vantage to  which  he  was  justly  entitled  in  hav- 
ing his  personal  statement  considered  by  the 
iury.  If  such  statement  was  corroborated 
by  facts  otherwised  proved  it  was  thereby 
strengthened;  if  it  was  not  so  corroborated  it 
was  still  to  be  considered  )n  and  of  itself,  and 
in  the  light  of  '*its  own  inherent  proving 
power,*'  Beagan  v.  United  States^  ante,  p.  709. 

The  learned  judge  has  included  in  the  bill 
of  exceptions  the  evidence  in  the  case,  and  wo 
have  carefully  read  it  in  connection  with  the 
portions  of  the  charge  and  instructions  ex- 
cepted to. 

The  impression  has  been  made  upon  us.  by 
our  examination  of  the  evidence,  that  there 
was  room  for  a  reasonable  doubt  of  the  de- 
fendant's guilt.  But  the  jury  that  found  him 
guilty  saw  and  heard  the  witnesses,  and  wo 
must  infer  from  the  conduct  of  the  court  in 
overruling  the  motion  for  a  new  trial  that  it 
was  satisfied  with  the  verdict;  and  as  we  have 
found  no  error  in  the  rulings  of  the  court  the 
judgment  in  the  case  is  afiSrmed. 


THOMAS  BARDON.  Appt,   [327 

THE  LAND  &  RIVER  IMPROVEMENT 

COMPANY. 

(See  S.  a  Beporter's  ed.  8S7-8tfL) 

Enlargement  of  eguitctble  rights  —  Wiiconsin 
statute— olfffction  too  late — state  intei'preta- 
tion  of  statute— validity  of  lax  deed-— boundo^ 
ries  of  town — index  of  deeds. 

h  An  enlargement  of  equitable  rights  by  stat^ 
statutes  may  be  administered  by  tbe  circuit 
courts  of  the  United  States,  as  well  as  by  the  court 
of  tbe  s^-atc. 

2.  Tbd  Wisconsin  statute  providingr  tbat  the  gran- 
tee of  a  tax  deed  might,  at  any  time  within  three 
years  from  its  date,  bring  an  action  to  bar  tbe 
owner  or  his  grantees  from  all  right  in  the  Iand« 
does  not  contract  tbe  Jurisdiction  in  equity  in  r^ 
spect  of  suits  to  quiet  title  or  exclude  the  remedy 
to  quiet  title  given  by  section  8188  of  the  Revised 
Statutes  of  that  state. 

8.  Where  an  alleged  limitation  is  noib  set  up  in  the 
answer  or  the  question  as  to  an  alleged  bar  by 
statute  raised  in  the  circuit  court,  it  is  too  late  tt> 
raise  it  in  this  court. 

4.  Objections  to  the  validity  of  a  tax  deed  must  be 
disposed  of,  in  accordance  with  the  interpreta* 
tion  of  the  statutes  of  the  state  by  the  highest 
Judicial  tribunal  of  that  state. 

6.  In  Wisconsin  when  a  tax  deed  to  due  form  and 
recorded  in  the  proper  oflBce  and  tbe  lands  de- 
scribed therein  remain  vacant  and  unoccupied  for 
three  years  or  more  after  the  recording  thereof* 
the  tax  title  clalmanttadeemed  tobeintliecoii> 
itruotive  possession,  the  statute  runs  m  his  favors 
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and  the  oriirtnal  owner  is  barred  from  attaokiog 
ita  validity. 

ft,  In  Wisconsin  the  corporate  ezistenoe  and 
boundaries  of  a  town  cannot  be  questioned  after 
two  years  from  the  date  of  the  order«  organix- 
tng  it,  or  changing  its  boundaries. 

T.  AU  that  is  required  by  the  Wisconsin  statute  as 
to  the  general  index  of  deeds  is  to  give  the  name 
of  the  county  only,  and  not  the  state  as  grantor 
Id  a  tax  deed,  and  an  error  in  the  index  which 
Is  not  misleading  and  can  be  easily  corrected  by 
reference  to  the  record  in  the  same  office,  does 
not  invalidate  the  tax  deed,  and  an  omission  in 
the  index  may  be  supplied  after  the  deed  is  re- 
corded. 

[No.  188]. 

ArguedJan.18,1896.   Decided  March  £6,  2895. 

APPEALfrom  a  decree  of  tbe  Circuit  Court 
of  the  United  Sutes  for  tbe  Western  Dis- 
trict of  WiscoDsio,  in  favor  of  complainant, 
Tbe  L^nd  A  River  Improvement  Company, 
against  Thomas  Bardon,  defendant,  declaring 
void  certain  conveyances  and  quieting  the  com- 
plainant's title  to  land  in  Douglas  county, 
Wisconsin.  Affirmed. 
See  same  case  below,  45  Fed.  Rep.  708. 

Statement  br  Mr.  Chitf  Justice  Fuller: 
This  was  a  bill  in  equity,  filed  uoder  section 
8186  of  the  Revised  Statutes  of  the  state  of 
Wisconsin,  by  the  Land  &  River  Improve- 
ment Company,  a  corporation  of  New  Jersey, 
against  Tliomas  Bardon,  a  citizen  of  tbe  state 
of  Wisconsin,  in  tbe  Circuit  Court  of  the 
United  States  for  tbe  Western  District  of  Wis- 
consin, to  bare  certain  conveyances  declared 
Toid  and  to  quiet  tbe  title  to  tbe  soutbeast 
quarter  of  section  28,  township  49  N.,  range 
14  W.,  in  Douglas  county,  Wisconsin. 
The  section  in  question  is  as  fdlows: 
**  Sec.  8180.  Any  person  baving  tbe  posses- 
sion and  1^1  title  to  land  may  institute  an 
action  against  any  other  person  selling  up  a 
claim  thereto,  and  if  tbe  plaintiff  shall  m  able 
to  substantiate  bis  title  to  such  land,  tbe  de- 
fendant shall  b^  adjudged  to  release  to  tbe 
plaintiff  all  claim  thereto,  and  to  pay  tbe  costs 
of  such  action,  unless  tbe  defendant  shall,  by 
answer,  disclaim  all  title  to  such  land,  and 
^▼e  a  release  thereof  to  the  plaintiff,  in  which 
case  he  shall  recover  costs,  unless  tbe  court 
shall  otherwise  order.  It  shall  be  sufficient  to 
aver  in  tbe  complaint  in  such  action  tbe  nature 
and  extent  of  tbe  plaintiff's  estate  in  such  land, 
329]  describing  it  as  accurately  *as  may  be, 
and  that  he  is  in  possession  thereof, and  that  tbe 
defendant  makes  some  claim  thereto,  and  to 
demand  Judgment  that  tbe  plaintiff's  claim  be 
established  against  any  claim  of  tbe  defend- 
ant, and  that  be  be  forever  barred  against 
having  or  claiming  any  right  or  title  to  tbe 
land,  adverse  to  tbe  plaintiff;  and  tbe  defend- 
ant if  be  do  not  so  disclaim  and  release,  mav 
answer  any  matter  in  deni^  of  tbe  plaintiff  s 
claim,  title,  or  possession,  or  which,  if  proved, 
will  establish  his  own,  and  ^judgment  shall  be 
rendered  according  to  tbe  rights  of  the  parties. 
And  any  person  not  having  such  title  or  pos- 
session, but  being  the  owner  and  bolder  of 
any  lien  or  encumbrance  on  land,  shall  also 
have  the  same  right  of  action  as  tbe  owner  in 
fee   in  possession,  lo  test  tbe  legidity  and 
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validity  of  any  other  claim.  Uen  or  ioeam 
brance  on  such  land  or  anv  part  thereof." 

Complainant  purchased  the  land  of  one  Hirsfli 
Hayes  and  paid  him  therefor  $6400.  Juae  3. 
188^,  and  took  a  warranty  deed  of  confeyancs 
and  bad  paid  tbe  taxes  since  that  time  and  ex- 
pended on  tbe  land  up  to  1800.  IndndiM  tbs 
uxes  of  1889.  something  over  $12,500.    Hayes 
derived  title  tliroi^b  two  tax  deeds  Issued  to 
him,  one  dated  September  5,  1870,  for  tbs 
taxes  of  1866.  recorded  September  7, 1870,  and 
tbe  other  issued  January  1,  1888,  for  tbe  taxes 
of  1877,  and  recorded  January  8,  1888.    Tbt 
original  owner  of  tbe  land  was  one  James  D. 
Ray,  who  conveyed  it  to  James  Bardon  by  re- 
lease or  quitclaim   on  Haicb  6,  1878,  tad 
James  Bardon  subsequently  conveyed  it  to 
Thomas  Bardon,  tbe  defendant,  for  a  nominal 
consideration .     James  Bardon  testifies  that  be 
paid  Ray  for  bis  quitclaim  deed  $100.  '"and 
perhaps  more:"  and  conveyed  bis  interest  to 
Thomas  without  money  conslderatloB«    The 
case  turned  upon  tbe  validity  of  t^eaa  tax 
deeds  or  either  of  them,  and  tbe  circuit  coon 
held  that  tbe  deed  dated  September  S,  1870. 
was  valid;  that  tbe  statute  of  limitatioas  bad 
run  upon  it;   that  the  original  owner  was 
barred;  and  that  complainant's  title  was  good. 
A  decree  was  accordingly  entered  forooa- 
plaint,  to  review  which  this  appeal  b  prose- 
cuted.   The  opinion  of  tbe  circalt  court  will 
be  found,  45  Fed.  Rep.  706. 

JTesfft.  W.  C.  Silverthoni,  T.C  Hj»a 

and  M.  A.  Burzlty  for  appellant 

Mes9r$.  A.  L.  Sanborn,  F.  W.  Dtmm 
and  John  C.  Spooner  for  tbe  appdlesi 

•Mr,  Chitf  Juiiice  FnlUr  dellvend  [390 
tbe  opinion  of  the  court: 

We  remarked  in  Gormleif  t.  CUwk.  1S4  U. 
S.  838,  848  [85:  900.  918],  that  wbOe  tbe  rate 
was  well  settled  that  remedies  in  tbe  ooorts  of 
tbe  United  States  at  common  law  or  in  equity, 
according  to  tbe  essential  character  of  tbecsss, 
are  uncontrolled  in  that  particular  1^  tks 
practice  of  the  state  courts,  yet  an  enkrgeoml 
of  equitable  rights  by  sute  statotes  may  besd- 
ministered  by  tbe  circuit  courts  of  tbe  United 
States,  as  well  as  by  the  courts  of  tbe  stats; 
and  when  tbe  case  is  one  of  a  remedial  pre- 
ceeding,  essentially  of  an  equitable  cbaradsr; 
there  can  be  bo  objection  to  tbe  exercise  of  tks 
jurisdiction.  Kieleg  v.  MeOiynm,  88  U.  &  H 
Wall  608.  580  [88:  599.  605J:  IMUmdw,  Ckd- 
ten,  110  U.  S.  15.  85188:  58,  561;  /VmCt.  ^ 
2^.  181  U.  a  558,  557  [80: 1010,  lOUL 

Notwithstanding  tbe  statute  may  nave  si> 
larged  tbe  ordinary  equitable  acUoa  lo  qilsl 
title  and  to  remove  a  cloud,  tbeclicnUeowi 
had  Jurisdiction  to  award  tbe  relief  prayed  if 
tbe  bill  were  properly  brought  onder  lbs  Mo- 
tion in  question;  and,  as  that  section  provided 
that  any  person  having  the  possession  sad 
legal  tlue  might  institute  the  suit,  we  pendtn 
no  reason  why  tbe  complainant  coold  not  If  H 
were  In  possession  as  is  conceded,  and  s^ 
tained  tbe  legal  title  throogb  either  of  tbt  tu 
deeds,  a  matter  to  be  hereafter  examined. 

Section  85  of  chapter  88  of  tbe  Oeaersl 
Laws  of  Wisconsin  of  1869,  reenaded  ss  ac- 
tion 1197  of  the  Revised  Sututes  of  1878  (0«a 
Uws  Wis.  1859,  p.  80;  BeT.  Stat.  Wia  187& 
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be  recorded  correcUj  and  in  a  plain  and  dis- 
tinct handwriting  in  suitable  books,  all  deeds, 
mortgages,  maps,  instruments,  and  writings 
authorized  by  law  to  be  recorded  in  his  office; 
thtt  be  should  keep  a  general  index,  each  page 
of  which  should  be  divided  into  eight  columns, 
with  heads  to  the  respectiye  columns,  as  fol- 
lows: * 'Time  of  reception.  Name  of  grantor. 
Nsme  of  grantee.  Description  of  land. 
Name  of  instrument.  Volume  and  page 
where  recorded.  To  whom  delivered.  Fees 
reodved;"  that  such  register  should  make  cor- 
rect entiles  in  said  index  of  every  instrument 
or  writing  received  by  him  for  record,  under 
the  respective  and  appropriate  heads,  entering 
the  names  of  the  gran  tors  in  alphabetical  order; 
and  ahould  im  mediately,  upon  the  receipt  of 
any  such  instrument  or  writing  for  record,  en- 
ter in  the  appropriate  column  and  in  the  order 
in  which  it  was  received  theday,hour,and  min- 
337  Jute  of  its  reception, *and  the  same  should 
be  considered  as  recorded  at  the  time  so  noted. 
By  section  759  of  the  Revised  Statutes  of  1878 
it  is  directed  that  the  division  shaU  be  into 
oioe  columns,  the  first  column  beins  headed: 
"Number  of  instrument,"  and  the  oSiers  as  in 
the  Act  of  1858. 

In  Lombard  v.  Oulbertwn,  59  Wis.  438.  it 
was  said  that  the  entries  in  the  .ueneral  index 
are  the  material  things  in  determining  whether 
a  deed  has  been  so  recorded  as  to  be  notice  to 
rabsequent  purchasers,  prior  decisions  to  the 
same  effect  being  cited,  and  as  to  a  claimant 
mider  a  tax  deed  it  was  held  that  **he  is  clearly 
required  to  show  that  it  was  so  recorded  as  to 
be  constructive  notice,  at  least,  to  the  plaintiff, 
that  he  held  such  tax  title  and  intended  to 
rely  upon  such  deed  to  defeat  plaintiff's  title. 
He  must  record  it  the' same  way  to  set  the  stat- 
ute of  limitations  rirAoing  in  his  favor  and 
against  the  plaintiff  as  he  would  be  required  to 
do  in  the  case  of  a  deed  or  mortgage  to  defeat 
the  right  of  a  subsequent  purchaser  for  value 
without  notice.''  The  decisions  are  numerous, 
and  many  are  cited  by  counsel  upon  the  ques- 
tion whether  in  recording  tax  deeds  the  general 
icdex  and  the  record  at  large  can  bo  relied  on 
lobe  p  o  it  defects  existing  in  either. 

In  this  case  the  tax  deed  was  entered  in  the 
index  under  the  name  of  Douglas  county  by 
which  it  was  issued,  although  running  in  the 
nauM  of  the  state  as  well  as  of  the  county. 
And  it  is  contended  that,  as  a  tax  deed  con- 
taining the  name  of  the  county  as  grantor,  but 
omitting  the  name  of  the  state  as  grantor,  is 
▼old  upon  iU  face  {Eadey  v.  Whipple,  57  Wis. 
185;  Haseltins  v.  Bsufitt,  61  Wis.  121)  and  that 
if  the  index  showed  a  deed  void  on  its  face, 
though  it  was  not  so  in  fact,  the  falsity  of  the 
todex  would  not  be  cured  by  the  actual  and 
correct  spreading  of  the  deed  upon  the  record, 
th^efore  thia  deed  should  be  held  void. 
Bat  it  was  distinctly  ruled  in  EdU  v.  Baker,  74 
Wis.  118, 181,  that  all  that  is  required  by  the 
provision  regarding  the  general  index  is  to 
give  the  name  of  the  county  only,  and  not  the 
^te,  as  innntor,  and  Ohief  Justice  Cole  said : 
^A  person  searching  the  record  for  a  tax  deed 
338]  would  naturally  look  for  the  name  *of 
the  coantv  which  gave  it,  and.  would  not  be 
Hkely  to  look  for  the  name  of  the  state  as 
Cnmtor.    It  would  be  laborious  to  find  the 

U7  U.  S. 


proper  deed  under  the  name  of  the  state,  con- 
sidering the  many  counties  in  the  state." 

It  appeared  that  none  of  the  tax  deeds  of 
record  in  the  register's  office  of  Douglas 
county,  Wisconsin,  had  been  indexed  under 
the  name  of  the  state  of  Wisconsin,  either 
under  the  letter  8  or  under  the  letter  W,  in  the 
index,  and  that  the  respective  registers  of 
deeds  had  been  and  were  accustomea  to  enter 
such  deeds  under  the  letter  D  with  the  name 
of  Douglas  county  as  grantor. 

We  entirely  concur  In  the  ruling  of  the  su- 
preme court  of  Wisconsin,  and  it  is  decisive 
of  the  question  made. 

We  do  not  understand  from  the  arguments 
of  counsel  that  it  was  contended  in  the  court 
below,  or  is  contended  here,  that  the  date  of 
filing,  "1870,  September  7,  3  P.  M  ,"  the  name 
of  the  grantor,  "Douj^las  county  per  clerk,' 
and  of  the  grantee,  **Haye3,  Hiram,"  did  not 
appear  upon  the  general  index,  although  in 
his  brief  in  reply  counsel  for  appellant  criti- 
cises the  language  of  the  district  judge  in  dis- 
posing of  the  case  as  if  he  had  therein  pro- 
ceeded upon  the  ground  that  a  part  of  the 
index  was  the  whole  of  it.  We  assume  that 
the  original  index  had  the  eight  divisions  of 
the  statute,  but  that  the  fourth  column,  under 
the  heading  "description,"  was  subdivided, 
and  that  alfafter  the  first  three  statutory  divi- 
sions ran  as  exhibited  in  the  photographic 
copy  introduced  below  and  presented  at  the 
bar.    [Reproduced  on  page  72 1.] 

The  objection  appears  to  be  that  in  the  col- 
umn for  the  description  the  figures  28,  49,  14 
were  not  under  the  subheadings  of  the  fourth 
division,  but  so  crowded  toward  the  right  as 
to  be  so  incorrect  and  misleading  as  to  inval- 
idate the  index  in  respect  of  that  entry.  We 
do  not  think  so.  We  agree  with  the  circuit 
court  that  taking  the  page  as  a  whole  any  one 
who  would  be  misled  by  It  would  be  misled 
willfully,  and  that  the  index  furnished  all  the 
information  that  an  ordinarily  prudent  man 
would  want  to  send  him  to  the  full  record  of 
the  deed.  The  entry  would  be  read  at  once 
as  the  southwest  quarter  or  half  of  section  28. 
township  49,  north  of  range  14  *west,  re-[340 
corded  in  volume  one  of  tax  deeds  on  pages  878 
and  379,  and  delivered  to  H.  Hayes,  who  paid 
the  charge  of  $1.  The  designation  of  the  range 
should  have  been  west  instead  of  east,  but  the 
owner  or  any  person  desirous  of  obtaining  in- 
formation about  the  land  would  know  that 
range  14  west  was  in  Douglas  county  and  that 
range  14  east  was  not  At  all  events,  he  could 
refer  at  once,  if  he  had  any  doubt,  to  volume 
one  of  tax  deeds,  pages  878  and  379. 

It  was  said  in  Oionio  County  v.  Jerrard,  46 
Wis.  822:  "Tlie  statutory  direction  is  substan- 
tially complied  with  by  a  reference  to  an- 
other txx>k  in  the  same  office.  No  sane  man 
searching  the  general  index  for  instruments 
affecting  any  land  would  disregard  such  a  ref- 
erence, and  it  would  be  a  severe  technicality 
to  avoid  the  registration  of  a  deed  for  such  a 
failure  in  the  duty  of  the  register,  with  such 
present  and  easy  means  given  on  the  face  of 
the  index  of  obtaining  the  information  which 
the  index  itself  should  have  given.  Tiie 
cruelty  of  such  a  technicality  would  be  ap- 
parent to  any  Instrument  except  a  tax  deed. 
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corded  It  would  follow  that,  under  these  deci- 
sions, Hayes  obtained  the  legal  title.  With 
the  record  of  the  deed  the  time  of  redemption 
ended  and  the  period  of  limitation  began.  Be- 
fore the  deed  was  recorded  the  owner  might 
tender  the  redemption  money  and  defeat  tbe 
tax  title,  and  at  any  time  within  three  years 
after  record  he  mignt  bring  suit  to  impeach  the 
tax  deed,  or  make  defense  to  suit  against  him, 
by  proof  of  defects  in  the  proceedings  upon 
which  it  is  based.  But  after  the  expiration 
of  three  years,  the  statute  purged  the  tax  pro- 
ceedings of  all  defects,  and  the  deed  could 
only  he  attacked  on  the  ground  of  want  of 
334]  power  to  levy  and  sell  by  reason  *of 
payment  of  taxes,  lack  of  jurisdiction  in  the 
taxing  officers,  or  the  like. 

On  behalf  of  the  appellant  a  great  variety  of 
objections  is  urged  to  the  validity  of  the  tax 
deeds  and  proceedings,  many  of  which  are  not 
open  to  consideration;  if  the  deed  was  not  void 
on  its  face  and  was  duly  recorded.  It  is,  in- 
deed, contended  that  appellee,  by  the  introduc- 
tion of  certain  evidence,  waired  its  right  to 
rely  on  the  statute  of  limitations  and  tbe  con- 
clusive effect  of  the  deed,  but  we  do  not  think 
this  contention  can  be  sustained.  The  evi- 
dence referred  to  was  adduced  in  rebuttal  or 
in  support  of  complainant's  general  equities, 
and  although  formal  defects  in  the  proceed- 
ings may  have  been  disclosed,  we  canuot  hold 
Uiat  the  door  for  nn  attack  thereon  was  there- 
by intentionally  opened,  which  the  statute  had 
effectually  closed.  Still  less,  in  a  case  where 
the  right,  as  well  as  the  remedy,  had  been  ex- 
tinguished if  complainant's  position  were  as 
claimed.  Lefflngwell  v.  Warren,  67  U.  8.  2 
Black.  599  [17:  201].  We  regard  the  deed*  as 
valid  on  its  face,  and  cannot  accept  the  sug^eft- 
tion  that  this  is  not  so  because  too  literally  fol- 
lowing the  statutory  form.  Tbe  recital  as  to 
redemption  was:  "And  whereas  it  further 
appears,  as  the  fact  is,  that  the  owner  or  owners 
or  claimant  or  claimants  of  said  Innds  have  or 
have  not  redeemed' from  said  sale  the  lands 
which  were  sold  as  aforesaid,  and  said  lands 
are  now  unredeemed  from  such  sale,  .  " 
The  menning  is  clear  that  there  had  been  no 
redemption  by  the  owner  or  owners  or  claim- 
ant or  claimants. 

But  it  is  insisted  that  the  tax  proceedings  in 
question  were  void  for  want  of  jurisdiction  in 
tne  taxing  officers.  These  proceedings  were 
carried  on  by  the  officers  of  the  town  of  Super- 
ior, and  appellant  proved  that  in  1859  the 
town  of  Fokegama  was  organized  by  the 
county  board  and  included  township  No.  49, 
range  14  W.,  in  which  the  land  in  controversy 
was  situated,  and  that  the  town  of  Pokegama 
was  dulv  organized  and  represented  upon  the 
county  board  ^in  1859  and  1860.  But  it  ap- 
peared that  in  1859  two  towns  were  set  off  by  the 
board  of  county  supervisors,  one,  township  48, 
range  14,  to  be  known  as  Nemadji.  and  the  oth- 
335]  er,  township  49.  range *14,  to  be  known 
as  PoliLegama.  and  that  on  January  19,  1861.  a 
resolution  was  passed  by  the  county  board  as  fol- 
lows: **That  the  towns  of  Pokegama  and  Nem- 
adji  be  vacated,  the  above  order  to  take  effect 
anii  be  in  force  on  and  after  the  first  day  of 
April  next,  and  the  board  do  further  order  and 
determine  that  the  next  town  meeting  shall  be 
held  in  the  town  of  Superior  to  elect  three 
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supervisors  that  shall  be  the  coooty  and  town 
board  of  supervisors.*' 

While  not  accurately  worded  in  thai  reaped, 
the  obvious  intention  was  that  tbe  territory  of 
these  two  tow'ns  should  become  part  of  the 
town  of  Superior,  and  the  record  of  town  and 
board  meetings  thereafter  down  to  a  poAit  of 
time  subsequent  to  these  tax  proceed! on  ea- 
tablish  the  continued  exerdae  of  Juriadfaioa 
over  the  whole  territory. 

By  section  28  chapter  IS  of  the  Berlaed 
Statutes  of  1868  power  waa  conferred  npoo 
county  boards  *'to  set  off,  organize,  vncste, 
and  change  the  boundarieaof  towns  in  tbeit 
respective  counties."  And  to  their  action,  as 
embodied  in  this  resolution,  it  wit)  not  do,  m 
well  as  in  Hark  v.  QladutfU,  49  Wis.  173,  177. 
to  apply  '*nice  verbal  criticism  and  strict  par- 
liamentary distinctions,  because  the  bnaineH 
is  transacted  generally  by  plain  men,  not 
familiar  with  parliamentair  law.  Therefore 
their  proceedings  must  l>e  liberally  conatmed 
in  order  to  get  at  the  real  intent  and  meaning 
of  the  body." 

By  chapter  64  of  the  General  Lawi  of  Wis- 
consin of  1888  (vol.  1,  p.  49)  it  was  provided. 
among  other  thines,  that  "every  town  ahaU 
be  considered  and  held  to  be,  and  to  have  been 
duly  organized,  which  has  exercised,  or  ahaD 
hereafter  exercise,  the  powers.  funcUona  and 
franchises  of  a  town  for  a  period  of  two  yeara." 
The  statute  further  enacted  that  the  validity 
of  any  order  or  ordinaoctt  purporting  to  organ* 
ize  or  set  off  any  new  town,  or  to  change  tba 
bouudartes  of  any  existing  town  or  towns, 
might  be  tested  by  certiorari  or  any  other 
proper  proceeding  bnnight  directly  for  the 
purpose*  of  vacating  such  order  or  ordinance 
in  a  court  of  competent  jurisii{ction,*at  aay 
lime  within  two  years  after  the  date  of  socta 
order  or  ordinance,  or  within*aixiy  days  after 
the  publicatioQ  of  the  cct  if  two  years  had  al- 
ready expired,  and  that  no  such  oider  or  ot^- 
nance  ^should  be  otherwise  auestioned  [336 
than  directly.  This  recognize<I  the  general  rJe 
of  the  common  law  on  ihe  subject  of  coilftrcial 
attack,  and  we  are  of  opinion  that  the  corpots^a 
standing  of  the  town  of  Superior  as  tncittdiac 
the  other  two  towns  cannot  bethua  questlooed 
after  the  yeara  of  corporate  action  Abown  by 
the  evidence.  Autirian  y.  Guy,  81  Fed.  Rapi 
500. 

Dismissing  the  nomeroua  other  objectloes 
discussed,  such  as  the  admission  of  the  deedt 
in  evidence  without  proof  of  e xecotioe;  tbs 
alleged  payment  of  the  taxea  for  1866;  tht  cm- 
tody  of  the  tax  records;  the  ofllcial  dMradtf 
of  the  deputy  county  clerk;  the  validity  of  bis 
appointment,  etc,  as  either  not  propcrlr  rsi»d 
or  arising,  on  the  record,  or  aa  not  aufkisatly 
well  founded  to  call  for  observations  npoa 
them,  although  they  have  all  been  carefully  ex- 
amined, we  are  brought  to  the  point  wbidit^ 
circuit  court  regard^  aa  the  principal  qac*- 
tion  in  the  case,  namely,  the  objectioem> 
to  the  elder  tax  deed  that  the  record  tbereof 
was  void,  because  not  properly  indexed  ss  tkt 
statute  required. 

By  sections  146,  142,  and  148,  of  (Kapler  II 
of  the  Revised  Statutes  of  1858  it  was  provided 
that  the  register  of  deeds  should  have  the  co*- 
tody  of  all  book**,  records,  deeds,  etc.,  depoiit«i 
or  kept  in  his  office;  ahoold  record  or  cautelo 
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be  recorded  correctly  and  in  a  plain  and  dis- 
tinct handwriting  in  suitable  books,  all  deeds, 
mortfmges,  maps,  instruments,  and  writings 
tnthorized  bfy  law  to  be  recorded  in  his  office; 
that  be  should  keep  a  general  index,  each  page 
ef  which  should  be  divided  into  eight  columns, 
with  heads  to  the  respective  columns,  as  fol- 
lows: *'Time  of  reception.  Name  of  grantor. 
Name  of  grantee.  Description  of  land. 
Name  of  uistrument.  Volume  and  page 
where  recorded.  To  whom  delivered.  Fees 
recdved;"  that  such  register  should  make  cor- 
rect entries  in  said  index  of  every  instrument 
or  writing  received  by  him  for  record,  under 
the  respective  and  appropriate  heads,  entering 
the  names  of  the  grantors  in  alphabetical  order : 
and  should  immediately,  upon  the  receipt  of 
any  such  instrument  or  writing  for  record,  en- 
ter in  the  appropriate  column  and  in  the  order 
in  which  it  was  received  the  day,hour,and  min- 
337  Jute  of  its  reception,*and  the  same  should 
be  considered  as  recorded  at  the  time  so  noted. 
By  section  769  of  the  Revised  Statutes  of  1878 
it  is  directed  that  the  division  shaH  be  into 
nine  columns,  the  first  column  beins  headed: 
"Number  of  instrument,"  and  the  oUiers  as  in 
the  Act  of  1858. 

In  Lombard  v.  OulberUon,  59  Wis.  438.  it 
was  f aid  that  the  entries  in  the  .iieneral  index 
are  the  material  things  in  determining  whether 
a  deed  has  been  so  recorded  as  to  be  notice  to 
tubseq'.ient  purchasers,  prior  decisions  to  the 
same  effect  being  cited,  and  as  to  a  claimant 
under  a  tax  deed  it  was  held  that  **he  is  clearly 
required  to  show  that  it  was  so  recorded  as  to 
be  constructive  notice,  at  least,  to  the  plaintiff, 
that  he  held  such  tax  title  and  intended  to 
rely  upon  such  deed  to  defeat  plaintiff's  title. 
He  must  record  it  the*  same  way  to  set  the  stat- 
ute of  limitations  rirAoing  in  his  favor  and 
against  the  plaintiff  as  he  would  be  required  to 
do  in  the  case  of  a  deed  or  mortgage  to  defeat 
the  right  of  a  subsequent  purchaser  for  value 
without  notice. ''  The  decisions  are  numerous, 
and  many  are  cited  by  couneel  upon  the  ques- 
tion whether  in  recording  tax  deeds  tbe  general 
iedex  and  tbe  record  at  large  can  bo  relied  on 
to  he  p  o  it  defects  existing  in  either. 

Id  this  case  the  tax  deed  was  entered  in  the 
index  uuder  the  name  of  Douglas  county  by 
which  it  was  issued,  although  running  in  the 
name  of  the  state  as  well  as  of  the  county. 
And  it  is  contended  that,  as  a  tax  deed  con- 
taining the  name  of  the  county  as  grantor,  but 
omitting  the  name  of  the  state  as  grantor,  is 
void  upon  ito  face  (Eculey  v.  Whipple,  57  Wis. 
485;  ffaeeltine  v.  EBuriU,  61  Wis.  121)  and  that 
if  the  index  showed  a  deed  void  on  its  face, 
though  it  was  not  so  in  fact,  the  falsity  of  the 
index  would  not  be  cured  by  the  actual  and 
correct  spreading  of  the  deed  upon  the  record, 
therefore  this  deed  should  be  held  void. 
But  it  was  distinctly  ruled  in  ffaU  v.  Baker,  74 
Wis.  118, 181,  that  all  that  is  required  by  the 
provision  regarding  the  general  index  is  to 
give  tlie  name  of  the  county  only,  and  not  the 
state,  as  mrantor,  and  Ohief  Juetiee  Cole  said : 
''A  person  searching  the  record  for  a  tax  deed 
33o]  would  naturally  look  for  the  name  *of 
the  conntv  which  gave  it,  and.  would  not  be 
likely  to  look  for  tbe  name  of  the  state  as 
Crantor.    It  would  be  laborious  to  find  the 
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proper  deed  under  the  name  of  the  state,  con- 
sidering the  many  counties  in  the  state." 

It  appeared  that  none  of  the  tax  deeds  of 
record  in  the  register's  office  of  Douglas 
county,  Wisconsin,  had  been  indexed  under 
the  name  of  the  state  of  Wisconsin,  either 
under  the  letter  8  or  under  the  letter  W,  in  tbe 
index,  and  that  the  respective  registers  of 
deeds  had  been  and  were  accustomed  to  enter 
such  deeds  under  the  letter  D  with  the  name 
of  Douglas  county  as  grantor. 

We  entirely  concur  In  the  ruling  of  the  su- 
preme court  of  Wisconsin,  and  it  is  decisive 
of  the  question  made. 

We  do  not  understand  from  the  arguments 
of  counsel  that  it  was  contended  in  the  court 
below,  or  is  contended  here,  that  the  date  of 
filing,  "1870,  September  7,  3  P.  M  ,"  the  name 
of  the  grantor,  ^'Doui^las  county  per  clerk,' 
and  of  the  grantee,  * 'Hayes,  Hiram.'*  did  not 
appear  upon  the  general  index,  although  in 
his  brief  in  reply  counsel  for  appellant  criti- 
cises the  language  of  the  district  judge  in  dis- 
posing of  the  case  as  if  he  had  therein  pro- 
ceeded upon  the  ground  that  a  part  of  tbe 
index  was  the  whole  of  it.  We  assume  that 
the  original  index  had  tbe  eight  divisions  of 
the  statute,  but  that  the  fourth  column,  under 
the  heading  "description,"  was  subdivided, 
and  that  all  after  the  first  three  statutory  divi- 
sions ran  as  exhibited  in  the  photographic 
coj>y  introduced  below  and  presented  at  the 
bar.    [Reproduced  on  page  72 1.] 

The  objection  appears  to  be  that  in  the  col- 
umn for  the  description  the  figures  28,  49.  14 
were  not  under  the  sub-headings  of  the  fourth 
division,  but  so  crowded  toward  the  right  as 
to  be  so  incorrect  and  misleading  as  to  inval- 
idate the  index  in  respect  of  that  entry.  We 
do  not  think  so.  We  agree  with  the  circuit 
court  that  taking  the  page  as  a  whole  any  one 
who  would  be  misled  by  It  would  be  misled 
willfully,  and  that  the  index  furnished  all  the 
information  that  an  ordinarily  prudent  man 
would  want  to  send  him  to  the  full  record  of 
the  deed.  Tbe  entry  would  be  read  at  once 
as  the  southwest  quarter  or  half  of  section  28. 
township  49,  north  of  range  14* west,  re-[340 
corded  in  volume  one  of  tax  deeds  on  pages  878 
and  379,  and  delivered  to  H.  Hayes,  who  paid 
the  charge  of  $1.  The  designation  of  the  range 
should  have  been  west  instead  of  east,  but  the 
owner  or  any  person  desirous  of  obtaining  in- 
formation about  the  land  would  know  that 
range  14  west  was  In  Douglas  county  and  that 
range  14  east  was  not  At  all  events,  he  could 
refer  at  once,  if  he  had  any  doubt,  to  volume 
one  of  tax  deeds,  pages  878  and  879. 

It  was  said  in  Oionto  County  v.  Jerrard,  46 
Wis.  822:  ''Tlie  statutory  direction  is  substan- 
tially complied  with  by  a  reference  to  an- 
other txx>k  in  the  same  office.  No  sane  man 
searching  the  general  index  for  instruments 
affecting  any  land  would  disregard  such  a  ref- 
erence, and  it  would  be  a  severe  technicality 
to  avoid  the  registration  of  a  deed  for  such  a 
failure  in  the  duty  of  the  register,  with  such 
present  and  easy  means  given  on  the  face  of 
the  index  of  obtaining  the  information  which 
the  index  itself  should  have  given.  The 
cruelty  of  such  a  technicality  would  be  ap- 
parent io  any  Instrument  except  a  tax  deed. 
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And,  as  already  Been,  what  can  Impair  regis- 
try of  a  tax  deed  impairs  the  registry  of  any 
deed." 

Even  If  a  more  rigid  rale  were  applied,  we 
should  say  that,  in  any  view,  the  index  was 
sufficient  to  set  the  statute  of  limitations  in 
operation. 

But  it  further  appeared  that  under  chapter 
101  of  the  laws  of  1860  (Laws  1860,  178)  pro- 
Tiding  that  when  public  records  should  be- 
come dilapidated  it  should  be  the  duty  of  the 
board  of  supervisors  to  cause  the  same  to  be 
tianscribed  and  certified,  the  original  index  in 
tte  register's  office  was  transcribed  and  certain 
resolutions  of  the  board  of  superviFOrs  of 
Douglas  county  of  May  29.  1872.  and  July  2, 
1873,  and  that  the  record  was  completed  No- 
vember 9.  1875.  It  is  admitted  that  the  index 
as  thus  reproduced  is  not  open  to  the  objec- 
tions raised. 

In  notion  y.  Wetherby,  88  Wis.  824,  it  was 
held  that  '*it  is  well  settled  that  an  omission  to 
make  proper  entries  in  the  general  index  at  the 
time  the  deed  is  spread  upon  the  record  may 
be  removed  after  such  recording  by  making 
th<»  proper  entries,  nnd  when  so  made  the  entry 
341] will  be  good  from  *ibat  date,  and  it  will 
not  be  necessary  to  record  the  deed  a^ain  at 
lenirth."  And  m  that  case,  and  in  Lmnbird  v. 
(^i26«riMm.59Wis.  433,tbe  doctrine  is  laid  down 
that  the  register  of  deeds  may  correct  a  record 
of  his  own  motion. 

The  law  of  1860  directed  the  officer  making 
the  transcript  to  ''certify  that  he  has  carefully 
compared  the  matters  therein  contained  and 
written,  and  that  the  same  Is  a  correct  and 
literal  copy  of  the  book  from  which  the  same 
was  transcribed,  naming  such  book,"  and 
enacted  that  *'such  copy  record,  so  certified,  is 
hereby  declared  a  public  record,  and  as  such 
shall,  in  all  respects,  have  the  same  effect  as 
the  book  from  which  the  same  was  transcribed." 
The  resolution  of  May  28,  1872,  provided  that 
after  the  indices  should  be  transcribed,  "the 
old  volumes  shall  be  carefully  preserved  as  the 
records  of  the  county,  and  the  new  copy  shall 
be  for  general  use  until  the  legislature  shall 
anthorize  the  use  of  the  copies  as  records." 
The  resolution  of  July  2,  1873,  requested  the 
register  to  complete  the  general  index  as  au- 
thorized May  28.  1872,  and  to  examine  and 
correct  the  index  and  copy  in  time  for  legis- 
lation by  the  next  legislature. 

By  chapter  284  of  the  laws  of  1875,  approved 
March  5.  1875  (Laws  1875.  541)  authorizing 
the  county  board  of  supervisors  to  replace 
worn  or  dilapidated  records,  it  was  provideii 
that  the  officer  "shall  carefully  compare  the 
copy  so  made  with  the  original,  and  shall  cer- 
tify thereon  that  he  has  carefully  compared 
laid  copy  with  such  original,  and  that  said 
copy  is  a  correct  transcript  from  such  original 
and  of  the  whole  thereof,  and  that  the  same 
has  been  so  transcribed  by  him  pursuant  to 
the  resolution  of  the  board  of  supervisors  of 
the  said  county,  specifying  In  the  certificate 
the  date  of  the  passage  of  such  resolution;" 
sod  that  "the  copy  so  made  shall  have  the 
tame  effect  as  the  original,  and  be  evidence  in 
ill  cases  where  such  original  would  be  evi- 
dence and  shall  be  in  its  legal  effect  in  all  re- 
spects considered  as  an  original  record  in  such 
office." 
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The  certificate  to  the  copy  in  this  instance, 
under  date  November  9, 193%,  was  by  the  reg- 
ister, who  certified  to  this  effect:  "I  havo  care- 
fully compared  this  copy  of  'grantor's  index' 
with  the  original  in  this  office,  and  that  said 
cop^  is  a  'correct  transcript  from  such  [342 
original  and  of  the  whole  thereof,  being  up  to 
and  including  the  81st  day  of  December,  A.  D. 
1871,  and  that  the  same  has  been  transcribed 
by  me  pursuant  to  the  resolution  of  the  board 
of  supervisors  of  said  cotinty  passed  May  28th, 
1872.*' 

After  the  index  was  thus  reproduced  the 
original  was  kept  in  the  vault  and  the  certified 
copy  was  in  common  use  from  November  9. 
1875.  It  would  seem  that  the  new  volume  was 
from  that  date  as  effective  as  an  original,  and 
that  the  register  of  deeds  would  have  the  same 
power  to  correct  mistakes  in  the  latter  as  in 
the  former.  At  all  events,  under  the  circum- 
stances, appellant  occupied  no  position  to 
question  the  title  of  complainant  as  a  bona  fide 
purchaser  in  1883.  on  the  ground  of  infor- 
mality in  the  original  index. 

Deerte  affirmed. 


W.  N.  WALTON,  Administrator  of  the  estate 
of  Latimer  Bailey,  deceased,  Plff,  in  Err,, 

e. 

THE  MARIETTA  CHAIR  COMPANY. 

(See  8.  C.  Reporter's  ed.  84^-948.) 

Amending  torit  qf  error. 

A  writ  of  error  may  be  amended  in  this  court  by 
inserting  the  name  of  the  present  administrator 
of  an  estate  as  plaintiff  in  error  in  place  of  the 
name  of  the  former  administrator, 

[No.  234.1 
8ubmUted  March  4,  IS05.     Decided  March  26, 

1S95. 

IN  ERROR  to  the  Circuit  Cour^  of  the 
United  States  for  the  Southern  District  of 
Ohio.  Motion  to  amend  writ  of  siror  by 
changing  the  name  of  the  plaintiff  in  error. 
Amendment  allowed. 

Statement  by  Mr.  Juetiee  Oragrt 

This  was  a  motion  to  amend  a  writ  of  error 
from  this  court  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio,  by  changing  the  name  of  the  plaintiff 
in  error.  The  record  of  that  court  showed  the 
following  matters:    ' 

The  original  action  was  brought  in  Novem- 
ber, 1889.  by  "W.  N.  Walton,  administrator 
of  the  estate  of  Latimer  Bailey,  deceased,"  a 
citizen  of  New  Jersey,  against  the  Marietta 
Chair  •Company,  a  corporation  of  Ohio,  1 343 
and  having  its  principal  office  and  place  of  busi- 
ness in  that  district,  to  recover  damages  in 
the  sum  of  $10,000.  for  trespassing  upon  land 
of  Bailey,  and  cutting  and  carrying  away  tim- 
ber therefrom  In  his  lifetime. 

After  the  filing  of  an  answer  by  the  defend- 
ant, and  of  a  replication  byWalton,  as  Bailey's 
administrator,  '*came  L.  W.  Ellen  wood,"  and 
suggested  that  Walton's  letters  of  administra- 
tion had  been  revoked,  and  "the  said  L.  W. 
Ellen  wood   has  been    duly   appointed   and 
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2oa1!fled  as  adminiatrator  of  the  estate  of  eaid 
latimer  Bailey,  deceased;*'  and  the  court, 
•*on  motion  of  the  said  L.  W.  Ellen  wood," 
ordered  "that  the  said  action  do  stand  revived 
in  (he  name  of  said  L.  W.  Ellenwood  as  such 
administrator,  and  proceed  in  his  favor." 

The  defendant  filed  an  answer,  protesting 
against  *'the  revivor  of  this  action  in  the  name 
of  L.  W.  Ellenwood,  as  administrator  of  the 
estate  of  Latimer  Bailey,  deceased;"  and  set- 
ting up  that  '*Baid  L.  W.  Ellenwood  is  not 
the  successor  in  ofiico  of  said  W.  N.  Wal- 
ton, as  administrator  of  the  estate  of  said 
Latimer  Bailey,  deceased,"  and  that  Walton 
never  was  such  administrator,  and  any  ap- 
pointment of  him  as  such  was  void  for  want 
of  Jurisdiction  in  the  court  which  appointed 
him. 

Upon  the  defendant's  application,  and  after 
the  introtiuotion  of  evidence,  and  a  hearint;. 
the  court  adjudged  that  the  order  reviving  the 
action  in  Ellen  wood's  name  be  vacated  and 
set  aside,  and  that  the  action  be  abated,  and 
stricken  from  the  docket.  To  this  Judgment 
"the  said  L.  W.  Ellenwood  duly  excepted," 
and  *Hhe  plaintiff,  L.  W.  Ellenwood,  as  ad- 
ministrator of  the  estate  of  Latimer  Bailey, 
deceased,"  tendered  a  bill  of  exceptions,  which 
was  allowed  by  the  court  on  May  27.  1891. 

On  June  19,  1891,  a  bond  was  filed  in  the 
clerk's  office,  executed  by  **L.  W.  Ellenwood, 
as  principal,"  and  by  two  other  persons  as 
sureties,  reciting  that  "the  above  named  L.  W. 
344]  Ellenwood,  as  adm'r  *of  the  estate  of 
Latimer  Bailey,  dec'd,"  had  taken  out  a  writ  of 
error  from  this  court  "to  reverse  the  Judgment 
rendered  in  the  above  entitled  action;"  and  con- 
ditioned that  "the  above  named  L.  W.  Ellen- 
wood, adm'r  as  aforesaid,  shall  {irosocute  his 
said  writ  of  error  to  effect,  and  snswcr  all 
costs  if  he  slisll  fall  to  make  good  his  plea." 

On  Juno  20.  1891.  there  was  tiled,  in  the 
clerk's  office  of  that  court,  an  assignment  of 
errors  and  prayer  for  citation,  purporline  to 
be  made,  by  "L.  W.  Ellenwood,  by  his  attor- 
neys," three  persons  named,  and  signed  by 
them  as  "attorneys  for  plaintiff  in  error." 

In  all  these  proceedings,  the  action  was 
entitled  *' W.  N.  Walton,  administrator  of  the 
estate  of  Latimer  Bailey,  deceased."  as  plain- 
tiff, against  the  Marietta  Chair  Company,  as 
defendant. 

The  writ  of  error  from  this  court  to  the 
circuit  court  was  dated  June  20,  1891,  was 
signed  by  the  clerk  and  under  the  seal  of  that 
court,  as  permitted  by  Rev.  Stat.  §  1004,  and 
began  thus:  "Because  in  the  records  and 
proceedings  and  also  in  the  rendition  of  the 
Judgment  of  a  plea  which  is  in  the  Miid  circuit 
court,  before  you.  between  W.  N.  Walton, 
adm'r  of  the  estate  of  Latimer  Bailey,  dec'd, 
and  the  Marietta  Chair  Company,  a  manifest 
error  hath  happened,  to  the  great  damage  of 
the  said  W.  N.  Walton,  adm'r  as  aforesaid,  as 
by  his  complaint  appears." 

In  this  court,  at  this  term.  "L.  W.  Ellen- 
wood, by  his  counsel,"  moved  to  amend  the 
writ  of  error,  by  striking  out.  in  two  places 
therein,  the  words  "W.  N.  Walton"  and  sub- 
stituting the  words  "L.  W.  Ellenwood;"  and 
the  defendant  in  error  filed  an  affidavit  of  a 
person  who  testified  that  he  was  well  ac- 
quainted with  "L.  W.  Ellenwood"  who  had 
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filed  the  motion  to  amend  this  writ  t>f 
and  that  his  Christian  name  was  not  L..  but 
Lowell,  and  his  l^;al  name  was  Lowell  W. 
Ellenwood. 

Mr.    Edwmrd   B.  Whitaaj'  for  I^  W. 

Ellenwood,  in  favor  of  motion. 

J/tfMT*.  A.  D.  Follett,  A.  A.  Brrrimm 
and  Joseph  Olda*  for  defendant  in  etror,  is 
opposition  to  motion. 

Mr,  JxtMtke  Orax  delivered  the  opinion  of 
the  court: 

Bv  a  provision  of  the  first  Judiciary  Act  of 
the  tin i ted  States,  "no  summons,  writ.  d#rU 
ration,  return,  process.  Judgment,  *oit  [34«'V 
other  proceedings,  in  cif  il  causes  ic  any  court 
of  the  United  States,  shall  be  aliated,  arrested, 
quashed  or  reversed,  for  any  defect  or  want 
of  form;"  but  the  court  shall  proceed  and  give 
Judgment  according  as  the  right  of  the  cause 
and  matter  in  law  shall  appear  to  it,  witboot 
regarding  any  such  defect  or  want  of  form, 
except  those  which,  in  cases  of  demnrrer,  the 
party  demurring  specially  seta  down,  tociikber 
with  his  demurrer,  as  the  cause  tberew;  and 
the  court  shall  amend  every  such  defect  and 
want  of  form,  other  than  those  which  the  party 
demurring  so  expresses:  and  "may  at  any  time 
permit  either  of  the  parties  to  amend  any  de 
feet  in  the  process  or  pleadingi,  upon  such 
conditions"  as  it  shall,  in  its  di^retioo  and  bj 
its  rules,  prescribe.    Act  of  BeptemlMr  94. 
1789,  chap.  20,  g  8i;  1  Stat,  at  L.  91;  Rer 
Stat.  §  954. 

At  first,  it  was  treated  by  this  court  ss  of 
course,  that  a  writ  of  error,  which  oootaia^l 
no  return  day,  might  be  amended  by  insertiDf; 
the  dav;  and  that  the  want  of  a  date  to  tb« 
teste  of  a  writ  of  error,  as  well  as  the  omiidoa 
to  state  the  district  in  which  the  ctrcuit  cooit 
was  held,  might  be  made  good  by  amendncst 
when  there  was  enough  in  the  record  to  sneBd 
by.  Mo9sman  v.  HiggtMon,  4  0.  8.  4  Dall.  IS 
[1 :  720] ;  Courte  v.  Stead,  4  U.  &  4  OaU. » [I 
724].  • 

Afterwards,  adopting  a  stricter  mle^  it  wm 
held  that  a  writ  of  error  did  not  give  tbitooim 
Jurisdiction,  and  could  not  be  amended.  If  the 
return  day  was  wrongly  stated  {Infumnm  Ck 
of  Valley  of  Virginia  v.  Mordeeai,  es  U.  ft.  tl 
How.  195  [16: 94];  Porter  v.  p\oUy,  W  U.  &  tl 
How.  898  [16: 154]);  or  if  the  real  partlfS  werv 
transposed,  although,  as  the  court  Mid:  "Iti« 
evident  that  the  writ  was  intended  to  be  trnk 
out  by  the  plaintiff  in  the  court  below,  ts4 
that  the  names  of  the  defendants,  as  pbiitifr 
in  the  writ,  were  used  wiihont  their  sntbori^. 
for  the  errors  are  assigned  by  the  plaintiff,  im 
the  bond  states  that  a  writ  of  error  bsi  bits 
sued  out  by  him,  and  the  citation  Issued  bf  tte 
Judge  is  directed  to  the  defendants,  and  isrf«i 
on  their  counsel.  And  it  is  obvious  tbil  tto 
writ  in  the  name  of  the  defendsnu  wst  is 
oversight  by  the  clerk  by  whom  it  wa«  iMNd  " 
Ho(lg€  y.  Wmam»,  68  U.  &  88  How.  87.  « [I<: 
287]. 

It  was  also  held  that  a  writ  of  error  or  n 
appeal  could  not  *be  amended,  if  tt  de-j346 
scribed  either  party  onl^  as  "thehein'ortpr 
son  named  ( WiUon  ^.Ltfe  S  FireInt,Of.  ^Mn 
York,  87  U.  a  18  Pet.  140  [9: 1088]):  or  by  Hi 
name  of  one  person  *'and  others'*  (Z>r«wv. 
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Afeher,  88  U.  8. 8  Pet.  626  fS:  1082] :  Davenport 
▼.  Flakier.  67  U.  8.  16  How.  142  [14:  879); 
Jffltor  V.  MeKenzie,  77  U.  8.  10  Wall.  582  [19: 
1018]);  or  by  the  name  of  a  person  **&  Co." 
inav.  Cavazoa,  73  U.  8.  6  Wall.  855.  861 
18:810.  813];  F^bom  T.  The  ProUetar,  78  U. 
k  11  Wall.  82  [20:471.  But  In  the  last  of 
those  cases,  dociaed  at  October  term,  1870,  two 
justices  dissented,  upon  the  ground  that  the 
amendment  mi^ht  and  should  be  permitted 
under  section  32  of  the  Judiciary  Act  of  1789. 
78  U.  8.  11  Wall.  8^  [20: 48]. 

lu  1869,  a  msjority  of  the  court,  upon  the 
authority  of  the  cases  in  21  Howard,  above 
mentioned,  and  without  referring  to  the  early 
case  of  Courm  v.  Stead,  4  U.  8.  4  Dall.  22 
[1: 7241,  above  cited,  held  that  a  defect  in  the 
teste  of  a  writ  of  error  could  not  be  supplied 
by  amendment  Matilder  y.  Forreet,  164  U.  8. 
tppx.  667  [19:154]. 

Congress  thereupon  interposed,  and  by  the 
Act  of  Jiine  1,  1872,  chap.  256.  $  8,  reenacted 
In  the  Reyised  Statutes,  enacted  that  this  court 
'*may  at  any  time,  in  its  discretion,  and  upon 
such  terms  as  it  may  deem  just,  allow  an 
amendment  of  a  writ  of  error,  when  there  is  a 
mistake  In  the  teste  of  the  writ,  or  a  seal  to  the 
writ  is  wanting,  or  when  the  writ  is  made  re- 
turnable ou  a  day  other  than  the  day  of  the 
commencement  of  the  term  next  ensuing  the 
issue  of  the  writ,  or  when  the  statement  of 
the  title  of  the  action  or  parties  thereto  in  the 
writ  is  defectiye,  if  the  defect  can  be  remedied 
by  reference  to  the  accompany ini;  record,  and 
in  all  other  particulars  of  form:  Provided,  the 
defect  has  not  prejudiced,  and  the  amendment 
will  not  injure,  the  defendant  in  error."  17 
Slat,  at  L.  197;  Rev.  8tat.  §  1005. 

Under  this  Act.  the  court  has  allowed  a  writ  of 
error  to  be  amended,  which  bore  a  wrong  teste 
and  seal  (Texae  Pae.  R.  Co.  v.  Kirk.  Ill  U.  8. 
486  [28: 481]):  or  contained  a  wrong  return  day 
{Hampton  v.  Houiie.  82  U.  8.  15  Wall.  684  [21: 
250];  iiemmes  y.  United  States,  91  U.  8.  21  ['^3: 
1931;  national  Bank  of  Commerce  of  St.  Louis 
V.  National  Bank  of  Commerce  of  New  York,  99 
U.  8.  608  [25:862]);  or  no  return  dny  at  all 
{AtJterton  v.Fbtoler,  91  U.  8. 148  [23:265];  Emne 
V.  Brown,  109  U.  8. 180  [27: 898J);  or  described 
3471  *eitber  party  by  the  name  of  a  part- 
nership, and  not  by  the  names  of  the  Indiyid- 
uals  composing  it  {Moore  v.  Simonds,  100  U.  8. 
145  [25: 5901:  Qumbel  v.  PUkin,  113  U.  8.  545 
[28: 1128J;  Kt^tee  v.  Trabue,  128  U.  8.  225  [32: 
437];  United  Statee  y.  Sehoterling,  146  U.  8.  76 
(36:8931);  or  gave  the  Christian  name  of  the 
plaintiff  below  and  defendant  in  error  as  Henry, 
when,  as  appeared  from  the  record,  it  should 
have  been  George  {Paeifie  Nat.  Bank  of  Boston 
▼.  Mixter,  114  U.  8.  463  [29:221]);  or  named 
only  one  defendant  in  error,  when  there  were 
more.  Knickerbocker  L.  Ins.  Co.  y.  P^dfeton, 
115  U.  8.  339  [29:482].  But  the  amendment 
rests  in  the  discretion  of  the  court,  and  will 
not  be  allowed  if  there  is  danger  of  prejudice 
to  the  adverse  party,  or  if  there  is  any  other 
good  reason  against  it,  as,  for  instance,  that 
the  main  question  presented  by  the  record  has 
been  often  decided  by  this  court  P&arson  y. 
TnodaU,  95  U.  8/  294  [24: 436]. 

In  the  present  case,  the  writ  of  error,  de- 
icribing,  with  gratuitous  abbreviation,  '*W. 
N.  Walton,  adrn'r  of  the  estate  of  Latimer! 
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Bailey,  dVd,"  as  the  plaintiff  in  error,  was 
manifestly  intended  to  be  sued  out  by  and  in 
behalf  of  the  administrator  of  Latimer  Bailey's, 
estate.  The  record  sent  up  with  the  writ  of 
error  shows  that  the  whole  controversy  was 
whether  Ellen  wood  was  legally  such  adminis- 
trator, in  place  of  Walton,  by  whom  the  orig- 
inal action  bad  been  brought;  and  that  the 
exceptions  to  the  decision  below  were  taken 
and  tendered,  and  the  bond  to  prosecute  the 
writ  of  error  was  given,  by  Ellen  wood.  The  • 
case  is  clearly  one  in  which  **the  statement  of 
the  title  of  the  action  or  parties  thereto  in  the 
writ  is  defective,"  and  in  which  "the  defect 
can  be  remedied  by  reference  to  the  accompa- 
nying record,"  and  the  amendment  asKed  for 
cannot  prejudice  the  adverse  party;  and  the 
merits  of  the  case  have  not  been  discussed  by 
counsel.  The  amendment  should  therefore  bo 
allowed. 

The  description  of  Ellenwood.  like  that  of 
Walton,  both  in  the  record  and  in  the  proposed 
amendment,  gives  him  no  Christian  hame.  be- 
yond initial  letters.  It  is  true,  as  argued  by 
his  counsel,  that  he  might  have  had  no  Christ- 
ian name.  Breedlove  y.  Nieolet,  82  U.  8.  7  Pet. 
413,  431  [8:781,  788].  But  the  affidavit  filed 
in  opposition  to  the  motion  to  amend  shows  that 
he  had  one,  *rind  that  his  real  name  was  [34tS 
Lowell  W.  Ellenwood.  The  description  of 
him  by  initials  is  therefore  but  an  illustration 
of  a  loose  and  careless  practice  which  this  court 
does  not  countenance.  Monroe  Cattle  Co.  y. 
Becker,  147  U.  8.  47,  58  [37:72,  77]. 

The  result  is,  that  the  writ  of  error  is  to  be 
amended  by  inserting  the  name  of  Lowell  W. 
Ellenwoodin  the  place  of  the  name  of  W.  N. 
Walton,  whereyer  that  name  appears  in  the 
writ  of  error. 

Amendment  alloteed. 


GULF,  COLORADO  &  SANTA  Pfi  RAIL- 
WAY  CO.,  Ptff.  in  Err., 

V. 

J.  H.  SHANE. 
(See  8.  G.  Reporter's  ed.  848-851.) 

Jurisdiction  of  this  court—selecting  Jurp. 

1.    By  the  Joint  resolution  of  Ifarch  8. 1881,  28  Stat. 
1115,  the  Jurisdiotion  of  this  oourt  was  preserved 

NOTS.— ^n  to  jury:  of  what  number;  practice  in 
regard  to:  iUness  or  insaniiy  of  one;  thirteen  or  eleven 
juron*;  wrong  j>enon  serving  an  juror  by  mistake^ 
see  note  to  Silsby  v.  Foote,  li:  894. 

As  to  riglU  to  trial  by  jury  in  criminal  eases,  see 
note  to  HalUnger  y.  Dayis,  88: 888. 

Bight  to  trial  by  jury;  quathing  venire;  ehaUenges. 

The  right  to  trial  by  Jury  is  to  be  confined  to 
those  classes  of  cases  only  in  which  it  was  used  al 
the  time  of  the  adoption  of  the  Constitution,  unless 
it  Is  expressly  restricted  or  extended  to  others. 
StilweU  V.  KeJiogir.  14  Wis.  482;  Koopikus  v.  State 
Oapitoi  Comrs.  18Cal.  248;  Whiteburst  v.  Ck)leen,  53 
HI.  247:  Ross  y.  Irving,  14  IlL  171;  Whallon  v.  Ban- 
croft, 4  Minn.  109;  Lal^e  Brie,  W.  ft  St.  L.  R.  Co.  v. 
Heath,  9  Jud.558:  Byers  y.  Com.  42  Pa.  88;  Howe  y^ 
Plain  field  Treasurer,  87  N.  J.  L.  145;  ProflT.  Jur.  127« 
6  87. 

The  state  oonetitution  does  not  confer,  but 
simply  preserves  inviolate,  the  right  to  a  trial  by 
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as  to  pendiDR  cases  and  cases  wbereiu  the  writ  of 
error  or  appeal  should  be  sued  out  or  taken  be- 
fore July  1, 189L 

.  Z,  Uuder  the  laws  (roTemlog  the  lodian  territory, 
a  party  to  a  suit  has  the  riirht  to  require  that  the 
court  tryiosr  the  suit  shall  cause  a  list  of  clRbteeo 
competent  Jurors  to  be  made  and  to  furnish 
each  party  with  a  copy  of  the  list,  from  which 
each  may  strike  the  names  of  three  Jurors  and 
from  which  list  the  twelve  Jurors  to  try  the  suit 
shall  be  selected;— the  custom  or  rule  of  the 
court,  to  the  contrary,  cannot  override  the 
statute.  • 

8.  To  empanel  a  Jury  in  violation  of  law,  and  in 
such  a  way  as  to  deprive  a  party  of  his  right  to 
peremptory  challenffe,  constitutes  reversible 
error. 

[No.  212.] 
Submitted  Jan.  £9, 1896,  Decided  April  1, 1896, 

IN  ERROR  to  the  IJDited  Stotes  Circuit 
Court  for  the  Indian  Terrilorj-.  to  review 
a  judgment  in  favor  of  the  plaintiff,  J.  H. 
Shane,  in  an  action  brought  by  him  against 
The  Gulf,  Colorado  &  Santa  Fe  Railway  Co. 
defendant,  for  the  recovery  of  damages  caused 
by  the  negligence  of  the  defendant.  Beveited^ 
mih  directioM  for  a  new  trial. 
The  facts  are  stated  in  the  opinion. 


Messru.  A.  T.  Britton,  A«  B.  Browne* 
J.  W.  Terry  and  Geo.  R.  Peck  for  {^aiotiff 
in  error. 

Messrs.  A.  H.  Garlajid  and  Willimm  M, 
Cravens  for  defendant  in  error. 

*Jfr.  Justice  White  delivered  the  [340 
opinion  of  the  court: 

The  plain  liff  below  sued  to  recover  damages 
alleged  to  have  been  caused  by  the  ce^iigeoce 
of  the  defendant.  There  wais  a  verdict  and 
judgment  in  his  favor  for  t16,000. 

The  defendant  then  brought  the  case  here  by 
error.  The  writ  of  error  was  alloved  and 
sealed  on  June  5, 1891.  It  is  contended  that 
we  are  without  Jurisdiction,  because  by  the 
Act  creating  the  Circuit  Court  of  Appeals  tb» 
Court  of  Appeals  for  the  Eighth  Circuit  has 
alone  Jurisdiction  of  this  controversy.  It  is 
settled  "tlmt  by  this  joint  resolution  of  March 
8,  1891(26  Stat,  al  L  1115)  the  Jurisdidioo 
was  preserred  as  to  pending  cases  and  cam 
wherein  the  writ  of  error  or  appeal  should  be 
sued  out  or  taken  before  July  1, 1891."  Wan- 
ton v.  De  Wolf,  142  U.  8.  140  [35:955];  Mam» 
v.  Pewabie  Min.  Co,  158  U.  8.  t^  [88:  746]. 

The  assignments  of  error  are  many,  but  we 
deem  it  necessary  to  consider  only  one  of  them, 
namely,  that  which  relates  to  the  method 


jury  already  existing.  McBride  v.  Stradiey,  108 
Ind.  465:  Seeley  v.  Bridireport,  S3  Conn.  1;  Adler  v. 
Whitbeck,  44  Ohio  St.  589. 

*^hall  remain  inviolate**  does  not  mean  that 
there  should  be  a  Jury  in  all  cases.  Flint  Kiver  8. 
B.  Co.  V.  Foster,  5  Qa.  194, 48  Am.  Doo.  248. 

It  is  no  flrround  of  challenge  to  the  array  in  a 
criminal  case,  that  one  of  the  men  named  on  the 
special  venire  had  removed  from  the  oounty,and 
another  was  dead  at  the  time  the  Jury  list  was  re- 
vised by   the  county   commissioners.    State   v. 

whitt,ii3N.  ana. 

An  objection  to  a  panel  of  Jurors  because  drawn 
from  the  north  Jury  district,  instead  of  the  entire 
county,  is  not  well  taken.  People  v.  Johnson,  46 
Hun,  607. 

The  Act  of  Congress  of  June  80, 1879,  having  ref- 
erence to  drawing  Jurors  for  the  Federal  courts, 
did  not  repeal  U.  &  Uev.  Stat.  M  800, 802, 804, 808. 
prescribing  the  qualifications,  etc.,  of  Jurors. 
United  States  v.  Began,  80  Fed.  Rep.  608. 

ProvisiODS  of  a  statute  in  respect  to  impaneling 
a  Jury  in  a  capital  case  are  not  directory  merely, 
but  imperative.  To  disregard  them  is  to  deprive 
the  accused  of  due  process  of  law.  Bichards  ▼. 
Com.81Va.110. 

When  a  special  Jury  Is  demanded,  and  of  the 
twelve  selected  one  is  absent,  if  the  parties  do  not 
agree  to  go  to  trial  with  the  remaing  eleven,  the 
court  may  order  the  panel  to  be  filled  up  to  twenty- 
four  names  and  a  new  Jury  to  \»  struck.  Adams 
▼.  Thornton,  88  Ala.  260. 

The  statutory  provisions  as  to  the  mode  of  sum- 
moning grand  and  petit  Jurors  are  applicable  to 
struck  Juries.    Branch  v.  Dawson,  86  Minn.  196. 

Mistakes  in  the  names  of  persons  summoned  as 
Jurors  in  a  capital  case,  and  the  repetition  of  the 
same  name  a  second  time,  are  not  sufficient  grounds 
for  quashing  the  venire.  McKee  v.  State,  88  Ala. 
88. 

An  accused  cannot  complain  because  a  list  of 
Jurors  for  another  week  is  served  on  him  with  the 
Hsc  of  Jurors  who  are  to  pass  on  his  case.  State  v. 
Casey,  44  La.  Ann.  960L 

The  fftct  that  three  of  the  persons  whose  names 
were  in  the  wheel  for  drawing  Jurors  died  l)efore 
their  names  were  drawn  therefrom  is  not  good 
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ground  of  challenge  to  the  array.   Pullman  Palaos 
Car  Co.  V.  Harkins,  66  Fed.  Rep.  988. 

It  is  not  ground  for  challenge  to  the  array  tkat 
some  of  the  Jurors  drawn  but  not  impaneled  wert 
exciisfHl  by  the  court  for  causes  not  expresrty  pro- 
vided for  by  statute.  Folton  County  v. . 
80  Ga.  6141. 

Under  the  Alabama  practice  ao  order  toi 
talesmen  to  complete  a  Jury  in  a  capital 
not  be  entered  of  record,  Imt  it  may  be  gifci 
orally.    Morrison  v.  State,  84  Ala.  406b 

A  sherilf  is  not  disqualified  to  sunuDon  taksnea 
to  attend  a  mui-der  trial,  l)ecause  defendant  wai 
held  for  murder  on  his  aflldavit.  Mahry  v. Stall, 
60  Ark.  498. 

Under  the  New  York  Code  of  CrImtnalProcesA- 
ure,  the  action  of  the  court  in  dieohargiog  froa 
further  attendance  Jurors  who  bad  attetMM  anS 
served  during  the  four  weeks*  sessioo.  and  ia  ofd«> 
ing  a  new  panel  to  be  summoned  to  attend  at  aa 
adjourned  term  for  which  a  murder  was  setdovi, 
is  not  error.    People  v.  Jackson,  111  K.  T.  801 

The  discharge  by  the  court  of  twelve  Jarois  froa 
the  panel,  excusing  them  for  the  tnm,  li  sol 
ground  for  challenge  to  the  panel,  onder  K.  T. 
CodeClv.Procl868.  People  v.  PftokeohaiD.  Ill !(. 
Y.800. 

N.  T.  Laws  1888,  chap.  18T.  providing  tket  Juron 
shall  be  drawn  from  that  Jurv  distriot  In  Sews 
county  in  which  the  court  is  held,  is  not  atiNW4 
by  the  code,  requiring  Jurors  to  be  drawn  froa 
the  several  counties  at  large.  People  v.  JobaNS, 
U0N.Y.134. 

The  tax  required  by  the  North  OiroliDa  ilaaiti 
to  be  paid  as  a  qualification  to  serve  as  a  Joror  • 
that  falling  due  in  the  fiscal  year  next  piiiinilliif 
the  time  when  his  name  was  placed  on  tks  jvy 
list.    SeUerav.  Sellers,  96  N.  a  18L 

Under  Ya.  Code,  I  8019,  where  Joron  ars  m^ 
moned  from  bystanders,  tbeUst  is  not  require  ^ 
be  signed  by  the  Judge.  Wllilanis  v.  Umb.  Wi. 
607. 

The  extent  of  the  oonstitotlonal  flglit 
ally  conceded  to  be  that  was  aooording  to  the* 
men  law,  not  including  oesss  in  tbe  omirticl 
chancery,  admiralty  and  probate,  PUmplaa^ 
Somerset,  88  Yt.  283i. 
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adopted  hj  the  court  in  empaDeling  the  jury. 
It  is  thus  recited  in  the  bill  of  exceptions: 

'*Whereupon»  and  before  the  lury  was  em- 
peoded  in  tnis  cause,  defendant's  counsel  re- 
quested  the  court  to  cause  a  list  of  eighteen 
competent  and  qualified  jurors  to  be  made,  apd 
to  fornish  counsel  for  both  parties  with  a  copy 
of  such  list  of  eighteen  qualifled  lurors,  from 
which  counsel  for  each  party  might  strike  the 
Barnes  of  tiiree  jurois,  and  from  which  said 
hst  the  twelve  iurors  to  try  this  cause  should 
be  selected,  and  that  the  jury  to  try  this  cause 
be  selected  in  accondance  with  the  statutes  in 
sach  cases  made  and  provided.  The  court 
refused  to  grant  this  request  of  defendant's 
coonsel.  for  the  reason  that  the  rule  had  been 
established  by  the  court  since  its  organization, 
that  exceptions  should  be  taken  to  the  twelve 
men  that  might  be  called  into  the  box,  and  to 
this  refusal  defendant  then  and  there  at  the 
time  duly  excepted  and  still  excepts." 

By  the  Act  of  Congress  entitled  *'An  Act  to 
Provide  a  Temporary  Government  for  the  Ter- 
ritory of  Oklahoma,  to  Enlarge  the  Jurisdic- 
tioo  of  the  United  States  Court  in  the  Indian 
350]  'Territory,  and  for  other  purposes"  (26 
8ttC  at  L.  81)  it  is  provided  "certain  general 
laws  of  the  state  of  Arkansas,  in  force  at  the 
close  of  the  session  of  the  general  assembly  of 
that  sute  of  1888,  as  published  in  1884,  in  the 
volume   known  as  Mansfield's  Digest  of  the 


statutes  of  Arkansas,  which  are  not  locally  In- 
applicable or  in  conflict  with  this  Act  or  of 
any  law  of  Congress  relating  to  the  subject 
specially  mentioned  in  this  s^tion,  are  hereby 
extended  over  and  put  in  force  in  the  Indian 
territoiy  until  Congress  shall  otherwise  pro* 
vide;  that  is  to  say,  the  provisions  of  said  gen- 
eral statutes  of  Arkansas  relating  to,"  etc.  The 
Act  then  enumerates  certain  provisions  of  the 
general  statutes  of  Arkansas  as  found  in  Mans- 
field's Digest,  including  the  following:  '*To 
jury,  chap.  90."  The  law  relating  to  the  ques- 
tion here  raised  is  found  in  chapter  90  of  Mans- 
field's Digest,  sections  4018,  4014.  and  4015. 

Section  4018  provides  that  "  if  either  party 
shall  desire  a  panel,  the  court  shall  cause  the 
names  of  twenty-four  competent  jurors  written 
upon  separate  slips  of  paper  to  be  placed  in  a 
a  box  to  be  kept  for  that  purpose  from  which 
the  names  of  eighteen  shall  be  drawn  and  en- 
tered on  a  list  in  the  order  in  which  they  ars 
drawn  and  numbered." 

Section  4014  enacts:  "Each  party  shall  be 
furnished  with  a  copy  of  said  list,  from  which 
each  may  strike  the  names  of  three  jurors,  and 
return  the  list  so  struck  to  the  judge,  who 
shall  strike  from  the  original  list  the  names  so 
stricken  from  the  copies,  and  the  first  twelve 
names  remaining  on  said  original  list  shall  con- 
stitute the  jury.^* 

Section  4^15  provides,  In  substance,  that  "be- 


In  a  suit  in  equitj,  theiparty  has  no  absolute  oca* 
Btitatiooal  ri^t  to  trial  by  Jury.  Gamp  ▼.  In^er- 
aolUSSN.  Y.433. 

That  which  la  the  matter  of  oalculatlon  as  mere 
account,  as  within  the  Jurisdiotioo  of  equity,  is  tbe 
suhject  of  a  oompulsory  reference,  and  tbe  oonatl- 
totioiial  proviaJon  relating  to  trial  by  jury  is  not 
violated  by  such  reference.  Blair  Town  Lot  ft 
Land  Co.  v.  Walker,  60  Iowa,  870. 

Tbe  power  to  make  oompulsory  reference  under 
aectloQ  asns  of  the  Iowa  Code,  was  held  not  to  vio- 
late the  pro  viaions  of  the  said,  article  of  the  state 
eooatitution.  the  article  not  flruaranteeinff  tbe  ri^bt 
to  trial  by  jury  in  cases  within  the  province  ot 
equity  Jurtodlotlon.    Burt  v.  Barrah,  85  Iowa.  048. 

Tbe  aame  ooodualon  was  reached  by  the  court 
tollilJa  V.  MiUer,  8  Neb.  94. 

AH  riffbta,  whether  exiatlng  at  tbe  time  of  making 
tbe  conatltutlon,  or  afterwards  arisinflr,  properly 
tailing  into  classes  of  rigbta  to  wblcb  the  common 
law  aeoured  the  trial  by  Jury,  are  within  its  pro- 
vialoiM.   Plimpton  V.Somerset 88  Vt.  288. 

Until  a  special  venire  has  t>een  exhausted,  or  dla- 
ebarfed  witb  the  defendant's  consent,  the  trial 
ooort  baa  no  power  to  order  the  laauanoe  and  exe- 
cution of  anotber  venire,  flail  v.  State,  28  Tex. 
App.148. 

Vtcancies  In  tbe  regular  panel  may  be  filled 
by  oalUng  jurors  from  tbe  bystanders.  Keyes  y. 
State,  122  Ind.tt7. 

It  ia  not  error  for  the  court  to  refuse  to  direct 
vacancies  In  tbe  Jury  to  be  filled  by  summoning 
persona  outride  the  ooturt  roonu  Boyer  v.  Berry- 
man,  128  Ind.  iSL 

Under  N.  C  Laws  1880,  chap.  441,  and  N.  0.  Code, 
1 1788,  after  auatalning  a  challenge  to  the  array  on 
aocoont  of  fraud  or  irregularity  on  the  part  of  the 
aberiff,  tbe  court  may  appoint  a  suitable  person  to 
aommon  a  new  panel  from  tbe  bystanders.  People, 
Boyer,  v.  Teague,  108  N.  C.  670. 

Aa  array  of  Jnrora  drawn  from  a  box  into  which 
the  aUps  of  paper  containing  the  names  were 
tiirown,  witboat  being  rolled  up  as  required  by  law, 
iaaabject  to  oballenge.  McOann  v.  Hamilton,  68 
OoQn.68. 


U7U.8. 


U.  8.,  Book  89. 


It  is  not  good  cause  for  cballange  to  the  array 
that  one  of  the  Jurors  struck  for  trial  was  dead; 
and  another  an  exempt  fireman,  and  a  third  not 
regularly  summoned,  when  there  is  no  allegation 
of  any  design  or  collusion  for  the  purpose  of  affect- 
ing the  trial,  or  that  defendants  were  prejudiced. 
Smith  v.  Smith,  62  N.  J.  L.  207. 

Tbe  fact  that  a  sheriff  has  knowledge  of  facta 
making  him  liable  to  be  called  as  a  witness  does  not 
disqualify  him  from  serving  a  special  venire.  Sul- 
livan V.  State,  76  Wis.  660. 

It  rests  with  each  state  to  prescribe  such  quaim- 
oatlons  as  it  deems  proper  for  Jurymen,  taking 
care  only  tbat  no  discrimination,  in  respect  to  suob 
service,  k>eroade  against  any  class  of  citizens  solely 
because  of  their  race.  Jugiro  v.  Brush,  140  U.  8. 
291  (85:  510). 

Tt  is  no  ground  for  quashing  (.  venire  tbat  one  of 
the  Jurors  named  was  a  minor,  one  a  female,  one  a 
deceased  person,  one  a  non-resident,  wbile  there 
was  a  mistake  in  tbe  name  of  anotber.  Gibson  v* 
State,  89  Ala.  121. 

An  objection  to  the  panel  of  Jurors,  that  in  tbe 
abaence  of  one  of  the  regular  Jurors  another  was 
sworn  and  served  in  bis  place,  is  witbout  merit. 
Kansas  City,  M.  ft  B.  B.  Ck>.  v.  Smith,  90  Ala.  26. 

An  irregularity  in  procuring  talesmen  In  place 
of  excused  Jurymen  is  no  ground  for  a  oballenge 
to  tbe  whole  array*  Gears  v.  Stanley,  84  HL  App, 
888. 

A  resident  of  the  District  of  Columbia  is  quali- 
fied to  sit  as  a  Juror  therein,  although  be  is  a  citizen 
of  one  of  tbe  states.  United  States  v.  Cross,  9  Mack* 
ey,86S. 

The  acts  of  a  de  facto  offloer  in  summoning  a  Jury 
are  valid.    SUte  v.  McGraw,  85  a  C.  288. 

It  ia  no  ground  for  quashing  a  special  venire,  that 
it  was  dbrected  to  the  sheriff  or  any  constable  of 
tbe  county,  and  not  to  the  sheriff  only,  as  provided 
by  tbe  statute.   Suit  v.  State,  80  Tex.  App.  819. 

A  special  venire  executed  by  the  sheriff  will  not 
lie  vacated  because  improperly  directed  to  **the 
sheriff  or  any  constable,'*  instead  of  tbe  sheriff 
alone,  as  provided  in  Tex.  Code  Crlm,  Proe.  art.  606^ 
Jackson  v.  State,  80  Tex.  App.  664. 
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fore  drawing  tbe  list  of  eiirbteen  provided  for 
in  section  4018,  tbe  court  sball  decide  all  dial- 
lenges  for  cause,  wbicb  are  presented,  and,  if 
tbere  are  not  twenty  four  competent  jurors, 
bystanders  sball  be  summoned  until  tbe  requi* 
site  number  of  competent  jurors  is  obtained, 
from  wbicb  said  list  sball  be  drawn." 

Under  tbese  sections,  tben,  tbe  parties  are 
entitled,  after  tbe  cballenges  for  cause  bave 
been  exhausted,  to  bave  a  list  of  eip:bteen 
names  drawn  according  to  tbe  terms  of  tbe 
statute,  upon  wbicb  list  tbeir  peremptory  cbal- 
351]  lenges  are  to  be  made.  *Tbe  action  of 
tbe  court  ^low  was  in  violation  of  tbis  statute. 
It  refused  to  make  up  tbe  list  of  eigbteen.  as 
requested,  and  confined  tbe  rigbt  of  peremp- 
tory cballcnge  to  tbe  twelve  jurymen  called  to 
be  sworn,  on  tbe  ground  that  such  was  the 
custom  or  rule  of  practice  of  tbe  court.  Mani 
festly,  the  'rule"  or  custom  of  the  court  could 
not  override  the  mandatory  terms  of  tbe 
statute.  That  to  thus  empanel  a  jury  in  vio- 
lation of  law,  and  in  such  a  way  as  to  deprive 
a  party  of  his  rigbt  to  peremptory  challen^, 
constitutes  reversible  error  is  clear.  United 
States  V.  aiiaekUford,  5»  U.  8. 18  How.  588  [15: 
4951:  Smilh  v.  8tnte,  4  G.  Greene,  189;  8chu- 
maker  v.  btaU,  5  Wis.  824. 

Tbis  well  established  doctrine  has  been  ap- 
plied to  tbe  statute  in  question  b^  tbe  Circuit 
Court  of  Appeals  of  tbe  Eighth  Circuit  in  four 
cases,  coming  from  tbe  court  whose  judgment 
is  under  review  here,  tbe  ruling  of  tbe  court 
below  tbere  passed  on  being  in  all  respects  like 
the  one  here  presented.  Gulf,  C,  db  8,  F,  R, 
Co,  V.  Jame»,  4  D.  8.  App.  19,  48  Fed.  Rep. 
148;  Gulf,  C.  A  8,  F.  JR.  Q>.  v.  Washington,  4 
U.  8.  App.  121, 49  Fed.  Rep.  847;  Gulf  a  d 
S.  F.  R  Co.  V.  Cfnlda,  4  U.  8.  App.  200,  49 
Fed.  Rep.  358;  Guif.  C,  <fe  8,  F  R.  Co,  v.  Mar- 
tin, i  U.  8.  App.  198, 49  Fed.  Rep.  359.  It  is 
asserted  that  these  decisions  are  inapplicable, 
because  tbe  request  here  made  was  not  for  a 
panel  under  tbe  statute,  but  this  contention  is 
obviously  unsound.  The  request  for  a  list 
of  eighteen  as  provided  for  by  tbe  statute, 
upon  which  to  avail  of  tbe  right  to  peremptory 
challenges,  was  necessarily  a  request  for  such  a 
list,  made  comformably  to  law.  Besides  tbe  re- 
quest, which  was  refused,  asked  not  only  that 
tbe  list  of  eigbteen  be  furnished,  but  "that  tbe 
jurv  to  try  this  cause  be  selected  in  accordance 
with  the  statute  in  such  case  made  and  pro- 
vided." 

Revened  and  remnnded  with  direetions  to  mi 
ande  the  terdi^  and  grant  a  neto  trioL 


9P2]    HIRARI  BARNEY,  late  collector  of 
the  Port  of  New  York,  F(ff.  in  Err,. 

9, 

ALEXANDER  RICKARD  and  Noah  Loder. 
Executors,  etc.,  of  Alexander  Rickard,  dec'd. 

(See  8.  C  Reporter's  ed.  8SS-887.) 

Proteit  againit  duties— iampUs,  when  not  evi- 
dence, 

i.    Where  tbe  Importer  paid  to  the  ooUeotor  the 


estimatetlduties  on  imported  {roodsjmd  i 
aftervrards  made  a  protest  a^^nst  tbe  . 
of  tbe  duties,  such  protest  was  too  late  antler  dw 
Act  of  Feb.  20. 1845,  to  enable  the  lmDortc*r  to  i«> 
cover  for  excess  of  duties  paid,  altbouffh  tbe  teal 
liquidation  of  '^le  entry  was  made  after  Uie  pr»> 
test  and  the  amount  paid  by  him  exceeded  tte 
amount  of  dudes  asoertaloed  to  be  due  oo  aooh 
liquidation. 

2.  On  tbe  trial  of  an  action  to  recover  f or  an  al- 
leered  excess  of  duties  paid  upon  imported  sooda 
samples  of  goods  which  are  not  f  ampies  of  tba 
imports  are  loadmissible  in  evidence  upon  ttoa 
question  whether  the  goods  are  properijr  cIsmI- 
fled,  where  there  is  no  evideooe  to  connect  the 
samples  with  such  importations  or  to  establlib 
substantial  identity  between  tbemand  tbe  im- 
porter's ffooda. 

[No.  318.1 

Argued  Jan.  31, 1895,    Decided  April  i,  139$. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  In  favor  of  Alex* 
ander  Rickard  et  oL,  executors,  etc.,  plaiotifla, 
against  Hiram  Barney,  collector  of  the  Port  of 
New  York,  defendant,  for  duties  ill^allj  ex- 
acted on  imported  goods.  Betereed  ami  mmm 
remanded  for  a  new  tri^L 

The  facts  are  stated  in  the  opinioo. 

Mr,  Edward  B.  WhitM^,  JjnMaal 
Attv.  Gen.,  for  plaintiff  in  error. 

No  counsel  argued  for  defendants  in  error. 

Messre.  8.  F.  PhilUpe  and  F.  D.  MeKemme^ 
subeequently  filed  a  Brief  for  defendants  to 
error,  by  leave  of  the  court 

Mr.  Chief  Justice  FnUer  ddiverad  tbe 
opinion  of  the  court: 

*This  was  an  action  to  recover  duties  [953 
alleged  to  have  been  paid  on  some  thirty  ain? 
importations  made  during  the  years  186^1  aod 
1864  from  France  into  the  port  of  New  York 
of  veil  bareges,  plain  bareges,  crepe  mareu, 
grenadines,  and  merinos.  The  action  wu 
commenced  January  34,  1866,  tod  tried  ia 
May,  1890.  The  trial  resulted  in  a  verdld  and 
judgment  for  the  importers  on  all  the  artldo 
mentioned,  except  the  plain  bareges. 

These  questions  are  presented  bv  Che  record: 
First,  whether  the  protest  complied  with  tke 
reouirements  of  the  Act  of  February  M,  1845. 
5  Stat,  at  L.  727.  Second,  whether  certais 
samples  were  properly  admitted  in  evideMt 
for  tbe  consideration  of  the  jury. 

1.  Two  of  the  importations  are  referred  to 
by  the  government  as  bringing  out  ihs  tnt 
question  with  distinctness,  both  of  which  weif 
made  prior  to  June  30,  1864.  The  record 
reads  aa  to  these  two  importations  as  foltowt- 

**It  appeared  that  in  case  of  impocta 
tion  covered  by  Exhibit  28.  at  tbe  tiw  ol 
the  entry  thereof,  February  16.  1864.  the  phUa 
tiffs'  testator  deposited  with  the  defeodtnt.  si 
collector  of  customs,an  amount  of  money  whJc^ 
was  equal  to  an  amount  of  duties  thereoa  ■! 
the  rate  of  about  40  per  centum  ad  vtloraB. 
or.  in  other  words,  an  amount  in  excess  of  ik 
amount  of  dutiea  subsequently  aaceriaiocii  <« 
liquidation  of  the  entry;  that  upon  suchi 


NoTX.— ^8  to  Hen  of  United  States  for  duties,  see  .  vrotest;  protests  how  mnde^  and  Us  tfedU 
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taiiiment  or  llqatdatton  the  defendant,  as  said 
collector,  retained  out  of  said  deposit  a  certain 
nm  as  dotiee.  and  thereafter  returned  the  ex- 
cess to  plaintiffs'  testator;  that  the  entry  was 
M  liquidated,  and  the  plaintiffs'  testator  noti- 
fied of  such  liquidation  May  16, 1864;  that  the 
excess  of  the  amount  deposited  with  the  defend- 
ant, as  said  collector  on  February  15,  1864; 
OTer  and  above  the  amount  of  duties  actually 
fonnd  due  on  liquidation  and  retained  as  above, 
WIS  refunded  ta  the  plaintiffs'  testator  May 
23. 1864;  that  the  plaintiffs'  testator  obtained 
possession  of  each  and  every  part  of  said  im- 
portation on  or  prior  to  February  26, 1864,  and 
that  the  protest  relating  to  said  importation 
Wit  dated  and  indorsed  March  4, 1864.  .  .  . 
'Tha*  in  cafte  of  the  importation  covered  by 
354iEshibii  88,*atthetimeof  the  entry  there- 
of. April  20, 1864.  the  plaintiffs' testator  depos- 
ited with  the  defendant, as  collector  of  customs, 
an  amount  of  money  wliich  was  equal  to  an 
tmoant  of  duties  thereon,  at  the  rate  of  above 
40  per  centum  ad  valorem;  or,  in  other  words, 
ID  amount  in  excess  of  the  amount  of  duties 
SQbeequently  ascertained  on  liquidation  of  the 
entry;  that  upon  such  ascertainment  or  liqui- 
dation, the  defendant,  as  said  collector,  re- 
tained out  of  sai<i  deposit  a  certain  sum  as 
duties,  and  thereafter  returned  the  excess  to 
pUintiffa'  testator;  that  the  entry  was  so  liqui- 
dated and  the  plaintiffs'  testator  notified  of 
•och  liquidation  May  16,  1864;  that  the  excess 
of  the  amount  deposited  with  the  defendant,  as 
iud  collector,  on  April  20,  1864,  over  and 
above  the  amount  of  duties  actually  found  due 
on  liquidation  and  retained  as  above,  was  re- 
fonded  to  the  plaintiffs'  testator  May  19.  1864; 
that  the  plaintiffs'  testator  obtained  possession 
of  each  and  every  part  of  said  importation  on 
or  prior  to  April  80, 1864,  and  that  the  protest 
relating  to  sidd  importation  was  dated  May  8, 

Both  sides  having  rested,  defendant's  coun- 
•el  moved  the  court  to  direct  the  jury  to  find 
for  the  defendant  as  to  each  of  the  importa- 
tions covered  by  Exhibits  28  and  88,  on  the 
ground  that  the  payment  of  the  duties  sought 
to  be  recovered  as  to  each  was  paid  on  or 
abont  the  dates  of  the  entries,  and  the  respec- 
tive protests  were  not  made  until  after  such 
payments.  This  motion  the  court  denied,  and 
defendant  excepted.  Defendant's  counsel  also 
moved  the  court  to  direct  the  jury  to  find  for 
defendant  as  to  the  importations  covered  by 
Exhibits  28  and  88.  on  the  ground  that  if  the 
date  of  the  payment  was  not  the  date  of  the 
entry,  and  was  the  date  of  the  liquidation  of 
the  duties  and  the  notification  of  such  liquida- 
tion, Rickard  obtained  possession  of  the  goods 
without  silch  payment,  or  in  other  words,  did 
not  pay  the  duties  to  obtain  such  possession. 
This  motion  the  court  denied,  and  defendant 
excepted. 

It  will  be  perceived  as  to  Exhibit  88  that  the 
leoord  states  that  Rickard  at  the  time  of  the 
•Qtrv,  April  20.  1864,  "deposited  with  the  de- 
fendant, as  collector  of  customs,  an  amount 
of  money  which  was  equal  to  an  amount  of 
duties  thereon  at  the  rate  of  above  forty  per 
centum  ad  valorem,  or  in  other  words,  an 
855]*amount  in  excess  of  the  amount  of  duties 
subsequently  ascertained  on  liquidation  of  the 
entry;^'  that  he  received  the  goods  April  80; 

w  u.  a 


that  he  did  not  protest  until  May  8,  that  the 
entry  was  liquidated  May  16,  and  that  the  col- 
lector, finding  that  tbere  bad  been  an  over- 
payment, refunded  the  difference  between  the 
amount  finally  decided  on  by  him  as  correct 
and  the  amount  as  paid  by  Kickard,  May  19. 

The  contention  of  the  government  Is  that  if 
the  actual  transfer  of  the  money  on  April  90 
constituted  its  payment,  that  payment  was  not 
made  under  protest;  and  that  if  the  actual  pay- 
ment is  to  be  regarded  as  having  been  made 
when  the  entry  was  liquidated,  or  the  excess 
was  repaid,  then  it  was  not  made  under  duress^ 
as  Rickard  had  already  got  his  goods. 

Actions  against  collectors  for  money  had 
and  received  depended  originally  on  common 
law  principles.  The  money  was  regarded  as 
paid  under  duress  in  order  to  obtain  possession 
of  the  merchandise  detained  by  the  collector, 
and  the  protest  evidenced  the  fact  that  the 
payment  was  involuntary,  and  warned  the  col- 
lector not  to  pay  the  money  into  the  Trcasurj^. 

The  history  of  legislation  on  the  subject  is 
given  by  Mr,  Justice  Bradley,  in  Barney  y, 
WatBon,  95  U.  8.  452  [28;  731J.  and  more  in 
detail  in  the  brief  for  tne  government. 

By  the  Act  of  March  2.  1799  (1  Stat,  at  L. 
664,  chap.  22,  §  49)  the  collector  (jointly  with 
the  naval  officer,  or  alone  where  there  was 
no  ne)  was  required  to  make  "a  gross  estimate 
of  the  amount  of  duties  on  the  goods,  wares, 
or  merchandise  to  which  the  entry  of  any  owner 
or  consignee,  his  or  her  factor  or  agent,"  related, 
to  be  indorsed  upon  such  entry  and  signed  by 
the  officer  or  officers  making  the  same;  "and 
the  amount  of  the  said  estimated  duties  having 
been  first  paid,  or  secured  to  be  paid,  pursuant 
to  the  provisions  of  this  Act,  the  said  collector 
shall,  together  with  the  naval  officer,  where 
there  is  one,  or  alone  where  there  is  none,  gr «iint 
a  permit  to  land  the  goods,  wares  and  merchan- 
dise, whereof  entry  shall  have  been  so  mide, 
and  then,  and  not  before,  it  shall  be  lawful  to 
land  the  said  goods."  Rev.  Stat,  g  2869.  By 
section  4  of  the  Act  of  May  28,  1880  (4  Stat. 
at  L.  410.  chap.  147)  a  ten  day  bond  on  delivery 
to  return  the  goods  on  call  was  provided  for. 
but  this  *was  in  addition  to  payment  or  [350 
security  theiefor,and  intended  for  further  secu- 
rity if  the  duties  overran  the  estimated  amount. 

In  ElUott  V.  Stjoartwout,  85  U.  S.  10  Pet.  187 
[9:  878]  the  principle  was  affirmed,  which  had 
been  established  by  previous  authorities,  that 
money  paid  to  a  collector  for  duties  illegally 
demanded,  if  paid  under  compulsion,  in  order 
to  get  possession  of  the  goods  or  to  prevent  their 
seizure  for  duties,  might  be  recovered  in  a 
comlnon  law  action  against  the  collector,  pro- 
vided the  payment  was  made  under  protest 
and  with  full  notice  of  the  intent  to  sue,  so 
that  the  officer  might  protect  himself  by  re- 
taining the  money  in  his  possession;  but  that 
a  payment  voluntarily  made  without  such  pro- 
test could  not  be  recovered  back.  Because  of 
the  embarrassments  which  ensued  in  conse- 
quence of  the  large  amount  of  duties  withheld 
from  the  public  treasury  by  Swartwout,  the 
defendant  in  that  case,  a  section  was  inserted 
in  the  civil  and  diplomatic  appropriation  bill 
of  March  8,  1889  (5  Stat,  at  L.  889,  848,  chap. 
82,  §  2)  which  read  as  follows:  *' That  from 
and  after  the  passage  of  this  Act,  all  money 
paid  to  any  collector  of  the  customs,  or  to  any 
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penon  acttng  as  such,  for  nnasoertained  daties 
or  for  duties  paid  under  protest  against  the  rate 
or  amount  of  duties  charged,  shall  be  placed 
to  the  credit  of  the  Treasurer  of  the  United 
States,  kept  and  disposed  of  as  all  other  money 
paid  for  duties  is  required  by  law,  or  by  regu- 
lation of  the  Treasury  Department,  to  be 
placed  to  the  credit  of  said  Treasurer,  kept 
.and  disposed  of;  and  shall  not  be  held  by  the 
said  collector,  or  person  acting  as  such,  to 
•await  any  ascertainment  of  duties,  or  the  re- 
sult of  any  litigation  in  relation  to  the  rate  or 
amount  of  duty  legally  chargeable  and  collec- 
tible in  any  case  where  money  is  so  paid;  but 
(Whenever  it  shall  be  shown  to  the  satisfaction 
of  the  Secretary  of  the  Treasury,  that  in  any 
case  of  unascertained  duties  or  duties  paid  un- 
der protest  more  money  has  been  paid  to  the 
collector  or  person  acting  as  such  than  the  law 
rrequires  should  have  be^  paid,  .it  shall  be  his 
duty  to  draw  his  warrant  upon  the  Treasurer 
in  favor  of  the  person  or  persons  entitled  to 
.the  overpayment,  directing  the  said  Treasurer 
to  refund  the  same  out  of  the  money  in  the 
.Treasury  not  otherwise  appropriated." 
3571  *By  the  Act  of  August  80,  1842  (5  Stat 
at  L.  548,  661,  chap.  270,  §  12)  the  duties  were 
required  to  be  paid  in  casli. 
I  At  January  term,  1845,  it  was  held  by  this 
•court  in  Cory  v.  (hkrtU,  44  U.  S.  8  How. 
;B86  [U:  676],  that  the  second  section  of  the 
Act  of  1889  took  away  the  importer's  right  of 
action.  The  argument  was  that  as  thereby  the 
collector  was  required  to  pay  moneys  collected 
into  the  Treasury  without  regard  to  protests 
filed  or  without  awaiting  the  result  of  suits 
brought,  he  was  converted  '*into  the  mere 
bearer  of  those  sums  to  the  Treasury  of  the 
United  States,  through  the  presiding  officer  of 
which  department  they  were  to  be  disposed 
of  in  conformity  to  the  law.*'  This  decision 
was  referred  to  with  approval  in  Fiedler  v. 
XhirtU.  67  U.  S.  2  Black,  461,  478  [17: 278, 
276],  and  the  court  said:  **The  law  never 
implies  a  promise  to  pay  unless  some  duty 
creates  such  an  obligation,  and  more  especially 
tt  never  implies  a  promise  to  do  mo  act  con- 
trary to  duty  or  contrary  to  law.  Collectors 
under  the  Act  referred  to  were  required  to  pay 
all  moneys  received  for  unascertained  duties 
or  for  duties  paid  under  protest  into  the  Treas- 
%aj  of  the  United  States,  and  consequently 
.thu  court  held  that  in  a  case  arising  under  that 
law,  where  that  duty  had  been  pmormed  by 
the  collector,  the  law  would  not  implv  a 
promise  on  his  part  to  pay  the  same  back  to 
the  importer,  because  he  was  under  no  obliga- 
tion to  pay  the  money  twice,  and  to  have  paid 
the  same  back  to  the  importer  in  the  first  luace 
would  have  been  contrary  to  his  official  duty 
as  prescribed  by  an  Act  of  Congress." 
.  Thereupon  the  Act  of  February  26, 1845  (5 
Stat,  al  L.  727,  chap.  22)  was  passed,  which 
provided:  "Tliat  nothing  contained  in  [said 
section]  shall  take  away,  or  be  construed  to 
take  away  or  impair,  the  right  of  any  person 
or  persona  who  have  paid  or  shall  hereafter 
pay  money,  at  and  for  duties,  under  protest, 
to  any  collector  of  the  customs,  or  other  per- 
son acting  as  such,  in  order  to  obtain  goods, 
warea,  or  merchandise,  Imported  by  mm  or 
them,  or  on  his  or  their  acco«nt,  which  duties 
are  nd  aothorlisd  or  pay%bU  In  #art  or  la 
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whole  by  law,  to  maintain  any  aottoii  at  law 
against  such  collector,  or  other  person  acdag 
assuch,  to  ascertain  and  try  the  legality  and  vs- 
lidity  of  such  demand  and  paymeot  A  dotitt. 
and  to  have  a  right  to  a  *tiia]  by  Jury,  [85ft 
touching  the  same,  according  to  the  due  cooisa 
of  law.  Nor  shall  anything  contained  In  the  seo* 
ond  section  of  the  Act  aforesaid  be  constroed  la 
authorize  the  Secretary  of  the  Treasury  to  r»- 
fund  any  duties  paid  under  protest;  nor  shsJI 
any  action  be  mslntained  agsjnst  any  collector, 
to  recover  the  amount  of  duties  so  paid  under 
protest,  unless  the  said  protest  was  made  in 
writing,  and  signed  by  the  claimant,  at  or  b»> 
fore  the  payment  of  nid  duties,  setting  foctk 
distinctly  and  specifically  the  grounds  of  o^ 
Jection  to  the  payment  thereof.^ 

Thus  the  common  law  right  of  aetloQ  waa 
restored  but  the  protest  was  required  to  be  im 
writing  and  not  oral  as  before  allowed.    Smri 
woui  V.  Qihon,  44  U.  S.  8  How.  110  [11:  $17]. 

This  was  the  statute  in  existence  r^gulstiag 
payments  under  protest  upon  importatioai  oc 
dutiable  goods  at  the  time  of  the  importatfoaa 
under  considerallon.  The  Act  of  Marck  8, 
ia57,  provided  for  notice  of  dissatlsfactioa 
within  ten  days  after  entry,  but  that  Actoalj 
applied  to  cases  where  the  question  was 
whether  the  goods  were  or  were  not  sabjeet 
to  duty  at  all.  11  Stat,  at  L.  125.  The  Aciof 
June  80. 1864,  gave  ten  days  after  liqnklstlM 
for  such  noUce.    Rev.  Stat.  §2281. 

By  the  Act  of  August  6, 1846  (2  8tatstU 
58,  chap.  84)  the  right  to  secure  thedutisiwas 
restored  in  case  of  entries  for  warehoosiBC  by 
giving  bond  In  double  the  amount  of  the  &tlas 
as  estimated;  and  in  TremleU  v.  jjUosm,  54  U. 
8. 18  How.  295.  803  [14:  152.  155],  Mr.  Cki^ 
Juitiee  Taney  made  these  obeerv»tloos  la  re- 
spect of  that  Act;  **Prevlous  to  the  pasnge  of 
this  Act  no  goods,  chargeable  with  OMh  doUei^ 
could  be  landed  at  the  port  of  delifery  aatil 
the  duties  were  paid  at  the  port  of  catty. 
.  .  .  The  permit  could  not  be  graatsd  oa- 
less  the  duties  had  been  paid.  .  .  .  Tliei» 
porter  himself  had  no  right  to  land  thea,  etsa 
at  the  port  of  entry,  before  the  duties  wsrs 
paid.  But  when  the  entry  at  the  OMtiMa- 
house  was  imperfect,  for  want  of  proper  doca- 
ments,  or  where  the  roods  were  daouKsd  la 
the  voyage,  and  the  dntiea  could  not  be  isi- 
mediately  ascertained,  or  the  cash  dutisi  wsii 
not  paid  after  the  forma  of  entry  had  bsM 
complied  with;  in  all  of  these  cases  the  oo^ 
lector  was  directed,  by  existinr  laws,  to  tsks 
possession  *of  such  goods  and  plaos  [SM 
them  In  public  stores,  and  retain  them  aalfl 
the  duties  were  paid." . 

As  we  have  said,  the  Ad  of  1798  pcoflM 
that  on  entry  the  duties  should  be  **fliit  pali 
or  secured  to  be  paid."  The  Act  of  AigaM 
80, 1842,  required,  however,  that  'nhe  ditki 
on  all  imported  goods,  warea,  or  mmtk^t 
dise,  shall  be  paid  In  cash,"  or  otherwiBi  thi 
goods  should  M  stored  and  sold.  Ths  Aoisf 
Auffust  6, 1846,  amended  the  Act  of  ISIS,  sb4 
whUe  preserving  the  proviskNi  thai  Ihs  dscki 
should  be  paid  m  cash  and  that  goods  apoa 
which  the  duties  were  not  paid  ahould  bs4» 
posited  in  publio  store  and  aold  1^  tks  ei^ 
lector  eBtabllahedalsotheqr*tfliBofeBlrisit« 
warehousing,  by  which  the  datieB»  iaslssdof 
behig  paid,  could  ba  aacwed  liy  bead  «I8 
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loratles  In  donble  thefr  amount  tn  Buch  form 
•I  the  Secretary  of  the  Treasury  should  pre- 
icribe.  None  of  the  statutes  provided  for  a 
depodt  Either  the  estimated  duty  must  be 
pikl  Id  cash  or  a  warehouse  bond  must  be 
gitea.  Otherwise  the  goods  could  not  be  en- 
vmA,  but  would  be  put  in  the  public  ttore  by 
the  collector  as  unclaimed. 

We  assume  that  the  procedure  In  estimating 
dnties  was  for  the  collector,  taking  the  invoice 
M  tme,  to  ascertain  the  amount  which  prima 
fide  the  importer  should  pay,  and  this  he  was 
compelled  to  pay  in  cash  forthwith  unless  he 
eotered  the  goods  for  warehousing.  Ordinar- 
ily the  duties  finally  liquidated  were  the  same 
as  those  originally  estimated,  but  the  collector 
might  for  yarious  reasons  find  that  the  esti- 
mated duty  had  to  be  changed,  and  a  further 
pavnient  or  refund  made,  in  the  case  at  bar 
n  u  stated  that  the  amount  originally  required 
to  be  paid  was  "about*'  or  "above*'^  forty  per 
ceot  ad  yalorem,  "or,  in  other  words,  an 
amonnt  In  excess  of  the  amount  of  duties  sub- 
sequently ascertained  on  liquidation  of  the  en- 
try," but  that  cannot  be  held  to  mean  that, 
kistead  of  makine  "a  gross  estimate  of  the 
amount  of  the  duties"  as  required  by  law,  the 
eoUector  named  a  mere  arbitrary  figure.  On 
the  contrary,  as  the  presumption  is  in  fayor  of 
the  collector  and  the  record  shows  that  he  as* 
seased  the  duties  at  thirty  per  cent  ad  valorem 
and  two  cents  per  square  yard,  it  must  be  con- 
800J  eluded  that  he  so  estimated  them,  *but 
that  the  amount  required  overran  the  result  of 
•Qbsequent  and  accurate  calculation.  Besides, 
as,  when  the  protest  came  to  be  made,  the  Im- 
porter claimea  that  the  rate  should  have  been 
thirty-five  per  cent  ad  valorem,  the  statement 
may  have  been  inserted  as  establishing  that 
thirty  per  cent  ad  valorem  plus  two  cents 
per  square  yard  exceeded  thirty-five  per  cent 
sd  valorem. 

The  question  arises  then  whether,  when  the 
duties  were  estimated  and  the  amount  deliv- 
ered by  Rickard  to  the  collector,  he  should  not 
then  liHve  protested  if  he  desired  to  contest  the 
legality  of  the  exaction.  The  statute  said  that 
SD  action  could  not  be  maintained  against  the 
collector,  except  under  protest,  and  ''unless 
the  protest  was  made  in  writing,  and  signed 
l^  the  claimant,  at  or  before  the  payment  of 
iiid  duties."  Without  the  protest  the  money 
paid  was  not  illegally  exacted,  and,  if  not, 
could  not  be  recovered  back.  Lawrence  v. 
OmoeU,  54  U.  8.  18  How.  488,  496  [14:  235, 
289].  If  when  final  liquidation  took  place 
there  had  been  no  change  in  the  amount  deter- 
nioed  or  the  basis  thereof,  could  he  then  pro- 
test! If  the  amount  had  been  increased  and 
he  protested,  could  he  recover  back  more  than 
the  amount  so  added?  Having  obtatned  his 
goods,  by  the  delivery  of  the  money  without 
protest,  could  he  say  after  that  that  it  was  paid 
compulsorily  In  order  to  get  possession  of 
them? 

It  seems  to  ns  that  these  protests  came  to  late. 
If  the  duties  were  estimated  according  to  law, 
and  that  this  was  distinctly  ruled  in  Barney  v. 
WaUon,  93  U.  8.  449  [28:  780j. 

Id  that  case  the  goods  were  entered  Decem- 
ber 24,  1863.  The  collector  put  the  duties  at 
tram  of  $8840.93,  arrived  at  by  the  addition 
of  a  specific  duty  to  the  duty  ad  yalorem. 
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and  ascertainable  by  tha  nde  applied.  The 
amount  thus  determined  was  delivered  to  the 
collector.  On  liquidation  of  the  entry,  the 
collector  fixed  the  amonnt  at  {10,028.64,  leav* 
ing  a  balance  of  $1187.71.  This  liouidatiofi 
of  the  entry  was  made  March  11, 1864,  and  the 
additional  duty  was  paid  and  the  protest  made 
March  24,  1864  The  question  between  the 
importers  and  the  collector  related  to  the 
proper  rate  of  duty  upon  certain  flannels. 
These  the  importer  classified  at  85  per  cent 
ad  yalorem  while  the  collector  classified  them 
at  85  per  *cent  ad  valorem  plus  a  specific  [86 1 
duty  of  eighteen  cents  per  pound.  Mr,  Juetiee 
Bradley.delivering  the  opinion.states  that  therd 
were  7984  pounds  of  these  goodis.so  that  the  spe^ 
cific  duty  was  $1427.12.  This  difference  was 
partly  represented  by  the  payment,  under  pro* 
test,  of  $1182.71,  but  a  portion  of  it  was  repre^ 
sen  ted  by  part  of  the  $8840.93  paid  at  the  time 
of  Uie  entry  of  the  goods.  This  court  held 
that  as  to  the  sum  illegally  exacted  in  Decem- 
ber, the  plaintiff  must  fail  to  recover,  because 
he  had  then  failed  to  protest,  and  Mr,  Juetiee 
Bradley  said:  '*The  question  in  the  case, 
therefore,  really  was,  whether  the  importers 
made  their  protest  in  accordance  with  the 
Act  of  1845,  namely,  at  or  before  paying  the 
duties  complained  of.  It  Is  not  denied  that 
they  did  this  so  far  as  relates  to  the  additional 
charge  of  $1182.72.  but  they  claim  a  re' 
turn  of  more  than  this;  and  under  thecharM 
of  the  court  they  obtained  a  verdict  for  nearly 
double  this  amount,  which  would  include  some 
portion  of  the  money  paid  by  them  without 
protest  when  the  go<KU  were  first  entered.' 
Thi«  was  erroneous. 

The  pavment  of  the  $8840.98  was  payment 
of  the  estimated  duties.  Just  as  in  this  case, 
although  Mr.  Justice  Bradley  speaks  of  it  as  a 
"payment  on  account."  So  far  as  disclosed 
by  this  record  the  importers  knew  In  this  case 
as  in  that,  upon  what  basis  the  collector  pro- 
ceeded as  to  amount  and  rate,  and  if  in  this 
case  as  in  that  an  additional  amount  had  been 
required  to  be  paid  and  they  had  protested, 
such  additional  amount  might  have  been  re- 
covered back,  If  otherwise  improperly  exacted, 
because  It  would  have  been  paid  under  protest 
at  the  time  of  the  payment,  and  the  importers 
could  not  have  been  held  to  have  acquiesced 
by  not  protesting  before. 

But  it  does  not  follow  that  the  protest  can 
be  given  effect  as  of  the  prior  date  when 
the  amount  of  the  estimated  duties  was  paid 
over  or  deposited,  or  that  the  entire  amount 
must  be  considered  as  paid  under  duress  at 
the  later  date  when  possession  of  the  goods  had 
already  been  surrendered. 

Hence,  in  Crocker  v.  RedfiOd,  4  Blatchf .  878. 
Mr,  Justice  Nelson,  on  the  question  of  "esti^ 
mated  duties,"  held  as  *fo11ows:  "As  itr363 
respects  the  excess  of  duty  claimed  to  be  re- 
coyered  upon  the  shipment  of  Jute,  it  is  a  suf- 
ficient answer  to  say  that  the  protest  is  d^^fec- 
tive.  It  appears,  on  the  face  of  It,  thai  the 
money  was  paid,  and  in  the  hands  of  the  col- 
lector, before  the  protest  was  made  against  the 
payment  of  the  duty  and  the  penalty.  There 
is  no  date  to  it,  but  the  inference  is  unavoida* 
ble  from  the  facts  stated  in  it  Indeed,  a 
balance  is  still  in  the  hands  of  the  collector 
of  $92.85.    It  is  said  that  the  money  was  only 
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deposited  with  the  collector  at  a  security  for 
the  pnjment  of  the  duties  when  ascertalDed, 
and  that  the  application  did  not  take  place  un- 
ti  1  the  asceri ai u  ment  of  the  d  u ties.  Ad m itting 
this  to  be  so,  I  do  not  agree  to  the  consequence 
claimed.  The  money  deposited  was  to  be  ap- 
plied by  the  collector  to  the  duties,  and  it 
cannot  be  said,  after  this,  that  it  was  paid 
cumpulsorily  in  order  to  get  possei*sion  of  the 
goods.  The  protest,  after  the  duties  were  as- 
certained, en  me  too  late." 

Mr.  Jv»'ice  Nelson  participated  In  the  de- 
cifiion  of  MarrioU  v.  Bruiie,  60  U.  8.  9  How. 
61 9  [13:  2b2].inVbich  it  is  supposed  a  contrary 
view  was  indicated.  That  case  was  decided 
by  Chief  Justice  Taney  on  circuit.  Brune  ▼. 
Marriott,  Taney,  182.  Plaintiffs  paid  the  es- 
timated duties  in  cash  on  certain  importations 
of  sugar  at  the  port  of  Baltimore  in  1847, 
which  were  thereupon  landed  and  examined 
l)y  the  weigliers  and  gangers,  which  examina- 
tion disclostd  that  the  goods  had  suffered  from 
leakage.  Suit  was  **brought  to  recover  back 
eomuch  of  the  money  as  was  paid  for  duties 
upon  that  portion  of  the  cargo  which  was  lost 
on  the  voyage  by  leakage."  Plaintiffs  did  not 
protest  until  after  the  occurrences  above  men- 
tioned and  prior  to  the  final  liquidation  of  the 
duties.  Judgment  was  unquestionably  cor- 
rectly given  for  plaintiffs.  The  goods  were 
not  intended  to  be  left  in  warehouse  under 
the  Act  of  August  6,  1846,  and  payment  of 
the  duties  was  made  while  the  goods  were 
atiU  aboard  the  ship,  and  the  leakage  not 
ascertained  until  after  they  were  put  ashore. 
The  payment  therefore  was  not  made  under 
a  mistake  of  law,  but  undera  mutual  mistake 
of  fact,  since  the  importers  and  collector  both 
assumed  that  the  amount  of  sugar  and  molasses 
named  in  tlie  invoice  was  to  be  unladed. 
^63]  *Clearly  there  was  nothing  to  show  dis- 
satisfaction in  the  first  instance,  but  when  the 
^<ict  developed  that  there  was  a  deficiency  in  re- 
spect of  which  duties  should  not  have  been  ex- 
•^.ted.protest  was  made  as  to  the  amount  paid  on 
goods  which  were  lacking,  but  not  in  respect 
'^f  any  other  part  of  the  importations.  The 
^hief  Justice  said,  however:  **The  protest  is 
not  required  to  be  made  on  or  before  the  pay- 
ment of  what  are  called  the  estimated  duties, 
^or  this  payment  is  necessarily  regulated  by 
*he  invoice  quantity  as  well  as  the  invoice 
price.  The  importer  cannot  at  that  time  know 
whether  there  has  been  any  loss  by  leakage, 
nor  can  he  know,  after  it  has  been  ascertained 
by  the  weigher  and  ganger,  whether  the  col- 
lector will  exact  duties  upon  the  amount  stated 
fn  the  invoice.  The  protest  is  legally  made 
when  the  duties  are  finally  determined  and  the 
amount  assessed  by  the  collector,  and  a  pro- 
test before  or  at  that  time  is  sufllcient  notice, 
as  it  warns  the  collector,  before  he  renders  his 
account  to  the  Treasury  Department,  that  he 
will  be  held  personally  responsible.  .  .  . 
The  payment  of  the  money  upon  the  estimated 
duties  is  rather  in  the  nature  of  a  pledge  or  a 
deposit  than  a  payment,  for  it  remains  in  the 
hands  of  the  proper  oflftcer,  subject  to  the 
final  assessment  of  the  duties,  and  if  more  has 
been  paid  than  is  due,  which  is  most  com- 
monly the  case,  the  surplus  belongs  to  the 
importer,  and  is  returned  to  him.  Upon  the 
whole,  the  court  is  of   opinion    .    •    •    that 
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the  protest  of  April  9,  1847,  covers  all  the 
goes  where  duties  had  not  liefore  been  finally 
assessed  and  adjusted  by  the  collector." 

And  in  the  case  on  error  in  this  court  (Jf«r- 
rioU  V.  Brune,  50  U.  8.  9  How.  61»  [13:  232]) 
Mr,  Justice  Woodbury,  speaking  for  the  coon, 
remarked  that  "wiiere  the  duties  bad  not 
been  closed  up  in  any  case  when  the  writ- 
ten protest  in  April  was  filed — though  the  pre- 
liminary payment  of  the  estimated  duties  kad 
taken  place— the  court  justly  considered  the 
protest  valid;  because  till  the  final  adjustment 
the  money  remains  in  the  hands  of  the  coUeo- 
tor,  and  is  not  accounted  for  with  the  govern- 
ment, and  more  may  be  necessary  to  be  paid 
by  the  importer." 

Without  analyzing  the  reason  giveo,  in  virv 
of  the  language  *of  the  statute,  and  the  [304 
decisions  in  Cory  v.  Curtis  and  Fiedler  v.  C^«r- 
tis,  these  observations  must  l>e  read  in  the  Ughl 
of  the  facts  of  the  case.     The  protest  was  con- 
fined  to  the  duties  paid  on  the  deficiency. 
Upon  discovery  of  the  fact  of  k»ss  by  leakage, 
the  importers  became  entitled  to  a  repaymeiit, 
and  the  action  of  the  collector  was  equivalent 
to  a  then  decision  that  they  wereuotsoen- 
titled,  against  which  decision  they  protested. 
Up  to  that  time  there  was  no  ground  for  a  pro- 
test, and  when  the  necessity  therefor  appeared 
it  was  made  at  the  time  of  the  particular  pay- 
ment complained  of  and  was  given  that  effects 
a  very  different  thing  from  carryioi;  it  back 
to  the  previous  payment  when  there  was  no 
complaint. 

In  Moke  v.  Barney,  5  Blachf.  274,  Mr,  Jue- 
tice  Nelson  held  that  the  requirement  of  tha 
Act  of  February  26,  1845.  of  a  written  protest 
in  order  to  sustain  an  action  against  thecolleo- 
tor  to  recover  duties  back,  applied  to  ihe  pay- 
ment of  unascertained  as  well  as  ascenaioed 
* 'duties  or  duties  paid  under  protest;"  and  be 
there  said  that  the  protest  was  seasonablf 
made,  if  made  at  the  time  of  the  final  liqui- 
dation. In  that  case  the  question  arose  io  re- 
ference to  an  allowance  for  draft,  and,  jail  M 
in  the  instance  of  leakage,  the  notice  of  dir 
satisfaction  could  not  be  eiven  until  the  ground 
for  dissatisfaction  was  dinclosr'd. 

In  Erskine  v.  Van  Arsdale,  82  U.  8. 15  Wall 
75  [21:  68],  the  ruling  was  that  Uxes  iUep^Wf 
assessed  and  paid  may  always  be  recovered 
back  if  the  collector  understands  froa  tbe 
payer  that  the  taxes  are  regarded  as  Vi^^ 
and  that  suit  will  be  instituted  to  compel  tts 
refunding  of  them.  It  is  not  necessary  to  dit- 
cuss  the  cases  in  relation  to  the  existence  of 
such  duress  or  necesnity  as  make  a  pajrmcBt 
involuntary.  The  intention  of  the  statute  waa 
that  recovery  could  be  had  if  proper  notice  of 
dissatisfaction  was  given  at  the  proper  >ime. 
and,  as  already  remarked,  in  Brune  v.  Jfdrn- 
oU,  Taney,  183,  the  payment  of  so  muciiof 
the  duties  as  was  subsequently  disputed  wu 
really  made  under  mls^apprebension  of  fact 
In  Barney  v.  Watson,  92  U.  8. 449  [35:  W»]. 
the  same  rule  was  applied  to  the  itadiiioeal 
amount  required  on  final  liquidation,  bat  ibc 
protest  was  distinctly  held  not  to  cover  thai 
proportion  of  the  amount  assessed  illffsl'f 
which  had  been  included  in  the  prior  psf 
ment. 

♦In  D/ifM  V.  MtVer,  180  U.  8. 284. 287.  (3M 
289  [82:982, 933J,  it  was  bold  that  under  the  Act 
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of  1864  the  protest  could  be  made  at  any  time 
after  entry,  it  having  been  decided  in  the 
coart  below  that  it  comd  not  be  made  before 
floal  liquidation,  but  whether  it  could  be  made 
after  payment  was  not  a  question  presented 
for  consideration;  and  if arnoM  v,  Arune,  50 
U.  S.  9  How.  619  [18:  282],  was  referred  to 
as  generally  re;;arded  and  acted  on  as  laying 
dowD  a  general  rule  establishing  the  validity 
of  prospective  protests  as  it  was  in  8e?ieU  t. 
Fauche,  138  U.  S.  562  [34:  1040].  No  point 
was  ruled  in  these  cases  inconsistent  with  the 
conclusion  at  which  we  have  arrived,  which  is 
tb&t  these  protests  were  not  in  time.'  We  think 
this  results  from  the  language  of  the  statutes, 
the  facts  disclosed  by  the  record  and  the  de> 
cision  in  Barney  v.  Watson,  aupra,  in  which  the 
precise  question  was  squarely  presented. 

It  is  true  that  theevidenceof  a  custom  house 
broker  was  adduced  to  the  effect  that  where 
there  was  any  uncertainty  as  to  the  correct 
rate  of  duty  it  was  the  practice,  at  the  time  of 
the  trial,  to  take  from  the  merchant  what  was 
known  as  a  deposit  intended  to  more  than 
cover  the  exact  amount  of  duty;  but  we  do 
not  understand  this  practice,  if  it  prevailed 
prior  to  the  Act  of  June  80, 1864,  as  dispensing 
with  the  necessity  of  the  collector  making  his 
estimate  of  the  duties  by  fixing  in  dollars  tind 
cents  the  amount  which  prima  facie  the  im- 

S>rter  should  pay.  exacting,  if  in  doubt,  the 
f^er  of  two  possible  rates. 

In  this  case  the  collector  claimed  thirty  per 
cent  ad  valorem  and  two  cents  per  square  yard. 
The  importer  must  be  held  to  have  known 
whether  this  classification  was  objectionable  or 
not,  and  was  not  entitled  to  wait  until  final 
liquidation  to  make  up  his  mind  whether  ho 
would  protest  against  that  classification,  and 
on  what  ground  he  would  put  the  protest. 
In  not  protesting  he  accepted  the  rates  as 
they  stood  and  took  the  cbances  that  they 
might  be  lowered,  while,  if  they  were  in- 
creaseil  protest  would  then  be  effective  as  to 
such  increase,  or  if  the  basis  of  the  exac- 
tion was  changed.  There  was  no  increase, 
tod  apparantly  no  change.  The  reasonable 
inference  is  that  the  ground  of  the  refund  was 
some  inaccuracy  in  the  computations. 
366]*And  it  might  well  be  he]d,on  this  record 
thai  even  if  the  money  could  be  said  to  have 
been  paid  at  the  time  of  the  final  liquidation 
because  not  applied  until  then,  it  was  not  paid 
in  order  to  gt>t  possession  of  the  goods.  See 
nnder  subsequent  statutes:  United  States  v. 
Behlmnger,  120  U.  8.  109  [80:607];  Porter  v. 
Beard,  124  U.  8.  429  [81:490];  Merritt  v. 
Cameron,  137  U.  8.  542  [84:  772];  Oadwalader 
▼.  Partridge,  137  U.  8.  553  [34:78H];  8ch4>enr 
fM  V.  Hendricks,  162  U.  8.  691  [38: 601]. 

2.  Among  the  goods  imported  were  certain 
plain  bareges  and  grenadines,  each  composed 
of  a  silk  warp  and  worsted  weft.  No  samples 
of  these  imports,  oi  any  similar  goods  im 
ported  by  Kickard,  were  put  in  evidence. 
A  sample  was  shown  to  one  of  the  witnesses 
(and  other  similar  evidence  was  adduced,  not 
differing  from  that  of  this  witness),  who  testi- 
fied that  it  "  was  known  in  this  country  in 
1861  as  a  grenadine  or  a  barege."  This  was 
objected  to,  because  **in  no  way  connected 
^itb  any  goods  in  suit,"  but  was  admitted  as 
Exhibit   44,  jind  defendant  excepted.    The 
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witness  was  then  shown  another  sample,  as  to 
which  he  testified  that  it  *'  was  a  barege,  but 
it  might  be  called  a  grenadine  sometimes." 
This  was  also  admitted  under  exception  and 
marked  44.  The  next  sample  *'wa8  a  grena- 
dine, what  they  call  an  iron  barege,  or  an  iron 
frame  barese;  •  .  .  that  the  real  name 
for  it  was,  in  French,  canevas,  because  they 
resembled  canvas;  that  when  they  came  here 
they  got  the  name  of  iron  bareges;  that  it  was 
not  a  species  of  grenadine;  it  was  a  grenadine, 
only  it  had  a  disposition  of  threads  more  or 
lessheavy  or  harsh."  This  was  likewise  ad- 
mitted, under  exception,  as  Exhibit  45.  The 
witness  further  testified  that  ''Exhibit  44  did 
not  differ  at  all  from  a  plain  barege,  a  silk  and 
worsted  barege  as  known  in  trade  and  com- 
merce in  1861,  '62,  '68,  and  '64;  it  was  simply 
a  barege;  that  exhibit  45  was  a  grenadine,  and 
in  1862,  '63,  and  '64  was  known  in  trade  and 
commerce  in  this  country  as  an  iron  'barege; 
that  it  did  not  differ  in  any  respect  from  what 
was  known  in  trade  and  commerce  in  this 
country  in  1862,  '8,  and  '4  as  grenadine; 
.  .  .  that  he  did  not  know  anything  about 
the  bareges  in  this  suit;  that  there  was  a  great 
variety  of  grenadines;  .  .  .  that  if  a 
grenadine  were  *o(  a  quality  worth  65  [367 
cents  it  would  not  represent  at  all  one  that  was 
worth  $1.25;  .  .  .  that  he  did  not  know 
anything  about  the  grenadines  in  this  suit." 
The  jury  found  for  the  plaintiffs  as  to  the 
grenadines.  There  was  qo  evidence  adduced 
of  the  loss  or  destruction  by  Rickard  of  the 
samples,  nor  did  the  lapse  of  time  raise  any 
presumption  of  such  loss  or  destruction.  The 
protest  for  purposes  of  suit  was  made  not  long 
after  the  importations,  and  the  action  was 
commenced  in  1866  by  the  same  attorney  who 
was  spared  to  try  the  case  nearly  a  quarter  of 
a  century  afterwards.  The  goods  were  not 
perishable  in  nature  and  no  reason  was  given 
why  the  necessary  samples  were  not  preserved. 
It  must  be  assumed  that  all  material  testimony 
bearing  upon  these  exhibits  was  incorporated 
in  the  bill  of  exceptions,  and  we  cannot  dis- 
cover therefrom  that  the  articles  imported  by 
Rickard  under  the  name  of  grenadines  were 
iron  bareges  or  claimed  by  him  to  be  such. 
Unless  this  were  so,  the  sample  numbered  45 
was  not  relevant.  Nor  does  it  appear  that 
there  was  any  evidence  to  connect  the  samples 
introduced  with  the  importations  in  question, 
or  fairly  tending  to  establish  substantial 
identity  between  them  and  the  importers* 
goods.  We  are  of  opinion  that  these  samples 
were  incapable  of  raising  any  reasonable  pre- 
sumption or  inference  as  to  whether  the  goods 
were  properly  classified,  and  that  their  admis- 
sion tended  to  mislead  the  jury.  And  if  there 
were  some  evidence  of  resemblance,  still  we 
think  as  the  record  stands  the  proof  came 
within  the  rule  laid  down  by  Mr,  Justice 
Stephens:  "A  fact  which  renders  the  exist- 
ence or  non-existence  of  any  fact  in  issue 
probable  by  reason  of  its  general  resemblance 
thereto,  and  not  by  reason  of  its  being  con- 
nected therewlLh,  ...  is  deemed  not  to 
be  relevant  to  such  fact.  •  .  •"  Dig.  Ev. 
art.  10. 

Judgment  reversed  and  cause  remanded  with 
a  direction  to  arant  a  new  trioL 
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Oo^Tddi, 


JOHN  H.  COLVIN,  Appt.. 

CITY  OP  JACKSONVILLE  ei  ok 

(See  8.a  Beporter^  ed.  86M(70J 

CertifieaU  cf  eircuU  oourU 

In  an  appeal  upon  the  qnestlun  of  jnrladlctlonQn* 
der  the  fifth  section  of  the  Judidary'-A  ct  of  March 
8. 1801,  a  certtfioate  by  the  droutt  coart  present- 
ing such  question  for  the  determination  of  this 
oourt  is  required  in  order  to  luFOke  the  exercise 
by  this  court  of  its  appellate  Jurisdiction*  and 
the  absence  of  such  certificate  is  fatal  to  the 
maintenance  of  the  appeal. 

[No.  871] 

SybmiiUd  March  lU  1895.    Decida  AprU  J, 

1895. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Florida,  dismissing  for  want  of  ju- 
risdiction a  suit  in  equity  brought  by  John  H. 
Colvin,  complainant,  against  the  city  of  Jack- 
Bonville  et  al,,  defendants,  to  restrain  the  de- 
fendants from  issuing  and  disposing  of  bonds 
of  the  city  to  the  amount  of  onemilnon  of  dol- 
lars, and  the  order  denying  plaintiff  leave  to 
amend  his  bill  by  joining  other  parties  com- 
plainant so  as  to  make  the  amount  in  dispute  to 
exceed  $2000.    DumUted, 

Statement  hv  Mr,  JubUcs  Shlrast 
On  May  8, 1804.  John  H.  Colvin,  describing 
himself  as  a  citizen  of  the  state  of  Illinois, 
filed  a  bill  of  complaint  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  against  the  city  of  Jacksonville,  a 
municipal  corporation  of  the  state  of  Florida, 
and  one  D.  U.  Fletcher,  mayor  of  said  city, 
wherein,  alleging  that  he  was  the  owner  of 
property^  real  and  personal,  to  the  amount  of 
$50,000  within  said  city  and  subject  to  muni- 
cipal taxation,  he  prayed  that  the  defendants 
should  be  restrained  from  issuing  and  dispos- 
ine  of  bonds  of  the  dtv  to  the  amount  of  one 
million  of  dollars.  The  grounds  of  relief 
stated  in  the  bill  were  that,  after  the  qualified 
electors  approved  the  issue  of  the  bonds  pay- 
able in  lawful  money,  the  city  council,  by  or- 
dinance, provided  that  it  should  be  payable  in 
gold  coin;  and  that  the  law  under  which  the 
question  of  issuing  the  bonds  had  been  sub- 
mitted to  the  electors  was  illegal  and  void,  be- 
cause repugnant  to  the  Constitution  of  Uie 
United  States.  The  bill  was  subsequently 
amended  and  an  answer  was  filed,  denying 
that  the  complainant  was  a  citizen  of  the  state 
of  Illinois  and  that  he  had  taxable  property  in 
the  city  of  Jacksonville  to  the  amount  of 
$50,000. 

There  was  a  motion  for  an  injunction  and 
the  api>obitment  of  a  receiver,  and  on  the  8d 
day  of  December,  1894,  the  court  denied  the 
motion  for  an  injunction;  and  thereupon  the 
360]  complainant  *filed  a  motion  and  asked 
leave  to  further  amend  his  bill  by  loining  as  par- 
ties complainant  the  names  of  other  owners  of 
property  assessable  by  the  city,  to  that  the 
joint  liability  of  tuch  owners  and  the  com- 
plainant would  exceed  $2000  for  taxes,  and 
thus  remove  the  objection  to  the  jurisdiction 
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of  the  court  that  the  unonnt  involved  te  di0> 
pute  did  not  exceed  the  sum  of  $2000. 

On  December  4, 1804,  the  court  denied  lesvv 
to  amend  the  bill,  and  made  a  final  decree  dis- 
missing the  bill  for  want  of  jurtedictioa. 
Thereupon  the  complainant  prayed  for  aa  a|^ 
peal  to  the  Supreme  Court,  which  waa  allowed 
by  the  district  judge. 

Mr.  H,  Btsbee  for  appellant 
Me8ir$,  John  C.  Owipmr  and  A.  W.  CbA- 
reU  for  appellees. 

Mr.  JuiUoe  ShirMi  delivered  the  opinion  of 
the  oourt: 

It  is  claimed  on  behalf  of  the  appdlaot  that 
the  appeal  may  be  sustained  in  this  case  be- 
cause it  is  one  in  which  the  question  of  the 
jurisdiction  of  the  court  below  to  an  issoe,  and 
thus  within  section  five  of  the  Judiciary  Ad 
of  March  8, 1801. 

But  that  section  provides  that  "in  soch  case 
the  question  of  jurisdiction  alone  shall  be  cer- 
tified to  the  supreme  court  from  the  court  be- 
low for  decision/'  and  tliis  recoid  does  nol 
disclose  any  such  certificate. 

Accordinglv  no  course  is  kfl  open  to  thii 
court  but  to  dismiss  the  appeal  for  want  of  jv- 
risdiction.  Any  discussion  of  this  qnestioB  of 
practice  is  rendered  unnecessary  1^  the  full 
treatment  it  recdved  in  the  recent  case  of 
Maynard  v.  HeM,  151  U.  &  824  [88:  172], 
wherein  it  was  held  that  in  the  instance  of  an 
appeal  upon  the  question  of  jurisdiction  under 
the  fifth  section  of  the  Act,  a  certificate  bj  the 
circuit  court  presenting  sudh  question  for  the 
determination  of  this  court  is  explicitly  snd  la 
terms  required  in  order  to  invoke  the  exerrin 
by  this  court  of  its  *appe11ate  jurisdic*  [870 
lion,  and  that  the  absence  of  such  certificate  is 
fatal  to  the  maintenance  of  the  appeaL  See 
likewise  Shields  v.  Coleman^  amU^  Wk 

Appeal  di9mis$ed. 


JAMES  A.  CARB,  Admr.  of  Robert  &  St» 
vens,  deceaised,  Pif.  in  Err., 
t. 

WILLIAM  KICHOLa 
(8ee  8.  GL  Beporter*s  ed.  ^Steveng*  Admar.  r.  JflH^ 

AmendmenU  qf  pleading$,  ttc^Federal  fMS^ 

Hon. 

L   Amendments  of  pleadings  or  other  proewdteii 

N<yrm.— Am  to  rsmovolc/eaiiset,  umditr  Aei  tf  Vk 
cUixenMMp^  see  note  to  Meyer  v.  Delsvtrt  & 
CoDStr.  Go.  fS:  698. 

AM  to  remowU  by  om  tif  two  or  morv  4tft»M^ 
MeparattUoonUrovenim^woowAmtoBkiouMf. 
son,  28:  SBS. 

Am  to  rtmooai  of  ecnises  fo  UntUd  SUfct 
tor  local  prcjuMco^  woo  notes  to  Gatncs  v.  FneaMa 
tt:  6M,  and  Jefferson  v.  Driver,  SS:  SST. 

Am  to  removal  of  oawfCM  from  MtaU  to  m$rdie'^ 

where  United  8tatm  CotutUuttom.  Aet  et  Otefi  ■■.  ^ 
treaty  eomee  in  queMtUm^  see  note  to  little  Totfe 
Gold  Wash.  1^  W.  Oo.  V.  Keyes,  Si:  SBSw  ^ 

Am  to  cMl  riotUM:  removal  of  conass,  wlWa  dffM 
see  note  to  Oivfl  Bights  Owes,  tti  SH. 

AMtoremovalofaetkmMaQakmi^ktre:!^^^^ 
I S4S,  see  note  to  Davis  v.  South  GtooUna.  ST:  9t 

1*7  r  8. 
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■TBM  a  rale  matten  otdlBcretton  with  the  trial 
eoort*  sod  a  writ  of  error  will  not  He  to  xerlew 
Ito  maOoa  in  reepeet  therero. 

1  Tbe  deofal  Iqr  a  state  court  of  an  application  to 
aoMod  a  petition  for  removal  is.  not  the  denial  of 
any  rlcbt  aeoored  by  the  Oonstitutlon  of  the 
United  Btatee. 

[No.  789.] 

8MbmUtedMaf€h8aS95.  DeeidsdAprQ  1,189$. 

F\  ERROR  to  the  Sapreme  Court  of  Mis 
Mwri,  to  review  tbe  Judgment  of  that  coart 
affirming  a  Judsment  of  the  circuit  court  of 
Pettis  county.  Ho.,  in  favor  of  the  plaintiff, 
WlUiaoi  KicboU,  in  a  proceedlDg  to  procure 
the  iflsoe  of  executions  a^inst  Robert  S.  Ste- 
v«is  and  another  as  stockholders  in  the  Tezaa 
h  Atlantic  Refrigerator  Car  Co.,  against  which 
be  had  recovered  a  judffment;  denying  the  mo- 
tion of  defendants  for  leave  to  amend  their  pe- 
tition for  removal  of  the  cause  to  the  United 
States  circuit  court  On  motion  to  dismiss  or 
affirm.     Affirmed, 

See  same  case  before  this  court,  180  U.  S. 
280  [S2:  914]. 

Btatement  by  Mr,  JiuHee  Brewer: 
In  January,  1881,  the  defendant  in  error  as 
'pisintiff  commenced  a  proceeding  in  the  Cir- 
cuit Court  of  Pettis  County.  Mo.,  to  procure 
the  issue  of  executions  against  Robert  S.  Ste- 
vens and  another  as  stockholders  in  tbe  Texas 
^  Atlantic  Refrigerator  Car  Company,  against 
which  he  had  previously  recovered  i  Judgment. 
This  proceeding  was  based  upon  section  736, 
Rev.  Stat.  Mo.  1879  (now  section  3517,  Rev. 
Stat  1889).    The  proceeding  was  removed  by 
tbe  defendants  to  the  Circuit  Court  of  the  Unit- 
ed States  for  tbe  Western  District  of  Mis- 
souri   In  that  court  upon  proper  pleadings  a 
trial  was  had  resulting  In  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  and  against  eaoi 
defendant  for  a  separate   amount.    Stevens 
brought  the  judgment  against  bim  to  this  court 
hy  writ  of  error,  but  on  examinatfou  it  was 
found  that  the  petition  for  removal  was  de- 
fective, in  that  it  failed  to  allege  the  existence 
of  diverse  citizenship  at  the  time  of  the  com- 
mencement of  the  proceeding  as  well  as  at  tbe 
time  of  the  application  for  the  removal.    The 
case  was,  therefore,  sent  back  to  the  United 
States  circuit  court,  with  instructions  to  re- 
mand it  to  the  state  court    8(e9en$  v.  Nichols, 
180  U.  8. 230  r83 :  914].  This  order  was  carried 
hito  effect  by  the  United  States  circuit  court.  In 
tbe  state  court  thereafter  an  application  was 
made  for  leave  to  amend  the  petition  for  the  re- 
871]  moval  *so  as  to  include  an  allegation 
of  diverse  citizenship  at  tbe  time  of  the  com- 
mencement of  the  proceeding.    This  applica- 
tion was  denied.    Subsequently  a  trial  was  had 
tnd  a  Judgment  rendered  in  favor  of  the  plain- 
tiif  and  against  the  defendant  Stevens,  which 
Judgment  was  affirmed  in  the  supreme  court 
of  the  state.    Whereupon  defendant  Stevens 
iued  out  this  writ  of  error. 


Mr,  Geo.  P.  B.  Jaekaon  for  defendant  in 
«ror,  in  favor  of  motion. 

Mesin.  GeA  A*  MedUl*  John  IT.  Bolme$ 
UKi  James  A.  Oarr  for  plaintiff  in  error,  in  op- 
position to  motion. 

W  V.  s. 


Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  supreme  court  of  the  state  held  that  tbe 
refusal  of  tbe  trial  court  to  permit  the  defend- 
ant to  amend  his  petition  for  removal  was 
proper.  Amendments  of  pleadings  or  other 
proceedings  are  as  a  rule  matters  of  discretion 
with  the  trial  court,  and  a  writ  of  error  will 
not  lie  to  review  its  action  in  refq;>ect  thereto. 
Walden  v.  Craig.  22  U.  S.  9  Wheat.  676  [6: 
164]:  Chirac  v.  Reinicker,  24  U.  S.  11  Wheat 
280  [6: 4741:  United  States  v.  Buftrrd,  28  U.  S. 
8  Pet  12  [7: 585];  Murphy  v.  8teu>art,  43  U.  S. 
2  How.  268  ni: 261]. 

Tbe  denial  by  a  state  court  of  an  application 
to  amend  a  petition  for  removal  is  therefore 
not  tbe  denial  of  any  right  secured  by  the  Con- 
stitution of  ^be  United  States.  Orehors  v.  Ohio 
db  M.  B.  Co.  181  U.  S.  240  [38: 144];  Pennsyl- 
vania Co,  V.  Bender,  148  U.  S.  255  [37: 441], 

The  judgment  is,  ^iertfore,  affirmed. 


GEORGE  P.  ORCHARD,  Ptff.  in  mr.,[S72 

e. 

WILLIAM  ALEXANDER. 


EBEN  PIERCE,  Plff,  in  Ehrr., 

V, 

JAMES  A.  FRACE. 

(See  8.  a  Reporter^  ed.  872-881) 

Decision  of  local  land  officers,  ?Ufw  reviewfMe, 

The  decision  of  tbe  local  land  oflBcers  as  to  tbe  set- 
tlement on  an  improvement  of  public  land  under 
a  pre-emption  claim,  when  the  question  arises  be- 
tween different  olklmants,  is  subject  to  appeal  to 
and  review  by  the  Commissioner  of  the  General 
Ltfnd  Oifloe  and  by  the  Secretary  of  the  Interior. 
[Nos.  192,198.] 
Argued  and  Submitted  March  IS,  1895,    De- 
eided  Apnl  1, 1895. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Washington,  to  review  tbe  judg- 
ments of  that  court  afl9rmiDg  tbe  judgments  of 
the  superior  court  of  that  state  in  and  for  the 
county  of  Pierce,  in  favor  of  tbe  defendant  in 
each  of  tbe  above  entitled  actions,  William  Alex- 
ander and  James  A.  Frace,  in  actions  severally 
brought  by  the  plaintiffs  therein,  Gkorge  F. 
Orchard  and  Eben  Pierce  for  the  recovery  of 
possession  of  land  and  tbe  rents,  issues  of  prof- 
its thereof  in  said  county  of  Pierce.  Affirmed^ 
See  same  case  Pierce  t.  Fraoe,  2  Wash.  81. 


Statement  by  Mr,  Justice 

While  these  two  cases  differ  in  their  par- 
ticular facts,  they  agree  in  the  question  in- 
volved, and  for  coDveoiencemav  be  considered 
together.  As  the  opinion  of  the  supreme 
court  of  the  state  of  Washington  was  fifed  in 
the  second  case,  the  special  facts  of  that  will 
be  stated.  The  action  was  commenced  in  the 
district  court  of  the  territory  of  Washington, 
sitting  in  and  for  the  county  of  Pierce. 

The  complaint  alleged  that  the  plaintiff  was 
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the  owner  and  entitled  to  the  possession  of  a 
certain  described  tract  or  parcel  of  real  estate 
situate  in  the  county  of  Pierce,  and  prayed 
judgment  for  the  recovery  of  possession,  to- 
gether with  rents,  issues,  and  profits.  ' 

The  answer,  beyond  a  general  denial,  set  up 
by  way  of  equitable  defense  that  on  December 
20,  1880.  the  land  described  in  plaintiff's  com- 
plaint was  unoccupied,  unappropriated  public 
land  of  the  United  States,  and  that  on  that 
day  the  plaintiff  filed  his  declaratory  statement 
therefor  under  the  pre-emption  laws  of  the 
United  States;  that  on  February  18. 1888,  he 
made  his  final  proof,  and  on  March  12, 1883, 
his  cash  entry  was  allowed  by  the  register  and 
receiver  of  the  local  land  oflSce;  that  on 
August  7, 1883,  the  defendant  filed  in  the  of- 
fice of  the  Commissioner  of  the  G^eral  liand 
Ofllce,  and  afterwards  with  the  local  land  of- 
ficers, his  corroborated  affidavit,  in  wbich  he 
alleged  that  plaintiff  had  at  no  time  established 
373]  *his  residence  on  the  land;  that  he  had 
failed  to  improve  and  cultivate  the  same  as  re- 
quired by  law,  and  that  the  ca^h  entry  had  been 
procured  by  fraud;  that  on  May  16,  1885,  the 
Commissioner  of  the  Gkneral  Land  Office  or- 
dered a  heariqg  on  tiiose  charges  before  the 
local  land  officers,  and  that  in  pursuance  of 
such  order  the  plaintiff  and  defendant  ap- 
peared before  those  officers  on  July  18,  1885, 
for  a  trial  of  the  questions  raised  ana  presented 
by  the  defendant's  affidavits;  that  a  trial  was 
had,  evidence  was  submitted,  and  the  case 
argued  by  counsel,  and  thereupon  the  local 
land  officers  found  as  facts  that  the  plaintiff 
had  at  no  time  established  his  residence  on  the 
land  embraced  in  his  entry,  and  that  he  had 
failed  to  improve  and  cultivate  the  land  as  re- 
quired by  law,  and,  as  a  conclusion  of  law 
therefrom,  that  the  plaintiff's  entry  should  be 
canceled;  that  the  plaintiff  appealed  to  the 
Commissioner  of  the  General  Land  Office, 
who,  on  June  8.  1886,  affirmed  the  decision  of 
the  local  land  officers;  that  he  took  a  further 
appeal  to  the  Secretary  of  the  Interior,  who, 
on  March  81, 1888,  sustained  the  Commissioner 
of  the  Qeneral  Land  Office,  and  canceled  plain- 
tiff's entry;  that  after  this  defendant  filed  up- 
on the  land  under  the  homestead  laws  of  the 
United  States,  made  final  proofs  thereon,  paid 
to  the  gOTemment  of  the  United  States  the  re- 
quired price,  and  on  July  26.  1889,  received 
from  the  receiver  of  the  land  office  a  patent 
certificate  for  the  land,  by  virtue  whereof  he 
claimed  to  be  the  owner  and  entitled  to  the 
possession. 

To  this  answer  an  amended  reply  was  filed, 
in  which  the  plaintiff  alleged  that  the  proceed- 
ings initiated  by  the  defendant  were  wholly 
void  on  the  ground  that  the  officers  referred  to 
had  no  Jurisdiction  over  the  lands  or  of  the 

Elaintiff,  for  the  reason  that  the  United  States 
ad  theretofore  sold  and  disposed  of  the  land 
to  plaintiff  and  received  from  him  the  sum  of 
$400.  in  consideration  of  which  sum  the  United 
States  had  undertaken  and  agreed  to  execute 
and  deliver  to  him  a  patent  He  set  forth  in 
detail  that  he  had,  in  accordance  with  the  pre- 
emption laws  of  the  United  States  and  the  re- 
Quirements  of  the  General  Land  Office,  pub- 
lished notice  of  his  intention  to  make  final  proof; 
d74jthat  on  the  date  named  in  *sucb  publica- 
tion he  had  appeared  with  his  witnesses  before 
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the  local  land  officers  and  made  soch  fiaal 
proof,  and  paid  to  them  the  land  oflloe  fees 
and  the  sum  of  $400,  the  legal  price  of  tba 
land;  that  they  had  accepted  such  final  proof 
as  sufficient  and  received  such  sum  of  nioacy, 
and  executed  and  delivered  to  him  a  daplicai« 
receiver's  receipt  therefor,  and  that  thereupon 
he  became  entitled  to  have  and  receive  f  roim 
the  United  States,  in  the  doe  course  of  the  ad- 
ministration ofjthe  General  Land  Office,  a  pat- 
ent for  the  land;  that  no  lawful  proceeding 
had  ever  been  taken  by  the  United  States  to 
rescind  the  contract  so  entered  into  betweea 
the  government  and  himaelf,  nor  bad  the  cam 
of  $400,  or  any  part  thereof,  ever  been  repaid 
or  tendered  to  him  by  the  govemrorat     Ha 
denied  that  the  defendant  had.  in  bis  affidavita^ 
alleged  that  the  plaintiff  failed  to  improve  and 
cultivate  the  land  as  required  by  law,  er  tbat 
his  entry  had  been  procured  by  fraud.    Ha 
also  denied  that  the  decision  of  the  Cofflmia- 
sioner  of  the  General  Land  Office  was  afBmicd 
by  the  Secretary  of  the  Interior,  except  at  to 
finding  that  plaintiff  had  not  made  his  rea»- 
dence  upon  V^  land. 

To  this  amended  reply  the  defendaot  da> 
murred  on  the  ground  that  it  did  not  coataia 
facts  sufficient  to  constitute  a  defense  to  tl>« 
affirmative  matter  set  up  in  the  answer.  The 
demurrer  was  sustained,  the  case  at  the  time  of 
the  hearing  being  in  the  superior  court  of  the 
state  of  Washington  in  and  for  the  county  of 
Pierce,  Washington  having  been  admitSed  aa 
a  state  since  the  commencement  of  the  actioa. 
No  further  amendment  being  desired,  judg- 
ment was  entered  on  the  pleiulingt,  in  itvor 
of  the  defendant.  This  judgment  was  afflnaed 
\jj  the  supreme  court  of  the  state  {Pieret  v. 
Fk-aee,  2  Wash.  81)  wheienpoa  pUiotiff 
brought  this  writ  of  error. 

Me$9rs.  W.  H,  Pritehard,  8.  F.  VkOUfi 
and  F.  D.  McKenney  for  plaintiflb  in  error. 

Messrt.  C.  C.  Laneaatar,  JoAa  P.  Ju4m% 
and  W.  0.  Sharpttein  for  defendants  fai  error. 

^Mr.  JiuUee  Brew«r  ddirered  the  (37ft 
opinion  of  the  court: 

Section  2259,  Rev.  Stat  authorites  one  poi> 
sessed  of  certain  personal  quallflcaiions,  "«1m 
has  made,  or  hereafter  makes,  a  scttlemeiil  ia 
person  on  the  public  lands  subject  to  pie-ea|h 
tion,  and  who  inhabits  and  improves  the  sane, 
and  who  has  erected  or  shall  ered  a  dwelliaf 
thereon,**  to  enter  not  exceeding  160  acrsk 
Section  2262  provides  that  before  any  peftoa 
shall  be  allowed  to  enter  landa  he  shall  asks 
oath  before  the  register  or  receiver  that  he  hm 
never  had  the  benefit  of  any  right  of  pr» 
emption;  that  he  is  not  the  owner  of  820  acfca 
of  land;  that  he  has  not  aettled  upon  aad  ta* 
proved  the  land  for  speculation,  but  io  gooi 
faith  to  appropriate  it  to  his  owa  exchmve 
use,  and  tnat  he  has  not  directly  or  indirectly 
made  any  agreement  or  contract  by  which  tte 
title  which  he  is  to  acquire  is  to  inure  ia  whols 
or  in  part  to  any  person  except  himsdf;  tad 
further  that  a  false  oath  in  these  respects  iball 
forfeit  the  money  which  he  has  paid  aad  all 
right  and  title  to  the  land.  This  oath  ii  to  bs 
filed  in  the  local  land  office  aad  a  dnplicats 
thereof  transmitted  to  the  Ckneral  Laad  Ofloa 
Section  2268  reads: 

U7r.& 
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"Prior  to  Any  entrfes  befn^  mftde  under  and 
bjTirtue  of  the  provisioDS  of  section  twenty- 
two  hundred  and  fifty-nine,  proof  of  the  set- 
tleonent  and  improvement  thereby  required 
•hall  be  irnide  to  the  satisfaction  of  the  register 
wad  receiver  of  the  land  district  in  which  such 
landa  He.  as^reeably  to  such  rules  as  may  be 
prescribed  by  the  Secretary  of  the  Interior." 

The  contention  of  the  plaintiff  is  that  this 
hst  section  authorizes  a  quasi  Judicial  hearing 
before  the  local  land  officers,  whose  decision 
Is  tantamount  to  a  judgment  binding  both  the 
gqveroment  and  the  applicant  in  respect  to  the 
natter  of  settlement  and  improvement,  and 
one  which,  inasmuch  as  no  special  right  of  ap- 
peal or  review  is  given,  is  not  subject  to  re- 
examination  by  the  Commissioner  of  the  Gen- 
eral Land  Office  or  the  Secretary  of  the  Inte- 
rior, but  is  a  final  adjudication  as  to  those 
mattera.  As  a  necessary  result  therefrom  he 
contends  that  the  order  of  the  Commissioner 
376]  directing  a  hearing  on  the*charges  made 
by  the  defendaht.  as  well  as  the  hearing  before 
the  local  land  officers  in  pursuance  thereof ,  were 
all  without  autboritv  and  unavailing  to  dis- 
turb the  conclusive  force  of  the  adjudication 
theretofore  made.  Upon  the  question  which 
this  contention  presents  the  case  depends,  and 
lo  it,  therefore,  we  direct  our  attention. 

If  there  were  no  other  provision  in  the  stat- 
utes than  that  found  in  section  2263,  the  con- 
tenUon  of  the  plaintiff  would  find  support  in 
the  df^ifdons  of  this  court.  By  the  Act  of 
May  29,  1830  (4  Btat  at  L.  420)  the  right  of 
pre  empt  Ion  was  given  to  certain  settlers  on 
the  putilic  lands.  Section  8  was  similar  to 
section  2203,  in  that  it  required  that  prior  to 
an  entry  * 'proof  of  settlement  or  improvement 
shall  be  made  to  the  satisfaction  of  the  register 
and  receiver."  In  LytUr.  Arkansas,  50  U.  8. 
9  How.  814  [13:  153],  it  was  held  that  their  de 
dsion  was  conclusive  upon  the  questions  of 
settlement  and  improvement,  the  court  saying: 
•The  register  and  receiver  were  constituted, 
by  the  Act,  a  tribunal  to  determine  the  rights 
of  those  who  claim  pre  emption  under  it.  From 
their  decision  no  appeal  was  given.  If,  there- 
fore, they  acted  within  their  powers,  as  sanc- 
tioned by  the  Commissioner,  and  within  the 
law,  and  the  decision  cannot  be  impeached  on 
the  ground  of  fraud  or  unfairness,  it  must  be 
considered  final." 

Subsequently,  and  on  July  4,  1836  (5  Stat, 
at  L.  107^  Congress,  without  any  repeal  of  the 
Act  of  1830,  DHSsed  an  Act  to  reorganize  the 
General  L  tnd  Office,  the  first  section  of  which 
is  a^  follows: 

"That  from  and  after  the  passage  of  this 
Act,  the  executive  duties  now  prescribed,  or 
which  may  herenfter  be  prescribed  by  law,  ap- 
pertaining to  the  surveying  and  sale  of  the 
public  lands  of  the  United  States,  or  in  any- 
wise respecting  such  public  lands,  and.  also, 
such  as  relate  to  private  claims  of  .land,  and 
the  issuing  of  patents  for  all  grants  of  land  un 
der  the  authority  of  the  government  of  the 
United  States,  shall  be  subject  to  the  supervi- 
sion and  cx>ntrol  of  the  Commissioner  of  the 
General  Land  Office,  under  the  direction  of 
the  President  of  the  United  States." 

This  section,  so  far  as  any  question  here  is 
377]  concerned,  was  'substantially  carried 
forward  into  the  Revised  Statutes,  at  section 
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453.and  is  still  in  force.  Under  this  law  the  cane 
of  Barnard  v.  Asliley,  59  U.  8.  18  How.  43  [15: 
2851,  arose.  It  was  there  contended,  in  ac- 
cordance with  the  prior  ca<)es,  that  the  derision 
of  the  register  and  receiver  was  final  and  con- 
clusive, but.  the  entries  having  been  made  on 
ex  parte  affidavits,  the  right  of  review  by  the 
Commissioner  of  the  General  Land  Office  was 
sustained,  the  court  saying: 

"The  necessity  of  'supervision  and  control,' 
vested  In  the  Commissioner,  acting  under  the 
direction  of  the  President,  is  too  manifest  to 
require  comment,  further  than  to  say  that  the 
facts  found  in  this  record  show  that  nothing  is 
more  easily  done  than  apparently  to  estatilish, 
by  ez  parte  affidavits,  cultivation  and  posses- 
sion of  particular  quarter  sections  of  land, 
when  the  fact  is  untrue.  That  the  Act  of  1836 
modifies  the  powers  of  registers  and  receivers 
to  the  extent  of  the  Commissioner's  action  in 
the  instances  before  us,  we  hold  to  be  true. 
But  if  the  construction  of  the  Act  of  1836,  to 
this  effect,  were  doubtful,  the  practice  under 
it  for  nearly  twenty  years  could  not  be  dis- 
turbed without  manifest  impropriety. 

'*The  case  relied  on,  of  WifcacY,  Jaekson,  88 
U.  S.  18  Pet.  511  [10:270],  y^^  an  ejectment 
suit,  commenced  in  February,  1836;  and  as  to 
the  sets  of  the  register  and  receiver,  in  allow- 
ing the  entry  in  that  case,  the  Commissioner 
had  no  power  of  supervision,  such  as  was  given 
to  him  by  the  Act  of  July  4,  1836,  after  the 
cause  was  in  court. 

'*Ib  the  next  case,  Lytle  y.  Arkansas,  50  U. 
S.  0  How.  833  [13:1601.  all  the  controverted 
facts  on  which  both  sides  relied  had  trans- 
pired, and  were  concluded  before  the  Act  of 
July  4, 1836,  was  passed;  and  therefore  Its  con- 
struction, as  regards  the  Commissioner's  pow- 
ers, under  the  Act  of  1836,  was  not  involved. 
Whereas,  in  the  case  under  consideration,  the 
additional  proceedings  were  had  before  the 
register  and  receiver  in  1837.  and  were  subject 
to  the  new  powers  conferred  on  the  Commis- 
sioner." 

It  will  be  noticed  that  the  right  of  review  on 
the  part  of  the  Commissioner  of  the  Qeneral 
Land  Office,  sustained  by  this  decision,  was 
one  existing  under  the  Act  of  1836,  and  before 
the  Act  of  1841  (5  Stat,  at  L.  453)  section  11  of 
*which  provided  that  "all  questions  as  to[378 
the  right  of  preemption  arising  between  differ- 
ent settlers  shall  besettledby  the  register  and  re- 
ceiver of  the  district  within  which  the  land  is 
situated,  subject  to  an  appeal  to  and  a  revision 
by  the  Secretaiy  of  the  Treasury  of  the  United 
States."  This  section  is  substantially  re-en- 
acted in  the  Revised  Statutes,  section  2273. 
The  case,  therefore,  is  a  direct  decision  that 
the  power  of  supervision  and  control  granted 
by  the  Act  of  1886,  although  in  terms  extend- 
ing to  only  executive  duties,  included  the  right 
to  review  a  decision  of  the  local  land  officers 
as  to  the  matter  of  settlement  and  improve- 
ment, at  least  in  cases  in  which  the  proof  be- 
fore those  officers  was  by  ex  parte  affidavits. 
And  if  the  right  of  supervision  and  control 
over  their  decision  exists  under  those  circnm- 
stances,  it  is  difficult  to  perceive  any  reason 
why  it  does  not  exist  under  all.  There  is  cer- 
tainly nothing  in  the  statute  which  in  terms 
creates  anv  distinction,  and,  indeed,  in  the  na- 
ture of  things  there  is  no  foundation  for  any. 
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If  a  provision  that  proof  of  Bettlement  and 
improvement  shall  be  made  to  the  satisfaction 
of  the  local  land  officers  does  not  exclude  a  re- 
view, when  such  officers  are  satisfied  by  evi- 
dence in  writiDg,  there  is  no  legal  principle  on 
which  it  can  be  held  that  there  is  no  review 
when  they  are  not  satisfied  by  written  evidence, 
but  require  in  addition  ond  testimony.  In- 
deed, could  not  the  Secretary  of  the  Interior, 
by  virtue  of  the  power  given  him  in  said  sec- 
tion 2268,  prescribe  as  a  rule  of  procedure  that 
only  affidavits  should  be  receivable,  and  so 
bring  every  case  within  the  letter  of  this  do- 
cisioD?  But  the  grant  of  power  to  the  local 
officers  is  not  limited  by  the  manner  in  which 
they  exercise  that  power,  and  does  not  rest  at 
all  upon  the  kind  of  evidence  on  which  they 
act.  Their  adjudication  must  be  final  in  all 
cases,  or  it  is  final  in  none.  It  was  final  when 
no  supervising  power  was  by  statute  vested  in 
the  Commissioner  of  the  General  Land  Office. 
It  cf^ased  to  be  final  when  the  general  power 
of  review  and  supervision  of  all  * 'executive 
duties"  concerning  the  survey  and  sales  of 
lands  was  vested  in  the  higher  officials  of  the 
Land  Department  at  Washington. 

Stress  is  laid  upon  the  words  "executive  du- 
879]  ties"  as  though  *the  approval  of  the  evi- 
dence of  settlement  and  improvement  was  not 
an  executiveduty  buta  purely  judicial  act  This 
is  a  mistake.  True,  it  involves  the  weighing 
of  testimony  and  theexercise  of  judgment,  but 
equally  so  do  many  administrative  acts.  The 
approval  of  a  bond,  for  instance,  involves  an 
inquiry  as  to  the  sufficiency  of  the  sureties, 
which  is  to  be  determined  by  the  testimony  in 
support  thereof,  as  well  as  a  consideration  of 
the  question  whether  its  terms  satisfy  all  the 
demands  of  the  law.  But  who  would  think 
of  calling  it  a  purely  Judicial  act?  Any  deter- 
mination of  a  ministerial  officer  may  by  statute 
be  declared  final  and  conclusive,  but  sudi 
finality  does  not  change  its  character  and  trans- 
form it  from  an  executive  to  a  judical  act. 

The  approval  of  the  evidence  offered  in  re- 
spect to  settlement  and  improvement  is  only 
quasi- judicial.  It  is  as  much  an  administrative 
as  a  judicial  act  There  is  no  contest  before 
the  register  and  receiver.  No  one  represents 
the  government  The  action  taken  is  purely 
ex  parte.  It  is  only  one  step  in  the  procedure 
by  which  through  an  executive  department 
the  title  to  public  land  is  obtained  by  an  indi- 
vidual. 

In  this  connection  It  may  be  remarked  that 
the  plaintiff  in  bis  amended  reply  does  not  al- 
lege that  the  local  land  officers  demanded  from 
him  oral  testimony,  or  that  they  did  not  act 
alone  upon  written  evidence  filed  with  them. 
There  is,  therefore,  nothing  in  the  record  which 
excludes  the  case  from  the  very  terms  of  the 
decision  from  which  we  have  just  quoted. 

Since  that  decision  the  question  of  the  su- 
peryising  power  of  the  seneral  officers  of  Uie 
Land  Department  has  been  more  than  once 
presented  to  this  court.  In  ffarknes$  v.  Under- 
Ml,  66  U.  S.  1  Black.  816  [17:208].  the  first 
proposition  in  the  syllabus  is  thus  stated:  **A 
fraudulent  entry  of  public  land  allowed  by  a 
register  and  receiver,  upon  false  proofs  of  set- 
tlement, occupancy  and  hotisekeeping,  may  be 
set  aside  and  vacated  by  the  Commissioner  of 
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the  General  Land  Office.*  And  In  the  opin- 
ion, pronouoed  by  Mr.  JutUee  Oatron,  It  it 
said:  "The  question  is  again  raised,  whether 
this  entry,  having  been  allowed  by  the  recfster 
and  receiver,  could  be  set  aside  by  the  Uon^ 
missioner.    All  the  officers  administeitDir  the 

{>ublic  lands  were  bound  by  *the  r^u  [380 
ations  published  May  6, 1886.  L.  L  ft  O.  88. 
These  regulations  prescribed  the  mode  proceed- 
ing to  vacate  a  fraudulent  occupant  entry,  aod 
were  pursued  in  the  case  before  the  court.  Thla 
question  has  several  times  be«i  raised  and  d^ 
cided  in  this  court,  upholding  the  CommiMtos- 
er*8  powers.  QarUmd  v.  Wynn,  61  U.  8.  88 
How.  a  [15: 8081:  LyUe  v.  Arkanmu.  68  U.  E 
82  How.  108  [16: 806]." 

Homier  v.  WaOaee,  87  U.  8.  875,  678  [84s 
1180, 1181],  was  a  case  coming  from  the  »> 
preme  court  of  California  (47  Cid.  461).  In  tht 
opinion  filed  in  the  state  court  there  is  quite  an 
extended  discussion  of  the  question  and  tht 
conclusion  reached  Is  in  favor  of  the  review- 
ing power  of  the  0ommis8ion«of  the  Geaeiil 
Land  Office. 

In  this  court  the  opinion  was  announced  by 
Mr,  Juttice  Field,  who  thiu  stated  the  facts 
and  the  decision: 

**In  July,  1866,  the  plaintiff  filed  a  dedara- 
tory  statement  In  the  proper  land  office,  claim- 
ing to  pre-empt  the  premises  together  with 
other  land,  alleging  his  settlement  thoeon  in 
October,  1856,  and  in  September  followlaf 
made  proof  of  his  claim  before  the  registtr 
and  receiver,  and  was  allowed  to  enter  tbs 
land.  He  then  paid  the  purchase  mooey  aod 
obtained  a  certificate  of  payment  In  ths 
meantime,  the  Act  of  July  88, 1866,  waspansd, 
and  under  it  the  defendant  claimed  the  right 
to  purchase  the  premises.  The  OommitiioDer 
of  the  General  Land  Office  thereupon  dirscled 
the  register  and  receiver  at  Ban  Frandsoo  to  in- 
vestigate the  entry  of  the  plaintiff,  and  to  takt 
such  testimony  as  might  be  offered  by  him 
and  the  defenaant  concerning  their  respectifs 
claims,  and  report  the  same  to  him,  tofethsr 
with  their  decision.  Both  parties  appesied 
before  these  officers  and  supported  their  r^ 
spective  claims.  The  decision  of  the  oSkm 
was  In  favor  of  the  plaintiff:  the  defendaati|K 
pealed  to  the  Commissioner,  by  whom  the  d^ 
clslon  was  reversed,  and  Uie  land  awarded  ts 
him.  On  further  appeal  to  the  Secretsrj  of 
the  Interior,  the  decision  of  the  Commi«ioMr 
was  affirmed;  and,  upon  payment  of  the  ^ 
chase  money,  a  patent  was  issued  to  the  d»^ 
fendant  Tne  decision  of  the  OomnMoMt 
and  of  the  Secretary  was  clearly  correct** 

*It  is  true  that  the  case  in  thiscourt  did[3Sl 
not  turn  on  the  matter  of  settlement  or  ioprof^ 
ment  and  so  the  decision  does  not  reach  is 
the  question  here  presented,  but  it  is  pertlMSt 
as  an  affirmation  of  the  Oommisslooer'i  rigli 
of  review  of  pre-emption  entries.  _^ 

CbmWttis  V.  Kee9d,  188  U.  8.  456pS:tffl 
holds  directly  that  the  Commisdoner  bst.  at 
least  in  some  cases,  review  the  actioo  ofthi 
local  land  officers  In  renpect  to  such  ^^'^ 
though  declaring  that  his  power  Is  sot  irb^ 
trary  nnd  unlimited.  In  the  reoest  case  of 
Knighl  v.  United  Land  A»o„  148  U.  8.  lH 
177  [85:974,  978],  the  power  of  the  %tt3nM 
was  considered  at  length  by  Mr,  Juttiot  Lsatf* 
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who^  speaking  for  the  court,  said,  after  ref er> 
ling  to  sections  441,  458,  and  8478  of  the  Re- 
Tised  SUtutes: 

'The  i^irase,  'under  the  direction  of  the 
Secretary  of  the  Interior,'  as  used  In  these  seo- 
tioos  of  the  statutes,  is  not  meaningless,  but 
was  intended  as  an  expression  in  general  terms 
of  the  power  of  the  Secretary  to  supervise  and 
control  the  extensive  operations  of  the  land 
department  of  which  he  is  the  head.  It  means 
that,  in  the  important  matters  relating  to  the 
nle  and  disposition  of  the  public  domain,  the 
surveying  of  private  land  claims  and  the  issu- 
ing of  patents  thereon,  and  the  adminstration 
of  the  trusts  devolving  upon  the  government, 
by  reason  of  the  laws  of  Conmss  or  under 
treaty  stipulations,  respecting  the  public  do- 
main, the  Secretary  of  the  Interior  is  the  super- 
vising agent  of  the  government  to  do  Justice  to 
an  claimiants  and  preserve  the  rights  of  the 
people  of  the  United  States.  As  was  said  by  the 
Secretaiy  of  the  Interior  on  the  application  for 
the  recall  and  cancellation  of  the  patent  in  this 

rblo  case  (5  U.  S.  Land  Dec.494) :  *The  statutes 
placing  the  whole  business  of  the  depart- 
ment under  the  supervision  of  the  Secretary,  in- 
vest him  with  authorihr  to  review,  reverse, 
amend,  annul  or  affirm  aU  proceedings  in  the  de- 
partment havinff  for  their  ultimate  object  to  se- 
cure the  alienation  of  any  portion  of  the  public 
lands,  or  the  adjustment  of  private  claims  to 
lands,  with  a  Just  regard  to  the  rights  of  the 
public  and  of  private  parties.  Such  supervi- 
sion mav  be  exercised  by  direct  orders  or  by  re- 
382Jview  on  appeals.  *The  mode  In  which  the 
supervision  shall  be  exercised  in  the  absence 
of  statutory  direction  may  be  prescribed  by 
such  rules  and  regulations  as  Uie  Secretary 
may  adopt.  When  proceedings  affecting  titles 
to  lands  are  before  the  department  the  power 
of  supervision  may  be  exercised  by  the  Secre- 
tary, whether  these  proceedings  are  called  to 
his  attention  by  formal  notice  or  by  appeal. 
It  is  sufficient  that  they  are  brought  to  his 
notice.  The  jules  prescribed  are  designed  to 
facilitate  the  department  in  the  despatch  of 
business,  not  to  defeat  the  supervision  of  the 
Secretary.  For  example,  if,  when  a  patent  is 
about  to  issue,  the  Secretary  should  discover  a 
fatal  defect  in  the  proceedings,  or  that  by 
reason  of  some  newly  ascertained  fact  the  pat- 
ent, if  issued,  would  have  to  be  annulled,  and 
that  it  would  be  his  duty  to  ask  the  Attorney 
General  to  institute  the  proceedings  for  its  an- 
nulment* it  would  haitlly  be  seriously  con- 
tended that  the  Secretary  might  not  interfere 
and  prevent  the  execution  of  the  patent.  He 
could  not  be  obliged  to  sit  quietly  and  allow  a 
proceeding  to  Im  consummated,  which  it  would 
be  immedutely  his  duty  to  ask  the  Attorney 
General  to  take  measures  to  annul.  It  would 
not  be  a  sufficient  answer  against  the  exercise 
of  his  power  that  no  appeal  had  been  taken  to 
him  and  therefore  he  was  without  authority 
hi  the  nutter." 
We  have  made  these  somewhat  extensive 

2 notations  from  prior  decisions  in  order  to 
tiow  the  rulings  of  this  court  since  the  Act  of 
1836  in  favor  df  the  power  of  the  general 
officers  of  the  Land  Department  to  review  and 
correct  the  action  of  the  subordinate  officials 
in  all  matters  relating  to  the  sale  and  disposal 
of  public  lands.    These  cases  might  be  sup 
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plementedby  others  in  which,  with  more  or 
less  fullness  of  statement,  the  same  affirmations 
have  been  made. 

Similar  decisions,  some  upon  the  precise 
question  here  involved,  have  been  made  in 
several  state  courts.  See,  among  others,  the 
following  cases:  BeUcnoi  v.  Todd,  84  Iowa,  18; 
Minion  v.  Chreen,  2  Neb.  441:  HestreB  v.  Brer^ 
nan,  50  Cal.  211;  Figg  v.  Bensley,  52  Gal.  299; 
Bandaa  v.  Bdert,  7  Minn.  450;  Gray  v.  Stock- 
ion,  8  Minn.  529;  Judd  v.  BandaU,  86  Minn. 
12;  Darey  v.  •MeGarthy,  85  Kan.  T^2;  [383 
Oray  v.  MeOdnee,  14  DL  848;  Aldrieh  v.  At: 
drM,  87  Ul.  82;  MeLane  v.  Bovee,  85  Wis.  27; 
Vantongeren  v.  Heffernan,  6  Dak.  180. 

Again,  one  of  the  instructions  issued  bv  the 
Land  Department  to  the  registers  and  receivers, 
and  which  has  been  in  force  for  half  a  century, 
is  this:  **Final  proof  in  pre-emption  cases  must 
be  made  to  the  satisfaction  of  the  register  and 
receiver,  whose  decision,  as  in  other  cases,  is 
subject  to  examination  and  review  by  this  of* 
flee."  And  all  these  years  the  practice  has 
been  to  exercise  the  power  of  the  review  thus 
claimed.  1  Copp's  Land  Owner,  128, 124;  11 
Gopp's  Land  Owner,  181;  18  Gopp's  Land 
Owner,  18.  While,  of  course,  no  practice  of 
a  department  can  nullify  an  Act  of  Gongress, 
yet  such  practice,  if  uniform  and  long  con- 
tinued, is  a  matter  worthy  of  consideration  in 
determining  its  construction.  Bisath  v.  Wal- 
lace, 188  U.  S.  578,  682  [84: 1068, 1067].  So 
many  rights,  it  may  be  presumed,  have  been 
created  in  reliance  upon  it  that  the  courts  will 
hesitate  to  decide  that  the  construction  thus 
practically  asserted  is  erroneous,  and  %o  over- 
throw all  the  titles  depending  thereon. 

Of  course,  this  power  of  rev'iewing  &nd  set- 
ting aside  the  action  of  the  local  land  officers 
is,  as  was  decided  tn  GorihUiui  v.  Eessel,  128 
U.  8.  456  [8^:  482],  not  arbitraiv  and  unlim- 
ited. It  does  not  prevent  judicial  inquiry. 
Johnson  V.  Totnley,  80  Q.  8.  18  Wall.  72  [20: 
485].  The  party  who  makes  proofs,  which 
are  acceptea  by  the  local  land  officers,  and 
pays  his  money  for  the  land,  has  acquired  an 
interest  of  which  he  cannot  be  arbitrarily  dis- 
possessed. His  interest  is  subject  to  state 
taxation.  OarroU  v.  Safford,  44  U.  S.  8  How. 
441  [11:  671];  WUJieritpoon  v.  Duncan,  71  U. 
S.  4  Wall.  210  [18:  889].  The  government 
holds  the  legal  title  in  trust  for  him,  and  he 
may  not  be  dispossessed  of  his  equitable  rights 
without  due  process  of  law.  Due  process  in 
such  case  implies  notice  and  a  hearing.  But 
this  does  not  require  that  the  hearing  must  be 
in  the  courts,  or  forbid  an  inquiry  and  deter- 
mination in  the  Land  Department. 

While  the  departmental  practice  and  Judi- 
ciid  decisions  unite  to  compel  the  construction 
thus  placed  upon  the  statutory  provisions,  we 
may  add  that  if  the  question  were  entirely  new 
*we  should  beled  to  the  same  conclusion.  [384 
If  the  section  declaring  that  proof  in  respect 
to  settlement  and  improvement  should  be 
made  to  the  satisfaction  of  the  local  land  offi- 
cers, stood  alone,  as  it  formerly  did,  it  might 
well  be  contended  that  as  the  local  land  offi- 
cers were  the  ones  to  whose  determination  the 
question  of  settlement  and  improvement  was 
conflded,  and  as  there  was  no  statute  grant- 
ing any  review  of  their  determinations,  they 
must  be  taken  as  final  'It  was,  of  course. 
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•  competent  for  Congress  to  give  finality  to 
their  determinations,  and  having  given  them 
the  power  to  determine,  and  made  no  provis- 
ion for  any  review,  it  naturally  fo]lowe<l  that 
their  Judgment  was  final.  It  is  not  strange' 
that  the  mischiefs  liable  to  flow  from  such  a 
provision  attracted  the  attention  of  Contrrefis. 
Great  inequalities  in  the  administration  of  the 
Land  Department  of  the  United  States  would 
inevitably  ensue  if  the  final  determination  of 
matters  connected  with  the  sale  and  diMposal 
of  the  publir  lands  was  left  to  a  multitude  of 
local  land  officers.  The  character  and  amount 
of  testimony  which  would  be  held  sufficient 
in  one  slate  and  by  one  set  of  officers  would 
be  held  insufficient  in  another  slate  and  by 
another  set.  Loral  influences  might  help  or 
hinder  individuals  in  acquiring  titles  to  the 
public  lands.  Obviously,  in  order  that  equal 
Justice  might  be  administered,  it  was  neces- 
sary that  there  should  be  a  superintendence  of 
all  the  actions  of  the  local  land  officers  and 
all  the  proceedings  in  the  local  land  offices. 
And  so  it  was  that  Congress  made  the  several 
provisions  which  we  have  noticed  for  control 
by  the  general  officers  of  the  Land  Depart- 
ment of  proceedings  for  the  survey,  sale,  and 
disposHl  of  the  public  lands.  Indeed,  the 
language  of  section  2263,  upon  which  alone 
rests  the  contention  of  the  plaintiff,  is  itself 
suggestive  of  some  control.  While  it  says  that 
**  proof  of  the  settlement  and  improvement 
thereby  required  shall  be  made  to  the  satisfac- 
tion of  the  register  and  receiver  of  the  land 
district,"  it  also  provides  that  such  proof 
shall  be  made  "agreeably  lo  such  rules  as  may 
be  prescritied  by  the  Secretary  of  the  Inte- 
rior." It  may  tie  argued  that  this  onl^  con- 
temr>1atcs  that  the  Secretary  shall  prescril)e  the 
385]mode  of  procedure,  the  rules *by  which 
te^timony  shall  be  received,  and  does  not  neces- 
sarily interfere  with  the  provision  that  the 
proof  shall  be  satisfactory  to  the  register  and 
receiver,  or  grant  to  the  superior  officer  a  right 
to  revise  their  determination;  and  such  was 
the  construction  placed  on  the  similar  section 
prior  to  the  legislation  of  1886.  Nevertheless 
the  section  contemplates  that  the  proceedings 
shall  not  be  wholly  withdrawn  from  the  con- 
trol of  the  Secretary,  and  implies  that  they  are 
but  part  and  parcel  of  the  general  administra- 
tive system  for  the  disposal  of  the  public 
lands.  While  it  is  within  the  discretion  of 
Congress  to  segregate  any  particular  step  in 
the  proceedings  for  the  disposal  of  the  public 
lands  from  the  scope  of  the  general  system, 
and  place  it  outside  of  and  beyond  any  super- 
vising control  of  the  higher  officers,  yet  the 
courts  should  be  satisfied  that  the  language  in- 
dicates an  intention  on  the  part  of  Congress  so 
to  do  before  any  such  break  in  the  harmony 
of  the  system  (s  adjudged.  In  this  con  nee 
tion  reference  may  be  made  to  section  2278, 
which  provides  for  a  contest  between  two  par- 
ties claiming  the  right  of  pre-emption.  Such 
a  contest  is  to  be  heard,  in  the  first  instance, 
by  the  local  land  officers,  subject  by  express 
declaration  to  the  right  of  appeal  to  the  Com- 

\  sioner,  and  subsequently  to  the  Secretary  of 
the  Interior.    In  other  words,  when  any  indi 
▼idual  contests  the  validity  of  the  action  of 
the  local  land  officers  there  is  confessedly  the 
right  of  appeal    Gan  it  be  that  if  the  govern- 
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ment  is  the  onl^  party  wronged  by  thefr ; 
there  is  no  review  except  by  the  slow  mod  os- 
pensiv^  process  of  a  suit  in  the  courts? 

Some  reli.-mce  is  placed  on  the  case  of  Bmi- 
Urworth  v.  UniUd  8laU$,  112  U.  S.   60    [28: 
656],  in  which  it  was  held  that  the  SecreUry 
of  the  Interior  has  no  power  to  revise  the  ac- 
tion  of    the    Commissioner  of    Patents  ia 
awarding  to  an  applicant  priority  of  iDveo- 
tion  and  adjudging  him  entitled  to  a  patent 
But  an  examination  of  the  opinion  shows  that 
it  throws  very  little  light  upon  this  qoe-itioa. 
Indeed,  it  is   said  therein  that    *'eaich    case 
must  be  governed  by  its  own  text,  upon  a 
full  view  of  all  the  statutory  provisioos  io- 
tended  to  express  the  meaning  of  the  l^isla- 
ture;**  and  the  lack  of  power  in  the  Secrctarr  i« 
revise  *theaction  of  the  Commissioner  otlSSS 
Patents  in  the  particular  matter  was  denied  by 
reason  of  the  various  provisions  of  the  statute 
applicable  Uiereto,  among  others  one  provid- 
ing for  an  appeal  from   the   decision  of  the 
Commissioner  to  the  supreme   court  of  the 
District  of  Columbia,  whose  decision,  aa  ex- 
pressly declared  (Rev.   Stat.  §  4914)  "shall 
govern  the  further  proceedings  In  the  case." 
This   special  provision   for  an  appeal   to  a 
Judicial  tribunal,  with  a  declaration  aa  to  tba 
effect  of   the  decision  of  such  tribunal,  wai 
held  to  be  conclusive  so  far  as  respects  pro> 
ceedings  in  the  department    But  the  differ* 
endes  ^tween  the  two  cases  is  obvious.  Thera 
is  no  special  provision  for  an  appeal  from  the 
decision  of  the  local    land  officers  as  to  the 
matter    of    settlement    and     improvemeat; 
nothing,  therefore,  to  take  the  case  out  of  the 
general  gnu     of  power  to  the  Commissi ooer 
of  the  Generul  Land  Office  and  tlie  Secretary 
of  the  Interior  to  control  all  matters  in  r^ 
spect  to  the  sale  and  disposal  of  the  publiD 
lands. 

It  is  unnecessary  to  pursue  this  dlsca»> 
sion  further.  The  conclusions  of  the  su- 
preme court  of  the  state  of  Washington 
correct,  and  the  Judgments  are 'af&rmed. 


STEPHEN  A.  RALU  et  al.,  AffU^ 
HOWARD  D.  TROOP  n 


(See  8.  C  Baporter^  ed. 


Law  of  genial  average — act  ef 

truetton  of  teeed-^finding  qffads^ 


L   There  can  be  no  general  avermfe. 
has  been  a  voluntanr  and  saocessTuI 


V(ynL-A$to  from  what  UdbOUy  a 
a  common  carrier  i»  not  to  be  reKptmeOite  par  km  m 
damage  irOt  ejooneraU^  weib  note  to  N«w  ime9 
Steam  Nav.  Go.  t.  Merohants  Bank  of  Bosloa.  I> 
46S. 

A9  to  liahauy  of  oarrUr  by  water,  fer  Im  0 
damaoe  to  QoodAt  see  note  to  Mooie  v.  Ametiem 
Transp.  00.16:674. 

Am  toh'iw  fareoneionmenlf^ooodeveetetiiepn^ 
ertvinooneUtnee^atid  to  whom i$  the earriertev^ 
»i'4e  for  loeeor  injury*  see  note  to  Grove  v.  BriM. 
12:1142. 

A$  to  what  jptaee  (he  jta^UdietUmef  a^mtram  • 
confined^  see  note  to  Allen  v.  Newberry,  Nk  na 

Asto  haJbiUtvfor  nscsaaartes.  supyKw  eiitfnpii* 

U7  r.  t 


18H. 


Ralli  v.  Tkoop. 


part  of  the  mniitlme  adrentore,  made  for  the 
benefit  of  the  whole  adventure,  and  for  no  otber 
purpose,  and  by  order  of  the  owners  of  all  the 
iotereets  Included  in  the  common  adventure,  or 
the  authorized  reprpsentative  of  them. 
1  A  daim  to  contribution  In  general  averaire  for 
the  deatruotlon  of  ship  or  cargo  by  the  municipal 


authorities  of  a  port,  without  the  dlrectTon  of  the 
master  or  other  commandinjp  officer  of  the  ship, 
cannot  be  sustained. 

3.  On  appeal  from  the  circuit  court  under  the  Act 
of  February  16,  1876,  chap.  77,  9 1,  the  findings  of 
f&otB  by  the  circuit  court  are  conclusive. 

4.  The  destruction  of  a  vessel  by  the  act  of  the 


totk^  UabUUyfor  eonduot  and  aeU  of  master  and 
marimen^  see  note  to  the  United  States  y.  The 
Metekasbel,  11:  239. 

General  aceraoe^  what  is-^vroperty  liahU  to  con' 
tribute  to  aenerai  average  loss. 
All  Tiroperty  exposed  to  risk  of  stranding  must 
ooDtribute  in  general    average.    Mutual  Safety 
Ins.  Go.  T.  The  George,  Olcott.  157. 

All  property  on  board  the  vessel  at  Ihe  time  of 
the  jettison  and  saved,  unless  attached  to  the  per- 
son of  the  passenger,  te  brought  into  contribution. 
Harris  r.  Moody,  80  N.  Y.268.  86  Am.  Djc.  875:  Mc- 
Andrewa  v.  Thatcher,  70  XT.  8.  8  Well.  374  (18:  Ift?;: 
Columbian  Ins.  Co.  v.  Ashby,  38  XT.  8. 18  Pet.  881  (10: 
188):  United  States  v.  Ames,  1  Woodb.  &  M.  81: 
United  States  v.  Wilder,  8Sumn.!:06:  United  States 
T.  Barney,  8  Hughes.  545,  8  Am.  L.  J.  128:  '^^e  Siren 
T.  United  States  C*The  Siren**)  74  U.  S.  7  W.iU.  161; 
09: 188):  United  States  v.  Douglass  (**The  Davis**)  77 
U.  8.  10  WalL  18  (Ifh  876),  6  Blatchf.  138:  The 
Marquis  of  Huntly,  8  Hagg.  Adm«  246:  Brown  v. 
Stapyleton,  4  Blng.  119;  bevenue  Cutter,  No.  1, 
1  Brown.  Adm.  76, 11  Law  Rep.  N.  8. 281;  The  San- 
tisBima  Trinidad,  20  U.  8. 7  Wheat.  283  (5:  454). 

Bank  bills  are  regarded  as  property.  Harris  v. 
Moody,  supra. 

Money,  bills  of  credit,  choses  in  action,  etc, 
are  excepted  only  when  carried  like  clothes  or 
luggage  under  the  rersonal  car  of  the  passenger  or 
seaman.  Peters  v  Miliigan,  cited  in  Park,  Marine 
Ins.  (8th  ed.)  286;  Tbaoas  v.  Royal  Exoh.  Assur.  Co. 
Mar.  Dig.  164. 

It  is  only  property  saved  which  can  be  made  to 
oontribute  for  the  loss.  Simonds  v.  White,  2  Bam. 
ik  C.  805;  Scudder  v.  Bradford,  14  Pick.  13,  25  Am. 
Dec  355.    See  D.^sty,  Ship.  Sc  Adm.  S  299. 

Hie  removal  of  the  cargo  from  a  stranded  vessel, 
not  becfltise  the  cargo  was  in  danger,  but  merely 
to  Ughtcn  the  vessel,  does  not  make  a  case  for 
geoerrl  average.  Louisville  Underwriters  v.Pence, 
B3Ey.96. 

No  ojiicrlbntion  by  way  of  general  average  can 
he  collected  by  a  vessel  unseaworthy  when  she 
comm^Dces  her  voyage;  but  unseaworthiness 
caused  by  the  perils  of  the  sea  during  the  voyage 
does  not  prejudice  the  claim  of  the  owners  for 
general  average.  Broadnax  v.  Cheraw  &  S.  B.  Go. 
lPa.Dist.  B.251. 

The  primary  requisite  for  a  general  average 
charged  is  some  peril  common  to  ship  and  cargo, 
sod,  next,  some  sacrifice  or  expense  voluntarily  In- 
ourred  ty  one  part  Interested  for  the  safety  of 
the  whole  beyond  that  chargeable  to  it  by  law. 
Bowring  v.  Tbebaud,  42  Fed.  Bep.  794. 

A  ?o88ol  cannot  claim  contribution  founded  on  a 
■tnoding,  if  the  stranding  was  caused  by  negli- 
geooc   Pbippe  v.  The  Nicanor,  44  Fed.  Rep.  504. 

No  claim  for  general  average  can  be  sustained 
OD  account  of  letting  go  t  he  only  remaining  anchor 
■ad  permiting  the  immediate  stranding  of  the  ship 
la  an  unsuccivsf  ul  attempt  to  run  over  a  bar,  with 
no  otber  motive  than  to  save  the  lives  of  those  on 
hoard,  where  the  stranding  was  of  no  use  to  ship 
or  cargo,  and  would  inevitably  have  followed  in 
•boat  five  minutes  more.  8hoe  ▼.  Low  Moor  Iron 
00.46  Fed.  Rep.  125. 
^  A  ship  cannot  by  contract  exempt  Itself  from 
liability  for  general  average  oontribu  tion  while  the 
cargo  remains  subject  to  it.  The  Roanoke,  68  Fed. 
Bep.  270. 
Hie  owner  of  merchandise  which  while  being 
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carried  as  freight  upon  a  vessel.  Is  destroyed  or 
damaged  by  water  in  consequence  of  a  fire  aboard 
the  vessel,  is  entitled  to  partial  compensation  in 
general  average.  The  Rapid  U'ranslt,  52  Fed.  Rep. 
820. 

Insurance  upon  a  vessel  cannot  be  added  to  the 
value  of  what  is  saved,  for  the  purpose  of  increas- 
ing the  fund  to  be  distributed  in  general  average. 
The  Rapid  Transit,  supra. 

A  passenger*s  baggage  Is  to 'be  contributed  fon 
but  baggage  in  dally  use  does  not  contilbute  In 
general  average.  When  stored  in  a  shlp^s  compart- 
ments and  not  in  use  it  should  be  held  to  contribute 
by  a  pro  rata  deduction,  at  least  where  the  owners 
are  seeking  compensation  for  loss.  Heyev.  North 
German  Lloyd,  88  Fed.  Rep.  80. 

Damage  to  baggage  by  water  used  to  extinguish 
tire  in  a  compartment  of  an  iron  steamship  threat- 
ening the  safety  of  the  whole  ship,  is  a  general 
average  charge.  Heye  r.  North  Qerman  Lloyd, 
mpra. 

Ordinary  expenses  Incurred  >)ya  vessel  disabled 
at  sea  putting  into  a  port  of  ref  iige  for  repairs  are 
chargeableto  general  average.  The  Joseph  Far- 
well,  81  Fed.  Rep.  844. 

The  custom  on  a  coasting  voyage  to  carry  oil  in 
barrels  on  deck  when  the  under-deck  cargo  consists 
of  fish  scrap  does  not  impose  any  liability  on  the 
latter  to  contribute  in  general  average  for  the 
jettison  of  the  former.  Providence  Washington 
Ids.  Co.  V.  Bradley  Fertilizer  Co.  33  Fed.  Rep.  685. 

Vessel's  owners  are  not  entitled  to  a  general  aver* 
age  contribution  from  charterers  for  damage  froc 
the  vessel  springing  a  leak  after  taking  on  boar 
the  cargo  and    l)efore  starting  on  the  voyage 
Bowring  V.  Thebaud,  11 U.  8.  App.  648.  S6  Fed.  Rep. 
52a 

The  destruction  of  property  on  shipboard  by 
water  pumped  or  poured  upon  it,  through  the 
hatches  or  otherwise,  to  rescue  the  ship  and  cargo 
form  peril  by  fire,  constitutes  such  sacrifice  of  a 
part  for  the  whole  adventure  as  meets  the  require- 
ments for  general  contribution.  The  Roanoke,  50 
Fed.  Rep.  161. 

A  vessel  is  not  exempt  from  general  average  for 
a  portion  of  the  cargo  destroyed  by  the  pumping  of 
water  upon  It  In  extinguishing  a  fire  on  board,  by 
a  clause  in  the  bill  of  lading,  that  the  carriers  shall 
not  be  liable  for  any  loss  or  damage  arising  from, 
caused  by,  or  connected  with  lire,  wet,  combustion, 
and  heating.    The  Roanoke,  supra. 

The  owner  of  a  cargo  abandoned  at  sea,  who  pre- 
vents the  master  from  obtaining  possession,  and 
applies  for  and  secures  the  sale  of  the  property 
when  neither  Its  character  nor  the  necessity  of 
ascertaining  how  the  salvor^  services  are  to  be 
computed  renders  the  sale  necessarv,  subject?  him- 
self to  a  liability  for  payment  of  the  cargoes  pro- 
portion of  all  Just  averages  and  pro  rata  or  net 
freight.    The  Eliza  Line,  61  Fed.  Etop.  808. 

A  party  whose  negligence  has  made  the  sacrifice 
necessary  cannot  claim  a  general  average  upon 
contribution.    Snow  v.  Perkins,  80  Fed.  Rep.  884. 

Voluntary  stranding  through  negligence  upon 
the  part  of  the  ship  does  not  entitle  the  owners  to 
general  average.    Snow  v.  Perkins,  supra. 

The  community  of  Interest  between  a  wrecked 
vessel  and  cargo  for  the  purpose  of  general  average 
does  not  cease  until  the  vessel  is  In  a  place  of  safety 
at  the  dry  dock.  Wheeler  ▼.  Continental  Ins.  Co. 
20N.Y,S.R.908L 
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miniloiiMil  autbortttes  of  tbe  port,  although  ao* 
thoriaed  hj  the  municipal  law.  Is  not  a  Tolnntarj 
■aorltloe  of  part  of  a  maiitinie  adventure  for  tbe 
Mfety  of  the  rest  of  that  ad  venture,madeaocord- 
InR  to  maritime  law  by  the  owners  of  vesBol  or 
eargo  or  bj  the  master  as  the  affent  and  repre- 
sentative of  both,  and  gives  no  right  of  nontribu- 
tion  as  between  the  owners  of  the  different 
interests  included  in  thatadventore. 

mo.  46.] 

Armted  March  19,  io,  1994,  Butored  to  ealen- 
dor  Apr.  SS,  1894,  /"^^  re  argument  or  tub- 
mission,  aubmitted  A^.  f7»  1S94,  Do- 
eidod  AprU  1, 1896. 

APPEAL  from  a  decree  of  tbe  CIrcnit  Coart 
of  the  XJDl'ed  Sutes  for  the  Southern  Dis- 
trict of  New  York,  affirming  the  decree  of  the 
District  Court  of  the  United  States  for  tbe 
same  di«tHct  in  a  libel  in  admiralty  by  Stephen 
A.  Ralli  et  at,^  the  charterers,  ai^inst  Howard 
D.  Troop  eiak,ihB  owners  of  the  British  bark, 
J.  W.  Parker,  for  damage  to  cargo  of  said 
vessel,  in  which  the  said  owners  claimed  a 
contribution  in  general  average,  and  decreeing 
that  the  latter  were  entitled  to  a  general  aver- 
age and  confirming  an  adjustment  of  general 
average' that  was  made  and  also  dccreeinir  in 
favor  of  tbe  libelants  for  the  sum  of  $7420.48, 
and  interest  Reversed,  claim  of  general  aver- 
age disallowed  and  ease  remanded  for  farther 
proceedings. 
See  same  case  below,  87  Fed.  Rep.  888. 

Statement  by  Mr.  Justiee  Grajt 
This  was  a  libel  in  admiralty,  filed  May  18, 
1889,  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  by  the 
charterers  against  theowners  of  the  British  bark 
J.  W.  Parker,  of  St.  John,  New  Brunswick, 
alleging  that  pursuant  to  a  charter- party, 
dated  October  25.  1885,  the  libelants  on  Feb- 
ruary 16,  1886,  loaded  on  the  bark  in  the  port 
of  Calcutta,  lo  be  carried  to  the  port  of  New 
York,  at  a  certain  rate  of  freight,  a  full  cargo, 
consisting,  among  other  things,  of  7502  bales  of 
Jute  butts,  and  received  from  her  master  bills 
of  lading  therefor,  agreeing  to  transport  the 
Jute  to  the  port  of  £)ston;  that  on  the  same 
day  "Are  broke  out,  and  said  bark  was  thereby 
BO  badly  damaged  as  to  become  unseaworthy, 
and  her  said  voyage  was  thereupon  broken  up 
and  abandoned  by  the  respondents;'*  that  after- 
wards 552  bales  of  the  Jute  were  delivered  to 
the  libelants  at  Boston  from  a  steamship;  that 
the  respondents  failed  and  neglected  to  deliver 
the  remaining  bales,  and  by  their  agent,  the 
master  of  the  yessel,  sold  and  deliverad  them 
at  Calcutta,  and  receiyed  and  held  tbe  pro- 
ceeds of  the  tale,  and  refused,  on  demand,  to 
pay  them  to  the  libelants,  whereby  the  libel- 
ants were  damaged  to  the  amouht  of  $22,000, 
the  value  of  the  undelivered  Jute. 

The  respondents,  in  their  answer,  claimed  a 
4X>ntribution  of  general  average.  Admitting 
that  the  master  sold  the  Jute,  and  that  they  re- 
ceived and  held  the  proceeds,  they  alleged  the 
following  facta:  '*In  accordance  with  the 
terms  and  proyisions  of  the  charter-party,  a 
CBTgo  of  Jute  had  been  laden  on  said  bark  at 
Calcutta,  and  on  February  18, 1886,  said  yessel 
was  ready  for  sea.  Flames  broke  out  in  the 
hold  of  said  bark  about  10  A.  M.  from  causes 
imknown,  but  presumably  from  spontaneous 
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combustion  of  the  Jute  In  the  bales, 
bark  and  cano  were  In  great  dancer  of  d» 
struction  ana  of  becoming  m  total  loea.  !»• 
mediately  upon  discovery  of  the  fire,  *tber388 
officer  in  charge  of  the  J.  W.Pirker  sent  for  the 
crews  of  the  neighboring  vessels  to  asriat,  aad 
under  his  supervision  and  direction  a  qoantity 
of  water  was  poured  down  the  forward  yen- 
tilator  and  fore  hatchway,  after  which  thorn 
openings  were  tightly  covrnd  with  a  sail,  aad 
all  ventilators  clMed.  Later  tbe  engines  of  the 
port  came  to  assist,  and  their  hoee,chargad  with 
flreeztinguishing  chemicals,  were  let  into  the 
hold  through  holes  cut  In  the  dedc  Other 
sacrifices  and  measures  were  taken  agalnet  the 
common  danger,  which  resulted  in  saving  651 
bales  of  Jute  uninjured,  although  tbe  residue 
of  said  cargo  was  so  much  damaeed  that  the 
same  was  condemned  and  sold.  The  5tt  bales 
aforesaid  were  forwarded  by  steamer  to  Bos- 
ton, and  there  deliyered  to  the  libdaatii'' 

The  respondents  further  alleged  that  tbtf 
executed  an  average  bond;  that  an  ad|os&> 
ment  of  general  ayerage  was  made,  which 
showed  that  the  proceeds  of  the  sale  of  cargo 
at  Calcutta  amounted  to  $20,752.88.  aad  that 
the  balance  due  to  the  owners  of  cargo  was 
$7420.48,  which  they  were  ready  to  pay  to  the 
libelants,  and  had  deposited  in  the  registry; 
and  denied  any  other  liability  to  the  libelanML 

Tbe  district  court  held  that  the  respondents 
were  entitled  to  a  general  ayerage,  and  oob> 
firmed  the  adjustment,  and  ente««d  a  decree 
in  favor  of  the  libelants  for  said  snm  of 
$7420.48  and  interest,  for  the  reasons  stated  In 
its  opinion  in  87  Fed.  Rep.  888. 

The  libelants  appealed  to  the  circuit  conn, 
which  made  the  following  findings  of  facts: 

"  1.  Libelants,  who  constituted  tbe  fim  d 
Ralli  Brothers,  of  New  York  and  Calcutta,  on 
October  25, 1885,  chartered  the  British  bait 
J.  W.  Parker  to  load  Jute  and  saltoeire  for  a 
voyage  from  Calcutta  to  New  York. 

*'2.  The  vessel  accordingly  proceeded  t6 
Calcutta,  and.  while  moored  in  the  river 
there,  was  fully  laden  by  libelants  with  7M 
bales  of  jute  butts  and  1062  bags  of  saltmtia, 
for  which  the  master  signed  the  usual  nils  of 
lading,  undertaking  to  deliyer  said  cargo  at 
Boston. 

*'8.  On  the  morning  of  Ftobmaiy  18. 1961. 
a  port  pilot  came  on  board  and  took  chanre  of 
unmooring,  preparatory  to  ^taking  the  (389 
bark  tosea.  All  the  hatchea  had  been  ttgbtly 
covered  the  night  before.  As  the  anchor  d^ia 
was  hoye  in,it  was  necessary  for  a  man  to  go  i» 
to  the  chain  locker  forward  to  stow  the  chata. 
To  reach  the  locker,  the  fore  hatch  had  to  bs 
opened.  Thence  one  could  go  throogh  a 
narrow  passage,  about  three  feet  wide  aa4 
three  feet  high,  between  the  Jute  bales,  to  ths 
chain  locker,  which  was  about  eight  fesi  foh 
ward  of  the  hatch.  Ernest  Edwardi.  aa  abis 
seaman,  who  had  been  seyeral  months  on  ths 
bark,  took  a  clobe  lantern,  whkh  did  Bd 
have  a  lock,  but  in  which  tlie  lamp  v« 
screwed  Into  the  body  of  the  lantom,  and,  bf 
the  mate's  orders,  went  through  tbe  fors  haleh 
into  the  chain  locker  to  stow  the  chain.  TMi 
was  between  0  and  10  o'clock  A.  M.  A  Ci« 
minutes  afterwards,  he  was  heard  to  acrss^ 
At  the  same  time,  smoke  was  wtm  oomfaif 
out  of  the  yentilatoii.    The  men  who  tried  is 
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mciie  him  were  driven  back  by  tbe  smoke  In 
the  fere  hatch.  Edwards  was  suffocated.  His 
bodj  was  afterwards  found  in  the  chain  locker. 

'*4.  Thereupon  the  second  officer  of  the 
bark  cauaed  an  alarm  to  be  sounded  by  ring- 
iB|C  the  Teasel's  bell,  and  from  sixty  to  seventy 
men  from  the  crews  of  the  neighboring  ves- 
lels  came  to  his  assistance.  These  men 
broaght  backets  with  them;  water  was  poured 
from  the  buckets  into  the  fore  hold.  A  force* 
putap  on  the  bark,  and  another  force-pump 
lirought  from  a  ship  nearby,  were  both  playing 
large  streams  of  water  down  the  hold.  After 
btlf  an  hour  of  this  work,  the  hatches  were  cov- 
ered with  wet  aailsand  tarpaulins,  but  the  pumps 
were  kept  playing  into  the  chain  lockers. 

'*  5.  Between  11  and  12  o'clock,  and  while 
both  force-pumps  were  still  being  steadily 
worked,  the  port  authorities  came  with  flre- 
eagioes,  and  took  direction  of  the  vessel;  and 
on  the  return  on  board  of  the  master  he 
foand  the  port  authorities  in  charge.  The 
port  fire-engines,  charged  with  flre-eztinguish- 
ing  chemicals,  were  placed  through  holes  cut 
in  the  deck.  During  the  night  the  fire  engines 
continued  pumping  in  steam;  and  in  the 
morning  the  fore  hatchway  was  opened,  and 
liz  Boss  were  played  on  the  fire  in  the  fore 
bold,  but,  as  this  seemed  to  increase  the  fire, 
390]  the  hatches  were  put  On  *again.  The 
port  authorities  then  moved  the  ship,  and  put 
heraground.  In  the  forenoon,  the  captain  re- 
moved 552  bales  of  Jute  from  the  bark,  and 
desired  to  remove  more;  but  tbe  port  authori- 
ties objected,  and  forbade  it,  because  of  the 
danger  of  increasing  the  fire.  Durioe  that 
day  the  port  authorities  pumped  water  in  the 
ship;  and  during  the  night  and  following 
morning  the  fire  was  extiaguislied  by  the 
vessel  being  scuttled.  The  master  believed 
that  it  was  prudent  and  feasible  to  discliarge 
more  cargo  at  the  time  he  was  prevented  from 
doing  so  by  the  authorities.  The  measures 
taken  by  the  mate  before  the  port  authorities 
took  charge  of  the  ship,  and  those  subsequently 
taken  by  the  port  authorities,  were  the  best 
available  to  extinguish  the  fire,  and  to  save 
greater  loss  upon  the  cargo. 

**  6.  The  fire  was  communicated  to  the  said 
cargo  by  the  lamp  carried  by  the  seaman 
Edwards  while  on  his  errand  to  the  chain 
locker;  but  whether  the  occurrence  happened 
by  the  accidental  breaking  of  the  glass  of  the 
lantern,  or  whether  by  his  act  in  removing 
the  lamp  from  the  lantern,  or  whether  by  the 
lamp  becoming  unscrewed,  or  how  the  occur- 
rence took  place,  cannot  be  ascertained.  Jute 
or  Jute  butts  in  bales  is  very  infiammable 
cargo,  and  a  lamp  or  lantern  in  which  the 
flame  is  exposed  cannot  safely  or  prudently 
be  carried  through  such  a  narrow  passage  as 
Bdwards  had  to  pass.  At  the  time,  there  was 
in  force  a  regulation  of  the  port  of  Calcutta, 
which  had  been  duly  promulgated  by  the 
proper  authorities,  as  follows:  %u1e  80.  No 
person  shall  smoke,  oriise  naked  lights  of  any 
description,  in  the  hold  or  between  decks  of 
any  vessel  lying  in  the  port  Closed  lanterns, 
iecnred  by  a  lock  and  key,  and  in  charge  of 
an  ofllcer  of  the  vessel,  shall  alone  be  taken 
between  decks  and  into  the  hold.'  Neither 
the  master  nor  the  officers  of  the  bark  had  any 
notice  of  this  regulation. 
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"  7.  The  Jute  had  been  packed  in  the  bark's 
hold  as  closely  as  tbe  compressed  bales  could 
be  forced  together  by  screws.  The  effect  of 
the  water  poured  on  the  Jute  was  to  expand 
it,  and  spring  up  the  decks,  break  the  batch 
coamings,  and  draw  out  the  timbers.  The 
raising  of  the  decks  and  starting  of  the  beams 
was  observed  early  in  the  morning  of  the 
day  after  the  *flre.  The  swelling  contin-[39 1 
ued  even  after  a  portion  of  the  cargo  was  re* 
moved.  The  J.  W.  Parker  became  a  wreck, 
not  worth  repairing. 

"  8.  The  master,  when  the  port  authorities 
allowed  him  to  resume  charge  of  the  vessel, 
acting  for  the  best  interests  of  all  concerned, 
proceed  to  save  the  residue  of  the  cargo 
that  remained  in  the  vessel.  By  the  outlay 
of  about  $8000  for  men  and  lighters,  to  get 
the  damaged  Jute  out  of  the  bark,  and  for  re- 
packing it  in  condition  for  sale,  he  was  able 
to  land  tbe  same  in  godowns  or  warehouses. 
He  consulted  the  firm  of  Turner,  Morrison 
&  Co.,  who  were  agents  of  the  underwriters 
on  cargo,  and  followed  their  directions  as  to 
landing  the  cargo  before  sale.  Surveys  were 
then  had,  and  Sie  cargo  was  condemned  and 
sold  as  unfit  to  go  forward,  and  realized  on 
such  sale  $20,752.88.  The  ship  was  also  con- 
demned as  unseaworthy,  and  was  sold  for 
8000  rupees,  equal  to  about  $2716.24. 

**  9.  The  said  master,  second  officer,  and  a 
seaman  of  said  bark,  duly  made  and  extended, 
under  oath,  a  protest  against  the  said  fire,  and 
against  the  said  actions  of  the  said  port  au- 
thorities in  depriving  tbe  master  of  his  said 
command,  ana  in  refusing  to  permit  of  the 
discharge  of  cargo  after  It  had  been  com- 
menced, and  in  causing  the  said  vessel  to  be 
stranded  or  scuttled,  and  in  allowing  the  tide- 
water to  rise  over  her  deck. 

<*  10.  On  March  8,  1886,  the  owners  of  the 
bark  J.  W.  Parker  offered  to  turn  over  all  the 
cargo  to  the  libelants,  if  they  should  sign  an 
average  bond.  This  offer  was  made  in  New 
York,  and  was  declined. 

"11.  The  552  sound  bales  of  Jute  were  trans- 
shipped by  the  CHptain  and  were  delivered  to 
libelants'  agents  at  Boston.  An  average  bond 
was  then  executed  by  libelants,  by  which  it 
was  provided  that  tbe  general  average  should 
be  adjusted  by  Jacob  K.  Telfair,  an  average 
adjuster  at  the  port  of  New  York.  This  was 
in  pursuance  of  the  following  clause  of  the 
charter-party:  'All  questions  of  average  to  be 
settled  in  accordance  with  York-Antwerp  rules 
and  the  established  usages  and  laws  of  the  port 
of  destination,  to  be  stated  by  average  adjusters 
appointed  by  charterers'  agents  and  approved 
bv  owners.' 

*"12.  On  December  7, 1886,  a  general[392 
average  adjustment  was  made  up  in  accordance 
with  the  York-Antwerp  rules  and  the  usages 
of  said  port.  The  libelants  presented  to  their 
adjuster  various  claims  for  their  disburse- 
ments, which  were  sllowed  as  general  average, 
as  were  also  certain  disbursements  by  the  un- 
derwriters upon  the  cargo. 

'  '18.  By  the  adjustment  as  made  up  as  af ore> 
said,  it  was  found  and  stated,  after  allowing 
the  general  average  due  to  the  vessel,  that  the 
libelants,  as  owners  of  the  Jute,  were  entitled 
to  an  average  contribution  of  $5885,  and  to  the 
further  sum  of  $1288  for  the  loss  of  their  salt- 
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petre,  together  with  the  sum  of  $200.51  for 
advances  and  profits  upon  their  charter-party, 
and  $227.76  for  certain  disbursements  of  Rafli 
Brothers  incurred  in  connection  with  said 
average  adjustment.  The  owners  of  the  ves- 
sel were  willing  to  abide  by  this  adjustment, 
but  libelants  or  their  underwriters  declined  to 
accept  the  same. 

"14.  Some  months  afterwards  this  action 
was  begun.  The  respondents  thereupon  paid 
into  court  the  full  amount  found  due  to  libel- 
ants and  to  their  underwriters  by  said  adjust- 
ment, and  gave  security  for  the  residue  of  li- 
belants' demand. 

"15.  The  district  court  having  made  a  decree 
sustaining  said  average  adjustment,  but  con- 
demning respondents  in  interest  upon  the  sum 
of  $5835  as  the  contribution  due  f<  r  the  loss 
on  the  jute,  also  in  the  sum  of  $77.80,  the 
amount  of  the  clerk*s  fees  on  respondents'  de- 
posit, the  respondents  thereupon  paid  into  that 
court  the  further  sum  of  $28H.86,  making  the 
full  amount  of  the  decree  of  the  district  court.*' 

The  charter-party  and  the  protest  were  made 
parts  of  the  findings  of  facts.  But  so  much  of 
either  as  is  material  to  the  decision  of  the  case 
is  stated  in  those  findings. 

The  circuit  court  made  the  following  con- 
clusions of  law: 

"1.  The  extinguishing  of  the  fire  at  Calcutta 
was  a  general  average  act,  and  the  water  dam- 
age so  Incurred  was  a  general  average  sacrifice, 
for  which  contribution  is  due  from  sll  interests 
thereby  benefited. 

"2.  An  average  bond  having  been  given  by 
the  libelants,  and  the  loss  being  adjudged  a 
proper  subject  of  general  average,  and  no  errors 
being  shown  in  the  adjustment,  the  libelants 
393]  are  'entitled  to  a  decree  for  the  balance 
stated  by  the  ad j ustment  as  af  oresaid,and  for  no 
more. 

'*3.  The  respondenta  are  entitled  to  their 
costs  in  this  court." 

The  decree  of  the  district  court  was  there- 
upon a/firmed,  and,  on  February  ft,  1800^  the 
libelants  appealed  to  this  court 


Mr,  Sidney  Chubb,  for  appellants: 

The  respondent's  negligence  caused  the 
disaster  and  therefore  barred  their  claim  for  a 
general  average  contribution. 

T?ie  Ontario,  87  Fed.  Rep.  222;  Gregory  v. 
OrraU,  8  Fed.  Rep.  287;  Prehn  v.  Bailej/,  L. 
R.  6  Prob.  Div.  127, 1H8;  Robituon  v.  Price,  L. 
R  2  Q.  B.  Div.  01;  Lowndes,  Averase  (4tb 
cd.)  28;  Crump.  Ins.  p.  180;  Qourliejns.  15, 
80.  48,  58,  50,  62, 66,  78. 

The  facts  are  reviewable,  as  the  evidence  is 
uncontradicted. 

Alexandre  v.  Mnehan  (**The  City  of  Nets 
Torie')  147  U.  8.  77 .87:  87);  Sun  Mut,  ln$.  Cb. 
v.  Ocean  Ins,  Co.  107  D.  S.  485  (27:  837). 

Even  in  jury  trials  the  question  of  negli- 
gence is  one  for  the  court  where  the  facts  are 
not  in  dispute  and  are  such  that  fair  minded 
men  would  not  draw  different  conclusions 
from  them. 

Riclimond  d  D,  R,  Oo.  v.  Powers,  140  U.  S. 
48  (87:  642^,  Washington  d  O,  R,  Co.  v.  Me- 
Dade,  185  U.  S.  554  (84:  235);  Ddaware,  L.  db 
W.  R.  Co.  V.  Conrerfe,  180  U.  S.  460(85:  218): 
Bioux  City  dt  P.  R.  Co.  t.  Stout.  84  U.  a  17 
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Wall.  657  (21:  745);  C^NHU  t.  CKieago  dt  N.  W. 
R.  Co.  1  McCrary.  605. 

The  violation  of  a  statutory  obligatioo  or  a 
proved  neglect  to  conform  to  the  reqaiiemeott 
of  good  seamanship  followed  by  a  dIaaMcr, 
rai^  the  presumption  that  such  neglect  coo- 
tributed  to  it. 

The  Oenesee  Chief  v.  FUzhngh,  58  U.  8.  It 
How.  447  (18: 1060);  Waring  v.  Oarke.  46  U. 
S.  5  How.  465  (12:  287):  Th§  Pennsylwmim  v. 
Troop  {**  The  Pennsylvanuf*)  86  U.  8.  !•  WalL 
186  (22: 151);  Th^  Fanham,  L.  R  8  P.  C  212; 
The  Lion,  1  Sprague.  40,  44;  Ths  KorUkerm 
Indiana,  8  Blatchf.  02;  The  L^,  11  Blaichl 
225;  TheVoorvoarU  dbKhedite,  lj.^^kpp,CmL 
804.000. 

Contribution  in  general  average  oannot  b^ 
allowed  for  a  sacrmce  of  part  of  tlie  interetu 
associated  in  maritime  adventure,  unless  cIm 
sacrifice  be  the  act  of  the  master  or  of  aooie 
qualified  person  lawfully  acting  in  his  place 
and  charged  with  the  protection  of  the  smaatt 
interests  and  no  others. 

Patim  V.  DarUng,  1  Cliff.  862;  Banutr4  v. 
Adams,  t\  U.  S.  10  How.  808  (18:  4^);  Cass 
cfKin^s  Prerogative  in  Saltpetre,  12  Coke,  18, 
15;  Bntisk  Ca9t  Plate  Mfrs.  v.  Meredith,  4T.R 
704;  RespuUiea  v.  Sparhawk.  1  U.a  1  Dtii  SS8 
(1: 174);  New  York  v.  LordL  17  Wend.  885, 19 
Wend.  126;  RusieUy.  New  York.  %  Deoio.  4«1: 
Stone  V.  Nfw  York,  25  Wend.  157;  LofdY.Ssw 
York,^m\l  426:  Wamsutta  MiUsY.  Old  Ostomy 
8.  B.  Co.  187  Mass.  471.  50  Am.  Hepi  8»; 
Daf)ey  v.  The  Mary  Frost,  2  Woods.  801 

Mr.  Harrington  Putnaaa,  for  appellees: 

The  cause  of  the  fire  was  accidental  not 
through  any  negligence  of  the  respondents. 

Strang  v.  Scott,  L.  R.  14  Appc  Gas.  001;  7%s 
Oarron  Park,  15  Prob.  Div.  208-907. 

The  acts  of  the  fire  department  were  piopar, 
and  for  the  benefit  of  vessel  and  cargo. 

This  is  a  general  average  loss  and  stcHtlee. 

Rule  8  of  York- Antwerp  Rules;  Qourtie, 
Qeneral  Average.  42;  Stevens  &  Bene^e,  At 
erage,  100;  Price  v.  Noble,  4  Taunt.  125;  S 
Black  Bk.  Adm.  155;  Nimick  v.  Hdmes.  25 
Pa.  855,  64  Am.  Dec  710;  f^  v.  GriftmeO,  6 
Duer,  400;  Ueye  v.  North  German  Lloyd,  %  L 
R.  A.  287,  86  Fed.  Rep.  706. 

Mr.  JtiMtiee  Gragr  delivered  the  opinioa  e( 
the  court: 

The  law  of  general  average,  coming  dowi 
to  us  from  remote  antiquity,  is  derived  froM 
the  law  of  Rhodes,  through  the  law  of  Rome, 
and  is  part  of  the  maritime  law.  or  law  of  thi 
sea,  as  distinguished  from  the  municipal  lav, 
or  law  of  the  land. 

The  typical  case  is  that  mentkuied  ia  the 
Rhodian  law  preserved  in  the  Pandects  of 
Justinian,  by  which,  if  a  Jettison  of  goods  it 
made  in  order  to  lighten  a  ship,  what  is  (civc* 
for  the  benefit  of  aU  is  to  be  made  good  bj  the 
contribution  of  all.  Catetur  ut,  si  tasmis 
navis  gratia  jact us  mereium  f actus  est,  ommiim 
coniributione  sarciatur,  quod  pro  omnibus  dsium 
eat.     Dig.  14,  2,  1.  1. 

Another  case  of  general  average,  pnt  la  tks 
Pandecta,  and  the  only  one,  I>esi4es  jrttisos. 
mentioned  in  the  Judgments  of  Oleroo.  or  \s 
the  Laws  of  Wisby,  is  the  cutting  awsf  of  • 
mast  to  save  ship  and  cargo.  Dig.  14.  S,  1*  4. 
OleroD,  arU.  8,  0;  WUby,  arts.  7,  11. 11 
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The  dfsUnctfon  between  Toluntarr  and  com- 
poltory  sacrifice  U  well  illustrated  by  another 
am  stoted  in  the  Pandects,  recognized  in  the 
894]ear1iest  English  case  on  general  *aTerage, 
ifid  approved  in  all  the  books,  in  which  money 
folontarily  paid  by  the  master  to  ransom  the 
ihip  and  cargo  from  pirates  is  to  be  contributed 
tor;  hot  not  so,  as  to  goods  or  money  forcibly 
taken  by  pirates.  Dig.  14,  2,  1.  5;  Eicki  ▼. 
J\iUngion  (82  EHb.)  F.  Moore,  297. 

Id  the  courts  of  England  and  America,  gen- 
eral average  has  not  been  restricted  to  the  cases 
Sit  by  way  of  illustration  in  the  Rhodian  and 
Oman  laws;  but  it  has  never  been  extended 
beyond  the  spirit  and  principle  of  those  laws. 

Id  the  earliest  case  in  this  court,  Mr.  Jttsttce 
Story,  in  delivering  Judgment,  stated  the  le^d- 
iog  Ifmitaiions  and  contributions,  and  recrg- 
nixed  by  all  maritime  nations,  to  justify  a  gen- 
eial  contribution,  as  follows:  **First,  that  the 
diip  and  cargo  should  be  placed  in  a  common 
imminent  peril;  secondly,  that  there  should  be 
a  voluntary  sacrifice  of  property  to  avert  that 
peril;  and,  thirdly,  that  by  that  sacrifice  the 
safety  of  the  other  property  should  be  pres- 
ently and  successfully  attained.'^  Columbian 
Int.  Co,  of  Alfxandrui  v.  AMy,  88  U.  8.  18 
Ptet.  881,  888  [10: 186,  1901. 

In  the  next  case  whicn  came  before  this 
eonrt,  Mr.  Justice  Grier,  in  delivering  Judg- 
ment, defined  these  requisites,  somewhat  more 
folly,  as  follows:  "In  order  to  constitute  a  case 
of  general  average,  three  things  must  concur: 
Ut  A  common  danger^  a  danger  in  which  ship, 
cargo  and  crew  all  participate;  a  danger  immi- 
nent and  apparenily  inevitable,'  except  by 
Toluntarily  incurring  the  loss  of  a  portion  of 
the  whole  to  save  the  remainder.  2d.  There 
most  be  a  voluntary  Jettison,  joe^tM,  or  casting 
away  of  some  portion  of  the>  Joint  concern  for 
the  purpose  of  ayoiding  this  imminent  peril, 
ferieuU  imminentis  evitandi  earua^  or,  in  other 
words,  a  transfer  of  the  peril  from  the  whole 
to  aparticulnr  portion  of  the  whole.  8d.  This 
ittempt  to  avoid  the  imminent  peril  must  be 
successful."  Barnard  v.  Adanu,  61  U.  S.  10 
How.  270,  803  [13:417,  430]. 

There  has  been  much  discussion  in  the 
books  as  to  whether  the  right  to  a  general  av- 
erage contribution  rests  upon  natural  Justice, 
Of  upon  an  implied  contract,  or  upon  a  rule  of 
the  maritime  law,  known  to  and  binding  upon 
all  owners  of  ships  and  cargoes.  But  the  differ- 
oice  has  been  rather  as  to  forms  of  expression, 
than  as  to  substantial  principles  or  legal  results. 
305]  ^Mr.  Justice  Olilford,  speaking  for  this 
court,  stated,  in  several  cases,  as  the  basis  of 

Sneral  average,  that  natural  Justice  requires 
It  where  two  or  more  parties  are  engaged  in  a 
common  sea  risk,  and  one  of  them,  in  a  mo- 
ment of  imminent  peril,  makes  a  sacrifice  to 
avoid  the  impending  danger,  or  incurs  extraor- 
dinary expenses  to  promote  the  general  safety 
of  the  associated  interests,  the  loss  or  expenses 
■0  incurred  shall  be  assessed  upon  all  in  pro- 
portion to  the  share  of  each  in  the  adventure, 
MeAndrewsY.  Thatcher,  70  U.  8.  8  Wall.  848. 
866ri8:155,  169];  8lar  of  Hope  t.  Annan,  76 
U.  8.  9  Wall.  203,  228  [19: 688,  645];  Fowler 
▼.  Rathbone.  79  U.  8.  12  Wall.  102,  114  [20: 
881.  288];  Hob$(m  v.  Lord,  92  U.  8.  897,  404 
[23: 613,  617].  That  the  doctrine  applies  otily 
where  something,  which  is  part  of  the  adyen- 
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ture,  is  apparent  in  those  cases.  In  McAndretet 
V.  Thatcher,  it  was  held  that  there  could  be  no 
contribution  for  expenses  incurred  after  the 
master  had  abandoned  the  stranded  i^ip,  and 
had  left  her  in  charge  of  the  agent  of  her 
underwriters;  because,  as  the  court  said*. 
'^Complete  separation  had  taken  place  between 
the  cargo  and  the  ship;  and  the  ship  was  no 
longer  bound  to  the  cargo,  nor  the  cargo  to  the 
ship.  Undoubtedly  the  doctrine  of  general 
sverage  contribution  is  deeply  founded  in  the 
principles  of  equity  and  natural  Justice;  but 
ft  is  not  believed  that  any  decid^  case  can 
be  found,  where  the  liability  to  such  contribu- 
tion  has  been  pushed  to  such  an  extent  as  that 
assumed  by  the  plainliflfs."  70  U.  8.  8  Wall. 
872  [18: 1611.  In  Star  of  Hope  y.  Annan, 
eupra,  and  in  Ibwler  v.  Bathborte,  eupra,  the 
general  ayerage  allowed  was  for  the  loss  of  the 
vessel  by  stranding  by  the  voluntary  act  of  the 
master.  8ee  Emery  y.  Huntington,  109  Mass. 
481,  486,  12  Am.  Rep.  725.  And  in  Hobson  v. 
Lord,  supra,  the  contribution  allowed  was  for 
wages  and  provisions  of  the  crew  while  assist- 
ing in  repairing  the  injuries  suffered  by  the 
vessel  from  sucn  a  stranding. 

In  Wright  v.  Mancood  in  which  it  was  held 
by  the  English  Court  of  Appeal  that  a  Jettison, 
by  the  master,  of  cattle  carried  on  deck, 
though  proper  and  necessary  for  the  safety  of 
the  ship,  did  not  give  a  right  to  general  aver- 
age. Lord  Justice  Bramwell  said:  *lt  is  not 
necessary  to  say  what  is  the  origin  or  principle 
of  the  rule;  but,  to  Judge  from  the  way  it  is 
'claimed  in  England,  it  would  seem  to  [30(1 
arise  from  an  implied  contract  inter  se  to  con- 
tribute 'by  those  interested. * "  The  judgment, 
however,  was  put  upon  the  ground  that,  wheth- 
er the  rule  was  treated  as  arisin/^  from  implied 
contract,  or  as  a  matter  of  positive  law,  it  was 
subject  to  an  exception  in  the  case  of  goods 
loaded  on  deck,  unless  a  deck  cargo  was  cus- 
tomary.   L.  R.  7  Q.  B.  Diy.  62,  67. 

In  Burton  v.  English,  in  the  same  court,  in 
which  the  charter  party  stipulated  that  the 
ship  should  be  "proyided  with  a  deck  load, 
if  required,  at  full  freight,  but  at  merchant's 
risk,  and  the  last  words  were  held  not  to  ex- 
clude the  right  to  a  general  average  contribu- 
tion for  a  necessary  jettison  of  timber  carried 
on  deck,  Lord  Justice  Brett  (since  Lord  Esher, 
Master  of  the  Rolls)  in  answering  the  question, 
"By  what  law  does  the  right  arise  to  general 
average  contribution?"  said:  '*I  do  not  think 
that  it  forms  any  part  of  the  contract  to  carry; 
and  that  it  does  not  arise  from  any  contract  at 
all,  but  from  the  old  Rhodian  laws,  and  has 
become  incorporated  into  the  law  of  England 
as  the  law  of  the  ocean.  It  is  not  as  a  matter 
of  contract,  but  in  consequence  of  a  common 
danger,  where  natural  justice  requires  that 
all  should  contribute  to  indemnify  for  the  loss 
of  property  which  is  sacrificed  by  one  in  order 
that  the  whole  adventure  may  be  saved.  If 
this  be  so,  the  liability  to  contribute  does  not 
arise  out  of  any  contrcct  at  all,  and  is  not 
covered  by  the  stipulation  in  the  charter  party 
on  which  the  defendants  rely."  L.  R  12  Q. 
B.  Div.  218.  220,  221. 

In  the  same  case.  Lord  Justice  Bowen,  with 
characteristic  clearness  and  felicity  of  expres- 
sion, said  of  the  same  question:  **In  the  in- 
yestigatioD  of  legal  principles,  the   question 
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gether,  to  cut  away  part  of  the  rigging  of  his 
vessel  when  necessary,  in  order  to  avoid  a 
collision,  or  to  lessen  its  effect;  because  the 
vessel,  the  judge  said,  "was  not  under  the  or- 
ders of  the  pilot  for  this  purpose;  she  was 
only  under  the  {ulot's  directions  for  the  pur- 
pose of  navigation;  and  the  master,  in  a  case 
of  this  discription,  is  not  to  wait  for  the  pilot's 
directions,  which  would  tend  to  create  great 
confusion  and  delay."  Ths  Matsaehusetit,  1 
W.  Rob.  871,  878.  Rigging  so  cut  away  by 
the  master  would  seem  to  be  a  subject  of  gen 
eral  average,  as  between  the  vessel  and  her 
cargo.  Lowndes,  Average  (4th  ed.)  100, 110; 
1  Parsons,  Shipping,  851. 

The  authority  of  the  pilot,  as  regards  general 
average,  was  not  touched  by  the  decision  of  this 
court  in  The  China  v.  WaUh,  74 U.  8.  7  Wall. 
58  [19:  67],  by  which  a  vessel,  in  charge  of  a 
pilot,  whom  she  had  been  compelled  by  law 
to  take  on  board,  and  brought  by  his  negli- 

fence  into  collision  with  another  vessel,  was 
eld,  upon  a  libel  in  rem,  to  be  liable  in  dam- 
ages to  the  owners  of  that  vessel.  That  de- 
cision proceed^,  not  upon  any  authority  or 
agency  of  the  pilot,  derived  from  the  civil  law 
of  master  and  servant,  or  from  the  common  law, 
403]as  the  representative  of  *the  owners  of  the 
ship  and  cargo;  nor  upon  the  law  of  contribu- 
tion in  general  avenge  as  between  them;  but 
upon  a  distinct  principle  of  maritime  law, 
namely,  that  the  vessel,  in  whosoever  hands 
^e  lawfully  is,  is  herself  considered  as 
the  wrongdoer,  liable  for  the  tort,  and  sub- 
ject to  a  maritime  lien  for  damages.    74  U.  S. 

7  Wall.  68  [19:  78].  As  said  bv  Mr.  Evarts, 
in  his  argument  for  the  libelants,  "This 
theory  treats  the  faults  of  conduct  in  the  ves 
sel's  navigation  as  imputable  to  the  vessel  it- 
self, and  discards  as  immaterial  all  considera- 
tions touching  the  a^juetment  among  the  navi- 
gators, or  between  them  and  the  owners,  of 
the  personal  fault  or  personal  responsibili^  of 
the  misgovemment  of  the  vessel.  74  U.  S.  7 
Wall  56  [19:  67].  And,  as  observed  by  this 
court,  in  another  case  decided  at  the  same 
term,  cases  of  general  average  "certainly  are 
not  cases  of  tort"    The  Bogle,  Fraeer,  75  U.  8. 

8  Wall.  15,  28  [19:  865,  869].  It  is  worthy  of 
notice,  also,  that  Uie  responsibility  of  the  ves- 
sel for  torts  does  not  include  her  cargo.  Har- 
mony V.  United  States,  48  U.  8.  2  How.  210, 
235-287  [11:  289,  249.  25(g;  The  Victor,  Lush. 
72;  Ths  Ttora,  L.  R  1  Adm.  &  Eccl.  45, 48. 

But  if  a  general  average  loss  could  beheld 
to  arise  from  an  act  of  a  pilot,  without  or 
against  the  order  of  the  master  of  the  vessel,  it 
could  only  be  because  the  pilot,  by  the  mari- 
time law,  and  by  reason  of  his  nautical  skill 
and  experience,  temporarily  took  the  place  of 
the  master,  and  was  specially  charged  with 
the  command  and  the  safety  of  the  whole  mari- 
time adventure,  and  of  that  adventure  only. 
However  it  might  be  with  a  pilot,  there  is  no 
case,  in  England  or  America,  before  the  one 
at  bar,  in  which  a  sacrifice  made  by  a  stranger, 
in  no  way  connected  with  the  navigation  of 
the  ship,  or  with  the  control  or  care  of  the  ship 
and  cargo,  as  a  distinct  maritime  adventure, 
has  been  held  to  give  a  right  to  contribuUon  in 
general  average. 

There  can  be  no  general  average,  unless 
there  hat  been  a  voluntary  and  tuooessf ul 
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sacrifice  of  part  of  the  maritime  adveotm; 
made  for  the  benefit  of  the  whole  adventnn^ 
and  for  no  other  purpose,  and  by  order  of  te 
owners  of  all  the  interests  included  in  the  ooa- 
mon  adventure,  or  the  authorised  repiese^- 
tative  of  all  of  them.  The  safety  of  any 
property,  on  land  or  water,  not  included  te 
that  adventure,  can  neither  *be  an  ob-  [404 
ject  of  the  sacrifice,  nor  a  subject  of  the  ooa- 
tribution. 

For  example,  from  early  times  and  in  all 
countries,  the  master  has  been  required,  npoa 
arrival  of  the  ship  in  port,  to  make,  with  soaie 
of  the  crew,  a  protest^  upon  oath,  that  the  jet- 
tison was  made  for  the  safety  of  the  ship  sod 
lad  ing,  and  for  no  other  cause.  Oleron.  art.  8; 
Wisby,  art.  20;  1  Malyne  (8d  ed.)  113;  Beawes 
(4th  ed.)  148;  2  Molloy,  chap.  6,  j;  2;  Marsh.  Int. 
(5lh  ed.)  488;  Abbott,  8hipping  (Uth  ed.)  531 

The  first  edition  of  Amould  on  Marine  Insiuw 
ance,  indeed — substantially  following  3  Phil- 
lips on  Insurance,  chap.  15.  §2  (2d  ed.)  91— 
contained  this  paragraph:  "If,  with  a  fiew  ta 
the  general  safety  of  ship  and  cargo,  it  b»> 
comes  necessary  to  damaee  and  destroy  anolbsr 
ship,  or  any  part  thereof,  the  loss  thereby  in- 
curred must,  it  seems,  be  made  good  by  s  gen- 
eral average  contribution.  Thus,  if  a  namber 
of  ships  are  lashed  together  and  one  takes  fire, 
and  the  crews  of  the  others  unite  in  scatiUng 
the  burning  ship  for  the  safety  of  the  rest,  the 
loss  of  the  ship  so  sunk  is  said  to  he  a  teMtal 
average  loss,  to  which  all  those  saved  Uicrel^ 
must  contribute;  and  the  law  is  the  same  u  tf 
a  crew,  for  the  safety  of  their  own  ship,  cat 
the  cable  of  another."  2  Amould.  lot.  pt  S, 
chap.  4  (let  ed.)  895,  886.  This  is  not  laid 
down  absolutely,  but  only  as  "it  seemst"  and 
••is  said." 

The  authorities  there  cited,  as  to  oontriba- 
tion  for  one  ship  taking  fire  and  scuttled  to 
save  neighboring  ships,  are  C^asaregis,  disc  46, 
no.  45;  Ordinance  of  Bilbao,  chap.  20.  sit  81; 
and  2  Azuni,  Maritime  Law,  chap.  8,  sit  1 
Oasaregis  states  the  point  as  a  doubtfal  oes^ 
and  the  authorities  to  which  he  refers  are  con- 
flicting, and  more  or  less  influenced  by  locil 
law  or  custom.  The  Ordinance  of  Bilhso  wsi 
a  peculiar  and  local  ordinance,  apparently  not 
in  accord  with  the  general  law  of  Spsia.  t 
Magens,  400;  Stevens  and  Beneckeon  Arenii 
(Amer.  ed.)  166;  Gregorio  Lopei,  ad  PartidH 
pt.  7,  title  15, 1. 12,  note  2.  And  Axuni,  ^Mik> 
ing  by  way  of  illustration  only,  treats  the  rifht 
to  destroy,  and  the  duty  to  make  oontribotios, 
as  alike  in  the  cases  of  a  burning  ship  oa  Iks 
sea.  and  of  a  burning  house  upon  land. 

*But  the  law  of  generalaverage,in  £ng[405 
land  and  America,is  limited  to  property  iodod' 
ed  in  a  maritime  adventure;  and  hu  no  applies* 
tion  to  other  property,  on  land,  or  to  oootrscli 
relating  to  such  propi^y. .  In  1F«tev.lM*a 
Im.  Ch, ,  6  Pick.  182,  sometimes  cited  ss  s  jodi- 
cial  application  of  general  average  to  insaraooi 
of  buildings  or  theR  contents  against  fire,  tkn 
was  nothing  of  the  kind.  That  was  aa  sctloa 
on  a  policy  of  insurance  agaioat  firs  on  a  slock 
of  goods,  the  owners  of  which,  upon  the  breek- 
ing  out  of  a  fire  in  the  neightwrbood,  aad  vitk 
the  consent  of  the  insurance  oompaar.  aad  Is 
order  to  save  the  gooda  and  the  tHdldnf  ooip 
taining  them,  procured  blankela,  wet 
and  i^ead  them  on  theoulMa  (tf  tM  b« 
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vberebj  the  bufldlne  aod  goods  were  sayed, 
•nd  the  blankets  rendered  worthless.  The  in- 
•nrsDce  company  having  admitted  its  liability 
for  soch  proportion  of  the  value  of  the  blan- 
kets aa  the  amount  of  its  insurance  on  the 
pJ^UfFs'  goods  bore  to  the  whole  value  of 
their  goods  and  building,  the  court  had  no  oc* 
cision  to  pass  and  did  not  pass  upon  that,  say- 
ing only  that  for  a  proportion  of  the  sacrifice 
made  by  the  plaintiffs,  "they  are  equitably,  if 
not  legally,  entitled  to  recover."  The  only 
claim  In  controversy  was  the  claim  of  the 
plaintifFs  to  recover  the  whole  value  of  the 
blankets,  or  at  least  to  a  contribution  from 
neighboring  buildings  insured  by  the  same 
company;  and  this  claim 'was  disallowed  by 
the  court. 

By  our  law,  indeed,  either  public  officers  or 
private  persons  may  raze  bouses  to  prevent  the 
spreading  of  a  conflagration.  But  this  right 
rests  on  public  necessity,  and  no  one  is  bound 
to  compensate  for  or  to  coo  tribute  to  the  loss, 
unless  the  town  or  neighborhood  is  made  liable 
by  express  statute.  2  Kent,  Com.  888,  389. 
Bowditeh  ▼.  Boston,  101  U.  8.  16  [25:980]. 
Taylor  ▼.  Piynumfk,  8  Met.  462;  The  John  Per- 
Hiu,  21  Law  Rep.  87. 97;  TheJanui  P.  Donald- 
loa,  19  Fed.  Rep.  264,  269.  Another  instance 
of  a  right  founded  on  necessity  is  the  case  of 
The  Qraveeend  Barge,  or  Mouses  Case,  decided 
and  reported  by  Lord  Coke,  in  which  it  was 
held  that  in  a  tempest,  and  to  save  the  lives  of 
the  passengers,  a  passenger  might  cast  out 
ponderous  and  valuable  goods,  without  make 
406]  ing  himself  *Jiab1e  to  an  action  by  tbeir 
owner,  12  Coke  Rep.  68;  8,  0,  1  Rolle,  79;  2 
Balstr.  280. 

The  suggestion  of  Amould,  in  the  passage 
above  cited,  that  a  ship,  whose  crew,  for  her 
safety,  cut  the  cable  of  another  ship,  must  con- 
tribute in  general  aveiage  for  the  value  of  tbe 
cable,  is  directly  contrary  to  the  opinion  of 
Ltbeo,  preserved  in  the  Pandects,  and  ap 
proved  by  Emerigon.  Labeo  scrUnt,  si  cum  vi 
tentarum  navis  impulsa  esset  in  funes  anchora- 
fum  alterius,  ei  nauta  funes  praseidissent,  si 
nuUo  aUo  mcdo,  nisi  prcsdsis  funibus,  explicar- 
tspo^uit,  nuUam  actionem  dandem.  Dig.  9,  2, 
29.  8;  Emerigon,  Ins.  chap.  12,  sect.  14.  (^  5. 

In  the  case  of  a  collision  between  two  ves- 
sels, by  the  fault  of  both,  the  maritime  law 
everywhere,  by  what  has  been  called  rusticum 
judicium,  apportions  equally  between  both  ves- 
sels the  damages  dooe  to  both.  T?ie  Catharine 
^.Dickinson,  58  U.  8.  17  How.  170  [15:238" 
Bepiolds  V.  VanderbiU,  106  U.  S.  17  [27:91 
The  Max  Morris  v.  Curry,  187  IT.  8. 1  [84: 586, 
But  if  the  collision,  without  fault  on  the  part 
of  either  vessel,  is  caused  by  inevitable  acci- 
dent, as  by  tbe  one  being  ariven  by  a  storm 
against  the  other,  then,  although  by  the  law  of 
some  European  countries  the  loss  is  appor- 
tioned, yet  bv  our  law,  as  by  the  laws  of  Rome 
and  6t  England,  each  vessel  must  bear  her 
own  loss,  and,  as  said  by  Mr.  Justice  Story, 
*1t  is  not  the  subject  of  apportionment,  or  con- 
tribution, or  of  general  average  in  any  form." 
PUen  V.  Warren  Ins.  Co.  8  Sumn.  889.  894: 
Stainbaek  v.  Bae,  55  U.  8.  14  How.  582,  5;^8 
Q4:580.  582];  The  James  Cray  v.  The  John 
iW*.  62  U.  8. 21  How.  184.  194  ri6: 106,110] 

In  the  later  editions  of  Arnould,  by  Mach- 
Isrhlan,  the  paragraph  above  quoted  has  been 


doubtingly  retained,  and  finally  omitted,  and 
the  following  propositions  laid  down:  'The 
singular  law  relating  to  this  subject,  adopted 
and  observed  by  all  the  maritime  peoples  of 
Europe,  and  now  also  of  America,"  **is  un- 
known to  us,  except  in  connection  with  seafar- 
ing adventure.*'  "When  the  danger  is  of  a 
total  loss  of  the  common  adventure,  so  immi- 
nent and  conclusive  as  in  the  view  of  a  judi- 
cious and  Bkilled  mariner  to  admit  of  but  one 
alternative,  and  that  the  alternative  of  a  sacri- 
fice, say  of  part  of  the  whole,  the  making  of 
such  sacrifice  is  justified  in  fact,  becomes  a 
duty  of  the  master  as  agent  of  all,  and  is  a  gen- 
eral average  *act  in  law."  "lu  order  to[407 
its  being  a  general  average  act,it  must  have  Ix^n 
done  for  the  common  adventure."  2  Arnouli, 
Ins.  pt.  8,  chap.  4  (8d  ed.)  782;  (5th  ed.)  818, 
814,  820.  882. 

Mr.  Justice  8hee,  in  a  note  to  Abbott  on 
8hipping,  after  reviewing  the  statements  of 
many  continental  writers  upon  tbe  subject, 
concludes:  ''Upon  the  whole,  it  is  impossible, 
consistently  with  the  opinion  of  Lord  Tenter- 
den,  and  with  the  doctrine  of  all  the  writers 
on  maritime  law,  whose  opinions  have  not  been 
warped  by  the  exceptional  legislation  or  prac- 
tice of  the  countries  in  which  they  have  writ- 
ten, to  recognize  a  rule  respecting  ship's  ex- 
penses more  comprehensive  tban  tbe  following 
one:  Expenses  voluntarily  and  successfully  in- 
curred, or  the  necessary  consequences  of  reso- 
lutions voluntarily  and  succtissfully  taken,  by 
a  person  in  charge  of  a  sea  adventure,  for  the 
cafely  of  life,  ship  and  cargo,  under  the  pres- 
sure of  a  danger  of  total  loss  or  destruction 
imminent  and  common  to  them,  give,  the  ship 
being  saved,  a  clafm  to  general  average  con- 
tribuiion.'*  Abbott,  Shipping  (11th  ed.)  587 
note.  In  Harrison  v.  Bank  of  Auntralasia,  L. 
R.  7  Exch.  89,  48,  that  statement  was  quoted 
as  laying  down  the  true  rule,  although  there 
was  a  difference  of  opinion  as  to  whether  the 
facts  of  Uie  case  came  within  it.  8ee  also 
Robinson  v.  Price,  L.  R  2  Q.  B.  Div.  91.  94, 
295. 

The  general  maritime  law  is  in  force  in  this 
country,  so  far  only  as  it  has  been  adopted  by 
our  own  laws  and  usages.  Rodd  v.  Heartt,  88  U. 
8.  21  Wall.  558,  572  [22:654,  661];  National 
Steam  Nav.  Co.  v.  Dyer,  105  U.  S.  24,  29  [26: 
1001,  1003];  Liverpool  <ft  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  129  U.  8.  897,  444  [82:  788, 
7931. 

Three  important  decisions  in  the  coqrts  of 
the  United  States  directly  support  the  position 
that,  in  order  to  give  a  right  to  contribution 
in  general  average,  the  sacrifice  must  have 
been  made  for  the  safety  of  the  common  ad- 
venture, and  for  no  other  purpose.  The  Mary, 
1  Sprague,  17;  The  John  Perkins,  8  Ware,  89, 
and  29  Law  Rep.  87;  The  James  P.  Donaldson, 
19  Fed.  Rep.  264,  and  SonsnUth  v.  The  James  * 
P.  Donaldson,  21  Fed.  Rep.  671. 

In  The  Mary,  in  the  District  Court  of  the 
United  States  for  the  District  of  MasAachusetts, 
Judge  Sprague,amosteminentadmiralty  judge, 
held  that  a  voluntary  sacrifice,  made  for  the 
•general  benefit  of  the  whole  adventure. [408 
and  also  for  the  particular  benefit  of  tbe  cargo, 
was  not  a  subject  of  general  aTerage.  1 
Sprague,  19. 

In    The  John  Perkins,  In  the   district  of 
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gether,  to  cut  away  part  of  the  rigging  of  his 
vessel  when  necessary,  in  order  to  avoid  a 
collision,  or  to  lessen  its  effect;  because  the 
vessel,  the  judge  said,  "was  not  under  the  or- 
ders of  the  pilot  for  this  purpose;  she  was 
only  under  the  pilot's  directions  for  the  pur- 
pose of  navigation ;  and  the  master,  in  a  case 
of  this  discription,  is  not  to  wait  for  the  pilot's 
directions,  which  would  tend  to  create  great 
confusion  and  delay."  The  MassaehusetU,  1 
W.  Rob.  871,  878.  Rigging  so  cut  away  by 
the  master  would  seem  to  be  a  subject  of  gen 
eral  average,  as  between  the  vessel  and  her 
cargo.  Lowndes.  Average  (4th  ed.)  100, 110; 
1  Parsons,  Shipping,  851. 

The  authority  of  the  pilot,  as  regards  general 
average,  was  not  touched  by  the  decision  of  this 
court  in  The  China  v.  Wahh,  74 U.  8.  7  Wall. 
58  [19:  67],  by  which  a  vessel,  in  charge  of  a 
pilot,  whom  she  had  been  compelled  by  law 
to  take  on  board,  and  brought  by  his  negli- 

fence  into  collision  with  another  vessel,  was 
eld,  upon  a  libel  in  rem,  to  be  liable  in  dam- 
ages to  the  owners  of  that  vessel.  That  de- 
cision proceed^,  not  upon  any  authority  or 
agency  of  the  pilot,  derived  from  the  civil  law 
of  master  and  servant,or  f  rom  the  common  law, 
403]as  the  representative  of  *the  owners  of  the 
ship  and  cargo;  nor  upon  the  law  of  contribu- 
tion in  general  average  as  between  them;  but 
upon  a  distinct  prmciple  of  maritime  law, 
namely,  that  the  vessel,  in  whosoever  hands 
^e  lawfully  is,  is  herself  considered  as 
the  wrongdoer,  liable  for  the  tort,  and  sub- 
ject to  a  maritime  lien  for  damages.    74  U.  8. 

7  Wall.  68  [19:  78].  As  said  bv  Mr.  Evarts, 
in  his  argument  for  the  libelants,  "This 
theory  treats  the  faults  of  conduct  in  the  ves 
sel's  navigation  as  imputable  to  the  vessel  it- 
self, and  discards  as  immaterial  all  considera- 
tions touching  the  a^ustment  among  the  navi- 
gators, or  between  them  and  the  owners,  of 
the  personal  fault  or  personal responsibili^  of 
the  misgovemment  of  the  vessel. '  74  U.  S.  7 
Wall.  56  [19:  67].  And.  as  observed  by  this 
court,  in  another  case  decided  at  the  same 
term,  cases  of  general  average  "certainly  are 
not  cases  of  tort "    The  Bogle,  Fraser,  75  IT.  8. 

8  Wall.  15,  28  [19:  865,  869].  It  is  worthy  of 
notice,  also,  that  Uie  responsibility  of  the  ves- 
sel for  torts  does  not  include  her  cargo.  Har- 
mony V.  United  8tate$,  48  U.  8.  2  How.  210, 
235-287  [11:  289,  249.  2501;  The  Victor,  Lush. 
72;  Ths  Tlora,  L.  R  1  Adm.  &  Eccl.  45, 48. 

But  if  a  general  average  loss  could  beheld 
to  arise  from  an  act  of  a  pilot,  without  or 
against  the  order  of  the  master  of  the  vessel,  it 
could  only  be  because  the  pilot,  by  the  mari- 
time law,  and  by  reason  of  his  nautical  skill 
and  experience,  temporarily  took  the  place  of 
the  master,  and  was  specially  charged  with 
the  command  and  the  safety  of  the  whole  mari- 
time adventure,  and  of  that  adventure  only. 
However  it  might  be  with  a  pilot,  there  is  no 
case,  in  England  or  America,  before  the  one 
at  bar,  in  which  a  sacrifice  made  by  a  stranger, 
in  no  way  connected  with  the  navigation  of 
the  ship,  or  with  the  control  or  care  oi  the  ship 
and  cargo,  as  a  distinct  maritime  adventure, 
has  been  held  to  give  a  right  to  oontribuUon  in 
general  average. 

There  can  be  no  general  average,  unless 
there  hat  been  a  voluntary  and  auooeisf  ul 
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sacrifice  of  part  of  the  maritime  adTaotsre, 
made  for  the  benefit  of  the  whole  iidveotiir«^ 
and  for  no  other  purpose,  and  by  order  ci  ths 
owners  of  all  the  interests  included  in  tbe  comr 
mon  adventure,  or  the  authorised  lepreaaa- 
tative  of  all  of  them.  The  safety  of  aoj 
property,  on  land  or  water,  not  included  m 
that  adventure,  can  neither  *be  an  ob-  [44>4 
ject  of  the  sacrifice,  nor  a  subject  of  the  con- 
tribution. 

For  example,  from  early  times  and  in  all 
countries,  the  master  has  been  required,  upon 
arrival  of  the  ship  in  port,  to  make,  with  aome 
of  the  crew,  a  protest^  upon  oath,  tliat  the  jet- 
tison was  made  for  the  safety  of  the  ship  and 
lading,  and  for  no  other  cause.  Oleron.  art.  8; 
Wisby,  art.  20;  1  Malyne  (8d  ed.)  113;  Benwea 
(4thed.)148;2Molloy,cbap.6.82;Mar8b.  las. 
(5lh  ed.)  488;  Abbott,  8hippiDg  (Uth  ed.)  530. 

The  first  edition  of  Amould  on  Marine  losiir- 
ance,  indeed — substantially  following  8  Phil- 


lips on  Insurance,  chap.  15.  §8  (2d  ed.) 
contained  this  paragraph:  '*Ir,  with  a  view  in 
the  general  safety  of  ship  and  cargo,  it  be- 
comes necessary  to  damaee  and  destroy  aootber 
ship,  or  any  part  thereof,  the  loss  thereby  in- 
curred must,  it  seems,  be  made  good  by  a  gen- 
eral average  contribution.    Thus,  if  a  number 
of  ships  are  lashed  together  and  one  takes  fire; 
and  the  crews  of  the  others  unite  in  scattling 
the  burning  ship  for  the  safety  of  the  rest,  the 
loss  of  the  ship  so  sunk  is  said  to  he  a  geoenl 
average  loss,  to  which  all  those  saved  UierebT 
must  contribute;  and  the  law  is  the  same  as  vt 
a  crew,  for  the  safety  of  their  own  ship,  cot 
the  cable  of  another."    2  Amould,  Ins.  pt  S, 
chap.  4  (let  ed.)  895.  886.    ThU  is  not  laid 
down  absolutely,  but  only  as  "it  seems,"  and 
••is  said." 

The  authorities  there  cited,  as  to  oootribn- 
tion  for  one  ship  taking  fire  and  scuttled  to 
save  neighboring  ships,  are  Casaregis,  disc.  46, 
no.  45;  Ordinance  of  Bilbao,  chap.  20.  art  31; 
and  2  Azuni,  Maritime  Law,  chap.  8.  art  8. 
Casaregis  states  the  point  as  a  doubtful  oe^ 
and  the  authorities  to  which  be  refers  are  co»- 
fiicting,  and  more  or  less  influenced  bj  local 
law  or  custom.  The  Ordinance  of  Bilbao  was 
a  peculiar  and  local  ordinance,  appareotiy  not 
in  accord  with  the  general  law  of  SpaiL  t 
Magens,  400;  Stevens  and  Beneckeon  ATcrsge 
(Amer.  ed.)  166;  Gregorio  Lopei,  ad  Partids^ 
pt.  7,  title  15. 1. 12,  note  2.  And  Axoni,  ^Msk- 
ing  by  way  of  illustration  only,  treats  the  right 
to  destroy,  and  the  duty  to  make  oonlribotioa, 
as  alike  in  the  cases  of  a  burning  ship  on  Ihl 
sea.  and  of  a  burning  house  upon  land. 

*But  the  law  of  generalaverage.in  £ng-[406 
land  and  America,is  limited  to  property  iDclud* 
ed  in  a  maritime  adventure:  ana  has  no  applica- 
tion to  other  property,  on  land,  or  to  oootracn 
relating  to  auch  propi^y. .  In  WeUm  v.  AMfaa 
int.  Oo. ,  6  Pick.  182,  sometimes  cited  ai  a  jodt- 
cial  application  of  general  average  to  insorsaoi 
of  buildings  or  the&  contents  against  fire,  thsn 
was  nothing  of  the  kind.  That  was  an  acdoa 
on  a  policy  of  insurance  against  firs  on  asloek 
of  goods,  uie  owners  of  which,  upon  the  brak- 
ing out  of  a  fire  in  the  neighborhood,  and  witk 
the  consent  of  the  insurance  oompaar.  and  ta 
order  to  save  the  gooda  and  tha  tHdldnf  eoa* 
taining  them,  procnred  blankela,  wet  tbei^ 
and  i^ead  them  on  theoulMa  of  the  buOdhif, 
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wbeteby  the  buildlne  and  goods  were  saved, 
and  the  blankets  rendered  worthless.  The  In- 
tarance  company  having  admitted  its  liability 
for  such  proportion  of  the  value  of  the  blan- 
kets as  the  amount  of  its  insurance  on  the 
pbintiffa'  goods  bore  to  the  whole  value  of 
their  goods  and  building,  the  court  had  no  oc- 
cision  to  pass  and  did  not  pass  upon  that,  say- 
ing only  that  for  a  proportion  of  the  sacrifice 
made  by  the  plaintiffs,  "they  are  equitably,  if 
not  legally,  entitled  to  recover."  The  only 
claim  in  controversy  was  the  claim  of  the 
plaintiffs  to  recover  the  whole  value  of  the 
blankets,  or  at  least  to  a  contribution  from 
neighboring  buildings  insured  by  the  same 
company;  and  this  claim  *was  disallowed  by 
the  court. 

By  our  law,  indeed,  either  public  officers  or 
private  persons  may  raze  houses  to  prevent  the 
spreading  of  a  conflagration.  But  this  right 
rests  on  public  necessity,  and  no  one  is  bound 
to  compensate  for  or  to  cootribute  to  the  loss, 
unless  the  town  or  neighborhood  is  made  liable 
br  express  statute.  2  Kent,  Com.  888,  380. 
Bntditeh  ▼.  Boston,  101  U.  8.  16  [25:980]. 
Tayhr  v.  Piynumfk,  8  Met.  462;  Ths  John  Per 
HnM,  21  Law  Rep.  87. 97;  TheJame$  P.  Donald- 
«m,  19  Fed.  Rep.  264,  269.  Another  instance 
of  a  right  founded  on  necessity  is  the  case  of 
The  Qravesend  Barge,  or  Mouses  Case,  decided 
and  reported  by  Lord  Coke,  in  which  it  was 
held  that  in  a  tempest,  and  to  save  the  lives  of 
the  passengers,  a  passenger  might  cast  out 
pooderous  and  valuable  goods,  without  make 
406]  ing  himself  *iiable  to  an  action  by  tlieir 
owner,  12  Coke  Rep.  68;  8,  0.  1  Rolle,  79;  2 
Bolstr.  280. 

The  suggestion  of  Amould,  in  the  passage 
tbove  cited,  that  a  ship,  whose  crew,  for  her 
safety,  cut  the  cable  of  another  ship,  must  con- 
tribute in  general  aveiage  for  the  value  of  tbe 
caUe,  is  directly  contrary  to  the  opinion  of 
Ltbeo.  preserved  in  the  Pandects,  and  ap 
proved  by  Emerigon.  Labeo  scnbit,  si  etim  vi 
tentonim  navis  impulsa  esset  in  funes  anehora- 
rum  alteriue,  et  nauta  funes  prcseidissent,  si 
nuUo  aUo  modo,  nisi  prcsdsis  funibus,  explicar- 
sspoiuU,  nullam  actionem  dandem.  Dig.  9,  2, 
29.  8;  Emerigon,  Ins.  chap.  12,  sect.  14.  ^  5. 

In  the  case  of  a  collision  between  two  ves- 
sels, by  the  fault  of  both,  the  maritime  law 
everywhere,  by  what  has  been  called  ru$iicum 
judieium,  apportions  equally  between  both  ves- 
sds  the  damages  done  to  botb.  The  Catharine 
^.Dickinson,  58  U.  8.  17  How.  170  [15:233]; 
&yiwW»  V.  VanderbiU,  106  U.  8.  17  [27:91  ; 
The  Max  Morris  v.  Curry,  187  U.  8. 1  [84: 586J. 
But  if  the  collision,  without  fault  on  tbe  part 
of  either  vessel,  is  caused  by  inevitable  acci- 
dont.  as  by  the  one  being  driven  by  a  storm 
against  the  other,  then,  although  by  tbe  law  of 
•ome  European  countries  the  loss  is  appor- 
tioned, yet  bv  our  law.  as  by  the  laws  of  Rome 
tnd  df  England,  each  vessel  must  bear  her 
own  loss,  and,  as  said  by  Mr,  Justice  8tory, 
*1t  is  not  the  subject  of  apportionment,  or  con- 
trit)ation,  or  of  general  average  in  any  form." 
Pfters  V.  Warren  Ins,  Co.  8  Sumn.  889.  894; 
SUUnbaek  v.  Roe,  55  U.  8.  14  How.  582,  5;^8 
[14:530.  582];  The  James  Oray  v.  The  John 
Fraser,  62  U.  8. 21  How.  184,  194  ri6: 106,110] 

In  the  later  editions  of  Arnould,  by  Macn- 
larhlan,  Uie  paragraph  above  quot^  has  been 
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doubtingly  retained,  and  finally  omitted,  and 
the  following  propositions  laid  down:  '*The 
singular  law  relating  to  this  subject,  adopted 
and  observed  by  all  the  maritime  peoples  of 
Europe,  and  now  also  of  America,"  **is  un- 
known to  us,  except  in  connection  with  seafar- 
ing adventure."  '*When  the  danger  is  of  a 
total  loss  of  the  common  adventure,  so  immi- 
nent and  conclusive  as  in  the  view  of  a  judi- 
cious and  skilled  mariner  to  admit  of  but  one 
alternative,  and  that  the  alternative  of  a  sacri- 
fice, say  of  part  of  the  whole,  the  making  of 
such  sacrifice  is  justified  in  fact,  becomes  a 
duty  of  the  master  as  agent  of  all,  and  is  a  gen- 
eral average  *act  in  law."  **Iu  order  to[407 
its  being  a  general  average  act,it  must  have  been 
done  for  the  common  adventure."  2  ArnouM, 
Ins.  pt.  8,  chap.  4  (8d  ed.)  782;  (5th  ed.)  818, 
814,  820.  882. 

Mr,  Justice  8hee,  in  a  note  to  Abbott  on 
8bipping,  after  reviewing  the  statements  of 
many  continental  writers  upon  the  subject, 
concludes:  "Upon  the  whole,  it  is  impossible, 
consistently  with  the  opinion  of  Lord  Tenter- 
den,  and  with  the  doctrine  of  all  the  writers 
on  maritime  law,  whose  opinions  have  not  been 
warped  by  the  exceptional  legislation  or  prac- 
tice of  the  countries  in  which  they  have  writ- 
ten, to  recognize  a  rule  respecting  ship*s  ex- 
penses  more  comprehensive  than  the  following 
one:  Expenses  voluntarily  and  successfully  in- 
curred, or  the  necessary  consequences  of  reso- 
lutions voluntarily  and  succtissfully  taken,  by 
a  person  in  charge  of  a  sea  adventure,  for  the 
safety  of  life,  ship  and  cargo,  under  the  pres- 
sure of  a  danger  of  total  loss  or  destruction 
imminent  and  common  to  them,  give,  the  ship 
being  saved,  a  clafm  to  general  average  con- 
tribution.'* Abbott,  Shipping  (11th  ed.)  587 
note.  In  Harrison  v.  Banic  of  duntralasia,  L. 
R.  7  Exch.  89,  48,  that  statement  was  quoted 
as  laying  down  the  true  rule,  although  there 
was  a  difference  of  opinion  as  to  whether  the 
facts  of  the  case  came  within  it.  See  also 
Robinson  v.  Price,  L.  R  2  Q.  B.  Div.  91,  94, 
295. 

The  general  maritime  law  is  in  force  in  this 
country,  so  far  only  as  it  has  been  adopted  by 
our  own  laws  and  usages.  Mf)dd  v.  Eeartt,  88  U. 
8.  21  Wall.  558,  572  [22:654,  661];  NaiionM 
Steam  Nav.  Co.  v.  Dyer,  105  U.  S  24,  29  [26: 
1001,  1003];  Liverpool  db  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co,  129  U.  8.  897,  444  [82:  788, 
7981. 

Three  important  decisions  in  the  coqrts  of 
the  United  Slates  directly  support  the  position 
that,  in  order  to  give  a  right  to  contribution 
in  general  average,  the  sacrifice  must  have 
been  made  for  the  safety  of  the  common  ad- 
venture, and  for  no  other  purpose.  The  Mary, 
1  Sprague,  17;  The  John  Perkins,  8  Ware,  89, 
and  29  Law  Rep.  87;  T/ie  James  P,  Donaldson, 
19  Fell.  Rep.  264,  and  Sonsmith  v.  The  James 
P.  Donaldson,  21  Fed.  Rep.  671. 

In  The  Mary,  in  the  District  Court  of  the 
United  States  for  the  District  of  MasAachusetts, 
Judge  Sprague,amosteminentadmira1ty  judge, 
held  that  a  voluntary  sacrifice,  made  for  the 
'general  benefit  of  the  whole  adventure,  [408 
and  also  for  the  particular  benefit  of  the  cargo, 
was  not  a  suoject  of  general  average.  1 
Sprague,  19. 

In    The  John  Perkine,  In  the  district  of 
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Massachusetts,  two  schooners,  the  John  Per- 
kins and  the  Wyvem,  having  accidentally 
heen  inclosed  to  a  large  and  dangerous  field  of 
ice,  and  being  in  great  peril,  and  the  crews  of 
both  vessels  having  left  them  and  escaped  to 
Uie  shore,  except  one  Nickerson,  who  re- 
nnained  on  board  the  Wyvern,  which  was  at 
anchor,  he,  perceiving  the  John  Perkins  drift- 
ing towards  the  Wvvem,  and  to  prevent  a 
collision,  cut  the  Wyvem's  cable,  and  thus 
prevented  the  destruction  of  both  vessels;  and 
a  libel  was  filed  by  him,  and  by  the  master,  in 
behalf  of  the  owners,  officers  and  crew  of  the 
Wyvern,  claiming  salvage,  and  also  damages, 
or  else  a  contribution  in  general  average,  for 
the  loss  of  her  cable  and  anchor.  Jud^  Ware 
in  the  district  court,  and  Mr.  c/tM^te^  Curtis  in  the 
circuit  court  on  appeal,  both  held  that  neither 
the  claim  of  salvage  nor  that  of  ^neral  aver- 
age could  be  sustuned;  and  Mr,  Justice  Qxxxi\%^ 
reversing  in  this  respect  only  the  decision  of 
Judge  Ware,  held  that  there  could  be  no  re- 
covery in  damages  for  the  value  of  the  cable 
and  anchor.    3  Ware.  89;  21  Law  Rep.  87. 

Mr,  Justice  Curtis  declared  that  the  right  of 
contribution  in  general  average  had  never 
been,  so  far  as  he  was  aware,  and  could  not  be, 
extended  beyond  those  who  had  voluntarily 
embarked  in  a  common  adventure;  and  there- 
fore decided  that  the  cutting  of  the  cable  of 
the  one  vessel  by  her  crew,  to  avoid  or  escape 
an  apprehended  collision  with  the  other  vessel, 
made  no  case  for  contribution  in  general  aver- 
age. After  saying,  *'It  is  certainly  true  that 
such  a  claim,  when  viewed  theoretically,  has 
an  equity  verv  similar  to,  if  not  identical  with, 
that  on  which  the  famous  Rhodian  law  was 
founded,  and  out  of  which  the  more  modern 
doctrines  of  the  law  of  general  average  have 
grown,"  he  added,  "At  the  same  time,  it  is 
quite  clear  that  the  Roman  law  never  applied 
the  principle  between  mere  strangers."  and 
cited  the  opinions  of  Labeo  and  of  Emerigon, 
above  referred  to,  as  being  upon  **the  precise 
case  under  consideration,  except  that  the  cable 
409]  is  cut  by  the  'mariners  of  the  other  ves- 
sel, which  can  scarcely  weaken  the  claim."  He 
further  observed  that  In  Dupont  v.  Vance,  60 
U.  8.  19  How.  162  [15:584].  as  well  as  in  Law- 
rence ▼.  Mintum,  58  U.  8.  17  How.  100  [15: 
58],  both  cited  above,  this  court  "considered 
that  the  master,  in  case  of  necessary  voluntary 
sacrifice  to  escape  peril,  was  acting  as  the  au- 
thorized agent  of  all  concerned  in  the  common 
adventure,  and  so  bound  all  bv  his  act,  a  prin- 
ciple which  could  hardly  apply  between  mere 
strangers."  After  refemng  to  other  authori- 
ties he  said  that  in  Sturgii  v.  Carp,  2  Curt  882, 
884,  he  had  declared  that  he  did  not  consider 
the  right  to  recov^  a  general  average  contribu- 
tion as  arising  frAm  a  contract,  but  from  "a 
principle  of  natural  justice,  that  they  who  have 
received  a  common  benefit  from  a  sacrifice 
voluntarily  made  by  one  engaged  in  a  common 
adventure,  should  unite  to  mSke  cood  the  loss 
which  that  sacrifice  occasioned;"  and  con- 
cluded as  follows:  '*But  I  never  entertained  a 
doubt,  that  from  the  relation  of  the  parties  to 
a  common  adventure,  the  law  would  imply  a 
contract  for  the  purpose  of  a  remedy;  nor  did 
I  then  suppose  that  it  would  be  implied  be- 
tween strangers,  who  were  not  united  in  a 
common  adventure  by  one  or  more  contracts  I 
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of  affreightment.    The  ancient  as  wdl  it  tlie 
modem  codes  of  sea  laws  proceed  npoa  the 
assumption  that  the  master,  representing  aU 
the  aggregate  interests  by  holding  that  office, 
has  the  rightful  power  to  Judge  upon  the  sacri- 
fice of  one  of  the  interests  which  he  thos  rep- 
resents, for  the  benefit  of  the  others.    But  thej 
afford  no  ground  for  the  position  that  he  may 
judge  and  act  for  mere  strangers,  whose  prop- 
erty has  not  been  confided  to  his  care.    In  mj 
opmion,  the  only  subjects  bound  to  makeccm- 
tribution  are  those  which  are  united  to«etber 
in  a  common  adventure,  and  placed  xm&r  the 
charge  of  the  master  of  the  vessel,  with  the 
authority  to  act  in  emergencies  as  the  agent  of 
all  concerned,  and* which  are  relieved  n'om  a 
common  peril  by  a  voluntary  sacrifice  made  of 
one  of  those  subjects.    Consequently,  I  most 
reject  the  claim  for  general   average."    l%e 
John  Perkins,  21  Law  Rep.  97,  98. 

That  judgment  of  Mr.  Justice  Curtis  dearlj 
shows  that  in  his  opinion  there  could  be  no 
general  average,  except  upon  a  voluntary  sacri- 
fice  of  pari  of  the  common  adventure,  for  the 
*benefiiof  the  adventure  alone.and  oiadf[4tO 
by  the  owners  of  the  interests  engaged  in  that 
adventure,  or  by  the  master  representing  them 
all;  and  therefore  the  cutting  of  the  cable  of 
one  vessel  to  avoid  an  impending  ooUisioa 
with  another  vessel  driven  by  a  storm,  woakl 
not  be  a  subject  of  contribution  between  the 
two  vessels,  whether  the  cable  was  cut  bj  the 
vessel  to  which  it  belonged,  or  bytheocher 
vessel* 

In  The  James  R  Dtmdldsan,  19  Fed.  Ben. 
264.  in  the  eastern  district  of  Michigas,  Mr. 
Justice  Brown,  then  district  judge,  and  Mr. 
Justice  Matthews,  each  fully  approved  tad 
strongly  relied  on  that  judgment,  and  oo  the 
principle  which  governed  it,  although  tbey 
differ^  as  to  the  application  of  that  prin- 
ciple to  a, claim  of  general  average  agiinst  a 
tug  for  the  abandonment  of  her  tow  of 
barges,  with  the  intention,  and  with  the 
effect,  of  losing  the  tow  and  saving  the  tof. 

In  the  district  court.  Judge  Brown  siid: 
"It  is  true  there  are  in  this  case  many  of 
the  elements  which  go  to  entitle  the  bsrfei 
to  a  general  average  contribution,  as  slaied 
in  the  leading  case  of  Barnard  v.  Adams,  Si 
U.  8.  10  How.  270  [18:417],  Still  I  know  of 
no  case  wherein  the  principle  of  mataal  con- 
tribution has  been  extended  bevond  the  Mp^ 
her  boats,  tackle,  apparel,  xumitnre  tad 
cargo.  I  understand  the  law  of  general  aveh 
age  to  be  an  outgrowth  of  the  law  mukim 
as  applied  to  the  carriage  of  goods  by  ssa.  Il 
is  never  applied  to  cases  of  a  voluntary  «o- 
rifice  of  property  upon  land,  when  bms  is 
preserve  the  property  of  others  from  a  grciHr 
loss."  "  Indeed,  the  cases  have  gone  so  te 
as  to  hold  that  the  partSea  themselves  who 
commit  an  act  of  depredation  forthepobtts 
safety  are  not  liable  in  trespass'*  After  n^ 
ferring  to  a  number  of  authoritiet,  he  stew 
his  conclusions  as  follows:  **  From  thisreriev 
of  authorities,  it  is  quite  apparent  that  tW 
doctrine  of  general  average  contribution  tfig 
from  the  peculiar  relations  existing  betwt« 
thtf  ship  and  her  cargo."  "  The  law  of  gcMiii 
average  is  confined  to  those  cases  wheieia  t 
voluntary  sacrifice  is  made  of  some  portk«  m 
the  ship  or  cargo  for  the  benefit  of  the  nMm 
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■ad  it  has  no  applicailon  to  a  contract  of 
towage.  *•  The  Jama  P.  Donaldton,  19  Fed. 
Bep.  269.  270,  272. 

In  the  circuit  court,  on  appeal,  Mr,  Justice 
4ct\'\  Matthews,  *after  citing  tbepassage.  above 
quoted,  from  the  flr^  edition  of  Arnould  on 
tbati ranee,  said  that  ''it  must  be  admitted  that 
no  Jtidiciid  precedent  to  that  effect  has  been 
found  in  the  decisions  of  either  English  or 
American  courts;  and  that  the  case,  as  put, 
tacka  the  necessary  element  of  a  common  in- 
terest, united  by  consent  of  several  owners, 
deliTered  by  the  authorized  act  of  a  common 
afrent,  from  an  imminent  peril  threatening  the 
whole,  by  the  Yoluntarv  sacrifice  of  a  part" 
And  he  reversed  the  dfecision  of  the  district 
court  solely  because,  as  he  thought,  the  tug 
and  the  barges  were  not  strangers  to  each 
other,  but  by  the  contract  of  towage  were 
hound  together  and  interested  in  a  common 
adventure,  and  the  master  of  the  tug  had 
charge  of  the  navigation  of  the  whole  tow  for 
the  Voyage  and  for  the  purposes  of  that  navi- 
gation, and  to  meet  its  exigencies,  was  in- 
Tested  with  authority  to  act  for  all.  Sonsmith 
T.  T^  Jamee  P.  Danaidion,  21  Fed.  Rep.  676, 
678. 

This  summary  of  the  grounds  of  the  two 
opinions  delivered  in  The  Jamee  P,  DoruUdscm, 
9upra,  sufficiently  shows  that  both  proceeded 
npon  the  fundamental  principle  in  general 
average,  that  the  sacrifice  must  be  made  solely 
for  the  benefit  of  the  common  adventure,  and 
that  the  interests  of  strangers  to  that  adven- 
ture neither  contribute  nor  are  contributed 
lor. 

Doubtless,  acts  necessary  to  save  the  common 
adventure  from  an  impending  peril,  or  from 
ita  consequences,  may  either  be  done  by  the 
master  and  crew  themselves;  or  else  the  mas- 
ter of  the  ship,  or  the  owner,  if  present,  may, 
in  a  proper  case,  avail  himself  of  the  aid  of 
other  private  persons,  or  of  public  authorities, 
and  necessary  and  reasonable  expenses  paid 
for  such  aid  may  be  a  subject  of  contribution 
in  general  average.  The  Star  of  Hope  v. 
Annan,  76  U.  8.  »  Wall.  203,  227,  234  [19: 
638.  644,  6471;  Gage  v.  Libby.  14  Allen,  261, 
269;  Boee  v.  Sank  of  Australasia  (1894)  App. 
Gas.  687. 

In  this  country,  when  a  ship  is  on  fire, 
damage  caused  to  goods  in  the  hold  by  water, 
either  poured  down  from  above,  or  let  in  by 
scuttling  the  ship,  bv  the  master,  or  under 
his  order  and  direction,  for  the  purpose  of 
saving  ship  and  cargo,  has  long  been  con- 
8ider(ra  a  subject  of  general  average.  Colum- 
bian Ins,  Co.  V.  A»hby,  88  U.  8. 18  Pet.  881, 840 
412][10:186. 1911.  1  Parsons,*Shipping,  865; 
and  many  cases  cited  below.  In  such  a  case, 
at  one  time,  the  practice  of  English  adjusters 
was  to  allow  only  the  damage  done  to  the  ship 
by  cutting  holes  in  her  to  admit  the  water, 
but  not  the  damage  done  by  the  water  to  the 
ship  or  cargo.  Lowndes,  Average  (4th  ed.) 
68.  But  that  practice  was  changed,  in  defer- 
ence to  the  opinion  of  the  Court  of  Queen's 
^Sench  (although  any  expression  of  opinion 
upon  the  point  was  avoided  in  the  Exchequer 
Chamber)  in  8teu>art  v.  West  India  db  P.  88, 
Co,  (1878)  L.  R.  8  Q.  B.  88,  862.  And  the  law 
of  England  in  that  respect  has  since  been  set- 
tled in  accordance  wiUi  our  law.     WkUeeross 
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Wire  Co,  ▼.  8am  (1892)  L.  R.  8  Q.  B.  Div. 
658. 

By  Rule  8  of  the  York-Antwerp  Rules  of 
1877,  adopted  while  the  law  of  England  upon 
that  question  was  unsettled,  and  referred  to 
in  the  charter-party  of  the  J.  W.  Parker, 
**damage  done  to  a  ship  and  cargo,  or  either 
of  them,  by  water  or  otherwise,  in  extinguish- 
ing a  fire  on  board  the  ship,  shall  be  general 
average;  except  that  no  compensation  l^  made 
for  damage  done  by  water  to  packages  which 
had  been  on  fire.  All  those  rules,  like  the 
Glasgow  Resolutions  of  1860,  and  the  York 
Rules  of  1864,  relate  only  to  the  subjects  of 
contribution  in  general  average,  and  do  not 
touch  the  question  by  whom  the  voluntary 
sacrifice  must  be  made.  Lowndes,  Average 
(4th  ed.)  appx.  U. 

The  Resolutions  of  the  International  Con- 
gress at  Brussels,  in  1888,  while  they  likewise 
include,  among  the  things  considered  as  sub- 
jects of  general  average,  "damage  caused  to 
the  ship,  and  to  the  goods  not  injured  by  the 
fire,  as  the  result  of  extinguishing  a  fire  taking 
place  on  board."  lay  down,  in  the  first  article, 
as  the  leading  principle  of  general  average, 
Les  avaries  communes  sont  Us  depenses  extra- 
ordinaires  et  les  sacrifices  fails  volontairement 
par  le  eaptaine  ou  d'aprls  ses  ordres,  pour  Is 
bien  et  le  salut  commun  du  navire  et  du  charge- 
fTi^n^— which  may  be  rendered  in  English: 
"General  average  is  an  extraordinary  expendi- 
ture or  a  sacrifice  voluntarily  made  by  the  cap- 
tain or  pursuant  to  his  orders,  for  the  common 
good  and  safety  of  the  ship  and  cargo." 
Actes  du  Congr^s  International  de  Droit  Com- 
mercial de  Bruxell>)s  (1888),  pp.  418,  419. 

*In  none  of  the  cases  cited  by  the  [413 
appellees,  was  property,  sacrificed  to  put  out 
a  fire,  by  direction  of  others  than  the  master 
or  mate  of  a  ship,  adjudged  to  be  a  general 
average  loss. 

In  Nimick  v.  Holmes,  25  Pa.  866,  64  Am. 
Dec.  710,  in  which  a  fire  had  broken  out  on  a 
steamboat  lying  at  a  wharf,  it  was  by  direc- 
tion of  her  officers,  that  steam  and  water  were 
poured  into  the  hold  by  means  of  her  own 
apparatus  and  hose,  and  that  she  was  after- 
wards scuttled.  In  Heye  v.  North  German 
Lloyd,  33  Fed.  RSp.  60,  and  86  Fed.  Rep. 
705,  2  L.  R.  A.  287.  also,  the  fire  was  ex- 
tinguished by  the  officers  and  crew  only.  In 
Greg<yry  v.  Orrall,  8  Fed.  Rep.  287,  vhe  float- 
ing fire  engines  used  in  putting  out  the  fire 
were  apparently  employed  by  the  master  and 
under  his  control.  In  Nelson  v  .Belmont,  6 
Puer,  810,  822.  and  21  N.  Y.  86,  the  fire 
engine  companies  were  hired  by  the  master 
of  the  ship,  and  the  question  controverted  was 
whether  a  valuable  part  of  the  cargo,  pr^ 
viously  put  by  him  on  board  another  vessel, 
was  liable  to  contribute. 

In  The  Boanoke,  46  Fed.  Rep.  297,  and  58 
Fed.  Rep.  270,  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Wis- 
consin, although  the  fire  department  took 
part  in  extinguishing  the  fire,  everything  was 
done  by  the  direction  and  with  the  approval 
of  the  master.  Judge  Jenkins,  in  overruling 
exceptions  to  the  libel,  said:  "It  was  a  selec- 
tion by  the  master  for  sacrifice  of  that  which 
by  the  act  must  necessarily  be  destroy ied." 
"The  master  must  be  presumed  to  have  de- 
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be  necessary,  or  at  least  made  io  the  exercise 
of  a  reasonable  judgment  that  it  was  necessary; 
and  that  it  must  be  ▼oluotary,  is  also  admit- 
ted. But  whether  the  water  be  pumped  in  by 
the  crew,  or  by  a  fire  eneine  stationed  on 
shore,  is  quite  immaterial,  as  was  held  in 
2id»(m  y.  Belmont,  5  Duer,  510.  21  K.  T.  86; 
Gregory  y.  OrraU,  8  Fed.  Rep.  287;  The  Hoan- 
0ke,  46  Fed.  Rep.  297,  68  Fed.  Rep.  270.  59 
Fed.  Bep.  161;  Amart  y.  West  India  A  P.  88, 
Cb.  L.  R.  8  Q.  B.  88. 

But  if  the  master  be  engaged  in  extinguishing 
a  fire  by  pumping  in  water,  and  the  damage 
thereby  done  sub^ts  the  property  sayed  to 
a  general  ayeraee  contribution,  I  fail  to  ree 
why  he  should  lose  his  right  to  such  contribu- 
tion, if  the  port  authorities,  acting  under  a  local 
ordinance,  interfere  and  take  possession  of 
the  ▼easel,  and  do  exactly  what  he  was  en- 
gaged in  doing,  but  more  efficiently  and  expe- 
ditiously. It  was  for  the  interest  of  all  parties 
that  the  fire  should  be  extinguished  as  quickly 
as  possible,  and  if  the  port  authorities  had 
more  efficient  means  for  such  purposes  than 
the  master,  and  therefore  interferea  to  assist 
him,  it  seems  to  me  he  should  not  lose 
his  right  to  contribution.  His  loss  was  no 
greater  than  it  would  haye  been,  if  the  port 
authorities  had  not  interfered.  The  damage 
to  the  cargo  was  evidently  much  less,  so  that 
the  shippers  were  obyiously  benefited  by  such 
interference.  Under  such  circumstances  it 
appears  highly  inequitable  that  they  should 
set  up  a  defense  which  they  would  not  have 
been  able  to  assert,  if  their  loss  had  been 
greater. 

If  it  be  true,  as  assumed  in  the  opinion  of 
the  court,  that  the  right  to  a  general  average 
contribution  arises,  not  from  the  contract  of 
the  parties,  but  from  operation  of  law  and 
upon  principles  of  natural  justice,  it  seems  an 
anomaly  to  say  that  one  who  is  in  possession 
of  the  vessel  by  act  of  law  is  not  in  a  position 
to  make  a  sacrifice,  out  of  which  a  right  of 
contribution  shall  arise.  The  consequences  of 
426] the  rule  'announced  by  the  court  might, 
under  certain  circumstances,  be  so  inequitable 
as  at  once  to  challenge  its  soundness.  Sup- 
pose, for  instance,  the  master  had  nearly  suc- 
ceeded in  extinguishing  the  fire  before  the  port 
authorities  had  arrived,  and,  against  his  pro- 
test, had  assumed  charge  of  the  vessel.  Under 
•uch  circumstances,  he  would  clearly  be 
entitled  to  contribution  from  such  of  the 
cargo  as  he  had  already  saved,  but  how  would 
it  &  possible  to  distinguish  between  that  and 
Buch  as  might  have  been  saved  after  the  port 
authorities  took  possession?  In  saying  that 
the  sacrifice  must  have  been  made  by  the  act 
of  the  master,  the  law  evidently  intends  not 
that  the  word  "master^  shall  be  taken  in  its 
technical  sense,  but  that  the  act  must  be  that 
of  one  in  authority,  and  mutt  be  the  result  of 
the  judgment  of  some  one  competent  to  judge 
and  with  authority  to  act,  as  distiniruiahed 
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from  the  hasty  and  arbitrary  or  tii 
action  of  the  crew  or  of  a  paaseofier. 
have  no  authority  to  bind  the  vesaeL 

Suppose,  for  instance,  a  venel  and 
be  discovered  abandoned  at  sea  and  derelkt^ 
and  be  taken  possession  of  by  salvora.  who,  for 
the  purpose  of  savins  the  proper^,    throw 
overboard  a  portion  of  the  cargo.    Ckn  it  be 
possible  that  the  value  of  the  property  a» 
jettisoned  should  not  be  estimated  in  the  sal- 
vage expenses,  and  be  contributed  for  by  tha 
property  thus  saved?    There  can  be  no  qnea- 
tion  that,  under  such  circumstances,  the  salv- 
ing vessel  would  be  entitled  to  remuneratioa. 
but  the  logical  result  of  the  opinion  of  the 
court  in  this  case  is  that  the  owner  of  the 
property  thrown    overboard   would   lose  its 
entire  value,  because  the  salvors  are  not  agents 
of  the  owners  of  the  vessel,  and  are  strangers 
to  the  adventure. 

In  this  case  there  is  no  flndinc  that  the 
port  authorities  took  charge  of  the  Ire  against 
the  will  of  the  master  or  mate,  bat  upon  his 
return  on  board  the  master  found  them  in 
charge.    There  is  no  finding  that  he  made 
objection  to  this.    The  only  disagreement  be- 
tween him  and  the  port  authoritiet  seemed  to 
arise  from  the  fact  that  the  master,  ^ter  hav- 
ing "removed  552  bales  of  jute  from  the  baric, 
desired  to  remove  more;  but  the  port  aatbori- 
ties  objected  and  forbade  it,  *l>ecaoae  of[427 
the  danger  of  increasing  the  flre.^    Hot  this 
was  evidently  a  disagreement  as  to  a  miaor 
particular,  and  there  is  an  express  findiog 
that  "the  measures  taken  by  tlie  mate  before 
the  port  authorities  took  charge  of  the  ship, 
and  those  subsequently  taken  by  the  port  au- 
thorities, were  the  best  available  to  exunguish 
the  fire  and  to  save  greater  loss  apon  the 
cargo."    There  seems  to  have  been  no  oMeo- 
tion  at  the  time  to  the  port  authorities  mov lug 
the  ship  and  putting  her  aground,  aliboora 
the  master  subsequently  incorporated  as  ob- 
jection to  such  action  in  his  protest.    In  fsd 
the  district  judge  states  that  "the  master  did 
not  object  (o  the  scuttling,"  and  that  the  chief 
difference  between  them  was  with  respect  to 
keeping  the  hatches  open  longer  for  the  |Ntf- 
pose  of  removing  more  of  the  cari^>,  to  walck 
the  officials  objected,  in  consequence  of  ito 
increased  draft  of  air  serving  as  fuel  to  tte 
fiamea. 

The  opinion  of  the  court  tends,  b  ev«T 
such  emergency,  to  put  the  master  aod  kKu 
authorities  in  antagonism,  to  give  rise  to  aa- 
seemly  conflicts  between  them,  and  to  prtTcat 
the  master  from  availing  himself  of  tbck 
superior  facilities  for  extinguishing  fires.  It 
seems  to  me  there  is  no  distinction  in  priodph 
between  a  sacrifice  made  by  a  master  aod  oas 
made  bv  authority  of  law,  provided  the  oo»* 
mon  safety  of  the  ship  and  cargo  be  the  0)4^ 
of  their  action. 

I  am  authorized  to  state  that  iff.  ^MfM 
BarUui  concoxa  in  thia  dissent 


19M.      LuTCHBB  T.  TJnitbd  8tatb&    Pollock  t.  FabmbrT  Loan  A  TBcn  Co.  427-429 


HENRY  J.  LUTCHER  bt  al.,  Plff:  in  Err. 

o. 

UNITED  STATES. 

/udieiarjf  Act  cf  March  5,  ISOl—writ  of  error 
to  drcuii  eouri^time  qf  taking  appeal, 

(Bee&  a  Reporter^  ed.  tf7, 428.) 

L  Tbe  Imst  olaiise  of  ae^on  6  of  the  Jadldary  Act 
of  ICaroh  8, 1801,  refers  to  the  oUxmit  court  of  ap- 
peals and  not  to  the  circuit  court. 

1  A  writ  of  error  from  this  court  to  the  circuit 
court  does  not  reach  the  proceedings  in  the  cir- 
cuit oourt  of  appeals  refusinflr  to  allow  the  cause 
to  be  docketed  and  the  record  to  be  filed  therein 
CO  the  ground  that  the  cause  should  bo  taken  to 
this  oourt  and  not  to  that  court. 

1  Where  the  Jurisdiction  of  this  court  oyer  causes 
not  then  pending  before  lt«  is  preserved  by  the 
Joiot  Besolution  of  March  8,  1801,  the  writ  of 
error  or  appeal  must  be  sued  out  or  taken  before 
JUI7I.I88L 

[No.  271.] 

BuhmittedApras.lSSS.  Decided  ApHl  8,1896. 

rl  ERROB  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  to 
review  a  judgment  in  favor  of  the  United 
States,  plaintiff,  against  Henry  J.  Lutcber,  de- 
fendant, for  damages  for  cutting  and  carrying 
away  Umber  the  property  of  the  United  States. 
Wnt  of  error  diemiaeed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  1m  Bradford  for  plaintiffs  in  error. 

Mr.  Holmes  Conrad*  Solicitor  Qen,,  for 
defendant  in  error. 

Thk  Chibf  Justicb:  This  was  an  action 
brought  by  the  United  States  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Texas  against  the  firm  of  Lutcker  & 
Moore  of  that  district,  doing  a  milling  and 
manufacturing  business  at  Orange,  Texas,  to 
recover  damages  for  cutting,  carrying  away, 
and  converting  to  their  own  use  certain  timber, 
the  property  of  the  United  States.  Judgment 
was  rendered  in  favor  of  the  United  States 
March  11,  1891.  April  8. 1891,  a  writ  of  error 
was  allowed  from  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit.  The  record  does  not 
discloee  what  proceedings  were  had  thereon  in 
that  court.  July  2,  1891,  a  writ  of  error  from 
this  court  was  sued  out  and  filed,  the  bond 
thereon  being  approved  and  the  citation  signed 
July  10. 1891.  The  petition  for  the  allowance 
of  the  writ  states  that  the  circuit  court  of  ap- 
peals refused  to  allow  the  (iause  to  be  docketed 
and  the  transcript  of  record  to  be  filed  therein, 
on  the  ground  that  the  cause  should  have  been 
taken  to  this  court  and  not  to  that  court.  Biit 
the  last  clause  of  section  six  of  thar Judiciary 
Act  of  March  8,  1891,  refers  to^he  circuit 
court  of  appeals  and  not  to  tbe,>circuit  court, 
•od  this  writ  of  error  is  to  t^  circuit  court 
•od  not  to  the  circuit  court  of  appeals,  and 
does  not.  therefore,  reach  the  proceedings  in 
the  latter  court.  We  perceive  no  ground  on 
which  this  court  has  jurisdiction  to  review  the 
Judgment  of  the  circuit  court  on  this  writ, 
and,  moreover,  it  was  brought  too  late.  Cin- 
ehuaU  Safe  db  Lock  Co.  v.  Qrand  Bapids  Safety 
Depont  do,  146  U.  S.  54  [86: 885j.  Either  ob- 
jection is  fatal. 

Writ  qf  error  ditmieeed. 

W  V.  & 


CHARLES  POLLOCK,  Appi., 

V. 

THE  FARMERS'  LOAN  &  TRUST  COM- 
PANY BT  AL. 

(See  8.  a  B6porter*s  ed.  42S^-S6i.) 

Injunction  against  taac^equUy  Jurindictior^^ 
income  tax  laic — invalid  as  to  income  from 
real  estate  and  municipal  bonds, 

h  A  oourt  of  equity  has  Jurisdiction  to  prevent 
any  threatened  breach  of  trust  in  the  misappli. 
cation  or  diversion  of  the  funds  of  a  corporation 
by  iiloffal  paymeot,  out  of  its  capital  or  proflts» 
of  an  uooonstitutiooai  tax. 

2,  A  tax  on  tbe  rents  or  income  of  real  estate  is  a 
direct  tax  within  the  meaning  of  the  Constitu- 
tion of  the  United  States. 

8.  The  Aot  of  August  15, 1894,  entitled  **An  Act  to 
Beduce  Taxation**  eto.,  so  far  as  it  levies  a  tax 
on  tbe  rents  or  income  of  real  estate,  is  in  viola- 
tion of  tbe  U.  8.  Constitution  and  is  invalid. 

4.  A  tax  upon  the  income  derived  from  muuioipal 
bonds  is  a  tax  on  the  power  of  tbe  states  and 
tbeir  instrumentalities  to  borrow  money  and  is 
consequently  repugnant  to  tbe  U.  8.  Constitu- 
tion. 

6.  The  Act  of  August  IS,  1804,  is  invalid  so  far  as 
imposing  a  tax  upon  the  income  received  trom 
municipal  bonds. 

6.  Upon  the  questions  whether  tbe  void  provisions 
of  said  Act  as  to  rents  and  income  from  reol  es- 
tate Invalidate  the  wbole  Act;  whether  as  to  the 
income  from  personal  property,  the  Aot  is  uo- 
oonstitutloaal  as  laying  direct  taxes:  whether 
any  part  of  the  tax  is  invalid  for  want  of  uni- 
formity; the  Justices  are  equally  divided  and» 
therefore,  no  opinion  is  expressed. 

See  second  hearing  of  this  case  poet,  — % 

[No.  898.] 
Argued  Mare/i  7,  8, 11,  12,  IS,  1896,    Decided 

April  8,  1896. 

Polloclr  y.  Farmers*  Loan  &  Trust  Company  wa» 
argued  with  Hyde  v.  Continental  Trust  Company, 
No.  804,  and  Moore  v.  Miller,  No.  915.  Hyde  v. 
Continental  Trust  Company  was  decided  upon  tbe- 
opioion  in  this  case  and  in  tbe  same  way.  (See  po8t» 
p.  — ).  Moore  v.  Miller  is  still  undecided:  Mr.  Ed- 
munds* argument  therein,  as  it  was  made  on  the 
argument  of  all  the  three  cases,  is  given  in  this 
case. 

This  case  is  reported  from  all  tbe  briefs  and  the 
stenographer's  reports  of  all  the  arguments  of 
counseL  Bd. 


NoTB.— in  whaZ  eases  equity  will  reLitve  from  mfa- 
tahe  or  ignorance  of  nuUeridl  fact^  see  note  u> 
M»Ferran  v.  Taylor,  2: 488. 

Whether  equity  tofU  relieve  a(/ainst  a  mistake  cf 
law,  see  notes  to  Hunt  v.  Bousmanier,  7:  27,  5: 680. 

When  awardn  w(U  be  set  aside  by  a  court  of  equity^ 
and  when  not,  see  note  to  Burctaell  v.  Marsh,  15: 00. 

CanceUaiion  of  a  deed  or  a  contract,  in  equUy,  for 
frauds  concealment^  or  miisrepresentation.  see  note 
to  Neblett  v.  Macf arland,  28: 471. 

When  equity  will  relieve  for  variatUms  in  quantitjf 
of  lands  from  amount  stated  in  deed,  sec  note  to 
y  owles  V.  Craig,  8:  fiOS. 

When  a  judgment  at  laso  will  be  ettjoined  by  a  bUt 
in  equity,  see  note  to  Davis  v.  Tileston,  12: 866. 

When  equity  will  restrain  the  collection  of  purchaso 
money  for  failure  of  titUt  etc^  oes  note  to  Patton 
V.  Taylor,  12: 687. 
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APPEAL  from  a  decree  of  the  Circnit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing,  on  demurrer,  a 
•uit  in  equity  broup:ht  bv  Charles  Pollock 
against  the  Farmers'  Loan  &  Trust  Company  et 
al.  to  procure  a  decree  that  the  provisions  as  to 
the  income  tax  in  the  Act  of  Congress  of  Au- 
gust 15,  1894,  are  uncoDstitutional  and  yoid; 
and  that  the  defendants  be  restrained  from  vol- 
untariiy  complying  with  the  provisions  of  said 
Act  in  the  making  of  returns  and  in  the  pay- 
ment of  a  tax  thereunder,  and  for  general  re- 
lief. Becerud  in  part  and  corned  in  pari  by 
m  divided  court, 

4301  *Statement  by  Mr.  Ohitf  Justice  Fuller: 
This  was  a  bill  filed  by  Charles  Pollock,  a 
citizen  of  the  state  of  Massachusetts,  on  behalf 
}f  himself  and  idl  other  stockholders  of  the 
lefendant  conipany  similarly  situated,  against 
One  Farmers'  Loan  &  Trust  Company,  a  cor- 
poration of  the  state  of  New  York,  and  its  di- 
rectors, alleging  that  the  capital  stocK  of  the 
corporation  consisted  of  one  million  dollars, 
divided  into  forty  thousand  shares  of  the  par 
value  of  twenty-five  dollars  each;  that  the  com- 
pany was  authorized  to  invest  its  assets  in  pub- 
lic stocks  and  bonds  of  the  United  States,  of 
individual  states,  or  of  any  incorporated  city, 
or  county,  or  in  such  real  or  personal  securi- 
ties as  it  might  deem  proper;  and  also  to  take, 
accept,  and  execute  all  such  trusts  of  every  de- 
scription as  might  be  committed  to  it  by  any 
person  or  persons  or  any  corporation,  by  grant, 
assignment,  devise,  or  bequest,  or  by  order  of 
any  court  of  record  of  New  York,  and  to  re- 
ceive and  take  any  real  estate  which  might  be 
the  subject  of  such  trust;  that  the  property  and 
assets  of  the  company  amounted  to  more  than 
five  million  dollars,  of  which  at  least  one  mil- 
lion was  invested  in  real  estate  owned  by  the 
company  in  fee;  at  least  two  millions  in  lionds 
of  the  city  of  New  York;  and  at  least  one  mil- 
lion in  the  bonds  and  stocks  of  other  corpora- 
tions of  the  United  States;  that  the  net  profits 
or  income  of  the  defendant  company  auring 
the  year  ending  December  81,  1894,  amounted 
to  more  than  the  sum  of  $800,000  above  its 
actual  operating  and  business  expenses,  includ- 
ing losses  and  interest  on  bonded  and  other 
indebtedness;  that  from  its  real  estate  the  com- 
pany derived  an  income  of  $50,000  per  annum, 
aft«r  deducting  all  county,  state,  and  municipal 
taxes;  and  that  the  company  derived  an  income 
or  profit  of  about  $60,000  per  annum  from  its 
investments  in  municipal  bonds. 

It  was  further  alleged  that  under  and  by  vir- 
431]  tue  of  the  *powers  conferred  upon  the 
companv,  it  had  from  time  to  time  taken  and 
executed,  and  was  holding  and  executing,  nu- 
merous trusts  committed  to  the  company  by 
many  persons,  copartnerships,  unincorporated 
associations,  and  corporations,  bv  grant,  assign- 
ment, devise,  and  bequest,  and  by  orders  of 
various  courts,  and  that  the  company  now  held 
as  trustee  for  many  minors,  individuals,  copart- 
nerships, associations,  and  corporations,  resi- 
dent in  the  United  States  and  elsewhere,  many 
parcels  of  real  estate  situated  In  the  various 
states  of  the  United  States,  and  amounting,  in 
the  aggregate,  to  a  value  exceeding  five  mil- 
lions of  dollars,  the  rents  and  income  of  which 
leal  estate  collected  and  received  by  said  de- 
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fendant  in  its  fiduciary  capacity  aDDually  ex- 
ceeded the  sum  of  two  hundred  thousand 
dollars. 

The  bill  also  averred  that  oomplaioant  was 
and  had  been  since  May  20,  1892,  the  owner 
and  registered  holder  of  ten  shares  of  the  cap- 
ital stock  of  the  company,  of  a  value  exceeding 
the  sum  of  $5000;  that  the  capital  stock  wm 
divided  among  a  large  number  of  differeot 
persons,  who,  as  such  stnekbolders,  constituted 
a  large  body;  that  the  bill  was  filed  for  an  ob- 
lect  common  to  them  all;  and  tlgit  he,  therefore, 
brought  suit,  not  only  in  his  own  behalf  as  a 
stocKholder  of  the  company,  but  also  as  a  rep- 
resentative of  and  on  behalf  of  each  of  the 
other  stockholders  similarly  situated  and  inter- 
ested as  might  choose  to  intervene  and  becooie 
partiea. 

It  was  then  alleged  that  the  management  of 
the  stock,  property,  affairs,  and  coocernsof  the 
company  was  committed  under  its  acts  of  in- 
corporation to  its  directors,  and  charged  that 
the  company  and  a  majoritv  of  its  dkedort 
claimed  and  asserted  that  under  and  by  virtue 
of  the  alleged  authority  of  the  provisions  of  aa 
Act  of  Congress  of  the  United  States  entitled, 
'*  An  Act  to  Reduce  Taxation,  to  Provkie  Bev- 
enue  for  the  €k)vemment,  and  for  other  pur- 
poses," passed  August  15.  1894,  the  compaay 
was  liable  and  that  they  intended  to  pay  to  t^ 
United  States  before  July  1, 180S.  a  tax  of  two 
per  centum  on  the  net  profits  of  eM  oompaay 
for  the  year  ending  December  81,  18M^  aboie 
actual  operating  and  busineas  expenses,  includ- 
ing the  income  derived  from  its  real  esute  and 
*its  bonds  of  the  city  of  New  York;  and  [4SS 
that  the  directors  claimed  and  asserted  that  a 
similar  tax  must  be  paid  upon  the  amouDt  of 
the  incomes,  gains,  and  profits,  in  exceai  of 
$4000,  of  all  minors  and  others  for  whom  tbi 
company  was  acting  in  a  fiduciarv  capadiy 
And  further,  that  the  company  and  its  diracton 
had  avowed  their  intention  tomake  and  file  witk 
the  collector  of  internal  revenue  for  the  aeeoad 
district  of  the  city  of  New  Y oik  a  list,  reton. 
or  statement  showing  the  amount  of  the  nd 
income  of  the  company  received  daring  thi 
year  1894  as  aforesaid,  and  likewise  to  makt 
and  render  a  list  or  return  to  said  collector  of 
internal  revenue,  prior  to  that  date,  of  tbi 
amount  of  the  income,  gains,  and  profits  of  all 
minors  and  other  persons  having  incomes  ia 
excess  of  $8500,  for  whom  the  compaay  wii 
acting  in  a  fiducary  capacity. 

The  bill  charged  that  the  provWoas  ia  it* 
spect  of  said  alleged  income  tax  incorporated 
in  the  Act  of  Congress  were  unooostitutionil. 
null,  and  void,  in  that  the  tax  waa  e  direct  tax 
in  respect  of  the  real  estate  held  and  owned  bj 
the  company  in  its  own  right  and  in  the  tkiv* 
ciary  capacity  as  aforesaid,  by  beinc  imDOMi 
upon  the  rents,  issueii  and  profita  oi  nia  ttti 
estate,  and  was  likewue  a  direct  tax  in  respect 
of  its  personal  property  and  the  personal  prop> 
erty  held  by  it  for  others  for  whom  it  acted  la 
its  fiduciary  capacity  as  aforesaid,  whiohdhvtf 
taxes  were  not  in  and  by  said  Act  rpportioeel 
among  the  aeveral  stales  as  required  bv  «edio8 
2  of  article  L  of  the  Constitution;  and  that  tf 
the  income  tax  so  incorporated  in  tiie  Act  of 
Congress  aforesaid  were  held  not  to  be  ^^^ 
tax,  nevertheless  its  provisions 'were  nacooin- 
tutional,  null,  and  void  in  that  Ihev  were  aot 
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QDifonn  throagbont  tbe  United  States  as  re- 
quired in  and  ^  section  8  of  artide  I.  of  the 
Constitution  of  the  United  States,  upon  many 
groonds  and  in  many  jMirticulars  specifically 
set  forth. 

Tlte  bill  further  charged  that  the  Income  tax 
provisions  of  tbe  Act  were  likewise  onconsti- 
iQtional  in  that  they  imposed  a  tax  on  incomes 
not  taxable  under  the  Constitution  and  like- 
wise income  derived  from  the  stocks  and  bonds 
of  tbe  states  of  the  United  States  and  counties 
438]and  municipalities  therein,  which  stocks 
tad  bonds  are  among  the  means  and  iostrumen- 
aKtiea  employed  for  carrying  on  their  respect- 
ive governments,  and  are  not  proper  subjects  of 
tbe  taxing  power  of  Congress,  and  which  states 
and  tb^  counties  and  municipalities  are  inde- 
pendent of  tbe  general  government  of  the 
UnitMi  States,  and  tbe  respective  stocks  and 
bonds  of  which  are,  together  with  tbe  power 
of  tbe  states  to  borrow  in  any  form,  exempt 
from  Federal  taxation. 

Other  grounds  of  unconstitutionality  were 
assigned,  and  tbe  violation  of  articles  IV.  and 
y.  of  the  Constitution  asserted. 

The  bill  further  averred  that  the  suit  was 
not  a  collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  of  the  case,  of  which 
it  would  not  otherwise  have  cognizance,  and 
that  comnlaioant  had  requested  tbe  company 
and  its  directors  to  omit  and  refuse  to  pay 
said  income  tax,  and  to  contest  the  constitu- 
tionality of  said  Act,  and  to  refrain  from  vol- 
untarily making  lists,  returns,  and  statements 
on  its  own  behalf  and  on  behalf  of  the  minors 
and  other  persons  for  whom  it  was  acting  in  a 
fiduciary  capacity,  and  to  apply  to  a  court  of 
competent  jurisdiction  to  determine  its  liability 
under  said  Act,  but  that  the  company  and  a 
majority  of  its  directors,  after  a  meeting  of  the 
directors,  at  which  the  matter  and  tbe  request 
of  complainant  were  formally  laid  before  them 
for  action,  had  refused  and  still  refuse,  and  in- 
tend omitting  to  comply  with  complainant's 
demand,  and  bad  resolved  and  determined, 
and  intended  to  comply  with  all  and  singular 
the  provisions  of  said  Act  of  Congress,  and  te 
pay  the  tax  upon  all  its  net  profits  or  income 
as  aforesaid,  including  its  rents  from  real  estate 
and  its  income  from  municipal  bonds,  and  a 
copy  of  the  refusal  of  the  company  was  an- 
nexed to  tbe  complaint. 

It  was  also  alleged  that  if  the  company  and 
Its  directors,  as  they  proposed  and  had  declared 
their  intention  to  do,  should  pay  tbe  tax  out  of 
its  gains,  income  and  profits,  or  out  of  tbe 
gains,  income  and  profits  of  tbe  property  held 
by  it  in  its  fiduciary  capacity,  they  will  dimin- 
ish tbe  assets  of  the  company  and  lessen  tbe 
dividends  thereon  and  the  value  of  the  shares; 
that  voluntary  compliance  with  the  income 
tax  provisions  would  expose  the  company  to  a 
4341multiplicity  of  suits,  not  only  by  and  *on 
behalf  of  its  numerous  sliareholders,  but  by  and 
on  behalf  of  numerous  minors  and  others  for 
whom  it  acts  in  a  fiduciary  capacity,  and  that 
such  numerous  suits  would  work  irreparable 
ioiury  lo  the  business  of  the  company,  and 
sabiect  it  to  great  and  irreparable  damage,  and 
to  MabilitT  to  tbe  beneficiaries  aforesaid,  to  tbe 
irreparable  damage  of  complainant  and  all  its 
shareholders. 

The  bill  further  averred  that  thii  was  a  suit 
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of  a  civil  nature  in  equity:  that  the  matter  in 
dispute  exceeded  exclusive  of  costs  the  sum  of 
five  thousand  dollars,  and  arose  under  the  Con- 
stitution or  laws  of  the  United  States;  and  that 
there  was  furthermore  a  controversy  between 
citizens  of  different  states. 

The  prayer  was  that  it  might  be  adjudged 
and  decreed  that  the  said  provisions  knuwn  as 
the  "Income  Tax"  incorporated  in  said  Act  of 
Congress  passed  August  15, 1894,  are  unconsli- 
tutional,  null,  and  void;  that  tbe  defendants 
be  restrained  from  voluntarily  complying  with 
tbe  provisions  of  said  Act,  and  making  tbe 
lists,  returns,  and  statements  above  referred  to, 
or  paying  the  tax  aforesaid;  and  for  general 
relief. 

Tbe  defendants  demurred  on  the  ground  of 
want  of  equity,  and  the  cause  having  been 
brought  on  to  be  heard  upon  tbe  bill  and  de- 
murrer thereto,  the  demurrer  was  sustained 
and  tbe  bill  of  complaint  dismissed  with  costs, 
whereupon  Uie  record  recited  that  the  consti- 
tutionality of  a  law  of  the  United  States  was 
drawn  in  question,  and  an  appeal  was  allowed 
directly  to  this  court. 

An  abstract  of  the  Act  in  question  will  be 
found  in  the  margin.* 

*  By  sections  27  to  87  inclusive  of  the  Act  of  Con- 
grees  eatitled  **Aq  Act  to  Beduoe  Taxation,  to 
Provide  Kevenue  for  the  Gtovemment,  and  for 
other  purposes,**  received  by  the  President  Au- 
gust 15, 1894,  and  which,  not  having  been  returned 
by  bim  to  tbe  House  in  whloh  it  originated  within 
the  time  prescribed  by  the  Ck>n8titution  of  the 
United  States,  became  a  law  without  approval  (28 
Stat,  at  L.  600,  chap.  818)  it  was  provided  that  from 
and  after  January  1,  1806,  and  until  January  L 
1900,  *tbere  sball  be  assessed,  levied,  collected,  and 
paid  annually  upon  tbe  gains,  profits  and  Income  re- 
ceived in  tbe  preceding  calendar  year  by  everj 
citizen  of  the  United  States,  whether  residing  at 
home  or  abroad,  and  every  person  residing  tbereln, 
wbetber  said  gains,  profits  or  income  be  derived 
from  any  kind  of  mroperty,  rents,  interest,  divi- 
dends, or  salaries,  or  from  any  profession,  trade, 
employment  or  vocation  carried  on  the  United 
States  or  elsewhere,  or  from  any  other  source 
whatever,  a  tax  of  two  per  centum  on  the  amount 
so  derived  over  and  above  four  thousand  dollars, 
and  a  like  tax  sball  be  levied,  collected,  and  paid 
annually  upon  the  gains,  profits,  and  income  from 
all  property  owned  and  of  every  ousinees,  trade, 
or  professirm  carried  on  in  the  United  States  by 
persons  residing  witbout  the  United  States.**  .  .  • 

*^c.  28.  That  in  estimating  the  gains,  profits,  and 
income  of  any  person  thereshall  be  included  all  in- 
come derived  from  interest  upon  notes,  bonds  and 
otber  securities,  except  such  bonds  of  tbe  United 
States  the  principal  and  interest  of  whiob  are  by 
the  law  of  tbeir  issuance  exempt  from  all  Federal 
taxation;  profits  realized  within  the  year  from 
sales  of  real  estate  purchased  within  two  years 

1)reviousto  the  close  of  tbe  year  for  which  income 
s  estimated;  interest  received  or  accrued  upon  all 
notes,  bonds,  mortgages,  or  other  forms  of  indebt- 
edness bearing  interest,  wbetber  paid  or  not,  if 
good  and  collectible,  less  tbe  interest  which  has 
become  due  from  said  person  or  which  has  been 
paid  by  him  during  the  yean  tbe  amount  of  all 
premiums  on  bonds,  notes,  or  coupons;  the  amount 
of  sales  of  livestock,  sugar,  cotton  wool,  butter, 
cheese,  pork,  beef,  mutton,  or  other  meats,  hay, 
and  grain,  or  other  vegetable  or  other  produc- 
tions, being  tbe  growth  or  produce  of  tbe  estate  of 
such  person,  lees  the  amount  expended  in  the  pur- 
chase or  production  of  said  stock  or  produce,  and 
not  includlnir  any  part  thereof  consumed  directly 
by  the  family;  money  and  the  value  of  all  per- 
sonal properQr  acquiivd  by  gift  or  inheritance;  all 
other  gains,  profits,  and  income  derived  from  any 
source  whatever  except  that  portion  of  the  salary, 
compensation,  or  pay  received  for  services  in  the 
civil,  military,  naval,  or  other  service  of  the 
United  States,  including  Senators,  Representa- 
tives, and  Delegates  in  Oongress,  from  whioh  the 
tax  has  been  deducted,  and  except  that  portion  of 
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By  tbe  third  clause  of  section  two  of  Article 
L  of  the  Constitution  it  was  provided:  *'Rep- 
4351re8entatiye8  and  direct  taxes  shall  *be  ap- 
portioned amon^  the  several  states  which  may 
DC  included  within  this  Union,accordin£  to  their 
respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  per- 
■ons.  including  those  bound  to  service  for  a 
term  of  years,  and  excludiog  Indiaus  not 
taxed,  three  fifths  of  all  other  persons."  This 
was  amended  by  the  second  section  of  the 
fourteenth  article,  declared  ratified  July  28, 
1868.  so  that  the  whole  number  of  persons  in 
441]  each  state  should  be  counted,  *Indians 
Dot  taxed  excluded,  and  the  provision,  as  thus 
•mended,  remains  in  force. 

The  actual  enumeration  was  prescribed  to 
be  made  within  three  years  after  the  first 
meeting  of  Congress  and  within  every  subee- 
quent  term  of  ten  years,  in  such  manner  as 
•hould  be  directed. 


Section  7  requires  "all  bQls  for  ralsinir 
nue  shall  originate  in  the  House  of  Bepi 
tatives." 

The  first  clause  of  section  8  reads  thus: 
"  The  Congress  shall  have  power  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,  to 
pay  the  debts  and  proviae  for  tbecommoode 
fense  and  general  welfare  of  the  United  Scales; 
but  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States."  And 
the  third  clause  thus:  "To  regulate  comoieroe 
with  foreign  nations,  and  amoug  the 
states,  and  with  the  Indian  tribes.** 

The  fourth,  fifth,  and  sixth  cUuses  of 
tion  9  are  as  follows: 

*'No  capitation,  or  other  direct,  tax  diall  be 
laid,  unless  in  proportion  to  the  census  or  coo- 
meration  hereinbefore  direeted  to  be  takeo. 

"No  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state. 

"No  preference  shall  be  giToi  by  any  r^gu- 


any  salary  upon  which  the  employer  Is  required 
by  law  to  withhold,  and  does  withhold  the  tax  and 
pays  the  same  to  the  ofBoer  authorized  to  receive 
It.  In  oomputioflr  incomeci  the  necessary  expenses 
actually  iocurrea  In  oarryioff  on  any  busineee,  oc- 
cupation, or  profession  shall  oe  deducted  and  also 
all  interest  due  or  paid  within  the  year  by  such 
person  on  existinff  indebtedness.  And  all  national, 
state,  county,  school,  and  municipal  taxea,  not  In- 
cluding thoee  assessed  against  local  benefits,  paid 
within  the  yearshaU  be  deducted  from  tlie  trains, 
profits,  or  income  of  the  person  who  has  actually 
paid  the  same,  whether  such  person  tM  owner, 
tenant,  or  mortgagor:  also  losses  actually  sus- 
tained durlnff  the  year,  incurred  in  trade  or  arising 
from  fires,  storms,  or  shipwreck,  and  not  compen- 
sated for  by  Insurance  or  otherwise,  and  debts  as- 
certained to  be  worthless,  but  excluding  all  esti- 
mated depreciation  of  values  and  losses  within 
the  year  on  sales  of  real  estate  ourchased  within 
two  years  previous  to  the  year  for  which  Income 
Is  estimated:  Prookfed,  l^at  no  deduction  shall  be 
made  for  any  amount  paid  out  for  new  buildings, 
permanent  improvements,  or  betterments,  miide 
to  Increase  the  value  of  any  property  or  estate: 
Provided  further^  That  only  one  deduction  of  four 
thousand  dollars  shall  be  made  from  the  aggre- 
gate Income  of  all  the  members  of  any  family, 
composed  of  one  or  l>oth  parents,  and  one  or  more 
minor  chiMren,  or  husband  and  wife;  tnat  guar- 
dians shall  be  allowed  to  make  a  deduction  in  favor 
of  each  and  every  ward,  except  that  in  case  where 
two  or  more  wards  are  comprised  In  one  family, 
and  have  Joint  property  interests,  the  aggregate 
deduction  in  their  favor  shall  not  exceed  four 
tdousand  dollars:  And  provided  further^  That  in 
cases  where  the  salary  or  other  compeosatioD  paid 
to  any  person  Id  the  employment  or  service  of  the 
United  States  Phall  not  exceed  the  rate  of  four 
thousand  dollars  per  annum,  or  shall  be  by  fees,  or 
uncertain  or  irregular  in  the  amount  or  In  the 
time  during  wblcn  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation 
ahall  be  included  in  estimating  the  annual  gains, 
profits,  or  income  of  the  person  to  whom  the  same 
ahall  have  been  paid,  and  shall  include  that  portion 
of  any  income  or  salary  upon  which  a  tax  has  not 
been  paid  by  the  employer,  where  the  employer  is 
required  by  law  to  pay  on  the  excess  over  four 
thousand  dollars:  Provided  aiao^  That  in  com- 
puting the  income  of  any  person,  corporation, 
companv  or  association  there  shall  not  be  In- 
cluded the  amount  received  from  any  corpora- 
tion, company,  or  association  as  dividends  upon 
the  stock  of  such  corporation,  company,  or  asso- 
•iation  If  the  tax  of  two  per  centum  has  been 
paid  upon  Its  net  profits  by  said  corporation, 
eoinpany,  or  araociatlon  as  required  bv  this  Act. 

**  Sec.  29.  That  it  shall  t>e  the  duty  of  all  persons 
ef  lawful  age  having  an  Income  of  more  than 
three  thousand  five  hundred  dollars  for  the  taxa- 
ble year,  computed  on  the  basis  herein  prescribed, 
to  make  and  render  a  list  or  return,  on  or  before 
the  day  provided  by  law,  in  puoh  form  and  manner 
as  may  be  directed  by  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  to  the  ooiieotor  or  a  deputy  ool- 
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lector  of  the  district  In  which  they  reside,  of  tte 
amount  of  their  income,  gains,  and  profits,  as 
aforesaid;  and  all  guardians  and  trustees,* 
tors,  administrators,  agents.  recHvers,  and  all 
sons  or  corporations  aotinf  In  any  fldiiciary 
Ity,  shall  maktf  and  render  a  flat  or  rets^  „ 
aforesaid,  to  the  coUeotor  or  a  deputy  oollector  of 
the  district  In  which  su^  person  or  eorpontfoa 
acting  in  a  fiduciary  capacity  resides  or  does  ~ 
ness,  of  the  amount  of  Income,  galna,  and 
of  any  minor  or  person  for  whom  tbey  act,  hot 
persons  having  teas  than  three  thotMand 
hundred  dollars  Income  are  not  required  to 
such  report;  and  the  collector  or  deputy  eoUeetor 
shall  require  every  list  or  return  to  oe  verWed  by 
the  oath  or  afllrmatlon  of  the  party  rendering  li 
and  may  increase  tlie  amount  vi  any  Hat  or  reton 
If  he  has  reason  to  believe  that  the  i 


stated:  and  In  case  any  such  person  haring  a  fiua> 
ble  income  shall  neglect  or  refuse  to  nike  aai 


neg 
render  such  list  and  return,  or  shall  render  a  wfll- 
fully  false  or  fraudulent  Uet  or  return.  It  shatt  bs 
the  duty  of  the  collector  or  deputy  ooUeetorte 
make  such  list,  according  to  the  best  inf  orautioa 
he  can  obtain,  by  the  examlnatloQ  of  such  pema, 
or  any  other  eviaence,  and  to  add  fifty  per  oeetam 
as  a  penalty  to  the  amount  of  the  tax  due  oe  sneh 
list  in  all  cases  of  willful  negleoi  or  ref asal  to 
make  and  render  a  llat  or  return;  and  In  all  eases sf 
a  willfully  false  or  fraudulent  list  or  return  hanag 
tieen  rendered  to  add  one  hundred  per  eaotva  m 
a  penalty  to  the  amount  of  tax  asrwrtalned  to  bs 
due,  the  tax  and  the  additions  thereto  as  a  peosfty 
to  be  assessed  and  ooUeoted  In  the 
yided  for  in  other  cases  of  willful 
fusai  to  render  a  list  or  return,  or  of 
false  or  fraudulent  return.**  A  proviao  was  i 
that  any  person  or  oorporation  might  show  that  bt 
or  Its  ward  had  no  taxable  Ineofne,  or  that  tbs 
same  had  Imoo  paid  elaewbere,  and  the  coltMar 
might  exempt  from  the  tax  for  that  year.  **Aay 
person  or  company,  onrporatioD,  or  Msodatloa 
feeling  aggrieved  by  the  dedskm  of  the  dspoty 
collector  In  such  oases  may  appeal  to  the  euUsutsr 
of  the  district,  and  his  deoWon  thereooL  valm  t»> 
versed  by  the  Commisslooer  of  Internal 
shall  be  flnaL  If  diasatlsfled  with  the  d< 
the  collector  such  person  or  oorporatioo, 

Skuy,  or  association  may  suboslt  the 
e  papers,  to  the  Oommlasiouer  of  loterMl 
nue  for  his  decision,  and  may  furnish  ths  tMO> 
mony  of  wltnesaee  to  prove  any  relevaat  tarn 
having  served  notice  to  that  effect  upoo  the  Ooa- 
mlssloner  of  InteriMU  Revenue,  as  hsrao  «■»- 
scribed.**  Provision  was  made  for  DOCioe  of  mm 
and  plaoe  for  taking  teatimony  on  both 
that  no  penalty  should  be 
notice. 

By  section  80  the  taxea  on 

payable  on  or  before  July  1  of  eaoh  year,  aas  1 
percent  penalty  levied  on  taxes  unpaid,  aai 
terest. 

By  section  8L  any  non-resident  ashrht 
the  l)enefit  of  the  exemptiona  profwed  tot* 
**  in  com  puting  Inoome  he  shall  InoluAe  aS  ^ 
from  every  source,  tmt  unless  he  be  a 
the  United  States  he  shall  only  p«y  oe 
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Ittion  of  oommerce  or  revenue  to  the  ports  of 
one  8t*te  oyer  those  of  another;  nor  shall  yes- 
lelt  boond  to,  or  from,  one  state,  be  obliged  to 
Miter,  clear,  or  |>a7  duties  in  another." 

It  is  also  provided  by  the  second  clause  of 
section  10  that  "  no  state  shall,  without  the 
eoosent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may 
442]be  *absolutelv  necessary  for  executing 
its  inspection  laws;  and,  by  the  third  clause, 
that  '*no  state  shall,  without  the  consent  of 
Congress,  lay  any  duty  of  tonnage." 

The  first  clause  of  section  9  provides :  "  The 
migration  or  importation  of  such  persons  as 
any  of  the  states  now  existing  shall  think 
proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  year  one  thousand 
eisbt  hundred  and  eight,  but  a  tax  or  duty  mav 
be  imposed  on  such  importations,  not  exceed- 
ing ten  dollars  for  ench  person." 

Article   Y.  prescribes   the   mode  for  the 


amendment  of  the  Constitution,  and  concludes 
with  this  proviso :  **  Provided  that  no  amend- 
ment which  may  be  made  prior  to  the  year 
one  thousand  efght  hundred  and  eight  shall 
in  any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  article." 

Me89r$.  WilUajn  D.  Gathrie»  Clarence 
A«  Seward*  Joseph  H.  Choate*  Beiya- 
min  H,  BrUtow,  David  WUeox  and  Chatie$ 
Steele,  for  Pollock  ±  Hyde,  appellants  in  Nos. 
898,894: 

The  jurisdiction  of  a  court  of  equi^  to  pre- 
vent anv  threatened  breach  of  trust  has  l^n 
repeatedly  sustained.  Upon  this  ground,  the 
misapplication  or  diversion  of  the  funds  of  a 
corporation  will  be  restrained.  This  Jurisdic- 
tion enables  the  court  to  enquire  into  and  en- 
join anj  illegal  payment  by  directors  out  of 
the  capital  or  profits  of  a  corporation.  The 
payment  of  an  unconstitutional  tax  is  a  waste 


the  Income  which  is  derived  from  any  souroe  in 
the  United  Biates.  In  case  such  non-resident  fatls 
to  file  such  statement,  the  oollector  of  each  dis- 
trict shall  collect  the  tax  on  the  income  derived 
from  property  situated  In  his  district,  subject  to 
loeome  tax,  makinic  no  allowance  for  exemptions, 
sod  all  property  b  lonffins  to  such  non-resident 
■hall  l>e  liable  to  distraint  for  tax:  Prnvided^  That 
Don- resident  corporations  shall  be  subject  to  the 
mme  laws  as  to  tax  as  resident  corporations,  and 
the  collection  of  the  tax  shall  be  made  in  the  same 
OMUiDer  as  provided  for  collections  of  taxes 
ssatnt  non-resident  persons.** 

^8ea  32.  That  there  shaU  be  assessed,  levied, 
and  oollecteJ,  except  as  herein  otherwise  pro- 
vided, a  tax  of  two  per  centum  annually  on  the 
net  profits  or  income  above  actual  operatinsr  and 
bosinete  expenses,  inoludloflr  expenses  for  materi- 
ab  put  chased  for  manufacture  or  bousbt  for  re- 
sale, h  sscs,  and  interest  on  bonded  and  other  in- 
debtedness of  all  banks,  banking  institutions, 
trust  companies,  savlufr  institutions,  fire,  marine, 
life,  and  other  insurance  companies,  railroad, 
canal,  tampike,  canal  navlRation,  slack  water, 
telephone,  telesrrapb,  express,  electric  Wght,  ffns, 
water,  street  railway  corapanie8,and  all  other  cor- 
pomtions,  companies,  or  associations  doinff  busi- 
ness  for  profit  in  the  United  States,  no  matter  how 
ereated  and  organized  but  not  inciudinfir  partner- 
ships.** 

The  tax  Is  made  payable  ^  on  or  before  the  first 
day  of  July  In  each  yean  and  if  the  president  or 
other  chief  ofiloer  of  any  corporation,  company, 
or  association,  or  In  the  case  of  any  f  oreiirn  cor- 
pomtion,  company,  or  association,  the  resident 
naiuMier  or  aireot  shall  neglect  or  refuse  to  file 
with  the  oollector  of  the  internal  revenue  district 
tai  which  said  corporation,  company,  or  associa- 
tion shall  be  located  or  be  enfraved  in  business,  a 
statement  verified  by  his  oatn  or  affirmation,  in 
such  form  as  shall  be  prescribed  by  the  Ck)mmis- 
sioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  showing  the 
amount  of  net  profits  or  income  received  by  said 
corporation,  company,  or  association  during  the 
whole  calendar  year  last  preceding  the  date  of 
lUnff  said  statement  as  hereinafter  required,  the 
oorporatioo,  company,  or  association  making  d^ 
fault  ahall  forfeit  as  a  penalty  the  sum  of  one 
thousand  dollars  and  two  per  centum  on  the 
amount  of  taxes  due,  for  each  month  until  the 
lune  is  paid,  the  payment  of  said  penalty  to  be  en- 
forced as  provided  in  other  cases  of  neglect  and 
refusal  to  make  return  of  taxes  under  the  inter- 
nal revenue  laws. 

**"  The  net  profits  or  income  of  all  corporatioos, 
companies,  or  associations  shall  include  the 
amounts  paid  to  shareholders,  or  carried  to  the  ac- 
count of  any  fund,  or  used  for  construction,  en- 
largement of  plant,  or  any  other  expenditure  or 
iovestment  paid  from  the  net  annual  profits  made 
or  acquired  by  said  corporations,  companies,  or 
associations. 

'*Tbat  nothing  herein  contained  shall  apply  to 
states,  counties,  or  municipalities;  nor  to  corpora- 
tlooa,  companies,  or  associations  organised  and 
conducted  solely  for  charitable,  religious,  or  edu- 

U7  U.S. 


cational  purposes,  including  fraternal  l)eneficiary 
societies,  orders,  or  associations  operating  upon  the 
lodge  system  and  providing  for  the  pavment  of 
life,  sick,  accident,  and  other  benefits  to  the  mem- 
bers of  such  societies,  orders,  or  associations  and 
dependents  of  such  members:  nor  to  the  stocks, 
shares,  funds,  or  securities  held  by  any  fiduciary 
or  trustee  for  charitable,  religious,  or  educational 
purposes;  nor  to  building  and  loan  associations  or 
companies  which  make  loans  only  to  their  share- 
holders; nor  to  such  savings  banks,  savings  institu- 
tions or  societies  as  shall,  first,  have  no  stockhold- 
ers or  members  except  depositors  and  no  capital 
except  deposits ;  secondly,  shall  not  receive  deposits 
to  an  aggregate  amount,  in  any  one  year,  of  more 
than  one  thousand  dollars  from  the  same  depositor: 
thirdly,  shall  not  allow  an  accumulation  or  total  of 
deposits,  by  any  one  depositor,  exceeding  ten 
thousand  dollars:  fourthly,  shall  actually  divide 
and  distribute  to  Its  depositors,  ratably  to  deposits, 
all  the  earnings  over  the  necessary  and  proper  ex- 
penses of  such  bank,  institution,  or  society,  except 
such  as  shall  be  applied  to  surplus ;  fifthly,  shaU 
not  possess,  in  any  form,  a  surplus  fund  exceeding 
ten  per  centum  of  its  aggregate  deposits;  nor  to 
such  savings  banks,  savings  institutionst  or  socie- 
ties composed  of  members  who  do  not  participate 
in  the  profits  thereof  and  which  pay  interest  or 
dividends  only  to  their  depositors;  nor  to  that  part 
of  the  business  of  any  savings  l)ank,  institution,  or 
other  similar  association  having  a  capital  stock, 
that  is  conducted  on  the  mutual  plan  solely  for  the 
benefit  of  Its  depositors  on  such  plan,  and  which 
shall  keep  Its  accounts  of  its  business  conducted 
on  such  mutual  plan  separate  and  apart  from  its 
other  accounts. 

**  Nor  to  any  insurance  company  or  association 
which  conducts  aU  its  business  solely  upon  the 
mutual  plan,  and  only  for  the  benefit  of  its  policy 
holders  or  meml>ers,  and  having  no  capital  stock 
and  no  stock  or  shareholders,  and  holding  all  its 
property  in  trust  and  In  reserve  for  Its  policy  oolders 
or  members ;  nor  to  that  part  of  the  business  of  any 
insurance  company  having  a  capital  stock  and  stock 
and  shareholders,  which  is  conducted  on  the  mutual 
plan,  separate  from  its  stock  plan  of  insuranoeu 
and  solely  for  the  benefit  of  the  policy  holders  and 
meml)ers  insured  on  said  mutual  plan,  and  holding 
all  the  properQr  belonging  to  and  derived  from  said 
mutual  part  of  its  business  in  trust  and  reserve  for 
the  benefit  of  Its  policy  holders  and  members  in- 
sured on  said  mutual  plan. 

**That  all  state,  county,  municipal,  and  town 
taxes  paid  by  corporations^  companies,  or  associa^ 
tions,  shall  be  included  in  toe  operating  and  busi- 
ness expenses  of  such  corporations,  companies,  or 
associations. 

'*  Sec.  88.  That  there  shall  be  levied,  collected, 
and  paid  on  all  salaries  of  officers,  or  payments  for 
services  to  persons  in  the  civil,  military,  naval,  or 
other  employment  or  service  of  the  United  States, 
including  Senators  and  Representatives  and  Dele- 

Sites  in  Congress,  when  exceeding  the  rate  of  four 
ousand  dolUurs  per  annum,  a  tax  of  two  per 
centum  on  the  excess  above  the  said  four  thousand 
dollars;  and  it  shall  be  the  duty  of  all  paymasters 
and  all  disbursing  officers  under  the  government  of 
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By  tbe  third  clause  of  nection  two  of  Article 
L  of  the  CoDStitutioD  it  was  provided:  "Rep- 
4351re8entative8  and  direct  taxes  shall  *be  ap- 
portioned amoD^  the  several  states  which  maj 
DC  included  within  this  Union.accordinx  to  their 
respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  per- 
■ons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indiaus  not 
taxed,  three  fifths  of  all  other  persons."  This 
was  amende  by  the  second  section  of  the 
fourteenth  article,  declared  ratified  July  28, 
1868.  80  that  the  whole  number  of  persons  in 
441]  each  state  should  be  counted,  'Indians 
Dot  taxed  excluded,  and  the  provision,  as  thus 
•mended,  remains  in  force. 

The  actual  enumeration  was  prescribed  to 
be  made  within  three  years  after  the  first 
meeting  of  Congress  and  within  every  subee- 

auent  term  of  ten  years,  in  such  manner  as 
[lould  be  directed. 


Section  7  requires  "all  bOls  for  raiaini? 
nue  shall  originate  in  the  House  of  Bepreaeo- 
tatives." 

The  first  clause  of  section  8  reads  thot: 
"  The  Congress  shall  have  power  to  hj  and 
collect  taxes,  duties,  imposts  and  excises,  to 
pay  the  debts  and  proviae  for  thecommoBde 
fense  and  general  welfare  of  the  United  Stales; 
but  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States."  And 
the  third  clause  thus:  "To  regulate  commerce 
with  foreign  nations,  and  among  the  aevoil 
states,  and  with  the  Indian  tribes." 

The  fourth,  fifth,  and  sixth  clauses  of  see* 
tion  9  are  ais  follows: 

"No  capitation,  or  other  direct,  tax  shaU  be 
laid,  unless  in  proportion  to  the  census  or  eoo- 
meration  hereinbefore  direeted  to  be  tiken. 

"No  tax  or  duty  shall  be  laid  on  anicks  ex- 
ported from  any  state. 

"No  preference  shall  be  given  by  any  re^go- 


any  salary  upon  which  the  employer  is  required 
by  law  to  withhold,  and  does  withhold  the  tax  and 
pays  the  same  to  the  ofBoer  authorized  to  receive 
it.  In  oomputiDflr  incomes  the  necessary  expenses 
actually  locurred  In  oarryioff  on  any  business,  oc> 
cupation,  or  profession  shall  ne  deducted  and  also 
all  interest  due  or  paid  within  the  year  bv  such 
person  on  existlnff  indebtedness.  Ana  ail  natiooal, 
scate,  county,  school,  and  municipal  taxea,  not  in- 
oludinff  those  assessed  as;aiQst  local  beoents,  paid 
within  the  year  shall  be  deducted  from  tlie  irttlns, 
profits,  or  income  of  the  person  who  has  actually 
paid  the  same,  whether  such  person  be  owner, 
tenant,  or  mortgagor:  also  losses  actually  sus- 
tained durioff  the  year,  incurred  in  trade  or  arising 
from  fires,  storms,  or  shipwreck,  and  not  compen- 
sated for  by  insurance  or  otherwise,  and  debts  as- 
certained to  be  worthless,  but  ezdudinflr  all  esti- 
mated depreciation  of  values  and  losses  within 
the  year  on  sales  of  real  estate  ourchased  within 
two  years  previous  to  the  year  for  which  income 
Is  estimated:  Provided,  That  no  deduction  shall  be 
made  for  any  amount  paid  out  for  new  buildings, 
permanent  improvements,  or  betterments,  made 
to  increase  the  value  of  any  propertv  or  estate: 
Provided  further^  That  only  one  deduction  of  four 
thousand  dollars  shall  be  made  from  the  aggre- 
gate income  of  all  the  members  of  any  family, 
composed  of  one  or  l>oth  parents,  and  one  or  more 
minor  chiMren,  or  husband  and  wife:  tnat  guar- 
dians shall  be  allowed  to  make  a  deduction  in  favor 
of  each  and  every  ward,  except  that  in  case  where 
two  or  more  wards  are  comprised  in  one  family, 
and  have  Joint  property  interests,  the  aggregate 
deduction  in  their  faror  shall  not  exceed  four 
tbousand  dollars:  And  provided  further.  That  in 
cases  where  the  salary  or  other  compensation  paid 
to  any  person  In  the  employment  or  service  of  the 
United  8tates  shall  not  exceed  the  rate  of  four 
thousand  dollars  per  annum,  or  shall  be  by  fees,  or 
uncertain  or  irregular  in  the  amount  or  in  the 
time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation 
ahall  be  included  in  estimating  the  annual  gains, 
profits,  or  income  of  the  person  to  whom  the  same 
shall  have  been  paid,  and  shall  include  that  portion 
of  any  income  or  salary  upon  which  a  tax  has  not 
been  paid  by  the  employer,  where  the  employer  is 
required  by  law  to  pay  on  the  excess  over  four 
thousand  dollars:  Provided  aiso.  That  in  com- 
puting the  income  of  any  person,  corporation, 
company  or  association  there  shall  not  be  In- 
cluded the  amount  received  from  any  corpora- 
tion, company,  or  association  as  dividends  upon 
the  stock  of  such  corporation,  company,  or  asso> 
elation  if  the  tax  of  two  per  centum  has  been 
paid  upon  its  net  profits  by  said  corporation, 
eompany.  or  araociatlon  as  required  by  this  Act. 

**  sec  fsi.  That  it  shall  t>e  the  duty  of  all  persons 
ef  lawful  age  having  an  income  of  more  than 
three  thousaod  five  hundred  dollars  for  the  taxa- 
ble year,  computed  on  the  basis  herein  prescribed, 
to  make  and  render  a  list  or  return,  on  or  before 
the  day  provided  by  law.  in  puoh  form  and  manner 
as  may  be  directed  by  the  Commissioner  of  Inter- 
nal Revenue,  with  tl>e  approval  of  the  Secretary 
of  the  Treasury,  to  the  ooileotor  or  a  deputy  ool- 
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lector  of  the  distriot  in  which  they  reside,  of  tks 
amount  of  their  income,  gain%  and  proOis.  as 
aforesaid:  and  all  guardians  and  trustees,  exi 
tors,  administrators,  agents.  recHven,  and  all 
sons  or  corporations  aotinf  In  any  lldiickuT 
ity.  shall  make  and  render  a  net  or  retu  „ 
aforesaid,  to  the  ooileotor  or  a  deputy  eollector  of 
the  district  in  which  su^  person  or  oorpor  ' 
acting  in  a  fiduciary  capacity  resides  or  does 
ness,  of  the  amount  of  Inoonse.  ga 
of  any  minor  or  person  for  whom  ttiey  act,  iMit 
persons  having  teas  than  three  thoiMaad  tve 
hundred  dollars  income  are  not  required  to  SMke 
such  report;  and  the  collector  or  deputy  eoUeeior 
shall  require  every  list  or  return  to  oe  vertfled  few 
the  oath  or  afllrmatlon  of  the  party  reodtuUmm^ 
and  may  increase  tlie  amount  vi  any  Ust  or  recnn 
if  he  has  reason  to  Iwlieve  that  the  saoM  is  aoder> 
stated:  and  in  case  any  such  person  having  a  taxa> 
ble  income  shall  neglect  or  refuse  to  auks  aai 
render  such  list  and  return,  or  shall  render  a  wfll- 
f  ully  false  or  f mudulent  list  or  return,  it  shall  bs 
the  duty  of  the  collector  or  deputy  ooUeet«rls 
make  such  list,  according  to  the  best  inf  oraMdse 
he  can  obtain,  by  the  examlnatioo  of  sock 
or  any  other  evidence,  and  to  add  fifty 
as  a  penalty  to  the  amount  of  the  tax  due  oe  i 
list  in  all  cases  of  willful  neglect  or  refasil  t» 
make  and  render  a  liat  or  return:  and  in  all  esses  of 
a  willfully  false  or  fraudulent  list  or  return  btvtag 
tieen  rendered  to  add  one  hundred  per  eeotua  m 
a  penalty  to  the  amount  of  tax  ascertained  to  bs 
due,  the  tax  and  the  additions  thereto  as  a  peaaky 
to  be  assessed  and  ooUeoted  In  the 
yided  for  in  other  cases  of  willful 
fusal  to  render  a  list  or  return,  or  of 
false  or  fraudulent  return.**  A  proviao  w«  i 
that  any  person  or  oorporatlon  might  abow  that  bs 
or  its  ward  had  no  taxable  ineooie,  or  that  ths 
same  had  iMeo  paid  elsewhere,  and  the  ooUsctcr 
might  exempt  from  the  tax  for  that  year.  **lBy 
person  or  company.  onrporatioD,  or  Miiir<stlna 
feeling  aggrieved  by  the  dedskm  of  the  dspotr 
collector  In  such  oases  may  appeal  to  the  eobeetm 
of  the  district,  and  his  dedslon  thereooL  vbIm  i^ 
versed  by  the  Oommissiooer  of  Internal  Baveoaa 
shall  be  flnaL  If  diasatlafled  with  the  «lecWoe  s? 
the  collector  such  person  or  oorporatloa, 

Skuy,  or  association  may  suboslt  the 
e  papers,  to  the  Oommlasiooer  of  loteraal 
nue  for  his  decision,  and  may  furnish  the  tfltt* 
mony  of  witnesses  to  prove  any  retovaat  tarn 
having  aerved  notice  to  that  effect  upon  ths  Cms> 
missioner  of  Internal  Revenue,  aa  hems  sr^ 
scribed.**  Provision  was  made  for  DOCioe  of  net 
and  place  for  taking  testimony  on  both  sMcs,  ssi 
that  no  penalty  sliould  be  aaseased  netfi  sflw 
notice.  ^ 

By  section  80  the  taxea  on  ineooMS  wees  mm 
payable  on  or  before  July  1  of  eeoh  year,  aai  fvt 
per  cent  penalty  levied  on  taxea  UDpan,  aai  Is- 
terest. 

By  section  8L  any  non-resident  ashrht 
the  l)eneflt  of  the  exemptions  provided  for. 
**  in  computing  inoome  he  shall  include aB  tea ^ 
from  every  source,  but  unless  he  be  a  eMim  w 
the  United  States  he  shall  only  p«y  oa  Ihel  ft^^ 
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ktkm  of  commerce  or  reTenue  to  the  porta  of 
ooe  state  oyer  those  of  another;  nor  shall  ves- 
•ds  bound  to,  or  from,  one  state,  be  obliged  to 
loter,  dear,  or  i>ay  duties  in  another." 

It  is  also  provided  by  the  second  clause  of 
•ecdon  10  that  "  no  state  shall,  without  the 
eoDsent  of  the  Congress,  lay  any  imposts  or 
doties  on  imports  or  exports,  except  what  may 
442]be  *absolutely  necessary  for  executiog 
its  inspection  laws;  and ,  by  the  third  clause, 
thtt  ''no  state  shall,  without  the  consent  of 
GfNigress,  lay  any  duty  of  tonnaire." 

The  first  clause  of  section  9  provides :  "  The 
migration  or  importation  of  such  persons  as 
toy  of  the  states  now  existing  shall  think 
proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  year  one  thousand 
dsbt  hundred  and  eight,  but  a  tax  or  duty  may 
be  imposed  on  such  importations,  not  exceed- 
ing ten  dollars  for  each  person.** 

Article   Y.  prescribes   the   mode  for  the 


amendment  of  the  Constitution,  and  concludes 
with  this  proviso :  "  Provided  that  no  amend- 
ment which  may  be  made  prior  to  the  year 
one  thousand  eight  hundred  and  eight  shall 
in  any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  article.** 

Mesirs.  WUiUmm,  D.  Guthrie,  Clarenee 
A«  Seward*  Joseph  H.  Choate.  Ber\ja- 
min  H.  Bristaw,  David  WUeox  and  Oharle$ 
Steele^  for  Pollock  &  Hyde,  appellants  in  Nos. 
808,  804: 

The  jurisdiction  of  a  court  of  equity  to  pre- 
vent any  threatened  breach  of  trust  has  been 
repeatedly  sustained.  Upon  this  ground,  the 
misapplication  or  diversion  of  the  funds  of  a 
corporation  will  be  restrained.  This  Jurisdic- 
tion enables  the  court  to  enquire  into  and  en- 
join any  illegal  payment  by  directors  out  of 
the  capital  or  profits  of  a  corporation.  The 
payment  of  an  unconstitutional  tax  is  a  waste 


tlie  iooome  which  is  derived  from  any  souroe  in 
the  Uoitod  Slates.  In  case  such  non-resident  fatls 
to  file  Buoh  statement,  the  collector  of  each  dia- 
triot  shall  collect  the  tax  on  the  income  derived 
from  property  situated  in  his  district,  subject  to 
inoome  tax,  makiotc  no  allowance  for  exemptiona. 
•Dd  aU  property  b  loo  (ring  to  such  non-resident 
riiaO  be  liable  lo  distraint  for  tax:  Pmvidedj  Tliat 
DOD- resident  corporations  shall  be  subject  to  the 
same  laws  ae  to  tax  as  resident  corporatioos,  and 
the  cullection  of  the  tax  shall  be  made  in  the  same 
iDanner  as  provided  for  collections  of  taxes 
agalDt  non-restdent  persons.** 

**8ec.  32.  Tliat  there  shall  be  assessed,  levied, 
and  collected,  except  as  herein  otherwise  pro- 
vided, a  tax  of  two  per  centum  annually  on  the 
net  profits  or  income  above  actual  operatinflr  and 
husinees  expenses,  indudinflr  expenses  for  mated- 
ab  put  chased  for  manufacture  or  bought  for  re- 
sale, kascs,  and  interest  on  bonded  and  other  in- 
debtedness of  all  banks,  bankinir  institutiona. 
trust  companies,  savinir  institutions,  fire,  marine, 
life,  and  other  insurance  companies,  railroad, 
eanaL  turnpike,  caiuil  navigation,  slack  water, 
telephone,  telegraph,  express,  electric  light,  gns, 
water,  street  railway  companies,  and  all  other  cor- 
porations, companies,  or  aeeociations  doing  busi^ 
new  for  pruflt  in  the  United  States,  no  matter  how 
mited  and  organized  but  not  including  partner- 
■nips.** 

The  tax  is  made  pasrable  **  on  or  before  the  first 
day  of  July  in  each  yean  and  If  the  president  or 
other  chief  officer  or  any  corporation,  company, 
or  anociadon,  or  in  the  case  of  any  foreign  cor- 
pomtioo,  company,  or  association,  the  resident 
manager  or  agent  shall  neglect  or  refuse  to  file 
With  the  collector  of  the  Internal  revenue  district 
in  which  said  corporation,  company,  or  associa- 
tiOQ  shall  be  located  or  be  engaged  in  business,  a 
statement  verified  by  his  oath  or  affirmation,  in 
iucta  form  as  shall  be  prescribed  by  the  Commis- 
ijoner  of  Internal  Revenue,  with  the  approval  of 
ue  Secretary  of  the  Treasury,  showing  the 
snonnt  of  net  profits  or  income  received  by  said 
^wporation,  company,  or  association  during  the 
Joole  calendar  year  last  preceding  the  date  of 
inng  said  statement  as  hereinafter  required,  the 
corporation,  company,  or  association  making  de- 
wutt  ahall  forfeit  as  a  penalty  the  sum  oi:  one 
tbotnaod  dollars  and  two  per  centum  on  the 
smouQt  of  taxes  due,  for  each  month  until  the 
June  is  paid,  the  payment  of  said  penalty  to  be  en- 
foroed  as  provided  in  other  cases  of  neglect  and 
refusal  to  make  return  of  taxes  under  the  inter- 
Bsj  revenue  laws. 

The  net  profits  or  Income  of  all  corporations, 
eompanies,  or  associationa  shaU  include  the 
amounts  paid  to  shareholders,  or  carried  to  the  ac- 
count of  any  fund,  or  used  for  construction,  en- 
largement of  plant,  or  any  other  expenditure  or 
investment  paid  from  the  net  annual  profits  made 
or  aoquirea  by  said  corporations,  companies,  or 
Amoclations. 

/*Tbat  nothing  herein  contained  shall  apply  to 
Jtntes.  counties,  or  municipalities ;  nor  to  corpora- 
hoos.  companies,  or  associations  organized  and 
<x>nducted  solely  for  charitable,  religious,  or  edu- 
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catlonal  purpoees,  including  fraternal  beneficiary 
aocieties,  orders,  or  assodalJons  operating  upon  the 
lodge  system  and  providing  for  the  payment  of 
life,  sick,  accident,  and  other  l)eneflt8  to  the  mem- 
t>ers  of  such  societies,  orders,  or  associations  and 
dependents  of  such  members:  nor  to  the  stocks, 
shares,  funds,  or  securities  held  by  any  fiduciary 
or  trustee  for  charitable,  religious,  or  educational 
purposes;  nor  to  buUdingand  loan  associations  or 
companies  which  make  loans  only  to  their  share- 
holders ;  nor  to  such  savings  banks,  savings  institu- 
tions or  societies  as  shall,  first,  have  no  stockhold- 
ers or  memtiers  except  depositors  and  no  capital 
except  deposits ;  secondly,  shall  not  receive  deposits 
to  an  aggregate  amount,  in  any  one  year,  of  more 
than  one  thousand  dollars  from  the  same  depositor: 
thirdly,  shall  not  allow  an  accumulation  or  total  of 
deposits,  by  any  one  depositor,  exceeding  ten 
thousand  dollars:  fourthly,  shall  actually  divide 
and  distribute  to  its  depositors,  ratably  to  deposits, 
all  the  earnings  over  the  necessary  and  proper  ex- 
penses of  sucn  bank,  institution,  or  society,  except 
such  as  shall  t>e  applied  to  surplus;  fifthly,  shall 
not  possess,  in  any  form,  a  surplus  fund  exceiDding 
ten  per  centum  of  its  aggregate  deposits;  nor  to 
such  savings  banks,  savings  institutions,  or  socie- 
ties composed  of  memt>ers  who  do  not  participate 
in  the  profits  thereof  and  which  pay  interest  or 
dividends  only  to  their  depositors ;  nor  to  that  part 
of  the  business  of  any  savings  bank,  institution,  or 
other  similar  association  having  a  capital  stock, 
that  is  conducted  on  the  mutual  plan  solely  for  the 
benefit  of  its  depositors  on  such  plan,  and  which 
shall  keep  its  accounts  of  its  business  conducted 
on  such  mutual  plan  separate  and  apart  from  its 
other  accounts. 

**  Nor  to  any  insurance  company  or  association 
which  conducts  all  its  business  solely  upon  the 
mutual  plan,  and  only  for  the  l)eneflt  of  its  policy 
holders  or  meml)ers,  and  having  no  capital  stock 
and  no  stock  or  shareholders,  and  holding  all  its 
property  io  trust  and  in  reserve  for  its  policy  nolders 
or  members ;  nor  to  that  part  of  the  business  of  any 
insurance  company  having  a  capital  stock  and  stock 
and  shareholders.  Which  is  conducted  on  the  mutual 
plan,  separate  from  its  stock  plan  of  insurances 
and  solely  for  the  benefit  of  the  policy  holders  ana 
members  insured  on  said  mutual  plan,  and  holding 
all  the  property  belonging  to  and  derived  from  said 
mutual  part  of  its  business  in  trust  and  reserve  for 
the  benefit  of  Its  policy  holders  and  members  in- 
sured on  said  mutual  plan. 

**That  all  state,  county,  municipal,  and  town 
taxes  paid  by  corporations,  companies,  or  associa- 
tions, shall  be  included  in  the  operating  and  busi- 
ness expenses  of  such  corporations,  companies,  or 
associations. 

'*  Sec.  88.  That  there  shall  be  levied,  collected, 
and  paid  on  all  salaries  of  officers,  or  payments  for 
services  to  persons  in  the  dvil,  ralUtary,  naval,  or 
other  employment  or  service  or  the  United  States, 
including  Senators  and  Bepreeentatives  and  Dele- 

Stes  in  Congress,  when  exceeding  the  rate  of  four 
ousand  dollars  per  annum,  a  tax  of  two  per 
centum  on  the  excess  above  the  said  four  thousand 
dollars;  and  it  shaU  be  the  duty  of  all  paymasters 
and  all  disbursing  officers  under  the  government  of 
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By  tbe  third  clause  of  Fecdon  two  of  Article 
L  or  the  CoDStitutlon  it  was  provided:  *'Rep- 
4351re8eDtative8  and  direct  taxes  shall  *be  ap- 
portioned amoDff  the  several  states  which  may 
be  included  within  this  Uoioo,  accord  inn:  to  their 
respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  per- 
■ons,  including  those  bound  to  service  for  a 
term  of  years,  and  ezcludiog  lodiaus  not 
taxed,  three  fifths  of  all  other  persons."  This 
was  amended  by  the  second  section  of  the 
fourteenth  article,  declared  ratified  July  28, 
1868.  so  that  the  whole  number  of  persons  in 
441]  each  state  should  be  counted,  'Indians 
Dot  taxed  excluded,  and  the  provision,  as  thus 
•mended,  remains  in  force. 

The  actual  enumeration  was  prescribed  to 
be  made  within  three  years  after  the  first 
meeting  of  Congress  and  within  every  subse- 
quent term  of  ten  yean,  in  such  manner  as 
should  be  directed. 


Section  7  requires  "all  bflls  for  raising 
nue  shall  originate  in  the  House  of  Bepreaen- 
tatives." 

The  first  clause  of  section  8  reads  tbiit: 
"  The  Congress  shall  have  power  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,  to 
pay  the  debu  and  proviae  for  the  common  de 
fense  and  general  welfare  of  the  United  States; 
but  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States."  And 
the  third  clause  thus:  "To  regulate  commeroe 
with  foreign  nations,  and  amoug  the  aevoeal 
states,  and  with  the  Indian  tribes." 

The  fourth,  fifth,  and  sixth  daiises  of  see- 
tion  9  are  as  follows: 

"No  capitation,  or  other  direct,  tax  shall  be 
laid,  unless  in  proportion  to  the  census  or  eoo- 
meration  hereinbefore  directed  to  be  ukeo. 

"No  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state. 

"No  preference  shaU  be  giyen  by  aoy  it^ 


any  salary  upon  which  the  employer  Is  required 
by  law  to  witubold,  and  does  withhold  the  tax  and 
pays  the  same  to  the  oflSoer  authorized  to  receive 
It,  In  computiDflr  inoomeci  the  necessary  expenses 
actually  incurrea  in  carrsrinff  on  any  business,  oc- 
cupation, or  profession  shall  be  deducted  and  also 
all  interest  due  or  paid  within  the  year  by  such 
person  on  ezisting  indebtedness.  And  all  national, 
state,  county,  school,  and  municipal  taxes,  not  in- 
oludinflT  those  assessed  against  local  benefits,  paid 
within  the  year  shall  be  deducted  from  the  iruins, 
profits,  or  income  of  the  person  who  has  actually 
paid  the  same,  whether  such  person  t)e  owner, 
tenant,  or  mortgairon  also  losses  actually  sus- 
tained durina  the  year,  incurred  in  trade  or  arialnir 
from  fires,  storms,  or  shipwreck,  and  not  compen- 
sated for  by  insurance  or  otherwise,  and  debts  as- 
certained to  be  worthless,  but  ezoludingr  all  esti- 
mated depreciation  of  values  and  losses  within 
the  year  on  sales  of  real  estate  purchased  within 
two  years  previous  to  the  year  for  which  Income 
Is  estimated:  Frcm\Atd^  That  no  deduction  shall  be 
made  for  any  amount  paid  out  for  new  buildings, 
permanent  improvements,  or  betterments,  made 
to  increase  the  value  of  any  property  or  estate: 
ProrMjtd  fwrihtfr.  That  only  one  deduction  of  four 
thousand  dollars  shall  be  made  from  the  aggre- 
gate  income  of  all  the  meml)ers  of  any  family, 
composed  of  one  or  both  parents,  and  one  or  more 
minor  children,  or  husband  and  wife;  that  guar- 
dians shall  he  allowed  to  make  a  deduction  in  favor 
of  each  and  every  ward,  except  that  in  case  where 
two  or  more  wards  are  comprised  in  one  family, 
and  have  Joint  property  interests,  the  aggregate 
deduction  in  their  fayor  shall  not  exceed  four 
thousand  dollars:  And  provided  further^  That  in 
cases  where  the  salary  or  other  compenNttion  paid 
to  any  person  in  the  employment  or  service  of  the 
United  8tates  phall  not  exceed  the  rate  of  four 
thousand  dollars  per  annum,  or  shall  be  by  fees,  or 
uncertain  or  irregular  in  the  amount  or  in  the 
time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation 
shall  be  included  in  estimating  the  annual  gains, 
profits,  or  income  of  the  person  to  whom  the  same 
shall  have  been  paid,  and  shall  include  that  portion 
of  any  income  or  salary  upon  which  a  tax  has  not 
been  paid  by  the  employer,  where  the  employer  is 
required  by  law  to  pay  on  the  excess  over  four 
thousand  dollars:  ProviAed  otoo.  That  in  com- 
puting the  income  of  any  person,  corporation, 
company  or  association  there  shall  not  be  In- 
cluded the  amount  received  from  any  corpora- 
tion, company,  or  association  as  diyidends  upon 
the  stock  of  such  corporation,  company,  or  asso- 
elation  if  the  tax  of  two  per  centum  has  been 
paid  upon  its  net  profits  by  said  corporation, 
aompany,  or  araociatioo  as  required  by  this  Act. 

**  Sec.  20.  That  It  shall  be  the  duty  of  all  persons 
ef  lawful  age  having  an  income  of  mors  than 
three  thousand  five  hundred  dollars  for  the  taxa- 
ble year,  computed  on  the  basis  herein  prescribed, 
to  make  and  render  a  list  or  return,  on  or  before 
the  day  provided  by  law.  in  puoh  form  and  manner 
as  may  be  directed  by  the  Commtasioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  to  the  ooiieotor  or  a  deputy  ool- 
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lector  of  the  district  in  which  they  reside,  (tf  the 
amount  of  their  Income,  gaiD%  and  profits,  as 
aforesaid;  and  all  guardians  and  trustees,  execu- 
tors, administrators,  agents,  reoetvers,  and  all 


sons  or  corporations  acting  in  any  fiduciary  eapae- 
ity.  shall  make  and  render  a  list  or  retma,  as 
aforesaid,  to  the  ooUeotor  or  a  deputy  ooUeefeor  of 
the  district  in  which  such  peraoo  or  corpocstloe 
acting  in  a  fiduciary  capacity  restdee  or  does  busi- 
ness, of  the  amount  of  Incomeu  gains,  and  proto 
of  any  minor  or  person  for  whom  they  ao,  b«c 
persons  having  leas  than  three  thomand  five 
hundred  dollars  income  are  not  required  to  aake 
such  report;  and  the  collector  or  depuiy  eoOeeicr 
shall  require  every  list  or  return  to  ne  verified  hy 
the  oath  or  afllrmatloa  of  the  party  reoderlag  1^ 
and  may  increase  tlie  amount  or  any  list  or  retora 
If  he  has  reason  to  believe  that  ttie  same  Is  note- 
stated:  and  in  case  any  such  person  having  a  taxa- 
ble income  shall  neglect  or  refuse  to  maka  aad 
render  such  list  and  return,  or  shall  render  a  wfll- 
f  ully  false  or  fraudulent  list  or  return,  it  shall  bs 
the  duty  of  the  collector  or  deputy  ooUeecor  t» 
make  such  list,  according  to  the  best  lofof 
he  can  obtain,  by  the  examlnatloo  of  sock 
or  any  ether  evidence,  and  to  add  fifty  per  oeoi 
as  a  penalty  to  the  amount  of  the  tax  due  oa  s 
list  In  all  cases  of  willful  oegleot  or  refosal  to 
make  and  render  a  Ust  or  return;  and  in  all  eases  of 
a  willfully  false  or  fraudulent  list  or  return  haviag 
t)een  rendered  to  add  one  hundred  per  ceotms  as 
a  penalty  to  the  amount  of  tax  aaoertalned  tu  bs 
due,  the  tax  and  the  additions  thereto  as  a  peosfey 
to  Iw  assessed  and  collected  in  the 
Tided  for  in  other  cases  of  willful 
fusal  to  render  a  list  or  return,  or  of  rendetlaf  a 
false  or  fraudulent  return.**  A  provlao  was  adotd 
that  any  person  or  oorporatloa  might  show  that  kt 
or  Ita  ward  had  no  taxable  Inoome,  or  that  the 
same  had  Imoo  paid  elsewhere,  and  the  ooUeetsr 
might  exempt  from  the  tax  for  that  year.  **Aay 
person  or  company,  oorporatSoa,  or  Msnoisfios 
feeling  aggrieved  by  the  dedsloo  of  the  depotf 
collector  in  such  oases  may  appeal  to  the  eoUeeior 
of  the  district,  and  his  decision  thereoo.  unlea  i^ 
yersed  by  the  Oommisslooer  of  Tntamal  Beveeoa 
shall  be  flnad.   If  dissatlsfled  with  the  dedstoa  o? 


the  collector  such  person  or  oorporatloo,  . 

S^y,  or  assodatloo  may  submit  the  case,  wlik  si 
e  papers,  to  the  Oommisslooer  of  loterasl 
nue  for  his  dedslon,  and  maj  furnish  the 
mony  of  witnesses  to  prove  any  leiefant 
haying  served  notice  to  that  effect  opoo  the  Oa»- 
mlssioner  of  Internal  Revenue,  as  berda  h^ 
scribed.**  Proylslon  was  made  for  nodes  of  oat 
and  place  for  taking  testimony  on 
that  no  penalty  should  be 
notice. 

By  section  80  the  taxes  on  Inc .. 

payable  on  or  before  July  1  of  eaob  year,  and  trt 
per  cent  penalty  levied  oo  taxes  unpaid,  and  ^ 
terest. 

By  section  81.  any  non-rcaldent  aiight 
the  t)enefit  of  the  exemptlona  provided  for. 
** In  computing  income  he  shall  include aMtasL_, 
from  every  source,  but  unless  be  be  a  ettlHS  sf 
the  United  States  be  shall  only  piyoa  that  psf*«f 
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ktion  of  commerce  or  revenue  to  the  porta  of 
one  state  oyer  those  of  another;  nor  shall  ves- 
ids  houDd  to,  or  f  rom»  one  state,  be  obliged  to 
nter,  clear,  or  pay  duties  in  another." 

It  is  also  provided  by  the  second  clause  of 
section  10  that  "  no  state  shall,  without  the 
eoosent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may 
442]be  *absolu(ely  necessary  for  ezecutiog 
its  inspection  lawsr  and,  by  the  third  clause, 
that  '*no  state  shall,  without  the  consent  of 
Congress,  lay  any  duty  of  tonnaire." 

The  first  clause  of  section  9  provides :  "  The 
migration  or  importation  of  such  persons  as 
my  of  the  states  now  existing  shall  think 
proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  year  one  thousand 
debt  hundred  and  ei^ht,  but  a  tax  or  duty  may 
be  imposed  on  such  importations^  not  exceed- 
ing ten  dollars  for  each  person." 

Article   Y.  prescribes   the   mode  for   the 


amendment  of  the  Constitution,  and  concludes 
with  this  proyiso :  **  Provided  that  no  amend- 
ment which  may  be  made  prior  to  the  year 
one  thousand  e^;ht  hundred  and  eight  shall 
in  any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  article. " 

Mean.  WUliaai  D.  Guthrie.  Clarenee 
A«  Seward*  Joseph  H.  Choate»  Ber\ja- 
min  H.  Bristaw,  David  WUeox  and  OharUi 
Steele^  for  Pollock  &  Uyde»  appellants  in  Nos. 
808,  804: 

The  jurisdiction  of  a  court  of  equity  to  pre- 
vent any  threatened  breach  of  trust  has  been 
repeatedly  sustained.  Upon  this  ground,  the 
misapplication  or  diversion  of  the  funds  of  a 
corporation  will  be  restrained.  This  jurisdic- 
tion enables  the  court  to  enquire  into  and  en- 
join any  illegal  payment  by  directors  out  of 
the  capital  or  profits  of  a  corporation.  The 
payment  of  an  unconstitutional  tax  is  a  waste 


the  iDoome  which  Is  derived  from  any  souroe  in 
the  United  Sutes.  In  case  such  non-resident  fatls 
to  file  such  statenient,  the  collector  of  each  dis- 
trict shall  collect  the  tax  on  the  income  derived 
from  property  situated  In  bis  district,  subject  to 
ineome  tax,  maklntc  no  allowance  for  exemptions* 
and  ail  property  b  lonoring  to  auch  non-reaident 
rttaO  be  liable  to  distraint  for  tax:  Pmvided^  That 
non-reaident  corporations  shall  be  subject  to  the 
aan>e  laws  as  to  tax  aa  reaident  oorporattona.  and 
the  coUection  of  the  tax  aball  be  made  in  the  same 
aanner  as  provided  for  ooUectiona  of  taxes 
acaint  non-resident  peraona.** 

^8ea  32.  That  there  ahaU  be  aaaeaaed,  levied, 
and  ooUecteJ.  except  aa  herein  otherwiae  pro- 
vided, a  tax  of  two  per  centum  annually  on  the 
net  proflta  or  income  above  actual  operatingr  and 
buaineea  expenaea,  indudlnflr  expenaea  for  materi- 
als put  chased  for  manufacture  or  bought  for  re- 
■Ue,  h  aacs,  and  intereat  on  bonded  and  other  in- 
debiedneas  of  all  banks,  bankinir  inatitutiooa. 
truat  oompaniea.  aavlnir  institutions,  fire,  marine, 
life,  aad  other  insurance  companiea,  railroad, 
canal,  tompike,  canal  navigation,  slack  water, 
telephone,  telegraph,  express,  electric  light,  gns, 
water,  street  railway  companies,  and  all  other  cor- 
porationa,  companies,  or  aeeooiations  doing  buai- 
nesB  for  profit  in  the  United  Statea,  no  matter  how 
created  and  organized  but  not  including  partner- 
ibtps.** 

The  tax  ia  made  payable  *^  on  or  before  the  flrat 
day  of  July  in  each  yean  and  if  the  preaident  or 
other  chief  officer  of  any  corporation,  company, 
or  association,  or  in  the  caae  of  any  foreign  cor- 
poration, company,  or  aasociatlon,  the  reaident 
manager  or  agent  ahall  neglect  or  refuse  to  file 
with  the  oolleotor  of  the  Uitemal  revenue  district 
In  which  aaid  corporation,  company,  or  associa- 
tion ahall  be  located  or  be  engaged  in  busmeaa,  a 
statement  verified  by  hia  oath  or  affirmation,  in 
such  form  as  ahall  be  prescribed  by  the  Commis- 
Bloner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  showing  the 
amount  of  net  profita  or  income  received  by  aaid 
corporation,  company,  or  aaaociatlon  during  the 
whole  calendar  year  last  preceding  the  date  of 
iUng  said  atatement  aa  hereinafter  required,  the 
corporation,  company,  or  aaaociatlon  making  de- 
fault ahall  forfeit  aa  a  penalty  the  aum  oi:  one 
thooaand  dollara  and  two  per  centum  on  the 
amount  of  tazea  due,  for  each  month  until  the 
aame  la  paid,  the  payment  of  aaid  penalty  to  be  en- 
forced aa  provided  in  other  cases  of  neglect  and 
refusal  to  make  return  of  taxea  under  the  inter- 
nal revenue  lawa. 

^The  net  proflta  or  Income  of  all  oorporationa, 
eompaniea,  or  aaaociationa  ahall  include  the 
amounta  paid  to  ahareholdera.  or  carried  to  the  ac- 
count of  any  fund,  or  uaed  for  construction,  en- 
largement of  plant,  or  any  other  expenditure  or 
investment  paid  from  the  net  annual  profita  made 
or  aoquirea  by  aaid  oorporationa,  companiea,  or 
aaociationa. 

"^That  nothing  herein  contained  ahall  apply  to 
•tatea,  countiea,  or  municipalitiea ;  nor  to  oorpora- 
tiooa,  companiea,  or  associations  organized  and 
conducted  aolely  for  charitable,  religioua,  or  edu- 
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oational  purpoaea,  including  fraternal  beneficiary 
aocieties,  ordera,  or  aaaociationa  operating  upon  the 
lodge  ayatem  and  providing  for  the  payment  of 
life,  aick,  accident,  and  other  beneflta  to  the  mem- 
t>era  of  auch  aocietiea.  ordera,  or  aaaociationa  and 
dependenta  of  auch  members:  nor  to  the  atooka* 
aharea,  funda,  or  aecuritiea  held  by  any  fiduciary 
or  trustee  for  charitable,  religioua,  or  educational 
purpoaea;  nor  to  building  and  loan  aaaociationa  or 
companiea  which  make  loana  only  to  their  share- 
holders ;  nor  to  such  savings  banks,  aavinga  inatitu- 
tiona  or  aocietiea  aa  ahall,  flrat,  have  no  atockhold- 
era  or  membera  except  depositora  and  no  capital 
except  depoeita ;  aecondly.  shall  not  receive  deposita 
to  an  aggregate  amount,  in  any  one  year,  of  more 
than  one  thousand  dollars  from  the  same  depositor: 
thirdly,  shall  not  allow  an  accumulation  or  total  of 
deposits,  by  any  one  depositor,  exceeding  ten 
thousand  dollars:  fourthly,  shall  actually  divide 
and  distribute  to  its  depositors,  ratably  to  deposits, 
all  the  earnings  over  the  necessary  and  proper  ex- 
penses of  sucn  iMink,  institution,  or  society,  except 
such  as  shall  t>e  applied  to  surplus;  flftnly,  shaU 
not  possess.  In  any  form,  a  surplus  fund  exceeding 
ten  per  centum  of  its  aggregate  deposits;  nor  to 
such  savings  tianks,  savings  institutionsi  or  socie- 
ties composed  of  members  who  do  not  participate 
in  the  proflta  thereof  and  which  pay  intereat  or 
dividends  only  to  their  depositora ;  nor  to  that  pw-t 
of  the  busineea  of  any  aavinga  bank,  inatitution,  or 
other  aimiiar  association  having  a  capital  stock, 
that  is  conducted  on  the  mutual  plan  solely  for  the 
benefit  of  its  depositora  on  such  plan,  and  which 
shall  keep  Ita  acoounta  of  ita  business  conducted 
on  such  mutual  plan  separate  and  apart  from  its 
other  accounts. 

**Norto  any  insuranoe  company  or  aaaociatlon 
which  conducta  aU  ita  buaineaa  aolely  upon  the 
mutual  plan,  and  only  for  the  benefit  of  ita  policy 
holders  or  members,  and  having  no  capital  atock 
and  no  atock  or  ahareholdera,  and  holoing  all  its 
property  in  truat  and  in  reaerve  for  ita  policy  noldera 
or  membera ;  nor  to  that  part  of  the  buaineaa  of  any 
insurance  company  having  a  capital  stock  and  stock 
and  ahareholdera.  Which  ia  conducted  on  the  mutual 
plan,  aeparate  from  ita  atock  plan  of  inauranceu 
and  aolely  for  the  benefit  of  the  policy  holdera  ana 
meml)er8  insured  on  said  mutual  plan,  and  holding 
all  the  proper^  belonging  to  and  derived  from  aaid 
mutual  part  of  ita  buaineaa  in  truat  and  reaerve  for 
the  beneflt  of  ita  policy  holdera  and  membera  in- 
sured on  aaid  mutual  plan. 

**That  all  atate,  county,  municipal,  and  town 
taxea  paid  by  oorf>orationa.  companiea,  or  asaocia^ 
tiona,  aball  be  included  in  the  operating  and  buai- 
neea  expenaea  of  such  oorporationa,  companiea,  or 
aaaociationa. 

**  Sec.  88.  That  there  ahall  be  levied,  collected, 
and  paid  on  all  aalariea  of  offloera,  or  paymenta  for 
aervicee  to  peraona  in  the  dvil,  military,  naval,  or 
other  employment  or  aervloe  or  the  United  States, 
including  Senators  and  Bepreaentati  ves  and  Dele- 

Sktea  in  Congreaa,  when  exceeding  the  rate  of  four 
ouaand  dollara  per  annum,  a  tax  of  two  per 
oentura  on  the  exoeaa  above  the  aaid  four  thouaand 
dollars;  and  it  ahall  be  the  duty  of  all  paymaaters 
and  all  diaburaing  officera  under  the  government  of 
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of  the  corporate  fands,  and,  therefore,  a  breach 
of  trust. 

Vod^  y.  WooUey,  59  U.  8.  18  How.  881  (15: 
401):  Hdwe$  ▼.  Contra  Coita  Watar  Co.  104  U. 
8.450  (26:827). 

To  deny  equity  Jurisdiction  under  aucjb  dr- 
cumsiancea  would  leave  the  complainants 
practically  remediless,  and  delay  would  defeat 
all  opportunity  of  adequate  relief. 

Daw  V.  Chieago,  78  U.  8.  11  Wall.  108  (20: 
65);  Cummings  y.  MerehanU  Nal,  Bank  cf 
Toledo,  101  U.  8.  158  (25: 008);  AUen  ▼.  BatU' 
mare  d  O.  B.  Co,  114  U.  8.  811  (20: 200); 
Union  Pat,  B.  Co.  ▼.  Byan,  118  U.  8.  516  (28: 
1008);  Shaton  y.  PlaU,  189  U.  8.  591  (85:278); 
Padftc  Exp.  Co.  y.  Seibert,  142  U.  8.  889  (85: 
1085),  8  Inters.  Oom.  Rep.  810;  Be  Tyler,  149 
U.  8. 164  (87:  689). 

'  Taxes  on  property  or  on  income  deriyed 
therefrom  are  direct  taxes,  within  the  consti- 
tutional requirement  of  apportionment. 

U.  8.  Oonst.  art  1,  g  2  and  9;  Qibboni  t. 
Ogdm,  U.  8.  22  9  Wheat.  1  (6:  28). 

Examination  of  the  decided  cases  upon 
which  the  goyernment  has  heretofore  founded 
its  claim  that  no  portion  of  the  present  income 
tax  falls  within  the  description  of  a  direct  tax, 
will  show  that  they  fail  to  support  that  con- 
tention, because  in  none  of  them  was  there 
inyoWed  a  tax  upon  income  deriyed  directly 
from  property,  real  or  personal.  They  all  in- 
yolved  the  question  of  a  tax  upon  a  privilege 
or  business;  and  it  must  now  be  deemed  set- 


tled that  such  a  tax  is  not  a  tax  npoo  the  prop 
erty  of  the  person  who  enjoys  the  pririlege  or 
carries  on  the  business. 

Society  for  8atfinge  y.  CoOe.  78  U.  a  6  WaB. 
594  (18:  897):  Mi<3Ugan  Cent,  B.  Co.  ▼.  Sbek. 
100  U.  8.  595.  596  (25:  647.  648);  Borne  Ime. 
Co.  Y.  New  York,  184  U.  8.  594  (88 :  1085); 
Maine  y.  Grand  Trunk  B.  Co.  142  U.  S.  217 
(85:  994).  8  Inters.  Com.  Rep.  807;  /Uim  y. 
Shelby  County  Taxing  Diet.  145  U.  &  124  (86: 
601.  607),  4  Inters.  Oom.  Rep.  79. 

The  two  subjects  of  taxation  an  cntiraly 
distinct 

Union  Pae.  B.  Co.  t.  PemuUm,  85  U.  &  18 
Wall.  5  (21: 787);  PuUman  PnUaee  Car  Co.  y. 
Pennsylvania,  141  U.  8.  18,  25  (85: 618.  617), 
8  Inters.  Com.  Rep.  595. 

Indeed,  so  far  as  they  consider  the  qoesUon 
the  cases  relied  on  by  the  defendants  recog- 
nize that  a  tax  imposed  directly  upon  perKwal 
property  would  be  a  direct  tax. 

HyUon  y.  United  Staiee,  8  U.  &  8  DaH  171 
(1:556):  PaeiJU  In$.  Co.  y.  Soule,  74  U.  a  7 
Wall.  488  (19:95):  Michigan  Cent.  &  Cb.  y. 
Byan,  100  U.  8.  595  (25:  647):  Veam  Bank  w. 
Venno,  75  U.  8.  8  Wall.  538  (19:482);  JMr- 
ehanU  Not.  Bank  t.  United  Staiee,  101  U.  &  I 
(25:979):  Seholey  y.  Bew,  90  U.  8.  28  Wall 
881  (28:  99):  Springer  t.  United  Ante.  109  U. 
8.  586  (26:  258);  Cohens  y.  Virginia,  19  U.  a 
6  Wheat  264  (5:  257);  Brown  y.  MaryUmd.  » 
U.  8.  12  Wheat  419  (6:  678);  Wedon  y.  Char- 
leston, 27  U.  8.  2  Pet  449  (7:  481);  /MMu  y. 


nie  United  States,  or  persons  in  the  employ  thereof, 
when  makingr  any  payment  to  any  offloers  or  per- 
sons as  aforesaid,  whose  oompeosatlon  is  deter- 
mined by  a  fixed  salary,  or  upon  settlinflr  or  adjust- 
ing the  aooounts  of  such  officers  or  persons,  to  de- 
duct and  withhold  the  aforesaid  tax  of  two  per 
centum ;  and  the  pay  roll,  reoeips,  or  account  of 
officers  or  persons  paying  such  tax  as  aforesaid 
shall  be  made  to  exhibit  the  fact  of  such  payment 
And  it  shall  be  the  duty  of  the  accountinor  officers 
of  the  Treasury  Departinent  when  auditingr  the 
accounts  of  any  pavmasteror  disburslnjr  officer,  or 
any  officer  withholding  his  salary  from  moneys  re- 
ceived by  him«  or  when  settling  or  adjusting  the  ac- 
counts of  any  such  officer,  to  require  evidence  that 
the  taxes  mentioned  in  this  section  have  been  de- 
ducted and  paid  over  to  the  Treasurer  of  the  United 
States,  or  other  officer  authorized  to  receive  the 
same.    Byery  corporation  which  pays  to  an  em- 

f»loyee  a  salary  or  compensation  exceeding  four 
housand  dollars  per  annum  shall  report  the  same 
to  the  collector  or  deputy  collector  of  his  district 
and  said  employee  shall  pay  thereon,  subject  to  the 
exemptions  herein  provided  for,  the  tax  of  two 

ST  centum  on  the  excess  of  his  salary  over  four 
ousand  dollars:  Provided,  That  salaries  due  to 
state,  county,  or  municipal  officers  shall  be  exempt 
from  the  income  tax  herein  levied." 

By  section  S4,  sections  thirty-one  hundred  and 
sixty-seven,  thirty-one  hundred  and  seven»'-two, 
thiri7-one  hundred  and  seventy-three,  and  thirty- 
one  hundred  and  seyenty-six  of  the  Bevlsed  Stat- 
utes of  the  United  States  as  amended  were  amended 
io  as  to  provide  that  it  should  be  unlawful  for  the 
collector  and  other  officers  to  make  known,  or  to 
publish  amount  or  source  of  income,  under  pen- 
alty; that  every  collector  should  **from  time  to 
time  cause  his  deputies  to  proceed  through  every 
pari  of  his  district  and  inquire  after  and  concern- 
ing all  persons  therein  who  are  liable  to  pay  any 
intemaf  revenue  tax,  and  all  persons  owning  or 
having  the  care  and  management  of  any  objects 
liable  to  pay  any  tax,  and  to  make  a  hat  of  such 
persons  and  enumerate  saM  objects^  that  the  tax 
returns  must  be  made  on  or  ImOre  flrst  Monday  in 
Varofa;  that  the  collectors  may  make  returns  when 
particulan  are  furnished;  that  notice  be  given  to 
absentees  to  render  returns;  that  collectors  may 
summon  persons  to  produce  books  and  testify  con- 
oemlng  leliimse  that  ooUeotois  may  entsr  other 
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districts  to  examine  penons  and  books:  and 
make  returns;  and  that  penalties  may  be ' 
on  false  returns. 

By  section  86  it  was  provided  that  oorpocmtioai 
doing  business  for  profit  should  make  rptnms  oa 
or  before  the  first  Monday  of  March  of  each  yttt 
**of  all  the  foUo wing  matters  for  the  whole  eaieodar 
year  last  preceding  the  date  of  such  return: 

^First  The  gross  profits  of  such  oofporaUoa, 
company,  or  association,  from  ail  kinds  of  Uatatm 
of  every  name  and  nature. 

**Seoond.  The  expenses  of  such  oorporatioB.co»< 
pany,  or  association*  exclusive  of  interest  aanai* 
ties,  and  dividends. 

^'hird.  The  net  profits  of  suoh  oorporBtta, 
company,  or  association,  wlttiout  allowaoos  for 
interest  annuities,  or  dividends. 

^'Fourth.  Ttie  amount  paid  on  account  of  lal»> 
est  annuities,  and  dividendflu  stated  aeparately. 

**Fifth.  The  amount  paid  in  salaries  of  torn 
thousand  dollars  or  less  to  each  person  emplojel 

'"Sixth.  The  amount  paid  in  salaries  of  more  tsas 
four  thousand  dollari  to  each  person  wploysf 
and  the  name  and  address  of  each  of  aooh  penoai 
and  the  amount  paid  to  each.** 

By  section  86,  that  books  of  aooomt  should  bt 
kept  by  corporations  as  prescribed,  and  iiiisfirtna 
thereof  be  gnanted  under  peoaltj. 

By  section  87,  proviston  k  made  for  rsoalplifBr 
taxes  paid. 

By  a  joint  resolution  of  Vsbraary  a,  IMk  *i 
time  for  making  returns  of  inoooie  for  tks  yssr 
IBM  was  extended,  and  it  was  pcovlded  that  'Is 
computing  incomes  under  said  aet  the 
necessarily  paid  for  fire  insurance 
for  ordinary  repairs  shall  be  deduct 
*in  computing  incomes  under  said  Aoti 
received  as  dividends  upon  ttiestookof  aayooi^ 
poration,  oompany  or  aasooiatlOQ  shall  aot  bt 
included  In  ease  such  divideods  arealsoHsUiis 
the  tax  of  two  per  centum  upon  tke  net  piujaof 
said  corporation,  company  or  assodatloa,  ahhoofl 
suoh  tax  may  not  have  been  actually  paid  by  wi 
oorporation,  oompany  or  issnrlarinn  at  the  ifeM 


of  making  returns  by  the  penoo,  eorporatioB  m 
association  reoelylng  suoh  dtrldeods,  and  ntatm 
or  reports  of  the  names  and  salaries  of  emplujrwi 
shall  not  be  required  from  employers  nnhnnsliid 
for  by  the  ooUeotor  tai  order  to  vettCy  the  ntatm 
of  emptoyeea.** 
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Mrii  Oounty  Oamin,  41  U.  8.  16  Pet.  435  (10: 
1023);  Almy  y.  CaHforma,  65  U.  S.  24  How. 
169  (16:  644):  Northern  Oeni.  R  Co.  y.  Jaek^ 
•m,  74  U.  8.  7  Wall.  263  (19:  88);  Chok  v. 
Fiaingylwinia,  97  U.  8.  566  (24: 1015):  PAtZo- 
idphia  S  8.  M,  88,  Co.  y.  Penmylvania,  122 
U.  a  826  (80: 1200).  1  Inters.  Com.  Rep.  808; 
Uffup  T.  MobiU,  127  U.*  8.  640  (82 :  811).  2 
Inters.  Com.  Rep.  184;  Opinion  of  ths  Justices, 
53  N.  H.  634;  Bank  of  Kentucky  ▼.  Com.  9 
Bush,  46;  People  ▼.  Ifete  York  Tax  dk  Aeeene, 
Comrt.  90  N.  Y.  68;  PhOaddphia  di  R  B.  Co. 
y.  PennMylvania  (''The  State  Freight  Toar")  82 
U.  8.  15  Wall.  282,  274  (21: 146.  161);  WeUon 
y.  Mieeouri,  91  U.  8.  275.  278  (28:  847.  848); 
Farffo  y.  Stevens,  121  U.  8.  280  (80: 888),  1 
Inters.  Com.  Rep.  51;  Paterson  y.  EUie,  11 
Wend.  259. 

And  by  the  followlDg  authorities  it  is  held, 
onder  a  variety  of  circumstances,  that  what 
affects  the  income  of  property,  real  or  personal, 
affects  the  property  from  which  the  income 
arises: 

Wood  ▼.  Griffin,  46  N.  H.  280.  284;  Boston, 
C.  d  M.  R.  Co.  y.  Boston  dk  M.  R  Co.  06  ^. 
H.  893,  454;  Earl  v.  Orim,  1  Johns.  Ch.  494; 
MoU  y.  Richtmyer,  57  N.  Y.  49,  60;  Diament  y. 
Lore.  81  N.  J.  L.  220,  222;  Traphagen  y.  Levy, 
45  N.  J.  £q.  448,  452;  Anderson  y.  QrebU,  2 
Ashm.  186;  Keene^s  App.  64  Pa.  268,  274;  8 
Washb.  Real  Prop.  (5th  ed.)  406.  565. 

It  is  clear,  therefore,  that  the  present  act 
taxes  the  lands  of  these  corporations,  and  that 
under  all  the  authorities,  such  a  tax  is  a  direct 
lax  and  is  unconstitutional  because  it  disre- 
gards the  rule  of  apportionment. 

This  is  also  the  case  so  far  as  the  tax  falls 
directly  upon  personal  property.  This  is 
practiodly  conceded  in  the  Veazie  Bank  ca<)e, 
with  the  addition  that  possibly  this  would  be 
the  case,  if  there  were  a  general  assessment. 

But  there  is  no  constitutional  requirement 
that  there  should  be  a  general  assessment  in 
order  to  constitute  the  tax  a  direct  tax. 

An  assessment  consists  in  "determining  the 
▼aloe  of  a  man's  property  or  occupation  for 
the  purpose  of  leyying  a  tax." 

JSeu>  York  y.  Weaver,  100  U.  8.  689,  545 
(85:  705.  707). 

If  it  k>e  held  that  none  of  the  proyisions  of 
the  Act  impose  a  direct  tax,  the  law  is  never- 
theless  yoid  because  yiolating  the  constitu- 
tional requirement  of  uniformity. 

Vol.  9.  Quarterly  Journal  of  Economics,  p. 
42,  October,  1894. 

Section  8  of  article  1  of  .the  Constitution  of 
the  United  8tates  proyides:  "But  all  duties, 
hnposts  and  excises  shall  be  uniform  through- 
out the  United  States." 

Hamilton,  in  The  Federalist  (January  8, 
1788,  No.  xxxyi..  9  Hamilton's  Works  (Put- 
nam's ed.).  pp.  209,  210;  8chdley  y.  Beu>,  90  U. 
8.  28  Wall.  881.  848  (28:  99,  102);  Sturges  y. 
CrowninsMeld,  17  U.  8.  4  Wheat.  122  (4:  529); 
M'CuUoeh  y.  Maryland,  17  U.  8.  4  Wheat.  816 
(4:  579);  LovgJiborough  v.  Blake,  18  U.  8.  5 
Wheat.  817  (5:  98);  Qibbons  y.  Ogden,  22  U.  8. 
»  Wheat.  201  (6:  71);  Ogden  y.  8aunders,  25  U. 
B.  12  Wheat.  218  (6 :  606);  OUman  y.  Sheboygan, 
67  U.  8.  2  Black,  510  (17:  805);  Enotolton  y. 
Bock  County  Suprs.  9  Wis.  410;  Exchange  Bank 
tf  Columbus  y.  nines,  8  Ohiobt.  1;  License  Tax 
Oiset,  72  U  8.  5  Wall  462  (18:  497);  VeoM 

157  n.  S. 


Bank  y.  Fenno,  75  U.  8.  8  Wall.  588  (19: 482/; 
Ward  T.  Maryland,  79  U.  8.  12  WaU.  418 
(20:  449);  United  States  y.  8ing&r,  82  U.  8.  15 
Wall.  Ill  (21:  49);  Pine  Grave  Twp.  t.  TakoU, 
86  U.  8. 19  Wall.  666(22:  227);  Bdye  y.  RoberU 
son  ("The  Bead  Money  Cases)  112  U.  8.  580 
(28:  798),  18  Fed.  Rep.  185;  Justice  Miller's  lec- 
tures on  the  Constitution,  1889-90;  Dartmouth 
College  y.  Woodward,  17  U.  S.  4  Wheat.  518, 
644(4:  629,  661);  American  Net  db  Tufine  Cd.j. 
Worthington,  141  U.  8.  468  (85:  821). 

A  tax  law  which  contains  arbitrary  exemp- 
tions cannot  in  any  sense  be  termed  uni- 
form. 

The  power  to  exempt  is  stated  to  be  one  of 
legislatfye  discretion;  yet  Its  exercise  is  not 
untranuneled.  It  cannot  be  arbitrary  or  capri- 
cious. 

Cooley,  Tazn.  p.  170;  Citisens  Sav.  db  Loan 
Asso.  of  Cleveland  V.  Topeka,  87  U.  8.  20  Wall. 
655  (22:  455);  Parkersburg  y.  Broum,  106  U.  8. 
487  (27:  288);  Cole  y.  La  Orange,  118  U.  8.  1 
(28:  896);  P^opU  y.  Eddy,  48  Cal.  881,  889,  18 
Am.  Rep.  143;  State  y.  Indianapolis,  69  Ind. 
875.  85  Am.  Rep.  228;  Barbour  y.  Louisville 
Board  of  Trade,  82  Ky.  645;  Central  Branch  U. 
P.  R  Co.  y.  Smith,^  Kan.  Ufi,Breu>er  Brick  Co. 
y.  Brewer,  62  Me.  62.  72,  16  Am.  Rep.  895; 
Lexington  y.  McQuillan,  9  Dana,  518,  85  Am. 
Dec.  159;  Sutton  v.  Louisville,  5  Dana,  28. 

There  is  nothing  in  the  nature  of  the  corpo- 
rations or  associations  fayored  by  the  present 
Act  or  their  method  of  doing  business  which 
can  possibly  be  claimed  to  1^  of  a  public  or 
beneyolent  nature.  They  differ  in  no  essential 
characteristic  from  "all  other  corporations, 
companies,  or  associations  doing  business  for 
profit  in  the  United  8tates." 

As  to  building  and  loan  associations: 
Thompson.  Building  Associations,  187;  End- 
lich,  Building  Associations,  g  89;  iiate  ▼. 
Hombaker.  41  N.  J.  L.  519;  Bibb  County  Loan 
Asso.  y.  Richards,  21  Ga.  592. 

As  to  sayings  banks,  sayings  institdtlons  or 
societies,  under  all  the  income  tax  laws  prior 
to  1870,  these  institutions  were  specifically 
taxed.  Under  the  new  law,  selected  institu- 
tions of  this  class  are  absolutely  exempt. 
There  is  no  limit  fixed  to  the  property  and  in- 
come thus  exempted;  it  may  be  $100,000  or 
$109,000,000. 

Wesfs  App.  64  Pa.  186,  108. 

A  sayines  bank  has  not  the  semblance  of  a 
charity.  It  is  specifically  a  business  corpora- 
tion for  pecuniary  purposen. 

Coite  y.  Society  for  Savings,  82  Conn.  178; 
Society  for  Savings  y.  Coite,  78  U.  a  6  WalL 
594  (18:  897). 

Mutual  insurance  companies  were  specifi- 
cally taxed  under  the  prior  income  tax  laws. 

Sections  120  and  122.  Law  of  1804;  sections 
119  and  122;  section  16,  Law  of  1870. 

They  conduct  a  strictly  priyate  business  in 
which  the  public  has  absolutely  no  interest, 
and  haye  been  repeatedly  held  io  be  in  no  sense 
beneyolent  or  charitable  organizations. 

16  Am.  &  Eng.  £nc.  Law,  pp.  17,  18, 
20;  Union  Ins.  Co.  y.  Hoge,  62  U.  8.  21 
How.  85.  64(16:  61.  67);  People  y.  Nelson,  46 
N.  Y.  477.  479;  State  y.  Vigilant  Ins,  Co.  80 
Kan.  585.  588;  Wardle  y.  Townsend,  4  L.  R.  A. 
511,  75  Mich.  885,  891;  State  y.  St.  Louis  CU- 
izens  Ben.  Asso.  6  Mo.  App.  168;  State  y.  Mer- 
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chants*  Exch.  Mut.  Benev,  8oc.  72  Mo.  146;  8taU 
V.  McQraih,  95  Mo.  198;  Co-operafvoe  Fire  Im, 
Co.  Order  of  KnoxvilU  ▼.  Leuois,  12  Lea,  186; 
Jjmt  V.  London '  Afaur,  Gtrp.  L.  R  10  App. 
Gas.  488;  Foster  ▼.  MouWm,  85  Mian.  458; 
Farmer  v.  State,  69  Tex.  561.  567. 

The  ceDfius  reports  will  show  the  immense 
accumulations  of  estates  in  the  hands  of  these 
exempted  corporations  and  associations.  In 
tbe  state  of  New  York,  the  Act  exempts  the 
income  of  over  $1,000,000,000  of  property. 

The  leading  mutual  life  iosurnnce  company 
now  has  property  exceeding  $204,000,000  in 
value,  which  is  wholly  exempted. 

If  the  exemptions  are  invalid,  the  whole  Act 
must  fall. 

Spraigue  v.  Thompson,  118  U.  8.  90,  94 
(80r  115,  116). 

Irrespective  of  constitutional  limitations, 
taxes  must  be  uniform  or  equal  on  the  same 
class  of  property. 

There  is  no  such  thing  in  the  theory  of  our 
national  government  as  unlimited  power  in 
Congress.  There  are  limitations  of  its  powers 
which  arise  out  of  the  essential  nature  of  all 
free  governmeuts. 

The  right  of  taxation  is  subject  to  these 
limitations. 

OiUzens  8av.  A  Loan  Asno.  of  Cleveland  v. 
2bp«te,  87  U.  a  20  Wall.  655  (22:  455);  Park 
ersburg  v.  Broton,  106  U.  8.  487  (27:  288);  Cole 
T.  La  Orange,  113  U.  8.  1  (28:  896). 

Consequently  the  grant  to  Congress  of  tbe 
power  to  tax  containeid  the  implied  limitation 
that  all  tax  laws  bhould  apply  equally,  im- 
partially and  uniformly  to  all  similarly  situ- 
ated. 

Cooley,  Const  Lim.  (6th  ed.)  598.  607,  608, 
615;  Dillon,  Mun.  Corp.  §  786;  Desty,  Taxn. 
§10. 

The  requirement  of  approximate  equality, 
therefove,  inheres  in  the  very  nature  of  the 
power  tp  tax,  and  exists  whether  or  not  de- 
clared in  tbe  written  constitution. 

Cooley,  Taxn.  (2d  ed.)  54;  People  v.  Salem. 
20  Mich.  452.  4  Am.  Rep.  400;  AVmny  City 
Nat.  Bank  v.  MaJier,  9  Fed.  Rep.  884, 
885;  Mobile  v.  Dargan,  45  Ala.  810;  Davis  v. 
Litchfield,  145  HI.  818;  Lexington  v.  McQuO- 
tan,  9  Dana.  518.  85  Am.  D(;c.  159;  State  v. 
Beadington  Twp.  86  N.  J.  L.  66;  StaU  v.  New- 
ark,  87  N.  J.  L.  415;  Tids  Water  Co.  v.  Coster, 
18  N.  J.  Eq.  618.  90  Am.  Dec.  634;  State  v. 
United  States  d  Canada  Exp.  Co.  60  N.  H.  219. 
252;  Oatlin  v.  Tarboro,  78  N.  C.  119,  122; 
Duraeh's  App.  62  Pa.  491;  Taylor  v.  C/iandler, 
9  Heisk.  849.  856:  Wanhington  Ave.  69  Pa.  852. 
8  Am.  Rep.  255;  Talbot  County  Comrs.  v. 
Queen  Anne  County  Comrs.  50  Md.  245.  260; 
Byerson  v.  Utley,  16  Mich.  269;  McCormaek  v. 
Patchin,  58  Mo.  88, 14  Am.  Rep.  440. 

The  legislative  power  to  impose  taxes  is, 
therefore,  ex  vi  termini,  a  power  to  impose 
taxes  which  shall  be  equal  and  uniform  as 
among  the  owners  of  the  classes  of  property 
selected  for  taxation. 

Citizens  Siv.  db  Loan  Asso.  of  Cleveland  y. 
Topeka,  87  U.  8.  20  Wall.  655  (22:  455);  Coe 
^.  Krrol,  116  U.  8.  617  (29:  716);  Soon  Hing  v. 
Crowley,  ll8  U.  8.  703  (28:  1145);  Mugter  ▼. 
Kansas,  128  U.  8.  623  (31 :  205). 

The  provisions  of  the  6th  Amendment,  pre- 

766 


scribin|^  due  process  of  law  and  Just  corapen* 
sation  if  private  property  be  taken  for  pablie 
use,  restrain  the  Federal  government  from  en- 
forcing unequal  and  partial  tax  laws. 

Barron  v.  BUtimore,  32  U.  8.  7  Pet  24S, 
247(8:  672.  674);  Ex  parte  Spies,  128  U.  8.  131, 
166  (81 :  80.  86);  Livifigtton  v.  Kern  Fork,  8 
Wend.  85, 100.  23  Am.  Dec.  622;  KCuUeek  ▼. 
M'lryland,  17  U.  8.'  4  Wheat.  816.  4?A  (4: 
579.  608);  Union  Pae.  R.  Co.  ▼.  United  SfaSes 
('* Sinking  Fund  Cases*'}  99  U.  8.  700  (25:  tf6); 
Pfy>ple  V.  Brooklyn,  4  N.  Y.  424  55  Aol  Dec 
266;  Hurtado  v.  California,  110  U.  8.  516  (26: 
232). 

Process  of  law  is  due  only  when  it  operatsi 
on  all  alike.    That,  in  fact,  is  the  test. 

Leeper  v.  Texas,  139  U.  8.  462,  468  (35: 225. 
227);  Oioeza  v.  Tiernan.  148  U.  8.  657.  662  (^: 
599,  601);  Duncan  v.  Missouri,  152  U.  8.  877. 
882  (88:  485.  487);  CaldufeU  v.  TuMS,  187  U.  & 
692.  697  (34:  816,  818). 

It  follows,  therefore,  that  a  law  which  im- 
poses a  lax  upon  the  property  of  one  pertoa 
while  others  owning  like  property  are  ex- 
empted or  taxed  at  a  lower  rate,  is  within  the 
constitutional  inhibition  against  taking  prop- 
erty without  due  process  of  law. 

bavid$on  v.  Neio  Orleans,  96  U.  8.  97  (24: 
616);  Guma  v.  Tiernan,  148  U.  8.  657. 663  (37: 
599.  601);  MobOe  y.  Da  gan,  45  Ala.  310.  819; 
Morford  v.  Unger,  8  Iowa,  82;  Lexington  v. 
McQuillan,  9  Dana.  518.  9fi  Am.  D  c  159; 
Northampton  v.  Hampshire  County  Gfmrs.  145 
Ma«.  108;  Tide-Water  Co.  ▼.  Coster,  18  N.  J. 
Eq.  518,  90  Am.  Dec.  634;  S'ate  y.  Ututei 
Spates  *t  Canada  Exp.  Co.  60  N.  H.  219.  25S; 
DuracKs  App.  62  Pa.  491-494;  StaU  v.  Bead- 
ington Twp.  86  N.  J.  L.  66. 

Congress,  therefore,  has  no  power  to  ansa 
a  tax  upon  the  same  subject  matter  at  differ- 
ent rates  as  between  individuals  and  certtis 
selected  private  corporations,  or  at  rates  vary- 
ing merely  by  reason  of  difference  or  owoe^ 
ship. 

Kansas  Pac.  R  Co.  y.  Atchison,  T.  d  &  F. 
R.  Co.  112  U.  8.  414  (28:  794);  McKin'ey  ?. 
Wteder,  180  U.  8.  630,  688  (82:  104S.  1019). 

Tbe  guaranties  and  safeguards  of  tbe  Cos* 
stitution  of  the  United  States  for  the  pmtee- 
tion  of  the  property  and  rights  of  individmli 
apply  equally  and  as  efficaciously  for  the  pro* 
tection  of  tbe  property  of  corporations. 

Bank  of  United  States  y.  Dfreaux,  9  U.  8. 
5  Cranch.  61.  88  (3:  88.  45);  United  Sfatm  v. 
V.  Amedy,  24  U.  8.  11  Wheat,  .Hll2  (6:  5(«); 
Providence  Bank  v.  BiUings,  29  U.  a  4  PM. 
514.  502  (7:  9i9.  956);  MarshiUl  y.  BMm^ 
db  0.  R.  Co.  57  U.  8.  16  How.  814  (14:  W); 
Pembina  Consol.  S.  Min.  db  M.  Co.  v.  fVaa- 
sylvania.  125  U.  8.  181,  188  (81:  650,  653)^  I 
Inters.  Com.  Rep.  24. 

The  defendant  trust  companies  are  privils 
corporations  of  tbe  state  of  New  York. 

It  Is  tbe  public  policy  of  that  state  to  fo^ff 
and  encourage  the  formation  of  oorporatloM 
under  its  laws. 

Demarest  v.  Grant,  18  L.  R  A.  854,  128  X. 
Y.  205.  217. 

If  Congress  can  discriminate  against  eorps- 
rations  created  under  the  laws  of  the  states  by 
taxine  their  property  and  income  at  a  hig^ 
rate  than  that  imposed  npon  individuals  mmA 
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fditnershlps,  the  power  of  the  states  to  create 
fuch  corporations  as  they  see  fit  may  be  prac- 
tically defeated  or  rendered  imelese. 

Wueonnn  Cent.  B.  Oo.  ▼.  Price  County,  188 
U.  8.  4^6,  604  (33:  687,  690). 

To  use  the  language  of  Chi^  JuBHee  Mar- 
shall,  M'CuUoeh  v.  Maryland,  17  U.  S.  4  Wheat. 
431  (4: 607):  *'The  power  to  tax  inyolves  the 
power  to  destroy,**  and  "the  power  to  destroy 
may  defeat  and  render  useleas  the  power  to 
create." 

Congress  has  no  power  of  regulation  or  con- 
'  trol.  for  in  matters  concerning  their  internal 
affairs,  the  states  are  supreme. 

Lieenm  Tax  Cases,  72  U.  8.  6  Wall.  462.  470 
nS:  497,  600);  Lane  County  y.  Oregon,  74  U. 
8.  7  Wall.  71.  76  (19: 101. 104);  Texas  v.  White, 
74  U.  S.  7  Wall.  700  (19:  227);  Sx  parte  Vir 
pnia,  100  U.  8.  889,  857  (25:  676,  688);  United 
States  ▼.  Baltimrrre  dk  0.  B,  Co.  84  U.  8.  17 
Wall.  822  (21:  597);  ifCuUoeh  y.  Maryland,  17 
U.  a  4  Wheat  816  (4:  579). 

The  power  to  tax  inyblyes  the  power  to  de- 
itroy ;  the  power  to  destroy  may  defeat  and 
render  useless  the  power  to  create. 

Weston  y.  CharUston,  27  U.  8.  2  Pet.  449  (7: 
481);  Citizens  8av.  d  Loan  Asso.  of  Cleveland 
y.  Topeka,  87  U.  8.  20  Wall.  655  (22: 455). 

If  it  be  contended  (hat  discrimination  against 
corporations  has  been  sanctioned  in  the  past 
by  some  notion  of  public  policy,  it  may  be 
safely  said  there  can  be  no  such  domestic  pol- 
icy at  the  present  day  in  a  ciyilized  state. 

Demarest  y.  Grant,  18  L.  R  A.  854.  128  N. 
Y.  205;  Eome  Ins.  Ob.  v.  Ifew  York,  184  U.  8. 
606  (88: 1081);  Maine  y.  Orand  Trunk  B.  Oo, 
143  U.  8.  217  (85:  994),  8  Inters.  Com.  Rep. 
807;  Cincinnati.  If.  0.  di  T.  B.  Co.  v.  Ken 
Uidcy{**Kentvcky  BaUroad  Tax  Cases'*)  IXH  U. 
B.  821,  887  (29:  414,  419);  Pacific  Exp.  Oo.  y. 
SeibeH,  142  U.  8.  889  (85: 1085).  8  Inters.  Com. 
Rep.  810;  WfStem  U.  Teieg.  Co.  y.  Atty.  Qen. 
ef  Masfachuseits,  125  U.  8.  580  (81:  790). 

There  is  no  case  sustaining  a  law  which  im- 
posed a  tax  upon  real  estate  or  personal  prop- 
erty of  domestic  or  foreign  corporation  (as 
distinguished  from  a  tax  upon  franchises)  at 
a  higher  rate  than  the  land  upon  similar  prop- 
erty of  individuals  or  partnerships. 

Mobile  y.  StonetoaU  Ins.  Oo.  68  Ala.  670, 580, 
681;  Bureau  County  Board  of  Comrs.  v.  CM- 
sago,  B.  di  Q.  Co.  iA  111.  229;  &andard  L.  d 
Aed.  Ins.  Q?.  y.  Detroit,  95  Mich.  466;  State 
Board  of  Assessors  y.  Central  B.  Co.  qf  New 
Jersey,  48  N.  J.  L.  146,  804;  JBMs  App.  112 
Pa.  837,  853. 

The  claim  has  been  made  that  the  case  of 
BelCs  Gap  B  Co.  v.  Pennsylvania,  184  U.  8. 
232.  286  (33:  892. 894),  to  some  extent  supports 
tbe  right  to  tax  the  property  of  corporations 
at  a  different  rate  from  the  property  of  indl- 
yiduals.    But  this  is  an  error. 

Com.  y.  Delaware  Die.  Canal  Cb.  2  L.  R  A. 
798,  128  Pa.  623. 

Under  the  prior  income  tax  laws,  no  attempt 

Was  made  to  discriminate  against  corporations 

limply  as  such.    A  few  distinct  classes  of  cor- 

'  porations  were  selected  because  of  the  peculiar 

DDsiness  conducted  by  them. 

VeoM  Bank  y.  Fenno,  75  U.  8.  8  Wall.  688 
09:  482);  Padflc  Ins.  Oo.  y.  Soule,  74  U.  8. 
7  Wall  446  (19:99). 

Congress  has  no  constitutional  power  to  tax 
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the  mere  priyilege  or  franchise  to  carry  on 
business  as  a  corporation  which  the  yarlous 
ststes  may  mrant  to  their  citizens. 

State  y.  State  Board  of  Assessors,  25  L.  R  A. 
184.  65  N.  J.  L.  529;  Memphis  db  L.  B.  B  Oo. 
y.  Berry,  112  U.  8.  609  (28:  837). 

The  reasons  which  prevent  a  state  from  tax- 
ing corporate  franchises  granted  by  Congress 
would  equally  preyent  Congress  frooi  taxing 
the  franchise  oi  state  corporations. 

TMott  y.  Silver  Bow  Oounty  Comrs.  189  U. 
8.  488  (35:  210);  Union  Pac.  B  Oo.  v.  Penis- 
ton,  85  U.  8.  18  Wall.  5  (21:  787);  West  Biter 
Bridge  Oo.  y.  Dix,  47  U.  8.  6  How.  507  (12: 535); 
California  y.  Central  Pac.  B  Co.  127  U.  8.  1 
(82: 150),  !^  Inters.  Com.  Rep.  158. 

The  taxation  of  special  classes  of  corpora- 
tions under  the  prior  income  tax  laws  was  up- 
held, upon  the  distinct  ground,  as  aboye  stated, 
that  it  was  a  tax  on  the  business  or  occupation, 
and  not  on  property  or  franchise  as  such. 

Pacific  Ins.  Oo.  y.  Suule,  74  U.  8.  7  Wall 
488  (19:  95):  Michigan  Cent.  B.  Oo.  y.  Slack, 
100  U.  8.  595  (25:  647);  Western  U.  B.  Oo.  y. 
United  States,  101  U.  8.  543  (25: 1068);  United 
States  v.  Brie  B.  Co.  106  U.  8.  827,  837  (27: 
151. 156);  Memphis  db  0.  B.  Co.  y.  United  States, 
108  U.  8.  228  (27:  711);  United  States  v.  Louis- 
tilU  di  N.  B.  Co.  88  Fed.  Rep.  829. 

The  Whole  subject  of  classification  in  tax 
laws  has  been  considered  so  exhaustiyely  by 
Mr.  Justice  Field  in  tbe  California  Railroad 
Tax  Cases  that  the  position  of  the  appellants 
cannot  be  better  stated  than  by  quoting  those 
decisions. 

San  Bernardino  Oounty  y.  Southern  Pac.  B. 
Oo.  118  U.  8.  417  (80: 125);  San  Mateo  Oounty 
y.  Southern  Pac.  B  Co.  18  Fed.  Rep.  722; 
Santa  Clara  County  y.  Southern  Pac.  B.  Co.  18 
Fed.  Rep.  885;  Northern  Pac.  B.  Oo.  y.  Wal- 
ker, 47  Fed.  Rep.  681. 

(Congress  has  no  constitutional  authority  to 
tax  income  derived  from  state,  county  and 
municipal  securities. 

Reference  may  be  made  to  the  proceedings 
in  the  House  and  8enate,  to  advise  the  court 
of  the  intention  of  Coneress.  in  order  that 
such  intention  shall  indicate  the  scope  and 
purpose  of  the  enactment  and  the  subject  of 
taxation,  sought  to  be  reached  thereby. 

Holy  Trinity  Church  y.  United  States,  148  U. 
8.  457,  465  (36:  227.  230);  Blake  y.  National 
CUy  Banks  of  New  York,  90  U.  8.  28  Wall.  807 
(28: 119);  Jennison  y.  Kirk,  98  U.  8.  453  (25: 
240);  United  States  y.  Union  Pac.  B.  Co.  91  U. 
8.  72  (29:  2U);  American  Net.  dt  Tmne  Oo.  v. 
W(rrihington,  141  U.  8.  468  (35:  821). 

In  both  of  the  present  cases,  the  question  of 
taxation  upon  tbe  income  derived  from  mu- 
nicipal bonds  is  directly  presented. 

A  municipal  corporation  is  a  representative 
of  the  state  and  a  portion  of  its  governmental 
power.  It  is  one  of  the  instrumentalities  of 
the  fttate  governments. 

Tippecanoe  Oounty  Comrs.  y.  Lucas^  93  U.  8. 
108(23:822). 

The  property  and  revenues  of  municipal 
corporations  are  not  subjects  of  Federal  taxa- 
tion. 

Bufflngton  t.  Day,  78 U.  8, 11  WalL  118  (20: 
122);  United  States  y.  Baltimore  S  0.  B.  Oo. 
84  (j.  8. 17  WalL  822  (21:  597). 

The  same  principle  which  exempts  income 
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derived  from  United  States  stocks  and  bonds 
from  slate  tHXRtion  would  also  exempt  income 
from  state  stocks  and  bonds  from  taxation  by 
Congress. 

Cooley,  Const.  Lim.  480  et  mq;  Ckx>ley, 
Taxn.  85,  86;  Wenton  v.  Charleston,  27  U. 
8.  2  Pet.  449.  468  (7:481,  488);  BuffingUm  v. 
Day  and  United  Stales  y.  Baltimore  dt  0, 
R.  Co,  supra;  Wisconsin  Cent,  B.  Co,  ▼.  Price 
County,  133  U.  8.  496  (38:  687);  Van  Brocklin 
V.  Anderson,  117  U.  8. 151  (29:  845);  Ward  v. 
Maryland,  79  U.  a  12  Wall.  418  (20:  449);  Fi 
Md  V.  Clone,  15  Mich.  505;  Jones  v.  Keep,  19 
Wis.  869;  8ayles  y.  Davis.  22  Wis.  225;  Union 
Bank  ▼.  BiU,  8  Coldw.  825;  Warren  v.  Paul, 
22  Ind.  276:  State  y.  Carton,  82  Ind.  1,  4,  2 
Am.  Rep.  815. 

The  whole  income  tax  law  should  be  declared 
unconstitutional  by  reason  of  inyalidity  of  es- 
sential and  inseparable  parts. 

United  States  v.  Stiffens  ( *  *  Trade  Mark  Cases") 
100  U.  8.  82,  98  (25: 550.  558);  United  States  v. 
Beese,  92  U.  8.  214  (28:  568):  LittU  Bock  dk  Ft. 
S,  B  Co.  V.  Worthen,  120  U.  8.  97  (30:  588); 
Pnndexter  y.  Qreenhow,  114  U.  8.  270  (29: 185); 
Baldwin  t.  Fk-anks,  120  U.  8.  678  (30:  766); 
CaUfomia  y.  Central  Pae.  B.  Co.  127  U.  8.  1, 
45  (82: 150.  159).  2  Inters.  Com.  Rep.  153; 
Spraigue  y.  Thompson,  118  U.  8.  90.  94  (30: 
115.  116). 

Mr.  Clarence  A«  Seward's  argument  for 
Pollock  &  Hyde,  appellants,  in  Nos.  898  and 
694: 

Is  an  income  tax  a  "  direct  tax"  within  the 
proyisions  of  the  Federal  Constitution? 

In  other  words,  and  as  has  been  heretofore 
claimed,  has  this  Court  the  power  to  strikeout 
of  the  Constitution  the  word  "direct"  in  the 
phrase  ''direct  taxes,"  and  insert  the  word 
••land?" 

There  are  two  provisions  of  the  Constitution 
which  besr  upon  this  question:  article  1.  sec- 
tion 2,  paragraph  8,  and  -article  1,  section  9, 
paragraph  4. 

The  first  provision  requires  that  representa- 
tives and  airect  taxes  shall  be  apportioned 
among  the  several  states  according  to  their  re- 
spective numbers,  to  be  determined  in  the 
manner  prescribed. 

The  second  provision  prescribes  that  no  cap- 
itation or  other  direct  tax  shall  be  Isid,  unless 
in  proportion  to  the  census  or  enumeration 
thereinbefore  directed  to  be  taken 

The  question  whether  the  words  '*  direct 
taxes"  embrace  a  tax  on  incomes  or  are  limited 
to  a  tax  on  land  only,  is  a  question  of  fact  to  be 
decided  according  to  the  weight  of  evidence. 

It  is  to  be  judicially  determined  whether 
upon  the  evidence  the  words  "  direct  tax"  and 
"direct  taxes,"  at  the  time  of  the  adoption  of 
the  Constitution,  and  in  the  judgment  of  the 
people  who  ordained  and  established  it,  were 
limited  to  a  tax  on  land  only. 

Maryland  in  her  bill  of  rights,  adopted  on 
the  17th  of  November.  1776,  asserted  that  the 
levying  of  taxes  by  the  poll  "  is  grievous  and 
oppressive,  and  ought  to  be  abolished." 

In  the  New  Tork  convention  Mr.  Williams 
taid:  "A  capitation  tax  is  an  oppressive  spe- 
cies of  tax.  This  may  be  laid  by  the  general  gov- 
ernment. .  .  .  But  where  a  great  disparity  of 
fortune  exists,  I  insist  upon  it  that  it  ia  a  most 
unjust^  unequal  and  ruinous  tax." 
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2  EIL  Deb.  840. 

Mr.  Wilson,  in  Pennsylvania,  said:  "The 
capitation  tax  is  mentioned  as  one  of  tboas 
that  are  exceptionable.  In  some  states,  that 
mode  of  taxation  is  used,  but  I  believe  in  muy 
it  would  be  received  with  great  reluctance. 

2  £11.  Deb.  50*3. 

In  Virginia,  Mr.  Mason  said:  *  For  example 
they  may  lay  a  poll  tax.  This  is  simple  and 
easily  collected,  but  is  of  all  taxes  the  moa 
grievous.  Why  the  most  grievous?  Because 
it  faUs  light  on  the  rich,  and  heavy  oo  the 
poor.  ...  As  to  a  poll  tax,  I  have  already 
spoken  of  its  iniquitous  operation.  I  need  ool 
say  much  of  it,  because  it  is  so  generally  dia> 
liked  in  this  state  that  we  were  obliged  to  abol- 
ish it. 

8  Ell.  Deb.  264-265. 

The  phrase  "  direct  taxes,"  as  used  In  tht 
constitutions  of  the  states  and  in  the  ttatutei  of 
the  present  r^ay.  has  by  universal  consent,  ju- 
dicial as  well  as  otherwise,  beei\  construed  not 
to  be  limited  to  a  tax  on  land  only,  but  to  le- 
clude  a  tax  on  income. 

The  supreme  court  of  Missouri,  Olasgsm  ▼. 
Bouse,  48  Mo.  479,  has  so  asserted  in  interpte- 
ting  the  words  of  a  statute,  that  interprftatioa 
is  to  be  rejected  which  runs  counter  to  tba 
common  understanding  of  men. 

Both  American  and  English  kxicograpben 
now  agree  that  a  direct  tax  includes  a  tax  oo 
income:  the  encyclopsodista  concur,  and  the 
political  economists  assent 

The  state  department  in  its  published  fe> 
ports,  establishes  the  fact  that  Austria,  Bo- 
hemia, Belgium,  France,  Germany,  Sweden, 
and  Switzerland,  as  well  as  Great  Britain,  have 
always  defined  direct  taxes  as  indudinir  a  tax 
on  income,  and  Great  Britain  baa  enforced  the 
income  tax  at  intervals  since  the  year  1485. 

There  is,  therefore,  no  doubt  that  when  a 
constitution,  like  that  of  New  York,  adopted 
in  189},  uses  the  words,  '^direct  tax"  a  tax  oe 
income  is  included  therein. 

G^oing  back,  then,  to  the  year  of  the  QcnfA 
tntion  (1787)  the  question  arises:  Wlxnos 
came  the  sngirestion  that  the  words  **  diiect 
taxes,"  as  us^  in  that  instrument,  did  not  ia* 
clue  a  tax  on  income,  and  were  limited  to  a 
tax  on  land  only? 

Tins  was  first  judicially  voiced  in  Spri»^ 
y.  United  States,  decided  in  1880. 102  U.  & 
G86  (26: 258). 

The  Springer  case  was  founded  up<H)  tbs 
Carriage  Tax  Case,  Hyfton  v.  United  Statn,  de- 
cided in  1796.  8  U.  8.  8  Dall.  171  (1:  &56V.  It 
was  there  held  that  a  tax  on  carriages  was  not 
a  direct  tax.  but  was  an  indirect  duir.  In  s^ 
riving  at  this  conclusion,  both  the  muofcl  for 
the  government  (Mr.  Hamilton)  and  the  court 
seemed  to  find  it  necessary  to  undertake  to  d^ 
fine  the  phrase  "  direct  taxes"  an  as  to  justify 
the  conclusion  that  a  tax  on  carriages  did  ool 
fall  within  the  category  of  taxes  intended  bf 
that  phrase.  Mr.  Hamilton,  arguinc  uodtf 
his  retainer,  and  advancing  such  posiiloot  if 
he  thought  might  secure  the  favorable  jodf- 
ment  of  the  court,  said: 

"The  following  are  presumed  to  be  the  oitf 
direct  taxes:  Capitation  or  poll  taxes:  taxesoa 
lands  and  buildings;  general  ■sseatmeiit^ 
whether  on  the  whole  property  of  iodividoaK 
or  on  their  whole  real  or  pcraooal  proper^. 
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AH  elie  must  of  necessity  be  considered  as  in 
direct  taxes." 

This  was  but  a  theory  and  was  advanced 
mUty  as  a  preaamption.  The  theory  and  pre- 
nmption  were  not  sostained  by  any  evidence. 
The  three  lodges  who  concurred  in  the  limi- 
tatioD  of  *'  direct  taxes"  to  a  tax  on  land,  did 
to  with  doubt  Jvitice  Paterson  said  it  was  a 
"questionable  point."  Justice  Chase  said,  ^'I 
am  inclined  to  think,  but  of  this  I  do  not  give 
a  Judicial  opinion."  Justice  Iredell  said. 
"Perhaps  a  oirect  tax  can  mean  nothing  but  a 
tax  on  land." 

It  is  upon  this  presumption  of  Mr.  Hamil- 
loo  and  these  three  doubtful  expressions  of  Ju- 
dicial opinion  that  the  subsequent  decisions  of 
this  court  in  i\i^;/!<;  Ins,  Co,  v.  Soule,  74  J.  S. 
7  WalL  488  (19:  95);  Veazie  Bank  y.  Fenno,  75 
U.  8.  8  Wall.  588  (19:  482);  SchoUy  y.  Eew,  90 
U.  8.  28  Wall.  881  (28:  99);  and  8pnnger  v. 
UnUed  States,  102  U.  8.  586  (26: 258),  were 
founded. 

There  must  be  evidence  of  its  correctness  be- 
fore it  can  be  concurred  in  as  final.  Certainly 
when  two  of  the  iudges  slated  that  the  inter- 
pretation of  the  phrase  was  '^questionable"  or 
"doubtful,"  and  the  other  interpreted  it  only 
with  a  qualification  of  ''perhaps '  the  opinions 
cannot  be  considered  as  controlling.  They 
ttill  leaye  the  question  open  for  review. 

The  Springer  case  adopted  the  reasoning  of 
the  court  in  the  Hylton  case.  The  statute  then 
under  consideration,  was  passed  to  aid  the 
general  government  in  the  hour  of  its  peril. 

The  question  now  arises  in  a  time  of  peace, 
and  when  the  government  is  under  no  similar 
onbarrassment;  and,  so  arising,  it  is  sought  to 
be  concluded  by  the  Springer  case,  and  by  the 
doctrine  of  stare  decisis. 

Tradition  asserts  that  Mr.  Lincoln,  when  a 
Judicial  decision  was  called  to  his  attention  as 
finally  deciding  a  case,  said :  "In  this  country, 
nothing  is  ever  finally  decided  until  it  is  de- 
cided light." 

The  case  comes,  therefore,  to  the  considera- 
tion of  the  Constitution.  How  is  that  instru- 
ment to  be  interpreted  f  This  court  has  sup- 
plied the  rule. 

In  Martin  v.  Hunter,  14  U.  S.  1  Wheat.  826 
(4:102),  the  court  said:  **This  instrument, 
like  every  other  ^rant,  is  to  have  a  reasonable 
construction,  according  to  the  import  of  its 

terms The  words  are  to  be  taken 

in  their  natural  and  obvious  sense,  and  not  in 
a  sense  unreasonably  restricted  or  enlarged." 

So  also,  in  Gibbons  v.  Ogden,  22  U.  8.  9 
Wlieat.  188  (6:63),  the  court  said:  "The 
enlig|itened  patriots  who  framed  our  Constitu- 
tion, and  the  people  who  adopted  it,  must  be 
understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  mtended  what  they 
have  said." 

^gain,  in  Rhoda  Island  t.  Massachusetts,  87 
U.  8.  12  Pet.  721  (9:1259),  the  court  said: 
"The  solution  of  this  question  must  necessarily 
depend  on  the  words  of  the  Constitution; 
«...  "together  with  a  reference  to  such 
•ources  of  judicial  information  as  are  resorted 
V>  by  all  courts  in  construing  statutes,  and  to 
which  thisv>ourt  has  always  resorted  in  con- 
struing the  Constitution." 

There  is  no  ^yiueoce  that  either  the  consti- 
tutional conventioo  or  the  assenting  conven- 
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tions  of  the  several  states,  or  the  people  who 
attended  both,  used  the  words  "direct  taxes" 
with  any  restricted  meaning,  in  an  unnatural 
sense,  or  that  they  intelligently  excluded  a  tax 
on  incomes  therefrom.  The  only  qualification 
of  this  explicit  statement  is  to  be  found  in  the 
language  of  this  court  in  VeazieBank  y.  Fenno, 
75  U.  8.  8  Wall.  546  (19:487).  where,  in  speak- 
ing of  the  decision  in  the  Hylton  case,  the  court 
said: 

"It  may  be  safely  assumed,  therefore,  as 
the  unanimous  Judgment  of  the  court,  that  a 
tax  on  carriages  is  not  a  direct  tax,  and  it  ma^ 
be  further  taken  as  established  upon  the  testi- 
mony of  Paterson  that  the  words  "direct  taxes" 
as  used  in  the  Constitution,  comprehended  only 
capitation  taxes  and  taxes  on  land,  and  perhaps 
taxes  on  personal  property  by  general  valua- 
tion and  assessment  of  the  yarious  descriptions 
possessed  within  ^e  various  states." 

This  testimony  of  Paterson  thus  alluded  to 
was  the  opinion  of  that  judge  in  the  Hylton 
case,  and  it  is  hardly  td  be  regarded  as  evidence 
of  the  intention  of  the  f  ramers  of  the  Constitu- 
tion, or  of  the  delegates  to  the  state  conven- 
tions. 

There  is  nothing  either  in  Elliot's  Debates  or 
Madison's  Reports  which  shows  that  the  ques- 
tion of  the  definition  of  the  words  "direct  tax" 
or  "direct  taxes"  ever  came  before  the  Phila- 
delphia Convention.  It  was  not  there  dis- 
cussed, debated  or  decided.  Under  these  cir- 
cumstances,any  opinion  which  Justice  Paterson 
expressed  was  an  opinion  rendered  nine  years 
after  the  convention  had  ceased  its  labors — was 
his  individual  opinion,  and  was  not  fortified 
by  any  reference  to  the  evidence.  8uch  an 
opinion  oughtnot  to  beconstrued  as**testimooy." 

PaHfic  Ins.  Co.  v.  SouU,  74  U.  8.  7  Wall.  433 
(19: 95),  was  decided  without  reference  to  any 
evidence,  and  largely  upon  the  decision  in  the 
Hylton  case. 

In  Veatie  Bank  v.  Fenno,  supra,  the 
Attorney  General  relied  upon  the  Hylton  case. 
No  reference  was  made  to  any  evidence  other 
than  the  Madison  papers,  and  large  use  was 
made  of  the  language  of  the  juages  in  the 
Hylton  case. 

In  the  Springer  case,  reference  was  made  to 
Elliott's  Debates,  to  the  writings  of  certain  of 
the  political  econoniists,  to  Madison's  Papers, 
and  to  the  "Federalist,"  and  the  court  drew 
largely  from  the  language  in  the  Hylton  case. 
No  reference  was  made  to  any  other  evidence 
bearing  upon  the  construction  of.  the  words 
"direct  taxes"  as  used  in  the  Constitution. 

Therefore,  in  neither  of  those  cases  upon 
which  reliance  is  placed,  was  there  any  refer- 
ence to  the  common  understanding  of  the 
people  by  whom  the  Constitution  was  adopted, 
or  to  their  laws  or  literature,  or  to  their  debates 
or  discussions. 

The  Constitution  is  to  be  faiterpreted  by 
gathering  the  meaning  and  intention  of  the 
convention  which  framed  and  proposed  it  for 
the  adoption  and  ratification  of  the  conven- 
tions of  the  people  of  and  in  the  several  states. 
At  the  date  of  the  Copstitution,  1787,  the  words 
"direct  taxes"  and  "indirect  taxes"  were  house- 
hold words.  They  were  borrowed  from  the 
literature  and  practice  of  Great  Britain  and  the 
continent  of  Europe.  They  are  to  be  found  in 
the  literature  of  the  period,  and  in  the  debates 
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of  both  Fb  ^eral  and  state  coDTentioDS.  They 
had  been  used  in  Europe,  the  one  as  meaning 
taxes  which  fell  directly  upon  property  and  its 
owner,  like  a  land  tax  or  a  tax  on  incomes, 
and  the  other  as  meaning  taxes  of  which  the 
ultimate  incidence  might  fall  upon  another 
than  the  one  who  originally  paid  them»  li&e 
taxes  upon  consumption. 

There  is  no  persuasive  evidence  that  the 
American  people  in  using  the  words  "direct 
taxes"  intended  that  an  income  tax  should  not 
be  included  therein. 

A  land  tax  is  not  mentioned  in  the  Constitun 
tion,  and,  therefore,  it  is  not  specified  in  that 
instrument  as  being  either  a  direct  or  an  in- 
direct tax. 

The  phrases,  "direct  tax^  and  "direct  taxes" 
must,  therefore,  be  taken,  with  their  original 
and  derivitive  meaning,  as  they  came  from 
Europe  to  this  country,  or  else  are  to  be  taken 
as  applying  to  the  * 'direct  taxes"  which  the 
states  were  at  that  time  imposing  and  collect- 
ing. Both  the  derivative  definition  and  the 
practical  definition  afforded  by  the  practice  of 
the  states  included  a  tax  on  income. 

As  to  the  Articles  of  Confederation:  On 
the  12th  of  Julv,  1T77,  a  draft  of  such  Articles 
were  submitted  to  Congress.  Article  U.  pro- 
vided as  follows: 

"All  charges  of  war  and  all  other  expenses 
which  shall  be  incurred  for  the  common  defense 
or  general  welfare,  and  allowed  by  the  United 
States  assembled,  shall  be  defrayed  out  of  a 
common  treasury,  which  shall  be  supplied  by 
the  several  colonies  in  proportion  to  the  num- 
ber of  inhabitants  of  every  age,  sex  and 
quality,  except  Indiana  Dot  paying  taxes,  in 
each  colony. 

1  Ell.  Deb.  70-78. 

By  the  provisions  of  these  articles  the  colo- 
nies were  required  to  defray  the  expenses  of 
the  confederated  states  and  Congress  was 
denied  the  power  to  levy  taxes  for  its  needs 
directly  upon  the  states,  their  property  or  their 
inhabitants. 

1  Ell.  Deb.  81. 

On  Friday,  the  18th  of  April,  1788,  the  Ar- 
ticles of  Confederation  were  amended.  1  Ell. 
Deb.  94,  96.  The  limitation  of  the  sources  of 
the  contribution  from  the  states  in  proportion  to 
the  value  of  all  land  and  the  buildings  and  im- 
provements thereon  was  stricken  out.  "Land, 
Duildings  and  the  improvements  thereon"  ab- 
solutely and  forever  bv  name  disappeared  from 
the  domain,  of  Federal  taxation.  The  taxation 
necessary  for  Federal  purposes  was  to  be  ap- 
portioned in  proportion  to  the  whole  number 
of  white  and  other  free  citizens  and  inhabitants, 
including  those  bound  to  servitude  for  a  term 
of  years^  and  three  fifths  of  all  other  persons, 
except  Indians  not  paying  taxes.  This  appor- 
tionment of  taxation  was  not  limited  to  direct 
taxes  or  to  indirect  taxes;  but  all  the  property 
and  citizens  of  the  several  states  which  each  of 
the  states  was  then  taxing  was  made  liable  for 
the  proportion  of  that  state,  according  to  its 
population. 

2  Ell.  Deb.  86.  56;  Storv,  Const  gg  258, 265. 

The  words  '*land,  buildings  ana  improve- 
ments thereon"  were  intelligently  rejected  by 
the  Confederate  Congress  as  not  oeing  either  a 
iuit,  an  equal,  or  a  convenient  source  of  revenue 
for  the  Federal  government  And  how  comes  it 
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at  a  later  day  that  the  phrase  "direct  taxes*  k 
to  be  interpreted  as  relating  only  to  a  tax  <m 
"land,  buildings  and  improvements  tbereoo,* 
and  thus  to  place  the  tax  back  upon  that  whi^ 
had  been  previously  rejected  as  the  only  sourae 
of  Federal  taxation? 

1  EIL  Deb.  484. 

This  amendment  to  the  Articles  of  Oonfed* 
eration  was  sent  forth  by  Congress  to  the  pec»- 
pie,  accompanied  by  an  address  prepared  fay 
Messrs.  Madison,  Ellsworth  and  Hamilton. 
In  this,  when  speaking  of  population  as  the 
rule  of  taxation,  they  said: 

"This  rule  although  not  free  from  objection, 
is  liable  to  fewer  than  any  other  that  could  be 
devised." 

From  the  time  of  their  adoption  by  the  Con- 
federate Congress  until  the  decisioo  in  ths 
Hylton  case,  land,  building,  and  improvements 
thereon  were  never  thereafter  regarded  as  the 
source  of  revenue  for  the  Federal  govemmeot 
It  resulto,  therefore,  that  after  "land,  boild- 
ings  and  improvements  tbereon"  were  with- 
drawn as  a  subject  of  Federal  taxati<Mi  the  i»> 
quidtions  of  Congress  were  met  by  tiie  states 
by  their  own  system  of  taxation.  The  iooaiiy 
now  arises:  What  was  the  condition  of  tM 
states  with  reference  to  taxation  |uior  lo  1787? 
It  is  to  be  presumed  that  there  were  in  the 
colonies  and  subsequent  states  lawa  for  the  as- 
sessment and  collection  of  taxes. 

Ely,  Taxn.  109, 110. 

The  constitutions  of  the  states  adopted  prior 
to  1787  indicate  that  there  had  been  laws 
passed  by  those  states  when  colonics  for  dM 
purpose  of  assessing  and  cxdiecting  taxes,  and 
it  was  provided  that  such  laws  shooM  be  car- 
ried forward  under  their  new  oonadtotiooa. 
Prior  to  the  adoption  of  the  Constitution,  tbs 
states  of  Vermont,  Massachusetts,  Coaoedi- 
cut,  Pennsylvania,  Delaware,  New  Jersej. 
Virginia  and  South  Carolina,  atsBcd  tbcir 
citizens  upon  their  profits  from  their  profes- 
sions, trades  and  employments,  and  ocMlsded 
a  tax  thereon  for  the  benefit  of  tibe  sutes  sad 
of  the  general  government  In  additloB  is 
these  taxes  upon  income,  nearly  all  tks 
states  imposed  poll  taxes,  taxes  on  lands,  oa 
cattle  of  all  kinds,  and  various  kinds  of  prr* 
sonal  property.  Cooley  and  the  Amenoa 
Cyclopsedia  assert  that  all  states  taxes  are  di- 
rect taxes. 

In  the  Massachusetts' convention,  Mr.  Tkwm 
said:  "Congress  bad  it  not  in  their  power  lo 
draw  a  revenue  from  commerce,  and  thfrefoif 
multipled  their  requisitions  on  the  states,  sad 
our  only  course  was,  to  a  direct  taxatjoe.* 

2  Ell.  Deb.  41. 

Mr.  Nicholas,  in  Virginia,  said:  "Nist 
tenths  of  the  revenues  of  Qreat  Britahi  sad 
France  are  raised  by  indirect  taxea.  ...  At 
present  the  reverse  of  this  proposttion  bohbls 
this  country,  for  very  little  is  raised  by  todinot 
taxes.  The  public  treasuries  are  supplied  hf 
means  of  direct  taxes,  which  are  not  so  ea^ 
for  the  people." 

8  Ell.  Deb.  99. 

Mr.  Iredell,  of  North  Carolina  aaid:  *H)v 
state  legislature  has  no  wav  of  raising  say  o» 
siderabTe  sums  but  by  laying  direct  taxsa 

4  Ell.  Deb.  146. 

Gouvemeur  Mo'rris,  in  his  obseivatloBi  ea 
the  finances  of  the  United  States,  ssyi,  t*t 
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Tctrs  after  the  Oonstitution  Mf^s  adopted: 
^There  is  a  concorrent  jurisdiction  respecting 
ioternal  or  direct  taxes." 

In  his  report  to  Congress,  in  1812,  Albert 
CkUatio  said:  "The  direct  taxes  laid  by  the 
KTeral  states  during  the  last  years  of  theftevo- 
luiionary  War,  were  generally  more  heavy 
than  could  be  paid  with  convenience. " 

This  establishes  the  fact  that  alt  the  taxes 
which  the  people  were  paying  in  1787,  were,  ac- 
cording to  their  common  understanding,  ex* 
pnmed  in  their  conventions,  and  expressed 
afterwards  in  the  writings  of  those  who  had 
been  coDStituentsof  the  state  at  the  time,  direct 
taxes;  that  such  direct  taxes  were  paid  out  of  the 
income,  and  were  so  paid  for  the  support  of  the 
Federal  froTemment.  The  inquiry  now  arises, 
whether  the  practical  interpretation  ei  ven  to  the 
words  "direct  taxes"  by  the  people  and  the 
laws  of  the  several  states,  was  in  any  way 
limited  or  restricted  by  the  proceedings  of  the 
Riiladelpbia  convention  In  speaking  of  this 
convention  this  court  said  in  Daniels  v.  Tear- 
ney,  102  U.  8.  419  (26:  188):  "The  circum 
stances  which  surrounded  the  convention  and 
controlled  its  action  are  a  part  of  the  history 
of  the  times  and  we  are  bound  to  take  judicial 
notice  of  them." 

In  examining  the  debates  it  must  be  borne 
In  mind  that  the  words  **direct  taxation"  do 
not  occur  in  the  Constitution     That  instru- 
ment is  limited  to  the  words  "direct  tax"  and 
''direct  taxes."    A  careful  examination  of  the 
debates  warrants  the  assertion  that  the  phrase 
*'direct  taxa  ion"  as  used  in  the  Philadelphia 
convention,  was  not  always  used  as  a  synonym 
for  **direct  taxes."    "Direct  taxes"  implies  one 
of  two  thini^s;  either  the  objects  upon  which 
the  tax  is  placed,  or  the  incidence  of  the  tax 
upon  the  property  and  upon  the  person  of  its 
owoer.     "Direct  taxation"  in  very  many  in- 
itances,  refers  to  the  modu$  oj  erandi  of  collect- 
ing the  tax;  that  is,  whether  the  power  should 
be  given  to  Congress  to  collect  the  tax  by  di- 
rect taxation,  or  whether  the  |>ower  to  collect 
Federal  taxes  should  be  exercised  only  after 
requisitions  upon  the  states  had  been  dishon- 
ored.   Mr.  Pickney's  draft  of  the  Constitution 
re/rulated   direct   taxation  according   to   the 
whole  number  of  inhabitants   and  left   the 
power  to  Congress.    Mr.  Pat erson's  resolution 
anthorized  Congress  to  make  areouisition  upon 
the  basis  of  papulation,  estimatea  according  to 
the  old  Articles  of  Confederation.    Mr.  Wilson 
introduced  a  resolution  providing  that  in  or- 
der to  ascertain  the  alterations  that  may  hap- 
pen in  the  population  and  wealth  of  the  sev- 
eral sttftes,  a  census  should  be  taken;  thus 
reaffirming  the  original  doctrine  that  popula- 
tion was  the  true  criterion  and  index  of  wealth, 
and  this  resolution  was  thereupon  adopted. 

"  That  in  order  to  ascertain  the  alterations 
that  may  happen  in  the  population  and  wealth 
of  the  several  states,  a  census  shall  be  taken." 
Then  came  the  appearance  of  representation, 
tnd  it  was  moved  and  agreed  to  that  direct 
taxation  ought  to  be  proportioned  according 
to  representation,  thus  strikinff  out  population 
and  substituting  the  number  or  representatives 
•8  the  basis  for  the  apportionment  of  direct 
taxes  The  amendment  rejected  representa- 
tion, as  the  basis  of  taxation,  and  substituted 
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the  old  rule  of  population,  computed  fn  the 
given  manner.  It  was  again  moved  that  rep- 
resentation ought  to  be  proportioned  accord- 
ing to  direct  taxation,  and  in  order  to  ascer- 
tain the  alterations  in  the  direct  taxatimi 
which  might  be  required,  that  a  census  should 
be  taken.  This  was  the  introduction  of  the 
rule  finally  adopted,  that  representation  ought 
to  be  proportioned  in  the  same  manner  as  tax- 
ation. 

Finally,  on  the  16th  of  July,  1787,  this  reso- 
lution was  adopted: 

*'  Representation  ought  to  be  proportioned 
according  to  direct  taxation.  And  in  ordf'r  to 
ascertain  the  alteration  in  the  direct  taxation 
which  may  be  required,  from  time  to  time,  by 
changes  in  the  relative  circumstances  of  the 
states — Resolved,  That  a  census  be  taken, , .  . 
and  that  the  legislature  proportion  the  direct 
taxation  accordingly." 

There  was  again  a  debate  over  this  sugges- 
tion, which  culminated  in  the  draft  of  a  con- 
stitution which  apportioned  direct  taxation  ac- 
cording to  the  number  of  the  representatives. 
This  was  remodeled,  and  on  the  12th  of  Sep- 
tember, 1787f  a  revised  draft  of  the  Constitu- 
tion was  introduced,  which  provided  that  *'rep- 
resentatives  and  direct  taxes  shall  be  appor- 
tioned on  the  basis  of  population,"  and  under  the 
rule  prescribed  by  the  Articles  of  Confedera- 
tion. On  this  same  12th  of  September,  1787,  the 
revised  draft  of  the  Constitution  contained  these 
words: 

"  That  no  capitation  tax  shall  be  laid  unless 
in  proportion  to  the  census  hereinbefore  di- 
rected to  be  taken." 

That  the  states  believed  they  had  limited 
the  power  of  assessing  and  collecting  direct 
taxes  to  the  rule  of  population,  is  clearly 
shown  in  the  debates  in  the  state  conventions. 

In  Massachusetts,  Mr.  King  said:  "  It  is  a 
principle  of  this  Constitution,  that  representa- 
tion and  taxation  should  go  hand  in  hand.  .  .  . 
By  this  rule  are  representation  and  taxation  to 
be  apportioned." 

2  Ell.  Deb.  86 

Mr.  Dawes  said:  "  The  rule  laid  down  in  the 
paragraph  is  the  best  that  can  be  obtained  for 
the  apportionment  of  the  little  direct  taxes 
which  Congress  will  want." 

2  Ell.  Deb.  42-44. 

Mr.  Pendleton,  in  Virginia,  said:  "  The  ap- 
portionment of  represenUition  and  taxation  by 
the  same  scale  is  just." 

8  Ell.  Deb.  41. 

Mr.  Nicholas  said:  "  The  amount  of  the 
sums  to  be  raised  of  the  people  is  the  same, 
whether  the  state  legislatures  lay  the  taxes  for 
themselves,  or  for  the  general  government."  . 

8  Ell.  Deb.  99. 

Gk)vernor  Randolph  said:  "In  this  new 
Constitution.representatives  and  taxes  go  hand 
in  hand;  according  to  the  one  will  the  other 
be  regulated." 

8  Ell.  Deb.  121. 

Mr.  Nicholas  said:  "The  proportion  of 
taxes  are  fixed  by  the  number  of  inhabitants. 
Each  state  will  know,  from  its  population, its 
proportion  of  any  general  tax. 

8  Ell.  Deb.  248.  244. 

Mr.  Randolph  said:  "When  any  sum  is 
necessary  for  the  general  government,  every 
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•tate  will  immediately  know  its  exact  pro- 
portion of  it,  from  tlie  number  of  the  people 
and  representatives." 

8E11.  Deb.122. 

The  states,  therefore,  having  relinqtiished 
fanpoets  and  duties,  and  given  to  Congress  a 
concurrent  power  to  collect  direct  taxes, 
Umitedthe  exercise  of  the  collection  of  such 
taxes  to  the  rule  of  population.  Therefore, 
the  phrase  *'  representation  and  direct  taxes" — 
therefore,  the  phrase,  '*No  capitation  tax 
shall  be  laid  unless  in  proportion  to  the  cen- 
sus hereinbefore  directed  to  be  taken."  This 
latter  phrase  was,  on  the  14th  of  September, 
1787,  amended  on  motion  of  Mr.  Read.  He 
moved  to  insert  after  '  capitation '  the  words 
*  or  other  direct  tax.' " 

5  £11.  Deb.  545. 

The  effect  of  adding  the  words  "  or  other 
direct  tax,"  so  that  the  sentence  should  read 
"  No  capitation  or  other  direct  tax  shall  be 
laid,  unless  in  proportion  to  the  census."  was 
to  include  therem  notonl^  a  capitation  tax, but 
also  aU  the  other  taxes  which  the  states  at  that 
time  were  collecting  to  pay  their  indebtedness 
to  the  general  government. 

Mr.  Madison's  Journal  is  printed  as  the 
fifth  volume  of  Elliott's  Debates.  He  there 
states  that  "  Qouvemenr  Morris  moved  to 
add  to  the  clause  empower!  ^g  the  legislature 
to  vary  the  representation  according  to  the 
principles  of  wealth  and  number  of  inhabit- 
ants, a  proviso  that  taxation  should  be  in  pro- 
portion to  representation. 

His  motion  by  inserting  the  word  "  direct " 
passed  as  follows:  *'  Provided  always,  that  di- 
rect taxation  ought  to  be  proportioned  to  rei>- 
resentation." 

5  £11.  Deb.  803. 

In  the  debates  on  the  20th  of  August,  1787 
(5  Ell.  Deb.  451)  Mr.  King  asked  "  what  was 
meant  by  direct  taxation  ?  tbat  is,  whether  Con- 
gress should  have*power  to  levy  and  collect  the 
tax,  or  whether  requisitions  therefor  should 
be  first  made  upon  the  states.  The  question 
was  answered  by  Mr.  Gerry,  if  it  related  to  the 
modus  operandi  of  taxation,  for  be  moved  (6 
£11.  Deb.  451)  that: 

"  From  the  first  meeting  of  the  legislature 
of  the  United  States,  until  a  census  shall  be 
taken,  aU  moneys  for  supplying  the  public 
treasury  by  direct  taxation  shall  be  raised 
from  the  several  states  according  to  the  number 
of  representatives  respectively  in  the  first 
hfanch." 

And  Mr.  Martin  said  that  direct  taxation 
should  not  be  used  but  in  cases  of  absolute 
necessity,  and  then  the  states  would  be  the 
best  Judges  of  the  mode.  5  £11.  Deb.  451,  453. 
This  shows  that  the  phrase  "direct  tnxntion" 
then  had  reference  to  the  mode  of  collecting  the 
direct  tax.  and  did  not  refer  to  the  subject- 
matter  upon  which  such  taxes  were  to  be  im- 
posed. 

Mr.  Dickinson  and  Mr.  Wilson,  on  the  18th 
of  September,  1787,  moved  to  strike  out  the 
words  "and  direct  taxes"  in  the  paragraph 
which  read  "representatives  and  direct  taxes 
shall  be  apportioned,"  as  improperly  placed  in 
»  clause  relating  merely  to  the  constitution  of 
the  House  of  Representatives.  6  £11.  Deb.  540. 

The  motion  was  lost.  The  practical  result, 
therefore,  was  that  the  old  words  of  the 
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amended  Articles  of  Confederaticm  were 
as  affording  the  standard  for  both  taxation  and 
representation .  The  south  secured  the  ezclo- 
sion  of  two  fifths  of  its  slaves  in  apportiooliig 
the  taxes,  and  the  north  secured  the  exdorioo 
of  the  same  iwo  fifths  in  apportioning  the  re^ 
resentatives. 

It  is  evident,  therefore,  that  the  interprel»> 
tion  given  by  the  people  and  the  laws  of  th* 
Severn  states  to  the  words  "direct  taxes"  wit 
not  limited  or  restricted  by  any  of  the  pro- 
ceedings of  the  Philadelphia  convention. 

Again,  it  is  conclusively  and  aflirmatiTely 
established  that  the  people,  as  represented  by 
their  delegates  to  the  state  convention  called 
to  adopt  and  ratif  v  the  Federal  ConsUtutioa, 
did  not  limit  the  phrase  "direct  taxes"  to  a  tax 
on  land  only. 

In  Massachusetts,  Mr.  Dawes,  on  the  18Kh 
of  January,  1788,  when  speaking  of  Article  1 
of  the  Constitution,  "representatives  and  direct 
taxes  shall  be  apportioned,"  said: 

"As  to  the  rule  of  apportioning  such  taxen 
it  must  be  by  the  quantity  of  lands,  or  else  fai 
the  manner  laid  down  in  the  pammph  under 
debate.  But  the  quantity  of  lan&  is  an  on- 
certain  rule  of  wealth." 

2  £11.  Deb.  41.  42.  See  aUo  pp.  183. 191« 
881.  841;  8  Ell.  Deb.  199,  229. 

When  Congress  undertook  to  pass  the  law 
which  was  under  Judgment  In  the  Hyltoncase, 
Mr.  Madison  said  that  he  should  vote  afaioit 
it  because  it  was  unconstitudonaL  Whjf 
Because  the  tax  was  a  direct  tax. 

8  £11.  Deb.  248.  244,  254. 

It  is  evident  that  the  delegates  to  the  stals 
conventions  understood  that  By  "direct  taxes," 
which  the  Constitution  gave  Congress  die 
power  to  levy  and  coUect,  they  meant  ooC 
taxes  on  lands  only,  but  all  such  taxes  as  ths 
states  were  then  levying  and  collecting,  oad« 
the  name  of  "direct  taxes"  exclusive  of  doties 
and  imposts  on  exports  and  imports.  Chn- 
eeUor  Livingston  and  Mr.  Jay  said  that  direct 
taxes  meant  taxes  on  land  and  specific  datiet, 
and  these  were  the  kind  of  taxea  which  all  tbs 
states  were  then  levving  and  collecting,  with 
the  exception  of  New  York,  which  had  s 
property  tax.  The  other  states  had  direct 
taxes  on  property,  on  incomes,  on  slaves,  oa 
stock,  and  two  of  them  on  carriages.  AD 
were  taxing  by  direct  taxes  certain  descrip* 
tinns  of  property.  Recalling  the  fact  tbat  ft 
1787  there  was  no  standard  of  Federal  taxa- 
tion from  which  can  be  drawn  a  definitioa  of 
the  words  "direct  taxes"  bearing  in  mind  that 
"  direct  taxes"  were  known  to  the  peop^  of 
all  the  states  by  that  name  and  as  '^direct 
taxes,"  and  that  in  various  of  the  states  sock 
taxes  included  a  tax  on  incomea,  the  coads- 
sion  is  inevitable  that  both  in  the  Philadelpbia 
convention  and  in  the  state  conventioQ  tte 
"direct  taxes"  referred  to  by  the  detogstM 
were  those  to  which  they  were  accustoiMd  is 
their  own  states;  that  Uioee  delegates  used  tki 
words  "direct  taxes"  in  their  natural  seais,  si 
the  people  then  understood  them;  that  tbey 
used  the  phrase  "direct  taxes^  as  a  nooo  oc 
multitude,  as  Congress  to^ay  speaks  of  tto 
Supreme  Court,  the  Army,  the  Kavr.  aad  tto 
United  SUtes,  without  particulanxiiif  ssj 
member  of  either. 

The  phrase  "direct  taxet^  was  a  bowsboU 

w  r.  ft 


18M. 


Pollock  t.  Fabmbbs'  Loah  A  Tbust  Ck>, 


phnse  known  to  all,  and  Is  susceptible  of 
definition  only  in  accordance  with  the  litera- 
ture; in  accordance  with  the  definition  placed 
upon  it  by  other  nations,  or  it  must  include 
the  taxes  of  the  period  which  the  people  were 
then  paying  in  their  respective  states  for  the 
Joint  support  of  the  states  and  of  the  Federal 
{Ofernment;  and  those  "direct  taxes"  were 
not  limited  to  a  tax  on  lands,  but  included  all 
the  internal  taxes  which  fell  upon  the  property 
and  upon  the  person  of  the  citizen  of  the  state 
who  owned  it. 

Turcot,  the  French  author,  lived  from  1727 
to  1781.  He  published  in  1764  a  work  on  tax- 
ation. He  says  of  its  forms:  *  'There  are  only 
three  possible:  Direct  upon  the  funds;  direct 
npon  the  person,  which  becomes  a  tax  upon 
labor;  the  indirect  imposition,  or  that  which  is 
placed  upon  consumption." 

If  the  words  "direct  taxes"  are  to  be  inter- 
preted as  being  a  tax  on  land  only  then  it  is  to 
be  laid  that  the  interpretation  was  not  placed 
upon  them  at  the  Philadelphia  convention,  and 
was  repudiated  by  the  conventions  of  the  sev- 
eral states.  It  is  a  new  interpretation,  equiva- 
lent to  substituting  a  new  word.  That  the 
Philadelphia  convention,  or  the  convention  of 
the  states,  would  have  assented  to  and  adopted 
this  new  and  restricted  meaning,  and  surren- 
dered their  judgment  as  to  what  they  were 
then  doing,  to  the  new  meaning,  cannot  now 
be  affirmed.  The  words  had  a  natural  sense; 
they  were  commonly  understood  to  mean  what 
they  imported;  they  were  used  for  the  purpose 
of  expressing  a  fact  then  existing,  and  if  a 
new  interpretation  is  to  be  placed  upon  them, 
it  must  be  so  placed  without  the  assent  of 
either  Federal  or  state  conventions. 

If  the  court  1b  to  strike  out '  'direct"  and  insert 
"knd"  either  by  expunging  the  word  "direct" 
or  by  interpreting  it  as  confined  in  its  meaning 
only  to  land,  it  is  in  effect  inserting  a  new 
phitise  in  the  Constitution,  which  is  not  there 
to  be  found,  and  to  which  the  states  have 
•ever  given  their  assent. 

It  results  therefore:  (1.)  That  an  income 
tax  as  a  direct  tax  existed  long  before  the  Con- 
stitution; existed  in  some  of  the  states  after 
the  Constitution,  and  in  one  of  the  states  until 
the  present  day.  It  was  as  well  recognized  in 
the  localities  as  any  other  tax.  It  was  known 
and  called  a  direct  tax,  as  one  of  the  taxes  im- 
poeed  by  the  states. 

(2.)  when  the  words  were  introduced  into 
the  Constitution,  they  were  used,  as  Chief  Jus- 
Hee  Marshall  said:  "In  their  natural  sense," 
and  are  to  be  taken,  as  he  also  said:  "in  their 
natoral  and  obvious  sense,"  it  is  not  a  "natural 
sense"  nor  a  "natural  and  obvious  sense,"  to 
leject  from  the  taxes  which  the  people  were 
paying  when  the  words  were  used,  all  of  such 
taxes  except  a  tax  on  land,  and  to  limit  and 
'sstrict  the  words  which  they  did  use  to  that 
individual  tax.  The  people  have  never 
ttsented  to  that  restriction  in  any  convention. 

(8.)  If  an  income  tax  be  a  direct  tax,  then, 
m  order  to  be  a  constitutional  tax,  it  must  be 
ipportioned  and  collected  as  such. 

(4.)  Such  apportionment  and  collection  do 
Aot  involve  any  practical  difficulty. 

The  following  is  the  brief  of  Mes9r$.  Ed- 
Wim4  B.  Whitney,  AuiikMi  AUy,  Oen.^ 
iBd  Rlehard  Olney,  AUy,  Qen.,  who  ap- 
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peared  by  leave  of  the  court  for  the  United 
States: 

Assuming  the  income  tax  provisions  of  the 
Revenue  Act  of  1894  to  be  unconstitutional 
and  void,  still  there  is  no  case  for  an  injunc- 
tion against  paying  it. 

So  far  as  it  is  in  our  power  to  waive  objec- 
tions to  the  form  of  action  for  the  purposes  of 
this  case  only,  they  are  waived.  Such  obiec- 
tions  are  not  in  the  strictest  sense  jurisdic- 
tional. 

HoOiiu  V.  BriarfiOd  Coal  S  Iran  Co. 
160  U.  S.  871,  880.  881  (37: 1118, 1115),  and 
cases  cited;  Indoy  v.  UnUod  BtaUa,  160  U.  S. 
613,616(87:1168,1165). 

There  being  nothing  in  any  statute  to  the 
contrarv,  a  citizen  has  the  undoubted  right, 
under  duress,  to  pay  his  taxes  under  protest, 
and  to  bring  against  the  collector  an  action  of 
assumpsit  for  money  had  and  received,  to  re- 
cover the  amount  so  exacted.  In  this  action 
the  legality  of  the  tax  can  be  tested. 

BUioU  V.  BwaHvxmt,  85  U.  S.  10  Pet  187 
(0:  873);  Merchant  Ins,  Co.  ▼.  BtteMe,  72  U. 
S.  6  Wall.  641  (18:  640). 

This  proposition  is  true  in  the  case  of  in- 
ternal revenue  taxes. 

Gates  V.  Osborne,  76  U.  S.  0  Wall.  667,  674 
(19: 748,  761);  Barnes  v.  Philadelphia  db  B.  B, 
Co.  84  U.  S.  17  WaU.  294,  810  (21:  644,  648); 
Williams  v.  BeynMs,  181  U.  &  Appx.  cxL 
and  (21: 112). 

TheXAct  of  1866,  now  U.  S.  Rev.  Stat. 
§  8226,  recognized  and  regulated  this  form  of 
action,  whicm  has  ever  since  been  customarily 
employed  in  income  tax  cases  {Northern  Cent 
B.  Co.  V.  Jackson,  74  U.  S.  7  Wall.  262  (19:  88); 
BuffingUm  v.  Day,  78  U.  S.  11  Wall.  113  (20: 
122);  Brainard  v.  Hvbbard,  79  U.  8.  12  Wall. 
1  (20:  272);  Stockdale  v.  Atlantic  Ins.  Co.  87  U. 
8.  20  Wall.  328  (22: 348);  Cheatfiam  v.  Norvekl 
{*' Cheatham  v.  United  States")  92  U.  8.  85  (23: 
561);  Michigan  Cent.  R  Co.  v.  Slack,  100  U.  8. 
695  (25:  647)  as  in  other  interniJ  revenue 
cases. 

Erskine  v.  Van  Arsdale  82  U.  8.  16  Wall.  76 
(21 :  63);  Wright  v.  BlakesUe,  101 U.  8.  174  (25: 
1048);  James  v.  Hicks,  110  U.  8.  272  (28:  144); 
Manhattan  Co.  v.  Blake,  148  U.  &  412  (87:  604). 

When  the  Act  of  1866  was  codified  in  the 
Revised  Statutes  the  old  income  taxes  had 
ceased  to  exist;  but  the  administrative  pro- 
visions of  the  internal  revenue  chapter  of  the 
Reused  Statutes  have  a  general  application, 
and  therefore  attached  themselves  to  the  new 
income  tax  system  at  once. 

Stuart  V.  Maxwell,  67  U.  S.  16  How.  150, 
160(14:883,887);  United  States  y.  67 Packages 
of  Dry  Goods,  58  U.  S.  17  How.  85,  93  (15:  54, 
55);  Sing  v.  MaasweU,  68  U.  S.  17  How.  147 
(16:  26);  SawonvUle  MUls  v.  BusseU,  116  U.  &. 
18,21(29:  664,666). 

It  is,  therefore,  believed  not  only  that  the 
citizen  may  pay  under  protest  and  sue,  when 
immediately  threatened  with  legal  proceedings 
after  July  1  next,  but  that  he  may  do  so  at  the 

g resent  moment,  the  tax  bdng  now  payable  at 
is  option. 

NichoU  V.  United  States,  74  U.  B.  7  WalL 
122.  130,  181  (19: 125,  128);  Union  Plae.  B  Co. 
V.  Dodge  County  Comrs.  98  U.  S.  641  (26:  WSS\ 
Brainard  v.  Hvbbard,  79  U.  8. 12  Wall.  1-12. 
14  (20:  272,  276-276). 
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Because  there  Is  another  way  of  protecting 
the  rif^bts  of  the  parties,  the  payment  of  the 
tax  will  not  be  restrained  by  chancery. 

The  Federal  courts  will  sometimes  interfere, 
by  Injunction  with  the  collection  of  state  taxes 
which  are  in  violation  of  the  Federal  Consti- 
tution (L^mtsiana  Boartf^  Xtguirfa^um  ▼.  Mo- 
Comb,  92  U.  S.  531,  641  (23:  623.  628);  Union 
Pac.  JR.  Co.  V.  Ryan,  118  U.  S.  616.  526.  627 
(28: 1098,  1102),  but  even  this  will  not  be  done 
when  there  iA  adequate  remedy  at  law. 

8/ielton  V.  Ptatt,  189  U.  8. 591  (35: 278):  Affm 
V.  PuUman  Palace  Car  Co,  189  U.  8.  658  (85: 
803);  Padne  Exp,  Co,  v.  Seibert,  142  U.  8.  8.S9. 
848  (35: 1035,  1038),  8  Inters.  Com.  Rep.  810; 
CuUing  v.  Gilbert,  5  Blaichf.  259;  Taylor  v. 
Secor  {''State  Railroad  Tax  Cane^')  92  U.  & 
575.  618  C23:  668.  678);  Milwaukee  v.  Koi^ffier, 
116  U.  8.  219  (29:  612). 

But  this  rule  cannot  apply  in  a  case  of  an 
income  tax.  at  least  when  it  does  not  appear 
thai  the  citizen  has  not  still  ample  income  to 
pay  the  tax,  as  it  will  not  be  presumed  that 
the  government  will  unnecessarily  harass  him 
by  multiplicity  of  litigation. 

Padfie  Exp,  Co,  v.  Seibert,  44  Fed.  Rep.  810, 
815. 

In  the  case  of  Federal  taxes,  however,  the 
courts  have  always  refused  to  do  anything 
that  will  impede  collection. 

Rev.  8tat.  §  3224;  Philadelphia  y.  DiM,  72 
U.  8.  5  Wall.  720(18:614);  HarnthaUv.Keary, 
76  U.  8.  9  Wall.  560(19:560):  Snyder  v.  Mafks, 
109  U.  8.  189  (27:  901);  Cheatham  v.  ^forvekl 
{'^Cheatham  v.  United  SUUee**)  92  U.  8.  85  (28: 
561). 

Congress's  power  to  tax  is,  in  general,  subject 
to  but  two  express  limitations,  and  these  are 
not  coincident.  The  tax  must  be  laid  either 
by  the  rule  of  apportionment  by  population  or 
by  that  of  uniformity  throughout  the  United 
Stales. 

The  additional  special  restrictions  are  not 
material  here;  the  $10  maximum  limit  to  a 
"tax  or  duty''  on  the  importation  of  such  per- 
sons as  any  of  the  states  now  existing  shall 
think  proper  to  adp^it,  and  the  prohibition  of 
taxing  "articles  exported  from  any  state." 

Art.  1,  §  9. 

If  the  tax  be  a  direct  one,  within  the  mean- 
ing of  the  Constitution,  it  must  be  apportioned 
among  the  various  states  (including  the  terri- 
tories and  the  District  of  ColumbiaT  at  the  op. 
tion  of  Congress,  Loughborough  v.  Blake,  18  U. 
8.  5  Wheat.  817  (6:  98)  according  to  thehr  re> 
spective  populations. 

Other  resirictioDS  implied,  although  not  ex- 
pressed, in  the  (Constitution,  prevent  Congress 
from  taxing  a  state  government  or  anyinf>tru- 
mentality  thereof.  Bufflngton  v.  Day,  78  U.  8, 
11  Wall.  113  (20:  122);  United  States  v.  Balti- 
more  dk  0,  R.  Co.  84  U.  8.  17  Wall.  822  (21: 
597).  on  the  principle  of  Citieeni  Sav,  d  L, 
A)iSo.  of  Cleveland  v.  Topeka,  ^TJ,  8.  20  Wall. 
655  (2'i:  455),  and  Cole  y.  La  Orange,  118  U. 
8.  1  (28:  896). 

It  is  also  laid  down  by  text  writers  and  in 
the  lower  courts  that  in  Federal  as  well  as  in 
•tate  legislation  the  word  "tax**  means  a  sum 
that  is  exacted  for  a  public  purpose  only. 

Pomeroy.  Const.  Law,  §  295c;  United  State* 
▼.  Carlisle,  23  Wash.  L.  Rep.  83. 

ThArA  are  no  other  restrictions  upon  the  tax- 
774 


ing  power.  It  ia  true  that  the  power  of  Oni- 
gress  to  tax  is  a  very  extensive  power.  It  \m 
given  in  the  Constitution  with  only  one  excep- 
tion and  only  two  qualifications.  Con/naa 
cannot  tax  exports,  and  it  must  impose  direct 
taxes  by  the  rule  of  apportionment,  and  indi- 
rect taxes  by  the  rule  of  uniformity.  Thus 
limited,  and  thus  onlv,  it  reaches  every  sub- 
ject and  may  be  exercised  at  discretion.  Bat 
It  reaches  only  existing  subjects.  Ooogrev 
cannot  authorize  a  trade  or  buainesB  witUa  a 
state  in  order  to  tax  it. 

License  Tax  Cases,  73  U.  8.  6  Wall  4tt, 
471  (18:  497,  500).  per  Chase,  Ch,  J, 

The  interest,  wisdom,  and  Justice  of  the  rep- 
resentative body  and  its  relations  with  its  ooft- 
stituents  furnish  the  only  security  mhat  there 
is  DO  express  contract,  against  unjust  and  ex- 
cessive taxation,  as  well  as  against  unwise  leg- 
islation generally. 

Protidenoe  Bank  v.  BOUngs,  29  U.  &  4  FM. 
514.  563  (7:  939.  956);  Cooley,  Const  lis.  (6(b 
ed.)  588,  680,  681. 

The  tax  is  to  be  laid  by  the  rule  of  onifoni- 
ity,  not  that  of  apportionment.  It  has  oiiem 
been  argued  in  the  past  that  the  income  tax  is 
a  direct  tax  or  even  a  capitation  tax.  Tkia 
argument  was  made  in  Congress  daring  the 
war,  and  then  transferred  to  the  courts.  The 
Pacific  Ins.  Co.  and  Sprini^er  cases,  bereinaftcff 
set  forth,  are  opposed  to  this  view,  but  it  bss 
been  stated  that  this  court  will  be  asked  to  re- 
consider them.  Hence  we  set  the  authoritleB 
forth  somewhat  at  length,  and  shall  endeavor 
to  show  that  the  tax  is  not  a  capitatioa  tax; 
that  it  is  a  direct  tax;  that  it  is  an  excise  withia 
the  meaning  of  the  Constitution;  and  that  if 
the  tax  were  a  direct  tax  yet,  being  also  aa 
excise,  the  latter  is  the  more  specific  tens  and 
governs. 

8ome  ancient  definitions  of  the  term  **ca|il* 
tation  tax"  have  been  exhumed  by  lawyeit 
and  statesmen,  which  would  include  aa  ia- 
come  tax;  and  Hr.  Bouvier,  in  the  early  edit 
tions  of  his  law  dictionary,  defined  '^npita- 
tion  tax"  and  "poll  tax"  as  includiBc  *tM 
imposition  which  is  yearly  laid  on  ea^  jp«^ 
son  according  to  his  estate  and  ability.**  Tkii 
definition  was  pressed  upon  the  court  ia  H- 
cMe  Ins,  Co.  v.  Soule,  74  U.  a  7  Wall  4SI. 
438  (19:  95),  but  overruled  by  the  oooit  1 
capitation  tax  by  the  modem  definitiao  Is  **a 
tax  laid  upon  persons  as  individuals  irre•ps^ 
live  of  property."  (l  Abbott,  Law  Did 
184);  "a  poll  tax,  an  imposition  yearly  laid 
upon  each  person"  (1  Bouvier.  Law  Diet  0^ 
ed.)  288;  see  also  Century  Did.  805;"c»p» 
itation"  and  '* capitation  grant,**  Worces- 
ter's and  Webster*s  Dictionariea);  '*a  tax  oa 
the  poll  without  regard  to  hia  propertv.  b«l> 
nefta.  or  other  circumstanoea  {mmi  Jfwf 
Cases,  18  Fed.  Rep.  185,  189.  per  iff.  Aii^ 
Blatchford)  a  tax  '*upon  the  peraoa  sioip^ 
without  any  reference  to  his  property,  reslor 
personal,  or  to  any  business  in  which  he  W/ 
be  engaged,  or  to  any  emplovment  whick  kt 
may  follow.  It  is  rightfully  tmpoacd,  becssM 
of  the  protection  which  the  govemmeat  af- 
fords tiy  the  person  independently  of  the  oa- 
nection  in  relation  of  the  perwn  to  aaytttlC 
else.*'    Gardner  v.  EaU,  61  N.  a  St. 

The  scope  of  the  constitutional  Ugm  **d^ 
rect  tax*'  was  at  first  a  dlfilcult  qoeslinw,   1W 
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metnioc  of  the  term  was  much  discussed  be- 
tween toe  time  of  the  ConsUtatiooal  Conven- 
tioD  and  the  year  1796. 

No  explaDation  of  the  term  was  gfyen  by 
lay  of  the  delegates  in  the  convention.  In 
fft^  during  itf>  proceedings  '  'Mr.  King  asked 
what  was  the  precise  meaning  of  direct  taxa- 
tion.   No  one  answered." 

5  EIL  Deb.  p.  451. 

The  definition  now  accepted  by  political 
economists  would  include  an  income  tax. 
This  is  often  now  assumed  in  discussions  to  be 
Uw  only  possible  definition  of  the  term.  It 
is,  howeTer,  naturally  somewhat  flexible  in 
meaning.  It  might  be  construed  to  include 
many  of  the  most  familiar  excise  taxes;  yet 
excises  are  plainly  distinguished  by  the  Con 
ttitntion.  It  might  be  construed  to  include 
ill  taxes  upon  property  or  franchises,  for  non- 
payment of  which  the  property  or  franchise 
could  be  confiscated  by  Uie  state;  yet  this 
would  invade  the  realm  of  custom  duties.  If 
construed  to  include  only  poll  taxes  and  prop- 
erty taxes,  and  not  taxes  on  occupations,  busi- 
ness transactions,  etc.,  the  classification 
would  clearly  not  include  an  income  tax, 
since  that  is  a  tax,  not  on  what^  man  now 
has,  but  on  himself  measured  by  what  he  did 
have,  aJthough  most  of  it  he  may  have  al- 
ready spent  In  its  narrowest  definition  it 
would  include  taxes  the  object  and  measure 
of  which  are  the  same;  that  is,  poll  taxes 
diargeable  only  against  the  person  taxed  and 
property  taxes  chargeable  only  against  prop- 
erty and  not  against  its  owner,  such  as  are  the 
land  taxes  in  many,  at  least,  of  the  states. 

In  what  respect  is  a  tax  on  a  man  measured 
by  the  income  he  had  had,  part  of  which  he  has 
necessarily  spent  during  the  past  year,  more 
direct  than  a  tax  on  the  same  man  measured 
by  the  number  of  carriages  which  he  has 
now?  Id  no  respect  The  latter  tax  may  be 
made  to  fall  directly  upon  the  carriages  by 
distraint,  the  former  tax  cannot  be  made  to 
fill  upon  the  spent  income. 

Id  what  respect  is  a  tax  on  a  man,  measured 
by  his  income,  more  direct  than  a  tax  on  the 
same  man,  measuted  by  the  carriages  which 
he  is  importing,  and  which  are  seizable  for 
nonpayment  of  the  tax?  Tet  the  latter  tax  is 
conceded  to  be  indirect. 

Distinctions  between   direct   and   indirect 
are  of  no  value  to  the  law,  which  is  not  con 
cemed  with  the  means  which  the  taxpayer 
takes  to  raise  the  necessary  moneys. 

Philfiddphia  A  JR.  R.  Co.  v.  Pennsylvania 
{'*SfnUt  Tax  on  Bailway  Gross  BeeeipU'*)  82  U. 
8.  15  Wall.  284(21:  164). 

In  Michigan  Cent,  JR.  Co.  v.   Slack,  100  U. 
B.  595  (25;  647),  a  tax  was  li*  M  to  be  upon 
the  company,  although  the  company  was  au 
thorized  to  charge  it  up,  and  did  actually 
charge  it  up  against  its  bondholders. 

The  legal  definition  of  ^'direct  taxes"  in  the 
Constitution  is,  in  truth  not  a  scientific,  but  a 
historical  one.  The  distinction  made  between 
direct  taxes  on  the  one  hand,  and  duties,  im- 
posts and  excises  on  the  other,  formed  part 
of  one  of  the  famous  compromises  of  the 
Constitutional  Convention.  By  "  direct 
taies"  the  delegates  meant  certain  taxes  and 
DO  other.  They  meant  poll  taxes  in  the  ordi 
nary  sense  of  the  term  and  taxes  on  real  prop- 
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erty  (including  slaves,  which  in  some  of  the 
states  were  in  law  real  property,  descendable 
to  the  heirs).    This  definition  was  fully  ex- 

?1ained  by  the  Supreme  Court  in  Eylton  ▼. 
Tnited  States,  3  U.  8.  8  Dall.  171  (1:  556). 

The  Hylton  case  related  to  the  '*Act  Laying 
Duties  upon  Carriages  for  the  Conveyance  of 
Persons"  of  June  5,  1794,  chap.  45.  This  Act 
levies  upon  all  carriages  certain  "duties  and 
rates,*'  following  the  rule  of  uniformity  in- 
stead of  the  rule  of  apportionment  and  pro- 
viding full  regulations  for  the  collection  of 
these  "duties."  It  gave  no  lien  on  the  car- 
riage, the  tax  being  strictly  in  personam. 
The  constitutional  question  was  debated,  Mr. 
Madison  claiming  the  tax  to  be  a  direct  one, 
while  Mr.  Ames  answered  that  it  was  an  ex- 
cise. 

Annals  of  Congress,  May  29,  1794,  p.  780. 

Congress  thus  in  the  sixth  year  of  the  gov- 
ernment construed  personal  property  taxes  to 
be  "duties"  and  not  "direct  taxes,"  within  the 
meaning  of  the  Constitution.  The  correct- 
ness of  this  construction  was  immediately  ap- 
pealed to  this  court  and  unanimously  en- 
dorsed. The  justices,  according  to  the  cus- 
tom of  the  last  century,  delivered  separate 
opinions.  The  arguments  are  too  full  to  be 
set  forth  here. 

Mr.  Justice  Chase  said: 

"I  think  an  annual  tax  on  carriages  for 
the  conveyance  of  persons  may  be  considered 
as  within  the  power  granted  to  Congress  to 
lay  duties.  The  term  duty  is  the  most  com- 
prehensive next  to  the  generical  term  tax. 
...  I  am  inclined  to  think,  but  of  this  I 
do  not  give  a  Judicial  opinion,  that  the  direct 
taxes  contemplated  by  the  Con.  itution  are 
only  two,  to  wit:  A  capitation  or  poll  tax 
simply,  without  regard  to  property,  profes- 
sion or  any  other  circumstance,  and  a  tax  on 
land."  p.  175. 

Mr.  JtLstiee  Patterson  said  that  land  taxes 
and  capitation  taxes  are  plainly  "direct  taxes;" 
that  whether  *'the  immediate  product  of  lafld 
in  its  original  and  crude  state"  is  a  direct  tax 
is  doubtful;  that  whether  there  are  any  other 
direct  taxes  "is  a  questionable  point"  He 
said:  "All  taxes  on  expense  or  consumption 
are  indirect  taxes.  A  tax  on  carriages  is  of 
this  kind,  and  of  course,  is  not  a  direct  tax." 

The  first  Federal  income  taxes  were  the 
product  of  the  civil  war.  They  were  dis- 
cussed and  highly  commended  In  C'^ngress 
during  the  war  of  1812,  but  not  finally 
adopted.  The  first  case  which  reached  this 
court  was  one  of  the  corporation  income  ta7«r;s 
imposed  by  the  Act  of  July  18, 1866.  Pacific 
Ins.  Co.  V.  S(mle,  74  U.  8. 7  Wall.  433  (19:  95). 
This  Act  laid  a  certain  tax  upon  the  amounts 
insured  by  the  insurance  companies  upon  the 
gross  amount  of  premiums  and  assessments; 
and  a  tax  also  upon  dividends,  undistributed 
sums,  and  income.  The  counsel  for  the  in> 
surance  company  insisted  that  a  tax  upon  in^ 
come  was  a  direct  tax,  citing  Adam  Smith, 
Mill,  Say,  J.  R  McCuUouirh,  and  Leiber.  He 
also  showed  that  it  fell  within  Bouvier's  then 
definition  of  a  capitation  tax.  He  attempted 
to  distinguish  the  Hylton  case  on  the  facts, 
but  attacked  the  opinion  of  the  judges.  This 
court,  howaver,  unanimously  decided  the  tax 
to  be  indirect  within  the  meaning  of  constitu- 
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^ODal  law,  relyinff  od  the  Hylton  case  and  on 
Cent,  Story,  and  many  other  commeDtators, 
and  holding  the  tax  to  be  "not  a  direct  tax, 
but  a  duty  or  excise." 

Id  Veazie  Bank  Y.Fenno,  75  U.  S.  8  Wall.  688 
(19:  482).  the  tax  on  notes  issued  by  individuals 
or  state  banks  "used  for  circulation"  was  held 
not  to  be  a  direct  tax. 

Id  Seholey  v.  Bsw,  90  U.  S.  28  Wall.  881 
(28:  99),  the  validity  of  the  succession  tax  laid 
by  the  Act  of  July  18, 1866,  was  brought  in 
question,  and  it  was  claimed  to  be  a  tax  upon 
real  estate  in  this  instance,  as  the  property  de- 
vised was  real  estate..  Mr.  Justice  Clifford,  in 
delivering  the  opinion  of  the  court  overruling 
this  claim,  said:  "Whether  direct  taxes  in 
sense  of  the  Constitution  comprehend  any 
other  tax  than  a  capitation  tax  and  a  tax  on 
land  is  a  question  not  absolutelv  decided,  nor 
is  it  necessary  to  determined  it  in  the  present 
case,  as  it  is  expressly  decided  that  the  term 
does  not  include  the  tax  on  income." 

The  last  case  in  the  series  is  Springer  v. 
United  States,  102  U.  8.  586  (26:  258).  where 
the  constitutional ty  of  the  individual  income 
tax  was  attacked.  Mr.  Justice  Swayne.  in  de- 
livering the  opinion  of  the  court  sustaining  the 
tax,  made  an  elaborate  examination  of  the  pro- 
ceedings of  the  constitutional  convention  and 
the  subsequent  state  conventions,  called  to 
consider  it,  the  writings  of  Hamilton  and 
Madison,  the  various  acts  showing  legislative 
construction  of  the  Constitution,  the  prior  de- 
cisions of  the  Supreme  Court,  and  the  com- 
ment of  the  tax  writers.  He  says:  **Our 
conclusions  are  that  direct  taxes  within  the 
meaning  of  the  Constitution  are  only  capitation 
taxes  as  expressed  in  that  instrument,  and 
taxes  on  real  o^tate;  and  that  the  tax  of 
which  the  plaintiff  in  error  complains  is  with- 
in the  category  of  an  excise  or  duty  .  .  . 
Against  the  consideration  in  one  scale  in  favor 
of  this  proposition,  what  has  been  placed  in 
the  other  as  a  counterpoise?  Our  answer  is. 
Certainly  nothing  of  such  weight,  in  our  judg- 
ment, as  to  require  a  special  reply. "  pp.  602-608. 

The  term  "direct  taxes,"  as  employed  in  the 
Constitution,  has  a  technical  meaning,  and  em- 
braces capitation  and  land  taxes  only. 
,    Cooley,  Const.  Lim.  (6tb  ed.)  589. 

If  constitutional  questions  once  so  thor- 
oughly settled,  can  be  reopened,  it  is  difficult 
to  see  how  the  government  can  feel  safe  against 
emergencies  like  the  late  war,  necessitating 
sudden  expansion  of  its  fiscal  system. 

The  economical  definitions  are  well  stated 
by  Mill,  as  quoted  by  Lord  Selborne  in  Atty. 
Gen.  V.  Beed,  L.  R.  10  App.  Cas.  148.  Ap- 
pellant's • 'Extracts, "p.  7. 

But  under  these  definitions  some  excises 
would  be  direct  taxes,  while  others  would  be 
indirect  No  tax  could  be  more  direct  than  the 
excise  on  private  carriages.  If  "direct  tax*' 
were  given  Mill's  definition  in  our  Constitution, 
and  were  held  to  govern  the  term  excise,  as 
more  specific,  then  there  could  have  been  no 
such  general  carriage  duty  as  that  of  1794, 
discussied  in  the  Hylton  case. 

It  is  clear  that  such  a  definition  could  not 
be  applied  to  the  language  of  our  Constitution. 

An  economical  definition,  like  a  commercial 
one,  should  be  uniform  and  definite  befooa  it 
is  allowed  to  control  the  courti. 
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The  tax  is  an  excise  or  datj;  and  if  a  tax  it 
both  a  direct  tax  and  an  excise  duty,  the  latter 
term  controls.  That  is,  the  ordinary  role  of 
interpretation  i«  to  be  applied,  by  which  tbe 
more  specific  terra  governs  when  two  termt 
are  equally  applicable.  That  it  if  a  duty  or 
excise  is  held  in  the  Pacific  Ins.  Co.  v.  BouU,  74 
U.  S.  7  Wall.  488  (19: 95),  as  above  shown,  and 
in  Seholey  v.  Rew,  90  U.  8.  23  Wall  846  (»: 
101);  Michigan  Cent.  R.  Co.  v.  Slack,  100  U.  & 
598  (26  647);  Memphis  dt  C.  B.  Co.  v.  Umtei 
Statu,  108  U.  S.  284  (27:  713). 

The  word  **exciae,"  applies  only  to  inieraal 
taxes  on  what  are  economically  known  as 
"commodities,"  and  that  it  still  its  more  gcft- 
eral  use 

See  BetTs  Gap  B.  Co.  v.  Pennsylvania,  134  U. 
8.282,287(88:892,895). 

The  law,  however,  has  long  since  oatgrown 
ecomonic  shackles  as  to  both  definitions.  Thus 
a  tax  on  gross  receipts  of  a  company  or  indl- 
dual  is  well  settled  to  be  an  excise. 

Philadelphia  dt  B.  B.  Co.  t.  Fmnsyimnia 
("State  Tax  on  Baffway  Cross  Bees^ur)  81 
U.  8.  15  Wall.  284,  298  (21: 164,  167);  Maim 
V.  Grand  Trunk  B.  Co.  142  U.  S.  217. 228  (35: 
994,  995),  8  Inters.  Com.  Rep.  807;  FiekUn  v. 
SJielby  County  Taxing  Dikt.  145  U.  a  1  (36:601X 
4  Inters.  Com.  Rep.  79. 

So  is  a  franchise  tax  meastired  by  a  valua- 
tion of  capital  stock,  with  dedoctioos,  or 
milage. 

Poetal  Telegraph  CabU  Cb.  t.  Adatns,  ants, 
p.  811. 

This  broad  use  of  the  term  ''excise"  wu  not 
new  at  the  time  of  our  war  legislation,  lu 
practical  adoption  by  Congress  was  already 
pointed  out.  in  1815  in  Portland  Bank  v. 
Apthrop,  12  Mhss.  252,  258. 

In  Great  Britain  license  taxes  upon  occu|»> 
tions  are  now  classed  as  excises. 

2  Stppb.  Com.  (6ih  ed.)  603. 

In  Mnssachusetts,  excise  has  always  beet 
regarded  ns  a  term  *'of  very  general  ngoiflca- 
tion,  meaning  tribute,  custom,  tax,  tollsfrv.  or 
assessment"  on  all  commodities;  and  the  U'ter 
term  **will  perhaps  embrace  everything  wbiol 
may  be  a  subject  of  taxation,*^  including  si)  o& 
cuphWons  {Portland  Bank  r.  Apthrop,  12  Mta. 
252, 256)  also  all  corporate  franchises  meawred 
by  the  capital  stock  of  a  dividend  payiof 
bank  {Id.)  or  the  total  market  value  of  tiM 
capital  stock  of  a  manufacturing  oorporstkia. 
{Com.  V.  Hamilton  Mfg.  Co.  12  Allen.  298. 991. 
AfTg  Hamilton  Mfg.  Co.  v.  MassaekumtiM,  71 
T.  8.  6  Wall.  682  (17:  904))  or  the  total  dfpoiJtt 
of  a  saving<«  bank  (Cbm.  v.  Proridsnt  htiftr 
Saving  12  Allen,  812,  aflTg  Provident  InH  fi^ 
Saving  v.  Matsachusetts,  73  U.  8.  6  Wall  Hi 
(17: 907))  or  the  average  amount  of  such  depoilli 
during  a  period  of  ^x  months  {Ck^wk  v.  £m> 
caster  Sav.  Bank,  123  Mass.  493)  or  the  sflp 
gate  net  value  of  all  insurance  polkiei  ((^ 
necticut  Mut.  L.  ins.  Co.  v.  Com.  1S3  Mssft.  IHI 
also  all  successions  by  devise,  bequest,  inheri- 
tance, or  statute  of  distributions.  Jfra^  ▼• 
WinOirop,  26  L.  R.  A.  259.  162  Masa.  Ill 

The  rule  of  uniformitv  in  the  Federal  0» 
stitution  is  geographical  In  character,  sai 
means  that  the  tax  must  be  the  same  in  csck 
state  that  it  Is  in  every  other  state. 

Thus  indirect  taxes  are  contradistlogiiiikis 
I  f  roos  Uui  direct  tax,  which  ia  not  to  be  oaifof** 
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bat  to  be  apportioned  accordiog  to  population 
10  that  the  inhabitants  of  each  state  in  all 
probability  will  pay  a  rate  different  from  that 
paid  bythe  inhabitants  of  anyother  state. 

lo  Kdye  ▼.  Robertson  ("The  Bead  Money 
Ouet**)  112  U.  S.  580,  594  (28:  798, 802)  Mr. 
JuMice  Miller  said:— ''The  uniformity  here 
prescribe  has  reference  to  the  various  local- 
ities in  which  the  tax  is  intended  to  operate. 
*U  ball  be  uniform  throughout  the  United 
States.*  Is  the  tax  on  toba^o  void  because  in 
many  of  the  states  no  tobacco  is  raised  or 
maoufactured?  Is  the  tax  on  distilled  spirits 
foid  because  a  few  states  pay  three  fourths  of 
the  reyenue  arising  from  it?  The  tax  is  uni- 
form, and  operates  with  the  same  force  and 
effect  in  eTery  place  where  the  subject  of  it  is 
found." 

The  framers  of  the  Constitution  could  not 
ha?e  t)een  meant  to  say  that  the  government 
in  raising  Its  revenue  should  not  be  allowed  to 
discriminate  between  the  articles  whic^  it 
should  tax. 

Miller,  Constitution,  p.  2401.  See  also 
Pomeroy,  Const  L.  §§  280,  287;  1  Story, 
Const.  §  957. 

Congress  is  empowered  "to  establish  an  uni- 
form rule  of  naturalization  and  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the 
United  States."  This  uniformity  has  never 
been  supposed  to  be  other  than  geoprrapbica). 
Theriffht  of  an  alien  to  be  Daturalized  may 
depend  on  the  date  of  his  immigration  (Rev. 
Sut.  g§  2165,  2166)  or  on  his  oecupRtion 
(S  8174)  or  bis  race  (Act  of  Mhv  6. 1882,  clmp. 
128.  §  14:  Fong  7ue  Ting  v.  United  States,  149 
U.  8.  698,  716  (87:  905.  914))  or  on  bis  prior 
citizenship  in  a  foreign  nation,  as  on  the  ad- 
mission of  Texas,  or  under  the  treatv  of 
OaiKlalupe  Hidalgo  {Boj/d  v.  Nebraska,  143  U. 
8.  185,  169  (86:  103.  11'^))  or  on  his  habits  of 
life  (Act  of  Feb.  8,  18^7.  chap.  119,  %  6)  or 
his  marriage  (Act  of  Aug.  9,  1888,  chap.  818, 
S  3X  A  man*s  bankruptcy  used  to  depend  on 
the  amount  or  character  of  his  debts  or  on  his 
occupation. 

Rev.  Stat.  §  5021. 

The  history  and  proceedings  of  the  Consti- 
tutional Convention,  1787,  show  very  clearly 
that  in  using  the  term  "uniformity"  in  these 
▼arious  connections,  the  statesmen  of  the  last 
century  had  in  mind  uniformity  between  the 
different  states  and  not  uniformity  between 
different  classes  of  individuals. 

5  Ell.  Deb.  107,  112,  118,  119,  478. 

Mr.  McHenry  and  Oen.  Pickney  made  the 
following  among  other  propositions:  '*A11 
duties,  imposts,  and  excises,  prohibitions,  or 
restraints  laid  or  made  by  the  Legislature  of 
tbe  United  States,  shall  be  uniform  and  equal 
throughout  the  United  States." 

The  several  propositions  were  referred  to  a 
committee  composed  of  a  member  from  each 
state,  which  reported  August  28,  p.  488.  that 
there  be  inserted  after  the  4th  clause  of  the 
7th  section: 

"Nor  shall  any  regulation  of  commerce  or 
rerenue  give  preference  to  the  ports  of  one 
•tate  over  those  of  another,  or  oblige  vessels 
bonnd  to  or  from  any  state  to  enter,  clear,  or 
fMty  duties  in  another;  and  all  tonnage,  duties, 
imposts,  and  excises  laid  by  the  legislature 
•ball  be  uniform  throughout  the  United  States." 

t')7U.S.  U.S..  Book  89.  49 


The  convention  anted  upon  the  report  Au- 
gust 81  (pp.  502,  503)  and  the  rei)ort  was 
agreed  to,  except  that  the  word  * 'tonnage*'  was 
struck  out  as  comprehended  in  duties, 

A  committee  for  revising  the  style  and  ar- 
rangement  of  the  articles  agreed  on  was  ap- 
pointed, and  that  committee  reported  Septem- 
ber 12  (p.  535)  the  Constitution,  Which,  as 
finally  amended,  is  set  out  beginning  at  page 
558.  The  committee  appear  to  have  over- 
looked inserting  the  addition  voted  August 81, 
above  referred  to.  On  Sept.  14,  the  following 
proceedings  were  had:  (p.  543)  art.  1,  §  8.  the 
words  "but  all  such  duties,  imposts,  and  ex- 
cises, shall  be  uniform  throughout  the  United 
States,"  were  unanimously  annexed  to  the 
power  of  taxation. 

Until  the  present  year,  no  claim  has  been 
made  with  rdation  to  our  excise  or  internal 
revenue  legislation  that  it  was  subject  to  any 
other  rule  of  uniformity  than  that  above 
stated.  Excise  taxes  were  largely  used  dur- 
inur  Washington's  administration,  and  again 
during  and  after  the  war  of  1812.  They  were 
hotly  contested,  as  is  shown  by  the  debates  of 
Congress,  but,  although  none  of  the  excises 
were  uniform  according  to  the  principles  con- 
tended for  in  the  present  case,  no  constitu- 
tional question  was  ever  raised  about 
them. 

Fidd  T.  Clark,  148  U.  S.  649,  691  (36:  294, 
309)  and  cases  cited:  McPhethon  v.  Blacker^ 
146  U.  S.  1  (36:  869). 

Such  principles  as  those  attempted  to  be  ap- 
plied to  the  income  tax  law  would  upset  our 
whole  tari£F  system  and  blacken  the  character 
of  every  Tariff  Act  passed  since  17o9.  The 
tariff  duties  not  only  vary  with  different  arti- 
cles, but  vary  with  the  different  valuations  of 
the  same  article.  A  single  paragraph  may 
sometimes  contain  an  elaborate  system  of 
minimum  classifications  and  compound  duties. 
See  also  provisions  discussed  in  MUler  v.  Vietor 
{''Arthur  V.  Vietor'')  127  U.  S.  572  (32:  201); 
Redden  v.  Robertson,  151  U.  S.  520  (38:  257). 
They  also  contain  exemptions  for  importations 
below  a  certain  value.  Sec  provisii  »n  discussed 
in  ArVmr  v.  Morgan,  112  U.  S.  495,  498  (28: 
825.  826). 

The  rule  of  uniformity  Is  not  ^violated  by 
anything  in  the  present  law.  It  is  objected 
that  the  present  income  tax  is  not  uniform. 
Classifying  the  points  made  by  appellants, 
their  objections  are  to  (1)  discriminations  be- 
tween real  and  personal  estate  and  between 
natural  persons  and  corporations;  (2)  family 
exemptions  of  incomes  under  $1000;  (3)  special 
exemptions  of  certain  sources  of  income;  (4) 
special  exemptions  of  certain  favored  corpo- 
rations. 

Similar  discriminations  and  exemptions  have 
always  been  familar  in  Federal  legislation, 
never  before  have  been  questioned,  and  have 
the  force  of  a  practical  construction  of  the 
Constitution.  They  have  been  familar  in  state 
legislation,  have  been  questioned,  and,  in  the 
absence  of  peculiar  restrictions  in  state  con- 
stitutions, have  always  been  sustained. 

BeWs  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  287  (33:  895);  Home  Ins.  Co.  v.  New  York, ' 
184  U.  S.  606. 607  (33: 1031, 1032);  Padfie  hhrp. 
Co.  V.  Seibert,  142  U.  S.  339,  351  (35: 1035, 
1089),  8  Inters.  Com.  Rep.  810;  Oiotza  v  Tier^ 
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nnn,  148  U.  8.  657  (37:  699);  Be  MePhenon, 
104  N.  Y.  800,  816-818.  58  Am.  Rep.  502. 

Similar  powers  are  exercised  by  CoDgress 
Id  tbe  District  of  Columbia. 

Oibbons  ▼.  Didrict  of  CMumMa,  116  U.  8. 
404.  408  (29:  680,  681). 

There  is  no  imperative  requirement  that 
taxation  shall  be  equal. 

Cooley.  Taxn.  (2d  ed.)  164. 

The  tax  need  not  even  be  uniform  geograph- 
ically, except  when  this  is  expressly  required. 

MobOe  County  v.  KimbaU,  102  U.  8.  691  (26: 
288). 

A  general  requirement  of  uniformity  means 
nothing  more  than  that  all  similarity  situated 
shall  be  taxed  on  like  principles. 

San  Mateo  County  v.  Southern  Fac,  IL  Co. 
C'Baaroad  Tax  Case**)  8  Sawy.  238,  256; 
FUciJie  Bstp.  Co.  v.  Seibert,  142  U.  8.  8:^9,  851 
05: 10b5.  1039).  8  Inters.  Com.  Rep.  810. 

Corporations,  as  far  as  mere  property  taxes 
are  concerned,  are  in  some  state  constitutions 
put  under  the  same  rule  as  individuals.  Gen- 
erally, however,  they  are  differently  taxed. 

See  Minot  v.  Philadelphia,  W.  dft  B.  B.  Co, 
{"Delaware  BnUroad  Taaf*)  85  U.  8.  18  Wall 
206.  231  (21:  888.  896). 

Pennsylvania  requires  that  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects,** 
etc.  All  corporations  or  all  manufacturing 
corporations  or  ail  corporations  manufactur- 
ing liquor  or  gas.  may  constitute  a  class  by 
themsel  ves 

Oom.  T.  Nafional  OU  Co.  157  Pa.  516;  Com. 
T.  Oermania  Brew.  Co.  145  Pa.  83. 89. 

In  the  present  case  there  is  no  lack  of  uni- 
formity as  between  corporations  and  individ- 
uals. The  exemption  of  $4000  a  year  in  the 
case  of  individuals  or  families,  as  will  be 
shown,  is  intended  as  a  compensation  for  the 
necessarily  excessive  burden  of  consumption 
taxes  upon  small  and  moderate  incomes. 

There  is  no  such  situation  in  the  case  of  a 
business  corporation.  Every  cent  which  it 
expends  is  allowed  it  It  is  taxed  only  on  its 
net  profits,  deducting  the  wages  account; 
which  corresponds  to  the  living  expenses  of 
the  individual. 

As  to  the  discrimination  in  succession  du- 
ties, it  is  not  required  that  real  and  personal 
estate  should  be  similarly  treated  by  tax  laws, 
except  when  constitutions  contain  provisions 
necessitating  such  treatment. 

BeWs  Cap  R  Co.  v.  Pennsylvania.  184  U. 
8.  237  (83:  895):  Oibbons  v.  District  of  Column 
hia,  116  U.  S.  404.  408  (29:  680,  681):  Kittan- 
ning  Coal  Co.  v.  Com.  79  Pa.  100,  105. 

Moreover,  it  is  well  settled  that  succession 
duties  are  not  taxes  on  the  property,  but  on 
the  right  to  succeed  to  it. 

Mager  v.  Qrima,  49  U.  8.  8  How.  494  (12: 
1170):  Seholey  v.  Bew,  90  U.  8.  28  Wall  881 
(28: 99);  Minot  T.  Winthrop,  26  L.  R.  A.  259, 
162  Mass.  113,  and  cases  cited. 

Upon  both  heads  we  mav  quote  the  remarks 
of  Mr.  Juitiee  Field  in  Home  In$.  Co.  v.  New 
TorK  184  U.  8.  594,  606  (38: 1025,  1031),  con 
cerning  the  guaranty  of  equal  protection  of 
ihe  laws  in  Uie  14th  Amendment:  "But  the 
Amendment  does  not  prevent  the  classification 
of  property  for  taxation— subjecting  one  kind 
of  property  to  one  rate  or  taxation  and  another 
kind  01  property  to  adiflerent  rate— distinguish- 
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ing  between  franchises,  Hcentes  and  prlvfl^gea, 
and  visible  and  tangible  property,  and  between 
real  and  personal  property. 

The  case  of  Oilman  v.  Bheboygmn,  97  U.  & 
2  Black,  510  (17: 805)  must  be  regarded  as 
based  on  the  home  construction  of  tM  Wiaoos- 
sin  constitution.  The  state  coastitotioas  oo«- 
tain  an  extraordinary  varietj  of  provisiavfl 
regarding  uniformity  in  taxation,  with  ooo- 
sequent  variety  in  effect,  and  their  hone  con- 
struction is  followed  in  tlie  Federal  coorts. 
Taylor  V.  Seeor  (*'  State  BaOroad  Ta»  OmeeT) 
92  U.  8.  575,  618  (28: 663,  675). 

Exemptions  of  incomes  below  $4000  to  tmdk 
individual   or   family,  compensates  for  tke 
larger  proportion  of  consomptkm  taxes  bonM 
bv  small  and  moderate  incomea.    All  or  neaHy 
all  income  tax  laws,  past  and  present,  domestic 
and  foreign,  have  designated  a  minimnai  fa- 
come,  below  which  no  tax  la  lo  be  imposed. 
The  most  recent  discussion  <3i  these  fBiansaM 
provisions  is  in  Minoi  v.  Winthrop,  26  L.  R  A. 
259,  162  Mass.  118.    That  case  related  to  a 
succession  tax  with  a  minimum  of  $10,000, 
which  the  court  held  not  sufficientlv  nniea- 
sonable  to  invalidate  the  tax.    In  Am$  Bts. 
Co.  ofNevt  York  v.  New  York,  119  U.  a  U»- 
131  (80:  350).  184  U.  8.  694.  606.  607 (SS:  lOK, 
1031, 1032),  this  court  sustained  under  the  14tk 
Amendment  a  law  taxing  corporatioos  divid- 
ing over  6  per  cent  per  annum  bj  one  svslsa. 
and  those  dividing  less  at  one  wholly  dlffennt. 
Mr.  Justice  Field  saying.  134  U.  &  607  (O: 
1032)  "All  corporations,  joint  stock  coapanlei. 
and  associations  of  the  same  kind  are  sobleoled 
to  the  same  tax.    There  Is  the  same  nue  sp> 
plicable  to  all  under  the  same  condhioBS  ia 
determining  the  rate  of  taxation.    There  is  no 
dlscriminauon  In  favor  of  one  against  another 
of  the  same  class.** 

It  is  claimed  that  if  there  Is  any  sooros  of 
Income  that  is  not  taxable,  a  general  inooae 
tax  must  lack  uniformity,  and  hence  be  as- 
constitutional  But  nontaxable  property  k 
presumptively  excepted  la  all  tax  laws. 

Cooley,  Taxn.  (2d  ed.)  172. 

This  claim  would  effective! v  put  an  ead  to 
all  income  taxes,  state  and  Federal;  for  a  Kate 
cannot  tax  Federal  oflQce  holders  on  their  mI- 
aries  (DMine  v.  Erie  County  Comrk,  41  U.  & 

16  Pet  435  (10: 1022))  nor  can  the  United  Sum 
tax  the  salaries  of  stale  ofllce  holders  ( Th*  A/ 
fington  v.  Day,  78 U.  8.  11  Wall.  113  (iO:  Itt)) 
nor  the  revenues  of  state  or  munlciptllties 
{United  SlatesY.  Baltimore  d  0.  B  Cb. 84U  6. 

17  Wall.  822(21:  597))  nor  can  either  ui  tbc 
salaries  of  the  President  or  the  F^cral  fodl 
ciary.  18  Ops.  Atty.  Qen.  161. 

The  bonds  whose  interest  la  exprealy  si- 
empted  are  exempted  by  contract 
The  certain  corporations  or  assoclatloetvko 

are  exempted  are  all  public,  charitable,  reU| 
ious,  or  educational  corporatioos  or  a»ociar 
tlons  of  a  kind  always  favored  and  eocotuiH 
by  the  law,  such  as  certain  Insoraocs  uA 
building  loan  companies  and  savings  laitkii 
tlons. 

In  Mew  York  v.  New  Yatk  Oily  S  Om^ 
Tax  d  Aseeee.  Comre.  67  U.  a  2  Black,  M 
631  (17:  451,  454)  Mr.  Juetiee  Nelsoa  nid: 
**  There  is  and  must  always  be  a  ooniidcnbli 
latitude  and  discretion  in  every  wise  fom* 
ment  In  the  exercise  of  the  taxing  power,  bod 
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•B  to  the  objects  and  amount,  and  in  discrim- 
tnttion  in  respect  to  both.  Property  invested 
in  religious  institutions,  seminaries  of  learning, 
charitable  institution  and  the  like  are  ex- 
impleflL* 

Ui>m$  €f  the  Friendless  ▼.  Bovse,  75  U.  8.  8 
Wall  480.  4^8  (19:495,  498);  Welch  v.  Cook, 
r  U.  8.  541  (24: 1112)  and  cases  cited. 

BaTings  banks  and  mutual  insurance  socie- 
ties are  nmilarly  favored  inEngland;  "Friendly 
todeties**  as  there  designatea  being  but  mu- 
tual insurance  associations. 

16  &  17  Vict.,  chap.  84,  §§  49,  64;  5  &  6 
Tict,  chap.  85.  §  88. 

Building  and  loan  associations  —  known 
■cross  the  ocean  as  benefit  building  societies — 
ire  spedall J  exempted  from  the  operation  of 
stamp  duties. 

Barry,  Bldg.  8oc.  48,  111,  113. 

Mutual  life  insurance  associations  were  ex- 
empted  in  our  former  income  tax  laws,  which 
taxed  dividends  only. 

Acte  of  June  80,  1864,  chap.  178,  g  120; 
July  14,  1870,  chap.  255,  %  15. 

Building  a8s«>ciati(>nsare  well  known  objects 
of  legislative  solicitude. 

Beuna  Bldg,  db  Loan  As9o^  v.  Morgan,  57  Ala. 
88. 

The  Act  does  not  work  double  taxation,  and 
if  it  did,  it  would  be  unconstitutional. 

Miller.  Const,  chap.  241;  Cooley,  Const. 
Lim.  (6th  ed.)  680.  631,  and  cases  cited; 
Stwrges  v.  Carter,  114  U.  8.  511  (29:  240);  New 
Orleans  v.  Houston,  119  U.  8.  265,  277  (30: 411. 
415);  WHC09  y.  Middlesex  County  Comrs,  103 
Mass.  544. 

It  is  no  objection  to  the  tax  that  it  is  meas- 
ured in  part  by  income  earned  prior  to  the 
psssage  of  the  Act. 

It  is  within  legislative  power  to  measure 
taxation  by  that  which  ia  past  as  well  as  by 
that  which  is  present. 

Locke  V.  Hew  Orleans,  71  U.  8.  4  Wall.  172 
a8:834). 

All  of  our  income  taxes  have  fallen  partly 
on  income  received  before  the  tax  was  enacted; 
and  this  has  been  sustained  by  the  courts. 

Stockdiile  V.  Atlantic  Ins,  Co.  87  U.  8.  20 
Wall.  323.  831,  341  (22:  348,  851,  854);  Lake 
Shore  dt  M.  8.  R  Co,  v.  Bm,  95  U.  8.  78-80 
(24: 876,  877). 

It  may,  in  fact,  apply  to  gains  much  further 
back  than  the  year  preceding  the  assessment. 

Qrag  v.  Darlington,  82  U.  S.  15  WaU.  68.  66 
(31:45,  46).  or  to  successions  under  wills 
twenty  years  old, 

Wnghi  V.  Blakedce,  101  U.  8. 174  (25: 1048). 

The  income  tax  is  not  invalidate  by  any- 
thing in  the  4th  or  5th  Amendment. 

Colder  v.  BuU,  8  U.  8.  3  Dall.  886  (1: 648). 

It  has  been  claimed  to  be  *'  ioquisitoriar'  in 
the  sense  that  the  citizen  could  be  forced  to 
testify  under  oath  and  exhibit  his  books  and 
papers — a  familiar  procedure  In  internal  rev- 
^ue  matters,  by  the  xvay. 

Rev.  Stat.  ^§  8173,  8189,  8808,  8305.  8887, 
8860;  see  Act  uf  March  8. 1791,  chap.  15,  §  85. 

A  law  may  be  unconstitutional  at  some  point 
without  being  unconstitutional  generally. 

Albany  County  Suprs.  v.  Stanley,  105  U.  8. 
805,312  (26: 1044.  1050)  and  cases  cited;  Little 
Sock  db  Ft.  a.  R  Co.  V.  Worthen,  120  U.  8.  97, 

ls7  U.  & 


102  (30:588.  590):  Field  v.  Clark,  143  U.  & 
619.  695,  696  (36:  294,  810.  811). 

The  tax  on  income,  so  far  as  the  income  it 
from  rentals,  is  not  a  tax  on  the  land  rented, 
and  is  therefore  not  a  direct  tax. 

How  far  a  general  income  tax  may  be  re* 
{^arded  in  each  individual  case  as  a  tax  on  the 
Items  of  which  his  income  is  made  up,  has 
been  an  oft  mooted  question. 

See  Philadelphia  dk  R.  B.  Co,  t.  Pennsylvania 
instate  Tax  fm  Railway  Gross  Receipts")  82 
U.  8.  15  Wall.  284  (21: 164);  Osborne  v.  Mobile, 
88  U.  8.  16  Wall.  479.  481  (21:470.  472);  Mur- 
ray V.  Charleston,  96  U.  8.  482  (24:760);  PhO- 
adelphia  db  8.  M,  88,  Co,  v.  Pennsylvania,  123 
U.  8.  826.  844,  845  (80:  1200,  1204)  1  Inters. 
Com.  Rep,  808. 

It  certainly  is  not  a  tax  on  any  part  of  his 
property. 

Memphis  dk  C.  R,  Co.  v.  Unifed  States,  108  U. 
8.  228,  234(27:711.718). 

This  income  tax  does  not  purport  to  contain 
a  tax  upon  land  in  any  respect,  and  is  not 
measured  by  land  values.  The  rental  value  of 
land  is  not  its  selling  or  true  valuation.  Hence, 
the  measure  of  this  tax  does  not  bear  the 
slightest  proportion  to  the  values  of  land. 
The  tax  on  land,  when  it  is  a  direct  tax,  is  a 
tax  upon,  nnd  collectible  out  of  the  land  itself. 
Here  there  i^  not  even  a  lien  for  the  tax,  upon 
the  land  whose  rentals  have  entered  into  the 
gross  income  of  the  taxpayer. 

An  income  tax  is  no  more  a  tax  on  land 
than  is  a  succession  tax  when  the  succession 
is  to  land. 

Seholey  v.  Rew,  90  U.  8. 28  Wall.  881  (28: 99); 
Minot  V.  Winthrop,  26  L.  R.  A.  259. 162  Mass. 
1 18.  and  cases  cited;  Wallace  v.  Myers,  4  L.  R. 
A.  171. 88  Fed.  Rep.  184:  Michigan  Cent.  R,  Co, 
V.  8fack,  100  U.  8.  595  (25:. 647);  Cleveland,  P. 
db  A,  R.  Co,  V.  Pennsylvania  {** State  Tax  on 
Foreign-held  Bondn'')  82  U.  8.  15  Wall.  800 
(21 :  179);  Uniua  States  v.  Erie  R  Oo.  106  U.  8. 
827(27:151). 

A  tax  measured  by  total  deposits  is  not 
necessarily  a  tax  on  the  securities  in  which 
part  of  the  deposits  are  invested  {Society  for 
Savings  v.  Coite.  78  U.  8.  6  Wall.  594  (17:897) ) 
or  on  the  person  whose  money  is  deposited. 
Manhattan  Co,  v.  Blake,  148  U.  8.  412(87:504). 

A  tax  measured  by  market  value  of  capital 
stock  is  not  necessarily  a  tax  on  the  securities 
which  make  up  part  of  that  value. 

Hamilton  Mfg.  Co,  v.  Massachusetts,  78  U.  8. 
6  Wall.  632  (17:704);  Home  Ins.  Oo.  T.  Ifen 
Tork,  184  U.  8.  594  (88:1025). 

In  ChurehiU  v.  Utiea  (**Van  Allan  v.  The 
AfiSfswrs*')  70  U.  8.  8  Wall.  578,  588  (18: 229, 
234)  it  was  held  that  a  tax  on  the  shares  was 
not  a  tax  on  the  capital  stock  of  the  corpora- 
tion. 

Bradley  v.  lOincii,  71  U.  8.  4  Wall.  459 
(18:438);  Tenne^ee  v.  WhUworih,  1X7  U.  8. 
129-136.  187  (29:830.  832). 

In  Wilcox  V.  Middlesex  County  Comrs,  108 
Mass.  544,  an  income  tax  on  net  profits  of 
trade  was  sustained  without  deduction. 

There  is  nothing  in  section  32  of  the  Revenue 
Act  of  1894  which  expressly  or  impliedly  ex- 
empts municipal  bonds  from  taxation. 

To  hold  that  the  interest  upon  municipal 
bonds  is  not  to  be  included  in  an  income  tax 
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It  to  hold  that  a  state,  for  the  heneflt  of  its 
municipalities,  can  withdraw  part  of  the 
properly,  not  only  of  its  own  citizens,  but  of 
citizens  of  other  states,  from  the  reach  of  the 
Federal  treasury;  that  it  may  practically  take 
the  "present  value"  of  part  of  the  taxing 
power  of  the  Federal  goyernment,  and  donate 
ft  to  one  of  its  own  cities,  counties,  villages, 
towns,  or  school  districts. 

Tlie  Federal  government  has  at  least  as 
much  power  as  the  state  of  Maryland  to  tax 
New  York  city  bonds.  If  this  position  be 
correct,  the  case  of  Bonaparte  v.  Appeal  Tax 
Court  of  BaUimore,  104  U.  S.  592  (26: 845),  is 
of  interest.  That  case  related  to  the  general 
property  tax  of  the  state  of  Maryland.  The 
plaintiff  in  error  claimed  to  be  exempt  from 
taxation  upon  certain  stock  of  the  states  of 
New  York,  Penn^lvania,  and  Ohio,  and  of 
the  cities  of  New  York  and  Pbiladelpbia,  and 
her  counsel  argued  that  "the  asserted  rigbt  of 
one  state  to  tax  the  loans  of  citizens  of  another 
state  involves  its  right  to  prohibit  sucb  loans," 
etc.  Chirf  Justice  Waite,  in  delivering  the 
opinion  of  the  court,  said: 

**The  question  we  are  asked  to  decide  In 
this  case  is  whether  the  registered  public  debt 
of  one  state,  exempt  from  taxation  by  tbe 
debtor  state,  or  actually  taxed  tbere,  is  taxable 
by  another  state  when  owned  by  a  resident  of 
the  latter  state.  We  know  of  no  provision  of 
the  Constitution  of  the  United  States  which 
prohibits  such  taxation." 

Tbere  is  no  direct  authority  in  point.  Since 
MeOuUoch  V.  Maryland,  17  U.  S.  4  Wheat. 
816(4:570)  the  point  has  been  touched  upon, 
in  this  court,  apparently  only  in  a  remark  of 
Mr.  Jueike  Matthews  in  Mercantile  Nat,  Bank 
•fUeui  York  v.  Iie%D  Tofk,  121  U.  S.  138.  162 
(80:  895.  904)  to  the  effect  that:  **Bonds 
issued  by  tbe  state  of  New  York,  or  under  its 
authority  by  its  public  municipal  bodies,  are 
means  for  carrying  on  the  work  of  thecovem- 
ment,  and  are  not  taxable  even  by  the  United 
States."  This  remark  was  not  necessaiy  to 
the  decision  in  the  case. 

The  question  of  taxability  of  municipal 
bonds  may,  therefore,  he  regarded  as  still  an 
open  one. 

It  is,  however,  held  that  Federal  bonds,  are 
nontaxable  by  the  states.  Upon  what  prin- 
ciple or  statute  is  this  holding  based?  And  is 
it  applicable  to  municipal  bonds?  There  have 
been  very  strong  opinions  expressed,  in  cases 
of  verv  high  authority,  to  the  effect  that 
Federal  bonds  and  the  interest  thereon  are 
absolutely  without  the  taxine  power  of  the 
state,  as  much  so  as  land  in  a  foreign  country 
belonging  to  a  nonresident  alien.  The  same 
language,  however,  would  exempt  Federal 
corporations  incorporated  for  public  purposes, 
from  all  state  taxation;  and  this  position  was 
ably  maintained  by  Mr,  Juetiee  Bradley  in  his 
dissenting  opinion  in  the  Union  Pacific  case. 
Union  Pae.  K  Co.  v.  Fmiiton,  85  U.  8.  18 
Wail.  5.  88  (21:  787,  794)  relying  on  MeCuUoch 
V,  Maryland,  17  U.  S.  4  Wheat.  816  (4:579); 
Oibom  V.  Bank  of  United  Statee,  22  U.  S.  9 
Wheat.  788  (6:204);  Weiton  v.  Charleston,  27 
U.  8.  2  Pel.  449  (7:481).  The  court,  however, 
held  that  this  Federal  agency  was  subject  to 
tbe  local  property  taxes,  and  this  doctrine  of 
the  Peniaton  case  has  been  extended  Ui  the 
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analagoos  interstate  commerce  tax  casea  to 
cover  taxes  that  would  by  economists  noC  be 
considered  property  taxes  at  all,  bat  taxes 
upon  business. 

Weetem  U  Teleg.  Co,  v.  Ally.  Gen.  ef  Mmtm- 
ehueetU.  125  U.  S.  580  (81:790);  BfUal  TVs* 
ffraph  Cable  Co,  v.  Adawu.  ante,  p.  811. 

The  three  famous  cases  upon  whidi  Mr. 
Juelice  Bradley  relied,  and  the  Federal  bond 
cases  following  them  (with  one  exception)  if 
confined  to  the  points  actually  and  neceasarily 
decided,  establish  two  propositions:  First, 
that  a  state  cannot  specially  tax  a  Federal 
agent  or  contract;  second,  that  it  cannoC  even 
include  the  value  of  a  contract  with  tbe  Federal 

? government,  or  the  profit  derived  therefruwt, 
n  a  general  property  or  income  tax,  if  Om»- 
gr€8S  forhide.  That  tt  cannot  so  tax  when 
0>ngress  is  silent,  ia  stated  in  New  Totk  v. 
NewTark  City  d  County  Tax  d  Amete.  Ommre,, 
67  U.  8.  2  Black,  620  (17:  451)  and  held  ia 
Bank  of  the  Commonwealth  v.  Tax  Ommimiem 
ers  of  taxes,  67  U.  S.  2  Black.  635,  note. 

Neither  of  these  propositions  would  cover 
the  case  of  a  general  state  income  levied  npoa 
the  interest  of  Federal  bonds  at  no  greaief 
rate  than  is  imposed  on  all  other  sources  of 
income,  and  in  the  absence  of  any  Feiicrsl 
statute  protecting  the  bonds  from  such  taxa- 
tion. Such  a  power  to  tax  woukl  not  be  a 
power  to  destroy  by  any  reasonable  Interpret 
tation. 

The  absence  of  danser  in  thk  respect  kss 
been  repeatedly  recognized  by  Coorrns,  from 
the  Act  of  1864,  discussed  in  tbe  Nercaatils 
Nat.  Bank  case  above  considered,  down  to  tbs 
Act  of  August  18,  1894,  subjecting  greenbscki 
to  state  taxation. 

Nor,  in  the  case  of  an  income  tax,  at  k«l, 
would  it  be  in  any  sense  a  tax  bv  oee  tov- 
ereign  on  the  contracting  power  or  anoUcr. 
The  property  whose  income  is  taxed  wooU 
be  the  same  property  which  existed  before  ihs 
bonds  were  issued,  changed  only  ia  form  of 
investment 

Whether  a  general  Federal  income  tax  nvt 
exempt  state  bonds,  assuming  that  a  state  is- 
come  tax  must  exempt  Federal  bonds,  ii  • 
doubtful  point. 

The  authorities  hi  this  oonrt,  on  tbe  sabM 
of  local  taxation  of  Federal agendes aadM- 
curities.  may  be  stated  as  follows: 

The  two  early  leading  cases,  MeChAek  f . 
Maryland,  17  U.  8.  4  Wheat.  816  (4:  579)  sad 
Osbom  V.  Bank  of  United  Staiee,  89  U.  &  I 
Wheat.  788  (6:  204)  are  summarised  by  Jfr. 
Justice  Strong  in  Unimi  Bmc  B.  Co.  v.  /^u^ 
ton,  85  U.  S.  18  Wall  5,  84-86  (21:  787.  Ttt 
798).  Tbe  first  Federal  bond  case  was  IVa^m 
V.  Charleston,  27  U.  8.  2  Pet  449  (1^*^11 
This  related  to  a  Ux  imposed  I7  tbecityof 
Charleston,  which  is  stated  by  appellasti  hm 
to  have  been  an  income  tax.  It  was  a  tu  os 
the  par  value  of  certain  named  aecuritkiin- 
empting  those  on  which  no  interest  wai  coi- 
lected,  and  with  a  further  aooiewbat  aaWis* 
ous  deduction.  The  list  incloded  soae,  M 
not  all.  Federal  securities.  Tbe  tax  was  ttaf*' 
fore  plainly  obnoxious  to  the  obkctloa  m- 
tained  in  MeCuUoch  v.  MaryUnd,  svp*;  * 
was  a  special  tax  which,  if  soatained,  Involfi^ 
**ihe  power  to  destroy.** 

The  Act  of  February  96, 1861,  cbapi  tt.  |t 


im. 


Pollock  y.  Fakmsbs*  Loah  &  Tbust  Co. 


(now  incorporated  in  Rev.  Sut.  g  8701)  pro- 
vided that: 

**A11  stocks,  bonds  and  other  securities  of  the 
United  States  held  by  indiy {duals,  corpora- 
tioas.  or  associations  within  the  United  States, 
^11  be  exempt  from  taxation  by  or  under 
sute  authority." 

This  enactment  was  suggested  by  the  de- 
.asion  of  the  court  of  appeals  of  the  state  of 
New  York  in  People  v.  Neto  York  City  dk 
Ckmniif  Tax  Astess,  Camrs,  28  N.  Y.  192.  hold- 
hig  that  United  States  stock  could  be  included 
hi  a  general  property  tax,  in  an  able  opinion  by 
Jadge  Denio,  following  the  arguments  above 
oatlined,  which  were  combatea  in  a  dissenting 
opinion  of  equal  ability  by  OhitfJuttiee  Corn- 
stock.  This  l^ew  York  case  was  reversed 
by  the  Supreme  Court  in  Bank  qfthe  Common- 
wedLih  V.  OommimonerB  of  Taxes,  67  U.  S.  2 
Black,  085,  note.  The  first  tax  after  the  Act 
of  18(^  was  contested  in  the  New  York  courts 
in  People  T.  CommissionerB  of  Taxes,  26  N.  Y. 
163,  and  partially  sustained,  as  against  the 
claim  of  exemption,  in  a  short  opinion  by 
Judge  Denio,  huMing  the  act  unconstitution^ 
as  uir  as  securities  theretofore  issued  were 
concerned,  as  conferring  on  bondholders  a 
gratuity  at  the  expense  of  the  states;  but  sus- 
taining the  Act  as  to  future  loans.  This  case 
also  was  reversed. 

New  York  v.  Ifew  York  City  dt  County 
Tax  db  Aseess,  Comrs.  67  U.  S.  2  Black,  620 
a7:461). 

For  obvious  reasons,  counsel  on  both  sides 
urged  that  the  Act  of  1862  was  but  declaratorv 
of  the  pre-existing  law.  The  court,  accord- 
ingly, made  no  reference  to  the  statute  and 
tr^ted  the  case  as  if  no  statute  had  been 
passed;  and  its  opinion  did  duty  for  the  Com- 
monwealth Bank  Case,  67  U.  S.  2  Black,  685, 
note,  also. 

The  tax  we  are  considering  Is  a  proper  one. 
The  income  tax  has  two  main  objects.  The 
first  if  to  raise  revenue  for  the  purpose  of 
meeting  a  deficiency  caused  by  very  heavy 
expenditures.  The  income  tax  has  been  called 
a  '*war  tax/'  and  it  may  be  fairly  said  now 
to  exist  for  the  purpose  of  payine  war  ex- 
penses. The  national  deficit  for  uie  fiscal 
yesr  1894  was  $69,808,260.58.  The  paymenU 
to  pensioners  during  that  fiscal  year  were 
$140,788,625.62;  ana  pension  payments  are 
made  under  the  war  power.  UniUd  Stages  v. 
EaU,  98  U.  S.  848,  851  (25: 180,  182).  In  fact, 
if  we  leave  out  of  consideration  the  payments 
for  sugar  bounties,  which  have  been  declared 
unconstitutional  by  one  of  the  lower  courts 
(United  8t(Ue$  v.  CarhOe,  28  Wash.  L.  Rep. 
88)  and  have  been  repealed,  that  whole  deficit 
is  to  be  accounted  for  by  the  Pension  Act 
of  June  27,  1890,  alone,  aa  shown  by  the  fol- 
lowing table: 

Deficit $69,808,260.58 

Sagar  bonntiee 12,100,208.69 

$57,708,051.69 
Pension  Paymenta  under  Act 

of  18li0 $57,900,178.54 

A  second  reason  for  the  income  tax  was  the 
teire  to  equalize  in  some  degree  the  burdens 
of  taxation.  The  prior  taxes,  customs,  and 
hitemal  revenue  alike,  being  laid  on  consump- 
tion, they  bore  more  heavily  on  the  poor  and 
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what  is  sometimes  called  the  lower   middle 
class  of  the  population. 

A  fia grant  injustice  to  the  poorer  class  of 
contributors  unless  compensated  by  the  exist- 
ence of  other  taxes  from  which,  as  from  the 
present  income  tax,  they  are  altogether  ex- 
empt. 

2  Mill,  Political  Economy,  476. 

On  these  grounds  there  is  a  strong  tendency 
all  over  the  world  to  raise  part  of  the  public 
monevs  by  an  income  tax.  This  tendency  is 
peculiar  to  no  one  continent  and  to  no  one 
system  of  government.  The  oldest  income 
tax  is  that  of  the  commonwealth  of  Massa- 
chusetts, which  has  existed  since  1646.  It 
exists  also  in  Virginia  and  North  Carolina,  aa 
formerly  in  Maryland  and  other  states ;  in 
England.  Germany.  Italy,  and  other  European 
monarchies;  in  the  Republic  of  France  and  in 
some  of  the  Swiss  cantons;  in  the  colonies  of 
South  Australia,  Tasmania,  and  New  Zealand. 

Professor  E.  R.  A.  Seligman  on  the  Income 
Tax.  Political  Science  Quarterly,  Dec.  1894, 
p.  610. 

Like  personal  property  taxes  In  general,  the 
income  tax  is.  to  some  extent,  inquisitorial  in 
its  administration.  It  is,  on  the  other  hand, 
more  productive  than  a  personal  property  tax. 
Such  questions  are  for  Congress  alone  to 
weigh  and  decide.  Pennington  v.  Coxe,  6  U. 
S.  2  Cranch,  88.  69  (2: 199.  207). 

The  validity  and  propriety  of  the  income 
tax  is  settled  by  our  past  legislative  history. 
For  a  decade  it  was  a  part  of  our  fiscal  system. 
It  was,  as  above  shown,  frequently  questioned 
in  the  courts,  and  twice  in  different  forms 
brought  before  the  Supreme  Court  for  settle- 
ment. All  of  the  objections  made  now  could 
have  been  made  then.  If  objections  were  not 
made  then,  there  is  good  reason  for  inferring 
that  they  were  not  tenable,  and  there  is  a 
practical  construction  of  the  Constitution  in 
this  regard  which  establishes  the  validity  of 
the  tax.  Auffmordt  v.  Hedden,  187  U.  S.  810- 
829  (84:  674-680)  and  cases  cited. 

The  counsel  then  gave  a  brief  history  of  the 
various  income  tax  acts  and  of  the  discussions 
in  Congress  thereon. 

Steno^aphic  report  of  the  oral  argument 
of  Mr.  George  F.  Edmonds,  of  counsel  for 
the  appellant,  John  Q.  Moore,  in  No.  915. 
Messrs,  Samuel  SheUaharger  and  Jeremiah  M, 
Wilson  were  on  the  same  brief  with  Mr.  Ed- 
munds. 

The  first  question  la  whether  my  client  haa 
the  right  to  appeal  to  the  judiciary  of  hia 
countiy  under  the  Constitution  of  the  United 
States  to  be  protected  against  that  threatened 
invasion  of  his  property,  of  his  private  hooka 
and  papers,  of  all  the  aftairs  of  his  clients  and 
consutuents  in  his  business  as  a  broker  in  re- 
spect of  their  transactions,  in  order  to  ascertain 
what  have  been  his  receipts  in  the  transactions 
going  through  his  operations  during  the  year. 

If  ne  has  no  right  under  the  Constitution  to 
appeal  to  the  courts  of  his  country  for  protec- 
tion against  that  which  no  law  authorizes,  and 
which  is  absolutely  destitute  of  authority  on 
the  part  of  persons  who  thus  undertake  to  in- 
vade his  office,  explore  his  books,  and  comp^ 
him  to  pay,  and  to  finally  decide  in  fact,  so  far 
as  that  goes,  whether  he  has  told  the  truth 
about  it  or  not,  and  if  they  think  he  has  not 
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told  the  trath,  to  punish  him  bj  a  penally  as 
a  final  Judgment;  if,  in  such  a  case,  he  cannot 
appeal  to  the  courts,  of  course  he  has  no  busi- 
ness to  be  here. 

But  if  the  Constitution  of  our  country  has 
really  created  a  Judicial  power  of  the  United 
States,  independent  in  itself,  and  standing  on 
the  rock  of  the  Constitution — a  department  of 
the  government  to  which  the  Constitution  has 
imputed  the  authority  and  the  duty  to  protect 
the  citizen  against  unlawful  and  tyrannical  in- 
TasioDS  of  his  private  rights — then  he  has  a 
right  to  ask  you  to  decide  whether  these  inva- 
sions which  are  now  threatened  against  him 
are  those  which  the  law  has  warranted,  or  are 
only  those  which  have  been  invited  by  a  body 
of  respectable  gentlemen,  who  had  no  ri^bt  to 
apeak,  and  who  have  now  disapp^ured  off  the 
face  of  the  political  earth. 

The  ConsUiution  declaies  that  '*the  Judicial 
power  shall  extend  to  all  cases  in  law  and  in 
equity  arising  under  this  Constitution,  the  laws 
of  the  United  States."  etc.  It  declares  that  the 
Supreme  Court  sball  have  original  Jurisdiction 
in  the  class  of  cases  enumerated. 

The  Judiciary  Act  of  1789  provided  that  the 
circuit  courts  of  the  United  States  shall  have 
Jurisdiction  in  all  cases  at  law  and  in  equity 
arising  under  the  Constitution  and  the  laws  of 
Uie  United  States,  in  respect  of  suits  between 
citizens  of  different  states  and  nearly  all  the 
cases  that  the  Constitution  provides  for. 

And  the  Act  of  Congress  which  it  is  said  bars 
Mr.  Moore  of  the  right  to  be  heard  in  a  case  in 
equity,  because  it  £  a  case  of  tyrannical  and 
nnlawful  tax  professed  to  be  urged  against  him, 
is  the  Act  of  Congress  of  1867  (now  in  a  section 
of  the  Revised  Statutes)  declaring  that  no  suit 
ahall  be  maintained  in  any  court  to  restrain  the 
collection  of  any  tax. 

Well,  if  that  means  any  lawful  tax,  we  might 
•ay  that  it  was  absurd.  But  if  it  means,  as  it 
probably  was  intended  to  mean,  to  apply  to 
questions  of  merely  the  amount  of  the  assess- 
ment or  of  the  classification,  of  irregularities, 
and  of  all  the  technicalities,  of  all  the  multifa- 
rious detail  of  affairs,  it  would  have  been  in 
one  point  of  view  consistent  with  public  inter- 
est. But  if  it  meant,  as  I  assume  it  now 
to  mean,  a  prohibition,  as  on  its  face  it  pro- 
fesses to  be.  against  every  citizen  to  whom  a 
man  falsely  pretending  to  be  a  collector  or  as- 
sessor of  taxes  comes  without  any  real  act  of 
Congress  behind  him,  and  by  the  sheer  arbi- 
trary force  of  an  executive  branch  of  the  gov- 
ernment, to  invade  his  oflSce  and  his  books, 
and  decide  whether  he  has  reported  truthfully 
or  not,  as  a  final  Judge,  and  finally  to  seize  his 
property,  then  I  say  It  is  a  declaration  that 
Congress  had  no  power  to  make;  and  if  it  had 
been  decided  a  thousand  times  by  the  courts 
that  it  was  a  power  that  Congress  had  a  right 
to  exercise,  I  should  again  feel  it  to  be  a  duty 
to  ask  your  honors  to  reconsider  the  question 
and  come  back  again  to  exercise  the  true  and 
bounden  duty  of  the  Judiciary  under  a  consti- 
tutional government,  to  defend  and  protect 
private  rights  against  the  tyranny  of  usurped 
power. 

The  Constitution  certainly  regarded  cases  in 

auitT  those  which,  accoraing  to  admowl- 
ged,  settled,  and  well-known  historical  prin- 
ciples and  the  historic  practice  of  Jurispni- 
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dence  for  hundreds  of  vears,  as  proper 
an  appeal  to  a  Judicial  tribunal. 

And  when  it  declared  that  the  Judidnl 
should  consider  and  decide.  In  cases  brought 
before  it,  all  cases  in  equity  arising  under  the 
Constitution  and  laws  of  the  United  Statea,  it 
was  a  function  that  the  Constitution  impUated 
In  the  courts,  and  one  so-called  Act  of 
could  abolish  or  diminish. 

But  I  suggest  that  Congress  has  not 
taken  to  say  that  the  JoriMiciion  of  the  drcoU 
courts  of  the  United  Stales  shall  not  ezteod  to 
all  cases  in  equity  or  a  particular  kind  of  case 
in  equity.    They  have  said  that  a  partlciikr 
class  of  citizens  whose  private  riglita  are  In- 
vaded by  a  particular  kind  of  tyranny — that  of 
taxation — shall  not  h^ve  Judicial  redress  in  a 
recognized  and  historic  niode  which  the  Con- 
stitution definitely  named  n^  a  part  of  tlie  jndi- 
cial  power,  and  gave  to  the  inferior  oooits,  and 
which  yoiurselves  should  exercise  on  appeal. 
'  Suppose  Congresa  liad  aaid^for  if  tt  can 
deny  half  it  can  take  away  all — if  tt  can  deny 
citizens  a  proper  and  sometimea  a  m  ct— ry 
and  only  method  of  redress  by  bill  in  equity— 
in  addition,  that  he  should  not  have  a  suit  at 
law ;  and  suppose  this  legislature,  which  has 
Just  disappesred,  liad  said  in  this  Inteniai 
Revenue  Act  not  only  that  no  suit  sboold  be 
maintained  to  restrain  the  collection  of  aay 
taxes,  but  that  no  suit  at  law  shouki  be  maia- 
tained  in  any  form  to  resist  the  collection  of  aa 
illegal  tax  or  to  recover  damages  soffeied  la 
consequence  of  a  tyrannical  violation  of  prfvats 
rights  by  executive  officers  of  the  govenuneai 
under  the  pretense  of  collecting  taxes?   If 
Congress  can  say  that  the  citizen  shall  not  sos 
to  restrain,  cannot  it  say  that  lie  shall  not  sos 
for  damages,  when  the  Constitution  says  both 
belong  to  the  Judicial  power? 

Shall  it  be  held  that  it  respect  to  any  subfed 
which  the  wisdom  or  passion  of  Ooogrea 
chooses  to  select  in  regard  to  one  partlcalsr 
topic  or  another  wherein  it  haa  usurped  powv. 
the  court  shall  not  admit  the  dtisen  to  be  bssrd 
upon  it?  Can  that  be  the  law?  The  origiasl 
Jurisdiction  of  this  court,  once  granted  by  tbs 
Constitution,  is  not  different  or  any  gnstcr 
than  that  granted  by  the  Constitution  utbs 
Judicial  power  to  the  inferior  courts  that  Oba- 
gress  may  constitute  and  establish. 

Can  we  think  that  there  would  be  any  wttt 
of  unanimity  in  this  supreme  trilnuial  in  htM- 
ing  that  it  was  a  matter  beyond  the  cocnpeisMt 
of  Congress  to  say  that  you  coold  only  nmdm 
a  part  of  what  the  Constitotioa  had  gtvea  jos, 
and  that  you  should  not,  in  respect  lo  psitio- 
ular  topics  that  fell  within  the  range  andioopt 
of  the  constitutional  description  and  bonaduy 
of  your  powers,  permit  them  to  be  heard  vhUs 
you  did  exercise  your  powers  in  all  other  omi' 

All  such  action  of  Congresa  defies  the  UA 
Amendment,  if  the  14th  Ameadasnt  i^ 
plies  to  the  United  States  (aa  I  think  H  tal 
as  well  as  to  the  states,  for  that  AmMdasit 
declares  that  the  equal  protection  of  the  ii«> 
is  to  be  everywhere  Inviolable  for  the  pnli^ 
tion  of  everybody. 

So  that  I  maintain,  with  confidenos  isl 
with  hope,  that  your  hooora  will  have  no  dM* 
culty  hi  sayinc  that  this  prohibltiDn  of  Om- 
gress  against  ttiis  partlcnlar  kind  of  sA  • 
account  of  its  bong  a  aitil  in  mpsot  sf  • 
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tiyiiiiiicAl  and  auoonstitntloDal  attempt  on  the 
part  of  a  person  who  holds  a  particular  office 
to  ioTade  the  private  affairs  of  my  client,  is 
BO  impediment  to  your  consideratton  of  the 


It  Is  said  in  the  brief  on  the  other  side  that 
this  has  already  been  denied  in  the  case  of 
Cbyy  T.  Ourtu.  44  U.  S.  8  How.  236  (11:  576) 
\n  1844.  and  therefore  because  it  was  decided 
in  the  Supreme  Court  in  1844,  in  that  case  that 
s  statute  of  the  United  States  providing  that 
whtoeTer  any  collector  of  customs  received 
say  money  for  customs,  whether  under  pro- 
test or  not»  it  shall  be  paid  into  the  treasury  at 
sooe.  notwithstanding  any  protest  of  classifl- 
csdon  or  regulation  or  adjustment,  was  valid 
cfen  if  the  citizen  had  no  redress  at  all. 

That  deci<tion  was  pronounced  on  the '21st  of 
January,  1845.  Just  forty  days  afterwards. 
Congress  itself  on  appeal,  I  will  call  it,  re- 
verted that  decision  by  palssing  a  new  Act  de 
daring  that  the  people  whose  money  was  il- 
kgally  extorted  from  them  at  the  custom- 
booses  should  have  a  right  to  sue  the  collector 
sad  get  their  money,  and  the  United  States 
would  stand  behind  the  collector. 

The  Chibf  Ju8TiCB:~That  case  has  been 
followed  frequently.  It  was  decided  that  the 
collector  was  not  liable  upon  an  implied  prom- 
iie.  and  was  not  compelled  to  pay  over  unas- 
certained duties. 

Mr.  Edmunds: — If  they  were  only  unascer- 
tained duties,  that  might  be;  but  I  have  found 
no  statute  prohibiting  a  suit  since,  so  as  to 
nlse  the  (constitutional  question. 

But  whether  that  case  has  been  followed  or 
not  followed,  the  defense  comes  down  to  tbe 
point  that  Congress  may  say  that  the  citizen 
■hall  not  appeal  to  the  courts  in  the  first  in- 
stance,  although  it  be  true  that  tbe  whole  Act 
nnder  which  &e  collector  is  proceeding  never 
existed  in  point  of  law  at  all.  It  is  true  that 
tlie  man  who  holds  a  commission  from  tbe 
President  of  the  United  States  is  vindicated 
and  defended  l)ecause  he  holds  that  commis- 
sion against  the  illegal  and  monstrous  seizure; 
and  if  it  can  be  said  that  he  cannot  be  sued, 
may  it  not  also  he  said  in  tbe  same  breath  and 
in  the  same  Act  that  the  citizen  cannot,  al- 
though it  is  a  case  for  proper  general  equity 
jurisdiction,  appeal  for  any  protection  against 
tbe  most  dangerous  form  of  tryanny  and  irrep- 
arable mischief. 

Suppose  Congress  should  say  that  the  Su- 
preme Court  of  the  United  States  should  have 
no  authority  to  punish  for  contempts,  and  that 
anybody  guilty  of  an  infraction  of  the  dignity 
•f  the  government  by  violent  and  wicked 
conduct  in  the  presence  of  this  court  should 
not  be  dealt  wiUi  by  it,  but  should  be  guilty 
of  a  misdemeanor  and  should  be  punished 
only  on  indictment  by  tbe  grand  Jury  of  the 
District  of  Columbia?  Is  u  necessary  to  do 
Bore  than  to  say  that  your  honors  would  de- 
cide instantly,  without  hearing  but  one  side, 
that  it  was  quite  beyond  the  competence  of 
Congress  to  strip  you  of  the  things  that  lielong 
to  the  exercise  of  the  Judicial  power?  I  take 
it  not 

And  that  is  this  very  case,  only  in  a  oourt 
inferior  to  this- in  the  sense  that  you  are  appel- 
late to  it,  and  in  no  other  and  only  different  in 
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the  fact  that  the  Act  is  directed  against  tha 
citizen  and  not  a^inst  the  court  itself. 

Let  us  leave  this  so-called  section  of  so-called 
law  and  consider  whether  there  Is  equity  Ju- 
risdiction. If  there  is  not,  we  have  no  stand- 
ing; if  there  is,  we  have,  and  have  a  right  to 
be  heard. 

Now,  it  is  perfectly  clear  in  regard  to  tax 
cases  as  it  is  in  regard  to  all  others,  and  in  no 
wise  different.  It  is  insisted  that  where  there 
is  a  plain  and  adequate  remedy  at  law  the 
courts  of  equity  cannot  be  appealed  to.  We 
all  grant  that.  Everybody  knows  it.  And 
then  it  becomes  a  question  in  tax  oases,  as  in 
every  other,  whether  there  is  an  adeouate 
remedy  at  law.  While  the  courts  are  inclined 
in  tax  cases,  as  they  are  in  some  other  cases 
(when  it  is  a  question  of  stopping  a  railroad  or 
stopping  a  trespass)  to  refrain  from  issuing 
injunctions,  etc.,  yet  the  courts  everywhere  in 
respect  to  these  tax  cases  have  been  careful  to 
express  a  saving  clause,  meaning  that  if  there 
be  the  circumstance  of  the  multiplicity  of 
suits,  irreparable  injury  in  respect  of  matters 
incapable  of  redress  in  a  Just  sense,  by  a  suit 
at  law  for  damages,  equity  will  intervene. 

Now,  do  we  ffidl  within  the  principle?  Here 
is  a  statute  so-called— I  call  it  a  statute  for 
brevity— here  is  a  statute  which  declares  that 
a  particular  officer  of  the  government  and  his 
deputies  appointed  by  himself— which  the  Con- 
stitution gives  him  no  authority  to  appoint  at 
all,  he  is  not  the  head  of  a  department,  may 
compel  every  citizen  of  the  United  States,  not 
only  if  he  has  $4000  a  year,  but  if  he  has 
earned  $3600,  in  respect  to  which  no  tax  is  to 
be  assessed — ^io  make  a  report  to  him,  answer- 
ing a  series  of  questions  under  authority  of 
this  Act— and  I  assume  for  the  moment  that 
they  are  authorized  by  the  Act — which  invade 
every  item  of  his  private  transactions,  and 
affect  ^e  interests  of  everybody  with  whom 
ho  has  been  in  connection,  in  situations  of 
trust  of  the  most  sacred  confidence,  as  a  law- 
yer, for  instance:  in  situations  of  trust  of  the 
most  sacred  confidence,  as  a  physician;  in  sit- 
uations of  the  most  private  character  in  busi- 
ness purely  his  own;  in  situations  of  the  most 
sacred  confidence,  as  the  president  of  a  bank, 
or  H  broker  acting  for  thousands  of  ciistomers 
in  the  market,  and  compel  him  to  expose  every- 
thing to  the  satisfaction  of  his  agent  of  the 
law;  as  it  is  called. 

And  if  he  does  not  do  It,  what  then? 
Then  this  so  called  agent  of  the  law  is  to  make 
up  his  mind,  from  such  inquiries  as  he  chooses 
to  make,  how  much  the  man's  income  really  is. 
If  the  man  has  submitted  to  exaction  far 
enough  to  make  a  return,  and  answer  these 
questions  or  any  of  them,  and  the  collector  or 
his  deputy  chooses  to  be  dissatisfied  and  to 
believe  that  the  man  has  not  been  candid,  or 
otherwise  that  he  has  misstated  the  amount  of 
his  income  and  the  source  of  it,  he  is  to  punish 
him  by  penalty  of  one  hundred  per  cent  added. 
Then,  as  this  Act  provides.  In  order  to  do  com- 
plete Justice  under  this  system  of  beneficient 
free  government,  if  the  citizen  is  dissatisfied 
and  thinks  that  the  collector  has  been  malicious 
or  misjudged  him,  he  may  appeal  to  the  col- 
lector of  internal  revenue  for  final  Justice;  the 
collector  of  internal  revenue  is  not  a  Jury  of  his 
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countrymen.  Probably  it  U  an  equity  trial, 
such  as  the  statute  forbids  to  the  circuit  court 
and  to  you.  but  an  equity  trial  before  the  col- 
lector of  internal  revenue.  He  decides  upon 
the  whole  case  as  to  this  man  being  subject  to 
the  imposition  of  an  income  tax  and  punish- 
«nents,  and  how  much  it  ought  to  be,  and  the 
statute  says  it  shall  be  final. 

That  is  the  end  of  the  Jurisdiction.  The 
Judicial  power  is  not  to  be  in  voked  at  alL  My 
learned  friends  in  their  brief  say  that  the  stat- 
ute really  does  not  mean  that,  because  it  ought 
not  to,  but  if  all  the  rest  of  it  is  in  the  discre- 
tion of  Congress,  if  they  shall  determine  who 
shall  resort  to  the  Judiciary  and  who  shall  not. 
In  equity  cases  ana  in  law  cases,  according  to 
their  caprice,  or  their  sense  of  the  public  wel- 
fare, they  can  Just  as  well  determine,  as  the^ 
have,  that  the  collector  of  internal  revenue  is 
to  be*  final  judge  of  whether  the  income  is 
$4000  a  year  or  whether  the  citizen  has  made 
a  candid  return  or  not.  It  comes  around  to 
the  question  of  whether  the  final  disposition  of 
these  exactions  under  pretense  of  authority 
of  law  is  to  be  determined  by  the  Judiciary,  or 
whether  it  is  to  be  determined  by  the  admin- 
istrative officers  who  are  made  the  inquisitors 
as  well  as  the  final  Judges  of  everything. 

This  is  where  we  stand,  in  respect  to  having 
the  right  to  be  here.  This  tax  is  to  go  on  for 
five  years,  six  years,  and  if  my  client  pays  this 
tax  and  brings  an  action  to  recover  it  the  col- 
lector goes  on  and  imposes  another,  and  an- 
other and  another:  and  they  are  not  suits  on 
different  transactioas,  but  tbey  are  suits  under 
one  continuous  scheme  of  law  and  one  con- 
tinuous course  of  exaction,  so  thiit  the  case 
falls  distinctly  within  the  strictest  definition 
of  a  right  to  resort  to  equity  when  it  will  drive 
a  part^  to  a  multiplicity  of  litigation. 

Again,  is  not  the  wrung  to  every  citizen  who 
is  wrongfully  vexed  (for  I  am  going  upon  the 
assumption  Uiat  you  find  that  the  Act  cannot 
stand)  an  irreparable  mischief  done  to  eveir 
citizen  engaged  in  transacting  business  with 
and  for  ouersT  Is  it  not  irreparable  damage 
for  some  one  who  has  no  constitutional  right 
to  do  so  to  come  to  you,  under  threatened  pen- 
alties to  be  imposed  by  himself,  and  say,  I 
must  see  your  books  and  papers? 

Is  not  that,  if  illegal,  an  invasion  of  private 
rights  which  a  court  of  equity  ought  to  re- 
strain, and  does  it  not  fall  within  the  definition 
of  that  irreparable  injury  which  no  amount  of 
damages  in  dollars  is  supposed  to  be  capable 
of  redressing? 

But  before  I  come  to  the  discussion  of  the 
question  as  to  whether  this  is  a  direct  tax,  per- 
haps this  is  as  convenient  a  time  as  any  to 
make  a  brief  reference  to  the  cases  that  are 
supposed  to  have  a  bearing  upon  this  subject, 
so  that  we  may  then  take  up  the  historical  and 
philosophical  and  reasonable  discussion  of  the 
matter  upon  principle. 

I  will  begin  with  the  case  of  i^t^em  v.  United 
J3tate$,  8  U.  S.  3  Dall  171  (1 :566)  in  1794.  That 
was  the  case  which  allowed  a  duty  on  carriages 
as  not  a  direct  tax.  In  the  court  below,  Mr,  Ju$- 
Uee  Blair  was  of  the  opinion  that  this  tax  on 
carriages  was  a  direct  tax.  The  Judges  were 
divided  in  opinion.  But  the  Judges  in  the  Su- 
preme Court  who  heuxl  the  case  held  that  the 
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tax  was  valid,  and  that  it  was  not  a  direct 
Well,  let  us  suppose  for  a  moment  that  that  Is 
good  law.  I  believe  that  this  was  a  chariot*  if  H 
willaddanythingtothedignitvoftbecase.  But 
the  tax  on  these  was  eight  dollars  each.  The 
decision  then  was  simply  and  solely  that  a  tax 
on  carriages — and  I  will  assume  that  it  was  a 
carriage,  not  a  hack,  but  a  carriage,  bekmging 
to  a  private  person  for  private  use — ^was  not  a 
direct  tax,  but  it  was  a  duty,  as  the  oooit 
called  it,  and  how  a  doty  In  that  sense  dUfen 
from  an  impost  I  will  not  take  up  yoortfiiMW 
discuss. 

Now  suppose  that  was  so.  A  carriage  to  a 
thing  which  is  separable  from  the  pertoa  of  thm 
owner.  There  is  no  doubt  that  the  owner  to 
separable  from  the  carriage  when  he  to  thrown 
out  i  n  i  runaway.  A  carriage  to  a  thing  which 
we  have  an  idea  of  as  a  definite  and  oomplels 
thing,  as  dtotinguishod  from  the  persooaltj  of 
the  owner. 

Can  you  have  any  such  Idea  about  an  la- 
come?  I  take  it  not.  Therefore,  whatever  ws 
may  say  as  respects  a  tax  upon  a  thio|  which 
moves  about  as  a  physical  object,  it  is  a  dif* 
ferent  idea  and  a  different  thing  to  the  coocep- 
tion  of  a  tax  upon  a  person,  aoS  that  is  all  this 
income  tax  is  or  professes  to  be — a  tax  npoo  a 
person,  because  of  a  particular  circomsuaes 
inseparable  from  him.  It  to  curious  eBoagh 
that  in  old  Eoglish  times,  and  in  the  Uw  die- 
tionaries,  even  since  the  ConstitutloQ  was 
formed,  that  an  income  tax  was  described  as 
a  capitation  tax  imposed  upon  persons  to  coa- 
sideration  of  the  amount  of  their  property  aad 
their  profits. 

A  window  to  generally  to  be  foond  to  a 
house,  and  a  house  to  supposed  to  be  real  es> 
tate,  and  real  estate  is  supposed  tooomprehead 
lands,  and  all  that  sort  of  thing.  And  theysB 
agree  that  tond  certainly  would  fall  withto  tkt 
description,  and  if  you  impose  any  bnrdfa 
upon  that  it  is  the  subject  of  a  direct  tax  oolj. 
Ihow,  suppose.  Congress  In  the  Act  draws  is 
question  there,  shouid  have  imposed  a  tax  of 
so  much  upon  each  carriage  and  eveiy  vis- 
dow.  Then  you  would  be  called  upon  todedds 
whether  the  tax  upon  windows  wss  sn  txdm 
or  a  duty,  an  indirect  tax,  and  not  a  direct  tu 
upon  the  ownership  of  that  property.  In  i» 
spect  of  the  owner&ip  of  that  window  aadiki 
carriage  that  stood  on  the  ground  below,  wis 
there  the  same  or  a  different  coBStltntloQsl  i» 
quirement? 

I  think  this  shows,  if  Tour  boaors  ptosis,  ff 
vou  are  still  to  be  guidea,  as  I  know  yon  sra 
by  intellectual  rather  than  passionate  aad  ^ 
litical  considerations,  that  there  to  nocntpt 
from  the  proposition  that  the  SupresM  Govt 
Of  the  United  States  made  a  mistake  wksa  ft 
said,  doubtfully  and  with  hesiution,  thatstu 
upon  carriages  fell  over  into  the  rsgtoa  of  to 
direct  taxes. 

Then  we  come  along  down  through  a  nrki 
of  corporation  cases,  c3  insurance  and  baaka 
etc.,  which  I  think  yoa  honors  woaM  bard^ 
excuse  me  for  going  over  one  by  obs»  sB  m 
which,  I  submit,  are  entirety  dtotlagnlitotoi 
from  thto.  ^_^ 

At  last  we  come  to  Springtr  v.  UmkiSt^ 
102  U.  8.  5S6  CM:  258)  whkdi  did  bold,  li- 
though  the  facto  as  to  the  souroes  of  toooat 
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not  an  clear,  that  that  iocome  tax  was 
within  the  competence  of  CoDgresa  without 
re^rd  to  apportionment. 

That  decision  I  request  your  honors  to  re- 
consider and  to  come.baclL  again  to  the  true 
mle  of  the  Constitution. 

How,  I  propose  to  prove  that  at  the  time 
ttiia  Constitution  was  proposed,  at  the  time  it 
was  discussed,  both  in  the  convention  and  in 
public  discussions,  and  in  the  conventions  of 
the  states  that  adopted  it,  the  principles  and 
practice  of  the  government  which  led  these  gen- 
tlemen to  employ  these  terms  so  industriously 
and  carefully  as  they  did,  demonstrate  beyond 
cavil  or  doubt  that  a  tax  upon  the  person  in 
respect  of  his  income  did  not  fall  within  the 
categoiy  of  the  words,  duties,  imposts,  and 
excises,  but  that  it  fell  within  the  terms  and 
description   of  capitation  and   other   direct 


I  hare  looked  at  Johnson's  dictionaryr-the 
great  dictionary  at  that  time — and  in  Jacob's, 
of  the  editions  of  those  dates  and  in  the  acts  of 
Parliament,  and  in  Blackstone,  and  in  Coke, 
and  everywhere  this  distinction  appears  in  the 
clearest  way. 

Our  fathers  who  built  this  Constitution  were 
as  familiar  with  Blackstone  as  any  of  iis  below 
the  bar  are.  They  were  as  familiar  with  Coke. 
They  knew  as  much  of  the  meaning  of  the 
English  languai^e  as  anybody  who  has  suc- 
ceeded them.  There  can  be  no  improvement 
upon  the  clearness  and  the  style  of  the  lan- 
guage of  the  Constitution  of  the  United  States. 
There  are  fewer  phrases  in  it,  probably,  that 
are  capable  of  different  constructions  and 
equivocal  interpretations  than  any  other  similar 
number  of  words  in  any  document  existing. 

Blackstone  treats  of  taxes  in  his  first  vol- 
mne.  First,  there  is  the  direct  tax,  Uie  land 
tax,  and  the  subsidies,  and  all  that  variety  of 
things,  there  being  no  income  tax,  eo  nomine 
except  upon  official  salaries,  etc.,  and  there 
were  stamps,  etc.,  but  the  idea  of  income  at 
that  time  as  being  a  measure  of  the  contribu- 
tion that  the  subject  should  make  to  the  com- 
mon treasury  was  found  in  their  arrangement 
of  their  tax  system  in  this  way:  The  vfdu- 
ation  was  made  on  all  the  land  and  property, 
etc,  in  the  several  counties,  and  then  when 
they  wished  to  raise  a  levy  of  a  certain  amount 
this  was  apportioned  among  the  counties  lust 
as  the  Constitution  says  direct  taxes  shall  be 
apportioned  among  the  states,  following  the 
course  of  the  English  taxes.  Then  it  came  at 
last  to  the  idea  of  adjusting  that  amount,  the 
amount  usually  paid  on  the  land  and  the  prop- 
erty, which  was  already  in  the  tax  book  and 
they  did  not  have  a  new  assessment  every 
year,  but  the  valuation  stood  a  long  time — and 
they  provided  in  the  acts  of  Parliament  that 
the  tax  should  be  paid  upon  these  ratable  prop- 
oties  in  proportion  to  the  amount  of  income 
that  the  owners  of  the  property  got  out  of  them. 
If  the  man's  property  was  rat^  at  one  hun- 
dred pounds  for  instance,  he  was  to  pay  a  tax 
of  a  penny  In  the  pound;  if  his  property  was 
rated  at  a  1000  pounds  and  his  income  was 
600  pounds,  and  then  he  had  to  pay  a  tax  at 
the  rate  of  six  pence  in  the  pound,  and  so  on. 
That  was  the  state  of  that  kind  of  taxation  at 
at  the  time  our  Constitution  was  formed. 
That  was  the  manner  of  regulating  the  bur- 
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dens  and  taxes  that  were  paid  upon  things 
and  real  estate  and  property  by  the  in- 
habitants of  the  various  counties  of  England; 
and  that  our  foreTatuers  knew  when  they  made 
Uiis  Constitution;  and  our  forefathers  knew  it 
was  a  direct  tax  as  distinguished  from  duty, 
excise  and  impost 

But  it  may  be  said  that  duties  cover  any 
kind  of  taxes.  So  it  would  in  its  general  and 
broadest  sense,  but  when  our  Constitution  dis- 
tributes its  description  of  subjects  and  modes 
of  taxation,  and  says  taxes,  and  then  says 
duties  and  excises  and  imposts,  is  it  not  obvi- 
ous that  they  intended  to  throw  one  part  of 
the  things  into  one  class  and  the  other  into  the 
other,  and  that  duties  were  put  into  the  asso- 
ciation where  they  belonged  according  to 
Blackstone,  as  those  imposts  which  were 
usually  imposed  upon  customs,  sometimes  up- 
on exports  (which  our  Constitution  forbids) 
but  always  upon  imports,  which  our  Constitu- 
tion, of  course,  allows. 

Blackstone  says,  in  speaking  of  these  taxes, 
that  they  are  "the  customs,  or  the  duties,  toll, 
or  tariff  payable  upon  merchandise  exported  or 
importea. 

So  I  say,  that  in  all  the  dictionaries  of  the 
time,  that  in  all  the  commentaries  of  the  time, 
in  all  the  statutes  of  the  time  in  that  kingdom 
from  which  we  drew  our  inspirations  of  public 
liberty  and  our  principles  of  Judicial  Justice, 
there  was  never  a  thought  or  a  suggestion  of 
an  income  tax  except  as  direct  taxation  upon 
the  body  of  the  property  of  the  kingdom,  reg- 
ulated from  time  to  time  and  graduated  as  a 
direct  tax,  according  to  the  ability  of  the  per- 
son that  owned  the  property,  as  shown  some- 
times by  his  income  for  one  year  and  some- 
times by  the  average  for  three  years. 

If  that  be  so— and  it  is  so— how  is  it  possible 
for  us  in  an  intellectual  sense,  the  matter  being 
rea  nova,  to  conclude  that  a  tax  upon  personal 
incomes  falls  under  the  head  of  duties,  im- 
posts, and  excises,  to  be  uniform  throughout 
the  United  States?  And  a  tax  which,  at  that 
time,  if  the  power  had  then  been  exerted  in 
that  way,  would  have  accomplished  the  very 
mischief  and  the  wrong  that  the  founders  of 
that  Constitution  intended  to  prevent,  by  im- 
posing almost  the  entire  burden  of  the  govern- 
ment upon  three  or  four  states. 

And  now  we  are  to  be  told,  after  a  century, 
that  it  is  found  convenient  by  a  Congress  that 
is  short  of  money  to  impose  an  income  tax 
based,  not  upon  the  principle  of  population, 
but  upon  a  principle  which  produces  precisely 
the  result  which  the  framers  of  the  Constitu- 
tion intended  and  labored  to  prevent. 

For  when  you  look  at  it  you  will  find,  on 
this  basis  of  a  division  at  $4000— and  I  feel 
perfectly  safe  in  stating  it,  for  it  is  a  thing 
which  the  intelligent  Judicial  Judgment  is 
bound  to  know — that  at  least  ninety-five  per 
cent  of  all  the  monev  that  is  raised  from  the 
tax  will  be  paid  by  less  than  two  per  cent  of 
the  taxable  inhabitants  of  the  United  States, 
the  taxable  voters  of  the  United  States. 

Why,  Just  look  at  it.  At  five  per  cent, 
which  is  now  a  rate  of  interest  as  high  an,  or 
higher  than,  anybody  can  expect  to  get  by  in- 
vestments, $40(K)  which  is  exempt,  as  we  call 
it,  represents  a  fixed  and  certain  capital  in 
property  of  $80,000.    And  Congress  has  asked 
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you  to  decide  that  It  is  within  its  coDStitutional  | 
competence  to  declare  that  all  citizens  of  the 
United  States  who  own  property  above  the 
amount  of  $80,000  shall  pay  fill  the  taxes.  I 
do  not  say  they  hare  said  that,  for  this  is  only 
a  part  of  the  indirect  taxing  system.  But  if 
this  be  valid,  I  say  it  is  within  their  compc 
tence;  and  they  ask  you  to  decide  that  it  is 
within  the  competence  of  Congress  to  declare 
that  only  those  citizens  whose  property  exceeds 
$80,000  shall  bear  any  part  of  the  burdens  of 
this  government,  and  that  is  to  be  declared  by 
the  ninety-five  per  cent  of  all  the  voting  popu- 
lation of  the  United  States  in  their  respective 
states  in  electing  members  of  Congress,  who, 
with  their  constituents,  by  the  same  Act  of 
Congress,  are  to  pay  nothing  at  all. 

And  this  we  call  free  government,  a  govern- 
ment of  equal  protection  of  the  laws;  we  call 
it  constitutional  government  Three  fourths, 
nine  tenths  of  the  people  of  this  government, 
paying  nothing  toward  carrying  it  on,  shall  be 
at  liberty,  under  a  Constitution  which  has 
been  supposed  always  to  be  framed  to  protect 
the  rights  of  mioorities,  to  impose  all  the 
taxes  of  government  upon  those  who  own 
property  amounting  to  more  than  $80,000, 
and  nothing  on  those  who  own  less.  The 
philosophical  considerations,  the  political  con- 
siderations— not  those  of  party,  but  the  philo- 
sophical considerations  of  men  who  love 
liberty  and  wish  it  to  be  perpetuated,  are  all 
arrayed  against  such  a  scheme  of  government. 
What  will  become  of  a  country,  and  how  long 
will  it  last,  where  taxation  and  all  its  burdens 
and  expenses  are  imposed  by  those  who  pay 
nothing,  upon  a  very  small  minority  of  their 
fellow  citizens? 

This  would  be  followed  by  further  invasions 
of  private  and  property  rights,  as  one  vice  fol- 
lows another,  and  very  soon  we  should  have, 
possibly,  only  one  per  cent  of  the  people  pay- 
ing the  taxes,  and  finally  a  provision  that  only 
the  twenty  people  who  have  the  greatest  estates 
should  b^r  the  whole  taxation,  and  after  that 
communism,  anarchy,  and  then,  the  ever  fol- 
lowing despotism. 

But  it  may  be  said  that  as  to  the  quantum 
the  citizen  is  to  pay,  that  is  a  matter  that  the 
Constitution  of  the  United  States  and  of  the 
several  states  cannot  deal  with;  that  this  falls 
within  the  judgment  of  the  lefl;i8lative  depart- 
ment of  the  government  and  that  the  judicial 
power  has  nothing  to  do  with  it.  If  this  is  so, 
the  sooner  we  find  it  out  the  better.  If  not  so, 
the  sooner,  for  the  peace  and  welfare  of  these 
United  States,  it  is  adjudged  by  this  tribunal 
of  last  resort,  the  sooner  legislauve  bodies  will 
recofirnize  the  fact  that  they  idso  are  bound  by 
the  fundamental  law. 

Juiiiee  Harlan:— Have  you  formulated  in 
your  own  mind  any  general  rule  bv  which  we 
are  to  determine  whether  a  tax  is  direct  or  in- 
direct? 

Mr.  Edmukds:— I  have.  I  am  perfectly 
ready  to  state  it  But  like  most  general  rules. 
It  requires  exceptions,  as  all  Judicial  courts 
know  and  all  people  acquainted  with  affairs 
know.  It  is  almost  impossible  to  state  a  gen- 
eral rule  which  will  not  have  its  exceptions, 
and  Its  qualifications,  and  its  variations. 

But  my  definition  is— and  I  believe  it  to  be 
generally  found  to  be  universally  true— that  a 
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direct  tax  is  a  tax  upon  every  kind  of  pnp' 
erty  and  upon  every  kind  of  person  in  reapccS 
of  himself,  or  in  respect  of  his  pcoperty,  either 
in  existence  or  acquired,  or  to  be  acqoired, 
and  not  in  respect  to  his  Toluoiary  filing; 
pursuits,  or  acts,  as  Importing  goods  whidi  1m 
may  import  or  not  import  as  ne  pleases,  doC  in 
respect  of  his  being  a  trader  or  manufacturer, 
etc,  in  all  of  which  cases  he  is  taxed  as  a  ood- 
sequence  of  his  free  choice  of  business  and  im 
all  of  which  the  burden  Is  to  some  d^nm 
moved  on — but  In  respect  of  things  that  heUmg 
to  the  existence  of  property  as  an  eati^f— • 
state  of  phvsical  being. 

Duties,  imposts,  and  excises  are,  In  larn 
degree,  and  aJmost  universally,  heavy  or  UgSc 
upon  each  person,  depending  upon  his  owm 
will.  If  we  say,  as  some  writers  do.  that  Indi- 
rect taxes  are  those  upon  ccmsumpilon  whi^ 
are  not  taxes  which  bear  unequally  upon  tlM 
so-called  poor  and  the  so-called  rich,  becsaae 
we  all  know — it  Is  an  every  day  experience- 
that  there  are  people  in  this  voy  town  and 
probably  in  this  very  room — I  know  there  sra 
— who  live  respectably  and  comfortably  npoe 
half  that  it  costs  some  who  are  neighbors. 

Justice  Shibas: — Have  yon  any  definikioa  of 
the  word  •'excise?*' 

Mr.  Edmunds: — ^Yes,  sir;  and  I  will  reed 
one  which  I  think  your  honors  will  not  oo«- 
sider  impertinent,  for  I  take  It  out  of  old  Sain- 
uel  Johnson,  with  whom  yon  are  all  so* 
quainted,  and  then  I  will  read  another.  This 
is  Samuel  Johnson's  definition:  "A  hateful 
tax  levied  upon  commodities,  and  adjudged, 
not  by  the  common  judges  of  property,  but 
wretches,  hired  by  those  to  whom  this  ezciss 
is  paid." 

Jmtiee  Harlan:— That  la  evidently  jam 
definition  of  an  income  tax. 

Mr.  Edmunds: — Oh,  no.  Income  Is  not  a 
commodity.  It  does  define  It  in  aome  of  Its 
administrative  characteristics.  But  to  be  seri- 
ous, If  your  honors  will  excuse  me  for  that,  I 
will  read  you  the  definition  from  an  editioo  of 
Jacob's  law  dictionary  which  was  printed  ss 
near  the  time  of  the  adoption  of  the  Coostitii- 
tion  as  I  could  get  It  from  the  library;  and  I 
have  no  doubt  the  word  had  predaely  this 
definition  at  the  time  of  the  adoption  of  the 
Constitution.  This  edition  was  printed  ia 
1808:  **An  inland  imposition  paid  sometines 
on  the  consumption  of  the  comnAodity,  or,  frs> 
quently,  upon  the  retail  sale,  which  m  the  kit 
stsge  before  consumption." 

The  following  Is  taken  from  Johnsoo'fe  dle> 
tionary,  as  it  was  customary  in  ihat  tisM  to 
thus  ulustrate  the  meaning  of  a  word: 

**The  people  should  pav  a  ratable  tax  for 
their  sheep,  and  an  excise  for  ererytbliig  they 
should  eat,'* 

When  the  word  ^'duty**  is  used  In  a  ela«  it 
these  definitiona,  you  find  there  the  words 
merchandise  and  goods  in  connection  with  i^ 
alwavs  bringing  hi  the  IdcM^  the  ruling  kles» 
that  indirect  taxes  are  levied  upon  oonsuap* 
tion  as  it  is  called,  always  takes  the  thhig  H 
movement — transactions  among  men,  ia  r»> 
spect  to  which  they  are  the  masters  of  thsir 
own  conduct,  and,  therefore,  are  not  rega- 
lated  as  to  how  much  tax  they  all  pay,  aocOT> 
ing  to  the  kind  of  bualnesa  they  choose  ts 
carry  on,  and  the  amount  and  valoe,  etc.,  of 
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the  commodities  they  chooee  to  eoDsume. 
While  in  the  caise  of  a  direct  tax,  such  as  an 
income  tax«  and  on  land  and  property,  as  it  is 
ia  the  atate  I  live  in,  the  will  of  the  man  or 
taxpayer  baa  nothing  to  do  with  it.  I  think 
the  distinction  is  clear  and  obvious.  It  ex- 
isted then  and  it  exists  still. 

JusUe^  Brown  : — ^Is  not  the  distinction  some- 
what like  this:  That  direct  taxes  are  paid  by 
the  taxpayer  both  immediately  and  ultimately; 
while  indirect  taxes  are  paid  immediately  by 
the  taxpayer  and  ultimately  by  somebody  else? 

Mr.  Esmonds: — Yes,  sir;  that  is  a  much 
dearer  definition  than  I  have  given,  though  I 
think  the  whole  burden  rarely  falls  on  the  last 
nan.  It  is,  I  think,  borne  partly  by  each 
agent  in  the  movement.  The  income  of  a 
man  is  inseparable  from  him.  It  is  as  insep- 
arable from  a  man  as  his  character  is,  or  his 
name.  It  is  there.  It  is  personal.  It  begins 
and  ends  with  him.  It  was  for  that  reason 
that  I  read  the  definitions  in  existence  at  the 
time  this  Constitution  was  made — as  a  capita- 
tion tax  included  an  inoome  tax. 

I  come  now  to  the  point  of  uniformity. 
The  dictionary  meaning  of  "uniform"  is: 
**HHviDg  always  the  same  form,  manner,-  or 
degree;  not  varying,  or  variable;  unchanging; 
eonsistent;  equable;  homogeneous." 

I  liaTe  to  6ul>mit  that  the  phrase  in  the  Oon- 
ttitution,  ''duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States,"  is 
not  a  merely  geographical  phrase.  I  take  it 
that  my  learned  friends  on  the  other  side  will 
agree  that  the  word  "uniform"  is  not  a  geo- 

gaphical  word  taken  alone.  And  what  the 
institution  meant,  after  it  had  provided  that 
direct  taxes  should  be  apportioned  according 
to  population,  and  so  on,  by  the  requirement 
tbat  duties,  excises,  and  imposts  should  be 
uniform  throughout  the  United  States,  was 
that  they  mu6t  be  assessed  and  collected  upon 
the  principles  of  fundamental  Justice  and  of 
equality  that  are  implied  in  the  very  name  of 
taxes  in  a  constitutional  government  of  free 
men.  And  I  submit  that  it  would  not,  in  a 
direct  tax  case,  have  been  within  the  compe- 
tence of  Congress,  having  imposed  a  direct 
tax  upon  lands  and  apportioned  it  among  the 
Slates  according  to  population,  to  say  tbat  in 
any  one  state  or  all  states  the  owners  of  two 
hundred  acres  of  land  should  pay  all  the  tax, 
and  all  the  owners  of  less  than  two  hundred 
acres  should  pay  none,  idthough  the  Constitu- 
tion said  nothing  about  it. 

And  so  in  regard  to  uniformity  under  the 
other  class — duties,  imposts,  and  excises. 
When  it  speaks  of  uniformity  throughout  the 
United  States  it  means,  I  submit,  literally  and 
grammatically,  not  merely  that  it  shall  be 
everywhere  the  same,  but,  first,  that  it  shall 
be  uniform  p&r  m,  and  after  being  uniform  per 
M,  that  the  uniformity  shall  be  universal  as  to 
places. 

Jii$tiee  Habi«an:— You  think  thew<»d  "uni-^ 
iwm"  necessarily  implies  equality? 

Mr.  Edmunds: — I  do.  The  dictionary  says 
so.    One  of  its  definitions  is  equable. 

JuUioB  Whitb: — ^Then  the  use  of  both  the 
words  "equal"  and  "uniform"  was  mere  tau- 
tology? 

Mk.  £DMUifD8:^Te8.  The  word  "equal" 
Was  in  the  original  draft,  and  when  being  re- 
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vised  it  was  stricken  out,  not  by  the  commit* 
tee  that  was  reforming  it,  but  by  the  commit- 
tee on  style,  as  tautology.  Thus  making  of 
this  instrument,  as  I  said  before,  as  perfect  a 
model  of  symmetrical  and  concrete  English  as 
was  ever  printed  in  the  world. 

So  I  maintain  that  it  is  not  merely  or  chiefly 
a  geographical  word,  but  also  a  word  qualify- 
ing duties,  imposts,  exercises,  thus  made  equa- 
ble and  homogeneous  in  respect  to  the  things 
and  the  persons  to  which  they  applied,  and 
that  the  c^ality  shall  be  everywhere. 

Justice  Whitb: — If  your  rule  applies  here, 
how  do  you  meet  the  statement  made  by  you 
a  while  ago  in  discussing  the  question  of  the 
exemption  of  a  certain  amount  of  furniture, 
which  was  universally  not  taxed. 

Mr.  Edmunds:— I  meet  it  upon  the  principle 
and  practice  that  existed  when  the  Constitu- 
tion was  formed,  and  that  has  existed  in  every 
government  since,  that  the  lawmaking  power 
does  not  tax  things  that  are  of  so  small  value 
that  the  cost  of  collection  of  the  tax  is  more 
than  the  amount  of  the  tax;  and  in  dealing  af- 
firmatively by  the  implied  consent  prevailing 
iu  every  constitution  among  civilized  men,  the 
principle  and  practice  of  leaving  to  the  whole 
body  of  the  citizens  those  smaU  personal  ef- 
fects, etc.,  like  furniture,  family  bibles,  etc, 
free  from  taxation.  And  it  is  upon  that  prin- 
ciple and  practice  that  charities  and  churches 
and  schools  and  libraries  and  public  buildings 
have  been  exempted;  and  also  for  these  latter 
things  that  they  are  things  devoted  to  the  pub- 
lic use  in  one  way  and  another,  and  therefore 
taxing  them  is  merely  taxing  the  public  for 
itself,  and,  consequently,  of  no  advantage.  It 
seems  so  to  me. 

Jt/s^t(^  Whitb: — How  do  you  meet  the  argu- 
ment advanced  by  the  other  side  in  regard  to 
the  construction  of  the  specific  duties  levied  in 
all  the  tariffs  during  the  last  thirty  years?  For 
instance,  take  the  imposition  of  two  cents  per 
pound  on  cotton  without  reference  to  the  value 
of  the  cotton.  That  would  strike  at  the  root 
of  legislation  which  has  existed  since  the 
foundation  of  the  government.  Is  not  that  a 
necessary  consequence  of  that  construction? 

Mr.  Edhunds:~I  think  not,  sir. 

Justice  White: — I  would  like  to  see  why. 

Mr.  Edmunds: — The  introduction  of  com- 
modities from  foreign  countries  in  the  United 
States  is  one  that  depends  upon  the  free  will 
of  the  importer.  There  is  no  statute  of  the 
United  States  that  commands  any  citizen  of 
Louisiana,  of  Vermont,  of  Iowa,  or  of  Texas, 
or  of  California  to  do  anything  of  the  kind. 
Congress  having  the  power  to  exclude  alto- 
gether or  to  admit  imports,  has  the  power  to 
say  that  thev  shall  be  admitted  upon  any 
qualification  it  likes. 

It  may  say  you  may  brine  them  into  the 
country  upon  terms  prescribed  or  not,  as  you 
please.  It  is  the  granting  of  a  privilege.  You 
may  exclude  or  admit  them,  just  the  same  as 
a  state  grants  or  refuses  corporate  rights. 

There  is  another  thing  i(  seems  to  me,  and 
that  is  that  in  nearly  all  cases  where  specific 
duties  have  been  assessed,  and  probably  in  all 
cases,  those  specific  dnties  are  based  on  the 
value  of  the  article. 

Then  again,  the  language  of  this  Constitu- 
tion aa  applied  to  one  set  of  subjects  may  have 
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ooe  meaniDg,  and  when  applied  to  another 
Mt  the  meaning  varies,  as  we  all  know  it  may, 
and  it  has  been  decided  by  this  court  it  may 
sometimes.  Again,  if  all  of  a  whole  body  of 
men  ur  things  are  embraced  in  a  tax  or  other 
burden  the  imposition  would  be  uniform, 
without  regard  to  any  particular  difference 
in  the  circumstantial  characteristics  or  quali- 
ties of  the  men  or  things.  A  tax  on  polls  does 
not  distinguish  between  tall  and  short  men,  or 
their  wealth  or  health.  A  tax  on  all  horses, 
per  head,  would  be  uniform.  A  tax  on  all 
cotton  at  so  much  per  pound  would  be  uniform. 
But  in  every  such  case  the  tax  would  be  direct. 

Some  allusion  has  been  made  to  the  Edye  y. 
BoberUtm  {^Head  Money  Cam*^  112  U.  8. 580 
(28:  798).  I  will  only  say  a  word  about  this. 
The  taxes,  so  called,  could  not  be  geogra- 
phically uniform,  because  it  is  perfectly  clear 
that  in  a  state  like  Montana,  and  many  others 
which  are  not  on  the  water,  where  no  ship 
could  possibly  get  in,  such  a  tax  could  not  ap- 
ply, but  they  could  be  and  were  intrinsically 
uniform  as  to  men  and  things. 

Congress  liad  pasped  a  law  that  people  com- 
ing by  a  vessel  should  pay  a  tax;  but  suppose 
Congiess  had  said  that  in  the  port  of  New 
York  thd  people  coming  by  line  A,  the  Cunard 
Line,  we  will  call  it,  should  pay  ten  dollars; 
and  (he  people  coming  by  the  International 
Line  (the  Paris  and  New  York)  into  the  same 
port,  should  pay  fifteen  dollars  a  head.  What 
do  you  thiuk  would  have  been  the  decision  in 
that  case?  Would  my  learned  brother  Carter 
say  that  was  uniform?  I  take  it  not.  You 
would  say  that  Congress  had  no  power  to  do 
anything  of  the  kind, 

1  shall^k  your  honor's  attention  for  only  a 
few  moments  more  with  respect  to  the  general 
aspects  of  this  case.  I  insi&t  that  the  inherent 
quality  of  taxation  in  a  government  professed 
to  be  lounded  on  democratic  principlts  (as  in 
England  it  exists  on  an  unwritten  conHitution 
—for  the  government  of  England  is  founded 
on  democratic  principles — it  Sin  some  respects 
more  democratic  than  ours — administrations 
come  and  go  by  the  msre  will  of  one  branch 
of  that  government),  with  written  constitu- 
tions, with  equal  rights,  equal  responsibilities, 
equal  duties,  is  that  the  name  and  idea  of  tax- 
ation is  the  imposition  of  burdens  upon  its 
people  for  their  common  benefit  which  bur- 
dens, in  order  to  be  Just,  must  be  equal  as  far 
as  human  exertion  can  make  it  so.  It  must 
not  be.  as  it  is  in  this  case,  intentionally  and 
tyrannically  and  monstrously  unequal.  It  it 
were  a  state  tax  in  the  state  of  Vermont  which 
provided  that  all  persons  owning  property 
worth  more  than  $80,000  should  pav  all  the 
taxes  of  the  state,  and  those  having  less  shall 
pay  none,  propably  not  exceeding  one  hun- 
dred persons  In  that  rural  and  modest  state  to 
which  I  belong— certainly  less  than  two  hun- 
dred—would bear  the  whole  expenses  of  the 
state. 

I  maintain,  therefore,  that  pervading  every 
line  of  the  instrument  providing  for  Uie  dis- 
tribution and  exercise  of  the  powers  of  this 
government,  the  power  to  impose  taxes,  direct 
and  indirect,  must,  to  greatest  degree  possible, 
be  so  exercised  that  the  taxes  bear  upon  its 
people  eoually  in  respect  of  the  subjects,  per- 
sons, and  rates  to  which  they  can  apply.    Al< 
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lowing  large  latitude  as  to  where  we  draw  tto 
lines,  still  the  taxes  must  be  laid  as  nearly 
equal  as  fair  human  exertion  can  make  iheia. 
And  when  3  ou  find  a  case  where  Congress  or 
a  state  legislature  has  undertaken  deiiberateij 
to  make  a  discrimination  which  throas  all  th* 
burden  upon  a  very  small  minority  of  the 
pie,  and  on  purpose  to  do  it.  and  not  from 
necessity  of  the  situation,  and  a  tax  which  re- 
lieves the  vast  majority,  which  is  just  u  aUb 
to  bear  it  as  the  minority,  you  must  decide 
that  the  Congress  has  gone  beyond  the  bound- 
ary of  its  powers,  and  that  the  judicial  power 
which  Hamilton    so  prophetically  saia  eas- 
braced  the  majesty  and  the  justice  of  the  gov- 
ernment, is  bound  to  tee  it  and  to  hold  the 
calm  and  regnant  shield  of  the  CoostitntkM 
between  the  citizen  and  despotism. 

80  I  maintain  that  it  is  a  fundamental  pri»- 
cipal,  written  or  unwritten,  that  the  burdeaa 
of  taxation  should  bear  equally.    Bat  ibe  5ch 
and  14th  Amendments  of  the  Constitotion  cer- 
tainly would  relieve  us  of  all  difllcolty,  if  any 
exists,  in  the  fundamental  principles  I  have 
staled.    Takethe  14th  Amendment    Inleraa 
it  does  not  say  that  Congress  shall  not  deay  10 
all  the  people  the  equal  protecticMi  of  the  law^ 
Suppose  it  had  said  that  Congress  may  deay, 
although  the  state  may  not,  to  all  the  peopia 
the  equal  protection  of  the  laws?    Eveiybody 
wouTd  have  said  that  it  was  a  monstrotis  propo- 
sition, and  if  this  court  had  the  power  of  tha 
highest  courts  in  Great  Britain,  yon  wo«M 
have  said  sndi  a  provision  in  the  Constitniioa 
was  void  as  against  natural  law.    But  I  belief* 
it  is  now  understood  by  this  court,  and  eferj* 
body  in  this  land,  that  the  principle  and  ibe 
substantiiU  application  of  the  provisions  of  the 
141  h  Amendment  are  just  as  binding  worn 
Congress  as  they  are  upon  the  states,  aod  ss 
Congress  was  and  is  a  body  of  delegated  pow> 
ers,  that  it  was  not  necessary  to  say  that  Coa- 
gress  is  not  to  deny  to  anybody  the  eqosl 
protection  of  the  laws,  because  no  power  was 
delegated  to  them  to  do  such  monstrous  thlafa 
It  is  true  that  the  attainment  of  perfect  eoast* 
ity  in  taxation  is  a  baseless  dream,  as  has  best 
said.    But  it  does  not  follow  thai  the  legisla- 
tive power  can  lawfully  and  purposely  go  to 
the  other  extreme  and  impose  taxes  oroad^ 
designed  to  be  unequal,  and  by  false,aad  srM- 
trary  classification  set  one  greal  body  of  olA> 
zens  in  conflict  with  another. 

It  appears  to  me,  that  it  is  the  grand  mMoa 
of  this  court  of  last  resort*  Indepeodeat  and 
supreme,  to  bring  the  Congress  back  to  a  tnn 
sense  of  the  limitations  of  \Va  powers.  HasiQ- 
ton.  in  one  of  his  letters,  stated  the  great  tratk, 
that  "in  framing  a  govemtoent  which  is  fobs 
administered  by  men  over  men,  the  great  difl- 
culty  lies  in  this— you  must  first  eaabls  Ihs 
government  to  control  the  governed:  aad,  it 
the  next  place,  oblige  ii  to  control  ttsetf.  k 
dependence  on  the  people  Is,  no  doubt,  a  pi^ 
mary  control  on  the  goyenuneot;  but  szpa 
rience  has  taught  mankind  to  insist  on  aBzl> 
iary  precautions." 

Argument  of  Mr.  RJehmrd  Olsagr*  ^^ 
Gen,,  by  leave  of  the  court,  for  the  DaHii 
8utes: 

The  chief  interest  of  the  goyeminent  li  Iki 
present  litigations  relates  to  the  coostltatkasl 
questions  which  the  several  plaiaUflis  alkftt* 
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to  fBTolved.  I  am  willing  to  assume  that  the 
ooBsUtutional  issues  the  plaiDtifls  desire  to 
have  settled  are  so  presented  by  these  litiga- 
tkma  that  the  court  either  must,  or  properly 
nay.  consider  and  determine  them. 

The  plaintiff's  bill  and  briefs  and  arguments 
show  that  many  of  the  alleged  objections  to 
the  validity  of  the  income  tax  law  are  simply 
perfunctory  in  character.  They  are  taken 
pro  forma,  by  way  of  precaution,  because  of 
the  possibility  of  a  point  developing  in  some 
nnezpected  connection.  That  makes  it  proper 
to  sift  out  at  the  outset  the  exact  propositions 
upon  which  alone  the  plaintiffs  can  and  do 

glace  any  real  reliance.  I  think  no  time  need 
e  spent  in  discussing  the  averments  that  the 
income  tax  law  is  an  invasion  of  vested  rights, 
or  takes  property  without  the  due  process  of 
law.  These  propositions  are  pure  generalities, 
and  if  there  is  anything  in  them  it  is  because 
they  comprehend  others  which  are  more  spe- 
cific and  which  are  the  only  real  subjects  of 
profitable  discussion.  Again,  sup.  ose  it  to  le 
true  that  the  income  tax  law  un  .eriukes  to  as- 
certain the  income  of  citizens  by  methods 
which  are  not  only  disagret  able,  but  are  in- 
fringements of  personarrigbts.  Th«  conse- 
quence is,  not  that  the  law  is  void,  but  that 
tne  hotly  denounced  inquisitorial  methods 
which  are  merely  ancillary  to  its  operation 
cannot  be  resorted  to.  The  like  considerations 
apply  to  the  oblection  that  the  law  is  to  be 
pronounced  void  because  taxing  the  agencies 
and  instrumentalities  of  the  governments  of 
the  several  states. 

There  seems  to  be  no  good  reason  why  the 
Income  of  state  and  municipal  securities shoul  1 
not  be  taxable  by  the  United  States  when  it  is 
assessed  as  part  of  the  total  income  of  the  re- 
q)ective  owners  under  a  law  assessing  income 
generally  and  not  discriminating  between  those 
securities  and  others  of  like  character.  In 
making  that  suggestion  I  do  not  overlook  the 
able  and' elaborate  opini<n  of  the  supreme 
court  of  the  district  holcii  er,  Inrf^ely  on  the 
ground  of  want  of  power  in  t!re  United  States, 
that  this  income  tax  law  properly  construed 
has  no  application  to  the  income  from  state 
and  municipal  securities.  But  suppose  that 
the  statute  must  be  interpreted  as  taxing  and 
unlawfully  taxing  state  agencies  and  instru- 
mentalities. The  result  is,  not  that  the  law 
is  bad  in  toto,  but  that  it  is  bad  only  as  to  the 
income  of  state  and  municipal  securities.  The 
plaintiffs  seek  to  meet  this  view  by  alleging  in 
their  bill  that  the  income  from  state  and  mu- 
nicipal securities  throughout  the  country 
amounU  to  $65,000,000.  Having  made  that 
allegation,  they  then  declare  that  it  was  the 
intent  of  Congress  snd  is  necessary  to  accom- 
plish the  general  purpose  of  the  law,  that  this 
$65,000,000  should  be  taxed.  But  the  declara- 
tion is  mere  assertion  without  evidence  in  its 
support.  The  plaintiffs  do  not  even  attempt 
to  give  the  assertion  an  air  of  probability  by 
comparing  this  $65,000,000  of  income  which 
the  law  cannot  reach  with  the  other  and  re- 
maining income  which  the  law  does  reach. 
Yet  thev  certainly  would  have  made  the  at- 
tempt if  the  comparison  would  show  thai  this 
$65,000,000  of  nontaxable  income  is  so  large  a 
proportion  of  the  entire  income  of  all  the  peo 
pie  of  the  country  as  to  make  it  inconceivable 
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or  even  highly  improbable  that  Congress  could 
mean  to  tax  income  at  all  unless  this  $65,000, 
000  were  included  as  part  of  it. 

If  I  am  right  in  these  observations,  the  con- 
stitutional contention  of  the  plaintiffs  simmers 
down  to  two  points,  one  is  that  an  income  tax 
is  a  direct  tax  and  must  be  imposed  according 
to  the  rule  of  apportionment  I  do  not  stop 
to  discuss  the  (question  what  the  constitutionid 
rule  of  apportionment  is.  I  do  not  think  I 
ought  to  delay  the  court  for  any  considerable 
time  with  the  question  whether  an  income  tax 
is  direct  or  indirect.  Scientifically,  economi- 
cally, practically,  it  may  be  either  the  one  or 
the  other  without  the  result  of  the  present 
case  being  In  the  slightest  degree  affected. 
In  them,  the  only  material  point  is,  is  an  in- 
come tax  "direct*' or  otherwise,  in  the  sense 
in  which  the  term  "direct"  is  used  in  the  Con- 
stitution? The  answer  is  that  it  is  not  a  "di- 
rect" tax  within  the  meaning  of  the  Constitu- 
tion unless  at  least  five  concurring  Judicial 
expressions  of  opinion  by  this  court,  the 
earliest  in  1T96.  when  three  leading  spirits  of 
the  constitutional  convention  were  on  the 
bench  and  the  last  in  1880,  have  all  been  er- 
roneous and  ought  now  to  be  reversed.  But. 
whether  or  not  they  be  erroneous  is,  matter  of 
the  srravest  doubt,  and,  were  it  ever  so  certain, 
no  idea  of  reversing  them  ought  now  to  be 
i^rriously  considered.  A  constitutional  exposi- 
tion  practically  coeval  with  the  Constitution 
itself,  that  has  been  acted  upon  ever  since  as 
occasion  required  by  every  department  of  the 
government,  that  is  not  irrational  in  itself  nor 
vicious  in  iU  workings,  and,  that  instead,  dur- 
ing a  stress  and  strain  such  as  that  of  the  civil 
war,  was  found  of  the  greatest  value  to  the 
Republic,  deserves  to  be  considered  as  immu- 
table as  if  incorporated  into  the  text  of  the 
Constitution  itself.  To  reject  it  after  a  cen- 
tury's duration  is  to  set  a  hurtful  precedent 
and  would  go  far  to  prove  that  government  by 
written  constitution  In  not  a  thing  of  stable 
principles,  but  of  the  fiuctuating  views  and 
wishes  of  the  particular  period  and  the  partic- 
ular judges  when  and  from  whom  its  inter- 
pretation happens  to  be  called  for. 

In  this  connection,  therefore,  there  is  but 
one  suggestion  which  I  desire  to  very  briefiy 
notice.  A  part  of  the  income  taxable  under 
the  law  is  rents  of  land,  and  a  tax  upon  rents 
is  claimed  to  be  a  tax  upon  the  land,  and  so 
to  be  a  "direct"  tax  within  the  meaning  of  the 
Constitution.  But  the  suggestion  is  by  no 
means  novel,  and  certainly  is  not  to  be  ac- 
cepted as  sound.  There  is  a  practical  com- 
mercial sense  in  which  a  tax  upon  rents,  is 
always  a  tax  upon  land.  It  affects  the  value 
of  land;  land,  the  income  from  which  is  sub- 
ject to  a  tax.  must  sell  for  less  in  the  market 
than  land,  the  income  of  which  is  not  so  sub- 
ject. But,  except  in  that  view,  a  tax  upon 
rents  is  not  necessarily  a  tax  upon  land,  but 
may  be  a  tax  upon  a  wholly  distinct  subject- 
matter.  Instead  of  being  upon  realty,  it  may 
be  upon  so  much  personalty  wholly  dissociated 
from  the  land.  It  is,  of  course,  competent  for 
the  government  to  tax  upon  either  plan — to 
tax  rents  under  a  scheme  of  taxation  of  per- 
sonalty as  personal  property,  or  to  tax  tnem 
under  a  scheme  of  taxation  as  realty  aind  as 
representing  and  measuring  the  value  of  real 
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estate.  The  only  question  Is  of  the  Intent — 
an  intent  to  be  looked  for  and  found  only  In 
the  statute  imposing  the  tax.  That  test  being 
applied.  What  is  the  purpose  of  Congress  io 
the  present  income  tax  law?  Is  it  to  tax  land 
— ^rents  being  used  as  a  ready  mode  of  Talua- 
tion— or  is  it  to  tax  rents  as  so  much  personal 
property  irrespective  of  its  origin?  It  is  diffi- 
cult to  see  how  that  question  can  be  answered 
except  in  one  way.  No  land  is  aimed  at  or 
attempted  by  the  statute — thone  is  no  lien  on 
land  for  Its  payment — and  the  whole  scope 
and  tenor  of  the  statute  show  the  subject  of 
Uie  contemplated  tax  to  be  personal  property 
and  nothing  else.  It  is  weU  nigh  oonclnsiye 
on  this  point  that  there  is  no  provision  for  the 
Taluation  and  taxation  of  unproductive  land — 
a  provision  that  would  almost  certainly  have 
b^n  found  if  the  object  had  been  to  make  a 
real  estate  tax.  It  may  be  suggested,  how- 
ever, that  it  may  be  the  purpose  to  tax  land 
but  only  such  land  as  yields  rent.  But  there 
is  no  sign  or  symptom  of  such  an  intent  in 
any  specific  provision  of  the  statute,  while  its 
general  provisions,  as  already  observed,  con- 
template nothing  but  a  tax  on  personal  ei^tate. 
It  may  also  be  suggested  that  if  a  tax  reaches 
rents  in  point  of  fact,  it  is  a  tax  upon  land,  no 
matter  what  the  intent  of  the  taxing  statute 
may  be.  But  that  position  is  wholly  unten 
able,  because  rents  in  the  pocket  of  the  owner 
are  not  intrinsicallv  and  of  themselves  land. 
They  are  money,  like  any  other.  If  for  the 
purpose  of  a  tax  they  are  to  have  any  artificial 
character  as  the  representative  of  land,  it  is  a 
character  impressed  upon  them  from  some 
source  and  can  come  from  no  other  source 
than  the  taxing  statute  itself.  I  submit,  there- 
fore, with  great  confidence,  that  while  a  tax 
upon  rents  may  under  some  circumstances  be 
held  to  be  in  truth  and  in  fact  a  tax  upon  land, 
it  cannot  be  held  to  be  such  under  a  statute 
like  the  present  which  taxes  rents  without  re- 
gard to  land  and  merely  as  one  of  the  constit- 
uents of  income. 

This  brings  me  to  the  only  remaining  point 
^to  the  constitutional  objection  which,  not- 
withstandioff  all  that  has  been  so  earnestly  and 
foi'cibly  said  on  the  direct  tax  part  of  this  con- 
troversy, is,  I  am  satisfied,  the  plaintiffs*  main 
reliance.  The  point  is  that  the  income  tax 
imposed  by  the  statute  under  consideration  is 
not  "uniform. **  But  what  does  the  Ck>nstitu- 
tion  mean  by  "uniform"  as  applied  to  a  tax? 
But  for  the  strong  pressure  upon  the  plaintiffs' 
counsel  to  find  objections  to  this  statute  there 
would  be  no  controversy  as  to  the  meaning. 
It  is  clearly  shown  by  the  debates  in  the  con- 
stitutional convention  and  bv  the  repeated  and 
unequivocal  utterances  of  the  framers  of  the 
Constitution  themselves.  It  is  set  forth  by 
the  writers  on  constitutional  law,  who  are 
unanimous  in  their  interpretation.  It  Is  Judi- 
cially expounded  by  this  court  in  the  well- 
known  Judgments  in  the  so^^lled  *'Head 
Money  cases."  The  uniformity  of  tax  pre- 
scribed by  the  Constitution  is  a  territorial 
uniformity.  A  Federal  tax,  which  is  not  a 
poll  tax  nor  a  tax  on  land,  must  be  the  same 
in  all  parts  of  the  country.  It  cannot  be  one 
thing  in  Maine  and  another  thing  in  Florida. 
The  law  providing  for  such  a  tax  mast  be  like 
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a  bankruptcy  law  or  a  naturallxatioD  lav.  B 
must  have  the  same  operation  fiwftjmhmm, 
wholly  irrespectiTe  of  state  Unes. 

It  is  manifestl  V  impossible  for  the  plalstiiZs 
to  assent  to  this  settled  constructkni  of  Um 
word  ''uniform,'^  and  they  do  not  assent  to  it. 
They  are  compelled  to  insist  that  a  tax,  to  be 
"uniform"  within  the  meaning  of  the  Consti- 
tution, must  be  uniform,  not  only  geograplU- 
cally   but  as  between  taxpayers.    In  other 
woras,  they  make  it  prescribe  the  nature  mod 
quality  of  a  tax  as  well  as  its  local  appUcatioo. 
I  submit  that  their  contention  la  hopeless  snd 
majr  fairly  be  regarded  as  alreadV  decided 
against  them.    Let  it  be,  however,  for  preset 
purposes  that  the  adjective  '^uniform"  do-> 
scribes  and  regulates  the  properties  of  a  tax. 
I  then  beg  leave  to  submit  that  the  plaiotiflii 

?;ain  nothing  by  the  concession,  and  thai,  so 
ar  as  the  validity  of  this  income  tax  law  or 
any  other  tax  law  is  concerned,  the  wofd 
"uniform"  might  as  well  be  out  of  the  Consti- 
tution as  in  it  The  word  is  surplusage.  It 
simply  designates  and  describes  an  fswntial 
element  of  every  tax— an  element  which  is  ia- 
herent  in  every  valid  tax  and  the  absenos  of 
which  Would  be  sufficient  to  annul  attsmpCei 
exercise  of  the  taxing  power. 

For  the  basis  and  the  truth  of  this  positko 
it  is  only  necessary  to  refer  for  a  mooMot  to 
the  nature  of  the  taxing  power.    The  power  to 
tax  is  wholly  legislative,  and  in  its  essence  it 
the  power  to  raise  money  from  tlie  poblic  for 
the  public.    That  the  object  of  a  tax  most  be 
public  is  undeniable.    To  force  money  from 
the  podLCts  of  the  people  at  large  to  eoridi  a 
private  individual  is  so  clear  an  abuse  of  the 
taxing  power  that  every  court  would  so  de- 
clare on  general  principles  without  the  sid  of 
any  express  constitutional  prohibition.    Con- 
versely, to  take  the  property  of  a  single  indi- 
vidual for  public  uses  is  not  to  exerdte  tte 
power  to  tax  but  the  power  of  eminent  do- 
main, and  can  be  done  only  <m  the  cooditioa 
of  rendering  the  individual  full  indcmaity. 
These   inherent    limitations   of    the    taxisf 
power  necessarily  enter  into  and  control  evcrf 
scheme  of  taxation  and  determine  the  Mods 
and  extent  of  its  operation  upon  private  p6^ 
sons  and  estates.    Theoreticallv,  a  tax  forlks 
benefit  of  the  public  should  fall  equally  npoa 
all  persons  composing  the  public;  shookl,  is 
text-writers  and  Judges  often  express  it,  tm 
ratable  and  proportional,  and  be  so  adjoticd 
that  every  member  of  the  commuuty  thstt 
contribute  his  Just  and  equal  share  toward  the 
common   defense  and    the  general  welhra 
Moreover,  under  theoretical  and  ideal  ooadi- 
tions  such  as  can  be  conceived  of,  these  km- 
eral  maxims  would  be  actually  and  exsct^f 
applicable.    If,  for  example,  every  indifidBd 
in  a  community  were  like  every  other  ia  rft> 
spect  of  property,  of  the  ability  to  bear  tsi» 
tion,  and  of  the  benefit  to  accrue  from  isn- 
tion,  the  question  how  he  aliould  be  tsxtd 
could  recei  ve  but  one  answer.    Nothing  voald 
have  to  be  done  but  to  apply  the  rule  of  Ikiss 
and  any  other  rule  would  be  inadmissible  ftr 
obvious  reasons.    To  make  one  dmb  psy  s 
higher  rate  of  tax  than  another  when  ail  ite 
conditions  in  both  cases  are  exaotiy  sMI^ 
would,  to  the  extent  of  the  excess,  be  a  tskisf 
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of  priTale  proper^  for  public  uses  without 
■lafciog  that  special  compensatioQ  which  alone 
can  justif  J  such  a  taking. 

TazaUon,  however,  Is  an  uncommonly  prac- 
tical affair.    The  power  to  tax  is  for  practical 
ve  and  is  necessarily  to  be  adapted  to  the 
practical  conditions  of  human  life.     These 
are  nerer  the  same  for  any  two  persons,  and 
for  any  community,  however  small,  are  infin- 
itely diyersifled.    Regard  being  paid  to  them, 
nothing  ia  more  evident,  nothing  has  of  tener 
been  declared  by  courts  and  luiiBts,  than  4hat 
absolute  equality  of  taxation  is  impossible — is, 
as  characterized  in  an  opinion  of  this  court, 
only   a    ''baseless   dream.**    No   system  has 
becoi  or  can  be  devised  that  will  produce  any 
inch  result.    Suppose,  for  instance,  manhood 
taxation  was  resorted  to,  as  a  sort  of  offset  to 
manhood   suffrage,  and    that  the  public  ex- 
chequer were  sought  to  be  filled  by  a  tax 
levied  on  adult  males  at  so  much  per  head — 
tlie  inequity  and   impolicy  of   such  a   tax 
would  bo  universally  recognized  and  univer- 
sally denounced.    But  if  such  would  be  the 
fate  of  a  capitation  tax  employed  as  the  sole 
source  of  public  revenue,  hardly  less  objec- 
tion lies  to  an  od  talarem  property  tax  which 
should  make  every  owner,  without  exception 
or  discrimination  of  any  sort,  pay  in  exact 
proportion  to  the  value  of  his  estate.    Logic- 
ally and  theoretically,  no  criticism  could  be 
made  on  such  a  tax.    But  practically  it  loses 
sight  of  a  most  important  element,  to  wit,  the 
ability  to  bear  taxation,  and  ignores  the  fact 
that  exacting  $5  from  a  man  whose  annual  in- 
come is  $500  puts  upon  him  an    infinitely 
greater  burden  than  the   exaction  of    $500 
from  one  whose  annual  income  is  $50,000. 
There  ia,  at  first  blush,  plausibility  in  the  sug- 
gestion that  the  rule  should  be  that  every  per- 
son should  contribute  to  a  tax  ratably  to  the 
benefiu  derived  from  it.    But  nothing  could 
be  more  objectionable  or  would  be  more  cer- 
tainly objected  to  than  an  attempt  to  collect 
the  public  revenue  on  any  such  plan.    The 
principal  beneficiaries  of  almost  all  taxes,  of 
the  taxes  for  highways  and  schools  and  sew- 
ers, and  almost  all  other  objects  of  state  and 
municipal  expenditure,  are  the  poorer  classes 
of  the  community.    To  impose  taxes  solely 
upon  the  principle  of  the  ensuing  advantages 
rnUized  would,  in  effect,  largely  exempt  the 
more  fortunate  and  wealthy  classes  and  place 
the  greater  part  of  the  burden  upon  those 
least  able  to  bear  it 

These  considerations  serve  to  show  the  na- 
ture of  the  taxing  power;  that  it  offers  little, 
if  any,  opportunity  for  the  exploitation  of 
theories  or  for  experiment  with  abstract  gen- 
eralizations; that  it  calls  for  the  highest  prac- 
tical wisdom  to  be  applied  to  the  actual  and 
infinitely  varied  affairs  of  a  particular  com- 
munity and  people;  and  that  in  its  exercise  in 
the  selection  of  the  subjects  of  taxation,  in 
taxing  some  persons  and  estates  and  in  ex- 
empting others,  the  legislature  is  vested  with 
the  largest  and  wioest  discretion.  It  by^ 
no  means  follows  that  the  power  to  tax  is 
without  any  limits.  They  are,  so  to  speak, 
self-imposed,  that  is,  as  already  observed, 
they  result  from  the  very  nature  of  the  power 
itself.  No  country,  for  example,  no  state  of 
this  Union,  ever  adopted  a  plan  of  taxation 
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that  did  not  except  some  portions  of  the  com- 
munity from  a  burden  tbat  was  imposed  upon 
others.  The  power  to  do  so  is  unquestioned 
and  is  universally  exerci^ied.  Nevertheless, 
the  power  to  exempt  has  bounds.  It  cannot 
be  used  without  regard  to  the  end  in  view, 
nor  to  gratify  a  mere  whim  or  caprice.  A 
law,  for  instance,  providing  for  a  tax  to  be 
paid  by  the  light  complexioned  members  of 
the  community  and  exempting  the  dark,  would 
be  unhesitatiugly  pronounced  void  as  being 
not  a  use  but  an  abuse  of  the  taxing  power. 
It  would  be  an  abuse  because  the  discrimina- 
tion made  by  it  could  not  be  traced  to  any 
line  of  public  policy.  So,  having  classified 
the  community  for  the  purpose  of  a  tax,  the 
legislature  cannot  then  proceed  by  arbitrary 
selection  to  take  individuals  out  of  the  class 
to  which  they  belong.  Tbat  is  the  rule  of 
unitormity — that  is  what  ''uniform**  means  as 
applied  to  a  tax — and  that  is  its  whole  mean- 
ing as  used  in  the  Federal  Constitution,  even 
when  it  is  conceded  that  it  prescribes  the  na- 
ture of  a  tax,  not  merely  as  between  locali- 
ties, but  as  between  taxpayers.  The  rule  of 
uniformity  places  no  restrictions  upon  any 
division  of  the  community  into  classes  for 
taxable  purposes  which  the  legislature  may 
deem  wise.  It  merely  declares  that,  the 
classes  being  formed,  the  members  of  each 
shall  be  on  the  same  footing,  and  shall  be 
taxed  alike  or  be  exempted  alike  without  arbi- 
trary discriminations  In  individual  cases. 
Uniformity  between  members  of  a  class  cre- 
ated for  taxable  purposes  is  required  upon  the 
same  grounds  which  prevent  a  purely  sense- 
less and  capricious  division  into  classes.  The 
classification  must  be  such  that  it  can  be  re- 
ferred to  some  view  of  public  policy.  Being 
made  and  justified  only  on  that  principle,  any 
exemption  of  particular  members  of  a  class  is 
void  because  necessarily  in  confiict  with  the 
principle  and  preventing  its  operation. 

For  these  reasons  I  maintain  that  the  term 
"uniform'*  in  the  Constitution,  even  if  it  de- 
scribes the  properties  of  a  tax,  puts  no  limita- 
tion on  the  taxing  power  of  Congress  that  are 
not  inherent  in  the  very  nature  of  the  power. 
It  is  a  power  to  enforce  money  from  tbe  pub- 
lic for  the  public  uses.  Could  it  be  exercised 
so  as  to  produce  equality  of  taxation,  it  could 
be  exercised  in  no  other  manner.  That  not 
being  feasible  in  the  nature  of  things,  it  is  for 
Congress  and  Congress  alone  to  decide  how 
the  taxing  power  &b\\  be  applied  so  as  best 
to  approximate  that  result.  In  making  that 
application.  Congress  is,  of  course,  bound  to 
keep  in  view  the  fundamental  purpose  of  the 

giwer  and  to  aim  at  its  accomplishment, 
ence,  in  taxing  this  class  or  exempting  that, 
CoDirress  must  proceed  upon  considerations  of 
public  policy,  and  cannot  adopt  a  classifica- 
tion whicJ^  has  no  relation  to  the  end  to  be  at- 
tained and  is  founded  only  in  whim  or  caprice. 
Hence,  and  on  the  same  ground,  classes  for 
the  purpose  of  taxation  being  constituted,  the 
rule  of  taxation  or  exemption  must  be  uni* 
form  between  members  of  the  class.  But 
these  limitations  upon  its  taxing  power  being 
granted,  tbe  right  of  Congress  to  determioe 
who  shall  be  taxed  and  what  shall  be  taxed 
and  all  the  ways  and  means  of  assessment  and 
collection,  is  practically  uncontrolled.    It  is 
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quite  beside  the  Issue  to  argue  in  this  or  in 
any  other  case  that  CoDgret>8  has  mistaken 
what  public  poHcv  requires.  On  that  point 
Ck>Dgress  is  the  sole  and  flual  authority,  aud 
its  decision  once  made  controls  every  other 
department  of  the  goyerument. 

These  familiar  principles,  so  well  established 
that  any  citation  of  authorities  aud  decisions 
is,  I  think,  ouite  unuecessarv.  effectually  dis- 
pose, I  submit,  of  the  plaintiff's  contention  in 
the  present  cases.  What  do  they  complain  of? 
It  is  not  that  Congress  has  determined  to  tax 
and  has  taxed  income  generally.  It  is  that 
Congress  has  made  exemptions  in  favor  of  cer- 
tain classes,  and  the  plaintiff's  contention,  if 
pushed  to  its  logical  conclusion,  means  that 
Congress  cannot  tax  income  at  all  without  tak- 
ing ratably  the  income  of  every  man,  woman, 
and  child  in  the  country.  The  preposterously 
harsh  and  impolitic  operation  of  any  such  tax 
as  that  it  is  not  necessary  to  descant  upon. 
Congress  has  rightfully  repudiated  any  such 
plan.  While  taxing  incomes  generally.  It  had 
full  power  to  make  such  exemptions  as  its 
views  of  public  policy  required,  and  the  only 
real  question  now  and  here  is,  has  it  abused  or 
exceeded  that  power  of  exemption  t  The  tests 
already  stated  are  applicable,  and  being  ap- 
plied render  but  one  answer  to  the  question 
possible.  The  statute  makes  no  exemption  in 
favor  of  a  class  that  is  not  based  on  some  ob- 
vious line  of  public  policy,  and,  the  class  be- 
ing establiehed,  one  uniform  rule  is  applicable 
to  its  members.  Take,  for  example,  the  prin- 
cipal classification  of  all,  the  grand  division 
by  which  the  entire  population  of  the  country 
is  separated  into  people  with  incomes  of  $4000 
and  under,  who  are  nootHxable,  and  people 
with  incomes  of  over  $4000,  who  are  taxable. 
It  is  manifest  that  in  this  distinction  Congress 
was  proceeding  upon  definite  views  of  public 
policy  and  was  aiming  at  accomplishing  a 
great  public  object  It  was  seeking  to  adjust 
the  load  of  taxation  to  the  shoulders  of  the 
community  in  the  manner  that  would  make  it 
most  easily  borne  and  most  lightly  felt.  Hav- 
ing so  much  revenue  to  raise,  it  might  have 
got  it  by  a  proportional  tax  upon  the  entire  in- 
come of  all  the  people  of  the  cotintry.  But  it 
bore  in  mind  the  fact  that  a  small  sum  taken 
from  a  small  income  is  an  infinitely  greater 
deprivation  than  a  laree  sum  taken  nom  a 
large  income;  that.  In  the  one  case,  the  verv 
means  of  decent  support  might  be  impairea, 
while  in  the  otner,  Uie  power  to  command  all 
the  luxuries  of  life  would  hardly  be  affected. 
Acting  upon  these  considerations  or  considera- 
tions such  as  these.  Congress  undertook  to  ex- 
empt moderate  incomes  from  the  taxidtogether. 
It  had  to  draw  the  line  somewhere,  and  it  drew 
it  at  $4000.  The  same  objections,  in  point  of 
principle,  would  have  existed  if  it  had  drawn 
the  line  at  $400  or  at  any  other  figure.  But  no 
objection  in  truth,  lies  at  all,  because  it  is  en- 
tirely evident,  as  well  in  exempting  incomes  of 
$4000  and  under,  as  in  taxing  incomes  of  over 
$4000,  Congress  has  been  governed  by  what  it 
deemed  sound  public  policy.  Take  another  il- 
lustration— an  example  of  a  class.  The  statuto- 
ry general  rule  is  that  everv  taxpayer  is  entitled 
to  a  fixed  deduction  of  $4000  before  taxable  in- 
come is  reached.  In  the  case,  however,  of  a 
family  consisting  of  husband  and  wife,  or 


garent  and  a  minor  child  or  children,  there  is 
ut  one  $4000  deduction  from  the  aggre^la 
income  of  all   the  members  of  the  familj. 
Here  is  a  differentiation  of  a  special  clmsi 
whose  members  may  be  taxed  higher  thaa 
others  having  incomes  of  the  same  amount. 
But  the  discrimination  is   not  arbitrary  or 
senseless,  but  is  founded  on  obvious  views  of 
equity  and  policy.    It  assumes — what  is  an* 
doubtedly  true — that,  as  a  rule,  there  is  but 
one  income  and  one  breadwinner  to  one  faoi- 
ily,  ^ut.  recognizing  the  fact  that  the  rule  hsus 
many  exceptions.  It  makes  the  existence  ci 
several  incomes  to  a  family  the  just  and  proper 
basis  of  a  somewhat  liigher  rate  of  tax.    It  la 
an  attempt,  in  short,  to  tax  with  some  regard 
to  the  capacity  of  the  taxpayer  to  bear  ft. 
Take  another  illustration — that  of  a  class  which 
the  plaintiffs'  counsel  dwell  upon  at  great 
length  and  with  exceeding  unction — the  class, 
namely,  of  btulness  corporations.    Their  art 
incomes  are  taxed  at  the  standard  rate  of  2  per 
cent  undiminished  by  the  standard  deductioa 
of  $4000.    The  result  is  that  a  man  in  business 
as  a  member  of  a  corporation  is  taxable  at  a 
little  higher  rate  than  a  man  in  the  same  busi- 
ness by  himself  or  as  a  copartner.    Here,  it  is 
claim^,  is  a  distinction  without  a  difference, 
is  the  establishment  of  a  special  class  without 
special  reasons  of  equity  and  policy  to  Justify 
it.    But  I  venture  to  submit  that  that  is  not 
so,  and  that  the  higher  statutory  rate  of  tax 
for  corporate  incomes  is  founded  upon  and 
vindicated  by  essential  differences  in  tlie  cam- 
ditions  under  which  oorporatiooa  and  individ- 
uals respectively  carry  on  business.    Tlie  ad- 
vantages acquired  by  doinr  business  as  a  cor- 
poration, rather  than  as  individuals  or  partpeti, 
are  plain  and  notorious.    The  interest  of  a  cor- 
porator is  in  distinct  and  tangible  shape,  is 
marketable  at  any  moment,  and  is  unaffected 
by  the  insolvency  or  decease  of  other  corpora- 
tors.   It  is  an  interest  attended  with  a  dcfiniie 
and  limited  liability  for  debts.    It  is  an  inter- 
est through  which  the  corporator  ratably  par- 
ticipates in  all  the  benefits  arisinr  from  the 
transaction  of  business  on  a  laroe  scm.    Tbe« 
and  other  like  commercial  advantages  of  is* 
corporation  are  wholly  dependent  upon  legis- 
lative grant,  which  is  the  only  fountain  of 
corporate  franchises.    But  so  pronounced  and 
so  general  has  been  the  appreciation  of  thess 
advantares  that  there  is  hardly  a  state  of  ths 
union  which  does  not  facilitate  the  formatios 
of  business  corporations  by  a  general  corpora- 
tion law,  and  that  the  gr^  and  evergrowiaf 
multitude  and  variety  of  such  corporatknis  & 
one  of   the  striking  phenomena  of  modsrs 
times.    It  is   common   knowledge,   indeed, 
that  corporations  are  so  successful  an  ageocy 
for  the  conduct  of  business  and  the  accumula- 
tion of  wealth  that  a  large  section  of  the  oms- 
munity  views  them  with  Intense  disfavor  ss 
malicious  and  cunningly  devised  laveotkM 
for  makiiigrich  people  richer  and  poor  people 
poorer.    When,  then,  this  income  tax  law 
makes  a  special  class  of  business  corporalioas 
and  taxes  their  incomes  at  a  higher  rate  thsa 
that  applied  to  the  incomes  of  persons  not  is- 
corporated,  it  simply  reoognizes  existing  socisl 
facts  and  conditions  which  it  would  m  thi 
height  of  folly  to  ignore.    It  but  clssriftoissd 
discriminates  upon  the  plainest  bases  of  eqolV 
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and  pabllc  poMcj,  upon  a  soperiorlty  of  bust- 
DCM  ooBditions  both  enabling  those  enjojing 
them  to  paj  a  special  and  higher  rate  of  tax, 
tod  makins  It  lust  and  equitable  that  they 
•boold  paj  it  Other  like  exemptions  of  the 
statute,  coyoring  religious,  educational,  char- 
tttble  and  semi-charitable  companies,  and  em- 
bracing institutions  where  wage-earners  lodge 
their  scanty  earnings  and  by  which  persons  of 
fmall  means  are  enabled  to  co-operate  in  yari- 
oos  ways  for  mutual  security  and  benefits, 
those  exemptions  rest  firmly  upon  the  same 
legal  footing  of  a  wise  and  humane  public 
pdicy.  It  would  be  tedious  and  cannot  be 
seoessary  to  consider  each  in  detail  Suffice 
It  to  say  that  the  statute  lays  down  a  rule  for 
the  taxation  of  incomes  generally,  and  then 
adds  qualiflcations.exceptions,  and  exemptions, 
u  to  no  one  of  which  it  can  be  fairly  said  that 
It  does  not  represent  an  honest  attempt  of  Con- 
gress to  make  the  operation  of  the  tax  just  and 
equitable,  and  that  it  does  not  reflect  the  hon- 
est views  of  Congress  respecting  the  require- 
ments of  true  public  policy.  That  being  so, 
it  ayails  nothing  for  the  plaintiffs  to  point  out 
instances  in  which  the  law  taxes  property 
twice  oyer  or  produces  other  inequalities  and 
incongruities  In  the  way  of  taxation.  Nothing 
else  could  be  expected  ai  d  nothing  tlifferent 
it  is  safe  to  predict,  would  result  from  any  other 
law,  eyen  if  the  plaintiffs  had  the  drawing  of 
it  It  ayails  nothing,  also,  for  the  learned 
counsel  to  conyince  themselyes,  and  perhaps 
the  court  also,  that  Congress's  views  of  public 
policy  are  quite  mistaken.  When  they  have 
done  that,  what  have  they  accomplished? 
They  have  gone  through  an  intellectual  exer- 
cise which  from  the  character  of  counsel  is 
bound  to  be  both  interesting  and  brilliant. 
But  they  have  accomplished  nothioe  else  be- 
cause, by  Congress's  views  of  public  policy 
ever  so  mistaken,  this  court  cannot  avoid  rul- 
ing that  it  is  absolutely  bound  by  them. 

I  hiffhly  appreciate  the  indulgence  yesterday 
extended  by  the  court  and,  that  I  may  at  least 
attempt  to  deserve  it,  will  occupy  the  atten- 
tion or  the  court  but  a  moment  longer.  My 
endeavor  has  been  to  eliminate  and  discuss  such 
of  the  legal  issues  presented  as  are  not  already 
too  concTusively  settled  to  admit  of  discussion, 
and  to  do  so  succinctly,  without  unnecessary 
elaboration  of  details,  and  without  being  be- 
trayed into  those  bypaths  of  metaphysical  and 
economical  and  historical  inquiry  which,  bow- 
ever  fascinating  in  tbemselves,  have  so  little 
connection  with  the  real  business  of  the  case. 
It  would  be  a  mistake — I  am  aware  that  the 
court  is  in  no  danger  of  falling  into  it — but  it 
would  certainly  be  a  mistake  to  Infer  that  this 
great  array  of  counsel,  this  elaborate  argumen- 
tation, and  these  many  and  voluminous  treat- 
ises, miscalled  by  the  name  of  briefs,  indicate 
anything  specially  intricate  or  unique  either 
in  tbe  facts  before  the  court  or  in  the  rules  of 
law  which  are  applicable  to  them.  An  income 
tax  is  preeminently  a  tax  upon  the  rich,  and 
ill  the  circumstances  Just  adverted  to  prove  is 
the  immense  pecuniary  stake  which  is  now 
played  for.  It  is  so  large  that  counsel  fees  and 
costs  and  printers'  bills  are  mere  bagatelles. 
It  is  so  large  and  so  stimulates  the  efforts  of 
counsel  th^  no  legal  or  constitutional  principle 
that  stands  In  the  way,  however  venerable  or 


however  long  and  universally  acquiesced  in« 
is  suffered  to  pass  unchallenged.  It  is  a  mat- 
ter of  congratulation,  indeed,  that  the  exis- 
tence of  the  Constitution  itself  Is  not  im- 
peached, and  that  we  are  not  threatened  with 
a  logical  demonstration  that  we  are  still  living, 
for  all  taxable  purposes  at  least,  under  the 
regime  of  the  old  articles  of  confederation. 
Seriously  speaking,  however,  I  yenture  to 
suggest  that  all  this  laborious  and  erudite  and 
formidable  demonstration  must  necessarily  be 
without  result  on  one  distinct  ground.  In  its 
essence  and  iA  its  last  analysis.  It  is  nothing 
but  a  call  upon  the  iudicial  department  of  the 
goyemment  to  supplant  the  political  in  the  ex- 
ercise of  the  taxing  power;  to  substitute  its 
discretion  for  that  of  Congress  in  respect  of 
thesubjectsof  taxation,  the  plan  of  taxation, 
and  all  the  distinctions  and  discriminations  by 
which  taxation  is  sought  to  be  equitably  aa- 
JuRted  to  the  resources  and  capacities  of  Uie 
different  classes  of  society.  Such  an  effort, 
however  weightily  supported,  cannot,  I  am 
bound  to  believe,  be  successful.  It  is  inevita- 
bly predestined  to  failure  unless  this  court 
shall,  for  the  first  time  in  its  history,  overlook 
and  overstep  the  bounds  which  separate  the 
Judicial  from  the  legislative  power — ^bounds 
the  scrupulous  observance  of  which  it  has  so 
often  declared  to  be  absolutely  essential  to  the 
integrity  of  our  constitutional  system  of  gov- 
ernment 

Hessn.  James  C.  Carter  and  WiUiam  (7. 
ChiUiver^  for  the  Continental  Trust  Company, 
appellee  in  No.  804: 

It  has  l)een  settled  by  the  decisions  of  the 
United  States  Supreme  Court,  that  those  pro- 
visions of  the  Act  of  Congress  of  August  26th, 
1894,  which  embody  what  is  known  as  the  In- 
come Tax  Act,  are,  as  a  whole,  constitutional. 

The  compliance,  therefore,  by  the  appellee 
with  appellant's  request  would  constitute  a 
breach  of  trust,  beside  probablv  subjecting  It 
to  considerable  pecuniary  liabilities. 

As  payment  under  protest  would  be  a  mere 
form  and  a  nullity  unless  followed  by  suit 
(which  tbe  appellee  does  not  wish  or  intend  to 
institute,  as  at  present  advised)  should  (as  it 
now  intends  to)  voluntarily  pay  the  tax  unless 
restrained  by  the  court  or  competent  Jurisdic- 
tion. 

An  income  tax  is  not  a  direct  tax,  and  there- 
fore need  not  be  apportioned. 

Paciflo  Ins.  Co,  v.  Saule,  74  U.  8.  7  Wall. 
4H8(19:  95);  Springer  v.  Unitsd  States,  102  U. 
S.  586  (26:  25). 

An  income  tax  Is  within  the  meaning  of  the 
Constitution,  either  a  "duty"  •impost"  or  •'ex- 
cise," or  some  other  undefined  indirect  tax,  in 
a  case  involving  the  construction  of  the  Income 
Tax  Act  of  1866,  this  court  says  that  this  tax 
was  "not  a  direct  tnx,  but  a  duty  or  excise." 

Paeifle  Ins,  Ob,  v.  SinUe,  9upra, 

In  discussing  the  Income  Tax  A6t  of  June 
80th.  1864,  as  amended  by  the  Act  of  March 
8d,  1866,  this  court  says  that  "the  tax  of  which 
the  plaintiff  in  error  complains  Is  within  the 
category  of  an  excise  or  duty."  Swayne,  /.,  in 
Springer  y.  United  States,  supra. 

In  discussing  the  same  Act,  relative  to  a 
succession  tax  (concerning  which  the  court 
say  that  it  cannot  be  distinguished  in  principle, 
from  an  income  tax)  this  court  says  of  the  tax: 
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'It  is  plainly  an  excise  tax  or  duty,  authorized 
by  section  8,  Article  1,  which  vests  the  power 
in  Congress  to  lay  and  collect  taxes,  duties, 
imposts  and  excise  to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  general  wel- 
fare." 

Clifford. «/:.  in  Schofey  v.  Bew,  90  U.  8.  28 
Wall.  831,846(23:99,101). 

If  thfs  tax  is  a  "duty"  "impost"  or  "excise," 
it  must  be  uniform  throughout  the  United 
States 

U.  8.  Constitution,  Art  1,  §  8. 

If  any  portion  of  the  statute  shall  beheld  to 
De  unconstitutional,  but  that  portion  of  the 
statute  is  separable  from  the  remainder,  the 
unconstitutionality  of  that  portion  will  not  In- 
validate the  Act  as  a  whole. 

LUtls  Boek  dt  Ft.  8.  B.  Co.  y,  Warihen,  120  V, 
8.  97  (80:  588);  Allen  Y.Zoumana,  108  U.  8. 
80  (26:  818);  Field  v.  Olafk,  148  U.  8.  649  (86: 
294);  Batterman  v.  Weetem  U.  TeUg.  Co,  127 
U.  8.  411  (28:229),  2  Inters.  Com.  Rep.  59. 

Complainant  was  given  by  law  an  ample 
remedy  by  a  suit  (framed  as  this  one  is)  to 
protect  himself  and  fellow  stockholders  from 
the  danfi:ers  which  he  apprehended. 

Dodge  v.  Wooliey,  59  U.  8. 18  How.  881  (15: 
401);  Qilman  v.  Sheboygan,  67  U.  8.  2  Black, 
510  (17:  805);  Hawes  v.  Contra  OoetaWater  Co. 
104  U.  8.  450(26:827). 

The  income  tax  is  uniform  throughout  the 
United  8tate8  within  the  meaning  of  the  Con- 
stitutfon. 

Edye  v.  Bobertion  {"Head  Money  Oaeett^ 
11217.  8.  580(28:798);  Padfie  Exp.  Go.  v.  flW- 
bert,  142  U.  8  839  (85:  1035).  8  Inters.  Com. 
Rep.  810  Com,  v.  Sharon  Coal  Co.  164  Pa. 
804;  Com.  v.  Delateare  Div.  Canal  Cb.  2  L.  R. 
A.  798.  128  Pa.  594;  BeU$  Gap.  R  Co.  v. 
Flmnsylvania,  184  U.  8.  282  (33:  892). 

It  is  settled  that  the  uniformity  required  by 
the  Constitution  is  geographical  uniformity 
only;  that  Is,  in  whatever  state  the  subject  of 
the  tax  is  found,  it  shall  be  taxed  on  the  same 
basis  as  in  every  other  state.  The  provisions 
of  the  Act  under  discussion  apply  and  are  en- 
forcible  equally  i^  to  the  subject  of  the  tax. 
in  whatever  state  it  may  be  found.  The  in- 
come tax  is  uniform  as  to  property,  class  and 
subject.  All  in  the  same  class  contribute  uni- 
formly to  the  burden.  It  is  uniform  as  to  in- 
dividuals; it  is  uniform  as  to  families;  it  is 
uniform  as  to  corporations. 

As  to  corporations,  the  subject  of  the  tax  is 
the  entire  income  of  all,  except  the  exempted 
classes  of  corporations.  As  to  individuals  and 
families,  the  subject  of  the  tax  is,  not  incomes 
in  general,  nor  incomes  as  such,  but  only  that 
class  of  incomes  which  exceed  $4000. 

An  Act  might  provide  for  taxing  precious 
stones,  and  vet  its  application  might  be  consti- 
tutionally limited  to  rubies,  or  emeralds,  or 
sapbires.  Or.  it  might  be  constitutionally 
limited  to  all  precious  stones  over  a  specific 
'height.  But  wherever  the  subject  so  defined 
and  clasMfied  is  found  the  tax  upon  it,  through- 
out the  United  8tates,  must  be  geographiauly 
uniform. 

The  incosae  tax  does  not  lack  uniformity, 
because  Incomes  of  individuals  exceeding 
$4000  per  annum  are  taxed,  while  the  incomes 
of  corporations,  whatever  their  amount  may 
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be,  are  taxed.  This  court  haa  repeatedly  laid 
down  the  doctrine,  that  diversity  of  taxAtioa, 
both  with  respect  to  the  amount  imposed  aod 
the  various  species  of  property  selected,  either 
for  bearing  its  burdens  or  for  beine  exempted 
from  them.  Is  not  inconsistent  with  a  perfect 
uniformity  and  equality  of  taxation,  in  the 
proper  sense  of  these  terms. 

/W/te  Eip.  Co.  V.  Setbert,  142  U.  8.  88»- 
851  (85: 1035.  1039),  8  Inters.  Cohl  Rep.  810; 
Com.  v.,  Sharon  Coal  Co,  164  Pa.  804. 

In  this  last  case  the  court  says:  '*It  has  beea 
settled  that  the  legislature  can  without  makiag 
the  revenue  statute  obnoxious  to  the  Cooatlto- 
tion,  classify  corporations  for  purposes  of  tax- 
ation, may  sever  a  small  class  from  a  larger 
one,  might  subject  one  class  to  taxation  maC 
leave  others  untaxed."  The  same  objedicw 
was  overruled  in  Com,  v.  Oermania  Brim.  Ck. 
145  Pa.  83,  86. 

In  Com.  V.  Delaware Dit.  Oanal  Cb.,  iL.  B. 
A.  798,  128  Pa.  594,  it  was  held  that  corporate 
obligations,  as  a  class,  might  be  subjected  to  a 
different  rule  of  taxation  From  the  oblintiooe 
of  individuals.  Had  the  Act  imposed  a  tax 
on  the  incomes  of  corporations,  but  exempted 
the  incomes  of  all  individuals  from  the  opera- 
tion of  the  Act,  it  would  have  been  still  more 
open  to  complainant's  criticism  on  this  potet; 
yet  this  is  precisely  the  situation  of  aifairm  oa 
which  the  supreme  court  Imsed  its  deciskio, 
in  the  case  above  cited,  of  PadJIe  Btp.  Oe,  v. 
Seibert,  142  U.  8.  889  (85: 1085),  8  Inters.  Ooa. 
Rep.  810. 

The  tax  is  not  on  the  capital  stock  of  the 
corporations,  nor  on  the  incomes  of  the  itock- 
holders.  Whatever  effect  it  produces,  there- 
fore, upon  the  net  income  of  the  stockholder 
is  remote  and  indirect,  and  is  not  a  grooad 
for  invalidating  the  provisions  of  the  Act. 

South  Nashville  Street  B.  Co.  v.  Morrom,  I L. 
R.  A.  858.  87  Tenn.  406;  Farrimgiem  v.  2W 
netaee,  95  U.  8.  679  (24:  558). 

The  income  tax  does  not  lack  unifonafty, 
upon  the  irround  that  it  is  imposed  only  npoa 
those  individuals  and  families  whose  iaoooMS 
exceed  $4000  per  annum.  As  above  smr- 
gested,  the  subject  of  the  tax.  so  far  as  taoi- 
viduals  and  families  are  concerned,  b  not  ia- 
come  generally,  but  incomes  which  exceed 
$4000. 

In  New  Orleam  t.  Datideon,  BO  La.  Aaa. 
554.  the  court  says:  "  Where  the  exemptioa 
applies  equally  and  uniformly  to  all  taxpay- 
ers, it  cannot  be  said  to  contravene  the  ooosu> 
tutional  requirement  of  equality  and  ui- 
formity." 

8ee  also  BelTi  Gap  B  Co.  ▼.  AaawiwaK 
184  U.  8.  232  (88:  892):  MueeoHne  v.  JfM- 
sippi  db  M.  B.  Co.  1  Dill.  586.  542;  LiUk  B^k 
d  Ft.  S.  B.  Co.  V.  Worthen,  120  U.  a  97  (»: 
588);  Fidd  v.  Clark.  148  U.  &  649  (86:  »4). 

The  Act  is  not  invalidated  by  any  lack  d 
uniformitv  in  the  tax,  ariaing  from  the  fsd 
that  salaries  due  to  state,  count}  and  naoici- 
pal  ofllcers  are  exempted  from  the  payment  of 
the  income  tax.  Such  a  tax  ooutd  aoiUw- 
fully  be  imposed. 

Buffington  v.  Day,  78  U.  B.  11  Wall.  Ill 
(20: 122);  United  Staiee  t.  Baltimore  4  0.  E. 
Co.  84  U.  8.  17  Wall.  822  (21:  Wh 

The  Act  is  not  invalidated  by  any  lack  sf 
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■nifomitT  In  tb«  tax,  arising  from  the  fact 
that  certaiD  charitable  and  other  corporations 
ire  exempt  from  the  payment  of  the  tax. 

AutboHties  above  cited. 

The  classes  of  corporations  hero  enumerated 
eome  wiihio  well  established  rules  in  the  main 
entitling  them  to  exemption  from  payment  of 
the  tax. 

25  Am.  &  Ene.  Enc.  Law.  pp.  168-169; 
Cooley,  Taxn.  (3d  ed.)  pp.  172.  200. 

The  Act  is  not  invalidated  by  the  imposition 
of  a  tax  on  incomes  accruing  prior  to  August 
S8tb,  1894. 

Cooley.  Taxn.  (2d  ed.)  p.  291 ;  Drexelv,  Com. 
46  Pa.  81.  40;  Loeke  ▼.  New  Orleans,  71  U.  8. 
4  WhII  172  (18:  3H4):  Stockdale  v.  AUanUe  Ins. 
Cb.  87  U.  S.  20  Wall  828. 881  (22:  848.  851). 

The  Act  is  not  open  to  the  objection  of  de- 
privinff  persons  and  corporations  of  their  prop- 
erty without  due  process  of  law.  While  there 
naT  be  some  ground  for  this  contention,  and 
while  the  frame  of  the  Act  may  be  disjointed, 
defective  and  a  misfit  in  many  of  its  parts,  and 
while  in  many  respects  its  ambiguities  may 
lead  to  a  construction  favorable  to  the  tax- 
payer, yet  it  must  be  assumed  that  the  court 
wUl  at  all  times  seek  to  put  upon  the  Act  such 
a  construction  as  will  give  to  the  taxpayer  the 
protection  of  due  process  of  law,  and  that 
Ibis  statute,  however  inadeouate  or  contra- 
dictory in  expression,  will  be  construed,  if 
pQMible.  to  afford  this  protection. 

Moor0  V.  Miller,  N.  Y.  L.  J.  Feb.  1. 1895. 

It  has  been  repeatedly  held  by  the  courts, 
that  "due  process  of  law  is  incapable  of  exact 
definition,  and  that  in  each  case  it  must  be 
defined  by  the  court  in  view  of  the  circum- 
nances  of  that  case.  This  is  particularly  so 
fak  relatitm  to  matters  of  taxation. 

EH^  V.  PUUburg,  104  U.  8.  78  (26:  658); 
Gooley.  Taxn.  (2d  ed.)  47.  60. 

The  Act  is  not  unconstitutional  because  of 
its  requirements  for  the  production  and  dis- 
closure  of  the  private  books  and  papers  of 
persons  and  corporations.  To  this  point  our 
opponents  cite  Boyd  v.  United  8taie$,  116  U. 
&  616  (29:  746). 

In  that  case,  however,  the  production  of  the 
books  and  papers  was  required,  to  prove  an 
"olfense''  under  the  statute,  the  commission 
of  which  subjected  the  guilty  person  to  a  fine 
or  imprisonment,  or  both;  and  in  that  case 
the  court  took  the  view  that  proceedings  in- 
stituted for  declaring  the  forfeiture  of  a  man's 
property  by  reason  of  ''offenses*'  committed 
by  bim.  though  they  might  be  civil  in  form, 
were  criminal  in  their  nature,  and  intended  to 
punish  either  by  a  fine,  imprisonment  or  for 
leiture,  and  that,  therefore,  the  defendant 
could  not  be  compelled  to  furnish  evidence 
sgainst  himself  by  way  of  production  of  books 
tad  papers. 

This  is  also  the  doctrine  laid  down  in  Leee 
▼.  UnUed  States,  150  U.  8.  476  (87: 1150). 

The  provisions  of  the  present  Income  Tax 
Act.  however,  concerning  the  production  and 
disclosure  of  private  books  and  papers,  seem 
to  be  essentially  different  in  their  nature  from 
the  provisions  of  the  statute  under  considers 
tion  in  Boifd  v.  United  States,  supra.  In  the 
firet  place  the  purpose  of  the  production  of 
these  books  and  papers,  under  this  Act,  is  not 
to  punish  Uie  taxpayer  for  any  "offense"  nor 
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to  subject  him  to  a  penalty  or  forfeiture  for 
any  act  criminal  in  its  nature.  The  penalty 
of  fifty  per  cent  in  case  of  willful  neglect  or 
refusal  to  make  returns,  and  of  one  hundred 
per  cent  in  case  of  a  willfully  false  and  fraudu- 
lent return.  Is  not  a  penalty  in  a  criminal  sense. 

Ex  parte  Lynch,  16  8.  C.  82. 

Section  29  of  the  Income  Tax  Act  provides 
that  no  "penalties"  are  to  be  assessed  without 
a  notice  and  hearing.  It  should  also  be  noted 
that  the  provision  of  section  8178  of  the  Re- 
vised Statutes,  as  amended  by  section  84  of 
the  Income  Tax  Act.  concerning  the  produc- 
tion of  books  and  papers,  is  not  new.  Sub- 
stantially the  same  provision  was  contained  in 
the  Internal  Revenue  Act  of  June  80th.  1864, 
18  U.  S.  Stat,  at  L.  p.  226.  The  provision  In 
the  present  Act  is  the  same,  word  for  word,  as 
the  provision  in  section  8178  of  the  Revised 
Statutes,  as  enacted  in  1878.  74  Such  pro- 
visions are  not  uncommon.  See  sections  12 
and  18  of  the  New  York  State  Tax  Law  (Laws 
1880,  chap.  542). 

This  provision,  therefore,  has  been  on  the 
statute  books  for  more  than  thirty  years,  and 
has  not  so  far  been  declared  unconstitutionaL 
On  the  contranr,  the  United  States  District 
Court  for  the  District  of  Virginia  held  that  the 
provision  of  the  Act  of  1864,  above  referred 
to.  was  not  open  to  this  objection. 

Be  Phillips,  2  Am.  Law  Times  Rep.  164. 

Whatever  may  be  the  conclusion  as  to  the 
constitutionality  of  this  provision  of  the  Act. 
it  obviously  does  not  affect  the  validity  of  the 
Act  as  a  whole. 

Authorities  above  cited. 

The  power  of  taxation  being  expressly  and 
without  limitation  conferred  upon  Congress, 
any  asserted  limitations  upon  the  exercise  of 
it  must  be  rejected,  unless  established  upon 
the  most  conclusive  grounds  and  reasons. 
This  is  a  consequence  flowing  from  the  nature 
of  the  power.  The  power  to  raise  a  revenue 
by  taxation  for  the  support  of  a  sovereign  gov- 
ernment is  absolutely  essential  to  the  existence 
of  such  a  government;  and,  as  no  rights  or 
privileges  of  individual  citizens  can  exist  with- 
out a  government  to  support  them,  they  must 
all,  of  necessity,  be  subordinate  to  the  power 
of  taxation.  Taxes,  indeed,  have  been  well 
defined  as  "a  portion  that  each  subject  gives 
of  his  property  in  order  to  secure  or  enjoy  the 
remainder." 

Montesquieu,  Sphrit  of  Laws,  Book  XIIL, 
chap.  1. 

Under  American  forms  of  government, 
which  do  not  permit  the  exercise  of  mere  ar- 
bitrary power,  two  limitations  upon  the  power 
of  taxation  are  supported  by  sound  Judicial 
authority,  and  are  to  be  implied  when  not  ex- 
pressed; first,  the  object  of  imposing  the  bur- 
den must  be  a  public  one;  and  second,  it  must 
be  in  some  manner  assessed  or  apportioned,  a 
mere  taking  of  the  property  of  a  citizen  for  a 
public  purpose  not  falling  under  the  proper 
definition  of  a  tax. 

Citizens  Sav.  d  Loan  Asso.  of  Cleveland  t. 
Topeka,  87  U.  S.  20  Wall.  655  (22: 455);  Cooley. 
Const.  Lim.  (6th  ed.)  p.  607. 

There  are  in  the  Constitution*  aside  from 
those  provisions  which  protect  persons  or 
property,  under  particular  circumstances, 
from  taxation,  but  two  expressed  limitations 
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on  the  exercise  of  the  power  (directly  conferred 
in  the  broadest  terms)  to  lay  all  manner  of 
taxes.  One  is,  that  "direct  taxes  shall  be  ap- 
portioned among  the  several  states  ...  ac- 
cording to  their  respective  numbers  Art.  1, 
§  2.  The  other  is,  that  all  duties,  imposts  and 
excises  shall  be  uniform  throughout  the  United 
States.*'  So  far  as  respects  the  contention 
sought  to  be  made  that  the  taxes  imposed  by 
the  Act  of  1804,  or  any  part  of  them,  are  direct 
taxes,  and  invalid  because  not  apportioned,  the 

Suestion  Is  not  open  to  debate.  It  has  been 
nally  determinea  by  this  court,  and  upon 
grounds  which  have  received  its  repeated 
assent. 

Springer  ▼.  United  StaUs,  102  U.  S.  686 
(26:  258);  SchoUyv.  Hew,  90  U.  8.  28  Wall.  881 
m:  00);  Veaae  Bank  v.  Fenno,  75  U.  S.  8 
Wall.  588(19:  482);  Paeifielns.  Co.  v.  Saute,  74 
U.  8.  7  Wall.  488  (10:  05);  Hplton  v.  United 
SUOee,  8  U.  8.  8  Dall.  171  (1:  556). 

This  question  as  to  the  meaning  of  the  term 
"direct  taxes"  was  first  considered  in  the  case 
last  above  cited,  Hylton  v.  United  States.  It 
was  then  admitted  to  be  an  obscure  and  doubt- 
ful term;  but  the  four  Jud^  who  gave  opin- 
ions were  inclined  to  the  belief  that  it  embraced 
only  capitation  taxes  and  taxes  on  lands. 
There  was  a  suggestion  by  one  of  them  that, 
possibly,  taxes  upon  persona)  estates  generally 
might  be  embraced.  Three  of  the  Judges  then 
occupying  places  on  the  bench,  and  two  of 
those  delivering  opinions,  were  distinguish^ 
members  of  the  convention  which  framed  the 
Constitution.  Confess  itself,  in  a  series  of 
legislative  acts  beginning  vnth  the  ye^r  1708, 
confirmed  this  interpretation  by  apportioning 
among  the  state-s  capitation  taxes  and  taxes 
upon  lands.  It  has  never  apportioned  any 
other  taxes,  except  those  on  slaves,  which  were 
evidently  treated  as  real  estate. 

Veazie  Bank  t.  Fenno,  iupra. 

Every  judicial  utterance,  and  every  opinion 
by  text  writers  since  that  time  have  concurred 
in  the  correctness  of  this  interpretation.  Mr, 
Chief  Justice  Chase,  in  the  case  last  above  cited, 
indulged  the  conjecture,  above  mentioned  that 
pofsibly  taxes  upon  personal  estate  generally 
might  have  been  then  regarded  as  direct  taxes. 
To  attempt  at  this  late  day  to  reyise  and  reverse 
this  unanimity  of  opinion  without  the  aid  of 
new  historical  light  would  be  an  extreme  folly. 

The  Constitution  was  not  framed  by  political 
economists  nor  with  any  view  to  the  special 
doctrines  of  political  economy.  Nor  had  po- 
litical economy  at  that  time,  nor  has  it  yet, 
succeeded  in  forming  a  classification  of  taxes 
as  being  direct  or  ind irect.  Upon  few  subjects 
is  there  a  greater  variety  of  opinion  than  upon 
that  of  the  incidence  of  taxation.  To  suppose 
that  the  framers  of  the  Constitution  adopted  a 
classification  of  taxes  upon  a  basis  which  few 
of  them  understood,  and  as  to  which  there  was 
no  agreement  amonffthe  best  informed,  would 
be  very  irrational.  The  safest  mode  of  exposi- 
tion is  to  scrutinize  the  various  |MUl8  of  the 
Constitution  itself  and  consider  these  in  con- 
nection with  the  known  views  and  purposes  of 
its  framers  upon  the  main  question  which  en- 
gaged their  attention.  The  great  object  of  all 
was  to  prevent  the  imposition  of  undue  burdens 
upon  their  respective  states;  and  to  that  end  to 
inquire  that  some  should  be  apportioned  and 
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others  be  made  uniform  throughout  the : 
With  these  considerations  in  noind  we  sbaO  ted 
that  to  a  certain  extent  the  true  meaning  of  this 
term  is  expounded  by  the  clauses  in  which  it  Is 
employed.  *  'Direct  taxes"  were  required  to  te 
apportioned  among  the  states  according  to  their 
respective  numbers,  that  is  populations.  Thej 
were  such  taxes,  therefore,  as  in  tlie  view  of 
the  framers  of  the  Constitution,  had  direct  ref- 
erence to  population,  and  ought,  in  iostioeaiMl 
equity  to  be  imposed  according  to  the  popula- 
tion. And  they  stood  opposed  in  thb  respect 
to  "duties,"  'imposts"  and  "excises,"  whkk 
were  to  be  "uniform  throughout  tbs  United 
States." 

Surely,  an  income  tax  of  anv  descripdoo  is 
not  a  tax  which  the  framers  of  the  Consdtutloa 
could  have  contemplated  as  one  wbicb  oo^iC 
to  be  apportioned  among  the  states  sooorrag 
to  population. 

This  consideration  of  itself  was  Jo^  de> 
clared  in  Paeifle  Ina.  Co.  v.  Stmle,  74  UTS.  T 
WaU.488,  446(10:05,  99)  as  fatal  to  the  pcop- 
osition  asserted  by  the  appellanta. 

A  narrower  charge  is  made  in  the  bQI  aoc 
affecting  the  whole  tax,  but  the  tax  on  rents 
of  land  eo  nomine.  These,  it  is  insliled  are 
tantamount  to  a  tax  on  the  land  itself,  sad  are, 
therefore,  within  the  interpretation  approved 
by  this  court,  direct  taxes  whidi  should  be 
apportioned.  This  position  cannot  be  main- 
tained. In  the  first  place,  the  objecdoo  can- 
not now  be  raised.  Rents  of  kind  wcfe  ii> 
come  taxable  under  the  former  incooM  tax 
laws,  although  not  expressly  mentioned.  AH 
income  was  taxed,  and  the  Question  should  bs 
deemed  settled  by  the  decisions  upon  thoM 
laws.  Taxes  upon  rents  are  not  taxes  upoe 
the  land.  All  land  is  not  reached  by  then. 
Where  the  product  of  lands  only  snmces  to 
pay  for  the  labor  and  expense  of  cultlvatiaf, 
then  there  is  no  rent,  and,  of  course,  none  oa 
uncultivated  lands.  At  the  time  of  the  adop> 
tion  of  the  Constitution  there  was  very  Utlk 
land  that  would  bring  a  rent  if  any.  A  tax 
on  lands  reaches  all  lands  productive  or  napio- 
ductive;  but  a  tax  on  rents,  at  the  tine  is 
question,  would  reach  but  a  small  part  of  thea. 
Moreover  a  tax  on  rents  does  not  fan  aecci' 
sarily  or  generally  upon  the  person  from  wbo« 
it  is  demanded^that  is,  upon  the  laadowatf 
—and  is  not  therefore  a  direct  tax. 

But  the  complainants,  evidentlv  ooairinii 
that  any  attack  on  the  validity  of  the  tax  « 
beinff  a  direct  tax  and  not  apportioned.  bmI 
be  dismissed  as  an  attempt  to  revive  a  ooalro- 
versv  long  since  settled,  put  their  main  eos- 
tention  upon  the  only  other  point  upon  wVtk 
the  Constitution  permits  the  general  validitj  of 
the  tax  to  be  questioned,  and  assert  that  tht 
tax,  if  not  a  direct  one,  is  invalid  because  it  ii 
not  uniform  throughout  the  United  Suita 
Their  contention  in  this  respect  must  be  ^ 
missed.  In  the  first  place,  the  compbiaaaC 
does  not  assert  that  the  tax  li  a  **daty,"« 
"impost,"  or  '^excise,"  which  alone  sn  ft^ 
quiretl  by  the  Constitution  to  be  oaifona 
throughout  the  United  States.  There  maj  bt 
taxes  which  on  the  one  hand  are  boI  "d^ 
rect  taxes"  within  the  meaning  of  the  Oosi^ 
tution,  nor,  on  the  other,  "duties,"  'iapo^ 
or  "exdses."  If  our  income  tax  is  ot  * 
tax,  the  objection  that  it  Is  not  nalformii » 

117  IJ.& 


tSM. 


Pollock  y.  Fakmkbs'  Loam  A  Tbust  Co. 


BO  parpoae,  so  far,  at  least,  as  the  express 
eofwtitutiona]  requirement  is  concerDcd. 

Bat  indulging  in  the  complainant's  assump- 
tion tlie  tax  will  be  regarded  as  a  "duty,"  **im- 
post**  or  "excise,"  the  case  against  its  validity 
made  by  the  bill,  is  founded  upon  an  ill-con- 
oealed  sophism  designed  to  wholly  ignore  the 
material  and  vital  words  "throughout  the 
United  States."  In  the  eleventh  paragraph  of 
his  Mil  he  makes  the  charge  that  the  tax  is 
'*not  uniform  throughout  the  United  Slates," 
and  then  proceeds  (as  was  necessary)  to  point 
out  the  particulars  in  which  it  is  open  to  this 
objection.  But  in  each  one  of  there  particu- 
hn  (eight  in  number)  he  asserts,  simpUeiter, 
that  the  tax  is  "not  uniform."  The  concealed 
asBomption  is  that  "uniform  throughout  the 
United  States,"  and  "uniform"  MmpUeiter 
mean  the  same  thing,  that  is  to  say  that  the 
words  of  the  (Constitution  "throughout  the 
United  States,"  mean  nothing  at  all.  But 
tliese  are  the  very  words  to  be  interpreted;  and 
the  effort  to  avoid  the  interpretation  has  no 
other  tendency  than  to  show  an  inability  to 
interpret  them  in  any  way  favorably  to  the 
complainant's  purpose. 

The  complainant  may  indeed  say — ^perhaps 
his  counsel  will  say— that  if  the  tax  is  not  uni- 
form in  itself,  or,  to  use  his  own  words,  "not 
nniform  as  to  property,  class  or  subject"  it  is 
not  uniform  anywhere,  and  if  not  uniform 
anywhere  certainly  not  uniform  "through- 
out the  United  States."  But  this  sort  of 
play  upon  words  is  only  another  mode  of  as- 
aerting,  or  assuming  that  the  language, 
"throughout  the  United  States,"  mean  noth 
log,  and  is  tantamount  to  a  confession,  that 
if  any  meaning  is  allowed  to  them  it  would  be 
iatal  to  the  complainant's  attaclc  upon  the 
law. 

But  the  complainant's  real  interpretation  of 
this  constitutional  provision — not  indeed  the 
avowed  one — but  the  one  which  the  structure 
of  this  bill  requires,  and  which  must  therefore 
be  imputed  to  him,  goes  rather  beyond  the 
mere  ignoring  of  the  words  "throughout  the 
United  States."  It  subFtantially  asserts  that 
the  meaning  of  the  constitutional  provision  is 
the  same  as  if  it  bad  been  written  "uniform  in 
every  particular"  for  the  bill  assumes  that  the 
tax  will  be  invalidated  if  it  be  shown  that  it 
is  not  uniform  in  any  particular,  either  in  re- 
^)ect  to  "property,  class  or  subject."  The 
answer  to  this  fallacious  reasoning,  if  it  de- 
serve  an  answer,  is  to  point  out  that  the  ques- 
tion for  solution  is  not  the  meaning  of  "uni- 
form"  standing  alone,  and  by  itself,  for  it  has 
many  different  meanings;  but  the  meaning  of 
the  language,  "uniform  throughout  the  United 
States."  When  the  question  is  thus  stated  it 
is  aeen  Id  be  no  question  at  all.  The  Consti- 
tution becomes  its  own  very  plain  interpreter. 
It  means  just  what  it  savs,  namely,  that 
"duties,  imposts,  and  excises"  must  be  of 
uniform  operation  throughout  the  United 
States;  that  is,  that  there  should  be  no  differ- 
ence of  plan  or  methods  in  different  states. 
If  this  interpretation  were  not  plain  and  com- 
pulsory on  its  face,  and  stood  in  need  of  sup- 
port from  extraneous  sources  such  support 
may  be  found  in  abundance.  We  know  very 
Well  from  history  that  the  framers  of  the  Con- 
stitution did  not  intend  to  limit  Congress  in 
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the  exercise  of  the  powers  expressly  conferred 
upon  that  body  except  for  one  purpose  and 
in  one  direction.  They  knew  that  any  attempt 
to  limit  the  powers  of  a  sovereign  government 
would  be  pregnant  with  the  greatest  mischief. 
Upon  one  point  only  did  they  have  any  serious 
apprehensions:  and  this  was  that  the  auto- 
nomy and  welfare  dt  some,  or  of  some  one  of 
the  states,  might  be  prejudiced  by  any  adverse 
majority  resulting  from  a  combination  of  the 
representatives  of  others.  This  was  an  ever 
present  fear.  It  was  the  motive  which  se- 
cured an  apportionment  of  direct  taxes.  The 
same  care,  therefore,  was  exhibited  that  these 
should  not  be  apportioned,  but  should  be 
"uniform  throughout  the  United  States." 

But  the  Constitution  itself,  and  other  docu- 
ments having  a  close  connection  with  it,  fur- 
nish further  light.  The  4th  clause  of  section 
8,  of  art.  1,  confers  power  upon  the  Congress 
to  establish  a  uniform  rule  of  naturalization 
and  nniform  laws  on  the  subject  of  bankrupt- 
cies throughout  the  United  States.  No  one 
will  think  that  this  requires  that  all  foreigners 
should  have  the  privilege  of  naturalization,  if 
it  were  given  away  to  any,  or  that  certain  con- 
ditions might  not  be  required  as  to  some,  and 
others  as  to  others;  or  that  if  any  insolvents 
were  to  be  declared  bankrupts,  all  insolvents 
must  be  so  declared;  or  that  Congress  did  not 
possess  ample  power  to  deal  with  the  subjects 
of  bankruptcy  and  naturalization  in  any  man- 
ner it  saw  fit,  provided  the  laws  it  enacted 
were  uniform  in  their  operation  throughout 
the  United  States. 

The  first  direct  impulse  towards  the  forma- 
tion of  the  Constitution  came  from  the  legis- 
lature of  Virginia  of  January,  1786,  which 
provided  for  the  appointment  of  commission- 
ers, "who  were  to  meet  such  as  * 'might  be 
appointed  by  other  states  in  the  Uniqn,  at  a 
time  and  place  to  be  agreed  on,  to  take  into 
consideration  the  trade  of  the  United  States; 
to  examine  the  relative  situation  and  trade  of 
the  states;  to  consider  how  far  a  uniform  sys- 
tem in  their  commercial  relations  may  be 
necessary  to  their  common  interest  and  their 
permanent  harmony,  etc.,  etc.  No  one  will 
think  that  "uniform"  in  this  resolution  means 
anything  less,  or  more,  than  uniform  through- 
out the  United  States. 

The  argument  of  the  complainant,  and  the 
theory  upon  which  his  bill  is  framed  are,  that 
members  of  the  convention  with  these  views, 
after  bestowing  upon  Congress  an  unlimited 
power  to  lay  any  form  of  tax,  good  or  bad, 
proceeded  to  enact,  in  relation  to  all  "duties, 
imposts  and  excises,"  but  to  no  other  taxes. 
(1)  That  none  could  be  laid  upon  corporations 
without  being  at  the  same  time  laid  upon  in- 
dividuals doing  the  same  business.  (2)  That 
if  the  incomes  of  individuals  generally  were 
exempted  up  to  a  certain  amount,  the  profits 
of  corporations,  so  far  as  they  constituted  the 
incomes  of  individuals  thus  exempted,  must 
also  be  exempted.  (S)  That  if  one  man  is  taxed 
upon  his  income  all  must  be,  no  exemptions 
being  permitted,  although  such  exemptions 
might  be  required  by  every  consideration  of 
justice  and  sound  policy.  (4)  That  no  tax  can 
be  laid  on  successions  to  personal  property  un- 
less they  are  at  the  same  time  laid  on  inherit- 
ances of  realty.    (5)  That  no  gifts  or  inherit- 
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ADces  can  be  taxed  as  against  individuals 
witliout  the  same  being  taxed  as  agaiost  cor- 
porations, even  charitable  corporations.  (6) 
That  no  distinctions  can  be  made  in  an  income 
tax  according  as  it  may  be  held  by  one  indi- 
vidual or  by  several  constituting  one  family; 
and  divers  other  limitatipns  and  restrictions; 
and  that  they  did  all  this  by  employing  the 
single  word  ''uniform."  Surely  this  is  im- 
posing a  service  upon  this  one  word  which 
it  has  never  before  be€n  called  upon  to  per- 
form. 

And  this  notion  of  equality  of  burden  either 
absolute  or  proportional,  which  the  complain 
ant  would  have  us  believe  was  intended  by  the 
word  ^'uniform,"  happens  to  be  attached  to  a 
class  of  taxes,  "duties,  imposts  and  excises," 
the  bulk  of  which  consists  of  duties  imposed 
upon  consumable  goods,  either  imported  or 
domestic,  as  to  which,  from  the  very  nature 
of  the  case,  equality  of  distribution  is  abso- 
lutely impossible.  They  fall  upon  the  con- 
sumeis,  whoever  they  happen  to  be,  and  with- 
out regard  to  ability  to  pay. 

The  notion  upon  which  the  complainant 
proceeds  is  to  gather  together  all  instances  in 
the  income  tax  law  of  difference  and  discrim- 
ination which  Congress  thought  to  be  wise  and 
just,  but  which  complainant  and  others  upon 
whom  the  burden  is  imposed  think  to  be  un- 
just, and  charge  them  as  being  violatioos  of 
that  uniformitv  which  the  (institution  re- 
quires. This  (s  trebly  erroneous  reasoning. 
The  question  as  to  the  meaning  of  the  require- 
ment that  duties,  imposts  and  excises  must  be 
uniform  throughout  the  United  States  has 
been  above  discussed  as  if  it  were  still  an  open 
one;  but  it  can  hardly  be  so  considered.  It 
has  engaged  the  deliberate  attention  of  this 
court  and  eminent  text-writers  as  well,  and  the 
view  taken  in  this  brief  has  been  always  ac- 
cepted as  the  true  exposition. 

Bdpe  V.  Robertson  C'FIead  Money  CasetT) 
112  D.  S.  580  (28:  798);  Miller,  Const.  240, 241; 
Story,  Const.  §  957.  Other  authorities  here- 
inbefore cited  sustain  the  same  view. 

The  impracticability  and  unreason,  amount- 
ing to  absurdity,  of  the  different  objections 
urged  by  the  complainant  against  the  law 
would  be  of  themselves  a  sufficient  refutation 
of  the  theory  upon  which  they  are  based. 

This  first  objection  is  that  corporations  are 
taxed  without  the  benefit  of  the  exemption  of 
$4000  made  in  the  case  of  individuals.  Now 
the  reason  upon  which  the  policv  of  limiting 
small  incomes  proceeds  is  that  itU  very  unde- 
sirable to  lower  the  standard  of  personal  com- 
fort among  the  poor,  or  among  those  with 
incomes  which  hardly  suffice  to  support  com- 
fortable living.  The  class  therefore  does  not 
in  reality,  and  should  not  in  form,  include 
corporations.  They  arc  not  persons  for  such 
a  purpose.  The  exemption  of  corporate  In- 
comes on  such  a  ground  would  be  an  absurdity. 
The  next  objection  is  that  individuals  having 
incomes  of  less  than  $4000  are,  when  any  part 
of  it  is  derived  from  corporate  dividends, 
really  made,  indirectly,  to  endure  some  bur- 
den of  taxation,  while  others,  none  of  whose 
fncome  is  thus  derived,  escape  altogether. 
Such  views,  whenever  courts  have  been  called 
upon  to  consider  them,  have  been  pronounced 
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with  unanimity  to  be  unreasonable  to  the 
of  absurdity. 

Mr.  Justice  Miller   hi    Edye  v.   Rohertavm 
("Head  Money  Casa^*)  112  U.  S  580,  5W, 
(28: 798.  802);  Cooley,  Const  Um.  080,  eC 

The  next  objection  is  that  the  tax  is  im| 
only  on  two  per  centum  of  the  whole  popula- 
tion of  the  country,  leaving  the  reffltinlnc 
ninety-eight  per  centum  wholly  untNXpd,  ^ 
though  they  hold  the  greater  part  of  all  tlM 
property,  real  and  personal,  In  the  United 
States.  The  next  objection  is  that  the  soooes- 
sion  or  inheritance  tax  is  limited  to  persooal 
estate,  and  does  not  embrace  real  property. 
He  does  not  question  the  wisdom  of  this  d»- 
crimination,  but  denies  the  constitntjooal 
power  to  make  It.  Now  if  classes  of  pertoBS. 
objects  and  subjects  for  the  purposes  of  taxa- 
tion do  not  exist  unchangeably  in  the  natnrt 
of  things,  or  in  constitutional  definition,  what 
body  is  to  make  them  and  upt^n  what  princi- 
ples are  they  to  be  framed?  There  is  bat  one 
answer  to  this  question,  and  that  is  thst  the 
power  is  a  legislative  one,  fully  and  oomplelely 
lodged  in  Congress. 

The  classes  should  be  wisely,  justly  and 
equitably  framed;  but  the  community  has  no 
other  mode  of  gaining  this  object,  exo-pc  to 
entrust  the  effort  to  gain  it  to  the  legislative 
body.  The  result  of  legislative  action  it  final; 
if  wise,  the  people  should  be  grateful;  if  oa- 
wise,  there  is  no  help  for  H,  except  In  fntnre 
legislative  action. 

The  next  objection  Is  that  the  tax  on  lah«<- 
itances  is  unconstitutional  because  It  does  not 
extend  to  those  made  to  corporations,  and  abo 
because  it  is  not  perpetual,  but  limited  to  tho« 
taking  place  during  the  pendency  of  the  Act 
What  possible  foundation  there  may  be  for 
the  latter  objection  is  not  Imagined  even.  Ths 
first  has  been  sufficiently  answered. 

The  next  objection  that  the  salaries  of  ttata 
county  and  municipal  officers  are  exempted, 
also  charitable  corporations,  also  sarinp 
banks  and  mutual  loan  associations  and  otlMr 
corporations  of  similar  character  and  par- 
poses,  and  income  from  bonds  of  the  Uaited 
States.  One  would  suppose  that  the  purpoM 
of  these  specifications  was  to  render  the  com- 
plainant's attack  on  the  law  ridlculoui  la 
every  direction.  The  first  exemptioQ  ««• 
braces  only  incomes  which  the  United  Sttlct 
had  no  power  to  tax.  as  has  been  fully  dedM; 
the  next  those  Incomes  which  on  the  plaioeic 
reasons  of  public  policy  should  be  rvHttfd 
from  direct  taxation;  the  next  those sonrccs of 
income  which  it  might  with  reason  be  clalsed 
the  government  bad  contracted  not  to  tsi. 
The  complainant  proceeds  to  insist  that  tkt 
law  is  void  because  It  Imposes  a  tax  oa  is- 
comes  derived  from  the  stocks  and  bond*  of 
the  states,  counties  and  munidpalitieiL  But 
the  power  of  borrowing  money  certolsly  li 
not  necessary  to  the  existence  of  tbe  stAlei. 
and  if  it  were.  It  cannot  be  destroyed,  or  li 
efficiency  impaired  or  erdangered.  Tbt  o^ 
jection  would  equally  apply  to  all  taxatioa  «t 
property  by  the  United  Btatea.  The  ftet  IM 
an  income  has  been  received  before  tbe  hv 
took  effect  does  not  destroy  Us  effecUvsnositf 
a  test  of  ability  to  pay  a  tax. 

Mean,  WOUam  Jay  and  Fl&mm  R  Chtud 
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Ir  filed  a  brief  for  The  Contloental  Trtst 
Coropaoy  et  al,,  appellees  in  No.  894. 

Mr.  Herbert  B,  Turner  filed  a  brief  for  The 
Farmers'  Loan  &  Trust  Company  ef  oZ.,  ap- 
pellees in  No.  893. 

Closing  argument,  by  Mr,  Joseph  H. 
Choate  nn  behalf  of  the  appellants,  Pollock 
in  No.  893  and  Hyde  in  894— ifr.  Chas.  F, 
Smtthmayd  was  with  blm  on  his  brief: 

My  learned  friend,  Mr.  Carter,  has  said  that 
io  the  convention  which  created  the  Constltu- 
tioo  there  was  one  ever-present  fear.  There 
wts;  I  agree  with  him  as  to  that.  It  was  that 
bj  a  conibi nation  of  states  an  unjust  tax  might 
be  put  upon  a  single  state  or  upon  a  small 
group  of  states.  Let  us  see  about  this  Act 
which,  ezemptine  all  incomes  under  $4000  of 
iBdividuals,  but  denying  the  exemption  to  cor- 
porations, seeks  to  raise  a  sum,  as  has  been 
lUted  here,  of  from  $80,000,000  to  $50,000,- 
000.  There  are  sources  of  information  as  to 
how  such  a  law  will  strike,  to  which  I  wish  to 
direct  ihe  attention  of  the  court. 

There  was  formerly  an  income  tax  law,  and 
the  last  year  it  was  in  force  was  the  year  1878. 
The  exemption  then  was  $2000.  In  that  year 
the  collections  for  that  tax  were  such  in  the 
ttates  of  New  York,  Pennsylvania,  Massachu- 
setts and  New  Jersey  that  even  then,  with 
that  exemption,  those  four  states  paid  four 
fifths  of  the  entire  tax.  What  is  their  politi- 
cal representation  in  the  lower  House  of  Con- 
gress, which  only  can  initiate  and  secure  the 
ptssa^  of  revenue  bills?  Eightv  three  out  of 
three  hundred  and  flftv  six,  or  a  little  less  than 
one  quarter.  Anybody  who  knows  anything 
tboui  the  operation  of  these  income  tax  laws 
and  as  to  the  effect  of  changing  the  exemption 
from  $3000  to  $4000  knows  that  that  inequal- 
ity of  burden  will,  under  the  Act  of  1894, 
press  upon  those  four  states  with  vastly  gn^ater 
force.  So  that  it  is  Massachusetts,  New  York, 
New  Jersey  and  Pennsylvania  that  under  this 
eoactment,  if  it  be  allowed  to  stand,  may  pay 
not  less  than  nine  tenths  of  the  entire  tax,  a 
tax  imposed  upon  them  by  other  states,  who, 
as  the  learned  Chief  Justice  has  quickly  seen, 
as  shown  by  his  questions  in  the  course  of  the 
argument,  will  not  bear  a  dollar  of  it  Now, 
what  we  come  here  to  say  is  that  this  most 
ioiqaitous  result  has  been  brought  about  by 
an  express  violation  of  two  of  the  leading  re- 
straints of  the  Constitution;  restraints  upon 
the  power  of  Congress  arranged,  and  carefully 
arranged,  in  the  compromise  that  resulted  in 
the  creation  of  the  Constitution  itself,  and 
without  which  this  nation  never  could  have 
been  brought  into  being. 

Now,  if  you  approve  this  law,  with  this 
biquitous  exemption  of  $4000,  and  this  com- 
munistic march  goes  on  and  five  years  hence 
a  statute  comes  to  you  with  an  exemption  of 
t20,OOO  and  a  tax  of  20  per  cent  upon  all  hav- 
big  incomes  in  excess  of  that  amount,  how 
can  you  meet  it  in  view  of  the  decision  which 
my  opponents  ask  you  now  to  render?  There 
is  protection  now  or  never.  If  it  goes  out  as 
the  edict  of  this  judicial  tribunal  that  a  com- 
bmation  of  states,  however  numerous,  however 
uoanimous,  can  unite  against  the  safeguards 
provided  by  the  Constitution  in  imposing  a 
Ux  which  is  to  be  paid  by  the  people  in  four 
states  or  in  three  states  or  in  two  states,  but  of 
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which  the  combination  is  to  pay  r  Im  >8t  no 
part,  while  io  the  spending  of  it  they  are  to 
have  the  whole  control,  it  will  be  impossible  to 
take  any  backward  step.  You  cannot  here- 
after exercise  anyjcheck  If  you  now  say  that 
Congress  is  untrainmeled  and  uncontrollable. 
My  learned  friend  says  you  cannot  enforce  any 
limit  He  says  no  matter  what  Congress  does, 
if  in  its  views  of  so-called — what  did  he  call 
it?— sociology,  political  economy,  it  establishes 
a  limit  of  a  minimum  of  $20,000  or  a  minimum 
of  $100,000,  this  court  will  have  nothing  to 
say  about  it  I  agree  that  it  will  have  nothing 
to  say  about  it  if  it  now  lets  go  its  bold  upon 
this  law — upon  a  law  passed  for  such  a  pur- 
pose, accomplishing  such  a  result  and  by  such 
means. 

One  of  the  fundamental  objects  of  all  civil- 
ized government  was  the  preservation  of  the 
rights  of  private  property.  I  have  thought 
that  it  was  the  very  keystone  of  the  arch  upon 
which  all  civilized  government  rests,  and  that 
this  once  abandoned,  everything  was  at  stake 
and  in  danger.  I  was  brought  up  at  the  feet 
of  Gamaliel.  That  is  what  Mr.  Webster  said 
in  1820,  at  Plymouth,  and  I  supposed  that  all 
educated,  civilized  men  believed  in  that  Ac- 
cordint^  to  the  doctrines  that  have  been  pro- 
pounded here  this  morning,  even  that  great 
fundamental  principle  has  been  scatter^  to 
the  winds. 

It  is  not  any  part  of  our  mission  here  to 
question  the  power  of  Congress  to  raise  money 
by  taxation.  We  believe  that  Congress  has 
plenary  power  in  the  last  exigencies  of  the 
government  to  reach  every  man,  every  dollar, 
every  inch  of  ground,  to  secure  the  common 
defense  and  the  general  welfare;  that  it  was 
the  purpose  of  the  Convention  that  created  the 
Constitution  to  give  Congress  that  power,  and 
that  it  is  one  of  the  absolute  essentials  of  a 
great  sovereignty  which  was  to  cover  a  conti- 
nent and  to  last  for  untold  ages.  There  is  no 
doubt  about  that  We  are  perfectly  aware, 
too,  of  the  difficulties  that  lie  in  our  way,  that 
it  is  necessary  for  us  to  show,  in  the  first  place, 
either  that  the  power  to  pass  this  Act  was  not 
conferred  upon  Congress,  or  that  in  passing  it 
Congress  has  exceeded  the  power  entrusted  to 
it  by  the  Constitution.  One  thing  is  certain, 
absolutely  certain,  that  although  the  power 
was  given  Congress  to  tax,  no  power  was 
given  it  to  confiscate,  and  that  the  learned  At- ' 
torney  General  and  his  associates  all  admit. 
If  thfe  is  a  confiscation  under  the  forms  of  law, 
there  is  no  power  given  to  Congress  in  the 
Constitution  that  could  by  any  possibility  en- 
able it  to  validly  enact  such  a  law. 

I  can  add  nothing  to  the  wealth  of  argti- 
ment,  the  force  and  power  of  the  claim  that 
was  presented  by  my  two  distinguished  asso- 
ciates, namely,  that  this  tax  is  wholly  void  be- 
cause absolutely  in  all  its  parts  a  direct  tax  not 
imposed  by  the  rule  of  apportionment  But 
if  the  court  please,  we  may  distrust,  in  view 
of  the  former  decisions  of  this  court,  the  will- 
ingness of  the  court  to  come  to  such  a  conclu- 
sion as  that  an  income  tax  in  all  its  extent, 
levied  upon  all  call'nxs  levied  upon  all 
earnings  as  well  as  upon  the  rents  of  land 
and  the  income  of  personal  property,  is  in 
the  meaning  of  the  Constitution  a  direct 
tax.    I,  therefore,  present  the  cose  as  to  di- 
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rect  taxes  upon  somewhat  narrower  grounds 
distinctly  stated  in  brief,  grounds  consistent 
with  every  case  that  has  yet  been  decided  by 
this  court,  grounds  maintained  by  the  uniform 
course  of  the  Federal  government  in  its  legis- 
lative capacity  for  over  half  a  century  after  the 
adoption  of  the  Ck>n8titution.  If  your  honors 
should  conclude  that  it  is  not  possible  to  con- 
demn this  entire  tax  law  as  unconstitutional 
because  entirely  a  direct  tax,  my  purpose  is  to 
present,  then,  the  only  safe  and  practicable  al- 
ternative upon  which  your  honors  can  place, 
as  I  believe,  any  decision  and  which  is  based 
upon  the  clear  distinction  which  we  find  in 
the  Constitution  itself,  between  direct  taxes 
upon  theooe  hand  and  duties,  imposts,  and  ex- 
cises upon  the  other.  Therefore,  for  the  pur- 
poses of  this  argument,  I  shall  assume  what 
my  adversaries  daim.  I  shall  assume  that  it 
may  posf^ibly  be  decided  by  this  court,  as  it  has 
BO  often  been  decided  before,  that  all  duties, 
all  excises,  all  imposts  are  shut  out  from  the 
class  of  direct  taxes  by  the  necessary  meaning 
and  effect  of  the  Constitution,  and  that  they 
are  to  l)e  administered  by  the  rule  of  uniform- 
ity, as  they  ought  to  be  In  this  law  and  are 
not.  I  shall  claim,  upon  the  other  hand,  that 
at  any  rate  so  far  as  regards  the  direct,  inevita- 
ble necessarv  income,  and  outgrowth  of  real 
estate  and  of  personal  estate,  the  tax  is  a  direct 
tax  levied  opon  the  proper  subject  of  a  direct 
tax  within  the  meaningof  the  Constitution,  and 
la  therefore  invalid. 

I  desire  to  call  attention  to  the  rules  refla- 
ting the  power  and  the  methods  of  exercising 
the  power  of  taxation,  laid  down  in  the  Con- 
stitution, which  are  absolutely  imperative  upon 
Congress  and  from  which  bv  no  contrivance, 
bv  employing  no  name  can  it  possibly  escape. 
Under  the  provision  of  section  2  of  artide  1, 
of  the  Constitution,  it  had  alreadv  been  de- 
dared  that  representatives  and  direct  taxes 
should  be  apportioned  among  the  several 
states  according  to  the  census,  according  to 
numbers  to  be  ascertained  by  an  orii^inal  cen- 
sus and  by  a  decennial  census  from  time  to 
time,  as  years  rolled  on.  The  framers  had  not 
yet,  so  far  as  concerns  the  arranj^ement  of  sec- 
tions in  the  Constitution  as  it  was  finally 
drawn,  given  to  Congress  the  general  power 
to  tax.  That  first  provision  was  a  restraint  on 
what  was  intended  to  be  given  by  a  subsequent 
clause,  all  of  course  finally  speaking  with  one 
voice.  Then  the  framers  came  to  the  first 
clause  of  the  eighth  section,  which  described 
the  power  of  Congress,  and  naturally  and  nec- 
essarily gave  to  Congress  plenary  power  of 
taxation,  which  might  meet  the  exigencies, 
necessities,  and  demands  of  the  government 
at  any  period  and  under  any  stress.  I  agree 
with  the  learned  Attorney  General  that  nothing 
could  be  more  comprehensive;  that  no  other 
language  could  be  used  to  include  the  entire 
power  of  taxation  which  it  was  the  evident,  the 
obvious,  the  necessary  purpose  of  the  framers 
to  bestow  upon  the  new  government.  "Con- 
gress shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises."  They  added, 
however,  to  that  clause,  '*but  all  duties.  Im- 
posts, and  excises  shall  be  uniform  throughout 
the  United  States,"  which  I  understand  to 
mean  exactly  what  It  says — that  all  duties, 
imposts,  and  excises  shall  be  uniform  duties, 

800 


uniform  imposts  and  excises  tbroogfaoat  tkm 
United  States. 

The  first  question  that  suggesti  itadf  Is  wbj 
these   words  added  In  that  particular  fona, 
especially  why  the  word  ** taxes"  was  induded 
in  the  grant  of  power  and  excluded  from  this 
particular  modification  of  H.    I  am  ooC  ooeof 
those  who  attribute  ignorance  or  beedlesness 
or  acting  In  the  dark  or  in  a  maze  to  the  mes 
who,    after   sitting    four    months   Xogeihtx^ 
evolved  this  piece  of  work.    I  submit  to  your 
honors  that  upon  every  reasonable  rule  of  ooo- 
struction.  In  view  of  the  nature  and  character 
of  those  men,  in  view  of  the  light  of  the  hia- 
tory  of  the  confederation  and  of  En^^liab  hls> 
tory  in  which  they  were  actinir,  they  mieoded 
by  their  prescription  of  methods  of  exerdsisf 
the  power  to  cover  absolutdy  the  whole  suf 
iect  of  taxation,  and  that  the  reason  why  the 
limitation  as  to  uniformity,  the  prescriptioB  of 
method  as  to  uniformity,  was  applied  to  datira, 
imposts,  and  excises  waa  that  the  frameis  kaew 
very  well  that  they  had  alreadv  prescribed  tbt 
measure  for  all  other  taxea  under  the  term  of 
direct  taxes.    Anything  less  than  that  would 
impute  to  them  the  ignorance,  the  beedJew- 
ness,  the  striking  In  the  dark,  which  1  think, 
one  of  the  briefs  on  the  part  of  the  other  side 
has  imputed  to  them  in  this  regard.    Tber 
had  known  all  about  the  struggles  of  Eogliik 
speaking  people  in  respect  to  taxation  and  r»> 
sistance  to  taxation  and  the  neccasity  of  regs^ 
lating  taxation.    There  was  not  one  of  them  to 
whom  could  be  imputed  ignorance  of  all  ihit 
history  had  taught  in  that  re^^ard.    So  1  sub- 
mit to  your  honors  It  Is  a  fair  and  neoecsiry 
construction  that  the  reason  why  the  framers 
of  the  Constitution  limited  the  provisioo  of  the 
method  of  uniformity  for  the  measurement  of 
taxes  to  duties,  imposts,  and  excises  was  that 
they  understood  that  they  had  alresdy  pro- 
vided for  the  method  for  the  meaauremem  of 
all  other  taxes. 

In  respect  to  this,  what  tho  learned  Atto^ 
«ey  General  says  regarding  the  uniform  cos- 
duct  of  the  gnvurnment  from  the  bcffiooioir  ii 
entitled  to  our  greatest  respect,  and  I  draw 
from  It  what  appears  to  me  lo  be  a  verystroof 
argument  and  one  that  I  do  not  remember  to 
have  heretofore  aeen  auggf^ted.  Tour  booor 
will  remember  that  Mr,  VkirfJuMttrt  Cbise  ta 
the  case  of  Hylton  ▼.  United  SUtta,  8  L*.  S. 
8  Dall.  171  (I:  556)  threw  out  the  siig;;r«iioa 
that  there  was  some  mistake  about  tbe  «t>rd 
*'taxes"  in  the  first  clsuse  of  the  eigbtb  sedioo: 
that  all  duties,  imposts  and  excises  neccnsrily 
were  taxes;  and  he  hinted  that  possibly  tbffs 
might  be  some  kind  of  a  tax  of  which  br  could 
not  then  think,  the  nature  of  which  lie  did  ool 
intimate,  that  might  neither  upon  the  oae  bsai 
be  a  direct  tax,  nor  upon  the  other  be  a  do^. 
an  impost,  or  an  excise  That  suegesnoo  bn 
lingered  in  the  minds  of  the  profeaioo  (tost 
about  a  hundred  years  ago  until  now,  sod  jos 
find  it  reproduced  In  the  brief  of  the  ksmsd 
Attorney  General  or  of  his  assodale.  Tbfy 
say  that  there  may  be  a  tax  which  on  oae  tide 
is  neither  a  direct  tax  nor  on  the  otheriUts 
duty,  Impost,  or  exdse. 

Now,  for  the  argument  that  I  draw  froa  fc: 
How  about  the  corpus  of  personal  propeftyf 
If  a  tax  upon  that  were  such  a  tax,  aeitbtf 
direct  upon  the  one  band  nor  a  duty,  iaiport, 
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on  the  other,  then  what  would  follow? 
What  Chief  Jvstice  Chase  suggested,  that 
ndiher  rule  prescribed  would  apply;  that  it 
would  not  have  to  be  rated  either  according  to 
apportionment  {or  according  to  uniformity. 
Would  it  not  have  suggested  itself  to  some  as- 
tute mind  connected  with  the  executive  or 
legialatiye  dei>artment8  of  the  government  at 
tome  time  since  the  adoption  of  the  Constitu- 
tion until  now.  in  all  the  great  exigencies  and 
emergencies  of  the  nation,  that  there  was  a  tax 
unlimited  in  respect  to  measure,  in  the  meting 
out  of  which  there  was  no  restraint  upon  Con- 
grefls?  Under  that  construction,  under  that 
theory  or  imagination,  what  has  there  been 
from  the  beginning  to  prevent  Congress  from 
raising  all  the  money  required  for  the  purposes 
of  the  goTemment  from  the  corpus  of  personal 
property  throughout  the  United  States  without 
any  rule  of  apportionment,  without  any  rule 
of  uniformity,  laying  it  exactly  as  it  pleased, 
and  coming  to  every  citizen  saying:  '*I  find 
you  are  worth  so  much  personal  property;  pay 
me  two  per  cent  of  that."  No:  tliis  has  never 
been  drc»amed  of^t  has  never  been  suggested 
to  this  hour^and  why  not?  It  is  because 
everybody  who  thought  for  a  moment  about 
this  subject  knew  that  the  Judgment  I  have 
ascribed  to  the  f  ramers  of  the  Constitution  was 
sound  and  right,  namely,  that  in  providing  for 
direct  taxes  and  that  direct  taxes  should  be 
collected  according  to  apportionment,  they 
covered  a  tax  upon  personal  property. 

I  might  be  asked  why,  if  personal  property 
was  included  in  direct  taxes,  has  it  never  been 
made  the  subject  of  direct  tax  by  this  govern- 
ment, as  it  never  has?  Is  not  the  answer  ob- 
vious, namely,  that  the  inequality  of  effect 
produced  by  a  levy,  a  collection  according  to 
apportionment  among  the  different  states  ac- 
cording to  representation,  was,  in  respect  to 
the  bulk  of  personal  property,  so  great,  so  op- 
pressive to  the  smaller  and  less  wealthy  states 
that  it  was  impossible  for  any  man  in  Congress 
or  out  to  propose  it  for  a  moment?  See  how 
that  would  have  operated  as  between  New 
York,  with  its  vast  accumulation  of  personal 
properly,  and  Florida,  if  you  please,  or  any 
one  of  the  poorer  states  regarding  which  the 
proportion  of  such  a  tax  to  be  imposed  upon 
its  citizens  should  be  measured  by  apportion- 
ment according  to  numbers?  If  the  court 
please,  Mr.  Langdon,  of  New  Hampshire,  un- 
derstood that  inequality  perfectly  well  in  the 
convention  when  this  rule  of  apportioning  di- 
rect taxes  was  submitted.  Said  he:  "It  will 
be  very  hard  upon  New  Hampshire,  but  we 
will  submit  to  it  for  the  purpose  of  carrying 
this  Constitution  through."  Why  bard  upon 
New  Hampshire?  Her  property  consisted  of 
her  farms  and  her  granite  hills,  with  no  ac- 
cumulation of  personal  proper^,  but  Massa- 
chusetts, Rhode  Island,  New  York,  and  sev- 
eral of  the  other  states  had  personal  property 
vastly  in  excess  of  the  proportionate  numbers. 
The  income  of  all  accumulated  property, 
whether  it  be  the  rent  of  lands  or  the  interest 
of  bonds  or  the  immediate  outgrowth  of  any 
other  specific  form  of  personal  property,  is 
■eoessarily,  under  the  Constitution,  the  subject 
of  a  direct  tax  and  of  no  other.  If  I  accom- 
plish this  proposition  it  will  not  result  in  es- 
tablishing the  illegality  upon  that  ground  of 
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all  the  provisions  of  this  law.  If  those  things 
which  I  mention  can  only  be  made  the  subject 
of  an  apportioned  tax,  it  will  make  void  this 
tax  so  far  as  it  rests  upon  rents  and  upon  the 
income  of  personal  property.  By  what  method 
is  this  to  be  established?  By  exploring  the 
misty  areas  of  political  economy,  about  which, 
however  thoroughly  informed  your  honors 
may  be,  I  know  next  to  nothing?  I  think  not. 
I  think  it  is  to  be  established  and  decided  by 
the  ordinary  rules  for  the  construction  of  stat- 
utesand  constitutions.  One  thing  is  absolutely 
certain  in  this  Constitution,  and  that  is  that  the 
difference  between  the  subjects  of  taxation  by 
apportionment  and  taxation  by  the  rule  of  uni- 
formity was  considered  one  of  vast  import- 
ance by  the  framers  of  the  Constitution.  It 
was  no  trifling  thing.  They  did  not  think 
either  branch  of  this  question  of  taxation  in- 
considerable or  unimportant 

My  proposition  is  that  real  estate  itself  and 
the  rent  of  it,  the  bulk  of  personal  property 
and  the  income  from  it,  was  what  was  in  theur 
minds  under  the  subject  of  direct  taxation. 
How  do  I  ascertain  that?  I  say  by  comparing 
and  studying  these  clauses  of  the  Constitution 
which  I  have  already  quoted  and  the  other 
clauses  of  the  Constitution  and  the  whole 
scope  and  purpose  of  theuL  The  mere  talk  of 
this  man  or  that  in  the  convention,  mere  talk 
of  this  man  or  that  upon  the  bench  of  any 
court,  unless  it  was  a  solemn  adjudication 
upon  this  oath  of  office  and  the  decision  of  a 
case,  is  of  very  little  weight 

I  have  found  from  a  careful  study  of  it  very 
little  help  upon  this  subject  in  the  debates  of 
the  Federal  convention,  and  I  think  there  are 
two  reasons  why  no  conclusive  force,  bs  Justice 
Swayne  said  in  the  Springer  case,  can  be 
drawn  from  them.  In  the  first  place,  it  was 
not  a  legislative  body;  it  was  merely  a  deliber- 
ate body,  coming  voluntary  together  at  the  in- 
vitation of  Yirginia  and  of  Congress,  submit- 
ting its  work  to  Congress  with  a  suggestion 
that  it  finally  be  submitted  for  adoption  to  the 
conventions  of  the  several  states.  In  the 
second  place,  its  deliberations  were  absolutely 
secret. 

The  first  step  which  I  take  as  the  starting 
point  of  my  argument  in  support  of  the  propo- 
sition that  I  am  submitting  is  that,  whatever 
else  was  or  was  not  included  in  the  term  "direct 
tax,"  real  estate  was  included,  real  estate  in  the 
several  states,  real  estate  that  was  distributed 
equally  everwhere,  found  everywhere,  in  every 
state,  although  necessarily  differing  in  value 
and  differing  In  acreage.  From  thebeginning, 
the  power  to  tax  land  does  not  rest  upon  theo- 
ries of  distinctions  between  the  increment  of 
land,  the  improvement  of  land,  and  the  growth 
of  value  of  land:  but  it  applies,  according 
to  such  practical  construction,  to  improved  and 
unimproved  real  estate.  There  have  been  three 
cases  of  a  direct  tax,  which  has  never  been  im- 
posed except  in  cases  of  great  emergency: 
First,  there  was  the  direct  tax  law  of  1798, 
when  trouble  with  France  was  apprehended; 
then  the  Land  Tax  Act  of  1812,  and  the  direct 
tax  of  1861.  All  were  of  one  type.  They 
were  not  taxes  on  naked  land;  they  w^re  taxes 
arranged  carefully  upon  improved  and  upon 
unimproved  property,  just  as  aland  tax,  if  you 
please  to  call  it  so,  a  direct  tax  may  now  be  im- 
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posed  upon  rented  property  and  unrented  and 
uoproductive  properly.  What  did  Congress  do? 
Take  the  first  tax  as  a  specimen  of  tnem  all. 
It  said,  first,  we  will  tax  the  houses.  That  is 
improyed  real  property,  is  it  not?  That  is  rented 
re!j  property  is  it  not?  It  taxed  them  accord- 
ing to  tbeii  value,  from  $8000,  ranging  all  the 
way  up  to  $80,000,  at  a  differinff  rate.  Then 
we  wiU  tax  the  slaves  so  much  a  head.  I 
think  it  was  fifty  cents  a  head.  Then  we  will 
tax  all  the  rest  of  the  land  a  dollar  for  a  hun- 
dred acres  or  whatever  the  rule  was.  So  I  say 
there  is  an  absolute  consensus,  confirmed  by 
these  hundred  years  of  history,  that  a  direct 
tax  upon  land  was  not  a  purely  naked  land 
tax,  but  it  was  a  tax,  as  I  have  said,  upon  all 
possible  improvements  or  outgrowth  of  the 
property. 

ifow,  we  come  to  the  second  proposition, 
which  it  seems  to  me  is  equally  eaisy  to  estab- 
lish, and  that  is  that  the  rent  of  real  estate  is- 
suing from  it  is  indistinguishable  from  a  tax 
on  the  real  property  itself.  If  the  court  please, 
as  to  this  matter  of  rent,  is  a  tax  on  rent  dis- 
tinguishable from  a  tax  on  land?  I  say  that  a 
tax  on  land  yielding  income  by  whatever 
name  is  in  reality,  in  effect  and  substance,  a 
tax  upon  the  rental  I  speak  now.  of  course, 
of  rented  property.  I  am  not  foolish  enough 
to  argue  that  a  tax  on  rents  is  the  same  thing 
as  a  tax  on  land  which  nobody  rents.  I  am 
looking,  however,  at  the  nature  of  the  tax;  not 
the  form,  but  the  substance.  Your  honors 
will  observe  that  the  tax  laid  by  this  law  is  a 
yearly  tax  upon  the  yearly  rental.  Can  that 
De  distinguished  from  a  tax  on  land?  How 
under  heaven  is  a  tax  on  land  to  be  paid,  ex- 
cept out  of  the  income?  How  is  it  possible? 
I  mean  in  the  common,  ordinary,  practical 
business  of  life  which  the  court  is  bound  to 
look  at.  We  are  living  under  a  constitutional 
government,  are  we  not?  We  have  regulated 
the  measure  of  our  own  taxation  by  the  Con- 
stitution. Was  it  intended  that,  although  Con- 
gress could  not  put  an  un apportioned  tax  upon 
real  estate  it  could  put  an  unapportional  tax 
upon  rent  of  real  estate  and  so  eat  all  the  real 
estate  up?  How  can  a  man  pay  this  five 
years'  annual  tax  on  real  estate?  Absolutely 
only  out  of  the  rental.  Would  any  free  peo- 
ple, if  they  had  prohibited  a  land  tax,  submit 
to  a  tax  on  rentals? 

We  are  deciding  this  is  a  question  of  law,  not 
of  political  economy.  I  say  that  every  time 
the  courts  ever  passed  upon  the  question  of  an 
annual  tax  on  land,  by  whatever  name  you  call 
it,  whether  you  call  it  real  estate  tax  or  a  land 
lax  or  an  income  tax  or  whatjBver  you  please 
it  has  been  held  to  be  a  tax  on  the  immediate 
ownership,  upon  the  immediate  freehold,  and 
upon  the  man  who  is  in  possession  thereof  re- 
ceiving the  income. 

Suppose  the  Constitution  instead  of  forbid- 
ding an  unapportioned  direct  tax  had  specific- 
ally forbidden  any  tax  by  Congress  upon  the 
real  estate  of  any  inhabitants  of  a  state.  Let 
us  see  whether  there  is  any  difference  between 
A  tax  upon  the  rent  and  a  tax  upon  the  body  of 
the  property.  The  Constitution  has  provided 
we  will  assume,  that  Congress  shall  not  levy 
any  tax  upon  the  real  estate  of  any  citizen  of 
any  state.    Congress  gets  into  a  tight  place 
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and  it  says,  "We  want  more   money."    We 
cannot  levy  a  tax  upon  the  real  estate  of  any 
citizen,  but  we  wiil  put  an  annual  tax  for  ^W9 
years  or  for  ten  years  or  for  twenty  years  apoa 
the  rental  income  of  the  real  estate."    Would 
anybody  say  that  it  was  permissible  to  Con- 
gress under  such   a  Con<tlitution  ?    As   the 
Constitution  now  stands  it  is  conceded  that 
you  cannot  put  any  unapportioned  tax  upon 
real  estate,  and  yet  my  opponents  claim,  and  it 
is  necessary  for  them  to  claim  that  you  can 
nevertheless  tax  all  the  man's  real  estate  away 
by  an  annual  tax  upon  his  rents.    It  is  scarcely 
necessary  for  me  to  follow  up  the  last  sugges- 
tion by  arguing  that  that  propoeiiioo,  if  true  as 
applied  to  the  prohibition  to  levy  any  tax  upoa 
real  estate,  is  equally  true  as  to  my  propodtioo 
in  regard  to  the  prohibition  to  levy  any  unap- 
portioned tax  upon  personal  property. 

What  has  been  the  law  from  the  befioaiog 
of  the  common  law?  What  do  the  old  wrftecs 
say?  "If  a  man  seised  of  land  in  f ee  l>y  hit 
deed  granteth  to  another  the  profit  of  those 
lands  to  have  and  to  hold  to  him  and  his  bein 
and  maketh  livery  teeundum  fcrmmn  ^arim, 
the  whole  land  itself  doth  pass.  For  what  is 
the  land  but  the  profits  thereofr  That  is 
Coke  upon  Littleton.  That  has  been  law  ever 
since  in  every  court  in  English  ChristeodooL 
It  is  applied  now  Just  the  same  as  it  was  ia  tba 
time  of  Coke.  It  was  applied  in  the  state  of 
New  York  to  the  matter  of  a  devise.  "A  de- 
vise of  the  interest  or  of  the  rents  and  profits 
is  a  devise  of  the  thing  itself,  out  of  which 
that  interest  or  those  rents  and  iwofits  may 
issue."  That  is  the  law  as  adminbtered  by  tbt 
supreme  court  of  the  state  of  New  York  when 
your  late  associate,  Mr.  Jmiie$  Nelson,  was  a 
member  of  it. 

Let  me  call  your  honors'  attentioa  agaia  lo 
what  the  learned  Attorney  General  says.  Hs 
says:  "Well,  when  a  man  has  got  the  money 
in  his  pocket  it  is  no  longer  rent*  One  thiaf 
I  would  say  about  that»  te  that  if  youaregoiaf 
after  the  rent  as  money,  the  tax  m  on  penoou 

Froperty  and  should  be  apportioned,  as  1  tbiak 
shall  demonstrate  bj  and  by.  But  the  sa- 
swer  is  that  the  tax  does  not  go  after  the  reit 
as  money  in  the  taxpayers'  pocket  The  Act 
of  1894  (g  27)  specifies  the  renU  as  a  canUasl 
part  and  element  of  this  income  retoni,  sad 
every  man  who  goes  up  to  make  bis  return  bss 
to  state  under  oath  what  rent  be  got  last  year. 
This  fiction— this  difference  betwecs  tht 
name  and  thethinff,  between  tbeaubstaaceiDd 
the  shadow— urgea  by  the  Attorney  Geacfil  ii 
that,  though  you  cannot  tax  rent  you  csatu 
money  in  the  owner's  pocket  received  froa 
rent.  If  there  is  one  factitious  arguoieiit,  oat 
pretense  of  a  reason,  one  attempt  to  mtks  s 
distinction  without  a  difference  that  this  coon 
has  uniformly  stamped  upon  with  all  in 
might  it  is  lust  that  Thia  court  has  repeat- 
edly decided  that  such  an  argument  is  vboUf 
unsound.  What  did  the  court  mean  in  Brmn 
V.  Maryland,  25  U.  8.  12  Wbeat  il9  («:  679) 
when  it  held  that  a  tax  on  the  occupation  of  u 
importer  is  the  same  as  a  tax  oo  imports,  tad 
is  therefore  void?  It  is  the  aouroe,  the  Mh> 
stance  that  the  Act  strikes  at  that  the  coot 
always  looks  to.  and  always  has  looked  to.  is 
every  form  and  case  that  baa  ever  ooom  b» 
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fofeli  UDtil  now.  C7aff  Jtxs^icd  Marshall  said 
— I  read  from  the  twenty-eighth  page  of  our 
principal  brief — 

*^It  19  imi>ossible  to  conceal  from  ourselves 
that  this  is  yaryiDg  the  form  without  varyiog 
the  substance.  It  is  treating  a  prohibition 
which  is  general  as  if  it  were  confined  to  a  par- 
ticular mode  of  doing  the  forbidden  thiug. 
All  must  perceive  that  a  tax  on  the  sale  of  an 
article  imported  only  for  sale  is  a  tax  on  the 
article  itself." 

What  did  the  court  mean  in  MeCutloch  t. 
Maryland^  17  U.  8.  4  Wheat  816  (4:  579).  by 
aayiDg   that  a  state  law  levying  a  tax  in  the 
shape  of  a  stamp  upon  bills  issued  by  the  hank 
of  the  United  States  was  a  tax  upon  the  bank? 
What   did  it  mean  in  the  case  of  Otbom  v. 
Bank  qf  DnUed  States,  22  Q.  8.  9  Wheat.  738 
(((:  204),  by  declaring  that  a  state  law  requUr- 
ing  a  pavment  of  |5000  or  (50,000  before  a 
bank  could  begin  business  was  a  tax  upon  the 
actual  power  of  the  Federal  govern ment ?   The 
case  of    WcMton  v.  Charleston,  27  U.  8.  2  Pet. 
449  (7:  431),  is  very  conclusive  on  this  point 
There  li  was  held  that  a  tax  upon  the  income 
of  United  States  bonds  was  a  tax  upon  the  se- 
curities  themselves  and  equally   admissible. 
Chief  Justice  Marshall  and  four  of  his  asso- 
ciates held  that,  although  Mr.  Justice  Thomp- 
son and  Mr.  Justice  Johnson  dissented  on  the 
ground  that  it  was  palpably  an  income  tax, 
which  the  learned  chief  justice  did  not  con- 
tradict. 

A  tax  upon  the  profit ahleness  of  the  use  is, 
therefore,  a  tax  falling  directlv  upon  the  value 
of  the  property.  So  I  submit  that  a  tax  on 
rents  is  in  substance  a  tax  on  real  est^ite  and 
should  be  made  the  subject  of  apportionment, 
S8  required  by  the  Constitution  in  respect  of 
all  direct  taxes. 

How  in  principle  does  the  corpus  of  personal 
property  differ  from  a  piece  of  real  estate?  I 
own  a  house  to  day  and  sell  it  to  morrow,  and 
take  as  its  consideration  a  mortgage  on  the 
•ame  property  for  $10,000,  the  value  of  the 
house.  Is  a  tax  upon  the  bouse  one  kind  of  a 
tax  and  a  tax  upon  the  proceeds  of  the  bouse 
another?  It  cannot  be;  it  is  impossible. 
There  is  no  real  or  substantial  difference  be- 
tween a  general  tax  on  personal  and  on  real 
property.  No  such  thing  has  ever  been  de 
cided;  no  such  thing  has  ever  been  hinted  at. 
A  tax  on  personalty  has  all  the  elements  of  a 
direct  tax  exactly  as  a  tax  upon  real  estate.  It 
is  directly  imposed;  it  is  presently  paid;  it  is 
ultimately  borne  by  the  party  owning  it. 
There  is  no  choice  for  him  to  escape  from  the 
tax  but  to  run  away.  There  is  no  volition 
about  it,  as  there  is  in  the  case  of  any  consum- 
able commodities  upon  which  excises  are  laid. 
Suppose  a  direct  tax  he  levied  upon  real 
and  personal  property  in  the  states,  could  a 
man  whose  personal  property  was  touched  by 
it  appeal  to  the  court  with  any  hope  of  success 
and  say,  '*Tbat  tax  on  my  personal  property 
is  not  a  direct  tax,  but  ia  an  excise,  or  a  duty 
or  impost.  I  wiU  pay  on  my  real  property, 
hut  I  shall  not  pay  and  I  shall  appeal  to  the 
Supreme  Ck>urt  to  free  me  from  paying  the 
portion  of  the  tax  that  rests  upon  my  personal 
property."  The  court  certainly  would  over- 
role  such  a  contention.    I  say  there  is  not  the 
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least  dfstiaction  between  such  a  case  and  that 
presented  here. 

I  think  your  honors  will  have  no  dUficulty 
in  coming  to  the  conclusion  that  the  corpus  of 
personal  property  is  included  within  the  sub- 
ject of  a  direct  tax,  and  that  a  tax  thereoa 
must  be  apportioned.  How  about  income  de- 
rived therefrom?  I  am  not  speaking  now, 
your  honors,  understand,  of  the  earnings  ana 
incomes  from.labor  and  from  any  OEdline,  trade, 
profession,  or  business.  I  am  talking  about  the 
direct  income  of  personal  property,  as  illus- 
trated by  the  interest  on  bonds.  Thus  the  United 
States  issues  certain  bonds  and  declares  that  the 
bonds  shall  not  he  subject  to  taxation  by  any 
state.  I  am  looking  at  the  question  whether 
a  tax  on  the  interest  of  the  honds  is. the  same 
in  nature  as  a  tax  on  the  hond  itself.  A  state 
levies  a  tax.  The  legislature  recognizes  that 
theJi}ond  itself  is  protected  and  cannot  be 
taxeid;  but  It  attempts  to  circumvent  that  in- 
hibition hy  pretending  to  tax  only  the  income 
after  it  has  been  collected  on  the  plea  that  it 
has  lost  its  identity  and  is  part  of  the  personal 
property  of  the  owner  of  the  bond.  Would 
vou  say  that,  although  the  Act  of  Congress 
said  the  bond  should  not  he  subject  to  tax,  all 
the  income  therefrom  and  all  its  value  mii^ht 
be  eaten  out  by  the  state  putting  a  tax  upon 
the  income  of  the  bond?  Of  course,  that  would 
be  an  impossibility,  and  it  is  decisive  of  this 
question.  The  substance  is  what  the  Consti- 
tution provides  for.  The  substance  of  right 
is  what  the  court  is  bound  to  protect 

We  may  proceed  now  to  inouire  how  the 
two  rules,  apportionment  ana  uniformity, 
were  intended  by  the  makers  of  the  Constitu- 
tion to  work  in  practical  application  to  their 
respective  subjects  of  taxation.  It  was  then 
bsiown  perfectly  well  that  apportionment  was 
necessarily  a  rule  of  inequality.  Nobody  ever 
supposed  or  could  contemplate  that  a  tax 
levied  by  the  rule  of  apportionment  would  re- 
sult in  equality  of  burden  as  to  wealth,  or,  to 
state  in  other  words,  that  it  would  be  found 
that  the  distribution  of  real  and  personal  prop- 
erty was  according  to  population  of  the  various 
states,  or  that  a  tax  on  real  and  personal  prop- 
erty apportioned  according  to  population 
would  not  bear  more  heavily  on  some  than  on 
other  states. 

You  remember  that  the  confederation  had 
no  power  to  tax;  that  it  had  been  the  subject 
of  an  intense  strugf^le  since  1781,  culminating 
finally  in  1786,  and  that  the  confederation 
was  then  on  the  point  of  absolute  collapse  when 
the  constitutional  convention  came  together. 
The  confederation  had  demanded  the  impost, 
they  had  demanded  the  power  of  taxation  in 
some  form  or  other  to  save  the  nation,  and  the 
states  never  would  consent  Tour  honors  all 
remember  the  quarrel  about  the  impost,  the 
getting  of  the  impost  and  the  not  gettin;^  it,  and 
then  came  the  compromise  in  the  Constitution. 
It  is  not  necessary  to  relate  the  history  of  the 
compromise;  how  it  was  arrived  at    Accom- 

{)anying  this  compromise,  came  the  provisions 
n  regard  to  the  power  of  taxation  to  be  vested 
in  Congress,  which  we  are  here  to  day  to  ex- 
pound. First,  there  was  a  surrender  by  the 
states  to  Congress  of  the  exclusive  power  to 
levy  taxes  on   imports.    That  had  been  '^e 
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great  source  of  reyenoe  to  all  the  seaboard 
stales;  it  was  known  to  be  an  endless  resource 
for  Congress.  Tbe  states  gave  it  up  absolutely 
and  witn  it  the  power  to  regulate  foreign  com- 
merce. Tlien,  too,  tbe  states  surrendered  for- 
ever afterwards  the  right  that  they  had  had 
of  taxing  and  regulating  commerce  between 
the  states.  How  much  oi  revenue,  how  much 
of  sources  and  subjects  of  taxing  power  that 
has  amounted  to,  let  your  honors'  decisions 
for  the  last  ten  years  on  interstate  commerce 
questions  decide.  That  was  one  part  of  the 
compromise.  Then  came  the  grant  to  Con- 
gress of  power  to  lay  indirect  tax^s,  as  we  now 
call  them — a  grant  to  Congress  of  the  power 
to  levy,  by  the  rule  of  uniformity,  duties,  im- 
posts, and  excises. 

I  say  that  this  rule  of  apportionment  was  de- 
signed to  operate  exactly  as  it  eventualljr  did. 
What  does  it  result  in?  It  results,  does  it  not, 
in  a  law  protection  for  the  benefit  of  the  fold- 
ers of  such  property  as  was  contemplated  as 
the  subject  of  the  direct  taxes?  I  own  a  house 
in  New  York.  I  study  the  Constituiion  and  I 
see  that  it  can  be  made  the  subject  on*y  of  an 
apportioned  tax.  If  that  apportioned  tax  is 
applied  my  taxes  will  be  less  by  half  or  a 
quarter  or  a  fifth  or  a  tenth,  as  the  case  may 
be,  than  if  it  were  a  tax  applied  by  the  law  of 
uniformity.  Is  not  that  an  absolute  and  inde- 
feasible right  of  the  owner  in  every  state  lust 
as  much  as  if  tbe  Constitution  had  provided  as 
a  part  of  this  compromise  that  no  taxes  should 
be  levied  by  the  Federal  government  upon 
real  estate  in  any  state? 

But  there  is  another  clause  providing  that 
representation  and  direct  taxes  shall  go  hand 
in  hand.  What  did  that  mean?  Why  was  it 
that  the  framers  twice  said  it  in  the  Constitu- 
tion? And  it  is  the  only  thing  that  they  did 
say  twice.  They  said  it  in  section  2,  article  1, 
when  they  provided  that  representatives  and 
direct  taxes  should  be  apportioned  according 
to  numbers,  and  they  said  it  in  the  ninth  sec- 
tion of  the  same  article  when  they  prescribed 
that  no  capitation  or  other  direct  tax  should  be 
levied  except  according  to  the  census.  If  the 
court  please,  they  were  fresh  from  the  strug- 
gles alM)ut  representation  going  hand  in  hand 
with  taxation,  and  it  was  for  the  protection  of 
this  property,  this  accumulated  property  in  the 
states,  as  against  the  inroad  of  the  vote  of  mere 
numbers,  that  they  stipulated  and  insisted 
upon  the  guaranty  of  apportionment— such 
was  the  fundamental  condition  of  the  states 
adopting  the  Constitution. 

The  purpose  was  as  clear  as  if  it  had  been 
written  in  so  many  words  that  when  the  repre- 
sentatives of  any  state  voted  in  the  House  of 
Representatives,  where  only  a  tax  could  orig- 
inate, upon  a  law  to  impose  a  direct  tax  upon 
the  property  or  the  income  of  property  in  any 
state,  they  should  do  it  under  tbe  restraint 
that  according  as  they  possessed  the  political 
power  to  vote  the  tax  it  should  fall  upon  the 
citizens  of  the  state  that  they  represented. 

What  an  object  lesson  this  law  is  as  to  these 
subjects  of  direct  tax  that  I  have  now  spoken 
of,  namely,  the  rents  of  land  and  the  income 
of  personal  property.  Here  are  the  otb(  r  torty 
states,  all  the  states  representing  that  region 
that  has  come  in  nnder  the  piovfiion  thai  new 
states  might  be  carved  out  of  the  territories, 

804 


who  have  voted  to  put  this  direct  tax 
the  pretense  of  an  income  tax  upon  these 
board  states,  throwing  to  the  winds  tbe 
straint  that  Uie  Constitution  placed  upon 
and  practically  exemptinc  ihdr  own 
Thej  have  provided  that  New  York.  Peoosyl- 
vania,  Massachusetts  and  New  Jersey  sfaAll 
pay,  as  I  told  you  in  the  beginning,  five  times 
the  amount  they  would  pay  if  the  rule  of  m^ 
portionment  guaranteed  by  the  Coostitotios 
had  not  been  utterly  disregarded. 

If  the  court  please,  this  question  as  to  a  (S* 
rect  tax  upon  the  income  ci  real  and  personal 
property  has  never  been  decided.  Not  only 
that,  it  has  never  been  considered;  it  has  nevor 
been  presented  to  this  court.  When  my 
learned  friends  on  the  other  side  get  up  mod 
say  there  is  nothing  to  debate  here,  we  answer 
that  the  question  whether  a  tax  on  the  rents  la 
in  real  substance  and  effect  different  from  a 
tax  on  real  property  itself,  and  whether  a  tax 
on  the  income  of  personal  property  is  different 
from  a  tax  on  the  corpus  of  personal  property, 
has  never  been  presented  here. 

My  friends  say  that  we  are  bound  to  lose  our 
case  in  toto  because  the  questions  have  been 
adjudicated  adversely  to  our  contention.  Them 
are  five  cases  upon  which  tbey  rely. 

Have  your  honors  ever  decided  that  a  tax  on 
rents  and  on  the  income  derived  directly  fn>« 
personal  property  was  not  a  direct  tax?  1  ba> 
lieve  two  of  your  honors  yet  remain  oo  ttan 
bench  who  were  here  then.  Was  this  question 
that  we  now  present  to  you  decided?  Was  il 
argued?  Was  it  considered?  It  is  utterly  io^ 
pebble  that  it  should  have  been,  for  it  waa 
not  involved  in  the  case. 

As  to  the  rest  of  this  law  and  the  proviitom 
which  operate  as  an  excise  or  duty  upoo  in- 
come derived  from  business  or  work  of  any 
kind  there  is  a  gross  violation  of  unif^nnity, 
and  therefore  tbe  whole  law  is  void.  What  Is 
meant  in  the  clause  "uniform  throughout  the 
United  States?"  If  the  court  please,  it  wookl 
seem  that  that  is  capable  of  solution  witbooc 
imputing  beedleasness  to  Washington,  Hanil* 
ton,  Madison,  Franklin,  and  the  other  man 
who  sat  with  them  in  tbe  convention.  Cteiriy 
the  word  "uniform"  means  something  aod  waa 
inserted  for  some  definite  purpose.  Bat  tht 
learned  Attorney  (General  says  that  tbewoitl 
' 'uniform"  is  surplui^e.  Surplusagel  Tboss 
men  whose  names  I  have  mentioned,  and  tbeir 
illustrious  peers,  throwing  in  a  wonl  for  nwft 
surplusage!  His  associate,  Mr.  Carter,  mj* 
that  it  only  means  that  it  shall  be  a  tax  whick 
extends  throughout  the  United  States;  in  oiber 
words,  strike  out  * 'uniform"  and  insert  ia  its 
places  "extend."  Both  say  in  effect  that aoon- 
stitutional  requirement  that  a  certain  kind  of 
tax  shall  be  a  uniform  tax  througbout  tht 
United  States  mav  be  without  tbe  first  elennt 
of  uniformity  as  between  the  TOvemment  and 
tbe  citizen,  or  between  the  ddzens  whoa  it 
affects.  No  matter  how  far  it  departs  troa 
uniformity  in  the  treatment  of  IhediiieDS  wke 
are  entitled  to  equal  treatment  at  the  hands  o( 
the  government,  if  that  Inequality  prevafli 
alike  in  Alaska,  in  Florida,  and  In  New  York, 
our  opponents  contend  that  il  oompttes  with 
this  constitutional  provision.  Tbey  date  tbst 
this  provision  deals  not  with  the  peofili 
throughout  the  United  SUtea,  but  with  tbi 
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geographical  dlTtoiona  of  the  United 
Statca  as  so  much  territory.  Is  not  that  a  fair 
TeisioB  of  their  argnment?  Is  not  that  what 
tbey  hMwe  said  here?  It  is  almost  their  Tery 
words — that  * 'uniform"  means  nothing—and 
ten  th^  assert  that  if  you  say  it  means  uni- 
formitj  In  the  tax  itselvyou  get  rid  of  the 
words  'throughout  the  United  States"  alto- 
gether. 

The  wli<^  drift  of  their  argument  is  that 
Congress  dealing  with  the  indiyidual  citizen  in 
layine  and  collecting  these  taxes,  need  ohserre 
DO  role  of  uniformity  except  as  to  the  plan  or 
method  of  laying.  They  strike  out  the  word 
**  uniform"  and  insert  in  its  place  "  extend." 
We  claim  that  this  clause  means  exactly  what 
it  says,  and  that  each  part  of  it  Is  of  equal 
force  and  effect,  and  must  receife  full  force 
and  effect  That  eTerr  duty  and  every  impost 
and  erery  excise  must  he  in  its  nature  and  qual- 
ity a  uniform  duty,  a  uniform  impost,  a  uni- 
form excise,  and  that  this  rule  of  uniformity 
shall  be  applied  in  every  instance  "  throughout 
the  United  States"  thus  we  give  full  play  both 
to  the  words  "  throughout  the  United  States," 
and  to  the  word  "  uniform." 

There  is  no  mistake  as  to  what  the  meaning 
of  the  word  *'  uniform"  is  an  essential  quality 
of  a  duty,  impost,  or  excise.  It  must  operate 
alike  upon  the  class  of  things  or  of  persons 
subject  to  it.  The  class  may  be  fixed  and 
bounded  by  Congress  in  its  discretion.  It  is  for 
the  courts  to  say  whether  this  rule  of  uniform- 
ity has  been  applied  within  and  throughout  the 
daBS.  The  contrast  or  antithesis  between  the 
nle  of  apportionment  prescribed  for  direct 
taxes  and  the  rule  of  uniformity  prescribed  for 
"  duties,  imposts  and  excises"  was  designed. 
The  contrast  was  intended  to  be  complete  and 
perfect  between  each  element  of  the  two  rules. 
The  rule  of  apportionment  was  known  and 
hitended  to  be  a  rule  of  inequality.  This  in- 
equality was  inevitable  and  existed  in  the  very 
nature  of  the  compromise  out  of  which  it  re- 
sulted. This  inequality  was  recognized  as 
certain  to  increase  as  one  state  grew  in  popu- 
lation faster  than  another;  hence  the  require- 
ment of  a  decennial  census  to  correct  this  in- 
equality, so  far  as  that  might  do  it.  But  there 
were  features  of  inequality  as  between  differ- 
ent states  which  were  radical  and  incurable  by 
aay  census.  There  was  and  there  could  be  no 
SQch  coincidence  between  population  and 
wealth  as  the  role  assumed,  ana  the  diverg- 
ence from  any  approximate  coincidence  would 
grow,  as  it  has  grown  with  every  census. 

The  rule  of  tmiformity,  on  the  other  hand, 
as  applied  to  "duties,  imposts  and  excises,"  was 
known  and  intended  to  he  a  rule  of  approxi- 
mate and  reasonable  equality  among  those  em- 
braced in  the  class  affected  by  it— every  where 
and  at  all  times — and  no  changes  of  population 
or  of  wealth  anywhere  would  or  could  affect 
its  force  and  effect. 

The  constitutions  of  nearly  all  the  states  have 
adopted  from  the  United  States  Constitution 
this  role  of  uniformity,  and  in  its  practical  ap- 
plication the  courts  oi  all  apeak  with  one  voice 
•i  to  its  meaning,  that  it  is  exactly  that  for 
which  we  contend. 

Bat  there  is  another  cardinal  difference  be- 
tween the  two  rules  which  is  even  more  radi- 
cal and  far-reaching  and  compels  theconstruc- 
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tion  of  the  rule  of  uniformity  for  which  we 
contend.  It  must  be  observed  that  the  first 
clause  of  section  8,  article  1,  taken  by  itself, 
gave  to  Congress  the  complete  and  unqualified 
power  of  taxation,  only  limited  to  national  pur- 
poses, but  wholly  unlimited  as  to  place.  As  it 
stood  alone  the  power  extended  to  every  inch  of 
the  territory  and  to  every  person  and  every- 
thing within  the  dominion  of  the  government 
created  by  the  Constitution.  As  it  stood  alone 
Congress  could  have  laid  and  collected  taxes  of 
every  kind,  direct  and  indirect,  for  national 
purposes,  without  regard  to  population  or 
wealth  or  state  boundaries,  restrained  only  by 
those  fupdamental  limitations  inherent  in  the 
very  power  of  taxation  and  indispensable  in 
the  government  of  a  free  people. 

At  last,  what  Washington  and  Hamilton  and 
Madison  and  other  great  national  leaders  had 
so  long  been  contending  for  as  the  only  pos- 
sible basis  of  "more  perfect  Union'^  was 
achieved,  viz,  power  in  the  national  govern- 
ment to  reach  directly  and  not  by  requisition 
on  the  states,  which  had  proved  to  be  of  no 
use,  every  man,  every  dollar,  everything,  and 
every  inch  of  land  within  the  states  or  the 
United  States;  but  it  was  no  part  of  the  plan  of 
any  of  them  that  this  power  in  the  new  gov- 
ernment should  be  absolute  or  unqualified,  ex- 
cept as  to  place  and  persons.  As  to  place  and 
persons  it  should  forever  remain  unqualified 
and  reach  as  far  and  as  wide  as  the  territory  of 
the  United  States  and  touch  every  person  and 
everything  therein.  And  so  they  proceeded  to 
modify  and  qualify  this  power,  except  as  to 
its  extent  in  place  or  space,  through  the  whole 
territory  of  the  nation  and  except  as  to  its  hold 
upon  every  person  and  thine  by  prescribing  the 
different  measures  by  which  the  burden  of  the 
different  kinds  of  taxes,  direct  and  indirect, 
should  be  meted  out  As  to  indirect  taxes, 
the  modification  or  oualification  was  applied 
by  section  8.  As  to  airect  taxes,  the  measure 
-was  prescribed  by  section  2. 

Thus  the  Constitution,  in  prescribing  the 
rule  of  measuring  direct  taxes,  deals  with  the 
states  and  with  me  people  therein.  It  allots 
to  each  state  its  aliquot  part  of  the  total  amount 
to  be  collected  according  to  numbers,  and  the 
quota  of  each  is  levied  and  collected  from  the 
property  of  the  states,  in  substance  though  not 
in  form,  as  other  state  taxes  are  collected. 

But  as  to  taxes  not  direct—"  duties,  imposts 
and  excises"  the  situation  was  wholly  differ- 
*ent  These,  which  had  belonged  absolutely 
to  the  states  and  which  they  had  persistently 
refused  to  part  with,  were  now  surrendered  to 
Congress— the  imposts  absolutely;  the  excises 
and  duties  on  consumable  commodities  to  a 
great  extent— because  of  the  impracticability 
of  any  state  maintdning  them  a^^inst  compe- 
tition with  other  and  adjoining  states,  and  be- 
cause of  the  "  commerce"  clause  and  the  "im- 
munities" clause  in  the  Federal  Constitution 
which  cut  them  off  from  all  manner  of  excises 
upon  interstate  commerce  and  upon  incomers 
from  other  states  who  could  no  longer  be 
treated  as  foreigners. 

In  dealing  with  these,  the  Constitution  no 
longer  dealt  with  the  states  or  with  the  citizens 
through  the  states,  but  directly  with  the  indi- 
vidual citizen— the  individual  thing  to  be  sub- 
jected to  the  tax.    It  wiped  out  all  the  state 
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Hues,  ifTDored  the  states  eDtirely,  and  went 
directly  for  tbe  mao  or  the  tbiog  and  whether 
he  or  it  was  found  in  a  state  or  in  tbe  territories 
or  in  the  District  of  Columbia  was  all  one.  On 
all  these  alike  the  purpose  was  to  provide  for 
the  exercise  of  the  taxing  power  "  throughout 
tbe  United  States"  whenever  it  should  be  exer- 
cised at  all.  In  each  and  every  part  of  the  ter- 
ritory of  tbe  United  States,  the  exercise  or  duty 
laid  or  imposed  must  rest  and  operate. 

This  direct  relation  between  the  nation  and 
the  individual  citizen,  by  means  of  which  the 
nation  was  to  lay  its  hand  upon  the  citizen 
wiiliout  any  regard  to  his  state,  was  now  and 
here  for  the  first  time  attained.  It  had  failed 
to  be  attHioed  under  the  confederation  because 
the  states  had  stubbornly  refu<^  to  grant  it 
anv  power  of  taxation.  It  had  failed  under 
this  very  Constitution,  as  to  direct  taxes,  be- 
cause of  the  equally  stubborn  refusal  of  the 
stutes  to  permit  them  at  all  imlets  apportioned 
according  to  num  lers. 

By  what  rule  or  measure,  then,  was  this 
new  power  in  the  new  government  to  be  wielded 
or  exercised  throuishout  the  United  States? 
That  was  the  question.  The  equality  of  all 
men  before  the  law  was  the  fundamental  prin- 
ciple of  the  utn  government.  It  was  this  that 
dictated  the  rule  of  uniformity — ^not  a  nominal 
or  formal  uniformity,  not  a  uniformity  of  plan 
or  method  in  the  different  states,  but  an  actual 
an<l  substantial  uniformity  in  the  nature  and 
quality  of  the  taxes  so  to  be  levied.  There  had 
been  an  effort  at  such  uniformity  In  respect  to 
direct  taxes,  but  the  (quarrels  and  rivalries  be- 
tween the  states,  driving  them  into  the  com- 
promise of  apportionment  by  numbers,  had 
defeated  and  produced  as  to  those  an  utter 
lack  of  uniformity.  But  here  there  were  no 
states  in  the  way.  Provision  could  be  made 
and  was  made  in  respect  to  these  kind  of  taxes 
for  substantial  equality  the  treatment  by  the 

S:uvernment  of  all  the  people — ^in  other  words, 
or  uniformity . 

Our  construction  of  this  clause  has  been 
acted  on  by  the  government  from  the  begin- 
ning until  now.  In  no  Tariff  Act — and  I  call 
honors'  especial  attention  to  this— with  all  the 
infinite  variety  of  classification  of  goods  which 
those  acts  contain,  never  once  has  there  been  a 
clause  in  a  Tariff  Act  which  made  the  rate  of 
duty  to  be  paid  dependent  upon  tbe  person 
who  -Imported  the  goods,  whether  it  was  a  per- 
son or  a  corporation,  whether  it  was  a  white 
man,  or  a  black  man,  whether  it  was  a  ricli 
man,  or  a  poor  man. 

Mr.  Justice  Whttb:  Would  not  thai  con- 
stru'tion  destroy  all  specific  duties  in  every 
Tariff  Act  from  the  foundation  of  the  govern- 
ment? 

Hr.Choatb:  Not  in  tbe  least.  We  advance 
no  such  theory  of  uniformity.  All  the  uni- 
formity we  claim  is  that  on  the  same  thing 
persons  shall  not  be  taxed  at  different  rates. 
We  do  not  pretend  or  claim  that  ail  articles 
must  be  taxed  at  the  same  rate.  Such  a  posi- 
tion would  be  preposterous.  We  simply  claim 
uniformity  as  to  persons  paying  tbe  duty;  that 
the  duty  on  the  same  aniclea  shall  not  be  at 
one  rate  for  A  and  double  that  rate  for  B;  at 
one  rate  for  individuals  and  partnerships  and 
at  double  that  rate  for  corporations.  We  do 
not  claim  that  all  articles  should  bear  the  same 
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rate,  or  that  all  grades  of  every  aitSde 
bear  the  same  rate. 

I  have  searched  in  vain  and  mj 
have  searched  in  vain  for  any  case  In  any 
or  Federal  reports  where  the  phrase  '*aoiform* 
or  "uniform  and  equal "  or  '^uniform  through 
out  the  state  "or  *' uniform  througboot  Che 
United  States  **  has  ever  been  held  to  wpctioa 
or  permit  one  man  or  one  oorporatioa,  or  a 
corporation  as  compared  with  an  individual  or 
arich  man  as  compared  with  a  poor  man  to  ba 
taxed  at  a  different  rate  bv  tbe  same  impott^ 
the  same  duty.  The  word  '*  uniform."  which 
has  now  become  a  cardinal  part  of  the  ooosti- 
tution  of  most  of  the  states^  never  permitted 
that,  and  that  is  all  we  ask.  That  ia  all  the 
extent  of  uniformity  which  we  claim  beie. 

I  repeat  that  in  no  Tariff  Act,  with  all  the  in- 
finite variety  and  discrimination  in  the  dasai- 
cation  of  goods  which  those  acts  contain,  iisa 
there  ever  been  a  different  rate  of  duty  chaned 
to  different  persona  on  the  aame  article  W 
ported. 

Rich  and  poor,  old  and  young.  capitaKftaad 
laborer,  citizen  and  foreigner,  corporatioo  and 
individual,  have  been  accorded  the  aame  right 
to  import  the  same  goods  at  ttie  same  rate,  aad 
we  do  not  believe  that  any  departure  from  this 
rule  of  uniformity  has  ever  been  suggested  ia 
either  bouse  of  Congress  on  the  discusrioo  of 
any  tariff  bill  and  this  is  the  rule  of  uniforodty 
throughout  the  United  States  for  whi^  «• 
contend  as  to  all  duties,  excises,  and  impo«a 

What  we  claim  and  what  we  think  ther 
meant  is  that  each  duty,  each  impoit,  eacm 
excise,  must  be  uniform  in  itself,  most  betr 
at  the  same  rate  upon  the  subject  of  tax,  how- 
ever owned,  without  regard  to  any  other  doty, 
impost,  or  excise,  and  that  idea,  suggested  if 
the  learned  Attorney  Qeneral  that  a  plain  and 
intended  departure  from  uniformity  in  say 
one  duty,  impost,  or  excise,  or  in  anv  set  oi 
duties,  imposts  or  excises  can  Talidly  ecm- 
pensate  for  any  real  or  imaginary  ioequalitf 

Sroduced  by  the  operation  of  any  other  sec  or 
uties  or  branch  of  taxation  is  utterly  rspqf' 
nant  to  the  rules  and  to  the  Constitution. 

This  brings  me  to  say  a  few  words  npoa  a 
new  doctrine  which  has  been  presented  bsn 
by  the  representativea  of  the  government  aad 
strongly  urged  by  my  learned  friend.  Mr.  Ou- 
ter, The  learned  Attorney  Qeneral  savsia  Ua 
brief,  at  page  88,  that  the  rule  of  uniforai^y 
has  been  practically  violated  in  the  Aoc  or 
1804,  but  that  the  law  must  be  f^rarded  aotss 
standing  alone  but  as  a  part  ot  our  mail 
system  of  taxation,  and  that  ao  regarded  lu  sf- 
feet  is  to  bring  about  an  approximatioa  of 
equality  of  taxation.  Thia  is,  as  I  uoderttaad 
it,  an  unequivocal  admission  that  the  Isw  ia 
itself  is  not  equal  or  uniform  in  in  oprritioa. 
but  that  we  may  speculate  that  p^bspi  it 
works  out  of  uniformity  of  tax  tmrdea  npoa 
some  theory  or  notion  of  oompeosatioaor 
equivalenta.  Eas  such  a  doctrine  ever  befpn 
been  advanced  in  thia  court?  It  aaooatiis 
tbe  claim  on  the  part  of  the  govemmsat  tkiC 
an  Act  of  Congress  violating  tbe  Cooscitatioa 
and  utterly  lacking  in  uniformity  °^7^^^'K 
held  because  some  other  Act  or  the  geacm 
tariff  laws  operate  unequally.  It  is  traetkil 
under  the  Constitution  you  can  compceoM 
for  intentional  inequality  of  harden  in  oas  lA 
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of  exdses,  duties  or  i m  posts  by  i mposiog  others 
which  are  inherently  lacking  io  every  essential 
element  of  uniformity?  &  this  court  pre- 
pared to  go  that  lensih  and  to  enunciate  any 
consirucdon  of  the  Constitution. 

This  Is  a  doctrine  worthy  of  a  Jacobin  Club 
that  proposed  to  govern  France;  it  is  wortbv 
of  a  Czar  of  Russia  proposing  to  reign  with 
undisputed  and  absolute  power;  but  it  cannot 
be  done  under  this  Constitution. 

Tour  honor  canoot  mistake  our  proposition 
or  misunderstand  our  position.  It  U  that  each 
duty,  each  impost,  each  excise  must  be  tested 
by  itaelf  under  the  Constitution.  We  must 
ascertain  whether  it  is  inherently  uniform 
throuebout  the  United  States.  If  uniformity 
in  itself  it  is  valid;  if  it  is  not  uniform  inher- 
ently, bearing  equally  upon  the  subject  of  the 
tax  wherever  found,  it  is  void. 

The  position  of  our  adversaries  is  that  Con- 
gress can  dispense  with  this  rule  of  uniformity 
under  some  pretense  of  public  policy;  that 
their  power  is  absolute  and  beyond  the  con- 
trol of  this  court;  that  no  abuse  can  be 
checked;  that  there  is  no  help  for  it.  That 
contention  presents  the  fundamental  principle 
of  constitutional  law  that  you  are  to  apply  in 
this  case,  which  I  think  has  been  laid  down  a 
hundred  times  from  the  cases  of  Colder  v. 
BuU,  8  U.  S.  8  DalL  886  (1:  648,  and  Marhury 
V.  Madiion,  5  U.  8. 1  Cranch,  187  (2:  60).  un- 
dl  now ;  that  this  court  was  created  to  enforce 
the  provisions  of  the  Constitution,  and  that 
because  it  was  so  created  this  Constitution  has 
been  declared  to  be  a  document  surpassing  in 
wisdom  all  prior  written  forms  of  government 
ever  dreamed  of.  To  argue  further  is  to  dig- 
nify a  sugcrestioo  which  1  never  thought  pos- 
sible would  be  flung  at  this  tribunal — a  doc- 
trine so  revolutionary  that  I  am  amazed  at 
bearing  it  advanced. 

Now,  what  are  the  breaches  of  uniformity 
here?  I  shall  treat  them  briefly  in  view  of  the 
clear  and  remarkably  forcible  presentation  on 
the  opening  by  Mr.  Guthrie.  In  the  first  place, 
there  is  this  exemption  of  everybody  with  an 
income  less  than  $4000.  I  might,  by  the  way, 
find  it  wholly  unnecessary  to  argue  that  this 
was  class  legislation,  l>ecause  my  learned 
friend  who  last  spoke  said  this  is  only  a  tax 
upon  a  few  selected  rich  men.  or  as  the  gov- 
ernment's representative  puts  it,  on  the  upper 
claaa.  I  thought  that  every  Federal  statute 
wss  one  law  for  the  rich  and  poor  alike 
throughout  the  United  States.  Mr.  Carter 
went  further  and  said  that  it  was  a  law  for  a 
few  extremely  rich  men.  We  are  at  the  part- 
ing of  the  ways,  if  your  honors  please.  On 
the  one  side  there  are  all  these  constitutional 
gusranties,  these  fundamental  principles  which 
tiiis  people  believed  were  wrapped  up  in  the 
Constitution  from  the  beginning,  and  on  the 
other  there  is  this  new  doctrine  of  this  army 
of  60.000.000— this  triumphant  and  tyranni 
cal  majority — who  want  to  punish  men  who 
are  rich  and  confiscate  their  property.  What 
does  this  exemption  fealty  amount  to?  A 
man  living  with  investments  of  $188,- 
OOO  in  bonds  at  8  per  cent  is  a  subject  of  ex 
emption.  I  hope  that  we  shall  be  able  to 
leave  our  children  each  in  as  good  condition  as 
that,  and  not  have  Congress  claim  that  he  or 
the  should  be  classed  among  the  lower  middle 
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classes  because  his  or  her  income  does  not  er 
ceed  $4000.  My  friend  on  the  other  side  has 
made  our  argument  easier  because  be  has  said 
this  exemption  might  just  as  well  have  been 
$20,000,  and  he  said  it  in  earnest.  Thus  he 
has  conceded  that  if  this  classification  can 
stand,  a  man  with  $666,000  at  8  per  cent  or 
$500,000,  at  4  per  cent,  was  a  fit  subject  for 
exemption.  It  is,  therefore,  for  you  to  decide 
whether  that  is  a  reasonable  exemption. 

If  vou  now  decline  to  adjudicate  upon  the 
question  of  reasonableness  and  hold  that  it  is 
outside  your  proyince,  no  abuse  hereafter 
when  the  limit  is  fixed  at  $20,000  or  more  can 
be  checked.  The  reasonableness  of  the  ex- 
emption is  essentially  a  question  of  law.  Reck- 
gan  v.  Farmen  Loan  d  T.  Go,  154  U.  8.  862, 
897-899  (38:  1014,  1028.  1024),  4  Inters.  Com. 
Rep.  660.  The  discretion  is  in  Congress  but 
the  abuse  of  that  discretion  is  not  remediless. 
Some  exemptions  are  always  defended  as  es- 
tablished in  order  to  prevent  grinding  the  facias 
of  the  poor;  to  prevent  taking  the  ordinary 
comforts,  if  you  please,  out  of  the  mouths  and 
off  the  tables  of  the  mechanic  and  the  laborer; 
in  a  word,  to  admit  of  perfect  comfort  In  every 
household  in  the  land.  Does  that  principle  of 
public  policy  sanction  an  exemption  which  en- 
ables a  man  to  live  in  idleness  and  in  clover, 
drawing  $4000  a  year  net,  from  invested  se- 
curities, without  labor? 

There  are  other  grounds  which  are  con- 
sidered in  determining  the  amount  of  the 
exemption.  The  very  poor  should  not  be 
deprived  by  taxation  of  the  means  to  pro- 
vide the  necessaries  of  life.  So  also  the  ex- 
pense of  collection  warrants  an  exemption  of 
a  reasonable  amount  Such  considerations  do 
not  enter  into  the  question  of  exempting  in- 
comes of  $4000. 

In  determining  the  reasonableness  of  the  ex- 
emption, you  can  look  at  its  obvious  purpose. 
It  was  the  same  purpose  that  led  the  majority 
to  trample  on  and  to  disregard  the  constitu- 
tional safe  guard  requiring  apportionment  of 
a  direct  tax.  It  was  a  combination  of  the 
many  against  the  few  states.  It  was  in  the 
same  direction  and  with  the  same  purpose.  It 
was  a  deliberate  strike  on  the  part  of  the  peo- 
ple who  voted  for  it  at  the  people  of  those 
states  where  wealth  had  accumulated.  As  I 
have  said,  it  was  exactly  with  the  same  pur- 
pose as  the  other  violation  of  the  Constitution 
as  to  apportionment  of  direct  taxes,  which  is 
wrapped  up  in  the  same  Act.  It  is  con- 
ceded by  all  the  counsel  that  the  taxation  is 
limited  to  a  select  few — an  upper  class.  Is  il 
competent  for  Congress  to  accomplish  such  a 
purpose  as  that  by  such  means?  Is  it  not 
that  very  breach  of  uniformitv  which  the 
framers  of  the  Constitution  intended  to  provide 
against?  No  wonder  that  the  President  after 
ten  days  of  study  refused  to  put  his  name  to 
that  A!ct.  No  wonder  that  neither  the  Presi- 
dent nor  the  Secretary  of  the  Treasury  recom- 
mended its  passage. 

One  word  as  to  the  power  of  the  court  to  ad- 
judicate upon  the  reasonableness  of  an  exemp- 
tion. The  case  of  Ohieago,  M,  dt  St,  F,  R, 
Co.  v.  MinnewUf,  184  U.  S.  418  (88:  970),  the 
court  said  that  unquestionably  the  rate  of 
charge  for  transportation  by  a  railroad  com- 
I  pany,  involving,  as  it  does,  the  element  of 
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reasoDableDMS  both  as  re^ds  the  compaoy 
and  as  regards  the  public,  is  emioentl j  a  qaes- 
UoQ  for  judicia]  iDYestigation,  rcKquiriog  due 
process  of  law  for  its  determiuatioD.  I  Deed 
DOt  refer  to  the  cases  there  sighted  or  those  like 
the  Reagan  case,  which  have  followed  and  ap- 

Elied  that  doctrine.  We  claini  that  this  court 
i  competent  and  that  it  is  its  duty  to  judge 
as  to  whether  there  is  a  reasonable  exercise  of 
the  power  of  exemption  or  whether  it  is  arbi- 
trary and  capricious. 

The  next  ground  of  exemption  of  which  we 
complain  is  the  denial  of  the  $4000  exemptions 
to  corporations  simply  because  they  are  cor- 
porations. 

Could  your  honor  Justify  the  incorporation 
of  a  clause  in  a  Tariff  Act  that  a  given  brand  of 
tea,  if  imported  by  an  individual,  should  pay 
*  a  duty  of  ten  cents,  but  imported  by  a  cor- 
poration, twenty  cents,  and  nothing  if  im- 
gorted  by  a  mutual  association?  I  have  never 
eard  any  suggestion  from  any  living  man 
that  you  could.  I  believe  that  it  must  be  ab- 
Bolutely  conceded  by  everybody  that  you  can- 
not. If  you  cannot  do  it  as  to  a  tariff  duty, 
how  can  you  do  as  to  an  income  excise?  Ya- 
rlous  reasons  have  been  alleged  by  my  friend 
the  Attorney  General.  Do  they  go  to  the  very 
meat  of  the  thing?  He  says  that  the  share- 
holders are  exempt  from  personal  liability. 
Suppose  they  are,  did  Congress  exempt  them? 
He  says  the  corporations  are  enabled  to  do  a 
larger  business.  I  doubt  that  I  deny  it 
Many  partnerships  are  wealthier  and  carry  on 
more  extensive  businesses.  He  says  they  have 
io  do  their  work  by  the  hands  of  other  people, 
and  not  by  their  own  hands.  If  your  honors 
please,  we  are  not  construing  this  Act  in  any 
application  to  accepted  cases.  We  are  looli 
ing  at  it  in  its  application  throughout  the 
country  to  the  ordinary  business  corporations 
of  the  people.  They  say  that  it  is  a  very  small 
tax.  Well,  it  has  never  been  alleged  in  this 
court  as  a  reason  for  denying  a  constitutional 
^arantv  that  it  was  a  small  amount  that  was 
involvea.  »Your  honors  recall  the  ringing 
tones  in  which  such  a  suggestion  was  disposed 
of  by  Mr,  Justice  Bradley  in  Boyd  t.  United 
States,  116  U.  8.  686  (29:  752). 

Now,  I  come  to  another  ground.  It  is  not 
necessary  for  me  to  dwell  very  elaborately  upon 
this,  because  of  the  very  clear  and  forcible 
manner  in  which  it  was  presented  to  you  in  the 
opening  by  Mr.  Guthrie  and  appears  upon  our 
brief.  I  say  here  was  a  deliberate,  arbitrary, 
capricious  (it  is  entitled  to  infinitely  worse 
oames  and  epithets  than  capricious  or  arbi- 
trary) exclusion  of  certain  great  and  wealthy 
corporations  from  the  operation  of  this  law, 
without  justification,  without  warrant,  with- 
out any  principle  of  public  policy  whatever. 
The  Attorney  General  says  in  respect  of  the 
exemption  of  those  favored  companies  that 
there  is  a  humane  policy  always  acted  on  by 
ciyilized  states.  It  is  very  curious  that  these 
civilized  states,  the  United  States  of  America, 
did  not  discover  it  until  now.  None  of  these 
institutions  were  exempted  under  the  previous 
income  tax  laws.  Take  Trinity  church  for 
example*  in  New  York,  with  its  hundreds  of 
parcels  of  real  property  and  stores  and  houses 
and  millions  of  property,  from  which  it  re- 
ceives a  fabulous  income.    Is  there  any  pub- 
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lie  policy  in  exempting  that  income  at  the  ex- 
pense of  the  poorer  sections  of  the  country? 

Mr,  Juitiee  Harlam:  Do  you  mean  to  mf 
that  all  this  property  is  exempted? 

Mr.  Choatb:  It  is,  but  it  never  was  beforsL 
My  learned  friends  will  correct  me  If  I  am 
wrong.  Take  Colombia  College,  with  acrt 
upon  acre  6f  property,  yielding  groond  rent 
and  Harvard  and  Tale  Colleges,  with  their 
enormous  revenues.  We  do  not  dispote,  in 
this  bill,  this  form  of  the  exemption.  It  is  boC 
necessary  for  our  purposes  to  atta^  the  ex- 
emption of  the  wealthy  educational  institotioM 
of  the  East,  but  we  very  greaUy  doubt  tha 
power  or  the  propriety  of  Congress  taxing  the 
people  of  Nebraska,  Montana,  and  Dakota  for 
the  support  of  those  institutions  of  New  York, 
Connecticut  and  Massachusetts.  That  is  what 
this  Act  does.  Arc  we  not  entering  upon  moit 
dangerous  ground? 

On  page  14  of  our  i>rinted  copy  of  te  Aet, 
you  will  find  the  provision  that  the  Act  ihall 
not  apply  "to  such  savings  banks,  savings  in- 
stitutions or  societies  as  shall,  first,  have  ao 
stockholders  or  members  except  deposlton  sad 
no  capital  except  deposits;  secondly,  shall  aot 
receive  deposits  to  an  aggregate  auKMint  iaaoy 
one  year,  of  more  than  $1000  from  the 


depositor;  thirdly,  shall  not  allow  an 
lation  or  total  of  deposits,  br  any  one  ds> 
positor,  exceeding  $10,000;  fourthly,  ihsll 
actually  divide  and  distribute  to  itsdepoiifiors, 
ratal^ly  to  deposits,  all  the  earnings  over  the 
necessary  and  proper  expenses  of  such  baak, 
institution,  or  sodetv— except  such  as  shall  be 
applied  to  surplus;  fifthly,  shall  not  poaam,  ia 
any  form,  a  surplus  nind  exceeding  10  par 
centum  of  its  aggregate  deposita." 

There,  that  covers  all  the  f unctiotts  of  cte> 
ity  and  all  the  functions  of  paternal  irovem- 
ment.  Then  somebody  got  this  slipped  in  after 
the  bill  was  drafted  by  its  projectors,  a  cUm 
which  engulfs  all  that  preceded  it,  and  fixed  il 
80  that  Mr.  Astor  or  lir.  Yanderbilt  mar  pot 
all  bis  property,  $10,000,000,  $50,000.(XIO, 
$100,000,000,  into  savinga  banks  and  have  ft 
exempt  from  taxation,  namely: 

'*Nor  to  such  savings  banks,  savlnat  instita* 
tions,  or  societies  composed  of  meniben  who 
do  not  participate  in  the  profits  tbeteof  tad 
which  must  pay  interest  or  dividends  oaly  to 
their  depositors." 

Permit  me  repeat  a  few  of  the  figures:  ToIbI 
number  of  mutual  savings  banu  esoqMd, 
646:  total  stock  savings  banks,  878.  The j  do 
the  same  business;  they  take  in  the  same  moatr 
of  depositors  for  the  purpose  of  InvertiBf  i 
and  making  it  bear  interest  with  a  profit  opoa 
it  in  the  same  way,  and  the  646  are  exeapied 
and  the  878  are  taxed.  Total  deposiu  in  iisii 
banks  and  trust  companies.  $1,835,000,001; 
total  deposits  of  savings  banka,  $1,748,O00.00Il 
That  win  give  you  some  idea  of  what  thii  ei* 
emption  covers.  How  are  those  dipoifti 
used?  Are  they  kept  in  th«  Tanlls  of  tto 
banks?  No,  they  are  invested  Uke  wmjhoif 
else's  earnings,  to  make  intenst  and  to  aiko 
profit  on  the  money. 

Now  I  come  to  the  guestion  of  mtasi  la 
surance  companies.  My  learned  txim^Mt, 
Carter,  cot  up  a  new  idea.  He  saU  moMl 
companies  were  organized  not  to  save  ths  potf, 
but  for  the  sole  purpose  ai  savinf  upi— J 
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and  diTiding  losses.  This  is  bis  argument,  and 
those,  I  think  were  bis  very  words.  We  bad 
them  taken  down,  at  any  rate.  Here  are  his 
Terr  words:  *'An  organization."  he  said,  "to 
divide  the  losses."  So,  I  suppose,  be  thinks 
they  are  benevolent  and  cbantable  organiza- 
tiras.  I  should  like  to  bave  him  fQ  to  bis 
friend,  the  President  of  the  Mutual  Life  losur- 
mce  Company  in  New  York,  whose  company 
has  accumulations  of  property,  real  and  per- 
sonal, amounting  tcT  $204,000,000,  and  tell  him 
that  this  was  an  exemption  secured  for  the  pur- 
pose of  enabling  them  to  divide  the  losses  that 
came  upon  them  in  the  transaction  of  their 
business.  To  divide  the  losses!  Where  is  that 
phrase  he  uses?  Mr.  Carter  said:  "They 
carry  on  the  business  simply  to  divide  the 
lofises  among  themselves.*' 

Why,  the  total  property  exempted  of  these 
mutual  companies  that  merely  carry  on  their 
basiness  to  divide  the  losses  among  themselves 
appears  by  the  oensua  reports  to  be  over 
$2,000,000,000. 

Now,  is  that  within  the  exercise  of  a  reason- 
able discretion  on  grounds  of  public  policy,  or 
Ib  it  caprice — ^is  it  arbitrariness? 

The  annual  total  property  exempted  of  the 
mutual  life  companies  alone  is  in  excess  of  a 
thousand  million  dollars,  and  the  annual 
savings  to  these  favored  companies  by  exemp- 
tion are  at  least  $1,000,000.  The  Mutual  saves 
$200,000  a  year;  the  Equitable  $180,000. 

It  does  not  really  seem  tliat  I  ought  to  dwell 
longer  on  this  subject.  I  bave  beard  no  argu- 
ment in  defense  of  these  exemptions.  I  believe 
there  la  none.  I  stand  here  for  the  whole 
people.  Here  are  thousand  of  millions  of  dol- 
lars of  property  exempted  from  which  income 
is  derived  and  out  of  which  earnings  are  made. 
There  are  no  institutions  in  the  land  that  are 
rach  noted  grubbers  for  money  and  boarders 
of  money  and  such  successful  accumulators  of 
ouHiey  as  these  very  exempted  companies.  I 
say  sgain,  how  under  the  heavens  did  they  get 
it?  It  was  not  proposed  by  the  author  of  the 
bfll.  8hall  this  stand  as  a  reasonable  exercise 
of  legislative  disci etion?  Of  course,  we  are 
Dot  allowed  to  penetrate  Into  the  mysteries  of 
the  Senate  or  House  of  Representative.  I  crive 
you  the  history  of  those  exemptions  of  the  mu- 
tual insurance  companies,  with  their  hoarded 
thousands  of  millions.  They  were  not  thought 
of  by  the  author  of  the  bill  nor  noticed  or  dis- 
CQsaed  or  called  to  the  attention  of  the  members 
of  either  House  or  pointed  out  to  the  public 
until  we  are  prepared  for  this  suit  The  ex- 
emption got  in  somehow  or  other. 

I  bave  trespassed  altogether  too  long  upon 
the  attention  of  the  court.  There  is  nothing 
that  stands  in  the  way  of  the  decision  of  this 
court  whicji  we  urge.  I  do  not  mean  to  say 
there  are  not  individual  dicta.  It  you  try  to 
drive  a  case  through  dicta  it  is  liKe  tiying  to 
get  yourself  through  a  barbed  wire  fence  with- 
out injury  to  your  garments;  but  I  say  there 
has  been  no  case  decided  in  this  court  that  will 
ia  the  least  interfere.  These  questions  have 
never  been  weighed,  have  never  been  consid- 
ered; certainlv  they  bave  never  been  decided. 

I  will  say  just  one  word  before  I  conclude 
iboat  these  municipal  bonds,  briefly  to  state 
the  grounds  on  which  we  say  they  ought  to  he 
eiempted,  aod  that  is  exacuy  the  ground  on 


which  United  States  bonds  are  exempted  from 
a  state  tax.  It  is  because  it  interferes  with  the 
sovereign  power  and  the  exercise  of  sovereign 
power  by  the  states  themselves.  What  is  the 
answer  to  this?  My  learned  friends  on  the 
other  side  sa^,  why  if  you  put  it  in  a  general 
income  tax  it  does  not  matter:  it  will  not  be 
felt.  So  they  said  about  the  rents,  if  you  put 
them  into  a  general  income  tax  it  is  not  a  tax 
on  rent?,  it  is  not  an  unapportioned  tax.  If  the 
court  please,  what  possible  diflference  in  prin- 
ciple is  there  between  a  tax  on  the  bond  and  a 
tax  on  its  income? 

But  I  have  more  than  trespassed  upon  your 
honors'  kind  indulgence.  I  bave  felt  the  re- 
sponsibility of  this  case  as  I  have  never  felt  one 
before  and  never  expect  to  again.  I  do  not 
believe  that  any  member  of  this  court  ever  sat 
or  ever  will  sit  to  hear  and  decide  a  case  the 
consequences  of  which  will  be  so  far-reaching 
aa  this— not  even  the  venerable  member  of  this 
court  who  survives  from  the  early  days  of  the 
civil  war,  and  has  sat  upon  evei^  question  of 
reconstruction,  of  national  destmy,  of  state 
destiny  that  has  come  up  in  tbis  court  during 
the  last  thirty  years.  No  member  of  tbis  court 
will  live  long  enough  to  bear  a  case  which  will 
involve  a  question  of  more  importance  than 
this,  the  preservation  of  the  fundamental  rights 
of  private  propertv  and  equality  before  the  law 
and  the  ability  of  the  people  of  these  United 
States  to  rely  upon  the  guaranties  of  the  Con- 
stitution. If  it  be  true,  as  my  learned  friend 
said  in  closing,  that  the  passions  of  the  people 
are  aroused  on  this  subject,  if  it  be  true  that  a 
mighty  army  of  sixty  million  citizens  is  likely 
to  l>e  incensed  by  this  decision,  it  is  the  more 
vital  to  the  future  welfare  of  this  country  that 
this  court  again  resolutely  and  courageously 
declare,  as  Marshall  did,  that  it  has  the  power 
to  set  aside  an  Act  of  Congress  violative  of  the 
Constitution,  and  that  it  will  not  hesitate  in 
executing  that  power,  no  matter  what  the 
threaten^  consequences  of  popular  or  popu- 
listic  wrath  may  be.  With  the  deepest  ear- 
nestness and  confidence  we  submit  that  all  pat- 
riotic Americans  must  pray  that  our  views  shall 
prevail.  We  could  not  magilify  the  scope  of 
your  decision,  whatever  it  may  be.  No  mortal 
could  arise  above  *'ihe  height  of  tbis  great  ar- 
gument." 

Mr,  Chief  Jiiitice  FvUer  delivered  the  ophi- 
ion  of  the  court: 

The  jurisdiction  of  a  court  of  equity  to  pre- 
vent any  threatened  breach  of  trust  in  the  mis- 
application or  diversion  of  the  funds  of  a  cor- 
poration by  illegal  payments  out  of  its  capital 
or  profits  has  been  frequently  sustained.  Dodge 
V.  Woolsey,  59  U.  8.  18  Ilow.  881  [16:  40lj; 
Hawes  v.  Contra  Costa  Water  Co.  104  U.  S.  450 
[26:  827]. 

*As  in  Bodge  t.  Wodleey,  tbis  bill  pro-  [554 
ceeds  on  the  ground  that  the  defendants  would 
be  guilty  of  such  breach  of  trust  or  duty  in  vol- 
untarily making  returns  for  the  imposition  of, 
and  paying,  an  unconstitutional  tax;  and  also 
on  allegations  of  threatened  multiplicity  of 
suits  and  irreparable  injury. 

The  objection  of  adequate  remedy  at  law  was 
not  raised  below,  nor  is  it  now  raised  by  ap- 
pellees, if  it  could  be  entertained  at  all  at  this 
stage  of  the  proceedings;  and,  so  far  aa  it  was 
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from  the  other  states.  It  is  true  that  the  effect 
of  requiriDg  direct  taxes  to  be  apportioned 
amoDg  the  states  io  proportioa  to  their  popuU- 
tioD  is  necessarily  that  the  amount  of  taxes  on 
583]  the  individual  *taxpaver  in  a  state  hav- 
ing the  taxable  subject-matter  to  a  larger  extent 
in  proportion  to  its  population  than  another  state 
has«  would  be  less  than  in  such  other  state,  but 
this  inequality  must  be  held  to  have  been  con- 
templated, and  was  manifestly  designed  to 
operate  to  restrain  the  exercise  of  the  power  of 
direct  taxation  to  extraordinary  emergencies, 
and  to  prevent  an  attack  upon  accumulated 
property  by  mere  force  of  numbers. 

It  is  not  doubted  that  propeity  owners  ought 
to  contribute  in  just  measure  to  the  expenses 
of  the  government.  As  to  the  states  and  their 
municipalities,  this  is  reached  largely  through 
the  imposition  of  direct  tuxes.  As  to  the  Fed- 
eral government,  it  is  attained  in  part  through 
excises  and  indirect  taxes  upon  luxuries  and 
consumption  generally,  to  which  direct  taxa- 
tion may  be  added  to  the  extent  the  rule  of 
apportionment  allows.  And  through  one  mode 
or  the  other,  the  entire  wealth  of  the  country 
real  and  personal,  may  be  made,  as  it  should 
be,  to  contribute  to  the  common  defense  and 
general  welfxre. 

But  the  acceptance  of  the  rule  of  apportiou- 
meni  was  one  of  the  compromises  which  made 
the  adoption  of  the  Consiiiution  possible,  and 
secured  the  creation  of  that  dual  form  of  gov- 
ernment, so  elastic  and  so  strong,  which  has 
thus  far  survived  in  unabated  vigor.  If,  bv 
calling  a  tax  indirect  when  it  is  essentially  di- 
rect, the  rule  of  protection  could  be  frittered 
away,  one  of  the  great  landmarks  defining  the 
boundary  between  the  nation  and  the  states  of 
which  it  is  composed,  would  have  disappeared, 
and  with  it  one  of  the  bulwarks  of  private 
rights  and  private  property. 

We  are  of  opinion  that  the  law  in  question, 
00  far  as  it  levies  a  tax  on  the  rents  or  income 
of  real  estate,  is  in  violation  of  the  Constitu- 
tion, and  is  invalid. 

Another  question  is  directly  presented  by 
the  record  as  to  the  validity  of  the  tax  levied 
by  the  act  upon  the  income  derived  from  mu- 
nicipal bonds.  The  averment  in  the  bill  is  that 
the  defendant  company  owns  two  millions  of 
the  municipal  bonds  oi  the  city  of  New  York, 
from  which  it  derives  an  annual  income  of 
$60,000,  and  Uiat  the  directors  of  the  company 
mtend  to  return  and  pay  the  taxes  on  the  in- 
come so  derived. 

The  Constitution  contemplates  the  indepen- 
584]  dent  exercise  by  *the  nation  and  the 
state,  severally,  of  their  constitutional  powers. 

As  the  states  cannot  tax  the  powers,  the  op- 
erations, or  the  property  of  the  United  States, 
nor  the  means  which  they  employ  to  carry 
their  powers  into  execution,  so  it  has  been 
held  that  the  United  States  have  no  power  un- 
der the  Constitution  to  tax  either  tne  instru- 
mentalities or  the  property  of  a  state. 

A  municipal  corporation  is  the  representa- 
tive of  the  state  and  one  of  the  Instrumentali- 
ties of  the  state  government.  It  was  long  ago 
determined  that  the  property  and  revenues  of 
munidpd  corporations  are  not  sub^ts  of 
Federal  taxation.  Bufflngion  ▼.  Day,  78  U.  S. 
11  WaU.  116  [20: 1221;  United  8tat€$Y.  BalU' 
flR<>ri  <ft  0. 22.  a».  84  U.  8. 17  Wall  822, 882  [21: 


697, 601].  In  Bufflngton  v.  Day,  iupra,  it 
adjudged  that  Congress  had  no  power,  even  by 
an  Act  taxine  all  incomes,  to  levy  a  lax  npoa 
the  salaries  of  judicial  officers  of  a  state,  tor 
reasons  similar  to  those  on  which  it  bad  been 
held  in  DnbbimY,  Krie  Covntjf  Comrt,,  41  U.  S. 
16  Pet  485  [10:  1022],  that  a  state  could  not 
tax  the  salaries  of  officers  of  the  United  States 
Mr.  Justice  Nelson,  in  delivering  judgment, 
said:  "The  general  government,  ami  tbs 
states,  although  both  exist  within  the  same 
territorial  limits,  are  separate  and  distinct  sov- 
ereignties, acting  separately  and  independendy 
of  each  other,  within  their  respective  spheres. 
The  former  in  its  appropriate  sphere  is  supreme; 
but  the  states,  vrithin  the  limits  of  ibeir  pow- 
ers not  granted,  or,  in  the  language  of  the  lOth 
Amendment,  'reserved,'  are  as  independent  of 
the  general  government  as  that  govemmeat 
within  its  sphere  is  independent  of  the  slates. " 

This  is  quoted  in  Virn  BrockUn  v.  Andenon^ 
117  U.  S.  151, 178  [29.845, 854].  and  the  opioioa 
continues:  '^Applying  the  same  priodples^ 
this  court,  in  UniCed  Siateer,  BaUimcrt  d  Ot 
R  Co.,  84  U.  8.  17  Wall  822  [21:  6»7],  that  s 
municipal  corporation  within  a  state  cooki 
not  be  taxed  by  the  United  States  on  the  divi- 
dends or  interest  of  stock  or  bonds  held  by  it  ia 
a  railroad  or  canal  company.because  the  moaie- 
ipal  corporation  was  a  representative  of  tks 
state,  ereated  by  the  state  to  exercise  a  Hmiled 
portion  of  its  powers  of  government,  and  there- 
fore its  revenues,  like  those  of  the  stale  itMtf. 
were  not  taxable  by  the  United  States.  Tks 
revenues  thus  adjudged  to  be  exempt  froa 
Federal  taxation  *were  not  themselves  [585 
appropriated  to  any  specific  public  ose,  nor 
derived  from  property  held  by  the  stale  or  by 
the  municipal  corporation  for  any  speciik  pob 
lic  use,  but  were  part  of  the  general  income  of 
that  corporation,  held  for  the  public  use  ia  as 
other  sense  than  all  property  and  income,  bt- 
longing  to  it  in  its  municipal  character,  mart 
be  so  held.  The  reasons  for  exempting  all  lbs 
property  and  income  of  a  state  or  of  a  muoid 
pal  corporation,  which  is  a  political  divisioaof 
the  state,  from  Federal  taxation,  equally  re- 
quire the  exemption  of  all  the  property  sod 
income  of  the  national  government  from  sials 
taxation." 

In  MereantOe  Nat.  Bank  ef  Ntm  Terk  v. 
New  York.  121  0.  Q.  188.  188  [»:  895,  Wi], 
this  court  said:  "Bonds  issued  by  the  stale  of 
New  York,  or  under  ita  authorityiiy  its  pabbe 
municipal  bodies,  are  means  for  carrying  oa 
the  work  of  the  government,  and  are  not  tax- 
able even  by  the  United  States,  and  it  Is  aot 
a  part  of  the  policy  of  the  government  whkk 
issues  them  to  subject  them  to  taxation  fbr  ia 
own  purposes." 

The  question  in  BonaparU  t.  Apmal  Tat 
(hurt  0/  BaUimore,  104  U.  S.  502  PS:8481 
was  whether  the  registered  public  den  of  cat 
state,  exempt  from  taxation  by  thai  ststs  or 
actually  taxed  there,  was  taxable  brssothtf 
state,  when  owned  by  a  citiaen  of  tbs  ktui; 
and  it  was  held  that  there  was  no  provisioa  cf 
the  Constitution  of  the  United  States  wUol 
prohibited  such  taxation.  The  states  bad  sol 
covenanted  that  this  could  not  be  done,  wb«t' 
as,  under  the  fundamental  law,  as  to  the  pow 
to  borrow  money,  neither  the  United  Statsioa 
the  one  hand,  nor  the  states  on  the  other,  om 
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hierfere  with  that  power  as  possessed  by  each 
and  an  essential  element  of  the  sovereignty  of 


The  law  under  consideration  provides  "that 
nothing  herein  contained  shall  apply  to  states, 
oonnties  or  municipalities.''    It  is  contended 
that  although  the  property  or  revenues  of  the 
states    or    their  instrumentalities   cannot  be 
taxed,  nevertheless  the  Income  derived  from 
state,  county,  and  municipal  securities  can  be 
taxed*     But  we  think  the  same  want  of  power 
to  tax  the  property  or  revenues  from  the  states 
or  tb^  instrumentalities  exists  in  relation  to  a 
tax  on  the  income  from  their  securities,  and  for 
58 B] the  same  reason,  and  that  reason  *is  given 
by  Chief  Juitice  Marshall  in  Weston  v.  OharUi- 
to«.27  U.  8.  2  Pet.  449. 468  [7: 481;488].  where 
he  said:  "The  right  to  tax  the  contract  to  any 
extent,  when  made,  must  operate  on  the  power 
Id  borrow  before  it  is  exercised,  aod  have  a 
sensible  influence  oo  the  contract.    The  extent 
of  this  power  depends  oo  the  will  of  a  distinct 
government    To  any  extent,  however  incon- 
aderable,  it  is  a  burden  on  the  operations  of 
goyernment.    It  may  be  earned  to  an  extent 
which  shall  arrest  them  entirely .    .   .    .    The 
tax  on  goveroment  stock  is  thought  by  this 
court  to  be  a  tax  on  the  contrnci,  a  tax  oo  the 
power  to  borrow  money  on  the  credit  of  the 
United  States,  and  consequently  to  be  repug- 
nant to  the  Constitution.'     Applying  this  lan- 
guage to  these  muoicipAl  seciiritie-o,  it  is  ob- 
vious that  taxation  on  tbc  intrre^t  t herefrom 
would  operate  on  the  power  to  borrow  before 
it  is  exercised,  and  would  have  a  sensible  in 
fiuence  on  the  contract,  and  ttat   the  tax  in 
question  is  a  tax  on  the  power  of  the  states 
aod  their  instrumentalities  to  borrow  money, 
and  consequently  repugnant  to  the  Goostitu- 
tion. 

Upon  each  of  the  other  qnef^tions  ar^rued  at 
the  bar,  to  wit,  1,  Whether  the  void  provisions 
as  10  rents  and  income  from  real  estate  inval- 
idated the  whole  Act?  2,  >>  hcther  as  to  the 
income  from  personal  property  as  such,  the  Act 
is  unconstitutional  h»  laying  direct  taxes?  8, 
Whether  any  pan  of  the  tax.  if  not  considered 
■a  a  direct  tax«  is  invalid  for  want  of  uni- 
formity on  either  of  the  grounds  suggested?— 
the  justices  who  heard  the  argument  are 
equally  divided,  and,  therefore,  no  opioioo  is 
expressed. 

The  result  is  that  the  decree  of  the  circuit 
court  is  reversed  aod  the  cause  remanded  with 
directions  to  enter  a  deciee  in  favor  of  the 
complainant  in  respect  only  of  the  voluntary 
payment  of  the  tax  oo  the  reots  and  income  of 
the  real  estate  of  the  defendant  company,  and 
of  that  which  it  holds  in  trust,  and  on  the  in- 
come from  the  municipal  bonds  owned  or  so 
held  by  it 

Lewis  H.  Htdb,  Appellant, 

f), 

Thk  Continiottal  Trust  Company  of  the 

CiTT  OF  New  York  et  al. 

[No.  894.] 

• 

The  Chief  Justice:  This  case  differs  in  no 
essential  respect  from  that  Just  decided,  and 
nmst  l)e  disposed  of  in  the  same  way. 

Ikeref  accordingly. 
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Mr.  Juiiiee  Field's  opinion: 

This  opinion  was  entitled  in  both  cases,  Poll- 
lock  V.  Farmer^  Loan  d  Trust  Company,  No. 
893,  and  Hyde  v.  Continental  Trust  Company, 
No.  894. 

I  also  desire  to  place  my  opinion  on  record 
upon  some  of  the  important  questions  dis- 
cussed in  relation  to  the  direct  aod  indirect 
taxes  proposed  by  the  income  tax  law  of  1894. 

'Several  suits  have  been  instituted  io  [587 
state  and  Federal  courts,  both  at  law  and  in 
equity,  to  test  the  validity  of  the  provisions  of 
the  law,  the  determination  of  which  will  neces- 
sitate careful  and  extended  consideration. 

The  subject  of  taxation  in  the  new  govern- 
ment which  was  to  be  established  created  great 
interest  in  the  convention  which  framed  the 
Constitution  and  was  the  cause  of  much  dif- 
ference of  opinion  among  its  meml)er8  and 
earnest  contention  betwemi  the  states.  The 
great  source  of  weakoess  of  the  coofedcration 
was  its  ioability  to  levy  taxes  of  any  kiod  for 
the  support  of  its  government.  To  raise  reve- 
nue it  was  obliged  to  make  requisitions  upon 
the  states,  which  wei%  respected  or  disregarded 
at  their  pleasure.  Great  embarrassments  fol- 
lowed the  consequent  inability  to  obtain  the 
necessary  funds  to  carry  on  the  government. 
One  of  the  principal  objects  of  the  proposed 
new  government  was  to  ohviate  this  aefect  of 
the  confederacy  by  conferring  authority  upon 
the  new  frovernment  by  which  taxes  could  be 
directly  laid  whenever  desired.  Great  diffi- 
culty in  accomplishincr  this  object  was  found 
to  exist  The  states  bordering  oo  the  ocean 
were  unwilling  to  give  up  their  right  to  lay 
duties  upon  imports  which  were  their  chief 
source  of  revenue.  The  other  states,  on  the 
other  haod.  were  unwilling  to  make  any  agree- 
ment for  the  levying  of  taxes  directly  upon 
real  and  personal  property,  the  smaller  states 
fearing  that  they  would  be  overborne  by  un- 
equal burdens  forced  upon  them  by  the  action 
of  the  larger  states.  In  this  condition  of 
things  great  embarrassment  was  felt  by  the 
members  of  the  convention.  It  was  feared  at 
times  that  the  effort  to  form  a  new  government 
would  fail.  But  happily  a  com  promise  was 
effected  by  an  agreement  tbat^irect  taxes 
should  be  laid  by  Congress  by  appdrttonf'nff 

^)TO5<m,  In  ~  return  for  this  concession  by 
some  of  the  states,  the  other  states  bordering 
on  oavigable  waters  cooseoted  to  relinquish  to 
the  new  government  the  control  of  duties, 
imposts,  aod  excises,  and  the  regulation  of 
commerce,  with  the  condition  that  the  dMties, 
imposts.and  excises  should  l)e  uniform  throvgfi* 
out  the  United  States.  So  that,  on  theone  hand 
anythiog  like  opprcssioo  or  uodiie  [*588 
advaotage  of  any  one  state  over  the  others 
would  be  prevented  by  the  apportionment  of 
the  direct  taxes  among  the  states  according  to 
their  representation,  and,  on  the  other  hand, 
anything  like  oppression  or  hardship  in  the 
levying  of  duties,  imposts,  and  excises  would 
be  avoided  by  the  provision  that  they  should 
be  uniform  throughout  the  United  States. 
This  compromise  was  essential  to  the  continued 
union  and  harmony  of  the  states.  It  protected 
every  state  from  being  controlled  in  its  taxa- 
tion by  the  superior  uumbera  of  one  or  more 
ether  states. 
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The  CoDstftutlon  aocordiDely,  when  com- 
pleted; divided  the  taxes  which  might  be  leried 
under  the  aathority  of  CoDgreflB  into  those 
which  were  direct  and  those  which  were  indi- 
fect.  Direct  taxes,  in  a  general  and  large 
sense,  may  be  described  aa  taxes  derived  im- 
mediately from  the  person,  or  from  real  or 
personal  property,  without  any  recourse  there- 
from to  other  sources  for  reimbursement.  In 
a  more  restricted  sense,  they  have  sometimes 
been  confined  to  taxes  on  real*  property, 
including  the  rents  and  income  derived  there- 
from, such  taxes  are  conceded  to  be  direct 
taxes,  however  taxes  on  other  property  are 
designated,  and  they  are  to  be  apportioned 
among  the  states  of  the  Union  according  to 
their  respective  numbers.  The  second  section 
of  article  I  of  the  Constitution  declares  that 
representatives  and  direct  taxes  shall  be  thus 
apportioned.  It  had  been  a  favorite  doctrine 
in  England  and  in  the  colonies,  before  the 
adoption  of  the  Constitution,  that  taxation  and 
representation  should  go  together.  The  Con- 
stitution prescribes  such  apportionment  among 
the  several  states  according  to  their  respective 
numbers,  to  be  determined  by  adding  to  the 
whole  number  of  free  persons,  includiiig  those 
bound  to  service  for  a  term  of  years,  and  ex- 
eluding  Indians  not  taxed,  three-fifths  of  tdl 
other  persons. 

Some  decisions  of  this  court  have  qualified 
or  thrown  doubts  upon  the  exact  meaning  of 
the  words  **direct  taxes."  Thus  in  Springer 
y.  United  States,  102  U.  8.  586  [26:  253],  it 
was  held  that  a  tax  upon  gains,  profits,  and 
income  was  an  excise  or  duty  and  not  a  direct 
tax  within  the  meaning  of  the  Constitution, 
589]and  *tbat  its  imposition  was  not  therefore 
unconstitutionaL  And  In  Paeifle  Ins,  Co,  v. 
Soule,  74  U.^  8.  7  WalL  488  [19:  95],  it  was 
held  that  an  income  tax  or  duty  upon  the 
amounts  insured,  renewed  or  continued  by  in- 
surance companies,  upon  the  gross  amounts  of 
premiums  received  by  them  and  upon  assess- 
ments made  by  them,  and  upon  dividends  and 
undistributed  sums,  was  not  a  direct  tax,  bat 
a  duty  or  excise. 

In  the  discussions  on  the  subject  of  direct 
taxes  in  the  British  Parliament  an  income  tax 
has  been  generally  designated  as  a  direct  tax, 
differing  m  that  respect  from  the  decision  of 
this  court  in  Springisr  v.  United  States,  supra. 
But  whether  the  latter  can  be  accepted  as  cor- 
rect or  otherwise,  it  does  not  affect  the  tax 
upon  real  property,  and  its  rents  and  income 
as  a  direct  tax.  Such  a  tax  is  by  universal 
ooosefit  recognized  to  be  a  direct  tax. 

As  stated,  the  rents  and  income  of  real  prop- 
erty are  included  in  the  designation  of  direct 
taxes  as  part  of  the  real  property.  Such  has 
been  the  law  in  England  for  centuries,  and  in 
this  country  from  the  earlv  settlement  of  the 
colonies;  and  it  is  strange  that  any  member  of 
the  legal  profession  should,  at  this  day,  ques- 
tion a  doctrine  which  has  always  been  thus  ac- 
cepted by  common  law  lawyers.  It  is  so  de- 
clared in  approved  treatises  upon  real  property 
and  in  accepted  authorities  on  particular 
branches  of  real  estate  law,  and  has  been  so 
announced  in  decisions  in  the  English  courts, 
and  in  our  own  courts  without  number. 
Thus,  in  Washburn  on  Real  Property,  it  is 
said  that '%  devise  of  the  rents  ana  profits  of 
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land,  or  the  income  of  land,  is  eqnivaleot  to  a 
devise  of  the  land  itself,  and  will  be  for  life  or 
in  fee,  according  to  the  limitation  expreaaed  !■ 
the  devise."    Vol.  2,  p.  695.  §  80. 

In  Jarmao  on  Wills  it  is  laid  down  thai  '% 
devise  of  the  rents  and  profita  or  of  the  income 
of  land  passes  the  land  itself  both  at  law  aad 
in  equity;  a  rule,  it  is  said,  founded  on  the 
feudal  law,  according  to  which  the  whole  ben- 
eficial interest  in  the  land  condsted  In  the 
right  to  take  the  rents  and  profita.    And  tinoe 
the  act  1  Vict  chap.  26,  such  a  devise  carries 
the  fee  simple;  but  before  tliat  act  it  carried  on 
more  than  an  estate  for  life  unless  words  of  in- 
heritance were'added."  Mr.  Jarman  dtes[590 
numerous  authorities  in  support  of  h^  state- 
ment Souths  T.  AUHns,  1  Salk.  228;  Dos  ▼. 
Lakeman,  2  Bam.  &  Ad.  42;  Johnson  v.  Ar- 
nold, 1  Yes.    8r.   171;  Baines  t,  Diaon,    1 
Yes.  Sr.  42;  Mannox  v.  Greener,  L.  R  14  Eo. 
456;  Blann  v.  Bett,  2  De.  G.,  M.  &  G.  lU; 
Plentf  V.  West,  6  C.  B.  201. 

Cose  upon  Littleton  says:  "If  a  man  seised 
of  lands  in  fee  by  his  deed  granteth  to  another 
the  profit  of  those  lands,  to  have  and  to  hold 
to  him  and  his  heires.  and  maketh  livery 
secundum  forman  ehartm,  the  whole  land  it- 
selfe,  doth  passe;  for  what  is  the  land  but  On 
profits  thereof  r    Lib.  1,  cap.  1.  §  1.  p.  46. 

In  Doe  V.  Lakeman,  supra.  Lord  Teoterdcn, 
Chief  Justice  of  the  Court  of  King's  Bench, 
to  the  same  effect  said:  "It  la  an  established 
rule  that  a  devise  of  the  rents  and  profits  is  a 
devise  of  the  land."  And  in  Johnson  v.  Ar- 
nold, supra.  Lord  Chancellor  Hardwicke  reH- 
crated  the  doctrine  that  a  "devise  of  the 
profits  of  lands  is  a  devise  of  the  lands  them- 
selves." 

The  same  role  U  announced  in  this  oonntry, 
the  court  of  errors  of  New  York  in  Brterssn 
V.  Ellis,  11  Wend.  259,  298.  holding  that  the 
"devise  of  the  interest  or  of  the  rents  and 
profits  is  a  devise  of  the  thing  itself,  oat  of 
which  that  interest  or  those  rents  and  profits 
may  issue;"  and  the  supreme  court  of  Mana* 
chusetU,  in  Reed  v.  Afd,  9  Mass.  872.  S74. 
that  "a  devise  of  the  income  of  lands  ti  the 
same  in  its  effect  as  a  devise  of  the  koda.** 
The  same  view  of  the  law  was  expressed  ia 
Anderson  y.  Oreble,  1  Ashm.  189,  188,  Kioit, 
the  president  of  the  court,  stating:  '*I  take  it 
to  be  a  well  aeitled  rule  of  law.  that  bj  a  de- 
vise of  the  rent,  profits,  and  income  of  land, 
the  land  itself  passes."  Similar  adjudicatioas 
might  be  repeated  almost  indefinftelv.  Oat 
may  have  the  reports  of  the  English  courts 
examined  for  several  oenturiea  without  flndiaf 
a  single  decision  or  even  a  dtctom  of  thdr 
Judges  in  confiict  with  them.  And  what  aa- 
awers  do  we  receive  to  these  adjodicatioost 
Those  rejecting  them  furnish  no  proof  that 
the  f ramera  of  the  Constitution  did  not  follow 
them,  as  the  mat  body  of  the  people  of  tke 
country  then  did.  An  incident  which  occorred 
in  this  court  and  room  twenty*yearBago,[501 
may  have  become  a  precedent  To  a  powerfol 
argument  then  being  made  br  a  distinguisbed 
counsel,  on  a  public  questton,  one  of  the 
judges  exclaimed  that  there  waa  a  condndft 
answer  to  his  position  and  that  was  thai  the 
court  was  of  a  different  opinion.  Those  wbe 
decline  to  recognize  the  adjudicatloos  dted 
may  likewise  consider  that  they  have  aooachh 
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Sire  answer  to  them  in  the  fact  that  they  also 
are  of  A  different  opinion.  I  do  not  think  so. 
The  law  aa  expounded  for  centuries  cannot  be 
■et  aside  or  disregarded  because  some  of  the 
judges  are  now  of  a  different  opinion  from 
those  wbo,  a  century  ago,  follow^  it  in  fram- 
ing our  Constitution. 

Hamilton,  speaking  on  the  subject,  asks: 
**What,  in  fact,  is  property  but  a  fiction,  with- 
out the  beneficial  U8e  of  itf  And  adds:  "In 
many  cases,  indeed,  the  income  or  annvitv  is 
the  property  itself."  Hamilton's  Works  (Pat- 
nam'sed.)  vol.  8,  p.  84. 

It  must  he  concckied  that  whatever  affects 
any  element  that  gives  an  article  it  value,  in 
the  eye  of  the  law  affects  the  article  itself. 

In  Brawn  w,  Maryland,  25  U.  S.  12  Wheat. 
410  [6:  TI781,  it  was  held  that  a  tax  on  the  oc- 
cupation of  an  importer  is  the  same  as  a  tax  on 
his  imports,  and  as  such  was  invalid.    It  was 
contended  that  the  state  might  tax  occupations 
and  that  this  was  nothing  more,  but  the  court 
said,  by  Chief  Jvitice  Marshall  (p.  444):  "It  is 
impossible  to  conceal  from  ourselves,  that  this 
is  varying  the  form,  without  varying  the  sub- 
stance.    It  is  treating  a  prohibition,  which  is 
general,  as  if  it  were  confined  to  a  particular 
mode  of  doing  the  forbidden  thing.    All  must 
perceive,  that  a  tax  on  the  sale  of  an  article, 
imported  only  for  sale,  is  a  tax  on  the  article 
itself.- 
In  Wegtan  v.  Charletton,  27  U..  8.  2  Pet  440 
:  481],  it  was  held  that  a  tax  upon  stock  issued 
or  loans  to  the  United  States  was  a  tax  upon 
the  loans  themselves  and  equally  invalid.    In 
Dobbins  v.   Erie  County  Comrs.,  41  U.  8.  16 
Pet  485  riO:  1022],  it  was  held  that  the  salary 
of  an  oiifcer  of  the  United  States  could  not  be 
taxed,  if  the  ofiSce  was  itself  exempt    In  Almy 
▼.  California,  65  U.  8.  24  How.  160  [16:  6441, 
it  was  held  that  a  doty  on  a  bill  of  ladhig  was 
the  same  thing  as  a  duty  on  the  article  trans- 
ported.   In  Cook  V.  Pennsylvania,  07  U.  8. 
^  [24: 1015],  it  was  held  that  the  tax  npon  the 
592]  amount  *of  sales  of  goods  made  by  an- 
auctioneer  was  a  tax  upon  the  goods  sold.    In 
Philadelphia  d  8,  M.  88,  Co,  v.  Pennsylva- 
nia, 122  U.  8.  826  [30:  12001,  1  Inters.  Com. 
Kep.  808,  and  I^oup  v.  Mobile^  12TU.  8.  640, 
«48,  [82:  811,  814],  2  Inters.  Com.  Rep.  184.  it 
was  held  that  a  tax  upon  the  income  received 
from  interstate  cooimerce  was  a  tax  upon  the 
commerce  itself,  and  equally  unauthorized. 
Tfie  same  doctrine  was  held  in  People  v.  New 
Fork  Tax  &  Assessment  Comrs.  00  N.  Y.  63; 
The  8taU  Freight  Tot,  82  U.  8.  15  Wall.  282, 
274  [21:  146, 161];   Welton  v.  Missouri.  01  U. 
275.  278  [2:^:  847,  ;i481,  and  in  Fargo  v.  Stevens, 
121  U.  8.  230  [80: 888J,  10  Inters.  Com.  Rep. 

^  tlie  law,  so  far  as  it  imposes  a  tax  upon 
land  by  taxation  of  the  rents  and  income  there- 
of, must  therefore  fail,  as  it  does  not  follow 
tbe  rule  of  apportionment.  The  Constitution 
U  imperative  in  its  directions  on  this  subject, 
uid  admits  of  no  departure  from  thejn.,^  ■- 

But  the  law  is  not  invalid  merelylo  its  dis- 
'pgard  of  the  rule  of  apportionment  of  the  di- 
rect tax  levied.  There  is  another  and  an  equally 
cogent  objection  to  it.  In  taxing  incomes  other 
tbao  rents  and -profits  of  real  estate  it  disre- 
l^ards the  rule  of  uniformity  which  isprescribed 
in  such  cases  by  the  Constitution.    The  eighth 
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section  of  tbe  first  article  of  the  Constitution 
declares  that  "tbe  Congress  shall  have  th« 
power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  tbe 
United  States;  but  all  duties,  imposts,  and  ex- 
cises shall  be  uniform  throughout  the  United 
States,"  Excises  are  a  species  of  tax  con- 
sisting generally  of  duties  laid  upon  the  manu- 
facture, sale,  or  consumption  of  conmiodities 
within  the  country,  or  upon  certain  odlings  or 
occupations,  often  taking  the  form  of  exac- 
tions for  licenses  to  pursue  them.  The  taxes 
created  by  the  law  under  consideration  as  ap- 
plied to  savings  banks,  insurance  companies, 
whether  of  fire,  life,  or  marine,  to  building  or 
other  associations,  or  in  the  conduct  of  any 
other  kind  of  business,  are  excise  taxes,  and 
fall  within  the  requirement,  so  far  as  they  are 
laid  b^  Congress,  that  they  must  be  unuorm 
throughout  the  United  States. 

The  uniformity  thus  required  is  the  uni- 
formity throughout  the  United  States  of  the 
duties,  imposts,  and  excise  levied.  That  is,  the 
tax  levied  cannot  be  one  sum  upon  an  article  at 
one*place  and  a  different  sum  upon  the  [593 
same  article  at  another  place.  The  duty  re- 
ceived must  be  the  same  at  all  places  through-' 
out  the  United  States,  proportioned  to  the 
quantity  of  the  article  disposed  of  or  the  extent 
of  the  business  done.  If,  for  instance,  one 
kind  of  wine  or  grain  or  produce  has  a  certain 
duty  laid  upon  it  proportioned  to  its  quantity 
in  New  York,  it  must  have  a  like  duty  propor- 
tioned to  its  quantity  when  imported  at 
Charleston  or  San  Francisco,  or  if  a  tax  be  laid 
upon  a  certain  kind  of  business  proportioned  to 
its  extent  at  one  place,  it  must  be  a  like  tax  on 
the  same  kind  of  business  proportioned  to  its 
extent  at  another  place.  In  that  sense  the  duty 
must  be  uniform  throughout  the  United  States. 

It  is  contended  by  the  government  that  the 
Constitution  only  requires  an  uniformity  geo- 
graphical in  its  character.  That  position 
would  be  satisfied  if  the  same  duty  were  laid 
in  all  the  states,  however  variant  it  might  be  in 
different  places  of  tbe  same  state.  But  it  could 
not  be  sustained  in  the  latter  case  without  de- 
feating the  equality,  which  is  an  essential  ele- 
ment of  the  uniformity  required,  so  far  as  the 
same  is  practicable.  . 

In  United  Spates  v.  Singer,  Si  U.  8. 15  Wall. 
111.  121  [21:  40,  51],  a  tax  was  imposed  upon 
a  distiller,  in  tbe  nature  of  an  excise,  and  the 
question  arose  whether  in  its  imposition  upon 
different  distillers  the  uniformity  of  the  t^r 
was  preserved,  and  the  court  said:  "The  lawlb 
not  fn  our  judgment  subject  to  any  constitu- 
tional objection.  The  tax  imposed  upon  the 
distiller  is  in  the  nature  of  an  excise,  and  the 
only  limitation  upon  the  power  of  Congress  in 
the  impo.<«ition  of  taxes  of  this  character  is  that 
they  shall  be  'uniform  throughout  the  United 
States.'  The  tax  here  is  uniK)rm  in  its  opera- 
tion; that  is,  it  is  assessed  equally  upon  all 
manufacturers  of  spirits  toherever  they  are. 
The  law  does  not  establish  one  rule  for  one 
distiller  and  a  different  rule  for  another,  but 
the  same  rule  for  all  alike." 

In  Edve  v.  Robertson,  112  U.  B.  580,  504  [28: 
708,  802j,  a  tax  was  imposed  upon  the  owners 
of  steam  vessels  for  each  passenger  landed  at 
New  York  from  a  foreign  port,  and  it  was  ob- 
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jected  that  the  tax  was  not  levied  by  any  rule 
of  uniformity,  but  tbe  court,  by  Justice  Miller, 
594]repliea:  ^'Tbetaz  is  uniform  when  *ito|5^ 
erates  witb  the  same  force  and  effect  in  every 
place  where  the  subject  of  it  is  found.  Tbe  tax 
in  this  case,  which,  as  far  as  it  can  be  called  a 
tax,  is  an  excise  duty  on  the  business  of  bring- 
ing passengers  from  foreign  countries  into  this, 
by  ocean  navigation,  is  uniform  and  operates 

Srecisely  alike  in  every  port  of  the  United 
tates  where  such  passengers  can  be  landed." 
In  the  decision  in  that  case,  in  the  circuit  court 
(18  Fed.  Rep.  185, 189).  Mr.  Ji/«<H»Blatcbford. 
in  addition  to  pointing  out  that  *'the  Act  was 
not  passed  in  the  exercise  of  the  power  of  lay- 
ing taxes,"  but  was  a  regulation  of  commerce, 
used  the  following  language:  "Aside  from  this 


the  tax  applies  uniformly  to  all  steam  and  salrf'^i^ere  property  is  exempt  f  rom  taxatloB.  Ifa« 
vessels  coming  to  all  ports  in  the  United  States, 
from  all  foreign  ports,  with  all  alien  passen- 
gers. The  tax  being  a  license  tax  on  the  busi- 
ness, the  rule  of  uniformity  iseuffidenUy  observed 
if  the  tax  extends  to  eUl  persons  €f  the  class  se- 
leeted  by  Congress;  that  is,  to  all  owners  of  such 
tessels.  Congress  has  the  exclusive  power  of 
selecting  the  class.  It  has  regulated  that  par- 
ticular branch  of  commerce  which  concerns 
the  bringing  of  alien  passengers,"  and  that 
taxes  shul  be  levied  upon  such  property  as 
shall  be  prescribed  by  law.  The  obiect  of  this 
provision  was  to  prevent  unjust  discrimina- 
tions. It  prevents  property  from  being  classi- 
fied and  taxed  as  classed,  by  different  rules. 
All  kinds  of  property  must  be  taxed  uniformly, 
or  be  entirely  exempt  The  uniformitv  must 
be  coextensive  with  the  territory  to  which  the 
tax  applies. 

Mr.  Justice  Miller,  in  his  lectures  on  the 
Constitution.  1889-1890  (pp.  240.  241)  said  of 
taxes  levied  by  Congress:  "The  tax  must  be 
uniform  on  the  particular  article;  and  it  is  uni- 
form, within  the  meaning  of  the  constitutionab 
requirement,  if  it  is  made  to  bear  tbe  sami 
percentage  over  all  tbe  United  States.  That  is 
manifestly  the  mean  in/;  of  this  word,  as  used 
in  this qlause.  Tbe  frame  rs  of  the  Constitutioni 
could  not  have  meant  to  say  that  tbe  govern- 
ment, in  raising  its  revenues,  should  not  be 
allowed  to  discriminate  between  the  articles 
which  it  should  tax."  In  discussing  generally 
the  requirement  of  uniformity  found  in  state 
constitutions,  fa^  said:  "The  difficulties  in  the 
way  of  this  construction  have,  however,  been 
very  largelv  obviated  by  the  meaning  of  the 
595] word  ♦'uniform,*  which  has  been  adopt- 
ed, holding  that  the  uniformity  must  rrfer  to 
articles  of  the  same  dass.  That  is,  different  or- 
tides  may  be  taxed  at  different  amounts,  prth 
tided  the  rate  is  uniform  on  the  same  class  every- 
uhere,  with  all  people,  and  at  aU  times," 

One  of  the  learned  counsel  puts  it  very  clearly 
when  he  says  that  the  correct  meaning  of  the 
provisions  requiring  duties,  imposts,  and  ex- 
cises to  be  "uniform  throughout  the  United 
States"  is,  that  the  law  imposing  them  should 
"have  an  equal  and  uniform  application  in 
every  part  of  the  Union." 

If  there  were  any  doubt  as  to  the  intention 
of  the  states  to  make  the  grant  of  the  right  to 
impose  indirect  taxes  subject  to  tbe  condition 
that  such  taxes  shall  be  in  all  respects  uniform 
and  impartial,  that  doubt,  as  said  by  counsel, 
8S4 


should  be  resolved  in  the  interest  of  Joitioe,  te 
favor  of  the  taxpayer. 

^  Exemptions  from  the  operation  of  a  t«x  a^ 
ways  create  ineoualities.  Thoee  not  exempted 
must,  in  the  end,  bear  an  additional  burden  or 
pay  more  than  their  share.  A  law  oootaiatBg 
arbitrary  exemptions  can  in  no  just  seoae  be 
termed  uniform.  In  my  Judgment,  Congiusi 
has  rightfully  no  power,  at  the  expenee  of 
others,  owning  property  of  tbe  like  character, 
to  sustain  private  trading  corporationi,  mxh  as 
building  and  loan  associations,  saTio^  baoki, 
and  mutual  life,  fire,  marine,  and  accident  is- 
surance  companies,  formed  under  the  laws  of 
the  various  states,  which  advance  no  national 
purpose  or  public  interest,  and  exist  solely  for 
tbepccuniary  profit  of  their  members. 


exemption,  as  has  been  justly  stated,  most  ba 
supported  by  some  consideration  that  tbe  pub- 
lic, and  not  private,  interests  will  be  advaooed 
by  it.  Private  corporations  and  private  eater- 
prises  cannot  be  aided  under  the  prrtenae  that 
it  is  tbe  exercise  of  the  discretion  of  tbe  lego- 
lature  to  exempt  them.  OMuns  Sas.  d  U 
Asso.  of  Cleveland  v.  Topeka,  87  U.  a  20  Wall. 
655  m:  4551;  Porkersburg  t.  Brown,  101 U.  & 
487  [27: 283J:  Barbour  v.  Lovistille  Beard  «f 
Trade,  82  Ev.  645,  654,  655;  fjcxington  v.  Mt^ 
Quillan,  0  Dana,  518,  516.  517.  85  Am.  Dec. 
159;  and  Sutton  v.  LouistiOe,  5  Dana,  2S-3L 

Cooley,  in  his  treatise  on  Taxation  M  td.) 
215,  Justly  'observes  that:  *'It  is  dimculi[596 
to  conceive  of  a  Justifiable  exemption  lav  wbkh 
should  selectsingle  individuals  or  oorporatioM, 
or  single  articles  of  property,  and.  taking  tbm 
out  of  the  dass  to  which  they  belong,  nake 
them  the  subject  of  capricious  legisladve  favor. 
Such  favoritism  could  make  no  pieleaie  to 
equality;  it  would  lack  tbe  semblanoeof  legiti- 
mate tax  legislation." 

The  income  tax  law  under  consideratkMi  b 
marked  by  discriminating  features  which  affect 
the  whole* law.  It  discriminates  between  tbtM 
who  receive  an  income  of  four  thoosaod  dol- 
lars and  those  who  do  not  It  thus  vitiates,  ia 
^y  judgment,  bv  this  arbitranr  discriminatioa, 
the  whole  legislation. ^Hamilton  saya  in  oat 
of  his  papers  (the  Cootinentalist),  **tM  genial 
of  liberty  reprobates  everything  arbitrary  er 
discretionary  In  taxation.  It  exacts  that  evcrr 
man,  by  a  definite  and  gencoral  rule,  sbooM 
know  what  proportion  of  bis  property  the  stats 
demands;  whatever  litiertv  we  umj  boast  i4  is 
theory,  it  cannot  exist  in  fact  while  [arttitrart] 
assessments  confinue."  1  Hamilton's  Worb 
(ed.  1885)  270.  The  le^slation,  in  the  discriw- 
ination  it  makes,  is  cuss  legislation.  Whft- 
ever  a  distinction  is  made  in  the  burdens  a  lav 
imposes  or  in  the  benefits  it  confers  oo  sbv  di- 
izens  by  reason  of  their  birth,  or  wealth,  or 
religion,  it  is  class  legislation,  and  leads  iaefi- 
tably  to  oppression  and  almsea,  and  to  menl 
unrest  and  disturbance  in  society.  It  w« 
hoped  and  believed  that  the  great  amendowali 
to  the  Constitution  which  followed  tbs  liH 
civil  war  had  rendered  such  legislation  impot- 
sible  for  all  future  time.  But  tbe  objfctiooabit 
legislation  reappears  in  the  Act  under  ooosMer 
ation.  It  is  the  same  in  easeo'ial  character  ai 
that  of  the  English  income  statute  of  1#1. 
which  taxed  Protestants  at  a  certain  rata.  Calk- 
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dies,  M  a  dftss,  at  double  the  rate  of  Protest- 1  over  $1,000«000,000  of  property  of  these  com- 
ADts,  and  Jews  at  another  and  separate  rate.i.panie9.  The  leadioi^  mutual  life  insurance  com- 
Uoder  wiae  and  constitutional  legislatioo  every  jpany  hns  property  exceeding  $204,000,000  in 

value,  the  income  of  which  ij  wholly  exempted. 
The  insertion  of  the  exemption  is  stated  by  coun- 
sel to  h>ive  saved  that  institutioa  fully  $200,000 
a  jear  over  other  insurance  companies  and  asso- 
ciations, having:  similar  property  and  carry  in  j; 
on  the  same  business,  simply  because  such 
other  companies  or  associations  divide  their 


dtizen  should  contribute  his  proportion,  how 
ever  small  the  sum,  to  the  support  of  the  gov 
cmmeDt.and  it  is  no  kindness  lo  urge  any  of  our 
citizens  to  escape  from  that  obligation.  If  he 
eontributes  the  smallest  mite  of  his  earnings  to 
ttiat  purpose  he  will  have  a  grout er  regard  for 
Che  goveromcnt  and  more  self  respect  for  him- 
59?]  self,  *feeling  that  though  he  is  poor  in 
fact,  he  is  not  a  pauper  of  his  government. 
And  it  is  to  be  hoped  that,  whatever  woes  and 
embarrassments  may  betide  our  people,  they 
may  never  lose  their  manliness  and  Relf  respect. 
Those  qualities  preserved,  (hey  will  ultimately 
triumph  over  all  rcverst^  of  fortune. 

There  is  nothing  in  the  nature  of  the  corpora^ 
tioDS  or  associations  exempted  in  the  present 
Act,  or  in  their  method  of  doing  business,  which 
can  be  claimed  to  be  of  a  public  or  benevolent 
nature.  They  differ  in  no  essentia]  character- 
istic in  their  business  from  "all  other  corpora- 
tions, companies,  or  associations  doing  busi- 
ness for  profit  in  the  United  States."  Section 
e.  Law  of  1894 

A  few  words  as  to  some  of  them,  the  extent 
of  their  capital  and  business,  and  of  theexcep- 
tioos  made  to  their  taxation: 

1st.  As  to  trtutuai  savings  banks. — Under  in- 
come tax  laws  prior  to  1870,  these  institution, 
were  specifically  taxed.  Under  the  new  law, 
certain  institutions  of  this  class  are  exempt 
provided  the  shareholders  do  not  participatein 
the  profits,  and  interest  and  dividends  are  only 
paid  to  the  depositors.    No  limit  is  fixed  to  the 

groperty  and  income  thus  exempted — it  may 
t  $100,000  or  $100,000,000.  One  of  the  coun- 
lel  engaged  in  this  case  read  to  us  during  the 
Argument  from  the  report  of  the  Comptroller  of 
the  Currency,  sent  by  the  President  to  Congress 
December  8,  1894,  a  statement  to  the  effect  that 
the  total  number  of  mutual  savings  banks  ex- 
empted were  646,  and  the  total  number  of 
•tock  savings  banks  were  878,  and  showed 
that  they  did  the  same  character  -of  business 
tod  took  in  the  money  of  depositors  for  the 
purpose  ef  making  it  bear  interest,  with  profit 
opon  it  in  the  same  way;  and  yet  the  646  are 
exempt  and  the  378  arc  taxed.  He  also  showed 
that  the  total  deposits  in  savings  banks  were 
•1,748.000,000. 

2d,  As  to  mutual  insurance  corporations. — 
These  companies  were  taxed  under  previous 
bcome  tax  laws.  They  do  business  somewhat 
differently  from  other  companies;  but  they 
ooQdact  a  strictly  private  business  in  which 
the  public  has  no  interest,  and  have  been  often 
beld  not  to  be  benevolent  or  charitable  organi- 
sations. 

598]  ♦The  sole  condition  for  exempting  them 
oader  the  present  law  is  declared  to  be  that  they 
■nake  loans  to  or  divided  their  profits  among 
^eir  members,  or  depositors  or  policy  holders. 
Every  corporation  is  carried  on,  however,  for 
^  benefit  of  its  members,  whether  stockbold- 
^,  or  depositors,  or  policy  holders.  If  it  is 
carried  on  for  the  benefit  of  its  shareholders, 
evenr  dollar  of  income  is  taxed;  if  it  is  carried 
OD  for  the  benefit  of  its  policy  holders  or  de- 
positors, who  are  but  another  class  of  share- 
liolders,  it  is  wholly  exempted.  In  the  stHto 
^  Kew  York  the  Act  exempts  the  income  from 
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profits   among  their  shareholders  instead  of 
their  policy  holders. 

Sd.Asto  building  and  loan  ansoeiattons. — The 
property  of  these  institutions  is  exempted  from 
taxation  to  the  extent  of  millions.  They  are  in 
no  sense  benevolent  or  charitable  institutions, 
^and  are  conducted  solely  for  the  pecuniary 
profit  of  their  members.  Their  assets  exceed 
the  capital  stock  of  the  national  banks  of  the 
country.  One,  in  Dayton,  Ohio,  has  a  capital 
of  $10,000,000,  and  Pennsylvania  has  $65,- 
000.000  invested  in  these  associations.  The 
census  report  submitted  to  Congress  by  the 
President,  May  1,  1894.  shows  that  their 
property  in  the  United  States  amounts  to  over 
$628,000,000.  Why  should  these  institutions 
and  their  immense  accumulations  of  property 
be  singled  out  for  the  special  favor  of  Congress 
and  be  freed  from  their  just,  equal  and  pro- 
portionate share  of  taxation  when  others  en- 
engaged  under  different  names,  in  similar 
business,  are  subjected  to  taxation  by  this  law? 
The  ag^gate  amount  of  the  savings  to  these 
associations,  by  reason  of  their  exemption,  is 
over  $800,000  a  year. 

If  this  statement  of  the  exemptions  of  corpor- 
ations under  the  law  of  Congress,  taken  from 
the  carefully  prepared  briefs  of  counsel  and 
*from  reports  of  Congress,  will  not  satis-1 500 
fy  parties  interested  in  this  ca^e  that  the  Act  in 
question  disregards,  in  almost  every  line  and 
provision,  the  rule  of  uniformity  required  by 
the  Constitution,  then  ''neither  will  they  he 
persuaded,  though  one  rose  from  the  dead." 
That  there  shoula  be  any  question  or  any 
doubt  on  the  subject  surpasses  my  compre- 
hension. Take  the  case  of  mutual  savings 
banks  and  stock  savings  banks.  They  do  the 
same  character  of  business,  and  in  the  same 
way  use  the  money  of  depositors,  loaning  it 
at  interest  for  pront,  yet  646  of  them,  under 
the  law  before  us,  are  exempt  from  taxation 
on  their  income  and  878  are  taxed  upon  it 
How  the  tax  on  the  income  of  one  kind  of  these 
banks  can  be  said  to  be  laid  upon  any  princi- 
ple of  uniformity,  when  the  other  is  exempt 
from  all  taxation,  I  repeat,  surpasses  my  com- 
prehension. 

But  there  are  other  considerations  against 
the  law  which  are  equally  decisive.  They  re- 
late to  the  uniformity  and  equality  required  in 
all  taxation,  national  and  state;  to  the  invalidity 
of  taxation  by  the  United  States  of  the  income 
of  the  bonds  and  securities  of  the  states  and  of 
their  municipal  bodies;  and  the  invalidity  of 
the  taxation  of  the  salaries  of  the  Judges  of 
the  United  States  courts. 

As  stated  by  counsel:  "There  is  no  such 
thing  in  the  theory  of  our  national  govern- 
ment as  unlimited  power  of  taxation  in  Con- 
gress. There  are  limitations,  as  he  justly  ob- 
perves,  of  its  powers  arising  out  of  the  essen  - 
tial  nature  of  all    free  governments;    there 
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are  reserrations  of  indivMaal  rights,  withoat 
which  tociciy  could  not  exist,  and  which  are 
respected  by  every  government.  The  right  of 
taxation  is  subject  to  these  limitations."  Citi- 
ten$  8axt,  L.  Auo.  of  Cleveland  t.  Topeka,  87  U. 
8.  20  Wall.  655  [22:  455],  and  Farkereburg  t. 
Brown,  106  U.  S.  487  [37:  288]. 

The  inherent  and  fundamental  nature  and 
character  of  a  tax  is  that  of  a  contribution  to 
the  support  of  the  government,  levied  upon 
the  principle  of  equd  and  uniform  apportion- 
ment amoniic  the  persons  taxed,  and  any  other 
exaction  does  not  come  within  the  le^  defi* 
nition  of  a  tax. 
[  This  inherent  limitation  upon  the  taxing 
I  power  forbids  the  imposition  of  taxes  which  are 
/  uneoual  in  their  operation  upon  similer  kinds 
/  600]  *of  property,  necessarily  strikes  down 
the  gross  ana  arbitrary  distinctions  in  the 
income  law  as  passed  bv  Congress.  The  law, 
as  we  have  seen,  distinguishes  in  the  taxa- 
tion between  corporations  by  exempting  the 
property  of  some  of  them  from  taxation  and 
levying  the  tax  on  the  property  of  others  when 
the  (Corporations  do  not  materially  differ  from 
one  another  in  the  character  of  their  business 
or  in  the  protection  required  by  the  govern- 
ment\  Trifling  differences  in  their  modes  of 
business,  but  not  in  their  results,  are  made  the 

f  round  and  occasion  of  the  greatest  possible 
ifferences  in  the  amount  of  taxes  levied  upon 
their  income,  showing  that  the  action  of  the 
leprislative  [>ower  upon  them  has  been  arbitrary 
and  capricious  and  sometimes  merely  fandf 
ful. 

There  was  another  poailion  taken  In  this 
case  which  is  not  the  least  surprising  to  me  of 
the  many  advanced  bv  the  upholders  of  the 
law,  and  that  is,  that  if  this  court  shall  declare 
that  the  exemptions  and  exceptions  from  taxa- 
tion, extendeid  to  the  various  corporations 
mentioned,  fire,  life,  and  marine  insurance 
companies,  and  to  mutual  savings  banks, 
building,  and  loan  associations,  violate  the  re- 
quirement of  uniformity,  and  are  therefore 
yoid,  the  tax  as  to  such  corporations  can  be 
enforced,  and  that  the  law  will  stand  as  though 
the  exemptions  had  never  been  inserted..  This 
position  does  not,  in  my  Judgment,  rest  upon 
any  solid  foundation  of  law  or  principle.  The 
abrogation  or  repeal  of  an  unconstitutional  or 
illegfi  provision  does  not  operate  to  create  and 
give  force  to  any  ensctment  or  part  of  an 
enactment  which  Congress  has  not  sanctioned 
or  promulgated.  Seeming  support  of  this 
singular  position  ii  attributed  to  the  dedsion 
of  this  court  in  Huntington  y.  Worthen,  120 
U.  8.  97  [80:588].  But  the  examinadon  of 
that  case  will  show  that  it  does  not  give  the 
slightest  sanction  to  such  a  doctrine.  There  the 
constitution  of  Arkansas  had  provided  that  all 
property  subiect  to  taxation  should  be  taxed 
according  to  its  value,  to  be  ascertained  in  such 
manner  as  the  general  assembly  should  direct, 
making  the  same  equal  and  uniform  through- 
out the  state,  and  certain  public  property  was 
declared  by  statute  to  be  exempt  from  taxation, 
which  statute  was  subsequently  held  to  be  un- 
constitutional. The  court  decided  that  the  un- 
601]  constitutional  *part  of  the  enactment, 
which  was  separable  from  tbe  remainder,  could 
be  omitted  and  the  remainder  enforced;  a  doc- 
trine undoubtedly  aound,and  whidi  hu  never, 


that  I  am  aware  of,  been  questioned.  Botthatis 
entirely  different  from  the  position  here  taken, 
that  exempted  things  can  be  taxed  by  itiikiBf 
out  their  exemption. 

The  law  of  1894  says  there  diaO  be  asses«d, 
levied,  and  collected,  "except  a»  herein  ed^t' 
wise  provided^*'  two  per  centum  of  theamooot, 
etc.  If  the  exceptions  are  strirkeo  out  then 
U  nothing  to  be  assessed  and  collected  exoepi 
what  Congress  has  otherwise  atBrmatively 
ordered.  Nothing  less  can  have  the  force  cif 
law.  This  court  is  impotent  to  pass  any  law 
on  the  subiect  It  has  no  legislative  powci. 
I  am  unable,  therefore,  to  see  how  we  can,  bv 
declaring  an  exemption  or  exception  faivalli 
thereby  give  effect  to  provisions  as  tbooch 
ihej  were  never  exempted.  The  court  by  de- 
claring tbe  exemptions  invalid  cannot  by  ssy 
conceivable  ingenuity  give  operative  force  si 
enacting  clauses  to  the" exempting  provinoas. 
The  result  is  not  vdthin  the  power  of  man. 

The  law  is  also  inyalid  in  its  provisioDs  sn- 
thorizing  the  taxation  of  the  bonds  and  fecori- 
ties  of  the  states  and  of  their  municipal  bodia. 
It  is  objected  that  the  cases  poxling  before  m 
do  not  fulege  any  threatened  attempt  to  tax  lbs 
bonds  or  securities  of  the  state,  but  ooly  of 
municipal  bodies  of  the  states.    Tbe  law  sp- 
plies  to  both  kinds  of  bonds  and  securitki, 
those  of  the  states  as  well  as  th6ae  of  mimiei- 
pal  bodies,  and  the  law  of  Congresi,  we  en 
examining,  being  of  a  public  na&t;  affecCisf 
the  whole  community,  having  been  bcoogbt 
before  us  and  assailed  as  unconstltutkNisl  la 
some  of  its  provisions,  we  are  at  liberty,  snd  I 
think  it  is  our  duty  to  refer  to  other  nnoooitf- 
tutional  features  brought  to  our  notice  ia  ex- 
amining the  law,  though  the  particnhtf  poioli 
of  their  objection  may  not  have  been  mm- 
tioned  by  counsel.    These  bonds  and  sscuiltiM 
are  as  important  to  theperformanoe  of  tbe  da- 
ties  of  the  state  as  like  bonds  and  aecoritlei  of 
the  United  8tates  are  important  to  the  perform- 
ance of  their  dutlea,  and  are  as  exempt  ttam 
the  taxation  of  the  United  8tatea  as  tbe  fonav 
are  exempt-  from  tbe  taxation  of  tbe  ustei 
As  stated  by  Judge  *Cooley  in  bla  work  [609 
on  the  prindplef  of  constitutional  law:    **Tht 
power  to  tax,  whether  by  tbe  United  Stales  or 
by  tbe  states,  is  to  be  construed  in  tbe  Hght  ot 
and  limited  by,  the  fact,  that  tbe  states  sad 
tbe  Union  are  inseparaMe,  and  that  tbe  Ooa- 
stitution   contemplates  tbe  perpetnal  asia- 
tenance  of  each   with  all  Ita  ooostitntioBri 
powers,  unembarrassed  and  unimpaired  by  Uf 
action  of  the  other.    Tbe  taxing  power  of  tit 
Federal  government  does  not  therefote  exteod  Is 
the  means  or  agencies  through  or  bj  tbe  employ- 
ment of  which  the  states  perform  tbair  cMa- 
tial  functions,  since,  if  tbese  wefa  wttbia  Bi 
reach,  they  might  be  embacraaaed,  sad  pftt- 
haps  wholly  {Muajysed,    bj  tbe  burdeni  it 
should  impose.    *That  tbe  power  to  Isx  Is- 
volves  the  power  to  destr<^;  tbat  tbe  pow«  is 
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destroy  may  defeat  and 'render  tnsksi  At 
power  to  create;  that  there  la  a  plala  rep^ 
nance  in  conferring  on  ooa  gofeiiBKat  s 
power  to  Control  the  constitutional  meemmd 
another,  which  other,  in  respect  to  tbois  vc*7 
measurea,  is  declared  to  be  aupreme  ow  tM 
which  exerts  the  control,~«re  proposHloaisat 
to  be  denied.'  It  Is  true  that  taxation  dosi  m* 
necessarily  and  unayoidably  destroy,  sadtkii 
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10  cutj  h  to  the  ezoen  of  destractioo  would 
be  tn  abuse  not  to  be  anticipated;  but  the  very 
power  would  take  from  the  states  a  portion  of 
tbeir  intended  liberty  of  independent  action 
wUbin  the  sphere  of  their  powers,  and  would 
constitute  to  the  state  a  perpetuiU  daD||;er  of 
embarrassment  and  possible  annihilation.  The 
Constitution  contemplates  no  such  shackles 
upon  state  powers,  and  by  implication  forbids 
tbem." 

The  Internal  Revenue  Act  of  June  80, 1864, 
in  section  122,  provided  that  railroad  and  cer- 
tain other  companies  specified,  indebted  for 
mooey  for  which  hoods  had  been  issued,  upon 
which  interest  was  stipulated  to  be  paid, 
should  be  subject  to  pay  a  tax  of  five  per  cent 
on  the  amount  of  all  such  interest,  to  be  paid 
by  the  corporations  and  by  them  deducted 
from  the  interest  payable  to  the  holders  of 
sach  bonds;  and  the  question  arose  in  United 
8taU9  T.  BaUimare  db  0,  R.  Os.,  84X7.  8.  17 
Wall  822  [21:  507],  whether  the  tax  imposed 
could  be  thus  collected  from  the  revenues  of  a 
oity  owning  such  bonds.  This  court  answered 
the  question  as  follows:  '*  There  is  no  dispute 
603]  about  the  general  *rules  of  the  law  appli- 
cable to  this  subject  The  power  of  taxation  by 
the  FMeral  government  upon  the  subjects  and 
in  the  manner  prescribed  by  the  Act  we  are  con- 
sidering, is  undoubted.  There  are,  however, 
certain  departments  which  are  excepted  from 
the  general  power.  The  right  of  the  states  to 
•dmmister  their  own  affairs  through  their  leg* 
islative,  executive,  and  judicial  departments, 
hi  their  own  manner  through  tneir  own 
acendes,  is  conceded  by  the  uniform  decisions 
of  this  court,  and  by  the  practice  of  the  Federal 
^vernment  from  its  organization.  This  car- 
ries with  it  an  exemption  of  those  agencies  and 
iostruments  from  the  taxing  power  of  the 
Federal  government.  If  they  may  be  taxed 
lightly,  they  may  be  taxed  heavily;  if  justly, 
oppressively.  Their  operation  may  be  im- 
peded and  may  be  destroyed,  if  any  interfer- 
ence is  permitted.  Hence,  the  bef^ioning  of 
snch  taxation  is  not  aliuwed  on  the  one  side, 
is  not  chimed  on  the  other." 

And  again:  '*A  municipal  corporation  like 
the  city  of  Baltimore  is  a  representative  not 
only  of  the  state,  but  is  a  portion  of  its  gov- 
ernmental power.  It  is  one  of  the  creatures, 
made  for  a  specific  purpose,  to  exercise  within 
a  limited  sphere  the  powers  of  the  state.  The 
stste  may  withdraw  these  local  powers  of  gov- 
ernment at  pleasure,  and  may,  through  its 
legislature  or  other  appointed  channels,  govern 
the  local  territory  as  it  governs  the  state  at 
laree.  It  may  enlarge  or  contract  its  powers 
or  destroy  its  existence.  As  a  portion  of  the 
the  state  in  the  exercise  of  a  limited  portion  of 
powers  of  the  state,  its  revenues,  nke  those 
of  the  state  are  not  subject  to  taxation." 

In  Bufftngton  ▼.  Day,  78  U.  8. 11  Wall.  118, 
m  [20:  122,  125].  the  court,  speaking  by  Mr. 
Jutttee  Nelson,  said:  "The  general  govern- 
ment^ and  the  states,  although  both  exist 
within  the  same  territorial  limitSi^  are  separate 
and  distinct  sovereignties,  acting  separatelv 
tad  independently  of  each  other,  within  their 
respective  spheres.  The  former  in  its  appro- 
priate sphere  is  supreme;  but  the  states  within 
the  limits  of  their  powers  not  granted,  or,  in 
tbe  language  of  the  10th  Amendment,  're- 
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served,'  are  as  independent  of  the  general  gov- 
ernment as  that  government  within  its  spbert 
is  independent  ofthe  states." 

'According  to  the  census  reports  tbe  [604 
bonds  and  securities  of  the  states  amount  to  the 
sum  of  $1,248  268,000  on  which  the  income  or 
interest  exceeds  the  sum  of  $65  000.000  per  an- 
num, and  the  annual  tax  on  two  per  cent  upon 
this  income  or  interest  would  be  $1,800,000. 

The  law  of  Congress  is  also  invalid  in  that  il 
authorizes  a  tax  upon  the  salaries  of  the  judges 
of  the  courts  of  the  United  States,  against  the 
declaration  of  the  Constitution  that  their  com- 
pensation shall  not  be  diminished  during  their 
continuance  in  office.  The  law  declares  that  a 
tax  of  two  per  cent  shall  be  assessed,  levied, 
and  collected  and  paid  annually  upon  the 
gains,  profits,  and  income  received  in  the  pre- 
ceding calendar  year,  by  every  citizen  of  the 
Unitd  States,  whether  said  gains,  profits,  or 
income  be  derived  from  any  kind  of  property, 
rents,  interest,  dividends,  or  aalaries,  or  from 
any  profession,  trade,  employment,  or  voca- 
tion, carried,  on  within  the  United  States  or 
elsewhere,  or  from  any  source  whatever.  The 
annual  salsry  of  a  justice  of  the  Supreme 
Court  of  the  United  States  is  ten  thousand  dol- 
lars, and  this  Act  levies  a  tax  of  two  per  cent 
on  six  thousand  dollars  of  this  amount,  and 
imposes  a  penalty  upon  those  who  do  not 
make  the  payment,  or  return  the  amount  for 
taxation. 

The  same  objection,  as  presented  to  a  con- 
sideration of  the  objection  to  the  taxation  of 
the  bonds  and  securities  of  the  states,  as  not 
being  specially  taken  in  tbe  cases  before  us,  is 
urgc^  here  to  a  consideration  of  the  objection 
to  the  taxation  by  the  law  of  the  salaries  of 
the  judges  of  the  courts  of  the  United  States. 
The  answer  given  to  that  objection  may  be  . 
also  given  to  the  present  one.  The  law  of 
Congress  being  of  a  public  nature,  affecting 
the  interests  of  the  whole  community,  and  b,U 
tacked  for  its  unconstitutionalitv  in  certain 
particulars,  may  be  considered  with  reference 
to  other  unconstitutional  provisions  called  to 
our  attention  upon  examining  the  law,  though 
not  specifically  noticed  in  the  objections  taken 
in  the  records  or  briefs  of  counsel,  that  the 
Constitution  may  not  be  violated  from  the  care- 
lessness or  oversight  of  counsel  in  any  particu- 
lar. See  aNeil  v.  Vermont,  144  U.  8. 859  [86: 
4651. 

Besides,  there  is  a  duty  which  this  court  owes 
to  the  one  'hundred  other  United  States[605 
judges  who  have  small  salaries,  and  who  hav- 
ing their  compensation  reduced  by  the  tax 
may  be  seriously  affected  bytbe  law. 

The  Constitution  of  the  United  States  pro- 
vides in  the  first  section  of  Article  III.  that: 
**The  judicial  power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court,  and  in  such 
inferior  courts  as  the  Congress  may  from  time 
to  time  oidain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall 
hold  their  offices  during  good  behavior,  and 
shall,  at  stated  times,  receive  for  their  services 
a  compensation,  which  ehall  noi  be  diminiehed 
during  their  eonHnuanee  in  ofjlee,"  The  Ad 
of  Congress  under  discussion  imposes,  as  said, 
a  tax  on  six  thousand  dollars  or  this  compen- 
sation, and  therefore  diminishes,  each  year, 
the  compensation  provided  for  every  justice. 

817 


e05-608 


SUPBSaCB  COUBT  OF  TSB   (JKITED  STATES. 


Oct. 


How  a  similar  law  of  Congress  was  regarded 
tbirly  years  ago  may  be  shown  by  ibc  follow- 
tng  incident  in  which  the  justices  of  this  court 
were  assessed  at  three  per  cent  upon  their 
salaries.  Against  this  Chirfju^ties  Taney  pro- 
tested in  a  letter  to  Mr.  Chase,  then  Secretary 
of  the  Treasury,  appealing  to  the  above  arti- 
cle in  the  Consiitution,  and  adding:  *'If  it  [his 
salary]  can  be  diminished  to  that  extent  by  Uie 
means  of  a  tax,  it  may.  in  the  same  way,  be 
leduced  from  time  to  time,  at  the  pleasure  of 
the  legislature."  He  explained  in  his  letter  the 
object  of  the  constitutional  inhibition  thus: 

"The  judiciary  is  one  of  the  three  great  de- 
partments of  the  government  created  and  es- 
tablished by  the  Constitution.  Its  duties  and 
powers  are  specifically  set  forth,  and  are  of  a 
character  that  require  it  to  be  perfectly  inde- 
pendent of  the  other  departments.  And  in 
order  to  place  it  beyond  the  reach,  and  above 
even  the  suspicion,  of  any  such  influence,  the 
power  to  reduce  their  compensation  is  ex- 
pressly withheld  from  Congi^  and  excepted 
from  their  patoers  of  legislation.  , 

"Language  could  not  be  more  plain  than 
that  used  Jn  the  Constitution.  It  is,  moreover, 
one  of  its  most  important  and  essential  pro- 
Tiriona.     Fo^  the   articles   which   limit  the 

Sowers  of  the  legislative  and  executive 
ranches  of  the  government,  and  those  which 
provide  safeguards  for  the  protection  of  the 
citizen  in  his  person  and  properly,  would  be 
OOO]  of  little  value  'without  a  judiciary  to  up- 
bold  and  maintain  hem  which  was  free  from 
every  iofluence,  direct  or  indirect,  that  might 
by  possibility,  in  times  of  political  excitement, 
warp  their  judgment. 

'*Upon  these  grounds  I  regard  an  Act  of 
Congress  retaining  in  the  Treasury  a  portion 
of  the  compensation  of  the  judges  as  uncon- 
stitutional and  void." 

This  letter  of  C/tief  Justice  Taney  was  ad- 
dressed to  Mr.  Chase,  then  Secretary  of  the 
Treasury  and  afterwards  the  successor  of  Mr. 
Taney  as  Chief  Justice.  It  was  dated  Feb- 
ruary 16,  1863,  but  as  no  notice  was  taken  of 
it,  on  the  10th  of  March  following,  at  the  re- 

auest  of  the  Chief  Justice,  the  court  ordered 
lat  his  letter  to  the  Secretary  of  the  Treasiirv 
be  entered  on  the  records  of  the  court,  and  ft 
was  so  entered.  And  in  the  Memoir  of  the 
Chief  Justice  it  is  stated  that  the  letter  was, 
by  this  order,  preserved  '*  to  testify  to  future 
ages  that  in  war,  do  less  than  in  peace,  Chitf 
Justice  Taney  strove  to  protect  the  Constitu- 
tion from  violation."    [See  Appendix,  post,] 

Subsequently,  in  18o9,  and  during  the  ad- 
ministration of  President  Grant,  when  Mr. 
Boutwell  was  Secretary  of  the  Treasury  and 
Mr.  Hoar,  of  Massachusetts,  was  Attorney 
General,  there  were  in  several  of  the  statutes 
of  the  United  States,  for  the  assessment  and 
ooilection  of  internal  revenue,  provisions  for 
taxing  the  salaries  of  all  civil  oflQcers  of  the 
United  States,  which  included,  in  their  literal 
application,  the  salaries  of  the  President  and 
of  the  judges  of  the  United  States.  The  ques- 
tion arose  whether  the  law  which  imposed 
such  a  tax  upon  them  wasconstitutionaL  The 
opinion  of  the  Attorney  General  thereoa  was 
requested  by  the  Secretary  of  the  Treasurv. 
The  Attorney  General,  in  reply,  gave  an  elab- 
orate opinion  advising  the  Secretary  of  the 
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Treasury  that  no  income  tax  could  lie  lawf  aDj 
assessed  and  collected  upon  the  salariee  of 
those  officers  who  were  in  office  at  the  ttnw 
the  statute  imposing  the  tax  was  passed,  hold- 
ing on  tbis  subject  the  views  expressed  bj  OU^ 
Justice  Taney.  His  opinion  is  published  m 
volume  XIIL  of  the  Opinions  of  the  Atlonsej 
General,  at  page  161.  I  am  informed  that  tc 
has  been  followed  *ever  since  without  [607 
question  by-the  department  superviiong  or  di- 
recting the  collection  of  the  public  revenue. 

Here  I  close  my  opinion.     I  could  not  aaj 
less  in  view  of  questions  of  such  gravity  thai 
go  down  to  the  very  foundation  of  the  govera- 
ment    If  the  provisions  of  the  Coniututioo 
can  be  set  aside  by  an  Act  of  Coogreas,  wbeie 
is  the  course  of  usurpation  to  end?    The  ptoi^ 
ent  assault  upon  capital  is  but  the  begioniog. 
It  will  be  but  the  stepping-stone  to  others, 
larger  and  more  sweeping,  till  our  political 
contests  will  become  a  war  of  the  poor  sgaioal 
the  rich  ;  a  war  constantly  growingio  inteoricy 
and  bitterness.     "If  the  court  sanciions  the 
power  of  discriminating  taxation,  and  aulHiiei 
the  uniformity  mandate  of  the  Con^tatfea,** 
as  said  by  one  who  has  been  all  his  life  a  sto- 
dent  of  our  Institutions,  "it  will  mark  the 
hour  when  the  sure  decadence  of  our  pnaet 
government  will  commence."    If  tbepordy 
arbitrary  limitation  of   $4000  in  the  premC 
law  can  be  sustained,  none  having  less  thsa 
that  amount  of  income  being  assessed  or  taxed 
for  the  support  of  the  government,  the  haita- 
tion  of  future  Congr<.a^es  may  tie  fixed  at  a 
much  larger  sum,  at  five  or  ten  or  twenty 
thousand  dollars,  parties  possessing  an  iooooM 
of  that  amount  alone  being  bound  to  bear  the 
burdens  of   government /^  or  the   Umitatioa 
may  be  designated  at  sira  an  amount  as  a 
board  of  '*  walking  delegates  "  may  deem  nec- 
essary.   There  is  no  safety  in  allowing  tks 
limitation  to  be  adju&tetl  except  iu  strict  coa- 
pliance  with  the  mandates  of  the  CoosiJtotioa 
which  require  its  taxation,  if  imposed  by  di- 
rect taxes,  to  be  apportioned  among  the  »tatea 
according  to  their  representation,  and  If  im- 
posed by  indirect  taxes,  to  be  uniform  in  oper- 
ation and,  so  far  as  practicable,  in  proponioa 
to    their  property,  equal  upon  all  citlaeaa 
Unless  the  rule  of  the  Constitution  governs,  s 
majority  may  fix  thejimiiation  at  such  ratsss 
will  notinclude  any  of  their  own  number. 

I  am  of  opinion  that  the  whole  law  of  19N 
should  be  declared  void  and  without  any  bind 
ing  force — that  part  whirh  relates  to  the  tax 
on  the  rents,  profits  or  income  from  rral  es- 
tate, that  is.  so  much  as  ounsli lutes  p*rt  of 
the  direct  tax,  because,  not  imposed  by  th<*  rnle 
of  apportionment  according  to  *therep[ltM 
resentation  of  the  states,  as  prescribed  by  ika 
Constitution— and  that  part  which  impoMS  • 
tax  upon  the  bonds  and  securities  of  the  mt* 
end  states,  and  upon  the  bonds  nad  secitriii» 
of  their  municipal  bodiea,  and  npoa  tkt 
salaries  of  judgM  of  the  courts  of  the  Uaiisa 
States,  as  being  beyond  the  power  of  Oos 
gress;  and  that  part  which  lays  dotina,  iapoM* 
and  excises,  as  void  In  not  providing  for  thi 
uniformity  required  by  the  Constltuiioa  Is 
such 


Mr.  JusHee  White  diasenting : 

My  brief  judicial  expeHenoe  has  oonftooi' 
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that  the  custom  of  filing  long  dissenting 
opinioDS  is  one  "more  honored  in  the  hreach 
than  in  the  obecTrance."  The  only  purpose 
which  an  elaborate  dissent  can  accomplish, 
if  any,  is  to  weaken  the  effect  of  the  opinion 
of  tbte  majority,  and  thus  engender  want  of 
confldeDce  in  the  conclusions  of  courts  of  last 
resort.  This  consideration  would  impel  roe 
to  content  myself  with  simply  recording  my 
dissent  in  the  present  case,  were  it  not  for  the 
fact  that  I  consider  that  the  result  of  the  opin- 
ion just  announced  is  to  overthrow  a  long  and 
consistent  line  of  decisions,  and  to  deny  to  the 
legislative  department  of  the  government  the 
possession  of  a  power  conceded  to  it  by  uni- 
versal consensus  for  one  hundred  years,  and 
which  has  been  recognized  by  repeated  ad- 
judications of  this  conrt.  The  issues  presented 
ire  as  follows: 

Complainant,  as  a  stockholder  in  a  corpora- 
tion, avers  that  the  latter  will  voluntarily  pay 
the  income  tax,  levied  under  the  recent  Act  of 
Congress;  that  such  tax  is  unconstitutional; 
and  that  its  voluntary  payment  will  seriously 
aifect  bis  interest  by  defeating  his  right  to  test 
the  validity  of  the  exaction,  and  also  lead  to  a 
multiplicity  of  suits  against  the  corporation. 
The  prayer  of  the  bill  is  as  follows:  First. 
That  it  may  be  decreed  that  the  provisions 
known  as  *'The  Income  Tax  Law,  incorpo- 
rated in  the  Act  of  Congress  passed  Au^t  15, 
1894,  are  unconstitutional,  null,  and  void. 
Second.  That  the  defendant  be  restrained 
from  voluntarily  complying  with  the  provis- 
ions of  that  Act  by  making  its  returns  and  state- 
600]  ments,  *and  paying  the  tax.  The  bill, 
therefore,  presents  two  substantial  questions 
for  decision:  the  right  of  the  plaintiff  to  relief 
hi  the  form  in  which  he  claims  it;  and  his  right 
to  relief  on  the  merits. 

The  decisions  of  this  court  hold  that  the 
collection  of  a  tax  levied,  by  the  government 
of  the  United  States,  will  not  be  restrained  by 
its  courts.  Cheatham  v.  NortM,  92  U.  8.  85 
[28:6611;  8nyder  y,  Marks,  109  U.  S.  189J[27. 
9011.  See  also  EaioU  v.  Swartwaut,  85  U.  S. 
10  Pet  150  [9:8781;  Philadelphia  v.  Dte?U,  72 
U. 8. 5  Wall.  720  [18: 614];  UornthaUv,  Keary, 
76  U.  8. 9  Wall.  560  [19: 560].  The  same  authori- 
^ies  have  established  the  rule  that  the  proper 
C7urse,  in  a  case  of  illegal  taxation,  is  to  pay 
tie  tax  under  protest  or  with  notice  of  suit, 
and  then  brio^  an  action  against  the  officer 
who  collected  it  The  statute  law  of  the 
United  States,  in  express  terms,  gives  a  parly 
who  has  paid  a  tax  under  protest  the  right  to 
sue  for  its  recovery.    Rev.  Stat,  g  8226. 

The  Act  of  1867  forbids  the  mafntenance  of 
any  suit  "for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax."  The 
provisions  of  this  Act  are  now  found  in  Re- 
vised Statutes,  §  8224. 

The  complainant  is  seeking  to  do  the  very 
thing  which,  according  to  the  statute  and  the 
decisions  above  referred  to,  may  not  be  done, 
of  the  corporator  cannot  have  the  collection 
of  the  tax  enjoined  it  seems  obvious  that  he 
cannot  have  the  corporation  enjoined  from 
P^T^og  it»  snci  thus  do  by  indirection  what  he 
cannot  do  directly. 

It  is  said  that  such  relief  as  is  here  sought 
bas  been  frequently  allowed.  The  cases  re- 
ced  on  are  Dodgt  v.  WooUey,  59  U.  8. 18  How. 
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81  [15:401],  and  ITwoen  v.  Contra  Costa  Water 
Co.  104  U.  8.  450  [26: 827].  Neither  of  these 
authorities,  I  submit,  is  in  point.  In  Dodge  v. 
Woolaey,  the  main  question  at  issue  was  the 
validity  of  a  state  tax,  and  that  case  did  not 
involve  the  Act  of  Congress  to  which  I  have 
referred,  ffaues  v.  Contra  Costa  Water  Co, 
was  a  controversy  between  a  stockholder  and 
a  corporation,  and  had  no  reference  whatever 
to  taxation. 

The  com  plain  ant's  attempt  to  establish  aright 
to  relief  upon  the  ground  t^atlhis  is  not  a  suit 
to  enjoin  the  tax,  *but  one  to  enjoin  thc[010 
corporation  from  paying  it,  involves  the  fal- 
lacy already  pointed  out — that  is,  that  a  party 
can  exercise  a  right  indirectly  which  he  can- 
not assert  directly — that  he  can  compel  bis 
agent,  through  process  of  this  court,  to  violate 
an  Act  of  Congress. 

The  rule  which  forbids  the  granting  of  an 
injunction  to  restrain  the  collection  of  a  tax  is 
founded  on  broad  reasons  of  public  policy  and 
should  not  be  ignored.  In  Cheatham  v.  Jior- 
veM,  92  U.  8.  85  [25:561].  which  involved  the 
validity  of  an  income  tax  levied  under  an  Act 
of  Congress  prior  to  the  one  here  in  issue,  this 
court,  through  Mr,  Justice  Millar,  said : 

"If  there  existed  in  the  courts,  state  or 
national,  anv  general  power  of  impeding  or 
controlling  the  collection  of  taxes,  or  reliev- 
ing the  hardship  incident  to  taxation,  the  very 
existence  of  the  government  might  be  placed 
in  the  power  of  a  hostile  judiciary.  Dotos  v. 
Cliieago,  78  U.  8.  11  Wall.  108  [20: 65].  While 
a  free  course  of  remonstrance  and  appeal  is 
allowed  within  the  departments  before  the 
money  is  finally  exacted,  the  general  govern- 
ment has  wisely  made  the  payment  of  the  tax 
claimed,  whether  of  customs  or  of  internal 
revenue,  a  condition  precedent  to  a  resort  to 
the  courts  by  the  party  against  whom  the  tax 
is  assessed.  In  the  internal  revenue  branch  it 
has  further  prescribed  that  no  such  suit  shall 
be  brought  until  the  remedy  by  appeal  has 
been  tri^;  and,  if  brought  after  this,  it  must 
be  within  six  months  after  the  decision  on  the 
appeal.  We  regard  this  as  a  condition  on 
which  alone  the  government  consents  to  liti- 
gate the  lawfulness  of  the  original  tax.  It  is 
not  a  hard  condition.  Few  governments  have 
conceded  such  a  right  on  any  condition.  If 
compliance  with  this  condition  requires  the 
party  agrieved  to  pay  the  money,  he  must  do 
it" 

Again,  in  Taylor  v.  Secor,  92  U.  8.  613  [23: 
663],  the  court  said: 

*'  That  there  might  be  no  misunderstand- 
ing of  the  universality  of  this  principle,  it 
was  expressly  enacted,  in  1867,  that  *  no  suit 
for  the  purpose  of  restraining  the  assessment 
or  collection  of  any  tax  shall  be  maintained 
in  any  court.'  Rev.  Stat  §  8224.  And 
though  this  was  intended  to  apply  alone  to 
taxes  levied  by  the  United  States,  it  shows  the 
sense  *of  Congress  of  the  evils  to  be  [Oil 
feared  if  courts  of  justice  could,  in  any  case, 
interfere  with  the  process  of  collecting  the  taxes 
on  which  the  government  depends  for  its  con- 
tinued existence.  It  is  a  wise  policy.  It  is 
founded  in  the  simple  philosophy  derived 
from  the  experience  of  ages,  that  the  pay- 
ment of  taxes  has  to  be  enforced  by  summary 
and  stringent  means  against  a  reluctant  and 
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often  adverse  fentiment;  and  to  do  this  suc- 
cessfully, other  iDstrumeDtalities  and  other 
modes  of  procedure  are  necessary  than  those 
which  beloog  to  courts  of  justice.  See 
Cheatham  v.  Narvekl,  92  U.  S.  85  £28:  561]. 
NiehoU  v.  United  States,  74  U.  8.  7  Wall.  122 
[19:  1251:  Dow$  t.  CMeago,  78  U.  S.  11  Wall. 
108  [20:  65]." 

The  contention  that  a  right  to  equitable  re- 
lief arises  from  the  fact  that  the  corporator 
is  without  remedy  unless  such  relief  be 
grauted  him  is,  I  thinic,  without  foundation. 
This  court  has  repeatedly  said  that  the  ille- 
gality of  a  tax  is  not  ground  for  the  issusoce 
of  an  injunction  against  its  collection  if  there 
be  an  adequate  remedy  at  law  open  to  the 
payer.  (Dotos  y.  Chicago,  supra;  aannewinkle 
T.  Qeargetmn,  82  U.  8.  15  Wall.  647  [21:2311; 
Louisiana  Board  of  Liquidation  ▼.  jicComo, 
92  U.  8.  531  [28:  628];  Taylor  t.  Beeor,  92  U. 
8.  575  [28:  663];  Union  Pac.R,  Co.  Y.Ryan, 
118  U.  8.  516  [28:  1098];  MUwaukee  v. 
Xoeffler,  116  U.S. 219  [29:  612];  Padfle  Bxp. 
Co,  V.  SeibeH,  142  U.  S.  839  [85:  1085],  8 
Inters.  Com.  Rep.  810),  as  in  the  case  where 
the  state  statute,  by  which  the  tax  is  imposed, 
allows  a  suit  for  its  recovery  after  payment 
under  protelt.  BhsUon  t.  Piatt,  189  'U.  8. 
691  [85:  278]:  AUen  ▼.  PuUman  Palace  Car 
Co,  189  U.  8.  658  [85:  808]. 

The  decision  here  is,  that  this  court  will 
allow,  on  the  theory  of  equitable  right,  a 
remedy  expressly  forbidden  by  the  statutes  of 
the  United  States,  though  it  has  denied  the 
existence  of  such  a  remedy  in  the  case  of  a 
tax  levied  by  a  state. 

Will  it  be  said  that,  although  a  stockholder 
cannot  have  a  corporation  enjoined  from  pay 
tng  a  state  tax  where  the  state  statute  gives 
him  the  right  to  sue  for  its'  recovery,  yet 
when  the  United  States  not  only  gives  him 
such  right,  but,  in  addition,  forbids  the  issue 
of  an  injunction  to  prevent  the  payment  of 
Federal  taxes,  the  court  will  allow  to  the 
012]  stockholder  a  remedy  against  the 
United  States  tax  which  it  refuses  against  the 
state  tax? 

The  assertion  that  this  is  only  a  suit  to  pre- 
Tent  the  voluntary  payment  of  the  tax  sug- 
gests that  the  court  may,  by  an  order  oper- 
ating directly  upon  the  defendant  corporation, 
Accomplish  a  result  which  the  statute  mani- 
festly intended  should  not  be  accomplished  by 
•ait  in  any  court.  A  final  judgment  forbicl- 
ding  the  corporation  from  paying  the  tax  will 
have  the  eilect  to  prevent  its  collection,  for  it 
could  not  be  that  the  court  would  p^mlt  a 
tax  to  be  collected  from  a  corporation  which 
it  had  enjoined  from  paying,  i  take  it  to  be 
beyond  dispute  that  the  collection  of  the  tax 
fai  question  cannot  be  restrained  by  any  pro- 
ceeding or  suit,  whatever  its  form,  directly 
against  the  officer  charged  with  the  duty  of 
collecting  such  tax.  Can  the  statute  be 
evaded,  in  a  suit  between  a  corporation  and 
a  stockholder,  by  a  judgment  forbidding  the 
former  from  paying  the  tax,  the  collection  of 
which  cannot  be  restrained  by  suit  in  any 
court.  Suppose,  notwithstanding  the  final 
Judffmeot  just  rendered,  the  collector  pro- 
ceeds to  collect  from  the  defendant  corpora- 
tion the  taxes  which  the  court  declares,  in  this 
■ait,  cannot  be  legally  amosned  upon  it.    If 
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that  final  judgment  is  safflclent  in  law  to 
tify  resistance  against  such  coUection,  the* 
we  have  a  case  in  whidi  a  salt  has  been  main- 
tained to  restrain  the  eoUeeUot^  of  taxes.  If 
such  judgment  does  not  conclude  the  col- 
lector, who  was  not  a  party  to  the  salt  in 
which  it  was  rendered,  then  it  la  of  bo  valoa 
to  the  plain  till.  In  other  words,  do  foroi  of 
expression  can  conceal  the  fact  that  the  real 
object  of  this  suit  is  to  prevent  the  coDectkm 
of  taxes  imposed  by  Ck>ngress,  notvithstand- 
ing  the  express  statutoiy  requirement  thtf 
.*'no  suit  for  the  purpoee  of  restraiainr  the 
assessment  or  collection  of  any  tax  shall  be 
maintained  in  any  court"  Either  the  dcda- 
ion  of  the  constitution^  question  is  aecea- 
sary,  or  it  is  not^  If  it  is  necessary,  then  the 
court,  by  way  of  granting  equitaMe  relief, 
does  the  very  thing  which  the  Act  of  OoogreH 
forbids.  If  it  is  unnecessary,  then  the  coort 
decides  the  Act  of  Congress  here  ssseirted  qb- 
constitutional,  without  being  obliged  to  do  so 
by  the  requirements  of  the  case  before  it 

*This  brings  me  to  the  consideratioa  [018 
of  the  merits  of  the  cause. 

The  constitutional  proviaiona  reapecttng 
Federal  taxation  are  four  in  namber,  and  an 
as  follows: 

'*1.  RepresentatiTes  and  direct  taxes  ihal 
be  apportioned  among  the  several  states,  which 
may  be  included  within  this  Union,  acoordiag 
to  their  respective  numbera,  which  shall  be  de- 
termined by  adding  the  whole  number  of  fres 
persons,  including  those  bound  to  service  for 
a  term  of  years  and  including  Ind!«as  not 
taxed,  three  fifths  of  all  other  p^frmo^**  Art 
1,  §  2,  clause  8.  (The  14th  Amendment  m-idi- 
fied  this  provision,  so  that  the  whole  nuaibef 
of  persons  in  each  state  should  be  coaaled. 
"Indians  not  taxed"  excluded.) 

"2.  The  Congress  shall  have  power  to  kj 
and  collect  taxes,  duties,  imposts,  aod  ex- 
cises, to  pay  the  debts  and  proH.le  for  the  roo 
mon  defense  and  general  welfare  of  the  Uoiied 
States;  but  all  dutiea,  imposts,  sad  exdi-*4«^l 
be  uniform  throughout  the  United  Siatca' 
Art.  1,  §  8,  clause  I. 

**8.  No  capitation  or  other  direct  lax  ihall 
be  laid,  unless  in  proportion  to  the  ceosns  or 
enumeration  hereinbefore  directed  lo  bs 
Uken."    Art  1.^0.  clause  4. 

'*4.  No  tax  or  duty  shall  be  laid  on  artldss 
exported  from  any  state."  Aft  1.  |  t. 
clause  5. 

It  has  been  suggested  that,  as  the  above  pre- 
visions ordain  the  apportionment  of  dirsct 
taxes,  and  authorize  Congress  to  "Uy  tad  eol- 
lect  taxes,  dutiea,  imposta.  and  excises,  **  tber»> 
fore,  there  is  a  class  of  taxes  which  ars  odthtf 
direct,  and  are  not  dutiea,  imposts,  sad  sx- 
cises,  and  are  exempt  from  the  rale  of  tppor 
tionment  on  the  one  hand  or  of  oaformity  oa 
the  other.  The  soundneas  of  this  sofgesdoa 
need  not  be  discussed,  as  the  worda.  '*m3m, 
imposts,  and  excises,"  in  coninnctioo  with  ths 
reference  to  direct  taxes,  adcgoatelT  eoafif 
all  power  of  taxation  to  the  FBdenJ  govwa- 
ment 

It  is  not  nacesaaiy  to  parsna  ikis  hrsMhsf 
the  argument  since  it  is  unqoeatiooed  thsttks 
provisions  of  the  Constitution  vest  ia  thi 
United  SUtea  plenary  powers  of  taiatioa.  t>^ 
ia,  all  the  powers  whkh  beloof  to  a  goftfa- 
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614]meiit  as  tnch,  ^ezceptthat  of  taxing  ex- 
ports. The  court  in  this  case  so  says,  and 
quotes  approvingly  the  language  of  this  court, 
speaking  through  Mr,  ChiStJuUiee  Chase,  in 
TU  License  Tax  Ccua,  72  U.  &  6  Wall.  469 
[18:497].  as  follows: 

*'It  is  true  that  the  power  of  Congress  to  tax 
Is  a  very  extensive  power.  It  is  given  in  the 
Constitution  with  onlv  one  exception  and  only 
two  qualifications.  Congress  cannot  tax  ex- 
ports, and  must  impose  direct  takes  by  the 
rule  of  apportionment,  and  indirect  taxes  by 
the  rule  of  unformity.  Thus  limited  and  thus 
only,  it  reaches  everv  subject  and  may  be  ex- 
octsed  at  discretion. 

In  deciding,  the  question  of  whether  the  in- 
come tax  violates  the  Constitution,  we  have  to 
determine  not  the  existence  of  a  power  in  Con- 
gress, but  whether  an  admittedly  unlimited 
power  to  tax  (the  income  tax  not  being  a  tax 
on  exports)  has  been  used  according  to  the  re- 
strictions as  to  methods  for  its  exercise,  found 
in  the  Constitution.  Not  power,  it  must  be 
borne  in  mind,  but  the  manner  of  its  use  is  the 
only  issue  presented  in  this  case.  The  limita- 
tions in  regard  to  the  mode  of  direct  taxation 
imposed  by  the  Constitution  are  that  capitation 
and  other  direct  taxes  shall  be  apportioned 
among  tlie  states  according  to  their  respective 
numbers,  while  duties,  imposts,  and  excises 
must  be  uniform  throughout  the  IJnited  States. 
The  meaning  of  the  word  "uniform"  in  the 
Constitution  need  not  be  examined,  as  the 
court  is  divided  upon  that  subject,  and  no  ex- 
pression of  opinion  thereon  is  conveyed  or  in- 
tended to  be  conveyed  in  this  dissent. 

In  considering  whether  we  are  to  regard  an 
income  tax  as  ''direct"  or  otherwise,  it  will,  in 
my  opinion,  serve  no  useful  purpose,  at  this 
late  period  of  our  poHtieal  liistory.  to  seek  to 
ascertain  the  meaning  of  the  word  direct  in  the 
Constitution  by  resorting  to  the  theoretical 
opinions  on  taxation  found  in  the  writines  of 
some  economists  prior  to  the  adoption  of  the 
Constitution  or  since.  These  economists  teach 
that  the  question  of  whether  a  tax  is  direct  or 
indirect,  depends  not  upon  whether  it  is  direct- 
ly levied  upon  a  person  but  upon  whether, 
when  so  le^ed,  it  may  be  ultimately  shifted 
^15]from  the  person  *in  question  to  the  con- 
sumer, thus  becoming,  while  direct  in  the 
method  of  its  application,  indirect  in  its  final 
results,  because  it  reaches  the  person  who 
really  pays  it  only  indirectly.  I  say  it  will 
serve  no  useful  purpose  to  examine  these 
writers,  because  whatever  may  have  been  the 
value  of  their  opinions  as  to  the  economic  sense 
of  the  word  "direct,"  they  cannot  now  afford 
any  criterion  for  determining  its  meaning  in  the 
Constitution,  inasmuch  as  an  authoritative  and 
conclusive  construction  has  been  given  to  that 
term,  as  there  used  by  an  interpretation  adopted 
ibortly  after  the  formation  of  the  Constitution 
by  the  legislative  department  of  the  govern- 
ment, ana  approved  by  the  executive;  by  the 
adoption  of  that  interpretation  from  that  time 
to  Uie  present  without  question,  and  its  ex- 
•empliflcation  and  enforcement  in  many  legis- 
Mve  enactments,  and  its  acceptance  by  the 
authoritative  text- writers  on  Uie  Constitution; 
tj  the  sanction  of  that  interpretation,  in  a  de- 
'Cision  of  this  court  rendered  shortly  after  the 
Constitution  was  adopted;  and  finally  by  the 
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repeated  reiteration  and  affirmance  of  that  in- 
terpretation, so  that  it  has  become  imbedded 
in  our  Jurisprudence,  and  therefore  may  be 
considered  umost  a  part  of  the  written  Con- 
stitution itself. 

Instead,  therefore,  of  following  counsel  in 
their  references  to  economic  writers  and  their 
discussion  of  the  motives  and  thoughts  which 
may  or  mav  not  have  been  present  in  the  minds 
of  some  of  the  framers  of  the  Constitution,  as 
if  the  question  before  us  were  one  of  first  im- 
pression, I  shall  confine  myself  to  a  demonstra- 
tion of  the  truth  of  the  propositions  just  laid 
down. 

In  1794  (1  Stot.  at  L.  878,  chap.  46)  Congress 
levied,  without  reference  toapportionment,a  tax 
on  carriages  "for  the  conveyance  of  persons." 
The  Act  provided  "that  there  shall  be  levied, 
collected,  and  paid  upon  all  carriages  for  the 
conveyance  of  persons  which  shall  be  kept  by, 
or  for  any  person  for  his  or  her  own  use, or  to  be 
let  out  to  hire,  or  for  the  conveying  of  passen- 
gers, the  several  duties  and  rates  folio  wing  ;'*and 
then  came  a  yearly  tfix  on  every  "coach,  char- 
iot, phaeton,  and  coachee,  every  four  wheeled 
and  every  *two-wheeled  top  carriage,  [616 
and  upon  every  other  two-wheeled  carriage," 
varying  in  amount  according  to  the  vehicle. 

The  aebates  which  took  place  at  the  passage 
of  that  Act  are  meiu^erly  preserved,  it  may, 
however,  be  inferred  from  them  that  some  con- 
sidered that,  whether  a  tax  was  "direct,"  or 
not  in  the  sense  of  the  Constitution,  depended 
upon  whether  it  wss  levied  on  the  object  or  on 
its  use.  The  carriage  tax  was  defended  by  a 
few  on  the  ground  Uiat  it  wss  a  tax  on  con- 
sumption. Mr.  Madison  opposed  it  as  uncon- 
stitutionid,  evidently  upon  the  conception  that 
the  word  "direct"  in  the  Constitution  was  to 
be  conddered  as  having  the  same  meaning  as 
that  which  had  been  attadied  to  it  by  si>me 
economic  writers.  His  view  was  not  sustained, 
and  the  Act  passed  by  a  large  majority — forty- 
nine  to  twenty-two.  It  received  the  approval 
of  Washington.  The  Congress  which  passed 
this  law  numbered  among  its  members  many 
who  sat  in  the  Convention  which  framed  the 
Constitution.  It  is  moreover  safe  to  say  that 
each  member  of  that  Congress,  even  although 
he  had  not  been  in  the  tk>nvention,  had,  in 
some  way,  either  directly  or  indirectly,  been 
an  infiuential  actor  in  the  events  which  led  up 
to  the  birth  of  that  instrument  It  is  impossi- 
ble to  make  an  analysis  of  this  Act  which  will 
not  (Uiow  that  its  provisions  constitute  a  rejeo 
tion  of  the  economic  construction  of  the  word 
"direct,"and  this  result  eoually  follows,  wheth- 
er the  tax  be  treated  as  laid  on  the  carriage  itself 
or  on  its  use  by  the  owner.  If  viewed  in  one 
light,  then  the  imposition  of  the  tax  on  the 
owner  of  the  carriage,  because  of  his  owner- 
ship, necessarily  constituted  a  direct  tax  under 
the  rule  as  laid  down  by  economists.  So,  also, 
the  imposition  of  a  burden  of  taxation  on  the 
owner  for  the  use  by  him  of  his  own  carriage 
made  the  tax  direct  according  to  the  same  rule. 
The  tax  having  been  imposed  without  appor- 
tionment, it  follows  that  those  who  voted  for 
its  enactment  must  have  given  to  the  word  "di- 
rect," in  the  Constitution,  a  different  signifi- 
cance from  that  which  Is  affixed  to  it  by  Uie 
economists  referred  to. 
The  validity  of  this  Carriage  Tax  Act  was  con- 
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•idered  by  thfs  isonrt  In  HyUtmY.  United  States, 
8  U.  8.  8  Dall.  171  ^1:  556],  Chief  Justice  mU- 
worth  and  Mr.  Justice  Gushing  took  no  part  in 
6 1 7  ]*i  be  decision.  Mr.  Justice  Wilson  stated 
that  he  had,  in  the  circuit  court  of  Virginia, 
expressed  his  opinion  in  favor  of  the  constitu- 
tionality of  the  tax.  Mr.  Justice  Chase,  Mr. 
Justice  JPaterson,  and  Mr.  Justice  Iredell  each 
expressed  the  reasons  for  his  concl  usions.  The 
tax  though  laid,  as  I  have  said,  on  the  car- 
riage, was  held  not  to  be  a  direct  tax  under  the 
Constitution.  Two  of  the  Judges  who  sat  in 
that  case  (Mr,  Justice  Paterson  and  Mr.  Justice 
Wilson)  had  been  distinguished  members  of 
the  constitutional  convention.  Excerpts  from 
the  observations  of  the  Justices  are  given  io 
the  opinion  of  the  court.  Mr.  Justice  Pater- 
son, in  addition  to  the  language  there  quoted, 
•poke  as  follows  (the  italics  being  mine): 

** I  never  entertained  a  doubt  tJiat  theprind- 
pcUf  IwiU  not  say  the  only,  objects  that  the  f ram- 
ersof  the  Constitution  contemplated  as  jalUng 
within  the  rule  cf  apportionment  were  a  capita- 
tion tax  and  a  tax  on  land.  Local  considera 
tions,  and  the  particular  circumstances  and  rel- 
ative situation  of  the  states,  naturally  led  to 
this  view  of  the  subject  The  provision  was 
made  in  favor  of  the  southern  states.  They 
possessed  a  large  number  of  slaves;  they  had 
extensive  tracts  of  territory,  thinly  settled,  and 
not  very  productive.  A  majority  of  the  states 
had  but  few  slaves,  and  several  of  them  a  lim- 
ited territory,  well  settled,  and  in  a  high  state 
of  cultivation.  The  southern  states,  if  no  pro- 
vision had  been  introduced  in  the  Constitution, 
would  have  been  wholly  at  the  mercy  of  the 
other  states.  Congress,  in  such  case,  might 
tax  slaves  at  discretion  or  arbitrarily,  and  land 
In  every  part  of  the  Union  after  the  same  rate 
or  measure— 80  much  a  head  in  the  first  in- 
stance and  so  much  an  acre  in  the  second.  To 
guard  them  against  imposition  in  these  partic- 
ulars was  the  reason  of  introducing  the  clause 
in  the  Constitution,  which  directs  that  repre- 
sentatives and  direct  taxes  shall  be  apportioned 
among  the  states  according  to  their  respective 
numbers." 

It  is  evident  that  Mr.  Justice  Chase  coincided 
with  these  views  of  Mr.  Justice  Paterson, 
though  he  was  perhaps  not  auite  so  firmly  set 
in  his  convictions,  for  he  said: 

"I  am  inclined  to  think,  but  of  this  I  do  not 
618]give  a  Judicial  ^opinion,  that  the  direct 
taxes  contemplated  by  the  Constitution  are  only 
two,to  wit,  a  capitation  or  poll  tax  simply  with- 
out regard  to  property,  profession,  or  any  other 
circumstances,  and  the  tax  on  land.  I  doubt 
whether  a  tax  by  general  assessment  of  per- 
sonal property  within  the  United  States  is  in- 
eluded  within  the  term  '  direct  tax.' " 

Mr.  Justice  Iredell  certainly  entertained  sIm- 
flar  views,  since  he  said: 

"  Some  difficulties  may  occur  which  we  do 
not  at  present  foresee.  Perhaps  a  direct  tax  in 
the  sense  of  the  Constitution  can  mean  nothing 
but  a  tax  on  something  inseparably  annexed  to 
the  soil ;  something  capable  of  apportionment 
under  all  such  circumstances.  A  land  or  poll 
tax  may  be  considered  within  this  description. 
...  In  regard  to  other  articles  there  may 
possibly  be  considerable  doubt" 

These  opinions  strongly  indicate  that  the 
real  convictions  of  the  Justices  were  that  only 
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capitation  taxes  and  taxes  on  land  were  direct 
within  the  meaning  of  the  Constitution,  bat 
they  doubted  whether  some  other  objects  of  a 
kindred  nature  might  not  be  embraced  in  that 
word.  Mr.  Justice  Paterson  had  no  doubt 
whatever  of  the  limitation,  and  Justice  IreddTs 
doubt  seems  to  refer  only  to  things  which  vere 
inseparably  connected  with  the  soil,  and  whick 
might  therefore  be  considered,  in  a  cettata 
sense  as  real  estate. 

That  case,  however,  established  that  a  tax 
levied  without  apportionment  on  an  object  of 
personal  property  was  not  a  "direct  tax* 
within  the  meaning  of  the  Constitution.  There 
can  be  no  doubt  that  the  enactment  of  this  tax 
and  its  interpretation  by  the  court,  m  well  as 
the  suggestion  in  the  opinions  ddivered,  thai 
nothing  was  a  direct  tax  within  the  meaniag 
of  the  Constitution  but  a  capitation  tax  and  a 
tax  on  land,  was  all  directly  in  oonflici  witk 
the  views  of  those  who  cUimed  at  the  liat 
that  the  word  "  direct "  in  the  Constitutioa 
was  to  be  interpreted  according  to  the  vtewt  of 
economists.  This  is  conclusively  thovn  bf 
Mr.  Madison's  language.  He  asserts  not  oo^ 
that  the  Act  had  been  passed  contrary  to  tkt 
Constitution,  but  that  the  decision  of  the  coort 
was  likewise  in  violation  of  that  iastmmeit 
Ever  since  the  announcement  *of  the  [619 
decision  in  that  case  the  legislative  depart awsl 
of  the  government  has  accepted  the  opiaioos  if 
the  justices  as  well  as  the  decision  itaelf  u  eoa- 
elusive  in  regard  to  the  meaning  of  the  vosi 
"direct,"  and  it  has  acted  upon  that  tiioDp- 
tion  in  many  instances  and  always  with  ex- 
ecutive indorsement  All  the  aots  pMsed  letf- 
ing  direct  taxes  confined  them  pfacticallj  to  a 
direct  levy  on  land.  True  In  some  of  tk«« 
acts  a  tax  on  slaves  was  induded,  but  this  (o- 
elusion,  as  has  been  said  by  this  court  mu 
probably  based  upon  the  theory  that  \Lem 
were  in  some  respects  taxable  along  with  tW 
land,  and,  therefore,  their  indusioa  iDdicA^ed 
no  departure  by  Congress  from  the  meaniogof 
the  word  "direct,"  necessarily  resulting  ttom 
the  decision  in  the  Hylton  case,  and  which, 
moreover,  had  been  expressly  elucidated  tid 
sufTgested  as  being  prMCtically  Umited  to  csoi- 
tation  taxes  and  taxes  on  real  estate  by  tW 
Justices  who  expressed  opinions  in  that  caia. 

These  acts  imposing  direct  taxes  having  beis 
confined  in  their  operation  exclusively  to  rnl 
estate  and  slaves,  the  subiect- matters  iodicited 
as  the  proper  objects  of  direct  taxatioo  in  'ht 
Hylton  case,  are  the  strongest  possible  cviilcooe 
that  this  suggestion  was  accepted  as  cor.clu^rf 
and  had  bea>me  a  settled  rule  of  law.  S*)toe>^ 
these  acts  were  passed  at  times  of  ^ru^t  pultitc 
necessity  when  revenue  wnsurgenilyriquirfii 
Tbe  fact  that  no  other  subject:}  were  srleuel 
for  the  purposes  of  direct  taxatioo,  exc^p'  rbon 
which  the  judges  in  the  Hylton  case  bn<l  iu|- 
gested  as  appropriate  therefor,  teems  to  om  to 
lead  to  a  conclusion  which  is  abe-olutrly  in% 
sistible— that  the  meaning  thus  affixed  to  tli 
word  "direct"  at  the  vcnr  formatkn  of  tit 
government  was  considered  as  having  bsta^y 
irrevocably  detennined,a8  if  tt  bad  been  wrin* 
in  the  Constitution  in  express  terms.  Ail 
have  already  observed,  every  authoritsdii 
writer,  who  has  discussed  the  Coostiutios 
from  thst' date  down  to  this  baa  tretledtWi 
I  Judicial  and  legislattre  aacertainmeot  of  tht 
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DetiiiDg  of  Ihe  word  ''direct"  in  tbe  Constitn- 
tkNi  as  giving  it  a  constitutioDal  siffniflcance 
without  reference  to  the  theoretical  distinction 
between  "direct"  and  "Indirect,"  made  by 
some  economists  prior  to  the  Constitution,  or 
620]sinne.  This  doctrine  *has  become  a  part 
of  the  horn  book  of  American  constitutional 
interpretation,  has  been  taught  as  elementary  in 
all  the  law  schools,  and  has. never  since  then 
been  anywhere  aut horitatively  questioned.  Of 
course  tbe  text -books  may  conflict  in  some 
particulars,  or  indulge  in  reasoning  not  always 
consistent,  but  as  to  the  effect  of  the  decision 
in  the  Hylton  case,  and  the  meaning  of  the 
word  direct  in  the  Constitution,  resulting  there- 
from, they  are  a  unit.  I  quote  briefly  from 
them. 

Chancellor  Kent,  in  his  Commentaries,  thus 
•tatea  tho  principle: 

"The  construction  of  the  powers  of  Con- 
gress relative  to  taxation  was  brought  before 
the  Supreme  Court,  in  1706.  in  the  case  of 
BffUon  y.  (TnUed  States,  8  U.  8.  8  Dall.  171 
[1:556].  By  the  Act  of  5th  June,  1794,  Con- 
gress laid  a  duty  upon  carriages  for  the  con- 
Teyanoe  of  persons,  and  the  question  was 
whether  this  was  a  direct  tax.  within  the  mean- 
ing of  tbe  Constitution.  If  it  was  not  a  direct 
tax,  it  was  admitted  to  be  rightly  laid,  under 
that  part  of  the  Constitutian  which  declares 
that  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States;  but  if 
it  wi|8  a  direct  tax  it  was  not  constitutionally 
laid,  for  it  must  then  be  laid  according  to  the 
census,  under  that  part  of  the  Constitution 
which  declares  that  direct  taxes  shall  be  ap- 
portioned among  the  several  states  according 
to  numbers.  The  circuit  court  in  Virginia 
was  divided  in  opinion  on  tbe  question,  but 
on  appeal  to  the  Supreme  Court  it  was  decided 
that  the  tax  on  carriages  was  not  a  direct  tax, 
within  the  letter  or  meaning  of  the  Constitu- 
tion, and  was-tbercforeconsiitutinnally  laid. 

**The  question  was  deemed  of  very  great 
importance,  and  was  elaborately  argued.  It 
was  held  that  a  general  power  was  given  to 
Congress  to  lay  and  collect  taxes  of  every  kind 
or  nature,  without  any  restraint.  They  had 
plenary  power  over  dvery  species  of  taxable 
property,  except  exports.  But  there  were  two 
roles  prescribed  for  their  government;  the  rule 
of  uniformity,  and  the  rule  of  apportionment. 
Three  kinds  of  taxes,  viz:  duties,  imports, 
and  excises,  were  to  be  laid  by  the  first  rule; 
tnd  capitation,  and  other  direct  taxes,  by  the 
second  rule,  if  there  were  any  other  species 
621]of  taxes,  as  the  *court  seemed  to  suppose 
there  might  be,  that  were  not  direct,  and  not 
included  within  the  words  'duties,  imposts,  or 
excises,'  they  were  to  be  laid  by  the  rule  of 
uniformity  or  not,  as  Congress  should  think 
proper  and  reasonable. 

'*The  Constitution  contemplated  no  taxes  as 
dhtct  taxes,  but  such  as  Congress  could  lay 
in  proportion  to  the  census:  and  the  rule  of 
apportionment  could  not  reasonably  apply  to 
a  tax  on  carriages,  nor  could  the  tax  on  car- 
riages be  laid  under  that  rule  without  very 
great  inequality  and  injustice.  If  two  states, 
equal  in  census,  were  each  to  pay  8000  dollars 
by  a  tax  on  carriages,  and  in  one  state  there 
^ere  100  carriages  and  in  another  1000,  the 
tax  on  eacb  carriage  would  be  ten  times  as 
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much  in  one  state  as  in  the  other.  While  A, 
in  the  one  state,  would  pay  for  his  carriage 
eight  dollars,  B,  in  the  other  state,  would  pay 
for  his  carriage  eighty  dollars.  In  this  way  it 
was  shown  by  the  court  that  the  notion  that  a 
tax  on  carriages  was  a  direct  tax  within  the 
purview  of  the  Constitution,  and  to  be  appor- 
tioned according  to  the  census,  would  lead  to 
the  grossest  abuse  and  oppression.  This  argu- 
ment was  conclusive  against  the  construction 
set  up,  and  the  tax  on  carriages  was  considered 
as  included  within  the  power  to  lay  duties; 
and  the  better  opinion  seemed  to  be  that  direct 
taxes  contemplated  by  the  Constitution  were 
only  two,  viz:  a  capitation  or  poll  tax  and  a 
tax  on  land.*'    Kent,  Com.,  pp.  254-256. 

Story,  speakine  on  the  same  subject,  says: 

"Taxes  on  lands,  houses,  and  other  perma- 
nent real  estate,  or  on  parts  or  appurtenances 
thereof,  have  always  been  deemed  of  the  same 
character,  that  is,  direct  taxes.  It  has  been 
seriously  doubted  if,  in  the  sense  of  the  Con- 
stitution, any  taxes  are  direct  taxes,  except 
those  on  polls  or  on  lands.  Mr.  Justice  Chase, 
in  Hylton  v.  United  States,  supra,  said:  *  I  am 
inclined  to  think  that  the  direct  taxes  contem- 
plated by  the  Constitution  are  only  two^ 
namely,  a  capitation  or  poll  tax  simply,  without 
regard  to  property,  profession,  or  other  circum- 
stances, and  a  tax  on  land.  I  doubt  whether 
a  tax  by  a  general  assessment  of  personal  prop- 
erty within  the  United  States  is  included 
within  the  term  direct  tax,'  Mr,  Justice  Pater- 
son  in  the  same  case  said:  'It  is  not  necc^futa- 
ry  to  determine  ^whether  a  tax  on  the  [622 
produce  of  land  be  a  direct  or  an  indirect  lax. 
Perhaps  the  immediate  product  of  land,  in  its 
original  and  crude  state,  ought  to  be  consid- 
ered as  a  part  of  the  land  itself.  When  the 
produce  is  converted  into  a  manufacture  it 
assumes  a  new  shape,  etc.  Whether  '  direct 
taxes,'  in  the  sense  of  the  Constitution,  com- 
prehend any  other  tax  than  a  capitation  tax, 
or  a  tax  on  land,  is  a  questionable  point,  etc. 
I  never  entertained  a  doubt  that  the  principal, 
I  will  not  say  the  only,  objects  that  the 
framers  of  the  Constitution  contemplated,  as 
falling  within  the  rule  of  apportionment,  were 
a  capitation  tax  and  a  tax  on  land.'  And  he 
proceeded  to  state  that  the  rule  of  apportion- 
ment, both  as  regards  representatives  and  as 
regards  direct  taxes,  was  adopted  to  guard  the 
southern  states  against  undue  impositions  and 
oppressions  in  the  taxing  of  slaves.  Mr.  Jue- 
tice  Iredell  in  the  same  case  said:  ' Perhaps  a 
direct  tax.  in  the  sense  of  the  Constitution,  can 
mean  nothing  but  a  tax  on  something  insepar- 
ably annexed  to  the  soil;  something  capable 
of  apportionment  under  all  such  circum- 
stances. A  land  or  poll  tax  may  be  considered 
so,  particularly  under  the  present  Constitution, 
on  account  of  the  slaves  in  the  southern  states, 
who  give  a  ratio  in  the  representation  in  the 
proportion  of  three  to  five.  Either  of  these  is 
capable  of  an  apportionment.  In  regard  to 
other  articles,  there  may  possibly  be  consider- 
able doubt.'  The  reasoning  of  Uie  Federalists 
seems  to  lead  to  the  same  result."  Story, 
Const.  §  955. 

Cooley,  in  his  work  on  Constitutional  Limi- 
tations (p.  595)  thus  tersely  states  the  rule: 

"Direct  taxes,  when  laid  by  Concp-ess,  must 
be  apportioned  among  the  seyeraT  states  ac- 
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cordiDff  to  the  represeDtative  population.  The 
term  direct  taxes,  as  employed  in  the  Consti- 
tution, has  a  technical  meaning,  and  embraces 
capitation  and  land  taxes  only. 

Miller  on  the  Constitution  (section  282a)  thus 
puts  it: 

"Under  the  provision  already  quoted  the 
question  came  up  as  to  what  is  a  'direct  tax/ 
and  also  upon  what  property  it  is  to  be  levied, 
as  distinguished  from  any  other  tax.  In  re- 
card  to  this  it  is  sufficient  to  say  that  it  ii  be- 
Heved  that  no  other  than  a  capitation  tax  of  so 
much  per  head  and  a  land  tax  is  a  direct  tax 
623]^within  the  meaning  of  the  Constitution 
of  the  United  States.  All  other  taxes,  except 
imposts,  are  properly  called  excise  taxes.  Di- 
rect taxes,  within  the  meaning  of  the  Constitu- 
tion, are  only  capitation  taxes,  as  expressed  in 
that  instrument,  and  taxes  on  real  estate." 

In  Pomeroy's  Constitutional  Law  (section 
281)  we  read  as  follows: 

"It  becomes  necessary,  therefore,  to  Inquire 
a  little  more  particularhr  what  are  direct  and 
what  are  indirect  taxes?  Few  cases  on  the 
general  question  of  taxation  have  arisen  and 
been  decided  by  the  Supreme  Court  for  the 
dm  pie  reason  that,  unto  the.  past  few  veazB, 
the  United  States  has  generally  been  able  to 
obtain  all  needful  revenues  from  the  sinrie 
source  of  duties  upon  imports.  There  can  oe 
no  doubt,  however,  that  all  taxes  provided  for 
in  the  internal  revenue,  except  now  in  opera- 
tion, are  indirect 

"This  subject  came  before  the  Supreme  Court 
of  the  United  States  in  a  very  early  case, 
Bylton  V.  UniM  States,  8  U.  S.  8  DalL  171 
[1:  5581.  In  the  year  1794  Congress  laid  a  tax 
of  ten  dollars  on  all  carriages,  and  the  rate  was 
thus  made  untform.  The  validly  of  the  stat- 
ute was  disputed;  it  was  claimed  that  the  tax 
was  direct  and  should  have  been  apportioned 
among  the  statesL  The  court  decided  that  this 
was  not  a  direct  tax.  The  reasons  given  for 
the  decision  are  unanswerable,  and  would  seem 
to  cover  all  the  provisions  of  the  preset  inter- 
nal revenue  laws." 

Hare,  in  hii  treatise  on  American  Constitu- 
tional Law  (pp.  249-250)  is  to  the  like  effect— 

"Agreealdy  to  section  9  of  article  L  para- 
graph 4.  'no  capitation  or  other  direct  tax  shaU 
be  laid  except  in  proportion  to  the  census  or 
enumoation  hereinbefore  directed  to  be  takeo ;' 
while  section  8  of  the  same  article  requires  that 
representation  and  direct  taxes  shall  be  appor- 
tloned  among  the  aev^al  statea.  .  .  .  ao- 
cording  to  their  respective  numbera.  Direct 
taxes  in  the  sense  of  the  Constitution  are  poll 
taxes  and  taxes  on  land.* 
'  Bnrroughs  on  Taxation  ip,  608)  takes  tlie 
mmt  view: 

**Direct  taxesL^Tha  kinds  of  taxes  aatbor- 
i»d  are  both  direct  and  indirect  The  con- 
iUructioa  given  to  the  expression,  'direct  taxes,' 
Ii  that  it  inciudes  only  a  tax  on  land  and  a  poll 
e241^*tax,  and  this  lain  acooid  with  the  views 
«t  writers  upon  poUtica]  economy." 

Ordreooeaux,  n  Coostitntkuial  UmitatJona 
(pw825)  aaya: 

**CongTeas  having  been  given  the  power  to 
hj  and  collect  taxes^  dutfia^  imports,  and  ex- 
eiees,*  the  above  three  proviiions  are  limitations 
upon  the  exeidse  of  ims  anthotitj: 


''Ist  By  distinguishing  between  direct  and 
indirect  taxes  as  to  their  mode  of  assessmeot; 

**2d.  By  establishing  a  permanent  freedom 
of  trade  between  the  states;  and 

"8d.  By  prohibiting  any  discrimination  in 
favor  of  particular  states,  though  revenue  laws 
establish  a  preference  between  their  porta  and 
those  of  others. 

"These  provisions  should  be  read  together, 
because  they  are  at  the  foundation  of  our  sys- 
tem of  national  taxation. 

"The  two  rules  prescribed  fortbecovcn- 
ment  of  Congress  in  laying  taxes  are  thoae  of 
apportionment  for  direct  taxes  and  onifonnity 
for  indirect  In  the  first  class  are  to  be  fonnd 
capitation  or  pcdl  taxes  and  taxes  on  land;  ia 
the  second,  duties,  imports,  and  excises. 

'*The  provisions  in  relation  to  capitBf!on 
taxes  were  made  in  favor  of  the  southern  states, 
and  for  the   protection  of    alave  property. 


While  they  possess  a  large  number 
of  this  class,  they  slso  had  extenaire  tracts  of 
sparsely  settled  and  unproductive  landa.    At 
the  same  time  an  opposite  condition,  both  sa 
to  Isnd  territory  and  population,  exiited  in  a 
majority  of  the  other  states.    Were  Congresi 
permitted  to  tax  slaves  and  land  in  all  paiti  of 
the  country  at  a  uniform  rate,  tlie  soothera 
slave  states  must  hare  been  placed  at  a  greet 
dissdvantage.    Eenoe,  and  to  guard  ai^iast 
this  inequality  of  circumstances,  there  wss  ia- 
troducea  into  the  Constitution  the  further  pre- 
vision that   'representatives  and  dtoect  taxes 
shall  be  apportioned  among  the  states  aecord- 
lug  to  their  respective  numbers.'   This  changed 
the  basis  of  direct  taxation  from  a  strktlT  sMa- 
etarv  standard,  which  could  not  equitably,  bs 
msde  uniform  throughout  the  country,  to  ens 
resting  upon  population,  as  the  measoie  of  ra^ 
resentation.    But  for  this  Congress  might  haft 
taxed  slaves  arbitrarily  and  Hi  iU  plcM  jfiM 
ure  as  so  much  property,  snd  land  oninirmiy 
throughout  the  union  regardless  of  diilereeoH 
in  productiveness.    It  is  not  strange,  thcrefoni 
that  in  Eiflton  v.  United  fiXotes.  8 XT. a  SDalL 
171  ri:  556],  the  court  said  that  the  rule  of  s^ 
portionment  is  radicallv  wrong,  and  caaaot  ks 
supported  by  sny  solid  reasoning.    It  oeght 
not,  therefore,  to  he  extended  by  constractisa 
Apportionment  is  an  operation  on  statei  tai 
involves  valuations  and  assessments  which  m 
arbitrary,  and  should  not  \»  resorted  lobel  is 
case  of  necessity.' 

"Direct  taxes  being  now  wdl  settled  ia  tMr 
meaning,  a  tax  on  carriages  left  for  the  uMsf 
the  owner  is  not  a  captt^ion  tax,  nor  ataisa 
the  business  of  an  insurance  company;  nor  s 
tax  on  a  bank's  circulation;  nor  a  lax  oa  te- 
oome;  nor  a  succession  tax.  The  fofefotsf 
are  not,  properly  speaking,  direct  taxes  wkWa 
themeanfaig  of  the  Coostitotion,  hm  si^ 
taxeaordunea." 
Black,  writing  on  Ooostitottonal  Liw,  m^ 
"But  the  chief  difficulty  has  arissa  la  4cl»> 
mining  what  ii  the  difference  betwesa  dinci 
taxes  and  such  as  are  indirect!  Ia  gsseni 
usage,  and  according  to  the  tcrminologjrof  pe- 
litical  economy,  a  direct  tax  Is  one  wUch  ii 
levied  upon  the  person  whole  to  psylt  or  apea 
his  land  or  person,  or  his  boslncsi  or  taeoma. 
as  the  case  may  be.  An  indireet  tax  h  eas 
npon  the  manaCaotonr  or  dsskr  ia 
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(be  ptrticular  commodity^  and  paid  by  him; 
but  which  really  falls  upon  the  consumer,  since 
li  is  added  to  the  market  price  of  the  commod- 
ity which  he  must  pay.  But  the  course  of 
judicial  decision  has  determined  that  the  term 
'direct,'  as  here  applied  to  taxes,  is  to  be  taken 
in  a  more  restricted  sense.  The  Supreme  Court 
has  ruled  that  only  land  taxes  and  capitation 
taxes  are  'direct'  and  no  others.  In  1794  Con- 
gress levied  a  tax  of  ten  dollars  on  all  carriafces 
kept  for  tise,  and  it  was  held  that  this  was  not 
a  direct  tax.  And  so  also  an  income  tax  is  not 
to  be  considered  direct  Neither  is  a  tax  on 
the  circulation  of  state  banks,  nor  a  succession 
tax,  imposed  upon  every  'devolution  or  title  of 
real  esufe.' "    Op.  cit.  p.  163. 

Not  only  have  the  other  departments  of  the 
iroremment  accepted  the  significance  attached 
62e]to  the  word  "direct"  in  the  *Hylton  case 
bv  their  actions  as  to  direct  taxes,  bat  they  have 
abo  relied  on  it  as  conclusive  in  their  deal- 
ings with  indirect  taxes  by  levying;  them  solely 
upon  objects  which  the  judfl;e8  in  that  case  de- 
clared were  not  objects  of  direct  taxation. 
Thua  the  affirmance  by  the  Federal  legislature 
and  executive  of  the  doctrine  established  as  a 
result  of  the  Hylton  case  has  been  twofold. 

From  1861  to  1870  manv  laws  levying  taxes 
on  Income  were  enacted,  as  follows:  Act 
of  August,  1861,  Id  Stat  at  L.  809,  811; 
Act  of  July,  1862.  IS  Sut,  atL.  478,  475;  Act 
of  March.  1868,  12  Stat  at  L.  718,  728;  Act  of 
June,  1864,  18  Stat  at  L.  281,  285;  Act 
of  March,  1865. 18  Stat  at  L.  479. 481;  Act  of 
March.  1866, 14  Stat  at  L.  4,  5;  Act  of  July, 

1866,  14  Stat  at  L.  187-140;  Act  of  March, 

1867,  14  Stat  at  L.  477-480;  Act  of  July, 
1870.  16  Stot  at  L.  256-261. 

The  statutes  above  referred  to  cover  all  in- 
come and  every  conceivable  source  of  revenue 
from  which  it  could  result— rentals  from  real 
estate,  products  of  personal  property,  the  pro- 
fits of  business  or  professions. 

The  validity  of  these  laws  has  been  tested 
before  this  court  The  first  case  on  the  subject 
was  that  of  the  Ptieifle  Int.  Co,  v.  8(mU,  74  U. 
8.  7  Wall.  448  [19:  98].  The  controversy  in 
that  case  arose  under  the  ninth  section  of  the 
Act  of  July  18, 1866  (14  Stat  at  L.  187,  140) 
which  imposed  a  tax  on  "all  dividends  in 
script  and  money,  thereafter  declared  due, 
wherever  and  whenever  the  same  shall  be  pay- 
able, to  stockholders,  policy  holders,  or  depos- 
itors or  parties  whatsoever,  including  non- 
residents whether  citizens  or  aliens,  as  part  of 
the  earnings,  incomes  or  gains  of  any  bank, 
trust  companv,  savinss  institution,  and  of  any 
fire,  marine,  life,  or  inland  insurance  company, 
either  stock  or  mutual,  under  whatever  name 
or  style  known  or  called  in  the  United  States 
or  territories,  whether  specially  incorporated 
or  existing  under  general  laws,  and  on  all  un- 
distributed sum  or  sums  made  or  added  during 
the  year  to  their  surplus  or  contingent  funds.^ 

It  will  be  seen  that  the  tax  imposed  was  levied 
on  the  income  of  insurance  companies  as  a 
627]uait,  including  every  possible  ^source  of 
revenue,  whether  from  personal  or  real  prop- 
eiQr,  from  business  gains  or  otherwise.  The 
case  was  presented  here  on  a  certificate  of  divis- 
ion of  opinion  below.  One  of  the  questions 
propounded  was  ^'whether  the  taxes  paid  by 
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the  plaintiff  and  sought  to  be  recovered  in  this 
action  are  not  direct  taxes  within  the  meaning 
of  the  Constitution  of  the  United  States  r 
The  issue,  therefore,  necessarily  brought  be- 
fore this  court  was  whether  an  Act  imposing 
an  income  tax  on  every  possible  source  of  rev- 
enue was  valid  or  invalia.  The  case  was  care- 
fully, ably,  elaborately,  and  learnedly  argued. 
The  briei  on  behalf  of  the  company,  fil^  by 
Mr.  Willis,  was  supported  by  another  signed 
by  Mr.  W.  O.  Bartlett,  which  covered  every 
aspect  of  the  contention.  It  rested  the  weight 
of  its  argument  against  the  statute  on  the  fact 
that  (t  included  the  rents  of  real  estate  among 
the  sources  of  income  taxed,  and  therefore  put 
a  direct  tax  upon  the  land.  Able  as  have  been 
the  arguments  at  bar  in  the  present  case,  an 
examination  of  those  then  presented  will  dis- 
close the  fact  that  every  view  here  urged  was 
there  pressed  upon  the  court  with  the  greatest 
ability,  and  after  exhaustive  research,  equalled 
but  not  surpassed  by  the  eloquence  and  learn- 
ing which  has  accompanied  the  presentation 
of  this  case.  Indeed,  it  may  be  said  that  the 
principal  authorities  cited  and  relied  on  now 
can  be  found  in  the  arguments  which  were 
then  submitted.  It  may  be  added  that  the 
case  on  behidf  of  the  government  was  pre- 
sented by  Attorney  Qeneral  Evarts. 

The  court  answered  all  the  contentions  by 
deciding  the  generic  question  of  the  validity  of 
the  tax,  thus  passing  necessarily  upon  every 
issue  raised,  as  the  whole  necessarily  includes 
every  one  of  its  parts.  I  quote  the  reasoning 
applicable  to  the  matter  now  in  hand: 

"The  sixth  question  is:  Whether  the  taxes 
paid  by  the  plaintiff,  and  sought  to  be  recov- 
ered back  in  this  action,  are  not  direct  taxes, 
within  the  meaning  of  the  Constitution  of  the 
United  States.  In  considering  this  subject  it  is 
proper  to  advert  to  the  several  provisions  of  the 
Constitution  relating  to  taxation  by  Congress. 
'Representatives  and  direct  taxes  shall  be  ap- 

gortioned  among  the  several  states  which  shall 
e  included  *in  the  Union  according  to[628 
their  respective  numbers/  etc.  'Congress  shall 
have  power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises,  to  pav  the  debts  and  pro- 
vide for  the  common  defense  and  general  wel- 
fare of  the  United  States;  but  all  duties,  im- 
posts, and  excises  shall  be  uniform  throughout 
the  United  States.' .  'No  capitation  or  other 
direct  tax  shall  be  laid,  unless  in  proportion 
to  the  census  or  enumeration  hereinbefore  di- 
rected to  be  taken.'  'No  tax  or  duty  shall  be 
laid  on  articles  exported  from  any  state.' 

"These  clauses  contain  the  entire  grant  of 
the  taxing  power  by  the  organic  law,  with  the 
limitations  which  that  instrument  imposes. 

"The  national  government,  though  supreme 
within  its  own  sphere,  is  one  of  limited  luris- 
diction  and  specific  functions.  It  has  no  facul- 
ties but  such  as  the  Constitution  has  given  it, 
either  expressly  or  incidentally  by  necessary 
intendment  Whenever  any  act  done  under 
ito  authority  is  challenged,  the  proper  sanction 
must  be  found  in  its  charter,  or  the  act  is  ultra 
vire$  and  void.  This  test  must  be  applied  in 
the  examination  of  the  question  before  us.  If 
the  tax  to  which  it  refers  is  a  'dhrect  Ux.'  it  is 
clear  that  it  has  not  been  laid  in  conformity  to 
the  requirements  of  the  Constitution.    It  is, 
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therefore,  necessary  to  ascertain  to  which  of 
the  categories  named  in  the  eighth  section  of 
the  first  article  it  belongs. 

"What  are  direct  taxes  was  elaborately  ar- 
gued and  considered  by  this  court  in  Bylton  y. 
United  State*,  8  U.  8.  8  Dall.  171  [1 :  556J.  de- 
cided in  the  year  1798.  One  of  tne  members 
of  the  court,  Justice  Wilson,  had  been  a  distin- 
guished member  of  the  Convention  which 
framed  the  Coostitution.  It  wais  unanimously 
held  by  the  four  justices  who  heard  the  argu- 
ment that  a  tax  upon  carriages  kept  by  the 
owner  for  his  own  use  was  not  a  direct  tax. 
Justice  Chase  said:  *I  am  inclined  to  think, 
but  of  tbis  I  do  not  give  a  judicial  opinion, 
that  the  direct  taxes  contemplated  by  the  Con 
stitution  are  only  two,  to  wit,  a  capitation  or 
poll  tax  simply,  without  regard  to  property, 
profession,  or  any  other  circumstHnces,  and  a 
tax  on  land.'  Patcrson,  Justice,  followed  in  the 
same  line  of  remarks.  lie  said:  'I  never  enteiv 
tained  a  doubt  that  the  principal— I  will  not 
629]8ay  *lhe  only— object  the  framersof  the 
Constiiution  contemplated  as  falling  within 
the  rule  of -apportionment  was  a  capitation 
tax  or  a  tax  on  land.  .  .  .  The  Constitu- 
tion declares  that  a  capitation  tax  is  a  direct 
tax;  both  in  theory  and  practice  a  tax  on  land 
Is  deemed  to  be  a  direct  tax.  In  this  way  the 
terms  "direct  taxes"  "capitation  and  other  di- 
rect tax"  are  satisfied.' 

"The  views  expressed  in  this  case  are  adopted 
by  Chancellor  Kent  and  Justice  Story,  in  their 
examination  of  the  subject.  Duties  are  de- 
fined by  Tomlin  to  be  things  due  and  recover- 
able by  law.  The  term,  in  its  widest  signifi- 
cation, is  hardly  less  comprehensive  than 
*taxes.'  It  is  applied,  in  its  most  restrictive 
meaning,  to  customs;  and  in  that  sense  is 
nearly  the  synonym  of  'imposts.' 

"  Impost  is  a  duty  on  imported  goods  and 
merchandise.  In  a  larger  sense,  it  is  any  tax 
or  imposition.  Cowell  says  it  is  distinguished 
from  custom  'because  custom  is  rather  the 
profit  which  the  prince  makes  on  goods 
shipped  out.'  Mr.  Madison  considered  the 
terms  'duties'  and  'imposts'  in  these  clauses  as 
■ynonymoa<(.  Judge  Tucker  thought  'they 
were  probably  intended  to  comprehend  every 
species  of  tax  or  contribution  not  included 
under  the  ordinary  term,  'taxes  and  excises.' 

"  Excise  is  defined  to  be  an  inland  imposi- 
tion, sometimes  upon  the  consumption  of  the 
comodity,  and  sometimes  upon  the  retail  sale; 
sometimes  upon  the  manufacturer  and  some- 
times  upon  the  vendor. 

"  The  taxing  power  is  given  in  the  most 
comprehensive  terms.  The  only  limitations 
imposed  are:  That  direct  taxes,  including  the 
capitation  tax,  shall  be  apportioned;  that 
duties,  impoHts,  and  excises  shall  be  uniform; 
And  that  no  duties  shall  be  imposed  upon  arti- 
cles exported  from  any  state.  With  these  ex- 
ceptions, the  exercise  of  the  power  is,  in  all 
respects,  unfettered. 

'*Ifa  tax  upon  carriages,  kept  for  his  own 
use  by  the  owner,  is  not  a  direct  tax,  we  can 
see  no  ground  upon  which  a  tax  upon  the 
business  of  an  insurance  company  can  be  held 
to  belong  to  that  class  of  revenue  charges. 

"It  has  been  held  that  Congress  may  re- 
630]  quire  direct  taxes  to  *be  laid  and  col- 
lected in  the  territories  as  well  as  in  the  states. 
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"The  consequences  which  would  foHow  tt» 
apportionment  of  the  tax  in  question  aoioog 
the  states  and  territories  of  the  Union,  ia  the 
manner  prescribed  by  the  Consiitutioo,-  most 
not  be  overlooked.  They  are  very  obriooa. 
Where  such  corporations  are  numerous  and 
rich,  it  might  be  lieht;  where  none  exists,  it 
could  not  be  collected;  where  they  are  few  and 
poor,  it  would  fall  upon  them  with  such 
weight  as  to  involve  annihilation.  It  cannot 
be  supposed  that  the  framersof  the  Coostitu- 
tion intended  that  any  tax  should  be  sppor 
tioned,  the  collecton  of  which  on  that  princi- 
ple would  be  attended  with  such  results.  The 
consequences  are  fatal  to  the  proposition. 

"To  the  question  under  consideratioo  It 
must  be  answered,  that  the  tax  to  which  it  r^ 
lates  is  not  a  direct  tax,  but  a  du^  or  exciK, 
that  it  was  obligatory  on  the  plaintilf  to 
pay  it. 

"The  other  questions  certified  up  aredcesMd 
to  be  sufliciently  answered  by  the  answcts 
given  to  the  first  and  sixth  questions." 

This  opinion  it  seems  to  me  closes  the  door 
to  discussion  in  regard  to  the  meaninr  of  the 
word  "direct"  in  the  Constitution,  and  rradciY 
unnecessary  a  resort  to  the  confiicting  opin- 
ions of  the  framers  Cft  to  the  theories  of  lbs 
economists.  It  adopts  that  construdioo  of  ths 
word  which  confines  it  to  capitation  taxes  sad 
a  tax  on  land,  and  necessarily  rejects  the  cos* 
tention  that  that  word  was  to  be  construed  is 
accordance  with  the  economic  theory  of  shift* 
ing  a  tax  from  the  shoulders  of  ilie  penoa 
upon  whom  it  was  immediately  levied  to  those 
of  some  other  person.  This  decisioo,  more- 
over, is  of  great  importance  because  it  is  as 
authoritative  re-affirmance  of  the  Qyltoo  esse. 
and  an  approval  of  the  sugeesiions  ihere  madt 
by  the  Justices,  and  constitutes  acotber  «aBr 
tion  given  by  tliis  court  to  tbeicterpretaikwof 
the  Constitution  adopted  by  the  Wi&lativt, 
executive,  and  judicial  departments  of  the 
government,  and  thereafter coc tin uouslysded 
upon. 

Not  lone  thereafter.  In  Vfotie  Bnk  v. 
Fenno,  75  U.  S.  Wall.  538  [19:  4»3].  the  qssi- 
tion  of  the  application  of  the  word  "direct* 
was  again  submitted  to  this  court  The  imm 
there  was  whether  a  tax  on  the  circu latins  of 
state  banks  was  "direct"  within  *the  [631 
meaning  of  the  Constitution.  It  was sMvtf- 
gued  by  the  most  distinguished  counsel  R*^ 
erdy  Johnson  snd  Caleb  Cashing  repreteotisf 
the  bank,  and  Attorney  General  Floar  the  Uslt- 
ed  States.  The  brief  of  ^Ir.  Cusbing  agais  prt- 
sentcd  nearly  every  pK)int  now  urro  npoo  our 
consideration.  It  cited  copiously  from  ibt 
opinions  of  Adam  Smith  and  others.  Tlie  oos- 
stitutionality  of  the  tax  was  maintained  by  the 
government  on  the  ground  that  the  meaoiof 
of  the  word  "direct^  in  the  Constiiution,  wia 
terpreted  by  the  Hvlton  case,  as  enfotoBd  bf 
the  continuous  legfslative  construction,  sodis 
sanctioned  by  the  consensus  of  opinloo  alrcsoT 
referred  to,  was  finally  settled.  Those  v^ 
assailed  the  tax  there  urged,  as  Is  done  ken, 
that  the  Hylton  case  was  not  condnsire,  ^ 
cause  the  only  question  decided  was  the  |V^ 
ticular  matter  at  issue,  and  insisted  thsK  as 
suggestions  of  the  judges  were  ^^ndUtf^^ 
not  to  be  be  followed.  They  said  that  4r^ 
Y.  United  Stake.  8  U.  &  *8  ball.  171  (1:  86«1- 
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adjudged  one  pofnt  alone,  wbicb  was  that  a 
lax  oo  a  carriage  was  not  a  direct  tax,  and  that 
from  the  utterances  of  the  Judges  in  the  case 
it  was  obYions  that  the  general  question  of 
what  was  a  direct  tax  was  but  crudely  con- 
sidered. Thus  the  argument  there,  presented 
10  this  court  the  very  view  of  the  Hylton  case 
which  baa  been  reiterated  in  the  argument  here, 
and  which  is  sustained  now.  What  did  this 
court  say  then,  speaking  through  Chief  Juhtiee 
Chase,  as  to  these  arguments?  I  ta[ke  yery 
folly  from  its  opinion: 

**Much  diversity  of  opinion  has  always  pre- 
vailed upon  the  question,  what  are  direct 
taxeaf  Attempts  to  answer  it  by  reference  to 
the  definitions  of  political  economists  have 
been  frequently  made,  but  without  satisfactory 
results.  The  enumeration  of  the  different 
kinds  of  taxes  which  Congress  was  authorized 
to  impose  was  probably  made  with  very  little 
reference  to  their  speculations.  The  great 
work  of  Adam  Smith,  the  first  comprehensive 
treatise  on  political  economy  in  the  Euglish 
language,  had  then  been  recently  published; 
but  in  this  work,  though  there  are  passages 
which  refer  to  the  characteristic  difference  be- 
tween direct  and  indirect  taxation,  there  is 
nothing  which  affords  any  valuable  light  on 
tbe  use  of  the  words  '  direct  taxes*  in  the  Con* 
Mimtion. 

632]  ***We  are  obliged,  therefore,  to  resort 
to  historical  evidence,  and  to  seek  tbe  meaning 
of  the  words  in  the  use  and  in  tbe  opinion  of 
those  whose  relations  to  the  Gk>vernment,  and 
means  of  knowledge,  warranted  them  In  speak- 
ing with  authority. 

"And  considered  in  this  light,  the  meaning 
and  application  of  the  rule,  as  to  direct  taxes, 
appears  to  us  quite  clear. 

*'It  is,  we  think,  distinctly  shown  In  every 
Act  of  Congress  on  the  subject. 

"In  each  of  these  acts,  a  gross  sum  was  laid 
upon  the  United  States,  and  the  total  amount 
was  apportioned  to  the  several  states  according 
to  their  respective  numbers  of  inhabitants,  as 
ascertained  by  the  last  preceding  census.  Hav- 
ing l>een  apportioned,  provision  was  made  for 
tbe  imposition  of  the  tax  upon  the  subjects 
specified  in  the  Act,  fixing  its  total  sum. 

"In  1796,  when  the  first  direct  tax  was  im- 
posed, the  total  amount  was  fixed  at  two  mil- 
lions of  dollars;  in  1818,  the  amount  of  the 
•econd  direct  tax  was  fixed  at  three  millions; 
in  1815,  the  amount  of  the  third  at  six  millions, 
and  it  was  made  an  annual  tax;  in  1816,  the 
provision  making  the  tax  annual  was  repealed 
by  the  repeal  of  the  first  section  of  the  Act  of 

1815,  and  the  total  amount  was  fixed  for  that 
year  at  three  millions  of  dollars.  No  other 
direct  tax  was  imposed  until  1861,  when  a  di- 
rtxA  tax  of  twenty  millions  of  dollars  was  laid 
and  made  annual;  but  the  provision  makine  it 
annual  was  suspended,  and  no  tax,  except  £at 
first  laid,  was  ever  i4)portioned.  In  each  in- 
stance, the  total  sum  was  apportioned  among 
file  stipes,  by  the  constitutional  rule,  and  was 
assessed  at  prescribed  rates  on  the  subjects  of 
the  tax.    "^  subJecU,  in  1798,  1818, 1815, 

1816,  were  lands,  improvements,  dwelling 
hooaee,  and  alavea,  and  in  1861,  lands,  im- 
provements, and  dwelling  houses  onlv.  Un- 
der the  Act  of  1798  slaves  were  assessed  at  fifty 
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cents  on  each;  under  the  other  acts,  according 
to  valuation  by  assessors. 

'*This  review  shows  that  personal  property, 
contracts,  occupations,  and  the  like  have  never 
been  regarded  by  Congress  as  proper  subjects 
of  direct  tax.  It  has  been  supposed  that  slaves 
must  be  considered  as  an  exception  to  this  ob- 
servation, but  the  exception  Is  rather  apparent 
than  real  As  persons,  slaves  *were  [633 
proper  subjects  of  a  capitation  tax,  which  is 
aescribed  In  the  Constitution  as  a  direct  tax;  as 
propertv  they  were,  by  the  laws  of  some,  if  not 
most,  of  the  states  classed  as  real  property,  de- 
scendible to  heirs.  Under  the  first  view  they 
would  be  subject  to  the  tax  1798.  as  a  capitation 
tax;  under  the  latter,  they  would  be  subject  to 
the  taxation  of  the  other  years  as  realty.  That 
the  latter  view  was  taken  by  the  f  ramers  of  the 
acts,  after  1798,  becomes  highly  probable,  when 
it  is  conaidered  that,  in  the  states  where  slaves 
were  held,  much  of  the  value  which  would 
otherwise  have  attached  to  land  passed  into 
the  slaves.  If,  indeed,  the  land  only  had  been 
valued  without  the  slaves,  the  land  would  have 
been  subject  to  much  heavier  proportional  im- 
position in  those  states  than  in  stales  where 
there  were  no  slaves,  for  the  proportion  of  tax 
imposed  on  each  state  was  determined  l)y  pop- 
ulation, without  reference  to  the  subjects  on 
which  it  was  to  be  assessed. 

"The  fact,  then,  that  slaves  were  valued, 
under  the  acts  referred  to,  far  from  showing, 
as  some  have  supposed,  that  Congress  regard^ 
personal  property  as  a  proper  object  of  direct 
taxation  under  the  Constitution,  shows  only 
that  Congress,  after  1798,  regarded  slaves,  for 
tbe  purposes  of  taxation,  as  realty. 

**It  may  be  rightly  affirmed,  therefore,  that 
in  the  practical  construction  of  the  Constitu- 
tion by  Congress  direct  taxes  have  been  limited 
to  taxes  on  land  and  appurtenances  and  taxes 
on  polls  or  capitation  taxes. 

'*And  this  construction  Is  entitled  to  great 
consideration,  especially  in  the  absence  of  any- 
thing adverse  to  it  in  the  discussions  of  tbe 
convention  which  framed  and  of  the  conven- 
tions which  ratified  the  Constitution.    .    .    . 

''This  view  received  the  sanction  of  this 
court  two  years  before  the  enactment  of  the 
first  law  imposing  direct  taxes  eo  nomine,** 

The  court  then  reviews  the  Hylton  case,  re- 
pudiates the  attack  made  upon  it,  reaffirms  the 
construction  placed  on  it  by  the  legislative, 
executive,  and  Judicial  departments,  and  ex- 
pressly adheres  to  the  ruling  In  the  insurance 
com  pany  case,  to  which  I  have  referred.  Sum- 
ming up,  it  said: 

*'*It  follows  necessarily  that  the  power [034 
to  tax  without  apportionment  extends  to  all 
other  objects.  Taxes  on  other  objects  are  in- 
cluded under  the  heads  of  taxes  not  direct,  du- 
ties, imposts,  and  excises,  and  must  be  laid  and 
collected  by  the  rule  of  uniformity.  The  tax 
under  consideration  is  a  tax  on  bank  circula- 
tion, and  may  very  well  be  classed  under  the 
head  of  duties.  Certainly  It  is  not.  in  the  sense 
of  the  Constitution,  a  direct  tax.  It  may  be  said 
to  come  within  the  same  category  of  taxation 
as  the  tax  on  incomes  of  insurance  companies, 
which  this  court,  at  the  last  term,  in  the  case 
of  Paeifie  Ins.  Oo.  v.  BimU,  74  U.  S.  7  WalL 
448  [19: 98],  held  not  to  be  a  dhrect  tax." 
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This  case  was,  so  far  as  the  question  of  di- 
rect taxation  is  concerned,  decidt^d  b^  an  undi- 
yided  court;  for,  although  Mr,  JuhUoe  Nelson 
dissented  from  the  opinion,  it  was  not  on  the 
ground  that  the  tax  was  a  direct  tax,  but  on 
another  question. 

Some  years  after  this  decision  the  matter 
again  CHme  here  for  adjiidfcation,  in  the  caite 
of  acholey  v.  B»id,  90  U.  8.  23  Wall.  881  [28: 
99].  The  issue  there  involved  was  the  yalidity 
of  a  tax  placed  by  a  United  States  statute  on 
the  right  to  take  real  estate  by  inheritance. 
The  collection  of  the  tax  was  resisted  on  the 
ground  that  it  was  direct.  The  brief  expressly 
urged  this  contention,  and  said  the  tax  in  ques- 
tion was  a  tax  on  land,  if  ever  there  was  one. 
It  discussed  the  Hylton  case,  referred  to  the 
language  used  by  the  various  Judges,  and 
sought  to  place  upon  it  the  construction  which 
we  are  now  urged  to  give  it,  and  which  has 
been  so  often  rejected  by  this  court. 

This  court  again  by  its  unanimous  judgment 
answered  all  these  contentions.  I  quote  its 
language: 

'^Support  to  the  first  objection  is  attempted 
to  be  drawn  from  that  clause  of  the  Constitu- 
tion which  provides  that  direct  taxes  diall  be 
apportioned  amone  the  several  states  which 
may  be  included  within  the  Union,  according 
to  their  respective  numl)ers;  and  also  from  the 
clause  whicJi  provides  that  no  capitation  or 
other  tax  shall  be  laid  unless  in  proportion  to 
census  or  amended  ei\]iimeration;  but  it  is  clear 
that  the  tax  or  duty  levied  by  Uie  Act  under 
consideration  is  not  a  direct  tax  within  the 
0351  meaning  of  either  of  those  ^provisions. 
Instead  of  that  it  is  plainly  an  excise  tax  or 
duty,  authorized  by  section  eight  of  article  one, 
whu^  vests  the  power  in  Congress  to  lay  and 
collect  taxes,  duties,  imposts,  and  excisef*.  to 
pay  the  debts,  and  provide  for  the  common 
defense  and  general  welfare.  .  .  . 

"Indirect  taxes,  such  as  duties  of  impost  and 
excises,  and  every  other  description  of  the  same, 
must  be  uniform,  and  direct  taxes  must  be  laid 
in  proportion  to  the  census  or  enumeration  as 
remodeled  in  the  I4th  Amendment.  Taxes  on 
lands,  houses,  and  other  permanent  real  estate 
have  always  been  deemed  to  be  direct  taxes,  and 
capitation  taxes,  by  the  express  words  of  the 
Constitution,  are  within  the  same  category, 
but  it  has  never  been  decided  that  any  other 
legal  exactions  for  the  support  of  the  Federal 
government  fall  within  the  condition  that  un- 
less laid  in  proportion  to  numbers  that  the  as- 
sessment is  invalid. 

Whether  direct  taxes,  in  the  sense  of  the 
Constitution,  comprehended  any  other  tax 
Uian  a  capitation  tax  and  a  tax  on  land  is  a 
question  not  absolutely  decided,  nor  is  it  neces- 
sary to  determine.  That  the  term  does  not 
include  the  tax  on  income  which  cannot  be 
distinguished  in  principle  from  a  succession 
tax  such  as  the  one  involved  in  the  present 
controversy." 

What  language  could  more  dearly  and  forc- 
ibly re- affirm  the  previous  rulings  of  the  court 
upon  this  subject!  What  stronger  indorse- 
ment could  be  given  to  tha.  construction  of  the 
Constitution,  which  had  been  given  in  the 
fiylton  case,  and  which  had  been  adopted 
and  adhered  to  by  all  branches  of  the  govern- 
ment, almost  from  the  hour  of  its  establish- 
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mentf  It  is  worthy  of  note  that  the  ooort  hen 
treated  the  decision  in  the  Hylton  case  as  cob- 
veying  the  view  that  the  only  direct  taxes 
were  "taxes  on  land  and  appurtenances."  !■ 
so  doing  it  necessarily  again  adopted  the  sug- 
gestion of  the  Justices  there  made,  thus  mak- 
ing them  the  adjudged  condusioos  of  this 
court  It  is  too  late  now  to  destroy  the  fotes 
of  the  opinions  in  that  case  by  qualifying  tbem 
as  mere  dicta  when  they  have  again  and  agaia 
been  expressly  approveid  by  thia  court. 

If  there  were  left  a  doulH  as  to  what  this  es- 
tablished construction  *is,  it  seems  to  be  [636 
entirely  removed  by  the  case  of  Springer  v. 
Ufiited  8UUe$,  102  U.  8.  586  [26:253].  Spdnger 
was  assessed  for  an  iqcome  tax  on  his  prorai- 
sional  earnings  and  on  the  interest  on  United 
States  bonds.  He  declined  to  pay.  Hk  real 
estate  was  sold  in  consequence.  The  suit  in- 
volved the  validity  of  the  tax,  as  a  basis  for 
the  sale.  Again  every  question  now  preseated 
was  urged  upon  Uiis  court.  The  brief  of  the 
plain  tin  in  error.  Springer,  made  the  n»oit  co- 
pious references  to  the  economic  writes,  Ooa- 
tinental  fmd  English.  It  died  the  opinioas  of 
the  framers  of  the  Constitution.  It  cootaiasd 
extracts  from  the  journals  of  the  coaventioas. 
and  marshaled  the  authorities  In  exteairiva 
and  impressive  array.  It  rdteratcd  the  aigi- 
ment  against  the  validity  of  an  InooaM  tax 
which  Included  rentals.  It  Is  a!ao  ■swrtsd 
that  the  Hylton  case  was  not  authority,  becaaM 
the  expression  of  the  judges,  in  regm  to  say- 
thing  except  the  carriage  tax,  were  mere  dim. 

The  court  adhered  to  the  ruling  announced 
in  the  previous  cases  and  held  that  the  tax  «ai 
not  direct  within  the  meaning  of  the  Constita- 
tion.  It  re-examined  and  answered  every- 
thing advanced  here,  and  said.  In  snmialay 
up  the  case: 

"Our  condusions  are  that  direct  taxes,  with- 
in the  meaning  of  the  Constitution,  ars  only 
capitation  taxes,  as  expressed  In  that  Instm- 
ment,  and  taxes  on  real  estate,  and  that  the  tu 
of  which  the  plaintiff  in  error  comptninedli 
within  the  category  of  an  exdae  or  duty.* 

The  facts,  then,  are  biiefly  these:  At  Ihs 
very  birth  of  the  government  a  conteitloa 
arose  as  to  the  meaning  of  tho  word  '*dirsoL' 
That  controversy  was  determined  by  the  \t^ 
lative  and  executive  deparlmenta  of  the  gov* 
ernment  Their  action  came  to  this  coort  for 
review.and  It  was  approved.  Sverr  Jndgssf 
this  court  who  expressed  an  opinioo,  asdi 
use  of  language  which  clearly  ahowed  that  ht 
thought  that  the  word  "direct"  in  the  OoastHo> 
tion  applied  only  to  capitation  taxea  and  tans 
directly  on  land.  Thereafter  the  constmetloa 
thus  given  was  accepted  evervwhcra  sa  dflla- 
itive.  The  matter  came  again  and  ataia  lo 
this  court,  and  in  everv  case  the  origfaMl  ril- 
ing was  adhered  to.  The  suggestions  oMdita 
the  Hylton  case  were  adopted  here,  UMlh 
*the  last  case  here  decided,  reviewing  [6S7 
all  the  others,  this  court  said  that  dirsot  tsM 
within  the  meaning  of  the  Constltntioo  wirt 
only  taxes  on  land  and  capitation  taxea,  lad 
now,  after  a  hundred  years,  after  loog-ooa- 
tinued  action  by  other  departments  of  tkt 
government,  and  after  repeated  adjudiestieai 
of  this  court,  this  interpretation  k  overthrows, 
and  the  Congress  is  dedared  not  to  havt  • 
power  of  taxation  which  may  at  some  tia%M 
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H  hM  In  the  ptst,  prove  necessary  to  the  very 
exltceace  of  tne  gOTernmeDt.  By  what  process 
of  reteoning  is  this  to  he  donef  By  resort  to 
theories,  in  order  to  construe  the  word ''direct" 
io  its  economic  sense,  instead  of  in  accordance 
with  its  meaning  in  the  Constitution,  when  the 
Tery  result  of  the  history  which  I  have  thus 
Wefly  recounted  is  to  show  that  the  economic 
coostmction  of  the  word  was  repudiated  by  the 
framera  themselves,  and  has  been  time  and 
time  again  rejected  by  this  court;  by  a  resort 
to  the  language  of  the  f  ramers  and  a  review  of 
their  opinions,  although  the  facts  plainly  show 
that  thi*y  themselves  settled  the  question  which 
the  court  now  virtually  unsettles.  In  view  of 
all  that  has  taken  place  and  of  the  many  de- 
cisions of  this  court,  the  matter  at  issue  here 
OQirht  to  be  regarded  as  closed  forever. 

The  injustice  and  harm  which  must  always 
result  from  overthrowing  a  Ions  and  settled 
practice  sanctioned  by  Uie  decisions  of  this 
court,  could  not  be  better  illustrated  than  by 
the  example  which  this  case  affords.  Under 
the  income  tax  laws  which  prevailed  in  the 
past  for  many  years,  aud  which  covered  every 
conceivable  source  of  income,  rentals  from 
real  estate,  and  everything  else,  vast  sums  were 
collected  from  the  people  of  the  United  States. 
The  decision  here  rendered  announces  that 
those  sums  were  wrongfully  taken,  and  there- 
in, it  seems  to  me,  creates  a  claim  in  equity 
and  good  conscience  against  the  government 
for  an  enormous  amount  of  money.  Thus, 
from  the  change  of  view  by  this  court,  it  hap- 
pens that  an  Act  of  Congress,  passed  for  the 
purpose  of  raising  revenue,  in  strict  conform- 
ity with  the  practice  of  the  government  from 
the  earliest  time  and  in  accordance  with  the 
oft-repeated  decisions  of  this  court,  furnishes 
638jthe*occasion  for  creating  a  claim  against 
Uie  government  for  hundreds  of  millions  of 
dollars;  I  say,  creating  a  claim,  because  if  the 
government  be  in  ffood  conscience  bound  to 
refund  that  which  has  been  taken  from  the 
citizen  in  violation  of  the  Constitution,  al- 
though the  technical  right  may  have  disap* 
peared  hj  lapse  of  time,  or  because  the  decis- 
H>nt  of  this  court  have  misled  the  citizen  to 
his  grievous  iniury,  the  equity  endures,  and 
will  present  itself  to  the  conscience  of  the  gov- 
ernment. This  consequence  shows  how  neces- 
sary it  la  that  the  court  should  not  overthrow 
its  past  decisions.  A  distinguished  writer 
aptly  points  out  the  wrong  which  must  result 
to  societv  from  a  shifting  Judicial  interpreta- 
tion.   He  says: 

"If  results  and  maxims  of  law  were  to  ebb 
and  flow  with  the  taste  of  the  Judge,  or  to  as- 
same  that  shape  which  in  his  fancy  best  be- 
eomes  the  times;  if  the  decisions  oi  one  case 
were  not  to  be  ruled  by,  or  depend  stall  upon 
farther  determinations  in  other  cases  of  a  like 
nature,  I  should  be  glad  to  know  what  person 
would  venture  to  purchase  an  estate  without 
first  having  the  Judgment  of  a  court  of  Justice 
respecting  the  identical  title  which  he  means 
to  purchase?  No  reliance  could  be  had  upon 
precedents;  former  resolutions  upon  titles  of 
the  same  kind  could  afford  him  no  assurance 
at  all.  Nay,  even  a  decision  of  a  court  of  Jus- 
tice upon  the  verv  identical  title  might  be 
sgiiin  drawn  into  dispute;  the  taste  and  rashion 
of  the  times  might  be  improved,  and  on  that 
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S round  a  future  Judge  might  hold  himself  at 
berty  (if  not  consider  it  his  duty)  to  pay  as 
little  regard  to  the  maxims  and  decisions  of 
his  predecessor  as  that  predecessor  did  to  the 
maxims  and  decisions  of  those  who  went  be- 
fore him.**  Fearne,  Contingent  Remainders 
(London  ed.  1801)  p.  264. 

The  disastrous  consequence  to  flow  from  dis- 
regarding settled  decisions  thus  cogently  de- 
scril)cd  roust  evidently  become  greatly  magni- 
fied in  a  case  like  the  present,  when  the  opinion 
of  the  court  affects  fundamental  principles  of 
the  government  by  denying  an  essential  power 
of  taxation  *leng  conceded  to  exist  and  [630 
often  exerted  by  Congress.  If  it  was  necessary 
that  the  previous  decisions  of  this  court  should 
be  repudiated,  the  power  to  amend  the  Consti- 
tution existed  and  should  have  been  avails  of. 
Since  the  Hylton  case  was  decided  the  Consti- 
tution has  been  repeatedlv  amended.  The 
construction  which  confined  the  word  "direct** 
to  capitation  and  land  taxes  was  not  changed 
by  these  amendments,  and  it  should  not  now 
be  reversed  by  what  seems  to  me  to  be  a  Judi- 
cial amendment  of  the  Constitution. 

The  finding  of  the  court  in  this  case,  that 
the  inclusion  of  rentals  from  real  estate  In  an 
income  tax  makes  it  direct  to  that  extent  is,  In 
my  Judgment,  conclusively  denied  by  the  au- 
thorities, to  which  I  have  referred,  and  which 
establish  the  validitv  of  an  income  tax  in  itself. 
Hence,  I  submit,  the  decision  necessarily  re- 
verses  the  settled  rule  which  It  seemingly 
adopts  in  part  Can  there  be  serious  doubt 
that  the  question  of  the  validity  of  an  income 
tax,  in  which  the  rentals  of  real  estate  are  in- 
cluded, is  covered  by  the  decisions  which  say 
that  an  income  tax  Is  generically  indirect,  and 
that  therefore  it  is  valid  without  apportlon- 
mentf  I  mean,  of  course,  could  there  be  any 
such  doubt  were  it  not  for  the  present  opinion 
of  the  courtf  Before  undertaking  to  answer 
this  question  I  deem  ft  necessary  to  consider 
some  arguments  advanced  or  suggestions 
made. 

1st.  The  opinions  of  Tnrgot  and  Smith  and 
other  economists  are  cited,  and  It  is  said  that 
their  views  were  known  to  the  framers  of  the 
Constitution;  and  we  are  then  referred  to  the 
opinion  of  the  framers  themselves.  The  ob- 
ject of  the  collocation  of  these  two  sources  of 
authority  is  to  show  that  there  was  a  concur- 
rence between  them  as  to  the  meaning  of  the 
word  "direct."  But,  in  order  to  reach  this 
conclusion,  we  are  compelled  to  overlook  the 
fact  that  this  court  has  always  held,  as  appeara 
from  the  preceding  cases,  that  the  opinions  of 
the  economists  threw  little  or  no  light  on  the 
interpretation  of  the  word  "direct"  as  found 
in  the  Constitution.  And  the  whole  effect  of 
the  decisions  of  this  court  Is  to  establish  the 
proposition  that  the  word  has  a  different  sig- 
nificance in  the  Constitution  from  that  which 
Smith  and  Turgot  have  given  to  it  when  used 
in  a  general  economic  sense.  Indeed,  it  seems 
to  me^that  the  conclusion  deduced  from[640 
this  line  of  thought  itself  demonstrates  its  own. 
unsoundness.  What  is  that  conclusion?  That 
the  framers  well  understood  the  meaning  of 
direct. 

Now,  it  seems  evident  that  the  framers.  who 
well  understood  the  meaning  of  this  word, 
have  themselves  declared  in  the '  most  positive 
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often  advene  ■entiment;  and  to  do  this  suc- 
ceanfully,  other  instrumentalities  and  other 
modes  of  procedure  are  neceraary  than  those 
which  belong^  to  courts  of  Justice.  See 
Cheatham  ▼.  Narvekl,  92  U.  S.  85  [28:  5611. 
Nichoa  V.  United  8tate$,  74  U.  8.  7  Wall.  122 
(19:  1251;  Dow  v.  Chkoffo,  78  U.  8. 11  Wall. 
108  [20:  65]." 

The  contention  that  a  right  to  equitable  re- 
lief arises  from  the  fact  that  the  corporator 
is  without  remedy  unle^  such  relief  be 
granted  him  is,  I  think,  without  foundation. 
This  court  has  repeatedly  said  that  the  ille- 
gality of  a  tax  is  not  ground  for  the  issuance 
of  an  injunction  against  its  collection  if  there 
be  an  adequate  remedy  at  law  open  to  the 
payer.  (Dom  y.  (Micago,  tupra;  Hannetnnkle 
T.  Oeorgetawn,  82  U.  8.  15  Wall.  547  r21:2311; 
LouiHana  Board  of  Liquidation  v.  MeChmo^ 
t>2  U.  S.  531  [28:  628];  Taylor  ▼.  8ecor,  92  U. 
8.  575  [28:  668];  Union  Pae.  B.  Co.  v.  Byan, 
118  U.  8.  516  [38:  1098];  MUtoaukee  v. 
Koejfler,  116  U.S.  219  [29:  612];  Pa^  Exp, 
Co.  Y.  SeibeH,  142  U.  S.  889  [85:  1085],  8 
Inters.  Com.  Rep.  810),  as  in  the  case  where 
the  state  statute*  by  which  the  tax  is  imposed, 
allows  a  suit  for  Its  recovery  after  pavroeni 
under  protest.  Shelton  v.  Piatt,  189  *U.  8. 
691  [85:  278]:  AOen  y.  Pullman  Palace  Car 
Co,  189  U.  8.  658  [85:  808]. 

The  decision  here  is,  that  this  court  will 
allow,  on  the  theory  of  equitable  right,  a 
remedy  expressly  forbidden  by  the  statutes  of 
the  United  States,  though  it  has  denied  the 
existence  of  such  a  remedy  in  the  case  of  a 
tax  levied  by  a  state 

Will  it  be  said  that,  although  a  stockholder 
cannot  have  a  corporation  enjoined  from  pay 
ing  a  state  tax  where  the  stale  statute  gives 
him  the  rieht  to  sue  for  its'  recovery,  yet 
when  the  United  States  not  only  gives  him 
such  right,  but,  in  addition,  forbids  the  issue 
of  an  injunction  to  prevent  the  payment  of 
Federal  taxes,  the  court  will  allow  to  the 
012]  stockholder  a  remedy  against  the 
United  Slates  tax  which  it  refuses  against  the 
state  tax? 

Tile  assertion  that  this  is  only  a  suit  to  pre- 
▼ent  the  voluntary  payment  of  the  tax  sug- 
gests that  the  court  may.  by  an  order  oper- 
ating directly  upon  the  defendant  corporation, 
accomplish  a  result  which  the  statute  mani- 
festly intended  should  not  be  accomplished  by 
suit  in  any  court.  A  final  Judgment  forbid- 
ding the  corporation  from  paying  the  tax  will 
have  the  effect  to  prevent  its  collection,  for  it 
could  not  be  that  the  court  would  permit  a 
tax  to  be  collected  from  a  corporation  which 
it  had  enjoined  from  paying.  I  take  it  to  be 
beyond  dispute  that  the  collection  of  the  tax 
tn  question  cannot  be  restrained  by  any  pro- 
ceeding or  suit,  whatever  its  form,  directly 
against  the  officer  charged  with  the  duty  of 
collecting  such  tax.  Can  the  statute  be 
evaded,  in  a  suit  between  a  corporation  and 
a  stockholder,  by  a  Judgment  forbidding  the 
former  from  paying  the  tax,  the  collection  of 
which  cannot  be  restrained  by  suit  in  any 
court  Suppose,  notwithstandinff  the  final 
Judffment  just  rendered,  the  collector  pro- 
ceeds to  collect  from  the  defendant  corpora- 
tion the  taxes  which  the  court  declares,  in  this 
suit,  cannot  be  legally  issessed  upon  it.    If 


that  final  Judgment  is  sufficient  in  law  to  jus- 
tify resistance  against  such  collection,  then 
we  have  a  case  in  which  a  suit  has  been  main- 
tained to  restraUi  the  coUeeUon  of  taxes.  If 
such  judgment  does  not  conclude  the  col- 
lector,  who  was  not  a  par^  to  the  suit  in 
which  it  was  rendered,  then  it  is  of  no  value 
to  the  plaintiff.  In  other  words,  no  form  of 
expression  can  conceal  the  fact  that  the  real 
object  of  this  suit  is  to  prevent  the  collection 
of  taxes  imposed  by  Congress,  notwithstand- 
ing the  express  statutory  requirement  that 
.'*no  suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax  shall  be 
maintained  in  any  court"  Either  the  decis- 
ion of  the  constitution^  question  is  neces- 
sary, or  it  is  not  If  it  is  necessary,  then  the 
court,  by  way  of  granting  equitable  relief, 
does  the  very  thing  which  the  Act  of  Congress 
forbids.  If  it  is  unnecessary,  then  the  court 
decides  the  Act  of  Congress  here  asserted  un- 
constitutional, without  being  obliged  to  do  so 
by  the  requirements  of  the  case  before  it 

*This  brings  me  to  the  consideration  [618 
of  the  merits  of  the  cause. 

The  constitutional  provisions  respecting 
Federal  taxation  are  four  in  number,  and  are 
as  follows: 

"1.  Representatiyes  and  direct  taxes  shall 
be  apportioned  among  the  several  states,  which 
may  be  included  within  this  Union,  according 
to  tneir  respective  numbers,  which  shall  be  de- 
termined by  adding  the  whole  number  of  free 
persons,  including  those  bound  to  service  for 
a  term  of  years  and  including  Indians  not 
taxed,  three  fifths  of  all  other  persons."  Art 
1,  6  2,  clause  8.  (The  14th  Amendment  modi- 
fied this  provision,  so  that  the  whole  number 
of  persons  In  each  state  should  be  counted, 
''Indians  not  taxed"  excluded.) 

"2.  The  Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  ex- 
cises, to  pay  the  debts  and  proviile  for  the  com- 
mon defense  and  general  welfare  of  the  United 
States;  but  all  duties.  Imposts,  an«i  exci)'^  ^ball 
be  uniform  throughout  the  United  States.** 
Art.  1, 1  8,  clause  I. 

**8.  No  capitation  or  other  direct  tax  shall 
be  laid,  unless  in  proportion  to  the  census  or 
enumeration  hereinbefore  directed  to  be 
taken."    Art  1.  S  9,  clause  4. 

"4.  No  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state."  Art  1,  ^  ^* 
clause  5. 

It  has  been  suggested  that  m  the  above  pro- 
visions ordain  the  apportionment  of  direct 
taxes,  and  authorize  Congress  to  "lay  und  col- 
lect taxes,  duties,  imposts,  and  excises,"  there- 
fore, there  is  a  class  of  taxes  which  are  neither 
direct,  and  are  not  duties,  imposts,  and  ex- 
cises, and  are  exempt  from  the  rule  of  appor- 
tionment on  the  one  hand  or  of  unformity  oa 
the  other.  The  soundness  of  this  suggestion 
need  not  be  discussed,  as  the  worda,  "duties, 
imposts,  and  excises,**  in  con i unction  with  the 
reference  to  direct  taxes,  adequately  convey 
all  power  of  taxation  to  the  redenu  govero- 
ment 

It  is  not  necessary  to  pursue  this  branch  of 
the  argument,  since  it  is  unquestioned  that  the 
provisions  of  the  Constitution  vest  in  the 
iJnited  States  plenary  powers  of  taxation,  that 
is.  idl  Uie  powers  which  belong  to  a  goyem- 
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643]ooiB8lderatloii  is  direct  or  lDdlrect,*by  re- 1  method  of   taxation,  or 
ferriog  to  the  principle  of  "taxation  wituout  exigency  which  requires  its  adopti 
representation,    and  the  great  struggle  of  our  purel^r  legislatiye  question.    It  seen 
forefathers  for  its  enforcement.    It  cannot  be    ' 


nid  that  the  Congress  which  passed  this  Act 
was  not  the  representatiye  body  fixed  by  the 
Coastitation.    i^or  can  it  be  contended  that 
the  Btmsgle  for  the  enforcement  of  the  princi- 
ple inyoiyed  the  contention  that  representation 
iboold  be  in  exact  proportion  to  the  wealth 
taxed.    If  Uie  argument  be  used  in  order  to 
draw  the  Inference  that,  because  in  this  in- 
stance, the  indirect  tax  imposed  will  operate 
differently   through  yarious  sections  of   the 
oouDtry.  therefore  that  tax  8hou]4  be  treated 
•8  direct,  it  seems  to  me  it  is  unsound.    The 
dght  to  tax  and  not  the  effects  which  may  fol- 
io^ from  its  lawful  exercise  is  the  only  judl- 
dal  qnestion  which  this  court  is  called  upon 
to  consider.    If  an  Indirect  tax,  which  the 
SoDstitution  has  not  subjected  to  the  rule  of 
ipportionment,  is  to  be  held  to  be  a  direct  tax, 
lecause  it  wiU  bear  upon  aggregations  of  prop- 
ffty  in  different  sections  of  toe  country,  ac- 
jordins  to  the  extent  of  such  aggregations, 
hen  the  power  is  denied  to  Congress  to  do 
hat  which  the  Constitution  authorizes,  because 
he  exercise  of  a  lawful  power  is  supposed  to 
fork  out  a  result,  which  in  the  opinion  of  the 
ottrt,  was  not  contemplated  by  the  fathers. 
f  this  be  sound,  then  eyery  question  which 
as  been  determined  in  our  past  history  is 
ow,  still  open   for   judicial  reconstruction. 
W  justness  of  tariff  legislation  has  turned 
.   pen  the  assertion  on  the  one  hand,  denied  on 
M  other,  that  it  operated  unequally  on  the 
ihabitants  of  different  sections  of  the  coon- 
7.    Those  who  opposed  such  legislat  ion  have 
tways  contended  that  its  necessary  effect  was 
ot  only  to  put  the  whole  burden  upon  one 
cUon,  but  also  to  directly  enrich  certain  of 
or  citizens  at  the  expense  of  the  rest,  and 
ins  build  up  great  fortunes  to  the  benefit  of 
«s  few,  and   the  detriment  of   the  many. 
Aether  this  economic  contention  be  true  or 
otme  is  not  the  question.    Of  course,  I  in* 
aite  no  yiew  on  the  subject.    Will  it  be 
id  that  if  to-morrow  the  personnel  of  this 
)ttrt  should*  be  changed,  it  could  deny  the 
^er  to  enact  tariff  legislation  which  has 
«D  admitted  to  exist  in  Congress  from  the 
^Dning,  upon  the  ground  that  such  legisla- 
in  beneflcally  affects  one  section  or  set  of 
44]people  *to  the  detriment  of  others,  with- 
tbe  spirit  of  the  Constitution,  and  therefore 
'Bstitutes  a  direct  tax? 

8d.  Nor,  in  my  judgment,  does  any  force 
wit  from  the  argument  that  the  framcrs  ex- 
eted  direct  taxes  to  be  rarely  resorted  to. 
-d,  as  the  present  tax  was  imposed  without 
iblic  necessity,  it  should  be  declared  void. 
Itaeems  to  me  that  this  statement  begs  the 
^le  question,  for  it  assumes  that  the  Act 
•w  before  us  levies  a  direct  tax,  whereas  the 
"tttion  whether  the  tax  is  direct  or  not  is 
3  very  issue  inyolved  in  this  case.  If  Con- 
pit  now  deems  it  adyieable  to  resort  to  cer- 
0  forms  of  indirect  taxation  which  have 
^  frequently,  though  not  continuously, 
^ed  of  io  the  past,  I  cannot  see  that  its  so 
tog  affords  any  reason  for  converting  an  in- 
'ect  into  a  dhrect  tax  in  order  to  nullify  the 
^Istiye  will.    The  policy  of  any  particukr 
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the  presence  of  an 
on,  is  a 
seems  to  me 
that  ft  violates  the  elementary  distinction  be- 
tween the  two  departments  of  the  govern- 
ment to  allow  an  opinion  of  this  court  upon 
the  necessity  or  expediency  of  a  tax  to  affect 
or  control  our  determination  of  the  existence 
of  the  power  to  impose  it. 

But  I  pass  from  these  considerations  to  ap- 
proach the  question  whether  the  inclusion  of 
rentals  from  real  estate  in  an  income  tax  ren- 
ders such  a  tax  to  that  extent  "direct"  under 
the  Constitution,  because  it  constitutes  the  im- 
position of  a  direct  tax  on  the  land  itself. 

Does  the  inclusion  of  the  rentals  from  recti  es- 
tate in  the  sum  going  to  make  up  the  aggregate 
income  from  vchieh  {in  order  to  arrive  at  taxable 
income)  is  to  be  deducted  insurance,  repairs, 
losses  in  business^  and  four  thousand  dollars  ex- 
emption, make  the  tax  on  income  so  ascertained 
a  direct  tax  such  real  estate  f 

In  answering  this  question  we  must  necea- 
sarily  accept  the  interpretation  of  the  word 
"direct"  authoritatively  given  by  the  history 
of  the  government  and  the  decisions  of  this 
court  just  cited.  To  adopt  that  interpretation 
for  the  general  purposes  of  an  income  tax,  and 
then  repudiate  it  because  of  one  of  the  elements 
of  which  it  is  composed,  would  violate  every 
'elementary  rule  of  construction.  So,  [O4o 
also,  to  seemingly  accept  that  interpretation  and 
then  resort  to  the  f  ramers  and  the  economists  in 
order  to  limit  its  application  and  give  it  a  dif-. 
ferent  significance  &  equiyalent  to  its  destruc- 
tion and  amounts  to  repudiating  it  without 
directly  doing  so.  Under  the  settled  interpre- 
tation of  the  word  we  ascertain  whether  a  tax 
be  direct  or  not  by  considering  whether  it  is  a 
tax  on  land  or  a  capitation  tax.  And  the  tax 
on  land,  to  be  within  the  provision  for  appor- 
tionment, must  be  direct.  Therefore  we  have 
two  thinf^s  to  take  into  accojint:  is  it  a  tax  on 
land,  and  is  it  direct  thereon  or  so  immediately 
on  the  land  as  to  be  equivalent  to  a  direct  levy 
upon  it?  To  say  that  any  burden  on  land,  even 
though  indirect,  must  be  apportioned  is  not 
only  to  incorporate  a  new  provision  in  the 
Constitution,  but  is  also  to  obliterate  all  the 
decisions  to  which  I  have  referred,  bv  constru- 
ing them  as  holding  that  although  toe  Consti- 
tution forbids  only  a  direct  tax  on  land  without 
apportionment,  it  must  be  so  interpreted  as  to 
bring  an  indirect  tax  on  land  within  its  inhi- 
bition. 

It  is  said  that  a  tax  on  the  rentals  is  a  tax  on 
the  land,  as  if  the  Act  here  under  consideration 
imposed  an  immediate  tax  on  the  rentals.  This 
statement,  I  submit,  is  a  misconception  of  the 
issue.  The  point  involved  is  whether  a  tax  on 
net  income,  when  such  income  is  made  up  by 
aggregating  all  sources  of  revenue  and  deduct- 
ing repairs,  insurance,  losses  in  business,  ex- 
emptions, etc.,  becomes,  to  the  extent  to  which 
real  estate  revenues  may  have  entered  into  the 

fross  income,  a  direct  tax  on  the  land  itself, 
n  other  words,  does  that  which  reaches  an  in- 
come, and  thereby  reaches  rentals  indirectly, 
and  reaches  the  land  by  a  double  indirection, 
amount  to  a  direct  lev^  on  the  land  itself?  It 
seems  to  me  the  question  when  thus  accurately 
stated  furnishes  its  own  negatiye  response. 
Indeed,  I  do  not  see  how  the  issue  can  be  stated 
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precisely  tnd  logically  without  making  it  ap- 
parent on  its  face  that  the  inclusion  of  rental 
from  real  property  in  income  is  nothing  more 
than  an  indirect  tax  upon  the  land. 

It  must  be  borne  in  mind  that  we  are  dealing 
not  with  the  want  of  power  in  Congress  to  as- 
646]8es8  real  estate  at  all;  on  *the  contrary,  as 
I  have  shown  at  the  outset.  Congress  has  plenary 
power  to  reach  real  estate  both  directly  and  in- 
directly. If  it  taxes  real  estate  directly,  the 
Constitution  commands  that  such  direct  impo- 
sition shall  be  apportioned.  But  because  an 
excise  or  other  indirect  ta±.  imposed  without 
apportionment,  has  an  indirect  effect  upon 
real  estate,  no  violation  of  the  Constitution  is 
committed,  because  the  Constitution  has  left 
Congress  un trammeled  by  any  rule  of  appor- 
nonmeni  as  to  indirect  taxes — ^imposts,  duties, 
and  excises.  The  opinions  in  the  Hylton  case, 
80  often  approved  and  reiterated,  the  unan- 
imous views  of  the  text-writers,  all  show  that 
« tax  on  land,  to  be  direct,  must  be  an  assess- 
ment of  the  land  itself,  either  bv  quantity  or 
valuation.  Here  there  is  no  such  assessment 
It  is  well  also  to  bear  in  mind,  in  considering 
whether  the  tax  is  direct  on  the  land,  the  fact 
that  if  land  yields  no  rental  it  contributes 
nothing  to  the  income.  If  it  is  vacant,  the  law 
does  not  force  the  owner  to  add  the  rental  value 
to  his  taxable  income.  And  so  it  is  if  be 
occupies  it  himself. 

The  citation  made  by  counsel  from  Coke  on 
Littleton,  upon  which  so  much  stress  is  laid, 
seems  to  me  to  have  no  relevancy.  The  fact 
that  where  one  delivers  or  agrees  to  give  or 
transfer  land  with  aU  the  fruits  and  revenues, 
it  will  be  presumed  to  be  a  conveyance  of  the 
land,  in  no  way  supports  the  proposition  that 
an  indirect  tax  on  the  rental  of  land  ia  a  direct 
burden  on  the  land  itself. 

Nor  can  I  see  the  application  of  Brown  v. 
Maryland.  25  U.  a  12  Wheat.  419  [6:  678]; 
Wheatan  v.  Peters,  88  U.  S.  8  Fet.  691 
8:  1055J:  Dobbins  v.  Brie  County  Comn.  41 

.  S.  16  Pet.  435  [10:  10221;  Almy  v.  Cat- 
ifarnia,  65  U.  S.  24  How.  m  [16:  6441;  (hok 
V.  P^ntylvania,  97  U.  8.  m  [24:  10151; 
Northern  Cent.  R  Co.  v.  Jackson,  74  U.  8.  7 
Wall  262  [19:  88];  Philadelphia  d  8.  M.  88. 
Co.  V.  Pennsylvania,  122  U.  8.  826  [80: 12001, 
1  Inters.  Com.  Rep.  808;  Lehupy.  MMle,  127  U. 
8.  640 1»2:811],2  Inte^a.  Com.  Rep.  184;  Postal 
Telegraph  Co.  v.  Adams,  ante,  p.  810.  All  these 
cases  involved  the  question  whether,  under  the 
Constitution,  if  no  power  existed  to  tax  at  aU, 
either  directly  or  indirectly,  an  indirect  tax 
would  be  unconstit  utional.  These  cases  would 
be  apposite  to  this  if  Congress  had  no  power  to 
tax  real  estate.  Were  such  the  case,  it  might 
be  that  the  imposition  of  an  excise  by  Congress 
which  reached  real  estate  indirectly  would  nee- 
647]  essarily  ^violate  the  Constitution,  be- 
cause as  it  had  no  power  in  the  premises,  every 
Attempt  to  tax  directly  or  indirectly  would  be 
null.  Here,  on  the  contrary,  it  is  not  denied 
that  the  power  to  tax  exists  in  Congress,  but 
the  question  is,  is  the  tax  direct  or  indirect  in 
the  constitutional  sense? 

But  it  is  unnecessary  to  follow  the  argument 
further;  for,  if  I  understand  the  opinions  of 
this  court  already  referred  to,  they  absolutely 
settle  the  proposition  that  an  inclusion  of  the 
rentals  of  real  estat*  in  an  incoms  tax  does  not 
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violate  th^  Constitution.  At  the  risk  of  repe- 
tition, I  propose  to  go  over  the  cases  again  for 
the  purpose  of  demonstrating  this.  In  dotng 
so,  let  it  be  understood  at  the  outset  that  I  do 
not  question  the  authority  of  CokeruY,  Ftrjiwiis. 
19  U.  8.  6  Wheat.  264  [5:2571.  or  Carrta  v. 
Carroa,  57  U.  8.  16  How.  275  n4:936]«  or  aaj 
other  of  the  cases  referred  to  in  argument  of 
counsel.  These  great  opinions  hold  that  an 
adiudication  need  not  be  extended  b^ood  the 
principles  which  it  decides.  Whilst  oonoedtag 
this,  it  is  submitted  that»  if  decided  cases  do 
directly,  affirmatively,  and  necessarily,  ia 
principle,  adjudicate  the  very  questioo  hers 
involved,  then  under  the  very  text  of  the  opin- 
ions referred  to,  by  the  court,  they  should 
conclude  this  question.  In  the  flrst  case,  that 
of  Hylton,  is  there  any  possibility  by  the  s«b- 
tlest  ingenuity  to  reconcile  the  decision  bcrt 
announced  with  what  was  there  established? 

In  the  second  case.  Pacific  Ins.  Gb.  v.  Ssmk, 
74  U.  8.  7  Wall.  488  [19:  95],  the  levy  wm 
upon  the  company,  its  premiums,  its  divideadi, 
and  net  gains  from  all  sources.  The  cass  was 
certified  to  this  court,  and  the  statement  OMds 
by  the  Judges  in  explanation  of  the  qocnioa ' 
which  they  propounded  says: 

'The  amount  of  said  premiums,  divtdeadi. 
and  net  gains  were  truly  stated  in  said  lins  or 


returns.'^   Originsl  Record,  p.  27. 

It  will  be  thus  seen  that  tihe  issue  there  pre- 
sented was  not  whether  an  income  tax  oa 
business  gains  was  valid,  but  whether  aa  ia- 
come  tax  on  gains  from  business  and  all  other 
net  gains  was  constitutional.  Under  this  siaat 
of  facts  the  question  put  to  court  was^ 

"Whether  the  Uxes  paid  by  the  plaiadl, 
and  sought  to  be  recovered  back,  in  this  tt- 
tion,  are  not  direct  taxes  within  the  aeaaisf 
of  the  Constitution  of  the  United  8tatca'' 

*This  tax  covered  revenue  of  every  pm-[^^^ 
sible  nature,anditthereforeappearB8df  eviicst 
that  the  court  could  not  have  upheld  thestatalt 
without  deciding  that  the  income  derived  fro« 
realty,  as  well  as  that  derived  from  svcty 
other  source,  might  be  taxed  without  mot- 
tionment.  It  is  obvious  that  if  the  oooit  md 
considered  that  any  particular  snbject-itw 
which  the  statute  reached  was  not  coasdts- 
tionally  included,  it  would  have  been  M\gtA 
by  every  rule  of  safe  ludidal  oooduct  to  qasl- 
iiy  its  answer  as  to  this  particular  subject 

It  is  impossible  for  me  to  conceive  thst  As 
court  did  not  embrace  in  its  ruling  the  eosMl- 
tutionality  of  an  income  tax  whteh  tadsM 
rentals  from  real  estate,  since,  without  ps» 
inff  upon  the  question,  it  oould  not  have  ds* 
cided  the  issue  presented.  And  another  its 
son  why  it  is  loffically  impossible  thai  tkii 
question  of  the  validitv  of  the  ioclusloaof  iki 
rental  of  real  estate  In  an  incosM  tax  eosU 
have  been  overlooked  by  the  court  Is  fbsad  is 
the  fact  to  which  I  have  alreadv  adTCfted,  M 
this  was  one  of  the  principal  points  orfid 
upon  its  attention,  and  the  argument  ooWfvd 
all  the  ground  which  has  been  occupied  ktft 
—indeed,  the  very  citation  from  Coke  spo* 
Littleton,  now  urged  as  conclusive,  wss  tkM 
made  also  in  the  brief  of  comiseL  Asd  ty 
though  the  return  of  income.  Involved  Is  iM 
case,  was  made  **in  block,"  tlie  vary  imi  tksi 
the  burden  of  the  argument  was  that  lo  b 
dude  rentals  from  reiu  sMata^  te  ineosss  la^ 
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jtct  to  taxation,  made  such  tax  pro  tanto 
direct,  seems  to  me  to  indicate  that  such  ren- 
tals iMid  entered  into  the  return  made  by  the 
corporation. 

Afrain,  in  the  case  of  Seholey  v.  Bew,  90  U. 
a  28  Wall.  881  [28: 99],  the  tax  in  question 
was  laid  directly  on  the  right  to  take  real 
estate  by  inheritance,  a  right  which  the  United 
Slates  bad  no  power    to  control.    The  case 
eould  not  have  been  decided,  in  any  point  of 
TJew.  without  holding  a  tax  upon  that  right 
was  not  direct,  and  that,  therefore,  it  could  be 
levied  without  apportionment     It  is  manifest 
that  the  court  could  not  have  overlooked  the 
question  whether  this  was  a  direct  tax  on  the 
land  or  not.  because  in  the  argument  of  coun- 
sel it  was  said,  if  there  was  any  tax  in  the 
world  thatwas  a  tax  on  real  estate  which  was  di- 
6401rect,  *that  was  the  one.  The  court  said  it 
was  ntit.  and  sustained  the  law.     I  repeal  that 
the  tax  there  was  put  directly  upon  the  right 
to  inherit,  which  Congress  had  no  power  to 
leeulate  or  control.    The  case  was  therefore 
neatly  atronger  than  that  here  presented,  for 
Congresa  has  a  right  to  tax  real  estate  directly 
with  apportionment     That  decision  cannot  be 
explained  away  by  saying  that  the  court  over- 
looked the  fact  that  Congress  had  no  power  to 
tax  the  devolution  of  real  estate,  and  treated  it 
at  a  tax  on  such  devolution.     Will  it  be  said 
of  the  distinguished  men  who  then  adorned 
this  bench,  that  although  the  argument  was 
pressed  upon  them  that  this  tax  was  levied  di- 
rectly on  the  real  ei>tate,  they  ignored  the  ele- 
mentary principle  that  the  control  of  the  in- 
h^tance  of  realty  is  a  state  and  not  a  Federal 
function?    But  even    if    the  case   proceeded 
upon  the  theory  that  the  tax  was  on  the  devolu- 
tion of  the  real  estate  and  was  therefore  .not 
direct,  it  is  not  absolutely  decisive  of  this  con- 
troversy 7    If  to  put  a  burden  of  taxation  on 
the  right  to  take   real  estate  by  inheritance 
reaches  realty  only  by  indirection,  how  can  it 
be  said  that  a  tax  on  the  income,  the  result  of 
all  sources  of  revenue,  including  rentals,  after 
deducting  losses  and   expenses,  which  thus 
reaches  the  rentals  indirectly,  and  the  real  es- 
ute  indirectly  through  the  rentals,  is  a  direct 
tax  on  the  real  estate  itself? 

So,  it  ts  manifest  in  the  Springer  case  that 
the  same  question  was  necessarily  decided.  It 
seems  obvious  that  the  court  intended  in  that 
case  to  decide  the  whole  question,  including 
the  right  to  tax  rental  from  real  estate  without 
apportionment  It  was  elaborately  and  care 
fully  argued  there  that  as  the  law  included  the 
rentals  of  land  in  the  income  taxed,  and  such 
inclusion  was  unconstitutional,  this,  therefore, 
destroyed  that  part  of  the  law  which  imposed 
the  tax  on  the  revenues  of  personal  property. 
Will  it  be  said,  in  view  of  the  fact  that  in  this 
very  case  four  of  the  judges  of  this  court  think 
that  the  inclusion  of  the  rentals  from  real  es- 
tate in  an  income  tax  renders  the  whole  law 
invalid,  that  the  question  of  the  inclusion  of 
rentals  was  of  nc  moment  there,  because  the 
retnrtf  there  did  not  contain  a  mention  of  such 
650]rentals?  Were*thegreat  judges  who  then 
composed  this  court  so  neglectful  that  they  did 
not  see  the  importance  of  a  Question  which  is 
now  oonsidercKi  by  some  of  its  members  so 
vital  that  the  result  in  their  opinion  is  to  annul 
the   whole  law,  more   especially  when  that 


question  was  pressed  upon  the  court  in  argiK 
ment  with  all  possible  vigor  and  earnestnesst 
But  I  think  that  the  opinion  in  the  Sprineer 
case  clearly  shows  that  the  court  did  consider 
this  question  of  importance,  that  it  did  intend 
to  pass  upon  it,  and  that  it  deemed  that  it  had 
decided  all  the  questions  affecting  the  validity 
of  an  income  tax  in  passing  upon  the  main  « 
issue  which  included  the  others  as  the  greater 
includes  the  less. 

I  can  discover  no  principle  upon  which 
these  cases  can  be  considered  as  any  less  con- 
clusive of  the  right  to  include  rentals  of  land 
in  the  concrete  result,  income,  than  they  are 
as  to  the  right  to  levy  a  general  income  tax. 
Certainly,  the  decisions  which  hold  that  an 
income  tax  as  such  is  not  direct,  decide  on 
principle  that  to  include  the  rentals  of  real 
estate  in  an  income  tax  does  not  make  it 
direct.  If  embracing  rentals  in  income  makes 
a  tax  on  income  to  that  extent  a  direct  tax  on 
the  land,  then  the  same  word,  in  the  same 
sentence  of  the  Constitution,  has  two  wholly 
distinct  Constitutional  meaning,  and  signifies 
one  thing  when  applied  to  an  income  tax  gen- 
erally, and  a  different  thing  when  appliea  to 
the  portion  of  such  a  tax  made  up  in  part  of 
rentals.  That  is  to  say,  the  word  means  one 
thing  wlien  applied  to  the  greater  and  another 
when  applied  to  the  lesser  tax. 

My  inability  to  agree  with  the  court  in  the 
conclusions  which  ft  has  just  expressed  causes 
me  much  regret.  Great  as  is  my  respect  for 
any  view  by  it  announced,  I  cannot  resist  the 
conviction  that  its  opinion  and  decree  in  this 
case  virtually  annuals  its  previous  decisions  in 
regard  to  the  powers  of  Congress  on  the  sub- 
ject of  taxation,  and  is  therefore  fraught  with 
danger  to  the  court,  to  each  and  every  citizen, 
and  to  the  republic.  The  conservation  and 
orderly  development  of  our  institutions  resta 
on  our  acceptance  of  the  results  of  the  past,, 
and  their  use  as  lights  to  guide  our  steps  in  the 
future.  Teach  thelesson  that  settled  prinripal» 
may  be  overthrown  *at  any  time,  and  [651 
confusion  and  turmoil  must  ultimately  resuU. 
In  the  discharge  of  its  function  of  interpreting 
the  Constitution,  this  court  exercises  an  august 
power.  It  sits  removed  from  the  contentions 
of  political  parties  and  the  animonsities  of 
factions.  It  seems  to  me  that  the  accompli8h>- 
ment  of  its  lofty  mission  can  only  be  secured 
by  the  stability  of  its  teachings  and  the  sanc- 
tity which  surrounds  them.  If  the  perma- 
nency of  its  conclusions  is  to  depend  upon  the 
personal  opinions  of  those  who,  from  time  to 
time,  may  make  up  its  membership,  it  will  in* 
evitably  become  a  theatre  of  political  strife, 
and  its  action  will  be  without  coherance  or 
consistency.  There  is  no  great  principle  of 
our  constitutional  law,  such  as  the  nature  and 
extent  of  the  commerce  power,  or  the  cur- 
rency power,  or  other  powers  of  the  Federal 
government,  which  has  not  been  ultimately 
eflned  by  the  adjudications  of  this  court  after 
lonff  and  earnest  struggle.  If  we  are  to  go 
back  to  the  original  sources  of  our  poliiiod 
system,  or  are  to  appeal  to  the  writings  of  the 
economists  in  order  to  unsettle  all  these  great 
principles,  everything  is  lost  and  nothing 
saved  to  the  people.  The  rights  of  every  in- 
dividual are  guaranteed  by  the  safeguards 
which  have  been  thrown  around  them  by  our 
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adjodications.  If  these  are  to  be  assailed  and 
overthrown,  as  is  the  settled  law  of  income 
taxation  by  this  opinion,  as  I  understand  it, 
the  riebts  of  property,  so  far  as  the  Federal 
Constitution  is  concerned,  are  of  little  worth. 
My  stroDfiT  convictions  forbid  that  I  take  part 
In  a  conclusion  which  seems  to  me  so  full  of 
peril  to  the  country.  I  am  unwilling  to  do  so, 
without  reference  to  the  question  of  what  my 
personal  opinion  upon  the  subject  might  be  if 
the  question  were  a  new  one,  and  was  thus 
unaffected  by  the  action  of  the  framers,  the 
history  of  the  government,  and  the  long  line 
of  decisions  by  this  court.  The  wisdom  of 
our  forefathers  in  adopting  a  written  Consti- 
tution has  often  been  impeached  upon  the 
theory  that  the  interpretation  of  a  written 
instrument  did  not  afford  as  complete  protec- 
tion to  liberty  aa  would  be  enjoyed  under  a 
Constitution  made  up  of  the  traditions  of  a 
free  people.  Writing,  it  has  been  said,  does 
not  insure  greater  stability  than  tradition  does, 
652]  while  it  ^destroys  flexibility.  The  answer 
has  afwaysbeen  that  by  the  foresight  of  the 
fathers  the  construction  of  our  written  Con- 
atituUon  was  ultimately  confided  to  this  body, 
which,  from  the  nature  of  its  judicial  struc- 
ture, could  always  be  relied  upon  to  act  with 
perfect  freedom  from  the  influence  of  faction 
and  to  preserve  the  benefits  of  consistent  in- 
terpretation. The  fundamental  conception  of 
a  judicial  body  is  that  of  one  hedged  about 
by  precedents  which  are  binding  on  the  court 
without  regard  to  the  personality  of  its  mem- 
bers. Break  down  this  belief  in  judicial  con- 
tinuity, and  lot  it  be  felt  that  on  great  constitu- 
tional questions  this  court  is  to  depart  from 
the  settled  conclusions  of  its  preilecessors, 
and  to  determine  them  all  according  to  the 
mere  opinion  of  those  who  temporarily  fill  its 
bench,  and  our  Constitution  will,  in  my  judg- 
ment, be  bereft  of  value  and  become  a  most 
dangerous  instrument  to  the  rights  and  liber- 
ties of  the  people. 

In  regard  to  the  right  to  include  In  ao  in- 
come tax  the  interest  upon  the  bonds  of  mu- 
nicipal corporations,  I  think  the  decisions  of 
this  court,  holding  that  the  Federal  govern- 
ment is  without  power  to  tax  the  agencies  of 
the  state  government,  embrace  such  bonds, 
and  that  this  settled  line  of  authority  is  con- 
clusive upon  my  judgment  here,  it  deter- 
mines the  question  that  where  there  is  no  power 
to  tax  for  any  purpose  whatever,  no  direct  or 
indirect  tax  can  be  imposed.  The  authorities 
cited  in  the  opinion  are  decisive  of  this  ques- 
tion. They  are  relevant  to  one  case  and  not 
to  the  other,  because,  in  the  one  case,  there  is 
full  power  in  the  Federal  government  to  tax, 
the  onlv  controversy  being  whether  the  tax 
imposed  is  direct  or  indirect;  while  in  the  other 
there  ia  no  power  whatever  in  the  Federal  gov- 
ernment, and,  therefore,  the  levy,  whether 
direct  or  indirect,  ia  beyond  the  taxing  power. 

Ifr,  Justice  Harlaji  authorizes  me  to  aaT 
that  he  concurs  in  the  views  herein  expreaaed. 

Mr.  Justice  Harlan*  dissenting: 
I  concur  so  entirely  in  the  general  viewa  ez- 
preMed  by  Mr,  Justice  White  in  reference  to 
653]the  questions  disposed  of  by  the  'opinion 
and  judgment  of  the  malority,  that  I  will  do  no 
more  t£ui  indicate,  without  argument,  the 
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conclusions  reached  by  me  after  wnA 
eration.    Those  conclusiooa  are: 

1.  Giving  due  effect  to  the  atamtory  provi 
aion  that  '*no  suit  for  the  purpoee  of  rcMaia- 
ing  the  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court*  (Bev.  Stat 
§  8224)  the  decree  below  dismiaaing  the  biO 
should  be  aflirmed.  As  the  Farmerr  Loaa  4 
Trust  Company  could  not  itself  maintain  a 
suit  to  restrain  either  the  asscasment  or  coOee- 
tion  of  the  tax  imposed  by  the  Act  of  Coomss, 
the  maintenance  of  a  suit  by  a  stockbolcfar  to 
restrain  that  corporation  and  Ita  directors  froa 
voluntarily  paying  such  tax  would  tend  toda> 
feat  the  manifeat  object  of  the  atatote.  and  ha 
an  evasion  of  ita  provisiona.  Oongreaa  in- 
tended to  forbid  the  iasuing  of  any  procesi 
that  would  interfere  in  anywise  with  tne  proapt 
collection  of  the  taxes  imposed.  The  ptsseat 
suits  are  mere  devicea  to  strike  down  a  gen 
eral  revenue  law  by  decrees,  to  which  neither 
the  government  nor  any  oiBcer  of  the  United 
States  could  be  rightfully  made  parties  of  rec- 
ord. 

8.  Upon  principle,  and  under  the  doetriafls 
announced  by  this  court  In  numerous  casea,  a 
duty  upon  the  gains,  profits,  and  iocoose  de- 
rive from  the  rents  of  land  is  not  a  **direct* 
tax  on  such  land  within  the  meaning  of  tha 
constitutional  provisions  requiring  capitatine 
or  other  direct  taxes  to  be  apportioned  asKWf 
the  several  states,  according  to  their  reapeetivt 


aame  among  the  states  according  to  popufaoioa. 

8.  While  property,  and  the  gaint,  profiti, 
and  income  derived  from  property,  beloogiB; 
to  private  corporations  and  Indtviduak.  arc 
subjects  of  taxation  for  the  purpose  of  payisf 
the  debts  and  providing  for  the  oomoMta  de- 
fense and  the  general  welfare  of  the  Uniiei 
States,  the  instruroentalitiea  employed  by  tht 
states  in  execution  of  their  powers  are  not  seb^ 
jecta  of  taxation  by  the  general  sovcraBeat, 
anjr  more  than  the  instrumentalities  of  ths 
United  States  are  the  subjecu  of  taxation  by 
the  states;  and  any  tax  impoaed  directly  opoa 
interest  derived  from  bonds  issued  by  a  oBusi 
cipal  corporation  *for  public  purposes,  [654 
under  the  authoritv  of  the  atate  whose  taatrt- 
mentality  it  is,  is  a  burden  upon  tbeextrrcittof 
the  powers  of  that  corporat£DQ  whkh  only  ihi 
state  creating  it  may  impose.  In  such  a  am 
it  is  immaterial  to  inquire  whether  the  tax  ■» 
in  its  nature  or  by  its  operation,  a  direct  or  m 
indirect  tax;  for  the  instrumenulities  of  ibt 
states — among  which,  aa  la  well  aettJed,  art 
municipal  corporations,  exercising  powenasd 
holding  property  for  the  benefit  of  the  pabtte 
—are  not  subjects  of  national  taxatloB.  u  ssy 
form  or  for  any  purpoae,  while  the  pto^mj 
of  private  corporations  and  of  individnili  a 
subject  to  taxation  by  the  general  goiwsit 
for  national  purposea.  So  it  has  been  fr» 
quently  ad j  udged.  and  the  qnestloo  Is  so  loa|« 
an  open  one  in  thia  court. 

Upon  the  aeveral  questions  about  whkh  As 
members  of  this  court  are  equally  dhrfclei  Is 
opinion,  I  deem  it  appropriate  to  withhold  say 
expression  of  my  views,  becaose  the  opisifl 
of  the  Chief  Justice  is  silent  in  isgardtoihtfi 
queaUona. 
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[No.  894.] 

Aryued  Marcli  7, 8.  Xf .  IS,  1896.   Decided  April 

S.  1896. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uoited  States  for  the  Southern  Dis- 
trict of  New  York. 

MettTM.  Win.  D.  Gnthrlet  Clarenee  A* 
Sewikrd*  Oeorg^e  F.  Edmnnds*  Joseph 
H.  Cho»te»  Benjamin  A.  Bristow,  David 
Wileo9,  Charles  Steisle  and  Charles  Bouthmayd 
for  appellaots. 

Mettrs.  Edward  B.  Whitneyt  Asmstant 
Attjf,  Oen.,  and  Richard  Olneyt-^^^^.  Oen., 
for  United  Slates. 

Me$Mr%.  James  C*  Carter*  WiUiam  C. 
GvUioer,  WiUiam  Jay  Knd  Blamen  B.  Candler, 
for  appellees. 

Thb  Chtvf  JtJSTTCB :  This  case  differs  in  no 
essential  respect  from  that  just  decided,  and 
must  be  disposed  of  in  the  same  way.  Decree 
accordingly. 

Mr.  Jvetiee  White :  For  the  reasons  given 
in  case  No.  898, 1  dissent  from  the  decree  in 
this  cause. 


655]    AUGUST  BERGEMANN,  Appt., 

V. 

EDMUND    A.    BACKER.    Sheriff   of    the 
County  of  Morris,  State  of  New  Jersey. 

(See  &  C.  Reporter's  ed.  655-659.) 

Qufldenqf  of  indictment^state  statute — when 

habeas  corpus  not  granted — hightst  state  court 

error  in  rendering  judgment— jurisdiction, 

h  Where  the  state  court  has  jurisdiction  of  the 
offense  charged  and  of  the  accused.  It  ts  for  that 


court  to  determine  whether  the  indictment  suf- 
floiently  charges  the  crime  of  murder  in  the  first 
decree. 

2.  Where  the  state  court  has  decided  that  the  state 
statute  making  an  Indictment  for  murder  suffl- 
dent  which  charges  that  the  defendant  wilfully, 
feloniously  and  of  his  malice  af orethoufrht  Itilied 
and  murdered,  without  charging  the  manner  or 
means  hy  which  the  death  was  caused,  does  not 
add  to  nor  change  the  crime,  as  detined  at  com- 
mon law,  and  that  a  oonvlction  thereunder  vio- 
lates no  right  or  privilege  of  the  accused,  this 
court  will  not  hold  that  the  statute  denies  to  ac- 
oused  the  equal  protection  of  the  laws  or  due 
process  of  law,  as  prescribed  by  the  Federal  Con- 
stitution. 

8.  The  refusal  of  the  courts  of  the  state  to  grant 
the  accused  a  writ  of  error  or  to  stay  the  execu. 
tion  of  the  sentence,  constitutes  no  reason  for  the 
granting  a  writ  of  hal)eas  corpus  hy  a  court  of 
the  United  States. 

L  Where  the  proceedings  in  a  state  court  of  oyer 
and  terminer  cannot  be  reviewed  in  a  higher  state 
court  without  a  writ  of  error,  and  that  is  refused, 
the  oyer  and  terminer  is  the  highest  court  of  the 
state  in  which  a  determination  can  be  had,  and 
its  judgment  can  be  reviewed  by  this  court,  if  it 
denies  any  Federal  right,  privilege  or  immunity. 

6.  If  an  indictment  in  a  state  court  under  statutes 
not  void  under  the  U.  S.  Constitution,  be  defeo- 
tive  according  to  the  essential  principles  of  criro« 
Inal  procedure,  an  error  in  rendering  judarment 
upon  it,  even  if  the  accused  at  the  trial  objected 
to  it  as  insufficient,  cannot  be  the  basis  of  juris- 
diction in  a  Federal  court  to  issue  a  writ  of  ha- 
b^is  corpus. 

6.  Where  the  state  court  had  jurisdiction  of  the 
offense  and  of  the  accused  and  proceeded  under 
a  statute  not  repugnant  to  the  U.  S.  Constitution, 
a  U.  8.  circuit  court  has  no  aui  boHty  to  interfere, 
by  liabeas  corpus,  with  the  execution  of  the 
sentence. 

[No.  709.] 

Quhmitted  March  6,  1896.    Decided  April  1, 

1896. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  Uuited  States  for  the  District  of 
New  Jersey,  denjring  a  writ  of  habeas  corpus 
to  August  Bergemanu  convicted  in  the  Court 
of  Oyer  and  Terminer  of  Morris  County,  New 


NOTS.— jis  to  jurisdietinn  im  the  United  States 
Sttprtme  Court,  where  FederaJ  question  arises  or 
ffohere  are  draum  in  question  statutes^  treaty,  or  CSon- 
iCftu/idn,  see  notes  to  Martin  v.  Hunter,  4: 97;  Mat- 
thews V.  Zane,  2: 651;  and  Williams  v.  Norrls,  6: 571. 

AstofurUtdiction  of  UnPed  States  Supreme  Court 
to  dtdare  state  law  void  as  in  conflict  with  state 
tonstUutifm;  to  revise  decrees  of  state  courts  as  to 
tonstruetion  of  stale  laws,  see  notes  to  Hart  v. 
Lamphire,  7:  679;  and  Commercial  Bank  of  C^ndn. 
oati  V.  Buckingham,  12: 169. 

As  to  when  hatteas  corpus  may  issue,  and  when 
not;  and  from  what  courts,  and  by  what  judges; 
what  may  be  inquired  into  by  tortt  of,  see  note  to 
United  States  v.  Hamilton,  1: 49a 

As  to  what  questions  may  be  considered  on  habeas 
sorpus,  see  note  to  Ex  parte  Carli,  27: 288. 

A»  to  suspensionof  writ  of  habeas  corpus,  see  note 
to  Lotber  v.  Borden,  12: 681. 

Indictment  for  murder,  sufficiency  of. 

Ao  tadictment  charging  that  the  defendant  did 
wiilfully  make  An  assault  upon  a  person  named  by 
■hooting  at  him.  Is  fatally  defective  under  La.  Rev. 
Stat.  •  TiSES,  denouncing  the  offense  of  assaulting 
another  by  "willfully**  shooting  at  him.  State  v. 
lAngston.  46  La.  Ann.  1182L 

U7  U.  8. 


An  indictment  charging  that  defendant  at  a  des- 
ignated time  and  place  did,  with  intent  to  kill, 
assault  two  desltniated  persons  with  a  loaded  fire- 
arm, and  did  discharge  it  towards  and  at  thom,  and 
thereby  hit,  and  severely  wounded  them,  contains 
a  suflBcient  statement  of  the  act  unier  N.  Y,  Code 
Crim.  Proo.  1 276,  requiring  the  indictment  to  con- 
tain a  plain  and  concise  statement  of  the  act  oousti- 
tuting  the  onme,  without  unnecessary  repetition. 
People  V.  Bockhill,  74  Hun,24L 

An  Information  charging  that  defendant  unlaw- 
fully,  purposely,  and  of  his  own  premeditated  mal- 
ice and  with  intent  to  murder,  did  assault  and  shoot 
a  degignated  person  with  a  deadly  weapon  with 
intent  to  murder  such  person,  charges  defendant 
with  the  commission  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree,  under  a 
statute  which  uses  the  word  ^'maliciously"  in  de- 
fining that  decree.    State  v.  Ackles,  8  Wash.  462. 

An  indictment  alleging  that  defendant  felonl- 
onriy,  purposely, and  mailolously  made  an  assault 
on  a  designated  person,  and  with  a  certain  knife 
which  he  had  in  his  hand  feloniously,  purposely, 
and  maliciously  did  strike,  stab,  thrust,  and  cut  at, 
upon  and  into  such  person,  inflicting  upon  him  a 
mortal  wound  of  whicdi  such  person  then  and  there 
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therefore,  necessary  to  ascertain  to  which  of 
the  categories  named  in  the  eighth  section  of 
the  first  article  it  belongs. 

*'What  are  direct  taxes  was  elaborately  ar- 
gued and  considered  by  this  court  In  Bylton  t. 
UnUed  StattM,  8  U.  8.  8  Datl.  171  [1 :  55CJ.  de- 
cided in  the  year  1796.  One  of  tne  members 
of  the  court,  Justice  Wilson,  had  been  a  distln- 
ffuished  member  of  the  Convention  which 
Framed  the  Constitution.  It  was  unanimously 
held  by  the  four  Justices  who  beard  the  argu- 
ment that  a  tax  upon  carriages  kept  by  the 
owner  for  his  own  use  was  not  a  direct  tax. 
Justice  Chase  said:  *I  am  inclined  to  thinlc, 
but  of  this  I  do  not  give  a  Judicial  opinion, 
that  the  direct  taxes  contemplated  by  the  Con 
stitution  are  only  two,  to  wit,  a  capitation  or 
poll  tax  simply,  without  regard  to  property, 
profession,  or  any  other  circunistHnces,  and  a 
tax  on  land.'  Patcrson,  Justice,  followed  in  the 
same  line  of  remarks.  lie  said:  'I  never  enter- 
tained a  doubt  that  the  principal — I  will  not 
6291flay  *the  only — object  the  framersof  the 
Constiiution  contemplated  as  falling  within 
the  rule  of -apportionment  was  a  capitation 
tax  or  a  tax  on  land.  .  .  .  The  Constitu- 
tion declares  that  a  capitation  tax  Is  a  direct 
tax;  both  in  theory  and  practice  a  tax  on  land 
Is  deemed  to  be  a  airect  tax.  In  this  way  the 
terms  "direct  taxes"  *'capitation  and  other  di- 
rect tax"  are  satisfied.' 

"The  views  expressed  in  this  case  are  adopted 
by  Cliancellor  Kent  and  Justice  Story,  in  their 
examination  of  the  8ub;|ect.  Duties  are  de- 
fined by  Tomlin  to  be  things  due  and  recover- 
able by  law.  The  term,  in  its  widest  signifi- 
cation, is  hardly  less  comprehensive  than 
'taxes.'  It  is  applied,  in  its  most  restrictive 
meaning,  to  customs;  and  in  that  sense  is 
nearly  the  synonym  of  'imposts.' 

"Rnpostisa  duty  on  imported  goods  and 
merchandise.  In  a  larger  sense,  it  is  any  tax 
or  imposition.  Cowell  says  it  is  distinguished 
from  custom  'because  custom  is  rather  the 
profit  which  the  prince  makes  on  ffocds 
shipped  out.'  Mr.  Madison  considered  the 
terms  'duties'  and  'imposts'  in  these  clauses  as 
synonymous.  Judge  Tucker  thought  'they 
were  probably  intended  to  comprehend  every 
species  of  tax  or  contribution  not  included 
under  the  ordinary  term,  'taxes  and  excises.' 

"  Excise  is  defined  to  be  an  inland  imposi- 
tion, sometimes  upon  the  consumption  of  the 
comodity,  and  sometimes  upon  the  retail  sale; 
•ometimes  upon  the  manufacturer  and  some- 
times upon  the  vendor. 

"  The  taxing  power  is  given  in  the  most 
comprehensive  terms.  The  only  limitations 
imposed  are:  That  direct  taxes,  including  the 
capitation  tax.  shall  be  apportioned;  that 
duties,  impoHts,  and  excittes  sliall  be  uniform; 
and  that  no  duties  shall  be  imposed  upon  arti- 
cles exported  from  any  state.  With  these  ex- 
ceptions, the  exercise  of  the  power  is,  in  all 
respects,  unfettered. 

'*If  a  tax  upon  carriages,  kept  for  his  own 
use  by  the  owner,  is  not  a  direct  tax,  we  can 
•ee  no  ground  upon  which  a  tax  upon  the 
business  of  an  insurance  company  can  be  held 
to  belong  to  that  class  of  revenue  charges. 

**It  has  been  held  that  Congress  may  re- 
630]  quire  direct  taxes  to  *be  laid  and  col- 
lected in  the  territories  as  well  as  in  the  states. 

8S8 


"The  consequences  which  would  follow  the 
apportionment  of  the  tax  in  question  among 
the  states  and  territories  of  the  Union,  in  the 
manner  prescribed  by  the  Constitution,*  must 
not  be  overlooked.  They  are  very  obvious. 
Where  such  corporations  are  numerous  and 
rich,  it  might  be  light;  where  none  exists,  it 
could  not  be  collected;  where  they  are  few  and 
poor,  it  would  fall  upon  them  with  such 
weight  as  to  involve  annihilation.  It  cannot 
be  sipposed  that  the  framersof  the  Constitu- 
tion intended  that  any  tax  should  be  appor- 
tioned, the  collecton  of  which  on  that  princi- 
ple would  be  attended  with  such  results.  The 
consequences  are  fatal  to  the  proposition. 

'To  the  question  under  consideration  it 
must  be  answered,  that  the  tax  to  which  it  re- 
lates is  not  a  direct  tax.  but  a  duty  or  excise, 
that  it  was  obligatory  on  the  plaintiff  to- 
pay  it. 

"The  other  questions  certified  up  are  deemed 
to  be  sufficiently  answered  by  the  answera 
given  to  the  first  and  sixth  questions." 

This  opinion  it  seems  to  me  closes  the  door 
to  discussion  in  regard  to  the  meaning  of  the 
word  "direct"  in  the  Constitution,  ana  rendere 
unnecessary  a  resort  to  the  conflicting  opin- 
ions of  the  f  ramers  or  to  the  theories  of  the 
economists.  It  adopts  that  construction  of  the 
word  which  confines  it  to  capitation  taxes  and 
a  tax  on  land,  and  necessarily  rejects  the  coo- 
tention  that  that  word  was  to  be  construed  Hk 
accordance  with  the  economic  theory  of  shift- 
ing a  tax  from  the  shoulders  of  the  person 
upon  whom  it  was  immediately  levied  to  those 
of  some  other  person.  This  decision,  more- 
over, is  of  great  importance  because  it  is  an 
authoritative  re-affirmance  of  the  Qylton  case, 
and  an  approval  of  the  suggestions  there  made 
by  the  Justices,  and  constitutes  another  sanc- 
tion given  by  this  court  to  the  interpretation  of 
the  Constitution  adopted  by  the  leuishitive, 
executive,  and  Judicial  departments  of  the 
government,  and  thereafter  continuously  acted 
upon. 

Not  lone  thereafter,  in  Veazie  Bank  t. 
Fenno,  75  U.  S.  Wall.  588  [19:  4»2],  the  ques- 
tion of  the  application  of  the  word  "direcf* 
was  again  submitted  to  this  court  llie  issue 
there  was  whether  a  tax  on  the  circulation  of 
sUte  banks  was  "direct"  within  *the  [631 
meaning  of  the  Constitution.  It  was  ably  ar- 
gued by  the  most  distinguished  counsel.  Rev- 
erdy  Johnson  and  Caleb  Cushing  representing 
the  bank,  and  Attorney  General  Hoar  the  Unit- 
ed States.  The  brief  of  Mr.  Cushing  again  pre- 
sented nearly  every  |>oint  now  ur^ed  upon  our 
consideration.  It  cited  copiously  from  the 
opinions  of  Adam  Smith  and  others.  The  con- 
stitutionality of  the  tax  was  maintained  by  the 
government  on  the  ground  that  the  meaning 
of  the  word  '*direct^  in  the  Constitution,  as  in- 
terpreted by  the  Hvlton  case,  as  enforced  by 
the  continuous  legislative  construction,  and  as 
sanctioned  by  the  consensus  of  opinion  already 
referred  to,  was  finally  settled.  Those  who 
assailed  the  tax  there  urged,  as  is  done  here, 
that  the  Hylton  case  was  not  conclusive,  be- 
cause the  only  question  decided  was  the  par- 
ticular matter  at  issue,  and  insisted  that  the 
suggestions  of  the  Judges  were  mere  dseta^  and 
not  to  be  be  followed.  They  said  that  Bplion 
T.  United  States.  8  U.  &  *8  Dali.  171  [1:  556J. 

157  r.  s. 
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for   that    court   to   determine.      Caldwell  t. 
rwo*.  137  U.  8.  692,  698  ["34:  816.  818]. 

Nor  la  ibere  any  ground  for  the  contention 
that  the  laws  of  New  Jersey  prescribing  the 
form  of  indictments  iu  cases  of  murder  or 
manclau^htcr  arc  inconsistent  with  the  due  pro- 
657]cess  *of  law,or  the  equal  protection  of  the 
laws  required  l^  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  By  the 
€8th  section  of  the  New  Jersey  Crimes  Act  it 
is  provided:  "All  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  by  lying  in 
wait,  or  by  any  other  kind  of  willful,  deliber- 
ate, and  premeditated  killing,  or  which  shall 
be  committed  io  perpetrating,  or  attempting  to 
perpetrate,  any  arson,  rape,  sodomy,  robbery 
or  burglary,  shall  be  deemed  murder  of  the 
first  degree;  and  all  other  kinds  of  murder 
sbaU  be  deemed  murder  of  the  second  degree: 
and  the  jury  before  whom  any  f>erson  indicted 
for  murder  shall  be  tried  shall,  if  they  find 
such  persoi  guiltj^  Uiereof,  designate  by  their 
Tcrdict  whetner  it  be  murder  of  the  first  or 
tecond  degree."  Kev.  N  J.  239,  §  68.  And 
by  the  forty -fifth  section  of  the  criminal  pro- 
cedure act  it  is  provided:  "In  any  indictment 
for  murder  or  manslaughter  it  shall  not  be 
Deoees&ry  to  set  forth  the  manner  in  which,  or 
the  means  by  which  the  death  of  the  deceased 
was  caused,  bat  it  shall  be  sufficient  in  every 
indictment  for  murder  to  charge  that  the  de- 
fendant did  willfully,  feloniously,  and  of  his 


malice  aforethought  kill  and  murder  the  de- 
ceased; and  it  shall  be  sufficient  in  every  in- 
dictment for  manslaughter  to  charge  that  the 
defendant  did  feloniously  kill  and  slay  the  do- 
ceased."    Rev.  N.  J.  275.  §  45. 

In  Graves  v.  i^ate,  45  N.  J.  L.  203.  it  was 
held  that  an  indictment  charging,  in  a  general 
form,  the  perpetration  of  a  murder  without 
indicating  which  of  the  two  felonies  into  which 
that  offense  was  divided  by  the  statute,  was 
sufficient  to  fulfill  the  constitutional  require- 
ment of  informing  the  defendant  of  the  nature 
and  cause  of  the  accusation  against  liim.  The 
effect  of  the  statute,  Chirf  Jmtice  Beasley 
said,  was  neither  to  add  any  case  to  nor  take 
any  case  from  the  class  of  crimes  which,  at 
common  law,  was  denominated  murder,  for 
every  act  that  was  murder  at  common  law  was 
still  murder  in  New  Jersey.  What  the  statute 
effected,  he  said,  was  to  distribute  the  offense 
into  two  classes  for  the  sake  of  adjusting  the 
punishment.  In  the  same  case  in  tne  court  of 
errors  and  appeals.  45  N.  J.  L.  847,  ^58,  46 
Am.  Rep.  778. Chancellor  Runyon. after  obsery- 
ing  that  the  legislature,  in  declaring  what  shall 
constitute  murder  *in  the  first  de«jree,and[<J58 
what  murder  of  the  second,  created  no  new 
crimes,  but  merely  made  a  distinction  with  a 
view  to  a  difference  in  the  punishment  be- 
tween the  most  heinous  and  the  less  aggravated 
jirades  of  the  crime  of  murder,  said:  "When 
the  legislature,  commendably  simplifying  the 


ooBlj,  etc,  shoot  off  and  discharge,  and  by  means 
sad  foroe  of  flrunpowder  and  leaden  balls  did  give 
to  the  person  killed  mortal  wounds,  but  which  fails 
to  charge  that  the  homicidal  act: was  done  f  eloni> 
oosly.  Is  insufficient.    State  v.  Herreil,  97  Mo.  106. 

An  indictment  for  murder,  charging  that  d&- 
fundant  ^willfuliy  and  of  his  oalice  aforethought, 
feloniously  did  Icili  and  murder  one  A  with  a  knife, 
a  sharp  edged  instrument  and  deadly  weapon."  and 
adding,  *^romifliich  said  cutting  and  wounding 
the  said  .  .  .  did  then  and  there  die,**  .  .  • 
is  Dot  sufficient  without  the  words  last  quoted  but, 
if  not,  the  words  *'8aid  .  .  .  **  could  refer  to  no 
one  Imt  A.    Alf  ord  v.  Com.  8i  Ky.  623. 

An  indictment  under  the  statute,  for  willful  and 
malicious  shooting  and  woundmgwith  intejitto 
kill,  need  not  charge  that  the  act  was  done  felonl- 
ously.    Cuodifl  v.  Com.  88  Ky.  198. 

It  to  absolutely  necessary  to  state  in  an  indict- 
ment for  murder,  that  deceased  died  of  the  injury 
that  he  received.  United  States  v.  Barber,  9  Mac- 
key,  T9. 

An  Indictment  setting  forth  with  great  particu- 
larity all  the  facts  necessary  to  constitute  murder 
is  sufficient.    Territory  v.  0*DonneU,  4N.  M.  86. 

A  count  in  an  indictment  for  the  murder,  al- 
leging that  the  killing  was  with  malice  **af  ore- 
thought,**  is  not  equivalent  to  the  necessary 
allegation  that  the  killing  was  with  malice  '^afore- 
thoagbt.*'    Orifflth  V.  State,  90  Ala.  688. 

An  iodietment  for  murder  must  aver  both  the 
time  and  place  of  the  death  of  the  person  murdered. 
BaU  V.  United  States,  140  U.  S.  U8  (85: 377). 

A  complaint  before  an  examining  magistrate,  al- 
Isgea  that  the  accused  **then  and  there  unlawfully, 
willfully,  maliciously,  and  feloniously,  and  of  his 
deliberate  and  premeditated  malice,  did  idil  and 
morder**  two  persons  named,  .  .  .  although  in- 
format  charges  murder.  Haunstein  v.  State,  81 
Neb.  112. 

An  indictment  alleging  that  at  a  certain  time  and 
place  defendant  purposely  and  of  deliberate  and 
premeditated  malice  killed  the  deceased  by  then 
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and  there  shooting  him  In  the  body  with  a  double- 
barreled  shot  gun  sufficiently  charffes  murder, 
although  it  omits  many  well  known  features  of 
the  common  law  indictment,  .  .  .  such  as  stat- 
ing that  the  weapon  was  loaded,  and  the  part  of 
the  body  in  which  the  wound  was  inflicted,  and 
that  the  deceased  died  thereof.  United  States  v. 
Clark.  48  Fed.  Rep.  688. 

An  mdictment  which  charges  that  the  accused 
did,  with  malice  aforethought,  kill  the  person  de- 
ceased by  shooting  him  with  a  pistol,  sufficiently 
charges  murder  of  the  first  degree.  Banks  v.  State, 
24  Tex.  App.  659. 

An  indictment  for  manslaughter  in  the  fourth 
degree  that  at  0  county,  Jan.  1, 1888,  the  defendant 
did  kill  A  by  then  and  there  discharging  a  gun, 
whereby  he  received  injuries  causing  his  death  but 
not  stating  that  they  caused  death  at  the  pl'tce 
and  time  mentioned.  Is  not  certain  or  definite 
enough.    State  v.  Sundheimer,  93  Mo.  81L 

An  indictment  for  an  assault  with  a  knife  with  In- 
tent to  commit  murder  in  a  place  of  exclusively 
Federal  jurisdiction,  but  not  alleging  a  striking 
with  the  knife  or  the  inflicting  of  wounds  tending  to 
produce  death,  charges  no  Federal  oflfense,  since 
there  is  no  such  crime  as  assault  with  intent  to  com- 
mit murder  named  in  the  United  States  statut*^; 
and  it  cannot  be  sustained  as  for  attempt  to  murder, 
because  of  the  insufficiency  of  the  allegations:  and 
no  punishment  is  provided  for  simple  assault  in 
such  a  place  in  such  a  case.  United  States  v.  Bam- 
aby,  51  Fed.  Rep.  20. 

An  indictment,  under  Mo.  Rev.  Stat.  1879  9  1263, 
for  a  felonious  assault  with  a  deadly  weapon  with 
intent  to  kill,  which  unnecessarily  avers  that  the 
assault  was  by  shooting,  is  not  bad  because  it  does 
not  allege  that  the  shooting  was  done  feloniously, 
since  the  statute  makes  the  assault  itself  a  felony. 
State  V.  Doyle.  107  Mo.  86. 

An.lndictroent  charging  an  assault  with  an  azo 
need  not  descrit>e  the  axe  for  the  purpose  of  show- 
ing it  to  be  a  deadly  weapon.  State  v.  Shields,  HO 
N.  a  497. 
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This  case  was,  so  far  as  the  question  of  di- 
rect taxation  is  concerned,  docidod  b^  aa  UDdi- 
Tided  court;  for,  although  I£r,  JuhUce  Nelson 
dissented  from  the  opinion,  it  was  not  on  the 
ground  that  the  tax  was  a  direct  tax,  but  on 
another  question. 

Some  years  after  this  decision  the  matter 
again  CHme  here  for  adjudication,  in  the  cafte 
of  acholey  ▼.  Bew,  90  U.  S.  28  Wall.  881  [28: 
99].  The  issue  there  in  vrltred  was  the  validity 
of  a  tax  placed  by  a  United  States  statute  on 
the  right  to  take  real  estate  by  inheritance. 
The  collection  of  the  tax  was  resisted  on  the 
ground  that  it  was  direct.  The  brief  expressly 
urged  this  contention,  and  said  the  tax  in  ques- 
tion was  a  tax  on  land,  if  ever  there  was  one. 
It  discussed  the  Hylton  case,  referred  to  the 
language  used  by  the  various  Judges,  and 
•ought  to  place  upon  it  the  construction  which 
we  are  now  urged  to  give  it,  and  which  has 
been  so  often  rejected  by  this  court 

This  court  again  by  its  unanimous  Judgment 
answered  all  these  contentions.  I  quote  its 
language: 

"Support  to  the  first  objection  Is  attempted 
to  be  drawn  from  that  clause  of  the  Constitu- 
tion which  provides  that  direct  taxes  shall  be 
apportioned  among  the  several  states  which 
may  be  included  within  the  Union,  according 
to  their  respective  numbers;  and  also  from  the 
clause  which  provides  that  no  capitation  or 
other  tax  shall  be  laid  unless  in  proportion  to 
census  or  amended  enumeration;  but  it  is  clear 
that  the  tax  or  duty  levied  by  the  Act  under 
consideration  is  not  a  direct  tax  within  the 
635]  meaning  of  either  of  those  'provisions. 
Instead  of  that  it  is  plainly  an  excise  tax  or 
dutj,  authorized  by  section  eight  of  article  one, 
which  vests  the  power  in  Congress  to  lay  and 
collect  taxes,  duties,  imposts,  and  excise9.  to 
pay  the  debts,  and  provide  for  the  common 
defense  and  general  welfare.  .  .  . 

"Indirect  taxes,  such  as  duties  of  impost  and 
excises,  and  every  other  description  of  the  same, 
must  be  uniform,  and  direct  taxes  must  be  laid 
in  proportion  to  the  census  or  enumeration  as 
remodeled  in  the  14th  Amendment.  Taxes  on 
lands,  houses,  and  other  permanent  real  estate 
have  always  been  deemed  to  be  direct  taxes,  and 
capitation  taxes,  by  the  express  words  of  the 
Constitution,  are  within  the  same  category, 
but  it  has  never  been  decided  that  any  other 
legal  exactions  for  the  support  of  the  Federal 

Covernment  fall  within  the  condition  that  un- 
»•  laid  in  proportion  to  numbers  that  the  as- 
sessment is  invalid. 

Whether  direct  taxes,  in  the  sense  of  the 
Constitution,  comprehended  any  other  tax 
than  a  capitation  tax  and  a  tax  on  land  Is  a 
question  not  absolutely  decided,  nor  is  it  neces- 
sary to  determine.  That  the  term  does  not 
include  the  tax  on  income  which  cannot  be 
distinguished  in  principle  from  a  succession 
tax  such  as  the  one  involved  in  the  present 
controversy.'* 

What  language  could  more  clearly  and  forc- 
ibly reaffirm  the  previous  rulings  ox  the  court 
upon  tills  subject?  What  stronger  indorse- 
ment could  be  given  to  the.  construction  of  the 
Constitution,  which  had  been  given  In  the 
fiylton  case,  and  which  had  been  adopted 
and  adhered  to  by  all  branches  of  the  govern- 
ment, almost  from  the  hour  of  Its  establish- 
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men t  ?  It  is  worthy  of  note  that  the  court  hen 
treated  the  decision  in  the  Hylton  case  m  con- 
veying the  view  that  the  only  direct  taxes 
were  "taxes  on  land  and  appurtenances.**  In 
so  doing  it  necessarily  again  adopted  the  sag- 
gestion  of  the  Justices  there  made,  thus  Bak- 
ing them  the  adjudged  conclusions  of  this 
court  It  is  too  late  now  to  destroy  the  fotos 
of  the  opinions  in  that  case  by  qualnyinc  thea 
as  mere  dicta  when  they  have  ^ain  and  agdn 
been  expressly  approved  by  this  court 

If  there  were  left  a  doubt  at  to  what  this  es- 
tablished construction  *is,  it  seems  to  be  [6311 
entirely  removed  by  the  case  of  Springer  v. 
UtiiUd  States,  102  U.  8.  586  [26:258].  Springer 
was  assessed  for  an  iqcome  tax  on  his  proKs- 
sional  earnings  and  on  the  interest  on  United 
States  bonds.  He  declined  to  pay.  His  real 
estate  was  sold  in  consequence.  The  suit  in- 
volved the  validity  of  the  tax,  as  a  basis  for 
the  sale.  Again  every  question  now  prcacDtri 
was  urged  upon  this  court  The  l>ri^  of  the 
plaintiff  in  error.  Springer,  made  the  mosteo- 
pious  references  to  the  economic  writers.  Con- 
tinental and  English.  It  cited  the  q;>inioes  of 
the  framers  of  the  Constitution.  It  contaiaad 
extracts  from  the  iournals  of  the  conventioM, 
and  marshaled  the  authorities  in  extemivs 
and  impressive  array.  It  reiterated  the  arga- 
ment  against  the  Talidity  of  an  tnoome  tax 
which  included  rentals.  It  Is  a!ao  asserted 
that  the  Hylton  case  was  not  authority,  bees— 
the  expression  of  the  Judges,  in  regm  to  say- 
thing  except  the  carriage  tax,  were  mere  dte. 

The  court  adhered  to  the  ruling  annoonoed 
in  the  previous  cases  and  held  that  the  tax  «st 
not  direct  within  the  meaning  of  the  Coartita- 
tion.  It  re-examined  and  answered  everj- 
tbing  advanced  here,  and  said,  in  sumndaf 
up  the  case: 

"Our  condusions  are  that  direct  taxes,  with- 
in the  meaning  of  the  Constitution,  are  otij 
capitation  taxes,  as  expressed  in  that  lostm- 
ment,  and  taxes  on  real  estate,  and  that  the  tu 
of  which  the  plaintiff  in  error  complniosdii 
within  the  category  of  an  excise  or  da^.* 

The  facts,  then,  are  biiefly  these:  At  te 
very  birth  of  the  government  a  contwHoa 
arose  as  to  the  meaning  of  the  word  '*diieeL* 
That  controversy  was  detennined  by  the  k|li> 
lative  and  executive  departments  or  the  got* 
ernment  Their  action  came  to  this  eooft  lor 
review.and  it  was  approved.  Sveir  Jodgs  of 
this  court  who  expressed  an  opinion,  asdi 
use  of  language  which  clearly  showed  thst  hs 
thought  that  the  word  "direct"  in  the  OoMlita* 
tion  applied  only  to  capitation  taxes  and  taw 
directly  on  land.  Thereafter  the  constraeiloa 
thus  given  was  accepted  everrwhera  as  dsis* 
itive.  The  matter  came  agiSn  and  aiaia  is 
this  court,  and  In  every  case  the  cvigiasl  n^ 
ing  was  adhered  to.  The  suggestions  iMdsia 
the  Hylton  case  were  adopted  here,  uMiJ|s 
*the  last  case  here  decided,  reviewing  [681 
all  the  others,  this  court  said  that  diroot  turn 
within  the  meaning  of  the  CoostitnlkM  mi 
only  taxes  on  land  and  capitation  taxes.  Mm 
now,  after  a  hundred  years,  after  losf^^ 
tinned  action  by  other  departmenti  ofw 
government,  and  after  repeated  adjudlcstlflai 
of  this  court,  this  interpretai km  Is  overthrova. 
and  the  Congress  is  declared  not  to  haft  • 
power  of  taxation  which  may  at  soom  tim^^ 
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M  hat  in  the  past,  prore  necessary  to  the  very 
existence  of  the  gOTernment.  By  what  process 
of  reasoning  is  this  to  be  done?  By  resort  to 
theories,  in  order  to  constrae  the  word  "direct" 
in  its  economic  sense,  instead  of  in  accordance 
with  its  meaning  in  the  Constitution,  when  the 
?ery  result  of  the  history  which  I  hare  thus 
briefly  recounted  is  to  show  that  the  economic 
ooDstmctlon  of  the  word  was  repudiated  by  the 
framers  themselves,  and  has  been  time  and 
time  again  rejected  by  this  court;  by  a  resort 
to  the  language  of  the  framers  and  a  review  of 
their  opinions,  although  the  facts  plainly  show 
that  they  themselves  settled  the  question  which 
the  court  now  virtually  unsettles.  In  view  of 
all  that  has  taken  place  and  of  the  many  de- 
dsions  of  this  court,  the  matter  at  issue  here 
OD£ht  to  be  regarded  as  closed  forever. 

The  injustice  and  harm  which  must  always 
result  from  overthrowing  a  long  and  settled 
practice  sanctioned  by  Uie  decisions  of  this 
court,  could  not  be  better  illustrated  than  by 
the  example  which  this  case  affords.  Under 
the  income  tax  laws  which  prevailed  in  the 
past  for  many  years,  and  which  covered  every 
conceivable  source  of  income,  rentals  from 
real  estate,  and  everything  else,  vast  sums  were 
collected  from  the  people  of  the  United  States. 
The  decision  here  rendered  announces  that 
those  sums  were  wrongfully  taken,  and  there- 
in, it  aeema  to  me,  creates  a  claim  in  equity 
and  good  conscience  against  the  government 
for  an  enormous  amount  of  money.  Thus, 
from  the  change  of  view  by  this  court,  it  hap- 
pens that  an  Act  of  Congress,  passed  for  the 
{mrpoae  of  raising  revenue,  in  strict  conform* 
ty  with  the  practice  of  the  government  from 
the  earliest  Ume  and  in  accordance  with  the 
oft-repeated  decisions  of  this  court,  furnishes 
688jthe*occasion  for  creating  a  claim  against 
the  government  for  hundreds  of  millions  of 
dollars;  I  say,  creating  a  claim,  because  if  the 
government  be  in  sood  conscience  bound  to 
refund  that  which  Has  been  taken  from  the 
citizen  in  violation  of  the  Constitution,  al- 
though the  technical  right  may  have  disap- 
peared bj  lapse  of  time,  or  because  the  decis- 
ions of  this  court  have  misled  the  citizen  to 
his  grievous  injury,  the  equity  endures,  and 
will  present  itself  to  the  conscience  of  the  gov- 
ernment. This  consequence  shows  how  neces- 
sary it  ia  that  the  court  should  not  overthrow 
its 'past  decisions.  A  distinguished  writer 
aptly  points  out  the  wrong  which  must  result 
to  sociej^  from  a  diifting  judicial  interpreta- 
tion.   He  says: 

"If  results  and  maxims  of  law  were  to  ebb 
and  flow  with  the  taste  of  the  judge,  or  to  as- 
inine that  shape  which  in  his  faocv  best  be- 
comes the  times;  if  the  decisions  of  one  case 
were  not  to  be  ruled  by,  or  depend  stall  upon 
further  determinations  in  other  cases  of  a  like 
nature,  I  should  be  glad  to  know  what  person 
would  venture  to  purchase  an  estate  without 
first  having  the  judgment  of  a  court  of  justice 
respecting  the  identical  title  which  he  means 
to  purcliMe?  No  reliance  could  be  had  upon 
precedents;  former  resolutions  upon  titles  of 
the  same  kind  could  afford  him  no  assurance 
at  alL  Nay,  even  a  decision  of  a  court  of  jus- 
tice upon  the  ver^  identical  title  might  be 
again  drawn  into  dispute;  the  taste  and  fashion 
of  the  times  might  be  improved,  and  on  that 
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ground  a  future  judge  might  hold  himself  at 
liberty  (if  not  consider  It  his  duty)  to  pay  as 
little  regard  to  the  maxims  and  decisions  of 
his  predecessor  as  that  predecessor  did  to  the 
maxims  and  decisions  of  those  who  went  be- 
fore him.**  Fearne,  Contingent  Remainders 
(London  ed.  1801)  p.  264. 

The  disastrous  consequence  to  flow  from  dis- 
regarding settled  decisions  thus  cogently  de- 
scribed must  evidently  become  greatly  magni- 
fied in  a  case  like  the  present,  when  the  opinion 
of  the  court  affects  fundamental  principles  of 
the  government  by  denying  an  essential  power 
of  taxation  *leng  conceded  to  exist  and[639 
often  exerted  by  Congress.  If  it  was  necessary 
that  the  previous  decisions  of  this  court  should 
be  repudiated,  the  power  to  amend  the  Consti- 
tution existed  and  uiould  have  been  availed  of. 
Bince  the  Hylton  case  was  decided  the  Consti- 
tution has  been  repeatedlv  amended.  The 
construction  which  confined  the  word  **direct*' 
to  capitation  and  land  taxes  was  not  changed 
by  these  amendments,  and  it  should  not  now 
be  reversed  by  what  seems  to  me  to  be  a  judi- 
cial amendment  of  the  Constitution. 

The  finding  of  the  court  in  this  case,  that 
the  inclusion  of  rentals  from  real  estate  In  an 
income  tax  makes  it  direct  to  that  extent  is,  in 
my  judgment,  conclusively  denied  by  the  au- 
thorities, to  which  I  have  referred,  and  which 
establish  the  validitv  of  an  income  tax  in  itself. 
Hence,  I  submit,  the  decision  necessarily  re- 
verses the  settled  rule  which  it  seemingly 
adopts  in  part  Can  there  be  serious  doubt 
that  the  question  of  the  validity  of  an  income 
tax,  in  which  the  rentals  of  real  estate  are  in- 
cluded, is  covered  by  the  decisions  which  say 
that  an  income  tax  is  generically  indirect,  and 
that  therefore  it  is  valid  without  apportion- 
ment? I  mean,  of  course,  could  there  be  any 
such  doubt  were  it  not  for  the  present  opinion 
of  the  court?  Before  undertaking  to  answer 
this  question  I  deem  ft  necessary  to  consider 
some  arguments  advanced  or  suggestions 
made. 

1st.  The  opinions  of  Tnrgot  and  Smith  and 
other  economists  are  cited,  and  it  is  said  that 
their  views  were  known  to  the  framers  of  the 
Constitution;  and  we  are  then  referred  to  the 
opinion  of  the  framers  themselves.  The  ob- 
ject of  the  collocation  of  these  two  sources  of 
authority  is  to  show  that  there  was  a  concur- 
rence between  them  as  to  the  meaning  of  the 
word  * 'direct."  But,  in  order  to  reach  this 
conclusion,  we  are  compelled  to  overlook  the 
fact  that  this  court  has  always  held,  as  appears 
from  the  preceding  cases,  that  the  opinions  of 
the  economists  threw  little  or  no  light  on  the 
interpretation  of  the  word  ''direct"  as  found 
in  the  Constitution.  And  the  whole  effect  of 
the  decisions  of  this  court  is  to  establish  the 
proposition  that  the  word  has  a  different  sig- 
nificance in  the  Constitution  from  that  which 
Smith  and  Turgot  have  given  to  it  when  used 
in  a  general  economic  sense.  Indeed,  it  Beems 
to  me*that  the  conclusion  deduced  f  rom[640 
this  line  of  thought  itself  demonstrates  its  owu. 
unsoundness.  What  is  that  conclusion?  That 
the  framers  well  understood  the  meaning  of 
direct. 

Now,  it  seems  evident  that  the  framers,  who 
well  understood  the  meaning  of  this  word, 
have  themselves  declared  in  the '  most  positive 
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way  that  it  fihall  not  be  here  construed  fn  the 
seDse  of  Smith  and  Turgot.  The  Congress  which 
passed  the  Carriage  Tax  Act  was  composed 
largely  of  men  who  had  participated  in  fram- 
ing the  Constitution.  That  Act  was  approved 
by  Washington,  who  had  presided  over  the 
deliberations  of  the  Convention.  Certainly 
Washington  himself,  and  the  majority  of  the 
framers,  if  they  well  understood  the  sense  in 
which  tlie  word  '*direct"  was  used,  would  have 
declined  to  adopt  and  approve  a  taxing  Act, 
which  clearly  violated  the  provisions  of  the 
Constitution,  if  the  word  "airect"  as  therein 
used  bad  the  meaning  which  must  be  attached 
to  it,  if  read  by  the  light  of  tlie  theories  of 
Turgot  and  Adam  Smith.  As  has  already 
been  noted,  all  the  Judges  who  expressed 
opinions  in  the  Hylton  case  suggested  that 
"direct,"  in  the  constitutional  sense,  referred 
only  to  taxes  on  land  and  capitation  taxes. 
Could  they  have  possibly  made  this  suggestion 
if  the  word  had  been  used  as  Smith  and  Turgot 
used  it?  It  is  immaterial  whether  the  sug- 
gestions of  the  judges  were  dicta  or  not.  They 
could  not  certainly  have  made  this  intimation, 
if  Uiey  understooa  the  meaning  of  the  word 
"direct,"  asbeiog  that  which  it  must  have  im- 
ported if  construed  according  to  the  writers 
mentioned.  Take  the  language  of  Mr,  Justice 
Paterson :  "/  have  never  entertained  a  doubt 
that  the  principal,  I  will  not  eay  the  only,  oh- 
jecte  that  the  framers  of  the  Oonttitution  con- 
templated as  falling  within  tJie  rule  cf  appor- 
tionment vere  a  capitation  tax  and  a  tax  on 
land,"  He  had  borne  a  conspicuous  part  in 
the  Convention.  Can  we  say  that  he  under- 
stood the  meaning  of  the  framers,  and  yet 
after  the  lapse  of  a  hundred  years,  fritter  away 
that  language  uttered  by  him  from  this  bench 
in  the  first  great  case,  in  which  this  court  was 
called  upon  to  interpret  the  meaning  of  the 
word  "direct?"  It  cannot  be  said  that  his  lan- 
guage was  used  carelessly  or  without  a  know- 
ledge of  its  great  import  The  debate  upon 
641]  the  passage  *of  the  Carriaj^e  Tax  Act 
had  manifested  divergence  of  opinion  as  to  the 
meaning  of  the  word  "direct.  The  magni- 
tude of  the  issue  is  shown  by  all  contempo- 
raneous authority  to  have  been  deeply  felt  and 
its  far-reaching  consequence  was  appreciated. 
Those  controversies  came  here  for  settlement 
and  were  then  determined  with  a  full  knowl- 
edge of  the  importance  of  the  issues.  Tliey 
•hould  not  be  now  re-opened. 

The  argument,  then,  it  seems  to  me,  reduces 
itself  to  this :  That  the  framers  well  knew  the 
meaning  of  the  word  "direct;"  that  so  well 
understanding  it  they  practically  interpreted 
it  in  such  a  way  as  to  plainly  indicate  that  it 
had  a  sense  contrary  to  that  now  given  to  it  in 
the  view  adopted  by  the  court.  Although 
they  thus  comprehended  the  meaning  of  the 
word  and  interpreted  it  at  an  early  day,  their 
interpretation  is  now  to  be  overthrown  by 
resorting  to  the  economists  whose  construc- 
tion was  repudiated  by  them.  It  is  thus 
demonstrable  that  the  conclusion  deduced  from 
the  premise  that  the  framers  well  understood 
the  meaning  of  the  word  "direct,"  involves  a 
fallacy.  In  other  words,  that  it  draws  a  faulty 
conclusion,  even  if  the  predicate  upon  which  the 
conclusion  is  rested  be  fully  adnutted.  But  I 
do  not  admit  the  premise.     The  viewa  of  the 
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framers  cited  in  the  argument  coociosivny 
show  that  they  did  not  well  understand,  bol 
were  in  ereat  doubt  as  to  the  meaning  of  the 
word  "direct."    The  use  of  the  word  wu  the 
result  of  a  compromise.    It  was  accepted  as 
the  solution  of  a  difficulty  which  threatened  to 
frustrate  the*  hopes  of  those  who  looked  opoo 
the  formation  of  a  new  government  as  ahso- 
lutely  necessary  to  escape   the  condiiioo  of 
weakness  which  the  Arlides  of  Confcderatioa 
had  shown.    Those  who  accepted  the  com- 
promise viewed  the  word  in  different  hghts 
and  expected  different  results  to  flow  from  iti 
adoption.    This  was  the  natural  resnlt  of  the 
struggle  which  was  terminated  by  the  adoptioQ 
of  the  provision  as  to  representation  and  direct 
taxes.     That  warfare  of  opinion  bad  txeo 
engendered  by  the   existence   of  riavery  ia 
some  of  the  states,  and  was  the  conseqaenoe  of 
the  conflict  of  interest  thus  brought  aboot   Is 
reaching  a  settlement  the  minds  of  those  who 
acted  on  it  were  naturally  concerned  io  the 
main  with  the  cause  of  the  intention  r642 
and  not  with  the  other  things,  which  had  heea 
previously  settled  by  the  convention.    TInii, 
whilst  there  was  in  all  probability  cleamesi  of 
vision  as  to  the  meaning  of  the  word  "direct." 
in  relation  to  its  bearing  on  slave  property, 
there  was  inattention  io  regard  to  other  tbinp, 
and  there  was,  therefore  diverse  opinions  uto 
its  proper  signification.    That  such  was  tb« 
case  in  regard  to  many  other  clauses  of  tbe 
Constitution  has  been  shown  to  be  the  case  bf 
those  great  controversies  of  the  past  wbici 
have  l^en  peacefully  settled  by  the  adindics- 
tions  of  this  court.      Whilst  ihis  difureocs 
undoubtedly  existed,  as  to  the  effect  U>  bt 
given  the  word  "direct,"  the  consensus  of  tiM 
majority  of  the  framers  as  to  its  meaniog  vts 
shown  oy  the  passage  of  the  Carnaj^e  Tu 
Act.    That  consensus  found  adequate  cxprn- 
sion  in  the  opinions  of    the  Justices  io  tbt 
Hylton  case,  and  in  the  decree  of  this  court 
there  rendered.   The  passage  of  that  Act,  thou 
opinions  and  that  decree,  settled  the  proposiiioi 
that  the  word  applied  only  to  capiutioa  uxei 
and  taxes  on  land. 

Nor  does  the  fact  that  there  was  differctoi 
in  the  minds  of  the  framers  as  to  tbe  meftt* 
ing  of  the  word  "direct"  weaken  tbe biid- 
ine  force  of  the  interpretation  pl*oed  apM 
that  word  from  the  beginning.  For,  if  nd 
difference  existed,  it  is  certainly  sound  to  bold 
that  a  contemporaneous  solution  of  adoabtfil 

auestion,  which  has  been  often  oonflmied  bf 
lis  court,  should  not  now  be  reverted.  Tbt 
framers  of  the  Constitution,  the  membsn  of 
the  earliest  Congress,  the  illustrious  mas  int 
called  to  the  oflSce  of  Chief  Executive,  ibi 
jurists  who  first  sat  In  this  court,  two  of  wbo« 
had  borne  a  great  part  in  tbe  labors  of  ibi 
convention,  all  of  whom  dealt  with  thisdooM- 
f  ul  question,  surely  occupied  a  higher  vaattfi 
ground  for  its  correct  solution  than  do  tboM 
of  our  day.  Here  then  is  the  dilemma:  if  tbi 
framers  understood  the  meaning  of  tbs  won 
direct  in  tbe  Constitution,  the  practlcsl  rfc^ 
which  they  gave  to  it  should  remain  wi^ 
turbed ;  if  they  were  in  doubt  as  to  the  wm* 
ing,  the  interpretation  long  slnoe  aatbodtt- 
tively  afllxed  to  it  should  be  upheld. 

2d.  Nor  do  I  think  any  light  is  throws  fp« 
the  question  of  whether  the  tax  hcie  ssdc 
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643]oon8lderatioii  is  director  indirect,  *by  re* 
f erring  to  the  principle  of  "taxation  wituout 
representation/^  and  the  great  struggle  of  our 
fraefathers  for  its  enforcement.  It  cannot  be 
said  that  the  Congress  which  passed  this  Act 
wss  not  the  representative  body  fixed  by  the 
Constitution.  JN'or  can  it  be  contended  that 
the  struggle  for  the  enforcement  of  the  princi- 
ple in  volred  the  contention  that  representation 
•hould  be  in  exact  proportion  to  the  wealth 
taxed.  If  the  argument  be  used  in  order  to 
draw  the  inference  that,  because  in  this  in- 
6ttnce,  the  indirect  tax  imposed  will  operate 
differently  through  various  sections  of  the 
country,  therefore  that  tax  should  be  treated 
•8  direct,  it  seems  to  me  it  Is  unsound.  The 
right  to  tax  and  not  the  effects  which  may  fol- 
low from  its  lawful  exercise  is  the  only  Judi- 
dal  qneetion  which  this  court  is  called  upon 
to  consider.  If  an  indirect  tax,  which  the 
(>>n8titution  has  not  subjected  to  the  rule  of 
apportionment,  Is  to  be  held  to  be  a  direct  tax, 
heouise  it  will  bear  upon  aggregations  of  prop- 
my  in  different  sections  of  the  country,  ac- 
cording to  the  extent  of  such  aggregations, 
*thcn  the  power  is  denied  to  Congress  to  do 
that  which  the  Constitution  authorizes,  because 
the  exercise  of  a  lawful  power  is  supposed  to 
work  out  a  result,  which  in  the  opinion  of  the 
court,  was  not  contemplated  by  the  fathers. 
If  this  be  sound,  then  every  question  which 
has  been  determined  in  our  past  history  is 
now,  stiU  open  for  judicial  reconstruction. 
The  Justness  of  tariff  legislation  has  turned 
upon  the  assertion  on  the  one  hand,  denied  on 
the  other,  that  it  operated  unequally  on  the 
inhabitants  of  different  sections  of  the  coun- 
try. Those  who  opposed  such  Icgislat  ion  have 
always  contended  that  iis  necessary  effect  was 
not  only  to  put  the  whole  burden  upon  one 
section,  but  also  to  directly  eurich  certain  of 
onr  citizens  at  the  expense  of  the  rest,  and 
thus  build  up  great  forlunes  to  the  benefit  of 
the  few,  and  the  detriment  of  the  many. 
Whether  this  economic  contention  be  true  or 
untrue  is  not  the  question.  Of  course,  I  in- 
timate no  view  on  the  subject.  Will  it  be 
laid  that  if  to-morrow  the  personnel  of  this 
court  should'  be  changed,  it  could  deny  the 
power  to  enact  tariff  legislation  which  has 
been  admitted  to  exist  in  Congress  from  the 
banning,  upon  the  ground  that  such  legisla- 
tion benefically  affects  one  section  or  set  of 
C44]people  *to  the  detriment  of  others,  with- 
in the  spirit  of  the  Constitution,  and  therefore 
constitutes  a  direct  tax? 

8d.  Nor,  in  my  judgment,  does  any  force 
result  from  the  argument  that  the  framers  ex- 
pected direct  taxes  to  be  rarely  resorted  to, 
and,  as  the  present  tax  was  imposed  without 
public  necessity,  it  should  be  declared  void. 

It  seems  to  me  that  this  statement  begs  the 
whole  question,  for  it  assumes  that  the  Act 
now  before  us  levies  a  direct  tax,  whereas  the 

Suestion  whether  the  tax  is  direct  or  not  is 
le  very  issue  involved  in  this  case.  If  Con- 
gress now  deems  it  advisable  to  resort  to  cer- 
tain forms  of  indirect  taxation  which  have 
been  frequently,  though  not  continuously, 
availed  of  in  the  past,  1  cannot  see  that  its  so 
doing  affords  any  reason  for  converting  an  in- 
direct into  a  direct  tax  in  order  to  nullify  the 


method  of  taxation,  or  the  presence  of  an 
exigency  which  requires  its  adoption,  is  a 
purely  legislative  question.  It  seems  to  me 
that  ft  violates  the  elementary  distinction  be- 
tween the  two  departments  of  the  govern- 
ment to  allow  an  opinion  of  this  court  upon 
the  necessity  or  expediency  of  a  tax  to  affect 
or  control  our  determination  of  the  existence 
of  the  power  to  impose  it. 

But  I  pass  from  these  considerations  to  ap- 
proach the  question  whether  the  inclusion  of 
rentals  from  real  estate  in  an  income  tax  ren- 
ders such  a  tax  to  that  extent  "direct"  under 
the  Constitution,  because  it  constitutes  the  im- 
position of  a  direct  tax  on  the  land  itself. 

Does  the  inclusion  of  the  rentals  from  real  es- 
tate in  the  sum  going  to  make  up  the  aggregate 
irtcomefrom  which  (in  order  to  arrive  at  taxable 
income)  is  to  be  deducted  insurance,  repaint, 
losses  in  business,  and  four  iliousand  dollars  ex- 
emption, make  the  tax  on  income  so  ascertained 
a  direct  tax  such  real  estate  f 

In  answering  this  question  we  must  neces- 
sarily accept  the  interpretation  of  the  word 
"direct"  authoritatively  given  by  the  history 
of  the  govemroent  and  the  decisions  of  this 
court  just  cited.  To  adopt  that  interpretation 
for  the  general  purposes  of  an  income  tax,  and 
then  repudiate  it  because  of  one  of  the  elements 
of  which  it  is  composed,  would  violate  every 
♦elementary  rule  of  construction.  So,  [O4o 
also,  to  seemingly  accept  that  interpretation  and 
then  resort  to  ttie  framers  and  the  economists  in 
order  to  limit  its  application  and  give  it  a  dif-. 
ferent  significance  is  equivalent  to  its  destruc- 
tion and  amounts  to  repudiating  it  without 
directly  doing  so.  Under  the  settled  interpre- 
tation of  the  word  we  ascertain  whether  a  tax 
be  direct  or  not  by  considering  whether  it  is  a 
tax  on  land  or  a  capitation  tax.  And  the  tax 
on  land,  to  be  within  the  provision  for  appor- 
tionment, must  be  direct.  Therefore  we  have 
two  thinf^s  to  take  into  accojint:  is  it  a  tax  on 
land,  and  is  it  direct  thereon  or  so  immediately 
on  the  land  as  to  be  equivalent  to  a  direct  levy 
upon  it?  To  say  that  any  burden  on  land,  even 
though  indirect,  must  be  ap(X)rtioned  is  not 
only  to  incorporate  a  new  provision  in  the 
Constitution,  but  is  also  to  obliterate  all  the 
decisions  to  which  I  have  referred,  by  constru- 
ing them  as  holding  that  although  the  Consti- 
tution forbids  ooly  a  direct  ta.\  on  land  without 
apportionment,  it  must  be  so  interpreted  as  to 
brmg  an  indirect  tax  on  land  within  its  inhi- 
bition. 

It  is  said  that  a  tax  on  the  rentals  is  a  tax  on 
the  land,  as  if  the  Aet  here  under  consideration 
imposed  an  immediate  tax  on  the  rentals.  This 
statement,  I  submit,  is  a  misconception  of  the 
issue.  The  point  involved  is  whether  a  tax  on 
net  income,  when  such  income  is  made  up  by 
aggregating  all  sources  of  revenue  and  deduct- 
ing repairs,  insurance,  losses  in  business,  ex- 
emptions, etc.,  becomes,  to  the  extent  to  which 
real  estate  revenues  may  have  entered  into  the 

fross  income,  a  direct  tax  on  the  land  itself, 
n  other  words,  does  that  which  reaches  an  \xt 
come,  and  thereby  reaches  rentals  indirectly, 
and  reaches  the  land  by  a  double  indirection, 
amount  to  a  direct  lev^  on  the  land  itself?  It 
seems  to  me  the  question  when  thus  accurately 
stated  furnishes  Its  own  negatiye  response. 


legisUttive  wilL    The  policy  of  any  particular  |  Indeed,  I  do  not  see  how  the  issue  can  be  stated 
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precisely  and  logically  without  making  it  ap- 
parent on  its  face  that  the  inclusion  of  rental 
from  real  property  in  income  is  nothing  more 
than  an  indirect  tax  upon  the  land. 

It  must  be  borne  in  mind  that  we  are  dealing 
not  with  the  want  of  power  in  Congress  to  as- 
646]8es8  real  estate  at  all;  on  *the  contrary,  as 
I  have  shown  at  the  outset.  Congress  has  plenary 
power  to  reach  real  estate  both  directly  and  in- 
directly. If  it  taxes  real  estate  directly,  the 
Constitution  commands  that  such  direct  impo- 
sition shall  be  apportioned.  But  because  an 
excise  or  other  indirect  ta±,  imposed  without 
apportionment,  has  an  indirect  effect  upon 
real  estate,  no  violation  of  the  Constitution  is 
committed,  because  the  Constitution  has  left 
Congress  untrammeted  by  any  rule  of  appor- 
nonment  as  to  indirect  taxes — ^imposts,  duties, 
and  excises.  The  opinions  in  the  Hylton  case, 
so  often  approved  and  reiterated,  the  unan- 
imous views  of  the  text-writers,  all  show  that 
a  tax  on  land,  to  be  direct,  must  be  an  assess- 
ment of  the  land  itself,  either  bv  quantity  or 
▼atuation.  Here  there  is  no  such  assessment 
It  is  well  also  to  bear  in  mind,  in  considering 
whether  the  tax  is  direct  on  the  land,  the  fact 
that  if  land  ^rields  no  rental  it  contributes 
nothing  to  the  income.  If  it  is  vacant,  the  law 
does  not  force  the  owner  to  add  the  rental  value 
to  his  taxable  income.  And  so  it  is  if  be 
occupies  it  himself. 

The  citation  made  by  counsel  from  Coke  on 
Littleton,  upon  which  so  much  stress  is  laid, 
seems  to  me  to  have  no  relevancy.  The  fact 
that  where  one  delivers  or  agrees  to  give  or 
transfer  land  with  all  the  fruits  and  revenues, 
it  will  be  presumed  to  be  a  conveyance  of  the 
land,  in  no  way  supports  the  proposition  that 
an  indirect  tax  on  the  rental  of  land  is  a  direct 
burden  on  the  land  itself. 

Nor  can  I  see  the  application  of  Brown  t. 
Maryland,  25  U.  a  12  Wheat.  419  [6:  678]; 
Wheaton  v.  Petera,  88  U.  8.  8  Pet.  591 
8:  1055J:  Dobbins  v.  Brie  County  Comn.  41 

.  8.  16  Pet.  485  tlO:  10221;  Almy  v.  Cal- 
ifornia, 65  U.  8.  24  How.  1^  [16:  644];  Cuok 
V.  Pennsylvania,  97  U.  8.  666  124:  1015]; 
northern  Cent,  R  Co.  ▼.  Jackson,  74  U.  8.  7 
WalL  262  [19:  88];  Philadelphia  d  8.  M.  8S. 
Co.  ▼.  Pennsylvania,  122  U.  8.  826  [80: 1200], 
1  Inters.  Com.  Rep.  808;  Leloup  v.  Mobile,  127  U. 
8.  640 182: 811], 2  Inters.  Com.  Rep.  184;  Postal 
Telegraph  Co.  v.  Adams,  ante,  p.  810.  All  these 
cases  involved  the  question  whether,  under  the 
Constitution,  if  no  power  existed  to  tax  at  all, 
either  directly  or  indirectly,  an  indirect  tax 
would  be  unconstit  utional.  These  cases  would 
be  apposite  to  this  if  Congress  had  no  power  to 
tax  real  estate.  Were  such  the  case,  it  might 
be  that  the  imposition  of  an  excise  by  Congress 
which  reached  real  estate  indirectly  would  nee- 
647]  essarily  'violate  the  Constitution,  be- 
cause as  it  bad  no  power  in  the  premises,  every 
attempt  to  tax  directly  or  indirectly  would  be 
null.  Here,  on  the  contrary,  it  is  not  denied 
that  the  power  to  tax  exists  in  Congress,  but 
the  question  is.  Is  the  tax  direct  or  indirect  in 
the  constitutional  sense? 

But  it  is  unnecessary  to  follow  the  argument 
further;  for,  if  I  understand  the  opiiuons  of 
this  court  already  referred  to,  they  absolutely 
settle  the  proposition  that  an  inclusion  of  the 
rentals  of  real  estata  in  an  Iqcodm  tax  does  not 
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violate  tb^  Constitution.  At  the  risk  of  repe- 
tition, I  propose  to  go  over  the  cases  again  for 
the  purpose  of  demonstrating  thfs.  In  doing 
so,  let  it  be  understood  at  the  outset  that  I  do 
not  question  the  authority  of  CahsnsY,  Vtrgmim, 
19  U.  8.  6  Wheat  264  [5:2571.  or  OarroU  v. 
CarroU,  57  U.  B.  16  How.  275  fl4:936].  or  any 
other  of  the  cases  referred  to  In  arnmeat  of 
counsel.  These  great  opinions  hold  that  an 
adiudication  need  not  be  extended  beyond  the 
principles  which  It  decides.  Whilst  oonoBdisf 
this,  it  is  submitted  that,  if  decided  cases  do 
directly,  affirmatively,  and  necessarily,  ia 
principle,  adjudicate  the  very  queetiaa  here 
involved,  then  under  the  very  text  of  the  opin- 
ions referred  to,  by  the  court,  they  should 
conclude  this  question.  In  the  first  case,  that 
of  Hylton,  is  there  any  possibility  by  the  s«b- 
tlest  ingenuity  to  reconcile  the  decision  here 
announced  with  what  was  there  established? 

In  the  second  case,  PadJIe  Ins,  Oo.  ▼.  8tmk^ 
74  U.  8.  7  Wall.  488  [19:  95],  the  lerr  wm 
upon  the  company,  its  premiums.  Its  dividends, 
and  net  gains  from  all  sources.  The  case  was 
certified  to  this  court,  and  the  statement  ssde 
by  the  Judges  in  explanation  of  the  qneicioa 
which  they  propounded  says: 

'*The  amount  of  said  premiums,  divldendi, 
and  net  gains  were  truly  stated  in  said  lists  or 
returns.**    Originsl  Record,  p.  27. 

It  will  be  thus  seen  that  the  issue  then  pes- 
sented  was  not  whether  an  income  tax  oa 
business  gains  was  valid,  bat  whether  an  ia- 
come  tax  on  gains  from  business  and  all  other 
net  gains  was  constitutional.  U  nder  this  stats 
of  facts  the  question  put  to  court  was— 

"Whether  the  taxea  paid  by  the  plaiatif. 
and  sought  to  be  recovered  back,  in  this  a^ 
tion,  are  not  direct  taxes  within  the  OMaaiaf 
of  the  Constitution  of  the  United  Sutca." 

*This  tax  covered  revenue  of  every  pos-[M§ 
sible  nature,anditlhereforeappearsself  evidMt 
that  the  court  could  not  have  upheld  thestataii 
without  deciding  that  the  Income  derived  Usm 
realty,  as  well  as  that  derived  from  9S9Cj 
other  source,  might  be  taxed  without  sppor- 
tionment.  It  is  obvious  that  If  the  oooit  md 
considered  that  any  particular  snbjecfatig 
which  the  statute  reached  was  not  ooMtto- 
tionally  included,  It  would  have  been  ohUferf 
by  every  rule  of  safe  judicial  ooodoct  to  qw* 
ify  its  answer  as  to  this  particular  subject 

It  is  Impossible  for  me  to  ooitoelve  that  As 
court  did  not  embrace  in  its  mllnr  the  eomti- 
tutionality  of  an  Income  tax  whkh  indodii 
rentals  from  real  estate,  slnoe,  without  ps»> 
inff  upon  the  question,  it  coold  not  have  ^ 
ciued  the  Issue  presented.  And  another  na 
son  why  it  is  loffically  impossible  thst  tiii 
question  of  the  vaTiditr  of  the  IndoskMof  thi 
rental  of  real  estate  in  an  Income  tax  ooiU 
have  been  overlooked  by  the  court  is  fosad  is 
the  fact  to  which  I  havealreadr  advcrtei  tisi 
this  was  one  of  the  principal  points  orfed 
upon  its  attention,  and  the  argument  eo«m 
all  the  ground  which  haa  been  occupied  kf» 
—indeed,  the  very  citation  from  Coke  spfl* 
Littleton,  now  urged  as  conclusive,  wat  tkn 
made  also  In  the  brief  of  ooonseL  Aid  si 
though  the  return  of  Income,  involved  la  ^ 
case,  was  made  'in  block,**  tlie  vecy  Isot  tkst 
the  burden  of  the  argument  was  thst  to  Is 
dude  rentals  from  raid  nstata,  in  ineesM  is^ 
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jtct  to  taxatioD,  made  such  tax  pro  ianto 
direct,  seems  to  me  to  indicate  that  such  ren- 
tats  liad  entered  into  the  return  made  by  the 
corporation. 

A^in,  in  the  case  of  Seholey  v.  Bew,  90  U. 
8.  28  Wall.  B81  [23: 99],  the  tax  in  question 
was  laid  directly  on  the  right  to  take  real 
eitaie  by  inheritance,  a  right  which  the  United 
8tates  bad  no  power  to  control.  The  case 
ooald  not  have  been  decided,  in  any  point  of 
▼iew,  without  holding  a  tox  upon  that  right 
was  not  direct,  and  that,  therefore,  it  could  be 
levied  without  apportionment  It  is  manifest 
that  the  court  could  not  have  overlooked  the 
qoestion  whether  this  was  a  direct  tax  on  the 
land  or  not,  because  in  the  argument  of  coun- 
id  it  was  said,  if  there  was  any  tax  in  the 
world  that  was  a  tax  on  real  estate  which  was  di  ■ 
640Jrect.  *ihat  was  the  one.  The  court  said  it 
was  ntit,  and  sustained  the  law.  I  repeat  that 
the  tax  there  was  put  directly  upon  the  right 
to  inherit,  which  Congress  had  no  power  to 
reeolate  or  control.  The  case  was  therefore 
creatly  stronger  than  that  here  presented,  for 
Congress  has  a  right  to  tax  real  estate  directly 
with  apportionment  That  decision  cannot  be 
explained  away  by  saying  that  the  court  over- 
looked the  fact  that  Congress  had  no  power  to 
tax  the  devolution  of  real  estate,  and  treated  it 
■fi  a  tax  on  such  devolution.  Will  it  be  said 
of  the  distinguished  men  who  then  adorned 
tbif  bench,  that  although  the  argument  was 
pressed  upon  them  that  this  tax  was  levied  di- 
rectly on  the  real  estate,  they  ignored  the  ele- 
mentary principle  that  the  control  of  the  in- 
hoitance  of  realty  is  a  state  and  not  a  Federal 
fonction  ?  But  even  if  the  case  proceeded 
upon  the  theory  that  the  tax  was  on  the  devolu- 
tion of  the  real  estate  and  was  therefore  .not 
direct,  it  is  not  absolutely  decisive  of  this  con- 
troversy t  If  to  put  a  burden  of  taxation  on 
the  right  to  take  real  estate  by  inheritance 
reaches  realty  only  by  indirection,  how  can  it 
be  said  that  a  tax  on  the  income,  the  result  of 
aU  sources  of  revenue,  including  rentals,  after 
deducting  losses  and  expenses,  which  thus 
reaches  the  rentals  indirectly,  and  the  real  es- 
tate indirectly  through  the  rentals,  is  a  direct 
tax  on  the  real  estate  itself? 

So,  it  is  manifest  in  the  Springer  case  that 
the  same  question  was  necessarily  decided.  It 
seems  obvious  that  the  court  intended  In  that 
case  to  decide  the  whole  question,  including 
the  right  to  tax  rental  from  real  estate  without 
apportionment  It  was  elaborately  and  care 
folly  argued  there  that  as  the  law  included  the 
rentals  of  land  in  the  income  taxed,  and  such 
inclusion  was  unconstitutional,  this,  therefore, 
destroyed  that  part  of  the  law  which  imposed 
the  tax  on  the  revenues  of  personal  property. 
Will  it  be  said,  in  vievfr  of  the  fact  that  in  this 
very  case  four  of  the  Judges  of  this  court  think 
that  tlie  inclusion  of  the  rentals  from  real  es- 
tate in  an  income  tax  renders  the  whole  law 
invalid,  that  the  question  of  the  inclusion  of 
rentals  was  of  no  moment  there,  because  the 
return  there  did  not  contain  a  mention  of  such 
650]renta1s?  Were^thegreat  judges  who  then 
composed  this  court  so  neglectful  that  they  did 
not  see  the  importance  of  a  ouestion  which  is 
now  considered  by  some  of  its  members  so 
vital  that  the  result  in  their  opinion  is  to  annul 
the  whole  law,  more   especially  when  that 


question  was  pressed  upon  the  court  in  argu- 
ment with  all  possible  vigor  and  earnestnessf 
But  I  think  that  the  opinion  in  the  Springer 
case  clearly  shows  that  the  court  did  consider 
this  question  of  importance,  that  it  did  intend 
to  pass  upon  it,  and  that  it  deemed  that  it  had 
decided  all  the  questions  affecting  the  validity 
of  an  income  tax  in  passing  upon  the  main 
issue  which  included  the  others  as  the  greater 
includes  the  less. 

I  can  discover  no  principle  upon  which 
these  cases  can  be  considered  as  any  less  con- 
clusive of  the  right  to  include  rentals  of  land 
in  the  concrete  result,  income,  than  they  are 
as  to  the  right  to  levy  a  general  Income  tax. 
Certainly,  the  decisions  which  hold  that  an 
income  tax  as  such  is  not  direct,  decide  on 
principle  that  to  include  the  rentals  of  real 
estate  in  an  income  tax  does  not  make  it 
direct.  If  embracing  rentals  in  income  makes 
a  tax  on  income  to  that  extent  a  direct  tax  on 
the  land,  then  the  same  word,  in  the  same 
sentence  of  the  Constitution,  has  two  wholly 
distinct  Constitutional  meaning,  and  signifies 
one  thing  when  applied  to  an  income  tax  gen- 
erally, and  a  different  thing  when  applied  to 
the  portion  of  such  a  tax  made  up  in  part  of 
rentals.  That  is  to  say,  the  word  means  one 
thing  wlien  applied  to  the  greater  and  another 
when  applied  to  the  lesser  tax. 

My  inability  to  agree  with  the  court  in  the 
conclusions  which  ft  has  just  expressed  causes 
me  much  regret.  Great  as  is  my  respect  for 
any  view  by  it  announced,  I  cannot  resist  the 
conviction  that  its  opinion  and  decree  in  this 
case  virtually  annuals  its  previous  decisions  in 
regard  to  the  powers  of  Congress  on  the  sub- 
ject of  taxation,  and  is  therefore  fraught  with 
danger  to  the  court,  to  each  and  every  citizen, 
and  to  the  republic.  The  conservation  and 
orderly  devolopment  of  our  institutions  resta 
on  our  acceptance  of  the  results  of  the  past,, 
and  their  use  as  lights  to  guide  our  steps  in  th^ 
future.  Teach  thelesson  that  settled  prinripalsi 
may  be  overthrown  *at  any  time,  and  [651 
confusion  and  turmoil  must  ultimately  resuls. 
In  the  discharge  of  its  function  of  interpreting 
the  Constitution,  this  court  exercises  an  august 
power.  It  sits  removed  from  the  contentions 
of  political  parties  and  the  animonsities  of 
factions.  It  seems  to  me  that  the  accomplish- 
ment of  its  lofty  mission  can  only  be  secured 
by  the  stability  of  its  teachings  and  the  sanc- 
tity which  surrounds  them.  If  the  perma- 
nency of  its  conclusions  is  to  depend  upon  the 
personal  opinions  of  those  who,  from  time  to 
time,  may  make  up  its  membership,  it  will  in- 
evitably become  a  theatre  of  political  strife, 
and  its  action  will  be  without  coherance  or 
consistency.  There  is  no  great  principle  of 
our  constitutional  law,  such  as  the  nature  and 
extent  of  the  commerce  power,  or  the  cur- 
rency power,  or  other  powers  of  the  Federal 
government,  which  has  not  been  ultimately 
defined  by  the  adjudications  of  this  court  after 
lone  and  earnest  struggle.  If  we  are  to  go 
back  to  the  original  sources  of  our  political 
system,  or  are  to  appeal  to  the  writingis  of  the 
economists  in  order  to  unsettle  all  these  great 
principles,  everything  is  lost  and  nothing 
saved  to  the  people.  The  rights  of  every  in- 
dividual are  guaranteed  by  the  safeguards 
which  have  been  thrown  around  them  by  our 
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adjudicattons.  If  these  are  to  be  assailed  and 
overtbrowD,  as  is  tbe  settled  law  of  income 
taxdtion  by  this  opinion,  as  I  understand  it, 
tbe  riffbts  of  property,  so  far  as  tbe  Federal 
Constitution  is  concerned,  are  of  little  wortb. 
My  stronff  convictions  forbid  tbat  I  take  part 
in  a  conclusion  wbicb  seems  to  roe  so  full  of 
peril  to  tbe  country.  I  am  unwilling  to  do  so, 
witbout  reference  to  tbe  question  of  wbat  my 
personal  opinion  upon  tbe  subject  migbt  be  if 
ibe  question  were  a  new  one,  and  was  tbus 
unaffected  by  tbe  action  of  tbe  framers,  tbe 
history  of  tbe  government,  and  tbe  long  line 
of  decisions  by  this  court.  Tbe  wisdom  of 
our  forefathers  in  adopting  a  written  Consti- 
tution has  often  been  impeached  upon  tbe 
theory  tbat  tbe  interpretation  of  a  written 
instrument  did  not  afford  as  complete  protec- 
tion to  liberty  as  would  be  enjoyed  under  a 
Constitution  made  up  of  tbe  traditions  of  a 
free  people.  Writing,  it  has  been  said,  does 
not  insure  greater  stability  than  tradition  does, 
6521white  it 'destroys  flexibility.  Tbe  answer 
has  aiwaysbeen  tbat  by  tbe  foresight  of  tbe 
fathers  the  construction  of  our  written  Con- 
BtituUon  was  ultimately  confided  to  this  body, 
which,  from  the  nature  of  its  Judicial  struc- 
ture, could  always  be  relied  upon  to  act  with 
perfect  freedom  from  tbe  influence  of  faction 
and  to  preserve  the  benefits  of  consistent  in- 
terpretation. Tbe  fundamental  conception  of 
a  judicial  body  is  tbat  of  one  hedged  about 
by  precedents  which  are  binding  on  tbe  court 
without  regard  to  tbe  personality  of  its  mem- 
bers. Break  down  this  belief  in  judicial  con- 
tinuity, and  let  it  be  felt  that  on  great  constitu- 
tional questions  this  court  is  to  depart  from 
tbe  settled  conclusions  of  its  predecessors, 
and  to  determine  them  all  according  to  the 
mere  opinion  of  those  who  temporarily  fill  its 
bench,  and  our  Constitution  will,  in  my  Judg- 
ment, be  bereft  of  value  and  become  a  most 
dangerous  instrument  to  tbe  rights  and  liber- 
ties of  tbe  people. 

In  regard  to  tbe  right  to  include  in  an  in- 
come tax  tbe  interest  upon  tbe  bonds  of  mu- 
nicipal corporations,  I  think  the  decisions  of 
this  court,  holding  that  the  Federal  govern- 
ment is  without  power  to  tax  tbe  agencies  of 
the  state  government,  embrace  such  bonds, 
and  tbat  this  settled  line  of  authority  is  con- 
clusive upon  my  judgment  here.  It  deter- 
mines the  question  Uiat  where  there  is  no  power 
to  tax  for  any  purpose  whatever,  no  direct  or 
indirect  tax  can  be  imposed.  The  authorities 
cited  in  the  opinion  are  decisive  of  this  ques- 
tion. They  are  relevant  to  one  case  and  not 
to  the  other,  because,  in  the  one  case,  there  is 
full  power  in  the  Federal  government  to  tax, 
the  ontv  controversy  being  whether  tbe  tax 
imposed  Is  direct  or  indirect;  while  in  the  other 
there  is  no  power  whatever  in  the  Federal  gov- 
ernment, and,  therefore,  the  levy,  whether 
direct  or  indirect,  is  beyond  tbe  taxing  power. 

Mr,  Justice  Harlan  authorizes  me  to  sav 
that  be  concurs  in  the  views  herein  expressed. 

Mr.  JuiUee  Harhui,  dissenting: 
I  concur  so  entirely  in  tbe  general  views  ez- 
prcMed  by  Mr,  Justice  White  in  reference  to 
653] the  questions  disposed  of  by  tbe  'opinion 
and  Judgment  of  tbe  majority,  tbat  I  will  do  no 
more  tmui  indicate,  witbout  argument,  tbe 
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conclusions  reached  by  me  after  mock 
eration.    Those  conclustons  are: 

1.  Giving  due  effect  to  the  statutory  provi- 
sion that  **no  suit  for  the  purpose  of  resiralB- 
iog  tbe  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court"  (Rev.  Scat 
§  8224)  the  decree  below  dismissing  the  taOl 
should  be  affirmed.  As  the  Farmeir  Loan  h 
Trust  Company  could  not  itself  maintain  a 
suit  to  restrain  either  tbe  asseasment  or  coUeo> 
tion  of  the  tax  imposed  by  tbe  Act  of  Conmm, 
the  maintenance  of  a  suit  by  a  stockbokfer  to 
restrain  that  corporation  and  its  directors  ttcm 
voluntarily  paying  such  tax  would  tend  tods- 
feat  the  manifest  object  of  tbe  statute,  and  bs 
an  evasion  of  its  provisions.  Congre«  in- 
tended to  forbid  tbe  issuing  of  any  proeeH 
tbat  woidd  Interfere  in  anywise  with  the  prompt 
collection  of  the  taxes  imposed.  Tbe  prescat 
suits  are  mere  devices  to  strike  down  a  gea- 
eral  revenue  law  by  decrees,  to  which  nei&ef 
the  government  nor  anv  officer  of  tbe  Uaited 
States  could  be  rightfully  made  parties  of  rec- 
ord. 

3.  Upon  principle,  and  under  tbe  doetriass 
announced  by  this  court  In  numerous  cans,  s 
duty  upon  the  gains,  profits,  and  income  de- 
rive from  the  rents  of  land  is  not  a  **direct" 
tax  on  such  land  within  tbe  meaning  of  tbt 
constitutional  provisions  requiring  capitatios 
or  other  direct  taxes  to  be  apportioned  amoitf 
tbe  several  states,  according  to  their  respective 
numbers  determined  in  the  mode  pretcribea 
by  tbat  instrument  Bucb  a  duty  may  be  ia- 
posed  by  Congress  without  apportioning  tbs 
same  among  tbe  states  according  to  popolaooa. 

8.  While  property,  and  the  gains,  proflt*. 
and  income  derived  from  property,  beloegiaf 
to  private  corporations  and  indtvidaals,  are 
subjects  of  taxation  for  the  purpose  of  payisf 
the  debts  and  providing  for  tbe  oomoMia  d^ 
fense  and  the  general  welfare  of  tbe  United 
States,  tbe  instrumentalities  employed  by  tte 
states  in  execution  of  their  powers  are  not  nb 
Jects  of  taxation  by  the  general  sovemaMit, 
any  more  than  tbe  instrumentalities  of  tki 
United  States  are  the  subjecu  of  taxation  ty 
tbe  states;  and  any  tax  imposed  directly  np^ 
interest  derived  from  bonds  issued  by  a  «uot 
cipal  corporation  *for  public  purposes,  [654 
under  tbe  autboritv  of  the  ataie  whose  tostre- 
mentality  it  is,  is  a  burden  upon  theexercteof 
tbe  powers  of  that  corporatiDn  which  only  U» 
state  creating  it  may  impose.  In  such  a  ttm 
it  is  immaterial  to  inquire  whether  tlie  tax  a, 
in  its  nature  or  by  its  operation,  a  direct  or  si 
indirect  tax;  for  tbe  instrumentalities  of  tte 
states — among  which,  as  is  well  settled.  tf« 
municipal  corporations,  exercisiogpofrcnssd 
holding  property  for  tbe  bendlt  oC  the  psbUc 
—are  not  subjects  of  national  taystjoa.  is  tiy 
form  or  for  any  purpose,  while  the  propenr 
of  private  corporations  and  of  Indivktaabn 
subject  to  taxation  by  the  general  goisrsaa* 
for  national  purposea.  So  it  has  bsM  b» 
quently  adj  udged,  and  tbe  question  Is  ao  losftf 
an  open  one  in  this  court. 

Upon  tbe  several  questlona  abont  wWA  Iki 
members  of  this  court  are  equally  divldsl  ^ 
opinion,  I  deem  it  appropriate  to  withboMig 
expression  of  my  views,  becaose  the  opislis 
of  tbe  Chief  Justice  Is  silent  in  nfaid  tothoa 
questions. 
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LBWI8  H.  HTDE,  AppH., 

THE     CONTINENTAL     TRUST     COM- 
PANY OF  THB  City  op  New  York,  et  at. 

[No.  894.] 

Ar$ued  March  7»  8.  It,  IS,  1896.  Decided  April 

8,  1896, 


APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  tbe  Soutbern  Dis- 
trict of  New  York. 

JfeMTt.  Wm.  D.  Chithrie*  Clarenee  A* 
Seward*  Geor^^  F.  EdmnndSf  Joseph 
H.  Cho&te»  Benjamin  A.  Bristow,  David 
WUeo9,  CharU9  Steele  and  Charlee  Southmayd 
for  appellauts. 

Jfe$tr$,  Edward  B.  Whitney*  Astn'stant 
AStf,  Gen.,  and  Richard  01ney»Jltt^.  Oen., 
for  United  States. 

MesMre.  James  C*  Carter*  William  0, 
GalUeer,  William  Jay  and  Flamen  B,  Candler, 
for  appellees. 

THECHnEFJusTTCB:  Tbis  case  differs  in  no 
essential  respect  from  tbat  just  decided,  and 
most  be  disposed  of  in  tbe  same  way.  Decree 
iccordinglj. 

Mr,  Jvetiee  White :  For  tbe  reasons  given 
in  case  No.  893.  I  dissent  from  tbe  decree  in 
thiicauae. 


655]    AUGUST  BERGEMANN,  Appt., 

EDMUND    A.    BACKER.    SbeHff   of    tbe 
County  of  Morris,  State  of  New  Jersey. 

(8ee  &  G.  Reporter's  ed.  665-650.) 

Sufficiency  of  indictment— itate  statute — when 
Mbeae  corpus  not  granted — hightst  state  court 
in  rendering  judj/ment— jurisdiction. 


1.  Where  the  state  court  has  jurisdiction  of  tbe 
offense  charged  and  of  the  accused,  it  is  tor  that 


court  to  determine  whether  the  indictment  sof- 
fldently  charges  the  crime  of  murder  in  the  first 
degree. 

2.  Where  the  state  oourt  has  decided  that  the  state 
statute  making  an  indictment  for  murder  suffi- 
cient which  charges  that  the  defendant  wHfully* 
feloniously  and  of  his  malice  aforetboufrht  killed 
and  murdered,  without  charging  tbe  manner  or 
means  by  which  the  death  was  caused,  does  not 
add  to  nor  change  the  crime,  as  detlned  at  com- 
mon law,  and  that  a  oonyioUon  thereunder  vio- 
lates no  right  or  privilege  of  tbe  accused,  this 
oourt  will  not  hold  that  the  statute  denies  to  ac- 
cused the  equal  protection  of  the  laws  or  due 
process  of  law,  as  prescribed  by  the  Federal  Con- 
stitution. 

8.  Tbe  refusal  of  the  courts  of  the  state  to  grant 
tbe  accused  a  writ  of  error  or  to  stay  the  execu- 
tion of  the  sentence,  constitutes  no  reason  for  tbe 
granting  a  writ  of  habeas  corpus  by  a  oourt  of 
the  United  States. 

i.  Where  the  proceedings  in  a  state  oourt  of  oirer 
and  terminer  cannot  be  reviewed  in  a  higher  state 
oourt  without  a  writ  of  error,  and  that  is  refused, 
tbe  oyer  and  terminer  is  the  highest  court  of  tbe 
state  in  whiob  a  determination  can  be  had,  and 
its  judgment  can  be  reviewed  by  tbis  court,  if  it 
denies  any  Federal  right,  privilege  or  immunity. 

ft.  If  an  indictment  in  a  state  court  under  statutes 
not  void  under  tbe  U.  S.  Constitution,  be  defec- 
tive according  to  the  essential  principles  of  crim- 
inal procedure,  an  error  in  rendering  judsrment 
upon  it,  even  if  tbe  accused  at  the  trial  objected 
to  it  as  insufficient,  cannot  be  the  basis  of  juris- 
diction in  a  Federal  court  to  issue  a  writ  of  ha- 
beas corpus. 

6.  Where  the  state  court  had  jurisdiction  of  the 
ofTense  and  of  the  accused  and  proceeded  under 
a  statute  not  repugnant  to  the  U.  8.  Constitution, 
a  U.  8.  circuit  oourt  has  no  authority  to  interfere, 
by  habeas  corpus,  with  tbe  execution  of  the 
sentence. 

[No.  709.] 

Submitted  March  6,  1896.    Decided  April  1, 

1896. 

APPEAL  from  an  order  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  District  of 
New  Jersey,  denying  a  writ  of  habeas  corpus 
to  August  "Bergemanu  convicted  in  tbe  Court 
of  Oyer  and  Terminer  of  Morris  County,  New 


NOTS.— As  to  jurisdieUnn  in  the  United  States 
Supreme  Court,  where  FederaJ  question  arises  or 
where  are  dratvn  in  question  statutes,  treaty^  or  Con" 
Mtitfidn,  see  notes  to  Martin  v.  Hunter,  i:  97:  Mat- 
thews ▼.  Zane,  Z:  661;  and  Williams  v.  Norris.  6: 571. 

AstojwriMiiction  of  United  States  Supreme  Court 
to  dedare  stale  law  void  as  in  conflict  with  state 
constUutinn:  to  revise  decrees  of  state  courts  as  to 
eoastruetion  of  state  Ioim,  see  notes  to  Hart  v. 
iamphlre.  7:  670;  and  Commercial  Bank  of  Cindn. 
oati  V.  Buckingham,  12: 1601 

As  to  when  haJtteajs  corpus  may  issue,  and  when 
not;  and  from  what  courts,  and  Z>y  what  judges; 
«tet  may  be  inquired  into  by  writ  of,  see  note  to 
United  States  v.  Hamilton,  1: 400. 

Astowhat  questions  may  be  considered  on  habeas 
ssrpus,  see  note  to  Ex  parts  Oarll,  27: 288. 

Am  to  suspensionnf  writ  of  habeas  corpus,  see  note 
to  Lotber  v.  Borden,  12: 581. 

Indietment  for  murder,  sujfleienev  of. 

An  ftidictment  charging  tbat  the  defendant  did 
wiOfully  make  an  assault  upon  a  person  named  by 
•booCtog  at  bim.  Is  fatally  defective  under  La.  Rev. 
Scat.  •  TVS,  denouncing  the  offense  of  assaulting 
anotber  by  **willfully**  shooting  at  bios.  State  v. 
Ungaton.  45  La.  Ann.  118& 

ni  U.S. 


An  indictment  charging  that  defendant  at  a  des* 
ignated  time  and  place  did,  with  intent  to  kill, 
assault  two  desifrnated  persons  with  a  loaded  fire- 
arm, and  did  discharge  it  towards  and  at  them,  and 
thereby  bit,  and  severely  wounded  them,  contains 
a  sufficient  statement  of  tbe  act  under  N.  Y,  Code 
Crim.  Proa  1 275,  requiring  tbe  indictment  to  con- 
tain a  plain  and  concise  statement  of  tbe  act  consti- 
tuting tbe  onme,  without  unnecessary  repetition. 
People  V.  Bockhili,  74  Hun.  241. 

An  information  charging  that  defendant  unlaw- 
fully, purposely,  and  of  bis  own  premeditated  mal- 
ice and  with  intent  to  murder,  did  assault  and  shoot 
a  designated  person  with  a  deadly  weapon  with 
Intent  to  murder  such  person,  ctiarges  defendans 
with  the  commission  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree,  under  a 
statute  which  uses  the  word  ^'maliciously**  in  d^ 
fining  tbat  decree.    State  v.  Ackles,  8  Wash.  462. 

An  indictment  alleging  that  defendant  feloni- 
ouply,  purposely,  and  maliciously  made  an  assault 
on  a  designated  person,  and  with  a  oertain  knife 
which  he  had  in  his  band  feloniously,  purposely, 
and  maliciously  did  strike,  stab,  thrust,  and  cut  at, 
upon  and  into  such  person,  inflicting  upon  him  a 
mortal  wound  of  which  such  person  then  and  there 

845 


253-255 


SUFBBMB  COUBT  OF  THB  UNITBD  8tATE8« 


Oct.  Ts&a 


I 


Jersey,  of  the  crime  of  murder  in  the  first  de- 
gree.   Afflrmed. 

The  facts  are  stated  in  the  opinioD. 

Messrs,  William  D.  Daly,  TJiamas  J. 
(yBrien  and  James  J,  Fursy  for  appellant. 

Mr,  Joshua  S.  Salmon  for  appellee. 

'  Mr,  Justice  Harlan  delivered  the  opioion 
of  the  court: 

The  appellant,  August  Bergemann.  was  con- 
victed in  the  Court  of  Oyer  and  Terminer  of 
Morris  County,  New  Jersey,  of  the  crime  of 
murder  in  the  first  degree  under  an  indictment, 
charging  that,  on  a  day  and  within  the  county 
named,  be  "did  wilfully,  feloniously,  and  of 
bis  malice  aforethought  kill  and  murder"  one 
Jul  us  Bergemann,  ^'contrary  to  the  form  of 
05G]  the  ^statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the  state,  the 
government  and  dignity  of  the  same/' 

Being  in  custody  of  the  sheriff,  awaiting 
the  time  fixed  for  bis  execution  under  a  sen- 
tence of  death,  be  presented  his  petition  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey,  representing  that  be  had 
applied  to  all  the  courts  of  the  state  having ; 
power  in  the  premises  to  stay  his  said  execution, 
and  for  a  writ  of  error  to  review  the  lodgment 
of  conviction,  but  his  application  had  been  de- 
nied; that  the  indictment  against  him  charged 
the  crime  of  murder  of  the  second  degree,  and 


not  murder  of  the  first  degree;  that  he  was  not 
informed  of  the  crime  of  murder  of  the  first 
degree  by  any  indictment.  *'as>  by  the  Consti- 
tution and  laws  of  the  land  he  should  have 
been  so  charged  before  be  could  have  t>een 
convicted  thereof,"  that  "he  ought  not  to  have 
been  sentenced  to  death,  as  the  said  court  was 
without  jurisdiction  in  the  premises,  and  could 
not  have  imposed  said  Judgment  upon  said  in- 
dictment according  to  *he  Constitution  and 
law  of  the  land/'  and  that  '^the  said  convic- 
tion and  the  judgment  of  the  said  court  there- 
on was  in  violation  of  the  14tb  Amendment  of 
the  Constitution  of  the  United  StaU'S,  in  that 
he  was  denied  the  equal  protection  of  the  laws, 
as  contemplated  by  said  amei  dmcnt,  and  the 
6th  Amendment,  which  requires  that  the  de- 
fendant shall  be  informed  of  the  nature  and 
cause  of  the  accusation  made  against  him." 

Upon  these  grounds  be  pra\ed  that  a  writ 
of  habeas  corpus  be  issued.  The  application 
for  the  writ  Jiaving  been  denied,  be  prayed, 
and  was  allowed,  an  appeal  pursuant  to  the 
statute. 

The  application  for  the  writ  of  habeas  cor- 
pus was  pri>perly  denied.  The  court  of  oyer 
and  termmer  bad  Jurisdiciion  both  of  tbt*  of- 
fense charged  and  of  the  accused.  Rev.  Stat. 
N.  J.  272.  t^  80. 

Whether  the  indictment  sufficiently  charged 
the  crime  of  murder  in  the  first  degree  waa 


died,~6ufflolently  charges  that  an  assault  was  made 
with  a  deadly  weapon,  that  tbe  knife  was  used  by 
defendant,  and  that  deceased  was  cut  with  tbe 
knife.    State  v.  Kegon,  8  Wash.  606. 

An  indictment  for  murderneednot.  Id  California, 
allege  tbe  means  used  to  procure  deatb.  People  v. 
Hyndman,  90  Cat  1. 

An  indictment  for  murder  must  allege  that  tbe 
bomictdal  act,  or  tbe  act  wbicU  is  tbe  eflBcient  cause 
of  deatb,  was  done  with  a  pt*emedltated  design  to 
effect  tbe  death  of  tbe  deceased.  Simmons  v.  State, 
82  Fla.  887. 

An  indictment  for  murder  charging  that  the  de> 
fcndant  did  ^'murder**  tbe  deceased  is  not  insuffici- 
ent because  it  fails  to  use  tbe  words  **delit)erate** 
and  ^premeditated.**  Wearberman  v.  Com.  (Va.) 
June  U.  188i. 

An  indictment  for  murder,  defined  by  CaL  Pen. 
Oode.  1 187,  as  the  unlawful  killing  of  a  human  be- 
ing with  maUoe  of  aforethought  need  not  allege 
that  the  killing  was  deliberate  or  premeditated. 
People  V.  Hyndman,  90  CaL  1. 

An  indictment  charging  defendant  aa  an  acces- 
sory before  tbe  fact  to  murder  in  the  first  degree 
Is  not  insufficient  because  of  failure  to  use  the 
words  **with  malice  aforethought  and  with  pre- 
meditation and  deliberation,**  where  such  words 
are  used  in  charging  the  principal  with  tbe  crmie, 
and  tbe  part  charging  the  defendant  with  being 
accessory  adopts  tbe  words  used  in  the  principal 
charge  by  apt  and  appropriate  words  relating  back 
thereto.   Jones  v.  State,  58  Ark.  800. 

The  use  of  tbe  word  "malldoufily,**  in  describing 
the  circumstances,  iu  an  indictment  for  man> 
■laughter  charging  that  tbe  act  was  done  *Hn  a 
sudden  afTray,**  does  not  vitiate  iL  Coe  v.  Com. 
94Ky.606. 

An  indictment  which  clearly  and  distinctly  al- 
leges the  facts  showing  a  murder  by  tbe  unlawful 
killing  of  a  human  being,  with  malice  afore- 
thought, is  good  as  an  inducement  for  murder 
under  the  Utah  statutes,  although  it  may  not  use 
the  very  words  of  tbe  statutes,  or  Indicate  upon  its 
face,  in  terms,  the  degree  of  that  crime.  Davit  v. 
Utah,  IM  U.  a  888  (36:  Itt). 
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An  indictment  containing  the  averments  reqnia* 
ite  to  a  good  common  law  iodictmeat  of  aooeasory 
before  the  fact,  without  any  aUegation  that  de- 
fendants in  the  manner  and  by  thd  means  alleged 
killed  deceased  and  were  grullty  )f  aiarder,  will 
not  support  a  verdict  of  guilty  of  tbB  priodpHl 
offense  of  murder.   Usselton  v.  People.  149  IU.  612. 

An  indictment  alleging  that  about  a  certain  date 
defendant  did  then  and  there,  witb  bis  maltoa 
aforethought,  kill  and  murder  deceased  by  shoot- 
ing him  with  a  gnn,  against  tbe  peace  an^  dignity 
of  the  state—charges  the  elements  of  murder  un- 
der Tex.  Pen.  Code,  9  605,  in  plain  and  Intelligible 
language.    Scott  v.  State,  81  Tec  Crlm.  Sep.  188. 

An  indictment  for  murder  will  oot  be  quashed 
because  of  failure  so  to  describe  the  wound  as  to 
enable  the  court  to  say  that  it  may  ha^v  been  fataL 
State  V.  Green,  111  Mo.  666. 

A  conviction  of  manslaughter  In  theaecond  de- 
gree may  be  had  under  an  indictment  for  murder. 
Brown  v.  State,  81  Fla.  207. 

An  indictment  for  murder,  failing  to  allege  that 
tbe  killing  was  done  **felooiously,"iBdemutTabte. 
Kaelin  v.  Com.  84  Ky.  854. 

An  indictment  for  murder  need  not  allege  that 
the  killing  was  Unlawfully**  done.  Jackaoa  v. 
State,  25  Tex.  App.  814. 

An  indictment  for  murder  In  the  first  degree 
may  allege  tbe  kUllng  to  have  been  done  **wltli 
tbe  premeditated  design  to  effect  tbe  death,** 
the  words  used  in  the  statute  in  defining  tbe  of- 
fense—instead of  *'with  malioe  aforethought,**— tbe 
words  used  in  the  form  for  an  Indictment  for 
murder  given  in  the  statute.  State  v.  Holong,  81 
Minn.  868. 

Tbe  expression  **mortal  injuries  and  mortal  sick- 
nees**  is  the  equivalent  of  ^'mortal  braise  or  mortal 
wound**  in  an  indictment  for  murder.  Territory 
V.  Godaa,  8  Mont.  847. 

Murder  in  the  first  degree  is  sufficiently  stated 
by  an  indictment  that  defendant  did.  at  a  named 
place  and  time,  of  his  malice  aforethought,  klU  and 
murder  deceased  by  shooting  her  with  a  gun,  eta 
Bather  v.  State.  25  Tex.  App.  688. 

An  indiotment  oharglng  that  a  man  did  feloal- 
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for  that   court   to   determine.      CaldvfeU  t. 
Tfioji,  137  U.  8.  692.  698  ["84:  816.  818]. 

Nor  b  there  way  ground  for  the  contention 
thai  the  laws  of  New  Jersey  prescribing  the 
form  of  indictments  iu  cases  of  murder  or 
TDSDcInughttrarc  inconsistent  with  the  due  pro* 
057]cess  *of  law, or  the  equal  protection  of  the 
laws  required  l^  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  By  the 
€8th  section  of  the  New  Jersey  Crimes  Act  it 
is  provided:  "All  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  by  lying  in 
will,  or  by  any  other  kmd  of  willful,  deliber- 
ate and  premeditated  killing,  or  which  shall 
be  committed  io  perpetrating,  or  attempting  to 
perpetiatt,  any  arson,  rape,  sodomy,  robbery 
or  burglary,  shall  be  deemed  murder  of  the 
first  degree;  and  all  other  kinds  of  murder 
shall  be  deemed  murder  of  the  second  degree: 
and  the  jury  before  whom  any  f>erson  indicted 
for  murder  shall  be  tried  shall,  if  they  find 
fuch  persoi  guiltj^  thereof,  designate  by  their 
▼erdict  whether  it  be  murder  of  the  first  or 
•econd  degree."  Key.  N  J.  239,  §  68.  And 
by  the  forty-fifth  section  of  the  criminal  pro- 
oedore  act  it  is  provided:  "In  any  indictment 
foi  murder  or  manslaughter  it  shall  not  be 
necessary  to  set  forth  the  manner  in  which,  or 
the  means  by  which  the  death  of  the  deceased 
was  caused,  bat  it  shall  be  sufficient  in  every 
indictment  for  murder  to  charge  that  the  de- 
feodant  did  willfully,  felon ioudy,  and  of  his 


malice  aforethought  kill  and  murder  the  de- 
ceased; and  it  shall  be  sufficient  in  every  in- 
dictment for  manslnughier  to  charge  that  the 
defendant  did  feloniously  kill  and  slay  the  de- 
ceased."   Rev.  N.  J.  275.  §  45. 

In  Graves  v.  i^ate,  45  N.  J.  L.  203,  it  was 
held  that  an  indictment  charging,  in  a  general 
form,  the  perpetration  of  a  murder  without 
indicating  which  of  the  two  felonies  into  which 
that  offense  was  divided  by  the  statute,  was 
sufficient  to  fulfill  the  constitutional  require- 
ment of  informing  the  defendant  of  the  nature 
and  cause  of  the  accusation  against  liim.  The 
effect  of  the  statute,  Chirf  Jmtiee  Beasley 
said,  was  neither  to  add  any  case  to  nor  take 
any  case  from  the  class  of  crimes  which,  at 
common  law,  was  denominated  murder,  for 
every  act  that  was  murder  at  common  law  was 
still  murder  in  New  Jersey.  What  thestatute 
effected,  he  said,  was  to  distribute  the  offense 
into  two  classes  for  the  sake  of  adjusting  the 
punishment.  In  the  same  case  in  tne  court  of 
errors  and  appeals,  45  N.  J.  L.  847,  ^58,  46 
Am.  Rep.  778. Chancellor  Runyon. after  observ- 
ing that  the  legislature,  in  declaring  what  shall 
constitute  murder  *in  the  first  dejjree,and[<J58 
what  murder  of  the  second,  created  no  new 
crimes,  but  merely  made  a  distinction  with  a 
view  to  a  d^erence  in  the  punishment  be- 
tween the  most  heinous  and  the  less  aggravated 
f^rades  of  the  crime  of  murder,  said:  "When 
the  legislature,  commendably  simplifying  the 


oiBly,  eto^  shoot  off  and  discharge,  and  by  means 
and  force  of  flrunpowder  and  leaden  balls  did  give 
to  tbeperaoo  killed  mortal  wounds,  but  wbioh  fails 
to  charge  that  the  homicidal  act:  was  done  feloni- 
ousiy,  is  insufflcient    State  v.  Herrell,  97  Mo.  106. 

An  iodictment  for  murder,  charging  that  de- 
fendant **wlllfully  and  of  his  ualice  aforethought, 
feloDioualy  did  kill  and  murder  one  A  with  a  knife, 
■  sharp  edged  instrument  and  doadly  weapon."  and 
adding,  *^rom  which  said  cutting  and  wounding 
the  said  .  .  .  did  then  and  there  die,**  .  .  . 
is  not  sulllcient  without*  the  words  last  quoted  but, 
if  not,  the  words  **8aid  .  .  .  **  could  refer  to  no 
one  but  A.    Alf  ord  v.  Com.  8i  Ky.  623. 

An  indictment  under  the  statute,  for  wlUful  and 
malicious  shooting  and  woundmg  with  intent  to 
kill,  need  not  charge  that  the  act  was  done  feloni- 
ously.   Cundtfl  V.  Qom,  86  Ky.  196. 

Itis  absolutely  necessary  to  state  in  an  indict- 
ment for  murder,  that  deceased  died  of  the  injury 
that  be  received.  United  States  v.  Barber,  9  Mac- 
key.  79. 

An  indictment  setting  forth  with  great  particu- 
larity all  the  facts  necessary  to  constitute  murder 
to  sufficient.    Territory  v.  0*DonneU,  4N.  M.  66. 

A  count  in  an  indictment  for  the  murder,  al- 
leging that  the  killing  was  with  malice  ''af  ore- 
tboQght,**  is  not  equivalent  to  the  necessary 
allegation  that  the  killing  was  with  malice  'Afore- 
thought.*'   Orifflth  V.  State,  90  Ala.  688. 

Ao  iodiotment  for  murder  must  aver  both  the 
time  and  place  of  the  death  of  the  person  murdered. 
BaU  V.  United  States.  140  U.  S.  U8  (85: 3f77). 

A  complaint  before  an  examining  magistrate,  al- 
iases that  the  accused  **then  and  there  unlawfully, 
willfully,  maltoiously,  and  feloniously,  and  of  his 
delil)erate  and  premeditated  malice,  did  kill  and 
murder**  two  persons  named,  .  .  .  although  in- 
formal, charges  murder.  Haunstein  v.  State,  81 
Neb.  112. 

Ad  indictment  alleging  that  at  a  certain  time  and 
place  defendant  purposely  and  of  deliberate  and 
premeditated  malice  killed  the  deceased  by  then 
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and  there  shooting  him  in  the  body  with  a  double- 
barreled  shot  gun  suflQcicntly  charges  murder, 
although  it  omits  many  well  known  features  of 
the  common  law  indictment,  .  .  .  such  as  stat- 
ing that  the  weapon  was  loaded,  and  the  pare  of 
the  body  in  which  the  wound  was  inflicted,  and 
that  the  deceased  died  thereof.  United  States  v. 
Clark.  46  Fed.  Rep.  688. 

An  indictment  which  charges  that  the  accused 
did,  with  malice  aforethought,  kill  the  person  de- 
ceased by  shooting  him  with  a  pistol,  sufficiently 
charges  murder  of  the  first  degree.  Banks  v.  State, 
24  Tex.  App.  659. 

An  indictment  for  manslaughter  in  the  fourth 
degree  that  at  0  county,  Jan.  1, 1880,  the  defendant 
did  kill  A  by  then  and  there  discharging  a  gun, 
whereby  he  received  injuries  causing  his  death  but 
not  stating  that  they  caused  death  at  the  pl'ice 
and  time  mentioned.  Is  not  certain  or  definite 
enough.    State  v.  Sundheimer,  93  Mo.  811. 

An  indictment  for  an  assault  with  a  knife  with  in- 
tent to  commit  murder  in  a  place  of  exclusively 
Federal  jurisdiction,  hut  not  alleging  a  striking 
with  the  knife  or  the  inflfcting  of  wounds  tending  to 
produce  death,  charges  no  Federal  offense,  since 
there  is  no  such  crime  as  assault  with  intent  to  com- 
mit murder  named  in  the  United  States  statutf>s; 
and  it  cannot  be  sustained  as  for  attempt  to  murder, 
because  of  the  insufficiency  of  the  allegations;  and 
no  punishment  is  provided  for  simr>le  assault  in 
such  a  place  in  such  a  case.  United  States  v.  Bam- 
aby,  61  Fed.  Rep.  20. 

An  indictment,  under  Mo.  Rev.  Stat.  1879  9  1262, 
for  a  felonious  assault  with  a  deadly  weapon  with 
intent  to  kill,  which  unnecessarily  avers  that  the 
assault  was  by  shooting,  is  not  bad  because  it  doet 
not  allege  that  the  shooting  was  done  feloniously, 
since  the  statute  makes  the  assault  itself  a  felony. 
State  V.  Doyle.  107  Mo.  86. 

An.indictment  charging  an  assault  with  an  azo 
need  not  describe  the  axe  for  the  purpose  of  show- 
ing it  to  be  a  deadly  weapon.  State  v.  Shields,  HO 
N.a497. 
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Stances  appear,  the  owner  of  the  machine, 
whether  he  built  it  or  purchased  it,  if  he  has 
also  acquired  the  right  to  use  and  operate  it 
during  the  lifetime  of  the  patent,  may  continue 
to  use  it  until  it  is  worn  out,  in  spite  of  any 
and  every  extension  subsequently  obtained  by 
th(^  patentee  or  bis  assigns." 
,  These  cases  were  followed,  and  a  step  fur- 
ther taken,  in  the  case  of  Adanu  y.  Burkt,  84 
U.  8. 17  Wall.  458  r21 :  700].  There.  Lockhsrt 
and  Seelye  owned,  by  assignment,  all  the  right, 
title,  and  interest  which  the  patentees  had  in  a 
certain  patented  coffin  lid,  in  a  circular  district 
of  a  diameter  of  ten  miles,  whereof  the  city 
of  Boston  was  the  center.  Adams,  also  by  ns- 
signment,  was  the  owner  of  all  other  rights 
tinder  the  patent.  Burks,  an  undertaker, car- 
ried on  his  business  at  Natick,  and  within  the 
territory  covered  by  the  patent  as  owned  by 
Adams.  To  a.biU  for  an  infringement,  filed 
by  Adams  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  Burks 

g leaded  that  the  patent  coffins  used  by  him  in 
is  business  were  purchased  by  him  from 
Lockhart  and  Seelye.  and  were  told  to  him 
without  condition  or  restriction. 

The  validity  of  this  plea  was  sustained  by 
the  circuit  court,  and  its  decree  dismissing  the 
664]  *bilt  was  affirmed  by  this  court. 

Mr,  Justice  Miller,  in  giving  the  opinion  of 
the  court,  said:  **In  the  essential  nature  of 
things,  when  the  patentee,  or  the  person  hav- 
ing his  right,  sells  a  machine  or  instrument 
whose  sole  value  is  in  its  use.  he  receives  in 
consideration  for  its  use.  and  he  parts  with  the 
right  to  restrict  that  use.  The  article,  in  the 
language  of  the  court,  passes  without  the  limit 
of  uie  monopoly.  That  is  to  say,  the  patentee, 
or  his  assignee,  having  in  the  act  of  sale  re- 
ceived all  the  royalty  or  consideration  which 
he  claims  for  the  use  of  his  invention  in  that 
particular  machine  or  instrument,  it  is  open  to 
the  use  of  the  purchaser  with  )ut  further  re- 
striction on  account  of  the  monopoly  of  the 
patentee.  ...  A  careful  examination  of 
the  plea  satisfies  us  that  the  defendant,  who, 
as  an  undertaker,  purchased  each  of  these  cof- 
fins, and  used  it  in  burying  the  body  which  he 
was  employed  to  bury,  acquired  the  right  to 
this  use  of  it,  freed  from  any  claim  of  the  pa- 
tentee, though  purchased  within  the  ten-mile 
circle  and  used  without  it." 

It  is  obvious  that  necessarily  the  use  made 
by  Burks  of  these  coffins  involved  a  sale  in 
every  case.  He  did  not  put  them  to  his  per- 
sonal use,  unless  we  are  permitted  to  suppose 
that  he  was  himself  buried  in  each  one  of  the 
coffins.  He  bought  the  coffins  for  the  purpose 
of  selling  them  to  others,  and  the  legal  signifi- 
cance of  the  decision  upholding  his  defense  is 
that  a  person  who  buys  patented  articles  from 
a  person  who  has  a  right  to  sell,  though  within 
a  restricted  territory,  has  a  right  to  use  and 
sell  such  articles  in  all  and  any  part  of  the 
United  States;  that  when  the  royalty  has  once 
been  paid  to  a  party  entitled  to  receive  it,  the 
patented  article  then  becomes  the  absolute,  un- 
restricted property  of  the  purchaser,  with  the 
right  to  sell  it  as  an  essential  incident  of  such 
ownership. 

That  this  was  the  meaning  of  this  decision, 
not  only  appears  from  the  language  used,  and 
from  the  necessary  legal  effect  oi  the  conclu- 
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don  reached  as  between  the  parties,  but  froa 
the  dissenting  opinion  ofJtutieeBndlej,  wboM 
reasoning  went  wholly  upon  the  assumption 
that  such  was  Its  meaning. 

Boeich  v.  Qrdff,  188  U.  8.  096  [88:786].  is 
cited  by  the  defendant  In  error.  But  it  is  not 
out  of  line  with  the  previous  cases.  The  exact 
question  presented  was  whether  a  dealer  resid- 
ing in  the*United  States  could  purchsse[665 
in  another  country  articles  patented  there  froa 
a  person  authorized  there  to  sell  them,  asd  im- 
port them  to  and  sell  them  in  the  United  States 
without  the  license  or  consent  of  the  owners 
of  the  United  States  patent,  and  the  court  bek) 
that  the  sale  of  articles  in  the  United  Stales 
under  a  United  States  patent  cannot  be  oos- 
trolled  by  foreign  laws.  In  this  case  neither 
the  patentee  or  an^  assignee  had  ever  received 
any  royalty  or  given  any  license  to  use  the 

Satented  uticle  in  any  part  of  the  United 
tates. 

HMde  v.  JminiMon,  140  U.  S.  855  [87: 716]. 
is  interesting  as  the  last  opini<Hi  deUvered  bj 
Mr.  JuMtiee  Blatchford. 

The  facts  were  these:  An  assignee  for 
Michigan,  of  a  patent  for  an  improvement  ia 
pipes  for  conveying  gas.  water,  and  other 
fluids,  made,  sold  and  delivered  in  Michigas 
pipes  made  according  to  the  patent,  knowiag 
that  they  were  to  t»e  laid  in  the  streets  of  s 
city  in  Connecticut,  a  territory  the  right  for 
which  the  seller  did  not  own  under  the  patent, 
and  they  were  laid  in  that  dty.  An  adkia 
at  law  was  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Bastem  District  of  Michi- 
gan by  Hobble,  who  was  the  owner,  by  ss- 
signment,  of  the  patent  for  the  state  of  Ooa- 
necticut,  against  Jennison,  who.  under  his 
rights  as  assignee  for  Michigan,  made  and  sold 
patented  pipes  to  the  HartR>rd  Steam  Supply 
Company,  which  had  a  contract  to  lay  pipes 
in  Hartford,  Connecticut.  A  jott  was  walM 
and  the  cause  was  tried  before  Judge  Browi, 
the  district  Judge,  now  a  member  of  this  eovt 
The  decision  and  Judgment  of  the  cfatak 
court  were  in  favor  of  the  defendant,  and  thst 
judinnent  was  afllrmed  here. 

What  was  principally  diacusMd  was  ths 
true  interpretation  of  Adanu  t.  Burtt,  84  U. 
S.  17  Wall.  458  [21: 700],  and  an  attempt  «si 
made  to  distioguish  the  case  in  hand  by  tW 
fact,  made  affirmatively  to  appear,  that  ths 
sale  was  made  with  the  knowledge  and  ialca- 
tion  on  the  part  of  the  defendant  that  the  wm 
would  be  at  Hartford. 

But  this  court  was  of  opinioii  that  the  cass 
of  Adanu  y.  Burki,  tupra,  waa  appliosble: 
that  the  sale  was  a  complete  one  in  lUcbipa, 
and  that  neither  the  actual  use  of  the  pipes  ia 
Connecticut,  nor  a  knowledge  on  the P*rto[ 
the  defendant  ^Hhat  they  were  intended  (666 
to  be  used  there,  would  make  him  liable. 

This  brief  history  of  the  case  shows  that  Is 
Wilson  v.  ibmssMii,  45  U.  8.  4  How.  888  HI: 
1180].  and  cases  following  it.  it  waa  held  thsi 
as  between  the  owner  of  a  patent,  on  lbs  oas 
side,  and  a  purchaser  of  an  article  made  vadcr 
the  patent  on  the  other,  tho  paynseat  of  a  roy- 
alty onoe,  or,  what  ia  the  same  thing,  the  w^ 
chase  of  the  article  from  one  auihoriaed  bf 
the  patentee  to  sell  it,  emancipates  sack  sr 
tide  from  any  further  aubjectlon  to  thepsMi 
throughout  the  entire  life  of  tha  pateot«  svsi 
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corporation  of  the  itate  of  New  York,  filed  in 
the  CircaU  Court  of  the  United  States  for  the 
Dfetrict  of  Ma88achu8ett8  a  bill  of  complaint 
igtiDst  Keeler  &  Brother,  partners  doing  buai- 
BeM  in  the  city  of  Boston. 

By  an  agreed  state  of  facts  it  appears  that 
the  complainants  are  assignees,  for  the  state  of 
MtS8achusetts,  of  certain  letters  patent  granted 
to  oDe  Lyman  Welch,  for  an  improvement  in 
wtrdrobe  bedsteads;  That  the  Welch  Folding 
Bed  Company  own  the  patent  rights  for  the 
state  of  Michigan,  and  that  the  defendants 
mirchansd  a  carload  of  said  beds  from  the 
Welch  Folding  Bed  Company,  at  Grand 
Rapids,  Michigan,  for  the  purpose  of  selling 
them  in  Massachusetts,  and  that  they  after- 
wards sold  and  are  now  engaged  in  selling  the 
nid  beds  in  Boston. 

The  conclusion  in' the  court  below  was  that 
the  defendants  were  not  protected  from  the 
claim  of  the  Massachusetts  assignee  by  having 

Sarcliased  the  patented  articles  from  the 
lichigan  assignee,  and  accordingly  there  was 
an  inliinction  and  final  decree  in  favor  of  the 
cofflpiainants,  from  which  an  appeal  was  taken 
to  this  court 

Menn.  Cansten  Browne  and  J.  Henry 
Taylor  for  appellnnts. 
Mt,  Edwin  T.  Rice  for  appellee. 

661]  *J/r.  Justice  Sliiraa  delivered  the 
opmion  of  the  court: 

It  ifi  provided  in  section  4884  of  the  Revised 
Btatutef*  that  "every  patent  t^hall  contain  a 
mntto  the  patentee,  his  heirs  and  assigns, 
for  the  term  of  seventeen  years,  of  the  exclusive 
right  to  malce.  use,  and  vend  the  invention  or 
discovery  throughout  the  United  States  and  ter- 
ritories thereof'/'  and  in  section  4898  that  *'any 
patent  or  any  interest  therein  shall  be  assignable 
in  law  by  an  instrument  in  writing,  and  the 
patentee  and  his  assigns  or  legal  representatives 
may  in  like  manner  grant  and  convey  an  ex- 
clusive right  under  his  patent  to  the  whole  or 
anyjpecifled  part  of  the  United  Slates." 

Where  the  piatentee  has  not  parted,  by  assign- 
ment, with  any  of  his  original  rights,  but 
chooses  himself  to  make  and  vend  a  patented 
article  of  manufacture,  it  is  obvious  that  a 
purchaser  can  use  the  nriicle  in  any  part  of 
the  United  States,  and,  unless  restrained  by 
contract  with  the  patentee,  can  sell  and  dis- 
pose of  the  same.  It  has  passed  outside  of 
the  monopoly,  and  is  no  longer  under  the 
pecoliar  protection  granted  to  patented  rights. 
As  was  said  by  Mr.  Justice  Clifford,  in  Oood- 
year  v.  Beverly  Rubber  Co.  1  Cliff.  84S:  '•Hav- 
ing  manufactured  the  material  and  sold  it  for 
a  satisfactory  compensation,  whether  as  ma- 
terial or  in  the  form  of  a  manufactured  article, 
the  patentee,  so  far  as  that  product  of  his  in- 
dention \%  concerned,  has  enjoyed  all  the  rights 
aecured  to  him  by  his  letters  patent,  and  the 
manufactured  article,  and  the  material  of 
which  It  is  composed,  go  to  the  purchaser  for 
a  valuable  consideration,  discharged  of  all  the 
rights  of  the  patentee  previously  attached  to  it, 
or  impressed  upon  It,  by  the  Act  of  Congress 
under  which  the  patent  was  granted." 

Suppose,  however,  the  patentee  has  exerCiSed 
his  statutory  right  of  assigning  by  conveying 
to  another  an  exclusive  right  under  the  patent 
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to  a  specified  part  of  the  United  *State8.[6G2 
what  are  the  rights  of  a  purchaser  of  patented 
articles  from  the  patentee  himself  within  the 
territory  reserved  to  him?  Does  he  thereby 
obtain  an  absolute  property  in  the  article,  so 
that  he  can  use  and  vend  it  in  all  parts  of  the 
United  States,  or,  if  he  take  the  article  into  the 
assigned  territory,  must  he  again  pay  for  the 
pri^Iege  of  using  and  selling  it?  If,  as  is  of- 
ten the  case,  the  patentee  has  divided  the  ter- 
ritory of  the  United  States  into  twenty  or 
more  "specified  parts,"  must  a  person  who  has 
bought  and  paid  for  the  patented  article  in  one 
part,  from  a  vendor  having  an  exclusive  right 
to  make  and  vend  therein,  on  removing  from 
one  part  of  the  country  to  another,  pay  to  the 
local  assignee  for  the  privilege  of  using  and 
selling  his  property,  or  else  be  subjected  to  an 
action  for  damages  as  a  wrongdoer?  And  is 
there  any  solid  distinction  to  M  made,  in  such 
a  case,  between  the  right  to  use  and  the  right 
to  sell?  Can  the  owner  of  the  patented  article 
hold  and  deal  with  it  the  same  as  in  case  of  any 
other  description  of  property  beloni^ing  tohim, 
and,  on  his  death,  does  it  pass,  with  the  rest 
of  his  personal  estate,  to  his  legal  representa- 
tives, and  thus,  as  a  part  of  the  assets  to  be 
administered,  become  liable  to  be  sold? 

These  are  questions  which,  although  already 
in  effect  answered  by  this  court  in  more  cases 
than  one,  are  now  to  be  considered  in  the  state 
of  facts  disclosed  in  this  record. 

In  Wilson  v.  Bousseau,  45  U.  S.  4  How.  689 
II :  1160J,  and  in  Bloomer  v.  MeQuewan,  55  U. 

.  14  How.  589  [14:532],  it  was  held  that  the 
purchasers  of  patented  machines  had  the  right 
to  continue  the  use  of  such  machines,  without 
again  paying  royalty,  although  the  patent  was 
twice  extended.  In  the  latter  case  it  appeared 
that  McQuewan,  the  defendant,  had  purchased 
his  machines,  not  from  the  original  patentee 
or  from  a  territorial  assignee,  but  from  a  pur- 
chaser from  the  latter.  Therefore  that  case  la 
authority  for  the  proposition  that  the  pur- 
chaser of  a  patented  machine  has  not  only  the 
right  U>  continue  the  use  of  the  machine  as 
long  as  it  existp,  but  to  sell  such  machine,  and 
that  his  vendee  I  ikes  the  right  to  use. 

The  scope  and  effect  of  those  decisions  were 
thus  expressed  by  Mr.  Justice  Clifford,  in  Mil- 
ehell  V.  Hawlep,  88  U.  S.  16  Wall.  547  [21 :  32^1: 
** 'Patentees  acjjuire  by  their  letters  pa-  [663 
tent  the  exclusive  right  to  make  and  use  their 
patented  inventions  and  to  vend  toothers  to  bo 
used  for  the  period  of  time  specified  in  the  pa- 
tent, but  when  they  have  made  one  or  more  of 
the  tilings  patented,  and  have  vended  the  same 
to  others  to  be  used,  they  have  parted  to  that 
extent  with  their  exclusive  right,  as  they  are 
never  entitled  to  but  one  royalty  for  a  patented 
machine,  and  consequently  a  patentee,  wlien  ho 
has  himself  constructed  a  machine  and  sold  it 
without  any  conditions,  or  authorized  another 
to  construct,  sell,  and  deliver  it,  or  to  construct, 
use,  and  operate  it,  without  any  conditions, 
and  the  consideration  has  been  paid  to  him 
for  the  thin^  patented,  the  rule  is  well  estab- 
lished that  the  patentee  must  be  understood  to 
have  parted  to  that  extent  with  all  his  exclu- 
sive right,  and  that  he  ceases  to  have  any  in- 
terest whatever  in  the  patented  machine  so 
sold  and  delivered  or  authorized  to  be  con- 
structed  and  operated.     Where  such  clrcum- 
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fitances  appear,  the  owner  of  the  machine,: 
whether  he  buUt  It  or  purchased  it,  if  he  has 
also  acquired  the  right  to  use  and  operate  it 
during  the  lifetime  of  the  patent,  may  continue 
to  use  it  until  it  is  worn  out,  in  spite  of  any 
and  every  extension  subsequently  obtained  by 
th(^  patentee  or  bis  assigns." 
,  These  cases  were  followed,  and  a  step  fur- 
ther taken,  in  the  case  of  Adanu  y.  BurJa,  84 
U.  8. 17  Wall.  458  r21 :  700].  There.  Lockhsrt 
and  Seelye  owned,  by  assignment,  all  the  right, 
title,  and  interest  which  the  patentees  had  in  a 
certain  patented  coffin  lid,  in  a  circular  district 
of  a  diameter  of  ten  miles,  whereof  the  city 
of  Boston  was  the  center.  Adams,  also  by  ns- 
signment,  was  the  owner  of  all  other  rights 
under  the  patent.  Burks,  an  undertaker, car- 
ried on  his  business  at  Natick,  and  within  the 
territory  covered  by  the  patent  as  owned  by 
Adams.  To  a. bill  for  an  infringement,  filed 
by  Adams  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  Burks 

g leaded  that  the  patent  coffins  used  by  him  in 
is  business  were  purchased  by  him  from 
Lockhart  and  Seelye,  and  were  sold  to  him 
without  condition  or  restriction. 

The  validity  of  this  plea  was  sustained  by 
the  circuit  court,  and  its  decree  dismissing  the 
664]  *bill  was  affirmed  by  this  court. 

Mr.  Justice  Miller,  in  giving  the  opinion  of 
the  court,  said:  **In  the  essential  nature  of 
things,  when  the  patentee,  or  the  person  hav- 
ing bis  right,  sells  a .  machine  or  instrument 
whose  sole  value  is  in  its  use.  he  receives  in 
consideration  for  its  use,  and  he  parts  with  the 
right  to  restrict  that  use.  The  article,  in  the 
language  of  the  court,  passes  without  the  limit 
of  Uie  monopoly.  That  is  to  say,  the  patentee, 
or  his  assignee,  having  in  the  act  of  sale  re- 
ceived all  the  royalty  or  consideration  which 
he  claims  for  the  use  of  his  invention  in  that 
particular  machine  or  instrument,  it  is  open  to 
the  use  of  the  purchaser  with  >ut  further  re- 
striction on  account  of  the  monopoly  of  the 
patentee.  ...  A  careful  examination  of 
the  plea  satisfies  us  that  the  defendant,  who, 
as  an  undertaker,  purchased  each  of  these  cof- 
fins, and  used  it  in  burying  the  body  which  he 
was  emploj^ed  to  bury,  acquired  the  right  to 
this  use  of  it,  freed  from  any  claim  of  the  pa- 
tentee, though  purchased  within  the  ten-mile 
circle  and  used  without  it." 

It  is  obvious  that  necessarily  the  use  made 
by  Burks  of  these  coffins  involved  a  sale  in 
every  case.  He  did  not  put  them  to  his  per- 
sonal use,  unless  we  are  permitted  to  suppose 
that  he  was  himself  buried  in  each  one  of  the 
coffins.  He  bought  the  coffins  for  the  purpose 
of  selling  them  to  others,  and  the  legal  signifi- 
cance of  the  decision  upholding  his  defense  is 
that  a  person  who  buys  patentra  articles  from 
a  person  who  has  a  right  to  sell,  though  within 
a  restricted  territory,  has  a  right  to  use  and 
sell  such  articles  in  all  and  any  part  of  the 
United  States;  that  when  the  royalty  has  once 
been  paid  to  a  party  entitled  to  receive  it,  the 
patented  article  then  becomes  the  absolute,  un- 
restricted property  of  the  purchaser,  with  the 
right  to  sell  it  as  an  essential  incident  of  such 
ownership. 

That  this  was  the  meaning  of  this  decision, 
not  only  appears  from  the  language  used,  and 
from  the  necessary  legal  effect  oi  the  conclu- 
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don  reached  as  between  the  parties,  but  rroa 
thedissenting opinion  of  JutUce  Bradk^.  wboM 
reasoning  went  wholly  upon  the  asrampcion 
that  such  was  its  meaning. 

Bouch  v.  Qrdff,  183  U.  8.  096  m:788].  it 
cited  by  the  defendant  in  error.  But  it  it  doc 
out  of  line  with  the  previous  cases.  The  exact 
question  presented  was  whether  a  dealer  rend- 
ing in  the*United  States  could  purchate[665 
in  another  country  articles  patented  there  friNa 
a  person  authorized  there  to  sell  them,  and  IB- 
port  them  to  and  sell  them  in  the  United  8CaSct 
without  the  license  or  consent  of  the  ownert 
of  the  United  States  patent,  and  the  court  bekl 
that  the  sale  of  articles  in  the  United  States 
under  a  United  States  patent  cannot  be  oos- 
trolled  by  foreign  laws.  In  this  case  odtber 
the  patentee  or  an^  assignee  had  ever  received 
any  royalty  or  given  any  lic«ise  to  use  the 

Satented  uticle  in  any  part  of  the  United 
tates. 

nol)bU  y.  Jenni»n,  140  U.  8.  855  [87: 786]. 
is  interesting  as  the  last  opinion  deUvered  by 
Mr.  Justice  Blatchford. 

The  facts  were  these:  An  assignee  for 
Michigan,  of  a  patent  for  an  Improvemeat  ia 
pipes  for  conveying  gas.  water,  and  other 
fluids,  made,  sold  and  delivered  in  Micbigsn 
pipes  made  according  to  the  patent,  knoviaf 
that  they  were  to  be  laid  in  the  streets  of  a 
city  in  Connecticut,  a  territory  the  right  for 
which  the  seller  did  not  own  under  the  ptieat, 
and  they  were  laid  in  that  dty.  An  sctioa 
at  law  was  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Michi- 
gan by  Hobble,  who  was  the  own^.  by  tt- 
signment,  of  the  patent  for  the  state  of  Oos- 
necticut,  against  Jennison,  who,  under  Ui 
rights  as  assignee  for  Michigan,  made  and  nU 
patented  pipes  to  the  HartK>rd  Steam  Bopply 
Company,  which  had  a  contract  lo  lay  pipet 
in  Hartford,  Connecticut.  A  Jutt  was  waned, 
and  the  cause  was  tried  before  Jodfte  Brova. 
the  district  judge,  now  a  member  of  this  coort 
The  decision  and  ludgment  of  the  chcoit 
court  were  In  favor  of  the'  defendant,  and  thtt 
judsrment  was  affirmed  here. 

What  was  principally  diacoased  was  tte 
true  interpretation  of  Adame  y.  Bwrke,  84  U. 
S.  17  Wall.  458  [21:  TOO],  and  an  attemnt  m 
made  to  distioi^uish  the  case  in  hand  V  ^ 
fact,  made  affirmatively  to  appear,  that  tki 
sale  was  made  with  the  knowledge  and  ialca- 
tion  on  the  part  of  the  defendant  that  the  «■ 
would  be  at  Hartford. 

But  this  court  was  of  opinion  that  the  esH 
of  Adams  v.  Burks,  supra,  was  appliotble: 
that  the  sale  was  a  complete  one  in  Michi|ia. 
and  that  neither  the  actual  use  of  the  pipes  li 
Connecticut,  nor  a  knowledge  on  the  ptrt  of 
Uie  defendant  ^Hhat  they  were  Intended  [666 
to  be  used  there,  would  make  him  liable. 

This  brief  history  of  the  case  shows  that  Is 
Wil9on  y.  Baueseau,  45  U.  8.  4  How.  868  HI: 
1180].  and  cases  following  it.  it  was  held  tW> 
as  between  the  owner  of  a  patent,  on  the  ost 
side,  and  a  purchaser  of  an  article  made  aadcr 
the  patent  on  the  other,  the  payment  of  a  roy- 
alty onoe,  or,  what  is  tha  same  thing,  the  pa^ 
chase  of  the  article  from  one  anthoriara  ly 
the  patentee  to  sell  it.  emancipates  sock  tr 
tide  from  any  further  subjection  to  the  ptl«i 
throughout  the  entire  life  of  tha  paleot  ^m 
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If  the  latter  should  he  hy  law  suhsequently  ex- 
tended beyond  the  term  existing  at  the  time  of 
the  sale,  and  that  in  respect  of  tJie  time  of  en- 
joyment, by  those  decibions,  the  right  of  the 
parchaser,  his  assigns  or  legal  representatives, 
tt  clearly  establisbed  to  be  entirely  free  from 
any  further  claim  of  the  patentee  or  any  as- 
ttgnee;  that  in  Adamt  v.  Burk9,  84  U.  S.  17 
WalL  458  1*21:700].  it  was  held  that,  as  re 
apects  the  fiaee  of  enjoyment,  and  as  between 
the  purcbaser  of  patented  articles  in  one  speci- 
fied part  of  the  territory  and  the  assignee  of 
the  patent  of  another  part,. the  rigbt  once  legi 
timiU^y  acquired  to  hold,  use,  and  sell  will 
protect  such  purcbaser  from  any  further  sub- 
iecUon  to  the  monopoly;  that  in  Hobbie  v.  Jen- 
askm,  149  U.  S.  855  187:766},  it  was  held  that, 
as  between  assignees  of  different  parts  of  the 
lerritory,  it  is  copipetent  for  one  to  sell  the 
patented  lurticles  to  persons  who  intend,  with 
the  knowlege  of  the  vendor,  to  take  them  for 
use  into  the  territory  of  the  other. 

Upon  the  doctrine  of  these  casec  we  think  it 
follows  that  one  who  buys  patented  articles  of 
manofac'tu'-e  from  one  authorized  to  sell  them 
becomes  possessed  of  an  absolute  property  in 
such  articles,  unrestricted  in  time  or  place. 
Whether  a  paterief  may  protect  himself  and 
hia  assignee  by  special  contracts  brought 
home  to  the  purchasers  is  not  a  question  be- 
fore us,  and  upon  which  we  express  no  opin- 
ion. It  is,  however,  obvious  that  such  a  ques- 
tion woiUd  arise  as  a  question  of  contract,  and 
not  as  one  under  the  inheient  meaning  and 
effect  of  the  patent  laws. 

The  conclusion  reached  does  not  deprive  a 
patentee  of  his  Just  rights,  because  no  article 
007]caD  be  unfettered  from  the  claim  *of  his 
monopoly  without  paying  its  tribute.  The  in- 
convenience and  annoyance  to  the  public  that 
an  opposite  conclusion  would  occasion  are  too 
obvious  to  require  illustration. 

These  views  render  it  unnecessary  to  con- 
sider other  features  of  the  case. 

The  decree  of  the  court  below  is  reversed, 
and  the  cause  remanded  with  directions  to  dis- 
miss the  bilL 

XI0V0J  Wtt. 

Mr.  Justice  Brown  dissenting: 

The  exact  question  presented  by  the  record 
In  this  case  is,  whether  a  dealer  in  patented  ar- 
ticles, doing  business  in  Massachusetts,  and 
knowing  that  the  right  to  manufacture,  use, 
and  sell  such  articles  within  that  state  belongs 
to  another,  may  purchase  such  articles  of  the 
patentee  in  Michigan,  in  the  ordinary  course 
of  trade,  for  the  purpose  of  resale  In  Massa- 
chusetts, and  may  sell  them  there  in  defiance 
of  the  rights  of  the  license? 

The  right  to  do  this  is  supposed  to  arise 
from  the  fact  that  the  defendants,  having  once 
paid  tribute  to  the  patentee  by  purchasing  the 
patented  articles  of  him,  thereby  acquire  the 
right  to  deal  with  such  articles  as  they  please, 
notwithstanding  that  another  has  bought  and 
paid  for  the  exclusive  right  to  manufacture 
and  sell  them  within  their  territory.  The 
cases  In  this  court  which  are  supposed  to  jus- 
tify, or  at  least  to  lead  up  to  this  conclusion, 
seem  to  me' to  fall  far  short  of  this  somewhat 
startling?  result 

In  Wilson  v.  Bousaeau,  45  U.  S.  4  How.  646 
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[11:1141],  it  was  decided,  (1)  that  the  Patent 
Act  of  lb86  authorized  an  extension  of  a  patent 
to  be  granted  to  the  administrator  of  the 
patentee,  and  that  such  extension  inured  to 
the  benefit  of  such  administrator,  and  not  to 
an  assignee  under  the  original  patent;  (2)  that 
the  plaintiff,  claiming  title  under  the  extension 
to  the  administrator,  could  maintain  an  action 
for  infringement  of  the  patent  within  the  ter- 
ritory specified  in  the  assignment,  against  any 
person  notclaiming under  such  assij^nment;  and 
(8)  that  an  ^assignee  who  had  purchased  [668 
the  right  and  was  in  use  of  the  patented  ma- 
chine at  the  time  of  the  renewal  had  tne  right 
to  continue  such  use  during  the  extension. 
Although  cited  in  the  opinion  of  the  court,  I 
am  unable  to  see  that  it  has  any  bearing  upon 
the  case  under  consideration. 

The  case  of  Bloomer  v.  MeQuewan,  65  U.  8. 
14  How.  589  [14: 582],  did  not  differ  materially 
from  the  prior  one,  although  the  Chief  Justice 
draws  a  distinction  between  the  grant  of  a 
right  to  make  and  sell  the  machine,  and  the 
grant  of  a  right  to  use  it;  and  in  this  connec- 
tion makes  use  of  an  expression  which  has 
been  freely  quoted  in  subsequent  cases,  and 
is  now  employed  in  a  way  which  seems  to 
be  destructive  of  the  rights  of  the  licensee: 
**But  the  purchaser  of  ihe  implement  or  ma- 
chine for  the  purpose  of  using  it  in  the  ordi- 
nary pursuits  of  life  stands  on  different  ground. 
In  using  it  he  exercises  no  rights  created  by 
the  Act  of  Congress,  nor  does  he  derive  title  to 
it  by  virtue  of  the  franchise  or  exclusive  privi- 
lege granted  to  the  patentee And 

when  the  machine  passes  to  the  hands  of  the 
purchaser"  (for  such  use)  "it  is  no  longer 
within  the  limit  of  the  monopoly.  It  passes 
outside  of  it,  and  is  no  longer  under  the  pro- 
tection of  the  Act  of  Congress."  The  question 
in  that  case,  however,  concerned  only  the 
rights  of  an  assignee  of  a  patent  which  had 
b^n  extended,  and  the  point  decided  was  that 
the  assignee  was  entitled  to  continue  to  use 
the  patent  during  the  extended  period.  In 
this  connection  there  can  be  no  question  of 
the  proprietv  of  the  language  quoted.  It 
would  indeed  be  a  strange  principle  to  hold, 
that  a  party  who  had  bought  a  patented  article 
during  the  original  term  of  the  patent,  should 
be  obliged  to  pay  an  additional  royalty  for  its 
use,  if  that  term  were  extended. 

In  Mitc7ieU  v.  Eawley,  88  U.  8.  16  Wall.  544 
[21:822],  the  patentee  assigned  to  another  the 
rigbt  to  make  and  use,  and  to  license  others 
to  make  and  use,  four  of  his  machines  during 
the  original  term  of  the  patent,  with  the  ex- 
press provision  that  the  grantee  should  not 
dispose  of,  sell,  or  license  any  one  to  use  such 
machine  beyond  the  said  term.  The  patent 
was  extended  for  seven  years,  and  a  grant  to 
use  the  machines  for  the  two  states  in  question, 
during  the  extended  term  was  made*to  [669 
another.  In  delivering  the  opinion  of  the  court, 
Mr,  Justice  Clifford  quoted  liberally  the  general 
language  of  the  prior  cases,  but  held  that  the 
grantor,  under  whom  the  defendants  claimed, 
never  acquired  the  right  to  sell  the  machines, 
and  give  their  purchasers  the  right  to  use 
them,  beyond  the  term  of  the  ori^nal  patent; 
and  that  notice  to  the  defendants,  who  had 
purchased  their  rights  from  the  grantee  of  the 
original  term,  was  not  required,  as  the  law 
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Imposed  the  risk  upon  the  purchaser,  as  against 
the  real  owner,  of  ascertaining  whether  the 
title  of  the  seller  was  such  that  he  could  make 
a  valid  conveyance.  In  this  case,  the  pur- 
chatter  from  the  original  grantee  of  the  term 
was  held  affected  with  knowledge  of  the  terms 
of  the  grant  from  the  patentee,  which  ex- 
pressly took  from  the  assignee  the  right  to  sell 
or  grant  any  license  to  use  the  machines 
beyona  the  expiraUon  of  the  original  term. 
This  case  seems  to  be  a  limitation  upon  the 
general  doctrine  of  the  prior  cases,  that,  by  a 
purchase  of  a  patentee,  the  patented  article  is 
thereby  taken  out  of  the  monopoly.  So  far 
as  the  case  is  pertinent  at  all  to  the  instant 
case,  it  favors  the  position  taken  by  the  court 
below. 

There  are  bat  three  cases  that  have  any 
direct  bearing  upon  the  one  under  considera- 
tion, namely,  Adam»  v.  Burks,  84  U.  S.  17 
Wall.  453  [21:700];  Boeseh  v.  Qrdff,  188  U.  8. 
698  [88:7881;  and  Holbie  ▼.  Jenniton,  149 
TJ.  S.  855  [37: 766].  In  Adams  v.  Burks, 
supra,  the  original  patentees  assigned  to  a  firm 
in  Cambridge,  Massachusetts,  all  their  right 
in  the  invention  to  a  circular  territory  extend- 
ing ten  miles  from  the  city  of  Boston.  De- 
fendant, an  undertaker  doing  business  as 
Katick,  outside  of  this  territory,  bought  cer- 
tain coffins  of  the  Cambridge  firm,  and  used 
them  in  burying  the  dead,  but  sold  none,  ex- 
cept so  far  as  the  use  of  the  coffins  in  his  busi- 
ness could  be  considered  as  a  sale.  It  was 
held  that  the  defendant,  having  purchased  the 
coffins  of  one  who  htid  a  legal  right  to  tell 
them,  had  a  right  to  use  th^ni  nny where  that 
the  patentee,  having  received  his  considera- 
tion, the  patented  articles  were  no  longer 
within  the  monopoly  of  the  patent  The  case 
was  treated  both  in  the  opinion  of  the  court 
and  in  the  dissent,  in  which  three  Justices 
concurred,  as  a  cafte  of  use  and  not  of  sale,  and 
670]Jtfr.  Justice  Miller  in  delivering  *ihe  opin- 
ion observed:  "Whatever,  therefore,  may  be 
the  rule  when  patentees  subdivide  territorially 
their  patents,  as  to  the  exclusive  right  to  make 
or  to  sell  within  a  limited  territory,  we  hold 
that  in  the  class  of  machines  or  implements 
we  have  described,  when  they  are  once  law- 
fully made  and  sold,  there  is  no  restriction  on 
their  use  to  be  implied  for  the  benefit  of  the 
patentee  or  his  assignees  or  licensees."  The 
dissenting  Justices  were  of  opinion  that  the 
assignment  did  not  confer  upon  the  assignee 
the  right  to  sell  the  patented  article  to  be  used 
outside  of  his  territory.    There  was  no  siig- 

festion  in  either  opinion  that  a  purchaser 
rom  the  assignee  had  or  could  have  the  right 
to  deal  in  the  patented  article  outside  of  the 
territory  in  which  the  purchase  was  made. 

In  Bobbie  v.  Jennison,  supra,  an  assignee 
for  the  Slate  of  Michigan  sold  and  delivered  in 
that  state  certain  patented  gas  and  water 
pipes,  knowing  that  they  were  to  be  laid  in 
the  streets  of  Hartford,  Connecticut,  a  terri- 
tory the  right  for  which  the  seller  did  not  own 
under  the  patent  The  pipes  were  laid  in  that 
city.  It  was  held,  following  Adams  y,  Burks, 
supra,  that  the  seller  was  not  liable,  in  an 
action  for  infringement,  to  the  owner  of  the 
patent  for  Connecticut.  The  action  in  this 
case  was  brought  not  against  the  user,  but 
Against  the  manufacturer  and  vendor  of  the 
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patented  article,  and  it  was  bdd  Uiat,  at  &■ 
sale  was  completed  in  Michigan,  neither  tka 
actual  use  of  the  pipes  in  Connecdcut,  nor  tte 
knowledge  on  the  part  of  the  defendants  that 
they  were  intended  to  be  used  tliere,  could 
make  them  liable.  This  case  also  involved 
the  right  to  use  and  not  to  sell,  and  was  bdd 
to  be  indistinguishable  from  Adams  v.  Aifin 
It  differed  from  that  only  in  the  fact  that  the 
action  was  brought  against  the  vendor. 

The  machines  or  implements  thns  referred  to 
in  these  cases  are  such  articles  as  are  exhausted 
or  consumed  in  their  use;  that  is,  where  arti- 
cles are  Of  no  value  after  a  single  use,  there  la 
no  restriction  on  their  further  use  in  favor  of 
the  patentee  or  assignee.  When  a  patented 
article  of  that  kind,  the  whole  value  of  which 
consists  in  its  use  for  a  particular  purpoaeaad 
which  value  ceases  when  its.  capability  of  use 
for  that  purpose  is  ^ne,  the  monopoly  of  the 
patentee  or  his  'assignee  over  it  must  [671 
necessarily  cease  upon  its  sale  to  the  purcaaser. 

Upon  the  other  hand,  in  Boeseh  v.  Grdf,  19 
U.  8.  098  [33:788],  it  was  held  that  one  who 
purchased  articles  covered  by  a  patent  in  a  for- 
eign country,  and  imported  them  into  the 
United  States,  could  not  sell  them  here  with- 
out the  license  or  consent  of  the  owner  of 
the  American  patent,  although  they  were  por> 
chased  in  a  foreign  country  from  a  peraoo  aa- 
thori7.ed  to  sell  them.  This  is  the  only  case 
decided  by  this  court  in  which  the  right  of  a 
purchaser  to  seU  patented  articles  outside  of 
the  territory  of  his  vendor  has  been  drawo  fa 
question,  and  I  see  no  reason  why  the  argu- 
ments, which  moved  the  court  in  that  esse  to 
hold  that  Uiis  could  not  be  done,  do  not  apply 
with  equal  cogency  to  a  case  where  the  patentM 
articles  are  bought  within  the  United  Statoi 
In  both  cases  a  tribute  has  once  been  paid  to 
the  patentee,  and  the  fact  that  that  trilNite  wis 
paid  in  a  foreign  country,  works  no  appareal 
difference  in  the  principle. 

In  this  connection  the  following  dedsioaiof 
the  circuit  courts,  though  not  binding  upoo  us 
as  authority,  are  at  least  entitled  to  respectful 
consideration:  In  Hatch  v.  Adams,  »  Fed. 
Rep.  434,  it  was  held  by  Judge  McKcaasa 
that  a  purchaser  of  patented  articles  from  t 
territorial  assignee  of  the  patent,  does  Bd  s^ 
quire  the  right  to  sell  theanicles,  in  the  count 
of  trade,  outside  of  the  territory  granted  tokh 
vendor.  A  like  rutin e  was  made  in  the  lootk- 
em  district  of  New  York  by  Judge  Wheekr. 
in  Hatch  v.  Hall,  23  Fed.  Rep.  438,  &  80  M. 
Rep.  614,  and  in  the  Circuit  Couit  for  tto 
Northern  District  of  California  in  the  OU^ 
nia  Electrical  Works  v.  Finck,  Judge  Hawky. 
47  Fed.  Rep.  583. 

In  view  of  the  cases  of  Adams  v.  Bvrh,  M 
U.  8.  17  Wall.  453  [21:700],  and  OMsf. 
Jennison,  149  U.  8.  855  [37:  7661,  thit  court 
must  be  considered  as  committed  to  the  diK^ 
trine  that  a  vendee,  purchasing  a  pateotsd  ir 
tide  of  the  patentee  or  his  licensee,  has  t  ri|bt 
to  make  use  of  the  same  wherever  he  may  luc 
it,  notwithstanding  the  fact  thai  \ht  purchsM 
be  made  with  the  knowledse  of  the  veodor 
that  the  article  is  to  be  used  ia  the  territorj  of 
another,  and  with  the  knowledge  of  iheTtadce 
that  the  territory  In  which  he  *proposei(078 
to  use  it  is  owned  by  another.  We  are  oo« 
asked  to  take  another  itep  In  advance,  aod  boM 
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tint  a  riTal  dealer,  with  DoUce  of  the  territorial 
rights  of  a  licensee  or  assignee,  may  purchase 
any  quantity  of  patented  articles  of  the  pa- 
teotee,  and  sell  them  in  his  own  territory  in 
^dianoe  of  the  right  of  the  assignee  in  such 
territory.  To  this  proposition  I  am  unable  to 
give  my  assent. 

By  Bew.  Sut.  §  4898,  * 'Every  patent,  or  any 
interest  therein,  iuall  be  assignable  in  law  by 
an  instrument  in  writing,  and  the  patentee  or 
his  assigns  or  legal  representatives  may,  in  like 
manner,  grant  and  oonvev  an  ezclusfvei  right 
under  bis  patent  to  the  whole  or  any  specified 
part  of  the  United  Stotes."  The  objectof  this 
statute  is  to  vest  in  the  licensee  the  exclusive 
right  of  the  original  patentee  to  make,  use, 
ami  sell  the  invention  or  discovery  within  the 
territory  assigned,  and  to  take  to  himself  the 
profit  upon  every  article  sold  within  such  ter- 
ritory. Thifr  right  is  presumed  to  be  a  valua- 
ble onet  and  is  entitled  to  the  protection  of  the 
courts  and  to  a  reasonable  construction,  in  so 
far  as  it  does  not  infringe  upon  the  rights  of 
ethers,  who  may  have  purchased  the  patented 
articles  of  one  who  had  a  lawful  right  to  sell 
them.  That  one  who  makes  use  of  or  sells  a 
patented  article  in  ignorance  of  the  fact  that  it 
is  patented,  ic  liable  an  an  infringer,  is  entirely 
well  settled  Walkei.  Patents.  g§  877,  569; 
3  Robinson.  Patents,  §  901.  Yet  we  are  asked 
to  hold  in  this  case  that  one,  who  is  fully  in- 
formed of  the  rights  of  territorial  assignee, 
may  deal  in  the  patented  articles  in  defiance  of 
such  assigneei,  upon  thf  ground  that  he  has 
once  submitted  to  the  exactions  of  the  pa- 
tentee by  purchasing  the  article  of  one  who 
had  a  right  to  sell  It  There  is  reason  for  say- 
ing that  a  person  who  has  once  paid  tribute  to 
the  patentee  shall  not  be  called  upon  to  pay 
tribute  a  second  time,  by  reason  of  using  the 
article  elsewhere,  but  to  say  that  he  may  pur- 
chase such  articles  for  the  deliberate  purpose 
of  entering  into  competition  with  a  local  li- 
censee, is  utterly  destructive  of  the  right  of  the 
latter  to  deal  in  the  patented  article.  Under 
this  rule  a  patentee  may  assign  his  right  to 
make  and  sell  the  patented  article  in  every 
state  in  the  Union  except  his  own;  may  there 
estsblish  a  manufactory,  and  may,  by  bis  supe- 
6731rior  *facilities,greater  capital,  more  thor- 
ough knowledge  of  the  business,  or  more  exten- 
sive acquaintance,  undersell  his  own  licensees, 
drive  them  out  of  business,  and  utterly  destroy 
the  value  of  their  licenses.  In  my  view,  this 
cannot  be  done,  and  I  am,  therefore,  com- 
pelled to  dissent  from  the  opinion  of  the  court. 

I  am  authorized  to  state  that  the  Chief  Ju$- 
Hee  and  Mr.  JusUoe  Field  concur  in  this  dis- 
sent. 


eertlfled  by  the  olrouit  court  to  this  court  for  de- 
oision*  in  order  to  srive  this  court  Jurisdiction. 

[No.  818.] 
SuhmUted  March  tS.  1896.    Decided  AprU  8, 

1895. 


THE  DAVIS  &  RANKIN  BUILDING  & 
MANUFACTURING  COMPANY,  Pfff. 
in  Brr., 

9. 

WILLIAM  W.  BARBER 

(See  8.  C.  Reporter's  ed.  878, 674.) 

JurisdidioncU  quatian. 

Where  a  ease  to  brouirbt  to  tlito  court  from  the  clr^ 
suit  court  only  upon  the  quest  ton  of  the  Jurisdic- 
tioo  of  the  oirouit  oourt  that  question  must  be 
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N  ERROR  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  Indiana,  to  review 
ajudgment  in  favor  of  the  defendants,  William 
W.  Barber  et  a/.,  in  an  action  brought  by  The 
Davis  &  Rankin  Building  &  Manufacturing 
Company,  plaintiff,  for  damages  for  breach  of 
contract    On  motion  to  dismiss.    IHsmisacd. 

The  facts  are  stated  in  the  opinion. 

See  same  case  below,  00  Fed.  Rep.  466. 

Mestrs.  C^o.  A.  Kni|rht  and  J,  A.  McNutt 
for  defendants-  in  error, In  favor  of  motion  to 
dismiss. 

Meisn,  L.  T,  Mlehener  and  Cfe^rge  ShirU 
for  plaintiff  in  error,  in  opposition  to  motion. 

Thb  Chibf  Justicb:  This  was  an  action 
brought  against  certain  subscribers  to  a  con* 
tract  to  recover  damages  for  its  breach.  De- 
fendants demurred  upon  the  grounds  that  the 
court  had  no  jurisdiction  over  the  subject- 
matter  of  the  action,  and  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them.  The  demurrers 
weresustained  and  judgment  rendered  in  favor 
of  defendants  on  June  28,  1892.  The  writ  of 
error  from  this  court  was  sued  *out  Feb*[674 
ruaiy  10. 1894.  It  does  not  appear  by  the  record 
but  is  conceded  by  counsel,  that  a  writ  of  error 
was  taken  to  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit,  and  dismissed  for  want 
of  jurisdiction.  00  Fed.  Rep.  465.  The  juris- 
diction of  this  court  is  invoked  upon  the  ground 
that  the  only  Question  in  the  case  was  as  to  the 
jurisdiction  of  the  circuit  court,  but  that  ques- 
tion was  not  certified  to  this  court  by  the  cir- 
cuit court  for  decision,  and  the  writ  of  error 
jnust  be  dismissed  upon  the  authority  of  Map- 
nard  v.  Heeht,  151  U.  8.  324  [38:179];  Colmn 
Y.JaeksonvUlef  ante,  736,  and  cases  cited. 

Writ  ofeiTor  dismissed. 


THB  C.  A.  TREAT  MANUFACTURING 
COMPANY,  Plff.  in  Err., 

THE  STANDARD  STEEL  &  IRON  COM- 

PANYbtal. 

(Boe  8.  C.  Beporter*8  ed.  674, 87S.) 

Jurisdiction. 

That  the  chroult  court  directed  the  jury  to  find 
a  verdict  for  defendant  does  not  sive  this  oouit 
jurisdiction  on  the  grround  1  but  the  pluintilf  was 
deprived  of  the  right  of  trial  by  jury  and  there- 
fore the  case  involves  the  Constitution  or  appli- 
cation of  the  Constitution  of  the  United  States. 

[No.  3.'58.] 
Submitted  March  tS,  1896.    Decided  April  8, 

1896. 

NOTS.— Jj  to  jurisdiction  of  Federally  over  state 
courts;  necessity  of  Federal  question:  what  consti' 
tutes  Federal  question,  see  note  to  Hamblin  v» 
Western  Land  Co.  87: 267. 

As  to  jurisdiction  in  the  United  States  Supreme 
CowU  where  Federal  question  arises^  or  where  are 
drawn  in  qwstUm  statutes,  treaty^  or  Constiti«tioii« 
see  notes  to  Martin  v.  Hunter,  4: 97,  Matthews  v. 
Zone,  S:  654,  and  WUUams  v.  Norris,  6: 571. 
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F  ERROR  to  tbe  Circait  Court  of  the  IlDited 
States  for  tbe  Nortbeni  District  of  llliDois. 
to  review  a  ludgmeDt  for  defendants,  Tbe 
Standard  Steel  &  Iron  Company  €t  al.^  In  an 
action  by  tbe  Treat  Manufacturing  Company, 
of  trespass  on  tbe  case.  On  motion  to  dismiss. 
Dismissed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs,  Wm,  G.  Beale,  Edward  Ishiun 
and  WitUam  0,  Beale  for  defendants  in  error 
for  motion  to  dismiss. 

Messrs.  Jno.  S.  Cooper  and  Oeorge  H. 
Shields  for  plaintiff  in  error,  in  opposition  to 
motion. 

Thb  Chief  Justicb:  Tbis  was  an  action 
of  trespass  on  tbe  case.  At  tbe  conclusion  of 
the  trial  defendants  moved  the  court  to  charge 
tbe  Jury  to  find  the  issues  for  defendants, 
which  motion  was  granted,  and  the  Jury  was 
directed,  upon  the  whole  case,  to  return  a 
verdict  for  defendants,  plaintiff  duly  except- 
ing. Thereupon  tbe  jury  returned  a  verdict 
accordingly;  plaintiff  moved  for  a  new  trial, 
675]  which  was  denied,  *and  Juds^ment  was 

J;iven  against  plaintiff  on  the  verdict.  Tbis 
udgment  was  rendered  December  8,1890.  The 
writ  of  error  from  this  court  was  brought 
Kovembor  2i,  1891.  Tbe  only  ground  reued 
on  to  sustain  the  Jurisdiction  of  this  court  is 
that  tbe  case  "involves  the  construction  or 
application  of  the  Constitution  of  tbe  United 
States;"  because  plaintiff  in  error  wasdeprived 
of  tbe  right  of  trial  by  Jury.  But  it  is  well 
settled  that  where  the  trial  Judge  is  satisfied 
upon  the  evidence  that  the  plaintiff  is  not 
entitled  to  recover,  and  that  a  verdict,  if  ren- 
dered for  plaintiff,  must  be  set  aside,  the  court 
may  instruct  tbe  Jury  to  find  for  the  defend 
ant.  Grand  Chute  v.  Winegar,  82  U.  8.  15 
Wall.  855X21:1701;  Marum  County  Comrs.  v. 
C//I/A;.  94  U.  S.  278  [24:591;  Eerbert  v.  Butler, 
97  U.  S.  819  [24:958]. 

If  the  court  errs  as  matter  of  law  in  so  doing, 
the  remedy  lies  in  a  review  in  the  appropriate 
court. 

Writ  of  error  dismissed. 


ALEXANDER  ALLEN,  Pfff.  in  Err., 

V. 

UNITED  STATES. 
(Bee  8. 0.  Reporter's  ad.  075-01.) 

instruetions  to  Jury — tried  for  murder, 

L  On  a  trial  for  murder,  it  It  error  for  the  court 
to  Instruct  the  jury  that  If  tbe  deceased  and  other 
boys  attacked  the  accused  with  sticks,  and  while 
that  attack  was  going  on  and  in  the  heat  of  the 
affray,  and  the  sticks  were  not  of  a  dangerous  or 
deadly  character,  and  under  such  droumstanoet 
the  accused  shot  and  killed  the  deceased,  it  would 
be  manslaughter  and  there  oonJd  be  no  self-de- 
fense in  It :  the  question  should  have  been  left  to 
the  Jury,  whether  the  accused  had  not  a  rlght« 
when  defending  himself  from  an  attack  made  by 
several  persons  using  stlokB»  to  consider  himself 
In  danger  of  life  or  limb. 

%  NOTB.— ^  to  questions  of  law  and  fact  for  court 
mriuryineivlland  criminal  coMt,  see  note  to  King 
V.  Delaware  Ins.  Go.  3:  16ft. 
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2.  AniiistniotioDtotbejarTOoatrlalforBiirter 
that  if  in  the  conflict,  in  which  tbe  deoeandattft 
others  attacked  the  defendant  with  stieka  th» 
defendant  shot  the  deceased  wltboot  pfsHo— 
prefteratioo  or  deliberation  or  prevloas  setocOBa 
of  a  deadly  weapon  or  a  contemplated  purponto 
use  that  deadly  weapon  in  a  dangerous  way.  thaa 
that  would  be  manslaughter  and  ooold  not  be 
self-defense.  Is  erroneous  because  it  sbnti  oat 
from  the  consideTatlon  of  the  jury  tbe  oUum  of 
self-defense  and  because  of  the  a«umpcloa  tkat 
if  the  defendant.  In  view  of  the  prevloos  threats 
that^e  was  to  be  killed,  had  armed  himfelf  wlia 
a  pistol  with  a  view  to  using  it  in  self -defeosesBS 
subsequently  used  H  when  attacked.  It  wooU 
have  been  not  only  not  a  case  of  aelf-defeoso  bat 
not  even  of  manslaughter,  tmt  of  mnrdor. 

[No.  788.] 

Submitted  liaroh  4, 1895.  Decided  April  8, 1S96. 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  Arkaosat. 
to  review  a  Judgment  of  conviction  and  sea- 
tence  of  Alexander  Allen  for  the  murder  of 
one  Philip  Henson.    Betereed, 

Statement  by  Mr,  Justice  Shlrms  s 

In  the  Circuit  Court  of  the  United  Statsi  for 
tbe  Western  District  of  Arkansas,  at  the 
Mav  term,  1894,  Alexander  Allen  was  tried 
and  found  guilty  of  the  murder  of  one  Philip 
Henson. 

The  evidence  certified  to  na  bj  tbe  bUl  of 
exceptions  shows  that  Philip  Henson,  a  white 
boy,  about  seventeen  years  old,  was  shot  and 
killed  by  the  defendant,  a  colored  boy,  abo«t 
fifteen  years  old,  on  May  15. 1893.  It  appoan 
that  two  or  theee  days  before  these  bovs,  with 
several  companions,  had  met  and  had  a  dilB- 
culty.  James  Marks  testified  that,  on  that  oe- 
cafiion,  Henson  and  his  party  followed  them 
and  threw  sticks  at  them,  and  odd:  **We  win 
be  over  Saturday  to  settle  with  voo.*  Allsa, 
testifying  in  his  own  behalf,  said  that  the  ftnt 
time  he  ever  saw  deceased,  Philip  Heosoa, 
was  two  days  before  the  killing;  that  Jsmfli 
Marks,  on  whose  farm  defendant  was  workiag, 
and  defendant  were  out  hunting  boms  whea 
be  saw  Henson  and  other  boys;  that  he  mads 
inquirv  of  them  about  the  horaea,  and  that  hi 
and  Jim  Marks  started  to  go  across  a  cresk, 
and  Henson  and  his  companions  followed  thsM 
and  threw  sticks  at  them,  and  said  they  would 
kill  that  nigger  the  first  chance  they  got,  aad 
said  they  would  settle  it  on  Saturday. 

Tbe  scene  of  the  shooting  was  at  or  Dearaho| 
pen  on  'Marks'  farm.  There  was  a  wire[67 1 
fence  separating  the  Marks  place  from  an  ad- 
jacent field.  The  testimonv  ia  oontradictaiy 
as  to  whether  Henson  and  hit  oompaakno 
crossed  the  fence  into  tbe  Marks  farm.  The 
Henson  party  had  freahly  cut  sticks  In  their 
hands.  An  altercation  took  place.  Toaaf 
Marks  testified  that  Henson  8ald«  when  the  de- 
fendant asked  them  what  they  came  after,tibey 
came  to  kill  a  nigger.  The  story  told  by  Willie 
Erne,  one  of  the  Henson  party,  a  boy  of  II 
vears  of  age,  was  the  clearest  statement  oa  be^ 
half  of  the  proeeoutloo  of  what  took  plaoa  b 
was  as  follows: 

"On  Saturday,  Philip,  George,  and  I  starts! 
to  go  fishing;  we  bad  some  wlHow  slicks  M 
kill  frogs  with  for  bait.  We  west  a  little  vm 
half  way  and  saw  sobm  one  bahiMi  Marks*  hof 
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pen,  and  when  we  p;ot  up  about  the  leugth  of 
ibe  court  room  [about  seventy  feet]  from  the 
fence,  and  defeiidaDt  got  up  and  walked  along 
the  fence,  and  we  kept  walking  the  same  way 
we  had  been  walking,  that  is,  we  were  walk- 
ing not  towards  the  Marks  house,  but  north- 
east the  yard  fence,  behind'  which  was  the 
defendant,  walked  north.    We  were  not  in- 
tending to  go  into  the  yard;  we  intended  to 
croea  north  of  the  yard,  because  that  was  near- 
est  to  the  lake,  and  defendant  said:  'Hello, 
Qeorge,  where  are  you  goingf  and  George 
said,    'QoiBg   fishing,'   and  defendant  said, 
'Well,  hold  on:  I  hei^  yon  said  I  told  a  lie  on 
you/  defendant  pulled  his  pistol  out  at  that 
time,  and  George  said,  'Maybe  I  did.'    De- 
fendant pulled  scabbard  off  pistol  and  handed 
it  to  the  Marks  boy.  and  got  through  the  fence 
uid  walked  up  to  Philip  Henson  and  hit  him 
tnthe  mouth  with  his  left  hand  and  pulled 
down  the  pistol  with  his  right  hand,  and  Philip 
mbbed  it,  and  it  shot  into  the  ground;  then 
Pldllp  dropped  the  pistol,  and  he  shot  Philip 
under  the  arm,  and  when  he  turned  around 
lie  shot  him  in  the  back,  and  then  he  shot  at 
George  twice,  and  hit  George  in  the  back;  he 
then  snapped  the  pistol  at  ma    I  was  running 
when  he  snapped  at  me.    .    .    .    When  de- 
fendant shot  rhilip  once  Philip  raised  his 
stick,  and  I  think  he  hit  defendant  with  it. 
Defendant  put  the  pistol  on  top  wire  of  the 
fence  and  pointed  it  at  us  while  we  were  about 
thirty  yards  away.    He  told  us  to  stop,  and 
we  stood  there  till  be  got  through  the  fence,  and 
678]*he  then  pulled  pistol  out  of  the  scabbard 
and  gave  it  to  the  Marks  boy,  and  came  on  up 
to  us.    We  did  not  move;  none  of  us  said  a 
word  to  him.    The  Marks  boy  was  standing  at 
the  fence,  looktog  through  the  wire,  during 
the  shooting.    We  did  not  go  over  on  the  side 
next  to  Marks — none  of  us.    At  the  time  de- 
fendant came  out  towards  us  Philip  Henson 
was  nearer  to  defendant  than  George  and  I, 
and  he  bet  Philip  was  larger  than  George." 

The  testimony  of  young  Marks  and  of  the 
defendant  was  to  the  effect  that  the  Erne  boy 
and  Philip  Henson  crossed  over  the  fence  into 
the  Marks  yard  and  made  the  first  assault,  and 
that  defendant  did  not  draw  his  pistol  or  shoot 
until  he  had  been  knocked  down  and  when 
three  of  the  assailants  were  on  him. 

No  counsel  for  plaintiff  in  error. 
Mr,  Holmes  Conrad*  Solieitor  Oen,,  for 
defendant  in  error. 

Mr,  Juftiee  Shiras  delivered  the  opinion  of 
the  court: 

The  facts,  as  made  to  appear  by  the  testi- 
mony on  both  sides,  were  substantially  these: 

The  difficulty  was  between  boys:  the  oldest, 
Philip  Henson,  was  about  seventeen;  Alexan- 
der Allen,  the  defendant,  about  fifteen,  and 
the  other  participants  were  about  twelve  or 
thirteen  years  of  age.  The  first  encounter  was 
on  Thursday,  when  a  quarrel  took  place, 
sticks  were  thrown,  and  threats  made.  On 
Saturday  there  was  another  meeting,  when 
hostilities  were  renewed.  The  evidence  is 
coofiicting  as  to  whether  Henson  and  his 
party  crowed  the  fence  into  tlie  Marks  yard, 
and  as  to  which  parly  made  the  fiirst  assault. 
An  undeuiableincidcnt  was  that  Philp  Henson 
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was  fatally  Shot  by  a  pistol  in  the  hands  of 
Allen. 

In  this  condition  of  the  evidence  the  court 
£[ave  under  exception  the  following  instruc- 
tion: 

"Now,  gentlemen,  these  are  the  three  con- 
ditions which  I  give  *you  in  the  case.  I  [679 
have  told  you  that  if  it  is  true  that  this  defend- 
ant went  up  on  one  side  of  the  fence  and  when 
there  struck  Philip  Henson  in  the  mouth  and 
then  shot  him,  that  is  murder.  On  the  other 
hand,  if  it  is  true  that  Henson  and  the  other 
boys  attacked  him  with  sticks,  and  while  that 
attack  was  going  on  and  in  the  heat  of  that 
affray,  and  the  sticks  were  not  of  a  daneerous 
or  deadly  character,  and  under  such  circum- 
stances he  shot  and  killed  Philip  Henson,  that 
would  be  manslaughter;  but  if  there  was  an 
absence  of  that  condition,  then  there  is  no 
manslaughter  in  it,  nor  could  there  be  any  self- 
defense  In  it.  There  could  be  nothing  else 
but  this  distinct  grade  of  crime  known  as 
murder;  because  self-defense,  as  I  have  before 
defined  to  you,  contemplates  the  doing  of 
something  upon  the  part  of  the  one  slain,  or 
the  ones  acting  with  him,  that  was  either  act- 
ually and  really  so  apparently  of  a  deadly 
character,  or  which  threatened  great  violence 
to  the  person,  or  that  which  seemed  to  do  so. 
If  they  assaulted  him  with  these  sticks,  and 
they  were  not  deadly  weapons,  and  they  were 
engaged  in  a  conflict,  and  in  that  conflict  the 
defendant  shot  Philip  Henson,  without  pre- 
vious preparation,  without  previous  delibera- 
tion, without  previous  selection  of  a  deadly 
weapon,  without  a  contemplated  purpose  to 
use  that  deadly  weapon  in  a  dangerous  way, 
then  that  would  be.  manslaughter,  and  it  could 
not  be  self-defense,  because  the  injury  received 
would  not  be  of  that  deadly  character  or  that 
dangerous  nature  that  could  give  a  man  the 
right  to  slay  another  because  of  threatened 
d^l y  injury  or  actual  great  bodily  injury  re^ 
ceived." 

By  this  instruction  the  jury  were  shut  up, 
in  effect,  to  find  either  manslaughter  or  mur- 
der— the  claim  of  self-defense  was  excluded. 
Or,  rather,  self  defense  was  eliminated  if  the 
sticks  were  not '  'deadly  weapons."  In  this  we 
think  there  was  error.  In  one  sense  it  may  be 
true  that  sticks  or  clubs  are  not  deadly  weap- 
ons. Carrying  them  does  not  import  any  hos- 
tile intent,  nor,  even  in  view  of  an  expected 
affray,  a  design  to  take  life.  But  when  a  fight 
is  actually  going  on  sticks  and  clubs  may  be- 
come weapons  of  a  very  deadly  character. 
Life  may  be  endangered  or  taken  by  blows  from 
them  as  readily  as  by  *ball8  from  a  pistol.  [680 
Hence  we  think  that  the  jury  ought  not  to 
have  been  told  that  there  * 'could  not  be  any 
self  defense  in  it;"  and  that  '*it  could  not  be 
self  defense  because  the  injury  received  would 
not  be  of  that  deadly  character  or  that  dan- 
gerous nature  that  would  give  a  man  the  right 
to  slay  another  because  or  threatened  deadly 
injury  or  great  bodily  injury  received."  Buch 
a  question  as  that  was  one  peculiarly  for  the 
jury,  and  we  think  that  they  should  have 
been  left  free  to  say  whether  the  accused  had 
not  a  right,  when  defending  himself  from  an 
attack  made  by  several  persons  using  sticks, 
to  consider  himself  in  danger  of  life  or  limb. 
The  verdict  found,  4hhX  of  murder,  is,  we 
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think,  oonvlnclDg  that  the  jury  were  misled  by 
tbifl  instruction. 

But  we  think  there  was  another  substantial 
error  in  the  instruction  complained  of.  The 
jury  were  told  that  if  "in  that  conflict  the  de- 
fendant shot  Philip  Henson,  without  previous 
preparation,  without  previous  deliberation, 
without  previous  selection  of  a  deadly  weapon, 
without  iEt  contemplated  purpose  to  use  that 
deadly,  weapon  in  a  dangerous  way,  then  that 
would  be  manslaughter  and  could  not  be  self- 
defense." 

This  was  objectionable,  not  only  on  the 
srouod  already  considered,  that  it  shut  out 
from  the  consideration  of  the  Jury  the  claim  of 
self-defense,  but  because  of  the  assumption 
that  If  tlie  defendant,  in  view  of  the  previous 
threats  that  he  was  to  be  killed,  and  that  Sat- 
urday had  been  fixed  for  that  purpose,  had 
him  with  a  pistol  and  subsequently  used  it 
when  attaeked,  it  would  have  been  not  only 
not  a  case  of  self-defense,  but  not  even  of  mHU- 
slaughter,  but  of  murder.  The  instruction 
was  that  using  a  deadly  weapon,  not  prcvicmsly 
selected  with  a  purpose  to  use  it,  wss,  when 
used  in  circumstances  of  the  kind  shown,  a 
case  of  manslaughter.  Thus  there  was  a  nec- 
essary implication  that,  if  the  pistol  had  been 
previously  procured,  with  a  view  to  using  it  in 
self-defense,  the  defendant  would  be  guilty  of 
murder,  if  he  discharged  the  pistol  with  fatal 
effect,  even  while  defending  himself  from  an 
attack  threatening  his  life. 

In  this  respect  the  instruction  involved  the 
same  error  which  we  considered  in  the  case  of 
681](7oMrA»v.  United SUies*  16^U,8.1fi3  [38: 
680J,and  where  it  was  held  that  a  person  who 
has  an  angry  altercation  with  another  person, 
such  as  to  lead  him  to  believe  that  he  may  re- 
quire the  means  of  self-defense  in  case  of  anoth- 
er encounter.may  be  justified,  in  the  eye  of  the 
law,  in  arming  himself  for  self-defense;  and 
if,  on  meeting  his  adversary,  on  a  subsequent 
occasion,  he  kills  him,  but  not  in  necessary 
self-defense,  his  crime  may  be  that  of  man- 
slaughter or  murder,  as  the  circumstances,  on 
the  occasion  of  the  killing,  malie  it  the  one  or 
the  other;  and  that  if.  looking  alone  at  those 
circumstances,  his  crime  l^  that  of  man- 
slaughter, it  is  not  converted  into  murder  by 
reason  of  his  having  previously  armed  him- 
self. In  the  case  or  Thompaon  v.  United 
States,  ante,  p.  146,  the  same  view  was  taken  by 
this  court,  and  the  judgment  of  the  court  below 
was  reversed  because,  at  the  trial,  the  jury  was 
instructed  that  "the  previous  selection,  prepara- 
tion, and  subsequent  use  of  a  deadly  weapon 
shows  that  there  was  a  purpose  to  kill  con- 
templated before  that  affray  existed,  and 
whenever  that  exists,  when  it  is  done  improp- 
erly and  unlawfully  so  that  there  is  no  law  of 
self-defense  in  it,  the  fact  that  they  may  have 
been  in  an  actual  affray  with  hands  or  fists 
would  not  reduce  the  grade  of  the  crime  to 
manslaughter."  This  language  was  regarded 
by  this  court  as  erroneous  because  It  involved 
the  assumption  that  the  act  of  the  defendant  in 
armine  himself  showed  a  purpose  to  kill 
formed  before  the  actual  affray. 

Being,  then,  of  opinion  that  the  instruction 
was  erroneous  in  withdrawing  from  the  jury  the 
question  of  self-defense,  and  likewise  in  telling 
them  that  the  intentional  inning  himself  with 
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a  pistol  by  the  defendant,  eTea  if  with  a  view 
to  self-defense,  would  make  a  case  of  murder 
unless  the  actual  affray  dereloped  a  ease  of 
necessary  self-defense,  we  rewerr^  the  Judg- 
ment of  the  court  below,  and  remand  tbecassL 
with  directions  to  tat  aside  the  Tetdiel  aad 
awsrd  a  new  trisd. 
Reversed, 

Mr.  JwUce  Brewer  diasentad. 


:  im  En^ 


W.  0.  JONES, 
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Ineuffldent  excepHtm, 

An  exception  must  be  a  distinct  aod  speeMs 
ruling;  a  ireneral  exception  at  the  end  of  a  bU  of 
exceptioos.  Is  insufficient. 

[No.  253.] 
Argued  April  4, 1895.    Decided  April  8.  JS9S. 

'SoTm,—A$  to  what  parlieularity  in  eieeiMam  e 
necessani  inorder  to  a  review  in  apptOate  eomU  tm 
note  to  Moore  v.  Bank  of  Metropolis,  10: 171 

A$  to  what  questtonit  the  United  States 
Court  wHi  review  on  writ  of  error:  bi/i  o/crecpCi 
see  note  to  Parks  v.  Turner,  18:  88SL 

A$to  exception^  when  muat  tte  taken^  tie  be 
bleonreview^  see  note  to  Phelps  v.  Majer,  R*  611 


Exeeptione  to  evidenee^and  to  inetruetiont:  i 

and  neeeeeity  of:  exeeptione  to  improper 

of  counsel  to  jury. 

The  specillo  ffrouud  of  objeotkni  to  the 
sion  of  evldeoce  must  be  stated  on  the  trial  asS 
appear  io  the  bill  of  except iooa,  to  be  available  oe 
appeal.  Northern  Pac.  R.  Go.  v.  Charlets,  7  0. 1 
App.  8GB,  61  Fed.  Rep.  66S,  61  Aol  ft  Bog.  &  (ka 
196. 

A  question  to  a  witness  which  Is  not  answered  k 
not  irround  for  an  assiini men t  of  error.  Ckrdar?. 
Primm,  68  Mo.  App.  VOSL 

An  objection  to  a  question  whether  enj  propoii- 
tioo  was  received  ttom  defendant,  answered  oetj 
in  the  affirmative,  is  iosuffioieot  to  tales  tko  ques- 
tion on  appeal  of  tbe  admisalon  of  evideiics  of  • 
settlement,  wbere  tbe  subsequent  testliaoor  ■•  is 
wfaat  actually  occurred  was  not  ottjected  ta  M^ 
El  wee  Mfg.  Co.  v.  TrowlMrldge,  68  Hun,  ft. 

A  genera]  objection  and  ezceptkm  to  tbt  s^ 
mlfsion  of  evidence,  not  specifying  the  ground  of 
objection,  is  insufficient  to  raise  any  quesUoo  apoa 
appeaL  Charleston  Ice  Mfg.  Oo.  v.  Joyoa,  M  Fed. 
Rep.SaB:  TopUts  v.  Redden,  146  U.  &  W  (»  Ml; 
Rapley  v.  Shehan,  80  Wash.  L.  Rep.  T4A;  Oodrcvj  t. 
Knodle,  44  IlL  App.  68B:  Hutchinson  v.  Whlt«»oia» 
06  Micb.  502;  Ro«  v.  Kansas  Oty.  84  Mo.  4pp.  Mk 
Riche  V.  Martin,  1  Misc.  888;  Van  Doreo  v.  JeUlfe. 
1  Misc.  864:  GsrroU  v.  0*8bea,S  Mlsa4V. 

A  general  ot^Jectlon  stating  no  ground  sado 
after  a  question  is  answered.  Is  InsuSdeiit  to  pee- 
eeut  on  appeal  any  question  as  to  tbe  adoiiaRiflitr 
of  tbe  evidence.  Wilaon  r.  Boasbecy,  I  Mke.  dl 

An  objection  to  testimony  will  not  tn  geosnU  te 
considered  unless  the  record  showa  that  tbegroandi 
of  objection  were  fairly  presented  to  tks  trtU 
oourt.  Itisontywberethetestiinoiiylswkollyts- 
admisslble  that  a  general  ot^JeoS  wUI  sofloa  Osir 
T.  Hundley,  8  Colo.  App.  61 

Objections  to  the  lotroduetfcMi  of  evtdenes  oatst 
ground  that  it  Is  ^immaterial,  tersitf  am  sad  ts- 
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JoKCS  T.  Bast  Tsknessbb,  V.  &  G.  R.  Co. 


e^J 


fK  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Eastern  District  of  Tennes- 
see, to  review  ajudgment  in  favor  of  defend- 
ant. The  East  Tennessee,  Yiiffinia  &  Qeorgia 
Railroad  Company,  in  an  acnon  brought  by 
W.  C.  Jones,  plaintiff,  to  recover  damages  for 
injoriea  received  through  the  alleged  negli- 
g?iioe  of  the  defendant    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Henrgr  H*  Ini^rsoll  for  plaintiff  in 
«rror. 


Court  declined  to  hear  further  argument. 
Mr.  Lson  Jourolmon  for  defendant  in  error. 

Thb  Chibf  Justiob:  This  was  an  action 
on  the  case  to  recover  damages  for  injuries 
received  through  the  alleged  negligence  of  the 
defendant.  Ten  errors  were  assigned,  two  of 
which  relate  to  the  exclusion  of  evidence.  As 
to  one  of  these,  it  was  properly  admitted  at  the 
bar  that  the  evidence  in  question  was  not  ex- 
cluded, and  that  so  much  of  the  record  aa 


oompetent«**  are  too  general  and  indefloite.  Church- 1  wife,  without  it  first  appears  that  he  had  authority 
— ^^  -«m,^    A —  «•»  as  general  manager  to  enter  into  the  same^^Mn  an 

action  in  which  she  as  complainant  claims  to  have 
dealt  with  him  as  general  manager  of  a  corpora- 
tion, will  not  raise  the  question  of  the  competency 
of  such  evidence  on  the  ground  that  the  husband 
was  not  the  agent  of  his  wife.  Johnson  v.  Yalldo 
Marble  Co.  64  Y t.  837. 

Objections  to  the  admission  of  evidence  will  not 
be  considered  on  appeal  unless  made  when  the  evl- 
deoce  is  ottered.   Jackson  v.  State,  88  Ga.  784. 

The  exclusion  of  conversations  between  third 
persons  as  immaterial  is  not  available  as  error, 
when  the  grounds  of  materiality  are  not  made  to 
appear  to  the  trial  court.  Meyers  v.  Cohn,  4  .MIsa 
185. 

A  general  exception  to  a  charge  and  refusal  to  a 
charge  is  insufliclent.  Huerzller  v.  Central  Cross- 
town  R.  Co.  1  Misc.  186. 

Exceptions  to  instructions  must  point  out  the 
objection  specifically,  so  that  the  trial  court  may 
have  the  opportunity  to  correct  it.  Jacobs  v. 
Mitchell,  2  Colo.  App.  456;  Lima  Electric  Light  ft 
Power  Co.  v.  Deubler,  7  Ohio  a  C.  185. 

An  exception  to  each  and  every  statement  and 
allegation  in  thecourt*s  cberge, without  specifying 
any  objection  or  pointing  out  aoy  ground  of  ex- 
ception. Is  not  available  on  appeal  unless  the  whole 
charge  Is  wrong.    Maling  v.  Crummey,  5  Wash.  22*2. 

General  exceptioos  to  the  refusal  to  give  certain 
rulings  in  regard  to  a  number  of  request  s.  coupled 
with  the  limitation,  ^'except  in  so  far  as  they  were 


man  v.  Kansas  nry,  48  Mo.  App.  866. 

Such  an  obj^  tion  is  insufficient  to  lalse  the 
question  of  the  mode,  of  proving  competent  facts. 
People  r.  Webster,  68  Hun,  U. 

An  objeottoo  to  a  deed  as  incompetent,  immater- 
ial, and  Irrelevant,  Is  not  specific  enough  to  reach 
defscta  In  its  executlon,~as  that  it  was  not  wit- 
neswd.    Bopert  v.  Penner,  17  L.  B.  A.  8SS4, 85  Neb. 

nr. 

upon  review  of  exceptions  to  the  admission  of 
eridenoe  objected  to  as  immaterial  and  incompe- 
tent, the  objection  that  it  was  admitted  out  of 
order  cannot  be  raised.  Whitaker  v.  White,  68 
Han,2S8. 

An  objection  to  the  admission  of  evidence  on  tlie 
groond  that  it  isinoompeteot  Is  In  no  case  suffici- 
ent to  convict  tbe  court  of  error  in  admitting  it. 
Qlenviile  ▼.  St.  Louis  R.  Co.  51  Mo.  App.  680. 

A  general  objection  wiU  raise  the  question  of 
error  in  tbe  admission  of  testimony  when  the  trial 
court  assumes  to  apprehend  its  point,  and  the  evi- 
dence Is  in  its  nature  illegal  and  its  incompetency 
incapable  of  remedy.  Slum  v.  Manhattan  B.  Co. 
1  MIsa  no. 

An  objection  to  evidence  as  incompetent  it  not 
iuflldenl  to  raise  the  question  of  the  qualification 
of  tbe  witness  to  express  an  opinion.  Young  v. 
Kansas  City,  Ft.  8.  ft  M.  B.  Co.  68  Mo.  App.  680. 

An  objection  to  dying  declarations,  that  at  the 
time  they  were  made  deceased  was  more  or  less 
under  the  iofluence  of  drugs  administered  by  his 
pfaysieian,  is  too  indefinite  to  render  the  admission 
or  tuch  declarations  error.  Com.  v.  Straesser,  158 
Pa.461,88W.N.ai25. 

An  objection  to  evidence  on  a  specific  ground 
waives  other  grounds.  Bailey  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  10  L.  R.  A.  658, 8  S.  Dak.  681. 

No  other  ground  of  objection  to  evidence  ob- 
jected to  on  the  ground  of  immateriality  can  be 
considered  on  appeaL  Odell  v.  Metropolitan  Elev. 
R.  CO.  8  Misc.  885. 

Tbe  question  of  materiality  of  evidence  cannot 
be  raised  on  appeal,  under  an  objection  In  the 
court  below  that  it  was  incompeteot  and  argu- 
meotative.  Soott  v.  Metropolitan  Elev.  B.  Co.  2 
Misc.  150. 

An  objection  to  a  question  as  leading  will  not 
raise  tbe  point  that  it  is  not  the  best  evidence. 
Gnrder  v.  Primm,  68  Mo.  App.  108. 

An  objection  that  evidence  Is  incompetent  is  in- 
MfDcient,  ev^n  If  the  evidence  Is  wholly  irrelevant. 
Fr>-  V.  Bstes.  52  Mo.  App.  L 

The  objection  that  city  ordinances  offered  in  evl- 
denoe  against  a  street  oar  company  are  not  applic- 
able to  that  company  cannot  be  raised  by  simply 
objecting  to  their  admission  on  the  ground  of  in- 
competency. Glenvilie  v.  St.  Louis  B.  Co.  61  Mo. 
App.  620. 

An  objection  to  the  admissibility  or  competency 
of  testimony  win  not  be  considered  on  appeal, 
where  the  objection  made  in  the  court  below  was 
based  solely  on  the  qualification  of  the  witness. 
Oarr  t.  Hundley,  8  Colo.  App.  54. 

Ao  objection  to  any  evidence  relating  to  transac- 
tkNM  by  a  nnsband  offered  as  a  witness,  **with  his 

ie7  U.  S.  U.  S.,  Book  89.  64 


given  by  the  charge,**  are  unavailable  on  appeal. 
Walker  v.  Windsor  Nat.  Bank,  56  Fed.  Rep.  76. 

An  exception  ''because  the  charge,  taken  as  a 
whole,  clearly  intimates  the  judge*s  opinion  upon 
the  facts  of  the  case**  in  violation  of  the  constitu- 
tional prohibition  against  charging  upon  the  facts, 
la  too  general  to  raise  any  question  on  appeoL 
Greene  v.  Duncan,  87  8.  C  280. 

An  exception  jointly  to  the  giver  of  two  Instruo- 
tiODS  assigned  as  a  reason  for  a  new  trial  will  not 
bring  such  Instructions  In  review  on  appeal,  sev- 
erally or  separately.    State  v.  Q  regory,  ISsi  Ind.  887. 

A  general  exception  taken  to  the  refusal  of  a 
aeries  of  instructions  taken  together  and  constitut- 
ing a  single  request  Is  Improper,  and  will  not  be 
considered  If  any  one  of  the  propositions  t>e  un- 
sound.   Bogk  V.  Gassert,  148  U.  8. 17  (87:  031 ). 

A  general  exception  to  the  refusal  to  give  several 
oharges  is  not  available  unless  each  charge  asserts 
a  correct-proposition  of  law.  Gardner  v.  State,  56 
N.  J.  L.  17. 

An  exception  as  a  whole  to  two  or  more  distinct 
propositions  of  law  in  a  charge  falls  if  one  of  tbe 
propositions  is  good.  Wood  v.  State,  81  Fla.  281; 
Gulf.  C.  ft  8.  F.  B.  Co.  V.  Johnson,  10  U.  8.  App.  620, 
54Fed.  Bep.474. 

An  exception  to  that  part  of  a  charge  holding 
that  the  rate  of  speed  constitutes  a  ground  of  neg- 
ligence in  the  case  raises  no  question  as  to  the 
manner  of  submitting  the  question.  Miller  v.  New 
York  Cen  t.  ft  H.  B.  B.  Co.  48  N.  Y.  8.  B.  28. 

A  exception  to  an  instruction  in  regard  to  ex- 
emplary damages,  erroneous  in  stating  that  the 
jury  are  bound  under  certain   circumstances  to 
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showed  the  coDtrary  was  taken  from  the 
record  of  a  former  trial  of  the  case.  As  to  the 
other,  DO  exception  to  the  action  of  the  court 
was  preaerved.  The  remaining  errors  assigned 
relate  to  the  refusal  to  give  certain  instruc- 
tions requested  by  plaintiff,  and  to  parts  of 
the  charge.  The  record  shows  that  plaintiff 
asked  six  instructions,  of  which  the  court  gave 
two,  declined  to  give  one,  and  declined  to  give 
the  other  three  except  as  covered  by  the  gen- 
eral charge.  The  whole  charge  is  contained 
in  the  bill  of  exceptions,  which  thus  concludes: 
683]  *"To  which  refusal  and  charge  of  the 


court  and  the  exclusion  of  evidence  offered, 
and  to  the  action  of  the  court  in  ref  u«iDg  a  new 
trial,  plaintiff  excepted  and  tendered  thb  bill  of 
exceptions,  which  was  signed  and  sealed  by  the 
court  and  ordered  to  be  made  a  part  of  the 
record  in  this  cause."  This  exception  waa  in-' 
sumcient.    Rule  4;  Unitsd  States  v.  CbiOim. 

68  U.  8. 1  Wall  644  [17:7141:  Hartefr.  7><(r. 

69  U.  8.  3  Wall.  888  [17:8711;  SpHnMd  F 
di  M.  Itu.  Co,  V.  Aa.  88  U.  8.  21  Wall.  158 

22:511];  Beawr  v.  Tartar,  98  U.  8.  46  [28: 
97;  Block  V.  DarUng,  140  U.  8.  288  [85: 4TO]. 
Judgment  affirmed. 


? 


fflve  such  damaires,  is  sufBoient,  although  the  ex- 
ception does  not  spedflcally  oomplain  of  the  use  of 
the  word  **bound.**    Jaoohs  v.  Sire,  i  Miso.  808. 

An  exception  is  neoessary  to  render  avaUable  as 
error  a  ruling  upon  the  evidence.  Haines  v.  8a- 
Tiers,  96  Mioh.  440;  Brown  v.  Foster,  112  Ho.  297; 
Oatlin  Land  ft  a  Ck>.  v.  Best,  8  Ck>lo.  App.  481; 
Brownfleld  v.  Browntleld,  IM.  Pa.  66S;  Hitchings  v. 
▼.  St  Louts,  N.  O.  k  O.  Canal  ft  Transp.  Go.  68  Hun, 
88:  Bpenoer  v.  New  York  ft  N.  K  R.  Go.  88  Oonn. 
848. 

A  plaintur  cannot  on  appeal  raise  the  point  that 
the  evidence  conclusively  established  bis  right  to 
the  f  uU  amount  claimed,  where  he  did  not  ask  the 
court  to  direct  a  verdict  in  his  favor.  Tarrytown 
ftL  a.  Gas  Light  Co.  V.  Bird,  47  N.  Y.  il  a  484. 

The  suffioieooy  of  the  evidence  to  support  a 
verdict  for  plaintiff  cannot  be  inquired  into  on  ap- 
peal, in  the  absence  of  a  motion  for  a  nonsuit  or 
for  the  direction  of  a  verdict  for  defendant  and  an 
exception  to  its  refusal.  Van  Doren  v.  JeUlffe,  1 
Misc.  854;  Pharo  v.  Beadleston,  8  Misa  484. 

A  specific  objection  to  the  admission  of  evidence 
waives  all  other  objections  thereto.  Boyer  v. Yates 
City,  47  IlL  App.  US. 

The  reception  of  evidence  over  a  general  objec- 
tion specifying  no  grounds  cannot  be  allowed  as 
error  unless  It  appears  that  such  evidence  was  in- 
competent in  the  case  for  any  purpose.  Walsh  v. 
Coldough,  9  U.  8.  App.  637,  66  Fed.  Bep.  778; 
Central  Vermont  B.  Co.  v.  8oper,  60  Fed.  Bep.  879; 
St  Louis  &  W.  B.  Co.  V.  Henson,  68  Fed.  Bep.  681; 
Barles  v.  Bigelow,  7  Wash.  681;  Clark  v.  Smith,  9 
Miscwl64. 

A  general  objection  to  the  reception  of  evidence 
to  be  given  by  a  witness  named  as  an  expert  Is  un- 
avaUing  where  it  is  anticipatory,  no  offer  of  proof 
having  been  first  made.  Krakowskl  v.  North  New 
York  Bldg.  ft  L.  Asso.  7  Misc.  188. 

An  objection  to  the  Introductioo  of  evidence 
presents  no  question  for  review  on  appeal,  unless 
the  bill  of  exceptions  discloses  that  the  specific 
ground  of  objection  was  brought  to  the  attention 
of  the  trial  court.  Ward  v.  Blake  Mfg.  Co.  66  Fed. 
Bep.  437. 

An  objection  to  the  introduction  of  evidence  in 
a  mode  which  Is  prima  facie  Incompetent  under 
general  rules  of  evidence,  stating  why  the  mode  Is 
illegal.  Is  sufficient.  Lahey  v.  William  Ottmann  ft 
Co.  78  Hun,  6L 

The  objection  that  the  evidence  tends  to  prove  a 
different  cause  of  action  or  defense  from  that  al- 
leged must  be  made  spedQcally.  Waldi  v.  Col- 
olough,  9n.  8.  App.  687,  66  Fed.  Bep.  778. 

An  objection  to  evidence  as  being  ^incompetent. 
Immaterial,  and  not  proper  as  evidence  in  chief,** 
without  pointing  out  any  definite  or  specific  defect 
therein,  is  too  general;  and  the  specification  of  the 
real  matter  of  objection  cannot  be  made  for  the 
first  time  in  reviewing  court.  Washington  Gas 
Light  Co.  V.  Poore,  88  Wash.  L.  Bep.  848. 

An  objection  to  evidence  as  incompetent  and  im- 
material does  not  raise  the  question  that  It  is  in- 
admissible under  the  pleadings.   MerriokT.HlUtlT 
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Hun.  30.83  N.  Y.  Civ.  Pro.  418;  Clafiin  v.  New  Yofk 
Standard  Watch  Co.  7  Misc.  688;  Le  MeManr  ▼. 
Hamilton.  101  OaL  688;  Burhngtoo  Ins.  Oo.  t.  Miller. 
80  Fed.  Bep.  864. 

An  objection,  in  an  action  l^  a  married  wooaa 
for  personal  injuries,  that  evideneeof  the  expcnssi 
of  her  cure  and  of  repairing  tiie  carriage  in  wMeh 
she  was  riding  when  injured  is 
irrelevant,  and  imoiaterial,  is  iosalBcieattoi 
the  question  that  she  cannot  recover  sack 
except  upon  proof  that  they  were  paid  out  of  her 
separate  estate,  and  not  by  her  hurtiand.  Wc 
V.  Broadway  ftS.  A.  B.  Co.  78  Huo,  187. 

An  exception  to  refusal  to  strike  out  the 
of  a  witness  as  heamy  Is  not  available  oo  appeal, 
where  a  portion  of  the  answer  Is  clearly 
ble  and  not  hearsay,  and  the  objecHoo  did  not 
out  the  particular  part  of  the  answer  wUeb  was 
considered  objectionable.  Kahn  v.  New 
Blev.aCo.7Mi8C.6a. 

An  objection  that  expert  evidence  Is  I 
is  Insufficient  to  raise  the  point  that  the  hypocbst- 
Ical  question  put  to  the  witness  did  not  oootatatkt 
facts  assumed.  McCooey  v.  Forty-Seoood  Strert  ft 
O.  St.  Ferry  B.  Co.  78  Hun,  82&. 

A  general  exception  to  a  charge,  which  does  sat 
direct  the  attention  of  the  court  to  the  paitlcalsr 
portions  of  it  to  which  objection  Is  made,  raim  oo 
questloo  for  review.  Holder  v.  United  Stafeps,  19 
U.  &81  (87: 1010);  Patchen  v.  Parke  ft  L.  Mack.  Ok 
6  Wash.  486. 

A  general  objection  to  a  <duinre  which  is  o)^)m> 
tionable  in  some  respects,  but  unobjectiooabto  Is 
others,  is  unavaUlng  on  appeaL  Ouodlla  v.  Han- 
burg- American  Packet  Co.  8  Mite  8BU  81  Abb.  K. 
CaB.  437,  AlTg  66  N.  T.  &  R  776. 

A  general  exception  to  the  refusal  of  the  eovft 
to  charge  several  propositions  is  not  su  fAdeatlj  de- 
fined to  be  considered  on  appeaL  Yale  r.  Cuitiia 
71  Hun,  486. 

Alleged  improper  remarks  of  the  proseootlnff  ai> 
tomey  In  argument  to  the  jury  cannot  be  as4giie4 
as  error  by  the  accused,  where  be  saved  oo  %xcip- 
tion  at  the  time.  State  v.  Howard,  118  Ma  lit: 
State  V.  Taylor.  118  Ma  1S9L 

A  judgment  wiUnot  be  reversed  oo  appeal  tot 
improper  language  of  counsel  to  somaina  n? 
where  no  exception  was  taken  thereto,  aod  so 
motion  for  a  new  trial  upon  that  ground  was  na4t 
and  the  language  of  the  counsel  does4Kit  appear  Is 
the  record.  Brooker  v.  FUkins,  8  MIm.  148.  ATir 
66N.Y.8.B.107. 

A  general  ohjeotkm  to  the  Introdocttoo  of  tfV 
dence  is  insufficient  where  one  seeks  to  rHy  nptm  a 
defect  in  the  pleadings  which  readers  it  Inproptr 
to  receive  the  erideoce.  Menka  v.  Oertitaoat  t> 
Hun,  18L 

Objections  to  the  admission  of  testlmoar.  ooi 
made  until  after  the  questions  were  aoswerfd.  art 
unavailable  on  appeal  In  the  absence  of  any  iofi«>ea 
to  strike  out  the  answers  especially  w bee  so 
ground  for  the  objection  Is  given.  SeU^was «. 
Hahn,7Mlsa68b 

U7r.li 
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Last  Chakob  MiNmo  Co.  v.  Ttubr  Mdong  Co. 


683.684 


THE    LAST   CHANCE    MimNG    COM- 
PANY  ET  AL.,  PlffB,  in  Err,, 

TYLER  MINING  COMPANY. 

(See  8.  a  Beporter*B  ed.  688-606). 

Mineral  vein-^iHor  judgment  as  evident — 
apinion—Jud^nent  by  default— when  an  €&- 
ioppeL 

L  Where  the  oomse  of  a  mineral  vein  is  acroes  the 
claim  instead  ot  in  the  dizeotion  of  its  lenfirth,  the 
side  anea  of  the  location  become  the  end  lines, 
and  tbe  end  lines  the  side  lines. 

1  A  prior  judgment  is  conclusive^  in  a  later  action 
on  a  different  claim  between  the  same  parties, 
onlj  aa  to  matters  actually  decided,  and  not  as  to 
matters  which  might  have  been  decided. 

1  Flndiogs  of  fact,  aXthoufrh  not  provided  for  by 
rtatnte,  are  a  declaration  by  the  court  of  the 
matter  which  it  determines. 

4.  A  Judflrmentby  default  is  Just  as  conduslTe  an 
adjudication  between  the  parties  of  whatever  is 
essential  to  support  the  judirment  as  one  rendered 
after  answer  and  contest. 

5.  In  a  suit  to  determine  priority  of  right  to  a 
mining  daim,  defendant  withdrawing  his  answer 


or  amending  his  application  in  the  land  office  so 
as  to  exclude  the  land,  does  not  take  defendant 
out  of  court,  nor  prevent  the  judgment  being 
'binding  and  conclusive  between  the  parties. 

(No.  831.] 
Argued  Mar.  6,7,1895,    Decided  Apr,  16, 189$. 

WRIT  OF  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  review  a  ludgment  of  said  court  of 
appeals  affirminfir  tD^  Tudgment  of  the  Cir- 
cuit Court  of  tbe  UDited  States  for  the  District 
of  Idaho  in  favor  of  the  plaintiff,  the  Tyler 
Mining  Company  against  the  Last  Chance 
Mining  Company  ei  al.,  defendants,  for  the 
recovery  of  the  possession  of  a  certain  portion 
of  a  mineral  vein,  etc.  Judgments  of  the 
court  of  appeals  and  of  the  circuit  court  ro- 
vers^, and  case  remanded  to  the  latter  court 
for  a  new  trial. 

See  same  case  helow,  54  Fed.  Hep.  884,  7 
U.  8.  App.  468,  61  Fed.  Rep.  667. 

Statement  by  Mr,  Justice  Brewer: 
The  following  diagram,  taken  substantially 
from  the  first  opinion  of  the  court  of  appeals. 


NoTs.— ^«  to  conclusiveness  of  judgment,  see  note 
to  Bank  of  United  States  v.  Beverly,  11: 75. 

Am  to  egt*yppelbyjudgmentt  see  note  to  Aspden  v. 
Kixon,l!:106e. 

Am  to  judgments  of  state  court,  wTien  eonefusive,  and 
when  not,  in  another  statCy  see  note  to  Mills  t. 
Duryee,  8: 411. 

MMImg  daiUms^  locaiion  of;  cortfticting  dUiims, 

While  the  owner  of  a  vein  may  follow  it  in  its  de- 
scent into  another*s  territory  beyond  his  own  side 
lines,  he  cannot  beyond  bis  end  lines;  and  the  vein 
beyond  those  end  lines  is  subject  to  further  discov- 
ery and  appropriation.  Larkin  v.  Upton,  144  U.  S. 
19(35:880). 

Tlie  right  of  the  owner  of  a  mining  claim  to  follow 
a  vein  having  its  apex  therein  beyond  tbe  side  lines 
of  an  adjohilng  claim,  under  U.  S.  Rev.  Stat.  9  2323, 
does  not  depend  upon  the  seniority  of  his  patent. 
Oolorado  Cent  OonsoL  Mfn.  Co.  v.  Turck,  4  U.  S. 
App.  29Q,aO  B^ed.  Bep.  888. 

Ihe  owner  of  a  mining  claim  located  obliquely 
tothecourseof  the  outcrop  of  the  vein  loses  tbe 
whole  of  a  fork  of  tbe  vein  which  passes  and  has 
its  outcrop  beyond  the  side  lines  of  the  claim. 
Oolorado  Gent.  OonsoL  Min.  Co.  v.  Turck,  supra. 

The  apex  of  a  vein  is  not  necessarily  a  point  but 
often  a  line  of  great  length.  Any  portion  of  the 
apex  on  the  course  or  strike  of  the  vein  found 
within  the  limits  of  a  claim  is  sufficient  discovery 
to  entitle  the  locator  to  obtain  title.  Larkin  v. 
Upton,  siipro. 

A  placer  patent  conveys  to  the  patentee  full  title 
to  all  lodes  or  veins  within  the  territorial  limits,  not 
then  known  tc  exist.  Sullivan  v.  Iron  Silver  Min. 
Go.  143  U.  8.  431  (96: 214). 

The  top  or  apex  of  a  vein  of  ore  must  be  within 
boundaries  of  the  claim,  in  order  to  entitle  the 
locator  to  the  vein.  Larkin  v.  Upton,  144  U.  8. 19 
06: 830). 

End  lines,  as  designated  in  the  location  certificate 
of  a  lode  mining  claim,  are  not  necessarily,  in  law, 
the  end  lines,  unless  they  actually  cross  the  actual 
outcrop  of  the  veto.  Cheesman  v.  Shreeve,  40  Fed. 
Bep.  787. 

Failure  to  mark  boundaries  is  fatal  to  validity 
of  a  placer  mining  claim.   Anthony  v.  Jillson,  83 

Where  land  has  been  granted  to  private  parties, 
157  U.  S. 


other  parties  have  no  right  afterwards  to  enter 
upon  the  land  and  prospect  for  gold.  No  right  can 
be  initiated  by  a  trespass  upon  private  lands. 
Francoeur  v.  Newhouse,  40  Fed.  Bep.  618, 40  Am. 
k  Bng.  B.  Cas.  439. 

The  owner  of  a  mine  has  no  right  to  follow  a  vein 
beyond  the  side  lines  of  his  claim,  if  the  apex  \yo 
not  between  his  side  lines,  no  matter  where  else  it 
may  be,  or  whether  there  is  any  apex  at  all  or  not. 
Cheesman  v.  Shreeve,  supra. 

The  mere  ftict  that  the  end  lines  of  a  mining 
claim  are  not  parallel  is  not  sufficient  to  destroy  the 
right  of  the  locator  to  follow  the  dip  of  the  vein 
outside  the  side  lines  below  the  surface.  Doe  v. 
Sanger,  88  Cal.  203. 

Where  plaintifC  applied  for  a  patent  for  placer 
ground,  and  complied  with  the  law,  and  no  adverse 
claim  was  filed  by  defendant  during  the  period  of 
pubhcation  of  notice  of  tbe  application,  die  latter 
is  precluded  from  questioning  f^laintilf 's  right  to 
the  patent,  and  from  objecting  to  the  location  or 
its  character  as  placer  ground.  Dahl  v.  Montana 
Copper  Co.  132  U.  S.  284  (88: 235);  Dahl  v.  Raunhehn, 
182  U.  S.  200  (33: 824). 

Mineral  locations  made  prior  to  the  passages  of 
any  mineral  law  by  Congress  are  governed  by 
local  rules  and  customs  then  in  force.  Glacier 
Mountain  Silver  Min.  Co.  v.  Willis,  127  U.  8.  471 
(82: 172). 

An  entry  of  a  mining  claim,  and  a  certificate  of 
purchase,  so  long  as  they  remain  uncanceled,  are 
equivalent  to  a  patent,  so  for  as  third  parties  are 
concerned.  Aurora  Hill  ConsoL  Min.  Co.v.Eighty- 
five  Min.  Co.  84  Fed.  Rep.  515. 

A  description  in  the  notice  of  location  of  a  min- 
ing  claim  is  sufficient,  under  U.  S.  Rev.  Stat  6  2324, 
which  describes  the  claim  as  located  a  certain 
number  of  feet  from  another  mine,  where  the 
location  is  further  described  by  the  length  of  its 
boundary  lines  and  stakes  at  the  corners.  Hammer 
V.  Garfield  Min.  &  MilL  Co.  130  U.  S.  201  (32: 964). 

That  certain  monuments  erected  to  mark  the 
boundaries  of  a  mining  claim  were  by  mistake 
placed  upon  adjoining  claims  will  not  alone  ren- 
der the  location  invalid:  such  location  is  good  to 
the  extent  that  the  land  included  within  its  bound- 
aries was  vacant  and  subject  to  location.  Doe  v. 
Tyler,  73  Cal.  21. 

Tbe  location  of  a  placer  mining  claim  is  valid, 

859 
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fully  illustrates  the  sitiiation  of  the  respectiye  I     Od  August  8,  1801»  the  Tjkr  MliiiBg  Com- 
claims:  {  pany  brought  its  actioo  ia  the  Ciroiit  Oooit 
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Althouflrb  DO  faluable  miQeral  had  actuolly  beeo 
discovered  in  the  land  before  the  location  was 
made.    Gregory  v.  Persbbaker,  73  Cal.  109. 

A  placer  miniog  claim  upoa  which  the  locator 
has  failed  to  perform  the  annual  amount  of  work 
r«H]uired  by  U.  8.  Rev.  Stat.  1 2334,  may  be  relocated. 
Morgan  ▼.  Tillottson,  73  Cal.  S20. 

U.  S.  Bev.  Stat.  8  2326,  providing  that  the  prior 
locator  shall  take  the  mineral  at  the  point  of  inter- 
section  has  no  application  to  single  veins.  Omar 
T.  Soper,  11  Ck)lo.  880,  7  Am.  St.  Rep.  346. 

A  patent  for  a  mining  location  of  600  feet  Is  valid 
as  to  its  extent,  under  the  Act  of  Congress  of  May 
la  1872.  Parley*S  Park  Silver  Mtn.  Ck>.  v.  Kerr.  190 
U.  S.  256  (82: 906). 

As  a  general  rule,  where  an  application  for  a  pat- 
ent to  mming  lands  has  been  filed  in  the  United 
States  land  olBoe.  and  notice  thereof  gi^en  as  re- 
quired by  statute*  and  no  adverse  claim  has  been 
filed,  and  the  proceedings  have  regularly  culmin- 
ated in  a  patent,  they  are  conclusive  against  a 
third  person  as  to  those  things  in  respect  to  which 
he  might  have  filed  an  adverse  claim.  Champion 
Mln.  Co.  V.  Consolidated  Wyoming  Gold  Mln.  Ca  75 
CaL78. 

A  survey,  and  the  recording  of  a  location  certifl- 
oate  thereof,  has  no  validity  as  against  a  person 
already  in  possession  in  good  faith,  developing  the 
property  under  a  claim  of  ownership.  Omar  v. 
Soper,  tuprcL 

A  party  cannot  be  permitted  to  remain  silent  for 
more  than  eight  years  after  he  has  abandoned  the 
contest  for  a  mining  claim  and  submitted  to  the 
decision  of  the  matter  at  issue,  and  then  by  suit  in 
equity  seek  to  correct  the  errors  which  may  have 
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occurred  during  the  progress  of  tbe  proceetap 
in  the  land  office.  United  States  t.  MyfiVfi  stfnr 
Mln.  Co.  120  U.  8.  929  (32:  784), 5  Rj.  ftOdrp^LJ. 
24S. 

The  discovery  of  a  vein  or  lode  Is  MsemiBl  toti* 
location  of  the  ground  as  a  mininr  date, 
loo  Mln.  Co.  V.  Doe,  66  Fed.  Rep.  68S. 

Any  di?covery  of  quarts  or  other  rook  lo 
bearing  gold,  silver,  ur  any  of  the  prectooi 
or  valuable  deposits,  specified  in  U.  8.  Bst.Sml 
6  2820,  constitutes  a  discovery  of  a  vein  or  loik 
Book  V.  Justice  Mln.  Co.  68  Fed.  Repw  101 

Placing  the  notice  of  location  of  a  mfnlDg  duo 
in  a  small  tin  can,  and  depositina'  sncta  cas  oa  • 
shelf  in  a  rock  mound  erected  by  tbe  kxatoitn 
the  claim,  is  a  suflldent  posting  of  the  aotiet 
within  local  rules  requiring  tbe  notice  to  be  posM 
on  the  claim.  Olrd  v.  CaUfUraia  Oil  Oo.  •  M. 
Rep.68L 

A  notice  of  a  mining  location  need  not  eootsii 
such  a  reference  to  a  natural  object  or  peimsaw* 
monument  as  will  identify  the  daim,  as  sook  rK- 
erence  is  required  only  in  the  reoord  of  a  air  w 
claim,  and  then  only  when  the  local  laws  req«trei 
record  to  be  made.    Brady  t.  Husby,  SI  Nev.  A 

It  Is  not  necessary  that  the  reoord  of  a  ■)>•■< 
claim  should  be  a  literal  and  ezaoC  copy  of  tte 
notice  posted  upon  the  dalm.  Qtrd  v. 
oa  Co.  tuprck 

A  location  of  mining  claims  Id  tbe  nawss  of 
locators,  at  the  expense  and  for  the  beostt  of  • 
corporation,  is  valid  and  eottUes  the  oorpo**''^ 
to  the  possession  of  such  elakna.  Book  v.  Jmtiet 
Min.  Co.  68  Fed.  Rep.  106. 

A  bill  in  equity  to  anforoe  a  elate  toa  ate  fe 

147  U.  & 
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of  the  United  SUtes  for  the  District  of  Idaho 
to  reoorer  of  the  Last  ChaDce  Mining  Com- 
pany and  others  the  possession  of  a  certain 
portion  of  a  mineral  vein,  as  well  as  the  value 
of  the  ores  theretofore  taken  from  the  vein  by 
tbe  defendants.  After  disclaimer  by  two  and 
answer  by  the  Last  Chance  Mining  Company 
tod  other  defendants,  the  case  came  on  for 
trial.  In  this  there  was  a  verdict  and  Judg- 
ment for  the  defendants.  This  Judgment  was 
reversed  on  error  by  the  Court  of  Appeals  of 
tbe  Ninth  Circuit,  and  a  new  trial  ordered. 
7  U.  &  App.  468,  54  Fed.  Rep.  284.  At  the 
February  term,  1898,  of  the  Circuit  Court  for 
tbe  District  of  Idaho  the  new  trial  directed  by 
tbe  court  of  appeals  was  had,  and  resulted  in 
a  verdict  and  judgment  for  the  plaintiff.  On 
error  to  the  court  of  appeals  this  Judgment 
was,  on  April  2,  1894.  affirmed  (61  Fed.  Rep. 
557)  whereupon,  on  application  of  the  def end- 
tots,  tbe  case  was  brought  to  this  court  by  writ 
of  certiorari. 

6851  *The  controversy  is  between  the  own- 
ers of  the  Tyler  claim  and  those  of  the  Last 
Chance  claim.  As  appears  from  the  diagram 
tbe  Tyler  claim  ai  origioally  located  (1,  2,  8, 4) 
oooflicU  with  the  Last  Chance  claim  (7, 8, 9, 10) 
hi  the  triangular  piece  marked  "A."  On 
April  19, 1887,  the  owners  of  the  Tyler  claim 
made  application  for  a  patent  for  the  entire 
claim  aa  thus  originally  located.  To  this  ap- 
plication the  owners  of  the  Last  Chance  claim 
filed,  under  the  authority  of  sections  2824  and 
2825.  Revised  Statutes,  an  adverse  claim  to 
tbe  conflicting  ground  "A,"  and  thereafter 
commenced  the  required  action  in  the  District 
Court  of  the  First  Judicial  District  of  Idaho 
TerritOTT.  In  that  action  the  owners  of  the 
Tyler  claim  appeared  and  filed  answer,  but 
when  the  case  was  called  for  trial  the  answer 
was  withdrawn  and  a  Judgment  entered  in 
ftvor  of  the  plaintiffs.  No  reason  for  this 
withdrawal  appears  in  the  record  of  the  pro- 
ceedings of  the  district  court,  but  the  testi- 
mony In  this  case  shows  that  pending  those 
proceedings  the  owners  of  the  Tyler  claim 
tmended  their  application  for  purchase  in  the 
Lsnd  Department  by  excludmg  therefrom 
the  territory  marked  on  the  diagram  8,  4,  5,  6, 
thus  leaving  their  application  only  for  terri- 
tory outside  the  boundaries  of  the  Last  Chance 

ChUDL 

At  the  first  trial  in  the  circuit  court  the 
record  of  this  judgment  in  the  district  court 
wss  admitted  in  evidence  for  the  purpose  of 
showing  that  the  Last  Chance  claim  had  pri- 
ority of  location  over  tbe  Tyler  claim.  On 
renew  In  the  cotirt  of  appeals  its  admission 


was  adjudged  error,  and  by  reason  thereof  the 
Judgment  of  the  circuit  court  was  reversed. 
On  the  second  trial  in  the  latter  court  the 
record  was  again  offered  but  was  excluded, 
and  this  ruling  was  sustained  by  the  Court  of 
Appeals. 

According  to  tlie  original  location  of  the 
Tyler  claim  the  lode  entered  through  an  end 
line  (1,  2,)  but  passed  out  through  a  side  line 
(2,  8,)  and  did  not  touch  the  end  line  (8,  4.) 
Under  the  amended  location  it  passed  through 
two  parallel  end  lines  (1,  2,  and  6,  6.)  The 
amended  application  was  accepted  by  th^  land 
office,  and  a  final  certificate  for  the  tract  with 
the  reduced  boundaries  was  issued  to  the  own- 
ers of  the  claim.  Within  the  vertical  planes 
of  the  end  lines  (1,  2,  and  6,  6,)  extended  the 
ore  bodies  in  dispute  are  found,  and  the  dip  of 
the  vein  being  in  that  direction  it  was  held 
that  the  owners  of  the  Tyler  claim  were  eD> 
titled  to  follow  the  vein  on*its  dip  beyond  the 
aide  line  (2,  6,)  and  took  these  ore  bodies  aa  a 
part  of  the  vein  thus  followed. 

Mu9r».  W.  B.  Heybvm  and  C.  S.  Voor- 
hees  for  plaintiff  in  error. 

M€88n,  Arthvr  Brovm  and  J.  R«  Me- 
Bride  for  defendant  in  error. 

*Mr.  Justice  Brewer  delivered  the  [687 
opinion  of  the  court: 

The  course  of  this  vein  is  across  the  Last 
Chance  claim  instead  of  in  the  direction  of  its 
length.  Under  those  circumstances  the  side 
lines  of  that  location  become  tbe  end  lines,  and 
the  end  the  side  lines.  Flagstaff  Silter  Min. 
Co,  V.  Tarbet,  98  U.  8. 468  [26: 258];  Argentine 
Min.  Co.  V.  Terrible  Min,  Co.  122  U.  8.  478 
[80: 11401;  King  v.  Amif  di  8.  Min.  Co.  162 
U.  8.  222  [88: 419]. 

On  the  assuniption  that  the  action  of  the 
owners  of  tbe  Tyler  claim,  in  excluding  from 
their  application  a  portion  of  their  claim,  was 
legal,  obviously  the  priority  of  location  be- 
comes a  pivotal  question.  For.  while  the  dis- 
puted ore  is  on  the  dip  of  the  vein  within  tbe 
extended  vertical  planes  of  the  end  lines  of  the 
Tvlcr  claim,  it  Is  also  within  the  legal  end  lines 
of  the  Last  Chance  claim,  and  on  the  dip  of 
the  vein  as  it  passes  through  that  claim.  Nat- 
urally, therefore,  the  controversy  in  the  cir-> 
cuit  court  was  upon  the  priority  of  location. 
The  Judgment  of  the  district  court  in  the  ad* 
verse  suit  having  been  excluded  from  evidence^ 
parol  testimony  was  admitted  for  the  purpose 
of  determining  this  priority,  and  the  question 
of  fact  arising  on  such  parol  testimony  was 
settled  by  the  Jury  in  favor  of  the  owners  of 


not  precluded  by  the  failure  of  the  owner  to  set  up 
an  adverse  claim  in  proceedings  by  another  person 
for  a  patent.  Turner  v.  Sawyer,  IfiO  U.  8. 678  (87: 
1189). 

A  patent  issued  for  a  mine  is  a  oonolusive  deter- 
Biination  of  tbe  true  location  of  the  claim,  where 
the  boundaries  are  pointed  out  by  the  original  lo- 
cator and  adopted  by  the  surveyor,  and  returned 
to  bim  by  tbe  land  offloe.  Waterloo  Min.  Go.  v. 
Ik>e,669ed.Bep.aBw 

A  mining  claim  has  no  lateral  right  by  virtue  of 
tbe  extension  of  a  vein  through  what  was  called 
the  north  side  of  its  daim  when  that  side  line  so 
called  was  in  fact  one  of  its  end  lines.  King  v. 
Amy  ft  &  OonaoL  Min.Ck>.  Itt  U.  a2»  (88: 419). 
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The  oommon  law  rule  that  whoever  owna  the 
surface  lands  is  entitled  to  aU  beneath  has  a  limited 
application  to  lode  mining  claims,  and  cannot  be 
invoked  as  to  a  claim  into  which  it  extends,  in  its 
downward  dip,  a  lode  having  its  top  or  apex  out* 
side  of  the  limits  of  the  claim.  Montana  Oo.  v* 
Clark.  42  Fed.  Bep.6SB0. 

A  Federal  statute  requiring  a  suit  In  support  of 
an  adverse  claim  to  a  mining  location  to  be  com- 
meoced  within  thirty  days  after  flUng  the  claim  is 
not  affected  by  a  general  state  law  providing  that 
in  case  of  the  failure  of  a  suit  from  certain  causes 
plaintiffs  may  renew  it  at  any  time  within  one  yenr 
after  the  determination  thereof.  Steves  v.  Oar- 
son,  42  Fed.  Bep.  82L 
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the  Tyler  claim.  Wai  the  JudgmeDt  of  the 
district  court  in  the  adverse  suit  properly  ex- 
eluded?  The  law  in  respect  to  estoppel  by 
ludgmcot  is  well  settled,  and  the  only  difficulty 
lies  Id  the  application  of  the  law  to  the  facts. 
The  particular  matter  in  controversy  in  the 
adverse  suit  was  the  triangular  piece  of  ground, 
which  is  not  the  matter  of  dispute  in  this 
action.  The  Judgment  in  that  case  is  there- 
fore not  conclusive  in  this  as  to  matters  which 
might  have  been  decided,  but  only  as  to  mat- 
ters which  were  in  fact  decided.  Hopkins  v. 
Lee,  19  U.  S.  6  Wheat  109  [6:2181;  Smith  v. 
Kernoehen,  48  U.  S.  7  How.  198  [12: 666] : 
Pennington  v.  Gibeon,  67  U.  8.  16  How.  65 
14:8471;  Stoektonv.  jR>rtf,69U.S.  18How.418 
16: 8951;  Waehimfton,  A.  db  O.Steam  Packet  Co. 
T.  Qicklee,  66  U.  8.  24  How.  888  [16:  6501; 
TO  U.  8.  5  Wall.  580  [18:  650];  I>oe  v.  Ferru, 
67  U.  8.  2  Black.  606  [17:8171;  Cromu>eU  v. 
Bae  County,  94  U.' 8.  861  [24:195];  Davie  v. 
Broum,  94  U.  8.  428  [24: 2041;  RuseeUv.Haee,' 
688]  "^  U.  8.  606  [24:  2l4J;  CampbeU  v. 
Sankin,  99  U.  8.  261  [25:485];  Maeon  Lumber 
Co.  V.  Buehtel,  101  U.  8.  688  [25: 1074];  Stout 
▼.  Lye,  108  U.  8.  66  [26:428]:  NeebiU  v.  Inde 
pendent  Diet,  of  Rivereide,  144  U.  8.  610  [86: 
562];  Johneon  Company  v.  Wharton,  162  U.  8. 
252J88: 429]. 

The  action  in  the  district  court  was  brought 
In  compliance  with  the  express  provisions  of 
the  Act  of  Congress.  The  jurisdiction  of  the 
court  is  unquestioned,  and  the  parties  to  the 
controversy  are  the  same.  The  question  then 
is,  what  was  in  fact  decided  in  that  action? 
Turning  to  the  complaint  we  find  it  states 
the  boundaries  of  the  Last  Chance  claim ; 
alleges  that  on  8eptember  17,  1885,  certain 
named  parties  duly  located  such  claim,  and 
that  at  the  time  of  and  prior  to  such  location 
the  ground  described  "was  vacant  and  unoc- 
cupied and  a  part  of  the  public  domain  of  the 
United  States,  and  the  mineral  lands  thereof." 
It  further  describes  the  particular  acts  which 
were  done  in  making  the  location;  avers  the 
convevance  of  the  title  bv  the  locators  to  the 
plaintiffs;  their  oonUnuea  performance  of  the 
necessarv  work;  the  application  on  April  19, 
1887.  of  the  Tyler  Mming  Companv  for  a 
patent  for  the  Tyler  claim;  the  conflict  be- 
tween the  two  claims  in  respect  to  the  triangu- 
lar piece  of  ground;  the  flhng  of  an  adverse 
claim  by  plaintiffs;  that  ''sidd  adverse  claim 
was  duly  allowed  by  the  register  of  said  land 
office,  and  all  proceedings  on  said  application 
for  patent  on  uie  part  of  the  claimants  there- 
for were  by  the  register  ordered  to  be  stayed 
until  the  controversy  as  to  the  right  of  posses- 
sion shall  have  been  settled  by  a  court  of  com- 
petent Jurisdiction;"  and  that  the  action  was 
"brought  in  support  of  the  protest  and  adverse 
claim  so  filed  by  the  plaintiffs  to  determine 
the  right  of  possession  of  the  tract  of  ground  by 
metes  and  bounds  last  hereinbefore  described.^ 
The  prayer  was  that  the  plaintiffs  '*be  ad- 
jndgcid  to  be  owners  of  and  entitled  to  the  pos- 
session of  the  said  tract  of  mining  ground  by 
metes  and  bounds  last  hereinbefore  described 
as  a  part  of  the  hereinbefore  mentioned  and 
described  Last  Chance  mining  daim,"  and  for 
costs. 

The  scope  of  the  answer  filed  by  the  owners 
of  the  Tyler  claim  li  not  disclosed.   It  only  ao 


pears  that  havingfiled  an  answer  tbej  witbdiew 
It.  When  the  case  came  on  trial,  *tbe  do-  [689 
fendant  not  appearing,  the  pJaintiffa,  at  the 
record  shows,  introduced  evidence,  ocal  tmd 
documentary.  The  court  made  ceitmio  find- 
ings of  fact,  which  findings  correapondcd  gca> 
eraUy  with  the  alle|^tions  of  the  eomplaiBt 
Among  them  was  this,  "that  at  the  time  the 
said  Tyler  mining  claim  was  located  that  por- 
tion of  the  ground  so  in  conflict  as  nfoceaaid 
had  been  located  as  a  part  of  the  Last  Cbaaes 
mining  claim,  and  was  not  subject  totocatioa, 
l^  the  locators  of  the  Tyler  mining  clalai;* 
and  as  a  conclusion  of  law  it  mled '  that  the 
plaintiff  above  named,  the  Last  Chanoe  Mining 
Company,  is  the  owner  of  the  ground  and  a 
portion  of  the  mining  claim  described  in  the 
complaint  herein  as  in  conflict  between  the  said 
Last  Chance  mining  daim  and  the  Tyler  mim- 
ing claim,  bv  virtue  of  a  valid  locatioB  of  the 
said  Last  Chance  mining  claim  made  bw  John 
Flaherty,  J.  L.  8mith,  M.  Cariin,  and  John 
M.  Burke  on  the  17th  day  of  September,  1865; 
and  that  the  plaintiff  is  entitled  to  tbe  poases- 
sion  of  the  said  ground  so  in  conffict  as  ato»> 
said  by  virtue  of  such  valid  locattoQ.* 

Upon  these  findings  and  oooclnrioo  a  Judg- 
ment was  entered,  which  redtea:  "Tbefcfoea, 
by  reason  of  the  law  and  premises  aforcnid,  II 
is  ordered,  adjudged,  and  decreed  that  tbe  Last 
Chance  Mining  Company,  the  plaintiff  above 
named,  is  the  owner  of,  uid  by  Tirtae  of  s 
valid  location  of  a  mining  claim  called  dM 
Last  Chance,  made  on  the  (17th)  seveBteenth 
day  of  September,  A.  D.  1885,by  John  Flahefty, 
J.  L.  Smith,  M.  Carlin,  and  John  M  Borke, 
is  entitled  to  the  possession  and  tbe  right  of 
possession  of  all  that  piece  or  portion  m  said 
mining  claim  in  the  oompldnt  herein  d^ 
scribed."  (here  follows  a  descriptkm  of  tht 
triangular  piece  ''A,")  ^'containing  an  area  of 
1.474  acres  of  ground,  and  the  plaintiff  do 
have  and  recover  the  poraession  and  licht  of 
possession  of  said  premises  from  defcndaai, 
the  Tyler  Miniog  Company.** 

Thus  it  appears  that  the  complaint  aOegei  s 
priority  of  location,  and  upon  that  reau  tbt 
right  to  recover.  The  existence  of  tbe  Tykr 
location  as  a  location  is  not  diallengcd  oitkr 
expressly  or  by  implication.  Indeed,  ^^SSi 
plaint  'proceeds  upon  the  aasamptioo  of  [O90 
its  validity.  The  findings  are  expceoa  aa  is 
priority,  and  contain  no  suggestion  of  a«y  it 
feet  in  the  Tyler  claim,  or  any  fact  In  fiavor  of 
plaintiff's  rieht  other  than  that  of  prioritv  of 
location,  while  the  condoslon  of  law  tm  As 
Judgment  recite  and  adjudge  a  Tiild  looadoa 
of  the  Last  Chance  mining  dahn  on  OciHwa 
her  17. 1885,  and  a  right  of  posseaskMi  by  viitai 
thereof.  Upon  the  record  taken  as  a  whok 
there  can  be  no  escape  from  tbe  oondosioa  iM 
the  court  determined  the  questkm  of  prtori^ 
of  location,  and  npon  this  rendered  Judg— t 
for  the  plaintlfll  What  la  then  to  ta^sacfc 
this  condusion? 

It  is  said  that  the  sUtutea  of  Idaho  do  asl 
provide  for  findings  of  fact  In  a  caae  Ito  iMi 
and  that  therefore  tbe  redtala  In  toch  fiadiafi 
must  be  ignored.  If  Itbe  truethattheslalaM 
of  Idaho  do  not  anthoriae  findinga  of  CmI.  k 
la  none  the  leas  true  that  such  findings  sit  a 
dedaration  by  the  ooort  of  the  mattar  Itdeltf 
minea.    Bven  if  not  condualve  aa  agalait  si 
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tetAmtrnj.  tbej  are  certaiDly  very  persuasive 
erideooe  of  wbat  the  court  did  in  fact  decide. 
Id  Mamn  Lumber  Co.  t.  Bitehtel.  101 U.  S.  688 
[25:  1074]»  the  judgmeut  relied  upoD  as  an 
estoppel  was  based  upon  a  flnHing  or  a  referee, 
and  it  was  said:  "This  finding  having  gone 
into  the  jadgment  is  conclusive  as  to  the  fact 
found  in  all  subsequent  controversies  between 
the  parties  on  the  contract.  Every  defense  re- 
quinng  the  negation  of  this  fact  is  met  and 
overUirowD  by  that  adjudication."  In  Le- 
grand  ▼.  Biasey,  83  Va.  862,  877,  it  appeared 
that  the  pleadings  and  judgment  left  a  doubt 
as  to  the  precise  matter  decided.  Reference 
to  an  opinion  of  the  trial  court,  for  the  pur- 
pose of^making  certain  that  which  otherwise 
was  uncertain,  was  approved.  We  quote  from 
the  supreme  court  of  appeals: 

"  In  the  case  at  bar,  the  trial  judge  flUdmth 
tMe  papers  in  the  cause  his  reasons  for  his  de- 
cision, which  the  decree  itself  shows  was  done 
for  the  express  purpose  of  explaining  his  de- 
dMon.  This  being  the  case,  the  opinion  of  the 
trial  judge  thus  referred  to  in  the  decree  be- 
comes a  part  of  the  record,  and  may  be  looked 
to,  and  is  even  more  reliable  to  explain,  in 
doubtful  cases,  what  was  in  issue  and  what  was 
691]  determined,  *tban  mere  extrinsic  evi- 
dence to  the  same  end.  We  do  not  mean  that  the 
mere  opinion  of  the  trial  judge,  which  may 
happen  to  be  in  writing  and  copied  into  the 
record,  constitutes  a  part  thereof;  but  we  do 
say  that  where  the  decree— as  in  this  case — 
refers  to  the  opinion  of  the  trial  judge  in  terms 
that  make  it  clear  that  the  object  was  to  refer 
to  it  to  explain  what  was  determined,  and  the 
reasons  therefor,  then  such  opinion  becomes 
legitimately  a  part  of  the  record,  and  must  be 
looked  to  to  explain  what  was  in  issue  and 
lihat  was  determined  by  the  judgment  or  de- 
cree in  question.    Bee  Burton  v.  Mills,  78  Ya. 

But  if  we  ignore  the  findings  altogether  and 
look  simply  at  the  judgment  and  the  complaint, 
this  will  appear:  The  single  ground  stated  in 
'  the  complaint  upon  which  superiority  of  right 
is  claimed  is  priority  of  location.  A  iudgment 
for  the  plaintiffs  upon  such  a  complaint  is  nec- 
SBsarily  an  adjudication  in  favor  of  that  pri- 
ori^ of  location.  There  is  no  other  fact  upon 
nmch  it  can  rest  It  is  doubtless  true,  as  sug- 
gested, that  other  questions  may  be  litigated  In 
an  adverse  suit,  but  they  can  be  litigated  only 
when  they  are  presented  to  the  attention  of  the 
court  by  some  appropriate  pleading.  Tbe  only 
pleading  upon  which  the  case  passed  to  tritu 
and  Judgment  was  the  complaint,  and  in  that, 
as  we  have  seen,  plaintiff's  ri^ht  to  recover  is 
rested  upon  the  single  fact  of  priority  of  lo- 
cation. 

It  is  said  that  the  defendants  did  not  contest: 
that  they  withdrew  their  answer,  and  that  there 
was  only  a  Judement  by  default.  But  a  judg- 
ment by  default  is  lust  as  conclusive  an  adju- 
dication between  the  parties  of  whatever  is 
essential  to  support  the  judgment  as  one  ren- 
dered after  answer  and  contest. 

The  essence  of  estoppel  by  judgment  Is  that 
there  has  been  a  lucUcial  determination  of  a 
fact,  and  the  question  always  is,  has  there  been 
such  determination,  and  not  upon  what  evi- 
dence or  by  what  means  was  it  reached.  A 
failure  to  answer  Is  taken  as  an  admission  of 
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the  truth  of  the  facts  stated  in  tbe  oomplaint» 
and  tbe  court  may  properly  base  its  determina- 
tion on  such  admission.  Suppose  the  defendant 
files  a  denial,  and  *on  the  trial  the  only  [692 
evidence  is  the  testimony  of  a  witness  to  an 
admission  made  by  the  defendant  out  of  court, 
and  upOn  such  testimony  the  judgment  is  ren- 
dered. Is  it  any  the  less  a  judicial  determina- 
tion because  resting  simply  upon  proof  of  the 
defendant's  admission,  and  yet  in  principle 
what  distinguishes  that  case  from  this?  In 
each  tbe  judgment  is  resting  upon  an  admission 
of  tbe  party  against  whom  the  judgment  is  ren* 
dered,  and  does  it  make  any  difference  in  what 
form  that  admission  is  presented  to  the  judge? 
In  1  Freeman, on  Judgments  (4th  ed.)  section 
880,  the  author  says,  citing  many  authorities 
in  support  thereof:  "Upon  principle,  we  think 
that  the  denial  of  a  fact  subsequently  judicially 
established  ought  not  to  impart  to  an  adjudi- 
cation any  greater  effect  than  if  all  the  parties 
had  expressly  or  impliedly  admitted  the  fact 
to  be  beyond  controversy  when  such  adjudica- 
tion was  made;  and  this  is  tbe  view  taken  by 
the  greater  portion  of  the  American  courts. 
Amongthe  authorities  cited  is  NashviUe,  C.  dt 
8t.  L.  K.  Co,  V.  UniUd  States,  118  U.  8.  261 
[28: 971],  in  which  a  decree  in  equity  by  con- 
sent of  parties  was  held  to  bar  a  subsequent 
suit  on  any  claim  included  in  tbe  decree. 
Bigelow,  in  his  work  on  Estoppel  (p.  77)  closes 
a  discussion  of  the  question  with  this  observa- 
tion: '*The  meaning  simply  is  that  judgment 
by  default,  like  judgment  on  contest,  is  con- 
ciuMve  of  what  it  actually  professes  to  decide 
as  determined  from  the  pleadings;  in  other 
words,  that  facts  are  not  open  to  further  con- 
troversy if  they  are  necessarily  at  variance  with 
the  judgment  on  the  pleadfng&"  Brawn  v. 
New  York,  66  N.  Y.  885;  Blair  v.  Ba/rtlett,  75 
N.  Y.  150,  81  Am.  Rep.  455;  Nemetty  v.  Nay- 
lor,  100  N.  Y.  562;  Orr  v.  Mercer  County  Mut. 
F.  Ins.  Co,  114  Pa.  887. 

The  withdrawal  by  defendants  of  their  an- 
swer may  have  prevented  any  judicial  deter- 
mination as  to  the  special  facts  set  up  thereiti 
in  defense  or  avoidance  of  plain tiff^s  c1ain:i.  ' 
Finnegan  v.  Campbell,  74  Iowa,  158.    But  stich 
withdrawal  was  not  operative  to  take  otit  of.,; 
the  case  the  complaint,  or  the  allegations  of  '\ 
fact  therein  contained,  or  to  prevent  a  judlcilfl' ' 
determination  of  those  facts. 

But  further;  it  is  contended  that  the  action  of 
tbe  owner  of  the  Tyler  claini  in  *amend-  [Gf^3 
ing  their  application,  coupled  with  the  with*; 
drawal  of  their  answer,  took  them  entirely  out 
of  the  case  in  the  district  court  It  is  said  that 
they  had  abandoned  all  claim  to  the  property 
theretofore  in  controversy;  that  they  were  really 
no  longer  parties  to  the  action,  and  that  it  re-- 
mained  simply  a  case  pending  between  the 
owners  of  the  Last  Chance  and  the  United 
States.  Such  seems  to  have  been  the  view 
taken  by  the  court  of  appeals  when  it  held  that 
the  judgment  was  improperly  admitted  in  evi- 
dence. We  are  unable  to  concur  in  this  view. 
It  may  well  be  doubted  whether  the  amend- 
ment filed  In  the  land  office  had  any  force  or 
effect  during  the  pendency  of  the  acuon  in  the 
district  court  Section  2826  provides  that  after 
the  filing  of  the  adverse  claim,  **all  proceed- 
ings, except  the  publication  of  notice  and  mak- 
ing and  filing  of  the  affidavit  thereof,  shall  be 
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stayed  UDtil  the  controversy  shall  have  been 
settled  or  decided  by  n  coui't  of  competent  ju- 
risdiction, or  the  adverse  claim  waived."  As 
said  by  tbis  court  in  Riehmond  Min.  Co,  of 
Nevada  v.  Rtm,  114  U.  8.  676,  5a5  [29:  273. 
276],  referring  to  the  action  of  the  oincers  of 
the  department  pending  proceedings  in^court, 
''after  the  decision  they  are  governed  by  it. 
Before  the  decision,  once  the  proceeding  is 
initiated,  their  function  is  stis()ended." 

It  is  suggested  by  counsel  that  the  abandon- 
ment bv  the  owners  of  the  Tyler  location  of 
any  claim  to  the  disputed  territory  was  in  effect 
a  waiver  of  the  adverse  claim  within  the  lan- 
guage of  the  statute,  on  the  happening  of  which 
the  riffht  of  the  land  of&ce  to  proc^  was  re- 
stored. But  that  is  not  within  the  letter,  even 
if  within  the  spirit  of  the  statute.  The  adverse 
claim  is  the  claim  made  by  the  party  opposing 
the  application,  and  the  partv  to  waive  a  claim 
is  the  one  who  makes  it.  The  obvious  mean- 
ing is  that  when  an  adverse  claim  is  filed — that 
is,  a  claim  filed  by  some  one  opposing  the  ap- 

1>tication  in  whole  or  in  part — the  proceedings 
n  the  land  office  shall  be  stayed  until  the  de- 
termination of  the  dispute  by  the  court  in  which 
the  action  is  brought,  or  the  party  who  has 
presented  such  adverse  claim  shall  have  in 
some  way  waived  his  opposition  to  the  appli- 
cation. There  was  no  waiver  on  the  part  of  the 
parties  who  filed  this  adverse  claim,and  the  only 
004J  *way  in  which  any  waiver  is  claimed 
to  have  been  made  was  by  a  proceeding  on  the 
part  of  the  applicants  fn  the  land  office,  and 
every  proceeding  there  was,  as  we  have  seen, 
directed  to  be  stayed.  It  is  doubtless  true  that 
if,  notwithstanding  the  pendency  of  such  an 
action,  the  land  office  accepts  a  reduced  appli 
cation  for  ground,  no  part  of  which  is  covered 
by  the  adverse  claim  and  in  respect  to  which 
there  is  no  opposition,  and  proceeds  subse- 
quently upon  such  amended  application  to 
f^rant  a  patent,  there  is  no  one  who  can  object, 
or  the  matter  is  one  wholly  of  procedure  be- 
tween the  United  States  and  the  applicant,  and 
the  former,  by  granting  the  patent,  waives  any 
irregularity  in  the  procedure. 

But  whatever  may  have  been  the  effect  of 
the  amended  application  of  the  owners  of  the 
Tyler  claim  in  this  respect,  they  were  not 
thereby  taken  out  of  the  Jurisdiction  of  the 
district  court,  neither  was  the  action  in  that 
court  abated,  nor  was  it  left  as  one  only  be- 
tween the  owners  of  the  Last  Chance  claim 
and  the  government.  There  is  no  proyision  in 
the  statute  for  an  action  of  this  kind  simply 
against  the  government.  An  applicant  for 
public  lands  cannot  have  his  right  thereto  as 
against  the  government  determined  by  the 
courts  in  a  suit  against  the  latter.  United 
^te»  V.  JoncB,  131  U.  8.  1  r33:90|.  The  only 
Jurisdiction  which  the  district  court  could  have 
was  of  a  controversy  between  individual  claim- 
ants, and  though  its  Judgment  is  by  statute 
msde  conclusive  upon  the  government,  of  the 
rights  of  the  party  in  whose  favor  the  judg- 
ment goes,  it  is  none  the  less  true  that  the  con 
dition  of  jurisdiction  is  a  controversy  between 
indivdual  claimants.  When  an  action  has 
been  instituted  in  the  court  to  determine  such 
a  controversy,  it  is  not  within  the  compe 
tency  of  the  defendant  to  take  himself  out  of 
court     A  defendant  may  withdraw  his  an- 
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swer  and  thus  let  Judgment   go  \sij  defauU. 
but  he  does  not  thereby  deprive  the  court  of  i 
juiisdiclion  which  has  been  once  CHtablisbed. 
The  rule  applicable  here  is  no  different  from 
that  which  applies  in  any  other  case.     When  a 
defendant  has  by  personal  service  or  appear- 
ance once  been  brought  into  a  court,  bavio* 
iurifidiction  of  the  subject  matter,  he  canoocat 
lis  election  oust  the  court  of  jurisdicUon,  or  pre 
vent  the  case  from  'passing  to  judgment  [605 
Whether  he  confesses  plaintiSrs  right  or  de^ 
faults   in  answer,  or  nles  a  denial  or  a  dis- 
claimer, is  alike  immaterial.    In  each  and  all 
of  these  cases  the  Jurisdiction  remains  and  the 
court  may  enter  the  appropriate  Judgmeat 
Where  the  defendant  simply  withdraws  Us 
answer,  as  was  this  case,  the  court  is  under  do 
obligations  to  inquire  whether  he  has  lost  aU 
interest,  but  may  proceed  to  judgment,  and  its 
Judgment  is  an  adjudication  of  the  rifbu  of 
the  plaintiff,  as  shown  by  the  complauit  and 
testimony.    Can  it  for  a  moment  be  supposfd 
that  after  the  entry  of  this  iudgmeot  tlw  dr 
fendants,  treating  it  as  a  nullity,  could  afsia 
amend  their  application  so  as  to  include  alTtbe 
ground  covered  by  the  original  applieatiaa, 
and  thus  the  disputed  territory,  and  if  sock 
amendment  were  permitted  by  the  land  oAoe. 
press  the  application  to  sucQeas  and  obcaio  t 
patent  for  the  entire  claim?    And  yet.  if  tke 
Judgment  be  a  nullity  and  the  defendants  ant 
of  the  district  court,  why  might  not  this  be 
done?    The  defendants   by  th«   |vocfcdta|t 
which  they  initiated  in  the  land  office  cos- 
pelled  the  plaintiffs  to  institute  a  suit  ia  t 
court  of  competent  Jurisdiction  toenfoicetkeir 
rights.    After  such  suit  has  been  commeoocd 
and  the  defendants  have  been  made  parlies 
thereto,  and  the  court  has  proceeded  to  Judg- 
ment, will  the  defendants  be  heard  to  sav  thai 
that  ludgment  amounts  to  nothing?    We  art 
clearly  of  the  opinion  that  this  cannot  betdn^ 
ated,  that  the  Judgment  was  in  all  retpedi 
regular,  that  it  was  conclusive  as  to  the  p•^ 
ticular  ground  in  con t ro vers v,  and  binding  If 
way  of  estoppel  as  to  every  fact  neceaaanlj  » 
termined  by  it,  and  that  priority  of  locstioa 
was  one  fact  so  determined.    There  was  error, 
therefore,  in  excluding  the  record  of  that  Jodf* 
ment. 

Our  conclusions  in  tbis  respect  obviate  tbs 
necessity  of  considering  another  very  inlentf- 
ing  and  somewhat  difficult  question  pfeseated 
by  counsel.  It  will  be  seen  from  the  disfnsi 
that  according  to  the  original  location  w  tbs 
Tyler  claim  the  vein  enters  through  an  eadsii 
parses  out  through  a  side  line,  while  bf  iW 
amended  location  it  passes  in  and  out  ihrooik 
end  lines.  Of  course,  if  the  latter  Is  a  valid  lo- 
cation theowner  of  the  claim  would  unqufstioa 
ably  have  the  right  to  follow  *the  vdo  [606 
on  its  dip  beyond  the  vertical  plane  of  tne  ridi 
line.  But  if  it  were  not,  and  the  original  loor 
tion  was  the  only  valid  one,  has  the  owncf  the 
right  to  follow  the  vein  outside  any  bouadiriM 
of  the  claim  extended  downward  ?  It  has  b«a 
held  by  tbis  court  in  the  caaea  heretofore  dMi 
that  where  the  course  of  a  vein  Is  acras  is* 
stead  of  lengthwise  of  the  location,  the  ifc 
lines  become  the  end  lines  and  the  end  tkeM 
lines:  but  there  hss  been  no  dedsioa  si  to 
what  extra-territorial  rights  exist  if  a  vda  ca 
ters  at  an  end  and  passes  out  of  a  ride  line,  b 
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that  a  case  for  wbicb  no  provision  has  been 
made  by  statute?  Are  tbe  parties  left  to  the 
old  rule  of  tbe  common  law  tbat  the  owner  of 
real  estate  owns  all  above  and  below  tbe  sur- 
face, and  no  more?  Or  may  tbe  court  rely 
apon  some  equitable  doctrine  and  give  to  tbe 
owner  of  tbe  vein  tbe  right  to  pursue  it  on  its 
dip  in  whatever  direction  tbey  may  go,  within 
the  limits  of  some  equitably  created  end  lines? 

If  the  common  law  rule  as  to  real  estate  ob> 
tains  in  such  a  case,  then,  of  course,  on  the 
original  location  the  owners  of  the  T^ler  claim 
would  have  no  right  to  follow  tbe  dip  of  their 
vdn  outside  tbe  vertical  planes  of  any  of  its 
boundary  lines;  and  even  if  the  amended  ap- 
I^ication  was  perfectly  valid  the  question  would 
arise  whether  the  rights  acquired  under  it  re- 
lated back  to  the  date  of  the  original  location, 
or  arose  simply  at  the  time  of  tbe  amendment, 
in  which  case  there  would  be  no  doubt  of  tbe 
fact  that  the  owners  of  tbe  Last  Chance  had  by 
years  a  prior  location.  However,  in  tbe  view 
we  have  taken  of  the  other  question  it  is  un- 
neoPsatLTj  to  consider  this. 

For  the  reason  given  the  judgments  of  the 
court  Off  appeals  and  of  the  circuit  court  are 
reversed,  and  the  esse  is  remanded  to  the  latter 
court  with  instructions  to  grant  a  new  trial. 
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QEORGE  BARRETT.  Sheriff  of  the  County 
of  Camden,  Slate  of  New  Jersey. 

(See  8.  0.  Reporter's  ad.  607-700.) 

Fhieral  guetiion^BtaU  mtatians  ^appeal  frwn 
crder  denying  nabeoi  eorptu. 

L  Whether  tbe  iroveroor  of  a  state  oould  issue  a 
warrant  of  execution  of  one  convicted  of  murder 
after  he  bad  granted  htm  a  lonirer  reprieve  than 
aatborized  by  tbe  state  constitution,  is  not  a  Fed- 
eral question. 

1  Tbis  court  will  not  interfere  with  the  disposi- 
tion of  state  questions  by  tbe  appropriate  state 
authorities. 

IL  An  appeal  cannot  be  taken  to  this  court  from 
an  order  of  a  circuit  judge  at  cbambers  denying 
a  writ  of  habeas  corpus. 

[No.  ©28.] 

BubmiUed  March  tS,  1895.     Decided  April  16, 

1896. 

JfCfOL  —Am  to  Jtiritdietion  4n  the  United  States  Sfi- 
premeOo>mrUu)here  Federal  queeUon  airiaes^  orwhere 
are  drawn  In  <iue8tUm  .elatuUe,  treaty^  or  ConetUu- 
tton,  see  notes  to  Martin  v.  Hunter,  4:97;  Matthews 
?.  Zane,  2: 85A,  and  Williams  v.  Norrls,  S:  671. 

Am  to  juriMdietion  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  confliet  wUh  state  con- 
ttitmtion;  to  revise  decrees  of  state  courts  as  to  eon- 
it^^Mctifln  of  state  lawM,  see  notes  to  Hart  v. 
LAvophlre,  7: 079,  and  Commercial  Bank  of  Clncin- 
natl  V.  fiuckiogham,  12:  ISO. 

As  to  when  habeas  corpus  may  iseue^  and  when 
not:  and  from  what  courts^  and  by  what  judges: 
what  may  be  inquired  into  by  writ  of,  see  note  to 
United  States  v.  HamUtoo,  1: 490. 

As  to  what  questions  may  Ite  considered  onhal}eaM 
corpus,  see  note  to  Bx  parte  Carll,  27: 286. 

As  to  suspension  of  writ  of  habeas  corpus,  see  note 
to  Lutber  v.  Borden,  12: 68L 
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APPEAL  from  an  order  of  a  Judge  of  the  Cir- 
cuit Court  of  tbe  United  States  for  tbe 
District  of  New  Jersey,  denving  a  writ  of  ha- 
beas corpus  to  relieve  Tbeodore  Lambert  from 
alleged  unlawful  restraint  of  bis  liberty  under 
sentence  of  death  for  tbe  murder  of  one  Wil- 
liam Eairer.    Dismissed. 

Statement  by  Mr.  Chiff  Justice  Fuller: 
Tbeodore  Lambert  presented  to  one  of  the 
judges  of  tbe  Circuit  Court  of  the  United 
States  for  the  third  circuit,  at  chambers,  on 
December  28,  1894,  his  petition  for  habeas 
corpus,  which  alleged  tbat  he  was  restrained 
of  his  liberty  by  tbe  sheriff  of  Camden  county. 
New  Jersey,  under  a  reprieve  granted  by  the 
governor  of  tbat  state  December  4,  1894, 
whereby  the  execution  of  a  certain  Judgment 
of  tbe  court  of  oyer  and  terminer  and  gen> 
eral  Jail  delivery  of  the  county  aforesaid, 
entered  October  18,  1894,  was  suspended  until 
January  8,  1895.  The  petitioner  alleged  tbat 
he  was  convicted  June  15, 1894,  of  tbe  murder 
of  William  Eairer  in  said  court,  and  on  Octo- 
ber 13  was  sentenced  to  be  banged  Decern  t)er 
18;  that,  afterwards,  on  November  19,  appli- 
cation was  made  to  the  chancellor  of  the  state 
of  New  Jersey  for  a  writ  of  error  to  remove 
tbe  judgment  and  tbe  proceedings  therein  to 
tbe  supreme  court  of  New  Jersey,  wbich  was 
denied;  tbat  December  4,  application  was 
made  to  the  governor  for  a  reprieve  to  suspend 
the  execution  of  tbe  judgment,  wbicb  reprieve 
was  granted  on  that  day,  and  thereby  the 
execution  of  the  mandate  of  tbe  court  was  sus- 
pended until  January  8.  Petitioner  further 
showed  tbat  on  tbe  twenty-second  day  of  De- 
cember tbe  governor  issued  a  death  warrant  to 
tbe  sheriff  of  Camden  county,  commanding 
him  to  execute  petitioner  on  the  third  day  of 
January  next;  and  charged  that  his  imprison- 
ment was  illegal  in  tbat  tbe  ffovernor  had  no 
jurisdiction,  warrant,  or  *authority  un-  [008 
der  the  laws  of  tbe  stale  to  grant  said  reprieve, 
and  tbat  the  day  and  time  having  passed  for 
the  execution  of  tbe  sentence  of  tbe  court,  *Mt 
is  supposed  to  have  been  done  in  law,  and  if  not, 
then  said  judgment  and  execution  is  nil,  illegal, 
and  cannot  now  be  lawfully  carried  into  ef- 
fect." 

Tbe  petition  further  alleged  that  by  the 
ludgment  and  sentence  of  the  court,  petitioner 
bad  been  and  was  now  under  sentence  of  death 
and  unlawfullv  restrained  of  his  liberty  and 
detained  in  jail:  tbat  under  section  9  of  article 
5.  of  the  constitution  of  tbat  state,  the  gover- 
nor had  no  prerogative,  right,  or  authority  to 
grant  tbe  reprieve  or  issue  the  death  warrant, 
and  tbat  tbe  same  was  illegal  and  unlawful, 
and  in  violation  of  tbe  Constitution  of  tbe 
United  States  and  of  the  state  of  New  Jersey; 
but  tbat  by  virtue  of  tbe  death  warrant  tbe 
sberiff  intended  to  execute  petitioner  on  the 
third  day  of  January  next.  And  it  was  further 
averred  that  on  tbe  twenty-second  day  of  De- 
cember application  was  made  to  one  of  tbe 
Justices  of  the  supreme  court  of  judicature  of 
tbe  state  of  New  Jersey  for  a  writ  of  bal)ea8 
corpus,  to  be  relieved  of  the  unlawful  restraint 
of  Lis  liberty,  and  tbat  the  application  was 
denied,  and  petitioner  was  refused  an  appeal 
from  the  same  contrary  to  the  Federal  and 
state  Constitutions;  that  on  the  twenty-fourth 
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of  December  an  application  was  made  to  the 
chief  JoBtioe  of  said  supreme  court  for  a  writ 
of  certiorari  to  review  the  death  warrant  issued 
by  Uie  governor,  and  that  the  same  was  re- 
fused, and  an  appeal  from  said  refusal  and  a 
hearing  therein  was  denied,  contrair  to  and 
in  violation  of  said  Constitutions.  And  peti- 
tioner alleged  that  bj  the  action  of  said  Jus- 
tices  of  the  supreme  court  of  the  state  in  re- 
f  uring  him  relief  in  the  premises  ha  had  been 
deprived  of  his  rights  as  a  citizen  of  the  United 
States  and  the  protection  of  its  laws,  and  in 
like  manner  deprived  of  his  liberty  and  is  about 
to  be  deprived  of  his  life.  Petitioner,  there- 
fore, prayed  that  he  might  be  forthwith 
brought  before  the  circuit  court  by  virtue  of 
the  writ  of  habeas  corpus  and  be  discharged 
from  custody. 

The  circuit  Judge  to  whom  the  petition  was 
presented,  upon  consideration  thereof  and  the 
699]  matters  therein  set  forth,  refused  *to  is- 
sue the  writ;  whereupon  an  appeal  from  the 
order  denying  the  application  was  allowed. 

Mr,  John  L.  Sample  for  appellant. 
Jfr.  Wilson  H.  Jenkins  for  appelee. 

Mr.  OhUf  Justice  Fuller  delivered  the 
opinion  of  toe  court: 

This  appeal  must  be  dismissed  for  want  of 
Jurisdiction.  The  constitution  of  New  Jersey 
provides  that  the  governor  shall  have  power 
"to  grant  reprieves  to  extend  until  the  expira- 
tion of  a  time  not  exceeding  ninety  days,  after 
conviction."  Const.  N.  J.  art  5,  g  0.  The 
verdict  was  returned  June  16.  Sentence  was 
passed  October  18,  and  a  reprieve  for  thirty 
days  was  granted  December  4, 1804.  Appel- 
lant contends  that  the  word  "conviction"  re- 
lates to  the  verdict  of  the  Jury  and  not  to  Uie 
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sentence  of  the  court,  and  that,  therefofe,  ths 
governor  had  no  power  to  grant  the  repfievf; 
nor  subsequently  to  issue  the  warrant  of  exeeo- 
tion.  But  the  contention  that  petitioner  caa- 
not  be  made  to  pay  the  penaltv  for  the  crime 
of  which  ha  was  adjudged  guilty,  because  bt 
was  not  executed  at  the  time  originally  desig- 
nated, by  reason  of  the  interposition  of  the 
governor  at  his  instance,  which  petitiooer 
alleges  was,  as  matter  of  construction  of  tte 
state  constitution,  unauthorized,  was  wH  sbi- 
tained  by  the  chief  Justice  of  the  state  nor  by 
the  associate  Justice  of  its  supreme  eoort,  to 
whom,  severally,  he  applied,  and  their  actioo 
Is  not  open  to  review  here.  With  the  dlipo- 
sition  of  state  questions  by  the  approoriate 
state  authorities.  It  is  not  the  province  of  tUi 
court  to  interfere,  and  there  Is  n»  basil  for  the 
suggestion  of  any  violation  of  the  ConsUtotloe 
of  the  United  States;  the  denial  of  due  proeca 
of  law;  or  deprivation  of  any  right,  privily 
or  immunity  secured  to  him  by  the  Conadta- 
tion  or  laws  of  the  United  States.  AfliV 
V.  DafM,  146  U.  S.  814  [86:9881;  JEr  ^ar* 
Kemmler,  186  U.  S.  486  ^4: 6191:  CaldwA  t. 
Texas,  187  U.  S.  692  nB4:816]:  Br  parU  (W 
«0r«0.  187  U.  S.  624  [84: 796];  McNmU^i.  (kk- 
fomia,  149  U.  S.  645  [87:882]. 

Moreover,  the  order  from  whidi  the  amal 
was  *taken  was  not  a  final  dedsloo  of  [700 
the  Circuit  Court  of  the  United  SUtet  for  the 
District  of  New  Jersey,  bat  was  an  order  of  tbe 
circuit  Judge  at  chambers,  and  an  appeal  froa 
such  an  order  will  not  lie.  Rev.  Stat  $S  TO. 
764;  Act  of  March  8, 1885  (28  Sut  at  L  07. 
chap.  858);  Carper  t.  FUtfferald,  121  U.  a  97 
[80:882];  Exparte  Lennan^  150  U.  S.  898^7: 
1120];  MeEnight  v,  Jamse,  ani9,  p.  810. 

Appeal  ditmmed. 

Ill  Hi  ft 


SiTD  OV  Rbtobtbd  Oases  or  Tou  UC 


NOTE. 


T1)e  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
•riginal  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of*  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the,  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

P.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  C'ases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Repofrts,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 

*h*  case. 

Fed.  or  Fed.  Bep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

"L,  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  m  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its'  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Bep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 

universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  dafte  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


AU.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
H.  E.  Northeastern  Reporter, 
H.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 

Editob. 
I'.  S.  Xot«'ft  ir>7  V.  S.  39  L.  ed.  806—24  p. 
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157  V.  8.  1-46.  89  L.  001,  BATE  BEFBIOBRATING  CO.  T.  8TJI* 
BERGEB. 
Patents,—  Determination  of  yalidity  is  Jadldal  fimctlon  and  t/uc- 
ntive  practice  cannot  affect  It,  p.  34. 

Statute  mast  be  glyen  effect  clearly  Intended,  n.  84. 

Approved  In  National  Mach.  Co.  y.  Wheeler,  etc,  Bifg.  Go^  71 
Fed.  199,  following  rule;  Murphy  y.  United  States,  68  Fed.  910. 
"  worsted  dress  goods "  are  not  "  manufactures  of  wool;  *•  In  r* 
lasigi,  79  Fed.  754,  construing  R.  S.,  S  711,  paragraph  8;  Butler  ▼. 
United  States,  87  Fed.  665,  construing  act  of  1887  limiting  per  dlen 
fees;  United  States  y.  Fifty  Boxes,  92  Fed.  602,  State  practice  does 
not  govern  depositions  in  proceeding  to  forfdt  merchandise;  Hinl- 
fen  y.  Prices  96  Fed.  441.  construing  B.  8.,  %%  4928,  4886. 

Statutes.—  Contemporary  executive  and  judicial  constmctloo  will 
be  respected  in  case  of  doubt,  p.  84. 

Distinguished  in  Webster  y.  Luther,  163  U.  8.  8^  41  L.  182,  16 
8.  Ct.  967,  where  purpose  of  statute  is  obvious. 

Statutes.-  Consideration  of  justice  and  convenience  may  flgore  1b 
construction  In  case  of  doubt,  p.  87. 

Statute  will  not  be  given  construction  implying  bad  faith  to  puf- 
o-nment  unless  unavoidable,  p.  88. 

Statutes.—  Bevised  statutes  declare  law  on  December  1,  1878,  tn^ 
when  clear,  cannot  be  controlled  by  previous  statutes,  p.  89. 

Followed  tai  Hamilton  v.  Rathbone,  175  U.  8.  421,  20  &  Ct  1S& 

Patents.—  Section  4887,  B.  S.,  intends  that  American  patent  ibtH 
expire  with  foreign,  granted  after  filing  American  application,  p.  ^• 

Approved  in  Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  891,  895,  ftl^ 
ure  to  renew  foreign  patent  extinguishes  American. 

Distinguished  in  Welsbach  Light  Co.  v.  Apollo,  etc.,  Gas-Lifbt 
Co..  96  Fed.  334,  forfeiture  of  foreign  patent  does  not  affect  Unltt^ 
States  patent 

157  U.  8.  46-60,  89  L.  614,  FROST  y.  WENIB. 
Statutes.—  Repeals  by  Implication  are  not  favored,  p.  58. 

Statutes  relating  to  same  matter  will  botli  be  givea  effect  ^ 
far  as  they  are  not  irreconcilable,  p.  58. 
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Approved  In  United  States  t.  Healey,  160  U.  S.  147,  40  L.  373,  1« 
8.  Ct  261,  act  of  1877  did  not  supersede  proviso  of  R.  S.,  |  2357; 
United  States  v.  New  York,  160  U.  S.  609,  40  L.  654,  16  S.  Ct. 
406,  Bowman  act  did  not  supersede  R.  S.,  I  1063;  Ward  v.  Racs 
Horse,  163  U.  S.  511,  41  L.  247,  16  S.  Ct  1078.  act  admitting  Wyo- 
ming repeals  Bannock  treaty  securing  right  to  bunt  outside  reserva- 
tion; United  States  v.  Greathouse,  1G6  U.  S.  605,  41  L.  1131,  17  S. 
Ct.  703,  Tucker  act  of  1887  did  not  repeal  provision  extending  time 
of  suits  for  disability;  Society  of  Sbakers  v.  Watson,  68  Fed.  737, 
37  U.  S.  App.  141,  general  practice  regulation  does  not  repeal  Ken* 
tucky  act  of  1828;  State  v.  Tomahawk  Com.  Council,  96  Wis.  86,  71 
N.  W.  91,  respcmdent's  charter  does  not  repeal  general  law  concern- 
ing railroad  aid;  Butler  v.  United  States,  S7  Fed.  660,  construing 
provisions  of  act  of  1887  limiting  p^  diem  fees. 

Public  lands.— Act  of  December  15,  1880,  opened  lands  within 
abandoned  military  reservation  not  held  for  Indians,  p.  59. 

Distinguished  In  United  States  v.  Ingram,  172  U.  8.  833,  19  8. 
Ct.  179,  voluntary  abandonment  of  entry  does  not  carry  right  to  r*> 
cover  money  paid. 

157  U.  a  60-72,  89  L.  620,  THE  LUDVIG  HOLBERO. 

Collision.—  Steamship  running  slowly  for  five  minutes  before  col- 
lision cannot  be  blamed  for  previous  speed,  p.  67. 

Collision.— Steamer  is  not  obliged  to  stop  at  first  signal  unless 
proximity  indicates  danger,  p.  68. 

Appellate  court  will  not  disturb  findings  where  testimony  Is  not 
so  unanimous  as  to  show  error,  p.  68. 

Collision  is  not  conclusive  evidence  of  speed  on  part  of  particular 
vessel,  p.  69. 
Collision.—  Error  committed  In  extremis  is  not  fault  p.  70. 

Collision.— Tug  with  tow  Is  culpable  in  failing  to  sound  threa 
whistles  in  quick  succession  in  fog,  p.  70. 

Approved  In  The  Minnie,  87  Fed.  784,  where  tow-line  was  un- 
manageably long. 

Collision.—  Where  one  vessel's  fault,  sufficient  to  cause  collision, 
is  conclusively  found,  doubt  as  to  other's  management  cannot  ex- 
cuse former,  p.  71. 

Approved  in  The  Umbrla,  166  U.  S.  409,  41  L.  1057,  17  S.  Ct  612, 
and  Tha  Victory,  168  U.  8.  423,  42  L.  528,  18  S.  Ct  155,  both  fol- 
lowing rule;  The  George  E.  Schultz,  84  Fed.  512,  55  U.  S.  App. 
283,  where  facts  did  not  permit  court  to  apply  the  rule;  The 
Mexico,  84  Fed.  505,  55  U.  S.  App.  362,  affirming  78  Fed.  656,  rula 
applies  as  against  underwriters. 

Miscellaneous.—  Approved  in  The  Wllliamsport  74  Fed.  653,  33  U. 
S.  App.  506,  vessels  in  lower  Boston  harbor  are  subject  to  R.  8.* 
I  4288. 
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157  U.  8.  72-04,  38  L.  G24,  BALTIMORE*  BTC^  R.  B.  T.  MACKET. 
Trial  court  should  not  take  case  from  jury  where  erldenee  raises 
BO  proper  Inference  as  matt^  of  law,  p.  83. 

Approved  in  Great  NcMthan  Ry.  t.  McLaughlin,  70  Fed.  678,  44 
U.  8.  App.  189,  submitting  question  whether  foreman,  ordering  use 
•f  defectlye  skid,  was  vice-principal;  Pennsylvania  R.  R.  v.  Ls 
Rue,  81  Fed.  149,  55  U.  8.  App.  22,  upon  question  of  negligence  la 
providing  suitable  standards  for  gondola  cars:  Baltimore,  etc^  B.  B. 
T.  HeUenthal  88  Fed.  121,  60  U.  8.  App.  165,  where  evidence  as  to 
distance  on  track  conflicted. 

ICaatcr  and  servant.—  Ignorance  of  defect  In  machine  is  not  nef • 
Ugence  In  employee  if  unavoidable,  p.  85. 

Approved  in  Union  Stock- Yards  Co.  v.  Goodwin,  57  Neb.  142,  77 
N.  W.  350,  brakeman  does  not  assume  risk  because  luiowlng  car 
uninspected. 

Trial.— Party  cannot  object  to  omissi<xi  of  Instruction  which  b« 
has  not  asked,  p.  85. 

TrlaL— General  objection  is  insufficient  where  some  Instructiont 
are  unobjectionable,  p.  86. 

Trial.—  Charge  fairly  stating  case  cannot  he  objected  to  generally 
because  Isolated  parts  need  qualification,  p.  87. 

Followed  In  8t  Louis,  etc.  By.  v.  Needham,  69  Fed.  826,  32  U. 
8.  App.  635. 

Bailroads  must  not  expose  employees  to  dangers  from  defects  in 
foreign  cars  reasonably  discoverable,  p.  9L 

Approved  in  Texas,  etc,  Ry.  v.  Archibald,  170  U.  8.  669,  670,  4S 
L.  1190,  18  &  Ct  778,  779,  and  Felton  v.  BuUard,  94  Fed.  785.  botb 
following  rule;  Union  Stock-Yards  Ca  v.  Goodwin,  57  Net».  146.  77 
N.  W.  358,  employee  assumes  no  greater  risk  In  handling  other  cars 
than  those  of  employer;  Missouri,  etc.,  Ry.  v.  Chamk>a«,  17  Tex. 
Civ.  App.  491,  43  8.  W.  1092,  seal  which  prevents  In^Mctioo  aoit 
be  broken;  Van  Dyke  v.  Atlantic  Ave.  R.  R.,  67  Fed.  297,  reqohinf 
reasonably  safe  appliances  for  stopping  cars;  dlssoitlng  opinion  in 
Alabama,  etc.,  R.  R.  v.  Carroll,  84  Fed.  788,  52  U.  8.  App.  473,  mt* 
jority  limiting  duty  of  thorough  Inspection  as  to  foreign  caiib 

TriaL— General  exception  to  charge  is  Insufficient  if  any  prope- 
sltlon  la  correct,  p.  92. 

Approved  In  Nashua  Iron,  etc,  Co.  v.  Brush,  91  Fed.  220,  50  U' 
8.  App.  472,  to  support  review,  objections  must  be  specific 

Death.— Under  act  of  1885,  jury,  in  estimating  damages,  ibooid 
consider  deceased's  health,  strength,  capacity  to  earn  and  familj* 
p.  93. 

Approved  in  8phro  v.  Felton,  73  Fed.  92,  and  8.  O.  oo  appetl  78 
Fed.  577,  47  U.  8.  App.  402,  proof  of  number  and  age  of  cbil<ir<« 
Is  competent  in  Tennessee. 
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Courts.— Judgment  of  General  Term,  affirming  Special  Term,  will 
not  be  reyersed  for  formal  inaccuracy,  p.  94. 

157   U.   S.   94-112.   39   L.   632,    PULLMAN   PALACE-GAR   CO.   T. 
METROPOLITAN,  ETC..  RT. 
Sales.— Inspection  and  acceptance  passes  title;  title  to  goods  to 
be  made  like  those  accepted  passes  on  shipment,  p.  109. 

Sales.— Purchaser  loses  right  to  rescind  by  notifying  seller  ts 
remedy  minor  defects,  p.  111. 

Appellate  court  can  direct  only  such  judgment  as  is  authorized 
by  facts  specially  found  below,  p.  112. 

Not  dted. 

157  U.  S.  113-121.  39  L.  639.  UNITBi)  STATES  T.  PIATT. 

Post-offtce.—  "  Stock  and  carriers  '*  in  $  8961.  R.  S..  includes  "  men 
and  horses,'*  p.  117. 

Post-office.—  Carrier  using  term  **  men  and  horses "  cannot  deny 
intent  to  bring  contract  within  statute,  p.  117. 

Post-offloe.— Recovery  of  excessive  allowance  to  contractor  may 
be  had  when  based  substantially  on  false  statements,  p.  118. 

Pleading.— Complaint  Is  deemed  true  for  purpose  of  demurrer, 

p.  iia 

Post-offloe.—  Under  $  4057,  R.  S.,  government  may  recover  money 
paid  without  consideration  under  mistake  of  fact,  p.  119. 

FoUowed  in  United  States  v.  SaUsbury,  157  U.  &  123,  39  L.  643, 
15  8.  Ct.  502. 

Post-office.- Sub-contractor  is  jointly  liable  with  original  con- 
tractor where  both  obtain  excessive  allowances,  p.  120. 

Dismissal  cannot  be  had  as  to  Joint  defendant  not  served  or  ap- 
pearing upon  sustaining  other's  demurrer,  p.  121. 

157  U.  S.  121-124.  89  L.  642.  UNITED  STATES  v.  SALISBURT. 

Post-office.— Sub-contractor  is  jointly  liable  with  original  con- 
tractor where  both  obtain  excessive  allowances,  p.  123. 

Followed  in  United  States  v.  Salisbury,  157  U.  S.  124,  39  L.  643. 
15  S.  Ct.  502,  decided  with  principal  case. 

157  U.  S.  124-147,  39  L.  644,  THE  CALEDONIA. 

Shipowner's  contract  Implies  warranty  that  ship  Is  absolutely 
seaworthy  at  commencement  of  voyage,  p.  131. 

Approved  in  The  Georg  Dumois,  88  Fed.  540,  and  Pacific  Coast 
8.  S.  Co.  V.  Bancroft- Whitney  Co.,  94  Fed.  196.  both  following  rule; 
The  Irrawaddy.  171  U.  S.  190.  18  S.  Ct.  832,  shipowner,  though  with- 
out negligence,  cannot  claim  general  average  contribution  for  sal- 
vage; The  Majestic,  166  U.  S.  386,  41  L.  1043,  17  &  Ot  602,  burden 
of  proving  act  of  God  is  on  carrier. 
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Distinguished  in  The  Silvia,  68  Fed.  233,  85  U.  8.  App.  396,  neg- 
lect to  close  port-covers  is  not  unseaworthiness. 

Shipowner's  undertaking  as  to  seawortliiness  is  co-eztensive  with 
that  of  shipper  to  insured,  p.  131. 

Shipping.—  Limitation  of  liability  does  not  protect  owner  agalntt 
consequences  of  unseaworthiness,  p.  137. 

Approved  in  The  Carib  Prince,  170  U.  8.  660,  42  L.  1186,  18  S. 
Gt  755  (see  dissenting  opinion  in  170  U.  8.  662,  42  L.  1187,  18  S. 
Ct  756),  reversing  S.  C,  68  Fed.  255,  35  U.  8.  App.  890,  where  lateot 
defects  existed  in  hull. 

Shipping.—  Exceptions  introduced  into  c<Hitract  by  shipowner  for 
own  benefit  must  be  construed  strictly,  p.  137. 

Approved  in  Pacific  Coast  8.  8.  Co.  v.  Bancroft- Whitney  Co.,  M 
Fed.  187,  following  rule;  Compania  La  Flecha  v.  Brauor,  168  U.  S. 
118,  121,  42  L.  405,  406,  18  8.  Ct  15,  16,  exemption  of  master's  neg- 
ligence does  not  excuse  unnecessarily  driving  cattle  ov^board. 

Shipping.—  Exemption  from  liability  for  delays  caused  by  break- 
age does  not  include  breal^age  caused  by  pre-existing  defect,  p.  138. 

Approved  in  The  Carib  Prince,  170  U.  8.  659,  42  L.  1185,  18  S.  Ct 
755,  or  even  for  latent  defects;  Fairbank  t.  Cincinnati,  etc.,  Ry., 
81  Fed.  291.  47  U.  8.  App.  744,  38  L.  R.  A.  273.  "  boU«rs  or  ma- 
chinery  "  does  not  include  *'  car  axle; "  The  Georg  Dumols,  88  Fed. 
542,  where  boilers  failed  through  improper  inspection. 

Distinguished  in  Van  Den  Toom  v.  Leeming,  70  Fed.  253,  where 
crack  in  crank-shaft  first  appeared  after  storm. 

Shipping.— Damages  for  delay  may  include  shrinkage  directlj 
resulting  and  depreciation  in  price,  p.  139. 

Followed  in  Schwarzchild  v.  National  8.  8.  Co.,  74  Fed.  259. 

157  U.  8.  148-153.  39  L.  652.  COOPER  v.  D0B80N. 

Customs Goats*  hair  is  dutiable  at  ten  cents  a   pound   ante 

schedule  K,  act  of  1883.  p.  153. 

Not  cited. 

157  U.  8.  153-154,  39  L.  654,  NBBL  T.  PENNSYLVANIA  CO. 

Bemoval  petition  cannot  supply  necessary  allegation  of  dtiien* 
ship.  p.  154. 

Approved  in  Guarantee  Co.  v.  First  Nat  Bank,  96  Va.  485.  28  S. 
B.  911.  diversity  of  residence  is  insuflScIent. 

Costs  must  be  taxed  to  party  wrongfully  removing  canse.  p.  151 

157  U.  8.  154-160.  39  L.  654.  BBUTTELL  v.  MAGONIL 
Trial.— It  is  not  submission  to  conrt  where  each  asks  court  to 

charge  jury  for  him.  p.  157. 
Trial.—  Where  each  asks  court  to  charge  for  him.  both  are  cos> 

eluded  by  court's  findings,  p.  157. 
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Approved  in  Merwln  v.  Magone,  70  Fed.  777,  35  U.  S.  App.  741, 
and  Magone  v.  Origet.  70  Fed.  781,  35  U.  S.  App.  744,  both  following 
role;  Stanford  v.  McGIll,  6  N.  Dak.  572,  72  N.  W.  952,  38  L.  R.  A. 
773,  where  suitor's  motion  to  direct  verdict  is  overruled,  he  must 
specify  questions  for  Jury. 

Customs.—  Rugs  originally  made  as  such  are  so  dutiable;  rugs 
made  from  carpet  are  dutiable  as  carpets,  p.  160. 

157  U.  S.  160-168.  39  L.  657,  FRISBIE  v.  UNITED  STATES. 

Indictment.— Failure  of  foreman  of  grand  jury  to  sign  is  not 
necessarily  fatal,  p.  164. 

Approved  in  State  v.  Williams,  47  La.  Ann.  1611.  18  So.  647, 
where  indorsement  read  "a  thru  bill." 

Indictment.—  Demurrer  challenges  only  substance,  p.  165. 

Indictment.—  Indorsement  is  no  part  of  charge^  p.  165. 

Indictment.— Pleading  to  indictment  admits  genuineness  as  rec- 
ord, p.  165. 

Peonsions.—  Act  forbidding  receipt  of  more  than  $10  for  prosecut- 
ing claim  is  constitutional,  p.  165. 

Oontracts.—  Constitutional  right  of  freedom  of  contract  does  not 
include  contracts  against  public  policy,  p.  165. 

Approved  in  United  States  v.  Joint  Traffic  Assn.,  171  U.  8.  572, 
19  S.  Ct.  83,  contracts  in  restraint  of  trade  may  be  forbidden;  State 
V.  Allgeyer,  48  La.  Ann.  107,  18  So.  905,  open  policies  in  noD-resideut 
companies  may  be  forbidden;  Opinion  of  Justices,  163  Mass.  593,' 
40  N.  E.  714.  28  L.  R.  A.  346,  and  n.,  legislature  may  require  weelcly 
payment  of  wages;  Karnes  v.  Insurance  Co..  144  Mo.  417  (see  4U 
8.  W.  166),  States  may  prohibit  contracts  against  policy. 

Pensions  are  government  bounty  which  Congress  may  give  or 
withhold  at  its  discretion,  p.  166. 

Distinguished  in  State  v.  Julow.  129  Mo.  178.  50  Am.  St.  Rep. 
449,  31  S.  W.  784,  29  L.  R.  A.  260,  constitutional  rights  cannot  be 
abridged. 

Pensions.—  Indictment  under  act  of  June  27,  1890.  describing  de- 
fendant as  lawyer,  is  sufficient,  p.  166. 

Pensions.— Indictment  under  that  act  need  not  allege  that  pen- 
sion money  was  ever  received,  p.  167. 

Pensions.— Nor  is  excess  over  $10  material:  but  that  it  is  un- 
known should  be  alleged,  p.  167. 

Criminal  law.— Rule  de  minimis  non  curat  lex  does  not  apply 
in  criminal  cases,  p.  167. 

Larceny.- Amount  stolen  may  vary  degree^  but  cannot  cbangt 
character  of  crime,  p.  167. 
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I&dlctmeiit  need  not  charge  that  offoise  **  was  contraiy  t*  fonn 
of  statute.**  etc.,  p.  168. 

FoUowed  in  United  States  v.  Berry,  96  Fed.  846. 
Distinguished  in  Hardin  v.  State,  106  Ga.  389,  71  Am.  8t  Rep.  273. 
82  S.  E.  367,  under  penal  code. 

157  U.  8  168-183,  39  L.  660,  SHIELDS  v.  COLEMAN. 

Courts. —  Word  "certify"  need  not  be  used  in  allowing  appeal 
on  question  of  Jurisdiction  alone,  p.  177. 

Approved  in  Interior  Construction  Co.  v.  Gibney,  160  V.  8.  219. 
40  L.  401,  16  S.  C.  273,  where. record  showed  sole  question  was  on 
demurrer  to  jurisdiction;  Smith  v.  McKav.  161  U.  S.  ''57,  40  L.  T32, 
16  S.  Ct  491,  and  Wetmore  v.  Rymer,  ItiO  U.  S.  119.  42  L.  683.  18 
S.  Ct.  295,  holding  certifications  In  question  sufficient 

Distinguished  in  Colvin  v.  Jacksonville.  157  U.  S.  370.  39  L.  736. 
15  S.  Ct.  034,  and  Van  Wagenen  v.  Sewall.  160  U.  S.  372,  373.  40 
L.  461,  16  S.  Ct  371,  where  question  was  not  certified;  The  Bay- 
onne^  159  U.  S.  694,  40  L.  309.  15  S.  Ct  634,  where  appeal  was  gen- 
eral; Chappell  y.  United  States.  160  U.  8.  508,  40  L.  513,  16  8.  (X 
899,  wh^re  writ  of  error  was  general. 

Courts.—  Allowance  of  appeal  **  sol^  upon  question  of  jurisdic- 
tion *'  is  suflScient  certification,  p.  177. 

Distinguished  in  Holt  ▼.  Indiana  Mfg.  Co.,  80  Fed.  8,  46  U.  ft. 
App.  717,  appeal  on  question  of  validity  of  State  tax  on  patent  rights 
.Is  to  Supreme  Court 

Pederal  court  cannot  appoint  receiver  to  take  possession  of  pro^ 
erty  held  by  State  court  receiver,  p.  177. 

Approved  in  Lant  v.  Manley.  71  Fed.  13,  where  administrator 
had  possession;  Marks  v.  Marks,  75  Fed.  833,  comity  forbids  Intw* 
f erence  with  suit  between  same  parties  and  for  same  object;  Soath- 
em  Bank,  etc.,  Co.  t.  Folsom,  75  Fed.  931,  43  U.  8.  App.  718,  whert 
land  had  been  attached  in  State  court;  Southern  Loan,  etc,  Ca 
T.  Benbow,  96  Fed.  519,  where  bankrupt  assets  were  In  State  coarf  • 
custody;  In  re  Cobb,  96  Fed.  823,  bankmpf s  trustee  has  sole  titis 
to  assets;  Reisner  v.  Gulf,  etc.,  Ry.,  89  Tex.  660,  59  Am.  St  Reft. 
88.  36  8.  W.  55,  33  L.  R.  A.  173,  wh^re  preliminary  action  had  been 
taken  upon  application  for  receiver. 

Distinguished  in  Central  Nat  Bank  v.  Stevens,  169  U.  8.  461.  462. 
42  L.  817,  818,  18  S.  Ct  413,  414,  State  court  cannot  enjoin  proceed- 
ings In  Federal  court;  Rodgers  v.  Pitt.  96  Fed.  675.  where  non-rsil- 
dents  purchased  pending  suit  to  establish  water  rights. 

BecelTership  created  during  exigency  of  attachment  suit  does  not 
relate  back  to  Its  commencem^it,  p.  17H. 

Recei'wrs.— When  sufficient  bill  prays  appolntmoit  court  ku 
Jurisdiction  and  possession  cannot  be  disturbed,  p.  178. 
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ApproTed  In  Farmers'  Loan,  etc,  Co.  t.  Detroit,  etc,  R.  R.,  71 
Fed.  37,  creditors  cannot  acquire  Uen  after  foreclosure  begins. 

Courts.— Forcible  continuance  of  possession  by  Federal  court, 
does  not  render  originally  wrongful  possession  rightful,  p.  183. 

157  U.  S.    183-187,    89  L.  665,    SBBBERGER  T.  WRIGHT,  ETC, 
MFG.  CO. 
Customs.—  Word  "  draught  -  in  |  2898,  R.  S^  refers  to  arbitrary 
deduction  from  gross  weight,  p.  186. 

Customs.— Where  percentage  of  impuritlea  in  seed  can  be  fixed, 
allowance  must  be  made  therefor,  p.  186. 

Not  cited. 

157  U.  S.  187-195,  39  L.  667,  STOKES  T.  UNITED  STATES. 

Po«t-ofllce.— Essentials  of  indictment  for  c<«ispiracy  to  defraud 
by  means  of  mails,  stated,  p.  188. 

Followed  in  United  States  y.  Long,  68  Fed.  348,  349. 

Indictment  need  not  set  forth  evidence  or  negatiye  eyery  possi- 
ble theory  of  defense^  p.  191. 

Distinguished  in  United  States  y.  Long,  68  Fed.  850,  Indictment 
must  ayer  intent  to  defraud  through  mails. 

Criminal  law.— Objection  to  admissibility  of  ^ivelope,  because 
authorship  not  shown,  cannot  be  considered  where  bill  of  exceptions 
doea  not  contain  all  eyid^ice,  p.  192. 

Sridenee.-  Document  in  disputed  handwriting  may  be  compared 
with  genuine  document  already  in  evidence,  p.  194. 

157  U.  S.  195-198,  39  L.  670.  MORGAN  y.  POTTER. 

Guardian's  authority  is  limited  to  State  of  appointment;  he  can- 
not sue  in  Federal  court  in  another,  p.  197. 

Guardian  appointed  in  another  State  may  apply  to  Kansas  court 
for  discharge  of  guardian  there,  p.  197. 

Infant's  suit  must  be  brought  in  his  name,  pw  198. 
Not  cited. 

157  U.  S.  198-201.  39  L.  671.  MICHELS  y.  OLMSTEAD. 

Estoppel.-  PlaintifT  haying  evidence  excluded  at  law  cannot  deny 
inadmissibility  in  injunction  suit  by  defendant,  pw  201. 

Approved  in  Bums,  etc..  Lumber  Co.  v.  Doyle,  71  Conn.  745,  71 
Am.  St  Rep.  236,  43  Atl.  484,  admitting  parol  as  to  conditional  de- 
livery of  bill;  Busch  v.  Wilcox,  106  Mich.  517.  64  N.  W.  485,  where 
plaintUf  secures  rejection  of  counterclaim  on  technical  grounds,  his 
judgment  does  not  bar  defendant's  rights;  dissenting  <^inion  in 
Hurt  V.  Ford,  142  Ma  308.  44  S.  W.  234.  41  L.  R.  A.  830,  majority 
excluding  evidence  of  delivery  to  plaintiflTs  ag^it  in  escrow. 


167  U.  8. 201-212  Notes  on  U.  S.  Reporta.  714 

167  U.  8.  201-209,  39  L.  672.  MEXICAN  NAT.  E.  B.  t.  DAVIDSON. 
Courts.—  Act  preyentiiig  suit  by  assignee  of  chose  In  action  does 
not  contemplate  suit  for  tortious  taking,  p.  206. 

Courts.—  Act  of  1887  did  not  limit  act  of  1789  regarding  suits  bj 
assignees,  pw  206l 

Approved  in  Smith  y.  Flfield,  91  Fed.  661,  63  U.  8.  App.  633,  deny- 
ing jurisdiction  wh^e  assignor's  citizenship  was  not  alleged. 

Courts.— Act  of  1887  was  designed  to  restrict  Federal  Jurisdic- 
tion, p.  208. 

Approved  in  Hartford,  etc.,  B.  Co.  y.  Montague,  94  Fed.  228,  con- 
demnation proceeding  is  not  common-law  or  equity  suit. 

BemoTsL— Jurisdicti<xi  of  Circuit  Co  irt,  under  $  2,  act  of  1887. 
Is  limited  to  cases  where  jurisdiction  exists  under  $  1,  p.  208. 

Approyed  in  Koshland  y.  Home  Ins.  Co.,  31  Or.  824,  49  Pac  865. 
following  rule;  Hartford,  etc,  B.  Co.  y.  Montague,  94  Fed.  227,  con« 
denmation  proceeding  is  not  removable. 

Distinguished  in  In  re  Stutsman  Co.,  88  Fed.  841,  difference  of 
procedure  does  not  prevent  removsL 

Courts.— Question  of  jurisdiction  cannot  be  waived,  pw  208. 

Distinguished  in  Koshland  v.  Insurance  Co.,  31  Or.  216,  49  Pac. 
848,  action  between  non-resid^its  Is  removable  to  local  Federal 
court 

BemovaL—  Section  2,  act  of  1887,  refers  to  first  part  of  f  1,  con- 
ferring jurisdiction,  p.  208. 

Approved  in  Stalled  v.  Pullman's,  etc..  Car  Co.,  81  Fed.  989,  and 
Creagh  v.  Equitable,  etc.,  Soc.,  83  Fed.  860,  both  holding  suit  be- 
tween alien  and  non-resident  is  removable  to  local  Federal  court; 
Long  V.  Long,  73  Fed.  371,  Duncan  v.  Associated  Press,  81  Fed. 
419,  421,  and  Koshland  v.  Insurance  Co.,  31  Or.  213,  217,  49  Pac 
848,  all  blading  suit  between  non-resident  dtisens  is  removable  to 
local  Fedo-al  court 

167  U.  8.  209-212,  89  L.  676,  CHICAGO,  BTC,  E.  B.  v.  PONTIUa 
Bailroads.—  Laws  for  protection  of  employees  are  constitutional 
If  uniform  in  operation,  p.  211. 

Approved  in  Tullis  v.  Lal^e  Brie,  etc,  B.  B.,  176  U.  8.  361,  20  8. 
Ct  137,  Akeson  v.  Chicago,  etc..  By.,  106  Iowa,  66,  76  N.  W.  677. 
and  Hancock  v.  Norfolk,  etc..  By.,  124  N.  C.  227,  32  S.  B.  680.  all 
upholding  fellow  servants  statutes;  Atchiscm,  etc.,  B.  B.  v.  Mat- 
thews, 174  U.  S.  106,  19  S.  Ct  613,  sustaining  Kansas  statute  pro- 
viding damages  and  attomey*8  fees  against  railroads,  for  fires. 

Bailroads.—  Bridge  builder  employed  by  railroad  is  protected  bj 
Kansas  statute,  p.  212. 

Approved  in  Akeson  v.  Chicago,  etc.  By.,  106  Iowa,  67.  75  M. 
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W.  €IT»  >rolyteg  similar  law  to  negligence  of  employee  in  coaling; 
T.  Lake  BrlQ»  etc^  R.  B.,  175  U.  8.  852,  20  S.  Gt  137,  arguenda 


IBT  U.  S.  212-219,  39  L.  677.  BAKER  T.  WOOD. 

Assignee  of  non-negotiable  chose  takes  subject  to  equities  be- 
tween debtor  and  original  creditor,  p.  216. 

Assignments.—  Estoppel  applies  to  bona  fide  purchasers  where 
equities  are  between  original  assignor  and  later  assignee  or  stranger. 
p.  216. 

Assignment. —  Amount  paid  is  important  in  determining  good 
faith  of  purchaser  of  non-negotiable  chose,  p.  217. 

Assignment.— Where  amount  paid  was  disproportionate  to  true 
Talue,  assignee's  interest  is  limited  to  sucn  amount,  p.  219. 

Not  cited. 

157  U.  S.  219-225,  89  L.  679,  NEW  OBLBANS,  ETC.,  B.  B.  CO.  v. 
LOUISIANA. 
Constitutional  law.— Abrogation  of  remedy  and  substitution  of 
another  does  not  impair  contract,  p.  224. 

Followed  in  Union  St  Bj.  t.  Snow,  168  U.  8.  707,  42  L.  1214.  18 
8.  Ct  948. 

Constitutional  law.— State  may  give  additional  and  more  sum- 
mary remedy  for  breach  of  contract,  p.  224. 

Mandamus  cannot  enforce  m&re  contractual  obligation,  without 
statutory  proyision,  p.  225. 

Constitational  law.—  Louisiana  statute  authorizing  mandamus  to 
enforce  contract  does  not  impair  obligation,  p.  225. 

157  U.  8.  225-229,  89  L.  682,  PENNSYLVANIA  B.  B.  T.  WABASH, 
ETC  BY. 
Carrier  ticketing  oyer  connecting  line  without  authority  Is  not 
liable  for  ejection  of  passenger  by  latter,  p.  229. 

Not  cited. 

157  U.  S.  229-271,  89  L.  683,  OALIFOBNIA  v.  SOUTHBBN  PAa 
CO. 
Court  cannot  adjudicate  on  rights  of  person  not  actually  or  con* 
fltructively  before  It,  p.  249. 

Supreme  Court,  In  case  of  original  jurisdiction,  will  follow  prac- 
tice of  English  courts  in  analogous  cases,  p.  249. 

Supreme  Court  will  not  exercise  exceptional  original  jurisdiction 
tn  absence  of  all  parties  whose  rights  will  be  determined,  p.  257. 

Approved  in  Consolidated  Water  Co.  y.  San  Diego,  93  Fed.  852, 
water  company  is  necessary  party  to  suit  by  its  mortgagee  to  an- 
uul  unreasonable  rates. 


{ 
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Distinguished  in  American  Snrety  Gow  t.  Lawrenceville  Cement 
Go,  96  Fed.  81,  upholding  ancillary  bill  where  decree  need  not  af- 
fect rights  of  strangers. 

Supreme  Court's  original  Jurisdiction  does  not  necessarily  attach 
because  State  is  party,  pw  261. 

Courts.—  Congress  can  neither  enlarge  or  restrict  Supreme  Court's 
original  jurisdiction,  p.  261. 

ApproTed  in  State  y.  Hall,  47  Neb.  083,  66  N.  W.  643,  aM>lylng 
rule  to  State  legislature. 

Supreme  Court's  original  jurisdiction  should  be  sparingly  exer- 
cised, p.  261. 

Supreme  Court  should  dtsmlss  bill  where  addition  of  necessary 
parties  would  oust  jurisdiction,  p.  262. 

Approved  In  Stallcup  y.  Tacoma,  13  Wash.  153,  52  Am.  St  Rep. 
33»  42  Pac.  545,  decree  inyalidating  negotiable  bonds  docs  not  af- 
fect bona  fide  holders,  not  parties. 

157  U.  S.  271-276,  39  L.  698,  WAILB8  v.  SMITH. 

State  court's  finding  that  comptroller  was  not  obliged  to  draw 
warrant  involves  no  Federal  question,  p.  275. 

Not  cited. 

157  U.  S.  277-280,  39  L.  700.  STATLER  v.  UNITED  STATES. 

Criminal  law.— Verdict  of  guilty  without  specifying  offense,  Is 
general,  and  deemed  to  refer  to  offense  charged,  p.  278. 

OHminal  law.—  Where  verdict  is  g^ieral,  words  '*  guilty  on  first 
count**  are  suparfiuous,  p.  279. 

Criminal  law.—  Verdict  In  words  conveying  idea  to  common  oft* 
derstanding  will  be  adequate,  p.  279. 

Criminal  law.— All  fair  intendments  will  be  made  in  favor  of 
verdict,  p.  279. 

Oriminal  law.—  Verdict  must  be  construed  as  whole,  p.  279l 
Not  cited. 

157  U.  8.  281-286,  39  L.  702,  UNITED  STATES  v.  8WSBNT. 

Army.- Service  entitling  oflElcer  to  loogevity  pay,  under  act  e( 
1838,  does  not  include  service  in  volunteers,  p.  283. 

Army.- Act  of  1846,  providing  for  volunteers  for  Mexican  wai; 
distinguished  volunteer  from  regular  army,  p.  284. 

Not  cited. 

157  U.  S.  286-300,  39  L.  704,  COCHRAN  v.  UNITED  STATES. 

Banks.— Indictment  under  |  5209,  R.  8.,  need  not  describe  v» 
port  with  technical  accuracy,  p.  289. 
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Banks.—  Indictment  need  not  allege  that  report  was  properly  at- 
tested, if  it  was  accepted,  p.  290. 

Approved  in  United  States  y.  Booker,  80  Fed.  379,  statute  covert 
any  report  made,  in  due  course  of  business. 

Banks.—  Indictment  und^  banlcing  laws  is  sufficient  if  it  contains 
every  element  ct  offense  charged,  p.  290. 

Approved  in  Peters  t.  United  States,  94  Fed.  132,  134,  reaffirming 
role;  Blaise  y.  United  States,  71  Fed.  2S9,  33  U.  S.  App.  3t6,  indict- 
ment for  assault  on  officer  executing  warrant  need  not  set  warrant 
forth;  United  States  v.  Jewett^  84  Fed.  145,  sustaining  several 
coimts;  United  States  v.  Tubbs,  94  ^''ed.  359,  indictment  must  iden- 
tify letter  concerning  abortion. 

Ai^>ellate  court  will  not  review  nilings  as  to  c^aestion  regarding 
age,  business,  etc.,  asked  of  witness,  p.  291. 

Criminal  law.—  Where  answer  shows  question  was  not  prejudi 
cial,  materiality  or  propriety  is  unimportant,  p.  291. 

Srldence.— Two  months'  experience  as  bank  cashier  renders  one 
competent  to  testify  whether  note  was  rediscount,  p.  292. 

Banks.—  Essentials  of  indictment  for  making  false  entry,  stated, 
p.  293. 

Bank  officer  making  false  entry  is  liable  as  principal;  jury  deter- 
mines whether  one  aiding  is  accessory,  p.  294. 

Distinguished  in  United  States  v.  Berry,  85  Fed.  211.  omission 
to  charge  intent  against  accessory  is  demurrable. 

Banks.—  Unmatured  note  guaranteed  by  bank  is  such  liability  as 
must  be  reported  under  S  5211,  R.  S.,  p.  296. 

Guaranty  of  payment  at  maturity  authorizes  holder  to  proceed 
directly  against  guarantor,  p.  296. 

Criminal  law.— Charge  given  substantially  as  requested,  cannot 
be  objected  to,  p.  29& 

Criminal  law.—  Charge  as  to  presumption  of  innocence  must  be 
given  if  requested,  p.  300. 

Criminal  law.—  Exclusion  of  important  element  of  truth  is  not 
cured  by  correct  charge  as  to  proof  admitted,  p.  300. 

157  U.  S.  301-311.  39  L.  709,  REAGAN  v.  UNITED  STATES. 

Criminal  law.—  United  States  statutes  do  not  deflne  felonies, 
Pl  303. 

Approved  In  In  /e  Kirby,  84  Fed.  607,  off^ise  need  not  be  felony 
to  support  disbarment. 

Criminal  law.—  Smuggling  being  defined  as  misdemeanor,  offense 
of  receiving  such'  goods  is  not  felony,  p.  S04. 

Approved  In  Howard  v.  United  States,  75  Fed.  993,  43  U.  S.  App^ 
678,  34  L.  R.  A.  515.  and  n..  use  of  mails  to  defraud  is  not  felony. 
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Criminal  law.— RecelviDg  smuggled  goods  being  onlj  misde- 
monnort  accused  can  have  only  three  peremptory  challenges,  p.  304. 

Criminal  law.—  CouH  must  not  comment  before  jury  on  defend* 
aut*8  failure  to  testify,  p.  305. 

Witness.—  Interest  affects  credibility,  not  capacity,  p.  300. 

Criminal  law.—  Defendant  testifying  Is  entitled  to  rights  and  sub- 
ject to  burdens  of  witness,  p.  805. 

Approved  in  Spurr  y.  United  States,  87  Fed.  714,  59  U.  S.  App. 
693,  excluding  general  reputation  where  defendant's  evidence  was 
not  impeached. 

Witnesses.— Court  may  always  call  jury*s  attentlMi  to  interest 
of  witness  as  affecting  credibility,  p.  300. 

Approved  in  State  v.  Wiggins,  50  La.  Ann.  336,  23  So.  837,  fol- 
lowing rule;  Johnson  t.  United  States,  157  U.  S.  826,  89  L.  719,  15 
S.  Ct.  616,  upholding  charge  in  question;  Bunce  t.  McMahon,  6 
Wyo.  86,  42  Pac.  26,  sustaining  charge  that  witness'  onoorroborated 
evidence  might  be  disregarded  if  he  swore  fals^. 

(kiminal  law.— Court  must  caution  jury  not  to  convict  upon  ac- 
complice's uncorroborated  testimony,  p.  810. 

Appeal.—  Ruling  on  motion  for  new  trial  Is  not  reviewable,  p.  311. 

157  U.  8.  812-320,    89  L.  718,    SANFORD    FORK,    ETC,.    CO.    v. 
HOWD. 
Assignments  for  creditors.- In  absence  of  statute  debtor  con- 
templating insolvency  may  prefer  creditors,  p.  817. 

Corporation  may  give  mortgage  to  directors  to  induce  continuance 
of  loan  of  credit,  although  not  solv^it,  p.  320. 

Approved  in  Blair  v.  lUinois  Steel  Co.,  159  IlL  366,  42  N.  B.  900, 
31  L.  R.  A.  275,  Fhrst  Nat  Bank  v.  Dovetail,  etc.,  Co.,  143  Ind.  553, 
52  Am.  St  Rep.  437,  40  N.  E.  811,  Henderson  v.  Indiana  Trust  Co., 
143  Ind.  508,  40  N.  E.  519,  and  Waggoner,  etc.,  BllUlng  Co.  v.  Zeig- 
ler,  etc.,  Co.,  128  Ma  489,  494,  81  S.  W.  32,  33,  going  corporation, 
though  insolvent  may  prefer  creditor;  Colorado  Fuel,  etc^  Ca  v. 
Western  Hardware  Co.,  16  Utah,  11,  50  Pac  630,  fact  that  assignor*s 
director  Is  office  at  bank  does  not  Invalidate  pref^ence;  Wells- 
Fargo  Co.  v.  Scott  18  Utah,  131,  55  Pac.  81,  upholding  preference 
of  accommodation  Indorser  who  was  officer. 

Distinguished  in  United  States  Rubber  Co.  v.  American  Oak- 
Leather  Co.,  96  Fed.  897,  secrecy  of  preference  to  prevent  discon- 
tinuance of  credit  Is  fraud;  Corej  v.  Wadsworth,  118  Ala.  540,  541, 
25  So.  521,  522,  44  L.  R.  A.  784,  where  property  transferred  waa 
undervalued. 

Miscellaneous.—  Cited  in  Potts  v.  Creager,  71  Fed.  57S,  where  de- 
cree is  reversed  for  further  proceedings,  new  evidence  may  sop* 
port  rehearing. 
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167  U.  8.  320-32G.  39  L.  717,  JOHNSON  ▼.  UNITED  STATES. 

Homicide^—  Court  may  Instruct  jury  that  absence  or  presence  of 
motive  Is  not  necessary  to  vwdict,  p.  325. 

Approved  In  People  v.  Durrant,  116  CaL  208,  48  Pac  82,  proof 
of  motive  Is  not  indlspeuEable. 

Criminal  law.— Defendant's  testimony,  though  uncorroborated* 
must  be  c<msldered  In  light  of  inherent  proving  power,  p.  32G. 

Criminal  law.—  Though  appellate  court  may  doubt  guilt,  judgmeut 
upon  verdict  will  be  affirmed  unless  error  shown,  p.  326. 

Approved  In  dissenting  opinion  In  St.  Louis,  etc.,  Ry.  ▼.  Whittle. 
74  Fed.  313,  40  U.  S.  App.  23,  majority  holding  verdict  should  have 
been  directed. 

157  U.  S.  327-^42,  89  L.  719,  BARDON  v.  LAND,  ETC.,  IMP.  CO. 
Eederal  courts  will  enforce  State  enlargement  of  equitable  rights^ 
but  Federal  distinctions  cannot  be  affected,  p.  330. 

Approved  In  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed.  14,  49  U.  S. 
App.  14,  following  rule;  California  Oil,  etc.,  Co.  v.  Miller,  96  Fed» 
20,  arguendo. 

Distinguished  in  Smyth  v.  Ames,  169  U.  S.  516,  42  L.  838,  18  S. 
Ct.  422,  State  law  Is  not  conclusive  of  adequacy  of  legal  remedy; 
Alderson  v.  Dole,  74  Fed.  30,  33  U.  S.  App.  460,  where  State  law 
permitted  bill  to  oiforce  stockholder's  liability;  Davidson  v.  Calkins, 
92  Fed.  236,  where  adequate  legal  remedy  exists. 

Circuit  Court  may  entertain  suit  under  State  statute  enlarging 
ordinary  equitable  action  to  quiet  title,  p.  331. 

7ed«ral  courts  will  follow  State  court's  interpretation  of  statutes 
relating  to  tax  deeds,  p.  331. 

Taxation.— Original  owner  cannot  attack  validity  of  tax  deed,. 
In  Wisconsin,  three  years  after  recording,  p.  332. 

Tax  deed,  clear  in  meaning,  but  following  alternative  form  of 
statute  as  to  redemption,  is  valid,  p.  334. 

County  board's  acts  must  be  liberally  construed,  p.  335. 

Taxation.— In  Wisconsin,  claimant  under  tax  deed  must  record 
in  order  to  start  statute  of  limitation,  p.  337. 

Becords.— Wisconsin  statute  requires  only  name  of  county  aa 
grantor  In  tax  deed,  p.  837. 

Taxation.—  Error  in  general  index,  not  misleading,  and  easily  cor- 
rected by  reference  to  record,  cannot  Invalidate  deed,  p.  340. 

Becorda.— Omission  in  general  index  may  be  supplied  after  re> 
cording,  p.  340. 

167  U.  S.  342-548,  39  L.  725.  WALTON  v.  MARIETTA  CHAIR  C0» 
Supreme  Court  may,  under  act  of  1S72,  amend  defective  statement 
In  writ  of  error,  by  reference  to  record,  p.  347. 
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Appeal.— Writ  of  error  should  state  Cbristian  name  of  plaintiff 
Id  error,  and  not  only  Initial  letttf,  p.  347. 

Cited  in  EUenwood  y.  MarietU  Chair  Co.,  1G8  U.  8.  107,  89  L.  914, 

15  S.  Ct.  771,  for  facts. 

157  U.  S.  348-351.  39  L.  727,  GULF.  ETC.,  BY.  v.  SHANB. 

Supreme  Court's  jurisdiction  as  to  pending  cases  and  Oumm  ap- 
pealed before  July  1,  1891.  was  preserved  by  Joint  resolutiim,  p.  349. 

Jury.—  Custom  of  court  cannot  override  mandatory  statute  giving 
right  to  require  selection  of  jury  in  certain  way,  p.  351. 

Jury.—  It  is  reversible  error  to  Impand  jury  in  vli^atioo  «C  law 
so  SM  to  deprive  of  peremptory  challenges,  pw  351. 

Nut  cited. 

157  U.  S.  352-367,  39  L.  730.  BARNEY  v.  RICKABD. 

Customs.—  Act  of  1845  preserved  common-law  right  of  aetloo  tor 
excessive  duties,  but  required  protest  in  writing,  p.  868. 

Customs.—  Protest  after  deposit  of  estimated  duties  and  surren- 
der of  goods  is  too  late,  p.  360. 

Approved  in  United  States  v.  Burr.  159  U.  8.  84,  40  U  84,  15  8. 
^;t.  1005.  act  in  force  when  estimated  duties  are  paid  governs;  Anglo- 
California  Bank  T.  Secretary,  76  Fed.  766,  48  U.  8.  App.  62,  later 
tariff  act  does  not  affect  delay  amounting  to  abandonment  In  pay- 
'ng  duty. 

Distinguished  in  Saltonsall  v.  Dirtwell,  164  U.  &  66,  41  U  862. 
^7  S.  Ct.  23,  under  facta. 

Customs.—  Where  excessive  deposit  is  made  under  mistake  ef 
act  protest  upon  learning  facts  is  not  too  late,  p.  864. 

Customs.— Amount  of  deposit  to  cover  duties  must  not  be  arbl- 
'.rary.  but  estimate  of  what  is  prima  facie  due,  p.  365. 

Customs.- In  action  for  excessive  duties,  evidence  as  to  char- 
icter  of  goods  not  connected  with  importation  Is  Irrelevant,  pi  867. 

Evidence.-  Fact  rendering  existence  of  fact  probable  becaoee  ef 
resemblance  alone,  is  irrelevant,  p.  367. 

157  U.  8.  368-^0,  39  L.  736,  COLVIN  v.  JACKSONVILLB. 

Courts.—  Appeal  to  Supreme  Court  on  question  of  jurisdiction 
Aloue,  requires  certificate  of  lower  court,  p.  869. 

Approved  in  Davis,  etc.,  Mfg.  Co.  v.  Barber.  157  U.  8.  674,  89  L» 
853.  15  S.  Ct  719.  Van  Wagenen  v.  SewaU.  160  U.  S.  372,  40  L.  461. 

16  S.  Ct  371,  and  Davis  v.  Geissler,  162  U.  S.  291.  40  U  978,  16  8. 
Ct  797.  all  following  rule;  Chappell  v.  United  SUtee.  160  U.  & 
507.  40  L.  513,  16  S.  Ct  399.  certificate  must  show  single  issue  of 
jurisdiction^ 

Distinguished  In  Holt  v.  Indiana  Mfg.  Co..  80  Fed.  3.  40  U.  a 
App.  717,  retention  for  certification  does  not  create  jurlsdlctioo. 
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157  U.  S.  37(W71,  39  L.  736,  STEVENS  T.  NICHOLS. 

Api>eaL—  RaUng  on  motion  to  amend  pleadings  is  not  reyiefwable, 
11.871. 

Courts.— Denial  by  State  court  of  motion  to  amend  remoyal  p^ 
tition  presents  no  Federal  question,  p.  871. 

Not  cited. 

157  U.  S.  372-^386,  39  L.  737,  ORCHARD  v.  ALEXANDER. 

Officers.— Statutory  declaration  that  officer's  act  shall  be  llnaU 
does  not  render  It  judicial,  p.  379. 

Approved  in  American  Bell  Tell.  Co.  t.  United  States,  68  Fed. 
560,  33  U.  S.  App.  236,  discussing  nature  of  patent  commissioner's 
findings. 

Statutes.— Practice  of  executiTe  department  cannot  nullify  stat- 
ute, but  determines  construction,  p.  883. 

Approved  in  United  States  v.  Mackintosh,  85  Fed.  387,  56  U.  S. 
App.  492,  concerning  necessary  extent  of  reclamation  of  desert  land. 

Public  lands.— Commissioner's  power  to  set  aside  local  officer's 
action  is  not  arbitrary;  courts  may  review,  p.  883. 

Approved  in  McHenry  v.  Nygaard,  72  Minn.  11,  74  N.  W.  1108  (see 
dissenting  opinion  in  72  Minn.  15,  74  N.  W.  1109),  assuming  Juris- 
diction to  determine  title  after  issue  of  final  certificate. 

Public  lands.— Party  proving  and  paying  under  pre-emptton 
claim  has  equitable  interest,  p.  383. 

Approved  in  Whitney  v.  Taylor,  158  U.  S.  94,  39  U  909,  15  S.  Ct 
800.  railroad  grant  excludes  pre-empted  land;  Delles  t.  Second  Nat. 
Bank,  7  Wya  72,  75  Am.  St.  Rep.  879,  50  Pac.  192,  cancellation  of 
entry,  without  notice,  is  void. 

Distinguished  in  Caldwell  v.  Bush,  6  Wyo.  356,  45  Pac.  491,  where 
pleadings  did  not  deny  hearing. 

Constitutional  law.— Due  process  implies  notice  and  hearing, 
p.  383. 

Public  lands.-  Due  process  in  proceeding  to  deprive  of  pre-emp-> 
tion  right  does  not  preclude  determination  by  land  department, 
p.  383. 

Approved  in  Caldwell  v.  Bush,  6  Wya  353,  45  Pac.  490.  reaffirm- 
ing rule;  Michigan  Land,  etc.,  Co.  v.  Rust,  168  U.  S.  593,  42  L.  592, 
18  S.  Ct  209,  land  office  may  correct  swamp-land  survey  before 
patent;  Brown  v.  Hitchcock,  173  U.  S.  478,  19  S.  Ct  487,  arguenda 

Public  lands.— General  officers  may  review  and  correct  action 
of  suborrlfnate  officials,  e.  g..  cancel  entry  for  fraud,  p.  882. 

Approved  in  Parsons  v.  Venzke,  1G4  U.  S.  91,  41  L.  362,  17  S.  Ct 
28,  following  rule;  Michigan  Land,  etc.,  Co.  v.  Rust  168  U.  S.  594, 
4:^  L.  093.  18  S.  Ct  210,  uplioldiug  resurvey  at  swamp  land  before 
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patent;  Pfund  ▼.  Valley,  etc.,  Co.,  52  Neb.  475,  72  N.  W.  4S1.  com- 
missioner may  cancel  homestead  for  fraud;  Diller  y.  Hawley,  81 
Fed.  653,  48  U.  S.  App.  468,  and  Caldwell  v.  Bush,  6  Wyo.  352,  353. 
45  Pac.  489,  department  may  cancel  ^itry  for  fraud. 

Distinguished  in  Stimson  Land  Co.  v.  Hollist^,  75  Fed.  945.  de- 
cision is  invalid  till  approved  by  attorney-general  and  secretary  of 
Interior. 

Public  lands.—  Pre-emption  dispute  is  to  be  heard  first  by  local 
officers,  subject  to  appeal  to  commissioner,  and  then  to  secretary, 
p.  385. 

Approved  in  Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S.  34,  41 
L.  624,  17  S.  Ct.  228,  suit  to  enjoin  commissions  and  secretary 
abates  on  latter's  resignation;  Carter  v.  Ruddy,  166  U.  8.  ^6,  41 
li.  1091,  17  S.  Ct.  642,  unpatented  title  will  not  support  ejectment 

Miscellaneous.—  Cited  In  American  Bell  Tel.  Co.  v.  United  States, 
68  Fed.  567,  568,  33  U.  8.  App.  236,  provisions  concerning  patent 
office  are  sul  generis. 

157  U.  8.  386-427,  39  L.  742,  RALLI  v.  TROOP. 

Shipping.—  Law  of  general  average  is  maritime  and  not  munici- 
pal, and  applies  only  to  maritime  adventures,  p.  418. 

Approved  in  The  Irrawaddy,  171  U.  S.  189,  18  8.  Ct  832,  generally. 

Shipping.— What  constitutes  general  average  loss  stated,  p.  419. 

Approved  in  The  J.  P.  Donaldson,  167  U.  8.  602,  42  L.  294,  17  8. 
Ct  952,  contribution  cannot  be  had  against  tug  for  abandoning  tow. 

Shipping.- Sacrifice  by  stranger  to  adventure  gives  no  right  oC 
contribution,  p.  419. 

Shipping.—  Right  and  duty  of  port  authorities  to  destroy  vessel 
to  checls  fire  is  derived  from  municipal  law,  p.  419. 

Shipping.—  Master  and  owner  are  both  liable  if  reasonable  care, 
skill  and  courage  are  not  used  in  sacrificing  goods,  p.  400. 

Approved  in  Compania  La  Flecha  v.  Brauer,  168  U.  8.  122,  42  U 
406,  18  8.  Ct  17,  **  owner's  risk  '*  does  not  include  unnecessary  jet- 
tison. 

Shipowner  and  owner  of  goods  sacrificed  have  lien  for  contribv- 
tion,  on  int^^sts  saved,  p.  400. 

Approved  in  Wellman  t.  Morse.  76  Fed.  577,  83  U.  8.  App.  6101, 
master  has  lien  on  cargo  for  expense  reasonably  designed  for  beoe* 
fit  of  aU. 

Shipmaster  determines  part  and  quantity  of  goods  to  be  sacrK 
ficed,  p.  400. 

Approved  in  The  Valencia,  165  U.  8.  269,  41  L.  HS,  17  a  Ot  SH^ 
no  lien  attaches  for  supplies  ordered  by  unauthorized  persoD;  Tke 
J.  P.  Donaldson*  167  U.  8.  601,  42  L.  294, 17  8.  Ct  952,  arfuenda^ 
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Shipping.— Chief  officer  may  determine  sacrifice  in  case  of  mas- 
ter's disability,  p.  401. 

Shipping.— Although  pilot  Is  nayigating,  master  must  see  to 
safety  of  ship  and  proper  stowage  of  cargo,  p.  402. 

Maritime  lien.— Vessel  is  subject  to  lien  for  damages  resulting 
from  tort,  p.  403. 

Approved  in  The  John  G.  Stevens,  170  U.  S.  122,  42  L.  973.  18  S. 
Ct.  548,  lien  for  collision  is  preferred  to  prior  lien  for  supplies; 
Bramble  v.  Culmer,  78  Fed.  504,  42  U.  S.  App.  303,  pilot  is  agent  of 
person  responsible  for  ship's  navigation. 

Shipping.—  Gases  of  general  average  are  not  cases  of  tort,  p.  403. 

Approved  in  The  Strathdon,  94  Fed.  210,  argu«*ndo. 

Ship's  liability  for  tort  does  nov  include  cargo,  p.  403. 

Shipping.— General  average  is  limited  to  property  included  in 
maritime  adventure,  p.  405. 

Approved  in  The  J.  P.  Donaldson,  167  U.  S.  C02,  42  L.  294,  17  S. 
Ct.  952,  contribution  cannot  be  had  against  tug  for  abandoning  tow. 

Collision  being  without  fault  of  either  vessel,  each  must  bc.r 
her  own  i.ss,  p.  40t). 

Admiralty.— General  maritime  law  is  in  force  in  this  country 
only  so  inr  as  adopted,  p.  407. 

Followed  In  The  John  G.  Stevens,  170  U.  S.  127.  42  L.  975.  15 
S.  Ct.  550. 

Shipmaster  may  ask  strangers'  aid  in  saving  adventure,  and  rea- 
sonable expenses  therefor  are  part  of  average,  p.  411. 

Approved  in  Wellman  v.  Morse,  70  Fed.  574,  33  U.  S.  App.  CIO, 
cargo-owners  are  liable  on  implied  promise  for  general  average. 

Shipping.—  When  ship  is  on  fire,  damage  to  cargo  by  scuttling  on 
master's  order  is  subject  of  average,  p.  411. 

Shipping.—  There  can  be  no  claim  for  average  where  ship  is 
scuttled  by  port  authorities  without  master's  consent,  p.  415. 

Admiralty.-  On  appeal,  under  act  of  1875.  findings  of  fact  are 
conclusive,  p.  417. 

Distinguished  in  Johnson  v.  Sayre,  158  U.  S.  IIC,  39  L.  917,  16  S. 
Ct.  770,  in  habeas  corpus. 

157  U.  S.  -^7-428,  39  L.  759,  LUTCHER  ▼  UNITED  STATES. 

Courts.— Error  to  Circuit  Court  does  not  reach  proceedings  in 
Circuit  Court  of  Appeals,  refusing  to  allow  cause  to  be  filed  therein, 
p.  42a 

Courts.—  Error  from  Supreme  to  Circuit  Court  sued  oat  and  filed 
July  2.  1891.  is  too  late  under  act  of  1891,  |».  42a 

Not  cited. 
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157  U.  &  429-654,  89  L.  759,  POLLOCK  y.   FABBiEBS'  LOAM, 
BTC^  CO. 
Bquity  may  prevent  threatened  breach  of  trust  l^  Illegal  pay- 
ments out  of  capital  or  profits,  p.  553. 

Appellate  court  will  adjudge  on  merits  where  objection  of  ade- 
quate legal  remedy  was  not  raised  below,  and  question  of  jurlsdie- 
tlon  has  been  waived  as  far  as  possible,  p.  554. 

Constitutional  law.— Judicial  power  to  declare  law  unconstlto- 
tlonal  is  always  exercised  reluctantly,  p.  554. 

Internal  revenue.— Congress  cannot  tax  exports;  direct  taxes 
must  be  apportioned  and  indirect  uniform*  p.  557. 

Taxes  paid  primarily  by  persons  who  can  shift  burden,  or  whe 
are  not  under  compulsion  to  pay,  are  indirect,  p.  558. 

Approved  in  dissenting  opinion  in  Travelers'  Ins.  Ca  t.  FrickOi 
99  Wis.  877,  74  N.  W.  875,  41  L.  R.  A.  562,  Ucense  fee  exacted  of 
foreign  company  is  not  direct  tax. 

Tax  on  property-holder  in  respect  of  estate,  real  or  personal,  or 
Income  therefrom,  which  cannot  be  avoided,  is  direct,  p.  558. 

I    Approved  in  High  v.  C<^ne,  98  Fed.  451,  construing  succession  tax 
law  of  1898. 

Distinguished  in  NIcol  v.  Ames,  173  U.  8.  518,  519,  19  a  Ct  826. 
627,  upholding  tax  on  stock-exchange  sales. 

Internal  revenue.—  Constitution  must  have  regarded  tax  cm  prop- 
erty or  income  therefrom  as  direct  tax,  p.  573. 

Approved  in  State  v.  Camp  Sing,  18  Mont  142,  56  Am.  8t  Repw 
557,  44  Pac  518,  32  L.  R.  A.  639,  construing  State  Constitution  by 
reference  to  proceedings  at  constitutiCMial  convention. 

Courts.—  Rule  of  stare  decisis  must  be  adhered  to  when  proper, 
but  only  applies  to  decisions  on  points  in  issue,  p.  574. 

Followed  in  Adams  v.  Yazoo,  etc,  R.  R^  77  Miss.  278,  24  So.  211. 
2ia 

Tax  upon  annual  value  or  annual  user  of  real  estate  is  same  as 
tax  on  real  estate,  p.  581. 

Approved  in  Hyde  v.  Continaital  Trust  Co.,  157  U.  &  6B<  39  L. 
845,  15  S.  Ct  717,  following  rule;  HancoclL  v.  Singer  Mfg.  Co.,  62 
N.  J.  L.  848,  41  AtL  852,  42  L.  R.  A.  861,  charter  exemption  from 
taxation  Includes  franchise  tax;  separate  opinion  in  The  Cantl 
Ca's  Case,  88  Md.  610,  85  AtL  850,  mortgage  of  canal*s  income  It 
mortgage  of  canaL 

Distinguished  in  Thomas  v.  Gay,  169  U.  &  27<  42  L.  74<  18  & 
Ct  844,  tax  on  cattle  is  not  tax  on  land. 

Omstitational  law.— Substance,  not  form*  controls  In  dstermhi* 
Ing  constitutionality  of  statute,  p.  581* 
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Internal  revenue  act  of  August  15,  1894.  is  unconstitutlcMial  so 
far  as  It  taxes  rents  or  income  of  realty,  p.  583. 

Approved  in  Central  Trust  Co.  ▼.  Chattanooga,  etc^  R.  B^  68 
Fed.  692,  arguendo. 

Internal  revenue.— Congress  cannot  tax  State  Instrumentalities 
or  property,  or  income  from  securities,  p.  585. 

Approved  in  Grether  t.  Wright,  75  Fed.  758,  48  U.  8.  App.  770. 
State  cannot  tax  District  of  Columbia  bonds  issued  as  non-taxable. 

Internal  revenue  act  of  1894  is  void  so  far  as  it  imposes  tax  on 
Income  from  municipal  bonds,  p.  586. 

Internal  revenue.— Court  being  divided,  did  not  determine 
whether  exemption  of  Incomes  und^  $4,000  invalidated  tax,  p.  586. 

Approved  in  Cobb  ▼.  Commissioners,  122  N.  C.  818,  30  S.  B.  839, 
arguendo. 

Internal  revenue.—  Excises  defined,  per  Field,  J.,  p.  592. 

Approved  in  Hancocls  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  841,  41 
AtL  851,  42  L.  R.  A.  860,  charter  exemption  from  taxation  includes 
franchise  tax. 

157  U.  8.  654,  39  L.  845,  HYDE  v.  CONTINENTAL  TRUST  CO. 
Adjudged  in  conformity  with  Pollock  v.  Trust  Co.,  supra,  q.  ▼. 

157  U.  8.  655-659,  39  L.  845,  BBRGEMANN  v.  BACKER. 

Federal  court  will  not  interfere  by  habeas  corpus  with  State 
court's  determination  of  sufficiency  of  indictment,  p.  656. 

Approved  In  Roosel  v.  Kirk,  172  U.  S.  646,  19  S.  Ct  879,  follow- 
ing rule;  Whltten  v.  Tomlfnson,  160  U.  S.  242,  40  L.  412,  16  S.  Ct 
302,  Tlnsley  t.  Anderson,  171  U.  S.  105,  18  S.  Ct  807,  Markuson  y. 
Boucher.  175  U.  S.  186,  20  S.  Ct  77,  and  Eaton  v.  West  Virginia,  91 
Fed.  767,  61  U.  S.  App.  677,  Federal  court  rarely  releases  State 
prisoner  with  right  of  appeal;  Harkrader  v.  Wadley,  172  U.  8.  164, 
19  S.  Ct  125,  Circuit  Court  cannot  enjoin  State  criminal  court;  In 
re  Huse,  79  Fed.  307,  48  U.  S.  App.  322,  procedure  for  confinement 
of  insane  Is  for  State;  In  re  Lawrence,  80  Fed.  104,  declining  to 
discharge  prisoner  in  contempt  of  State  senate. 

Criminal  law.—  Prosecution  under  statute  whose  effect  has  been 
declared  by  highest  State  court  will  not  be  held  by  Federal  court  to 
deny  due  process,  p.  658. 

Approved  in  Kohl  v.  Lehlback,  160  U.  S.  296,  40  U  433,  16  8. 
Ct  305,  sufllciency  of  indictment  is  for  State  court 

State  court's  refusal  to  grant  writ  of  error  or  stay  does  not  war« 
rant  Federal  interference  by  habeas  corpus,  p..  658. 

Followed  in  Kohl  ▼.  Lehlback,  160  U.  8.  297,  40  L.  438,  16  a  Ct 
305. 
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Courts.— R^nsal  of  highest  State  court  to  grant  error  to  lower 
makes  latter  highest  for  purposes  of  Federal  review,  p.  659. 

Federal  court  cannot  issue  habeas  corpus  mer^  because  State 
court  has  erroneously  adjudged  on  defective  indictment,  p.  659. 

Approved  In  Central  Land  Co.  v.  Laidley.  159  U.  S.  112,  40  L.  95, 
10  S.  Ct  83,  Gibson  v.  Mississippi,  162  U.  S.  591,  40  L.  1082,  16  S. 
Ct.  910,  and  Remington  Paper  Co.  v.  Watson,  173  U.  S.  451,  19  S. 
Ct  459,  mere  erroneousness  of  State  decision  does  not  raise  Fed- 
eral question;  In  re  Boardman,  169  U.  S.  44,  42  L.  655,  18  S.  Ct 
293,  question  of  stay  of  execution  is  for  State  court 

157  U.  S.  659-678,  89  L.  848,  KEELBR  v.  STANDARD  FOLDING- 
BED  CO. 
Patents.— As  between  assignees,  one  may  s^  to  person  Intend- 
ing to  use  article  In  oth^s  territory,  p.  666. 

Approved  in  Jackson  v.  Vaughao,  73  Fed.  839,  840,  dealer  Biay 
purchase  In  licensee's  territory  and  sell  in  pat^itee*8. 

Patents.—  One  buying  from  person  authorized  to  sell  becomea  pea- 
sessed  of  absolute  property  regardless  of  time  or  place,  pi  668. 

Distinguished  in  Dickerson  v.  Tinling,  84  Fed.  194,  66  XT.  8.  App. 
219,  where  patents  bought  abroad  bore  conditicm  against  Importa- 
tion. 

157  U.  S.  678-674,  39  L.  853.  DAVIS,  ETC.,  MFG.  CO.  v.  BARBER. 
Courts.— Appeal  to  Supreme   Court  on  question  of   Jurladlctioo 
alone,  under  act  of  1891,  requires  certificate,  p.  673. 

Approved  in  Van  Wagenen  v.  Sewall,  160  U.  8.  872,  40  L.  461, 
16  S.  Ct  371,  where  certificate  was  absent;  Chappell  v.  United  States, 
160  U.  8.  607,  40  L.  513,  16  S.  Ct  399,  where  writ  allowed  wai 

geueraL 

157  U.  S.  674-676,  89  L.  853,  TREAT  MFG.  CO.  v.  STANDARD 
STEEL,  ETC.,  CO. 
Trial  court  may  charge  for  defendant  where  he  It  convinced  that 
rerdict  for  plaintiff  would  be  set  aside,  p.  676. 

Followed  in  Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  82,  and 
Brooks  V.  Old  Colony  R.  R.,  168  Mass.  167,  46  N.  B.  667. 

TriaL—  In  such  case  plaintiff  is  not  denied  constitutSonal  right  to 
Jury  trial,  p.  676. 

AppeaL—  Where  court  errs,  as  matter  of  law.  In  chargliic  for  om 
party,  remedy  Is  by  review  in  prop^  court  p.  676. 

157  U.  8.  675-681,  39  L.  854,  ALLEN  v.  UNITED  8TATB8. 

Homicide.— Question  of  self-defense  Is  always  for  paxj;  uaurt 
cannot  say  what  constitutes  right  p.  680. 
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Homicide.—  Court  cannot  shut  out  self-defense  by  charge  defining 
manslaughter,  p.  Q80. 

Miscellaneous.—  Cited  in  Allen  ▼.  United  States,  164  U.  S.  494,  41 
L.  528.  17  S.  Ct  164.  for  facts. 

157  U.  S.  682-683.  39  L.  856.  JONES  v.  EAST  TENNESSEE.  ETC 
R.  R. 
Api>eaL— General    exception    to    refusal    to    give    instructions, 
charge,  exclusion  of  evidence,  and  refusal  of  new  trial,  is  insuffi- 
cient, p.  683. 

Approved  in  Newport  News,  etc.,  Co.  v.  Pace,  158  U,  S.  37.  39  L. 
888,  15  S.  Ct  744.  and  Shelp  v.  United  States,  81  Fed.  700,  48  U.  S. 
App.  385,  where  objections  to  charges  were  generaL 

157  U.  S.  683-696.  39  L.  859,  LAST  CHANCE  MIN.  CO.  v.  TYLER 
MIN.  CO. 
Mines.—  Where  course  of   vein  is  across  claim,   and  not  in  di- 
rection of  length,  side  lines  become  end  lines,  p.  G87. 

Approved  In  Tyler  Min.  Co.  v.  Sweeney,  79  Fed.  280.  48  U.  S. 
App.  210,  following  rule;  Del  Monte  Min.  Co.  v.  Last  Chance  Min. 
Co.,  171  U.  S.  88,  18  S.  Ct  907.  Republican  Min.  Co.  v.  Tyler  Mia. 
Co.,  79  Fed.  736,  48  U.  S.  App.  219,  and  Fitzgerald  v.  Claris,  17 
Mont  114,  127,  130,  132,  134.  52  Am.  St  Rep.  670,  681,  685,  68G,  687, 
42  Pac.  276.  280,  282,  283,  30  L.  R.  A.  805,  810,  811,  812,  extralateral 
rights  attach  pro  tanto  to  vein  entering  end  and  leaving  side;  Tyler 
Min.  Co.  v.  Last  Chance  Min.  Co.,  71  Fed.  850,  852,  priority  of  loca- 
tion governs  conflicting  extralateral  rights;  Bonner  v.  Meikle,  82 
Fed.  705,  and  Montana  Ore,  etc.,  Co.  v.  Boston,  etc..  Min.  Co..  85 
Fed.  868,  67  U.  8.  App.  16,  arguendo.    See  58  Am.  St  Rep.  270,  note. 

Distinguished  in  Argonaut  Min.,  etc.,  Co.  v.  Turner,  23  Colo.  406, 
68  Am.  St  Rep.  247,  48  Pac.  CS7,  under  facts;  Catron  v.  Old.  23  Colo. 
437,  58  Am.  St  Rep.  260,  48  Pac.  G89,  no  extralateral  rights  attach 
to  vein  entering  and  leaving  same  side. 

Judgment  Is  conclusive  in  subsequent  suit  on  difiTerent  cause,  only 
as  to  matters  in  fact  decided,  p.  687. 

Approved  in  Lawrence  v.  Steams,  79  Fed.  882,  and  Union  Mill, 
etc.,  Co.  V.  Dangberg.  81  Fed.  116,  following  rule;  Forsyth  v.  Ham- 
mond. 166  U.  8.  618,  41  L.  1100,  17  S.  Ct  670,  and  St  Joseph,  etc.. 
Depot  Co.  V.  Chicago,  etc.,  Ry..  89  Fed.  651,  60  U.  S.  App.  681,  682, 
judgm^it  Is  conclusive  upon  all  essential  matters;  New  Orleans  v. 
Citizens'  Bank,  167  U.  S.  397,  42  L.  211,  17  S.  Ct  913,  and  Grunert 
V.  Spalding,  104  Wia  214,  217.  78  N.  W.  613.  614,  Judgment  based 
on  tax  exemption,  is  conclusive  thereof  between  same  parties;  Em- 
pire State  Nail  Co.  v.  American,  etc..  Button  Co.,  74  Fed.  868,  33 
U.  S.  App.  622,  decree  validating  patent  concludes  defendant  in 
later  infringement  auit;  Norton  ▼.  San  Jose,  etc..  Packing  Co.,  79 
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Fed.  794,  48  U.  8.  App.  298,  and  88  Fed.  514,  48  U.  S.  App.  894. 
merits  of  dismissal  of  infringement  suit  is  res  adjndicata. 

Distingnislied  in  dissenting  opinion  in  St  Loois,  etc^  Rj.  y.  Jack- 
s<m,  95  Fed.  671,  Jadgment  on  merits  is  conclusive  of  all  admissible 
matters. 

TriaL— Findings  of  fact,  tliongh  not  prescribed  by  statote,  are 
declarations  of  matter  which  court  determines,  p.  600. 

Approved  in  Steams  v.  Lawrence,  83  Fed.  744,  54  U.  8.  App.  544. 
affirming  S.  C,  79  Fed.  884,  court's  written  opinion  is  competent  to 
show  mattes  adjudicated. 

Judgment  by  default  is  as  conclusive  between  parties  on  essential 
matters  as  Judgment  on  merits,  p.  691. 

Approved  in  Board  of  Commrs.  v.  Piatt  79  Fed.  572,  48  U.  S.  App. 
224,  225,  following  rule;  Southern  Pac.  R.  R.  v.  United  States,  168 
U.  &  61,  42  L.  878,  18  S.  Ct  28,  adjudication  of  right  is  conclusive 
evai  in  suit  on  different  cause;  Garner  v.  Second  Nat  Banl^  88 
Fad.  636,  judgment  by  default  is  on  m^ts. 

Judgments.— Although  findings  not  required  are  not  conclusive 
iB  lat^  suit  th^  are  strong  evidence  of  what  court  in  fact  de- 
cided, p.  690. 

Pleading.—  Failure  to  answer  is  admission  of  facts  in  complaint 
and  judgment  may  be  rendered  thereon,  p.  691. 

Approved  in  Green  v.  Bogue,  158  U.  S.  504,  39  L.  1070,  16  &  Ct 
986,  withdrawal  of  exceptions  is  acquiescence  in  decree. 

Biflscellaneous.— Cited  in  Perego  v.  Dodge,  163  U.  S.  168,  41  L. 
118,  16  S.  Ct  975,  land  applicant  cannot  sue  United  States;  Tyler 
Min.  Co.  V.  Last  Chance  Min.  Co.,  71  Fed.  848,  Tyler  Min.  Co.  v. 
Sweeney,  79  Fed.  279,  48  U.  S.  App.  208,  and  Tyler  Min.  Co.  v. 
Last  Chance  Min.  Co.,  90  Fed.  17,  61  U.  S.  App.  197,  for  facta.. 

167  U.  8.  697-700,  89  L.  865,  LAMBERT  v.  BARRETT. 

Courts.—  Question  of  governor's  power  to  issue  warrant  of  execu- 
tion after  unauthorized  reprieve  is  not  Federal,  p.  699. 

Approved  in  Lambert  v.  Barrett  159  U.  S.  663,  40  L.  287,  16  8. 
Ot  136,  where  claim  was  that  warrant  could  issue  only  after  valid 
reprieva 

Supreme  Court  will  not  interfere  with  disposition  of  case  by  State 
authorities  where  Federal  Constitution  not  violated,  p.  699. 

Approved  in  Roesel  v.  Kirk,  172  U.  S.  646,  19  S.  Ct  879,  following 
rule;  in  re  Buchanan,  158  U.  S.  36,  39  L.  887,  15  S.  Ct  725,  whers 
competency  of  juror  was  questioned. 

Courts.—  Appeal  does  not  lie  from  order  of  circuit  judge  at  cham* 
bers,  p.  700. 

Approved  in  Matter  of  Buchanan,  146  N.  Y.  270,  40  N.  B.  884,  nor 
of  district  judge;  Whitten  v.  Tomlinson,  160  U.  8.  244,  40  L.  4ia 
16  S.  Ct  802,  arguendo. 
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1]       D.  R  ROBERTS  bt  al.,  Appti., 

V, 

THE  NORTHERN  PACIFIC  RAILROAD 

COMPANY. 

(See  8.  a  Beporter*8  ed.  1-80.) 

RighU  of  railroad  oompany  ~  damagei  from 
eonitruetion  of  road— landowner,  token  ee- 
topped— purchaser  of  land  from  county — in- 
aide^aU  consideration  ^  jNorthern  Pacific 
Mutlroad  Company  may  take  grant  of  lands 
— deed  to  it,  when  valid— when  this  court  idU 
not  follow  state  decision — circuit  court — 
former  judgment,  when  conclusite-^suit  to 
quiet  title. 

L  Wbere  a  railroad  company,  having  the  power 
of  eminent  domaio,  has  entered  into  actual  pos- 
session of  land  necessary  for  its  corporate  pur- 
poses, whether  with  or  without  the  consent  of 
the  owner  of  such  lands,  a  subsequent  vendee  of 
ibe  latter  takes  the  land  subject  to  the  burden 
of  the  railroad,  and  the  right  to  pavment  from 
the  railroad  company,  if  it  entered  by  virtue  of 
•o  agreement  to  pay,  or  to  damages,  if  the  entry 
was  unauthorized,  belongs  to  the  owner  at  the 
time  the  railroad  company  took  possession. 

IL  Damages  to  land  by  the  construction  of  a  rail- 
road do  not  pass  to  a  grantee  of  the  land  under 
a  deed  made  subsoqrent  to  that  time,  unless  ex- 
pressly conveyed  therein. 

•.  If  a  landowner,  knowing  that  a  railroad  com- 
pany has  entered  upon  his  land  and  la  engaged 

in  constructing  its  road  without  having  complied 

■  ■  — ^— — ^^^^ 

NoTS.— ^t  to  estoppel  by  judgment^  see  note  to 
Aspden  v.  Nixon,  11: 1039. 

Am  to eminentdomain:  damages  to  easementSn  notse; 
srmoke^  etc  owners  of  lots  cUmtting  on  streets;  dam- 
4M/ges  to  access^  Hght  and  air;  vibration;  depreciation 
in  value;  use  of  strut;  telegraph  pbles;  what  eonstU 
tutestaking;  consequentialinjury^siee  note  to  Osborne 
T.  Missouri  Pac  B.  Co.  87: 168. 

Asto  payment  for  private  property  taken  for  ptih- 
He  use;  6th  Amendmei  t  fo  Constitution  applies  only 
to  Federal  governments  and  not  to  states^  see  note  to 
Withers  V.  Buckley,  15: 810. 

Aa  toeonelustveness  of  judgment,  see  note  to  Bank 
of  United  States  v.  Beverly,  U:  75w 
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with  the  statute,  requiring  either  payment  by 
agreement  or  proceedings  to  condemn,  remains 
inactive  and  permits  them  to  go  on  and  expend 
large  sums  in  the  work,  he  will  be  estopped  from 
maintaining  either  trespass  or  ejectment  for  the 
entry,  and  will  be  regarded  as  having  acquiesced 
therein,  and  be  restricted  to  a  suit  for  damages, 
and  a  subsequent  purchaser  with  notice  cannot 
maintain  either  trespass  or  ejectment  for  such 
portions,  nor  recover  damages  for  the  occupa- 
tion thereof. 

L  A  private  party  who  buys  from  a  county  with 
knowledge  of  the  county^s  previous  grant  for  a 
railroad,  and  for  a  grossly  Inadequate  considera- 
tion, cannot  reclaim  the  lands  for  his  own  ben- 
efit, from  such  previous  «Ue,  on  the  ground  that 
the  county  had  no  power  to  donate  them  to  a 
railroad  company,  the  previous  grantee. 

fiw  A  purchaser  of  lands  upon  an  inadequate  con- 
sideration is  in  no  position  to  invoke  the  aid  of 
a  court  of  equity  as  against  a  prior  grantee,  of 
whose  rights  he  had  notice. 

8.  The  Northern  Pacific  Hailroad  Company  was 
authorized  by  the  Act  of  Congress  creating  it, 
and  by  the  law  of  Wisoonsin.  to  receive  a  grant 
of  lands  to  enatde  it  to  construct  and  maintain 
its  road. 

7.  The  deed  of  lands  by  the  county  of  Douglass  to 
the  Northern  Pacific  Railroad  Company  on  con- 
dition that  the  company  would  construct  its 
roads  upon  a  route  desired  by  the  county  and 
would  make  large  Improvements  for  docks  and 
piers  within  the  county  which  it  did,  ratified  by 
a  law  of  the  state,  was  upon  good  consideration, 
and  valid. 

8.  This  court  will  not  adopt  the  oecislons  of  the 
state  courts  as  to  the  rights  of  a  corporation 
created  by  a  law  of  the  dnited  States  for  na- 
tional purposes  and  Interstate  commerce,  and 
subjected  by  its  charter  to  Important  public  du- 
ties and  to  the  control  of  Congress. 

9l  The  U.  8.  circuit  court  will  not  adopt  the  de- 
cision of  a  state  court  made,  after  the  case  is 
submitted  on  final  hearing  in  the  circuit  court, 
as  to  other  land  and  between  other  parties  than 
those  in  the  circuit  court. 

10.  A  former  Judgment  is  not  conclusive  in  an- 
other acUou  between  the  same  parties  upon  a 
different  claim  or  demand,  except  as  to  the  point 
or  question  actually  litigated  and  determined  in 
the  former  action. 

87:T 
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Occ  Tkbm. 


IL  An  aetoml  pooBcarion  of  part  and  oonstruotlve 
pofBesBlon  of  the  rest  of  the  land.  Is  sufflcient  to 
entitle  a  party  to  the  remedy  given  by  the  law 
of  Wisoonsin  for  quieting  the  title  thereto. 

[No.  124]. 
ArffuedDee.  17, 18,  1896.    Decided  ApHl$8, 

1895. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Wisconsin,  in  favor  of  the  plainti£F, 
The  Northern  Pacific  Railroad  Company, 
against  the  defendants,  David  E.  Roberts  ana 
J7F.  Ellis,  quieting  the  title  of  the  plaintiff 
to  certain  lands  in  Douglass  county,  Wiscon- 
sin,   Afflrmed. 

Statement  by  Mr.  Juetiee  Shiras  i 

This  was  a  bill  in  equity  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Wisconsin  in  December,  1889,  by 
the  Northern  Pacific  Railroad  Company,  a 
corporation  organized  under  and  by  virtue  of 
an  Act  of  Congress  approved  July  2, 1864. 
against  David  E.  Roberts,  J.  F.  Ellis,  and 
tiudid  L.  Jobnson,  wherein  the  complainant 
sought  to  quiet  Its  title  to  certain  lands  in 
Douglas  countv,  Wisconsin. 

The  railroad  company  claimed  title  to  the 
lands  in  question  under  an  agreement  of  pur- 
chase and  a  deed  of  conveyance  from  the 
county  of  Douglas.  The  defendants  set  up  a 
title  under  a  subsequent  deed  of  conveyance 
from  the  same  county.  After  certain  pleas 
and  demurrers  on  behalf  of  the  defendants, 
Roberts  and  Ellis,  were  overruled,  the  case 
was  disposed  of  on  bill  and  answer,  and  a  final 
3]  decree  was  rendered  in  favor  *of  the  com- 
plainant against  Roberts  and  Ellis,  and  dismis- 
sing the  bill  without  prejudice  as  to  Johnson. 
From  which  decree  an  appeal  waa  taken  by 
Roberts  and  Ellis  to  this  court. 

The  record  discloses  that  an  agreement  was 
made  on  December  16,  1880.  between  the 
Northern  Pacific  Railroad  Company  and  the 
county  supervisors  of  Douglas  county,  where- 
by the  former  undertook  to  construct,  com- 
plete, and  equip  its  line  of  railroad  through 
Douglas  county  by  a  route  proposed  by  the 
county,  and  to  erect  certain  wharves  and  docks 
to  maike  a  connection  between  the  railroad  and 
Lake  Superior,  and  in  consideration  of  this 
the  county  agreed  to  sell  and  convey  certain 
parcels  of  land  which  the  county  had  become 
possessed  of  by  sales  for  unpaid  taxes. 

On  Januanr  16,  1882,  the  county  board,  by 
resolution,  after  reciting  that  the  railroad  com- 
pany had  complied  with .  the  terms  of  the 
agreement,  authorized  a  deed  of  conveyance 
of  the  lands  to  be  executed  and  delivered  to 
the  company.  In  the  deed  there  was  an  ac- 
knowledgment of  the  receipt  of  one  dollar  in 
hand  paid,  and  of  the  performance  by  the 
company  of  its  part  of  the  agreement  This 
deed,  dated  January  20,  1882,  was  duly  re- 
corded in  the  oflice  of  the  vegiBtei  of  deeds  of 
Douglas  county. 

The  bill  alleged  that  the  company  had  ex- 
pended in  the  construction  of  tne  main  line 
from  the  Northern  Pacific  Junction  through 
Douglas  county  to  Superior,  and  In  Uie  con- 
struction of  proper  depots,  side  tracks,  and 
connection!  toe  aum  of  |642,(]K98.78;  in  the 
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construction  of  the  bay  front  line  to  CooDer^a 
Point,  the  terminus  called  for  in  the  agree- 
ment, the  sum  of  $98,428.91;  and  in  the  ooe- 
struction  of  a  dock  or  pUsr  in  the  bay  of  tte 
town  of  Superior  the  sum  of  $116,249.78.    It 
was  also  alleged  in  the  bill,  and  not  denied  is 
the  answer,  that  at  the  time  when  the  ooobIj 
proposed  to  dispose  of  said  lands  to  the  oom- 
pany  said  lands  were  non  taxable  and  yidded 
no  income  whatever  to  the  county,  and  that  ever 
since  they  were  conveyed  to  the  company  the 
latter  had  in  each  and  every  year  paid  the 
taxes  levied  thereon,  and  bad  expended  large 
sums  of  money  in  the  payment  of  sudi  taxes, 
to  wit,  more  than  five  thousand  dollars:  that  fta 
title  to  said  lands  *remained  undisputed  bj  [4 
anyone  during  all  the  time  from  said  Janomiy 
20,  1882,  until  the  month  of  July,  1888;  and 
that,  in  the  meantime,  the  company  had  sold 
and  conv^ed  various  parcels  of  said  lands  to 
many  different  persons,  and  whose  titles  are 
based  upon  said  deed  of  the  county  to  the 
company. 

On  the  6th  day  of  July.  1888,  and  oo  tka 
7th  day  of  March,  1889,  the  county  derk  of 
said  county,  in  pursuance  of  a  resolutloo  of 
the  board  of  supervisors,  made  deeds  of  tboae 
dates  to  the  plaintiff  in  error,  Roberta,  for  n 
alleged  consideration  of  $885. 

The  other  facts  of  the  case  are  sufficient^ 
stated  in  the  opinion. 

Mr.  Williajn  F.  'VOmM*  for  appellants: 

The  supreme  court  of  Wiscon^,  interpnl> 
ing  and  enforcing  the  constitution  of  the  state, 
has  authoritatively  adjudged  that  no  municipal 
corporation,  county,  town  or  city,  can  bestow 
public  property  upon  a  raUroad  company  as 
an  aid  or  inducement  to  its  building  any  Jim 
of  road. 

Whiting  t.  Bhehoygan  S  F.  du  L.  R.  Ck 
25  Wis.  167, 8  Am.  Rep.  80;  PhiUipe  v.  Albtm$, 
28  Wis.  840;  Bogan  v.  WaierUnen,  80  Wis.  M4; 
BUis  V.  Northern  Pac.  B.  Co.  77  Wis.  118; 
Bound  V.  WiMionnn  Cent.  22L  Cb.  46  Wis.  541 

The  Federal  courts  are  bound  to  accept  the 
construction  of  a  state  constitution  or  stale 
statute,  and  to  follow  the  rule  of  deciskxi  in 
matters  of  local,  infra-state  concern. 

FuUerion  v.  Bank  of  United  Statee,  96  U.  8. 1 
Pet.  604(7:  280);  Elmendoffr.  Taylor,  28  U.  8. 
10  Wheat.  159  (6:  292);  Oreen  v.  ^eal,  81  U.  & 
6  Pet.  291  (8:  402);  Burgem  r.  Seiigman,  107 
U.  S.  88  (27:  865);  Baueermann  v.  Blunt.  147 
U.  S.  647  (87:  816);  Andenon  v.  $antmAniis 
Twp.  116  U.  S.  856  (29:  688);  Balkam  v.  Wmi- 
etock  Iron  Co.  154  U.  S.  177  (88: 958):  /VmB  v. 
Brunewick  County  8vpr$.  150  U.  S.  488  (87: 
1184);  Norton  v.  Shelby  Oountp,  118  U.  a  485 
(80:  178);  Oorml^v,  0Zdirfc,184  U.  &8S8(8fc 
909);  Stutman  Chunty  t.  WaOam^  142  U.  & 
298  (85:  1018);  Bueher  t.  Chmkif  Ji  (k  HI 
U.S.  555(81:795). 

The  state  court  of  Wisconsin  first  soqoired 
a  complete  JurisdictioD  over  this  entire  oos- 
troversy;  It  was  adeouate  to  its  full  determioa* 
tion;  the  opinion  of  the  highest  court  of  the 
state,  invoked  by  the  appellee,  and  ooadotifi 
against  the  deed  by  which  it  claima,  was  res- 
dered  before  the  hearing  of  this  cause  is  the 
lower  court ;  and  it  ought  to  have  been  respected 
as  an  estoppel 
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B.  20  Wan.  187  (22:  881);  HennoD,  Estoppel. 

55  90, 115, 120;  Crescent  City,  L,  8,  L.AS,H 
Co.  T.  Butehen  Union,  8.  K  <fc  £.  8.  L.  Co.  120 
U.  8.  141  (80: 614);  Qila  v.  LiUU,  184  U.  8. 
649  (88:  1063);  Elgin  y.  MarshaU,  106  U.  8. 
578  r37:  249);  Caroon  t.  Dunham,  121  U.  S.  421 
(80:  992):  MUne  t.  Been,  121  U.  S.  625  (80:0H0): 
Goodrich  v.  Chicago,  72  U.  8.  6  Wall.  566  (18: 
611);  WathingUm,  A,  db  O.  Steam  Packet  Co,  v. 
8ieklet.  Id.  580  (18: 550);  Avrora  t.  West,  74X1. 
8.7  Wall.  872(19:42);  IhtpamurY.Roehereau, 
88  U.  8. 21  Wall.  189  (22: 588);  Sawyer  v,  Wood- 
bury. 7  Gray,  499,  65  Am.  Dec.  218;  Heath  v. 
FrackUton,  20  Wis.  820,  91  Am.  Dec.  405; 
Strong  t.  Bboe,  41  Wis.  659;  Latorenee  t.  Mil- 
waukee, 45  Wis.  806;  DrieeoU  y.  Damp,  17 
Wis.  419;  Gardner  y.  Buekbee,  8  Cow.  120.  15 
Am.  Dec.  256;  Merriam  y.  Whiftemore,  5  Gray, 
816;  Burt  v.  Sternbvrgh,  4  Cow.  559,  15  Am. 
Dec.  402;  Bouchaud  y.  Diae,  8  Den.  288;  Z>(?(tf 
▼.  Brown,  4  N.  Y.  71,  58  Am.  Dec.  860;  Smith 
▼.  Way,  9  AlleD,  472;  Foye  y  PatcA,  182  Mass. 
105:  Demareet  y.  Dar^,  82  N.  T.  281. 

The  questions  settled  by  the  judgment  of 
this  court  on  the  demurrer  are  res  adjudieata  in 
this  court,  and  in  all  courts,  and  with  the  same 
effect  as  if  that  judgment  had  been  pronounced 
by  a  unanimous  court. 

Parker  y.  Pomeroy,  2  Wis.  112;  Downer  y. 
Croi»,  Id.  871;  CWe  y.  Clarke,  8  Wis.  828;  Bill 
y.  Hooter,  9  Wis.  15;  Pierce  y.  Kneeland,  Id. 
23;  Cbncith  y.  State  Bank,  11  Wis.  430,  78  Am. 
Dec  719;  Wright  y.  Sparry,  25  Wis.  617; 
yoonan  y.  Orton,  27  Wis.  800;  CoNt  y.  Smith, 
88  Wis.  21;  DuPont  y.  2>ari9,  85  Wis.  681; 
Johnoon  y.  Aehland  L.  Co.  62  Wis.  458;  Osh- 
koeh  Fire  Dept,  y.  Tuttle,  50  Wis.  552;  Himdy 
y.  i20M.  9  U.  8.5Cranch,  818  (8:  111);  Martin 
y.  Hunter,  14  U.  8. 1  Wheat.  804(4:  97);  Brow- 
der  ▼.  Mc Arthur,  20  U.  8.  7  Wheat.  58(5: 897); 
The  Santa  Maria,  28  U  8.  10  Wheat.  481  (6: 
859);  Ex  parte  SibOald,  87  U.  8.  12  Pet.  491 
(9: 1168);  Coming y.  Troy  IrondtNaU Factory, 

56  U.  8.  15  How.  481  (14:  768);  Sizer  T.  Many, 
67  D.  8.  16  How.  98  (14:  801);  Peek  v.  Sander- 
ton,  59  U.  8.  18  How.  42  (15:  262);  RoberU  y. 
Cooper^  61 U.  8.  20  How.  467  (15:  969):  Wayne 
County  Supre.  y.  Kennieott,  94  U.  8.  498  (24: 
260);  Pearce  y.  Oermania  ln$,  Co.  {**The  Jjidy 
Pik^*)  96  U.  8.  561  (24:  972);  Stewart  v.  Sola- 
mon,  97  U.  8. 861  (24: 1044);  Clark  y.  Keith,  106 
U.  8.  464  (27: 802);  Dhited  States  v.  TJie  Nueetra 
Benora  de  Begla,  108  U.  8.  92  (27:  662);  Chaffin 
y.  Taylor,  116  U.  8.  567  (29:  727);  Hickman  w. 
Fort  Scott,  141  U.  8. 415  (85:  775);  Northern 
Pac.  R.  Co.  y.  EUU,  144  U.  8.  458  (86:  504). 

As  between  two  judicial  tribunals,  which- 
ever first  obtains  jurisdiction  will  retain  control 
of  the  subject,  unless  removable  under  the  stat- 
ute from  one  to  the  other. 

Sharony. Terrv,  1  L.  R.  A.  678. 86 Fed.  Rep. 
837;  Taylor  y.  Carryl.  61  U.  8.  20  How.  588 
(15:  1028»;  Smith  y.  Mclter,  22  U.  8. 9  Wheat. 
582  (6: 152);  Pulliam  y.  Oeborne,  58  U.  8.  17 
How.  471  (16: 154)  Peek  v.  Jenneu,  48  U.  8.  7 
How.  612  (12:  841);  Wiewall  v.  Sampeon,  55 
U.  8. 14  How.  52  (14:  822);  Bagan  v.  Lucae, 
85  U.  8.  10  Pet.  400  (9:  470);  Wharton  v.  May, 
6  Ves.  Jr.  27;  Mocher  y.  Reed,  1  Rail  &  B  818; 
Wil9on  y.  Wetherherd.  2  Meriy.  406;  Edgecumbe 
y.  Carpenter^  1  Beay.  171;  Bunbury  y.  Bun- 
bury,  1  Beay.  818;  Wedderburn  y.  Wedderbum, 
%  Beay.  208;  SehooU  y.  SaU,  1  8ch.  A  Lef.  176; 
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^«  y.  C^ReiUf/,  2  Sch.  &  Lef.  480;  a^oi/l  t. 
T^cester,  1  Keen,  579;  Portarlington  y.  5!w^ 
^,  8  Myl.  &  K.  104. 

Decision  of  the  point  in  controversy  in  the 
first  suitouffbt  to  control  botb. 

The  Tubal  Cain,  9  Fed.  Rep.  834;  Hurd  y. 
Moilen,  28  Fed.  Rep.  897;  BowUtt  v.  Central 
Carolina  Land  A  Imp.  Co.  56  Fed.  Rep.  161; 
Lynch  y.  Hartford  F.  Ins.  Co.  17  Fed.  Rep. 
627;  Ba.iford  y.  Folnom,  14  Fed.  Rep.  97. 

A  bill  of  this  nature  is  not  sustainable  in 
equity  unless  the  plaintiff  be  in  possea^^ion. 

Orton  y.  Smith,  59  U.  8.  18  How.  263  fl5: 
898);  United  States  Y.Wilson,  118  U.  8.  86(30: 
110):  HoUand  v.  ChaUen,  110  U.  8.  15  (28:53); 
Reynolds  y.  CrnwfordstiUe  First  Nat.  Hank, 
112  U.  8.  405  (28:  783);  Chapman  y.  Brewer, 
114  U.  8.  158  (29:83). 

In  Wisconsin  the  statute  grants  the  remedy 
in  terms  only  to  a  plaintiff  in  possession,  con- 
strued to  mean  actual  possession. 

Wals  y.Orosvenor,  31  Wis.  681;  Leihy  v.  Ash- 
land Lumber  Co.  49  Wis.  165;  Ounderson  y. 
ajok,  88  Wis.  551;  Shaffer  v.  Whelpley,&7  Wis. 
834. 

Messrs.  A.  H,  Garland*  James  Me- 
Naug^ht  and  John  C.  Spooner,  for  appellee: 

The  deed  purporting  to  convey  the  lands  in 
controyersy  to  the  appellee  is  sufficient  to  con- 
yey  such  lands  if  tbc  le^slature  had  power  to 
authorize  such  conveyance. 

Bemis  y.  Weege,  67  Wis.  485;  Sempie  y.  Whar- 
ton,  68  Wis.  626. 

The  legislature  can  by  subsequent  legislative 
enactment  and  ratification  make  that  action 
legal  which  was  originally  defective  for  want 
of  lejgal  sanction,  whenever  it  could  have  au- 
thorized the  action  in  the  first  instance. 

BoUes  y.  Brimfleld,  120  U.  8.  759  (80:  786^ 
Anderson  y.  Santa  Anna  Twp.  116X1.  8.  256 
(29:  688);  Orenada  County  Suprs.  y.  Brown, 
112  U.  S.  261  (28:  704);  Thompson  y.  Perrine, 
103  U.  8.  806  (26:  612);  Ritchie  v.  Franklin 
County,  89  U.  8. 22  Wall.  67  (22:  825);  Camp- 
beU  v  Kenosha,  72  U.  8.  5  Wall.  194  (18: 610). 

The  grant  of  aid  in  the  construction  of  a 
railroad  is  such  a  public  purpose  as  will  sup- 
port the  exercise  of  the  power  of  taxation. 

Qelpeke  v.  Dubuque,  68  U.  S.  1  Wall.  175  (17: 
520);  Rogers  v.  Burlington,  70  U.  8.  8  Wall. 
654  (18:  79);  Tftomson  y.  Lee  County,  70  U.  8. 
8  Wall.  827  (18: 177):  Mitehelly.  Burlington,  71 
U.  8.  4  Wall.  270  (18:  350);  -8*.  Joseph  Twp.  v. 
Rogers,  88  U.  8. 16  Wall.  644(21:828);  Chicago, 
B.  db  Q.  R.  Co.  y.  Oioe  County,  88  U.  8. 16  Wall. 
667  (21:  875);  Oleott  v.  Fonddu  Lac  County 
Suprs.  83  U.  8.  16  Wall.  678  (21:  882);  Pine 
Orove  Twp.  y.  TaleoU,  86  0.  8.  19  Wall.  666 
(22:  227);  Oneenaury  t.  C^lver,  86  U.  8.  19 
Wall.  88  (22:  100);  Burlington  v.  Beasley,  94 
U.  S.  310  (24: 161);  Taylor  y.  Tpsilanti.  105  U. 
8.  60  (26:  1008);  Tounq  v.  Clarendon  Twp.  182 
U.  8.  846  (33:  859);  Northern  Pac.  B.  Co.  v. 
Roberts,  42  Fed.  Rep.  734;  Perry  v.  Keene,  56 
N.  H.  614;  Bennington  v.  Park,  50  Vt.  178; 
Leivenworth  County  Comrs.  v.  Miller,  7  Kan. 
479.  12  Am.  Rep.  425;  Hallenbeck  v.  Hahn,  9 
Neb.  877;  Bank  of  Rome  v.  Rome,  18  N.  Y.  38; 
Stockton  dbV.R.  Co.  v.  Stockton,  41  Cal.  147; 
Worcester  y.  Western  R.  Cotp.  4  Met.  564:  New- 
bvryport  Tump  Corp.  v.  Eastern  R.  Co.  23 
Pick.  826:  Ooddin  v.  Crump,  8  Leigh.  120: 
MeClenachan  y.  Curwin,  8  Yeates,  862;  Sharp- 
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feM  V.  Philadaphia.  21  Pa.  147,  56  Am.  Dec. 
769;  Gibson  v.  Mason,  6  Nev.  281;  Niehol  v. 
NashviUe,  9 Hum pb.  251;  Louisville  A  NRCo. 
T.  Davidson  County  Court,  1  Sneed  635;  Cald- 
mil  V.  Justices  of  Burke,  67  N.  C.  323;  New 
Orleans,  St.  L,  A  C.  R,  Co.  v.  McDonald,  58 
Miss.  240:  Talbot  ▼.  Dent,  9  B.  Moo.  626;  Stein 
Y.Mobile,  24  Ala. 595;  Augusta  Bank  v.  Augusta, 
49  Me  507;  Aurora  v.  West,  9  Ind.  74;  Cincin- 
nati W,  dZ.  R  Co,  T.  Clinton  County  Comrs, 
1  Ohio,  St.  77;  Knox  County  Comrs.  v.  Nichofs, 
14  Ohio  St.  260:  Barcourt  v.  Oood,  89  Tex.  456; 
Cotlen  V.  Leon  County  Comrs.  6  Fla.  61;  State 
V.  Charleston,  10  Rich.  L.  491;  Police  Jury  v. 
McDonotcgh's  Succession,  8  La.  Add.  341 ;  State 
V.  Linn  County  Court ^J^  Mo.  505;  Ooshom  t. 
Ohio  County  Suprs.  1  W.  Va.  308;  Davidson  v. 
Ramsey  County  Comrs,  18  Minn  482;  Stewart 
T.  P<>^  County  Suprs,  80  Iowa,  9,  1  Am.  Rep. 
288. 

This  court  is  not  bound  bj  the  decision  of 
the  supreme  court  of  Wisconsin,  holding  that 
a  law  authorizing  a  donation  by  a  municipal 
corporation  to  aid  in  the  construction  of  a  rail- 
road is  unconstitutional. 

Carpenter  v.  Providence  Washington  Ins.  Co. 
41  U.  S.  16  Pet.  495  (10: 1044);  Boyce  v.  Tabb, 
85  U.  S.  18  WaU.  546  (21:  757);  Brooklyn  City 
4t  N,  R,  Co.  y.  National  Bank  of  the  Republic, 
102  U.  S.  14  (26:  61);  Venice  v.  Murdock,  92 U. 
S.  404  (23:  583);  Myrick  v.  Michigan  Cent.  R. 
Co.  107  U.  8.  102  (27:  825);  New  York  Cent.  R. 
Co,  V.  Tj>ckwood,  84  U.  S.  17  Wall  857  (21: 
627). 

The  question  before  us  belongs  to  the  domain 
of  general  jurisprudence.  In  this  class  of 
cases  this  court  is  not  bound  by  the  judgments 
of  the  courts  where  the  cases  arise.  It  must 
bear  and  determine  for  itself. 

Perry  v.  Keene,  56  N.  H.  514.  532,  588; 
Venice  v.  Murdock,  supra  .'Worcester  v.  Western 
R.  Corp.  4  Met.  564;  Harding  v.  Goodlett,  8 
Yerg.  40,  24  Am.  Dec.  546;  Leavenworth 
County  Comrs.  y.  Miller,  7  Ean.  479. 

The  action  of  the  legislature  on  the  depart- 
ment is  not  open  to  review  by  the  judical  de- 
partment of  the  government. 

Stockton  dkV,  R.  Co.  v.  Stockton,  41  CaL  147; 
Booth  V.  Woodbury,  82  Conn.  118;  Speer  v. 
BlairsvtTle  Scliool  Directors,  50  Pa.  150;  Perry 
V.  Keene,  56  N.  H.  514;  Qoddin  v.  Crump,  8 
Leigh,  120;  Talbot  v.  Dent,  9  B.  Mon.  526; 
Harding  t.  Ooodlett,  supra;  Brodhead  v.  .1/*/- 
waukee,  19  Wis.  652;  Gibson  v.  Mason,  5  Nev. 
288;  Beekman  v.  Saratoga  A  S.  B,  Co.Z  Paige 
Oh.  45,  22  Am  Dec.  679. 

The  plea  of  former  adjudications  was  not 
properly  interposed,  and  is  without  merit 

Lyon  V.  TaUmadge,  14  Johns.  601;  Turleyy, 
Turley,  85  Tenn.  251:  Galloway  v.  Hamilton, 
1  Dana,  576;  1  Beach,  Modem  Eq.  Prac.  ^  345; 
Daniels,  Oh.  Pr.  659,  and  note  9, 660,  and  note, 
853  (5th  ed.) 

Equity  had  jurisdiction  to  quiet  the  title  to 
the  lands  in  question. 

Stephenson  v.  Wilson,  60  Wis.  95;  Wilson  y, 
Henry,  35  Wis.  241;  Wilson  v.  Henry,  40  Wis. 
504:  Lawrence  v.  Kenney,  32  Wis.  281;  Knox 
V.  deceland,  13  Wis.  245;  Dean  v.  Eartev,  15 
Wis  100:  Hites  v.  LaFUsh,  59  Wis.  465;  CoU- 
man  v.  Peslitigo  Lumber  Co.  30  Fed.  Rep.  817; 
McConihay  v.  Wright,  121  U.  S.  201  (80  982); 
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Mississippi  MilU  t.  Cohn,  150  U.  8.  203  (S7: 
1052). 

The  Federal  courts  wUl  give  effect  torodi  a 
state  statute 

Holland  v.  OhaOen,  110  U.  8.  15  (28:  St); 
Chapman  v.  Brewer,  114  U.  S.  171  (29:  £8); 
Reynolds  Y,Crawfordaville  First  Nat.  Bank,  113 
U.  S.  411  (28:  736);  VnitedStaie$  t.  WiUtm,  118 
U.  S.  89(80:  112). 

Seisin  vested  in  the  grantee,  haTiDir  been 
undisturbed,  still  continues,  and  is  sufficieot  to 
maintain  an  action  of  this  nature. 

Lamb  T.  FarreU,  21  Fed.  Rep.  5;  LeuA  v. 
Burbank,  1  Sawy.  227;  Grand  BapidB  dtl.  R 
Co.  V.  Sparrow,  1  L.  R.  A.  480,  80  Fed.  Rep 
210;  MilUr  ▼.  Neiman,  27  Ark.  288;  TImimmi 
V.  Woolf,  8  Or.  454;  Pier  v.  Fonddu  Lac,98  Wis. 
470;  Branch  v.  MitefieU,  24  Ark.  481;  ^SwfdW 
V.  Henry,  41  Fed.  Rep.  705. 

Mr,  Justice  Shiras  delivered  the  opinioa 
of  the  court: 

So  far  as  those  portions  of  the  lands,  de 
scribed  in  the  bill  of  complaint,  coosisc  of 
parcels  held  and  used  by  the  railway  oompaaf 
for  the  necessary  and  useful  purposes  of  their 
road  as  a  public  highway,  it  is  obvious  that  (he 
title  and  possession  thereof  cannot  be  soooev- 
f  ully  assailed  by  the  appellants.   The  *lat-  [10 
ter  became  purchasers  long  after  the  raOrosd 
company  had  entered  into  visible  and  nolori 
ous  possession  of  these  portions  of  the  bads, 
and  had  constructed  the  roads,  wharves,  sod 
other  improvements  called  for  by  their  eoa 
tract  with  the  countv. 

It  is  well  settled  that  where  a  railroad  com 
pany,  having  the  power  of  eminent  domsis. 
has  entered  into  actual  possession  of  land  neoe^ 
sary  for  its  corporate  purposes,  whether  wiik 
or  without  the  consent  of  the  owner  of  sock 
lands,  a  subsequent  vendee  of  the  latter  tskn 
the  land  subject  to  the  burthen  of  ttic  railrostl 
and  the  right  to  payment  from  the  railn*) 
company,  u  it  entered  by  virtue  of  sn  sgrrr 
ment  to  pay,  or  to  damages,  if  the  entry  w»« 
unauthorized,  belongs  to  the  owner  at  the  tin* 
the  railroad  company  took  possesstoo. 

In  Schuylkill  &  S,  Navigntion  Co.  t.  Didktr,  :* 
Watts,  343,  where  there  was  a  claim  for  dsa* 
ages  caused  to  laud  by  the  constnicUoa  o( « 
canal,  and  where  the  land  had  been  tab" 
quently  conveyed  to  a  third  person,  it  «•• 
held  by  the  supreme  court  of  Pennsylrsau 
that  such  purchaser  was  not  entitled  to  rr 
cover.  The  court  said,  per  Chi^  Justifs  Oib 
son:  "To  this  claim  it  Is  a  decisive  obJectitNi 
that  the  plaintiff  has  not  a  title  to  the  dsn 
ages,  which,  being  in  comprnsatiou  of  sa  b 
jury  in  the  nature  of  a  trespass.  c<uld  not  Ds^ 
by  mere  conveyance  of  the  land.  In  akt 
manner  the  conveyance  of  a  party  will  dor* 
not  entitle  the  grantee  to  oontributioo  fn>oi 
the  adjoining  owner,  it  being  held  in  Usri  ▼• 
Kucher,  5  Serg.  &  R.  1,  tbut  the  claim  is  m^ 
fled  by  payment  to  the  first  builder,  tboiutt 
the  purchaser  had  not  notice  of  it:  and.  oe  tbe 
same  principle,  it  was  held  in  Com,  v.  Steffi, 
3  Pen.  &  W.  509,  that  the  claim  to  compcMi- 
tion  under  the  act  adjusting  tbe  titles  talssd 
in  Luzerne  and  Lycoming  counties  is  penowl 
and  does  not  pass  by  a  conveyaooe  of  tbe 
lands.    Granting  the  compenaatkNi  hereto  be, 
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wbtt  it  certainly  is^  the  price  of  a  perpetual 
ctflemoit,  it  is  impossible  to  imaeine  a  title  to 
b  in  a  sabeequent  grantee  of  the  land  sabject 
to  the  easement.'' 

And  in  MeFaddm'w.  Johnmn^  73  Pa.  886, 18 
Am.  Rep.  C81,  the  same  court  held  that  the 
damaj^  to  land,  occasioned  by  the  construc- 
tion of  a  railroad,  were  a  personal  claim  by 
1 1  ]tbe  owner  *when  the  injury  occurred^that 
tbey  did  not  run  with  the  land,  nor  pass  by  a 
deed,  though  not  reserved. 

Numerous  authorities  to  the  same  effect  may 
be  found  collected  in  Wood  on  Railroads,  vol. 
2,  p.  994;  and  the  conclusion  established  by 
the  decisions  is  there  said  to  be  that  the  dam- 
tges  belone  to  the  owner  at  the  time  of  the 
tddng,  and  do  not  pass  to  a  grantee  of  the 
land  under  a  deed  made  subsequent  to  that 
time,  on  less  expressly  conveyed  therein. 

So,  too,  it  has  k>een  frequently  held  that  if  a 
liDd  owner,  knowing  that  a  railroad  company 
has  entered  upon  his  land  and  is  engaged  in 
constructing  its  road  without  having  complied 
with  the  statute,  requiring  either  payment  by 
agreement  or  proceedings  to  condemn,  remains 
inactive  and  permits  them  to  go  on  and  expend 
large  sums  in  the  work,  he  will  be  estopped 
from  maintaining  either  trespass  or  ejectment 
for  the  entry,  and  will  be  regarded  as  having 
acquiesced  therein,  and  be  restricted  to  a  suit 
for  damages.  Lexington  dk  0.  B.  Co.  v. 
Ornnby,  7  Dana,  277;  Harlow  v.  Marquette,  E. 
dtO.it  Co.  41  Mich.  836;  €ktir(f  A  F,  R.  Co, 
V.  Turner,  81  Ark.  494,  25  Am.  Rep.  564; 
PdObone  t.  La  Crone  4t  M.  R.  Co.  14  Wis.  448; 
Chicago  dk  A,  R.  Co.  ▼.  Qoodmn,  111  111.  282, 
58  Am.  Rep.  622. 

It  is  not  pretended  that  Roberts,  the  subse- 
quent purchaser,  acted  in  ignorance  of  the  rail- 
road company's  title.  On  the  contrary,  in  the 
iDswer  it  is  alleged  that  "the  defendant, 
Roberts,  purchased  said  lands  from  said  countv 
in  ^ood  faith  and  for  the  consideration  named, 
which  was  the  actual  value  of  the  title  to  said 
lands,  the  value  of  such  title  having  been 
greatly  impaired  and  rendered  almost  value- 
less by  the  cloud  upon  the  same  created  by 
said  resolutions  of  the  county  board  and  such 
conveyance  by  the  county  clerk  and  such  legis- 
lative act."  So  far,  then,  from  being  a  pur- 
chaser for  a  valuable  consideration  without 
notice,  Roberts  actually  avows  that  he  bought 
lands  worth  over  two  hundred  thousand  dol- 
lars, and  upon  which,  as  alleged  in  the  bill  and 
iK>t  denied  in  the  answer,  the  railroad  company 
has  expended,  in  the  construction  of  its  road 
iod  the  erection  of  depots  and  docks  and  piers, 
several  hundred  thousand  dollars,  for  the  nom- 
12]  inal  sum  of  three  hundred  and  *eighty-five 
dollar8,and  that  he  secured  this  bargain  because 
the  outstanding  and  well-known  title  of  the 
nilroad  company,  originating  in  the  county's 
contract  and  deed,  coimrroedby  the  act  of  the 
legislature,  ''greatly  impaired  and  rendered 
^ost  valueless"  the  title  so  purchased  by 
Roberts. 

The  conclusion,  therefore,  seems  warranted 
^t,  as  to  those  portions  of  the  lands  in  question 
^bich  are  occupied  and  used  by  the  railroad 
company,  the  county  having  stood  by  for  years, 
tod  permitted  the  company  to  proceed  in  the 
oons^ction  of  its  road  and  appurtenances  at  a 
vttt  expense,  and  having  accepted  large  sums 
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as  taxes,  would  be  estopped  from  interfer 
ing  with  the  possession  of  the  railroad  com* 
pany.  A  fortiori,  it  follows  that  Roberts,  buy- 
ing with  notice,  could  not  maintain  either 
trespass  or  ejectment  for  meh  portions,  not 
would  he,  as  such  purchaser,  be  entitled  to  re- 
cover damages  for  the  occupation  thereof. 

The  foregoing  observations  apply  only  to 
those  portions  of  the  lands  in  question  which 
have  been  actually  occupied  and  used  by  the 
railroad  company  for  corporate  purposes,  or, 
in  other  words,  to  such  lands  as  the  railroad 
company  could  have  condemned  by  the  exer- 
cise of  its  right  of  eminent  domain. 

But,  as  it  appears  in  the  bill  and  answer, 
that  condiderable  portions  of  the  land  in  dis- 
pute are  not  held  or  occupied  by  the  railroad 
company  for  its  necessary  public  purposes,  but 
for  sale  to  others,  and  presumably  could  not 
have  been  procured  b^  tne  company  under  its 
power  of  condemnation,  other  questions  are 
raised  for  our  consideration. 

And,  first,  it  is  claimed  that  the  county,  in 
granting  such  lands  to  the  company,  maae  a 
donation  of  them,  or,  in  other  words,  that  the 
company  became  possessed  of  them  without 
having  given  any  legal  consideration  therefor, 
and  that  the  county  was  disabled  by  law  from 
so  parting  with  its  property. 

A  natural  observation,  when  this  proposition 
is  presented,  is,  that  the  countjr  does  not  appear 
to  have  ever  attempted  to  rescind  or  withdraw 
from  the  transacUon.  As  already  said,  the 
railroad  company  proceeded  to  construct  its 
road  and  expend  its  money  on  the  faith  of  the 
grant,  during  a  period  of  several  years,  the 
county  not  objecting,  and,  indeed,  continuing 
♦to  recognize  the  company's  title  by  accept-[13 
ing  the  annual  taxes.  Nor  is  the  county  now  a 
party  to  the  attempt  to  deprive  the  company  of 
its  property.  Should  these  appellants  succeed 
in  appropriating  to  themselves  the  lauds  in 
question,  their  success  would  not  enure  to  the 
benefit  of  the  county.  The  only  pretence  of 
authority  from  the  county  to  assail  the  com- 
pany's title  is  found  in  the  quitclaim  deeds  ex- 
ecuted to  the  defendant  Roberts  by  the  county 
clerk,  pursuant  to  a  resolution  of  the  board  of 
supervisors  of  the  county,  in  ISSS,  for  an  alleged 
consideration  of  three  hundred  and  eigbty-nve 
dollars.  Whatever  might  be  the  result  in  a 
court  of  law  of  a  contest  between  these  respec- 
tive grantees  of  the  county,  it  may  well  be 
doubted  whether  a  court  of  equity  could  be 
successfully  appealed  to  by  a  purchaser  from 
the  county  of  propertv  worth  upwards  of  two 
hundred  thousand  dollars  for  a  nominal  con- 
sideration of  less  than  four  hundred  dollars. 
If  the  countv  had  found  that  it  had  been  over- 
reached in  its  bargain  with  the  railroad  com- 
panv,  or  had  learned  that  its  grant  of  these 
lands  was  invalid  for  want  of  power,  and  had 
come  into  a  court  of  equity,  offering  to  do 
equity  by  an  offer  to  return  or  account  for  the 
consideration  received,  the  condition  of  thin^ 
would  have  been  different  from  what  it  now  is. 
In  such  a  proceedinj?  the  rescission  would  have 
enured  to  the  benefit  of  the  taxpayers  of  the 
county;  but,  under  the  present  claim,  the  bene- 
fit would  go  to  a  private  party,  who  bought 
with  knowledge  of  the  county's  previous  saJe. 
and  who  admits  in  his  answer  that  he  secured 
hit  own  crant  for  a  grossly  inadequate  con- 
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sfderation  because  of  the  fact  of  such  previoas 
sale. 

Nor  can  it  be  said  that  these  obseiratioDsdo 
Dot  apply  to  Roberts  and  Ellis  who,  as  defend- 
ants  in  the  equity  proceediojB^,  may  claim  to 
be  re^c^rded  as  involuntary  parties,  for,  in  their 
answer,  they  do  not  not  content  themselves 
with  denying  the  complainants'  title,  but  offer 
to  do  equity,  to  an  insipiificant  extent,  by  of- 
fering to  return  the  amount  of  the  taxes  paid, 
and  tnemselves  pray  for  the  decree  that  their 
title  may  be  established,  and  for  such  other 
and  further  relief  as  may  be  proper  and  agree- 
able to  equity. 

14]  *8o  far.  at  least,  as  the  claim  of  Roberts 
and  Ellis  to  aflSrmative  equitable  relief  is  con- 
cerned, we  think  that  they  cannot,  in  circum- 
stances disclosed,  be  permitted  to  assert  the 
supposed  invalidity  of  the  county's  grant  to  the 
railroad  company. 

Our  argument  has  heretofore  proceeded  on 
the  assumption  that  the  grant  by  the  county  to 
the  railroad  company  was  a  donation,  a  mere 
gift,  and,  therefore,  in  view  of  cited  decisions 
of  the  supreme  court  of  Wisconsin,  beyond  the 
power  of  the  county,  and  invalid;  and  onr  con- 
clusions, upon  that  assumption,  and  as  respects 
those  portions  of  the  lands  which  have  been 
subjected  to  use  as  a  public  highway,  are  that 
the  county,  much  less  its  subsequent  grantees 
with  notice,  cannot,  in  the  state  of  facts  dis- 
closed by  this  record,  disturb  the  possession  of 
the  railroad  company;  and  that,  as  respects 
those  o' her  portions  of  the  lands,  which  the 
railroad  company  could  not  have  taken  by  the 
exercise  of  its  power  of  eminent  domain,  and 
aa  to  which  the  company  must  depend  upon 
the  validity  of  the  county  s  grant,  the  defend- 
ants, as  purchasers  with  notice  and  upon  in- 
adequate consideration,  are  in  no  position  to 
invoke  the  assistance  of  a  court  of  equity. 

But  it  is  contended  on  behalf  of  the  railroad 
company  thai  the  assumption  that  the  county's 
grant  was  a  mere  gift,  a  donation  without  con- 
sideration, and  therefore  void  as  against  the 
county  and  its  subsequent  granted,  is  un- 
founded; that  the  transaction  was  really  a  sale 
within  the  legitimate  powers  of  the  county  and 
the  railroad  company,  and  that  the  company, 
having  performed  its  part  of  such  sale  by  the 
payment  of  the  consideration,  is  entitled  to  the 
protection  of  a  court  of  equity  against  such  a 
claim  as  is  set  up  by  Roberta  and  Ellis. 

Our  next  inquiry,  therefore,  is  whether  the 
railroad  company  was  entitled  to  that  part  of 
the  decree  of  the  court  below  which  confirmed 
their  title  to  such  portions  of  the  lands  as  they 
could  not  have  appropriated  under  their  power 
of  eminent  domain.  Was  it  within  the  power 
of  the  county  to  sell,  and  of  the  company  to 
buy,  such  lands;  and.  if  such  powers  were 
possessed,  were  they  validly  exercised? 

There  is  no  room  for  doubt  that  the  railroad 
15]company  was  ^legally  competent  to  receive 
a  grant  of  lands,  to  enable  it  to  construct  and 
maintain  its  roud.  The  Northern  Pacific  Rail- 
road Company  was  organized  under  and  by 
virtue  of  the  Act  of  CouL'ress,  approved  July  9, 
1864.  entitled  **An  Act  Granting  Lands  to  Aid 
in  the  Construction  of  a  Railroad  and  Tele^rraph 
Line  from  Lake  Superior  to  Pu^ret  Sound,  on 
the  Pacific  coast,  by  the  Northern  Route,"  in 
which  Act  it  was,  among  other  things,  pro- 


yided  that  "the  said  company  is  autborixed  to 
accept  to  its  own  use  any  grant,  dooatioB. 
power,  franchise,  aid,  or  assistance  which  mij 
be  granted  to  or  conferred  upon  mid  compaoj 
by  the  Congress  of  the  United  States,  br  the 
legislature  of  any  state,  or  by  any  corporatioo, 
person,  or  persons;  and  said  corporation  i%  aa- 
tborized  to  hold  and  enjoy  any  such  grant,  do- 
nation,  loan,  power,  franchise,  aid.  or  smj^. 
anoe,  to  its  own  use  for  the  purpose  afnre^ 
said."  And  by  an  ad  of  the  legislature  of  tbc 
state  of  Wisconsin,  approved  April  10,  I8S3. 
the  company  was,  for  the  purposes  set  forth 
in  said  Act  of  Congress  and  to  carry  the  mntt 
into  full  effect,  vested  with  all  the  rigliii, 
powers,  privileges,  and  immunities  within  tbt 
limits  of  the  said  state  of  Wisconsin,  which 
were  given  by  said  Act  of  Congress  within  tbt 
territorial  Jurisdiction  of  the  United  States. 

In  September,  1880,  the  railroad  oofflpsoj. 
having  theretofore  constructed  its  railroad  asd 
telegraph  line  to  a  point  in  the  state  of  Miose^ 
sota,  was  about  to  select  the  point  or  points  oa 
Lake  Superior  to  which  their  said  lioe  slioold 
be  extended.  In  this  condition  of  affairs  lbs 
authorities  of  the  county  of  Doaglaa,  dcairisf 
to  secure  the  extension  of  the  railroad  tfaroofB 
their  territory,  and  the  estabUahment  of  a  mU 
terminus  within  the  same,  made  a  proposal  is 
the  company  to  transfer  by  soiBcieot  deed  or 
deeds  to  the  company  lUl  the  alienable  Isadi 
or  lota  belonging  to  the  ooanty  which  hid 
been  acouirea  by  deed,  to  which  Uie  cooaty 
had  held  undisputed  title  for  more  than  t«o 
years,  if  the  company  would  ooostmct  tbdr 
road  upon  a  route  deured  by  the  ooontry  tad 
establish  a  terminus,  with  sufficient  docfcik  vd 
piers  suitable  for  the  transf^  of  pasmiyn 
and  freight  from  the  railroad  cars  to  and  frn 
lakegoing.  craft,  within  the  Umita  of  thi 
county. 

*This  proposal  was  accepted  by  the  rdU  [16 
road  company,  and  a  contract  to  that  efffct  vm 
entered  into  between  the  parties,  and.  la  pm 
suance  thereof,  the  railroad  company,  dniiac 
the  year  1881.  constructed  and  eqmpped  In 
line  of  railroad  upon  the  route  selected  by  th» 
county,  and  built  the  docka  and  pkn  mA 
other  structures  called  for  by  the  ooanact 
expending  in  so  doing  the  tuoi  of  aboai 
$740,000.  On  January  16,  1888,  the  eoastr 
board  by  a  resolution,  reciting  that  the  nfirasi 
company  had  complied  with  the  tenns  of  i^ 
contract  and  had  performed  its  part  thcnof. 
authorized  the  execution  of  the  proper  deedi 
and  thereupon  a  deed  was  executed  sad  d^ 
livered  to  the  railroad  company,  cooftyitf 
among  other  lands,  thooe  la  dispote.  1^ 
deed  was,  on  the  same  day,  duly  reooiM  ■ 
the  office  of  the  register  of  dee<u  of  Dosrht 
county.  Ever  since  the  company  has  9t» 
tained  and  operated  its  road  and  wbarvci;  •x' 
has  paid  and  the  county  has  received  sasua: 
taxes,  amounting  to  about  five  thoossad  dol- 
lars. 

By  an  act,  approved  March  S8,  IM.  ^ 
legislature  of  the  eUte  of  Wisconsia  mat^ 
as  follows:  *  'Any  conveyance  heretoforf  wa^ 
by  the  county  of  Douglas  to  the  North*^^ 
Pacific  Railroad,  under  and  In  pprsnsace  •»■• 
satisfaction  of  resolutions  of  the  conatr  besK 
,  of  ssid  county,  dated  September  7,  18**.  *» 
t  hereby  declared  to  be  valid  and  dfoctvsl  ^ 

lis  r.  ^ 
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▼est  in  the  Northern  Pacific  Railroad  Com- 
pany  the  title  to  the  lands  conveyed  or  at- 
tempted to  be  conveyed  by  luch  conyejance; 
and  any  assi^poment  of  tax  certificates  hereto- 
fore made  to  the  said  railroad  company,  upon 
the  property,  or  any  thereof,  embraccKl  in  or 
conveyed  by  said  conveyance,  pursuant  to  and 
in  satisfaction  of  and  in  compliance  with  said 
resolutions,  is  hereby  declared  to  be  valid." 

Thereafter  the  railroad  company  sold  and 
conveyed,  for  value,  portions  of  these  lands  to 
third  parties. 

So  far  then,  as  it  was  within  the  power. of 
the  state  of  Wisconsin,  through  and  by  its 
k^slature,  to  authorize  the  county  of  IJoug- 
las  to  make  the  contract  in  question,  it  must 
be  regarded  as  granted  bv  or,  at  any  rate, 
ratified  by,  said  statute,  and,  if  there  was  any 
want  of  regularity  in  the  proceedings  of  the 
17^  *county  in  malsine  the  same,  such  irreg 
ulanty  must  be  deemed  to  have  been  waived 
and  corrected. 

But  it  is  contended  that,  despite  the  making 
of  the  contradt  between  the  county  and  the 
company,  the  fulfillment  by  the  latter  of  the 
condition  and  terms  prescrilied,  the  execution 
and  delivery  of  a  deed  of  conveyance,  and  the 
ratification  and  confirmation  of  the  transaction 
by  an  act  of  the  legislature,  the  contract  and 
conveyance  were  nevertheless  void,  because 
the  grant  was  a  mere  donation,  without  con 
sidpration,  and  hence  forbidden  by  the  consti- 
tution of  the  state  of  Wisconsin,  as  construed 
and  interpreted  1^  the  supreme  court  of  that 
state. 

To  maintain  this  issue  the  plaintiffs  in  error 
cite  the  case  of  Whiting  v.  Shehoygnn  db  F,  du 
L.  R,  Co.  2^  Wis.  167,  8  Am.  Rep.  80,  in 
which  it  was  held,  by  a  divided  court,  that 
the  erection  and  maintenance  of  a  railroad,  as 
a  public  highway,  bj  a  company  endowed 
with  the  right  of  eminent  domain,  was  not 
such  a  public  use  or  purpose  as  will  support 
taxation  for  raising  money  to  be*  donated  to 
such  a  corporation. 

In  so  holding,  that  court  reached  a  conclu- 
sion different  from  that  established  in  a  long 
and  almost  unbroken  line  of  judicial  decisions 
in  the  courts  of  most  of  the  states.  As  is 
stated  in  Dillon's  Municipal  Corporations,  vol 
1,  section  158,  "the  Supreme  Court  of  the 
United  States,  following  repeated  intimations 
of  its  judges  in  previous  cases,  have  directly 
sustained  the  validity  of  legislative  acts  au- 
thorizing municipal  aid  to  railways.  In  view 
of  the  prior  adiudications  of  that  tribunal  in 
the  municipal  bond  cases,  and  of  the  almost 
uniform  holding  of  the  state  courts,  no  other 
result  could  have  been  anticipated.  This  ends 
Judicial  discussion  if  it  does  not  terminate 
doubts.  The  Supreme  Court,  In  reaching  this 
result,  places  its  Judgment  upon  Uie  ground 
that  highways,  turnpikes,  canals,  and  rail- 
roads, although  owned  by  Individuals  under 
public  ^ants  or  l>y  private  corporations,  are 
publid juris;  that  they  have  always  been  re- 
garded as  governmental  affairs,  and  their 
establishment  and  maintenance  recognized  as 
among  the  most  important  duties  of  the  state, 
Id  order  to  facilitate  transportation  and  easy 
]  8]  communication  among  its  ^different  parts; 
and  hence  the  state  may  put  forth,  in  favor  of 
such  improvements,  both  its  power  of  eminent 
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domain,  as  it  constantly  does,  and  its  power  to 
tax." 

It  Is  contended,  on  behalf  of  the  plaiatiffs  In 
error,  that  where  the  question  involves  the 
powers  of  a  state  corporation,  and  the  meaning 
and  effect  of  the  constitution  and  laws  of  a 
state,  it  is  the  duty  of  this  court  to  adopt  the 
decisions  of  the  courts  of  such  state.  But  we 
do  not  perceive  that  the  doctrine  of  Whiting  y, 
Sheboygan  db  F,  du  L,  R,  Go.  supra,  and  of  the 
cognate  Wisconsin  cases,  is  fairly  applicable  to 
the  case  before  us.  There  are  two  very  Im- 
portant particulars  In  which  the  present  case 
differs  from  those  adjudicated  bv  the  Wiscon- 
sin courts,  and  which,  we  think,  warrant  an 
opposite  conclusion.  In  the  first  place,  the 
transaction  between  the  county  of  Douglas  and 
the  Northern  Pacific  Railroad  Company  did 
not  involve  the  exercise  of  the  taxing  power 
of  the  county.  The  county  did  not  issue 
bonds,  or  seek  to  subject  itself  to  any  obliga- 
tion to  raise  money  by  taxation.  The  case,  as 
already  stated,  was  that  of  a  sale.  The  county 
authorities  had  ample  powers  to  sell  and  oon^ 
vey  such  of  its  lands  as  were  not  used  or  dedi- 
cated to  municipal  purposes.  The  ratifying 
act  of  the  legislature  of  Wisconsin,  alone  con- 
sidered, avails  to  remove  any  doubt  upon  that 
point  Nor  can  the  plaintiffs  in  error  consist- 
ently deny  such  a  power  in  the  oountv,  as  iheir 
only  title  is  based  on  its  exercise.  It  &,  indeed, 
urged  kuai  the  county  authorities  could  only 
sell  its  lands  for  money.  We  do  not  accede  to 
this  proposition.  If  they  possessed  the  power 
to  sell  for  money,  we  are  pointed  to  no  express 
provision  of  law  that  restricts  them  from  sell- 
ing for  money's  worth.  Even  upon  such  a 
narrow  view,  it  may  well  be  contended  that 
the  consideration  received  bv  the  county  in- 
cluded a  money  payment.  The  deed  recltea 
the  payment  of  money  by  the  company  to  the 
county  at  the  time  of  the  convevance,  and  it  It 
a  conceded  fact  that  the  lands  since  they  came 
into  the  possession  of  the  company  have  yielded 
considerable  sums  as  taxes  to  the  county.  It 
Is  straining  no  principle  of  law  or  of  good 
sense  to  regard  the  payment  of  an  annual  tax 
as  equivalent,  for  the  purpose  of  our  present 
inquiry,  to  the  payment  of  *a  rent  The  [19 
amount,  as  well  as  the  nature  of  the  considera- 
tion received  by  the  county  in  exchange  for  Its 
lands,  if  It  had  the  power  to  sell  them,  was  a 
matter  that  concerned  the  county  only.  The 
state,  as  we  have  seen,  did  not  only  not  com- 
plain, but  fully  ratified  the  sale. 

The  courts  of  Wisconsin  have,  in  a  series  of 
decisions  never  overruled,  held  that  it  is  com- 
petent for  municipal  corporations,  if  author- 
ized so  to  do  by  the  legislature,  to  aid  the  con- 
struction  of  railroads  by  subscHbing  to  the 
stock  of  companies  formed  for  that  purpose, 
and  paying  therefor  by  bonds,  and,  of  course, 
to  raise  the  meant  of  paying  the  latter  by  taxa- 
tion. The  task  of  reconciling  this  class  of  de- 
cisions with  that  holding  that  municipalities, 
even  with  legislative  sanction,  cannot  promote 
railroads  by  donating  money  or  credit  to  them, 
is  not  ours.  It  may,  perhaps,  be  said  that 
what  is  forbidden  Is  a  Resort  to  the  taxing  power 
where  the  municipality  has  received  no  consid- 
eration. But,  as  we  have  shown,  the  county 
In  the  present  case  paid  no  money  and  issued 
no  bonds  requiring  any  exercise  of  the  taxing 
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power.  It  was  the  case  of  a  sale,  in  consider- 
ation of  money  paid  down  and  to  be  paid  in 
the  fonn  of  taxes,  in  addition  to  the  great  ad- 
Tan  tages  to  enure  to  the  public. 

There  is  a  second  important  feature  that  dis- 
tln^isbes  tbis  case  from  those  relied  on  by  the 
plamtiifs  in  error,  and  that  is  the  character  of 
the  railroad  company,  as  a  corporation  created 
for  public  and  national  purposes.  The  Wis- 
consin courts  were  dealing  witb  corporations 
of  their  own  state,  and  they  went  upon  the 
proposition  that  the  construction  and  mainte- 
nance of  railroads  did  not  constitute  a  public 
gurpose,  because  the  corporations  created  to 
uild  and  run  railroads  were  strictly  private 
corporations  formed  for  the  purpose  of  private 
gain. '  If  the  making  and  maintainini^  a  rail- 
road in  Wisconsin  by  a  state  corporation  was 
not  a  public  use^  it  was  thought  to  follow  that 
such  an  enterpnse  could  not  receive  municipal 
aid.  And  it  may  be  Conceded  that,  when  we 
are  called  upon  to  pass  upon  the  legal  rights  of 
a  Wisconsin  railroad  company,  we  should  fol- 
low the  law  laid  down  by  the  state  courts.  But 
the  question  now  arises  whether  such  a  propo- 
20]  sition  ^is  applicable  to  the  cose  of  a  cor^ 
poration  created  by  a  law  of  the  United  States, 
and  subjected  by  its  charter  to  important  public 
duties.  The  Northern  Pacific  Railroad  Com- 
pany was  incorporated  by  an  Act  of  Congress 
approved  July  2/1864  (15  Stat,  at  L.  p.  865.) 
It  was  authorized  to  lay  out,  construct,  and 
maintain  a  continuous  railroad  and  telegraph 
line,  with  the  appurtenances,  from  a  point  in 
the  state  of  Minnesota  or  Wisconsin  on  Lake 
Superior  to  some  point  on  Pugent's  Sound,  and 
'*for  the  purpose  of  aiding  in  the  construction 
of  said  railroad  and  telegraph  line  to  the  Pa- 
cific coast,  and  to  secure  the  safe  and  speedy 
transportation  of  the  mails,  munitions  of  war, 
and  public  stores  over  the  route  of  the  said  line 
of  railway/'  there  was  granted  a  large  amount 
of  public  lands  and  a  free  right  of  way  through 
the  territories  of  the  United  States.  It  was 
made  the  duty  of  the  company  to  permit  any 
other  railroad  which  should  bfe  authorized  to 
be  built  by  the  United  States,  or  by  the  legis- 
lature of  any  territory  or  state  in  which  the 
same  may  be  situated,  to  form  running  connec- 
tions with  it  on  fair  and  equitable  terms.  The 
company  is  authorized  to  enter  upon,  purchase, 
or  condemn  by  legal  proceedings  any  lands  or 
premises  that  may  be  necessary  and  proper  for 
the  construction  and  working  of  said  road.  It 
Is  enacted  that  all  people  of  the  United  States 
shall  have  the  right  to  subscril)e  to  the  stock  of 
the  company  until  Uie  whole  capital  is  taken 
up;  that  no  mortgage  or  construction  bonds 
shall  ever  be  issued  by  said  company  on  said 
road,  except  by  the  consent  of  the  Congress  of 
the  United  States;  that  said  railroad,  and  any 
part  thereof,  shall  be  a  post  route  and  a  mili- 
tary road,  subiect  to  the  use  of  the  United 
States  for  postal,  military,  naval,  and  all  other 
government  service,  and  also  subject  to  such 
regulations  as  Congress  may  impose  restricting 
the  charges  for  such  government  transportation, 
and  that  said  company  shall  obtain  the  consent 
of  the  legislature  of  any  state  through  which 
any  portion  of  said  railroad  line  may  pass  pre- 
vious to  commencing  the  construction  thereof; 
Irat  said  company  may  have  the  right  to  put 
on  engineers  and  survev  the  route  before  ob- 
taining the  oooseat  of  the  legislature. 
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By  an  Act  approved  April  10, 1865,  the  Icgh 
lature  *of  the  state  of  Wisconsin  declared  [:S1 
that,  for  the  purposes  set  forth  in  said  Act  ci 
Conmss,  and  to  carry  the  same  into  fall  effect^ 
the  fforthem  Pacific  Railroad  Compaoy  wm 
vested  with  all  the  rij^hts.  powers,  privilege*, 
and  immunities  within  the  limits  of  the  suie 
of  Wisconsin  which  were  given  by  said  Act  of 
Conj^ress. 

It  IS  obvious  that  the  effect  of  thislegislatioa 
of  Congress  was  to  grant  the  power  to  oob- 
stnict  and  maintain  a  public  highway  for  the 
u^e  of  the  people  of  the  United  States,  and 
subject,  in  important  respects,  to  the  control 
of  Congress.    That  portion  of  its  road  that  bet 
within  the  state  of  Wisconsin  is  of  the  saaM 
public  character  as  the  portions  lying  ia  other 
states  or  territories.    Whatever  respect  may  be 
due  to  dedsions  of  the  courts  of  Wisconsin  de- 
fining the  character  and  powers  of  WiacoiMio 
corporations  owning  railroads,  the  scope  of 
those  decisions  cannot  be  deemed  to  inclode  the 
case  of  a  national  highway  like  that  of  the 
Northern  Pacific  Railroad  Company.    All  of 
the  great  transcontinental  railroads  were  ooe- 
structed,  under  Federal   authority,  throagk 
territories  which  have  since   become  lUiei 
Such  states  are  possessed  of  the  same  povcn 
of  sovereignty  as  belong  to  the  older  states. 
Hence,  if  the  contention  were  true  that  the 
state  of  Wisconsin,  through  its  Jodiciarr,  caa 
deprive  that  portion  of  the  railroad  within  its 
borders  of  its  national  character,  and  decian 
the  Northern  Pacific  Railroad  Company  to  be 
a  private  corporation  not  engaged  u  prooivit' 
ing  a  public  purpose,  the  same  would  be  tne 
of  the  other  states  through  which  the  road 
passes.    Such  a  contention,  we  think,  caanst 
be  successfully  maintained. 

Congress  has  power  *'to  regulate  comiccfce 
with  foreign  nations  and  among  the  sevefil 
states,"  and  to  * 'establish  postomoes  and  po« 
roads."  Const,  art.  1,  §  8,  par.  8  and  7.  At 
was  said  in  Pensaeola  TeUg,  Cb.  v.  Wetieru  U. 
Teleg.  Co,  96  U.  S.  10  [24:  HO].  The  gof 
emment  of  the  United  States,  within  ibeteope 
of  its  powers,  operates  upon  every  fool  of 
territory  under  its  Jurisdiction.  It  lefUalct 
for  the  whole  nation,  and  is  not  embmsMwl 
by  state  lines.  Its  peculiar  doty  Is  to  prolcei 
one  part  of  the  country  from  encroachmeo^ibT 
another  *upon  the  national  rights  which  [23 
belong  to  all;"  and  it  was  h^d,  that  a  law  of 
the  state  of  Florida  which  attempted  tocoefer 
upon  a  single  corporation  of  Its  own,  theexcla 
sive  right  of  transmitting  inteUigence  1»t  lelr 
graph  over  a  certain  portioa  of  its  territocy, 
was  inoperative  against  a  corporatloa  of  as- 
other  state,  where  Congress  had  enacted  **tbai 
any  telegraph  organized  under  the  laws  of  aaf 
state  should  have  the  right  to  oonstnict«  aaia 
tain,  and  operate  lines  of  telemph  throat 
and  over  any  portion  of  the  public  domsia  of 
the  United  States,  over  and  along  any  of  ike 
military  or  post  roads  of  the  United  telti.* 
and  where  such  other  corporation  had  second 
a  right  of  way  by  private  arrangements  with  iki 
owners  of  the  land.  Tbis  principle  hu  bus 
repeatediv  recognized  by  this  cooit  Id  mwmtt- 
oos  decisions.  Wuterm  U.  TVIst .  (k  ?.  Aw. 
106  U.  8.  460  [26: 1067]. 

In  Otfwrn  v.  Bankirth$  UniUi  atsfM^SI 
U.  S.  9  Wheat  817-«»  [6:  ttS-SM]:  ft  « 
held  that  a  suit  hr  or  against  a  eocporatloa  of 
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the  United  States  is  a  suit  arisiop^  under  the 
laws  of  the  United  States,  and  that,  on  juris 
diction  thus  attaching  in  the  Federal  courts, 
the  Judicial  power  is  extended  to  the  whole 
caae.  In  the  course  of  the  opioioo  Chief  Jus- 
tice Marshall  observed:  "The  charter  of  incor- 
poration not  onlj  creates  it,  but  gives  it  every 
faculty  which  it  possesses.  The  power  to  ac- 
quire rights  of  any  description,  to  transact 
business  of  any  description,  to  make  contracts 
of  any  description,  to  sue  on  those  contracts, 
to  given  and  measured  by  its  charter,  and  that 
charter  is  a  law  of  the  United  States.  This 
being  can  acquire  no  right,  make  no  contract, 
bring  no  suit,  which  is  not  authorized  by  a)aw 
of  the  United  States.  It  is  not  itself  the  mere 
creature  of  a  law,  but  all  its  actions  and  all  its 
ri^ts  are  dependent  on  the  same  law." 

In  Pkuifie  Railroad  Removal  (kues,  115  U.  S. 
1,  [29:  819];  Oibarn  v.  Bank  of  the  United 
States,  tvpra,  was  followed,  and  it  was  beld 
that  corporations  of  tbe  United  States  created 
by  and  organized  under  acts  of  Congress  are 
entitled  as  such  to  remove  into  the  circuit 
conrts  of  the  United  States  suits  brought 
against  them  in  the  state  courts,  on  the  eround 
that  such  suits  are  suits  ''arising  under  the 
23]  laws  of  the  United  States."  Ci  that  *case 
one  of  the  subjects  of  contention  was  as  to  tbe 
legal  character  of  the  Union  Pacific  Railway 
Company.  It  appeared  that  the  original  com- 
pany was  authorized  by  the  Act  of  Congress 
of  July  1,  1862,  to  extend  its  road  into  the 
state  of  Missouri — ^that  is,  "to  construct  a  rail- 
road and  telegraph  line  from  the  Missouri 
river  at  the  mouth  of  the  Kansas  river,  on  the 
south  side  thereof  [which  is  in  the  state  of 
Missouri],  so  as  to  connect  with  the  Pacific 
Railroad  of  Missouri,  to  the  aforesaid  point  on 
tbe  one  hundredth  meridian  of  longitude," 
namely,  the  point  where  the  Union  Pacific  was 
to  commence.  This  provision  looked  to  the 
establishment  of  a  continuous  line  of  railroad 
from  the  Mississippi  river  (the  eastern  terminus 
of  the  Pacific  Kailroad  of  Missouri)  to  the 
Pacific  Ocean;  and  this  court  said,  by  Mr,  Jus- 
tice Bradley:  "Tbe  power  assumed  by  Con- 
gress in  giving  this  authority  to  the  Kansas 
company  was  undoubtedly,  assumed  to  be 
within  the  power  'to  regulate  commerce 
among  the  several  states;'  and,  although  by 
an  act  of  tbe  legislsture  of  Missouri,  passed 
in  February,  1865,  tbe  consent  of  that  state  was 
also  given  to  the  extension  of  tbe  road  into  its 
territory,  and  to  its  connection  with  the  Mis- 
souri road,  the  fact  remains  that  the  company 
claimed  and  assumed  to  exercise  its  powers 
under  the  Act  of  Congress,  as  well  as  by  the 
consent  of  the  legislature  of  Missouri.  So 
that  the  risht  of  appropriating  the  property  in 
question  in  this  case  was  claimed  under  au- 
thority of  an  Act  of  Congress.  This  drcura- 
stance  adds  strength  to  the  claim  of  the  plain- 
tiff in  error  that  the  case  was  one  arising  under 
the  laws  of  the  United  Stotes." 

We  think,  therefore  that  when  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Wisconsin  was  called  upon,  in  the  present 
ease,  to  pass  upon  the  character,  powers,  and 
rights  of  the  Northern  Paciffc  Railroad  Com- 
pany, it  was  bound  to  regard  that  companv  as 
a  corporation  of  the  United  States,  created  for 
national  purposes  and  as  a  means  of  interstate 
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commerce,  and  not  to  applv  to  it  the  views  of 
the  Wisconsin  courts  pertaining  to  their  local 
railroads. 

Upon  the  principle  of  these  cases  it  is  obvious 
that  the  state  of  Wisconsin  at  least  after  ii  had 
given  its  consent  to  *the  Northern  Pacific  [24 
Kailroad  Cooipany  to  enter  into  its  territory  and 
construct  its  road,  and  such  consent  had  been 
acted  on,  could  not,  by  hostile  legislation,  ham 
per  and  restrict  that  company  in  the  manage- 
ment and  control  of  its  railroad,  nor  by  judicial 
decisions  of  its  courts  transform  a  corporation 
formed  by  national  legislation  for  national 
purposes  and  interstate  commerce  into  one  of 
local  character,  with  rights  and  powers  re- 
stricted b^  views  of  policy  applicable  to  state 
organizations. 

The  doctrine,  then,  of  the  courts  of  Wiscon- 
sin, that  it  is  not  competent  for  municipalities 
to  donate  money  or  lands  or  pledge  their  credit 
to  promote  the  construction  and  maintenance 
of  railroads,  because  the  latter  are  not  public 
in  their  character,  is  not  applicable  to  ll*e  pres- 
ent case,  for  the  reason  that  the  transaction  in 
question  was  not  the  case  of  a  donation  or  of 
a  pledge  of  credit  requiring  the  exercise  of 
the  taxing  power,  but  was  the  case  of  a  sale 
for  a  valuable  and  adequate  consideration, 
and  for  the  further  reason  that  the  Northern 
Pacific  Railroad  Company  is  a  corporation  of 
a  public  character  whose  road  is  a  highway 
and  post  road  for  national  uses  and  to  subserve 
interstate  commerce,  and,  therefore,  not  within 
the  scope  and  reason  of  the  decisions  relied  on 
by  the  plaintiffs  in  error. 

But  it  is  further  contended,  on  behalf  of  the 
plaintiffs  in  error,  that  whether  the  transac- 
tion between  the  county  and  the  company  was 
that  of  a  sale  for  a  sufiBcient  consideration,  or 
whether  the  Northern  Pacific  Railroad  Com- 
pany is  a  corporation  invested  with  powers  of 
a  national  origin  and  subjected  to  duties  of  a 
national  character,  were  not  questions  open 
for  consideration  in  the  court  below,  because 
of  the  case  of  Ellis  v.  Nort/iern  Pac.  R.  Co,  77 
Wis.  118. 

That  was  a  case  wherein  J.  F.  Ellis,  one  of 
the  plaintiffs  in  error  in  the  present  case,  had 
filed  a  bill  of  complaint  against  the  Northern 
Pacific  Railroad  Company  in  a  circuit  court 
of  tbe  state  of  Wisconsin,  seeking  to  quiet  his 
title  to  certain  lots  of  land.  These  lots  had 
been  conveyed  to  Ellis  by  Roberts,  who 
claimed  to  have  purchased  them  from  the  coun- 
ty *of  Douglas,  and  were  some  of  the  lots  [25 
sold  and  convened  by  that  county  to  the  North- 
ern Pacific  Railroad  Company,  but  were  not 
lots  included  in  the  present  controversy.  The 
railroad  company  demurred  to  the  complaint; 
tbe  circuit  court  overruled  tbe  demurrer;  from 
the  order  so  overruling  the  demurrer  an  appeal 
was  taken  to  the  supreme  court  of  Wisconsin; 
and  that  court  on  May  20,  1890,  affirmed  the 
order  of  the  circuit  court,  and  remanded  the 
cause  for  further  proceedings.  In  its  opinion 
tbe  court  said:  "There  is  nothing  to  distin- 
guish this  case,  or  to  take  it  oat  of  the  decision 
fn  the  Whiting  case;  for  if  the  county  could 
not  donate  money  or  securities  to  a  railroad 
corporation  it  could  not  give  its  lands,  which 
are  the  property  of  the  county." 

It  is  observable  that  the  court's  attention 
docs  not  seem  to  have  been  drawn  to  those 
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facts  which  are  calculated  to  justify  a  fioding 
Chat  the  transaction  was  a  sale  on  considera- 
tion, and  not  a  donation,  nor  to  the  real  char- 
acter of  the  Northern  Pacific  Railroad  Com- 
pany as  a  national  organization,  and  thus  dis- 
tinguish from  a  local  railroad  company,  which 
was  dealt  with  by  the  Wisconsin  courts  in  the 
Whiting  case.  This  inaticntion  bj  the  su- 
preme court  of  Wisconsin  to  such  important 
particulars  was  probably  occasioned  by  the 
fact  that  the  case  was  before  them  on  a  de- 
murrer by  the  company  to  the  complaint  of 
Ellis.  It  is  further  to  be  observed  that  no 
final  judgment  was  entered  by  the  supreme 
court  of  the  state,  but  the  cause  was  remanded 
Co  the  court  below  for  further  proceedings. 

Afterwards,  and  before  tbe  final  hearing  in 
the  state  circuit  court,  the  present  suit  or  the 
Northern  Pacific  liailroad  Company  acrainst 
Roberts  and  Ellis  came  to  a  bearing,  and  re- 
sulted in  the  decree  complained  of  la  this 
appeal. 

The  record  discloses  that  in  their  answer  to 
the  company's  bill  Roberta  and  EUis  alleged 
that  Ellis  had  brought  an  action  in  the  circuit 
court  of  Douglas  county  against  the  rrjlroad 
company,  which  was  then  |)endin^  nnd  unde- 
termined in  the  supreme  court  of  Wisconsin, 
but  they  did  not  pray  for  any  delay  or  with- 
holding of  decision  to  await  the  result  of  such 
case.  The  cause  was  put  down  for.  bearing 
261  upon  tbe  bill  *and  answer  on  November 
18, 1S90;  on  February  11, 189 1 ,  a  fl  nal  decree  was 
ordered  to  be  entered  in  favor  of  the  complain- 
ant, according  to  the  prayer  of  tbe  bilL 

The  record  also  discloses  that,  at  a  date  not 
distinctly  disclosed,  Roberta  and  Ellis  filed 
with  the  clerk  a  supplemental  answer,  setting 
up  the  derision  of  the  supreme  court  of  Wis- 
consin affirming  the  order  of  the  circuit  court 
overruling  tbe  demurrer  to  Ellis's  complaint 
as  a  judgment  in  bar  of  the  riizht  of  the  North- 
em  Pacific  Railroad  Compmy  to  proceed  in 
Its  suit  in  the  circuit  court  of  the  United  States, 
and  claiming  that  as  to  the  questions  so  de- 
cided by  the  state  courts  they  became  and 
were  by  said  Judgment  res  adjudieata.  The 
right  to  file  this  supplemental  answer  was  not 
granted  by  the  court,  nor  was  it  adverted  to 
in  its  opinion. 

Error  could  scarcely  be  imputed  to  a  court 
for  refusing  to  allow  an  amendment  or  supple- 
ment to  an  answer  after  the  case  had  pro- 
^;ressed  to  a  final  hearing,  nor  to  its  judgment 
ID  disregarding  the  allegations  of  such  pro- 
posed amendment.  But,  waiving  that  sug- 
gestion, and  regarding  the  matter  set  up  in  the 
supplementary  as  if  it  had  been  alleged  in 
the  original  answer,  we  are  unable  to  see  that 
the  decree  of  the  court  below  ought  to  have 
been  affected  by  anything  so  alleged. 

Tbe  suit  in  the  circuit  court  of  the  state  was 
brought  by  Ellis  to  quiet  title  to  lots  of  land 
which  were  not  in  controversy  in  the  Federal 
courts,  nor  was  Roberts  a  party  therein. 
While  it  may  be  conceded  that  the  decision 
rendered  in  the  state  court  was  decisive  as  be- 
tween Ellis  and  the  railroad  company  as  to 
the  title  to  the  lots  there  in  question,  yet  tbe 
circuit  court  of  the  United  States,  whose  juris- 
diction had  been  Invoked  as  to  other  pieces  of 
land,  and  with  other  parties  involvcKd,  could 
not  be  expected  to  suspend  its  in  action,  or  to 
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adopt  a  conclusion  of  the  state  court 

after  tbe  case  bad    been  submiitcd  oo  fi&aJ 

hearing  in  the  former  court. 

Nor  do  we  feel  bound  to  accede  to  tbe  con- 
tention that  this  court  ought  now  to  te»t  tbe  cor- 
rectness of  the  decree  of  the  court  below  by  ap- 
plyingto  it  the  views  of  law  upon  which  tbe  atale 
court  proceeded  in  the  c  <8e  before  it     As  we 
have  seen,  the  state  supreme  court  did  not  iteem 
to  have  before  it  *tbe  question  whether  [:27 
the  transaction  was  not  really  a  sale  and  ooc  a 
a  donation.    This  is  shown  bv  the  fUlecneat 
made  in  its  opinion.    EUii  v.  iforlfiem  Fae,  H. 
Co,  77  Wis.  118.     "The  lands  were  cooTpyed 
by  the  county  in  pursuance  of  *his  agreeineoi. 
and  it  is  midUiat  ths  transaction  was,  inflect, 
bnta  donation  of  its  property  to  the  company,  to 
secure  the  building  of  the  branch  of  tbe  rai. 
road  designated:  and  tbe  question  is«  cooU  tbe 
board  of  supervisors  of  the  county  dispose  nf 
tbe  property  of  the  county  in  this  way  by  Jo 
nating  it  to  the  railroad  '•ompanvr'  ^  tr.  as 
we  have  further  seen,  do  ibe  cbarart<rr  aod 
functions  of   the  Northern   Pacific  Railroad 
Company,  as  a  national  highway  and  iostra 
mentof  interstate  comraerce,  appear  to  have 
been  considered.    The  conclusion  in  tbe  so 
preme  court  of  Wisconsin  seems  to  have  been 
reached  upon  tbe  absumption  that  the  coMOiy 
had  donated  its  lands  without  consideratido  to 
a  railroad  company  organized  solely  undfr  t^e 
laws  of  Wisconsin.     It  is  apparent,  therefore, 
that  the  question  or  point  actually  litiAted  ta 
the  state  court  was  not  tbe  same  with  tbott 
before  tbe  Federal  court,  and  benoe.  u  the 
causes  of  action  in  the  two  courta  were  act  tbe 
same,  the  judgment  in  the  state  court,  wbDe  it 
might  determine  the  controversy  betweeo  tbe 
parties  to  It  as  respects  tbe  pieces  of  land  tbrrr 
in  question,  could  not  be  conclusive  io  soother 
action  upon  a  different  claim  or  demand.    Tbis 
distinction  was  clearly  recognized  In  tbe  rase 
of  CointoeU  T.  Sac  Oounl^,  94  U.  S.  85^  [U: 
107).     That  was   a   case  where   there  «S'^ 
brouglit  into  question  the  effect,  as  bet»<e« 
the  same  parties,  of  a  former  judgment  boUl 
ing  invalid  coupons  taken  from  tl^  same  ifocd 
with  those  In  a  second  suit,  and  it  was  tbcrc 
said:    "In  considering  the  operation  of  Xbn 
judgment  it  should  be  oornelD  mind  that  tbm 
is  a  difference  between  theeffectof  ajudrm^t 
as  a  bar  or  estoppel  against  tbe  prosecutioa  of 
a  second  action  upon  the  same  claim  or  de 
mand,  and  its  effect  as  an  estoppel  In  snoibrr 
action  between  tbe  same  parties  upon  a  differ- 
ent claim  or  cause  of  action.     In  tbe  forawr 
case  tbe  Judgment,  If  rendered  upon  ilsmeriu, 
constitutes  an  absolute  bar  to  suhsequeot  ac^ 
(ion.    It  is  a  finality  as  to  the  claim  ordemaa^ 
in  controversy,  concluding  parties  and  tbcat 
In  privity  with  them,  not  only  as  to  •every  [W 
matter  which  was  offered  and  received  to  idi- 
tain  or  defeat  tbe  claim  or  demand,  but  ai  to 
any  other  admissive  matter  wbicb  might  hsvs 
been  offered  for  that  purpose.     Thus,  for  ei- 
ample,  a  judgment  rendered  upon  a  proais* 
sory  note  is  conclusive  as  to  tbe  validity  of  Iks 
instrument  and  of  tbe  amount  due  upoa  H.  •>* 
though  It  be  subsequentlv  alleged  that  perfect 
defenses  actually  existed,  of  which  no  pncf 
was  offered,  such  as  forsrery,  waotof  coosiden- 
tion,  or  payment.    If  such  defenses  were  ooC 
presented  in  tbe  action  and  estabiisbed  byco» 
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petent  erideDCe,  the  subseqaenl  allegation  of 
their  existence  is  of  no  legal  consequence. 
The  jiidgnient  is  as  conclusive  so  far  as  future 
proceed!  Qgs  at  law  are  coDcerned,  as  though  the 
defenses  never  existed.  The  language,  there- 
fore, which  is  often  used,  that  a  judgment 
estops,  not  only  as  to  every  ground  of  recovery 
or  defense  actually  presented  in  the  action,  but 
also  2S  to  every  ground  which  might  have  been 
presented,  is  strictly  accurate  wlien  applied  to 
tbe  demand  or  claim  in  controversy.  Such  de- 
mand or  claim  having  passed  into  judgment. 
csnDot  airain  be  brought  into  litigation  between 
the  parties  in  proceedings  at  law  upon  any 
g^and  whatever. 

"But  where  the  second  action  between  the 
same  pa  rties  is  upon  a  different  claim  or  de- 
mand, the  judgment  in  the  prior  action  ope- 
rates as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  determi- 
nation of  which  the  finding  or  verdict  whs 
rendered.  In  all  cases,  therefore,  where  it 
sought  to  apply  the  estoppel  of  a  judi;ment 
renaered  upon  one  cause  of  action  to  matters 
arising  in  a  suit  upon  a  different  cause  of 
action,  tbe  inquiry  must  always  be  as  to  the 
point  or  question  actually  litigated  and  deter- 
mined in  the  original  action,  not  as  to  what 
mi^ht  have  been  thus  litigated  and  determined. 
OniY  upon  such  matters  Is  the  judgment  con- 
clusive in  another  action.  The  difference  in 
the  operation  of  a  judgment  in  the  two  classes 
of  judgments  mentioned  is  seen  through  all  the 
leading  adjudicaUons  upon  the  doctrine  of  es- 
toppel. 

"The  cases  usually  cited  in  support  of  the 
doctrine  that  the  determination  of  a  question 
directly  involved  in  one  action  is  conclusive  as 
V>  that  question  In  a  second  suit  between  the 
21>]  *8ame  parties  upon  a  different  cause  of 
action,  negative  the  proposition  that  the  estoppel 
can  extend  beyond  the  point  actually  litigated 
and  determined."  '*It  is  not  believed  that  there 
are  any  cases  going  to  the  extent  that  because 
in  the  prior  action  a  different  question  from 
that  actually  determined  might  have  arisen 
and  been  litigated,  therefore  such  possible  ques- 
tion is  to  be  considered  as  excluded  from  con- 
sideration in  a  second  action  between  the  same 
parties  on  a  different  demand,  although  loose 
remarks  looking  in  that  direction  may  Ss  found 
in  some  opinions.  On  principle  a  point  not  in 
litigation  in  one  action  cannot  be  receiveii  as 
conclusively  settled  in  any  sul)sequent  action 
upon  a  different  cause,  because  it  might  have 
been  determined  in  the  first  action.  Various 
considerations,  other  than  the  actual  merits 
may  govern  a  party  in  brining  forward 
grounds  of  recovery  or  defense  in  one  action, 
which  may  not  exist  in  another  action  upon  a 
different  demand,  such  as  the  smallness  of  the 
amount  or  the  value  of  the  property  in  contro- 
versy, the  diflSculty  of  obtaining  the  necessary 
evidence,  the  expense  of  the  litigation,  and  his 
own  situation  at  tbe  time.  A  party  acting  upon 
ODDsiderations  like  these  ought  not  to  be  pre- 
cluded from  contesting  in  a  subsequent  action 
other  demands  arising  out  of  the  sametransao- 
tipn.- 

It  was  accordingly  held  In  that  case  that  a 
party  plaintiff  who  bad  been  defeated  in  one 
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action'  upon  coupons  cut  from 'county  bonds 
because  he  failed  to  show  that  he  was  a  lx)na 
fide  holder  for  value,  was  not  precluded  from 
showing,  in  subsequent  action  brought  to  re- 
cover on  other  coupons  cut  from  the  same 
bonds,  that  he  was  such  bona  fide  holder  for 
value  of  such  other  coupons.  Under  this  con- 
tention the  plaintiffs  in  error  cite  Johnson  Co. 
V.  Wharton,  162  U.  8. 252  FSS:  429];  but  it  is  not 
inconsistent  with  OromtoeU  v..  Sac  County,  94 
U.  S.  852  [24: 1971,  which  indeed,  is  approved 
and  cited  at  length. 

Error  is  likewise  assigned  to  the  decree  be- 
cause the  bill  of  complaint  was  multifarious. 
This  assignment  is  sufficiently  disposed  of  by 
a  reference  to  Oaines  v.  Chew,  43  U.  8.  2  How. 
642  [11:  4111.  and  tbe  cases  therein  cited. 

It  is  further  argued  that  tbe  court  below 
erred  in  sustaining  a  bill  in  equitv  for  the  title 
to  land  of  which  the  complainant* was  not  [30 
in  possession.  The  bill  avers  that  the  railroad 
company  was  in  possession  of  the  lots  and  tracts 
of  land  described  in  the  bill.  Tbe  pleas  of 
Roberts  and  of  Ellis  deny  respectively  that  the 
company  was  in  possession  of  the  several  nieces 
of  land  claimed  by  them,  but  they  do  not  deny 
that  tbe  company  was  in  possession  of  the  lots 
claimed  by  Johnson,  the  co-defendant,  and 
they  made  the  following  averment  in  their 
answer:  "That  none  of  the  lots  or  tracts  of 
land  mentioned  and  described  in  said  bill  of 
complaint  were  at  the  time  of  the  commence- 
ment of  this  action  or  at  any  time  prior  or  sub- 
sequent thereto,  occupied  by,  or  in  the  posses- 
sion of.  the  complainant,  except  that  the  road- 
bed of  its  said  railroad  crosses  the  following 
described  tracts,  that  is  to  say,  lots  217,  889, 
etc.,  [Here  follows  an  enumeration  of  some 
twenty -five  tracts] — that  part  of  said  tracts  so 
crossed  by  said  road;  as  well  as  tbe  whole  of 
the  other  tracts  of  land  mentioned  and  desci  ibcd 
in  complainant's  bill,  are  vacant  and  unoccu- 
pied, and  have  so  remained  for  more  than  ten 
years  last  past" 

It  was  therefore  conceded  that  the  complain- 
ant was  in  actual  possession  of  a  portion  of  the 
lands,  and  that  tbe  defendants  were  not  in 
possession  of  the  balance,  which  are  stated  to 
be  vacant  and  unoccupied.  An  actual  posses- 
sion of  a  part  and  a  constructive  possession  of 
the  rest  would  clearly  bring  the  complainants' 
case  within  the  remedv  provided  by  tbest<ituto 
of  Wisconsin  (§  8184  Rev.  Slat.,  1878>  that 
any  person  having  possession  and  legal  title  to 
lands  may  institute  an  action  against  another 
person  setting  up  a  claim  thereto  to  quiet  the 
title  thereto.  And  in  Chapmnn  v.  Hrevoer,  114 
U.  8.  170  [29: 87],  we  held,  following  previous 
cases,  that,  in  such  a  case,  a  circuit  court  of 
the  United  States,  having  otherwise  jurisdic- 
tion in  the  case,  will  administer  thesatne  relief 
inequity  which  the  state  courts  can  grant. 
Nor  would  the  complainant,  in  the  present  case, 
have  any  remedy  at  law,  on  the  defendants' 
admission  that  the  lands  are  vacant  and  that 
they  are  not  in  possession  of  them.  Holland 
V.  Challen,  110  U.  8.  15  [28:  52]:  Whitehead  v. 
Shattuek,  188  U.  8. 146  [84:  873]. 

Upon  the  whole  we  are  of  opinion  that  the 
court  below  eommitted  n0  error,  and  ite  decree  ie 
accordingly  t^fflrmed. 
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81J  In  re  r6bERT  W.  BUCHANAi^,  Pe- 
tit iDoer. 

(See  8.  a  Reporter*!  ed.  81-81) 

Federal  question-^itate  judgment, 

L  Where  in  a  criminal  case,  the  only  claim  of  a 
Federal  question  made  in  the  state  court  was  on 
motion  for  new  jrial  and  was  that  the  verdict  of 
the  Jury  was  not  such  as  contemplated  by  the 
United  States  Constitution,  not  beinff  that  of  a 
lury  of  men  of  sound  mind  and  memory,  ihat  is 
not  a  specific  nasertioo  of  a  riffbt,  pririleffe  or 
imunity  under  the  Constitution  at  the  proper 
time  and  in  the  proper  way,  upon  the  denial  of 
which  this  court  can  re-examine  the  Judgment 
of  the  state  court  on  wdt  of  error. 

9,   The  physical  and  mental  condition  of  a  Juror 
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and  his  competency   to  return  a  Tcrfflet   li  a 
question  of  fact,  which  this  court  opoo  m  writ  «l 

of  error  to  a  state  court  in  an  action  at  lavc^ 
not  review. 

[No.  12,  Original] 
Argued  April  Ig,  1895,  Decided  April  TT.lSSi, 

APPLICATION  for  a  writ  of  error  to  tUi 
court  to  review  the  Jad/dnent  of  the  coon 
of  appeals  of  the  state  ot  New  York,  affirmis* 
the  Jadjcmeot  of  the  court  of  ^oera]  aescoot 
of  the  city  and  county  of  New  York  of  roo 
viction  and  sentence  to  death  of  Robert  W. 
Buchanan,  petitioner,  for  the  morder  oif  h» 
wife.    Applieation  denied. 
See  same  case  below,  145  N.  Y.  L 
The  facu  are  stated  in  the  opinion. 
Messrs.  J.  J.  Noah    and    Deaaia   A. 


Note.— ^8  to  jurisdiction  in  the  United  States 
Bupreme  Coui-t,  where  Federal  question  arises,  or 
where  are  drawn  inquestion  statutes,  treaty  or  Con' 
stittttlon,  see  notes  to  Martin  v.  Hunter,  ii  97.  Mat- 
thews V.  Zane,  2: 654,  and  Williams  v.  Norris,  6: 571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  conjlict  iHth  i4ate  eoU' 
stttutinn;  to  revise  decrees  of  state  courts  as  to  cofi- 
struction  of  state  laws,  see  notes  to  Hart  v.  Lam- 
phire,  7:  697,  and  Commercial  Bank  of  Cincinnati 
V.  BucldnRham,  12: 109. 

Jurisdiction  of  Federal  over  state  courts:  necessity 
ef  Federal  question;  what  constitutes  F*ideral  ques- 
tioiu  see  note  to  Hamblin  v.  Western  Land  Co.  87: 
287. 

Federal  question^  what  is;  when  considered. 

The  issue  as  to  whether  one  of  two  grants  from 
a  former  orovemment  was  forfred  or  obtHined  by 
fraud  does  not  involve  the  denial  of  a  riffhtor  title 
set  up  under  a  treaty  orstatute,  or  present  a  Fed- 
eral question.  California  Powder  Works  ▼.  Davis, 
151  U.  S.  889  (88: 306). 

A  state  Judgment  that  a  grant  from  the  United 
States  passed  no  title  or  right,  as  against  the  sub- 
■equent  deeds  from  the  state,  in  lands  below  high 
water  mark,  presents  a  Federal  question  within  the 
appellate  Jurisdiction  of  the  Supreme  Court  of  the 
United  SUtes.  Sbiveiy  v.  Bowlby.  152  U.  S.  1  r38:82>. 

The  overruling  of  a  defense  in  a  state  court  pre- 
ients  a  Federal  question  where  the  defense  was 
that  plaintur  was  subject  to  an  order  of  the  United 
States  circuit  court  requiring  claims  against  a  re- 
oeiver  to  be  prosecuted  by  intervention  within  a 
certain  time,  and  must  resort  to  that  court  for  the 
collection  of  his  claim  and  could  not  recover  a 
Judgment  in  personam  collectible  by  ordinary  pro- 
cess, and  that  his  claim  was  tarred.  Texas  &  P.  R. 
Go.  V.  Johnson,  151  U.  8. 81  (88:  81). 

The  construction  of  a  state  statute  an<f  following 
mortgage,  by  the  state  court,  if  the  queetion  is  suffi- 
ciently broad  to  sustain  the  state  Judgment,  re- 
quires that  the  case  must  bedismissc(L  Miller  v. 
Anderson,  CMilier  v.  Bwann**)  150  U.  S.  182  (87: 
1028). 

A  definite  issue  as  to  the  validity  of  a  state  statute 
nnder  the  United  States  Constitution,  or  the  pos- 
session of  a  right  under  such  Constitution  must  be 
distinctly  deducible  from  the  rocord  l)erore  the 
state  court  can  be  held  to  have  di«  posed  of  such  a 
Federal  question  by  its  decision.  Powell  ▼.  Bruns- 
wick County  Suprs.  160  U.  8.  438  (37: 1184). 

A  state  decision  is  not  reviewable  on  the  ground 
of  a  Federal  question  as  to  the  constitutionality  of 
statutes  as  to  the  composition  of  debts,  when  it  de- 
cides that  the  creditor  is  precluded  from  contest- 
ing the  statute  by  accepting  composition  under  it, 
Eustis  ▼.  fioilea,  ISO  U.  a  861  (87:  iai>. 
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Tbc  decision  of  a  state  court,  that  under  tbestaia 
statute  a  person  must  exhaust  bis  reokedy  befora 
the  state  l>oard  of  equalisation  before  be  hsa- 
titled  to  bring  suit  In  equity  to  rcsuain  the  ooMco 
tion  of  taxes,  raises  no  Federal  questkm.  Xocttara 
Pac  B.  Co.  ▼.  Patterson.  IM  U.  S.  ISO  (»:  Su. 

The  construction  which  tbe  higbcft  cDort  of  a 
state  places  upon  its  own  judgment,  and  mder 
which  construction  it  holds  that  a  party  them* 
has  not  been  ruilty  of  contempt,  preaeots  do  fW- 
oral  question.    Newport  Ugbt  Co.  t.  Mewpoa 

151  U.S.  527  (88:1^). 

A  claim  to  constitutional  protection  of  rffta  si 
a  widow,  presents  no  Federal  questkm.  wbsa  a 
state  court  holds  that  by  her  conduct  the  pai^n 
eittopped  to  claim  any  such  liirtat.    laraal  v.  lithar 

152  U.  a  855  (88:  474). 

No  Federal  question  Is  raised  by  an  ohjecba 
that  a  state  statute  allows  condenmatioa  wli^ 
out  notice,  where  the  statute  is  cooatrued  by  ths 
state  courts  to  require  notice.  Baltimore  TrMtlsa 
Co.  V.  Baltimore  Belt  B.  Co.  161  U.  8. 187  (Ik  hA 

Where  the  Judgment  of  the  hiffbest  court  of  a 
state  gives  effect  to  a  state  law  which  tsdiiaed  bf 
the  unsuccesslul  party  to  impair  the  oootnctiM 
out  and  relied  on,  the-Bupreme  Court  of  the  UniHi 
States  has  Jurisdiction  to  determine  the  i|iii  turn 
whether  such  a  contract  exists  as  daiaed.  aai 
whether  the  state  law  complained  of  impaln  to 
obligation.  Mobile  &0.  U.  Co.  ▼.  Tpppcwea.  g 
U.  8. 486  (88: 796). 

Where  it  appears  that  some  title,  right,  priTikfik 
or  immunity,  on  which  the  recovery  depeiMK  vdl 
be  defeated  by  one  construction  of  tbe(;oiant»> 
tion  or  a  law  of  the  United  States,  or  sustttocd  hf 
the  opposite  construction,  the  case  is  one  sxmme 
under  the  Constitution  or  laws  ot  the  Loistri 
States.    Cooke  v.  Avery,  147  U.  S.  375  (87:  an , 

The  Judgment  of  a  state  court  in  a  proceedMf 
for  mandamus  may  be  subject  to  ro\iev  bjr  tkt 
Supreme  Court  of  the  United  States,  if  •  Frdtnl 
question  is  involved.  MoPhenoo  t.  Ulackar,  Ul 
U.  S.  1  (36: 800>. 

A  real,  and  not  a  flctittoua.  Federal  qocAJoa  to 
essential  to  the  Jurisdiction  of  the  Supreme  CMrt 
of  the  United  States  over  the  JudgmenU  of  mats 
courts.  Hamblin  v.  Western  Land  On.  147  U.  &  Sa 
(87:267). 

Tbe  INLTO  averment  of  a  Flederal  questioa  nasi 
in  all  cases  sufficient.  There  must  bs  at  1m0 
color  of  ground  for  such  averment.  Hai****  *• 
Western  Land  Co.  supra. 

Where  no  question  la  raised  as  to  tbe  valiillj  <* 
a  statute  of  the  United  Statea,  but  vatrttf  0 
to  tbe  application  of  tbe  atatuta  u>  the 
Federal  question  arisea.  OameronT.Ualiedl 
146  U.  8. 688  (86: 1077). 

Whetbar  due  fkdth  and  eradit  were  denied  br  ^ 
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Bp^HUmBy  and  Georg$  W.  Gibbons  In  support 
01  petition. 

Jfettr9.  John  D.  Lindsay  and  John  R 
FeUow»  in  opposition. 

Mr,  0%f<f«/tf«ft6e  Fuller  delivered  the  opin- 
ion of  the  court: 

Petitioner  was  tried  in  the  court  of  general 
sessions  of  the  city  and  county  of  New  York 
upon  an  indictment  chargiofi^  him  with  the 
murder  of  his  wife,  hy  poison,  April  22, 1892. 
The  trial  was  commenced  March  20,  1898,  and 
wii!i  concluded  April  26  following  by  the  ren- 
dition of  a  verdict  of  guilty.  A  motion  for  a 
new  trial  was  denied,  and  petitioner  was  sen- 
tenced August  14, 1898,  to  the  punishment  of 
death  upon  a  day  within  the  week  commenc- 
ing October  2, 1898,  and  on  the  seventeenth  of 


August  he  appealed  to  the  court  of  appeals. 
The  appeal  was  argued  before  that  court  Jan- 
uary 21,  1895.  and  the  judgment  affirmed 
February  26,  1895.  The  execution  of  petition- 
er  was  again  appointed  for  the  week  commen- 
cing Apnl  22.  Application  is  made  for  a  writ 
of  error  to  this  court  upon  the  ground  that 
petitioner's  trial,  conviction,  and  sentence  are 
m  contravention  of  the  Constitution  of  the 
United  States  in  that  * 'petitioner  is  sought  to 
be  deprived  of  life  without  due  process  of  law," 
and  in  "that  he  was  not  tried  by  an  impartial 
jury  of  the  state  and  district  *wberein  [33 
the  crime  was  committed."  In  the  sixty  sixth 
speciGcation  of  his  motion  for  a  new  trial  de- 
fendant alleged  that  "the  verdict  of  the  jury 
is  not  such  a  verdict  as  is  contemplated  by  the 
Constitution  of  the  United  States  or  the  con- 


ooart  of  •  state  to  a  judgment  rendered  in  another 
state  is  a  Federal  question,  of  which  the  Supreme 
Court  of  the  United  States  has  Jurisdiction  on  writ 
of  error.  Huntinfftoa  v.  AttrUU  14A  U.  8.  057  (86: 
11S3). 

Whether  bonda  of  a  state  stolen  by  the  treasurer 
of  the  state  and  put  into  circulation  are  valid  obli- 
mUona  of  the  state,  in  the  hands  of  innocent  hold- 
en.  Is  not  a  Federal  question.  Bier  v.  McGehee,  148 
U.  8. 137  (87: 897). 

Tbe  decision  of  a  state  court  as  to  whether  or 
not,  under  the  law  of  tbe  state,  the  title  which 
had  passed  from  tbe  United  States  to  a  probate 
Judge  had  passed  from  him  to  another  person,  does 
not  present  a  Federal  question.  Che  ver  v.  Homer, 
IIS  U.  8. 122  (85: 506). 

Where  one  was  exercising  an  authority  as  re- 
ceiver under  an  order  of  the  Federal  court,  and 
claimed  immunity  as  such  receiver  from  suit  witb- 
out  the  previous  leave  of  such  court  and  tbe  state 
dedtdon  was  adverse  to  eucb  claim,  he  wan  entitled 
to  a  review  of  such  ruling,  in  the  Supreme  Court 
of  tbe  United  States.  McNulta  v.  Locbridge,  141 
U.  8. 8S7  (86: 796). 

A  claim  of  exemption  from  taxation  as  an  im- 
mnoity  under  tbe  Constitution  and  laws  of  tbe 
United  States  raises  no  Federal  question,  where  tbe 
exemption  is  sustained  by  the  state  court  and  the 
reasoning  of  the  court  cannot  be  availed  of  as  a 
denial  of  the  immunity.  Tyler  v.  Cass  County 
IIS  U.S.  288  (86: 1016). 

A  decision  of  a  state  oonrt  that  the  exemption 
from  taxation  in  a  railroad  company^s  charter  did 
not  attach  to  certain  lands  in  question,  and  that 
tbey  were  subject  to  taxation,  does  not  raise  any 
Federal  quesiion.  St.  Pnul,  B1L&B1LB.C0.  v.Todd 
County,  142  U.  S.  282  (35: 1014). 

Where  a  national  bank  organized  from  a  state 
bank  is  held  liable  by  a  state  court  to  pay  bills  made 
by  such  state  bank  and  tbe  national  bank  claims  im- 
munity under  tbe  Notional  Banking  Act  from  such 
liability,  a  claim  of  Federal  immunity,  is  presented 
which  gives  the  Supreme  Court  of  the  United 
States  Jurisdiction  to  review  the  state  decision. 
Metropolitan  Nat.  Bank  ▼.  aaggett,  141  U.  8. 680 
(36:841). 

The  Sapreme  Court  of  the  United  States  cannot 
review  tbe  construction  given  by  a  state  court  to 
an  ordinance  of  a  city  tberein  as  a  contract,  Hen- 
derson Bridge  Co.  v.  Henderson,  141 U.  8. 879  (86: 
lOO). 

The  question  whether  oertain  bonds  of  a  state 
were  sold  by  tbe  governor  of  the  state,  within  the 
authority  vested  in  him  by  the  law  under  which 
they  were  issued  by  being  exchanged  for  sugar, 
and  were  therefore  valid  obligations  of  the  state 
which  could  be  funded  under  its  statute,  is  not  a 
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Federal  question.  Sage  v.  Louisiana  Board  of  Li- 
quidation, 144  U.  S.  647  (86: 677). 

Whetber  or  not  a  state  adjudication  upon  the 
fundability,  under  a  state  statute,  of  tbe  first  bonds 
of  tbe  state  of  the  same  series,  could  be  pleaded  in 
the  state  court  as  an  estoppel  to  a  proceeding  for 
the  fundability  of  other  bonds  of  the  same  series,  is 
not  a  Federal  question.  Adams  ▼.  Louisiana  Bosird 
of  Liquidation,  144  U.  8. 661  (86: 578). 

The  decision  of  a  state  court  involving  the  denial 
of  a  right  or  privilege  under  the  Constitution  and 
laws  of  the  United  States,  upon  which  the  deteiv- 
mlnation  of  whether  plaintiff  in  error  was  a  citi- 
zen of  the  United  States  or  not  depended,  is  re- 
viewable by  the  Supreme  Court  of  tbe  United 
States.    Boyd  v.  Nebraska,  148  U.  8. 186  (86:  103). 

Where  tbe  liability  sought  to  be  enforced  is 
founded  on  tort,  and  does  not  arise  out  of  any  con- 
tract relations,  the  question  of  the  impairment  of 
tbe  obligation  of  a  contract  does  not  arise.  Winona 
&  St.  P.  R.  Co.  V.  Plainvlew,  148  U.  8. 871  (86: 191). 

The  Supreme  Court  of  the  United  States  cannot 
review  Judgments  of  state  courts  on  tbe  ground 
that  they  refuse  to  give  effect  to  valid  contracts  or 
impair  the  obligation  of  contracts,  where  tbe  ob- 
ligation is  not  impaired  by  law  of  the  state.  St, 
Paul,  M.  &  M.  B.  Co.  ▼.  Todd  County,  142  U.  8. 288 
(35: 1014). 

The  fact  that  the  supreme  court  of  a  state  does 
not  acquiesce  in  the  correctness  of  a  decision  of  the 
circuit  court  of  the  United  States  in  another  case 
between  other  parties,  as  to  the  liability  of  a  town 
on  bonds,  does  not  constitute  a  Federal  question. 
Winona  &  St.  P.  R.  Co.  ▼.  Plainview,  supra. 

Before  the  Supreme  Court  of  the  United  States 
can  be  asked  to  determine  whether  a  statute  has 
impaired  the  obligation  of  a  contract,  it  should  ap- 
pear that  there  was  a  le;;al  contract  subject  to  im- 
pairment. New  Orleans  v.  New  Orleans  Water* 
works  Co.  143  U.  8.  79  (86:  943). 

The  question  of  the  consolidation  ef  several  of- 
fenses In  one  complaint  is  purely  a  matter  of  state 
practice,  and  involves  no  Federal  question.  0*Neil 
V.  Vermont,  144  U.  8. 888  (88:  450). 

Tbe  decision  of  a  state  court  in  favor  of  defend- 
ant in  an  action  to  recover  land  granted  to  cer- 
tain Indians  by  tbe  United  States  under  the  treaty 
Prairie  du  Chien,  being  against  tbe  validity  of  tbe 
authority  of  the  President  to  approve  a  deed  of 
such  land  thirteen  years' after  the  execution  of  the 
deed,  raises  a  Federal  question.  Pickering  v. 
Lomax,  145  U.  8.  810  (86:  716). 

Tbe  decision  of  a  state  court  that  the  state  is  es- 
topped by  its  acts,  silenco  and  acquiescence,  does 
not  present  a  Federal  question.  Michigan  v.  Flint 
&  P.  M.  B.  Co.  162  U.  &  868  (88: 478). 
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stitutioQ  of  tbe  state  of  New  Tork.  Tbe  only 
Terdict  recognized  thereunder  is  that  of  a  jury 
of  twelve  meu  of  sound  mimi  and  memory, 
which  this  verdict  is  not."  This  seems  to 
iave  been  tbe  only  claim  of  a  Federal  question 
made  in  tbe  state  courts,  and  falls  far  short  of 
that  specific  assertion  of  a  right,  privilege  or 
immunity  under  the  Constitution,  at  the  prop- 
er time  and  in  the  proper  way.  upon  the  de- 
nial of  which  this  court  is  eniiilcd  to  re-ex- 
amine the  judgment  of  a  state  court  on  writ 
of  error. 

Assuming  it  as  sufficient,  however,  tbe  con- 
tention of  petitioner  is  thus  set  forth  in  his 
petition: 

**Your  petitioner  further  alleges  in  support 
of  his  averments  that,  upon  tbe  trial  of  said 
case,  one  Paradise,  one  of  the  petit  jurors  em- 
paneled therein  became  mentally  incapaci- 
tated, add  was  not  in  condition,  mental  and 
physical,  to  be  consulted  and  was  not  consult- 
ed by  his  fellow  jurors  while  deliberating 
thereon;  that  by  reason  of  his  said  mental  and 
physical  incapacity  he  was  absent  from  the 
jury  room  for  nearly  three  hours,  separaje  and 
apart  therefrom,  and  in. company  with  a  phy- 
fician  and  another  person  then  and  there  at- 
tending him;  that  others  of  the  jury  were  al- 
lowed to  separate  and  communicate  with  out- 
side parties  pending  deliberations  upon  the 
verdict;  that  when  fiually  called  into  court  for 
the  purpose  of  delivering  the  verdict  of  said 
jury,  Paradise's  mental  and  physical  incapa- 
city had  not  ceased,  and  he  was  still  mentally 
and  physically  incapacitated  from  participat- 
ing in  and  rendering  bis  assent  to  tJie  verdict 
of  said  jury;  and  that  therefore  said  verdict 
was  not  rendered  by  a  competent  and  impartial 
jury,  all  of  which  petitioner  avers  will  be 
ahown  by  the  record. 

**And  your  petitioner  further  represents 
that,  notwithstanding  the  evident  mental  and 

ghysical  incapacity  on  the  part  of  said  juror, 
^aradise,  the  court  refused  to  recognize  tbe 
same  and  ordered  that  tbe  said  incapacitated 
33]  juror  be  embraced  with  *his  fellow  jury- 
men in  considering  and  rendering  their  verdict, 
and  thereby  tbe  jury  was  rendered  partial  and, 
in  fact,  the  verdict  emanated  from  only  eleven 
Jurors,  of  which  the  record  duly  attests,  and 
whereof  your  petitioner  is  ready  to  submit 
record  proof." 

Id  respect  of  these  matters  tbe  court  of  ap- 
peals. People  V.  Buchanan,  145  N.  T.  1,  89, 
said: 

"After  tbe  jury  had  retired,  an  incident  oc- 
curred, which  has  been  made  much  of  and 
which  constituted  the  basis,  in  part  of  a  mo- 
tion for  a  new  trial.  The  Jury  retired  in  the 
afternoon  of  April  25th.  In  the  evening  of 
the  day  following,  they  w'ere  taken  over  to  a 
hotel  for  their  dinner.  Paradise,,  one  of  their 
Dumber,  was  taken  suddenly  ill  and  fainted. 
A  physician  was  called  in,  who  found  him 
first  unconscious  and  then  delirious.  He  had 
him  removed  to  another  room,  where  he  treat- 
ed him  professionally.  A  report  of  tbe  occur- 
rence was  made  to  the  recorder;  who  sent  for 
and  examined  tbe  attending  physician,  in  the 

Sresence  of  the  district  attorney  and  of  the 
efendant's counsel.  He  gave  a  description  of 
what  had  taken  place  and  of  what  he  had 
done.    He  gave  hia  opinion  that  the  attack 

886 


bad  been  caused  by  tbe  mental  strain  and  be 
thought  the  juror  might  tie  able  to  come  to 
the  court  after  a  while.  Later  in  tbe  evening, 
the  juror,  having  improved,  was  brousht  over 
and  took  his  seat,  with  his  associates,  in  ibe 
jury  box.  It  appeared  that  they  had  agree  1 
upon  a  verdict  before  the  illness;  but  the  r^ 
corder  thought  it  inadvisable,  under  tbe  cir- 
cumstances, to  then  receive  their  verdict:  ad 
vising  them  to  again  retire  and  confer.  Tbey 
diii  so  and  shortly  returned  with  tlieir  veidicf. 
Upon  the  facts,  as  they  were  made  to  appear, 
there  was  nothing  to  warrant  the  trial  judte 
in  refusing  to  receive  the  verdict 

'^Subsequently,  however,  upon  tbe  bearini; 
of  the  motion  for  a  new  trial,  certain  other 
facts  were  made  to  appear,  which  we  htre  con- 
sidered carefully,  with  the  view  of  af^ertainioc 
whether  they   furnish  any  sufficient   retfoa 
for  believing  that  tbe  verdict  of  tbejaryvat 
not  properly  or  fairly  reached.    Onebrauchol 
tbe  motion  was  based  on  the  ground  that  tbeie 
had  been  an  illegal  separation  of  the  juroni 
Affidavits  were  *read,  showing  'hat  upon!  34 
the  removal  of  the  sick  juror  tiom  tbe  room  ia 
which  he  and  his  fellow  jurors  were  dioioc 
together,  the  other  jurors  separated;  sonoe  hjo- 
niug  to  and  from  the  sick  man's  room  ^Mi 
others  ^ oing  in  other  directions  and  ak>oe.    la 
opposition  were   read    the   affidavits  of  tbs 
jurors  and  of  tbe  court  officers;  to  tbe  effect  tbtt 
the  jurors  were  always  in  charee  of  tbeofflcen; 
that  none  of  them  were  ever  alone  and  that  ■• 
communication  was  had  with  tbem  by  any  per- 
son in  reference  to  the  case.  Upon  these  proofs, 
it  was  discretionery  with  the  tiial  court  to  order 
a  new  trial,  or  not.  and  with  tbe  exerdse  of 
its  discretion  we  will   not  interfere.     Code 
Grim.  Proc.  g  465,  subd.  8.    It  wsa  a  quft- 
tion  of  fact  and  I  think  the  judicial  discretiot 
of  the  learned  recorder  was  well  exercind.  ia 
having  regarded  the  involuntarv  separatioii  of 
the  jurors  as  working  no  possible  prejudice  to 
the  defendant.    The  second    branch  of  the 
motion  for   a  new  trial  was  passed  oo  tbt 
ground  that  the  attack,  which  the  juror.  Pan- 
disc,  suffered  from,  was  an  expression  of  t 
generally  deranged    judgment    and  that  bii 
mind  could  not  have  been  clear  and  sound,  or 
capable  of  judgment,  for  some  hours  befon 
and  after.    In  support  of  that  gronod,  tte 
affidavits  of  several  distincruished  pbysidsM 
and  alienists  were  produced  and  read.    It  wm 
their  opinion,  upon  the  statement  of  the  pbr- 
sician.  who  attended  the   said  juror,  of  tbs 
juror's  son  and  of  otbers,  detaihng  wbtt  ksd 
occurred,  that    the  attack  was    epileptic  is 
character.    They,  in  substance,  thourbt  ited- 
denced  a  confirmed  epileptic  condition  sad  Is- 
dicated    a  mental  disturbance,   which  iMHt 
have  existed  for  several  hours  and  must  htfi 
rendered  his   mental   action    unreliable  sad 
valueless.    In  opposition  to  these  opioioii, 
were  read  affidavits  by  several  other  phjii- 
cians.  expert  in  mental  diseases,  who  bad  osdi 
a  personal  examination  of  the  juror  and  who 
gave  it  as  their  opinion  that  there  was  do  pe^ 
ccptible  indication  of  epilepsy,  or  of  parerii 
and  that  he  was  in  full  possession  of  bit  facot* 
ties.    Upon   Paradise's  slatemeors  m  to  kit 
past  life,  tbey  were  of  tbe  opinion  tbtt  be  bad 
never  suffered    from    epilepsy  or    inanity. 
They  thought  the    symptons  of  his  attack 
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were  those  of  neryoos  exhaustion  and  of  hyt- 
tcria,  induced  by  the  close  coDfiDemeDt  and  the 
d5]*loDg  continued  strain  upon  him  in  the  per- 
formaoce  of  his  duties  as  a  juror.  His  own 
affidavit  w^sread,  denyingever  bavingsuffered 
from  epileptic  attacks.  He  narrated  the 
occurrences  in  the  jury  room  and  stated  that 
after  the  first  ballot,  when  he  had  voted  'not 
guilty/  he  had  upon  each  subsequent  ballot 
voted  'guilty/  and  that  the  jury  bad  agreed 
upon  their  verdict  before  they  went  to  the 
hotel  for  their  meal.  He  stated  that  he  felt 
well  when  be  came  back  to  court  and  was  able 
to  deliberate.  He  gave  the  facts  about  his 
past  life  and  he  showed  that  the  day  after  the 
ct>nc]us'on  of  the  trial  he  had  gone  away  on 
business  and  remained  away  until  June,  bielog 
in  the  full  possession  of  his  health  and  facul- 
ties. The  affidavits  of  physicians,  who  had 
known  and  attended  him  in  the  past,  stated 
that  be  had  never  manifested  any  epileptic 
aymptoDs,  or  any  form  of  nervous  disease. 
Other  affidavits,  by  his  employer  and  by  bis 
fellow  jurors,  were  read  to  show  bis  mental 
competency. 

"The  recorder,  in  denying  a  new  trial,  had 
before  him  the  conflicting  opinions  of  the  ex- 
perts, the  facts  stated  in  the  affidavits  and 
those  within  his  own  observation.  It  cannot 
be  said  that  the  defendant  made  out  a  case  of 
mental  incompetency  in  the  juror.  While  the 
opinions  of  the  physicians,  secured  by  him, 
seemed  to  give  support  to  his  theory  of  a 
mental  or  nervous  disease  in  the  juror,  which 
incapacitated  him  to  deliberate  or  confer  upon 
his  case,  they  were  not  based  upon  any  per- 
sonal examination,  but  were  premised  upon 
the  statements  given  them.  In  view  of  the 
evidence  as  to  his  physical  and  mental  condi- 
tion upon  actual  examination,  as  to  the  facts 
of  his  past  life  and  of  his  condition  for  weeks 
after  the  trial,  the  learned  recorder  could  not 
well  have  decided  otherwise  than  he  did  and  I 
think  we  must  agree  with  him  that  the  opin- 
ioos  of  the  experts  for  the  people  were  war- 
ranted by  the  evidence  and  that  those  of  the 
defendant's  experts  were  not 

**The  elaborate  opinion,  which  he  delivered 
upon  the  denial  of  the  motion  for  a  new  trial, 
contains  a  conscientious  and  able  review  of 
the*  que«ition  and  is  perfectly  satisfactory." 

It  will  be  seen  from  this  statement,  which  suf- 
361  fficiently  summarizes  *the  circumstances 
disclosed  by  the  record,  that  the  question  in  re- 
lation to  the  physical  and  mental  condition  of 
the  juror  and  bis  competency  to  return  a  ver- 
dict was  a  ouestion  of  fact,  and  this  court  up- 
on a  writ  of  error  to  the  highest  court  of  a 
state  in  an  action  at  law  cannot  review  its 
iufi^ment  upon  such  a  question.  Dower  v. 
Bidiarda,  151  U.  S.  658,  664  [88:  805.  807]  and 
cases  cited.  We  are  unable,  therefore,  to  dis- 
cover any  ground  justifying  the  granting  of 
the  writ  applied  for.  Andreioi  v.  Stoartz,  ante, 
442;  Lambert  v.  Barrett,  ante,  865;  Ex  parte 
Kemmler,  186  U.  8.  486  [84:  5191;  CaldwU  v. 
Terae,  187  U.  8.  693  [84:  816];  MeNuUy  v. 
California.  149  U.  8.  645  [87:  8821:  MeKane 
V.  JJureton,  158  U.  a  684,  687  L88:  867,  868]. 
Application  denied 
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Plff.  in  Err., 

A.  R  PACE, 

(See  8. 0.  Beporter*B  ed.  SMOl) 

Bzeeption,  when  neeeteary—ijeneral  exceptianF^ 
eeveral  propoeitiane — excepted  en  masee. 

"L  An  exception  to  necessary  in  order  to  a  review 
of  an  alleged  error  to  the  admission  of  evidence; 
that  an  objection  is  made  and  overruled  is  not 
sufficient. 

8.  A  flreneral  exception  to  the  refusal  of  a  series 
of  instructions  will  not  t>e  cousldered  if  any  one 
of  the  propositions  be  unsound. 

8.  In  a  suit  by  a  drover  for  injuries  received  while 
on  a  stock  train  by  its  being  while  broken  io  two, 
run  into  by  the  train  following,  a  general  excep* 
tion  is  insufficient  to  the  charge  that  if  the  con- 
ductor told  a  brakeman  to  go  bnck  and  flag,  and 
told  plaintiff  the  train  was  following  and  he  had 
better  watch  for  it  and  get  out  of  the  way.  that 
would  not  be  such  warning  as  to  make  plain tifTs 
negligence  contributory,  unless  he  knew  of  the 
danger  in  time  to  avoid  the  injury;  that  the  jury 
must  consider  that  plaintiff  has  a  right  to  rely 
upon  the  rules  being  obeyed  and  all  proper  pre- 
cautions taken  to  warn  the  approaching  train, 
and  that  he  must  be  warned  so  that  a  reasonable 
man,  using  ordinary  care,  could  have  avoided 
the  danger. 

4.  If  one  proposition  of  several  is  correct,  and  all 
are  excepted  to  en  fitosse,  the  exception  cannot 
be  sustained. 

[No.  828.1 

Argued  Jan.  SI,  1896.    Decided  Apr.  tt,  1896. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 
see, to  review  a  judgment  in  favor  of  the  plain- 
tiff, A.  R.  Pace,  against  the  defendint,  The 
Newport  News  &  Mississippi  Valley  Com- 
pany, for  damages  for  personal  injuries  re- 
ceived through  the  negligence  of  the  defendant 
AtHrtned. 

Statement  by  Mr.  ChirfJuitice  Fullert 
This  was  an  action  for  damages  instituted  by 
Pace,  a  citizen  of  Tennessee,  against  the  New- 
port News  <&  Mississippi  Valley  Company  and 
the  Chesapeake,*  Ohio  &  Southwestern  Rail- 
road Company,  in  the  circuit  court  of  Dyer 
county,  Tennessee,  and  subsequently  removed 
into  the  Circuit  Court  of  the  United  States  for 
the  eastern  division  of  the  Western  District  of 


NOTX.— ^  to  eontriimtory  negligence;  imputed 
neglioenee  of  parent  or  ehUd  or  hxteband  or  driver; 
inUxBication,  tee  note  to  Union  Pac  B.  Ck).  v.  Bots- 
f  ord,  86:  784. 

A8  to  HabUity  itf  rattroad  eompaniea  toewttehmen 
or  braikemen  for  injuries  while  eoupiing  can:  vio^ 
lotion  of  rules^  see  note  to  Kohn  v.  McNulta.  87:  ISO. 

As  to  what  particularity  in  exceptions  is  neceswry 
in  order  to  a  review  in  appellate  court;  general  ex- 
eeption  or  ot>jection^  when  not  svJUicient,  see  note  to 
Moore  t.  Bank  of  Metropolis,  10: 172. 

ABtowhatqueetions  the  United  Stales  Supreme 
Court  Witt  review  on  writ  or  error:  biUcf  exceptional 
••6  nets  to  Parks  v.  Turner,  13: 8881 
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the  Tennessee  by  Newport  News  &  Mississippi 
37]  *Valley  Company,  under  tbe  fourth  pnra- 
ffraph  of  section  2  of  the  Act  of  August  18, 18S8 
Stat,  at  L.  488,  chap.  866)  on  tbe  ground  of  {'45 
prejudice  or  local  influence.  Soon  after  tbe 
removal  the  case  was  discontinued  as  to  the 
Chesapeake,  Ohio  <&  Southwestern  Railroad 
Company.  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  Pace,  whereupon  a  writ 
of  error  was  brought. 

Messrs,  Maxwell  Evarts  and  HcHmes 
Cktmmim  for  plaintiff  in  error. 

Jfessri,  Hamilton  Parks  and  Henry  W. 
MeCorry  for  defendant  in  error. 

lit.  Chief  JuttUe  Fuller  deliver  the  opinion 
of  tbe  court: 

Errors  are  assigned  to  the  admission  of  evi- 
dence "against  defendant's  objection,"  and 
"notwithstanding  objection  by  the  defendant," 
but  the  bill  of  exceptions  does  not  show  any 
exception  taken  to  the  overruling  of  these  ob 
lections.  It  is  also  claimed  that  in  a  partica- 
Jar  instance  evidence  offered  by  defendant  was 
improperly  excluded,  "on  plaintiff's  objec- 
tion," but  no  exception  to  the  action  of  the 
court  appears  to  have  been  preserved. 

The  questions  sought  to  be  raised  cannot, 
therefore,  be  considered,  as  the  settled  rule  is, 
as  stated  by  Mr,  ChirfJuitice  Taney  in  United 
States  V.  Breitling,  61  C.  S.  20  How.  252,  254 
[15:  900,  902],  that  the  fact  that  objections  are 
made  and  overruled  is  not  sufficient,  in  the  ab- 
sence of  exceptions,  to  bring  them  before  the 
court. 

Errors  are  also  assigned  to  parts  of  the 
charge,  and  here,  again,  it  was  lone  ago  deter- 
mined that  it  is  the  duty  of  counsel  excepting 
to  propositions  submitted  to  a  jury  to  except 
to  them  distinctly  and  severally,  and  that 
where  they  are  excepted  to  in  mass  the  excep- 
tion will  be  overruled,  provided  any  of  the 
proposition  be  correct  ( United  States  v.  Oonklin, 

68  U.  8. 1  Wall.  644  [17:  714];  Ho'ney  Y.Tyler, 

69  U.S.  2  Wall.  828 [17: 871];  Block\,  Darling, 
140  U.  8.  238  [85:478]:  Jones  v.  E,  Tenn.  V.  d 
SS]Oa.  R,  Co,,  ante  856)  while*  a  general  ex- 
ception taken  to  the  refusal  of  a  series  of  in- 
structions will  not  be  considered  if  any  one  of 
the  propositions  be  unsound.  Bogk  v.  Oassert, 
149  U.  S.  17,  26  [87:  681,  685],  and  cases  cited. 

Pace  was  a  cattle  drover  and  dealer  in  live- 
ftock.  September  19,  1890,  he  shipped  at 
Obion,  Tennessee,  a  station  on  the  line  of  the 
Newport  News  &  Mississippi  Valley  Company, 
a  carload  of  cattle  to  be  carried  to  Louisville, 
Kentucky.  He  entered  into  a  contract  with 
the  company  to  paj  it  forty  dollars  as  tbe  cost 
of  the  transportation  of  the  stock,  which  in- 
cluded his  own  carriage  on  the  train  to  attend 
and  care  for  the  cattle.  The  following  night, 
while  tbe  train  was  passing  over  the  roaa,  it 
became  uncoupled,  and  the  rear  end,  where 
Pace  was,  in  tbe  caboose,  stopped,  while  the 
engine  and  forward  cars  ran  ahead.  Evidence 
was  given  tending  to  show  that  at  the  time  the 
train  broke  in  two.  Pace  was  warned  by  the 
conductor  and  the  brakeman  of  the  danger  of 
another  train  following  them,  which  might  not 
be  signalled  in  time  to  prevent  a  collision,  and 
that  safety  required  him  to  get  off,  but  all  thb 
was  denied  by  Pace.  The  proper  signals  were 
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not  given,  and  shortly  thereafter  a  train  alto 
going  toward  Louisville  ran  into  tbe  train  oo 
which  Pace  was  traveling,  and  he  was  injored. 

Tbe  bill  of  exceptions  states: 

"  Tbe  defendant  requested  the  court  to  in- 
struct the  jury  as  follows:    '  If  you  find  from 
the  proof  that  just  previoos  to  tbe  collisioo 
plaintiff  was  warned  by  the  oondactor  aod 
brakeman  of  the  danger  of  going  to  sleep  or 
remaining  in  the  car  in  whic£  be  had  been  rid 
ing  while  it  was  standing  on  the  track,  aod  if 
you  further  find  that  plaintiff,  after  being  so 
warned,  then  could  have  escaped,  such  o^^ 
gence  tben  will  bar  him  from  such  reoorerr; 
or,  if  you  find  from  the  proof  that  the  plaintiff 
was  told  by  tbe  conductor  and  brakeman  of 
the  danger,  and  that  he  had  time  after  sncb 
warning  to  avoid  the  danger  and  neglected  to 
do  80,  that  would  prevent  his  reooTery  froa 
the  company;'  which  requests  were  granted. 
However.the  court  qualified  the  defendant's  re- 
quest as  follows:  'But  if  vou  find  that  after  the 
train  broke  loose  the  conductor  came  back  and 
*told  tbe  brakeman  to  go  back  and  flag,  [39 
and  then  told  Pace  the  train  was  following,  and 
for  fear  of  accident  he  had  better  watch  out  for 
it.  and  if  he  saw  it  to  get  out  of  the  way.  tbii 
would  not  be  such  warning  as  would  make 
plaintiff's  negligence  contributory  unlets  be 
knew  of'  the  danger  in  time  to  get  oat  aod 
avoid  the  injurv;  and  in  considering  this  ytm 
will  consider  that  plaintiff  had  a  right  to  rely 
upon  the  rules  being  obeyed  and  all  proper  in- 
cautious being  taken  to  warn  the  approacbia; 
train  of  the  obstruction  and  delay,  such  as  pru- 
dence required  the  management  to  adopt,  tad 
be  must  have  been  warnra  about  the  necesi^f 
for  leaving  the  caboose  before  negligence  coi- 
tributing  to  the  injury  can  be  attributed  to 
him.     You  must  find  not  only  the  tact  thst 
plaintiff  was  warned,  but  that  Che  wsmiof 
came  to  him  in  such  words  and  under  8achd^ 
cumstancea  that  a  reasonable  man,  using  ordi- 
nary  care   for  his   own    safety,  could  hive 
avoided  the  danger:  if  so  he  cannot  recofcr.' 
To*  which  defendant  excepted:  and  defend- 
ant  further  excepted  to  the  charge  as  gim 
as   follows:    'Tou   cannot   ha?e   any  foj 
satisfactoiy  scale  of   measurement  to  ilz  I 
(plaintiff's  damage)  by.    It  is'  of  such  a  elnr- 
acter  that  no  intelligent  mind  can  find  taj- 
where  any  satisfactory  fixed  standard  of  j^ 
ment'  .  .  .  '  You  look  into  the  character  in 
extent  of  the  injury,  to  its  duration  in  point  of 
time,  and  in  every  way  you  can  cooceiTe  froa 
this  proof  that  Mr.  Pace  can  be  phvsicslly  if* 
fected  by  the  injury  received  by  nim.* . . 
*  On  the  other  hand,  the  defendant  is  not  goto; 
to  produce  any  doctor  with  an  opioioo  tkit 
Pace's  injuries  are  serious  andao  they  bnofi^ 
another 'class  of  doctors.    That  is  natunl  for 
tbe  defendant  to  do,  and  there  is  nothing  wrosf 
about  it;  but  .  .  .  you,  gentlemen  of  the  jory. 
are  to  take  the  testimony  of  tbe  docton  oa 
both  sides  and  weigh  it  in  Tiew  of  the  fact  tkt 
they  are  such  witnesses  as  we  call  experts,  tad 
are  produced  to  vou  under  the  drcomslaDOM 
I  have  mentioned.'    '  In  consideratioo  o(  tbk 
question  of  damages  according  to  Mr.  Pice^ 
character,  it  is  quite  easy  for  a  Jury,  or  for 
anybody  to  be  misled.    A  railroad  coapsV 
has  no  more  right  to  kill  a  worthless  Tag^ood, 
when  accepted  at  a  paasenger,  than  to kfll  ^ 
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40]PTe8ideDtof  the  United  States.  *Its  obliga- 
tkniis  just  the  same  to  carry  bim  safely,  and  bis 
iMit  to  compensation  just  the  same;  but  you 
inll  see  tbat,  wben  you  go  to  determine  the 
amount  of  damages  tbat  has  been  inflicted  upon 
one  bj  such  an  injury,  his  character  is  a  very 
important  element  in  it.  A  man  who  is  worth- 
less and  never  earns  a  dollar,  but  is  a  burden 
npon  his  family — a  vagabond  and  a  trifling, 
worthless  fellow — certainly  is  not  worth  as 
mncb  as  some  man  who  is  the  opposite  of  all 
tbat — a  worthy  citizen,  a  good  man,  and  a 
blessing  to  his  family,  a  blessing  to  the 
commaitv;  and  you  have  a  right,  in  deter- 
mining the  question  of  the  amount  of  dam- 
ages, to  look  to  the  quality  of  the  thing  that 
baa  been  injured,  and  for  tbat  reason  proof 
has  been  admitted  before  you  so  that  vou  may 
know  just  what  manner  of  man  Mr.  ^ace  is, 
anil  flo  that  you  may  say  how  much  his  char- 
acto*  and  qualities  as  a  man  may  be  regarded 
in  measuring  these  dama^  against  the  rail- 
road company  for  its  negligence,  if  he  has  not 
contributed  to  it' " 

Ab  to  the  qualification  of  the  instructions  in 
respect  of  the  alleged  warning,  the  exception 
was  too  general.  There  was  a  conflict  of  evi- 
dence ou  the  point,  and  if  what  was  said  to 
P^oe,  if  anything,  did  not  apprise  him  of  the 
danger  and  the  necessity  for  leaving  the  ca- 
boose in  order  to  avoid  it,  his  right  to  recover 
would  not  be  defeated  on  the  ground  of  con- 
tributory negligence  in  tbat  regard.  Nor  was 
the  exception  to  the  other  instructions  well 
taken,  tested  hj  the  rule  that  if  one  proposi- 
tion of  several  is  correct,  and  all  are  excepted 
to  en  masK,  the  exception  cannot  be  sustained. 

The  jury  were  properly  told  to  look  into  the 
character  of  the  evidence  on  the  question  of 
damages,  the  extent  of  the  injury,  its  duration 
in  point  of  time,  and  the  proof  showing  how 
Piice  was  physically  affected  by  it,  yet  that 
was  as  much  excepted  to  as  the  other  observa- 
tions of  the  court. 

We  see  no  reason  for  declining  to  apply  the 
settled  rule  upon  this  subject.  Judgment 
Qffinned^ 

41]  SEBASTIAN  KOENIGSBERGER, 
Admr.  of  Yictob  Dornb,  deceased,  Plff. 
in  Err,^ 
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THB  RICHMOND  SILVER  MINING 
COMPANY.  Piff^  in  Err., 

SEBASTIAN  KOENIGSBEKGER,    Admr. 
of  ViCTOB  DoRNB,  deceased. 

(See  S.  C.  Reporter's  ed.  41-6&) 

Jurisdiction  of  eireuit  court — divene  citizen- 
ship— when  case  may  be  removed— remfssion 
of  part  of  judgment — undisputed  part  qf 
claim — unimportant  error, 

K  The  questioii  of  the  Jurisdiotlon  of  the  circuit 


court  wil  be  noticed  by  this  court,  if  It  Is  not 
su/rirested  by  either  party. 

2.  The  circuit  courts  of  the  United  States  have  no 
jurisdiction,  by  reason  of  diversity  of  citizenship 
Of  a  suit  between  a  oitizea  of  a  territory  and  a 
oltiaen  of  a  state. 

8.  A  case  commenced  in  the  southern  part  of  the 
territory  of  Dakota,  and  pending  on  appeal  in 
the  supreme  court  of  the  territory,  wben  ttiat 
part  of  the  territory  was  admitted  into  the 
Union  as  the  state  of  South  Dakota  may  be 
transferred  by  reason  of  the  diversity  of  citizen- 
ship, at  the  written  request  of  the  defendant 
upon  the  admission  of  the  state  into  the  union, 
to  the  U.  8.  circuit  court. 

4.  An  appellate  court  may  order  that  a  judirment 
be  reversed  and  a  new  trial  granted  unless  the 
plaintifT  remit  one  half  of  the  judvrmeat  and 
that  upon  his  fliinir  such  remittitur  the  judir- 
ment  be  affirmed  as  to  the  other  half;  if  plaintiff 
flies  such  remittitur  and  obtains  an  aioftrmance  of 
the  judflrment  as  to  the  other  half,  he  waives  ail 
riffht  to  object  to  the  or^er  of  the  court. 

6u  Where  the  bill  of  exceptions  affords  the  means 
of  distlnffulshing  the  part  of  plaintiiTs  claim 
which  was  not  disputed,  the  appellate  court  may 
permit  the  plaintiff,  in  lieu  of  a  new  trial,  to  take 
judgment  for  that  part  only. 

8.  The  excluding  defendant's  affidavits  on  his 
motion  for  a  new  trial  is  unimportant,  where 
their  effect  was  only  to  impeach  plaintiff's  testi- 
mony and  where  the  court  gave  no  effect  to  that 
testimony,  but  proceeddd  wholly  on  defendant's 
testimony. 

[Nos.  260,  220.] 
Argued  Apr,  4,  5,  1896.     Decided  Apr,  tt, 

1896. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Dakota,  iu 
favor  of  the  plaintiff,  Victor  Dome,  against 
the  defendant.  The  Richmond  bilver  Mining 
Company,  for  dama<es  for  ref asal  to  transfer 
certain  mining  stock.  The  plaintiff  having 
died  since  the  case  came  to  this  court,  Sebastian 
Kocnigsberger  has  been  substituted  ia  his 
place,  as  his  administrator.     Affirmed. 

See  same  case  below,  1  S.  Dak.  20,  48  Fed. 
Rep.  690. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  S.  Burdett,  G.  C.  Moody, 
Eben  W.  Martin  for  Sebastian  Eoenigs- 
berger,  Administrator. 

Messrs,  Wagner  Swayne  and  Eduiin  Van 
Oise  for  Richmond  Silver  Mining  Company. 

^Mr.  Justice  Gray  delivered  the  opin-[42 
ion  of  the  court: 

This  was  an  action  at  law,  commenced 
October  17, 1883.  in  the  district  court  of  the 
first  Judicial  district  of  the  territorv  of  Da- 
kota, in  and  for  Lawrence  county,  by  Victor 
Dome  against  the  Richmond  Silver  Mining 
Company.  The  complaint  alleged  that  the 
plaintiff,  on  December  11,  1832,  sold  and  con- 
veyed to  the  defendant  a  certain  interest  in 
mining  claims  in  that  county;  that  the  defend- 
ant, in  consideration  thereof,  agreed  to  trans- 
fer and  deliver  to  the  plaintiff,  within  thrro 
weeks,  14,2851  shares  of  its  corporate  stock; 
and  that  the  defendant  transferred  and  deliv- 


Non.~^8  to  jwri9dietUm  of  United  Stales  circuit 
mmrt  dependina  on  parties  and  residence^  see  note 
Bbumt  v.  Greenough,  1: 640. 

Am  io  edoroMe  conveyance  to  enable  suit  to  be 

U8  U.  S. 


brought:  motive  of  trantifer:  when  no  objection;  eoii- 
pons:  residence  of  assignor^  see  note  to  McDonald  v. 
Smalley,  7: 2b7. 
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ercd  to  the  plaintiff  8500  shares  of  its  stock, 
and  neglected  and  refused  to  deliver  him  any 
more;  to  the  damajge  of  the  plaintiff  in  the 
sum  of  $15,000.  The  answer  was  a  general 
denial. 

Upon  a  trial  bj  jury  in  that  court,  in  April, 
1S89.  the  plaintiff  introduced  evidence  tend- 
iuu  substantially  to  prove  the  contract  and 
l.ieacli  alleged;  and  no  objection  of  variance 
v\  as  interposed.  The  plaintiff  testified  that  the 
shares  which  the  defendant  had  not  trans 
Icircd  to  him  were  worth,  at  the  time  of  the 
III  each,  from  one  to  two  dollars  a  share.  The 
oefenilant's  president,  being  called  and  exam- 
ined as  a  witness  in  its  behalf,  testified  that  he 
was  one  of  the  original  incorporators,  and 
owned  19,000  or  20.000  shares;  that  he  bought 
tbein  at  fifty  cents  a  share,  and  that  the  stock 
had  been  sold  in  the  market  at  that  price. 
Part  of  the  plaintiff's  testimony  as  to  the  value 
of  the  shares  was  to  matters  of  opinion,  and 
to  a  contract  of  sale  between  himself  and  a 
third  person,  which  the  plaintiff  had  not  car- 
ried out;  and  was  admitted  by  the  court 
asainst  the  objection  and  exception  of  the  de- 
fendant. Other  exceptions  taken  by  the  de- 
fendant to  the  rulings  and  instructions  of  the 
court  were  immaterial  or  groundless,  and  re- 
quire no  particular  notice.  The  court,  in  ac- 
cordance with  a  request  of  the  defendant, 
instructed  the  jury  that  if  they  were  satisfied 
that  the  plaintiff  was  entitled  to  recover,  the 
measure  of  his  damages  would  be  the  value  of 
the  10,78of  shares  of  the  defendant's  stock 
which  he  had  not  received,  being  the  price  at 
which  he  might  with  reasonable  ailigence  have 
43]  purchased  an  'equivalent  amount  of  the 
stock  in  tbe  nearest  market,  together  with  inter- 
est thereon  at  the  rate  of  seven  per  cent  per 
annum. 

The  jury  returned  a  verdict  for  the  plaintiff 
in  the  sum  of  $15,815.70.  The  defendant  filed 
a  motion  for  a  new  trial,  for  newly  discovered 
evidence,  as  shown  by  affidavits,  tending  to 
impeach  the  plain tlQ's  testimony  as  to  the 
value  of  the  shares;  as  well  as  for  excessive 
damages,  and  for  insufficiency  of  the  evidence 
to  sustain  tbe  verdict,  and  for  errors  in  law 
occurring  at  the  trial  and  excepted  to  by  tbe 
defendant.  The  court  overruled  the  motion, 
and  rendered  judgment  on  the  verdict  for  the 
sum  found  due  by  tbe  jurv,  and  interest;  and 
on  September  28, 1889,  allowed  a  bill  of  ex- 
ceptions tendered  by  the  defendant. 

On  October  8,  1889,  the  defendant  appealed 
to  the  supreme  court  of  the  territory  of  Da- 
kota, and  gave  bond  to  prosecute  the  appeal, 
and  on  the  same  day  entered  the  appeal  in 
that  court;  and  it  was  there  pending  on  Novem- 
ber 2,  1889,  when  the  southern  part  of  the  ter- 
ritory of  Dakota,  including  Lawrence  county, 
was  admitted  into  the  Union  as  the  state  of 
8outh  Dakota,  under  the  Act  of  Congress  of 
February  22. 1889,  chap.  180,  for  the  division  of 
Dakota  into  two  states,  and  for  the  admission 
of  the  states  of  North  Dakota,  South  Dakota, 
Montana  and  Washington  into  the  Union,  the 
material  provisions  oCwhich  are  copied  in  the 
margin.* 


*The  case  was  thereupon  entered  in  tbe  [44 
supreme  court  of  the  state  of  South  Dakota.  Ot 
February  4,  1890,  the  defendant  *filed  in  [45 
that  court  a  petition,  verified  by  oatb,lo  trei»fer 
the  case  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Dakota,  be- 
cause the  defendant  was,  at  the  time  of  brins- 
ing  the  action,  and  still  was,  a  corporation  aod 
citizen  of  the  state  of  New  ToAl,  and  tbe 
plaintiff  was  then  a  citizen  of  thai  portico  of 
the  territory  of  Dakota  which  was  now  tbe 
state  of  South  Dakota,  and  still  was  a  citizen 
of  South  Dakota.  On  March  1,  1890,  after 
notice  and  hearing,  that  petition  was  granted, 
and  the  case  was  transferred  accordingly.  1 
8.  Dak.  20. 

The  Circuit  Court  of  the  United  States  for 
the  District  of  South  Dakato,  afterwards,  upoa 
notice  and  hearing,  denied  a  motion  of  the 
plaintiff  to  remand  the  case  to  tbe  supreoe 
court  of  the  state  of  South  Dakota  (43  Fed. 
Rep.  690);  and  then  heard  the  case  upon  tbt 
record  from  that  court,  * 'except  that  tbe  cooit 
declined  to  consider  the  affidavits  used  io  top> 
port  of  the  motion  for  new  trial,  and  limildl 
its  consideration  of  the  appeal  from  tbe  jndg* 
ment  and  from  the  order  overruling  the  ido> 
tion  for  a  new  trial,  to  the  assignmenls  of 
errors  of  law  occuring  during  the  trial— 10 
which  action  of  the  court  in  dediniog  tocoa- 
sider  such  affidavits  and  limiting  its  ooDsidf^ 
ation  aforesaid,  counsel  for  defendant  aod  ap- 
pellant at  the  time  duly  excepted— and,  after 
taking  this  cause  under  advisement,  and  apoa 
due  consideration,  this  court  being  of  tbs 
opinion  that  reversible  error  had  been  comiDit- 
ted  in  the  trial  court  upon  the  question  of 
damages,  but  that  the  judgment  of  the  tiU 
court  could  be  affirmed  for  one  half  the  amooat 
'thereof,  provided  the  plaintiff  would  [46 
consent  to  remit  the  balance,"  ordered  tbai  tbt 
judgment  be  reversed  and  a  new  trial  graoted, 
unless  tbe  plaintiff  should  file,  within  ten  da^ 
a  consent  in  writing  to  remit  one  half  of  tbit 
judgment,  in  which  event  a  judgment  of  af- 
lirmauce  might  be  entered  for  one  half  of  rac^ 
original  judgment,  with  interest  tbereoo  (nm 
the  date  of  its  entry,  and  without  costs  H 
either  party. 

In  accordance  with  that  order,  tbe  plaintiff 
filed  a  remittitur  of  one  half  of  the  joogmeflt; 
and  on  his  motion,  the  court  ordered  the  jndr 


ment  to  be  affirmed  to  the  extent  of 
thereof,  amounting,  with  interest,  to  the 
of  $8^28.96.  Each  party  tendered  and  wtt 
allowed  a  bill  of  exceptions,  and  wed  oot  a 
writ  of  error;  and  the  original  (ilaiBtif, 
Dome,  having  died  since  the  entry  of  tbe  cms 
in  this  court,  his  writ  of  error  was  proorcoted 
by  Sebastian  Koenigsberger,  as  his  adaiaii' 
trator. 

The  most  important  question  lo  tbb  osse  li 
whether  the  Circuit  Court  of  the  United  Sum 
for  the  District  of  South  DakoU  had  faiMe^ 
tion  of  it.  This  question  has  been  folly  arfw^ 
at  the  bar,  but  would  be  noticed  by  tbiscooit, 
had  it  not  been  suggested  by  either  party. 

The  fads  upon  which  the  decisioo  of  tUi 
question  depends  are  not  lo  dlspote.     Tbs 


*8ac.  21  That  each  of  said  states,  when  admitted 
as  a  foresaid,  shall  constitute  one  judicial  district, 
the  names  thereof  to  be  the  same  as  the  names  of 
tbe  states,  respectively;  and  the  oirouit  and  district 


courts  therefor  shall  lie  held  at  the  <«ptfalffsa^ 
state  for  tbe  time  beina,  and  each  of  said  diarMi 
sball  for  judicial  purpoaes.  until  otbervtM  pr^ 
vided,  be  attached  to  the  eiffbth  Judicial  oir^^ 
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ftctkm  inras  brcmirbt  in  a  district  court  of  that 
part  of  the  territory  of  Dakota  which  after- 
wards became  the  state  of  South  Dakota.  The 
plaintiff  at  the  time  of  briogiogthe  action,  was 
a  citizen  of  that  part  of  ttie  territory,  and, 
fipoD  the  admission  of  the  state  of  South  Da- 
kota into  the  Union,  became  a  citizen  of  that 
Btate.  The  defendant,  at  the  time  of  the 
bringing  of  the  action,  and  ever  since,  was  a 
corporation,  of  the  state  of  New  York.  The 
merita  of  the  case  did  not  inyolve  any  question 
under  the  Constitution  and  laws  of  the  United 
States.  The  case,  after  trial  aad  judgment  in 
the  district  court  of  the  territory,  was  pending? 
OD  appeal  in  the  supreme  court  of  the  terri- 
tory, at  the  time  of  the  at)  mission  of  the  state 
into  the  Union ;  and,  upon  such  admission, 
was  entered  in  the  supreme  court  of  the  state, 
and  was  thence  transferred,  on  petition  of  the 
defendant,  to  the  circuit  court  of  the  United 
47  JStates,  which  afterwards  'denied  a  motion 
of  tbe  plaintiflf  to  remand  it  to  the  supreme 
court  of  the  state. 

The  defendant's  petition  to  transfer  the  case 
to  tbe  circuit  court  of  the  United  States  having 
been  filed  in  tbe  supreme  court  of  the  state  be- 
fore it  bad  taken  any  action  in  the  case,  there 
bas  been  no  waiver  of  any  right  which  the  de- 
fendant had  to  have  the  case  heard  and  deter- 
mined in  the  circuit  court  of  the  United 
States.  Carr  ▼.  Fife,  ante,  608;  Ame$  ▼. 
CMarado  Cent.  R.  €h,  4^  Dili  251. 

The  plaintiff  relies  on  the  provisions  of  sec- 
tion 28  of  the  Act  of  Congress  of  February 
22«  1889,  chap.  180,  for  the  admission  of  South 


Dakota  and  other  states  into  the  Union,  by 
which,  in  respect  to  all  cases,  pending  in  the 
supreme  or  in  a  district  court  of  either  of  the 
territories  therein  mentioned,  at  the  time  of 
the  admission  of  either  of  the  states  named 
into  the  Union,  and  arising  within  the  limits 
of  the  states,  *'  whereof  the  circuit  or  district 
courts  by  this  Act  established  might  have  had 
jurisdiction  under  the  laws  of  the  United 
States,  had  such  courts  existed  at  the  time  of 
tlie  commencement  of  such  cases."  those  cir- 
cuit and  district  courts  shall  be  tbe  succej^sors 
of  the  supreme  and  district  courts  of  tbe  terri- 
tory ;  and,  in  respect  to  all  others  cases  so 
I>end{ng  and  arising,  the  courts  established  b^ 
tbe  state  shall  be  the  successors  of  such  tern- 
torial  courts.    25  Stat,  at  L.  683. 

The  plaintiff's  contention  is  that,  as  the  cir- 
cuit and  district  courts  of  tbe  United  States 
are  declared  to  be  tbe  successors  of  tbe  terri- 
torial courts  in  respect  of  tho«e  cases  only,  of 
which  such  circuit  and  district  courts  "mi^bt 
have  had  jurisdiction  under  tbe  laws  of  tbe 
United  States,  had  such  courts  existed  at  the 
time  of  tbe  commencement  of  such  cases," 
tbe  circuit  court  could  not  acquire  jurisdiction 
of  this  case  by  reason  of  the  diversity  of  citi- 
zenship between  the  parties,  because  at  tbe 
time  of  tbe  commencement  of  tbe  case,  al- 
though tbe  defendant  was  a  citizen  of  a  state, 
yet  the  plaintiff  was  a  citizen  of  a  territory,  and 
the  circuit  courts  of  the  United  States  have  no 
jurisdiction,  by  reason  of  diversity  of  citizen- 
ship, of  a  suit  between  a  citizen  of  a  territory 
and  a  citizen  of  a  state.  New  Orleans  ▼.  Winter, 


except  WasblnirtoD  and  Montana,  wbioh  shall  be 
attached  to  tbe  iiiuth  Judicial  circuit.  .  .  .  The 
circuit  and  district  courts  for  each  of  said  districts, 
and  the  Judges  thereof,  respectively,  shall  possess 
1  be  same  powers  and  jurisdiction  and  perform  the 
aimie  duties  required  to  be  performed  by  tbe  other 
circuit  and  district  courts  and  Judges  of  tbe  United 
Sutes,  and  shall  be  governed  by  tbe  same  laws  and 
rerulatlona. 

8ec  8.  That  an  oases  of  appeal  or  writ  of  error, 
heretofore  prosecuted  and  now  pending  in  tbe  Su- 
preme Court  of  the  United  States,  upon  any  record 
from  the  supreme  court  of  either  of  the  territories 
mentioned  in  this  Act,  or  that  may  hereafter  law- 
fully be  prosecuted  upoa  any  records  from  either 
of  said  courts,  may  be  heard  and  determined  by 
said  Supreme  Court  of  the  United  States.  A nd  the 
mandate  of  execution  or  of  further  prooeedinirs 
■haU  be  directed  by  the  Supreme  Court  of  the 
United  States  to  the  circuit  or  district  court  hereby 
established  within  tbe  state  sucoeedinar  tbe  terri- 
tory from  which  such  record  is  or  maybe  pendintr, 
or  to  the  supreme  court  of  such  state,  as  tbe  nature 
of  the  case  may  require:  Provided,  that  tbe  man- 
date of  execultion  or  of  further  proceedings  shall. 
Id  cases  arising  In  tbe  territory  of  Dakota,  be  di- 
rected by  tbe  Supreme  Court  of  tbe  United  States 
to  tbe  circuit  or  Idistrict  court  of  the  district  of 
Boutb  Dalcota,  or  to  tbe  supreme  court  of  tbe  state 
of  South  Dakota,  or  to  tbe  circuit  or  district  court 
of  the  district  of  Nortb  Dakota,  or  to  tbe  supreme 
court  of  tbe  state  of  Nortb  Daicota,  or  to  the  su- 
preme court  of  the  territory  of  North  Dakota,  as 
the  nature  of  tbe  case  may  require.  And  each  of 
tbe  circuit,  district  and  state  courts  herein  named 
shall,  respectively,  be  the  successor  of  the  supreme 
court  of  the  territory,  as  to  all  such  cases  arising 
within  the  limits  embraced  within  the  Jurisdiction 
of  such  courts,  respectively,  with  full  power  to 
proceed  with  the  same,  and  award  mesne  or  final 

Srocess  therein:  and  that  from  all  Judgments  and 
ecrees  of  tbe  supreme  court  of  either  of  the  ter- 
ritories mentioned  in  this  Act,  in  any  case  arising 
w^£bin  tbe  limits  of  any  of  tbe  proposed  states 
prior  to  admission,  tbe  parties  to  such  Judg- 
ment shall  ha  I'e  the  same  right  to  prosecute  ap- 
T«efilf(  and  writs  of  error  to  tbe  Supreme  Court  of 
ti»<>  United  States,  as  they  shall  have  had  by  law 
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prior  to  the  admission  of  said  ptate  into  tbe  Union. 

Sec.  28.  That  in  respect  to  all  cases,  proceedings 
and  matters,  now  pendiug  in  the  supreme  or 
district  courts  of  either  of  the  territotios  men- 
tioned in  this  Act.  at  tbe  time  of  the  admission  into 
ibe  Union  of  either  ottbe  states  mentioned  in 
this  Act,  and  arising  within  tbe  limits  of  any  such 
state,  whereof  tbe  circuit  or  district  courts  by  this 
Act  established  miirbt  have  bad  Jurisdiction  un-1er 
tbe  laws  of  tbe  Uniced  States,  bad  such  courts  ex- 
isted at  tbe  time  of  tbe  commencement  of  such 
oases,  tbe  said  circuit  and  district  courts,  respec- 
tively, shall  he  tbe  successors  of  said  supreme  and 
district  courts  of  said  territory:  and  in  respect  to 
all  other  cases;  proceedings  and  matters,  pending 
in  tbe  supreme  or  district  courts  of  any  of  tbe  ter- 
ritories mentioned  in  this  Act  at  tbe  time  of  tbe 
admission  of  such  territory  into  the  Union,  arising 
within  tbe  limits  of  said  proposed  state,  tbe  courts 
established  by  such  state  shall,  respectively,  be  tbe 
successors  of  said  supreme  and  district  territorial 
courts:  and  all  tbe  files,  records,  indictments  and 
proceedings  relating  to  anvsuch  cases  shall  be 
transferred  to  such  circuit,  district  and  state 
courts,  respectively,  and  the  same  shall  be  pro- 
ceeded with  therein  in  due  oourae  of  law;  but  no 
wri^  action,  indictment,  cause  or  proceeding,  now 
pending,  or  that  prior  to  tbe  admission  of  any  of 
the  states  mentioned  in  this  Act  shall  be  pending, 
in  any  territorial  court  in  any  of  tbe  territories 
mentioned  in  this  Act.  shall  abate  by  tbe  admission 
of  any  such  state  into  tbe  Unions  but  tbe  same 
shall  be  transferred  and  proc>eeded  with  in  tbe 
proper  ITnited  States  circuit,  district  or  state  courts 
as  tbe  case  may  be:  Provided,  however,  that  in  all 
civil  actions,  causes  and  proceedings,  in  which  the 
United  States  is  not  a  party,  transfers  shall  not  be 
made  to  the  circuit  and  district  courts  of  the 
United  States,  except  upon  written  request  of  one 
of  tbe  parties  to  such  action  or  proceeding,  filed  in 
the  proper  court;  and  in  the  absence  of  such  re- 
quest such  cases  shall  be  proceeded  with  in  tbe 
proper  state  courts. 

Sao.  2K.  That  all  acts  or  parts  of  acts  in  conflict 
with  tbe  provisions  of  this  Act,  whether  passed  by 
tbe  legislatures  of  said  territories  or  by  Congress, 
are  hereby  repealed.   asS  Stat,  at  L.  682  664. 
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14  U.  8.  1  Wheat.  91  [4:  441;  Barney  v.  Balti- 
more.  78  U.  8.  6  Wall.  280.  287  [17:  826.  827]. 
48]  *But  this  contentioD  appears  to  us  to  rest 
upon  too  strict  and  literal  a  coDStructioo  of  a 
siDgle  dause  of  the  Act  in  question,  incon- 
sisteni  with  the  other  provisions  and  the  general 
purposes  of  the  Act  as  well  as  wiih  the  course 
of  previous  legislation  and  judicial  decision 
upon  the  subject. 

8o  long  as  a  territory  of  the  United  8tatet 
remains  in  the  territorial  condition,  and  the 
United  States  have  entire  dominion  and  sove- 
reignty over  it,  national  and  municipal,  there  is 
ordinarily  no  occasion  to  distinguish  how  far 
the  subjects  committed  by  Congress  to  the  de- 
cision of  the  courts  of  the  territory,  are  or  are 
not  of  a  Federal  character.  American  ln$, 
Co,  V.  S5^  Bales  of  Cotton,  26  U.  8.  1  Pet.  511, 
548  [7:  242,  256]:  Benner  v.  Porter,  50  U.  8.  9 
How.  285,  242,  243  [18: 119,  122.  123].  But 
when  a  territory  is  admitted  into  the  Union  as 
a  state,  upon  the  same  footing  as  all  the  other 
states,  the  territorial  government  and  courts 
cease  to  exist,  and  matters  of  national  cog 
nizance  remain  within  the  power  and  jurisdic- 
tion of  the  nation,  but  other  matters  come 
under  the  power  and  jurisdiction  of  the  state  ; 
and  then  it  becomes  important  to  distinguish, 
as  to  pending  suits,  whether  they  are  of  a 
Federal  or  of  a  municipal  character,  and  to 
provide  by  law  that  those  of  the  first  class 
should  proceed  in  the  courts  of  the  United 
States,  and  those  of  the  second  class  in  the 
courts  of  the  new  state.  The  courts  of  the 
United  States,  inferior  to  this  court,  having  no 
jurisdiction  except  as  conferred  by  Congress, 
congressional  legislation  is  necessary  to  enable 
those  courts,  after  the  admission  of  the  state 
into  the  Union,  to  take  jurisdiction  of  cases 
previously  commenced  in  the  courts  of  the  ter- 
ritory, and  not  yet  finally  adjudged.  And  such 
legislation  lias  been  so  construed  and  ex- 
pounded by  this  court  as  to  give  effect,  as  far 
as  possible,  consistentlv  wim  its  terms  and 
with  the  Constitution  ol^  the  United  States,  to 
the  apparent  intention  of  Congress  to  vest  in 
the  courts  of  the  United  States  the  jurisdiction 
of  such  cases,  so  far  as  they  are  or  a  Federal 
character,  either  because  of  their  arising  under 
the  Constitution  and  laws  of  the  United 
States,  or  because  of  their  being  between  citi- 
zens of  different  states.  Freeborn  ▼.  Smith,  69 
U.  8.  2  Wall.  160  [17:  922] :  United  States 
Exp,  Co.  V.  Kmntze,  75  U.  8.  8  Wall.  842. 
850,  851  [19:  457.  459,  460] ;  Baker  v.  Morton, 
79  U.  8.  12  Wall.  150, 158  120: 262,  263]. 
49]  *The  Circuit  Court  and  the  District  Court 
of  the  United  States  for  the  District  of  South 
Dakota,  descril)ed,  in  the  clause  in  section  23 
of  the  Act  of  February  22, 1889,  on  which 
the  plaintiff  relies,  as  '*the  circuit  or  district 
courts  by  this  Act  established/'  are  parts  of  the 
general  judicial  system  of  the  United  States; 
and,  by  the  express  terms  of  section  31  of  Uie 
Act,  are  respectively  to  have  the  same  powers 
and  jurisdiction,  and  to  be  governed  oy  the 
same  laws  and  regulations,  as  the  other  cdrcuit 
and  district  courts  of  the  United  States. 

By  section  22,  in  all  cases  pending  in  this 
«ourt,  on  appeal  or  writ  of  error,  from  the  su- 
preme court  of  the  territory,  at  the  time  of  the 
admission  of  the  state  into  the  Union,  and  after- 
wards decided  and  a  mandate  therein  sent  down 
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by  this  court,  the  circuit  or  district  comt  o< 
the  United  Slates,  or  the  supreme  court  of  the 
state,  *'as  the  nature  of  the  case  may  require," 
is  declared  to  be  the  successor  of  the  supreaie 
court  of  the  territory.  This  phrase,  "as  the 
nature  of  the  case  may  require,"  would  seem 
to  treat  the  circuit  or  district  court  of  ikie 
United  States  as  the  successor  of  the  sopreoie 
court  of  the  territory  in  all  cases  of  Federal  ja- 
risdiction,  whether  by  reason  of  the  subject- 
matter,  or  of  the  parties. 

Then  comes  section  28,  enacting  that  tbe 
circuit  and  district  courts  of  the  United  States 
established  by  this  Act  shall  be  the  suGcesMO, 
both  of  the  supreme,  and  of  the  district  oomts 
of  the  territory,  as  to  all  cases  pending  at  the 
time  of  the  admission  of  the  state  &U>  the 
Union,  of  which  such  circuit  or  district  ooatt 
might  have  had  jurisdiction  und^  the  lavt  of 
the  United  States,  had  it  existed  at  the  time  o( 
the  commencement  of  the  action:  provided, 
however,  that  all  civil  actions,  to  wbidi  iht 
United  States  are  not  a  party,. shall  be  pro- 
ceeded with  in  the  proper  court  of  the  state  oa- 
less  transferred  to  the  circuit  court  or  district 
court  of  the  United  States  upon  the  written  rs* 
quest  of  one  of  the  parties. 

It  is  to  be  rememliered  that,  generally  spetk- 
ing,  the  jurisdiction  of  the  circuit  court  of  the 
United  Stales  neither  fails  nor  attaches  bj  re*- 
son  of  a  change  in  the  citizenship  of  a  psrtj 
pending  the  suit,  and  that,  when  that  court 
takes  jurisdiction  of  a  suit  already  pendiair. 
the  requisite  citizenship  must  have  *eiist<d[50 
at  the  time  of  its  ct>mmencemenL  Morftn  v. 
Morgan,  15  U.  8.  3  Wheau  290  [4:301; 
Clarke  v.  Afatheueon,  87  U.  3.  13  Pet  IM 
[9:  1041];  Gibson  v.  Bruee,  108  U.  S.  561  fJ7: 
8251;  KeUam  v.  Keith,  144  U.  a  M8[d6:544]. 
The  reference,  in  tbe  clause  in  couirovenj,  to 
the  time  of  the  commencement  of  the  ama. 
may  well  have  been  inserted  to  prevent  a  cmnl 
in  which  there  was  at  that  time  no  diversitj  oc 
citizenship,  from  being  transferred  lo  the  c^ 
cult  court  of  the  United  States  by  reasoo  of 
the  parties  afterwards  becoming  diiieos  d 
different  states. 

Upon  the  whole  matter,  the  Teasonabls  coa> 
uusion  appears  to  us  to  b^  that  Congretf,  bf 
tbe  description  "whereof  the  circuit  or  district 
courts  by  this  Act  established  might  have  had 
jurisdiction  under  the  laws  of  tbe  Usitfd 
States,  had  such  courts  existed  at  the  time  of 
the  commencement  of  such  cases,**  Intended  to 
designate  cases  of  which  those  courts  mi|kt 
have  had  jurisdiction  under  the  laws  of  tbt 
United  Sutes,  had  those  courts,  like  tbe  other 
circuit  and  district  courts  of  the  United  StiM 
generally,  existed,  at  the  time  in  ooeitioa,  ins 
'  state  of  the  Union,  whose  inhamtaots  ooo*- 
quently  were  citizens  of  that  state.  Aocordiac 
to  that  hvpothesis,  the  plaintiff  woaM  bsvt 
been  a  citizen  of  the  state  of  South  Dakota, 
and  the  defendant  a  citizen  of  tbe  state  of  New 
York,  at  the  time  of  the  commencemeat  of  tht 
action,  and  the  circuit  court  of  the  Uaited 
Sutes  would  have  had  jurisdiction  bf  revoa 
of  such  diversity  of  citizenship.  Tbe  cms  wis 
therefore  rightlv  transferred,  at  tbe  written  rt 

auest  of  the  defendant,  upon  the  adminioaof 
le  state  of  South  Dakota  into  tbe  Unkta.  It 
the  circuit  court  of  the  United  States. 
This  cousiructiop  of  tbe  Act  is  In  accota 
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with  all  the  reported  decisions  io  the  courts, 
P^eral  or  state,  held  within  the  eit^hth  circuit 
Dome  Y.  Richmond  Silver  Min.  So,  1  S.  Dak. 
20,  and  43  Fed.  Rep.  690;  Herman  y.  McKin- 
neif,  43  Fed.  Rep.  689;  Miller  y.  Sunde,  1  N. 
Dak.  1.  It  is  supported  hy  the  judgment  of 
the  Circuit  Court  of  Appeals  of  the  Ninth  Cir 
cult,  in  Biaekbum  ▼.  Wooding,  15  XJ.  S.  App. 
(^.  50  Fed.  Rep.  645,  oyerrufing  the  decisions 
of  single  Judges  in  that  circuit,  cited  in  hehalf 
of  the  plaintiff.  Siraeburger  y.  Beeeher,  44 
Fed.  Rep.  209;  Dunton  ▼.  Muth,  45  Fed.  Rep. 
alK):  Nickereon  v.  Crook.  46  Fed.  Rep.  058; Car- 
5 1  J«?n  V.  Donaldson,  *45  Fed.  Rep.  821;  John- 
9on  y.  Bunker  Hiil  d  8.  M.  d  0.  Co.  46  Fed. 
Rep.  417.  And  the  like  construction  appears 
to  baye  heen  assumed  hy  Mr.  Juetice  Miller 
and  Judge  Dillon  to  he  the  true  one  of  the  sim- 
ilar clause  in  the  Act  of  June  26,  1876.  chap. 
147,  §  8,  relating  to  Colorado.  19  Stat,  at  L. 
62;  Amee  V.  Colorado  Cenk  R.  Co.  A^  DiU.  251, 
258.260. 

The  suggestion,  made  in  behalf  of  the  plain- 
tiff, that  the  circuit  court  of  the  United  States 
coiild  not  take  jurisdiction,  because,  at  the 
time  of  the  admission  of  the  state  into  the 
Union,  the  case  was  pending,  not  in  a  court  of 
original  jurisdiction,  but  on  appeal  in  the  su- 
I»eme  court  of  the  territory,  is  inconsistent 
with  the  terms  and  the  intent  of  the  Act  of 
Congress.  Section  28  of  that  Act  provides 
that  as  to  all  cases,  coming  witbiu  the  defiDi- 
tion  already  considered,  pending  at  that  time 
either  "in  the  supreme  or  district  courts  of  the 
territoij,"  the  circuit  and  district  courts  of 
the  United  States  "shall  be  the  successors  of 
said  supreme  and  district  courts  of  said  tepri- 
tOTy;"  that  all  the  files  and  records  relating  to 
such  cases  shall  be  transferred  to  these  courts;" 
that  all  the  files  and  records  relating  to  such 
cases  shall  be  transferred  to  those  courts;  and 
that  "the  same  shall  be  proceeded  with  therein 
in  due  course  of  law."  At  the  time  of  the  ad- 
mission of  the  state  into  the  Union,  this  case, 
after  trial  and  verdict  in  the  district  court  of 
the  territory,  and  motion  for  a  new  trial  made 
and  overruled,  and  exceptions  allowed,  by 
that  court,  was  pending  on  appeal  in  the  su- 
preme court  of  the  territory,  which,  by  the 
laws  of  the  territory,  was  empowered,  upon 
an  appeal  from  a  judgment,  to  "review  any 
verdict,  decision,  or  intermediate  order,  involv- 
ing the  merits  and  necessarily  affecting  the 
judgment,"  and  "to  reverse,  affirm  or  modify 
the  judgment."  Dakota  Code  Civ.  Proc. 
§§  411,  412.  After  the  admission  of  the  state 
into  the  Union,  and  the  transfer  of  the  case  bv 
the  supreme  court  of  the  state  to  the  circuit 
court  of  the  United  States,  the  circuit  court, 
as  said  by  Mr.  Justice  Miller,  in  a  like  case  in 
Colorado,  might  do  all  that  was  left  undone  in 
the  supreme  court  of  the  territory;  the  case 
was  pending  in  that  court  for  review,  and  the 
circuit  court  mifi:ht  proceed  as  that  court  would 
have  proceeded  if  it  had  retained  the  case;  and, 
whether  the  judgment  should  be  affirmed  or 
reversed,  could  enter  the  proper  judgment, 
52]  and,  if  necessary,  could  *itse1f  tij  the 
case  again.    Bates  v.  Payson^  4  Dill.  265. 

The  remaining  question  in  the  case  concerns 
the  proceeding  by  which  the  circuit  court»  he- 
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ing  of  opinion  "that  reversible  error  bad  been 
committed  in  the  trial  court  upon  the  question 
of  damages,"  ordered  the  juil^rmeot  to  be  re- 
versed and  a  new  trial  granted,  unless  the  plain- 
tiff should  file  a  rcmitltitur  of  one  half  of  the 
judgment;  and,  upon  his  filing  such  a  remitti- 
tur, afiSrmed  the  judgment  as  to  the  other  half 
thereof. 

Both  parties  excepted  to  this  proceeding. 
But  there  was  no  error  therein,  of  which  either 
party  has  a  right  to  complain. 

The  plaintiff,  by  not  insisting  on  the  alter- 
native, allowed  him  by  the  court,  of  having  a 
new  trial  of  the  whole  case,  but  electing  the 
other  alternative  allowed,  of  filing  a  remitiitur 
of  half  the  amount  of  the  original  judi^ment, 
and  thereupon  moving  for  and  obtaining  an 
affirmance  of  that  judirment  as  to  the  other 
half,  waived  all  right  to  object  to  the  order  of 
the  court,  of  the  benefit  of  which  he  had  availed 
himself.  Kennon  v.  Qelmer,  181  U.  S.  22.  30 
[33:  110,  114];  New  York  Elev,  R  Co,  v.  Fifth 
Nat.  Bank  qf  New  York,  185  U.  S.  432  [34: 
231]. 

As  to  the  defendant,  the  matter  stands  upon 
different  grounds.  The  plaintiff  at  the  trial 
had  testified  that  the  shares  of  the  defendant's 
stock,  which  the  defendant  had  not  transferred 
to  him  as  agreed,  were  worth  from  one  to  two 
dollars  a  share.  The  defendant's  president, 
called  and  examined  as  a  witness  in  its  behalf, 
testified  that  their  market  value  was  half  a  dol- 
lar a  share.  The  amount  of  the  verdict  and 
the  original  judgment  thereon,  as  may  readily 
be  seen  by  computation,  was  for  no  more  than 
a  dollar  a  share,  with  interest  from  the  time 
of  the  breach  to  the  time  of  the  trial.  The  fi- 
nal judgment  of  the  circuit  court  was  for  half 
that  amount,  or  no  more  than  the  testimony  of 
the  defendant's  president  showed  that  the  shares 
were  worth,  with  interest.  Afl  the  only  error 
found  by  the  circuit  court,  or^  appearing  on 
the  record,  was  in  the  measure  of  damages,  no 
injustice  was  done  to  the  defendant  by  accept- 
ing the  testimony  which  it  had  introduced  as 
to  the  value  of  the  shares.  The  bill  of  excep- 
tions affording  the  *means  of  distinguish-  [53 
ing  so  much  of  the  plaintiff's  claim  as  was  in  dis- 
pute from  that  part  which  was  practically  not 
disputed,  the  court,  without  invading  the  pro- 
vince of  the  jury,  might  permit  the  plaintiff, 
in  lieu  of  a  new  trial,  to  take  judgment  for  the 
latter  part  only.  Bank  of  Kentucky  v. 
AshXey,  27  U.  S.  2  Pet.  82717:  4401;  Norikefrn 
Pac.  R.  Co.  V.  Herbert.  116  U.  S.  642  [29: 755]; 
Hopkins  v.  Orr,  124  U.  S.  510  [81:  5281;  Ar- 
kansas VaUey  Land  d  C,  Co,  v.  Mann,  180  U. 
S.  69  [82:  854];  Kennon  y,  Oilmer,  181  U.  8. 
22,  29  [88:  110,  113];  Washington  d  O.  R.  Co. 
V.  Harmon,  147  U.  S.  571,  590  [87:  284,  291]. 

This  being  so,  the  question  whether  the  cir- 
cuit court  erred,  in  excluding  from  its  consid- 
eration the  aflSdavits  filed  in  support  of  the 
defendant's  motion  for  a  new  trial,  becomes 
unimportant;  for  their  whole  effect,  if  admit- 
ted, could  only  be  to  impeach  the  plaintiff's 
testimony  as  to  the  amount  of  his  damages, 
whereas  the  court  gave  no  effect  to  that  testi- 
mony, and  proceeded  wholly  upon  the  testi- 
mony introduced  by  the  defendant. 

Jttdgment  {{ffirmea. 
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SUPB£IC£  OOUBT  OF  THB  UnITSD  StATES. 


Oct, 


T.  0.  MATTINGLY,  Adinr.  of  William  H. 
Mattutolt,  dec*d.  Appt, 

V, 

THB       NORTHWESTERN      VmGENIA 
RAILROAD  COMPANY  bt  al. 

(See  8. 0.  Beporter*!  ed.  6&-67.) 

Eemaval  of  eaute^-Aet  qf  March  S,  ISSl^-juris- 
diction — Act  of  February  iS,  1889 — remandr 
ing  eause—cotts. 

t,  A  petition  for  removal  of  a  cause  from  a  state 
court  to  a  Federal  court  on  the  ground  of  tho 
diverse  citizenship  of  the  parties  is  insufficient, 
if  it  does  not  show  of  what  state  the  plaintllT  was 
a  citizen  at  the  time  of  the  commencement  of  the 
action. 

H  An  appeal  taken  prior  to  the  pessaire  of  the  Act 
of  March  8. 180L  is  not  governed  hy  that  Act; 
neither  the  siirniny  nor  the  ser vice  of  the  citation 
is  JurisdiotlonaL 

Bi  Although  the  question  of  jurisdiction  was  not 
raised  in  the  court  below  yet  if  the  record  fails  to 
affirmatively  show  jurisdiction,  this  court  must 
talLC  notice  of  the  defect. 

L  A  cause  may  be  brought  to  this  court  from  the 
circuit  court  under  the  Act  of  February  2S,  1889, 
without  reference  to  the  amount  in  controversy. 
If  It  involves  the  question  of  the  jurisdiction 
of  the  latter  court. 

i.  Where  theU.  8.  circuit  court  did  not  have  jur- 
isdiction on  the  ground  of  diverse  citizenship  of 
a  cause  removed  from  a  state  court  on  that 
ground,  this  court  will  not  dismiss  the  appeal  by 
reason  of  the  want  of  jurisdictional  amount,  but 
will  reverse  the  decree  and  remand  the  cause  to 
the  circuit  court,  with  direction  to  remand  It  to 
the  state  court 

%,  The  costs  in  this  and  the  circuit  court  must  be 
paid  by  the  party  who  improperly  removed  the 
cause  from  the  state  court  to  the  circuit  court, 
where  the  decree  of  that  court  is  revered  with 
direction  to  it  to  remand  the  cause  to  the  state 
oourt. 

[No.  140.] 
Bubmitted  March  14, 1895.    Decided  April  16, 

1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
West  Virt^nia,  dismissing  a  suit  in  equity 
brought  by  the  decedent,  Wm.  H.  Mattingly, 
against  the  Northwestern  Yirgioia  Railroad 
Company  etal,,  to  set  aside  certain  convey- 
ances and  for  the  foreclosure  of  a  mortgage  on 
the  property  of  said  company,  also  on  motioD  to 
dismiss.  Decree  rewr$ed,  and  cause  remanded 
to  the  circuit  court  with  direction  to  remand  it 
toiheetaie  court,  etc. 

Norm.—Ae  to  removal  of  oatiMS,  under  Act  of  1875; 
eitixenahip^  see  note  to  Meyer  v.  Delaware  R.  Constr. 
00.26:606. 

A»  to  removal  by  one  of  two  or  mor§  d^endante; 
eepardbte  oontraoeniss,  see  note  to  Sloane  v.  Ander- 
son, XXk  800. 

Ab  to  removal  of  eauees  to  UnUed  8tale$  eowrtefor 
local  prejudieOn  see  notes  to  Gaines  v.  Fuentes, 
£8: 6S4,  and  Jefferson  v.  Driver,  SO:  807. 

At  to  removal  of  eaxieee  from  stale  to  Federal  eourte 
where  United  Stales  Const%t%Uion,  Act  of  Congress. 
or  treaty  eomes  in  question,  see  note  to  Little  York 
Ck>]d  Wash.  &  W.  Co.  v.  Keyes,  tt  866. 

As  to  removal  of  actions  aoainst  officers;  See.  Stat. 
I  US.  see  note  to  Davis  ▼.  South  Oarolina,  87:674. 
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Statement  by  Mr.  Chirf  Justice  Foller: 
*Thi8  was  a  bill  in  equity  filed  l^  the  de-  [54 
cedent,  William  H. Mattingly, against  the  North- 
western Virginia  Railroad  Company,  the  Plv- 
kersburg  Branch  Railroad  Company  and  the 
Baltimore  &  Ohio  Railroad  Company,  in  the 
circuit  court  for  the  county  of  Wood,  state  of 
West  Virginia.  The  biU  alleged  the  ezecntioa 
of  two  deeds  of  trust  or  mortgages  by  the 
Northwestern  Virginia  Railroad  Cospanv  oo 
all  its  property,  present  and  after  aoqturDd, 
bearing  date  March  21»  1858,  the  first  runniBg 
to  the  city  of  Baltimore  to  secure  the  paymsBt 
of  $1,600,000  of  twenty  year  bonds,  gnarantcei 
by  the  city;  and  the  second  to  the  mltimore^ 
Ohio  Railroad  Company  to  secure  the  paymeat 
of  $1,000,000  twenty  year  bonds,  gnaninieed 
by  the  last  named  company:  and  tlMt  after  the 
execution  of  the  third  mortgage,  the  mayor  sad 
city  council  of  Baltimore  ooQTeyed  and  ss- 
signed  all  the  rights  of  the  dtr  in  the  fint 
mortgage  to  the  Baltimore  A  Ohio  Railroad 
Company.  The  bill  further  averred  that  a 
third  mortgage  was  given  by  the  Northweslen 
Virginia  Railroad  Vompukj  January  1, 186S, 
to  one  James  Cook  to  secure  certificates  of  lota 
and  indebtedness  with  coupona  attadied.  not 
exceeding  two  million  dollars,  aiKi  that  the 
complainant  was  the  owner  and  bad  in  hit  pos- 
session ten  of  said  third  mortgage  bonds,  whieh 
were  for  the  sum  of  $500  each,  with  oonpoos 
attached  of  $15  each,  payable  semi  anooaUy; 
that  there  were  then  due  and  unpaid  on  each 
of  the  bonds  eighteen  coupons  of  $15  esch. 
making  due  on  each  bond  $270,  and  a  totsl 
sum  of  $2700.  It  was  further  alle^  that  oa 
February  15,  1866,  the  property  of  every  Idad 
and  desmption  belonging  to  the  Northwestera 
Virginia  Railroad  Company  was  sokl  by  the 
mayor  and  dty  coimcil  of  Baltimore  at  auctioa 
under  the  first  mortgage,  and  conveyed,  Apcft 
8,  1865,  to  the  Baltimore  A  Ohio  Railnoad 
Company  by  Uie  name  of  the  Parkeishorc 
Branch  Railroad  Company,  and  that,  for  res- 
sons  assigned,  said  sale  was  null  and  vokl  sad 
the  conveyance  passed  no  title,  and  sbonkl  bt 
cancelled  and  annulled.  It  was  also  aferrei 
that  December  21, 1857,  the  Northwestera  Vir 
ginia  Railroad  Company  gave  to  James  Cook 
a  deed  of  trust  conveying  certain  dehi«  due  to 
it, and  also  certain  specified  parcela  of  real  esttle 
in  Wood  and  other  counties,  to  secure  a  crrttts 
^indebtedness,  with  power  of  sale  in  tlie  [55 
trustee  for  i^ayment  of  the  iiklebledoefi;  smi 
that  on  March  24,  1865,  James  Cook.  truMcc. 
conveyed  the  lots  of  Isnd  specified  in  tbh  drtd 
to  the  Baltimore  A  Ohio  Railroad  CompaDf.M 
purchaser  at  a  sale  thereunder,  which  trennc 
tion  complainant  charged  was  toM,  sod.  if 
▼alid,  that  the  vendee  took  the  real  estate  sob^ 
ject  to  the  prior  mortgage.  The  bill  prsyed 
that  the  conveyance  by  Cook  to  the  Balutaort 
&  Ohio  Railroad  Company  of  March  24. 18S5 
and  the  convevance  by  the  mayor  and  orr 
couDcil  of  Baltimore  to  the  company  of  April 
8, 1865,  might  both  be  iet  aside,  and  that  ik 
foreclosure  of  the  third  mortgage  night  bt 
decreed  and  a  sale  of  all  the  property  of  tit 
Northwestern  Virginia  Railroad  Oompaoysid 
the  distribution  of  the  proceeds  of  the  mIi« 
equity  might  require. 

The  answer  of  the  Baltimore  A  Obio  R» 
road  Company  was  filed  September  7.  IW 
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aDd  iDsiflted  upon  the  validity  of  all  the  mort- 
gaffes  and  deeos  of  trust  and  sales  thereunder. 
and  denied  that  complaiDant  was  entitled  to 
any  relief.  Od  January  28,  1879.  the  Balti- 
more &  Ohio  Railroad  Company  filed  its  peti- 
tion m  the  state  court  for  the  removal  of  the 
cause  to  the  circuit  court  of  the  United  States, 
and  therein  alle^  that  petitioner,  "the  Balti- 
more &  Ohio  Railroad  Ck)mpany,  a  corporation 
created  and  existing  under  and  hy  virtue  of 
the  laws  of  the  state  of  Marvland.  respectfully 
shows  that  it  is  one  of  the  defendants  and  the 
principal  one  in  the  foregoing  suit,  and  that 
the  same  waa  commenced  in  the  year  186-  hy 
said  plaintiff  in  the  said  court;  that  your  peti- 
tioner was  at  the  time  of  bringing  the  said  suit 
and  still  is  such  corporation  and  as  such  a  citi- 
sen  of  the  state  of  Maryland  and  a  resident 
thereof.  Your  petitioner  further  shows  that 
there  is  and  was  at  the  time  said  suit  was 
hrouebt  a  controversy  therein  between  your 
petitioner  and  the  said  plaintiff,  William  H. 
Mattingly,  who  is  a  citizen  of  the  state  of  West 
Virginia  and  resident  thereof;" 

Toe  state  court  accepted  the  bond  tendered 
on  removal  and  ordered  that  all  further  pro- 
ceedinirs  in  the  cause  be  stayed,  and  that  the 
court  should  proceed  no  further  therein,  wbere- 
56]  *upon  a  transcript  of  the  record  was  filed 
hi  the  Circuit  Court  of  the  United  States  for  the 
District  of  West  Viiginia,  at  Parkersburg,  on 
February  11, 1879.  Ijie  cause  was  there  heard 
and  decree  was  rendered  July  10, 1889,  dis- 
missing the  bill  for  want  of  equity,  with  costs, 
whereupon,  on  January  2, 1891,  the  complain- 
ant prayed  an  appeal  to  this  court,  which  was 
allowecl  on  complainant  giving  bond,  which 
appeal  bond  was  filed  January  7,  1891,  and 
duly  approved  on  January  18,  1891.  Citation 
was  signed  April  14,  and  service  accepted  April 
17.  IF^l.  A  motion  was  made  by  the  Balti- 
more &  Ohio  Railroad  Company  in  this  court 
to  dismiss  the  appeal  for  want  of  jurisdiction, 
because  the  value  of  the  matter  in  dispute  did 
not  exceed  five  thousand  dollars  exclusive  of 
costs,  and  the  cause  was  submitted  on  that  mo- 
tion and  on  briefs  on  both  sides. 

Mr.  W.  L.  Cole  for  appellant 

Mr,  John  H.  Hutchinson  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the  opin 
Ion  of  the  court: 

The  petition  for  removal  was  insufficient,  as 
has  been  repeatedly  determined,  because  it 
does  not  show  of  what  state  the  plaintiff  was  a 
citizen  at  the  time  of  the  commencement  of  the 
action.  Steteiu  v.  Nichols,  180  U.  8.  230  [82: 
914];  Jackson  v.  AUen,  182  U.  8.  27  [88: 249]; 
Im  Confianee  Compagnie  dt Assurance  Centre 
Uneendie  v.  HaU,  187  U.  8.  61  [84: 678];  Kd- 
km  V.  Keith,  144  U.  8.  568  [86: 644]. 

The  final  decree  was  entered  July  10,  1889, 
and  the  appeal  allowed  January  2, 1891,  and 
bond  was  given  and  tiled  in  accordance  with 
the  order  of  allowance  and  approved  January 
18. 1891*.  The  appeal  having  thus  been  taken 
prior  to  the  passage  of  the  Act  of  March  8, 
1891,  is  not  ffovemed  by  that  Act.  It  is  true 
that  the  citation  was  not  signed  until  April  14, 
1891,  and  not  served  until  the  seventeenth  of 
the  month,  but  neither  the  signing  nor  the 
service  of  the  citation  was  jumdictional,  its 
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only  office  being  to  eive  notice  to  the  appelleei^ 
Jacobs  V.  George,  150  U.  8.  415  {87:1127]. 

*B;r  the  Actof  February  25, 1889,  it  was  [57 
provided  "that  in  all  cases  where  a  final  judg- 
ment or  decree  shall  be  rendered  in  the  circuit 
court  of  the  United  States  in  which  there  shall 
have  been  a  question  involving  the  jurisdiction 
of  the  court,  the  party  against  whom  the  judg- 
ment or  decree  is  rendered  shall  be  entitled  to 
an  appeal  or  writ  of  error  to  the  Supreme  Court 
of  the  United  States  to  review  said  judgment 
or  decree  without  reference  to  the  amount  of 
the  same;  but  in  cases  where  the  decree  or  judg- 
ment does  not  exceed  the  sum  of  five  thousand 
dollars  the  Supreme  Court  shall  not  review  any 
question  raised  upon  the  record  except  such 
question  of  jurisdiction."  25  Stat,  at  L.  603. 
chap.  286.  Although  it  does  not  appear  that 
the  qu'  stion  of  jurisdiction  was  raised  in  the 
court  below  by  any  plea  or  motion,  yet  as  the 
record  failed  to  affirmatively  show  jurisdiction, 
this  court  must  take  notice  of  the  defect. 
Chapman  v.  Barney,  129  U.  8.  677  [32:  800J; 
Denny  v.  Pironi,  141  U.  8.  121  [85: 657];  H(A' 
erU  V.  Lewis,  144  U.  8.  658  [86:579];  Northern 
Fac.  R,  Co.  V.  Walker,  148  U.  8.  891  [37: 494J. 

If  the  question  of  jurisdiction  had  been 
raised,  the  cause  might  have  been  brought  to 
this  court  under  the  Act  of  February  25, 1889, 
without  reference  to  the  amount  in  contro- 
versy, and  as  it  is  apparent  upon  the  record 
that  jurisdiction  was  lacking  we  cannot  dismiss 
the  case  upon  the  ground  thai  the  amount  in- 
volved was  less  than  the  jurisdictional  sum, 
even  if  we  were  of  opinion  that  such  were  the 
fact,  for  although  the  question  was  not  raised, 
it  was  necessarily  involved. 

The  result  is  that  the  decree  must  be  reversed 
and  the  cause  remanded  to  the  circuit  court 
with  a  direction  to  remand  it  to  the  state  court, 
the  costs  in  this  and  the  circuit  court  to  be  paid 
by  the  Baltimore  &  Ohio  Railroad  Company, 
upon  whose  petition  the  case  was  removed. 

Ordered  accordingly. 
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JOHN  E.  Dubois,  Appt., 

ARTHUR  KIRK. 
(See  8.  C  Reporter^  ed.  58-07.) 


Patent  for  hear  trap  dam — denial  of  utility^ 
anticipation — dividing  a  patent — iiyunciion 
against  infringement— fuU  costs — not  reversed 
far  costs. 

h  The  patent,  No.  288,411,  lAsued  Dea  S,  188S,  to 
Arthur  Kirk  for  an  improvement  in  movable 
dams  by  a  relieving  or  open  sluice  so  as  to  relieve 
the  ffates  from  uanecessary  pressure.  Is  the  ap- 
plication of  an  old  device  to  a  new  purpose,  and 
18  valid. 

NOTB— fV>r  what  patents  are  granted:  when  de- 
clared  void^  see  note  to  Evans  v.  Eaton,  4: 483. 

As  to  patentahUUy  of  inventions,  see  notes  to 
Thompson  v.  Bolsselier,  20: 70,  and  Coming  v.  Bur- 
den, 14:683. 

As  to  abandonment  of  invention,  see  note  to  Pen* 
nook  V.  Dialogue,  7:827. 

Am  to  diatinetian  t)etween  iaoentions  of  mechanism, 
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SUPUlfilffB  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tekm, 


JL  One  who  tnakes  use  of  a  devloe,  subetaDtlallj 
the  same  as  a  patented  one,  cannot  deny  the 
utility  of  the  latter;  at  least  the  presamptlon  is 
against  him. 

t,  A  patented  device  is  not  antioipated  by  one  the 
operation  of  which  has  a  diflTerent  object  and 
employs  difTerent  means  from  it. 

4.  The  same  invention  should  not  be  divided  be- 
tween two  applicants  for  a  patent  for  it;  the 
prior  inventor  is  entitled  to  the  patent. 

ft.  An  injunction  against  the  infringement  of  a 
patent  will  be  granted  although  defendant  can 
accomplish  the  same  result  by  another  and  dif- 
ferent method. 

C  A  decree  awarding  full  costs  to  the  plalntiflT  in 
a  suit  in  equity  for  infringement  of  a  patent, 
will  not  be  disturbed,  although  he  recovers  only 
nominal  damages. 

7.  An  appeal  doe^  not  lie  from  a  decree  for  costs ; 
and  if  a  decree  Iw  affirmed  with  respect  to  the 
merits,  it  will  not  Iw  reversed  upon  the  question 
of  costs. 

[No.  240.] 
Argued  Apr.  1  and  f ,  1896.  ^  Decided  Apr.  ii, 

1896. 

APPEAL  from  a  decree  of  the  Circuit  CJourt 
of  ibe  United  States  for  the  Western  Dis- 
trict of  PoDDsylvania,  in  favor  of  the  plaintiff, 
Arthur  Kirk,  against  the  defendant,  John  E. 
DuBois,  for  an  ioJuDctioD  and  for  Domioal 
damages  for  the  infringement  of  a  patent  for 
an  improvemeot^in  movable  dams.  Affi/rvied, 
See  same  case  below,  83  Fed.  Rep.  252,  46 
Fed.  Rep.  486. 

Statement  by  Mr.  Juetiee  Brown: 
This  was  a  bill  in  eouity  for  the  infringe- 
ment of  letters  patent  Ko.  zi^S.iW,  issued  De- 
cember 5,  1882,  to  Arthur  Eiik  for  h  new  and 
useful  improvement  in  movable  dams. 

As  stated  in  his  fpeciticatiou.  the  invention 
"relates  to  improvements  in  the  construction 
of  movable  dams  and  lock  a,  whereby  they  arc 
stronger,  safer,  more  durable,  and  more  easily 
operated  than  those  heretofore  in  use."  The 
specification  sets  forth  an  improvement  in  the 
style  of  dam  known  as  the  bear  trap  dam,  in 
several  different  particular?,  the  fifth  one  of 
which  consisted  of  **an  open  sluice,  waterway, 
or  tail  race,  so  arrange^  relatively  to  the  dam 
that  the  water  which  is  not  required  to  support 
the  leaves  will  escape,  and  so  relieve  the  dam 
of  all  unnecessary  pressure." 
59]  *In  relation  to  this  portion  of  the  patent 
the  patentee  states:  "In  the  end  wall  of  the  dam 
I  make  an  open  sluice,  waterway,  or  tail  race, 
88,  Fig.  2,  at  such  height  as  will  permit  all  water 
which  is  not  required  to  sustain  the  gates  to 
escape  from  under. them.    When  the  gates  are 


down,  as  in  the  position  shown  io  Fig.  1.  tbt 
water  is  admitted  by  the  wickets  under  ibem. 
This  raises  and  floats  them  up  until  they  reach 
the  position  shown  by  Fig.  2.  By  that  tisie 
the  water,  having  reached  the  sluice  88.  which 
pas«es  through  the  wall  around  the  end  of  the 
gate,  will  flow  freely  tliiough,  sustaining  the 
gates  at  that  level 

"A  modified  construction  of  the  sluice  88  ii 
shown  by  Fig.  4,  where  the  outlet  88  in  the 
wall  is  below  the  level  of  the  water,  the  latter 
parsing  through  the  outlet  89  into  a  forebay  or 
well,  40,  and  thence  over  the  bridge  41.  If 
desired,  the  discharge  opening  may  be  coo- 
trolled  by  a  valve  0|3erated  by  a  flo^i. 

*'It  is  apparent  that  the  form,  place,  sod  d«^ 
tails  of  construction  of  the  sluice  for  reltevin; 
the  ^tes  from  excessive  pressure  *be]ow  [60 
can  be  varied  by  the  skill<*J  construrton  but  in 
all  cases  an  op^^n  channel  will  be  necessary  «  bta 
the  water  has  reached  a  certain  height  or  prty 
sure  under  the  ^at^." 

The  sixth  claim,  the  only  one  alleged  to  be 
infringed,  is  as  follows: 

''6.  A  bear-trap  dam,  having  a  relieviogor 
open  sluice  extending  from  under  the  Lttes^so 
as  to  relieve  them  from  unnecessary  prrfsurc, 
substantially  as  and  for  the  purposes  d^ 
scribed." 

Three  grounds  of  defense  were  sK  up  tad 
insisted  upon  by  the  defendant.  First,  tint 
the  alleged  invention  was  not  useful:  srrosd. 
that  the  device  was  in  use  by  the  defeo  iiat 
before  the  date  of  the  alleged  invention  by  the 
patentee;  and  third,  that  the  defendant  had 
not  infringed. 

Upon  a  hearing  upon  pleadings  snd  proofs^ 
the  circuit  court  found  in  favor  of  the  pbioUJf 
upon  all  these  issues  (33  Fed.  Rep.  25.*)  to-l 
subsequently  entered  a  final  decree  in  btsftTor 
for  an  injunction,  with  nominal  damages.  4$ 
Fed.  Rep.  486.  The  defendant  tliereupoo  l^ 
pealed  to  this  court. 

The  drawings  on  opposite  page  exhibit  ibe 
device. 

Metari.  George  A.  Jeaks,  W  P,  JeMh 
and  T.  U,  Baird  Pattetmn  for  appelUnt 

Meun,  Wm.  Bakewell*  ThoaMS  W. 
Bakewell  and  Jame$  K,  BakewdL  (or  i^ 
pellee. 

Mr,  JfuUee  Brown  delivered  tba  opinkx  cf 
the  court: 

Bear-trap  dams  are  used  in  small  ttrrsiDsfo 
the  purpose  of  creating  a  reservoir  of  wain,  it 
which  logs  may  be  collected,  and  over  »bt^ 
they  may  be  floated  down  the  river  wbeo  th* 
dam  is  opened.     These  dams  are  mov«h)f .  ^rA 


iifttdes,  or  prodticte  and  procetaem  when  latter  pa- 
tented, see  note  to  Cominir  v.  Burden,  14: 683. 

Am  to  ineludino  procen  and  product  in  tame  jtatent; 
uparate  patenta  therefor^  see  note  to  Evans  v.  Bsp 
Con.  4: 488. 

Ae  to  what  reiatue  may  eovar^  see  note  to  0*Beill7 
▼.Morse.  14:  SOL 

A8  to  aeeionmenU  before  iesuino  and  reUeuinopat' 
ant;  rteording:  when  aeetgnment  irantfert  extended 
Urme^  see  note  to  Gayler  v.  Wilder,  18: 804. 

Ae  to  y[hen  aeeignee  may  aue  for  infringement;  when 
patentee  must:  whfen  they  mvatjofn^  see  note  to  Wil- 
son V.  Bou8seau«  11: 114L 
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As  to  damagee  for  infringement  of  patient,  tf^* 
damagee^  see  note  to  Hoffv  v.  Bmerwo.  ISEOt 

Aa  to  autieipition  of  patenta:  prior  pateata  vA 
puiMeatio/na;  applioeM/m  and  iatma;  tkaUm  <•< 
aped^catUma.  see  note  to  LenatS  v.  8tai»Strd  01 
Co.  87:  787. 

Aa  to  palenta  for  deaigna.  when  valid,  see  aodti 
Smith  V.  Whitman  Saddle  Co.  87:  601 

AatopatentablUyof  invent  iona:paUntaH$mNit^ 
mailer;  xamty:what  eonatituteaiaivemlPm:paimttf^ 
nOreltu;  combination;  foreign  pateetta  ami  ^a^ 
aiaeta.  aea  note  to  Grant  ▼. Waltsr,  87:  fifllL 
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consist  of  two  leaves  of  heavy  timbers,  bolted 
together,  risiDg  and  fallinflr  between  two  verti- 
61]cal  side  walls  of  masonry  or  *timberwork. 
These  leaves  are  hinged  at  their  outer  edges  to 
timbers  in  tbe  bed  oi  the  stream,  and  when  the 
dam  is  down,  the  upper  leaf  overlaps  the  other 
to  a  certain  extent.  Parallel  with  the  stream, 
at  one  or  both  sides  of  the  dam,  is  a  sluice, 
termed  a  forebay,  at  each  end  of  which  is  a 

Ste  or  wicket,  for  the  admission  of  water  at 
upper  end  from  the  pond,  and  its  discharee 
at  its  lower  end  into  the  tail  raoe.  When  it  Is 
desired  to  raise  the  dam,  and  create  a  reservoir 
of  water,  the  wicket  at  the  upper  end  of  the 
forebay  is  opened  and  that  at  the  lower  end  is 
closed.  Tbe  effect  of  this  is  to  admit  the  water 
into  the  forebay,  from  which  it  flows  through 
openings  provided  for  the  purpose  under  the 
I^ves  of  tbe  dam,  and,  bv  hydrostatic  pres- 
sure, raises  them  gradually  up  to  their  full 
height,  when  they  assume  somewhat  the  shape 
of  the  letter  A.  When  it  is  desired  to  lower 
tbe  dam,  and  create  what  is  known  as  a  diute 
for  the  passage  of  logs,  the  wicket  at  the  upper 
end  of  the  forebay  is  closed  and  that  at  the 
lower  end  is  opened,  tbe  effect  of  which  is  to 
exhaust  the  water  from  the  forebay  and  from 
beneath  the  dam.  As  the  water  runs  out  the 
leaves  of  the  dam  fall  to  a  horizonal  position, 
and  the  water  from  the  reservoir  pours  out 
tbrough  the  chute  thus  formed.  If,  however, 
the  volume  of  water  be  so  great  as  to  raise  tbe 
water  in  the  forebay  above  the  height  of  the 
dam,  the  pressure  underneath  the  leaves  may 
become  so  great  as  to  tear  tbe  lower  leaf  from 
under  tbe  upper  one,  and  thus  wreck  tbe  dam, 
and,  perhaps,  create  a  serious  flood  below  it. 
It  is  said  that  an  average  difference  of  three 
feet  between  the  level  of  the  water  Ih  tbe  fpre- 
bay  'and  tbe  level  in  the  chamber  under  the 
dam  would  exert  upon  leaves— each'  of  which 
is  450  square  feet  in  are»— ftn  upward  pressure 
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of  07,d00  pounds.  To  resist  this  hydrostatic 
pressure  the  common  practice  was  to  limit  the 
upward  motion  of  the  lower  leaf  by  stops, 
cleats,  or  chains,  or  have  a  man  constantly  on 
watch  to  relieve  the  pressure  by  opening  or 
closing  the  wickets  in  the  forebay,  as  required. 

The  object  of  the  invention  in  question  was 
to  do  this  automatically,  by  opening  an  over- 
flow underneath  the  apex  of  the  leaves  of  the 
dam,  so  that,  when  they  reached  *tbeir  full  [62 
height,  anv  further  pressure  upon  them  would 
be  relieved  by  the  surplus  of  water  running  out 
tbrough  this  overflow  or  waste  weir  into  the 
tail  race.  An  alternative  device  is  shown  in 
figure  4,  by  which,  instead  of  permitting  the 
water  to  run  off  through  a  waste  way,  located 
near  tbe  apex  of  the  dam,  it  is  allowed  to  run 
over  the  lower  end  wall  of  the  forebay,  which 
for  that  purpose  is  made  a  few  inches  lower 
than  the  apex  of  tbe  dam.  Under  the  laws  of 
hydrostatic  action,  lowering  the  water  in  tbe 
forelwy  also  lowers  it  in  the  chamber  beneath 
the  dam  to  precisely  the  same  level,  this 
chamber  being  connected  with  the  forebay  at 
the  bottom. 

Waste  ways  were  a  common  and  well 
known  method  of  relieving  the  pressure  of 
water,  but  bad,  before  the  Kirk  invention,  been 
generally  if  not  universally  used  to  draw  off 
the  water  from  the  pond  above  the  dam,  when 
it  reached  a  certain  height,  and  thereby  tbe 
pressure  upon  tbe  dam  was  relieved.  Indeed, 
tbe  dam  itself  becomes  a  waste  wav,  as  soon  as 
the  water  in  tho  pond  reaches  a  higher  level 
than  the  apex  of  the  dam.  and  flows  over  it 
It  would  appear  that,  at  tbe  time  of  the  Kirk 
invention,  there  was  no  recognized  method  of 
Helieving  the  pressure  of  the  water  underneath 
Uie  leaves  of  a  bear-trap  dam,  and  that  the  dam 
was  prevented  from  being  carried  away  only 
by  cleats  or  chains  to  braoe  the  strutsture,  and 
enable  it  to  resist  the  pressure  from  beneath. 
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The  inventioD  seems  to  have  occurred  to 
Kirk  upon  the  occasion  of  a  visit  of  a  delega- 
tion of  the  Pittsbarg  Chamber  of  Commerce, 
OD  Christmas  day  of  1879,  to  a  bear-trap  dam 
erected  by  John  DuBois,  ao  uncle  of  tbe 
defendant,  who  had  recentlv  patented  an  over- 
lapping third  leaf,  designed  to  bold  down  tbe 
other  leaves.  This  improvement,  as  stated  by 
one  of  tbe  witnesses,  ''consisted  in  adding  a 
third  leaf,  which  was  hinged  to  the  down- 
stream end  of  the  up  stream  leaf  in  such  a 
way  that  when  the  dam  was  raised,  the  down- 
ttream  leaf  was  supported  and  held  in  place  by 
a  third  leaf."  Eirk  was  not  satisfied  with  this 
method  of  resisting,  instead  of  relieving,  the 
pressure,'  and  as  he  states,  "  It  occurred  to  me 
next  day  to  provide  an  overflow  at  the  height  de- 
sired to  maintain  the  gates,  above  which  all  wa- 
tf  3]ter  should  flow  away,  because  I  ^observed 
that  the  risine  power  of  the  dam  was  the  water 
under  it."  And  revolving  the  matter  further 
in  his  mind,  the  thought  occurred  to  him  of 
making  an  overflow  at  the  desired  height  from 
a  point  under  the  gates,  and  discharging  tbe 
water  into,  tbe  tail  race,  and  also  of  making 
the  lower  end  of  tbe  forebay  lower  than  the 
upper  end.  He  explained  this  invention  to  his 
family  on  his  return  from  the  dam,  and  in  the 
early  part  of  1880  explained  it  to  DuBois  him- 
self, and  urged  him  to  adopt  it  upon  some 
jdams  which  he  was  then  building.  It  seems 
that  DuBois  disapproved  of  it,  and  stated  that 
it  was  not  necessary,  as  his  third  leaf  answered 
.every  purpose ;  but,  on  April  19. 1831,  surrep- 
titiously made  application  himself  for  a  similar 
method  of  relieving  the  pressure  of  the  water 
beneath  the  dam.  Upon  learning  of  this,  Eirk 
filed  a  caveat,  and  applied  for  tbe  patent  in 
suit.  An  interference  was  declared  by  the 
Patent  Office,  and  Eirk  was  subsequently 
adjudged  to  be  the  first  inventor,  and  tbe 
patent  was  issued  to  him,  with  a  claim  for  a 
bear-trap  dam,  having  a  relieving  or  open 
sluice  extending  from  under  tbe  gates.  In  the 
meantime,  however,  upon  aa  application  filed 
November  11,  1881,  a  patent  was  issued  to 
DuBois,  Januarv  3, 1882,  for  a  similar  device, 
wherein  the  claim  was  restricted  to  "an  over- 
flow or  discharge  to  limit  the  head  of  tbe 
water  located  at  a  point  in  advance  of  the 
gate,  whereby  the  surplus  water  is  permitted 
to  escape  before  reaching  the  gate." 

The  Elirk  invention  is  undoubtedly  a  very 
simple  one,  and  it  may  seem  strange  that  a 
similar  method  of  relieving  the  pressure  had 
never  occurred  to  the  builders  of  bear-trap 
dams  before;  but  the  fact  is  that  it  did  not, 
and  that  it  was  not  one  of  those  obvious 
improvements  upon  what  had  gone  before, 
which  would  suggest  itself  to  an  ordinary 
workman,  or  fall  within  the  definition  of  mere 
mechanical  skilL  It  was  in  fact  the  application 
of  an  old  device  to  meet  a  novel  exigency,  and 
to  subserve  a  new  purpose.  That  it  is  a  useful 
improvement  can  scarcely  be  doubted.  In- 
deed, in  view  of  the  fact  that  John  DuBois 
made  application  for  a  similar  patent  himself, 
and  that  he  and  the  defendant,  sinoe  his  death, 
have  constantly  made  use  of  a  device  which  dif  • 
64]  fera  from  that  *of  Eirk's  only  in  the  fact 
that  he  relieves  the  pressure  by  lowering  the  end 
of  the  forebay  to  a  level  beneath  the  apex  of  the 
dam,  it  does  not  lie  in  defendant's  mouth  to 
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deny  its  utility.  The  presumptinnt.  st 
are  against  him.  LehnbeuUr  v.  fMtktvt^  lO^ 
U.  S.  94  [26:  939];  We$Um  KUttric  Co,  v.  /^ 
Rue,  189  U.  8.  eol  608  [82:  294.  2971:  Bnd^ 
V.  Main  Bating  Co,  148  U.  8.  tm  [W:  f7X 
2761. 

There  are  ckdmed  as  antidpatiooa  of  this 
patent — 

1.  Patent  No.  251.771  to  John  DnfiotJ^ 
This  is  the  patent  alnady  referred  to,  appKrm 
tion  for  which  was  made  November  11, 1S8I . 
nearly  six  months  after  application  was  aadc 
for  the  patent  in  this  suit.  It  is,  tbeieCoie,  m 
subsequent  patent,  and  of  course  caonoC  be 
claimed  as  an  anticipation. 

2.  Patent   No.   229,682    to  John   Dnfioia. 
issued  July  6,  1880,  upon  an  appbcatioa  itleii 
February  10,  1879,  the  fifth  claim  of  wUdi 
patent  is  as  follows :    "  The  combinatkn  oC  a 
jointed  or  flexible  dam  or  lock  gate  ad^Med  to 
rise  and  fall  beneath  the  water,  a  chamber  or 
passage  beneath  the  gate  to  admit  water  for 
elevatinff  the  same,  a  secondary  gate  cooneetc*! 
with  said  chamber  and  oontroilmg  tbe  mcMf^ 
of  water  there  from  below  the  gate,  and  a  float 
located  above  the  dam  and  arranged  to'open*^ 
the   second   gate."    In    relation  to  ibh  itr 
patentee  states  that  for  the  purpose  of  secnriL^ 
the  elevation  and  depression  of  tbe  dam.  > 
flume  is  arranged  to  conduct  water  tieoeatfa  r 
from  the  higher  elevation  of  the  stream  abofr. 
and  a  second  flume  arranged  to  conduct  tb< 
water  from  beneath  tbe  gHte  into  tbe  itreut. 
below.    A  small  gate  or  valve  fecated  ia  the 
second  flume  serves  to  control  tbeeicapsof  the 
water  from  beneath  tbe  dam,  and  thera^  cod 
trols  the  height  of  the  dam.  in  the  matt  mat 
ner  that  tbe  height  of  the  lod^  gate  is  coo 
trolled.    In  order  to  control  this  smtQ  put  < ' 
valve  and  tbe  height  of  the  dam  automaticani 
the  patentee  makes  use  of  a  float,  moontcd  i 
tbe  stream  above  tbe  dam,  and  connected  mitk 
tbe  gate.    The  rise   and    fall  <^  tbe  wstn 
causes  the  float  to  rise  and  fall  aocQfdiifb< 
and  the  float,  in  turn,  opens  and  doM  tbe 
gate,  so  as  to  render  the  escape  of  the  water 
from  under  the  dam  sections  proportloQalt  t.^ 
tbe  heigbtof  water  in  the  stream.    Tbepnipo*' 
*of  this  opening  is  to  control  the  height  fit[t^ 
the  leaves  of  the  dam,  and  not  tbe  water  owcr 
the  dam.    If  the  dam  is  intended  to  he  set  i' 
half  the  elevation  of  the  full  height  of  tk 
leaves,  this  device  properly  adJostiBd  wooM 
only  fldlow  enough  upward  preaoore  udsr  tlr 
leaves  to  raise  them  to  that  height    To  do  tbi* 
he  places  a  float,  not  in  the  forebay,  bat  la  tbe 
stream  above  the  dam,  and  coonects  ft  wU 
tbe  gate  by  a  rack  and  pinion.    Its  operatios 
seems  to  be  to  vary  automatically  the  hiffbtof 
the  dam  in  accordance  with  the  varittioii  ^^ 
the  height  of  the  water  in  tbe  poad  sbow 
He  lowers  the  dam  and  thua  draws  of  ^ 
water   from   the  pond  above  when  sesde^ 
Eirk  does  not  vary  the  height  cihkdm» 
all,  but  merely  relieves  it  of  preasore,  tbe  ds*. 
when  raised,  being  alwaya  at  the  same  4>^ 
tion. 

Tbe  device,  the  operation  of  whttb  li  ^ 
very  clearly  shown  in  the  patent  iii>**^ 
have  a  different  object  from  that  of  thiP^ 

fatent,  and  employs  quite  a  diffcnoC  W>* 
Q  relation,  to  this  device,  which  appai*  ^ 
have  been  introduced  on  an  acoonntiaf  ^f^ 
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the  master,  the  master  foand  "as  to  the  use  of 
floats  as  a  means  of  regulating  the  wickets  and 
<xmtrolling  the  pressure  of  water  under  the 
leaves,  the  evidence  as  to  their  practical  use 
^Dd  operation  was  so  indefinite  that  the  mas- 
ter wUl  submit  the  subject  without  further 
comment  **  This  patent  does  not  seem  to  bare 
been  suggested  to  the  court  below  as  an  an- 
ticipation, and  it  is  not  noticed  by  it  in  its 
opinion.  Nor  does  def  endan t's  expert  make  any 
reference  to  it.  There  is  nothine  in  his  testi- 
mony to  indicate  that  the  deyice  which  this  pat- 
ent describes  accomplishes  the  same  result  or 
works  in  the  same  way  as  Kirk's  inyention;  and 
the  fact  that  DuBots  himself  subsequently  made 
application  for  the  patent,  which,  upon  Eirk's 
interference,  was  awarded  to  the  latter,  indi- 
cates quite  clearly  that  DuBois  did  not  consider 
it  as  accomplishing  the  purpose  sought  by  his 
«ubsequent  application.  We  do  not  find  it  to 
have  been  an  anticipation  of  the  Kirk  [latent. 
Defendant  made  use,  in  his  alleged  infringing 
<levice.  of  a  forebay,  the  lower  wall  of  which 
was  eight  inches  lower  than  the  apex  of  the 
dam,  when  the  dam  was  raised.  The  water  in  the 
^O]  *forebay  as  well  as  that  under  the  leaves 
of  the  dam  is  thus  kept  at  a  lower  level  than 
that  in  the  pool  above  the  dam.  This,  in  its 
practical  effect,  is  an  exact  equivalent  of  the 
aperture  shown  in  the  Kirk  patent*  and  in- 
asmuch as  this  device  is  statca  in  that  patent 
as  an  alternative  and  equivalent  device,  ac- 
complishing the  same  result  as  the  aperture 
on  first  described,  it  required  no  invention 
the  part  of  DuBois  to  make  the  change.  He 
had  only  to  adopt  the  suggestion  made  by 
Kirk  in' bis  speciti cation,  and  use  a  forebay 
with  a  short  lower  wall  instead  of  the  aperture. 
It  is  true  the  Patent  Office  attempted  tu  divide 
the  invention  by  limiting  Kirk  to  a  relieving 
or  open  sluice  extending  from  under  the  gates, 
and  allowing  to  DuBois  a  claim  for  an  overflow 
or  discharge,  to  limit  the  beigbt  of  the  water, 
located  at  a  point  in  advance  of  the  gate.  But 
if  the  inventions  were  practically  one  and  the 
aame  the  patent  office  was  in  error  in  di- 
viding the  invention,  and  as  it  adjudged  that 
Kirk  was  the  prior  inventor,  he  was  the  one  en- 
titled to  the  patent.  The  defendant  praclically 
admits  that  his  device  accomplished  the  same 
result  as  the  other,  but  argues  that  it  makes 
no  prfictical  difference  whether  the  water  be 
discharged  from  the  forebay  by  a  wicket 
located  near  the  bottom,  or  by  lowering  the 
lower  wall  of  the  forebay  and  discharging  the 
water  over  such  wall;  and  that,  by  the  use  of 
the  lower  wicket,  the -water  in  the  forebay 
may  be  held  at  any  level  which  may  be  de- 
sired. This  argument  derives  some  support 
from  the  fact  that  the  circuit  court,  in  its  final 
decree,  found  that  the  defendant  realized  no 
profits  or  saving  whatever  from  the  use  of  the 
patented  device,  and,  therefore,  awarded  only 
nominal  damages.  But  if  this  areument  tie 
sound,  defendant  will  not  suffer  oy  the  in- 
iunction,  as  the  method  of  relieving  the  water 
Id  the  forebay  by  the  manipulation  of  the  upper 
and  lower  wickets,  known  as  cocking^  the 
wickets,  is  undoubtedly  open  to  him.  Flain- 
tiff,  however,  is  none  the  less  entitled  to  his 
injunction  by  the  fact  that  defendant  is  able 
to  nooomplish  the  same  result  by  another  and 
different  method. 
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Plaintiff  was  awarded  full  costs  in  the  court 
below,  notwithstanding  that,  in  the  report  of 
the  master  and  in  the  final  ^decree,  he  was  [07 
awarded  only  nominal  damages.  It  is  insisted 
that  this  was  an  error,  and  we  are  cited  to  the 
cases  of  Dobwn  y.  Hartford  Carpet  Go,  114  U. 
».  443  r29:  1771;  and  Dobwn  v.  Dornan,  118 
U.  S.  10  [80:  681,  in  support  of  the  contention 
that  defendant  snould  have  been  allowed  costs 
after  the  interlocutory  decree.  In  these  cases, 
however,  the  court  bielow  awarded  substantial 
damages,  and  the  court,  while  suHtaioiog  the 
interlocutory  decree,  reversed  the  final  decree 
so  far  as  the  awarding  of  damages,  and  re- 
manded the  cases  with  iDstruciions  to  allow 
the  defendant  a  recovery  of  his  costs  after 
interlocutory  decree,  and  to  the  plaintiff  his 
costs  to,  and  including  the  interlocutory  de- 
cree. In  this  case  we  sustain  the  action  of 
the  court  below  both  as  the  interlocutory  and 
final  decree,  and,  as  costs  in  equity  and  ad- 
miralty cases  are  within  the  sound  discretion 
of  the  court,  we  do  not  feel  inclined  to  disturb 
this  decree  in  awarding  full  costs  to  the  plain- 
tiff. Canter  v.  American  Ins,  Go,  28  U.  8. 8  Pet. 
307  [7:  6881;  Harmony  v.  United  States,  48  U. 
S.  2  How.  110,  237  fll:  289,  2501;  The  Sap- 
phire y.  Napo'eon  III.,  85  U.  8.  18  Wall.  61 
[21:  814];  KUtredge  v.  Race,  92  U.  8.  116, 
120  [28:  488,  490].  This  court  has  held  in  sev- 
eral cases  that  an  appeal  does  not  lie  from  a 
decree  for  costs;  and  if  an  appeal  be  taken 
from  a  decree  upon  the  merits,  and  such  de- 
cree be  affirmed  with  respect  to  the  merits,  it 
will  not  be  reversed  upon  the  question  of  costs. 
OUndale  Elastic  Fabrics  Go.  v.  Smith,  100  U. 
S.  110, 112  [26:  647];  Paper  ^g  Mach,  Cases, 
105  U.  8.  766,  772  [26:  969,  961];  Wood  v. 
Weimar,  104  U.  8.  786,  792  [26:  779,  7801; 
RnsseU  y.  Farley,  106  U.  8.  488. 437  [26:  1060, 
1061. 

TJie  decree  of  the  court  beloto  is,  therefore,  aj* 
firmed, 

I  am  requested  to  state  that  Mr,  Justice 
Field  dissents  from  this  opinion. 

Mr,  Justice  Shiras  took  no  part  in  the  de- 
cision of  this  case. 


THE   RISDON   IRON  &   LOCOMO-  [68 
TIVE  WORKS,  Appt,, 

V. 

PHILIP  MEDART  kt  al. 

(See  8.  a  Eeporter*8  ed.  68-84.) 

Three  invalid  patents  for  belt  pulleys— function 
of  a  machine  not  patentable— superior  toork- 
manship—toant  of  invention, 

L  Patent  No.  948,600,  granted  to  PbiUp  Medart,  for 

NOTS— .Fbr  what  patents  are  granted;  when  de- 
clared void,  see  note  to  Bvans  v.  Baton,  4:  488. 

As  to  patentdbUUy  of  inventions,  see  notes  to 
Thompson  v.  Boieseller,  20: 70,  and  CorDiQjr  ▼.  Bur- 
den. 14:  688. 

As  to  dbcmdment  of  IswentUmt  aae  note  to  Pen- 
nook  V,  Diaioirue,  7:  827. 

An  to  distinction  between  inventions  ofmedhanism^ 
artidest  or  products  and  processes:  when  latter  pat- 
ented, see  note  tp  Corning  y.  Burden,  14:  683. 

Ab  to  inctudino  process  and  product  in  same  patent; 
separate  patents  therefor^  see  note  to  iivans  t- 
Baton,  4:  438. 
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an  improved  process  of  maoufacturlng  belt  pul- 
leys, being  for  a  process  in  manu&oture,  and  oot 
tor  the  mecbanisn  employed,  nor  for  tbe  finished 
product  is  invalid. 

8.  A  valid  patent  cannot  be  obtained  for  a  process  • 
which  involves  nothing  more  than  the  operation 
of  or  the  function  of  a  machine. 

8.  Patent  No.  248,fi0a,  granted  to  Philip  Medart  for 
a  belt  pulley,  is  not  for  a  new  'device,  not  for  a 
new  combination  of  old  devices,  but  is  only  for 
superior  workmanship,  and  is  invalid. 

4.  Patent  No.  238,708,  to  Philip  Medart  for  belt  pul- 
ley, as  to  the  first  claim  does  not  describe  a  puUey 
which  differs  at  all  in  ita  completed  state  from 
prior  pulleys,  and  is  invalid,  and  as  to  the  second 
claim  was  not  found  by  the  court  below  to  have 
been  infringed. 

[No.  164.] 

Bubmitted  Jan,  tl,  1895,    Decided  Apr.  tt, 

1895. 

ON  APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  California,  in  favor  of  the  plain- 
tiflfs,  Philip  Medart  ei  al,  against  the  defend- 
ant, the  Risdon  Iron  &  Locomotive  Works, 
for  damages  for  the  infrinji;ement  of  three  let- 
ters patent  granted  to  Philip  Medart  for  belt 
pulleys.  Becersed,  and  ea»e  remanded  with  di- 
reeiioni  to  diemim  the  euit. 


Statement  hy  Mr.  Juetice  Brown  s 

This  was  a  suit  in  equity  instituted  hy  Philip 
and  William  Medart  afcaiost  the  appellant,  for 
the  infringement  of  three  letters  patent  granted 
to  Philip  Medart,  viz :  Patent  No.  248,699, 
dated  October  25, 1881,  for  the  manufacture  of 
helt  pulleys ;  patent  No.  248.598,  also  dated 
October  25,  1881,  for  a  helt  pulicv:  and  patent 
No.  2i58.702,  granted  March  8,  1881,  also  for  a 
belt  pulley. 

In  the  first  patent,  No.  248.599,  the  patentee 
0tated  in  his  specification  that  bis  invention 
"  relates  to  that  class  of  belt  pulleys  formed  of 
a  wrought- metal  rim  and  a  separate  center, 
usually  a  spider,  and  usually  made  of  cast 
metal.  Heretofore  considerable  diflSculty  has 
been  encountered  in  the  manufacture  of  such 
pulleys,  much  time,  skilled  labor,  and  large  and 
elaborate  machineir  have  been  required,  and 
69]  *their  production  has  been  corresponding- 
ly expensive.  The  object  of  my  invention  is  to 
cheapen  and  simplify  their  construction,  over- 
come tbe  objections  above  mentioned,  and  pro 
duce  strong  and  perfect  pulleys  in  a  quick  and 
efQcient  manner.  My  invention,  therefore, 
consists  in  an  improved  process  of  manufac- 
ture, whereby  the  above  results  are  obtained." 

The  drawings  accompanying  the  specifica- 
tion represent  the  machinery  for  carrying  out 
the  invention,  and  the  puHoy  at  various  stages 
of  its  manufacture.  The  specification  sets 
forth  in  detail  the  manner  in  which  tbe  ma- 
ebioery  is  operated,  and  winds  up  with  the 


following  statement :  "  Pulleys  thus  maao- 
factured  are  perfectly  bafanced,  faaltless  ia 
shape,  strong,  and  durable,  and  can  be  pro- 
duced more  rapidly  tfnd  at  less  expense  tlun 
the  imperfect  pulleys  heretofore  made.  Tbe 
machinery  herein  shown  and  referred  to  lias 
not  been  described  more  in  detail,  as  iu  opera- 
tion will  be  clear  to  those  skilled  in  suih  mil- 
ters ;  and  no  claim  to  it  is  hen'in  made,  it 
being  my  purpose  to  secure  protect ioo  for  such 
apparatus  by  other  applications  hereafter  to  be 
made." 

The  claims,  which  are  four  in  number,  are 
all  for  tbe  described  improvement  in  th?  art 
of  manufacturing  belt  pulleys,  which  cjosist 
in  centering  the  pulley  center  or  spider  tod 
then  grinding  the  same  concentrically  with  the 
axis  of  tbe  pulley,  the  several  claims  stating 
with  more  or  less  detail  the  principal  steps  in 
the  manufacture. 

In  bis  specification  to  patent  No.  248,598,  tbe 
patentee  states  that  his  *'  improved  pulley  be 
lonjirs  to  that  class  of  pulleys  composed  of  a 
separate  spider,  usually  of  cast  metal,  sod  a 
wrought  metal  rim.  which  is  secured  to  the 
spider ;"  and  that  his  invention  *'  coosisti io  a 
pulley  which  is  perfectly  true  and  accuratelj 
balanced,  that  is.  a  pulley  in  which  the  ceatcr 
of  gravity  and  geometridal  center  or  axis  ooia- 
cide." 

In  his  specification  to  patent  No.  238,7021, 
which  was  granted  about  seven  months  befon 
the  other  patents,  the  patentee  states  that  hb 
invention  "  relates  to  certain  improvements  la 
belt  pulleys  and  luui  for  its  object,  first,  tbe 
production  of  a  cheap,  light,  and  duiable 
pulley ;  and,  secondly,  the  produriioo  o(  tr- 
regular  sizes  of  pulleys  without  the  necessiiT 
*of  a  separate  pattern  for  each  size  of  pnl  [70 
ley  required;  and  this  invention  consuls,  nnt, 
in  constructing  the  usual  crown  or  dish  on  the 
rim  of  wrought  metal  rimmed  pulleys  bj 
bending  said  rim  transversely  during  the  pro- 
cess of  manufacture  ;  secondly,  the  belt  poJIey 
havinff  arms  formed  of  wood,  prefetablr  of  s 
cylinmcal  shape,  which  at  their  inner  ends  lOt 
in  sockets  cast  on  the  hub,  and  at  their  outer 
ends  are  provided  with  bracket  lugs,  to  whick 
the  pin  u  secured  by  rivets  or  oUier  eqaiT»> 
lent  means." 

The  defendant  appeared  and  demnrred  to 
the  bill  upon  the  ground  that  Um  patents  did 
not  show  invention  upon  their  faoea.  Tbed^ 
murrer  was  argued  and  oTerroled  and  kavt 
given  to  answer,  and  upon  a  subsequent  bev- 
ing  upon  pleadings  and  proofs  it  was  adjudged 
that  all  of  the  patents  were  valid ;  that  tbe 
defendant  had  infringed  the  first,  seoood,  sod 
third  claims  of  patent  No.  248.599,  Iht  t«o 
claims  of  patent  No.  248,598,  and  tbe  firrt 
claim  of  patent  No.  288,708,  and  defeadsot 
was  enjoined  from   further   tnfringiog.    A 


A$  to  what  reissue  may  oooar,  see  note  to  0*Beilly 
▼.  Morse,  14:  SOL 

A8to<ugtonmenUbeforei8$uingandre(9mtng  pal' 
ent;  recording;  when  anignment  transfere  extended 
terms,  see  note  to  Oayler  t.  WUder,  18:  604. 

AetowhenaeeignumaymieforinfrinoemenUwhen 
patenUemutt;  when  they  must  ioin^  see  note  to 
Wilson  V.  Bousseau,  11:  114L 

Ae  to  damagee  for  infrlngenmrtt  ef  potent;  treUU 
damagee^  see  note  to  Hogg  ▼•  BmeiBon,  IS:  8S4. 
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Ae  to  anticipation;  of  palente:  prior  pottattsaf 
pubHeatiom;  apptieatUm  and  imue;  dolmf  oad  0tet 
ftcatione^  see  note  to  Leggeu  v.  Standard  OttOo^  V: 
7J7. 

Ae  to  patentefor  deeigne^  when  vaUd^  sse  aslSBi* 
Smith  T.  Whitman  Saddle  Oo.  17: 601 

AatopaUntabaityof  infpentione:  psCsaCaMi  «*- 
Sect^matter;  utQity:  what  eonetitutm  kw9ntkm:9if- 
entabte  nooetty;  oonibinatione:  foreign  pateeft  eea 
their  eiedbe^  see  note  to  Grant  v.  Walter,  ST:  Vl 
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final  decree  was  subsequently  entered,  upon 
tbe  report  of  the  master,  for  $1811.25,  from 
which  decree  the  defendant  appealed. 

Figure  1  of  the  following  drawings  exhibits 
a  perspecdve  flew,  and  fiirure  2  a  Terticai  sec- 
tion of  the  patented  pulley. 


Messrs.  M.  A*  Wlieatoii»  F.  J.  Kierce 
and  E.  R.  Taylor  for  appellant. 
Mr.  Wm.  M.  Eecles  for  appellees. 

7 1]  *Mr.  Justice  Brown  delivered  the  opin- 
ion of  tbe  court : 

The  three  patents  involved  in  this  suit  are 
for  an  improved  belt  pulley,  and  for  the  manu- 
facture of  the  same.  Each  of  them  requires  a 
separate  consideration. 

1.  Patent  No.  248,509  is  for  an  improved 
process  of  manufacturing  that  class  of  belt 
pulleys  formed  of  wrought  metal  rim  and  a 
i^parate  center,  usually  a  spider,  and  usually 
made  of  cast  metal.  The  drawings  represent 
the  macfainerv  for  carrying  out  the  invention, 
■ind  the  pulley  at  the  various  stages  of  its 
manufacture.  The  process  of  manufacture  is 
set  forth  in  detail  in  the  specification,  and  con- 
sists of  the  following  steps :  (1)  centering  tbe 
pulley  center  or  spider;  (2)  grinding  the  ends 
of  tbe  arms  concentrically  with  the  axis  of  tbe 
pulley:  (3)  boring  the  center;  (4)  securing  tbe 
rim  lo  tbe  spider;  (5)  grinding  the  face  of  the 
rim  concentric  with  the  axis  of  the  pulley; 
<n)  grinding  or  squaring  the  edges  of  the  rim. 
This  process,  it  may  be  observed  is  purely  a 
mechanical  one. 

Does  it  disclose  a  patentable  invention? 
That  the  patent  is  for  a  process  in  manufac- 
ture, and  not  for  the  mechanism  employed, 
nor  for  the  finished  product  of  such  manufac- 
ture, is  undeniable,  and  is  so  expressed  upon 
tbe  face  of  the  specification. 

The  four  claims  of  the  patent  make  no  ref- 
erence to  the  mechanism  exhibited  in  the 
drawings,  and  described  In  the  specification. 
AH  claim  an  improvement  in  the  art  of  man- 
ufacturing, and  set  forth  In  more  or  less  detail 
tbe  various  steps  in  that  process.  That  certain 
processes  of  manufacture  are  patentable  is  as 
clear  as  that  certain  others  are  not,  but  nowhere 
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IS  tbe  distinction  between  them  accurately  de- 
fined. There  is  somewhat  of  the  same  obscur- 
ity in  tbe  line  of  demarkation  as  in  that  between 
mechanical  skill  and  invention,  or  In  tbat  be- 
tween a  *ne w  article  of  manufacture,  which  [72 
is  universally  held  to  be  patentable,  and  the 
function  of  a  machine,  which  it  is  equally  clear 
is  not.  It  may  be  said  in  general  tbat  processes 
of  manufacture  which  involve  chemical  or 
other  similar  elemental  action  are  patentable, 
though  mechanism  may  be  necessary  in  tbe 
application  or  carrying  out  of  such  process, 
while  those  which  consist  solely  in  the  opera^ 
tion  of  a  machine  are  not  Most  processes 
which  have  been  held  to  be  patentable  require 
the  aid  of  mechanism  in  their  practical  appli- 
cation, but  where  such  mechanism  is  subsidiary 
to  the  chemical  action,  the  fact  that  tbe  pat- 
entee may  be  entitled  to  a  patent  upon  his 
mechanism  does  not  impair  his  right  to  a 
patent  for  his  process;  since  he  woula  lose  the 
benefit  of  his  real  discovery,  which  might  be 
applied  in  a  dozen  different  ways,  if  he  were 
not  entitled  to  such  patent.  But,  if  the  opera- 
tion of  his  device  be  purely  mechanical,  no 
such  considerations  apply,  since  the  function 
of  the  machine  is  entirely  independent  of  any 
chemical  or  other  similar  action. 

A  review  of  some  of  the  principal  cases  upon 
the  subject  of  patents  for  processes  may  not  be 
out  of  place  in  this  connection,  and  will  serve 
to  illustrate  the  distinction  between  such  as  are 
and  such  as  are  not  patentable. 

The  leading  English  cases  are  those  which 
arose  from  the  patent  of  September  11,  1828, 
to  Neilson,  for  the  improved  application  of  air 
to  produce  heat  in  fires,  forges,  and  furnaces, 
where  bellows  or  other  blowing  apparatus  were 
required.-  The  patent,  like  many  of  the  early 
English  patents,  contained  no  specific  claims, 
but  described  a  blast  or  current  of  air  to  be 
passed  from  the  bellows  into  an  air  vessel  or 
receptacle,  made  sufficiently  strong  to  endure 
the  blast,  and  arlificially  heated  to  a  red  heat, 
or  very  nearlv  so. 

It  was  said  tbat  the  air  vessel  or  receptacle 
might  be  conveniently  made  of  iron  or  other 
metals,  and  tbat  its  form  was  immaterial  to  its 
effect,  and  might  be  adapted  to  the  local  cir- 
cumstances or  situation.  In  Neilson  v.  Har- 
ford, 1  Webster  Pat.  Cas.  881.  this  patent  was 
construed  by  tbe  Court  of  Exchequer,  in  which 
tbe  claim  was  made  that  the  patent  was  for  a 
principle,  and  was,  therefore,  void.  Great  difiS- 
cully  was  felt  in  its  proper  *con3truction,[73 
but  after  full  consideration  it  was  held  tbat  tbe 
patent  did  not  merely  claim  a  principle,  but  a 
machine  embodying  a  principle;  and  in  deliv- 
ering the  opinion  Baron  Parke  observed :  "We 
think  the  case  must  be  considered  as  if  tbe 
principle  being  well  known,  the  plaintiff  had 
first  invented  a  mode  of  applying  it  by  a  me- 
chanical apparatus  to  furnaces;  and  bis  inven- 
tion then  consists  in  this  by  interposing  a  re- 
ceptacle for  heated  air  between  the  blowing 
apparatus  and  tbe  furnace.  In  this  receptacle 
he  directs  the  air  to  be  heated  by  tbe  applica- 
tion of  heat  externally  to  tbe  receptacle,  and 
thus  he  accomplishes  the  object  of  applying  tbe 
blast,  which  was  before  of  cold  air,  in  a  heated 
state  to  the  furnace."  In  citing  this  case  in 
support  of  his  opinion  in  (/Beilly  v.  Morse^  56 
U.  S.  15  How.  62,  115  [14:  601  624],  Mr.  Chief 
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JutUee  Taoey  treated  it  as  ao  inyeotion  of  a 
mechanical  apparatus  by  which  a  current  of 
hot  air,  instead  of  cold,  could  be  thrown  in. 
''The  interposition  of  a  heated  receptacle,  in 
any  form,  was  the  novelty  he  invented." 

The  Neilson  mitent,  however,  subsequently 
came  before  the  House  of  Lords  on  appeal  from 
the  Scottish  Ck>urt  of  Session  in  the  HinuehiU 
Coal  dt  Iron  (To.  v.  NeUson,  1  Webster  Pat.  Cas. 
678.  The  case  went  off  upon  other  questions, 
but  in  delivering  his  opinion  Lord  Campbell 
thought  the  patent  should  be  taken  as  extend- 
ing to  all  machines,  of  whatever  construction 
whereby  the  air  was  heated  intermediately, 
between  the  blowing  apparatus  and  the  blast 
furnace.  '*That  being  so,  the  learned  judge 
was  perfectly  justified  in  telling  the  jury  that 
it  was  unnecessary  for  them  to  compare  one 
apparatus  with  another,  because,  confessedly, 
that  system  of  conduit  pipes  was  a  mode  of 
heating  air  by  an  intermediate  vessel  between 
the  blowing  apparatus  and  the  blast  furnace, 
and,  thereK>re,  it  was  an  infraction  of  ibt: 
patent"  5.  0.  2  Bell  App.  Gas.  1;  9  Clark  & 
P.  788. 

So  in  delivering  the  opinion  of  this  court  in 
Tilghman  v.  Proctor,  108  U.  8.  708,  724 
[26:  279,  286],  Mr,  Justice  Bradley  treated  the 
Neilson  patent  as  a  patent  for  a  process,  al- 
though the  patentee  dia  not  distinctly  point  out 
all  the  forms  of  apparatus  b^  which  the  process 
mieht  be  applied.  But,  notwithstanding  the  vast 
74]*amount  of  litigation  to  which  this  patent 
gave  rise,  it  can  hardly  be  said  that  its  proper 
construction  has  ever  been  definitely  settled. 
Probablv  it  was  of  no  particular  importance, 
as  the  air  would  have  to  be  heated  in  a  recep- 
tacle of  some  form  before  it  was  introduced 
into  the  furnace:  and,  therefore,  if  the  patentee 
was  not  entitled  to  his  patent  as  one  for  a 
process  he  was  clearly  entitled  to  it  as  one  for 
Uie  only  method  of  heating  the  air  which  was 
practicable — his  patent  not  claiming  any  par- 
ticular form  of  receptacle  or  any  particular 
material  of  which  it  should  be  made. 

The  first  case  in  this  court  in  which  a  claim 
for  a  process  received  attentive  consideration 
was  the  great  case  of  (yReiUy  t.  Morse,  66  U. 
S.  16  How.  63  [14:  6011,  involving  the  validity 
of  the  patent  to  Morse  for  an  electric  telegraph. 
This  patent  contained  eight  claims,  all  of 
which,  except  the  last,  were  for  the  machinery 
by  which  the  electricity  was  transmitted  and 
the  message  recorded.  The  eighth  claim  was 
for  the  use  of  the  electric  current  as  a  motive 
power,  however  developed,  for  marking  or 
printing  intelligible  characters  at  any  distance. 
This  claim  was  held  to  be  too  broad  and  not 
warranted  by  law,  the  court  being  of  opinion 
that  the  allowance  of  such  a  claim  would  shut 
the  door  against  the  inventions  of  other  per- 
sons, and  enable  the  patentee  to  avail  himself 
of  any  new  discoveries  in  the  properties  and 
powers  of  electricity  which  scientific  men 
might  bring  to  light.  In  delivering  the  opinion 
«f  the  court  Mr,  ChitfJiutiee  Taney  observed: 
''Whoever  discovers  that  a  certain  useful  result 
will  be  produced  in  any  art,  machine,  man- 
nfacture,  or  composition  of  matter,  by  the  use 
of  certsin  means,  is  entitled  to  a  patent  for  it; 
provided  he  specifies  the  means  he  uses  in  a 
manner  so  full  and  exact  that  any  one  skilled 
in  the  ioienoe  to  which  it  appertains  can,  by 
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using  the  means  he  specifies,  witboot  any  ad- 
dition to,  or  subtraction  from  tbenn^  prodoce 
preciselv  the  result  he  describes.     Asd  if  thb 
cannot  be  done  by  the  meant  be  describes  the 
patent  is  void.    And  if  it  can  be  done,  tben  the 
patent  confers  on  him  the  exdosiTe  ri|eht  to 
use  the  means  he  specifies  to  prodooe  the  mult 
or  effect  hedeseribes  and  nothing  more.    And 
it  makes  no  difference,  in  this  respect,  wbetbe r 
the  effect  is  produced  by  ^chemical  ageoeyf  75 
or  combination;  or  by  the  aoplicatioo  of  diKor 
eries  or  principles  in  natural  philooophy  knovo 
or  unknown  before  bis  invention;  or  by  ma- 
chinery acting   altogether   upon    mecbaoical 
principles.    In  either  case  he  must  describe  tlie 
manner  and  process  as  above  mentioned,  sad 
the  end  it  accomplishes.    And  any  one  mr 
lawfuUy  accomplish  the  same  end  without  is- 
fringin;^  the  patent,  if  he  uses  means  sohrtao- 
tially  different  from  those  described." 

In  view  of  some  of  our  later  decisions  it  miy 
be  questioned  whetlier  the  language  used  by 
the  Chief  Justice  in  some  portions  of  this  par 
ograph  may  not  be  broader  tlian  these  eases 
would  justify,  since  patents  for  proccswi  in- 
volving chemical  effects  or  combinations  btfv 
been  repeatedlv  held  to  be  VHlid.    Tbiisia 
Mottry  V.  Whitney,  81  U.  8.  14  Wall  «iO  |» 
860],  a  patent  was  sustained  for  an  imprornj 
process  for  manufacturing  cast-iron  nnrrai 
wheels,  by  retarding  their  cooling  bv  a  ffcood 
application  of  heat,  until  all  parts  of  the  wtt^ 
were  raised  to  the  same  temperature,  and  \t^ 
permitting  the  heat  to  subside  graduillr     n: 
iu  CocHirane  v.  Dtener,  94  U.  8.  780  f24: :»  . 
a  patent  to  Cochrane  for  a  process  lo  nu'  c 
facturing  flour,  which  eon<(is«ed  in  psssinr  'b* 
ground  meal  through  a  series  of  boliio^  rtt^i 
composed    of    cloth    of    progress]  vck   firxr 
meshes,  and  at  the  same  time  subject loe  *M 
meal  to  blasts  or  currents  of  air,  }>y  wbicb  tbe 
superfine  flour  was  separated  and  the  inpi^'' 
ities  were  so  eliminated  as  to  be  capaUe  of 
being  reground  and  rebolted,  so  as  to  prodooe 
superfine  fiour,  was  held  to  be  valid,  sad  Uie 
patentee  not  limited  to  any  spedal  am^T 
ment  of  machinery.    In  deli  vering  the  opiDk4 
of  the  court,  Mr,  Justice  Bradley  obstmnj. 
"That  a  process  may  be  patenulie,  irrespec 
Uve  of  the  particular  form  of  the  instnineatat 
ities  used,  cannot  be  disputed.  ...  A  prtxr« 
is  a  mode  of  treatment  of  certain  msterisli  *o 
produce  a  given  result    It  is  an  act,  or  a  lerirt 
of  acts,  performed  upon  the  subject  matter  to 
be  transformed,  and  reduced  to  a  diffemtstitt 
or  thing.    If  new  and  useful,  it  is  just  is  pat 
entableasa  piece  of  machinery.    latbcltt 
guage  of  patent  law,  it  is  an  art    Tbens- 
chinery  pointed  out  as  suitable  to  perfbra  tki 
process  may  or  mav  not  be  new  or  patestsblr; 
whilst  the  process  itself  may  be  altogeiber  ■«« 
*and  produce  an  entirely  new  result  TheliO 

Srocess  requires  that  certain  things  sboald  bf 
one  with  certain  substances,and  in  a  ontsis  or 
der ;  but  the  tools  to  be  used  in  doing  this  asj  fat 
of  secondary  consequence.**  It  wiB  be  <* 
served  in  this  case  that  the  proceai  for  whia 
the  patent  was  sustained  was  not  cbssiekl  to 
its  nature,  but  as  stated  in  the  opinkm  aT  m 
court,  was  a  series  of  acts  performed  apca  js* 
subject-matter  to  be  transformed  aad  rrAsm 
to  a  different  state  or  thing.  ,^ 

In  Tilghman  v.  Proctor,  102  U.  S,  :«  f» 
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979],  a  pttent  for  a  process  for  sepanitiDg  the 
component  parts  of  fats  and  oils,  so  as  to  ren- 
tier than  better  adapted  to  the  uses  of  the  arts, 
'Or,  as  stated  in  the  daim,  "the  manufactariDg 
of  fat  acids  and  glycerine  from  fatty  bodies  by 
the  action  of  water  at  a  high  temperature  and 
pressure,"  was  sustained.  The  case  of  C/BeiUy 
▼.  Mone,  66  U.  8.  16  How.  62  [14: 601],  was 
iiistingaished  as  not  a  patent  for  a  process,  but 
for  a  mere  principle.  "If  the  mode  of  doing 
it,"  said  Mr.  Ju$tie$  Bradley,  *'or  the  appa 
ffatns  in  or  by  which  it  may  be  done,  Is  suffl- 
dentlT  obvious  to  suggest  itself  to  a  person 
flkilled  in  the  particular  art,  it  is  enough,  in 
the  patent,  to  point  out  the  process  to  be  per- 
formed, without  giving  supcrogatory  directions 
as  to  the  apparatus  or  the  method  to  be  em- 
ployed," 

In  New  Hveeu  Fermentation  Cb,  T.  Matu^ 
128  U.  8. 418  [80: 1193],  a  patent  was  sustained 
for  preparing  and  preserving  beer  for  the 
market,  whidi  consisted  in  holding  it  under 
4xmtrollable  pressure  of  carbonic  acid  gas  from 
the  beginning  of  the  kraeosen  stage  until  such 
time  as  it  is  transferred  to  kegs  and  bunged. 
The  process  was  strictly  a  chemical  one,  and 
was  patentable  within  all  the  authorities  upon 
the  subject,  although  the  mechanism  by  which 
the  process  was  applied  was  also  set  forth  in 
the  patent 

Undoubtedly,  the  most  Important  case  in 
which  a  patent  for  process  was  considered  was 
that  of  the  Telephone  Cases,  126  U.  S.  1  [81: 
8681,  in  which  a  claim  was  sustained  for  'Hhe 
method  of,  and  apparatus  for,  transmitting 
vocal  and  other  sounds  telegraphically  .  .  . 
by  causing  electrical  undulations,  similar  in 
form  to  the  vibrations  of  the  air  accompanying 
7  7]  *the  said  vocal  or  other  sounds,  substan- 
tially as  set  forth."  The  case  of  aBeUly  v. 
Morse,  66  U.S.  16  How.  62  [14:  6011,  was  a^in 
commented  on  and  distinguished,  mr.  Ohief  Jus- 
tice Waite  remarking:  **in  the  present  case  the 
claim  is  not  for  the  use  of  a  current  of  elec- 
tricity in  its  natural  state  as  it  comes  from  the 
batterv,  but  for  putting  a  continuous  current 
in  a  closed  circuit  into  a  certain  specified  con- 
dition suited  to  the  transmission  of  vocal  and 
other  sounds,  and  using  it  in  that  condition  for 
ibat  purpose.  .  .  .  We  see  nothing  in  Morse'B 
case  to  defeat  Bell's  claim;  on  the  contrary,  it 
is  in  all  respects  sustained  by  that  authority. 
It  may  be  that  electricity  cannot  be  used  at 
all  for  the  transmission  of  speech  except  in  the 
way  Bell  has  discovered,  and  that  therefore, 
practically,  his  patent  gives  him  its  exclusive 
use  for  that  purpose,  but  that  does  not  make 
his  claim  dbe  for  the  use  of  electricity  distinct 
from  the  ^rticular  process  with  which  it  is 
connected  m  his  patent."  See  also  American 
BeU  Ttleph.  Co,  v.  DoOmr,  16  Fed.  Rep.  448. 
It  will  be  observed  that,  in  all  these  cases,  the 
process  was  either  a  chemical  one,  or  consisted 
in  the  use  of  one  of  the  agencies  of  nature  for 
a  practical  purpose. 

It  is  equally  clear,  however,  that  a  valid 
patent  cannot  be  obtained  for  a  process  which 
inyolvea  nothing  more  than  the  operation  of  a 
piece  of  mechanism,  or,  in  other  words,  for 
the  function  of  a  machine.  The  distinction 
between  the  two  classes  of  cases  nowhere  bet- 
ter appears  than  in  the  earliest  reported  case 
apon  that  sal^ect^  ▼!>:  Wyeih  t.  Btons,  1  Story, 
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278,  in  which  the  patentee  claimed  as  his  ia- 
vention  the  cutting  of  ice  of  a  uniform  size  by 
means  of  an  apparatus  worked  by  any  other 
power  than  human.  This  was  said  to  be  a 
claim  for  an  art  or  principle  in  the  abstract, 
and  not  for  anv  particular  method  or  machin- 
ery by  which  ice  was  to  be  out,  and  to  be  un- 
maintainable in  point  of  law,  although  the 
S stent  was  held  to  be  good  for  the  machinery 
escribed  in  the  specification. 
The  leading  case  in  this  court  is  that  of  Cor* 
niva  V.  Burden,  66  U.  S.  16  How.  262  [14: 
6881,  decided  at  the  same  term  with  that  of 
O^MeiUy  T.  if^ra;,  supra.  The  patent  was  for 
a  new  and  useful  machine  for  rolling  puddler^s 
balls  and  other  masses  of  iron,  *in  the  [78 
manufacture  of  iron.  Upon  the  trial  the  court 
below  charged  the  Jury  that  the  patent  was  for 
a  new  process,  mode,  or  method  for  convert- 
ing puddler's  balls  into  blooms  by  continuous 
pressure  and  rotation  of  the  balls  between  con- 
verging surfaces.  Upon  appeal  to  this  court, 
however,  the  patent  was  held  to  be  one  for  a 
machine,  and,  in  delivering  the  opinion  of  the 
court,  Mr.  Justice  Grier  stated  with  great  clear- 
ness the  diiference  between  such  processes  as 
were  patentable  and  such  as  involved  merely 
mechanical  operation.  "A  process  eo  nomine 
is  not  made  the  sublect  of  a  patent  in  our  Act 
of  Ck>ngre8s.  It  is  included  under  the  general 
term  'useful  art.'  An  art  may  require  one  or 
more  processes  or  machines  in  oitier  to  pro- 
duce a  certain  result  or  manufacture.  The 
term  '  machine'  includes  every  mechanical  de- 
vice or  combination  of  mechanical  powers  and 
devices  to  perform  some  function  and  produce 
a  certain  effect  or  result.  But  where  the  result 
or  effect  is  produced  by  chemical  action,  by 
the  operation  or  application  of  some  element 
or  power  of  nature,  or  of  one  substance  to  an- 
other, such  modes,  methods,  or  operations  are 
called  processes.  A  new  process  is  usually 
the  result  of  discovery;  a  machine,  of  inven- 
tion. The  arts  of  tanning,  dyeing,  making 
water-proof  cloth,  galvanizing  india  rubber, 
smelting  ores,  and  numerous  others  are  usually 
carried  on  by  processes,  as  distinguished  from 
machines.  One  may  discover  a  new  and  use- 
ful improvement  in  the  process  of  tanning, 
dyeing,  etc.,  irrespective  of  any  form  of  ma- 
chinery or  mechanical  device.  And  another 
may  invent  a  labor-saving  machine  by  which 
this  operation  or  process  may  be  performed, 
and  each  may  be  entitled  to  his  patent.  .  .  . 
It  is  when  the  term  'process'  is  used  to  represent 
the  means  or  methoa  of  producing  a  result  that 
it  is  patentable,  and  it  will  include  all  methods 
or  means  which  are  not  affected  by  mechanism 
or  mechanical  combinations.  But  the  term 
'process'  is  often  used  in  a  more  vague  sense, 
in  which  it  cannot  be  the  subject  of  a  patent. 
Thus  we  say  that  a  board  is  undergoing  the 
process  of  being  planed,  grain  of  being  CTound, 
iron  of  being  hammered  or  rolled.  Here  the 
term  is  used  subjectively  or  passively  as  ap- 
plied to  the  machinery  operated  on,  and  not  to 
the  method  or  mode  of  *producing  that  [79 
operation,  which  is  by  mechanical  means,  and 
the  use  of  a  machine,  as  distinguished  from  a 
process.  In  this  use  of  the  term  it  represents 
the  function  of  a  machine,  or  the  effect  pro- 
duced by  it  on  the  materials  subjected  to  the 
action  dr  the  machine.    But  it  is  well  settled 
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that  a  man  cannot  have  a  patent  for  the  func- 
tion or  abstract  effect  of  the  machine,  but  on)y 
for  the  machine  which  produces  iu" 

Although  the  cases  are  not  numerous,  this 
distinctioD  between  a  process  and  a  function 
has  never  been  departed  from  by  this  court, 
and  l)a^  been  accepted  and  applied  A  a  large 
number  of  cases  in  the  circuit  courts.  The 
following  processes  have  been  held  not  to  be 
patentable:  An  improYoment  in  sewing  ma- 
chines, by  which  the  soles  and  uppers  of  boots 
and  shoes  could  be  sewed  together  without  any 
welt  by  a  certain  kind  of  stitches,  McKay  y. 
Jackman,  13  Fed.  Rep.  615.  A  process  for 
wash ioprsha vines  in  breweries,  Brainard  v. 
Cramme,  12  Fed.  Rep.  621.  For  an  improved 
method  of  treating  seed  by  steam,  Oage  v.  Kel- 
logg, 28  Fed.  Rep.  891.  A  process  for  crimp- 
ing heel  stiffenings  of  boots  and  shoes,  Hatch 
T.  Mofflt,  15  Fed.  Rep.  ^358.  See  also  Sickels 
V.  FtOls  Co.  4  Blatchf.  608;  Excelsior  JSeedle 
Co,  V.  Union  Needle  Co,  83  Fed.  Rep.  321. 

The  patent  in  question  clearly  falls  within 
this  CHte<rory.  As  already  shown,  it  is  upon 
its  face  *'for  an  improved  process  of  manufac- 
ture,*' and  mechanism  is  shown  and  described 
simply  for  the  purpose  of  exhibiting  its  opera- 
tion, which  is  described  in  detail.  The  result 
is  a  pulley  more  perfectly  balanced,  more  fault- 
less in  shape,  stronger  and  more  durable,  per- 
haps, than  any  before  produced:  but  this  was 
not  because  the  patentee  had  discovered  any- 
thing new  in  the  result  produced,  but  because 
the  mechanism  was  better  adapted  to  produce 
that  result  than  anything  that  had  before  been 
known.  As  pulleys  oi  that  description  had 
been  produced  before,  doubtless,  with  greater 
care  in  the  manufacture  of  them,  a  pulley  as 
perfect  as  his  might  have  been  made.  So  that 
all  that  he  invented  in  fact  was  a  machine  for 
the  more  perfect  manufacture  of  such  pulleys. 
The  operation  or  function  of  such  machine, 
however,  is  not  patentable  as  a  process. 
80J  *3.  Patent  No.  348,598,  granted  upon  the 
same  day,  is  obviously,  though  not  in  so  many 
words,  for  the  product  of  the  mechanical  pro- 
cess described  in  the  patent  just  disposed  of — 
in  other  words,  for  a  belt  pulley  made  substan- 
tially in  the  manner  detailed  in  that  patent. 
In  his  specification  the  patentee  states  that  his 
invention  "consists  in  a  pulley  which  is  per 
fectly  true  and  accurately  balanced— that  is,  a 
pulley  in  which  the  center  of  gravity  and  geo- 
metrical center  or  axis  coincide."  He  further 
states  that  all  the  prior  belt  pullevs  had  been 
open  to  the  objection  of  not  having  been  ac- 
curately balanced,  a  defect  inherent  in  their 
structure.  '*Thus,  while  cast  pulleys  are  of 
accurate  shape,  they  cannot  be  practically  pro 
duced  of  perfect  balance,  owing  to  the  irregu- 
larity of  the  weight  of  the  metal  at  different 
portions  of  the  rim,  and  to  contraction  in  cool- 
ing; and  where  pulleys  of  similar  character  to 
that  herein  shown  have  been  made,  the  spiders 
have  not  been  properly  prepared— that  te,  the 
spiders  have  not  been  operated  upon  so  as  to 
make  the  ends  of  their  arms  exactly  concentric 
with  the  true  center  or  axis  of  the  paliev. 
.  .  .  The  spider,  however  made,  will  be 
slightly  imperfect  in  shape,  and  unless  the  ir- 
regularities are  cured  before  applying  the 
rim,  the  completed  pulley  will  not  be  aocu- 
rately  balanced." 
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After  detailing  th«  adyantag«Bof  havio|f  lbs 
pulleys  perfectly  balanced  Sad.  shaped  witk 
absolute  accuracy,  and  setting  forth  io  ccoeral 
terms  the  manner  of  securing  thb  by  gr  nding 
the  rim  concentrically  with  the  axis,  he  claimi, 
first,  "the  improved  belt  pulley,  herein  de^ 
scribed,  having  the  ends  of  the  spider  arms 
ground  off  concentrically  with  the  axis  of  the 
pulley;"  and  second,  the  same  pulley  with  the 
rim  and  the  ends  of  the  spider  arm  grooad 
off  concentrically. 

Obviously  the  patent  in  question  Is  noCfora 
new  device,  nor  for  a  new  combination  of  old 
devices.  It  contains  precisely  the  elements  of 
every  other  belt  pulley,  and  operates  in  sub- 
stantially the  same  way.  It  is  in  reality  a 
patent  tor  a  belt  pulley  which  differs  from 
other  belt  pulleys  only  in  the  fact  that  the  riai 
and  ends  of  the  spider  arms  nre  ^onnd  nff  coo- 
centrically  with  the  axis.  Obviously  this  is  doc 
a  patentable  feature.  The  claims  stste  in  sub> 
stance  that  the  *belt  pulley  must  be  made  [81 
in  a  peculiar  way,  which  is  equivalent  to  saying 
that  it  must  be  made  by  a  peculiar  prooes^;  io 
other  words,  that  it  is  a  product  of  a  mrcban 
ical  process,  which  we  have  almdy  held  ooC 
to  be  patentable.  The  only  object  in  bariag 
the  ends  of  the  spider  arms  ground  off  ooocea- 
trically  with  the  axis  of  the  pulley  is  that  the 
rim  may  be  concentric  with  such  axis.  This, 
however,  is  necessary  in  every  pulley,  asd  if 
the  patented  pulley  be  superior  toothen  io  this 
particular,  it  is  because  its  workmanship  is 
superior,  and  because  it  is  made  so  by  a  supe- 
rior process  of  manufacture.  The  speciticatioa 
slates  in  substance  that  this  belt  pulley  is  supe- 
rior to  every  other  because  it  is  better  msdc 
more  perfectly  balanced,  and  b  one  in  which 
the  center  of  gravity  and  geometrical  oeDter, 
or  axis,  coincide.  It  is  said  that  ^uch  nerfee> 
tion  of  balance  can  only  \x  obtained  bf  ibt 
process  described  in  the  prior  patent,  viz:  by 
grinding  of  the  ends  of  the  spider  arms;  bot 
it  does  not  follow  that  some  other  pertoo  msjr 
not,  by  another  process,  or  by  greater  care  or 
superior  skill  or  deftness  in  the  haodttoc  of 
tools,  manufacture  a  pulley  which  shtU  be 
equal  to  this.  But  if  this  patent  be  valid,  be 
would  be  an  infringer  in  so  doing,  though  be 
employed  no  mechanism  whatever  inthcmsa- 
ufacture  of  such  pulley,  and  did  the  work  ea- 
tirely  with  his  own  hands,  if  only  he  froosA 
off  the  ends  of  the  spider  arms. 

In  short,  this  is  a  patent  only  for  soperior 
workmansnip,  and  within  all  the  authorities li 
invalid.  This  court  has  repeatedly  stated  tbst 
all  improvement  is  not  invention.  If  a  certiia 
device  differs  from  what  precede*  it  ooly  is 
superiority  of  finish,  or  in  greater  accural  of 
detail,  it  is  but  the  carrying  forward  of  sa  old 
idea,  and  does  not  amount  to  inventioo.  Tbat* 
if  it  had  been  customary  to  make  an  artii'leof 
unpolished  metal,  it  doea  not  involve  iovfotioa 
to  polish  it.  If  a  telescope  had  been  oiade 
with  a  certain  degree  of  power.  It  Involves  do 
invention  to  make  one  which  differs  from  ibe 
other  only  in  its  having  greater  power.  K 
boards  had  heretofore  been  planed  by  baod,  % 
board  better  planed  by  machinery  woaM  oot 
be  patenUble,  although  In  all  these  cans  the 
machinery  itself  may  ht  patentable. 

•Thus  in  8miih  v.  NickoU,  88  U.  a  tl  [8S 
Wa11.113  [33:56q.  the  subject  matter  of  tbe  pa- 
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tent  ^waB  an  elastic  woven  fabric,and  it  appeared 
thai,  owing  to  the  excellent  manner  of  weay- 
mg^  and  perhaps  from  other  causes,  the  fabric 
had  gone  into  extensive  use,  and,  for  the  espe- 
cial purpose  of  elastic  gores  in  gaiter-boots, 
bad  supplanted  every  other  similar  fabric.  It 
appeared,  however,  that  a  fabric  substantially 
the  same  in  construction  and  possessing  vir- 
tually the  same  properties  had  been  previously 
koowo  and  used,  and  that  the  superiority  of 
the  fabric  patented  was  due  solely  to  improved 
macbinery  or  to  greater  mechanical  skill  in  the 
fonnatwo  of  the  fabric,  by  which  an  excellence 
in  degree  was  obtained,  but  not  one  in  kind. 
In  delivering  the  opinion  Mr,  Justice  Swayne 
observed:  **All  the  particulars  claimed  by  the 
complainant,  if  conceded  to  be  his,  are  within 
the  category  of  degree.  Many  textile  fabrics, 
especmlly  those  of  cotton  and  wool,  are  con- 
«tHDtlv  improved.  Sometimes  the  improve- 
ment i<  due  to  the  skill  of  the  workmen,  and 
•onit  limes  to  the  perfection  of  the  machinery 
employed.  The  results  are  higher  finish, 
greater  beauty  of  surface,  and  incrcHsed  com- 
mercial value.  A  patent  for  the  better  fabric 
in  9uch  eases  would,  we  apprehend,  be  unpre- 

In  Pickering  t.  MeOulhugh,  104  U.  8.  810 

J^:  749]  the  patent  was  for  an  improvement 
n  the  manufacture  of  moulding  crucibles  and 
pots,  made  of  a  plastic  material  composed  of 
black  lead  and  fire  clay.  It  appeared  that 
difiQculty  had  been  experienced  in  removing 
theT crucibles  from  the  mould,  in  consequence 
of  the  adhesive  nature  of  the  black  lead  mix- 
ture emplojred  in  the  manufacture.  The  in- 
vention obviated  this  difficulty,  and  by  an  im- 
proved mode  of  manufacture  much  labor  and 
expense  were  saved,  and  crucibles  were  pro- 
duced which  were  superior  to  those  made  by 
any  particular  mode  known  prior  to  the  de- 
vice in  question.  It  was  held  that  this  did 
not  involve  invention. 

So  in  Burt  v.  Evory,  188  U.  8.  849  [88:  647], 
the  invention  consisted  in  a  novel  mode  of 
constructing  shoes  and  gaiters,  whereby  the 
ordinary  elastic  goring  at  the  sides  and  lacing 
at  the  front  were  both  dispensed  with.  The 
83]  claim  was  treated  as  one  for  *a  manufac- 
tured article  and  not  for  a  mode  of  producing 
It.  It  was  held  that  the  changes  made  **  were 
changes  of  decree  only,  and  did  not  involve 
any  new  principle.  Their  shoe  performed  no 
new  function.  In  the  construction  of  the 
vamp,  the  quarters  and  the  expansible  gore 
fiap  were  cut  somewhat  differently,  it  is  true, 
from  like  parts  of  the  shoe  constructed  under 
the  earlier  patents  referred  to,  but  they  sub- 
served the  same  purposes."  See  also  Wooster 
V.  Calhoun,  11  Blalchf.  215. 

8.  Patent  No.  288,702,  also  for  belt  pulley, 
antedated  the  other  patents  by  seven  months, 
and  as  stated  by  the  patentee  has  for  its  object, 
first,  the  production  of  a  cheap,  light,  and 
durable  pulley;  and  secondly,  the  production 
of  irregular  sizes  of  pulleys  without  the  ne- 
cessity of  a  separate  pattern  for  each  aize  of 
pulley  required.  This  invention  consists, 
first,  in  constructing  the  usual  crown  or  dish 
on  the  rim  of  wrought-metal  rimmed  pul- 
leys by  bending  said  nm  transversely  durinfl^ 
the  process  of  manufacture;  secondly,  the  belt 
pulley  having  arms  formed  of  wood,  prefer- 
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ably  of  a  cylindrical  shape,  which  at  theif 
inner  ends  rested  in  sockets  cast  on  the  hub, 
and  at  their  outer  ends  are  provided  with 
bracket  lugs,  to  which  the  pin  is  secured  by 
rivets  or  other  equivalent  means. 

**The  rim  D  may  be  of  any  suitable  material 
—either  wrought  iron,  steel  or  wood— with 
the  bracket  lugs  C  arranged  transversely,  as 
shown,  in  order  to  brace  and  support  the 
edges  of  the  rim  and  prevent  the  same  from 
working  loose  from  its  attachment,  which  is 
liable  to  occur  when  the  bracket  lugs  are  not 
arranged  as  above  set  forth. 

"The  crown  or  dish  d,  usual  to  belt  pul- 
lers, is  formed  on  the  rim  D  by  bending  or 
dishing  the  rim  during  the  process  of  manu- 
facture, preferably  at  the  same  time  and  by 
means  of  the  same  rolls  that  bend  the  lim  into 
the  required  circular  shape.  By  the  use  of 
wood  for  forming  the  arms  of  the  pulley,  as 
above  set  forth,  a  much  lighter  and  cheaper 
pulley  can  be  produced  than  where  iron  is 
used  for  said  arms  and  yet  possess  as  great 
strength." 

The  claims  are  as  follows: 

"1.  A  wrought-metal  rimmed  pulley  bavins 
a  crown,  d,  *formed  on  its  rim  during  the  [8^ 
process  of  manufacture,  as  described,  and  for 
the  purpose  set  forth. 

"2.  A  belt  pulley  provided  with  wooden 
arms  B,  a  cast- metal  hub  A,  having  radial 
sockets  a,  and  bracket  lugs  C,  for  the  attoch- 
ment  of  the  rim  D,  as  d^:^bed,  and  for  the 
purpose  set  forth" 

If,  as  stated  in  the  specification,  it  bad 
l)een  •'  usual"  heretofore  to  form  the  rim  with 
a  crown  or  dish  it  makes  no  difference,  so  far 
as  the  completed  article  is  concerned,  whether 
it  be  formed  during  the  process  of  manufac- 
ture by  bending  the  rim  transversely,  or  in 
any  other  way.  Indeed,  it  is  difficult  to  see 
how  the  crown  could  be  made  except  during 
the  process  of  manufacture,  as  it  is  part  of 
such  process.  We  are  dealing  with  a  belt 
pulley  as  a  new  article  of  manufacture,  and 
the  question  bow  the  pulley  is  made,  or  Iiow 
the  crown  is  made  upon  the  rim,  is  entirely 
immaterial.  As  the  first  claim  does  not  de- 
scribe a  pullev  which  differs  at  all  in  its  com- 
pleted state  from  prior  pulleys,  it  is  clearly 
invalid. 

The  second  claim  is  for  a  belt  pulley  pro- 
vided with  wooden  arms  and  a  cast-iron  hub 
with  sockets  and  brackiet  lugs,  for  the  at- 
tachment of  the  rim.  But  as  this  claim  was 
not  found  by  the  court  below  to  have  been  in- 
fringed, it  is  not  necessary  to  consider  it. 

For  the  reasons  above  given  we  think  all 
these  patents  are  invalid,  and  that  the  demur- 
rer to  the  bill  should  have  been  sustained,  ex- 
cept perhaps  to  far  as  the  second  claim  of  the 
last  patent  is  concerned. 

Medart  may  or  may  not  have  been  entitled 
to  a  patent  for  the  machinerv  employed  in  the 
manufacture  of  the  l)elt  pulleys  in  question; 
but  he  certainly  was  not  entitled  to  a  patent 
for  the  function  of  such  machine,  nor  to  the 
completed  pulley,  which  differed  from  the 
prior  ones  only  in  Its  superior  workmanship. 

Tlie  decree  of  the  court  betoto  must,  therrfore, 
be  reversed,  and  the  ease  remanded  to  the  circuit 
court  teitii  directions  io  dismiss  the  biU. 
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Oct.  TBUf» 


85]  JOEL  PARKER  WHITNEY,  Pig. 

in  Err,^ 

V, 

PRANK  C.  TAYLOR 
(Bee  8.  G.  Beporter*8  ed.  86-08J 

» 

Homestead  cr  pre-emption  elaim-rdeelaraiory 
statement — delaif  in  filing  notiee^payment, 

L  An  ezlstinflr  dalm  on  the  records  of  the  local 
land  offlce^bj'an  individual,  under  thebomestead 
or  pre-emption  law,  which  has  been  recournized 
by  the  government  offlcera  and  not  cancelled 
or  set  aside,  excepts  the  land  from  a  railroad 
land  frrant  containing*  the  ordinary  excepting 
clauses,  although  such  claim  may  not  be  enforce- 
able by  the  claimant  and  is  subject  to  cancellation 
by  the  government. 

t.  An  unsworn  declaratory  statement  on  record 
of  a  claim  under  the  pre-emption  law  is  sufficient 
to  except  the  land  from  the  scope  of  a  railroad 
grant. 

IL  A  delay  to  file  within  the  prescribed  time  the 
usual  notice  of  pre-emption  claim  to  unsurveyed 
lands  does  not  vitiate  the  proceeding,  and  can- 
not be  taken  advantage  of  by  one  who  had  ac- 
quired no  rights  prior  to  the  filing. 

L  Section  e  of  the  Act  of  1863,  which  provides 
that  payment  for  a  pre-empt  loo  entry  shall  be 
made  prior  to  the  day  appointed  for  the  sale 
which  includes  such  lands,  does  not  apply  to  a 
■ale  from  which  the  land  was  expressly  excepted. 

[No.  278.] 
Argued  Apr.  10 ,  1896,    Decided  Apr.  t9, 1895, 

rl  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
CaliforDia,  to  review  a  judgment  in  favor  'of 
defendant,  Frank  ;C.  Taylor,  in  an  action  of 
eiectment  brought  by  Joel  Parker  Whitney, 
plaintiff,  for  land  in  the  state  of  California. 
Affirmed, 
bee  same  case  below,  45  Fed.  Rep.  616. 

Statement  by  Mr,  Jvstiee  Brewer: 

The  controversy  in  this  case  is  in  respect  to 
the  title  to  the  southeast  quarter  of  section  88, 
lownship  12  north,  range  7  east.  Mount  Dia- 
blo meridian,  in  the  state  of  California.  The 
land  is  within  the  granted  limits  of  the  Cen- 
tral Pacific  Railroad  Company  (12  Stat  at  L. 
480)  and  the  plaintiff  claims  under  and  by 
▼iittt3  of  mesne  conveyances  from  that  com- 
pany. The  company  filed  its  map  of  definite 
location  on  March  26,  1864,  ana  fully  con- 
861structed  its  road  by  *the  10th  of  July,  186a 
It  demanded  but  never  received  a  patent. 

The  title  of  tbe  defendant  rests  on  the  fol- 
lowing facts:  On  May  28,  1857,  one  Henry  H. 
Jones,  having  paid  the  fees  required  by  law  in 
such  cases,  filed  his  pre-emption  declaratory 
statement  in  the  land  office  having  jurisdiction 
over  the  premises,  which  declaratory  statement 
was  in  the  words  and  figures  following: 

"I,  Hnery  H.  Jones,  of  Placer  county,  be 
Ing  an  American  citizen,  over  the  age  of 
twenty  one  years,  and  a  single  man,  have  on 
the  16th  day  of  January,  18M,  settled  and  im- 
proved the  southeast  quarter  of  soction  No. 
thirty  three,  88,  of  township  No.  12  north.  12 

NoTS.~^8  to  pre-emption  rights,  see  note  to 
United  States  v.  Fitzgerald,  Kh  78S. 

At  to  land  grants  to  raUroails,  see  note  to  Kansas 
Paa  B.  Go.  v.  Atchison,  T.  ft  8.  F.  B.  Go.  28:  7M. 
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N.,  of  range  No.  seven  east,  7  E.,  ML 
meridian,  in  the  district  of  lands  sabject  to 
sale  at  the  land  ofiices  in  MaiysviUe,  Califor- 
nia, containing  one  hundred  and  ^zty  acres, 
which  land  has  not  yet  been  offered  at  pabbc 
sale,  and  thus  rendered  subject  to  private  en- 
try: and  I  do  hereby  declare  my  intentioo  to 
claim  the  said  tract  of  land  as  a  pre  empckm 
right  under  the  provisions  of  an  Act  of  Con- 
gress of  3d  day  of  March,  1853. 

"Witness  my  hand  this  22d  day  of  May,  A. 
D.,  1857. 

"Henrt  H.  Jon& 

VIn  presence  of  V.  R  REMmoToif." 

The  filing  of  this  statement  was  duly  noted 
in  the  proper  volume  of  tract  books  in  tbe 
land  office,  and  was  the  only  record  claim  to 
the  premises  prior  to  the  time  when  the  Hoe  of 
the  Central  Pacific   Railroad    was  definitely 
fixed.     Tbe  government  survey  was  made  in- 
termediate the  settlement  by  Jones  in  1854 
and  the  filing  of  this  stHtemcnt.     On  April  18, 
1856,  a  return  of  the  official  plat  of  soch  tat- 
vey,  was  made  bv  the  surveyor  general  for  tbe 
state  of  California  to  tbe  General  Land  Oflke 
at  Washington,  and  during  tbe  same  year  a 
duplicate  copy  thereof  was  filed  in  tbe  local 
land  office.    By  such  survey  and  return  all  the 
land  in  the  township,  including  tbe  premises 
in  Question,  was  ascertained  and  returned  as 
agricultural  and  not  mineral  or  swamp  land, 
and  not  embraced  in  any  govemmeDt  reserva 
tion.    On  June  30, 1868,  the  President  *is-r87 
sued  his  proclamauon  for  the  sale  of  lands  ia 
that  land  district,  this  tract  included,  namiig 
February  14,  1859,  as  the  time  for  the  opeola^ 
of  the  sale,  and  notifying  all  pre  emptioo  ctsisi- 
ants  that  their  rights  would  be  forfeited  qoIms 
prior  to  soch  date  they  should  establish  thrir 
claims  and  pay  for  the  lands  they  had  friren 
notice  of  Uieir  intention  to    pre  empt  ^  Tbe 
proclamation  further  declared  that  "no  mia- 
eral  lands  or  tracts  containing  mineial  drposu 
are  to  be  offered  at  the  public  sales,  sucb  mia- 
eral  lands  being  hereby  expressly  exf^picd 
from  sale  or  other  disposal  pursuant  to  the  r^ 
quirementsof  the  Act  uf  ConureM,  appioved 
March  8.  1853."    Tbe  land  oilicers  under  thii 
authority  withheld  from  offer  and  sale  all  of 
section  vS,  stating  in  their  report,  dated  Msrck 
13, 1858,  that  the  land  was  reserved  u  minenl 
land. 

Some  time  after  the  filing  of  tbe  map  of 
definite  location  the  railroad  company  coo 
menced  proceedings  against  Jones  to  have  hh 
declaratory  statement  cancelled.  Tbe  decisio* 
of  the  local  land  officers,  adverse  to  Joact, 
was  transmitted  to  tbe  Commissiooer  of  tbt 
General  Office,  who,  on  December  28,  1881 
affirming  their  decision,  held  that  *'at  tbedait 
when  tbe  route  of  the  C.  P.  R.  R.  Ca  wti 
definitely  fixed  a  pre-emption  claim  bad  si- 
lached  thereto,  that  of  Jones,  and  as  tbe  craat 
to  said  company  expressly  provided  that  Uodi 
to  which  a  preemption  claim  had  not  attached 
were  granted,  it  follows  that  lands  to  whkk 
such  a  claim  bad  then  attached  were  not 
granted.  Kansas  Poe,  R.  Co,  v.  Dunmefftr, 
113  U.  S.  629  128:  1122],  and  United  S[0t9f. 
Union  Pac.  R,  Oo,  61  Fed.  Rep.  143.  Tbtt 
Jones's  claim  has  been  found  to  have  bcft 
abandoned  or  invalid  can  not  operate  to  the  rail- 
road company's  advantage,  for  the  graatinc  act 
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did  not  proyide  that  lands  to  which  an  uDabaD- 
doned  or  valid  pre-emption  claim  may  not 
bare  mttached  were  granted,  but  only  that  lands 
to  which  ft  pre-emption  claim  may  not  have 
attached  were  granted.  The  claim  of  Jones 
bi.d  attached  when  the  railroad  was  definitely 
locat«rd,  and  whether  valid  or  invalid,  excepted 
the  land  from  the  grant  The  tract  in  ques- 
lion  Is  therefore,  held  to  be  subject  to  dis- 
posal as  public  land." 

This  decision  was  affirmed  by  the  Secretary 
S9]  of  the  Interior  •on  July  17, 1888.  On  Au 
gust  28,  1888,  the  defendant  made  entry  of  the 
premises  under  the  homestead  laws  of  the 
tlDited  States.  Subsequently,  he  commuted 
such  homestead  entry  under  section  2801,  Rev. 
Stat.,  made  his  final  proofs,  paid  the  sum  of 
$400,  and  obtained  the  government  receipt 
therefor.  With  reference  to  the  occupation 
and  Improvement  of  the  premises  by  Jones, 
this  Is  the  finding  of  the  trial  court: 

"  That  Jones,  from  the  time  that  he  alleged 
settlement,  in  1854,  up  to  about  1859,  cut  some 
hay  off  from  about  four  acres  of  the  land  in 
controversy,  which  he  had  enclosed  with  a 
brush  fence.  Jones  cut  off  the  brush  on  the 
ground  in  controversy  to  enable  him  to  make 
the  fence.  At  that  time  the  country  was  open 
and  Jones  pastured  his  cattle  and  sheep  on  the 
land  In  controversy,  as  well  as  over  the  sur- 
rounding country,  but  he  never  settled  upon 
the  land  in  controversy.  He  lived  on  section 
4  adjoining.  At  the  time  of  Jones's  settlement 
the  lines  of  survey  were  not  generally  known. 
Jones  subsequenUy  left  the  country  to  visit 
England  about  18w,  the  exact  date  not  being 
fixed,  and  never  returned.  His  record  filing 
remained  intact  on  the  records  of  the  land  office 
until  cancelled,  as  hereinbefore  stated.** 

Upon  the  foregoing  facts  the  circuit  court 
held  that  the  land  in  controversy  was  at  the 
time  of  defendant's  homestead  entry  part  of 
the  public  domain  of  the  United  States  and 
subject  to  disposal  as  public  land,  and,  upon 
such  conclusion,  entered  judgment  in  favor  of 
the  defendant    45  Fed.  Rep.  616. 

Mr,  B.  E.  Valentine  for  plaintiff  in  error. 
Mesar$.  C*  W*  Holeomb  and  W.  J.  John- 
ston for  de(endant  in  error. 

Mr.  Juttiee  Brewer  delivered  the  opinion 
of  the  court: 

This  case  turns  upon  the  question  whether 
on  March  26, 1864,  at  the  time  of  the  Mur  by 
the  railroad  company  of  its  map  of  definite 
location,  the  tract  in  controversy  was  public 
89]  *land  of  the  United  States,  and  therefore 
passing  under  the  grant  to  the  company,  or  was 
excepted  therefrom  by  reason  of  the  previous 
declaratory  statement  of  Jones.  In  Kansas 
Fat.  R.  Oo,  v.  Dunmeper,  118  U.  B.  629  [28: 
1122],  one  Miller  had  made  a  homestead  entry 
on  the  land  in  controversy  prior  to  the  filing 
of  the  map  of  definite  location.  Thereafter 
be  abandoned  his  homestead  claim,  and  the 
contention  was  that  such  abandonment  enured 
to  I  be  benefit  of  the  company,  and  subjected 
the  hind  to  the  operation  of  the  grant,  but  this 
contention  was  denied,  the  court  holding  that 
the  condition  of  the  title  at  the  date  of  the 
definite  location  determined  the  question  as  to 
whether  the  land  passed  to  the  railroad  com- 
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pany  or  not,  and,  distinguishing  Natoma  TTs* 
tor  d  Min,  Co.  v.  Bughey,  96  U.  8.  165  [24: 
621],  said  in  reference  to  a  homestead  claim: 

'*  In  the  case  before  us  a  claim  was  made  and 
filed  in  the  land  office,  and  there  recognized, 
before  the  line  of  the  compan;^'s  road  wns 
located.  That  claim  was  an  existing  one  of 
public  record  in  favor  of  Miller  when  the  map 
of  plaintiff  in  error  was  filed.  In  the  language 
of  the  Act  of  Congress  this  homestead  claim 
had  attached  to  the  land;  and  it  therefore  did 
not  pass  by  the  grant. 

'*  Of  all  the  words  in  the  English  languago 
this  word  attached  was  probably  the  best  that 
could  have  been  used,  it  did  not  mean  mere 
settlement,  residence,  or  cultivation  of  the 
land,  but  it  meant  a  proceeding  in  the  proper 
land  office,  by  which  the  inchoate  rieht  to  the 
land  was  initiated.  It  meant  that  oy  such  a 
proceeding  a  right  of  homestead  had  fastened 
to  that  land,  which  could  ripen  into  a  perfect 
title  by  future  residence  and  cultivation.  With 
the  performance  of  these  conditions  the  com- 
pany had  nothing  to  do.  The  right  of  the 
homestead  having  attached  to  the  land  it  was 
excepted  out  of  the  grant  as  much  as  if  in  a 
deed,  it  had  been  excluded  from  the  convey- 
ance by  metes  and  bounds." 

In  Hastincs  d  D.  JR.  Co.  T.  Whitney,  182  U. 
S.  857  [83:  368],  these  facts  appeared:  At  the 
time  or  the  filing  by  the  plaintiff  railroad  com- 
pany of  its  map  of  definite  location  there  stood 
upon  the  records  of  the  local  land  office  a  home- 
stead entry  of  ♦Bentley  8.  Turner.  This  [90 
entry  was  based  upon  an  afiMavit  made  by 
Turner,  a  soldier  in  the  army  of  the  United 
States,  and  actually  with  his  regiment  in  the 
state  of  Virginia,  which  affidavit  stated  that 
Turner  was  the  head  of  a  family,  a  citizen  of 
the  United  States  and  a  resident  of  Franklin 
county,  New  York.  It  did  not  state  that  Tur- 
ner's family,  or  any  member  thereof,  was  re- 
siding on  the  Land,  or  that  there  was  any  im- 
provement made  thereon,  and  aa  a  matter  of 
fact  no  member  of  his  family  was  then  resid- 
ing, or  ever  did  reside,  on  the  land,  and  no 
improvement  whatever  of  any  kind  had  ever 
been  made  thereon  by  any  one.  The  applica- 
tion for  the  entry  was  made  through  one  Con- 
well,  whom  Turner  had  constituted  his  attor- 
ney for  that  purpose.  At  the  time  of  making 
this  entry  section  1  of  the  Act  of  March  21, 
1864  (13  Stat,  at  L.  85,  He  v.  Stat.  §  2298)  was 
in  force,  which  authorized  one,  in  the  militair 
or  naval  service  of  the  United  States,  and, 
therefore,  unable  to  do  personally  the  prelimi* 
nary  acts  required  at  the  land  office,  whose 
family  or  some  member  thereof  was  residing 
on  the  land,  and  upon  which  a  boua  fide  im- 
provement and  settlement  had  been  made,  ta 
make  the  customary  affidavit  before  his  com- 
manding officer,  and  upon  that,  the  other  pro- 
visions of  tbe  statute  being  complied  with,  to 
enter  a  tract  of  land  as  a  homestead.  It  was 
held  that  notwithstanding  the  defects  in  the 
affidavit  the  tract  was  excepted  from  the  scope 
of  the  grant,  although  the  language  of  the 
granting  Act  only  excepted  therefrom  lands  to 
which  '*The  right  of  pre-emption  or  homestead 
settlement  has  attached,"  while  the  language 
of  the  granting  Act  in  the  present  case  is  "  to 
which  a  pre-emption  or  homestead  claim  may 
not  have  attached." 
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We  quote  from  the  opinion  by  Mr,  Justiee 
Laro&r  as  follows:  •*  In  Withertpoon  t.  Dun- 
tan,  71  U.  8.  4  Wall.  210  [^18:  8391,  Ibis  court 
decided,  in  accordance  with  the  decision  in 
CarroU  v.  Safford,  44  U.  8.  8  How.  441  [U: 
6711,  tbat '  lands  originally  public  cease  to  be 
ptiDiic  after  tbey  have  been  entered  at  the  land 
office  and  a  certificate  of  entry  has  been  ob- 
tained/ And  the  court  further  held  that  this 
applies  as  well  to  homestead  and  pre-emption 
as  to  cash  entries.  In  either  case,  the  entry 
being  made  and  the  certificate  being  executed 
and  delivered,  the  particular  land  entered 
91]  ^thereby  becomes  segregated  from  the 
mass  of  public  lands  and  takes  the  character  of 
private  property.  The  fact  that  such  an  entry 
may  not  be  confirmed  by  the  land  office  on  ac- 
count of  any  alleged  defect  therein,  or  may  be 
cancelled  or  declared  forfeited  on  account  of 
non-com plinnce  with  the  law,  or  even  declared 
▼Old,  after  a  patent  has  issued  on  account  of 
fraud,  in  a  direct  proceeding  for  that  |i jrpose 
in  the  courts,  is  an  incident  inherent  in  all  en- 
tries of  the  public  lands."  And,  after  refer- 
ring to  the  Dunmeyer  case,  in  which  it  was 
said  that  the  entry  when  made  was  valid, 
"counsel  for  plainliff  in  error  contends  that 
the  case  jost  cited  has  no  application  to  the 
one  we  are  now  considering,  the  difference  be- 
ing that  in  that  case  the  entry  existing  at  the 
time  of  the  location  of  the  road  was  an  entry 
valid  in  all  respects,  while  the  entry  in  this 
case  was  invalid  on  its  face  and  in  its  incep- 
tion; and  that  this  entry  having  been  made  by 
an  agent  of  the* applicant  and  based  upon  an 
affidavit  which  failed  to  show  the  settlement 
and  improvement  required  bj  law,  was,  on  its 
face,  not  such  a  proceeding  m  the  proper  land 
office  as  could  attach  even  an  inchoate  right  to 
the  land.  .  .  .  But  these  defects,  whether 
they  be  of  form  or  substance,  by  no  means 
render  the  entry  absolutely  a  nullity.  8o  long 
as  it  remains  a  subsisting  entry  of  record, 
whose  legality  has  been  passed  upon  by  the 
land  authorities,  and  their  action  remains  un- 
reyersed,  it  is  such  an  appropriation  of  the 
tract  as  segregates  it  from  the  public  domain, 
and  therefore  precludes  it  from  subsequent 
grants.  In  the  case  before  us,  at  the  time  of 
the  location  of  the  company's  road,  an  exami- 
nation of  the  tract  books  and  the  plat  filed  in 
the  office  of  the  register  and  receiver,  or  in  the 
land  office,  would  have  disclosed  Turner's  en- 
try as  an  entry  of  record,  accepted  by  the 
proper  officers  in  the  proper  office,  together 
with  the  application  and  necessary  money —an 
entry,  the  imperfections  and  defects  of  which 
could  have  been  cured  by  a  supplemental  affi- 
davit or  by  other  proof  of  the  requisite  quali- 
fications of  the  applicant.  Such  an  entry 
attached  to  the  land  a  right  which  the  road 
cannot  dispute  for  any  supposed  failure  of  the 
entryman  to  comply  with  all  the  provisions  of 
the  law  under  which  he  made  his  claim.  A 
92]  practice  of  allowing  *8uch  contests  would 
be  fraught  with  the  gravest  dangers  to  actual 
settlers,  and  would  be  subversive  of  the  princi 
pies  upon  which  the  munificent  railroad  grants 
are  based.  As  was  said  in  the  Dunmeyer  case, 
ntpra:  'It  is  not  conceivable  that  Congress  in 
tended  to  place  these  parties  (homestead  and 
pre-emption  claimants  on  the  one  hand  and 
the  railway  company  on  the  other)  as  contest- 
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ants  for  the  land,  with  the  right  in  eacb  lo  re- 
quire proof  from  the  other  of  oomplrle  per- 
formance of  its  obligation.  Least  of  aJl  is  it 
to  be  supposed  that  it  was  intended  to  raise  «p. 
in  antagonism  to  all  the  actual  settlers  oa  tlie 
soil  whom  it  had  invited  to  its  occopatioe,  tMi 
great  corporation  with  an  interest  to  defeat 
their  claims  and  to  come  between  them  and 
the  government  as  to  the  performance  of  their 
obligations?'" 

The  same  doctrine  was  applied  in  Bard^m  r. 
Narth^n  Pae,  R.  Co.  145  U.  S.  535  [86:806], 
to  a  pre-emption  entry,  though  It  is  true  tJMi 
in  that  case  payment  had  be^  made,  and  tba 
final  receipt  issued  prior  to  the  filing  of  tbc 
map  of  definite  location. 

See  also  NewhaU  v.  Sctnger^  93  U.  8.  761 
[23:769],  in  which  case  the  mero  exteeoceof 
an  alleged  Mexican  grant,  valid  or  invalid,  and 
the  validity  of  which  was  under  investigatioa 
'before  the  proper  tribunal  at  the  timeoftne  fil- 
ing of  the  map  of  definite  location  of  one  of  tbe 
Pacific  roads,  a  beneficiary  of  tbe  very  Act 
now  before  ut,  was  held  to  exclude  all  lands 
within  Its  boundaries  from  the  operatloB  of  tbe 
congressional  grant 

iathough  these  cases  are  none  of  tbem  ex- 
actly like  the  one  before  us,  yet  tbe  principle 
to  hie  deduced  from  ihem  is  that  wbea  oa  tte 
records  of  the  local  land  office  there  is  an  ex- 
isting claim  on  the  part  of  an  indlvklual  under 
the  homestead  or  pre-emption  law,  which  ^m 
been  recognized  by  the  officers  of  the  gorsa- 
ment  and  has  not  been  canceled  or  set  tsida, 
the  tract  In  respect  to  which  tbat  daim  Is  ex 
isting  is  excepted  from  the  operation  of  a  ai- 
road  land  grant  containing  the  ordinann 
ing  clauses,  and  this  notwithttandmi 
claim  may  not  be  enforceable  bv  the 
and  is  subject  to  cancellation  by  tbe  goferfr- 
ment  at  its  own  suggestion,  or  apoa  tbs  sfpli- 
cation  of  other  parties.  It  was  not  the  Ibm 
tion  *of  Congress  to  open  a  controvenj  be-  [93 
tween  the  claimant  and  the  railroad  eoopaiy 
as  to  the  validity  of  the  former's  daim.  It  w«i 
enough  that  the  claim  existed,  and  tbt  qoca 
tion  of  its  validity  was  a  matter  to  be  sewd 
between  the  government  and  tbe  claiiBsat,ta 
respect  to  which  the  railroad  compsBj  ww 
not  permitted  to  be  heard.  ThereasoDiacof 
these  cases  Is  applicable  here.  Jones  bad  Had 
a  claim  In  respect  to  this  land,  dedariog  tbit 
he  had  settled  and  improved  it,  and  iotsadid 
to  purchase  It  under  the  provisions  of  tbe  pre 
emptlon  law.  Whether  he  had  in  factsHtled  or 
Improved  it  was  a  question  in  which  tbe  fovcn- 
ment  was,  at  least  up  to  the  time  of  tbe  flnaf  of 
the  map  of  definite  location,  the  only  pait^  >d 
verselv  interested.  And  if  it  was  content  lo  kc 
that  claim  rest  as  one  thereafter  to  be  pmsecolcd 
to  consummation, that  was  the  end  of  tbe  Bsttr. 
and  the  railroad  company  was  not  peraltud 
by  the  filing  of  iU  map  of  definite  kicadoe  is 
become  a  party  to  any  such  controvert.  Tbe 
land  being  subject  to  such  daim  was,  ss  aid 
by  Mr.  Juttiee  Miller,  in  Kanms  Ak.  iZL  Ckv. 
Dunmef/er,  118  U.  8.  629  (28: 1122],  •exceplrf 
out  of  the  grant  as  much  as  If  In  a  deed  it  bid 
been  excluded  from  tbe  conveyance  bj  art* 
and  bounds." 

While  not  disputing  the  general  forae  « 
these  authorities  it  Is  Insisted  l>v  plaiodff  ibst 
this  case  is  not  controlled  by  tbem  for  tbea 
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reasons:  First.  Jones  never  acquired  any  right 
of  pre  emption  because  be  never  in  fact  settled 
apoo  and  improved  the  tract;  second,  tbeland 
was  UDSurvejed  at  the  time  of  the  alleg^ed  set- 
tlement, and  the  filini;  was  not  made  *'  within 
three  months  after  the  return  of  the  plats  of 
surreys  to  the  land  office"  (10  Stat,  at  L.  246) 
and  was  therefore  an  unauthorized  act;  third, 
that  whether  the  filing  was  made  in  time  or 
not.  as  it  was  not  followed  by  payment  and 
final  proof  within  the  time  prescribed,  all  rights 
acquired  by  it  lapsed,  the  filing  became  in  the 
nomenclature  of  the  land  office  an  "expired  fil- 
ing/' and  the  land  was  discharged  of  all  claim 
by  reason  thereof. 

With  reference  to  the  first  of  these  reasons 
it  is  tme  that  there  must  be  a  settlement  and 
improvement  in  order  to  justify  the  filiug  of 
each  a  declaratory  statement.  Settlement  is  the 
941  *initial  fact.  The  Act  of  1841  (5  Stat,  at 
L.  453)  which  was  in  force  at  the  time  of  these 
transactions,  gave  the  right  of  pre-emption  to 
one  making  '*a  settlement  in  person/'  add  who 
mhabits  and  improves  the  land  and  erects  a 
dwelling  thereon  (§  10)  and  authorized  the 
filing  of  a  declaratory  statement  within  three 
months  after  the  date  of  such  settlement. 
§  15.  In  this  respect  a  pre  emption  differs 
from  a  homestead,  for  the  entry  in  the  land 
office  is  in  respect  to  the  latter  the  initial  fact, 
(la  Stat,  at  L.  392;  Rev.  Stat.  §  2290;  Maddox 
V.  Bvmham,  156  U.  S.  544,  ante,  p.  627.  But 
it  is  also  true  that  settlement  alone  without  a 
declaratorv  statement  creates  no  pre  emption 
right.  **buch a  notice  of  claim  or  declaratory 
statement  is  indispensably  necessary  to  give  the 
claimant  any  standing  as  a  pre^mptor,  the  rule 
being  that  his  settlement  alone  is  not  sufficient 
for  that  purpose."  LansdaU  v.  Daniels,  100 
U.  8.  118,  116  [25: 587,  588].  And  the  accept- 
ance  of  such  declaratory  statement  and  noting 
the  same  on  the  books  of  the  local  land  office  is 
the  oflScial  recognition  of  the  pre-emption 
claim.  While  the  cases  of  Kan$a$  Pae,  R,  Co, 
V.  Dunmeyer,  118  U.  8.  629  [28: 11221,  and 
HoMtingi  S  D,  E.  Co.  v.  Whitney,  132  U.  8. 
857  [88:368],  involved  simply  homestead 
claims,  yet,  in  the  opinion  in  each,  preemption 
and  homestead  claims  were  mentioned  and 
considered  as  standing  in  this  respect  upon  the 
same  footing.  Further,  it  may  be  noticed  that 
the  granting  clause  of  the  Pacific  Railroad  acts, 
differing  from  similar  clauses  in  other  railroad 
grants,  except  lands  to  which  preemption  or 
homestead  "claims"  have  attached,  instead  of 
simply  cases  of  pre  emption  or  homestead 
"rights."  And  the  filing  of  this  declaratory 
statement  was,  in  the  strictest  sense  of  the 
term,  the  assertion  of  a  pre-emption  claim, 
and  when  filed  and  noted  it  was  officially 
recojsnized  as  such.  Indeed,  if  this  is  not  so, 
there  is  no  pre-emption  claim  of  record  until 
the  full  right  of  the  pre-emptor  is  established 
by  proofs  aud  final  entry,  at  which  time  he  ac- 
quires an  equitable  title  sufficient  to  support 
taxation,  and  one  of  which  he  cannot  be  dis- 
possessed except  by  some  legal  proceedings. 
Withenpoon  v.  Duncan,  71  U.  8.  4  Wall.  210 
ri8: 8891;  Orefiard  v.  Alexander,  ante,  p.  787. 
951  *In  this  respect  notice  may  also  be  taken 
of  the  rule  prevailing  in  the  land  department 
where  the  filing  of  the  declaratory  statement  is 
recognized  as  the  assertion  of  a  pre-emption 
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claim  which  excepts  a  tract  from  the  scope  of  a 
railroad  grant  like  this.  See  among  other 
cases  Maione  v.  Railway  Company,  7  U.  S. 
Land  Dec.  13:  MiUican  v.  Railroad  Company, 
7  U.  8.  Land  Dec.  85;  Payne  v.  Railroad  Com' 
pany,  7  U.  8.  Land  Dec.  405;  Railrond  Com- 
pany V.  Lewis,  8  XJ.  8.  Land  Dec.  292;  Rail- 
road Company  v.  Stotenimr,  10  U.  8.  Land  Dec. 
645. 

Indeed,  this  declaratory  statement  bears  sub- 
stantially the  same  relation  to  a  purchase  under 
the  preemption  law  that  the  original  entry  in 
a  homestead  case  does  to  the  final  acquisition 
of  title.  The  purpose  of  each  is  to  place  on 
record  an  assertion  of  an  intent  to  obtain  title 
under  the  respective  statutes.  "This  statement 
was  filed  with  the  register  and  receiver,  and 
was  obviously  intended  to  enable  them  to  re- 
serve the  tract  from  sale,  for  the  time  allowed 
the  settler  to  perfect  his  entry  and  pay  for  the 
land."  Johnson  v.  TowsUy,  80  U.  8.  13  Wall 
72,  89  [20:  485.  488].  By  neither  the  declara- 
tory statement  in  a  pre-emption  case  nor  the 
original  entry  in  a  homestead  case  is  any  vested 
right  acquired  as  against  the  government.  For 
each  fees  must  be  paid  by  the  applicant,  and 
each  practically  amounts  to  nothing  more  than 
a  declaration  of  intention.  It  is  true  one  must 
l)e  verified  and  the  other  need  not  be,  but  this 
does  not  create  any  essential  difference  in  the 
character  of  the  proceeding;  and  when  the  dec- 
laratory statement  is  accepted  by  the  local 
land  officers  and  the  fact  noted  on  the  land 
books,  the  effect  is  precisely  the  same  as  that 
which  follows  from  the  acceptance  of  the  vari- 
fied  application  In  a  homestead  case  and  its 
entry  on  the  land  books.  The  latter,  as  we  have 
seen  in  the  two  cases  of  Kansas  Pae,  R,  Co.  v. 
DunmeyevAtid  Hastings  dD,R.  Co.  v.  Whitney, 
supra,  has  been  expressly  adjudged  to  be  suffi- 
cient to  take  the  land  out  of  the  scope  of  the 
grant.  The  reasons  given  therefor  lead  to  the 
same  conclusion  in  respect  to  a  declaratory 
statement.  Counsel  urges  that,  inasmuch  as  the 
latter  need  not  be  verified,  one  might  file  under 
assumed  names  declaratory  statements  on  every 
tract  within  the  limits  of  a  railroad  grant  prior 
to  the  time  of  the  ^filing  of  the  map  of  de  |9(l 
finite  location,  and  thus  prevent  the  railroad 
company  from  receiving  any  lands.  This  dan- 
ger is  more  imaginary  than  real.  In  the  first 
place,  for  each  application  fees  must  be  paid, 
and  it  is  not  to  be  supposed  that  any  one  would 
throw  away  money  for  the  mere  sake  of  pre- 
venting a  railroad  grant  from  having  any  opera- 
tion. In  the  second  place,8uch  declaratory  state- 
ments under  assumed  names  would  be  purely  fic- 
ticious and  could  be  set  aside  as  absolutely  void. 
Indeed,  good  faith  ii  presumed  to  underlie  all 
such  applications.  The  acceptance  of  the  dec- 
laratory statement  by  the  local  land  officers 
is  prima  facie  evidence  that  they  have  approved 
it  as  a  bona  fide  application,  and  if,  in  any 
particular  instance,  it  is  shown  to  be  purely 
ficticious,  doubtless  there  is  an  adequate  rem- 
edy by  proper  proceedings  in  the  land  office. 
There  is  in  the  case  before  us  no  pretence  that 
the  transaction  was  a  ficticious  one,  or  carried 
on  otherwise  than  in  good  faith  on  the  part  of 
the  applicant.  At  any  rate,  Congress  has  seen 
fit  not  to  require  an  affidavit  to  a  declaratory 
statement,  and  hai  provided  for  the  filing  of 
such  unsworn  statement  as  the  proper  meant 
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for  an  assertion  on  record  of  a  claim  under 
the  preemptioo  law,  and  that  is  all  that  is 
necessary  to  except  the  land  from  the  scope  of 
thegrant 

With  reference  to  the  second  matter,  it  is 
true  that  section  6  of  the  Act  of  1858  (10  Stat 
at  L.  246)  provides  "  that  where  unsurveyed 
lands  are  claimed  hj  preemption,  the  usual 
notice  of  such  claim  shall  be  filed  within  three 
months  after  the  return  of  the  plats  of  surveys 
to  the  land  offices."  But  it  was  held  in  John- 
son V.  T<m%ley,  80  U.  8.  18  Wall.  72,  89  [20: 
485,  488),  that  a  failure  to  file  within  the  pre- 
scribed time  did  not  vitiate  the  proceeding, 
neither  could  the  delav  be  taken  advantage  of 
bv  one  who  had  acouired  no  rights  prior  to  the 
filing.  As  said  in  die  opinion  in  that  case  (p. 
90) :  "If  no  other  party  has  made  a  settle- 
ment or  has  given  notice  of  such  intention, 
then  no  one  has  been  injured  by  the  delay  be- 

Sond  three  months,  and  if  at  any  time  after  the 
iree  months,  while  the  party  is  still  in  possess- 
ion, he  makes  his  declaration,  and  this  is  done 
before  any  one  else  has  initiated  a  right  of  pre- 
97]  emption  by  settlement  *ot  declaration,  we 
can  see  no  purpose  in  forbidding  him  to  make 
his  declaration  or  in  making  it  void  when  made. 
And  we  think  that  Congress  intended  to  pro- 
vide for  the  protection  of  the  first  settler  by 
giving  him  three  months  to  make  his  declara- 
tion, and  for  all  other  settlers  by  saying  if  this 
is  not  done  within  three  months  any  one  else 
who  has  settled  on  it  within  that  time,  or  at 
any  time  before  the  first  settier  makes  his  dec- 
laration shall  have  the  better  right."  Sew 
also  LanidaU  v.  DaniOi,  100  IJ.  8.  118, 117 
[25:  587,  589].  where  it  is  said :  '*  Such  a 
notice,  if  given  before  the  time  allowed  by  law, 
is  a  nullity  ;  but  the  rule  is  otherwise  where  it 
is  filed  subsequent  to  the  period  prescribed  by 
the  amendatory  act,  as  in  the  latter  event  it  is 
held  to  be  operative  and  sufficient  unless  some 
other  person  had  previously  commenced  a  set- 
tlement and  ^ven  the  required  notice  of  claim." 
The  delay  in  filing,  therefore,  had  no  effect 
upon  the  validity  of  the  declaratory  state- 
ment. 

With  reference  to  the  third  contention,  it  is 
true  that  section  6  of  the  act  of  1858,  heretofore 
referred  to,  provides  not  merely  when  the  dec- 
laratory statement  shall  be  filed,  but  also  that 
''proof  and  payment  shall  be  made  prior  to  the 
day  appointed  by  the  President's  proclamation 
for  the  commencement  of  the  sale,  including 
such  lands."  But  the  President's  proclamation, 
appointing  February  14,  1859,  as  the  day  for 
commencing  the  sale  of  public  lands  in  certain 
townships,  in  one  of  which  was  the  land  in 
question,  expressly  excepted  and  excluded 
mineral  lands  therefrom,  and  on  that  ground 
tills  land  was  not  offered. 

It  was  said  by  Mr.  Secretary  Noble,  in  his 
decision  on  the  appeal  of  the  railway  com- 
panyin  11  U.  8.  Land  Deo.  195,  196: 

"While  it  is  true  that  the  proclamation  In- 
cluded said  township  12  N.,  of  range  7  E.,  it 
also  declared  that  no  '  mineral  lands,  or  tracts 
containing  mineral  deposits,  are  to  be  offered 
at  the  public  sales,  such  mineral  lands  being 
hereby  expressly  excepted  and  excluded  from 
sale  or  other  disposal,  pursuant  to  the  reouire- 
ments  of  the  Act  of  Congress  approved  March 
8,1858. 
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"Pursuant  to  this  direction  tbe  local  oAem 
withheld  from  'offering  and  s^  aH  of  SBid[9S 
section  88,  as  appears  by  tbefa'  report  dated 
March  18, 1859.  After  statins  all  tbe  offeriop 
and  sales  made  In  said  township  and  range,  tks 
report  conclude :  'All  the  balance  of  the 
ship  reserved,  mineral  lands.'  AH 
was  also  reserved. 

"It  thus  appears  thai  the  titct  in  ooestloa 
remained  In  the  category  of  nnoflered  lands, 
and  was  nol  proclaimed  for  aale.  Tte  pre- 
emption Act  of  March  8,  1848  (5  BtaL  UL. 
620)  provided  that  the  settier  on  unoffered  had 
might  make  proof  and  payment  at  any  ttee 
before  the  commencement  of  the  pabllc  sale, 
which  should  embrace  his  land.  Untl!  soeh 
time  arrived  the  filing  protected  tbe  claim  of 
the  settler.  This  was  the  status  of  tbe  law  at 
the  time  said  company's  riAtM  attacbed«  and 
it  so  continued  until  modified  bj  tbe  Ad  of 
Jidyl4,1870.    16  Stat,  at  L.  279.- 

We  see  no  suffleient  reasons  for  doobdagths 
conclusions  thus  reached  by  tbe  Secretary. 

These  are  all  the  queraons  presented  by 
counsel  There  was  no  error  in  tbe  rattag  of 
the  circuit  court,  and  Its  Judgment  Is 
fore  affirmed* 


THB  GULF.  COLORADO  A  8ANTA  I* 
RAILWAY  COMPANY,  Pif.  in  En.. 

ft. 

HEFLEY  A  LEWIS,  a  firm  oonposed  of 
J.  D.  Hefley  ei  ol. 

<8ee  8. 0.  Beporter's  ed.  M-KU 

8taU  tkUute  impating  penalty  far  faUftntB  it 
limr  good9--'poUe9 


L  The  statute  of  Texas  impotUiff  a  peottty  for  s 
failure  to  deliver  goods  on  tender  of  tka  rrti 
named  In  a  bill  of  lading  is  not  appUeable  So  l»- 
terstate  sbipmeots,  tbe  state  statota  laoit  ylill 
to  the  Interstate  Oommeroe  Act,  wfaka  ] 
the  published  tariff  rate  as  the  role  of 
tion  in  such 


8.  Laws  resting  upon  tbe  polioe  power  of  the  i 
must  yield  whenever  OonjrTeai.tntaeex«rctocl 
the  powers  granted  to  it,  leglslatss  upon  the  pt^ 
dse  subject-matter. 

FNo.  855.] 
Submitted  Apr.  4.  JS9S.    Decided  Apr-  ^* 
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IK  ERROR  to  the  county  court  of  MHss 
.  oouotv.  state  of  Texas,  to  review  a  jodt- 
ment  of  that  court  in  favor  of  the  plaioim 
Hefley  et  at,,  against  the  Gulf.  Colofado  k 
Santa  F6  Railway  Company,  defeodaat.  for 
damaaes  for  failure  to  deliver  goods  after  tea- 
der  ox  payment  of  the  freight  cbargea  Bf 
tereed,  and  eaee  rtmamded  fer  fitriker 
inge. 


Sutement  by  Mr.  Juetice  Brei 
On  May  6.  1888,  the  legislatars  of  Tn» 
passed  the  following  act: 

Nora.—.^  Co  poUcs  power  ef  tMteK^mttm^m  it  it 
exerolfe,  see  note  toBsrtoer  v.  OooooUy.  S:M1 

A9  to  etaU  oonCrDl  omt  nrtNood^  see  bom  m 
Baltimore  4  O.B.  OOi  v.  MaiyteDd,  Sfe  sm 
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1.  Bf  il  enacted  bu  tfte  legislature  oj 
the  8UmU  ef  Texas,  Tbat  it  shall  be  unlawful 
for  mny  mlroad  company  in  thii  state,  its 
officers^  agents  or  employes,  to  charge  and 
collect,  or  to  endeavor  to  charge  and  collect, 
from  the  owner,  agent  or  consignee  of  any 
Crei^bt,  goods,  wares  and  merchandise,  of  any 
Una  or  character  whatever,  a  greater  sum  for 
transporting  said  freight,  go^s,  wares  and 
m^^andlM  than  is  specified  in  the  bill  of 
lading 

*'8ec.  2.  That  any  railroad  company,  its 
officers,  agents  or  employes,  having  possession 
of  any  goods,  wares  and  mercbandise  of  any 
Und  or  character  whatever,  shall  deliver  the 
same  to  the  owner,  his  agent  or  consignee, 
upon  payment  of  the  freight  charges^  as  shown 
by  the  W\  of  lading. 

"See.  8.  That  any  railroad  company,  its 
officers,  agents  or  employes,  that  shall  refuse 
to  deliyer  to  the  owner,  agent  or  consignee  any 
freight,  goods,  wares  and  merchandise  of  any 
Una  or  character  whatever,  upon  the  pay- 
ment, or  tender  of  pavment,  of  the  freight 
charges  doe,  as  shown  oy  the  bill  of  lading, 
the  said  railroad  company  shall  be  liable  m 
damages  to  the  owner  of  said  freight,  goods, 
wares  or  merchandise  to  an  amount  equal  to 
the  amount  of  the  freight  charges  for  every 
day  said  freight,  goods,  wares  and  merchan- 
dise is  held  after  payment,  or  tender  of  pay- 
ment, of  the  charges  due,  as  shown  by  the  bill 
of  lading,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction."  Laws  ox  Texas,  extra 
session,  1882,  p.  86. 

Under  that  act  the  defendants  in  error  com- 
menced an  action  before  a  justice  of  the  peace 
in  the  county  of  Milan  to  recover  $82.80. 
After  judgment  the  case  was  appealed  to  the 
county  court  of  the  county.  In  that  court  a 
trial  was  had,  a  jury  being  waived,  which  re- 
sulted in  a  Judgment  in  favor  of  the  plaintiffs 
and  against  the  railroad  company  for  the  full 
lOOjamount  'claimed.  That  was  the  highest 
court  in  the  state  to  which  the  case  could  be 
taken,  and  thereupon  the  defendant  sued  out 
this  writ  of  error. 

The  facts  appear  In  the  findings  made  by 
the  trial  court,  and  are  as  follows:  On  August 
4, 1890,  Wolf  &  Kramer,  a  firm  doing  business 
in  St.  Louis,  Mo.,  shipped  from  that  city  a 
carload  of  furniture  to  the  plaintiffs  at  Came* 
R>n,  Texas.  The  shipment  was  by  the  St. 
Louis  &  San  Francisco  Railway  Company, 
and  the  bill  of  lading  issued  by  that  company 
named  69  cents  per  100  pounds  as  the  rate. 
At  this  rate  the  freight  charges  amounted  to 
182.80.  On  the  arrival  of  the  car  at  Cameron 
the  plaintiffs  presented  this  bill  of  lading  to 
the  agent  of  uie  defendant  company,  together 
with  $82.80,  and  demanded  the  furniture. 
The  agent  refused  to  deliver  without  pavment 
of  $10^.80,  thatbeinffUie  amount  of  charges 
due  at  the  rate  of  84  cents  per  100  pounds. 
This  was  the  rate  named  in  the  printed  tariff 
sheet  posted  in  the  railroad  office  at  Cameron. 
As  a  matter  of  fact,  before  the  shipment  at  St. 
Louis,  the  rate  had  by  the  companies  been  re- 
duced to  69  cents,  but  the  new  tariff  sheet  had 
not  reached  Cameron,  and  the  agent  wss 
ignorant  of  the  reduction.  While  declining 
to  deliver  the  goods  except  upon  payment  at 
the  rate  named  in  his  tariff  sheet,  he  told  the 

U8  U.  S. 


plaintiffs  that  ne  would  telegraph  for  instruc- 
tions. He  did  so,  and  was  advised  that  the 
rate  had  been  reduced,  and  to  accept  69  cents, 
but  the  telegram  was  not  received  at  once, 
and  sd  the  furniture  was  detained  one  full 
day.  So  far  as  appears,  the  St.  Louis  &  San 
Francisco  Railway  Company  was  not  only  a 
different  corporation  from  the  defendant,  but 
under  separate  management  and  control, 
though,  as  respects  through  shipments,  acting 
under  a  joint  tariff. 

Messrs,  A.  V.  Brition,  A«  B*  Browne, 
Geo.  R.  Peek  and  J.  W.  Terry  for  plain- 
tiff in  error. 

No  brief  ffied  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

*The  question  presented  by  this  record [lOl 
is  this:  Is  the  statute  of  Texas  imposing  a 
penalty  for  a  failure  to  deliver  goods  on  tender 
of  the  rate  named  in  A  bill  of  Idling  applicable 
to  interstate  shipments?  While  the  amount 
in  controversy  is  small,  ^o  small,  indeed,  that 
the  case  could  not  be  taken  from  a  lower  to 
the  supreme  court  of  the  state,  the  question  is 
of  no  little  importance. 

At  the  time  of  this  transaction  the  Act  of 
Congress,  known  as  the  Interstate  Commerce 
Act  (24  Stat,  at  L.  879)  as  amended  (26  Stat  at 
L.  865)  was  in  force.  By  section  6  every  com- 
mon carrier,  subject  to  the  provisions  of  the 
Act  (and  all  railroads  carrying  interstate 
freight  are  subject  to  such  provisions)  is,  for 
the  inspection  and  information  of  the  public, 
required  to  print  and  publicly  post  at  each 
station  upon  its  routes  the  schedules  of  fares 
and  rates  for  carriage  of  passengers  and  prop- 
erty thereon.  No  advance  in  such  fares  and 
rates  shall  be  made  except  after  ten  days'  pub- 
lic notice,  such  advance  to  be  shown  by  print- 
ing and  posting  new  schedules,  or  plainly 
indicated  upon  the  schedules  then  in  force, 
and  duly  posted,  nor  shall  any  reduction  in 
such  fares  and  rates  be  made  except  after  three 
days'  previous  public  notice  given  in  like  man- 
ner.   The  section  then  reads: 

"And  when  any  such  common  carrier  shall 
have  established  and  published  its  rates,  fares, 
and  charges  in  compliance  with  the  provisions 
of  this  section,  it  shall  be  unlawful  for  such 
common  carrier  to  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  the  transportation  of 
passengers  or  property,  or  for  any  services  in 
connection  therewith,  than  is  specified  in  such 
published  schedule  of  rates,  fares,  and  charges 
as  may  at  the  time  be  in  force." 

After  this  is  a  provision  in  respect  to  Joint 
rates  between  connecting  carriers.  Such  car- 
riers are  reouired  to  file  with  the  Interstate 
Commerce  Commission  copies  of  their  Joint 
tariffs,  which  shall  be  made  public  by  the  car- 
riers when  directed  by  the  commission,  in  so 
far  as  in  the  Judgment  of  the  commission  it  is 
deemed  practicable,  the  commission  being 
*given  power  to  prescribe  the  measure  of[102 
publicity  to  be  given  and  the  places  in  which 
the  Joint  tariffs  shall  be  published.  There  is 
also  a  prohibition  like  to  that  quoted  of  any 
advance  of  such  Joint  rates  except  after  ten 
day^  notice,  or  any  reduction  except  after 
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three  dayt*  notice,  and  a  like  declaration  that 
it  shall  be  unlawful  for  any  common  carrier, 
party  to  any  such  joint  tariff,  to  charge,  de- 
mand, collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  than  is 
specified  in  such  schedules.  Section  10  makes 
a  violation  of  these  provisions  by  any  carrier, 
or  any  agent  or  person  acting  for  the  carrier, 
a  penal  offense,  subject  to  a  fine  not  exceeding 
$5000,  and.  in  case  the  offense  amounts  to  an 
unlawful  discrimination  in  rates,  to  imprison- 
ment for  a  term  not  exceeding  two  years,  or 
both  such  fine  and  imprisonment. 

Clearly  the  state  and  the  national  acts  relate 
to  the  same  subject-matter  and  prescribe  dif- 
ferent rules.  By  the  state  act  the  bill  of  lading 
is  made  controlling  as  to  the  rate  collectible, 
and  a  failure  to  comply  with  that  requirement 
exposes  the  delinquent  carrier  to  its  penalties, 
while  the  national  statute  ignores  the  bill  of 
lading  and  makes  the  published  tariff  rate 
binding,  and  subjects  the  offender,  both  car- 
rier and  agent,  to  severe  penalties.  The  car- 
rier cannot  obey  one  statute  without  sometimes 
exposing  itself  to  the  penalties  prescribed  by 
the  other.  Take  the  case  before  us:  If,  in  dis- 
regard of  the  joint  tariff  establi5>hed  bv  the  de- 
fendant and  the  St.  Louis  &  San  Franrisco 
Railway  Company  and  filed  with  the  Interstate 
Commerce  Commission,  the  latter  com  pan  v, 
as  a  matter  of  favoritism,  had  issued  this  bill 
of  lading  at  a  less  than  the  tariff  rate,  both  the 
defendant  company  and  its  agent  would,  by 
delivering  the  goods  upon  the  receipt  of  only 
•ucb  reduced  rate,  subject  themselves  to  the 
penalties  of  the  nation  il  law.  while,  on  the 
other  hand,  if  tbe  tariff  rate  was  iDsisfed  upon, 
then  the  corporation  would  become  liable  for 
the  damages  named  in  the  state  act.  In  case 
of  such  a  conflict  the  state  law  must  yield. 
*'Tbi8  Constitution,  and  the  laws  of  the  Cfnited 
States  which  shall  be  made  in  pursuance  thereof 
...  shall  be  the  supreme  law  of  the  land." 
(U.  S.  Constitution,  art.  6,  clause  2  )  It  is  no 
108]  answer  to  say  that  in  this  *case  tbe  de- 
fendant might  have  complied  with  both  the 
state  and  the  national  statute;  that  it  was  a 
party  to  the  reduction  of  the  joint  rate:  that, 
therefore,  the  bill  of  lading  was  properly  issued 
at  69  cents  per  100  pounds;  that  it  should  have 
promptly  notified  its  agents  at  every  station  of 
such  reduction;  that  if  it  had  done  so  the  agent 
at  Camerou  could  have  complied  with  the  state 
as  well  as  tbe  national  law,  and  that  its  negli- 

gence  in  this  respect  is  sufficient  ground  for 
olding  it  amenable  to  the  state  law.  The 
question  is  not  whether,  in  any  particular  case, 
operation  may  be  given  to  both  statutes,  but 
whether  their  enforcement  may  expose  a  party 
to  a  conflict  of  duties.  It  is  enough  that  the 
two  statutes  operating  upon  tbe  same  subject- 
matter  prescribe  different  rules.  In  such  case 
one  must  yield,  and  that  one  is  the  state  law. 
It  may  be  conceded  that  were  there  no  con- 
gressional legislation  in  respect  to  tbe  matter, 
the  state  act  could  be  held  applicable  to  inter- 
state shipments  as  a  police  regulation.  Vhiengo 
AN.W.R.  Co.  T.  FuUer,  84  U.  S.  17  Wall. 
660  [21: 710].  In  that  case  a  statute  of  Iowa, 
requiring  each  railroad  company  annually  in 
the  month  of  September  to  establish  passenger 
and  freight  rates,  and  on  the  first  day  of  Octo- 
ber following  put  op  at  all  the  stations  on  its 
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route  a  printed  copy  of  such  rates  and  eaote  It 
to  remain  posted  during  the  year,  and,  provid- 
ing that,  for  charging  and  receiving  bigfaer 
rates  than  thus  posted  it  should  forfeit  not  lev 
than  $100  nor  more  than  $200  to  any  perua 
injured  thereby,  was  upheld,  not  withstand  jot 
Congress  had  passed  the  Act  of  June  15,  IdOi 
(14  Stat,  at  L.  66)  providing  '*that  erery  imO- 
road  company  in  the  United  States   .    .   .   bt 
and  is  hereby  authorized  to  carry  upoo  and 
over  its  road    ...    all  passengers    .    .    . 
freight  and  property  on  their  way  from  aoy 
state  to  another  state,  and  to  receive  coapfn- 
sation  Uierefor;"  and  a  recovery  in  favor  of  a 
party  having  shipped  freight  from  Dlinofs  into 
Iowa  and  charged  higher  rates  of  freight  tbaa 
thus  posted  was  sustained.     It  wOl  be  per- 
ceived that  the  two  statutes  do  not  conflict,  do 
not  prescribe  different  rules,  and  only  in  a  very 
general  sense  can  be  said  to  be  in  relation  lotht 
same  subject-matter.  It  was  held  that  theiute 
statute  was  simply  a  police  regulation.    While 
so  holding,  *it  was  also  said  that  even  if  [104 
it  did  affect  commerce  the  (juetiioo  would  aiiar 
whether  it  did  not  fall  within  that  class  of  ca«s 
of  which  several  were  noticed  in  the  optnioa, 
where  an  act  conceded  to  be  aregolatioa  oX  ia- 
terstate  commerce,  yet  local  in  its  character,  had 
been  sustained  by  reason  of  the  absence  of  ooa- 
gressional  legislation  in  respect  thereto.  Amoof 
tbe  cases  named  are  WiUonv.  Blaek  Bird  Ofu 
Marsh  Go.  27  U.  S.  2  Pet.  245  [7: 4121:  CWty 
V.  Philadelphia  P&rt   WardenM,  58  U   S   II 
How.  209  [13:996];  P^nntyfTania  r.  Wl^li^ 
di  B.  Bridge  Co.  59  U.  S.  18  How.  421  [15: 455  ; 
The  James  Grau  v.  The  John  Fraser.Wt  C  & 
21  How.  184  [16: 1061;  Oilman  v.  PhOa  W;  '■  i, 
70  U.  S.  8  Wall.  718  [18:  96];  Rz  porU  Me.Sid. 
80  U.  8.  18  Wall.  236  [20: 624).    Of  tbe  Man 
character  are  the  following  cases,  since  d^ 
cided:  Povnd  v.  Turek,  95  U.  8.  459. 4«  [U: 
525,  526];  Hall  v.  DeCuir,  95  U.  a  iS5.4^ 
[24:547.  5481;  ^fobile  County  v.  Kimbaa,  1«! 
U.  8.  691  [26:  23^1;  nneinnaii.  P.  R  \  ^  /*. 
Paeket  Go,  v.  CatktUhvrg,  105  U.  a  5W,  5«S 
[26:  1169,    1170]:    Parkerwburg    d   0.   Bir^ 
Transp,  Co.  v.  Atrkersbura,  107  U.  8  691.  '>^ 
[27: 584.  588]:  Bscanaba  i  L.  M.  Tnt^tfL  C$. 
V.  ChieaffO,  107  U.  S.  678  [27: 449],  and  Mtr^ 
gan's  Louisiana  it  T,  R  d  SS.  Co.  t.  fj^tm- 
ana  Board  of  /lealth,  118  U.  8.  455  [89:  S5T] 
In  this  latter  case  certain  quarantine  lawi  of 
the  state  of  Louisiana  were  upheld,  altb^ 
to  a  certain  extent  thev  affected  comDcivt 
with  foreign  nations,  the  court  sayfai^.  "It 
mav  be  conceded  that  whenever  Congrrew  AtD 
undertake  to  provide  for  the  commrrclnlciiirt 
of  the  United  States  a  general  system  of  qux^ 
antine,  or  shall  confide  the  execution  of  tli 
details  of  such  a  system  to  a  National  Board  of 
Health,  or  to  local  boards,  aa  may  be  fooad 
expedient,  all  state  laws  on  the  subject  will  bt 
abrogated,  at  leaat  so  far  ta  the  two  are  ioeoa- 
sistent" 

Generally  it  may  be  said  hi  respect  to  hn 
of  this  character  that,  tbcugb  resting  upoo  ite 
police  power  of  the  state,  they  must  jkM 
whenever  Congress,  in  the  ezercbe  of  tbe  pav- 
ers granted  to  it,  leoislatea  upon  the  v^rdm 
subject  matter,  for  that  power,  like  all  otbff 
reserved  powers  of  the  states,  is  aubordlMif  »• 
those  In  terms  conferred  by  tbe  Onosiituuea 
upon  the  nation.    **No  urgency  for  its  use  cas 
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sutborf  ze  %  state  to  exercise  it  in  regard  to  a 
•ubiect  matter  which  has  been  confided  excla- 
aiyeiy  to  the  discretion  of  Congress  by  the  Con- 
stitution." Henderson  y.  Wickham^  92  U.  S. 
259,  271  [28:548,  548].  "DefiDitions  of  the 
police  power  must,  howeyer,  be  taken  subject 
10S]*to  the  condition  that  the  state  cannot,  in 
its  exercise,  for  any  purpose  whatever,  encroach 
upon  the  powers  of  the  general  government,  or 
rigbts  eranted  or  secured  by  the  supreme  law 
of  tbe land."  2^ew  Orleans  Oas  Light  Co.  v. 
LouUiana  Light  d:  B.  P.  Mfg.  Co.  115  U.  S. 
650.  6ei  [29: 516,  620].  "While  it  may  be  a 
police  power  in  the  sense  that  all  provisions  for 
the  bealth,  comfort,  and  security  of  the  citi- 
aens  are  police  regulations,  and  an  exercise  of 
the  poUce  power,  it  has  been  said  more  than 
once  in  this  court  that,  where  such  powers  are 
K>  exercised  as  to  come  within  the  domain  of 
Federal  authority  as  defined  by  the  Constitu- 
tioD,  the  latter  must  prevail."  MorgarCi  Louisi- 
ana d  T.  R.  <ib  S8,  Co.  y.  Louisiana  Board  of 
Bealth,  118  U.  8.  455,  464  [80: 287,  241]. 

It  is  unnecessary  to  pursue  this  discussion 
further.  The  state  statute  and  the  national 
law  operate  upon  the  same  subject-matter,  and 
prescribe  different  rules  concerning  it.  The 
national  law  is  unquestionably  one  within  the 
competency  of  Congress  to  enact  under  the 
power  given  to  regulate  commerce  between 
the  states.  The  state  statute  must,  therefore, 
giye  way. 

The  judgment  of  the  county  court  of  Milan 
county  is  reversed,  and  the  case  remanded  to 
that  court  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


LEWIS  L.  ELLENWOOD,  Administrator  of 
the  estHte  of  Latimer  Bailut,  de- 
ceased, Plff.  in  Err,^ 

V. 

MARIETTA  CHAIR  COMPANY. 

(See  8. 0.  Beporter's  ed.  105-106.) 

Action  for  trespass  on  land  is  local— jurisdio- 
•       tion  of  circuit  court. 

L  An  action  for  trespass  upon  land  is  a  local  ao- 
tiOD,  and  can  only  be  brought  within  the  state  in 
which  the  land  lies. 

S.  The  U.  S.  circuit  court  sitting  In  Ohio  has  no 
Jarisdictiou  of  an  action  for  trespass  upon  land 
in  West  Virginia,  although  uonversion  of  timber 
is  also  iooidentally  alleged. 

[No.  2:^] 

Argued  Apr.  U,  IS,  1895.    Decided  Ma/y  6, 

1896. 

F   ERROR  to   the   Circuit  Court  of  the 
United  States  for  the  Southern  District  of 

1^—^— — ^^^— ^— ^— »»-.— ^^^—  j^i^-^^^.^^— — »^^^^». 

Nora.— ^8  to  jfwritdiction  of  VnHtd  States  dreuit 
court  depending  on  parties  asid  residence^  see  note 
to  Emory  v.  Greenougb«  1:  diO. 

Am  to  ecHorabU  conveyance  to  snaNe  suU  to  he 
brouoht:  motive  of  tranffer^  when  no  objection;  cou- 
pons: residence  c/asBignor,  see  note  to  M'Donaldv. 
Smalley,  7: 287. 

As  to  amowU  necessary  to  give  furisdietion  in 
UkrcuU  court  cases  prior  to  Act  of  WS;  amount  neees- 
sary  sfnee  Act  of  1876;  amount  in  dispute^  see  note 
to  Schunkr.Moline,  IL  4  8.  Go.  87: 260. 
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Ohio,  to  review  an  order  denying  an  applica- 
tion to  revive  this  action  which  is  an  action  for 
trespass  on  land  and  cutting  timber  thereon 
and  striking  the  cause  from  the  docket,  and 
an  order  or  judgment  declaring  the  action 
atated.    Affirmed. 

See  same  esse  sub  nam.  Walton  t.  Marietta 
Chair  Co.  ante,  724. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Edward  B.  Whitney  and  Qeorgs 
L.  Sterling  for  plaintifif  in  error. 

Messrs.  A.  D.  Follett  and  B.  A.  Harrison^ 
for  defendant  in  error 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  action  was  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Ohio,  by  one  Walton,  administra- 
tor of  the  estate  of  Latimer  Bailey,  deceased^ 
and  a  citizen  of  New  Jersey,  against  the  Mari- 
etta Chair  Company,  a  corporation  of  Ohio. 

The  original  petilion  contained  two  counts; 
one  count  alleging  that  the  defendant,  on 
January  1,  1875,  and  on  divers  days  between 
that  day  and  May  4, 1885,  in  the  lifetime  of 
Bailey,  unlawfully  and  with  force  broke  and 
entered  upon  a  tract  of  land  in  the  county  of 
Pleasants  and  state  of  West  Virginia,  owned 
and  possessed  by  Bailey,  and,  by  cutting  and 
haulmg  timber  thereon,  cut  up,  obstructed,  in- 
cumbered and  devastated  the  land,  and  cut 
down,  removed  and  carried  therefrom  a  large 
quantity  of  timber,  and  converted  and  dis- 
posed of  it  to  the  defendant's  own  use;  and  the 
other  count  alleging  that  the  defendant,  on  the 
days  aforesaid,  unlawfully  took  and  received 
into  its  possession  a  larfl;e  quantity  of  logs,  the 
property  of  Bailey,  and  then  lately  cut  and  re- 
moved from  that  land,  and  converted  and  dis- 
posed of  the  same  to  its  own  use. 

A  motion  by  the  defendant,  that  the  plain- 
tiff be  required  to  make  his  complaint  more 
definite  and  certain,  was  ordered  by  the  court 
to  be  sustained, '^unless  the  plaintiff  amend  his 
petition  so  as  to  show  that  the  trespass  com- 
plained of  was  a  contintious  trespass  between 
the  times  mentioned  in  the  petition." 

♦The  plaintiff  thereupon,  by  leave  of  [107 
the  court,  filed  an  amended  petition,  contain- 
ing a  single  count,  aUeging  Bailey's  ownership 
and  possession  of  the  land,  and  of  the  timber 
growing  thereon;  and  that,  on  January  1, 
1875,  "  and  on  divers  other  days  from  time  to 
time  continuously  between  that  day  and"  May 
4, 1885,  sundiT  persons,  knowing  the  land  and 
the  timber  thereon  to  be  Bailey's  property, 
without  any  right  or  authority  from  hioi,  and 
at  the  instance  and  for  the  use  and  benefit  of 
the  defendant,  cut  down  and  removed  and 
sawed  into  logs  a  large  quantity  of  the  timber, 
and  the  defendant,  knowing  the  logs  to  be  cut 
from  the  land,  and  both  land  and  logs  to  be 
Bailey's  property,  took  the  logs  into  its  posses- 
sion and  converted  them  to  its  own  use. 

After  the  filing  of  an  answer  denying  the 
allegations  of  the  amended  petition, 'and  be- 
fore the  case  came  to  trial,  the  court,  upon 
Ellen  wood's  suggestion  that  Walton's  letters 
of  administration  had  been  revoked,  and  El- 
lenwood  had  been  appointed  administrator  in 
his  stead,  entered  an  order  reviving  the  action 
in  the  name  of  EUenwood  as  administrator; 
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tral  afterwards  adhidged  that  this  order  he  set 
aside,  and  that  the  action  he  abated  and 
stricken  from  the  docket.  This  writ  of  error 
was  thereupon  sued  out  in  the  name  of  Wal 
Ion,  and  was  permitted  bj  this  court  to  be 
amended  br  substituting  the  name  of  Ellen- 
wood.  WaUon  y.  Marietta  Chair  €h.  ante, 
11.724. 

Various  grounds  taken  by  the  defendant  In 
error  in  support  of  the  judgment  below  need 
not  be  conndered,  because  there  is  one  decis- 
ive reason  against  the  maintenance  of ,  the  ac- 
tion. 

By  the  law  of  England,  and  of  those  states 
of  the  Union  whose  Jurisprudence  is  based 
upon  the  common  law,  an  action  for  trespass 
upon  land,  like  an  action  to  recover  the  title 
or  the  possession  of  the  land  itself,  is  a  local 
action,  and  can  only  be  brought  within  the 
state  m  which  the  land  lies.  Livingston  y. 
Jdft/non,  1  Brock.  208;  MeKenna  y.  Fisk,  42 
U.  8. 1  How.  241, 247  [11: 117, 119];  Northern 
Indiana  E.  €h,  y.  Michigan  Oent.  jR.  Cb.  66 
17.  8.  16  How.  288,  242,  261  [14:  674,  678, 
6821;  Huntingion  y.  AttriU,  1^  U.  a  667, 
669,  670  [86: 1128, 1128,  1129];  Bnti$h  South 
J^friea  Oo,  y.  Oompanhia  de  Moeamhique 
(1898)  App.  Gas.  602;  Oragin  v.  LoteU,  88  N. 
Y.  268;  Auin  y.  Oonnectieut  River  Lumber  Co, 
108]  160  Mass.  660,  6  L.  R.  A.  416;  "^Tha/wr 
y.  BrookM,  17  Ohio,  489,  492,  49  Am.  Dec.  474; 
Unkead,  Code  Fleadiog.  §  85. 

The  original  petition  contained  two  counts, 
the  one  for  trespass  upon  land,  and  the  other 
for  taking  away  and  conyertinir  to  the  defend- 
ant's use  personal  property;  and  the  cause  of 
action  stated  in  the  second  count  might  have 
been  considered  as  transitory,  although  the 
first  was  not  MeKenna  y.  Fiik^  aboye  dted; 
Wiaiame  y.  Breedon,  I  Bos.  &  P.  829. 

But  the  petition,  as  amended  by  tbe  plain- 
tiff, on  motion  of  tbe  defendant,  and  by  order 
and  leave  of  the  court,  contained  a  slnffle 
count,  alleging  a  continuing  trespass  upon  tne 
land  by  the  defendant,  through  its  agents,  and 
its  cutting  and  conversion  of  timber  growing 
thereon.  This  allegation  was  of  a  single 
cause  of  action,  in  which  the  trespass  upon 
the  land  was  the  principal  thing,  and  the  con 
yersion  of  the  timber  was  incidental  only;  and 
could  not,  therefore,  be  maintained  by  proof 
of  the  conversion  of  personal  property,  with- 
out also  proving  the  trespass  upon  real  estate. 
Cotton  v.  United  States,  62  U.  6.  11  How.  229 
(18:  6751;  Bamee  v.  Prentice,  8  Gush.  887; 
Mou)e  Y.Wilieon,  1  Denio,  181;  Dodge  v.  Cotbg, 
108  N.  Y.  446;  Merriman  v.  MeCormick  Ear- 
meeting  Mach.  Co,  86  Wis.  142.  The  entire 
cause  of  action  was  local.  The  land  alleged 
to  have  been  trespassed  upon  being  in  West 
Yir^nia,  the  action  could  not  be  maintained 
in  Ohio.  The  circuit  court  of  the  United 
States,  sitting  in  Ohio,  had  no  Jurisdiction  of 
the  cause  of  action,  and  for  this  reason,  if  for 
no  other,  rightly  ordered  the  case  to  be 
stricken  from  its  docket,  although  no  question 
of  Jurisdiction  had  been  made  by  demurrer  or 
plea.  British  South  Africa  Co,  y.  Companhia 
de  Moeambique  (1898)  App.  Gas.  602,  621; 
Weidner  y.  Bankin,  26  Ohio  8t  622; 
Tounadown  y.  Moore,  80  Ohio  8t  188;  Ohio 
Bay.  Btat  8  6064.    Judgment  allrmed. 


MORTIMER  L.  JOHNBON,  Captain.  [109 
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6tk  ComHtuti&nal 
feet  to  mUitarjf  fans    appeal  in  earn  efktktm 
eorpue-^paymoHer^e  clerk— /kmiekimg 
et  ehargee  to  aceueed  —  rmiem  ef 


1.  The  words  **wfaeD  hi  actual 
war  or  pabllo  dansef**  In  the  Sih 
the  XT.  8.  OcMKtitation,  apply  to  the  mfilda 

I.   AH  penons  In  tiie  mlUtsry  or  aavml 
tbe  United  Slates  are  sobjeot  to  themflttafrJ 

%,  Upon  an  appeal  from  tbe  olroait  oooft  of 
United  States  In  a  oaeeof  habeas  ooriMB.afl si 
tiODs  of  law  or  of  Dut.  arMng  ttpoo  the 
InolodiDir  the  evldeiioe,  are  open  to 
tlon;  and  the  oireaft  court  hai  noantheriirit 
make  oondoslve  flndlngi  of  teeL 

4  A  paymaster's  olerk  In  tbe  Nary  appoiBUS  Ir 
the  Secretary  of  Uie  Nayy,  with  the  approfal«( 
the  President,  Is  In  the  nayal  eerrloe  of  tke  UMii 
States,  and  sabjeot  to  be  tried  and  coatlBiil 
and  to  be  seoteoced  to  lmprlwmaeot,bf  asi»^ 
eral  oourt  martial. 

6.  Arttole  48«  for  the  gotetuuieot  of  the  Xify.b 
oomplied  wltb«  by  fomlshliiff  to  the  < 
mediately  after  tbe  order  for  a  eoort 
and  four  daya  before  it  met  to  try  blm,acosf  of 
the  charges  and  spedlloatloiis 
betaiff  lo  custody  to  await  the 
of  iDQuiry. 

6.  Wbere  a  court  martial  hai  Jurledietloa  of  *■ 
person  accused  and  of  the  offenee  obarted,  aii 
has  acted  within  tbe  ooope  of  Ita  lawful  pov«^ 
Mm  decision  and  oenteDce  cannot  be  rerievoi  m 
set  aside  by  the  ciTll  courtt,  by  wctt  of  hatai 
corpus  or  otherwiee. 

[No.  87L1 

Argued  AprU  IS,  1895.    Jhdded  Mag  i,  Wk 

APPEAL  from  an  order  of  the  Circolt  Coal 
of  the  United  8utes  for  the  Easien  Dh- 
trict  of  Virginia,  discharging,  upon  baheat  ear 
pus,  Darid  B.  8ayre,  a  paymaster's *derk  Is 
the  Nayy,  from  custody  under  a  senteace  o(s 
Nayal  Conrt  Martial  Betereed,  with  *» 
tione  to  remand  Sagre  into  euetoig, 

8tatement l^ Jfr.  JuetieeOrm^ 
This  was  an  appeal  from  an  onler  mm  s 
writ  of  habeas  corpue,  dischaiging  Dafld  & 
8ayre,  a  paymaster's  derk  in  the  Nsty.  «- 
signed  to  duty  on  the  United  SUlei  rmfiic 
ship  Franklin,  from  the  custody  of  Ottisia 
Mortimer  L.  Johnson,  the  oomnuader  oi  thrt 
ahip,  under  a  sentence  of  a  aayml  cooit  mtth 


Vorm—AB  to  nawa  eomU 
aetopereons  and  Alletn; 
note  to  Wilkes  y.  Dinaman,  Vk  CISl 

Aetowhenhabeaeeorpmmasf^em 
and  from  wKai  comrtt^amd  by 
maithetnqiekr$dimU>hgwrUef,9m 
States  y.  Hamaton*  1:  m, 

AMtowtMtQueeUonemoffhe 
eorptts,  see  note  to  Jbi  ports  Qsd, 

Am  to  fUfpofiHoa  of  tertt  of 
note  to  Luther  y. 
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thL     Ttw  can  appeared  by  the  noord  to  Im  as 
follows: 

On  Jnlj  6, 1898,  tbe  Becretary  of  the  Nary 
dgned  and  aent  to  Bavre  an  appolntmeot  Id 
tfaeae  terma:  "Upon  the  nomtnatioD  of  Pa7> 
maater  Jamea  E.  Cann,  U.  B.  H.,  joa  are 
]  tOlbejebv  *sppolnteda  paymasier'a  clerk  In 
tbe  UnEt«d  States  Navy,  for  dut7  on  board  of 
the  n.  a  R.  B.  PrsckllD.  Eocloted  it  ablsnk 
fCBin  of  acceptance  for  yonr  rignatnre,  also  a 
Uaak  oath  o(  ofBce,  whtcb  jmx  will  duly  eza- 
caie  and  retom  vlib  yonr  letter  of  acceptance 
to  tbe  deparlmeDti  hariog  done  i*hlcb,  von 
will  proceed  to  the  navy  yard,  Norfolk,  Yk, 


Nbtj  . 

hereby  accept  the  appointment  of  paymaatcr'a 
clerk,  dated  July  6, 18&8,  conferred  on  me;  and 
do  hereby  oblige  and  anhjoct  myself,  during 

ar  aerrfce  aa  paymaster's  clerk,  to  comply 
th  and  be  obedient  to  such  laws,  regulations 
and  discipIloBof  the  Navy  as  are  now  !□  force. 
or  that  may  be  enacted  by  CoD^reas,  or  estab- 
Itahed  by  other  competent  authority;  and  here- 
with enclose  oatb  of  office  duly  executed." 

Bayre  accordingly  entered  upon  ibe  perform- 
ance of  his  duties  as  paymaster's  clerk,  under 
Paymaster  Csdu,  ou  board  tbe  Prankllo, 
which  was  the  receiving  ship  at  tbe  navy  yard 
In  Norfolk,  Virginia.  Caon,  besides  being 
Mymaaler  of  the  Ftanklia,  was  pavmasler  at 
PorX  Rogal,  flontb  Carolina,  and  of  tbe  monl- 
tore  at  Richmond,  Ylrglnis;  aod  was  therefore 
obliged  to  be  away  from  the  Frankllu  soTeral 
daya  In  eacb  moetb. 

On  October  10,  1894,  Sayre  waa  put  under 
arreat,  by  Captain  Mortimer  L.  Johnson,  com- 
manding the  Frankllo,  to  await  tbe  ioTesliga- 
tion  of  a  charge  of  embezzlement,  and  was 
tbereafler  held  in  coalody.  On  October  13,  the 
Secretary  of  the  Navy  ordered  a  court  of  in- 

Cquln  to  convene  on  October  16,  at  tbe  navy 
Id  tn  Norfolk,  for  tbe  purpose  of  inquiring 
to  tbe  method  in  which  the  pay  department 
of  the  Franklin  bad  been  conducted  during  the 
time  covered  by  the  service  of  Paymaster  Cann 
on  board  of  her:  and  directed  that  Bayre  be 
held  in  custody,  but  be  permitted  to  attend  the 
court  of  inquiry,  and  to  consult  with  counsel 
and  inspect  the  ship's  papers.  He  was  nccnrd- 
ingly  brought  before  the  court  of  Inquiry  from 
day  to  day  until  October  10,  Tbe  court  of  io- 
qiury  recommended  that  be  be  tried  by  court 
narUal  on  the  charge  of  embezzlement;  and  he 
111]  "was  informed  of  thisby  aletter  to  him 
from  tbe  Secretary  of  tbe  Navy  of  October  28. 

Ou  October  2S,  the  Secretary  of  tbe  Mavy 
ako  ordered  a  general  court  martial  to  convene 
at  tbe  navy  yard  In  Norfolk  on  October  30. 
for  the  irisil  of  Sayre,  and  such  other  persons 
asml^lbe  li^allybroagbt  before  ft. 

Tbe  charge  against  Bayre  was  of  "emlKzzle- 
ment.  In  violation  of  article  foutleen  of  the  Ar- 
tlclea  for  the  Qovernment  of  tbe  Navy,"  with 
a  apeciflcatloo  that  "David  B.  Sayre,  a  pay 
clerk  tn  tbe  United  Stales  Navy,  attached  to 
and  aerving  as  such  on  board  the  United 
Statea  recelvfog  ship  Franklin,  at  the  navy 
yard,  Norfolk,  Virginia,  having,  on  various 
datei  between"  Jaly  10,  1808,  and  OctoberlO, 
ISH,  "been  entmsted  bj  P^maiter  Jamea  B. 
1S8  V.  & 


said  vmhI,  with  sunu  of  money  heiuuBiug  w 
the  United  Blates,  Id  various  amoonts,  tar- 
nished and  intended  for  the  naval  lerrioa 
theieof,  tor  diahnraement  for  the  purposes  of 
said  aervlca  dttring  the  temporary  abaeoce  of 
■aid  PaymaMer  Caon  from  the  veiael,  and 
having,''  on  October  1, 18B4,  "receipted  to  the 
tald  Paymaster  Csdo  for  money  so  entrusled 
to  his  care  as  aforesaid,"  in  tbe  sum  of  (8701.44, 
did,  between  Jnty  16, 1898,  and  October  10, 


ISM,  "knowingly  and  wilUuUy  misappro- 
priate, and  apply  to  bis  own  use  and  benefit, 
from  the  money  so  entrusted  to  btm  at  various 
times  as  aforesaid,"  the  sum  of  $1071.11,  "In 
violation  of  article  14  of  the  Articles  for  the 
Oovernment  of  the  Navy." 

On  October  30,  a  copy  of  the  charge  and 
specification  was  delivo^  to  Sayre.  The 
court  martial  met  October  80,  and  sat  from 
day  to  day  until  November  8.  At  its  fliat 
meeting,  Bayre  was  brought  before  It,  and  ac- 
knowledged tbat  he  bad  received  a  copy  of 
the  charge  and  specification.  After  they  bad 
been  read,  bis  counsel  objected  to  the  Jurisdic- 
tion of  Ibe  court,  upon  the  ground  that  Bayre, 
being  a  paymaster's  clerk,  waa  a  civilian,  and 
not  subject  to  trial  by  coart  martial;  and  also 
demurred,  upon  the  ground  that  a  paymaster's 
clerk  conid  no!  be  guilty  of  embezzlement  of 
funds  of  tbe  United  States,  because  the  pay- 
master onlv  was  vested  with  tbe  management 
and  control  of  those  funds,  and  had*no[ii2 
power  to  delegate  bis  authority  to  a  clerk.  The 
court  martial  decided  that  it  bad  Jurisdiction, 
and  overruled  tbe  demurrer.  Sayre  then  plead- 
ed not  KTiilty, 

Tbe  facta  that  tbe  accused  waa  originally 
put  under  arrest  on  October  10,  and  that  the 
copy  of  the  charge  and  specification  waa  first 
delivered  to  him  on  October  20,  were  not 
brought  to  the  notice  of  tbe  court  martial, 
until  they  appeared  upon  tbe  examination  of 
Captain  Johnson,  the  last  wltneai  called  for 
the  United  Btales.  Sayre's  counsel  thereupon 
moved  thst  all  the  evidence  introduced  on  the 
part  of  tbe  United  Stales  be  excluded,  becansa 
the  copy  had  not  been  served  upon  bim  until 
sixteen  days  after  bis  arreet;  and  in  suppnrtof 
thlsmotionrelteduponartlcle48of  tbe  Articles 
for  tbe  Qovernment  of  the  Navy  *  and  article 
178S  of  the  United  States  Navy  Regulations.f 


•Tbe  iiersoD  aooused  shall  be  fDrnlBhed  wltfa  a 
true  copy  of  tba  oharirea,  witb  the  ipeolBcstlonB. 
at  the  time  he  to  put  under  arrest:  and  no  other 
obarsea  tban  tbnee  bo  fumlBbed  shall  be  unred 
KBolDst  blm  at  the  trtal,  unleM  It  BtiaJI  appear  to 
the  court  that  Inlellliienoe  of  suob  other  oharse 
had  not  reaotied  the  olBoar  onlerlnff  (be  court 
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On  Noyember  2,  the  court  martial,  after 
arguments  of  the  defeodaDt's  counsel  and  of 
ihe  judge  adyocate  upon  this  motion,  and 
upon  the  whole  case,  overruled  the  motion 
and  found  the  specification  proved,  and  the 
accused  guilty  of  the  charge;  and  sentenced 
him  *'to  be  confined,  in  such  a  place  as  the 
Honorable  Secretary  of  the  Navy  may  desig- 
1 13]nate,for  the*period  of  two  years;"  to  lose 
his  pay  during  his  confinement,  to  the  amount 
of  $2210;  and  then  to  bedishonorably  dismissed 
from  the  naval  service  of  the  United  States. 

On  November  17,  the  Secretary  of  the  Navy 
approved  the  proceedings,  flndmg  and  sen- 
tence of  the  court  martial,  and  ordered  the  sen- 
tence to  be  duly  executed;  and  designated  the 
prison  at  the  navy  yard  in  Boston,  Massachu- 
setts, as  the  place  for  the  execution  of  so  much 
of  the  sentence  as  related  to  confinement;  and 
directed  him  to  be  transferred,  under  a  suita- 
ble guard,  to  that  prison,  to  bf^  there  confined 
In  accordance  with  the  terms  6f  his  sentence. 

On  November  21,  upon  the  petition  of 
Sayre,  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia  ordered  a 
writ  of  habeas  corpus  to  issue  to  Captain  John- 
son. The  return  to  the  writ  stated  that 
Captain  Johnson  held  Sayre  under  the  order 
of  the  Secretary  of  the  Navy  of  November  17. 
Upon  a  hearing,  the  court,  held  by  the  dis- 
trict judge,  considered,  as  stated  in  his  opin- 
ion on  file  and  sent  up  with  the  record,  entitled 
* 'finding  of  the  court,"  that  Sayre  was  unlaw- 
fully restrained  of  his  liberty,  because  de- 
tained under  a  sentence  to  an  infamous  pun- 
ishment, not  in  time  of  war  of  public  danger, 
without  indictment  or  trial  by  jury,  in  viola- 
tion of  the  5th  Article  of  Amendment  of  the 
Constitution  of  the  United  States,  "but  with- 
out prejudice  in  any  any  other  respect  to  the 
sentence  of  the  court  martial;"  ana  therefore 
ordered  him  to  be  discharged  from  custody. 
Captain  Johnson  appealed  to  this  court. 

Meisrt,    Littleton  W,    T.    Waller*  by 

special  leave   of  court,  and  Holmes  Conrad, 
aoUdtor  Oen.  for  appellant, 

Meuri,  Jno.  W.  uapper  and  A.  E.  War- 
ner for  appellee. 

Mr,  Justice  Chray  delivered  the  opinion  of 
the  court: 

By  the  5th  Article  of  Amendment  of  the 
Constitution  of  the  United  States,  *'no  person 
shall  be  held  to  answer  for  a  capital,  or  other- 
wise infamous  crime,  unless  on  a  presentment 
1 1 4]*or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naviil  forces,  or  in 
the  militia,  when  in  actual  service  in  time  of 
war  or  public  danger." 

The  decision  below  i;  based  upon  the  con- 
struction that  the  words  "when  in  actual  serv- 
ice in  time  of  war  or  public  danger"  refer,  not 
merely  to  the  last  antecedent,  "or  in  the 
militia,"  but  also  to  the  previous  clause,  "in 
the  land  or  naval  forces."  That  construction 
is  grammatically  possible.  But  it  is  opposed 
to  the  evident  meaning  of  the  provision,  taken 
by  itself,  and  still  mo^e  so,  when  it  is  con- 
sidered toffeiher  with  tne  other  provisions  of 
Ihe  Constitution. 

The  whole  purpose  of  the  provision  in  ques- 
tion is  to  prevent  persons,  not  subject  to  the 
military  law,  from  being  held  to  answer  for  a 


capital  or  otherwise  infamous  cria»e,  witWnt 
presentment  or  indictment  by  a  grand  jury. 

All  persons  in  the  military  or  naval  service 
of  the  United  States  are  subject  to  tbe  miliiary 
law;  the  members  of  the  regular  army  and 
navj^,  at  all  times;  the  militia,  so  long  as  tbej 
are  in  such  service. 

By  article  1,  section  8,  of  tbe  ConstitntloQ. 
Congress  has  power  "to  raiae  and  support 
armies;"  "to  provide  and  maintain  a  navr;  to 
make  rules  for  the  government  of  the  bod 
and  naval  forces;  to  provide  for  callinr  funk 
the  militia  to  execute  the  laws  of  theUnioo, 
suppress  insurrections  and  repel  invasinos;  to 
provide  for  organizing,  arming,  and  diacipliii- 
ing  the  militia,  and  for  governioi^  such  part 
of  them  as  may  be  employed  in  tbe  service  of 
the  United  States;"  and  to  make  all  laws  oec- 
essarv  and  proper  for  carrying  into  executioa 
the  foregoing  powers,  and  ail  other  powes 
vested  by  the  Constitution  in  the  govennDeal 
of  the  United  States,  or  in  any  department  or 
officer  thereof. 

Congress  is  thus  expressly  vested  with  the 
power  TO  make  rules  for  the  govema>^ot  of  tbe 
whole  regular  army  and  navy  at  all  times;  tad 
to  provide  for  governing  such  part  only  ojf  the 
militia  of  the  several  slates  as,  havinc  bm 
called  forth  to  execute  the  laws  of  the  Coioa. 
to  suppress  insurrections,  or  to  repel  inva.«iooi, 
is  employed  in  the  service  of  the  United  SWn. 

*By  article  2,  section  2,  of  tbe  Const  itu  [115 
tion,  "the  President  shall  be  cnnunaDder-ia* 
chief  of  the  army  and  navy  of  tiie  Uohed 
States,  and  of  the  militia  of  the  several  states, 
when  called  into  the  actual  service  of  tbt 
United  States." 

The  President  is  thus,  in  like  manner,  made 
coromfinder-in  chief  of  the  army  and  the  Dsn 
of  the  United  States  at  all  times,  and  comnMBd 
er-inchief  of  the  militia,  only  wh^  called  iaio 
the  actual  service  of  the  United  States. 

The  5th  Article  of  Amendment  recocviM 
the  like  distinction,  between  tbe  regular  Isad 
and  naval  forces  and  the  milili'i,  aa  to  iodieiil 
authority,  that  the  Constitution,  aa  onginall/ 
adopted,  had  recognized  aa  to  tbe  l^i&Utitt 
and  the  executive.  It  mi^rht  aa  well  bt  keU 
that  the  words  "when  called  into  tbe  sctasl 
service  of  the  United  States,"  in  tbe  dtoa 
concerning  tbe  authority  of  tbe  Presideot  ss 
commander-in-chief,  restrict  his  authority  ofW 
the  army  and  navv,  aa  to  bold  that  tbe  liks 
words,  in  the  5th  Amendment,  relatiog  to  Iki 
mode  of  accusation,  restrict  tbe  joriadkHka  oC 
courts  martial  in  the  regular  land  and  aatil 
forces. 

The  necessary.construction  is  that  tbe  wordi. 
in  this  Amendment,  **when  in  actoal  serriei 
in  time  of  war  or  public  danger.**  like  tbe  w- 
responding  words,  in  the  Isi  Artide  of  Iks 
Constitution,  "call[ed]  forth  to  execote  ike 
laws  of  the  Union,  suppreaa  insurrectloiis  ssd 
repel  invasions,"  and  "employed  in  the  Mrvioi 
of  the  United  States,"  and  those,  in  tbe  U 
At  tide,"  when  called  into  tbe  actual  lerf- 
ice  of  tbe  United  Statea,"  apply  to  tbe  miklii 
only. 

This  construction  has  hitherto  been  coM- 
ered  so  plain  and  indisputaUe,  that  it  bat  btca 
constantly  assumed  and  acted  on  by  tbis  eourt, 
without  discussion.  Djfneg  v.  Hoowr,  61  C. 
S.  20  How.  05  [15:  888];  BtparU  Bmd,  lOOU. 
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8.  18  [35:  6381;  ExparU  Mason,  105  U.  8.  696 
[26:  1218];  KurU  v.  MoffiU,  115  U.  8.  487, 
loo  [29:  458,  461];  Smith  v.  Whitney,  116  U. 
8.  16T.  186  [29:  601.  607].  See  also  1  Kent, 
Com.  841.  note;  Miller,  Constilution,  606,  507; 
He  Bogart,  2  Sawy.  896;  Lendene^e  Ckue,  12 
Op.  Ally.  Gen.  510. 

UpoD*an  appeal  from  tbe  circuit  court  of  tbe 
United  States  in  a  case  of  habeas  corpus,  all 
questions  of  law  or  of  fact,  arising  upon  tbe 
record,  including  tbe  evidence,  are  open  tocon- 
1  lO]  slderation,  and  tb«  circuit  court  bas  no 
authority  to  make  conclusiTe  findings  or  f  act,as 
it  might  do  in  actions  at  law  upon  waiver  of  a 
iniy,  or  in  cases  in  admiralty.  Cunningham 
T.  ifeagU,  185  U.  8.  1,  42  [84:  55,  681;  Bond 
T.  Dustin,  112  U.  8.  604  [28:  885];  BaUi  y. 
Troop,  ante,  p.  742. 

The  suggestion,  in  tbe  opinion  below,  that 
"tbe  prison  at  Boston  is  shown  in  evidence  to 
be  one  of  narrow  cells  and  limited  appliances 
for  comfort,  and  such  as  would  seem  to  render 
confinement  in  it  for  a  long  term  a  punish- 
ment which  the  law  regards  as  'cruel  and  un- 
usual/ "  and  forbidden  by  the  8th  Article  of 
Amendment  of  the  Constitution,  is  unsup- 
ported by  anything  in  the  record.  The  re- 
marks of  the  Secretary  of  the  Navy,  in  the 
General  Order  of  March  25,  1871,  No.  162, 
cited  by  the  learned  Judge,  as  to  the  condi- 
tion of  the  prisons  at  tbe  command  of  the 
department  at  that  time,  have  no  tendency 
to  show  what  is  tbe  present  conditions  of 
any  of  those  prisons.  And  no  point  of  tbe 
kind  was  made  at  tbe  argument  in  this  court 

By  tbe  Articles  for  tbe  Qovernment  of  the 
Navy,  established  by  Cooirress,  under  tbe 
power  conferred  upon  it  by  the  Constitution, 
"fine  or  imprisonment,  or  such  other  punish- 
ment as  a  court  martial  shall  adjudge,  shall  be 
inflicted  upon  any  person  in  the  naval  service 
of  the  United  States,"  "who  steals,  embezzles, 
knowingly  and  willfully  misappropriates,  ap- 
plies to  his  own  use  or  benefit,  or  wrongfullv 
and  knowingly  sells  or  disposes  of  any  ordi- 
nance, arms,  equipments,  ammunition,  cloth- 
ing, subsistence  stores,  money  or  other  prop- 
erty of  tbe  United  States,  furnished  or 
intended  for  tbe  military  or  naval  service 
thereof:"  and  ''all  offenses  committed  by  per- 
sons belonging  to  tbe  navy  while  on  shore  shall 
be  punish^  in  the  same  manner  as  if  they  bad 
been  committed  at  sea.*'  Rev.  Stat.  §  1624, 
arts.  14,  28.  But  service  on  a  receiving  ship, 
even  if  she  is  at  anchor  at  a  navy  yard,  and 
not  in  a  condition  to  go  to  sea,  is  **sea  service," 
within  the  meaning  of  the  statute  giving  of- 
ficers "at  sea"  a  higher  rale  of  pay  than  when 
••on  shore  duty."  Rev.  Stat.  §  1556;  UniUd 
States  V.  Symond;  120  tJ.  8.  46  [80:  557 1; 
United  States  ▼.  Strong,  125  U.  8.  656  [81: 
8281. 

1  IT]  *By  tbe  Revised  Statutes,  certain  pay- 
master8,including  those  on  receiving  ships  or  at 
naval  stations,are  each  allowed  a  clerk;  the  pay 
of  tbe  clerk  is  fixed;  and  be  maj  become  cnti 
tied  to  bounty  land,  or  to  a  pension.  Rev.  Stat. 
Pg  1886,  1556,  2426,  4695.  He  is  not,  indeed 
deemed  one  of  tbe  petty  officers,  who  are  en- 
titled to  obedience,  in  tbe  execution  of  their 
offices,  from  persons  of  inferior  ratings.    Rev. 
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Stat  §  1410.  Nor  is  be  entitled  to  roilea/re  as 
an  "officer  of  tbe  navy,"  under  tbe  Act  of 
June  80,  1876,  chap.  159  (19  Stat,  at  L.  65) 
United  States  v.  Mouat  124  U.  S.  808  [81: 468]. 
But  he  is  included  among  "officers  and  en- 
listed men  in  the  regular  or  volunteer  army  or 
navy,"  and  as  snob  entitled  to  longevity  pav, 
under  the  Act  of  March  8,  1883,  chap.  97  (22 
Stat,  at  L.  478)  United  States  v.  Sendee,  124 
U.  8.  809  [81:  465]. 

Tbe  appointment  and  acceptance  of  Sayreaa 
paymaster's  clerk  were  in  accordance  with  the 
Regulations  for  tbe  Qovernment  of  the  Navy, 
established  February  28, 1898,  by  tbe  Secretary 
of  the  Navy,  with  the  approval  of  tbe  Presi- 
dent, pursuant  to  section  1548  of  tbe  Revised 
Statutes.  Navy  Regulations  of  1898,  art  1697, 
p.  488. 

He  was  therefore,  as  bas  been  directly  ad- 
judged by  this  court,  a  person  in  the  naval 
service  of  tbe  United  States,  and  subject  to  be 
tried  and  convicted,  and  to  be  sentenced  to  im- 
prisonment, by*  a  general  court  martial.  Ex 
parte  Reed,  100  U.  8.  13  [25:  588]. 

The  provision  of  article  43  of  tbe  Articles  for 
tbe  Government  of  tbe  Navy,  which  prescribes 
that  "tbe  person  accused  shall  be  furnished 
with  a  true  copy  of  the  charges,  with  tbe  speci- 
fications, at  tbe  time  be  is  put  under  arrest" 
(on  which  Sayre  relied  before  tbe  court  mar- 
tial, and  in  this  court)  evidently  refers,  as  ap- 
pears by  the  very  next  article,  to  the  time 
when  be  "is  arrested  for  trial"  by  court  mar- 
tial, and  not  to  the  time  of  any  previous  arrest, 
either  by  way  of  punishment,  or  to  await  the 
action  of  a  court  of  inquiry.  Rev.  Stat. 
§  1624,  arts.  24,  48,  44,  55.  Sayre,  being  al- 
ready in  custody  to  await  tbe  result  of  a  court 
of  inquiry,  could  not  be  considered  as  put  un- 
der arrest  for  trial  by  court  martial,  before  the 
Secretaiy  of  the  Navy  bad  informed  him  of  tbe 
report  of  the  court  of  ^inquiry,  and  bad  [118 
ordered  a  court  martial  to  convene  to  try  him. 
Immediately  after  that,  and  four  days  before 
tbe  court  martial  met,  be  was  furnished  with 
a  copy  of  the  charge  and  specification  on  which 
be  was  to  be  tried.  This  was  a  sufficient  com- 
pliance with  tbe  article  in  question.  And  it 
is,  at  tbe  least,  doubtful  whether  tbe  objection 
that  it  had  not  been  sooner  delivered  to  him  did 
not  come  too  late,  after  be  had  admitted  be- 
fore tbe  court  martial  that  be  bad  received  a 
copy  of  tbe  charge  and  specification,  and  after 
objections  to  tbe  jurisijiction  of  the  court  and 
to  the  form  of  tbe  accusation  bad  been  made 
and  overruled,  and  be  bad  pleaded  not  guilty, 
and  tbe  evidence  for  tbe  United  States  bad  been 
introduced. 

The  court  martial  having  Jurisdiction  of  tbe 
person  accused  and  of  tbe  offense  charged,  and 
having  acted  within  tbe  scope  of  its  lawful 
powers,  its  decision  and  sentence  cannot  be  re- 
viewed or  set  aside  by  tbe  civil  courts,  by  writ 
of  habeas  corpus  or  otherwise.  Dynes  v. 
Hoofier,  61  U.  S.  20  How.  65. 82  [15:  888,  844]; 
Ex  parte  Reed,  100  U.  8.  18  [25:  538];  ExparU 
Mason,  105  U.  8.  696  [26:  1218];  Smith  v. 
Whitney,  116  U.  8.  167,  177-179  [29:  601,  604, 
6051. 

Order  revered,  with  directions  to  remand 
Sayre  to  custody. 
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PACIFIC  RAILROAD.  A^jft.. 

UNITED  STATES. 
CBee  8.  a  Beportor^i  ed.  l]B-12t) 

ItUere^t  whm  naireccnerdbU. 

Hie  aooepted  payment  of  theprlnolpal  of  m  jndf- 
ment  in  the  Court  of  Clalmf  avatost  the  United 
/Ettatea,  under  an  Act  of  Oongreas  appropriating  a 
aum  equal  to  the  principal  for  tuoh  payment  and 
deolarinff  that  auoh  aum  shall  be  in  full  satiaCao- 
tlon  of  the  Judgment,  deprivea  the  claimant  of  all 
riffht  to.afterwarda  demand  interest  on  the  Judg- 
ment. 

[No.  288.] 

Buhmitted  Apr.  16, 1896.  Decided  May  9^1896. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  defendant,  the  United 
States  in  an  action  by  the  Pacific  Railroad,  to 
recover  interest'  on  certain  judgments  it  bad 
previously  obtained  against  the  United  States. 
AJIkfned, 

Statement  by  Mr.  JusUee  Shiras: 

On  May  2,  1888,  the  "  Pacific  Railroad,"  a 
corporation  of  the  state  of  Missouri,  filed  in  the 
Court  of  Claims  a  petition  seekiog  to  recover 
interest  on  certain  Judgments  it  had  previously 
119]*  obtoined  agamst  the  United  Stotes. 
There  was  a  traverse  denjring  the  allegations 
of  the  petition.  Evidence  was  adduora  and 
the  cause  submitted  to  the  court. 

There  were  the  following  findings  of  facts 
and  conclusions  of  law: 

^'I.  On  the  28th  of  April,  1885,  the  claimant 
recovered  Judgment  against  the  defendants  in 
the  Court  of  Claims  for  the  sum  of  $44,800.74. 

'*  On  the  29tb  of  April,  1885,  the  claimant 
presented  to  the  Secretary  of  the  Treasury  a 
copv  of  said  Judfnnent,  certified  by  the  clerk 
of  the  Court  of  Claims  and  signed  oy  the  chief 
Justice.  Said  Judgment  was  not  paid,  except 
ai  hereinafter  stat^. 

"  IL  From  said  Judgment  both  parties  took 
an  appeal  to  the  Supreme  Court,  the  defendants 
July  14,  and  claimant  July  15, 1885. 

'^Tbe  case  was  tried  and  determined  by  the 
Supreme  Court,  and  the  following  mandate 
was  filed  in  the  Court  of  Claims  February  9. 
1887 

''  *  United  States  of  America: 

"  *  The  President  of  the  United  SUtes  of 
America  to  the  honorable  the  Judges  of  the 
Court  of  Claims,  greeting;: 

*' '  Whereas  lately  in  the  Court  of  Claims, 
before  you  or  some  of  you,  in  a  cause  be- 
tween The  Pacific  Ridlroad,  claimant,  and 
The  United  Sutes,  defendant.  No.  11,825, 
wherein  the  Judgment  of  the  said  Court  of 
Claims,  entered  in  said  cause  on  the  20th  day 
of  April,  A.  D.  1885,  is  in  the  following  words: 
'*  The  court  on  due  consideration  of  the  prem- 

Nora— ^  to  yihenim^tufUtOrthetki9vaii/mentt 
tee  note  to  Harris  v.  Johnston,  ft  4S0. 

AttopawmentofpanofdOjl^nomHifacUonoftM 
fthole;  exeepUomto  the  ntlctae  notes  to  Clarke  v. 
White,  9: 1010;  and  Oglesbj  v.  Attrill.  Ms  1180. 

.^  to  payRMnt  <fi/oni«d  or  d^preetatMl  paper,  afaeC 
9f^hM  draw&r  cr  meeeptor  €f  foroed  MR,  see  note  to 
Bank  of  United  Statesv.  Bank  of  Georgia,  lb  tti, 
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iaes  find  for  the  claimant  and  do  order,  adjndja, 
and  decree  that  the  aaid  Padfie  RaOraed  de 
have  and  recoyer  of  and  from  the  (Tailed 
States  the  sum  of  forty-foor  tboosaod  ei^ 
hundred  dollars  and  aerenty-four  oeali  (t%- 
800.74)"  aa  by  the  inspection  of  the  tranao^ 
of  the  reoora  of  the  aaid  Court  of  (Mas 
(which  was  brought  into  the  tepreme  Oonrt 
of  the  United  States  by  Tirtne  oi  an  appesl 
taken  by  the  United  Sutes  and  a  crow  appeal 
taken  by  the  Fidfic  Railroad  agreeably  la 
the  Act  of  Congress  in  sudi  a  case  made  aad 
provided)  fully  and  at  large  ^ipeart: 

"  *  And  whereas,  in  the  pre<«nt  term  [IM 
of  October.in  the  year  of  our  Lord  one  *%fniSBtii 
eight  hundred  and  eigbty-alz,  the  same  eaaM 
came  on  to  be  heard  biefore  the  aaki  Soprems 
Court,  on  the  said  transcript  of  record,  on  ap- 
peal and  croaa-appeal,  and  was  arfoed  ly 
counsd: 

"*0n  consideraHon  whereof  it  is  nowbsrs 
ordered  and  adjudsed  by  thia  ooort  that  the 
Judgment  of  the  saia  Court  of  Claims  ia  tUi 
cause  be,  and  the  same  ia  hereby  reTeraed. 

*' '  And  it  is  further  ordered  Uiat  this 


be,  and  the  same  ia  hereby,  remanded  to  thi 
said  Court  of  Claims  with  oirectloQa  to  eater  a 
Judgment  for  the  full  amount  claimed  hj  lbs 
Padflc  Railroad  Company  for  ita  aenrioei.' 

'*  m.  Thereupon,  on  February  19, 1887,  thi 
Court  of  Claims  entered  Judgment  anew  la 
favor  of  the  daimantfor  the  warn  of  flMl- 
190.08,  according  to  aaid  mandate. 

"  On  the  9th  day  of  Felmiary,  1885.  tki 
claimant  presented  to  the  Seeretaiy  of  tbt 
Treasury  a  copy  of  said  Judgment  for  ths  saa 
of  $180,196.74,  certified  by  the  derk  of  Iht 
Court  of  Claims  and  signed  by  the  chief  Joi- 
Uoe. 

"lY.  The  prindpal  sum  of  aaid  last  asMd 
Judgment  has  been  paid  under  the  Act  of  IW 
Peb'y  1,  chap.  4  (25  Stat.  L.  M)  hot  the  dr 
fendants  refuse  to  pay  any  intereat  on  cHhsr 
Judgment. 

'^Oondttthn  ef  Lam. 

"The  court  upon  the  foregoing  flndiags  of 
fact  dedde  as  a  condusioo  of  law  thai  thi 
claimant  is  not  entitled  to  reooTer  and  the  psll- 
tion  is  dismissed.** 


and  Jan.  Coleouui  for  appdiant 

Mestr;  J.  E.  Dod^r^  AetiMant  AU§,  OmL, 
and  Samuel  A«  Puinaaa  foi  appeUaa. 

Mr.  JwUoe  Shirae  delirered  tbeopiaioaif 
the  court: 

As  taking  them  out  of  the  genenl  nk  n 
eluding  crraitors  of  the  goTemmeot  fh«  it- 
covering  interest,  the  daimants*point  to[191 
section  1090  of  the  Revised  Statutes,  whkh  mdi 
as  follows:  "In  cases  where  the  Jodgmcet  s^ 
pealed  from  is  in  favor  of  the  dataDaat,  sad 
the  same  is  affirmed  by  the  Sopreoe  Obert, 
interest  theron  at  the  rate  of  five  per  ctatoa 
ahall  be  allowed  from  the  dale  of  tts  pnaeala- 
tion  to  the  Secretary  of  the  Treeeufy  f^PV* 
ment  as  aforesaid,  bat  no  Inlereet  shau  bs 
allowed  sobeequent  to  the  affinnanoa  aalea 
preaented  for  payment  to  the  Seeretaiy  ef  tki 
Treasury  aa  sloreeaid.'* 

As  the  daimanta  themadfea  appealed  fitm 
the  flxat  Judgment  of  the  Gout  of  Oaiai. 
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and  did  not  appeal  from  the  second  judgment* 
it  la  pl&ia  tbat  they  are  not  within  the  express 
terms  of  the  statute  they  rely  on.  The  first 
judgment  was  not  affirmed,  and  the  second 
jadirment  was  not  appealed  from. 

The  contention  that,  inasmuch  as  the  claim- 
ants brought  the  Judgment  of  the  court  below 
into  the  Supreme  Court  for  correction  and 
there  prevailed,  th^  are  within  the  fair  mean- 
ing of  the  statute,  is  not  without  force;  but 
we  are  relieved  from  its  consideration  by  the 
coodnct  of  the  claimants  in  accepting  pay- 
ment of  their  ludgment  under  the  Act  of 
February  1, 188&.  chap.  4  (86  Stat  at  L.  87) 
the  terms  of  which  are  as  follows:  "To  pay 
the  iudfitnent  of  the  Court  of  Claims  in  favor 
of  tlie  Pacific  Railroad,  eighty-five  thousand 
three    hundred   and   ninety-six   dollars  and 
twenty  four  cents,  bein^  in  addition  to  the  sum 
of  forty-four  thousand  eight  hundred  dollars 
and  seventy-four  cents,  appropriated  by  the 
Act  approved  August  fourth,  eighteen  hundred 
and  eif^btv  six,  to  pay  a  ludgment  in  favor  of 
said  Pacific  Railroad,  wrUeh  two  $ums  ihall  be 
infuU  satttfaction  of  the  judgment  in  favor  of 
the  Pacific  Railroad  reported  to  Congress  in 
the    House    Executive    Document    number 
twenty- nine,  Fiftieth  Congress,  first  session." 
In  Stewart  v.  Barnes,  153  U.  S.  456  [38:  781], 
this  court  held  that  when  a  person  from  whom 
an  internal  revenue  tax  had  been  ille^lly  ex- 
acted, accepted  from  the  government  the  pre- 
cise amount  of  the  sum  thus  legally  exacted, 
he  thereby  gave  up  his  right  to  sue  for  interest 
as  incidental  damages;  and  the  case  of  Moore 
▼.  Fuller,  47  N.  C.  205,  was  cited,  wherein  the 
supreme  court  of  North  Carolina  said:  "The 
122]  general  ^principle  is  tbat  when  the  prin- 
dpal  subject  of  a  claim  is  extinguished  by  the 
act  of  the  plaintiiT,  or  of  the  parties,  all  its  inci- 
dents go  with  it.    Thus,  in  an  action  of  eject- 
ment, if  the  plaintiff,  pending  the  suit,  takes 
possession  of  the  premises,  upon  the  plea  of 
the  defendant  or  upon  its  being  sbown,  the 
plaintiff  will  be  nonsuited.    So,  in  an  action 
of  detinue,  if  the  plaintiff  takes  possession  of 
the  property  claimed,  he  can  recover  no  dam- 
ages, for  they  are  consequential  upon  the  re- 
covery of   the  thing  sued  for.    This  is  an 
action  of  debt  on  a  bond  to  recover  the  inter- 
est, the  principal  having  been  paid  by  the  de- 
fendant before  the  bringing  of  the  action— by 
that  payment,  the  bond  was  discharged,  and 
by  analo^iyto  the  cases  referred  to.  the  plain- 
tiff cannot  recover  the  interest,  which  is  but 
an  incident  to  the  principal— the  bond." 

To  the  same  effect  in  the  case  of  TUloteon  v. 
Preston,  8  Johns.  229,  which  was  an  action  of 
assumpsit  for  money  had  and  received.  In 
addition  to  tiie  general  Issue,  there  was  a  plea 
of  payment  of  the  sums  mentioned  in  the 
declaration.  To  this  plea  of  payment  the 
plaintiff  demurred  speciallr,  alleging  for  one 
ground  of  demurrer  that  the  plea  did  not  al- 
k^  that  tbc  defendant  had  paid  to  the  plaintiff 
the  interest.  The  court  said:  "The  demurrer 
Is  not  well  taken.  If  the  plaintiff  has  accepted 
the  prindpid,  he  cannot  afterwards  bring  an 
action  for  the  interest." 

See,  likewfse,  the  case  of  De  Amattd  t. 
United  Statee,  151  U.  S.  488  [88:.  244],  where 
it  was  held  that  a  receipt  by  a  claimant  against 
the  United  States  for  a  sum  less  than  he  had 
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claimed,  paid  him  by  the  disbursing  agent  of 
a  department,  "in  full  for  the  above  account," 
is,  in  the  absence  of  allegation  and  proof  that 
it  was  given  in  ignorance  of  its  purport,  or  in 
circumstances  constitutinff  duress,  an  acquit- 
ance  in  bar  of  any  further  demand — citing 
Baker  v.  NaehtriS,  60  U.  8.  19  How.  ISl 
[15:  528],  and  United  States  T.  Child,  79  U.  S. 
12  Wall  282  [20:  8601. 

The  judament  of  the  court  below  diemiedng 
the  plaint^e  petition,  ii  afprmed. 


JOHN  D.  BBA.RDSLEY,  Appt,,  [123 

e. 

THE  AREJLNSA8  &  LOUISIANA  RAIL- 
WAY COMPANY. 

(See  8. 0.  Eeporter*s  ed.  128J 

FiHng   appeal    bond-^neeeeear^    parties    to 

appeal. 

L  An  appeal  may  be  dismissed  as  to  an  appellant 
who  has  filed  no  bond;  permission  to  file  a  lx>Dd 
cannot  properly  be  accorded  after  the  lapse  of 
nearly  four  yean  siooe  the  decree. 

&  In  equity  all  parties  against  whom  a  joint  de- 
cree to  rendered  mast  Join  in  the  appeal  if  the 
mppeal  be  taken  by  one  alone  and  there  to  in  the 
record  nothing  to  show  that  hto  co-defendants 
refused  to  appeal,  nor  any  order  granting  a 
separate  appeal,  the  appeal  oannot^be  sustained. 

[No.  199.] 
Submitted   Apr.  8,  1895.    Decided  May  ff, 

1895. 

APPEAL  from  a  decree  of  the  Circuit  Coort 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  against  John  D.  Beardsley, 
et  ah,  defendants,  tbat  said  Beardsley  held  In 
trust  for  the  use  of  the  Arkansas  &  Louisiana 
Railway  Company  certain  lands,  and  that  said 
company  recover  of  said  Beardsley  certain 
moneys,  and  that  the  defendants  Beardsley 
and  Gould  deliver  to  complainant  certain  cer- 
tificates for  shares  of  stock  of  said  company, 
and  for  the  delivery  to  complainant,  Paul  F. 
Beardsley,  certain  mortfi:age  bonds,  and  re- 
straining the  defendants  from  carrying  out  the 
terms  (3  certain  agreementa  between  J.  0. 
Beardsley  and  Gould,  etc.    Appeal  dismissed. 

Stotement  by  Mr.  Chief  Justice  Fuller: 
Paul  F.  Beardsley  filed  bis  bill  in  the  Cir- 
cuit Court  of  the  tJnit^  States  for  the  East- 
ern District  of  Arkansas  against  John  D. 
Beardsley  and  tbe  Arkansas  &  Louisiana  Rail- 
way Company  to  enforce  certain  rights  in  the 
railway  under  certain  alleged  tnists,  which  re- 
sulte«l  in  a  final  decree,  February  24,  1887. 

The  decree  adjudged  that  complainant, 
Paul  F.  Beardsley,  pay  to  defendant  J.  D. 
Beardsley  tbe  sum  of  $7756.39  within  thirty 
days,  with  interest  from  December  94,  1886. 
and  that,  upon  such  payment,  defendant,  J. 
D.  Beardsley,  convey  and  deliver  to  com- 
plainant or  his  successors  of  record,  or  into 
the  registry  of  the  court,  one  third  of  the  full 
paid  stock  of  the  Arkansas  &  Louisiana  Rail- 

NOTS— ^  to  parties  in  error^  who  nseeasanf%  >ee 
one  to  O wings  v.  Kinoannon,  •;  787. 
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way  Company  (\em  one  third  of  eight  shareA 
issued  to  the  directors)  which  had  been  issued 
or  ouebt  to  have  been  issued  to  defendant  J. 
D.  Beardsley,  and  which  one  third  amounted 
to  seventeen  hundred  and  four  shares  of  the 
face  value  of  $100  each;  and  that  at  the  same 
time  defendant  John  D.  Beardsley  deliver  and 
convey  to  complainant  or  his  solicitors,  or 
into  the  registry,  one  third  of  one  hundred  and 
forty-four  first  mortgage  bonds  earned  under  a 
construction  contract  between  said  defendant 
and  the  railway  company,  but  not  certified 
nor  held  as  collateral  security,  and  that  as  soon 
as  said  defendant  received  from  the  St.  Louis, 
124:]*Iron  Mountain  &  Southern  Railway 
Company  two  hundred  and  forty  first  mortgage 
bondsof  the  Arkansas  company,  held  ascmtat- 
eral  security,  or  as  soon  as  the  debt  due  the  St 
Louis  company  had  been  paid,  that  he  deliver 
to  complainant  one  third  of  these  bonds.  And 
it  was  fuitber  adiudced  and  decreed  that  the 
defendant  John  D.  I^eardsley  had  alien  on  the 
one  third  interest  sold  by  him  to  complainant 
in  the  stock  and  bonds  of  the  Arkansas  com- 
pany for  the  payment  of  tbe  sum  of  money 
herein  adjudged  to  be  due  him  from  complain- 
ant, and  that  if  complainant  should  fait  to  pay 
that  sum  within  the  time  fixed,  that  a  sale  of 
complainant's  interest  in  said  stock  and  bonds 
be  made  as  directed,  particulars  relating 
thereto  being  set  forth.  It  was  also  decreed 
that  defendant  John  D.  Beardsley  pay  all  the 
costs  of  the  proceedings  except  the  costs  of 
such  sale  and  the  orders  of  court  in  pursuance 
thereof,  which  were  to  be  paid  by  complain- 
ant. 

From  this  decree  an  appeal  to  this  court  was 
allowed  J.  D.  Beardsley,  April  6,  1887,  as  of 
March  30,  1887,  and  the  recoid  was  filed 
herein  September  27,  1887.  The  decree  was 
aflirmed  Feliruarv  2,  1891.  Beardsley  v. 
Beanhley,  138  11.  S.  262  [34: 928'. 

The  prrseul  record  discloses  that  on  Octo- 
ber 22.  18^7,  while  tbe  appeal  first  mentioned 
was  pending,  Par.i  F.  Beardsley  without 
leave  filed  a  supplemental  bill  making  the 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  a  party,  with  the  oricrinal  de 
fendants,  J.  D.  Beardsley  and  the  Arkansas  & 
Louisiona  Railway  Conapany.  A  motion  to 
strike  this  bill  from  the  files  was  made  and  a 
demurrer  and  motion  to  dism'ss  filed,  but  the 
suppleir.ental  bill  was  retained,  an  amend- 
ment allowed  to.it  making  Jav  Gfoutd  a  party; 
tbe  demurrer  overruled;  the  bill  taken  as  con- 
fessed by  the  Arkansas  &  Louisiana  Railway 
Company;  issues  made  up  on  the  answers  of 
J.  D.  Beardsley,  the  St.  Louis  company,  and 
Gould;  evidence  token;  and  the  case  went  to 
final  decree  before  Caldwell,  J.,  May  9.  1891. 

It  was  thereby  decreed  that  defendant  J.  D. 
Beardsley  held  in  trust  for  the  use  and  benefit  of 
the  Arkansas  &  Louisiana  Railway  Company 
certain  described  lands,  and  he  was  directed 
within  thirty  days  to  execute  and  deliver  to  the 
125]railway  company  *a  proper  deed  of  con- 
veyance thereof.  Certain  exceptions  to  a  mas- 
ters report  were  sustained,  and  the  court  or 
dered  that  in  all  other  respects  the  report  be 
confirmed,  and  adjudged  and  decreed  that  the 
Arkansas  &  Louisiana  Railway  Company 
have  and  recover  of  J.  D.  Beardsley  the  sum 
920 


of  $21,072.16,  with  interest  from  Aogivt  S^ 
1889;  and  further  that  it  appearing  to  t&oomt 
that  since  the  rendition  or  the  decree  oo  tlw 
original  bill  the  Arkansas  ft  Louisiana  Rail- 
way Company  had  issued  and  delivered  to  de- 
fendant J.  D.  Beardsley  certificates  for  all  the 
full  paid  and  non-assessable  stock  of  tbe  com- 
pan)r  ordered  to  be  issued  by  the  decree,  tbtis 
making,  with  tke  full  paid  ind  non  assessable 
stock  issued  prior  to  the  decree,  the  a^gre;ratt 
amount  of  5 120  shares  of  the  face  value  of  $101 
each;  and  that  the  defendant  John  D.,  stncette 
rendition  of  the  original  decree,  had  sold  aad 
delivered  to  defendant  Jay  Gould  fifty-ooeper 
cent  of  the  whole  number  of  shares  of  ttod; 
and  had  delivered  the  remaining  forty  dim 
per  cent  to  A.  L.  Hopkins,  as  trustee,  in  pleds 
for  tbe  use  and  benefit  of  Oonld,  which  £> 
livery  and  pledge  were  in  violation  of  tbe 
rights  of  complainant  as  adjudged  in  the  origi- 
nal decree,  upon  the  pavment  by  complainaot 
of  the  amount  adjudged  on  the  origmal  bill  to 
be  due  J.  D.  Beardsley,  either  to  said  J.  D. 
Beaidsley  or   his   solicitor,  the  said  J.  D. 
Beardsley  and  Qoold  deliver  and  caose  their 
trustee  to  deliver  to  complainant,  or  to  hisi»> 
licitor  of  record,  or  into  the  registry  of  the 
court,  certificates  for  seventeen  hundred  ibaret 
of  the  stock  of   the  Arkansas  ft  Louitiaaa 
Railway  Company,  of  the  face  value  of  $101 
each,  of  the  stock  so  held  by  said  trustee.   It 
was  further  ordered  and  decreed  that  npoo  tU 
payment  by  the  Arkansas  &  j/ouisiana  Raflwiy 
Company  of  its  debt  to  the  defendant,8t  Looii^ 
Iron  Mountain  ft  Southern  Railway  Coopsay, 
for  which  certain  of  the  bonds  of  the  Arkinm 
company  were  held  in  pledge,  and  npoo  pay- 
ment by  complainant  of  his  indebtedness  to  dt* 
fendant  J.  D.  Beardsley,  the  defendants  J.  Dl 
Beardsley,  the  St.  Louis,   Iron  MooBtaia  ft 
Southern  Railway  Company,  the  ArkansM  4 
Louisiana  Railway  Company,  and  Qould,  tad 
their  trustee  or  trustees,  deliver  locompUiotat 
or  his  solicitor  eighty  of  the  two  hundred  tsd 
forty  first  mortgage  *bonds  now  held  b)[lS5 
tbe  St.  Louis,  Iron  Mountain  ft  Southera  Bi^ 
way  Company  or  its  trustee,  as  collateral  »fcttri- 
ty,  and  that  tbe  Arkansas  ft  Louisiana  Itailwty 
Company  after  such  payment  cause  to  be  duly 
and  properlv  certified  forty-eight  of  tbe  oot 
hundred  and  forty  four  earned,  but  oncertilM, 
bonds  of  said  Arkansas  ft  Louisiana  Rsilwiy 
Companv,  and  deliver  them  to  comptaioaot or 
his  solicitor.    It  was  further  ordered  sod  d^ 
creed  that  each  and  all  of  the  *def eodants  bt 
enjoined  and  restrained  from  carrying  out  isy 
of  the  terms  or  conditions  of  certain  spedfM 
agreements  between  J.  D.  Beardsley  ud  Jt? 
Gk>utd,  which  in  any  manner  conflicted  witk 
the  interests  or  rights  of  complainant,  ''isad- 
judged  and  declared  in  this  decree  or  with  tbe 
decree  heretofore  rendered  on  original  bflL* 
And  it  was   decreed  that  defendant  J.  D. 
Beardsley  pay  all  the  costs,  including  a  psrt 
of  the  fees  theretofore  paid  to  the  master,  ssd 
that  the  costs  of  the  receiver  be  paid  by  tbe 
Arkansas  ft  Louisiana  Railway  Compaoy. 

The  record  contains  the  follo%viiif  eotry 
June  16.  1891:  '*  And  now,  on  this  day,  cosms 
the  defendant  John  D.  Beardsley,  by  J.  M. 
Moore,  Esq.,  bis  solicitor,  and  files  his  atsift* 
meat  of  eriors,  and  praji  an  appeal  to  tba 

1(8I7.& 


18M. 


Whitb  t.  Millbb. 


126-188 


Sapreme  Court  of  the  United  States  from  tbe 
first  decree  rendered  in  this  cause  on  tbe  ninth 
day  of  May,  1891:  which  prayer  for  appeal  is 
allowed."  And  on  the  same  day  J.  D.  Beards- 
ley  gave  a  supersedeas  bond  in  tbe  sum  of 
tmrty  thousand  dollars,  running  to  the  Arkan- 
sas i  Louisiana  Railway  Company  alone,  and 
reciting  that  '*  whereas,  the  above  named 
John  D.  Beardsley  hath  prosecuted  an  appeal 
to  the  Supreme  (jourt  of  the  United  States  to 
reverse  the  judgment  rendered  against  him 
and  in  favor  of  the  said  Arkansas  &  Louisiana 
Railway  Company  in  the  above  entitled  action 
by  tbe  Circuit  Court  of  the  United  States  for 
tbe  Eastern  District  of  Arkansas,  in  chancerv," 
which  bond  was  that  day  approved  by  Wil- 
liams, J. 

No  dtation  was  issued  and  served  as  far  as 
appears,  and  the  record  was  filed  in  this  court, 
June  22,  1891,  the  cause  being  docketed  under 
tbe  title  of  •*  John  D,  Beardsley,  Appellant,  v. 
Tis  Arkansas  S  Louisiana  Bailway  Cina- 
pony" 


Messrs,  John  H.  Moore  and  A*  H.  Gar- 
land for  appellant. 

Messrs.  John  J.  Joyce  and  Edward  H, 
Murphy  for  appellee. 


127]  'Jfr.  C%t^  «7i/«<i<»  Fuller  delivered 
the  opinion  of  the  court: 

This  appeal  was  perfected  as  to  the  Arkan- 
sas &  Louisiana  Railway  Company  only  by 
the  giving  of  bond  as  required  by  statute. 
Rev.  Stat.  ^§  1000. 1012.  And  while  the  omis- 
sion of  tbe  bond  does  not  necessarily  avoid  an 
appeal,  if  otherwise  properly  taken;  and,  in 
proper  cases,  this  court  may  permit  the  bond 
to  be  supplied;  no  application  for  such  relief 
has  been  made  in  this  case,  nor  could  it  prop- 
erly be  accorded  after  the  lapse  of  nearly  four 
years  since  the  decree.  The  appeal  might, 
therefore,  well  be  dismissed,  because  ineffec- 
tual as  to  complainant,  Paul  F.  Beardsley. 

But  this  must  be  the  result  on  another 
ground.  To  the  decree,  Paul  P.  Beardsley 
was  party  complainant,  and  John  D.  Beards- 
leyv  tbe  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Companv,  Jay  €k>uld,  and  the  Arkan- 
sas &  Louisiana  Railway  Company  were  par- 
ties defendant. 

It  is  settled,  for  reasons-  too  obvious  to  need 
repetition,  that  in  equity  causes  all  parties 
against  whom  a  joint  decree  is  rendered  must 
join  in  an  appeal,  if  any  be  taken;  but  this 
appeal  was  taken  by  John  D.  Beardsley  alone, 
and  there  is  nothing  in  tbe  record  to  show 
that  bis  co-defendants  were  applied  to  and  re- 
fused to  appeal,  nor  was  any  order  entered  by 
the  court,  on  notice  granting  a  separate  ap- 
peal to  John  D.  Bearasley  in  respect  of  bis 
own  interest.  Tbe  appeal  cannot  be  sustained. 
Rardee  v.  WUson,  146  U.  8.  179  [86:  98B];  Da- 
^  V.  Mercantile  T,  Go.  162  U.  8.  590  [38: 568]. 

A^pMl  dismissed. 


in  V.  a. 


MARY  WHITE,  bt  ax^  Appti.,  [128 

V, 

WILLIAM  J.  MILLER,  Executor  of  Av- 
DREW  J.  JoTCB,  deceased  bt  al. 

(See  8.  a  "White  v.  Joyce,**  Beporter's  ed.  126-150.) 

Statute  of  limitationS'-minor  dtfendant»~~a^ 
ihority  of  9oiieitoT—laehss. 

L  A  suit  In  equity  to  subject  the  real  estate  of  a 
deceased  debtor  which  had  descended  to  heirs  to 
the  payment  of  his  debts,  although  filed  by  leave 
as  supplemental  to  a  suit  to  settle  partnership 
affairs,  is  a  new  suit,  so  far  as  the  right  of  the 
heirs  to  plead  the  statute  of  limitations  is  oon- 
oemed. 

8.  Under  an  answer  put  In  on  behalf  of  minors,  by 
their  iruardian  ad  litem,  submitting  their  rifrhts 
to  the  protection  of  tbe  court,  it  is  the  duty  of 
the  court  to  give  the  minor  defendants  the  liene- 
flt  of  the  statute  of  limitations. 

8.  To  estop  infant  defendants  by  tlie  consent  of  a 
soUoltor,  the  fact  that  he  is  their  solicitor  must 
appear  of  record  or  by  evidence;  that  one  signs 
an  agreement  as  '^solicitor  for  the  defendants** 
does  not  establish  that  he  is  solicitor  for  the  in- 
fants, where  there  are  also  adult  defendants. 

i.  An  unexplained  delay  of  six  years  is,  in  the  al>» 
sence  of  fraud  or  ooUiision,  sufficient  reason  for 
denying  leave  to  withdraw  an  answer.    ^ 

[No.  108] 

Argued  Dee,  4,  S,  1894,    Decided  May  6, 1896. 

APPEAL  from  a  decree  of  tbe  Supreme 
Court  of  the  District  of  Columbia,  settine 
aside  a  decree  of  reversal  and  dismissing  a  bin 
of  review  in  a  suit  in  equity  brought  bv  An- 
drew J.  Joyce,  plaintiff,  against  Mary  White 
et  al.,  defendants.  The  original  suit  was  for 
the  purpose  of  settling  the  affairs  of  a  partner- 
ship, in  which  a  supplemental  bill  was  filed 
for  the  sale  of  real  estate  for  the  payment  of 
claims,  and  a  decree  of  sale  made.  Becersed 
and  cause  remanded  with  directions  for  further 
proceedings. . 

Statement  bv  Mr.  Justice  Shiras  s 
On  November  29,  1871,  Andrew  J.  Joyce 
filed  his  bill  of  complaint  in  the  Supreme 
Court  of  the  District  of  Columbia  against  Mary 
White,  administratrix  of  Patrick  White,  de- 
ceased, and  Francis  P.  White,  Mary  S.  White, 
James  R  White,  Lewis  C.White,  and  Charles 
A.  White,  infants,  and  Mary  White,  widow  of 
the  said  Patrick  White,  stating  that  tbe  com- 
plainant and  the  defendants  were  residents  of 
the  District  of  Columbia;  that  Patrick  White 
died    intestate   to   March,  1871,  leaving  his 

NOTB.— .^  to  statute  of  limitations  in  eases  of 
fraud  in  equity,  see  note  to  Steams  v.  Paire,  12: 928. 

As  to  when  statute  of  limitations,  or  ehanue  in  stat- 
ute, impairs  obliaation  of  eofitroets,  see  note  to 
Kosbkoooog  V.  Burton,  28: 886. 

As  to  what  statute  of  limitations  governs;  efeet  of 
new  statutes:  lex  fori,  and  not  lex  loci,  governs,  see 
note  to  Townsend  v.  Jemison,  18: 11M. 

As  to  laches,  when  a  good  defense%  see  note  to 
Felix  V.  Patrick,  86:  72a 

As  to  length  of  time  as  bar  to  rOief  in  eases  of 
fraud;  statute  of  limitatinns  as  a  plea  In  equity:  stats 
daUns:  eases  of  iindiscooered  frotid;  when  lae/iei 
hars  rtmedUt  see  note  to  Hanunond  v.  Hopkins,  86: 
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widow,  Mary  White,  and  the  said  inftoti  his 
heirs  il  law,  aad  lesTine  also  another  sod,  Eob- 
ert  B.  White,  who  had  since  died  unmarried  and 
without  issue;  and  that  Mary  White  was  ap- 
129]pointed  administratrix  of  Patrick*White. 
The  compldnant  ayerred  that  on  or  ahoat  Jane 
1, 1858,  he  and  Patrick  White  formed  a  part- 
Bership  in  the  grocery  bosiness  in  the  city  of 
Washington,  in  pursuance  of  a  written  agree- 
inent  entered  into  between  them  on  that  day 
(a  copy  of  the  same  being  tiled  with  the  bill) 
which  was  to  continue  fat  seven  years.  It 
was  agreed  between  the  partners,  the  bill  al- 
leged, that  Patrick  White  was  to  keep  the 
books  of  the  firm;  that  the  firm  name  anould 
be  P.  White  &  Co.:  that  the  capital  should  be 
98000,  to  be  paid  in  try  the  partners  in  equal 
portions;  that,  as  the  complainant  was  engaged 
in  other  business,  he  should  employ  a  compe- 
tent person  to  represent  him  in  the  business  of 
the  said  firm;  that  Patrick  White  should  have 
entire  charfi:e  of  the  business,  keep  proper  ac- 
counts, and  sign  all  checks,  drafts,  and  notes 
having  relation  to  the  Dartnersbip  business, 
and  to  none  others;  that  Patrick  White  should 
give  a  full  statement  and  account  of  the  busi- 
ness and  make  a  settlement  with  the  complain- 
ant whenever  required  so  to  do.  It  was  alleged 
tiiat  the  partners  further  agreed,  as  appeared 
by  an  instrument  of  writing  filed  with  the  bill, 
toat  neither  member  of  the  firm  should  indorse 
any  note  or  sign  any  bond,  mortgage,  or  other 
instrument  by  which  either  mignt  become 
liable  for  the  payment  of  any  money. 

The  bill  alleged  that  the  partnership  com- 
menced on  June  1, 1868,  and  that  the  com- 
plainant, with  the  consent  of  Patrick  White, 
employed  John  J.  Joyce  to  represent  him  in 
the  business,  and  fully  complied  with  all  the 
said  agreements;  that  after  the  expiration  of 
the  said  seven  years  the  partnership  was  con- 
tinued for  a  further  term  of  five  years,  by  an 
agreement  in  writing  which  was  filed  with  the 
bul;  that  the  partnership  terminated  on  June 
1, 1870,  except  as  to  a  settlement  of  the  part- 
nership affairs;  that  durtofl;  the  time  the  ousi* 
ness  was  carried  on  no  setuement  thereon  was 
ever  made,  or  account  thereof  slated;  that 
Patrick  White  undertook  within  that  time  to 
state  such  an  account,  but  died  before  it  was 
completed;  that  during  the  lifetime  of  Patrick 
White,  and  with  his  consent,  the  complainant 
employed  two  competent  book-keepers  to  make 
a  statement  of  the  effects  and  transactions  of 
130]*the  firm  for  the  use  of  the  partners,  but 
that,  owing  to  the  death  of  Patrick  White,  they 
were  compelled  to  cease  their  work.  The 
complainant  stated  that  he  had  in  his  posses- 
sion, at  the  time  of  the  filing  of  his  bill  of 
complaint,  a  number  of  the  books  and  papers 
of  the  partnership,  which  had  been  deuvered 
to  him  by  Mary  White  since  the  death  of  her 
husband,  and  he  prayed  that  she  might  be 
required  to  produce,  with  her  answer  in  the 
cause,  all  other  books  and  papers  of  the  firm 
which  might  he  in  her  possession.  He  further 
stated  that  he  was  informed  and  believed  that 
the  partoership  was  inde))ted  to  various  per- 
sons, but  did  not  know  who  any  of  them  were, 
except  one  firm  in  Philadelphia. 

The  complainant  then  ahowed  that  Patrick 
White  had  purchased  a  certain  parcel  of  land 
in  the  city  of  Washington  to  secure  a  debt  due 
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the  firm,  and  that  af terwaxda  he  and  his  wifs. 
Mary  White,  executed  a  deed  of  one  undivided 
moiety  of  the  said  land  to  tiiie  oofnpiaiiiant,  Ui 
hdrs  and  assigns;  and  that  in  Januair,  189,  a 
debtor  of  the  firm,  on  account  of  his  nidebtsd- 
ness,  conveyed  to  the  complainant  and  Fatriek 
White  (trading  as  P.  White  ft  Oa)  m  tcoaats 
in  common  a  certain  other  parod  of  land  la 
the  said  city.    He  stated  that  the  mid  teal  es- 
tate was  part  of  the  aaseta  of  the  partoenUp^ 
and  should  be  sold  to  pay  the  firm's  debts. 
He  averred  that  afaice  the  death  of  Pstikk 
White  he  had  collected  the  sum  oi  $i(M  dos 
to  the  pwtnership,  for  which  he  was  rsady  la 
account,  and  stated  that  he  would  endeavor  la 
collect  all  other  debts  doe  to  the  same.    Hs 
prayed  that  the  defendant  Mary  White  night 
discover  if  she  had  collected  any  debta  due  Is 
the  firm,  and,  if  so,  from  whom  collected,  aad 
the  amounts  thereof.    Finally,  the  oompUa- 
ant  alleged  that  the  said  real  estate,  of  one  in- 
divided  moiety  of  which  Patrick  White  died 
seized,  was  not  susceptible  of  partition  amoaf 
the  heirs  at  law  of  Patrick  White,  and  that  tt 
would  be  to  the  interest  and  advantage  of  ths 
complainant  and  the  defendanta  that  the  asns 
be  sold  and  the  proceeds  thereof  first  appUsi 
to  the  payment  of  the  partnership  debu,  sad 
the  balance,  if  any,  distributed  among  the  par 
ties  to  the  cause. 

The  complainant  prayed  that  the  caoae  bbMS 
be  referred  *to  the  auditor  of  the  court  to[  181 
state  an  account  of  all  the  effect!  and  trsDSs^ 
tions  of  the  firm;  that  the  complainant  might 
have  the  riffht  to  surcharge  and  falsify,  if  seed 
be,  the  bo^,  accounts,  and  voudiers  of  tks 
business;  that  the  complainant  might  have  psid 
to  him  any  monev  found  to  be  due  to  him;  tkil 
an  account  might  be  taken  from  the  oosi- 
mencement  to  the  end  of  the  partnership:  thst 
the  auditor  might  have  power  to  adverttee  for 
all  creditors  of  the  firm  to  appear  befors  \Am 
and  prove  their  claims,  and  that  the  compbia- 
ant  might  have  the  right  to  deny  and  plesd  le 
the  same;  that  the  said  real  estate  might  be  mU 
and  the  proceeds  thereof  applied  tothepS7* 
ment  of  tne  parnership  debts,  and  that  sflar 
the  payment  thereof  any  of  the  procecdi  it* 
maining  might  be  distributed  among  the  psrtta 
to  the  cause  according  to  thdr  respeciiw 
rights;  and  that,  on  a  final  settlement  of  tbi 
partnership  account,  the  complainant  night 
have  whatever  should  be  found  to  be  doe  te 
him  charged  against  the  estate  of  Patiick 
White. 

On  December  28, 1871,  the  court  appoisM 
James  White  guardian  ad  litem  of  the  toftft 
defendants,  and  he  filed  an  answer  on  Jaaosiy 
5, 1872,  signed  by  himself  in  person,  submlttisc 
the  righto  of  the  infants  to  the  protectk)o  of  thi 
court,  and  stating  that  he  could  not  adoail  or 
deny  the  allegations  of  the  bill. 

On  January  8,  1872,  R  T.  Mari<^  te, 
entered  hia  appearance  for  the  defendsattis 
the  cause. 

Mary  White  'filed  her  answer  as  admfaiiitit' 
trix  on  January  80, 1872,  admitting  that  I^ 
rick  White  died  intesUte,  and  that  she  wsi 
duly  appointed  administratrix  of  hia  pefRiail 
estate,  and  had  entered  upon  the  dute  of  htf 
office.  She  averred  that  ahe  knew  nothlaf  ef 
the  matters  set  oat  hi  the  bill  relathigtothi 
said  partnership,  and  that  ahe  had  no  bookstf 
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papers  of  the  Ann  in  her  possession,  except  two 
papers  iirhlck  she  filed  with  her  answer,  and 
which  she  helieyed  to  be  of  no  yaloe.  She  ad- 
mitted the  aUegations  of  the  bill  with  regard  to 
die  said  real  estate,  and  that  it  constituted  assets 
of  the  partnersliip,  and  stated  that  she  was  will- 
ing Uiat  the  property  should  be  sold,  but  that 
the  did  not  admit  that  a  sale  of  the  same  was 
132J  ^necessary  for  the  payment  of  the  said 
debts.  She  averred  that  she  had  not  collected 
any  debl  or  claim  due  to  the  firm  of  P.  White 
A  Co.  on  account  of  the  partnership  business. 
She  stated  that  she  did  not  know  whether  the 
laid  real  estate  was  or  was  not  susceptible  of 
pajrtition,  or  whether  it  would  or  would  not  he 
to  tbe  advantage  of  all  the  panics  that  the  same 
be  sold.  As  to  an  the  matters  set  out  in  the 
bin.  of  which  the  defendant  stated  herself  to 
be  in  ignorance,  she  called  upon  the  complain- 
ant to  make  proof.  Finally,  she  prayed  to  have 
the  benefit  of  the  statute  of  limitations  with 
regard  to  the  partnership  affairs  which  were 
carried  on  under  the  first  agreement  alleged  to 
have  been  entered  into  by  the  complainant  and 
Patrick  White,  by  the  terms  of  which  the 
partnership  existing  thereunder  terminated  on 
June  1. 1865. 

Issue  was  Joined  on  February  20,  1872,  and 
the  court  entered  an  order  on  May  7, 1872,  with 
tbe  consent  of  tbe  solicitors  for  Mary  White 
and  for  the  guardian  ad  litem,  referring  the 
cause  to  tbe  auditor  to  state  an  account  of  tbe 
property  and  transactions  of  the  partnership,. 
and  an  account  of  what  might  be  found  to  have 
been  due  from  one  partner  to  the  other  at  the 
dissolution  of  the  partnership  which  existed 
from  June  1, 1865,  to  June,  1870,  reserving  to 
the  d^endants  the  benefit  of  the  statute  of  lim- 
itations, if  tbe  plea  thereof  should  be  valid  in 
the  premises  as  a  defense.  It  was  ordered  that 
the  auditor  advertise  for  the  creditors  of  the 
flrm  to  appear  before  him  and  prove  their 
claims;  that  the  right  be  reserved  to  the  de- 
fendants and  the  claimant  to  deny  the  same  or 
plead  to  them;  that  the  auditor  state  an  account 
of  all  debts  and  claims  against  the  partnership; 
that  he  have  leave  to  employ  such  competent 
persons  as  might  be  a^eed  upon  by  the  parties 
to  tbe  cause  to  assist  him;  that  the  complainant 
have  the  right  to  surcharge  and  falsify,  if  need 
be,  the  books,  accounts,  etc.,  kept  by  Patrick 
White;  and  that  the  auditor  take  the  deposi- 
tioDs  of  an  witnesses  produced  before  him  in 
reference  to  the  partnership  affairs,  and  file 
such  depositions  with  his  report. 

By  consent  of  the  solicitors  for  the  defend- 
ants. John  F.  Hanna  and  Thomas  J.  Myers 
133] were,  on  July  9, 1872,  appointed  'special 
auditors  to  assist  the  auditor  io  the  cause,  and  to 
take  testimony,  and  afterwards,  on  December 
5, 1878,  by  consent  as  aforesaid,  JohnF.  Riley 
was  substituted  in  the  place  of  John  F.  Hnnna, 
wbo  was  absent  from  the  citv.  The  special 
auditors  proceeded  to  examine  the  books, 
vouchers,  etc,  of  the  partnership,  and  to  take 
testimony,  and  on  June  18,  1875,  their  report 
was  filed,  signed  (the  solicitors  for  defendants 
consenting)  by  John  F.  Hanna  as  special  andi- 
ttv,  and  by  Waller  S.  Cox,  auditor  of  the 
eonrt.  The  report  showed  that  the  estate  of 
Patrick  White  was  indebted  to  the  complainant 
in  tbe  sum  of  $1987.90,  with  interest  from  June 
1,  1870,  and  to  Robert  White,  a  brother  of 
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Patrick  White,  in  the  sum  of  $294.28.  It 
further  appeared  thereby  that  there  was  due  to 
the  said  nrm  from  the  firm  of  Joyce  &  Fisher, 
one  of  the  members  of  which  was  the  aforesaid 
John  J.  Joyce,  the  sum  of  $1789.18  on  notes, 
and  the  sum  of  $199.88  upon  open  account 

The  cause  was  heard  upon  bill,  answers,  ex- 
hibits, proofs,  and  auditors'  report,  and  a 
decree,  consented  to  by  the  solicitors  for  de- 
fendants, was  entered  on  Septemb^  9, 1875, 
confirming  the  said  report,  and  adjudfirtngthat 
Mary  White,  administratrix,  was  indebted  to 
the  complainant  and  Robert  White  in  the 
amounts  aforesaid.  It  was  decreed  that,  it 
appearing  to  the  court  that  there  was  not  suffi- 
cient assets  to  pay  the  complainant  and  Robert 
White,  tbe  partnership  real  estate  be  sold. 

On  July  12,  1876,  the  complainant  filed  a 
petition  setting  out  that  after  the  ratificatiop 
of  the  auditor's  report  it  had  been  found  that 
a  payment  of  $1528.35,  made  to  the  firm  of 
P.  White  &  Co.  by  John  J.  Joyce,  had  not 
been  credited  to  him;  that  this  error  could  not 
have  been  discovered  from  the  books  alone, 
but  was  made  to  appear  by  explanations  of 
certain  items:  and  that  the  auditors  had  since 
become  satisfied  that,  in  justice  to  the  estate  of 
John  J.  Joyce,  deceased,  this  error  and  others 
should  be  corrected.  The  complainant  prayed 
that  the  order  confirming  the  report  might  bo 
set  aside  and  tbe  cause  again  be  referred  to  the 
auditors,  with  proper  directions. 

The  report  was  vacated  on  July  12, 1876,  and 
the  cause  sent  *back  to  the  auditors  with[134 
directions  to  restate  the  account,  and  to  make 
such  corrections  therein  as  might  he  neces- 
sary. The  alleged  error  pointed  out  in  the 
getition  was  corrected  in  a  second  report  filed 
y  the  auditors  on  February  13,  1877,  which 
showed  that  the  amount  due  from  the  estate  of 
Patrick  White  to  the  complainant  was  $2706.- 
98,  with  interest  from  June  1,  1870.  A  decree 
ratifying  the  second  report,  and  again  directing 
a  sale  of  the  parnership  real  estate,  was  entered 
on  May  29, 1877,  by  consent  of  the  defendants' 
solicitors. 

On  motion  of  the  complainant,  and  with  the 
consent  of  the  solicitors  for  the  defendants, 
leave  was  granted  him  on  May  24,  1892,  to 
fie  a  supplemental  and  amended  bill.  A  bill 
styled  by  him  a  supplemental  bill  was  filed  on 
the  same  day,  in  which  be  set  out  the  proceed- 
ings above  mentioned,  and  stated  that  since 
the  time  of  "filling  of  the  original  bill  one  of 
the  defendants,  wbo  was  at  that  time  an  in- 
fant, had  reached  the  age  of  twenty-one  yearfi. 
The  complainant  averr^  that  the  trustees  ap- 
pointed to  sell  the  said  real  estate  had,  after 
advertising  a  sale  and  taking  dye  steps  to  effect 
the  same,  been  unable  to  get  a  bid  for  either  of 
the  pieces  of  property.  He  stated  that  one  of 
the  said  parcels  was  purchased  by  Patrick 
White  for  the  sum  of  $572.72,  at  a  sale  made 
in  pursuance  of  a  decree  entered  in  a  suit 
brought  by  the  firm  against  one  of  its  creditors, 
and  Uiat  the  other  parcel  had  been  conveyed 
to  tbe  partners  by  another  creditor,  in  pay- 
ment of  a  debt  of  about  $800.  The  complain- 
ant then  set  out  the  descriptions  of  five  certain 
parcels  or  lots  of  land  in  the  city  of  Washing- 
ton of  which  Patrick  White  died  seised.  He 
aUeged  that  Patrick  White  died  intesUte. 
lea^ng  the  said  Mazy  White  as  his  widow  aad 
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Ihe  other  defendants  as  hia  only  heirs  at  law; 
that  Patrick  White  did  not  leave  sufficient  per- 
■onal  estate  to  pay  all  debts  and  claims  a^inst 
him;  that  on  September  24. 1872,  Mary  White 
filed  her  account  as  administratrix,  showing 
that  after  paying  all  the  debts  filed  against  the 
said  estate  there  was  left  the  sum  of  $1821.96; 
that  this  amount  was  distributed  by  the  court 
to  Mary  White  as  the  widow  of  Patrick  White 
and  as  the  guardian  of  her  inf&nt  children,  and 
bad  all  been  expended  in  the  education  of  her 
children  and  In  supporting  herself  and  them; 
135]*and  that  at  the  time  of  the  said  distri- 
bution the  complainants  claim  against  Patrick 
White's  estate  had  not  been  ascertained  by  a 
decree  of  the  court.  The  complainant  prayed 
that  Mary  Wliite,  as  administratrix,  and  in  her 
own  right,  might  answer  the  supplemental  bill: 
that  a  guardian  ad  litem  might  be  appointed 
for  the  infant  defendants;  that  the  said  real 
estate  of  which  Patrick  YHiite  died  seised,  or 
as  much  thereof  as  mi^^ht  be  necessary  to  pay 
the  complainant  the  amount  due  him,  might 
be  sold. 

Andrew  J.  Joyce  died  on  June 8,  1882.  His 
death  was  suggested  to  the  court  on  tlie  22d  of 
that  month,  and  upon  motion  of  his  executrix 
and  executor,  Frances  M.  Joyce  and  William 
J.  Miller,  they  were  on  that  day  made  parties 
complainant,  and  the  cause  was  reviTed  in 
their  name. 

Mary  White  was  appointed  guardian  ad  litem 
of  the  infant  defendants  on  July  5,  1882,  and, 
as  such,  filed  her  answer  in  person  on  the 
twelfth  of  the  same  month,  giving  a  statement 
of  the  ages  of  the  said  infants,  by  which  it 
appeared  that  one  of  them  was  under  fourteen 
years  of  age  and  the  others  above  that  age; 
that  the  defendants  were  the  only  heirs  at  law 
of  Patrick  White;  that  the  trustees  appointed 
to  sell  the  said  partnership  property  had  at- 
tempted and  failed  to  do  so;  that  the  prices 
pai(l  for  the  property  by  the  firm  were  as 
stated  in  the  supplemental  bill;  that  Patrick 
White  died  seised  of  the  real  estate  described 
in  the  supplemental  bill;  that  he  did  not  leave 
sufficient  personal  estate  to  pay  all  the  debts 
and  claims  against  the  same,  and  submitting 
the  rii^bts  of  the  infant  defendants  to  the  pro- 
tection of  the  court.  On  the  same  day  she 
filed  her  answer  as  a  defendant  in  the  supple- 
mental bill,  admitting  the  matters  and  things 
therein  set  forth  to  be  substantially  true. 

The  court  entered  a  decree  on  the  same  day, 
September  12,  lbh2,  directing  that  the  said  five 
parcels  of  land  of  which  Patrick  White  died 
seized  be  sold,  appointing  trustees  to  make  the 
sale,  and  providing  for  &e  manner  of  adver- 
tising the  same,  etc. 

On  August  9,  1883,  Mary  White  filed  a  peti- 
tion nlleging  that  the  auditors  in  their  amended 
186]  report,  had  failed  to  *charge  John 
J.  Joyce,  of  the  firm  of  Jovca  &  Fisher 
formerlv  the  representative  of  Andrew  J. 
Joyce  m  the  firm  of  P.  White  &  Co.,  with 
the  sum  of  $1789.18  due  on  notes  of  Joyce  & 
Fisher,  which  had  been  given  by  the  latter 
firm  for  the  stock  and  sood  will  of  the  firm  of 
P.  White  &  Co.,  and  the  sum  of  $199  88  doe 
on  open  account,  and  that  the  auditors  had 
made  certain  other  errors,  specifically  referred 
to  in  the  petition,  whereby  the  defendants 
were  greatly  injured.  She  therefore  prayed 
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to  have  the  decree  confirming  the  second  mt- 
ditor's  report  set  aside,  and  the  cause  referred 
to  the  auditor  of  the  court  to  state  an  account 
of  the  partnership  affairs,  and  that  tbe  special 
auditors  might  he  required  to  file  all  tbe  part- 
nership books  and  jMipers  In  their  posseasoa 
with  tbe  clerk  of  the  court. 

The  complainants  filed  their  answer  to  tUi 
petition  on  December  14, 1H83,  admitting  that 
the  Joyce  &  Fisher  notes  and  llie  open  accooot 
of  that  firm  were  in  favor  of  the  firm  of  P. 
White  &  Co.,  but  averring  on  infotmatioo  and 
belief,  and  from  reference  to  certain  exhibits 
filed  with  the  answer,  that  the  sum  of  ft 731.S8 
had  been  collected  from  the  estate  of  John  J. 
Joyce.    They  also  answered  the  allegatioos  d 
the  petition  with  regard  to  other  alleged  erron 
in  the  second  auditors'  report,  and  suted  thit 
they  should  not  be  surprised  to  find  that  enors 
in  favor  of  and  aj^inst  Andrew  J.  Joyce  bad 
been  committed  in   making  the  auditors'  ac- 
count, since  they  believed  that  to  make  op  a 
true  account  from  the  books,   papers,   and 
vouchers  of  the  partnership  woiud  be  bnpot- 
sible,  and  that  if  the  second  report  should  bs 
set  aside  it  should  he  upon  certain  terms  stated 
in  the  answer,  among  which  wm  that  tht 
pleas  of  the  statute  of  limitations  sbouki  be 
overruled,  as  such  pleas  were  abandoned  at 
the  hearing  of  the  cause,  although  sodi  fad  wm 
not  embodied  in  the  decrees  oonfirmiog  the 
auditors'  reports. 

The  petition  was  on  Augnat  t,  1884,  dit> 
missed 

On  April  8, 1884,  Ann  Joyce,  tbt  widow  of 
John  J.  Joyce,  and  Mary  A.  Joyce,  Catberias 
Joyce,  Pbilomena  Joyce,  Fannie  Joyce,  Mooiea 
Joyce,  and  Joseph  L  Joyce,  the  adult  diiUici 
of  John  J.  Joyce  and  Ann  Joyce,  filed  as  inter- 
vening *petidon  stating  Uiat  John  J.  [187 
Joyce  died  on  May  12,  1871,  leaving  surriviaf 
him  as  next  of  kin  and  heirs  at  law  tbe  petltkia- 
ers.and  alleging  that  daring  the  lifetime  of  Johi 
J.  Joyce  he  was^  engaged  in  the  grocery  busi- 
ness in  the  city  of  Washington  with  Aodrrw 
J.  Joyce  and  Patrick  White;  that  aboot  tbi 
year  1868  he  was  engaged  in  the  said  bosiMM 
with  Patrick  White,  under  the  firm  naow  ef 
P.  White  &  Co.,  that,  being  indebted  to  Aa- 
drew  J.  Joyce,  it  was  agreed  tiut  tbe  isttcr 
should  take  his  place  in  the  firm  until  bis  ia> 
debtedness  should  be  paid;  that  for  this  piff- 
pose  Andrew  J.  Joyce  beoime  a  member  o( 
the  said  firm  in  his  place;  that  while  tbe  bni- 
ness  continued  it  was  managed  and  oootrollcd 
by  Patrick  White  and  John  J.  Jovce,  aad  tbt 
profits  thereof  were  appropriated  bv  tbeia  la 
their  use,  and  not  by  Andrew  J.  Joyce.  U 
being  only  nominally  connected  with  tbe  tm 
for  the  purposes  aforesaid.  Tbe  petioacfi 
showed  that  Andrew  J.  Joyce  left  a  will  pn^ 
viding,  amoni;  other  things,  that  aUbbiotfTHl 
in  the  said  firm,  after  deducting  thercfn» 
the  sum  of  $800,  being  the  amount  of  ibc  «id 
debt  due  by  John  J.  Joyce  to  Andrew  J.  Joyet 
at  tbe  time  tbe  latter  became  BODioally  a 
partner  in  the  said  firm,  abould  becooc  tbi 
property  of  John  J.  Joyce.  It  was  allef«d 
that  tbe  reason  for  the  bequest  was  that  tbe  ii> 
terest  of  Andrew  J.  Joyce  in  tbe  nkl  fm 
really  belonged  to  John  J.  Joyce.  Tbewfl 
was  'filed  with  the  petitioner  aa  an  exhibit,  ai 
was  also  an  instrument  of  writing,  execoled  os 
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April  B,  1884,  referred  to  in  Ihe  petition, 
whereby  Andrew  J.  Joyce  made  the  same  dis- 
position of  his  interest  in  the  tirm  as  was  after- 
wards made  in  his  will,  subject  to  the  same 
deduction  of  $^00.  The  petitioners  further 
showed  that  the  cause  was  referred  to  special 
auditors,  and  that  the  auditors  found  that  a 
large  amount  of  money  was  due  to  Andrew  J. 
Joyce;  that,  for  the  reason  that  certain  errors 
bad  been  discovered  in  the  auditors'  report, 
the  report  was  set  aside  and  further  proceedings 
were  directed  to  be  had  for  the  purpose  of 
correcting  the  same,  and  also,  that  another 
auditor  was  substituted  in  the  place  of  one  of 
the  auditors  who  made  the  report;  that  the 
auditors  subsequently  appointed,  had  found 
and  were  about  to  award  that  Patrick  White  was 
t38]not  indebted  *to  Andrew  J.  Joyce  at  the 
time  of  the  dissolution  of  the  partnership  of  P. 
White  &  Co,  in  an  amount  exceeding  the  in- 
debtedness of  John  J.  Joyce  to  Andrew  J. 
Joyce,  as  aforesaid,  and  that,  therefore,  if  such 
award  should  be  confirmed,  and  the  court 
should  decree  that  Patrick  White  was  not  in- 
debted to  Andrew  J.  Joyce,  such  decree  would, 
as  the  ]>etitioners  believed,  be  a  bar  to  any  re- 
covery by  the  representatives  of  John  J.  Joyce 
against  the  estate  of  Andrew  J.  Joyce  for  anj 
interest  which  John  J.  Joyce  owned  in  his 
lifetime  in  the  firm  of  P.  White  &  Co.:  that 
the  petitioners  interested  in  the  question  of  the 
amount  which  might  be  found  due  in  the  ac- 
counting in  the  cause,  and  that  a  complete  de- 
termination of  the  controver.<«y  could  not  be 
bad  without  their  having  the  right  to  l)e  heard. 

The  court  entered  an  order  on  April  15, 1884, 
permitting  the  petitioners  to  intervene  as  com- 
plainants, and  referring  the  cause  to  the  auditor 
of  the  court  to  further  state  the  account  be- 
tween the  parties,  and  to  take  further  testi- 
mony. 

On  April  18,  1884,  Joseph  I.  Joyce,  admin- 
istrator of  John  J.  Joyce,  deceased,  and  Ann 
Joyce,  and  Mary  A.  Rodriguez,  Catherine 
Pisher,  Philomena  Joyce,  Fannie  Joyce,  Mon 
ica  Joyce,  and  Joseph  I.  Joyce  filed  an  inter- 
vening petition,  in  which  was  repeated  the  a1- 
leeations  of  the  said  petition  of  Ann  Joyce  and 
others  filed  on  April  8,  1884.  Leave  to  with- 
draw, amend,  and  refile  this  petition  was 
granted  on  May  2,  1884.  The  petitioners  were 
made  parties  complainant  in  the  cause  on  May 
18,  1884. 

On  June  13,  1884,  an  order  was  entered  re- 
straininiT  further  proceedings  under  the  decree 
of  September  12, 1882.  and  on  the  same  day  the 
defendants  in  the  original  and  supplemental 
bills,  upon  leave  granted  by  the  court,  filed  a 
bill  of  review.  Therein  they  stated  that  Mary 
8.  White  had  become  of  age  since  September, 
1882.  and  that  James  R  White,  Louis  C. 
White.  Charles  A.  White,  and  F^ncis  P. 
White  were  yet  infants,  and  set  out  the  proceed- 
ings theretofore  had  substantially  as  they 
appear  above.  They  alleged  that  there  was 
error  in  the  decree  of  September  12,  1882,  en- 
tered in  pursuance  of  the  prayers  of  the  supple- 
1391mental  bilI,for  the  reasons  that  *theorigi- 
aal  bill  was  brought  to  settle  the  affairs  of  the 
partnership,  and  did  not  allege  that  Andrew  J. 
Joyce  was  the  creditor  of  Patrick  J.  White; 
that  the  infant  children  of  Patrick  White  were 
not  necessary  or  proper  parties  to  the  original 
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bill,  and  could  not  be  bound  by  proceedings 
had  thereon,  that,  inasmuch  as  the  orders  and 
decrees  in  the  original  proceeding  were  almost 
all  entered  by  consent,  the  infants  could  not  be 
bound  thereby,  even  if  they  were  proper  par- 
ties; that  the  auditors'  reports  showed  that  there 
was  a  large  amount  of  assets  belonging  to  the 
firm  of  P.  White  &  Co.,  and  that  the  trustees 
appointed  to  dispose  of  the  assets  had  never 
reported  to  the  court  what  disposition,  if  any, 
had  been  made  of  the  same,  or  what  applica- 
tion had  been  made  of  the  proceedH;  that  the 
indebtedness  found  by  the  decree  of  May  2d, 
1877,  was  acrainst  Mary  White  as  administra- 
trix of  Patrick  White,  and  against  his  personal 
estate  only;  and  could  not  establish  the  claim 
against  Mary  White  and  the  said  infants  as  the 
widow  and  heirs  at  law  of  Patrick  White;  that 
the  so-called  supplemental  bill  was  an  entirely 
new  cause,  and  of  a  different  nature  from  the 
original  cause,  being  brought  by  a  creditor  of 
a  deceased  debtor  against  his  heirs,  infants  and 
adults,  to  subject  his  real  estate  to  the  debt 
claimed  to  be  due;  that  the  proceeding  by  sup- 
plemental bill  thus  being  an  original  action, 
the  complainant  therein  was  bound  to  prove 
his  claim  as  against  the  defendants,  and  that 
the  proceedings  in  the  suit  against  the  admin- 
istratrix, including  the  auditors'  reports,  were 
without  effect  ana  could  not  properly  be  used 
as  against  the  defendants  in  the  supplemental 
bill,  though  in  fact  they  were  so  used,  and  no 
proof  was  made  by  the  complainant  in  that 
bill;  that  the  court  appointed  a  guardian  ad 
litem  for  the  infants  without  it  anywhere  ap- 
pearing that  they  had  nominated  or  declined 
to  nominate  a  guardian,  although  the  record 
showed  them  to  be  over  fourteen  years  of  age; 
that  the  order  appointing  the  guardian  ad  litem 
did  not  recite  on  whose  motion  it  was  made, 
and  was  in  the  handwriting  of  the  solicitor  of 
the  complainant  in  the  supplemental  bill,  and 
that  the  answer  of  the  guardian  ad  litem, 
which  was  also  in  the  handwriting  of  the  com- 
plainants' solicitor,  admitted  all  the  allegations 
*of  the  supplemental  bill;  that  thedecree[14:0 
founded  upon  the  supplemental  bill  purported 
to  be  entered  by  consent  of  the  solicitor  of  the 
defendants  therein,  whereas  the  record  did  not 
show  that  they  appeared  by  solicitor;  that  the 
infants  could  not  be  l)ound  by  the  consent  of  a 
guardian  ad  litem  or  solicitor;  that  the  decree 
was  absolute,  and  did  not  give  the  infants  a 
day  after  they  should  become  of  age  to  show 
cause  against  the  same;  that  one  of  the  defend- 
ants in  the  supplemental  bill  had  since  become 
of  age.  and,  by  the  bill  of  review,  showed 
cause  why  the  said  decree  should  be  reversed 
and  set  aside,  that  it  appeared  from  proceed- 
ings had  since  the  entering  of  the  said  decree 
that  the  administrator  of  John  J.  Joyce  was  the 
real  party  complainant,  and  that  John  J. 
Joyce,  as  a  partner  in  the  firm  of  Joyce  & 
Fisher,  was  indebted  to  the  firm  of  P.  White  & 
Co.  in  the  sum  of  f  1537.99.  with  interest  from 
June  1,  1870.  and  also  in  thesuih  of  $168,  with 
interest  from  June  1,  1870,  which  sums  were 
among  the  uncollected  assets  of  the  firm  of  P. 
White  &  Co.,  one  half  of  which  should  be  ap> 
plied  to  the  payment  of  any  indebtedness  of 
Patrick  White  before  his  real  estate  should  be 
sold  to  pay  debts  alleged  to  be  due  to  John  J. 
Joyce  or  bis  administrator;  that  the  record  in 
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the  case  since  fbe  entry  of  the  decree  foonded 
upon  the  supplemeDtal  bill  presented  new  facts 
in  the  case,  and  brought  in  new  complainants 
against  whom  the  defendants  (complainants  in 
the  bill  of  review)  had  a  good  defense;  that, 
since  the  entry  of  the  said  decree,  errors  had 
been  discovered  in  the  auditor's  account  in- 
jurious to  the  estate  of  Patrick  White.  The 
complaintants  prayed  that  the  decree  of  Sep- 
tember 12, 1882,  might  be  set  aside. 

Frances  M.  Joyce  and  William  J.  Miller, 
executrix  and  executor,  filed  their  answer  to 
the  bill  of  review  on  June  18,  1884.  They  re- 
ferred at  some  length  to  matters  set  out  in  the 
bill  of  review,  bearing  upon  the  correctness  of 
certain  items  of  the  auditor's  report  and  rela^ 
ing  to  the  state  of  the  accounts  between  the 
parties,  and,  in  reference  to  the  grounds  upon 
which  the  complainants  asked  the  court  to 
treat  the  decree  of  September  12,  1882,  as  er- 
roneous, the  respondents  denied  that  the  com- 
plainants in  the  Dill  of  review  were  improper!  v 
]  4:l]joined  *a8  defendants  in  the  original  bill; 
admitted  that  the  supplemental  bill  was  filed  as 
a  creditor's  bill  by  a  creditor  of  a  deceased 
debtor  against  his  heirs,  both  adults  and  in- 
fants, to  subject  the  deceased  debtor's  real  es- 
tate to  the  payment  of  his  indebtedness,  and 
that  the  supplemental  bill  was  filed  on  the  al- 
leged ground  that  the  deceased  debtor  did  not 
leave  a  sufficiency  of  personal  assets  to  pay  his 
debts;  averred  that  the  indebtedness  of  the  de 
ceased  was  found  by  a  decree  of  the  court  in 
the  cause,  and  was  proved  by  the  supplemental 
bill  and  by  the  sworn  answers  of  the  adult  de- 
fendants, Mary  White  and  Frances  P.  White, 
and  the  sworn  answer  of  the  infant  defendants 
through  Mary  White,  their  guardian  ad  litem, 
and  by  the  administratrix  of  Patrick  White's 
estate;  admitted  that  the  decree  appointing 
Mary  White  guardian  ad  litem  did  not  show 
on  whose  moHon  the  appointment  was  made, 
and  that  it  did  not  show  that  the  infant  defend- 
ants nominated  or  declined  to  nominate  a 
guardian,  and  that  it  was  in  the  handwriting 
of  the  solicitor  for  the  complainants  in  the  sup- 

Slemental  bill;  and  admitted  that  the  decree  of 
eptember  12.  1882,  was  absolute  and  did  not 
give  a  future  day  in  court  to  such  of  the  de- 
fendants as  were  infants,  and  stated  that  they 
were  advised  that  in  such  a  case  a  decree  is 
never  given  to  infant  defendants  when  they 
shall  have  become  of  age  to  show  cause  against 
the  decree. 

Joseph  I.  Joyce,  administrator,  and  Ann 
Joyce  and  others  demurred  to  the  bill  of  re- 
view, and  the  demurrer  having  been  overruled, 
they  appealed  to  the  said  court  in  general 
term.  Afterwards,  on  April  28.  1886,  Joseph 
I.  Joyce,  administrator,  filed  an  answer 
adopting  the  answer  of  Francis  M.  Joyce  and 
William  J.  Miller  as  his  own. 

Testimony  was  taken  with  relation  to  allega- 
tions of  the  bill  of  review  concerning  various 
items  of  account,  etc..  and,  the  cause  coming 
on  to  be  heard  upon  the  bill  of  reyiew,  an- 
swers, and  proceedings  thereon,  a  decree  was 
entered  on  November  22,  1888,  whereby  the 
said  decree  of  September  12,  1882,  was  re- 
versed. The  defendants  in  the  bill  of  review 
took  an  appeal  to  the  said  court  in  general 
term,  where,  on  December  2. 1890,  the  said  de- 
cree of  reversal  entered  in  special  term  was  set 
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aside  *and  the  bill  of  review  dfamlasfd.  [142 
Thereupon  the  complainants  (defendants  in  tW 
original  proceedings)  appealed  to  this  court 

JfeMTt.  Heni7  Wise  Gamett  and' A. 
8.  WorUUnffton  for  appellants. 
Mem$.  WiBiam  John  MUler  aad 

Celeman  for  appeUeea. 


Mr.  Justice  Shiras  delivered  the  opinkNi  of 

the  court: 

The  view  that  we  take  of  this  caw  nodtn 
it  unnecessary  for  us  to  consider  all  tbe  qosi 
tions  presented  by  its  somewhat  complicated 
facts  and  discussed  in  the  argamenuand  brieff 
of  counsel. 

The  bill  originaDy  filed,  on  Norember  29, 
1871,  by  Andrew  J.  Joyce,  as  sarviyiiig  part- 
ner of  the  firm  of  P.   White  &  Co.,  againtt 
Mar^  White,  the  administratrix   of    Patrick 
White,  the  deceased    member,  alleging  thai 
there  had  never  l)een  a  settlement  of  the  affair* 
of  the  partnership,  and  that,  upon  such  set 
tlement,  there  would  be  a  balance  doe  tks 
complainant,  was.  upon  such  allegations,  alto 
gether  a  proper  one,  in  entertaining  which  no 
fault  can  be  found  with  the  court  l»low.  And 
as  it  further  appears  that  there  was  real  estate 
which  had  been  purchased  with  firm  mooej, 
and  which  was  standing  in  the  name  of  Pit 
rick  White,  it  may  be  conceded  that  there  w«» 
no  impropriety  in  maldng  the  widow  and  cfail 
dren  of  the  deceased  partner  parties  defeodtDi 
to  such  bill.    Of  course,  the  only  purpose  in 
making  the  widow  and  heirs  parties  wti  to 
estop  them  from  claiming  Utle  to  tbe  real  v^ 
tate,  standing  in  the  name  of  Patrick  Wtutf 
which  belonged  to  the  firm,  and  the  Mle  of 
which  was  necessary  to  pay  the  parecnhir 
debts. 

The  bill  alleged  that  the  children  of  Patrick 
White  were  infants,  under  the  age  of  twenty 
one  years,  and  asked  that  the  court  appoiot  i 
guardian  ad  liUm;  and  the  record  oisckMV 
that  the  court  so  appointed  one  James  White 
who  filed  an  answer  as  such,  in  which  h  vt* 
alleged  that  said  infants  *could  not  adimt[145 
or  deny  the  allegations  of  the  \A\\  of  oooplaiBt. 
and  that  the  guardian,  therefore.  Bobmitlrd 
their  rights  an*i  interests  to  the  prolectioa  of 
the  court  This  answer  was  filed  Jaaoary  & 
1872. 

Auditors  were  appointed  to  state  an  aceooat. 
and  the  case  was  so  proceeded  in  that,  on  Xtr 
29,  1877.  a  decree  was  entered,  confinniog  tte 
auditors'  report,  decreeing  that  there  was  dot 
from  Mary  White,  administratrix  of  Furkk 
White,  deceased,  to  the  complainant,  tbe  nn 
of  two  thousand  seven  hundred  dollars,  wtk 
interest  from  June  1,  1870;  that  there  wm  dor 
by  the  partnership  the  sum  of  two  huadno 
and  ninety-four  dollars;  that  the  real  msti 
mentioned  in  the  bill  was  partnership  proprrtr, 
and  was  to  be  sold  in  order  to  settle  the  ptft 
nership  and  pay  the  indebtedness,  and  appu^ 
ing  trustees  to  make  such  sale. 

1^0  further  proceedings  are  dtsdowd  by  tW 
record  until,  on  April  20,  1880.  the  tn»tf(». 
who  had  been  appointed  to  make  sals  of  tk 
real  esUte,  filed  their  bond  cooditiooed  fortk 
faithful  performance  of  their  duties. 

On  May  24,  1882,  more  than  ekvea  y«tf> 
after  the  death  of  Patrick  White,  and  tn 
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years  tfter  tbe  entry  of  the  decree  settling  the 
accouDi  between  tbe  partners  and  ordering  the 
■iile  of  tbe  partnership  real  estate,  Andrew 
Joyce  filed  another  bill,  which  he  styled  a  sup- 
plemental bill,  in  which,  after  stating  that  the 
trustee  had,  after  effort  made,  failed  to  sell 
tbe  said  partnership  real  estate,  it  was  alleged 
tbat  Patrick  White  had  died  seized  and  pos- 
sessed of  certain  real  estate,  and  it  was  asked 
tbat  a  decree  should  be  granted  ordering  the 
sale  of  such  real  estate.  To  this  bill  Mary 
White,  administratrix  of  Patrick  White,  de- 
deceased;  Francis  P.  White,  a  son  who  had  be- 
come of  age  since  the  filing  of  the  first  bill; 
Mary  8.  White,  widow,  James  R.  White, 
Lewis  C.  White,  and  Charies  A.  White,  minor 
children  of  Patrick  White,  deceased,  were 
made  defendants.  By  an  order  made  July  5, 
1882,  Mary  White,  the  mother,  was  appointed 
guardian  ad  litem,  and,  as  such,  she  oled  an 
answer  in  which  it  was  stated  that  said  Infant 
defendants  submitted  their  rights  to  the  pro- 
tection of  the  court.  Mary  White  and  Francis 
144]P.  White  filed  *an  answer  admitting  the 
allegations  of  the  bill.  The  result  was  a  decree 
dat^  Septemt)er  12, 1882,  ordering  a  sale  of 
tbe  real  estate  of  Patrick  White,  deceased. 

Without  repeating  the  history  of  the  subse- 
quent proceedings,  which  are  detailed  at  length 
in  the  statement  of  the  facts,  we  come  to  tbe 
bill  of  review  filed,  on  June  18, 1884,  by  the 
widow  and  children  of  Patrick  White,  by 
which  it  was  sought  to  set  aside  the  decree  of 
September  12, 1882.  The  bill  complained  of 
many  mistakes  of  fact  and  irregularities  in  the 
proceedings,  which  we  do  not  find  it  necessary 
to  notice.  What  we  do  deem  essential  allega- 
tions are  those  in  which  it  is  stated  that  the 
original  bill,  filed  on  November  29, 1871,  was  a 
bill  in  equity  brought  by  a  surviving  partner 
Yo  settle  tbe  affairs  of  the  co-partnership,  and 
tbat  tbe  bill  filed  May  24,  1882,  upon  which 
the  decree  of  September  12, 1882,  was  founded 
was  an  entirely  new  cause  of  a  different  char- 
acter and  nature  from  the  original  cause,  being 
a  bill  in  equity  bv  a  creditor  of  a  deceased 
debtor  against  bis  heirs,  infants  and  adults,  to 
subject  his  real  estate  to  the  debt  claimed  to  be 
due;  tbat  this  was  a  suit  under  the  act  of 
Maryland  of  1785,  chap.  72,  and  could  not 
properly  be  regarded  as  supplemental  to  tbe 
first  bill 

The  section  of  the  act  referred  to  is  in  tbe 
following  terms: 

**If  any  person  bath  died,  or  hereafter  shall 
die,  without  leaving  personal  estate  sufficient 
to  discharge  the  debts  by  him  or  her  due,  and 
shall  leave  real  estate  which  descends  to  a 
minor  or  person  being  idiot,  lunatic,  or  n<m 
eompo$  mentii,  or  shall  devise  said  real  estate 
to  a  minor  or  person  being  idiot,  lunatic,  or 
non  compos  mentis,  the  chancellor  shall  have 
full  power  and  authoritv,  upon  application  of 
any  creditor  of  such  deceased  person,  after 
summoning  such  minor  and  his  appearance  by 
ffuardian,  to  be  appointed  as  aforesaid,  and 
hearing  as  aforesaid,  and  the  Justice  of  the 
claim  of  such  creditor  is  fully  established,  if, 
upon  consideration  of  all  the  circumstances,  it 
■ball  appear  to  tbe  chancellor  to  be  just  and 
145] proper  that  such  debts  shall  be  *paid  by 
a  sale  of  such  real  estate,  to  order  the  whole  or 
|Mrl  of  the  real  estate  so  descending  or  devised 
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to  be  sold  for  the  payment  of  the  debts  due  by 
the  deceased." 

This  statute  was  considered  by  this  court  in 
the  case  of  Ingle  v.  Jonea,  78  U.  8.,  9  Wall. 
495  [19:  628],  and  it  was  held  that  '*it  makes 
tbe  proceeding  against  tbe  administrator  and 
tbe  heir,  when  the  latter  proceeding  is  neces- 
sary, entirely  independent  of  each  other.  The 
duties  of  the  administrator  are  confined  to  the 
personal  estate,  and  never  extend  beyond  it. 
If  that  be  insufficient  to  discharge  the  debts, 
and  it  be  necessary  to  resort  to  the  realty  of  the 
deceased  for  that  purpose,  a  proceeding  against 
the  heir  must  be  instituted.  In  that  event,, 
whatever  has  been  done  by  the  administi::^tor 
is  without  effect,  as  to  the  property  sought  ta 
be  charged.  A  judgment  against  the  admin- 
istrator is  not  evidence  against  the  heir.  The 
demand  must  be  proved  in  all  respects  as  if 
there  had  been  no  prior  proceeding  to  effect  ita 
collection,  and  the  statute  of  limitations  may 
be  pleaded  with  the  same  effect  as  if  there  had 
been  no  prior  recovery  against  the  personal 
representative." 

Upon  principle  and  authority,  we  thtnk  it 
clear  tbat  the  bill  filed  May  24.  1882.  seeking^ 
to  subject  the  real  estate  of  Patrick  White 
which  had  descended  to  bis  heirs  to  the  pay- 
ment of  debts,  was  essentially  a  new  proceed- 
ing, in  which  it  was  competent  for  the  heir» 
to  plead  tbe  statute  of  limitations.  Calling^ 
the  bill  a  supplemental  one  would  not  deprive 
them  of  that  right. 

Tbe  record  shows  that,  in  the  answer  put  in 
on  behalf  of  tbe  minors  who  were  defendants- 
by  the  guardian  ad  litem,  it  was  alleged  that 
"tbe  said  defendants  being  infants  of  tender 
years  submit  their  rights  to  tbe  protection  of 
tbe  court." 

It  is  immaterial  whether  tbe  effort  to  reach 
the  real  estate  in  tbe  hands  of  tbe  heirs,  by  u 
so-called  supplemental  bill  was  or  was  not  for 
tbe.purpose  of  escaping  from  the  operation  of 
the  statute  of  limitations.  Even  if  tbe  second 
bill  were  regarded  as  an  amendment  of  the  first, 
it  would  not  deprive  the  defendants  of  their 
ri&rht  to  plead  the  statute  of  limitations,  at  least 
in'equity.  Merehante  Bank  of  Newburyport  v. 
Sieten»on.  7  Allen,489.  ♦By  the  statute  in[  1 4^ 
force  in  the  District  of  Columbia  (Maryland 
A.ctR  of  1715,  chap.  23,  §  2)  the  action  was  bar- 
red in  three  years,  or  on  the  1st  day  of  June» 
1873.  Tbe  second  bill  was  filed  on  May  24» 
1882, nearly  nine  years  after  tbe  suit  was  barred. 

It  is  aufi^cient  to  say  tbat  it  was  tbe  duty  of 
tbe  court  to  give  tbe  minor  defendants  tbe 
benefit  of  the  statute.  Tbe  act  under  which 
the  proceedings  were  bad  provided  that  be- 
fore real  estate  which  bad  descended  to  minor 
heirs  could  be  sold  to  pay  debts  of  the  ances- 
tor, "it  shall  appear  to  the  chancellor  to  be 
just  and  proper  that  such  debts  should  be  paid 
by  a  sale  of  such  real  estate." 

The  answer  of  the  minors,  filed  by  the  guar- 
dian ad  litem,  craved  the  protection  of  the 
court: 

"The  answer  of  an  infant  being  expressed 
to  be  made  by  his  guardian,  the  general  reser- 
vation at  the  beginning,  the  denial  of  com- 
bination, toeether  with  the  general  traverse  ai 
the  conclusion,  common  to  all  other  answers, 
are  omitted.  The  reason  of  this  i»  that  an  in- 
fant is  entitled  to  every  benefit,  which  can  be 
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taken  by  exception  to  a  bill,  although  he  does 
not  make  such  reserTation,  oi  expressly  make 
the  exception.  He  is  considered  as  incapable 
of  entering  into  the  unlawful  combination;  and 
bis  answer  cannot  be  excepted  to  for  insuffici- 
ency; nor  can  any  admission  made  by  him  be 
binding."    Story,  Eq.  PI.  §  871. 

In  WHght  v.  Aftller,  1  Sandf.  Ch.  109,  it 
was  held  that  the  answer  of  an  infant  defen- 
dant by  his  guardian  ad  litem  is  not  binding 
upon  him,  and  no  decree  can  be  made  on  its 
admission  of  facts.  Where  relief  is  sought 
against  infants,  the  facts  upon  which  it  is 
founded  must  be  proved;  they  cannot  be  taken 
by  admission;  and  Wrottsley  v.  Bendish,  8 
P.  Wms.  286,  was  cited  to  that  effect. 

**Where  there  are  infant  defendants,  and  it 
is  necessary.in  order  to  entitle  the  complainant 
to  the  relief  be  prays,  that  certain  facts  should 
be  before  the  court,  such  facts,  although  they 
might  be  the  subject  of  admission  on  the  part 
of  the  adults,  must  be  proved  against  the  in- 
fant." 1  Daniel's  C.  P.  288;  MilU  v.  Denni$, 
S  John.  Ch.  p.  867. 

147]  *This  record  discloses  that  no  proof 
whatever  was  adduced  to  tiu^tain  the  allega- 
tions of  the  second  bill.  Thv;  admissions  of  the 
answers  were  solely  relied  on. 

It  is,  however,  contended  on  behalf  of  the 
tippellees  that  where  a  decree  is  signed  by  the 
court,  with  the  consent  of  the  party  or  of  his 
solicitor,  there  can  be  no  bill  of  review  except 
for  fraud  or  collusion;  that,  even  in  the  case 
of  infants,  a  decree  entered  with  the  consent 
of  their  solicitor  cannot  be  set  aside  except  on 
allegation  and  proof  of  fraud;  and  Walth  ▼. 
mttsh,  116  Mass.  877,  17  Am.  Rep.  162,  and 
Thompson  ▼.  McmteU,  95  U.  8.  898  [24:  484], 
arc  cited  to  that  effect 

To  bring  themselves  within  the  scope  of 
those  cases  the  appellees  assert  that  the  minor 
defendants  by  a  solicitor  of  record  consented 
to  the  decree  of  September  12, 1882.  This  is 
denied  by  the  appellants. 

The  issue  upon  this  question  is  found  in  cer- 
tain allegations  of  the  bill  of  review  and  in  the 
answers  thereto.  The  bill  alleges  that  the 
order  of  May  24,  1882,  giving  leave  to  the 
complainant  to  file  the  supplemental  bill,  and 
which  purports  to  have  been  passed  by  con- 
sent, was  in  the  handwriting  of  the  solicitor 
for  the  complainant;  that  the  order  of  July  5, 
1882,  appointing  Mary  White,  mother  of  the 
infant  defendants,  their  guardian  ad  litem  to 
answer  said  supplemental  bill,  does  not  show 
on  whose  motion  the  order  was  passed,  and 
the  order  was  in  the  handwriting  of  the  solici- 
tor for  the  complainant;  that  the  answer  filed 
on  July  12,  1882,  by  Mary  White  as  guardian 
ad  litem  was  so  filed  by  the  guardian  ad  litem 
without  an  attorney  or  solicitor,  and  was  en- 
tirely in  the  handwriting  of  the  solicitor  for 
the  complainant,  that  the  decree  of  Septem- 
ber 12,  1882.  appears  by  the  record  to  have 
been  passed  when  the  minor  defenddnts  were 
not  represented  by  any  attorney  or  solicitor. 

To  these  allegations  the  defendants  in  the 
bill  of  review  answer,  acknowledging  that  said 
orders  were  in  the  handwriting  of  the  solicitor 
for  the  complainant,  and,  as  respects  the  an- 
fswer  of  the  guardian  ad  litem,  thev  say:  "We 
Admit  the  said  answer  of  the  guanfian  ad  litem 
is  in  the  handwriting  of  the  solicitor  for  the 
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complainant,  as  alleged,  and,  in  further  i 
*we  are  advised  by  said  solicitor  that  [148 
he,  from  the  best  of  his  knowledge,  remem- 
brance, and  belief,  prepared  said  answer  at 
the  request  of  said  Mary  White,  guardian  ad 
litem  of  said  infant  defendants,  and  that  be- 
fore she  swore  to  and  filed  the  same  she  sab> 
mitted  the  sam'e  to  Mr.  Morris,  solicitor  of  rec- 
ord in  said  cause  for  said  defendants."    And 
thej  further  allege  that  *^we  are  advised  and 
believe,  and  so  believing,  say  that  said  cause 
was  beard  by  the  court,  on  the  statement  of 
facts  contained  in  the  papers  and  proceedings 
in  said  cause  given  to  the  court  by  solicitor  of 
complainant  and  the  said  defendants,  and  the 
decree  was  prepared  by  the  solicitor  of  com- 
plainant and  was  submitted  to  Mr.  Morris, 
solicitor  of  defendants  in  said  cause,  who,  oo 
betinlf  of  the  said  defendants,  consented  to  the 
same,  and  was  then  signed  by  the  coort;  sod 
in  further  answer  we  say  that  we  are  informed 
and  believe  that  Mr.   Morris  represented  as 
solicitor  on  the  hearing  of  said  cause  not  only 
the  infant  defendants  and  their  guardian  «tf 
litem,  but  also  represented  as  solicitor  in  said 
cause  the  said  Mary  White  and  Frauds  P. 
White." 

No  evidence  was  taken  by  either  party  oa 
this  question.  The  answers  can  scarcdr  bt 
regarded  as  responsive  to  the  allegations  of  tbs 
bill,  beyond  the  admissions  therein  contsined, 
that  the  orders  and  the  answers  of  the  guard iaa 
ad  litem  were  in  the  handwriting  of  the  sotid- 
tor  for  the  complainant.  The  remaining  state> 
ments  were  in  the  nature  of  avoidance,  and,  st 
anyrate,  only  profess  to  be  based  on  bearst^. 

When  we  resort  to  the  record  of  the  case  is 
which  the  supplemental  bill  was  filed,  aod 
which  forms  part  of  the  record  before  ui,  wc 
fail  to  find  any  evidence  that  the  infant  da 
fendants  were  represented  by  any  solicitor. 
The  answer  put  in  on  their  behalf,  and  ii 
which  their  rights  are  submitted  to  the  nroffc 
tion  of  the  court,  purports  to  be  filed  bj  ibt 
guardian  ad  litem,  and  ia  not  authenticated  bf 
the  signature  of  any  counsel  It  b  true  ibal 
a;  the  foot  of  the  decree  of  September  U, 
1882.  and  which,  it  may  be  obeervcd.  is  ool  t 
final  one,  but  merely  an  order  of  sale,  tberr  k 
the  following  entry:  "I  agree  to  the  forcgiK 
ing  decree.  M.F.  Morris,  soUdtor  for  defewi- 
ants." 

*But  it  is  by  no  means  a  necesniT  in  [149 
ference,  from  this  writing,  that  Mr.  Monii 
either  was  or  represented  himself  to  be  solicitor 
for  the  infants.  The  record  sbowa  that  wbca 
the  previous  order  of  May  24, 1882.  was  wtM 

S anting  leave  to  file  the  supplemental  bOl 
essrs.  Merrick  and  Morris  appeared  astolic^ 
ors  for  the  adult  defendants,  aod  cooseoted  is 
the  filing  of  such  bill.  But  it  cannot  be  dahacd 
that  they  thereby  represented  tbemselvet  to  bt 
entitled  to  represent  the  infants,  because  tbi 
bill  itself  shows  that  the  infanta  were  norepit' 
sented,  and  prayed  that  a  guardian  fltfttM 
should  be  appointed.  The  appointment  of  ibi 
guardian  was  subsequently  made  on  Mj^ 
1882,  when  first  the  infants  were  In  cooit  If 
the  infant  defendants  are  to  be  estopped  by 
the  consent  of  a  solicitor,  as  against  tbdriob- 
mission  of  their  rights  to  the  protrctioo  of  tbi 
court,  the  fact  that  they  were  actually  repf^ 
sented  by  a  solicitor  iboukl  ba  mads  to  sppcir 
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ehber  by  a  formal  eDtry  appearing  of  record, 
or  by  evidence  showing  such  fact  It  is  con- 
tended in  the  brief  of  Che  appellees  that  such  for- 
mal entry  was  made,  by  the  filing  of  a  prcBcipe 
s^ed  by  R.  T.  Merrick,  requesting  the  clerk 
to  enter  bis  appearance  for  the  defendants, 
and  it  is  said  that  it  is  well  known  that  Mr. 
Morris  was  Mr.  Merrick's  partner.  It  is 
enough  to  say,  that  this  appearance  by  Mr. 
Mernck  for  the  defendants  was  entered  on 
January  8,  1682,  several  months  before  the 
sapplemental  bill  was  filed.  It  would  be 
strange  reasoning  that  would  find  in  such  an 
appearance  any  right  to  appear  for  infant  de- 
fendants in  a  bill  not  yet  filed. 

Nor  can  it  be  safely  implied,  from  the  fact 
that  Mr.  Morris  styled  himself  as  solicitor  for 
the  defendants,  and  appeared  before  the  audi- 
tors as  such,  that  he  had  been  employed  to  act 
as  solicitor  for  the  infanta.  Such  conduct  was 
entirely  consistent  with  the  admitted  fact  that 
be  was  authorized  to  appear  for  the  adult  de- 
fendants. 

Without  pursuing  the  subject  further,  we 
reach  the  conclusion  that  the  court  below  erred 
in  dismissing  the  bill  of  raview  so  far  as  the 
minors  were  concerned,  and  that  the  decree 
should  be  modified  so  as  to  protect  their  inter- 
ests in  the  estate  which  they  inherited  from 
the  father,  Patrick  White. 
1  ISO]  *A  different  conclusion  is  necessary  as 
respects  Mary  White,  the  mother,  and  Francis 
P.  White,  the  adult  son.  The  record  discloses 
that,  on  July  12,  1882,  they  filed  a  joint  an- 
swer to  the  bill  filed  May  24,  1882,  in  which 
they  admitted  the  allegations  thereof;  and  on 
September  12,  1882,  their  solicitor,  Mr.  Mor- 
ris, consented  to  the  decree  of  that  date.  We 
perceive  no  proof  of  fraud  or  collusion  affect- 
ing them,  and  in  their  petition  of  November 
807  1888,  in  which  they  prayed  for  leave  to 
withdraw  their  answer,  they  do  not  aver  that 
they  were  induced  to  answer  as  they  did  by 
reason  of  any  misrepresentation  or  fraud  prac- 
ticed upon  them.  The  long  delay  of  six  years 
from  the  filing  of  their  answer,  and  of  more 
than  four  jrears  from  the  bringing  of  the  bill 
of  review,  is  not  satisfactorily  explained,  and, 
upon  well  settled  principles,  a  court  of  equity 
must  leave  them  in  the  position  in  which  they 
voluntarily  placed  themselves. 

The  decree  oj  the  court  below  is  reversed,  and 
the  cause  remanded  with  directions,  to  proceed 
in  accordance  with  this  question. 


WINFIELD  SCOTT    KEYES  and  Albert 

Arents,  Appts.^ 

THE  EUREKA   CONSOLIDATED    MIN- 
ING  COMPANY. 

(See  &  C.  Reporter's  ed.  lfiO-154.) 

Patented  intention — laches. 

L    Where  one  has  a  license  to  use  a  patented  in- 

Noix— Jj  to  latches:  when  a  good  defense^  see 
note  to  Felix  v.  Patrick,  86: 720. 

As  to  Unath  of  time  as  bar  to  relief  in  cases  of 
fraud;  statuu  of  limitatiunsas  a  plea  inequUy:  stale 
claims;  cases  of  undiscovered  fraud;  when  lacTies 
hars  remedy,  see  note  to  Hammond  v.  Hopkins,  86: 
136. 
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vention  'and  does  not  denv  the  validity  of  the 
patent,  the  remedy  oarainst  him  by  the  patentee 
for  its  use.  Is  an  ordinary  action  at  law,  over 
which,  if  no  diversity  of  citlzeDsbip  appears,  tiie 
CJ..8.  circuit  court  had  no  Jurisdiction. 
2.  An  unexplained  delay  of  seventeen  years  t# 
brinir  an  action  for  the  use>  by  defendant,  with 
plaintiffs*  knowledere,  of  a  patented  invention,  is 
such  lacbeM  as  disentitles  plaintiff  to  a  prelimin* 
ary  inlunction. 

8.  Where  an  employe  makes  an  invention  and 
puts  it  on  his  employer's  furnaces,  and  obtains  a 
patent  therefor  and  notlQes  his  employer  tbat  ho 
can  use  it  while  he  remains  iu  such  employment 
and  that  afterwards  he  would  require  him  to 
pay  what  others  had  to  pay  for  its  use.  this  is  an 
implied  license  to  use  the  invention  upon  tboso 
terms. 

[No.  228.] 

Argued  Apr,  15,  1895.    Decided  May  6,  1895, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California,  dismissing  a  suit  iu  equity 
bv  Winileld  Scott  Ke^es  «^  a^.  plaintiffs,  agiiinst 
The  Eureka  Consolidated  Mining  Company, 
defendant,  to  recover  for  the  infringement  of 
a  patent.  Affirm>ed. 
See  same  case  below,  45  Fed.  Rep.  199. 

^Statement  by  Mr,  Chirf  Justice  Ful-  [151 
ler: 

This  was  a  bill  in  eqoitv  filed  bv  appellants 
against  appellee  in  the  Circuit  Court  of  the 
united  States  for  the  Northern  District  of  Cal- 
ifornia to  recover  for  the  infringement  of  a 
patent  The  patent,  No.  121.385,  bears  date 
November  28,  1871,  and  was  issued  to  appel- 
lants as  joint  inventors,  the  invention  con- 
sisting of  a  method  of  tapping  or  withdrawing 
molten  lead  or  other  metals  from  a  smelting 
furnace.  The  bill  was  filed  October  29,  1883, 
and  contained  the  usual  prayer  for  an  injunc- 
tion, preliminarv  and  perpetual,  and  for  an 
accounting  for  damages  and  for  profits.  The 
subpoena  was  issued  on  that  day,  returnable 
December  8, 1888,  but  no  notice  was  given  of 
an  application,  nor  was  any  application  made, 
for  a  preliminary  injunction.  Appellee  an- 
swered January  7,  1889,  and  a  replication  was 
filed  on  the  fourth  of  the  following  February. 
No  question  was  made  as  to  the  validity  or 
construction  of  the  patent,  and  the  patent  does 
not  appear  in  the  record.  The  defenses  were, 
(1)  that  the  circuit  court  had  no  jurisdiction  of 
the  case  because  no  Federal  question  was  in- 
volved and  there  was  no  diversity  of  citizen- 
ship of  the  parties;  (2)  that,  even  if  there  was 
a  Federal  question  involved,  the  circuit  court 
as  a  court  of  equity  had  no  hiriadiction  of  the 
case  because  complainants  had  a  plain,  ade- 
quate, and  complete  remedy  at  law.  The  cir- 
cuit court,  Sawyer,  J.,  sustained  both  of  the 
defenses  and  dismissed  the  bill  (45  Fed.  Rep. 
199)  whereupon  the  case  was  brought  to  this 
court  on  appeal. 

Messrs.  Robert  E.  Foot  and  John  Flour- 
noy,  for  appellants: 

This  action  beinf|  for  an  injunction  and  an 
accounting  for  the  infringement  of  letters  pat- 
ent and  commenced  before  the  expiration  of 
the  patent,  and  the  defense  being  an  implied 
license,  the  patentees  are  entitled  to  have  their 
rights  under  the  patent  determined  in  a  court  of 
equity. 
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Hark   j.Wooiter,  119  U.  S.  822  (SO:  89C);  I 
JOerdUv.  Ben  net,  122U.  8.  71  m:  1074);  Lane 
^  E.  Co,  V.  Loeke,  150  U.  8.  194  (37:  1049). 

Acqtiieacence  is  not  im puled  to  a  palentee 
-wheu  tli«  iuf ringer  was  warned  to  iDfrinp:e  no 
more,  an  I  where  the  pRtcnt«>e  is  engaged  in 
otber  suits  to  determine  bis  rights  under  the 
patent.  After  notice  of  a  superior  right  a 
partj  proceeds  at  his  peril,  and  in  patent  custs. 
offer  notice,  use  is  an  act  of  piracy. 

Walker,  Patents,  §  506;  ^eibert  Cylinder  Oil 
Cup  Co.  V, Michigan  LuMcator  Ot).  84  Fed. Rep. 
86;  Qreen  v.  Fiench,  4  Banning  &  A.  Pat.  Cas. 
171;  American  Middlings  Purifier  Co,  v.  Chrii- 
Uan  4  Dill.  448. 

Messrs,  A.  B.  Browne,  «71  B,  Miller,  M.  M. 
Bstee,  and  D,  Friedenrieh,  for  appellee: 

The  existence  of  a  lien  is  a  complete  answer 
to  a  charge  of  infringement.  In  all  such  cases 
the  rights  of  the  parties  are  regulated  by  the 
usual  and  ordinary  rules  of  common  law  and 
•equi^,  Just  as  In  any  other  controversy,  and 
the  f^Kieral  courts  have  no  Jurisdiction  thereof 
as  cases  arising  under  the  patent  laws.  Resort 
must  be  had  to  the  state  courts. 

Wilson  V.  Sandford,  51 U.  8. 10  How.  99  (13: 
344);  United  States  y.Burns,79TJ.  S.  12  Wall. 
246  (20:  888);  BarteU  v.  Tilghman,  99  U.  S. 
W7  (25;  857);  AWright  v.  Teas,  106  U.  8.  618 
(27;  295);  DuU  Tile  Mfg,  Co,  v.  EyaU,  126  U, 
«.  46  (31:  683);  Feliz  v.  Sehamweber,  125  U.  8. 
454  (31:  687);  United  States  v.  Palmer,  128  U.  8. 
t^9  (82: 444);  Solomons  r.  United  States,  187  U. 
a,  842  (84: 667):  Marsh  r.  Nichols,  140  U.  8. 844 
<85:  418);  WhiU  y.  Rankin,  144  U.  8.  689  (86: 
578);  McKeeterY,  United  States,  14  Ct  a.  896. 
23  Pat.  Off.  Qaz.  15;?6;  Morse  Arms  Mfg,  Co, 
T.  United  Siate3,  16  Ct  CI.  296;  Solomons  t. 
United  States  21  Ct.  CI.  279;  WhiU  v.  Lee,  5 
Banning  &  A.  Pat.  Cas.  572;  Ketty  v.  Porter, 
17  Fed.  Rep.  519;  Bammaeher  y,  Wilson,  26 
Ped.  Rep.  239;  Consolidated  Middlings  Puri- 
fier  Co.  T.  Wolf,  28  Fed.  Rep.  815;  McCarty  d 
B.  Trading  Co,  v.  Glaenur,  80  Fed.  Rep.  887: 
Densmore  t.  Tanite  Co,  82  Fed.  Rep.  544; 
Seibert  Cylinder  Oil  Cup  Co,  v.  Detroit  Lubri- 
cator Co.  84  Fed.  Rep.  220;  Washburn  d  M, 
Mfg.  Co.  ▼.  Cincinnati  Barbed  Wire  Fence  Co, 
42  Fed.  Rep.  679;  Curran  t.  BudsaU,  20  Fed. 
Rep.  885;  Dunham  ▼.  Indianapolis  d  St,  L,  R, 
€o,  2  Banning  &  A.  827;  De  Witt  y,  Elmira 
Nobles  Mfg,  Co,  66  N.  Y.  459,  28  Am.  Rep.  78; 
Cltim  Y,  Brewer,  2  Curt.  506. 

But  conceding  for  argument's  sake  that  there 
was  no  license  shown,  still  the  circuit  court  as 
a  court  of  equity  had  no  Jurisdictiou  because 
appellants  had  a  plain,  adequate  and  complete 
remedy  at  law. 

Root  V.  Lake  Shore  d  M,  S,  R.  Co.  105  U.  8. 
216  (26:  984):  OelHchs  ▼.  Spain,  82  U.  8.  15 
Wall.  211  (21:  48);  Jteus  College  v.  Bltom,  8 
Atk.  262;  Armstrong  v.  Gilchrist,  2  Johns. Cas. 
480. 

Appellants,  by  their  own  showing,  were 
guilty  of  such  laches  as  to  disentitle  them  to  a 
preliminary  injunctiop. 

Bockholzer  v.  Eager,  2  8awy.  861;  McLaugh- 
lin ^  Peoples  R.  Co,  21  Fed.  Rep  574;  Magic 
Ruffle  Co,  Y,  Elm  City  Co.  14  Blntchf.  109; 
Sperry  y,  Logan,  8  Banning  &  A.  260;  United 
Nickel  Co.  ▼.  New  Borne  Sewing  Mach,  Co,  17 
Fed.  Rep.  528;  Laddv,  Cameron,  25  Fed.  Rep. 
«7;  Mundy  y.  Kendell,  23  Fed.  Rep.  591;  P^ 
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Mfg:  Co.  ▼.  Johnson,  40  Fed.  Bep.  584:  Sperry 
Y.  Ribbans.  8  Banning  ft  A«  261;  B^eOl  t. 
CraU,  L.  R.  1  £q.  888. 

"^Mr.  Ohi*f  Justice  FnUer  ddirered  [15S 
the  opinion  of  the  court: 

As  stated  by  the  circuit  court,  w1m&  ttii 
patent  was  applied  for  and  issued,  eonplaiB- 
ants  were  both  in  the  employment  of  the  de- 
fendant, one  as  superintendent  of  defeodant'a 
mine,  and  the  other  as  assayer  and  toielter  at 
the  mine  and  smelting  works,  each  leoeiriBg  a 
regular   salary.    While  thus   engaged    tSej 
made  the  invention  covered  by  the  patent,  aod 
on  April  19,  1871,  before  ttie  application  for 
the  patent,  put  the  improvement  on  tlie  ftr« 
furnace  of  defendant,  and  on  April  24,  tbe 
date  of  Uie  application,  put  it  on  tba  aeooMl 
furnace.    These  improvements  were  oootia- 
uously  used  iq  defendant's  works  from  that 
time  on  to  the  commencement  of  thia  soit. 
Complainant  Keyes  left  defendant's  emplqy- 
ment  8eptember  1,   1872,  and    comptatnaDt 
Areata  on  November  10,  1872.     They  were 
both  aware  of  the  use  of  the  improveoBeflt 
thereafter  and  down  to  the  time  the  suit  was 
commenced,  and  it  does  not  appear  that  Keyes 
had  any  communication  with  defendant  npoa 
that  subject,  but  complainant  Arents  nottfed 
defendant's  president  in  June,  1872.  that  the 
company  could  use  the  improvement  while  ha 
remained  in  its  employment,  but  that  aftv 
wards  he  would  require  the  company  to  pay 
what  others  had  to  pay  for  its  use.  aad,  sob' 
sequently  to  November  10,  1872,  Arents  at  va- 
rious times  made  demands  upon  the  company'f 
secretary  for  payment  for  the  use  of  the  nn- 
provement,  and  in  the  summer  of  1888  made  a 
similar  demand  upon  the  company's  presideaL 
Defendant  did  not  contest  the  valMity  of  ths 
patent  nor  deny  the  use  of  the  improfemeit, 
but  defended  on  the  ground  that  no  case  for 
equitable  Jurisdiction  was  presented  upon  tht 
facts;  and  that,  moreover,  it  clearly  appealed 
that  defendant  had  an  implied  license  to  ost 
the    invention  without    compensation  whili 
complainants  continued  in  its  employneac 
and  to  use  it  after  they  left  for  the  same  roy 
allies  charged  other  parties;    and.  therefore. 
*that  the  remedy  of  complainants  was  an  [  153 
ordinary  action  at  law,  over  which,  as  do  di 
versity  of   citizenship  appeared,  the  arcoit 
court  had-  no  Jurisdiction. 

We  think  from  an  examination  of  the  cri 
dence  that  the  circuit  court  waa  entirely  riibt 
in  its  conclusion  that  there  was  at  least  an  m 
plied  license  to  use  the  improvement  upon  tbf 
same  terms  and  royalties  fixed  for  other  par- 
ties from  the  time  complainants  left  def^ 
ant's   employment   while  defendant  was  ca 
titled  to  use  the  invention  without  paymeot  of 
any  royalties  during  the  continuance  of  Mck 
employment    And.  apart  from  that,  that  ibc 
decree  cannot  be  reversed  on  the  ffround  ttet 
the  circuit  court  erred  in  dismissing  the  bB 
because  when  it  waa  filed  oomplainaala  wfff 
not  entitled  to  any  relief  resting  on  groondi  « 
equity,  while  their  remedy  at  law,  then  sod 
thereafter,  was  plain,  adequate,  aod  compMc- 
The  Jurisdiction  in  equity  was  pred tested 
upon  the  right  to  an  injunction  **accordiBf  to 
the  course  and  principles  of  courts  of  equity." 
I  Rev.  Stat.  §  4921.    The  subpoena  was  imsA 
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and  serred  Octol)er  29,  1883,  returnable  on  the 
first  Monday  in  December,  which  was  Decem- 
ber 8.  1888.  The  patent  expired  November 
28,  1^,  between  the  day  of  service  of  sub- 
poena and  the  return  da^,  and  before  defend- 
ant was  required  to  or  did  file  its  answer. 

No  notice  of  an  application  for  a  preliminary 
in  junction  was  given,  nor  any  application 
made  therefor,  nor  was  there  any  showing  on 
the  pleading  or  otherwise  of  irreparable  injury 
to  the  complainants  by  the  continued  use  of 
the  invention  for  twenty  nine  days  after  the 
bill  was  filed  and  before  the  expiration  of  the 
patent.  8uch  a  contention  after  seventeen 
vears  of  use  bv  appellee  with  appellant's 
knowledge  would  have  been  absurd,  and  even 
if  appellants  had  applied  for  a  preliminary  in- 
junction before  the  return  day.  the  court 
would  have  been  justified  in  refusing  to  award 
it.  Obviously,  the  laches  of  appellants  were 
aucb,  upon  ibelr  own  showing,  for  the  delay 
was  unexplained,  as  to  disentitle  them  to  a 
preliminary  injunction,  as  ruled  by  Mr,  Justice 
Brewer,  when  circuit  judge,  in  McLaughlin 
T.  Peoples  R.  Co,  21  Fed.  Rep.  574,  and  by 
154]Judge  Btodgett  in  American  Cable  *R. 
Co,  V.  Chicago  City  R,  Co,  41  Fed.  Rep.  622. 
See  also  Keyes  v,  Pudflo  Smelt,  db  R^.  Co,  81 
Fed.  Rep.  560. 

This  record  discloses  that  the  invention  had 
been  used  for  more  than  seventeen  years  with 
^  knowledge  and  assent  of  appellants  and 
without  any  complaint  on  their  part,  except 
tbat  appellee  had  not  paid  royalties  after  com- 
plainants quit  its  employment.  This  beinsr  so 
Che  case  dearly  falls  within  Root  v.  Lake  Shore 
4tM.  S.  R.  Co.  105  U.  8.  189  [2«:  9751;  Cfark 
▼.  Wooster,  119  U.  8.  822  180:  392],  and  Lane 
4:  Hodley  Co,  t.  Locke,  150  U.  8.  198  [37: 
1049],  and  the  decree  was  fully  justified. 

In  Clark  v.  Wooster,  Mr.  Jvsfice  Bradley, 
delivering  the  opinion  of  the  court,  said:  *'As 
to  the  first  point,  the  bill  does  not  show  any 
apecial  eround  for  equitable  relief,  except  the 
prayer  for  an  injunction.  To  tbis  the  plain- 
tiff was  entitled,  even  for  the  short  time  the 
intent  bad  to  run,  unless  the  court  had  deemed 
n  improper  to  grant  it.  If,  by  the  course  of 
the  court,  no  injunction  could  have  been  ob- 
tained in  that  time,  the  bill  could  very  properly 
have  been  dismissed,  and  ought  to  have 
been.  But  by  the  rules  of  the  court  in  which 
the  suit  was  brought  only  four  days'  notice 
of  application  for  an  injunction  was  required. 
Whether  one  was  applied  for  does  not  appear. 
But  the  court  had  jurisdiction  of  the  case,  and 
could  retain  the  bill,  if,  in  its  discretion,  it  saw 
fit  to  do  so.  which  it  did.  It  might  have  dis- 
missed the  bill,  if  it  had  deemed  it  inexpedient 
to  irrant  an  injunction;  but  that  was  a  matter 
in  its  own  sound  discretion,  and  with  that  dis- 
cretion it  is  not  our  orovince  to  interfere,  un- 
less it  was  exercised  in  a  manner  clearly  il- 
legal." 

In  whatever  aspect  viewed,  we  see  no 
ground  for  disturbing  the  decree.  Decree  of- 
fxmed. 
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CATHOLIC  BISHOP  OP  NESQUAL-[155 
LY,  in  Washington  Territory,  -4ppX, 

t). 

JOH]S  GIBBON  BT  AU 

<8ee  8.  a  Ueporter's  ed.  156-178.) 

Jurisdiction  of  lajid  department — commissioner 
of  general  land  office— grant  of  land  to  mi^ 
sionary  stations, 

1.  Tn  the  adminirtration  of  the  pubUo  lands  the 
decision  of  the  land  department  upon  questions 
of  fact  is  conclusive,  and  only  questions  of  law 
are  reviewable  in  the  courts. 

2.  The  commissioner  of  the  General  Land  OfiBce, 
under  the  supervision  and  direction  of  the  Seo- 
retiiry  of  the  Interior,  has  the  entire  and  absolute 
administration  of  any  particular  grant  of  publlo 
land. 

2.  The  Act  of  Congress  of  Aug.  14, 1848,  which  con- 
firms the  title  to  lands,  not  exceedinR  six  hun- 
dred and  forty  acres,  **now  occupied  as  mi»ion« 
ary  stations"  in  a  territory,  confirms  only  the 
rights  flowinff  from  occupancy,  and  the  extent  of 
the  occupancy  is  the  limit  of  the  grant:  and  the 
occupancy  must  be  independent  and  separate* 
and  not  inferior  or  subordinate  to  that  of 
another. 

[No.  277.] 

Argued  Apr,  P,  10, 1896.  Decided  May  6, 1895. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Washington,  in  favor  of  the  defendant,  John 
T.  Qibt^D  et  al,,  dismissing  a  suit  brought  by 
the  Corporation  of  the  Catholic  Bishop  of 
Nesquaily,  in  Washington  territory,  for  a  de- 
cree of  title  to  480  acres  of  land,  at  Vancouver, 
in  said  territory,  held  as  a  military  reservation, 
and  a  surrender  of  possession  thereof,  to  plain- 
tiff. Affirmed, 
See  same  case  below.  44  Fed.  Rep.  821. 

Statement  by  Mr.  Justice  Brewer: 
In  section  1  of  the  Act  of  Congress  of  Au- 
gust 14, 1848,  establishing  the  territorial  (rov* 
ernment  of  Oregon,  is  the  following  proviso: 
"Provided,  also.  That  the  title  to  the  land, 
not  exceeding  six  hundred  and  forty  acres, 
now  occupied  as  missionary  stations  among 
the  Indian  tribes  in  said  territory,  together 
with  the  improvements  thereon,  be  confirmed 
and  established  in  the  several  religious  socie- 
ties to  which  said  missionary  stations  respect- 
ively belong."  9  Stat,  at  L.  828.  Oregon  as 
then  organized  included  all  that  region  west  of 
the  Rocky  Mountains  and  north  of  the  forty- 
second  degree  of  north  latitude,  part  of  which 
became  afterwards  the  territory  and  later  the 
state  of  Washington. 

In  February,  1887,  the  appellant,  as  plain- 
tiff, commenced  a  suit  in  the  District  Court  of 
the  Second  Judicial  District  of  Washington  ter* 
ritorv  against  the  defend  ants,  John  Gibbon.  T. 
M.  Anderson,  and  R.  T.  Yeatman.  In  the  bill 
then  filed  the  plaintiff  alleged  that  under  and 
by  virtue  of  the  foregoing  *proviso  it  wasl  156 
entitled  to  a  tract  of  6t0  acres,  at  and  adjacent 
to  the  present  town  of  Vancouver,  480  acres 
of  which  were  in  the  occupancy  of  the  defen- 

NoTE.— ^  to  pre-emption  rightSn  see  note  to 
United  States  v.  Fitzgerald,  10  785. 
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I 'ants  as  ofGcers  and  soldiers  of  the  United 
States,  who  held  the  same  us  a  military  reser- 
vation; and  the  prayer  was  for  an  injunction, 
a  decree  of  title,  and  a  surrender  of  possession. 
Under  the  direction  of  the  Attorney  General 
1  be  United  States  attorney  for  the  territory  of 
Washincrton  entered  the  appearance  of  the 
United  Stales,  and  filed  an  answer  in  behalf  of 
all  the  defendants.  While  the  case  was  pend- 
ing in  the  territorial  courts,  Washington  was 
admitted  as  a  state,  and  the  case  was  there- 
upon transferred  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Washington. 
In  that  court,  upon  pleadings  and  proof,  a  de- 
cree was  entered  in  favor  of  the  defendants 
dismissing?  the  bill.  44  Fed.  Rep.  321.  From 
such  decree  the  plaintiff  appealed  to  this  court. 

•  • 

MeuTM,  A.  H.  Garland,  H.  J.  May»  and 

RvfuB  C,  Oarland,  for  appellant: 

The  question  of  fact  is  one  which  the  Land 
Department  has  in  the  first  instance,  exclusive 
jurisdiction  to  determine,  and  its  Endings  are, 
m  that  partic  vilnr.  conclusive. 

But  mistake  of  law  committed  by  that  de- 
partment in  its  rulings  will  be  corrected. 

United  8taU$  v.  Minor,  114  U.  8.  233,  239- 
244  (2S:  110.  112, 114);  United  States  v.  nroek- 
morion,  98  U.  8.  61  (25:  93);  Vance v,  Burbank, 
101  U.  8.  619(25:931);  Steely.  St.  I^uis Smelt. 
A  Ref.  Co.  106  U.  8.  447  (27:  226);  Marquez  v. 
Fruine,  101  U.  8.  473  (25:800);  Moore  v.  Bob- 
bins,  96  U.  8.  630.  635  (24:  848,  850);  Sliepley 
V.  Cownn,  91  U.  8.  840  (23:  427);  Quinby  y. 
Conlan,  104  U.  8.  420  (26:  800);  United  States 
V.  /^<r,  106  U.  8.  196(27: 171);  Rectory. Gibbon, 
111  U.  S.  276  (28:  427);  Lee  y.  Johnson,  116  U. 
8.  48  (29:  570). 

The  title  vested  in  the  church  could  only  be 
divested  by  proper  proceedings  in  the  courts 
to^condemn  and  appropriate  Uie  land  to  need- 
ful military  uses  and  purposes. 

United  States  v.  Tichenor,  8  8awy.  162; 
Morrow  v.  Whitney,  95  U.  8.  656.  656  (24:  457. 
458);  United  -Sto/a  v.  Lee,  106  U.  8.  218,  223 
(27:  181,  182);  San  Francisco  Sat.  Union  v. 
Irwin,  28  Fed.  Hep.  710,  716;  United  States  v. 
Fitzgerald,  40  U.  8.  16  Pet.  421  (10:  790);  Wii- 
cox  V.  Jackson,  88  U.  8.  18  Pet.  618  (10:  271). 

By  refusing  to  approve  the  survey,  the  Land 
Department  has  it  in  its  power  to  perpetually 
prevent  appellant  from  acquiring  the  legal  title 
to  this  land. 

Mag^eire  v.  Tyler,  66  U.  8.  1  Black.  196  (17: 
137);  75  U.  8.  8  Wall.  661  (19:  323);  Langdeau 
V.  Banes,  88  U.  S.  21  Wall.  630  (22:  609);  Van 
Reynegan  v.  Bolton,  95  U.  8.  83  (24:  351); 
Snyder  t.  BickUs,  98  U.  8.  212,  213  (25: 101. 
102). 

It  was  a  grant  in  prmsenti,  though  the  land 
remained  to  be  identified. 

Sehulenberg  v.  Harriman,  88  U.  8.  21  Wall. 
60-63  (22:  555);  Hannibal  d  St.  J.  R  Co.  v. 
Smith,  76  U.  8.  9  Wall.  96  (19:699);  Wnght  v. 
Roseberry,  121  U.  8.  488  (80:  1089);  Branch 
y.  Mitchell,  24  Ark.  481;  United  States  v.  Min- 
neapolis  dN.W.  R,  Co.l  Minn,  127. 

Such  confirmatory  "proviso"  is  equivalent 
to  an  express  grant. 

Strother  v.  Lucas,  37  U.  8.  12  Pet.  454  (9: 
1154):  Ryan  ▼.  Carter,  98  U.  S.  78  (23:  807); 
Tameling  v.  Untied  St*ites  Freehold  d  Emigra- 
tion Co.  93  U.  a  644(23:  998);  United  Statesw. 
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MaxxceU  Land  Grant  Co.  121  U.  S.  3^  (aO: 
949). 

The  missionaries  were  not  required  any 
more  than  was  the  settler  under  the  donatioo 
law  to  actually  occupy  the  entire  track  gmotrd. 

United  States  v.  Tiehenor,  &8awy.  l,>4  15.V, 
Dalles  Cityy.  Missionary  Soe.  of  M.  E.  C/tvrrh, 
6Sawv.  1S3;  Perkins  v.  .yUler,  00  Tex  61; 
CAeale  v.  Cleaveland,  8  Nev.  4S5:  U.  a  Rev. 
Stat.  §  23^;  David  v.  Darid,  56  Ala.  51. 

Mr.  Holmes  Conrad,  Solicitor  Gen.,  for 
appellees: 

A  grant  to  a  religious  society  at  a  certaio 
place  may  be  sustained. 

Paielet  v.  Clark,  13  U.  8.  9  Crancb,  292  i^: 
735);  Watson  v.  Jones,  80  U.  8.  13  Wa!L  6^ 
(20:  666);  People  v.  Fvlion,  11  N.  Y.  9#; 
Methodist  Soc.  of  Georgetown  v.  Bennttt,  89 
Conn.  2U8. 

But  a  grant  to  a  religions  society  eenerallj 
is  void  for  indefiniteness,  it  not  being  a  charitj. 

A  court  of  equity  bas  no  jurisdictioo  ovvr 
the  subject  matter  of  this  suit. 

The  remedy  to  recover  the  possessioD  of  land 
is  at  law  in  ejectment. 

Frost  V.  Spitley,  121  U.  8.  552  (30: 10I0\; 
Lewis  V. Cocks,  90  U.  8.  28  WaU.  40C  (28: 70. 

In  the  courts  of  the  United  States  a  rM^terr 
in  ejectment  cannot  be  had  if  the  legal  titfe 
has  not  been  divested  from  the  United  States  by 
patent  or  othertiise. 

Langdon  v.  Sherwood,  \U  U.  8.  88  (81:  H5l 

The  fact  that  plaintiff  has  not  tbe  legal  title* 
and  that  it  cannot  ccmpel  the  i^^aance  of  a 
patent  by  tbe  United  Sutes  {United  ."^atea  v. 
Jones,  131  U.  8.  1  (88:  90»,  would  not  gm 
jurisdiction  to  a  court  of  equity  to  award  pi*> 
session  of  the  land. 

FushU  y.  Gregg,  113  U.  &  550  (38:  99$). 

Congress  has  not  conferred  upon  any  coart 
of  equity  power  to  enquire  into  any  equiutile 
rights  asserted,  cither  directly  or  indiPK^Ir, 
against  tbe  United  States,  but  bas  reserrtd  io 
itself  tbe  consideration  of  such  questions  tad 
the  power  to  dispose  of  them. 

Bonner  v.  United  States,  76  U.  &  9  Wall.  13i 
169  (19:  666,  667). 

If  tbe  legal  title  v^ted  by  tbe  pwrito  it 
question,  the  patent  would  not  be  the  fouoda- 
non  of  title,  but  simply  evidence  of  it,  and  tkt 
land  was  within  tbe  terms  of  tbe  Act. 

FVwicA  V.  i?Voii.93U.  8.  169.  170  (28  91t 
818);  Deseret  Salt  Co.  v.  Tarpey,  143  U.  a  851 
(35:  1002);  Langdeau  T.  Manes,  88  U.  S  SI 
Wall.  621  (22:  606). 

Plaintiff  cannot  acquire  title  agaioM  tte 
United  States  by  adverse  nossessioo. 

Lindsey  v.  Miller,  81  U.  8.  6  Pet.  6M  * 
588);  Burgess  v.  Gray,  57  U.  8. 16  How.  V»,  H 
(14:  839.  846). 

Mere  possession  without  title  will  not  e  top 
the  sovereign  power. 

DeBaroy.  United  States,  72  SJJ.  0  Wall  3». 
628  (18:  681,  688). 

Mr.  Justice  Brewer  delivered  tbe  opiatoa 
of  the  court: 

No  question  was  raised  in  tbe  pletdio£«  or 
otherwise  on  the  record  as  to  tbe  Jurisdictioii 
of  the  court  below  over  a  controversy  of  tl.t» 
character,  but  tbe  case  was  heard  and  dispowl 
of  by  tbe  circuit  oourt  on  tbe  merits  of  tto 
plaintiff's  claim.    It  bas  been  in  tike  Daoacr 
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argued  In  tbfs  court,  aod,  therefore,  waiving 
the  inquiry  whether  the  objection  to  the  juris- 
diction might  not,  if  seasonably  taken,  have 
compelled  a  dismissal,  we  shall  proceed  to  con- 
sider the  merits. 

In  this  case  a  lar^e  volume  of  testimony  has 
been  taken,  which  it  would  be  a  waste  of  time 
to  attempt  to  review  in  detail.  Notwithstand- 
ing some  conflict  in  minor  matters,  there  is 
little  difficulty  in  determining  what  was  the 
true  situation  of  affairs  at  Vancouver  at  the 
time  of  the  passa^  of  the  Act  of  1848.  To  a 
clear  understanding  of  that  situation,  a  brief 
historical  statement  of  preceding  events  is  nec- 
157]  cssary.  Some  *years  prior  to  1888  the 
Hudson  Bay  Company  had  established  a  trading 
post  at  Vancouver.  This  was  done  under  the 
Assumption  that  it  was  within  the  British  pos- 
sessicms.  In  and  about  this  post  were  gaxbered 
quite  a  number  of  employes  of  the  company. 
It  was  purely  a  trading  post,  with  the  build- 
ings, appurtenances,  and  employes  naturally 
attached  to  such  a  post  est  ablished  far  from 
civilization  and  in  the  midsv  of  the  Indian 
country.  Many  of  these  emploves  were  Cath- 
olics. In  the  year  1884- lb85  these  CHtholics 
forwarded  petitions  to  the  Bishop  of  Juiiopolis 
to  send  missionaries  to  them.  To  these  appli- 
ctttiuns  the  bishop,  on  June  6  and  8,  1835, 
made  responses  the  first  being  a  letter  to  Dr. 
McLaughlin,  of  the  Hudson  Bay  Company, 
reading  as  follows: 

••Sir:  I  have  received  last  winter  and  this 
spring  a  petition  from  certain  free  families,  es 
tablisbed  on  the  river  Willamette,  requesting 
the  help  of  missionaries  to  instruct  their 
children  ond  themselves.  My  intention  is  to 
use  all  my  efforts  to  procure  their  request  as 
soon  as  I  can.  I  have  no  priests  at  my  dis- 
posal at  Bed  river,  but  I  will  make  a  trip  to 
Eutope  this  year.  I  intend  to  make  it  my 
business  to  procure  these  free  people  and  the 
Indians  afterwards  the  means  of  knowine: 
God.  I  send  together  with  this  an  answer  to 
the  i)ctition  I  have  received.  I  request  that 
you  please  forward  it  to  them.  I  join  with  it 
some  catechisms  which  might  be  useful  to 
those  people  if  anybody  can  read  amoni;  them. 
Those  persons  say  they  are  protected  by  you. 
Please  induce  them  to  do  their  best  and  to  de- 
serve by  a  good  behavior  to  profit  by  the  favor 
they  asK.  i  have  the  honor  to  be.  sir, 
'*Your  most  humble  ob't  serv't, 

*'+  L  N.. 
'•Bishop  of  Juiiopolis. 
"June  6.  1885-Red  River." 

The  other,  enclosed  with  it,  commences  as 
follows: 

••To  all  the  families  established  on  the  Wil- 
lamette river  and  other  Catholic  persons  be- 
vond  the  Rocky  Mountains,  greeting  and 
benediction: 
158]  '"I  have  received,  my  dearest  brethren, 
your  two  petitions,thc  one  dated  8rd  July,  1884, 
and  the  other  28rd  February,  1885.  Both  ask 
for  missionaries  to  teach  you  and  your  child- 
ren. Such  a  request  from  people  deprived  of 
all  religious  help  could  not  fail  to  touch  my 
heart.  Indeed,  if  I  had  it  in  my  power  I 
would  send  you  some  even  this  year,  but  I 
have  no  priests  at  my  disposal  at  Red  river. 
1  must  get  some  from  Canada  or  elsewhere, 
which  requires  time.    I  will  give  it  my  atten- 
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tion  during  a  trip  I  am  goin^  to  make  in  Can* 
ada  and  Europe  this  year.  If  my  efforts  ar» 
successful  I  will  send  you  help  very  soon. 
My  intention  is  not  only  to  procure  to  you  and 
your  children  the  knowledge  of  God,  out  alsa 
the  numerous  Indian  tribes  among  which  you 
live.  I  exhort  you  meanwhile  to  deserve,  by 
a  good  behavior,  that  €rod  may  help  my  un- 
dertaking." 

Subsequently,  and  on  April  17,  1888,  the 
Bishop  of  Quebec  sent  Francis  Norbert 
Blanchct  and  Modeste  Demers  as  missionnriea 
into  this  region  giving  them  a  letter  of  instruc- 
tions, from  which  we  quote  the  following: 

"Instructions  for  Messrs.  Francis  Norbert 
Blanchet  and  Modeste  Demers,  priests,  ap- 
pointed missionaries  for  that  portion  of  the 
diocese  of  Quebec  which  is  situate  between  the 
Pacific  Ocean  and  the  Rocky  Mountains: 

"Ist.  They  must  consider  as  the  first  object 
of  their  mission  to  draw  from  barbarity  and 
the  disorders  which  follow  from  it  the  Indian 
nations  spread  in  that  country. 

**2d.  The  second  jobject  is  to  lend  their  serv- 
ices to  the  bad  Christians  who  have  there 
adopted  the  morals  of  the  Indians  and  live  in 
licentiousness  and  the  forgetfulncss  of  their 
duties. 

'•8d.  Convinced  that  the  preaching  of  the  gos- 
pel is  the  safest  means  of  obtaining  these  happy 
results,  they  will  lose  no  opportunity  of  in- 
culcating its  principles  and  its  maxims  either 
in  their  private  conversations  or  in  their  pub> 
lie  instructions. 

•*4th.  In  order  more  promptly  to  render 
themselves  useful  to  the  nations  of  the  country 
where  they  are  sent,  they  will  from  the  first 
moment  of  their  arrival  apply  themselves  to 
the  study  of  the  Indian  lauguages.  and  will  en- 
deavor to  *reduce  them  to  regular  prin-[159- 
ciples  so  as  to  be  able  to  publish  a  grammar  of 
them  after  some  years  of  residence. 

"5th.  They  will  prepare  for  baptism  with 
all  possible  haste  the  infidel  women  who  live 
in  a  state  of  concubinage  with  Christians,  in 
order  to  replace  those  irregular  by  lawful  mar- 
riages. 

*'6th.  They  will  apply  themselves  with  par- 
ticular care  to  the  Christian  education  of  the 
children,  establishing  for  that  purpose,  as 
much  as  their  means  will  afford  them,  schools- 
and  catechisms  in  all  the  villages  which  they 
will  have  occasion  to  visit. 

"9th.  The  territory  which  is  particularly 
assigned  to  them  is  that  which  is  comprised 
between  the  Rocky  Mountains  at  the  east,  the 
Pacific  Ocean  at  the  west,  the  Russian  posses- 
sion at  the  north,  and  the  territory  of  the 
United  States  at  the  south.  It  is  only  in  that 
extent  of  territory  that  thev  will  establish  mis- 
sions, and  it  is  particularly  recommended  to- 
them  not  to  form  any  establishment  on  th» 
lands  the  possession  whereof  is  contested  by 
the  United  States.  They  will  be  allowed, 
however,  in  conformity  with  the  indult  of  the 
Holy  See,  dated  February  28,  1836,  a  copy  of 
which  accompanies  the  present,  to  exercise, 
when  needed,  their  faculties  in  the  Russian 
possessions  as  well  as  In  that  part  of  the  Amer- 
ican territory  which  joins  their  mission.  As 
to  that  part  of  the  territory,  it  is  probable  that 
it  does  not  belong  to  any  of  the  dioceses  of  the 
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United  States,  but  if  the  missioDaries  were  in- 
formed that  it  is  a  part  of  some  diocese,  tbej 
-will  abstain  from  exercising  any  act  of  juris- 
diction there  in  obedience  to  the  indult  cited 
above  unless  they  be  authorized  to  it  by  the 
bishop  of  such  diocese. 

"]Oth.  As  to  the  place  where  they  will  fix 
their  principal  residence  it  will  be  on  the  river 
C/Owlitz  or  Kowiltyhe.  which  empties  into  the 
river  Columbia  on  the  north  side  of  this  last 
Tiver,  on  their  arrival  at  Port  Vancouver  they 
will  present  themselves  to  the  person  who  then 
Tepresents  the  honorable  Hudson  Bay  Com- 
pany, and  they  will  take  his  advice  as  to  the 
precise  situation  of  that  establishment. 
160]  ***llth.  They  are  particularly  recom- 
mended to  have  all  possible  regard  for  me  mem- 
■bersand.'employes  of  that  company  with  whom 
it  is  very  important  for  the  holy  work  with 
which  the^  are  charged,  to  be  constantly  in 
^ood  intelligence. 

"12th.  As  they  cannot  rely  entirely  upon  the 
resources  from  the  Association  for  Propaga- 
tion of  the  Faith,  established  a  year  ago  in  tbis 
diocese,  to  provide  for  their  sustenance  and 
the  construction  of  the  chapels  and  houses 
which  they  will  establish  in  various  places  of 
their  mission,  they  will  induce  the  white  inhab- 
itants and  the  nations  of  the  country  to  con- 
tribute for  these  objects  as  much  as  their  means 
^ill  allow  them. 


"14th.  The  territory  where  this  mission  1 
l)e  established  havine  been  annexed  by  the  in- 
<lu1t  of  the  28th  of  FebruHrv,  1886,  mentioned 
above  to  the  Territory  of  the  Northwest,  the 
apiritual  government  of  which  is  entrusted  to 
the  right  reverend  Bishop  of  Juliopolis,  the 
new  missionaries  will  correspond  as  regularlv 
as  possible  with  that  prelate,  whom  they  will 
also  inform  of  the  state  of  their  mission  and 
whose  orders  and  counsels  they  will  receive 
with  submission  and  respect." 

With  these  instructions  the  two  parties 
named  proceeded  to  the  territory  of  Oregon, 
and  arrived  at  Vancouver  on  November  24, 
1888.  The  former  of  the  two  was  still  living 
^hen  this  case  was  commenced,  and  his  testi- 
mony was  taken,  he  being  at  tlie  time  Arch- 
bishop of  Oretron  City.  He  testified  that  in 
•connection  with  his  associate  he  established  a 
Catholic  mission  station  at  Vancouver,  as  well 
as  two  or  three  other  places  in  Oregon;  that 
when  they  established  the  Vancouver  station 
there  were  many  Indians  in  the  neighborhood, 
and  that  they  did  a  great  deal  of  missionary 
work  among  them.  After  describinc  the  char- 
acter of  that  work,and  stating  that  the  mission- 
ary station  was  kept  up  from  the  year  1888  to 
the  fall  of  1844,  at  which  time  he  left  for  Eu- 
rupe  and  did  not  return  until  August,  1847,  he 
added  this  testimony: 

*'Int.  84.  From  1888  to  the  time  you  left 
Oregon  in  1844,  where  were  religious  services 
held  at  Vancouver? 

"Ans.  In  an  old  store  inside  the  pickets. 
161]    ♦••In(.  85.  Was  that  room  or  building 
dnring  that  time  used  for  any  other  than  reli- 
^ous  and  missionary  services  and  labors? 

**Ans.  It  was  used  only  for  Catholic  relig- 
ious services  and  missionary  labors. 

*'Int.  85^  State  who  attended  services  then 
In  that  building. 


'*Ans.  Servaota  of  the  Hudson  Bay  Com- 
pany, their  wives  and  children.  Indiana  of  tht 
place  and  neighborhood —  i>r.  McLaaghliA 
often  came — and  others. 

"Int.  86.  Before  1844  had  you  purchased  or 
obtained  any  place  or  building  at  Vancoaver 
outside  of  the  pickets  or  fort  of  the  H.  &  0^ 
for  any  purpose  whatsoever? 

*' Ans.  I  had  not  purchased,  but  had  obtaioed 
a  piece  of  ground  that  was  intended  for  the 
building  of  a  church  for  this  station.  The  com- 
pany was  not  wDling  to  sell;  that  piece  of 
ground  was  shown  to  me  from  the  aaw-mill 
west  and  including  the  present  site.  We  wert 
allowed  to  fence  it,  but  our  means  did  not  al- 
low us  to  do  so.  This  land  was  east  of  the 
present  Catholic  church  and  near  an  old  mill 
or  mills,  and  extended  thence  west,  bat  I  do 
not  well  recollect  now  how  far  west  it  came.  I 
think  the  church  now  stands  on  this  had. 
Before  I  left  for  Europe  I  recommended  Rev. 
M.  Demers  to  build  a  church  on  that  hmd. 

"Int.  87.  By  whom  was  this  land  shown  to 
you? 

**  Ans.  To  the  best  of  my  recollection  it  wis 
by  James  Douglas.  Esq.,  chief  factor  of  tbc 
company  and  governor  of  the  F.  V.  ia  ab^ 
sence  of  Dr.  McLaughlin. 

"Int.  88.  Did  you  or  not  before  leavhlfO^ 
egon  in  1844  purchase  any  building  at  Ysa- 
couver? 

"Ans.  Yes;  I  did,  from  one  of  the  oos- 
pany's  servants. 

"Int.  89.  What  building  and  for  what  pvr- 
pose? 

"Ans.  For  the  purpoae  of  teaching  ladiam 
and  the  Indian  women,  and  children  of  ths 
company's  servants  outside  the  fort 

"Int.  40.  State  whether  or  not  you  used  tkat 
building  as  a  place  for  the  iDstmctioo  of  tht 
Indians  at  Vancouver  and  in  its  vicinity. 

"Ans   Yes*  we  did 

"Int.  41.  When  did  you  hfoy  that  bdUiaf  t 

*"Ans.  I  think  in  1839  or  1840.         [109 

"Int.  42.  Was  it  in  use  by  you  for  the  mm 
purpose  up  to  the  time  you  left  Oregon  io  IMlf 

"Ans.  That  I  can't  say;  I  soppooe  it  wa^ 

"Int.  48.  On  your  return  to  Vancouver  k 
1847  in  what  condition  did  you  fled  this  wk^ 
sion  station,  and  who  was,  if  any  one,  is 
charge  as  the  missionary  priest? 

*'Ans.  I  found  the  mission  staUoo  iaehsiti 
of  Vicar  General  Demers. 

"Int.  44.  Where  were  the  reUgioQi  «rfte 
then  held? 

"Ans.  In  the  present  church  bolldiBf. 

"Int.  45.  Since  then  do  you  know  whether 
any  repairs  or  improvements  have  beea  sadr 
upon  this  building;  and,  if  yea,  by  whoa  nd 
when? 

"Ans.  I  have  been  told  that  some  np*^ 
have  been  made;  of  my  own  koow)ed|e  1 
know  repairs  have  been  made  of  late  vesn 
These  repairs  have  all  been  at  the  expeMe  «i 
the  Bishop  of  Nesqually. 

"Int.  46.  State  whether  or  not  there  wn  i 
Catholic  mission  station  at  Vancouver  aiBOBC« 
the  Indian  tribes  on  the  14th  day  of  Aofttfi 
1848. 

"Ans.  There  was;  Father  DHavaoe  wt»  ibe 
head  of  the  station.  He  was  appointed  tothii 
station  in  1847  by  me  after  my  arrival  tnm 
Europe.    Thit  part  of  the  country  was  oot  • 
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part  of  my  diocese,  but  it  was  under  my  juris- 
•diciiou. 

*1nt  47.  Was  it  the  same  missiooary  station 
joa  bad  founded  io  1888? 

"Ana.  It  was  the  same. 

"Int.  48.  Whether  or  not  there  has  been  a 
Catholic  church  and  service  here  since  then 

^IDtil  DOW. 

"Ans.  Yes,  sir." 

He  stated  that  no  Catholic  priest  was  ever, 
)'>'  contract  or  otherwise,  a  chaplain  to  the 
lludsoD  Bay  Company  at  Vancouver;  that  the 
iiudson  Bay  Company  granted  them  £100  per 
year  as  an  acknowledgment  of  their  services. 
]Be  further  testified: 

"Int.  72.    From  the  time  of  your  coming  to 
the  country  in  '88  to  the  fall  of  1844,  where 
-did  you  live  when  at  Vancouver? 
16^]    *"Ans.  Inside  of   the  pickets,  in   a 
^-oom  of  the  H.  B.  Co. 

"Int.  78.  State  whether  or  not  you  ever  paid 
4o  the  Co.  anything  for  your  board? 

"Ans.  Never. 

"Int  74.  State  whether  or  not  you  ever  of- 
fered topav  them  for  your  board? 

"Ads.  xes,  sir;  when  I  had  bought  that  lit- 
tle house  we  were  afraid  to  be  too  much  charge 
to  the  Co.  I  told  the  governor  we  would  live 
outside  and  pay  the  expense  of  our  living. 
The  answer  made  was  that  we  were  not  a  bur- 
den to  the  H.  B.  Co.  I  said  we  were  afraid 
'we  ^ere  troublesome  to  the  Co.  The  answer 
was  as  I  have  above  stated.  Tlje  Co.  or  its  of- 
^cers  were  very  kind  aod  generous  lo  us." 

Cross-examination  : 

"Int.  2.  In  1848  was  the  mission  in  posses- 
sion of  any  land? 

"Ans.  It  Was  in  possession  of  the  land  where 
the  church  is. 

"Int.  8.  From  what  source  did  it  get  that 
4and? 

"Ans.  From  Mr.  Douglas,  who  showed  me 
4he  place.  This  was  done  at  my  request,  that 
we  might  have  a  more  established  p)ace. 

"Int.  4.  Did  the  mi&sion  ever  acquire  any 
ti^ht  to  thfit  land  except  by  the  cousent  or  per- 
mission of  Mr.  Douglas? 

"Ans.  No;  it  did  not;  there  was  no  other 
way. 

*'lDt.  5.  Has  the  mission  ever  claimed  to 
exercise  ownership  over  any  part  of  the  land 
-except  that  on  which  the  church  is  built? 

"Ans.  No;  we  did  not,  except  what  granted 
for  the  church,  and  we  e}q)ected  to  have  a  deed 
for  the  land  from  the  Hudson  Bay  Co.  when 
the  Co,  could  give  one. 

"Int.  6.  In  1848  where  did  Mr.  Delevand 
•reside? 

"Ans.  Inside  of  the  pickets  of  the  H.  Bay 
€o. 

*In.  7.  Where  in  1849,  and  till  he  left?    . 

"Ans.  In  the  same  place. 

"Int.  8.  Did  you  or  any  other  priest  before 
1850  live  anywhere  about  Vancouver  except 
within  the  Co's  pickets? 

"Ans.  No,  sir. 

"Int.  9.  From  whom  did  you  buy  the  small 
iiouse  spoken  of  by  you  in  your  testimony? 
164]    *"Ans.  I  don't  recollect  the  name. 

"Int.  10.  Where  was  it? 

•'Ans.  West  of  the  fort. 

"Int.  11.  Did  not  the  company  own  all  the 
buiidiogs  occupied  by  its  servants? 
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"Ans.  I  think  not  They  belonged  to  tha 
servants  and  they  sold  them. 

"Int.  12.  Did  you  buy  any  land  with  the 
house? 

"No,  sir. 

"Int.  18.  Did  you  buy  anything  but  the  use 
of  the  house? 

"Ans.  I  bought  the  house. 

"Int.  14.  Did  the  company  know  you 
bought  it? 

"Ans.  I  suppose  they  did. 

"Int.  15.  How  much  did  you  give  for  it? 

"Ans.  Between  twenty  and  twenty-five  dol- 
lars. 

"Int.  16.  Who  erected  the  church? 

Ans.  The  Hudson's  Bay  Company  or  Mr. 
Douelass. 

"Int.  17.  Did  you  ever  pay  anything  for  its 
erection? 

"Ans.  No.  sir." 

We  have  quoted  thus  fully  from  the  test!- 
mony  of  this  witness,  because  of  his  early  and 
continued  relations  to  the  church  work  at  Van- 
couver, and  because  the  other  testimony  of- 
fered in  behalf  of  the  plaintiff  is  really  noth- 
ing more  than  in  corroboration  of  this  witness. 
It  discloses  very  clearly  what  was  the  charac- 
ter of  the  mission  establishment  at  Vancouver, 
what  its  occupation  was,  and  what  the  extent 
of  its  work  and  its  relation  to  the  Hudson  Bay 
Company. 

Under  the  treaty  of  June  15, 1846,  between 
the  governments  of  the  United  States  and 
Great  Britain  it  was  provided: 

"The  possessory  rights  of  the  Hudson's  Bay 
Company  and  of  all  British  subjects  who  may 
be  already  in  the  occupation  of  land  or  other 
property  lawfully  acquired  within  the  said  ter- 
ritory, shall  be  respected."    9  Stat,  at  L.  870. 

On  July  1,  1868,  another  treaty  was  con- 
cluded between  the  parties,  which,  reciting 
that  "it  is  desirable  that  all  questions  between 
the  United  States  authorities  on  the  one  hand, 
and  the  Hudson's  Bay  and  Puget's  Sound  Ag- 
ricultural Companies  on  the  other,  with  respect 
to  the  possessory  rights  and  claims  of  those 
*com panics, and  of  any  other  British  sub- [165 
jects  in  Oregon  and  Washington  territory, 
should  be  settled  by  the  transfer  of  those  rights 
and  claims  to  the  government  of  the  United 
States  for  an  adequate  money  consideration," 
provided  for  the  appointment  of  a  commission 
to  examine  and  decide  upon  all  such  claims. 
13  Stat,  at  L.  651.  This  commission  awarded 
$650,000  in  full  satisfaction  of  these  claims, 
which  award  was  accepted  by  the  United 
States,  and  on  July  11, 1870,  an  Act  was  passed 
by  Cont^ress.  making  an  appropriation  on  ac- 
count thereof.    16  Stat,  at  L.  886. 

In  May,  1849,  Major  Hathaway,  of  the 
United  States  army,  with  a  company  of  sol- 
diers, arrived  at  Vancouver  and  rented  from 
the  Hudson  Bay  Company  buildings  for  quar- 
ters for  bis  troops,  and,  with  the  consent  of 
the  company,  established  a  camp  upon  the 
land  in  dispute.  In  October,  1^50,  Colonel 
Loring.  commanding  the  United  States  troops 
at  that  place,  issued  a  proclamation  creating 
a  military  reservation  four  miles  square,  with 
definite  boundaries,  and  including  this.  land. 
This  proclamation  declared  the  reservation  to 
be  sub.iect  only  to  the  temporary  possessory 
rights  of  the  Iiudson  Bay  Company,  and  that 
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all  improYements  witbin  the  limits  of  the  re* 
servatioD  would  be  appraised  and  payment  re- 
commended. On  December  8,  1854,  Colonel 
Bonneville,  commanding  officer  at  Vancouver, 
pursuant  to  instructions  from  the  Secretary  of 
War,  and  in  conformity  to  an  Act  of  Congress, 
approved  February  14. 1858  (10  Stat,  at  L.  159) 
reduced  the  area  of  the  reservation  to  640 
acres,  caused  the  same  to  be  surveyed,  and 
new  boundaries  marked.  At  the  same  time 
the  buildings  and  improvements  on  the  reser- 
vation, including?  the  Catholic  church,  were 
appraised  by  a  board  of  military  officers.  On 
May  16.  1853,  the  plaintiff  asserted  its  claim 
to  the  land  by  filing  a  notice  thereof  with  the 
surveyor  general  of  Oregon  territory.  This 
application  was  followed  up  by  proceedings  in 
the  land  department,  which  resulted  in  a  final 
decision  by  the  Secretary  of  the  Interior  on 
March  11,  1872,  sustaining  the  claim  of  the 
plaintiff  to  a  small  tract  of  land  (less  than  half 
an  acre)  upon  which  the  building  used  as  a 
church  was  situated,  and  denying  it  as  to  the 
160]n>st  of  the  land.  On  the  15th  *of  Janu- 
ary, 187i<,  the  President  approved  a  final  survey 
ana  plat  of  the  military  reservation,  confirmed 
the  previous  action  of  the  War  Department, 
and  declared  the  reservation  to  be  duly  set 
apart  for  military  purposes. 

Upon  these  facts,  it  mav  well  be  doubted 
whether  the  decision  of  the  Secret&ry  of  the 
Interior  is  not  conclusive.  The  Act  of  Con- 
gress purports  to  confirm  **  the  title  to  the 
land,  not  exceeding  six  hundred  and  forty 
acres,  now  occupied  as  missionary  stations. ' 
It  is  a  question  of  fact  whether  there  was  at 
Vancouver  a  missionary  station,  and  also  a  like 
question,  if  one  existed,  how  much  land  it  oc- 
cupied. The  rule  is  that  in  the  administration 
of  the  public  lands  the  decision  of  the  land  de- 
partment upon  questions  of  fact  is  conclusive, 
and  only  questions  of  law  are  reviewable  in 
the  courts.  Johnson  v.  lowsley,  80  U.  8.  18 
Wall.  72  [20:485);  Warren  v.  Van  Brunt,  86 
U.  S.  19  Wall.  646  [23:  2\9]:S/teplepY,  Cowan, 
91  U.  8.  380  [23:  424];  Moore  v.  Bobbins,  98  U. 
8.  5S0  [24:  8481:  Marquez  v.  Friibie,  101  U.  8. 
473  [25:  800j;  Vances.  Burhank,  101  U.  8.  514 
[25:  9291;  (hiinby  v.  (Jonlan,  104  U.  8.  420  [26: 
800J;  St.  Louis  Smelt.  <fe  Bef,  Co.  v.  Eemp, 
104  U.  8.  686  [26:  875];  SUel  v.  St.  Uuis 
Smelt,  d  Btf.  Ci?.  306  Q.  8.  447  [27:  220]; 
Baldmn  v.  Stark,  107  U.  8.  468  [27:  5261; 
United  States  v.  Minor,  114  U.  S.  238  [29: 
110];  Lee  v.  Johnson,  116  U.  8.  48  [29:  570]; 
Wright  v.  Boseberry,  121  U.  8.  488  [80:  10891; 
Oragin  ▼.  Powell.  128  U.  8.  691  |82:  666]; 
Knight  v.  Vuitfd  land  Asso.  142  U.  8.  161 
[86:  9741;  United  States  v.  California  d  0. 
land  Co.  148  U.  8.  31  [37:  8541;  Barden  v. 
yotth^n  Pae.  B.  Co.  154  U.  8.  288-827  [88: 
993.  1001]. 

While  there  may  be  no  specific  reference  in 
the  Act  of  1848  of  questions  arising  under  this 
grant  to  the  land  department,  yet  its  admin- 
istration comes  within  the  scope  of  the  general 
gowers  vested  in  that  department.  Revised 
tatufos.  section  441,  reads:  **  The  Secretary 
of  the  Interior  is  charpred  with  the  supervision 
of  public  business  relating  to  the  following 
•ubjccts:  .  .  .  Second.  The  public  land?,  in- 
cluding mines."  And  section  458  provides 
that  "the  Commissioner  of  the  Qeoeral  Land 
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Office  shall  perform,  under  the  directioo  of 
the  Secretary  of  the  Interior,  all  exectitive 
duties  appertaining  to  the  surrey  and  sale  of 
the  public  lands  of  the  United  Slates,  or  in  any- 
wise respecting  such  public  lands,  and.  also, 
such  as  relate  to  private  claims  of  land** 

*Ref erring  to  this  latter  section,  and  [167 
particularly  the  clause  *'onder  the  direcuoo  of 
the  Secretary  of  the  Interior."  it  was  said  by 
Mr,  Justice  Lamar,  speaking  for  the  court  uk 
Knight  v.  United  Land  Asso.  142  U.  8. 161. 
177  [35:  974.  978]:    '*It  means  that,  in  the  im- 
portant matters  relating  to  the  sale  and  dicpo- 
sition  of  the  public  domain,  the  surveying  of 
private  land  claims  and  the  issuing  of  pateou 
thereon,  and  the  administration  of  the  irusu 
devolving  upon  the  government,  by  reason  of 
the  laws  of  Congress  or  under  treaty  siipola- 
tions,  respecting  the  public  domain,  the  S<^ 
retary  of  the  Interior  is  the  au pervitin);  a^rot 
of  the  government  to  do  justice  to  all  claiin- 
ants  and  preserve  the  rights  of  the  pc-ople  of 
the  United  States."    See  also  Barden  x.  S-  riA- 
em  Pae.  B.  Co.  154  U.  8.  288  [38:  992'.  awl 
cases  cited  in  the  opinion.     It  may  be  bid 
down  as  a  general  rule,  that  in  the  ah»o<^  of 
some  specific  provision  to  the  contran  io  re- 
spect to  any  particular  grant  of  publfc  Uod, 
its  administration  falls  wholly  and  absotu'dr 
within  the  jurisdiction  of  the  CommisMooc-r  of 
the  General  Land  Office,  under  the  supervis- 
ion and  direction  of  the  Secretary  of  tbc  In- 
terior.   It  is  not  necessary  that  with  eacb  rrmct 
there  shall  go  a  direction  that  its  ad  minikin- 
tion  shall  be  under  the  authority  of  ibe  had 
department.    It  falls  there  uolest  there  is  ex- 
press direction  to  the  contrary. 

But  the  contention  of  the  plaintiff  is  Uul 
there  was  error  in  the  construction  of  ibe 
statute  and  in  respect  to  a  matter  of  Uw.  It 
not  only  -concedes,  but  also  insists,  thai  tk» 
award  to  the  plaintiff  of  the  ground  upoa 
which  the  church  was  situated  amounts  to  a 
determination  by  the  land  depaciment  tbai 
there  was  at  the  date  of  the  Act  a  Catbo!ic 
mission  at  Vancouver,  and,  reiving  opoo  tW 
authorities  we  have  quoted,  it  claims  that  toc^ 
determination  is  conclusive  aa  to  that  fact,  U 
insists  further,  that  the  grant  made  by  tbt 
proviso  was  of  640  acres;  and  says  that  tbc  rs- 
istence  of  a  Catholic  mission  having  ben  t>a 
matter  of  fact  conclusivelv  eatablisbed.  eotitk* 
the  plaintiff  as  a  matter  of  law  to  the  ^acna 
surrounding  the  mission.  We  do  not  so  under 
stand  the  terms  of  the  grant.  It  is  not  i  grut 
certain  of  640  acres.  The  language  is  "not  tv 
ceeding  640  acres. "  This  places  a  limit  ia  am 
beyond  which  the  grant  may  not  go.  bat  dnf» 
not  define  what  is  *gntnted.  For  ibat  wej  16^ 
must  look  elsewhere  in  the  proviso,  and  tbf  de 
scription  is  partly  found  in  tl»e  words  "oowo^ 
cupied."  This  is  not  a  grant  new  aad  %\mM^ 
of  so  many  acres,  but  a  confirmation  of  rif^t* 
fiowinff.  or  supposed  to  flow,  from  occupaarr 
In  Missionary  Soe.  at  the  M.  B.  Ckyrek  t.  JW 
les,  107  U.  8.  886  [27:  545],  this  very  qoe**  •• 
was  before  the  court  for  coosideratioQ  Tti^ 
facts  in  that  ca^te  were  that  in  1836  the  MHkn^ 
dist  Episcopal  Church  established  a  mi««i>iitn 
station  at  The  Dalles,  in  Oregon.  In  imTilirf 
church  transferred  ibe  station  to  the  Amnicta 
Board  of  Commissioners  for  Foreim  Mw^w. 
The  American  Board  continued  in  occupaiv* 
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for  a  short  time,  but  ooe  of  its  mi<)si()Darios 
liaviDg  beeo  murdered  by  the  luaiuDs,  it. 
through  fear  of  ludian  hostility,  temporarily 
ai  least  abaudoued  the  mission,  and  at  the  date 
of  the  passage  of  the  Act  of  August  14,  1848, 
ihere  was  no  missionaries  at  The  Dalles,  and 
no  statioD  in  actual  occupancy.  The  next  year 
the  American  Board  restored  the  station  to  the 
Methodist  Episcopal  Church,  and  in  June, 
1850,  the  latter  caused  a  survey  to  be  made  of 
"640  acres,  for  the  purpose  of  a  claim  under 
cbis  proviso.  The  court  held  that  the  claim  of 
the  applicant  could  not  be  sustained,  saying, 
-after  'referring  to  the  Act:  "The  words  are 
*DOw  occupied.'  To  occupy  means  to  hold  in 
possession;  to  hold  or  keep  for  use;  as  to  oc* 
-cupy  an  apartment  Webster's  Dictionary. 
The  appellant  contends  that  this  Act  confers 
title  on  it  for  lands  which  it  did  not  occupy  at 
the  date  of  the  Act,  but  which  it  had  volun- 
tarily abandoned  eleven  months  before,  and 
the  occupancy  of  which  it  nev^r  resumed, 
-either  for  missionary  or  any  c»her  purposes. 
^ot  even  a  liberal  constructioD  would  support 
«ucb  a  claim." 

From  this  it  appears  that  there  must  be  oc- 
cupancy, and  the  extent  of  the  occupancy  is 
one  limit  of  the  grant.  This  occupancy  must 
be  independent  and  separate,  and  not  inferior 
^nd  subordinate.  It  must  be  an  occupancy  in 
one's  own  nght,  and  not  under  and  dependent 
4ipon  another. 

This  Act  of  Congress  is  not  exceptional  in 
Its  character  but  in  line  with  the  general 
<'Ourse  of  legislation  in  respect  to  the  settle- 
ment and  development  of  our  western  terri- 
tories. The  pioneer  has  always  been  regarded  as 
1 0$> Jon  titled  to  favorable  ^consideration,  and 
while  his  occupancy  has  not  been  deemed  of 
itself  sulticient  to  establish  title  to  the  soil, 
yvt  it  has  been  held  to  give  him  certain  posses- 
sory rights  which  are  the  subject  of  contract, 
4ind  create  a  superior  equity  in  respect  to  the 
jicquisition  of  title.  Lamb  v.  Datenport,  85 
V,  8.  18  Wall.  807  [21:  759]  illustrates  this. 
Id  early  days  one  Lownsdale  settled  upon  a 
tract  of  land  in  Oregon,  on  which  is  now  the 
•city  of  Portland.  Certain  transactions  were 
had  between  him  and  others  in  respect  to  that 
land  prior  to  the  acquisition  of  title,  and  the 
validity  of  those  transactions  \7as  the  subject- 
matter  of  this  litigation,  and  in  respect  thereto 
the  court  said,  on  page  814: 

*•  Of  course,  no  legal  title  vested  In  anj  one 
by  these  proceedings,  for  that  remained  in  the 
United  States—all  of  which  was  well  known 
:aDd  undisputed.  But  it  was  equally  well 
^nown  that  these  possessory  rights,  and  im- 
provements placed  on  the  soil,  were  by  the 
policy  of  the  government  generally  protected. 
~80  far,  at  least,  as  to  give  priority  of  the  right 
to  purchase  whenever  the  land  was  offered  for 
-sale,  and  where  no  special  reason  existed*  to 
the  contrary.  And  though  these  rights  or 
-claims  rested  on  no  statute,  or  any  positive 
promise,  the  general  recognition  of  them  in 
the  end  by  the  government,  and  its  disposition 
to  protect  the  meritorious  actual  settlers,  who 
vrere  the  pioneers  of  emigration  in  the  new 
territorie8,gave  a  decided  and  well  understood 
yalue  to  these  claims.  They  were  the  subjects 
of  bargain  and  sale,  and,  as  among  the  parties 
to  such  contracts,  they  were  valid.    The  right 
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I  of  the  United  States  to  dispose  of  their  owq 
property  is  undisputed,  and  to  make  rules  by 
which  the  lands  of  the  government  may  be 
sold  or  given  away  is  acknowledged;  but, 
subject  to  these  well  known  principles,  parties 
in  possession  of  the  soil  might  make  valid 
contracts,  even  concerning  the  title,  predicated 
upon  the  hypothesis  that  they  might  thereaf- 
ter lawfully  acquire  the  title,  except  in  cases 
where  Congress  had  imposed  restrictions  on 
such  contracts  ** 

Rector  v.  Gibbon,  111  U.  S.  270  [28:  427],  is 
even  more  closely  in  point.  In  that  case,  three 
parties,  Rector,  Hale,  and  Gaines,  had  for  a 
scries  of  years  claimed  lands  adjacent  to  the 
Hot  Springs,  in  the  state  of  Arkansas.  Finally, 
in  a  suit  which  came  to  this  *court.  [170 
Hot  Spnnffs  Cases,  92  U.  S.  698  [23:  691],  it 
was  adjudged  that  neither  of  these  claimants 
had  any  title  to  the  land,  but  that  it  still  re- 
mained the  property  of  the  United  States. 
Subsequently  an  Act  was  passed  (19  Stat,  at  L. 
877)  for  a  survey  of  the  tract  and  the  platting 
of  the  same  into  lots  and  blocks,  and  provid- 
ing that  the  commissioners  appointed  to  make 
the  survey  and  plat  should  *'  finally  determine 
the  right  of  each  claimant  or  occupant  to  pur- 
chase the  same,  or  any  portion  thereof,  at  the 
appraised  value,  which  shall  be  fixed  by  the 
commissioners."  One  Ballantine  was  in  occu- 
pation of  certain  premises  under  a  lease  from 
Rector,  one  of  the  claimants.  The  commis- 
sioners awarded  the  right  of  purchase  to  Bal- 
lantine, but  this  court  held  such  award  erro- 
neous, and  that  the  right  of  purchase  was  in 
Rector,  the  landlord,  the  court  saying,  on  page 
283: 

'*Thc  government  did  not  treat  him  and  the 
other  claimants  as  wanton  intruders  on  the 
public  domain,  for  then  it  might  have  ejected 
them  by  force.  Instead  of  that  it  auihorized 
proceedings  for  a  judicial  ascertainment  of  the 
merits  of  their  respective  claims.  The  Act  of 
1877  embraces,  therefore,  under  the  designa- 
tion of  claimants  and  occupants,  those  who 
had  made  improvements,  or  claimed  posses- 
sion under  an  assertion  of  title  or  a  right  of 
pre-emption  by  reason  of  their  location  or  set- 
tlement. It  was  for  their  benefit  that  the  Act 
was  passed,  in  order  that  they  should  not  en- 
tirely forfeit  their  claims  from  location  or  set- 
tlement and  their  improvements,  but  should 
have,  except  as  to  the  portions  reserved,  the 
right  of  purchase.  Parties  succeeding,  by 
operation  of  law  or  by  conveyance,  to  the  pos- 
session of  such  claimants  and  occupants, 
would  succeed  also  to  their  rights.  But  lessees 
under  a  claimant  or  occupant,  holding  the 
property  for  him,  and  bound  bj  their  stipula- 
tion to  surrender  it  on  the  termination  of  their 
lease,  stand  in  no  position  to  claim  an  adverse 
and  paramount  ri^ht  of  purchase.  Their  pos- 
session is  in  law  his  possession.  The  contract 
of  lease  implies  not  only  a  recognition  of  his 
title,  but  a  promise  to  surrender  the  possession 
to  him  on  the  termination  of  the  lease.  They, 
therefore,  whilst  retaining  possession,  are  es- 
topped to  deny  his  rights,  filighi  v.  Boehu* 
ter,  20  U.  8.  7  Wheat.  536  [5: 516J. 

♦**  This  rule  extends  to  every  person  [171 
who  enters  under  lessees  with  knowledge  of  the 
terms  of  the  lease,  whether  by  operation  of 
law   or  by   purchase  and  assignment.    The 
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lessees  in  this  case,  and  those  deriving  their 
interest  under  tbem,  could,  therefore,  claim 
nothing  against  the  plaintiff  hy  virtue  either 
of  their  possession,  for  it  was  in  law  his  pos- 
session, or  of  their  improvements,  for  they 
were  in  law  his  improvements,  and  entitled 
him  to  all  the  benefits  they  conferred, whether 
b}*  pre-emption  or  otherwise." 

So,  in  the  Act  before  us»  Congress,  recog- 
nizing certain  possessory  rights,  flowing  from 
occupancy,  made  a  donation  to  the  occupant 
of  the  premises  so  occupied  to  the  extent  of 
not  exceeding  640  acres.  That  this  was  a  do- 
nation instead  of  a  grant  of  the  right  to  pur- 
chase is  immaterial.  The  donation  feature 
was  inserted  because  of  the  benefits  supposed 
to  flow  from  the  religious  work  of  the  mis- 
sion, and  proceeded  upon  the  same  principle 
that  exempts  from  taxation  the  property  of 
religious  organizations.  But  the  occupancy 
which  was  contemplated  was  an  independent 
occupancy^-one  exercised  by  the  mission  in 
its  own  right.  No  such  occupation  appears 
here.  The  real  occupant  was  the  Hudson  Bay 
Company;  it  had  the  possessory  right.  It  had 
been  in  occupation  long  before  the  coming  of 
the  two  missionaries,  and  whatever  occupa- 
tion the  mission  station  had  it  was  under  and 
by  permission  of  the  Hudson  Bay  Company. 
It  was  no  more  than  a  tenant  at  will  or  by 
sufferance.  The  United  States,  by  treaty 
prior  to  this  act,  guaranteed  to  protect  the 
possessory  rights  of  the  Hudson  Bay  Com- 
pany, and  it  cannot  be  supposed  that  it  in- 
tended by  this  Act  to  ignore  those  rights  and 
grant  away  the  land  to  those  who  occupied 
under  it  and  simply  by  its  sufferance.  If  it 
be  said  that  by  giving  permission  to  the  pur- 
chaser to  build  a  church  and  occupy  it  the 
Hudson  Bay  Company  vacated  and  surren- 
dered its  own  possession,  it  only  did  so  to  the 
extent  of  the  ground  actually  occupied  by 
such  church  and  buildings.  So,  if  the  award 
by  the  Secretary  of  the  Interior  is  a  decision 
that  there  was  in  fact  a  Catholic  mission  at 
Vancouver,  it  is  also  a  decision  of  the  further 
fact   that  its  occupation  was  limited  to  the 

1 7  21  tract  awarded.  There  *is  nothing  in  the 
recora  to  impeach  his  action, and  if  the  question 
were  an  open  one,  and  to  be  tried  de  novo, 
there  is  In  the  record  no  sufl9cient  testimony  to 
iustify  any  other  conclusion.     The  situation 

18  not  dissimilar  to  that  which  would  arise  if 
some  religious  organization  should  come  into 
the  city  of  Washington  and  acquire  title  to  a 
certain  lot,  and  erect  thereon  a  building.  No 
one  would  think  of  saving  that  thereby  it  be- 
came the  occupant  of  the  city.  Its  occupa- 
tion would  be  limited  to  the  lot  it  bought  and 
placed  its  building  upon. 

These  considerations  are  decisive  of  this 
case. 
Uu  decree  <^  the  circuit  court  i$  affirmed, 


JANE  M.  TEALL  et  al.,  ApfU., 

V, 

A.  SCHRODER 


(See  8.  a  Beporter*8  ed.  ITB-imi 

Notice   hy   reeord^-prfeumption  of  titlt    ad 
verse  poMeeeeion—^tatutet  oj  UmUatiame, 

1.  Parties  interested  are  cbarired  'with  knovkdce 
of  ooDveyances  of  land  from  the  time  xhtj  we 
placed  on  record. 

2.  Whenever  one  claims  propertr  as  owner  ar>i 
exercises  acts  of  oimershipover  it,  acqoenMM)*^! 
and  without  objection  by  those  most  deeply  it»> 
terested.  until  the  statute  of  limitation*  hw  run. 
the  presumption  is  that  his  title  is  oorreeUr 
stated  by  him. 

8.  The  holding  of  property  onder  a  claim  of  own- 
ership for  many  years  operates  to  confer  a  titir 
by  adverse  poMscwsion.  which  the  eoorta,  in  th» 
interest  €si  the  peace  of  the  community  and  of 
society  generally,  will  not  permit  to  be  disturbed. 

4.  After  twenty-four  years  cf  nndispate^  aod 
notorious  possession  of  land,  with  datm  of  own. 
ersbfp,  the  statute  of  limitations  of  Qilifoni« 
shuts  out  the  claims  of  all  otiser  persons  either  v> 
its  possession  or  ownership. 

[No.  275.] 

Argued  Apr,  9, 1896,      Decided  May  6.  IS»S. 

APPEAL  from  a  decree  of  the  Circutt  O^ 
of  the  United  States  for  the  Nonhero  Dis- 
trict of  California,  sustaining  a  demnrrer  sod 
dismissing  the  suit  brought  by  Jane  V.  Tesll 
et  al,,  plamtiffs,  against  A.  Schroder  etaL.  de~ 
fendants,  to  enforce  the  transfer  by  dt  fendao's 
to  plaintiffs  of  lands  in  the  dtj  of  San  Jote,  ia 
California.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mesert.  H.  M.  Foote,  George  H,  Seen  voA 
F,  P.  Deweee  for  appellants. 

Meeere.  S.  F.  Lleb  and  M.  M.  BUee  for  sp> 
pellees. 

Mr,  Juetiee  Field  delivered  Ibe  opiiikM  «r 
the  court: 

This  is  a  suit  in  equity,  brought  ia  tbr 
Circuit  Court  of  the  United  Sutes  for  the 
Northern  District  of  California,  by  Jsne  JL 
Teall,  Timothy  H.  Teall,  and  Uarvev  Benedict, 
residents  and  diizens  of  the  state  of  New  York, 
against  A.  Schroder  an(l  three  hundred  sad 
thirty-four  other  defendants,  resiideoti  sad 
citizens  of  the  state  of  California,  u>  ceforos 
the  transfer  by  them  to  the  complainaati  of  orr- 
tain  lands  described  hn  the  bill  of  coopUist. 
situated  in  the  city  of  San  Jos£  in  that  ctstr 
and  represented  as  covering  a  large  part  of  tbr 
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Nora.— ^s  to  what  neeaeanf  to  eomtHtmU 
ponewUm;  requieilee  oU  see  note  to  Bloard  r.  wa- 
Uams,  5:806. 

At  to  morioagor*$  posMWkm,  not 
to  Hlffffinson  v.  Mein,  2:664. 

Thai  occupancy  necceaarytoeontiilmta  i 
Bii^loru  see  note  to  Bwinv  v.  Burnet,  6-  M. 

A»  to  what  tiatute  of  Kiii(t4M<oiu  ffostma.  «f«ri 
of  new  gtatutt*:  itr  forU  emd  noc  ier  l<i^  g^ttrm, 
see  note  to  Townseod  r.  Jemlsoo.  18: 194. 

As  to  slatuu  or  Umitaiions^  when  mti  appticet**  •» 
trusts^  pec  note  to  Gisbom  v.  Charter  Oak  U  la^ 
00.85:1029. 

AbC  reeonllria  a  dssd  docs  iiof  eonsClhrts  a  *6rtrv 

of  it:  wfienevidenee  of  delivery^mmneetto'Psiwt^ 
V.  Simpson,  18: 54S. 
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eity.  There  are  vanous  coar^s  made  as  to  the 
maDDer  io  which  the  defendaots  came  into 
pnasession  of  the  property,  imputing  frauda- 
lent  conduct  on  their  part,  and  invoking  the 
Interposition  of  the  equity  powers  of  the  court 
for  iis  correction. 

The  bill  was  filed  on  the  first  of  June,  1890, 
and  represents  that  the  complainants  are  resi- 
dents and  citizens  of  the  s'ate  of  New  York, 
and  have  never  been  in  California,  and  that  the 
defendants  are  residents  and  citizens  of  Cali- 
fornia: that  one  Oliver  Teall.  stated  to  be  the 
ancestor  of  the  complainants,  was,  on  the  first 
day  of  August «  1857,  the  owner  and  in  posses- 
sion of  certain  real  property,  situated  in  the 
city  of  San  Jose,  county  of  Santa  Clara  in  the 
latter  state,  more  particularlv  descrit)ed  as 
certain  pieces  or  parcels  of  land  and  town  lots, 
designated  by  certain  numbers  in  blocks,  on 
the  official  map  or  plat  of  the  city;  and  alleges 
that  on  the  2d  day  of  February,  1852,  he  exe- 
cuted and  delivered  to  one  Davis  Devine  an 
instrument  of  writing  appointing  him  his  at- 
toroev  in  fact,  and  authorizing  him  in  his, 
TealTs,  name  and  to  bis  use  to  enter  upon  and 
take  possession  of  all  lands,  tenements,  and 
hereditaments,  in  the  state  of  California  to 
which  he  then  was  or  might  thereafter  become 
entitled,  or  in  which  he  was  or  might  become 
interested,  and  in  his  name  to  grant,  bargain, 
•nd  sell,  or  to  lease  and  demise  the  same,  or 
174]  any  parcel  thereof,  *for  such  sum  or 
price  as  to  him,  Devine,  might  seem  meet,  and 
to  execute  good  and  sufficient  deeds  of  convey- 
ance by  quitclaim  for  the  same. 

That  power  of  attorney  was  duly  acknow- 
ledged and  filed  for  record  in  the  office  of  the 
recorder  of  the  county  of  Santa  Clara  on  the 
16th  day  of  March,  1852,  and  has  ever  since 
remained  on  the  records  of  the  county,  and  was 
unrevoked  and  in  full  force  until  the  death  of 
Teall  on  the  12th  day  of  August,  1857. 

The  bill  further  alleges  that  prior  to  the  first 
day  of  AufTUst,  1857,  Devine,  as  attorney  in 
fact  of  Teall  and  pursuant  to  the  authority  thus 
vested  in  him,  took  possession  of  all  the  prem- 
ises mentioned,  ana  continued  in  possession 
thereof  until  his  death;  that  in  violation  of 
the  trust  reposed  in  him,  on  a  day  and  date 
unknown  to  the  complainants,  but  while  io 
possession  of  the  premises  as  the  attorney  in 
fact  of  Teall,  he  caused  the  whole  of  tbe  prem- 
ises to  be  conveyed  to  himself  in  the  following 
manner,  to  wit:  **Preteuding  to  act  as  attor- 
ney in  fact  of  Teall,  he  executed  and  delivered 
to  one  A.  L.  Rhodes  a  deed  of  release  and  quit- 
claim of  all  of  the  premises,  bearing  date  as  of 
the  1st  day  of  August,  1857.  and  reciting  a  con- 
sideration of  $5000,  and  that  on  the  same  day 
said  A.  L.  Rhodes,  by  a  similar  deed,  with  a 
similar  consideration  recited,  reconveyed  all  of 
the  premises  to  Devine;  that  the  conveyances 
were  acknowledged  on  the  17th  day  of  Sep- 
tember, 1857,  and  were  recorded  on  the  8th 
day  of  Octol)er  thereafter,  and  have  ever  since 
remained  on  the  records  of  the  county  of  Santa 
aara." 

The  bill  further  alleges  that  the  alleged  con- 
Teyances,  and  each  of  them,  were  fraudulent 
and  void  as  to  Oliver  Teall  and  those  claiming 
under  him;  that  no  consideration  passed  from 
Rhodes  to  Devine,  or  from  Devine  to  Rhodes 
therefor;  that  the  same  were  not  authorized 
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by  Teall,  nor  was  any  consideration  paid  to 
him  therefor,  nor  was  any  ratification  thereof 
ever  made  by  him,  but  that  the  deeds  were 
made  solely  for  the  purpose  of  enabling  Devine 
to  deal  with  and  dispose  of  the  propertv  as  his 
own,  and  to  defraud  Teall  and  those  claiming 
under  him  out  of  the  property. 

*Thebill  further  alleges  that  on  theT175 
12th  day  of  August,  1857,  Teall  died  in  the  city 
of  Syracuse, in  the  state  of  New  Tork,of  which 
place  he  had  for  many  years  been  a  resident; 
and  also  upon  information  and  belief,  that  the 
conveyances  from  Devine  to  Rhodes  and  from 
Rhodes  to  Devine  were  not  executed  upon  the 
dates  borne  by  them  respectively,  but  were  ex- 
ecuted after  the  death  of  Teall,  on  the  17th  of 
September,  1857;  that  during  all  this  time  the 
premises  were  and  still  are  within  the  bound- 
aries of  the  former  pueblo  of  San  Jose  de 
Gaudalupe,  and  are  included  in  the  pueblo 
and  its  successor,  the  city  of  San  Jose,  a  mu- 
nicipal corporation  organized  under  the  laws- 
of  California,  and  that  the  constituted  authori- 
ties thereof,  by  virtue  of  a  grant  of  the  Mexi- 
can government,  made  prior  to  the  cession  of 
California  to  the  United  States,  held  the  prem- 
ises in  trust  for  persons  in  possession  or  entitled 
to  the  po<«essioo  thereof;  that  on  the  4th  of 
June.  1884.  letters  patent  of  the  United  States 
were  issued  to  the  mayor  and  common  coun- 
cil of  the  city  of  San  Jose,  as  the  constituted 
authorities  of  the  city,  for  the  premises  under 
the  trust  mentioned,  and  that  the  legal  title  is 
now  held  by  the  patentee,  except  as  the  same 
has  been  conveyed  to  others  by  those  authori- 
ties and  their  predecessors:  that  all  the  defend- 
ants, except  the  mayor  and  common  council  of 
the  city  of  San  Josu,  have  entered  upon  and 
are  now  io  possession  of  portions  of  the  prem- 
ises by  virtue  of  conveyances  from  Devine 
made  subsequently  to  the  record  of  the  con- 
vevance  to  him  by  Rhodes. 

tt  is  apparent  from  the  development  of  the 
facts  in  this  case  that  the  allegations  of  fraud 
on  the  part  of  Rhodes  and  Devine,  as  set 
forth  in  the  bill,  are  mode,  not  upon  any  knowl- 
edge of  facts,  showing  such  fraud,  by  the 
complainants.but  upon  surmises  or  conclusions 
inferred  by  them  from  the  circumstance  that 
no  conveyance  of  the  premises  in  con tro vers v 
appears  of  record  from  Devine  to  Oliver  Teall 
after  the  execution  by  the  latter  of  the  power 
of  attorney  to  him,  or  to  any  other  person  f oi 
Teairs  benefit. 

As  appears  from  the  admitted  allegations  of 
the  bill  and  the  proceedings  in  the  case,  Oliver 
Teall,  after  the  execution  of  his  power  of  attor- 
ney to  Devine,  but  on  what  particular  day  ia 
*not  stated,  removed  from  the  state  of  [  1 76 
California  to  Syracuse  in  the  state  of  New 
York,  and  there  resided  until  his  death  on  the 
12th  of  August,  1857.  But  it  does  not  appear 
from  anything  disclosed  in  the  record  or  pro- 
ceedings that  be  ever  revoked  in  the  meantime 
the  power  of  attorney  to  sell  his  property,  ex- 
ecuted by  him  to  Devine,  or  that  Devine  ever 
communicated  with  the  complainants  respect- 
ing tibe  property  of  which  he  had  been  consti- 
tuted an  attorney  in  fact  to  sell  or  lease,  or 
that  he  made  any  sales  or  leases  thereof  for 
Teall  or  remitted  to  him  any  money  on  their 
account  All  that  can  be  learned  from  the 
record  in  this  case  is  that  after  the  departure 
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of  Teall  from  California  to  New  York  be 
never  exercised  any  control  over  any  of  the 
property,  or  made  any  improvements  thereon 
or  executed  an^  leases,  or  made  any  sales 
thereof,  or  claimed  any  right  to  exercise 
any  such  control.  It  appears  that  after  his 
removal,  Devine  claimed  to  be  the  owner  of 
the  premises  in  San  Jose,  respecting  which  the 
power  of  attorney  purported  to  be  issued,  and 
managed  and  controlled  the  Sfxme  as  absolute 
owner  thereof,  and,  so  far  as  disclosed,  that 
no  one  ever  called  in  question  his  right  as 
owner.  In  the  mean  lime,  and  during  the  sev- 
eral years  of  Devine's  residence  in  San  Jose, 
from  1852  until  his  death  in  1876,  a  period  of 
twenty-four  years,  the  city  of  San  Jose  greatly 
increased  in  population  and  wealth,  from  a 
^mall  town  to  a  city  of  over  80,000  inhabit- 
autfi,  embracing  many  large  bouses  and  pub- 
lic buildings,  and  was  noted  for  the  beauty  of 
its  scenery  and  the  healihfulness  of  its  cH- 
mate.  From  these  advantages  it  naturaliv 
became  an  attractive  place  ot  residence  in  the 
«tate,  and  was  the  seat  of  many  institutions  of 
learning.  During  this  period  the  title  of  the 
<'ity,  which  rested  upon  an  alleged  Mexican 
praot  of  several  leagues,  was  investigated  by 
theHUthoritiesof  the  United  States,  and  finally 
oonfirmed  under  the  Act  providing  for  the  set- 
tlement of  private  land  claims  in  California, 
and  a  patent  of  the  United  States  was  issued 
to  the  municipal  authorities  of  the  city  as  the 
succensors  of  the  pueblo,  for  the  lands  em- 
braced within  its  boundaries,  and  under  such 
patent  the  title  was  vested  in  parties  in  possess- 
ion of  the  property  under  conveyances  from 
1 77]Devine  *executed  after  the  power  of  at- 
torney was  issued  to  him  by  Teall.  The  titles 
•conferred  by  such  conveyances  from  the  pueblo 
authorities  have  always  been  respected  and 
maintained.  Whilst  the  property  in  contro- 
troversy.  consisting  of  several  hundred  differ- 
ent parcels  of  land  in  the  city  of  San  Jose 
and  county  of  Santa  Clara  remained  in  the  pos- 
session of  Devine  or  parties  claiming  by  con- 
veyances from  him,  without  any  disturbance 
of  their  asserted  title  and  any  question  of  its 
Talidity,and  thirty-two  years  after  the  death  of 
Teall,  and  fourteen  years  after  the  death  of 
Devine,  when  the  circumstances  attending  the 
acquisition  of  the  title  lo  the  property  in- 
Tolved  had  passed  from  the  recollection  of  the 
survivors  or  successors  of  the  claimants,  con- 
sisting of  numerous  individuals,  partnerships, 
•companies/ and  corporatio^w,  numbering  in  all 
three  hundred  and  thirty  seven  defendants, 
the  present  suit  was  brought  to  obtain  a  trans- 
fer to  the  complainants  of  the  property  held 
by  parties  claiming  under  Devine.  with  alle- 
gations of  fraudulent  conduct  on  the  part  of 
some  of  the  parties,  which  we  have  men- 
tioned, the  better  to  enable  the  complainants  to 
Invoke  Ihe  equity  jurisdiction  of  the  court  for 
their  protection. 

To  the  bill  the  defendants,  appearing  in 
diflFerent  sets,  demurred,  alleging  as  grounds 
of  demurrer  that  more  than  thirty  one  years 
had  elapsed  since  the  alleged  causes  of  com- 
plaint accrued  to  the  complainants  and  those 
under  whom  they  claim,  whereby  the  causes 
of  complaint  had  oecome  barred  by  the  statute 
•of  limitations  of  the  state,  and  had  also  become 
MO 


stale  under  the  general  rules  of  equity  Jaii^ 
prudence. 

The  law  of  the  state  creating  the  limiiatioat, 
to  which  particular  reference   was  made,  is 
found  in  section  nineteen  of  the  Act  defioioc 
the  time  for  commencing  civil  actions,  passed 
April  22,  1850;  and  in  subdivision  four  of  wc- 
tion  338  of  the  Code  of  Civil  Procedure  of 
California;  and  further,  it  was  contended  that 
the  alleged  causes  of  complaint  bad  become 
stale  because  of  the  lapse  of  time,  tcronling  to 
the  general  principles  of  equity,  and  that  the 
complainants  had  t>een  guiliy  of  laches  in  fail- 
ing to  attempt  the  enforcement  of  tlie  same  at 
the  proper  time,  and  it  Tvas  insisted  that  so  hmg 
a  time  had  passed  since  the  matters  took  place 
that  it  would  be  coniiary  to  equity  and  trood 
'conscience  for  the  court  to  take  cogni  [178 
zance  thereof,  and  to  require  any  answer  to 
them.    Section  nineteen  of  the  Act  of  April 
22,  1850,  reads  as  follows:    "An  acrion  for  rc» 
lief,  not  herein l)ef ore  provided  for.  must  be 
commenced  within  four  years  after  ibe  cause 
of  action  shall  have  accrued."    TbK*  pwtioa 
applies  specifically  to  actions  for  equilibic  re* 
lief.     Other  sections  of  the  Act  provide  for  tiie 
limitation  of  actions  at  law.     Sutxlivis.oo  four 
of  section  338  of  the  Code  of  Civil  Prtcedare 
i^  as  follows:    '*An  action  for  relief  oo  tbe 
g;ound  of  fraud  or  mistake  must  be  brouebt 
within  four  years  after  the  cause  of  ac'ioa 
accrues;  the  cause  of  action  in  such  case  ool 
to  be  deemed  to  have  accrued  until  the  dis- 
covery, by  the  airgrieved  party,  of  the  ficti 
constituting  the  fraud  or  mistake." 

The  power  of  attorney  from  Teall  to  Derioe 
was  on  record  from  March,  1852.  and  opea  to 
the  daily  inspection  of  the  complaioanu  lad 
of  all  parties  interested  in  the  title  to  xhe  prop- 
erty. They  could  have  asceriaioed.  by  ia- 
Quiry,  from  Teall  at  any  time  previous  to  Ml 
death,  and  from  many  others  afterwirds  tbt 
character  of  the  title  and  the  re.a40tts  why  tbt 
property  was  allowed  to  remain  in  its  tbca 
condition  and  under  the  control  of  an  atlonwy 
in  fact  of  Teall.  And  the  convevaoces  froa 
Devine  to  Rhodes  and  from  Rhodes  to  DeriM, 
which  are  stated  in  the  bill  to  have  been  mtd$ 
previous  to  August  1,  1857,  were  pbced  ot 
record  on  the  8th  of  October,  1857.  sod  re- 
mained on  record  ever  afterwards,  opea  to  the 
inspection  of  all  parties  desirous  of  obtaioin< 
information  respecting  their  execution  or  tht 
property  to  which  they  related.  As  ibeooa- 
plain  ants  and  all  other  parties  interested  oooU 
have  obtained  the  necessary  knowledga  opoi 
those  subjects  by  proper  inquiries,  tbej  an 
charged  with  such  knowledge  from  ibc  tins 
those  conveyances  were  placra  on  record,  sad 
held  to  all  tne  conscqnenoet  foUowiog  iu  » 
quisiiion. 

The  court  below  was  of  opinion  that  Iboi 
grounds  of  demurrer  were  well  taken,  aodM» 
tained  them,  and  ordered  the  suit  to  be  dtt- 
misaed.  From  this  decree  tusuiniag  tbt 
demurrer  and  dismissing  the  bill,  the  prwet 
appeal  was  brought  to  this  court. 

Aside  from  the  general  conidderatiooa.  apM 
which  the  dismissal  *of  the  suit  must  br{179 
maintained  in  a  court  of  law  or  equit  v.  from  tbt 
fact  that  the  statute  of  limitations  of  Califorata 
bars  the  action,  whether  brought  at  law  or  is 
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equity,  tbere  are  other  coosiderations  arising 
Qpoo  the  facts  stated  which  show  that  the 
complainants  were  barred  from  all  relief  when 
this  suit  was  histituted.  It  is  evident  that 
Devioe  considered  himself  and  acted  as  owner 
of  the  property,  after  the  conveyance  made  to 
faim  by  Rhodes,  to  whom  he  had  conveyed 
ihe  same  under  the  power  of  attorney  from 
TcaU. 

Wherever  property  is  claimed  by  one  as 
owner,  and  he  exercises  acts  of  ownership  over 
tt,  and  the  validitv  of  such  acts  is  not  ques- 
tioned by  his  neighbors  until  after  the  lapse  of 
many  years,  when  the  statute  of  limitations 
has  run,  and  those  who.  for  any  apparent  de- 
fects in  the  title  of  the  property,  would  natur- 
ally be  most  deeply  interested  in  enforcing 
tneir  claims,  make  no  objection  thereto,  a  fair 
presumption  arises,  from  the  conduct  of  the 
parties,  that  the  title  of  the  holders  and  claim- 
ants of  the  property  is  correctly  stated  by 
them. 

in  the  present  case  it  appears  that  Teall, 
Tepresenteid  as  having  the  title,  executed  a 
pf'Wer  of  attorney  to  his  soninlaw,  Devine, 
and  Bubsequcntlv  left  the  state  of  California 
ahd  settled  in  Syracuse,  New  York,  leaving 
t>ie  property  in  the  hands  of  his  son-in  law  in 
Otlifornia,  who  afterwards  claimed  to  be  the 
owner  thereof  and  exercised  acts  of  ownership 
<^eT  it,  unquestioned  by  any  one,  and  no  sub- 
s>?quent  claim  being  made  to  the  ownership  by 
1  eall  or  by  any  relative  of  bis,  not  even  so  far 
an  to  pay  or  oner  to  pay  any  taxes  on  the  prop- 
«>ty,  and  many  years  having  elapsed,  covering 
tte  period  prescribed  by  the  statute  of  limita- 
tions for  instituting  suits  for  its  recovery,  and. 
Ti;^hts  of  property  to  large  numbers  having 
accrued  thereunder,  it  may  be  fairly  presumed 
by  the  courts  that  the  statement  of  the  party 
thus  exercising  unquestioned  ownership  was 
correct.  The  holding  of  property  under  a 
claim  of  ownership  for  many  years  operates  to 
confer  a  title  by  adverse  possession,  which  the 
courts,  in  the  interest  of  the  peace  of  the  com- 
munity and  of  society  generally,  will  not  per- 
mit to*  be  disturbed. 

It  is  suggested,  and  the  suggestion  is  a  reason- 
able one,  that  Devine  was  really  the  owner  of 
180]  the  property,  although,  in  *view  of  the 
many  questions  arising  under  the  Mexican  law 
as  to  the  actual  condition  of  the  title  of  the  land 
covered  by  the  grant  to  the  pueblo  previous  to 
its  confirmation,  betook  the  precaution,  which 
at  the  time  was  deemed  wise,  to  act  as  the  at- 
torney of  the  ostensible  owner  rather  than  as 
ihp  actual  owner,  and  that  subsequently  a 
deed  was  transmitted  to  Teall  for  execution, 
conveying  the  title  in  fee  to  Devine  in  the  place 
of  tbe  power  of  attorney.  But,  as  stated,  news 
of  his  sickness  having  been  received  by  De- 
vine,  it  was  thought  best  to  convey  tbe  title  to 
Rhodes,  who  subsequently  could  convey  it  to 
Devine  in  case  a  de^  was  not  received  from 
Teall  before  his  death.  This  may  seem  to  be 
a  strained  view  of  the  case,  but  considering 
tbe  silence  which  Te»U  and  his  relatives  ob 
•eived  respecting  the  property,  the  refusal  of 
ever}'  one  who  might  claim  under  bim  if  he 
continued  in  possession  of  a  valid  title  to  take 
part  in  any  attempt  to  disturb  Devine's  title, 
sod  the  continued  management  and  control  of 
the  property  by  the  laiter   for    twenty-four 
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years,  it  does  not  make  the  suggestion  at  ail 
improbable. 

Whether  this  be  true  or  not,  the  right  of 
Devine,  after  so  many  years  of  undisputed  and 
notorious  possession  of  the  property,  with  a 
claim  of  its  ownership  shuts  out,  under  the 
statute  of  limitations  of  California,  tbe  claims 
of  all  other  persons  either  to  its  possession  or 
ownership. 

Decree  affirmed. 


W.  P.  SAYWARD.  Plff.  in  Err., 

ARTHUR  A.  DENNY  et  al.,  Executors. 

<See  8.  a  Reporter's  ed.  180-188.) 

Juriedictian  of  state  judament — mattere  of  gen- 
eral law, 

L  This  oourt  has  no  jurisdiction  to  revise  views  of 
tbe  principles  of  ffenerat  law  held  by  the  state 
oourt,  where  there  is  nothingr  in  tbe  record  to 
show  that  that  court  supposed  that  protection 
under  t^e  [J.  8.  Constitution  from  its  rulings  was 
claimed  or  that  each  ruUnfr  as  made  involved  a 
decision  against  a  right  specially  set  up  under 
that  Instrument. 

2.  Decisions  of  state  tribunals  in  respect  of  mat- 
ters of  general  law  cannot  be  reviewed  by  this 
oourt  on  tbe  theory  that  the  law  of  the  land  is  vio- 
lated unless  their  conclusions  are  absolutely  free 
from  error. 

[No.  951.] 
aubmitted  Apr.  22,  1896.  DecidedMay  6,  1896. 

rr  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Washington,  to  review  a  judgment 
of  that  court,  affirmin;^  the  judgment  of  the 
superior  court  of  Eilsap  county,  state  of 
Washington,  in  favor  of  tbe  plaintiGTs  Arthur 
A.  Denny  el  al.,  executors,  against  William 
P.  Sayward,  defendant,  for  money  paid  by 
their  testator  as  surety,  for  Sayward.  On  mo* 
tion    to   dismiss.    Dismissed. 

Statement  by  Mr.  Chirf  Justice  Fuller: 
This  was  an  action  at  law  brought  by  Arthur 
A.  Denny  and  F.  X.  Prcfontaine,  as  executors 
of  the  last  will  and  testament  of  James  Craw- 
ford, deceased,  against  William  P.  Sayward, 
in  the  superior  court  of  Kitsap  county,  state 
of  Washington,  to  recover  moneys  paid  by 
James  Crawford  on  a  contract  which  he  had 
executed  as  surety  for  William  P.  Sayward  as 
principal.  The  complaint  alletred  that  tbe 
contract  referred  to  was  executed  by  Sayward 
as  principal,  by  and  through  his  authorized 
agent,  George  A.  Meigs,  and  by  George  A. 
ACelgs,  James  Crawford,  and  William  Har- 
rington as  sureties,  and  set  it  forth  in  hcsc  verba, 

NoVB.— As  to  jurisdiction  in  the  United  States 
Supreme  Court,  where  Federal  question  arises,  or 
where  are  drawn  in  question  statutes,  treaty  or  Con- 
stitution, see  notes  to  Martin  v.  Hunter.  4:97:  Mat- 
thews v.  Zane,2: 664,  and  Williams  v.  ^orris,  6:57L 

As  to  jurisdiction  of  Uuiled  States  Supreme  Court 
to  declare  state  law  void  as  in  conflict  with  state  con- 
stitution; to  revise  decrees  of  state  courts  as  to  con- 
struction of  state  laux.  see  notes  to  Hart  v.  Lam- 
phire,  7: 879,  and  Commercial  Bank  of  Cincinnati 
V.  Buckingham,  12: 160. 

59  041 


181-184 


SuFRBMB  Court  or  ths  United  States, 


Oct.  Tsut, 


it  beiDg  n  agreement  for  the  purchase  of  logs 
of  Dingwall  and  Ha11er»  to  be  used  io  certain 
lumber  mills  belonging  to  Say  ward.  It  was 
further  averred  that  Crawford  and  Harrin^rton 
had  DO  interest  in  the  contract  and  executed  it 
only  as  sureties  for  the  accommodation  of  Say- 
ward;that  afterwards  Haller  commenced  an  ac- 
tion thereon  for  the  purchase  price  of  the  logs, 
against  Crawford,  Harrington,  Meigs,  and  Say- 
182]  ward;  that  *Crawford  and  Harrington 
appeared  in  and  defended  the  action,  as  did 
Meigs;  and  such  proceedings  were  had  therein 
that  about  November  3, 1882,  Haller  recovered 
iudgment  against  Crawford,  Harrington,  and 
Meigs  in  the  sum  of  $15,248.01  wiih  costs; 
"  that  Sayward  was  never  served  with  process 
in  said  action,  and  never  appeared  in  said  ac- 
tion; that  at  all  ttie  times  during  the  pendency 
of  said  action  he  was  outside  of  the  state  (then 
territory)  of  Washington ,  and  was  out  of  the 
iurisdiction  of  said  court;"  that  Crawford  died 
leaving  a  last  will  and  testament,  in  which 
plaint&s  were  named  as  executors;  that  the 
will  was  duly  admitted  to  probate,  and  plain- 
tiffs appointed  and  qualified  and  entered  upon 
their  duties  as  executors;  that  thereafter  Haller 
presented  his  claim  to  said  executors  as  a  judg- 
ment creditor,  and  the  executors  were  com- 
pelled tapay,  and  did  pay,  out  of  Crawford's 
estate  for  the  use  of  defendant  Sayward  the 
sum  of  $9200,  to  apply,  and  it  was  applied,  to 
the  payment  of  the  judgment;  that  Sayward 
had  never  repaid  said  sum  of  money  to  Craw- 
fom  or  his  estate,  or  any  part  thereof,  and  it 
remained  due  with  interest;  that  at  the  time 
the  judgment  was  obtained,  and  at  the  time 
the  cause  of  action  accrued  against  Sayward. 
he  was  out  of  and  absent  from  the  state  of 
Washington,  and  at  no  time  since  the  cause  of 
action  accrued,  until  within  a  year  prior  to  the 
commencement  of  the  action,  bad  Sayward  re- 
turned or  come  into  the  state  of  Washington. 
To  this  complaint  defendant  demurred,  on  the 
ground  that  it  did  not  '*  state  facts  sufficient 
to  constitute  a  cause  of  action."  The  demur- 
rer was  overruled,  and  defendant  excepted; 
and  thereupon  answered,  denying  the  allega- 
tions of  the  complaint  except  that  he  was  the 
owner  of  the  mills  for  the  manufacture  of 
lumber  mentioned  therein;  averr^  that  he  was 
never  served  with  process  in  the  original  ac- 
tion nor  appeared  therein;  and  pleaded  as 
affirmative  defenses,  the  statute  of  limitations 
and  that  the  executors  were  discharged  from 
their  trust  and  were  not  competent  to  bring 
the  action.  The  cause  was  tried  by  a  jury, 
and,  upon  the  verdict,  the  executors  obtained 
a  iudgment  again   Sayward  for  the  sum  of 

f  17,680. 25,  whereupon  he  appealed  to  the  su- 
831  preme  court  of  the  state  *of  Wsshing- 
ton,  allegingerrors,  and  the  judgment  was  by 
that  court  uBrmed.  The  case  is  reported,  in 
advance  of  the  ofiiclal  series  (Wash.)  89  Pac. 
119.  A  writ  of  error  from  thn  court  was  al- 
lowed by  the  chief  justice  of  Wssbington  and 
a  motion  to  dismiss  was  submitted. 

Mr.  Oeor^e  M.  Emorj  for  defendants  in 
error,  in  favor  of  motions. 

Mr.  Charles  E.  Shepard  for  plaintiff  in 
error,  in  opposition. 

Mr.   C/iief  Justice   Fuller   delivered    the 
opinion  of  tne  court: 
As  the  validity  of  no  treaty  or  statute  of, 

MS 


or  authority  exercised  under  the  United  Statea* 
nor  of  a  statute  of,  or  authority  exerctaed  un- 
der, any  state,  was  drawn  in  question,  it  is  es- 
sential to  the  maintenance  of  oar  jurisdicrioo 
that  it  should  appear  that  some  title,  right, 
privilege,  or  iminunitv  under  the  ConstituUoo 
or  laws  of  the  United  States  was  specially  *ti 
up  or  claimed  in  the  state  court,  and  that  tba 
decision  of  the  highest  court  of  the  state,  in 
which  such  decision  could  be  had,  was  against 
the  title,  right,  privilege,  or  immunity  so  set 
up  or  claimed.     And  lln  that  regard,  rertaic 
propositions  must  be  regarded  as  settled.    1. 
That  the  certificate  of  the  presidin?  jodge  of 
the  state  court,  as  to  the  existence  of  rrouoda 
upon  which  our  interposition  might  ^be  «ne 
cessfuUy  invoked,  while  always  regarded  wii^ 
respect,  canpot  confer  juri^ictiou  opoo  this 
court   to   re-examine  toe   judgment  below 
PutoeH  V.  Brunswick  County  Hoard ef  S^pn.\fil^ 
U.  S.  488,489  r88:1184,li;{61,  and  ca^  cited. 
2.  That  the  title,  right,  privilege,  or  immaotty 
must  be  specially  set  up  or  claimed  si  the 
proper  time  and  in  the  proper  way.    MHUr  v. 
Texas,  158  U.  S.  585   [38:  812];  Morri$on  v. 
Watson.  154  U.  8.  Ill,  115  [88:  927.  9291.  aad 
cases  cited.    8.  That  such  claim  cannot  be 
recognized  as  properly  made  when  made  for 
the  first  time  in  a  petition  for  rehearing  after 
judgment.     Lod>er  v.  Sehrtfeder,  149  U.  8.  W. 
585  [87:  858,  859],  and  cases  cited.    4.  That 
the  petition  for  the  writ  of  error  forms  no  pan 
of  the  record  upon  which  action  is  taken  brre. 
Butler  V.  Oaffe,  188  U.  S.  52  [M:  8691.  aad 
cases  cited.    5.  Nor  do  the  arguments  of  coun- 
sel, though  the  opinions  of  the*8tate  [184 
courts  are  now  made  such  by  rule.    Oiamn  v. 
Chouteau.ia  U.  8.  8  Wall.  814ri9:  8171:  /%r- 
maUer.  Lawrence.  78  U.  S.  11  Wall.  8«pO:48l; 
Gross  V.  United  f^tes  Mortg.  Co,  108  U.  a  477. 
484(27:  795,  7971:  United  Hates  v.  Ujfior,  14T 
U.  S.  695,  700  [87: 885,  887].    8.  The  right  on 
which  the  party  relies  must  have  been  called 
to  the  attention  of  the  court,  in  some  proper 
way,  and  the  decision  of  the  court  must  havt 
been   i^i^nst   the  right   claimed.     Boj/i  v. 
Thompson,  66  U.  S.    1   Black,  518  [17:  61: 
MaxweU  v.  NewMd.  59  U.  a  1»  How.  M  [it 
508].    7.  Or,  at   all  events,  it  must  appm 
from  the  record ,  by  clear  and  neceraary  ioteid- 
ment,  that  the  Federal  question  was  directlf 
involved  so  that  the  state  court  could  not  haft 
ffiven  judgment  without  deciding  it;  that  k,  a 
definite  issue  as  to  the  possession  of  the  ri^ht 
must  be  distinctly  deducible  from  the  recm 
before  the  state  court  can  be  held  to  haveih^ 
posed  of  such  Federal  goestlon  by  its  decirioa. 
PoweU  V.  Brunswick  County  Boardef  S^prt 
150  U.  8.  488.  489  [88: 1184, 1186]. 

Tested  b^  these  principles  it  is  qiiict  spps^ 
ent  that  this  writ  of  error  must  be  dismissed 

The  errors  assigned  question  the  varloos  ra^ 
ings  of  the  trial  court,  which  were  passed  m 
as  sustained  by  the  supreme  court,  bat  of  theia, 
reference  neea  be  made  to  bat  two,  nasaHT.  is 
respect  of  the  admission  In  evidence  of  tht 
judgment  recovered  by  Haller  a^inst  Cnw- 
ford,  and  the  exclusion  of  evidence  offrted  ta 
show  that  Sayward  was  not  liable  to  Ballrr  to 
the  extent  of  the  iudgment  recovered  by  Hal- 
ler against  Crawford.  The  conientloa  is  lht» 
the  result  of  the  rulings  and  deci^iom  of  tU 
trial  court  in  these  respect*,  as  affirmed  bt  iW 
supreme  court,  was  to  hold  plaintiff  in  ft^ 
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cooclnsively  bound  by  tbe  JudgmeDt  rendered 
tgainst  Crawford  in  an  action  "in  wbicb  be 
was  not  a  i>art7  and  of  whicb  be  bad  no  no- 
tice;" and  that  tbis  was  in  effect  to  deprive  bim 
of  bis  property  witbout  due  process  of  law,  or 
lo  deny  bim  tbe  equal  protection  of  tbe  laws, 
and  amounted  to  a  decision  adverse  to  tbe 
rigbt,  privi}ege,  or  immunity  of  plaintiff  in 
error  under  the  Constitution  of  being  protected 
from  such  deprivation  or  denial. 

But  it  nowhere  affirmatively  appears  from  tbe 
record  that  such  a  right  was  set  up  or  claimed 
18&J  in  tbe  trial  court  when  tbe  ^demurrer  to 
tbe  complaint  was  overruled.or  evidence  admit- 
ted or  excluded, or  instructions  given  or  refused, 
or  in  the  supreme  court  in  disposing  of  tbe  ml- 
ioes  below. 

Tbe  supreme  Qourt treated  tbe  subject  of  tbe 
admission  of  tbe  jud^ent  as  follows: 

"Tbe  next  contention  grows  out  of  tbe  ac- 
tion of  tbe  courts  in  admitting  in  evidence  a 
copy  of  the  judgment  upon  wbicb  the  money 
sought  to  be  recovered  bad  been  paid  by  plain- 
tiffs. Tbe  reason  for  objecting  to  the  intro- 
duction of  tbis  copy  was  that  tbe  defendant 
had  not  been  served  with  process  in  tbe  action, 
and  could  not  be  affected  by  the  judgment. 
Authorities  bav^  been  cited  to  establish  tbe 
doctrine  that  one  not  served  with  process  in  an 
action  is  not  bound  by  a  judgment  rendered 
therein;  but  there  are  none  of  them  in  point, 
under  tbe  circumstances  of  this  case.  A  judg- 
ment against  tbe  sureties,  rendered  without 
their  consent,  and  especially  after  a  defense 
made  in  good  faith  by  them,  is  at  least  prima 
facie  sufficient  to  authorize  them  to  recover  of 
their  principal  tbe  amount  wbicb  they  have 
been  called  upon  to  pay  thereon;  and  if  the 
principal  bad  knowledge  of  tbe  pendency  of 
the  action,  even  though  be  was  not  served  with 
process  therein,  tbe  judgment  rendered  against 
tbe  sureties,  without  fault  on  their  part,  would 
be  conclusive  in  an  action  by  them  to  recover 
money  whicb  they  bad  paid  on  account  of  such 
judgment." 

And.  as  to  tbe  exclusion  of  evidence  com- 
plained of,  the  supreme  court  said: 

"Tbe  foundation  of  the  next  allegation  of 
error  is  stated  by  tbe  appellant  as  follows:  'In 
■  suit  by  surety  for  subrogation,  principal  en- 
titled to  use  every  legal  defense.'  Tbis  is  not 
an  exact  statement  of  tbe  principle  wbicb  It  is 
claimed  was  negatived  by  the  court  upon  tbe 
tnaL  The  plaintiffs  did  not  seek  a  technical 
subrogation  to  the  rights  of  the  plaintiff  in  tbe 
original  action;  they  sought  an  independent 
recovery  of  money  wbicb  they  bad  paid  on  ac- 
count of  tbe  defendant,  andf  introduced  tbe 
judgment  only  for  the  purpose  of  showing  that 
SQch  payment  was  not  a  voluntary  one.  As 
stated  before,  tbe  weight  of  authority  is  to  the 
effect  that  a  judgment  like  tbe  one  sought  to  be 
186]introduced  in  the  case  at  bar  is  at  *least 
prima  facie  evidence  as  against  tbe  principal; 
and  that  it  is  conclusive  unless  some  collusion 
or  fraud  upon  the  part  of  the  surety  is  shown. 
Tbe  testimony  offered  by  tbe  defendant  did 
Dot  tend  to  show  any  such  fraud  or  collusion, 
and,  if  it  did,  it  was  not  competent  imder 
the  pleadings.  There  was  no  sufficient  allega- 
tioD  of  fraud  or  collusion  on  the  part  of  the 
sureties  In  tbe  answer.  Besides  we  think 
the  evidence  disclosed  a  state  of  facts  from 
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which  it  could  be  fairly  presumed  that  defend- 
ant  had  notice  of  tbe  pendency  of  the  former 
suit." 

We  are  not  called  on  to  revise  these  views 
of  tbe  principles  of  general  law  considered  ap- 
plicable to  the  case  in  band.  It  is  enough  that 
there  is  nothing  in  the  record  to  indicate  that 
tbe  state  courts  were  led  to  suppose  that  plain- 
tiff in  error  claimed  protection  under  tbe  Con- 
stitution of  tbe  United  States  from  the  several 
rulings,  or  to  suspect  that  each  ruling  as  made 
involved  a  decision  against  a  right  specially  set 
up  under  that  instrument.  And  we  may  add 
that  the  decisions  of  state  tribunals  in  respect 
of  matters  of  general  law  cannot  be  reviewed  on 
the  theory  that  the  law  of  tbe  land  is  violated 
unless  their  conclusions  are  absolutely  free 
from  error. 

Writ  qftrror  dismissed. 


THB  OREGON. 

(See  8.  C.  Reporter's  ed.  186-211.) 

Presumption  of  fault  for  collision— necessarp 
lookouts  on  steamers — duty  of  master— do- 
flciendes  in  the  watch— fault  of  steamship- 
presumption  —  Rev.  Stat,  ^  4£S4  —  observ- 
ance of  rules  oj  navigation — vessel  at  an^ 
ehor — intertenors — admiralty  rule, 

1.  A  steamship  is  presumed  to  be  In  fault  for  a 
oollisioD  with  a  vessel  lying  at  anchor  in  a  river 
on  the  edge  of  a  ship  ohanoel  nearly  half  a  mile 
wide  and  well  out  of  the  usual  track  of  such 
steamers  and  havinir  an  anchor  watch  and  dis- 
playinir  the  proper  statutory  anchor  Hffbt. 

t.  On  an  ocean  steamer,  runninfr  a  river  in  a  dark 
night  at  a  speed  of  fifteen  mUes  an  hour,  where 
other  vessels  are  liable  to  be  met,  a  deck  watch' 
of  the  pilot,  the  man  at  the  wheel  and  one  look- 
out. Is  not  sufBcient;  she  should  have  two  look- 
outs, one  stationed  on  either  bow. 

8.  The  master  should  not  leave  the  pilot  in  sole 
charge  of  tbe  vessel:  but  is  bound  to  see  that 
there  is  a  suflScient  watch  on  deck  and  that  the 
men  attend  to  their  duties. 

i.  Deficiency  in  the  watch  are  evidences  of  negli- 
gence rather  than  distinct  faults  in  themselves, 
and  arc  not  suflScient  to  condemn  the  vessel  with- 
out evidence  that  they  contributed  to  the  col- 
lision. 

6.  Where  a  vessel  is  at  anchor  at  night  on  the  side 
of  a  river  cliannel  where  it  was  customory  for 

Note.— JL«  to  eoUisUm,  rules  for  avoUiina:  steamer 
meeting  steamer^  see  note  to  Williamson  v.  Barrett, 
14:68. 

As  to  rights  of  steam  and  sailing  vessels  with  refer^ 
eneeto  each  other  and  in  jHwsing  and  meeting,  see 
note  to  8t  John  v.  Paine,  13: 537. 

Am  to  vessel  overtaking  another^  see  note  to  The 
Abbottsf ord  v.  Johnson.  25:  168. 

As  to  measure  of  dcunages  for  collision,  see  n  otes  to 
Smith  V.  Oondry,  U:  85,  and  The  Amiable  Nancy, 
4:456. 

As  to  damages,  wfiere  two  vessels  are  (U  fault,  for 
Injury  to  another,  see  note  to  The  City  of  Hartford 
V.  Rideout,  24:  030. 

As  to  edUision;  rules  of  navigation;  steam  vessels 
meeting:  steam  vessel  and  saU  vess^A  meeting:  ttpud; 
liability  for  collision,  see  note  to  The  £.  A.  Packer 
V.  New  Jersey  Lighterage  Co.  !t5: 458. 

As  to  what  places  the  jurisdiction  of  admiralty  is 
confined,  see  note  to  Allen  v.  Newl>erry,  16:  HO. 
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▼cesols  to  aoohor  and  her  Ilffht,  the  proper 
•tatutory  lighu  could  be  seen  and  distinirulshed 
«  mile  away  by  an  approaching  steamebip  which 
had  as  a  deck  watch  a  pilot,  a  man  at  the  wheel 
and  one  lookout,  and  the  yeflsel  repeatedly 
hailed  the  steamship  and  the  letter  neither  dis- 
tinguished her  light  .nor  heard  her  haiL,  a  col- 
lision by  the  steamship  with  the  vessel  is  at- 
tributable to  the  inetBcienoy  of  the  pilot  and 
the  lookout  of  the  steamship. 

t.  Where  one  vessel  is  in  fault  sufficient  to  cause 
the  collision,  there  is  a  presumption  in  favor  of 
the  other  vessel  which  can  only  be  rebutted  by 
clear  proof  of  contributory  fiiult;  there  is  also  a 
presumption  in  favor  of  a  vessel  at  anchor;  and 
against  the  other  vessel,  which  shifts  the  burden 
of  proof  upon  the  latter. 

f .  U.  8.  Bev.  Stat,  section  4284,  providing  that  sail, 
vessels  shall  on  the  approach  of  a  steam- vessel 
at  night  show  a  torch  light,  does  not  apply  to 
vessels  at  anchor. 

t.  Under  all  ordinary  circumstances  a  vessel  dis- 
charges her  full  duty  to  another  by  a  faithful 
and  literal  observance  of  the  rules. 

t.  A  vessel  at  anchor  in  a  clear  night  is  bound  to 
display  only  her  anchor  light,  and  need  not  ex- 
hibit a  torch  or  ring  a  bell,  especially  where  there 
is  t^  finding  that  It  is  not  customary,  and  it  was 
too  late,  after  the  danger  of  collision  was  mani- 
fest, to  do  so. 

10.  Where  a  vessel  arrested  for  damages  to  an- 
other vessel  by  a  collision  has  been  released 
upon  the  stipulation  to  pay  the  final  decree.  In- 
terveners cannot  be  let  in  to  share  the  decree 
nor  be  paid  before  the  principal  libelant;  If 
other  libels  are  filed,  a  new  warrant  of  arrest 
must  be  issued. 

U.    Qeneral  admiralty  Rule  84  has  reference  only 
to  cases  where  the  vessel  is  still  in  custody  or  has 
been  sold  and  the  proceeds  paid  into  court. 
[Nos.  270,  278.] 
Argued  and  Submitted  April  8,  9, 1895,    De- 
cided May  6,  1895. 

APPEALS  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  aflSrmlDg  the  decree  of  the 
district  court  decreeing  The  Oregon  to  have 
been  in  fault  and  the  Clan  Mackenzie  to  be 
also  in  fault  for  a  collision  between  those  ves- 
sels and  dividing  the  damages,  and  also  order- 
ing intervening  claims  to  be  paid.  Hevened, 
and  case  remanded  for  further  proceedingt. 
See  same  case  below,  45  Fed.  Rep.  62. 

Statement  by  Mr,  Justice  Brown: 
This  suit  was  originally  instituted  December 
81,  1880,  by  the  filing  of  a  libel  in  admiralty 
by  John  Simpson,  master  of  the  British  ship 
Clan  Mackenzie  against  the  steamer  Oregon, 
to  recover  damages  for  a  collision  between  the 
two  vessels,  which  occurred  December  27th  in 
the  Columbia  river  about  a  mile  above  a  point 
in  the  river  known  as  Coffin  Rock  light,  and 
resulted  in  the  sinking  of  the  Clan  Mackenzie, 
and  the  loss  of  two  of  her  crew.  The  libel 
charged  the  Oregon  with  fault  in  not  having  a 
proper  lookout  or  a  competent  pilot,  and  in 
failing  to  keep  out  of  the  way  of  the  Clan  Mac- 
kenzie, which  was  then  at  anchor. 

Upon  the  Oregon  being  arrested,  a  claim  to 
ber  wns  interposed  by  the  Oregon  Short  Line 
&  Utah  Nonbern  Railway  Ccmrany,  and  a 
stipulation  iriveu  in  the  sum  of  $200,000  to  an- 
swer   the    libel.      Subsequently,    intervening 
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petitions  were  filed  by  James  Laidlaw,  •dcn'o- 
istrator  of  the  estates  of  the  *two  8eainen[188 
of  the  ship  who  were  killed  in  the  coUisioo,  bv 
John  Simpson  and  his  wife  individually  .and  bj 
eighteen  others  of  the  crew  of  ibe  Clan  Mac- 
kenzie for  the  loss  of  their  property,  dothinc. 
and  effects  in  the  sinking  of  the  ship.  Copia 
of  these  petitions  were  served  upon  the  claim^ 
ant,  but  no  warrant  of  arrest  was  issued,  and 
no  separate  stipulation  was  gives  to  aoswcr 
the  intervenors'  demands. 

James  Joseph,  another  of  the  crew,  abo  io 
tervened,  alleging  that  he  bad  been  seriously 
injureil  by  the  collision,  and  asking  dama|cri 
therefor.  Exceptions  to  these  petitSoos  were 
filed,  denviog  the  right  to  intervene  after  the 
vessel  had  b^n  discharged  from  arrest.  Tbcfe 
exceptions  were  overruled,  and  t)M  daimatt 
ordered  to  answer.  Answers  were  aooord 
ingly  filed. 

Subsequently,  and   on    April  5,  1890.  the 
Oregon  Short  Line  &  Utah  Northern  Rail«sy 
Company,   charterer  of  the  Oregon,  filed  a 
cross  libel  against  the  Clan  Mackenzie,  char; 
ing  that  the  collision  occurred  throueb  ih« 
fault  of  the  latter,  in  failing   to   displav  a 
proper  anchor  lisht,  to  keep  a  proper  aocW 
watch,  or  to  call  the  steamer's  attentioe  by 
shouting,  ringing  the  shin's  bell,  or  showiof  a 
lantern  or  torch,  as  required  by  Revised  Slat 
utes,  section  4284.     A  stipulation  was  givn  ii 
the  sum  of  $50,000  to  answer  this  crcNS-Kbel, 
and  the  cases  came  on  to  a  hearing  in  the  ds- 
trict  court  upon  libel  and  cross- libeL 

The  district  court  found  the  Oregon  to  have 
been  in  fault  for  excessive  speed,  for  want  of  a 
proper  lookout,  and  of  an  officer  on  deck,  nd 
for  the  negligence  of  her  pilot  in  mistakinjr  the 
anchor  lij»bt  of  the  Clan  Mackenzie forihai 
of  Coffin  Rock,  and  for  not  keeping  fanber 
out  in  the  channel  of  the  river.    iMdtstrki 
court  also  found  the  Clan  Mackeozie  to  bi*v 
been  in  fault  for  the  want  of  a  proper  lookout, 
for  failure  to  ring  her  bell,  and  for  the  onH 
sion    to   exhibit  a  torch.    The  case  was  ad 
judged  to  be  one  of  mutual  fault,  and  a  dr 
cree  was.  entered  dividing  the  damacet^   The 
intervening  petitions  were  held  to  bate  b«« 
properly  filed,  and  one  half  of  their  claioK  vt» 
ordered  to  be  paid  by  the  Oregon  and  the  ochrr 
half  out  of  the  money  found  tobeduetb«C1ia 
Mackenzie.    45  Fed.  Rep.  63.    From  tbisd^ 
cree  both  parties  appealed  to*tbecircultfllW 
court,  which  affirmed  the  decree  of  the  dWnr: 
court,  and  made  the  finding  of  facts  prlsud 
in  tbe  margin.* 

^TiKDnro  OF  FACXt. 

First.  That  tbe  Oan  Mackenxle  laa  BntUhnait 
of  twenty-five  hundred  tons  burden,  buUioi  trca. 
two  hundred  and  flfty-oine  feet  to  lenirth.  tSfrt; 
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elfrht  feet  beam,  and  iwcntv-three  feet 
and  WHS  enrly  in  the  forenoon  of  Oeoeaiher  twi«9' 
sixth,  olffhteen  hundred  and  eiirhtr-oliM.  at  A«^ 
ria,  Orcuon,  bound  for  Portland  fn»ni  K»o  J«a«'*' 
in  tullasu  and  In  tow  of  ttM  •teamcr  Ockiikaaa. 
of  which  one  Ueorr  Enipkin  waa  maaccr  v  4  ptkt 

Second.  That  about  eUrht  o*cloca  in  ib*  f  "*■• 
of  said  day  faid  rwwercnaie  to  anchor  oo  thawj 
gon  side  of  the  r^oinnibia  rlrw lo  Arc  f«»b*i«»« 
water,  at  three  feet  flood  t1<le  and  about  dim  mi^ 
dred  feet  distant  from  and  a  little  below  a  oect 
and  woodyard  for  steamboats  called  N«<*_J*T; 
Also.  ntK>ut  three  fourtha  of  a  Dlle  belo«6«v^ 
Point  and  a  mile  above  Coffin  Rock.  ^^ 

Third.  That  immediately  beluw  nM  O  Wm  Mtm 
aud  a  short  distance  lualde  of  It,  oo  the  h«r  ^<  * 
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Mr,  C«  E«  S.  Wo€>d»  for  Simpson  and  tbe 
•«C1an  Mackenzie:" 

The  court  erred  in  holding  the  Clan  Mac- 
kenzie in  fault  for  not  furnishing  her  watch- 
man with  a  torch,  she  was  not  required  to  ex- 
hibit a  torch  under  the  provisions  of  section 
4234,  U.  8.  Rev.  Stat. 

This  statute  applies  only  to  domestic  vessels. 

The  A.  M.  Hathaway,  25  Fed.  Rep.  926. 

The  navigation  laws  of  the  United  States 
are  mere  municipal  regulations. 

Sears  V.  The  tycotiaCT/te  Scotia")  SI  U.  8. 
14  Wall.  184  (20:822);  United  States  v.  One 
Baft  of  Timber,  13  Fed.  Rep.  796. 

The  re  enacted  section  is  to  be  given  the 
same  meaning  it  had  in  the  original  statute, 
unleas  a  contrary  intention  is  plainly  mani- 
fested. 

Umted  States  v.  Le  Bris,  121  U.  8.  278  (80: 
946);  United  States  v.  Byder,  110  U.  8.  729 
(28:308);  McDonald  t.  Hovey,  110  U.  8.  619  (28: 
269). 

The  torch  law  does  not  apply  to  sail  vessels 
at  anchor. 

Tlie  Wanata  v.  Avery,  95  U.  8.  600  (24:461): 
The  Bobert  EoUand  and  Parana,  59  Fed.  Rep. 
200. 

The  vessel  in  ipoUon  must  exonerate  her- 
self from  blame  by  showing  that  it  was  not 
in  her  power  to  prevent  the  collision  by  adopt- 
inz  any  practicable  precaution. 

Tfie  Virginia  Ehrman  v.  Curtis,  97  U.  8. 
315  (24:  892):  The  Clanta  v.  Cox,  90  Q.  8.  23 
Wall.  13  (23:149);'  La  Tourette  v.  Burton,  68 
U.  8.  1  WaU.  43,  49  (17:609,  610);  The  Henry 
Warner,  29  Fed.  Rep.  601,  602. 


It  is  no  defense  that  the  night  was  dark  oi 
rainy,  or  that  the  colliding  vessel  was  well 
manned,  if  the  vessel  struck  was  anchored  out 
of  the  usual  track  of  vessels  in  a  thoroughfare. 
New  York  db  S.  S.  S.  Co,  v.  Calderwood,  60  U. 
8. 19  How.  26(15:613). 

If  a  vessel  is  anchored,  even  though  it  be  in 
mid-channel,  she  has  done  her  whole  duty 
when  she  displays  her  light  and  sets  her  watch; 
provided,  of  course,  tbe  weather  continues  so 
clear  that  the  light  is  visible. 

The  Wanata,  4  Ben.  310;  The  Wanata  v. 
Avery,  95  U.  8.  609  (24:463);  The  Batacier,  9 

2  W.  Rob.  407;  The  J,  W.  Everman,  2  Huerhes, 
24;  The  Howard  B,  Peek,  48  Fed.  Rep.  834. 

The  watchman  of  the  Clan  Mackenzie  had  a 
right  to  presume  that  the  Oregon  was  well 
manned  and  equipped,  and  under  full  control, 
and  was  proceeding  on  her  usual  course  in  the 
channel,  and  at  the  proper  time  would  alter  her 
course  so  as  to  pass  clear  of  the  anchored 
vessel. 

The  Lady  Franklin,  2  Low.  Dec.  220;  TIte 
Avon,  22  Fed,  Rep.  910;  The  City  of  Brooklyn, 

3  Asp.  N.   8.  232;  The  Thingvalia,  1  U.  8. 
App.  32,  48  Fed.  Rep.  764. 

if  the  watchman  of  the  Clan  Mackenzie  was 
in  fault  for  not  ringing  a  bell  or  exhibiting  a. 
torch,  nevertheless  it  was  error  in  extremis,  in 
a  situation  superinduced  by  the  gross  negli- 
gence of  the  Oregon;  and  the  Clan  Mackenzie 
should  not  be  held  liable. 
.  The  Blue  Jacket  v.  Tacoma  MiU  Co,  144  D.  8. 
371(36:469):  Liverpool,  N,  T.  d  P,  SS.  Co,  v. 
Simmons  ('*  The  City  of  Pari*'*)  76  D.  8. 9  Wall. 
688  (19:758):  Alexandre  v.  Machan  {**TIie  City  of 


wooded  promontory  and  at  a  helffht  of  about  thirt  j 
feet  from  tbe  water,  there  to  ana  was  at  said  time 
maiDtained  a  government  liflrbt,  described  as  a 
tubular  lens  lantern  of  a  one  hundred  candle 
power,  with  a  radiating  power  of  four  miles,  and 
easily  viaible  on  a  dark,  clear  nJght  from  three  to 
four  miles. 

Fourth.  That  said  steamer  Ocklahama  was 
owned  at  said  date  by  the  Oregon  Raiiway  &  Navi- 
gation Company,  but  was  in  possession  and  coo- 
trol  of  said  Oregon  Short  Line  &  Utah  Northern 
Kailway  Company  under  a  lease  from  said  Oregon 
Bailway  and  Navigation  Company,  and  that  said 
Henry  Empkins.  as  master  and  pilot,  was  the  agent 
of  tbe  BiUd  OreaoQ  Short  Line  &  Utah  Northern 
Bailway  Company. 

Fifth.  That  said  pilot  anchored  tbe  Clan  Mac- 
kenzie on  tbe  edge  of  the  ship  channel,  which  at 
that  point  to  nearly  half  a  mile  wide  at  the  mean  of 
the  lowest  lon^  waters  and  well  out  of  tbe  usual 
track  of  tbe  ocean  steamers  that  ply  between  Port- 
land and'San  Francisco,  and  also  back  and  out  of 
tbe  range  of  said  Coffin  Rock  Light. 

Sixth.  That  under  tbe  direction  of  said  pilot 
there  was  placed  in  the  fore  rigging  of  said  Clan 
Hackeoxie  on  the  starboard  side  midway  between 
tbe  foremast  and  tbe  shrouds,  between  twenty  and 
twenty-five  feet  above  the  deck  and  tbirty-flve  to 
forty  feet  above  the  water,  an  anchor  light,  which 
was  a  white  light  in  a  copper  lantern  wirh  a  glob- 
ular corruirated  lens  over  eight  inches  in  diameter, 
and  that  toe  material  used  in  it  was  equal  to  tbe 
best  coal  oil,  and  it  would  bum  eight  hours  with- 
out trimming:  that  it  was  easily  visible  on  a  diirk, 
clear  night  a  mile  away  and  was  kept  in  place  and 
burning  brightly  from  ten  o*ciock  p.  m.  of  said  De- 
cember twenty-sixth  up  to  and  at  the  moment  of 
the  collision  hereinafter  mentioned. 

Seventh.  That  said  pilot  then  proceeded  with 
Ocklahama  to  the  dock  of  tbe  woodyard  at  said 
Neer  City,  where  said  steamboat  was  tied  up  for 
tbe  night. 

Eighth.  That  said  Clan  Mackenzie  was  well  and 
properly  anchored,  and  that  the  light  hung  In  the 
rigging  thereof  was  properly  hung  and  was  in  all 
ivspecta  a  good  and  sufficient  anchor  li^ht. 

Ninth.    That  about  nine  o*olook  in  tbe  evening 

U8  U.  S. 


of  said  December  twenty-siztb,  eighteen  hundred 
and  eighty-nine,  tbe  Oregon,  an  iron  steamship  of 
al)out  one  thousand  tons  burden  and  three  hun- 
dred feet  in  length,  and  being  operated  by  said 
Oregon  Short  Line  &  Utah  Northern  BailwHv  Com- 
pany under  the  lease  from  the  Oregon  Railway  it 
Navigation  Company  as  owner  thereof,  left  Port- 
land, Oregon,  for  San  Francisco,  California,  with  » 
cargo  of  freight  and  passengers,  under  the  charge 
ot  a  pilot,  ana  drawing  between  sixteen  and  seven- 
teen feet  of  water  and  having  a  proper  mast  light 
and  side  lights  burning. 

Tenth.  That  the  night  of  said  December  twen- 
ty-six, eighteen  hundred  and  eighty-nine,  waa 
dark  and  dear,  the  weather  calm,  with  some 
clouds  in  the  sky:  a  few  stars  were  visible,  and  ao- 
oording  to  the  calendar  the  moon  set  at  9.42  p.  m. 

Eleventh.  That  during  the  passage  of  the  Ore- 
gon down  the  Columbia  river,  and  up  to  the  time 
of  the  collision,  the  pilot  thereof  was  on  the  center 
of  the  bridge  Just  abaft  and  al)ove  the  pilot-house, 
and  there  was  a  man  at  the  wheel  and  another  for- 
ward on  the  forecastle  head  acting  as  a  lookout. 
The  steersman  and  lookout  came  on  duty  at  twelve 
o*c]ock,-  and  besides  these  no  person  connected 
with  the  vessel  was  on  duty  on  deck  from  that 
time  to  the  collision. 

Twelfth.  That  near  one  o*olook,  and  a  mile  or 
more  above  Goblets  Point  and  opposite  the  railway 
ferry  landing,  the  anchor  light  of  the  Clan  Mac- 
kenzie and  the  Coffin  Rock  light  might  both  have 
been  seen  from  the  ship*s  channel  in  the  Columbia 
river,  and  there  the  pilot  of  the  Oregoti  saw  one 
light  which  he  took  for  said  Coffin  Rook  light. 

Thirteenth.  That  from  thto  point  the  Oregon 
followed  the  bend  of  the  river  to  the  westward  for 
nearly  a  half  mile  until  both  lights  were  shut  out 
by  GU)ble^  Point,  and  in  the  course  of  the  next 
half  mile  she  came  back  to  the  northward,  so  that 
by  the  time  she  was  abreast  of  tbe  foot  of  Rand 
Island  and  juet  above  Qoble*B  Point,  if  she  had  been 
In  midchannel,  both  lights  would  have  been  plainly 
vteiMe  from  her  declc.  though  somewhat  In  line, 
the  light  of  the  Clan  Maclcenzie  being  the  farther 
in  shore;  but  the  Oregon,  Instead  of  being  in  mid- 
channel,  hugged  the  shore  in  the  bend  above 
Goblets  PoinU  and  came  abreast  of  said  point  on 
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New  TorkT)  147  U.  8.  72  (37:86);  The  Hypo- 
dame  v.  Chavin.  78  U.  S.  6  Wall.  216,  224  (18: 
794,  796);  The  Favorita  v.  Vnian  Ferry  Co,  85 
U.  8.  18  Wall.  598,  608  i21:856,  859);  Jonee  v. 
aiaueon  {**The  Elizabeth  Jonet^^M%  U.  8.  514 
(28:812);  FarweU  v.  The  John  E.  Starin,  2 
Fed.  Rep.  109;  The  Ella  B.  19  Fed.  Rep.  792; 
The  John  MiicheU,  12  Fed.  Rep.  611;  The 
Benovator,  30  Fed.  Rep.  194;  The  Havilah,  88 
Fed.  Rep.  875;  The  Belle,  1  Ben.  817,  819;  The 
Vancouver,  2  Sawv.  385;  77<«  Western  Me- 
tropotis,  6  Blalchf.  211;  The  Orizaba,  67  Fed. 
Rep.  247;  The  Robert  Holland  and  Parana,  59 
Fed.  Rep.  200;  The  Galileo,  24  Fed.  Rep.  886. 

The  bunlen  of  proof  is  on  the  Oregon  to 
sbow  fault  in  the  Clan  Mackenzie. 

The  Virginia  Ehrman  v.  Curtis,  97  U.  8. 
815  (24:892);  The  Clanta  v.  Cox,  90  U.  8.  28 
Wall.  18  (28: 149). 

Where  negligence  of  one  collidine:  vessel  is 

fross  and  made  out  hj  uncontradicted  evi* 
ence,  the  other  vessel  will  not  be  held  in  fault 
OD  mere  surmise  or  presumption;  but  her  fault 
must  be  clear. 

Alexandre  ▼.  Maehan  {"The  City  of  New 
York**)  147  U.  8.  72  (87:85);  The  Grace  Sey- 
mour, 63  Fed.  Rep.  165;  IVie  Carroll  v.  Green, 
75  U.  8.  8  Wall.  802  (19:392). 

The  pilot  was  bound  to  know  that  the  place 
was  usual  anchorage  ground,  and  to  consider 
this  fact  when  approaching  the  spot  He 
should  have  run  at  reduced  speed  and  on  the 
right  hand  half  of  the  channel.  He  should 
have  verified  his  assumption  as  to  the  light. 


Wetmore  v.  The  Granite  State,  70 


ligdl. 

uTs. 
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Wall  814  (18:180):  Boffers  v.  The  St,  Charlee, 


eO  U.  8. 19  How.  108(15:563):  The  Qfforudot. 
The  K  P.  Bridge,  91  U.  S.  692  (23:379  :  77.« 
Itinerant,  2  W.  Rob.  236;  Angcll,  Higl* 
ways,  k5  440;  The  Vivid,  Swabey,  89;  M^roer 
V.  The  Florida,  8  Hughes.  488;  The  Deepatei, 
8wabey.  140;  The  James  Watt,  2  W.  Rob.  270; 
The  Perth,  8  Ha^.  Adm.  415. 

Misreading  a  light  is  negliirenoe. 

Pfister  V.  Greening  {*'The^Gray  EagU*)7% 
U.  S.  9  Walk  511. 612  (19:743.  744);  Seabrvok  v. 
Raft  of  Railroad  Cross  Ties,  40  Fed.  Rep.  600. 
Nelson  v.  Ldand,  63  U.  8.  22  How.  55  (16. 
272). 

Messrs.   ArteauM  H.  Hobaes,  W.  W. 
Cotton*  John  F.  Dillon  and  J.  M.  WU- 
•on*  for  "The  Oregon"  and  the  railway  oon 
pajQv: 

Tliis  court  has  no  Jurisdictioo  of  toy  of  tht 
interventions,  for  the  reason  that  the  "Ore- 
gon/' prior  to  the  filing  of  the  interveottoot. 
was  discharged  on  a  stipulation  filed  in  tfa* 
libel  of  John  8impson,  master  and  claimast  of 
the  "Clan  Macke.iZie/and  has  not  siDce  bees 
seized. 

United  Slates  v.  Eaytian  Bepublie,  154  U.  S. 
118  (38:931);  Roberts  v.  The  HuntstiOt,  3 
Woods,  386;  The  Wild  Ranger,  2  New  Rep. 
402;  The  T  W,  Snook,  51  Fed.  Rep  244;  Tis 
Union,  4  Blatchf.  90. 

Neither  the  district  or  the  circuit  court  htd 
jurisdiction  in  admiralty  to  entertain  a  libel  in 
rem  for  damages  incurred  by  loss  of  life  wbto 
\yf  the  law  of  Orr^ou,  a  nglit  of  sctkm  tor 
vives  to  personal  representatives,  hat  no  liet 
is  expressly  created  by  the  act,  altboofb  the 
right  to  acquire  a  lien  was  given.    Modi  lei« 


the  south  side  of  the  obaDoel,  when  the  pilot  saw  a 
liirht,  which  he  supposed  to  be  CoflfiD  uock  lifffar, 
and  beaded  for  it.  Rivimr  the  steersman  the  course 
northwest  by  oortb,  wbtob  was  held  to  the  moment 
of  the  collision,  while  the  general  direction  of  the 
ship  cbaooel  from  abreast  of  said  Gk>i*le*B  Point  to 
below  Coffin  Rock  light  is  north-north  west. 

Fourteenth.  That  the  Itflrht  which  the  pilot  raw 
both  above,  at.  and  lielow  Oohle^  Point,  and  which 
he  mistook  for  the  Coffin  Rock  light,  was  in  fact 
the  anchor  liFbt  of  the  Clan  Mackenzie,  but  that 
the  Coffin  Rock  light  was  burning  brightlv  during 
all  said  times,  ana  should  have  been  visibie  from 
the  deck  of  the  Oreiron. 

Fifteenth.  Hliat  during  said  time,  and  up  to  the 
moment  of  the  collision,  the  Oregon  was  going 
through  the  water  at  the  rate  of  twelve  miles  an 
hour  and  about  fliteen  miles  past  the  land. 

Sixteenth.  That  the  Oregon  arrived  within  three 
hundred  feet  of  the  Cinn  Mackenzie  when  the  pilot 
and  lookout  of  the  Orcvcn  simultaneously  discov- 
ered the  Clan  Mackenzie,  and  the  helm  of  the  Ore- 
gon was  immediately  put  to  port. 

S6  tenteenth.  That  the  course  of  the  Oregon  was 
not  changed  in  time  to  avoid  a  oollision.  and  she 
•truck  the  Clan  Mackenzie  in  a  direction  slightly 
liagoual  to  her  keel«  between  the  port  cathead  ana 
the  stem,  and  cut  Into  her  for  a  distance  of  about 
thirty  feet. 

EiKhtcenth.  That  from  the  deck  of  the  Oregon 
the  outline  of  the  shore  from  Goblets  Point  to 
Coffin  Rock  wns  easily  distinguishable,  and  the 
light  of  the  rian  Mackenzi*'  should  have  been  seen 
and  distinKuisbed  for  at  least  a  quarter  of  a  mile. 

Nineteenth.  That  it  was  and  is  the  custom  of 
vessels  being  towed  from  Astoria  to  Portland  to 
anchor  for  the  whole  or  a  pnrt  of  a  night  in  the 
Columbia  river  which  fuct  should  have  been 
known  to  the  persons  in  cbarire  of  the  Oreiron,  and 
thev  should  have  kept  a  good  lookout  for  such 
vessels  in  order  to  avoid  a  collision. 

Twentieth.  That  said  collision  was  caused 
primarily  by  the  fault  of  the  Oreiron.  in  that  she 
was  beinff  run  at  too  high  a  rate  of  speed;  that  she 
did  not  have  a  proper  lookout  oti  the  bow;  that 
she  should  have  bad  at  least  one  officer  on  deck  to 
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oversee  said  lookout,  and  that  her  pUoc  w«  aigli' 
gent  or  incompetent  in  mistaking  the  anchor  Ufkt 
of  the  Clan  Mackensle  for  that  of  CoSo  Book 
light  and  in  not  keeping  well  out  into  the  cSaapH 
of  the  river  before  rounding  Ooble^  Pototsosit^ 
bring  the  Coffin  Rock  light  plainly  In  view  befncv 
giving  the  steersman  the  oourw%,  and  alsola  iaa4 
ing  contlnuouslv  at  the  mftddie  of  the  bttdgi  ore: 
and  above  the  light  In  the  pilot-  boost  iaMsai  «f 
moving  back  and  forth  tbereon. 

Twenty-first.  That  there  was  a  watoh  oa  hovJ 
the  Clan  Mackenzie,  who  had  instrortloai  froa  tkf 
master  to  keep  a  good  lookout  and  rteg  thr  bet  ir 
the  weather  t>eoame  thick  or  fogay,  aod  tkat  mM 
watch  saw  the  light  of  the  Omoq  wtaca  •boat 
three  fourths  of  a  mile  away  and  ner  haB  vbea  « 
a  distance  of  about  one  fourth  of  a  mile,  vbea  ht 
perceived  that  she  was  beading  directly  for  tfet 
Clan  Mackenzie  and  oommenoed  shouttaa  and  eve- 
tinned  to  do  so  until  Just  before  the  oolMoa.  ^ 
he  did  not  ring  the  belL  Tbe  weather  wmom^M 
or  foggy, 

Twenty-eeoond.  That  said  Qaa  Maokeorit  w 
not  provided  with  a  torchlight  to  be  tbowa  oo  ^ 
approach  of  danger  and  none  was  abowo  at  csr 
time  the  Oregon  was  approaching. 

I  further  find  from  the  evidence  now  hrtrodoA^ 

in  connection  with  that  Introduced  In  the  dktrtrt 

court  that  It  is  not  customary  when  a  shiv  a  ti 

anchor  In  a  harbor,  rtver«  or  ehanneL  as  n  i*^ 

I  case,  with  her  anchor  light  bamlng  bnsbtlj.tM 

'  the  night  Is  clear  and  without  foe.  toibow  a  torc^ 

I  or  a  flash  light  or  rina  a  bell  on  the  approar^  of  • 

I  steamer,  and  that  if  a  torch  or  flaah  llgnt  h  ooi  •» 

I  ready  prepared  and  at  hand  and  ready  lor  (m»  ia«t 

!  it  would  take  five  minutes  to  obtatn  one  f  roa  tk* 

place  where  they  are  usual]  v  kept  ami  light  It 

Twenty-third,  lliat  said  dan  Mackmna,  brtar 
a  foreign  vetsel.  was  not  requhvd.  uiKier  seotM 
forty-two  hundred  and  thiry-f oar  of  tae  lit«»H 
Statutes,  to  bum  a  torch  on  the  approach  of  t^ 
Oreiron,  and  It  was  not  the  cu«tom  oo  the  Onhart^ 
river  to  do  so  or  to  rinir  a  bell  In  a  ehair  algkt  ■•- 
dcr  like  lircumstances.  but  the  ItabUltytotos'- 
iisi<»n  would  have  been  Cf«at|y  dlialiiims^  mS 


either  been  done  In  Uma. 


u8r.H. 


tSM. 
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^id  the  couxts  have  jurisdiction  of  the  "Ore- 
iron"  upon  the  petitions  of  interventioii  by  tbe 
iDtervenois  after  her  discharge. 

Metcalfe  ▼.  Ue  Alaska,  189  U.  8.  201  (82: 
923);  Barton  v.  Brown  CThe  Corsair")  145 
U.  S.  385.  347  (36:727.  781);  The  J.  E.  Rum- 
heU,  148  U.  S.  1  (37:845). 

Admitting  that  tbe  Oregon  statutes  give  the 
right  to  a  maritime  lien,  enforceable  in  rem 
io  the  Federal  courts  in  admiraltj,  such  a  lien 
is  the  foundation  of  the  proceedings  in  admi 
raltj.  and  process  is  necessary  to  effect  the 
lien  to  give  jurisdiction. 

The  Vera  Uruz,  L.  R.  10  App.  Cas.  69. 

The  findings  of  the  fact  are  wholly  silent  as 
to  the  ayantum  of  damage  sustained,  and 
such  finotngs  of  fact  are  conclusive  here,  as 
iD  ihe  nature  of  a  special  verdict  by  a  jury, 
behind  or  beyond  which  this  court  will  not  go. 

Alexandre  v.  Machan  ("  The  City  of  New 
York")  147  U.  8.  72.  76  (87:  86,  87),  and  cases 
cited. 

Tbe  case,  therefore,  stands  as  if  no  damage 
whatever  bad  l)een  shown  by  the  evidence,  as 
if  it  were  a  case  of  damnum  absque  injuria. 

Sun  Mut.  Ins. Co,  v. Ocean  Ins.  Co.  107 U.S. 
485.  500-508  (27:  337.  342,  343). 

The  Clan  Mackenzie  was  primarily  in  fault 
because  her  anchor  light  was  lowered  and  not 
shown  just  before  tbe  collision. 

RofferM  V.  St,  Charles,  60  U.S.  19  How.  108 (16: 
M3);  7%<f  a  M.  Palmer,  29  L.  T.  N.  S.  120; 
The  Annie  Lindsley  v.  Brown,  104  U.  S.  185 
(26:  716). 

When  a  vessel  baa  committed  a  positive 
breach  of  statute,  she  must  show  not  only 
that  prol)ably  her  fault  did  not  contribute  to 
the  disaster,  but  that  it  could  not  have  done  so. 

The  Pennsylvania  v.  Troop,  86  U.  8.  19 
Wall.  126.  186  (22:  148,  151);  Richelieu  A  0, 
Nav.  Co,  V.  Boston  M,  Ins.  Co,  136  U.  8.  408, 
422  (84:  898,  408). 

The  Clan  Mackenzie  was  in  fault  in  that 
she  failed  to  adopt  such  precautions  to  avoid 
the  collision  as  were  required  by  the  special 
circumstances  of  the  case. 

Tlu  Benry  Warner,  29  Fed.  Rep.  601;  Ths 
Ovyandotte,  39  Fed.  Rep.  676;  The  Oscar 
Townsend,  17  Fed.  Rep.  93;  The  Erastus  Corn- 
ing, 25  Fed.  Kep.  572;  TJu  John  Fentoiek,  L. 
R.  3  Adm.  &  Eccl.  500;  The  Philoiaxe,  37  L. 
T.  N.  8.  540;  The  Thomas  Lea,  55  L.  T.  N.  8. 
406. 

Tbe  Clan  Mackenzie  was  obliged  by  section 
4234  of  the  Revised  Statutes  to  burn  a  torch 
tipon  the  approach  of  the  *  Oregon  " 

National  Steam  Nav.  Co,  v.  Dyer  ("  Tlie 
Scotland")  105  U.  8.  24  (26:  1001):  Ths  Bel- 
genland  v.  Jensen,  114  U.  S.  355  (29:  152); 
Melden  v.  C/iase,l50  U.  8.  674  j37:  1218). 

The  torch  law  has  uniformly  been  applied 
to  sail  vessels,  no  matter  from  wliat  direction 
tbe  steam  vessel  might  be  approaching. 

Brninard  v.  The  Narragansett,  3  Fed.  Rep. 
1851:  The  Leopard,  2  Low.Dec.  288;  The  Titian, 
^  Ben.  846;  The  John  Hopkins,  18  Fed.  Ren. 
185;  The  flereules,  17  Fed.  Rep.  606;  The  Caro, 
28  Fed.  Rep.  735;  The  1.  C  JhrHs,  29  Fed. 
Rep.  926;  The  Saratoga,  37  Fed.  Rep.  119; 
The  Ogemaw,92  Fed.  Rep.  9l9,  925;  Tlie  EUa 
mora,  17  Blatchf .  88. 101. 

An  anchor  watch  is  a  legal  necessity. 

The  Henry  Warner,  29  Fed.  Rep.  6dl;   Tfu 
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Oscar  Townsend^  17  Fed.  Rep.  98;  The  Lizzie 
Hende7'son, 'ZOFed.  Rep.  524;  The  Erastus  Corn- 
ing, 25  Fed.  Rep.  572;  ShepJurd  v.  Tfu  Clara, 
102  U.  8.  200  (26:  145). 

The  Clnn  Mackenzie  was,  uuder  the  circum- 
stances of  the  case,  expressly  required  to  ex- 
hibit a  torch  light,  or  to  take  some  similar  pre'- 
caution  in  the  way  of  warning  the  ''Oregon." 

The  Industrie,  L.  R  8  Adm.  &  Eccl.  303; 
The  Philotaxe,  37  L.  T.  N.  8.  540;  The  Tliomas 
Lea.  85  L.  T.  N.  8.  406;  The  John  Fenwick, 
L.  R.  3  Adm.  &  Eccl.  500;  The  Anglo-Indian, 
33  L.  T.  N.  8.  233. 

Messrs.  William  A.  Maury*  Raleigh  Stott, 
W,  L.  Boise,  George  C.  Stout  and  C.  W.  Fulton, 
for  intervcnors,  by  leave  of  court: 

The  bond,  when  given,  is  up  to  its  full 
amount,  identical  with  an  admiralty  stipula- 
tion so  far  as  being  a  substitute  forobe  res  is 
concerned. 

T?ie  City  of  Hartford,  11  Fed.  Rep.  91;  The 
Roslyn  and  Midland,  9  Ben.  130. 

Tbe  bail  or  stipulation,  given  to  release  a 
vessel  from  arrest  in  an  admiralty  suit,  rep- 
resents ihe  vessel  thereafter  in  such  suit. 

The  Kalamazoo,  9  Eng.  L.  &  Eq.  557,  660; 
The  Palmyra,  25  U.  8.  12  Wheat.  10  (6:  534); 
United  States  v.  Ames,  99  U.  8.  36  (25: 297). 

The  bond  or  stipulation  is  constructively 
the  thing  itself  still  in  the  bands  of  the  court. 

The  Wanata  v.  Af}ery,  95  U.  8.  611  (24:  464); 
The  WM  V.  Barling,  81  U.  8.  14  WaU.  406 
(20: 774);  The  Union,  4  Blatchf.  90. 

The  interveners  are  properly  colibelants 
with  the  libelant  in  the  original  suit. 

Fretz  V.  HuU,  63  U.  8.  12  How.  466  (18: 
1068':  The  Queen,  40  Fed.  Rep.  094. 

The  intervention  of  Mr.  Lnidlaw  as  adminis- 
trator of  the  estates  of  Austin  and  Reed,  two 
seamen  who  received  injuries  in  the  collision 
which  resulted  in  death,  was  ri^ht. 

Burton  v.  Brown  ('•  The  Corsair")  145  U.  8. 
385,  344  (86:  727,  730);  Ths  Premier,  59  Fed. 
Rep.  797. 

^Mr.  Justice  Brown  delivered  the  [192 
opinion  of  tbe  court: 

At  the  time  of  tbe  collision  in  question, 
whicb  occurred  about  one  o'clock  on  the 
morning  of  december  27,  1889,  the  ship  Clan 
Mackenzie,  an  iron  sailing  vessel  of  2600  tons 
burden,  bound  from  Rio  Janeiro  to  Portland 
in  ballast,  was  lyioi?  at  anchor  in  five  fatbofns 
of  water  on  the  westerly  or  Oregon  side  of  the 
Columbia  river,  about  900  feet  distant  from  and 
below  a  steamboat  dock  known  as  Neer  City, 
about  three  quarters  of  a  mile  below  Globle's 
Point,  and  one  mile  above  Coffin  Rock.  She 
was  anchored  on  the  ed<re  of  the  ship  channel, 
which,  at  that  point,  is  nearly  half  a  mile  wide 
at  low  water,  and  well  out  of  the  usual  track 
of  ocean  steamers  plying  up  and  down  the 
river,  and  out  of  the  range  of  Coffin  Rock 
light.  She  WAS  provided  with  an  anchor 
watch,  and  was  displayincr  the  proper  statutory 
anchor  liirht  l)etween* twenty  and  twenty-five 
feet  al>ove  the  dock .  In  this  condition  she  was 
run  into  and  sunk  by  the  steamship  Oregon, 
The  circum«'innces  above  detailed  raise  a  pre- 
sumption of  fault  on  the  part  of  the  Oregon, 
and  the  burden  of  proof  is  upon  her  to  exonerate 
herself  from  ♦liability.  TTie  Clanta  [193 
▼.  Cox,  90  U.  8.  23  Wall.  1,  18  [28:  146,  149]; 
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The  Virginia  Ehrman  v.  Curtii,  97  U.  8.  809.  f 
815  [24:  890.  892J;  1  Parsons,  Shipping,  673. 
lias  she  succeeiled  in  doing  bo?  Ab  answer  to 
this  question  requires  the  consideration,  both 
of  her  own  movements,  and  of  the  alleged 
delinquencies  on  the  part  of  the  Clan  Macken- 
zie. 

1.  The  Oregon  was  an  iron  steamship,  800 
feet  in  length,  and  of  about  1000  tons  burden, 
and  WM8  navigated  by  the  railway  under  a 
charter  from  her  owner,  the  Oregon  Railway 
&  Navigation  Company,  in  a  freight  and  pas- 
senger trade  between  rortland  and  San  Fran- 
cisco. She  left  Portland  at  about  nine  o'clock 
in  the  evening  in  question  with  a  cargo  of 
freight  and  passengers,  under  charce  of  a  river 
pilot,  drawing  about  sixteen  feet  of  water,  and 
displaying  her  proper  riding  lights.  The 
weather  'was  calm  and  the  skv  somewhat 
cloudy,  but  the  night  was  dark  and  clear— such 
a  night  as  is  most  favorable  to  the  discovery 
of  lights.  The  deck  watch  was  composed  of 
the  river  pilot  in  command,  who  was  on  the 
bridge  just  above  the  pilot-house;  a  man  at  the 
wheel,  and  a  lookout  upon  the  forecastle  head. 
No  officer  and  no  other  man  connected  with 
the  vessel  was  on  deck  from  the  time  the 
watch  was  changed  at  12  o'clock  until  the  col- 
lision. 

Considering  the  darkne.<z8  of  the  night,  her 
rate  of  speed,  which  was  fifteen  miles  an  hour 
past  the  land,  the  narrowness  of  the  channel, 
and  the  probability  of  meeting  other  vessels, 
the  greatest  watchfulness  was  required,  and 
we  think  that  prudence  demanded  at  least  an 
additional  lookout  The  watch  was  the  small- 
est that  would  be  tolerated  under  any  circum- 
stances, and  even  were  it  sufficient  for  navi- 
gation by  daylight,  it  by  no  means  follows  that 
It  was  sufficient  for  running  a  river  in  a  dark 
night.  It  is  hardly  possible  that,  in  a  four- 
hour  watch,  the  attention  of  the  lookout  should 
not  be  occasionally  diverted  from  his  immedi- 
ate duty.^  Yet  the  withdrawal  of  his  eye  from 
the  course  of  the  vessel  even  for  the  fraction 
of  a  minute  may  occur  at  a  moment  when  a 
light  comes  in  sight.and  before  this  light  can  be 
accurately  locat^  and  provided  for.  a  collision 
may  take  place.  As  was  said  by  Mr,  Justice 
Swayne  in  Pcnta  v.  The  Ariadne,  80  U.  S.  18 
194]Wall.  475,  478  [20: 642.  643];  ♦"Thedu- 
ty  of  the  lookout  is  of  the  highest  importance. 
Upon  nothing  else  does  th^  safety  of  those 
concerned  so  much  depend.  A  moment's  neg- 
ligence on  his  part  may  involve  the  loss  of  the 
vessel  with  all  the  property,  and  the  lives  of  all 
on  board.  The  same  consequences  may  result 
to  the  vessel  with  which  his  shall  collide.  In 
the  performance  of  his  duty  the  law  requires 
inderatigable  care  and  sleepless  vigilence. 

Where,  as  in  this  case,  the  circumstances  are 
such  as  to  require  more  than  ordinary  cnre.  we 
think  it  not  too  much  to  require  a  lookout  to 
be  stationed  on  either  bow.  It  was  said  in  the 
case  of  Chamberlain  v.  Ward,  62  X).  8.  21 
How.  648.  671  [16:  211.  219],  that  ocean  steam- 
era  usually  have  two  lookouts  in  addition  to 
the  officer  of  the  deck,  and  that  no  less  precau- 
tion should  be  taken  by  first-class  steamers  on 
the  lakes.  In  the  case  of  The  Oertnania,  8 
Mar.  L.  Cas.  O.  S.  269.  a  case  of  a  steamer 
which  had  come  into  collision  with  a  barque 
in  the  English  Channel  in  a  dark  night,  the 
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Privy  Council  were  advised  by  the  naotkal  as- 
sessors, who   assisted  then?,  that  it  was  the 
usual  practice  in  king's  ships  to  have  never  lr«^ 
than  two  lookouts  at  the  bowsprit,  and  tbeir 
lordships  announced  themselves  as  not  taxm- 
fled  with  the  sufficiency  of  the  reason  alleged 
for  having  only  one  lookout   in  that  case. 
While,  in  the  case  of  The  Colorado  v.  The  ft  P. 
Bridge,  91  U.  S.  692  [28:  879],  the  collisio* 
took  place  during  a  dense  fog,  it  was  said,  i» 
the  opinion  of  the  court,  tbAt  a  watch  ooe- 
sisting  only  of  the  mate,  one  wheelsman,  and 
one   lookout,    besides    the   engineer,  would 
hardly  be  considered  sufficient  for  a  large  pco> 
peller,  even  in  a  clear  ni^ht 

Nor  are  we  satisfied  with  the  condnct  of  tW 
master  in  leavins^  the  pilot  in  sole  charge  of  th* 
vessel.  While  the  pilot  doubtless  supenede» 
the  master  for  the  time  being  in  the  command 
and  navigation  of  the  ship,  and  bis  onScra 
must  be  obeyed  in  all  matters  connected  witk 
her  navigation,  the  master  is  not  wboUf  ab- 
solved from  his  duties  while  the  pilot  ts  om 
board,  and  may  advise  with  him.  and  evea 
displace  him  in  case  he  is  intoxicated  or  maoi- 
festly  incompetent  He  is  still  in  command  of 
the  vessel.  Except  so  far  as  her  navigatioD  it 
concerned,  and  bound  to  see  that  there  is  a 
sufficient  watch  on  *deck,  and  that  the  [105 
men  are  attentive  to  their  duties.  I%e  Una,  L 
R  1  P.  C.  426. 

Tlie  Batatier  .1  Spinks.  Ecd.  878, 888,  it  waa 
said  by  Dr.  Lushmgton:  **Thcre  are  mtay 
cases  in  which  I  should  hold  that,  ootwitk- 
standing  the  pilot  has  charge,  it  is  the  daty  of 
the  master  to  prevent  accident,  and  not  t» 
abandon  the  vessel  entirely  to  the  pilot;  bat 
that  there  are  certain  duties  be  has  to  discbirjee 
(notwithstanding  there  is  a  pilot  on  board)  for 
the  benefit  of  tne  owners."  In  an  official  re- 
port made  by  an  maritime  commission  in  18i< 
the  Elder  Brethren  of  Trinity  House  are  laid 
to  have  expressed  the  opinion  **tbat  in  vdl 
conducted  ships  the  master  does  not  regard  tht 
presence  of  a  duly  licensed  pilot  in  coaTpobofy 
pilot  waters  as  freeing  him  from  every  oblige 
tion  to  attend  to  the  safety  of  the  vosel:  b«l 
that,  while  the  master  sees  that  his  officers  aad 
crew  duly  attend  to  the  pilot's  orders,  be  bta- 
self  is  bound  to  keep  a  vigilant  eye  oa  tht 
navigation  of  the  vessel,  and,  when  eioeptioMl 
circumstances  exist,  not  only  to  urge  upon  tkt 
pilot  to  use  every  precaution,  but  to  insbt  upoa 
such  being  taken.''    Maraden,  Colhsiou.  SS5i 

These  deficiencies  in  the  watch,  bowefv, 
are  rather  evidence  of  negligence,  and  illaftii- 
tive  of  lax  management  in  the  navigatioa  of 
the  vessel  than  distinct  faults  in  themselTeK.  ad 
would  not  suffice  to  condemn  the  vessid  in  tht 
absence  of  evidence  that  they  contributed  to  tte 
collision.  The  question  still  remains,  whtt 
was  the  particuuir  act  or  omitsk»  wUch 
brought  about  the  collision? 

At  €k)ble's  Point,  three  quarters  of  a  ndk 
above  where  the  Clan  Mackenzie  lay,  there  i» 
a  bend  in  the  channel;  but  the  anchor  hgktof 
the  ship,  as  well  as  Coffin  Rock  lijrfat.  migbi 
have  been  seen  from  the  deck  of  the  Ofcffoa 
near  the  railway  ferry  landing,  a  mile  or  Boit 
above  Coble's  t^oinC  The  pilot  did  to  fact  m 
one  of  such  lights,  which  ht  took  to  be  OoAa 
Rock  light.  As  tbe*  steamer  neared  Qobieli 
Point,  however,  both  lighta  were  that  ia  bf 
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tbe  land:  but  a  little  before  reachiDg  tbe  point. 
If  &be   bad  been  in  midcbaonel,  both  lights 
would  have  been  plainly  visible  from  her  deck, 
though  somewhat  in  line,  that  of  the  ship  be- 
lOOl  ing  a  little  nearer  tbe  bank.    *But  the 
Oregon,  instead  of  bein^in  midchannel,  hugged 
the  shore  in  the  bend  above  Goble's  Point,  and 
was  OD  tbe  southerly  (more  properly,  the  wes- 
terly) side  of  the  channel  as  she  came  abreast 
of  the  point,  when  the  pilot  saw  a  light,  which 
he  supposed  to  be  Coffin  Rock  light,  and  beaded 
for  it,  giving  the  wheelsman  the  course  N.  W. 
by  N.,  which  was  held  to  the  moment  of  the 
collision,  although  the  general  direction  of  the 
ship  channel  from  a  point  abreast  of  Goble's 
Point  ia  N.  N.  W.    (This  flndinff  is  probably 
a  mistake  for  N.  W.   by  N.  i  NT)    The  light 
which  tbe  pilot  saw  both  above,  at,  and  below 
Qoble's  Point,  and  which  he  mistook  for  tbe 
Coffin  Rock  light,  was  in  fact  the  light  of  the 
Clan  Mackenzie.    But  the  Coffin  Rock  light, 
was  burning  brightly  all  this  time,  and  should 
have  been  visible  from  the  deck  of  the  Oregon. 
The  pilot  did  not  in  fact  discover  the  Clan 
Htckenzie  until  he  was  within  800  feet  of  her, 
when  he  and  the  lookout  simultaneously  made 
her  out,  and  the  wheel  was  immediately  put  to 
port     The  change  of  course,  however,  was 
too  late  to  avoid  a  collision,  and  the  steamer 
struck  tbe  Clan    Mackenzie   in   a  direction 
slightly  diagonal  to  her  keel,  between  the  port 
cathead  and  the  stem,  and  cut  into  her  a  dis- 
tance of  about  thirty  feet.    It  is  stated  by  the 
district  judge  that  the  pilot  sought  to  excuse 
himself  fot  seeing  but  one  light,  by  suggesting 
that  tbe  two  lights  must  have  been  so  near  in 
line  that  a  mast  of  the  Clan  Mackenzie  inter- 
repted  the  rays  of  the  Coffin  Rock  lis:ht.    But, 
as  the  outline  of  the  shore  from  Goble's  Point 
to  Coffin  Rock  was  easily  distinguishable  from 
the  deck  of  the  Oregon,  it  was  manifestly 
owing  to  the  negligence  or  inefficiency  of  the 
lookout,  that  the  two  lights  were  not  separated 
and   distinguished,  as   the   Orei^on  rounded 
Goble's  Point.     Indeed,  the  finding  of  the  cir- 
cuit court  is  that  both  lights  might  have  been 
seen  at  the  railway  ferry  landing,  a  mile  above 
Qoble's  Point,  and  fronrthe  course  of  the  river 
at  and  below  the  landing,  it  is  impossible  that 
tbe  two  lights  should  not  have  been  distin- 
guished before  the  steamer  reached  tbe  point; 
and,  even  after  that,  they  could  hardly  have 
been  so  constantly  in  line  as  not  to  be  separ- 
ated, if  the  lookout  had  been  attentive  to  his 
197]  duty.    In  all  probability,  however,  ♦he 
was  watching  the  Coffin  Rock  light.and  gave  no 
thought  to  the  possibility  of  their  being  an- 
other  light  between  him  and  Coffin  Kock. 
From  the  fact  that  the  Clan  Mackenzie  was 
anchored  on  the  westerly  edge  of  the  channel, 
and  that  as  soon  as  she  was  perceived,  the  or- 
der was  given  to  port,  it  would  appear  that  the 
Oregon  was  considerably  to  the  westward  of 
her  proper  course,  and  that,  instead  of  shaping 
her  course  outside  of  CofBn  Rock  light,  she 
was  in  reality  heading  directly  for  the  light  of 
tbe  Clan  Mackenzie,  which  she  mistook  for 
tbe  other.    The  pilot  should  not  have  been 
taken  unawares  by  the  presence  of  the  ship,  as 
there  is  a  distinct  finding  that  it  was  the  custom 
of  vessels  being  towed  from  Astoria  to  Portland 
to  anchor  for  the  whole  or  part  of  tbe  night  in 
the  Columbia  river,  and  that  this  fact  should 
have  been  known  to  the  persons  in  charge  of 
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the  Oregon,  and  they  should  have. kept  a  good 
lookout  for  such  vessels.  Add  to  this  the  fur-^ 
tber  fact  that  tbe  lookout  of  the  Clan  Macken- 
zie repeatedly  hailed  the  steamer  while  she 
was  yet  a  quarter  of  a  mile  away,  and  that  the 
Oregon  neither  distinguisbed  her  light  nor 
heard  her  hail,  and  the  inattention  or  incom- 
petency of  the  lookout  becomes  even  more 
clearly  manifest.  In  short,  there  can  be  no 
doubt  whatever  that  this  collision  was  attribu- 
table to  the  inefficiency  of  the  pilot  and  look- 
out of  the  Oregon. 

2.  The  distnct  judge  was  also  of  opinion 
that  the  Clan  Mackenzie  failed  to  discharge 
her  whole  obligation  to  the  steamer,  and  should 
consequently  share  the  loss.  In  this  opinion 
the  circuit  judge,  with  evident  hesitation,  con- 
curred. As  we  had  occasion  to  remark  iti^ 
Alexandre  v.  Machan,  147  U.  S.  85  [37:  90], 
where  one  vessel  clearly  shown  to  have  been 
guilty  of  a  fault,  adequate  in  itself  to  account 
for  the  collision,  seeks  to  impugn  the  manage- 
ment of  the  other  vessel,  there  is  a  presumption 
in  favor  of  the  latter,  which  can  only  be  re- 
butted by  clear  proof  of  a  contributing  fault. 
This  principle  is  peculiarly  applicable  to  the 
case  of  a  vessel  at  anchor,  since  there  is  not 
only  a  presumption  in  her'  favor,  by  the  fact 
of  her  being  at  anchor,  but  a  presumption  of 
fault  on  tbe  part  of  the  other  vessel,  which 
shifts  the  burden  of  proof  upon  the  latter. 

*8o  far  as  concerns  the  management  of[19S^ 
the  Clan  Mackenzie,! ho  facts  found  are  that  her 
anchor  watch  was  charged  by  the  master  to  keep 
n  good  lookout,  and  ring  the  bell  if  the  weather 
became  thick  or  foggy;  that  the  watchman 
saw  the  light  of  tbe  Oregon  about  three  quar- 
ters of  a  mile  away,  and  her  hull  when  at  a 
distance  of  about  one  quarter  of  a  mile,  when 
he  perceived  that  she  was  heading  directly  for 
the  Clan  Mackenzie,  and  commenced  shouting, 
and  continued  to  do  so  until  just  before  the 
collision,  but  did  not  ring  the  bell;  that  the 
Clan  Mackenzie  was  not  provided  with  a 
torchlight,  to  be  shown  on  the  approach  of 
danger,  and  none  was  shown  at  the  time  the 
Oregon  was  approaching. 

Upon  these  facts  the  Clan  Mackenzie  was 
found  to  have  been  in  fault,  first,  in  not  pro- 
viding her  anchor  watch  with  a  torchlight  or 
flare-up,  whereby  her  presence  might  have 
been  indicated  to  the  approaching  steamer; 
and,  second,  because  her  anchor  watch  did 
not  avail  himself  of  the  means  at  hand  for 
this  purpose,  to  wit,  the  ship's  bell.  The  In- 
ternational Code  (Rev.  Stat.  §  4288)  in  force 
at  this  time,  provided  (Rule  10)  that  "all  ves- 
sels, whether  steam- vessels  or  sail- vessels,  when 
at  anchor  in  roadsteads  or  fairways,  shall,  be- 
tween sunset  and  sunrise,  exhibit,  where  it  can 
best  be  seen,  but  at  a  height  not  exceeding 
twentv  feet  above  tbe  hull,  a  white  light  in  a 
globular  lantern  of  eight  inches  in  diameter, 
and  so  constructed  as  to  show  a  clear,  uniform,^ 
and  unbroken  light,  visible  all  round  the  hori- 
zon, and  at  a  distance  of  at  least  one  mile." 

This  rule  was  substantially,  if  not  literally, 
complied  with.  The  light  was  of  the  regula- 
tion size,  and  if  it  were  hung  a  little  over 
twenty  feet  above  the  hull,  the  difference  wa» 
entirely  immaterial,  as  it  is  found  to  have  been 
seen  by  the  pilot  of  the  Oreeon,  though  mis- 
taken for  the  Coffin  Rock  light. 

The  obligation  to  exhibit  a  torch  is  claimed 
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mim  t0  be  fdmi^bcd  'sritb  pnsper  vinul  li^ho, 
flsd  e^if  mach  n^mA  nuil,  'Ui  rhe'.ftppraBehif 
UMI*]  soy  tf^sia  <^ti  *(iiirfii^  df*  Bii;fi& 
tfm«^  tfanw  a  it^ed  'otcb  opoa  disc  poixa  or 
^ottrrer  'n  vtiica  neb.  meua  wjtl  ibail  be 
eppmnetiui^^'*  Tlue  leexkia  wm  iooorpaated 
iDt«  the  Rrvifleft  ^aciuei  fiEOA  m.  Act  p«mliJ 
Tehpiat7  ^,  1871  V%  iut  ec  L.  440%  aod  ia 
Mrinly  on  p«rc  of  ibe  toematfaHial  Ovie:^ 
wtui^h  V4fl  orii^inttllif  adupfed  in  I^ifl^L  This 
Ad  H€ns\tleti,  **Aa  Aettn  Provide  f<irtjie  Bei- 
trr  Vcnnf  7  tvt  Dfe  oo  Bnani  <jf  Yemg^  Pto- 
9eiU>fl  in  ^tf^ote  or  io  P^n  :»5  St^un,  aiul  f -ir 
Aiber  porprvs,"  la  Hem  vfnvw  ^Miactit: 
'*That  so  >icea«e,  negisfer,  or  esxnilmetic  *luJl 
be  i^racaresi,  m  oHier  pitpcri  BMoect.  ny  3oy  eoi- 
leeri>r  nt  fktyex  chief  omeer  of  ue  diatoms,  go 
say  vesKi  pmpet.ai  in  wbote  or  is  pert  by 
«resm,  onM  be  ffaall  bave  ^s;  :ff&w;xr^  eniiesce 
'.Ast  ail  The  provimons  of  :ai^  .^t  twve  been 
ffiH;  enmpVititi  with,"  Tbe  Act  dkem  pr.';ci*fHis 
to  Isy  4ow  1  eerTsiii  rffpnimeius,  (iniaaed  £or 
tbe  pfnf<>e7ir,fi  of  life  upon  scesm  *e*»:i»,  asd 
^broosly  mt ended  to  spply  only  co  Amerioui 
-matm^  Tbe  se«ee«ie£ft  tectioa  caa^aixiB  rhe 
provMoo  te  mekfioo,  sob^^qucnrly  nerriMV 
fsse4  UiforbeKrvted9cicnttssssKtio«^34. 
IsfWit,  rbe  frinyWint  leetioo  of  rte  Act  cxr 
pmnly  prcvities  rbs(  it  "ib*!!  sot  apply  to 
pobUe  T^pMeis  of  eke  Zwfted  dcitfcs,  or  so  ves- 
sels of  ocber  foastries.*  Eves  U  t^m  secrioQ 
fRer,  9(sC  i  4SS4^  Hood  sJooe  sad  aaeypfciined 
l>y  tike  oUer  profisfofui  of  tbe  Aet  of  whiefr  it 
k  rnonki  I 


s  port.  It  wookl  spe«i  to  spply  ooiy  to 

Cooipcis  ceold  htfrfly 
feftre  mtemAed  k> mikke Hike datff4eolket%on 
$onqam  fore^  ssH  resieis  to  be  Utnmhed 
wnb  proper  iifasl  bghs^  cres  if  it  Wi  tke 
power  ro  <io  sol 

6<ir.  ercs  siilrtfsr  OsA  seccioa  4t3i  wm 
ittfeoded  to  cover  foreifB  retsels,  we  tknk  it 
bss  so  sppliesdoa  to  vessels  st 


rbe  diity  of  t 
coiixs  Kciit. 

.nSewT; 
bsy  at  a  ibe  lower  psic  ot  tbm 
m  ontiary  wesflier  'bcsft  prouomy  -rnmitt 
be  s  momegt  dunnc  tbe  wbatc  mmStr 
mrmoMer  ai^it  not  be  mki  u»  be  idb—  nine 
ner,  wit  bin  rbe  nesajntr  <>f  rhe  «r«tan  sd4  :f 
she  wens  mpusal  to  ffT.'nhit  s  cnmi  ai 
focii  nesmrr,  ii»  woniit  be  De*.inn^  *o 
oae  bonung^  prartically  sA  tlie  tme  Thsi 
wonid  not  only  3e  wboilv  iiniiin  ■■  i  '^at 
lieoie  to  lead  to  ^reat  auLf<tM<m  zmi  f'*p  v- 
ince  xo  peswng  arcramenL  The  very  twrt  "..ic 
'oe  seenon  appiso  only  fts  wHin^  wbkio  ^ 
dicatef  that  it  lefers  (o  an&u;  "^easeia  3D*trr 
WS7,  scce  tbere  a  ^lac  as  amcb  DOHnn  ^r  :^ 
4f  ima^  a  Meamer  to  eahituc  a  totca.  u^c  at 
aoeiior  as  a  ssiiine  vesael^  as  ttte  li^pit  ^is- 
placed  by  beth  is  roe  amk,  indrcit,  it  «  at 
leaat  op^  la  question  wbetker  tlua  paaviaiaa, 
«>  tmr  ss  it  sppties  to  tbe  mi^  wapv  wim  not  i*~ 
peaked  by  srode  TI  of  tbe  Art  .if  Woreb.  P«< 
'23  draf.  at  L.  •UQl  wbirli  tm^tarm  liiat  :t 
sbip  which  is  bemj^tiveraitcn  'vr  «w»  ^lo^  «feii 
Ak>w  fpMi  her  sirfn  en  soch  last  "avitfitiTit 
iafaipaw1iiteIi|Ehtor*SaieHii>l*g^C*  The(301 
I  faujore  of  die  laretsaXaooal  Cade  ^  bbbIb 
primsioa  far  sotaeete  veswrte  qfiiae  ap 
of 

that» 

Code,  it  was  held  rhat  the 
booad  to  Gthifait  a  Enht 


of  ihe  Btrntei 


demipied  b>  sapply  aa  obfvioaa 
la  (he  lateroatioiMJ  Ciide,  with  aspect  to  ves^ 
ads  oader  wsy.  By  Role  S  of  the  or%iaal 
code  of  1**<H,  aniliof?  vcsaeb  ander  way  were 
r»4|vired  fo  car^  rr^lofed  Bights  vfnble  at  a  <fia- 
taoee  of  two  ams,  bat  so  eaeioscd  by  iaboard 
screeaa  that  they  were  wholly  invisible  to  ves- 
sels eomiog  m  aatera  or  approacfaioc  frooa 
either  side,  nnkm  soch  spproaeh  were  f nxa  s 
di/eetioa  not  laore  ihaa  two  polats  abafi  the 
200]  \it9m.  In  other  words,  *oae  or  the  other 
ofsoeh  colored  Krbta  wasvMibieover  sasreof 
the  honzoo  of  twenty  poiafa  of  the  compasa; 
bat  0O  ivoviaioa  waa  »«de  for  the  exhibition 
of  a  tVrbt  to  a  aleamer  oomiaf  op  within  the 
avilloaaioatcd  arc  of  twetve  points;  and.  io  a 
dark  night,  oi  cosine  there  was  creat  danger 
of  cdIImioo.  aioce  tl»e  code  proviiied  tliat  "no 
otlier^  ligbu  than  ibote  laentiooed  in  iu  mka 
shoald  be  carried.  Even  if  a  st^soaer  ap- 
proaelMd  from  ahead,  tlie  colored  liirbta  were 
ireqneoily  lo  dim  as  to  escape  observatioo,  and 
the  exbibirioo  of  a  torch  was  a  very  proper  ad- 
ditional prccautfoo 

5o  aorb  argument,  however,  applies  to  the 
ease  of  veMf^Ia  at  anchor,  which  was  required 
bv  Rale  10  (Art  8  of  the  Beviaed  Code  of 
19S5)  to  exhibit  a  large  white  light  ao  con- 
stracied  as  to  be  viaible  sO  arooad  the  horizon. 


(iiiiiiwg  theaae  of 

JUMkm  /Snme*;  U  IL  3  Ada^  Jk  ErcL 
Ti€  Am^  iarfi#a,  3  Asp.  3faf^  L.  Can  1:  The 
P%iUUi€,  3  Aspi  Mar.  L  Chai  3IX 

It  ■  iaawfed,  however,  rh^  hwsptult  af 
the  tfatate,  tbe  Clsa  Xachemie  waa  hooad  Is 
amfce  aae  of  every 

igeacics  of  the  csae  caOed  for  fiaaverta 
<ioo;  that  she  had  oo  r%ht  in  rrir 
tf atatory  Kght»  hot  was  boaad  cirher  la 
a  torch,  ring  a  belL  or  ia  sqhk  other  cqaailv 
eiOaent  BMoaer  eall  the  iteaaer%  atteataoa  to 
the  fact  of  her  prestace  ia  the  rtver.  Cn 
doaUedlf ,  where  the  ctrcuaaataaeca  of  thecsae 
are  auefa  as  to  demaad  iiaiwial  rare,  nsch  care 
ahootd  be  exerciMd.  ladeed.  there  r  a  ftpedal 
provisioa  ia  Role  d(  that  *^  omatntiac  sad 
obeying  these  ralea  doe  regard  anaat  he  had  Is 
all  daagers  of  aavtcatioo,  aad  to  any  special 
circiimetaaces  which  may  exist  ia  aay  par* 
ticnhir  case  reodemg  a  deparrare  f 
ngcgiaarr  ia  order  Io  avc^ 
ger."  iTie  code,  however,  b 
make  proviaioo  for  aD  ordiaary 

It  orieinatcd  In  the  Eagliah  Xerchaat  SMp> 
piag  Act  Amendmrat  Act  of  ISCS.  the  twenty- 
fifth  aectioo  of  which  provided  for  tlie  adop- 
tion by  Order  in  CooncO  of  certain  mirs  aad 
reimlatiooa  for  preventittg  colfiaicias  at  aea;  re- 
qiiiriot  (he  adopdno  of  certain  Hchts.  foe  i*f 
nals,  and  steerinr  aad  satliag  rales  adapted  to 
almost  every  caar.  Thcfe  recularioaa  wetc 
,  adopted  ta  Midem  mrba  br  the  Act  of  Coa- 
Igreas  of  April  »,  1054.  (Rer.  8m.  $  0331 
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«Dd  by  all  the  Icadini;  maritime  nntions  of  tbc 
"world;  aod  in  the  case  of  8ear9  v.  The  Scotia^ 
«1  U.  S.  14  Wall.  170  [20:  822],  were  bcld  by 
ibis  court  to  have  become  tbe  genera)  law  of 
tbe  sea,  and  obligatory  upon  aliDatioos  which 
bad  given  their  assent  to  tbem.  In  tbe  subse- 
quent case  of  The  Bdgenland  v.  Jensen,  114  U. 
£.  855,  870  [29:  153,  158],  tbey  were  said  to  be 
iinding  upon  foreign  as  well  as  domestic  ships, 
202]  unless  the  contrary  *were  made  to  ap- 
pear. In  18^  a  new  system,  not  differing  radi- 
<saUY  from  tbe  former  one,  was  adopted  in  Eng- 
land; and  by  the  Act  of  March  8,  1885  (28  Stat 
4kt  L.  438)  became  tbe  law  in  this  country  so  far 
MS  concerned  vessels  navigating  tbe  high  seas. 
The  object  of  this  code  was  to  establish  a  uni- 
form system  of  rules  and  regulations,  which 
should  be  obligatory  tbrougbout  the  world, 
taking  tbe  place  of  the  various  and  somewhat 
<eonflicting  usages  wbicb  had  theretofore 
obtained  among  maritime  nations.  As  be- 
fore staled,  they  are  regarded  as  sufficient 
protection  for  a  vessel  under  ordinary  circum- 
stances; and  one  vessel  meeting  another, 
whether  of  tbe  same  or  different  nationality, 
btA  a  right  to  assume  that  both  are  governed 
by  the  same  laws,  and  each  may  regulate  ber 
•own  conduct  accordingly.  Exceptions  to  these 
rules,  though  provided  for  by  Rule  24.  should 
be  admitted  with  ^eat  caution,  and  only  when 
imperatively  required  bv  tbe  special  circum- 
stances of  tbe  case.  It  follows  that,  under  all 
•ordinary  circumstances,  a  vessel  discbarges 
lier  full  duty  and  oblicraiion  to  another  by  a 
faithful  and  literal  observance  of  these  rules. 
The  power  to  superaiid  to  them  other  require 
ments  involves  (he  power  to  determine  what 
shall  be  superadded,  and  in  this  particular 
there  is  room  for  a  great  and  embarrassing  di 
Tersity  of  opinion.  Thus,  one  court  might 
liold  that,  in  addition  to  displaying  the  regu- 
lation light,  a  vessel  at  anchor  should  swing  a 
torch;  another  that  she  should  ring  a  bell; 
another,  that  she  should  blow  a  born,  beat  a 
'drum  or  fire  a  cannon,  and  tbe  result  would  be 
that  a  lookout  would  never  know  when  be  bad 
performed  bis  full  duty  to  an  approaching 
Teasel.  In  tbe  answer  in  this  case  it  is  averred 
that  the  lookout  on  the  ship  *'did  nothing  to 
attract  the  attention  of  tbope  on  board  tbe  said 
steamer,  either  by  shouting,  nnging  said  bell, 
or  swinging  a  lanif^m  or  torch,  or  otherwise; 
that  if  said  lookout  bad  shouted,  or  bad  rung ' 
said  bell,  or  bad  swung  a  lantern  or  torch 
upon  tbe  approach  of  said  steamer,  the  said 
night  being  still  and  dark  as  aforesaid,  said 
•collision  would  have  been  avoided."  Tbe  proof 
showing,  however,  that  the  lookout  did,  in 
fact,  hul  the  steai^er.  tbe  respondent  Is  forced 
io  abandon  this  position,  and  claim  that  he 
should  have  rung  bis  bell  or  swung  bis  lantern 
•or  torch. 

203J  *If  cotirta  were  at  liberty  to  add  to  tbe 
Tequirements  of  tbe  statute,  it  would  always  be 
•claimed  that  the  si*znnl  afldcl  was  not  the 
proper  signal  that  should  have  been  used.  Un* 
•ooubiedly,  if  there  be  f«>g  or  thick  weather,  a 
vessel  at  anchor  is  bound  bv  Rule  15  to  ring 
s  bell:  but,  in  an  ordinarv  dear  night,  with  no 
immediate  danger  impending,  we  think  a 
proper  anchor  liirl»t  supplies  every  needful  pre- 
caution. And  while  in  7 he  Merchant  Prince, 
10  Prob.  Div.  180,  it  was  held  that  the  ezbibi- 
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tion  of  a  flare  up  light  was  not  forbidden  by 
article  2  of  tbe  Revised  Code  rcouiriug  that 
certain  lights,  and  no  others,  should  be  carried; 
yet  we  are  aware  of  no  case  holding  that  a  ves- 
sel at  anchor  in  a  clear  night  is  bound  to  do 
more  than  display  her  anchor  light  until  danger 
of  a  collision  is  imminent.  It  is  true  that 
article  24  of  the  Revised  Code  provides  that 
nothing  shall  exonerate  a  ship  from  the  conse- 
quences of  the  neglect  of  anv  precaution  which 
may  be  reouired  by  tbe  ordinary  practices  of 
seamen  or  by  the  special  circumstances  of  the 
case.  But  in  this  case  there  is  a  distinct  find- 
ing that  it  is  not  customary  when  a  ship  is  at 
anchor  in  a  harbor,  river,  or  channel,  as  in 
this  case,  with  ber  anchor  light  burning 
brightly,  and  tbe  night  is  clear  and  without 
fog,  to  show  a  torch  or  flash  light,  or  ring  a 
bell  on  tbe  approach  of  a  steamer.  Under  such 
circumstances  tbe  Clan  Mackenzie  cannot  be 
charged  with  the  neglect  of  any  custom  or  **or- 
dinary  practice*'  to  exhibit  a  torch  or  ring  a  bell. 
In  measuring  ber  duty  under  tie  circum- 
stances of  this  case,  it  must  be  borne  in  mind 
that  ber  lookout  bad  no  reason  wl  atver  to 
apprehend  danger,  until  tbe  Ortgoi  had 
rounded  Goble's  point,  and  taken  ber  course 
for  Coffin  Rock.  She  was  then  about  three 
quarters  of  a  mile  distant,  and  at  ber  rate  of 
speed  pf  fifteen  miles  an  hour  (a  mile  in  four 
minutes)  would  cover  this  distance  in  three 
minutes.  Even  then  be  had  a  right  to  assume 
that  she  would  take  the  usual  course  down 
the  center  of  tbe  channel,  would  see  his  light, 
and  give  it  a  proper  berth.  He  certainly  was 
not  bound  to  presume  that  she  would  be  guilty 
of  the  gross  and  almost  incomprehensible  neg- 
ligence of  turning  from  ber  proper  course  and 
running  directly  down  upon,  and  until  it  be- 
came manifest  that  sbe*bad  not  observed [204 
his  light,  be  was  not  called  upon  to  act.  Itwa.^ 
then  too  late  to  light  a  torch,  if  he  had  bad 
one  at  band,  or  perhaps  even  to  ring  a  bell, 
and  in  view  of  tbe  finding  of  tbe  circuit  court 
that; 'if  a  torch  or  fiash  light  is  not  already 
prepared  and  at  hand  and  ready  for  use,  it 
would  take  five  minutes  to  obtHin  one  from 
the  place  where  they  are  usually  kept  and 
lighted,  we  are  unable  to  understand  how  the 
court  could  have  held  the  Clan  Mackenzie 
linble  for  the  non  exhibition  of  a  torch,  unless 
upon  tbe  theory  that  It  was  ber  duty  to  keep 
one  lighted  all  *the  time.  As  soon  as  the  look- 
out became  sntinficd  that  tbe  Oregon  cither 
had  not  seen  or  had  mistaken  his  light,  he  did 
what  in  the  excitement  of  the  moment  seemed 
to  him  best.  He  bailed  ber  and  continued  to 
shout  until  ]u5>t  before  tbe  collision.  It  was  a 
case  of  action  in  eitremie,  and.  while  it  is  pos- 
sible that  a  bell  might  have  called  tbe  Attention 
of  tbe  approach ini:  steamer,  it  is  by  no  means 
certain  that  it  would  have  done  so. 4ind  whether 
the  lookout  acted  wisely  or  not  he  evidently 
acted  upon  his  l>e8t  judgment;  and  the  judg- 
ment of  a  competent  sailor  in  extremis  cannot 
be  impugned.  Indeed,  we  are  not  prepared 
to  say  that  a  hail  could  not  have  been  beard  as 
far  as  a  bell,  and  considering  tbe  character  of 
the  lookout  that  Wtks  kept  on  tbe  Oregon,  it  Is 
very  doubtful  whether  a  bell  would  have  been 
beard  or  regarded.  As  we  have  already  ob- 
served, it  is  not  sufflHent  for  tbe  Oregon  to 
cast  a  doubt  on  tbe  management  of  tbe  Clan 
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Mackeode.  Id  view  of  tbe  cleaniess  of  her  own 
fault,  it  is  DOt  unreasoDable  to  require  that  she 
should  make  the  fault  of  tbe  other  equally 
clear.    This  she  has  fallen  far  short  of  doing. 

It  is  also  argued  with  frreat  insistance  that 
the  anchor  light  of  the  Clan  Mackenzie  was 
lowered  when  the  Oregon  first  came  in  si^ht, 
aud  that  such  fault  was  the  primary  and  sole 
cause  of  the  collision.  We  have  exaraioed  the 
testimony  upon  that  point,  which  is  slight,  and 
are  therefore  of  the  opioion  that  the  court  was 
amply  justified  in  refusing  to  make  the  findlDg. 

Although  this  collision  occurred  in  1889,  we 
have  assumed  that  the  origioal  Code  of  1864 
205]applied  to  it,  in  view  of  tbe  'exception  in 
section  2  of  the  Revised  Code  "as  to  the  navi- 
gation of  such  vessels  within  the  harbors,  lakes, 
and  inland  waters  of  the  United  States."  The 
question  is  immaterial,  however,  since  the  pro- 
visions of  the  Codes  of  1864  and  1885  are  sub- 
stantially identical  as  to  the  requirements  in- 
volved in  this  case,  and  we  do  not,  therefore, 
find  it  necessary  to  express  a  decided  opinion 
upon  the  point.  Our  conclusion  ia  that  the 
Oregon  was  solely  in  fault. 

8.  The  courts  below  were  also  in  error  in 
entertaining  jurisdiction  of  the  intervening  pe- 
titions. These  petitions  were  filed  after  a  stip- 
ulation had  been  given  for  the  release  of  the 
Oregon,  upon  the  original  libel  of  Simpson,  to 
If  cover  for  the  loss  of  the  Clan  Mackenzie. 
No  new  warrant  of  arrest  was  issued  upon 
these  petitions,  but  the  claimant,  the  Oregon 
Short  Line  &  Utah  Northern  Railwav  Com- 
panv,  was  ordered  to  answer  them,  and.  in  the 
final  decree,  damages  were  awarded  to  the 
intervening  petitioners,  and  the  claimant  or- 
dered to  pay  into  court  the  sum  of  $35,581.10, 
to  be  applied,  first,  to  tbe  payment  of  the  inter- 
venors,  and  then  to  the  payment  of  the  original 
libel.  We  are  unable  to  understand  upon  what 
theory  this  apportionment  wns  made. 

The  stipulation  ^iven  for  the  release  of  the 
Oregon  was  as  follows: 

'*  Whereas  a  libel  was  filed  in  this  court  on 
December  81,  1889,  bv  John  Simpson  against 
the  steamer  Oregon,  her  tackle,  apparel,  and 
furniture,  for  the  reasons  and  causes  in  said 
libel  mentioned,  and  praying  that  the  same 
may  be  condemned  and  sold  to  answer  the 
prayer  of  said  libelant,  and  a  claim  has  been 
filed  by  the  Oregon  Short  Line  &  Utah  North- 
ern R'y  Co.  and  the  said  claimant  and  W.  8. 
Ladd  and  Van  B.  De  Lash  mutt,  sureties,  the 
parties  hereto,  hereby  consenting  and  agreeing 
that  in  case  of  default  or  contumacy  on  the 
part  of  the  claimant  or  its  sureties  execution 
may  issue  against  their  goods,  chattels,  and 
lands  for  the  sum  of  two  hundred  and  sixty 
thousand  dollars:  Now,  therefore,  it  is  hereby 
stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  under- 
signed shall  be  and  are  bound  in  the  sum  of 
two  hundred  and  sixty  thousand  dollars,  con- 
200Jditioned*thatthe  claimant  above  named 
shall  abide  by  and  pay  the  money  awarded  by 
the  final  decree  rendered  in  the  cause  by  this 
court,  or,  in  case  of  appeal,  by  the  appellate 
court." 

Here  is  a  simple  agreement  to  become  respon- 
sible for  the  final  decree  rendered  in  tbe  cause 
In  which  the  stipulation  is  given,  and  tbe  words 
"for  the  benefit  of  whom  it  may  concern" 
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refer  undoubtedly  to  the  owners  of  the  Cla^ 
Mackenzie,  in  whose  behalf  Simpeon,  the  mat- 
ter, had  filed  the  libel    We  know  of  no  aa> 
tbority  which  permits  the  liability  of  soretie* 
upon  such  a  stipulation  to  be  enlarged  by  tbe 
inclusion  of  claims  other  than  the  ones  which 
the  stipulators  agree  to  pay.  To  such  a  clai  m  the 
surety  mav  well  reply  non  in  hacfotderd  teni. 
The  titipuhttors  may  be  so  well  satisfied  that 
the  claimant  has  a  defense  to  the  original  libel 
as  to  be  willing  to  take  upon  themselves  the 
contingency  of  a  decree  requiring  its  payment, 
but  they  may  neither  know,  nor  be  able  to  con- 
jecture, what  other  demands  may  be  made 
against  the  property. 

In  the  case  of  The  Palmyra,  25  U.  8.  It 
Wheat.  1  [6: 581],  in  which  this  court  held  that 
it  had  power  to  reinstate  a  prize  cause  after 
dismissal,  the  general  liability  of  sureties  upon 
a  stipulation  ui  thus  stated  by  Mr.  Jxuti» 
Storv:  "  Whenever  a  stipulation  is  taken  in  an 
admiralty  suit,  for  property  subjected  to  legal 
process  and  condemnation,  the  stipulation  i» 
deemed  a  mere  substitute  for  tbe  thing  itself, 
and  the  stipulators  liable  to  the  exercise  of 
all  those  authorities  on  the  part  of  the  cotirt, 
which  it  could  properly  exercise  if  tbe  thing 
itself  were  still  in  its  custody.  This  b  the 
known  course  of  the  admiralty.  It  is  quite  a. 
different  question  whether  the  court  will,  in 
particular  cases,  exercise  its  authority  where* 
sureties  on  the  stipulation  may  be  affected  in- 
juriously. That  is  a  question  addressed  to  it» 
sound  discretion." 

In  NeweU  v.  Norton^l^  U.  8.  8  Wall.  257  (18: 
271],  the  lihelant  originally  proceeded  against 
the  vessel,  the  master  and  owner,  and  the  pilot 
for  a  collision.  The  libel  was  subsequentlr 
amended,  by  leave  of  the  court,  by  dismissing  it 
as  to  the  pilot,  and  sustaining  it  as  against  tbe 
vessel  or  her  master  or  owner.  This  amend- 
ment was  held  to  have  been  properly  granted, 
inasmuch  as  it  appeared  that  the  liability  of 
tbe  sureties  was  neither  ^increased  nor  [!s07 
diminished  by  it  And  in  this  connection  the 
court  quoted  the  familiar  doctrine  that  "every 
person  bailing  such  property  Is  considered  aa 
holding  it  stibject  to  all  legal  dispositions  of 
tbe  court"  There  was  no  intimation,  how- 
ever, that  the  liability  of  tbe  sureties  could  be 
increased  by  the  insertion  of  additional  claims. 

On  the  other  hand,  in  the  case  of  Housemaid 
v.  The  North  Carolina,  40  U.  8. 15  Pet.  40  [10: 
658],  appealed  from  the  court  of  appeals  of 
the  territory  of  Florida,  a  libel  for  salvage  waa 
filed  originally  against  seventy-two  bales  of 
cotton.  One  Houseman  appeared  as  claimant* 
and  gave  a  stipulation  for  its  agreed  value. 
The  superior  court  of  the  territory  decreed  ree 
titution  of  the  seventy-two  balea.  HouaemaD 
appealed  to  the  court  of  appeals  of  tbe  terri- 
tory, where  the  libelant  proceeded  for  one 
hundred  and  twenty-two  bales  taken  In  nly- 
age,  charged  that  it  was  forcibly  and  wrong- 
fully taken,  and  claimed  damages  for  the  ma- 
rine tort.  The  court  of  appeals  sustained  thia 
claim  for  the  whole  amount,  and  made  a  per- 
sonal decree  against  Houseman  beyond  the 
sum  for  which  the  stipulation  was  taken.  ThIa 
was  held  to  be  error,  the  court  sayinir  that  in 
so  far  as  the  seventy-two  balea  were  con- 
cerned, either  pnrtv  waa  authorized  to  make 
amendments,  or  introduce  new  evidence,  in 
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order  to  support  bis  title  in  the  appellate  court. 
But  the  libelaot  could  not  introduce  a  new 
subject  of  controversy, by  bringing  into  the  case 
the  additional  fifty  bales,  or  make  a  decree 
against  the  claimant  inp&nonam. 

Nearer  in  point  and  almost  exactly  analogous 
in  principle,  is-  the  case  of  The  Nied  Elwin,  1 
Dods.  Adm.  50.    This  vessel,  sailing  under 
Danish  colors,  was  captured  by  a  privateer, 
snd  subsequently  restored,  by  consent,  to  the 
•owners.     A  claim  was  interposed  for  the  cargo 
by  a  firm  in  Copenhagen,  to  whom  the  judge 
restored  four  sevenths,  and  ordered   further 
proof  of  the  remainder.    Bail  was  given  to 
the  captor  in  double  the  appraised  value  of  the 
latter,  and  subseouently  the  judge  pronounced 
the  xoods  to  be  Danish  property,  and  appar- 
ently ordered  it  to  be  returned  to  the  owners. 
The  King's  advocate  then  moved  for  the  con- 
•dem nation  of  the  property  to  the  crown  in 
•consequence  of  hostilities  since  declared  be- 
208Jtween  ^England  and  Denmark,  and  also 
for  a  monition  against  the  bail  to  answer  the 
■adjudication. 

He  argued  that  the  bail  bond  should  be  con- 
sidered as  a  substitute  for  the  thing  itself;  that 
4t  was  not  confined  to  the  captor,  to  whom  it 
was  given,  but  was  to  answer  all  questions  rel- 
ative to  the  property,  which  might  arise  before 
the  ultimate  adjudication  of  the  cause;  that 
the  crown  must  be  considered  as  identified 
with  the  captor,  and  that,  in  case  of  prcfperty 
•condemned  to  the  crown,  instead  of  tbe  captor, 
by  whom  the  proceedings  were  oriKinallv  ins- 
tituted, the  responsibility  of  the  bail  was  Indis- 
putable. 

Sir  William  Scott  (afterwards  Lord  Stowell) 
in  delivering  judgment,  said  that  the  question 
was  whether  the  persons  who  had  given  bail 
were  subject  to  the  demands  of  the  crown  to 
4tccount  for  tbe  value  of  the  goods.     At  the 
time  the  property  was  delivered  on  bail,  tbe 
<)uestion  was  whetber  it  belonged  to  subjects 
of  Denmark.    If  so,  the  claimant  would  be 
•entitled  to  restitution.    The  court  announced 
that  it  could  not  entirely  concede  to  the  posi- 
tion that   these  bonds    were    mere  personal 
securities,  g:iven  to  tbe  individual  captors,  but 
they  were  regarded  as  pledges  or  substitutes 
for  the  thing  itself,  '*in  all  points  fairly  in  ad- 
judication before  the  court.^'    **But,"  said  he, 
"the  question  still   recurs,  has  the  crown  the 
Tight  to  enforce  payment  from  these  parties  in 
the  event,  which  has  since  occurred,  of  Danish 
hostilities?    I  am  of  opinion  that  it  has  no 
such  right.    .    .     .    The  court  does,  indeed, 
upon  the  intervention  of  hostilities  accept  the 
old  proceedings,  and  upon  them  pronounce  for 
the    interest  of   tbe   crown;    but   it  does  so 
merely  for  tbe  purpose  of  saving  time  and  ex- 
pensf ,  and  not  with  any  view  of  flxin):  a  re- 
sponsibility upon  those  who  have  given  bail  to 
answer  a  very  different  question.    If  the  court 
were  to  accede  to  the  prayer  of  the  crown 
upon  this  occasion  tbe  effect  would  be  mon- 
strous; it  would  extinguish  altogether  the  prac- 
tice of  delivering  property  upon  bail,  a  mode 
«o  much  encoura^^ed  by  the  court  and  the  Ici;- 
islature.    No  British  merchant  would  become 
-Security  for  foreign  claimants  in  any  case,  if 
.lie  should  be  considered  responsible  to  the  ex- 
tent of  such  a  possible  continffence  as  that  of 
;a  subsequent  intervention  of  hostilities." 
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*The  gist  of  this  opinion  b  that,  if  the[200 
change  in  the  case  had  been  merely  that  of  sub- 
stiiutmg  the  Crown  for  the  original  captors,  the 
bail  would  have  been  responsible,  but  that  the 
subsequent  intervention  of  hostilities  so  far 
changed  the  original  cause  of  action  as  to  exon- 
erate the  bail.  In  other  words,  the  contract  of 
a  surety,  whether  at  common  law  or  in  admiral- 
ty, is  one  ttrieiimmi  juris,  and  cannot  be 
changed  by  implication.  While  the  bail  is  in- 
tended as  a  substitute  for  the  property  itself,  it  is 
only  such. as  stated  by  Sir  William  Scott,  *'in  all 
points  fairly  in  adjudication  before  the  court." 

In  the  case  of  the  T/te  Saracen,  4  Notes  of 
Cases,  408,  507.  2  W.  Rob.  451,  457,  a  contest 
arose  between  different  parties  injured  by  a 
collision  over  the  proceeds  of  the  sale  of  the 
libeled  vessel.  In  delivering  his  opinion  with 
respect  to  certain  questions  of  practice  which 
arose  in  the  case,  Dr.  Lushington  observed: 
'In  concluding  my  remarks  upon  this  part  of 
the  case,  I  may  here  observe,  that  if  bail  had 
been  given  in  the  present  instance,  such  bail,  I 
apprehend,  would  have  been  responsible  only 
to  the  plaintiffs  in  the  action  which  they  had 
bailed.  It  could  not,  I  conceive,  for  a  moment 
be  contended  that  the  claimants  bringing  the 
subsequent  action  would  have  anv  title  to  re- 
cover such  bail,  or  to  participate  in  any  fund 
which  they  might  bring  into  tbe  registry  of 
the  court  in  discbarge  of  their  liability  as  bail." 
A  similar  observation  was  made  by  the  same 
eminent  judge  in  the  subsequent  case  of  The 
C'ara,  Swabey.  1.  4.  See  also  TU  William 
Butt,  1  Lush.  25. 

The  case  of  The  T.  W.  Snook,  61  Fed.  Rep. 
244,  is  exactly  in  point.  In  this  case  a  vessel 
was  arrested  for  damages  done  to  another  ves- 
sel by  a  collision,  and  was  released  upon  bond. 
Afterwards  an  insurance  company  intervened, 
claiming  that  the  cargo  of  the  libelant  vessel 
had  been  insured  by  the  company,  and  had 
been  totally  destroyed  by  the  collision.  A  de- 
cree was  rendered  condemning:  the  respondent 
vessel.  Meld,  that  tbe  insurance  company 
should  not  be  allowed  to  be  let  in  to  share  in 
the  decree  to  the  extent  of  what  might  remain 
of  tbe  penalty  of  the  bond  after  satisfying  tbe 
decreein  regard  tothe  damage  totheot  her  vessel, 
since  the  bond  was  given  *only  to  8alisfy[2  lO 
the  cause  of  action  sued  for  in  tbe  otiginal 
libel.  The  case  of  tbe  Oregon  was  cited,  but 
Judge  Blodgctt  held  it  to  be  inapplicable  to  the 
facts  of  that  case.  We  find  it  impossible  to 
distinguish  this  case  from  the  one  under  con- 
sideration. It  was  quoted  with  approval  at 
the  last  term  of  this  court  in  the  case  of  The 
naytianUepublic,  154  U.  8.  118, 127  [88:  981.- 
9381.  in  which  a  vessel  libeled  for  smuggling, 
and  dischart;ed  upon  giving  the  bond  required 
by  law,  was  held  to  be  subject  to  a  libel  in  an- 
other district  for  another  offense  alleged  to 
have  been  committed  prior  to  the  offense 
charged  in  the  tlrst  libel. 

The  district  judge.  In  his  opinion  upon  ex- 
ceptions to  certain  of  these  petitions,  quotes 
general  admiralty  Rule  84  as  authority  for  the 
proposition  that,  if  third  parties  intervene  in 
any  admiralty  case,  the  other  party  or  parties 
in  the  suit  may  be  required,  by  order  of  tbe 
court,  to  make  due  answer.  This  is  entirely 
true,  but  the  rule  has  reference  only  to  those 
cases  where  the  vessel  is  still  in  custody,  or 
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to  arise  directly  from  Revised  Sutute^,  §  4234,  { 
which  provides  that  * 'collectors,  or  other  chief 
officers  of  the  customs,  shall  require  all  sail  ves- 
flels  to  be  furnished  with  proper  signal  lights, 
4iDd  every  such,  vessel  shall,  od  the  approach  of 
199]  any  steam  vessel  *diiring  the  night- 
time, show  a  lighted  torch  upon  that  point  or 
•quarter  to  which  such  steam  vessel  shall  be 
approaching."  This  section  was  incorporated 
into  the  Revised  Statutes  from  an  Act  passed 
February  28.  1871  (16  Stat,  at  L.  440)  and  is 
strictly  no  part  of  the  International  Code, 
which  was  originally  adopted  in  1864.  This 
Act  is  entitled,  ''An  Act  to  Provide  for  the  Bet- 
ter Security  of  Life  on  Board  of  Vessels  Pro- 
pelled in  Whole  or  in  Part  by  Steam,  and  for 
other  purposes."  Its  first  section  enacts: 
**That  no  license,  register,  or  enrollment  shall 
be  granted,  or  other  papers  issued,  by  any  col- 
lector or  other  chief  officer  of  the  customs,  to 
any  vessel  propelled  in  whole  or  in  part  by 
steam,  until  he  shall  have  satisfactory  evidence 
that  all  the  provisions  of  this  Act  have  been 
fully  complied  with."  The  Act  then  proceeds 
to  lay  down  certain  requirements,  designed  for 
the  protection  of  life  upon  steam  vessels,  and 
obviously  intended  to  apply  only  to  American 
vessels.  The  seventieth  section  contains  the 
provision  in  question,  subsequently  incorpo- 
rated into  the  Revised  Statutes  as  section  4234. 
Indeed,  the  forty-first  section  of  the  Act  ex- 
pressly provides  that  it  '*shall  not  apply  to 
public  vessels  of  the  United  States,  or  to  ves- 
aels  of  other  countries."  Even  if  this  section 
<Rev.  Slat  §  4234)  stood  alone  and  unexplained 
by  the  other  provisions  of  the  Act  of  which  it 
was  a  part,  it  would  seem  to  apply  only  to 
American  vessels,  smce  Congress  could  hardly 
liave  intended  to  make  it  the  duty  of  collectors 
to  require  foreign  sail  vessels  to  be  furnished 
with  proper  signal  lights,  even  if  It  had  the 
power  to  do  so. 

But,  even  admitting  that  section  4234  was 
intended  to  cover  foreign  vessels,  wo  think  it 
faas  no  application  to  vessels  at  anchor,  but 
was  designed  to  supply  an  obvious  deficiency 
In  the  International  Code,  with  respect  to  ves 
sels  under  way.  By  Rule  8  of  the  original 
oode  of  1864,  sailing  vessels  under  way  were 
required  to  carry  colored  lights  visible  at  a  dis 
tance  of  two  miles,  but  so  enclosed  by  inboard 
acreens  that  they  were  wholly  invisible  to  ves- 
sels coming  up  astern  or  approaching  from 
•either  side,  unless  such  approach  were  from  a 
direction  not  more  than  two  points  abaft  the 
2001  beam.  In  other  words,  *one  or  the  other 
of  sucn  colored  lights  was  visible  over  an  arc  of 
the  horizon  of  twenty  points  of  the  compass; 
but  no  provision  was  made  for  the  exhibition 
of  a  light  to  a  steamer  coming  up  within  the 
unilluminated  arc  of  twelve  points;  and,  in  a 
dark  night,  of  course  there  was  great  danger 
of  collision,  since  the  code  provided  that  "no 
other"  lights  than  those  mentioned  in  its  rules 
should   be  carried.      Even  if  a  steamer  ap- 

?iroached  from  ahead,  the  colored  lights  were 
re quently  so  dim  as  to  escape  observation,  and 
the  exhibition  of  a  torch  was  a  very  proper  ad- 
ditional precaution. 

No  such  argument,  however,  applies  to  the 
case  of  vessels  at  anchor,  which  was  required 
bv  Rule  10  (Art.  8  of  the  Revised  Code  of 
1^85)  to  exhibit  a  large  white  light  so  con- 
structed aa  to  be  viaible  all  around  the  horizon, 


and  at  a  diatanoe  of  at  least  a  mile.    If  a  proprr 
lookout  be  kept  upon  the  approacbiogiteaiiier. 
this  is  an  adequate  provision  for  a  clnr  night, 
and  the  additional  requirement  of  exhibitiBga 
torch  might  impose  upon  the  vcskI  aocbond 
in  a  stream  where  steamers  are  oonataolly  pas- 
ing  and  repassing  the  duty  of  keeping  a  torch 
burning  the  entire  night.     Suppose,  for  in- 
stance, the  vessel  were  anchored  in  New  York 
bay  or  in  the  lower  part  of  tlie  Hudson  river, 
in  ordinary  weather  there  probably  woald  not 
be  a  moment  during  the  whole  nieht  «b^  a 
steamer  might  not  be  said  to  be  appacMiiiio* 
her,  within  the  meanin;r  of  the  seciioo.  acd  if 
she  were  required  to  exhibit  a  torch  to  rverr 
such  steamer,  she  would  be  re<juircd  to  kerp 
one  burning  practically  all  the  time.     Tbsi 
would  not   only  be  wholly  uanecrssarv   XmH 
liable  to  lead  to  great  confu«>ion  Lnd  a*ir.  t- 
ance  to  passing  steamers.    The  very  fact  *«*•: 
the  section  applies  only  to  sailing* vesiHrls  in- 
dicates that  it  refers  to  sailing  -reasels  ar.4fr 
way,  since  there  is  just  as  much  reason  fnr  it- 
quiring  a  steamer  to  exhibit  a  torch  ligbt  ai 
anchor  as  a  sailing  vessel,  as  the  ligbt  dis- 
played by  both  is  the  same.     Indeed,  it  is  at 
least  open  to  question  whether  ibis  prorisioa. 
so  far  as  it  applies  to  the  high  seas,  was  not  rr 
pealed  by  article  11  of  tbe  Act  of  March.  l!^ 
(23  Stat,  at  L.  440)  which  requires  that    i 
ship  which  is  being  overtaken  by  aoober  ^. 
show  from  her  stem  to  such  laH  <D^Qti'«»^i 
ship  a  white  light  or  *flare-u  plight"  The[S01 
failure  of  tbe  Intematiooal  Code  to  make  mtck 
provision  for  notice  to  vet^els  coming  up  a«ar« 
of  another  was  so  manifestly  a  mnu  0mmm$ 
that,  even  before  the  adoption  of  the  RrvM 
Code,  it  was  held  that  the  lading  Tf«el  «as 
bound  to  exhibit  a  ligbt  astern.    This  posnioa 
was  treated  as  a  'special  circurostaare." r^ 
quirinc  the  uae  of  extraordinary  prrraQtioa. 
T/te  John  Fentoick,  L.  R  8  Adm.  db  Ecd.  M. 
The  AngUhlndian,  8  Asp.  Mar.  L.  Oaa  1;  7W 
Philotaxe,  3  Asp.  Mar.  L  Caa.  511 

It  is  insisted,  however,  that,  irrfepeciivi  of 
the  statute,  the  Clan  Mackenzie  was  booad  t« 
make  use  of  every  precaution  which  the  rx 
igencies  of  the  case  odled  for  to  arm  a  coOi 
sion;  that  she  had  no  right  to  rely  npoe  brr 
statutory  light,  but  was  bound  either  tofi^^ 
a  torch,  ring  a  bell,  or  in  aome  other  eqasU.i 
efficient  manner  call  tbe  steamer^  attrataoa  tp 
the  fact  of  her  presence  in  tbe  river.  Ca 
doubtedly,  where  the  circiimstancfaof  tbefw 
are  such  as  to  demand  unusual  care.  ?ur^  cvr 
should  be  exercised.  Indeed,  therv  n  s »pR«! 
provision  in  Rule  24  that  '*in  o>ntirniBci»t 
obeying  these  rules  due  regard  must  be  kad  to 
all  dangers  of  navigation,  and  to  aav  fpcriil 
circumstances  which  may  exist  in  aar  (•^ 
ticular  case  rendering  a  departure  fm«  tte* 
necessarv  in  order  to  avoid  immediaie  dw 
ger.'*  The  code,  however,  is  supposed  n 
make  provision  for  all  ordinary  ca^e* 

It  originated  in  the  English  'Mercfaaot  SWp- 
ping  Act  Amendment  Act  of  1862,  the  x^ttt} 
fifth  section  of  which  provided  for  the  km^ 
tlon  by  Order  in  Council  of  crrtaio  rulr»  sad 
regulations  for  preventing  collt»io«s  at ««,  '•^ 
quiring  the  adoption  of  certain  Hcfat^.  foe  M 
nals,  and  steering  and  sailing  rules  aiiapiid  m 
almost  every  casr.  Thcve  reculatinas  «*« 
adopted  in  tatiikm  verbU  bv  the  Act  of  Oja 
gresa  of  AprU  29.  18H  (R«v.  Stat.  $  49 
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4md  by  all  the  Icadins  maritime  Datinos  of  tbc 
"world;  and  in  the  case  of  Sears  v.  The  iScotia, 
«1  U.  S.  14  Wall.  170  [20:  822],  were  held  by 
this  court  to  have  become  the  general  law  of 
Che  sea,  and  obligatory  upon  all  nations  which 
bad  ^ven  their  assent  to  them.  In  the  subse- 
quent case  of  The  Bclgenland  v.  Jensen,  114  U. 
45.  855,  370  [29*.  153.  156].  they  were  said  to  be 
binding  upon  foreign  as  well  as  domestic  ships, 
202]  unless  the  contrary  *were  made  to  ap- 
pear. In  18^  a  new  system,  not  differing  radi- 
<^ly  from  the  former  one,  was  adopted  in  Eng- 
land; and  by  the  Act  of  March  8,  1885  (23  Stat 
at  L.  438)  became  the  law  in  this  country  so  far 
ma  concerned  vessels  navigating  the  hi^h  seas. 
The  object  of  this  code  was  tf>  establish  a  uni- 
form system  of  rules  and  regulations,  which 
«bould  be  obligatory  throughout  the  world, 
taking  the  place  of  the  various  and  somewhat 
•eonflicting  usages  which  had  theretofore 
obtained  among  maritime  nations.  As  be- 
fore stated,  they  are  regarded  as  sufficient 
protection  for  a  vessel  under  ordinary  circum- 
stances; and  one  vessel  meeting  another, 
whether  of  the  same  or  different  nationality, 
bat  a  right  to  assume  that  both  are  governed 
by  tbe  same  laws,  a^d  each  may  regulate  her 
•own  conduct  accordingly.  Exceptions  to  these 
rules,  though  provided  for  by  Rule  24,  should 
be  admitted  with  ^at  caution,  and  only  when 
imperatively  required  by  the  special  circum- 
stances of  the  case.  It  follows  that,  under  all 
•ordinary  circumstances,  a  vessel  discharges 
lier  full  duty  and  oblicration  to  another  by  a 
faithful  and  literal  observance  of  these  rules. 
Tbe  power  to  superaiid  to  them  other  require- 
ments involves  (be  power  to  determine  what 
shall  be  superadded,  and  in  this  particular 
there  is  room  for  a  great  and  embarrassing  di 
versity  of  opinion.  Thus,  one  court  might 
liold  that,  in  addition  to  displaying  the  regu- 
lation light,  a  vessel  at  anchor  should  swing  a 
torch;  another  that  she  should  ring  a  bell; 
another,  that  she  should  blow  a  horn,  beat  a 
•drum  or  fire  a  cannon,  and  the  result  would  be 
that  a  lookout  would  never  know  when  he  had 
performed  his  full  duty  to  an  approaching 
vessel.  In  tbe  answer  in  this  case  it  is  averred 
that  the  lookout  on  the  ship  "did  nothing  to 
Attract  the  attention  of  thof>e  on  board  the  said 
steamer,  either  by  shouting,  ringing  said  bell, 
nr  swinging  a  lantern  or  torch,  or  otherwise; 
that  if  said  lookout  had  shouted,  or  had  rung 
said  bell,  or  had  swung  a  lantern  or  torch 
upon  the  approach  of  said  steamer,  the  said 
ni^bt  being  still  and  dark  as  aforesaid,  said 
•ooTlision  would  have  been  avoided,"  The  proof 
showing,  however,  that  tbe  lookout  did,  in 
fact,  hail  the  steaner,  the  respondent  is  forced 
to  abandon  this  position,  and  claim  that  he 
should  have  rung  his  bell  or  swung  his  lantern 
•or  torch. 

203J  *If  courts  were  at  liberty  to  add  to  the 
requirements  of  the  statute,  it  would  always  be 
•claimed  that  the  si«!nnl  ad  del  was  not  the 
proper  signal  that  should  have  been  used.  Un- 
•doubt  edly,  if  tbe  re  be  fng  or  thick  weather,  a 
vessel  at  anchor  is  bound  bv  Rule  15  to  ring 
shell:  but,  in  an  ordinary  clear  night,  with  no 
immediate  danger  impending,  we  think  a 
proper  anchor  liirht  supplies  every  needful  pre- 
•caution.  And  while  in  7 he  Merchant  Prince. 
10  Prob.  Div.  180,  it  was  held  that  the  ezbibi- 
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tion  of  a  flare  up  light  was  not  forbidden  by 
article  2  of  the  Revised  Code  reauiriug  that 
certain  lights,  and  no  others,  should  be  carried; 
yet  we  are  aware  of  no  case  holding  that  a  ves- 
sel at  anchor  in  a  clear  night  is  bound  to  do 
more  than  display  her  anchor  light  until  danger 
of  a  collision  is  imminent.  It  is  true  that 
article  24  of  the  Revised  Code  provides  that 
nothing  shall  exonerate  a  ship  from  tbe  conse- 
quences of  the  neglect  of  any  precaution  which 
may  be  required  by  tbe  ordinary  practices  of 
seamen  or  by  tbe  special  circumstances  of  the 
case.  But  in  this  case  there  is  a  distinct  find- 
ing that  it  is  not  customary  when  a  ship  is  at 
anchor  in  a  harbor,  river,  or  channel,  as  in 
this  case,  with  her  anchor  light  burning 
brightly,  and  the  night  is  clear  and  without 
fog,  to  show  a  torch  or  flash  light,  or  ring  a 
bell  on  the  approach  of  a  steamer.  Under  such 
circumstances  the  Clan  Mackenzie  cannot  be 
charged  with  the  neglect  of  any  custom  or  * 'or- 
dinary practice*'  to  exhibit  a  torch  or  ring  a  bell. 
In  measuring  her  duty  under  tie  circum- 
stances of  this  case,  it  must  be  borne  in  mind 
that  her  lookout  had  no  reason  wl  atvcr  to 
apprehend  danger,  until  the  Ongoi  had 
rounded  Goble's  point,  and  taken  her  course 
for  Coffin  Rock.  She  was  then  about  three 
quarters  of  a  mile  distant,  and  at  her  rate  of 
speed  pf  fifteen  miles  an  hour  (a  mile  in  four 
minutes)  would  cover  this  distance  in  three 
minutes.  Even  then  he  had  a  right  to  assume 
that  she  would  take  the  usual  course  down 
the  center  of  the  channel,  would  sec  his  light, 
and  give  it  a  proper  berth.  He  certainly  was 
not  bound  to  presume  that  she  would  be  guilty 
of  the  gross  and  almost  incomprehensible  neg- 
ligence of  turning  from  her  proper  course  and 
running  directly  down  upon,  and  until  it  be- 
came manifest  that  she*had  not  observedr204 
his  light,  he  was  not  called  upon  to  act.  It  was 
then  too  late  to  light  a  torch,  if  he  had  had 
one  at  hand,  or  perhaps  even  to  ring  a  bell, 
and  in  view  of  the  finding  of  the  circuit  court 
that'/'if  a  torch  or  flash  light  is  not  already 
prepared  and  at  hand  and  read^  for  use,  it 
would  take  five  minutes  to  obtain  one  from 
the  place  where  they  are  usually  kept  and 
lighted,  we  are  unable  to  understand  how  the 
court  could  have  held  the  Clan  Mackenzie 
liable  for  tbe  non  exhibition  of  a  torch,  unless 
upon  the  theory  that  It  was  her  duty  to  keep 
one  lighted  all  the  time.  As  soon  as  the  look- 
out became  satinfied  tbat  the  Oregon  cither 
had  not  seen  or  had  mistaken  his  light,  he  did 
what  in  the  excitement  of  the  moment  seemed 
to  him  best.  He  hailed  her  and  continued  to 
shout  until  just  before  the  collision.  It  was  a 
case  of  action  in  eitremis,  and,  while  it  is  pos- 
sible that  a  bell  might  have  called  the  Attention 
of  the  approach  in  if  steamer,  it  is  by  no  means 
certain  that  it  would  have  done  so,  and  whether 
the  lookout  acted  wisely  or  not  he  evidently 
acted  upon  his  best  judi^ment;  and  the  judg- 
ment of  a  competent  sailor  in  extremis  cannot 
be  impugned.  Indeed,  we  are  not  prepared 
to  say  that  a  hail  could  not  have  been  heard  as 
far  as  a  bell,  and  considering  the  character  of 
the  lookout  that  was  kept  on  the  Oregon,  it  is 
very  doubtful  whether  a  bell  would  have  been 
heard  or  regarded.  As  we  have  already  ob- 
served, it  is  not  suffloient  for  the  Oregon  to 
cast  a  doubt  on  the  management  of  the  Clan 
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Mackenzie.  In  view  of  the  clearDess  of  ber  own 
fault,  it  is  Dot  unreasonable  to  require  that  she 
should  make  the  fault  of  the  other  equally 
clear.    This  she  has  fallen  far  short  of  doing. 

It  is  also  argued  with  frreat  insistance  that 
the  anchor  light  of  the  Clan  Mackenzie  was 
lowered  when  the  Oregon  first  came  in  sight, 
and  that  such  fault  was  the  primary  and  sole 
cause  of  the  collision.  We  have  examined  the 
testimony  upon  that  point,  which  is  slight,  and 
are  therefore  of  the  opinion  that  the  court  was 
amply  justified  in  refusmg  to  make  the  finding. 

Although  this  collision  occurred  in  1889,  we 
have  assumed  that  the  original  Code  of  1804 
205]app1ied  to  it.  in  view  of  the  *exception  in 
section  2  of  the  Revised  Code  "as  to  the  navi- 
gation of  such  vessels  within  the  harbors,  lakes, 
and  inland  waters  of  the  United  States."  The 
question  is  immaterial,  however,  since  the  pro- 
visions of  the  Codes  of  1864  and  1885  are  sub- 
stantially identical  as  to  the  requirements  in- 
volved in  this  case,  and  we  do  not,  therefore, 
find  it  necessary  to  express  a  decided  opinion 
upon  the  point.  Our  conclusion  is  that  the 
Oregon  was  solely  in  fault. 

8.  The  courts  below  were  also  in  error  in 
entertaining  jurisdiction  of  the  intervening  pe- 
titions. These  petitions  were  filed  after  a  stip- 
ulation had  been  given  for  the  release  of  the 
Oregon,  upon  the  original  libel  of  Simpson,  to 
ic-cover  for  the  loss  of  the  Clan  Mackenzie. 
No  new  warrant  of  arrest  was  issued  upon 
these  petitions,  but  the  claimant,  the  Oregon 
Short  Line  &  Utah  Northern  Railway  Com- 
pany, was  ordered  to  answer  them,  and,  in  the 
final  decree,  damages  were  awarded  to  the 
intervening  petitioners,  and  the  claimant  or- 
dered to  pay  into  court  the  sum  of  $35,531.19, 
to  be  applied,  first,  to  the  payment  of  the  inter- 
venors,  and  then  to  the  payment  of  the  original 
libel.  We  are  unable  to  understand  upon  what 
theory  this  apportionment  wns  made. 

The  stipulation  given  for  the  release  of  the 
Oregon  was  as  follows: 

'*  Whereas  a  libel  was  filed  in  this  court  on 
December  81,  1889,  bv  John  Simpson  acainst 
the  steamer  Oregon,  her  tackle,  apparel,  and 
furniture,  for  the  reasons  and  causes  in  said 
libel  mentioned,  and  prajinff  that  the  same 
may  be  condemned  and  sold  to  answer  the 
prayer  of  said  libelant,  and  a  claim  has  been 
filed  by  the  Oregon  Short  Line  &  Utah  North- 
ern R'y  Co.  and  the  said  claimant  and  W.  8. 
Ladd  and  Van  B.  De  Lash  mutt,  sureties,  the 
parties  hereto,  hereby  consenting  and  agreeing 
that  in  case  of  default  or  contumacy  on  the 
part  of  the  claimant  or  its  sureties  execution 
may  issue  against  their  goods,  chattels,  and 
lands  for  the  sum  of  two  hundred  and  sixty 
thousand  dollars:  Now,  therefore,  it  is  hereby 
stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  under- 
signed shall  be  and  are  bound  in  the  sum  of 
two  hundred  and  sixty  thousand  dollars,  con- 
200Jditioncd*that  the  claimant  above  named 
shall  abide  by  and  pay  the  money  awarded  by 
the  final  decree  rendered  in  the  cause  by  this 
court,  or,  in  case  of  appeal,  by  the  appellate 
court." 

Here  is  a  simple  agreement  to  become  respon- 
sible for  the  final  decree  rendered  in  the  cause 
In  which  thestipulationisgiven,  and  the  words 
"  for  the  benefit  of  whom  it  may  concern" 
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refer  undoubtedly  to  the  owners  of  the  Clam 
Mackenzie,  in  whose  behalf  Simpaon,  the  aus> 
ter,  had  filed  the  libeL  We  know  of  no  au- 
thority which  permits  the  liabili^  of  saretie» 
upon  such  a  stipulation  to  be  enlarged  by  the 
inclusion  of  claims  other  than  the  ones  which 
the  stipulators  agree  to  pay.  To  such  a  claim  the 
surety  mav  well  reply  non  in  hacfoederd  uni. 
The  tidpuhttors  may  be  to  well  satisfied  that 
the  claimant  has  a  defense  to  the  origioal  libel 
as  to  be  willing  to  take  upon  tbenuelvct  the 
contingency  of  a  decree  requiring  its  pajmeoc, 
but  they  may  neither  know,  nor  be  able  to  con- 
jecture, what  other  demands  may  he  made 
against  the  property. 

In  the  case  of  The  PalTnyra,  25  U.  8. 1> 
Wheat.  1  [6: 581],  in  which  this  court  held  that 
it  had  power  to  reinstate  a  prize  cause  after 
dismissal,  the  general  liability  of  sureties  upos 
a  stipulation  ia  thus  stated  by  Mr.  Juttkt 
Stor^:  "  Whenever  a  stipulation  is  taken  in  as 
admiralty  suit,  for  property  subjected  to  Vtpl 
process  and  condemnation,  the  stiptUation  is 
deemed  a  mere  substitute  for  the  thing  itself, 
and  the  stipulators  liable  to  the  exerdseof 
all  those  authorities  on  the  psrt  of  the  coort, 
which  it  could  properly  exercise  if  the  thiag 
itself  were  still  in  its  custody.  This  is  tha 
known  course  of  the  admiralty.  It  is  quite  a 
different  question  whether  the  court  win,  ia 
particular  cases,  exercise  its  authority  wbcra 
sureties  on  th6  stipulation  may  be  affected  ia- 
jurioiisly.  That  is  a  question  addressed  to  Ha 
sound  discretion." 

In  NmeU  v.  Norton,!^  U.  8.  8  Wall  J57[I8: 
271],  the  libelant  originally  proceeded  agawA 
the  vessel,  the  master  and  owner,  and  the  piloi 
for  a  collision.  The  libel  was  aubseqneat]? 
amended,  by  leave  of  the  court,  by  dismissiDf  k 
as  to  the  pilot,  and  sustaining  it  as  agaiost  tha 
vessel  or  her  master  or  owner.  TbS  amead- 
ment  was  held  to  have  been  properlv  grsattd, 
inasmuch  as  it  appeared  that  the  liahilitT  of 
the  sureties  was  neither  *increa8ed  nor  {iffl 
diminished  by  it  And  in  tbla  connection  th» 
court  quoted  the  familiar  doctrine  that  ''msj 
person  bailing  such  property  is  conitidered  la 
holding  it  subject  to  all  legal  di^potiiioM  of 
the  court"  There  was  no  intimatkw,  bov- 
ever,  that  the  liability  of  the  sureties  cooM  ht 
increased  by  the  insertion  of  additional  cUina 

On  the  other  hand,  in  the  case  of  B9maem0% 
y.  The  North  Carolina,  40  U.  8. 15  Pfet.  10  (li: 
658],  appealed  from  the  court  of  appeab  of 
the  territory  of  Florida,  a  libel  for  salvage  «« 
filed  originally  against  seventy-two  bales  of 
cotton.  One  Houseman  appeared  aa  dthaaat 
and  gave  a  atipulation  for  ila  agreed  valoa 
The  superior  court  of  the  territory  decreed  ns- 
titution  of  the  seventy-two  balct.  HooMstt 
appealed  to  the  court  of  appeals  of  the  tcffi 
tory.  where  the  libelant  proceeded  for  oaa 
hundred  and  twenty-two  baka  taken  in  «lv- 
age,  charged  that  it  was  forcibly  and  wroeg> 
fully  taken,  and  claimed  damages  for  the  na- 
rine  tort.  The  court  of  appeals  sostaiafd  this 
claim  for  the  whole  amount,  and  made  ■  per 
sonal  decree  against  Houaemao  beyncd  tbt 
sum  for  which  the  stipulation  wastskea.  This 
was  held  to  be  error,  the  court  sayintr  that  ia 
so  far  as  the  seventy-two  bales  weie  coa- 
cerned,  either  party  waa  autboriied  to  tatkt 
amendmenta,  or  introduce  new  arideacc  ■ 
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ord^  to  support  his  title  in  the  appellate  court. 
But  the  Ubelaot  could  not  introduce  a  new 
subject  of  controversy , by  bringing  into  the  case 
the  additiooal  fifty  l>a)es,  or  make  a  decree 
against  the  claimant  inpertonam. 

Nearer  in  point  and  almost  exactly  analogous 

in  principle,  is-  the  case  of  The  Nxed  Elwin,  1 

Dods.  Adm.  50.    This  vessel,  sailing  under 

Danish  colors,  was  captured  by  a  privateer. 

and  subsequently  restored,  by  consent,  to  the 

-owners.     A  claim  was  interposed  for  the  cargo 

by  a  firm  in  Copenhagen,  to  whom  the  judge 

restored  four  sevenths,  and  ordered   further 

proof  of  the  remainder.    Bail  was  given  to 

the  captor  in  double  the  appraised  value  of  the 

latter,  and  subseouently  the  judge  pronounced 

the  xoods  to  be  Danish  property,  and  appar- 

-ently  ordered  it  to  be  returned  to  the  owners. 

The  King's  advocate  then  moved  for  the  con- 

demuation  of  the  property  to  the  crown  in 

-coDsequence  of  hostilities  siuce  declared  be- 

208]tween  ^England  and  Denmark,  and  also 

for  a  monition  against  the  bail  to  answer  the 

-adjudication. 

He  argued  that  the  bail  bond  should  be  con> 
aidered  as  a  substitute  for  the  thiog  itself;  that 
tit  was  not  confined  to  the  captor,  to  whom  it 
was  given,  but  was  to  answer  all  questions  rel- 
4itive  to  the  propprty,  which  might  arise  before 
the  ultimate  adjudication  of  the  cause;  that 
the  crown  must  be  coosidered  as  identified 
with  the  captor,  and  that,  in  case  of  prcfperty 
-condemned  to  the  crown,  instead  of  the  captor, 
by  whom  the  proceedings  were  oriKinallv  ins- 
tituted, the  responsibility  of  the  bail  was  Indis- 
putable. 

Sir  William  Scott  (afterwards  Lord  Stowell) 
in  delivering  judgment,  said  that  the  question 
was  whether  the  persons  who  had  given  bail 
were  subject  to  the  demands  of  the  crown  to 
account  for  the  value  of  the  goods.  At  the 
time  the  property  was  delivered  on  bail,  the 
<)uestion  was  whether  it  belonged  to  subjects 
of  Denmark.  If  so,  the  claimant  would  be 
entitled  to  restitution.  The  court  announced 
that  it  could  not  entirely  concede  to  the  posi- 
tion that  these  bonds  were  mere  personal 
aecurities,  given  to  the  individual  captors,  but 
they  were  regarded  as  pledges  or  8ul)6titutes 
for  the  thing  itself,  '*in  all  points  fairly  in  ad- 
judication before  the  court.  **But,"  said  be, 
"the  question  still  recurs,  has  the  crown  the 
Tight  to  enforce  payment  from  these  parties  in 
"the  event,  which  has  since  occurred,  of  Danish 
hostilities?  I  am  of  opinion  that  it  has  no 
auch  right.  .  .  .  The  court  does,  indeed, 
up>on  the  intervention  of  hostilities  accept  the 
old  proceedings,  and  upon  them  pronounce  for 
the  interest  of  the  crown;  but  it  does  so 
merely  for  the  purpose  of  saving  time  and  ex- 
pense, and  not  with  any  view  of  fixing  a  re- 
sponsibility upon  those  who  have  ^ven  bail  to 
answer  a  very  different  question.  If  the  court 
were  to  accede  to  the  prayer  of  the  crown 
upon  this  occasion  the  effect  would  be  moo- 
atrous;  it  would  extinguish  altogether  the  prac- 
tice of  delivering  property  upon  bail,  a  mode 
ao  much  encourn^^ed  by  the  court  and  the  lei;- 
tslature.  No  British  merchant  would  beconie 
Security  for  foreign  claimants  in  any  caise,  if 
iie  should  be  considered  resf)onsible  to  t lie  ex- 
tent of  such  a  possible  continffence  as  that  of 
:a  subsequent  intervention  of  hostilities." 
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*The  gist  of  this  opinion  b  that,  if  the[200 
cbanj^e  in  the  case  had  been  merely  that  of  sub- 
stiiutmg  the  Crown  for  the  origiual  captors,  the 
bail  would  have  been  responsible,  but  that  the 
subsequent  intervention  of  ho^^tilities  so  far 
changed  the  original  cause  of  action  as  to  exon- 
erate the  bail.  In  other  words,  the  contract  of 
a  surety,  whether  at  common  law  or  in  admiral- 
ty, is  one  iiriciisnmi  juris,  and  cannot  be 
changed  by  implication.  While  the  bail  is  in- 
tended as  a  substitute  for  the  property  itself,  it  is 
only  such, as  stated  by  Sir  William  Scott,  *'in  all 
points  fairly  in  adjudication  before  the  court." 

In  the  case  of  the  T/te  Saracen,  4  Notes  of 
Cases,  498,  507.  2  W.  Rob.  451,  457,  a  contest 
arose  between  different  parties  injured  by  a 
collision  over  the  proceeds  of  the  sale  of  the 
libeled  vessel.  In  delivering  his  opinion  with 
respect  to  certain  questions  of  practice  which 
arose  in  the  case,  Dr.  Lushington  observed: 
*'In  concluding  my  remarks  upon  this  part  of 
the  case,  I  may  here  ol)serve,  that  if  bail  had 
heen  given  in  the  present  instance,  such  bail,  I 
apprehend,  would  have  been  responsible  only 
to  the  plaintiffs  in  the  action  which  they  had 
bailed.  It  could  not,  I  conceive,  for  a  moment 
he  contended  that  the  claimants  bringing  the 
subsequent  action  would  have  aov  title  to  re- 
cover such  bail,  or  to  participate  in  any  fund 
which  they  might  bring  into  the  registry  of 
the  court  in  discharge  of  their  liability  as  bail." 
A  similar  observation  was  made  by  the  same 
eminent  judge  in  the  subsequent  case  of  The 
Ciara,  Swabey.  1.  4.  See  also  TU  William 
Butt,  1  Lush.  25. 

The  case  of  The  T.  W.  Snook,  61  Fed.  Rep. 
244,  is  exactly  in  point.  In  this  case  a  vessel 
was  arrested  for  damages  done  to  another  ves- 
sel by  a  collision,  and  was  released  upon  bond. 
Afterwards  an  insurance  company  intervened, 
claiming  that  the  cargo  of  the  lit)clant  vessel 
had  been  insured  by  the  company,  and  had 
been  totally  destroyed  by  the  collision.  A  de- 
cree was  rendered  condemnins:  the  respondent 
vessel.  Held,  that  the  insurance  company 
should  not  be  allowed  to  be  let  in  to  share  in 
the  decree  to  the  extent  of  what  mi/^ht  remain 
of  the  penalty  of  the  bond  after  satisfying  the 
decreein  regard  to  the  damage  to  the  other  vessel, 
since  the  bond  was  given  *only  to  salisfy[2  lO 
the  cause  of  action  sued  for  in  the  onginal 
libel.  The  case  of  the  Oregon  was  cited,  but 
Judge  Blodgett  held  it  to  be  inapplicable  to  the 
facts  of  that  case.  We  find  it  impossible  to 
dii^tinguish  this  case  from  the  one  under  con- 
sideration. It  was  quoted  with  approval  at 
(be  last  term  of  this  court  in  the  case  of  The 
IlaytianUepuhlic,  154  U.  8.  118, 127  [88:  981,- 
9881.  in  which  a  vessel  libeled  for  smuggling, 
ana  dischart;ed  upon  giving  the  bond  required 
by  law,  was  held  to  be  subject  to  a  libel  in  an- 
other district  for  another  offense  alleged  to 
have  been  committed  prior  to  the  offense 
charged  in  the  first  libel. 

The  district  judge,  in  his  opinion  upon  ex- 
ceptions to  certain  of  these  petitions,  quotes 
general  admiralty  Rule  84  as  authority  for  the 
proposition  that,  if  third  parties  intervene  in 
any  admiralty  case,  the  other  party  or  parties 
in  the  suit  may  be  required,  by  order  of  the 
court,  to  mnke  due  answer.  This  is  entirely 
true,  but  the  rule  has  reference  only  to  those 
cases  where  the  vessel  is  still  in  custody,  or 
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where  she  bas  been  sold  and  tbe  proceeds  of 
sale  paid  ioio  court.  If  still  io  custody  wben 
ioterveoins  prtitious  are  filed,  tbe  vessel  can- 
oot  be  released  until  a  stipulation  is  given  to 
answer  all  tbe  libels  on  file.  But  if,  after  tbe 
stipulation  is  given,  and  tbe  vessel  is  discharged 
from  custody,  otber  libels  are  filed,  a  new  war- 
rant of  arrest  must  be  issued,  and  the  vessel 
again  taken  into  custody. 

We  tbink  tbe  court  must  have  confounded 
a  stipulation  given  to  answer  a  psrlicular  libel 
with  a  stipulation  for  tbe  appraised  value  of 
tbe  vessel,  under  tbe  Limited  Liability  Act, 
which,  by  general  admiralty  Rule  54,  is  given 
for  payment  of  such  value  into  court  whenever 
tbe  some  shall  be  ordered,  and  in  such  case  the 
court  issues  a  monition  against  all  persons 
claiming  damages  against  tbe  vessel,  to  appear 
and  make  due  proof  of  their  respective  claims. 
And  by  Rule  55,  after  such  claims  are  proven 
and  reported,  "the  moneys  paid,  or  secured  to 
be  paid  into  court  as  aforesaid,  or  tbe  proceeds 
of  siiid  ship  or  vessel  abd  freight  .  .  . 
shall  be  divided  pro  rata  amongst  the  several 
claimants,  in  proportion  to  the  amount  of 
their  respective  claims."  Bv  Rule  57.  if  the  ship 
211]  bas  been  'already  fibeled  and  sold,  tbe 
proceeds  shall  represent  tbe  same  for  the  pur- 
pose of  these  rules.  In  all  the  cases  cited,  in 
which  it  bas  been  said  that  tbe  stipulation  is  a 
substitute  for  tbe  thing  itself,  tbe  remark  has 
been  made  either  with  reference  to  tbe  partic- 
ular suit  in  which  tbe  stipulation  is  given,  or 
with  refeience  to  a  stipulation  for  the  appraised 
value  of  tbe  ves.<iel,  where  tbe  stipulation 
stands  as  security  for  any  claim  which  may  be 
filed  aeainst  her  up  io  tbe  amount  of  the  .stip- 
ulation. Thus  in  The  Palmyra,  25  U.  8.  12 
Wheat  1  [6:  531],  it  wa.s  held  that  the  court 
possessed  tbe  power  to  reinstate  any  case  dis- 
missed by  mistake  upon  the  ground  that  tbe 
stipulators  were  liable  to  tbe  exercise  of  all 
those  authorities  upon  tbe  part  of  tbe  court, 
which  it  could  properly  exercise,  if  tbe  thing 
itself  were  still  in  its  custody.  See  also  TJie 
Ann  raroliney.  Welh,  69  XL  8.  2  Wall.  588 
[17:  833]:  77ie  Wanata  v.  Atery,  95  U.  S.  600, 
611  [24:461.  464];  The  Wehb  v.  Barling,  »1  U. 
8.  14  Wall.  406  [20:  774];  UniUd  States  v. 
Ame$,  99  U.  8.  85  [25:  295];  Ths  Union,  4 
Blatchf.  90. 

Tbe  injustice  of  holding  the  sureties  in  this 
particular  case  liable  to  tbe  intervenors  is  the 
more  manifest  from  the  decree  that  was  en- 
tered requiring  their  claims  to  be  paid  before 
that  of  tbe  principal  libelant.  If  it  so  hap- 
pened that  tbe  sureties  were  unable  to  respond 
to  tbe  full  amount  of  their  stipulation,  or  to  an 
amount  sufficient  to  pay  all  the  claims,  the  re- 
sult would  be  that  the  intervenors,  who  had 
taken  no  steps  to  arrest  tbe  vessel,  and  were 
admitted  under  the  original  libel  of  8impson, 
might  be  able  to  appropriate  to  themselves  tbe 
whole  or  the  greater  part  of  the  fund,  and 
leave  tbe  original  libelant  wholly  unprovided 
for.  A  proposition  which  would  bring  about 
this  result  surely  cannot  be  a  sound  one. 

The  decree  of  the  circuit  court  must,  there- 
fore, be  reversed,  with  costs  to  tbe  original 
lihelniits  as  against  the  steamship  Oregon,  and 
with  costs  to  the  Ore^ron  as  against  tbe  inter- 
venors, and  the  case  remanded  to  the  circuit 
court  for  further  proceedings  in  conformity 
with  this  opinion. 
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June  8, 1895,  the  chief  justice  announced  tbe* 
following  order  of  tbe  court: 

No.  270.— John  Simp§on,  appellant,  ▼.  TV 
Steamer  Oregon;  and 

No.  213.— The  Oregon  ShoH  Line  and  Ut^k 
Northern  Bailway  Commny,  appdlant,  v.  Tit 
Ship  "Clan  Mackenzie,"  etc.    It  is  ordered  br 
tbe  court  that  the  decree'  heretofore  entered 
herein  be  amended  by  adding  thereto  the  fol- 
lowing words:    "Without  prejudice,  however,, 
to  the  right  of  the  court  below,  or  of  tbe  dis- 
trict coiirt,  in  its  discretion,  to  treat  the  inter 
vening  petitions  as  independent  libels,  and  to 
issue  process  thereon  against  tbe  steamer  "Or- 
egon," her  owners  or  charterers,  or  to  take 
such  otber  proceedings  therein  ai  justice  OMy 
require." 


JAMES  P.  KENNEDY  et  ai.,  Plff$,[StZ 

in   Ehrr., 

DANIEL  MAGONE,  Collector  of  tbe  Pttt 

of  New  York. 

CBee  8.  C  Beporter^  ad.  112-053 
'  Cuttomhotus  chargcM. 

On  imported  uninvoiced  and  undalmed  foodi  not 
exceeding  flCO  in  value  sent  to  a  pat>lto  ttof^ 
reasonable  charges  may  be  collected  by  tbe  ow- 
tombouse  authorities  for  storate,  latxir  aad 
cartage  not  exceeding  tbe  regular  rates  at  ckr 
port. 

[Na282.J 

Submitted  Mar,  28,1895.  I>ecided  May  fO,  2896. 

rl  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  tbe  Southern  District  of  Nev 
York,  to  review  a  judgment  in  favor  of  tbe 
defendant,  Daniel  Mngone.  Collector,  in  a» 
action  brought  by  James  F.  Kennedy,  et  oL,. 
to  recover  an  amount  paid  under  protest  for 
charges  by  the  customhouse  autboritiei  o» 
imported  goods.    A  firmed. 

The  facts  are  statra  in  tbe  opinion. 

Mr.  A.  P.  Ketebnm  for  plaintifr  In  error. 

Mr.  Edward  B.  Whitnejr,  Amitlant 
Atty.  Oen,,  for  defendant  in  error. 

Mr.  Justice  Wkit^  delivered  tbeopliioB  ol 

the  court: 

In  April,  1888,  tbe  steamer  Ohio  arrived  at 
New  York,  having  on  board  two  packacescoe- 
signed  to  Thomas  Cook  8s  Son.  These  pa^ 
ages  were  not  invoiced,  and,  being  unclained, 
were  sent  by  the  customhouse  autboritiei  to  a 
general  order  warehouse.  In  October  follow 
fng,  Kennedy  and  Moon,  plaintiffs  in  error,  m 
assignees  of  the  bills  of  lading  for  tbe  Dcr- 
chandise,  applied  to  enter  tbe  same.  Tbe  tp 
plication  recited  that  the  contents  of  tbe  pace- 
ages  were  under  one  hundred  dollars  in  vatoe. 
The  merchandise  was  thereupon  sent  for  ex- 
amination, by  tbe  collector'a  direction,  frosi 
tbe  general  order  warehouse  to  tbe  public  ttore 
adjoining  the  appraiser's  office,  where  it  r^ 
mained  for  more  than  two  da\s,  wbea  tbe 
goods  were  finally  passed  and  delivered  Be- 
fore the  packages  were  removed  from  tix*  (ro 
eral  order  warehouse  to  the  public  ftor^ .  ^^ 
importer  paid  the  cost  of  hauling  frr>iD  th^ 
landing  to  the  general  order  wmrchous^,  nA 
for  storage,  etc.,  therein.  On  final  li<iuiditina 
of  tbe  entry,  seventy  centa  were  demaotled. 
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2 13] that  is  to  sslj*  ten  *ceots  on  eacb  package 
for  storage  in  tbe  public  store,  ten  cents  on  eacb 
for  labor,  and  fifteen  cents  on  eacb  for  cartage 
from  tbe  general  order  warebouse  to  tbe  pub- 
lic store.  Tbis  amount  was  paid  by  tbe  own- 
ers under  protest,  and  after  an  appeal  to  tbe 
Secretary  of  the  Treasury,  suit  was  com 
menced  for  its  recovery.  At  tbe  conclusion  of 
tbe  evidence  tbe  court  instructed  a  verdict  in 
favor  of  tbe  collector.  Tbe  plaintiff  brougbt 
tbe  case  bere  by  error. 

Tbe  record  leaves  no  doubt  tbat  tbe  usage 
at  tbe  port  of  New  York  conformed  to  tbe  reg- 
ulations of  tbe  Treasury  Department,  in  mak- 
ing tbe  cbarges  bere  involved,  and  tbat  those 
char^res  are  in  themselves  reasonable.  Tbe 
practice  of  tbe  New  York  customhouse  is  thus 
stated  in  tbe  record:  '*Tbe  rule  is  tbat  on  all 
packages  that  are  sent  into  tbe  appraiser's 
stores  for  examination  or  appraisement,  there 
isstoreage  and  cartage,  under  appraisement 
orders,  of  free  or  defective  invoices  and  where 
there  is  no  invoice.  Ordinarily,  on  goods 
which  are  entered  for  consumption  with  an  in- 
voice, and  on  packages  sent  from  the  dock  to 
tbe  appraiser's  building,  there  would  be  no 
charge  at  all  for  cartage,  nor  tor  storage  either, 
if  there  was  a  straight  invoice.  A  straight  in- 
voice is  where  an  invoice  describes  the  contents 
of  each  and  every  package,  giving  its  value  and 
all  tbe  particulars.  An  invoice  which  does  not 
give  tbe  contents  of  eacb  and  every  package  is 
not  a  straight  invoice.  We  call  it  a  defect!  ve  in- 
voice. Upon  goods  entered  upon  such  an  in- 
voice it  is  tbe  practice  of  tbe  government  to 
exact  storage  cbarges."  The  same  thing  is 
stated,  in  tbe  record,  in  another  form:  "When 
coods  are  imported  into  this  port  and  entered 
by  a  straight  invoice  it  is  the  practice  to  send 
to  tbe  public  store  for  examination  one  pack- 
age from  eacb  invoice  at  any  rate,  and  at  lesst 
ooe  out  of  every  ten,  Sometimes  all  tbe  pack- 
ages are  sent  to  the  public  store,  but  it  is  not 
usual.  Where  the  importation  or  consignment 
is  without  an  invoice  and  conslstsof  a  number 
of  packages  all  tbe  packages,  no  matter  how 
numerous,  must  be  sent  to  tbe  public  store,  be- 
cause if  there  is  no  valuation  given,  then  it 
is  tbe  appraiser's  business  to  ascertain  the 
amount." 

This  custom  is  the  result  of  rulings  of  tbe 
214]Treasury  Depnrtment,  *Syn.  Dec.  8998. 
See  Customs  FfeguIations,1^84.art.618,  General 
Appraiser's  Decision,  No.  2825,  Nov.  16.  1894. 
The  authority  to  make  such  regulation  is  here 
denied,  but  we  think  it  clearly  results  from  (be 
law.  Rev.  Stat.  2989.  Viewing  tbe  matter, 
however,  as  a  question  of  law,  aside  from  the 
regulations,  tbe  validity  of  the  cbarges  here 
questioned  is  abundantlv  sustained. 

As  a  general  rule,  an  invoice  is  required  for 
so  importlon.  But  merchandise  may  be.  ad- 
mitted in  certain  cn.«es  by  tbe  Secretory  of  the 
Treasury  without  invoice,  and  "whenever  tbe 
▼alue  oi^  tbe  imported  merchandise  does  not 
exceed  one  hun<!red  dollars,  the  collector  may 
sdmit  to  entry  without  the  production  of  tbe 
triplicate  invoice,  and  without  submitting  tbe 
quwtion  to  the  Secretary  of  the  Treasury,  if 
be  is  satisfied  that  the  neglect  to  pro<liice  such 
invoice  was  unintentional,  and  that  the  impor- 
tation was  made  in  good  faith  and  without  any 
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Eurpose  of  defrauding  or  evading  tbe  revcnuA- 
iws."  Rev.  Stat.  2859.  For  the  purpose  of 
appraisement  the  collector  is  empowered  to 
designate  on  tbe  invoice  of  importation  a  cer- 
tain number  of  packages  wbicb  are  to  be  sent 
to  the  public  store.  Rev.  Sut.  2901.  No 
charge  is  made  for  the  transporiion  to  the  ap- 
praiser's office  of  tbe  packages  thus  selected. 
When  goods  are  unclaimed  they  are  sent  fronv 
the  landing  to  a  public  store  owned  or  leased 
by  the  United  States,  or  to  a  general  order 
warehouse,  or  a  private  bonded  warebouse,  and 
*'all  cbarges  for  storage,  labor,  and  other  ex- 
penses accruing  on  any  such  merchandise,  not 
to  exceed,  in  any  case,  the  regular  rates  for  such 
objects  at  tbe  port  in  question,  must  be  paid  be- 
fore delivery  of  the  goods."    Rev.  Stat.  2965. 

The  whole  controversy  here  turns  upon  tbe 
contention  that,  inasmuch  as  the  packages  were 
unclaimed,  it  was  unlawful  to  subject  the  own- 
ers to  charges  for  hauling  them  from  tbe  gen- 
eral order  warehouse  to  uie  public  store,  or  for 
their  storeage  in  the  public  store  and  expensea 
there  incurred.  The  argument  is  tbat,  as  the 
goods  were  under  the  value  of  one  hundred  dol- 
lars, and  could  therefore  be  entered  upon  prop- 
er showing  \%ithout  an  invoice,  they  sbould 
not  have  been  sent  to  the  public  store,and  there- 
by ^subjected  to  a  greater  charge  than  [215- 
would  have  been  imposed  on  go^s  which  were 
regularly  invoiced.  But  this  contention  over- 
looks the  fact  that  invoice  is  tbe  rule  and  ad- 
mission without  invoice  tbe  exception.  The 
statute  allowing  the  collector  to  admit  without 
invoice  imposes  not  an  absolute  but  a  discre- 
tionary duty  upon  him,  for  it  says  tbat  he  may 
do  so  '*  if  he  is  satisfied  tbat  tbe  neglect  to  pro* 
duce  such  invoice  was  unintentional,  and  tbat 
the  importation  was  made  in  good  faith  and 
without  Hny  purpose  of  defrauding  or  evading 
the  revenue  laws."  It  was  'of  course  compe- 
tent for  the  collector  on  application  for  entry^ 
of  uninvoiced  goods  to  direct  tbat  tbey  should 
be  transferred  from  tbe  general  order  ware- 
house to  the  public  store,  to  be  there  submit- 
ted to  such  detention  and  examiration  as  wns^ 
teasonable.  to  enable  him  to  tliscbarge  tbis 
duty.  While  authorizing  tbe  collector  to  seod 
uninvoiced  goods  to  the  public  siorehouse.  the 
law  expressly  imposes  upon  the  owner  the  ex- 
penses of  storage, labor,  etc.,  caused  in  such 
case.  Rev.  Slat.  2965.  Tbe  plaintiffs'  case  ia 
based  upon  the  mistaken  idea  tbat  uninvoiced 
and  unclaimed  goods  are  in  tbe  same  class  a» 
invoiced  and  unclaimed  goods.  In  tbe  one  case 
tbe  entry  is  permi.<«ive  and  involves  judg- 
ment on  the  part  of  the  collector,  while  in  tbe 
other  tbe  rijrht  of  the  owner  is  subject  only  to 
tbe  condition  that  a  regular  entry  be  made  a» 
required  by  law.  The  distinction  is  illustrated 
by  other  provisions  of  the  statute;  tbus,  al- 
ll'jough  no  cbarce  is  made  for  weighing,  gaug- 
ing or  measuring  mercbandipe  recularly  in- 
voiced **in  all  all  cases  in  which  the  invoice  or 
entry  does  not  contain  the  weight,  or  quantity, 
or  niensure  of  mercbandise,  now  weigbed  or 
measured  or  gauged,  tbe  samesbnll  be  weigbed, 
CJnigod.  or  measured  at  the  expense  of  the 
owner,  agent,  or  consignee.     Rev.  Slat.  2920. 

Judgment  afflrmetL 


9aS 


910-212 


SUFBEMB  COITBT  OV  THB  UNITKD  StATBB. 


Oct.  Tesji^ 


where  she  bas  been  sold  and  tbe  proceeds  of 
sale  paid  ioio  court.  If  still  io  custody  wheD 
ioterveuins  petitioos  are  filed,  the  vessel  can- 
oot  be  released  until  a  stipulation  is  given  to 
answer  all  tbe  libels  on  file.  But  if,  after  the 
stipulation  is  given,  and  tbe  vessel  is  discharged 
from  custody,  other  libels  are  filed,  a  new  war- 
rant of  arrest  must  be  issued,  and  the  vessel 
again  taken  into  custody. 

We  think  the  court  must  have  confounded 
a  stipulation  given  to  answer  a  psrlicular  libel 
with  a  stipulation  for  the  appraised  value  of 
the  vessel,  under  the  Limited  Liability  Act, 
which,  by  general  admiralty  Rule  54,  is  given 
for  payment  of  such  value  into  court  whenever 
the  same  shall  beordcred,  and  in  such  case  the 
court  issues  a  monition  against  all  persons 
claiming  damages  against  tbe  vessel,  to  appear 
and  make  due  proof  of  their  res{>ective  claims. 
And  by  Rule  55,  after  such  claims  are  proven 
and  reported,  "the  moneys  paid,  or  secured  to 
be  paid  into  court  as  aforesaid,  or  tbe  proceeds 
of  said  ship  or  vessel  ahd  freight  .  .  . 
shall  be  divided  pro  rata  amongst  the  several 
claimants,  in  proportion  to  the  amount  of 
their  respective  claims. "  By  Rule  67,  if  the  ship 
211]  has  been  'already  libeled  and  sold,  tbe 
proceeds  shall  represent  the  same  for  the  pur- 
pose of  these  rules.  In  all  the  cases  cited,  in 
which  it  bas  been  said  that  tbe  stipulation  is  a 
substitute  for  tbe  thing  itself,  tbe  remark  has 
been  made  either  with  reference  to  the  partic- 
ular suit  in  which  tbe  stipulation  is  given,  or 
with  refeience  to  a  stipulaiiun  for  the  appraised 
value  of  the  ves.<(el,  where  the  stipulation 
stands  as  security  for  any  claim  which  may  be 
filed  aeainst  her  up  to  tbe  amount  of  the  stip- 
ulation. Thus  in  The  Palmyra,  25  U.  S.  12 
Wheat  1  [6:  531],  it  wa.<«  held  that  the  court 
possessed  tbe  power  to  reinstate  any  case  dis- 
missed by  mistake  upon  tbe  ground  that  tbe 
stipulators  were  liable  to  tbe  exercise  of  all 
those  authorities  upon  tbe  part  of  the  court, 
which  it  could  properly  exercise,  if  the  thing 
itself  were  still  in  its  custody.  See  also  Tlte 
Ann  rarolinev.  WelU,  69  U.  8.  2  Wall.  588 
[17:  833]:  The  Wanafa  v.  Atery,  95  D.  8.  600, 
611  [24:401,  464];  The  Webb  v.  Barling,  »1  U. 
8.  14  Wall.  406  [20:  774];  United  Statei  ▼. 
Ames,  99  U.  8.  85  [25:  295];  The  Union,  4 
Blatchf.  90. 

The  injustice  of  holding  the  sureties  in  this 
particular  case  liable  to  tbe  intervenors  is  tbe 
more  manifest  from  tbe  decree  that  was  en- 
tered requiring  their  claims  to  be  paid  before 
that  of  the  principal  libelant.  If  it  so  hap- 
pened that  tbe  sureties  were  unable  to  respond 
to  the  full  amount  of  their  stipulation,  or  to  an 
amount  sufficient  to  pay  all  tbe  claims,  the  re- 
sult would  be  that  tbe  intervenors,  who  had 
taken  no  steps  to  arrest  the  vessel,  and  were 
admitted  under  tbe  original  libel  of  Simpson, 
might  be  able  to  appropriate  to  themselves  the 
whole  or  tbe  greater  part  of  tbe  fund,  and 
leave  the  original  libelant  wholly  unprovided 
for.  A  proposition  which  would  bring  about 
this  result  surely  cannot  be  a  sound  one. 

The  decree  of  tbe  circuit  court  must,  there- 
fore, be  reversed,  with  costs  to  the  original 
libelants  as  against  tbe  steamship  Oregon,  and 
with  costs  to  tbe  Ore^ron  as  against  the  inter- 
venors, and  the  case  remanded  to  tbe  circuit 
court  for  further  proceedings  in  conformity 
with  this  opinion. 
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June  8, 1895.  tbe  chief  justice  annouoced  ibe* 
following  order  of  the  court: 

No.  210. —John  Simp§on,  appellant,  w.  Tk^ 
SPiamer  Oregon;  and 

No.  fm.— The  Oregon  Short  Line  and  Ut^h 
Northern  Bailway  Commny,  avpeUant,  v.  The 
Ship  **Clan  Mackenzie,"  etc.    It  is  ordered  br 
tbe  court  that  the  decree*  heretofore  entered 
herein  be  amended  by  adding  thereto  the  fol- 
lowing words:    "Without  prejudice,  however,, 
to  the  right  of  tbe  court  below,  or  of  tbe  dis- 
trict court,  in  its  discretion,  to  treat  tbe  inter 
vening  petitions  as  independent  libels,  and  ta 
issue  process  thereon  against  tbe  steamer  "Or- 
egon,"  her  owners  or  charterers,  or  to  take 
such  other  proceedings  therein  ai  justice  omj 
require." 


JAMES  P.  KENNEDY  et  ai.,  Pr/*.[218 

in   Ehrr,, 

DANIEL  MAGONE,  Collector  of  tbe  Pttt 

of  New  York. 

CBee  8.  C  Beporter^  ad.  112-050 
CuBtomhauee  chargee. 

On  imported  uninvoloed  and  undalmed  foods  not 
exceedinflr  flCO  in  value  sent  to  a  pul>llo  ttof^ 
reasonable  charges  may  be  collected  by  tbe  ow- 
tombouse  autborities  for  storate,  labor  aad 
cartage  not  exceeding  tbe  regular  rt!«i  at  cb» 
port. 

[No.  382.J 

Submitted  Mar.  28,1895,  I>eeided  May  iO,  1896, 

rl  ERROR  to  tbe  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  of  Kev 
York,  to  review  a  judgment  in  favor  of  tbe 
defendant,  Daniel  Mngone.  Collector,  in  a» 
action  brought  by  James  F.  Kennedy,  et  oL,. 
to  recover  an  amount  paid  under  protest  for 
charges  by  the  customhouse  authoritiei  o» 
imported  gooda.    A  firmed. 

The  facts  are  statra  in  the  opinion. 

Mr,  A.  P.  Keteham  for  piaintitT  in  error. 

Mr.  Edward  B.  Whitnejr,  AmitlaMt 
Atty.  Oen.,  for  defendant  in  error. 

Mr.  Justice  Wkit^  delivered  theopliioB  ol 

the  court: 

In  April,  1888,  the  steamer  Ohio  arrited  it 
New  York,  having  on  board  two  packaipesooe- 
signed  to  Thomas  Cook  8s  Son.  These  par- 
ages were  not  invoiced,  and,  being  uoclaiined,^ 
were  sent  by  tbe  customhouse  autborities  to  a 
general  order  warehouse.  In  October  follow 
ing,  Kennedy  and  Moon,  plaintiffs  in  error,  m 
assignees  of  the  bills  of  lading  for  tbe  met 
chandise,  applied  to  enter  tbe  same.  The  sp 
plication  recited  that  the  contents  of  tbe  pace- 
ages  were  under  one  hundred  dollars  in  nloe. 
The  mercbaodiae  was  thereupon  sent  for  ex- 
amination, by  the  collector'a  directimi.  from 
tbe  general  order  warehouse  to  the  public  ftnfe 
adjoining  tbe  appraiser's  office,  where  it  re- 
mained for  more  than  two  da\s,  when  tbe 
goods  were  finally  passed  and  deli rered.  Be- 
fore tbe  packages  were  removed  from  tbo  fro 
eral  order  waiebouse  to  the  public  itorr,  ib^ 
importer  paid  tbe  cost  of  hauling  from  the 
landing  to  the  general  order  warehouse,  iwl 
for  storage,  etc.,  therein.  On  final  liquiditirta 
of  tbe  entry,  seventy  cents  were  demaiMlerf. 
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213]tbat  is  to  say^  ten  *ceots  on  eaQb  package 
for  storage  iD  Ibe  public  store,  ten  cents  on  eacb 
for  labor,  and  fifteen  cents  on  eacb  for  cartage 
from  tbe  general  order  warebouse  to  tbe  pub- 
lic store.  Tbis  amount  was  paid  by  tbe  own- 
era  under  protest,  and  after  an  appeal  to  tbe 
Secretary  of  tbe  Treasury,  suit  was  com 
menced  for  its  recovery.  At  tbe  conclusion  of 
ibe  evidence  tbe  court  instructed  a  verdict  in 
favor  of  tbe  collector.  Tbe  plaintiff  brougbt 
the  case  bere  by  error. 

Tbe  record  leaves  no  doubt  tbat  tbe  usage 
at  tbe  port  of  New  York  conformed  to  tbe  reg- 
ulations of  tbe  Treasury  Department,  in  mak- 
ing tbe  charges  here  involved,  and  tbat  tbose 
cbar^res  are  in  tbem selves  reasonable.  Tbe 
practice  of  tbe  New  York  customhouse  is  tbus 
stated  in  the  record:  "Tbe  rule  is  tbat  on  all 
packages  tbat  are  sent  into  the  appraiser's 
stores  for  examination  or  appraisement,  there 
is  storeage  and  cartage,  under  appraisement 
orders,  of  free  or  defective  invoices  and  where 
there  is  no  invoice.  Ordinarily,  on  goods 
which  are  entered  for  consumption  with  an  in- 
voice, and  on  packages  sent  from  tbe  dock  to 
the  appraiser's  building,  there  would  be  no 
charge  at  all  for  cartage,  nor  tor  storage  either, 
if  there  was  a  straight  invoice.  A  straight  in- 
voice is  where  an  invoice  describes  tbe  contents 
of  eacb  and  every  package,  givingits  value  and 
all  tbe  particulars.  An  invoice  which  does  not 
give  tbe  contents  of  each  and  every  package  is 
not  a  straight  invoice.  We  call  it  a  def ecti  ve  in- 
voice. Upon  goods  entered  upon  such  an  in- 
voice it  is  the  practice  of  tbe  government  to 
exact  storage  charges."  Tbe  same  thing  is 
stated,  in  tbe  record,  in  another  form:  "When 
goods  are  imported  into  tbis  port  and  entered 
by  a  straight  invoice  it  is  tbe  practice  to  send 
to  the  public  store  for  examination  one  pack- 
age from  each  invoice  at  any  rate,  and  at  least 
one  oat  of  every  ten,  Sometimes  all  the  pack- 
ages are  sent  to  the  public  store,  but  it  is  not 
usual.  Where  the  importation  or  consignment 
is  without  an  invoice  and  consistsof  a  number 
of  packages  all  tbe  packages,  no  matter  bow 
numerous,  must  be  sent  to  tbe  public  store,  be- 
cause if  there  is  no  valuation  given,  then  it 
is  the  appraiser's  business  to  ascertain  the 
amount." 

This  custom  is  tbe  result  of  rulings  of  tbe 
214]Treosury  Deportment,  ♦Syn.  Dec.  8993. 
See  Customs  I&gulations,1^84,art.618,  General 
Appraiser's  Decision,  No.  2825,  Nov.  16.  1894. 
The  authority  to  make  such  regulation  is  bere 
denied,  but  we  think  it  clearly  results  from  the 
law.  Rev.  Stat.  2989.  Viewing  the  matter, 
however,  as  a  question  of  law,  aside  from  tbe 
regulations,  tbe  validity  of  tbe  charges  bere 
questioned  is  abundantly  sustained. 

As  a  general  rule,  an  mvoice  is  required  for 
so  importion.  But  merchandise  may  be.  ad- 
mitted in  certnin  cn?es  by  the  Secretory  of  the 
Treasury  without  invoice,  and  "whenever  the 
value  oif  the  imported  merchandise  does  not 
exceed  one  hundred  dqllnrs,  tbe  collector  mny 
admit  to  entry  withoui  the  production  of  the 
triplicate  invoice,  and  without  submitting  the 
qut»stion  to  tbe  Secretary  of  the  Treasury,  if 
he  is  satisfied  that  tbe  neglect  to  pro<luce  such 
invoice  was  unintentional,  and  that  the  impor- 
tation was  made  in  good  faith  and  without  any 
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purpose  of  defrauding  or  evading  the  re vcn un- 
laws." Rev.  Stat.  2859.  For  the  purpose  of 
appraisement  tbe  collector  is  empowered  to 
designate  on  tbe  invoice  of  import ation  a  cer- 
tain number  of  packages  which  are  to  be  sent 
to  the  public  store.  Rev.  Sut.  2901.  No 
charge  is  made  for  tbe  transporiion  to  tbe  ap- 
praiser's office  of  the  packages  tbus  selected. 
When  goods  are  unclaimed  they  are  sent  from^ 
the  landing  to  a  public  store  owned  or  leased 
by  the  United  States,  or  to  a  general  order 
warebouse,  or  a  private  bonded  warebouse,  and 
**aU  charges  for  storage,  labor,  and  other  ex- 
penses accruing  on  any  such  merchandise,  not 
to  exceed,  in  any  case,  the  regular  rates  for  sucb 
objects  at  tbe  port  in  question,  must  be  paid  bc> 
fore  delivery  of  tbe  goods."    Rev.  Stat.  2966. 

The  whole  controversy  bere  turns  upon  the 
contention  tbat,  inasmuch  as  the  packages  were 
unclaimed,  it  was  unlawful  to  subject  the  own- 
ers to  charges  for  hauling  them  from  the  gen- 
eral order  warebouse  to  the  public  store,  or  for 
their  storeage  in  the  public  store  and  expenses 
there  incurred.  The  argument  is  that,  as  the 
goods  were  tinder  tbe  value  of  one  hundred  dol- 
iars,  and  coiild  therefore  be  entered  upon  prop- 
er showing  \%itbout  an  invoice,  they  should 
not  have  been  sent  to  tbe  public  8tore,and  there- 
by *subjected  to  a  greater  charge  than  [215- 
would  have  been  imposed  on  goods  which  were 
regularly  invoiced.  But  this  contention  over- 
looks tbe  fact  that  invoice  is  tbe  rule  and  ad- 
mission without  invoice  the  exception.  Tbe 
statute  allowing  the  collector  to  admit  without 
invoice  imposes  not  an  absolute  but  a  discre- 
tionary duty  upon  him,  for  it  says  that  be  may 
do  so  '*  if  be  is  satisfied  tbat  tbe  neglect  to  pro* 
duce  sucb  invoice  was  unintentional,  and  that 
tbe  importation  was  made  in  good  faith  and 
without  Huy  purpose  of  defrauding  or  evading 
the  revenue  laws."  It  was  'of  course  compe- 
tent for  the  collector  on  application  for  entry^ 
of  uninvoiced  goods  to  direct  that  they  should 
be  transferred  from  the  general  order  ware- 
house to  tbe  public  store,  to  be  there  submit- 
ted to  sucb  detention  and  examiraiion  as  wns- 
teasonable.  to  enable  him  to  tlischarge  this 
duly.  While  authorizing  the  collector  to  send 
uninvoiced  goods  to  the  public  storehouse,  (he 
law  expressly  imposes  upon  the  owner  the  ex* 
penses  of  storage,  labor,  etc.,  caused  in  such 
case.  Rev.  Stat.  2965.  The  plaintiffs'  case  is 
based  upon  the  mistaken  idea  that  uninvoiced 
and  unclaimed  goods  are  in  the  same  class  a.% 
invoiced  and  unclaimed  goods.  In  tbe  one  case 
tbe  entry  is  permissive  and  involves  judg- 
ment on  the  part  of  the  collector,  while  in  th» 
other  the  ri'ibt  of  the  owner  is  subject  only  to 
the  condition  that  a  regular  entry  be  made  as 
required  bylaw.  Tbe  distinction  is  illuslraied 
hy  other  provisions  of  the  statute;  thus,  al- 
tliough  no  cbnrce  is  made  for  weighing,  gaug- 
ing or  measuring  merchandise  recularly  in- 
voiced **in  all  all  cases  in  which  the  invoice  or 
entry  does  not  contain  the  weight,  or  quantity, 
or  nieasure  of  merchandise,  now  weiglied  or 
measured  or  gauged,  tbe  same  shall  be  weighed, 
cnugrd,  or  measured  at  the  expense  of  the 
owner,  agent,  or  consignee.     Rev.  Slat.  2920. 

Judgment  afflrmetL 
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where  she  has  been  sold  and  the  proceeds  of 
sale  paid  ioio  court.  If  still  in  custody  when 
iDtervenine:  petitions  are  filed,  the  vessel  can- 
not be  released  until  a  stipulation  is  given  to 
answer  all  the  libels  on  file.  But  if,  after  the 
stipulation  is  given,  and  the  vessel  is  discharged 
from  custody,  other  libels  are  filed,  a  new  war- 
rant of  arrest  must  be  issued,  and  the  vessel 
again  taken  into  custody. 

We  think  the  court  must  have  confounded 
a  stipulation  given  to  answer  a  particular  libel 
with  a  stipulation  for  the  appraised  value  of 
the  vessel,  under  the  Limited  Liability  Act, 
which,  by  general  admiralty  Rule  64,  is  given 
for  payment  of  such  value  into  court  whenever 
the  some  shall  beordered,  and  in  such  case  the 
court  issues  a  monition  against  all  persons 
claiming  damages  against  the  vessel,  to  appear 
and  make  due  proof  of  their  respective  claims. 
And  by  Rule  55,  after  such  claims  are  proven 
and  reported,  'Hhe  moneys  paid,  or  secured  to 
be  paid  into  court  as  aforesaid,  or  the  proceeds 
of  siiid  ship  or  vessel  atod  freight  .  .  . 
shall  be  divided  pro  rata  amongst  the  several 
claimants,  in  proportion  to  tbe  amount  of 
their  respective  claims."  By  Rule  67,  if  the  ship 
211]  has  been  *al ready  libeled  and  sold,  the 
proceeds  shall  represent  the  same  for  the  pur- 
pose of  these  rules.  In  all  the  cases  cited,  in 
which  it  has  been  said  that  the  stipulation  is  a 
substitute  for  the  thing  itself,  the  remark  has 
been  made  either  with  reference  to  the  partic- 
ular suit  in  which  the  stipulation  is  given,  or 
with  refeienceto  a  stipulation  for  the  appraised 
value  of  the  ves.<tel,  where  the  stipulation 
stands  as  security  for  any  claim  which  may  be 
filed  aeainst  her  up  to  the  amount  of  the  stip- 
ulation. Thus  in  The  Palmyra,  25  U.  S.  12 
Wheat  1  [6:  581],  it  was  held  that  the  court 
possessed  the  power  to  reinstate  any  case  dis- 
missed by  mistake  upon  the  ground  that  tbe 
stipulators  were  liable  to  the  exercise  of  all 
Ihose  authorities  upon  the  part  of  the  court, 
which  it  could  properly  exercise,  if  the  thing 
itself  were  still  in  its  custody.  See  also  Hie 
Ann  raroliney.  Wells,  69  if.  8.  2  Wall.  588 
[17:  833]:  The  Wanata  v.  Avery,  95  U.  8.  600, 
611  [24:401,  4641;  The  Webb  v.  Barling,  «1  U. 
8.  14  Wall.  406  [20:  774];  United  State*  v. 
Amee,  99  U.  8.  85  [25:  295]:  The  Union,  4 
Blatcbf.  90. 

The  injustice  of  holding  the  sureties  in  this 
particular  case  liable  to  tbe  interveners  is  the 
more  manifest  from  the  decree  that  was  en- 
tered requiring  their  claims  to  be  paid  before 
that  of  the  principal  libelant.  If  it  so  hap- 
pened that  the  sureties  were  unable  to  respond 
to  the  full  amount  of  their  stipulation,  or  to  an 
amount  sufficient  to  pay  all  the  claims,  the  re- 
sult would  be  that  the  interveners,  who  had 
taken  no  steps  to  arrest  the  vessel,  and  were 
admitted  under  the  original  libel  of  Simpson, 
might  l)e  able  to  appropriate  to  themselves  the 
whole  or  the  greater  part  of  the  fund,  and 
leave  the  original  libelant  wholly  unprovided 
for.  A  proposition  which  would  bring  atx>ut 
this  rej^iiit  surel  v  cannot  be  a  sound  one. 

Tbe  decree  of  the  circuit  court  must,  there- 
fore, be  reversed,  with  costs  to  the  original 
libelants  as  against  tbe  steamship  Oregon,  and 
with  costs  to  the  Oregon  as  against  tbe  inter- 
veners, and  the  case  remanded  to  tbe  circuit 
court  for  further  proceedings  in  conformity 
with  this  opinion. 
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June  8, 1895,  tbe  chief  justice  announced  the 
following  order  of  the  court: 

No.  270.  —John  Simpson,  appelant,  v.  71# 
SUamer  Oregon;  and 

No.  ^1^.— The  Oregon  Short  Line  and  UUfh 
Northern  Railway  Company,  appellant,  v.  The 
Ship  ''Clan  Mackenzie,'*  etc.    It  is  ordered  br 
the  court  that  the  decree*  heretofore  entered 
herein  be  amended  by  adding  thereto  tbe  fol- 
lowing words:    "Without  prejudice,  however, 
to  the  right  of  the  court  below,  or  of  tbe  dis- 
trict court,  in  its  discretion,  to  treat  tbe  inter- 
vening petitions  as  independent  libels,  and  to 
issue  process  thereon  against  tbe  steanser  "Or. 
egon,"  her  owners  or  charterers,  or  to  take 
such  other  proceedings  therein  at  justice  may 
require." 


JAMES  P.  KENNEDY  et  al.,  Plf$.[2i^ 

in   Err,, 

DANIEL  MAGONE,  Collector  of  tbe  Pttt 

of  New  York. 

(Bee  8.  C  Beporter^  ed.  SU-aS.) 
Customhouse  charges. 

On  imported  uninvoloed  and  aodalmed  iroods  net 
exceeding  $1C0  lo  value  sent  to  a  mibUo  ttflrr 
reasonable  charges  may  be  oolleoted  by  tbe  ooi- 
tombouse  authorities  for  stomce,  labor  tad 
cartage  not  exceeding  tbe  regular  imtcs  at  tW 
port. 

[No.  282.J 

Submitted  Mar,  98, 1895.  Decided  May  iO,  1896, 

r\  ERROR  to  tbe  Circuit  Court  of  tbe  Uoited 
States  for  the  Southern  District  of  5e« 
Yorkj  to  review  a  judgment  in  favor  of  tke 
defendant,  Daniel  Mngone,  Collector,  in  i» 
action  brought  by  James  F.  Kennedy,  «f  sL,. 
to  recover  an  t^mount  paid  under  protest  for 
charges  by  the  customhouse  aatboritiei  o» 
imported  gooda.    A  firmed. 

The  facts  are  statd  In  tbe  optnioo. 

Mr.  A.  P.  Ketehnm  for  piaintitf  in  error. 

Mr.  Edward  B.  Whitney.  Assistant 
Atty.  Oen.,  for  defendant  in  error. 

Mr.  Justice  White  delivered  theopinioo  si 

the  court: 

In  April,  1888,  the  steamer  Ohio  arrived  H 
New  York,  having  on  board  two  packacesooe- 
signed  to  Thomas  Cook  8b  Son.  These  pack- 
ages were  not  invoiced,  and,  being  unclaimed, 
were  sent  by  the  custombouse  autboritiet  to  a 
ffeneral  order  warehouse.  In  October  follow- 
ing, Kennedy  and  Moon,  plaintiffs  in  error,  m 
assigneea  of  tbe  bills  of  lading  for  tbe  ncr- 
chandise,  applied  to  rater  tbe  aame.  Tbe  ip- 
plication  recited  that  tbe  contents  of  tbe  pack- 
ages were  under  one  hundred  dollars  in  rtiae. 
The  merchandiae  was  thereupon  sent  for  ex- 
amination, by  tbe  coUector'a  direciioQ,  from 
tbe  general  order  warehouse  to  tbe  public  fti>tv 
adjoining  the  appraiser's  office,  where  It  re- 
mained for  more  than  two  da\s,  wbeo  tW 
goods  were  finally  passed  and  delivered  Be- 
fore the  packagea  were  removed  from  tbr  ffo 
eral  order  warehouse  to  the  public  storp,  \hf 
importer  paid  the  cost  of  banling  from  Tbr 
landing  to  the  general  order  warehouse.  svA 
for  storage,  etc..  therein.  On  final  liqmdtlirta 
of  tbe  entry,  seventy  centa  were  denuoderi. 
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213]tbat  is  to  say^  teo  *ceDts  on  eacb  package 
for  storage  in  the  public  store,  ten  cents  on  each 
for  labor,  and  fifteen  cents  on  each  for  cartage 
from  tbe  general  oider  warehouse  to  the  puD- 
He  store.  This  amount  was  paid  by  the  own- 
ers under  protest,  and  after  an  appeal  to  the 
Secretary  of  tbe  Treasury,  suit  was  com- 
mcDced  for  its  recovery.  At  the  conclusion  of 
tbe  evidence  the  court  instructed  a  verdict  in 
favor  of  the  collector.  Tbe  plaintiff  brought 
tbe  case  here  by  error. 

Tbe  record  leaves  no  doubt  that  tbe  usage 
at  tbe  port  of  New  York  conformed  to  the  reg- 
ulations of  the  Treasury  Department,  in  mas- 
ing  the  charges  here  involved,  and  that  those 
cbarires  are  in  themselves  reasonable.  The 
practice  of  the  New  York  customliouse  is  thus 
stated  in  tbe  record:  '*Tbe  rule  is  that  on  all 
packages  that  are  sent  into  tbe  appraiser's 
stores  for  examination  or  appraisement,  there 
is  atoreage  and  cartage,  under  appraisement 
orders,  of  free  or  defective  invoices  and  where 
there  is  no  invoice.  Ordinarily,  on  goods 
which  are  entered  for  consumption  with  an  in- 
voice, and  on  packages  sent  from  the  dock  to 
tbe  appraiser's  building,  there  would  be  no 
charge  at  all  for  cartage,  nor  for  storage  either, 
if  there  was  a  straight  invoice.  A  straight  in- 
voice is  where  an  invoice  describes  tbe  contents 
of  each  and  every  package,  giving  its  value  and 
all  tbe  particulars.  An  in  voice  which  does  not 
give  the  contents  of  each  and  every  package  is 
not  a  straight  invoice.  We  call  it  a  defective  in- 
voice. Upon  goods  entered  upon  such  an  in- 
▼oice  it  is  the  practice  of  the  government  to 
exact  storage  charges."  The  same  thing  is 
stated,  in  the  record,  in  another  form:  '*When 
£Ood8  are  imported  into  this  port  and  entered 
By  a  straight  invoice  it  is  the  practice  to  send 
to  the  public  store  for  examination  one  pack- 
age from  esch  invoice  at  any  rate,  and  at  lesst 
ODe  out  of  every  ten,  Sometimes  all  the  pack- 
ages are  sent  to  the  public  store,  but  it  is  not 
usual.  Where  the  importation  or  consignment 
is  without  an  invoice  and  consistsof  a  number 
of  packages  all  the  packages,  no  matter  how 
numerous,  must  be  sent  to  the  public  store,  be- 
cause if  there  is  no  valuation  given,  then  it 
is  tbe  appraiser's  business  to  ascertain  the 
amount." 

This  custom  Is  the  result  of  rulings  of  the 
214]Treasury  Department.  *Syn.  Dec.  8993. 
See  Customs  I{egulations,1^84,art.618,  General 
Appraiser's  Decision,  No.  2825,  Nov.  16.  1894. 
The  authority  to  make  such  repilation  is  here 
denied,  but  we  think  it  clearly  results  from  the 
law.  Rev.  Stat.  2989.  Viewing  the  matter, 
howcTer,  as  a  question  of  law,  aside  from  tbe 
regulations,  the  validity  of  the  charges  here 
questioned  is  abundaotlv  sustained. 

Asa  general  rule,  an  invoice  is  required  for 
an  importion.  But  merchandise  may  be.  ad- 
mitted in  certain  cases  by  the  Secretory  of  the 
Treasury  without  invoice,  and  "whenever  the 
value  oi^  the  imported  merchandise  does  not 
exceed  one  huniired  dollars,  the  collector  mny 
admit  to  entry  without  the  production  of  the 
triplicate  invoice,  and  without  submitting  the 
question  to  the  Secretary  of  the  Treasury,  if 
he  is  satisfied  that  the  neglect  to  produce  such 
invoice  was  unintentional,  and  that  the  impor- 
tation was  made  In  good  faith  and  without  any 
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{mrpose  of  defrauding  or  evading  the  revenue 
aws."    Rev.  Stat.  2859.    For  the  purpose  of 
appraisement  tbe  collector  is  empowered  to 
designate  on  the  invoice  of  importation  a  cer- 
tain number  of  packages  which  are  to  be  sent 
to  tbe  public  store.    Rev.    Sut.   2901.     No 
charge  is  made  for  tbe  traosporlion  to  the  ap- 
praiser's office  of  the  packages  thus  selected. 
When  goods  are  unclaimed  they  are  sent  from^ 
the  landing  to  a  public  store  owned  or  leased 
by  the  United  States,  or  to  a  general  order 
warehouse,  or  a  private  bonded  warehouse,  and 
"all  charges  for  storage,  labor,  and  other  ex- 
penses accruing  on  any  such  merchandise,  not 
to  exceed,  in  any  case,  the  regular  rates  for  such 
objects  at  the  port  in  question,  must  be  paid  be- 
fore delivery  of  the  goods."    Rev.  Stat.  2965. 
The  wbofe  controversy  here  turns  upon  the 
contention  that,  inasmuch  as  the  packages  were 
unclaimed,  it  was  unlawful  to  subject  the  own- 
ers  to  charges  for  hauling  them  from  the  gen- 
eral order  warehouse  to  the  public  store,  or  for 
their  storeage  in  the  public  store  and  expensea 
there  incurred.    The  argument  is  that,  as  the 
goods  were  under  the  value  of  one  hundred  dol- 
lars, and  could  therefore  be  entered  upon  prop- 
er  showing  without  an  invoice,  they  should 
not  have  been  sent  to  the  public  store,and  there- 
by 'subjected  to  a  greater  charge  than  [215- 
would  have  been  imposed  on  go^s  which  were 
regularly  invoiced.     But  this  contention  over- 
looks the  fact  that  invoice  is  the  rule  and  ad- 
mission without  invoice  the  exception.    The 
statute  allowing  the  collector  to  admit  without 
invoice  imposes  not  an  absolute  but  a  discre- 
tionary duty  upon  him,  for  it  says  that  he  may 
do  so  '*  if  he  is  satisfied  that  the  neglect  to  pro-^ 
duce  such  invoice  was  unintentional,  and  that 
the  importation  was  made  in  good  faith  and 
without  any  purpose  of  defrouding  or  evading 
the  revenue  laws."    It  was  *of  course  compe- 
tent for  the  collector  on  application  for  entry- 
of  uninvoiced  goods  to  direct  that  they  should 
be  transferred  from  tbe  general  order  ware- 
house to  the  public  store,  to  be  there  submit- 
ted to  such  detention  and  examination  as  wn» 
leasonable.  to  enable  him  to  discharge  this 
duty.     While  authorizing  the  collector  to  send 
uninvoiced  goods  to  the  public  storehouse,  the 
law  expressly  imposes  upon  the  owner  the  ex- 
penses of  storage, labor,  etc.,  caused  in  such 
case.     Rev.  Stat.  2965.    The  plaintiffs'  cose  ia 
based  upon  the  mistaken  idea  that  uninvoiced 
and  unclaimed  goods  are  in  the  same  class  n% 
invoiced  and  unclaimed  goods.   In  the  one  case 
the  entry  is  permissive  and    involves  judg* 
ment  on  the  part  of  the  collector,  while  in  the 
other  the  rijiht  of  tbe  owner  is  subject  only  to 
the  condition  that  a  regular  entry  be  made  a» 
required  by  law.     The  distinction  is  illustrated 
by  other  provisions  of  the  statute;  thus,  al- 
tl'iough  no  chnrce  is  made  for  weighing,  gaug- 
ing  or  measuring  merchandise  rccrnlarly  in- 
voiced "in  all  all  cases  in  which  the  invoice  or 
entry  does  not  contain  the  weight,  orcjuantity, 
or  measure  of  merchandise,  now  weighed  or 
measured  or  gauged,  the  same  shall  be  weighed, 
Caugrd,  or  measured   at  the  expense  of   the 
owner,  agent,  or  consignee.     Rev.  blat.  2020. 
Judgment  affirmed. 
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-Estoppel  by  fudgmenl^-douhtful  finding — in- 
atruettonsspeeifie  performance. 


1.  It  is  of  the  enenoe  of  estoppel  by  Judgrmeot 
that  It  is  certain  that  the  precise  fact  was  deter- 
miDed  by  the  former  judgment. 

-S.  A  party*B  assent  to  a  contract  is  not  oonolu- 
sively  proved  by  a  former  jiiderment  where  it  is 
doubtful  whether  that  precise  fact  was  deter- 
mined by  it. 

X  Where  the  instructions  to  the  Jury  left  it  open 
to  tbem  to  find  upon  either  of  two  propositions, 
and  the  verdict  does  not  specify  upon  which  the 
jury  acted,  there  can  be  no  certainty  that  they 
round  upon  one  rather  than  the  other. 

•4.  Where  the  existence  of  a  contract  is  a  matter 
of  doubt  equity  will  not,  as  a  rule,  decree  spedflo 


performance,  especially  ia  a  case 
property  was  rapidly  rising  in  valiM. 

[No.  803.] 

Argued  and  Submitted  Apr,  i9.   1S9S. 
dded  May  to,  1895. 


Cht 


Dt^ 


APPEAL  from  a  decree  of  the  Cimtit  Court 
of  the  United  States  for  the  District  of 
Colorado,  dismissing  a  suit  Id  equity  brouetK 
by  Herbert  S.  De  SoIIar,  plaiotiir.  agauut 
William  B.  Hanscome.  defendant,  for  the 
specific  performance  of  a  contract  for  the  m\t 
of  real  estate.    AJUrmsd, 

Statement  by  Mr.  JuwHee  Brewer: 
On  June  6,  1889,  the  appellant,  as  plafntiir. 
filed  a  bill  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  for  the  tpe 
cific  performance  of  a  contract  for  the  sale  of 
real  estate.  The  defendant  appaired  and  aa 
swered,  and  also  filed  a  croes-bill,  the  porpose 
of  which  was  to  secure  a  decree  canceliof  as 
agreement  for  the  sale  of  the  real  ettaieis 
controversy,  made  by  an  agent  of  the  defead- 


NOTB.— ^n  estoppel  hy^Igfrnent  see  note  to  Asp- 
•den  V.  Nixon,  11: 1060. 

That  time  or  excess  of  vriee  may  he  dUpenaed  wUK 
-when  not  etsence  of  eontmet:  equity  will  not  enforce 
doubtful  tUU^  see  note  to  Brashier  v.  Grata,  6:  W. 

Spedie  performance^  when  decreed;  inequitahU 
eontractn;  certainty  and  mutuality:  part  perform- 
ance: delay. 

Specific  performance  of  a  contract  will  be  de- 
nied where  it  would  be  unfair  and  oppressive  by 
reason  of  a  chanire  of  the  conditions  under  which 
the  contract  was  made.  Hart  y.  Brown,  6  Misc.  238. 

Specific  performance  of  a  grantor*s  covenant  to 
«pen  a  street  beside  the  land  conveyed  to  his 
grantee,  and  eztendingr  beyond  to  a  distant  point,— 
will  be  denied  where  the  contemplated  platting  of 
the  fmintor^  land  into  building  lots  is  no  long^ 
desirable,  and  the  expense  of  the  str&et  above  re- 
sultant benefits  would  be  oppressive.  Hart  ▼• 
Brown,  tupra, 

A  conveyance  of  property  made  for  the  purpose 
•of  putting  it  beyond  the  reach  of  persons  main- 
iaining  suits  against  the  grantor  is  against  public 
policy  and  void:  and  the  grantor  cannot  enforce  an 
agreement  made  at  the  tim««  of  the  conveyance, 
that  the  grantee  will  recover  the  property  to  him 
•at  a  stipulated  time.  Farrell  v.  DuflTy,  5  Tex.  Civ. 
App.  436. 

Specific  performance  of  a  contract  to  convey  a 
homestead  will  not  be  decreed  when  made  by  the 
husband  while  intoxicated  for  an  inadequate  con* 
-sideration,  and  the  wife^  consent  thereto  was  pro- 
cured by  threats  and  importunities  without  op- 
-portunity  to  procure  advioe.  Leonard  y,  Crane, 
147  Ilt.6& 

A  contract  for  the  conveyance  of  real  estate, 
dated  at  a  certain  city  and  specifying  certain  lots 
in  a  square  of  a  specified  nurotter.  without  stating 
where  such  square  is  to  be  found,  is  so  uncertnln 
4IS  to  t)e  incapable  of  specific  performance.  Waters 
▼.  Kitcbie.  22  Wash.  L.  Rep.  861. 

An  option  contract  for  the  lea«e  of  land.  pro- 
Tiding  for  the  construction  of  a  building  by  the 
lessors  to  ooet  not  less  than  a  designated  gum,  can* 
not  be  specifically  enforced.  Barnes  v.  Ludington, 
U  111.  App.  90. 

Specific  performance  of  a  contract  will  not  be 
decreed  where  the  evidence  shows  that  the  parties 


never  had  an  understanding  that  shouM  be    _ 
fied  by  the  name  of  oontraot.   Stever  v.  Tocieai, 
99  Mich.  68. 

If  a  partly  performed  parol  oontract  rel>tn«  to 
land  can  be  speoifioaUy  enforced,  it  most  be  pfovti 
to  the  point  of  demonstratloo  before  speelie  per- 
formance will  be  decreed.  Bartioar  ▼.  BuhCMM;  B 
N.J.  Eq.  267. 

The  speoillc  exeeation  of  a  parol  afieeuiem  for 
an  exchange  of  lands  will  be  decreed  laeqwRr. 
when  the  agreement  has  been  cairied  Into  cAcc 
in  whole  or  in   part,  by  dellvary  of  iirirMinii 
Brown  v.  BaUey.  1»  Pa.  UL 

Specific  performance  of  a  parol  cootraet  w«  bt 
enforced  by  a  court  of  equity  where  one  party  feM 
wholly  and  other  partly,  performed  it,  and  fif>  aoa* 
fulfillment  on  the  one  band  would  amooat  tot 
fraud  on  the  party  who  baa  wholly  perfonari  a. 
Kofka  V.  Hoeicky.  25  L.  It  A.  SOT.  a  Ncb.». 

An  unexplained  delay  of  two  years  htfort  IMat 
a  bill  for  specific  performance  of  a  oontraet  toesa- 
vey  improved  city  property,  upon  whioli  *he  pne» 
has  not  been  paid,  will  defeat  the  relief  so««%l 
Barbour  v.  Hlckey,  24  L.  It  A.  TBIL  t  D.  C  App^  V. 
22  Wash.  L.  Rep.  67. 

A  oontract  for  the  aale  of  timber  will  aot  bt 
specifically  enforced  against  ao  Illiterate  vnaoi 
who  was  induced  to  sign  it  by  false  represntailoai 
leading  him  to  believe  he  was  alto  making  i  nsi 
sale  of  the  land  to  a  bona  Ada  agent.  BacUf  «• 
Vandikes,  89  Va.  807. 

An  oral  oontraot  for  oooBpeiMatioo  for  wnisw 
to  be  partly  paid  for  in  land  will  not  be spKttalf 
enforced  unless  proof  of  its  term  is  dear  and  at- 
isfactory,  even  though  there  has  been  s  pftfeem- 
ance  or  part  performance  thereof  sulBcieot  mtafet 
the  case  out  of  the  statute  of  frauds.  Tos»  r. 
Strong,  144  HI.  106. 

Chancery  will  not  decree  tpeoMc  piftwaaot 
unless  the  proof  is  dear  and  satvfactory.  bock  m 
to  the  existence  of  the  agreement  and  asls  ii 
terms.  DalaeU  v.  Dueber  Watch  case  mii.  Cb^  M 
U.  S.  316  (37:  T48),  63  Pat.  Off.  Gas.  1361. 

Specific  perforroanoe  cannot  be  decreed  of  a  eoa* 
tract  constituting  a  mere  agreement  to  aakt  i 
contract  for  the  sale  of  land,  some  of  t  be  ptviaioi 
of  which  remain  In  parol,  some  are  scsll  to  bt 
agreed  upon,  and  some  uncertain  and  ladrfaae- 
Millinuin  v.  Huntington,  66  Bun«  298^ 
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*nt,  and  placed  on  record  ^by  the  plainliflf. 
Pleadings  having  been  perfecied,  proofs  were 
taken,  and.  apon  a  final  bearing,  on  July  13, 
l880,  a  decree  was  entered  dismissing  plaintiU's 


bill,  and  decreeing  on  behalf  of  the  defendant 
a  cancellation  of  the  recorded  agreement. 

Among  the  undisputed  facts  are  the  follow- 
ing:   In  the  fore  part  of  the  year  1888  the  do- 


Spedfled  performance  of  a  contract  to  sell  real 
«rtate.  alleged  to  have  been  made  by  the  agent  of. 
the  vendor,  will  be  granted  upon  clear,  certain, 
«iid  speciflo  proof  of  the  agency.  Uolntoeh  v. 
Battel,  68  Huo.  216. 

Specific  performance  of  an  alleged  oral  contract 
tor  the  sale  of  land  will  not  be  decreed  twenty 
yeara  after  its  date,  where  the  proof  is  not  full, 
clear,  and  satisfactory.  Marr  v.  Shaw,  61  Fed. 
Kep.  86Q. 

Specific  performance  of  a  cootraot  will  not  be  re- 
fused solely  for  the  reason  that  the  evidence  is 
conflicting.  It  is  suificieut  if  from  the  whole  evi- 
<)eace  the  contract  can  be  determined  with  reason- 
able certainty.    Mudgett  v.  Clay.  5  Wash.  103. 

An  option  to  sell  land  is  as  valid  as  an  option  to 
huy,  and  may  be  specifically  enforced.  Watts  y. 
Kellar.  56  Fed.  Rep.  1. 

The  right  to  specify  performance  of  a  contract 
48.  to  a  certain  eoctent,  discretionary;  and  relief 
will  be  refused  when  a  contract  is  not  certain  in  its 
terms,  or  where  it  is  hard  and  unreasonable.  Die- 
ter V.  Fallon,  58  Hun,  605,  mem.  84  N.  Y.  8.  B.  680; 
Beynolds  v.  Necessary,  88  Va.  125. 

Where  ihe  contract  of  which  specific  perform- 
anoe  is  sought  is  uncertain  In  its  terms,  courts  of 
equity  will  not  decree  specific  performance,  but 
will  leave  the  parties  to  their  remedy  at  law. 
Thompson  v.  Weeks,  32  HI.  A  pp.  643. 

The  mere  omission  of  the  dollar  mark  from  the 
various  Bums  expressed  in  figures  in  acontractdoes 
not  make  the  meaning  doubtful,  so  that  per- 
formance cannot  be  specifically  enforced.  Dieter 
V.  Fallon,  miprcu 

It  is  the  duty  of  a  eourt  of  equity  to  refuse  aid 
to  Uie  enforcement  of  an  unconscionable,  oppres- 
sive, or  iniquitous  contract,  and  to  turn  the  party 
claiming  the  benefit  of  such  contract  over  to  a 
court  of  law.  Pope  Mfg.  Co.  v.  Gormully,  144  U. 
&  224  (36:  414),  59  Pat  OCT.  Goz.  464. 

In  a  suit  for  specific  performance  of  a  contract, 
the  court  will  of  its  own  motion,  upon  discover- 
ing facts  indicating  that  the  contract  is  illegal,  in- 
etltute  an  inquiry  and  refuse  to  enforce  the  con- 
tract if  found  illegal.   Kreamer  v.  Earl,  91  Cal.  112. 

A  contract  which  was  an  artfully  contrived 
snare  to  bind  a  person  in  a  manner  which  he  did 
not  comprehend  at  the  time  he  became  a  party  to 
it  will  not  be  enforced  by  a  court  of  equity.  Pope 
Mfg.  Ck>.  V.  GonnuUy,  144  U.  &  284  (86: 418),  59  Pat 
Off.  Gaz.464. 

An  option  to  purchase  lands  will  not  be  speci- 
fically enforced,  where  the  vendee*s  conduct  has 
induced  the  vendor  to  act  to  his  prejudice  in  tbe 
belief  that  the  vendee  had  abandoned  the  option, 
or  where  the  latter  has  unreasonably  delayed  to 
demand  its  enfori*ement  until  the  land  has  materi- 
^y  increased  in  value.  Meidlin^  v.  Trefz,  48  N.  J. 
IEq.688. 

A  contract  to  sell  land  will  not  be  specifically  en- 
forced  against  a  vendor  who  was  induced  to  make 
ttby  the  fal^e  representations  of  the  purchaser  that 
be  intend  to  erect  dwellings  upon  the  land,  when 
to  fact  he  intended  to  erect  a  blacksmith  shop 
thereon.  Brown  v.  Pitcaim,  1  Pa.  Adv.  B.  551, 30 
W^.  xf .  C  oo. 

It  will  not  be  decreed  where  it  will  result  In  great 
hardship  and  injustice  to  one  party  without  any 
consideration,  gain  or  utility  to  the  other,  or  where 
the  public  interest  would  be  prejudiced  thereby. 
Conirer  v.  New  York,  W.  S.  &  B.  B.  Co,  120  N.  Y.  29; 
Clarke  v.  Bochester,  L.  A;  N.  F.  B.  Co.  18  Barb.  360; 
Columbia  College  Trustees  v.  Thacher,  87  N.  Y.  811- 


317, 41  Am.  Bep.  868;  Murdfeldt  v.  New  York.  W.S.  ft 
B.  B.  Co.  102  N.Y.  708;  Day  v.Hunt  112  N.Y.  191-195. 

A  vendee  in  an  executory  contract  for  the  pur- 
chase of  land  has  not  an  absolute  right  to  a  specific 
performance  of  the  contract,  but  such  relief  is 
granted  or  refused  according  to  the  circumstances 
of  each  case.  Hayes  v.  Nourse,  114  N.  Y.  605;  Peters 
V.  Delaplaine,  49  N.  Y.  362;  Day  v.  Hunt  112  N.  Y. 
191;  Fry,  Spec.  Perf.  (8d  Am.  ed.)  10,  I  25;  Pom. 
Spec  Perf.  p.  4,  f  4,  p.  47.  f  86. 

In  aU  ordinary  cases  equity  treats  the  provision 
as  to  time  of  performance  as  formal  rather  than 
essential,  and  permits  the  paity  who  has  suffered 
the  period  to  elapse  to  perform  such  acts  after 
the  prescribed  date,  and  to  compel  a  perform- 
ance notwithstandtog  his  own  delay.  Hull  v. 
Sturdivant,  46  Me.  84;  Dresei  v.  Jordan,  104  Mass. 
407;  Quiiui  v.  Eloath,  37  Conn.  16;  HubbeU  v.  Von 
Sohoening,  48  N.  Y.  826;  Van  Cnmpen  v.  Knight,  63 
Barb.  205;  Sharp  v.  Trimmer,  24  N.  J.  Eq.  422;  King 
V.  Buckman,  20  N.  J.  Eq.  816;  Smoot  v.  Bea,  19  Md. 
899;  Bodine  v.  Gladlng.  21  Pa.  54, 59  Am.  Dec.  751; 
Scarlett  v.  Stein,  40  Md.  512;  Brock  v.  Hidy,  13  Ohio 
St  306;  Keller  v.  Fisher,  7  Ind.  718:  Sbaf er  v.  Niver, 
9  Mich.  253 ;  Morgan  v.  Bergen,  3  Neb.  209;  Prince 
v.  Oriffln,  27 lovra,  614;  Knotty.  Stephens.  5 Or.  235; 
Steele  v.  Branch,  40  Cal.  3;  Seton  v.  Slade,7  Yes.  Jr. 
265;  Decamp  v.  Feay,  6  Serg.  ft  B.  323,  9  Am.  Deo. 
872;  Vyse  T.  Foster,  L.  B.  7  H.  L.  318;  McMurray  v. 
Spioer,  L.  B.  5  Eq.  527;  TUley  v.  Thomas,  L.  B.  3  Ch. 
61;  Parkin  v.  Thorold,  2  Sim.  N.  S.  1;  8  Pom.  Eq. 
Jur.454. 

By  the  doctrines  of  equity  a  contract  must  bo 
made  upon  an  actual  valuable  consideration  to 
order  that  any  equitable  right  and  obligation  may 
be  created  by  it  Jefferys  v.  Jefferys,  Craig  ft  Ph. 
138:  Ord  v.  Johnston,  1  Jur.  N.  S.  1068;  Wyoherley 
V.  Wycherley,  2  Eden,  177;  Kekewich  v.  Manning, 
1  De  G.  Jf .  ft  G.  176;  Jones  v.  Look,  L.  B.  1  Ch.  App. 
26;  Wason  v.  Coibum,  99  Mass.  342;  Tufts  v.  Tufts,  8 
Woodb.  ft  M.  609;  Fraser  v.  M^Phersoo,  3  Desaus. 
Eq.  398;  Colyear  v.  Mulgrave,  2  Keen,  88;  .Burling 
V.  King,  66  Barb.  642. 

The  remedy,  as  well  as  the  obligation,  must  bo 
mutual;  and  where  the  contract  is  of  such  a  nature 
that  it  cannot  be  specifically  enforced  as  to  one  of 
tbe  parties,  equity  will  not  enforce  it  against  the 
other.  Anson  v.  Townsend,  78  CoL  415;  Cooper  v. 
Penna,21CaL403. 

A  man  cannot  be  compelled  by  a  court  of  equity 
to  complete  a  gift  which  he  has  intended  to  make 
to  a  daughter,  but  has  never  executed,  even  if  he 
has  been  influenced,  contrary  to  his  former  toten- 
tions,  not  to  do  so,  by  the  interposition  of  other 
children.    Crawford  v.  Manson,  82  Ga.  118. 

Equity  will  not  execute  the  exnressed  intentio» 
and  expectation  of  a  father  to  srive  his  son  a  farm, 
unless  such  expectation  and  intention  have  rip- 
ened into  a  definite  agreement  Clark  y.  Clark, 
122  III.  388;  Cassel  v.  Cassel,  104  IlL  86L 

As  between  father  and  son  or  son-in-law,  posses- 
sion of  land  alone,  under  promise  of  a  gift  is  not 
sufficient  to  entitle  donee  to  specific  performance. 
Anderson  v.  Scott  94  Mo.  637;  Bright  ▼.  Bright  41 
Dl.  97;  Pom.  Spec.  Perf.  f  18L 

But  where  donee  has  accepted  the  promise,  en- 
tered into  possession  of  the  land,  made  improve- 
ments upon  the  faith  of  it  and  thus  changed  his 
condition,  the  donor  will  be  required  to  make  good 
the  gift  Anderson  v.  Scott  tupro;  Dougherty  v. 
Harsel,  91  Mo.  161;  Sitton  v.  Shipp,  65  Mo.  292? 
Hngar  v.  Hagar,  71  Mo.  610;  West  v.  Bundy,  18 
Mo.  407. 
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fendnnt  lived  in  Wichita,  Kansas,  and  was  the 
owner  of  the  lots  in  controversy.  Some  cor- 
respondence passed  between  him  and  J.  J. 
Henry,  of  Denver,  in  refereoce  to  a  sale,  and 
on  February  29  be  wrote  ibis  letter: 

"Wichita,  Kan.,  Feb.  29,  1888. 
"Jno.  J.  Henry.  Esq.,  Denver,  Col. 

"Dear  Sir:  Tours  of  the  25th  is  rec'd;  am 
•orry  you  have  to  work  so  bard  to  sell  my  lots 
CD  Clarkson  St. ,  for  I  am  not  so  very  anxious 
to  close  them  out  even  at  the  $5000,  the  price 
I  held  them  at  some  lime  since.  If  1  make  any 
chaosre  on  them  it  will  be  to  advance  the  price, 
21  "tflas  I  bad  just  about  as  *80on  hold  tbem.as 
to  sell  for  $5000.  and  I  think  the  time  is  up 
that  I  offered  to  sell  them  for  that  sum. 
Friends  have  advised  me  not  to  sell  them  now, 
as  property  was  advancing  in  that  section. 
In  no  case  should  I  sell  them  for  less  than 
$5000,  and  I  should  insist  on  having  at  least 
i  cash  and  the  balance  in  one  and  two  years 
at  the  longest,  interest  at  8  per  ct.  and  payable 
semi  annually,  and  I  should  pnfer  tj  make 
the  time  shorter.  As  I  now  expect  ue  in  Den- 
ver on  or  before  March  lOtb,  perhaps  we  can 
then  arrange  about  a  sale,  if  nbt  disposed  of 
before,  but,  as  I  have  before  written,  I  am  not 
all  anxious  to  sell  at  my  first  offer  of  $5000 
and  half  cash.  '^Yours  trulv, 

"W.  B.  Hanscome." 

On  the  receipt  of  this  Henry  and  plaintiff 
signed  the  following  agreement: 

••Denver,  Colorado,  March  8.  1888. 

"Know  all  men  by  these  presents  that  I, 
John  J.  Henry,  acting  as  agent  for  Wm.  B. 
Hanscomb.  of  Wichita,  Kansas,  have  agreed 
to  sell  to  H.  S.  De  Sollar,  of  the  city  of  Den 
ver  and  State  of  Colorado,  the  three  lots  owned 
tjv  the  said  Wm.  B.  Hanscomc,  situated  on 
CTlarkson  Str.  between  16th  and  15th  avenues; 
15th  avenue  Is  known  as  Colfax  avenue; — 
block,  numbers  of  lots  not  known,  but  they 
are  believed  to  begin  the  4th  lot  from  the  cor- 
ner of  15th  street  and  are  on  the  west  side  of 
Clarkson  Str.,  fronting  east.  The  lots  are 
each  25  ft.  on  Clarkson  Str.,  running  back 
to  an  alley,  and  are  145  ft  in  depth.  Said  De 
Sollar  is  to  pay  five  thousand  dollars,  $5000, 
for  the  lots  above  described,  payments  aa  fol- 
lows, to  wit:  Two  hundred  dollars,  $200.  in 
cash  this  day,  the  receipt  whereof  is  hereby , 
acknowledged,  and  twenty-three  hundred  dol- 
lars, $2300,  on  or  before  the  evening  of  the 
24th  day  of  the  present  month  of  March:  the 
remaining  sum  of  the  purchase  money,  $2500. 
one  half  or  $1250,  Is  to  be  due  and  payable  on  or 
before  one  year  from  the  date  of  deed,  and  the 
other  $1250  in  two  years, on  or  before,from  date 
of  deed,  each  sum  bearing  interest  at  the  rate  of 
eight  (8)  per  cent  per  annum,  interest  payable? 
218]  semi-annually;  payment  on  *these  defer- 
red amounts  to  be  secured  by  notes  and  deed 
of  trust  on  the  property  now  bargained  for. 

*'It  is  understood  that  a  good,  sufl^cient, 
and  satisfactory  deed  is  to  be  made  by  the  said 
Wm.  B.  Hanscome  for  the  said  described 
property  on  or  before  the  24tb  day  of  thepres 
ent  month  of  March,  at  which  time  the  papers 
are  all  to  be  dated  and  executed.  It  is  also 
further  understood  that  the  property  conveyed 
ia  to  be  clean  and  clear  of  all  incumbrance. 
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"And  it  is  further  understood  that  if  the 
said  li.  S.  De  Sollar  is  or  should  be  in  default 
in  meeting  tlie  second  payment  'herein  pro- 
vided for,  then  the  $200  paid  this  day  shall  be 
forfeited.  "Jno.  J.  Henrj*. 

•  U.  S.  De  SoUar.* 

A  few  days  thereafter  defendant  reached 
Denver,  and  at  first  at  least  repudiated  the  ac 
tion  of  his  agent.  Suteequently  the  plaintiff 
placed  the  letter  and  agreement  of  record, 
whereupon  this  defendant,  as  plaintiff,  coin- 
menced  an  action  at  law  to  recover  damages. 
In  the  complaint  he  alleged  ownership  of  the 
lota,  that  the  letter  and  agreement  had  beea 
placed  upon  the  record  for  the  purpose  of 
clouding  his  record  title,  that  they  dki  have  the 
effect  to  cloud  such  title,  and  interfered  with 
his  full  enjoyment  of  the  premises  and  the 
ready  sale  of  the  lots,  and  prayed  damages  m 
the  sum  of  $5000.  To  this  complaint  an  aa- 
swer  was  tiled,  which,  in  addition  to  crrfiia 
denials,  set  forth  that  after  Hanscome's  irrin) 
in  Denver  he  had  fully  approved,  ratified,  and 
confirmed  the  agreement  made  by  Hecry.  bi» 
agent,  and  that  defendant  had  placed  (i>c  pa- 
pers on  record  in  good  faith  and  to  pmu-ct  iii» 
own  rights.  The  case  was  tried  before  the 
court  and  a  jury,  and  resulted  in  a  verdict 
and  ju'^gmcni  for  the  defendant  therein,  the 
plaintiff  aMil  appellant  here. 

In  addition  to  these  undisputed  facts  there 
ia  a  conflict  in  the  testimony  as  to  wbai  loui 
place  at  or  about  the  time  the  letter  ao«i  agier- 
ment  were  placed  on  record.  The  defeodut 
insists  that,  though  he  at  first  refused  to  rat  if? 
the  action  of  his  acent,  he  afterwards  vfot  u> 
the  plaintiff,  and  offered  to  *carry  out  tbe{2 11^ 
contract,  but  the  lalterdecllDed  to  prorecd  aay 
further  with  the  matter;  that  sub^^iu'rollj  the 
parties  changed  front;  the  plaintiff  losisira  oe 
carrying  out  the  contract  while  he  dcchoed  to 
make  a  deed.  It  seems  that  on  exaaioatioe 
there  was  found  on  record  a  receipt,  signed  1^ 
a  man  named  Dubbs,  of  $1^5,  and  pui  poftiar 
to  be  a  receipt  by  him,  as  agi*nt  of  the  defend- 
ant, of  so  much  money  on  account  of  a  mk  of 
the  property,  and  that  there  was  a  dispute  br 
tween  the  parties  mm  to  whose  duty  it  wn  t» 
have  this  apparent  cload  removed. 


Mestn.  Chapin  Brown  and  Artkwr  B 
OtConncr  for  appellant. 
Mr,  W.  C.  Kin^^slej  for  appellee. 


Jfr.  Ju%iio6  Brewer  delivered  the  opiaios 
of  the  court: 

It  is  unnecewary  to  review  the  tntiloBony  » 
to  the  personal  negotiations  between  the  partle 
after  the  defendant's  arrival  in  Deovtr,  or  % 
attempt  to  decide  which  of  them  most  area- 
rately  recollects  the  transactions.  It  is  eooqi^ 
to  say  that  there  is  a  serious  cooiradicttoo  W 
tween  them,  and  perhaps  it  would  be  difloik 
to  determine  the  real  facta.  The  plaiadf  ia 
sists,  and  that  ia  the  burden  of  his  cooteotiaB, 
that  the  Judirmeot  io  the  law  action  is  ooeda 
sive  as  to  the  fact  of  defendant's  assent  lo  the 
contract  as  ext^cutrd  by  his  agent,  white  the 
defendant  claims  that  it  settles  only  that  Ilia 
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plaintiff,  acting  under  tlie  advice  of  counsel  in 
placing  the  papers  on  lecord.  was  guilty  of  no 
willforor  malicious  wroni?.  and,  therefore,  not 
linhle  in  damages.  The  same  learued  judge 
who  presided  at  the  trial  of  the  law  action  de- 
cided this  case,  and  we  have  before  us  his 
charge  to  the  jury  in  that  to  compare  with  his 
opinion  in  this  case. 

It  is  true  that  in  hia  charge  the  judge  said  to 
the  jury,  "the  chief  question  for  your  consid- 
eration* therefore,  is  whether  the  plaintiff,  by 
his  conduct  and  hv  what  he  did  when  he  came 
to  know  what  had  been  done  in  his  name,  ratifl- 
ed  and  confirmed  this  agreement;"  but  be  also 
220]cbarged  that  there  *was  no  question  of 
punitive  damages  in  the  case,  because,  for  rea- 
sons stated,  the  defendant  acted  in  good  faith, 
and,  in  respect  to  actual  damages,  said:  '*Tbere 
is  no  direct  showing  of  damage,  because  the 
proi>erty,  according  to  the  testimony,  was,  at 
the  time  the  suit  was  brought,  worth  more 
than  the  defendant  was  to  pay  for  it,  so  that 
in  respect  to  the  value  of  the  property  the 
plaintiff  lost  nothing  by  the  delay,  and  it  is 
only  a  question  of  what  would  be  allowed  by 
the  Jury  for  doing  a  thing  of  that  kind,  filing 
a  paper  which  gave  to  the  defendant  no  right 
and  which  he  was  not  entitled  to  insist  upon, 
and  which  operated  as  a  cloud  upon  the  title 
of  the  plaintiff."  And  again:  '*The  question 
is  mainly  whether  you  will  accept  the  plain- 
tiff's account  or  the  defendant's  in  respect  to 
the  neeotiations  which  took  place  between 
them  from  the  12th  to  the  2dd  of  March,  1888. 
If  you  decide  that  the  plaintiff's  account  is 
correct,  you  can  return  such  damages  as  he 
may  be  entitled  to.  If  you  agree  with  the  de- 
fendant, your  finding  ought  to  be  for  him." 

Obviously,  the  jury,  under  these  instruc- 
tions, were  at  liberty  to  find  for  the  defendant, 
if  they  thought  that  in  fact  the  plaintiff  had 
suffered  no  damages  by  the  filing  for  record 
of  the  letter  and  agreement.  When  the  judge, 
speaking  of  ratification,  uses  such  expressions 
as  *'the~chief  question"  and  "the  question  is 
mainlv,"  he  indicates  the  existence  of  another 
though  sul)ordinate  question.  And  when  he 
charges  that  punitive  damages  cannot  be  re- 
covered, that  there  is  no  direct  evidence  of  any 
damage  and  that  the  jury  may  award  to  plain- 
tiff, if  they  find  a  ratification,  "such  damages 
as  he  may  be  entitled  to,"  he  plainly  author- 
izes a  verdict  against  the  plaintiff  for  want  of 
"damage."  It  mav  be  said  that  if  a  wrong 
was  done  the  plaintiff  was,  technically,  en- 
titled to,  at  least,  nominal  damages,  but  no  in- 
struction to  that  effect  was  given.  The  charge 
was,  ratification  or  no  ratification,  damage  or 
00  damage.  That  the  learned  judge  was  of 
opinion  that  the  verdict  of  the  jury  was  only 
a  finding  that  the  plaintiff  bad  suffered  no 
dahiages,  is  probable  from  his  opinion  In  this 
case,  for  he  says,  in  reference  to  his  instruc- 
tions: 

"In  other  words,  in  a  suit  for  clouding  the 
221]  title,  it  must  *appear  that  the  act  of  the 
defendant  was  willful,  and  to  a  considerable 
extent  malicious,  done  with  intent  to  injure  the 
owner  of  the  pnjperty ;  and  when  there  were  ne- 
gotiations continued  through  many  days  in  re- 
spect to  the  purchase  of  the  property,  and 
which  resulted  in  an  agreement  which  was  full 
and  cpmplete  in  all  its  details,  except  that 
there  went  some  matters  of  difference  between 
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the  parties  touching  the  title  .  it  could  not  be 
said  that  the  purchaser  would  be  subject  to  an 
action  for  putting  the  papers  on  recoid. 

"There  can  be  no  reason  to  doubt  the  cor- 
rectness of  the  position  assumed  in  the  trial  of 
that  action,  and  that  it  was  well  decided  by 
the^ury." 

Now  it  ia  of  the  essence  of  estoppel  by  Judg- 
ment that  it  is  certain  that  the  precise  fact  was 
determined  by  the  former  judgment. 
.  '*It  is  undoubtedly  settled  law  that  a  judg- 
ment of  a  court  of  competent  jurisdiction, 
upon  a  question  directly  involved  in  one  suit, 
is  conclusive  as  to  that  question  in  another 
suit  between  the  same  parties.  But  to  this 
operation  of  the  judgment  it  must  appear, 
either  upon  the  face  of  the  record  or  be  shown 
by  extrinsic  evidence,  that  the  precise  question 
was  raised  and  determined  In  the  former  suit. 
If  there  be  any  uncertainty  on  this  bead  in  the 
record,  as,  for  example,  if  it  appears  that  sev- 
eral distinct  matters  may  have  been  litigated, 
upon  one  or  more  of  which  the  judgment  may 
have  passed,  without  indicating  which  of  them 
was  thus  litigated,  and  upon  which  the  judg- 
ment was  rendered,,  the  whole  subject- matter 
of  the  action  will  be  at  large,  and  open  to  a 
new  contention,  unless  this  uncertainty  l)e  re- 
moved by  extrinsic  evidence  showing  the  pre- 
cise point  involved  and  determined.'  UubmU 
▼.  Place,  94  U.  8.  806,  608  [24:  214.  215J. 

There  is  in  this  case  no  extrinsic  testimony 
tending  to  show  upon  what  the  verdict  of  the 
jury  was  based.  We  have  simply  the  record 
of  the  former  judgment,  including  therein  the 
testimony  and  the  charge  of  the  court  from 
which  to  determine  that  fact,  and  in  the  light 
of  the  charge  it  is  obviously  a  matter  of  doubt 
whether  the  jury  found  that  the  agreement 
made  by  the  agent  was  ratified  by  the  princi- 
pal, *or  that  no  damage  had  in  fact  been[222 
sustained  by  placing  the  papers  upon  record. 
We  are  not  now  concerned  with  the  inquiry 
whether  the  instructions  of  the  court  were  cor- 
rect or  not.  We  look  to  them  simply  to  see 
what  questions  were  submitted  to  the  jury, 
and  if  they  left  it  open  to  the  jury  to  find  for 
the  defendant  upon  either  of  the  two  proposi- 
tions, and  the  verdict  does  not  specify  upon 
which  the  jury  acted,  there  can  be  no  certainty 
that  they  found  upon  one  rather  than  the  other. 
The  principal  contention,  therefore,  of  the 
plaintiff  fails. 

This  practically  disposes  of  the  case,  for  the 
testimony  leaves  it  doubtful  whether  there  was 
any  contract  between  the  parties.  Obviously 
the  agreement  signed  bv  Henry  as  agent  was 
not  within  the  scope  of  the  authority  given. 
Authority  to  sell  for  $5000,  one  half  cash,  is  not 
satisfied  bv  an  agreement  to  sell  for  $5000,  $200 
cash,  $2800  in  three  weeks,  and  the  balance  on 
time.  Further,  the  agreement  was  not  in  fact 
for  $5000,  but  only  $4950,  the  agent  calling  it 
$5000.  and  claiming  only  $100  as  his  commis- 
sion instead  of  $150.  Whether  the  defendant 
afterwards  ratified  his  agent's  action  is  a  mat- 
ter in  respect  to  which  the  testimony  is,  as  we 
have  stated,  conflicting.  And  where  the  ex- 
istence of  a  contract  is  a  matter  of  doubt  equity 
will  not,  as  a  rule,  decree  specific  performance, 
especially  in  a  case  like  this  where,  as  appears, 
the  property  was  rapidly  rising  in  value. 

We  see  no  error  in  the  eonelnsione  of  the  eir* 
mit  court,  and  it$  decree  ia,  therefore,  afprm^d, 
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LUCY  T.  BROWN  bt  al. 

(See  8.  C.  Reporter's  ed.  2ZS^23Si.) 
Liability  on  bond— assignee  qf  daim, 

1.  On  an  exchange  of  real  estate  in  which  one  of, 
the  parties  with  assent  of  the  other  had  the 
property  be  was  to  receive  conveyed  to  bis  wife, 
without  her  knowledi^e  or  assent  with  a  covenant 
in  the  deed  of  assumption  by  her  of  certain 
mortgagres  on  it,  and  also  executed  a  bond  to  the 
other  party  for  an  equal  amount  assumed  by  him 
on  the  property  conveyed  to  him  as  agreed  be- 
tween them  the  former  is  not  liable  for  the  whole 
amount  of  the  mortgages  purporting  to  be  as- 
sumed by  his  wife  in  the  deed,  but  his  liability  is 
limited  to  the  amount  of  his  t)ond. 

2.  An  assignee  from  a  prior  owner  of  property  of 
a  claim  against  one  who  has  assumed  a  part  of 
pdor  mortgages  thereon,  takes  it  subject  to  all 
equities  in  favor  of  the  latter  against  the  as- 
signor. 

[No.  250.] 
Submitted  Apr.  4, 1895,    Decided  May  tO,  1896. 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  in  favor  of  defendants, 
Lucy  T.  Brown  et  at.,  in  an  action  brought  by 
the  Episcopal  City  Mission  et  at.,  to  subrogate 
the  plaintiff  to  the  rights  of  one  Meserve, 
against  the  defendants  arising  out  of  the  as- 
sumption of  certain  mortgages  and  a  bond 
executed  by  John  B.  Brown.  Affirmed, 
See  same  case  below,  48  Fed.  Rep.  884. 

Statement  by  Jtfr.  Justice  White: 
On  March  1,  1877,  George  W.  Meserve 
mortgaged  to  the  Episcopal  City  Mission,  a 
Massaciiusetts  corporation,  certain  lota  in  the 
city  of  Boston,  which  were  designated  as  'iots 
8  and  4."  The  mortgages  were  for  the  sum  of 
$19,500  on  each  lot.  On  the  same  day  Meserve 
conveyed  these  lots  to  Lucy  T.  Brown,  the 
wife  of  John  B.  Brown.  The  consideration 
of  the  conveyance  was  $80,000,  *'to  me  paid 
by  said  Lucy  T.  Brown,  wife  of  John  B. 
Brown."  Alter  referring  to  the  mortgages 
above  mentioned,  the  deed  contained  these 
words:  "Wbicb  mortgages,  with  all  interest 
thereon,  the  said  Lucy  T.  Brown  hereby  as- 
aumes  and  agrees  to  pay,  and  to  protect  and 
«ave  harmless  said  grantor  therefrom."  On 
March  19«  1877,  the  following  bond  was  exe- 
cuted by  John  B.  Brown: 

"Know  all  men  by  these  presents,  that  I, 
John  B.  Brown,  am  holden  and  stand  firmly 
t)ound  unto  Gcdrge  W.  Meserve  in  the  sum  of 
ten  thousand  dollars,  to  the  payment  of  which 

Note.— ^8  to  convtyances  Iteiween  huOxind  and 
tvife  upheld  in  equUy,  see  note  to  Bank  of  United 
States  V.  Lee,  10: 81. 

As  U)  wife^s  fteparate  property,  how  eharged,  see 
note  to  Bodge  v.  Knowles,  20:  Hi. 

As  to  morigage  on  her  separate  estate  to  secure 
hua>and*s  det}ts,  see  note  to  Lippincott  y.  Mitchell, 
24:81fi. 

Asto  aeknowtedgement  of  deed  by  married  woman; 
parol  evidence  to  contradict:  interested  cffleer^  see 
note  to  Drory  ▼.  Foster,  17: 78QL 
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to  the  said  Meserve  or  his  executors,  adminit- 
trators,  or  assigns  I  hereby  bind  myself,  my 
heirs,  executors,  and  administrators. 

''The  condition  of  the  obligation  is  such  that 
whereas  the  said  George  W.  Meserve  did.  by 
deeds  dated  March  1,  1877,  convey  unto  Locy 
T.  Brown  two  separate  estates  on  Purchaas 
street,  Boston,  Mass.,  each  estate  being  subject 
to  a  mortgage  *of  $19,500,  at  six  and  [224 
one  half  per  cent  interest,  to  the  Episcopal  Citv 
Mission,  of  even  date  with  said  deeds,  which 
said  mortgage  and  interest  thereon  the  said 
Lucy  T.  Brown  assumed  and  agreed  lo  pay 
and  hold  the  said  Meserve  hannless  there- 
from: 

**Now,  therefore,  if  the  said  Lucy  T.  Brown 
shall  perform  the  obligations  of  said  deeds  as 
therein  expressed,  and  save  the  said  Mef^rve 
harmless,  then  this  obligation  shall  be  void, 
otherwise  it  shall  be  and  remain  in  full  fcvos 
and  virtue,  only  to  the  extent,  however,  that 
the  said  Meserve  suffers  hann." 

On  the  14th  day  of  March,  1877.  John  & 
Brown  and  Lucy  T.  Brown  deeded  to  Meserva 
certain  parcels  of  land  situated  in  the  city  of 
Chica';o.  It  was  stated  that  the  deed  was  ex- 
ecuted for  "one  dollar  and  for  other  good  aod 
valuable  considerations,"  the  receipt  whereof 
was  acknowledged  by  the  seller.  The  piop- 
erty  conveyed  was  described  as  incombered 
by  various  mortgages  amounting  in  principal 
to  $12,225.70,  subject  to  a  credit  of  f9M. 
leaving  a  balance  in  principal  of  $9545.70, 
which,  with  the  interest  due,  made  the  amooBt 
of  the  assumption  taken  by  Meswre  exceed 
ten  thousand  dollars. 

On  March  1,  1884,  the  Boston  property  wss 
sold  to  pay  the  mortgaj^  debt,  and  was  boaght 
in  by  the  Episcopal  City  Misc^on,  which,  after 
applying  the  price  to  the  debt,  stated  thst 
there  was  a  deficient  on  one  lot  of  $10,074.71, 
and  on  the  other  of  $10,574.71.  In  February. 
1886,  Meserve  assigned  to  the  Missioo  '*all 
claims,  demands,  or  rights  of  action,  of  what- 
ever sort  or  kind  in  law  or  equity,  which  I 
may  have  against  John  B.  Brown.  fonncrlT 
of  Boston,  and  Lucy  T.  Brown,  wife  of  the  said 
John  B.Brown."  On  March  18,  1887.  Meservs 
specially  assigned  to  the  same  corporatioo  sD 
his  right,  title,  and  interest  in  and  to  the  boad 
given  to  him  by  John  B.  Brown  as  abovt 
mentioned. 

In  July,  1890.  the  Episcopal  City  Hi«ioa 
and  George  W.  Meserve  brought  their  biO 
against  Lucy  T.  Brown  and  John  B.  Browais 
the  Circuit  Court  of  the  United  Sutes  for  tte 
Northern  District  of  liiinoia.  Thc^  set  ont  tbt 
mortgages  given  by  Heserra  to  the  £pitco|«l 
City  Mission;  the  sale  of  the  mortgaged  prop- 
erty by  Meserve  to  Mra.  Brown;  the  •§• 
sumption  *by  her  of  the  mortgage  debt  .[835 
the  bond  given  to  Meaerre  by  Browo;  tW 
foreclosure  proceedings;  and  the  amooat  of 
the  indebtedness  remaininir  after  crediting  tht 
price  as  above  stated.  The  bill  averred  thst 
repeated  demands  had  been  made  upon  Brovi 
and  his  wife  to  pay  the  balance  of  the  mort- 
gage debt;  that  they  had  refused  to  do  so,  sad 
that  the  Browns  pretended  that  Meserve  was 
indebted  to  John  B.  Brown  for  a  larger  sntoasl 
than  that  which  he  owed  Meserve;  that  thii 
fact  entitled  htm  to  a  set-off ;  and  that,  ia  fart, 
he  owed  Meserve  nothing.    The  bill  f onkr 
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charged  tbe  financial  irresponsibility  of  Me- 
serve.  and  his  inability  to  pay  tbe  remainder 
of  the  debt.  Complainants  prayed  that  tbe 
corporation  might  be  subrogated  to  the  rigbts 
of  Meserve  against  Brown  and  his  wife,  and 
that  a  decree  might  be  passed  condemning  the 
latter  to  pay  the  debt.  Mrs.  Brown  answered 
by  denying  any  liability.  She  averred  that 
she  had  been  no  party  to  the  purchase  of  Me- 
•erve's  Boston  property,  and  had  done  nothing 
whatever  in*  tbe  way  of  acceptance  or  ratifica- 
tioD  in  connection  with  tbe  transaction;  that 
some  time  after  the  purchase  she  was  in- 
formed by  her  husband  that  her  name  had 
been  used  in  Meserve's  deed,  for  bis  benefit, 
and  that  she  never  at  any  time  knew  tbe  con- 
tents of  the  deeds  or  of  the  aasumptions  therein 
purported  to  have  been  taken  by  her.  She 
averred  her  belief  that  the  deeds  were  made 
in  her  name  in  consequence  of  an  agreement 
between  her  husband  and  Meserve.  by  which 
her  husband  undertook  to  convey  to  Meserve 
certain  property  in  Chicago,  and  Meserve  was 
to  assume  tbe  incumbrances  thereon  to  tbe  dis- 
charge of  her  husband,  while  Meserve  was  to 
deed  to  him  the  property  in  Boston,  and  he 
was  to  assume  all  incumbrances  resting  upon 
it.  She  also  averred  that  Meserve  bad  failed 
to  carry  out  his  obligations  by  discharging  the 
debt  assumed  by  oim,  ana  that,  in  conse- 
quence of  this,  her  husband  had  been  com- 
Elled  to  p^y  tbe  same,  and  bad  a  claim  against 
eserve  exceeding  the  amount  of  any  demand 
which  the  latter  might  have  upon  him.  Sbe 
prayed  that  if  she  should  be  held  liable  for  the 
boston  transaction,  she  be  allowed,  by  way  of 
226]set  off,  *credit  for  the  amount  of  the  obli- 
gations under  which  Meserve  rested  in  connect- 
ed with  the  Chicago  property.  The  answer  of 
Brown  also  averred  that  the  deed  had  been  taken 
in  the  name  of  Mrs.  Brown  without  her  knowl- 
edge or  consent,  and  witbout  her  being  in  any 
way  a  party  to  the  contracts;  that  tbe  sale  of 
the  Boston  property  was  the  result  of  an  aeree- 
ment  between  himself  and  Meserve,  by  which 
they  bound  themselves  to  exchange  property 
in  Chicago  belonging  to  Brown  for  tbe  prop- 
erty in  Boston  belonging  to  Meserve;  that  by 
the  agreement  between  them  the  deed  for  the 
Boston  property  was  made  in  the  name  of  Mrs. 
Brown  for  Brown's  convenience,  and  that  it 
was  done  with  tbe  full  assent  of  Meserve,  it 
being  understood  between  them  that  Brown's 
liability  resulting  from  the  sale  of  the  Boston 
property  should  be  $10,000.  evidenced  by  the 
bond  wbicb  was  the  equivalent  of  the  obliga- 
tion, to  be  assumed  by  Meserve,  in  favor  of 
Brown  in  consequence  of  the  transfer,  to  be 
made  to  Meserve,  of  the  Chicago  property,  tbe 
agreement  being  that  each  party  should  mutu- 
ally assume  tbe  risk  beyond  these  obligations. 
The  answer  further  set  out  that  in  pursuance 
of  their  agreement  Brown's  bond  was  given 
for  $10,000  to  Meserve,  and  the  sale  of  the 
Chicago  property  was  made  to  Meserve,  who 
assumed  the  incumbrances  upon  it;  that  Me- 
serve had  failed  to  carry  out  his  assumption  of 
the  Chicago  incumbrances,  and  that  Brown 
bad  been  compelled  to  expend  in  conse- 
quence more  than  twenty  thousand  dollars, 
and  asserted  that  Brown,  therefore,  was  re- 
leased from  all  claim  on  the  bond. 
After  taking  much  testimony  the  complain- 
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ants  filed  an  amended  bill,  which  again  stated 
tbe  agreement  between  Meserve  and  Brown» 
recited  the  sales  of  the  Chicajio  and  Boston 
property;  the  giving  of  the  bond  by  Brown; 
the  default  in  the  payment  of  tbe  mortgage  on 
the  Boston  property,  and  the  sale  thereof,  and 
the  deficiency  in  tbe  amount  realized.  It  also 
averred  the  defenses  set  up  by  Mrs.  Brown,  and 
her  denial  of  responsibility  under  the  assump- 
tions in  tbe  Boston  sales.  Itaverredtbat  Brown's 
conduct  in  mukiog  his  wife  a  party  to  the 
deed  was  fraudulent,  and  denied  his  risht  to 
set  *off  any  indebtedness  to  bim  on  the  [227 

Sart  of  Meserve  against  the  Episcopal  City 
fission.  It  prayed  for  a  decree  subrogating 
tbe  Mission  to  the  rights  of  Meserve  against 
Brown  and  wife.  To  this  amended  bill  Mrs. 
Brown  answered  by  practically  reiterating  her 
former  defenses.  Brown  answered  also,  set- 
ting up  substantially  the  same  defense  wbicb 
he  had  advanced  before,  and  further  specially 
denying  that  any  fraud  bad  been  practiced  on 
Meserve  in  substituting  the  name  of  his  wife 
for  his  own,  and  averring  that,  on  the  contrary, 
her  name  bad  been  used  as  "a  straw  grantee" 
with  tbe  full  knowledge  of  Meserve,  and  that 
bis  bond  of  $10,000  had  been  given  by  him  to 
evidence  tbe  extent  of  his  obligation,  and  that 
this  was  a  part  of  the  contract  between  tbe 
parties. 

The  decree  below  rejected  the  claim  of  the 
complainants.  Epucopal  City  Mission  v. 
Brown,  48  Fed.  Rep.  834. 

Mr.  Georg^e  Burry  for  appellants. 
Messrs,  Chas.  M.  Osbom  and  Samuel 
A.  Lynde  for  applleese. 

Mr.  Justice  White  delivered  the  opinion 
of  tbe  court: 

Whatever  be  the  obligations  created  by  the 
assumptions  contained  in  the  deeds  to  Mrs. 
Brown,  and  tbe  bonds  which  was  furnished  by 
Brown,  it  is  clear  that  the  Mission  has  only  tbe 
rigbts  of  Meserve,  and  therefore  can  assert  only 
such  cause  of  action,  legal  or  equitable,  as  Me- 
serve may  possess.  Kdler  v.  AsJiford,  133  U. 
8.  610  [38:  667]:  WillardY.  Wood,  135  U.  S. 
809  [34:  2101.  The  corporation  being  thus 
limited  to  the  rigbts  which  it'  takes  from 
Meserve,  it  is  cleany  subject  to  all  set-offs  ex- 
isting between  Meserve  and  Brown.  Tbe 
prooi  leaves  no^  doubt  that  the  deed  to  Mrs. 
Brown  was  made  witbout  her  consent,  and 
that  she  was  in  no  way  a  party  thereto,  either 
originally  or  by  ratification.  Indeed,  tbe  court 
below,  in  its  opinion,  states  that  it  was  con- 
ceded, in  that  forum,  that  there  was  no  case 
against  Mrs.  Brown,  and  we  do  not  under- 
stand that  it  is  seriously  contended  here  that 
the  record  shows  any  foundation  for  recovery 
against  her.  The  onlv  point  really  at  issue  is 
'whether  Brown  is  liable  for  the  whole  [22S 
amount  of  the  mortgages  resting  upon  the  Bos- 
ton property.or  whether  hisliability  islimited  to 
tbe  amount  in  his  bond.  Tbe  proof  shows  that 
prior  to  the  making  of  tbe  deeds  of  tbe  Boston 
property  to  Mrs.  Brown  there  was  an  under- 
standing between  Brown  and  Meserve  that  the 
deeds  should  be  made  to  the  former,  and  that 
the  insertion  of  tbe  name  of  Mrs.  Brown  was 
subsequently  agreed  on  betweed  the  parties. 

It  is  urged  that,  inasmuch  as  Brown  had  no 
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authority  to  use  bis  wife's  name,  be  is  liable 
for  the  whole  debt,  either  as  a  trustee,  or  in 
coDsequence  of  his  bavioj^  acted  as  agent  for 
his  wife  without  authority.  These  conten- 
tioDs  are  not  supported  by  the  record.    The 

Sroof  shows  that  the  substitution  of  Mrs. 
irowD  for  her  husband,  as  ihe  purchaser,  was 
made  with  the  full  consent  and  knowledge  of 
Meserve,  and  that  this  arrangement  was  car- 
ried but  by  both  parties  with  full  knowledge 
of  all  its  consequences.  By  these  understand- 
ings Meserve  on  the  one  band  was  to  buy  from 
Brown  property  situated  in  Chicago  and  as- 
sume the  incumbrances  thereon  ^—  these 
amounting  to  about  $10,000;  and  Brown  on 
the  other  hand  was  to  purchase  the  Boston 
property  from  iVleserve  and  to  assume  a  per- 
sonal responsibility  for  a  sum  equal  to  the 
amount  which  Meserve  had  assuni^  in  regard 
to  the  Chicago  property.  In  other  words,  the 
contracts  practically  amounted  to  an  exchange 
of  the  Chicago  property  for  the  Boston  prop- 
erty, eacli  party  relying  upon  the  property  it- 
self as  the  means  of  discharfsing  toe  debt  ex- 
cept for  the  sum  of  $10,000,  for  which  each 
respectively  assumed  personal  responsibility  to 
the  other.  The  contract  having  been  made 
upon  this  basis  and  for  this  pur))Ose,  and  the 
use  of  the  name  of  the  wife  being  the  re- 
sult of  an  agreement  between  the  parties,  the 
contention  of  the  complainants  is  reduced  to 
the  assertion  that  the  contract  must  be  annulled 
because  the  parties  agreed  to  make  It,  and  be- 
cause its  enforcement  would  bring  about  the 
very  ends  which  they  intended  should  follow. 
The  conclusion  which  we  thus  reach  upon  the 
facts  coincides  with  that  of  the  court  below. 
We  have  omitted  for  the  sake  of  brevity  quo- 
tations from  the  testimony,  but  the  evidence  of 
2 29] Meserve  himself  is  so  conclusive  in  're- 
gard to  the  intention  of  the  parties  in  making 
the  contracts  that  we  excerpt  briefly  from  it  at 
this  point: 

"Q.  Can't  you  recall  to  your  mind  any  rea- 
sons or  circumstances  leading  to  the  taking  of 
that  bond  from  Mr.  Brown?  A.  Tea;  it  was 
to  hold  me  against  a  possible  loss  on  those 
notes. 

"Q.  Can*you  recall  any  of  the  circumstances 
or  reasons  which  led  to  the  fixing  of  the 
amount  of  that  bond?  A.  Well,  in  my  own 
mind  it  seems  probable. 

"(Objected  to). 

"Q.  Will  you  state  what  those  facts  and 
circumstances  were? 

•  •(Objected  to). 

"A.  To  make  Mr.  Brown's  liability  eoual 
to  my  own.  I  had  assumed  about  $10,000  in 
in  Chicago.  My  feeling  was  that  he  had  as- 
sumed $39,000  there,  and  there  could  not  pos 
sibly  be  a  loss  to  that  extent,  if  any.  I  did  not 
feel  that  there  would  be  any.  I  recollect  it 
DOW  as  a  sort  of  balance  between  us  and  our 
liabilities. 

*'Mr.  Burry.    All  this  is  objected  to, 

*'Q.  As  a  matter  of  fact  it  was  not  equal  to 
the  difference,  was  it? 

"Objected  to  as  leading  and  incompetent). 

"(A.  Iknew  my  mortgages  to  be  well  secured 
mercantile  property  that  could  not  depreciate 
to  any  great  extent;  his  was  secured  by  vucanl 
land. 

Q.  Why  did  you  take  any  bond  at  all,  then? 
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A.  Because  I  was  deeding  to  a  straw  grantee, 
to  somebody  that  I  did  not  know. 

'*Q.  Well,  why  didn't  you  put  in  the  bond 
the  whole  amount  of  the  difference,  at  any  ra!e? 
A.  Because  I  knew  there  could  be  do  poaable 
way  of  making  my  security  worthless  by  tiij 
handling  it  in  three  years;  there  could  be  do 
way;  the  property  was  insured,  aod  the  lacd 
was  there,  which  had  cost  almost  the  aaKMu; 
of  the  notes.  Had  the  buildings  boroed  d>wi. 
the  land,  with  $10,000,  would  have  bees 
security  for  my  note. 

"Q.  Did  you  inquire  faito  the  mArtacj  of 
Mr.  Brown?    A.  I  did  not. 

**'Q.  Did  you  inquire  into  the  aol[230 
veocv  of  Mrs.  Brown?    A.  Na 

"Q.  Did  you  make  any  inquiries  in  relacioa 
to  her?  A.  Na  Mr.  Brown's  broker  reoom 
mended  him  to  a  be  a  business  man  who  wooid 
be  likely  to  take  care  of  his  property,  and  I 
regarded  him  as  such. 

**Q.  Mr.  Meserve,  did  you  perform  youi 
contract  in  reference  to  protecting  Mr.  Brbva 
against  the  indebtedness  which  you  asMJOMU? 

"Mr.  Burry.    All  this  subject  is  objected  to. 

"A.  No,  sfr. 

"Q.  Mr.  Meserve,  have  you  any  peeuoiarj 
interest  in  the  prosecution  of  thtt  soil?  A 
Yea. 

''Q.  What  is  that  interest?  A.  To  UniA 
an  offset  for  the  suits  he  has  against  me,  bdp- 
ing  the  matter  to  a  settlement 

'*Q.  Have  you  ever  paid  aDy thing  m  wo- 
count  of  any  of  these  offseu?    A.  Mo,  lir. 

**Q.  When  did  you  commence  the  praec» 
tion  of  this  suit?    A.  I  don't  know. 

"Q.  Did  you  eyer  employ  any  attorae^  ii 
commence  this  suit?    A.  No,  sir. 

"Q.  Have  you  ever  paid  anything  or  are  yvm 
liable  for  anything  by  which  you  woold  sner 
damage  by  reason  of  any  failure  of  Mr.  Bro«i 
to  pay  the  indebtedness  which  is  alleged  to  te 
due  to  the  Episcopal  City  Mission  under  tkm 
mortgages? 

"Mr.  Burry.  Ohjected  to  as  caOlBg  im  s 
legal  conclusion. 

*'I  hayepaid  nothing. 

*'Q.  Haye  you  made  an  arrmnffemeat  «iU 
the  Episcopal  City  Mission  by  which  tb^  Un 
substituted  any  liability  on  your  Dart  (or  tit 
supposed  liability  against  Mr.  and  Hn.  Brovi 
or  any  arrangement  in  relation  to  that  nataffT 

"(Objected  to  as  calling  for  a  legal  ooodo- 
sion). 

'*A.  I  gave  the  authority  to  bring  tUisut 
with  the  understanding  that  It  would  refien 
me  of  liability. 

**Q.  On  those  mortgages?    A.  Yes.* 

This  testimony  of  Meserve  makes  it  dearth 
he  has  paid  *nothinff  on  account  of  tbe  [SSI 
mortgage  on  tbe  Boston  property  which  Brovn, 
to  the  extent  of  his  bond,  undertook  lo  d» 
charge.  Tbe  record  makes  It  eouslly  cktf 
that  Meserve  has  failed  to  carry  out  nitasra»p' 
tion.  in  favor  of  Brown,  of  the  niortga|cs  oq 
the  Chicago  property.  In  order  to  pay  thtm 
mortgages  assumed  by  Meserre,  Brows  ha» 
disbursed,  as  found  by  the  lower  court,  tlif  nm 
of  $9122.68,  leaving  a  considerable  poftkio-^ 
the  debt  unpaid,  and  that  some  arraofeiiM«t 
has  been  made  by  Brown  with  a  Uiird  par^J 
looking  to  the  discharge  of  this  balaocf.  It* 
insisted  here  that  in  discharging  a  portioa  d 
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tbe  debt  Brown  did  not  pay  out  id  actual 
iDODey  tbe  sum  which  be  claims  as  an  off-set, 
but  that  part  of  his  payments  were  made  in 
securities  which  he  bad  charged  at  their  face 
▼alue,  while  they  would  not  briog  that  amount 
in  the  market,  and  it  is  urged  that  only  the 
market  value  of  these  securities  should  be  al- 
lowed him  by  way  of  set-off.  It  is  also  asserted 
that  the  interest,  which  he  has  charged,  on  his 
disbursements  is  excessive;  and  further,  that 
inasmuch  as  the  arrangement  which  he  made 
for  the  payment  of  the  balance  of  the  debt  did 
not  involve  tbe  expenditure  of  any  money  on 
his  part,  be  cannot  set  off  that  balance.  All 
these  arguments  rest  logically  upon  the  propo- 
sition that  Brown  is  only  entitled  to  compen- 
aate  against  Meserve  his  actual  disbursements 
made  in  the  payment  of  the  debt  which 
Meserve  assumed.  We  do  not  think  it  neces- 
sary to  decide  whether  this  position  be  sound  or 
unsound.  If  it  applies  to  Brown,  it  must  ap- 
ply with  equal  force  to  Mcserve.  As  we  have 
stated,  it  was  intended  by  these  parties  that  the 
obli^tions  of  each  to  the  other  should  be  co- 
relative,  and  hence  the  contract  resuliinff  from 
tbe  assumption  by  Meserve  is  as  binding  on  him 
«8  is  the  assumption  evidenced  by  the  bond  of 
Brown. 

Now,  if  Brown  be  only  entitled  to  set-off  as 
Against  Meserve  the  sum  of  monejr  expended 
by  him  in  pacing  the  mortgages  which  Meserve 
assumed,  it  is  clear  that  Meserve  can  only  re* 
<x>ver  from  Brown  tbe  sums  actually  disbursed 
by  him  in  paving  the  mortgages  which  Brown 
assumed.  This  being  so,  as  Meserve  has  paid 
nothing  be  can  recover  nothing,  and  there  is  an 
-end  of  the  case.  If,  on  the  other  hand,  the 
2d2]parties  were  *cach  entitled  to  enforce  as 
«ffainst  the  other  the  sum  of  their  respective 
^ligations,  without  reference  to  the  amounts 
disbursed  by  them  in  discharge  of  those  obli- 

eitions,  then,  as  the  obligations  assumed  by 
eserve  towards  Brown  are  equal  if  they  do 
not  exceed  tbe  amount  of  the  bond  given  by 
firown,  the  case  is  also  at  an  end. 
Judgment  affirmed. 


SEPHUS  WRIGHT  and  Thompson  Wade, 

PlffM.  in  Err., 

V, 

THE  UNITED  STATES. 

(See  S.  C  Reporter^  ed.  232-280.) 

Ik  facto  offlcer — deputy  marsIiaU—jurisdiction 

of  crime, 

*L  The  appointment  and  servtoe  of  a  deputy-  mar- 
shall  make  him  a  de  facto  officer,  even  if  tbe 
elerk  who  administered  tbe  oath  was  not  em- 
powered to  do  so. 

1.    One  actloir  as  de  facto  deputy  by  tbe  authority 

NoTS.— uiii  to  acts  of  nfflcevB  de  facto;  when  vaiid^see 
•ote  to  Huasey  v.  Smitb.  25: 814. 

As  to  ministerial  officer  protected  in  the  execution 
eff  regular  process,  see  note  to  Ersklue  v.  Hobnbach, 
t0:745. 

As  to  presumption  of  regularity  of  ofHcer'*s  appoint- 
ment and  due  qiMliftcation.  and  that  he  nctcd  uHthin 
hie  jurufdtctton;  certificate  evidence  of  authority^ 
•oe  note  to  Feo wick  v.  Sears,  2:  lOL 
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of  the  marshal,  is  i^itbin  tbe  provision  of  tbe 
statute  of  1888,  as  to  crimes  committed  airaiost 
deputy  mar8baLs,and  Is  entitled  to  be  considered 
as  such  deputy  for  the  purposes  of  that  statute. 
8.  Under  the  Act  of  Ck)Dffre8S  of  June,  1888;  tbe 
oCTense  of  killinir  a  posaeman  or  guard  by  an  In- 
dian Is  within  tbe  Jurisdiction  of  the  United 
States,  altbouirb  tbe  killingr  occurred  when  the 
deceased  was  not  actually  eniraired  in  perform- 
ing services. 

[No.  766.] 
Submitted  Dee,  10, 1894.  Decided  MaytO,  1896, 

IN  ERROR  to  the  Circuit  Ck)urt  of  the 
United  States  for  tbe  Eastern  District  of 
Texas,  to  review  a  judgment  of  conviction  of 
Sephus  Wright  et  cU.,  of  the  murder  of  one 
Mike  Peter.    Affirmed, 

Statement  by  Mr.  Justice  White: 

On  April  7,  1894,  tbe  Grand  Jury  of  the 
United  Stales  Circuit  Court  of  the  ilfth  Cir- 
cuit, Eastern  District  of  Texas,  presented  an 
indictment  against  Sephus  Wright  and  Thoniaa 
Wade,  late  of  the  Choctaw  Nation,  and  of 
Atoka  county,  Indian  territory.  The  indict- 
ment charged  that  these  parties  on  January  9. 
1894,  "  in  Atoka  county,  in  the  Choctaw  Na- 
tion, in  the  Indian  territory,  tbe  same  being 
annexed  to  and  constitutnig  a  part  of  the 
said  fifth  circuit,  and  annexed  to  and  con- 
stituting part  of  the  eastern  district  of 
Texas,  for  judicial  purposes,  and  l^eing  within 
the  jurisdiction  of  this  court,  did  unlaw- 
fully, fraudulently,  and  felonioualy,  and  with 
their  malice  aforethought,"  etc.,  "murder  one 
Mike  Peter."  *elc.:  and,  after  charging  [233 
the  commission  of  thia  crime  in  two  counts,  it 
added:  "And  be,  the  said  Mike  Peter,  had 
theretofore,  to  wit,  on  or  about  tbe  23d  day  of 
December,  in  the  year  of  our  Lord.  1898,  acted 
in  the  legal  capacity  of  a  posse  and  guard  for 
and  in  behalf  of  a  certain  deputy  United 
States  Marshal,  for  the  eastern  district  of  Texas, 
to  wit,  William  Colbert,  wbo  was  then  and 
there  lawfully  empowered  to  employ  and  dep- 
utize him,  the  said  Mike  Peter,  in  said  capacity 
of  posse  and  guard.  And  the  said  Mike  Peter 
had  theretofore  at  divers  and  sundry  times 
acted  in  said  capacity  of  posse  and  guard  ap- 
pointed, and  empowered  to  so  act  bv  certain 
deputy  marshals  in  and  for  said  district.  And 
by  virtue  of  his  said  employment  in  the  said 
capacity  of  posse  and  guard  by  the  officers 
aforesaid,  and  by  virtile  of  the  laws  of  the  said 
United  States,  then  and  there  valid  and  exist- 
ing, be,  the  said  Mike  Peter,  was  then  and 
there  entitled  to  the  protection  of  the  laws  of 
the  United  States  of  America." 

On  May  80,  1894,  the  case  came  on  for  trial, 
when  the  defendants  filed  a  plea  to  the  jurisdic- 
tion of  the  court  and  a  motion  to  quash  the  in- 
dictment. The  plea  to  the  jurisdiction  was  as 
follows; 

*'  Now  come  the  defendants  in  tbe  above 
entitled  and  numbered  cause,  and  for  plea 
herein  say  that  this  court  should  no  further 
prosecute  this  suit,  for  tbe  reason  that  this 
court  has  no  jurisdiction  over  the  person,  life, 
or  lit}erty  of  these  defendants,  and  no  jurisdic- 
tion to  try  and  determine  this  cause,  for  the 
reason,  that  said  defendants  are  all  by  blood 
Chocta*  Indians,  living  and  residing  in  said 
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Ghocta'  Nation,  Indian  territory;  and  that  said 
offense  is  said  to  bave  been  committed  in  said 
Cbocta'  Nation,  Indian  territory;  and  tbat  the 
deceased,  Milse  Peter,  at  tbe  time  of  the  al- 
leged killing,  was  a  Cbocta'  Indian  by  blood, 
living  and  residing  in  said  Cbocta'  Nation,  In- 
dian territory.  That  deceased  at  tbe  time  of 
the  alleged  kiUiog  is  not  allied  in  the  ind.  to 
have  been  Indian  agent  or  policeman  appointed 
under  tbe  laws  of  the  United  States,  or  was  ever 
such  officer,  nor  was  he  a  United  States  deputy 
marsbai,  or  had  he  ever  acted  as  such,  nor  a 
posse  comitatus  guard  killed  while  lawfully 
234]engaged  in  the  'execution  of  any  of  the 
United  Slates  processes;  nor  was  the  said  Mike 
Peter,  at  the  time  of  the  alleged  killing,  law- 
fully engaged  in  any  duty  imposed  upon  him 
as  agent,  policeman,  deputy  m^t^h^X,  posse  com- 
itattis,  or  guard,  or  was  he  ever  at  aoy  time  a 
United  States  officer,  created  by  virtue  of  the 
laws  of  the  United  States,  by  reason  of  which 
this  court  could  acquire  Jurisdiction  over  de- 
fendants." 

The  motion  to  quash  was  based  on  tbe  fol- 
lowiDg  grounds: 

"  1st.  Because  said  indictments  fail  to  allege 
that  Mike  Peters,  the  deceased,  was  actiog  as 
posse  or  guard  at  the  time  of  the  alleged  kill- 
ing, or  an  officer  of  the  United  States  govern- 
ment 

'*  2d.  Because  said  indictments  fail  to  allege 
that  the  offense  for  which  these  defendants 
stand  charged  was  committed  within  tbe  sole 
and  exclusive  iurisdiction  of  this  court." 

Tbe  court  declined  to  act  upon  the  plea  to 
the  jurisdiction,  for  tbe  reason  that  **n  was 
dependent  upon  the  facts  of  tbe  case,  and  would 
be  submitted  to  the  jury  as  other  facts  to  be 
proven  and  controlled  by  the  charge  of  the 
court"  Exception  was  reserved  to  this  rul- 
ing. The  motion  to  quash  was  overruled,  and 
exception  was  also  reserved. 

The  trial  then  proceeded,  and  William  Col- 
bert was  put  upon  the  stand  and  questioned  as 
to  whether  he  was  or  was  not  a  deputy  mar- 
shal. Objection  was  made  to  this  question 
upon  the  ground  that  oral  testimony  was  inad- 
missible to  show  whether  a  person  was  or  was 
not  a  deputy  marshal,  and  Colbert  was  tempo- 
rarily withdrawn  from  the  stand,  and  J.  J. 
Dickerson  was  sworn.  He  testified,  over  ob- 
jection, tbat  he  had  been  the  marsbai  of  tbe 
district  for  tbe  preceding  four  years;  that  his 
commission  was  at  Oalveston.  and  be  did  not 
bave  it  with  him;  that'  he  bad  appointed  Col- 
bert as  one  of  his  deputies;  that  he  had  given 
him  a  commission  as  such;  that  he  had  exacted 
a  bond  from  some  of  his  deputies  but  not  from 
others.  Being  asked  if  he  knew  whether  an 
oath  of  office  bad  been  administered  to  Colbert 
as  a  deputy  marsbai,  he  answered  that  he 
could  not  sav,  but  that  Colbert  had  acted  as  a 
deputy  for  a  long  time,  and  had  beeo  his  deputy 
up  to  tbe  time  that  his  successor  to  the  office  of 
235]  marshal  had  qualified.  *The  clerk  of 
the  court  testified  that  he  had  been  such  since 
the  establishment  of  tbe  court  in  1889;  that  he 
kept  no  record  of  the  oaths  administered  to 
deputy  marshals,  and  that  none  bad  been  ever 
kept;  that  tbe  appointment  by  the  marsbai  of 
his  deputies  was  placed  on  fife,  and  the  com- 
mission, issued  by  the  marshal,  was  given  to 
the  deputy,  to  that  he  might  have  evidence  of 
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his  appointment;  that  be  bad  looked  into  tht 
proper  place  where  Colbert's  appointmeat 
should  be,  but  could  not  find  it  Colbert  w» 
then  recalled,  and  was  allowed,  over  objection, 
to  testify  to  his  official  position.  He  said  thai 
he  bad  been  a  deputy  marshal  under  Dicker- 
son  during  his  whole  term  of  office,  and  bad 
been  regulariy  appointed  by  him  and  sworn  by 
Captain  Brooks,  tbe  clerk  of  the  district  conrt; 
tbat  he  was  unable  to  produce  the  commtssioa 
given  him  as  evidence  of  his  appoiotroent,  be- 
cause be  had  destroyed  it  at  the  expiration  of 
Dickerson's  term;  that  he  was  still  a  depoty 
marshal,  having  been  reappointed  by  Dicker- 
son's  successor.  He  also  testified  that  Mfkm 
Peters,  tbe  deceased,  had  acted  for  bim  as  a 
posseman  and  guard  at  different  times:  tbato» 
one  occasion,  in  December,  1893.  Peters  bad 
gone  with  bim  from  Atoka  in  tbe  Indian 
county,  to  Paris,  Texas,  a  distance  of  one  bos- 
dred  and  twenty-six  miles,  as  a  guard  ov«r  a 
person  arrested  for  horse  stealing;  tbsr.  al- 
though Peters  had  never  served  as  a  guard  m 
bringing  any  one  to  Paris,  except  on  this  oaa 
occasion,  he  was  '*  working  for  bim  all  tfat 
time  in  looking  up  offeuders;"ibat  be.  tbe  <to> 
ceased,  frequentlv  helped  him  as  a  posse  ia 
making  arrests,  although  at  tbe  paiticuUr  tiaa 
when  Uie  killing  occuired  he  was  notactiof  at 
a  posse  or  guard.  After  tbe  conclusion  of  tbt 
testimony  the  defendant  request^l  tbe  oooit 
to  charge  as  follows: 

"  1st.  The  court  instructs  the  jury  that,  m 
to  whether  or  not  Wm.  Colbert  at  tbe  time  ha 
appointed  deceased  as  a  posseman  (if  yon  ba> 
lieve  he  ever  appointed  him)  was.  at  tbe  ciaa 
of  said  appointment,  a  duly  appointed  and 
qualified  deputy  marshal,  is  a*  material  inqniiy 
in  this  case,  and  unless  you  believe,  from  tka 
evidence,  tbat  said  Colbert  was  appointed  tira 
United  States  marsbai  for  the  eastern  distnet 
of  Texas,  and  duly  commissioned  and  tbe  oath 
of  office  administered  to  *nim  by  anyl^SM 
judge  or  justice  of  any  state  court  witbio  tba 
same  distnet,  or  by  any  justice  of  tbe  peaot 
having  authority  therein,  or  before  any  aotaiT 

{mblic  duly  appointed  in  such  state,  then  aai 
n  that  event  you  will  find  the  defendants  ool 
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"2d.  If  the  Jury  should  believe  from  tba 
evidence  that  tbe  oath  of  office  was  adoiiaiS' 
tered  to  Wm.  Colbert  by  Captain  Brookv  m 
clerk,  then,  and  in  that  event,  yon  are  in- 
structed that  the  oath  of  office  was  not  tdmia- 
istered  by  any  officer  authorized  to  adniolsitf 
oaths  to  United  States  deputy  marshals,  sal 
you  will  find  the  defendants  not  cuilty. 

"  8d.  Unless  tbe  jury  should  find  from  tba 
evidence  that  Wm.  (>>lbert  was  a  Uaiiei 
States  deputv  marshal,  duly  appointed,  sal 
bad  executed  bond  as  required  by  law.  laA 
tbat  the  same  had  been  filed  and  recorded  li 
tbe  office  of  tbe  clerk  of  the  District  or  Cirtdl 
Court  for  the  Eastern  District  of  Texas,  ym 
will  find  tbe  defendants  not  guilty. 

*Mth.  Tbe  court  charges  the  jury  tbat  m- 
less  they  find  from  tbe  e^idenoe  tbat  MIkt 
Peter  was,  at  tbe  time  be  waa  killed,  actiof  m 
guard  or  posseman  for  a  legally  qualified  oep* 
ut^  marshal,  they  will  find  tbe  defeadants  ad 
guilty. 

'*6th.  Unless  the  jury  find  from  tbe  evi* 
donee  that  Wm.  Colbert  was  a  duly  qoaliiii 
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United  Sutes  deputy  marshal  at  tbe  time  de- 
ceased, Mike  Peters,  was  acting  as  guard  or 
posseman  for  him,  they  will  find  tbe  defend- 
ants not  ^ilty. 

"  6th.  If  a  reasonable  doubt  arises  out  of 
tbe  evidence  as  to  whether  Wm.  Colbert  was 
a  legally  qualified  United  States  deputy  mar- 
shal at  the  time  deceased  acted  for  him  as 
guard  or  posseman,  they  will  find  defendants 
not  guilty." 

An  these  requests  were  refused,  and  exoep- 
tioua  were  duly  reserved. 

It  was  admitted  on  the  trial  that  both  of  tbe 
defendants  and  the  deceased  were  Choctaw 
Indians,  llvinc:  in  the  Choctaw  Nation  at  the 
time  of  tbe  killing.  After  a  verdict  of  guilty, 
the  defendants  moved  for  a  new  trial,  which 
motion  was  overruled,  and  tbe  case  was  then 
brought  here  by  error.  Tb^  assignments  of 
error  are  eight  in  number,  and  complain  of 
the  court's  refusal  to  sustain  the  plea  to  the 
237]jurisdiction;  of  its  *overruling  the  motion 
to  quash;  of  error  in  permitting  Dickerson  and 
Colbert  to  testify  to  the  appointmcDt  of  tbe 
latter,  and  in  allowing  Colbert  to  testify  to  his 
acts  as  deputy  marshal,  when  it  did  not  ap- 
pear by  record  evidence  that  he  had  been 
kgally  appointed,  or  that  any  oflScial  copy  of 
his  oatb  bad  been  made;  and  they  also  aver 
that  the  court  erred  in  refusing  the  requests  to 
charge,  in  leaving  the  question  of  jurisdiction 
to  the  jury,  and  in  overruling  the  motion  for  a 
new  trial. 

No  counsel  for  plaintiffs  in  error. 
Mr,  Edward  B.  Wliitiiey»  Assistant  Atty, 
Gen.,  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  accused,  being  Cboctaw  Indians,  and 
tbe  deceased  having  been  a  member  of  tbe 
same  tribe,  tbe  jurisdiction  of  the  court  de- 
pended upon  the  provisions  of  the  Act  of  Con- 
g-ess,  approved  «fune  9, 1888,  which  is  as  fol- 
ws: 

'*Tbat  any  Indian  hereafter  committing 
against  the  person  of  any  Indian  agent  or 
policeman  appointed  under  the  laws  of  tbe 
United  States,  or  against  any  Indian  United 
States  deputy  marsbal,  posse  eomitatus,  or 
guard,  while  lawfully  engaged  in  tbe  execu- 
tion of  any  United  States  process,  or  law- 
fully engaged  in  any  other  duty  imposed  upon 
such  agent,  policeman,  deputy  marshal,  posse 
eomitatus,  or  guard  by  the  laws  of  the  United 
States,  any  of  the  following  crimes,  namely, 
murder,  manslaughter,  or  assault  with  intent 
to  murder,  assault,  or  assault  and  battery,  or 
who  shall  in  any  manner  obstruct  by  threntb 
or  violence  any  person  who  is  engaged  in  tbe 
service  of  tbe  United  States  in  the  discbarge 
of  any  of  bis  duties  as  agent,  policeman,  or 
other  officer  aforesaid  within  the  Indian  terri- 
tory, or  who  shall  hereafter  commit  either  of 
the  crimes  aforesaid  in  said  Indian  territory 
a^nst  any  person  who,  at  tbe  time  of  tbe  com- 
mission of  said  crime,  or  at  any  time  previous 
238  )*thereto,  belonged  to  either  of  the  classes 
of  officials  hereinbefore  named,  shall  be  sub 
ject  to  the  laws  of  tbe  United  btates  relating 
to  such  crimes,  and  shall  be  tried  by  the  dis- 
trict court  of  the  United  States,  exercising 


criminal  jurisdiction  where  such  offense  was* 
committed,  and  shall  be  subject  to  tbe  same 
penalties  as  are  all  other  persons  char&ed  with 
tbe  commission  of  said  crimes,  respectively; 
and  the  said  courts  are  hereby  given  jurisdic- 
tion in  all  such  cases."  25  U.  S.  Stat,  at 
L.  188S,  chap.  382,  p.  178. 

The  averments  of  the  indictment,  if  true, 
brought  tbe  case  clearly  within  the  jurisdic- 
tion of  the  court.  It  was  no  error  to  refuse  ta 
sustain  tbe  plea  to  the  jurisdiction,  for  its  cor- 
rectness depended  upon  tbe  alleeed  existence 
of  certain  facts  which  were  not  admitted.  All 
the  matters  stated  in  the  assignments  of  error, 
whether  applying  to  tbe  court's  action  on  the 
motion  *n  quash,  or  in  regard  to  the  plea  to 
the  jurisdiction,  or  the  objections  to  the  ad- 
missibility of  evidence,  ana  tbe  refusal  to  givo 
the  charges  requested,  really  embrace  only 
two  points.  1st.  Whether  it  was  admissible 
to  show  by  parol  the  appointment  and  service 
of  a  deputy  marsbal,  and  whether  one  can  be 
considered  a  deputy  marshal  if  sworn  in  by 
the  clerk  of  the  district  court.  2d.  Whether 
under  the  Act  of  Congress,  above  referred  to, 
the  act  of  killing  a  posseman  or  guard,  came 
within  the  jurisdiction  of  the  United  States,  if 
the  killing  occurred  when  the  deceased  waa 
not  actually  engaged  in  performing  services. 

Without  expressing  an  opinion  as  to  the 
necessity  of  issuing  a  regular  commission  to  ft. 
deputy  marsbal,  or  as  to  the  authority  of  the 
clerk  of  the  district  clerk  to  administer  the 
oath  to  such  otficer,  it  is  clear  that,  on  proof 
of  the  loss  of  the  written  authoritv  issued  by 
the  marsbal  to  a  deputy  whom  be  had  ap- 
pointed, it  was  permissible  to  offer  oral  evi- 
dence of  tbe  fact  of  appointment  and  of  the 
services  of  the  deputy.  His  appointment  and 
service  made  him  a  de  facto  officer,  even  if  tho 
clerk  who  administered  the  oath  was  not  em- 
powered to  do  so.  Acting  as  de  facto  deputy 
by  tbe  authority  of  the  marsbal,  he  came 
clearly  within  the  provision  of  the  statute  of 
1888,  and  is  entitled  to  be  considered  as  such 
deputy  *for  the  purposes  of  that  statute. f  2. 'i^ 
Norton  v.  5V%  Countt/,  118  U.  S.  425,445,  446 
"30:178.  187];  Manning  v.  Weeks,  139  U.  S.  504 
35:  264];  BaU  v.  United  States,  140  U.  S.  118, 
129  [35:  877,  382). 

The  second  contention  is  equally  unsound. 
Tbe  obvious  purpose  of  the  statute  was  not 
only  to  bring  within  the  jurisdiction  of  the 
United  States  those  who  commit  crimen 
against  certain  persons  therein  enumerated, 
when  engaged  in  the  performance  of  their 
duties,  but  also  to  bring  within  the  same  juris- 
diction those  committing  offenses  against  such 
persons  after  they  have  ceased  to  perform  their 
duties.  The  context  of  the  law  leaves  no 
doubt  on  this  subject,  for  it  clearly  provides 
for  two  classes  of  crimes— offenses  committed 
against  the  persons  designated  when  perform- 
ing their  duty,  and  like  offenses  committed 
against  such  persons  after  they  have  ceased  to 
perform  their  otbcial  duties.  It  says:  "  That 
any  Indian  hereafter  committing  against  the 
person  of  any  deputy  marshal,  posse  comitatu§ 
or  guard,  while  lawfully  engaged  in  the  execu- 
tion of  any  United  Slates  process,  or  lawfully 
engaged  in  any  other  duty  imposed  upon  such 
deputy  marshal,  posse  eomitatus  or  g'uard  by 
the   laws  of  the  United    States,  shall."  etc. , 
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Then,  In  providing  for  the  other  contingency, 
it  adds:  **  Or  who  shall  hereafter  commit 
either  of  the  crimes  aforesaid  in  said  Indian 
territory  against  any  person  who,  at  the  time 
of  the  commission  of  said  crime  or  at  any 
time  previous  thereto,  belonged  to  either  of 
the  classes  of  officials  hereinbefore  named, 
shall  be  subject  to  the  laws  of  the  United 
Stales  relating  to  such  crimes,  and  shall  be 
tried  by  the  district  court  of  the  United  States 
exercising  criminal  jurisdiction  where  such 
offense  was  committed,"  etc.  To  hold  that 
offenders  who  commit  the  designated  crimes 
against  the  officers  or  agents  named  in  the 
«tatute  are  only  subject  to  its  provisions  when 
the  crime  is  committed  against  the  officer 
while  actually  engaged  in  performing  his  duty, 
would  not  only  destroy  the  letter  of  the  law, 
but  frustrate  its  obvious  purpose.  That  pur- 
pose was  not  only  to  secure  the  persons  therein 
named,  when  actually  engaged  in  the  dis- 
charge of  their  duties,  but  also  to  protect  them 
«fter  their  duties  were  performed. 
Judgm$ni  afflrmecL 


240]  JAMES  P.  8T0NER0AD,  PiX  in 

Err., 

GEORGE  W.  8T0NER0AD. 

(See  &  C  Beporter'S  ed.  240-S4&) 

Mexican   grant—goternmental    turvey — when 

eoneluiioe. 

!•  An  Act  of  CoDfrreas  conflrminflr  the  title  to  an 
unsurveyed  Moxioan  Yrant  oontemplatea  a  sur- 
rey of  the  land  for  the  purpose  of  marking  its 
limits,  unless  a  oontrary  intention  is  expressly 
stated  in  the  Act. 

JL  The  holders  of  a  Mexioan  grrant  are  bound  by  a 
governmental  survey  flxiogr  tbe  extent  thereof 
although  made  without  notice  to  them,  and  al- 
though some  of  them  were  minors  and  some 
were  under  coverture. 

6l  a  survey,  made  by  the  land  depaitment  within 
the  soopeof  its  authority  of  a  confirmed  Mctxicao 
grant,  is  unasRallable  In  the  courts  in  a  collateral 
proceeding  unless  Congress  has  otherwise  pro- 
vided. 

[No.  II.] 

Submitted  Nov.  9, 189S.    Decided  May  tO,  1895. 

F\  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico,  to  review  a  judg- 
ment of  that  court  affirming  the  Judgment  of 
the  district  court  of  San  Miguel  county.  New 
Mexico,  in  favor  of  the  plaintiff,  (Jeorge  W. 
Stoneroad,  against  James  P.  Stoneroad.  de- 
fendant, in  an  action  of  ejectment,  for  land. 
BefDerted. 

Statement  by  Mr.  JwHce  White: 
In  1854  Congress  passed  "An  Act  to  E9tab- 
lish  the  Offices,  of  Surveyor  General  of  New 
Mexico,  Kansas,  and  Nebraska,  to  Grant  Dona 
tions  to  Actual  Settlers  therein,  and  for  other 
purposes."  10  Stat,  at  L.  808.  Sections  8 
«nd  9  of  this  law  reads  as  follows: 

"Sec  8.  And  be  it  further  enacted.  That  it 
shall  be  the  duty  of  tbe  Surveyor  General, 
under  such  instructions  as  may  be  given  by 
the  Sccietary  of  the  Interior,  to  ascertain  the 
origin,  nature,  character,  and  extent  of  all 
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claims  to  lands  under  the  laws,  usages,  sod  cos- 
toms  of  Strain  snd  Mexico;  'and,  for  this[241 
purpose,  may  issue  notices,  summons  witoessM. 
administer  oaths,  and  do  and  perform  all  other 
necessary  acts  in  the  premises.  He  shall  mate 
a  full  report  on  aU  such  claims  as  orifiDated 
before  the  cession  of  the  territory  to  the  United 
States  by  the  treaty  of  Guadalupe  Hidalgo,  of 
eighteen  hundred  and  forty  eight,  denoting  tb« 
various  grades  of  title,  with  hn  decisioQ  as  to 
the  Talidity  or  invalidity  of  each  of  tbe  sime 
under  the  laws,  usages,  and  costoms  of  the 
country  before  its  cession  to  tbe  United  Slalea. 
and  shall  also  make  a  report  in  regard  to  aU 
pueblos  existing  in  the  territory,  showing  tbe 
extent  and  locality  of  each,  stating  tbe  nam- 
her  of  inhabitants  in  the  said  puemos,  respect- 
ively, and  the  nature  of  tbeir  tit!es  to  tbe  land. 
Such  report  to  be  made  according  to  tbe  form 
which  may  be  prescribed  by  tbe  Secretary  of 
the  Interior,  which  report  shall  be  laid  bdron 
Congress  for  such  action  thereon  as  msy  be 
deemed  lust  and  proper,  with  a  Tiew  to  confirm 
bona  fide  grants,  and  gire  foil  effect  to  tbe 
treaty  of  eighteen  hundred  and  forty-cigbt  be- 
tween tbe  united  States  and  Mexico:  and, 
until  the  final  action  of  Conmss  on  socb 
claims,  all  lands  covned  thereby  shall  be  re- 
served from  sale  or  other  disposal  by  tbe  gov- 
ernment, and  shall  not  be  subject  to  tbe  dona- 
tions granted  by  the  prerioos  provisiou  of 
tbis  Act. 

"Sec.  9.  And  be  it  further  enoHed,  TbatfdH 
power  and  authority  are  hereby  given  tbe  Sec^ 
retary  of  the  Interior  to  issue  all  needful  niks 
and  regulations  for  fully  carrrinff  Inlo  efeel 
tbe  several  provisions  of  this  Act 

Under  these  provisions  Prestoo  Be^  Jr*.  a 
citizen  of  the  United  Sutes  and  a  resideat  of 
tbe  territory  of  New  Mexico,  pretented  Ui 
petition  to  the  Sarveyor  Geoeral,  on  May  10, 
1855.  to  be  recognized  as  tbe  legal  owwr.  ia 
fee,  of  a  certain  tract  of  land  lying  ta  ths 
county  of  San  Miguel,  in  that  territory  ''kaovi 
88  the  Hacienda  de  San  Joan  Bautiita  del 
OJito  del  Rio  de  ks  Gallioaa."  and  bouaM 
'*on  the  north  by  the  landmarks  of  lbs  «iiio  of 
Don  Antonio  Grits  and  tbe  mesaof  tbeac«Nlt 
de  la  Tegua,  on  the  south  by  tbe  river  IVoot. 
on  the  east  by  tbe  mesa  of  Pajarilo,  on  tbe  wc« 
by  tbe  point  of  the  mesa  of  tbe  Chapaiasa 
.  .  .  And  tbe  «said  Preston  Beck.  [949 
the  'present  claimant,'  claims  a  perfect  tttk  is 
f^id  land  by  virtue  of  a  grant  made  on  the 
twenty-third  dav  of  December,  in  tbe  vfarew 
thousand  eight  hundred  and  tweoty-tbrer,  bv 
Bartolm6  Baca,  governor  and  superior  poliocu 
chief  of  the  provinoe  of  New  Mezioo,  bj  sad 
with  the  advice  and  approlmtioa  of  tbe  ^ 
vincial  deputation  of  the  said  province  o(Ne« 
Mexico,  to  Juan  Bstevaii  Pino,  a  ciiizra  o' 
New  Mexico,  which  said  grant  was  nudr  » 
aforesaid  by  authority  of  the  laws,  u:a|>rt.s£^ 
customs  of  the  Republic  of  Mexico  in  fort*  ti 
the  time,  and  of  the  lawa  and  irgulaiioai  of 
Spain  which  were  declared  and  rtcogaivd  t« 
be  in  force  and  effect  at  that  Ume  in  tbt  R^ 
public  of  Mexico.     . 

'The  said  Preston  Beck  claims  and  fottWr 
states  that  he  cannot  show  tbe  quantity  of  laad 
claimed  by  him  except  as  set  forth  in  ssidfnak 
as  within  the  above  described  well  kso«a 
metes  and  boundaries,  nor  can  be  foraish  s 
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pkt  or  surrey,  as  do  survey  has  ever  been  exe- 
cuted. 

"Claimant  further  states  thatoue  Alexander 
Hatch  and  about  one  hundred  other  persons 
bare  settled  upon  said  grant  without  a  title 
from  any  person  or  from  any  government  and 
with  a  full  knowledge  of  the  existence  of  the 
^aim  now  presented. 

"Claimant  further  states  that  by  virtue  of 
-tak)  grant  Juan  Estevafi  Pino  was  lawfully 
put  in  possession  of  said  tract  of  land  by  the 
^competent  authorities,  and  settled  upon  said 
•claim  with  a  large  amount  of  property,  and 
there  held  possession  of  the  same  for  the  space 
•of  twenty-one  years  and  until  expelled  by  the 
hostilities  of  the  savage  Indian  tribes;  that 
tipon  the  death  of  Juan  Estevafi  Pino  the  said 
tract  of  land  was  inherited  by  his  two  sons, 
Justo  Pino  and  Manuel  D.  Pino,  who  were  his 
only  heirs,  and  the  present  claimant  claims  his 
title  by  virtue  of  deeds  from  Justo  Pino  and 
<3ertrudes  Roscom,  his  wife,  and  from  Manuel 
D.  Pino  and  Josefa  Oritz,  his  wife,  all  of  orig- 
inal grants  and  deeds  of  transfer  and  docu- 
mantary  titles,  marked  A,  £,  C,  D,  E.  are 
herewith  filed  and  made  part  of  this  claim. 

''Claimant  flies  this  bis  said  claim  beforeyou 
*243]under  the  8lh  *8ection  of  the  Act  of  Con- 
fess approved  22  July,  1854,  entitled  'An  Act 
to  Establish  the  Offices  of  Surveyor  Gteneral  of 
New  Mexico,  Kansas,  and  Nebraska,  to  crant 
•donations  to  actual  settlers  therein,  and  for 
other  purposes,'  and  respectfully  asks  con- 
firmation by  you  of  his  said  claim.'* 

The  controversy  initiated  before  the  Sur- 
veyor General  by  the  filing  of  this  petition  was 
•decided  by  him  in  1856.  His  opinion  recites 
the  claim,  the  grant  made,  the  fact  that  the 
grantee  was  put  in  possession  by  the  alcalde, 
^e  acquisition  by  Preston  Beck,  Jr.,  from  the 
grantee  or  heirs,  of  all  their  rights,  states  that 
-m  hearing  was  had  between  Beck  as  owner  of 
the  ^nt  and  a  large  number  of  settlers,  and 
•contmues: 

"This  case  was  argued  very  elaborately  by 
the  counsel  on  both  sides,  and  many  points 
-concerning  boundaries  of  the  grant  were  in- 
troduced in  the  testimony,  and  the  ar^^uments, 
which  this  oflSce  deems  unnecessary  at  present 
to  notice,  as  they  have  no  direct  reference  to 
the  validity  of  the  grant. 

''This  case  has  been  considered  by  this  office 
'with  much  attention,  and  as  it  is  understood 
that  the  validity  of  nearly  all  the  private  land 
'Claims  in  this  territory  depends  upon  the  same 
principles,  fdl  the  authorities  that  could  be 
procured  having  any  bearing  on  the  case  have 
been  carefully  examined  and  maturely  delib- 
•erated.  The  documents  presented  in  this  case 
«re  oriirinal,  and  the  signatures  of  the  granting 
oflScers  and  conveyors  are  proven  by  testimony 
to  be  genuine,  and  the  chain  of  title  from  the 
•original  grantee  to  the  present  claimant  is 
complete.    .    .    . 

"The  boundaries  set  forth  in  the  granting 
•decree  and  natural  points,  well  known  to  nil 
the  community,  and  in  the  absence  of  any  sur- 
Tey,  which  was  not  required  in  the  grant,  are 
«mply  sufficient  to  designate  such  portions  of 
land  as  was  intended  to  be  severed  from  the 
public  domain.  The  evidence  presented  by 
the  claimant  shows  that  the  grantee  did  have 
possession  of  the  land  granted  to  him;  that  he 
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occupied  it  with  his  stock  and  cultivated  cer- 
tain portions  of  it,  and  he  continued  to  do  so 
until  he  was  driven  off  by  the  hostile  Indians. 
Not  having  voluntarily  abandoned  the  land, 
he  did  therefore,  voluntarily  forfeit  his  right 
to  the  grant.  *[lt  is  evident  from  tlie  [244 
context  that  the  ttord  "not"  has  been  omitted  be- 
fore the  toord  "therefore"  in  the  last  sentence.] 

"The  intention  of  the  provincial  deputation 
and  the  recommendation  of  the  governor  and 
no  conditions  being  attached  to  it  makes  the 
grant  a  positive  and  absolute  one,  and  vests  in 
the  grantee  a  title  in  fee  to  all  the  land  em- 
braced within  the  boundaries  set  forth  in  the 
granting  decree. 

"The  objections  made  by  counsel  against  the 
validitv  of  the  grant  are  therefore  overruled. 

"Believing  this  to  be  one  of  the  cases  com- 
ing under  the  provisions  of  the  treaty  of 
Guadalupe  Hidalgo  of  1848,  and  having  strong 
claims  to  validity  under  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  similar 
cases,  the  grant  made  to  Juan  Estevan  Pino  to 
a  certain  tract  of  land  in  the  county  of  San 
Miguel,  and  known  as  the  Hacienda  de  San 
Juan  Bautista  dclOjito  del  Hiode  las  Gkillinas, 
and  of  which  Preston  Beck,  Junior,  is  the 
present  claimant,  is  hereby  approved,  and  the  * 
Congress  of  the  United  States  is  respectfully 
recommended  to  cause  a  patent  to  be  issued  to 
the  said  Preston  Beck,  Jr.,  by  the  proper  de- 
partment and  cause  the  same  to  be  surveyed." 

On  June  21, 1860,  Congress  passed  an  Act,  of 
which  the  first  section  reads  as  follows: 

"That  the  private  land  claims  in  the  terri- 
tory of  New  Mexico,  as  recommended  for  con- 
firmation by  the  Surveyor  General  of  that  ter- 
ritory, and  in  his  letter  to  the  Commissioner  of 
the  General  Land  Office  of  the  twelfth  of  Jan- 
uary, eighteen  hundred  and  fifty-eight,  desig- 
nated as  numbers  one,  three,  four,  six,  eight 
nine,  ten,  twelve,  fourteen,  fifteen,  sixteen, 
seventeen,  and  eighteen,  and  the  claim  of  E. 
W.  Eaton,  not  entered  on  the  corrected  list  of 
numbers,  but  standing  on  the  original  docket 
and  abstract  returns  of  the  Surveyor  Gtenerai 
as  number  sixteen,  be,  and  they  are  hereby, 
confirmed:  Provided,  That  the  claim  number 
nine,  in  the  name  of  JchnScolley  and  others, 
shall  not  be  conflrmerl  for  more  than  five 
square  leagues;  and  that  the  claim  number 
seventeen,  \n  the  name  of  Cornelio  Vigil  Hnd 
Ceran  St.  Yrain,  shall  not  be  confirmed  for 
more  than  eleven  squi  re  leagues  to  each  of  said 
claimants."    12  Stat.  a.  L.  71. 

♦Preston  Beck's  claim  was  designated  [245 
as  "Number  one"  in  the  report  of  the  Surveyor 
General,  and  was  therefore  embraced  in  this 
confirmatory  Act.  After  the  passage  of  the 
above  Act,  a  survc}*  of  the  grant  in  question 
was  made  by  the  officers  of  the  government 
and  approved  by  the  Secretary  of  the  Interior. 
A  statement  of  lact^  signed  by  both  parties  ad- 
mits that  this  survey  was  made  "without  notice 
to  the  owners  of  said  grant,  or  either  of  them." 
It  is  also  admitted  that  Preston  Beck,  Jr.,  in 
whose  name  the  grant  was  conflrmed,  died  in 
1860,  a  short  time  before  the  passage  of  the 
confirmatory  Act,  leaving  his  estate,  in  which 
the  above  grant  was  included,  to  his  brother, 
cousin,  nephews  and  nieces,  all  of  whom  were 
non  residents  of  the  territory  of  New  Mexico. 
It  is  conceded  by  the  same  statement  that  at  the 
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time  of  tbe  making  and  approval  of  tbe  survey, 
three  of  tbe  beneficiaries  under  the  will  of 
Preston  Beck,  Jr.,  were  minor  cbildreB  and 
three  others  were  married  women;  and  that 
tbe  plaintiff,  Gteorge  W.  Sloneroad,  was  not 
one  of  the  legatees  under  said  will,  but  subse- 
quently acquired  a  third  undivided  interest  in 
Uie  grant.  And  it  is  further  admitted  that 
none  of  tbe  owners  of  tbe  laud  have  acquiesced 
in  the  survey  since  the  same  was  made  and  ap- 
proved. 

In  1886,  Gkorge  W.  Stoneroad,  tbe  person 
thus  conceded  to  be  the  owner  of  one  third  of 
tbe  original  grant,  brought  an  action  of  eject- 
ment against  James  P~  Stoneroad,  alleging 
that  be  was  entitled  to  tbe  possession  of  the 
Preston  Beck  grant,  and  that  the  defendant 
bad  illegally  possessed  himself  of  a  portion 
thereof.  The  defendant  pleaded  not  guilty. 
At  the  trial  of  the  case  tbe  parties  en- 
tered into  the  stipulation,  in  which  the  facts, 
as  above  stated,  were  admitted,  and  one  clause 
of  this  stipulation,  in  addition,  says,  in  refer- 
ence to  tbe  Act  of  Congress,  "said  confirma- 
tion being  absolute  and  without  any  condition 
whatever,  and  to  tbe  extent  of  tbe  boundaries 
given  in  the  original  muniments  of  the  title, 
as  the  same  are  correctly  copied  in  said  Exhi- 
bit A"— tbe  * 'Exhibit  A*^  referred  to  beine  tbe 
original  grant,  describing  the  property  as  above 
mentioned.  Besides  the  admissions  which 
were  thus  made,  oral  evidence  was  introduced 
246]  tending  to  show  that  the  'defendant 
James  P.  Stoneroad  possessed  two  tracts  of  land 
outside  of  the  lines  of  tbe  survey  made  by  tbe 
government,  but,  as  asserted,  within  the  limits 
of  tbe  designated  boundries  of  tbe  grant.  At 
tbe  trial  the  defendant  asked  the  court  to  give 
the  following  instruction: 

"The  jurjr  are  instructed  that  if  they  find 
from  tbe  evidence  in  this  case  that  tbe  grant, 
in  evidence  in  this  case,  has  been  surveyed  by 
tbe  proper  authorities  of  tbe  United  Slates. 
and  that  such  survey  has  been  approved  by 
tbe  proper  authorities  of  the  United  States  as 
the  correct  location  of  said  grant,  and  that  the 
land  in  dispute  in  this  case  and  in  the  occupa- 
tion and  possession  of  said  defendant  is  out- 
side the  limits  of  survey,  they  must  find  for 
the  defendant,  though  they  may  also  believe 
that  the  said  land  so  in  dispute  is  within  the 
boundaries  of  said  grant,  as  such  boundaries 
are  set  forth  in  tbe  original  title  papers  of  said 
grant,  and  tbe  recommendation  of  the  Sur- 
veyor (General  relative  thereto  is  evidence  in 
this  cause." 

This  instruction  was  refused,  and  a  verdict 
was  rendered  in  favor  of  the  plaintiff.  The 
defendant,  after  an  ineffectual  attempt  to  ob- 
tain a  new  trial,  took  the  case  by  writ  of  error 
to  tbe  supreme  court  of  the  territory.  There 
tbe  iudgmcnt  below  was  affirmed,  and  tbe  de- 
lenaant  then  brought  tbe  case  here  by  error. 

Mr,  Charles  H*  Gildersleeve  for  plain- 
tiff in  error. 

Me$8r$,  John  H*  Knaebel  and  T.  B. 
Catron  for  defendant  in  error. 

Mr.  Justice  Whito  delivered  tbe  opinion  of 
tbe  court: 

The  first  and  fundamental  question  is,  did 
the  Act  of  Congress  of  1860  which  confirmed 
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tbe  claim  of  Preston  Beck,  Jr.,  aa  recommended 
by  the  Surveyor  General,  provide  for,  or  by 
necessary  intendment  contemplate  that  a  sur- 
vey  of  the  grant  should  be  made  in  order  to 
separate  the  land  embraced  within  it  from  tbe 
public  domain?  And  we  are  not  relieved  from 
*tbe  consideration  of  this  question  by  tbe[247 
admission  made  by  tbe  parties  to  tbe  suit,  that 
the  confirmation  was  "absolute  and  witboot 
any  condition  whatever."  This  admission  it 
in  no  way  the  concession  of  a  f^ct.  but  ii  a 
declaration  by  tbe  suitors  of  their  opinion  on  a 
matter  of  law.  Whether  tbe  Act  of  Coctnts 
was  absolute  or  conditional,  whether  it  xe- 
quired,  even  though  it  absolutely  coofirmfd 
the  title,  that  a  survey  should  be  made  to  de- 
termine tbe  extent  of  tbe  property,  depefida 
upon  tbe  terms  of  tbe  law.  Tbe  report  of  the 
Surveyor  General  who  passed  upon  tbe  claim 
states  among  tbe  reasons  for  bis  recommenda- 
tion to  Congress:  *'Tbe  boundaries  set  fort^ 
in  tbe  grantmir  decree  and  natural  poicr«,  well 
known  to  all  the  community,  and  in  lue  ab- 
sence af  any  survey,  which  was  not  required  in 
tbe  grant,  are  amply  sufllcieot  to  desieoai* 
such  portions  of  land  as  was  intended  to  ba 
severed  from  the  public  domain." 

In  bis  recommendation  to  Congress,  bow- 
ever,  which  is  prtctically  tbe  decretal  pan  of 
his  opinion,  be  suy:^  "  Tbe  Congress  of  tbe 
Unit^  States  is  respectfully  recommended  t» 
cause  a  patent  to  be  issued  to  the  said  Pn^too 
Beck,  Jr.,  by  tbe  proper  department,  and 
cause  tbe  same  to  be  surveyed."  Ii  wu  this 
recommendation  which  was  acted  upoo  by 
Congress. 

We  think  the  confirmatory  Act  of  19W.  by 
necessary  implication,  contemplated  that  tba 
confirmed  grant  should  be  thereafter  sur- 
veyed, and  that  such  survey  was  esseotiaJ  for 
the  purpose  of  definitely  segregating  tbe  Und, 
to  which  tbe  right  was  confirm<Hi,  from  tba 
public  domain,  and  thus  finally  fixing  tbe  e^ 
tent  of  the  rights  of  tbe  owners  of  tbe  fEraat 
To  hold  otherwise  would  be  to  conclude  (bat 
Congress  bad  confirmed  tbe  claim  and  jel  da- 
prived  the  claimant  of  all  definite  mnas  of 
ascertaining  the  extent  of  bia  possessions  n* 
der  tbe  confirmed  title.  In  view  of  tbe  fact 
that  tbe  Surveyor  GeneraKs  report  showed  *bt 
importance  of  tbe  grant,  and  that  it  bad  never 
been  surveyed, we  think  it  must  be  cocsidend 
that  Congress  intended  that  it  should  be  lo^ 
veyed  in  order  that  its  boundary  lines  mifbl 
be  accurately  fixed,  before  tbe  iastie  of  a  pateot 
Tbe  grant  was  an  unconfirmed  Mexicao  gnat, 
and,  therefore,  before  it  could  take  a  drfioitt 
and  conclusive  shape  *60  far  as  tbe  [^4S 
United  States  was  concerned,  it  required  actios 
and  approval  on  the  part  of  this  gortnwtal 
As  said  by  this  court,  in  speaking  of  frtsia 
within  tbiB  territory  of  New  Mexico,  is  lbs 
case  of  Astiataran  v.  Santa  Hita  Ls^d  S 
Min.  Co.,  148  U.  S.  80  [87:  87«]:  ••Undoubl' 
edly,  private  rights  of  property  witbio  tbt 
ceded  territory  were  not  affected  by  tbt 
change  of  sovereignty  and  Jurisdiction,  Md 
were  entitled  to  protection,  whether  tbe  partf 
bad  the  full  ana  absolute  ownership  of  tbt 
land,  or  merely  an  equitable  interest  tben^ 
which  required  some  further  act  of  tbe  gov- 
ernment to  vest  in  him  a  perfect  title.  But  tba 
duty  of  providing  the  mode  «f  aecariB|(  tboa 
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rrigbts,  and  of   fulfilliDg  the  obligations  im- 
posed upon  the  United  States,  b?  the  treaties, 
"oeloDged  to  the  political  department  of   the 
^Terament,  and  Congress  might  either  itself 
discharge  that  duty,  or  dele^te  it  to  the  judi- 
-cial  department    De  la  Croix  v.  C/iambenain, 
«5  U.  S.  12  Wheat.  690, 601,  602  [6:  741,  7421; 
Chouteau  v.  Eckhari,  48  U.  8.  2  How.  344, 
S74  ril:293,  805];  Tameling  v.  United  States 
Freehold  dh  Emigration  Co.  98  U.  S.  644,  661 
f23: 998,  10021:  Botiller  v.  Dominguez,  180  U. 
*.  238  [32:926]." 

Now,  at  the  time  of  the  passage  of  this  con- 
rfinnatoiy  Act,  and  for  a  long  time  prior 
thereto,  the  general  laws  of  the  United  States 
•confided  to  certain  administrative  ofUcers  the 
duty  of  surveying  not  only  the  public  lands 
bat  also  private  land  claims.  Rev.  Stat.  441- 
453.  The  practice  of  the  United  States  in 
<iealing  with  the  public  domain  and  all  gov- 
•€m mental  grants  of  land  is  to  survey  and  is- 
-sue  patent.  For  this  purpose,  in  the  proper 
Administrative  branch  of  the  government,  ac 
curate  and  efficient  machinery,  accompaoied 
with  full  remedial  process  for  the  correction 
of  error,  is  provided.  In  speaking  of  the  gen- 
eral policy  of  the  law  as  to  the  surveying  of 
the  public  domain,  including  private  land 
^ants,  this  court,  through  Mr,  Justice 
X^mar.  in  Knight  v.  United  Land  As90,, 142  U. 
«.  161  [35:974],  said: 

•'That  section  provides  as  follows:  'The 
Secretary  of  the  Interior  is  charged  with  the 
supervision  of  public  business  relating  to  the 
foHowing  subjects:  .  .  .  Second.  The 
public  lands,  including  mines.'  Section  453 
provides:  *  The  Commissioner  of  the  (general 
^49] Land  Office  shall  perform,  under  the*di' 
reetion  of  the  Secretary  (tf  the  Interior,  all  exec- 
utive duties  appertaining  to  the  surveying  and 
«ale  of  the  public  lands  of  the  United  States,  or 
in  anywise  respecting  such  public  lands,  and 
•also  such  as  relate  to  private  claims  of  land, 
and  the  issuing  of  patents  for  all  agents 
{grants]  of  land  under  the  authority  of  the 
government.*  Section  2478  provides:  *  The 
-Commissioner  of  the  General  Land  Office, 
under  the  direction  of  the  Secretary  of  the  In- 
terior, is  authorized  to  enforce  and  carry 
Into  execution,  by  appropriate  regulations, 
«very  part  of  the  provisions  of  this  title  [The 
Public  Lands]  not  otherwise  specially  pro- 
Tided  for.' 

"The  phrase,  'under  the  direction  of  the 
Secretary  of  the  Interior,'  as  used  in  these  sec- 
tions of  the  statutes,  is  not  meaningless,  but 
was  intended  as  an  expression  in  general 
terms  of  the  power  of  tbe  Secretary  to  super- 
vise and  control  the  extensive  operations  of  the 
land  department  of  which  he  is  the  head.  It 
means  that,  in  the  important  matters  relating 
to  the  sale  and  disposition  of  the  public 
domain,  tbe  surveying  of  private  land  claims, 
and  the  issuin;r  of  patents  thereon,  and  the  ad 
ministration  of  tbe  trusts  devolving  upon  the 
government,  by  reason  of  the  laws  of  Con- 
gress or  under  treaty  stipulations,  respecting 
tbe  public  domain,  the  Secretary  of  the  Inte- 
rior is  tbe  supervising  agent  of  tbe  govern- 
ment to  do  justice  to  all  claimants  and  pro 
«erve  the  rights  of  the  people  of  the  United 
iStates.  As  was  said  by  tbe  Secretary  of  the 
Intexior  on  tbe  application  for  the  recoil  and 
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cancellation  of  the  patent  in  this  pueblo  case 
(5  U.  S.  Land  Dec.  494):  '  Tbe  statutes  in 
placing  the  whole  business  of  tbe  department 
under  the  supervision  of  the  Secretary,  invest 
him  with  autliority  to  review,  reverse,  amend, 
annul,  or  affirm  all  proceedings  in  the  depart- 
ment having  for  their  ultimate  object  tu  se- 
cure the  alienation  of  any  portion  of  the  pub- 
lic lands,  or  the  adjustment  of  private  claims 
to  lands, with  a  just  regard  to  the  rights  of  the 
public  and  of  private  parties.  Such  supervis- 
ion may  be  exercised  by  direct  orders  or  by  re- 
view on  appeals.  The  mode  in  which  the 
supervision  shall  be  exercised  in  the  absence 
of  statutory  direction  may  be  prescribed  by 
such  rules  and  regulations  as  the  Secretary 
may  adopt.'" 

♦It  is  not  to  be  presumed  that  Congressr250 
intended,  by  confirming  a  grant  which  had 
never  been  surveyed,  and  bad,  therefore,  never 
been  distinctly  separated  from  the  public  do- 
main, to  exempt  it  from  the  survey  essential  to 
its  accurate  segregation  and  delimitation,  espec- 
ially when  this  survey  was  fully  provided  for  by 
the  general  law,  in  accordance  with  the  uniform 
public  policy  of  tbe  government  in  dealing 
with  questions  of  this  character.  The  ceneral 
rule  being  to  exact  a  survey,  the  grant  here 
under  consideration  could  only  be  exempted 
from  this  requirement  by  an  express  statement 
in  the  Act  ot  Congress  indicating  an  intention 
to  depart  from  the  rule  in  tbe  particular  in- 
stance. No  such  intention  is  anywhere  ex- 
pressed in  the  confirmatory  Act.  Indeed,  the 
idea  that  the  Act,  whilst  confirming  thf  title, 
did  not  contemplate  a  survey  for  the  purpose 
of  marking  its  limits,  amounts  to  the  conten- 
tion that  the  public  domain  itself  should  r? 
main  in  part  forever  unsurveyed  and  undotei 
mined,  since  a  separation  of  tbe  private  claiiL. 
from  tbe  public  domain  was  essential  to  the 
ascertainment  of  what  remained  of  »be  latter. 
Construing,  then,  the  confirmatory  Acf,  in  con- 
nection with  the  general  law  of  the  United 
States,  the  recommendations  of  the  iSnrveyor 
General  upon  which  the  confirmation  was 
made  and  tbe  essential  requirements  of  the 
case  as  presented  to  Congress,  we  conclude 
that  a  survey  of  the  grant  was  contemplated 
by  the  confirmatory  Act,  and  we  will  deter- 
mine tbe  rights  of  the  parties  in  accordance 
with  this  conclusion. 

It  is  unquestioned  that  shortly  after  the  con- 
firmation of  the  grant  a  survey  was  made,  and 
that  the  land  in  posses<«ion  of  the  defendant 
below  is  outside  of  its  lines.  The  plaintiffs 
case,  therefore,  necessarily  rests  upon  a  dis- 
regard of  tbe  official  survey.  In  order  to  sus- 
tain his  position  two  lecal  propositions  are  ad- 
vanced: first  that  the  holders  of  the  grant  are 
not  bound  by  tbe  survey,  for  the  reason  that 
it  was  made  without  notice  to  them,  and  be- 
cause at  the  time  of  the  survey  some  of  them 
were  minors  and  some  were  under  coverture; 
and,  second,  that  the  survey  did  not  conform 
to  the  boundaries  of  the  grant,  and,  therefore, 
should  be  judicially  corrected.  Both  these 
propositions  are  untenable.  Tbe  first  attacks  the 
survey  *asa  whole,  upon  tbe  theory  tbatf251 
notice  was  an  essential  prerequisite,  ana  that 
coverture  and  minority  were  obstacles  to  the 
right  of  the  government  to  survey  the  claim 
as  confirmed,  for  the  purpose  of  ascertaining 
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tbe  extent  of  tbe  grant  and  in  order  to  separate  |  Congress  for  its  action.  Even  if  the  geirerU 
it  from  tbe  public  domain.  It  is  unnecessary  f  rule  were  otberwise.  tbese  provisions  oecet- 
to  point  out  tbe  fallacy  wbicb  underlies  tbis^'  sarily  preclude  judicial  cognizance  of  tbe  sub- 


proposition,  because,  even  if  its  correctness  be 
conceded,  tbe  concession  would  be  fatal  to  tbe 
plaintiff's  case.  As  we  bave  seen,  a  survey 
was  necessary.  Now,  if  tbe  survey  was  illegal, 
tu3(l  is  to  be  treated  as  not  existing,  tben  we  are 
without  tbe  guidance  provided  by  law  for  tbe 
purpose  of  ascertaining  wbetber  tbe  land 
claimed  from  tbe  defendant  waswitbinor  with- 
out tbe  area  of  tbe  grant.  In  otber  words,  if  it  be 
conceded  tbat  tbere  is  no  survey,  tbe  plaintiff 
is  without  right  to  relief,  since  a  survey  was 
essential  to  carry  out  the  confirmatory  Act. 
Tbe  second  proposition  is  equal ly  unsound.  It 
presupposes  the  existence  in  the  courts  of  the 
United  States  of  a  power  to*  survey  tbe  public 
domain,  and  thus  discharge  a  function  con- 
fided by  law  to  an  administrative  branch  of 
the  ^vernment.  In  West  v.  Cochran,  58  U. 
8.  17  How.  403  [15:  110],  this  court,  speaking 
through  Mr.  Justice  Catron,  said: 

''It  has  often  been  held  by  this  court  that  tbe 
Judicial  tribunals,  in  tbe  ordinary  administra- 
tion of  jtistice,  bad  no  jurisdiction  or  power  to 
deal  with  these  incipient  claims,  either  as  to  fix- 
ing boundaries  by  survey,  or  for  any  other  pur- 
pose; but  that  claimants  were  compelled  to 
rely  upon  Congress,  on  which  power  was  con- 
ferred by  the  Constitution  to  dispose  of  and 
makeairneedful  rules  and  regulations  respect- 
ing the  territory  and  property  of  the  United 
States.  Amon^  tbese  needful  regulations  was 
that  of  providing  that  these  unlocated  claims 
should  be  surveyed  by  lawful  authority;  a  con- 
sideration that  has  occupied  a  prominent  place 
in  the  legislation  of  Congress  from  an  early 
day." 

uonsidering  tbe  same  subject  in  Knight  v. 
United  Land  Asso,,  142  U.  8.  161  [85:  974], 
speakine  through  Mr.  Justice  Lamar,  tbe 
court  sidd: 

"It  is  a  well  settled  rule  ol  law  tbat  tbe 
power  to  make  and  correct  surveys  of  tbe  pub- 
252]lic  lands  belongs  exclusively  *to  tbe  polit- 
ical department  of  tbe  government,  and  tbat  tbe 
action  of  tbat  department,  within  tbe  scope  of 
its  authority,  is  unassailable  in  tbe  courts  ex- 
cept bv  a  direct  proceeding.  Oragin  v,  FotoeU, 
128  U.  S.  691,  699  [82:  566,  568],  and  cases 
cited.  Under  this  rule  it  must  be  beld  tbat 
tbe  action  of  tbe  land  department  in  determin- 
ing that  tbe  Von  Leicht  survey  correctly  de- 
lineated the  boundaries  of  tbe  pueblo  grant,  as 
established  by  tbe  confirmatory  decree,  is  bind- 
ing in  this  court,  if  the  department  bad  jurisdic- 
tion and  power  to  order  that  survey." 

These  views  are  particularly  applicable  to 
tbe  case  in  band,  since  the  Act  providing  for 
the  office  of  the  Surveyor  General  for  Wew 
Mexico  authorizes  him  to  examine  and  re- 
port, under  such  rules  and  regulations  as  tbe 
Secretary  of  tbe  Interior  may  adopt,  and  re- 
quires tbat  bis  report  shall  be  transmitted  to 
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ject- matter,  and  confine  it  to  tbe  supervtsioo 
of  the  tbe  political  and  administrative  depart- 
ments of  tbe  government    And  tbe  terms  of 
tbe  Act  become  especialljr  cogent  wben  consid- 
ered in  connection  witb  antecedent  lep^slatioA 
under  similar  circumstances.     Tbey  differ  ma- 
terially from  tbe  language  of  the  measures 
previously  adopted  by  Congress  for  coofirm- 
ing  tbe  outstanding  titles  in  Ix>uisiana,  Florida, 
and  California.    In  those  cases  the  statoiei^ 
while  creating  administrative  officers  for  the 
purpose  of  ascertaining  and  passing  on  tbe 
grants,  expressly  gave  a  right  to  the  parties  t» 
invoke  tbe  aid  of  tbe  courts  in  order  tbat  iha 
correctness  of  tbe  actions  of  tbe  officers  named 
might  be  judicially  determined.    It  was  under 
sucn  provisions  tbat  many  of  tbe  cases  re- 
ferred to  and  relied  on  by  tbe  defendant  in 
error,  were  decided.    Tbe  absence  of  a  pro- 
vision in  tbe  present  statute  for  a  judicial  re- 
view of  tbe  Surveyor  General's  action  indi- 
cates tbe  intention  of  Congress  to  reserve  t» 
itself  the  right  to  pass  upon   such  daioML 
Astingaran  v.  Santa  nita  Land  dhMin.  Co  14S 
U.  S.  80  [87:  876].    Hence  tbe  nuny  author 
ities  cited  by  tbe  defendant  in  error,  bare  do 
application.    Thus  Un ited  ^S&ifei  v.  A  rrei^rtSs, 
81  U.  S.  6  Pet.  691  [8:  547);  Mit<M  v.  UnUid 
States,  84  U.  S.  9  Pet.  711  [9: 2881.  and  FrfmsMi 
V.  United  States,  58  U.  S.  17  How.  543  [15: 
24 IJ,  were  tbe  results  of  *an  express  pro-  [25S 
vision  giving  parties  an  ultimate  recourse  to  tbe 
courts.     Lan^deau  v.  Eane$,  88  U.  S.  21  Will 
521  [22:  606],  involved  no  assertion  of  a  power 
in  tbe  courts  to  destroy  a  survey  duly  made; 
there  tbe  survey  bad  been  made,  and  wm  oot 
assailed.    Tbe  finding  of  tbe  court  below  tai 
that  case,  wbicb  was  here  affirmed,  wis  m 
follows:  "l8U  TbattbeActofconfirmatiooof 
1807  was  a  present  grant,  becoming  eo  fkr 
operative  ana  complete,  to  convey  tbe  leci) 
title  wben  tbe  land  was  located  and  sarrejcd 
by  the  United  Sutes  in  1820,  as  tbat  an  actioa 
of  ejectment  could  be  maintained  on  tbe  maut  * 
In  Whitney  v.  Marrow,  112  U.  8. 698  [88:  tm), 
tbere  bad  been  an  unquestioned  segregatioeof 
tbe  property  after  tbe  confirmation  bj  tbe 
commissioners  under  a  special  Act  of  Coogre«, 
by  long  continued  actual  possession. 

Notbinj;  in  tbe  record  indicates  tbat  the  de- 
fendant in  error  has  availed  himself  of  tkr 
legal  privilege  of  appeal  to  tbe  Secretary  of  tbe 
Interior,  andof  course  bis  right  to  so  do  it  act 
concluded  by  any  expression  of  opinion  wbi^ 
we  bave  made.  Our  conclusion  Is,  tbat  tbe 
instruction  requested  by  tbe  defendtot  wt> 
wrongfully  refused  in  tbe  lower  court  and  tbe 
judgment  of  tbe  supreme  court  of  tbe  ter 
ritory  of  New  Mexico,  wbicb  upheld  tbe  tt 
tion  of  tbe  court  below,  was  errooeooa. 

H  is,  thertfors,  ordered  that  th§  Judgment  k 
reversed. 
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THB  MAXWELL  LAND  GRANT  COM- 

PANY. 

(See  8.  C.  Reporter*!  ed.  288-260.) 

MdxutU  land  gtant-^oternment  survey— loca- 
tion of  land. 

L  A  claim  noder  the  TJolted  States  to  land  situ- 
ated in  the  Maxwell  Land  Grant  arising  fourteen 
years  after  the  confirmation  of  that  icraot  by 
Confess,  is  loferior  and  subordinate  to  a  claim 
of  the  same  land  under  that  flrrant. 

1  A  survey,  made  by  the  proper  ofDcers  of  the 
UnltCMl  States  and  confirmed  by  the  land  de- 
partment of  a  confirmed  Mexican  grant  is  con> 
elusive  against  any  collateral  attack  In  contro- 
versies between  individuals. 

1  Where  the  lines  run  by  such  survey  lie  on  the 
ground,  whether  any  particular  tract  is  on  one 
side  or  the  other  of  that  line,  are  questions  of 
fact  which  are  open  to  inquiry  in  the  courts. 

[No.  821.] 

Submitted  Apr.  £9,  1896.      Decided  May  tO, 

1895. 

IN  ERROR  to  the  Circuit  Court  of  the 
Uuited  States  for  the  District  of  Colorado, 
to  review  a  iudgotient  in  favor  of  the  plaintiff, 
the  Maxwell  Land  Grant  Company  against 
MarioD  Russell  et  at.,  defendants,  for  the  re- 
covery of  the  possession  of  a  tract  of  land. 
A^ffirined* 


Statement  by  Mr.  Justice 

Od  May  9,  1888,  the  defendant  in  error,  as 
plaintijff,  commenced  this  action  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Colorado  to  recover  the  possession  of  a  certain 
254]  *tract  of  land.  After  answer  the  case 
came  on  for  final  trial  on  October  10,  1890. 
The  verdict  and  Judgment  were  in  favor  of  the 
plainliflT,  and  the  defendants  alle^^e  eiror. 

The  facts  disclosed .  by  the  testimony  are 
substantially  these:  On  May  19,  1879,  a  pat- 
ent wan  issued  by  the  United  States  to  Charles 
Beaubicn  and  Guadalupe  Miranda,  their  heirs 
and  assigns,  for  a  tract  o(  land  known  as  the 
Maxwell  Land  Grant.  This  patent  recites  that 
on  January  11, 1841,  the  territorial  governor  of 
New  Mexico  (that  being  at  the  time  a  part  of  the 
Republic  of  Mexico)  made  a  grant  to  Beaubien 
and  Miranda  of  a  tract  of  land  with  specified 
boundaries;  that  on  June  21,  1860,  Confess 
pa^ed  an  Act  confirming  such  grant,  with  the 
boundaries  therein  specified;  that  on  Decem- 
ber 16,  1878,  the  surveyor  general  of  the 
United  States  for  the  territory  of  New  Mexico 
returned  to  the  land  department  at  Washing- 
ton a  survey  officially  made,  giving  in  detail 
the  boundanes  as  established  hy  that  survey; 
and  in  terms  ''grants  the  tract  of  land  em- 
braced and  described  in  the  foregoing  survey." 
The  land  in  controversy  is  within  the  limits  of 
the  survey,  and  thus  within  the  terms  of  the 
patent.  In  1871  the  regular  surveys  of  public 
lands  in  the  southern  part  of  Colorado  were 
extended  so  as  to  include  this  land,  which  by 
those  surveys  was  marked  and  described  as 
the  west  half  of  the  southeast  quarter,  and  the 
northeast  quarter  of  the  soutnwest  quarter, 
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and  the  southwest  quarter  of  the  northeast 
quarter  of  section  20,  township  88  south^ 
range  03  west  of  sixth  principal  meridian.  On 
April  6,  1874.  Richard  D.  Russell,  the  ancestor 
of  defendants,  applied  at  the  local  land  office 
to  enter  this  tract  under  the  homestead  laws, 
and  on  September  5, 1876,  proved  up  and  re* 
ceived  his  final  receipt  therefor. 

Messrs.  Ira  W.  Bnell,  W.  8.  Harhert 
and  Qeo.  R,  Daley  for  plaintiffs  in  error. 

Messrs.  Chas.  E.  Oast  and  Frank 
Sprini^er  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  Uie  court: 

*The  Maxwell  Land  Grant  is  no  8tran-[255- 
get*  to  this  court.  After  the  issue  of  the  patent  a 
bill  was  filed  by  the  United  States  to  set  it  aside 
on  the  ground  of  error  and  fraud,  and  after 
an  exhatistive  investigation,  both  in  the  circuit 
and  this  court,  a  decree  was  entered,  dismiss- 
ing the  bill.  United  States  v.  Mazwell  Land 
Grant  Co.  121  U.  S.  835  [80:  949];  122  U.  S. 
865  [30: 1211];  Interstate  Land  Co.  v.  Max- 
well Land  Grant  Co.  189  U.  S.  569,  580  [85: 
278,  283],  in  which  it  was  said: 

**The  confirmation  and  patenting  of  the 
grant  to  Beaubien  and  Miranda  operated  ta 
divest  the  United  States  of  all  their  rights  to 
the  lands  embraced  in  the  grant  which  thia 
country  acquired  from  Mexico  by  the  treaty 
of  Quadalupe  Hidalgo.  And  the  only  way 
that  that  grant  can  be  defeated  now  is  to  show 
that  the  lands  embraced  in  it  had  been  pre- 
viously granted  by  the  Mexican  government 
to  some  other  person." 

See  also  Beard  v.  Federy,  70  U.  8.  8  Wall 
478  [18:  881;  More  v.  Steinbaeh,  127  U.  8.  70 
[82:  51].  The  confirmation  of  this  grant  was 
made  by  Act  of  Congress  of  June  21, 1860  (12 
Stat,  at  L.  'TL).  Whatever  doubts  might  have 
existed  before  as  to  the  limits  or  extent  of  the 
grant,  were  settled  by  that  confirmation. 
fAingdeau  v.  Banes,  88  tJ.  8.  21  Wall.  581  [22: 
606];  Tameling  v.  United  States  Freehold  dt 
Emigration  Co.  98  U.  8.  644  [33:  998]  The 
only  claim  of  the  defendants  is  one  under  the 
United  States,  arising  on  April  6,  1874.  four- 
teen years  after  the  confirmation  of  the  Max- 
well Land  Qraot  It  is  therefore  inferior  and 
subordinate  to  that  of  the  plaintiff. 

In  order  to  obviate  the  effect  of  this,  the 
defendants  offered  to  prove  on  the  trial  that 
the  survey  described  in  and  upon  which  the 
patent  was  based  was  inaccurate,  and  tht<t  a 
correct  survey  would  run  the  lines  of  the  Max- 
well Land  Grant  so  as  to  exclude  therefrom 
the  tract  in  controversy.  This  testimony  waa 
rejected  by  the  court,  and  this  it  the  error 
complained  of. 

In  the  suit  brought  to  set  aside  the  patent,  It 
was  said  by  this  court  ( United  States  v.  Max- 
veil  Land  Grant  Co.  121  U.  S.  882  [80:  0591): 

*'In  regard  to  the  questions  concerning  the 
surveys,  as  to  their  conformity  to  the  original 
Mexican  grunt  and  the  frauds  which  are  assert- 
ed to  have  had  some  infiucnce  in  the  making  of 
those  surveys,  so  far  from  their  beingestsblish- 
cd  by  that  *sa!isfuciory  and  conclusive  [25G 
evidence  which  the  rule  we  have  here  laid 
down  requires,  we  arc  of  opinion  that  if  it  were 
an  open  question,  unaffected  by  the  respect  due 
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to  the  official  acts  of  the  govern  meDt  upon  such 
m  subject,  depending  upon  the  bare  prepon- 
derance of  evidence,  there  is  an  utter  failure  to 
•establish  either  mistake  or  fraud." 

The  accuracy  of  the  survey  is,  therefore,  so 
far  as  the  government  is  concerned,  no  longer 
open  to  inquir}'.  If  in  a  direct  proceeding  in 
-equity  brought  by  the  United  States  to  set 
aside  the  patent  on  the  ground  of  error  in  the 
survey  the  matter  has  become  ra  acljudieata, 
it  would  seem  that  the  patentee  could  not  be 
•compelled  in  every  action  at  law  between  itself 
and  its  neighbors  to  submit  the  question  of  the 
accuracy  of  the  survey  as  a  matter  of  fact  to 
<ietermiuation  by  a  jury.  Nor  is  the  matter 
•open  to  such  inqiiirv.  A  survey  made  by  the 
proper  officers  of  the  United  States,  and  con- 
firmed by  the  land  department,  is  not  open  to 
the  challenge  by  any  collateral  attack  in  the 
•courts.  By  section  453,  Revised  Statutes,  full 
Jurisdiction  over  the  survey  and  sale  of  the 
public  lands  of  the  United  States,  and  also  in 
respect  to  private  claims  of  land,  is  vested  in 
the  Commissioner  of  the  General  Land  Office, 
«ubject  to  the  direction  of  the  Secretary  of  the 
Interior.  In  Cragin  v.  FbireU,  128  U.  S.  691. 
-608  [32:  566,  568],  it  was  said  by  ifr.  Justice 
Lamar,  speaking  for  the  court,  and  citing  in 
support  thereof  a  number  of  cases: 

••That  the  power  to  make  hfxi  correct  sur- 
veys of  the  public  lands  beloLgs  to  the  political 
•department  of  the  government,  and  that,  whilst 
the  lands  are  subiect  to  the  supervision  of  the 
<jkneral  Land  Office,  the  decisions  of  that 
bureau  in  all  such  cases,  like  that  of  other  spe- 
cial tribunals  upon  matters  within  their  exclu- 
sive jurisdiction,  are  unassailable  by  the  courts, 
•except  by  a  direct  proceeding;  and  that  the 
latter  have  no  concurrent  or  original  power  to 
make  similar  corrections,  if  not  an  elementary 
principle  of  our  land  law.  is  settled  by  such  a 
mass  of  decisions  of  this  court  that  its  mere 
statement  is  sufficient" 

The  case  of  Beard  v.  Federy,  is  in  point.  In 
that  case  the  effect  of  a  patent  to  land  in 
257JCalifornia,  after  confirmation  *and  sur- 
vey, was  before  the  court.  The  land,  as 
In  this  case,  was  claimed  under  an  old  Mex 
lean  grant,  and  while  the  proceedings  for  con- 
f  rmation  of  such  claims  in  California  differed 
from  that  pursued  in  New  Mexico, yet  the  result 
•of  the  confirmation  is  the  same.  There  as  here 
was  a  statutory  provision  that  the  confirmation 
should  not  prejudice  the  rights  of  thhrd  persons, 
4ind  some  reliance  was  placed  upon  that  pro- 
vision. It  was  said  by  the  court,  discussing 
this  entire  question,  7(^  U.  S.  8  Wall,  on  page 
492ri8:911: 

"By  it  (the  patent)  the  government  declares 
that  the  claim  asserted  was  valid  under  the 
laws  of  Mexico;  that  it  was  entitled  to  recog- 
nition and  protection  by  the  stipulations  of  the 
treaty,  and  might  have  been  located  under  the 
former  government,  and  is  correctly  located 
now  so  as  t6  embrace  the  premises  as  they  are 
surveyed  and  described.  As  against  the  gov- 
«mment  this  record,  so  long  as  it  remains  un- 
vacated,  is  conclusive.  And  it  is  equally  con- 
clusive against  parlies  claiming  under  the 
government  by  title  subsequent.  It  is  in  this 
effect  of  the  patent  as  a  record  of  the  govern- 
ment that  its  securitv  and  protection  chiefly 
lie.    If  parties  asserting  interests  in  lands  ac- 
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quired  since  the  acquisitloo  of  the  coantiy 
could  deny  and  controvert  this  record,  and 
compel  the  patentee,  in  every  suit  for  his  land, 
to  establish  the  validity  of  his  claim,  bis  right 
to  its  confirmation,  and  the  correctness  of  the 
action  of  the  tribunals  and  officers  of  the  United 
States  in  the  location  of  the  same,  the  patent 
would  fail  to  be,  as  it  was  intended  it  sboukl 
be,  an  instrument  of  quiet  and  security  to  its 
possessor.     The  patentee  would  find  bis  title 
reco^ized  in  one  suit  and  rejected  in  another, 
and  if  his  title  were  maintained,  he  would  find 
his  land  located  in  as  many  different  places  as 
the  varying  prejudices,  interests,  or  no<ioos  ci 
justice  of  witnesses  and  jurymen  might  sug- 
gest.   Every  fact  upon  which  the  decree  and 
patent  rest  would  be  open  to  contestttion.  The 
intruder,  resting  solely  upon  his  poe«e9«ioo, 
might  insist  that  the  original  claim  was  iovahd, 
or  was  not  properly  located,  and,  therefore,  he 
could  not  be  disturbed  bv  the  pateotfe    No 
construction  which  will  lead  to  such  rftolts 
can  be  given  to  the  fifteenth  section.    The  term 
*third  persons,'  as  there  used,  *does  not  [258 
embrace   all    persons  other    than  the  Unittd 
States  and  the  claimants,  but  only  those  who 
bold  superior  titles,  such  as  will  eonble  tbea 
to  resist  successfully  any  action  of  the  govera- 
ment  in  disposing  of  the  pronertv." 

In  More  v.  Stetiibaeh,  127  U.  S.  83  [22: 55]. 
the  same  propositions  were  affirmed,  use  oooit 
saying: 

*'A11  the  questions  necessarily  involved  te 
the  determination  of  a  daim  to  land  under  s 
Spanish  or  Mexican  grant,  and  in  establnhiag 
its  boundaries,  are  concluded  by-it  in  all  cowti 
and  proceedings,  except  as  against  partiei 
claiming  by  superior  title,  such  as  would  eoabk 
them  to  resist  successfully  any  action  of  tbe 
government  in  disposing  of  tbe  property." 
See  also  Stoneroad  v.  Stoneroad,  ante,  p.  961 

These  authorities  are  deceive  upon  tUi 
question.  And  in  the  nature  of  things  s  sur- 
vey made  by  the  government  must  be  beU 
conclusive  against  any  collateral  attack  is  cos- 
troversies  between  individuals.  There  nuH 
be  some  tribunal  to  which  final  Jurbdidioo  k 
given  in  respect  to  the  matter  of  surveys,  tad 
no  other  tribunal  is  so  competent  to  deal  with 
the  matter  as  tbe  Jand  departoaent.-  NoM 
other  is  named  in  the  statutes.  If  in  etcry 
controversy  between  neightwra  tbe  accuracy  oif 
a  survey  made  by  the  ffovemaieot  was  opci 
to  question,  interminable  oonfosioo  would 
ensue.  Take  the  particular  case  at  bar;  if  tbt 
survey  is  not  conclusive  in  favor  of  tbe  pltia- 
tiff,  it  is  not  conclusive  against  it  oo  wt 
mieht  have  the  land  grant  company  briD|ia| 
suit  against  parties  all  along  tta  bordieri»  daia- 
ing  that,  the  survey  being  inaccurate.  It  w« 
entitled  to  a  portion  of  their  lands,  and  as  la 
every  case  the  question  of  fact  would  rest  apoa 
the  testimony  therein  preaented,  we  ibcNiU 
doubtless  have  a  series  of  cootradictnry  ver 
diets;  and  out  of  those  verdicts,  and  tbe  iodf- 
menta  based  thereon,  a  multitude  of  cuiM 
against  the  United  States  for  return  of  moecy 
erroneously  paid  for  land  not  obtained,  or  for 
a  readjustment  of  boundaries  so  as  to  secure  to 
the  patentees  in  some  other  way  tbe  amoantt 
of  land  they  had  purchased. 

It  may  be  said  that  the  defendanU  have  tbt 
same  right  to  rely  upon  tbe  regular  sarreyt, 
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that  the  plnintiCF  has  upon  the  survey  of  tbis 
special  land  grant.  Tbis  is  undoubtedly  true, 
but  tbe  survey  is  one  tbin^  and  tbe  title  an- 
other. If  sectional  lines  bad  been  run  tbrousb 
tbe  entire  limits  of  tbe  Maxwell  grant,  it  woiud 
not  tbereby  bavc  defeated  tbe  grant  or  avoided 
tbe  effect  of  tbe  confirmatory  Act.  A  survey 
does  not  create  title;  it  only  defines  boundaries. 
Conceding  tbe  accuracy  of  a  survey  is  not  an 
adu.ission  of  title.  So  tbe  boundaries  of  tbe 
tract  claimed  by  defendants  may  not  be  open 
to  dispute,  but  tbeir  title  depends  on  tbe  ques- 
tion w  bet  her  tbe  United  States  owned  tbe  land 
when  tbeir  ancestor  filed  bis  homestead  claim 
tbereon.  If  at  that  time  tbe  government  bad 
DO  title,  it  could  convey  none. 

In  tbis  connection  it  may  be  well  to  notice  a 
distinction  wbicb  interprets  some  dicta  and  de- 
cisions found  in  respect  to  tbe  jurisdiction  of 
courts  over  boundaries.  Whether  a  survey  as 
ori^nally  made  is  coirect  or  not  is  one  thing, 
and  that,  as  we  have  seen,  is  a  matter  com- 
mitted exclusively  to  tbe  land  department,  and 
over  which  tbe  courts  have  no  jurisdiction 
otherwise  than  by  original  proceedings  in 
equity.  While  on  tbe  other  band,  where  tbe 
lines  run  by  such  survey  lie  on  the  ground,  and 
whether  any  particular  tract  is  on  one  side  or 
the  other  of  that  line,  arc  questions  of  fact 
which  are  always  open  to  inquiry  in  the  courts. 
In  the  case  before  us  the  offer  was  not  to  show 
that  tbe  land  in  controversy  was  one  side  or 
other  of  the  line  established  by  tbe  survey. 
On  the  contrary,  it  was  conceded  that  it  was 
within  the  limits  of  tbe  survey,  and  the 
offer  was  simply  to  show  that  that  survey  was 
inaccurate,  and  that  tbe  lines  should  have  been 
run  elsewhere,  but  tbis  is  not  a  matter  for  in- 
quiry in  this  colhkteral  way  in  the  courts. 

There  vku  no  error  in  the  ruling  of  the  circuit 
tourt,  and  its  Judgment  is  affirmed. 


260]    •JOHN  M.  BOYD.  Appt, 
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Patentee  not  a  pioneer— presumption  from  is- 
sue €f  letters  patents-patent  not  infringed. 

L  Where  the  patentee  was  not  a  pioneer  and 
many  patents  had  been  Issued  for  improvements 
similar  to  his,  the  patentee  is  only  entitled,  at 


the  most,  to  the  precise  devices  mentioned  in  the 
claims. 
2.   Tbe  grant  of  letters  patent  raises  the  presump- 
tion that  the  invention  is  not  an  inf  rlnirement  of 
an  earlier  patent. 

8.  The  defendant's  specific  devices  under  the 
Strickler  patent  are  different  from  those  of  Boyd 
under  his  patent  No.  800,687,  for  an  improvement 
in  a  hay  elevator  and  carrier,and  no  combination 
of  such  devices  can  be  deemed  an  infringemenc 
of  any  combination  claimed  by  Boyd. 

[No.  8C5.  ] 
Argued  Apr.  f J,  f^,  1896.  Decided  May  fO,  1895, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Western  Dis- 
trict of  Wisconsin,  dismissing  a  suit  in  equity 
brought  by  John  M.  Boyd,  plaintiff,  against 
the  Janesville  Hay  Tool  Company,  et  aL,  for 
the  infringement  of  letters  patent  No.  800,687, 
granted  to  tbe  plaintiff  June  17th,  1884,  for  an 
improvement  in  hay  elevator  and  carrier.  Af 
firmed, 

m 

Statement  by  Mr,  Justice  Shiras: ' 

John  M.  Boyd  filed  a  bill  in  the  Circuit  Court 
of  tbe  United  States  for  the  Western  District 
of  Wisconsin  against  the  Janesville  Hay  Tool 
Company  and  its  officers,  charging  the  defend- 
ants with  infringement  of  letters  patent  granted 
the  complainant,  numbered  *as  800,687,  [20 1 
and  dated  June  17,  1887,  for  an  improvement 
in  hay  elevator  and  carrier. 

The  answer  denied  that  complainant  was  tbe 
orijpnal  and  first  inventor,  and  alleged  antici- 
pating patents,  prior  knowledge  and  use  by 
others,  and  that  defendants  have  made  and 
sold  bay  carriers  in  accordance  with  patent 
No.  279,889,  granted  June  19,  1883,  to  F.  B. 
Strickler. 

There  was  a  general  replication;  evidence 
was  put  in;  on  November  9,  1888.  a  decree 
was  entered  dismissing  the  bill  of  complaint, 
and  from  this  decree  an  appeal  wlis  taken  to 
this  court 

Mr.  Curtis  T.  Benedict  for  appellant. 
Mr,  Charles  K.  Offield  for  appellees. 

Mr.  Justice  Shiras  delivered  tbe  opinion  of 
the  court: 

John  M.  Boyd,  the  appellant,  filed  his  ap- 
plication on  October  25,  1882,  aild  after  sev- 
eral amendments,  letters  patent  were  granted 
him  on  June  17,  1884,  and  ntimbercd  as  No. 
800,687.    The  specification  discloses  that  the 


Note.— lJV>r  what  ixiAents  are  granted;  when  de- 
iieelarcd  void^  see  note  to  Evans  v.  Eaton,  4:  ^BS, 

As  to  patcntahUUy  of  inventUms^  see  notes  to 
Thompson  v.  Boisselier,  29:  76,  and  Coming  v.  Bur- 
den. 14: 683. 

As  to  abandonment  of  invention^  see  note  to  Pen- 
nock  V.  Dialogue,  7: 327. 

Aato  distinction  between  inventions  of  mechanism^ 
articles  or  products  and  processes;  when  latter  pat- 
ented, see  note  to  CornlDg  v.  Burden,  14: 688. 

As  to  induding  process  and  product  in  same  pal- 
mU  separate  patents  therefor,  see  note  to  Evans  v. 
Eaton,  4: 433. 

As  to  what  reissue  may  cover,  see  note  to  O^Reilly 
V.  Morse.  14: 601. 

As  to  assignment,  before  issuing  and  reissuing  pat- 
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ent;  recording;  when  assignment  transfers  extendea 
terms^  see  note  to  Gayler  v.  Wilder,  13: 504. 

As  to  w?un  assignee  may  sue  for  infringement; 
when  patentee  must;  when  they  must  join,  see  note  to 
Wilson  V.  Rousseau,  U:  1141. 

As  to  damages  for  infringement  of  patent;  treble 
damages,  see  note  to  Hogg  v.  Emerson,  13: 824. 

As  to  patentabUUy  of  inventions;  patentable  subject- 
matter;  utility;  whcU  constitutes  invention;  patenta' 
ble  novelty;  combinations;  foreign  patents  and  their 
effects,  see  note  to  Grant  v.  Walter,  87: 653. 

As  to  what  constitutes  infringe.nent  of  patent;  slm- 
Uarity  of  devices;  designs;  combinations;  machines: 
construction  of  patent,  see  note  to  Royer  v.  Coupe, 
36:1078. 
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hiTeQlIoii  Ilka  relfttfoa  to  improvement  to  bay 
elevatore  uid  carriers,  and  conalsts  Id  tbe  pe- 
culiar coDstructloD  of  ibe  severHl  pans  and  in 
tbelr  combioatioQ  and  arrangement.  Tbere 
are  fourteen  claims,  ol  wbicii  twelve  appear  to 
be  for  combinatioas  of  parts,  and  two  for  spe- 
cific devices  nhich  are  claimed  to  be  novel. 

It  clearly  appean  that  Boyd  waa  not  a  pio- 
neer In  tbla  department  of  machinery.  Many 
iuveulors  had  preceded  bim,  and  many  patents 
had  t>een  Issued  for  improvemeota  in  hay  car- 
riers in  form  and  purpme  rimilar  to  those  de- 
Bcribed  in  Boyd's  speclflcation.  We  think  Ibe 
case  is  ooe  where,  in  view  of  tbe  state  of  the 
art.  the  patentee  is  only  entitled,  at  the  most, 
to  tbe  precise  devices  mentioned  in  the  claims. 
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It  ia  ococeded  that  Ibe  defendants,  befete 
this  salt  was  commenced,  were  manufactiinaf 
and  selling  haycarriera  made  under  tbeScrI(± 
ler  palent.  No.  279.860,  dated  Jnoe  U.  1861^ 
and  it  is  claimed,  on  Ii^alf  of  Uie  ai^idlaat. 
that  as  the  application  for  the  Stri^in  patcsi 
was  filed  on  Hay  16,  1883,  Bereral  m<xitha  af- 
ter Boyd's  application,  that  the  StriiAls  pa- 
lent  furnishes  no  defense  to  the  defeodaataif 
the  machines  made  and  sold  by  them  infriagad 
auy  of  tbe  Boyd  claims. 

iJpon  the  assumption  that,  owing  to  tbe  jm- 
TiotiB  condition  of  tbe  art,  Boyd  is  lo  rratrided 
to  the  eXBCl  and  specific  devices  daimeJ  bj 
him  as  novel,  we  do  not  deem  it  necottty  te 
determine  whether  either  Boyd  or  Strickkr  la- 
Caskieb.  Patekted  Jdnk  17,  18SL 
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Tented  aoTtbing,  because  we  tblnk  that  the 
appellant  naa  failed  to  show  that  tbe  defend- 
ants have  used  tbe  particular  devices  to  wbich 
Bojd  can  be  considered  entitled.  Our  discus- 
sion, therefore,  will  be  confined  to  tbe  ques- 
tion of  infringement. 

As  botb  applications  were  pending  in  tbe 
Patent  Office  at  tbe  same  time,  and  as  tbe  re- 
spectiye  letters  were  granted,  it  is  obvious  tbat 
it  must  baye  been  tbe  judgment  of  tbe  officials 
that  there  was  no  occasion  for  an  interference 
and  tbat  there  were  features  which  distin- 
gnisbed  one  invention  from  tbe  other.  In 
American  NieoUon  Patement  Co,  v.  Eiizabeth, 
4  Fisher's  Pat.  Cas.  189,  Mr.  Justice  SUong 
said:  "The  grant  of  the  letters  patent  was 
virtually  a  decision  of  the  Patent  Office  tbat 
there  is  a  substantial  difference  between  the  in- 
262]yentions.  Itraises*the  presumption  that, 
according  to  the  claims  of  tbe  latter  patentees, 
this  invention  is  not  an  infringement  of  the 
earlier  patent."  It  would  also  seem  to  be  evi- 
dent tbat,  as  tbe  puipose  of  tbe  invention  was 
the  same,  and  as  the  principal  parts  of  tbe  re- 
spective machines  described  were  substantially 
sunilar,  it  was  also  the  judgment  of  tbe  office 
that  tbe  distinguishing  features  were  to  be 
found  in  some  of  tbe  smaller  and,  perhaps,  less 
important  dcTices  described  and  claimed. 
Burns  T.  Meyer,  100  U.  8.  671  [25:  788J. 

We  find  it  userul  to  adopt  the  following  de- 
scription of  tbe  Boyd  invention,  given  in  ap- 
pellant's brief: 

•*Tbis  carrier  involves  novel  features,  which 
may  be  stated  in  a  general  was  as  follows: 

*Tbe  stop  A,  (adapted  to  be  secured  to  tbe 
under  side  of  a  single  track),  having  the  con- 
tinuous lugs  A*  inclined  upwardly  from  each 
end  of  tbe  stop  to  the  center,  and  therewith 
tbe  downwardly  inclined  lugs  or  bearings  h*; 
the  stop  being  adapted  to  lift  tbe  catch  coming 
to  it  from  either  direction;  to  engage  tbe  catcb 
and  prevent  tbe  travel  of  tbe  carrier;  to  force 
tbe  catch  down  (if  it  fails  to  fall  by  gravity)  as 
it  leaves  the  stop,  and  to  permit  tbe  carrier  to 
mo  past  it  when  desired.  The  catcb  (or  key) 
g  sliding  vertically  in  tbe  carrier,  having  lugs 
adapted  to  catch  the  inclines  of  the  stop  and 
be  lifted  thereby;  and  (being  held  up  by  tbe 
grapple)  to  engage  the  stop  and  prevent  travel 
of  the  carrier  on  tbe  track:  and  when  released 
to  *drop'  in  front  of  and  lock  the  grapple. 

"The  combination  of  the  vertically  sliding- 
catch  g,  with  tbe  stop  aforesaid,  and  with  the 
tilting  grapple,  by  which  the  catch  or  key  is 
lifted  by  the  stop  into  locking  engagement 
with  said  stop,  and  is  locked  thereto  oy  the 
grapple,  and  being  released  falls  or  is  forced 
down  by  the  stop  into  locking  engagement 
with  the  grapple." 

We  learn  from  this  description  tbat  what  the 
counsel  of  the  appellant  regards  as  the  special 
feature  of  the  Boyd  invention  are  the  stop  A, 
the  catch  g,  and  their  combinatiou  in  tbe  man- 
ner pointed  out.  And  when  we  turn  to  the  evi- 
dence of  the  appellant's  expert,  Cunningham, 
we  find  that,  in  analyzing  the  Boyd  machine, 
264]  be  dwells  chiefly  on  tbe  functions  *of  tbe 
stop  and  of  the  catch,  as  constituting  its  meri- 
torious features,  and  tbat  tbe  effect  and  pur- 
pose of  his  testimony,  as  likewise  that  of  Boyd 
himself,  are  to  show  tbat  there  are  a  similar 
stop  and  catch  in  the  defendants'  carrier. 
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So,  too,  in  the  letters  patent  we  find  Boyd's 
second  claim  set  forth  as  follows: 

"In  a  hay  elevator  and  carrier,  the  combina- 
tion, substantially  as  described  and  shown,  of 
the  stop  h,  constructed  with  the  upper  lugs  h* 
and  the  lower  inclined  lugs  h*  and  tbe  catch- 
block  ^,  provided  with  tbe  lugs  g*,  and  placed 
and  sliding  in  a  suitable  recess  in  tbe  body  of 
the  carrier,  substantially  as  and  for  the  pur- 
poses set  forth." 

When  we  examine  tbe  machine  as  made  and 
sold  by  tbe  defendants,  under  the  terms  of  the 
Strickier  patent,  we  do  not  find  these  specific 
devices,  or,  rather,  we  do  not  find  them  in  the 
shape  and  with  the  functions  claimed  by  Boyd. 

The  comparison  made  by  the  defendants' 
expert,  Powers,  between  tbe  mechanism  of  the 
two  inventions,  in  the  particulars  we  are  now 
considering,  was  as  follows: 

"I  do  not  find  tbe  Boyd  invention,  as  summed 
up  in  the  second  claim  of  his  patent,  in  de- 
fendant's carrier,  for  these  reasons:  First.  The 
stop  enumerated  in  the  second  claim  of  Boyd 
bos  a  peculiar  construction,  having  lugs  h*- 
upon  its  upper  outer  ends  and  lower  inclined 
lugs  h*.  Defendants'  stop  has  no  occasion  for 
Boyd's  lugs  h*,  nor  has  it  any  such  lugs; 
neither  are  they  necessary  for  tbe  operation  of 
tbe  catch-block.  Defendants'  catch-block  has 
only  sufficient  space  between  its  lugs  and 
its  opposite  lower  portion  to  allow  it  to  play 
freely  up  and  down  the  incline  of  its  stop,  and 
would,  therefore,  work  Just  tbe  same  upon  its 
stop  without  tbe  upper  ledge  as  it  would  with 
it.  It  will  even  be  noticed  that  the  portion  of 
tbe  stop  below  tbe  lugs  is  rounded  and  adapted 
toco  act  with  the  lugs  upon  a  single  inclined 
or  lower  ledge  and  independent  of  an  upper 
ledge.  This  fact  is  fully  demonstrated  by 
operating  defendants'  catch-block  upon  the 
cam  plate,  upon  which  there  is  no  upper  ledge. 
Thus,  the  stop  of  Strickier  is,  and  may  be,  a 
differently  constructed  device  from  tbat  of 
Boyd,  and  such  a  construction  as  leaves  en- 
tirely outa  leadingessenlial  'element  enu-  [205 
merated  in  tbe  second  claim  of  the  Boyd  patent. 

"A  reference  to  figure  2  of  tbe  Stnckler  pat- 
ent clearly  shows  that  bis  catch- block  was 
adapted  to  be  governed  by  the  lower  edge  en- 
tirely, not  to  encounter  the  upper  ledge  of  the 
stop  at  all,  and  this  more  fully  confirms  me  In 
the  opinion  that  the  Strickier  stop  is  an  entirely 
different  device  in  principle  and  operation  from 
that  of  Boyd  with  its  upper  lugs  M 

"I  further  find  the  Boyd  catch-block  to  be 
substantially  different  in  the  fact  of  the  largely 
increased  space  between  its  lugs  and  base,  ren- 
dered necessary  in  order  to  enable  it  to  engage 
lugs  h*,  which  are  considerably  higher  up  from 
lugs  A',  in  order  to  enable  said  catch -block  to 
remain  at  its  extreme  height  until  it  encounters 
stops  /i',  at  either  end  of  the  device,  it  being 
tbe  operation  of  tbe  Boyd  machine  not  to  stop 
the  carrier  centrally  to  the  stop  A.  but  at  either 
end  of  it  at  stop  h\  It  is  obvious  that  Boyd's 
catch-block  could  not  be  made  operative  upon 
a  single  ledge  as  can  tbat  of  Strickler's;  but, 
on  tbe  other  hand,  it  is  adapted  to  such  a  stop 
specifically  as  Boyd  shows  in  all  of  his  figures 
in  which  it  is  shown,  four  in  number,  to  wit, 
in  figures  2,  8,  5,  and  6  of  his  drawings;  and 
no  modification  of  the  stop  is  shown  or  de- 
scribed further  than  as  seen  ha  these  four  fig- 
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nres  in  bis  pntcnt.    The  same  b  true  of  Boyd's 
catch  block;  il  bcing^slioiTD  in  nil  cnses  wilb  a 
Urge  space  up  and  tlown  lo  emlilu  U  to  work 
pniciicBlIf  up  JoBt  sucli  a  Glop  as  be  stiows." 
2661 


267]  *We  w^rdaod  adopt  Ibis  comparisoD 
as  correct;  dot  do  we  tad  aDjlhlDK  in  the  evl- 
deoce  of  tbe  argument  of  the  appellant  to  tbe 
contrary. 

Doubtless.  If  the  Bo;d  patent  cootained  an 
inveDtioti  enttrelj'  new,  and  first  adapted  to  tbe 
cod  sought,  Bucb  differences  miKht  be  re^rded 
•a  formal  and  evasive.  But,  com<og  aa  be  did 
In  the  train  of  tbe  numerous  ioTentorB  Ibat  bad 
preceded  him,  whose  iuvenllotis  bud  been  pat- 
ented and  put  into  practical  use,  we  must  con- 
clude tbat  Bojd,  if  emitted  to  anything.  Is 
only  entitled  to  the  precise  devices  described 
and  claimed  In  bis  pslent.  Of  course,  it  fol- 
lows tbat  if  tbe  defendants'  speciScdevicesare 
different  from  those  of  Boyd,  no  combfcatloD 
of  such  devices  could  be  deemed  an  infringe- 
ment of  any  ccuiblnalion  claimed  by  Boyd, 

These  views  of  the  case  bring  us  lo  the  con- 
cluslon  reached  by  the  court  below,  and  Its 
decree  diamisslng  the  hill  Is  accordingly 
affirmed. 

Mr,  JvtHet  Gray  did  not  hear  the  argn- 
ment  and  tooK  no  part  in  the  decision  of  the 


THE  STATE  OF  VIRGINIA,  Comp^amant, 

THE  STATE  OF  TENNESSEE. 

(See  S.  C  Reportert  ed.  !<I7-B71.) 

Boundary  bttuten  Virginia  and  Tennetmt. 


U.  t>.  H»i7I:fi8r)reaK 
e  October  term.  1883. 
r  to  maKs  a  further  d) 


TN  EQUITY,  on  application  by  modMi  br 
X  the  State  of  Vir;;ir.fa  to  enter  a  decree  in 
bis  cause  for  the  remarking  of  the  bouadarr 
line  between  Virginia  snd  Tennessee.  United, 
iBttl'out  pTfJudifr:  U>  filing  neir  bill  <ir  pefiliom. 

Ti;c  fiicts  are  stated  ia  the  opinion. 

Air.  R,  Taylor  Scott,  Atiy.  Gen.  o(  Vir- 
ginin,  for  snid  tlate. 

Tbe  application  was  made  to  the  court  on 
tbe  follonin^  papers: 
To  G.  W.  Pickle, 

Attorney  General  of  Tennenee; 

Take  notice  ihal  tbe  stale  of  Vitginla,  by  R 


C.  wilt  move  tbe  l!:bief  Justice  and  AJwdala 
Justice  of  the  Supreme  Court  of  tbe  United 
Stales  to  enter  as  a  decree  of  anid  cooR  in  Ike 
cause  aforesaid  the  decree  in  form  mi  *ab- 
Stsnce  as  set  out  In  the  paper  "marked  H,'  at- 
tached berelo  and  made  part  and  pued  «f 
%.  aaid"paperH."bdiiigthefanniad 

e  of  a  decree  aa  agreed  by  and  Ixtweei 
tbe  ccuDsel  who  represent  tbe  partiea,  ptaintif 
and  defendant.  In  Ibe  aforetaid  came. 
The  Commonwealib  of  Virgina, 

by  R  TaylorScott.AltomeyOeMfiL 
Richmond,  Ya.,  April  13, 180$. 

I  do  hereby  accept  leeal  serftcc  of  tbeooCln 
hereto  attached,  dn led  the  1-^th  day  of  Apnl. 
1895,  and  consent  Ibat  ibe  decree  in  tonn  ■ 
thereto  annexed  shall  be  made  in  this  aiae. 
and  I  do  further  agree  that  tiiis  shall  )•■  i<om 
without  amendment  to  Ibeori^oal  bil'flMtiT 
the  stale  of  Virginia  in  this  case,  if  tbiina  te 
lawfully  done. 

Given  under  my  hand  thla  18th  day  rf 
April,  1895. 

G.  W.  Pickle. 
Altomey  General  for  TeotieMet 

"Marked  H." 

Sin>KEUB  Counx  of  thb   Unitwi  Sr*Ta 

OCTODBR  Tbku.  ism. 

The  Slate  of  Virginia    1 

e.  VNo- 3,0rigtisL 

Tbe  State  of  Tennesaee.J 

This  day  tbia  cause  came  on  lo  be  fnriker 
beard  upon  tbe  record  heretofore  made  aid 
motion  in  writing  submitted  to  tbe  coarl  by  tbi 
stale  of  Viiginla,  viz;  That  thla  cooa  !■  s^ 
cordnnce  wiib  its  opinion  anJ  IhedeoeeBarii 
in  this  cause  on  tbe  IStb  day  of  April.  IM 
have  laid  down,  re-marked,  and  AtAaei  tbt 
boundary  line  bv  said  decree  eaiabllabed  te- 
I  ween  tbe  atates  of  Virginia  and  "ftnoeMr*  a^ 
cording  to  the  compact  made  between  tbn 
lo  1608.  On  consideration  vbetmf  and  «iA 
Ibeconsentot  tbe  complainant,  given  b;  b" 
aiiomev  general,  and  there  being  no  objnW" 
on  the  part  of  tbe  state  of  Tennenee  the  nan 

doth  adjudge,  order,  and   decree  thai- ■ 

who   are    hereby    appointed  apecial  ww"!*- 

sinners  for  that  purpose  and  aulbotiieJ  to  do 

ull  and  singular  such  acts  a*  may  be  neaaMr?, 
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do  lay  down,  distinctly  remnrk,  and  clearly 
define  the  bounilary  line  established  between 
the  states  of  Virginia  and  Tennessee  by  the 
compact  of  1803,  as  construed  by  the  opinion 
and  decree  of  this  court  made  on  the  IStb  day 
of  April,  1893.  In  executincr  this  decree  the 
court  doth  direct  that  the  said  special  commis- 
sioners be  permitted  to  use  the  court's  record  of 
this  case  or  such  part  thereof  as  they  shall  find 
necessary. 

The  court  doth  direct  that  the  boundary 
line  aforesaid  between  Cumberland  Gap  and 
White  Top  Mountain  shall  be  marked  at  inter- 
Tals  of  not  over  five  (5)  miles  by  distinct  and 
durable  stone  monuments. 

That  the  corner  between  the  states  of  Virginia 
and  Tennessee  upon  said  mountain  be  also 
marked  by  a  durable  monument  of  stone. 

That  the  said  boundary  line  from  White  Top 
Mountain  through  Denton's  valley  and  the 
country  in  the  record  called  the  "Triangle" 
shall  tie  marked  by  stone  monuments,  so  de- 
signed, located,  and  arranged  as  to  make  dis- 
tinct and  unmistakable  this  line. 

That  stone  monuments  be  placed  at  the 
eastern  and  western  limits  of  the  city  of 
Bristol,  in  the  states  o^  Virginia  and  Tennessee, 
and  the  said  boundarv  line  through  said  cities 
be  distinctly  and  clearly  marked. 

That  a  corner  stone  as  a  monument  be  placed 
at  Cumberland  Gap. 

That  the  said  boundary  line  from  Station 
Creek,  near  Cumberland  €kp,  to  the  western 
comer  on  the  top  of  Cumberland  mountain, 
at  proper  intervals  be  marked  by  stone  monu- 
ments. 

That  said  special  commissioners,  as  soon  as 
possible  after  assuming  the  duties  imposed  by 
this  decree,  do  make  full  report  to  this  court 
of  their  action  pursuant  thereto,  and  with  said 
report  do  return  a  plat  and  survey  of  the  afore- 
said boundary  line,  monuments,  etc. 

And  the  court  doth  further  order  and  decree 
that  the  costs  of  said  survey,  plat  etc.,  when 
allowed  by  this  court,  shall  be  paid  equally  by 
the  parties  to  this  cause — that  is  to  say,  one  half 
thereof  by  the  state  of  Virginia  and  the  other 
half  thereof  by  the  the  state  of  Tennessee. 

Mr,  Chief  Jvstiee  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  suit  to  establish  the  true  bound- 
ary line  between  the  states  of  Virginia  and 
Tennessee,  and  proceeded  to  a  decree  on  April 
8,  1893,  at  October  term,  1892,  "that  the 
boundary  line  established  between  the  states 
of  Virginia  and  Tennessee  by  the  compact  of 
1808,  Mtween  the  said  states,  and  that  is  the 
real,  certain,  and  true  boundary  between  the 
said  states,  and  that  the  prayer  of  the  com- 
plainant to  have  the  said  compact  set  aside  and 
annulled,  and  to  have  a  new  boundary  line 
run  between  them  on  the  parallel  of  86*  80^ 
north  latitude,  should  be,  and  the  same  Is 
hereby,  denied,  at  the  close  of  the  complaint." 

In  view  of  some  observations  made,  on  the 
argument  of  the  case,  upon  the  propriety  and 
necessity.  If  the  line  established  in  1803  were 
sustained,  of  having  it  rerun  and  remarked,  so 
as  thereafter  to  be  more  readily  identified  and 
traced,  it  was  stated  in  the  opinion  '*tbat  on  a 
proper  application,  based  upon  a  showing  that 
any  marks  for  the  identification  of  that  line 
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have  been  obliterated  or  have  become  indistinct, 
an  order  may  be  made,  at  any  time  durin>r  the 
present  term,  for  the  restoration  of  such  marks 
without  any  change  of  the  line."  148  U.  S. 
528  [87:  546].  Subsequently,  on  May  15, 
1893,  a  motion  was  made  on  behalf  of  the  state 
of  Virginia  to  restore  the  boundary  marks  be- 
tween the  two  states  alleged  to  be  indistinct 
and  obliterated,  and  to  allow  complainant 
to  take  additional  testimony,  the  consideration 
of  which  was  postponed  to  October  term.  1893^ 
when  and  on  •October  16,  1893,  the  [271 
motion  was  denied.  Application  is  now  made 
on  behalf  of  the  state  of  Virginia  to  this  court 
to  enter  a  decree  in  this  cause  for  the  remark- 
ing of  the  boundary  line  as  set  forth  therein, 
to  the  grantingof  which  the  state  of  Tennes- 
see consents.  JBut  we  find  ourselves  unable  to 
enter  the  order  desired,  as  our  power  over  the 
cause  ceased  with  the  expiration  of  October 
term,  1893,  and  it  should  not  have  been  re- 
tained on  the  docket.  The  application  must 
therefore  be  denied,  but  without  prejudice  to 
the  filing  of  a  new  bill  or  petition,  upon  which, 
the  parties  being  properly  before  the  court  and 
agreeing  thereto,  such  a  decree  may  be  en- 
tered. 

Applieation  denied  and  ease  stricken  from 
the  docket 


THE  NORTHERN  PACIFIC  RAILR0A1> 
COMPANY,  Plff,  in  Err., 

V. 

ALFRED  J.  URLIN. 
(See  8.  a  Beporter^s  ed.  271-277.) 

Leading  questions— medical  witnesses — waiter 
of  irregularity  —  want  of  exception — utter^ 
anees  of  injured  person — cross-examination — 
ritual  of  instruction— signing  verdict, 

1.  A  court  of  errors  will  not  take  notice  of  an  ex- 
ception to  leading  questions  except  in  a  plain 
case  of  the  abuse  of  discretion. 

NOTB.— ^s  to  when  raUroad  or  other  corporationB 
are  liiible  for  punitive  or  exemplary  damages,  see  note 
to  Lake  Shore  &  M.  S.  B.  Co.  v.  Prentice,  87: 98. 

As  to  damages  for  personal  injury  from  negHgence^ 
see  note  to  Pennsylvania  Go.  v.  Boy,  26: 141. 

Dedarations  of  a  TpaHy^  when  competent  evidence 
in  his  own  facor:  to  prove  extent  and  charactm'  of 
personal  injury— dying  declarations. 

Whenever  the  bodily  or  mental  feelings  of  an  In- 
dividual are  material  to  be  proved,  the  usual 
expressions  of  such  feelings  made  at  the  time  in 
question,  are  also  original  evidence.  Thus  the  rep- 
resentations by  a  sick  person  of  the  nature  and  ef  ~ 
f  ects  of  his  sickness  under  which  he  is  suffering  are 
receivable  as  original  evidence,  whether  they  be 
made  to  the  medical  attendant,  or  to  any  other  per- 
son. Aveson  ▼.  Kinnaird,  6  East,  188;  Bex  v. 
Blandy,  18  How.  St  Tr.  118&-1188;  Gardiner's  Peer- 
age Oase,  Le  .Merchants*  Bep.  79;  Gray  v.  Young, 
Harp.  L.  88;  Gilchrist  v.  Bale,  8  Watts,  855.  84  Am. 
Dec.  409;  Beg.  ▼.  Johnson,  S  Car.  &  K.  854;  Beg.  ▼. 
Guttridgee,  9  Car.  &  P.  47;!:  Bex  v.  Wink,  6  Car.  it 
P.  397;  Beg.  v.  Osborne,  Cor.  Sc  M.  024;  Beg.  v.  Meg- 
son,  9  Car.  &  P.  420:  Beg.  v.  Lunny.  0  Cox,  C.  C.  440. 

If  the  prosecutor  is  called  as  a  witness,  such  com- 
plaints are  a  fortiori  admissible  as  tending  to  con- 
firm his  credit.    Beg.  ▼.  Megson,  supra:  Beg.  t. 
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lb  The  question  to  medical  wltDesaes  whether  the 
examlDatioDs  made  by  them  were  made  in  a  su- 
perflcfalor  In  a  careful  and  thorough  manner*  la 
oompetent,  as  they  were  experts. 

lb  The  appearance  of  a  party  by  counsel  and  his 
taking  part  In  the  examination.  Is  a  waiver  of 
any  irregularity  in  taking  a  deposition. 

I.  Where  no  objection  was  made  or  exception 
taken  at  the  trial  to  a  deposition,  obJ<H;tion  to  it 
is  waived,  although  before  the  trial  a  motion  was 
made  to  suppress  It. 

6.  Utterances  and  exclamations  of  an  injured 
party  while  undergoing  physical  examinations 
by  medical  witnesses,  in  respect  to  bis  feelings, 
aches  and  pains,  are  admissible  in  an  action  for 
the  injuries  to  show  whether  bis  injuries  were  of 
a  permanent  or  temporary  cbaracter,  although 
made  some  time  after  he  was  injured. 

t.  Where  plaintiff  gave  no  evidence  of  the  alleged 
special  damage  to  his  business,  it  was  not  error 
to  refuse  to  defendant  permission  to  cross-exam- 
ine him  as  to  the  details  of  such  business. 

7.  It  is  not  error  in  the  court  to  refuse  an  instruc- 
tion to  the  Jury,  where  in  other  parts  of  the 
charge  it  bad  fully  instructed  the  jury  on  the 
subject  and  in  the  manner  requested. 

8.  A  Judgment  ia  not  inyalid  because  the  yerdiot 


of  the  Jury  was  not  signed  by  rbe  forenaa  t 
quired  by  a  law  of  the  state,  where  the  Jnrr 
polled  and  answered  that  the  verdict  i 

and  Judgment  was  thereupoo  mo%-ed , 

and  granted,  and  no  objection  was  niado  or  re- 
quest that  the  verdict  shouli  be  signed. 

[No.  272.] 
Submitted  Apr.  5, 1895,   Decided  Mag  iO,  ISi: 

TN  ERROR  to  the  Orcuit  Coort  of  the 
X  United  States  for  tbe  District  of  M oataaa. 
to  review  a  judgment  tot  tbe  plaintifr.  AlfrH 
J.  Urlin.  against  the  Northern  Pacific  Rail 
road  Company,  defendant,  for  per^Hial  faijo 
ries  received  by  him  while  traveling  at  a  p«- 
senger  in  one  of  its  trains.     Affirmed. 

Statement  by  Mr,  Jutiiee  Shiras: 
This  was  an  action  bronght  by  AlfM  J. 
Urlin,  in  the  Circuit  Court  of  tbe  United  States 
for  tlic  District  of  3[ontana,  against  tbe  North- 
ern  Pacific  Railroad  Com|Miny.  to  recover  for 
personal  injuries  received  by  him  when  tnvd- 
ing  as  a  passenger  in  one  of  its  trains. 

The  car  in  which  the  plaintiff  watridioff 
became  derailed,  and  was  thrown  down  a  baal 


aarke,8  Stark. 841;  1  BasUP.  C.4ii;  1  Hale,P.a 
€33;  Reg.  v.  Wood,  14  Cox.  a  C.  40. 

Dying  declarations  made  In  extremity,  when  the 
party  is  at  the  point  of  death,  and  when  every  hope 
of  this  world  Is  gone,  are  admissible  only  in  cases  of 
homicide,  where  the  circumstances  of  the  death  are 
the  subject  of  the  dying  declarations.  Hex  ▼. 
Woodcock,  2  Leach.  C.  G.  566;  Rex  v.  Drummond,  I 
Leach.  C.  C.  378;  Rex  ▼.  Mead,  2  Bam.  ft  C.  605;  Rex 
T.  Ueason,  16  How.  St.  Tr.  1;  Rex  y.  Hutchinson,  2 
Bam.  &  C.  606;  Wilson  v.  Boerem,  15  Johns.  286; 
Rex  V.  Lloyd,  4  Car.  &  P.  238;  Rex  v.  Baker.  2  Mood. 
&  R.  53:  Jackson  v.  Kniffen,  2  Johns.  81, 86, 8  Am. 
Dec.  380. 

In  an  action  for  negllgenoe,  testimony  of  the 
physical  condition  of  the  plaintiff  before  and  after 
the  injury,  and  that  he  complained  of  pain  to  his 
physician  and  others,  is  admissible.  King  v.  Oah- 
kosh,  76  Wis.  517. 

In  an  action  for  negligence,  testimony  of  a  sur- 
geon, who  attended  the  plaintiff,  as  to  plalntUTs 
complaining  of  pain  in  the  injured  member,  is  ad- 
missible, and  he  may  testify  as  to  her  actions  and 
how  she  described  the  pain.  Wabash  County 
Comrs.  V.  Pearson,  120  Ind.  426, 28  Am.  &  Eng.  Corp. 
Cas.  472;  Ashton  ▼.  Detroit  City  R.  Co.  78  Mich.  587, 
41  Am.  &  Eng.  R.  Cas.  235. 

Evidence  of  exclamations  indicative  of  pain, 
made  by  an  Injured  person  some  days  after  the  ac- 
cident, are  admissible  in  an  action  for  damages- 
Kennedy  V.  Rochester  aty  &  B.  R.  Co.  54  Hun,  188. 

Statements  made  long  after  the  inquiry,  as  to  its 
effects,  or  as  to  the  suffering  endured  therefrom, 
are  not  competent.    Olp  ▼.  Gardner,  48  Hun,  169. 

Representations  of  a  sick  person  as  to  the  nature, 
sjrmptoms  and  effects  of  his  illness,  are  admiaslble, 
although  made  after  commencement  of  an  action 
for  damages  for  the  injury.  Norris  v.  Haverhill, 
66  N.  H.  89. 

It  Is  essential  to  the  admissibility  of  dying  decla- 
rations that  at  the  time  they  were  made  the  declare 
ant  was  in  actual  danger  of  death,  that  he  had  a 
full  apprehension  of  his  danger,  and  that  death 
ensued.  Puliiam  v.  State,  88  Ala.  1:  Hussey  v. 
Slate,  87  Ala.  121;  People  v.  Lanagan,  81  Oal.  142; 
State  V.  Johnson,  26  S.  C.  162;  State  v.  Wyse,  82  8. 
C.46. 

In  order  to  render  the  statements  of  a  person  ad- 
misRlble  as  dying  declarations,  such  person  need 
not  In  express  words  declare  that  he  knows  he  Is 
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about  to  die,  or  make  use  of  eqaivaleat 
Com.  V.  Matthews.  11  Ky.  L.  Rep.  OOSi. 

It  is  the  impression  of  Impending  dea^  and 
the  rapid  succession  of   it,  which  reoden  djteg 
declarations  admissible.    Puiliam  ▼.  State,  mtpn. 

Where,  at  the  time  of  signing  an  anlt  iprf 
statement,  deceased  was  suffering  frcim  ■  moml 
gunshot  wound  from  the  effect  of  which  he  dtad  i 
few  hours  after  he  signed,  and  at  the  tiiiie  he  mAr 
the  declarations  it  waa  his  solemn  cou%  k:tk:a  ihtf 
he  could  live  but  a  very  short  Ume,  the  iieclua- 
tions  which  relate  to  the  rtf  oesUa  arc 
Archibald  v.  State,  122  Ind.  128. 

Declarations  of  pain,  sufferlQff.  aetloas. 
outcries,  expressions  of  pain  and.  dlMrss  it  Iht 
time  of  such  suffering,  may  be  given  la  evMsMt 
of  the  Injured  person's  fSvor,  eveo  tfaoogh  sftar 
the  commencement  of  the  aodoo.  Mattwns  f. 
New  York  Cent.  R.  Co.  86  N.  7. 487.n  Abb.  DsaC 
82  Barb.  864;  Murphy  ▼.  New  York  CenC  R.Ob.M 
Barb.  125;  Barber  v.  Merriam,  U  AUecSO;  Etat 
V.  Unooln,  88  Vt.  681;  Kennard  v.  Burton,  S  Ms. 
88. 48  Am.  Dec.  249;  Phillips  v.  Kelly.  «  Ak.  «t 
Caldwell  v.  Murphy,  U  N.  Y.  418:  Werely  v.  Ar- 
sons, 28  N.  Y.  844, 84  Am.  Dec  846;  Bakvr  v.  Orifla. 
10  Bosw.  140;  Brown  v.  New  York  Cent  B.  Ob 
88  N.  Y.  587, 88  Am.  Dea  868:  Gray  v.  McUuchbi. 
26  Iowa,  279. 

Evidence  of  exclamations  of  pain  made  by  t  prr^ 
son  ithmed lately  on  returning  home  an  hour  or 
two  after  receiving  personal  Injuries  Is  adakaWt 
on  a  question  of  damagea.  Smith  v.  Dittoiao,!!  X. 
Y.8.  R.808. 

Declarations  of  the  Injured  party,  tboosli  ptw* 
tiff,  at  time  of  disaster,  explaining  tbe  oocturMOi 
and  its  effects  npon  him,  are  competent  in  bUowi 
fSvor,  if  part  of  the  ret  gerteB,  Browoell  v.  PscAr 
R.  Co.  47  Mo.2a9:  Frink  v.  Ooe,  4  Q.  OreeQa,BkA 
Am.  Deo.  141. 

Declarations  subsequent  to  tbe  act  art  sIm 
deemed  admissible.  Com.  v.  MoPlke.  8  Cuak  lA. 
60  Am.  Dec.  727;  Harriman  v.  Stowe,  S7  Ma  i^ 
Conli<u  Clovclaud,  C.  *  a  R.  Co.  v.  Mara,-8I  Oto 
St.  18a. 

When  such  declarations  are  evMeooe.  tbty  «ir 
be  proved  by  any  witness  who  beard  thea:  tktr 
are  of  greater  weight  if  made  to  and  prorcd  t9  ^ 
medical  attendant.  Howe  v.  Plalolleld,  41  V.  B. 
185;  Perkins  v.  Concord  Kail  road,  44  N.  H.  A 

Such  expressions  usually   furnish  latiiteoMrT 
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and  overturned.  The  complaiDt  charged  tbat 
the  accident  was  due  to  "the  defective,  de- 
cayed«  and  rotten  coDdition  of  the  cross-ties" 
Id  tbe  road,  and  that  the  plaintiff  received  "se- 
vere and  dangerous  wounds  and  internal  in- 
juries." 

The  case  proceeded  to  trial  before  the  court 
and  a  jury,  and  resulted  in  a  verdict  for  the 
plaintiff  in  the  sum  of  $7500,  and  the  jury 
alao  returned  certain  special  findings  which  had 
been  submitted  to  tbem  at  the  request  of  the 
defendant.  Judgment  was  entered  upon  said 
verdict  and  special  findings.  During  the  trial 
several  exceptions  were  taken  by  the  defend- 
ant, which  were  allowed  and  signed. by  the 
judge,  and  which  are  brought  for  review  to 
this  court  by  a  writ  of  error. 

Messri,  A.  H.  Garland,  W.  E.  Cnllen 
and  J.  K.  Toole,  for  plaintiff  in  error: 

Self-serving  declarations  should  not  be  ad- 
mitted, though  made  to  a  physician  for  the 
purpose  of  qualifying  him  as  a  witness. 

In  the  case  of  Tratders  Ins.  Co.  v.  Mosley, 
76  U.  8.  8  Wall.  897  (19: 437)  the  court  had 


under  consideration  the  question  as  to  whether 
the  declarations  of  the  deceased  as  to  his  bod- 
ily injuries  and  pain,  made  shortlv  after  the 
occurrence  of  the  accident,  were  aamissible  to 
prove  the  accident,  which  had  caused  them. 
It  was  there  held  (hat  these  expressions  of 
pain,  etc.,  were  made  so  shortly  after  the  oc- 
currence of  the  accident  as  to  be  a  part  of  the 
ra  gestcB.  The  decision  was  by  a  divided 
court  and  the  case  has  not  been  cited  by  this 
court  as  an  authority  in  any  subsequent  de- 
cision. 

The  rule  permitting  such  evidence  was  at 
one  time  firmly  established  in  the  state  of 
ITew  "York 

Caldwell  V.  Murphy,  11  N.  Y.  416. 

This  case  was  followed  in  Werely  v.  Pertont, 
28  N.  Y.  344,  84  Am.  Dec.  846,  and  in  other 
cases.  The  case  of  £Ued  v.  NewTork  Cent.  B. 
Co.  45  N.  Y.  574,  seems  to  have  been  an  at- 
tempt to  extend  this  very  convenient  rule. 
The  plaintiff  in  that  case  sought  to  prove  cer- 
tain declarations  he  had  made  to  a  third  person 
relative  to  the  state  of  his  health.  Allen,  J,, 
after  reviewing  the  decisions  of  tbe  courts  of 


evidence  and  it  Is  the  province  of  the  jury  to  de- 
termloe  what  degree  of  credence  should  be  ac- 
corded tbeni.  Phillips  v.  Kelly.  29  Ala.  6928;  Hyatt 
V.  Adiims,  16  Mich.  180:  Caldwell  v.  Murphy,  11 N.  Y. 
418. 

Bzclamations  or  expressions  of  present  pain  or 
mifferiog  by  an  injured  person,  at  and  after  the  in- 
jury, are  admissible  in  an  action  for  the  injury. 
Cleveland,  a  C.  &  St.  L.  R.  Co.  v.  Prewltt,  184  Ind. 
<667.  &4  Am.  &  Bnff.  K.  Cas.  108. 

Evideoce  is  admissible,  in  an  action  for  personal 
Injury,  of  complaints  made  by  the  plaintiff  during 
her  sulTering,  but  some  time  after  the  injury. 
Tobln  V.  Eairport  12  N.  Y.  Supp.  284:  Girard  v. 
Kalamazoo.  92  Mich.  6ia 

'Hiata  physician  was  employed  by  plaintiff  In  an 
action  for  personal  injuries  to  make  an  examina- 
tion of  her  for  the  purpose  of  testifying  does  not 
render  his  testimony  as  to  her  complaints  of  suf- 
-  fering  inadmissible.  Chicairo,  St.  L.  &  P.  B.  Co.  v. 
8pllker,  134  Ind.  880, 88  Am.  L.  BeR.  768. 

Statements  by  an  injured  person,  indicating 
present  pain  and  suffering  and  of  such  a.character 
as  to  be  admissible  if  made  before  suit  was  brought, 
are  not  rendered  inadmissible  because  made  while 
suit  is  pending.  Kansas  City,  Ft.  S.  &  &L  R.  Co. 
V.  Stoner,  10  U.  8.  App.  200,  61  Fed.  Rep.  649,  62 
Am.  &  Eng.  B.  Gas.  462. 

Expressions  of  existing  mental  or  physical  an- 
irulsh,  in  the  presence  of  his  attending  physician, 
called  to  qualify  himself  as  a  witness  to  the  prob- 
able extent  of  the  injuries,  are  admissible  on  the 
trial  of  an  action  for  the  injuries,  although  made 
dining  the  progress  of  such  trial.  Schuler  v .  Third 
Ave,  BL  Co.  1  Misc.  861;  Birmingham  U.  R.  Co.  v. 
Hale,  00  Ala.  8. 

In  an  action  for  malpractice,  evidence  of  com- 
plaints of  suffering  communicated  to  the  attend- 
ing physician  is  admissible.  Link  v.  Sheldon,  188 
N.Y.  L 

Dying  declarations  are  admiisible  on  a  trial  for 
murder,  as  to  the  fact  of  the  homicide  and  the  per- 
son by  whom  it  was  committed,  in  favor  of  the  de- 
fendant as  well  as  against  him,  if  made  by  tbe 
party  injured,  under  a  sense  of  impending  death. 
Mattox  V.  United  States,  146  IT.  S.  140  (86: 917). 

Statements  made  at  a  time  when  the  speaker  ex- 
pected to  recover  are  not  admissible  in  evidence 
on  a  murder  trial  as  dying  declarations.  Graves 
V.  People.  18  Colo.  170. 
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Dying  declarations  are  inadmissible  in  evidence, 
where  tbe  witnesses  are  unable  to  give  either  the 
words  or  the  substance  of  what  the  deceased  said. 
State  V.  Johnson,  118  Mo.  40L 

Dying  declarations  are  not  rendered  Inadmissi- 
ble by  the  fact  that  the  witness  is  unable  to  state 
the  precise  words  used  by  the  deceased  indicating 
belief  that  death  was  impending,  nor  by  the  fact 
that  the  declarations  are  sworn  to.  People  v. 
Chase.  79  Hun,  296;  Turner  v.  State,  80  Tenn.  647. 

Evidence  of  complaints  of  pain  and  suffering, 
made  by  an  Injured  person,  is  admissible  in  an  ac- 
tion for  damages  for  injuries.  Bloomington  v. 
Osterle.189Dl.120. 

Testimony  of  a  physician  who  treated  plaintiff 
for  personal  injuries,  as  to  a  statement  made  by 
the  latter  a  day  or  two  before  the  trial,  purporting 
to  be  a  description  of  his  symptoms  at  that  time, 
made  for  the  purpose  of  medical  advice  and  treat- 
ment,—is  admissible.  Fleming  v.  Springfield,  164 
Mass.  68a 

Declarations  of  the  plaintiff  in  an  action  for  per- 
sonal injuries  of  pain  and  suffering  a  few  hours 
after  the  accident,  to  one  not  a  physician  in  at- 
tendance professionally,  are  incompetent.  Ken- 
nedy V.  Boohester  aty  &B.B.Co.iaON.Y.664,8 
Silv.60L 

A  statement  made  by  one  a  few  minutes  after  he 
was  shot,  to  one  who  went  to  him  as  soon  as  pos- 
sible after  hearing  the  shooting,  to  the  effect  that 
he  was  going  to  die,  and  as  to  who  did  the  shooting, 
is  admissible  as  rea  gettce  as  well  as  a  dying  declara- 
tion.  White  V.  State,  80  Tex.  App.  662. 

That  the  dsring  declarations  were  made  inre- 
sponse  to  questions  asked  the  declarant  as  to  who 
did  the  shooting  does  not  deprive  them  of  their 
voluntary  character  so  as  to  render  them  Inadmis- 
sible.   White  V.  State,  supra. 

Dying  declarations  made  under  sense  of  impend- 
ing dissolution,  and  which  state  facts,  are  admis- 
sible in  evidence  without  an  explicit  statement 
by  deceased  that  he  was  at  peace  with  the  world 
and  his  God.    State  v.  Black,  42  La.  Ann.  86L 

A  writing  read  over  sentence  by  sentence  to  the 
declarant  assented  to  as  to  the  accuracy  of  each 
sentence,  and  signed  by  him  after  hearing  it  so 
read,  in  the  presence  of  witoe8f>es,  as  his  dying 
declaration,  becomes  such.  People  v.Bemmerly, 
87  CaL  m. 
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that  state  and  others  sxipportiop  the  rule,  snys: ' 

"But  by  tbc  ainendmeui  of  the  code  in  18G'J 
(§  89b)  tliere  18  uo  louger  a  nercssity  for  giving  I 
in  evidence  the  declarutions  of  a  party  if  he  is 
living  and  able  to  be  sworn  and  examined  as  a 
"Witness;  and  tbc  reason  of  the  rule  ceasing, 
the  rule  itself,  adopted  v^ith  reluctance,  aud 
followed  doubtingly  and  cautiously,  should 
cease." 

In  the  case  of  Eagenlocher  v.  Coney  Maud  & 
B.  R.  Co.  99  N.  Y.  136,  there  seems  to  have 
been  a  return  to  the  rule;  but  in  the  case  of 
BocJie  V.  Brooklyn  City  d  N.  B.  Co.  105  N.  Y. 
294,  59  Am.  liep.  506,  it  was  again  set  aside. 
In  this  case  Peckham,  J.,  says: 

*'But  evidence  of  simple  declarations  of  a 
party  made  some  time  after  the  injury,  and  to 
a  physician  for  the  purpose  of  being  attended 
professionally,  and  simply  making  the  state- 
meut  that  he  is  then  suffering  pain,  is  evidence 
of  a  totally  different  nature,  is  easily  stated, 
liable  to  gross  exaggeration,  aud  of  a  most  dan- 
gerous tendency,  while  the  former  necessity  for 
its  admission  has  wholly  ceased." 

The  rule  admitting  self  serving  declarations 
of  a  party,  made  to  a  physician  or  other  per- 
son, m  evidence',  has  about  the  same  history  in 
Michigan  that  it  has  had  in  New  York.  It 
seems  to  have  been  quite  firmly  established  by 
the  cases  of  Byatt  v.  Adarw,  16  Mich.  181; 
Johnson  V.  MeKee,  27  Mich.  471;  EttioU  v. 
Van  Buren,  38  Mich.  49.  20  Am.  Rep.  668; 
and  Mayo  v.  Wright,  63  Mich.  82,  but  it  was 
totally  repudiated  in  Jonei  v.  Portland,  16  L. 
R.  A.  437,  88  Mich.  598,  where  the  authorities 
in  support  of  it,  both  American  and  English, 
are  quite  fullv  reviewed. 

JliA'.  Frank  H.  Woody,  for  defendant  in 
error: 

The  representation  by  a  sick  person  of  the 
nature,  symptoms,  and  effects  of  the  malady 
under  which  he  is  laboring  at  the  time,  are 
received  as  original  evideuce.  If  made  to  a 
medical  attendant,  they  are  of  greater  weight 
as  evidence;  but  if  made  to  any  other  person, 
they  are  not  on  account  rejected. 

Travelers  In*.  Co.  v.  Moslei/,  75  U.  S.  8  Wall. 
897  (19:437);  Bacon  v.  Charlton,  7  Cusb.  581; 
Batch  V.  Fuller,  131  Mass.  574;  J^te  v.  How 
ard,  82  Vt.  880;  Sanders  v.  BeisUr,  1  Dak. 
151;  EUiott  V.  Van  Buren,  88  Mich.  49,  20 
Am.  Rep.  668;  Toule  v.  Blake,  48  N.  H.  92; 
TayUn-  v.  Grand  Trunk  B.  Co.  48  N.  H.  804, 
2  Am.  Rep.  229;  Bogers  v.  Crain,  80  Tex.  284; 
Gray  v.  McLaughlin,  26  Iowa,  279;  Central 
Bailroad  v.  8mi'ih,  76  Ga.  209,  2  Am.  St.  Rep. 
81;  Fay  v.  Harlan,  128  Mass.  244,  85  Am. 
Rep.  872;  Quaife  v.  Chicago  db  N.  W.  R  Co. 
48  Wis.  513,  83  Am.  Rep.  821. 

When  such  declarations  are  evidence,  they 
may  be  proved  by  any  witness  who  heard 
them;  they  are  of  greater  weight  if  made  to, 
and  proved  by  a  m^ical  attendant. 

Howe  V.  PlainJUId,  41  N.  H  135;  Perkins  v. 
Concord  Bailroad,  44  N.  H.  223. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

27tl]  *Tbe  first  assignment  avers  error  in  per- 
mitting the  medical  witnesses,  who  testified  in 
behalf  of  the  plaintiff,  to  be  asked  whether  the 
examinations  made  by  them  **were  made  in  a 
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superficial  or  in  a  careful  and  tboroagfa 
ner." 

It  is  urged  that  this  question  was  objectioo- 
able,  both  as  leading  and  as  taking  from  the 
jury  the  determination  of  the  inquiry  wbf^ber 
the  medical  examination  was  thorough  or 
otherwise. 

It  cannot  be  safely  said  that,  in  no  case,  can 
a  court  of  errors  take  notice  of  an  exception 
to  the  conduct  of  the  trial  court  in  permitting 
leading  questions.  But  such  conduct  mnst 
appear  to  be  a  plain  case  of  the  abase  of  dis- 
cretion. 

'*We  are  not  aware  of  any  case  in  which  t 
new  trial  has  ever  been  granted  for  the  reason 
that  leading  questions,  though  objected  to, 
have  been  allowed  to  be  put  to  a  witoem* 
Qreen  v.  QoiUd,  8  Allen,  466. 

"The  allowance  of  a  leading  question  is 
within  the  discretion  of  the  court,  and  is  not 
ground  for  reversal."  Parmers  Mut,  F.  Ims. 
Co.  V.  Oroff,  87  Pa.  124. 

^'Circuit  courts  must  be  allowed  the  exercise 
of  a  large  discretion  on  the  aubject  of  leading 
questions.**     Parmelee  v.  Avstir,  20  HI.  35. 

The  second  ground,  that  this  question  called 
for  the  opinion  of  the  witnesses  as  to  the  maift- 
ner  in  which  the  physical  examinatioos  were 
made,  and  thus  supplanted  the  lud^nneot  of 
the  jury  in  that  particular,  does  not  seem  to  ii» 
to  be  well  founded.  The  obvious  purpose  of 
the  question  was  to  disclose  whether  tbe  judg- 
ment of  the  physicians  as  to  the  plaintiff's  con- 
dition was  based  on  a  superficial  or  on  a  tbor* 
ough  examination,  and  we  think  it  wu  cooh 
petent  for  the  witnesses,  who  were  experts,  Id> 
characterize  the  manner  of  the  exarointtioo. 

The  refusal  of  the  court  to  suppress  the  de- 
position of  Dr.  W.  P.  Mills  because  it  did  not 
disclose  that  the  witness  was  cautioned  tad 
sworn  before  te««tifying,  as  required  by  the 
statute,  is  assigned  for  error.  But  it  appetit 
that  the  defendant  company  was  represented  br 
counsel  and  took  part  in  the  examinatioo.  taa 
this  must  be  regaraed  as  a  waiver  of  anyirrff- 
ularity  *in  the  taking  of  the  deposition. [374 
Mechanics  Bank  of  Alexandria  v.  Seton,  2§  U. 
8.  1  Pet.  307  [7:  156];  Sftvtte  v.  Thompson,  Si 
U.  8.  15  Wall.  159  [21: 125].  Moreover,  al- 
though a  motion  was  made  to  suppress  tltf 
deposition  before  the  trial,  vet  when  it  w« 
offered  at  the  trial  no  objection  was  made  or 
exception  taken,  and  thus  the  objection  vas 
waived.  Bay  v.  Smith,  84  U.  8.  17  WtlL  417 
[21:  669]. 

The  third  assignment  is  strenuously  prr4«f4 
on  our  attention  in  the  brief  of  the  plaiont!  ia 
error.  It  arises  out  of  the  refusal  of  the  court 
below  to  suppress  certain  portions  of  the  dep- 
ositions of  Drs.  Mills  and  DeWitt  becauw  of 
incompetency  and  as  merely  hearsay. 

This  objection  is  founded  upon  the  wft- 
nesses  having  been  permitted  to  testiff  to 
statements  made  bv  the  defendant,  at  rar^oot 
times,  to  the  physicians  in  respect  to  bb  M 
ings,  aches,  and  pains,  and  it  is  oonteaded 
that  such  statements  were  made  too  loo^  lOff 
the  occurrence  of  the  injury  to  be  part  of  ibe 
res  gestct,  but  were  merely  narrations  of  psit 
incidents;  and  it  is  further  urged  that,  wtiit- 
ever  reason  there  may  have  formerly  bert, 
when  a  party  could  not  himself  testify  to  ktf 
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fensatioDS,  for  liberality  in  admitting  sucb 
statements,  now  that  he  is  a  competent  wit- 
ness, such  reason  do  loncer  operates. 

An  inspection  of  the  aepositions  shows  that 
the  statements  objected  to  were  mainly  utter- 
ances and  exclamations  of  the  defendant  when 
undergoing  physical  examinations  by  the 
medical  witnesses.  As  one  of  the  principal 
questions  in  the  case  was  whether  the  injuries 
of  the  defendant  were  of  a  permanent  or  of  a 
temporary  character,  it  was  certainly  compe- 
tent to  prove  that,  during  the  two  years  which 
bad  elapsed  between  the  happening  of  the  ac- 
cident and  the  trial,  there  were  several  medi- 
cal examinations  into  the  condition  of  the 
plaintitf .  Every  one  knows  that  when  inju- 
ries are  internal  and  not  obvious  to  visual  in 
spection,  the  surgeon  has  to  largely  depend  on 
the  responses  and  exclnraations  of  the  patient 
when  subjected  to  examination. 

**  Whenever  the  bodily  or  mental  feelings 
of  an  individual  are  material  to  be  proved, 
the  usual  expressions  of  such  feelings,  made 
at  the  time  in  question,  are  also  original  evi 
dence.  If  they  were  the  natural  language  of 
275]  the  affection,  whet  her  of  *body  or  raind, 
they  furnish  satisfactory  evidence.and  often  the 
only  proof  of  its  existence,  and  whether  they 
were  real  or  feigned  is  for  the  jury  to  deter- 
mine. So.  also,  the  representations  by  a  sick 
person  of  the  nature,  symptoms,  and  effects  of 
the  malady  under  which  he  is  suffering  at  the 
time  are  original  evidence.  If  made  to  a  medi- 
cal attendant  they  are  of  greater  weight  as 
evidence,  but  if  made  to  any  other  person 
ihey  are  not,  on  that  account,  rejected.**  1 
Greenl.  Ev.  (14th  ed.)  §  102. 

In  Fleming  v.  Springfield,  154  Mass.  520, 
where  such  a  question  arose,  it  was  said: 

*•  The  testimony  of  Dr.  Rice  was  properly 
admitted.  The  statement  made  by  the  plain- 
tiff purported  to  be  a  description  of  his  symp- 
toms at  the  time  it  was  made,  and  not  a  nar- 
rative of  something  that  was  past;  and  it  may 
be  fairly  inferred  that  it  was  made  for  the  pur- 
pose of  medical  advice  and  treatment.  At 
any  rate,  although  it  was  only  a  day  or  two 
before,  or  possibly  during  the  trial,  it  does  not 
appear  that  such  is  not  the  case. 

••The  declarations  of  a  party  himself,  to 
whomsoever  made,  are  competent  evidence, 
when  confined  strictly  to  such  complaints, 
expressions,  and  exclamations  as  furnish  evi- 
dence of  a  present  existing  pain  or  malady,  to 
prove  his  condition,  ills,  pains,  and  symp- 
toms, whether  arising  from  sickness,  or  from 
an  injury  by  accident  or  violence.  If  made 
to  a  medical  attendant  they  are  of  more 
weight  than  if  made  to  another  person." 

In  the  eighth  assignment  complaint  is  made 
because  the  cotinsel  of  defendant  was  not  per- 
mitted to  cross  examine  the  plaintiff  with  ref- 
erence to  the  details  of  tiie  grocery  business, 
in  which  he  had  been  engaged,  prior  to  the 
occurrence  of  the  accident. 

It  is  true  that  the  plaintiff  bad  alleged,  by 
way  of  special  damage,  that  at  the  time  he  re- 
ceived the  injury  he  was  engaged  in  the  gro- 
cery business,  and  that  his  said  business  was 
yielding  him  a  sum  of  one  hundred  dollars 
per  month;  and  if  the  plaintiff  had  adduced 
any  evidence  to  support  such  allegatioa    of 
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special  damage,  it  certainly  would  have  been 
competent  *for  the  defence  to  have  cross- J270 
examined  him  as  to  the  particulars  of  such 
business.  But  the  record  discloses  that,  at  the 
trial,  the  plaintiff  refrained  from  going  into 
evidence  on  the  subject  of  the  alleged  special 
damage.  All  that  was  said  was  that  prior  to 
the  accident  the  plaintiff  was  engaged  in  the 
lumber  and  grocery  business,  but  no  attempt 
was  made  to  show  the  extent  or  value  of  such 
business.  There  was  therefore  no  error  in  not 
permitting  the  defendant  to  cross  examine  on 
that  subject. 

The  twelfth  assignment  alleges  error  in  the 
refusal  of  the  court  to  give  the  following  in- 
struction: 

**The  court  instructs  the  Jury  that  even  if 
you  should  believe  from  the  evidence  that 
there  were  rotten  ties  in  the  road  or  track  at 
other  points  than  at  the  particular  point  where 
the  train  left  the  track,  this  is  not  sufficient  ta 
find  that  the  defendant  was  negligent  in  this 
case." 

To  have  given  this  instruction  would  not 
have  been  erroneous,  but  we  cannot  say  that 
its  refusal  was  reversible  error.  It  is  obvioua 
from  other  parts  of  the  charge  and  instruc- 
tions given  that  the  court  fully  instructed  the^ 
jury  on  the  subject,  and  in  the  line  of  the  de- 
fendant's request.  Thus  the  following  in- 
structions were  given: 

*'In  considering  this  issue  you  are  called 
upon  to  determine  from  the  evidence,  first,  as 
to  whether  or  not  the  cross -ties  of  the  defend- 
ant's track  at  the  point  where  the  derailment 
occurred,  or  any  number  of  them,  were  de- 
cayed and  rotten.  If  you  find  that  they  were, 
then,  second,  you  are  called  upon  to  deter-- 
mine  whether  or  not  the  derailing  of  said  cara^ 
constituting  a  portion  of  the  train  occurred  on 
account  of  these  rotten  ties. 

*'If  you  should  find  that  said  derailment  oc- 
curred on  account  of  said  rotten  and  decayed 
ties,  third,  then  you  are  called  upon  to  deter- 
mine whether  or  not  defendant  carelessly  or 
negligently  allowed  or  permitted  said  cross- 
ties  to  remain  in  and  constitute  a  portion  of  its 
track  at  said  point. 

**You  will  observe  that  you  are  to  deter- 
mine whether  or  not  defendant  carelessly  or 
negligently  allowed  said  cross-ties  to  remam  in 
and  constitute  a  portion  of  its  track  at  said 
point,  ♦for  if  it  did  not  carelessly  or  negli-[27  7 
gently  permit  this,  it  is  not  liable,  althuugh 
the  accident  should  have  occurred  on  account 
of  this." 

Moreover,  the  court,  at  the  request  of  the 
defendant,  gave  the  following  instruction: 

"The  court  instructs  the  jury  that  if  you 
should  find  from  the  evidence  that  the  acci- 
dent by  which  plaintiff  suffered  the  injuriea 
complained  of  by  him  resulted  from  the  neg- 
ligence of  the  defendant  and  from  the  decayed, 
defective,  and  rotten  condition  of  the  cross- 
ties  in  defendant's  railroad  at  or  near  the 
point  where  the  train  was  derailed,  then  you 
wiU  find  for  the  plaintiff,  and  you  will  assess 
his  damages  at  such  reasonable  sum  as  will 
compensate  him  for  the  injuries  and  suffer- 
ings thus  sustained  and  no  more." 

Having  so  fully  and  repfeatedly  Instructed 
the  jury  on  this  subject,  and  in  the  manner  re- 
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quested  by  the  defendant,  the  court  may  well 
bave  refused  tbe  instruction  prayed  for  ascal- 
•culated  to  confuse  the  jury. 

Tbe  contention  that  the  judgment  below 
was  invalid  because  tbe  verdict  of  the  jury 
was  not  signed  by  tlie  foreman,  as  required  by 
A  section  of  the  Code  of  Montana,  is.  in  our 
opinion,  without  merit  The  record  discloses 
that  when  the  verdict  was  rendered,  at  tbe  re- 
quest of  the  defendant,  the  jury  was  then  and 
there  polled  by  the  clerk,  and  each  of  said 
Jurors  answered  that  the  verdict  as  read  was 
theirs.  Whereupon  the  plaintiff  moved  for 
jud^ent  in  accordance  with  said  verdict;  the 
motion  was  cranted,  and  judgment  was  or- 
dered accordingly.  No  objection  was  made 
or  request  that  the  verdict  should  be  signed 
was  then  made  by  tbe  defendant,  and  we  think 
that  the  court  below  was  justified  in  treating 
the  irregularity,  if  such  ft  were,  as  having 
been  waived. 

At  all  events,  the  record  contains  no  as- 
signment of  error  in  this  particular,  and  we 
are  not  called  upon  to  consider  the  subject. 

Our  examination  of  the  other  specifica- 
tions of  error  fails  to  disclose  anythmg  call- 
ing for  formal  consideration. 

The  judgment  of  the  court  below  i$  accord- 
ingly affirmed. 


278]  'J.  W.  TODD,  Allen  Lights,  George 

Simms  bt  al.,  Kjf«.  in  arr,, 

«. 

UNITED  STATES. 
(See  8. 0.  Reporter*8  ed.  278-284.) 
CoMpiracifiM  againit  w%tnea9e$, 

A  preliminary  examination  before  a  oomral8f>ioner 
is  not  a  proceeding  *in  any  court  of  the  United 
States**  within  the  meaning  of  U.  8.  Rev.  Stat. 
•  54C6  in  regard  to  conspiracies  to  injure  wit- 
Dceeoo  in  such  a  court. 

[Na  822.] 

Argued  Mar.  t6, 1896.    Decided  May  tO,  1895. 

IN  ERROR  to  tbe  District  Court  of  the 
United  States  for  the  Northern  District  of 
Alabama,  to  review  a  judgment  convicting  J. 
W.  Toiid  el  al,,  for  conspiring  to  injure  wit- 
nesses in  a  court  of  the  United  States  and  sen- 
tencing each  to  imprisonment  and  payment  of 
« fine.    Reversed. 

Statement  by  Mr.  JuHice  Brewer: 
Tood  and  others  were  indicted  under  section 
1(406  of  the  Revised  Statutes,  reading  as  fol- 
lows: 

"If  two  or  more  persons  in  any  state  or  ter- 
ritory conspire  to  deter,  by  force,  intimidation, 
or  threat,  any  party  or  witness  in  any  court  of 
the  United  States  from  attending  such  court, 
or  from  testifying  to  any  matter  peudin? 
therein,  freely,  fully,  and  truthfully,  or  to  in- 
jure such  parly  or  witness  in  his  person  or 
propertv,  on  account  of  his  having  so  attended 
or  tesiitied.  .  .  .  each  of  such  persons 
shall  be  punished  by  a  fine  of  not  less  than 
five  hundred  nor  more  than  five  thousand  dol- 
lars, or  by  imprisonment,  with  or  without 
bard  labor,  not  less  than  six  months  nor  more 
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than  six  years,  or  by  both  such  fine  sDd  im- 
prison ment." 

Tbe  indictment  stated: 

••That,  heretofore,  etc.,  J.  W.  Todd,  ahu 
Watson  Todd,  George  W.  Eelley  [etc.,  nam 
ing  plaintiffs  in  error  and  otbent|.  whose 
Christian  names  and  surnames,  rt^pectively. 
are  to  this  grand  jury  otherwise  unknown,  un- 
lawfully, corruptly,  forcibly,  and  fflooioasJy 
did  combine,  conspire,  and  confederate  to- 
gether, by  force  and  intimidation  and  tbreati, 
to  injure  Wiley  Pruett  and  William  ProeCl, 
who  bad  theretofore  been  witnesses  and  testi- 
fied against  Joe  Arnold,  Milton  Farmer,  and 
Qeoree  Kelley,  upon  a  charge  of  endeavorioi^ 
to  influence,  intimidate,  and  impede  wi*neaaes 
in  a  court  of  the  United  Stati-s.  in  riolatioo  of 
the  criminal  laws  of  the  United  States,  tried 
preliminarily  by  and  before  Robert  Charlsoo. 
actins:  as  a  commissioner  of  the  circuit  court  of 
the  United  States  for  said  districr,  *in  [279 
their  person  and  property  on  account  of  the  said 
witnesses  above  named  having  testified  in  said 
cause  in  the  said  court  as  aforesaid,  and  io 
pursuance  of  said  conspiracy  and  to  effect  the 
object  thereof  the  said  defendants  and  emdi  of 
them  did  assault,  tiear,  bruise,  and  wound  wiU 
weapons  tbe  said  Wiley  Pruett  and  Williaa 
Pruett,  contrary,  etc." 

A  demurrer  to  the  indictment  was  inter- 
posed and  overruled,  and  a  nolle  pro-et^vi  hir- 
ing been  entered  as  to  certain  defendauts.  Todd. 
Roberts,  and  Mitchell,  and  ten  others,  vers 
tried  and  convicted,  and  a  motion  in  aj  reu  of 
judgment  having  been  made  and  deoiiii.  wert 
each  sentenced  to  Imprisonment  at  hard  labor 
for  four  years  and  paymeqt  of  $500  and  costti 

Thereupon  they  sued  oat  •  writ  of  error 
from  this  court 

Meetn,  John  C.  Fajt  Wm.  E,  Dnmn  sad 
J.  L.  Burnett  for  plaintiffs  in  error. 

Mr.  Edward  B.  Whitaej,  AtnduM 
Atty.  Oen..  for  defendant  in  error. 

Mr.  Juetice  Brewer  delivered  tbe  optnloa 
of  the  court: 

After  this  case  had  been  submitted  to  ns  oa 
certain  alleged  errors,  we  became  impreMed 
with  the  fact  that  a  more  serious  questioo  ex- 
isted than  any  that  had  l)een  discusned,  sad 
that  is,  whether  a  preliminary  namioitiae 
before  a  commissioner  Is  a  procf^diuji;  **io  ssf 
court  of  tbe  United  States"  within  tbe  meaa- 
ing  of  section  5400.  Tbe  attention  of  coun«l 
was  called  to  this,  and  briefs  bave  been'  for- 
nished  on  each  side.  With  the  assistance  fitf- 
nisbed  by  these  briefs  we  have  carefully  exan 
ined  the  question,  and  are  of  the  opiokM  thit 
it  must  \nf.  answered  in  the  negative 

It  is  axiomatic  that  statutes  creating  and  d» 
fining  crimes  cannot  be  extended  by  bteod- 
ment,  and  that  no  act,  however  wrongfal.  ca 
be  punished  under  a  statute  unless  cfeariy 
within  its  terms.  **There  can  be  no  coo^tnict- 
ive  offenses,  and  before  a  man  can  bepuoMit^, 
bis  case  must  be  plainly  and  unmiMskably 
within  the  statute. •*  VnitM  Statee  ▼  iM^er, 
184  U.  i^.  6-24  |WJ:  lOH)]:  Endlich.  loterprtia- 
tion  of  Statutes.  $  82»;  Pomeroy's  8«dgwlck 
on  Statutory  and  Constitution  CoostrucUoa 
(2d  ed.)  380. 

That  a  commissioner  is  doI  a  Jadge  of  • 
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<»iirt  of  tbe  United  States  within  tbeconstitu 
lional  sense  is  apparent  and  conceded.     He  is 
dimply  an  officer  of  tbe  circuit  court  appointed 
«nd  removable  by  that  court.  Rev.  Stai.  §  627. 
Ex  parte  Hennen,  38  U.  8.  13  Pet.  230  flO: 
1381;    [Tnit€d  States  v.   AUred,  ante,  p.  273. 
'SI^B]  *A    preliminary    examination    before 
bina  is  not  a  proceeding  in  tbe  court  wbich 
ixppointed  him,  or  of  any  court  of  the  United 
St.'ites.     Such  an  exammation    may  be  bad 
not  merely  before  a  commissioner,  but  also 
before    any    justice  or  judge  of  the  United 
States,  or  before  any  chancellor,  judge  of  a 
state  court,  mayor  of  a  city,  justice  of  the 
pencev  or  other  state  magistrate.     Rev.  Stat. 
^  1014.     And  it  cannot  be  pretended  that  one 
of  those  state  officers  while  conducting  a  pre- 
liminary investigation  is  holding  a  court  of  the 
United  States.    Technically,  we  speak  of  an 
examining  maj^istrute  and  not  of  an  examining 
court.     The  distinction  is  recognized  in  the 
statues  (§  1014)  bv  which  sundry  judical  offi- 
cers of  the  Unitea  States  and  of  the  states  are 
authorized  to  conduct  an  examination  and  im- 
prison or  bail  the  defendant,  **for  trial  before 
«uch  court  of  the  United  States  as  by  law  has 
cognizance  of  the  offense."    Also  section  911, 
which  provides  that  "all  writs  and  processes 
issuing  from  the  courts  of  the  United  States 
shall  be   under  the   seal  of  the  court   from 
which  they  issue,  and  shall  be  signed  by  tbe 
clerk    thereof."    But  a  commissioner,  like  a 
Justice  of  the  peace,  is  not  obliged  to  have  a 
seal,  and  his  warrants  may  be  under  bis  hand 
slone.    Starr  v.  United  ^states,  153  U.  8.  614 
(38:  841].    Again,  tbe  district  attorney  is  al- 
lowed certain  fees  per  diem  for  an  examination 
before  a  judge  or  commissioner  and  for  his 
sttendance  in  a  court  of  the  United  States: 
slao  for  mileage  in  traveling  to  tbe  place  of 
holding  any  court  or  to  the  place  of  any  ex- 
smination   before  a  judge  or  commissioner. 
§  824.    And  a  witness  is  entitled  to  fees  "for 
each  day's  attendance  in  court  or  before  any 
officer  pursuant  to  law."    g  848.     While  a  pre- 
liminary examination  may  be  in  the  strictest 
sense  of  tbe  term  a  judicial  proceeding,  yet 
the  language  of  the  statute  is  not  broad  enough 
to  include  every  judicial  proceeding  held  un- 
der tbe  laws  of  the  United  States.    The  of- 
fense  described  is  a  conspiracy  to  deter  by 
force,  etc.,  "any  party  or  witness  in  any  court 
of  the  United  States.'^ 

Doubtless  it  was  within  tbe  power  of  Con- 
gress to  legislate  in  this  direction  fully  for  the 
protection  of  everv  witness  called  upon  by  the 
-284]  laws  of  the'United  States  to  *give  testi- 
mony in  any  place  and  under  any  circumstanc- 
es. lA>gan  v.  United  States,  144  U.  8.  263  [36: 
429],  but  it  hns  not  as  yet  seen  fit  to  do  so,  and 
has  onl^provided  for  his  protection  when  called 
ss  a  witness  in  a  court  of  the  United  States. 
United  States  v.  Clark.  1  Gall.  497,  is  in  point. 
In  that  case,  under  a  statute  punishing  perjury 
**in  any  suit,  controversy,  matter,  or  cause  de- 
pending in  any  of  the  courts  of  the  United 
States,  or  in  anv  deposition  taken  pursuant  to 
tbe  laws  of  the  United  States"  (1  SUt  at  L. 
116)  the  defendant  was  indicted  for  perjury  on 
s  preliminary  examination  before  a  judge  of 
the  district  court  of  the  United  States,  and  it 
was  held  by  Mr,  Justice  Story  that  the  indict- 
ment could  not  be  maintained,  saying:  *The 
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statute  does  not  punish  every  perjmry,  but 
only  a  perjury  done  in  a  court  of  the  United 
States,  PIninlv,  therefore,  it  of  the  very  es- 
sence of  the  offense  that  it  should  be  chared 
as  committed  in  such  court.  Now,  under  the 
authority  of  the  United  States  there  are  but 
three  courts  known  in  law,  the  district,  cir- 
cuit, and  Supreme  Court;  and  as  Congress 
alone  can,  by  the  Constitution,  ordain  and  es- 
tablish courts,  none  can  exist  but  such  as  they 
create  and  name.  ...  A  court  is  not  a 
iudge.  nor  a  judge  a  court.  A  judge  is  a  pub- 
lic officer,  who,  by  virtue  of  his  office,  is 
clothed  with  judicial  authorities.  A  court  is 
defined  to  be  a  place  in  which  justice  is  judi- 
cially administered.  It  is  the  exercise  of 
judicial  power,  by  tbe  proper  officer  or  offi- 
cers, at  a  lime  and  place  appointed  by  law." 
In  connection  with  that  case  it  is  worthy  of 
notice  that  Congress  subsequently  changed  the 
statute  (4  Stat,  at  L.  118)  and  that  now  in 
force  (Rev.  Stat.  §5392)  extends  to  every  **oath 
before  a  competent  tribunal,  officer,  or  per- 
son, in  any  case  in  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered." 

Further  discussion  seems  unnecessary.  As 
a  preliminary  examiontion  before  a  commis- 
sioner cannot  be  considered  a  case  pending  in 
any  court  of  the  United  States,  it  follows  that 
this  indictment  is  fatally  defective  and  charges 
no  offense  against  the  laws  of  the  United 
States. 

The  judgment  is  reversed, 

Mr.  Justice  Harlan  dissents. 


THE  UNION   PACIFIC   R.    CO.,    [285 

Plff.  in  Err., 

OTTO  WYLER 

(See  8.  a  Keporter*8  ed.  285-206.) 

Statute  of  limitation s^amendments  setting  up 
new  cause  of  action — law  of  limitations — de- 
parture in  pleading — departure  in  lav>^~ 
amendment,  when  a  departure, 

L   Where    an    amendment    to    a  pleading    al* 
teffes  a  new  cause  of  aotlon,  the  statute  of  limlta- 

Nora.— .^  to  statute  of  UmUatUms  wJun  not  ap' 
plicable  to  trusts^  see  note  to  Qlsbom  v.  Charter 
L.  Ins.  Co.  86: 1029. 

As  to  what  statute  of  Umttalions  governs:  effect  of 
new  statute;  lex  fori  and  md  lex  lod^  governs^  see 
note  to  TowDsend  v.  Jemison,  18: 194. 

As  to  statute  of  MmMatUms,  effect  of*  power  of  leg* 
isUUureto  aUer^  see  note  to  Wheeler  v.  Jackson,  84: 
650. 

As  to  suspension  of  statute  of  limitations  during 
tpar,  see  note  to  Hangrer  v.  Abbott,  38: 939. 

That  neither  time  nor  statute  of  limitations  runs 
against  the  state^  see  note  to  Gibson  v.  Chouteau, 
20:684. 

As  to  wTien  statute  of  limitations^  or  ehange  in 
statute*  impairs  obligation  of  contracts,  see  note  to 
Koehkononff  v.  Burton.  26: 886. 
StatiUe  of  limitations:  to  new  cause  of  action  set 

up  in  amended  complaint:  the  statute  m%t8t  be 

pleaded;  amended  criminal  info)matiim;  amend" 

ments  as  to  parties:  effect  of  rei)erscU  of  judgment; 

supplemental  biU:  aujciiiarg  action. 

If  a  new  declaration  or  complaint  Is  tiled,  settlnir 
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tions  runs  as  to  It  nnttl  the  amendment  is  made 
and  may  be  pleaded  thereto  —  althouerb  the 
amendment  is  made  by  consent,  unless  expressly 
renouuced. 

lb  Where  an  employe  on  a  railroad  is  injured 
throuflrh  the  incompetency  of  a  coemploye,  in 
one  state,  and  brings  his  action  in  another  state 
for  the  injury*  under  the  geneiol  law  of  master 
and  servant,  and  afterwards  amends  his  petition 
or  complaint  setting  up  a  liability  of  defendant 
under  the  statute  of  the  state  of  the  injury  mak- 
ing the  master  liable  to  a  servant  the  same  as  to 
other  persons,  the  amendment  alleges  a  new 
cause  of  action  against  which  the  statute  of  lim- 
itations of  the  state  of  the  action  runs  until  it  is 
put  in. 

8.  Limitations  are  governed  by  the  law  of  the 
forum,  and  not  by  the  law  of  the  place  where  the 
event  happened,  which  gave  rise  to  the  suit. 

4.    A  departure  in  pleading  may  be  either  in  the 


substance  of  the  action  or  defense,  or  the  law  on 
which  it  Is  founded. 

6i  A  departure  iz  law  is  a  change  from  the  M»er- 
tion  of  a  cause  of  action  under  the  ^oervl  <>r 
common  law  to  a  reliance  upon  a  statute  irinnjr 
a  particular  or  exoeptiooa]  right. 

6.  An  amendment  to  a  complaint  whiefa  presror^ 
a  new  cause  of  action,  alcbougti  it  is  pemuasfble 
to  amend,  is  a  departure  in  pleading. 

[No.  217.] 

Argued  April  3,  4,  ^895,    Bedded  Mag  fO^ 

1895. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Wt^tem  DirtHct  of 
Missouri,  to  review  a  judgment  io  favor  of 
the  plaintiff.  Otto  Wyler,  aj^ainst  the  Ueioo 
Pacific  Railway  Company,  defendant,  for 
damages  for  a  personal  injury.     Retorted. 


up  a  new  cause  of  action,  the  statute  runs  until 
such  new  declaration  is  filed,  and  may  be  pleaded 
thereto.  Holmes  v.  Trout,  82  U.  S.  7  Pet.  171  (8: 
«47);  Miller  v.  McTntyre.  31  U.  8. 6  Pet.  61  (8: 830). 

And  if  new  parties  are  brought  in  as  defendants, 
the  statute  runs  as  to  then)  until  they  are  actually 
cited  in,  and  they  may  plead  it,  although  as  to  the 
original  defendants,  it  has  nor  run.  Alexander  v. 
Pendleton,  12  U.  S.  S  Cranch.  462  (8: 024). 

And  the  same  rule  has  been  applied  where  the 
declaration  in  an  action  of  ejectment  has  been 
amended  by  adding  a  new  demise  in  the  name 
of  another  party  asserting  a  different  title.  Blcard 
T.  Bavij*.  31  0. 8. 6  Pet  134  «8: 842>. 

A  person  cannot  avail  himself  of  the  statute  un- 
less he  set  it  up  by  plea.  Puckel  v.  Moor,  Vent. 
191:  GK>uld  V.  Johnson,  2  Ld.  Raym.  88S;  Klrkman 
V.  Liboni,  4  Mees.  &  W.  889;  Brickett  v.  Davis,  SI 
Pick.  404:  Robbins  v.  Harvey,  5  Conn.  335;  Pegram 
V.  Stoltz,  67  N.  C.  144:  Pearsall  v.  D wight,  2  Mass. 
87, 3  Am.  Dec  86;  Chambers  v.  Chalbers,  4  GUI  & 
J.  42S,  28  Am.  Dec.  672;  Jackson  v.  Yariok,  2  Wend. 
294. 

And  even  in  those  states  where  it  is  held  that  a 
person  may  avail  himself  of  the  statute  by  demur- 
rer, it  is  held  that,  unless  the  bar  appears  from  the 
the  declaration,  the  statute  must  be  pleaded. 
Davenport  v.  8hort,17  Minn.  24:  Frosh  v.  8wett,  2 
Tex.  4«6;  Sturges  v.  Burton,  8  Ohio  8t.  ZIS^  72  Am. 
Dec.  6KS;  Lewis  v.  Alexander.  51  Tex.  578;  Capen  v. 
Woodrow,  51  Yt.  106;  llines  v.  Potts,  56  Miss.  846. 

In  actions  against  the  government,  under  a  stat- 
ute authoriziiig  a  claimant  to  sue  It  if  his  action 
was  brought  within  six  years  from  the  time  the 
right  of  action  accrued,  the  courts  are  bound  to 
take  notice  of  the  statute.  Kendall  y.  United 
States,  14  Ct.  a.  122. 

To  be  available,  the  statute  roust  be  pleaded  or 
Interposed  as  a  bar  by  answer,  where  such  prac- 
tice prevails,  or  by  notice  under  the  general  Issue; 
and  the  proper  plea,  where  the  statute  is  inter- 
posed to  bar  an  action  upon  a  simple  contract,  is 
non  accrtvit  infra  sex  annos.  Parker  v.  Kane.  4 
Wis.  1, 65  Am.  Dec.  283:  Peck  v.  Cheney,  4  Wis.  240; 
Humphrey  v.  Persons,  23  Barb.  313;  Young  v.  E|>- 
person,  14  Tex.  618:  Tazewell  v.  Whittle,  13  Gratt. 
829;  Uarlin  y.  Stevenson,  £0  Iowa,  371:  Offutt  v. 
Hall,  1  Cranch.  C.  C  501:  The  Swallow,  Olcott,  834: 
Neale  v.  Walker,  1  Cranch,  C.  C.  67;  Mclver  v. 
Moore,  1  Cranch,  C.  C  90;  Gardner  v.  Lindo.  1 
Cranch.  C.  C.  78:  Rivers  v.  Washington,  84  Tex.  207; 
Kobbins  v.  Harvey.  5  Conn.  C3^j;  Pcirram  v.  Stoltz, 
67  N.  C.  144;  Wisecarver  v.  Kincald,  83  Ha.  100:  Par- 
ker  V.  Irvin.  47  Ga.405:  Kobinson  v.  Allen,  87 Iowa, 
27;  Tarbox  v.  Adams  County  Suprj.  81  Wis.  668. 

In  New  York,  under  the  code,  the  statute  must 
be  set  up  by  way  of  answer.    Sands  v.  St.  John,  86 
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Barb.  628;  fiihin  v.  Bihin,  17  Abb.  Pr.  19;  Ootioa  r. 
Maurer,  3  Hun,  552. 

And  the  plaintiff  cannot  avail  himself  of  the  mat- 
nte  against  a  counterclaim  unless  be  applMs  itaa 
statute  thereto.    Clinton  v.  Bddy,  1  Lans.  6L 

In  all  oases  unless  otherwise  provided  by  statute 
the  statute  of  limitations  must  be  specially  pfeadrt. 
or  it  is  treated  aa  waived,  borders  v.  Murphv.  Tl 
111.  81;  Hitchcock  v.  Harrington,  6  Johns.  90.  » 
Am.  Dec.  229:  Sears  v.  Shafer,  6  N.  Y.  988;  Fkirduld 
V.  Case.  24  Wend.  3S1;  Boggs  v.  Bard,  2  Kawle.  HC; 
Heath  v.  Page,  48  Pa.  180;  Gulick  v.  Loder,  IS  X. 
J.  L.68.  28  Am.  Dec  7U. 

And  when  the  statute  is  pleaded,  the  nlaterir 
must  reply  specially.  Webster  v.  NewioH  41  Pi. 
482,  82  Am.  Doc  487;  Brand  v.  Loo? street.  4  N.  J. 
L.  326;  Crosby  v.  Stone,  8  N.  J.  L.  £42. 

In  Minnesota  and  Arkansas  the  ftrntutc  n]t!«t  he 
pleaded  unless  the  complaint  nn  ita  i:<o'  i  c^rr 
shows  that  it  has  run.  Daxenn  >r  \.  SLon.  IT 
Minn.  24:  McGehee  v.  Black  well.  28  Ark  :: 

In  North  Carolina,  advantage  or  U  e  <:!:Mitc  i^a- 
not  be  taken  by  demurrer,  but  must !  c  sn  up  t» 
the  answer.  Green  ▼.  North  Oaroltoa  B.  Cu.  73  N. 
C.624. 

Striking  out  of  a  declaratloo  allegatiorai  nf  a 
special  contract  to  cure  plaintiff,  and  leavlntr  tt  aa 
a  declaration  on  an  implied  contract  of  a  pb]r$tciaa 
to  use  ordinary  skill,  does  not  change  the  oaturv  <if 
the  action  so  as  to  let  in  the  defense  of  the  ttaiiit* 
of  limitations  against  the  amended  deciarvtAno.  if 
the  original  action  was  brought  in  timei  Kabav. 
Browntleld,  11  L.  R.  A.  TOO.  84  W.  Va.  SSL 

Amendmenta  to  a  petition  are  always  proper,  m 
against  the  statute  of  Umitationa*  when  do  &e« 
cause  of  action  is  iotroduoed,  although  tbeongtoat 
petition  embraced  the  claim  only  by  gcsmi  tU^ 
gatlons.    Buck  v.  United  States.  KCt.Cl.iaOi 

Where  In  an  action  for  slander  tbeoaweof  s»> 
tion  alleged  in  the  first  complaint  waa  barred,  tba 
words  having  been  uttered  more  than  six  sootta 
before  the  summons  was  issued,  a  new  and  difdo^ 
cause  of  action  set  forth  in  an  amended  coaptatov 
for  words  uttered  within  six  months  of  the  naotaff 
of  the  summons,  but  more  than  eighteen  Bootta 
l)efore  the  filing  of  the  amended  oomplalnt  mart 
l>e  treated  as  if  the  filing  of  the  amended  c^naptiiat 
was  the  t)eginning  of  the  action,  and  is  bamd  tf 
N.  C.  Code,  •  157.    Hester  v.  Mullen,  WT  N.  C.  3t 

Where  a  defective  indictment  is  nol  pmMA.1  or  4»> 
mifsed  with  consent  of  the  court,  an  tnroraanoa 
filed  chnrging  defendant  with  the  mm**  offensecca* 
tinues  the  legal  proceedings,  and  the  sutute  «f 
limitations  docs  not  run  until  the  termtnatioo  of 
the  prnsecutloa.    Stare  v.  Child.  44  Kan.  491 

The  substitution  of  the  party  having  the  Ivm* 
right  to  sue  for  a  party  Improperly  named  as  pta«* 
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Su  tern  nt  by  Jfr.  JuUice  White: 
Or  the  '2oih  of  September,  1885.  Otto  Wyler, 
the  *  efejdant  in  error,  sued  the  Union  Pacific 
Rai  /way  Company,  plaintiff  in  error,  in  the 
cirrait  court  of  Jackson  county,  state  of  Ails- 
6ruriv  to  recover  damages  for  a  personal  in  jury. 
1  he  petition  alleged  that  in  April.  1883,  and 
for  a  long  time  pnor  thereto,  he  was  employed 
by  the  defendant  at  Wyandotte,  Kansas,  in  re- 
l»iring  locomotives  and  engines;  that  at  the 
^ate  stated  the  corporation  had  in  its  employ 
other  men  beside  himself,  among  whom  was 
one  Charles  B.  Kline,  who  at  that  time  "was 
wholly  incompetent  and  unfit  for  the  position 
which  he  occupied,  and  the  work  he  per- 
formed; that  said  incompetency  was  wholly 
unknown  to  plaintiff  at  said  time,  though  well 
known  to  defendant,  and  defendant  negli- 
gently and  wrongfully  kept  and  retained  said 


Cline  in  its  employ  with  full  knowledge  of  his 
incompetency;  that  at  said  time  and  place 
plaintiff,  at  the  request  of  defendant,  and  in 
the  ordinary  course  of  his  employment,  was 
enga^  in  repairing  a  fire  box  in  one  of  defend- 
ant's locomotives;  that  *on  this  particuIar[28G 
occasion  plaintiff  was,  at  the  request  of  de- 
fendant, assisted  in  said  work  by  said  Kline; 
that  plaintiff  and  said  Kline  whilst  so  engaged 
in  repairing  said  fire  box  of  said  locomotive 
were  in  the  act  of  lifting  and  placing  in  posi- 
tion the  fire  dump  belonging  thereto  (which 
was  a  part  of  their  said  business  and  employ- 
ment) said  dump  being  made  of  iron  and  of 
great  weight;  that  while  engaged  in  such 
business,  and  without  fault  on  the  part  of  the 
plaintiff,  and  through  the  negligence  and  mis- 
management of  defendant  in  *  retdining  and 
employing  Uie  said  Kline,  after  knowing  his 


tiff  is  not  the  oommeDcement  of  a  new  aotion,  and 
relates  back  to  as  to  prevent  a  bar  by  limitation. 
Lilly  V.  Tobbein,  108  Mo.  477. 

A  suit  to  enforce  a  tax  bill  against  property  of  a 
fnarried  woman  is  commenced  within  two  years, 
when  It  Is  brought  airainst  her  alone  within  two 
years,  although  a  Judgment  rendered  therein  is  set 
-aside  and  an  amendment  Joining  her  husband  as  de- 
fendant is  tiled  after  that  time.  Smith  v.  Boese.  3D 
Ho.  App.  1& 

The  statute  of  limitations  does  not  apply  to  pro- 
'Ceedlngs  in  an  action  once  duly  oommenced.  Haw- 
ley  V.  Wbalen,  64  Hun,  55C. 

The  running  of  the  statute  of  limitations  against 
•obligatiOkJi  for  the  payment  of  money  is  not  sus- 
pended by  a  Judgment  of  replevin  in  favor  of  the 
Tnaker  against  the  holder  therefor,  which  is  after- 
wards reversed.  Best  v.  Davis  Sewing  Biaoh.  Ck>.  47 
J«.  Y.  8.  R.85:«. 

An  amendment  merely  in  the  name  of  the  plain- 
tiff In  an  action  commenced  before  the  eipiration 
of  the  statute  of  limitations  does  not  allow  the  stat- 
ute to  take  effect.  Bray  v.  Creekmore,  100  N.  C 
VL 

The  withdrawal  of  an  amended  petition  and  the 
adoption  of  a  petition  previously  filed  does  not  al- 
low the  bar  of  the  statute  of  limitations  to  take  ef- 
fect as  to  a  cause  of  action  alleged  in  both  peti- 
ttons,  although  the  full  statutory  period  expired 
before  the  readoption.    Mayer  v.  Walker.  83  Tex. 

A  statutory  limitation  for  the  commencement  of 
4IO  action  does  not  prevent  the  petition  or  complaint 
irom  being  amended  after  the  expiration  thereof, 
whore  no  independent  cause  of  action  is  introduced 
by  the  amendment.  Texas  &  P.  B.  Ca  ▼•  Ck>x,  145 
U.  S.  503  (36:  820). 

The  filing  of  an  amended  complaint  for  slander 
setting  forth  different  words,  but  nmking  substan- 
tially the  same  charge  as  those  originally  sued  on 
will  not  let  in  the  bar  of  the  statute  of  limitations, 
which  bad  not  become  oomplete  when  the  action 
was  brought.    Smullen  v.  Phillips.  02  Cal.  408. 

An  amendment  to  a  complaint  for  damages  from 
"the  sale  of  a  worthless  horse  to  plaintiffs,  who  were 
induced  to  buy  by  wrongful  statements,  by  adding 
4U1  allegation  that  such  statements  included  an  ex- 
press warranty,  does  not  so  change  the  cause  of  ac- 
tioo  as  to  allow  the  operation  of  the  statute  of  limi- 
tations after  the  commencement  of  the  aotion. 
Culp  V.  Steerc,  47  Kan.  746. 

An  amendment  in  an  action  by  a  wife  against  a 
raiirond  company  for  the  killing  of  her  husband, 
•an  employe,  to  a  petition  alleging  incompetency  of 
the  engineer  of  the  train,  by  the  omission  of  such 
allegation  and  <*lnimiog  solely  on  the  ground  of  the 
negligence  of  the  engineer  and  that  he  was  not  u 
coaervant  of  the  decuaaed.  statw  a  new  ciaumi  of  ac- 
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tion  which  will  not  relate  back  to  the  filtug  of  the 
original  petition  so  as  to  avoid  the  bar  of  the  stat* 
ute  of  limitations.  Smith  v.  Missouri  Pac.  R.  Ck>. 
50  Fed.  Kep.  760. 

In  an  action  upon  a  note  a  supplemental  com- 
plaint setting  up  a  cause  of  kction  on  the  original 
indebtedness  represented  by  the  note  and  seeking 
to  foreclose  a  mortgage  to  secure  such  indebted- 
ness, does  not  allege  a  new  cause  of  action  so  as  to 
make  the  running  of  the  statute  of  limitations 
since  the  filing  of  the  original  complaint  availably 
Bryce  v.  Biassey,  35  S.  C.  127. 

The  period  of  limitations  must  be  computed  up 
to  the  filing  of  an  amendment  where  it  introduces 
a  new  claim  not  before  asserted  in  the  action. 
Baker  v.  Missouri  Pac  R.  Co.  34  Mo.  App.  08. 

An  amendment  to  correct  a  mistake  in  the  name 
of  the  defendant  does  not  constitute  the  bringing 
of  a  new  suit  which  will  be  barred  if  the  original 
cause  of  action  would  then  be  barred  if  not  pre- 
viously brought.  Pennsylvania  Co.  v.  Sloan,  24  lU. 
App.  48,  affirmed  in  125  DL  72. 

An  additional  count  in  which  the  plaintiff^s  cause 
of  action  is  merely  restated  is  not  a  new  cause  of 
action  within  such  rule.  Blanchard  v.  I^ke  Shuro 
&  M.  S.  R.  Co.  27  HI.  App.  22,  affirmed  in  126  111.  416. 

An  amendment  altering  the  description  of  a  note 
sued  on,  merely  as  to  the  amount,  does  not  set  up  a 
new  cause  of  action  which  will  be  barred  because 
the  original  action  would  then  have  be^n  barred. 
Tribby  v.  Wokee.  74  Tex.  142. 

Amending  a  complaint  to  show  that  plaintiff  had 
become  the  sole  owner  of  a  cause  of  action  origi- 
nally belonging  to  him  and  another  Jointly  doc3  not 
alter  bis  position  under  the  statute  of  limitations. 
Sublett  v.  Hodges.  88  Ala.  401. 

Where  an  original  petition  charged  the  defend- 
ant with  the  wrongful  removal  of  partition  fence 
made  such  by  statute,  without  giving  the  statutory 
notice,  an  amended  petition  based  upon  the  wrong- 
ful removal  of  the  division  fence,  which  existed  by 
permission  and  consent  of  defendant,  without  giv- 
ing reasonable  notice,  is  not  an  amendment  to  the 
first,  but  a  substitute  for  it,  and  not  saved  from  the 
statute  of  limitations  by  the  onginaL  Sims  v. 
Field,24Mo.  App.  557. 

In  an  action  against  an  administrator  on  a  note 
made  by  his  intestate,  in  which  the  petition  fsflsto 
allege  that  the  note  was  made  for  a  valuable  con- 
sideration, the  precise  date  of  the  transfer,  and 
that  plaintiff  is  still  the  owner,  an  amendment  to 
cure  these  delects  by  formal  allegations  does  not 
set  up  a  new  cau90  of  action,  the  action  is  not 
barred  by  the  limitation  prescribed  by  the  statute 
In  8uch  cases.    Tolbcr  v.  McBrlde.  75  Tex.  05. 

Wnere  an  original  petition  based  the  cause  of  ac- 
tion on  tlie  construction  of  a  railroad  embuuk- 
mcut,  an  amended  petition  which  sets  up  a  cause  of 
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incompetency,  tlie  said  heavy  iron  dump  was 
carelessly  and  negligently  thrown  down  and 
let  fall  against  the  plaintiff."  by  reason  of 
which  he  was  injured  and  damaged  to  the  ex- 
tent of  $25,000,  for  which  Judgment  was 
asked. 

In  October,  1885,  the  defendant  filed  a  gen- 
eral denial,  and  on  the  16th  of  November, 
1885,  removed  the  cause  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District 
of  Missouri.  On  the  18th  of  November,  1886, 
an  amended  answer  was  filed,  averring  that 
the  plaintiff's  injury  resulted  from  bis  own 
negligence,  and  pleading  in  bar  of  the  action  a 
limitation  of  two  years   under  the  laws  of 


the   state  of   Kansas.      Oo  the  3d  of  No- 
vember,  1887,    the    plaintiff  replied   to   the 
amended  answer  denying  the  charge  of  negli- 
gence, and    demurred    to   the    tMrd    clause 
thereof,  which  pleaded  the  ELansas  statute  of 
limitations.     On  the  5th  of   January,  1868. 
the  demurrer  to  the  defendant's  answer  was 
submitted  to  the  court.    On  the  2dd  of  Miv 
the  defendant  amended  his  answer  by  inserting 
in  the  the  third  clause,  which  set  out  the  itat 
ute  of  limitations  of  Kansas,  the  STermeot 
that  both  parties  were  residents  of  that  state 
at  the  time  of  the  accident  and  had  continned 
so  up  to  that  date.    This  amendment  was  con- 
sented to  by  counsel,  on  condition  that  the  de- 


actlon  k>a8ed  on  the  construction  of  a  bridge  will 
not  relate  back  to  the  beginning  of  tbe  suit,  so  as 
to  prevent  the  running  of  tbe  statute  ot  limitations 
in  tbe  meantime.  Buntln  v.  Chicago,  R.  L  ft  P.  B. 
Go.  41  Fed.  Rep.  744. 

Tbe  fact  tbat  the  declaration  in  an  action  against 
a  railroad  company  to  recover  tbe  value  of  leased 
cars  was  amended  after  tbe  cause  of  action  was 
barred  as  to  one  of  tbe  cars,  so  as  to  include  such 
car,  did  not  have  the  effect  to  revive  tbe  claim  as 
to  eaid  car.  Peoria  &  P.  U.  U.  Ck>.  v.  United  States 
Rolling  Stock  Co.  28  111.  App.  79. 

Id  an  action  for  breach  of  an  agreement  to  give 
plalntiil  employment.  In  which  the  original  petition 
alleged  tbat  defendant  agreed  to  give  employment 
for  wbatever  length  of  time  plaintiff  should  desire 
it,  on  amended  petition  alleging  tbat  defendant 
promised  emplojrment  for  plaiotiff^s  natural  life 
sets  up  a  different  contract,  as  to  which  tbe  statute 
of  limitations  is  not  interrupted  by  tbe  commence- 
ment of  the  suit.  East  Line  ft  R.  H.  U.  Co.  v.  Scott, 
75  Tei.  84, 41  Am.  ft  Eng.  R.  Oas.  890. 

An  amendment  to  a  declaration,  charging  a  com- 
mon law  liability  or  implied  contract  obligation  to 
repay  money  obtained  by  wrongful  overcharges, 
states  a  new  cause  of  action  within  the  rule  as  to 
tbe  ptatute  of  Umitatinne,  where  the  original 
counts  sought  to  recover  treble  damages  as  a  stat- 
utory penalty.  Chicago,  B.  ft  Q.  R.  Co.  v.  Jones,  24 
L.R.  A.141.14PTlLa61. 

A  change  in  the  form  of  a  petition  from  one  of 
*^artition"  to  one  for  ^^trespaas  to  try  title  and 
partition**  is  not  such  a  change  as  will  prevent  the 
first  from  f topping  the  running  of  the  statute  of 
limitations.    Bailey  v.  Laws.  8  Tex.  Civ.  App.  6S9. 

The  statute  of  limitations  cannot  t)e  pleaded  to 
an  amendment  which  merely  varies  tbe  descriptive 
allegations  of  matter  alleged  by  way  of  induce- 
ment, if  it  could  not  have  been  pleaded  to  the 
original  complaint.  Western  U.  Teleg.  Co.  v.  Way, 
88  Ala.  542. 

Wbere  a  declaration  is  not  totally  defective  by 
reason  of  failure  to  state  a  cause  of  action  an 
amendment  stating  tbe  same  cause  of  action  is  ref- 
erable to  tbe  date  of  tbe  institution  of  tbe  suit  in 
respect  to  the  statute  of  limitations.  LewJs  v. 
Washington  ft  O.  B.  Co.  6  Mackey,  660, 10  Wash.  L. 
Rep.  800. 

Tbe  statute  of  limitations  has  no  appplicatlon  to 
a  supplemental  bill  settkig  up  strictly  new  matter, 
arising  after  the  filing  of  the  original  bill,  in  sup- 
port of  the  relief  therein  prayed  for.  Jenkins  v. 
International  Banlcof  Chicago,  mu.  8. 484  (82: 189). 

A  petition  seeking  tbe  cancellMtion  of  tbe  deed 
filed  within  tbe  time  allowed  for  actions  for  fraud, 
may  be  amended  after  tbe  expiration  thereof,  so  as 
to  recover  the  balance  of  tbe  purchase  price  of  tbe 
timber  which  bad  been  cut  and  removed.  Bland  v. 
Kittinger,  10  Ky.  L.  Rep.  417. 

Wbere  a  suit  was  brought  originally  to  quiet  title 
claimed  under  a  tax  deed,  and  a  supplementary 
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petition  counts  upon  a  different  deed  tbe  com- 
mencement of  an  action  on  tbe  latter  cannot  relate^ 
back  to  tbe  beginning  of  tbe  original  aotloo. 
Hintrager  v.  Nightingale,  80  Fed.  Rep.  817. 

An  amended  complaint  in  an  action  agaioit  a 
railroad  company  for  damages  for  personal  tnjorto 
caused,  as  stated  in  the  original  complaint  by  tbe- 
defendant's  locomotive  throwing  a  cow  agalost 
plain tiff,the  amendment  alleging  that  the  traio  wm 
running  at  a  reckless  and  unusual  rate  of  speed., 
and  that  the  engineer  failed  to  keep  a  proper  look- 
out—does not  introduce  a  new  cause  of  actloB  to 
which  the  statute  of  limitationa  can  be  pleaded. 
Alabama  G.  8.  R.  Co.  v.  Chapman,  88  Ala.  4S8. 

Wbere  a  complaint  charges  that  plaintiff  waa 
wrongfully  expelled  from  a  railroad  car,  ai» 
amended  complaint,  after  tbe  expiration  of  the 
statutory  period,  charging  the  expulsion  to  hare 
been  with  unnecessary  force,  does  not  state  a  oe« 
cause  of  action  which  is  barred,  but  relates  back  to 
the  commencement  of  tbe  action.  Chicago,  St  L. 
ft  P.  R.  Co.  V.  Bills,  118  Ind.  221, 6  By.  ft  Corp.  U  J. 
62L 

Where  the  plaintiff  in  a  real  action  omHs  to  dfr* 
scribe  in  bis  petition  all  the  lands  detained  froa 
him  by  tbe  defendant,  he  cannot  by  an  aoieodiDeot 
to  bis  petition,  made  after  tbe  statute  of  Itmitatloos 
has  run  as  to  tbe  land  omitted,  include  such  osBtttsd 
land,  and  have  the  amendment  relate  to  the  flttng 
ot  the  petition,  so  as  to  defeat  the  plea  of  the  stat- 
ute as  to  the  lands  broughtin  by  the  ameodneot. 
Hills  V.  Lud  wig,  48  Ohio  St.  373, 21  Ohio  L.  J.  3tt. 

An  action  commenced  against  a  oompany  as  a 
corporation  cannot  be  sustained  on  an  ameodnMot. 
after  tbe  statute  of  limitations  haa  run,  aUeging 
that  the  company  was  a  partnership,  instead  of  a 
corporation,  and  substituting  the  individual  part- 
ners as  defendants.  Leatherman  v.  Ttanea  Cow  1 1* 
R.  A.  824, 88  Ey.  291, 10  Ky.  L.  Rep.  890. 

Tbe  lapse  of  time  cannot  be  relied  oo  to  tar  a 
suit  in  equity  to  reform  a  policy  of  InanraDoe, 
which  is  auxiliary  to  an  action  already  comineoood 
at  law  upon  tbe  policy,  if  the  latter  was  broafM 
within  the  time  llnuted.  Rosenbaum  v.  Oonnctl 
Bluirs  Ins.  Co.  8  L.  R.  A.  189. 87  Fed.  Bap.  TM. 

The  statute  of  limitations  upon  a  reoeval  ncie  a 
not  interrupted  by  the  bringing  of  an  aotioQ  upon 
the  original  note,  which  was  cancelled  wbtothe 
former  was  given;  and  recovery  tbereoo  Is  barrtd. 
where  an  amended  petition  setting  it  up  la  not  flkd 
until  the  expiration  of  the  statutory  potod.  Moa- 
tague  v.  Bell,  14  Ky.  L.  Hep.  890. 

Tbe  filing  of  an  amended  deolaratloa  settiof  oat 
a  number  of  libelous  publieatiODa  tn  separsw 
counts,  after  the  sustaining  of  a  demurrer  to  tbt 
original  declaration  because  it  sets  them  all  forU 
m  one  count,  is  not  tbe  commencement  of  a  ot* 
action,  and  none  of  tbe  pubUcaUons  will  be  bam4 
by  tbe  statute  of  limitations.  If  not  barred  st  tfes 
time  of  tbe  filing  of  the  original  deoJaratton.  Bss* 
dall  V.  Gartner,  90  If  ioh.  28^ 
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mnrrer  which  had  been  filed  to  the  first 
tmended  answer  should  be  considered  as 
pleaded  against  the  last  answer,  and  ihat  it  be 
submitted.  The  court  sustained  the  demurrer 
to  so  miiq^  of  the  answer  as^set  up  by  the  bar 
of  the  Kansas  statute. 

Thereupon  consent  was  filed  that  the  defend- 
ant should  withdraw  its  answer  and  be  at  liber* 
287]ty  to  demur  to  the  petition.  *A  general 
demurrer  was  then  filed.  This  demurrer  was 
sustained,  with  leave  to  amend  instanter.  On 
October  30, 1888,  the  plaintiff  filed  an  amended 
petitioD,  in  which  he  reiterated  his  original 
averments,  and  added  thereto  the  charge  that 
his  injury  resulted  from  '*the  ne^li/^ence  and 
mismanagement  of  the  defendant,  its  agents 
and  employes,  and  in  consequence  of  the  neg- 
ligence and  mismanagement  of  said  Kline." 
On  the  2d  day  of  November,  1888,  by  consent 
of  counsel,  plaintiff  filed  a  second  amended 
petition.  This  restated  the  averments  of  the 
first  amended  petition,  except  that  it  eliminated 
the  charge  of  iDcompetency  on  the  part  of 
Kline,  and  the  averment  of  knowledge  of  such 
incompetency  in  the  defendant,  and  rested  the 
cause  of  action  exclusively  upon  the  negli- 
gence of  Kline,  as  a  fellow-servant  of  the  plain- 
tiff, averring  that  the  corporation  was  liable  to 
plaintiff  for  injury  stiffered  by  him  through 
the  negligence  of  a  fellow  servant,  for  the  rea- 
son that  a  right  of  action  was  given  in  such 
case  by  the  law  of  Kansas,  where  the  accident 
occurred.  The  language  of  the  petition  is  as 
follows:  '*That  by  reason  of  the  premises  [the 
negligence  above  stated]  the  plaintiff  had  and 
haa  a  cause  of  action  against  the  defendant  un- 
der and  by  virtue  of  the  law  of  Kansas  in 
such  cases  made  and  provided  in  section  1, 
chapter  98,  Laws  of  Kansas  of  1874." 

On  the  8d  of  November,  1888.  the  defendant 
answered  the  amended  petition,  first,  by  con- 
fessing that  the  plaintiff  was  in  its  employ, 
and  fulmittlng  the  existence  of  the  Kansas 
statute;  secondly,  by  claiming  that  the  injury 
suffered  was  brou^rht  about  through  the  plain- 
tiff's own  fault;  tbirdlv,  by  asserting  that  both 
parties  were  citizens  of  the  state  of  Kansas  at 
the  time  the  accident  occurred,  and  had  been 
so  ever  since,  and  hence,  the  right  to  recover 
was  barred  by  the  limitation  of  two  years  cre- 
ated by  the  Kansas  law;  and.  fourthly,  claim- 
ing that,  as  the  cause  of  action  alleged  in  the 
second  amended  petition  was  wholly  different 
from  that  averred  in  the  original  and  the  first 
amended  petition,  the  same  was  barred  by  a 
limitation  of  five  years  created  by  the  laws  of 
the  state  of  Missouri. 

On  the  4th  of  March.  1889,  leave  was  granted 
to  withdraw  the  foregoing  answer  and  to  file  a 
288]  demurrer.  On  the  next  *day  the  par- 
ties appeared  in  open  court,  and  a  new 
amended  answer  was  filed.  This  averred,  in 
somewhat  different  phraseology,  the  defenses 
already  stated,  and  added  a  new  one,  namely, 
want  of  jurisdiction.  To  the  third  ground  of 
this  answer,  plaintiff  demurred,  and  to  the 
second  ground  he  filed  a  general  denial.  His 
demurrer  was  sustained  on  March  6.  On  the 
issues  thus  made  up  the  case  was  twice  tried 
and  the  jury  failed  to  agree.  In  September. 
J891«  the  case  was  tried  for  the  third  time,  and 
resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
$10,000.    After  motions  for  a  new  trial  and  in 
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arrest  of  judgment  had  been  overruled,  tlM 
case  was  brought  here  by  error. 

Mes»r$.  A*  A.  Hoehlinsr*  Jr.,  Samuel 
Shellabarffer^  Hairy  Hubbard,  John  F,  Dil- 
lon, Jeremia/i  M.  Wilaon,  and  JoAn  W,  Beebe, 
for  plaintiff  in  error: 

The  amended  petition  was  filed  in  the  Fed- 
eral court  over  five  years  after  plaintiff's  cause 
of  action  accrued.  It  states  an  entirely  differ* 
ent  cause  of  action  from  that  set  forth  in  the 
original  petition,  and  such  cause  of  action  was 
barred  attbe  time  of  filing  the  amended  peti- 
tion, both  by  the  statutes  of  Kansas  and  Mis- 
souri. 

Holmei  v.  Trout.  83  U.  8.  7  Pet.  171  (8:647); 
MiUer  v.  Melntyre,  81  U.  8.  6  Pet.  61  (8: 320); 
Sieard  v.  Davis,  81  U.  8  6  Pet.  140  (8:  848); 
Hewitt  V.  Penvsylcania  Steel  Co.  24  Fed.  Rep. 
870:  French  v.  Stewart,  89  U.  8.  22  Wall.  24(1 
(22:  856);  People  v.  Kalamazoo  Circuit  Judge, 
85  Mich.  227;  MeeksY.  Southern  Pae,  R  Co. 
61  Cal.  149;  Palmer  v.  Southern  Exp,  Co,  5!» 
Ga.  240;  Phelps  v.  lUinois  Cent.  R.  Co.  94  111. 
648;  Buel  v.  St.  Louie  Transfer  Co.  45  Mo.  563. 

Messrs.  W.  Hallett  Phillips,  Thomas  P. 
Fenlon,  T.  W.  Jenkins  and  W.  C.  Wells,  for  de- 
fendant in  error: 

No  new  cause  of  action  was  alleged  in  the 
amended  petition.  It  cannot  be  considered  as 
a  new  suit.  The  reference  to  the  statute  of 
Kansas  did  not  make  a  new  cause  of  action, 
but  only  particularly  set  forth  the  {(rounds  upon 
which  liability  was  sought  to  be  established. 

Cfiamberlain  v.  Mensing,  51  Fed.  Rep.  511; 
Smith  V.  Missouri  Pae.  E.  Co.  66  Fed.  Rep. 
458;  Atlanta  db  P,  B.  Co.  v.  JAiird,  58  Fed, 
Rep.  760. 

The  construction  placed  upon  the  statute  br 
the  supreme  court  of  Kansas  clearly  shows  this 
case  falls  within  it. 

Union  Pae.  E.  Co.  v.  Harris,  83  Kan.  416; 
Atchison^  T.db8.F.B,Oo.  v.  KoehXer,  87  Kan. 
468. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

It  was  claimed  at  bar  that  the  demurrer  filed, 
instead  of  being  to  the  last  answer,  was  to  the 
first  amended  answer,  and  therefore  that  it 
was  addressed  to  the  third  ground  therein  set 
out,  that  is  to  say,  the  plea  of  limitation  under 
the  Kansas  statute,  and  that  the  general  denial, 
instead  of  being  addressed  to  the  second  ground 
in  the  last  amended  answer,  applied  to  the  sec- 
ond ground  in  the  first  amended  answer, 
which  averred  negligence  on  the  part  of  tbe 
plaiDtiff.  The  record  does  not  support  this 
contention,  although  it  indicates  that  the 
pleader  intended  that  the  demurrer  and  the  de- 
nial should  have  that  effect,  but  mistakenly 
applied  them  to  the  last  amended  answer.  The 
controversy  on  this  point,  however,  is  imma- 
terial in  the  view  of  the  conclusions  which  we 
have  reached. 

The  statute  law  of  Kansas  provides  as  fol- 
lows: 

"Every  railroad  companv  organized  or  doinjr 
business  in  this  state  *sball  be  liable  for[28v 
all  damages  done  to  any  employe  of  such  com- 
pany in  consequence  of  any  negligence  of  its 
acents,  or  by  any  mismanagement  of  its  en- 
gineers or  other  employes  to  any  person  sus- 

987 


2^-291 


SXTPBEHE  COCTBT  OF  THB  UnTTSD  STATES. 


OCT.TBSM, 


tainiDg  damage."  Laws  of  Kansas,  1874,  chap. 

•«3.  §1. 

The  occurrence  for  which  the  plaintiff  seeks 
1o  recover  dnmages  happened  in  the  state  of 
Kansas  in  April,  1883.  The  first  petition  was 
:filcd  in  the  state  court  of  Missouri  on  Septem- 
^r  25»  1885,  that  is  to  say,  two  years  and  five 
months  after  the  injury.  Actions  for  damages 
for  personal  injury,  not  arising  from  contract, 
are  barred  by  the  general  law  of  Kansas  after 
a  period  of  two  years.  General  Statutes  of 
Kansas,  1868,  art.  8,  chap.  80.  The  first 
amended  petition  was  filed  October  30,  1888, 
and  the  second  amended  petition  November  2, 
1888.  At  least  five  years  und  six  months  there- 
fore intervened  between  tne  occurrence  which 
<^used  the  damage  and  the  filing  of  tbe  second 
amended  petition.  The  statute  law  of  Mis- 
souri bars  actions  on  account  of  personal  in- 
jury in  five  years.  Rev.  Stat.  (Mo.)  1889,  vol. 
2,  §S  677^-6776.  The  question  of  the  opera- 
tion of  the  statutes  of  limitation  of  Kansas  and 
Missouri,  upon  tbe  right  of  action  here  as- 
serted, lies,  therefore,  at  the  very  threshold  of 
the  case.  It  is  an  elementary  rule  that  limita- 
tions are  governed  by  the  law  of  the  forum, 
and  not  by  the  law  of  the  place  where  the 
event  happened,  which  gave  rise  to  the  suit. 
This  is  not  denied,  but  it  is  argued  that  the 
Kansas  statute  operates  in  this  case  as  a  bar  to 
tbe  action  in  the  court  of  Missouri,  because  of 
circumstances  \vhich  make  the  case  an  excep- 
tion to  this  general  rule.  It  is  also  contended 
that  the  five-year  limitation  of  the  law  of  Mis- 
souri bars  the  action,  and  this  proposition  is 
based  upon  the  claim  that  the  second  amended 
petition  propounded  an  entirely  new  and  dis- 
tinct cause  of  action. 

Before  considering  the  limitation  which  it  is 
asserted  results  from  tbe  Kansas  statute,  we 
will  determine  whether  the  action  is  barred  by 
the  law  of  Missouri,  because  if  so.  it  will  be 
unnecessary  to  decide  whether  tbe  Kansas  stat- 
ute has  an  extraterritorial  effect.  The  decis- 
ion as  to  the  application  of  the  Missouri  law 
involves,  first,  tbe  ascertainment  of  whether 
the  amended  petition  presented  a  new  cause  of 
290]action.  The  *legal  principles  by  which 
this  question  must  be  solved  are  those  which 
belong  to  tbe  law  of  departure,  since  the  rules 
which  govern  this  subject  afford  tbe  true  cri- 
terion by  which  to  aetermine  the  question 
whether  there  is  a  new  cause  of  action  in  case 
of  an  amendment.  In  many  of  the  states 
which  have  adopted  the  code  system  great  lat- 
itu'le  has  been  allowed  in  regard  to  amend- 
ment; but  even  in  those  states  it  is  held  that 
the  question  of  what  constitutes  a  departure  in 
an  amended  pleading  is  nevertheless  to  be  de- 
termined by  the  rules  of  common  law,  which 
thus  furnish  the  test  for  asceitainiog  whether 
a  given  amendment  presents  a  new  cause  of 
action  even  although  it  be  permissible  to  ad- 
vance such  new  cause,  by  way  of  an  amend- 
ment. 

Coke  upon  Littleton,  804a,  says: 

**When  a  man  in  his  former  plea  plendeth 
an  estate  made  by  the  common  law,  in  the 
second  plea  regularly  be  shall  not  make  it 
fTOod  by  an  net  of  Parliamout.  So  when  in  h\> 
former  plea  l»o  intituleih  himselfe  .i;cnerall.v 
by  the  common  law,  in  his  second  plea  he 
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shall  not  enable  himselfe  by  a  custome,  bat 
should  have  pleaded  it  first." 

Comyn's  Digest,  "Pleader^  (P.  8)  states  tike 
same  rule,  and  gives  the  following  illustratioos 
of  departure: 

**In  debt- on  bond  by  sheriff  against  bit 
bailiff  to  pay  him  20d.  for  every  defendaofa 
name  in  every  warrant  in  mesne  process,  de- 
fendant pleads  he  had  paid  it,  plaintiff  repHrs 
that  he  had  not  paid  it  for  A;  defendant  re- 
joins Stat.  23  H.  6,  and  8  O.  it  is  a  departure, 
for  pleading  he  has  paid,  and  rejoining  be 
ought  not  to  pay;  and  for  pleading  commoo 
law  plea,  and  rejoining  a  statute.  BaUanUne 
V.  Irtoin,  Michaelmus,  4  Qeo.  2,  C.  B.  Fortes. 
868. 

*'8o,  if  a  man  avows,  for  that  A  being  wtivfd 
in  fee  granted  to  him  a  rent,  and  the  defeud 
ant  pleads,  nothing  in  the  tenements  at  tbe 
time  of  the  grant,  and  tbe  plaintiff  rejoins  tbjt 
A  was  cestui/  que  u$e  in  fee,  which  use  is  now 
executed  by  the  statute  of  uses;  this  is  a  de^ 
parture."    PI.  Com.  1056. 

1  Chittj  on  Pleading,  ppi  674,  675,  states 
the  principle  as  follows: 

*'A  departure  may  be  either  in  the  substance 
of  the  action  or  defense,  or  the  law  on  wbicb  it 
is  founded:  as  if  a  ^declaration  be  fouDd[291 
ed  on  the  common  law,  and  tbe  replicatioo  at- 
tempt to  maintain  it  by  a  special  costom,  or 
act  of  Parliament" 

Stephen  on  Pleading,  pp.  418,  414,  thus  elu- 
cidates the  point: 

"These,  it  will  be  observed,  are  cases  is 
which  the  party  deserts  the  ground,  in  poipt 
of  fact,  that  be  had  first  taken.  But  it  is  atsu 
a  departure,  if  he  puts  the  same  facts  oo  « 
new  ground  in  point  of  law;  as  if  he  rHift  os 
tbe  effect  of  the  common  law,  in  bis  dcclai- 
tions,  and  on  a  custom  in  bis  replicaiioa;  or 
on  tbe  effect  of  the  common  law  in  his  pin, 
and  a  statute  in  his  rejoinder." 

Grould  on  Pleadings,  pp.  428,  434,  sayt: 

'*When  the  matter,  first  alleged  as  tbe 
ground  of  action  or  defense,  is  pleaded  as  at 
common  law,  any  subsequent  pleading  bj  the 
same  party,  supporting  a  particular  custom,  ii 
a  departure." 

"Again,  a  declaration  or  plea,  assertio;  a 
right  at  common  law,  is  not  fortified  by  tbe 
subsequent  allegation  of  a  right  created  by 
statute.  If,  therefore,  to  an  action  of  treipaa, 
laid  in  common  form,  for  taking  the  (dainuff*! 
cattle,  the  defendant  justifies  the  takin«  of 
them  damage  feasant,  b?  distress;  and  tbe 
plaintiff  replies,  that  the  defendant  droretbea 
out  of  the  county  (which  is  not  actionable  by 
the  common  law,  though  made  so  by  tbe  Hat- 
ute  52  H.  8.  and  1  and  2  Ph.  «&  M.  c.  It  the 
replication  is  a  departure,  for  tbe  same  m^oa. 
as  in  the  last  case.  The  plaintiff  in  this  cue 
should  have  founded  bis  action  upon  ibeitat- 
utes." 

Sanders  on  Pleading  and  Evidence,  ppi  80i 
807,  thus  supports  these  authorities: 

"A  departure  in  pleading  19  said  to  be  wbca 
a  party  c^uits  or  departs  fmu.  tbe  OM  or  de 
Tense  which  he  hasfir^t  made  and  hn«  recourw 
10  another;  it  is  when  bis  replication  or  n- 
joinder  contains  matter  not  pursuant  to  ibe 
declaration  or  plea,  and  which  docs  not  lup- 
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port  and  fortify  it.  A  departure  may  be  either 
fai.tbe  substance  of  the  action  or  defense,  or 
the  law  on  which  it  is  founded." 

The  courts  have,  by  their  decisions,  made 
appHcaiion  of  these  principles  to  changes  in 
2022]tbe  facts  averred  or  law  relied  *on,tbus  il- 
lustrating the  rule  in  many  aspects.  Where  it 
was  first  alleged  in  an  action  for  libel  that  the 
defendant  had  attacked  the  solvency  of  the 
plaintiff,  and  by  amendment  that  he  had  as- 
flailed  the  plaintiff's  integrity  in  his  personal 
conduct  without  questioning  his  solvency,  this 
was  held  to  be  a  new  cause  of  action.  Mohr 
T.  LemU,  69  Ala.  180.  See  also  Smith  y. 
Smith,  45  Pa.  408,  where  the  same  rule  was 
applied  in  a  case  of  slander.  Where  a  party 
alleged  that  he  was  forcibly  ejected  from  a 
train,  and  then  by  amendment  averred  that  he 
was  misled  by  the  agents  of  the  corporation 
into  getting  out  at  a  wi^ong  station,  it  was  held 
to  be  a  new  cause  of  action.  Alabama  O,  S, 
IL  Co,  ▼.  Smith,  81  Ala.  229.  Where  a  party 
declared  upon  a  contract,  under  which  he 
claimed  as  assignee,  and  amended  so  as  to 
rest  on  a  contract  which  he  alleged  was  made 
directly  with  himself,  it  was  held  a  new  cause 
of  action.     Bigham  v.  Talbot,  63  Tex.  271. 

An  action  of  assumpsit  was  changed  by 
amendment  into  an  action  of  debt;  the  conclu- 
sion was  that  the  amendment  was  a  new  cause 
of  action.  Croffcrd  v.  Coihran,  2  Sneed,  492. 
At  common  law  no  action  lies  in  favor  of  one 
person  for  the  death  of  another;  a  statute  al- 
lowed such  an  action  to  be  brought  in  the  name 
of  a  personal  representative;  by  mistake  an  ac- 
tion of  this  kind  was  brought  in  the  name  of 
the  wife  of  a  person  who  had  been  killed;  it 
was  amended  so  as  to  make  the  personal  rep- 
resentative the  nominal  plaintiff;  held,  that  it 
was  a  new  cause  or  action.  Flatiey  t.  Mem- 
phis dt  C.  B,  Co.9  Heisk.  280.  A  party  filed 
a  bill  in  equity  against  a  corporation  without 
alleging  its  dissolution,  etc.,  and  that  he  was 
without  remedy  at  law;  after  he  amended  so 
as  to  insert  all  the  necessary  allegations  to  give 
equity  jurisdiction;  held.ihBi  this  also  was  a  new 
cause  of  action.  Dudley  v.  Price,  10  B.  Mon. 
84.  A  bill  was  filed  for  the  reconveyance  of 
land  only,  and  an  amendment  referred  to  cer- 
tain slaves;  ^f/icf,  the  allegations  concerning 
the  latter  were  another  cause.  Christmas  v. 
AfitcheU,  38  N.  C.  686. 

In  Georiria  the  doctrine  has  been  applied  to 
the  very  condition  of  the  pleadings  here  before 
OS.  There  the  court  said: 
293]  *•*  Whenever  a  suit  is  commenced  in  this 
state,  and  the  plaintiff  relies  for  his  right  of  ac- 
tion and  his  recovery  upon  a  foreign  statute,  he 
must  plead  said  statute.  If  he  pleads  it  de- 
fectively, or  shows  in  some  way  that  he  relies 
upon  it.  he  will  be  entitled,  under  our  code,  to 
amend  by  setting  out  the  statute,  or  such  parts 
of  it  as  he  relies  on,  as  was  done  in  the  case  of 
South  Carolina  R  Co.  v.  JVix,  68  €ki.  572.  If. 
howeyer,  he  commences  his  action,  and  relics 
upon  his  common  law  right,  we  do  not  think 
be  ran  amend  bis  common  law  declaration  by 
setting  out  the  statute,  and  relying  upon  that 
for  his  right  to  sue  and  for  his  recovery.  In 
this  case  the  original  declaration  was  founded 
upon  the  common  law  right.  Nothing  was 
even  intimated  therein  to  the  effect  that  he  re- 
lied upon  the  statute.    According  to  the  de- 
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cision  in  Exposition  Cotton  Mills  v.  Western  <fi 
A,  E,  Co.  and  cases  cited  therein,  made  at  this 
term,  88  Qa.  441,  this  amendment  would  hive 
added  a  new  and  distinct  cause  of  action.  But 
it  is  argued  by  counsel  for  plaintiff  in  error 
that  all  of  the  facts  required  by  the  Alabama 
statute  to  be  pleaded  were  already  pleaded  in 
the  declaration,  and  that  simply  to  mention 
the  statute  in  the  amendment,  and  recite  the 
same  facts  therein,  would  not  be  a  new  cause 
of  action.  While  it  may  be  true  that  all  the 
facts  required  by  the  Alabama  statute  had 
been  set  out  in  the  declaration,  still  those  facta 
alleged  in  the  common  law  declaration  were 
mere  surplusage  and  had  no  legal  vitality,  and 
would  have  been  so  regarded  by  the  court  try- 
ing the  case.  It  required  the  pleading  of  the 
statute  to  give  them  any  vitality  at  all.  Ab 
we  have  seen,  that  statute  is  not  mentioned  or 
intimated  in  the  original  declaration,  and  hence 
to  have  allowed  the  amendment  offered  would 
have  been  allowing  the  introduction  of  a  new 
cause  of  action."  Bolton  ▼.  Georgia  Pae.  B, 
Co.  83  Ga.  669. 

Other  applications  of  the  general  principle 
may  be  found  in  the  cases  of  Bowers.  Thomas, 
69  Ga.  47;  Nanee  v.  Thompson,  1  Sneed,  821; 
NashviOe,  C.  eft  St.  L.  B.  Co,  v.  Foster,  10  Lea, 
851;  Thomas  v.  Fame  Ins.  Co.  108  III.  91;  Bob- 
erson  v.  Mellhenny,  59  Tex.  615;  Martin  v. 
Toung,  85  N.  C.  156;  Guild  v.  Parker,  48  N- 
J.  L.  430;  Hiatt  v.  Auld,  11  B[an.  176;  North 
Chicago  BoUing  MiU  Co.  t.  Monka,  107  111. 
840. 

*The  question  then  is,  does  the  8econd[294 
amended  petition  state  a  new  cause  of  action, 
so  as  to  amount  to  a  departure?  In  examining 
this  question  we  must  bear  in  mind  what  is 
the  common  and  general  law  governing  the 
relation  of  master  and  servant,  which  prevails 
also  in  Missouri.  By  this  law  a  servant  can- 
not recover  from  a  common  master  for  injuries 
suffered  from  the  negligence  of  a  fellow  ser- 
vant. However,  where  the  master  knowingly 
employs  an  incompetent  servant,  or  where  he 
keeps  a  servant  in  his  employ  after  he  has  ac- 
quired knowledge  of  his  incompetency,  he  is 
liable  for  damages  caused  to  a  fellow  servant, 
resulting  from  such  incompetency.  The  stat- 
ute of  the  state  of  Kansas  which  makes  em- 
ployers operating  a  railroad  liable  to  one  ser- 
vant for  the  neglect  of  another  without  regard 
to  the  rule  of  incompetency  as  above  stat^  is 
clearly  in  derogation  of  the  general  law,  which, 
as  we  have  said,  prevails  in  Missouri  where  the 
action  was  originally  brought.  Corbett  v.  St. 
Lovis,  M.  d  S.  B.  Co,  26  Mo.  App.  621;  War- 
heide  v.  Misaovri  Car  4b  Foundry  Co.  82  Mo. 
App.  867;  Moran  v.  Brown,  27  Mo.  App.  487; 
Binoen  v.  Chicago,  B,  d  R.  C.  B.  Co.  95  Mo. 
268;  Steffen  v.  Mayer,  96  Mo.  420. 

The  first  petition  manifestly  proceeded  exclu- 
sively on  that  part  of  the  general  rule  which 
holds  the  master  liable  who  with  knowledge 
employs  or  retains  an  incompetent  servant.  It 
made  no  reference  to  the  Kansas  statute,  and 
did  not  directly  aver  negligence  on  the  part  of 
the  fellow  servant,  except  in  so  far  as  this 
might  be  inferred  from  the  averment  of  his 
incomr)etency.  The  language  is  '*that  at  the 
said  time  Kline  was  wholly  incompetent  and 
unfit  for  the  position  be  occupied  and  the  work 
he  performed;    that  said  incompetency  was 
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wholly  UDkoowD  to  plaintiff  at  the  said  time, 
tbough  well  kDOWD  to  defeodant,  and  defend- 
ant uegli/;eutly  and  wrongfully  kept  and  re- 
tained said  Kline  in  its  employ  with  full 
knowled^ire  of  bis  incompetency."  In  fact 
wben  it  charges  the  cause  of  the  injury,  the 
petition  seems  to  eliminate  all  pretense  of  a 
right  to  recover,  because  of  the  fellow  servant's 
negligence,  as  distinguished  from  his  incom- 
petency, by  restine  the  right  upon  the  latter, 
for  it  says:  "While  engaged  in  such  business 
and  without  fault  on  the  part  of  the  plaintiff  and 
295]*througb  thenegligence  and  mismanage- 
ment of  defendant  in  retaining  and  employing 
said  Kline  after  knowing  of  bis  incompetency, 
the  said  heavy  iron  dump  was  carelessly  and 
negligently  thrown  down  and  let  fall." 

It  seems  impossible  to  conceive  of  language 
which  could  more  directly  rest  the  cause  of  ac- 
tion on  the  general  or  common  law  of  master 
and  servant.  And  that  this  was  the  reliance 
is  shown  by  the  fact  that  when  a  demurrer  to 
the  petition  was  sustained,  the  amended  peti- 
tion for  the  first  time  specifically  added  to  the 
charge  of  incompetency  of  the  fellow  servant 
an  unequivocal  averment  of  his  negligence. 
A  suit  based  upon  a  cause  of  action  alleged  to 
result  from  the  general  law  of  master  and  ser- 
vant was  not  a  suit  to  enforce  an  exceptional 
right  given  by  the  law  of  Kansas.  If  the 
charge  of  incompetency  in  the  first  petition 
was  not  per  m  a  charge  of  negligence  on  the 
part  of  the  fellow  servant,  then  the  averment 
of  negligence  apart  trom  incompetency  was  a 
departure  from  fact  to  fact,  and,  therefore,  a 
a  new  cause  of  action.  Be  this  as  it  may,  as 
the  first  petition  proceeded  under  the  general 
law  of  master  and  servant,  and  the  second  pe- 
tition asserted  a  right  to  recover  in  derogation 
of  that  law,  in  consequence  of  the  Kansas  stat- 
ute, it  was  a  departure  from  law  to  law.  This 
conclusion  is  strengthened  by  the  fact  that  in 
most  of  the  states  the  laws  of  other  states  are 
treated  as  foreign  laws,  which  must  be  pleaded 
and  proven.  Sedgwick,  Statutory  and  Con- 
stitutional Law,  868;  Hempstsad  v.  Reed,  6 
Conn.  460;  Swank  v.  Uufnagle,  111  Ind.  458; 
lUkfte  V.  Merriwether,  8  Bush,  897.  Although 
this  rule  is  not  invariably  adhered  to,  it  is  part 
of  the  law  as  administered  in  the  state  of  Mis- 
souri.    Baheoek  v.  Babeock,  46  Mo.  248. 

The  suit  here  was  brought  in  a  Missouri 
court,  and  was  necessarily  controlled  by  the 
law  of  that  state. 

It  is  argued,  however,  that  as  all  the  facts 
necessary  to  recovery  were  averred  in  the 
original  petition,  the  subsequent  amendment 
set  out  no  new  cause  of  action  in  alleging  the 
Kansas  statute.  If  the  argument  were  sound,  it 
would  only  tend  to  support  the  proposition  that 
206|there  was  no  departure  or  *new  cause 
of  action  from  fact  to  fact,  and  would  not  in 
the  least  meet  the  difiiculty  caused  by  the  de- 
parture from  law  to  law.  Even  though  it  be 
conceded  that  all  the  facts  necessary  to  give  a 
right  to  recovery  were  contained  in  the  original 
petition,  as  this  predicated  the  assertion  of 
that  right  on  the  general  law  of  master  and 
servant,  and  not  upon  the  exceptional  rule  es- 
tablished by  the  Kansas  statute,  it  was  a  de- 
parture from  law  to  law.  The  most  common 
if  not  the  invariable,  test  of  departure  in  law, 
as  settled  by  the  authorities  referred  to,  is  a 

990 


change  from  the  assertion  of  ^  cause  of  actloD 
under  the  common  or  ^eneraJ  law  to  a  rdi 
ance  upon  a  statute  ^ving  a  particular  or  ex- 
ceptional right     It  is  true  that  the  Federal 
courts  take  judicial  notice  of  the  laws  of  the 
several  states.     Priestman  v.  United  Stata.  4 
U.  8. 4  Dall.  28  [1:727];  Owinge  v.  BaU,  34  U. 
8.  9  Pet.  607  [9:  2461;   Ckmngt^  Dravhridge 
Co.  V.  Shepherd,  61  U.  8,  20  How.  227  [15: 
896]:   Cheever  v.  WiUon,  76  U.  8.  7  Wall  108 
[19:  604];  Junction  R.  Co,  v.  Bank  cfAiJUand 
79  U.  S.  12  Wall.  226  [20:  885].    This  rule, 
however,  does   not   affect   the   present  suit, 
which  was  commenced  in  the  court  of  Mis- 
souri.   Moreover,  the  departure  which  arises 
from  relying,  first,  upon  the  ^neral  or  con- 
mon  law,  and,  in  the  second  instance,  oo  lo 
exceptional  statute,  is  a  question  of  pleadinr, 
and  is  not  controlled  by  the  law  in  regard  uv 
judicial  notice  of  statutes,  which  is  a  matter  of 
evidence.   The  very  origin  of  the  role  In  regird 
to  de^rture  from  law  to  law  makes  this  obvi- 
ous.   The  English  CAurts,  from    which  oar 
doctrine  upon  this  subject  is  derived,  neoet' 
sarily  take  judicial  notice  of  acts  of  Parlia- 
ment, yet  there  a  departure  is  made  sod  a  new 
cause  of  action  is  ssserted  when  a  party  who 
has  at  first  relied  upon  the  common  law  after- 
wards rests  his  claim  to  recover  upon  a  staintr. 

The  amended  petition,  which  averred  the 
statute  of  Kansas,  having  asserted  a  new  caott 
of  action,  the  next  question  is,  was  recovery 
under  this  petition  barred  by  the  Mistoari 
statute  of  limitations?  The  general  rule  i> 
that  an  amendment  relates  back  to  the  lime  of 
the  filing  of  the  original  petition,  so  that  the 
running  of  the  statute  of  limitations  agatoit 
the  amendment  is  arrested  thereby.  But  this 
rule«  from  its  very  reason,  applies  only  to  as 
amendment  which  does  not  create  a  titw  cause 
of  action.  The  principal  is,  that,  as  the  ma- 
ning  of  the  ^statute  is  interrupted,  by  tbe[21l7 
suit  and  summons,  so  far  as  the  cause  of  sctioo 
then  propounded  is  concerned,  it  interrupis  ss 
to  all  matters  subsequently  alleced,  by  way 
of  amendment,  which  are  part  thereof.  Boi 
where  the  cause  of  action  relied  upon,  te  as 
amendment,  is  different  from  that  origiBslly 
asserted,  the  reason  of  the  rule  ceases  to  exiat, 
and  hence  the  rule  itself  no  longer  applies. 

The  doctrine  on  this  subject  is  suted  in  the 
case  of  Sicard  v.  Datne,  81  U.  8.  6  Pec  IM 
[8: 8421.  There  the  plaintiff  brought  an  sc 
tion  of  ejectment,  in  which  be  laid  ht^  dtmim 
of  having  been  made  by  Steven  Sicard  oa 
January  80,  1815,  and  at  the  November  tcr« 
of  the  court  in  1821  he  was  given  leave  lo 
amend  by  laying  his  demise  in  the  name  of  tW 
heirs  of  the  original  grantee  of  the  laodi^ 
Joseph  Phillips  and  others,  to  whom  the  laad 
bad  been  conveyed  t>efore  the  exrcuiioii  of 
the  deed  under  which  Sicard  acquired  bis  rifle. 
This  court,  speaking  through  Mr.  Cki^Juitict 
Marshall,  said  that  *Mimifationa  might  bs 
pleaded  to  the  second  allegation,  though  not 
to  the  first,  l)ecause  the  second  count  la  ibe 
declaration  lieing  on  a  demise  from  a  differrni 
party  assertmg  a  different  title,  wu  not  dis 
tinguishable.  so  far  as  respects  the  bar  of  the 
act  of  limitations  from  a  new  action." 

The  text  writers  have  unifoi  miy  recognixed 
this  principle.  In  Wood  on  Limitations  of  Ac* 
tiuus,  p.  14,  note  4,  it  is  said: 
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"  If,  however,  a  Dew  declaiation  and  com- 
plaint  is  filed,  aettiDj?  up  a  new  cause  of  action, 
the  statute  runs  until  such  new  declaration  is 
filed,  and  may  be  pleaded  thereto." 

See  also  fiuswell  on  Limitations,  p.  616. 
Id  Mohr  v.  Lemle,  69  Ala.  180,  the  Alabama 
court  thus  speaks: 

*'Tbe  latitude  of  amendment  allowed  the 
plaintiff  cannot  be  permitted  to  work  injustice 
to  the  defendant,  or  to  deprive  him  of  any  Just 
and  rightful  defense.  The  plaintiff  may  intro- 
duce a  new  cause  of  action  by  amendment;  but 
sucti  amendment  cannot  have  relation  to  the 
commencement  of  the  suit,  so  as  to  avoid  the 
bar  of  the  statute  of  limitations,  if  the  statute 
would  operate  a  bar  to  a  new  suit  commenced 
for  that  cause  of  action,  at  the  time  of  making 
the  amendment.  The  whole  doctrine  of  rela- 
tion rests  in  a  fiction  of  law,  adopted  to  sub- 
2S98]6erve,*and  not  to  defeat  right  and  justice. 
When  the  amendment  introduces  a  new  right, 
or  new  matter,  not  within  the  lU' pendens,  and 
the  issue  between  the  parties;  if  at  the  time  of 
its  introduction,  as  to  such  new  right  or  mat- 
ter, the  statute  of  limitations  has  operated  a 
bar,  the  defendant  may  icsist  upon  the  benefit 
of  the  statute,  and  to  him  it  is  as  available,  as 
if  the  amendment  were  a  new  and  independ- 
ent suit " 

So  again  in  the  same  state,  in  one  of  the 
cases,  already  cited,  the  court  said: 

••  While  a  new  cause  of  action  may  be  in- 
troduced by  amendment,  the  established  limi- 
tation on  the  operation  of  its  relation  to  the 
coaimencement  of  the  suit  is,  that  if  the 
amendment  introduces  a  new  matter  or  a  dif- 
ferent cause  of  action  not  within  the  lis 
pendem,  as  to  which  the  statute  of  limitations 
oas  operated  a  bar  at  the  time  of  making  the 
amendment,  it  is  as  available  as  if  the  amend- 
ment were  a  new  and  independent  suit." 
Alabama  Q.  8,  R,  Co,  v.  Smith,  81  Ala.  229. 

Other  applications  of  the  doctrine  may  be 
found  in  the  following  cases.  Tcby  v.  AUen, 
8  Kan.  899;  Hiatt  v.  Auld,  11  Kan.  176;  North 
Chicago  Rolling  Mill  Co.  v.  Monka,  107  III  840; 
Croffard  v.  Cothran,  2  Sneed,  492;  Ftatleff  v. 
Memphis  <t  0,  R.  Co,  9  Heisk.  230;  Dudl^  v. 
Price,  10  B.  Mon.  84;  Buntin  v.  Chicago,  R,  L 
di  P.  R.  Co.  41  Fed.  Rep.  744;  Atlantic  d  P. 
R,  Co.  y.  Laird,  58  Fed.  Rep.  760. 

Nor  do  we  think  this  question  is  in  any  way 
affected  by  the  fact  that  the  second  amended 
petition  was  filed  by  consent  The  consent 
covered  the  rieht  to  file  it,  but  did  not  waive 
the  defenses  thereto  when  filed.  If  the  inter- 
ruption to  the  running  of  the  statute  created 
by  the  first  summons  applied  only  to  the  cause 
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of  action  therein  set  out,  it  would  have  re- 
quired an  express  renunciation  of  the  benefit 
of  the  statute,  which  had  fully  operated  upon 
the  new  cause  of  action  set  out  in  the  amended 
petition— when  that  petition  was  filed.  In 
Slcard^s  ease,  supra,  although  the  amend- 
ment had  been  filed  bv  leave  of  court,  and 
was.  therefore,  a  bar  of  the  pleadines,  it  was 
held  that  the  bar  of  the  statute  applied  to  the 
new  cause  of  action  alleged  in  the  amendment, 
and  the  rule  there  enforced  is  followed  in  the 
other  cases  cited. 
JudgvMnt  reversed. 
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EDWARD  S.  RICHARDS,  Appt.,  [299 

V. 

THE   CHASE    ELEVATOR   COMPANY. 

<See  &  C  Beporter^s  ed.  290-803.) 

Demurrer  in  patent  eeue-^want  of  novelty — 
multiplieity  of  elements — void  patent. 

h   If  a  patent  is  manifestly  invalid  upon  its  face. 

the  point  may  be  raised  on  demurrer,  and  the 

case  determined  upon  the  issue  so  formed. 
2.   A  patent  may  be  declared  invalid  for  want  of 

novelty,  through  no  such  defense  be  set  up  in  the 

answer. 
8.    Unless  the  combination  accomplishes  some  new 

result,  the  piere  multiplloity  of  elements  does 

not  make  it  patentable. 
4.    Patent  No.  808.006,  issued  November  18, 1884,  to 

Edward  8.  Biohards  for  a  grain  transferring 

apparatus  is  void  for  want  of  patentable  novelty 

and  invention. 

[No.  310.] 
Argued  April  £5, 1896,    Decided  May  20, 1895, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  on  demurrer  a  suit 
in  equity  for  the  infringement  of  letters  patent 
No.  808,095  issued  November  18th,  1884,  to 
Edward  S.  Richards  for  a  grain  transferrins 
apparatus,  the  suit  having  been  brought  by  saiu 
Richards  against  the  Chase  Elevator  Company. 
Affirmed. 
See  the  same  case  below,  40  Fed.  Rep.  105^ 

Statement  by  Mr,  Juetice  Brown: 
This  was  a  bill  in  equity  for  the  infringe- 
ment of  letters  patent  No.    808,095,  issued 
November  18,  1884,  to  the  plaintiff  Richards, 
for  a  grain  transferring  apparatus. 

The  purpose  of  the  invention,  as  stated  by 
the  patentee,  was  '*to  provide  improved  means 
for  transferring  and  weighing  grain  without 
mixing  different  lots  or  loads  with  each  other, 

Nora.— JFV>r  voihal  patents  are  granted:  when  de- 
clared void^  see  note  to  Bvans  v.  Eaton,  4: 483. 

As  to  patentdbUUy  of  inventions,  see  notes  to 
Thompson  v.  Boisselier,  Sh  75,  and  Corning  v.  Bur- 
den. 14: 688. 

A»  to  abandonment  of  Invention,  see  note  to  Pen- 
nook  V.  Dialogue,  7: 887. 

As  to  distinction  between  Inventions  of  mechanisnu 
articles  or  products  and  jnroecsses;  when  latter  pot* 
ented,  see  note  to  Oomlnar  v.  Burden,  14: 683. 

As  to  inchidino  process  and  product  in  same  patent; 
separate  patents  therefor,  see  note  to  Bvans  v. 
Baton,  4: 488. 

As  to  what  reissue  may  cover,  see  note  to  0*Reill7 
V.  Morse,  14: 601. 

As  to  assianment,  before  issuing  and  reissuing  pat' 
ent:  fecordina;  when  assignment  transfers  extended 
terms,  see  note  to  Oayier  v.  Wilder,  18: 604. 

As  to  when  assignu  mtut  sue  for  infringement; 
when  patentee  must;  when  they  muet  join,  see  not^ 
to  Wilson  V.  Rousseau,  11: 114L 

As  to  damages  for  infringement  of  patent;  treble 
damages,  see  note  to  Uogg  v.  Bmerson,  18:  884. 

As  to  patentabUtty  of  lnoentlon«;  patentable  sub* 
jeet-matter;  utUUv:  what  constitutes  InoentlovK  pat- 
entable novelty:  combinations:  foreign  patents  and 
their  ejects,  see  note  to  Grant  v.  Waiter,  87;  668. 

As  to  what  constitutes  infringement  of  potent;  sfm" 
UarUy  of  devices:  designs:  comttinations:  machines: 
construction  of  patent,  see  note  to  Boyer  v.  Coupe« 
86:1078. 
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Uiua  preaerrlDg  the  identitjof  eachlotwbtle  ft 
U  beine  transferred  from  one  car  to  auotber." 

Tbeoevice  in  Question  waa  aubslaDtially  one 
(or  Bbiftiag  gram  from  one  car  to  anotlier 
througfa  an  elevator,  bj  means  of  wblcb  tbe 
gralo  U  raised  from  one  car  to  ■bopperlo  tbe 
elevator,  where  it  la  weighed  and  discharged 
Into  aootber  car. 

Tbe  device  ii  illuslralcd  in  tbe  following 
drawings 


Tbe  patentee  thai  eiplaloed  tbe  operation  of 
bis  device:  "Tbe  car  to  be  unloaded — for  ex- 
ample, tbe  car  B — Is  drawn  upon  the  Iiacfc  T 
and  allowed  to  stand  la  lucb  position  that  tba 
door  will  be  directly  opposite  tbe  cbute  J.  U 
tbe  (train  i»  to  be  transferred  to  a  car  oppoailc, 
or  about  opposite,  the  car  B — for  example,  to 
tbe  car  D — I  close  the  door  of  valve  I.  Bod 
open  Ibe  valve  K.  Tbe  grain  is  then  iboveled 
1  from  tbe  car  bj  means  <3  a  steam  atwrd,  er 
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otherwise.  Into  cbute  J,  from  wbtch  It  paises 
Into  the  elevator  leg,  through  which  the 
buckets  move  upwards.  Tbe  grain  Is  tbut 
elevated  and  dlsclinrged  lalo  tbe  hopper  of  tbe 
hopper  icalea,  located  for  dischargiug  lis  con- 
teoiRlnioihecarD.  ThaCbopper  baa  Its  valve 
3U0|  'closed  while  being  filled,  but  wbeu 
filled  the  grnJn  therein  is  weighed  and  diS' 
charged  Into  the  car  iutcnded  lo  receive  it" 

The  patentee  further  explains  Hint  if  the  cats 
are  not  opposiie  to  each  other,  he  closet  the 
valve  E  and  opens  tbe  valve  L,  through  which, 
by  a  similar  method,  the  grain  la  carried,  lifted, 
and  discharged  Into  the  other  car. 

The  claims  of  the  paieal  were  aa  followa: 

"  1.  Tbe  combination  of  a  fixed  or  atation- 
ary  building,  the  tracks  F  and  O,  an  elevator 
apparatus,  and  elevator  hopper  MialeB  havttig 
a  died  or  aCationar;  hopper  provided  with  a 
valve  or  slide  in  its  boilom,  and  a  discharge 
spout,  P,  adapted  and  arranged  for  diacbarg- 
Ing  the  grain  direcil;  --■-■■' 
into  a  car,  lahstantia 
(be  purposes  set  forib, 

"2.  Tbe  combination  of  a  fixed  statloDaiy 
buildlDg,  the  tracks  F  and  Q,  two  or  more  ele- 
vating apparatus,  a  series  of  two  or  more  ele. 
vator  hopper  scales  having  fixed  or  siationar; 
hoppers,  each  having  a  valve  or  aiide  Id  its 
bottom,  tbe  discharge  spouts  P  F,  adapted  and 
arranged  for  dfschargins  tbe  grain  directly 
from  said  hoppers,  respectively,  into  a  corre- 
spondingly arranged  car,  a  horizontal  convey. 
SOllor,  tbe  ebut««  'J  J,  having  therein  tbe 
doora  and  valves  E  and  L,  and  Ibe  slides  or 
doon  0  O,  all  arranged  aubataotielly  aa  abown 
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and  described,  with  rebUon  to  eadt  other  ttt 
for  the  purposes  set  forth." 

A  demiiTTcr  was  inlerpoied  to  the  bni  to  tka 
effect  that  tbe  patent  and  both  dtlms  thereof 
were  wholly  void  upon  their  fsce.  for  tbe 
want  of  patentable  novdlT  and  iomlioa. 
This  demurrer  was  sustainea,  and  the  bill  dia- 
mlMed.  RiehanU  v.  MUh^H  Gtnt.  A  Oi. « 
Fed.  Rep.  163.  Thereupon  plalotlfl  appnkd 
to  this  conrt. 

Mr.  C  K.  Oa«ld  for  sppellaoL 
MeMtn.  JahB  W.  Mnnda^,  G««.  S.  PKT 
Bon.  and  Afiwimtf  Adwek  for  appelleca. 

Mr.  Jttttiu  Brown  delivered  tbeoplaloaet 

While  patent  cases  ti«  usoally  dbpoMd  s( 
upon  bill,  answer  and  proof,  tbete  is  no  objn- 
tion.  It  the  patent  be  maniteativ  Inralid  npo* 
its  face,  to  the  point  being  raiaed  oa  demontf. 
and  the  caae  tieing  determined  upon  tbe  asa* 
so  formed.  We  hare  repeatedly  bcM  tbsit 
patent  may  be  declared  invalid  for  waai  «t 
novelly,  though  do  aucb  defenae  be  set  up  is 
the  answer.  Dunbae  t.  Mfftrt.  M  C.  S.  181 
[24;  841;  3laa»oa  v.  Grand  dtntt.  P.  *  F  B. 
(h.  107  U.  6.  (M9  [27:  STBl;  Avm*  v.  Fif». 
91  U.  8-  87  [2»:  200]. 

Tbe  patent  In  questloD  Is  for  tbe  conhiN- 
ttoD  of,  (1)  a  fixed  or  atationary  buiWiDs:  i9 
two  railway  tracks;  (8)  an  elevating  anoaraias; 
(4)  elevator  hopper  scalet,  having  a 
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rmnged  for  dlschargiog  the  graiD  directly  from 
the  oopper  into  a  car. 

The  second  claim  has  the  same  combination 
duplicated,  with  the  addition  of  a  horizontal 
conveyor;  the  chutes  J  J  having  therein  doors 
or  yalves,  and  the  slides  or  doors  O  O. 
302]  *It  is  not  claimed  that  there  is  any  nov- 
elty in  any  one  of  the  elements  of  the  above 
combination.  They  are  all  perfectly  well 
known,  and  if  not  known  in  the  combination 
described,  they  are  known  in  combinations  so 
analogous  that  the  court  is  at  liberty  to  judge  of 
itself  whether  there  be  any  invention  in  using 
them  in  the  exact  combination  claimed.  We  do 
not  feel  compelled  to  shut  our  eyes  to  a  fact  so 
well  known  as  that  elevators  have,  for  many 
years,  been  used  for  transferring  ^rain  from 
railway  cars  to  vessels  lying  alongside,  and  that 
this  method  involves  the  ueeof  a  railway  track, 
entering  a  fixed  or  stationary  building;  an 
elevator  apparatus;  elevator  hopper  scales  for 
weighing  the  grain:  and  a  discbar^  spout  for 
discbnrf^io^  the  grain  into  the  vessel.  There  is 
certainly  no  novelty  in  using  two  railway  tracks 
instead  of  one, or  in  discharging  the  grain  into  a 
second  car,  instead  of  a  storage  bin  or  a  vessel. 
Unless  the  combination  accomplishes  some 
new  result,  the  mere  multiplicity  of  elements 
does  not  make  it  patentable.  So  long  as  each 
element  performs  some  old  and  well  known 
function,  the  result  is  not  a  patentable  com- 
bination, but  an  aggregation  of  elements.  In- 
deed,  the  multiplicity  of  elements  may  go  on 
indefinitely  without  creating  a  patentable  com- 
bination, unless  by  their  collocation  a  new  re- 
sult be  produced.  Thus,  nothing  would  have 
been  added  to  the  legal  aspect  of  the  combina- 
tion in  question  by  introducing  as  new  ele- 
ments tbe  car  from  which  the  transfer  was 
made;  the  eni^ine  that  drew  such  car;  the 
steam  shovel;  the  eni^ine  that  operated  the 
shovel  and  the  elevator;  as  well  as  the  loco- 
motive which  drew  the  loaded  car  from  the 
building,  thouga  these  are  all  indispensable 
features,  since  each  of  them  is  an  old  and  well 
known  device,  and  performs  a  well  understood 
duty. 

Suppose,  for  instance.  It  were  old  to  run  a 
railroad  track  into  a  station  or  depot  for 
the  reception  and  discharge  of  passengers.  It 
certainly  would  not  be  patentable  to  locate 
iuch  station  between  two  railroad  tracks  for 
the  reception  of  passengers  on  both  sides,  and 
to  add  to  the  accommodations  a  ticket  office,  a 
newspaper  stand,  a  restaurant,  and  cigar  stand 
or  the  thousand  and  one  things  that  are  found 
d081in  buildings  of  *that  character.  It  might 
as  well  be  claimed  that  the  man  who  first  in- 
troduced an  elevator  into  a  private  house,  it 
having  been  previously  used  in  public  build- 
ing<«,  was  entitled  to  a  patent  for  a  new  com- 
bination. 

Not  a  new  function  or  result  is  sugirested 
by  the  combination  in  question.  The  cars  run 
into  the  building  on  railway  tracks,  as  they 
have  done  ever  since  railways  were  invented. 
The  building  is  fixed  and  stationary,  as  build- 
ings usually  are.  It  is  no  novelty  that  it 
should  contain  an  elevating  device,  and  that 
the  latter  should  raise  the  grain  to  the  hopper 
scale,  and  should  discharge  it  either  into  a  bin 
or  a  vessel,  or  into  another  car.  In  principle 
It  makes  no  difference  which. 
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In  fact,  the  eambinaiion  daimed  it  a  pure 
aggregation,  and  tlte  decree  of  the  eowrt  tfi#- 
miesing  the  bill  i$  therefore,  afflrmed. 


THE  BEACONSFIBLD. 
(See  8.  C.  Reporter's  ed.  8a»-8UL) 

Right  to  enter  a  decree  for  damagee—liabilitiet 
of  euretiee  in  admiralty — euit  by  carrier — 
iuit  by  owner  of  cargo. 

1.  The  failure  of  the  tMdlee  of  tbe  carffo,  the  mas- 
ter of  the  vessel  to  appeal  from  a  deoree  dismiss- 
InflT  bis  Ubel  agaiost  bis  own  vessel  wbioh  he  had 
been  forced  to  file  in  the  same  suit  by  him  against 
another  vessel  for  a  coUipioa,  will  not  prejudice 
the  owner  of  the  canro  in  his  riffht  after  the  re- 
versal of  the  decree  to  be  substituted  as  libelant 
and  to  enter  a  deoree  for  a  moiety  of  the  damages 
airainst  the  former  vessel  in  pursuance  of  a  de- 
oisiOD  of  this  court  that  both  vessels  were  in 
fault  and  that  tbe  damages  be  divided. 

2L  A  mere  change  in  the  name  of  the  libelant  by 
substituting  the  real  party  in  interest  for  a 
nominal  party,  will  not  avoid  a  stipulation  in 
admiralty  as  avainst  the  sureties,  if  tbe  cause  of 
action  remains  tbe  same,  but  they  cannot  be  held 
for  a  new  cause  of  action. 

8  The  carrier  may  sue  in  his  own  name,  at  com- 
mon law  or  in  admiralty,  for  a  trespass  upon  or 
injury  to  the  property  carried. 

4.  If  a  cargo  be  damaged  by  collision  between  two 
vessels,  the  owner  may  pursue  both  vessels,  or 
either,  or  tbe  owner  of  both,  or  either:  and  if  be 
proceeds  against  one  only,  and  both  are  held  in 
fault,  he  may  recover  his  entire  damages  of  the 
one  sued. 

[No.  948.] 

Submitted  AprUSS,  1895.  Decided  May  £0,1895. 

ON  CERTIFICATE  from  the  Circuit  Court 
of  Appeals  for  tbe  Second  Circuit,  certi- 
fying to  this  court  for  its  decision  certain 
questions  in  a  suit  in  admiralty  in  regard  to 
entering  the  flnal  decree  in  this  case;  Qtiee- 
tions  anewered  in  the  affirmative. 

Statement  by  Jfr,  Justice  Brown: 
This  case,  which  is  an  outgrowth  of  that  of 
The  Britannia  v.  Cleugh,  158  U.  S.  180  [88: 
660],  arose  upon  a  certificate  of  the  circuit 
court  of  appeals  touching  the  liability  of  the 
Beaconsfleld  to  respond  for  a  moiety  of  the 
loss  upon  her  cargo,  by  reason  of  her  collision 
with  the  Britannia.    The  questions  certified 

NOTB.— ^t  to  coRfoion,  rtdeefor  avoiding:  tteamer 
meetino  tteamer^  see  note  to  WiUiamaon  v.  Barrett, 
14:68. 

Am  to  righte  of  eteam  and  aaWng  vessels  with  refer- 
ence  to  each  oUutrand  in  paaeina  and  meeting,  see 
note  to  St.  John  v.  Paine,  13:  537. 

A8  to  vesHd  overtaking  another^  see  note  to  Tbe 
Abbotsford  v.  Johnson,  26: 108. 

An  to  measure  of  (famageH  for  coUielon,  see  notes  to 
Smith  V.  Gondry,  11: 85  and  Tbe  Amiable  Nancy,  i: 

450. 

Ab  to  damaoee  where  two  veueJa  are  at  fa\dU  for 
injury  to  anoQier,  see  note  to  The  City  of  Hartford 
V.  Rideoiit,  24: 900. 

A»  to  coUMon;  rules  of  navigaMon;  titeam  vessel 
and  sail  oeeNel  meeting:  speed:  liability  for  eollision, 
see  note  to  Tbe  B.  A.  Packer  v.  New  Jersey  JAghu 
erafireCk>.85:4S3 
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are  based  apon  Ibe  Onding  of  facts  printed  In 

30.tJ  ■Upon  this  sliite  of  facts,  (be  court  of 
spp^ls  certlbed  lo  tbis  court,  for  Its  decisioD, 
tbe  following  qoeslioDS; 
SOU]  *1.  A  belhcr.  In  enterlnit  Hid  flnal 
decree,  coDdenmiog  each  vessel  in  a  moiety 
of  said  damages,  Ibe  circuit  court  obeyed  the 
mandate  of  Ibe  Supreme  Court. 

2.  Wbetber,  upon  tbe  above  slatemeot  of 
facta,  tbe  libelsot.  Albert  W.  Baobern,  traseo- 
tillcd  to  a  final  decree  condemning  Ibe  steam- 
ship  Beacon  afield,  beT  engioea.  tackle,  apparel, 
■lid  furniture,  ia  a  moieiy  of  tbe  cargo  dam- 


ace,  aTTiountluit  to  (31,S36.8<,  aa  adjud^  la 
tbe  said  dnal  decree. 

8.  Wbetbcr,  upoo  tbe  above  Ratemeol  of 
faciB.  Ibc  lihelnDl,  Albert  W.  Sanbtrn.  was 
entitled  lo  Judement  a;nint  Wllliani  Litibey, 
suTcty.  ID  tbe  suid  of  (33,000.  as  dirctied  br 
tbe  Eaid  order  of  Juoe  13,  18M,  and  ai  ad- 
judged in  the  aaid  judcment  *enlered  [307 


Mr.  J.  Pftrker  Klrlin  for  appeUanu. 
Meuri.    Wm.    O.    Cha»te    aod   Bidxtf 

Chub/i  for  appellee. 


upon  thla  peilUon,  aod  was  ralwsod  fn>m 
r  upon  bra  cloliiiiDi.,Cleurti,  ailivaulpiila- 
ir  value  la  U>e  aum  of  tXBSXO,  wltb  William 


•SiATaxxiiT  or  FAon. 


as  Wlle«  of  her  cnrKO,  fll^  ao  ameoded  liliei 
BCalnstloe  BiilanDia  la  tlie  DisnietOourtof  tbe 
8<>utharD  Dliilrfct  ol  New  York,  lo  recover  tbe 
aiiro  ot  S4a.0Da  damage  to  aiicb  car^o  bt  reason  ol 
hpr  collision  with  the  Brluiimla,  tor  wbloh  tbe  lat- 
ter waa  cbarged  to  hnve  bten  solelr  la  fault 

2.  On  Jaauarr  T.  IBST.  tbe  Conipaicnie  Prancalaa 
dc  Navlsaclon  i  Vapeur.  onnpr  of  the  BntHnola, 
aDBwered  tbia  libel,  olulrnlnir  tbe  colllBloi<  to  bave 
beea  caused  solelT  bytbc  fault  or  tbe  BeBcoDsaelil. 

IL  Oa  Ibe  same  day  It  also  Sled  a  petllioa  atfalnst 
tbe  BeaconHndil.  redtlnc  tbe  former  proueetliDES. 
■vorrlai  the oollislon  tonave beca  caiived wboUr 
or  partly  hj  tbe  fault  of  Ibe  Beaconafleld,  tbalsbe 
ought  to  be  prooeedvd  asalaat  la  tbe  same  suit 
for  tb*  damage  to  ber  oartro,  and  prayed  for  pro- 
oeaa  acalast  bar  to  tbe  end  that  site  migbt  be  OOD- 
deianed  for  such  damage. 

t.  The  Beacooalleld  — 

eustodyi 

" —   '*-  VHiue  m  uia  mimai  mt.^.,..^  ...«. 

. „ „ jssuretiea. 

S.  Subsequeodr  Oeorire  Cleugh.  owner  ot  tbe 
Ben  cons  Held,  aoawared  this  petition,  denying  tbe 
llBbllllr  of  the  Beaoonsfleld,  and  excepting  to  tbe 
Jurisdiction  of  the  court  to  enforce  any  llabaitj 
sgaliist  ber,  bj  reason  i>(  the  proceedlngn  taken 
undei'  thla  petition.  John  Lucas  Cotton,  and 
aeorae  Cleugh.  as  llhelanta.  also  answeied  tbIa 
petltuin.  deoylEg  llalillltr  on  ttie  part  ot  the 
BeaoonsBeld. 

<L  Tbe  case  came  on  to  be  tried  In  the  district 
oourtupon  tbese  pleadinaa.  and  also  upvn  cross. 
libels  by  tbe  owners  ol  the  Brltsnala  and  Ueacons- 
llFld.  agaloat  eacb  reasel,  respeotlvelr.  for  dam- 
apes  sustained  bv  th«  veteels  ■^  —  -  "■  - 
urt  found  both  ' 

divided  the  dan 

ported  la  H  Fed.  Bep.  ML 

T.  A  dual  decree  waa  entered  In  the  dlstrtotoourt 
July  9, 1880.  In  favor  of  Cotton  and  Cleugb.  lll>el- 
uits.  against  tbe  steamship  Britannia  and  the 
•leamabln  Beaconslleld  la  theaumof  $Cia.SW.iS,aDd 
ooDdemaliut  eacb  vessel  In  a  moiety  of  said  mm, 
amouating  to  tSi,lXt.K. 

8.  Croas-appeala  from  tbIa  decree  were  talteo  In 
tbe  circuit  cnurt  by  Qeorge  QeuKh,  olatmanl  of 
tbe  Beaoonsfleld.  and  tbe  Compagikle  Fraacolae, 
(daimaat  ot  tbe  Britannia. 

9.  Pending  ibeae  appeals,  and  oa  October  S,  ISOOl 
Blliabetb  ClcuKh  was  substituted  as  claimant  ol 
the  BeacoosQeld,  In  place  ot  Georin)  Geugh.  oa- 
ceased,  and  tbe  libel  of  John  Lucas  Cotton  and 
Oeorge  Cleugh  against  tbe  Urltannla  was  ooo- 
tlDued  In  the  name  of  Cotton  alone. 

10.  Upon  heating  In  tbe  circuit  court  upon  the 
oroes-appealB,  the  decree  of  the  district  court  waa 
reveiafd.  and  the  Britannia  found  to  have  heen 
•olelv  in  fault  for  Ibe  collision,  U  Fed.  Fep.  «T:  43 
FM.Ren.IW.  A  decree  waa  tbereupoo  entered  In 
favor  ot  (.kttlon,  as  bailee  ot  tbe  carRo  ol  wbeat 
laden  oa  the  ReaconaBeld,  agalast  the  BrIlanDia  in 
tbesumoI»a3.eOT.lL 

IL  tYom  tbIs  decree  tbe  Cnmpngnle  Fraacab« 
aiipeaied  to  the  Supremo  Court  October  S.  Igsa 
John  Liicaa  Cotlon.  libelant,  did  not  appeal  from 

■£.  The  appenl  oftbc  Commenle  Francnlsecnme 
oa  10  be  heoril  in  the  Supreme  Court  wlih  the  np- 
peals  ot  Ibe  Drilanola  from  iho  decree  dlimlsslnjr 
ber  libel  aiinlnst  the  Beacnnifluldi  lor  damagf  nn- 
talned  by   the  vaaael  Itault.  aud  Irom  tbe  decree 


Ines  of  cargo.    Please  do  needful  to  >ivi 

this.    (Sfjnied)   Cleuitb,  Cotton."    4  like  — . 

was  addressed  by  llt>elaot  Cotton  to  bla  owo  ooua- 

IB.  IJbelant  then  moved.  Jane  L  UK  that  tkt 
libel  be  amended  l>y  aubatltuling  Uie  namaot  Al- 
bert W,  Saabom.  owner  ot  tbe  cargo  ot  ik* 
Beaoonsfleld.  aa  sole  libelant  In  ttae  place  of  Jota 
Lucaa  Oottoo.  and  for  tbe  entry  ot  a  flnal  '* 

te^ntAld.  and'hf  tbe'sil 

by  order  of  June  ^,  IBM.  and  do  the  n 
cree  waa  eDlenyi  In  favorot  8anb«n 

the  cargo,  against  the  Britannia  and 

tor  tbe  aum  of  tSB,0B8.^  and  ooudeninli 

veasel  for  one  bait  ot  Uila  amount,  of- 

By  thla  decree,  tbe  stipulator* 

-  -"-wnuhlM  wercorderei' *"  - 

tlon  should  not  Issue 

of  tbeir  atlpulaUooa. 


iu  ask 


IB.  The 
HeaoonsH... 
cause,  allegl 


Ollng 

Clougb.  ownei  —  _ 

balleea  of  tbeoiirgoi  that  there 
"*  --   -  in  the  pari  of  the  "" 


tbe  stlpnlatloa  ot  tba 

-  *o  tbe  order  to  abo* 

tbe  libel  by  Cnttoa. 


,.   ...._ , .adlna  under 

which  tbe  goods  were  carried  bad  never  beea  la- 
terposed  t>y  way  of  defense;  ttut  at  UwtUneihs 
stipulation  wa*  given.  Cotton  and  Qemb  wcnika 
parties  llbt^nt,  and  oonllnuad  to  be  sueb  nam 
after  tbe  flnal  decree  in  the  district  court.  w«es 
tbe  Itbel  was  apended  by  dropping  the  nsns  n 
George  Cleugh.  who  bad  died,  and  eontlnulng  ft  ta 
the  name  ot  Ootton  alone,  althouvb  EllBbM 
Oieugh,  aa  admlnlstialnz  of  the  co-llbdaDt.  wai 
substituted  In  QeorRa  Cleusb'a  plac«  as  dalmat: 
that  after  tbe  mandate  wa*  banded  down,  tke  llbH 
was  affaln  amended  br  aubatituting  tbe  aiBiot 
Sanbem.  as  owner  ot  tbe  cargo.  In  jilaoaof  iMtoo, 
one  of  the  tiallees.  By  iraaoa  of  ttiesa  osiirr^ 
Libhey.  the  Burvlvln)^  surety,  claimed  tt 


ivlnasu 
la  llsSiil 


-jei-ated  from  bla  Ushillty  o 

entered  directing  judgment  aod  eie«utloti  an)nM 
Ubbev,  In  tbe  amount  of  hla  Stlputattaa.  tajH 
and   Judgment  was  aooordlnaly  enleted  aiaiaal 

IT.  Thereupon  Elisabeth  Cleugh,  claimant  nt  ib* 
Beacon sDe I d.  n)>rt«l«]  from  the  demeagslnMrh* 
stesmor,  wnd  Wllllsm  Llbbey,  sureiT.  appnlfU 
from  the  Judgment  avalost  bin.  lo  tbe  ontin  ol 
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Mr.  Jtuiiee  Brown  delivered  the  opinion  of 
<be  court: 

Stripped  of  its  complication  of  libels  and 
cross  libels,  this  case  is  by  no  meaus  dificult  to 
understand.  The  Beacoosficld  liaviog  been 
sunk  in  a  collision  with  the  Britannia,  her 
master  and  owner,  as  bailees  of  her  cargo,  pro- 
ceeded against  the  Britannia  for  damages  done 
to  such  cargo.  This  they  bad  a  rigbi  to  do. 
If  is  perfectly  well  settled  that  the  carrier  is  so 
far  the  representative  of  the  owner  that  he  may 
•ue  in  his  own  name,  cither  at  common  law  or 
in  admiralty,  for  a  trespass  upon  or  injury  to 
the  property  carried.  If  a  cargo  be  damaged 
by  collision  between  two  vessels,  the  owner 
may  pursue  both  vessels,  or  either,  or  the 
owner  of  both  or  either:  and  in  case  he  proceed 
against  one  only,  and  botb'are  held  in  fault, 
he  noay  recover  his  entire  damages  of  the  one 
«ued.  A  person  who  has  suffered  injurv  by 
the  joint  action  of  two  or  more  wrongdoers, 
may  have  his  remedy  against  all  or  either,  sub- 
ject, however,  to  the  condition  that  satisfaction 
once  obtained  is  a  bar  to  any  further  proceed- 
ing. Phauix  Ins.  Co.  v.  The  Atlas,  98  U.  S. 
302,  815  [23:  863,  886];  Lav^oi/  v.  Murray,  70 
U.  9.  3  Wall.  1  [18:  1291.  Did  the  case  rest 
here,  there  could  be  no  doubt  of  the  right  of 
the  libelant  to  recover  the  whole  dama&re  to 
the  cargo  of  the  Britannia  although,  as  owner 
of  the  Beaconsfield  herself,  Cleu^h  could  re- 
coyer  only  a  moiety  of  his  damage  to  the  vessel, 
in  case  the  collision  were  adjudged  to  be  the 
mutual  fault  of  both  vessels. 

By  eeneral  admirality  rule  59,  however  it  is 

I>rovided  that  *'in  a  suit  for  damage  by  col- 
isioD,  if  the  claimant  of  any  vessel  proceeded 
against  .  .  .  shall,  by  petition,  on  oath,  .  .  . 
showing  fault  or  negligence  in  any  other  vessel 
308]  contributing  *to  the  same  collision,  and 
the  particulars  thereof,  and  that  such  other  ves- 
sel, or  any  other  party,  ought  to  be  proceeded 
against  in  the  same  suit  for  such  damage,  pray 
that  process  be  issued  against  such  vessel  or 
party  to  that  end,  such  process  mav  be  issued, 
and  if  duly  served,  such  suit  shall  proceed  as 
if  such  vessel  or  party  had  been  originally  pro- 
ceeded against." 

Pursuant  to  this  rule  the  French  company, 
owner  of  the  Britannia,  filed  its  petition,  alleg- 
ing fault  on  the  part  of  the  Beaconsfield*  and 
praying  that  she  might  be  proceeded  against 
in  the  same  suit  for  such  damage.  This  was 
done,  and  the  litigation  resulted  in  a  decree  of 
the  district  court  dividing  the  damages.  A 
moiety  of  the  decree  was  really  against  the 
libelants,  as  owner  and  master  of  the  Beacons- 
field,  or  rather  against  Libbey  and  Magoun, 
cureties,  upon  their  stipulation. 

Both  parties  appealed  to  the  circuit  court, 
which  reversed  the  decree  of  the  district  court, 
and  adjudged  the  Britannia  to  be  solely  in  fault. 
The  owner  of  the  Britannia  appealed,  but 
Cotton,  master  of  the  Beaconsfield,  who  in  the 
meantime  had  become  sole  libelant,  did  not 
appeal  from  the  decree  dismissing  his  libel 
Bfrainsthis  own  vessel,  for  the  obvious  reason 
that  his  position  as  libelant  of  his  own  vessel 
for  damage  to  her  cargo  was  forced  upon  him 
by  the  act  of  the  French  company,  and  con- 
flicted with  his  interest  as  representing  the 
owner  of  tlie  Benconst^eld.  In  this  court,  the 
decree  of  the  circuit  court  was  reversed,  and 
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the  case  remanded  for  further  proceedings  in 
conformity  with  the  opinion.  This  opinion 
stated  that  the  conclusion  reached  in  this  court 
was  the  same  as  tbut  arrived  at  in  the  district 
court,  **and  accordingly,  were ferse  the  three 
decrees,  and  remand  the  cause  to  the  circuit 
court,  with  directions  to  enter  decrees  in 
accordance  with  this  opinion,  that  both  vessels 
were  in  fault,  and  that  the  damages  should  be 
divided."  153  U.  S.  144  [88:  665].  The  re- 
suit  of  this  was  virtually  a  restoration  of  the 
decree  of  the  district  court  dividing  the  dam- 
ages and  awarding  to  Cotton,  master  of  the 
Beaconsfield,  and  bailee  of  her  cargo,  a  decree 
against  the  Beaconsfield  for  one  half  the  dam- 
ages. 

*In  this  juncture,  the  proctors  for  [300 
Elizabeth  Cleugh,  administratrix  (who  in  the 
mean  time  had  become  owner  of  the  Beacons- 
field) and  Cotton,  were  instructed  by  their  cli- 
ents not  to  consent  to  any  decree  against  the 
Beaconsfield  upon  the  ground  that  they, Cotton 
and  Cleugh,  had  only  consented  to  the  libel- 
ants, as  bailees  of  the  cargo,  against  the  Britan- 
nia, and  they  (the  proctors)  were  forbidden  to 
use  their  names  for  any  decree  against  the  Bea- 
consfield. Upon  libelant's mbtion.Sanbern.  the 
owner  of  the  cargo,  was  then  substituted  as  li- 
belant in  the  place  of  Cotton,  and  a  final  de- 
cree entered  against  the  Beaconsfield  in  the 
circuit  court  for  a  moiety  of  the  damages  and 
the  sureties  ordered  to  show  cause  why  execu- 
tion should  not  issue  against  them. 

We  know  of  no  reason  why  this  decree  should 
not  have  been  granted.  Sanbern  had  a  right 
to  suppose  that  his  interest  as  owner  of  the 
cargo  would  be  protected  by  Cotton,  who  was 
suing  as  his  bailee.  Had  he  sued  in  person,  he 
could,  and  probably  would,  have  libeled  both 
vessels,  and  ought  not  to  be  prejudiced  bv  the 
fact  that  Cotton  assuming  to  act  for  him,libeled 
but  one.  When  the  Beaconsfield  was  drawn 
into  the  litigation  by  the  petition  of  the  French 
company,  and  bis  own  vessel  thus  made  to  re- 
spond to  his  libel.  Cotton  should  have  either 
withdrawn  from  the  suit,*  and  asked  that  San- 
bern be  substituted,  or  in  his  answer  to  the 
petition  of  the  French  company,  should  at 
feast  have  set  up  any  defense  he  might  have 
had  against  the  owner  of  the  cargo,  arising 
under  the  bill  of  lading  or  from  any  other 
cause.  If  the  attention  of  the  court  had  then 
been  drawn  to  the  fact  that  Cotton  was  occupy- 
ing inconsistent  positions,  ic  would  doubtless 
have  ordered  the  owner  of  the  cargo  to  be  sub- 
stituted for  him  as  libelant.  Had  no  petition 
been  filed  against  the  Beanconsfield  by  tbe 
French  company,  the  case  would  have  stood 
quite  diflSerentlv,  as  there  would  have  been  no 
suitagainst  the  beaconsfield  upon  which  a  de- 
cree could  have  been  rendered.  The  failure  of 
Cotton  to  call  the  attention  of  the  court  to  the 
inconsistent  positions  occupied  by  him,  or  in 
answering  the  petition  of  the  French  company, 
to  cldm  any  defense  arising  upon  the  bill  of 
lading  or  otherwise,  was  ample  authorirv  for 
*the  court  to  enter  a  decree  for  a  moiety  [dlO 
of  damages  against  the  Beaconsfield. 

The  failure  of  Cotton,  acting  as  bailee  of  tbe 
cargo,  to  appeal  from  the  decree  of  the  circuit 
court  dismissing  his  libel  as  against  his  own 
vessel,  is  a  technical  defense  which  ought  no'. 
to  prejudice    the   owner   of   the   cargo.     It 


810-819 


BUFBBMB  COUBT  OF  TOB  UkITIBD  StATB& 


Occ  Tmi, 


SaDbcrD  bad  then  been  tbe  libelant,  and  had 
failed  to  appeal  from  tbe  decree  dismissiDg  bis 
libel  as  against  tbe  Beaconsfield,  possibly  be 
might  be  held  to  be  estopped;  bui  be  cannot  be 
estopped  by  the  failure  of  Cotton,  wbo  was 
acting  in  h^  own  interest  in  not  appealing.  In 
this  particular  tbe  case  is  much  like  that  of  The 
Vmbria,  11  U.  8.  App.  612. 69  Fed.  Rep.  489, 
in  which  a  decree  was  entered  in  tbe  court 
below  in  favor  of  tbe  owners  of  the  cargo  of  a 
vessel  sunk  in  a  collision  with  another  vessel, 
which  was  tbere  found  to  be  solely  in  fault; 
but  en  appeal  by  the  owner  of  such  vessel, 
tbe  cwners  of  the  cargo  not  appealing  both 
vessels  were  found  in  fault,  and  a  decree  was 
entered  dividing  the  damages.  The  owners  of 
tbe  cargo,  though  not  appealing,  were  held  to 
to  be  entitled  to  a  decree  against  the  owner  of 
the  sunken  vessel  to  tbe  same  extent  as  though 
they  had  appealed.  This  case  goes  to  tbe  ex- 
tent of  holding  that,  even  if  Sanbern  himself 
had  been  tbe  libelant,  bis  failure  to  appeal 
from  tbe  decree  of  tbe  circuit  court,  dismissing 
his  lioel  as  against  the  Beaconsfield,  would 
not  estop  him  from  recovering  aisainst  her,  if 
such  decree  were  reversed  by  this  court,  and 
both  vessels  adjudged  to  be  in  fault. 

It  is  insisted,  bowever,  that  the  sureties  on 
tbe  stipulation  were  released  by  tbe  amend- 
ments to  tbe  libel,  first,  continuing  in  tbe  name 
of  Cotton  alone  after  tbe  death  of  Cleugh,  in- 
stead of  in  the  name  of  Cotton  and  Cleugb,  as 
administratrix;  and  again,  in  substituting  San- 
bern as  owner  of  the  cargo  instead  of  tbe  orig- 
inal libelants.  Stipulations  in  admiralty  are 
not  subject  to  tbe  rigid  rules  of  tbe  common  law 
with  respect  to  tbe  liability  of  tbe  surety,  and  so 
long  as  the  cause  of  action  remains  practically 
the  same,  a  mere  cbange  in  tbe  name  of  the  li- 
belant, as  by  substituting  tbe  real  party  in  in- 
terest Jfor  a  nominal  part^,  will  not  avoid  the 
3 1  l]8tipiilation  *as  against  the  sureties;  or,  as 
it  is  stated  in  some  cases,  stipulations  are  to  be 
interpreted  as  to  the  extent  and  limitation  of 
responsibility  cjeated  by  them  by  the  intention 
of  tbe  court  which  required  them,  and  not  by 
the  intention  of  tbe  parties  wbo  are  bound  by 
them.  It  was  said  by  Judge  Ware  in  Lane  v. 
Tawneend,  1  Ware^  286,  298:  "If.  tberefore, 
tbere  is  an  ambiguity  in  the  terms  of  the  stip- 
ulation, or  tbe  construction  of  them  is  doubt- 
ful, it  is  not  the  intention  of  the  party  for 
which  we  are  to  inquire,  for  the  will  of  the 
party  bad  nothing  to  do  in  determining  its 
conditions;  the  doubt  must  be  removed  by 
consulting  the  intention  of  the  court,  or  tbe 
law  which  required  tbe  stipulation  and  dictated 
its  terms."  The  introduction,  however,  of  a 
new  cause  of  action  is  sometbing  which  the 
sureties  are  not  bound  to  contemplate,  and  it 
necessarily  follows  that  tbey  cannot  be  beld. 
Tbis  was  tbe  ruling  of  this  court  in  tbe  recent 
case  of  I7te  Oregon^  arUe,  948,  in  which,  after 
a  lit)el  had  been  filed  for  a  collision,  dtad  the 
usual  stipulation  to  answer  judgment  given, 
otber  libels  for  damages  arising  from  tbe  same 
collision  were  filed  witbout  a  rearrest  of  the 
vessel,  and  it  was  held  that  this  was  a  new 
cause  of  action,  and  tbe  court  acquired  no  ju- 
risdiction to  render  a  judgment  a^ninst  tbe 
sureticis.  See  also  Houseman  v.  The  Nort/i 
Carolina,  40  U.  S.  15  Pet.  40  [10:  658J. 

Tbe  law  upon  ibis  subject  is  nowhere  better 
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stated  than  in  The  Nied  Elwin,  1  Dod.  3  Adm. 
50,  cited  and  atistracted  in  The  Oregon,  ia 
which  Sir  William  Scott  held  that,  in  a  case  of 
prize,  the  substitution  of  tbe  Crown  for  tbt 
captors,  did  not  release  tbe  sureties,  but  that 
tbey  could  not  be  held  for  a  new  cauae  of  ae- 
tlon,  viz,  tbe  intervention  of  hostilities  betweem 
Great  Britain  and  Denmark,  after  tbe  stipola' 
tion  was  given.  In  respect  to  the  first  qoea- 
tion  be  says:  "I  cannot  entirely  accede  to  th* 
position  which  has  been  laid  down  on  behalf 
of  the  claimant,  that  these  bonds  are  mere  per- 
sonal securities  c^iven  to  tbe  individoal  captm; 
because,  I  think,  they  are  given  to  tbe  coort 
as  securities  to  abide  tbe  adjudicatioa  of  all 
events  at  the  time  impending  before  it.  Thia 
court  is  not  in  tbe  babit  of  considerini;  tbe  ef- 
fect of  bonds  precisely  in  tbe  same  limited  way 
as  tbey  are  viewed  by  the  courts  of  commoo 
*law.  In  those  courts  they  are  very  prop  [312 
erly  construed  as  mere  pers»otial  securities  for 
the  benefit  of  those  parties  to  whom  tbey  art 
Riven.  In  tbis  place  tbey  are  subject  to  more 
enlarged  considerations;  tbey  are  here  regnnM 
as  pledges  or  substitutes  for  tbe  thing  it«elf.  in 
all  points  fairly  in  the  adjudication  before  ib« 
court." 

Even  if  this  action  had  been  at  common  law. 
it  is  not  altogether  certain  that  the  amendment^ 
substituting  the  name  of  tbe  real  party  io  iB> 
terest  for  a  nominal  party,  would  not  be  irood. 
Chapman  v.  Barnet/.  129  U.  a  677  [82:  800). 
The  obligation  of  the  sureties  to  respond  for 
tbe  damage  done  by  tbe  Beaconsfield  to  bee 
cargo  was  neither  increased  nor  diminished  by^ 
a  mere  cbange  in  name  of  tbe  party  liiieUot. 

AU  the  questions  eeriifled  are,  therefort,  «j^ 
etoered  in  the  afflrmatiw. 


THE  TOWN  OP  ANDES.  P^.  in  Err.. 

f>. 

DUDLEY  P.  ELY. 

(See  S.  C  Reporter*8  ed.  SU-SO.) 

Petition  of  taxpayer*  to  bond  a  toKn—^^*ppd 
by  contract iuif  with  a  corporation  ^aei$  ^ 
legislature  recognizing  corporation — potia  if 
hearing — recitals  in  muntcipai  bondss^ 
thority  of  offioers — eirtpiion  in  Act  ef  (>•• 
greu, 

1.  The  petition  of  the  taxpayers  purport  tag  to  ba 
a  majority  and  ropresentlov  a  maiority  or  ttat 
taxable  property  of  a  town  to  issue  bonds  of  tht 
town  to  aid  to  the  construction  of  a  rallrotd.  oa- 
der  the  New  York  law  of  1889.  is  not  void  bccaa» 
tbe  petition  was,  as  to  some  of  tbe  pettttooen^ 
conditional  on  tbe  road  beinir  located  oo  a  tm* 

NoTS.— ils  to  municipal  bontf*.  Mow  nfeAtA  h§ 
eiianot  of  rrdina  of  h<0ll«k  eowri  nf  t4,'Uc  or  t/jfcka^m 
in  constitution,  see  note  to  MitcbeU  v.  Buriuiftoa. 
18:88a 

As  to  immteCpoI  bond,  power  to  imme:  amomicin 
aid  of  raQroads:  ratifying:  conditions  of  i«iu;H|Mi 
of  bona  fide  holders:  recitals:  tfeet  of  over-issmt:  s^ 
fd/ey,  see  note  to  Sutltff  v.  Lake  County  OMBf«.Si 
145. 

As  to  munfciptil  txmds:  oonstrmeWm  and  roMMs: 
see  note  to  Harper  County  Comrs.  ▼.  Bote,  Sc  Mk 

As  to  neootlabUUy  of  raUntad  buniK  see  nots  la 
White  V.  Vermont  &  M.  K.  Co.  15: 2a. 
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Town  of  Andes  ▼.  Ely. 
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talo  roate,  wbere  the  oondltlon  had  been  fulfilled 
before  tlie  AHdjc  of  the  petltioo,  and  it  gave  the 
county  judge  jurisdiodou.  Craig  ▼.  Andes,  98 
N.Y.  406,  holding  the  contrary. was  a  collusive  ac- 
tion (Cklhoun  ▼.  Mf  llard,  8  L.  R.  A.  248, 121  N.Y.  69), 
and  is  not  binding  In  a  subsequent  controversy. 
IL  One  who  oontracts  with  a  corporation  as  such 
oannot  afterwards  avoid  the  obliflrations  assumed 
by  such  contract  on  the  ground  that  the  sup- 
posed corporation  was  not  one  de  jwrt* 

IL  Ada  of  the  legislature  authorizing  a  town  to 
sell  the  stock  owned  by  it  of  a  railroad  company 
are  distinct  recognitions  of  the  existence  of  the 
oompany  as  a  corporation  and  prevent  any  claim 
of  defect  in  its  original  incorporation. 

4.  That  the  notice  of  the  hearing  on  a  petition  to 
the  county  judge  for  the  issue  of  town  bonds 
does  not  specify  the  place  at  which  the  hearing 
is  to  be  had,  is  not  a  valid  objection,  for  it  will  be 
legally  presumed  that  the  place  of  hearing  is  the 
office  of  the  county  judge. 

lu  Where  municipal  bonds  recite  on  their  face 
that  the  steps  required  by  law  to  authorize  their 
issue  have  been  taken,  thu  municipality  is  es* 
topped  in  an  action  on  them  by  a  boiui  fide  holder 
from  showing  the  contrary. 

1.  A  party  dealing  in  bonds  of  a  municipality  is 
not  bound  to  go.  In  his  investigations  as  to  the 
authority  of  the  officers  specially  appointed  to 
sign  the  bonds,  farther  than  an  appointmeot  of 
them  in  due  form  made  by  the  appointing  tri- 
bunal named  in  the  statute. 

y.  The  Act  of  Congress  of  1887  excepts  instru- 
ments made  by  a  corporation  from  its  pro  vis  on 
tliat  a  subsequent  bolder  of  negotiable  paper 
cannot  invoke  the  lurisdiction  of  the  Fedeial 
courts  unless  the  original  holder  was  also  entitled 
tosue  therein;  a  town  in  New  York  is,  under  its 
laws,  a  corporation,  and  its  bonds  are  excepted 
from  said  provision. 

[No.  295.] 

Argued  Apr.  17,18, 1895.  Decided  May  £0,1895. 

F TERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
New  York,  to  review  a  iiidgmcnt  in  favor  of 
the  plaintiff,  Dudley  P.  Ely,  against  the  Town 
of  Andes,  defendant, — for*  the  amount  of  cou- 
pons cut  from  bonds  issued  by  defendant. 
Affirmed. 

StatcmeDt  by  Mr.  Justice  Brewer: 

On  September  1.  1871,  the  town  of  Andes, 
in  the  county  of  Delaware,  state  of  New  York, 
issued  ninety-eight  thousnnd  dollars  of  its 
bonds  in  payment  of  a  subscription  to  the  cap- 
ital stock  of  the  Delhi  &  Micldlelown  Railroad 
Company,  and  received  in  exchange  therefor 
stock  of  said  company  to  an  equal  amount. 
The  recitals  in  the  bonds  were  as  follows: 

"Issued  by  virtue  of  an  act  of  the  legisla* 
ture  of  the  state  of  New  York  entitled  *An 
Act  to  authorize  the  formation  of  railroad  cor- 
porations and  to  regulate  the  same,'  passed 
April  2,  1850,  and  an  act  to  amend  an  ace  en- 
ticed 'An  act  to  authorize  the  formation  of 
railioad  corporations,  and  to  regulate  the 
same.'  passed  April  2,  1850.  so  as  to  permit 
municipal  corporations  to  aid  in  the  construc- 
tion of  railroads,  passed  May  18  (1830),  'sixty- 
nine,  three  fifths  being  present. 

'''These  acts  authorize  anv  city  or  town,  ex- 
cept in  the  counties  of  New  York.  Kin^s, 
Eric,  Greene,  Albany,  Westchester.  Ontar.o, 
Bcneca    Yat'.'S,   Onondagj),  and  Niacara.   to 
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subscribe  to  the  stock  of  any  railroad  eorpora- 
tion  formed  in  pursuance  of  said  acts,  and 
these  acts  authorize  the  town  of  Andes  to  sub- 
scribe to  the  stock  of  the  Delhi  &  Middletown 
Railroad  Company  and  to  issue  town  bonds  in 
payment  thereof,  all  necessary  and  legal  pro- 
ceedings having  been  taken  and  had  under 
said  acts." 

The  act  of  1860,  referred  to  In  these  recitals 
(Laws  of  New  York,  02d  Sess.,  1869,  p.  2808> 
contains  these  provisions: 

"Sec.  1.  Whenever  a  majority  of  the  tax- 
payers of  atiy  municipal  corporation  in  tbi» 
state,  whose  names  appear  upon  the  last  preced- 
ing tax  list  or  assessment  roll  of  said  corpora- 
tion, as  owning  or  representing  a  majority  of 
the  taxable  property  in  the  corporate  limits  of 
such  corporation,  shall  make  application  to  the 
county  judge  of  the  county  in  which  such  cor- 
poration *i8  situated,  by  petition  verified[3l4^ 
by  one  of  the  i)etitioners  setting  forth  that  they 
are  such  a  majority  of  taxpayers  and  represent 
such  a  majority  of  taxable  property,  and  that 
they  desire  that  such  municipal  corporation 
shall  create  and  issue  its  bonds  to  an  amount 
named  in  such  petition  (but  not  to  exceed 
twenty  per  centum  of  the  whole  amount  of 
tHxabfe  property  as  sbown  by  said  tax  list  and 
assessment  roll)  and  invest  the  same  or 
the  proceeds  thereof  in  the  stock  or  bonds  (as 
said  petition  may  direct)  of  such  railroad  com- 
pany in  this  state  as  may  be  named  in  said 
petition,  it  shall  be  the  duty  of  said  county 
jud^e  to  order  that  a  notice  shall  be  forthwith 
published  in  some  newspaper  in  sueh  county, 
or  if  there  be  no  newspaper  published  in  said 
county,  then  in  some  newspaper  printed  in  an 
adjoining  county,  directed  to  whom  it  m&y 
concern,  setting  forth  that,  on  a  day  therein 
named,  which  shall  not  be  less  than  ten  days 
nor  more  than  thirty  days  from  the  date  of 
such  publication,. he  will  proceed  to  take  proof 
of  the  facts  set  forth  in  said  petition  as  to  the 
number  of  taxpayers  joining  in  such  petition, 
and  as  to  the  amount  of  taxable  property  repre- 
prescnted  by  them." 

*'Sec.  2.  It  shall  be  the  duty  of  the  said  judge 
at  the  time  and  place  named  in  the  said  notice 
to  proceed  to  take  proof  as  to  the  said  allega- 
tions in  said  petition;  and  if  it  shall  appear 
satisfactorily  to  him  that  the  said  petitioners,, 
or  the  said  petitioners  and  such  other  taxpay- 
ers of  said  town  as  may  then  and  there  appear 
before  him  and  express  a  desire  to  join  as  peti- 
tioners in  said  petition,  do  represent  a  majority 
of  the  taxpayers  of  said  municipal  corporation 
as  gbown  by  the  last  preceding  tax  list  or  assess- 
ment roll,  and  do  represent  a  majority  of  the 
taxable  property  upon  said  list  or  roll,  he  shall 
so  adjudge  and'determine  and  cause  the  same 
to  be  entered  of  record.  And  such  judgment 
and  the  record  thereof  shall  have  the  same 
force  and  efTect  as  other  judgments  and  rec- 
ords in  courts  of  record  in  this  state." 

The  bonds  were  issued  by  virtue  of  the  fol- 
lowing proceedings:  On  May  ttth,  1871,  a 
|3etilion  of  certain  taxpayers  of  the  town  of 
Andes  was  presented  to  the  county  judge  of 
Delaware. county,  upon  which  fin  order  wns 
entered  and  notice  given,  *as  required  bT[315- 
the  statute,  which  order  and  notice  were  in 
these  words: 

**Towhom  it  may  concern: 

997 


B15-317 


8npiia>is  CouBT  ov  thb  Usited  SrATKa 


OOE. 


"Notice  is  hereby  given  ihat  a  petition  par- 
porting  to  be  signed  by  a  majority  of  the  tax- 
payers of  the  town  Of  Andes,  in  the  county  of 
Delaware,  representing  a  majority  of  the  tax- 
Hble  property  in  ihe  limits  of  said  town,  duly 
verified  by  one  of  the  petitioners,  has  l)een  filed 
in  my  office,  and  that  I  shall  proceed  on  the 
22d  day  of  May  next,  at  1  o  clock  f.  M.,  to 
take  proof  of  the  facts  set  forth  in  said  petition 
as  to  the  number  of  taxpayers  joining  in  such 
petition  and  as  to  the  amount  of  taxable  prop- 
erty represented  by  them. 

**Given  under  my  hand,  at  Delhi,  in  said 
county,  on  the  6th  day  of  May*  1871. 

Edwin  D.  Wagner. 
"County  Judge  of  Delaware  County. 

"On  reading  and  filing  the  annexed  petiiion 
of  a  majority  of  the  taxpayers  of  the  town  of 
Andes,  Delaware  county,  representing  a  ma- 
jority of  the  taxable  property  in  the  limits  of 
said  town,  verified  by  James  H.  Davis,  one  of 
eaid  petitioners,  settingforth  that  they  are  such 
«  majority  of.  laxpavers  ana  represent  such  a 
majority  of  the  taxable  property,  and  that  they 
<iesire.  said  town  of  Andes  sball  create  and 
issue  its  bonds  to  t^e  amount  of  ninety  -eight 
thousand  dollars  and  invest  the  same  or  the 

Sroceeds  thereof  in  the  stock  of  the  Delhi  & 
liddletown  Railroad  Company,  an  association 
-formed  in  said  county  and  state. 

"Now,  on  motion  of  White  &  Jacobs,  at- 
torneys for  said  petitioners,  that  a  notice  be 
forthwith  published  in  the  Andes  Recorder,  a 
newspaper  published  in  said  countv,  directed 
to  whom  it  may  concern,  that  on  tbc  22d  day 
•of  May.  1871,  I  shall  proceed  to  take  proof  of 
the  facts  set  forth  in  said  petition  as  to  the 
*D umber  of  taxpayers  joined  in  such  petition 
find  as  to  the  amount  of  the  taxable  property 
represented  by  them. 

"Delhi,  May  6th,  1871. 

"Edwin  D.Wagner, 
County  Judge  of  Delaware  County. 
316]  *Due  publication  thereof  was  made. 
The  petition  referred  to  was  upon  nineteen  sep 
arate  sheets  of  paper,  each  of  them  containing 
lhe  petition  in  full  and  each  signed  by  different 
taxpayers.  Sixteen  of  them  were  unconditional; 
to  two  of  them  was  attached  a  condition,  "that 
«aid  road  is  located  by  Fish  Lake  and  Shaver- 
town;"  and  one  of  them  had  this  proviso, 
Vabove  conditions  (consent)  shall  be  null  and 
void  unless  said  road  shall  be  located  by  Shav- 
•ertown  and  Lumberville."  On  the  day  named 
in  the  notice,  to  wit.  May  22,  1871,  two  orders 
were  entered,  the  first,  after  stating  the  presen- 
tation of  the  petition,  the  order  for  not  ire, 
proof  of  publication  of  notice  and  of  the  allega- 
tions in  the  petition,  ended  with  this  adjudica- 
tion: 

"I  do  hereby  adjudge  and  determine  that 
-said  petitioners  do  represent  a  majority  of  the 
taxpayers  of  said  town  of  Andes,  Delaware 
-county,  as  shown  by  the  last  precedinj?  tax  list 
or  assessment  roll,  and  do  represent  a  raajority 
of  the  taxable  property  upon  said  h'st  or  roll, 
4ind  do  hereby  adjudge  and  determine  that  the 
same  be  entered  on  record. 

"Given  under  my  hand,  at  Delhi,. lo  said 
<J0unty,  on  the22d  clay  of  May.  1871. 

Edwin  D.   Wagner, 
County  Judge  of  the  County  of  Delaware. 

The  second  appointed  the  three  commis- 
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sioners  reauired  by  the  act  to  cany  out  itspii> 
visions.  Dut)6equentiy,  one  of  the  oofnmis- 
sioners  having  resigned,  another  was  appointed 
in  his  place,  and  the  three  thus  appointed  acted 
on  behalf  of  the  town  in  issuing  the  bondsw 

Froni  the  time  of  their  issue,  down  to  and 
including  September  1,  1881.  the  town  regu- 
larly paid  the  interest  as  it  fell  due  upon  liie 
bonds,  and  also  paid  and  retained  $3000  of 
the  principal  thereof.  Thereafter,  tome  ques- 
tion having  arisen  as  to  the  validity  of  the 
bonds,  the  town  defaulted  in  payment  of  fur- 
ther interest,  and  on  December  90,  1869,  the 
defendant  in  error  brought  his  action  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York  on  coupooscot 
from  such  bonds.  Answer  having  been  filed, 
the  case  was  *tricd  December  81,  1890,  [317 
and  the  jury,  by  direction  of  the  court,  nm- 
dered  a  verdict  in  favor  of  the  plaintiff  for 
the  sam  of  $82,824.80.  To  reverse  this  judg- 
ment the  defendent  sued  out  this  writ  of  error. 

In  the  October  term.  1891. a  motion  to  dismiss 
or  to  advance  this  case  was  made  by  Mr.  Jobo 
B.  Gleason,  for  defendent  in  error  in  favor  of 
motion,  and  Mr.  Isaac  H.  Maynard  for  plaiotifl 
in  error,in  oppoMtion,  which  motion  was  denied 
November  16. 1891. 

Mr.  W.  H.  Johnson*  for  plaintiff  in  error 

The  alleged  nUlroad  company  bad  no  legal 
existence,  for  the  reason  that  aa  a  matter  ol 
fact  the  ten  per  cent  in  cash  had  not  actually 
been  paid  by  the  subscribers  to  the  original 
stock  as  required  by  the  statutes  of  the  stale  ol 
^few  York 

Farnham  v.  Benedict,  107  N.  Y.  159. 

The  alleged  judgment  declaring  the  town 
bonded  or  authorizing  the  issuing  of  the  hoods 
is  void,  because  no  place  was  designated  in  ths 
notice  published  by  the  county  judge,  when 
he  would  proceed  to  take  proof  and  otbenrin 
act  on  the  petition. 

SUu>aH  V.  Bmith,  17  Wend.  617;  Chapter 
907.  N.  T.  Laws  of  1860. 

The  county  judge  of  Delaware  county  did 
not  acquire  jurisdiction  over  the  subject  mat- 
ter of  tbe  alleged  adjudication,  for  the  reasoo 
that  the  petition  which  was  filed  aa  the  fooa- 
dation  of  the  proceedings  was  a  onndiiioeal 
one. 

People  V.  Adirondack  Oo.  57  Barb  661;  Omt 
V.  Andee.  98 N.  T.  406; ButternvU  d  0.  Titmp. 
Co.  V.  Jiorth,  1  Hill.  618;  Trow  S  B.  R  O.  v. 
Tibbits,  18  Barb.  298;  Fort  Award  d  F.  M 
Plnnk  Road  Oo.  v.  Paffne,  16  N.  Y.  588;  Jf* 
Clintock  V.  Crisvell,  67  Pa.  188;  BoteUr  v.  & 
pen,  99  Pa.  818. 

The  proceedings  before  the  county  iudjee  of 
Delaware  county  were  a  nullity,  and  hk  ad- 
judication void  for  the  reason  that  be  was  s 
stockholder  of  the  Delhi  &  Middleiowa  rail- 
road company,  in  aid  of  which  the  prooeediafi 
were  taken. 

N.Y.  Lawsof  184rchap  380.  S  81;ir«sViv> 
ton  Ins,  Co,  v.  Price,  Hopk.  Ch.  l;Jewettf. 
Albany  City  Bank.  Clark,  Ch.  179;  DcrhH^- 
Pierce,  16  Hun,  642^  Wioand  v.  DeJonge,  • 
Abb.  N.  C.  260. 

As  to  the  suflQcicncy  of  the  petition  and  the 
facts  which  must  be  slated  therein,  in  order  to 
invest  the  county  jiidce  with  jurisdictioo  of 
the  proceedings,  the  laws  of  New  York  opos 
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the  subject  and  the  decisions  of  the  courts  of 
that  state  concerniDg  such  laws  will  be  adopted 
«Dd  followed  by  this  court. 

^i£lif^  V.  Ouy,  24  U.  8.  11  Wheat.  367  (6: 
496);  Carroll  County  Supr$.  v.  United  States,  85 
U.  S.  18  Wall.  71  (21:  771);  Riehmond  v.  8mith, 
«2  U.  S.  15  Wall.  429(21:  200);  BaiUy  v.  Mag- 
mre,  89  U.  S.  22  Wall.230  (22:  854);  Bucher  v. 
Ckesfnre  R.  Co.  125  U.  S.  555  (81:  795);  Elm- 
wood  Twp.  V.  Marey,  92  U.  S.  2b9  (23:  710); 
Sa$t  Oakland  Tmp,  v.  Skinner,  94  U.  S.  257 
^.-126):  Fairfield  v.  OaUatin  County,  100 
U.  8.  47  (25: 544);  Post  y.  Kendall  County 
Sttvrs.  105  U.  8.  067  (26: 1204). 

The  defendant  is  not  a  bona  fide  holder  of 
the  bonds  and  coupons  in  suit  He  is  charge- 
able with  notice  of  the  insufficiency  of  the 
petition  and  want  of  Jurisdiction  of  the 
•county  judge. 

South  OttavHi  V.  Perkins,  94  U.  8.  262  (24: 
155);  Pendltton  County  v.  Amy,  80  U.  8.  13 
Wall.  297(20:  579):  Kenieott  v.  Waune  County 
Suprs.  88  U.  8.  16  Wall.  452,468(21:319.320); 
C<doma  v.  JBhves,  92  U.  8.  484  -28:  579);  Me- 
Clure  ▼.  Oj^ord,  94  U.  S.  48:d(24:  129);  Ogden 
T.  Daviess  County,  102  U.  8.  634  (20:  263);  An- 
Viony  V.  Jasper  County,  101  U.  8.  693  (25: 
I0a5);  HoffY.  Jasper  County,  110  U.  8.  53  (28: 
-68);  Stetcart  v.  Lansing,  104  U.  S.  505  (26: 866): 
Smith  V.  Sae  County,  78  U.  8.  11  Wall.  139 
<20: 102);  Coufdrey  v.  Caneadea,  16  Fed.  Rep. 
-632. 

There  are  no  recitals  in  the  bonds  which  es- 
top the  plaiDliff  io  error  from  alleging  the 
want  of  jurisdiction  of  the  county  judge  to  act 
in  the  matter. 

Warren  County  y.  Marey,  97  U.  R.  97(24: 
•977);  fhtchanan  v.  lAtcIifield,  102  U.  8.  278 
<26:  138);  Independent  Sdiool  Dist.  y.  Stone, 
106  U.  8.  183  (27: 90);  Carroll  County  Suprs. 
T.  SmitJi,  111  U.  8.  556  (28:  517);  Daviess 
-County  V.  Dickinson,  117  U.  S.  657  (29: 1026); 
J^orthem  Nat.  Bank  of  Toledo  y.  Porter  Twp. 
Trustres,  110  U.  8.  608  (28: 258);  Dixon  County 
Y.  Field,  111  U.  8.  88  (28:  360). 

The  payment  of  interest  upon  the  bonds  by 
means  of  forced  tax  levies  upon  the  taxable 
property  of  the  town  does  not  estop  plaintiff  in 
«rror  from  now  insisting  upon  their  invalidity, 
the  defect  in  their  issue  being  such  that  all 
4>ersons  are  chari^eable  with  notice  thereof. 

Coitdrey  y.  Caneadea,  16  Fed.  Rep.  532; 
Thomas  v.  Lansing,  14  Fed.  Rep.  618. 

Mr.  John  B.  Gleason,  for  defendant  In 
<rror: 

The  decisions  of  the  courts  of  the  state  of 
^ew  York  will  show  that  these  bonds  are  va- 
lid accordini;  to  the  laws  of  that  state. 

Dissentinor  opinion  of  Judge  Finch  in  Craig 
Y.  Andes,  93  N.  Y.  419. 

The  questions  involved  in  this  case  regard- 
ing the  validity  of  the  bonds  are  res  adjudicata 
ill  this  court. 

Man  son  v.  Lyons,  12  Blatcbf.  539;  Lyons  y. 
Munson,99  U.  8.  684  (25:451):  Orleans  v. 
JHati,  99  U.  8.  676  (25:  404):  Calhoun  v.  Del/ii 
4i  M.  U.  Co.  28  Hun,  S'-^O. 

An  estoppel  will  arise  against  the  town  in 
the  followin«r  cases: 

If  the  statute  j.rovides  a  tribunal  to  a.sceriain 
wbelh*^  ihe  antecedent  conditions  have  been 
complied  with,  and  that  tribunal  has  bO  de- 
cided. 
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Knox  County  Comrs.  y.  AspinwaU,  62  U.  S. 
21  How.  539  (16:  208);  Venice  y.  Murdock,  92 
U.  8.  494  (23:  583). 

If  the  town  has  received  and  retained  the 
stock  of  the  railroad. 

Pendleton  County  v.  Amy,  80  U.  8. 13  Wall. 
297  (20:  579);  OrUans  v.  Piatt,  99  U.  8.  676 
(25:  404);  Lynde  v.  Winnebago  County,  83  U. 
8.  16  Wall  6  (21:  272):  Bock  Creek  Twp.  v. 
Strong.  96  U.  8.  271  (24:  815);  Pana  v.  Bowler, 
107  U.  8.529(27:424). 

These  bonds  upon  their  face  recite  the  cir- 
cumstances which  bring  them  within  the 
power. 

Cairo  y.  Zane,  149  U.  8.  122  (37:673); 
Brooklyn  v.  jEtna  L,  Ins.  Co.  99  U.  8.  362 
(25:  416);  American  L.  Ins.  Co.  v.  Bruce,  105 
U.  8.  328  (26: 1121):  German  Sav.  Bank  of 
Davenport  v.  Franklin  County,  128  U.  8.  626 
(32:  519);  Walnut  v.  Wade,  103  U.  8.  683  (26: 
526);  Clay  County  7.  Society  for  Savings,  104 
U.  8.  586  (26:  859);  Warren  County  v.  }farcy, 
97  D.  8.  96  (24:  977);  Johnson  County  Comrs. 
V.  January,  94  U.  8.  202  (24: 110);  Douglas 
County  Comrs.  v.  Bolles,  94  D.  8.  108  (24:  47); 
Lytide  v.  Winnebago  County,  83  U.  8  6  (21: 
272);  r^ington  v.  Butler,  81  U.  8.  283  (20: 
809):  Meyer  v.  Muscatine,  68  U.  8.  385  (17: 
564);  Knox  County  Comrs.  v.  AspinwaU,  62  U. 
S.  544  (16:  210);  St.  Joseph  Twp.  v.  Rogers,  83 
D.  8.  644  (21:  328);  KimJbaU  v.  Lakeland,  41 
Fed.  Rep.  289;  Morawetz,  Priv.  Corp.  §  H. 

The  full  and  abundant  reco^^nition  of  the 
validity  of  these  bonds  by  the  town  of  Andes, 
evidenced  not  only  by  its  receipt  and  retention 
of  the  stock  in  the  railroad,  but  also  by  the 
payment  of  interest  upon  the  bonds  for  nearly 
ten  years  and  by  the  payment  of  a  portion  of 
the  principal,  is  a  complete  estoppel. 

Rich  V.  Mentz,  18  Fed.  Rep.  52;  WhiHng  y. 
Potter,  18  Blauihf.  165;  First  Nat.  Bank  of 
Oswego  v.  Wolcott,  19  Blatcbf.  370;  CaUioun  v. 
Delhi  dt  M.  R.  Co.  28  Hun,  379-402;  Dil- 
Ion,  Municipal  Corporations,  vol.  1,  p.  548; 
Colonta  V.  Rates,  92  U.  S.  484  (23:  579):  Moul- 
trie County  V.  Rockinqham  Ten  Cent.  Sao. 
Hank,  92  U.  8.  681  (25:  631);  Marcy  v.  Oswego 
Twp.  92  U.  8.  637  (23:  748);  Douglas  County 
Comrs.  V-  BoUes,  94  U.  8.  104  (24:  46);  Weyan- 
wega  v.  Ayling,  99  U.  8. 112  (25:  470);  Calhoun 
Countif  Suprs.  v.  Gatbraith,  99  U.  8.  214  (25: 
410);  Brooklyn  v.  JEtna  L.  Ins.  Co.  99  U.  8. 
362  (25:  416);  Wilson  v.  Salamanca  Twp.  99  D. 
8.  499  (25:  830);  Orleans  v.  Ptatl,  99  U.  8.  676 
(25:  404);  lyons  Y.  Munson,  99  U.  S.  084  (25: 
451);  Douglas  v.  Pike  County,  101  D.  8.  677 
(25:  968);  Mnr-'^hall  County  Suprs.  v.  Sclienck, 
72  U.  8.  5  Wall  772  (18:  556);  Marsh  v.  ^V^ 
ton  County  Supis.  77  U.  8.  10  Wall.  676  (19: 
1040). 

The  certificate  of  incorporotion  was  not  de- 
fectiv  e  in  that  certain  of  the  subscriptions  were 
conditional. 

Betttlys  V.  Sohn,  64  Hun.  120;  Farnham  v. 
Benedict,  107  N.  Y.  159;  DaUas  County  v. 
Huidekoper  (25:  974);  Macon  County  y.  Sliores, 
97  U.  8.  276  (24:  889). 

The  county  judpe  of  Delaware  county 
flwcars  po54itively  thai  he  was  not  a  stockholder 
in  the  railroad  company.  Even  if  he  had  been 
he  would  not  have  been  disqualified  to  entertain 
the  proceedings. 

Re  Lyers,  72  N.  Y.  1,  28  Am.  Rep.  88;  Peth 
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pU  y.  Kingston  Common  CovncU,  101  N.  Y. 
82;  Stunrt  v.  MecJuinia  d  F,  Bank,  19 
JobD6.  495. 

Mr.  Justice  Brewer  delivered  tbe  opiDioo  of 
the  court: 

The  act  of  1869  has  been  heretofore  presented 
to  this  court  for  coDsideration,  and  the  effect 
of  a  Judgment  of  a  county  judge  determined. 
OrUans  v.  Piatt,  99  C.  8. 67(5  [25:  404];  Lyons 
▼.  Munson,  99  U.  8.  684  L25:  451].  In  the 
former  case  it  was  said: 

*'The  coun^  judge  was  the  officer  charged 
by  law  with  the  duty  to  decide  whether  the 
bonds  could  be  legally  issued,  and  his  judg- 
ment was  conclusive  until  reversed  by  a  higher 
court." 

And  in  the  latter: 

•♦The  county  judge  unquestionably  had 
jurisdiction  to  decide  upon  the  application 
made  by  tbe  taxpayers.  His  judgment  until 
reversea  was  final.  If  there  were  errors  the 
proceedings  should  haye  been  brought  before 
a  higher  court  for  review  by  a  writ  of  certiorari, 
and,  if  need  be,  the  issuing  and  circulation  of 
the  bonds  should  have  been  enjoined,  subject 
to  tbe  final  result  of  the  litigation.  The  judg- 
ment rendered  can  no  more  be  collaterally  at- 
tacked in  this  case  than  could  any  other  judg- 
ment of  a  court  of  competent  jurisdiction 
rendered  with  tbe  parties,  as  in  this  case,  prop- 
el ly  before  it.*' 

It  is  objected  that  since  those  decisions  the 
court  of  appeals  of  the  state  of  New  York  has 
pronounced  the  very  judgment  on  the  strength 
of  which  these  bonds  were  issued  invalid. 
Craig  y.  Andes,  98  N.  Y.  405.  In  that  case 
the  court  of  appeals,  by  a  bare  majority,  held 
that  the  petition  was  fatally  defective  because 
it  was,  as  to  some  of  the  petitioners,  conditional, 
and  that,  by  reason  thereof,  it  warranted  no 
action  by  tbe  county  judge.  But  in  the  sub^ 
sequent  case  of  Calhoun  y.  Millard,  121  N.  Y. 
69.8  L.R  A.  248,  it  was  developed  that  Craig  y. 
SlS]*Andes,supra,wa8  a  collusive  action,  the 
town  owning  the  coupon.<v  sued  on  and  paying 
for  the  services  of  counsel  on  both  sides.  And 
it  was  held  I  bat  the  decision  so  obtained  could 
not  be  considered  as  an  adjudication  binding 
the  bondholders  in  any  subsequent  controversy 
betwcn  them  and  the  town,  the  court  saying: 
"We  fully  assent  to  the  claim  of  tbe  counsel 
for  tbe  bondholders,  that  an  adjudication  ob- 
tained under  such  circumstances  ought  not  to 
stand  in  the  way  of  a  re-examination  by  the 
court  of  the  grounds  upon  wbicb  it  proceeded." 

It  is  true  that  the  court  did  not  re  examine 
the  proposition  affirmed  in  the  former  opinion, 
but,  afier  thus  indicating  that  tbe  question  was 
open  for  further  consideration,  disposed  of  the 
case  upon  other  grounds.  The  question  must, 
therefore,  be  considered  an  open  one  in  tbe 
courts  of  New  York,  and  there  is  nothing  in 
the  decision  of  those  courts  to  compel  a  re  ex- 
amination by  us  of  our  prior  rulin^^. 

Several  objections,  however,  to  the  validity 
of  this  judgment  are  called  to  our  attention,  and 
require  notice.  Tbe  first  and  principal  one 
arises  out  of  the  fact,  considered  vital  by  the 
court  of  appeals  in  tbe  case  of  Craig  v.  Andes, 
supra,  that  tbe  petition  was  as  to  some  of  the 
petitioners,  conditional.  It  is  admitted  that  if 
tbe  names  of  the  conditional  petitioners  were 
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stricken  from  the  list,  the  remainder  woald 
not  constitute  a  majority  of  the  taxpayers,, 
or  represent  a  majority  of  tbe  taxable  prop* 
crty.  The  argument  is  that  a  condiiionnl  peti- 
tion amounts  to  nothing.  The  uncondiiiooal 
petitioners  were  neither  a  majority  of  tbe  tax- 
payers nor  representing  a  majority  of  the  taz> 
able  property.  The  statutory  petition  ww^ 
never  filed.  The  condition  upon  which  actioo 
by  the  county  judge  could  legally  be  bad  did 
not  exist.  He,  therefore,  never  acquired  any 
jurisdiction,  and  his  judgment  was  coram  mom- 
judice  and  void. 

We  are  unable  to  assent  to  this  conteotioaL 
The  petition  as  presented  alleged  \hat  the  peti- 
tioners were  a  majority  of  tbe  taxpayers,  and 
represented  a  majority  of  the  taxable  property. 
It  thus  stated  tbe  facts  necessary  to  invoke  tbr 
action  of  tbe  county  judge.  It  no  where  disclosed 
the  amount  of  the  ^taxable  property  in  [3 19 
the  town,  or  tbe  number  of  the  tax  payers,  aod 
nowhere  stated  bow  much  of  such  uxable  pro- 
perty belonged  to  the  petitioners,  either  separ- 
ately or  altogether.     There  was  bat  a  sin^ 
verification,  and  that  at  the  bottom  of  one  of 
the  nineteen  sheets  upon  which  tbe  petitioo 
was  written.    That  sheet  was  signed  bj  over 
forty  names,  and  signed  unconditionally.    It 
is  fair,  however,  to  regard  tbe  nineteen  sbeeti. 
though  in  form  separate,  as  really  const itutiog 
but  one  petition,  and  tbe  single  veriticatioa. 
which  was  made  on  May  6,  1871,  tbe  day  of 
presentation  to  tbe  judge,  as  applicable  to  suck 
petition  as  a  whole.      Otherwiae  this  sto^ 
verified  sheet  was  a  perfect  petition,  open  to  no 
objection  and  compelling  action  by  tbe  county 
judge:  and  if  this  case  is  to  turn  on  narrow 
grounds  then  each  sheet  may  be  considered  a 
separate  petition,  and  one  being  technically  be- 
yond objection,  the  others  may  be  igiKMYd.  and 
the  jurisdiction  of  the  county  judge  rested  opos 
that  one. 

But  we  are  not  disposed  to  rest  our  coodo- 
sion  upon  this  narrow  ground.  There  ««■- 
but  the  one  petition  signed  by  aboat  90O 
parties,  of  whom  50  attached  a  conditloti  to 
their  signatures.  Was  that  suffldeot  to  de- 
feat the  jurisdiction?  Tbe  conditions  ntrofd 
were  the  location  of  tbe  road  by  Fish  Like, 
Shavertown,  and  Lumberville.  Tbe  varioos 
sheets  composine  tbe  petition  were  all  dated 
November  23,  1870,  but  tbe  verificaticii  sod 
the  filing  were  May  6,  1871.  Intermediait 
these  two  dates,  and  on  March  4.  1871.  tbt 
railroad  company  filed  in  tbe  office  of  tbe  clerk 
of  Delaware  county  a  map  of  tbe  route  telf'cted 
by  it,  certified  by  its  president  and  chief  eaci- 
neerto  be '*a  correct  map  aod  profile  oftW 
route  intended  to  be  adopted  by  said  compaaj 
for  their  railroad."  An  examination  of  tbt 
route  thus  located  shows  that  it  passes  by  tbt 
three  places  named,  so  that  at  tbe  time  tba 
petition  was  filed  tbe  conditions  bad  been  per 
formed  by  tbe  railroad  company,  b  it  ooc 
fair  to  bold  that  tbe  petition  was  at  tbe  time  of 
its  presentation  an  unconditional  petitioo  oa 
t  be  part  of  all  the  signers?  There  was  In  fuct  do 
limitation  or  restriction  on  the  express  rrqunc 
of  all  the  petitioners  for  tbe  isaue  of  tbe  boodi. 
At  least,  when  such  a  petition  was  preseotrd. 
•it  was  within  the  competency  of  tbe  [320 
county  iudge  to  bear  and  determine  wlteiber 
or  no   the  conditions  named   bad   been  pcf- 
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formed.  Tbe  petition  called  for  some  action. 
The  duty  of  judicial  inquiry  arose,  and  there 
-CHD  be  DO  judicial  inquiry  without  jurisdic- 
lioD.  He  was  compelled  to  examine  and  de- 
termine'whether  the  verification  was  in  pro- 
per form,  whether  there  were  in  fact  the  signa- 
tures of  any  petitioners  on  the  paper,  whether 
^Loy  railroad  company  was  named,  and 
whether  there  was  an  application  for  the  issue 
of  bonds,  and  if  there  were  any  limitation  or 
•qualification  to  a  signature,  whether  such  limi- 
tation or  qualification  affected  substantially  the 
merits  of  the  application.  If  be  found  a  con- 
<iitioD  of  a  substantial  character  he  was  then 
<alled  upon  to  ascertain  and  decide  whether 
the  condition  had  been  waived,  or  so  far  per- 
formed since  the  signature  as  to  cease  to  be 
'any  limitation  upon  ihc  petition.  An  error  in 
Ills  rulings  upon  any  of  these  matters  did  not 
oust  him  of  jurisdiction.  This,  it  must  be 
boroe  in  mind,  is  not  the  case  of  a  total  failure 
in  respect  to  any  particular  matter  required  by 
tbe  statute  to  be  staled  in  the  petition. 

But  we  may  ^o  further,  and  hold  that  at- 
taching a  condition  to  a  petition  does  not  al- 
ways and  necessarily  vitiate  it.  A  subscription 
by  &  municipality  to  the  stock  of  a  railroad 
^company  stands  upon  a  different  footing  from 
one  made  by  an  individual.  In  the  latter  case 
it  is  a  mere  transa<  tion  for  purposes  of  pecuni- 
ary gain,  and  there  is  no  limitation  on  the 
right  of  the  individual  to  subscribe  to  the 
«1ock  of  any  railroad  corporation,  no  matter 
where  such  corporation  proposes  to  build  its 
road.  Bui  a  municipal  subscription  requires 
-flometbing  more  than  tbe  mere  prospect  of 
pecuniary  gain.  It  can  be  upheld  only  on  tbe 
theory  that  by  the  constiuction  of  the  road 
«ome  public  l)enefit  to  the  mimicipality  is  se- 
•cured,  and  that  public  benefit  may  justify, 
and  sometimes  require,  tbe  insertion  in  toe 
subscription  of  a  condition  in  respect  to  the 
matter  of  location.  A  railroad  corporation 
naming  the  termini  of  its  road  has  large  latitude 
In  respect  to  the  location  of  the  intermediate 
route.  One  location  may  be  so  far  from  a  par- 
ticular town  between  the  termini  as  to  make  in-, 
defensible  a  subscription  by  such  town  in  aid  of 
321 J  the  construction,  *and  to  incorporate  a 
•condition  in  the  subscription  which  makes  the 
location  one  of  public  benefit  to  the  town  can- 
not be  held  absolutely  void.  Suppose  the  en- 
tire petition  bad  been  for  the  issue  of  bonds  on 
condition  that  the  road  should  be  located 
through  tbe  town  of  Andes,  could  it  be  ad- 
iudg^  that  such  a  petition  was  a  nullity  and 
laid  no  foundation  for  action  by  the  county 
judge?    We  think  not. 

While  courts  ma^  properly  see  to  It  that 
proceedings  for  castmg  burdens  upon  a  com- 
munity comply  with  all  the  substantial  requi- 
sitions of  a  statute  in  order  that  no  such  bur- 
den may  b«>  recklessly  or  fraudulently  imposed, 
yet  such  statutes  are  not  of  k  criminal  charac- 
ter, and  proceedings  are  not  to  be  so  techni- 
cally construed  and  limited  as  to  make  them  a 
mere  snare  to  those  who  are  encouraged  to  in- 
vest in  tbe  securities  of  the  municipality. 
These  considerations  are  appropriate  to  this 
case.  The  proceedings  on  the  part  of  the  town 
and  tbe  rail  load  comnany  were  carried  on  in 
evident  good  faith.  No  one  questioned  their 
Talidity,   no  effort  was  made  to  review  the 
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action  of  tbe  county  judge,  the  bonds  were  is- 
sued, more  than  $100,000  was  spent  within  the 
limits  of  the  town  in  the  construction  of  the 
road,  and  years  went  by  during  which  the 
town  paid  the  interest  and  part  of  the  princi- 
pal before  any  question  was  made  as  to  their 
validity.  We  think  there  is  eminent  wisdom 
and  justice  in  tbe  observations  of  the  court  of 
appeals  in  the  case  of  Calhoun  v,  Millard,  121 
N.  Y.  69,  8  L.  R.  A.  248. 

"The  town  and  the  taxpayers  permitted  tbe 
bonds  to  be  dealt  with  and  taken  by  savings 
banks  and  others  for  nearly  ten  years,  not  only 
without,  so  far  as  appears,  a  word  of  warning 
or  protest,  but  bv  affirniative  acts  of  recogni- 
tion, encouraged  investment  therein  as  safe 
and  valid  securities.  The  bonds  resting  on 
tbe  adjudication  of  the  county  judge,  were  ap- 
parently valid.  The  legislature  has  stili  the 
power  to  ratify  them  and  make  them  valid 
obligations  of  the  town.  Williami  v.  Duanes- 
buroh,  68  N.  Y.  129;  Hartan  v.  Thompfum,  71 
N.  Y.  513;  RogerB  v.  Stephens,  86  N.  Y.  623. 
They  are  now  in  tbe  hands  of  bona  fide  holders, 
that  is,  of  persons  who  have  paid  value  for 
them  without  notice.  .  .  .  The  denial  of  relief 
in  this  case  may  result  practically  *in  the[322 
enforcement  of  the  bonds  in  question,  and  also 
of  other  town  bonds  issued  and  held  under 
similar  circumstances.  But  in  contrasting  tbe 
relative  conduct  and  situation  of  the  town  and 
the  taxpayers  on  the  one  side,  and  the  pur- 
chasers of  bonds  on  the  other,  we  cannot  say 
that  such  a  result  will  be  repugnant  to  any 
principle  of  justice  or  equity." 

Again,  it  is  objected  that  there  was  no  legal 
incorporation  of  the  Delhi  &  Middlelown  Bail- 
road  Company.  Tbe  statutory  provisions  of 
the  state  of  New  York  in  respect  to  the  forma- 
tion of  railroad  corporations  are  found  in 
chap.  140,  Laws  of  1850;  Rev.  8ut.  N.  Y.  (6th 
ed.)  vol.  2,  p.  519.  The  record  shows  that  the 
articles  of  association,  duly  verified,  were  filed 
and  recorded  in  the  ofiSce  of  the  secretary  of 
state,  as  required  by  section  2  of  the  act.  The 
objection  is  that  the  statute  requires  that  there 
shall  be  subscribed  at  least  $1000  of  stock  for 
every  mile  of  railroad  proposed  to  be  laid,  and 
that,  as  appears  from  the  articles,  certain  sub- 
scriptions were  made  on  condition  that  the 
road  was  located  through  Lumber ville,  and 
others,  provided  the  road  went  to  Sliavertown. 
These  subscriptions  being  conditional  it  hi 
claimed  amount  to  nothing,  and  as  the  uncon- 
ditional subscriptions  are  less  than  $1000  per 
mile  of  the  proposed  road,  it  is  insisted  that  the 
attempted  incorporation  was  a  failure.  We 
deem  it  uunere.osary  to  consider  this  question, 
for  it  is  familiar  law  that  one  who  contracts 
with  a  corporation  as  such  cannot  afterwards 
avoid  the  obligations  assumed  by  such  con- 
tract on  the  ground  that  the  supposed  corpora- 
lion  was  not  one  dejvre,  Leavenworth  County 
Comrs.  V.  Barnes,  94  U.  8.  70  [24: 63];  Douglae 
County  Comra.  v.Bolles,  94  U.  8.  104  (24:  46]; 
Cnaey'yr,  CWW,94U.  S.  673 [24:  1681:  Chubby. 
Upton,  95  U.  8.  665  [24:  523].  Further,  after 
the  contract  had  l)een  made,  the  bonds  issued, 
and  the  stock  received  by  the  town,  the  legis- 
lature of  the  state  of  New  York  passed,  in  two 
successive  years,  acts  authorizing  the  town  to 
sell  and  dispose  of  such  stock.  At  a  special 
town  meeting,  held  after  the  paasage  of  the 
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first  act,  the  town  voted  not  to  sell,  and  at  a 
ineetiDg  beld  after  the  second  act  it  voted  to  sell. 
These  two  acts  of  the  legislature  were  distinct 
recogDitions  of  the  existence  of  the  corporation 
known  as  the  Delhi  &  Middletown  Railroad 
323]  Company,  *  whose  stock,  held  by  the 
town,  the  latter  was  permitted  to  sell.  Com- 
anche Countjf  Camrs.  v.  I^etoia,  183  U.  S.  198 
[88:  6041;  8taU  v.  Pawnee  County%Comr». 
12  Ean.  426;  State  v.  Stetene,  21  Kan.  210; 
StaU  V.  Hamilton,  40  Kan.  828.  There  is  no 
evidence  of  any  challenge  on  the  part  of  the 
state  of  the  validity  of  the  corporate  franchises 
assumed  to  exist,  and  exercised  by  the  com- 
pany. In  view  of  -these  considerations  it  Is 
^impossible  now  to  recognize  as  valid  the  claim 
that  by  reason  of  the  supposed  defect  in  the 
original  incorporation  all  the  acts  of  the  town, 
in  respect  to  the  issue  of  bonds,  the  subscrip- 
tion to  and  receiving  of  stock,  were  void. 

Airain,  it  is  objected  that  the  proceeding 
before  the  county  judge  were  absolutely  void 
on  the  ground  that  the  notice  does  not  specify 
the  place  at  which  the  hearing  on  the  petition 
is  to  be  had.  It  is  enough  to  say  in  reply  to 
this  objection  that  when  a  notice  fails  to  name 
any  other  place  it  will  be  presumed  that  the 
place  intended  is  the  regular  office  of  the  county 
judge.  14 o  particular  specification  is  required 
unless  the  hearing  is  to  be  bad  at  some  place 
other  than  that  at  which  his  judicial  work  is 
customarily  done.  The  statute  under  which 
these  pro<>?edings  were  bad  recognizes  this. 
The  section  which  provides  for  notice  pre- 
scribes that  the  county  judi^  shall  order  the 
publication  of  a  notice  **  setting  forth  that  on 
a  day  therein  named  .  .  .  he  will  proceed  to 
take  proof,"  etc.  Nothing  is  said  in  respect  to 
naming  a  place  for  the  hearing,  and  yet  the 
next  section  commences,  "it  shall  be  the  duty 
of  the  said  iudge  at  the  time  and  place  named 
in  the  said  notice,"  etc.  Any  seeming  dis- 
crepancy between  these  sections  is  removed  by 
the  consideration  that  in  the  absence  of  other 
specification  the  law  writes  into  the  notice  the 
olfice  of  the  county  judge  as  the  place  of  hear- 
ing. 

A  further  objection  is  that  the  county  judge 
was  disqualified  on  the  ground  that  he  was  at 
the  time  a  stockholder  in  the  Delhi  &  Middle- 
town  Railroad  Company,  and  this  provision  of 
the  revised  statutes  of  the  state  of  New  York  is 
cited,  "That  no  judge  of  any  court  can  sit  us 
such  in  any  cause  to  which  he  is  a  party,  or  in 
which  he  is  interested,  or  in  which  he  would  be 
excluded  from  being  a  juror  by  reason  of  con- 
324]  Fanguinity  *or  affinity  to  either  of  the 
parties."  The  name  of  the  county  judge  ap- 
pears on  the  articles  of  association,  filed  with 
the  secretary  of  state,  as  a  subscriber  to  one 
share  of  stock;  but  his  testimony,  which  is  not 
contradicted,  is  as  follows: 

'*  I  signed  for  one  share  of  stock,  and  the 
next  day  I  stated  to  the  person  with  whom  I 
took  the  stock  that  I  would  not  take  it,  and  he 
agreed  to  take  my  name  off.  I  don't  know 
who  it  was,  and  I  can't  tell  as  I  signed  my 
name  or  not.  I  know  I  saw  tjie  proper  person 
and  canceled  my  agreement  to  take  the  stock, 
and  I  never  took  it;  it  was  agreed  that  I  should 
not.  I  think  it  was  the  same  person  I  saw  first 
when  I  made  the  agreement.  The  bonding 
proceedings  of  the  town  of  Andes  were  had  be- 
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fore  me  ascounty  Judge.  The  talk  ai  to  ay 
taking  stock  was  some  time  b^<He  the  pnv 
ceedines  were  had  before  me.  The  certiflGate^ 
of  stock  was  never  tendered  or  offered  to  Bse** 

Obviously  he  was  not  a  par^  interested,  and 
therefore  there  is  no  need  to  uiqatre  whether, 
if  interested,  the  fact  could  now  be  shown  i& 
a  collateral  attack  so  as  to  avoid  the  Judgmeot 

But  further,  in  view  of  the  ledtals  in  the 
bonds,  are  these  questions  open  for  inqniryf 
Ample  authority  was  given  by  the  statutes  of 
the  state   referred  to.    Whether  the  various 
steps  were  taken  which  in  this  particalar  caie 
justified  the  issue  of  the  bonds  was  a  qoesdoo 
of  fact;  and  when  the  bonds  on  their  face  re- 
cite that  those  steps  have  been  taken  it  is  the  set. 
tied  rule  of  this  court  that  in  an  artkm  brought 
by  a  bona  fide   holder  the   munidpality  i» 
estopped  from  showing  the  contrary.    See  the 
multitude  of  cases  commencing    with  Knor 
County  Comrt,  v.  AepinwaU,  62  U.  S.  21  How. 
544  [16:  210],  and  ending  with  Cituen$  Sum, 
d  L.  Asio.  V.  Perrjf  Co.  ante,  p.  585.    It  mtr 
be  said  that  those  decisions  are  not  wholly  u> 
point,  inasmuch  as  these  hoods  were  signed, 
not  by  regular  officers,  but  by  commissiooen 
specially  appointed;  and  that  before  a  redtii 
made  by  them  can  be  held  to  conclude  the  u>wd 
it  must  appear  that  they  were  duly  apnointed. 
and  thus  had  authority  to  act    Ik)ubtle«  this 
distinction  isnot  without  significance.  Yettber 
*were  acting  commissioners,  and  their  [32^ 
authority  was  recognized,  for  each  bond  wis 
registered  in  the  office  of  the  county  derk.  sad 
attested  by  the  signature  of  the  county  deri 
with  the  seal  of  the  couoty;  and  if  we  ro  bacfc 
of  that  to  the  records  of  the  county  jodse,  the 
appointing  power,  there  appears  a  separate  or- 
der, in  due  form,  appointing  them  cooiaii- 
sioners,  which  order  recites  a  prior  adiodka- 
tion  of  all  the  essential  facts.    Giving  fall  force 
to  the  distinction  which  exists  betweea  tbe  ac- 
tion of  general  and  special  officers,  there  most 
be,  even  in  respect  to  the  latter,  tome  poiot  ia 
the  line  of  inquiry  back  of  which  a  paiiydasl- 
ing  in  bonda  of  a  municipality  is  not  booad  t» 
go  in  bis  investigations  as  to  todr  authority  to 
represent  the  municipality,  and  that  poiot  it 
would  seem  was  reached  when  there  ia  fooad 
an  appointment  in  due  form  made  by  tbe  ap- 
pointing tribunal  named  in  tbe  statute.    How- 
ever, as  our  examination  of  all  tbe  proceediaff 
in  fact  bad  in  respect  to  tbe  issue  of  tbc«f 
bonds  satisfies  us  of  their  validity,  it  is  ubsm- 
essary  to  rely  upon  the  mere  redtals. 

Finally,  the  jurisdiction  of  the  trial  conrt  is 
challenged  on  tbe  ground  that  under  tbe  Act 
of  Congress  of  1887  (24  8UU  at  U  553)  » 
amended  in  1888  (25  SUt.  at  L.  438)  a  MbK- 
quent  holder  of  negotiable  paper  payable  » 
bearer  cannot  invoke  the  jurisdiction  of  tke 
Federal  courts  unless  tbe  original  bolder  wt« 
also  entitled  to  sue  therein.  But  tbe  statuv 
excepts  from  this  provision  instruments  reiu<' 
by  a  corporation,  and  a  town  under  the  Uws<  ( 
the  state  of  New  York  is  a  corporation,  m  r^" 
as  respects  tbe  making  of  contracts,  tbe  ri^t 
to  sue  and  tbe  liability  to  be  sued.  LorCUri 
w.  Monroe,  11  N.  Y.  892.  02  Am.  Dee.  12a 

There  are  tbe  only  questions  which  aie  of 
sufficient  importance  to  require  notice.  We 
see  no  errors  in  tbe  rulings  of  the  circuit  court, 
and  its  judgment  is»  therefore,  affirmed. 
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3261  THE  UNION  PACIFIC  RAILWAY 
COMPANY.  Piff.  in  Err,. 

V. 

ROBERT  E.  HARRIS. 
(See  8.  C  Reporter's  ed.  828-883.) 

Final  judgment — duty  of  railway  company — 
taUdity  af  reUaae, 

L  Id  an  action  for  damaffes  for  oeffltirence  of  a 
railroad  oorporation  a  Judgment  of  the  circuit 
court  of  appeals  is  not  final,  if  the  JuriMllction 
depended  (not  merely  on  diverse  citisenshtp  but 
also  upon  the  fact  that  the  defendant  was  a  Fed- 
eral corporation. 

t.  A  railway  company  as  to  its  passenffera  is  bound 
to  keep  its  track  clear  from  obstructions  and  to 
see  that  the  cars  which  it  uses  on  side  tracks  are 
secured  in  place  so  that  they  will  not  come  upon 
the  track  to  overthrow  any  train  that  may 
come  along. 

t.  Where  there  is  testimony  showioir  that  plaintiff 
slaned  a  release  of  his  cause  of  action  while  he 
was  mentally  incompetent  to  appreciate  the 
diaracter  of  the  Instrument,  it  is  proper  to  leave 
to  the  jury  the  question  of  its  validity. 

[No.  .S96.J 

JSubmitied  April  IS,  1895,     Decided  May  tO, 

1895, 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  to 
review  a  judgment  of  that  court  aflSmaiog  the 
Judgment  of  the  Circuit  Court  for  the  District 
of  Colorado,  in  favor  of  Robert  £.  Harris, 
plaintiff,  against  the  Union  Pacific  Railway 
Company,  defendant,  for  damages  for  per- 
gonal injuries  received  by  him  while  be  was  a 
passeoger  on  defendant's  train.  On  motion  to 
dismiss  or  affirm.  Affirm fd. 
See  same  case  below.  68  Fed.  Rep.  800^ 

Statement  by  Mr.  Chiff  JueUee  Fnllei*:  > 
This  was  an  action  brought  in  the  Circuit 
Court  of  the  United  Suites  for  the  District 
of  Colorado  by  Robert  E.  Harris  against  the 
Union  Pacific  Railway  Company  to  recover 
for  personal  injuries  received  by  him  while 
he  waft  a  passenger  on  defendant's  train. 
Plaintiff  recovered  judgment  in  the  circuit 
court  and  the  defendant  sued  out  a  writ  of 
error  from  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  by  which  the  judgment 
was  affirmed.  68  Fed.  Rep.  800.  A  writ  of 
error  from  this  court  was  allowed  and  the 
caase  having  been  docketed,  motions  to  dis- 
miss or  affirm  were  submitted. 

Norm— ^«  to  iurifdlet'on  of  United  Slates  efrcuU 
emtrt  depending  on  parlies  and  renidenee^  see  note  to 
Emory  v.  Orc(>nouirh.  1: 040. 

A$  to  eolnrohle  eonveyancen  to  enable  suit  to  be 
hmught:  motive  of  transfer;  when  no  ohjcctifn;  cou- 
prnis:  residevreof  cuaignor^  see  note  to  McDonald  v. 
Bmfdtev.  7:  287. 

Ag  to  tretpaeeerM  or  pertone  on  track  of  ranroada; 
duty  of  raUroad  company  tmpards  t/iem,  see  note  to 
Mitchell  T.  New  York,  L.  E.  *  W.  R.  Co.  35: 1064. 

Am  to  damagee  forpereonal  injury  from  negtiyenee, 
see  note  to  Penosylvaofa  Co.  v.  Key.  26: 141. 

A$  t/t  freedom  of  plaintiff  from  contrUmtory  negll- 
oence^  necessary  to  entitle  him  to  recover^  see  note  to 
Btokes  V.  Saltonstali.  10:  IIS. 

iTift  U.S. 


Mr,  Georfi^  6.  Vest  for  defendant  in  cr* 
ror,  in  favor  of  motion. 

Messrs,  Willard  Teller,  Samuel  Shel- 
labarjeer  and  Jeremiah  HI.  Wilson  for 

plaintiff  in  error,  in  opposition. 

Mr,  Chief  Justice  Fuller  delivered  theopin- 
ion  of  the  court: 

*The  complaint  alleged  Harristobe  "a[327 
citizen  of  the  state  of  Colorado/'  and  complain- 
ed of  "the  Union  Pacific  Railway  Company, 
defendant,  which  was  heretofore  and  now  i» 
duly  chartered  and  organized  under  and  by 
virtue  of  the  laws  of  the  United  States,  and 
having  its  principal  place  of  business  in  the 
city  of  Omaha  and  state  of  Nebraska,  and  is 
now, and  was  at  the  time  and  times  hereinafter 
stated,  a  citizen  of  the  state  of  Nebraska.*^ 
The  motion  to  dismiss  is  made  upon  the 
ground  that  the  judgment  of  the  circuit  courts- 
of  appeals  was  final,  inasmuch  as  the  juris- 
diction was  dependent  upon  the  opposite  par* 
ties  being  citizens  of  different  states.  As, 
however,  the  judgments  of  the  circuit  courts- 
of  appeals  are  final  in  this  class  of  cases  only 
when  the  jurisdiction  is  dependent  "  entirely 
upon  the  opposite  parties  to  the  suit  or  contro- 
versy, being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states,''  plaintiff 
in  error  insists  that  this  judgment  was  not 
final,  since  the  jurisdiction  depended  not  solely 
on  diverse  citizenship,  but  also  upon  the  fact 
that  plaintiff  in  error  was  a  Federal  corpora^ 
tion. 

In  Northern  Pac,  R,  Oo.  v.  Amato,  144  U.  8 • 
465  [30:  500],  a  suit  was  brought  in  the  Su- 
preme Court  of  New  York  against  the  railroad 
company  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff,  and  was  re- 
moved by  the  defendant  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York  on  the  ground  that  it  arose  un- 
der an  Act  of  Congress  in  that  the  defendant 
was  a  corporation  created  thereby,  and  a  writ 
of  error  to  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  was  sustained.  In  that 
case  the  citizenship  of  the  plaintiff  was  not 
mentioned  in  the  complaint  or  in  the  petiiioD 
for  removal,  and  tiie  petition  stated  that  the 
action  arose  under  an  Act  of  Congress.  It 
was  accordingly  held  that  the  judgment  of  the 
circuit  court  of  ap|)eals  was  not  made  final  by 
section  6  of  the  Judiciary  Act  of  March  3, 1891. 
In  the  present  case  iurisdiction  was  invoked 
on  the  ground  of  diverse  citizenship,  and  it  is 
said  that  that  was  the  sole  ground,  and  that 
the  reference  to  the  authority  under  which  the 
corporation  was  chartered  and  organized  was 
merely  incidental,  and,  further,  ♦that  as[328^ 
the  case  did  not  involve  the  validity  or  cooMf  ruc- 
tion of  the  charter  of  plaintiff  in  error,  no  Fed- 
eral question  arose.  It  is  not  for  us  to  inquire 
why  writs  of  error  to  circuit  courts  of  appeal* 
in  actions  for  damages  for  ncglicencc  of  rail- 
road corporations  should  be  allowed  simply 
because  the  corporations  are  chartered  under 
the  laws  of  the  United  States,  in  a  statute 
whose  object  was  to  relieve  an  overburdened 
court,  since  such  is  the  effect  of  the  statute  ac- 
cording to  its  plain  language.  Nevertheless^ 
as  plaintiff  below  appears  to  have  really  pro- 
ceeded nn  tlie  ground  of  diverse  citizenship, 
we  think  there  was  color  for  the  motion  to 
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dlAmisanlthongli.  as  the  other  fact  upon  which 
jurisdictioQ  could  be  predicated  existed,  we 
arc  obliged  to  ovcrnile  it.  But  this  brings  us 
to  the  motion  to  Rffirm,  which,  as  we  do  not 
need  further  argument,  we  proceed  to  dispose 
of. 

The  complaint  alleged  that  plaintiff  on  July 
.  30,  1892/  was  a  passenger  for  hire  upon  one  of 
defendant's  coaches  in  a  train  with  a  locomo- 
tive, being  operated  and  conducted  by  defend- 
ant between  the  city  of  Georgetown  and  the 
<;ity  of  Denver,  defendant  bemg  by  the  terms 
of  the  contract  of  passage  bound  to  deliver 
plaintiff  safely  at  Denver,  and  having  under- 
taken to  carry  and  convey  him  in  safety  to 
that  city,  and  to  use  due  care  and  diligence 
tliereabout;  but  that  defendant*  in  disregard 
of  its  undertaking  and  promise  and  its  duty 
in  that  behalf,  carelessly  and  negligently  ran 
one  or  more  of  its  freight  cars  out  on  one 
of  its  sidings,  known  as  Silver  Age  Mill  sid- 
ing, and  negligently  left  the  sameitsecure  and 
unsafe,  and  in  such  a  position  and  condition 
as  to  interfere  with  the  pjassage  of  the  train 
of  cars,  upon  which  plaintiff  had  passage, 
along  the  main  line  of  defendant's  track,  so 
that  when  the  train  upon  which  plaintiff  was 
a  passenger  came  along  it  ran  into  this  freight 
oar  and  the  injuries  complained  of  were  in- 
flicted. This  was  supported  by  the  evidence, 
from  which  it  also  appeared  that  the  freight 
car  in  question  was  loaded  for  the  Silver  Age 
Mill  Company  with  cnal  and  was  unloaded 
by  that  company's  men. 
The  defendant  in  its  answer  denied  all  negli- 

fince.  but  admitted  "that  it  had  standing  upon 
29lits  side  track,  at  about  the  *p]ace  men- 
tioned in  said  complaint,  one  or  more  freight 
cars;  but  denies  that  the  said  freight  cars  were 
left  Insecure  or  unsafe,  or  in  such  a  position  as 
to  interfere  with  thepassaee  of  the  train  of  cars 
upon  which  this  plaintiff  was  riding."  The 
answer  contained  no  allegation  or  suggestion 
that  any  other  company  had  any  control  over 
the  side  track  or  the  freight  cars,  or  that  any 
other  company  was  in  any  manner  responsible 
for  the  negligence  which  resulted  in  the  col- 
lision. 

The  circuit  court  charged  the  Jury  that 
'•there  is  no  room  for  controversy,  notwith- 
standing the  fact  that  this  car  was  delivered  to 
the  mining  company  filled  with  coal.and  for  the 
use  of  the  mining  company,  and  that  it  would 
seem  from  the  evidence  that  after  unloading  the 
car,  it  was  not  sufficiently  fastened  in  respect  of 
the  brakes:  perhaps  it  was  necessary  to  block 
the  wheels  also  in  such  a  place  as  that:  but 
that  whatever  was  necessary  to  keep  it  securely 
in  place  upon  the  side  track  was  not  done,  and 
it  moved  down  upon  the  track  so  as  to  over- 
throw the  cars  in  the  train  which  came  down 
with  the  plaintiff.  The  act  of  negligence  of 
the  servants  of  the  mining  company  is  to  be 
ascribed  to  the  defendant  In  other  words,  the 
railway  company  as  to  its  passengers  is  bound 
to  keep  its  track  clear  from  obstructions  of  this 
kind;  to  see  that  the  cars  which  it  uses  on  side 
tracks  are  secured  in  place  so  that  they  will 
not  come  upon  the  track  to  overthrow  any  traic 
that  may  come  along;  and  there  seems  to  be  no 
question  but  that  the  car  in  which  plaintiff 
was  riding  was  overthrown  by  the  freight  car 
coming  down  from  the  switch  or  side  track 
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and  on  to  the  main  track  in  collisioD  wftk  lbs 
cars  of  the  train  which  carried  the  plaintilE.'' 

To  the  giving  of  these  instructions  defend- 
ant excepted.  But  we  agree  with  the  ctrcoit 
court  of  appeals  that  on  the  evidence  and 
under  the  pleadings  there  was  oo  reversible 
error  therein;  and  that  this  is  so  as  to  the  mo- 
tion at  the  conclusion  of  the  evidence  by  de- 
fendant for  an  instruction  that  the  defeodaot 
was  not  liable,  and  that  the  Silver  Aee  Miltioi^ 
Company  was,  if  there  were  a  liability  at  aH 
Indeed,  it  is  stated  by  the  drcuit  court  of  ap- 
peals that  it  was  conceded  oo  argument  tliti 
defendant's  negligence  was  snflBcientlT  eMib- 
lished. 

*The  stress  of  the  contention  of  tberail-[390 
road  company  is  thrown,  however,  upon  aootb- 
er  branch  of  the  case.  The  complaint  was  filed 
November  26, 1892,  and  the  answer  January 
11,  1893.    On  July  8,  1898, 'the  defendant  be^ 
low  filed  a  supplemental  answer  setting  a  writ- 
ten release  in  bar  of  the  action,  executed  four 
days  after  the  accident,  to  which  supplemental 
answer  a  replication  was  filed  July  1 1, 1893. 
averring  as  ground  of  avoidance  of  such  rdeaw 
that  plaintiff's  mind  as  the  time  of  its  execn 
tion  was  so  enfeebled  by  opiates,  shock,  and 
pain  that  he  was  unable  to  enter  into  oootract- 
ual  relations;  that  the  minds  of  the  pattio 
never  met  on  the  principal  subject  emDraeed 
in  the  release,  namely,  the  damages  for  vbicb 
the  action  was  brought;  and  that  the  releaie 
was  obtained  through  misrepresentatioii  and 
fraud.    The   trial  commenced  July  14.  and 
was  concluded,  by  the  rendition  of  the  vrrdiet. 
on  July  17.  1898.    Upon  the  issue  Joined,  the 
Validity  of  the  release  was  a  matter  to  be  left 
to  the  jury.    And  although  the  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evi- 
dence, it  appears  therefrom  that  tbeie  wai 
evidence  tending  to  sustain  the  rrplicatioe. 
Certain  exceptions  were  taken  bj  pkiiitiff  ia 
error  in  relation  to  the  admission  of  evkkaoe 
over  objection,  and  these  were  dismissed  by  tbt 
circuit  court  of  appeals  with  this  oberrvatioa: 
"A  separate  statement  and  consideratioa  of 
these  exceptions  is  not  necessary  as  none  of 
them  is  of  any  eeneral  importance.    Tbey  kaw 
all  been  considered  carefully,  and  we  are  tmh' 
fied  none  of  them  has  any  merit**    We  ait  of 
the  same  opinion,  but  will  refer  by  way  of  il- 
lustration to  two  of  the  rulings  complaiDed  ot 
One  of  the  Questions  in  the  case  was  wbetbcr 
Harris  was  bound  to  have  read  the  nktm  tt 
the  time  be  signed  It,  and  ibat  involved  coo 
sidering  whether  he  was  able  to  do  sq.    He  vai 
asked  upon  the  trial  whether  be  could  read  say 
part  of  the  release  without  tpectadea,  it  bda| 
contended  that  he  did  not  have  bis  spectackt 
at  the  time  the  claim  agent  of  the  railroad  eoa- 
pany  interviewed  him  in  his  bed  just  after  tb« 
accident.    The  witness  testified  tbat  be  oookl 
not  read  the  fine  print  with  spectades  nor  tkt 
large  print  without;  that  his  eyesight  was  not  ai 
good  as  it  was  when  the  release  was  prvteotfd 
to  him;  but  tbat  *at  tbat  time  be  couMlSSI 
not  have  read  a  word  of  it  without  bisfnaoMi- 
Again  he  was  asked:  "Were  you  at  the  tiai 
of  signing  tbat  conscious  tbat  you  were  alga- 
ing  any  agreement  other  than  for  yoor  ex- 
penses of  sickness  and  loss  of  time  for  two 
weeksf '  and  he  answered:  'Tbat  is  what  bt 
told  me;  that  it  is  just  what  be  tclkd  me:*  aid 
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that  the  release  was  Dot  read  to  to  bim  by  tbc 
•claim  agent.  We  do  not  tbiok  tbat  any  ruling 
In  reference  to  tbis  tesiimony  can  be  beld  as 
subatanlially  incorrect  The  word  •  'conscious" 
related  to  tbe  understanding  of  the  witness  at 
the  tioae,  and  tbe  question  and  answer  are  to 
be  taken  with  the  other  testimony  and  the  in- 
ftructions  in  the  case:  and  we  find  nothing  in 
these  particulars  calculated  to  mislead  tbe  jury 
•or  to  be  so  prejudicial  to  tbe  defendant  as  to 
Justify  complaint. 

The  railway  company  moved  that  the  Jury 
be  instructed  that  upon  tbe  evidepce  the  re- 
lease was  a  complete  bar  to  tbe  action,  which 
instruction  tbe  court  declined  to  give  and  de- 
fendant excepted;  but,  as  there  was  evidence 
tending  to  sustain  plaintiff's  contention  in  re- 
lation to  the  validity  of  tbe  release,  tbe  instruc- 
tion was  properly  refused .  The  court  charged 
the  jury  in  this  legard  in  substance  as  follows: 
"A  release  of  tbis  kind  Is  of  tbe  highest  sig- 
nificance in  general  when  it  appears  tbat  the 
situation  and  circumstances  of  the  parties  show 
tbat  it  has  been  entered  into  with  an  under- 
standing of  the  rights  of  the  parties  respect- 
ively, and  with  intent  to  include  all  matters 
of  difference  between  them;"  and  "tbat  when 
the  parties  are  upon  an  equal  footing,  and 
there  seems  to  be  no  reason  to  believe  tbat 
any  mistake  has  been  mnde  in  respect  to  it, 
that  neither  partv  is  at  liberty  to  deny  the 
force  and  effect  or  wbai  it  tcAy  contain;  he  is 
not  at  liberty  to  say  tbat  he  did  not  read 
it  or  tbat  he  did  not  understand  it;"  but  that 
*S?ben  it  appears  tbat  either  party  Is  In  a  situ- 
ation as  to  his  health,  physical  condition,*  or 
as  to  tbe  state  of  bis  mind  tbat  makes  it  proba- 
ble that  be  acted  without  deliberation,  wilhout 
an  understanding  of  tbe  act  with  which  he  is 
•charged,  the  instrument  itself  may  be  disre- 
garded;" that  in  this  instance,  plaintiff  having 
been  injured  July  30,  and  while  be  was  lyin^ 
In  bed  apparently  quite  ill,  *'was  approached 
•332]  by  an  agent  of  the  'defendant  company 
and  was  induced  to  sign  tbe  release,  which  has 
been  put  in  evidence  before  you;"  and  upon 
^at  'it  becomes  a  question  in  the  first  in- 
stance whether  he  was  in  a  condition  to  know 
precisely  what  he  was  doing.  He  seems  to 
have  bad  in  some  degree  and  to  some  extent 
the  possession  of  his  faculties;  be  had  used 
whiskey  at  the  time  of  tbe  accident  or  shortly 
afterwards,  and  morphine  bad  been  adminis- 
tered to  bim  on  several  occasions.  Ihjie  is  a 
question  as  to  tbe  effect  of  the  accident,  how 
far  be  was  disabled  by  it,  and  as  to  tbe  effect 
of  tbe  drug  and  of  the  whiskey,  perhaps,  on 
his  mind:  whether  he  was  then  in  a  condition 
to  deal  with  such  a  subject  as  was  presented 
to  him.  If  he  was  not.  and  you  can  say  that 
his  faculties  were  in  such  a  state  that  he  could 
not  comprehend  what  he  was  doini;.  and  tbe 
force  and  effect  of  the  paper  which  he  signed, 
you  may  say  he  is  not  to  be  charged  with  it;" 

"and  aside  from  that,  if  there  was  a  misunder- 
landing  of  the  facts,  whether  the  facts  were 
willfully  misstated  by  the  agent  of  the  railway 
company  or  not,  is  not  a  very  material  ques- 
tion: but  the  question  is  whether  the  facts 
were  understood  by  both  parties;"  that  upon 
that  the  agent  of  the  railroad  company  said 

'that  be  only  spoke  in  general  way  of  making 
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a  settlement,"  and  "his  language  was  such  as 
to  comprehend  all  matters  that  were  in  differ- 
ence between  them,  while  plaintiff  says  that 
he  was  not  asked  to  consider  nor  did  he  con- 
sider the  question  of  the  liability  of  the  rail- 
road company  to  bim  for  ihit  Injury  which  he 
received;"  and  "that  in  reckoning  up  what 
should  be  paid  to  bim,  thev  considered  only 
the  question  in  respect  to  bis  illness,  his  doc- 
tor's bill  and  the  like,  and  the  loss  of  time  for 
two  weeks;"  and  if  tbe  jury  accepted  "plain- 
tiff's account  of  tbe  negotiation  between  them 
as  against  tbat  of  the  agent  of  the  railway 
compan  V,  then  it  would  appear  that  tbe  plain- 
tiff, at  least,  did  not  understand  tbe  subject- 
matter  of  the  negotiation,  and  as  to  what  is 
expressed  in  the  release  he  says  that  he  did  not 
read  it  and  could  not  read  it  without  bis  spec- 
tacles, and  tbat  he  did  not  have  them  at  the 
time  this  paper  was  given  to  him." 

The  court  fiu'ther  instructed  tbe  jury  that 
"under  some  circumstances  a  man  in  full 
health  and  accustomed  tothe*transaction[333 
of  business  executing  such  a  paper  as  tbat, 
would  not  be  at  liberty  to  deny  his  knowledge 
of  its  contents;  but  with  one  in  the  situation  of 
plaintiff,  Iving  on  his  bed  and  somewhat  pros- 
trated by  the  shock  which  occurred  at  the  time 
of  the  accident,  he  may  be  excused  from  read- 
ing it  if  he  did  not  in  fact  read  it^"  "he  may 
be  excused  because  he  was  in  some  pain,  mis- 
ery, and  perhaps,  to  some  extent  under  this 
influence  of  the  morphine  which  he  had 
taken;"  and  further  that  "if  be  understood 
what  he  was  doing  and  understood  tbat  he 
was  making  a  settlement  of  the  whole  busi- 
ness, tbe  entire  matter  between  himself  and 
the  railroad  company,  then  he  is  bound  by 
the  settlement  without  regard  to  the  amount 
of  money  which  be  received.  ...  If  the  set- 
tlement was  made  with  a  full  understanding 
of  the  rights  of  the  parties,  the  plaintiff  then 
being  in  a  state  of  health  to  enable  him  to 
transact  such  business,  and  upon  that  you  say 
that  tbe  settlement  is  binding  upon  the  plain- 
tiff, be  is  concluded  of  this  action,  and  you 
need  make  no  further  inquiry  in  respect  of  it; 
that  is  to  say,  his  action  cannot  be  main- 
tained." And  tbe  court  further  charged 
the  jury  that  if  they  made  an  allowance  to 
the  plaintiff  they  should  deduct  from  it  what 
be  had  received. 

To  various  parts  of  the  charge  defendant 
excepted,  but  we  deem  it  unnecessary  to  go 
over  these  exceptions  in  detail,  as  the  charge 
as  a  whole  was  in  accordance  with  the  great 
weight  of  authority  upon  the  subject,  andwas 
correct  upon  the  issues  ioined  and  tbe  evidence 
thereon.  Chicago,  B.  I.  dt  P.  R.  Co.  v.  LewU^ 
too  111.  120:  Bliss  v.  New  York  Cent,  dt  H.  R, 
R.  Co.  160  Mass.  447;  Mullen  v.  Old  Colony  R, 
Co,  127  Mass.  86,  34  Am.  Rep.  349;  Chicago, 
B,  I.  dt  P.  R.  Co.  V.  Doyle,  18  Kan.  58;  Lusted 
V.  Chicago  dtN.W,  R.  Co,  71  Wis.  391;  Dixon 
V.  Brooklyn  City  dk  N.  B.  Co,  100  N.  Y.  170; 
Illinois  Cent.  R,  Co.  v.  Welch,  52  111.  183,  4 
Am.  Rep.  598:  Mateer  v.  Missouri  Pae.  R.  Co, 
105  Mo.  820;  Stone  ▼.  Chicago  d  W,  M.  B.  Co. 
66  Mich.  76;  Smith  v.  Occidental  d  0.  8S. 
Co.  99  Cal.  462. 

Judgment  affirmed. 
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S34]  THE  BOSTON  A  ALBANY  RAIL. 
ROAD  COMPANY.  Piff.  in  Err.. 

e. 

PATRICK  J.  O'REILLY. 
<8ee  8. 0.  Reporter's  ed.  834-837^ 

dtfeetions   to  moidence-^new  cf^eetion—cot^ec- 
iural  eeidenee — heardajf — immaterial  error. 

1.  An  objection  to  evidenoe  that  it  tends  to  prove 
damages  not  aUeffod  In  the  declaration,  cannot 
be  made  for  the  flcst  time  in  an  appellate  oourt. 

SL  Where  testimony  has  been  admitted  under  ob- 
jection, without  statinflr*any  reasons  for  the  ob- 
jection the  lostuff  party  cannot,  after  judgment 
and  on  appeal,  state,  for  the  first  time,  a  reason 
for  that  objection  which  would  make  it  good. 

&  An  estimate  by  plaintUT  of  the  annual  value  of 
his  labor  based  on  the  business  of  a  steam 
thresher  which  he  had  sold  before  he  was  injured 
with  an  intention  to  resume  it,  the  earnings  of 
which  were  divided  with  his  partners  in  propor- 
tions not  stated,  is  too  uncertain  and  coo  jectunU 
to  prove  his  damages  for  a  personal  injury. 

4  Statements  of  the  plaintlif  to  his  nurse  and 
physician  made  some  time  after  he  was  injured, 
that  a  piece  of  nail  had  come  out  of  his  knee  and 
the  testimony  of  the  physician  pointing  out  on 

;  the  plaintilTs  knee  the  scar  of  the  hole  out  of 
which  the^aintiff  had  told  him  the  nail  came, 
are  not  part  of  the  rugaia  but  are  mere  hear- 
say. 

lb  An  appellate  court  will  not  disturb  a  judgment 
for  an  immaterial  error,  but  it  must  appear  be- 
yond a  doubt  that  the  error  oomplalned  of  did 
not  and  could  not  have  prejudiced  the  rights  of 
the  party  duly  objecting. 

I  No.  197.] 

SubmUied  Marth  16,  1896.    Decided  May  tO, 

1896. 

r\  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massacbu- 
fletts,  to  review  a  judgment  for  the  plaintifiF, 
Patrick  J.  O'Reilly,  against  tbc  Boston  &  Al- 
bany Railroad  Company,  defendant,  for  per- 
sonal injuries  received  while  riding  as  a  pas- 
aenger  in  one  of  that  company's  trains.  Re- 
tereed,  and  eavee  remanded  unth  directionefcr 
a  neto  trial. 

\   Statement  by  Ifr.  Jnstiee  Shiras : 

In  October,  1890,  Patrick  J.  O'Reilly,  In  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachosetts,  brooirht  an  action 
against  the  Boston  &  Albany  l^ailroad  Com- 
pany for  personal  in  juries  received  while  riding 
as  a  passenger  on  one  of  that  company's  trains. 
The  declaration  contained  three  counts,  al- 
leging negligence  on  the  part  of  the  company 
in  respect  to  the  condition  of  a  certain  truck 
attached  to  the  tender  of  the  engine  which 
drew  the  train,  in  respect  to  the  Journal  of  tbe 
tender,  and  in  respect  to  the  condition  of  tbe 
defendant's  track,  rails,  and  roadbed.  The 
defendant's  answer  consisted  of  a  general  de- 
nial. Tbe  trial  resulted  in  a  verdict  for  the 
•um  of  $15,000,  and  to  the  judgment  entered 

NoiB.— ^  to  idkoe  Tpf^uHeviaritv  in  esreepNofu  i» 
necessorv  in  order  to  a  reiviewiinaippeUate  oourt,  see 
note  to  Moore  v.  Bank  of  Metropolis,  10;  172. 

A$  to  damagee  for  pereonal  injuriee  from  ncglU 
oence,  see  note  to  Pennsylvania  Oo.  v.  Boy.  86:  lit 
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for  that  amount  a  writ  of  error  was  sued  out 
of  this  court. 

Mr.  Samuel  Hoiur  for  plaintiff  in  error: 

In  tbe  United  States  court  for  the  district  of 
Massachusetts  it  is  error  to  permit  tbe  plaintiff 
to  prove  how  much  he  earned  or  bow  much  be 
made  in  business  before  the  accident,  uokst  it 
is  alleged  in  his  declaration  that  he  cUims 
special  damage  by  loss  of  his  earnings  or  ta- 
juiT  to  his  business. 

BaXdwin  v.  Western  B.  Corp.  4  Gray,  833; 
Parker  v.  LowU,  11  Gray,  358;  Ordwa$  t. 
Coleord,  14  Allen.  59. 

The  plaintiff  was  permitted  to  testify  to 
what  he  made  a  year  in  the  business  of  runoio^ 
a  steam  thresher,  for  five  years  before  tbe  ac- 
cident. 

It  is  well  settled  that  audi  an  inquiry  is  im- 
proper. 

Maiterton  t.  Mount  Vernon,  58  X.  T.  391; 
Heifer  v.  Loomie,  47  Mich.  16;  BkMtrcA  v. 
Goodyear  Rubber  Go.  54  Wis.  206. 41  Am.  Refk 
19;  P/iufe  V.  Manhattan  A  a>.  80  Hun,  3T7; 
Peoples  Puet.  R.  Co.  v.  Lauderbaeh,  4  Pennm. 
406;  Markt  v.  f^ng  Island  R.  Ob.  14  Dah, 
ai;  Johnson  v.  Manhattan  i2.  Cb.  53  Hun. Ill; 
SiWnf  ▼.  Michigan  Car  Co.  95  Mich.  204. 

The  exception  to  tbe  hearsay  rule,  allowiac 
declarations  of  bodily  or  mental  feellnp  to  p* 
in,  does  not  permit  statements  made  out  of 
court  of  a  fact  in  issue  in  the  case  to  go  ia  is 
evidence  of  the  fact. 

Chopin  V.  Marlboroiiffh,  9  Gray,  244,  69  Am 
Dec.  291;  niinoi*  Cent.  R.  Oo.  ▼.  SuUM.it 
Dl  438,  92  Am.  Dec  81;  OolUns  v.  WatersM 
111.  485;  Morrissey  ▼.  Ingham.  HI  Mass.  <3; 
Hays  V.  StaU.  40  Md.  633:  Roosa  v.  Boti»* 
Tx>an  Co.  132  Mass.  4S»\NeyDman  v.  D^dsm, 
61  Tex.  91;  Merkle  v.  Bennington  Ttep.  &5 
Mich.  156,  55  Am.  Rep.  666;  Dundas  v.  Um 
ing,  5  L.  R.  A.  143,  75  Mich.  499;  J0^  t 
Portland,  16  L.  It  A.  437,  88  Mich.  Sto. 
Rowland  v.  Philadelphia,  W.d  R  R.  Ce.  O 
Ck)nn.  415. 

Narrative  to  a  physician  inadmissible. 

Gardner  Peerage  Case,  Le  Marchaot't  Rep 
78,  Emerson  v.  Lowell  Gaslight  Co.  6  AUn. 
146,  83  Am.  Dec.  621;  Ashland  v.  Jf«r. 
borough,  99  Mass.  47;  Hays  v.  StaU,  40  Md. 
683;  Atchison,  T.  d:8.  F.  R.  Oo.  v.  FYatier.f: 
Kan.  463;  I^e  v.  Murphy,  101  N.  T.  !«. 
54  Am.  Dec.  661;  LouisrilU,  N.  A.  d  Ct 
Co.  V.  Snyder,  8  L.  It  A.  434,  117  Ind.  435. 
Lucas  V.  Detroit  City  R  Cb.  n  Mich.  411 
Davidson  v.  CorneU,  132  N.  Y.  228, 

Narrative  to  persons  not  phyticiaiis  ioateii' 
sible. 

Bacon  v.  Charlton,  7  Cuab.  581;  7Mf  ▼. 
Blake,  48  N.  H.  92;  Taylor  v.  Grand  TVval  JL 
Co.  48  N.  H.  304,  2  Am.  Rep.  2^;  Johmst*  f. 
MeKee,  27  Mich.  471;  Slliott  v.  %an  Burets.  3S 
Mich.  49.  20  Am.  Rep.  668.  KeUey  v.  Dttmi, 
L.  dt  N,  R.  Co.  80  Mich,  237;  Com,  v.  Lmtk. 
156  Mass.  99;  Chicago.  St.  JL  d  P.  RCs^^ 
Spilkcr,  134  Ind.  380. 

Messrf.  Chas.  W.  Heedhaai,  Joka  B. 
Cotton  and  Frank,  L.  Washburn  for  defead* 
ant  in  error: 

Since  it  apoears  by  tbe  record  that  cmiMri 
at  tbe  trial  to  some  of  tbe  questiocs  ^^ ^ 
specific  reason  for  tbe  object ioo,  tbe  pUniilT 
in  error  cannot  in  this  court  be  permiittd  to 
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be  heard  to  disregard  sucb  specific  reasons  and 
allege  new  and  iDconsistent  ones. 

(Mmden  v.  Dotemut,  44  U.  S.  8  How.  515 
at:  705);  ffinde  w,  Longworih  24  U.  8.  11 
Wheat  199  (6;  454);  Harvey  v.  Tyler,  69  U.  8. 
8  Wall.  828  (17:  871):  BuHon  v.  Dnggs,  87  U. 
a  20  Wall.  125(22:299). 

Kotbiog  which  occurred  in  the  progress  of 
the  trial  can  be  arraigned  for  error,  anless  it 
was  brought  to  the  attention  of  the  court  be- 
low and  passed  upon  directly  or  indirectly. 

QinOd  T.  Day.  94  U.  8.  405  (24:  282);  Wood 
Y.  Weimar,  104  U.  8.  788  (26:  779);  i^ebbins  v. 
Duncan.  108  U.  8.  82  (27:  641);  Burley  v.  Oer- 
man  American  Bank,  111  D.  8.  216  (28:  406); 
Socman  r.  Caledonia  Min,  Co,  121  U.  8.  8^8 
(80:  1061):  District  of  Columbia  y.  Woodbwry, 
186  U.  8.450(84:472). 

Eyidenoe  of  plaintiffs  ayerage  earnings  in 
his  regular  business  which  he  was  preyented 
from  pursuing  by  Uie  injury  complained  of  is 
admissible. 

Galesburg  y.  Eall,  45  DL  App.  290;  Whelan 
y.  New  York,  L.  E.  d:  W.  R  Co,  d8  Fed.  Rep. 
15;  Clifford  Y,Dam,  12  Jones  &  8.  891;  Sim- 
onwn  V.  Chicago,  R,  I.  dt  P,  B,  Co,  49  Iowa, 
87;  Lonisoille,  E.  <fe  Si.  L.  B,  Co,  y.  Clarke, 
152  U.  8.  280  (38:  422);  Nebraska  City  y. 
CampbeU,  67  U.  8. 2  Black,  590  (17:  271);  Wade 
y.  Leroif,  61  U.  8.  20  How.  84  (15:  813);  Vicks 
burg  dt  M,  B.  Co.  y.  Putnam,  118  U.  8.  545 
(80:  257). 

A  witness  may  state  what  a  third  person  said 
for  the  purpose  of  identifying  a  particular  oc- 
casion or  date. 

mu  y.  North,  84  Vt.  604. 

The  statements  of  the  patient  to  his  physi- 
cian as  to  the  character  and  seat  of  his  sensa- 
tions made  for  the  purpose  of  receiving  medical 
adyice  are  competent  evidence  in  his  fayor 
though  such  statements  were  not  made  untO 
after  the  action  had  been  brought. 

Barber  y.  Merriam,  11  Allen,  822;  Fay  y. 
Harlan,  128  Mass.  244.  85  Am.  Rep.  372. 

The  physician  may  testify  to  statements  and 
narratiyes  giyen  by  the  patient  in  relation  to 
his  condition,  symptoms,  sensations  and  feel- 
ings, both  past  and  presenL 

F'leming  y.  Springfield,  154  Bfass.  520;  Com, 
y.  Leach,  156  Mass.  99;  Kamae  City,  Ft.  S.  dt 
M.  R.  Co,  y.  Stoner,  10  U.  8.  App.  209,  51 
Fed.  Rep.  649;  Union  Pac  B,  Co.  y.  Novak, 
61  Fed.  Rep.  578:  Perkins  y.  Concord  Bail- 
road,  44  N,  H.  228;  Howe  y.  Plainfield,  41  N. 
a  185. 

335]  *Mr.  Justice  Shiraa  delivered  the 
opinion  of  the  court: 

The  first  three  specifications  of  error  com- 
plain of  the  action  of  the  court  in  permitting 
the  plaintiff  O'Reilly  to  testify  as  to  what  be 
had  made  out  of  his  business  for  several  years 
before  the  accident,  and  to  fdve  an  estimate  of 
how  much  he  made  annually  by  his  own  indi- 
vidual exertions;  and  also,  m  view  of  the  fact 
that  he  had  sold  the  business,  good  will,  and 
everything  connected  with  the  business  before 
the  accident  occurred,  to  testify  that  when  he 
eo  sold  out  he  did  it  with  the  intention  of  con- 
tinuing the  business. 

The  first  objection  urged  to  the  admission 
of  this  evidence  is,  that  it  went  to  show  special 
damage  caused  to  the  plaintiff  by  the  loss  and 
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interruption'  of  his  business,  whereas  there 
were  no  allegations  of  such  special  damage 
contained  in  the  declaration.  It  does  not  ap- 
pear, however,  that  objection  was  specificalfy 
made  to  the  evidence  on  the.  grouna  that  the 
declaration  contained  no  allegations  of  the 
special  damage  sought  to  be  shown;  and  it  is 
perfectly  well  settled  in  this  court  that  where 
a  case  has  gone  to  a  hearine,  testimony  been 
admitted  to  a  jury  under  objection,  but  with- 
out stating  any  reasons  for  toe  objection,  and 
a  yerdict  rendered,  with  judgment  on  the  ver- 
dict, the  losing  party  cannot,  in  the  appellate 
court,  state,  for  the  first  time,  a  reason  for 
that  objection  which  would  make  it  good. 
Boberts  v.  Graham,  78  TJ.  8.  6  Wall.  578  [17: 
7911;  Patrick  v.  Graham,  182  U.  6.  627  [38: 
460]. 

Objections  were  made  in  the  present  case  to 
the  admission  of  the  evidence  in  question,  but 
such  objections  did  not,  in  our  judgment,  ap- 
prise the  court  of  the  specific  &rround  of  ob- 
jection now  urged,  and  hence  did  not  afford 
an  opportunity  of  permitting  an  amendment 
of  the  declaration,  upon  such  terms  as  the  in- 
terests of  justice  might  seem  to  require. 

If.  then,  this  were  the  only  ground  on  which 
we  are  asked  to  proceed  in  disposing  of  these 
assignments  of  errors,  we  should  not  feel  dis- 
posed to  disturb  the  judgment.  But  when 
we  come  to  examine  the  objections  that  were 
sufiSciently  taken  to  the  evidence  in  question, 
we  find  error  so  serious  as  to  compel  a  reversal. 

*The  plaintiff  was  permitted  to  make  [336 
an  estimate  of  the  annual  value  of  his  labor  and 
the  jury  to  find  a  verdict  based  upon  the  business 
of  a  steam  thresher  in  which  the  plaintiff  at 
one  time  had  an  interest,  but  which  he  had 
parted  with  before  he  met  his  Injuries.  Even 
if  his  interest  had  continued  as  an  existing  one 
till  the  time  of  the  accident,  and  even  if  there 
had  been  an  allegation  of  special  damage  in 
the  declaration,  there  was  no  evidence  sufficient 
to  enable  the  iury  to  measure  the  amount  of 
said  special  damage.  The  plaintiff  testified 
that  he  had  partners,  who  divided  with  him, 
but  did  not  state  in  what  proportions.  The 
amounts  alleged  to  have  bc^en  earned  in  the 
business  fiuctuated  widely.  There  was  no 
allowance  made  for  the  cost  and  wear  of  the 
machinery.  The  duty  of  the  jury  to  find  the 
wages  or  earnings  of  the  plaintiff,  after  allow- 
ing for  the  interest  on  the  capital  invested  and 
for  the  energy  and  skill  of  the  partners,  could 
not,  in  the  alienee  of  evidence  on  those  topics, 
have  been  intelligently  performed. 

It  is  said  that  the  court  made  no  ruling 
that  the  plaintiff  might  prove  the  profits  of 
his  business,  and  in  the  bill  of  exceptions  it 
is  so  stated.  8till,  the  fact  remains  that  the 
evidence  was  admitted,  although  objected  to  as 
incompetent,  because  the  profits  of  the  busi- 
ness, as  it  was  proposed  to  show  them,  de- 
pended upon  so  many  outside  matters,  and 
were  too  remote. 

It  further  appeafs  that,  after  having  been 
permitted  to  put  in  an  estimate  of  what  his 
personal  earnings  were  from  participation  in 
the  threshing  business,  and  after  it  appeared 
that  such  business  had  been  brought  to  a  close 
by  the  sale  of  the  machine  and  the  good  will 
the  fall  before  the  accident, the  plaintiff  was  per- 
mitted, under  objection,  to  testify  that  when  he 
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«o1d  out  be  did  it  with  the  inteDtion  of  resum- 
ing the  busiDess.  To  resume  such  a  busioess 
-would,  of  course,  have  required  the  pui  chase 
of  another  plant,  and  it  is  equally  obvious  that 
the  fate  of  a  new  venture  was  merely  conject- 
ural. Such  evidence  is  too  uncertain  to  be 
made  the  basis  of  a  verdict  for  damages,  and 
may  well  be  believed  to  have  worked  substan- 
tial injury  to  the  righto  of  the  defendant. 
Richmond  dt  D  R.  Co.  v.  EUiott,  149  U.S.  268 
[87:  728|. 

The  fourth,  eighth,  and  ninth  specifications 
837]£dlege  error  in  ♦the  court  permitting  the 
nurse  and  physician  to  testify  that  the  plamtiff 
told  them,  some  time  after  the  accident,  that  a 
piece  of  nail  had  come  out  of  his  knee,  and  in 
permitting  the  physician  to  point  out  upon  the 
plaintiff's  knee  the  scar  of  the  bole  out  of 
which  the  plaintiff  had  told  him  the  nail  had 
come.    These  matters  could  not  fairly  be  re- 

farded  as  part  of  the  rw  gesta,  but  were  mere 
earsay.     Vicksburg  <fc  if.  R,  Co,  v.  O'Brien, 
119  U.  8.  99  [80: 299]. 

Tf  the  recoid  disclosed  no  other  error,  the 
Admission  of  this  evidence  mieht  have  been 
passed  by  as  immaterial.  Still,  it  is  impos- 
sible to  say  that  the  defendant's  case  was  not 
injuriously  affected  by  the  admission  of  the 
evidence,  and,  while  an  appellate  court  will 
not  disturb  ft  judgment  for  an  immaterial 
«rror,  yet  it  should  appear  beyond  a  doubt 
that  the  error  complained  of  did  not  and  could 
not  have  prejudiced  the  rights  of  the  party 
duly  objecting.  Deery  v.  Cray,  72  U.  S.  o 
Wall.  807  ri8:  657];  (Jilmer  v.  Eigley,  110  U. 
8.  47  [28:  62]. 

We  do  not  deem  it  necessary  to  notice  other 
exceptions  taken  to  the  rulings  of  the  court 
below. 

The  judgment  is  reversed,  and  ilie  eatue  re- 
manded with  directione  to  set  aside  the  verdict, 
mnd  avoard  a  netp  trial. 


THE  NATIONAL  PARK  BANK  of  New 
York,  Plff,  in  hrr,, 

CHAKLE8   REMSEN    bt  al..  Executors, 
etc^  of  William  Remsen,  deceased. 

<8ee  8.  C,  **ParK  Banli  v.  Hemseny  Beporter*B  ad. 

887-340.) 

State  deeinon— liability  of  trustees  of  corpora- 
tion— stockholders. 

1.  The  rulings  of  the  highest  court  of  a  state  as  to 
liablhty  under  a  statute  of  the  state  impoelDg  a 
liability  on  a  trustee  for  the  debts  of  the  com- 
pany of  wbioh  he  is  trustee,  ought  to  be  recog- 
nized in  every  court  as  at  least  most  persuasive. 

&  A  provision  in  a  charter  that  the  corporation 
thaU  assume  all  the  liabilities  Imposed  by  a  gen* 
era!  statute  upon  corporations,  does  not  incorpo- 
Tate  into  the  charter  a  provision  of  such  general 
statute  making  the  trustees  of  the  corporation 
liable  under  certain  conditions  for  the  debts  of 
the  corporation. 

9.  The  term  ^'corporation**  does  not  include  stock- 
holders, and  a  statute  imposing  a  liability  upon 

NoTB.— ^8  to  liability  in  equity  of  the  stockholdient 
to  the  creditors  of  an  insolvent  corporation  for  the 
Mnpaid  amounts  due  on  their  stock:  liabUity  on  new 
shares  issued  after  dnim  of  creditor  nntse:  capital 
stock  is  trust  fund:  payment  for  stocky  how  made, 
«ee  note  to  Haudley  v.  Stuts,  8&:  237. 

1€08 


the  corporation  does  not  thereby  impose  tte  sams 
upon  the  stockholders. 

[No.  816]. 
Argued  Apr,  t9,  1895.    Decided  May  tO,  1895. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Boothern  District  of  New 
York,  to  review  a  Judgment  in  favor  of  the 
defendant,  William  Remsen,  in  an  actioa 
brought  by  The  National  Park  Bank  of  *New 
York,  to  make  defendant  liable  as  a  stork- 
holder  of  a  corporation.  The  German- American 
Mutual  Warehousing  &  Security  Company, 
for  a  failure  to  make  a  report  of  its  capiul 
and  debts  and  publish  them  ai  required  by 
statute.    Affirmed, 

See  same  case  below,  21  Jones  8t  8. 807, 116 
N.  Y.  281.  6  L.  R.  A.  678. 


Statement  by  Mr,  Justice  Brew^ 
This  case  was  tried  by  the  court  without  a 
jury,  and  from  the  findings  the  following  facts 
appear:  The  German-American  Mutual  Waie^ 
housing  &  Security  Company  (hereafter  called 
the  warehouse  company)  was  a  corporation  of 
the  state  of  New  York,  incorporated  bj  chap. 
701,  Laws  N.  Y.  1872,  vol.  2,  p.  1678.  6ec^ 
tion  9  of  this  chapter  provides  that  *'tbe  cor- 
poration hereby  created  shall  possev  all  tht 
general  powers  and  privileges,  and  be  sab)ecC 
to  all  the  liabilities  conferred  and  imposed  np^ 
on  corporations  organized  under  and  in  porso- 
ance  of  an  act  entitled  *  An  act  to  authoriie  tke 
formation  of  corporations  for  manufactaring, 
mining,  mechanical  or  chemical  purposes.' 
passed  February  seventeenth,  eighteen  bondred 
and)forty-eight,  and  the  several  acts  eztesdiag 
and  amending  thesame.**  It  never  made  or  puh- 
lished  any  of  the  reports  reoGfred  by  sectloo 
12  of  the  act  of  1848,  which  directed  e?erv 
company  within  the  first  twenty  days  of  eaca 
year  to  make  and  publish  In  some  newspaper  s 
report  signed  by  the  president  and  a  majority 
of  the  trustees,  and  verified  t>T  the  oath  of  the 
president  or  secretary,  and  nowing  the  tocsl 
capital  stock,  the  proportion  actually  paid  is, 
and  the  amount  of  existing  debCa«  Robert 
Squires  was  president,  and  William  ResBass. 
the  defendanu'  testator,  a  director  and  traslet 
of  the  company.  Squires.  Taylor  8t  Co.  were 
a  firm  doing  business  in  the  city  of  New  York 
It  was  composed  of  Robert  C.  Squires  (s  tarn 
of  the  president  of  the  warehouse  oompasf) 
Charles  £.  Taylor,  and  BomeU  Forbea  la 
1878  this  firm  made  two  promissory  notes,  eark 
to  the  order  of  themselves,  which  notes  wcii 
indorsed  by  themselves  in  blank,  and,  stka 
such  indorsement,  were  also  indorsed  bvtte 
warehouse  company,  *the  indorsemeot  [339 
being  made  by  the  president  of  the  oompaoj  sMd 
without  the  knowledge  of  Remsen  or  the  otkcr 
directors.  These  notes  were  disconoted  by  tbt 
plaintiff.  They  were  not  paid  at  maluHtr. 
and.  notice  having  been  duly  given,  the  plsla 
tiff  commenced  an  action  in  the  superior  eoort 
of  the  city  of  New  York  against  the  warebnoK 
company  as  indorser.  It  recovered  a  )od; 
ment  against  the  company,  which  was  sf 
firmed  bv  the  general  term.  81  Jooes  A  & 
867.  The  company  appealed  to  tbecoaity 
appeals  of  the  state,  and  on  October  8. 199, 
that  court  reversed  the  Judgment.  116  K.  T 
281,  6  L.  R.  A.  678.    It  held  that  the  wsr^ 
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hoase  company  was  DOt  liable  on  the  ground 
that  It  was  an  accommodation  indorser,  and 
that  the  plaintiff  was  chargeable  with  notice 
of  the  character  of  the  indorsement,  because 
die  notes  were  presented  for  discount  by  the 
makers,  who  received  the  avails  thereof. 

Section  12  of  the  act  of  1848,  hereinbefore 
referred  to,  provides  that,  for  failure  to  file  the 
reports  specified  therein,  the  trustees  "shall  be 
jointly  and  severally  liable  for  all  the  debts  of 
the  company  then  existing,  and  for  all  that 
shall  be  contracted  before  such  report  shall  be 
made."    8  N.  Y.  Rev.  Sut.  (8th  ed.)p.  1967. 

Iies$r$,  Robert  D.  Murray  sfid  Fran- 
cis C.  Barlow,  for  plaintiff  in  error: 

The  decision  of  the  New  York  court  of  ap- 
peals is  not  binding  upon  the  parties  to  the 
case  at  bar. 

National  Park  Bank  v.  Oerman- American 
Mut,  Warehousing  db  8eeur.  CS?.  5  L.  R.  A. 
673.  116  N.  Y.  281. 

There  is  nothing  to  show  that  a  Judgment 
was  ever  entered  against  the  plaintiff.  As  a 
matter  of  fact,  no  judgment  ever  was  entered. 

The  court  of  appeals  simply  reversed  the 
judgment  and  ordered  a  new  trial.  As  there 
was  no  judgment,  there  can  be  no  question  of 
ns  acijudieata.  The  defendant  Remsen  was 
not  a  "party"  to  the  action  against  the  "Ware- 
house Company.  Nor  was  he  a  "privy,"  as 
has  been  decided  by  the  New  York  court  of 
anneals. 

MiUer  V.  White.  60  N.  Y.  187 

The  ground  of  the  decision  in  MiUer  v. 
White,  was  that  a  trustee  is  ^'neither  a  party 
or  a  privy"  to  an  action  against  a  corporation, 
and,  as  a  judgment  against  the  corporation 
docs  not  bind  the  trustee,  so  a  Judgment  in 
favor  of  the  corporation  does  not  protect  him 
—since,  as  the  courts  sav  in  Meltzer  v.  DoU, 
91  N.  Y.  878:  'It  is  of  the  essence  of  an  es- 
toppel by  adjudication,  that  it  should  be 
mutual." 

Bruce  v.  Piatt,  80  N.  Y.  879;  Whitney  v. 
Cammann,  187  N.  Y.  342. 

There  is  no  judgment  in  favor  of  the  ware- 
house company  but  a  simple  discontinuance 
by  the  plaintiff  after  the  decision  of  the  court 
of  appeals  of  New  York. 

If  there  were  a  judgment,  it  was  for  the 
defendant  to  plead  and  prove  it.  There  being 
no  question  of  res  judicata,  this  court  is  not 
hound  to  follow  the  decision  of  the  court  of 
appeals  in  the  warehouse  case,  but  on  the  con- 
trary, it  is  bound  to  follow  its  own  decisions 
and  its  own  ideas  as  to  what  the  law  should 
be  on  the  question.  Section  84  of  the  Judi- 
ciary Act  of  1789  (now  section  721  of  the 
United  States  Revised  Statutes)  provides  that 
"the  laws  of  the  several  states"  shall  govern 
in  the  trial  of  the  common  law  actions,  in  each 
state. 

But  it  is  settled  that  law  means  "statutes," 
and  not  the  decisions  of  courts. 

Swift  T.  Tpson,  41  U.  8.  16  Pet.  1  (10:  8(J5); 
Carpenter  v.  Providence  Washington  Ins,  Co, 
41  U.  8.  16  Pet.  495  (10: 1044). 

While  the  Federal  courts  must  regard  the 
laws  of  the  several  states,  and  their  construc- 
tion by  the  state  courts  they  are  not  bound  by 
the  decisions  of  those  courts  upon  questions  of 
general  commercial  law. 

U8  U.  & 


Watson  V.  Tarpley,  59  U.  a  18  How.  517 
(15:  509). 

Mr,  Wm«  H.  Ing^ersoll»  for  defendant  in 
error: 

The  New  York  court  of  appeaht  reversed 
the  Judgment,  at  first  recovered  on  the  princi- 
pal claim  against  the  company,  as  alleged  in- 
dorsers,  and  holds  that  there  was  no  debt  in- 
curred by  the  companv.  That  reversal  carried 
with  the  secondary  liability,  if  any,  of  this 
defendant  in  error  as  trustee,  or  stockholder,, 
liable  for  the  debts  of  the  company. 

National  Park  Bank  v.  Oerman- American 
Mut,  Warefiousing  db  Secur,  09.  5  L.  R.  A. 
678,  116  N.  Y.  281. 

The  New  York  court  of  last  resort  having 
thus  settled  the  powers  of  one  of  the  political 
organizations  specially  chartered  by  that  slate, 
such  decision  is  finally  authoritative  and  bind- 
ing on  the  Federal  courts. 

Claiborne  County  v.  Brooks,  111  U.  8.  400 
(28:  470);  Davis  ▼.  Texas,  189  U.  S.  657  (85: 
808);  Hamhlin  v.  Western  Land  Co,  147  D.  S. 
531  (87:  267);  Smith  T.  Kemochen,  48  U.  8.  7 
How.  198  (12: 666);  Luther  v.  Borden,  48  U.  8. 
7  How.  1  (12:  581);  Nesmith  v.  Sheldon,  48  U. 
S.  7  How.  812  (12:  925);  Webster  v.  Cooper,  55 
U.  8.  14  How.  488  (14:  510);  Randall  v.  BHg- 
ham,  74  U.  8.  7  WaU.  528  (19:  285);  Qreen  v. 
Neal,  81  U.  8.  6  Pet.  291  (8: 402). 

Decisions  of  the  highest  judicial  tribunals 
of  the  states  are  conclusive  evidence  of  the  law 
upon  the  right  or  claim  between  the  parties. 

Meade  v.  Beale,  Taney,  889;  First  Nat,  Hank 
of  North  Bennington  v.  Bennington,  16  Blatchf . 
53;  Van  Bokelen  ▼.  Brooklyn  City  R,  Co.  5 
Blatchf.  879;  Christy  v.  Pridgeon,  71  U.  8.  4 
Wall.  198  (18:  822). 

And  especially  authoritative  are  state  de- 
cisions regarding  statutes  as  the  charter  of  the 
warehouse  companv. 

Burgess  v.  Seligman.  107  U.  8.  20  (27:  859); 
Tomes  V.  Barney,  85  Fed.  Rep.  112;  McElvaine 
V.  Brush,  142  U.  8.  155  (85:  971);  Morley  v. 
Lake  Shore  &  M.  S.  R,  Co.  146  U.  8.  162  (86: 
925);  Miller  v.  Anderson  (**Miller  v.  Swan'X 
150  D.  8.  182  (87: 1028). 

Or  in  the  construction  of  a  rule  of  property. 

Kaukauna  Water  Pmoer  Co,  v.  Green  Bay  ^ 
M.  Canal  Co.  142  U.  8.  254  (85: 1004). 

When  the  higher  state  courts  adopt  new 
▼lews  and  reverse  former  decisions.  Federal 
courts  follow. 

LeffingweU  v.  Warren,  67  U.  8.  2  Black,  599 
(17:  261):  Bauserman  v.  Blunt,  147  U.  8.  647 
(87:  316);  Beaureguard  r.  New  Orleans,  59  U. 
8.  18  How.  497  (15:  469). 

Decisions  upon  the  validity  of  contracts, 
such  as  these,  this  court  will  not  review. 

Chicago  dk  A.  R,  Co,  v.  Wiggins  Ferry  Co, 
119  U.  8.  616  (80:  520);  DeSaussure  v.  Gail- 
lard,  127  U.  8.  216  (82: 125). 

*Mr,  Justice  Brewer  delivered  the  [342 
opinion  of  the  court: 

The  highest  court  of  the  state  which  incor- 
porated the  warehouse  company  a«id  in  which 
it  is  situated,  has  ruled,  in  a  direct  action 
against  it,  that  it  did  not  become  indebted  to 
the  plaintiff  by  reason  of  its  indorsement.  Tlie- 
liability  of  the  defendants  is  not  primary  and 
that  of  a  debtor,  but  secondary,  and  depends 
altogether  upon  a  statute  or  that  state   of 
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a  penal  character,  which  declares  that,  upon 
certain  omissions  of  daty  on  the  part  of  a  trus- 
tee, he  shall  become  responsible  for  the  debts 
of  the  company.  Can  the  Federal  courts  ig- 
nore the  decision  of  the  court  of  appeals  ana, 
in  face  of  its  unanimous  opinion  that  the  ware- 
house company  is  not  indebted,  compel  the 
defendants  to  pay  as  a  debt  of  the  company 
that  which  has  been  thus  decided  to  be  no 
debt?  Or,  to  slate  the  proposition  in  another 
way :  a  statute  of  the  state  imposes  a  liability  on 
a  trustee  for  the  debts  of  the  company,  of  which 
he  is  trustee.  Tb^  highest  court  of  the  state  says 
there  is  no  debt,  and  therefore  no  liability.  Is 
it  appropriate  for  this  court  to  hold  that  there 
is  a  debt,  and  by  reason  thereof,  a  liability? 
We  are  asked  to  enforce  a  statute  of  a  state 
penal  in  its  character,  so  far  at  least  as  the 
trustee  is  concerned,  and,  therefore,  to  be 
strictly  construed,  in  a  case  in  which  its  high- 
est court  rules  that  it  ought  not  to  be  enforced. 
To  the  question  as  thus  stated  it  would  seem 
that  there  should  be  but  one  answer,  and  that 
the  rulings  of  the  highest  court  of  a  state  as  to 
liability  under  such  a  statute  ought  to  be  recog- 
nized in  every  court  as  at  least  most  persuasive. 
That  this  statute  is  one  of  a  penal  character  is 
settled,  not  merely  by  various  decisions  of  the 
court  of  appeals  of  New  York,  but  also  ex- 
pressly by  this  court  in  Cha96  v.  CurtU .  113 
U.  8.  452  [28:  1088],  though  as  since  held  not 
'*a  penal  law  in  the  international  sense." 
Evniin^n  v.  AttnU,  146  U.  8.  657  |86: 11231. 
343]  *It  is,  however,  insisted  bv  the  plaintiff 
Chat  there  has  been  no  final  adjudication  in 
the  courts  of  New  York  in  the  action  against 
the  warehouse  company,  the  order  made  by  the 
court  of  appeals  being  simply  to  set  aside  the 
judgment  and  grant  a  new  trial;  that  the  ques- 
tion of  liability  or  nonliability  of  the  ware- 
house company  to  the  plaintiff  is,  therefore, 
not  res  jtuiieata ;  that  the  plaintiff  has  a  right, 
if  it  has  not  already  exercised  it,  of  discon- 
tinuing that  case,  in  which  event  there  will  be 
no  finiil  judgment  either  for  or  against  it,  and 
nothing  to  prevent  its  commencing  a  new  ac- 
tion either  in  the  courts  of  New  York  state  or 
in  the  courts  of  any  other  state  in  which  it  can 
secure  service  of  process  on  the  company. 
Manhattan  L,  Ins,  Co.  v.  BnmgJiton,  109  U. 
a  121  [27:  878];  Gardner  t.  Michigan  Cent, 
Ji,  Co,  150  U.  8.  349  [87:  1107].  That  even 
if  a  final  judgment  had  been  rendered  in  the 
action  against  the  warehouse  company  it  would 
cot  bar  the  plaintiff  or  protect  the  trustee,  for 
a  judgment  binds  only  parties  and  privies,  and 
the  trustee  was  neither  a  party  to  that  action 
Dor  a  privy  thereto.  Mitter  v.  White,  50  N. 
Y.  187.  That  the  question  of  the  liability  of 
the  warehouse  company  to  the  plaintiff  being 
thus  still  an  open  one,  and  depending  not  upon 
any  statute  or  matter  of  local  law  but  upon 

{>rinciplesof  general  commercial  law,  this  court 
8  free  to  determine  it  according  to  its  own 
Judgment,  and  is  not  concluded  by  any  opinion 
or  rulinff  thereon  by  the  state  court. 

It  is  further  insisted  that  the  court  of  ap- 
peals erred  in  its  views  of  commercial  law,  and 
<hat  while  the  presentation  for  discount  by 
the  maker  of  negotiable  paper  thus  indorsed 
may  suggest  that  the  discount  is  for  his  own 
benefit,  and  that  the  indorsement  is  an  accom- 
modation indorsement,  there  is  no  conclusive 
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presumption  of  law  to  that  effect:  that  if  the 
party  discounting  the  paper  makes  no  farther 
inquiries,  it  is  a  mere  matter  of  negK^^eooe, 
and  that  according  to  the  rules  laid  down  by 
this  court  negligence  alone  neither  vitiates  tM 
title  of  the  holder  nor  relieves  any  of  the  par- 
ties to  the  paper  from  the  liability  appareotfy 
assumed  by  their  signatures  thereto.    We  deem 
it  unnecessary  to  determine  this  question.  That 
the  presentation  for  discount  ny  the  maker 
of  paper  drawn  to  his  own  order  *and[344 
betuing  the  indorsement  of  another  party  does 
create  a  presumption  that  the  indorsement  is  a 
matter  of  accommodation,  is  affirmed  by  the 
following  amon^  other  authorities:  Bloom  v. 
Helm,  58  Miss.  21;  Hendrie  v.  Berkoteitt,  S7 
Cal.  118,  99  Am.  Dec.  251;  StaU  v.  CatslOi 
Bank,  18  Wend.  466;   Oterton  w.  Hardin,  6 
Coldw.  375;   Lemoine  v.  Bank  of  North  Amer- 
ica, 3  Dili  44;  Erwinw,  Shaffer,  9  Ohio  8t 
43,  72  Am.  Dec.  613;  Daniel,  Neg.  Ins.  8(5; 
Edwards,  Bills,  105.       On  the  other  btod. 
the  plaintiff  refers  to  these  authorities  as  tend- 
ing to  show  that  the  presumption  arisiDg  ooder 
such  circumstances  is  not  a  condosiTe  one. 
Wait  V.  Thayer,  118  Mass.  473;  Bz  parU  JSiite- 
brook,  2  Low.  Dec.  547. 

Section  12  of  the  Act  of  1848  is  not  in  terns 
re-enacted  in  the  charter  of  the  warehonat 
company.  It  is,  as  we  have  seen,  a  stttntoiy 
provision  of  a  penal  character,  and  before  aar 
party  can  be  held  bound  bv  its  provisioDi  k 
must  satisfactorily  appear  that  tbe  legitlatioa 
of  the  state  has  rendered  bim  subject  tliereta 
The  contention  is  that  section  9  of  the  charter 
of  the  warehouse  company  in  effect  incorpo- 
rates said  section  12  into  such  charter,  bat  tbs 
provision  of  section  9  is  that  the  oorporatioa 
shall  possess  all  the  general  powers  and  prif- 
ilegesand  be  subject  to  all  toe  liabilities  ooa> 
ferred  and  imposed  upon  ooiporationfl  orgaa- 
ized  under  the  Act  of  1848.  it  is  the  corpoia- 
tion  which  is  given  the  powers  and  privUcfes 
and  made  subject  to  the  liabilities.  Does  tUi 
carry  with  it  an  imposition  of  liaUlity  npoa 
the  trustee  or  other  officer  of  the  oorpontiMf 
The  officer  is  not  the  corporation;  his  liability 
is  personal,  and  not  that  of  the  corpoiatioa. 
nor  can  it  be  counted  among  the  powers  sm 
privileges  of  the  corporation.  How  Xben  eta 
it  be  contended  that  a  provision  in  a  cfaartef 
that  the  corporation  thus  chartered  shall  as- 
sume all  the  liabilities  imposed  by  a  ceoefsl 
statute  upon  corporations  carria  wlm  it  t 
further  provision  of  such  genera]  statute  tkH 
the  officers  of  corporations  also  aasunw,  nader 
certain  conditions,  the  liabilitiea  of  the  oorpo* 
ration?  Does  one  by  becoming  an  oflker  of  t 
corporation  assume  all  the  liabilities  reaiaf 
upon  the  corporation;  to  not  his  liaMUiy  of  t 
distinst  and  independent  character  and  depeod- 
ent  upon  other  principles?  It  is  said  that  tki»ii 
a  mere  'question  of  statutory  construe  [S45 
tion  which  has  been  settled  l^  the  court  of  ap- 
peals of  New  York  in  conformity  with  tba 
views  of  plaintiff,  but  we  do  not  to  undeistasd 
the  scope  of  those  decisions. 

Wakefield  ▼.  Fargo,  90  K.  Y.  118.  is  Htfd. 
In  that  case  it  appeared  that  the  High  Rock 
Congress  Spring  Company  was  orgsaisid 
under  an  Act  of  1863,  chapter  68,  whkh  ss- 
tborized  three  or  more  penons  to  iocorpon** 
in  the  manner  specifled  in  the  Act  d  iStfl 
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heretofore  referred  ta  Section  2  provided  that 
"every  corporation  so  formed  shall  be  subject 
to  all  the  provisions,  duties  and  obligations 
eoDtained  io  the  above-mentioned  act  (the  act 
of  1848)  and  shall  be  entitled  to  all  the  bene- 
fits and  privileges  thereby  con f erred. "  Section 
18  of  the  act  of  1848  made  the  stockholders 
"liable  for  all  debts  that  may  be  due  and  owing 
to  their  laborers,  servants,  and  apprentices  for 
services  performed  for  such  corporation/'  and 
it  was  held  that  that  provision  became  incor- 
porated into  chapter  68  of  the  Laws  of  1863, 
•od  that  the  defendants,  as  stockholders  of 
the  spring  company,  were  liable  accordingly. 
The  matter  is  not  discussed  in  the  opinion,  but 
the  conclusion  is  stated  as  above.  It  may  be 
noticed,  however,  that  the  act  of  1863,  under 
which  the  spring  company  was  orfiaoized,  was 
entitled. "An  act  to  extend  the  op<ration  and 
effect  of  the  act  passed  February  17,  1848.  en- 
titled 'An  act  to  authorize  the  formation  of 
corporations  for  manufacturing,  mining,  me- 
chanical, or  chemical  purposes;'"  and  con- 
tained but  two  sections,  the  first  authorizing 
the  organization  of  three  or  more  persons  into 
a  corporation  in  the  manner  specified,  etc.,  and 
the  second  being  as  heretofore  Quoted.  And 
so  it  may  well  be  that  the  court  oi  appeals  con- 
sidered the  act  of  1848  as  passing  bodily  into 
the  act  of  1863,  and  that  all  the  ^'provisions" 
^n  the  language  of  section  2)  of  the  former  be- 
came part  of  the  latter  act  Be  that  as  it  may, 
that  decision  comes  short  of  meeting  the  ques- 
tion here.  Even  if  it  were  conceded  that  it  goes 
so  far  as  to  hold  that  "corporation."  as  used 
in  that  statute,  includes  stockholders  as  compo- 
nent parts  thereof,  it  does  not  follow  that  it 
also  includes  the  trustees,  directors,  or  other 
d46]ofiicers.  But  it  does  not  go  to  *the  extent 
claimed.  The  opinion  expressly  says  that  "a 
stockholder  Is  not  liable  for  the  general  debts 
of  the  corporation,  if  the  statute  creating  it 
has  lieen  complied  with."  The  term  '  'corpora- 
tion" does  not  include  stockholders,  and  a  stat- 
ute imposing  a  liability  upon  the  corporation 
does  not  thereby  impose  the  same  upon  the 
stockholders,  tndeed,  section  9  of  the  charter 
of  the  warehouse  company  makes  special  pro- 
vision for  the  liabilities  of  the  stockholders  of 
the  company,  which  was  obviously  unneces- 
sary, if  by  the  clause  quoted  all  the  provisions 
of  the  eeneral  incorporation  act  in  respect  to 
the  liability  of  stockholders,  trustees,  and  other 
officers  were  transferred  to  and  made  a  part  of 
the  charter.  We  see  nothing  in  the  case  of 
Yeeder  v.  Mudgett,  95  N.  Y.  295,  to  throw  any 
light  upon  this  question.  So  far  then  as  the 
decisions  of  the  court  of  appeals  go  they  do 
not  affirm  that  so  much  of  the  act  of  1848  as 
imposes  a  special  liabilitv  oh  trustees  and  di- 
rectors was  incorporated  into  the  charter  of 
the  warehouse  company  by  force  of  section  9 
or  otherwise.  And  in  the  absence  of  any  con- 
trolling decision  we  are  unwilling  to  hold  that 
a  provision  of  a  general  statute  imposing  a  per- 
sonal liability  on  trustees  or  other  ofiScers  is  in- 
corporated into  a  special  charter  by  a  clause 
therein  declaring  that  the  corporation  shall 
possess  all  the  general  poweis  and  privileges 
aod  be  subject  to  all  the  liabilities  conferred 
and  imposed  upon  corporations  organized 
under  such  general  act.  Something  more 
specific  and  airect  is  necessary  to  burden  an 


officer  of  the  corporation  with  a  penalty  for 
omission  of  duty. 

We  are  of  the  opinion  thai  the  judgment  oj 
the  drcuit  court  t^os  right,  and  it  it  ajfirmod^ 
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Fea  ofdiatriet  attorney—'per  diem  fees^tpeeial 

§ervice$, 

h  Under  17. 8.  Rev.  Stat  18  888. 884.  an  aliowance 
to  a  district  attorney  for  travel  fees  or  mileaiire 
by  section  ftS,  was  not  intended  as  a  oompensa- 
tioo  for  his  services,  but  as  a  reimbursement  foi 
travelinir  expenses. 

2.   The  per  diem  fees  allowed  to  a  district  attorney  ^ 
forhia  attendance  on  court  at  the  place  of  his' 
abode  are  not  intended  as  a  reimbursement  for 
personal  expenses,  but  as  a  part  of  his  compensa- 
tion. 

8.  Fees  for  special  services  of  a  district  attorney 
in  cases  where  he  was  directed  by  the  Attorney 
General  or  the  court  to  act  as  counsel  for  the 
United  States  are  not  part  of  the  fees  of  his  oflBce, 
but  he  is  bound  to  account  for  them  to  the  gov- 
ernment under  the  Act  of  Aug.  7, 1882,  as  part 
of  the  emoluments  of  his  office. 
[Nos.  2S9,  845.1 

Snbmitted  April  10,  1S9S.    Decided  May  tO, 

1896. 

APPEALS  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  plain tifiP,  Thomas 
Smith,  District  Attorney  of  the  United  States, 
for  his  claim  for  mileage  an4  disallowing  bis 
claim  for  per  diem  compensation  and  for  spe- 
cial services.    Affirmed. 


Statement  by  Mr.  Justice  Brown: 

These  were  cross-appeals  from  certain  allow- 
ances and  disallowances  in  the  accounts  of  the 
claimant,  who  was  district  attomej  of  the 
United  States  for  the  territory  of  New  Mexico 
from  January  1,  1886,  to  December  81,  1888. 

His  accounts  for  the  services  performed  bv 
him  during  that  time  were  duly  rendered, 
with  vouchers  and  items,  to  the  proper  district 
court,  and  were  duly  approved  by  said  court 
in  the  sum  of  $19,230.80,  as  Just  and  according 
to  law.  The  accounts  were  afterwards  pre- 
sented to  the  Treasury  Department  and  certi- 
fied as  correct  to  the  amount  of  $18,605.80,  of 
which  $14,266.84  was  paid,  leaving  an  unpaid 
balance  of  $43:39.86. 

This  balance  the  accounting  officers  of  the 
Treasury  refused  to  certify  for  payment,  upon 
the  ground  that  the  claimant  had  been  paid  for 
the  three  years  in  question  the  maximum  com- 
pensation of  $8500  per  annum,  prescribed  by 
the  Act  of  April  7,  1882.  for  the  attorney  of 
the  United  States  for  New  Mexico,  and  on  the 
further  ground,  in  respect  to  another  item  of 

V0Tm,^A$  to  extra  pay  or  compenaation  to  offlcen^ 
see  note  to  United  States  v.  Macdaniel,  8: 607. 
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$505,  that  it  had  been  disallowed  by  ibe  Attor- 
De}'  GrcDcral  as  beiug  in  excess  of  just  com- 
pensation. 

The  unpaid  balance  of  $1889. 46  is  composed 
of  certain  services  performed  by  bim  in  a 
claimed  unofficial  capacity  under  the  direction 
of  the  Attorney  General,  of  mileage  and  of  per 
diem  compensation. 

The  Court  of  Claims  rendered  judgment  in 
his  favor  for  the  mileage,  amounting  to 
$1270.80,  but  dh«allowed  his  claim  for  per 
diem  compensation,  amounting  to  $2848.66, 
and  for  special  services  $225. 

Both  parties  thereupon  appealed  to  this 
court. 

Mestrt,  J.  E«  Dodg^e,  Assistant  Atty,  Oen., 
and  Felix  Brannlg^an,  for  the  United  States. 

Messrs.  Eppa  Hunton  and  John  Althens 
Johnson  for  Thomas  Smith. 

348]  *Mr,  Justice  Brown  delivered  the 
opinion  of  this  court: 

This  case  involves  the  question  whether  the 
three  items  of  travel  fees,  per  diems,  and  extra 
services  should  be  included  in  the  fee  and 
emolument  account  of  the  district  attorney,  as 
belonging  to  the  "fees,  charges,  and  emolu- 
ments" to  which  a  district  attorney  is  entitled 
by  reason  of  the  discharsre  of  the  duties  of  his 
office.  Rev.  Stat.  §^  8^  and  884.  If  these 
items  are  included,  his  compensation  would 
exceed  the  maximum  allowed  by  law,  and  he 
would  not  be  entitled  to  the  excess.  The  Court 
of  Claims  held  that  he  was  entitled  to  his  travel 
fees  but  not  to  the  other  items. 

The  case  depends  upon  the  construction 
given  to  certain  provisions  of  chapter  16,  title 
18,  of  the  Revised  Statutes,  with  respect  to  the 
fees  of  officers  of  the  United  States  courts. 
Section  828  provides  that  "the  following  and 
no  other  compensation  shall  be  taxed  and  al- 
lowed to  attorneys,  solicitors,  and  proctors  of 
the  courts  of  the  'United  States,  to  district  at- 
torneys," etc  Section  824  fixes  the  fees  of 
district  attorneys,  amonc;  which  are  the  follow- 
ing: "For  each  day  of  his  necessary  attend- 
ance in  a  court  of  the  United  States  on  the 
business  of  the  United  States,  when  the  court 
is  held  at  the  place  of  his  abode,  five  dollars; 
and  for  hit  attendance  when  the  court  is  held 
elsewhere,  five  dollars  for  each  day  of  the 
term."  "For  traveling  from  the  place  of  his 
abode  to  the  place  of  holding  any  court  of  the 
United  States  in  his  district,  or  to  the  place  of 
any  examination  before  a  iudge  or  commis- 
sioner, of  a  person  charged  with  crime,  ten 
cents  a  mile  for  going  and  ten  cents  a  mile  for 
returning." 

By  section  888,  every  district  attorney  is  re- 
quired to  make  a  semi-annual  return  to  the 
Attomev  General  "of  all  the  fees  and  emolu- 
ments of  his  office,  of  every  name  and  char- 
acter, and  of  all  the  necessary  clerk  hire,  to- 
gether with  the  vouchers  for  the  pavment  of  the 
same;"  and  by  section  bd4  he  is  bound  to  in- 
clude in  such  semi-annual  rcttim,  with  the  ex- 
ception of  fees  in  revenue  cases,  "all  other  fees, 
oharces,  and  emoluments  to  which  a  district 
849]*attorney  .  .  .  may  be  entitled,  by  rea- 
son of  the  discharge  of  the  duties  of  his  otfice.  as 
now  or  hereafter  prescribed  by  law,  or  ii  any 
case  in  which  the  United  States  will  be  bound 
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by  the  Judgment  rendered  therein,  wbetber 
prescribed  by  statute  or  allowed  bj  a  court,  or 
any  judge  thereof."  By  section  837  the  dk- 
trict  attorneys  and  marshals  of  certain  dtstricCs 
were  awarded  "for  the  like  services.  dotibl» 
the  fees  hereinbefore  provided,"  and  by  tlit 
Act  of  August  7,  1882  (22  Stat  at  L.  344)  this 
allowance  of  double  fees  was  extended  to  the 
territories  of  New  Mexico  and  Arizona,  with  a 
provision  that  the  district  attorney  should  not 
by  fees  and  salaries  together  receive  more  tbas 
$8500  per  year. 

1.  The  first  item  relates  to  the  allowtoce  of 
the  claim  for  mileage.  While  an  allovaooe 
for  travel  fees  or  mileage  is,  by  section  82S, 
included  in  the  fee  bill,  we  think  it  was  not 
intended  as  a  compensation  to  a  district  attor- 
ney for  services  performed,  but  /ather  u  a  re- 
imbursement for  expenses  incurred,  or  prt- 
sumed  to  be  incurred,  in  traveling  from  Ui 
residence  to  the  place  of  holding  court,  or  lo 
the  office  of  the  judge  or  commissioner.  The 
allowance  of  mileage  to  officers  of  the  United 
States,  particularly  in  the  militaiy  and  nsvtl 
service,  when  traveling  In  the  service  of  thi 
government,  is  fixed  at  an  arbitrary  sum.  i»oC 
only  on  account  of  the  difficulty  ot  iuditio| 
the  petty  items  which  constitute  the  balk  of 
traveling  expenses,  but  for  the  reason  that  of- 
ficers travel  in  different  styles,  and  expensei^ 
which  in  one  case  might  seem  entirely  msoa- 
able,  might  in  another  be  deemed  to  be  uorca- 
sonable.  There  are  different  standards  of 
traveling  as  of  living,  and  while  the  milei^ 
in  one  case  may  more  than  cover  the  actul 
expenses,  in  another  it  may  fall  short  of  iL 
It  would  be  obvioualv  unjust  to  allow  one  ofr 
cer  a  certain  sum  for  traveling  from  New 
York  to  Chicago,  and  another  double  that 
sum,  and  yet  their  actual  expenses  may  diilcr 
as  widely  as  that.  The  object  of  the  statute  k 
to  fix  a  certain  allowance,  out  of  which  the 
officer  may  make  a  saving  or  not  as  he  chooses 
or  is  able.  And  while,  m  tome  cases,  it  msr 
operate  ss  a  compensation,  it  is  not  so  intendedi 
and  is  not  a  fee,  charge,  or  emolument  of  Us 
office  within  the  meaning  of  section  8S4.  It  is 
much  like  *the  arbitrary  allowance  for  [350 
the  attendance  of  witnesses  and  juron.  wbick 
may  or  may  not  be  sufficient  to  pay  their  •» 
tual  expenses,  depending  altoeether  opoo  tbt 
style  in  which  they  choose  to  live. 

The  fact  that  th^e  travel  feet  axe  treated 
in  section  828  as  an  item  of  the  "conpeo» 
tion  "  allowed  to  district  attonieys.and  are  ea«> 
merated  in  section  824,  under  the  bead  of 
"  fees  of  attorneys,  ooUdtoia,  and  procton,* 
undoubtedly  lends  some  aopport  to  the  cUa 
of  the  government  that  they  were  desigied  t» 
be  included  in  the  returns  of  the  district  at* 
tomeys  of  the  fees,  charges,  and  emolumeiH 
of  their  offices.  But  we  think  that  these  fscttk 
though  pertinent,  are  not  controUiog,  if  the 
travel  fees  were  designed,  as  we  tbuk  th^ 
are,  as  a  reimbursement  or  comrontatioo  of 
traveling  expenses.  In  this  conoectioii  ibcn 
is  an  apparent  inconsistency  in  the  artioo  of 
the  claimant  which  is  not  noticed  in  the  oete- 
ion  of  the  court  below,  and  is  not  prrseotM  oa 
this  record  for  our  revision,  altbooffa  ft  nsy 
have  some  bearing  argumentativelv  upon  the 

?[uestion  under  consideration.  .  This  k  the 
act  that,  wbile.under  section  887,  and  the  A^ 
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of  August  7,  1882,  allowiDg  to  certain  dis- 
trict attoroeys  "  double  fees  for  like  services, 
be  charges  double  mileage  (tweDty  cents)  as  a 
'*fee/'  he  at  the  same  time  claims  that  such  mile- 
age is  not  to  be  accounted  for  as  one  of  "  the 
fees  and  emoluments  of  his  office."  It  would 
seem  almost  too  plain  for  argument  that  if 
luch  mileage  be  a  fee  to  be  charged  for,  it  is 
also  a  fee  to  be  accounted  for. 

In  view  of  the  fact  that  by  section  834  the 
district  attorney  is  allowed  ten  cents  a  mile 
travel  fees  each  way,  it  is  somewhat  singtilai^ 
that,  by  section  828,  the  clerk  is  allowed  a 
travel  fee  of  only  five  cents  each  way,  although 
both  are  allowed  a  per  diem  of  five  dollars. 
This  discrepancy  appears  to  have  existed  only 
since  the  Act  of  February  26, 1858  (10  Stat 
at  L.  161)  inasmuch  as  by  the  Act  of  Feb- 
ruary 28,  1799  (1  Stat,  at  L.  624)  both  the 
clerk  and  district  atiomej  were  allowed  travel 
fees  of  ten  cents  per  mile  from  the  place  of 
their  abode  to  the  place  of  holding  court — one 
way. 

Undoubtedly,  however,  the  strongest  argu- 
ment in  favor  of  the  position  assumed  by  the 
351]  government,  that  the  travel  fees  *in 
question  were  intended  as  compensation  for 
services,  is  derivable  from  the  fact  that,  by  sec- 
tion 829  of  the  same  chapter,  the  marshal  is  al- 
lowed for  transporting  criminals,  ten  cents  a 
mile  for  himself  and  each  prisoner  and  necessa- 
ry guard ;  and  for  traveling  from  his  residence 
to  the  place  of  holding  court,  ten  cents  a  mile 
forgoing  only,  while  for  traveling  in  going 
only  to  serve  process,  he  is  allowed  six  cents  a 
mile,  to  be  computc^d  from  the  place  where 
the  process  is  returned  to  the  place  of  service, 
with  a  proviso  that  *'when  more  than  two 
writs  of  any  kind  required  to  be  served  in  be- 
half of  the  same  party  on  the  same  person 
mifrht  be  served  at  the  same  time,  the  marshal 
shall  be  entitled  to  compensation  for  travel  on 
only  two  of  such  writs."  If,  however,  the 
writs  are  not  in  behalf  of  the  same  party,  to 
be  served  upon  the  same  person,  there  is  no 
limit  to  the  number  upon  which  the  marshal 
is  entitled  to  mileage.  United  States  v.  Fletcher, 
14?  U.  8.  664  [87:  822 1.  The  fact  that  the 
amount  of  mileage  which  the  marshal  is  enti- 
tled to  charge  for  making  a  certain  jouruey  is 
thus  made  to  have  no  relation  whatever  to  the 
amount  of  his  expenses  or  to  the  number  of 
writs  he  has  in  his  possession,  indicates  very 
clearly  that  such  mileage  is  intended  as  com- 
pensation. There  is  also  another  proviso 
to  the  same  effect,  namely,  that  his  fees  for 
summoning  jurors,  including;  the  mileage 
chargeable  for  each  service,  shall  never  exceed 
$50  at  anv  term  of  court;  *' and  in  all"  other 
"  cases  where  mileage  is  allowed  to  the  marshal 
he  may  elect  to  receive  the  same,  or  his  actual 
traveling  expenses,  to  be  proved  on  his  oath,  to 
the  satisfaction  of  the  court.'* 

The  other  fees  allowed  to  the  marshal  are 
substantially  onl^  the  following:  For  the  ser 
vice  of  each  writ,  $2;  for  per  diems,  $5.  and 
a  small  commission  upon  property  sold  and 
money  disbursed  for  the  government.  Other 
allowances  are  made  by  section  829,  but  they 
are  of  comparatively  small  importance. 

In  view  of  these  provisions,  and  of  the  very 
large  proportion  which  travel  fees  make  in  the 
ncconnts  of  the  marshal,  it  is  difficult  to  avoid 
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the  conclusion  that  such  fees,  except,  per- 
haps, for  travel  to  attend  court,  which  are  anal- 
ogous to  the  travel  fees  allowed  to  district  at- 
torneys and  clerks,  are  intended  to  be  included 
in  his  account  Ail  such  fees,  with  the  above 
^exception,  are  taxable  as  costs  in'  the  [352" 
cause  in  which  the  travel  is  made,  and  are  in- 
tended as  part  of  his  compensation  for  services 
in  such  cause,  while  the  manifest  purpose  of 
travel  fees  to  and  from  court  is  a  reimburse- 
ment of  personal  expenses.  But  it  does  not 
follow  that  where,  as  in  the  case  of  district  at- 
torneys and  clerks,  the  travel  fees  or  mileage^ 
is  allowed  only  to  the  officer  for  travel  made 
by  him  in  actually  going  to  and  from  his  place 
of  abode  to  the  place  of  holding  court,  such 
mileage  should  be  regarded  in  any  other  light 
than  as  a  reimbursement  for  expenses  pre- 
sumed to  have  been  incurred. 

2.  With  regard  to  per  diems  the  case  is  some- 
what ditTerent.  They  are  allowed  **  for  each 
day  of  his  necessary  attendance  in  a  court  of 
the  United  States  or  before  a  Judge  or  com* 
missioner  on  the  business  of  the  United  States, 
when  the  court  is  held  at  his  place  of  abode,"  as 
well  as  for  his  attendance  when  the  court  is 
held  elsewhere,  for  each  day  of  the  term, 
whether  he  is  actually  in  attendance  or  not., 
since  he  is  presumed  to  be  present  at  each  term 
for  the  protection  of  the  interests  of  the  gov- 
ernment. 

The  fact  that  these  per  diems  are  allowed 
for  his  attendance  at  his  place  of  abode,  indi- 
cates very  clearly  that  they  were  not  in- 
tended as  reimbursements  for  personal  expensea^ 
specially  incurred,  since  every  man  must  live 
somewhere  and  must  incur  some  expense  in  so- 
doing.  Reimbursement  is  only  intended  in 
cases  where  an  expense  is  incurred  in  the  ser- 
vices of  the  government,  which  would  not  be 
incurred  if  the  claimant  were  living  at  hia^ 
usual  place  of  abode.  The  per  diem  in  ques- 
tion is  evidently  intended  for  the  payment  of 
the  attendance  of  the  district  attorney,  when, 
although  he  may  not  be  actually  engaged  io 
the  trying  of  a  c.-ise,  for  which  a  separate  fee 
is  allowed,  the  duties  of  his  office  require  that 
he  should  be  present  in  coun,  either  waiting 
for  a  case  to  come  on  or  attending  to  incident^ 
matters,  for  which  no  separate  provision  may^ 
be  made. 

3.  The  last  item  relates  to  fees  for  special 
services  in  certain  land  and  other  cases,  in 
which  the  United  Slates  was  interested,  though 
not  usually  a  partv  to  the  action.  The  finding 
in  this  particular  is  that  the  claimant  bad  been 
directed  by  the  Attorney  General  to  act  as  coun- 
sel for  the  United  States  in  *these  cases,[353 
except  one,  where  the  appearance  was  by  di- 
rection of  the  court;  and  although  the  services* 
required  were  regarded  by  both  parties  either 
as  not  pertaining  lo  the  office  of  the  attorney 
for  the  United  States,  or  as  not  being  pro- 
vided for  by  the  salary  or  fee  bill,  no  agree- 
ment was  entered  into  as  to  the  amount  of 
compensation  to  be  paid  for  the  services,  and 
no  ceilificate  was  made  by  the  Attorney  Gen- 
eral, that  the  same  could  not  be  performed  by 
him  or  the  Solicitor  General,  or  the  officeis 
of  the  Department  of  of  Justice,  or  by  the  dis- 
trict  attornev. 

Petitioner's  claim  in  respect  to  these  ser- 
vices amounted  to  $1910,  of  which  $1310  was 
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allowed  by  the  Attoraey  Geoeral,  and  $600 
disallowed,  as  beiog  iD  excess  of  his  just  com- 
peDsatioo.  The  accounting  officers  of  the 
Treasury  reduced  the  disaliowaDces  to  $595, 
allowing  $5  in  one  case  under  the  fee  bilL  Of 
the  amount  so  allowed  by  the  accounting  of- 
ficers, to  wit,  $1315,  the  sum  of  $1090  is  in- 
cluded in  the  compensation  paid  to  the  claim- 
ant, and  the  difference  $225,  has  not  been 
paid.  This  amount  ($225)  is  included  in  the 
unpaid  balance  of  $4889.46,  disallowed  as 
being  in  excess  of  the  maximum  allowance. 
The  $595  above  mentioned  was  disallowed  by 
the  Attorney  General  as  being  in  excess  of 
just  compensation.  So  that  petitioner's  claim 
embraces  both  these  items. 

It  is  claimed  that  these  services  were  no  part 
-of  the  petitioner's  official  duty,  were  charged 
for  and  allowed  without  regard  to  the  fee  bill, 
and  upon  the  basis  of  h  quantum  meruit,  and 
hence  they  are  no  proper  part  of  the  fees  and 
•emoluments  of  his  office.  The  position  of  the 
claimant  is  that  the  fees  and  emoluments  of 
his  office  are  only  such  as  are  provided  for  in 
the  fee  bill,  section  884.  and  that  services  per- 
formed outside  of  this  section  are  neither  gov- 
criied  by  its  provisions  nor  by  the  provisions 
of  sections  883  and  885,  requiring  a  return  to  be 
made  of  the  fees  and  emoluments  of  his 
office.  By  section  771  it  is  not  only  the 
duty  of  i"be  district  attorney  to  prosecute  all 
delinquents  for  crimes  and  onenses  against  the 
Federal  laws,  but  ''all  civil  actions  in  which 
the  United  States  are  concerned,"  and  there  is  a 
finding  that  the  claimHDt  Was  not  only  directed 
"by  the  Attorney  Gkneral  to  appear,  but  that  the 
^vernment  was  interested  either  in  theprosecu- 
354Jtion  or  defense  ot  such  *suita,  aathough 
the  duect  nature  of  such  interest  does  not 
fully  appear.  We  lay  no  stress  upon  the  fact 
that,  in  some  of  these  cases,  the  government 
was  interested  as  defendant,  and  that  the  peti- 
tioner was  employed  not  to  prosecute,  but  to 
<iefend,  as  we  think  the  words  "to  prosecute 
all  civil  actions"  should  not  be  interpreted  in 
any  technical  sense,  but  should  be  construed 
as  covering  any  case  in  which  the  district  at- 
attomeys  are  employed  to  prosecute  the  in- 
terests of  the  government  in  i^ny  civil  action, 
whether  such  interest  be  subject  of  the  attack 
cr  defense.  This  interpretation  is  strengthened 
by  a  reference  to  section  859,  which  au- 
thorized the  Attorney  General,  whenever  he 
<leems  it  for  the  interest  of  the  United  Stales. 
10  conduct  and  argue  any  case  in  any  court  of 
the  United  States,  in  which  the  United  States 
is  interested,  or  may  direct  any  officer  of  the 
Department  of  Justice  to  do  so. 

In  support  of  his  claim  petitioner  relies  upon 
aection  8  of  the  Act  of  June  20.  1874  (18  Stat, 
at  L.  101)  which  provides  that  **no  civil  officer 
of  the  government  shall  hereafter  receive  any 
compensation  or  perquisites,  directly  or  indi- 
rectly, from  the  Treasury  or  property  of  the 
United  States,  beyond  his  salary  or  compebsa- 
tion  allowed  by  law.  Provided  that  this  shall 
not  be  construed  to  prevent  the  employment 
and  payment  by  the  Department  of  Justice  of 
district  attorneys  as  now  allowed  by  law  for 
the  performance  of  services  not  covered  by 
their  salaries  or  fees."  So  far  as  concerns  dis- 
trict attorneys,  the  salary  or  compensation  al- 
lowed by  law  undoubtedly  refers  to  the  com- 


pensation  provided  for  by  Revised  Statutes,  S 
824.  The  proviso  authorizes  the  Department 
of  Justice  to  employ  and  pav  district  at- 
tomeys,  "as  now  allowed  by  law,'*  for  the 
performance  of  services  not  covered  by  their 
salaries  or  fees.  It  cannot  be  presumed,  how- 
ever,  that  Congress  intended  thereby  to  throw 
the  door  open  to  district  attorneys  to  cbar£« 
what  they  deemed  to  be,  or  proved  to  be.  a 
reasonable  sum  for  the  performance  of  such 
services,  as  the  proviso  especially  limits  them 
to  the  cases  in  which  they  had  heretofort 
been  allowed  to  be  employed  and  paid  by  the 
department  for  services  not  covered  by  their 
salaries  or  fees. 

The  proviso  in  question  was  probably  desica- 
ed  to  be  read  in  'connection  wiUi  Revisedl355 
Statutes,  section  299,  providing  that  "all  ac- 
counts of  the  United  States  district  attonevs 
for  services  rendered  in  cases  instituted  in  the 
courts  of  the  United  States  .  .  .  where  the 
United  States  is  interested,  but  is  not  a  party 
of  record,  .  .  .  shall  ha  audited  and  allowed 
as  in  other  cases,  assimilating  the  fees,  as  near 
as  may  be,  to  those  provided  by  law  for  simi> 
lar  services  in  cases  which  the  United  States  is 
a  party?  There  is  no  finding  in  this  cafe,  by 
which  we  are  enabled  to  Judge  whnt  these  as- 
similated fees  would  be  if  taxed  upon  the 
basis  of  the  compensation  allowed  by  sectioa 
8'M,  but  they  would  doubtless  be  much  le« 
than  the  amount  of  petitioner's  claim. 

But  Uie  question  in  this  coooectioo  is,  not 
whether  the  dbtrict  attorney  was  lawfully  en- 
titled, under  the  above  Act,  to  the  aoKNiAt 
allowed,  but  whether,  having  received  it,  ot 
at  least  having  been  credited  with  it,  he  mmt 
not  account  &r  it  as  a  part  of  the  fees  sod 
emoluments  of  hb  office.  It  it  possible  that 
he  was  compellable  by  law  lo  render  this  te^ 
vice  for  the  compensation  provided  for  ia  tbs 
fee  bill,  or  for  the  assimilated  feet  oMotiooed 
in  section  299;  but,  in  any  case,  the  oompeos»> 
tion  was  received  by  him  as  district  attoroey, 
and  be  is  bound  to  account  for  it  to  the  icoV • 
emment  as  a  part  of  the  emoluments  of  hit 
office,  since  by  the  Act  of  August  7, 1889  (tt 
Stat,  at  L.  844)  **A11  fees  or  moneif  received 
by  him  above  said  amount"  (of  |8500  per  jear) 
* 'shall  be  paid  into  the  Treasury  of  theUDiM 
States."  As  to  whether  he  was  compellable  to 
render  the  services  in  question  for  the  icata- 
tory  assimilated  fees  above  mentioned,  we  ex- 
press no  opinion,  but  the  fact  that  the  Treas- 
ury Department  may  have  allowed  him  moft 
than  he  was  Justly  entitled  to  receive,  docs  ool 
exonerate  him  from  the  obligation  to  retort 
the  amount  allowed  as  a  part  of  the  emolo- 
ments  of  the  office,  if  it  was  earned  by  bin  a 
his  capacity  of  district  attorney.  It  can  bardl? 
be  supposed  that  Congress  could  have  tnteoded 
that  the  Attorney  General  should  not  be  si 
libortv  to  call  upon  the  official  reprsseotaHvi 
of  the  United  States  in  each  district  to  defend, 
as  a  part  of  his  official  duty,  the  interests  of  the 
government  in  any  suit  in  which  it  was  hllc^ 
ested.  It  is  true  there  is  a  provisioo  *in  [356 
section  868  that  the  Attorney  General  sbsU, 
whenever  the  public  intereat  requires  it  em- 
ploy and  retain,  in  the  name  m  the  Ualte^ 
States,  such  attorneys  and  oonnselorB  aila« 
as  he  may  think  necessary  to  assist  the  dirtrict 
attorneys  in  the  discharge  of  their  dm  let.  and 
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«hall  stipulate  with  such  assistant  attorneys 
4uid  couDsel  the  amount  of  compensatioo,  but 
this  evideDtly  does  not  contemplate  that  the 
district  attorney  himself  shall  be  so  employed. 
It  is  essential  to  the  interest  of  the  government 
that  in  all  suits,  criminal  and  civil,  in  which 
it  is  interested,  the  Attorney  General  shall  t>e 
^  liberty  to  call  upon  the  district  attorney  to 
tepresent  it,  and  his  compensation  therefor, 
whether  measured  by  the  f^  bill  or  not,  is 
•dearly  a  part  of  the  fees  and  emoluments  of 
fais  office.  This  disposes  not  only  of  the  $225 
included  in  the  unpaid  balance  of  $4889.46, 
but  also  of  the  $595,  which  is  also  subject  to 
the  additional  defense  that  it  has  been  disal- 
lowed by  the  Attorney  €leneral. 

The  judgment  of  the  Court  of  Claims  i$  there- 
fore affirnueL 


OZIAS  W.  SHIPMAN,  Ptff,  in  Err, 

V, 

THE    STRAIT8VILLE    CENTRAL  MIN- 
ING COMPANY. 

(See  S.  C.  Reporter's  ed.  866-900.) 

JUferene&^rulingi  of  r^eree— several  contract 
— construction  of  eo(U  contract — custom, 

X  The  reference  by  consent  to  a  so-called  **  mas- 
ter oommlssiooer,**  althouich  no  such  officer  Is 
known  to  the  law,  does  not  impair  the  validity 
of  the  reference,  as  it  is  perfectly  competent  for 
the  court  to  refer  a  case  to  a  private  person. 

t.  This  court  cannot  review  exceptions  to  the  ad- 
mission or  exclusion  of  evidence,  or  to  findings 
of  fact  by  a  referee,  or  to  his  refusal  to  find  facts 
as  requested. 

iL  A  contract  byoneperson  with  three  others  not 
connected  In  any  way,  that  he  will  represent 
them  in  the  sales  of  their  coal,  taliicflr  the  same 
from  them  in  equal  quantities  to  be  shipped 
from  their  mines,  is  a  several  contract,  where  all 
the  parties  treated  it  as  such. 

4.  A  contract  between  a  coal  dealer  and  three 
coal  companies  by  which  he  was  to  represent 
their  entire  interests  and  sales  at  the  place  of  thcj 
contract  and  they  were  entitled  to  inspect  his 
books,  sales,  and  contracts  at  all  times  and  he 
was  to  turn  in  all  his  present  trade  and  orders 
at  70  cents  per  ton  but  which  is  silent  as  to  the 
■price  to  be  charged  on  future  sales,  construed 
in  reference  to  a  custom  then  existing,  known 
^  the  parties,  to  make  sales  for  coal  at  a  stipu- 
lated price  for  the  year  next  ensuing,  obliges 
them  to  furnish  him  coal  to  fill  his  contracts  for 
f nture  delivery  at  the  market  price  at  the  time 
he  made  such  contracts. 

%,  Where  there  is  a  custom  in  the  coal  trade  at 
the  place  of  the  contract  for  coal  dealers  to 
make  contracts  for  the  sale  and  delivery  of  coal 
at  a  stipulated  price  for  the  year  next  ensuing, 
known  to  all  the  parties  when  they  entered  into 

VoTK^^As  to  contracts;  verformanee;  when  ex- 
eused  by  nonperformanu  of  other  party  or  his  pre- 
-vention  of  nonperformance^  see  note  to  United 
States  V.  Peck,  20:  40. 

As  to  eontracti^;  their  interpretation  and  validity, 
-see  notes  to  Bell  v.  Bruen.  11:  80. 

As  to  covenants  in  eontrcust;  when  dependent  and 
when  independenUsee  note  to  Ooldsborough  v.  Orr, 
«000. 

As  to  exception^  when  must  be  taken^  to  be  avaU- 
4tf>Ia  on  review^sot  note  to  Phelps  v.  Mayer.  14:  048. 
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a  contract  by  which  a  dealer  was  to  representtho 
entire  interrsts  and  sales  of  three  coal  compa- 
nies for  the  sale  of  their  coal,  it  will  be  presumed 
that  the  contract  was  made  with  reference  to 
that  custom. 

[No.  806.] 
Argued  Apr.  f^,  1896.    Decided  May  tO,  1896. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio,  to  review  a  judgment  in  favor  of  plain- 
tiff, The  Straitsvilfe  Central  Mining  Company, 
against  Ozias  W.'Shipman,  defendant,  for  a 
balance  due  on  account  of  goods  sold  and  de- 
livered. Beversed,  and  case  remanded  for  fuT' 
ther  proceedings. 

Statement  by  Mr,  Justice  Brown : 

This  was  a  case  originally  instituted  In  the 
court  of  common  pleas  of  Franklin  county, 
Ohio,  by  the  defendant  in  error,  to  recover  a 
balance  of  $19,564.89,  claimed  to  be  due  on 
account  of  goods  sold  and  delivered.  Upon  the 
petition  of  Shipman,  a  citizen  of  Michigan,  the 
case  was  removed  into  the  circuit  court  of  the 
United  States,where  an  afSdavit  was  filed,  ad- 
mitting payments  by  defendant,  after  the 
commencement  of  suit,  aggregating  $13.- 
017.90,  leaving  still  claimed  the  sum  of 
$6446.90,  with  interest  thereon. 

Defendant  filed  his  answer,  setting  up  a 
counterclaim,  and  alleging  that  the  plaintiff 
had  agreed  to  sell  and  deliver  all  the  coal  from 
its  Sugar  Creek  lower  vein,  or  so  much  as  de- 
fendant 'should  need  for  his  Michigan  [358 
trade  for  one  year  from  the  date  of  the  contract. 
May  28, 1879,  at  certain  prices;  that  defendant 
needed  much  more  coal  than  was  furnished 
during  that  period,  and  that  the  price  of  coal 
as  charge  exceeded  the  contract  price  by  the 
sum  of  $4991.64.  The  answer  further  alleged 
that,  relying  on  this  contract,  he  agreed  to  sell 
coal  in  Michigan  at  prices  rivine  him  but  a 
small  profit;  that  he  informed  plaintiff  of  these 
contracts,  and  plaintiff  agreed  to  furnish 
enough  coal  to  fill  them,  but  failed  to  do  so, 
by  reason  whereof  defendant  was  obliged  to 
purchase  of  other  parties  at  higher  prices  than 
those  at  which  plaintiff  had  agreed  to  sell, 
whereby  he  suffered  damages  In  the  sum  of 
$10,000,  in  addition  to  the  overpayment  above 
mentioned. 

Plaintiff  replied  to  this  answer,  denying 
the  counterclaims  set  up  by  the  defendant, 
and  admitting  the  payment  of  $13,017.90  since 
the  commencement  of  suit. 

Somewhat  more  than  eighteen  months 
thereafter,  defendant  filed  an  amended  an- 
swer, reileratinc^  his  former  defenses,  and  in- 
creasing the  omount  claimed  for  damages  and 
counterclsim  to  $20,921.11. 

Plaintiff  filed  a  reply  to  this  amended 
answer,  claiming  that  on  June  24,'  1879,  de- 
fendant entered  into  an  agreement  which 
abrogated  the  agreement  of  May  28,  1879,  un- 
der which  defendant  claimed.  That  this  agree- 
ment was  entered  into  between  Shipman  on 
the  one  part,  the  Straitsville  Coal  Company, 
the  Straitsville  Central  Mining  Company,  and 
J.  S.  Doe  &  Co.  of  the  other  part;  and  that  It 
was  understood  thereby  that  this  contract 
superseded  all  other  contracts  between  the 
parties  relating  to  the  coal  trade.    That,  by 
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Its  terms,  plaintilT  was  to  furnish  one  third  of 
the  coal  called  for,  and  no  more,  at  the  market 
price  for  such  coal  for  the  time  heioe  at  in 
mioes,  except  so  far  as  the  dcfendanrs  then 
present  trade  and  orders  were  concerned, 
which  were  to  he  filled  at  the  price  to  him  of 
seventy  cents  per  ton  at  the  mines,  each  of  the 
parties  to  the  agreement  furnishing  one  third 
of  the  coal  necessary  therefor. 

This  contract,  the  construction  of  which  is 
the  material  feature  of  this  case,  is  as  fol- 
lows* 

869]*"0.  W.  Shipman.  Straitsville  Coal  Co., 
Straitsville  Central  Mining  Company,  and  J. 
8.  Doe  &  Co.  agree  with  each  other  ns  follows: 

•*Shipman  agrees  to  represent  the  entire  in- 
terests and  sales  of  the  coal  of  the  other  three 
parties  aforesaid  in  the  trade  that  may  be  de- 
nominated the  Detroit  trade  by  rail  or  by  ves- 
sel to  Detroit,  or  to  and  through  Detroit, 
Michigan;  that  he  will  confine  himself  to  the 
use  and  handling  of  their  coal  alone  in  all  his 
sales  of  soft  coal  for  whatever  use  or  purpose 
or  market,  tnkin^r  the  same  from  them  in 
equal  quantities;  that  he  will  turn  in  all  his 
present  trade  and  orders  on  their  coal  at  the 
price  of  seventy  cents  per  ton  at  the  mines, 
and  that  he  will  take  care  of  all  freights  and 
pay  them  for  their  coal  by  the  20th  of  the 
month  next  after  each  separate  month's  de- 
livery to  him  at  the  mines  of  said  other  three 
parlies,  and  that  he  will  labor  to  improve  the 
market  price  of  said  coal,  giving  to  said  parties 
the  advantage  of  whatever  improvement  may 
be  made  in  the  market  for  said  coal,  asking 
no  greater  part  of  such  increase  himself  than 
shall  be  his  fair  proportion  thereof,  and  that  he 
will  keep  his  books,  sales,  and  contracts  of 
coal  all  open  to  their  inspection  at  all  times. 
Said  other  above  named  parties  agree  to  sell 
coal  to  no  one  to  conflict  with  the  interests  of 
said  Shipman  under  this  agreement,  and  that 
they  will  aid  and  encourage  the  trade  of  said 
Shipman  in  all  lawful  ways  in  their  power,  so 
long  as  he  shall  confine  his  sales  and  opera- 
tions in  soft  coal  to  the  product  of  their  mines. 

**  Given  under  our  hands  this  24tb  day  of 
June,  A.  D.  1879." 

[Signed] 

By  consent  of  parties  in  open  court  an  order 
was  entered  June  18,  1883,  referring  the  case 
for  trial  to  Richard  A.  Harrison,  '*  a  master 
commissioner  of  this  court."  who  was  di- 
rected to  report  the  testimony  with  his  find- 
ings of  fact  and  of  law,  separately  stated,  to 
the  court. 

In  December,  1884,  the  referee  made  a  find- 
ing of  facts,  and  propounded  to  the  court  five 
360]questions  of  law  upon  such  facts.*viz:(l.) 
Whether  the  contract  of  June  24,  1879,  su- 
perseded that  of  May  28.  (2.)  Whether  such 
contract  were  joint  or  several.  (8.)  As  to  the 
meaning  of  the  clause  "  that  he  will  turn  in 
all  his  present  trade  and  orders  on  their  coal 
at  the  price  of  seventy  cents  per  ton  at  the 
mines."  (4.)  Whether  the  three  companies 
were  required  to  furnish  defendant  coiil  to  fill 
contracts  made  by  him  for  future  delivery,  at 
the  market  price  of  coal  in  Detroit  at  the  time 
defendant  made  such  contracts,  and  not  at  the 
market  price  at  the  time  such  coal  was  actu- 
ally delivered  by  the  plaintiff  to  the  defend- 
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ant.    (5.)  Whether  the  contract  was  tennina- 
ble  at  the  will  of  either  party. 

Answers  were  made  to  these  qucsttoos  by 
the  court,  and  on  May  28,  1886,  the  referee 
made  his  report,  applying  the  law  as  decUrect 
by  the  court,  and  awarding  the  plaintiff  tL*- 
sum  of  $230.74,  with  interest  from  Aafas! 
1, 1880.  in  the  meantime  defendant  had  Ble<l 
a  second  amended  answer,  to  which  plaiotJH 
replied,  and  to  m  portion  of  this  reply  defend 
ant  demurred. 

Both  parties  excepted  to  the  findings  of  thf* 
referee.  The  court  passed  upon  the  excepCioo^. 
reconsidered  the  qiiestions  of  law  sabmitieil 
by  the  referee,  reaffirming  the  answers  giveo^ 
except  to  the  fourth  question,  declaring  that 
the  former  answer  to  this  question  was  wroBjr.. 
giving  a  new  answer,  and  recommittiDg  tke 
case  to  the  referee. 

December  18,  1889,  the  referee  filed  a  sop- 
plemental  report,  applying  the  interpretaUbn* 
of  the  contract  given  by  the  court  to  the  tects 
as  found,  aqd  finding  the  amount  due  plaiz^ 
tiff  to  be  $9282.81.  This  report  was  approveii 
and  confirmed,  and  it  was  ordered  that  tbc 
findings  of  the  master  stand  as  the  findings  of 
the  court  Thereupon  the  court  gave  judg- 
ment for  the  plaintiff  in  the  sum  of  $92»2.8U 
with  interest  from  December  3.  1889.  De 
fendant  subsequently  procured  a  bill  of  ex- 
ceptions to  be  settled,  and  sued  out  a  writ  of 
error  from  this  court 

Messrs,  Frederic  D.  MeKenney*  A^re^f 

Russell,  E.  L.  De  WiU  for  plaintiff  in  error. 
Mr,  J.  Holdsworth  Gordon  for  defend 

ant  in  error. 

*Mr,  Justice  Brown  delivered  the  [361 
opinion  of  the  court: 

1.  This  case  was  referred  by  consent  to  Mr. 
Harrison,  a  so  called  *'  master  oommissiooer." 
as  referee,  with  instructions  to  report  ibe  te»- 
timony,  with  the  findings  of  fact  and  of  law. 
to  the  court.  The  fact  that  no  such  officer  ss 
master  commissioner  is  known  to  the  law  doe» 
not  impair  the  validity  of  the  reference,  as  it 
is  perfectly  competent  for  the  court  to  refer  % 
case  to  a_private  person.  Becker  v.  FhmUr^  ft^ 
U.  S.  2  Wall.  123  [17: 7591.  And.  as  the  ooart 
in  its  Judgment  ordered  his  findings  to  staiht 
as  the  findings  of  the  court,  the  onW  qoestioc^ 
l)efore  this  court  are  whether  the  f^cts  found 
by  the  referee  sustain  the  judgment  As 
case  was  not  tried  by  the  circuit  court 
a  waiver  in  writing  of  a  trial  by  jury.  thH 
court  cannot  review  exceptions  to  the  adviht' 
sion  or  exclusion  of  evidence,  or  to  finding  of 
fact  by  the  referee,  or  to  his  refusal  to  ttntt 
facts  as  requested.  Roberts  y.  BeMawdn^  194 
U.  8.  64X81:  2»i\\Boogher  y.  JVVwJor*  U  /»* 
Co,  108  U.  8. 90  [26: 810|;  Bond  v.  i>vj#ia,  lie 
a.  8.  604  [28:  8351;  Paine  v.  Oentrat  Verm^mi 
R  Co.  118  U.  8. 152  [80: 193];  Andes  y. 
son,  IHO  U.  8.  435  [82:  989]. 

There  are  eighteen  assignments  of  error* 
as  most  of  them  are  taken  to  the  action  ot  thr 
referee,  they  need  not  be  further  noticed. 

2.  The  court  below  was  of  opinion  that  the 
contract  in  question  was  a  several  ooe  aa  be 
iween  8hipmao  and  the  three  other  parties^ 
and  hence  that  an  action  would  lie  in  favor  of 
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^ther  of  these  parties  without  joiniDg  ibe 
others.  Three  separate  actions  were  in  fact 
brought  against  him.  There  is  nothing  in  the 
<x>n tract  indicating  that  the  three  parties  were 
-connected  in  any  way,  except  that  each  was  to 
furnish  an  equal  quantity  of  coal.  They  are 
••poken  of  in  the  contract  as  **  the  other  three 
parlies/'  as  if  it  were  intended  that  each  of 
them  should  stand  for  himself.  If  either  of 
them  had  failed  to  furnish  his  quota  of*  coal, 
■8bipman  might  have  brought  an  action  against 
him;  but  it  is  clear  that  if  he  had  sued  them 
jointly  for  such  default,  the  two  others  might 
•answer  that  they  bad  done  all  that  they  agreed 
^62]  to  do,  and  *could  not  be  held  liable  for 
the  default  of  the  third.  These  parties  did  not 
:agree  to  furnish  any  definite  amount  of  coal, 
but  merely  that  they  would  ship  the  defend- 
ant the  product  of  their  mines  in  equal  quanti- 
ties. Separate  orders  were  given  by  Shipman 
and  sei>arate  bills  w^se  rendered  by  the  com- 
panies for  coal  shipped  upon  such  orders;  and 
there  is  nothing  to  indicate  that  either  of  the 
parties  to  the  contract  treated  it  as  involving 
*  joint  liability.  ffaU  v.  Leigh,  12  U.  S.  8 
•Cranch,  50  fS:  484].  If  8hipman  had  settled 
with  plaintitt  according  to  the  account  ren- 
•dered  by  it  in  this  case,  it  seems  to  us  that  it 
-could  not  be  seriously  contended  .that  the  other 
parties  could  not  sue  him  for  the  coal  fur- 
nished by  them  wiihout  joining  the  plaintiff. 

55.  The  principal  controversy  in  this  case^ 
iiowever,  grows  out  of  that  clause  of  the  con- 
tract which  requires  of  Shipman  *'  that  he 
will  turn  in  all  his  present  trade  and  orders  on 
their  coal  at  the  price  of  70  cents  per  ton  at 
the  mines."  In  this  connection,  the  referee 
«8ked  the  advice  of  the  court,  as  to  whether 
this  meant  that  the  three  conipanies  should 
furnish  coal  at  70  cents  per  ton  at  the  mines, 
to  fill  only  such  orders  and  contracts  as  Ship- 
man  then  had  (June 24, 1879)  for  immediate  de- 
livery of  coal:  or,  that  they  should  furnish  it  at 
■that  price  to  fill  all  5%uch  contracts  and  orders, 
whether  for  immediate  <>r  future  delivery;  or, 
whether  they  should  furnish  it  to  fill  all 
•eontracts  which  Shipman  then  had,  or  might 
thereafter  make,  before  the  market  price  of 
•coal  advanced.with  |)arties  who  had  previously 
bee-i  customers  of  his;  and,  whether  this  was 
limited  to  those  who  were  previously  custom- 
•ers  of  his  or  not. 

The  fourth  question  put  by  the  referee  was 
whether,  viewmg  all  the  provisions  of  the  con- 
tract, the  companies  were  required  to  furnish 
Shipman  coal  to  fill  contracts  made  by  him  for 
future  delivery  at  the  market  price  of  coal  in 
Detroit  at  the  time  Shipman  made  such  con- 
tracts, and  not  at  the  price  at  the  time  such 
<K>al  was  actually  delivered  by  the  plaintifl^s  to 
Shipman  from  time  to  time  during  the  exist- 
•ence  of  such  contracts. 

The  court  answered  the  third  question  that 
the  clause  quoted  included  all  contracts  and 
303]orders  which  Shipman  then *bad, whether 
for  the  immediate  OT  future  deWvery  of  coal,  but 
<did  not  bind  the  companies  to  fill  contracts 
made  by  Shipman  subsequent  to  June  24,  at 
70  cents  per  ton.  It  at  first  answered  the 
fourth  qu^tion,  that  the  three  companies  were 
^und  to  furnish  Shipman  coal  to  fill  contracts 
cnade  by  him  for  future  delivery,  at  the  market 
|)rice  of  coal  at  Detroit  at  the  time  Shipman 
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made  such  contracts,  and  not  at  the  market 
price  at  the  time  of  the  delivery  of  such  coal 
by  the  companies  to  Shipman,  from  time  to 
time,  during  the  existence  of  such  contracts. 
Upon  the  basis  of  these  answers,  the  referee 
found  a  balance  of  ^230. 74  due  fron^  the  de- 
fendant to  the  plaintiff,  with  interest  from 
August  1,  1880. 

Elxceptions  were  taken  by  both  parties  to  the 
report  of  the  referee,  when  the  court,  reafiSrm- 
ing  its  answers  to  the  first,  second,  and  third 
questions,  reached  the  conclusion  that  the  an- 
swer to  the  fourth  question  was  wrong,  and 
that  the  true  answer  was  that,  excepting  con- 
tracts within  the  designation  of  * 'present  trade 
and  orders,"  which  tne  contract  of  June  24, 
1879,  required  Shipman  to  turn  in  at  the  price 
of  70  cents  per  ton  at  the  mine,  the  three  com- 
panies named  in  the  contract  were  not  bound 
to  furnish  him  coal  to  fill  contracts  made  by 
him  for  future  delivery  at  the  market  price  of 
coal  at  Detroit  at  the  time  when  Shipman 
made  such  contracts,  but  that  they  were  enti- 
tled to  the  market  price  at  the  date  of  the 
actual  sale  of  such  coal  by  them  to  Shipman, 
less  his  "fair  proportion"  of  any  advance  in 
price,  as  specified  in  the  contract. 

In  determining  the  correct  answer  to  this 
question,  it  is  proper  to  consider  the  situation 
of  the  parties  and  the  surrounding  circum- 
stances. For  some  years  prior  to  June  24, 
1879,  defendant  Shipman  had  been  exten- 
sively engaired  in  the  business  of  buyin|^  and 
selling  coal  in  ther  Detroit  market,  and  hud 
from  time  to  time  purchased  considerable  coal 
for  that  market  from  the  plaintiff.  The  two 
other  parties  to  the  contract  had  also,  prior  to 
such  date,  established  a  coal  ofllce  in  Detroit 
and  competed  with  Shipman  for  the  Detroit 
trade.  At  the  date  of  this  written  contract, 
and  for  some  time  before  and  since  then,  there 
existed  at  Detroit  a  usage  or  custom  [364 
among  coal  dealers  and  their  larger  customers 
to  ma^e  contracts  for  the  sale  and  delivery  of 
coal  at  a  stipulated  price  for  the  year  next  en- 
suing, and  this  usage  or  custom  was  known  to 
all  the  parties  to  this  contract  when  they  en* 
tered  into  it.  At  the  date  of  this  contract  the 
price  of  lump  coal  was  70  cents,  and  of  nut 
coal  25  cents  per  ton,  at  the  mines.  After  the 
execution  of  this  contract  the  three  respectively 
shipped  coal  to  defendant  at  Detroit,  and  to 
his  customers  on  his  orders,  and  separate  ac- 
counts were  kept  both  by  Shipman  and  the 
plaintiffs  respectively  of  the  coal  shipped  by 
each.  Monthly  bills  were  rendered  by  them 
respectively  *to  defendant,  in  which  they 
charged  for  the  coal  shipped  prior  to  October 
1,  1879,  at  the  rate  of  70  cents  for  lump  and  25 
cents  for  nut  coal,  and  for  all  coal,  both  lump 
and  nut,  shipped  alter  October  1.  1879,  bills 
were  rendered  to  defendant  at  the  market 
price,  which  was  largely  in  excess  of  70  and 
25  cents.  There  appears  to  have  been  a  slight 
advance  in  coal  at  the  mines  some  time  in  July 
or  August,  and  in  the  account  rendered  in 
August  by  the  plaintiff,  defendant  was  charged 
75  cents  per  ton  for  lump  coal.  He  called  the 
attention  of  the  company  to  the  fact,  and  the 
company,  in  the  September  account,  credited 
the  defendant  with  the  5  cents  per  ton  over- 
charge. 

As  the  contract  made  no  mention  of   the 
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price  to  be  charged,  except  so  far  as  coDcerned 
coal  furnished  to  fill  orders  \n  existence  at  the 
time  of  the  contract,  it  would  follow  that  the 
plaintiff  was  at  liberty  to  cbar^  the  defendant 
the  current  market  price  at  the  mines  at  the 
time  of  each  delivery.  In  view,  however,  of 
the  custom  of  the  coal  trade  at  Detroit  to  make 
contracts  for  the  sale  aod  delivery  of  coal  at  a 
stipulated  price,  for  the  year  next  ensuing,  and 
in  view  of  the  fact  that  this  custom  was 
known  to  all  the  parties  to  this  contract  at  the 
time  they  entered  into  it.  It  may  fairlv  he  pre- 
sumed that  the  contract  was  made  with  refer- 
ence to  that  custoHL  The  fact  that  the  com- 
panies reserved  to  themselves  the  power  to  in- 
spect defendants  books,  sales,  and  contracts 
for  coal  at  all  times,  while  the  contract  re- 
mained in  force,  is  somewhat  inconsistent  with 
the  idea  that  they  had  no  interest  in  anv  con- 
SOS]  tracts  *made  by  him  after  June  24,  and 
only  contemplated  selling  him  at  the  market 
price.  The  fact  that  he  had  agreed  tolabor  to  im- 
prove the  market  price  of  coal,  giving  the 
other  parties  the  advantage  of  whatever  im- 
provement might  be  made  In  the  market,  to 
which  the  companies  were  to  lend  their  aid 
and  encouragement,  tends  to  show  that  the  re- 
lations between  them  were  dfiFerent  from  those 
between  an  ordinary  vendor  and  vendee.  In- 
deed, the  fact  that  the  contract  provides  that 
be  was  to  represent  the  entire  interests  and 
sales  of  the  companies  in  the  Detroit  trade; 
that  he  could  only  sell  soft  ^coal  received  from 
them;  that  ho  was  to  labor  for  the  improve- 
ment of  the  market,  and  If  ho  succeeded  in 
raising  the  price,  that  he  was  to  receive  only  a 
fair  proportion  of  such  increase,  indicates 
rather  the  relation  of  partners  or  of  principal 
and  agent  than  that  of  vendor  and  vendee.  If 
this  were  the  case,  the  companies  would  be 
bound  by  his  contracts,  made  within  the  scope 
of  his  authority  and  according  to  the  custom 
of  the  Detroit  trade.  It  can  hardly  be  sup- 
posed, under  this  contract,  that  ifShipman 
were  to  make  an  agreement,  say  July  1,  1879. 
to  deliver  one  thousand  tons  during  the  next 
year  at  a  given  price,  and  coal  was  to  rise  im- 
mediately thereafter,  he  would  be  obliged  to 
pay  the  companies  the  increased  price,  and 
stiil  sell  to  his  customers  at  the  contract  price — 
in  other  words,  to  sustain  the  whole  loss  him- 
self; inasmuch  as  he  was  representing  their 
interests  in  Detroit,  was  obliged  to  submit  to 
them  his  books  and  contracts  for  their  inspec- 
tion, and  in  case  of  an  improvement  in  the 
market  was  obliged  to  account  ^to  them  for 
their  fair  proportion  of  the  increase.  On  the 
other  hand,  if  coal  fell  after  the  contract  was 
made,  and  it  had  proved  to  be  a  profitable  one, 
it  would  seem  to  have  been  the  expectation  of 
the  parties  that  be  should  receive  only  his  fair 
proportion  of  such  profit. 

It  is  unnecessary  to  characterize  or  define 
this  contract  or  to  say  whether  it  created  the 
relation  of  vendor  and  vendee,  principal  and 
agent,  or  a  partnership,  as  it  possesses  some 
features  characteristic  of  each  of  them.  But, 
although  it  is  very  ambiguous  and  indefinite. 
306]and  was  evidently  not  drawn  *by  any  one 
learned  in  the  law,  we  think  the  answer  first 
given,by  the  court  to  the  fourth  question  cor- 
responds better  with  its  true  meaning  and  in- 
tent, and  that  the  companies  were  oound  to 
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furnish  defendant  coal  to  fill  contracts  for  fu- 
ture delivery  at  the  market  price  of  coal  io  De- 
troit at  the  time  he  made  such  contracts. 

So  far  as  Shipman's  ^*f&ir  proportioD'*  cf  ai» 
increase  is  concerned,  we  see  no  disdnctioo  be> 
tween  nut  and  lump. 

This  covers  all  the  questiont  properly  raised 
by  the  record  in  this  case,  and  the  result  t» 
that  the  Judgment  of  the  court  below  nrnst  be 
reverse,  and  the  case  remanded  for  further 
proceedings  in  conformity  with  this  opinioiL 

Mr,  JvMtiee  Gray  was  not  present  at  the 
argument  and  took  no  part  in  the  dedsicn  of 
thu  — - 


HENRY  H.  EBY,  Appt. 

SOLOMON  K  KING  et  au 
(See  8.  a  Beporter*s  ed.  9»-9!L) 

Beiaued  letten  patrnt—wken  invalid, 

L  Reissued  letters  patent,  where  the  tmxtatm 
made  no  claim  of  defective  or  iDsolBcSrac  §peci§- 
catioos,  or  that  his  olaim  was  too  broad,  or  of  in- 
advertence, abctdeot  or  mistake,  bat  with  daio* 
broadened  to  cover  what  ia  presumed  abaodoogA 
to  the  public  applied  for  four  years  after  tto 
original  was  issued,  are  invalid. 

2.  A  patentee  cannot  abandon  datms  of  hit  patni 
which  had  been  anticipated*  and  recontiroct  M» 
patent  on  a  different  tbeorj,  in  order  to  make  a 
salable  or  to  hold  as  iatrtngen  other  maini* 
f  acturers  who  in  the  meantime  bad  entered  th» 
field  relyinsr  upon  hit  original  patent  m  repre- 
senting what  he  claimed  to  hare  laveotad. 

[No.  886.] 

Argued  Map  1,  i,  1896.    Decided  Mag  90,  tSH. 

APPEAL  from  adecree  of  the  Circoit  Coort 
of  the  United  States  for  the  Nortbera  Dis^ 


Note.— Fbr  what  paietUa  ate 
tUnred  voUJ^  see  note  to  Svans  v.  Baton,  4:  QL 

As  to  patentabauy  cf  inoemtUme.  set  note  t» 
Thompeon  v.  Bolseelier,  tk  Tl.  and  Coming  t.  Bar- 
den,  U:  088. 

A$  toattandommentofinaeiUUm^wt^  noletoPM- 
nook  V.  Dialogue,  7:  S{7. 

A3  to  dUiinetinn  l)etween1mvemtUm»efmeeimmm, 
attunes^  or  produete  and  proeemee:  when  latter  p^ 
ented^  see  note  to  Comiog  v.  Burden,  14:  Ml 

A$toiinehtdingproeam€mdprodmetiHmmepet0ec 
eeparate  palente  Ihartfor^  see  note  to  Braai  t. 
Baton,  4:  488. 

A»  to  what  reienu  imay  eoeer,  see  note  to  O'BeAy 
V.  Morse,  14:  0OL 

Ai  to  amignment^  before  ieemtnoamdntmda$fa' 
erU;  reeordino:  uihen  amionmemt  tramftrt  txtmeii 
terme^  »ee  note  to  Oayler  v.  Wilder,  18:  801. 

As  tn  lohen  aeeifpue  may  erne  for  infriRpemnL 
lohen  patentee  miiet;  lofken  tHey  «Mii(>o4n,  eee  Do«e  » 
Wilson  V.  Bounean,  11: 1141. 

A$  todamoQetforinfringemeiU  <4  a  patent:  trdk 
damagee^  see  note  to  Hogg  v.  Bmereoo,  18:  tSL 

Am  to  patentaDOtty  of  ineenNone;  pal ent^hif  m^ 
jtet'-maJtUr;  utUmt;  what  eonectfirtes  4ii«eiitV4w  pet- 
enMbfe  notwUy;  combinaHomM:  foreign  pafnKi  eal 
their  e/ecte,  eee  note  to  Grant  v.  Walter,  8«:  >& 

Am  to  whai  conitttatee  infring^mteeU.  ofpatemL 
larity  of  devicee:  deeigne:  eomhimatieme: 
eanetruetion  cf  paUMn  see  note  U>  Bo7«r  v.  Ooov^ 
38:  1078. 

1S8  r.  1 


UH.  Bbt  1 

trict  of  BUnoia,  dUmisstDg  a  ault  Id  eqalty 
brougbt  Inr  Heatj  H.  Eby.  plalDtlS,  igaioat 
Sniomon  E.  Etog,  «l  a/., defendant,  lo  recover 
damBges  for  ihe  lofrlDpemeiit  of  raisaue  letl«n 
paient  No.  7651,  graoted  Auguet  21, 1817,  to 
tbc plain tifT,  foranimprovemeDtiacobcarrieTs 
for  corn  shellen.    Afflrmed. 

Statement  by  Mr.  Jvtliee  Brownt 
This  was  a  bill  in  eqnlij  to  recover  damagea 
tor  the  infiingemeDt  of  reissued  letters  patent 
3671  No.  7^1.  graDt«d  August  21,  *1877,  to 


.  Knia.  86«-<6» 

The  object  of  the  laveatloQ  wai  atated  (o  be 
"the  production  of  a  cob  carrier  for  poner 
corn  Bhellera,  to  receive  the  cobs  from  tbe 
spout  of  the  aheller  aod  deliver  them  in  env 
desired  direction,  nbich  ia  adapted  to  be  ad- 
Juated  both  Terticallj  and  horiTontally  upon  it» 
supporting  frame,  and  driving  mccbaDiam 
without  interferlDg  wiib  or  slopping  its  opera- 
lion:  and  tbe  (iii;)lnTeDttoa  therein  conststa  la 
mounting  the  carrying  frame  upon  a  revolving 
bloclc  at  Its  iDoer  end  and  upon  adjustable  legs 
at  the  outer  end,  nod  driving  the  endless  bdt 
by  cog  gearing  applied  at  the  Iniier  end  thereof; 
and  funher.  In  ibe  combination,  with  sucb 
parts,  of  (he  central  vertical  shaft  aod  ita  coD' 
nectioni  tot  traosiDlttliig  power  ftom  a  pulley 


^•^ 


J^-t- 


to  the  Inner  entl  of  tlie  endless  bell,  nil  as  fully 
hereinafter  described  for  effecting  the  purpose 
before  explained." 
The  specification  further  prceeda: 
"Id  operation,  the  carrying  frame  ia  located 
with  reference  to  the  com  shelter  in  sucb  man- 
ner that  the  cobs  can  be  discharged  upon  the 
loner  end  of  Ibe  endless  belt.  Motion  itfKvi^ 
communicated  to  the  pulley  C.  the  endless  beft 
b  operated  ibrougb  the  gearing  described,  and 
the  cobs  moved  to  and  thrown  from  the  outer 
I&8  L'.  S. 


or  upper  end  of  Ibe  carrying  frame.  The  cabs 
arcdelivereii  into  a  nagon  driven  under  the  end 
of  the  carrier,  or  into  any  proper  stationary  or 
removable  receptacle." 

"When  desired  to  turn  the  carry  log  frame 
to  either  aide,  to  deliver  the  cobs  in  any  other 
direction  or  Into  other  receplaclea,  the  ouitr 
end  is  moved  bodily  around,  which  moves  llie 
block  B  and  the  genring,  and  the  hooli  bolls  b' 
may  then  be  tighlened  up  to  hold  the  parts 
more  rigidly  in  tbeir  new  position." 
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"By  meaDS  ol  the  devices  for  supporting  tbe 
carrier  and  the  gearing  for  driving  the  endless 
belt  at  the  inner  end  ofthe  carrying  frame,  anpr 
extent  of  movement  of  such  carrying  frame  is 
permitted  without  stopping  the  operation  of  the 
endless  belt,  and  this  movement  is  effected  with 
but  little  inconvenience  and  delay.  The  chang- 
ing of  the  direction  of  the  carrying  frame  both 
vertically  and  horizontally  could  not  be  per- 
formed with  as  great  facihty  if  the  endless  belt 
were  driven  otherwise  than  at  its  inner  end, 
-369]  where  the  least  movement  *is  made,  or 
if  the  said  carrying  frame  were  supported  by 
less  efficient  means  than  those  described." 

There  were  two  claims,  which  read  as  fol- 
lows: 

'*1.  A  movable  independent  cob  carrier 
wherein  are  combined  a  supporting  and  revolv- 
ing block,  a  carrying  frame  whose  inner  end  is 
-fupported  upon  said  block,  and  whose  outer 
•end  is  supported  upon  movable  legs  and  gear- 
ing applied  at  the  inner  end  of  the  carrying 
frame  and  capable  of  acting  continuously, 
whether  the  carrying  frame  is  fixed  in  position 
-or  being  swung  to  a  new  position,  substantially 
4IS  descnbed. 

"2.  A  movable  independent  cob  carrier 
wherein  are  combined  a  carrying  frame  sap- 
ported  at  its  inner  end  upon  a  revolving  block, 
and  the  central  vertical  shaft  and  its  connec- 
tions, whereby  the  said  carrying  frame  can  be 
adjusted  vertically  and  horizontally  without 
«top(>inc;  the  operation  of  the  endless  belt,  sub- 
stantially as  and  for  the  purposes  set  forth." 

Tbe  defenses  were  that  the  reissue  was  void; 
that  the  invention  was  lacking  in  patentable 
novelty;  and  a  denial  that  the  defendant  had 
infringed. 


Upon  a  hearing  upon  pleadings  and  proofs, 
the  court  below  was  of  opinion  that  tbe  reissue 
was  obtained  for  the  purpose  of  broadening  the 
claims  to  cover  existing  machines,  and  wu 
consequently  void;  and  also  that  tbe  defeodant 
had  infringed  neither  the  original  nor  tbe  re- 
issue. Thereupon  the  court  dismissed  the  bill, 
and  plaintiff  appealed  to  this  court 


Messri,    Harold    6.  Underwood  and 

Joseph  O.  Parkinson  for  appellant. 
Mr,  John  G.  Manahan  for  appellees. 

Mr,  Justice  Brown  delivered  the  optoioo  of 
the  court: 

As  one  of  the  chief  defenses  in  this  case  tunii 
upon  the  .validity  of  the  reissue,  it  beoomet 
necessary  to  compare  this  in  some  detail  with 
the  original  patent  No.  184,790  which  wu 
granted  January  14,  )873. 

*In  this  patent,  figures  2,  8,  and  4  of  [370 
which  are  here  given,  it  is  stated  that  b  ^rp^^ 
sents  a  disk  or  block,  resting  upon  proper  bear- 
ings upon  the  frame  work  a,  provided  wiih  t 
central  orifice  through  which  pass^es  a  shaft; 
that  '*  the  inner  end  of  the  carrier  frame  is  pivoc- 
ed  to  arms  e  e,  rising  from  the  block  b,  u 
shown,"  and  that  "m  m  represents  bolls  spcored 
in  the  frame  work,  the  upper  ends  of  which  an 
turned  over  the  block  b,  as  shown."  Tbe  speci- 
fication proceeds:  '*The  carrier  may  be  turned 
for  the  purpose  of  discharging  the  cobs,  ioaoj 
desired  direction,  by  revolving  the  block  *, 
which  supports  the  carrier  frame,  and  the  maia 
portion  of  the  actuating  devices  upon  iu  bear- 
ings, it  being  secured  in  any  desired  positioo  bf 
means  of  tbe  hook  bolts  e  ^  (evidently 
log  the  hook  bolts  m  fln»  Fig.  4). 


i*  illilw. 


There  were  three  claims,  as  follows: 
*'l.  The  combination  of  the  block  6.  adapted 
to  revolve  as  described,  and  tbe  hook-bolts  1 1, 
for  supporting  a  carrier,  as  described. 
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\     "8.  The  combfnttfon  of  tbe  block  ^  sod  (bs 
central  verticic  shsft  ood  its  connections,  m^ 
stantially  as  described." 
The  third   claim  covered  a  oombioatioQ  «f 
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the  elemeDts  of  the  entire  carrier,  and  is  not 
claimed  to  be  infringed,  nor  is  it  necessary  to 
be  described. 

The  description  in  the  first  claim,  as  well  as 
in  tbe  specifications  of  the  hook- bolts  e  e,  for 
supporting  tbe  carrier,  is  clearly  a  mistake. 
Tbe  book-bolts  are  lettered  m  m,  and  are  de- 
scribed in  tbe  specification  as  bolts,  * 'secured 
in  tbe  framework,  tbe  upper  ends  of  which 
are  turned  over  the  block  b,  as  shown"  (in  fig- 
ure 4)  while  e  e^  which  are  really  booked  arms, 
sbown  in  figure  2,  attached  to  the  block  b  at 
the  lower  end.  and  supporting  the  carrier  at 
the  upper  end,  should  have  been  described  as 
arms  supporting  tbe  carrier. 

Had  the  plaintiff,  in  bis  reissue,  confined 
himself  to  the  correction  of  an  error  so  mani- 
fest, we  should  have  found  little  difficulty  in 
sustaining  it;  but  in  his  application,  which 
was  made  four  ^ears  after  the  original  patent, 
he  makes  no  claim  that  his  patent  '*  was  inoper- 
ative or  invalid,  by  reason  of  a  defective  or  in- 
sutficient  specification,"  or  by  reason  of  his 
having  claimed  "more  than  he  had  a  right  to 
claim  as  new,"  or  that  any  error  had  arisen 
"by  inadvertence,  accident,  or  mistake,"  with- 
out which  tbe  commissioner  has  no  right  to 
frant  a  reissue,  but  simply  prays  that  he  may 
e  allowed  to  surrender  his  original  patent, 
and  that  ''letters  patent  may  be  reissued  to  him 
for  the  same  invention,  ui)on  the  annexed 
amended  specification."  He  makes  no  refer- 
ence at  all  to  tbe  obvious  mistake  in  bis  first 
claim,  and  although  the  point  is  not  distinctly 
made  in  the  bnefs,  we  think  it  a  serious 
question  whether  tbe  Commissioner  of  Patents 
had  any  Jurisdiction,  under  Rev.  Stat.  4916, 
to  consider  the  application  upon  the  bare 
statement  that  the  patentee  desired  to  surrender 
his  patent  and  obtain  a  reissue.  Tbe  commis- 
sioner is  authorized  to  reissue  patents  in  cer- 
tain specified  cases,  and  if  the  petition  makes 
no  pretense  of  setting  forth  facts  entitling  the 
patentee  to  a  reissue,  it  is  exceedingly  doubt- 
ful whether  he  obtains  any  jurisdiction  to  act 
at  all. 

Waiving  this,  however,  the  patentee  annexed 
to  his  application  a  wholly  different  descrip- 
tion and  specification  of  his  invention,  as  well 
asdifferent  drawings,differently  lettered,  show- 
372]ing*different  views,  though  apparently  of 
the  same  machine,  and  making  six  claims,  tbe 
fifth  and  sixth  of  which  correspoid  with  the 
fifth  and  second  claims  of  the  original  patent, 
with  the  mistake  above  mention^  corrected. 
All  these  claims  were  rejected,  and  tbe  patentee 
acquiesced  in  tbe  rejection  of  the  fifth  and 
sixth,  which  do  not  again  appear.  Two  new 
claims  were  substituted,  and  these  were  also 
rejected,  as  having  been  met  by  former  refer- 
ences. Subsequently  m  reissue  was  allowed, 
with  the  claims  as  herein  stated. 

The  hook-bolts  m  m  of  tbe  original  patent, 
{y  of  tbe  reissue)  by  the  loosening  of  which 
the  block  b  (B  of  tbe  reissue)  was  permitted  to 
revolve,  are  not  altogether  omitted  in  the  re- 
issue, but  are  mentioned  as  "secured  in  the 
frame,  and  having  their  upper  ends  turned 
over  the  block,  which  allow  it  to  be  revolved 
easily  in  either  direction."  A  new  feature, 
however,  is  introduced  in  m  cross-plate  d,  un- 
der the  block  as  a  support.  The  vertical  shaft 
0  passes  loosely  through  this  plate,  and  the 


US  V.  s. 


U.  S..  Book  89. 


center  of  the  blocfi^  B.  This  plate  is  not  no- 
ticed in  the  specification,  and  is  not  lettered  in 
the  drawing  of  tbe  original  patent,  although 
the  end  of  it  is  indistinctly  sbown  in  figure  2. 
Tbe  claims  of  the  reissue,  so  far  from  being 
confined  to  a  combination  of  the  circular  block, 
and  tbe  arms  for  supporting  the  carrier,  or  to 
the  combination  of  the  block,  and  the  central 
vertical  shaft  and  its  connections,  covers 
broadly  any  "movable  independent  cob  carrier, 
wherem  are  combined  a  supporting  and  re- 
volving block,  a  carrying  fraiiae,  Whose  inner 
end  is  supported  upon  ^d  block,  and  whose 
outer  end  is  supported  upon  movable  legs,  and 
gearing  applied  at  the  inner  end  of  the  carry- 
ing frame  and  capable  of  acting  continuously, 
whether  the  carrying  frame  is  fixed  in  position 
or  being  moved  into  a  new  position,  substanti- 
ally as  describedT"  The  second  claim  is  even 
broader. 

Meantime,  however,  defendant  had,  for 
more  than  two  years  preceeding  the  applica- 
tion for  the  reissue,  been  manufacturing  and 
selling  cob  carriers  substantially  tbe  same  in 
construction  as  that  sbown  in  the  alleged  in- 
fringing device.  It  also  appears  that  plaintiff 
was  unable  to  obtain  royalities,  or  sell  licenses 
under  his  original  patent,  by  reason  of  bis 
claims  being  too^  narrow;  but  that  since  [373 
he  had  succeeded  in  having  tbe  patent  reissued 
with  broadened  claims,  other  manufacturers 
had  submitted  to  his  demand  for  ro^ralties. 

Under  the  rulings  of  this  court,  it  is  clear 
that  this  reissue  cannot  be  supported.  Not 
only  was  there  no  claim  of  a  defective  or  in- 
sufficient specification;  none  that  the  patentee 
had  claimed  as  his  own  invention  more  than  he 
had  a  right  to  claim  as  new;  none  of  inadver- 
tence, accident  or  mistake;  but  four  years 
after  the  original  patent  was  issued,  the 
patentee  attenapts  to  secure  a  reissue,  with 
claims  broadened  for  the  purpose  of  covering 
that  which  is  presumed  to  have  been  once 
abandoned  to  tbe  public.  AU  that  has  ever 
been  said  by  this  court  in  restraint  of  the  prac- 
tice of  reissuing  patents  applies  with  full  force 
to  this  case.  White  v.  Dunbar^l9  U.  S.  47 
[30:  803J;  Ives  v.  Sargent,  119  U.  S.  652r80: 
5441;  Dunham  v.  DennUon  ISfg,  Co.  154  U.  8. 
108  [88:  924]. 

A  further  question  arises  whether,  where  a 
patent  has  been  surrendered  and  reissued,  and 
such  reissue  is  held  to  be  void,  the  patentee 
may  proceed  upon  his  original  patent.  In 
other  words,  whether  the  surrender  iB  good, 
though  the  reissue  be  void.  As  the  law  stood 
untiri870,  it  was  held  in  Moffltty.  Oarr,  66  U. 
8. 1  Black,  278  [17: 207J,  that  the  surrender  of 
a  patent  under  the  act  of  1836,  was  a  legal  can- 
cellation of  it;  that  no  right  could  afterward 
be  asserted  upon  it;  and  even  that  suits  pend- 
ing for  an  infringement  of  such  patent  fell 
with  its  surrender,  because  the  foundation 
upon  which  they  were  commenced  no  longer 
existed.  See  also  Beedy  v.  Scott,  90  U.  S.  28 
Wall.  852,  864  [28:  109, 110]. 

By  tbe  Act  of  July  8, 1870  (Rev.  Stat  ft 
4916)  it  was  declared  that  the  surrender  shall 
take  effect  upon  the  issue  of  the  amended 
patent;  but  it  was  intimated  in  Peck  v.  Colline, 
108  U.  8. 660  [26:  612],  tbat  tbe  effect  of  an  ad- 
verse decision  on  the  title  of  a  patentee  to  the 
invention  would  be  as  fatal  to  the  original 
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letters  as  to  bis  right  to  a  reissue.  In  deliver- 
ing the  opiuion  of  the  court,  Mr,  Jvstice  Brad- 
ley observed  that  "since  tbe  decision  of  tbis 
case"  {Moffiti  v.  Garr,  mpra)  "it  bas  been  uni- 
formly beid  tbat  if  a  reissue  is  granted,  tbe 
patentee  bas  no  rights  except  such  as  grow  out 
of  tbe  reissued  patent.  He  bas  none  under 
the  original.  Tbat  is  extinguished.  .  '.  . 
874]*  No  damages  can  be  recovered  for  any 
acts  of  infringement  committed  prior  to  the  re 
issue.  ...  It  seems  to  us  equally  clear,  that 
as  tbe  law  ttood  when  that  decision  was  made, 
.  .  .  a  patent  surrendered  for  reissue  was 
canceled  in  law  as  weU  when  tbe  application 
was  rejected,  as  when  it  was  granted.  Tbe 
patentee  was  in  tbe  same  situation  as  he  would 
nave  been  if  bis  original  application  for  a 
patent  had  been  rejected.  .  .  .  Surrender 
of  tbe  patent  was  an  abandonment  of  it,  and 
tbe  applicant  for  reissue  toolc  upon  himself  the 
risk  of  getting  a  reissue  or  of  losing  all.  A 
failute  upon  the  merits,  in  a  contest  with  other 
claimants,  only  gave  additional  force  to  the  le- 
gal effect  of  tbe  surrender." 

In  MeMurray  v.  Mallorp,  111  IT.  8.  97  [28: 
865],  it  was  held  that  tbe  patentee,  who  nad 
surrendered  his  patent  and  taken  reissued  let- 
ters on  a  new  specification  and  for  new  claims, 
could  not  abandon  the  reissue  and  resume  the 
original  patent  by  m  disclaimer.  "Tbis."  said 
Mr,  Jubtice  Woods,  "could  be  done  only,  if  it 
could  be  done  at  all,  by  surrender  of  tbe  reis- 
sued patent  and  the  grant  of  another  reissue." 
See  also  Qage  ▼.  Herring,  107  U.  8.  640  [27: 
60n. 

But,  eveo  If  the  patentee  were  able  to  fall 
back  upon  tbe  original  patent,  counsel  for  the 
appellant,  as  well  as  his  expert,  admits  tbat 
tbe  combination  described  in  the  first  claim  of 
such  patent  was  anticipated  by  certain  patents 
to  Brinsmead  and  Bryan,  and  tbat  described  in 
the  second  claim  was  also  anticipated,  by  a 
patent  to  one  Nimbs.  Assuming  this  to  be  so, 
It  was  clearly  incompetent  for  the  patentee  to 
abandon  these  claims  in  toto  and  reconstruct 
his  patent  upon  a  different  theory,  in  order  to 
make  it  salable,  or  to  bold  as  infringers  other 
manufacturers  who.  In  the  meantime,  had  en* 
teied  tbe   field,    relying   upon   his  original 

Eatent  as   representing   what  he    claimed  to 
ave  invented  and  to  be  his  own. 
The  decree  nf  the  court  bcloto  i$,  therefore, 
e^fflrmed. 


375]  BENJAMIN  RICH  bt  al.,  Appte,, 

«. 

TAMLIN   BRAXTON,  Mary  E.  hU  wife, 
late  Mary  E.  Caperton  bt  al. 

(See  S.  a  Beporter*s  ed.  875-407.) 

Tax  eale,  token  toid — heirs,  redemption  by — 
title  qf  grantees — equity  jurisdiction, 

\,  Lands  in  West  YirRiola  which  are  the  property 
of  the  state  under  a  sale  for  taxes  aod  are  held 
by  it  subject  to  redemption,  cannot  be  asseflsed 


nor  sold  for  taxes  due  the  state,  and  ancta  an  as- 
sessment and  sale  is  void  and  pastes  no  ri^ta  to 
the  purchaser. 

2.  No  title  can  be  derived  from  a  sale  for 
land  of  the  state  of  wbich  oo  survey 
Hied  in  the  land  office  nor  any  grant  ever 
and  which  was  never  cbanred  with  tax«»  on  tli* 
land  books  of  the  state. 

3.  The  heirs  of  the  former  owner  have  tbe  sbibv 
prlvile^  ffiven  to  the  ancestor  of  redemptioo  of 
land  sold  for  taxes  at  any  time  before  tbe  i 
the  land  by  the  school  oommietioner 
West  Virgrioia  Aotof  Kov.  Ifl,  l«l. 

4.  Grantees  under  void  tax  decide,  onder 
continuous  possession  has  not  been  had,  do 
have  title  to  the  lands  ^  reffuiariy  derived**  f  i 
or  under  a  grant  from  the  state,  or  wbicb 
in  them  under  Article  18  of  tbe  West  Virvmta 
ConstitutiOD. 


fi.  Deeds  given  oo  sales  for  taxes  made  by 
prima  facie  evidence  of  title  in  the  grantees 
named  to  them,  if  valid  on  their  face,  coo^ltncp 
a  cloud  upon  that  title,  to  remove  which  tbe  aid 
of  a  court  of  equity  may  be  rightfully  invoked. 

[No.  17.1 

Argued  Nod.  16, 17, 1894,  Ikeided  Ma^  6, 189$, 

APPEAL  from  a  decree  of  tbe  Circait  Cooxt 
of  tbe  United  States  for  tbe  District  of 
West  Virginia,  in  a  suit  brought  by  TamliB 
Braxton  et  al,.  plaintiffs  aeainst  Benjamia 
Rich  et  al,,  defendants,  setting  aside  oertaia 
deeds  under  which  tbe  defendants  claim  title 
to  lands  in  West  Virginia,  as  inopermtiTr, 
fraudulent  and  void,  and  as  doads  upo» 
plaintiff^'  title.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  F.Keaior,  John  A.  Hvtck- 
Inson  and  ^.  Morris  Wain  for  appellaola. 

Messrs.  James  H«  Feryuaoa  aad  W. 
MoUohan  for  appelh 


Mr.  Justice  Harlaa  deliverod  the  opUoa 
of  the  court: 

The  appellees,  who  were  the  plalotilli  be- 
low, are  the  children  and  heirs  at  Uw  of  Alka 
T.  Caperton,  who,  tbe  bill  alleged,  was  acted 
and  possessed  at  the  time  of  hla  death  of  aa 
estate  in  fee  in  yarious  trmcta  of  land  ia  W«t 
Virginia  which  are  fully  demibed  ia  the 
pleadings. 

The  appellants,  who  were  defeodaata  bciow, 
assert  ownership  of  tbe  same  lands. 

The  object  of  the  present  suit—which  wee 
removed  from  one  of  the  courts  of  Weat  Vlr 
ginia — was  to  obtain  a  decree  annul  1  lag  the 
the  deeds  under  which  tbe  defeadaata  cUm 
title,  and  thereby  remove  the  doud  created  by 
them  on  tbe  title  of  the  plaintiffs.  By  the  fta^ 
decree  those  deeds  were  set  aside  as  iaofwra 
tive,  fraudul<  at.  and  Toid,  aad  as  dooda  apoa 
the  plaintiffs  title.  *'so  far  as  they  aad  cacbef 
them  overlap  auu  include  anv  of  tbe  kads  ef 
tbe  said  plaintiffs  as  laid  down  aad  sbowa 
upon  the  map  filed  with  tbe  papers  of  this 
cause,  marken  'Map  of  tbe  lands  in  tlie  sait  of 
Caperton *s  Heirs  e.  Rich  and  oibera. 
Map.' 


*  u 


V<yru.—As  to  sate  of  lands  for  taxes:  strict  com- 
pliance with  statute  necessary,  see  note  to  Williams 
▼.  Peyton,  iz  618. 

As  to  when  taxesineoaUy  assessed  can  Z>e  recovered 
baeh^  see  note  to  Brskine  v.  Van  Arsdale,  SI:  68. 
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As  to  direct  (ores,  see  note  to  Sobdey  v.  B»«« 

23:99. 

As  to  when  aninjunetion  to  rcelraim  tbe 
of  a  tax  tcill  he  araiited,see  note  to  Dows  v. 
aO:  6S. 


18M. 


Rich  y.  Bbaxtoh. 
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378]*  Attention  will  first  be  directed  to  the  title 
Bs^ncd  by  the  plaintiffs.  They  derive  titliB 
from  numerous  patents  and  deeds,  as  follows: 

1.  A  patent  from  the  Commonwealth  of 
Virginia,  dated  March  25tb,  1795.  to  Robert 
Morris  for  153,900  acres  of  land  in  the  county 
of  Greenbrier;  a  deed  from  Robert  Morris  and 
wife,  dated  March  IStb,  1797,  conveyiog  to 
William  Crammond  several  tracts,  including 
the  above  tract  of  153,900  acres;  a  deed  from 
William  Crammond  and  wife,  dated  October 
28th,  1814,  to  Thomas  Astlev,  covering  all  the 
above  lands  conveyed  bv  Morris  and  wife  to 
William  Crammond;  a  deed  dated  December 
10th,  1840.  to  Henry  Crammond  from  Littleton 
Kirk  Patrick  and  wife  (the  latter  being  the  only 
heir  at  law  of  Thomas  Astley)  and  Sarah  Ast- 
ley,  the  widow  of  Thomas  Astley,  embracing 
the  lands  conveyed  by  the  deeds  from  Morris 
and  wife  and  William  Crammond;  a  deed  by 
Henry  Crammond  to  John  Williams,  dated 
December  21st,  1843.  conveying  to  the  latter 
the  tract  of  153.900  acres. 

2.  A  deed  to  Caperton  by  John  Williams 
and  wife,  dated  February  2l8t,  1850,  convey- 
ing to  the  grantee  77,104  acres  of  the  tract  of 
158  900  acres  named  in  the  Morris  patent. 
Caperton  sold  and  conveyed  a  part  of  the  land 
embraced  by  this  deed,  so  that,  at  his  death, 
he  claimed  to  own  only  41,171i  acres  of  the 
above  77,104  acres. 

8.  A  patent  from  the  commonwealth  of 
Virginia  to  Abner  Cloud,  assin^nee  of  Lewis 
Franklin,  dated  March  10th,  1790,  for  5000 
teres  in  Harrison  county,  on  the  waters  of 
Gaulej  river.  By  a  change  In  the  lines  of 
counties  this  tract  was  included  in  the  county 
of  Nicholas.  It  appears  from  the  official 
records  that  these  5000  acres  were  forfeited  to 
that  commonwealth  in  1842  for  the  failure  of 
the  owner  to  enter  them  upon  the  books  of  the 
commissioner,  and  for  non-payment  of  taxes. 
That  fact  being  regularly  reported  by  the  com- 
missioners of  delinquent  and  forfeited  lands  to 
the  Nicholas  county  circuit  superior  court, 
they  were  ordered  by  that  court  to  be  sold  in 
the  manner  and  upon  the  terms  prescribed  by 
law;  and  they  were  sold.  John  Williams  be- 
coming the  purchaser.  The  sale  having  been 
confirmed,  a  deed  was  made  to  Williams  June 
879]  20th,  1848,  by  the*  commissioner  of  de- 
linquent and  forfeited  lands  for  Nicholas  coun- 
ty. Subsequently,  February  21st,  1850.  Wil- 
liams and  wife  conveyed  to  Caperton  the  above 
5000  acres  as  well  as  various  other  tracts  that 
bad  been  sold  under  the  order  of  court  by  that 
officer  and  purchased  by  Williams. 

4.  A  patent  from  the  commonwealth  of  Vir- 
ginia to  A.  C.  and  D.  B.  Layne,  dated  Septem- 
ber 1st,  1851,  for  2738  acres  in  what  is  now 
Webster  county,  West  Virginia.  A,  C.  Layne 
and  wife,  by  deed  of  March  18th,  1856,  con- 
veyed their  interest  to  Douglas  B.  Layiiewho, 
with  his  wife,  by  deed  of  April  12th,  1859, 
oonv^ed  to  Caperton. 

6.  ratents  from  the  commonwealth  of  Vir- 
ginia to  Austin  HoUister,  one  dated  November 
l8t,  1855,  for  9330  acres,  and  the  other  dated 
February  1st,  1858,  for  5988  acres,  both  tra<!is 
being  in  Randolph  county.  By  deed  of  Feb- 
ruary 12ih,  1859,  Hoi  lister  and  wife  conveyed 
both  of  these  tracts  to  Caperton. 

It  appears  that  in  1881  the  children  and  heirs  I 
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at  law  of  Caperton — be  having  died  in  July, 
1876— presented  to  the  circuit  court  of  Weo- 
ster  county.  West  Virginia,  a, petition  asking 
that  they  l>e  allowed  to  redeem  from  forfeit uro 
and  sale  the  above  tracts  of  9830.  5938.  5000, 
and  2738  acres,  as  well  as  a  tract  of  500  acres, 
all  assessed  in  the  name  of  Caperton.  The 
petition  stated  that  there  were  no  persons  in 
condition  to  take  the  benefit  of  the  forfeiture 
of  those  lands  or  any  part  of  them  under  the 
provisions  of  section  three  of  article  thirteen 
of  the  constitution  of  the  state,  and  that  they 
were  entitled  to  redeem  the  same  in  the  man- 
ner provided  bv  the  thirteenth  section  of  the 
act  of  the  legislature  of  West  Virginia  (Acts 
W.  Va.  1872-73.  p.  455,  chap.  184)  providing 
lor  the  sale  of  escheated,  forfeited,  and  unap- 
propriated lands  for  the  benefit  of  the  school 
fund. 

The  section  of  article  thirteen  of  the  consti- 
tution of  West  Virginia  to  which  reference 
was  made  in  that  petition  is  in  these  words: 

"3.  All  title  to  lands  in  this  state  heretofore 
forfeited.or  treated  as  forfeited,  waste.andunap- 
propr!atod,or  escheated  to  the  state  of  Virginia^ 
or  this  state,  or  purchased  by  either  of  said 
states  at  sales  made  for  the  nonpayment  of  taxes 
and  become  irredeemable. or  hereafter  forfeited, 
or  treated  as  forfeited,*  or  escheated  [38<> 
to  this  state,  or  purchased  by  it  and  become 
irredeemable,  not  redeemed,  released,  or  other- 
wise  disposed  of,  vested  and  remaining  in  thi» 
state,  shall  be,  and  is  hereby  transferred  to, 
and  vested  in  any  person  (other  than  those  for 
whose  default  the  same  may  have  been  for- 
feited or  return^  delinquent,  their  heirs  or 
devisees)  for  so  much  thereof  as  such  persoa 
has,  or  shall  have  had  actual  continuous  pos- 
session of,  under  color  or  claim  of  title  for  ten 
years,  and  who,  or   those  under  whom   he 
claims,  shall  have  paid  the  si  ate  taxes  thereon 
for  any  five  years  during  such  possession ;  if 
there  be  no  such  person,  then  to  any  persoD 
(other  than  those  for  whose  default  the  same 
may  have  been  forfeited,  or  returned  delin- 
quent, their  heirs  or  devisees)  for  so  much  of 
said  land  as  such  person  shall  have  title  or 
claim  to.  regularly  derived,  mediately  orimme* 
diately  from,  or  under  a  grant  from  the  com- 
monwealth of  Virginia,    or  this  state,    not 
forfeited,  whicli  but  for  the  title  forfeited 
would   be  valid,  and  who,  or  those  under 
whom  he  claims  has,  or  shall  have  paid  state 
taxes  charged  or  chargeable  thereon  for  five 
successive  vears,  after  the  year  1865,  or  from 
the  date  of  the  grant,  if  it  shall  have  issued 
since  that  vear;  or  if  there  be  no  such  person, 
as  aforesaid,  then  to  any  person  (other  than 
those  for  whose  default  the  same  may  have 
been  forfeited,  or  returned  delinquent,  their 
heirs  or  devisees)  for  so  much  of  said  lands  as 
such  person  shall  have  had  claim  to  and  actual 
continuous  possession  of.  under  color  of  title 
for  any  five  successive  years  after  the  year 
1865,  and  have  paid  all  state  taxes  charged 
or  chargeable  thereon  for  said  period." 

The  statute  referred  to  was  that  of  Novem- 
ber 18th,  1873,  entitled  "An  Act  to  provide 
for  the  sale  of  escheated,  forfeited,  and  unap- 
propriated land  for  the  benefit  of  the  school 
fund." 

By  that  statute  the  former  owner  of  lands, 
the  title  to  which  was  in  the  state  by  forfeiture 
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or  purchase,  and  which  were  ordered  to  he 
•old  by  the  proper  circuit  court  for  the  beoeflt 
9f  the  school  fund,  was  allowed,  upon  proof  of 
title  superior  to  that  asserted  by  any  other  claim- 
ant, to  receive  the  excess  over  the  taxes  charged 
381]  and  chargeable  thereon,  *with  interest 
at  twelve  per  cent — such  exhibition  and  proof 
of  title  being  made  within  two  years  after  sale 
under  the  order  of  court.  The  former  owner, 
or  any  creditor  of  such  owner  having  a  lien 
on  the  land,  was  also  permitted,  at  any  time 
before  sale,  to  pay  into  court,  with  its  con- 
sent, all  costs,  taxes,  and  interest  due  the  state, 
and  obtain  an  order  releasing  all  former  taxes 
on  the  land  and  suspending  the  sale  thereof — 
such  payment,  however,  not  to  affect  or  impair 
the  title  to  any  portion  of  such  lands  trans- 
ferred to  and  vested  in  any  person  in  virtue  of 
section  three  of  article  thirteen  of  the  state 
constitution.  Acts  of  W.  Ya.  1871^78,  pp.  449, 
454.  455. 

The  commissioner  of  school  lands,  whose 
duty  it  was  to  ascertain  the  quantity  of  land  in 
his  county  subject  to  sale  under  the  above  stat- 
ute (§^  1,  2)  reported  to  the  proper  circuit 
court  that  the  taxes  and  interest  charged  and 
chargeable  against  the  tracts  of  9380,  5938, 
5000,  and  27&  acres,  claimed  bv  the  heirs  at 
law  of  Caperton,  amounted  to  $1785.82,  and 
aiTHinst  the  tract  of  500  acres,  the  sum  of 
$  1 8. 69.  The  prayer  of  the  petition  was  granted. 
The  final  order  of  the  court  contained  these 
provisions:  "The  petitioners  have  exhibited 
to  the  court  their  title  papers,  showing  that 
they  have  title  to  each  of  th^ve  several  tracts 
of  land  mentioned  in  tlreir  petition  and 
amended  petition  aforesaid,  regularly  derived 
from  the  commonwealth  of  Virginia,  and  the 
•aurt,  bein^  of  opinion  that  the  petitioners 
kave  a  good  and  valid  title  to  said  lands,  and 
it  not  appearing  that  there  is  ^ny  person  in 
condition  to  take  the  benefit  of  the  forfeiture 
thereof,  doth  consent  and  order  that  peti- 
tioners may  redeem  said  lands  from  forfeiture. 
And  thereupon  petitioners,  with  the  consent  of 
the  court,  paid  into  court  to  the  hands  of  the 
said  Duffy,  commissioners  of  school  lands, 
$1804.51,  being  the  amount  of  taxes  and  in- 
terest due  on  said  lands  at  this  date,  and  $4.50 
costs  of  this  proceeding.  It  is  therefore  ad- 
judged, ordered  and  decreed  that  said  several 
tracU  of  2788,  5000,  9830.  5938,  and  500  acres 
of  land  have  been  redeemed,  and  that  they  be 
and  itand  releated  from  said  forfeUnre  ana  ex- 
onerated and  reUanedfrom  all  other  former  taxe$ 
882]  and  damages^  if  any  such  there  be,*  and 
DO  sale  thereof  shall  be  made  on  account  thereof, 
and  said  several  tracts  of  lands  are  hereby  rein- 
etated  and  directed  to  be  entered  and  charged 
on  the  land  books  of  said  county  of  Webster, 
commencing  with  the  year  1881,  in  the  names 
ef  the  heirs  at  law  qf  said  AUen  T.  Caperton 
deceased." 

In  the  circuit  court  of  Nicholas  county  there 
were  similar  proceedings  in  1881  for  the  re- 
demptiou  from  forfeiture  and  sale  for  nonpay- 
ment of  taxes  of  the  tract  of  41,171^  acres  and 
otiier  tracts  standing  in  the  name  of  Caperton. 
The  back  taxes,  with  interest,  char^ted  and 
chargeable  upon  those  lands,  were  adjudged 
to  be  $3100.87.  That  amount  was  paid  by  the 
heirs  of  Caperton,  and  it  was  adjudged  that 
these  tracts  "be  and  are  released  from  such 
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forfeiture  and  exonrrntcd  and  released  from 
all  other  former  taxes  and  damages,  if  anv 
such  there  be,  and  no  sale  thereof  shall  be 
made  on  account  thcTeof,  and  the  said  severnl 
tracts  of  land  are  each  hereby  reinstated  iu  all 
respects  as  if  no  such  forfeiture  hud  occurred, 
and  the  assessor  of  Nicholas  county  is  ordered 
and  directed  to  enter  said  lands  in  separate 
tracts  on  tlie  land  books  for  said  county  for 
the  year  1881  in  the  name  of  AUen  T,  Caperton*e 
estate  and  charge  the  same  with  taxes  com- 
mencing  with  the  year  1881.  aU  prior  taxee, 
including  the  year  1880,  hating  been  paid  as 
aforesaid" 

The  court  below,  in  the  present  case,  after 
observing  that  Caperton's  title  was  regularly 
deducible  from  the  commonwealth  of  Virginia, 
and  that  all  the  lands  in  controversy  were  duly 
entered  in  his  name  on  the  land  books  of  the 
proper  counties,  and  that  the  taxes  charged 
thereon  were  all  paid  by  him  up  to  and  in- 
cluding the  year  1878,  thus  correctly  summa- 
rized Uie  plaintiffs'  proofs  as  to  possessioo: 
"As  to  the  possession  of  these  lands  by  said 
Caperton,  the  evidence  shears  that  as  early  as 
the  month  of  April,  1865,  one  Solomon  Taylor 
was  in  the  actual  possession  and  occupation  of 
a  part  of  the  lands  then  owned  by  Caperton, 
as  his  tenant,  and  claiming  his  possession  and 
occupation  thereof  as  the  tenant  of  Caperton. 
The  lands  so  possessed  and  occupied  by  him 
were  a  part  of  the  said  Robert  Morris  tract  pur- 
chased by  Caperton,  as  above  referred  to.  Hia 
improvements  thereon  consisted  of  a*log[383 
cabin,  in  which  he  lived,  and  a  few  acres  of 
land  enclosed,  cleared  and  cultivated  by  him, 
and  had  the  appearance  of  being  old.  He  re- 
mained on  this  land  as  tenant  of  Caperton  until 
the  year  1869,  when  he  purchased  from  Ca- 
perton some  800  acres  of  the  land  formerly 
belonging  to  Morris,  which  embraced  his  said 
improvements.  About  the  same  time,  in  the 
spring  of  1865,  when  Taylor  was  found  ia 
possession  of  said  land ,  a  man  by  the  name  of 
Thompson  was  on  the  lands  acting  as  the  agent 
of  Caperton,  location  and  surveying  them,  and 
exercising  supervision  over  them.  In  the 
spring  of  1868  Caperton  put  Samuel  Hinkle  oo 
that  part  of  his  said  lands  which  were  formerly 
a  part  of  the  Robert  Morris  tract,  as  hit  tenant 
and  agent,  and  gave  him  the  general  charge  of 
Uie  whole  of  the  lands  then  owned  by  him  aa 
above  stated,  with  instructions  to  protect  the 
timber  thereon  from  waste  and  destruction, 
and  to  prevent  Equatters  from  settling  upoa 
them.  Hinkle  remained  there  as  such  tenant 
and  agent  of  Caperton  until  the  month  of 
June,  1876,  when  Caperton  died,  and  from 
that  time  to  the  institution  of  this  suit  he  re- 
mained on  said  lands  as  the  tenant  of  the 
plaintiffs.  On  the  8th  day  of  July,  1874« 
George  M.  Sawyer,  as  the  agent  of  Caperton, 
leased  a  portion  of  the  land  in  controversy, 
lying  on  Williams  river,  to  Mark  Hammona, 
being  the  place  where  a  man  by  the  name  of 
Mullen  had  once  lived  as  a  squatter,  who  took 
possession  of  the  land  under  his  lease,  Uving 
there  until  he  assigned  it  to  M.  J.  Stiltner  oa 
the  14th  day  of  May.  1875.  and  on  the  21st  of 
September,  1876,  Stiltner  assigned  one  half  of 
his  leased  premises  to  R  C.  Clevenger,  who 
entered  upon  the  land,  holding  posMssion  of 
the  same  until  the  spring  of  1877,  when  he  and 
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StUtner  sold  their  tenaocv  to  Peter  Hammbns, 
who  took  possession  of  the  premises  under 
them.  The  leased  premises  were  afterwards 
occupied  by  Jesse  Hammons,  who  derived  his 
right  from  Peter  Hammons,  and  he  sold  his 
right  to  John  Lee,  who  entered  upon  the  leased 
premises.  All  of  these  persons  In  law  were 
the  tenants  of  the  plaintiffs,  and  of  those 
under  wbom  they  claimed.  It  will  be  perceived 
that  the  constructive  possession  of  the  lands  in 
controversy,  under  the  proofs  in  this  cause,  in 
384]  the  absence  of  an  actual,  'adverse 
possession ,  which  does  not  appear,  was  with 
the  said  Caperton  up  to  the  time  that  Taylor 
became  his  tenant  of  the  lands  mentioned 
above,  and  that  the  said  Caperton  had  the  ac- 
tual possession  of  all  of  his  sidd  lands,  at  least 
from  the  month  of  April.  1865,  to  the  time  of 
his  death,  unless  that  possession  was  disturbed 
by  the  operations  of  the  defendant,  Rich, 
which  commenced  on  the  10th  day  of  May, 
1872,  by  his  lease  to  Mullens."  Braxton  v. 
Bieh,  47  Fed.  Rep.  178. 

In  considering  the  question  of  the  possession 
of  the  various  tracts  of  land  claimed  by  the 
plaintiffs,  as  heirs  at  law  of  Caperton,  tlie 
court  below  proceeded  upon  the  ground  that 
the  surveys  being  coterminous  all  the  tracts 
should  be  regarded  as  one  tract.     "Upon  the 
question  of  adversarv  possession,"  the  supreme 
court  of  appeals  of  Virginia  Raid  in  Overton  v. 
Davisson,  1  Gratt.  211,  214,  48  Am.  Dec.  544, 
**it  is  immaterial  whether  the  land  in  contro- 
versy be  embraced  by  one,  or  several  cotermi- 
nous grants  of  the  older  patentee;  or  one  or 
several  coterminous  grants  of  the  younger  pat- 
entee: in  either  case,  the  lands  granted  to  the 
same  person  by  several  patents,  must  be  re- 
garded as  forming  one  entire  tract."    Tbe'same 
principle  was  announced  in  Ewing  v.  Burnet, 
86  U.  S.  11  Pet.  41,  53  [9:  624,  629],  and  in 
Simmons  Creek  Coal  Co.  v.  Doran,  142  IT.  8. 
417,  443  [85:  1063.  1078]. 

This  is  substantially  the  case  made  by  the 
plaintiffs.  It  would  seem  to  be  sufficient  to 
sustain  their  claim  to  ownership  of  these  lands, 
unless  it  has  been  overthrown  by  the  evidence 
adduced  by  the  defendants. 

We  proceed  to  examine  the  case  made  bv 
the  defendants,  and  the  grounds  upon  which 
they  assail  the  title  of  the  plaintiffs.  Certain 
tax  deeds,  under  which  the  defendants  claim, 
embrace  the  lands  in  dispute.  The  circum- 
stances  under  which  they  were  executed  will 
now  be  stated. 

John  B.  Sbreve,  a  surveyor  by  occupation, 
had  in  his  possession  what  he  claimed  was  the 
original  record  of  numerous  surveys  of  lands 
in  Randolph  county,  Virginia,  made  prior  to 
the  beginning  of  the  present  century.  These 
lands  were  afterwards  embraced  in  the  present 
counties  of  Nicholas  and  Webster,  West  Vir- 
ginia. He  was  well  acouainted  with  the  lines 
and  corners  of  these  old,  and,  as  the  evidence 
385]clearly  ^establishes,  long  abandoned  sur- 
veys. He  was  probably  the  only  person, living  at 
the  time  of  the  transactions  to  be  presently  re- 
ferred to,  who  could  identify  those  corners  and 
surveys.  He  conceived  the  idea  of  having 
the  lands  supposed  to  be  within  those  aban- 
doned surveys  put  on  the  assessor's  book  and 
•old  for  nonpayment  of  taxes — the  lands  to  be 
purchased  by  those  who  should  employ  him 
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to  identify  and  mark  the  lines  of  the  original 
surveys. 

In  execution  of  this  plan,  but  without  any 
authority  whatever  in  the  premises  from  any 
one  interested  in  the  lands,  Sbreve,  in  1868, 
addressed  to  the  assessor  of  Webster  county^ 
West  Virginia,  a  communication  describing 
various  tracts  of  laud,  aggregating  nearly 
700,000  acres,  and  directing  him  to  put  them 
all  on  the  commissioner's  books  for  purposes 
of  taxation.  Among  those  tracts  he  named 
the  following: 

1.  "One  tract  in  the  name  of  William 
McClary,  containing  100,000  acres,"  lying  "on 
Gauley  and  Williams  rivers  at  the  lower  end 
of  the  county,"  Hally  township.  It  does  not 
appear  that  any  one  by  the  name  of  McClary 
ever  had  title  to  a  tract  of  100.000  acres  by 
patent  or  otherwise,  or  that  any  such  tract  was 
ever  surveyed  by  or  ioi  any  person  of  that 
name.  It  does  appear  that  a  patent,  dated 
January  21st,  1796.  which  was  subsequent  to 
the  date  of  the  Morris  patent,  was  issued  to 
William  McCreery. 

2.  "One  tract  in  the  name  of  €leorge  Mes- 
singburg,  containing  12,500  acres  ...  on 
Gauley.  at  the  upper  end  of  the  county,  Fort 
Lick  township.  The  survey  for  this  land 
was  made  in  1795,  but  no  patent  ever  issued 
to  Messingburg  or  to  any  assignee.  In  other 
documents  the  name  of  this  person  is  given  as 
Messintrbird. 

3.  "Fifty-three  tracts  in  the  name  of  Henry 
Banks,  containing  58,500  acres  .  .  .  laid  off 
in  53  lots,  the  most  lies  east  of  Addison.  Elk 
and  Gauley,  Fort  Lick  township."  In  1787 
Banks  made  fifty-three  surveys,  aggregating 
58.500  acres  of  land,  of  which  only  forty  three 
were  filed  for  patents.  Of  the  surveys  so  filed, 
patents  were  issued  for  only  nine,  each  cover- 
ing one  thousand  acres.  But  those  patents  do 
not  embrace  any  of  the  lands  here  in  dinpnte. 

*4  "One  tract  in  the  name  of  James  [386 
Welch,  containing  103  acres  in  Fort  Lick 
township." 

To  the  paper  sent  by  Shreve  to  the  assessor 
was  appended  this  memorandum:  "Please 
place  the  following  tracts  on  the  books  and 
them  men  will  call  on  you  and  settle  your  fees 
liberally  as  my  son  told  you.  These  lands  in 
Webster  county  is  covered  sometimes  three 

deep.    If  the  owners  choose  to  put  them 

on  the  books  at  five  cents  per  acre  it  will 
amount  to  thousands  of  dollars  to  the  county 
as  well  as  the  state.  As  my  son  told  you,  you 
will  be  attended  to.  J.  B.  Shreve.  P.  b. — 
Leave  with  Mr.  Sawyer  what  you  have  put 
them  down  at,  so  that  I  can  write  to  those  men 
what  it  is,  etc.  The  rest  livesin  Pennsylvania." 

"Those  men,"  referred  to  in  this  postscript, 
were  doubtless  the  persons  residing  out  of  the 
state,  with  whom  Sbreve  made  the  first  arrange- 
ment for  putting  on  the  assessor's  books  lands 
to  be  sold  and  which  would  be  purchased  by 
them  at  tax  sales.  But  the  arrangement  with 
those  persons  seems  to  have  been  abandoned 
by  them  for  some  reason,  and  a  different  one 
was  made  with  others.  The  latter  arrange- 
ment is  fully  disclosed  in  the  testimony,  par- 
ticularly in  the  depositions  of  Albert  Owen  and 
Benjamin  Rich. 

Albert  Owen  describes  himself  as  a  resident 
of  Pennsylvania  and  a  gentleman  of  leisure, 
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who  sometimes  bought  and  sold  real  estate.  It 
appears  from  his  deposition  that  he  had  heard, 
in  casual  conversations,  of  a  sale  to  be  made 
in  West  Virginia  in  the  autumn  of  1869  of 
largre  bodies  of  land  for  delinquent  taxes. 
And  in  May  of  that  year  he  went  to  West  Vir- 
ginia and  met  John  B.  Shreve  at  the  latter's 
residence  in  Upshur  county.  Shreve  exhib- 
ited to  him  a  large  folio  booK  of  land  surveys 
made  between  the  vears  1780  and  1795,  and 
purporting  to  have  been  the  work  of  Edward 
Jackson,  a  county  survevor.  and  his  assistants 
or  deputies.  From  theu*  aniiquttted  appear- 
ance they  seemed  to  be  the  original  book  of 
surveys.  Shreve  claimed  to  have  been  shown 
by  Jackson  and  his  successors  the  original  cor- 
ners and  landmarks  of  most  of  the  surveys.  The 
result  of  the  meeting  between  Owen  and  Shreve 
was  a  written  agreement  by  which  the  latter 
d87]undertook  *to  assist  the  former  in  becom- 
ing familiar  with  the  surveys  prior  to  the  pro- 
posed sale  for  taxes,  and  Owen  agreed  to  pay 
Shreve  $2000  for  each  one  hundred  thousand 
acres  properly  surveyed  and  identified  by  him, 
and  purchased  by  Owen.  Having  mnde  the 
above  arrangement,  Owen  returned  to  his  resi- 
dence in  Peun^'ylvania,  and  being  without  any 
monev  of  his  own  proposed  to  some  of  his 
friends  that  if  they  would  "find  the  expense 
money"  he  would  attend  the  sale,  make  such 
purchases  as  he  deemed  advisable,  and  divide 
the  profits  with  them.  He  made  an  arrange- 
ment with  several  persons,  among  whom  was 
the  present  appellant,  Benjamin  Rich,  that 
upon  being  furnished  by  them  with  one  thou- 
sand dollars,  he  would  attend  the  sale,  and  de- 
liver to  them  one  half  the  proceeds  of  lands 
that  should  be  purchased  wi*h  the  money  sup- 

Slied  by  them.  But  the  parties  with  whom 
wen  made  this  arrangement,  except  Rich, 
withdrew  from  it  early  in  September,  1869. 
Owen  testified:  "I  think,  about  the  dOth  of 
September  I  went  to  Unionville  to  see  these 
parties  and  see  if  they  would  carry  out  Uie 
arrangement  that  had  been  made.  ^Sach  one 
would  refer  me  to  another,  and  they  declined 
to  furnish  the  money  or  to  go  with  me  except 
Benjamin  Rich,  who  said  if  he  could  get  reaoy 
and  could  raise  some  money,  which  he  thought 
he  could  do.  bo  would  go  with  me  and  see 
what  there  was  in  the  project  I  then  said  to 
Rich,  'If  you  will  make  an  effort,  raise  the 
money,  go  with  me,  and  carry  out  your  part 
of  the  contract.  I  wUl  leave  it  optional  with 
you  after  the  sale  to  withdraw.  I  will  refund 
your  money  and  pay  your  expenses  on  the 
trip.'  Rich  said  he  would  make  the  effort, 
bat  the  time  was  short,  but  he  thought  he 
would  go.  Our  time  was  limited  in  which  to 
make  the  trip,  but  Rich  met  me  at  the  train, 
and  we  proceeded  to  West  Virginia  and  to 
Webster  Courthouse.  We  arrived  there  one 
or  two  days  prior  to  the  sale.  Rich  was  pres- 
ent John  B.  Shreve  was  present.  Granville 
P.  Shreve  wns  present.  Laud  agents  and  law- 
yers  from  many  of  the  surrounding  counties 
were  present.  The  sale  was  had  and  was  some- 
what animated.  I  purchased  a  long  list  of 
tracts  of  land,  large  and  small,  bidding  at  ran- 
dom .  .  .  The  amount  paid  by  me.  as  re- 
3881ceipted  in  this  list  *isone  hundred  and 
ri fly  four  dollars  and  fifty-four  cents  ($154.54). 
Benjuniiu  Rich  and  myself  returned  home  to- 
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gether.  and  on  our  way,  between  Buckhanaoa 
and  Clarksburg.  I  asked  Rich  which  option  he 
would  lake,  his  interest  in  the  land  or  hii 
monev  and  expenses  refunded.  He  aaki  be 
would  take  his  interest  in  the  land.  I  tbea 
said  to  Rich,  *If  you  are  not  satisfied  I  will 
refund  your  money,  pay  your  expenses,  and 
give  you  ten  dollars  per  dav  for  the  time  you 
have  lost.'  Rich  replied,  *If  you  will  give  me 
two  thousand  dollars  I  will  step  out'  That 
was  understood  lo  end  the  option,  as  it  rrallj 
did,  and  it  was  settled  that  he  was  to  take  hii 
interest  in  the  land." 

The  circumstances  under  which  the  appel* 
lant  Rich  became  connected  with  these  tnuu* 
actions  were  thus  detailed  by  himself  in  a  suit 
brought  against  him  by  Shreve:  **I  am  ths 
defendant  in  the  above  stated  suit  and  midt 
at  Unionville,  Center  county  and  state  of  Peon* 
sylvania.  I  first  met  John  B.  Shreve.  the 
plaintiff  in  the  above  stated  caiige.  on  tSeptem- 
ber  — ,  18C9.  at  Buckhannon.  W.  Va.  Albert 
Owen,  of  Phillipsburg,  Penna.,  introduced  me 
to  him.  Owen  had  met  Shreve  some  mootba 
before,  and,  as  they  both  said,  had  been  exam- 
ining and  surveying  lands  to  be  sold  that  faU 
for  taxes.  Shreve  represented  to  me  that  ha 
knew  the  beginning  comers  and  lines  of  aer* 
eral  large  tracts  of  land  that  were  to  be  sold 
in  Webster  county.  West  Virginia,  that  montk; 
that  he  had  the  original  plats  and  fldd-noias 
of  Edward  Jackson,  the  surveyor  who  nmda 
these  surveys;  that  these  comers  and  lines  hsd 
been  shown  to  him  by  Henry  Jackson,  he  said, 
second  surveyor  of  Riandolph  county,  who  wm 
along  with  Edward  Jackson  when  tbey  wen 
made.  Shreve  said  that  Henry  Jacksoo  was 
the  second  surveyor  of  Randolph  county,  aad 
that  he,  Shreve,  was  deputy  surveyor  under 
him,  and  that  he  had  nearly  all  of  Henry  Jack- 
son's field-notes,  and  that  he  was  the  oolr  maa 
living  that  could  show  these  comen  and  Kimi 
to  identify  these  surveys.  He  atoo  said  that 
he  had  had  the  titles  to  these  seTefml  tracts  ex- 
amined by  one  of  the  best  land  lawyen  ia  Um 
state  (did  not  give  his  name)  that  he  wonM  show 
these  comers  and  lines  of  these  lands  to  tke 
counW  surveyor  *sufl9cient  to  identify  (889 
any  of  these  tracts  and  assist  him  or  them  in  fit- 
ting deeds  and  surveying  the  tracts  oi  kad  ft 
the  party  buying  them  would  agree  to  pay  bim 
two  cents  per  acre  bonus.  Owen  bad  called 
my  attention  to  these  land  tidee  aonie  moolhi 
before  this  and  showed  me  a  letter  from  Joba 
B.  Shreve  about  the  same  as  I  have  staled 
above.  This  letter  and  Owen's  statement  m 
to  the  lands,  quality,  and  quantltr  of  timber, 
coal,  etc.,  induced  me  to  go  to  West  Virgiaia 
at  the  time  I  did.  .  .  .  Then  Shreve.  bein;  m 
positive  al>out  his  ability  and  willinf:ocM  is 
identify  these,  lands,  I  agreed  to  boy  one  tract, 
known  as  *Col.  Wm.  McClary,*  100.000  acm; 
to  pay  $2000  when  I  got  the  deed;  comen  sa4 
lines  sufficient  to  identify  it  shown  to  me  or 
county  surveyor.  I  agreed  to  pay  this  ive 
thousand  dollars  to  John  B.  Shreve  asaboaoi 
for  his  information  and  services,  as  stated 
above.  Owen,  in  mv  presence,  agreed  t^  take 
one  tract  of  105.000  acres,  known  as  'Jtmei 
Welch;'  one  of  187,000  acrea,  'Joseph  Pauv- 
son.'  and  some  others.  Shreve  went  with  m 
to  attend  the  sale.  I  bought  the  above  tiaet* 
•Col.  Wm.  McClary;'  Owen  bought  seversL 
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In  August,  1870,  John  B.  Sbreve  came  to  my 
hou^e  io  UnioDyille,  Penusylvania,  and  got  me 
to  take  him  to  Phillipsburg,  Pennsylvania,  to 
tee  Mr.  Owen.  He  said  Owen  was  not  paying 
bim  as  he  af^reed.  After  a  long  talk  between 
them  Mr.  Bhreve  agreed  if  I  would  take  the 
'Welch  tract  of  105,000  acrea'  he  would  wait 
on  me  for  the  bonus,  $3100,  until  I  could  sell 
the  land.  I  agreed  to  do  that,  and  Owen  as- 
signed the  sherill's  memorandum  of  the  said 
tract  to  me  at  that  time.  I  got  the  deed  for 
the  two  tracts  about  the  1st  of  October,  1870." 

On  the  24th  of  September,  1869,  there  was  a 
tale  at  the  courthouse  in  Webster  county  of 
the  lands  that  Sbreve  had,  for  his  individual 
purposes,  caused  to  be  put  on  the  assessor's 
books  for  taxes  for  the  year  1868.  The  tract 
of  58,500  acres,  in  the  name  of  Henry  Banks, 
was  purchased  by  Owen,  Rich,  and  G.  P. 
Sbreve  (the  latter  a  son  of  J.  B.  Shreve)  for 
$11.20;  the  Messiogbird  or  Messingburg  12,- 
500  acres,  by  the  same  persons  for  $2.61;  the 
McClary  100,000  acres,  by  Owen  and  Rich  for 
$41.83;  and  the  Welch  105^000  acres,  by 
890]  Owens  for  *$21 .97.  On  the  28th  day  of 
September^  1870,  James  Woodzell,  recorder  of 
Webster  county,  who  seems  to  have  been,  at 
that  time,  Rich's  agent  in  land  transactions  in 
Webster  county,  executed  deeds  as  follows: 
To  Benjamin  Rich  and  Thornton  Conrow,  as- 
signee of  Rich,  for  the  100.000  acres  entered  on 
the  assessor's  books  and  sold  in  the'  name  of 
William  McClary;  to  Rich  and  Conrow  as- 
•ignee  of  Albert  Owen  and  O.  P.  Shreve,  for 
the  Messingbird  12,500  acres;  to  Rich  and 
Conrow,  assignee  of  Owen,  for  the  Welch 
105,000  acres,  and  to  Rich,  assignee  of  Owen 
and  Q.  P.  Shreve,  for  the  Banks  58,500  acres. 
It  is  unneccessary  to  refer  to  any  deeds  subse- 
quently made,  for  they  depend  upon  the  val- 
idity of  the  tax  sales  of  the  above  lands  and 
upon  the  deeds  made,  as  Just  stated,  by  the 
recorder  of  Webster  county  on  the  basis  of 
those  sales. 

Were  the  tax  sales  of  September  24tb, 
1869,  of  any  validity  whatever?  The  claims 
of  the  several  defendants  in  this  suit  depend 
principally  on  the  answer  to  that  question. 

The  Code  -of  Virginia  in  force  prior  to  the 
creation  of  the  state  of  West  Virginia  pro- 
vided: 

"§24.  When  any  real  estate  is  offered  for 
sale  [for  taxes]  as  aforesaid,  by  the  sheriff  or 
collector,  and  no  perfton  present  bids  the 
amount  to  be  satisfied  from  the  sale  thereof, 
the  sheriff  or  collector  $IiaU  jiurchase  the  same 
on  behalf  of  tlie  commonwealth  for  the  taxes 
thereon,  and  the  interest  on  the  same,  and  its 
proportion  of  the  expense  of  advertising.  A 
list  of  the  real  estate  so  purchased  by  the  com- 
monwealth shall  be  made  out  by  the  sheriff  or 
collector.  After  it  shall  have  been  verified  by 
him  on  oath,  the  court  of  his  countv  or  cor- 
poration shall  direct  its  clerk  to  make  out  a 
copy  thereof,  and  deliver  it  to  the  commis- 
sioner of  the  revenue,  and  shall  cause  the  orig- 
inal list  to  be  certified  to  the  first  auditor.  .  . 

25.  The  first  auditor  shall  cause  all  the 
ists  received  in  his  ofiSce,  under  the  preceding 
section,  to  be  recorded  in  a  well  bound  book; 
and  all  the  real  estate  mentioned  In  such  lists, 
shall,  without  any  deed  for  the  purpose,  stand 
vested  in  the  commonwealth,    %  26.    The  pre- 
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vious  owner  of  any  real  estate  so  purchased  for 
the  commonweatih,  his  heira  or  assigns,  or 
any  person  having  a  right  to  charge  such  real 
estate  for  a  debt,  may,  until  a  further  sale 
*lhereof,  as  hereinafter  mentioned,  re-  [391 
deem  the  same  by  obtaining  from  the  first  audit- 
or such  certificate,  and  paying  such  fee  therefor 
as  is  mentioned  in  the  first  section,  and  by  pay- 
ing into  the  treasury  the  amount  for  which 
such  real  estate  was  so  purchased,  with  such 
additional  sums  as  would  have  accrued  for 
taxes  thereon,  if  the  same  had  not  been  pur- 
chased for  the  commonwealth,  and  interest  at 
the  rate  of  ten  per  centum  per  annum,  on  the 
former  amount,  from  the  date  of  purchase, 
and  on  the  additional  sums,  from  the  fifteenth 
of  December,  in  the  year  in  which  the  same 
would  have  so  accrued.  When  real  estate  so 
purchased  is  so  redeemed,  the  first  auditor 
shall  certify  the  fact  to  the  proper  commis- 
sioner of  the  revenue."  Va.  Code  1849,  chap. 
87,  §§  24,  25,  26. 

By  an  act  of  the  general  assembly  of  Vir- 
ginia, passed  February  8d,  1863,  it  was  pro- 
vided, among  other  things,  that  all  property, 
real,  personal,  and  mixed,  owned  by  or  apper- 
taining to  that  commonwealth,  and  being 
within  the  boundaries  of  the  then  proposed 
state  of  West  Virginia,  when  the  same  became 
one  of  the  United  States,  should  pass  to  and 
become  the  property  of  West  Virginia,  with- 
out any  other  assignment,  conveyance,  trans- 
fer, or  delivery  than  was  contained  in  that  act. 
AcU  of  Va.  1862,  '68,  p.  64,  chap.  68. 

The  constitution  of  West  Virginia,  adopted 
in  1868,  declared  that  '*  such  parts  of  the  com- 
mon law  and  of  the  laws  of  the  state  of  Vir- 
ginia as  are  in  force  within  the  boundaries  of 
the  state  of  West  Virginia,  when  this  con- 
stitution goes  into  operation,  and  are  not 
repugnant  thereto,  shall  be  and  continue  the 
law  of  this  state  until  altered  or  repealed  by 
the  legislature."  Art.  XL  §  8.  The  effect  of 
this  constitutional  provision  was  to  make  the 
above  sections. of  the  Code  of  Virginia  part  of 
the  law  of  West  Virginia  from  the  time  of  the 
admission  of  the  latter  state  into  the  Union. 

The  constitution  of  West  Virginia  of  1863 
directed  provision  to  be  made  by  legislation 
for  the  sale  of  all  lands  in  that  state,  thereto- 
fore forfeited  to  Virginia  for  the  non-payment 
of  the  taxes  charged  thereon  for  the  year  1881, 
or  for  any  year  previous  thereto,  or  for  the 
failure  of  the  former  owners  to  have  the  same 
entered  on  the  land  books  of  the  proper  county 
*and  charged  with  the  taxes  due  thereon  [392 
for  that  or  for  any  year  previous  thereto, 
under  the  laws  of  Virginia,  and  also  of  all 
waste  and  unappropriated  lands,  by  proceed- 
ings in  the  circuit  courts  of  the  county  where 
such  lands  were  situated.  Art  IX.  g  8.  All 
lands  within  West  Virginia,  returned  delin- 
quent for  non-payment  of  taxes  to  Virginia 
after  1831,  when  the  taxes,  exclusive  of  dam- 
ages, did  not  exceed  twenty  dollars;  and  all 
lands  forfeited  for  the  failure  of  the  owners  to 
have  the  same  entered  on  the  land  books  of 
the  proper  county,  and  charged  with  the  taxes 
chargeable  thereon  subsequent  to  1831,  where 
the  tract  did  not  contain  more  than  one  thou- 
sand acres,  were  released  and  exonerated  fron^ 
forfeiture,  and  from  the  delinquent  taxes  and 
damages  charged  thereon.    Art.  IX.  §  4. 
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The  fifth  Bection  of  the  same  article  pro- 1 
yided:  *'5.  All  lands  in  this  stnte  heretofore 
vested  in  the  state  of  Virginia  by  forfeiture, 
or  by  purchase  at  the  sheriff's  sales  for  delin- 
quent taxes,  and  not  released  or  exonerated  by 
the  laws  thereof,  or  by  the  operation  of  the 
preceding  section,  may  be  reiaeemed  by  the 
former  owners,  by  payment  to  this  state  of  the 
amount  of  taxes  and  damages  due  thereon  at 
the  time  of  such  redemption,  within  five  years 
from  the  day  this  constitution  goes  into  opera- 
tion: and  all  such  lands  not  so  released,  exoner- 
ated, or  redeemed  shall  be  treated  as  forfeited, 
and  proceeded  against  and  sold  as  provided  in 
the  t^ird  section  of  this  article." 

In  execution  of  those  provisions  the  legis- 
lature of  West  Virginia,  on  the  2d  day  of 
March,  1865,  passed  an  act  containing,  among 
others,  these  provisions: 
3931  *Sec.  9.  All  lands  in  this  state  heretofore 
vested  in  the  state  of  Virginia  by  forfeiture,  or 
by  purchase  at  the  sheriff's  sales  for  delinquent 
taxes  and  not  released  or  exonerated  by  the 
laws  thereof,  or  by  the  operation  of  the  sev- 
enth section  of  the  ninth  article  of  the  consti- 
tution  of  this  state,  may  t>e  redeemed  by  the 
former  owners  by  payment  into  the  treasury 
of  this  state,  upon  the  certificate  of  the  audi- 
tor, of  the  amount  of  taxes  and  damages  due 
thereon  at  the  time  of  such  redemption,  on  or 
before  the  twentieth  day  of  June,  eighteen 
hundred  and  sixty-eight. 

"Sec  8.  All  waste  and  unappropriated 
lands  within  the  state,  and  all  lands  in  this 
state  heretofore  vested  in  the  state  of  Virginia 
by  forfeiture  or  by  purchase  at  the  sheriff's 
sales  for  delinquent  taxes,  not  released  and 
exonerated,  or  redeemed  in  the  manner  pre- 
scribed in  the  second  section  of  this  act,  shall 
be  sold  for  the  benefit  of  the  school  fund,  in 
the  manner  hereinafter  directed."  Acts  W. 
Va.  1865,  p.  79,  chap.  92i 

From  these  statutory  and  constitutional  pro- 
visions it  appears:  'That  by  the  law  of  Vir- 
ginia, in  force  prior  to  the  creation  of  the  state 
of  West  Virginia,  it  was  the  duty  of  the  sheriff 
or  collector,  when  lands  were  sold  for  taxes, 
to  purchase  them  on  behalf  of  the  common- 
wealth for  the  amount  of  taxes,  unless  some 
person  bid  that  amount;  Uiat  any  lands  so 
purchased  and  certified  to  the  first  auditor 
vested  in  the  commonwealth  without  anv  deed 
for  that  purpose;  that  such  lands  could  have 
been  redeemed  in  the  mode  prescribed  by  the 
statute;  that  whatever  title  Virginia  had  to 
lands  so  purchased  and  not  redeemed,  and 
which  were  within  the  territory  now  constitu- 
ting West  Virginia,  passed  to  the  latter  state 
upon  its  admission  into  the  Union;  and  that 
the  time  given  by  the  constitution  and  laws  of 
West  Virginia  to  redeem  lands  that  had  be 
come  the  property  of  Virginia  by  forfeiture  or 
by  purchase  at  sheriff's  sale  for  delinquent 
taxes,  and  which  had  not  been  released  or  ex- 
onerated in  conformity  to  law,  expired  June 
20th,  1868. 

The  result  it  that  the  sale  of  the  tract  of 
100,000  acres,  put  on  the  assessor's  books  in 
the  name  of  William  McClary,  for  the  taxes  of 
1868,  must  be  held  to  have  been  unauthorized 
by  law.  And  such  must  be  the  result  even  if 
it  be  assumed  that  it  was  the  pame  tract  as  that 
patented  by  Virginia  to  William  McCreery  on 
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the  21st  of  January,  1796.  From  the  record* 
in  the  oflSce  of  the  auditor  of  public  accounts 
of  Virginia  it  appears  that  the  tract  of  100,000 
acres  in  the  name  of  William  McCreery  waa 
charged  on  the  land  books  of  Nicholas  oouoty 
with  taxes  for  the  years  1840  to  1850  inclusive* 
and  was  returned  *delinquent  for  all  of  tboee 
years  in  the  aggregate  sum  of  $297.50,  for 
which  it  was  sold  and  purchased  by  the  com- 
monwealth of  Virginia  in  the  year  1850.  It 
had  not  been  'redeemed  in  1860.  and  [304^ 
after  that  year  it  disappeared  from  the  land 
books  of  the  count  v. 

The  title  was  in  Virginia  from  and  after  the 
sale  in  1850  for  taxes,  and  that  title  passed  to 
West  Virginia  on  the  admission  of  the  latter 
state  into  the  Union.  The  former  owner  wa» 
given,  by  the  constitution  of  West  Virginia^ 
five  years  from  the  day  that  instrument  went 
into  operation  to  redeem  by  paying  the  taxe» 
and  damages  due  the  state.  That  time,  as  Juat 
stated,  expired  June  20th.  186S.  There  was 
no  redemption.  It  was,  therefore,  beyond  the 
authority  of  the  assessor  of  Webster  county  to 
put  the  McClary  or  McCreery  tract  on  the 
assessor's  books  as  chargeable  with  taxes  for 
the  year  1868.  It  was  then  the  property  of  the 
state  of  West  Virginia,  as  between  the  state 
and  all  who  claimed  under  the  McCreery 
patent,  and  as  such  could  neither  be  assessed 
nor  sold  as  for  taxes  due  the  state.  Laws  of 
West  Virginia.  1868.  p.  161,  §  86.  Act  of  De- 
cember 8,  1868.  The  assessment  and  sale 
were  consequently  void,  and  no  rights  passed 
to  the  purchasers. 

Some  effort  was  made  to  protect  the  clains 
of  Rich  and  Conrow  to  own  the  McClary  or 
McCreery  tract  of  100.000  acres  in  virtue  of  a 
sale  made  in  1871  for  the  taxes  of  1870  under 
an  alleged  assessment  upon  this  tract  as  the 
property  of  one  *  'Viscount  Clifford  de  Fleury.  *• 
The  deed  made  by  the  recorder  to  Rich  and 
Conrow,  dated  October  8d.  1872.  recited  among 
other  things  that  "  the  said  tract  of  land  was 
surveyed  for  Colonel  William  McClary  on  the 
28d  of  April,  1795,  the  same  having  since  been 
conveyed,  as  appears  by  sundry  deeds  and  con- 
veyances now  upon  record  in  said  countv  of 
Webster,  showinffthat  the  same  land  was  held 
in  fee  simple  by  Viscount  Clifford  de  Fleury. 
but  was  sold  on  the  24th  of  September,  186^, 
in  the  name  of  William  McClary,  for  the  non- 
payment of  taxes  thereon  for  the  year  1868  and 
previous  years,  and  was  purchased  by  Benja- 
min Rich,  and  the  same  conveyed  to  said  Rkh 
and  Thornton  Conrow  by  deed  bearing  date 
September  28th.  1870."  It  is  a  singular  cir- 
cumstance that  not  one  of  the  "sundry  deeds 
and  conveyances"  here  referred  to  was  pro- 
duced in  evidence.  The  proof  tends  strongly 
to  show  that  the  sale  of  1871  for  the  taxes  of 
1870  *was  a  fraudulent  contrivance  to  [3911^ 
overcome  the  inherent  difllculties  that  were  in 
the  way  of  sustaining  the  sale  of  1869  for  the 
taxes  of  1868.  The  sale  of  1871  could  not  have 
legally  occurred  unless  taxes  were  in  fact 
chargeableonthelands.and  the  landsenteredon 
the  assessor's  book  for  the  taxes  of  1870.  The 
original  land  book  of  1870  for  Webster  coonnr 
upon  which  such  entry  would  appear,  if  il 
was  in  fact  duly  made,  could  not  be  found  at 
the  time  the  evidence  In  this  cause  was  taken, 
and  the  only  book  in  existence— purporting  to 
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be  a  copy  of  that  book  coDtaining  the  entry  of 
100,000  acres  in  the  name  of  de  Fleury — was 
the  one  in  the  possession  of  (he  state  auditor. 
Upon  that  copy  appeared,  for  the  first  time  in 
any  land  book  of  Webster  county,  a  tract  of 
100.000  acres  "in  the  name  of  Fleury,  Viscount 
Clifford  de,  for  the  year  1870."  And  the  en- 
try in  that  copy  was  not  in  its  alphabetical 
order,  but  out  of  its  natural  place,  between  the 
letters  M  and  N,  and  in  a  different  handwrit- 
ing from  the  handwriting  on  the  same  page, 
except  the  footings.  The  county  clerk  of  Web- 
ster county  testified  that  upon  examination  of 
the  assessor's  land  book  in  his  office  for  the 
year  1»70  he  could  not  find  any  land  charged 
thereon  in  the  name  of  Viscount  Clifford  de 
Fleury.  Without  further  reference  to  the 
proofs  on  this  point,  it  is  sufficient  to  say  that, 
according  to  the  weight  of  the  evidence,  this 
land  was  never  duly  entered  in  the  name  of 
de  Fleury  upon  the  land  books  of  the  proper 
county  preceding  the  sale  in  1871  for  the  taxes 
of  1870;  that  that  sale  was  a  mere  sham;  and 
that  no  rights  accrued  to  the  purchasers  by 
reason  of  it. 

Nor  did  any  title  pass  by  the  purchase  at  the 
tax  sale  of  September  24th,  1869.  of  the  Mess- 
ingbird  or  Messingburg  tract  of  12,500  acres. 
That  tract,  it  is  true,  appeared  to  have  been 
surveyed  in  1795,  but  the  survey  was  never 
filed  in  the  land  office  of  Virginia,  and  no 
patent  was  ever  issued.  The  Welch  tract  was 
also  surveyed  in  the  same  year,  but  no  patent, 
based  on  that  survey,  appears  to  have  been 
issued.  The  placing  of  these  tracts,  upon  the 
books  of  Webster  county,  as  the  lands  of  pri- 
vate persons,  claiming  under  the  Messingbird 
and  Welch  surveys,  but  haying  no  title  to  the 
396]  lands,  was,  therefore,  unauthorized  *by 
law, and  no  right  to  such  lands  was  acquired  by 
the  tax  sale  of  1869.  What  has  been  already 
said  in  respect  U>  the  Banks  58,500  acres  tract 
is  sufficient  to  dispose  of  that  part  of  the  case, 
namely,  that  grants  were  issued  for  only  nine 
of  the  forty  three  contiguous  surveys  made  in 
the  name  of  Banks,  and  that  none  of  the  lands 
claimed  by  the  plaintiffs  are  within  the  boun- 
daries of  the  surveys  patented. 

In  reference  to  the  claim  of  some  of  the  de- 
fendants to  own  a  portion  of  the  Welch  tract, 
in  Tirtue  of  a  tax  sale  in  1875  of  68,784  acres, 
In  the  name  of  Francis  Hyland,  the  court  be- 
low found  from  the  evidence  that  no  such  sur- 
vey was  ever  filed  in  the  land  office  of  Vir- 
ginia: that  no  grant  was  ever  issued  thereon; 
and  that  no  such  tract  was  ever  charged  with 
taxes  on  the  land-  books  of  either  state.  We 
perceive  no  reason  to  doubt  the  accuracy  of 
this  finding.  From  such  a  sale  no  title  could 
be  derived. 

But  the  defendants  insist  that,  independ- 
ently of  any  question  involving  ^i^'r respective 
claims  to  the  lands  in  dispute,  the  plaintiffs 
themselves  have  no  title  that  will  authorize 
any  decree  in  their  behalf.  We  have  seen 
that  in  1875,  in  the  lifetime  of  Allen  T.  Caper- 
ton,  the  lands  in  dispute,  having  been  returned 
delinquent  for  the  non-payment  of  the  taxes 
due  thereon,  were  sold  by  the  proper  officer, 
and  purcliased  by  the  state  of  West  Virginia, 
and  the  title  thereto,  without  deed  and  by 
virtue  of  the  statute,  vested  at  once  in  the 
state.     There  was  no  formal  redemption  by 
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Caperton,  who  died  within  leas  than  a  year 
after  such  sale;  and  it  is  insisted  that  hiR  neir§ 
could  not  redeem  under  the  laws  of  West  Vir* 
ginia,  at  least  after  the  expiration  of  one  vear 
from  the  purchase  by  the  state.  In  that  view, 
it  is  contended  that  the  proceedings  hereinbe- 
fore referred  to,  and  which  were  instituted  in 
1881  in  the  circuit  courts  of  Webster  and 
Nicholas  counties  by  the  heirs  of  Caperton, 
were  ineffectual  to  restore  title;  in  which  case 
his  heirs  could  not  claim  the  lands,  nor  invoke 
the  aid  of  a  court  of  equity,  whatever  might 
be  the  invalidity  of  the  claims  asserted  by  the 
defendants.  Let  us  see  whether  this  content- 
tion  is  Justified  by  any  reasonable  interpreta- 
tion of  the  statutes  of  West  Virginia. 

♦By  the  consUtutlon  of  West  Virginia,[397 
adopted  in  1872,  it  was  provided:  "  §  4.  Al? 
lands  in  this  state,  waste  and  unappropriated, 
or  heretofore  or  hereafter  for  any  cause  for- 
feited, or  treated  as  forfeited,  or  escheated  to' 
the  state  of  Virginia,  or  this  state,  or  ^ur^ 
chased  by  either  and  become  irredeemable^ 
not  redeemed,  released,  transferred,  or  other- 
wise dispo8e«t  of,  the  title  whereto  shall  re- 
main in  this  state  till  such  sale  is  hereinafter 
mentioned  be  made,  shall,  by  proceedings  in 
the  circuit  court  of  the  county  m  which  lands 
or  part  thereof  are  situated,  be  sold  to  the 
highest  bidder,  g  5.  The  former  owner  of 
any  such  land,  shall  be  entitled  to  receive  the 
excess  of  the  sum  for  which  the  land  may  be 
sold  over  the  taxes  charged  or  chargeable 
thereon,  or  which,  if  the  land  had  not  been 
forfeited,  would  have  been  charged  or  charge- 
able thereon,  since  the  formation  of  this  state, 
with  interest  at  the  rate  of  twelve  per  centum 
per  annum,  and  the  costs  of  the  proceedings, 
if  his  claim  be  filed  in  the  circuit  court  that 
decrees  the  sale,  within  two  years  thereafter.*^ 
Art.  XIIL 

In  order  to  carr^  out  these  constitutional 
provisions,  the  legislature  of  West  Virginia 
passed  the  act  of  April  9th.  1878,  entitled  ''An 
net  to  amend  and  re  enact  chapter  81  of  the 
Code  of  West  Virginia,  concerning  the  sale  of 
real  estate  for  taxes,  forfeiture  for  non  pay- 
ment and  nonasse^ment  of  taxes,  and  the 
transfer  of  title  vested  in  the  state.*'  Acts 
W.  Va.  1872-'73.  p.  808. 

This  act  provides  for  the  sale  of  lands  for 
taxes,  and  gives  "the  owner  of  any  real  estate 
so  sold,  hU  heirtor  as$t'gn$,  or  any  person  hav- 
ing a  right  to  charge  such  real  ebtatu  for  & 
debt,"  the  right  to  ••redeem  the  same  by  pay- 
ing to  the  purchaser,  his  heirs  or  assigns, 
within  one  year  from  the  sale  thereof,  the 
amount  specified  in  the  receipt  mentioned  in 
the  tenth  section  [being  the  receipt  given  by 
the  sheriff  or  collector  to  the  purchaser]  and 
such  additional  taxes  thereon  as  may  have 
been  paid  by  the  purcha^^er,  his  heirs  or  as- 
signs, with  interest  on  said  purchase  money 
and  taxes  at  the  rate  of  twelve  per  centum  per 
annum  from  the  time  the  same  may  have  been 
so  paid.'*  §15.  Infants,  married  women, insane 
persons.  *or  persons  imprisoned,  whose  [308- 
real  estate  may  have  been  sold  during  their  re- 
spective disabilities,  were  given  the  right  ta 
redeem  within  one  year  after  such  disability 
was  removed.  ^80.  If  no  person  present  at 
the  sale  bid  the  amount  to  be  satisfied  to  the- 
state,  it  was  made  the  duty  of  the  sheriff  or 
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collector  to  purchase  on  behalf  of  the  state  for 
lUie  taxes,  with  interest  and  damages  due 
thereon— makinc:  out  a  list  of  such  purchases 
to  be  transmitted  to  the  auditor  and  recorded, 
and  the  title  vesting  in  the  state,  subject,  how- 
ever, to  the  right  of  redemption  as  prescribed 
In  the  same  statute.  §§  31,  82.  The  rieht  of 
redemption  was  to  be  exercised,  withm  one 
jrear  from  the  sale,  by  "the  previous  owner  of 
«ny  real  estate  so  sold  and  purchased  for  the 
-state,  hi$  heirs  or  aaatgns,  or  any  person  having 
«  right  to  charge  it  for  a  debt."  §88.  The 
statute  also  prescribes  the  mode  in  which  the 
redemption  may  be  effected  by  **any  person 
baving  a  right  to  redeem  any  tract  or  lot  of 
land  purchased  by  (he  state  at  a  sale  thereof 
for  the  non-payment  of  the  taxes  thereon." 
•t§  84.  Another'section  provides:  **  When  real 
•estate  so  purchased  is  so  redeemed,  the  auditor 
«hall  certify  the  fact  of  such  redemption  to 
the  pioper  assessor,  and  it  shall  thereupon  be 
the  duty  of  such  assessor  to  re-enter  the  same 
upon  the  land  books  of  the  county  or  district 
in  the  name  of  the  former  owner  thereof,  or 
in  case  the  same  has  been  conveyed  by  deed 
to  any  other  person,  to  enter  the  same  in  the 
name  of  the  grantee  in  such  deed.  But  such 
redemption  shall  not  prejudice  any  claimant 
of  such  land  or  any  part  thereof,  who  may 
have  acquired  the  state  s  right  thereto  by  the 
•constitution  or  former  laws  of  the  state.*'  §  88. 

In  the  same  year,  November  18th,  1878,  was 
passed  the  act  heretofore  referred  to,  provid- 
ing  for  the  sale  of  escheated,  forfeited,  and 
iinappropriated  lands  for  the  benefit  of  the 
•school  fund.  That  act,  which  amended  and 
re-enacted  chapter  105  of  the  Code  of  West 
Tirginia,  provided: 

"1.  All  waste  and  unappropriated  lands 
within  this  st;ite,  and  all  lands  in  this  state 
heretofore  vested  in  the  state  of  Virginia  by 
forfeiture  or  purchase  at  the  sheriflTs  or  col- 
lector's sale  fur  delinquent  taxes  and  not  re- 
len^ed  and  exonerated  or  redeemed  within  one 
-899]  year  according  to  law;  all  lands  *hereto- 
fore  or  hereafter  purchased  for  this  state,  at  a 
«ale  thereof  for  taxes,  and  not  redeemed  within 
one  year,  according  to  law,  and  all  lands  for- 
feited to  this  state  for  the  failure  to  have  the 
same  entered  upon  the  books  of  the  assessor 
«nd  charged  with  the  taxes  thereon,  as  pro- 
vided for  by  law,  shall,  so  far  as  the  title 
thereof  shall  not  be  vested  in  junior  grantees 
or  claimants  under  the  provisions  of  the  con- 
stitution  and  laws,  be  sold  for  the  benefit  of 
the  school  fund,  in  the  manner  hereinafter 
prescribed.  The  auditor  shall  certify  to  the 
clerk  of  the  county  court  a  list  of  all  such 
lands,  which,  or  the  greater  part  of  which,  lie 
in  his  county,  within  sixty  days  after  the  title 
thereto  shall  vest  in  the  state."  Acts  W.  Va. 
1873-78,  p.  450. 

It  was  made  the  duty  of  circuit  courts  to 
appoint  for  each  county  of  their  respective  cir- 
cuits a  commissioner  charged  with  (he  duty  of 
selling,  under  the  direction  of  the  court,  lands 
of  tlic  clinractcr  named  in  the  Fiatnte. 

The  act  further  provided:  **§  12.  The  for- 
mer owner  of  any  such  land,  shall  be  entitled 
to  recover  the  excess  of  the  sum  for  which  the 
land  may  be  sold  over  the  faxes  charged  and 
chargeable  thereon,  or  which  if  the  land  had 
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not  been  forfeited,  ^ould  have  been  charged 
or  chargeable  thereou,  since  the  formation  of 
this  state,  with  interest  at  the  rate  of  twelve 
per  centum  per  annum,  and  the  costs  of  the 
proceedings,  if  his  claim  be  filed  in  the  circuit 
court  that  decrees  the  sale,  within  two  years 
thereafter,  as  provided  in  the  next  section. 
§  18.  Any  such  oioner  may  within  the  tline 
aforesaid,  file  his  petition  in  the  said  circuit 
court  stating  his  title  to  such  lands,  accom- 
panied with  the  evidences  of  his  title  and  upon 
such  full  and  satisfactory  proof  that  at  the 
time  the  title  to  said  lands  vested  in  the  state, 
he  had  a  good  and  valid  title  thereto,  le^al  or 
equitable,  superior  to  any  other  claimant 
thereof.  Buch  court  shall  order  the  excess 
mentioned  in  the  next  preceding  section  to  be 
paid  to  him;  and  upon  a  properly  certified 
copy  of  such  order  being  presented  to  the  au- 
ditor, he  shall  draw  his  warrant  on  the  treasuiy 
in  favor  of  such  owner  or  his  personal  repre- 
sentative for  such  excess.  At  any  time  before  ths 
saleof  any  such  land  as  hereinbefore  mentioned, 
such  former  ^otener  or  any  creditor  of  [400 
such  former  owner  of  such  land,  havins  a  lien 
thereon,  may  pay  into  court  by  and  with  the 
consent  of  the  court,  all  costs,  taxes,  and  fai- 
terest  due  at  the  time,  as  provided  for  In  sec- 
tion 12  of  this  chapter,  and  have  an  order  made 
in  the  order  book  of  such  court  describing  the 
amount  paid  in  as  well  as  the  charact^  or  hie 
claim  to  said  land,  which  order  so  made  shall 
operate  as  a  release  of  all  former  taxes  on  said 
land,  and  no  sale  thereof  shall  be  made:  Pro- 
vided, That  such  payment  shall  in  no  way 
affect  or  impair  the  title  to  any  portion  of  such 
land  transferred  to  and  vested  in  any  perBOo, 
as  provided  in  section  three  of  article  thirteen 
of  the  constitution.**  Acts  W.  Va.  1872, 1878. 
pp.  454.  455. 

It  will  be  observed,  from  an  examination  of 
the  acU  of  April  9th,  1878.  and  November  16th« 
1878:  That  in  the  case  of  real  estate  sold  for 
taxes,  of  which  the  state  became  the  purchaser, 
the  first-named  act  gives  "the  owner  of  any 
real  estate  ...  his  hein  or  onignM  or  any  per- 
son having  a  right  to  charge  such  real  estate 
for  a  debt,"  the  right  to  redeem  within  one 
year  from  the  sale;  and  that  in  the  case  of  pro- 
ceedings instituted  by  the  school  commissioner 
in  the  circuit  court  to  sell,  for  the  bendli  of 
the  school  fund,  land  of  which  the  state  had 
become  the  purchaser,  the  last  act  gives  **tbe 
former  owner  of  any  such  land"  the  right  to 
recover  the  excess  for  which  it  may  be  told 
"over  the  taxes  charged  and  chargeable  there- 
on." if  his  claim  be  asserted,  hi  such  court,  bj 
petition  filed  within  two  years  after  any  sale 
under  its  orders,  and  accompanied  by  proof  of 
title.  But  the  latter  act  also  gives  to  "such 
former  owner  or  any  creditor  of  such  former 
owner  of  such  land  the  right  to  redeem  "ol 
any  time  before  the  eal^*  that  may  be  ordered 
by  the  circuit  court  for  the  l>eneflt  of  the  school 
fund. 

Now  the  point  made  by  the  defendants  Is 
that  although  Caperton.  if  he  hail  lived,  could 
have  redet* mod  at  any  time  before  such  sale, 
his  heire  could  not  redeem  at  all  under  the  ad 
of  November  16ih.  187:).  because  that  act  makes 
no  express  reservation  for  their  benefit,  and 
does  not.  In  terms,  allow  any  one  except  the 
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be  a  copy  of  that  book  coDtaining  the  entry  of 
100,000  acres  in  the  name  of  de  Fleury — was 
the  one  in  the  possession  of  (be  state  auditor. 
Upon  that  copy  appeared,  for  the  first  time  in 
any  land  book  of  Webster  county,  a  tract  of 
100.000  acres  "in  the  name  of  Fleury,  Viscount 
Qifford  de.  for  the  year  1870."  And  the  en- 
try in  that  copy  was  not  in  its  alphabetical 
order,  but  out  of  its  natural  place,  between  the 
letters  M  and  N,  and  in  a  different  handwrit- 
ing from  the  handwriting  on  the  same  page, 
except  the  footings.  The  cou nty  clerk  of  Web- 
ster county  testified  that  upon  examination  of 
the  assessor's  land  book  in  his  office  for  the 
year  lb70  he  could  not  find  any  land  charged 
thereon  in  the  name  of  Viscount  Clifford  de 
Fleury.  Without  further  reference  to  the 
proofs  on  this  point,  it  is  sufficient  to  say  that, 
according  to  the  weight  of  the  evidence,  this 
land  was  never  duly  entered  in  the  name  of 
de  Fleury  upon  the  land  books  of  the  proper 
county  preceding  the  sale  in  1871  for  the  taxes 
of  1870;  that  that  sale  was  a  mere  sham;  and 
that  no  riffhts  accrued  to  the  purchasers  by 
reason  of  it. 

Nor  did  any  title  pass  by  the  purchase  at  the 
Ux  sale  of  September  24th,  1869.  of  the  Mess- 
ingbird  or  Messingburg  tract  of  12,500  acres. 
That  tract,  it  is  true,  appeared  to  have  been 
surveyed  in  1795.  but  the  survey  was  never 
filed  in  the  land  office  of  Virginia,  and  no 
patent  was  ever  issued.  The  Welch  tract  was 
also  surveyed  in  the  same  year,  but  no  patent, 
based  on  that  survey,  appears  to  have  been 
issued.  The  placing  of  these  tracts,  upon  the 
books  of  Webster  county,  as  the  lands  of  pri- 
vate persons,  claiming  under  the  Messingbird 
and  Welch  surveys,  but  having  no  title  to  the 
396]  lands,  was.  therefore,  unauthorized  *by 
law,and  no  right  to  such  lands  was  acquired  by 
the  tax  Bale  of  1869.  What  has  been  already 
said  in  respect  to  the  Banks  58.500  acres  tract 
is  sufficient  to  aispose  of  that  part  of  the  case, 
namely,  that  grants  were  issued  for  only  nine 
of  the  forty  three  contiguous  surveys  made  in 
the  name  of  Banks,  and  that  none  of  the  lands 
claimed  by  the  plaintiffs  are  within  the  boun- 
daries of  the  surveys  patented. 

In  reference  to  the  claim  of  some  of  the  de- 
fendants to  own  a  portion  of  the  Welch  tract, 
in  virtue  of  a  tax  sale  in  1875  of  68,784  acres, 
in  the  name  of  Francis  Hyland,  the  court  be- 
low found  from  the  evidence  that  no  such  sur- 
vey was  ever  filed  in  the  land  office  of  Vir- 
ginia: that  no  grant  was  ever  issued  thereon; 
and  that  no  such  tract  was  ever  charged  with 
taxes  on  the  land  books  of  either  state.  We 
perceive  no  reason  to  doubt  the  accuracy  of 
this  finding.  From  such  a  sale  no  title  could 
be  derived. 

But  the  defendants  insist  that,  independ- 
ently of  any  question  involving  ^i^>  respective 
claims  to  the  lands  in  dispute,  the  plaintiffs 
themselves  have  no  title  that  will  authorize 
any  decree  in  their  behalf.  We  have  seen 
that  in  1875,  In  the  lifetime  of  Allen  T.  Caper- 
ton,  the  lands  in  dispute,  having  been  returned 
delinquent  for  the  non-payment  of  the  taxes 
due  thereon,  were  sold  by  the  proper  officer, 
and  purchased  by  the  state  of  West  Virginia, 
and  the  title  thereto,  without  deed  and  by 
virtue  of  the  statute,  vested  at  once  in  the 
state.     There  was  no  formal  redemption  by 
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Caperton,  who  died  within  leas  than  a  year 
after  such  sale;  and  it  is  insisted  that  his  heir§ 
could  not  redeem  under  the  laws  of  West  Vir- 
ginia,  at  least  after  the  expiration  of  one  year 
from  the  purchase  by  the  state.  In  that  view, 
it  is  contended  that  the  proceedings  hereinbe- 
fore referred  to,  and  which  were  instituted  in 
1881  in  the  circuit  courts  of  Webster  and 
Nicholas  counties  by  the  heirs  of  Caperton, 
were  ineffectual  to  restore  title;  in  which  case 
his  heirs  could  not  claim  the  lands,  nor  invoke 
the  aid  of  a  court  of  equity,  whatever  might 
be  the  invalidity  of  the  claims  asserted  by  the 
defendants.  Let  us  see  whether  this  content 
tion  is  Justified  by  any  reasonable  interpreta- 
tion of  the  statutes  of  West  Virffinia. 

♦By  the  constitution  of  West  V!rginia,[397 
adopted  in  1872.  it  was  provided:  "  §  4.  Al? 
lands  in  this  state,  waste  and  unappropriated, 
or  heretofore  or  hereafter  for  any  cause  for- 
feited, or  treated  as  forfeited,  or  escheated  to 
the  state  of  Virginia,  or  this  state,  or  ^ur^ 
chased  by  either  and  become  irredeemable., 
not  redeemed,  released,  transferred,  or  other- 
wise disposed  of,  the  title  whereto  shall  re- 
main in  this  state  till  such  sale  is  hereinafter 
mentioned  be  made,  shall,  by  proceedings  in 
the  circuit  court  of  the  county  in  which  lands 
or  part  thereof  are  situated,  be  sold  to  the 
highest  bidder,  g  5.  The  former  owner  of 
any  such  land,  shall  be  entitled  to  receive  the 
excess  of  the  sum  for  which  the  land  may  be 
sold  over  the  taxes  charged  or  chargeable 
thereon,  or  which,  if  the  land  had  not  been 
forfeited,  would  have  been  charged  or  charge* 
able  thereon,  since  the  formation  of  this  state, 
with  interest  at  the  rate  of  twelve  per  centum 
per  annum,  and  the  costs  of  the  proceedings, 
if  his  claim  be  filed  in  the  circuit  court  that 
decrees  the  sale,  within  two  years  thereafter.^ 
Art,  XIIL 

In  order  to  carr^  out  these  ccmstitutionat 
provisions,  the  legislature  of  West  Virginia 
passed  the  act  of  April  9th.  1878,  entitled  ''An 
act  to  amend  and  re-enact  chapter  81  of  the 
Code  of  West  Virginia,  concerning  the  sale  of 
real  estate  for  taxes,  forfeiture  for  non-pay- 
ment and  non-assessment  of  taxes,  and  the 
transfer  of  title  vested  in  the  state.*'  Acta 
W.  Va.  1872-*73.  p.  308. 

This  act  provides  for  the  sale  of  lands  for 
taxes,  and  gives  "the  owner  of  any  real  estate 
so  sold,  hU  heirtor  assfgnu,  or  any  person  hav- 
ing a  right  to  charge  such  real  estate  for  a 
debt,"  the  right  to  ''redeem  the  same  by  pay- 
ing to  the  purchaser,  his  heirs  or  assigns, 
within  one  year  from  the  sale  thereof,  the 
amount  specified  in  the  receipt  mentioned  in 
the  tenth  section  [being  the  receipt  given  by 
the  sheriff  or  collector  to  the  purchaser]  and 
such  additional  taxes  thereon  as  may  have 
been  paid  by  the  purchaser,  his  heirs  or  as- 
signs, with  interest  on  said  purchase  money 
and  taxes  at  the  rate  of  twelve  per  centum  per 
annum  from  the  time  the  same  may  have  been 
so  paid.'*  §15.  Infants,  married  women, insane 
persons.  *or  persons  imprisoned,  whose  [398- 
real  estate  may  have  been  sold  during  their  le- 
spectivc  disabilities,  were  given  the  right  to 
redeem  within  one  year  after  such  disability 
was  removed.  ^  80.  If  no  person  present  at 
the  sale  bid  the  amount  to  be  satisfied  to  the 
state,  it  was  made  the  duty  of  the  sheriff  or 
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The  fifth  section  of  the  same  article  pro- 
vided: *'5.  All  lands  in  this  etiite  heretofore 
Tested  in  the  state  of  Vir^rinia  by  forfeiture, 
or  by  purchase  at  the  sheriff's  sales  for  delin- 
queut  taxes,  and  not  released  or  exonerated  by 
the  laws  thereof,  or  by  the  operation  of  the 
preceding  sectioo,  may  be  redeemed  by  the 
former  owners,  by  payment  to  this  state  of  the 
amount  of  taxes  and  damages  due  thereon  at 
the  time  of  such  redemption,  within  five  years 
from  the  day  this  constitution  goes  Into  opera 
tion;  and  all  such  lands  not  so  released,  exoner- 
ated, or  redeemed  shall  be  treated  as  forfeited, 
and  proceeded  against  and  sold  as  provided  in 
the  third  section  of  this  article.*' 

In*execution  of  those  provisions  the  legis- 
lature of  West  Virginia,  on  the  2d  day  of 
March,  1865,  passed  an  act  containing,  among 
others,  these  provisions: 
393]  *Sec.  2.  All  lands  in  this  state  heretofore 
vested  in  the  state  of  Virginia  by  forfeiture,  or 
by  purchase  at  the  sheriff's  sales  for  delinquent 
taxes  and  not  released  or  exonerated  by  the 
laws  thereof,  or  by  the  operation  of  the  sev- 
enth section  of  the  ninth  article  of  the  consti- 
tution  of  this  state,  may  be  redeemed  by  the 
former  owners  by  payment  into  the  treasury 
of  this  state,  upon  the  certificate  of  the  audi- 
tor, of  the  amount  of  taxes  and  damages  due 
thereon  at  the  time  of  such  redemption,  on  or 
before  the  twentieth  day  of  June,  eighteen 
hundred  and  sixty-eight. 

*'Sec.  8.  All  waste  and  unappropriated 
lands  within  the  state,  and  all  lands  in  this 
state  heretofore  vested  in  the  state  of  Virginia 
by  forfeiture  or  by  purchase  at  the  sheriff's 
sales  for  delinquent  taxes,  not  released  and 
exonerated,  or  redeemed  in  the  manner  pre- 
scribed in  the  second  section  of  this  act,  shall 
be  sold  for  the  benefit  of  the  school  fund,  in 
the  manner  hereinafter  directed."  Acts  W. 
Va.  1865,  p.  79,  chap.  02i 

From  these  statutory  and  constitutional  pro- 
visions it  appears:  That  by  the  law  of  Vir- 
ginia, in  force  prior  to  the  creation  of  the  state 
of  West  Virginia,  it  was  the  duty  of  the  sheriff 
or  collector,  when  lands  were  sold  for  taxes, 
to  purchase  them  on  behalf  of  the  common- 
wealth for  the  amount  of  taxes,  unless  some 
person  bid  that  amount;  Uiat  any  lands  so 
purchased  and  certified  to  the  first  auditor 
vested  in  the  commonwealth  without  anv  deed 
for  that  purpose;  that  such  lands  could  have 
been  redeemed  in  the  mode  prescribed  by  the 
statute;  that  whatever  title  Virginia  had  to 
lands  so  purchased  and  not  redeemed,  and 
which  were  within  the  territory  now  constitu- 
ting West  Virginia,  passed  to  the  latter  state 
upon  its  admission  into  the  Union;  and  that 
the  time  given  by  the  constitution  and  laws  of 
West  Virginia  to  redeem  lands  that  had  be 
come  the  property  of  Virginia  by  forfeiture  or 
by  purchase  at  sheriff's  sale  for  delinquent 
taxes,  and  which  had  not  been  released  or  ex- 
onerated in  conformity  to  law,  expired  June 
20th,  1868. 

The  result  is  that  the  sale  of  the  tract  of 
100,000  acres,  put  on  the  assessor's  books  in 
the  name  of  William  McClary,  for  the  taxes  of 
1868,  must  be  held  to  have  tieen  unauthorized 
by  law.  And  such  must  be  the  result  even  if 
it  be  assumed  that  it  was  the  pame  tract  as  that 
patented  by  Virginia  to  William  McCreery  on 
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the  21st  of  January,  1796.  From  the  records 
in  the  office  of  the  auditor  of  public  accounts 
of  Virginia  it  appears  that  the  tract  of  100,000 
acres  in  the  name  of  William  McCreery  was 
charged  on  the  land  books  of  Nicholas  oonnty 
with  taxes  for  the  years  1840  to  1850  inclusive, 
and  was  returned  'delinquent  for  all  of  those 
years  in  the  aggregate  sum  of  $397.50.  for 
which  it  was  sold  and  purchased  by  the  com- 
monwealth of  Virginia  in  the  year  1850.  It 
had  not  been  ^redeemed  in  1860.  and  [394 
after  that  year  it  disappeared  from  the  land 
books  of  the  county. 

The  title  was  in  Virginia  from  and  after  the 
sale  in  1850  for  taxes,  and  that  title  passed  u> 
West  Virginia  on  the  admission  of  the  larter 
state  into  the  Union.  The  former  owner  was 
given,  by  the  constitution  of  West  Virginia, 
five  years  from  the  day  that  instrument  went 
into  operation  to  redeem  by  paying  the  taxea 
and  damages  due  the  state.  'That  Ume.  as  Just 
stated,  expired  June  20th.  186S.  There  was 
no  redemption.  It  was,  therefore,  beyond  tbs 
authority  of  the  assessor  of  Webster  county  to 
put  the  McCIary  or  McCreery  tract  oo  the 
assessor's  books  as  chargeable  with  taxes  for 
the  year  1868.  It  was  then  the  property  of  the 
state  of  West  Virginia,  as  between  the  stale 
and  all  who  claimed  under  the  McCreery 
patent,  and  as  such  could  neither  be  assest«d 
nor  sold  as  for  taxes  due  the  state.  Laws  of 
West  Virginia.  1868.  p.  161.  §  36.  Ad  of  Dfr 
cember  8,  1868.  The  assessment  and  sale 
were  consequently  void,  and  no  rights  passed 
to  the  purchasers. 

Some  effort  was  made  to  protect  the  daim 
of  Rich  and  Conrow  to  own  the  McClary  or 
McCreery  tract  of  100.000  acres  in  virtue  of  a 
sale  made  in  1871  for  the  taxes  of  1870  under 
an  alleged  assessment  upon  this  tract  as  the 
properly  of  one  *  'Viscount  Clifford  de  Fleury.* 
The  deed  made  by  the  recorder  to  Rich  and 
Conrow,  dated  October  8d,  1872.  recited  among 
oUier  things  that  '*  the  said  tract  of  land  was 
surveyed  for  Colonel  William  McClary  on  tbt 
28d  of  April,  1795,  the  same  having  since  been 
conveyed,  as  appears  by  sundry  deeds  and  ooa- 
veyances  now  upon  record  in  said  countv  of 
Webster,  showing  that  the  same  land  wasbek) 
in  fee  simple  by  viscount  Clifford  de  Fleurr, 
but  was  sold  on  the  24th  of  September,  im, 
in  the  name  of  William  McClary,  for  the  ooa- 
payment  of  taxes  thereon  for  the  year  1868  aad 
previous  years,  and  was  purchased  by  Beajsr 
min  Rich,  and  the  same  conveyed  tonid  Rkh 
and  'Thornton  Conrow  by  deed  bearing  date 
September  28th.  1870."  It  is  a  singular  cir 
cumstance  that  not  one  of  the  **sundry  deeds 
and  conveyances**  here  referred  to  was  pro- 
duced in  evidence.  The  proof  tends  strooglj 
to  show  that  the  sale  of  1871  for  the  taset  (*f 
1870  *was  a  fraudulent  contrivance  to  [305 
overcome  the  inherent  difficulties  that  were  is 
the  way  of  sustaining  the  sale  of  1869  for  tks 
taxes  of  1868.  The  sale  of  1871  could  not  have 
legally  occurred  unless  taxes  were  io  fact 
chargeableonthelands.and  the  landsentercdoo 
the  assessor's  book  for  the  taxes  of  1870.  Tbt 
original  land  book  of  1870  for  Webster  oooarr 
upon  which  such  entry  would  appear,  if  » 
was  in  fact  duly  made,  could  not  be  fouod  si 
the  time  the  evidence  in  this  canse  was  taken, 
and  the  only  book  in  existence— parportio|  to 
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be  a  copy  of  that  book  containing  the  entry  of 
100,000  acres  in  the  name  of  de  Fleury — was 
the  one  in  the  possession  of  (he  state  auditor. 
Upon  that  copy  appeared,  for  the  first  time  in 
any  land  book  of  Webster  county,  a  tract  of 
100.000  acres  '*in  the  name  of  Fleury,  Viscount 
Clifford  de,  for  the  year  1870."  And  the  en- 
try in  that  copy  was  not  in  its  alphabetical 
order,  but  out  of  its  natural  place,  between  the 
letters  M  and  N,  and  in  a  different  handwrit- 
ing from  the  handwriting  on  the  same  page, 
except  the  footings.  The  cou  n  ty  clerk  of  Web- 
ster county  testified  that  upon  examination  of 
the  assessor's  land  book  in  his  office  for  the 
year  1870  he  could  not  find  any  land  charged 
thereon  in  the  name  of  Viscount  Clifford  de 
Pleury.  Without  further  reference  to  the 
proofs  on  this  point,  it  is  sufficient  to  say  that, 
according  to  the  weight  of  the  evidence,  this 
land  was  never  duly  entered  in  the  name  of 
de  Fleury  upon  the  land  bnoks  of  the  proper 
county  preceding  the  sale  in  1871  for  the  taxes 
of  1870;  that  that  sale  was  a  mere  sham;  and 
that  no  rights  accrued  to  the  purchasers  by 
reason  of  it. 

Nor  did  any  title  pass  by  the  purchase  at  the 
Ux  sale  of  September  24th,  1869.  of  the  Mess- 
ingbird  or  Messingburg  tract  of  12,500  acres. 
That  tract,  it  is  true,  appeared  to  have  been 
surveyed  in  1795,  but  the  survey  was  never 
filed  in  the  land  office  of  Virginia,  and  no 
patent  was  ever  issued.  The  Welch  tract  was 
also  surveyed  in  the  same  year,  but  no  patent, 
based  on  that  survey,  appears  to  haye  been 
issued.  The  placing  of  these  tracts,  upon  the 
books  of  Webster  county,  as  the  lands  of  pri- 
vate persons,  claiming  under  the  Messingbird 
and  Welch  surveys,  but  haying  no  title  to  the 
396]  lands,  was,  therefore,  unauthorized  *by 
law.and  no  right  to  such  lands  was  acquired  by 
the  tax  Bale  of  1869.  What  has  been  already 
said  in  respect  to  the  Banks  58,500  acres  tract 
is  sufficient  to  aispose  of  that  part  of  the  case, 
namely,  that  grants  were  issued  for  only  nine 
of  the  forty  three  contiguous  surveys  made  in 
the  name  of  Banks,  and  that  none  of  the  lands 
claimed  by  the  plaintiffs  are  within  the  boun- 
daries of  the  surveys  patented. 

In  reference  to  the  claim  of  some  of  the  de- 
fendants to  own  a  portion  of  the  Welch  tract, 
in  yirtue  of  a  tax  sale  in  1875  of  68,784  acres, 
in  the  name  of  Francis  Hyland,  the  court  be- 
low found  from  the  eyidence  that  no  such  sur- 
vey was  ever  filed  in  the  land  office  of  Vir- 
ginia: that  no  grant  was  ever  issued  thereon; 
and  that  no  such  tract  was  ever  charged  with 
taxes  on  the  land  books  of  either  state.  We 
perceiye  no  reason  to  doubt  the  accuracy  of 
this  finding.  From  such  a  sale  no  title  could 
be  derived. 

But  the  defendants  insist  that,  independ- 
ently of  any  question  involving  ^i«ir  respective 
claims  to  the  lands  in  dispute,  the  plaintiffs 
themselves  have  no  title  that  will  authorize 
any  decree  in  their  behalf.  We  have  seen 
that  in  1875,  in  the  lifetime  of  Allen  T.  Caper- 
ton.  the  lands  in  dispute,  havini^  been  returned 
delinquent  for  the  non-payment  of  the  taxes 
due  thereon,  were  sold  by  the  proper  officer, 
and  purchased  by  the  state  of  West  Virginia, 
and  the  title  thereto,  without  deed  and  by 
virtue  of  tlie  statute,  vested  at  once  in  the 
state.     There  was  no  formal  redemption  by 
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Caperton,  who  died  within  leas  than  a  year 
after  such  sale;  and  it  is  insisted  that  his  neir» 
could  not  redeem  under  the  laws  of  West  Vir« 
ginia,  at  least  after  the  expiration  of  one  year 
from  the  purchase  by  the  state.  In  that  view, 
it  is  contended  that  the  proceedings  hereinbe- 
fore referred  to,  and  which  were  instituted  in 
1881  in  the  circuit  courts  of  Webster  and 
Nicholas  counties  by  the  heirs  of  Caperton^ 
were  ineffectual  to  restore  title;  in  which  case 
his  heirs  could  not  claim  the  lands,  nor  invoke 
the  aid  of  a  court  of  equity,  whatever  might 
be  the  invalidity  of  the  claims  asserted  by  the 
defendants.  Let  us  see  whether  this  content 
tion  is  justified  by  any  reasonable  interpreta- 
tion of  the  statutes  of  West  Viriorinia. 

♦By  the  constitution  of  West  Virginia,[397 
adopted  in  1872,  it  was  provided:  "  ^  4.  Al? 
lands  in  this  state,  waste  and  unappropriated, 
or  heretofore  or  hereafter  for  any  cause  for- 
feited, or  treated  as  forfeited,  or  escheated  to' 
the  state  of  Virginia,  or  this  state,  or  ^ur^ 
chased  by  either  and  become  irredeemable,, 
not  redeemed,  released,  transferred,  or  other- 
wise disposed  of,  the  title  whereto  shall  re- 
main in  this  state  till  such  sale  is  hereinafter 
mentioned  be  made,  shall,  by  proceedings  in 
the  circuit  court  of  the  county  m  which  lands 
or  part  thereof  are  situated,  be  sold  to  the 
highest  bidder,  g  6.  The  former  owner  of 
any  such  land,  shall  be  entitled  to  receive  the 
excess  of  the  sum  for  which  the  land  may  be 
sold  over  the  taxes  charged  or  chargeable 
thereon,  or  which,  if  the  land  had  noi  been 
forfeited,  would  have  been  charged  or  charge- 
able thereon,  since  the  formation  of  this  slate, 
with  interest  at  the  rate  of  twelve  per  centum 
per  annum,  and  the  costs  of  the  proceedings, 
if  his  claim  be  filed  in  the  circuit  court  that 
decrees  the  sale,  within  two  years  thereafter.*^ 
Art.  XIIL 

In  order  to  carr^  out  these  constitutional 
provisions,  the  legislature  of  West  Viririnia 
passed  the  act  of  April  9th,  1878,  entitled  "An 
net  to  amend  and  re-enact  chapter  81  of  the 
Code  of  West  Virginia,  concerning  the  sale  of 
real  estate  for  taxes,  forfeiture  for  non-pay- 
ment and  non  assessment  of  taxes,  and  the 
transfer  of  title  vested  in  the  state."  Acts 
W.  Va.  1872-73.  p.  808. 

This  act  provides  for  the  sale  of  lands  for 
taxes,  and  gives  "the  owner  of  any  real  estate 
so  sold,  hU  heirtor  cLS»ign»,  or  any  person  hav- 
ing a  right  to  charge  such  real  estate  for  & 
debt,"  the  right  to  '^redeem  the  same  by  pay- 
ing to  the  purchaser,  his  heirs  or  assigns, 
within  one  year  from  the  sale  thereof,  the 
amount  specified  in  the  receipt  mentioned  in 
the  tenth  section  [being  the  receipt  given  by 
the  sheriff  or  collector  to  the  purchaser]  and 
such  additional  taxes  thereon  as  may  have 
been  paid  by  the  purcha^^er,  his  heirs  or  as- 
signs, with  interest  on  said  purchase  money 
and  taxes  at  the  rate  of  twelve  per  centum  per 
annum  from  the  time  the  same  may  have  been 
so  paid.'*  §15.  Infants,  married  women, insane 
persons.  *or  persons  imprisoned,  whose  [308- 
real  est-ate  may  liave  been  sold  during  their  re- 
spective disabilities,  were  given  the  right  to 
redeem  within  one  year  after  such  disability 
was  removed.  ^80.  If  no  person  present  at 
the  sale  bid  the  amount  to  be  satisfied  to  the 
state,  it  was  made  the  duty  of  the  sheriff  or 
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The  fifth  section  of  the  same  article  pro- 
vided: *'5.  All  lands  in  this  state  heretofore 
Tested  in  the  state  of  Virginia  by  forfeiture, 
or  by  purchase  at  the  sheriff's  sales  for  delin- 
quent taxes,  and  not  released  or  exonerated  by 
the  laws  thereof,  or  by  the  operation  of  the 
preceding  sectiou,  may  be  redeemed  by  the 
former  owners,  by  payment  to  this  state  of  the 
amount  of  taxes  and  damages  due  thereon  at 
the  time  of  such  redemption,  within  five  years 
from  the  day  this  constitution  goes  into  opera- 
tion; and  all  such  lands  not  so  released,  exonor- 
ated,  or  redeemed  shall  be  treated  as  forfeited, 
and  proceeded  against  and  sold  as  provided  in 
the  third  section  of  this  article/' 

In*execut{on  of  those  provisions  the  legis- 
lature of  West  Virginia,  on  the  2d  day  of 
March,  1865,  passed  an  act  containing,  among 
others,  these  provisions: 
393]  *Sec.  2.  All  lands  in  this  state  heretofore 
vested  in  the  state  of  Virginia  by  forfeiture,  or 
by  purchase  at  the  sheriff's  sales  for  delinquent 
taxes  and  not  released  or  exonerated  by  the 
laws  thereof,  or  by  the  operation  of  the  sev- 
enth section  of  the  ninth  article  of  the  consti- 
tution of  this  state,  may  be  redeemed  by  the 
former  owners  by  payment  into  the  treasury 
of  this  state,  upon  the  certificate  of  the  audi- 
tor, of  the  amount  of  taxes  and  damages  due 
thereon  at  the  time  of  such  redemption,  on  or 
before  the  twentieth  day  of  June,  eighteen 
hundred  and  sixty-eight. 

*'Sec.  8.  All  waste  and  unappropriated 
lands  within  the  state,  and  all  lands  in  this 
state  heretofore  vested  in  the  state  of  Virginia 
by  forfeiture  or  by  purchase  at  the  sheriff's 
sales  for  delinquent  taxes,  not  released  and 
exonerated,  or  redeemed  in  the  manner  pre- 
scribed in  the  second  section  of  this  act,  shall 
be  sold  for  the  benefit  of  the  school  fund,  in 
the  manner  hereinafter  directed."  Acts  W. 
Va.  1865,  p.  79,  chap.  02i 

From  Uiese  statutory  and  constitutional  pro- 
visions it  appears:  That  by  the  law  of  Vir- 
ginia, in  force  prior  to  the  creation  of  the  state 
of  West  Virginia,  it  was  the  duty  of  the  sheriff 
or  collector,  when  lands  were  sold  for  taxes, 
to  purchase  them  on  behalf  of  the  common- 
wealth for  the  amount  of  taxes,  unless  some 
person  bid  that  amount;  that  any  lands  so 
purchased  and  certified  to  the  first  auditor 
vested  in  the  commonwealth  without  anv  deed 
for  that  purpose;  that  such  lands  could  have 
been  redeemed  in  the  mode  prescribed  by  the 
statute;  that  whatever  title  Virginia  had  to 
lands  so  purchased  and  not  redeemed,  and 
which  were  within  the  territory  now  constitu- 
ting West  Virdnia,  passed  to  the  latter  state 
upon  its  admission  into  the  Union;  and  that 
the  time  given  by  the  constitution  and  laws  of 
West  Virginia  to  redeem  lands  that  had  be 
come  the  property  of  Virginia  by  forfeiture  or 
by  purchase  at  sheriff's  sale  for  delinquent 
taxes,  and  which  had  not  been  released  or  ex- 
onerated in  conformity  to  law,  expired  June 
20th,  1868. 

The  result  is  that  the  sale  of  the  tract  of 
100,000  acres,  put  on  the  assessor's  books  in 
the  name  of  William  McClary,  for  the  taxes  of 
1868,  must  be  held  to  have  l>een  unauthorized 
by  law.  And  such  must  be  the  result  even  if 
it  be  assumed  that  it  was  the  pame  tract  as  that 
patented  by  Virginia  to  William  McCreery  on 
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the  21st  of  January,  1796.    From  the  records 
in  the  office  of  the  auditor  of  public  accounts 
of  Virginia  it  appears  that  the  tract  of  100,000 
acres  in  the  name  of  William  McCreery  was 
charged  on  the  land  books  of  Nicholas  oountjr 
with  taxes  for  the  years  1840  to  1850  indusive^ 
and  was  returned  delinquent  for  all  of  those 
years  in  the  aggregate  sum  of  $297.50,  for 
which  it  was  sold  and  purchased  by  the  com- 
monwealth of  Virginia  in  the  year  1850.     It 
had  not  been  ^redeemed  in  1860.  and  [39^ 
after  that  year  it  disappeared  from  the  land 
books  of  the  county. 

The  title  was  in  Virginia  from  and  after  the 
sale  in  1850  for  taxes,  and  that  title  passed  to 
West  Virginia  on  the  admission  of  the  latter 
state  into  the  Union.  The  former  owner  was 
given,  by  the  constitution  of  West  Virgints^ 
five  years  from  the  day  that  instrument  went 
into  operation  to  redeem  by  paying  the  tsxes 
and  damages  due  the  state.  That  Ume.  as  Just 
stated,  expired  June  20th.  186S.  There  wss 
no  redemption.  It  was,  therefore,  beyond  tbs 
authority  of  the  assessor  of  Webster  county  to 
put  the  McClary  or  McCreery  tract  on  the 
assessor's  books  as  chargeable  with  taxes  for 
the  year  1868.  It  was  then  the  property  of  the 
state  of  West  Virginia,  as  between  the  state 
and  all  who  claimed  under  the  McCreerj 
patent,  and  as  such  could  neither  be  assessed 
nor  sold  as  for  taxes  due  the  state.  Laws  of 
West  Virginia.  1868.  p.  161,  §  36.  Act  of  De^ 
cember  8,  1863.  The  aasesbment  and  sale 
were  consequently  void,  and  no  rights  passed 
to  the  purchasers. 

Some  effort  was  made  to  protect  the  daim 
of  Rich  and  Conrow  to  own  the  McClary  or 
McCreery  tract  of  100.000  acres  in  virtoe  of  a 
sale  made  in  1871  for  the  taxes  of  1870  under 
an  alleged  assessment  upon  this  tract  as  the 
property  of  one  "Viscount  Clifford  de  Fleury,* 
The  deed  made  by  the  recorder  to  Rich  and 
Conrow,  dated  October  8d.  1872.  recited  amon^ 
other  things  that  '*  the  said  tract  of  land  was 
surveved  for  Colonel  William  McClary  on  the 
28d  of  April,  1795,  the  same  having  since  bees 
conveyed,  as  appears  by  sundry  deeds  and  con- 
veyances now  upon  record  in  said  oountv  of 
Webster,  showing  that  the  same  land  wasbeht 
in  fee  simple  by  viscount  Clifford  de  Fleury. 
but  was  sold  on  the  24th  of  September.  18699, 
in  the  name  of  William  McClary,  for  the  non- 
payment of  taxes  thereon  for  the  year  1888  and 
previous  years,  and  was  purchased  by  Benja- 
min Rich,  and  the  same  conveyed  to  said  Rm 
and  Thornton  Conrow  by  deed  bearing  date 
September  28th.  1870."  It  is  a  singuhu-  cir 
cumstance  that  not  one  of  the  ''sundry  deeds 
and  conveyances"  here  referred  to  was  pro- 
duced in  evidence.  The  proof  tends  stroogly 
to  show  that  the  sale  of  1871  for  tbe  taxes  ti 
1870  *wa8  a  fraudulent  contrivance  to  [d05 
overcome  the  inherent  difficulties  that  were  in 
the  way  of  sustaining  the  sale  of  1869  for  the 
taxes  of  1868.  The  sale  of  1871  could  not  have 
legally  occurred  unless  taxes  were  in  fact 
chargeable  on  the  lands.and  the  landsen  teredos 
the  assessor's  book  for  the  taxes  of  1870.  Tbe 
original  land  book  of  1870  for  Webst^  coontv 
upon  which  such  entry  would  appear.  If  ft 
was  in  fact  duly  made,  could  not  be  foand  al 
I  the  time  the  evidence  in  this  cause  was  taken, 
I  and  the  only  book  in  existence — purporting  to 
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be  a  copy  of  that  book  cod  tain  ing  the  entry  of 
100,000  acres  in  the  name  of  de  Fleury — was 
the  one  in  the  possession  of  (he  state  auditor. 
Upon  that  copy  appeared,  for  the  first  time  in 
any  land  book  of  Webster  county,  a  tract  of 
100.000  acres  '*\n  the  name  of  Fleury,  Viscount 
Clifford  de,  for  the  year  1870."  And  the  en- 
try in  that  copy  was  not  in  its  alphabetical 
order,  but  out  of  its  natural  place,  between  the 
letters  M  and  N,  and  in  a  different  handwrit- 
ing from  the  handwriting  on  the  same  page, 
except  the  footings.  The  county  clerk  of  Web- 
ster county  testified  that  upon  examination  of 
the  assessor's  land  book  in  his  office  for  the 
year  1970  he  could  not  find  any  land  charged 
thereon  in  the  name  of  Viscount  Clifford  de 
Pleury.  Without  further  reference  to  the 
proofs  on  this  point,  it  is  sufficient  to  say  that, 
according  to  the  weight  of  the  evidence,  this 
land  was  never  duly  entered  in  the  name  of 
de  Fleury  upon  the  land  books  of  the  proper 
county  preceding  the  sale  in  1871  for  the  taxes 
of  1870;  that  that  sale  was  a  mere  sham;  and 
that  no  rights  accrued  to  the  purchasers  by 
reason  of  it. 

Nor  did  any  title  pass  by  the  purchase  at  the 
tax  sale  of  September  24th,  1869,  of  the  Mess- 
ingbird  or  Messingburg  tract  of  12,500  acres. 
That  tract,  it  is  true,  appeared  to  have  been 
surveyed  in  1795,  but  the  survey  was  never 
filed  in  the  land  office  of  Virginia,  and  no 
patent  was  ever  issued.  The  Welch  tract  was 
also  surveyed  in  the  same  year,  but  no  patent, 
based  on  that  survey,  appears  to  have  been 
issued.  The  placing  of  these  tracts,  upon  the 
books  of  Webster  county,  as  the  lands  of  pri- 
vate persons,  claiming  under  the  Messingbird 
and  Welch  surveys,  but  having  no  title  to  the 
396]  lands,  was,  therefore,  unauthorized  *by 
law.and  no  right  to  such  lands  was  acquired  by 
the  tax  Bale  of  1869.  What  has  been  already 
said  in  respect  to  the  Banks  58,500  acres  tract 
is  sufficient  to  aispose  of  that  part  of  the  case, 
namely,  that  grants  were  issued  for  only  nine 
of  the  forty  three  contiguous  surveys  made  in 
the  name  of  Banks,  and  that  none  of  the  lands 
claimed  by  the  plaintiffs  are  within  the  boun- 
daries of  the  surveys  patented. 

In  reference  to  the  claim  of  some  of  the  de- 
fendants to  own  a  portion  of  the  Welch  tract, 
in  virtue  of  a  tax  sale  in  1875  of  68,734  acres, 
in  the  name  of  Francis  Hyland,  the  court  be- 
low found  from  the  evidence  that  no  such  sur- 
vey was  ever  filed  in  the  land  office  of  Vir- 
ginia; that  no  grant  was  ever  issued  thereon; 
and  that  no  such  tract  was  ever  charged  with 
taxes  on  the  land*  books  of  either  state.  We 
perceive  no  reason  to  doubt  the  accuracy  of 
this  finding.  From  such  a  sale  no  title  could 
be  derived. 

But  the  defendants  insist  that,  independ- 
ently of  any  question  involving  (Aetr  respective 
claims  to  the  lands  in  dispute,  the  plaintiffs 
themselves  have  no  title  that  will  authorize 
any  decree  in  their  behalf.  We  have  seen 
that  in  1875,  in  the  lifetime  of  Allen  T.  Caper- 
ton,  the  lands  in  dispute,  having  been  returned 
delinquent  for  the  non-payment  of  the  taxes 
due  thereon,  were  sold  by  the  proper  officer, 
and  purchased  by  the  state  of  West  Virginia, 
and  the  title  thereto,  without  deed  and  by 
virtue  of  the  statute,  vested  at  once  in  the 
state.     There  was  no  formal  redemption  by 
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Caperton,  who  died  within  less  than  a  vcar 
after  such  sale;  and  it  is  insisted  that  his  heir§ 
could  not  redeem  under  the  laws  of  West  Vir* 
ginia,  at  least  after  the  expiration  of  one  vear 
from  the  purchase  by  the  state.  In  that  view, 
it  is  contended  that  the  proceedings  hereinbe- 
fore referred  to,  and  which  were  instituted  in 
1881  in  the  circuit  courts  of  Webster  and 
Nicholas  counties  by  the  heirs  of  Caperton^ 
were  ineffectual  to  restore  title;  in  which  case 
his  heirs  could  not  claim  the  lands,  nor  invoke 
the  aid  of  a  court  of  equity,  whatever  might 
be  the  invalidity  of  the  claims  asserted  by  the 
defendants.  Let  us  see  whether  this  conten- 
tion  is  justified  by  any  reasonable  interpreta- 
tion of  the  statutes  of  West  Virffinia. 

♦By  the  constitution  of  West  Virginia,[397 
adopted  in  1872,  it  was  provided:  "  §  4.  Al? 
lands  in  this  state,  waste  and  unappropriated, 
or  heretofore  or  hereafter  for  any  cause  for- 
feited, or  treated  as  forfeited,  or  escheated  to 
the  state  of  Virginia,  or  this  state,  or  j^urr 
chased  by  either  and  become  irredeemable,, 
not  redeemed,  released,  transferred,  or  other- 
wise disposed  of,  the  title  whereto  shall  re- 
main in  this  state  till  such  sale  is  hereinafter 
mentioned  be  made,  shall,  by  proceedings  in 
the  circuit  court  of  the  county  in  which  lands 
or  part  thereof  are  situated,  be  sold  to  the 
highest  bidder,  g  5.  The  former  owner  of 
any  such  land,  shall  be  entitled  to  receive  the 
excess  of  the  sum  for  which  the  land  may  be 
sold  over  the  taxes  charged  or  chargeable 
thereon,  or  which,  if  the  land  had  not  been 
forfeited,  would  have  been  charged  or  charge- 
able thereon,  since  the  formation  of  this  state, 
with  interest  at  the  rate  of  twelve  per  centum 
per  annum,  and  the  costs  of  the  proceedings, 
if  his  claim  be  filed  in  the  circuit  court  that 
decrees  the  sale,  within  two  years  thereafter.*^ 
Art.  XIIL 

In  order  to  carr^  out  these  constitutional 
provisions,  the  legislature  of  West  Virtrinia 
passed  the  act  of  April  9th.  1878,  entitled ''An 
net  to  amend  and  re-enact  chapter  81  of  the 
Code  of  West  Virginia,  concerning  the  sale  of 
real  estate  for  taxes,  forfeiture  for  non  pay- 
ment and  non-assessment  of  taxes,  and  the 
transfer  of  title  vested  in  the  state.*'  Acta 
W.  Va.  1872-73.  p.  808. 

This  act  provides  for  the  sale  of  lands  for 
taxes,  and  gives  '*the  owner  of  any  real  estate 
so  sold,  hU  Jieirsor  assfgnu,  or  any  person  hav- 
ing a  right  to  charge  such  real  estate  for  a 
debt,"  the  right  to  **redeem  the  same  by  pay- 
ing to  the  purchaser,  his  heirs  or  assigns, 
within  one  year  from  the  sale  thereof,  the 
amount  specified  in  the  receipt  mentioned  in 
the  tenth  section  [being  the  receipt  given  by 
the  sheriff  or  collector  to  the  purchaser]  and 
such  additional  taxes  thereon  as  may  have 
been  paid  by  the  purchaser,  his  heirs  or  as- 
signs, with  interest  on  said  purchase  money 
and  taxes  at  the  rate  of  twelve  per  centum  per 
annum  from  the  time  the  same  may  have  been 
so  paid.'*  §15.  Infants,  married  women, insHne 
persons,  *or  persons  imprisoned,  whose  [398- 
real  est-ate  may  have  been  sold  during  their  re- 
spective disabilities,  were  given  the  right  to 
redeem  within  one  year  after  such  disability 
was  removed.  §  80.  If  no  person  present  at 
the  sale  bid  the  amount  to  be  satisfied  to  the 
state,  it  was  made  the  duty  of  the  sheriff  or 
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collector  to  purchase  on  behalf  of  the  state  for 
lUie  taxes,  with  interest  and  dainaf!:e8  due 
thereon — making  out  a  list  of  such  purchases 
to  be  transmitted  to  the  auditor  and  recorded, 
and  the  title  vesting  in  the  state,  subject,  how- 
ever, to  the  right  of  redemption  as  prescribed 
In  the  Sfime  statute.  §§  31,  82.  The  right  of 
redemption  was  to  be  exercised,  within  one 
jrear  from  the  sale,  by  "the  previous  owner  of 
«ny  real  estate  so  sold  and  purchased  for  the 
-state,  Mb  heirs  or  asstgns,  or  any  person  having 
«  right  to  charge  it  for  a  debt."  g  88.  The 
statute  also  prescribes  the  mode  in  which  the 
redemption  may  be  effected  by  **any  person 
baving  a  right  to  redeem  any  tract  or  lot  of 
land  purchased  by  (he  state  at  a  sale  thereof 
for  the  non-payment  of  the  taxes  thereon." 
•^  84.  Another 'section  provides:  **  When  real 
•estate  so  purchased  is  so  redeemed,  the  auditor 
«hall  certify  the  fact  of  such  redemption  to 
the  pioper  assessor,  and  it  shall  thereupon  be 
the  duty  of  such  assessor  to  re-enter  the  same 
upon  the  land  books  of  the  county  or  district 
in  the  name  of  the  former  owner  thereof,  or 
in  case  the  same  has  been  conveyed  by  deed 
to  any  other  person,  to  enter  the  same  in  the 
name  of  the  grantee  in  such  deed.  But  such 
redemption  shall  not  prejudice  any  claimant 
of  such  land  or  any  part  thereof,  who  may 
have  acquired  the  state  s  right  thereto  by  the 
•constitution  or  former  laws  of  the  state."  §  88. 

In  the  same  year,  November  18tb,  1878,  was 
passed  the  act  heretofore  referred  to,  provid- 
ing  for  the  sale  of  escheated,  forfeited,  and 
iinappropriated  lands  for  the  benefit  of  the 
•school  fund.  That  act,  which  amended  and 
re-enacted  chapter  105  of  the  Code  of  West 
Tirginia.  provided: 

"1.  All  waste  and  unappropriated  lands 
within  this  s^ite.  and  all  lands  in  this  state 
heretofore  vested  in  the  state  of  Virginia  by 
forfeiture  or  purchase  at  the  sheriff's  or  col- 
lector's sale  for  delinquent  taxes  and  not  re- 
IpAfled  and  exonerated  or  redeemed  within  one 
-899]  year  according  to  law;  all  lands  *hereto- 
fore  or  hereafter  purchased  for  this  state,  at  a 
«ale  thereof  for  taxes,  and  not  redeemed  within 
one  year,  according  to  law,  and  all  lands  for- 
feited to  this  state  for  the  failure  to  have  the 
same  entered  upon  the  books  of  the  assessor 
«nd  charged  with  the  taxes  thereon,  as  pro- 
vided for  by  law,  shall,  so  far  as  the  title 
thereof  shall  not  be  vested  In  junior  grantees 
or  claimants  under  the  provisions  of  the  con- 
«titution  and  laws,  be  sold  for  the  benefit  of 
the  school  fund,  in  the  manner  hereinafter 
prescribed.  The  auditor  shall  certify  to  the 
clerk  of  the  county  court  a  list  of  all  such 
lands,  which,  or  the  greater  part  of  which,  lie 
in  his  county,  within  sixty  days  after  the  title 
thereto  shall  vest  in  the  state."  Acts  W.  Ya. 
1872-'78.  p.  450. 

It  was  made  the  duty  of  circuit  courts  to 
appoint  for  each  county *of  their  respective  cir- 
cuits a  commissioner  charged  with  the  duty  of 
selling,  under  the  direction  of  the  court,  lands 
of  the  character  named  in  the  Rtutntc. 

The  act  further  provided:  **§  12.  The  for- 
mer owner  of  any  such  land,  shall  be  entitled 
to  recover  the  excess  of  the  sum  for  which  the 
land  may  be  sold  over  the  taxes  charged  and 
chargeable  thereon,  or  which  if  the  land  had 
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not  been  forfeited,  ^ould  have  been  charged 
or  chargeable  thereon,  since  the  formatioo  of 
this  stale,  with  interest  at  the  rate  of  twelve 
per  centum  per  annum,  and  the  costs  of  the 
proceedings,  if  his  claim  be  filed  in  the  circuit 
court  that  decrees  the  sale,  within  two  ye«n 
thereafter,  as  provided  in  the  next  section. 
§  18.  Any  such  owner  may  within  the  time 
aforesaid,  file  his  petition  in  the  said  circoit 
court  stating  his  title  to  such  lands,  accom- 
panied with  the  evidences  of  his  title  and  upoa 
such  full  and  satisfactory  proof  that  at  the 
time  the  title  to  said  lands  vested  in  the  state, 
he  had  a  good  and  valid  title  thereto,  lecal  or 
equitable,    superior   to   any  other  clalmaoK 
thereof.    Buch  court  shall  order  the  exceai 
mentioned  in  the  next  preceding  section  to  be 
paid  to  him;  and  upon  a  properly  certified 
copy  of  such  order  being  presented  to  ibe  an- 
ditor,  he  shall  draw  his  warrant  on  the  treasury 
in  favor  of  such  owner  or  his  personal  repre- 
sentative for  such  excess.  At  any  time  before  tMe 
saUof  any  such  land  as  hereinbefore  mentioofd, 
eueh  former  ^oumer  or  any  creditor  of  [400 
such  former  owner  of  such  land,  havinf  a  lies 
thereon,  may  pay  into  court  by  and  with  iIm 
consent  of  Uie  court,  all  costs,  taxes,  and  ia- 
terest  due  at  the  time,  as  provided  for  in  sec- 
tion 12  of  this  chapter,  and  have  an  order  msde 
in  the  order  book  of  such  court  describing  the 
amount  paid  in  as  well  as  the  character  of  Us 
claim  to  said  land,  which  order  so  made  shall 
operate  as  a  release  of  all  former  taxes  on  aid 
land,  and  no  sale  thereof  shall  be  made:  Pro- 
vided, That  such  payment  shall  in  no  way 
affect  or  Impair  the  title  to  any  portion  of  sucb 
land  transferred  to  and  vested  in  any  penoo, 
as  provided  in  section  three  of  article  toirtecm 
of  the  constitution."    Acta  W.  Ya.  1879. 1871. 
pp.  454,  455. 

It  will  be  observed,  from  ao  examinattoo  of 
the  acU  of  April  9th,  1878.  and  November  llth, 
1873:  That  in  the  case  of  real  estate  sold  for 
taxes,  of  which  the  state  l)ecame  the  purcbater. 
the  first-named  act  gives  "the  owner  of  say 
real  estate  .  .  .  h\B  Mir$  or  etaeigiu  or  muj  ^e>t- 
son  having  a  right  to  charge  auch  real  estate 
for  a  debt,"  the  right  to  redeem  within  om 
year  from  the  sale;  and  that  in  the  case  of  pro- 
ceedings instituted  by  the  school  commissioaer 
in  the  circuit  court  to  sell,  for  the  benefit  of 
the  school  fund,  land  of  which  the  state  bad 
become  the  purchaser,  the  last  act  gives  *thi 
former  owner  of  any  such  land"  the  right  to 
recover  the  excess  for  which  it  mav  be  soU 
"over  the  taxes  charged  and  chargeable  thsft- 
on,"  if  his  claim  be  asserted,  tn  such  oonit,  by 
petition  filed  within  two  yean  after  any  mm 
under  its  orders,  and  accompanied  by  proof  of 
title.  But  the  latter  act  also  gives  to  "soHi 
former  owner  or  anv  creditor  of  such  fonasr 
owner  of  such  land  the  right  to  redeem  "«< 
any  time  before  the  eal^*  that  may  be  ordersd 
by  the  circuit  court  for  the  l>eneflt  of  the  school 
fund. 

Now  the  point  made  by  the  defendants  k 
that  although  Caperton,  if  he  hail  lived.  cottM 
have  redeemed  at  any  time  before  such  mIt. 
his  heire  could  not  redeem  at  all  under  the  id 
of  November  16ih,  187a,  because  that  act  nukes 
no  express  reservation  for  their  benefit,  sad 
does  not,  in  terms,  allow  any  one  except  ths 
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-former  owner,  or  some  creditor  of  his  having 
ft  lien  on  the  land,  to  take  advantage  of  iu 
provisions. 

-401]  *We  have  not  heen  referred  to  any  deci- 
sion of  the  supreme  court  of  appeals  of  West 
Virginia,  placing  any  such  interpretation  upon 
the  above  statutes.  None  of  the  cases  cited  by 
•counsel  for  the  defendants  sustains  the  propo- 
sition that  the  heirs  of  the  former  owners  were 
•excluded  from  the  beneficent  provisions  (»f 
the  act  of  November  16th,  1878.  McClure  v. 
Mailland,  24  W.  Va.  561,  only  decides  that 
proceedings  instituted  under  that  act,  for  the 
benefit  of  the  school  fund,  were,  in  a  judicial 
sense,  ex  parte,  and  were  neither  in  rem  nor 
«fi  personam;  neither  against  the  land  nor 
against  the  former  owners.  In  that  case  it  was 
held  that  as  the  title  bad  vested  absolutely  in 
the  state,  the  right  to  redeem  was  simply  of 
grace,  and  must  he  exercised  in  the  form  pre- 
scribed by  the  statute.  This  principle  was 
recognized  by  the  circuit  court  of  the  United 
States  for  the  district  court  of  West  Virginia 
in  De  Forest  v.  Thompson,  40  Fed.  Rep.  375, 
378  (reported  in  82  W.  Va.  appx.  1,  under  the 
title  of  Waktmaa  v.  Thompson)  and  subse- 
•quently  by  the  United  States  Court  of  Appeals 
for  the  Fourth  Circuit  in  Bead  v.  Dingess,  60 
Fed.  Rep.  21.  Tbe  full  extent  of  the  decisitm 
1o  McClure  v.  MaiUand,  supra.  Is  indicated  by 
the  subsequent  case  of  Waggoner  v.  Wo^f,  28 
W.  Va.  820,  827.  in  which  the  court  said:  "In 
MeClnre  v.  Maiilar^  24  W.  Va.  561.  this  court 
•decided,  that  as  soon  as  the  title  to  the  land 
became  forfeited  and  vested  in  the  state,  ac- 
•cording  to  the  aforesaid  provisions  of  the  con- 
-etiiution,  the  ownership  of  the  state  became 
absolute,  and  her  title  perfect,  and  that  the 
former  owner  then  ceased  to  have  any  title, 
claim,  right,  or  interest  whatever  in  the  land 
-as  such  owner,  and  that  the  only  right  con- 
ferred upon  him  hj  the  said  fifth  section  of 
the  constitution  was  to  be  paid  the  excess  of 
the  proceeds  of  the  sale  over  the  amount  of  the 
taxes,  in  the  manner  therein  prescribed.  In 
that  case  no  petition  was  filed  or  offer  made  to 
redeem  the  land.  The  effort  there  was  to  have 
the  f  ale  of  landM  already  made  set  aside  at  the 
instance  of  Maitland,  the  former  owner. 
Therefore  no  question  was  presented  or  con- 
(ddered  in  that  case  as  to  the  right  of  the  for- 
mer owner  to  redeem  the  land  before  sale  by 
the  school  commissioner;  nor  was  the  power  of 
the  If ^islnture  to  authorize  such  redemption 
402]*bef ore  sale  either  referred  to  or  discussed 
by  the  court  in  its  opinion.  The  question  as  to 
such  authority  Is  now  for  the  first  time  pre- 
sented to  this  court."  Neither  of  these  cases 
Involved  any  question  as  to  the  right  of  the 
heirs  of  the  former  owner  to  redeem  prior  to 
any  sale  based  on  a  petition  filed  by  the  school 
commissioner  under  the  act  of  November  16th, 
1873. 

In  the  absence  of  any  direct  decision  of  the 
state  court  upon  this  subject,  we  are  not  will- 
■ing  to  construe  the  statutes  in  question  as  cut- 
ting off  the  right  of  the  heirs  of  the  former 
owner — the  latter  dying  before  the  expiration 
of  the  time  (one  year)  allowed  for  redemption 
ty  the  act  of  April  9th,  1878— to  secure  tbe 
release  of  his  lands  from  all  former  tuxes,  and 
thereby  to  prevent  such  lands  from  being  sold 
for  the  benefit  of  the  school  fund,  as  pre- 
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scribed  by  the  act  of  November  16lh,  1873. 
It  is  quite  true  that  upon  the  sale  on  the  26th 
of  September,  1875,  of  the  lands  here  in  ques- 
tion (standing  on  the  land  records  in  the  name 
of  Caperton)  the  title,  by  virtue  of  the  statute, 
passed  to  the  state  upon  its  purchase  of  them, 
and  that  title  became  indefeasible  upon  the  ex- 
piration of  one  year  without  redemption.  But 
it  is  clear,  from  the  express  words  of  section 
83  of  the  act  of  April  9th,  1878.  that  the  heirs 
of  Caperton,  he  having  died  before  the  expira- 
tion of  one  year,  could  within  that  year  have 
redeemed  in  the  mode  prescribed  by  that  act. 
If  there  was  no  redemption,  within  the  time 
named,  the  title  remained  in  the  state  until  the 
lands  were  sold  under  proceedings  instituted 
in  the  proper  circuit  court  of  the  county  by 
the  school  commissioner.  Section  18  of  the 
act  of  November  16th,  1873,  was  in  the  direo> 
tion  of  liberality  and  forbearance  towards  those 
whose  lands  had  been  taken  for  taxes.  And 
in  the  condition  of  the  land  titles  of  the  state, 
there  was  every  reason  why  the  state  should 
enable  those  who,  but  for  the  sale  at  which  it 
purchased,  would,  under  the  law,be  the  owners 
of  the  lands,  to  have  them  released  from  "all 
former  taxes, "provided  they  moved  in  the  mat- 
ter before  the  lands  were  actually  sold  by  direc- 
tion of  the  circuit  court  in  the  proceedings  in 
stituted  by  the  commissioner  of  school  lands. 

The  words  *'  former  owner'*  In  section  18  of 
the  last  act  embrace  those  who,  in  law,  would 
have  owned  the  lands,  upon  *the  death  [403 
of  such  owner,  if  they  had  not  been  sold  for 
taxes,  or.  if  sold,  had  been  redeemed  within 
the  prescribed  time  after  the  sale  at  which  the 
state  purchased.  If  the  heirs  of  Caperton  had 
redeemed  the  lands  on  the  last  day  of  the  year 
within  which  the  state  permitted  redemption 
from  the  original  sale  for  taxes,  the  title,  which 
vested  in  the  state  by  its  purchase,  would, 
under  the  act  of  April  9th,  1873,  have  been  at 
Once  reinvested  in  them  without  any  dee<l 
from  the  state,  or  without  the  execution  of 
any  instrument  except  a  certificate  showing 
the  payment  of  what  was  due  the  state.  .  And 
if  Caperton  had  been  alive  during  the  proceed- 
ings instituted  by  the  school  commissioner  in 
the  circuit  court,  his  right,  under  the  act  of 
November  16th,  1878,  to  redeem  at  any  time  be- 
fore a  sale  under  tJie  order  of  the  court,  for  the 
benefit  of  the  school  fund,  could  not  be,  in- 
deed, is  not  questioned.  It  Is  inconceivable 
that  the  legislature  intended  to  deny  that  priv- 
ilege to  his  heirs,  who  succeeded  to  whatever 
rights  he  had  in  respect  to  these  lands.  What 
the  state  wished  was  the  pavment  of  Its  taxes 
and  all  damages  due  for  the  failure  to  pay 
them  at  the  proper  time.  No  considerations 
of  public  policy  can  be  suggested  in  support 
of  the  contention,  based  upon  the  mere  letter 
of  the  statute,  tliat  there  was  a  purpose  to 
withhold  from  the  heirs  of  the  former  owner 
the  privilege  of  redemption  given  to  tbe  an- 
cestor. The  two  statutes  of  1878  are  in  pari 
materia,  and  must  be  construed  together  in 
order  to  ascertain  tbe  intention  of  the  legisla- 
ture. 

Much  stress  is  placed  bv  the  defendants 
upon  the  reservations  made  in  the  acts  of 
April  9th,  1878.  and  November  16th,  1873.  of 
the  rights  previously  vested  under  section 
three  of  article  thirteen  of  the  state  constitu- 
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tion.  They  claim  to  have  had  rights  of  that 
character  at  the  time  these  lands  were  forfeited 
for  the  nonpayment  of  taxes  by  Caperton,  and 
that  those  rights  became  complete  nnd  unas- 
sailable before  the  redemption  by  Caperton's 
heirs  in  1881.  By  that  section  of  the  ftate 
constitution,  hereinbefore  set  out,  the  titie  to 
lands  of  the  character  described  which  were 
not  redeemed,  released  or  otherwise  disposed 
of,  and  which  was  vested  in  and  remained  in 
the  state,  was  transferred  to  and  vested — 
^04]  *1.  In  any  person  (other  than  those  for 
whose  default  the  same  may  have  been  forfeited 
or  returned  delinquent,  their  heirs  or  devisees) 
for  so  much  thereof  as  such  person  shall  have 
had  actual,  continuous  pos<:cssion  of  under 
color  or  claim  of  title  for  ten  years,  and  who, 
or  those  under  whom  he  claims,  shall  have 
paid  the  state  taxes  thereon  for  any  five  years 
during  such  possession;  or, 

2.  If  there  were  no  such  person,  then  to  any 
person  (oiher  than  those  for  whose  default  the 
same  may  have  been  forfeited  or  returned  de- 
linquent, their  heirs  or  devisees)  for  so  much 
of  said  land  as  such  person  shall  have  title  to, 
regularly  derived,  mediately  or  immediately, 
from  or  under  a  grant  from  the  commonwealth 
of  Virginia,  which,  but  for  the  title  forfeited, 
would  be  valid,  and  who,  or  those  under  whom 
he  claims,  has  or  shall  have  paid  all  state  taxes 
charged  or  chargeable  thereon  for  five  success 
ive  years  after  Sie  year  1865,  or  from  the  date 
of  the  grant,  if  It  was  issued  after  that  year;  or, 

8.  If  there  were  no  such  person  as  afore- 
said, then  to  any  person  (other  than  those  for 
whose  default  the  same  may  have  been  for- 
feited or  returned  delinquent,  their  heirs  or 
devisees)  for  so  much  of  said  land  as  such  per- 
son shall  have  had  claim  to  and  actual,  con- 
tinuous possession  of,  under  color  of  title,  for 
any  five  successive  years  after  the  year  1865, 
and  have  paid  all  state  taxes  charged  or  charge- 
able thereon  for  said  period. 

The  defendants'  case  cannot  be  deemed  to 
belong  to  the  first  or  third  of  these  classes,  for 
the  reason,  if  there  were  no  other,  that  the  evi- 
dence fails  to  show  actual,  continuous  posses- 
sion for  ten  years,  or  for  five  successive  years 
after  1865,  under  color  or  claim  of  title.  We 
concur  with  the  learned  district  Judge  in  hold- 
ing that  the  defendants  **  have  failed  by  any 
evidence  to  prove  the  possession  of  this  land, 
before  the  suit  was  brought,  for  five  consecu- 
tive years.  The  possession  attempted  to  be  set 
up  was  of  such  a  transitory  character  as  to  be 
utterly  unreliable.  It  was  not  the  actual,  con> 
linuous  possession  for  five  consecutive  years 
contemplated  by  the  constitution.**  The  evi- 
dence of  the  principal  witness  for  the  defend- 
ants was,  as  the  court  below  well  said.  *'  lack- 
405]  ing  in  all  of  those  ^essential  elements 
that  go  to  make  up  a  continuous  adverse  pos- 
session or  holdine." 

Nor  can  the  defendants  bring  themselves 
within  the  second  of  the  above  classes  descrilied 
In  section  three  of  article  thirteen  of  the  state 
constitution.  In  cases  of  that  class  possession 
is  not  required;  but  title,  regularly  derived, 
was  required.  Assuming  the  correctness  of 
what  has  been  said  in  reference  to  the  title  as- 
serted by  the  defendants,  and  which  need  not 
be  here  repeated,  it  is  idle  to  say  that  they  had 
title  to  aojr  part  of  the  lands  claimed  by  the 
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plaintiff,  *'  regularly  derived, *•  mediately  cr 
immediately,  fro"  or  under  a  grant  cither 
from  Yirgfiiia  or  West  Virginia. 

Upon  the  question  of  the  jurisdiction  of  a 
court  of  equity  to  give  the  relief  sought  by 
the  bill,  but  liitle  need  l)e  said. 

In  iHmpson  v.  EdmiUon,  23  W.  Va.  675, 678. 
the  court  said  that  it  had  been  repeate<Ily  held 
that  a  court  of  equity  has  jurisdiction  to  set 
aside  an  illegal  tax  deed— cii  ing  Ft/rqwran  t. 
Donnally,  7  W.  Va.  114;  Jonc»  v.  DU»,  18  W. 
Va.  75&;  and  Orr  v.    WUey.  19  W.  Vii.  150. 
And  in  Danser  v.  Johnwta,  25  W.  Va.  380. 
887:    "It  is  fully  settled  in  this  state  that  a 
court  of  equity  has  jurisdiction  to  set  aside  a 
void  tax  deed.*'    These  authorities  make  it 
clear  that  if  this  case  had  remained  in  the  stale 
court  no  objection  could  have  been  made  tn  the 
form  of  the  suit    But  as  the  jurisdic!  on  of 
the  courts  of  the  United  States,  sitiiog  io 
equity,  cannot  be  controlled  by  the  laws  of  the 
states  or  the  decisions  of  the  state  courts— ex- 
except  thai  the  courts  of  the  United  States,  sit- 
ting in  equity,  may  enforce  new  rights  of  aa 
equitable  nature  created  by  such  laws.  Clark 
T.  Smith,  38  U.  8.  13  Pet.  m  [lO:  123];  H<^ 
land  V.  ChaUen.  110  U.  S.  15  [28:  52].    It  is 
proper  to  say  that,  according  to  settled  princi- 
ples, the  plaintiffs  were  entitled  to  invoke  the- 
aid  of  a  court  of  equity. 

The  principal  ground  upon  which  the  cos- 
trary  view  is  rested  by  the  appellanu  ii,  thii 
the  bill  assails  the  tax  deeds  under  which  tbcy 
claim  as  fraudulent,  void,  and  inoperatife. 
And  to  support  this  view  several  adjudged 
cases  are  cited,  some  of  which  hold  that  wtieft 
the  title  is  merely  legal,  and  where  the  valid* 
ity  of  one  title  or  l^e  invalidity  of  anotber 
*clearly  appears  on  the  face  of  docu-  [406- 
documents  that  are  accessible,  and  no  partico* 
lar  circtimstances  are  stated,  showing  the  m- 
cessity  for  interference  by  equity,  dther  for 
preventing  suits  or  other  vexHtion,  the  rcoiedy 
is  at  law.  Uipp  v.  BaJtnn,  60  U.  S.  19  How. 
271  [15:  6331;  WhiUhtad  v.  SfuiUuck,  138  C 
8.  146, 156  [34:  873.  876];  SeoU  v.  .V«^.  11^ 
U.  S.  106.  110  [35:  358.  360];  8m$tk  v.  Sf 
OrhanM  Canal  d  Bkg.  Co,  141  U.  &  656.  6G0 
[35:  891.  892].  The  principle  is  thus  stated 
by  Mr,  JuHice  Story:  ••Where  the  illefmhiy 
of  the  agreement,  deed,  or  other  instrumeot 
appears  upon  the  face  of  it,  so  that  its  nullity 
can  admit  of  no  doubt,  the  same  reason  for  tht 
interference  of  courts  of  equity  to  direct  it  t» 
be  canceled  or  delivered  up,  would  not  seem 
to  apply;  for,,  in  such  a  case,  there  can  be  do 
danger  that  the  lapse  of  lime  may  deprive  tht 
party  of  his  full  means  of  defense;  nur  can  tk 
iiya  just  sense,  be  said  that  such  a  paper  esa 
throw  a  doud  over  his  right  or  title,  or  dimla- 
ish  its  security;  nor  it  it  capable  of  beliig  used 
as  a  means  of  vexatious  litigatioo,  or  serlovft 
injury."    1  Bq.  Jur.  §  TOOo. 

These  authorities  do  not  control  the  preteat 
question.  It  must  be  ranembered  that  *Mt  is 
not  enough  that  there  is  a  remedy  at  law;  It 
must  be  plain  and  adequate,  or,  is  oibcr 
words,  as  practical  and  efficient  to  the  cods  of 
justice  and  its  prouipt  administration  m  ibt 
remedy  in  equity."  IJojfee  v.  Gmmdjf,  2S  U.  S. 
3  PeU  210.  215  17:  655. 057]; Dr«W  v.  AirriMf. 
122  U.  a  241,  252  [30:  12.9,  I22i];  AiUn  f. 
Banks,  136  U.  &  300, 31 1  [34:  414, 418|     Aa/ 
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<be  applicability  of  the  rule  depends  upon  tbc 
circumiftances  of  each  case.  Watfon  v.  Suther- 
land,  72  U.  8.  5  Wall.  74,  79  [18:  580. 582].  In 
the  case  now  before  us  it  cannot  be  said  that  the 
invalidity  of  the  deeds  which  the  plaintiffs  8eek 
to  have  canceled  appears  on  their  face.  It  is 
oot  clear  that  their  invalidity  can  be  placed  be- 
yond question  or  doubt,  without  evidence  dehors 
those  deeds. 

Besides,  by  the  laws  of  West  Virginia  the 
tax  deeds  under  which  the  defendants  claim 
-are  prima  facie  evidence  against  the  owner  or 
owners,  legal  or  equitable,  of  the  real  estate  at 
the  time  it  was  sold,  his  or  their  heirs  or  as- 
«ign8,  and  all  other  persons  who  might  have  re- 
deemed Xhe  same  within  the  time  prescribed  by 
law,  and  conclusive  evidence  against  all  other 
persons,  that  the  material  facts  recited  In  them 
407]  are  true.    Code  *of  W.  Va.  1868,  cbap. 
31,  §29;  Acte  of  W.  Va.  1872,  73,  chap.  117. 
fl  29:  Code  of  W.  Va.  1891,  chap.  81.  §  29. 
Mr.  Pomeroy,  in  his  Treatise  on  Equity  Juris- 
prudence, while  recognizing  it  to  be  the  gen- 
eral rule,  established  by  the  weight  of  author- 
ity, that  equity  will  not  interfere  to  remove  a 
<cloud  from  title  "where  tbe  instrument  or  pro- 
ceeding constituting  the  alleged  cloud  is  abso- 
lutely void  on  its  face,  so  that  no  extrinsic  evi- 
dence is  necessary  to  show  its  in  valid  it  v,"  or 
**where  the  instrument  or  proceedine  is  not 
thus  Toid  on  its  face,  but  the  party  clairaing, 
in  order  to  enforce  it,  muil  neeeBsarily  olTer 
evidence  which  will  inevitably  show  its  invalid- 
ity and  destroy  its  efficacy*' — which  doctrine, 
he  says,  often  operates  to  produce  a  denial  of 
Justice— correctlv  says  that  equity  will  inter- 
fere where  deeds,  certificates,  and  other  in- 
struments given  on  sales  for  taxes  are  made 
by  statute  prima  facie  evidence  of  the  regular- 
ity of  piooeedings  connected  with  the  assess- 
ments and  sales.    8  Pom.  Eq.  Jur.  §  1899.  and 
note  1,  p.  487,  and  authorities  there  cited. 
And  this  view  is  sustained  by  numerous  ad- 
Judged  cases.    Huntington  v.  Central  Pae.  H 
Co.  2  Sawy.  503,  514;  AUen  v.  Buffalo,  89  N. 
Y.  886.  890;  Palmer  v.  Rich,  12  Micb.  414, 419; 
Marquette,  E,  dt  0.  R    Co.  y,  Marq^ieite,  85 
Mich.  504;  liilteaukee  Iron  Co,  ▼.  Hubbard,  29 
Wis.  61,  58;  Welter  v.  St,  Paul,  5  Minn.  95; 
Pixley  ▼.  Huggins,  15  Cal.  188.  134;  TiUon  v. 
Oregon  Cent.  M.  Road  Co.  8  Sawy.  22.    See 
•also  2  Blackwell,  Tax  Titles,  §  1066,  and  au- 
thorities cited.    In  the  present  case  there  are 
no  defects  of  a  controlling  character  that  dis- 
tinctly appear  on  the  face  of  the  tax  deeds  un- 
der which  the  defendants  claim  title.    And  as 
those  deeds  are  made  by  statute  prima  facie 
evidence  of  title  in  the  grantees  named  in 
them;  and  as.  therefore,  the  plaintiffs,  if  sued 
in  ejectment  hy  the  defendants,  would  be  com- 
pelled, in  order  to  defeat  a  recovery  against 
them,  to  resort  to  extrinsic  evidence  in  sup- 
port of  their  title,  the  deeds  in  question  consti- 
tute a  cloud  upon  that  title,  to  remove  which 
the  plaintiffs  may  rightfully  invoke  the  aid  of 
«  court  of  equity. 
Tks  deeru  ie  affirmed. 
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JAMES  CONNORS,  Plff.  in  E»    .  [408 
UNITED  STATES. 


(See  8.  C.  Reporter*8  ed.  408-416.) 

XJ.  8.  Rev.  Stat.  §  6611— objection  to  indict 
ment^)olitical  btae  of  Juror — objectione, 

1.  An  indictment  under  U.  8.  Rev.  Stat.  0  5611,  is 
not  insufficiout  as  chnrg'tnir  three  distinct  offenses 
in  a  sinjrle  count,  wliicb  obarKes  that  tbe  accused 
unlawfully  carried  away,  and  aided  in  carrying 
away,  and  advised  and  procured  the  carryinir 
away,  a  ballot  box  and  secreted  the  ballots,  the 
accused  not  being  taken  by  surprise,  or  in  doubt 
as  to  tbe  ofiTonse  cbarged. 

2.  Tbe  objection  to  an  indictment  that  it  charges 
three  additional  offenses  in  a  sinsrle  count,  if  not 
made  until  after  verdict,  will  not  justify  an  ar- 
rest of  judgment,  and  is  not  available  on  writ  of 
error. 

8.  The  law  assumes  that  one*8  political  opinions 
or  affiliations  will  not  stand  in  tbe  way  of  an 
honest  discharge  of  his  duty  as  a  juror. 

4.  Questions  to  a  juror  as  to  whether  his  political 
affiliations  or  imrty  predilections  would  bias  his 
judgment,  or  whether  he  was  a  member  of  the 
Committee  of  One  Hundred,  without  showing 
some  special  reason  for  putting  them,  or  any 
connection  t)etween  that  committee  and  the 
prosecution,  are  improper. 

[No.  512] 

Argued  Dee.  10, 1894,  Restored  to  ddtket  for 
submission  on  printed  briefs  to  full  bench 
Jan.  27,  1895,  Resubmitted  Jan.  SI,  1896. 
Decided  Mag  SO,  1896, 

r\  ERHOH  to  the  Diftrict  Court  of  tbe 
United  States  for  the  District  of  Colorado, 
to  review  a  judgment  of  that  court,  convicting 
James  Connors  of  a  violation  of  section  5511 
U.  S.  Rev.  Stat,  in  regard  to  elections  for  rep- 
resentative in  Congress  and  sentencing  him  lo 
imprisonment  for Df teen  months.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  M.  B.  Gerry  for  plaintiff  in  error,  on 
first  argument 

Mr,  Holmes  Conrad»  Assistant  Atty, 
Gen.  for  defendant  in  error,  on  same. 

Messrs,  E.  T.  Wells  and  Mortimer  F. 
Taylor  for  plaintiff  in  error,  on  resubmission* 

Mr,  Holmes  Conrad*  Assistant  Aity. 
Gen.  for  defendant  in  error,  on  same. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  was  an  indictment  in  the  District  Court 
of  the  United  States  for  the  District  of  Colo- 
rado under  section  5511  of  the  Revised  Stat- 
utes, providing:  "If,  at  any  election  for  Rep- 
resentative *or  Delegate  in  Con/;re88,any  [409 
person  knowingly  personates  and  votes,  or  at- 
tempts to  vote,  in  the  name  of  any  other  per- 
son, whether  living,  dead,  or  fictitious:  or 
votes  more  than  once  at  tbe  same  election  for 
any  candidate  for  tbe  same  office;  or  votes  at 
a  place  where  he  may  not  be  lawfully  entitled 
to  vote;  or  votes  without  having  a  lawful  right 
to  vote;  or  does  any  unlawful  act  to  secure  an 
opportunity  to  vote  for  himself,  or  any  other 
person;  or  by  force,  threat,  intimidation,  brib- 
ery, reward,  or  offer  thereof,  unlawfully  pro- 
vents  any  qualified  voter  of  any  state,  or  of 
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tioD.  They  claim  to  have  had  rights  of  that 
character  at  the  lime  these  lands  were  forfeited 
for  the  nonpayment  of  taxes  by  C^perton,  and 
that  those  rights  became  complete  nnd  unas- 
sailable before  the  redemption  by  Caperton's 
heirs  in  1881.  By  that  i»ection  of  the  ftate 
constitution,  hereinbefore  set  out,  the  title  to 
lands  of  the  character  described  which  were 
not  redeemed,  released  or  otherwise  disposed 
of,  and  which  was  vested  in  and  remained  in 
the  state,  was  transferred  to  and  vested — 
404]  *1.  In  any  person  (other  than  those  for 
whose  default  the  same  may  have  been  forfeited 
or  returned  delinquent,  their  heirs  or  devisees) 
for  so  much  thereof  as  such  person  shall  have 
had  actual,  continuous  poa^-cssion  of  under 
color  or  claim  of  title  for  ten  years,  and  who, 
or  those  under  whom  he  claims,  shall  have 
paid  the  state  taxes  thereon  for  any  five  years 
during  such  possession;  or, 

2.  If  there  were  no  such  person,  then  to  any 
person  (other  than  those  for  whose  default  the 
same  may  have  been  forfeited  or  returned  de- 
linquent, their  heirs  or  devisees)  for  so  much 
of  said  land  as  such  person  shall  have  title  to, 
regularly  derived,  mediately  or  immediately, 
from  or  under  a  grant  from  the  commonwealth 
of  Virginia,  which,  but  for  the  title  forfeited, 
would  be  valid,  and  who,  or  those  under  whom 
he  claims,  has  or  shall  have  paid  all  Ktate  taxes 
charged  or  chargeable  thereon  for  five  success 
ive  years  after  the  year  1865,  or  from  the  date 
of  the  grant,  if  it  was  issued  after  that  year;  or, 

8.  If  there  were  no  such  person  as  afore- 
laid,  then  to  any  person  (other  than  those  for 
whose  default  the  same  may  have  been  for- 
feited or  returned  delinquent,  their  heirs  or 
devisees)  for  so  much  of  said  land  as  such  per- 
son shall  have  had  claim  to  and  actual,  con- 
tinuous possession  of,  under  color  of  title,  for 
any  five  successive  years  after  the  year  1865, 
and  have  paid  all  slate  taxes  charged  or  charge- 
able thereon  for  said  period. 

The  defendants'  case  cannot  be  deemed  to 
belong  to  the  first  or  third  of  these  classes,  for 
the  reason,  if  there  were  no  other,  that  the  evi- 
dence fails  to  show  actual,  continuous  posses- 
sion for  ten  years,  or  for  five  successive  years 
after  1865,  under  color  or  claim  of  title.  We 
concur  with  the  learned  district  Judge  in  hold- 
ing that  the  defendants  **  have  failed  by  any 
evidence  to  prove  the  possession  of  this  land, 
before  the  suit  was  brought,  for  five  consecu- 
tive years.  The  possession  attempted  to  be  set 
up  was  of  such  a  transitory  character  as  to  be 
utterly  unreliable.  It  was  not  the  actual,  con- 
tinuous possession  for  five  consecutive  years 
contemplated  by  the  constitution.*'  The  evi- 
dence of  the  principal  witness  for  the  defend- 
ants  was,  as  the  court  below  well  said.  *'  lack- 
405]  ing  in  all  of  those  ^essential  elements 
that  i;o  to  make  up  a  continuous  adverse  poa- 
acpsion  or  holding." 

Nor  can  the  defendants  bring  themselves 
within  the  second  of  the  above  classes  described 
in  section  three  of  article  thirteen  of  the  state 
constitution.  In  cases  of  that  class  possession 
is  not  required;  but  title,  regularly  derived, 
was  required.  Assuming  the  correctness  of 
what  has  been  said  in  reference  to  the  title  as- 
serted by  the  defendants,  and  which  need  not 
be  here  repeated,  it  is  idle  to  say  that  they  had 
tiile  to  40/  juart  of  the  lands  claimed  by  the 

1088 


plaintiff,  **  regularly  derived,"  mediately  cr 
immediately,  fro"  or  under  a  grant  cither 
from  Virginia  or  West  Virginia. 

Upon  the  question  of  the  jurisdiction  of  %. 
court  of  equity  to  give  the  relief  sought  by 
the  bill,  but  liitle  need  be  said. 

In  i^mpwn  v.  EdtniUon,  23  W.  Va.  675. 678. 
the  court  said  that  it  had  been  repeate<ily  held 
that  a  court  of  equity  has  jurisdiction  to  Mi 
aside  an  illegal  tax  deed— citing  Fi/rgturoH  ?. 
Donnally,  7  W.  Va.  114;  Jones  v.  Di/*,  18  W. 
Va.  759;  and  Orr  v.  Wiley,  19  W.  Vh.  150. 
And  in  Dan$er  v.  Johnwta^  25  W.  Va.  330, 
887:  '*It  is  fully  settled  in  this  slate  that  a 
court  of  equity  has  jurisdiction  to  set  aside  a 
void  tax  deed.*'  These  authorities  make  it 
clear  that  if  this  case  had  remained  in  the  stale 
court  no  objection  could  have  been  made  to  the 
form  of  the  suit.  But  as  the  jurisdic!  on  of 
the  courts  of  the  United  Stales,  sitting  ia 
equity,  cannot  be  controlled  by  the  laws  of  the 
states  or  the  decisions  of  the  state  courts— ex- 
except  thai  the  courts  of  the  United  States,  sit^ 
ting  in  equity,  may  enforce  new  rights  of  so 
equitable  nature  created  by  such  laws.  Clark 
T.  Smiih,  88  U.  8.  13  Pet.  195  [lO:  123];  HU- 
land  V.  Challen,  110  U.  S.  15  [28:  52].  It  is 
proper  to  say  that,  according  to  settled  princi- 
ples, the  plaintiffs  were  entitled  to  invoke  the- 
aid  of  a  court  of  equity. 

The  principal  ground  upon  which  the  ooo- 
trary  view  is  rested  by  the  appellants  is,  thai 
the  bill  assails  the  tax  deeds  under  which  they 
claim  as  fraudulent,  void,  and  inupemtifa. 
And  to  support  this  view  several  adjudged 
cases  are  cited,  some  of  which  hold  tltat  wbrrs 
the  title  is  merely  lecal,  and  where  the  valid- 
ity of  one  title  or  the  invalidity  of  another 
*clearly  appears  on  the  face  of  docu-  [406- 
documents  that  are  accessible,  and  no  particu- 
lar circtimstances  are  stated,  showing  Uie  ne- 
cessity for  interference  by  equity,  either  for 
preventing  suits  or  other  vexHtion,  the  remedy 
is  at  law.  Tlipp  v.  BaJtnn,  00  U.  S.  19  How. 
271  [15:  6831;  Wlutehtad  v.  SJiaUuek.  138  XL 
8.  146, 156  134:  873.  876];  ScoU  v.  .V«^,  14^ 
U.  8.  106,  110  [85:  858.  360];  8mytk  v.  JVW 
Orleam  Canal  A  Dkg.  Co.  141  U.  &  656,  600 
[35:  891.  892].  The  principle  is  thus  stated 
bv  Mr,  JuMiice  Storv:  ''Where  the  illefslity 
of  the  agreement,  deed,  or  other  insirumeat 
appears  upon  the  face  of  it,  so  that  its  nulHiy 
can  admit  of  no  doubt,  the  same  reason  fortiit 
interference  of  courts  of  equity  to  direct  it  l» 
be  canceled  or  delivered  up,  would  not  tecii 
to  apply;  for^  in  such  a  case,  there  can  be  do 
danger  that  the  lapse  of  time  may  deprive  tht 
party  of  his  full  means  of  defense;  nur  caa  ll. 
in^  just  sense,  be  said  that  auch  a  paper  eu 
throw  a  cloud  over  his  right  or  title,  or  dhaia- 
ish  its  security;  nor  it  it  capable  of  being  used 
as  a  means  of  vexatious  litigation,  or  mtVam 
iniury."    1  Eq.  Jur.  §  700a. 

These  authorities  do  not  control  the  preMnt 
question.  It  must  be  remembered  that  **ii  it 
not  enough  that  there  is  a  remedy  at  law;  it 
must  be  plain  and  adequate,  or,  in  other 
words,  as  practical  and  erocient  to  the  cndt  of 
justice  and  its  prompt  administration  «s  ibt 
remedy  in  equity."  JJoyee  v.  Orumly,  28  C  S. 
3  Pet.  210.  215  17:  655.657];2)/«W  v.  /iffMf, 
122  U.  8.  241,  252  [an.  1^.0  i222];  J«a  »• 
2/aFa»,  186  U.  S.  r  "*ii.    Aa/ 
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any  territory,  from  freely  exercising  the  right 
of  suffrage,  or  by  any  such  means  induces  any 
Voter  to  refuse  to  exercise  such  right,  or  com- 
pels, or  induces,  b^  any  such  means,  any  offi- 
cer of  an  election  in  such  state  or  territory  to 
receive  a  vote  from  a  person  not  legally  qual- 
ified or  entitled  to  vote;  or  interferes  in  any 
manner  with  any  officer  of  such  election  in  the 
discharge  of  his  duties;  or  by  any  such  means, 
or  other  unlawful  means,  induces  any  officer 
of  an  election  or  officer  whose  duty  it  is  to  as- 
certain, announce,  or  declare  the  result  of  any 
such  election,  or  give  or  make  any  certificate, 
document,  or  evidence  in  relation  thereto,  to 
Tiolate  or  refuse  to  comply  with  his  duty  or 
any  law  regulating  the  same;  or  knowingly 
receives  the  vote  of  any  person  not  entitled  to 
vote,  or  refuses  to  receive  the  vote  of  any  per- 
son entitled  to  vote;  or  aids,  counsels,  pro- 
cures, or  advises  any  such  voter,  person,  or 
officer  to  do  any  act  hereby  made  a  crime,  or 
attempts  to  do  so.  be  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars,  or 
by  imprisonment  not  more  than  three  years, 
or  by  both,  and  shall  pay  the  costs  of  the  pros- 
ccnrion." 

The  indictment  charged  that  on  the  4th  day 
of  November,  1890.  at  the  county  of  Arapa- 
hoe, state  of  Colorado,  the  accused,  James 
Connors,  '*did  unlawfully  interfere  with  the 
judges  of  election  of  the  Eighteenth  voting 
precinct  in  said  county  of  Arapahoe,  in  the 
discharge  of  their  duties,  which  said  judges  of 
election  were  then  and  there  officers  of  the 
election  for  Representative  in  the  Fifty-second 
Congress  of  the  United  States,  in  accordance 
410]  with  the  laws  of  the  state  *of  Colorado 
and  of  the  United  Btates,  and  did  then  and 
there  unlawfully  and  with  force  and  arms 
seize,  carry  away,  and  secrete  the  ballot  box 
containing  the  ballots  of  said  Eighteenth  vot- 
ing precinct,  which  on  said  4th  day  of  Novem- 
ber, in  the  year  aforesaid,  at  said  election,  had 
been  cast  for  said  Representatiye  in  Congress, 
and  did  then  and  there  knowingly  aid  and  as- 
sist in  the  forcible  and  unlawful  seizure,  carry- 
ing A  way,  and  secreting  of  said  ballot  box.  and 
did  then  and  there  counsel,  advise,  and  procure 
divers  other  persons,  whose  names  are  to  the 
grand  jurors  unknown,  so  to  seize,  carry 
away,  and  secrete  said  ballot  box,  thereby,  as 
aforesaid,  interfering  with  said  judges  of  elec- 
tion of  said  Eighteenth  voting  precinct,  and 
hindering  and  preventing  them,  the  said  judges 
of  election,  from  counting  the  voles  which 
had  been  cast  at  said  election,  and  from  de- 
claring and  certifying  the  result  thereof." 

Motions  to  quash  the  indictment,  to  arrest 
the  judgment,  and  for  a  new  trial  were  made 
and  overruled,  and  there  was  a  verdict  of 
guilty,  upon  which  the  court  sentenced  the 
accused  to  imprisonment  in  the  house  of  cor- 
rection at  Detroit,  in  the  state  of  Michigan,  for 
the  period  of  fifteen  months,  to  be  fed  and 
clothed  there  as  the  law  directs. 

1.  The  first  assignment  of  error  questions 
the  sufficiency  of  the  indictment,  in  that  it 
charges  the  accused,  as  he  insists,  with  three 
distinct  olTenses  in  one  count,  namely:  With 
having  unlawfully  and  with  force  and  arms 
seized,  carried  awav,  and  secreted  the  ballot 
box  containing  the  ballots  cast  at  the  election 
named;  with  having  aided  and  assisted  in  the 
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forcible  and  unlawful  seizure,  carrying  away 
and  secreting  of  such   ballot  box;  and  witl» 
having  counseled,  advised,  and  procured  the- 
seizure,  carrying  away,  and  secreting  of  tbe^ 
ballots  at  said  election. 

This  objection  to  the  hidictmeDi  is  not  wett 
taken.    The  offense  charged  was  tliat  of  oo- 
lawfuUy  interfering  with  the  officers  of  the 
election  in  the  discbarge  of  their  duties.  Their 
duty  was  to  ascertain  and  disclose  the  result 
of  the  election.    That  duty  couM  not  be  per- 
formed   without   inspection   of   the  balloci. 
Seizing,  carrying  away,  and  secreting  the  bal- 
lot box  containing  the  ballots  cast  for  Repre- 
sentative in  Congress  'necessarily  inter-  [411 
fered  with  the  discharge  of  that  duty.  The  in- 
dictment describes— perhaps  with  uunecetsary 
particularity — ^the  mode  in  which  the  crioie 
charged  was  committed.    If  the  accused  bia- 
self  unlawfully  seized,  carri^  away,  and  •^ 
creted  the  ballot  box,  or  if  he  knowingly  tided 
and  assisted  others  in  doing  so,  or  if  be  coob- 
seled,  advised,  and  procured  others  to  do  lo, 
in  either  case,  he  was  gtiilty  of  the  crime  of 
having  unlawfully  interfered  with  the  offictia 
of  election  in  the  discharfi;e  of  their  dutioL 
The  verdict  of  guilty  had  reference  to  that 
crime,  whether  committed  in  one  or  the  other 
of  the  modes  specified  in  the  indictment    Uo- 
doubtedly,  it  was  in  the  discretion  of  tbecooit 
to  compel  the  prosecutor  to  state  whether  be 
would  proceed  against  the  accused  for  btviog 
himself  seized,  carried  away,  and  secreted  tbe 
ballot  box,  or  for  having  assisted  or  procured 
others  to  do  so.    But  there  was  no  motioo  u> 
require  tbe  prosecutor  to  make  such  a  state- 
ment.   If  the  objection  now  urged  couM  btvt 
been  taken  by  motion  to  quash  the  indictinent, 
it  is  sufficient  to  say  that  although  tbe  reooni 
shows   that  there  was   such  a   motion,  the 
grounds  of  it  are  not  stated.    So  far  as  the  rec- 
ord discloses,  the  specific  objection  now  urged 
was  made  for  the  first  time  after  verdict  by  a 
motion  in  arrest  of  judgment.    But  socb  sa 
objection,  not  made  until  after  verdict,  would 
not  justify  an  arrest  of  judgment,  and  is  ool 
available  on  writ  of  error.    1  Bisb.  Crim.  Proc 
§§  442,  448;  Wharton,  Crim.  PI.  «  Pr.  §  S95. 
Nor,  if  made  bv  demurrer  or  by  motioo  sad 
overruled,  would  it  avail  on  error  unlets  It  ap- 
peared that  the  substantial  rights  of  tbe  •^ 
cused  were  prejudiced  by  tbe  ref  uaal  of  tbt 
court  to  require  a  more  restricted  or  specific 
statement  of  the  particular  mode  in  which  tbe 
offense  charged  was  committed.    Rev.  Scat 
§  1025.    There  is  no  ground  whatever  lo  sop 
pose  that  the  accused  was  taken  by  surpriie  (a 
the  progress  of  the  trial,  or  that  be  wti  ta 
doubt  as  to  what  was  tbe  precise  offeoss  with 
which  he  was  charged. 

2.  Another  assignment  of  error  relates  to  tbt 
refusal  of  the  court  to  permit  certain  quettioas 
to  be  propounded  to  jurors  on  their  toir  Art 

It  appears  from  the  bill  of  exceptions  tbit 
upon  the  examination  *of  jurors  as  to  [4 IS 
their  competency  to  serve  on  tbe  trial  jury,  tbli 
question  was  propounded  to  one  Stewart, 
called  as  a  juror:  'To  what  political  fMi^^ 
you  belong  and  what  were  vour  party  afflUs- 
tions  in  l^vember,  A.  D.  iteor  Tbe  oam% 
would  not  permit  this  question  to  be  pt^ 
pounded,  and  announced  that  tbe  propped 
juror  could  not  be  called  upon  to  answer  uf 
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qaestioD  of  similar  import,  toucblDg  bis  politi- 
cal beliefs  or  altacbmcnts. 

At  a  subsequent  sta^re  of  tbe  proceeding, 
the  counsel  for  the  accused  prepared  and  pub- 
roitted  in  writing  a  number  of  questions  tbey 
dt^ired  to  propound  to  jurors.  Those  ques- 
tions were  as  follows: 

•*Q.  Did  you  take  an  active  part  in  politics 
in  the  general  election  of  A.  D.  1890;  and  if 
so,  on  wbicb  side? 

"Q.  Did  you  take  an  actirc  part  in  politics 
in  the  general  election  of  A.  D.  1^90:  and  if  so. 
with  which  of  the  parties  did  you  affiliate,  and 
where? 

"Q.  Have  you  been  heretofore  or  are  you 
now  strongly  partisan  in  your  political  belief? 

"Q.  Would  your  political  affiliations  or 
party  predilections  tend  to  bias  your  judgment 
in  this  case  either  for  or  against  this  defendant? 

"Q.  Were  you  ever  at  any  time  a  member  of 
what  what  was  and  is  known  in  the  city  of 
Denver,  county  of  Arapahoe,  and  slate  of 
Colorado,  as  the  Committee  of  One  Hundred? 

**Q.  Were  you  ever  at  any  time  a  judge  or 
clerk  of  an  election;  and,  if  so,  when  and 
where,  and  by  what  party  were  you  named 
and  appointed? 

*'Q.  Are  you  a  member  of  any  political  club 
organized  for  the  advancement  of  tbe  interests 
of  any  political  party*  and,  if  so,  what  party?" 

These  questions  and  each  of  them  were  ex- 
cluded by  the  court  and  an  exception  duly 
taken. 

The  bill  of  exceptions  also  states  that  tbe 
questions  last  above  given  were  submitted  to 
tbe  court  while  the  examination  of  jurors  was 
in  progress;  that  the  prcsidinff  judge  did  not 
observe  the  character  of  the  fourth  question: 
and  that  '*if  attention  had  been  directed  to  that 
413]  question  it  would  have  *been  allowed." 
We  suppose  the  particular  question  thus  re 
ferred  to  was,  '*Would  your  political  affiliations 
or  party  predilections  tend  to  bias  your  iudg 
inent  iu  this  case  either  for  or  against  this  de- 
fendant?" 

It  is  quite  true,  as  suggested  by  the  accused, 
that  he  was  entitled  to  De  tried  by  an  impartial 
jnry,  that  is,  by  jurors  who  had  no  bias  or  prej- 
udice that  would  prevent  them  from  return- 
ing a  Terdict  according  to  tbe  law  and  evi- 
dence. It  is  e(jual1y  true  that  a  suitable  in- 
quiry is  permissible  in  order  to  ascertain 
whether  the  juror  has  any  bias,  opinion,  or 
prejudice  that  would  affect  or  control  the  fair 
determination  by  him  of  the  issues  to  be  tried. 
That  inquiry  is  conducted  under  the  super- 
vision of  the  court,  and  a  great  deal  must,  of 
necessity,  be  left  to  its  souud  discretion.  This 
is  the  rule  in  civil  cases,  and  the  same  rule 
must  be  applied  in  criminal  cases. 

In  Mima  Queen  v.  Hepburn,  11  U.  S.  7 
Cranch,  290.  297  [Z:  848.  350],  in  which  the 
plaintiffs  asserted  their  freedom  as  against  the 
defendant  who  claimed  them  as  bis  slaves,  a 
juror  was  examined  on  his  roir  dire  as  to  his 
fitness  to  seiTj  on  the  jury.  Bein^  questioned, 
be  avowed  bis  detestation  of  slavery  to  be  such 
that,  in  a  doubtful  rase,  he  would  find  a  ver- 
dict for  tbe  plaintiffs;  and  had  so  expresfted 
himself  with  regard  to  that  very  qise.  He 
also  stated-  that  if  the  testimony  were  equal  he 
should  certainly  find  a  verdict  for  the  plain- 
tiff.   Tbe  court  rejected  him  as  a  juror,  and 
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an  exception  was  taken.  C/tief  Justice  Mar* 
shall,  speaking  for  this  court,  said:  "It  is  cer- 
tainly much  to  be  desired  that  jurors  should 
enter  upon  their  duties  with  minds  entirely 
free  from  every  prejudice.  Perhaps  on  gen- 
eral and  public  (juestioos  it  is  scarcely  possible 
to  avoid  receiving  some  prepossessions,  and 
where  a  private  right  depends  on  such  a 
question  the  difficulty  of  obtaining  jurors 
whose  minds  are  entirely  uninfluenced  by 
opinions  previously  formed  is  undoubtedly 
considerable.  Yet  tbey  ought  to  be  superior 
to  every  exception,  they  ought  to  stand  per- 
fectly indiCTerent  between  tbe  parties,  and  al- 
though the  bias  which  was  acknowledged  in 
this  case  might  not  perhaps  have  been  so 
strong  as  to  render  it  positively  improper  t^ 
allow  the  juror  to  be  sworn  on  the  jury,  yet  it 
was  desirable  to  submit  the  *case  to  [414 
those  who  felt  no  bias  either  way,  and  therefore 
the  court  exercised  a  sound  discretion  in  not 
permitting  him  to  be  sworn." 

Does  the  record  show  that  the  court  below 
did  not  exercise  a  sound  discretion  in  rejecting 
the  above  questions  propounded  or  proposed  to> 
be  propounded  to  jurors?  We  think  not.  It 
is  true  that  the  court  below  informs  us  by  the 
bill  of  exceptions  that  if  its  attention  bad  heexk 
called  to  the  matter  at  the  time  it  would  have 
allowed  tbe  inquiry  whether  the  political  affi- 
liations or  party  predilections  of  the  juror 
would  in  anywise  bias  bis  judgment.  But  the 
court  certainly  did  not  believe  that  the  rejec- 
tion of  that  question  in  itself  prejudiced  the 
substantial  rights  of  the  accused.  If  it  bad 
so  belived,  a  new  trial,  we  may  assume,  would 
have  been  granted.  We  cannot,  therefore  per- 
mit the  recital  in  the  bill  of  exceptions  on  this 
subject  to  control  our  determination  of  the- 
question  presented  by  the  record. 

We  are  of  opinion  that  the  court  correctly- 
rejected  the  question  put  to  the  juror  Stewart, 
as  to  his  political  affiliations.  The  law  as- 
sumes that  every  citizen  is  equally  interested 
in  the  enforcement  of  the  statute  enacted  to 
guard  the  inteirrity  of  national  elections,  and 
that  his  political  opinions  or  affiliations  will 
not  stand  in  the  way  of  an  honest  discharge  of 
his  duty  as  a  juror  in  cases  arising  under  that 
statute.  So,  also,  active  participation  in  poli- 
tics cannot  be  said,  as  matter  of  law,  to  imply 
either  unwillingness  to  enforce  the  statutes^ 
designed  to  insure  honest  elections  and  due  re- 
turns of  the  votes  cast,  or  inability  to  do  jus- 
tice to  those  charged  with  violating  the  pro- 
visions of  those  statutes.  Strong  political  con- 
victions are  by  no  means  inconsistent  with  a^ 
d(^ire  to  protect  the  freedom  and  purity  of 
elections. 

Pariicular  stress  is  laid  upon  the  refusal  of 
the  court  to  allow  the  question  to  jurors, 
"Would  your  political  affiliations  orpartv  pre- 
dilections tend  to  bias  your  judgment  in  this 
case  either  for  or  against  this  defendant?"  In 
the  absence  of  any  statement  tending  to  show 
that  there  was  some  special  reason  or  ground  for 
putting  that  question  to  particular  jurors  called' 
into  the  jury  box  for  examination,  it  cannot 
be  said  that  the  *rourt  erred  in  disallow  [415- 
ineit.  If  the  previous  examination  of  a  juror  on 
his  voir  dire  or  the  statements  of  counsel,  or 
any  facts  brought  to  the  attention  of  the  court,, 
had  indicated  that  the  juror  might,  or  possibly 
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would,  be  iofluenced  in  giving  a  verdict  by  bis 
political  surroundings,  we  would  not  say  tbat 
the  court  could  not  properly,  in  its  discretion, 
if  it  bad  regarded  tbe  circumstances  as  ex- 
•ceptional.  bave  permitted  tbe  inquiry  whether 
tbe  jjuror's  political  affiliations  or  party  predi- 
lections would  bias  bis  judgment  as  a  juror. 
But  no  such  exceptional  circumstances  are  dis- 
■closed  by  the  record,  and  tbe  court  might  well 
bave  deemed  tbe  question — unaccompanied  by 
any  statement  showing  a  necessity  for  pro- 
pounding it— as  an  idle  one  that  bad  no  ma- 
terial bearing:  upon  the  inquiry  as  to  tbe  quali- 
fications of  the  juror,  and  as  deigned  only  to 
create  the  impression  tbat  the  interests  of  the 
political  partv  to  which  tbe  accused  belonged 
were  involved  in  tbe  trial.  Tbe  public  should 
Dot  be  taught,  by  the  mode  in  which  tiials  of 
this  character  are  conducted,  that  the  prose- 
cution of  a  crime  against  tbe  laws  securing  the 
freedom  and  integrity  of  elections  for  Repre- 
«entatives  in  Congress  will  be  regarded  by  tbe 
•court  as,  in  effect,  a  prosecution  of  a  political 
party  to  which  tbe  accused  belongs.  If  an  in- 
quiry of  a  juror  as  to  his  political  opinions  and 
associations  could  ever  be  appropriate  in  any 
•case  arising  under  tbe  statute  in  question,  it 
could  only  be  when  it  is  made  otherwise  to  ap- 
pear that  tbe  particular  juror  has  himself  by 
bis  conduct  or  declarations  civen  reason  to  be- 
lieve that  he  will  regard  tbe  case  as  one  in- 
volving? the  interests  of  political  parties  rather 
than  the  enforcement  of  a  law  designed  for 
the  protection  of  tbe  public  against  frauds  in 
elections. 

In  respect  to  tbe  question  referring  to  tbe 
•Committee  of  One  Hundred  in  tbe  city  of  Den- 
ver, it  is  only  necessary  to  say  tbat  there  is 
nothing  in  the  record  showing  any  such  cod- 
neciion  between  tbat  committee  and  this  pro- 
secution as  would  qualify  a  member  of  tbat  or- 
ganization from  sitting  as  a  luror.  If  tbat 
committee  was  in  fact  behind  the  prosecution 
of  the  defendant,  actively  supplying  tbe  gov- 
ernment with  information  to  convict  him  of  the 
41 0]  crime  charged,  tbe  court  ^without  abuse 
of  its  discretion  might  have  allowed  the  ques- 
tion. But  tbe  record  shows  no  such  state  of  case. 

Other  questions  have  been  discussed  by 
•counsel,  but  they  are  not  of  sufficient  gravity 
to  require  notice  at  our  bands. 

We  perceive  no  reason  to  doubt  that  tbe  ac- 
cused was  fairly  tried.  No  error  of  law  hav- 
ing been  committed  by  tbo  court  below,  tbe 
judgment  is  affirmed. 


ELIZABETH   ABRAHAM  bt  al.,  AppU., 

V, 

FREDERICK   E.    ORDWAY  bt  al.,  de- 
visees of  Harriet  Ordway,  deceased. 

(See  8.  C  Beporter*8  ed.  416-428.) 

Laefm — transactions  long  past — suits  relating 
to  land — resulting  trust,  token  barred, 

L   Independently  of  any  HmltattOD  prescribed  for 
oourtB  of  law,  equity  may  refuse  relief  after  un- 


due   and    unexplained   delay,   where  injusdet 
would  be  done  by  icniDtinff  tbe  relief. 

2.  Courts  of  equity  refuse  relief,  tiecaute  of 
lacbes.  on  account  of  the  injustice  of  imposixi;; 
on  deleodant  the  proof  of  ttaiisuctiouslons  pmi, 
to  protect  riffbts  for  a  lonir  time  uncbailcared 
by  his  adversary,  with  full  knowledge  of  tbe  dr- 
oumstances. 

8.  Tbe  doctrine  of  lacbes  applies  to  snitB  relacaig 
to  land. 

4.  A  suit  in  equity  to  enforce  an  alleged  tmrt  in 
lands  in  favor  of  a  married  woman,  re«ultuif 
from  her  having:  executed  a  note  and  Joined  ta  i 
deed  of  tru<(t  of  tbe  lands  to  secure  tbe  note  whit 
incapacitated  as  a  married  woman,  brooflit 
nineteen  years  after  the  deed  and  thirteen  yeut 
after  she  became  a  feme  sole  and  after  ei^bt  jear^ 
payment  by  her  of  interest  on  the  debt  witbout 
protest,  and  after  defendant  bad  been  in  potie»> 
eion  of  tbe  lands  as  purchaser  at  public  nie  m- 
der  tbe  deed  of  trust  for  more  iban  ten  yeus 
duringr  which  tbe  lands  may  be  assumed  to  haw 
Increased  in  value,  is  barred  by  lacbes. 

[No.  274] 

Submitted  Aprils,  1895.  Decided  May  tO,lS» 

APPEAL  from  a  decree  of  tbe  SupresM 
Court  of  the  District  of  Columbia,  af- 
firming tbe  decree  of  tbat  court  at  a  special 
term  dismissing  a  suit  in  equity  brought  by 
Elizabeth  Abraham  et  al.,  plaintiffs,  i^ost 
Frederick  £.  Ordway  etal.,  defendants,  fori 
decree  requiring  the  defendant  HaihetOnl- 
way,  to  convey  all  her  debt,  title  and  iDtereat, 
in  certain  lands  to  tbe  pfainiiffs,  and  aooooot 
to  them  for  rents  and  profits,  by  reaaoo  of  ta 
alleged  resulting  trust,  in  fa?or  of  tbe  plaia- 
tiffs.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  H.  O.  Clauffhton  and  FrmakUB 
H.  Mackey  for  appellanta. 

Mr.  J*  J.  Darlini^ton  for  appellees. 

*Jfr.  Ousdies  Harlan  delivered  the  [417 
opinion  of  the  court: 

On  the  22d  day  of  May,  t889.  Bernard  Bare 
stine— his  wife  Elizabeth  uniting  with  bim  ia 
the  deed— conveyed  to  L^evi  Abraham  certaia 
real  estate  in  the  city  of.  Waabingioo  in  cnnt 
for  the  sole  and  separate  um  of  tiM  wife,  witt 
power  in  her  at  any  time  to  dispose  of  tbe 
property  in  whole  or  in  port,  or  to  eDCombcr 
it  bv  deed  or  by  will,  or  by  other  instruoMM 
in  the  nature  of  a  last  will  and  testament 

The  deed  provided  tbat  tbe  trustee  ftbouM 
permit  the  wife,  her  executors,  admioiHii 
tors,  and  assigns,  to  have,  bold,  use,  poMea. 
and  enjoy  the  trust  property;  to  receivi  iti 
rents.  Issues,  and  profits  at  if  she  were  %}tm 
sole;  and  if  she  disposed  of  it  tbe  trustee  w« 
not  to  be  responsible  therefor,  nor  for  tbe  a^ 
plication  of  its  proceeds. 

The  deed  upon  iu  face  recites  tbat  tt  was 
made  pursuant  to  a  mutual  agreement  be 
tween  the  grantors  to  live  separately  sad 
apart  from  each  other  during  ibeir  lives. 

8ul>sequently,  on  tbe  10th  of  Mar.  1970, 
Mrs.  Burnstine  obtained  a  divoroe.  ana  sbortJt 
thereafter,  June  24tb,  1870,  married  ooe  8o»o* 
mon  Caro. 

On  tbe  24th  of  8eptember,  1870,  Mrs.  Ouo 


TS(yrm,—Asiolajches:  when  a  0&od  defense^ 
to  Felix  V.  Patrick,  88:  780. 
As  to  length  of  Ume  as  bar  to  relief  in 
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executed  to  Harriet  Ordwaj  a  promissory  note 
for  $8000  payable  in  two  years  from  that 
date,  with  interest  at  10  per  ccDt.  To  secure 
its  payment.  Levi  Abraham,  the  trustee  la  the 
Barostine  deed — Mrs.  Caro  uniting  with  him 
—executed  to  John  E.  Norris,  trustee,  a  deed 
<jovering  the  above  real  estate.  This  deed  re- 
•cites  that  the  note  was  given  to  secure  the  just 
indebtedness  of  Mrs.  Caro  to  Harriet  Ordwaj. 
But  the  bill  alleges  and  the  demurrer  admits 
418]  *that  it  was.in  fact,given  for  money  bor- 
rowed from  the  payee  by  Solomon  Caro.  This 
4ast  deed  was  in  trust  that  Mrs.  Caro,  her  heirs, 
and  assigns,  should  haVe,  hold,  use,  and  en- 
joy the  premises,  and  their  rents,  issues,  and 
profits  to  take,  receive,  and  apply  to  her  own 
use  until  some  default  or  failure  occurred  in 
the  payment  of  the  debt  or  some  part  of  the 
debt  due  to  Mrs.  Ordway.  It  also  provided 
that  upon  the  written  request  of  the  latter,  as 
the  le^l  holder  of  the  above  note,  the  trustee 
should  proceed  to  sell  and  dispose  of  the 
premises,  or  so  much  thereof  as  might  be 
deemed  neceasary,  at  public  sale  to  the  highest 
^bidder,  upon  such  terms  and  conditions  as  the 
trustee  deemed  best  for  the  interest  of  all  par- 
ties concerned,  giving  due  notice  of  sale. 


On  the  21st  of  December,  1874,  Elizabeth 
Caro  joined  with  Levi  Abraham  in  a  deed  con- 
veying the  real  estate  in  question  to  Esther 
Rebecca  Abraham  in  fee. 

Caro  having  abandoned  his  wife,  she  ob- 
tained from  the  supreme  court  of  the  District 
of  Columbia,  on  the  20th  of  October.  1876,  a 
decree  of  divorce  and  a  restoration  of  her 
maiden  name  of  Elizabeth  Abraham.  The 
latter  paid  interest  on  the  above  note  for 
about  eight  years.  But  having  ceased  to  make 
such  payments,  the  property  was  sold  at  pub- 
lic auction  on  the  6th  of  Januarv,  1879,  pur- 
stiant  to  the  terms  of  the  Norris  deed  of  trust; 
and  on  the  same  day  Norris  executed  to  Mrs. 
Ordway,  the  purchaser,  a  deed  conveying  to 
her  the  property  in  fee.  After  this  purchase, 
Mrs.  Ordway  took  possession  of  the  property, 
and  received  the  rents  and  profits  thereof. 

Elizabe'h  Rebecca  Abraham,  the  grantee  in 
the  deed  of  December  21st,  1874.  died  August 
10th,  1886.  intestate,  leaving  her  appellants  as 

I  the  only  heirs  at  law. 

I     Levi  Abraham,  the  trustee,  died  on  the  28th 

;  of  April.  1876.    Norris  died  on  the  4th  of  Feb- 
ruary. 1837. 

I     The  appellants  brought  this  suit  upon  the 


A8  to  remltino  trwta:when  trwts  result  to'  one  who 
pays  the  consideration  for  land  and  the  title  fa  taken 
in  the  name  of  another^  resulting  trusts  in  chattels: 
U!htre  they  are  joint  purcliasers;  trusts  result  eo  in- 
Mantt:  trusts  in  personal  property:  flduciarv  ch4waC' 
4er:  parol  agreement  atone  wUl  not  create  trust:  trusts 
i>u  ads  of  a^nts:  proof  of  truata  by  parol:  laches,  see 
note  to  Ducie  v.  Ford.  34:  1091. 

Aa  to  statute  ofUmitationSn  whennot  applicahU  to 
trwts,  see  note  to  Gisbom  v.  Charter  Oak  L.  Ins. 
€o.  35:  1029. 

Delay,  when  ground  of  dismissal  of  action:  lathes,  as 
applicatae  to  equitable  remedies,  and  to  admiralty 
eases. 

An  action  in  which  the  reel  party  in  interest  has 
not  been  served  is  property  dismissed,  after  the 
lapse  of  eleven  years,  for  want  of  prosecution. 
Fanninff  v.  Foley,  99  Cal.  336. 

Dismiseal  of  an  action  for  delay  to  serve  the  sum- 
mons for  one  year  and  eleven  months  is  not  an 
abuse  of  discretion  where  the  defendant  could  have 
been  readily  served,  althoug-h  the  action  was  com- 
cneoced  to  avoid  the  bar  of  the  statute  of  limita- 
tions.   Kreiss  v.  Hotalinsr.  99  Cal.  383. 

The  provision  of  Cal.  Code  Civ.  Proo.  6  681,  that 
an  action  be  dismissed  by  the  court  on  Its  own  mo- 
tion, if  the  summons  shall  not  have  been  served 
within  three  years,  does  not  prohibit  the  court 
from  dismissing  for  inexcusable  delay  before  that 
time.    Kreiss  v.  HotaUnflr,  supra. 

The  ri£rbt  to  have  a  suit  dinmlssed  under  the  1111- 
iiois  Practice  Act,  6 17,  for  failure  to  file  a  declara- 
tion ten  days  before  the  second  term,  may  be 
waived  by  the  defendant,  but  is  not  waived  by  gen- 
eral appearance  without  knowledge  of  the  IrreRu- 
Jarlty,  where  the  motion  to  dismiss  is  made  in  apt 
time  after  discovery  of  such  irregularity.  Fish  y. 
Regez,  46  111.  App.  428. 

An  action  will  not  be  dipraissed  because  of  plain- 
ClfTs  failure  to  file  the  petition  on  or  t)efore  the 
appearance  day  of  the  first  term  of  court  after  the 
issuance  of  a  distress  warrant,  as  required  by  the 
Texas  statute,  where  it  is  filed  before  the  motion  to 
dismiss  is  made.    Bateman  v.  Maddoz,  86  Tex.  546. 

A  defendant  in  a  divorce  suit  imprisoned  upon 
the  irrourid  that  ho  was  about  to  leave  the  state,  is 
not  precluded  from  moving  to  dismiss  the  action 
for  wont  of  prosecution  by  the  fact  that  be  is  in 

13S  IT.  S.  U.  a.  Book  89. 


default  In  payment  of  alimony  and  counsel  fees, 
where  no  contempt  proceedings  have  been  institu- 
ted against  him.    Tabor  v.  Tubor,  28  Jones  &  S.  65. 

The  amended  bill  in  a  suit  to  recover  lands  under 
a  Mexican  grant  which  has  never  been  confirmed, 
and  the  wbole  suit,  will  be  dismissed  for  failure  for 
two  years  to  serve  the  alias  summons  where  it  is 
evident  that  the  suit  was  brought  and  the  service 
withheld  for  the  purpose  of  extorting  money. 
Houston  V.  San  Francisco,  47  Fed.  Rep.  337. 

Delay  for  nine  years  to  serve  the  summons  after 
filing  a  complaint  requires  the  summons  to  be 
quashed  and  the  action  be  dismissed.  Diggins  v* 
Thornton,  96  Cal.  417. 

A  motion  to  dismiss  an  action  for  want  of  prose- 
cution will  be  denied  where  suflScient  excuse  is 
presented  by  the  plaintiff,  upon  condition  that  be 
place  the  case  upon  the  calendar  and  pay  the  costs 
of  motion.  Holland  Trust  Co.  v.  Farrow,  53  N.  7. 
8.  EL  984;  Schrammb  v.  Farrow,  63  N.  T.  8.  R.  983. 

There  can  be  no  laches  in  failing  to  assert  rights 
of  which  a  party  is  wholly  ignorant,  and  whose  ex- 
istence he-had  no  reason  to  apprehend.  Halstead 
V.  Grinnan,  152  U.  S.  412  (38:  495). 

Length  of  time  aiono  is  not  a  test  of  staleness  of  a 
claim.  The  question  must  be  determined  by  the 
facts  and  circumstances  of  each  case  and  accord- 
ing to  right  and  justice.    Drake  v.  Wild,  66  Vt.  611. 

Courts  of  equity  will  not  assist  one  who  has  slept 
upon  his  rights,  and  shows  no  excuse  for  his  laches 
in  asserting  them.  Lane  &  B.  Co.  v.  Locke,  150  IT, 
&  193  (87:  1049).  66  Pat.  Off.  Gas.  1406. 

A  court  of  equity  will  decline  to  Interfere  in  the 
case  of  a  bill  for  relief,  where  the  plaintiff  has  been 
guilty  of  gross  laches  and  long  acquiescence.  Foe- 
dick  V.  Lowell  Machine  Shop,  58  Fed.  Rep.  817. 

While  there  is  no  such  thing  as  a  statute  of  limi- 
tations In  the  admiralty  law,  courts  of  admiralty  in 
the  furtherance  of  Justice  will  act  by  analogy  and 
refuse  to  entertain  any  suit,  where  the  party  seek- 
ing to  enforce  his  claim  or  lien  has  been  guilty  of 
laches.   The  Queen  of  the  Pacific  61  Fed.  Rep.  213. 

Tn  equity,  an  unreasonable  delay  in  asserting 
rights  is  a  bar  to  relief.  Martin  v.  Gray,  142  U.  8. 
236  (35:  997). 

But  lapse  of  time  alone  is  not  sufficient  to  bar 
equitable  relief.    Ripley  v.  Seligman,  88  Mich.  177. 

Laches  is  not,  lilce  limitations,  a  mere  matter  of 
time,  but  principally  a  question  of  the  inequity 
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would,  be  inflQenced  in  giving  a  verdict  by  bis 
political  surroundings,  we  would  not  say  tbat 
the  court  could  not  properly,  in  its  discretion, 
if  it  bad  regarded  the  circumstances  as  ex- 
■ceptional,  bave  permitted  tbe  inquiry  whetber 
tbe  juror's  political  affiliations  or  party  predi- 
lections would  bias  bis  judgment  as  a  juror. 
But  no  such  exceptional  circumstances  are  dis- 
-closed  by  tbe  record,  and  tbe  court  migbt  well 
have  deemed  tbe  question — unaccompanied  by 
any  statement  showing  a  necessity  for  pro- 
pounding it— as  an  idle  one  tbat  bad  no  ma- 
terial bearing:  upon  tbe  inquiry  as  to  the  quali- 
fications of  the  juror,  and  as  deigned  only  to 
create  tbe  impression  tbat  tbe  interests  of  tbe 
political  party  to  which  tbe  accused  belonged 
were  involved  in  tbe  trial.  The  public  should 
Dot  be  taught,  by  the  mode  in  which  tiials  of 
this  character  are  conducted,  tbat  tbe  prose- 
cution of  a  crime  against  the  laws  securinsr  the 
freedom  and  integrity  of  elections  for  Repre- 
«entatives  in  Congress  will  be  regarded  by  the 
court  as,  in  effect,  a  prosecution  of  a  political 
party  to  which  the  accused  belongs.  If  an  in- 
quiry of  a  juror  as  to  his  political  opinions  and 
associations  could  ever  be  appropriate  in  aov 
case  arisiner  under  the  statute  in  question,  it 
could  only  be  when  it  is  made  otherwise  to  ap- 
pear that  tbe  particular  juror  has  himself  by 
bis  conduct  or  declarations  given  reason  to  be- 
lieve that  be  will  regard  the  case  asonein- 
Tolvin*?  tbe  interests  of  political  parties  rather 
than  the  enforcement  of  a  law  designed  for 
the  protection  of  tbe  public  against  frauds  in 
elections. 

In  respect  to  tbe  question  referring  to  the 
Committee  of  One  Hundred  in  the  city  of  Den- 
ver, it  is  only  necessary  to  say  that  there  is 
nothing  in  tbe  record  showing  any  such  con- 
nection between  tbat  committee  and  this  pro- 
secution as  would  qualify  a  member  of  tbat  or- 
ganization from  sitting  as  a  luror.  If  tbat 
committee  was  in  fact  behind  tbe  prosecution 
of  tbe  defendant,  actively  supplying  tbe  gov- 
ernment with  information  to  convict  him  of  tbe 
410]  crime  charged,  tbe  court  ^without  abuse 
of  its  discretion  might  bave  allowed  tbe  ques- 
tion. But  tbe  record  shows  no  such  state  of  case. 

Other  questions  bave  been  discussed  by 
•counsel,  but  they  are  not  of  sufficient  gravity 
to  require  notice  at  our  bands. 

We  perceive  no  reason  to  doubt  tbat  tbe  ac- 
cused was  fairly  tried.  No  error  of  law  hav- 
ing been  committed  by  tbo  court  below,  tbe 
judgment  is  affirmed. 


ELIZABETH   ABRAHAM  bt  al.,  AppU., 

V, 

FREDERICK   E.    ORDWAY  et  al.,  de- 
visees of  Harriet  Ordway,  deceased. 

(See  8.  C  Beporter^s  ed.  416-423.) 

Laefin — transactions  long  past — suits  relating 
to  land — resulting  trust,  when  barred. 

L   lodependently  of  any  Umltatton  prescribed  for 
courts  of  law,  equity  may  refuse  relief  after  un- 


due   and    unexplained   delay,   whtre  Injusties 
would  be  done  by  icniotinir  tbe  rebeC 

2.  Courts  of  equity  refuse  relief,  t^ecause  ot 
laches,  on  account  of  the  injustic4^  of  intposioj; 
on  delendant  the  proof  of  ttansHCtiauslan?  paiu 
to  protect  riffbts  for  a  lonir  time  uncbaUea?«d 
by  his  adversary,  with  full  knowledge  of  tbe  ciiw 
oumstances. 

8.  Tbe  doctrine  of  laches  applies  to  soitB  retetias 
to  land. 

4.  A  suit  In  equity  to  enforce  an  alleged  trast  in 
lands  in  favor  of  a  married  woman,  reMiltuv 
from  ber  having  executed  a  note  and  Joined  in  a 
deed  of  tru^tof  the  lands  to  secure  tbe  note  wbllc 
incapacitated  as  a  married  woman,  ImxmicM 
nineteen  years  after  the  deed  and  thirteeo  years 
after  she  became  a  feme  sole  and  after  eig^bt  5  car's 
payment  by  her  of  interest  on  tbe  debt  witbcHit 
protest,  and  after  defendant  bad  been  in 
sion  of  tbe  lands  as  purchaser  at  public 
der  tiie  deed  of  trust  for  more  iban  ten 
during  which  the  lands  may  be  assumed  to  bava 
Increased  in  value,  is  barred  by  laches. 

[No  274.] 

Submitted  Aprils,  1895.  Decided  May  tO,  189$ 

APPEAL  from  a  decree  of  tbe  SupreiiM 
Court  of  the  District  of  Columbia,  af- 
firming tbe  decree  of  that  court  at  a  spectai 
term  dismissing  a  suit  in  equity  broa^t  by 
Elizabeth  Abraham  et  al.,  plaintiffs,  agalnac 
Frederick  E.  Ordway  etal.,  defendants,  for  a 
decree  requiring  the  defendant  Haihet  Ord- 
way, to  convey  all  her  right,  title  and  intereA. 
in  certain  lands  to  the  plaintiffs,  and  aoooust 
to  them  for  rents  and  profits,  by  reasoo  of  aa 
alleged  resulting  trust,  in  fa?or  of  tbe  plaia- 
tiffs.     Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mewrs.  H.  O.  Clauffhton  and  FnuikHa 
H.  Mackey  for  appellanta. 

Mr.  J*  J.  Darlini^ton  for  appelleca. 

•Mr.  Justice  HarUn  deUvered  the  [417 
opinion  of  the  court: 

On  tbe  22d  day  of  May,  1889.  Bernard  Bara 
stine — his  wife  Elizabatb  uniting  with  him  la 
the  deed — conveyed  to  L^evi  Abraham  oettala 
real  estate  in  the  city  of.  Washingioo  in  mm 
for  the  sole  and  separate  use  of  tbe  wife,  with 
power  in  her  at  any  time  to  dispose  of  ibt 
property  in  whole  or  in  part,  or  to  eDcoBbcr 
it  by  deed  or  by  will,  or  by  other  instnioMSC 
in  the  nature  of  a  last  will  and  tesiameoL 

The  deed  provided  tbat  tbe  trustee  abould 
permit  the  wife,  her  executors,  admiolstra 
tors,  and  assigns,  to  have,  bold,  nee,  poaew, 
and  enjoy  tbe  trust  property;  to  receiva  its 
rents.  Issues,  and  profits  at  if  she  were  mfewm 
sole;  and  if  she  disposed  of  it  tbe  tmstee  wis 
not  to  be  responsible  therefor,  nor  for  the  ap 
plication  of  its  proceeds. 

The  deed  upon  iu  face  recites  that  ft  vai 
made  pursuant  to  a  mutual  agreeneai  be- 
tween tbe  grantors  to  live  separately  tad 
apart  from  each  other  during  iheir  liven 

8ul)sequently«  on  the  10th  of  Mav,  1870, 
Mrs.  Burnstine  obtained  a  divorce,  aad  shortly 
thereafter,  June  24th,  1870,  married  cm  8oId> 
mon  Caro.  

On  tbe  24th  of  8eptember,  1870.  Mrs.  Ovo 


Nora.  —As  to  laches:  when  a  0ood  defense^ 
to  Felix  V.  Patrick, »:  780. 
Ai  to  length  of  Ume  as  bar  to  relief  in 
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executed  to  Harriet  Ordwaj  a  promissory  note 
for  $3000  payable  in  two  years  from  that 
date,  with  interest  at  10  per  cent.  To  secure 
its  payment,  Levi  Abraham,  the  trustee  in  the 
BuFDsiine  deed — Mrs.  Caro  uniting  with  him 
—executed  to  John  E.  Norris,  trustee,  a  deed 
Hx>vering  the  above  real  estate.  This  deed  re- 
•cites  that  the  note  was  given  to  secure  the  just 
indebtedness  of  Mrs.  Caro  to  Harriet  Ordwaj. 
But  the  bill  alleges  and  the  demurrer  admits 
4181  *lhal  it  was^in  fact,given  for  money  bor- 
Towcd  from  the  payee  by  Solomon  Caro.  This 
last  deed  was  in  trust  that  Mrs.  Caro,  her  heirs, 
and  assigns,  should  haVe,  hold,  use,  and  en- 
joy the  premises,  and  their  rents,  issues,  and 
profits  to  take,  receive,  and  apply  to  her  own 
use  until  some  default  or  failure  occurred  in 
tbe  payment  of  the  debt  or  some  part  of  the 
debt  due  to  Mrs.  Ordway.  It  also  provided 
that  upon  tbe  written  request  of  the  latter,  as 
the  legal  holder  of  the  above  note,  the  trustee 
sbould  proceed  to  sell  and  dispose  of  the 
premises,  or  so  much  thereof  as  might  be 
deemed  neceasary,  at  public  sale  to  the  highest 
bidder,  upon  such  terms  and  conditions  as  the 
trustee  deemed  best  for  the  interest  of  all  par- 
ties concerned,  giving  due  notice  of  sale. 


On  the  21st  of  December,  1874,  Elizabeth 
Caro  joined  with  Levi  Abraham  in  a  deed  con- 
veying the  real  estate  in  question  to  Esther 
Rebecca  Abraham  in  fee. 

Caro  having  abandoned  bis  wife,  she  ob- 
tained from  the  supreme  court  of  the  District 
of  Columbia,  on  the  20th  of  October.  1876.  a 
decree  of  divorce  and  a  restoration  of  her 
maiden  name  of  Elizabeth  Abraham.  The 
latter  paid  interest  on  the  above  note  for 
about  eight  years.  But  having  ceased  to  make 
such  payments,  the  property  was  sold  at  pub- 
lic auction  on  the  6th  of  Januarv,  1879,  pur- 
stiant  to  the  terms  of  the  Norris  deed  of  trust-, 
and  on  the  same  day  Norris  executed  to  Mrs. 
Ordway,  the  purchaser,  a  deed  conveying  to 
her  the  property  in  fee.  After  this  purchase, 
Mrs.  Ordway  took  possession  of  the  property, 
and  received  the  rents  and  profits  thereof. 

Elizabe'h  Rebecca  Abraham,  tbe  grantee  in 
tbe  deed  of  December  21st,  1874,  died  Au^^ust 
10th,  1886.  intestate,  leaving  her  appellants  as 
the  only  heirs  at  law. 

Levi  Abraham,  the  trustee,  died  on  the  28th 
of  April .  1 876.  Norris  died  on  the  4th  of  Feb- 
ruary. 18  i7. 

The  appellants  brought  this  suit  upon  the 


At  to  reeulting  trusts;  when  trwts  result  to'  one  who 
^pays  the  consideration  for  land  and  the  title  is  taken 
in  the  name  of  another,  resultino  trusts  in  chattels: 
where  they  are  joint  purcliasers:  trusts  result  eo  in- 
mantt:  trusts  in  personal  property:  fiduciary  charac- 
ter; parol  agreement  atone  win  not  create  trust:  trusts 
i)v  acts  of  agents:  proof  of  trusts  by  paroi;  laches,  see 
oote  to  Ducle  v.  Ford.  34:  1091. 

As  to  statute  of  limitations^  when  not  appHcahle  to 
trufts,  see  note  to  Gi8t>om  v.  Charter  Oak  L.  Ins. 
Co.  35:  1029. 

Jklay,  when  growid  of  dismissal  of  action:  laehet,  as 
ai)pUcatfU  to  equitat)le  remedies^  and  to  admiralty 
eases. 

An  action  in  which  tbe  real  party  in  interest  bas 
not  been  served  is  properly  dismissed,  after  the 
lapse  of  eleven  years,  for  want  of  prosecution. 
FaoDiQ^  V.  Foley,  99  Cal.  336 

Dismissal  of  an  action  for  delay  to  serve  tbe  sum- 
mons for  one  year  and  eleven  months  is  not  an 
abuse  of  discretion  whero  tbe  defendant  could  have 
been  readily  served,  aitbouflrh  tbe  action  was  com- 
fDODced  ro  avoid  the  bar  of  tbe  statute  of  limita- 
iiODS.    Kreiss  v.  Hotallnff,  99  CaL  883. 

Tbe  provision  of  Cal.  Code  Civ.  Proc.  6  681,  that 
an  aciioQ  be  dismissed  by  tbe  court  on  its  own  mo- 
tiOD,  if  tbe  summons  sbaUnot  have  been  served 
within  three  years,  does  not  prohibit  tbe  court 
from  dismisaiotp  for  inexcusable  delay  before  that 
time.    Kreiss  v.  Hotalinflr,  supra. 

The  ri£rht  to  have  a  suit  dls^mlssed  under  the  Illi- 
nois Practice  Act,  6 17,  for  failure  to  file  a  declara- 
tion ten  days  before  tbe  second  term,  may  be 
waived  by  tbe  defeodaat,  but  is  not  waived  by  gen- 
eral appearance  without  knowledge  of  tbe  Irremi- 
Jarity,  where  tbe  motion  to  dismiss  is  made  in  apt 
dme  afrer  discovery  of  such  irregularity.  Fish  y. 
Regez,  46  111.  App.  428. 

An  action  will  not  be  dismissed  l)eoause  of  plain- 
tiff*9  failure  to  file  tbe  petition  on  or  t)efore  tbe 
appearance  day  of  the  first  term  of  court  after  the 
issuance  of  a  distress  warrant,  as  required  by  tbe 
Texas  statute,  wbere  it  is  filed  before  tbe  motion  to 
dismiss  is  made.    Bateman  v.  Maddoz.  86  Tex.  546. 

A  defendant  in  a  divorce  suit  imprisoned  upon 
the  frrourid  that  ho  was  at>out  to  leave  tbe  state,  is 
not  precluded  from  moving  to  dismiss  the  action 
for  want  of  prosecution  by  tbe  fact  that  be  is  in 
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default  in  payment  of  alimony  and  counsel  fees, 
where  no  contempt  proceedings  have  been  institu- 
ted against  him.    Tabor  v.  Tubor,  28  Jones  A  S.  65. 

Tbe  amended  bill  in  a  suit  to  recover  lands  under 
a  Mexican  grant  which  bas  never  been  confirmed, 
and  the  whole  suit,  will  be  dismissed  for  failure  for 
two  years  to  serve  the  alias  summons  wbere  it  is 
evident  that  the  suit  was  brought  and  the  service 
withheld  for  tbe  purpose  of  extorting  money. 
Houston  V.  San  Francisco,  47  Fed.  Rep.  887. 

Delay  for  nine  years  to  serve  the  summons  after 
filing  a  complaint  requires  the  summons  to  be 
quashed  and  the  action  be  dismissed.  Diggins  v* 
Thornton,  96  Cal.  417. 

A  motion  to  dismiss  an  action  for  want  of  prose- 
cution will  be  denied  where  suflScient  excuse  is 
presented  by  the  plaintlif,  upon  condition  that  he 
place  the  case  upon  tbe  calendar  and  pay  tbe  costs 
of  motion.  Holland  Trust  Co.  v.  Farrow,  63  N.  7. 
8.  EL  984;  Schrammb  v.  Farrow,  63  N.  T.  8.  R.  983. 

There  can  be  no  laches  in  failing  to  assert  rights 
of  which  a  party  is  wholly  ignorant,  and  whose  ex- 
istence he-had  no  reason  to  apprehend.  Halstead 
V.  Grinnan,  152  U.  S.  412  (38:  495). 

Length  of  time  alono  is  not  a  test  of  staleness  of  a 
claim.  The  question  must  be  determined  by  the 
facts  and  circumstances  of  each  case  and  accord- 
ing to  right  and  justice.    Drake  v.  Wild,  66  Vt.  611. 

Courts  of  equity  will  not  assist  one  who  has  slept 
upon  his  rights,  and  shows  no  excuse  for  his  laches 
in  asserting  them.  Lane  &  B.  Co.  v.  Locke,  150  V, 
&  193  (87:  1049).  66  Pat.  Oif.  Gas.  1406. 

A  court  of  equity  will  decline  to  interfere  in  the 
case  of  a  bUl  for  relief,  where  the  plaintiff  bas  been 
guilty  of  gross  laches  and  long  acquiescence.  Foe- 
dick  V.  Lowell  Machine  Shop,  58  Fed.  Rep.  817. 

While  there  is  no  such  thing  as  a  statute  of  limi- 
tations in  the  admiralty  law,  courts  of  admiralty  in 
the  furtherance  of  Justice  will  act  by  analogy  and 
refuse  to  entertain  any  suit,  where  tbe  party  seek- 
ing to  enforce  his  claim  or  lien  has  been  guilty  of 
laches.   Tbe  Queen  of  the  Pacific,  61  Fed.  Rep.  218. 

Tn  equity,  an  unreasonable  delay  in  asserting 
rights  is  a  bar  to  relief.  Martin  v.  Gray,  142  U.  8. 
286  (35:  997). 

But  lapse  of  time  alone  is  not  sufficient  to  bar 
equitable  relief.    Ripley  v.  Seligman,  88  Mich.  177. 

Laches  is  not,  like  limitations,  a  mere  matter  of 
time,  but  principally  a  question  of  the  inequity 
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theory  that  the  above  Dote  baviog  been  exe- 
cuted by  Elizabeth  Abraham  while  she  was  a 
married  woman,  the  wife  of  Caro»  was  void; 
that  the  deed  of  trust  to  Norris  was,  for  that 
reason,  of  no  effect  as  security  for  its  pay- 
ment; and  that  the  conveyance  by  Norris  to 
Mrs.  Ordway  created  a  resulting  trust  for  the 
benefit  of  the  plaintiffs. 

The  prayer  of  the  bill  was  for  a  decree  re- 
quiring the  defendant  Harriet  Ordway  to  con- 
vey alfher  right,  title,  and  interest  iii  the  es- 
tate in  question  to  the  plaintiffs,  and  account 
to  tbcm  for  rents  and  profits. 

The  defendants  demurred  upon  the  ground 
419]  that  the  plnintiff's  *did  not  by  their  bill 
orcscnt  a  case  entitling  them  to  relief  in  a  court 
of  equity.  The  demurrer  was  sustained  and  the 
bill  dismissed.  That  decree  was  affirmed  in  the 
general  term. 

After  the  decree  was  perfected,  the  defend- 
ant Harriet  Ordway  died,  and  the  present  ap- 
pellees are  her  devisees. 

Counsel  express  gratification  that  an  oppor- 
tunity is  presented  in  this  case  for  the  con- 
struction of  what  is  known  as  the  Married 
Woman's  Act  of  April  10th,  1869,  in  force  in 
the  District  of  Columbia,  particularly  the  sec- 
tion providing  that  "any  married  woman  may 


contract  and  sue,  and  be  sued  in  bvr  ova 
name,  in  all  matters  having  relation  to  ber  sole 
and  separate  property,  in  toe  same  manner  as 
if  she  were  unmarried."  Rev.  StaL  D.  CL 
§729. 

We  do  not  deem  it  necessary  at  this  time  to 
consider  the  scope  of  that  act,  nor  to  deter- 
mine whether  it  was  correctly  interpreted  io 
Schneider  v.  Garland,  1  Mackey,  350.  The 
case  can  be  disposed  of  upon  a  ground  that 
does  not  involve  the  construction  of  that  stat- 
ute, and  which  cannot  be  it^nored,  wbaterer 
conclusion  might  be  reached'as  to  tbe  power 
of  Elizabeth  Abraham,  while  she  was  tbe  wife 
of  Solomon  Caro,  to  charge  the  estate  hi  qoca- 
tion  with  the  payment  of  the  $3000  note.  Tbas 
ground  is  that  the  plaintiffs  and  those  under 
whom  they  assert  title  have  been  guilty  of 
such  laches  as  to  have  lost  all  right  to  invoke 
the  aid  of  a  court  of  equity.  Nearly  nineteeo 
years  elapsed  after  the  execution  of  tbr  d«^ 
to  Norris  before  the  present  suit  was  broucbt. 
And  although  tbe  plaintiff  Elizibc^h  was  tiie 
wife  of  Caro  when  that  deed  was  made,  «be 
was  divorced  in  1876,  nearly  thirteen  \<nii-  \*c- 
fore  the  institution  of  these  procee<liD::«.  Mje 
paid  interest  on  the  debt  of  $8000  for  about 
eight  years,  without,  so   far  as  ibe  bili  Uu 


of  permitlDflr  the  claim  to  be  enforced.— an  inequity 
founded  upoo  some  change  In  the  condition  or  re- 
lations of  tbe  property  or  the  parties.  Galliber  v. 
Oadwell.  145  U.  S.  868  (96: 788). 

It  is  not  a  siiflBcient  excuse  for  laches  in  brloflrinir 
miit,thnt  plalDtilf  was  financially  unable  durinsr 
the  time  of  the  delay  to  brinir  the  suit  or  to  carry 
tt  on.    WaablDflTtonv.Opie.  145  U.S.  214 (86:808). 

Laches  in  proeecutingr  a  suit  is  not  excused  by 
general  ignorance  of  things  which  could  easUy  be 
ascertained  or  by  poverty  and  inability  to  pay 
the  costs  of  litigation,  Naddo  v.  Bardon,  47  Fed. 
Bep.  782,  ard  m  4  U.  8  App.642«  51  Fed.  Rep.  403. 

Tbe  rule  as  to  laches  is  peculiarly  applicable 
where  tbe  difflculty  of  doing  entire  justice  arises 
through  the  death  of  the  principal  participants  in 
tbe  transactions  complained  of,  or  of  tbe  witness  or 
witnesses,  or  by  reason  of  the  original  transactions 
taaviog  liecome  so  obscured  by  time  as  to  render 
the  ascertaiument  of  the  exact  facta  impoeible. 
Hammond  v.  Hopkins.  14817.  S.  224  (86: 184). 

So  long  as  demands  secured  by  mortgage  are  not 
barred  by  tiie  statute  of  limitations,  there  can  be 
no  laches  in  prosecuting  a  suit  upon  the  mortgaire 
to  enforce  them.  Cross  v.  Allen,  141  U.  8.  628  (85: 
848). 

An  application  by  an  executor  for  leave  to  sue 
on  a  mortgage  bond  held  by  his  testator  cannot  be 
denied  on  tbe  ground  of  laches  so  long  as  tbe  stat- 
ute of  limitations  has  not  run  against  the  bond. 
fie  How,  81  Hun,  008. 

When  there  is  no  statute  of  limitations  governing 
a  case,  defense  founded  upon  the  lapse  of  time  and 
thestaieness  of  the  claim  is  available  In  equity. 
Metropolitan  Nat.  Bank  v.  St.  Louis  Dispatch  Co. 
148  U.S.  486  (87: 790). 

Debu  not  barred  by  the  statute  of  ttmltatlons 
cannot  be  held  stale  demands.  Taylor  t.  Chlcka- 
•saw  County  Suprs.  70 Miss.  87. 

If  a  person  be  ignorant  of  bis  interest  in  a  certain 
transaction,  no  negligence  is  imputable  to  him,  but 
if  he  is  aware  of  his  interest,  and  knows  that  pro- 
ceedings are  pending,  the  result  of  which  may 
be  prejudicial  to  such  interest,  he  is  bound  to  look 
into  such  proceedings  so  far  as  to  see  that  no  ac- 
tion is  taken  to  his  detriment.  Foster  v.  Mansfield, 
€.&  L.  M.  R.  Co.  146  U.  S.  88  OC:  899). 

Where  tbe  question  of  laches  la  in  issue,  the  plain- 
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tiff  is  chargeable  with  such  know!cf1:*e  an  tio  istiehi 
have  obtained  upon  inquiry  provide!  Ur*  fa<-u  al- 
ready known  by  him  were  i^ucb  as  ro  \ntt  upon  » 
man  of  ordinary  intelligence  tboMnry  «fr  ffxiuiry. 
Jobntson  v.  Standard  >1in.Co.  148  U.  S  9m;  iX: 

Laches  of  a  principal  in  asspninghie  rlirhra, 
knowledge  of  an  express  repudiation  of  bfs 
by  his  agent,  is  not  excused  by  bis  mere  uooraac* 
of  tbe  extent  of  tbe  adverse  rijrhts  asserted. 
V.  Bardou,  4  U.  8.  App.  842, 51  Fed.  Kep.  m 

Stale  claims  asserted  after  the  witn 
persed  or  dead  wlU  not,  in  general,  be  eaXorecd. 
Streitz  V.  Hartman,  85  Neb.  408. 

A  party*8  poverty  or  pecuniary  embarrunaevt  i» 
not  a  sufllclent  excuse  for  postponing  tbe  aMerttoa 
of  his  rights  of  action.  Leggett  v.  Staadard  Oi> 
Co.  148  U.  8.287  (87:787). 

Laches  in  bringing  suit  Is  not  excused  by  a^ 
sence  from  the  couo try,  nor  by  poverty.  Katfdo  v. 
Bardon.  4  U.  8.  App.  842.  51  Fed.  Bep.  48L 

Where  mining  property  has  beeo  developed  liy 
the  courage  and  energy  and  at  tbe  expense  of  • 
party  until  It  has  become  of  eoormous  ralua. 
courts  will  look  with  disfavor  upon  tbe  cUIom  c€ 
another  thereto  who  has  lain  idle  while 
the  results  of  this  development.  Johneto 
Standard Min.  Go.  148  U.  8. 800  (87:  48Q). 

Uuexcused  delay  by  the  equitable  owner  of 
for  thirteen  years  to  enforce  bis  rlgbta.  don^ 
which  many  persons  have  purchased  In  go(»d  taah 
without  any  warning  from  him  of  any  daisM  •» 
tbe  property,  is  such  laches  as  will  defeat  ha  ie» 
covery.    Naddo  v.  Bardon,  supra. 

An  action  by  the  owner  of  tbe  fee  ta  a  atresc  la 
enjoin  a  railroad  company  from  maiotainlaa  to 
road  therein  and  for  damages  from  the  past  aate- 
tenance  and  operation.  Is  not  exclusively  equiubir 
in  its  nature,  so  os  to  allow  tbe  appUcattoo  «»r  the 
doctrine  of  laches  where  tbe  legal  right  to  tbe  lead 
has  not  expired  or  been  lost  t»y  prcecrtpuoe  or 
adverse  pomeesion.  Syracuse  Solar  Salt  Cb  «. 
Rome,  W.  ft  O.  R.  Co.  87  Hun,  188. 

Minor  beira  are  guilty  of  such  laches  as  to  prr\  I'M 
their  recovery  of  lands  fraudulently  ouavvycvl  bf 
their  ancestor*s  agents  two  years  before  (be  latxcrv 
death,  io  watting  fur  more  than  five  yean  %nrr 
they  discover  tbeir  rights.  Fuller  v.  Mootagu**. 
68  Fed.  Kep.  804. 
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closes,  protesting  that  she  was  not  legally 
bouod  to  do  so.  Some  of  those  payments 
must  have  been  made  after  her  divorce  from 
Caro,  and  while  she  was  an  unmarried  woman. 
She  did  not  pretend  to  have  been  Ignorant  of 
the  public  sale,  under  the  Noriis  deed,  at 
which  Mrs.  Ordway  purchased  the  property 
at  the  price  of  twenty-seven  hundred  and  fifty 
dollars.  Nor  did  sLc  pretend  to  have  been  una- 
420 1  ware,  *at  the  time,  of  the  fact  that  Mrs. 
Ordway.  after  her  purchase,  went  into  posses- 
sion and  continuously  received  the  rents  and 
profits  of  the  estate. 

It  appears  also  upon  the  face  of  the  bill  that 
in  1874.  Levi  Abraham  and  the  plaintiff  Eliza- 
beth, then  Elizabeth  Caro,  conveyed  this  prop- 
erty to  Esther  Rebecca  Abraham.  Whether 
this  deed  was  recorded  or  not  the  bill  does  not 
state.  But  the  grantee  in  that  deed  did  not  die 
uodl  August  10th,  1886,  nearly  twelve  years 
after  the  conveyance  to  her,  nearly  seventeen 
years  after  the  date  of  the  deed  to  "Norris,  and 
more  than  sevdn  years  after  the  sale  and  con- 
veyance to  Mrs.  Ordway  under  that  deed.  It 
does  not  appear  that  Esther  Rebecca  Abraham, 
in  her  lifetime,  ever  disputed  the  title  acquired 
b^  Mrs.  Ordway  under  the  sale  made  b^  Nor- 
ns,  trustee.  No  explanation  is  given  in  the 
bill  of  her  failure  to  bring  suit. 

The  property  in  dispute,  it  may  well  be  as- 
samed,  has  greatly  appreciated  in  value  since 
Mrs.  Ordway's  purchase,  which  was  more  than 
ten  years  pnor  to  this  suit.  It  is  now  too  late 
to  ask  assistance  from  a  court  of  equity.  The 
relief  sought  cannot  be  given  consistently  with 
the  principles  of  Justice,  or  without  encourag- 
ing such  delay  in  the  assertion  of  rights  as 
ought  not  to  be  tolerated  by  courts  of  equity. 
Whether  equity  will  interfere  in  cases  oi  this 
character  must  depend  upon  the  special  cir- 
cumstances of  each  case.  Sometimes  the 
courts  act  in  obedience  to  statutes  of  limita- 
tions; sometimes  in  analogy  to  them.  But  it 
is  now  well  settled  that,  independently  of  any 
limitation  prescribed  for  the  guidance  of 
courts  of  law,  equity  may,  in  the  exercise  of 
its  own  inherent  powers,  refuse  relief  where  it 
is  sought  after  undue  and  unexplained  delay, 
and  when  injustice  would  be  done,  in  the  par- 
ticular case,  by  granting  the  relief  asked.  It 
will,  in  such  cases,  decline  to  extricate  the 
plaintiff  from  the  position  in  which  he  has  in- 
excusably placed  himself,  and  leave  him  to 
such  remedies  as  he  may  have  in  a  court  of 
law.  Waffner  v.  Baird.  48  U.  S.  7  How.  284, 
288  [12:  681, 6H8];  Harttood  v.  Oincinnati  d  C. 
A.  L  R.  Co.  84U.  S.  17  Wall.  78,  81  [21 :  558, 
5581;  SvUivan  v.  Portland  <fc  iC  &  cJb.  94  U. 
8.  806.  811  [24:  824,  826];  Brmn  v.  Buena 
VUtaCountp,  95  U.  8. 157,  159  [24:  422,  423]; 
Hayward  v.  Eliot  Nat.  Bank,  96  U.  8.  611, 617 
421]  124: 855,  857J;  Lnnsdale  v.  Smith  *10Q U. 
8.891,^892  [27:  219];  Speidely,  Henriei,  120  U. 
8.  377,  887  [80:  718.  719];  Richard$y.  Mackall, 
124  U.  8.  183,  188  [81:  896, 899]. 

The  present  suit  is  peculiarly  one  for  the  ap- 
)>lication  of  this  principle.  The  contention  of 
the  appellants  is  that  under  the  Married  Wo- 
man's Act  of  1869  the  lands  in  question  be- 
came, after  the  divorce  of  the  plaintiff  Eliza- 
heih  from  Bumstine,  her  legal  and  statutory, 
as  distinguished  from  her  equitable,  separate 
estate,  and  that  the  deed  to  Norris  which  se- 
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cured  the  (8000  note  was  absolutely  void,  be- 
cause that  note  was  not  given  by  Birs.  Caro  in 
respect  of  any  matter  "having  rdaOon  to  her 
sole  and  separate  property."  Rev.  Stat.  D.  C. 
^  729.  It  is  conceded  that  if  that  note,  in  fact, 
and  within  the  meaning  of  that  act,  had  "rela- 
tion" to  the  estate  here  in  dispute,  then  the 
Norris  deed  was  valid  as  security  for  the  debt 
evidenced  by  the  note.  But  whether  the  debt 
was  of  that  character  depended— unless  the 
recitals  in  the  Norris  deed  on  that  point  are 
not  in  themselves  conclusive — upon  such  proof » 
in  respect  to  the  origin  of  the  debt  and  its  re- 
lation to  the  estate  conveved  by  that  deed,  as 
could  be  made,  after  nearly  twenty  years  had 
elapsed  from  Uie  date  of  the  deed,  and  after 
the  death  both  of  Levi  Abraham,  the  grantor, 
and  of  Korris,  the  grantee.  One  of  the  grounds 
upon  which  courts  of  equity  refuse  relief 
where  the  plaintiff  is  guilty  of  laches  is  the  in- 
justice of  imposing  upon  the  defendant  the  ne- 
cessity of  making  proof  of  transactions  long 
past,  in  order  to  protect  himself  in  the  enjoy- 
ment of  rights  which,  during  a  considerable 
period,  have  passed  unchallenged  by  his  ad- 
versary, with  full  knowledge  of  all  the  cir- 
cumstances. The  principle  has  been  thus 
stated  by  this  court:  ''Length  of  time  neces- 
sarily obscures  all  human  evidence,  and  de- 
prives parties  of  the  means  of  ascertaining  the 
nature  of  original  transactions;  it  operates  by 
way  of  presumption  in  favor  of  the  party  ia 
possession.  Long  acquiescence  and  laches  by 
parties  out  of  possession  are  productive  of 
much  hardship  and  injustice  to  others,  and 
cannot  be  excused  but  by  showing  some  actual 
hindrance  or  impediment  caused  by  the  fraud 
or  concealment  of  the  party  in  possession, 
which  will  appeal  to  the  conscience  of  the 
chancellor."  Wagner  v.  Baird,  48  U.  8. 7  How. 
258J12:  6911. 

*Tbe  appellants  insist  that,  asthi5isuit[422 
relates  to  land,  the  doctrine  of  laches,  as  an- 
nounced in  the  above  cases,  has  no  application. 
There  is  no  foundation  in  the  adjudged  cases 
for  this  suggestion.  It  is  true,  as  stated  by 
counsel,  that  in  Wagner  y.  Baird,  just  cited, 
the  court  says  that  in  many  cases  courts  of 
equity  *'act  upon  the  analogy  of  the  limita- 
tions at  law;  as  where  a  legal  title  would  in 
ejectment  bie  barred  by  twenty  years'  adverse 
possession  "  and  *'will  act  upon  the  like  limi- 
tation, and  apply  it  to  all  cases  of  relief  sought 
upon  equitable  titles,  or  claims  touching  real 
estate."  But  it  proceeds  to  say:  "But  there 
is  a  defense  peculiar  to  courts  of  equity, 
founded  on  lapse  of  time  and  the  staleness  of 
the  claim,  where  no  statute  of  limitations  dis- 
tinctly governs  the  case.  In  such  cases  courts 
of  equity  often  act  upon  their  own  inherent 
doctrine  of  discouraging,  for  the  peace  of  so- 
ciety, antiquated  demands,  by  refusing  to  in* 
terfere  where  there  has  been  gross  laches  in 
prosecuting  rights,  or  long  acquiescence  in  the 
assertion  of  adverse  rights.  2  Story,  Eq.  § 
1520..  A  court  of  equity  will  not  give  relief 
aiiainst  conscience  or  where  a  party  has  slept 
upon  his  rights." 

AUore  v.  Jeu;ell,  94  XT.  8.  506  [24:  260]  is 
also  cited  by  appellants.  That  was  a  suit  to 
cancel  a  conveyance  of  land  upon  the  ground 
that  the  grantor  was  incapable  from  mental 
weakness  of  comprehending  the  nature  of  the 
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transactloo.  Six  venrs  elapsed  before  suit, 
«Dd  it  was  objected  that  the  suit  could  DOt  for 
that  reason  be  maintaioed.  The  court  said 
that  there  was  do  statutory  bar  in  the  case,  and 
the  relief  asked  was  granted  because,  under 
the  particular  circuoastances  of  that  case,  ap- 
plication for  relief  most  be  held  to  have  been 
seasonably  made,  and  because  the  facts  Just! 
lied  the  cancellation  of  the  deed. 

Counsel  rely  with  some  confidence  upon  the 
following  observations  in  Wehrman  v.  Conk- 
lin,  ante,  p.  167:  "If  the  plaintiff  at  law  has 
brought  bis  action  within  the  period  fixed 
by  the  statute  of  limitations,  no  court  can 
depriye  him  of  his  right  to  proceed.  If  the 
statute  limits  him  to  twenty  years,  and  he 
brings  his  action  after  ihe  lapse  of  nineteen 
years  and  eleyen  months,  he  is  as  much  enti- 
tled as  matter  of  law  to  maintain  it  as  though  he 
423]has  brought  it  the  day  after  his  ^causeof 
action  accrued.  That  this  court  did  not  intend 
to  lay  down  any  such  rule  as  the  appellants 
contend  for,  is  quite  evident  from  the  follow- 
in?  sentences,  not  quoted  by  them,  but  which 
immediately  precede  those  above  quoted:  '*It 
is  scarcely  necessary  to  say  that  complainants 
[in  the  equity  suit]  cannot  avail  themselves  at 
a  matter  of  law  of  the  laches  of  the  plaintiff  in 
the  ejectment  suit.  Though  a  good  defense 
in  equitv,  laches  is  no  defense  at  law.'* 

The  elaim  of  the  appellants  i$  mthout  merit, 
and  the  decree  is  a  firmed. 


DWIGHT  CUTLER,  PIff.  in  Err., 

V. 

A:NNA  B.  HUSTON. 

(See  8.  C.  Reporter*B  ed.  428-48L) 

When  chattel  mortgage  is  void  as  to  creditors — 

valid  judgment. 

L  Under  the  Miobiffan  statute  making  Chattel 
mortgaflres  void  as  to  creditors  uutil  filed,  a  chat- 
tel mortgage  is  void  as  against  an  assignee  of  a 
o6te  made  by  the  mortgagor  before  making  the 
mortgage,  who  took  it  between  the  making  and 
filing  of  the  mortgage  and  without  any  notioe  of 
the  mortgage. 

H  A  judgment  of  the  U.  8.  circuit  court  while  it 
remains  unreversed.  Is  not  a  nullity  and  cannot 
be  oollaterally  attacked,  although  Jurisdiction  is 
not  alleged  in  the  proceedings. 

[No.  229.1 

Argued  March  t7, 1896.  Bedded  Mayt7, 1896. 

r\  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Hichigan.  to  review  a  judgment  in  garnishee 
proceedings  brought  by  Anna  B.  Huston, 
against  Dwight  Cutler,  in  favor  of  the  former 
for  the  recovery  of  the  amount  of  a  judgment 
against  Will  am  Steele  out  of  property  of  snid 
Steele  in  the  hands  of  the  defendant  Cutler. 

NOTC^uis  toChatUi  morignge  aUouHng  poneninn 
mnd  sale  of  goods:  whether  void  or  noU  see  note  to 
Bobinsoo  V.  Blllotf,  22:  758. 

^8  to  necessity  of  fUing  chattel  mnrtgages;  against 
whom  they  need  not  be  JUed^  see  note  to  Horryf ord 
T.  Davis,  26:  100. 
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Statement  by  Mr.  Justice  Shin 

Rigdon  Hubton,  who  died  in  May.  1877.  left 
a  will,  by  which  bequests  were  made  to  sevcrml 
persons,  among  whom  was  the  testator's  trm. 
Theodore  Huston,  the  husband  of  the  defend- 
ant in  error.  The  executors  appointed  by  the 
will  were  the  testator's  brother,  John  Hastoo. 
and  his  sons.  Charles  R.  Huston  and  the  said 
Theodore  Huston. 

*0u  November  23. 1888,  William  8teele[4kS4r 
purchased  cattle  of  the  estate  of  Rigdon  Hua- 
ton.  and  in  payment  therefor  gave  to  the  said 
executors  his  promissory  note,  dated  the  day  of 
the  purchase,  payable  on  or  before  one  jear 
after  date  to  their  order  at  the  Second  National 
Bank  of  Ionia, '  Michigan,  for  the  sum  of 
$9600.  with  interest  at  the  rate  of  six  per  cent 
l>er  annum,  and  eight  per  cent  per  annum  from 
maturity. 

Dwiirht  Cutler,  the  plaintiff  in  error,  and  the 
^irst  National  Bank  of  Grand  Haveo,  of  which 
Cutler  was  president,  were  rreditors  of  Steele 
in  the  respective  amounts  of  $8000  and  $12,000. 
and  Cutler  was  liable  as  accommodation  in- 
dorser  of  Steele's  paper  to  the  amount  of  $30.- 
000.  Steele  requested  Cutler  to  make  for  him 
a  further  indorsement  to  the  amount  of  $25.- 
000.  Cutler  refused  to  do  this,  but  he  obtained 
for  Steele  a  loan  of  the  amount  required, 
Steele  executing  as  security  therefor  certain 
mortgages  on  r^  estate.  At  the  same  time, 
July  13, 1889,  Steele  executed  to  Cutler  a  chat- 
tel mortgage  to  secure  the  amount  of  his  other 
indebtedness  to  Cutler  and  to  the  bank,  and 
to  indemnify  Cutler  as  his  accommodation  In- 
dorser.  These  mortgaees.  together  with  a  cer- 
tain deed  executed  by  Steele  to  his  wife,  were 
delivered  to  Cutler,  with  the  request  that  the 
deed  should  be  sent  for  record  when  the  other 
papers  should  be  sent,  and  Cutler  placed  the 
papers  in  his  safe. 

In  August.  1889,  the  said  Theodore  Hustoo 
det-ired  to  obtain  a  portion  of  his  share  of  Rig- 
don Huston's  estate,  and  applied  for  the  same 
to  his  co-executors.  He  was  willing  to  take 
the  said  note  executed  to  the  estate  by  Steele, 
but  the  other  executors  thought  that  it  might 
not  be  well  to  allow  him  to  nave  so  laree  an 
amount  at  that  time.  It  was  then  agreed  that 
his  wife  and  he  should  give  their  joint  note  to 
the  estate  for  $5000,  and  that  be  should  give 
his  receipt  to  the  executors  for  $502>.6O,  bein^ 
the  difference  between  $5000  and  the  amount 
of  the  Steele  note,  with  interest,  as  for  a  por- 
tion of  his  distributive  share  of  the  eatate. 
On  August  17,  1890.  Anna  B.  Huston  and 
Theodore  Huston  executed  the  note  agreed 
upon  to  the  estate,  and  the  Steele  note  was  de- 
livered to  Theodore  Huston,  indorsed  as  fol- 
lows. 

*''For  value  received  we  assign  the  r425 
within  note  to  Anna  B.  Huston  this  17Ui  day 
of  August,  1889. 

"[Signed]       John  Huston. 

Theodore  Huston, 
Cbas.  R.  Huston, 
"Executors  of  Rigdon  Huston's  Esute," 

Theodore  Huston,  un  the  same  dav,  olt^ 
his  receipt  to  John  Huston  and  Charles  K.  Hus- 
ton for  $5025.60,  to  be  applied  on  his  distrib- 
utive share  of  the  estate  of  Rigdon  Huston. 

bubscquenlly,  on  August  29.  1889.  CuUcr 
caused  the  mortgages  executed  by  Steele  on 
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traDsactioo.  Sfx  ;feiin  elapsed  before  suit, 
«Dd  it  was  objected  tbat  the  suit  could  not  for 
that  reasoD  be  maintaioed.  The  court  said 
that  there  was  do  statutory  bar  Id  the  case,  and 
the  relief  asked  was  granted  because,  under 
the  particular  circumstances  of  tbat  case,  ap- 
plication for  relief  must  be  held  to  have  been 
seasonably  made,  and  because  the  facts  Justi 
lied  the  cancellation  of  the  deed. 

Counsel  rely  with  some  confidence  upon  the 
following  observations  in  Wehrman  v.  Conk- 
lin,  ante,  p.  167:  "If  the  plaintiff  at  law  has 
brought  his  action  within  the  period  fixed 
by  the  statute  of  limitations,  no  court  can 
deprive  him  of  his  right  to  proceed.  If  the 
statute  limits  him  to  twenty  years,  and  he 
brings  his  action  after  the  lapse  of  nineteen 
years  and  eleven  months,  he  is  as  much  enti- 
tled as  mat  tcr  of  law  to  maintain  it  as  though  he 
423]hRs  brought  it  the  day  after  his  *causeof 
action  accrued.  That  this  court  did  not  intend 
to  lay  down  any  such  rule  as  the  appellants 
contend  for,  is  quite  evident  from  the  follow- 
ine  sentences,  not  quoted  by  them,  but  which 
immediately  precede  those  above  quoted:  '*It 
is  scarcely  necessary  to  say  that  complainants 
[in  the  equity  suit]  cannot  avail  themselves  as 
a  matter  of  law  of  the  laches  of  the  plaintiff  in 
the  ejectment  suit.  Though  a  good  defense 
in  equity,  laches  is  no  defense  at  law." 

The  elaim  of  the  appellants  is  mthout  merits 
and  the  decree  is  a  firmed. 


DWIGHT  CUTLER,  Plff.  in  Err., 

V. 

A:NNA  B.  HUSTON. 

(See  8.  C.  Reporter*B  ed.  428-48L) 

W?ien  chattel  mortgage  is  void  as  to  creditors — 

talidjudgment, 

L  Under  the  Michigan  statute  making  chattel 
mortgages  void  as  to  creditors  uutil  filed,  a  chat- 
tel mortgage  is  void  as  against  an  assignee  of  a 
o6te  made  by  the  mortgagor  before  making  the 
mortgage,  who  took  it  between  the  making  and 
filing  of  the  mortgage  and  without  any  notice  of 
the  mortgage. 

H  A  Judgment  of  the  U.  8.  cirouit  court  while  it 
remains  unreversed.  Is  not  a  nullity  and  cannot 
be  collaterally  attacked,  although  Jurisdiction  Is 
not  alleged  in  the  proceedings. 

[No.  229.1 

Argued  March  r7. 1896.  Decided  Mayt7, 1896. 

r\  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Hichigan,  to  review  a  judgment  in  garnishee 
proceedings  brought  by  Anna  B.  Iluston, 
against  Dwight  Cutler,  in  favor  of  the  former 
for  the  recovery  of  the  amount  of  a  judgment 
against  Will  am  Steele  out  of  property  of  said 
Steele  in  the  hands  of  the  defendant  Cutler. 
Aprmed. 

VCiTR.^A8  fo  chattel  mortgngt  aVUvwino  potteninn 
mnd  sale  of  goods:  whether  void  or  noU  see  note  to 
Bobinson  v.  Elliot f,  22:  758. 

ui.8  to  necasUv  of  fUing  chattel  mnrtuaoes:  against 
whom  they  ncea  not  beJUed^  see  note  to  Horryford 
▼.  Davis,  36:  100. 
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Statement  by  Mr.  Justice  Shii 

Rigdon  Huston,  who  died  in  May,  1877.  le^'t 
a  will,  by  which  bequests  were  made  to  aevcrmJ 
persons,  among  whom  was  the  testator**  ano. 
Theodore  Huston,  the  husband  of  the  defemJ- 
ant  in  error.  The  executor<<  appointed  by  the 
will  were  the  testator's  brother,  John  Hostoo. 
and  his  sons,  Charles  R.  Huston  and  the  said 
Theodore  Huston. 

*0u  November  23, 1888,  William  8tee1e[4kS4 
purchased  cattle  of  the  estate  of  Rigdoo  Hus- 
ton, and  in  payment  therefor  gave  to  the  said 
executors  his  promissory  note,  dated  the  day  of 
the  purchase,  payable  on  or  before  one  jaar 
after  date  to  their  order  at  the  Second  Natiosal 
Bank  of  Ionia, '  Micbican,  for  the  sum  of 
$9600.  with  interest  at  the  rate  of  six  per  cent 
I>er  annum,  and  eight  per  cent  per  annum  from 
maturity. 

Dwiirht  Cutler,  the  plaintiff  in  error,  aod  tbe 
^irst  National  Bank  of  Grand  Haven,  of  which 
Cutler  was  president,  were  rredilors  of  Slerle 
in  the  respective  amounts  of  $8000  and  $12,000. 
and  Cutler  was  liable  as  accommodatinn  in- 
dorser  of  Steele's  paper  to  the  amount  of  $30.- 
000.  Steele  requested  Cutler  to  make  for  htm 
a  further  indorsement  to  tbe  amount  of  $35.- 
000.  Cutler  refused  to  do  this,  but  he  obtained 
for  Steele  a  loan  of  the  amount  required. 
Steele  executing  as  security  therefor  certain 
mortgages  on  real  estate.  At  tbe  same 
July  12, 1889,  Steele  executed  to  Cutler  a 
tel  mortgage  to  secure  the  amount  of  his 
indebtedness  to  Cutler  and  to  the  buik.  mad 
to  indemnify  Cutler  as  his  accommodatioa  te- 
dorser.  These  mortgages,  together  with  a  oer 
tain  deed  executed  by  Steele  to  bis  wifa,  were 
delivered  to  Cutler,  with  the  request  thkt  the 
deed  should  be  sent  for  record  when  tbe  other 
papers  should  be  sent,  and  Cutler  plaoed  tbe 
papers  in  his  safe. 

In  August.  1889,  the  said  Theodore  Hostoa 
desired  to  obtain  a  portion  of  bis  share  of  Rif 
don  Huston's  estate,  and  applied  for  tbe  same 
to  his  co-executors.  He  was  willinc  to  take 
the  said  note  executed  to  the  estate  br  Steck. 
but  the  other  executors  thought  that  ft  might 
not  be  well  to  allow  him  to  have  so  Urce  aa 
amount  at  that  time.  It  was  then  agreed  that 
his  wife  and  he  should  give  their  joiot  Bote  to 
the  estate  for  $5000,  and  that  be  ithonid  give 
his  receipt  to  the  executors  for  $50^'). 00.  beias 
the  difference  between  $5000  and  the  amooci 
of  the  Steele  note,  with  interest,  as  for  a  par* 
tion  of  his  distributive  share  of  tbe  ertalr. 
On  August  17,  1890.  Anna  B.  HostoB  awl 
Theodore  Huston  executed  the  note  agrcHl 
upon  to  tbe  estate,  and  tbe  Steele  note  was  de 
livered  to  Theodore  Huston,  indorsed  as  fol 
lows. 

*'*For  value  received  we  assign  the  r4S5 
within  note  to  Anna  B.  Huston  this  ITik  day 
of  August,  1889. 

* '[Signed]        John  Huston. 

Theodore  Hustos, 
Chas.  R.  Huatott. 
"Executors  of  Rigdon  Huston's  Esute.* 

Theodore  Huston,  on  the  same  dav.  nvt 
his  receipt  to  John  Huston  and  Charte*  R  Hv» 
ton  for  $5025.60.  to  be  applied  on  his  dMnb- 
iitive  share  of  the  estate  of  Uii^oa  Hustoa. 

bubsoquenlly.  on  August  29.  1889.  Cutler 
I  caused  the  mortgagea  executed  by  Steele  <m 
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July  12,  1889,  iDcluding  the  said  chattel  mort- 
^Nge,  to  be  duly  recorded  in  Ionia  county, 
Michigan. 

An  action  was  brought  on  the  Steele  note, 
on  December  14,  1889,  in  the  name  of  Anna 
B.  Huston,  in  the  circuit  court  of  the  United 
States  for  tbe  Western  District  of  Mif  liigan. 
The  declaration  stated  that  the  plaintiff  was  a 
citizen  of  the  state  of  Illinois,  but  contained 
no  averment  with  relation  to  the  citizenship  of 
Steele,  the  defendant.  The  action  was  tried 
in  the  said  court,  and  the  plaintiff  obtained  a 
judgment  on  the  note  in  the  sum  of  $10,410, 
and  for  costs  in  the  sum  of  $31.80. 

On  August  5,  1890.  Anna  B.  Huston  insti- 
tuted garnishee  proceedings  in  the  said  court 
against  Dwight  Cutler,  by  the  filing  of  an  affi- 
davit, setting  out  that  the  plaintiff  was  a  citizen 
of  the  state  of  Illinois;  that  Dwight  Cutler,  the 
defendant,  was  a  citizen  of  the  state  of  Michi- 
gan,and  that  the  said  William  Steele  was,at  the 
time  the  said  judgment  was  obtained  against 
him,  a  citizen  of  the  state  of  Michigan;  alleging 
the  recovery  of  the  said  judgment,  etc.;  and 
averring  tbe  defendant's  possession  and  control 
of  property,  mooey,  and  credits  belonging  to 
William  Steele,  and  property  and  credits  which 
the  defendant  held  by  a  conveyance  and  title 
that  was  void  as  to  William  Steele's  creditors. 

To  tbis  affidavit  the  defendant  Cutler  an- 
swered that  he  had  no  property,  money,  or 
credits  whatsoever  belonging  to  William  Steele, 
except  tbe  property  covered  by  the  said  chat- 
426]  tel  *mort^age,  as  to  which  property  he 
made  tbe  followmg  statement: 

*'That  on  the  13th  day  of  July,  1890,  the  said 
William  Steele  gave  a  chattel  mortgage  to  the 
garnishee.  Dwight  Cutler,  to  secure  the  repay- 
ment of  $40,000,  upon  160  head  of  Ahort-horn 
Devon  and  Jersey  cattle,  fourteen  work  horses, 
about  fifty  sheep,  a  number  of  hogs,  two  stal- 
lions, andf  a  quantity  of  farming  utensils,  and 
some  logs;  that  the  amount  secured  to  said 

famisbee  by  said  mortgage  was  now  due  to 
im  from  said  William  Steele,  and  unpaid; 
that  said  mortgage  has  been  foreclosed  in  the 
drcnit  court  for  the  county  of  Ionia,  in  chan- 
cery, and  a  decree  renderea  therein  in  favor  of 
the  garnishee,  as  complainant,  and  against  the 
said  William  Steele,  (iDding  the  amount  due 
thereon  at  over  $40,000,  and  directing  a  sale 
of  said  property  under  said  decree;  that  the 
garnishee,  Dwight  Cutler,  now  holds  said 
property  so  authorized  to  be  sold  by  said  de- 
cree and  is  about  to  sell  the  same  under  and  by 
virtue  of  said  mortgage  to  satisfy  said  indebt- 
edness." 

The  defendant  further  answered  that  he  held 
no  property  of  the  said  Steele  other  than  that 
so  mortgaged;  that  he  had  held  at  no  time 
conveyances  from  Steele  in  fraud  of  creditors; 
and  that  the  security  given  by  Steele  was  for 
actual  and  bona  fide  indebtedness. 

Upon  the  coming  on  of  the  case  for  trial  a 
jury  was  waived,  and  the  court,  having  heard 
tbe  evidence,  made  a  finding  of  facts  of  which 
the  statement  of  facts  given  above  is  the  sub- 
sianoe.  and  based  thereon  the  following  con- 
elusions  of  law: 

"First.  Upon  thefactP  as  found  the  plaintiff 
borame  a  creditor  of  William  Steele  on  the 
17th  day  of  August,  1889.  wiiliin  the  intent  of 
S  6193,  of  Howell's  Statute  of  Michigan,  and 
168  U.S. 


while  the  chattel  mortgage  from  Steele  to  Cut* 
ler  aforesaid  remained  unfiled. 

•*8econd.  The  transfer  of  the  Steele  note  of 
$9600  from  the  estate  of  Rigdon  Huston  to  the 
plaintiff  was  valid  as  against  Steele  and  Cut- 
ler. At  most  it  could  only  be  complained  of 
by  some  pne  having  an  interest  in  the  estate  of 
which  it  was  part  of  the  assets. 

*• 'Third.  In  consequence  of  the  fail-  [427 
ure  to  file  the  chattel  mortgage  given  by  Steele 
to  Cutler,and  of  the  plaintiff  becoming  a  credit- 
or of  Steele  in  the  interim,  the  said  chattel  mort- 
gage was  and  is  void  as  to  her  and  of  no  effect. 

''Fourth.  It  appearing  that  the  garnishee 
had  property  of  the  pnncipal  defendant  at 
the  commencement  of  these  proceedings  in 
his  possession  of  value  greater  than  the  amount 
of  plaintiff's  judgment,  and  which  he  has  ap- 
propriated for  his  own  use,  judgment  must  be 
entered  in  favor  of  the  plaintiff  and  against 
said  garnishee  for  the  amount  of  plaintiff's 
judgment  against  the  principal  defendant, 
Stede,  and  interest  on  the  damages  thereby 
recovered,  in  all  $11,424.96." 

Accordingly,  judgment  in  the  amount  last 
named  was,  on  May  20,  1S91,  duly  entered  in 
the  said  court  against  the  defendant  Cutler, 
and  he  then  suea  out  a  writ  of  error,  bringing 
the  case  here. 

MeMTs,  Georg^e  A.  Farr»  John  C,  Fitz- 
gerald and  Edmund  D.  Barry  for  plaintiff  in 
error. 

Mr,  Edwin  F.  Uhl  and  Thomas  F.  Mc- 
Garry  for  defendant  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

A  statute  of  Michigan  provides  that  "every 
mortgage  or  conveyance  intended  to  operate 
as  a  mortgage,  of  goods  and  chattels,  which 
shall  hereafter  be  made,  which  shall  not  be 
accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged,  shall 
be  absolutely  void  as  against  the  creditors  of 
the  mortgage,  and  as  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  shall  be  filed 
in  the  ofiSce  of  the  township  clerk  of  the  town- 
ship, or  city  clerk  of  the  city,  or  city  recorder 
of  cities  having  no  officer  known  as  the  city 
clerk,  where  the  mortgagor  resides."  The  main 
question  in  the*present  case  is,  whether  [42S 
Anna  B.  Huston,  the  defendant  in  error,  is 
entitled  as  a  creditor  of  one  William  Steele  to 
the  benefit  of  this  act 

The  facts  of  the  case,  under  a  stipulation  of 
the  parties,  were  found  by  the  trial  court,  and 
sufficiently  appear  in  the  statement  heretofore 
made.  Some  exceptions  to  those  findings 
were  taken  and  are  pressed  upon  our  atten- 
tion, but  they  do  not  relate  to  the  admission 
or  rejection  of  evidence,  nor  is  any  failure  al- 
leged of  the  trial  court  to  pass  specifically  up- 
on any  proposition  submitted;  and  we  are 
therefore  bound  to  accept  the  facts  as  founds 
and  are  only  to  inquire  whether  they  support 
the  judgment.  Norris  v.  Jackson^  76  U.  o.  d 
Wall.  125  [19:  608]. 

On  July  12,  1((8M,  William  Steele  made  and 
delivered  to  Dwight  Cutler,  defendant  in  er- 
ror,   a  chattel    mortgage   covering   a   i&rge 
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amount  of  personal  property,  to  secure  certain 
notes  and  liabilities  held  and  owned  by  Cut- 
ler and  a  bank  of  which  be  was  president. 
Possession  of  the  mortgaged  property  was  not 
changed,  and  by  an  understanding  of  the  par- 
ties the  mortgage  was  not  filed  in  the  proper 
clerk's  office  until  August  29,  1889.  Between 
the  time  of  the  delivery  and  the  filing  of  the 
mortgage,  namely,  on  August  17,  1889,  Anna 
B.  Huston  became,  by  assignment,  in  good 
faith  and  without  any  notice  or  knowledge  of 
the  mortgage,  the  owner  of  a  promissory  note 
given  by  Steele,  on  November  22.  1888,  in  the 
sum  of  $9600,  payable  in  one  year  from  date, 
to  the  executors  of  Rigdon  Huston's  estate. 

Two  reasons  are  given  for  denyinj^  Mrs. 
Huston's  right  to  assail  the  validity  of  Cutler's 
chattel  mortgage. 

It  is  said,  in  the  first  place,  that  she  is  not  a 
bona  fide  creditor  of  Steele;  that  she  gave  noth- 
ing for  the  note;  and  that  the  note  really 
belonged  to  her  husband,  Theodore  Huston. 
This  contention  is  sufficiently  disposed  of  bv 
referring  to  the  findings  of  facts,  wherein  it 
Is  found  that,  in  assigning  the  Steele  note  to 
Mrs.  fluston,  the  executors  acted  in  good  faith 
and  in  the  exercise  of  competent  authority. 
In  so  finding  we  think  the  court  below  was 
clearly  warranted  by  the  evidence.  It  was 
not  pretended  that  the  note  had  not  been  given 
for  a  valuable  consideration  to  the  Huston  es- 
429]  tate,  and  *with  the  action  of  the  execu- 
tors in  assigning  the  note  Cutler  plainly  had 
no  concern. 

Supposing  that  Mrs.  Huston,  as  the  assignee 
of  the  note,  was  a  bona  fide  creditor  of  Steele, 
It  is  next  objected  that,  as  matter  of  law,  she 
did  not  become  such  creditor,  on  August  17, 
1889,  within  the  meaning  and  intent  of  the 
Blatute  of  Michigan  making  chattel  mortgages, 
not  accompanied  by  change  of  possession,  or 
not  filed  in  the  clerk's  oflSce,  void  as  against 
other  creditors  of  the  mortgagor.  It  is  claimed 
that  the  statute  applies  only  to  creditors  who 
bave  become  such  during  the  interim  between 
the  making  and  the  filing  of  the  mortgage,  or 
who  have  during  such  interim  obtained  a  lien 
on  the  mortgagSl  property  by  levy  of  execu- 
tion or  attachment,  or  who  have  during  such 
Interim  granted  extensions  or  renewals  of 
credit  to  the  mortgagor;  and  that,  as  the  note 
which  was  owned  by  Mrs.  Huston  had  been 
Ifesued  by  Steele  before  the  making  of  the 
mortgage,  it  was  not  protected  by  the  statute. 

Of.  course,  the  construction  put  upon  the 
•tatute  by  the  courts  of  the  state  is  to  control 
the  Federal  courts,  in  a  case  like  the  present, 
and  we  have  accordingly  examined  with  care 
the  numerous  Michigan  cases  cited  by  the  par- 
tics  respectively. 

In  WaiU  v.  Mathews,  60  Mich.  892,  it  is  said: 
"It  was  distinctly  intimated  In  Kohl  v.  Lynn, 
tA  Mich.  860,  and  Fearey  ▼.  Oummings,  41 
Mich.  876,  that  in  order  to  justify  the  applica- 
tion of  the  stniute  making  mortca^res,  whether 
honest  or  not,  absolutely  void  for  want  of 
possession  or  of  filing,- some  act  must  be  done, 
or  some  detriment  sustained,  during  the  in- 
terval; as  against  all  such  rights,  a  mortgnge, 
without  such  possession  or  filing,  it  absolutely 
and  not  presumptively  void." 

Boot  ▼.  ffarl,  62  Mich.  420,  was  a  case  where 
A  chatid  mortgage  was  given  in  good  faith  to 


secure  a  creditor,  who  delayed  in  filing  it.  and 
in  the  interval  other  creditors  gave  cmlits  by 
the  way  of  loans  and  extensions  of  payaieiit. 
The  court  held  the  mortgage  void,  and  said: 
"Any  creditors  bave  a  richt  to  avoid  an  an- 
recorded  mortgage  who  have,  during  its  ab- 
sence from  the  record,  done,  anything  materf «! 
which  *they  may  be  fairlv  constderefrto  [430 
have  done  on  the  basis  of  its  non-existence.** 

In  CtUler  v.  SUele,  85  Mich.  627.  wberr.  at 
the  suit  of  another  creditor,  this  venr  mort- 
gage was  held  invalid,  it  was  said:  *' We  are. 
therefore,  of  opinion  that  the  term  *crediton* 
used  in  the  statute  includes  those  who  have 
entered  into  contracts  with  parties  at  lodota- 
ers,  guarantors,  or  sureties.  Such  contracts 
in  the  commercial  world  are  every  day 
actions.  It  is  impossible  to  believe  tlie 
lature  did  not  enact  this  statute  with  a 
to  protect  creditors  against  all  those  upoa 
whose  promises,  whether  principal  or  contin- 
gent, they  had  parted  with  valuable  considsffa- 
tion." 

It  is  evident  that,  had  the  mortgage  In  qnea- 
tion  been  filed  of  record  on  July  12,  1889. 
Theodore  Huston  would  not,  on  August  17. 
1889,  have  accepted  the  Steele  note  as  part  of 
his  patrimony,  nor  have  caused  It  to  be  as- 
signed to  the  defendant  in  error. 

Another  objection  urged  is  found  in  the 
fact  that  in  the  record  of  the  orifinal  case  oi 
Huston  V.  Stede  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Michigan,  it  was  not  stated  that  Steele  was  a 
citizen  of  Michigan,  and.  therefore,  it  does 
not  appear  that  the  suit  was  between  dtiaeas 
of  different  states,  and  hence,  it  is  contended 
that  the  judgment  obtained  in  that  case  cookl 
not  be  made  the  basis  of  an  attachment  sgaiMt 
Cutler. 

There  are  two  answers  to  this  poalUoo,  oMi. 
that  the  proceedings  in  the  present  case  oonlala 
averments  that  Anna  B.  Huston,  the  plaintiff, 
was  a  citizen  of  Illinois,  and  as  surh  had  ob- 
tained a  judgment  against  William  Steele  ss  a 
citizen  of  Michigan,  and  this  averment  waa 
not  traversed,  and  hence  must  be  deemed  to 
have  been  conclusively  established,  and  tba 
defendant  cannot  be  heard  to  ndse  tucb  aa 
objection  for  the  first  time  in  an  appeDals 
court;  the  other,  that  while  said  Judgment  rt- 
mains  unreversed  it  is  not  a  nullity,  and  can- 
not be  collaterally  attacked.  This  was  bald 
in  McOormiek  v.  SuUivani,  28  U.  8.  10  Wheat 
192  [6:  800].  That  was  a  case  where,  to  a 
bill  brought  in  the  circuit  court  of  tike  United 
States  to  enforce  a  claim  to  real  estate,  tbt 
defendants  filed  a  plea  in  bar  to  former  pro- 
ceedings  *in  a  United  States  court.  To  (431 
this  there  was  a  special  replication  alleging  that 
the  proceedings  in  such  former  suit  were  ai new 
non  judice,  because  the  record  did  n(»t  show 
that  the  complainants  and  defendant  in  that 
suit  were  citizens  of  different  statea,  and  the 
court,  through  Mr,  Juttie$  Washington,  nld: 
*'This  reason  proceeds  upon  an  Incorrect  view 
of  the  cliHracter  and  jurisdiction  of  the  Inferior 
courts  of  the  United  States.  Tbej  are  all  of 
limited  jurisdiction,  but  tbev  are  not,  on  that 
account,  inferior  courts  in  the  technica]  sense 
of  those  words,  whose  judgmeota,  taken  mIoqc, 
arc  to  Im)  disregarded.  If  the  jurisdictkm  be 
not  alleged  in  the  proceedingii,  their  Jadgmenu 
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and  decreet  are  erroneous,  and  may,  upon  a 
writ  of  error  or  appeal,  be  reversed  for  that 
cause.  But  they  are  not  ab<<olute  nullities;" 
Svera  ▼.  WaUon,  ante,  p.  6.20.  Accordingly 
tbe  decree  was  held  to  be  a  valid  bar  of  the 
subsequent  suit. 

In  view,  then,  of  the  facts  as  found,  and 
reading  the  statute  of  Michigan  in  the  light  of 
tlie  decisions  cited,  we  are  of  opinion  that  the 
court  committed  no  error,  and  its  judgment  is 
affirmed. 


THE  NEW  YORK,  LAKE  ERIE  &  WEST- 
ERN  RAILROAD  COMPANY,  Plff.  in 
Err., 

COMMONWEALTH  OF  PENNSYLVANIA 

<8ce  8.  C.  ""Erie  BaVrooil  v.  Pennsylvania"*  Report- 
er's ed.  481-441.) 

Construction  of  state  statute— tax  on  rentals  of 
railroad — tax  on  property — interference  mth 
interstate  eommerce — tax  on  tolls, 

1.  A  oonstructioQ  of  a  state  statute  by  the  courts 
of  such  state  will  be  adopted  by  this  court  when 
called  upon  to  decide  questions  arisinir  under 
sucb  lesrislatioii. 

2.  A  state  can  validly  impose  taxes  on  tolls  or 
rentals  paid  by  one  company  to  another  for  the 
use  of  so  much  of  Its  railroad,  as  within  tbe  state, 
wbere  tbe  company  paying  tbe  toils  is  engaged 
in  the  transportation  of  merchandise  from  points 
within  tbe  state  to  points  beyond. ' 

&  A  tax  on  tolls  or  rentals  paid  by  one  company 
to  another  for  the  use  of  its  railroad  is  a  tax  laid 
upon  the  corporation  on  acOount  of  its  property 
in  a  railroad,  measured  by  a  reference  to  the  tolls 
receiTed. 

4.  An  interference  with  interstate  commerce  must 
be  direct,  and  not  the  mere  Incidental  effect  of 
tbe  requirement  of  the  usual  proportional  con- 
tribution to  public  maintenance. 

&.  The  fact  ttiat  the  same  corporation  which  owns 
the  track  in  one  state  owns  likewise  a  track  in  an. 
other,  does  not  deprive  such  company  of  the 
right  to  receive  tolls  for  tbe  use  of  that  part  of 
its  road  that  lies  in  the  former  state,  nor  thatstate 
of  its  right  to  tax  sucb  portion  of  the  tolls. 

fNo.  268.] 

Argued  April  6, 1896,  •  Lecided  May  t7,  1895. 

IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Pennsylvania,  to  review  a  Judg- 
ment of  that  court  affirming  the  Judgfnent  of 
the  court  of  common  pleas  of  Dauphin  county, 
Pennsylvania,  in  favor  of  the  commonwealth 
of  Pennsylvania,  against  tbe  New  York,  Lake 
Erie  &  Western  Ifailroad  Company,  confirm- 
ing the  validity  of  certain  taxes  assessed 
a^nst  said  company  and  tbe  settlement  of  the 
same  made  by  the  auditor  general  of  the  state. 
Affirmed. 

Statement  by  Mr.  Justice  Sbiras : 
The  New  York,  Lake  Erie  <&  Western  Rail- 
road Company,  a  corporation  of  the  state  of 
New  York,  doing  business  in  the  state  of 
Pennsylvania.appealed  from  a  settlement  of  ac- 
count made  by  the  auditor  general  of  the  latter 
43 2]dtate,  assessing  'certain  taxes,  to  the  court 
of  common  pleas  of  Dauphin  county,  Penn- 
sylvania.   Tbe  case  Was  heard  by  agreement 
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without  a  Jury,  tbe  court  finding  both  the  law 
and  the  facts. 

Tbe  following  were  tbe  findings  of  fact: 

'*1.  The  defendant  is  a-  corporation  of  the 
state  of  New  York,  engaged  in  the  business  of 
transporting  freight  and  passengers.  Its  rail- 
road runs  through  the  county  of  Susquehanna, 
in  this  state. 

"2.  It  leases  and  operates  as  one  of  its 
branches  a  railroad  lying  wholly  within  this 
state,  known  as  the  Jefferson  branch,  which 
extends  from  Carbondale  to  a  connection  with 
the  defendant's  main  line  in  said  county  of 
Susquehanna.  At  Carbondale  the  Jefferson 
branch  connects  with  the  railroad  of  the  Dela- 
ware &  Hudson  Canal  Company,  a  corporation 
engaged  in  mining  and  transporting  coal,  and 
also  in  transporting  freight  and  passengers. 

'*  8.  The  canal  company  makes  use  of  the 
Jefferson  branch  in  the  manner,  for  tbe  pur- 
poses, and  upon  the  terms  specified  in  an 
agreement  made  April  7,  1885.  This  agree- 
ment is  made  a  part  of  this  finding. 

"  4.  Under  tbe  eighth  clause  of  said  agree- 
ment, the  canal  company  paid  to  the  defendant 
for  the  transportation  of  coal  and  merchandise 
during  the  six  months  endine  Juno  80,  1889, 
the  sum  of  $69,462.11.  Of  this  amount.  $69,- 
100  was  in  respect  of  coal  and  merchandise 
transported  by  the  canal  company  over  the 
said  Jefferson  branch  in  transit  to  points  in 
other  states;  the  said  coal  and  merchandise, 
when  taken  upon  the  cars  and  upon  said  Jef- 
ferson branch,  being  destined  and  intended  (or 
shipment  by  continuous  transportation  upon  a 
single  way  bill,  from  points  m  Pennsylvania 
to  points  in  other  states,  and  having  been  ac- 
tually so  transported  to,  and  delivered  at, 
points  in  other  states;  and  $862.11  was  paid  in 
respect  of  coal  and  merchandise  taken  up  and 
put  down  within  the  state  of  Pennsylvania. 
The  canal  company  has  paid  to  the  state  a  tax 
upon  its  gross  receipts  for  the  transportation 
of  the  coal  and  merchandise  in  respect  of  which 
it  paid  to  the  defendant  the  said  siun  of 
$862.11. 

* '  5.  Under  the  sixteenth  clause  of  said  airree* 
ment,  the  canal  'company  paid  to  the  de-[433 
fendant  the  sum  of  $2000,  of  which  $1000  was 
made  up  of  half  fares  collected  from  local  pas- 
sengers taken  up  and  piit  down  within  the  state 
of  Pennsylvania,  ahd  $1000  was  in  respect  of 
passengers  carried  interstate  by  continuous 
transportation  into,  out  of,  or  through  the  state 
of  Pennsylvania. 

'*  6.  The  defendant  also  leases  and  operates, 
as  one  of  its  branches,  a  railroad  known  as  the 
Buffalo,  Bradford  &  Pittsburg  branch,  extend* 
ing  from  Buttsville  or  Qilesville,  Pa.,  to  a  con- 
nection with  defendant's  main  line  at  Carroll- 
ton,  in  the  state  of  New  York.  At  Crawford 
Junction,  Pa.,  a  point  on  this  branch,  the 
railroad  of  the  Buffalo.  Rochester  &  Pittsburg 
Railway  Company  (formerly  the  Rochester  & 
Pittsburg  Railroad  Company)  connects  with 
said  branch.  This  last  mentioned  corporation 
is  engaged  in  the  transportation  of  freight  and 
passengers. 

'*7.  The  Buffalo,  Rochester  &  Pittsburg 
Railway  Company  makes  use  of  part  of  the 
Buffalo,  Bradford  &  Pittsburg  branch  in  the 
manner,  for  the  purpose,  and  upon  the  terms 
specified  in  an  agreement  made  October  20, 
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1882.  which  agreement  Ib  made  a  part  of  this 
finding.  The  part  used  Hefl  partly  in  this  state 
and  partly  in  the  state  of  New  York. 

"8.  Under  this  agreement  the  amount  paid 
to  tlie  defendant  by  the  Buffalo.  Rochester  & 
Pittsburg  Railway  Com[>nny,  durini;  the  six 
months  ending  June  30, 1^89,  was  $2700,  being 
one  semi-annual  payment.  For  the  ^  same 
period  the  Buffalo,  Rochester  &  Pittsburg 
Railway  Company  paid  to  the  state  a  tax  upon 
its  gross  receipts,  so  far  as  the  same  were  de- 
rived from,  transportation  l)etween  points  both 
of  which  are  within  the  state  of  Pennsylvania. 

'*9.  This  settlement  taxes  the  entire  gross 
receipts  6t  the  defendant  from  its  business  in 
Pennsvlvania  for  the  six  months  ending  June 
80.  18*89,  under  section  7  of  the  Act  of  1879, 
and  includes  therein  the  sums  paid  by  the 
canal  company  and  by  the  Buffalo,  Rochester 
A  Pittsburg  Railway  Company. 

"10.  On  February  10.  1890,  the  defendant 
paid  to  the  state  the  whole  amount  demanded, 
except  the  tax  upon  said  sums  of  $71,462.11 
and  ^^TOO." 
434]  *The  conclusions  of  law  wereas  follows: 

**  1.  The  rentals  paid  to  the  defendant  by 
the  canal  company  and  by  the  Buffalo,  Roch- 
ester &  Pittsburg  Railway  Company  are  're 
ceipts  for  tolls'  within  the  meaning  of  section 
7  of  the  act  of  1879. 

"2.  The  taxation  of  such  receipts  does  not 
offend  against  article  9,  section  1  of  the  Penn- 
sylvania constitution,  or  against  the  commerce 
clause  of  the  Federal  Constitution. 

'^  8.  Such  taxation  is  not,  in  the  case  before 
us,  double  taxation. 

••  4.  The  toll  received  by  the  defendant  from 
the  Buffalo,  Rochester  &  Pittsburg  Railway 
Company  should  be  apportioned,  and  only  so 
much  thereof  be  taxed  as  represents  the  sum 

Eaid  for  the  use  of  that  part  of  defendant's 
ranch  which  lies  within  the  state. 

"The  sum  due  the  commonwealth  is  as  fol- 
lows: 
Tax  eight  tenths  of  1  per  cent  upon 

$71,402.11,  paid  by  the  Delaware 

&  Hudson  Canal  Company. $571  69 

And  upon  $1350  paid  by  the  Buffalo, 

Rochester  &  Pittsburg  Railway  Co.        10  60 

Interest. 81  68 

Attorney  General's  commission .       29  1 1 

Total $648  03 

for  which  amount  Judgment  is  directed  to  be 
entered." 

Upon  exception  the  court  made  an  additional 
finding  as  follows: 

'  That  portion  of  defendant's  railroad.known 
as  the  Buffalo,  Bradford  &  Pittsburcr  branch, 
extending  from  Buttsville  or  Gilesville.  Penn- 
sylvania, to  a  connection  with  defendant's 
main  line  at  CarroUton.  in  the  state  of  New 
York,  as  shown  in  findings  of  fact  No.  6,  is 
used  by  the  Buffalo.  Rochester  &  Pittsburg 
Railway  Company  for  the  purposes  of  inter- 
state transportation  exclusively." 

Judgment  was  entered  in  pursuance  of  the 
findings  of  fact  and  law.  from  which  an  appeal 
was  taken  to  the  supreme  court  of  Pennsyl- 
vania, and  the  Judgment  was  by  that  court 
435]  *afflrmed,  and  to  th»t  Judgment  a  writ 
of  error  was  sued  out  from  the  Supremo  Court 
of  the  United  States. 
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Jdr,  M.  E.  Olmsted  for  plaintiffs  in  error. 
Mr,  James  A«  Stranahan  for  defendant 
in  error. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

The  legislature  of  Pennsylvania,  by  a  rere- 
nue  statute  approved  June  7,  1879.  enacted 
that  certain  enumerated  classes  of  companies, 
including  railroad  companies,  whether  incor- 
porated by  or  under  any  law  of  the  comnKm- 
wealth,  or  whether  incorporated  by  any  other 
state,  doing  buf^iness  in  the  common  wealth, 
and  owning,  operating,  or  leasing  to  or  froo» 
any  other  corporation,  any  railroad,  csnal, 
pipe  line,  slack  water  navigation,  or  street 
passenger  railway,  or  other  device  for  the 
transportation  of  freight  and  passengers,  shall 
pay  to  the  state  treasurer,  for  the  use  of  the 
commonwealth,  a  tax  of  eight  tenths  of  one 
per  centum  upon  the  gross  receipts  of  asid 
company  for  ioUs  and  trampoitatitm. 

In  the  leading  case  of  Boyle  v.  PhUaddpkim 
dt  R,  R.  C?..  54  Pa.  314.  the  supreme  court  of 
Pennsylvania,  through  Mr.  Juttiee  Btroog. 
then  a  Justice  of  that  court,  thus  defined  the 
term  "tolls,"  as  used  in  the  tax  lawi  of  that 
state:  "Toll  is  a  tribute  or  custom  paid  for 
passage,  not  for  carriage — always  something 
taken  for  a  liberty  or  privilege,  not  for  a  ser- 
vice; and  such  is 'the  common  understanding 
of  the  word.  Nobody  supposes  that  tolls 
taken  by  a  turnpike  or  canal  company  inclods 
charges  for  transportation,  or  timt  they 
anything  more  than  an  excise  demundro 
paid  for  the  privilege  of  using  the  wii\'." 

This  definition  was  subsequently  a'p]  roved 
in  the  case  of  Penn*yltania' R.  Co,  v.  >V^.  6S 
Pa.  205.  and  was  followed  by  the  trial  r^>urt, 
and  the  supreme  court  of  Pennsylvania,  iu  the 
present  case.  A  construction  or  meaning  at- 
tributed to  the  terms  of  a  state  statute  by  the 
courts  of  *such  state  will,  of  course,  be  [43^ 
adopted  by  tliis  court  when  called  upon  to  de- 
cide questions  arising  under  such  legislation; 
and  we  shall  accordingly  assume  in  the  preeeol 
case  that  the  moneys  received  by  the  New 
York.Lake  Erie  <&  Western  Railroad  Compsnj 
from  the  Delaware  &  Hud<!on  Canal  Compsar 
and  from  the  Rochester  &  Pittsburg  lUilrosa 
Company  for  their  use  of  the  railroad  of  the 
former  company  were  toU»  within  the  meanlsg 
of  the  statute  of  1879. 

It  was  found  as  a  fact  by  the  court  beloiv 
that  the  New  York  company  leased  and  op»> 
rated  as  one  of  its  branches  a  railroad  lyisg 
wholly  within  the  state  of  Peniisylvania.  ana 
that  under  an  agreement  between  it  and  ths 
Delaware  &  Hudson  Canal  Company  the  Is^ 
ter  paid  the  former  for  the  use  of  its  railroad 
during  the  six  months  ending  June  80.  18A, 
the  sum  of  $69,462.11.  This  amount 
payable  under  the  eighth  section  of  said 
ment,  which  was  in  the  following  terms: 

*  'The  canal  company  shall  par  to  the  rafl- 
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road  company  trackage  on  the  Jel 

of  the  New  York.  Lake  Erie  ^  Western  Rail- 
road to  the  amount  of  one  fourth  of  one  cent 
per  ton  per  mile;  but  the  total  amount  in  aar 
one  year  shall  not  be  less  than  $130,000,  an^ 
the  ^-ame  shall  he  payable  roonlhlv." 

The  canal  company  furnished  its  own  cais 
and  locomotives,  and  the  moneys  paid  to  the 


)SD4. 


Nbw  Tors,  L.  E.  &  W.  H.  Co.  v.  Coioionwealth  of  Peitnstlvania.    486-43^ 


New  Fork  compaDy  were  tolls  or  rentals  for 
the  use  of  its  railroad.  Of  tbe  amount  paid  as 
tforesaid,  tbe  sum  of  $69,100  was  in  respect 
of  coal  and  merchandise  destined  and  trans- 
ported to  points  in  other  states,  and  $36,210 
was  paid  to  respect  of  coal  and  merchandise 
taken  up  and  put  down  within  the  state  of 
Pennsylvania. 

The  precise  question,  then,  for  our  solution 
is,  whether  the  state  of  Pennsylvania  can  val- 
idly impose  taxes  on  tolls  paid  by  one  company 
to  another  for  the  use  of  its  railroad,  where 
tbe  company  paying  the  tolls  is  engaged  in  the 
trannportation  of  merchondise  from  points 
within  tbe  state  to  points  beyond. 

It  is,  of  course,  obvious  that  what  is  objected 
to  is  not  tbe  payment  of  the  tolls,  for  they  arise 
by  virtue  of  the  contract  between  the  compa- 
437] nies, but  i he  imposition  of  taxes  *ihereon. 
U  is  contended  that  such  taxes  tend  to  increase 
the  rents  or  tolls  demanded  and  received  by 
tbe  company  owning  the  road,  and  thus  con- 
stitute a  burthen  upon  transportation  and  com* 
merce  between  the  states. 

In  support  of  this  contention  numerous  de- 
cisions of  this  court  are  cited,  in  which  it  has 
b^n  held  that  state  statutes  which  levy  taxes 
upon  gross  receipts  of  railroads  for  the  carriage 
of  freights  and  passengers  into,  out  of,  or 
througb  the  state  put  a  burden  upon  commerce 
among  the  states,  and  are  therefore  void. 

It  is  needless  to  review  the  cases  cited,  be- 
cause we  regard  the  proposition  they  are  quoted 
to  sustain  as  thoroughly  established ;  but  is  the 
principle  of  those  cases  applicable  to  this? 

Undoubtedly,  state  taxation  of  interstate 
commerce,  directly  placed  upon  the  articles  or 
subjects  of  such  commerce,  or  upon  the  neces 
sary  means  of  their  transportation,  may  be  used 
to  restrict  ot  regulate  such  commerce,  and, 
more  than  once,  this  court  has  been  obliged  to 
pronounce  invalid  state  legislation  respecting 
such  matters.  On  the  other  hand,  we  have 
frequentlv  had  occasion  to  show  that  the  ex- 
istence of  Federal  supervision  over  interstate 
commerce  and  the  consequent  obligation  upon 
the  Federal  courts  to  protect  that  right  of  con- 
trol from  encroachment  on  the  part  of  the 
states,  are  not  inconsistent  with  the  power  of 
each  state  to  control  its  own  internal  commerce, 
and  to  tax  the  franchises,  property,  or  business 
of  its  own  corporations  engaged  in  such  com- 
merce, nor  with  its  power  to  tax  foreign  cor- 
porations on  account  of  their  property  within 
tbe  state. 

Owing  to  the  paramount  necessity  of  main- 
taining untrammeled  freedom  of  commercial 
intercourse  between  the  citizens  of  the  differ- 
ent states,  and  to  the  fact  that  so  frequently 
transportation  and  telegraph  companies  trans- 
act both  local  and  interstate  business,  it  has 
been  found  difficult  to  clearly  define  the  line 
where  the  state  and  the  Federal  powers  meet. 
That  difficulty  has  been  chiefly  felt  by  this 
court  in  dealing  with  questions  of  taxation, 
and  is  shown  by  the  not  infrequent  dissents  by 
members  of  the  court  when  the  effort  has  been 
438]  *made  to  formulate  a  general  statement 
of  the  law  applicable  to  such  questions. 

It  is  unnecessary,  at  this  time,  to  again  re- 
view the  cases,  or  to  undertake  to  show  that, 
while  Ibe  facts  and  circumstances  that  distin- 
piish  one  case  fromr  another  may  have  led  to 
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some  difference  in  the  mode  of  statins  the  law^ 
there  is  yet  a  substantial  uniformity  in  the  de- 
cisions. It  is  sufficient  for  our  present  pur> 
poses  to  refer  to  the  recent  case  of  Postal  Tele- 
graph  Company  v.  Adams,  ante^  p.  811,  where 
many  of  the  cases  were  considered,  and 
where  the  general  results  reached  are  thua 
stated: 

"It  is  settled  that  where  by  way  of  duties 
laid  on  the  transportation  of  the  subjects  of 
interstate  commerce,  or  on  the  receipts  derived 
therefrom,  or  on  the  occupation  or  business  of 
carrying  it  on,  a  tax  is  levied  by  a  state  on  in- 
terstate commerce,  such  taxation  amounts  to> 
a  regulation  of  such  commerce  and  cannot  bo 
sustained.  But  property  in  a  state  belonging 
to  a  corporation,  whether  foreign  or  domestic,, 
engaged  in  foreign  or  interstate  commerce, 
may  be  taxed,  or  a  tax  may  be  imposed  on  the 
corporation  on  account  of  its  property  within 
a  state,  and  may  take  the  form  of  a  tax  for  the 
privilege  of  exercising  its  franchises  within  the 
state,  if  the  ascertainment  of  the  amount  is 
made  dependent  in  fact  on  the  value  of  its 
property  situated  within  the  state  (the  exac- 
tion, therefore,  not  being  susceptible  of  ex- 
ceeding the  sum  which  might  be  leviable 
directly  thereon),  and  if  payment  be  not  mado 
a  condition  precedent  to  tbe  right  to  carry  on 
the  business,  but  its  enforcement  left  to  tbo 
ordinary  means  devised  for  the  collection  of 
taxes.  The  corporation  is  thus  made  to  bear 
its  proper  proportion  of  the  burdens  of  the  gov- 
ernment under  whose  protection  it  conducts 
its  operations,  while  interstate  commerce  ia 
not  in  itself  subjected  to  restraint  or  impedi- 
ment." 

Coming  to  apply  these  settled  principles  to 
the  case  in  hand  we  find  no  difficulty. 

The  tax  complained  of  is  not  laid  on  the 
transportation  of  the  subjects  of  interstate  com- 
merce, or  on  receipts  derived  therefrom,  or  on 
the  occupation  or  business  of  carrying  it  on. 
*It  is  a  tax  laid  upon  the  corporation  on  [430 
account  of  its  property  in  a  rtdlroad,  and  which 
tax  is  measured  by  a  reference  to  the  tolls  re- 
ceived. The  state  has  not  sought  to  interfere 
with  the  agreement  between  the  contracting^ 
parties  in  the  matter  of  establishing  tbe  tolls. 
Their  power  to  fix  the  terms  upon  which  the 
one  company  mav  grant  to  the  other  the  right 
to  use  its  road  is  not  denied  or  in  any  way 
controlled. 

It  is  argued  that  the  imposition  of  a  tax  on 
tolls  might  lead  to  increasing  them  in  an  effort 
to  throw  their  burthen  on  the  carrying  com- 
pany. Such  a  result  is  merely  coniectural, 
and,  at  all  events,  too  remote  and  indirect  to 
be  an  interference  with  interstate  commerce. 
The  interference  with  the  commercial  power 
must  be  direct,  and  not  the  mere  incidental 
effect  of  the  requirement  of  the  usual  propor- 
tional contribution  to  public  maintenance. 

One  of  the  assignments  of  error  is  based  on 
the  finding  that  *'that  portion  of  defendant's 
railroad,  known  as  the  Buffalo,  Bradford  A 
Pittsburg  branch,  extending  from  ButtsviUe 
or  Oilesville,  Pennsylvania,  to  a  connection 
with  defendant's  mam  line  at  Carrolton.  in  the 
state  of  New  York,  as  shown  in  findings  of 
fact  No.  6,  is  used  by  the  Buffalo,  Rochester 
&  Pittsburg  Railway  Company  for  purposes 
of  interstate  transportation  exclusively,    and 
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it  is  claimed  that  the  court  erred  in  apportion- 
ing  the  tax  according  to  the  portions  of  the 
railroad  within  and  without  the  state. 

We  do  not  understand  that  any  objection  is 
made  as  to  the  fairness  of  the  apportiooment, 
but  the  claim  is  that,  as  all  the  business  done 
over  the  road  by  the  lessee  party  was  interstate 
commerce,  it  was  not  competent  for  the  state 
to  tax  the  tolls  received  by  the  company  which 
owned  the  road.  Thus  understood,  the  legal 
ouestion  is  the  same  with  that  which  arose  un* 
cer  the  contract  between  the  defendant  com- 
pany and  the  Delaware  &  Hudson  Canal  Com- 
pany, and  which  is  hereinbefore  considered. 

The  fact  that  the  same  corporation  which 
owns  the  track  in  Penosylvania  owns  likewise 
a  track  in  New  York,  does  not  deprive  such 
'Company  of  the  right  to  receive  tolls  for  the 
use  of  that  part  of  its  road  that  lies  in  Penn- 
^440]  sylvania,  nor  the  state  *of  its  right  to 
tax  such  portion  of  the  tolls;  and  this  is  what 
the  court  below  decided. 

In  Maine  v.  Or  and  Trunk  R.  Cb.,  142  U.  8. 
1817  [35:  994],  8  Inters.  Com.  Rep.  807,  it  was 
held  that  a  state  statute  which  requires  every 
corporation,  person,  or  association  operating  a 
railroad  within  tlie  state  to  pay  an  annual  tax. 
to  be  determined  by  the  amount  of  its  gross 
transportation  receipts,  and  further  provides 
that,  when  applied  to  a  railroad  lyinsr  partly 
within  and  partly  without  the  state,  or  to  one 
operated  as  a  part  of  a  line  or  system  extend 
ing  beyond  the  state,  the  tax  shall  be  equal  to 
the  proportion  of  the  gross  receipts  in  the 
«tate.  to  be  ascertained  in  the  manner  provided 
hy  the  statute,  does  not  conflict  with  the  Con- 
stitution of  the  United  Slates,  and  that  the 
tax  thereby  imposed  upon  a  foreign  corpora- 
tion operating  a  line  of  railway,  partly  within 
«nd  partly  without  the  state,  is  one  within  the 
power  of  the  state  to  levy. 

So,  in  the  case  of  Pittsburg,  O,  O,  d  8t,  L.  B, 
Co.  V.  Backus,  154  U.  S.  421  [88: 1081],  the 
Talidity  of  a  state  tax  law.  whereby  a  railroad 
which  traversed  several  states  was  valued  for 
the  purposes  of  taxation  by  taking  that  part 
of  the  value  of  the  entire  road  which  was 
measured  by  the  proportion  of  the  length  of 
the  particular  part  in  that  state  to  that  of  the 
whole  road,  was  upheld. 

Our  conclusion  is  that  the  Federal  questions 
involved  in  the  case  were  properly  decided  by 
the  court  below,  and  its  Judgment  is  aocord- 
tngly  affirmed. 

THE    TIOGA    RAILROAD     COMPANY, 

Plff,  in  Err., 

COMMONWEALTH  OP  PENNSYLVANIA 


Thk  New  York,  Lakb  Erib  &  Western 
Coal  &  Railroad  Company,  Piff.  in  Err,, 

r. 

COMMOirWBALTH  OF  PSNMSTLVANIA. 


The  New  York.  Pknnsylvania  &   Ohio 
Railroad  Compaot,  Plff.  in  Err., 

Commonwealth  of  Pbnnstlvahia. 
[Nos.  264-266] 

rl  ERROR  to  the  supreme  court  of  the  state 
of  Pennsylvania. 
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Mr.  Justice  Shir&s  delivered  the  opinion  of 

the  court: 

The  foregoing  cases.  Nos.  264. 265,  and  266. 
October  term,  1804.  are,  so  far  as  the  F^-drral 
questions  involved  ♦are  concerned,  pre  [441 
cisely  like  case  No.  26:J  ante.  They  call  !or  no 
additional  cor<%i«]("-niion,  and,  for  the  rcaoooa 
given  in  No.  263.  ihe  judgment  of  ibe  ooait 
l>elow  in  the  several  cases  is  aflirmed. 

Mr.  Justice  Harlan  dissents. 


WILLIAM  M.  BENXETT.  for  himself  mod 
as  Administrator  of  M.  H.  Oibbona,  de- 
ceased, Plff.  in  Err., 

GEORGE  HARKRADER. 

(See  8.  a  Beporter*B  ed.  441-4I7J 

Certificate  cf  mining  loeation-^instruetion  l# 
jury — sufficient  verdict. 

1.  Indeflnfteness  of  the  description  In  the  locatkm 
oertiflcate  of  a  mininir  claim  does  not  render  it 
absolutely  void,  and  however  defective  in  fors, 
it  la  admissible  in  evideoce.  for  the  purpoen  of 
showing  the  time  when  the  possession  was  takao. 
and  to  point  out,  so  for  aa  it  does,  the  proparty 
which  was  taken  possession  of. 

2.  A  party  wbo  fails  to  ask  for  an  tnstroetlOB  to 
the  Jury  will  not  be  heard  in  a  reviewlof  oonrt 
to  allege  that  there  was  error  in  the  want  of  tt. 

8.  In  an  action  brouflrlit  under  U.  S.  Bav.  Stet. 
1 23a98,  in  support  of  sn  adverse  mining  daiw  tka 
only  question  presented  Is  the  priority  of  rl^bt  to 
purchase  the  fee  and  a  verdict  ^or  plaintiff^  la 
a  suflloient  verdict. 

[No.  68.] 
Argued  March  t6,  f7, 189S.    Decided  Mmg  TT, 

JS95. 

rl  ERROR  to  the  Circuft  Coon  of  tke 
United  SUtes  for  the  District  of  Alaska,  to 
review  a  judfement  for  the  plaintiff,  Geonre 
Harkracier,  nsrainst  the  defendant,  William  M. 
Bennett,  ndrar.,  etc.,  for  tlie  priority  of  the 
ri^ht  to  purchase  the  fee  of  a  mining  dahn. 
Jiffirmed. 

Statement  by  Mr.  Justice  Brewer  i 
William  Bennett,  for  himself  and  as  the  ad- 
ministrator of  M.  Gibbons,  deceased,  havtnr 
made  application  in  the  United  States  land 
office  at  Sitka,  Alaska,  for  a  patent  to  what  i« 
known  as  the  Aurora  lode  mining  claim,  ike 
defendant  in  error,  George  Barkrader,  filed  an 
adverse  claim  in  that  office,  and  subaeqoeotly. 
under  the  authority  of  section  S396,  Rev. 
Stat.,  commenced  in  the  DKtrict  Court  of  the 
United  Sutes  for  the  District  of  Alaska  tbh 
action  in  support  of  such  claim.  After  an 
swer  and  reply,  the  case  came  on  for  trial  and 
resulted  in  a  verdict  and  Judgment  for  the 
plaintiff,  to  review  which  judgment  tb«  de 
fendant  sued  out  this  writ  of  error.  The  plsir 
tiff  *was  the  owner  of  certain  mining  [44S 
claims  known  as  the  Bul^r  Hill  and  Nunr* 
Gulch  placer  mining  claims.  The  drscHpiioo 
of  the  former  in  the  complaint  is  as  follows: 


NOTL^ilt  to  nwnertMp  of  mines ;  ITMTsrf 
Statutes  as  to;  rioht  of  tiippuit  e^  smrpaet^  saa  i 
United  States  v.  OMtillaro,  17:  44& 

t&S  U.Si 
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*•  CommcncfDg  at  post  No.  10  of  the  TJ.  B. 
Survey,  known  and  recorded  as  the  Bulger 
Hill  survey,  whence  United  States  mineral 
inoDument,  No.  2,  duly  established  by  United 
Stales  survey  and  recorded  as  a  permanent 
monument,  bears  north  seventy-sfx  degrees 
<76*)east  eleven  hundred  and  seventy-eight 
'(1178)  feet,  thence  running  north  thirty-four 
degrees  and  forty  five  minutes  (84**  450  ^&8t 
one  thousand  (KKK))  feet  to  angle  No.  1;  thence 
running  south  twenty  two  degrees  (22**)  east 
two  hundred  (200)  feet  to  angle  No.  2;  thence 
south  forty-one  degrees  and  thirty  minutes 
•<41''  800  east  five  hundred  and  ninety-four 
<594)  feet  to  angle  No.  8;  thence  running 
south  thirty-seven  degrees  and  thirty  minutes 
■{ZV  800  ^est  nine  hundred  and  ninety  (990) 
feet  to  angle  No.  4;  thence  north  thirty-six  de- 
crees and  fifteen  minutes  (86**  150  ^^^  seven 
hundred  and  thirty-seven  (787)  feet  to  place  of 
beginning." 

On  the  trial  the  plaintiff  offered  in  evidence 
the  following  location  certificate: 

**  Notice. — The  undersigned  claim  five  hill 
claims  of  two  hundred  feet  each  frontage  and 
running  back  one  thousand  feet,  thence  run- 
ning from  a  slake  on  the  west  bank  of  Ice 
gulch  to  a  similar  stake  one  thousand  feet 
distatit,  near  the  mouth  of  Quartz  gulch. 

"April  6th,  1881.  Turn  Lineham, 

John  Olds, 
Tom  Kern  an, 
Pete  Bulger, 
Pat.  McGlinchy. 

"This  company  Is  known  as  the  Bulger 
Gill  Company. 

•*  R.  Dixon,  Recorder. 

"April  8th,  1881.- 

This  was  objected  to  aa  incompetent  and 
void  for  uncertainty,  but  the  objection  was 
overruled,  and  the  location  certificate  admit- 
ted in  evidence. 

443]    *The  court,  among  other  instructions, 
gave  the  following: 

"You  have  two  ultimate  questions  to  con- 
sider and  those  only,  namely: 

"  1'.  Is  the  plaintiff  the  owner  of  the  Bul- 
ger Hill  and  &e  Nugget  Oulch  placer  claims 
and  entitled  to  the  possession  of  the  soil  in- 
•eluded  within  them,  and  are  they  located  on 
the  grounds  as  he  has  described  them?    Or — 

"2.  Are  the  defendants  the  owners  of  the 
Aurora  lode  and  entitled  to  the  possession  of 
the  soil  embracing  it,  and  is  it  situated  on  the 
■ground  called  for  in  the  description  in  their 
answer?  " 

To  the  giving  of  which  instructions  the  de- 
fendants duly  excepted.  The  verdict  of  the 
jury  was  in  these  words:  "  We,  the  jury,  find 
for  plaintiff.  R.  S.  Belknap,  foreman.'^  The 
sufficiency  of  this  verdict  was  challenged,  but 
«ustained  by  the  court" 

Messn.  John  H.  Mitchell,  M.  B,  Oerry 
•and  D,  A,  MeKnight  for  plaintiff  in  error. 

M€S9T9,  S.  F.  Phillips,  F.  D,  MeKennetf, 
(hear  FooU  and  H.  W,  Blair  for  defendant  in 
«rror. 

Mr.  JuiHee  Brewer  delivered  the  opinion 
t)f  the  court: 

The  ruling  of  the  court  in  admitting  the 
location  certificate  is  the  first  matter  presented 
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for  our  consideration.  The  ground  of  the  ob- 
jection is  the  uncertainty  in  the  description. 
Section  2824,  Rev.  Stat.,  provides  that  "the 
location  must  t>e  distinctly  marked  on  the 
ground,  so  that  its  boundaries  can  be  readily 
traced.  All  records  of  mining  claims  hereafter 
made  shall  contain  the  name  or  the  names  of 
the  locators,  the  date  of  the  location,  and  such 
a  description  of  the  claim  or  claims  located  by 
reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim." 

It  is  obvious  that  the  description  is  quite 
imperfect,  and  yet  it  does  not  follow  therefrom 
that  there  was  error  in  admitting  *tbc  [444 
certificate  in  evidence.  The  description  of 
the  property  found  in  the  complaint  was  evi- 
dently prepared  with  care  and  is  apparently 
open  to  no  objection.  At  least  none  has  been 
suggested  by  counsel.  But  the  record  shows 
that  testimony  was  introduced  on  behalf  of 
the  plaintiff  connecting  the  description  in  the 
certificate  with  that  in  the  complaint,  and 
tending  to  show  that  the  property  described 
by  the  one  is  that  described  by  the  other; 
and  also  that  the  mining  claim  was  located 
and  staked  on  its  boundaries  as  the  law  and 
the  miners'  rules  and  regulations  of  that  dis- 
trict required.  Conceding  the  indeflniteness 
of  the  description  in  the  certificate,  it  does 
not  follow  that  it  is  absolutely  void,  for,  as 
said  by  this  court  in  Hammer  v.  Oarfleld 
Min.  <fc  Mai  Co.  180  U.  S.  291,  299  [32: 
964,  967],  after  quoting  from  section  2324: 
*'  These  provisions,  as  appears  on  their  face, 
are  designed  to  secure  a  definite  description 
—one  so  plain  that  the  claim  can  be  readily 
ascertained.  A  reference  to  some  natural 
object  or  permanent  monument  is  named  for 
that  purpose.  Of  course  the  section  means, 
when  such  reference  can  t>e  made.  Mining 
lode  claims  are  frequently  found  where  there 
are  no  permanent  monuments  or  natural  ot>- 
jects  other  than  rocks  or  neighboring  hills. 
Stakes  driven  into  the  ground  are  in  such 
cases  the  most  certain  means  of  identifica- 
tlon." 

But  whatever  may  be  thought  of  its  im- 
perfections, the  rights  claimed  by  plaintiff 
by  virtue  of  the  attempted  location  are 
protected  by  the  legislation  of  Con^ss.  In 
1884,  after  the  location  of  this  minmg  claim 
and  prior  to  the  commencement  of  this 
action,  Congress  passed  an  Act  in  reference 
to  Alaska  (23  Stat,  at  L.  24)  in  which  are  the 
following  provisions: 

Sec.  8.  That  the  said  district  of  Alaska  is 
hereby  created  a  land  district,  and  a  United 
States  land  office  for  said  disuict  is  hereby 
located  at  Sitka. 

...  •  •  • 

"And  the  laws  of  the  United  States  rela- 
ting to  mining  claims  and  the  rights  incident 
thereto  shall  from  and  after  the  passage  of 
this  Act  be  in  full  force  and  effect  in  said 
district,  under  the  administration  thereof 
herein  provided  for,  subject  *to  such  [445 
regulations  as  may  t>e  made  by  the  Secretary 
of  the  Interior,  approved  by  the  President : 

"  Provided,  That  the  Indians  or  other  per- 
sons in  said  district  shall  not  be  disturbed 
in  the  possession  of  any  lands  actually  in 
their  use  or  occupation  or  now  claimed  by 
them,  but  the  terms  under  which  such  per- 
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sons  may  acquire  title  to  such  lauds  is 
reserved  for  future  legislation  by  Ck)ugress; 
*^And  provided  further.  That  parties  who 
have  located  mines  or  mineral  privileges 
therein  under  the  laws  of  the  United  States 
applicable  to  the  public  domain,  or  who  have 
occupied  and  improved  or  exercised  acts  of 
ownership  over  such  claims,  shall  not  be  dis- 
turbed therein,  but  shall  be  allowed  to  perfect 
their  title  to  such  claims  by  payments  as 
aforesaid; 

•  •  •  •  • 

"But  nothing  contained  in  this  Act  shall  be 
construed  to  put  in  force  in  said  district  the 
general  land  laws  of  the  United  States." 

This  guarantees  not  only  to  parties  who 
have  located  mining  claims  under  the  laws  of 
the  United  States,  but  to  those  who  have  occu- 
pied and  improved  or  exercised  acts  of  owner- 
ship over  such  claims  the  right  to  perfect  their 
title.  Obviously  the  purpose  of  Congress  in 
this  Act  was  to  secure  to  those  parties  who 
were  in  actual  possession  of  mineral  claims  in 
the  territory  of  Alaska  the  privilege  of  acquir- 
ing full  title  thereto,  and  this  notwitlistanding 
their  failure  to  talse  all  the  steps  required  by 
the  general  mining  laws  of  the  United  States 
with  reference  to  the  location  of  such  claims. 
It  was  to  be  expected  that,  owing  to  the  prim- 
itive condition  of  thincs  in  the  territory,  in  the 
absence  of  a  government  survey,  and  perhaps 
of  persons  competent  to  make  accurate  sur- 
veys, many  irregularities  and  imperfections 
would  exist,  and  Congress  intended  that  the 
possessor  should  be  secured  in  his  possession 
and  be  permitted  to  perfect  a  title  to  the  prop- 
erty possessed.  Such  being  the  clear  import 
of  the  statute,  it  was  perfectly  proper  to  intro- 
duce the  location  certificate,  however  defective 
in  form,  for  the  purpose  of  showing  the  time 
when  the  possession  was  taken,  and  to  point 
out  so  far  ns  it  did  the  property  which  was 
taken  possession  of.  The  same  observations 
may  be  made  in  reference  to  the  other  location 
certificates  offered  in  evidence. 
446]  *So  far  as  respects  the  two  instructions 
complained  of,  it  cannot  be  doubted  that  they 
are  correct  statements  of  the  law.  The  two 
ultimate  questions  for  the  jury  were  as  stated. 
Indeed,  the  argument  of  defendants'  counsel 
is  rather  to  the  effect  that  other  instructions 
should  have  been  given  and  the  case  not  left 
unexplained,  as  it  would  seem  to  be  by  these. 
It  is  sufilcient  to  say  in  reference  to  this  line  of 
argument  that  the  record  does  not  purport  to 
contain  all  the  instructions.  It  is  to  be  as- 
sumed, if  others  were  needed,  as  doubtless 
they  were,  to  fully  present  to  the  jury  the  sub- 
ordinate questions,  that  the^  were  given;  and, 
further,  if  no  such  instructions  were  given,  it 
is  generally  true  that  a  party,  who  thinks  an 
instruction  in  respect  to  any  matter  ought  to 
be  given,  must  ask  for  such  instruction,  and 
faihng  to  ask  for  it  will  not  be  heard  in  a  re- 
viewing court  to  allege  that  there  was  error 
in  the  want  of  it  The  record  shows  that  the 
defendant  did  ask  some  instructions  which 
were  refused,  but  as  it  is  practically  conceded 
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by  counsel  that  they  contained  matter  inap- 
propriate to  the  issue  on  trial,  we  need  noi 
stop  to  inquire  whether  the  court  committed 
any  error  in  failing  to  give  them. 

The  remaining  question  is  as  to  the  verdict. 
which  is  simply  "for  plaintiff."  By  the 
seventh  section  of  the  Act  of  Congress  of 
May  17,  1884,  heretofore  referred  to  (23  Stai. 
at  L.  24)  it  is  provided  that  **  the  general  lawa 
of  the  state  of  Oregon,  now  in  force,  are 
hereby  declared  to  be  the  law  in  said  district, 
so  far  as  the  same  may  be  applicable  and  doc 
in  conflict  with  the  provisions  of  this  Act  or 
of  the  laws  of  the  United  States. "  The  statute 
of  Oregon  (Hill's  Annotated  Laws  of  Oregon, 
p.  880.  §  820)  requires  the  jury  in  an  action 
for  the  possession  of  real  estate  to  find  as  fol- 
Jows:  **First,  if  the  verdict  be  for  a  plaintiff, 
that  he  is  entitled  to  the  possession  of  the 
property  described  in  the  complaint,  or  some 
part  thereof,  or  some  undivided  share  or  in- 
terest in  either,  and  the  nature  and  dnratioo 
of  his  estate  in  such  property,  part  thereof,  or 
undivided  share  or  interest  in  either,  aa  the 
case  may  be." 

The  verdict  in  this  case  does  not  state,  in 
terms,  that  the  plaintiff  is  entitled  to  the  pos- 
session of  the  property  described  in  the  com- 
plaint, or  any  part  thereof;  neither  does  it  state 
the*nature  or  duration  of  his  estate  in  tbe[44T 
property.  Hence  it  is  insisted  that  the  verdict 
was  irregular,  and  that  no  judgment  aboukl 
be  rendered  thereon,  and  in  support  thereof 
the  cases  of  Joneg  v.  Snyder,  8  Or.  127,  and 
Pensacola  lee  Co.  v.  Perry,  120  U.  S.  SI* 
[30:  668],  are  cited.  We  do  not  think  the  de- 
fect, if  it  be  one,  is  sufiScient  to  vitiate  tbe 
judgment.  Where  the  complaint  alleges  that 
the  plaintiff  is  entitled  to  the  possession  of 
certain  descrit)ed  property,  which  U  unlaw* 
fullv  detained  by  the  defendant  and  tbe  pns- 
session  of  which  the  plaintiff  prays  to  recovrr. 
a  general  verdict  for  the  pJaintiff  is  a  finding 
that  he  is  entitled  to  the  possession  of  all  tbe 
property  described  in  the  complaint  Again. 
in  this  action,  brought  under  a  special  statnte 
of  the  United  States  in  support  of  an  adverse 
claim,  but  one  estate  is  involved  in  the  contro- 
versy. No  title  in  fee  is  or  can  be  established. 
That  remains  in  the  United  Sutes,  and  tbe 
only  question  presented  is  the  priority  of 
right  to  purchase  the  fee.  Hence  tne  inappU- 
caoility  of  a  statute  regulating  generally  ac- 
tions for  the  recovery  of  real  estate.  In  wblcb 
actions  different  kinds  of  title  may  be  snfllclcttt 
to  sustain  the  right  of  recovery.  It  wonld  be 
purely  surplusage  to  find  in  terms  a  priorit  j 
of  the  right  to  purchase  when  that  is  the  only 
question  which  can  be  litigated  in  such  stat- 
utory action.  If  tbe  plaintiff  owns  the  fee  be 
is  not  called  upon  to  file  an  advene  claim  or 
commence  such  an  action,  and  the  statute  pro> 
viding  therefor  has  no  application.  Iron  Stmr 
Min.  Co.  V.  CampMl,  185  U.  8.  286  [84:  1551. 

These  are  the  only  g%ie»iwn$  preeente^    iSa 
tliem  toe  find  no  error,  and,  thertfore,  tAe 
ment  i$  affirmed. 


1884. 
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GEORGE  D.  ilARTER  et.  al.  AppU., 

V, 

JAMES  P.  TWOHIG. 
(8ee  8. 0.  Reporter's  ed.  i4&-158.> 

Decree,  when  wnd—trmt  deed — Uiehe», 

\  A  foreclosure  decree  Is  void  when  the  fore> 
cloflure  suit  was  commenced  after  the  death  of 
the  plaintiff  therein. 

X.  Upon  the  breach  of  condition  of  a  trust  deed  of 
wild  and  unoccupied  land  the  legal  title  held  by 
the  trustee  draws  to  it  the  possession,  subject  to 
the  riflrbt  of  redemption  by  the  grantor  and  his 
grantees. 

C   A  suit  to  avoid  a  forecloeure  decree  and  the 

,  sheriff's  deed  based  thereon  and  to  be  allowed  to 
redeem  from  the  trust  deed,  brought  twenty- 
nine  jears  after  the  breach  of  condition  and 
eleven  years  after  the  sheriff's  deed  was  given 
and  recorded,  during  which  the  land  was  held 
under  the  deed  and  had  increased  in  value  from 
$120  to  $12«000,  is  barred  by  laches. 

]No.  2ol] 

Argued  April  4, 1895,      Decided  May  t7, 1895. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Sutes  for  the  District  of 
I^cbraska,  in  favor  of  James  P.  Twohig, 
plaintiff,  against  George  D.  Barter  et  al.,  de- 
fendants, setting  aside  a  decree  and  a  sheriff's 
•deed  based  thereon,  and  allowing  the  plaintiff 
to  redeem  certain  real  estate  from  the  lien  of 
'  the  trust  deed.  Reversed,  and  cause  remanded 
4iDith  direeiiane  to  dismiss  the  suit. 

Statement  by  Mr.  Chirf  Justice  Fuller: 
February  27.  1858,  Eugene  L.  Wilbur 
•entered  the  west  half  of  the  northeast  quarter 
of  section  88,  township  29,  range  9  east,  situ- 
ated in  Dakota  county  In  the  then  territory  of 
Nebraska,  paying  therefor  the  sum  of  $1.25 
per  acre.  On  the  same  day  Wilbur  executed 
4ind  delivered  a  trust  deed  to  Augustus 
Kountze,  as  trustee,  conveying  said  land  to 
secure  to  Isaac  Barter,  the  father  of  appel- 
lants, the  payment  of  a  promissory  note  for 
one  hundred  and  forty  dollars,  bearing  that 
date  and  due  one  year  thereafter,  with  interest 
•449]  at  the  rate  of  four  *per  cent  per  month 
af.**r  maturity.  No  part  of  the  interest  or  prin- 
<ipal  due  upon  this  note  was  ever  paid  to  Isaac 
Hartcr  or  to  appellants.  On  Mnrch  2,  1860, 
Wilbur  and  wife  by  a  quit-claim  deed  con- 
veyed the  eighty  acres  to  William  F.  Lock- 

KoTB.— ^8  to  laches ;  when  a  good  defense,  see  note 
•to  Felix  V.  Patrick,  86:  720. 

As  to  length  of  time  as  bar  to  relief  in  eases  of 
frgud ;  statute  of  limitations  as  a  pUa  in  equity ; 
^ate  claims:  eases  of  undiscovered  fraud;  when 
laches  bars  remedy,  see  note  to  Hammond  v.  Hop- 
kins. 36:  186. 

As  to  resulting  trusts;  when  trusts  result  to  one 
who  pays  the  conHderatifm  for  land  and  the  title  is 
<aken  in  the  name  of  another,  resulting  trutta  in  chat- 
4ele :  where  they  are  joint  purchasers ;  fruats  result 
■eoinstanti;  trusts  in  personal  property;  fiduciary 
character;  parol  agreement  alone  will  not  create 
irusts;  trusts hy acts  of  agents;  proof  of  trusts  by 
parol:  laches,  see  note  to  Ducie  v.  Ford,  34:  1091. 

As  to  statute  of  limitations,  when  not  applieable  to 
trusts,  see  note  to  Oisborn  v.  Charter  Oak  L.  Ins- 
Co.  36:  10X9. 
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wood,  and  on  February  6,  1861,  Lockwood 
and  bis  wife,  Mary  A.,  by  warranty  deed, 
conveyed  the  same  to  James  W.  Virtue  for  a 
consideration  of  forty  dollars  in  money  and 
twenty  five  dollars  in  property,  who,  on 
February  8,  1803,  by  warranty  deed  conveyed 
an  undivided  one  half  interest  to  Mary  A. 
Lockwood.  Virtue  was  the  witness  to  the 
tnist  deed  to  Kountze,  and  it  was  acknowl- 
edged before  him  as  notary  public.  The 
record  further  shows  that  Isaac  Barter,  now 
deceased,  paid  the  taxes  on  the  property  from 
1862  to  the  time  of  his  death,  which  occurred 
February  27,  1876;  that  Isaac  Barter  had 
placed  the  trust  deed  and  the  notes  secured 
thereby  in  the  hands  of  his  attorney  to  fore- 
close the  same,  and  that  a  petition  for  such 
foreclosure  had  been  verified  February  21, 
1876.  and  was  filed  February  28,  1876.  in  the 
district  court  of  Dakota  county,  Nebraska; 
that  the  defendants  in  the  suit  were  William 
F.  Lockwood,  Mary  A.  Lockwood,  bis  wife, 
aud  Augustus  Kountze.  the  trustee;  that  they 
were  brought  in  by  publication,  and  construc- 
tive service  on  them  having  been  thus  duly 
obtained,  a  decree  foreclosing  the  trust  deed 
was  entered  June  5,  1876,  at  the  June  term, 
1876,  of  the  court,  in  favor  of  Isaac  Barter 
and  against  William  L.  Lorkwood,  Mary  A. 
Lockwood,  and  Augustus  Kouatze,  and  such 
proceedings  were  thereupon  had  that  the 
properly  in  controversy  was  sold  by  the  sherifT 
under  the  decree  to  Isaac  Barter,  August  12, 
1876.  It  further  appeared  that  the  amount 
due  on  the  promissory  note  June  5,  1876,  was 
$1248.  and  that  the  property  was  appraised  at 
$880  before  the  sheriff's  sale.  May  10,  1877, 
the  sale  having  theretofore  been  approved  by 
the  court,  a  Seed  to  Isaac  Barter  was  duly 
executed  by  the  sheriff  of  Dakota  county, 
Nebraska,  for  the  eighty  acres  in  question, 
and  by  him  delivered  to  the  attorney  of  Isaac 
Barter,  who  delivered  the  same  to  appellants, 
and  they,  not  realizing  that  there  was  any  ir- 
regularity connected  with  the  proceedings,  and 
believing  they  had  a  good  and  sufiScient  title  to 
the  property,  filed  the  same  *on  June  [450 
10,  1877,  for  record  with  the  county  clerk  of 
Dakota  county,  and  thereafter,  and  until  the 
commencement  of  this  cause,  held  themselves 
to  be  the  owners  thereof;  paid  the  taxes  there- 
on; offered  the  same  for  sale;  had  correspond- 
ence with  divers  parties  concerning  the  land, 
and  exercised  all  the  rights  of  property  and 
dominion  over  the  same  which  was  exercised 
by  any  person  from  June  1,1877,  to  December 
21,  1888,  when  this  action  was  commenced, 
the  acts  of  ownership  being  such  that  the  tract 
was  generally  known  in  the  community  where 
it  was  located  as  "the  Barter  land."  The  land 
remained  of  comparatively  little  value  up  to 
the  spring  of  1887.  when  a  railroad  bridge  was 
built  across  the  Missouri  river  to  Sioux  City 
and  to  South  Sioux  City,  where  a  town  was 
laid  out,  and  it  then  rose  rapidly  in  value 
until,  at  the  time  of  the  commencement  of  this 
action,  it  was  worth  $100  to  $150,  and,  pend- 
ing this  suit,  $200  per  acre. 

In  the  summer  of  1888.  James  P.  Twohig 
was  the  clerk  of  the  district  court  of  Dakota 
county,  Nebraska,  when  an  afDilavit  was  filed 
therein  by  Isaac  Barter,  one  of  the  appeilauts, 
for   the   purpose  of   perfecting  the  title  to 
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tbelAW  of  Nebraska  of  February  21, 1855, Code 
453]  Iowa,  1851.  §  1210.  *And  it  has  been 
repeaiecHy  held  by  the  supreme  court  of  Iowa 
that  the  legal  title  vests  in  the  trustee  under 
such  a  deed.  Detin  y.  HendeniJwU,  82  Iowa, 
192, 194:  Newman  v.  Be  Lorimer,  19  Iowa, 
244:  Tucker  v.  Silver,  9  Iowa,  261;  Oook  y. 
IHUon,  9  Iowa,  407,  74  Am.  Dec.  354. 

It  is  true  that  in  Webb  y.  Honelton,  4  Neb. 
308.  19  Am.  Rep.  638,  decided  at  January 
term,  1876,  the  supreme  court  of  Nebraska 
held  that  a  conyeyance  in  the  form  of  a  deed 
of  trust  to  secure  the  payment  of  a  promissory 
note  conditioned,  that  in  case  of  failure  to  pay, 
the  trustee  shall  sell,  or,  upon  payment,  re- 
•conyey,  is  in  effect  only  a  mortgage.  Of 
•course,  in  many  particulars,  the  attributes  of 
•deeds  of  trust  and  mortgsges  with  a  power  of 
sale  are  the  same.  Both  are  inten4ed  as  se* 
cuiities;  in  both,  if  not  controlled  by  statute, 
the  legal  title  passes  from  the  grantor,  but  in 
equity  he  is,  before  foreclosure,  considered 
the  actual  owner;  and  in  both  the  grantor  has 
the  right  to  redeem.  But  the  case  did  not  in- 
volve the  application  of  the  territorial  Act  to 
which  we  haye  referred,  and  changes  had 
taken  place  in  legislation  during  the  interven- 
ing period. 

The  land  in  question  was  unoccupied  and 
^ild  land,  and  there  being  no  adverse  hold- 
ing, upon  breach  of  condition,  if  not  be- 
-fore,  the  legal  title  which  Eountze  held  drew 
to  it  the  possession,  although  in  subjection  to 
the  right  of  redemption  in  Wilbur  and  his 
grantees,  so  that,  when  this  bill  was  filed  to 
redeem  from  the  trust  deed,  the  question  at 
once  arose  whether  there  was  then  an  equity 
of  redemption  outstanding  which  complainant 
•could  a.ssert  and  which  a  court  of  equity  would 
recoguize. 

Although  actual  possession  by  a  mortgagee, 
vonder  a  claim  of  ownership,  continued  for 
the  time  required  by  statute  might  be  requisite 
to  convert  a  mortgage  title  into  a  title  abso- 
lute, yet,  notwithstanding  that,  in  such  a  case 
«8  this,  whether  or  not  redemption  will  be 
accorded,  depends  upon  the  equities  between 
the  parlies. 

Twenty-nine  years  had  elapsed,  after  the 
breach  of  condition  before  the  bill  was  filed, 
but  in  the  meantime  the  proceeding  for  fore- 
closure complained  of  had  been  had.  This  was 
in  1876,  the  sheriff's  deed  being  given  in  1877, 
eleven  years  before  complainant's  bill  was 
454]med.  *It  is  settled  law  in  Nebraska  that 
«  judgment  rendered  against  a  person  or  in  his 
favor  is  reversible  after  his  death  if  the  fact 
«nd  time  of  death  appear  upon  the  record,  or 
in  error  coram  nobis,  if  the  facts  must  be 
shown  aliunde;  the  judgment  is  avoidable  and 
not  void,  and  cafanot  be  impeached  collaterally. 
Jennings  v.  Simpson,  12  Neb.  658;  McCormCck 
V.  Paddock,  20  Neb.  486.  Here,  however,  the 
petition  to  foreclose  was  filed  after  the  death 
of  Isaac  Barter,  and  without  pausiof;  to  ex- 
amine the  other  irregularities  relied  on,  it  is 
sufiScient  to  say  that  we  think  the  foreclosure 
•decree  was  void.  But  if  the  initiation  of  those 
proceedings  operated  to  acknowledge  an  out- 
«tanding  right  of  redemption  at  that  time, 
their  culmination  and  the  deed  of  the  sheriff 
must  be  recognized  as  evidence  of  the  assertion 
of  an  extinguishment  of  such  equity. 
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By  section  6  of  chapter  57  of  tl^  Gcnerml 
Statutes  of  Nebraska  of  1873  (Oeo.  StaL  52&) 
it  was  provided  that,  "An  action  for  the  re> 
covery  of  the  title  or  possession  of  lands,  tene- 
ments, orhere<litaments.*can  only  be  brouetit 
within  ten  years  after  the  cause  of  such  actioa 
shall  have  accrued.  This  section  shall  be 
strued  to  apply  also  to  mort^fajrea." 

In  McKesson  v.  Hawley,  22  Neb.  69? ,  « 
had  taken  place  under  a  trust  deed,  aod 
grantees  under  the  purchaser  at  the  trusti-ea 
sale,  one  Hartley,  had  taken  and  held  adverse 
possession  of  the  land  for  more  than  ten  rean 
prior  to  the  commencement  of  the  aJtioo. 
which  was  brought  to  redeem  from  the  trust 
deed  on  the  ground  that  the  proceed  idl-^  \o 
sale  under  it  were  invalid.  The  Miprrme 
court  of  Nebraska  held  that  the  provisioos  <>f 
the  above  section  applied;  that  au  action  to 
redeem  from  a  mortgage  was  barred  in  tbe 
same  time  an  action  to  foreclose  would  be, 
and  could  not  be  maintained  after  ten  yean 
from  the  date  when  the  right  of  action  ac- 
crued, which  was  in  that  case  as  soon  as  ad- 
verse possession  was  taken  under  the  alleged 
purchase  from  the  trustee:  and  the  coart  siud: 
**B(it  it  is  contended  by  plaintiff  that  the  poa- 
session  of  defendant  and  her  grantors  waa  not 
adverse;  that  the  title  of  the  trustee  was  a  rec- 
ognition of  the  plaintiiTs  title,  and  that,  aatbe 
foreclosure  proceedings  were  void,  defend- 
ants could  hold  *only  as  asslgneea  of  tbe[4M( 
rights  of  the  trustees,  and,  therefore,  nut  ad- 
verse. Such,  to  our  mind,  cannot  be  the  law. 
Notwithstanding  the  fact  that  the  foredoaiue 
proceeding  might  have  been  void,  it  ia  dear 
that  the  purpose  of  such  proceedings  waa  to 
cut  off  and  destroy  the  title  of  plaintiff;  aad 
therefore  the  conveyance  by  tiie  tntstee  to 
Hartley,  had  it  been  legal,  would  have  ter- 
minated plaintiff's  title.  The  grantees  of 
Elartley  taking  and  holding  the  property  or 
asserting  their  right  to  hold  it  under  warranty 
deeds  from  him,  was  clearly  adverse  to  plain 
tiff.  They  held  as  owners  and  the  statute 
would  run  in  their  favor." 

£yen  if  in  the  casein  hand  the  poow loa  may 
be  regarded  as  constructive  merely,  yet  as  tfeio 
legal  title  was  in  the  trustee  and  not  in  Wilbttr. 
and  only  a  bare  right  to  redeem  could  be 
transferred  to  and  by  Wilbur's  grantees,  we 
hold  that  the  same  principle  bv  analotry  ap- 
plied to  them  and  toTwohig.  which  could  oahr 
be  overcome,  if  at  all.  by  superior  equities  oa 
his  part.  And  we  do  not  perceive  that  aay 
such  equities  existed. 

It  appears  from  the  record  that  from  1967 
to  1877,  inclusive,  the  land  was  asMMed  aod 
taxed  in  the  name  of  Isaac  Harter;  from  197b 
to  1885,  inclusive,  in  the  name  of  Iwk. 
Harter,  Jr.,  one  of  the  heirs  of  Isaac  Uarier ; 
and  from  1886  to  1889.  inclusive,  in  the  naoM 
of  H.  W.  Harter,  another  of  said  heirs;  that 
after  the  maturity  of  the  trust  deed,  Isaac 
Harter  paid  the  annual  taxes  from  and  toclod 
ing  those  of  1861  to  the  day  of  his  death,  and 
that  his  heirs,  the  ap))cnHnt8,  paid  the  annual 
taxes  from  that  time  down  to  and  iocludlag 
those  for  1888;  that  the  land  was  treated  dor 
ing  all  this  time  as  belonging  to  Harter  and 
his  hcir^,  and  notoriou«^ly  known  as  the 
*'IIarter  land.'*  It  further  'appears  that  both 
Lockwood  and  Virtue  knew  of  the  outstaad 
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ing  tmst  deed,  which  wta  indeed  acknowl- 
edged before  Yirtue,  and  the  claim  of  Barter 
thereunder,  and  that  Lockwood  and  his  wife 
knew  of  the  pendency  of  the  foreclosure  suit; 
that  Mr.  and  Mrs.  Lockwood  left  the  county 
and  state  in  1866  and  Virtue  in  1864,  and 
never  retured,  except  that  Virtue  paid  a  tem- 
porary visit  there  in  the  summer  of  1888,  when 
lie  conveyed  to  Twohig,  and  that  the  Lock- 
456]  woods  and  Virtue  paid  no  *attention 
whatever  to  the  land  nor  asserted  any  ownership 
therein  after  their  departure.  The  record  dis- 
closes another  fact,  thnt  when  Virtue  left  Da- 
kota City  he  placed  his  business  affairs  in  the 
hands  of  an  agent,  who  attended  thereto,  and 
that  taxes  were  paid  on  certain  lands  in  Dakota 
City  as  late  as  1877  on  behalf  of  Virtue,  while 
no  attention  was  given  to  the  land  in  contro- 
versy. In  the  summer  of  1888  the  affidavit  of 
Isaac  Harter,  Jr.,  was  filed  in  the  county 
court,  in  the  course  of  disposing  of  other  real 
estate  than  this,  to  the  effect  that  Isaac  Harter, 
upon  his  decease,  had  left  no  debts  unpaid, 
and  therefrom  it  also  appeared  that  Isaac 
Harter  died  February  27, 1876.  whereupon  the 
derk  who  had  filed  the  affidavit  obtained  a 
<iuitclaim  from  Virtue  and  set  up  this  claim  to 
the  land.  The  land,  which  was  worth  per- 
haps a  hundred  and  twenty  dollars  in  1858. 
had  suddenly  increased  in  value  to  about 
twelve  thousand  dollars  in  1888,  chiefly  within 
theyear  or  two  preceding. 

Under  these  circumstances  we  think  the 
doctrine  of  laches  was  applicable;  that  the 
claim  was  stale;  and  that  no  court  of  equity 
would  be  justified  in  permitting  the  assertion 
of  an  outstanding  equity  of  redemption  after 
such  a  lapse  of  time  ana  in  the  entire  absence 
of  the  elements  of  good  faith  and  reasonable 
dilifl:ence. 

Decree  revereed  and  cause  remanded  viUi 
directione  to  dumiss  the  bUL 


JOHN  H.  COLVIN.  Appt., 

V, 

CITY  OF  JACKSONVILLE,  and  D.  U. 
Fletcher,  as  Mayor  thereof. 

(See  8.  C.  Beporter*s  ed.  455-461.) 

Certificate      ef      juriediction—juritdietumal 

amount, 

1.  Where  the  Jurisdiction  of  the  court  below  is  in 
issue  and  the  case  Is  oertlfled  to  us  for  decision  the 
oertiOcate  must  be  granted  during  the  term  at 
which  the  judgment  or  decree  is  entered. 

^  In  a  suit  by  a  taxpayer  to  restrain  the  issue  of 
municipal  bonds,  the  amount  of  taxes  which 
plalntllf  would  have  to  pay,  and  not  the  entire 
Iflsue  of  the  bonds.  Is  the  extent  of  his  interest 
and  the  amount  in  controversy,  and  if  that  does 
not  exceed  $3000,  the  circuit  court  has  no  juris- 
diction. 

[No.  991.] 

Submitted  May  h,  1896.    Decided  May  M7, 

1896. 


Ufaim—AB  to  amount  necenary  to  gtveiuriedtetion 
4n  eireidt  court  cosef,  prior  to  Act  of  1876;  amount 
nucmary  wince  Act  of  uns;  amoMut  in  dispute,  see 
note  to  Bohunk  v.  Molina,  M.  *  &  Go.  87: 260. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Florida,  to  review  a  Judgment  dismiss- 
ing, for  want  of  jurisdiction,  a  suit  in  equity 
brought  by  John  H.  Colvin,  plaintiff,  afrainst 
the  City  of  Jacksonville  etal.,  defendants,  to 
restrain  the  issue,  sale  or  disposition  of  a  certain* 
issue  of  bonds  to  the  amount  of  one  miUion 
dollars.  Affirmed. 
See  same  case,  ante^  786. 

*Statement  by  Mr.  UUrf  Juetice  [457 
Fuller: 

This  was  a  bill  filed  by  John  H.  Colvin.  a 
citizen  of  the  slate  of  Illinois,  on  May  8,  1894, 
against  the  city  of  Jacksonville,  Florida,  and 
its  mayor,  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida,  to 
enjoin  and  restrain  the  issue,  sale,  delivery, 
pledge,  or  other  disposition  of  a  certain  issue 
of  bonds  to  the  amount  of  one  million  dollars. 

By  the  Act  of  Congress  entitled  '*An  Act  to 
Change  the  Boundaries  of  the  Judicial  Dis- 
tricts of  the  State  of  Florida,"  approved  July 
23, 1894  (28  Stat,  at  L.  117,  chap.  149)  the  coun- 
ty of  Duval,  in  which  the  city  of  Jacksonville 
is  situated,  was  detached  from  the  northern  dis- 
trict of  the  state  and  attached  to  the  southern 
district  thereof. 

The  bill  was  dismissed  by  the  circuit  court 
December  4.  1894,  for  want  of  Jurisdiction, 
and  an  appeal  prayed  and  allowed  to  this 
court,  ana,  being  docketed,  the  case  was  dis- 
missed April  1, 1895,  because  of  the  absence  of 
a  certificate  of  the  circuit  court  in  accord- 
ance with  section  5  of  the  Judiciary  Act 
of  March  8.  1891.  Oolvin  ▼.  JaekaonviUe, 
ant0,  786.  Thereupon  plaintiff  prayed  a  sec- 
ond appeal,  which  was  allowed,  and  a  cer- 
tificate on  the  question  of  jurisdiction  to  this 
court  signed,  April  11,  1895,  and  the  cause 
having  ^n  again  docketed  was  submitted  as 
under  the  82d  Rule. 

Mr.  H.  Bisbee  for  appellant. 
Meesn.  John   C.  Cooper  and  A*  W. 
Cockrell  for  appellees. 

Mr.  Chief  JueUce  Fuller  delivered  the  opin- 
ion of  the  court: 

We  are  of  opinion  that  where  the  Jurisdic- 
tion of  the  court  below  is  in  issue  and  the  case 
is  certified  to  us  for  decision,  the  certificate 
must  be  granted  during  the  term  at  which  the 
Judgment  or  decree  is  entered,  by  analogy 
to  Uie  statutorv  provisions  on  that  subject 
which  obtained  in  relation  to  certificates  of 
•division  of  opinion  (Rev.  Stat.  §§  650.  [458 
651,  652.  693,  697;  Maynard  v.  Eedit,  151  U.  a 
824  [88:1791)  and  in  view  of  the  general  rule 
as  to  the  foability  of  the  court  to  deal  with 
matters  of  this  sort  after  the  expiration  of  the 
term.  Hickman  ▼.  Fort  8coU,  141  U.  S.  415 
35:775J;  Moree  v.  Anderson,  150  U.  S.  156 
87:1037]. 

But  we  assume,  though  it  is  somewhat 
obscure,  that  the  term  was  still  open  when 
this  certificate  was  signed.  The  certificate  is 
as  follows: 

''This  cause  came  on  to  be  heard  upon  a 
motion  for  an  injunction  as  prayed  for  in  the 
bill  of  complaint  and  for  the  appointment  of 
a  receiver 

"  In  the  bill  and  amended  bill  filed  herein 
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complftlnant  alle^^ed  that  he  is  a  citizen  of  the 
state  of  Illinois;  tbatheowned  property  within 
the  limits  of  the  city  of  Jacksonville:  that  the 
city  was  about  to  issue  and  sell  bonds  of  said 
city  to  the  amount  of  one  million  dollars;  that 
the  amount  of  taxes  that  would  be  assessed 
upon  the  property  owned  by  him  in  the  city  of 
Jacksonville,  on  account  of  the  issue  of  said 
bonds,  as  interest  and  sinking  fund,  would 
exceed  two  thousand  dollars;  whereupon  he 
prayed  for  an  injunction  and  a  receiver  for 
mny  such  bonds  as  may  have  been  issued. 

''The  answer  filed  denied  that  complainant 
was  the  owner  of  taxable  property  upon  which 
the  amount  of  taxes  which  would  be  levied  as 
interest  and  sinking  fund  on  account  of  the 
issue  of  said  bonds  would  exceed  two  thousand 
dollars,  but  alleged  that  the  only  property 
owned  by  complainant  which  would  be  liable 
to  taxation  by  said  city  of  Jacksonville  was  but 
about  $14,000.  and  the  amount  of  taxes  wouM 
not  excee<l  $2000,  and  upon  a  hearing  upon 
the  bills  and  answer  and  affidavits  in  support 
of  the  allegations  of  the  same,  had  upon  mo- 
tion of  the  complainant,  it  was  contended  by 
the  complainant  that  the  property  of  said  com- 
plainant would  be  liable  to  taxation  on  account 
of  the  issue  of  said  bonds  to  an  amount  ex- 
ceeding $2000,  and  it  was  further  contended 
by  complainant  as  a  proposition  of  law  that 
the  amount  of  taxes  that  the  complainant 
would  have  to  pay  was  not  the  amount  in  con 
troversy,  but  that  the  total  amount  of  issue  of 
bondp,  one  million  of  dollars,  was  the  amount  in 
459]con troversy  which  would *determlne  the 
jurisdiction  of  this  court,  and.  upon  said  licar- 
ing  as  aforesaid  the  court  found  as  a  matter  of 
fact  that  the  amount  of  taxes  which  the  com- 
plainant would  be  obliged  to  pay  as  interest 
and  sinking  fund  on  account  of  the  said  pro- 
posed issue  of  bonds  would  not  exceed  two 
thousand  dollars,  and  as  %  matter  of  law  that 
the  interest  which  the  complainant  had  in  the 
issue  of  bonds  and  not  the  amount  of  the  en- 
tire issue  thereof  was  the  amount  in  contro 
versy,  and  found  therefore  that  this  court  bad 
no  jurisdiction  of  such  controversy,  and  there- 
fore dismissed  said  complainant's  bill. 

"  Now,   therefore,   it  is  certified  that  the 

auestion  of  the  jurisdiction  of  this  court  upon 
le  grounds  hereinbefore  stated,  namely: 
"  Ist.  That  the  amount  of  the  interest  of  the 
complainant  and  not  the  entire  issue  of  bonds 
was  the  amount  in  controversy;  and, 

*'2d.  That  having  found  as  a  matter  of  fact 
upon  a  hearing  had  upon  motion  of  the  com^ 
piainant  upon  bill  and  answer  and  affidavits 
filed  by  each  party  that  the  interest  of  the 
complainant  did  not  exceed  $S0O0,  it  was  the 
duty  of  the  court  to  dismiss  the.  bill,  is  the 
only  question  of  law  upon  the  pleadings  and 
process  for  the  decision  of  the  Supreme  Court 
of  the  United  States." 

We  are  confined  in  the  disposition  of  the 
case  to  the  certificate,  from  which  it  appears 
that  the  case  was  heard  upon  a  motion  for  an 
injunction  and  for  the  appointment  of  a 
receiver,  on  the  bill  and  amended  bill,  answer, 
and  affidavits.  And  that  the  court  found  as 
matter  of  fact  that  the  entire  am^mnt  of  taxes 
which  complainant  would  be  obliged  to  pay  as 
interest  and  sinking  fund  on  account  of  the 
proposed  issue  of  TOnds  which  would  not  ex- 
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ceed  $2000,  and  thereupon  dismissed  tbti  bOl 
for  want  of  jurisdiction.  It  was  contended  by 
complainant  that  the  amount  of  taxes  he 
would  have  to  pay  was  not  the  amount  in  con- 
troversy, but  that  the  total  amount  of  the  issue 
of  bonas  was.  But  this  contention  was  over- 
ruled, and  if  the  court  did  not  err  in  that  par- 
ticular, and  assuming,  as  we  must,  that  com- 
plainant's liability  did  not  exceed  $3000,  the 
decree  of  the  court  was  right,  since  it  wss  ir« 
duty,  when  *it  appeared  to  its  aatisfac-  [460 
tion  that  thesuit  did  not  really  and  substantialiy 
involve  a  dispute  or  controversy  properly  with- 
in its  jurisdiction,  to  proceed  no  farther,  anii 
to  dismiss  the  case.  McrrU  v.  OUmer^  129  U. 
S.  815  [82:  600]. 

This  leaves  the  only  question  to  be  coofid- 
ered  whether  the  amount  of  the  interest  of 
complainant,  and  not  the  entire  issue  of  bonds, 
was  the  amount  in  controversy,  and.  in  r^ 
spect  of  that,  we  have  no  doubt  the  ruling  of 
the  circuit  court  was  correct 

In  El  Paw  Water  Co.  v.  El  I\uo,  152  U.  8 
157,  159  [38:  896,  897].  which  was  a  bill  filfd 
by  the  water  company  against  the  city  of  E) 
Paso  for  an  inlunction,  it  was  alleged,  amooc 
other  things,  that  if  certain  bonds  were  IssqhI. 
the  complnioant  would  be  compelled  to  pay 
taxes  on  its  property  tor  the  interest  on  the 
bonds  and  to  provide  a  sinking  fund  for  the 
principal  thereof,  but  the  amount  of  the  tai 
that  would  be  thereby  cast  upon  complainaot's 
property  was  not  disclosed,  and  we  said  apoa 
the  question  whether  there  was  a  sufflcieat 
amount  in  controversy  to  give  this  court  lorto- 
diction:  "The  bill  is  filed  by  the  plaioUiT  to 
protect  its  individual  interest.  mikI  to  prevent 
damage  to  itself.  It  must,  therefore,  afflrs- 
atively  appear  (hat  the  acts  ohurged  srKioai 
the  city,  and  sought  to  be  enjoined,  would  re- 
sult in  its  damage  to  an  amount  in  exreas  of 
$5000.  So  far  as  respecU  the  matter  of  \%sm 
which,  by  the  issue  of  bonds,  would  be  catt 
upon  the  property  of  the  plaintiff,  it  is  enough 
to  say  that  the  amount  thereof  is  not  stated, 
nor  any  facts  giveu  irom  which  it  can  be  fairly 
inferred."    The  case  is  in  point  and  isdedsiTe, 

Brown  v.  Trou9daU,  188  U.  8.  889,  3W  [84: 
987,  989],  is  not  to  the  contrary.  There  set 
eral  hundred  taxpayers  of  a  county  io  Kei^ 
tucky,  for  themselves  and  others  as«ocftt*l 
with  them,  numbering  about  twelve  nundrvd. 
and  for  and  on  behalf  of  all  other  taxpajen  io 
the  county,  "  and  for  the  benefit  likewise  of 
said  county."  filed  their  bill  of  compUiol 
against  the  county  tuthoritlee  and  certain  faad- 
ing  officers,  and  all  the  holders  of  the  boadt. 
seeking  a  decree  adjudging  the  invalMity  of 
two  series  of  bonds  aggregating  many  hundred 
thousand  dollars,  and  perpetually  enjoin ivc 
their  collection;  and  an  injunction  ^wai  (401 
als(»  asked  as  incidental  to  the  principal  relirf 
against  the  collection  of  a  particular  tax  levied 
to  meet  the  interest  on  the  bonda.  The  lad- 
ing question  here  was  whether  the  case  had 
been  properly  removed  from  the  state  coort 
and  no  considerhtion  was  given  to  the  case  un 
on  the  merits.  As  to  the  jurisdiction  of  thtt 
court,  we  said:  ''The  main  question  at  i««u<* 
was  the  validity  of  the  bonds,  and  thai  io 
Tolved  the  levy  and  collection  of  taxes  for  s 
series  of  years  to  pay  Interest  thcreoo,  lad 
finally  the  principal  thereof,  and  not  ibe  lacr^ 
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veBtndnfng  of  the  tax  for  a  single  year.  The 
grievance  complained  of  was  common  to  all 
the  plaintiffs  and  to  all  whom  they  professed 
to  represent.  The  relief  sought  could  not  be 
legally  injurious  to  any  of  the  taxpayers  of  the 
county,  as  such,  and  the  interest  of  those  who 
did  uoi  join  in  or  authorial  the  suit  was  iden- 
tical with  the  interest  of  the  plaintiffs.  The 
rule  applicable  to  plaintiffs,  each  claiming 
under  a  separate  and  distinct  right,  in  respect 
to  a  separate  and  distinct  liability  and  ihat 
contested  by  t  he  adverse  party,  is  not  applicable 
here.  For  although  as  to  the  tax  for  the  par- 
ticular year,  the  injunction  sought  might  re- 
strain only  the  amount  levied  against  each, 
that  order  was  but  preliminary,  and  was  not 
the  main  purpose  of  the  bill,  but  only  inci- 
dental. The  smount  in  dispute,  in  view  of 
the  main  controversy,  far  exceeded  the  limit 
upon  our  jurisdiction,  and  disposes  of  the  ob- 
jection of  appellees  in  that  regard." 
Decree  affirmed. 


THE     LEHIGH    VALLEY     RAILROAD 
COMPANY,  Appt,, 

t, 

FRANCIS  KEARNEY  et  au 

(See  8.  C.  Reporter's  ed.  461-407.) 

Otmstruetion  of  patent — improrement  in  spark 
arresters — void  patent. 

1.  Where  the  applicant  for  a  patent  acquiesces  In 
the  rejection  of  claims  by  the  Patent  Office,  the 
claim  must  be  confined  and  restricted  to  the  par- 
ticular device  described. 

t.  Reissue  patent  No.  5184,  to  Francis  Kearney  and 
Luke  F.  TronsoD  graDted  Dea  10, 1873.  for  an  im- 
provement in  spark  arresters  is  limited  to  a 
^ratinir  composed  of  vertical  bars  and  the  spaces 
between  them,  the  bars  beio^  attached  at  their 
upper  ends  to  the  bottom  of  the  petticoat  pipe, 
and  is  void  for  want  of  patentable  novelty. 

NOTB.— J?br  what  paterUa  are  aranted;  when  de- 
dared  void^  see  note  to  Evans  v.  Eaton,  Ai  433. 

As  to  patentabOUy  of  inventions^  see  notes  to 
Thompson  v.  Boisselier,  29: 76,  and  Corning  v.  Bur- 
den, 14:  683. 

Aa  to  attandonment  of  invention,  see  note  to  Pen- 
Dock  V.  Diaioffue,  7: 887. 

Am  to  distinctions  between  Inventions  of  mechan- 
ism, articles  or  products  and  piocesses:  when  latter 
patented,  see  note  to  Oorninff  v.  Burden,  14: 688. 

As  to  including  vroeess  andprodu43t  in  same  pat- 
snt;  separate  patents  therefor^  see  note  to  Evans  v. 
Baton,  4: 483. 

Asiowhat  reissue  may  oovsTt  see  note  to  O^Beilly 
V.  Morse,  14: 6QL 

As  to  assignment ,  before  ismUng  and  reissuing  pat- 
ent; recording;  when  asHgnment  transfern  e/etended 
terms,  see  note  to  Gayler  v.  Wilder,  18: 604. 

As  to  when  assignee  may  sue  for  infringement; 
when  patenteem\ut;  when  they  must  Join,  see  note  to 
Wilson  V.  Bouraeau,  U:  1141. 

Ab  to  damages  for  infringement  of  patent;  treble 
damages^  see  note  to  Hogg  v.  Bmerson,  18: 8^ 

As  to  patent  for  designs^  when  ixUld,  see  note  to 
Smith  V.  Whitman  Saddle  Go.  Sf:  006L 

16S  U.  S. 


[No.  814.] 

Argued  Apr.  £6,  -tO,  1896.    Decided  Ma^  t7, 

1895. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
New  Jersey,  in  favor  of  Francis  Keiirney  et 
at,,  plaintius.  against  the  Lehigh  Valley  linil- 
road  Company  for  an  infringement  of  reissue 
letters  patent,  No.  5184,  for  an  improvement 
in  spark  arresters,  and  for  damages.  Heversed^ 
with  directions  to  dismiss  the  suit. 
See  same  case  below,  82  Fed.  Rep.  820. 


Statement  by  Mr,  Justice  Fuller : 

*Thfs  was  a  suit  in  equity  brought  in  [462 
the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey  by  Francis  Kearney  aud 
Mary  F.  Tronson.  executrix  of  Luke  F.  Troiy 
son,  df'ceased,  against  the  Lehigh  Valley  Rail- 
road Company,  for  the  alleged  infringement 
of  reissue  letters  patent  of  the  United  States 
No.  5184.  granted  to  Francis  Kearney  and 
Luke  F.  Tronson,  December  10,  1872,  for  an 
improvement  in  spark  arresters,  the  original 
patent  having  been  granted  April  20, 1871,  No. 
113,528.  Mary  F.  Tronson  having  died  since 
the  appeal  was  taken,  Elwood  C.  Harris  was 
substituted  as  administrator,  etc 

The  railroad  company  relied  on  these  de- 
fenses: 1.  That  the  reissue  was  illegal  and  void 
because  the  original  patent  was  not  inopera- 
tive by  reason  of  a  defective  or  insufficient 
specification,  or  any  error  arising  from  inad- 
vertence, accident,  or  mistake;  that  the  scope 
of  the  patent  bad  been  enlarged  so  as  to  cover 
another  and  different  invention  from  the  orig- 
inal, and  that  new  matter  had  been  introduce 
into  thespecidcation;  2.  That  the  alleged  in- 
vention covered  by  the  reissue  patent  was  not 
patentable  since  the  change  from  prior  form& 
of  spark  arresters  was  not  productive  of  any 
improved  or  materially  different  result;  8. 
That  the  reissue  patent  was  void  for  want 
of  substantial  novelty  in  the  subject-matter 
thereof  in  view  of  the  prior  state  of  the  art  as 
shown  in  certain  enumerated  patents;  4.  Non- 
Infringement. 

The  case  was  heard  on  bill,  answer  and 
proofs,  and  resulted  in  a  decree  for  injunction, 
and  referring  the  case  to  a  master  to  take  an 
account  of  the  gainsand  profits  accruingtothe 
company  by  reason  of  infringement  and  of  the 
damages  suffered  by  complainants  thereby. 
The  master  subsequently  reported,  and  a  final 
decree  was  rendered  against  the  defendant  for 
the  sum  of  $62:^5.52,  whereupon  the  case  was 
brought  to  this  court  on  appeal.  The  opinion 
of  the  circuit  coui-t  will  be  found  reported,  82 
Fed.  Rep.  820. 


Messrs,  Robert  J.  Fisher  and  Charles 
E.  Mitchell  for  appellant. 
Mr.  Elwood  C.  Harris  for  appellees.        i 

*Mr.  Chief  Justice  Fuller  delivered  [46^ 
the  opinion  of  the  court: 

Eeariiev  and  Tronson  applied  January  5, 
1871,  for  letters  patent  for  a  certain  improve- 
ment ia  spark  arresters  for  locomotives, **  which 
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application  was  rejected  on  reference  to  patent 
to  James  L.  Vauclain,  August  20,  1861,  and 
after  various  amend iiients  was  allowed,  and 
the  patent  issued  April  11,  1871.  The  follow- 
ing is  the  specification  of  the  application  and 
of  the  patent  as  allowed,  the  part  stricken  out 
by  amendment  being  in  brackets  and  the  parts 
inserted  being  in  italics: 

"The  improvement  relates  to  effectually 
preventing  hot  coals  passing  from  the  chim- 
nevs  of  locomotives  [bv  a  peculiar  manner 
of]  arresting  them  before  they  get  to  the 
chimney. 

**0n  the  forward  end  of  a  locomotive  boiler 
is  an  extension,  on  the  top  of  which  is  the 
chimney  or  smokestack.  This  receptacle  of 
all  that  passes  [from  the  fire]  though  the  boiler 
flues  to  the  smokestack  is  technically  known 
as  the  smoke-head;  the  pipes  from  the  boiler 
to  the  engine  pass  through  the  smoke-head, 
and  the  steam  is  exhausted  thereinto  from  the 
cylinders.  In  the  unoccupied  space  in  this 
smoke-head  we  place  a  grate,  [formed  either 
with  bars  or  of  netting,  or  perforated  plates; 
the  shape  is  not  material;  we  make  them  cir 
cular,  as  being  most  convenient  in  ordinary 
CRse«.  It  is  best  there  should  be  a  clesr  space 
r>n  all  sides  or  around  the  grate],  the  peculiir 
jiuiinrcB  of  tohieh  are  its  perpendicular  oars  with 
Jr.r>d  apertures  mtfficUntly  fine  to  stop  the  sparks 
*iJnU  jc^rnie  from  t/ie  fire,  the  site  of  the  grate 
leiitfj  determined  by  the  area  of  opening  needed 
jof  the  regular  draft  and  escape  of  smoke  on 
kindling  the  fire,  or  when  the  engine  is  not  in 
snot  ion. 

"Upon  the  top  of  the  grating  a  tube  or  pipe 
is  fitted,  extending  upward  a  short  distance 
above  the  top  of  the  smoke-head  into  the  chim- 
ney. A  space  is  left  around  the  top  of  the 
pipe  between  the  edges  of  the  aperture  in  the 
top  of  the  smoke-head  and  the  pipe.  This 
•pace  is  covered  with  netting  or  grating  to  pre- 
vent sparks  or  ooaltfrom  passing  through  into 
the  chimney. 

"In  the  accompanving  drawings,  Fig.  1  is  a 
464]  view,  in  section,  *of  the  front  of  the 
smoke  head,  with  the  gratings  and  pipes  in  posi- 
ii>m.  FijTure  2  is  a  side  view  of  the  end  of  the 
i toiler  and  of  the  smoke-head  A  is  the  boiler, 
li.  the  flues.  C,  the  smoke-head.  D,  the  erate. 
£.  the  pipe  on  the  top  of  the  grate.  F  b  the 
Helling  closing  the  aperture  between  the  pipe 
find  the  smoke-head.  G  is  the  chimney  or 
fiudkcstack;  and  I,  the  exhaust  pipes  from 
lh«  enjiines. 

**lt  will  be  seen  that  nothing  but  smoke  and 
^as  can  pass  the  top  netting  F,  and  that  no 
coals  or  dani;crous  sparks  can  pass  into  the 
chimney,  they  being  arrested  by  the  grate  D 
viihoiit  having  received  any  impulse  from  the 
exhaust  pipes.  The  strong  draft  created  by 
the  exliaii8tiog  steam  up  the  pipe  into  the 
cliimnfy  brings  the  coals  and  sparks  to  the 
irrMtin^.  airainst  which  they  strilce  and  fall 
liMrnili*8S  into  the  space  in  the  smoke-head. 
(The  force  of  coals  drawn  from  the  fire  when 
iin|K*ll('d  by  the  exbitust  steam  up  tlie  chimney 
i^  ^uch  as  to  cut  through  netting,  and  evfu 
cast  iron  over  a  quarter  of  an  iorh  thick,  in 
<wtt  or  three  months,  in  any  discription  of 
«park  arresters  located  in  the  smokestack.] 

"By  our  arrangrmeot.  the  gases  that  are  re- 
ttiffifd  by  contrivances  that  turn  sparks  down- 
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ward  in  the  smokestack,  and  sometimes  fores 
open  the  fire-door,  have  a  clear  passage  to  tlM 
atmosphere. 

**rVVhat  we  claim  and  desire  to  secure  i»^ 

"l.  The  grate  D,  pipe  E.  the  net  or  grate  F. 
as  and  for  the  purpose  spei'ified  and  shown. 

"2.   Ck>mbiointr  a  sfork  arrester  with  the 
smoke-head  of  a  locomotive  in  the  manner 
for  the  purpose  hereinabove  set  forth.] 

**  We  disclaim  all  draft  r^ulating  eon{ 
and  also  all  gratings  with  Uteral  adjustttUe  < 
ings.  W?uU  we  do  claim  as  our  improtememl^ 
and  desire  to  secure,  is — I7ie  grate  D  viik  iomgi- 
tvdinal  bars,  as  and  for  the  purposes  specified 
and  shown.** 

On  June  7, 1872,  Kearney  and  Tronsoo  ap- 
plied for  a  reissue,  which  was  rejected  oa  rdf- 
erence  to  James  L.  Yauclaio.  smokestack, 
August  20,  18G1;  Weideman.  Major  and  Ssas- 
ple,  spark  arrester,  December  20,  1870;  and 
James  Smith,  spnrk  arrester,  *March  7,  [405 
1871;  and  after  amendment  was  allowed,  aad 
the  reissue  granted  December  10.  1872. 

The  following  is  the  specification  of  tb«  ap- 
plication and  of  the  reissue  as  allowed,  the 
parts  stricken  out  being  bracketed  and  ths 
partA  inserted  italicize  d: 

**Figure  1  is  a  vertical  cross  section  of  tbs 
smokelK)x  of  a  locomotive  with  our improvs> 
ments  attached,  and 

* 'Figure  2  is  a  vertical  longitudinal  section 
of  the  same,  and  a  portion  of  the  boiler. 

"The  letters  of  reference  indicate  the  saas 
parts  in  both  figures. 

"A  represents  a  portion  of  the  boiler  of  a 
locomotive.  B  is  a  space,  commonly  called 
the  smokebox.  C  C  are  the  fiues  at  the poial 
where  they  enter  the  smoke-box;  E  is  a  pips 
extending  from  within  the  base  of  the  smoke- 
stack down  into  the  smoke^box.  and  commuoly 
termed  a  'petticoat  pipe;'  D  is  a  frattsg 
placed  at  the  lower  part  of  the  petticoat  pips 
to  prevent  any  cinders  or  sparks  passing  iaio 
the  same;  F  is  a  netting  or  grating  placed 
around  the  top  of  the  petticoat  pipe  so  as  to 
cover  the  annular  opt-ning  cau^  oy  the  dif- 
ference in  size  of  the  upper  part  of  the  priti- 
coat  pipe  and  the  bottom  of  the  smoke  stark 
O.  H  is  a  piece  of  boilor  plate  or  sheet  ima 
placed  at  the  iMUiom  of  thesm«>ke  boxio  ordsr 
to  provide  a  flrtt  surface  for  the  grate  D  to  rest 
upon,  and  is  provided  with  holes,  through 
which  the  exhaust  pipes  1 1  pass. 

**Our  Improvements  relate  to  providiBg 
locomotives  with  a  suitable  device  for  pre* 
venting  live  coals,  cinders,  sparks,  and  like 
substances,  which  mav  leave  thr  furnace.  tt**m 
passing  into  or  out  of  the  smoke^iHck.  and  to 
retain  them  in  the  smoke  txix,  from  whkh 
place  they  may  be  removed  at  pleasure. 

**It  has  heretofore  been  the  practice  to  cover 
the  tops  of  smoke  stacks  of  h»c<Hn«»(ivpa  «ttk 
a  wire  nHiinK  or  grating,  for  the  purpiwenf 
preventinfT  the  e^^cnpeof  sparks  ami  i  mdrrs; 
and,  in  some  cases,  an  invt-rieil  mfinl  rom*  is 
also  placed  in  the  cvnier  of  such  netting  ur 
grating  to  rei-eive  and  hnmk  the  force  of  tbs 
cinders  as  th»  \  are  ihn»wn  apHin«4  it 

•'In  all  of  th<  e  •  •  niiivaniA-s  the  clnderti  rs- 
ceivesoinuch  for  flmni  ilieexbau^^tini:  «*<^« 
whileou  their  Ma>  irpi|ie*peniroat  pipi  [4tt6 
and  smokestack  iliat  they  very  soon  d«»  nif 
the  netting  or  irraung  placed  at  the  ti«p  of  this 


ISH. 


ZiBmeR  Vallkt  R  Co.  t,  Ekuuht. 


•mokestack,  and  wbere  a  cone  or  other  device 
ia  ueed  to  turn  the  dtiders  downnuds  tnd 
partially  protect  the  grating  the  gases 
rBtardeo  Id  Ibelr  eacape. 

"In  order  to  overcome  thew  dlScultles,  wo 
place  a  ^ratiog,  D,  at  or  near  tbe  lower  end  of 
iha  petticoat  pipe  E  so  as  to  Eurround  tbe  ex- 
haust  p1p«a  I  I,  and  prevent  any  cinden  or 
■paikB  e^leriDK  the  pipe  B,  while  Bllowlng 
free  passage  for  tbe  smoke  and  gases.  We 
also  place  a  grating  or  oetiiag,  F,  around  the 
top  of  the  petticoat  pipe  to  cover  the  aperture 
left  between  it  and  the  smokestack  la  order 
to  arrest  any  sparks  or  dndera  that  may  be 
dntwn  to  that  point. 


._    __B  vertical  bars 

OrawltiK,  but  anv  style  or  hind  ot  grating  may 
be  nsea  tbat  will  prevent  cinders  or  sparks 
from  entering  the  petticoat  pipe,  such  as  a  per- 
forated surface  or  a  grating  formed  In  any 
manner  desired,  and  the  apertures  or  perfora- 
tions may  be  regulated  In  size  and  area  ot  sur- 
face covered  by  the  amount  of  opening  re> 
quired  for  the  regular  draught  and  escape  of 
■moke  on  kindling  the  Ore  or  when  theengine 
b  not  Id  motion,  y'  Wt  amurutt  the  grating 
Dmih  ilraigAt  terHeiU  bari  of  iron,  placed,  at 
tmall  dutanMi  aparl,  b»t  thtu  tpaet*  ihould  Aa 
tucA,  I'n  Iht  aoBregaU,  at  mUbatuffleitnt fort/it 
drt^ft  and  eteape  of  the  tmokt,  <m  idndih'ng  lit 
prt,  or  viheii  tht  engine  tt  not  t'n  motion. 

"By  this  arraagemeni,  nothing  but  smoke 
and  gas  are  allow^  to  pass  the  netting  F,  and 
no  coals  or  dangerous  sparks  can  pan  out  of 
tbe  smoke-box  Into  the  petticoat  pipe,  they  be- 
ing arrested  by  the  grating  D  before  having 
received  any  very  gicnt  impulse  by  reason  or 
the  eshauHt  pipes.  The  strong  draught  up  the 
pipe  E  and  smokestack  brings  the   greatest 

Cirtlon  ot  the  cinders  and  sparks  to  the  grat- 
g  D,  against  which  they  strike  and  fall 
ht^mless  to  the  bottom  ot  the  smokebos, 
while  the  smoke  and  gases  have  free  aod  unin- 
terrupted egress  through  Ihe  petticoat  pipe 
and  smokestack,  they  being  pertectlv  clear; 
and  the  gratings  D  and  F  are  not  liable  to  be 
407]  Injured  by  Ihecindersalrlkiog 'against 
them,  as  they  are  arrested  before  ha* Ing  ob- 
tained the  force  they  would  bave  If  allowed 
b>  pass  up  into  tbe  smokestack. 

"What  we  claim  as  our  Invention,  and  de- 
alre  io  secure  by  letters  patent,  Is^ 

"[First.  Placing  a  grating  In  the  smoke-box 
of  a  locomotlie  to  prevent  sparks  or  cinders 
entering  the  petticoat  pipe,  substantially  aa  de- 
scribed and  ahown. 

"Becond.  The  combination  of  the  grating 
D  with  the  netting  F,  substantially  as  and  for 
the  purposea  described  and  shown.] 

"Firtt.  Tha  grating  D,  mth  vertieal  bora 
jAteed  at  Sit  foot  of  tlit  tpark  or  petticoat  pipe  E, 
i»  the  manntr  and  for  the  parpoae  eubttantiaUj/ 
aedeeeriied. 

"Second.  The  eon^nation  ijf  the  grating  D 
itit\  the  netting  F",  in  the  manntr  and  for  the 
purpom  tubeUtnliaUs  at  deieribed." 

The  drawings  accompacing  the  reissue  were, 
with  aome  difference  of  lettering,  practically 


Aa  to  tbe  original  apedflcatlon,  It  will  be 
perceived  that  the  application  was  for  a  patent 
spark  arreater  placed  In  thesmoke-box  of  a  lo- 
comotive In  contradiailnctlon  to  a  spark  arres- 
ter placed  In  the  smokestack,  and  it  was  said 
that  the  spark  arrester  might  be  "formed 
either  with  bars  or  of  netting,  or  perforated 
plates;  the  shape  Is  not  material;  we  make 
them  circular,  aa  being  most  convenient  Inor- 
dinary cases:"  but  after  the  apnlicalion  was 
rejected  on  reference  to  the  VaucJaIn  patent  of 
August  20,  1S61,  the  Bpccificatlon  was  changed 
BO  as  to  disclaim  the  construction  of  Vauclaln, 
and  tbe  claim  of  a  combination  ot  "a  spark 
arrester  with  the  smoke-beod  of  a  *loco-  [409 
motive"  «M  altered  Io  a  claim  Cor  "the  grate  D 
with loDgltudlDal  bara,"  theBpeclflcationbeine 
amended  accordingly.  The  cooatructlon  of 
die  grate  "either  with  bars  or  ot  netting,  or 
perforated  plates,"  was  changed  Into  ■■|*rpen- 
dicular  bars  with  flxed  appertures,  sufflclenily 
fine  to  atop  the  sparks  which  come  from  the 
flre,"  and  the  clause  tbat  "the  force  of  coals 
drawn  from  tbe  flre  when  impelled  by  tbe  ex- 
haust steam  up  the  chimney  Is  such  as  tu  c:ut 
through  nettbig,  and  even  cast  iron  over  a 
qtiarta  of  on  fncb  thick,  in  two  or  three 
months  Id  any  dcacrlptlon  of  spark  arresiera 
lOftl 
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Incated  Id  tbe  Bitiokesltick,"  was  Biruck  out. 
Tbe  claim,  taken  wllh  the  speciflcation  and 
drawinga,  covered  tbe  combinaiion  in  tbc 
■moke  Sox  of  a  locomotive  eDgine,  of  a  pelll 
coat  pipe  with  a  spark  aireBtiriK  grating  tom- 
posed  of  loDgitudlual  ban,  ami  as  do  otber 
form  was  described  or  illusirated  nod  the  grat- 
ing was  designated  bv  the  reference  ietler,  It 
followed  that  it  muBt  oe  of  Ihe  form  shown  iu 
tlic  drawings,  namely,  a  series  of  long  bars 
placed  vertically  wltb  long  npenings  between 
ibem  extending  trom  the  top  to  lbs  bottom  of 
tbe 
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The  rule  Is  tbat  wbere  tbe  applicant  ac- 
quiesces in  tbe  rejeciion  of  ciatms  by  the 
Patent  Office  or  in  a  coostrucilon  wbtcb  nar- 
roKB  or  restricts  ibem,  and  where  tbe  elements 
vblcb  go  to  make  up  tbe  combination  of  the 
clitlm  are  mentioned  specifically  and  by  refer- 
ence letters,  leaving  no  room  for  queh;iQD  as 
to  what  was  Intended,  the  claim  must  be  con- 
fined «nd  reslTlcted  to  the  particular  device 
described.  Siiapp  v.  JTotm.  ISO  U.  a.  SHI 
[87: 105BJ. 

We  find  nothing  in  the  speclflcatlon  to  Indi- 
Gsle  tbat  ibe  use  of  the  veriical  bars  was  pat- 
enlably  different  from  tbenetting  or  perforated 
plates  originally  stated  to  be  equivalent  devices 
kndnonew  result  produced  by  tbe  use  of  those 
bars  is  pointed  out.  As  to  tbe  speciflcation  of 
tbe  reissue  application.  It  will  have  been  seen 
tbat  what  was  omitted  before  because  rejected 
by  tbe  Patent  Office  was  restored,  and  it  was 
again  slated  that  tbe  form  of  the  grating  was 
not  material,  but  that  any  kind  of  aperturei! 
or  perforations  might  be  used,  though  a  pref. 
erence  was  expressed  tor  the  use  of  vertical 
bars  aaabown  in  the  drawing.  There  wssla  the 
470]  reissue  a  description  of  a  piece  of  'boiler 
plate  or  sheet  iron  at  tbe  bottom  of  the  smoke- 
DOi  providing  a  flat  surface  for  the  grate  to 
rest  on,  and  having  boles  for  the  passage  of 
tbe  exhaust  pipe,  and  this  plate,  letter  H  Iq  tbe 
reissued  drawings,  was  not  described  In  the 
original  patent,  allbough  In  the  original  draw- 
ing there  was  a  fninl  line  running  across  the 
■moke-bo I  which  might  be  said  to  be  such 
plate,  as  the  grate  could  not  stand  on  nothing. 
The  disclaimer  was  also  omitted.  Tbe  claims 
of  the  rtissuo  patent  as  filed  were:  1st.  Plac- 
ing a  grating  in  the  smoke-box  of  a  locomotive 
to  prevent  sparks  or  cinders  entering  the  petti- 
coat pipe,  substanllalty  as  described  and 
ehown ;  3d.  The  combination  of  the  grating  D 
with  the  netting  F.  substantially  as  and  for  the 
purposes  descrittcd  and  shown.  These  were 
eubstamially  the  same  claims  as  were  made  on 
tbc  original  application  and  aflernards  aban- 
doned. The  reiesue  application  having  been 
rejected,  these  claims  were  struck  out  and 
Ino  others  substituted,  the  second  of  which 
was  substantially  the  same  as  the  original  sec- 
ond reissue  claim,  and  tbe  flrat  of  which 
limited  tbe  Invention  lo  tbe  specific  form  of 
grating  shown;  and  the  speclQ cation  was 
amended  by  erasing  Ihe  matter  which  pro- 
vided that  tbe  form  of  grating  was  immaterial, 
and  Inserting  the  paragraph  statlnir  the  con 
■traction  of  the  grating  D,  wUb  Straight  verti- 
cal bars  of  Iron,  placed  at  small  distances 
kpart. 

W«  are  of  opinion  tbat  tbe  patent  was  lim- 
ited lo  %  grating  composed  of  verllcat  bars 
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attached  at  their  upper  ends  tin  the  bottom  o 
tljG  petticoat  pipe. 

Ordinarily  the  tubes  for  heating  witer  ia 
locomotive  Doilers  lead  from  tbe  flre-bol  Into 
the  smokestack;  and  smoke,  gases  and  cinden 
are  discharged  Into  tbe  atmosphere  throu^ 
Ibe  smokestack,  propelled  by  tbe  draft  created 
by  the  exhaust  steam.  To  arrest  the  disrb*r|e 
of  sparks  and  cinders,  locomotives  were  pro- 
vided years  before  the  date  of  this  patent  wilt 
various  devices  known  as  spark  arresleni. 

On  the  bearing,  several  forms  of  pipe  into 
which  tbe  exhaust  steam  isdiscbsrged  ibtoiuk 
eihaust  nozzles  were  referred  to  as  long  la 
use;  parlicu'arly  that  shown  in  the  Kearney  and 
Tronaun  patent,  technically  known  as  a Jteiti- 
coat  pipe,  in 'which  tbe  pipe  Is  greater  in  [471 
diameter  at  the  bottom  and  an  opening  is  left 
between  the  top  of  tbe  pipe  and  the  opening 
for  the  stack  leading  out  of  the  top  of  the 
smoke-box.  and  guarded  by  a  tcreen;  and  ihtf 
sbown  In  tbe  Hay  patent,  where  tbe  fipe  Is  ■ 
downward  extension  of  the  amokestack  Into 
tbe  smoke- box,  and  there  is  no  opening  aroDod 
the  pipe  at  tbe  point  at  which  it  panes  through 
tbe  top  of  the  smoke-box.  In  the  petilcmt 
pipe  there  are  two  points  of  entry  Into  ttc 
stack,  one  at  the  top  and  one  at  the  bottom  of 
the  pipe;  In  the  otber  the  point  of  entij  ta  at 
the  bottom. 

The  patents  referred  to  by  the  Patent  OSm 
and  others  were  introduced  on  behalf  of  i» 
fendant  to  show  the  state  of  the  art  at  IhetbM 
of  the  grant  lo  Kearney  and  Tronson. 

Fig.  1  of  May's  drawings  I*  as  foUom: 


Hnbbell,  JoM  M. 
1B41,  for  a  spark  arreMer,  No.  2143.  fanil)k« 
an  example  of  a  mark  arrester  below  tbe  baa 
of  the  mnq^eatack.  and  this  psilent  show*  tbd 
In  that  year  a  cylinder  of  potonted  metal  or 
_, ij  t ^  f     aneailng  ipaits 
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the  smoke-box.  The  patent  to  May,  Julj  28, 
1857,  No.  17,884.  showed  a  spark  arrester  in  a 
locomotive  smokebox,  the  two  exhaust- 
oozzles  entering  a  drum  made  of  perforated 
plates  of  metal  or  wire  gauze.  This  drum,  at 
the  upper  end,  is  attached  to  a  downward  pro- 
longation of  the  stack  into  the  smoke-box. 
May's  claim  was:  "My  arrangement  of  the 
flpark  arrester  within  the  smoke-box  of  the 
locomotive  steam  boiler  so  that  the  stack  or 
chimney  shall  be  prolonged  down  into  the 
smokcbox  and  made  of  wire  gauze  or  perfo- 
rated plates,  and  otherwise  so  constructed  as 
«pecifled  that  the  entire  track  of  the  smoke 
shall  be  through  the  gauze  or  perforated 
plates."  He  sets  forth  **the  advantages  of 
making  the  spark  arrester  within  the  smoke- 
box  instead  of  placing  it  within  the  chimney 
or  in  a  chamber  arranged  above  the  smoke- 
box,  and  made  to  communicate  therewith  by 
a  flue." 

Tig.  1  of  this  patent  is  as  follows: 


472]  ^*The  patent  of  Yauclain  of  August  80, 
1861 ,  No.  83.114,  has  a  similar  cage  or  grating 
to  that  of  May's  patent  and  the  same  arrange- 
ment of  downward  extension  of  stack  and 
exhaust  nozzles,  but  there  is  a  screened  open- 
ing at  the  top  of  the  cage  for  the  passage  of 
smoke  and  gases,  and  the  perforations  are 
horizontal.  These  apertures,  as  stated  in  the 
apeciflcation,  may  consist  chiefly  or  wholly  of 
latitudinal  slots,  and  the  drawings  show  that 
the  perforations  are  quite  elongated. 

In  the  opinion  of  the  circuit  court  it  is  said 
that  the  apertures  appear,  from  the  drawing, 
to  be  cut  out  of  sheet  iron,  and  that  such  a 
ficreen  ''could  not  be  said  to  be  made  of  Iron 
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bars,  which  are  the  thing  patented  to  the 
plaintififs,  but  it  approaches  very  near  to  lU 
The  slots  and  iron  strips  are  also  placed  hori- 
zontally, whilst  the  plaintiff*s  patent  is  for  a 
grate  with  vertical  bars."  But  there  Is  no 
suggestion  in  the  patent  that  the  perforated 
screen  is  made  of  sheet  metal.  Nothing  is 
said  in  the  specification  as  to  material,  and  the 
drawings  do  not  impress  us  as  affording  a 
satisfactory  basis  for  the  conclusion  that  the 
material  was  sheet  rather  than  cast  iron. 

*In  the  patent  to  Sweet,dated  June  23, [473 
1S63,  No.  38.903,  the  exhaust  nozzles  enter  a 
hollow  cylinder  made  of  wire  gauze,  and  the 
screens  are  described  as  being  either  in  the  form 
of  a  cylinder  or  the  frustrum  of  a  cone. 

In  Smith's  patent  of  August  16.  1870,  No. 
106,515,  a  device  of  perforated  metal  is  used. 
This  patent  shows  the  exhaust  nozzles  as  en- 
tering the  frustrum  of  a  cone  formed  of  per- 
forated metal  which  at  the  top  unites  with  a 
downward  extension  of  the  chimney,  the  per- 
forations extending  up  to  the  smoke  arch,  and 
outside  of  the  spark  arrester  is  a  lift  pipe 
which  may  be  made  adjustable. 

The  patent  to  Weideman,  Major  and  Sample, 
of  December  20.  1870,  No.  110,815,  shows  a 
spark  arrester  of  finely  perforated  metal,  a 
petticoat  pipe,  and  what  is  called  a  draft  pipe. 

Smith's  prttentof  March  7,1871,  No.  112.506. 
describes  a  *spark  arrester  consisting  of  [474 
a  grated  tubular  casing  made  by  a  continuous 
bar  of  wrought  iron  coiled  spirally  in  horizon- 
tal coils,  or  of  cast  iron  rings,  one  above  thi 
other,  lying  horizontally  and  strung  to  upright 
rods  to  keep  them  a  proper  distance  apart, 
"or,  the  grating  may  be  made  in  any  othet 
desired  manner,  providing  it  presents  riv^id 
bars  for  the  hara  ignited  cinders  to  htiike 
against,  and  providing  there  are  openings  suf- 
ficient in  number  and  size  to  permit  the  free 
escape  of  lighter  iMftrticlea  with  the  products 
of  combustion."  This  was  held  by  the  cir- 
cuit court  to  closely  approach  the  invention 
gatented  by  the  plaintiff,  the  only  difference 
eing  that  the  coiled  wrought  iron  bar  and  the 
cast  iron  bars  or  rings  were  horizontally  ar- 
ranged, whilst  plaintiff's  patent  required  the 
bars  to  be  vertical,  but  the  circuit  court  was 
of  opinion  that  this  patent  should  be  laid  out 
of  view  because  plaintiff's  application  was 
sworn  to  December  81,  1870,  and  filed  in  the 
Patent  Office.  January  5,  1871,  and  the  time 
of  the  filing  of  Smith's  application  was  not 
shown.  It  should,  perhaps,  t>e  noted  that  ai> 
Kearney  and  Tronson  modified  their  claims 
on  the  reissue  upon  the  citation  of  this  pateni 
with  those  of  Yauclain,  and  Weideman.  Major 
and  Sample,  they  apparently  conceded  the 
seniority  of  Smith's  invention. 

These  patents  show  that,  prior  to  Kearney 
and  Tronson's  invention,  spark  arresters  had 
long  been  placed  at  the  base  of  the  smoke- 
stack in  connection  with  a  petticoat  pipe  or  a 
downward  extension  of  the  stack;  that  the  ad- 
vantage of  placing  a  spark  arrester  in  the 
smoke-box  instead  of  in  the  smokestack  was 
recognized  as  early  as  the  May  patent,  July 
28,  1857;  that  the  exhaust  nozzles  had  been 
led  into  the  base  of  such  arresters,  and  thai 
such  arresters  had  been  made  from  wire  gauze 
and  from  perforated  metal,  the  apertures  pro- 
ducing in  one  instance  horizontal  gratings. 
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Tbo  ftpark  arrester  with  vertical  dots  or 
perforations,  used  by  defendant,  until  dis- 
continued upon  the  commencement  of  this 
suit,  was  devised  bj  its  own  employes  and  was 
used  in  ignorance  of  complainants'  patent  as 
matter  of  fact  and  taken  out  upon  notice  of 


the  claim  for  infringement.  This  spark  trret 
ter  was  originally  constructed  under  the  nt- 
tent  to* Alexander  Mitchell.  No.  178,181.[475 
May  80, 1876.  and  was  provided  with  round  per- 
forations, afterwards  changed  to  that  tiM 
perjforations  were  elongated. 


The  device  if  in  subetance  as  follows: 


470]  *What  it  claimed  Is  that  these  aper- 
tures are  an  infringement  because  they  are  up- 
right, although  conceded  that  if  rectangular 
thev  would  not  infringe. 

The  defendant's  expert  testified,  correctly 
as  we  think,  in  r^gutl  to  this  device  as  com- 
pared with  that  described  and  claimed  in  the 
reissue  patent,  that  in  defendant's  structure 
there  is  no  such  grating  as  the  grating  D,  with 
vertical  bars,  '*but  there  is,  on  the  other  hand, 
a  gratinff  made  up  of  short  vertical  slots,  only 
4ilx>ut  uree  and  a  quarter  inches  in  length, 
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while  none  of  them  run  the  entire  heli^lit,  or 
even  half  the  height  of  the  spark-arrester.  It 
takes  five  of  the  uiort  slots  of  the  defeodist'S 
structure,  with  the  accompanying  cross-piccfli 
to  mjtke  up  the  height  of  the  dfaeodant's  <to- 
vice.  Neither  in  the  defendant's  device  ii  Iks 
grating  made  of  vertical  bars,  but  It  is  a  oait^ 
ing,  having  sloU  in  it,  which  slots,  it  is  tros, 
are  loncer  vertically  than  they  are  horiionully. 
but  which  slots  are  not  apaces  formed  betweca 
and  by  vertical  bars  arranged  ckiss  together.* 
As  to  the  second  element  in  the  combiastkn 
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of  the  first  claim,  tbe  petticoat  pipe,  it  Is  the 
f  uDCtion  of  tliat  pipe  to  produce  "two  lines  of 
diaft  from  tbe  smoke- blox,  one  through  the 
grating  D  and  up  through  the  petticoat  pipe, 
and  the  other  from  the  smoke-box  around  the 
outer  and  upper  edge  of  the  petticoat  pipe, 
and  as  shown  in  complainants'  patent  through 
the  grating  F."  And  the  petticoat  pipe  with- 
hn  the  smokeboi^  is  not  present  in  defendant's 
•tructure. 

In  respect  of  the  second  claim  of  the  patent, 
which  relates  to  the  netting  F  over  the  open- 
ing at  the  upper  end  of  the  petticoat  pipe, 
both  Kearney  and  his  expert  admit  that  there 
is  no  infringement,  as  there  is  no  such  opening 
and  DO  such  netting  Ini  defendant's  dcTice. 
Something  was  said  about  complainants'  grat- 
ing being  of  cast  metal,  but  there  is  nothing 
on  this  subject  in  complainants'  patent,  and 
they  were  not  pioneer  inventors  entitled  to  in- 
Toke  a  broad  range  of  equivalents. 

We  have  alrefdy  seen  that  Kearney  and 
Tronson,  who  were  experienced  and  practical 
railroad  men,  declared  in  their  original  applica- 
tions for  the  patent  and  for  the  reissue,  that  the 
4771  *8bape  of  their  grating  was  not  materia], 
and  tiiat  it  might  be  made  either  from  bars  or 
netting  or  perforated  plates;  and  if  their  partic- 
ular construction  of  grate  with  the  long  ver- 
tical bars  was  a  mere  equivalent  for  the  grates 
shown  Id  the  prior  patents,  then  It  would  not 
be  a  patentable  invention,  but  a  mere  change 
of  form. 

And  we  do  not  understand  the  specifications 
to  set  up  any  new  or  improved  result  by  the 
gratinff  composed  of  vertical  bars  (although 
Uie   advantage   resulting   from  placing   the 

rk  arrester  in  the  smoke  box,  which  was 
,  was  shown)  nor  do  we  find  from  the  evi- 
dence that  the  change  of  form  constituted  any 
advance  in  the  art. 

It  appears  that  a  spark  arrester  such  as  Kear- 
ney and  Tronson *8  was  used  upon  a  few  loco- 
motives on  the  Morris  &  Essex  Railroad,  of 
which  Kearney  and  Tronson  were  employes, 
Tronson  being  the  master  mechanic,  and  that 
the  use  was  discontinued  after  a  year  or  so; 
tliat  it  was  used  experimentally  on  a  locomo- 
tive on  the  Central  Railroad  of  New  Jersey, 
and  on  one  of  the  Troy  &  Whitehall  Rail- 
road; but  a  careful  consideration  of  the  evi- 
dence, which  we  deem  it  unnecessarF  to  re- 
view in  detail,  convinces  us  that  Kearney  and 
Tronson  originally  correctly  averred  that  bars, 
or  perforata  plates,  or  wire  nettings,  were 
equivalent  devices,  and  that  a  grating  with 
vertical  bars  was  not  productive  of  any  better 
result  than  was  accomplished  by  the  prior 
devices. 

Upon  the  whole,  therefore,  we  conclude 
that  the  Kearney  and  Tronson  reissue  is  void 
for  want  of  patentable  novelty. 

Decree  revereed  and  cause  remanded  with  a 
dhreetum  to  diimist  the  bUL 
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HETTY  H.  R.  GREEN  et  al.,  Appt8.,[^7S^ 

V. 

QEORGE  M.  BOGUE  bt  al. 

(See  S.  O.  Reporter's  ed.  478-60A.) 

JPlea  in  bar—former  decree— withdrawal  i^fesD- 

eeptione. 

"L  In  an  equity  case*  In  view  of  Rule  8,  plaintiff  1» 
not  precluded  from  ralslDg  the  question  of  the 
sufficlenoy  of  a  plea  lo  bar,  by  putting  In  Issue 
tbe  facts  averred  in  the  plea,  and  the  issue  being 
found  against  him. 

2.  That  a  different  form  or  measure  of  relief  1» 
asked,  In  a  subsequent  equity  suit,  does  not  de- 
prive a  party  of  the  protection  of  prior  flndinga 
and  decree  in  his  favor  In  a  prior  equity  suit  In 
another  court,  between  the  same  parties,  or  their 
trustees  and  privies,  the  facts  in  tbe  two  sult» 
being  the  same. 

8.  The  withdrawal  of  exceptions  to  a  master's  re- 
port, after  issue  formed  and  evidence,  is  an 
abandonment  of  such  exceptions  and  an  acqui- 
escence in  tbe  decree. 

[No.  827.1 

Argued  May  i,  1896,    Decided  May  S7, 1895. 

APPEAL  from  a  decree  of  the  Circuit  Coori. 
of  the  United  States  for  the  Northern  Dis- 
trict of  Iliinois,  dismissing  a  suit  in  equity 
brought  by  Hetty  H.  R  Green  et  al,^  plain- 
tiffs, against  George  M.  Bogue  et  al,,  for  a. 
discovery  and  for  a  decree  that  certain  moneys 
are  held  in  trust  and  for  an  account.    Affirmed, 

Statement  by  Mr,  Justice  Shiras: 
On  tbe  15th  day  of  February,  1890,  Hetty 
H.  R.  Green  and  iSdward  H.  Green,  citizens  of 
tbe  state  of  Vermont,  filed  their  bill  in  the 
United  States  Circuit  Court  for  the  Northern 
District  of  Illinois,  against  George  M.  Bogue. 
Henry  W.  Hoyt,  Hamilton  V.  Bogue,  George 
W.  Smith,  Abram  M.  Pence,  and  Williard  T. 
Block,  all  citizens  of  the  state  of  Illinois,  and 
Henry  A.  Barling  and  Edward  D.  Mandell, 
trustees,  citizens  of  the  city  of  New  York,  and 
William  H.  Peters,  receiver  of  the  Exchange 
National  Bank  of  Norfolk,  Virginia,  a  citizen 
of  the  state  of  V4rginia. 

The  bill  sets  out  that  Hetty  H.  R.  Green  is 
the  daughter  of  Edward  Mott  Robinson,  late 
of  the  state  of  New  York,  now  deceased,  and 
that  she  is  a  beneficiary  under  the  last  will  and 
testament  of  the  said  Edward  Mott  Robinson, 
and  that  *Edward  H.  Green  Is  the  hus-  [479* 
band  of  said  Hetty  H.  R.  Green,  and  one  of  the 
trustees  of  the  said  will;  that  on  or  about  the 
20th  day  of  June,  18G4,  one  Robert  W.  Hyman, 
late  of  Chicago,  Cook  county,  Illinois,  now  de- 

MoTB— ^  to  estoppel  by  judgment^  see  note  to 
Aspden  v.  Nixon,  U:  1059. 

As  to  estoppel  in  pais,  see  note  to  Stowe  v.  United 
States,  22:  Hi, 

As  to  estoppel  by  recital  in  deed^  or  wOl,  or  other 
instrument,  see  note  to  Carver  v.  As'tor,  7: 761. 

As  to  estoppel  by  recitals  in  netfotiable  bonds  or  se- 
eurtties,  see  note  to  Mercer  County  v.  Hackett,  17: 
648. 

As  to  estoppel  as  to  contracts  limiting  the  time 
wUhin  which  action  must  he  brouohUsee  note  to 
Southern  Exp.  Co.  v.  Caldwell,  22: 666. 

As  to  when  vendee  is  estopped  from  disputing  the 
title  of  his  vendor^  see  note  to  Watklns  v.  Holman*. 
10:878. 
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ceased,  purchased  for  the  joint  account  of 
liimself  and  the  said  Edward  Mott  Kobinson 
4^11  undivided  one  half  of  section  21,  township 
•39  north,  range  18  east  of  the  third  principal 
meridian  in  Cook  county,  Illinois,  the  moi.ey 
ior  which  purrhn^e  was  advanced  by  the  said 
£dward  Mott  Robinson;  and  that  on  or  about 
the  said  last  mentioned  date  an  agreement  in 
•writing  was  entered  into  between  the  said 
(Robert  W.  Hyman  and  the  said  Edward  Mott 
Robinson,  setting  forth  and  defining  the  rights 
•of  said  Hyman  and  said  Robinson  in  respect 
of  the  said  purchase  as  aforesaid.  It  is  set 
forth  in  said  agreement,  which  wa«  executed 
on  the  20th  day  of  June,  1864,  that  Robert  W. 
Hyman  had  purchased  the  undivided  half  of 
«aid*  section  21  for  the  joint  account  of  himself 
4ind  Edward  Mott  Robinson,  and  was  to  pay 
therefor  the  sum  of  $15,000;  that  the  said 
^ward  Mott  Robinson  had  advanced  the  pay- 
menti  made  upon  said  half  of  section  21,  and 
had  taken  the  title  to  the  land  in  himself,  sub- 
ject to  certain  deferred  payments,  and  had  ob- 
ligated himself  to  pay  the  taxes  upon  the  said 
property,  and  any  further  advances  that  it 
•flhould  become  necessary  or  expedient  to  make. 

It  was  further  agreed  that  said  Hyman 
^ould  sell  the  said  premises  within  one  year 
from  the  date  thereof,  unless  otherwise  agreed 
hetween  the  parties  thereto,  and  should  make 
no  charge  for  buying,  selling,  or  attending  to 
•the  payment  of  taxes  on  the  premises,  and  tuat 
upon  such  sale  the  proceeds  should  be  distrib- 
'^ted  as  follows: 

*' First.  Said  Robinson  shall  be  reimbursed 
4ill  moneys  advanced  and  to  be  advanced  on 
«8aid  premiiies  by  him,  with  interest  at  the  rate 
of  «.ev«'n  per  cent  per  annum. 

•Setor.tl.  The  balance  of  the  proceeds  of 
«urh  Htic  shall  be  equally  divided  between  the 
re8pt*ctive  parties  hereto. 

'^Third.  An  account  of  sales  and  of  pro- 
<:eeds  shall  be  made  and  rendered  by  said 
Hyman  to  said  Robinson  within  ten  days  after 
«urh  sale  is  made,  if  made  by  said  Hy'man. 
-480]  •••Fourth.  And  the  said  Robert  W. 
Hyman  for  himself,  his  heirs,  executors,  admin- 
istrators and  assigns,  doth  covenant  and  agree 
liereby  to  and  with  the  said  Edward  Mott 
liobiuson,  his  heird  and  assigns,  that  whenever 
isale  is  made  of  said  premises,  that  he,  the  said 
Robinson,  or  his  heirs  or  his  assiisns,  shall,  in 
;any  event,  be  reimbursed  the  full  amount  of 
all  advances  made  and  to  be  made  on  said  lands 
with  interest  thereon  at  the  rate  of  seven  per 
•cent  per  annum.'* 

The  bill  further  alleges  that  on  the  14th  day 
of  June,  1865,  Edward  Mott  Robinson  died, 
leaving  a  last  will  and  testament,  which  was 
admitted  to  probate  on  the  80ih  day  of  June. 
1805,  before  Gideon  J.  Tucker,  surrogate  of 
the  county  of  New  York,  in  the  slate  of  New 
York. 

By  the  terms  of  the  said  will  (which  is  set 
out  in  full  in  said  bill  of  complaint)  there  was 
-devised  to  Hetty  Howland  Robinson,  the  only 
living  child  of  the  said  Edward  Mott  Robinson, 
absolutely  and  in  fee  simple  all  the  real  estate 
«ituated  in  the  city  of  ban  Francisco,  Califor- 
nia; also  the  sum  of  nine  hundred  and  ten 
thousand  dollars  to  be  paid  to  her,  by  the  ex- 
<«cutor8  under  the  will,  in  six  months  from  the 
<iecease  of  Edward  Mott  Robinson. 


By  the  terms  of  the  will.  ITenrT  A.  Barilnc 
Abner  H.  Davis,  and  Edward  D.  Mandell  were 
made  executors  and  trustees  to  administer  Xbm 
said  estate. 

On  the  24th  day  of  September,  IWT.  Rnhcrt 
W.  Hyman  purchased  the  remaining  balf  of 
the  section  21,  township  39  north,  range  18  eant 
of  the  third  principal  meridian,  in  Cook 
county,  Illinois,  for  the  sum  of  $17,050,  which 
amount  was  paid  by  Henry  A^  Barling  and 
Abner  H.  Davis  as  executors  of  the  estate  uf 
Edward  Moll  Robinson,  with  the  consent  of 
Helty  n.  R.  Green,  one  of  the  complainants  in 
this  bill.  This  purchase  was  made,  and  tbe 
money  paid,  in  pursuance  and  accoiMiog  to 
the  provisions  of  a  contract  executed  on  tbe 
said  24th  day  of  September.  1897,  between 
Henry  A.  Barlim;  and  A.  H.  Davis,  execniora, 
and  Robert  W.  Hyman,  and  the  terms  of  the 
purchase  were  nearly  identical  with  tlio^e  of 
the  former  purchase  of  the  first  half  of  said 
section  21. 

The  property  was  bought  by  Robert  W. 
Hyman  for  the  *joint  account  of  him-  [481 
self  and  the  estale  of  Edward  Moii  Rf>bio»oD. 
and  the  money  whs  advanced  by  the  execators 
of  the  said  estate. 

The  last  two  paragraphs  of  the  sdd  Bg^m- 
ment  are  as  follows: 

'  *It  is  further  understood  and  agreed  between 
the  parlies  that  in  respect  of  both  said  parcels 
or  undivided  halves  purchased  as  aforesaid, 
the  executors  or  trustees  under  the  last  wiU  and 
testament  of  Edward  Mott  Robinson  have  a 
right  at  any  time,  or  from  timeio  time,  in  their 
discretion,  to  sell  the  whole  or  any  part  or 
parts  of  said  premises,  for  such  price  as  tbey 
may  deem  expedient,  and  said  Hyman  ibaU  M 
bound  by  the  results  of  such  sale. 

**It  further  agreed  in  respect  of  both  said 
purchases,  that  if  within  one  year  from  this 
date  there  shall  not  have  been  enough  received 
from  sales  of  said  premises  to  reimburse  said 
Robinson's  estate  for  his  or  its  advances,  with 
interest,  the  executors,  in  makfaig  up  tbdr 
eventufld  account  for  reimbursements  of  the 
estate  for  its  advances  and  interest,  shall  bs 
entitled  to  state  the  account  of  advances  con- 
puted  with  interest  up  to  tbe  end  of  a  year 
from  this  date,  the  whole  principal  and  inlrreit 
drawing  interest  from  that  time,  and  so  from 
that  time  forth  state  the  account  with  annuil 
rests  adding  in  the  accrued  interest;  protided 
always  that  in  case  of  a  loss  instead  of  a  profit 
accruing  on  the  purchase,  such  annual  rests 
shall  not  be  made,  but  simple  interest  oolv  for 
the  whole  time,  without  rests,  shall  bs 
charged." 

It  is  provided  that  in  case  of  a  sale  being 
made  at  any  time  of  section  21.  that  tbe  exec 
utors  of  the  estate  of  Edward  Mott  RobiDsoa 
shall  first  be  reimbursed  the  amount  of  all  ad- 
vances they  have  made,  or  shall  make  for  or 
in  respect  of  said  purchase,  with  IntereM 
thereon  at  the  rate  of  seven  per  cent  per  annum. 

From  the  20th  day  of  June,  1864,  unUl  tbs 
time  of  his  death.  Edward  Mott  Robinaoo  ad- 
vanced all  the  money  which  had  been  paid  oa 
account  of  the  purchase  of  said  undivided  half 
of  said  section  21,  whether  for  taxes  or  wmem^ 
ments  or  improvements  charged  against  the 
said  property,  and  held  the  title  to  the  aaae. 

*After  his  death  the  other  undivided  [48i 
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half  of  said  tectlon  was  oought  by  the  execu- 
tors  and  trustees  of  his  estate  and  all  payments 
«Dd  advances  of  every  kind  were  made  by  them, 
«nd  the  title  taken  in  them  as  such  trustees. 

Robert  W.  Hyman,  as  a  member  of  several 
firms  doing  business  in  the  city  of  New  York, 
^nd  Id  Norfolk.  Virginia,  became  indebted  to 
the  Exchange  National  Bank  of  Norfolk,  Vir- 
^nia,  in  a  large  sum  of  money,  and,  in  order 
to  secure  said  bank,  procured  from  the  trus- 
tees and  executors  of  the  estate  of  Edward 
Mott  Robinson  a  declaration  of  trust,  and  an 
agreement  that  they  would  hold  the  proceeds, 
to  a  certain  amount,  that  might  be  derived 
from  the  sale  of  said  lands,  and  deliver  the 
same  to  the  Exchange  National  Bank  of  Norr 
folk,  Virginia,  as  security  for  said  indebted- 

•41688. 

The  declaration  of  trust  set  forth  that  Abner 
'H.  Davis,  together  with  his  co-executor,  held 
%he  title  to  six  hundred  and  forty  acres  of 
land,  being  section  twenty  one,  town  of  Cicero, 
C^ook  county,  state  of  Illinois,  under  and  by 
yirtue  of  certain  agreements  made  by  and  be- 
tween Edward  Mott  Robinson  during  his  life- 
time and  Mr.  R.  W.  Hyman,  and  also  between 
the  executors  of  said  Edward  Mott  Robinson 
4md  R.  W.  Hyman.  and  that  upon  the  sale  of 
the  said  property  the  said  R  W.  Hyman  was 
to  receive  one  half  the  net  profits  as  provided 
^y  said  agreements. 

The  said  Abner  H.  Davis  therein  agreed  to 
%oId  for  the  account  of  the  said  bank  such  a 
«am  not  exceeding  $100,000,  as  might  be  found 
to  be  due  to  R  W.  Hyman  upon  the  sale  of 
said  eection  twenty-one. 

By  the  said  declaration  of  trust,  the  said 
Hyman  intended  to  and  did  a5;sign  to  the  said 
IQxchange  National  Bank  of  Ni^rfolk,  as  secur- 
ity for  his  indebtedness  to  said  bank,  his  inter- 
•€8t  in  the  trust  arising  from  the  purchase  of 
section  twenty-one. 

On  the  9th  <iay  of  April,  1885,  the  Exchange 
27ationa1  Bank  of  Norfolk  became  insolvent, 
-and  under  the  direction  of  the  Comptroller  of 
the  Currency  of  the  United  States,  William  H. 
Peters  was  appointed  a  receiver,  and  on  the 
13th  day  of  April,  1885.  took  charge  of  the 
^ scots  of  the  bank  as  such  receiver. 
48Sy  *0n  the  15th  day  of  Mav.  18a5,  Robert 
W.  Hyman  died  intestate*  and  Robert  W.  Hy- 
man, Jr.,  was  appointed  administrator  of 
liis  estate  by  the  probate  court  of  Cook  county, 
in  the  slate  of  Illinois,  and  thereafter  duly 
4|UHlified. 

During  the  year  1887  Abner  H.  Davis  died 
«Dd  Edward  H.  Green,  one  of  the  complain- 
ants in  the*  said  bilJ,  was  duly  appointed  a 
trustee  in  bis  place. 

On  the  29;h  day  of  August,  1887,  the  lepral 
title  of  the  ^aid  section  tweniy-one  was  held  by 
•  the  said  Burling,  Mandel  &  Green,  as  trustees, 
and  the  said  Pctprn.  as  the  receiver  of  the  Ex- 
change National  Bank  of  Norfolk,  held  the 
asttigninent  of  the  interest  of  the  s»ijd  Hvman 
in  said  Rection  twenty-one  by  way  of  pledge  as 
«ccuriiy  fur  the  debt  of  the  bank  against  the 
estate  of  said  Robert  W.  Hyman.  On  that 
day  William  H.  Peters,  as  receiver  for  the 
bank,  filed  his  bill  on  the  equity  side  of  the 
circuit  court  of  Cook  county,  in  the  state  of 
Iliiuois,  setting  forth  the  facts  in  relation  to 
the  purchase  of  said  section  twenty^one,  ahd  in 
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reference  to  the  trust  under  which  the  same 
was  held  by  the  said  trustees,  and  in  reference 
to  the  hypothecation  by  the  said  Hyman  of 
his  interest  in  the  said  trust,  praying  that  the 
amount  due  to  him,  the  said  Peters,  as  such 
receiver,  mi^ht  be  ascertained  and  the  amount- 
due  the  said  trustee  miffht  be  likewise  ascer- 
tained, and  that  the  said  premises  might  be 
decreed  to  be  sold  and  the  proceeds  of  such 
sale  distributed  in  accordance  with  the  rights 
and  equities  of  the  parties. 

On  the  9th  day  of  April,  1888,  a  decree  was 
rendered  according  to  the  prayer  of  the  bill. 
It  provided,  among  other  things,  that  the  Joint 
adventures  entered  upon  in  the  lifetime  of 
Robert  W.  Hyman  and  Edward  Mott  Robin- 
son, as  evidenced  by  the  contracts  of  Juoe  20, 
1864,  and  September  24.  Iij67,  be  wound  up 
and  closed,  and  that  section  twenty  one  afore- 
said should  t>e  sold  b3r  George  Bass,  one 
of  the  masters  of  the  circuit  court  of  Cook 
county,  for  the  purpose  of  distributing  the 
proceeds  of  the  sale,  in  accordance  with  the 
findings  made.  It  provided  that  any  of  the 
parties  to  that  suit  should  be  permitted  to  bid 
and  become  purchasers  at  said  sale,  and  also 
provided  that  if  said  section  should  not  sell  for 
a  sum  *equal  to  $600,000,  the  bill  of  com-r484 
plaint  should  bedi^missed  at  complainant  scosl. 

From  this  decree  the  defendants  appealed  to 
the  supreme  court  of  the  state  of  Illinois,  by 
which  court  the  decree  was  affirmed,  and  the 
order  affirming  said  decree  was  thereafter  duly 
filed  in  the  circuit  court  of  Cook  county,  and 
it  was  thereupon  by  said  court  ordered  that 
said  decree  be  executed,  in  pursuance  of  whicii 
order  George  Bass,  one  of  the  masters  of  said 
circuit  court,  sold  said  premises  at  public 
vendue,  on  the  21st  day  of  December,  1889. 
The  sale  was  made  to  George  M.  Bogue, 
Henry  W.  Hoyt,  and  Samuel  B.  Bogue,  who 
were  doing  business  as  real  estate  brokers  in 
Chicago, under  the  firm  name  of  Bogue  &  Hoyt, 
for  the  sum  of  six  hundred  and  two  thousand 
dollars  ($602,000)  which  sale  was  confirmed 
by  the  circuit  court  on  the  16th  day  of  Febru- 
ary. 1890. 

The  bill  in  the  case  at  bar  charges  that 
Bogue  &  Hoyt  had  been  for  several  months 
prior  to  said  sale  in  the  employment  of  Peterg, 
the  receiver  for  the  Exchange  National  Bank, 
endeavoring  to  negotiate  a  sale  of  said  prem- 
ises, and  that  in  pursuance  of  such  employ- 
ment they  began  negotiations  with  one  William 
T.  Block,  and  procured  from  said  Block  an 
agreement  to  purchase  said  section  21,  through 
the  said  Bogue  &  Hoyt,  for  a  sum  of  money 
unknown  to  the  complainant,  but  which  sum 
is  charged  in  the  bill  to  be  in  excess  of  $760,- 
912.26,  and  they,  said  Bogue  &  Hoyt,  acting 
with  the  said  Peters,  secretly  and  unknown  to 
the  complainants,  made  and  entered  into  an 
agreement  in  words  and  figures  as  follows: 


« < 


Memorandum. 


"William  H.  Peters,  as  receiver  of  the  Ex- 
changee National  Bank  of  Norfolk,  Virginia, 
and  Bogue  «&  Hoyt.  hereby  agree,  as  follows: 

"First.  The  paid  Peters,  receiver,  agrees  to 
sell  to  Bogue  &  Hoyt  all  right,  title,  and  inter- 
est, and  claim  which  he  now  hat  in  or  to  the 
decree  entered  on  the  9th  day  of  April,  1888, 
in  the  circuit  court  of  Cook  coun^,  in  case 
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No.  82.376.  entitled  Wifliam  B.  Peten  v.  Hobert 
485]  W.  Hyman,  Jr„  *and  wbich  araounts  to 
$88,420.85,  with  interest  from  the  en(ry  of  said 
decree,  do  payment  having  been  made  thereon. 

''Second.  The  said  Bogue  &  Hoyt  agree  to 
p«y  to  said  Peters,  receiver,  there/or  the  sum 
of  $88*428.85,  with  interest  from  the  9th  of 
April,  1888,  at  the  rate  of  six  per  cent  per 
annum,  of  which  sum  $2000  have  been  paid 
and  the  receipt  thereof  is  hereby  acknowl- 
edged. The  remainder  is  to  be  paid  as  soon  as 
the  sale  to  be  made  in  pursuance  of  said  decree 
shall  have  been  confirmed  by  the  circuit  court 
of  Cook  county. 

**Third.  It  is  understood  that  unless  said 
Bogue  &  Hoyt,  or  a  member  or  representative 
of  said  firm,  shall  become  the  purchaser  of 
section  21,  township  89  north,  range  18,  east 
of  the  third  principal  meridian,  at  such  sale, 
and  the  premises  shall  be  struck  off  to  them, 
and  such  sale  afterwards  confirmed  by  said 
court,  this  agreement  shall  not  be  binding  upon 
either  of  the  parties  hereto,  and  the  sum  of 
money  paid  as  aforesaid  on  account  of  said 
purchase  shall  be  returned  to  said  Bogue  & 
Hoyt. 

'^Fourth.  In  order  to  secure  said  property 
Bogue  &  Hoyt  agreed  to  bid  up  to  the  sum  of 
$760,912.96,  or  so  much  as  may  be  necessary 
to  have  the  same  struck  off  to  said  firm  or  iu 
representatives,  it  being  understood  that  said 
firm  shall  not  be  required  to  bid  a  larger  sum 
in  anv  event  than  last  mentioned  sum. 

'*Fifth.  It  is  understood  that  time  shall  be 
of  the  essence  of  this  agreement,  and  that  upon 
nayment  of  the  full  sum  to  be  paid  to  Raid 
Peters,  receiver,  he  shall  execute  and  deliver 
to  said  Bogue  &  Hoyt  any  instrument  or  in- 
struments of  writing  which  shall  reasonably 
be  devised  or  required  for  the  purpose  of  giv- 
ing effect  to  this  agreement  in  carrying  out  the 
iBtent  thereof. 

''Witness  the  hands  of  said  parties  this  20th 
day  of  December,  1889. 

(Signed)  "William  H.  Peters, 

"Receiver  of  the  Exchange  National  Bank  of 
Norfolk.  Va. 
(Signed)  "By  Smith  &  Pence. 

"Bogue  <&  Hoyt" 
4861  *The  bill  furtherallegcs  that  theamount 
due  the  Robinson  estate  at  Uie  time  of  making 
the  said  sale  under  the  provisions  of  the  two 
contracts  before  mentioned  was  $575,568.42, 
and  that  the  amount  due  Peters  as  receiver  was 
$91,921.92,  and  that  in  order  for  section  21  to 
sell  for  an  amount  sufficient  to  allow  Peters  to 
receiver  the  full  value  of  his  claim,  namely, 
$91,921.92,  it  would  be  necessary  for  the  prop- 
erty to  sell  for  $759,412.26.  which  amount  in- 
cludes the  amount  due  to  the  Robinson  estate, 
as  advances,  and  an  additional  amount  due  the 
Robinson  estate  at  profits  equal  to  the  $91,- 
921.92,  which  was  due  Peters  as  receiver  as 
profits,  and  that  the  master's  fee  for  makine 
such  sale  amounted  to  $1500,  making  a  total 
of  $760,912.26,  which  amount  must  be  realized 
by  a  sale  of  nid  section  21  in  order  to  allow 
the  receiver  to  receive  the  face  value  of  his 
claim  from  the  proceeds  of  the  sale. 

The  bill  charges  that  because  of  the  secret 
ftcreement  made  on  the  20th  day  of  December, 
1889,  between  Peters  as  receiver  for  the  bank 
and  Bogue  A  Hoyt,  acting  in  fact  for  the 
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Grant  Locomotive  Works,  Peters  copse»tal 
that  Bogue  &  Hoyt  need  not  bid  said  prennlaev 
hieher  than  $602,000.  provide<i  tbev  should 
pay  to  said  Peters  the  sum  of  $91,931.92,  th» 
full  face  value  of  Peters'  claim,  and  as  a  result 
of  such  an  agreement  the  premises  were  in  fact 
bid  off  at  the  master's  tale  fat  the  sum  of 
$002,000. 

The  bill  charges  further  that  the  sale  waa 
made  in  the  interest  of  William  T.  Block,  or 
for  the  parties  whom  he  represented,  and  that 
there  was  fraudulent  collusion  between  himself 
and  (George  M.  Bogue,  Henry  W.  ilnvt.  and 
Hamilton  B.  Bogue  to  secret  from  Hetty  H. 
R.  Green  and  from  the  trustees  of  the  estate  of 
Edward  Mott  Robinson  the  fact  that  any  sons 
in  addition  to  the  amount  actually  bid  at  th# 
sale  was  paid  on  account  of  the  purchase  of 
said  property. 

It  charges  also  that  at  the  time  of  the  sal* 
the  secret  agreement  before  mentioned  was  un- 
known to  the  complainants  in  this  bill,  aad 
that  the  sum  of  $91,921.92.  which  l^  the  term* 
of  the  said  agreement  of  Decembca*  20.  1889. 
was  to  have  been  paid  by  Bogue  &  Hovt  to 
Peters  as  receivers,  has  been  actually  paid  in 
addition  to  the  $602,000.  and  that  the  said  fnm 
*is  now  in  the  hands  of  the  s»aid  Peient.or  [487 
in  the  hands  of  George  W.  Smith  and  Abram 
Pence,  their  solicitors,  or  in  the  hands  of  soMe 
one  ready  to  be  paid  to  said  Peters,  and  that 
this  additional  sum  of  $91,931.92  is  a  part  of 
the  consideration  money  of  said  sale,  over  and 
al>ove  the  amount  of  $602,000,  which  was  actu- 
ally bid  at  said  sale,  and  that  this  addiiioaal 
amount  ought  to  be  divided  eaually  betweca 
the  said  Peters  and  the  said  Roi^insoo  estate  as 
profits  under  the  provisions  of  the  ooDtracts  of 
June  20,  1864,  and  September  24,  1867.  sad 
that  in  whosoever  hands  the  sa'd  ranoey  now 
is.  these  parties  should  t)e  charged  with  a  trast 
for  one  half  of  the  same  in  favor  of  the  trm- 
tees  of  the  Edward  Mott  Robinsoo  esUi& 

The  bill  prays  that  the  defendants  may  laaka 
discovery  as  to  all  contracta,  agreeacats^  ar- 
rangements and  understandings  bet  veea  thea* 
or  an^  two  of  them,  in  regaro  to  the  p«rchast 
of  said  premises,  whether  at  the  master's  asle» 
or  with  reference  to  the  final  adjustment  wiKk 
said  Peters,  and  that  the  $91,921.92  oMy  bt 
decreed  to  be  held  In  trust  to  the  extent  of  oat 
half  thereof,  for  the  benefit  of  the  tiuilssi 
representing  the  estate  of  Edward  Molt  Rob- 
inson and  mtty  H.  R  Green  as  emtm  fni  tntd: 
and  further,  tnat  such  of  the  defendants  sa 
may  have  the  said  $91,921.92  In  their  posna 
sion  or  under  their  control  may  be  decreed  la 
to  account  for  one  half  thereof,  and  to  par  the 
same  over  to  the  trustees  of  the  estate  of  Bd* 
ward  Mott  Robinson  for  the  benefit  of  Hetty 
H.  R.  Green  as  ee^ui  g%i§  fmst 

On  April  8,  1890.  the  defendanta  filed  a  pte 
in  this  cause,  in  which  they  set  forth  thai  the 
suit  mentioned  in  the  bill  of  complaint  as  hsr- 
ing  been  brought  by  said  Fetera,  ae  reerifvr 
for  the  Exchange  National  Bank  of  Korfbft, 
Virginia,  in  the  circuit  court  of  Oook  ooaatv, 
was  a  bar  to  the  proceeding  ae  prayed  for  m 
complainants'  bill.  The  plea  alkBged  thit 
Hetty  H.  R.  Green.  Henry  A.  Barling.  Bdwaid 
D.  Mandell.  and  Edward  H.  Qreen.  wtU  oth- 
ers, were  parties  defendant  In  said  ault,  mi 
that  Hetty  H.  R  Green  and  Edward  H.  Qmt 
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appeared  by  couDsei  and  tiled  their  answer  in 
«aid  rircuit  court  of  Cook  county,  to  said  bill, 
-488]  and  that  the  said  *Mandell  and  Barling 
•also  appeared  bv  council  and  filed  their  said 
answer;  that  said  cause  was  heard  in  due  course 
by  said  circuit  court  of  Cook  county,  and  on  the 
"Sthday  of  April,  1888.adecreewasentered  there- 
Id  ;  that  from  said  decree  the  complainants  in 
this  bill,  together  with  said  Barling  and  Man- 
^ell,  prayed  an  appeal  to  the  appellate  court 
of  the  state  of  Illinois,  for  the  first  district, 
iwbich  was  allowed,  and  that  upon  a  hearing 
the  appellate  court  afilrmed  the  decree  of  the 
circuit  court  in  said  cause.  That  the  appeal 
was  then  taken  to  the  supreme  court  of  the 
atate  of  Illinois,  and  that  upbn  a  hearing  in 
aaid  court  the  decree  of  the  appellate  court 
-was  likewise  affirmed.  That  afterwards,  in 
•compliance  with  the  decree  so  entered,  the  cir- 
cuit court,  on  the  9th  day  of  April,  1888, 
through  one  of  its  maRters  in  chancery,  George 
Ba«i8,  sold  the  premises  known  as  section  21  as 
aforesaid  for  the  sum  of  $002,000.  That  the 
aaid  Bass  did,  on  the  10th  day  of  January, 
1890.  file  his  report  of  such  sale  in  the  circuit 
<court  of  Cook  county,  and  gave  notice  to  all 
the  parties  in  interest  to  file  their  objections 
^within  five  days  from  that  date;  that  on  the 
15ih  day  of  January,  1800,  the  said  Barling, 
Mandell,  and  Edward  H.  Green,  as  trustees, 
together  with  Robert  W.  Hyman.  Jr.,  as  ad- 
vninistrator,  filed  objections  to  said  report  and 
a  petition  praying  that  said  sale  should  be  set 
aside;  in  and  by  said  objections  and  petition  it 
vras  amonff  other  tliingn  alleged  that  said 
<^eorge  M.  Botrue  was  not  the  real  or  bona  fide 
pur<-hHser  under  said  de<*ree,  nor  was  the  sum 
•of  $Ut)2.000  the  entire  purchase  money  agreed 
1o  be  paid  for  the  prf mi^^es  so  srild.  That,  on 
the  contrary,  the  said  'Bogue,  although  pub- 
licly bidding  the  Aaid  sum  of  $603  000  as  and 
for  the  entire  puichaKe  money  of  said  prem- 
ises, made  such  bid  under  and  in  arrordance 
-with  a  secret  and  collusive  understanding  with 
aaid  Peters  as  such  receiver,  to  allow  said  re 
•ceiver,  out  of  the  actual  purchase  money  of 
said  premises  to  be  paid  by  Paid  Bogue,  a  fur- 
ther sum  of  money  f^utlicient  to  satisfy  the 
•claim  of  said  receiver,  and  interest  up  to  date 
of  the  sale,  to  wit,  the  sum  of  $91,921.92,  and 
that  the  said  receiver  bad  abused  tlie  process 
•of  the  court  and  availed  liimself  of  the  salable 
value  of  said  land  in  hsid  decree,  and  secretly 
480]40id  the  *same  for  a  sum  gn  atl v  in  excels 
•of  the  Hiim  of  $602,000.  reported  by  said  niaMier. 

The  plea  further  sets  out  that  on  the  17th 
^ay  of  January,  1890,  Peters,  as  receiver,  and 
Bogue  filed  their  answers  in  sai<l  circuit  court 
to  the  objections  and  the  petition  of  the  ob- 
jectors. The  answer  denied  all  fraud  and 
conspiracy  of  said  objectors,  and  alleged  that 
aaid  objectors  had  not  offered  to  bid  any  sum 
vpon  a  resale  of  the  property. 

The  plea  further  alleges  that  affidavits  in 
aupport  of  the  objections  and  petition,  in  which 
the  memorandum  of  Decern  tier  20,  1^89,  wa^ 
aetout,  and  afiliiavits  in  support  of  said  an 
awer  of  said  Peters  and  Bogue,  were  duly  61ed 
in  the  circuit  court  of  Cook  county,  and  that  a 
bearing  was  had  upon  the  oi^ieciions  and  peti- 
tion, at  which  hearing  the  Nfiil)ivii8  were  read. 
and  that  on  the  17th  day  of  February,  after  a 
full  bearing,  the  court  entered  a  decretal  or* 
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der,  which  provided,  amonff  other  things,  that 
upon  reading  the  report  of  Georse  Bass,  one 
of  the  masters  in  chancery  in  this  court,  and 
the  objections  to  the  confirmation  of  the  sales 
so  reported  by  said  master,  and  the  petition 
praying  that  the  sale  be  set  aside,  filed  herein, 
said  petition  being  in  writing,  and  on  reading 
the  affidavits  filed  herein  in  support  of  said 
objections,  and  said  petition  and  counter  affi- 
davits filed  on  behalf  of  the  complainant,  as 
well  as  the  exhibits  attached  to  all  affidavits, 
and  also  the  answer  of  the  complainant  and 
George  M.  Bogue  to  the  said  objections  and 
petition,  and  said  Edward  H.  Green  as  trustee 
having  withdrawn  his  appearance  as  objector 
herein,  and  the  court  being  fully  advised  in 
the  premises,  doth  order,  adjudge,  and  decree 
that  the  said  report  of  the  said  master  be  and 
the  same  is  hereby  approved  and  confirmed, 
and  the  sale  of  the  premises  described  in  the 
decree  entered  herein  on  the  9lh  day  of  April, 

1888,  for  the  sum  of  $602,000.  is  in  all  respects 
approved,  ratified,  and  confirmed. 

The  plea  alleges  that  from  this  decretal  or- 
der Henry  A.  Barling  as  executor  and  Barling 
and  Mandell  as  trustees  and  Hyman  as  admin- 
istrator, jointly  and  severally, prayed  an  appeal 
to  the  supreme  court  of  the  state  of  Illinois,  and 
that  in  March,  1890,  the  case  was  argued  before 
the  supreme  court,  *and  taken  under  ad-[400 
visement,  and  is  now  pending  therein,  and  that 
Bogue  has  already  paid  to  the  said  Bass  the 
amount  necessary  to  be  advanced  upon  the 
sale  of  the  said  property,  and  Bans  has  executed 
and  delivered  to  one  Grant,  the  assignee  of 
said  Bogue,  a  deed  for  the  said  premises. 

The  plea  further  sets  out  that  the  circuit 
court  of  Cook  county  acquired  and  bad  juris- 
diction of  the  subject-matter  of  the  suit  which 
was  [Handing  before  it  and  to  the  parties  thereto, 
and  that  the  complainants  in  this  bill  were 
among  the  parties  in  said  suit,  and  that  the 
said  Hetty  H.  R.  Green,  in  respect  to  the  is- 
sues sought  to  be  raised  In  this  suit,  being  a 
party  to  said  suit  in  the  circuit  court  of  Cook 
county,  is  bound  by  the  orders  and  decrees  of 
that  court;  that  the  subject  matter  of  this  suit 
has  already  l)een. determined  and  adjudicated 
by  the  SHUl  circuit  court  of  Cook  county,  and 
this  court  has  no  lurisdiciion  thereof,  by  vir- 
tue of  which  the  defendants  plead  the  same  as 
a  bar  to  complainants'  bill  of  complaint  in  this 
cause. 

1'he  plea  denies  the  charges  of  fraud  and 
combination,  and  alleges  that  no  fraudulent 
or  secret  verbal  stipulation  was  entered  into 
between  P<  ters  and  Bogue  &  Hoyt,  after  the 
making  of  the  memorandum  of  December  20, 

1889,  in  relation  to  the  payment  by  Bogue  <& 
Hoyt  to  Pet<rs  of  the  sum  of  $91,921.92,  or 
any  part  of  said  sum.  It  also  denies  that  in 
pursuance  of  such  agreement  or  arrangement 
the  premises  were  bid  off  by  Bogue  &  Hoyi, 
for  the  sum  of  $602,000;  or  that  the  further 
sum  of  $91,921.92  was  paid  for  said  premiKes. 
It  denies  all  collusion  between  the  defendants 
in  relation  to  said  sale,  and  also  denies  that 
Bogue  paid  to  Peters  the  sum  of  $91,921.92, 
or  any  sum  whatever,  or  is  to  pay  any  such 
sum  to  Peters  by  virtue  of  such  sale,  or  that 
Ruch  a  sum  is  in  the  hands  of  any  of  the  de- 
fendants in  Ibis  suit  for  such  purpose. 

On  the  llih  day  of  April,  1890,  argument 
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of  counsel  was  bad  upon  the  said  plea  of  the 
defendunis,  and  after  a  bearing  tbcreon  tbe 
plea  was  referred  to  Henry  W.  Bisbop,  master  in 
cbancery,  to  take  proof  tbereon,  who  reported 
the  same  to  be  true,  and  upon  the  lltb  day  of 
October,  1890,  a  decree  was  entered  in  pursu- 
ance to  tbe  master's  report,  finding  that  the 
4L01]  ^defendants'  plea  was  true,  and  dismiss- 
ing complainants'  bill,  from  which  decree  the 
complainants  prayed  an  appeal  to  the  Supreme 
Court  of  the  United  States,  which  was  allowed. 

The  plea  in  the  case  at  bar  is  based  wholly 
upon  the  proceedings  bad  in  the  case  of  Wu- 
Uam  B.  Peters  v.  IiS>ertW,  Hyman,  Jr.,  which 
was  tried  in  tbe  circuit  court  of  Cook  county, 
state  of  Illinois,  and  from  there  appealed  to 
the  supreme  court  of  the  state  of  Illinois,  in 
which  court  the  appeal  was  pending  at  the 
time  the  plea  in  this  case  was  filed. 

In  order  then  to  present  the  exact  questions 
raised  in  the  case  at  bar  by  the  plea  of  tbe  de 
fendant^,  it  will  be  necessary  to  review  not 
only  the  findings  and  the  report  of  the  master 
in  the  case  of  Petei's  v.  Jlyman,  Jr.  et  al.,  but 
tbe  objections  filed  by  the  defendants  to  the 
confirmation  of  the  master's  report  and  the 
final  dfcrer*  of  tbe  circuit  conrt.  rendered  after 
a  bearing  bad  upon  tbe  objections  filed. 

On  the  lOib  day  of  January,  1890.  George 
Bass,  one  of  tbe  masters  in  chancery  of  the 
circuit  court,  in  pursuance  to  the  decree  en- 
tered in  the  case  of  Peters  v.  Hyman,  Jr,,  on 
the  9th  day  of  April.  1888,  filed  his  report  in 
the  circuit  court  of  Cook  county,  in  which  he 
set  out  that  be  bad  advertised  the  premises 
known  as  section  21,  aforesaid,  as  described  in 
the  former  decree  of  sale,  to  be  sold  on  tbe 
21st  day  of  December,  1889,  at  the  east  main 
entrance  of  the  courthouse  in  tbe  city  of  Chi- 
cago, county  of  Cook,  and  state  of  Illinois,  to 
tbe  highest  and  bef^t  bidder  for  cash.  That 
he,  the  said  George  Bass,  as  master,  first  offered 
to  sell  said  section  in  tracts  of  twenty,  forty, 
or  more  acres,  as  might  be  desired,  and  not 
finding  a  bidder,  then  offered  in  both  larger 
and  smaller  tracts,  but  with  no  greater  stiocess, 
whereupon  the  whole  section  was  offered,  and 
the  ^um  of  $602,000  was  bid  therefor  by 
George  M.  Bogue,  which  was  the  highest  and 
best  bid  for  said  section  as  a  whole,  and  the 
premises  were  accordingly  struck  off  and  sold 
to  the  ^aid  Gteorge  M.  Bogue  for  the  sum  of 
$602,000. 

On  tbe  15th  dav  of  January,  1890,  tbe  fol- 
lowing petition  with  objections  was  filed  in  tbe 
circuit  court* 

492]  *'"fo  tbe  Honorable  Judges  of  said 
court  in  chancery  sitting: 

'*And  now  comes  the  undersigned,  who  are 
each  defendants  in  the  said  cause,  and  jointly 
and  severally  object  to  the  confirmation  of  the 
master's  report  of  sale,  filed  herein  on  the  lOtb 
day  of  January,  1890,  and  jointly  and  sever- 
ally move  and  petition  the  court  to  reject  the 
bid  of  $603,000  of  George  M.  Bogue  therein 
mentioned,  and  disapprove  and  vacate  the 
sale  of  section  twenty-one,  of  the  town  of 
Cicero,  therein  reported  as  having  been  made 
to  the  said  Bogue  on  the  21  si  day  of  December. 
1889,  and  to  order  a  resale  of  said  premises  in 
the  above  case  in  conformity  with  the  decree  of 
sale  entered  therein,  upon  such  terms  as  to  the 
court  may  appear  proper  tnd  in  accordance 
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with  the  interests  of  the  parties;  and  as  th» 
ground  of  said  motion  and  petition  tbe  under- 
signed respectfully  shows  the  conrt  that  tbe- 
said  George  M.  Bogue  was  not  a  bona  fide 
purchaser  of  the  said  decree,  nor  was  the  said 
sum  of  $602,000  the  entire  purchase  money 
agreed  to  be  paid  by  him  for  tbe  premises  so 
sold ;  that,  on  the  contrary,  the  said  Bogne, 
nlthoneh  publicly  bidding  the  said  sum  of 
$603,000  as  and  for  the  entire  purchase  money 
of  said  premises,  made  such  bid  under  and  ia 
accordance  with  a  collusive  and  correct  under- 
standing with  said  receiver,  in  compliance 
herein,  to  allow  the  said  receiver  out  of  the 
actual  purchase  money  of  said  premises  to  be 
paid  by  said  Bogue,  a  further  large  sum  of 
money  sufficient  to  satisfy  the  claim  of  said 
receiver,  and  interest  uo  to  date  of  the  sale,  to 
wit,  the  sum  of  $91,921.92,  which  co1!um?« 
agreement  of  the  said  Bogue  with  tbe  said  rs» 
ceiver  the  said  Bogue  and  the  said  receiver 
will  carry  out  upon  the  combination  of  the 
present  sale,  if  tbe  same  should  be  confirmed, 
so  that  out  of  such  purchase  money  and  ia 
fraud  of  the  express  terms  of  tbe  decree  of 
sale,  and  in  fraud  of  tbe  rights  of  the  peti- 
tioner herein,  tbe  said  Bogue  is  to  pay  the  said 
receiver  his  said  claim  in  full,  and  limit  tha 
amount  to  be  received  by  said  Barline  froa 
said  proceeds  in  excess  of  tbe  amount  for  ad- 
vances and  interest  to  one  half  tbe  differeoot 
between  that  amount  and  the  amount  of  said 
Bogue's  bid.  which  one  half,  after  deductioc 
one  half  of  $1500  for  the  estimated  co«t.woal3 
equal  only  tbe  sum  of  $12,465.79,  it  beine  tht 
^intent  and  purpose  of  tbe  said  Bogue  [49S 
and  said  receiver  and  theagreeroent  foresaid  to 
confine  the  shareand  interestof  the  said  BariiDg 
and  the  said  trustees  in  the  proceeds  of  such  sale 
to  the  amount  publicly  reported  by  ibe  said 
master  as  the  limit  to  the  purchase  money  ti» 
be  paid  by  said  Bogue,  all  of  which  agree- 
ments are  fraudulent  and  contrary  to  equity, 
and  were  knowinirly  and  willfully  keptaecret 
from  tbe  undersigned  until  af  u*r  the  nid  sak, 
so  that  they  did  not  learn  of  the  laae  oatil 
the  day  following. 

**And  for  that  also  the  said  Bogue,  althtmth 
at  and  up  to  tbe  time  of  the  said  sale,  a>^uui 
ing  and  professing  to  the  undersigned  defend- 
ants to  be  an  agent  of  tbe  said  receiver  for  tte 
purpose  of  furiliering  a  sale  to  the  bigbcbt  bid- 
der, under  and  in  accordance  with  tbe  decree 
of  sale  in  said  cause,  and  undertaking  sack 
agency  and  assuming  the  duties  thereof,  vis 
acting  under  a  secret  agreement  with  tL** 
Grant  Locomotife  Works  (or  tbe  promf*ur» 
of  tbe  organization  of  a  corporaUon  urhkr 
the  laws  of  the  state  of  lUioois  to  bear  ttot 
name,  including  said  Bogue  as  one  of  sork 
promoters)  which  agreement  bad  also  tks 
consent  and  co  operaUon  of  the  taid  reorlTcr. 
and  was  carefully  kept  from  tbe  kno^Ied^ 
of  defendants  until  after  the  master's  sale 
aforesaid,  and  w.is  to  the  effect  and  subsuooa 
that  the  said  Bogue,  while  outwardly  profc«- 
ing  to  the  defendants  to  be  the  agent  of  ike 
said  receiver  in  and  about  the  elM.ing  of  a 
sale  of  said  premises  under  the  decrse,  skouid 
secretly  represent  the  said  corporatlott  or  tke 
promoters  thereof  hereinafter  named,  or  so«» 
of  them,  as  the  bidders  and  porchasctsof 
said  property.    It  was  further  a  part  of  saiA 
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agreement  that  said  receiver  should  also  pub- 
licly bid  at  such  maater's  sale  as  if  in  com- 
petition with  the  said  Bogue,  but  in  reality 
umler  prior  ngreement  with  the  said  Bogue, 
who  should  he  allowed  to  purchase  said  prem- 
ises lit  a»  fitnall  an  advance  above  the  minimum 
of  $000,000,  fixed  by  the  decree,  as  would 
(suffice  to  secure  the  said  land  to  the  said 
Bogue  and  his  associates  and  confederates; 
and  it  was  further  a  part  of  said  agreement 
between  said  Boiiue,  as  such  agent,  and  said 
receiver,  that  the  said  receiver  would  not 
compete  with  the  said  Bogue  at  such  sale,  and 
404]  that  said  Bogue  should  *be  allowed  to 
purchase  ibe  said  land  without  competition 
from  said  receiver,  and  as  cheaply  as  he  could 
from  the  said  roaster,  and  at  a  bid  to  be  pub 
licly  announced  and  reported  by  said  master 
to  the  court,  upon  the  condition  that  the 
said  Bogue  would  pay  to  the  said  receiver  the 
claim  ot  the  said  receiver  in  full,  with  inter- 
est down  to  the  date  of  said  sale,  which  had 
been  previously  figured  over  between  them 
and  agreed  upon  at  the  sum  of  $91,921.92, 
which  sum  is  to  be  paid  in  pursuance  of  said 
agreement,  provided  the  parties  thereto  can 
induce  this  court  to  confirm  said  sale  and 
authorize  a  conveyence  of  the  said  land  to 
the  said  Bogue. 

"And  for  that  the  said  receiver  has  abused 
the  process  of  this  court  and  availed  himself 
of  the  salable  value  of  said  land  under  said 
decree,  and  thereby  has  secretly  sold  said 
premises  for  a  sum  greatly  in  excess  of  the 
sum  of  $602,000,  reported  by  said  master,  all 
which  excess  he  and  the  said  Bogue  intend 
to  divert  to  the  purpose  of  paying  said  re- 
ceiver's claim  in  full,  and  so  to  avoid  sharing 
the  faame  with  the  persons  entitled  thereto 
under  said  decree  as  aforesaid. 

**And  for  that  said  premises  have  been  sac- 
rificed according  to  the  sale  reported  in  said 
report,  at  the  inadequate  suro  of  $602,000, 
when  the  same  were  worth  at  least  the  sum  of 
$800,000,  or  $850,000,  or  thereabouts,  and 
when  the  purchaser  thereof  is  actually  to 
pay,  under  this  agreement  aforesaid,  the  sum 
of  $681,456.18.  or  thereabouts,  instead  of  the 
sum  of  $603,000. 

'*And  said  defendants  make  said  George  M. 
Bogue  and  the  complainant  respondents  to 
this  petition,  and  also  move  the  court  for  an 
order  requiring  said  defendants  to  answer 
this  petition,  but  not  under  oath,  by  a  short 
day  to  be  fixed  by  the  court,  and  referring 
the  matter  of  defendant's  objections  to  said 
sale  and  this  petition  to  a  roaster  in  chancery 
of  this  court  to  hear  such  proofs  as  roay  be 
submitted  by  said  defendants  and  said  com- 
plainants and  said  Bogue  under  such  order 
and  direction  as  to  the  examination  of  witness 
and  production  of  papers  and  documents  as 
to  the  court  roay  seem  meet,  but  that  such 
orderincludeadirection  to  said  Bogue  and  com- 
plainant to  appear  for  examination  and  to  pro- 
495]  duce  before  said  *master  for  inspection 
of  counsel  of  defendants,  all  contracts,  memo- 
randa in  writing,  books,  letters  in  the  posses 
•ion  or  control  of  them,  or  either  of  them, 
relating  to  or  connected  with  the  negotiation 
for  section  21.  or  with  the  action  of  said 
George  M.  Bogue  or  H.  B.  Bogue,  of  the  firm 
of  Bogue  &  Hoyt,  of   which  firm  the  said 
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George  M.  Bogue  is  the  senior  partner,  or  the- 
action  or  negotiation  of  said  George  M.  Bogue, 
or  said  firm  of  Bogue  <&  Hoyt  with  said  com- 
plainant, and  that  the  said  Bogue  also  produce- 
before  said  master  all  letters,  papers,  and  con- 
tracts in  his  possession  and  control  relating  to- 
said  negotiations  and  purchase,  either  with 
said  complainant  or  any  of  the  promoters  of 
said  corporation,  especially  with  E.  Y.  Jeffery 
and  W.  T.  Block,  and  that  said  master  may- 
make  due  report  to  this  court  in  tiiat  behalf, 
so  that  this  motion  may  be  heard  by  this  court 
upon  the  evidence  to  lie  orally  taken,  with  all 
convenient  speed,  or  that  the  court,  in  its  dis- 
cretion, set  down  the  said  matters  and  things 
before  the  court  for  hearing  on  oral  evidence, 
and  that  all  necessary  orders  may  be  entered 
from  time  to  time  by  the  court  which  the  nat- 
ure of  the  petitioner's  case  may  require. 
•*  Henry  A.  Barling,  Ex'er; 
"Henry  A.  Barling, 
'*  Edward  D.  Mandell,  and 
"Edward  H.  Green,  Trustees,  and 
"Robert  W.  Hyman,  Jr.,  Adm'r, 
"By  Paddock  &  Wright,  Sol'rs." 
On  January  17,  1890,  the  answer  of  the 
complainant  and  George  M.  Bogue  was  filed 
to  the  petition  and  objections  of  the  defend 
ants.  The  answer  avers,  first,  that  Barling,, 
as  executor,  and  Barling,  Mandell  and  Green, 
as  trustees,  did  not  have  such  an  interest  in  th& 
subject-matter  of  the  sale  as  to  entitle  them^ 
to  object  thereto,  and  that  Hyman.  as  admin- 
istrator, had  no  real  or  substantial  interest  in 
the  subject  matter  of  the  suit.  It  denied  that 
George  M.  Bogue  was  not  a  bona  fide  purchaser 
at  said  sale;  denies  that  $602,000  was  not  the 
whole  of  the  purchase  money  agreed  to  be 
paid  for  the  premises;  denies  that  prior  to  the 
sale  a  collusive  understanding  was  entered  into 
between  Bogue  and  Peters  to  allow  Peters, 
♦out  of  the  purchase  money  of  the  prem  [406 
ises.  a  further  large  sum  of  money,  sufficient  to 
satisfy  the  claim  of  the  receiver  and  interest 
up  to  the  date  of  the  sale,  or  any  other  sum 
of  money.  The  answer  admits  that  an  agree- 
ment in  writing,  a  copy  of  which  has  been 
filed  as  an  exhibit  to  one  of  the  affidavits  filed 
by  the  objectors,  has  been  entered  into  be- 
tween Peters,  the  receiver,  and  the  firm  of 
Bogue  &  Hoyt,  but  avers  that  the  saiCl  writing^ 
expressed  the  whole  of  the  contract  between 
the  parties  in  that  behalf.  It  denies  that  said 
agreement  was  in  fact  or  in  intent  in  fraud  of 
the  expressed  terms  of  the  decree  or  in  fraud 
of  the  objectors.  It  admits  that  said  agree- 
ment was  not  known  to  said  objectors  until 
after  the  sale,  but  denies  that  there  was  any 
obligation  on  the  part  of  the  receiver  or  of 
Bogue  &  Hoyt  to  disclose  the  same  to  them. 
It  denies  that  up  to  the  time  of  the  sale  Bogue 

?rofessed  to  the  objectors  to  be  an  agent  of 
'eters  for  the  purpose  of  furthering  a  sale  to 
the  highest  bidder,  and  denies  that  Boirue  had 
at  any  time  been  under  any  duty  or  obligation 
to  the  objectors,  or  was  bound  to  disclose  to 
them  any  of  his  acts  or  doings  in  relation  to 
the  sale.  It  admits  that  Bogue  when  bidding 
for  said  premises  was  acting  for  and  on  behalf 
of  persons  engaged  in  the  organization  of  a 
corporation  to  be  known  as  the  Grant  Loco- 
motive Works,  but  denies  that  Peters  was  a 
party  to  such  organization,  or  had  any  interest 
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in  it.  It  denies  that  there  was  any  agreements  by 
which  it  was  understood  or  agreed  that  Peters 
es  receiver  should  bid  at  such  sale  as  if  in 
competition  with  Bogue;  denies  that  Peters 
and  Bogue  have  abused  the  process  of  the 
court  or  been  guilty  of  fraud,  collusion,  or 
deceit  in  any  of  their  acts  in  relation  to  the 
«ale,  which  could  have  misled  the  objectors  or 
deprived  any  one  of  the  opportunity  of  bid- 
ding at  the  sale.  It  denies  that  the  said  prem- 
ises were  sold  for  an  inadequate  price,  and 
avers  that  the  objectors,  not  having  offered  to 
reimburse  Bogue  as  purchaser  for  his  outlays, 
attorney's  fees  and  expenses,  and  for  interest 
thereon,  and  not  having  offered  to  pay  any 
fium  for  said  premises  in  case  of  resale,  are 
speculators  and  not  entitled  to  the  considera- 
tion of  the  court.  It  avers  that  Bnrling,  in 
respect  to  said  sale,  was  placed  upon  more 
497]  than  equal  terms  with  *Bogue.  and  had 
an  opportunity  to  bid  at  the  same  on  more  than 
«qual  terms.  It  further  denies  all  of  the  alle- 
gations of  the  objectors'  petition  not  expressly 
admitted,  and  prays  that  the  sale  may  be  con- 
firmed. 

The  final  decree  entered  on  the  11th  day  of 
February,  1890.  is  as  follows: 

"  On  reading  the  report  of  George  Bass,  one 
of  the  masters  in  chancery  of  this  court,  here- 
tofore filed  herein,  and  the  objections  to  the 
confirmation  Of  the  sale  so  reported  bv  the 
master,  and  the  portion  praying  that  said  sale 
be  set  aside,  filed  herein  on  behalf  of  Henry 
A.  Barling,  as  executor  under  the  last  will  and 
testament  of  Edward  Molt  Robinf>on,  de- 
ceased; Henry  A.  Barling.  Edward  D.  Man- 
dell,  Edward  H.  Green,  as  trustees  under  the 
win  of  said  Robinson,  and  Robert  W.  Hy- 
nian,  Jr.,  as  administrator  of  the  estate  of 
Robert  W.  Hyman,  deceased,  by  Paddock  & 
Wrieht,  their  solicitors,  said  objections  and 
pelition  being  in  writing,  and  on  reading  the 
affidavits  filed  herein,  in  support  of  said  ob- 
jections, and  said  petition,  and  counter-affi- 
davits filed  on  behalf  of  the  complainant,  as 
well  as  the  exhibits  attached  to  all  sach  affi- 
davits, and  also  the  answerof  the  complainant 
and  George  M.  Bogue  to  said  objections  and 
petition,  and  said  Edward  H.  Green,  at  trus- 
tee, having  withdrawn  his  appearance  as  an 
obj«-ctor  herein,  after  hearing  Messrs.  Paddock 
A  Wright,  and  Newton  A.  Partridge,  of  coun- 
sel for  said  Henry  A.  Bnrling  as  executor,  said 
Henry  A.  Barling  and  Edward  D.  Mandell  as 
trustees,  and  said  Rol>ert  W.  Hyman  as  ad- 
ministrator, and  also  Gieorge  W.  Smith,  Abram 
M.  Pence,  and  David  B.  Lvman,  of  counsel 
for  the  complainant  herein,  William  H.  Peters, 
as  receiver,  and  said  Bogue.  and  the  court, 
being  now  fully  advised  in  the  premises,  doth 
order,  adjudge,  and  decree  that  the  said  re- 
port of  tbe  said  master  be,  and  the  same  is 
hereby,  approved  and  confirmed,  and  the  sale 
of  the  premises  described  in  the  decree,  en- 
tered herein  on  the  9th  day  of  April,  1888.  to 
Oeorge  M.  Bogue,  for  the  sum  of  six  hundred 
and  two  thousand  dollurH  ($60'3,OoO)  is  in  all 
respects  approved,  ratified,  and  confirmed,  and 
it  appearing  that  twenty  per  cent  of  said 
aum  of  money  has  been  paid  by  said  Bogue. 
to  the  master,  in  accordance  wiih  the  ttrrms  of 
•aid  decree: 

•498]  ***Ii  is  further  ordered,  ail  judged,  and 
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decreed,  that  upon  the  payment  to  said  master 
b^  said  Bogue  of  the  remainder  of  the  price 
bid  by  him  for  said  premises,  f^uch  remniD^ier 
being  four  hundred  and  ciglity-oDe  tbotif^and 
six  hundred  dollars  ($481,600).  such  pH>meDt 
to  be  made  before  the  expiration  of  iweotj- 
five  days  from  the  date  of  the  entry  of  ibii 
decretal  order,  and  said  master  shall  execute 
and  deliver  to  said  Bogue  a  deed  of  said 
premises  in  conformity  with  the  terms  of  said 
decree. 

'*  And  it  is  further  ordered  by  tbe  court  that 
the  amounts  asked  to  l>e  allowed  by  the  mniter 
in  said  report  for  his  charges  and  disburse- 
ments and  expenses  of  sale  be,  and  tbe  itiiM 
are  hereby,  allowed,  and  said  niafOer  is  aQtbo^ 
ized  to  retain  the  same  from  tbe  money*  which 
have  come,  or  shall  come  into  his  bands,  tod 
also  to  pay  out  of  such  moneys  any  costs  of 
this  suit  which  may  remain  unpaid. 

*'  And  the  said  master,  upon  delivering  said 
deed,  and  after  payment  of  the  charges,  dis- 
bursements, costs  and  expenses  as  aforenaid, 
is  directed  to  pay  to  the  said  Henry  A.  Bar- 
ling, as  executor  as  aforesaid,  or  to  Puddock 
&  Wrigbt.  his  solicitors,  out  of  such  purcbtie 
moneys,  l^'ing  the  net  proceeds  of  mid  tale, 
the  sum  of  five  hundred  and  five  tbouvod 
four  hundred  and  fourteen  dollarK  and  six 
cents  ($505,414.06).  with  interest  thereon  fron 
January  1, 1888,  to  April  9,  1888.  at  »even  per 
cent  per  annum,  and  interest  on  tbe  amount 
of  such  principal  and  interest  from  April  9, 
1888,  to  February  11,  1890,  the  date  of  ibe  ea- 
try  of  this  decree,  at  the  rate  of  six  per  cent 
per  annum;  also  to  said  Barling  as  auch  exe^ 
utor  or  his  said  solicitors,  the  further  sum  of 
eight  thousand  and  twenty  eight  dollars  sod 
thirty-nine  cents  ($8028.39),  being  for  taxes 
paid,  under  authority  of  this  court.  bIbos 
April  9,  1888.  with  interest  thereon,  and  that 
he  pay  to  said  Barling  as  executor,  or  his  psid 
solicitors,  one  half  of  tbe  remaining  pmrcedi 
of  such  sale,  and  that  he  pay  to  the  luilidton 
for  tbe  complainant  the  other  one  half. 

'*  In  case  the  purchaser  at  the  sale  uinlsr 
said  decree  shall  fail  to  pay  the  unpaid  part  of 
said  purchase  money  so  bid  by  him  at  stid 
sale,  in  full  to  said  George  Bass.  mn«ler  tn  ihii 
*court,  within  the  said  timeso  flxe<i  for  (409 
the  payment  thereof,  the  said  sale  sliall  lUen- 
upon  be  set  aside  and  a  resale  had  of  aaid  prea- 
ises  upon  terms  to  be  settled  by  the  court,  witk 
liberty  to  the  parties  to  apply. 

'*  And  thereupon  thesnid  Henry  A.  Burling. 
as  such  executor,  said  Barling  and  Mandell  m 
trustees,  and  faid  Hyman  as  admiiitsimior.  it 
aforesaid,  jointly  and  severally  prayao«p|Ml 
to  the  supreme  court  of  this' state,  and  Midi 
appeal  is  allowed  by  the  court  at  so  pnjtd 
upon  the  filing  of  an  appeal  bond,  Gondiiii4icd 
according  to  Thw,  in  the  penal  sum  nf  oes 
hundred  ibou^Hn<l  dollars,  to  the  said  William 
H.  Peters,  rfceivt-r,  and  George  M  B-cuSi 
surety,  lo  In*  approved  by  tbe  court  wiilils 
twenty  days  from  tlie  entry  of  Iblsdcci*^.  ^ 
twenty  daxs  is  allowed  for  filing  a  ccriiflcsts 
of  e*  Idfoce. 

"  And  tills  can«e  having  been  beard  at  til 
Janunry  'iMm,  l>yt).  of  this  court,  and  tbeps^ 
tien  f-ompl  tiiuiul  and  defendant  purch»«<« 
atiil  olijo  tors  baving,  by  their  respectitt 
sohriiMK.  a^ieed  at  such  thne.  In  op^n  omrt, 
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that  8ucb  order  or  decree  as  this  court  should 
€iiter  herein,  should  be  entered  os  of  such 
terms,  and  of  the  date  of  February  11,  1890, 
it  is  accordingly  ordered  that  this  decree  be 
entered  and  have  effect  nunc  pro  tuno  at  of 
the  11th  day  of  February,  1890." 

From  this  decree  the  present  appeal  was 
taken. 

Mr.  li.  H.  Bisbee  for  appellants. 
MestTs,    Georee   W.  Smith,  David   B, 
Lyman  and  Theodore  8.  Oarnett  for  appellees. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

How  far  the  chancery  rule,  that  if  a  plain- 
tiff replies  to  a  plea  in  bar.  Joining  issue  upon 
the  facts  averred  in  it,  thus  putting  the  defend- 
ant to  the  trouble  and  expense  of  proving  his 
plea,  he  thereby  admits  the  sufficiency  of  the 
plea,  and  that  if  such  facts  are  found  to  be 
true,  the  bill  roust  be  dismissed  without  refer- 
ence to  the  equity  arising  from  any  other  facts 
ptated  In  the  bill,  is  affected  or  modified  by 
^OO]  Rule  88  in  *equity,  which  provides  that 
* '  if  upon  an  issue  the  facts  stated  m  the  plea  be 
determined  for  the  defendant,  they  shall  avail 
him  as  far  in  law  and  equity  thev  ought  to 
avail  him,"  was  a  question  put  in  the  opinion 
of  this  court  in  Farley  v.  Kittson,  120  U.  8. 
815  [80:  688],  but  iu  consideration  was  not 
deemed  necessary  to  the  determination  of  that 
case. 

In  the  present  case  the  plaintiffs  put  down 
the  plea  for  argument  as  to  its  sufficiency,  and, 
after  that  question  had  been  determined  against 
them,  filed  a  replication,  putting  in  issue  the 
facts  averred  in  the  plea,  which  Esue  was  like- 
wise found  against  them,  and  the  question 
now  presented  is  whether,  by  putting  the  case 
upon  an  issue  of  fact,  instead  of  abiding  by 
the  issue  as  to  the  legal  sufficiency  of  the  plea, 
the  plaintiffs  are  precluded  from  raising  Uie 
latter  question  in  this  court. 

Undoubtedly,  under  the  rule  in  the  English 
Chancery  Court,  recognized  by  this  court  in 
Bvghee  ▼.  Blake,  19  U.  8.  6  Wheat.  472  [5: 
8081,  and  in  Mode  Island  v.  Massaehtisetts,  89 
U.  8. 14  Pet.  210  [10: 428],  the  plaintiffs  would 
be  held  to  have  abandoned  their  right  to  have 
the  sufficiency  of  the  plea  as  a  defuse  to  the 
bill  again  considered.  But  we  think  that,  in 
view  of  Rule  83,  which  has  been  adopted  since 
those  cases  were  decided,  the  plaintiffs  may 
properly  ask  this  court  to  review  the  decree  of 
the  court  below  in  respect  to  the  sufficiency  of 
the  plea. 

The  inequity  of  having  a  case  turn  on  the 
fate  of  a  plea  of,  perhaps,  immaterial  facts, 
doubtless  led  to  the  adoption  of  that  rule. 

In  Pearee  v.  Rice,  142  U.  8.  28  [35: 925],  the 
effect  of  the  rule  was  considered,  and  it  was 
held  that  under  it  the  court  may,  upon  final 
hearing,  do,  at  least,  what,  under  the  old  rule, 
might  have  been  done  when  the  benefit  was 
saved  to  the  hearing — citing  Cooper,  Eq.  PI. 
^238,  and  Story.  £q.  PI.  §698,  to  the  effect  that 
if,  upon  argument,  the  benefit  of  a  plea  is  saved 
to  the  hearing,  it  is  considered,  that,  so  far  as 
appears  to  the  court,  it  may  be  a  defense;  but 
that  there  may  be  matter  disclosed  in  evidence 
which  would  avoid  it,  supposing  the  matter 
pleaded  to  be  strictly  true;  and  the  court, 


therefore,  will  not  preclude  the  question.    Sea 
also.  Hancock  v.  Carlton,  6  Grav,  54. 

*How  far,  then,  do  the  facts  alleged  in  [501 
the  plea,  and  determined  in  their  favor,  avail 
the  defendants  in  law  and  equity? 

The  defendants  in  error  make  two  answers 
to  this  Question.  They  say  that  the  proceed- 
ings and  decree  in  the  state  court,  which  form 
the  subject  of  the  plea,  are  conclusive  of  the 
entire  controversy;  and  they  say  that,  even  if 
such  proceedings  ^nd  decree  were  not  con- 
clusive, yet  the  facts  of  the  case  disclose  no 
equitable  grounds  for  the  relief  prayed  for  in 
the  present  bill. 

Without  repeating  the  facts  above  particu- 
larly stated,  it  may  be  briefly  said  that  the  pro- 
ceedings in  the  state  court  arose  out  of  a  sale 
of  real  estate  decreed  under  a  bill  in  equity 
filed  by  a  pledgee  of  an  undivided  interest  in 
the  land  to  enforce  his  lien.  The  sale  was 
made  by  a  master,  under  the  directions  of  the 
court,  and  to  his  return  of  the  fact  of  the  sale 
and  to  the  confirmation  of  sale  the  plaintiffs  in 
error  filed  exceptions.  Those  exceptions  were 
based  upon  a  petition  containing  allegations 
of  fraud  on  the  part  of  persons  concerned  in 
the  sale,  and  especially  an  allegation  that  tha 
sum  of  $602,000.  returned  as  the  amount  bid, 
was  not  the  entire  purchase  money,  but  that 
the  further  sum  of  $91,921  was  i>art  of  the 
actual  purchase  money,  the  fact  of  the  pay- 
ment of  which  had  been  concealed  from  the 
petitioners.  The  petition  asked  that  the  per- 
sons named,  and  particularly  George  M.  Bogue» 
the  purchaser,  should  be  compelled  to  answer, 
and  that  the  matter  should  be  referred  to  a 
master  in  chancery  to  hear  the  proof  of  both 
parties,  and  to  make  due  report  to  the  court. 
An  answer  on  the  part  of  fiogue  and  others 
was  put  in,  denying  the  allegations  of  fraud. 
The  court  on  February  11,  1890,  filed  a  final 
decree  overruling  the  petition  and  exceptions, 
and  confirming  the  sale.  From  this  decree  an 
appeal  was  taken  to  the  supreme  court  of  Illi- 
nois, which  was  pending  undetermined  in  that 
court  when  the  present  bill  was  filed  in  the 
circuit  court  of  the  United  States.  It  is,  how- 
ever, stated  in  the  briefs  of  both  parties  that 
the  supreme  court  of  Illinois  has  since  affirmed 
the  decree  of  the  Cook  county  circuit  court. 

A  comparison  of  the  facts  alleged  and  the 
charges  made  in  the  petition  in  the  Cook  coun- 
ty court  and  in  the  bill  in  the  ^present  [503 
case  has  satisfied  us  that  substantially  they 
were  the  same.  It  is  now  contended  on  the 
part  of  the  plaintiffs  in  error  that  the  cases 
cannot  be  deemed  legally  the  same,  so  as  to 
permit  a  plea  of  the  first  proceedings  and  de- 
cree as  a  bar  to  the  present  bill,  because  the 
relief  asked  for  in  the  state  court  was  the  se^ 
ting  aside  the  sale,  whereas  the  relief  now 
sought  is  to  enforce  a  trust  as  to  a  portion  of 
the  purchase  money,  leaving  the  sale  to  stand. 
But  the  facts  averreo  and  relied  on  in  the  state 
court  are,  as  already  stated,  substantially  those 
now  alleged,  and  we  do  not  deem  the  fact  that 
a  different  form  or  measure  of  relief  is  now 
asked  deprives  the  defendants  in  error  of  the 
protection  of  the  prior  findings  and  decree  in 
their  favor.  The  same  matters  of  fact  would 
have  to  be  passed  on,  and  if  the  plaintiffs  in 
error  are  now  entitled  to  an  account  for  a  sup- 
pressed portion  of  the  purchase  money  they 
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were  so  entitled  in  the  proceedings  in  the  state 
courts  even  if,  for  other  reasons,  those  courts 
refused  to  set  aside  the  SHie. 

Oardinier^i  App.  89  Pa.  528.  was  a  case  where 
the  defendant  in  an  action  of  ejectment  was, 
hj  the  terms  of  the  verdict,  to  hold  the  land 
In  dispute  upon  certain  conditions,  with  which 
he  failed  to  comply.  The  plaintiff  had  judg- 
ment entered,  and  issued  a  writ  of  habere  fa- 
eia»  poseesiionem.  Subsequently,  the  court 
granted  a  rule  to  show  cause  why  plaintiff 
should  not  he  enjoined  from  Issuing  said  writ, 
which  nile,  after  a  hearing;  on  affilavits  and 
an  inspection  of  the  record,  was  discharged. 
The  defendant  afterwards  flied  a  bill  in  equity 
to  enjoin  the  plaintiff  from  proceeding  with 
said  writ,  the  grounds  for  relief  being  substan- 
tially those  on  which  the  rule  to  show  cause 
was  granted,  and  it  was  held  that  the  cjuestion 
was  ree  adfudienta,  and  the  injunction  was 
properly  refused,  the  court  saying:  '*That 
the  judgment  or  decree  of  a  court  of  jusiice 
upon  a  legal  or  equitable  is<tue  within  its  juris- 
diction is  binding  and  conclusive  upon  all  other 
courts  of  concurrent  power,  is  a  rule  founded 
on  the  soundest  policy,  and  we  are  of  opinion 
that  we  cannot  grant  the  injunction  prayed  for 
without  violating  this  rule." 

So.  in  FrauenthaCe  App,  100  Pa.  290.  it  was 
503]  held  that*when  the  defendant  in  a  judg- 
ment obtains  a  rule  to  show  cause  why  execu- 
tion thereon  should  not  be  stayed,  and.  after 
depositions  are  taken,  the  rule  is  discharged  .said 
defendant  cannot  subsequently,  upon  proof  of 
substantially  the  same  facts,  obtain  relief  by 
Injunction  in  equitv — that  the  principle  of  ree 
<Bqfudieata  applies  in  such  case;  and  the  court 
said:  ** Whether  the  application  to  enjoin 
against  issuing  execution  l>e  by  motion  and 
rule,  or  by  bill,  the  relief  is  sought  through  the 
equitable  powers  of  the  court  alone,  and  not 
through  the  intervention  of  a  jury.  The  ap- 
pellee in  this  case  made  his  election.  He  sub- 
mitted  his  alleged  grievance  to  a  court  of  com- 
petent jurisdiction.  He  had  his  day  in  court. 
The  identical  matter  was  adjudged  against 
hinL**    The  same  principle  has  been  often  ap- 

Elied  by  this  court.     Goodrich  v.  Chiengo,  72  U. 
.  5  Wall.  566  [18:  511];  BM  v.  Fm,  ante, 
52. 

It  is  further  urged  that  these  two  proceed- 
ings were  not  legally  identical  because  the  par- 
ties were  not  wholly  the  same,  and  that  Mrs. 
Green  did  not  join  In  the  exceptions,  and  that 
Edward  Green,  who  had  joined,  withdrew  his 
objections.  But  the  exceptions  were  brought 
and  sought  to  be  maintained  in  their  interest 
and  by  their  trustees  and  privies.  "Parties, 
in  the  larger  legal  sense,  are  all  persons  having 
a  right  to  control  the  proceedings  to  make  de- 
fense, to  adduce  and  cross  examine  witnesses, 
and  to  appeal  from  the  decision,  if  an  appeal 
lies."    1  Greenl.  Ev.  g  535. 

*'The  parties  to  the  suit  at  law  having  been 
p^ies  to  the  suit  in  equity,  the  subject-matter 
and  the  defense  being  the  same,  it  is  not  a  suf- 
ficient objection  to  the  introduction  of  the  rec- 
ord in  the  equity  suit  that  other  persons  were 
parties  to  the  latter. 

**No  good  reason  can  be  fflven  why  the  par- 
ties to  the  suit  at  law  who  litigated  the  same 
question  should  not  be  concluded  by  the  decree 
"bemuse  others,  having  an  interest  in  thequee- 
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tion  or  subject-matter,  were  admlttcil  by  the 
practice  of  a  court  of  chancery  to  assist  on  boih^ 
sides. "  Thompeon  v.  BoberU,  65  U.  8.  24  Bow. 
238[16:  648]. 

We  do  not  feel  calieC  upon  to  define  the 
nature  of  Mra  Green's  estate  uriflerher  father** 
will,  but  we  are  satisfied  that^she  was  [5€^ 
adequately  represented  by  the  trustees^and  i  a^t 
the  withdrawal  of  hia  exceptions  by  EJwanI 
Green,  after  issue  formed  and  evidence,  must 
be  deemed  to  have  lieen  a  final  abandonment 
of  such  exceptions  and  an  acquiescence  in  the 
decree.  I/ut  Chance  Mining  Co.  v.  Tj/ler  Mim- 
ing Co,  aiUe,  859. 

Besides  pleading  the  decree  of  the  state  court 
as  a  bar.  under  the  principle  of  ret  adjjuiicji*a. 
the  defendants  in  error  contend  that,  on  the 
facts  as  found,  the  plaintiffs  in  error  are  enti- 
tled to  no  equitable  relief. 

The  conclusion  already  reached  render  nn- 
necessary  any  extended  consideration  of  tboa» 
facts.  But  we  have  read  tlie  alle^tioos  and 
the  evidence  contained  in  this  record,  and  have 
not  been  able  to  find  any  such  state  of  facu  aa 
would  have  warranted  the  court  below  in  sus- 
taining the  bill,  even  if  the  decree  of  the  stata 
court  was  out  of  the  way. 

The  principal  matter  of  complaint  was  based 
on  the  existence  of  the  outside  contract  be- 
tween Peters  and  Bogue  &  Hoyt,  whereby  the 
latter  agreed  to  pay  Peters,  or  to  bid  enough 
as  against  any  other  purchaser,  to  aeciire  full 

Payment  to  the  receiver,  and  it  is  claimed  thai 
^eters,  as  the  complainant  in  the  bill,  was  ua> 
der  some  kind  of  a  fiduciary  relation  to  the 
Green  estate  which  made  such  an  agreement 
fraudulent  as  respects  that  estate.  We  are  un- 
able to  see  that  such  was  the  relation  betweea 
the  parties,  or  that  by  such  an  arrangemest 
Peters  abused  the  process  of  the  court. 

We  regard  the  opinion  of  the  supreme  court 
of  Illinois,  in  BarUng  v.  Peters,  134  III.  606.  aa 
a  satisfactory  treatment  of  this  part  of  the  case,, 
and  content  ourselves  with  referring  to  iL 

Upon  the  whole  we  are  satisfi^  that  do 
wrong  was  done  these  appellants  by  the  dla- 
missal  of  their  bill,  and  accordingly  the  decree 
of  the  court  below  is  afilrmed. 


K  W.  CLARK.  Appi.,        [50S 

CHARLES  REEDER 

(See  &  C.  Reporter's  ed.  fiOft-^SL) 

Approval  of  acte  of  agent^when  eomirmet  fw 
land  wiU  not  be  raeinded, 

L   Where  one  approves  of  a  eootraot  wmAm  t9r 
him  by  another,  be  assents  to  the  ayeocy  \4  tto 
latter,  and  by  taking  the  beneflt  of  the 
be  Is  t>ound  by  any  conduct  oo  .hti  ajraot^ 


NOTB.—^t  to  r<0Mii  mid  liabVitie$  of 
principal  on  ooutraet  of  agent  modi  im  opnK** 
see  note  to  Ford  v.  WUItama,  16:  M. 

That  patents  for  land  may  be  mi  mMe  /sr  /i 
see  note  to  Miller  v.  Kerr,  6:  88V 

Am  (o  damage  for  breach  ^f  eontraU  for  soli  ef 
land;  amount  of^  see  note  to  Hopkins  v.  Lee.  ie  XXL 

Ae  to  when  vendee  it  tetopp^d  from  dUpmiUig  Om 
tttls  of  hU  vendors,  see  note  to  Watklns  v.  HoUmb* 
10:878. 
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wbloh  entittos  the  other  party  to  the  oootract  to 
aresciaeioD. 

M,  A  coDtraot  for  the  purobase  of  land  wfl]  not  be 
rescinded  because  a  larire  part  of  the  land  is  within 
a  patent  older  than  that  under  which  tbe  Tender 
claims,  when  he  only  agreed  to-  convey  with 
special  warranty  and  the  purchaser  was  to  pay 
for  the  lands  covered  by  a  named  survey  except 
Bucb  as  were  shown  by  a  sutvey  to  be  made  at  his 
expense  to  be  held  by  a  better  title  than  the  ven- 
dor's, where  tbe  older  patent  was  known  to  tbe 
attorney  selected  to  examine  and  certify  the  title 
and  be  certified  that  tbe  older  title  was  forfeited 
and  that  in  his  opinion  the  vendor's  title  was 
ffood  and  the  lands  were  to  be  paid  for  on  his 
oertiflcate,  and  no  fraud  was  established. 

[No.  262.] 

Argued  Apr.  f f  ,f  5, 1806.  Decided  May  57, 1895. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  XJDited  States  for  tbe  District  of 
West  Virginia.  In  a  suit  in  equity  brought  by 
E.  W.  Clark,  plaintiff,  against  Charles  Reader, 
defendant,  to  secure  a  rescission  of  an  execu- 
tory contract  for  the  sale  of  a  tract  of  land,  in 
which  tbe  defendant  filed  a  cross  bill  asking 
specific  performance  of  the  contract;  tbe  de- 
cree refused  the  resctsfcion  of  tbe  contract,  and 
decreed  specific  performance  of  it  and  fixed 
the  amount  due  thereon,  and  further  decreed 
that  upon  payment  of  said  amount  with  inter 
est  Reeder  and  his  wife,  should  convey  bv 
special  warranty,  and  that  on  failure  by  Clark 
to  pay  such  amount  tbe  land  should  be  sold 
by  special  commissioners  named  in  the  de- 
cree. Affirmed. 
See  same  case  below,  40  Fed.  Rep.  513. 

Statement  by  ifr.  Oliief  Justice  Fuller: 
April  10, 1790,  a  grant  was  made  by  the  state 
of  Virginia  to  Edward  Dillon  for  50,096  acres 
of  land  situated  in  what  was  then  the  county 
of  Montgomery,  but,  at  the  time  of  the  trans- 
actions Involved  in  this  case,  partly  in  tbe 
cx)unties  of  Wyominf.  Boone,  Raleigh,  and 
Logsn.  The  entry  for  the  land  was  made  April 
23,  1795.  it  was  surveyed  May  28, 1795,  and  the 
land  was  known  and  spoken  of  as  the  Dillon 
survey  or  grant.  In  1855.  Dillon  having  died 
some  tiiTie  before,  tbe  land  was  sold  for  taxe? 
50O]  and  charges  thereon,  and  at  that  *Eale 
was  purchased  by  Lawson  and  Ward,  to  whom 
a  deed  was  made  December  22,  1857,  by  the 
clerk  of  the  county  court  of  Wyoming  county, 
under  tbe  statute.  I^wson  and  Ward  subse- 
quently conveyed  the  land  to  Simpson,  who 
conveyed  to  Cox.  by  whom  it  was  conveyed  to 
Charles  Reeder  in  1870,  who  was  and  always 
has  been  a  citizen  and  resident  of  Maryland. 

In  1873,  Reeder  caused  a  purvey  to  be  made 
of  the  Dillon  tract  by  W.  T.  Sarver^  a  sur- 
veyor.  At  that  time  Keeder  ascertained  that 
there  were  a  number  of  persons  actually  living 
upon  portions  of  the  land  embraced  in  the 
Dillon  survey,  who  claimed  title  to  the  land  in 
their  possession  adverse  to  Reeder's  title;  the 
number  of  acres  claimed  by  each  being  com- 
paratively small.  C.  C.  Watts  of  West  Vir- 
ginia had  been  acting  as  attorney  and  agent 
for  Reeder  in  matters  connected  with  the  land 
for  some  vears.  when,  on  January  23, 1884,  he 
obtained  from  Reeder  an  option  to  purchase  it 
at  the  rate  of  two  dollars  per  acre  at  any  time 
before  July  1,  1884.    February  4,  1884,  the 

158  U.  S. 


previous  agreement  was  modified  so  that  if 
^25.000  was  paid  to  Reeder  in  cash  withia 
thirty  days  from  February  4,  18R4,  and  an  ad- 
ditional $1000  to  reimburse  him  for  certain 
outlays  made  by  him.  then  the  price  of  the 
land  should  be  reduced  from  $2  lo  $1.50  per 
acre. 

In  the  same  month  of  January,  Bell,  acting 
as  the  agent  of  Clark,  who  was  a  resident  of 
the  city  of  Philadelphia,  had  entered  into  ne- 
gotiations with  Watts  for  the  purchase  of  the 
land,  in  the  profits  of  which  purchase,  if  any» 
Bell  and  others  were  interested.  These  nego- 
tiations were  commenced  in  Philadelphia,  and 
resumed  in  West  Virginia  in  February,  1884, 
and  as  a  result  thereof  the  following  written 
contract  was  entered  into  on  February  29, 1«84, 
between  Watts  and  Bull: 

"Agreement  made  this  29th  day  of  Febru- 
ary, 1884,  bv  and  between  C.  C.  Watts,  ol 
Charleston,  W.  Va.,  acting  under  an  agree- 
ment in  wriiinfl:  between  himself  and  Charlea 
Reeder,  of  Baltimore.  Md.,  dated  the  3d  day  of 
February,  1881,  and  as  the  agent  of  said 
Reeder,  of  tbe  first  part,  and  11.  M.  Bell,  of 
Staunton,  Va..  acting  as  the  agent  of  E.  W. 
Clark,  of  Philadelphia.  Pa.,  of  thesecohd  part 
witnesseth: 

♦'•That  the  party  of  the  first  part,  acting  [507 
as  a  foresaid,  has  this  day  sold  to  tbe  party  of  iho 
second  part,  acting  as  aforesaid,  a  certain  tract 
or  parcel  of  land  lying  and  being  in  the  coun- 
ties of  Boone,  Logan,  Wyoming  and  Raleigh, 
in  the  state  of  W.  Va.,  containing  50,096 
acres,  be  the  same  more  or  less,  which  tract 
of  land  was  granted  by  the  commonwealth  of 
Virginia  to  Edward  Dillon  by  patent  bearing 
date  on  the  lOih  day  of  April,  1796.  and  is  now 
claimed  and  owned  by  the  said  Charles  Reeder 
by  a  regular  chain  of  conveyances,  the  fir«t 
being  a  tax  deed  for  said  land  executed  by  the 
clerk  of  Wyoming  county  court  to  Evermont 
Ward  and  Anthony  Lawson,  b«;nring  date  tbe 
22d  day  of  December,  1857,  executed  in  pur- 
suance of  a  sale  thereof  for  taxes  delinquent 
thereon  In  the  name  of  the  heirs  of  Edward 
Dillon,  and  the  last  to  the  said  Reeder  from  C. 
C.  Cox.  dated  the  27th  dajr  of  August,  1870, 
and  for  a  particular  description  of  said  tract  of 
land  reference  is  had  to  said  patent;  upon  the 
following  terms  and  conditions,  to  wit: 

'Tirst.  Said  sale  of  said  laud  is  a  sale  by  the 
acre  and  not  in  gross. 

''Second.  The  party  of  the  second  part  is  to 
pay  for  the  said  land  at  the  rate  of  one  dollar 
and  seventy  cents  per  acre,  as  follows:  Thirty- 
five  thousand  dollars  to  be  paid  on  the  day  on 
which  James  H.  Ferguson,  ^  practicing  attor- 
ney of  Charleston,  W.  Va.,  shall  certify  tbe 
title  of  said  Reeder  to  said  land  to  be  good  and 
valid,  which  certificate  is  to  be  matle  within  30 
days  from  this  date;  twenty-five  thousand  dol- 
lars of  which  sum  is  to  be  paid  to  the  said 
Reeder,  and  the  residue  to  said  Watts.  The 
balance  of  the  said  purchase  money  is  to  i>e 
paid  to  said  Reeder  on  the  1st  day  of  June, 
1884,  or  as  soon  thercHfter  as  the  necessary  sur- 
veying can  be  done  to  ascertain  the  quantity 
of  land  within  the  bounds  of  the  said  patent  to 
which  the  said  Reeder  can  make  good  title. 
It  is  understood  that  the  party  of  the  second 
part  is  satisfied  with  tbe  survey  already  made 
by  Wm.  T.  Sarver  of  the  exterior  bounds  of 
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said  tract  of  land,  and  that  the  surveyiog  to 
be  done  is  only  such  as  may  become  necessary 
to  ascertain  what  lands  within  said  boundary 
5081  are  *held  by  a  better  titie  than  that  of  the 
said  Keeder,  by  reason  of  adverse  title  and 
possession,  all  of  which  surveying  is  to  be  done 
at  the  expense  of  said  party  of  second  part. 

"Third.  When  the  last  of  the  purchase 
money  is  paid,  the  said  Reeder  is  to  convey 
said  land  with  covenants  of  special  warranty 
to  the  said  £.  W.  Clark,  or  to  such  person  or 
persons  as  he  may  direct. 

"Fourth.  The  balance  of  said  purchase 
money,  after  the  date  of  the  certificate  of  said 
Ferguson,  is  to  bear  interest  until  paid. 

* 'Fifth.  In  addition  to  said  one  70100  dol- 
lars per  acre,  the  party  of  the  second  part  is 
to  pay  to  said  Reeder  one  thousand  dollars  as 
provided  for  in  his  contract  with  said  Watts. 

"Sixth.  This  contract  is  subject  to  the  ap- 
proval of  said  Reeder,  and  is  to  take  effect 
from  the  date  of  such  approval,  but  the  same 
shall  then  be  void  if  the  certificate  of  said  Fer- 
guson is  not  made  within  the  time  specified. 

"Witness  the  following  signatures  the  day 
and  year  aforesaid. 

"C.  C.  Watte, 
"H.  M.  Bell. 
"Ag't  for  E.  W.  Clark. 

"ApproTed  March  4th.  18S4. 

"C.  Reeder." 

If  the  conditions  of  the  agreement  of  Febru- 
ary 4,  1884  (the  date  is  given  in  the  foregoing 
contract  as  February  8)  were  not  fulfilled,  then 
the  only  option  Watts  had  was  under  hit 
agreement  with  Reeder  of  January  28,  1884, 
by  which  the  price  was  to  be  $2  per  acre,  and 
by  the  terms  of  the  agreement  between  Watts 
and  Bell,  Ferguson  had  thirty  days  from  Feb- 
ruary 29,  1884,  within  which  to  pass  upon  the 
yalidity  of  the  title,  before  the  lapse  of  which 
time  the  option  from  Reeder  to  Watts  to  pur- 
chase at  $1.50  per  acre  would  haye  expired.  The 
contract  price  in  the  contract  of  February  29  was 
fixed  at  $1 .70  per  acre.and  thecontract  provided 
that  $10,000.  that  is.  twenty  cente  an  acre  on 
509]  the  basis  of  fifty  thousand  acres,  of  *the 
purchase  money  should  be  paid  to  Watts,  and 
if  the  contract  was  approved  by  Reeder,  the 
time  for  the  payment  of  the  $25,000,  as  pro- 
vided by  the  option  of  February  4,  would  be 
extended.  The  contract  of  February  29, 1884. 
was  taken  to  Baltimore  by  Watte  and  Bell,  and 
on  March  4.  1884,  Reeder  indorsed  his  ap- 
proval thereon. 

Ferguson  drew  the  contract  of  February  29. 
1884,  as  the  attorney  of  Clark,  and.  acting 
under  it.  prepared  and  delivered  a  written 
opinion  and  certificate,  dated  March  22.  1884. 
as  follows: 

"  Abstract  of  title  to  the  following  tract  of 
land  known  as  the  Dillon  survey. 

"Ist. 
"  The  Commonwealth  of  Virginia 

to 
Edward  Dillon. 

"Grant  or  patent  for  fifty  thousand  and 
ninety  six  acren.  situated  in  the  then  county  of 
Montgomery,  Virginia,  but  now  principally  in 
the  counties  of  Boone,  Raleigh,  and  Wyom- 
ing, in  the  state  of  West  Virginia,  dated  April 
16,  179«. 
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The  grantee,  Edward  Dillon,  died 
time  previous  to  the  year  1855  (it  is  not  knowo 
just  how  long)  and  the  tract  of  land  was  en- 
tered  on  the  land  books  of  Wyomiog  county, 
where  most  of  the  tract  is  situated,  in  the  name 
of  Edward  Dillon's  heirs  and  charged  with 
taxes  in  that  name. 

*'  The  taxes  so  charged  on  said  tract  not  be- 
ing paid  the  land  was  returned  delinquent,  mm 
required  by  law,  for  the  non-payment  of  said 
taxes,  and  the  same  was  sola  as  required  by 
law  in  the  year  1855  for  the  said  taxes  and  the 
charges  thereon  and  the  costs  of  sale,  at  whidi 
sale  Anthony  Lawson  and  Evermont  Ward  be- 
came the  purchasers  of  the  entire  tract  of  50,- 
006,  and  the  owners  of  said  tract  of  land  failine 
to  redeem  the  same  within  the  time  required 
by  law  the  said  Lawson  and  Ward  obtained  a 
deed  therefor  under  the  sUtute. 

♦"2nd.  r^lO 

"  Leroy  B.  Chambers,  clerk  of  the  county 

court  of  Wyoming  county, 

to 

Anthony  Lawson  and  Evermont  Ward. 

"  Deed  bearing  date  the  22nd  day  of 
ber,  1857. 

"  This  deed  conveys  to  the  said  Lawtoo  and 
Ward,  the  purchasers  of  said  tract  of  land  at 
said  tax  sale,  the  said  tract  of  land  and  all  the 
right,  title,  and  Interest  of  the  beirs-at-law  of 
Edward  Dillon,  dec'd,  therein,  but  said  deed 
is  defectiye.  and  Is  not  suflScient  of  itself  to 
conyey  a  good  title  to  said  tract  of  land  to  the 
grantees  therein.  It  is,  however,  a  good  aed 
sufl9cient  color  of  title  to  ripen  into  a  good  aad 
perfect  title  by  possession  of  the  land  there- 
under and  the  payment  of  the  taxes  tliereoe 
for  a  riufllcient  length  of  time. 

*'  I  haye  made  a  full  and  thorough  ezamina^ 
Uon  and  investigation  of  the  matters  pertain- 
ing to  the  title  to  this  tract  of  land  and  Hod 
that  as  early  as  the  years  1859  and  1800  the 
said  Evermont  WarcL  acting  for  blmeclf  and 
said  Lawson,  placed  tfhanteon  said  land  under 
an  agreement  that  said  lenante  should  dear 
and  cultiyate  as  much  thereof  as  tliej  saw 
proper,  and  at  such  place  or  places  thereon  as 
they  saw  fit,  and  that  they  should  guard  and 
protect  the  whole  of  the  said  tract  against  ties- 
passers,  and  that  said  tenante  and  others  pot 
on  said  tract  of  land  by  and  under  them  have 
continued  on  said  land  as  the  tenants  of  said 
Lawson  and  Ward  from  that  time  to  the  year 
1870,  when  -Charles  Reeder  became  the  pur- 
chaser of  said  land,  and  from  that  time  to  thk 
they  have  held  and  occupied  the  said  land  as 
the  tenante  of  said  Reeder,  and  still  ao  bold 
and  occupy  the  same.  I  also  find  that  quite  a 
number  of  other  persons  have  held  and  occu- 
pied said  land  as  tenante  of  Ward  and  Lawsoa 
and  of  said  Reeder  for  more  than  ten  conntK^- 
tive  years,  some  of  them  going  back  to  1864, 
and  are  still  holding  and  occupying  the  saoM 
as  the  tenante  of  said  Reeder. 

"  The  said  Reeder  has  paid  all  the  taxes 
charged  and  chargeable  on  said  tract  of  land 
from  the  date  of  his  said  purchase*  there- [51 1 
of  to  the  present  time  and  has  proper  reoeipu 
therefor,  and  there  are  now  no  unpaid  taxes  oft 
said  land." 

[The  third  muniment  was  a  power  of  attor- 
ney, Ward  to  Lawson;  the  fourth,  a  deed  from 
Lawson  and  wife  and  Ward  to  Simpaon;  the 
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fiftb,  a  deed  from  Simpson  to  Cox;  the  sixth, 
a  deed  from  Cox  and  wife  to  Reader  dated 
August  27,  1870.] 

*'  The  deed  of  Chambers,  clerk,  to  Lawsoo 
and  Ward,  of  Lawson  and  wife  and  Ward  to 
Simpson,  of  Simpson  to  Cox,  and  of  Cox  to 
Beeder  are  all  of  record  in  the  office  of  the 
clerk  of  the  county  court  of  Wyoming  county. 

'*  There  are  no  recorded  liens  of  any  sort  on 
aaid  tract  of  land  in  any  of  the  counties  in 
which  the  same  is  situate,  and  the  said  tract 
of  land,  so  far  as  the  records  show,  is  free  and 
clear  of  all  iocumbrances. 

"The  only  title  which  can  be  found  older 
than  the  Dillon  patent  is  a  grant  from  the  com- 
monwealth of  Virginia  to  Rutter  and  Etting, 
dated  the  9th  day  of  January,  1796.  There  is. 
from  the  best  information  I  can  obtain,  a  small 

Sortion  of  the  Rutter  and  Ettiog  surrey  em- 
raced  within  the  Dillon  survey,  but  the  Rut- 
ter and  Etting  survey  was  forfeiied  long  prior 
to  1837,  to  the.  state  of  Virginia  for  the  non 
pnyment  of  the  taxes  thereon  and  for  the  non- 
entry  theteof  on  the  land.books  of  <he  proper 
county,  and  was  sold  by  the  commissioner  of 
delinquent  and  forfeited  lands  some  forty  or 
more  years  ago.  At  the  time  of  that  sale  the 
taxes  on  the  Dillon  survey  had  always  been 
paid,  and  for  that  reason  the  title  to  the  whole 
Uiereof  became  good  and  valid,  so  far  as  the 
Rutter  and  Etting  survey  is  concerned. 

*'  In  the  year  1877  an  act  was  passed  by  the 
legislature  of  the  state  requiring  all  tracts  of 
land  of  —  acres  or  more  lying  in  different 
counties  to  be  assessed  for  county  and  district 
taxation  in  the  several  counties  and  districts 
in  which  they  are  situate,  and  under  this  law, 
in  the  year  1880,  the  said  tract  was  for  the 
first  time  charged  with  taxes  in  the  counties 
of  Boone  and  Wyoming  as  follows:  9000 
acres  in  the  county  of  Boone  and  the  whole 
tract  in  the  county  of  Wyoming,  and  the  taxes 
"were  paid  thereon  as  charged  by  said  Recder. 
In  the  year  1881  and  since  said  tract  of  land 
^12i]  was  charged  with  taxes  *in  the  counties 
of  Boone,  Raleigh,  and  Wyoming  as  follows: 
9000  acres  in  E^ne,  5000  acres  in  Raleigh, 
and  41,096  acres  in  Wyoming,  making  in  all 
65,096,  and  said  Reeder  has  paid  the  taxes  so 
charged  on  that  number  of  acres  from  that 
time  to  the  present. 

"  There  are,  so  far  as  I  can  ascertain  with- 
out actually  going  over  the  whole  tract,  some 
60  persons  living  on  said  tract,  in  part  as  ten- 
ants of  said  Recder  and  in  part  as  claimants 
of  portions  of  said  land.  Just  what  number 
of  acres  these  claimants  can  make  out  a  good 
title  to  it  is,  of  course,  impossible  to  tell,  but 
I  can  say  with  almost  a  positive  certainty  that 
in  view  of  the  possession  of  the  said  tract  by 
said  Reeder  and  those  under  whom  he  claims 
for  nearly  25  years  the  number  of  acres  to 
whirh  these  Junior  claimants  can  make  title 
will  be  but  small  comparatively. 

**  I  do  therefore  certify  that  in  my  opinion 
the  title  of  Charles  Reeder  to  the  said  Dillon 
survey  is  good  and  valid,  except  to  such  parts 
of  said  tract  as  may  be  affected  by  the  claims 
of  the  occupants  aforesaid,  which  may  or  may 
not  be  superior  to  the  title  of  said  Reeder." 

This  certiHcate  having  been  delivered  March 
25, 1884,  to  Bell,  the  agent  of  Clark,  the  former 
drew  two  drafts  on  the  latter  at  the  city  of 
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Philadelphia,  one  for  $10,000  in  favor  of 
Watts,  and  the  other  for  $35,000  in  favor  of 
Reeder,  and  delivered  them  to  Watts,  who  de- 
posited and  cashed  his  draft  on  that  day,  and 
forwarded  the  draft  for  $25,000  to  Reeder. 
Both  drafts  were  paid  by  Clark,  and  Fergu- 
son's certificate  was  sent  to  him. 

The  record  shows  that  a  surveyor,  M.  A 
Miller,  was  employed  in  the  spring  of  1884  for 
the  purpose  of  ascertaining  what  number  of 
acres  within  the  exterior  boundaries  of  the 
Dillon  tract  were  held  by  persons  who  were 
in  the  actual  possession  thereof,  claiming  to 
hold  them  by  title  adverse  to  Reeder,  but  no 
report  of  the  result  of  his  survey  was  made  to 
Reeder  until  some  time  in  November,  1884. 
In  this  report  M  iller  said :  *'  There  are  a  large 
number  of  small  tracts,  held  under  junior  pat- 
ents, lying  within  the  Dillon  survey,  aggre- 
gating, approximately,  2500  acres.  Most  of 
these,  perhaps  all,  *are  held  by  occupant [5 13 
claimants  who  have  had  them  in  undisturbed, 
coutinuous  possession,  under  their  junior 
patent  titles,  for  many  years." 

Reeder  testified  that:  '*This  general  state- 
ment of  persons  holding  better  title  by  reason  of 
adverse  title  and  possession  is  the  only  infor- 
mation looking  to  a  compliance  with  that 
clause  of  the  contract  which  relates  to  survey- 
ing that  has  been  furnished  to  me  by  E.  W. 
Clark  or  his  agents,  but  no  survey  or  exact  de- 
termination, as  the  contract  requires,  has  ever 
been  furnished  me.'*  The  report  of  Miller 
was  dated  October  29,  1884.  and  in  it  he  set 
forth  that  a  large  part  of  the  land  embraced  in 
the  Dillon  survey  was  embraced  in  the  land 
covered  by  the  grant  made  by  the  state  of  Vir- 
ginia to  nutter  and  Etting,  January  9,  1796, 
on  an  entry  made  by  William  Duval.  May  13, 
1795,  for  whom  it  was  surveyed  May  80, 1795. 
The  report  also  contained  the  names  of  parties 
in  possession,  who  claimed,  or  were  supposed 
to  claim,  the  title  to  portions  of  the  land  em* 
braced  within  the  interlock  of  the  two  surveys, 
ander  the  Rutter  and  Ettingtitle. 

In  the  spring  of  1885  Keeder  applied  to 
Clark  to  comply  with  the  terms  of  the  contract 
of  February  29, 1884,  which  Clark  declined  to 
do. 

August  1, 1885,  Clark  filed  his  bill  of  com- 
plaint in  the  circuit  court  of  Boone  county. 
West  Virginia,  against  Reeder,  which  was 
subsequently  removed  on  Reeder's  application 
to  the  United  States  court  for  the  District  of 
West  Virdnia. 

The  bill  alleged  that  at  the  time  the  agree- 
ment of  February  29. 1834,  was  entered  into,  it 
was  understood  and  believed  by  all  of  the  par- 
ties that  the  title  of  Reeder  to  much  the  greater 
part  of  the  land  was  good  and  valid,  and  that 
not  more  than  ten  thousand  acres  could  be 
held  by  others  than  Reeder  by  any  other  claim 
or  title  whatever,  and  that  it  was  with  this  un- 
derstanding that  complainant  made  the  pur- 
chase and  paid  the  $85,000;  that  upon  a  sur- 
vey it  was  found  to  the  great  surprise  of  Clark 
that  the  entire  Dillon  survey,  with  the  excep- 
tion of  about  5000  acres,  was  within  the  out- 
lines of  the  Rutter  and  Etting  patent;  that  the 
Rutter  and  Etting  tract  was  clHimed  bv  a  large 
n umlier  of  persons  asserting  their  title  *to[5 1 4 
be  superior  to  the  title  of  Reeder,  and  that  com- 
plainant could  not  safely  pay  any  more  of  the 
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both  cases,  it  is  the  duty  of  that  ffovornment  to 
see  that  he  may  exercise  this  right  freelv,  and 
to  protect  him  from  yiolence  while  so  dot Dg,  or 
OD  account  of  so  doing.  This  duty  docs  not 
arise  solely  from  the  interest  of  tbe  party  con- 
cerned, but  from  the  necessity  of  the  govern* 
ment  itself,  that  its  service  shall  be  free  from 
the  adverse  influence  of  force  and  fraud  prac- 
ticed on  its  agents,  and  that  the  TOtes  by  which 
its  members  of  Congress  and  Jts  President  are 
elected  shall  be  the  free  votes'  of  tbe  electors, 
Okud  the  ofilcers  thus  chosen  the  free  and  un- 
corrupted  choice  of  those  who  have  the  right 
to  tako  part  in  that  choice."  110  U.  S.  663 
[28: 277]. 

To  leave  to  the  several  states  the  prosecution 
537]  and  'punishment  of  conspiracies  to  op- 
press citizens  of  the  United  States,  in  perform- 
ing theduty  and  exercising  the  right  of  assisting 
to  uphold  and  enforce  the  laws  of  the  United 
Slates,  would  tend  to  defeat  the  independence 
and  the  supremacy  of  the  national  govern- 
ment. As  was  said  bv  Chitf  Justice  Marshall, 
in  McCuUoch  v.  Maryland^  and  cannot  be  too 
ofien  repeated,  "No  trace  is  to  be  found  in  the 
Constitution  of  an  intention  to  create  a  de- 
pendence of  the  government  of  the  Union  on 
those  of  the  states,  for  the  execution  of  the 
great  powers  assigned  to  it.  Its  means  are 
adequate  to  its  ends;  and  on  those  means  alone 
was  it  expected  to  rely  for  the  accomplishment 
of  its  ends.  To  impose  on  it  the  necessity  of 
resoriiDg  to  means  which  it  cannot  control, 
which  another  government  may  furnish  or 
withhold,  would  render  Its  course  precarious, 
the  result  of  its  measures  uncertain,  and  cre- 
ate a  dependence  on  other  governments,  which 
might  disappoint  its  most  important  designs, 
and  in  incompatible  with  the  language  of  the 
Constitullon.**  17  U.  8. 4  Wheat.  816,  424  [4: 
579.  605]. 

The  fiuggestioDt  made  in  the  circuit  court, 
and  renewed  in  this  court,  '*tbat  there  Is  no 
such  official  as  a  United  States  deputy  man 
shal,"  and  that  the  murshnl  and  his  deputies 
have  nothing  to  do  with  enforcing  the  internal 
revenue  laws,  are  sulBcienily  answered  by  re- 
ferring to  the  statutes.  The  Revised  Statutes 
provide  that  every  marshal  may  appoint  one 
or  more  deputies,  removable  from  office  by  the 
district  judge  or  by  the  circuit  court;  and  who 
take  the  like  oath  as  the  marshal;  and  for  the 
faithful  performance  of  whose  duties  the 
marshal  is  responsible  upon  his  official  bond. 
Rev.  SUt.  §§  780,  782.  788.  And  by  the  Act 
of  March  1.  1879,  chap.  125.  g  9,  any  marshal 
or  deputy  marshall  may  arrest  any  person 
found  within  his  district  in  the  act  of  opera- 
tinff  an  illegal  distillery,  and  take  him  before  a 
Judicial  officer.    20  Stat,  at  L.  841,  842. 

The  necessary  conclusion  is,  that  it  is  the 
right  of  every  private  citizen  of  tbe  United 
States  to  inform  a  marshal  of  the  United 
States,  or  his  deputy,  of  a  violation  of  the  in- 
ternal revenue  laws  of  the  United  StAtes;  that 
this  right  is  secured  to  the  citizen  by  the  Con- 
538]stitutinn  of  the  United  Stales;  and*thata 
conspiracy  to  in  jure,oppress, threaten  or  intimi- 
date him  in  the  free  exercise  or  enjoyment  of 
this  right,  or  liecause  of  bis  having  exercised 
it.  is  puniiihable  und«r  aeotion  5508  of  the  Re- 
vised Statutes. 

According  to  the  agreement  of  counsel,  and 
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in  order  that  the  Judgment  of  thltconrt  maj- 
appear  in  regular  form  upon  its  records,  lemve- 
is  given  to  file  the  petitions.    But.  for  the  rea- 
sons above  stated,  the  writs  of  habeas  corpus- 
are  denied. 

Mr,  onus  JuiUee  Fuller  dissented. 


LEM  MOON  SING.  Appt., 

V. 

UNITED  STATES  et  au 
(Bee  8. 0.  Beporter*s  ed.  63S-5S0L) 

Immigration  of  alien — decision  of  euitom  officers  • 

final. 

1.  The  Act  of  18M  declarlofr  that  tbe  decision  of 
tbe  appropriate  immtfrratioo  or  custom  offloera- 
aiirainst  the  right  of  aliens  to  enter  this  ooontry, 
shall  be  final,  unless  reversed  on  appeal  to  tta#' 
becretarj  of  tbe  Treasury  takes  away  tbe  author- 
ity of  the  courts  to  review  snob  decifion. 

2.  Where  a  question  has  been  constitutSonallr 
committed  by  Confpress  to  named  ofltoeis  of  the- 
executive  department  of  tbe  frovemmeot  for 
final  determination,  tbe  courts  oannot  rev<eia»- 
tbehr  decision. 

[No.  946.] 
Argued  AprU  IS,  19, 1896.    Decided  May  t7^ 

1896. 

APPEAL  from  a  Judgment  of  the  District 
•Court  of  the  United  States  for  tbe  Northern 
District  of  California,  denjing  a  writ  of  babeaa 
corpus,  requiting  one  D.  D.  Stubhe,  and  the 
Collector  of  the  rort  of  San  Francisco  to  pro- 
duce the  body  of  Lem  Moon  Sing,  an  alien, 
who  was  held  for  the  purpose  of  retorning  bin^ 
to  China.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Maxwell  E-rarta  for  appellant 
Mr.  J.  M.  Dickinson,  Aeeietani  AU^f.  Oen,^ 
for  appellees. 

•Mr.  JiUtiee  HarUa  deHvered  tbe  [539  - 
opinion  of  the  court: 

Lim  Lung,  on  behalf  of  the  appellant,  Lem 
Moon  Sing,  presented  to  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California  an  application  in  writing  for  a  writ 
of  habeas  corpus,  directed  to  one  D.  D.  Stubbs, 
and  to  the  collector  of  the  port  of  San  Fran- 
cisco, requiring  them  to  produce  tbe  bodj  of ' 
the  appellant  and  abide  by  such  order  as  the 
court  might  make  in  the  premises. 

The  grounds  set  forth  in  the  application  for 
the  writ  were  substantially  aa  follows: 

The  appellant  was  a  person  of  the  Chinese- 
race,  born  in  China,  and  never  naturalized  in 
the  United  Statea. 

At  and  before  the  passage  of  the  General  Ap- 
propriation Act  of  Congress,  approved  August 
18th,  1894,  he  was  a  Chinese  merchant  having 

Nora.— ^  (o  when  haheae  eorpu»  may  issue,  nnd 
when  not;  and  from  what  courtt,  and  by  what  judget: 
what  may  he  inqviHirtd  into  by  writ  aft  sea  note  to 
United  Sutes  v.  Hamilton*  1:  tfO. 

A»  to  what  quedUmemaybeeoneldertdonhaboaB' 
eorpu*.  see  note  to  J^  parts  OsrU,  S7:  ttSL 

.^ to  tuspentton  0/ lortt  of  fcohsot  eonms.  see  note* 
to  Luther  v.  Borden,  IS:  SSL 
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claims  were  set  up  to  some  portions  of  the 
land,  but  not  pretendiDS  that  any  person 
making  such  claim  had  better  title  than 
Reeder  by  reason  of  "adverse  title  and  posses- 
sion," prayed  that  a  decree  might  be  passed 
•517]  for  a  sale  of  the  *land  for  the  payment 
of  the  unpaid  balance  of  the  purchase  money. 
This  crossbill  was  filed  May  5, 1886,  and  on 
Hay  14,  Clark  filed  an  amended  and  supple- 
mental bill  to  the  effect  that  one  Rockey  was 
•cutting  timber  on  a  part  of  the  land  and  should 
he  restrained ;  and  also  that  actions  of  eject- 
ment should  be  brought  against  persons  in 
possession  of  the  land  claiming  adversely'  to 
Keeder;  and  asking  for  the  appointment  of  a 
veceiver  or  receivers.  Before  this  bill  was 
actually  filed,  the  court  directed  an  injunction 
«ffaiD8t  Reeder  and  appointed  a  receiver  with 
•directions  to  bring  such  suits  as  he  should  be 
advised  to  bring  by  counsel  for  Reeder  or 
dark  against  all  persons  holding  or  claiming 
to  hold  adversely  to  Reeder.    On  July  28, 

1886,  Reeder  filed  his  answer  to  this  supple- 
mental and  amended  bill,  objecting  to  the  ap- 
pointment of  a  receiver  and  moving  for  his 
discharge.  Rockey  also  answered  the  bill  and 
tiled  a  number  of  exhibits  with  his  answer. 
November  18,  1886.  Clark  filed  his  answer  to 
the  cross-bill  of  Reeder,  restating  the  matters 
«et  forth  in  the  original  bill,  and  relying  on 
them  and  the  knowledge  that  the  facts  re- 
Tealed  by  the  Miller  survey  as  to  the  Rutter 
«nd  Etting  title  had  been  known  to  Reeder. 

On  December  4,  1886,  Watts,  who  had  been 
in  the  meantime  made  a  party,  filed  his  answer 
to  the  original  and  amended  and  supplemental 
l>ills  of  Clark,  setting  up  substantially  the 
«ame  matters  and  things  as  those  set  forth  in 
Reeder's  answer  and  cross-bill,  and  also  stating 
4ill  the  facts  and  circumstances  connected  with  ' 
the  making  of  the  agreement  of  February  29, 
1884,  the  furnishing  of  the  certificate  of  opin- 
ion of  Ferguson,  and  the  payment  of  the  $35,- 
OOO  on  March  25,  1884.  V^atts  averred  that 
during  the  negotiations  between  Clark's  agent 
and  himself  leading  up  to  the  making  of  the 
•contract,  the  fact  of  an  interlock  between  the 
Dillon  survey  and  the  Rutter  and  Etting  sur- 
vey was  made  known  by  him  to  Clark's  agent, 
though  not  knowing  the  extent  of  the  inter- 
lock he  did  not  state  it;  and  he  also  said  on 
the  occasion  of  the  payment  of  the  $85,000  on 
March  25,  1884,  the  fact  of  this  interlock  was 
again  the  subject  of  conversation,  and  Clark's 
^18]  agent  s«id  that  *in  view  of  Ferguson's 
opinion  tliis  was  immaterial.    On  February  19, 

1887,  Clark  filed  a  second  amended  and  supple- 
mental bill,  stating,  in  addition  to  the  reitera- 
tion of  the  allegations  of  the  original  bill,  that 
neither  at  the  time  of  the  execution  of  the 
contract  or  its  approval  by  Reeder  did  Clark, 
his  agent,  or  Ferguson,  his  counsel,  know  that 
there  was  any  interlock  between  the  Dillon 
iind  Rutter  and  Eiting  surveys,  nor  was  any 
iniimation  given  thereof  by  Reeder  or  Walts; 
that  it  was  not  until  after  the  signing  and  ap- 
proval of  the  contract  and  after  an  examina- 
tion and  investigation  by  Ferguson  of  the 
claims  of  the  junior  claimants  and  occupants 
and  of  the  pitssession  of  the  land  by  Reeder 
«nd  by  Ward  and  Lawson,  his  predecessors  in 
ihe  owner^liip  thereof,  that  anything  was  said 
tyy  Watts  about  the  Rutter  and  Etting  patent 
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or  its  interference  with  the  JJIllou  survey,  and 
that  when  he  did  speak  of  it  he  spoke  of  it  as 
a  small  and  unimportant  interference  which 
would  not  seriously  affect  the  land  sold  to 
Clark;  that  though  Ferguson  had  for  many 
years  been  acquainted  with  the  Dillon  survey 
and  had  always  regarded  it  as  good  and  valid 
and  the  title  unquestionable,  and  had  long 
known  of  the  Rutter  and  Etting  survey,  and 
the  sale  thereof  as  forfeited  for  delinquent 
taxes  by  proceedings  for  the  purpose,  yet  that 
he  had  never  heard  that  the  Uutier  and  Etting 
survey  covered  any  portion  of  the  Dillon  sur-, 
vey,  and  the  fact  only  came  to  his  knowledge 
after  the  approval  of  the  agreement  of  Febru- 
ary 29,  1884,  and  after  the  examination  and 
investigation  aforesaid  he,  as  far  as  was  pos- 
sible, looked  into  the  matter  and  was  satisfied 
that  if  there  were  any  interference  it  was  so 
small  and  unimportant  as  not  seriously  to  im- 
pair the  value  of  the  Dillon  survey  «ven  if  it 
should  prove  a  better  title,  and  that  in  this 
belief  he  gave  the  information  and  opinion  in 
regard  to  it,  to  be  found  in  his  certificate:  that 
before  the  agreement  was  reduce(^  to  writing 
the  whole  matter  was  fully  discussed,  and  it 
was  the  distinct  understanding  of  Bell  and 
Ferguson  and  of  Watts,  as  they  understood 
him,  that  the  Dillon  patent  was  the  oldest 
patent  covering  all  embraced  within  it,  and 
that  there  would  not  be  any  adverse  claim  set  up 
to  any  of  the  land  except  some  junior  grantee 
of  some  parts  of  the  land,  *which  hold-  {519 
ings  would  not  exceed  5000  acres,  and  prob- 
ably not  be  more  than  2500,  the  quantity  when 
ascertained  to  be  deducted  from  the  50,006 
acres,  and  it  was  to  ascertain  the  number  of 
acres  so  held  that  the  survey  mentioned  in  the 
agreement  was  provided  for.    This  bill  pro- 
pounded certain  interrogatories  to  Reeder  and 
to  Watts,  as  to  their  knowledge  of  the  inter- 
ference and  its  extent,  and  called  for  answers 
under  oath.    It  was  further  averred  that  when 
the  original  bill  was  filed  it  was  with  the  be- 
lief by  Clark  that  Watts  and  Reeder  were 
altogether  ignorant  when  the  contract  was  ex- 
ecuted that  the  Rutter  and  Eiting  survey  inter- 
fered with  the  Dillon  survey,  and  therefore  he 
had  alleged  that  there  was  a  mutual  mistake, 
but  that  if  the  existence  of  the  Rutter  and 
Etting  survey  and  its  interference  with  the 
Dillon  survey  had  in  any  way  come  to  the 
knowledge  of  Watts  and  Reeder,  or  if  they 
suspected  such  interference,  their  failure  to 
make  known  the  interference  before  the  con- 
tract was  executed  was  a  fraud  on  Clark, 
whether  so  intended  or  not,  and  made  the  con- 
tract null  and  void,  and  entitled  Clark  to  a 
recission  thereof  and  the  repayment  of  the 
$35,000. 

On  March  18. 1887,  Reeder  filed  his  separate 
answer  under  oath  to  this  second  supplemental 
and  amended  bill,  and  on  March  19,  1887, 
Watts  also  filed  his  separate  answer  thereto 
likewise  under  oath.  'The  answer  of  Reeder 
was  that  the  whole  question  of  title  to  the  Dil- 
lon survey  was  to  be  passed  on  by  Ferguson, 
and  was  so  passed  on  by  him;  that  whether 
Clark,  his  agent,  or  attorney  did  or  did  not 
know  at  the  time  of  the  execution  of  the 
agreement  or  its  approval  by  Reeder  of  any 
interference  by  the  Rutter  and  Etting  survey 
was  altogether  immaterial,  as  the  agreement 
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^1,  668,  659  r85: 1146. 1147.  11401.  arose  nn- 
•der  the  Act  of  March  8d,  1891,  excluding  from 
admissioD  into  the  United  States,  in  accordance 
with  acts  then  io  force  regulating  immigration. 
<other  than  those  concerning  Chinese  laborers) 
all  idiots,  insane  persons,  paupers  or  persons 
4ike1y  to  become  a  public  charge,  ptrsons  suf- 
fering from  a  loatlisome  or  a  dangerous  con- 
lagiuus  disease;  persons  who  had  been  con- 
victed of  a  felony  or  other  infamous  crime  or 
cnisdemeanor  involving  mora)  turpitude,  etc 
That  Act  made  provision  for  the  appointment, 
by  the  President,  by  and  with  the  advice  of 
the  Senate,  of  a  superintendent  of  immigra- 
tion, who  should  be  an  officer  of  the  Treasury, 
«nd  to  whom  was  committed,  under  the  con- 
trol and  supervision  of  the  Secretary  of  the 
Treasury,  the  execution  of  the  Act.  It  was 
further  declared  by  that  Act  that  "  all  decis- 
ions made  by  the  inspection  officers  or  their 
assistants  touching  the  right  of  any  alien  to 
land,  when  adverse  to  such  right,  shall  be 
43na1,  unless  appeal  be  taken  to  the  superin- 
tendent of  immigration,  whose  action  shall  be 
fiubject  to  review  by  the  Secretary  of  the 
Treasury.**    26  Stat,  at  L.  1084,  chap.  551. 

Nishimura  £kiu,  a  female  tjbject  of  the 
Emperor  of  Japan,  was  denied  the  right  to 
land  in  the  United  States,  and  was  held  in  cus- 
tody to  be  sent  back  to  her  country,  as  the 
statute  required  in  such  cases.  She  sued  out 
a  writ  of  habeas  corpus.  The  circuit  court  of 
the  United  States  confirmed  the  action  of  the 
inspection  officer  and  remanded  the  petitioner 
to  his  custody. 

^43]  *This  court,  observing  that,  according 
to  the  accepted  maxims  of  international  law, 
•every  sovereign  nation  has  the  power,  inherent 
in  sovereignty,  and  essential  to  self-preserva- 
tion, to  forbid  the  entrance  of  foreigners  within 
its  dominions,  or  to  admit  them  only  in  such 
•cases  and  upon  such  conditions  as  it  may  see 
at  to  prescribe,  said:  "In  the  United  States 
this  power  is  vested  in  the  national  government 
to  which  the  Constitution  has  committed  the 
•entire  control  of  international  relations,  in 
pt-ace  as  well  as  in  war.  It  belongs  to  the  po- 
Titical  department  of  the  government,  and  may 
be  exercised  either  through  treaties  made  by 
the  President  and  Senate,  or  through  statutes 
enacted  by  Congress,  upon  whom  the  Consti- 
tution has  conferred  power  to  regulate  com- 
merce with  foreign  nations,  including  the  en- 
trance of  ships,  the  importation  of  goods,  and 
the  bringing  of  persons  into  the  ports  of  the 
United  Slates;  to  establish  a  uniform  rule  of 
oaturaiization;  to  declare  war.  and  to  provide; 
and  maintain  armies  and  navies;  and  to  make 
all  laws  which  may  be  necessary  and  proper 
for  carrying  into  effect  these  powers  and  all 
other  powers  vested  by  the  constitution  in  the 
government  of  the  United  States  or  in  any  de 
partment  or  officer  thereof."  "The  supervis- 
ion of  the  admission  of  aliens  into  the  United 
States  may  be  entrusted  by  Congress  either  to 
the  Department  of  State,  having  the  general 
management  of  foreign  relations,  or  to  the 
Department  of  the  Treasury,  charged  with  the 
•enforcement  of  the  laws  regulating  foreign 
commerce;  and  Congress  has  often  passed  acts 
forbidding  the  immi^^ration  of  particular 
classes  of  foreigners,  and  has  committed  the 
execution  of  these  acts  to  the  Secretary  of  the 
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Treasury,  to  collectors  of  customs,  and  to  in- 
spectors  acting  under  their  authority."  Again, 
"An  alien  immigrant  prevented  from  Unding 
by  any  such  officer  claiming  authority  to  do 
so  under  an  Act  of  Congress,  and  thereby  re- 
strained of  his  liberty,  is  doubtless  entitled  to 
a  writ  of  habeas  corpus  to  ascertain  whether 
the  restraint  is  lawful.**  It  was  farther  said 
that  Congress  could,  if  it  saw  fit.  as  in  the  stat- 
utes in  question  in  United  Sta(e$  v.  Jung  Ah 
Lung,  m  U.  S.  621  [31:  591].  authorize  the 
courts  to  investigate  and  ascertain  the  fa<^ts  on 
which  the  right  to  land  ^depends.  "But. [5 4  4 
on  the  other  hand."  the  court  proceeded.  "  the 
final  determination  of  those  facts  may  be  en> 
trusted  by  Congress  to  executive  officers;  and 
in  such  a  case,  as  in  all  others,  in  which  a 
statute  gives  a  discretionary  power  to  an  officer, 
to  be  exercised  by  him  upon  his  own  opinion 
of  certain  facts,  he  is  made  the  sole  and  exclu- 
sive Judge  of  the  existence  of  those  facts,  and 
no  other  tribunal,  unless  expressly  authorized 
by  law  to  do  so,  is  at  liberty  to  re-examine  or 
controvert  the  sufficiency  of  the  evidence  on 
which  he  acted"— citing  Martin  ▼.  MoU,  25  U. 
S.  12  Wheat.  19.  81  [6:  537.  5411;  PlaladdpMa 
dtT.R.  Co,  ▼.  SUmpion,  89  U.  8.  14  Pet.  448, 
458  [10:  585.  540];  BeMon  ▼.  MeMahan,  127  U. 
S.  457  [82:  284];  Oteizav  (Jortet  v.  Jacobus,  136 
U.  S.  830  [84: 464].  The  Judgment  was  that 
the  Act  of  1891  was  constitutional;  that  the 
inspector  of  immigration  was  duly  appointed; 
that  his  decision  was  within  the  authority  con- 
ferred upon  him  by  that  Act;  and  as  no  appeal 
was  taken  to  the  superintendent  of  immigra- 
tion, that  decision  against  the  petitioner's  nghl 
to  land  in  the  United  States  was  final  and  con- 
clusive. 

These  questions  were  again  elaborately  ex- 
amined in  Fong  Tue  Ting  v.  United  State;  149 
U.  S.  698,  718,  714  [87:  905,  918],  which  arose 
under  the  Act  of  May  5th,  1892,  chap.  60.  pro- 
hibiting the  coming  of  Chinese  persons  into 
the  United  States.  Those  were  cases  of  Chinese 
laborers  arrested  and  held  by  the  marshal  of 
the  United  States  under  that  Act,  the  sixth 
section  of  which  made  it  the  dutr  of  all  Chi- 
nese laborers,  within  the  limits  of  the  United 
States  at  the  time  of  the  passage  of  the  Act. 
and  who  were  entitled  to  renoain  in  the  United 
States,  to  apply  to  the  collector  of  internal 
revenue  of  their  respective  districts,  within  one 
year  after  that  time,  for  a  certificate  of  resi- 
dence; and  anv  Chinese  laborer,  within  the 
limits  of  the  United  States,  who  should  neg- 
lect, fail,  or  refuse  to  comply  with  the  provis- 
ions of  that  Act,  or  who,  after  one  year  from 
its  passage,  should  be  found  within  the  Juris- 
diction of  the  United  States  without  such  cer- 
tificate of  residence,  should  be  deemed  and 
adjudged  to  be  unlawfully  within  the  United 
States,  and  subject  to  be  arrested  by  any 
*  United  States  customs  official,  collectoi'[545 
of  internal  revenue  or  his  deputies.  United  biates 
marshal  or  his  deputies,  and  taken  before  a 
United  States  judge,  whose  duty  it  was  to  or- 
der his  dei>ortHtion  from  the  United  States, 
unless  he  established  clearly,  to  the  satisfaction 
of  the  Judge,  that  by  reason  of  accident,  sick- 
ness, or  other  unavoidable  cause  he  had  been 
unable  to  secure  his  certificate,  and  to  the  sat- 
isfaction of  the  court,  and  by  at  least  one  cred- 
ible white  witness,  that  he  was  a  resident  of 
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Mr.  Chief  c7t/«/ic6  Fuller  delivered  the  opin- 
ion of  tbe  court:  . 

Tbe  theory  of  the  original  bill  was  that  the 
complainant  was  entitled  to  a  rescission  of  the 
contract  of  February  29.  1884,  on  tbe  ground 
of  a  mutual  mistake  of  himself  and  Reederin 
regard  to  the  alleged  fact  that  the  larger  part 
of  the  land  embraced  in  the  Dillon  survey  was 
covered  by  the  Rutter  and  Elling  survey;  but 
any  such  mistake  was  denied  by  the  defendant, 
and  was  not  sustained  by  the  evidence;  and 
b^  his  amendment  to  his  second  supplemental 
bill  complainant  in  effect  abandoned  the 
ground  of  mutual  mistake  and  asked  for  the 
rescission  of  the  contract  on  the  ground  of 
fraud  only.  The  charge  of  fraud  is  that  before 
and  at  the  time  of  making  and  executing  the 
aerecment,  Rccderand  Watts  knew  of  tlieexist- 
623]  enceof  the  Rutter  and  Biting  survey. *of 
'its  location  with  reference  to  the  Dillon  sur- 
Tey,  of  the  interlock  between  the  surveys  and 
Tery  nearly  the  extent  of  such  interlock,  and 
that  the  Rutter  and  Etting  survey  was  the 
older  of  the  two:  that  they,  and  each  of  them, 
intentionally  and  with  intent  to  defraud  Clark 
withheld  and  concealed  from  him  and  from 
his  agent  and  from  his  attorney  knowledge  or 
information  of  these  matters,  and  thereby 
fraudulently  induced  the  agent  and  attorney 
to  make  and  execute  the  agreement  on  behalf 
of  Clark;  that  Watts  on  his  own  behalf  and  as 
the  agent  of  Reeder,  with  intent  to  defraud 
Clark,  falsely  represented  to  Clark*8  agent  and 
attorney  at  the  time  of  the  making  of  the 
agreement  that  there  was  no  older  title  than 
the  Dillon  patent  to  any  part  of  the  land 
embraced  therein,  and  that  the  only  claims 
that  could  or  would  be  set  up  adversely  to 
Reeder *s  title  would  be  grants  for  parts  of 
tlie  lands  junior  to  the  Dillon  patent;  and  that 
the  agent  and  attorney,  believing  the  state- 
ments to  be  true,  entered  into  and  executed 
the  contract  on  behalf  of  Clark,  which  they 
would  not  have  done  except  for  the  statements 
and  their  belief  in  their  truth;  and  that  the 
agreement  was  procured  to  be  made  and  exe- 
cuted by  and  through  the  alleged  fraudulent 
concealments  and  false  representations,  but 
for  which  the  contract  would  not  have  been 
made. 

In  entering  into  the  contract,  Watts  assumed 
to  act  not  only  for  himself  but  for  Reeder, 
and  we  accept  the  ruling  of  the  circuit  court 
that  in  approving  the  contract  Reeder  assented 
to  Watt's  agency,  and  in  taking  the  benefit  of 
the  contract  would  be  bound  by  any  conduct 
on  his  agent's  part  which  might  entitle  Clark 
to  a  rescission. 

In  Farrar  t.  OhurchiU,  186  U.  8.  609,  615 
[34:  246,  249],  we  said:  ''The  general  prin- 
ciples applicable  to  cases  of  fraudulent  repre- 
sentations are  well  settled.  Fraud  is  never 
presumed;  and  where  it  is  alleged  the  facts 
sustaining  it  must  be  clearly  made  out  The 
representation  must  be  in  regard  to  a  material 
fact,  must  be  false  and  must  be  acted  upon  by 
the  other  party  in  ignorance  of  Its  falsity  and 
with  a  reasonable  belief  that  it  was  true.  It 
must  be  the  very  ground  on  which  the  transac- 
tion took  place,  although  it  is  not  necessary 
524]  that  it  should  have  been  tbe  *sole  cause 
if  it  were  proximate.  Immediate  and  material. 

If  the  purchaser  investigates  for  himself  and 
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nothing  is  done  to  prevent  bis  investigation, 
from  being  as  full  as  he  chooses,  he  cannot 
say  that  he  relied  on  the  vendor's  representa- 
tion." And  in  FarivnoorVi  v.  Duffner,  1^  U. 
S.  43,  47  [35:  931.  938]:  "This  is  a  suit  for 
the  rescission  of  a  contract  of  purchase,  and  ta 
recover  the  moneys  paid  thereon,  on  the 
ground  that  it  was  induced  by  the  false  and 
fraudulent  representations  of  the  vendors.  In 
respect  to  such  an  action  it  has  been  laid  down 
by  many  authorities  that,  where  the  means  of 
knowledge  respecting  the  matters  falsely  rep- 
resented are  equally  open  to  purchaser  and 
vendor,  the  former  is  charged  with  knowledge 
of  all  that  by  the  use  of  such  means  he  could 
have  ascertained.  .  .  .  But  if  the  neglect  to 
make  reasonable  examination  would  preclude 
a  partv  from  rescinding  a  contract  on  the 
ground  of  false  and  fraudulent  representa- 
tions, a  fortiori  is  he  precluded  when  it  ap- 
pears that  he  did  make  such  examination,  and 
relied  on  the  evidences  furnished  by  such  ex- 
amination, and  not  upon  the  representations." 
In  the  latter  case,  the  syllabus  of  Ludington^ 
V.  Eenick,  7  W.  Va.  273,  was  quoted  as  fol- 
lows: *'A  party  seeking  the  rescission  of  a 
contract,  on  the  ground  of  misrepresentations> 
must  establisii  the  same  by  clear  and  irrefrag- 
able evidence;  and  if  it  appears  that  he  has  re- 
sorted to  the  proper  means  of  verification,  so- 
as  to  show  that  he  in  fact  relied  upon  his  own 
inquiries,  or  if  the  means  of  investigation  and 
verification  were  at  hand,  and  his  attention 
drawn  to  them,  relief  will  be  denied." 

The  contract  was  that  Reeder  agreed  to  sell 
and  convev  with  covenants  of  special  warranty 
a  tract  of  land  containing  50,096  acres,  more 
or  less,  which  tract  was  granted  by  Virginia 
to  Edward  Dillon  by  patent  dated  April  16, 
1796,  and  claimed  and  owned  by  Reeder  by 
regular  chain  of  title,  the  first  being  a  tax 
deed  to  Ward  and  Lawson,  dated  December 
22,  1857;  the  sale  to  be  a  sale  by  the  acre  and 
not  in  gross;  that  the  amount  of  the  purchase 
money  was  to  be  $1.70  per  acre;  that  from  the 
number  of  acres  within  the  boundaries  of  tbe 
grant  as  it  had  been  surveyed  by  Sarver,  with 
which  survey  Clark  was  satisfied,  should  be  de- 
ducted such  number  of  *acres  as  should  [525- 
be  ascertained  by  actual  survey  to  be  held  by 
persons  by  better  title  than  that  of  Reeder,  bv 
reason  of  adverse  title  and  possession;  and  it 
was  further  provided  that  the  contract  of  sale 
should  be  void  unless  James  H.  Ferguson 
should  within  thirtv  days  from  the  date  of 
the  agreement  "certify  the  title  of  said  Reeder 
to  said  land  to  be  good  and  valid."  and  if 
within  the  thirty  days  Ferguson  should  certify 
that  the  title  was  good  and  valid,  then  $35,000 
of  the  purchase  money  was  to  be  paid  and  the 
remainder  as  soon  thereafter  as  the  surveva 
needed  to  ascertain  what  lands  within  the 
boundaries  were  held  by  a  better  title  than 
that  of  Reeder,  by  reason  of  adverse  title  and 
possession,  were  made.  Tbe  question  sub- 
mitted to  Ferguson  and  to  be  determined  by 
him  was  whether  Reeder  had  a  eood  and  valid 
title  to  all  of  the  land  which  by  the  patent 
had  been  granted  to  Dillon,  except  those  parts 
which  should  afterwards  be  found  to  be  in  the 
actual  possession  of  persons  who  denied 
Reeder's  title,  so  that  Ferguson  was  to  examine 
into  the  validity  of  the  title  and  his  certificate 
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i(48]  ^yoluntarily  gone  from  the  country,  and 
is  beyond  ftsjurisdicilon,  being  an  alien,  he  can- 
not re-enter  the  United  States  in  violation  of  the 
will  of  the  government  as  expressed  in  enact- 
ments of  the  law  making  power.  He  cannot, 
by  reason  merely  of  his  domicil  in  the  United 
States  for  purposes  of  business,  demand  that 
his  claim  to  re  enter  this  country  by  virtue  of 
some  statute  or  treaty,  shall  be  determined 
ultimately,  if  not  in  the  first  instance,  by  the 
courts  of  the  United  States,  rather  than  exclu- 
sively and  finally,  in  every  instance,  by  execu- 
tive officers  charged  by  an  Act  of  Congress 
wiUi  the  duty  of  executing  the  will  of  the  po- 
litical department  of  the  government  in  respect 
of  a  matter  wholly  political  in  its  character. 
He  left  the  country  subject  to  the  exercise  by 
Congress  of  every  power  it  possessed  under 
the  Constitution. 

It  is  supposed  that  the  claim  of  the  appel- 
lant is  sustained  by  Tmu  Ow  Beta  v.  Tfnited 
States,  144  U.  8.  47  [86:  840].  But  that  is  a 
mistake.  That  case  arose  under  the  sixth  sec- 
tion of  the  Act  of  May  6th,  1882,  22  Stat,  at 
L.  58,  chap.  126,  as  amended  by  the  Act  of 
July  5th,  1884. 28  Stat,  at  L.  115.  chap.  220.  It 
presented  the  question  whether  that  section 
applied  to  Chinese  roerrhants.  alrendy  domi- 
ciled in  the  United  States,  who,  having  left 
the  country  for  temporary  purposes,  animo 
revertendi^  sought  to  re-enter  it  and  resume 
their  business.  The  question  was  rained  by 
writ  of  habeas  corpus  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
California,  which  adjudged  that  Lau  O^  Bew 
was  not  entitled  to  enter  the  United  Slates. 
This  court,  upon  certiorari  to  the  United  Slates 
Court  of  Appeals  for  the  Ninth  Circuit,  re- 
versed the  Judgment  below,  and  held  that  the 
statutes  there  in  question  did  not  apply  to  Lau 
Ow  Bew,  and  that  he  had  the  right  to  return 
to  the  United  States.  Now  the  difference  be- 
tween that  case  and  the  present  one  is  that,  by 
the  statutes  in  force  when  the  former  was  de- 
cided, the  action  of  executive  officers  charged 
with  the  duty  of  enforcing  the  Chinese  Exclu- 
sion Act  of  1882,  as  amended  in  1884.  could 
be  reached  and  controlled  by  the  courts  when 
necessary  for  the  protection  of  rights  given  or 
secured  by  some  statute  or  treaty  relating  to 
Chinese.  But,  by  the  Act  of  1804,  the  decision 
549]  of  the  appropriate  immigration  or*cus- 
tom  officers  excluding  an  alien  "  from  admis- 
sion into  the  United  States  under  any  law  or 
treaty,"  is  made  final  in  every  case,  unless,  on 
app^  to  the  Secretary  of  the  Treasury,  it  be 
reversed. 

Nor  is  the  claim  of  appellant  supported  by 
Be  Panzara,  51  Fed.  Rep.  275.  That  case 
was  decided  In  1802.  and,  therefore.  <Hd  not 
involve  the  Act  of  1804.  So,  also,  was  the  case 
of  Qm  Fook  Sing  v.  United  SUiten,  7  U.  S. 
App.  27,  40  Fed.  Rep.  146.  decided  by  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

The  remedy  of  the  appellant  was  by  appeal 
to  the  Secretary  of  the  Treasury  from  the  de- 
cision of  his  subordinate,  and  not  to  the  courts. 
If  the  Act  of  1804  had  done  nothing  more 
than  appropriate  money  to  en  force  the  Chinese 
Exclusion  Act,  the  courts  would  have  been 
authorized  to  protect  any  right  the  appellant 
had  to  enter  tne  country,  if  he  was  of  the 
class  entitled  to  admission  under  existing  laws 
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or  treaties,  and  was  improperly  excluded. 
But  when  Congress  went  further,  and  declared 
that  in  every  case  of  an  alien  excluded  bj 
the  decision  of  the  appropriate  immigration 
or  customs  officers  '*from  admission  into 
the  United  States  under  ^»ny  law  or  treaty,'" 
such  decision  should  be  final,  unless  re- 
versed by  the  Secretary  of  the  Treasury, 
the  authority  of  the  courts  to  review  the 
decision  of  the  executive  officers  was  takeo 
away .  United  States  v.  Rogen,  65  Fed.  Rep. 
787.  If  the  Act  of  1804,  thus  construed,  take» 
away  from  the  alien  appellant  any  right  giveo 
by  previous  laws  or  treaties  to  re-enter  the 
country,  the  authority  of  Congress  to  do  eveo 
that  cannot  be  questioned,  although  it  is  the 
duty  of  the  courts  not  to  construe  an  Act  of 
Congress  as  modifying  or  annulling  a  treaty 
made  with  another  nation,  unless  its  worda 
clearly  and  ptaloly  point  to  such  a  construc- 
tion. Chew  Beong  v.  United  States^  112  U.  8. 
580,  660  [28:  771.  7781;  Edye  v.  Robertson,  113 
U.  S.  580.  600  [28;  708,  804];  Whitney  ▼. 
RoberUon,  124  U.  S.  100,  105  [81:  886.  888]; 
Chae  Chan  Ping  v.  United  States  <  '•  Chinese 
Exclusion  Case/')  180  U.  S.  581.  600  [32: 1068. 
lOlli],  There  is  no  room  in  the  language  of* 
the  Act  of  1804  to  doubt  that  Congress  in- 
tended that  it  should  be  interpreted  as  we  have 
done  in  this  case. 

To  avoid  mlHapprehensIon,  it  is  proper  to  say 
that  the  court  docs  not  now  express  any  opinion 
upon  the  question  whether.  *under  the  [5I^O 
facts  stat^  in  the  application  for  the  writ  of 
haboAs  corpus,  Lem  Moon  Sing  was  entitled, 
of  rieht,  under  some  law  or  treaty,  to  re  enter 
the  Unilcd  States.  We  mean  cnly  to  decide 
that  that  question  has  been  couHtitutionally 
committed  by  Congress  to  named  officers  of 
the  executive  department  of  the  government 
for  final  determination.     * 

The  judgment  of  tJte  court  below  denying  the 
application  for  the  writ  of  habeas  eorpue  is 
affirmed. 

Mr,  Justice  Brewer  dissented. 


BABE  BEARD,  Piff.  in  Err.. 

UNITED  STATES. 
(See  &  a  Beporter^  ed.  650-664.) 

Eight   to  resist  vioUnce^-st^ defense  on  on^9 

own  premises, 

L  A  man  has  a  riirht,  on  his  own  premises,  near  hla 
own  dwelling,  to  gx>  to  tbo  aid  of  his  wif^  who  la 
in  dispute  wltb  others  as  to  a  oow  wbiob  be  oUims, 
whlob  one  of  them  has  threatened  to  take  awaj 
from  the  premises  or  kUl  btm,  and  while  they  ar» 
attemptinir  to  drlre  the  oow  off. 

2.  A  person  assailed  on  bis  own  premises,  outsid* 
of  his  dwelllnfir  bouse.  Is  not  obliged  to  retreat* 
nor  to  consider  Whether  be  can  retreat,  but  may 
stand  bis  ground  and  meet  any  unprovoked  aw 
tack  made  upon  btm  by  a  person  armed  with  a 
deadly  weapon,  in  such  a  way  and  with  such  foroa 
as  be  honestly  t>clievee  and  baff  grounds  to  bell«va 
are  necessary  to  save  his  own  life  or  protect  him- 
self from  great  bodUy  Injury,  and  If  he  so  kUla 

Nora.— ^t  (n  threats  by  deceaMd  in  casu  of  h^mi- 
eide;  when  admissible  in  evidenc««  see  note  to  Wig> 
gins  V.  Utah,  23: 91L 
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-siected  with  this  business  knew  the  full  extent 
•of  this  interlock."  It  is  not  pretended  that 
Reeder  made  any  representation  to  Clark  or 
liis  agent  or  attorney,  and  his  testimony  shows 
that  in  the  course  of  the  survey  of  1873  by 
Sarrer,  the  survey  which  by  the  agreement 
was  declared  to  be  taken  as  ascertaining  satis- 
factorily the  boundaries  of  the  land»  Sarver 
discovered  that  there  was  some  interference 
between  the  two  surveys,  and  pointed  out  the 
place  where  the  south  line  of  the  Rutter  and 
Eiting  survey  crossed  the  western  line  of  the 
Dillon  survey;  and  Reeder  testified  that  '*ex- 
.^kcily  how  much  land  was  embraced  in  the  in- 
terlock was  not  known,  and  I  did  not  consider 
it  important  to  know,  as  I  was  advised,  by  my 
•counsel,  and  had  other  good  authority  for  be- 
lieving, that  the  Dillon  title  would  unques- 
tionably hold  as  against  the  Rutter  and  Etting, 
«Dd  consequently  as  against  titles  derived  from 
the  Rutter  and  JStiing."  And  he  said  in  his 
answer  to  the  interrogatories  of  the  second 
-supplementary  bill:  **1  did  not  then  nor  do  I 
now  know  to  what  extent  the  Rutter  and  Et- 
ting survey  laps  on  the  Dillon,  nor  do  I  think 
that  any  one  else  knows,  because  from  the 
"facts  which  have  come  to  my  knowledge  I  do 
-not  think  that  any  more  than  the  first  line  of 
-the  Rutter  and  Etting  survey  was  ever  run  by 
-the  surveyor  originally."  There  appears  in 
the  record  a  letter  from  Watts  to  Reeder  under 
-date  of  November  8, 1873.  in  reply  to  one  from 
-^29]  Reeder 'enclosing  him  a  sketch  from  the 
^Sarver  survey,  which  sketch  showed  that  the 
larger  part  of  the  Dillon  tract  was  included  in 
the  Rutter  and  Etting  grant  (also  called  the 
Duval,  Duval  having  made  the  original  entry) 
in  which  Watts  not  only  gave  his  own  reasons 
-for  believing  that  the  sketch  did  not  truly  rep- 
resent the  relations  of  the  two  tracts,  and  that 
in  his  Judgment  it  would  be  impossible  for  the 
Duvnl  to  lap  on  the  Dillon  survey,  but  advised 
:ilr.  Reeder  thHt  he  had  showed  Judge  Ward 
the  sketch  and  plats  Reeder  bad  sent,  and 
Judge  Ward  told  him  the  Dillon  survey  was 
perftct,  the  best  in  West  Virginia;  and  that 
the  Duval  had  never  been  run;  and  Watts 
«ddcd  that  he  was  satisfied  that  this  was  true, 
and  that  the  Duval  was  onlv  gotten  up  for  a 
specification.  We  think  It  does  not  aamit  of 
reasonable  doubt  that  Mr.  Reeder  believed 
that  there  was  nothing  in  the  Rutter  and  Etting 
^rant  which  impaired  his  title  to  the  Dillon 
frant,  alth<iugb,  nevertheless,  he  sent,  with  all 
Sis  title  papers,  the  copies  of  the  surveys  of 
lx>th  tracts  to  Watts  at  the  time  a  sale  of  the 
land  was  contemplated  "for  examination,  and 
in  order  that  it  should  be  a  full  and  thorough 
•examination." 

And  not^^iih<«tanding  a  serious  conflict  of 
evidence,  wenr'^  not  persuaded  that  the  specific 
statements  of  Wutis  in  his  answers,  and  his 
testimony,  as  to  his  knowledge  of  the  extent 
•of  the  intiTlock,  and  as  to  what  he  communi 
<:ated  to  Ferguson  and  Brll,  in  denial  of  any 
fraudulent  concealment  or  fraudulent  repre 
mentation,  can  properly  be  treated  as  over- 
•come,  the  documentary  and  undisputed  evi- 
•denoe  being  considered,  and  due  regard  beini; 
had  to  the  infirmities  of  human  memory.  It 
was  known  at  the  time  the  certificate  was 
^ven  that  the  Rutter  and  Etting  patent  was 
older  than  the  Dillon  patent,  and  that  there 
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was  an  interlock,  but  the  parties  had  apreed  to 
take  the  exterior  boundaries  of  the  Dillon  sur- 
vey as  made  by  Sarver,  and  Clark  was  given 
the  right  by  a  survey  at  his  own  expense  to 
ascertain  what  lands  within  tliose  boundaries 
were  held  by  a  better  title  than  Reeder's,  by 
reason  of  adverse  title  and  possession.  And 
if  the  Rutter  and  Etting  survey  had  been  for- 
feited long  prior  to  1837,  and  the  title  to  the 
Dillon  survey  had  become  good  and  valid  so  far 
as  the  Rutter  and  *Eiting  survey  was  [530 
concerned, or  this  was  believed  to  be  so  by  all 
parties,  it  is  not  extraordinary  when  after- 
wards the  extent  of  the  interlock  was  raised 
as  an  objection  to  complying  with  the  con- 
tract, that  there  might  be  a  want  of  precision 
of  recollection  as  to  exactly  what  did  pass  in 
reference  to  that  particular  matter.  It  ts  re- 
markable that  nowhere  in  the  pleadings  or  in 
the  testimony  is  it  alleged  or  suggested  that 
the  Rutter  and  Etting  title  is  n^ood  and  valid 
as  against  Reeder  under  the  Dillon  title.  The 
result  of  the  report  of  the  special  master  was 
that  the  only  portion  of  the  whole  of  the  Dillon 
survey  now  in  the  possession  of  persons  claim- 
ing title  adverse  to  Reeder  was  7397.75  acres, 
out  of  a  total  of  54.907.5  acres,  and  7397.75 
was  by  the  final  decree  adjudged  to  be  the 
number  of  acres  actually  held  by  better  title 
than  that  of  Reeder  by  reason  of  adverse  title 
and  possession,  and  for  this  Clark  was  not  re- 
quired to  pay;  and  in  relation  to  this  matter 
we  cannot  do  better  than  to  quote  from  the 
opinion  of  the  circuit  court,  as  follows:  •*The 
utmost  shown  is  that  most  of  the  Dillon  survey 
is  within  the  lines  of  the  Rutter  and  Etting 
survey;  but,  as  already  said,  this  might  be 
true,  and  yet  Reeder's  right  be  the  better  in 
law.  Can  it  be  a  sufiieient  ground  to  set  aside 
the  contract  for  the^pUintiff  to  show  that  a 
large  part  of  the  land^i  in  question  are  within 
the  lines  of  a  patent  older  than  the  one  under 
which  Reeder  claims  and  that  they  are  claimed 
adversely  to  Reeder,  espei'ially  when  Reeder 
onlv  agreed  to  convey  with  special  warranty, 
ana  when  the  plaintiff  aereed  to  pay  for  all 
the  lands  covered  by  the  8  irver  survey,  except 
such  as  were  shown  by  a  survey,  had  at  his 
expense,  to  be  held  *by  adverse  title  and  pos- 
session,' constituting  a  belter  title  than  Reed- 
er's?   I  think  not." 

We  arc  of  opinion  that  the  circuit  court  was 
right  in  concluding  that  rornpluinant  was  not 
entitled  to  a  rescission  of  the  contract. 

By  the  interlocutory  decree  the  court  di- 
rected the  ascertainment  of  the  number  of 
acres  of  land  within  the  exterior  boundaries 
of  the  Dillon  grant  ns  run  by  Sarver  to  which 
there  was  shown  to  i)e  a  better  title  than  Reed- 
er's, "by  reason  of  adverse  litleand  possession." 
and  this  included  any  who  were  *m  [531 
adverse  possession  chiiming  title  under  the 
Rut ter-Et ting  pjitent.  ami  who  by  reason  of 
such  adverse  title  and  po<<ae8sion  had  a  better 
title  than  Reeder;  and,  th  s  having  been  done, 
the  fin»i1  decree  on  the  cross-bill  adjudged  and 
decreed  the  amount  to  l>e  paid  to  Reeder  by 
(lurk,  and  ctn  failure  of  Clark  so  to  do,  the 
sale  of  the  land.  We  see  no  reason  to  question 
the  correctness  of  that  course.  The  circuit 
court  held,  and  we  have  arrived  at  the  same 
conclusion,  that  Clark  was  not  entitled  to  res- 
cind the  contract  on  the  ground  of  fraud;  and 
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this  Involved  boldfog  that  Clark  was  bound 
by  the  contract  according  to  its  terms,  and 
consequently  to  pav  for  the  number  of  acres 
embraced  within  the  exterior  bounds  of  the 
Dillon  grant,  as  surveyed  by  Sarver,  less  the 
number  of  acres  within  those  boundaries  held 
by  a  better  title  than  that  of  Reeder  by  reason 
of  adverse  title  and  possession.  This  being  so, 
and  the  number  of  acres  having  been  ascer- 
tained in  accordance  with  that  contract,  Reeder 
was  entitled  to  a  decree  for  a  sale  of  the  land 
for  the  sum  due  him  as  the  balance  of  the 
purchase  money. 

A  court  of  equity  may  sometimes  refuse  to 
decree  8X)ecific  performance  in  favor  of  one 
party  when  it  would  also  refuse  to  rescind  in 
favor  of  the  other.  But  this  is  not  a  case  to 
which  that  principle  is  applicable.  Nor  is  it 
a  case  in  which  a  vendor  asks  the  couf  t  to 
compel  a  purchaser  to  accept  a  doubtful  title. 
It  is  a  case  where  the  decree  gives  to  the  pur- 
chaser what  he  purchased,  in  accordance  with 
the  terms  of  his  contract,  and  the  vendor  is 
entitled  to  have  the  property  devoted  to  the 
payment  of  the  purchase  price  if  the  purchaser 
declines  to  pay. 

Decree  affirmed. 

Mr.  Justice  Gray  was  not  present  at  the 
argument  and  took  no  part  in  the  decision  of 
thto  case. 


532]   In  Re  JOHN  M.  QUARLES  and 

David  Butler. 

(See  8.  C  lleporter*aed.  532-868.) 

Right  of  citizen — conspiracy. 

1.  It  Is  tbe  constitutional  riffbt  of  every  private 
citizen  of  t'he  United  States  to  inform  a  marsha) 
of  the  United  States,  or  his  deputy  of  a  violation 
of  the  internal  revenue  laws  of  tiie  United  States 

S.  A  conspiracy  to  injure,  oppress,  threaten  or  in- 
timidate a  citizen  m  the  free  exercise  or  enjoy- 
ment of  thisrifrht,  or  because  of  hishavinsr  exer- 
cised it,  is  punishable  under  section  6606  of  the 
Revised  Statutes. 

[Nos.  14,  16,  Original.] 
Submitted  April  2t,  1896.    Decided  May  SO, 

1895. 

ORIGINAL  motions,  for  leave  to  file  peti- 
tions for  writs  of  habeas  corpus  to  Samuel 
C.  Dunlop,  Marshal  of  the  United  States  for 
the  Northern  District  of  €korgia,  made  by 
John  M.  Quarles  etal.,  and  James  Mclntyre«< 
al,,  to  relieve  the  former  from  imprisonment 
under  conviction  for  a  conspiracy,  and  tbe  lat- 
ter from  imprisonment  under  an  indictment 
charging  a  similar  offense.    Denied. 

"Note.—Ab  to  when  habeas  eorpua  may  issue  and 
when  not;  and  from  wJtat  courts  and  by  wh<U  Sudges; 
uihaimay  be  inquired  intobu  writ  of,  see  note  to 
United  States  v.  Hamilton.  1: 490. 

As  to  what  qiuestion  may  be  considered  on  habeas 
corpus,  fee  note  to  Ex  parte  Ckrll,  S7: 288. 

As  to  ntspension  of  writ  of  habeas  corpus,  see  note 
to  Luther  v.  Borden,  U:  68L 
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Statement  by  Mr.  Justice  Qrmjt 
These  were  two  motions  for  leave  to  file  pe- 
titions for  writs  of  habeas  corpus  to  Samuel  C. 
Dunlop,  marshal  of  the  United  States  for  the 
Northern  District  of  Georgia.  Tbe  first  nK>- 
tion  was  in  behalf  of  John  M.  Quarles  and 
David  Butler;  and  the  case  was  as  follows: 

At  March  term,  1895,  of  the  circuit  court  of 
the  United  States  for  that  district,  an  indict- 
ment was  returned  against  the  petitioners  mud 
several  other  persons,  the  fourth  count  of 
which  alleged  that  within  that  distHct,  ois 
April  7, 1894,  the  defendants  conspired  '*to  in- 
jure,  oppress,  threaten  and  intimidate  ooe- 
Henry  Worley,  a  citizen  of  the  United  States, 
in  the  free  exercise  and  enjoyment  of  a  ri|^ht 
and  privilege  secured  to  him  by  the  Constita- 
tion  and  laws  of  the  United  States,  and  be- 
cause of  his  having  exercised  the  same,  in  that 
he.  the  said  Henry  Worley."  on  March  19. 
1894,  "had  reported  and  informed  William  J. 
Duncan,  a  United  States  deputy  marshal  i» 
and  for  said  Northern  District  of  Georgia,  that 
€korge  Teny  did,"  on  that  day,  and  within 
that  district,  "violate  the  internal  reveooe 
laws  of  the  United  States  by  carrying  on  the 
business  of  a  distiller  without  having  giv«n 
bond  as  required  by  law;"  and  that  tbe  con- 
spiracy hereinbeforechnrged  was  formed  by  th» 

defenaants,'*for  the  purpose  of  *injunnsr.[&33 
oppressing,  threatening  and  intimidating  tiia 
said  Henry  Worley,  b^use  of  his  havina  ex- 
ercised said  right  and  privilege  secured  tohioi 
as  aforesaid,  in  reporting  and  informing  said 
William  J.  Duncan,  deputy  marshal  as  afore- 
said, of  the  violation  of  the  internal  revenne 
laws  as  aforesaid  by  the  said  George  Teny: 
and  in  furtherance  of  said  conspiracy  so  formed 
as  aforesaid,  and  for  the  purpose  aforesaid, 
and  to  effect  the  object  thereof,"  the  defend* 
ants,  on  April  7,  1894,  within  the  district,  in 
the  night  Ume  and  in  disguise,  went  to  Wor- 
ley's  house,  and  took  him  from  bis  booae  and 
beat,  bruised  and  otherwise  ill  treated  liios, 
and  shot  at  him  with  guns  and  pistols,  witk 
intent  to  kill  and  murder  him.  beouiae  he  had 
reported  to  said  Duncan,  deputy  marshal  an 
aforesaid,  said  Terry  for  having  violated  thn 
revenue  laws  of  the  United  Stales  as  aforesaid; 
"contrary  to  the  form  of  the  statute  in  toch 
case  made  and  provided,  and  against  the 
pcAce  and  dignity  of  the  United  States  of  Aoh 
erica." 

The  first,  second  and  third  connta  of  the  In- 
dictment were  like  the  fourth,  except  as  to  the 
persons  against  whom  the  information  wan 
given. 

The  defendants  demurred  lo  each  of  the 
four  counts,  "because  the  riffht  and  privilege 
alleged  as  the  right  and  privilege  of  a  citiaen 
of  the  United  States  is  not  one  secured  by  the 
Constitution  and  laws  of  the  United  Stales:** 
"because  there  is  no  such  right  and  privilcfn 
secured  to  the  citizens  of  the  United  States,  an 
such  citizens,  as  that  set  out  in  the  said  count;** 
and  "because  there  is  no  offense  charged  in 
the  said  count,  of  which  the  courts  of  the 
United  States  can  have  or  take  cognisance.* 
The  demurrer  was  overruled. 

Tbe  defendants  then  pleaded  not  gntlty,  and 
were  tried  and  convicted  by  a  jury,  and  moved 
in  arrest  of  Judgment  for  the  following  ren> 
sons: 
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'*1.  Because  in  saia  Inaictment  there  is  no 
•^negation  that  William  J.  Duncan  was  an 
officer  of  the  United  States,  and  charged  with 
^8  enforcement  of  the  internal  revenue  laws; 
nor  is  there  any  allegation  that  the  said  William 
J.  Duncan  was  authorized  to  take  information 
upon  such  subject,  or  to  employ  persons  for 
the  service  of  the  United  States. 
'Xi34]  *"2.  Because  there  is  no  allegation  that 
Henry  Worley  was  in  the  service  or  employ- 
^ment  of  the  United  States. 

*'d.  Because  there  is  no  such  official  as  a 
United  States  deputy  marshal,  as  charged  in 
-the  indictment. 

"4.  Because  there  is  no  such  right  and  priv- 
ilege secured  by  the  Constitution  and  laws  of 
the  United  States,  within  the  meaning  of  sec- 
tions 5508  and  5509  of  the  Revised  States  of 
the  United  States,  as  that  set  out  in  the  indict- 
•ment. 

**5.  Because  there  is  no  crime  or  offense 
•charged  in  the  said  bill  of  indictment,  of  which 
the  courts  of  the  United  Stales  have  Jurisdic- 
tion." 

The  motion  in  arrest  of  Judgment  was  over- 
ruled, and  the  defendants  were  sentenced  to 
imprisonment  in  a  penitentiary  for  the  teim  of 
^ve  years. 

The  second  case  was  upon  a  motion  in  be- 
half of  James  McEntire  and  John  H.  Ooble. 
4knd  was  similar  to  the  first,  except  that  no  fur- 
ther proceedings  had  been  taken  upon  the  in- 
•dlctment,  after  the  overruling  of  the  demurrer. 

Upon  the  filing  of  these  motions,  the  Solid- 
^r  General  suggested  to  the  court,  as  reasons 
for  exercising  jurisdiction  in  this  form,  that 
-the  prisoners  were  In  Jail,  and  were  too  poor 
to  pay  the  expenses  of  writs  of  error;  and  that 
it  was  important  to  settle,  as  soon  as  possible, 
the  question  whether  they  should  be  prose- 
-cuted  in  the  courts  of  the  United  States,  or  in 
those  of  the  state.  And  he  Joined  with  their 
•counsel  in  requesting  the  court  to  allow  the 
petitions  to  be  filed,  and  to  pass  upon  the 
'merits  of  the  question  involved. 

Mean.  W.  C.  Glenn  and  D.  W,  Bountree 
for  petitioners. 

Mr.  Holmes  Conrad»  Solicitor  Oen.,  in 
•opposition. 

Mr.  Justice  QrtLy  delivered  the  opinion  of 
'the  court: 

These  cases  are  governed  by  the  principles 
-declared  and  affirmed  in  Logan  v.  United  States, 
144  U.  S.  268,  288-295  [86:  429.  485-4401.  and 
in  the  earlier  decisions  there  reviewed,  the  re- 
sult of  which  may  be  summed  up  as  follows: 
SSty]  *The  United  States  are  a  nation,whose 
powersofgovernment,1cgi8lative,executivennd 
judicial,  witbin  the  sphere  of  action  confided 
to  it  by  the  Constitution,  are  supreme  and  par- 
amount. Every  right,  created  by,  arising  un- 
der, or  dependent  upon  the  Constilution,  muy 
be  protected  and  enforced  by  such  means  and 
In  such  manner  as  Congress,  in  the  exercise  of 
tbe  correlative  duty  of  proteciion,  or  of  the 
legislative  powers  conferred  upon  it  by  the 
Onnstitution,  may  in  its  discretion  deem  mnst 
-eligible  and  l>e8l  adapted  to  attain  the  object. 
Loffan  V.  United  States,  144  U.  S.  293  [aC: 
-48^  J. 

Section  650S  of  the  Revised  Statutes  pro 
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vides  for  the  punishment  of  conspiracies  "to 
injure,  oppress,  threaten  or  intimidate  any 
citizen  in  the  free  exercise  or  enjoyment  of 
any  right  or  privilege  secured  to  him  by  the 
Constitution  or  laws  of  the  United  States,  or 
because  of  his  having  so  exercised  the  same.'* 

Among  the  rights  and  privileges,  which  have 
been  recognized  by  this  court  to  be  secured  to 
citizens  of  the  United  States  by  the  Constitu- 
tion, are  the  ri^ht  to  petition  Congress  for  a 
redress  ot  grley&nces  {United  States  y,  Cruik- 
shank,  92  U.  S.  542,  553  [23:  588,  591])  and 
tbe  right  to  vote  for  presidential  electors  or 
members  of  Congress  {Ex  parte  Tarbrough, 
110  U.  S.  651  [28:  274])  and  the  right  of  every 
judicial  or  executive  officer,  or  other  person 
engaged  in  the  service,  or  kept  in  the  custody, 
of  the  United  States,  in  the  course  of  the  ad- 
ministration of  Justice,  to  be  protected  from 
lawless  violence.  There  is  a  peace  of  tbe 
United  States.  Cunningham  v.  Neagle,  135  CJ. 
8.  1,  69  [84:  55,  78];  Logan  v.  United  States, 
above  citeil. 

It  is  the  duty  and  the  right,  not  only  of  every 
peace  officer  of  the  United  States,  but  of  every 
citizen,  to  assist  in  prosecuting,  and  in  secur- 
ing the  punishment  of  any  breach  of  the  peace 
of  the  United  States.  It  is  the  right,  as  well 
as  the  duty  of  every  citizen,  when  called  upon 
by  the  proper  officer,  to  act  as  part  of  the 
posse  eamitatus  in  upholding  the  laws  of  his 
country.  It  is  likewise  his  right  and  his  duty 
to  communicate  to  the  executive  officers  any 
information  which  he  has  of  the  commission 
of  an  offense  against  those  laws;  and  such  in- 
formation, given  by  a  private  citizen,  is  a  prvi- 
leged  and 'confidential  communication,  [53G 
for  which  no  action  of  libel  or  slander  will  lie, 
and  the  disclosure  of  which  cannot  be  com- 
pelled without  the  assent  of  the  government. 
Vogel  V.  Oruaz,  110  U.  S.  811  [28: 158J;  United 
States  V.  Moses,  4  Wash.  C.  C.  726;  Worthing- 
ton  V.  Scribner,  109  Mass.  487.  12  Am.  Rep. 
786. 

The  right  of  a  citizen  informing  of  a  viola- 
tion of  law,  like  the  right  of  a  prisoner  in  cus- 
tody upon  a  charge  of  such  violation,  to  be 
protected  against  lawless  violence,  does  not 
depend  upon  any  of  the  amendments  to  tbe 
Constitution,  but  arises  out  of  the  creation  and 
establishment  by  the  Constitution  itself  of  a 
national  government,  paramount  and  supreme 
within  its  sphere  of  action.  Logan  v.  United 
StUes,  144  U.  S.  294  [86:439].  Both  are. 
within  the  concise  definition  of  the  Chief  Jus- 
tice in  an  earlier  case,  ''privileges  and  immu- 
nities arising  out  of  the  nature  and  essential 
character  of  the  national  government,  and 
granted  or  secured  by  the  Constitution  of  the 
United  States."  Ex  parte  KemnUer,  136  U.  S. 
486,  448  [34:519,  524]. 

The  right  of  a  private  citizen  who  assists  in 
putting  in  motion  the  course  of  justice,  and 
the  right  of  the  officers  concerned  in  the  ad- 
ministration of  justice,  stand  upon  the  same 
ground,  just  as  do  tbe  lights  of  citizens  voting 
Hn«l  of  oilicers  elected,  of  which  Mr.  Judice 
Miller,  speaking  for  this  court.  In  Ex  parte 
Yarbrough,  above  cited,  said:  "The  power  in 
either  case  arises  out  of  the  circumstance  that 
the  function  in  which  the  parly  is  engaged,  or 
the  right  which  he  is  about  to  exercise,  is  de- 
pendent on  the  laws  of  the  United  States.    In 
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both  cases,  it  Is  the  duty  of  that  goTernment  to 
see  that  he  may  exercise  this  right  f reelT»  and 
to  protect  him  from  violeoce  while  so  doing,  or 
on  account  of  so  doing.  This  duty  docs  not 
arise  solely  from  the  interest  of  tbe  party  con- 
cerned, but  from  the  necessity  of  the  govern- 
ment  itself,  that  its  service  shall  be  free  from 
tbe  adverse  influence  of  force  and  fraud  prac- 
ticed on  its  agents,  and  that  the  votes  by  which 
its  members  of  Congress  and  Jts  President  are 
elected  shall  be  tbe  free  votes'  of  the  electors, 
^nd  the  officers  thus  chosen  the  free  and  un- 
corrupted  choice  of  those  who  have  tbe  right 
to  take  part  in  that  choice."  110  U.  8.  662 
[28: 277]. 

To  leave  to  the  several  states  the  prosecution 
537]  and  ^punishment  of  conspiracies  to  op- 
press citizens  of  the  United  States,  in  perform- 
ing tbeduty  and  exercising  the  right  of  assisting 
to  uphold  and  enforce  the  laws  of  the  United 
Slates,  would  tend  to  defeat  the  independence 
and  the  supremacy  of  tbe  national  govern- 
ment. As  was  said  bv  Ch^f  Jut^Uee  Marshall, 
in  McCuUoch  v.  Maryland,  and  cannot  be  too 
often  repeated,  "No  trace  is  to  befound  in  the 
Constituiion  of  an  intention  to  create  a  de- 
pendence of  the  government  of  the  Union  on 
those  of  the  states,  for  the  execution  of  the 
great  powers  assigned  to  it  Its  means  are 
adequate  to  its  ends;  and  on  those  means  alone 
WAS  it  expected  to  rely  for  the  accomplishment 
of  iu  ends.  To  impose  on  it  the  necessity  of 
resorting  to  means  which  it  cannot  control, 
which  another  government  may  furnish  or 
with  bold,  would  render  its  course  precarious, 
the  result  of  its  measures  uncertain,  and  cre- 
ate a  dependence  on  other  governments,  which 
might  disappoint  its  most  important  designs, 
and  is  incompatible  with  the  language  of  tbe 
Constitution.^  17  U.  8. 4  Wheat.  816,  424  [4: 
679.  605]. 

The  euggestiont  made  in  the  circuit  court, 
and  renewed  in  this  court,  "tbat  there  is  no 
such  official  as  a  United  States  deputy  man 
sbal,"  and  that  the  marshal  and  his  deputies 
have  nothing  to  do  wiib  enforcing  tbe  internal 
revenue  laws,  are  sufficiently  answered  by  re- 
ferring to  the  statutes.  The  Revised  Statutes 
provide  that  every  marshal  may  appoint  one 
or  more  deputies,  removable  from  office  by  the 
district  ju<tge  or  by  the  circuit  court;  and  who 
take  tbe  like  oath  as  the  marshal;  and  for  tbe 
faithful  performance  of  whose  duties  the 
marshal  ii  responf^ible  upon  his  official  bond. 
Rev.  Stat.  §g  780,  782,  788.  And  by  the  Act 
of  March  1,  1879.  chap.  125.  §  9.  any  marshal 
or  deputy  marsball  may  arrest  any  person 
found  within  his  district  in  the  act  of  opera- 
ting an  illegal  distillery,  and  take  him  before  a 
Judicial  officer.    20  Stat,  at  L.  841,  842. 

The  necessary  conclusion  is,  that  it  Is  the 
right  of  every  private  citizen  of  the  United 
States  to  inform  a  marshal  of  the  United 
States,  or  his  deputy,  of  a  violation  of  the  in- 
ter nil  revenue  laws  of  the  United  States;  that 
this  right  is  secured  to  the  citizen  by  the  Con- 
538]8t{tution  of  the  United  States;  and  *that  a 
conspiracy  to  injure.oppress, threaten  or  intimi- 
date him  in  the  free  exercise  or  enjoyment  of 
this  right,  or  because  of  his  having  exercised 
it.  Is  punishable  under  section  6506  of  the  Re- 
vised SUtutet. 

According  to  the  agreement  of  oounsel,  and 
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in  order  that  the  Judgment  of  this  court  may' 
appear  in  regular  form  upon  Its  records,  leave- 
is  given  to  file  the  petitions.    But,  for  the  re^ 
sons  above  stated,  the  writs  of  habeas  corpus- 
are  denied. 

Mr,  OhUf  Jtutiee  Fuller  dissented. 


LEM  MOON  SING.  Appt.. 

V, 

UNITED  STATES  et  al. 
(See  8.  C  Beporter*B  ed.  saS-SSOJ 

Immigration  cf  alien — dtdtian  of  euiiom  offcer%  • 

finoL 

L  The  Act  of  18M  deotarfoff  that  tbe  decWoo  of 
tbe  appropriate  Unmtfr  ration  or  oustom  olBoera 
airainst  the  rtffht  of  aliens  to  enter  this  country, 
sbaU  be  final,  unless  reversed  on  appeuJ  to  th»- 
becretary  of  tbe  Treasurj  takes  away  tbe  author- 
ity of  tbe  courts  to  review  such  decfsion. 

2.    Where  a  question  has  bean  constitodonaUr    ' 
committed  by  ConflrefS  to  named  otBoen  or  tb* 
executive  department  of  the  ffovemmeot  for 
final  determination,  the  courts  oanoot  reven^- 
tbeir  decision. 

[No.  946.] 
Arguid  AprU  IS,  19, 189S.    Deeidid  May  f7» 

1895. 

APPEAL  from  a  Judgment  of  the  District 
•Court  of  tbe  United  Stales  for  the  Nortiieni 
District  of  California,  denying  a  writ  of  habeas 
corpus,  requitinflT  one  D.  D.  Stubhs,  and  the- 
Collector  of  tbe  Port  of  San  Francisco  to  pro- 
duce the  bodv  of  Lem  Moon  Sing,  an  alien, 
who  was  helcf  for  the  purpose  of  returning  him 
to  China.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Maxwell  ETarts  for  appellant 
Mr.  J.  m.  Dickinson,  Aeeietani  Attjf.  Gem.^ 
for  appellees. 

•Mr.  JuiUee  HiurUa  delivered  the  [539  * 
opinion  of  the  court: 

Lim  Lung,  on  behalf  of  the  appellant,  Lem 
Moon  Sing,  presented  to  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California  an  application  in  writing  for  a  writ 
of  habeas  corpus,  directed  to  one  D.  D.  Stubbs, 
and  to  the  collector  of  the  port  of  San  Fran-  ■ 
Cisco,  requiring  them  to  produce  the  body  of 
the  appellant  and  abide  by  such  order  as  tbe 
i  court  might  make  in  the  premises. 

Tbe  grounds  set  forth  in  the  application  for 
the  writ  were  substantially  as  follows: 

The  appellant  was  a  person  of  the  Chinese* 
race,  bom  in  China,  and  never  naturaliied  la 
the  united  Stotes. 

At  and  before  the  passage  of  the  General  Ap- 
propriation Act  of  Congress,  approved  August 
18th,  1894,  he  was  a  Chinese  merchant  having 

NOTB.— ^  to  uhen  habeag  corpuM  may  Immc  *tnd 
when  noU  and  from  what  cotcrU,  and  by  what  ptdgee; 
what  may  be  inqidred  into  by  wrU  a/,  ses  note  to 
United  States  v.  Hamiltoo,  1:  «Ba 

Am  to  what  queetUmemawheoonelderedomkabeaO' 
corpm,  see  note  to  Ex  parte  Csrll,  Sf :  flSi 

AMto  euapenakm  of  writ  ofhabeae  eonms.  ses  ooc»- 
to  Lather  v.  Borden,  12:  KL 
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a  pernaneDt  domfcll  in  the  United  States  at 
San  Francisco  and  lawfully  engaged  in  that 
city  in  mercantile  pursuit^,  and  not  otherwise. 
That  domicil  had  never  been  surrendered  or 
renounced  by  him. 

On  the  SOth  day  of  January,  1894.  while 
conducting  his  business  as  a  merchant  at  San 
Francisco,  being  a  member  of  the  firm  of  Kee 
Sang  Tong  &  Co.,  wholesale  and  retail  drug- 
gists in  that  city,  he  went  on  a  temporary  Tisit 
to  his  native  land,  with  the  intention  of  re- 
turning and  of  contiuuing  his  residence  in  the 
United  States,  in  the  prosecution  of  that  busi- 
ness. He  was  so  engaged  for  more  than  two 
years  before  his  departure,  and  during  that 
time  performed  no  manual  labor  except  as 
was  necessary  in  the  conduct  of  his  business 
ms  a  druggist. 

During  his  temporary  absence  in  China  the 
Appropriation  Act  of  August  18th,  1894,  was 
passed.    The  Act  contained  these  provisions: 

*'£nfareement  of  the  Chinete  Exclusion  Act: 
To  prevent  unlawful  entry  of  Chinese  in  the 
United  States,  by  the  appointment  of  suitable 
ofiQcers  to  enforce  the  laws  in  relation  thereto, 
and  for  expenses  of  returning  to  China  all 
540J*Cliinese  persons  found  to  be  unlawfully 
in  the  United  States,  including  the  cost  of  im- 
prifionment  and  actual  expense  of  conveyance 
of  Chinese  persons  to  the  frontier  or  seaboard 
fordeportation,and  forenforcing  the  provisions 
of  the  Act  approved  May  fifth,  eighteen  hun- 
dred and  ninety-two,  entitled  *An  Act  to  Pro- 
hibit the  Coming  of  Chinese  Persons  Into  the 
United  States/  fifty  thousand  dollars. 

"In  every  case  where  an  alien  is  excluded 
from  adm{8sion  into  the  United  States  under 
any  law  or  treaty  now  existing  or  hereafter 
made,  the  decision  of  the  appropriate  immi- 
gration or  custom  officers,  if  adverse  to  the 
admission  of  such  alien,  shall  be  final,  unless 
reversed  on  appeal  to  the  Secretary  of  the 
Treasury."  28  Stat,  at  L.  1893-94,  p.  890, 
diap.  801. 

The  appellant  returned  to  the  United  States 
November  8d,  1894,  on  the  steamer  Belgic, 
belonging  to  the  Occidental  &  Oriental 
Steamship  Company,  of  which  D.  D.  Stubbs 
was  secretary  and  manager.  Upon  his  ar- 
rival here  he  applied  to  John  H.  Wise, 
collector  of  customs  at  San  Francisco,  to  be 
permitted  to  land  and  enter  the  United  States 
on  the  ground  tbat  he  was  formerly  engaged 
in  this  country  as  a  merchant.  He  submitted 
to  the  collector  the  testimony  of  two  credible 
witnesses  other  than  Chinese,  showing  that  he 
conducted  business  as  a  merchant  here  for  one 

?'ear  previous  to  his  departure,  as  above  stated, 
rom  the  United  States,  and  that  during  that 
period  he  was  not  engaged  in  the  performance 
of  any  manual  labor  except  such  as  was  neces- 
sary in  conducting  his  business  as  a  merchant. 
His  application  to  enter  the  United  States  was 
denied,  and  consequently  he  was  detained, 
confined,  and  restrained  of  his  liberty  by 
Stubbs  as  secretary  and  manager  of  the  steam- 
ship company. 

In  addition  to  the  above  facts,  the  applica- 
tion for  the  writ  of  habeas  corpus  alleged  that 
Lem  Moon  Sing  had  not  been  apprehended 
and  was  not  detained  by  virtue  or  the  judg- 
ment, order,  decree,  or  other  judicial  process 
of  any  court,  or  under  any  writ  or  warrant, 
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but  under  the  authority  alleged  to  have  beea 
given  to  the  collector  of  the  port  of  San  Fran- 
cisco by  the  above  Act  of  August  18th,  1894; 
tbat  Lem  Moon  Sing  was  not  at  the  date  of  the^ 
passage  of  that  Act  nor  for  more  than  one^ 
year  prior  to  the  date  of  his  departure  for 
China  for  temporary  purposes,  and  is  not  now. 
an  alien  excluded  from  *ad mission  into  [541 
the  United  States  under  any  law  or  trcatv  now 
existing;  and  ihatD.  D.  Stubbs  and  said  John 
H.  Wise,  collector  of  the  port,  are  without 
jurisdiction  to  restrain  the  said  Lem  Moon. 
Sing  of  his  liberty. 

The  petitioner  also  alleged  that  if  Lem  Moon 
Sing  should  not  be  allowed  to  enter  the- 
United  State;*  and  to  resume  his  residence  and 
mercantile  business  therein,  and  be  sent  back, 
to  China,  he  would  sustain  great  and  irrepar- 
able loss,  and  his  business  wholly  destroyed, 
whereby  he  would  be  denied  *'that  equal  right 
granted  to  him  by  the  Constitution  and  the 
laws  of  the  United  States,  and  by  the  treaties 
made  and  existing  between  the  United  States 
and  the  Chinese  Empire,  of  which  he  is  a. 
subject." 

It  was  further  alleged  that  the  detention 
and  restraint  of  the  liberty  of  Lem  Moon  Sing 
were  without  Jurisdiction,  void,  and  uncon- 
stitutional, and  ** without  due  process  of  law 
and  against  his  rights  under  the  Constitution 
and  the  laws  of  the  United  States  and  the^ 
treaties  made  between  the  United  States  of 
America  and  the  Chinese  Empire,  and  wrong- 
fully and  unlawfully  under  and  by  color  of 
the  authority  of  the  United  States  asserted 
and  exercised  by  the  said  John  H.  Wise,  col- 
lector of  the  port  of  San  Francisco." 

The  writ  of  habeas  corpus  was  denied  by  the 
court  below  because  in  its  judgment  the  appli- 
cation on  its  face  showed  that  Lem  Moon  Sing 
was  denied  and  restrained  of  his  liberty  by 
the  collector  of  the  port  of  San  Francisco,  un- 
der the  Act  of  Congress  approved  August  18th, 
1894,  and  consequently  that  jurisdiction  over 
the  petitioner  was  with  the  collector  of  the^ 
port  of  San  Francisco.  From  this  judgment 
an  appeal  has  been  prosecuted  to  this  court. 

The  present  case  is,  in  principle,  covered  by 
the  former  adjudications  of  this  court. 

In  Chae  Chan  IHng  v.  United  States  {**Chi' 
new  Exchimn  Case'')  130  U.  S.  581,  603  [32^ 
1068,  1074],  this  court  said:  "That  the  govern- 
ment of  the  United  States,  through  the  actioa 
of  the  leginlative  department,  can  exclude 
aliens  from  its  territory,  is  a  proposition  which 
we  do  not  think  open  to  controversy.  Juris- 
diction over  its  own  territory  to  that  extent  i» 
an  incident  of  every  independent  nation.  It  is  a 
part  of  *its  independence.  If  it  could  not  [54^ 
exclude  aliens  it  would  be  to  that  extent  sub- 
ject to  the  control  of  another  power."  That 
case  involved  the  validity  of  the  Act  of  Con- 
gress of  Octol)er  Ist,  18S8,  making  It  unlawful, 
from  or  after  that  date,  for  any  Chinese^ 
laborer  who  had  theretofore  been,  or  was  thea 
or  might  become,  a  resident  within  the  United 
States,  and  had  departed,  or  should  depart 
from  this  country  before  the  passage  of  that 
Act,  **to  return  to,  or  remain  in,  the  United 
States."  The  same  Act  annulled  all  certificatea- 
of  identity  issued  under  the  previous  Act  of 
May  6th,  1882.    25  Stat,  at  L.  504,  chap.  1064. 

The  case  of  Ekiu  v.  UniUd  States,  142  U.  S. 
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<M;1.  668,  059  [85: 1146.  1147.  11491  arose  un. 
<derthe  Act  of  March  8d,  ISOl.ezcladiDg  from 
edmissloD  into  iheCDiUd  States,  in  accordance 
with  acts  then  in  force  regulating  ionmigration, 
<other  than  those  concerning  Chinese  laborers) 
hII  Idiots,  insane  persons,  paupers  or  persons 
4ike1y  to  become  a  public  charge,  p(:r6ons  suf- 
fering from  a  loathsome  or  a  dangerous  con- 
iRgious  disease;  persons  who  had  been  con- 
Ticted  of  a  felony  or  other  infamous  crime  or 
tnisdemeanor  involving  moral  turpitude,  etc 
That  Act  made  provision  for  the  appointment, 
by  the  President,  by  and  with  the  advice  of 
the  Senate,  of  a  superintendent  of  immigra- 
tion, who  should  be  an  officer  of  the  Treasury, 
and  to  whom  was  committed,  under  the  con- 
trol and  supervision  of  the  Secretary  of  the 
Treasury,  the  execution  of  the  Act.  It  was 
further  declared  by  that  Act  that  "  all  decis- 
ions made  by  the  inspection  officers  or  their 
assistants  touching  the  right  of  any  alien  to 
land,  when  adverse  to  such  right,  shall  be 
49na1,  unlets  appeal  be  taken  to  the  superin- 
tendent of  immigration,  whose  action  shall  be 
subject  to  review  by  the  Secretary  of  the 
Treasury.**    26  Slat,  at  L.  1084,  chap.  551. 

Nishimura  Ekiu,  a  female  cjbject  of  the 
Emperor  of  Japan,  was  denied  the  right  to 
land  in  the  United  States,  and  was  held  in  cus- 
tody to  be  sent  back  to  her  country,  as  the 
statute  required  in  such  cases.  She  sued  out 
&  writ  of  habeas  corpus.  The  circuit  court  of 
the  United  States  confirmed  the  action  of  the 
inspection  officer  and  remanded  the  petitioner 
to  his  custody. 

^43]  *Thrs  court,  observing  that,  according 
to  the  accepted  maxims  of  international  law, 
•every  sovereign  nation  has  the  power,  inherent 
in  sovereignty,  and  essential  to  self-preserva- 
tion, to  forbid  the  entrance  of  foreigners  within 
its  dominions,  or  to  admit  them  only  in  such 
<cases  and  upon  such  conditions  as  it  may  see 
fit  to  prescribe,  said:  '*In  the  United  States 
this  power  is  ves>led  in  the  national  government 
to  which  the  Constitution  has  committed  the 
entire  control  of  international  relations,  in 
peace  as  well  as  In  war.  It  belongs  to  the  po- 
litical department  of  the  government,  and  may 
he  exercised  either  through  treaties  made  by 
the  Prehident  and  Senate,  or  through  statutes 
•enacted  by  Congress,  upon  whom  the  Consti- 
tution has  conferred  power  to  regulate  com- 
merce with  foreign  nations,  inchuting  the  en- 
trance of  ships,  the  importation  of  go^s.  and 
the  bringing  of  persons  into  the  ports  of  the 
United  Slates;  to  establish  a  uniform  rule  of 
naturalization;  to  declare  war,  and  to  provide) 
«nd  maintain  armies  and  navies;  and  to  make 
all  laws  which  may  be  necessary  and  proper 
for  carrying  into  effect  these  powers  and  all 
other  powers  vested  by  the  constitution  in  the 
government  of  the  United  States  or  in  any  de 
partment  or  officer  thereof."  **The  supervis- 
ion of  the  admission  of  aliens  into  the  United 
States  may  be  entrusted  by  Congress  either  to 
the  Department  of  State,  having  the  general 
management  of  foreign  relations,  or  to  the 
Department  of  the  Treasury,  cbnrgcd  with  the 
•enforcement  of  the  laws  regulating  foreign 
commerce;  and  Congress  has  often  passed  nets 
forbidding  the  immigration  of  particular 
classes  of  foreigners,  and  has  committed  the 
execution  of  these  acts  to  the  Secretary  of  the  | 
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Treasury,  to  collectors  of  customs,  and  to  in- 
spectors acting  under  their  authority."  Again, 
*'An  alien  immigrant  prevented  from  landing 
by  any  such  officer  claiming  authority  to  do 
so  under  an  Act  of  Congress,  and  thereby  re- 
strained of  his  liberty,  is  doubtless  entitled  to 
a  writ  of  habeas  corpus  to  ascertain  whether 
the  restraint  is  lawful."  It  was  farther  said 
that  Congress  could,  if  it  saw  fit.  as  in  the  stat- 
utes in  question  in  United  State$  v.  Jung  Ah 
Lung,  m  U.  S.  621  [31 :  591],  authorize  the 
courts  to  investigate  and  ascertain  the  farts  on 
which  the  right  to  land  'depends.  **But.[54<4 
on  the  other  hand."  the  court  proceeded,  "  the 
final  determination  of  those  facts  may  be  en- 
trusted by  Congress  to  executive  officers;  and 
in  such  a  case,  as  in  all  others,  in  which  a 
statute  gives  a  discretionary  power  to  an  officer, 
to  be  exercised  by  him  upon  his  own  opinion 
of  certain  facts,  he  is  made  the  sole  and  exclu- 
sive Judge  of  the  existence  of  those  facts,  and 
no  other  tribunal,  unless  expressly  authorized 
by  law  to  do  so,  is  at  liberty  to  re-examine  or 
controvert  the  sufficiency  of  the  evidence  on 
which  he  acted"— citing  Martin  v.  Matt,  25  U. 
S.  12  Wheat.  19.  81  [6:  537,  5411;  PJaladHphia 
dT,  R  Q}.  T.  Stimpton,  89  U.  8.  14  Pet.  448. 
458  riO:  585,  540];  BeMon  T.  MeMaJum,  127  U. 
S.  457  [82:  284];  Otekay  Oarte$  v.  Jacobus,  186 
U.  8.  830  [84: 464].  The  Judgment  was  that 
the  Act  of  1891  was  constitutional;  that  the 
inspector  of  immigration  was  duly  appointed; 
that  his  decision  was  within  the  authority  con- 
ferred upon  him  by  that  Act;  and  as  no  appeal 
was  taken  to  the  superintendent  of  immigra- 
tion, that  decision  against  the  petitioner's  right 
to  land  itk  the  United  States  was  final  and  con- 
clusive. 

These  questions  were  again  elaborately  ex- 
amined in  Fong  Tue  Ting  v.  Umted  8tate$,  149 
U.  S.  698,  718,  714  [87:  905,  918],  which  arose 
under  the  Act  of  Muy  5th,  18)^2,  chap.  60,  pro- 
hibiting the  coming  of  Chinese  persons  into 
the  United  States.  Those  were  cases  of  Chinese 
laborers  arrested  and  held  by  the  marshal  of 
the  United  States  under  that  Act,  the  sixth 
section  of  which  made  it  the  dutv  of  all  Chi- 
nese laborers,  within  the  limits  of  Uie  United 
States  at  the  time  of  the  passage  of  the  Act, 
and  who  were  entitled  to  remain  in  the  United 
States,  to  apply  to  the  collector  of  internal 
revenue  of  their  respective  districts,  within  one 
year  after  that  time,  for  a  certificate  of  resi- 
dence; and  anv  Chinese  laborer,  within  the 
limits  of  the  United  States,  who  should  neg- 
lect, fail,  or  refuse  to  comply  with  the  provis- 
ions of  that  Act,  or  who,  after  one  year  from 
its  passage,  should  be  found  within  the  Juris- 
diction of  the  United  States  without  such  cer- 
tificate of  residence,  should  be  deemed  and 
adjudged  to  be  unlawfully  within  the  United 
Stntes,  and  subject  to  be  arrested  by  any 
*  United  States  customs  official,  collector  [&4& 
of  interna]  revenue  or  his  deputies.  United  diates 
marshal  or  his  deputies,  and  taken  before  a 
United  States  judge,  whose  duty  it  was  to  or- 
der his  deportation  from  the  United  States, 
unless  he  estHlilished  clearly,  to  the  satisfaction 
of  the  Judge,  that  by  reason  of  accident,  sick- 
ness, or  other  unavoidable  cause  he  had  been 
unable  to  secure  his  certificate,  and  to  the  sat- 
isfaction of  the  court,  and  by  at  least  one  cred- 
ible white  witness,  that  he  was  a  resident  of 
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the  United  States  at  the  time  of  the  passage  of 
the  Act;  further,  that  if  upon  the  hearing  it 
should  appear  that  he  was  so  entitled  to  a  cer- 
tificate, it  should  be  granted,  upon  his  paying 
the  cost.  If  it  appeared  that  the  Chinaman 
had  secured  a  certificate  that  had  been  lost  or 
destroyed,  he  was  to  be  detained  and  iudgment 
suspended  a  reasonable  time  to  enable  him  to 

{)rocure  a  duplicate  from  the  officer  granting 
t.  Any  Chinese  person ,  other  than  a  Chinese 
laborer,  having  a  right  to  be  and  remain  in  the 
United  States,  and  desiring  such  certificate  as 
evidence  of  such  right,  could  apply  for  and 
receive  the  same  without  charge.  27  Stat,  at 
L.  25,  chap.  60. 

The  petitioners  having  assailed  the  validity 
of  that  section,  this  court  said:  "  In  EHu  v. 
United  Slates,  it  was  adjudged  that,  although 
Congress  might,  if  it  saw  fit,  authorize  the 
courts  to  investigate  and  ascertain  the  facts 
upon  which  the  alien's  right  to  land  was  made 
by  the  statutes  to  depend,  yet  Congress  might 
intrust  the  final  determination  of  those  facts 
to  an  executive  officer,  and  that,  if  it  did  so. 
Lis  order  was  due  process  of  law,  and  no  other 
tribunal,  unless  expressly  authorized  by  law  to 
do  so,  was  at  libertv  to  reexamine  the  evidence 
on  which  he  acted,  or  to  controvert  its  suffi- 
ciency. 142  U.  S.  61  [35: 1146].  The  power 
to  exclude  aliens  and  the  power  to  expel  them 
rest  upon  one  foundation,  are  derived  from 
one  source,  are  supported  by  the  same  reasons, 
end  are  in  truth  but  parts  of  one  and  the  same 
power.  The  power  of  Congress,  therefore,  to 
expel,  like  the  power  to  exclude  aliens,  or  any 
specified  class  of  aliens,  from  the  country,  may 
tie  exercised  entirely  through  executive  officers; 
or  Congress  may  call  in  the  aid  of  the  Judici- 
ery  to  ascertain  anv  contested  facts  on  which 
an  alien's  right  tabe  in  the  country  has  been 
made  by  Congress  to  depend.  Congress,  hav- 
ing the  right,  as  it  may  see  fit,  to  expel  aliens 
of  a  particular  class,  or  to  permit  them  to  remain, 
K40]  *has  undoubtedly  the  right  to  provide  a 
system  of  registration  and  identification  of  the 
members  of  that  class  within  the  country,  and 
to  talce  all  proper  means  to  carry  out  the  sys- 
tem which  it  provides." 

An  effort  is  made  to  distinguish  the  case  be- 
fore us  from  those  cited  by  the  circumstance 
that  the  petitioner,  Lem  Moon  Sine,  had,  be- 
fore the  passag^e  of  the  Act  of  1894.  lawfully 
acquired  a  domlcil  as  a  merchant  in  the  United 
States,  and  at  the  time  of  his  departure  from 
this  country,  for  the  purpose  merely  of  visit- 
ing his  native  land,  he  was  actually  engajred 
<n  mercantile  pursuits  at  San  Francisco.  The 
right  of  domicil,  thus  acquired,  could  not,  it 
Is  earnestly  insisted,  be  legally  taken  from 
him,  nor  its  exercise  obstructed  by  any  action 
of  executive  officers  of  the  government  under 
whatever  authority  they  proceeded;  and  that 
to  give  conclusive  effect  to  the  acts  of  such 
officers,  when  enforciufl^  the  statute  of  1804, 
would  deny  to  the  appellant  that  due  process 
of  law  which  is  required  by  the  Constitution 
of  the  United  States. 

We  do  not  understand  the  appellant  to  deny 
— indeed,  it  could  not,  consistently  with  the 
cases  above  cited,  be  denied — that  if  the  appel- 
lant had  attempteii,  after  the  passage  or  the 
Act  of  1894,  for  the  first  time,  to  enter  the 
United  States  for  the  purpose  of  engaging  in 


mercantile  pursuits,  his  right  to  "  admission 
into  the  United  States  under  any  law  or  treaty" 
could  be  constitutionallv  committed  for  final 
determination  to  subordinate  immigration  or 
other  executive  officers,  with  the  light  of  ap* 
peal  (if  the  decision  be  adverse  to  him)  onlv  to 
the  Secretary  of  the  Treasury,  thereby  exclud- 
ing judicial  interference  so  long  as  such  officers 
acted  within  the  authority  conferred  upon  them 
by  Congress. 

The  contention  is  that  while, generally  speak- 
ing, immigration  officers  have  jurisdiction  un- 
der the  statute  to  exclude  an  aiien  who  is  not 
entitled  under  some  statute  or  treaty  to  come 
into  the  United  States;  yet  if  the  alien  is  enti- 
tled, of  right,  by  some  law  or  treaty,  to  enter 
this  country,  but  is  nevertheless  excluded  by 
such  officers,  the  latter  exceed  their  jurisdic- 
tion; and  their  illegal  action,  if  it  results  in  re- 
straining the  alien  of  his  liberty,  presents  a 
judicial  question  for  the  *decision  of  [547 
which  the  courts  may  intervene  upon  a  writ  of 
habeas  corpus. 

That  view,  if  sustained,  would  bring  into 
the  courts  everjr  case  of  an  alien  claiming  the 
right  to  come  into  the  United  States  under 
some  law  or  treaty,  but  was  prevented  from 
doing  so  hy  the  executive  branch  of  the  gov- 
ernment. This  would  defeat  the  manifest  pur- 
pose of  Congress  in  committing  to  subordinate 
immigration  officers  and  to  the  Secretary  of 
the  Treasury  exclusive  authority  to  determine 
whether  a  particular  alien  seeking  admission 
into  this  country  belongs  to  the  doss  entitled 
by  some  law  or  treaty  to  come  into  the  coun- 
try, or  to  a  doss  forbidden  to  enter  the  United 
States.  Under  that  interpretation  of  the  Act 
of  1894  the  provision  that  the  decision  of  the 
appropriate  immigration  or  custom  officers 
shotild  be  final,  unless  reversed  on  appeal  to 
the  Secretary  of  the  Treasury,  would  be  of  no 
practical  value. 

The  power  of  Congress  to  exclude  aliens 
altogether  from  the  United  States,  or  to  pre- 
scribe the  terms  and  conditions  upon  which 
they  may  come  to  this  country,  and  to  have  its 
declared  policy  in  that  regard  enforced  ex- 
clusively through  executive  officers,  without 
judicial  intervention,  is  settled  by  our  previous 
adjudications. .  Is  a  statute  passed  in  execu- 
tion of  that  power  any  less  applicable  to  an 
alien,  who  has  acquired  a  commercial  domicil 
within  the  United  States,  but  who,  having 
voluntarily  left  the  country,  although  for  a 
temporary  purpose,  claims  the  right  under 
some  law  or  treaty  to  re  enter  it?  We  think 
not.  The  words  of  the  statute  are  broad  and 
include  "every  case"  of  an  cdien,  at  least 
every  Chinese  alien,  who,  at  the  time  of  its 
passage,  is  out  of  this  country,  no  matter  for 
what  reason,  and  seeks  to  come  back.  He  is 
none  the  less  an  alien  because  of  his  having 
a  commercial  domicil  in  this  country.  While 
he  lawfully  remains  here  he  is  entitled  to  the 
benefit  of  the  guaranties  of  life,  liberty,  and 
pioperty,  secured  by  the  Constitution  to  all 
persons,  of  whatever  race,  within  the  jurisdic- 
Uon  of  the  United  States.  His  personal  rights 
when  he  is  in  this  country  and  such  of  his 
property  as  is  here  during  his  absence,  are  as 
fullv  protected  by  the  supreme  law  of  the 
land  as  if  he  were  a  native  or  naturalized  citi- 
zen of  the  United  States.    But  when  he  has 
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048]  *Toluntari1y  goDo  from  the  couDtry,  and 
is  beyond  iUjurMiction,  being  an  alien,  be  can- 
not re-enter  tbe  United  States  in  violation  of  tbe 
will  of  the  government  as  expressed  in  enact- 
ments of  tbe  law  making  power.  He  cannot, 
by  reason  merely  of  bis  domicil  in  tbe  United 
States  for  purposes  of  business,  demand  tbat 
bis  claim  to  re  enter  this  country  bv  virtue  of 
some  statute  or  treaty,  shall  tie  determined 
ultimately,  if  not  in  the  first  instance,  by  the 
courts  of  the  United  States,  rather  than  exclu- 
sively and  finally,  in  every  instance,  by  execu- 
tive officers  charged  by  an  Act  of  Congress 
with  the  duty  of  executing  the  will  of  the  po- 
litical department  of  the  government  in  respect 
of  a  matter  wholly  political  in  its  character. 
He  left  tbe  country  subject  to  the  exercise  by 
Congress  of  every  power  it  possessed  under 
tbe  Constitution. 

It  is  supposed  that  the  claim  of  the  appel- 
lant is  sustained  by  Lau  (ho  Bew  v.  UniUd 
States,  144  U.  S.  47  [86:  840].  But  that  is  a 
mistake.  That  case  arose  under  the  sixth  sec- 
tion of  tbe  Act  of  May  6lh,  1882,  22  Stat,  at 
L.  58,  chap.  126,  as  amended  by  the  Act  of 
July  5th,  1884.  28  Stat,  at  L.  115.  chap.  220.  It 
presented  the  question  whether  that  section 
applied  to  Chinese  roerrhants.  already  domi- 
ciled in  the  United  States,  who,  having  left 
the  country  for  temporary  purposes,  animo 
revertendi,  sought  to  re-enter  it  and  resume 
their  business.  The  question  was  raised  by 
writ  of  habeas  corpus  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
California,  which  adjudged  that  Lau  0^  Bew 
was  not  entitled  to  enter  the  United  States. 
This  court,  upon  certiorari  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  re- 
versed the  judgment  below,  and  held  that  the 
statutes  there  in  question  did  not  apply  to  Lau 
Ow  Bew,  and  that  he  had  the  right  to  return 
to  the  United  States.  Now  the  difference  be- 
tween that  case  and  the  present  one  is  that,  by 
the  statutes  in  force  when  the  former  was  de- 
cided, the  action  of  executive  officers  charged 
with  the  duty  of  enforcing  the  Chinese  Exclu- 
sion Act  of  1882,  as  amended  in  1884,  could 
be  reached  and  controlled  by  the  courts  when 
necessarv  for  the  protection  of  rights  given  or 
secured  by  some  statute  or  treaty  relating  to 
Chinese.  But,  by  the  Act  of  1894,  the  decision 
549]  of  the  appropriate  immigration  or*cus- 
tom  officers  excluding  an  alien  '*from  admis- 
sion into  the  United  States  under  any  law  or 
treaty,"  is  made  final  in  every  case,  unless,  on 
appeal  to  the  Secretary  of  the  Treasury,  it  be 
reversed. 

Nor  is  the  claim  of  appellant  supported  by 
Be  Pangara,  51  Fed.  Rep.  275.  That  case 
was  decided  in  1892.  and,  therefore,  did  not 
involve  the  Act  of  1894.  So,  also,  was  tbe  case 
of  Oee  Fook  Sing  v.  United  SUiten,  7  U.  S. 
App.  27,  40  Fed.  Rep.  146,  decided  by  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

The  remedy  oi  the  appellant  was  by  appeal 
to  the  Secretary  of  the  Treasury  from  the  de- 
cision of  his  subordinate,  and  not  to  the  courts. 
If  tbe  Act  of  1894  had  done  nothing  more 
than  appropriate  money  to  enforce  the  Chinese 
Exclusion  Act,  the  courts  would  bare  been 
authorized  to  protect  any  right  the  appellant 
had  to  enter  the  country,  if  he  was  of  the 
class  entitled  to  admission  under  existing  laws 
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or  treaties,  and  was  improperly  excluded. 
But  when  Congress  went  further,  and  declared 
that  in  every  case  of  an  alien  excluded  bj 
the  decision  of  the  appropriate  immigrattoo 
or  customs  officers  "from  admission  into 
the  United  States  under  iny  law  or  treaty."' 
such  decision  should  be  final,  unless  re- 
versed by  the  Secretary  of  the  Treasury, 
the  authority  of  the  courts  to  review  the 
decision  of  the  executive  officers  was  taken 
away.  United  States  v.  Rogers,  65  Fed.  Rep. 
787.  If  the  Act  of  1894,  thus  construed,  take» 
away  from  the  alien  appellant  any  right  giveD 
by  previous  laws  or  treaties  to  re-enter  the 
country,  the  authority  of  Congress  to  do  eveD 
that  cannot  be  questioned,  although  it  is  the 
duty  of  the  courts  not  to  construe  an  Act  of 
Congress  as  modifying  or  annulling  a  treaty 
made  with  another  nation,  unless  its  words 
clenrly  and  plainly  point  to  such  a  construc- 
tion. Chexo  Heong  v.  United  States,  112  U.  S. 
639,  559  [28:  771,  778];  Edye  v.  Bobcrtson,  113 
U.  S.  580.  599  [28:  798,  804];  Whitney  t. 
Robertton,  124  U.  S.  190,  195  [31:  386.  388]; 
CJiae  Chan  Ping  v.  United  States  <  *•  CJUnene 
Exclusion  Case/')  180  U.  S.  581,  600  [32: 1068. 
1073].  There  is  no  room  in  the  language  of* 
the  Act  of  1894  to  doubt  tbat  Congress  in- 
tended tbat  it  should  be  interpreted  as  we  have 
done  in  this  case. 

To  avoid  miKspprebension,  it  is  proper  to  say 
that  the  court  does  not  now  express  any  opinion 
upon  the  question  whether,  *under  the  [550 
facts  stated  in  the  application  for  the  writ  of 
hal>on8  corpus,  Lem  Moon  Sing  was  entitled, 
of  riebt,  under  some  law  or  treaty,  to  re  enter 
the  United  States.  We  mean  cnly  to  decide 
that  that  question  has  been  conKtitutionally 
committed  oy  Congress  to  named  officers  of 
the  executive  department  of  the  government 
for  final  determination.     * 

The  Judgment  of  tJts  court  beUm  denying  the 
application  for  the  writ  of  habecu  corpus  ie 
ajirmed, 

Mr,  Justice  Brewer  illsscntcd. 


BABE  BEARD,  Plff.  in  Err.. 

UNITED  STATES. 
(See  S.  C  Reporter's  ed.  6S0-MAJ 

RigM   to  resist  vioUnce-seifdrfenee  on  on^§ 

own  premises. 

L  A  man  has  a  rlirbt,  oo  his  own  premises,  near  his 
own  dwelliosr.  to  iro  to  tbe  aid  of  his  wlf^  who  Is 
in  dispute  witb  others  as  to  a  oow  wiiich  lie  cIaIiim. 
wbicb  one  of  them  has  threatened  to  take  away 
from  the  premises  or  kill  him,  and  while  they  ar» 
attempting  to  drive  tbe  cow  oflL 

2.  A  person  assailed  on  bis  own  premises,  outside 
of  his  dwelling  bouse,  is  not  obliged  to  retreat, 
nor  to  coDsider  wbctbcr  be  can  retreat,  but  ma/ 
stand  bis  ground  and  meet  any  unprovoked  At- 
tack made  upon  him  by  a  person  armed  with  a 
deadly  weapon,  in  such  a  way  and  with  such  foro* 
as  he  honestly  believes  and  has  grounds  to  belk»v« 
are  necessary  to  save  his  own  life  or  proteot  him* 
self  from  great  bodUy  injury,  and  if  be  so  kUla 


NoTK.— ^«  to  threats  by  dee^aned  in  eases  of  IU>mt- 
eide;  vhen  admissible  in  evidence,  see  note  to  Wig- 
gins V.  Utah,  23:  OIL 
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his  ftsnilant  be  Is  not  guilty  of  the  crime  of  man- 
flauRhter. 
IL   An  infltruotion  to  the  jury,  wtaloh  baa  not  tbe 
•lightest  foundation  in  tlie  evidenoe,  if  pieju- 
dioial,  is  erroneous. 

[No.  842.] 
Submitted  March  IS,  1895.    Decided  May  tjth, 

1895. 


IN  ERROR  to  the  CircufI  Court  of  the 
United  States  for  tbe  Western  District  of 
Arkansas,  to  review  a  judgment  of  conviction 
of  Babe  Beard,  for  manslaughter  and  sen- 
tencing him  to  imprisonment.  Reversed,  toith 
direction  for  a  new  triaL 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  John  H.  Rog^ers  and  Ira  D. 
Ofl^esby*  for  plaintiff  in  error: 

Where  an  attack  is  made  with  murderous 
intent,  there  being  suflScient  overt  act,  the  i>er- 
son  attacked  is  under  no  duty  to  flv;  he  mav 
stand  his  ground,  and  if  need  be,  Kill  bis  ad- 
versary. 

Bishop,  New  Grim.  Law,  §  850;  Rice.  Grim. 
Ev.  573. 

Flight  is  a  mode  of  escaping  danger  to  which 
a  party  is  not  bound  to  resort  so  long  as  he  is 
in  a  place  where  be  has  a  right  to  be,  and  is 
neither  engaged  in  an  unlawful  enterprise,  nor 
the  provoker  of,  nor  the  agressor  in  the  com- 
bat. 

Bang  ▼.  State,  60  Miss.  574;  Long  ▼.  State, 
62  Miss.  35. 

A  person  is  not  compelled  to  flee  from  his 
adversary  who  assails  him  with  a  deadly 
weapon  and  go  to  the  wall,  as  it  is  termed,  be- 
fore he  can  justify  tbe  homicide. 

TtPCfidp  V.  State,  5  Iowa,  438. 

In  such  case  he  is  not  compelled  to  retreat, 
but  may  pursue  his  adversary  until  he  finds 
himself  out  of  danger,  and  if,  in  the  conflict 
between  them,  he  happens  to  kill  him,  such 
killing  is  justifiable. 

2  Wharton,  Grim.  Law,  8  1019;  Runyan  y. 
State,  57  Ind.  80,  26  Am.  Rep.  52;  Erusin  v. 
StaU,  29  Ohio  St.  186.  23  Am.  Rep.  738:  StaU 
V.  S/terman,  16  R.  I.  631;  S(aie  v.  Thompson, 
9  Iowa,  188.  74  Am.  Dec.  842;  State  v.  Etans, 
83  W.  Va.  417. 

He  is  .not  required  to  retreat  if  upon  his  own 
premises. 

Eversole  v.  Com,  16  Ky.  L.  Rep.  143;  Baker 
T.  Cam.  14  Ky.  L.  Rep.  185;  Tingle  v.  Com.  11 
Ky.  L.  Rep.  224;  1  Whart.  Grim.  Law,  $  476; 
Fields  V.  StaU,  134  Ind.  46;  Qallngher  v.  State,  8 
Minn.  270;  Erwin  v.  State,  29  Ohio  8t.  186, 28 
Am.  Rep.  783;  States.  Kennedy,  7  Nev.  874; 
Johnson  v.  State,  66  Miss.  191. 

If  the  evidence  is  conflicting,  or  if  there  is 
any  uncertainty  (not  a  serious  question)  as  to 
the  attitude  of  the  parties,  then  uncommuni- 
cated  threats  are  to  be  considered  by  the  jurv 
to  show  :  (1)  the  gtto  animo  of  the  deceased; 
(2)  to  show  who  began  the  difficulty;  (3)  to 
show  the  attitude  of  the  deceased;  (4)  to  cor- 
roborate communicated  threats. 

Rice,Grim.  Ev.  579,  ^(^xCorneliusy.Com^  15 
B.  Mon.  539;  UoUer  v.  StaU,  87  Ind.  57, 10  Am. 
Rep.  74;  RoberU  v.  StaU,  68  Ala.  156;  Whar- 
ton. Horn.  695;  Wharton,  Ev.  §  757;  StaU 
▼.  Turpin,  77  N.  G.  473.  24  Am.  Rep.  455.  See 
also  noU,  61  Am.  Dec.  58.  for  full  discussion 
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of  this  question.     Gardner  ▼.  i^U,  28  Fla. 
118,  29  Am.  St.  Rep.  240. 

The  right  to  defend  himself  is  not  forfeited 
in  every  case  where  a  defendant  is  to  some  ex- 
tent at  faulty  or  even  the  provoker  of  the  dif- 
ficulty. 

AUen  V.  Com.  86  Ky.  642;  StaU  v.  Oilmore^ 
96  Mo.  554;  StaU  v.  Bryant,  102  Mo.  24. 

Mr.  Jm  M.  Dickinson^  Assistant  Atty^ 
Qen.,  for  defendant  in  error: 

The  doctrine  that  one  assailed  must  retreat 
if  he  can  is  sustained  by  the  following  author- 
ities: 

Qibson  y.  StaU,  89  Ala.  12t;  Lee  v.  StaU, 
92  Ala.  15;  Ihtncan  v.  StaU,  49  Ark.  547; 
People  V.  lams,  57  Gal.  119;  Darby  v.  StaU,  79 
Ga.  67;  Stiles  v.  StaU,  57  Ga.  188;  Davison 
V.  PeopU,  90  m.  221;  State  v.  Donnelly,  69 
Iowa.  707,  58  Am.  Rep.  234;  StaU  v.  Shippey^ 
10  Minn.  223.  88  Am.  Dec.  70;  StaU  v.  Soren- 
son,  82  Minn.  121;  Parrish  v.  State,  14  Neb. 
67;  Comv.  Drum,  58  Pa.  20;  State  v.  Tarter 
(Or.)  June  28.  1894;  Com  v.  Breyessce,  160  Pa. 
456;  Pond  v.  PeopU,  8  Mich.  150;  StaU  v. 
Ben/iam,  23  Iowa,  154,  92  Am.  Dec.  416. 


Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

Tbe  plaintiff  in  error,  a  white  man  and  not 
an  Indian,  was  indicted  in  the  Circuit  Court 
of  the  United  States  for  the  ♦Western  [551 
District  of  Arkansas  for  the  crime  of  having 
Icitled  and  murdered  in  the  Indian  country, 
and  within  that  district,  one  Will  Jones,  also  a- 
white  person  and  not  an  Indian. 

He  was  found  guilty  of  manslaughter  and, 
a  motion  for  a  new  trial  having  Been  over- 
ruled, it  was  adjudged  that  ho  be  imprisoned 
in  Kings  county  penitentiary,  at  Brooklyn, 
New  York,  for  tlie  term  of  eight  years,  and 
pay  to  the  United  States  a  fine  of  five  hundred 
dollars. 

The  record  contains  a  bill  of  exceptions  em- 
bodving  all  the  evidence,  as  well  as  the  charge 
of  tbe  court  to  the  jury,  and  the  requests  of 
the  accused  for  instructions.  To  certain  parts- 
of  the  charge,  and  to  the  action  of  the  court 
in  refusing  instructions  asked  by  tbe  defend- 
ant, exceptions  were  duly  taken. 

ThQ  principal  question  in  the  case  arises  out 
of  those  parts  of  the  charge  in  which  the  court 
instructed  tbe  jury  as  to  Uie  principles  of  the 
law  of  self-defense. 

There  was  evidence  before  the  jury  tending 
to  establish  the  following  facts: 

An  angry  dispute  arose  between  Beard  and 
three  brothers  by  the  name  of  Jones — Will 
Jones,  John  Jones,  and  Edward  Jones — in 
reference  to  a  cow  which  a  few  years  before 
that  time,  and  just  after  the  death  of  his 
mother,  was  set  ai;>art  to  Edward.  The  chil- 
dren being  witliout  any  means  for  their  sup- 
port were  distributed  among  their  relatives. 
Edward  being  assigned  to  Beard,  whose  wife 
was  a  sister  of  Mrs.  Jones.  Beard  took  hin» 
into  his  family  upon  the  condition  that  he 
should  have  the  right  to  control  him  and  the 
cow  as  if  the  lad  were  one  of  his  own  children^ 
aod  the  cow  his  own  property.  At  the  time 
Edward  went  to  live  with  Beard  he  was  only^ 
eight  or  nine  years  of  ase.  poorly  clad,  and 
not  in  good  physical  condition. 
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After  remaioing  some  vears  with'  his  aunt 
and  uncle,  Edwara  Jones  left  the  Beard  house, 
and  determined,  with  the  aid  of  his  older 
brothers,  to  take  the  cow  with  him,  each  of 
them  knowing  that  the  accused  objected  to 
that  being  done^ 

The  Jones  brothers, one  of  them  taking  a  shot- 
gun with  him,  went  upon  the  premisesoi  the  ac- 
cused for  the  purpose  of  taking  the  cow  away, 
55 2]  whether  Beard  consented  or  not.  *But 
they  were  prevented  by  the  accused  from  ac- 
complishing that  object,  and  he  warned  them 
not  to  come  to  his  place  again  for  such  a  pur- 
pose, informing  them  that  if  Edward  Jones 
was  entitled  to  the  possession  of  the  cow,  he 
could  have  it,  provided  his  claim  was  success- 
fully asserted  through  legal  proceedings  insti- 
tuted by  or  in  his  behalf. 

Will  Jones,  the  oldest  of  the  brothers,  and 
20  or  21  years  of  age,  publicly  avowed  his  in- 
tention to  get  the  cow  away  from 'the  Beard 
farm  or  kill  Beard,  and  of  that  threat  the  lat- 
ter was  informed  on  the  day  preceding  that 
on  which  the  fatal  difficulty  in  question  oc- 
curred. 

In  the  afternoon  of  the  day  on  which  the 
Jones  brothers  were  warned  by  Beard  not 
again  to  come  upon  his  premises  for  the  cow 
unless  attended  by  an  officer  of  the  law,  and 
in  defiance  of  that  warning,  they  again  went 
to  his  farm,  in  his  absence— one  of  them,  the 
deceased,  being  armed  with  a  concealed  deadly 
weapon — and  attempted  to  take  the  cow  away, 
but  were  prevented  from  doing  so  by  Mrs. 
Beard,  who  drove  it  back  into  the  lot  from 
which  it  was  being  taken. 

While  the  Jones  brothers  were  on  the  de- 
fendant's premises  in  the  afternoon,  for  the 
purpose  of  taking  the  cow  away,  Beard  re- 
turned to  his  home  from  a  town  near  by — hav- 
ing with  him  a  shot-gun  that  he  was  in  the 
habit  of  carrying,  when  absent  from  home — 
and  went  at  once  from  his  dwelling  into  the 
lot,  called  the  orchard  lot,  a  distance  of  about 
50  or  60  yards  from  his  house  and  near  to  that 
part  of  an  adjoining  field  or  lot  where  the  cow 
was,  and  in  which  the  Jones  brothers  and  Mrs. 
Beard  were  at  the  time  of  the  difficulty. 

Beard  ordered  the  Jones  brothers  to  leave 
his  premises.  They  refused  to  leave.  There- 
upon Will  Jones,  who  was  on  the  opposite 
side  of  the  orchard  fence,  ten  or  fifteen  yards 
only  from  Beard,  moYed  towards  the  latter 
with  an  anery  manner  and  in  a  brisk  walk, 
having  his  left  hand  (he  being,  as  Beard  knew, 
left-handed)  in  the  left  pocket  of  his  trousers. 
When  he  got  within  five  or  six  steps  of  Beard, 
the  latter  warned  him  to  stop,  but  he  did  not 
do  so.  As  he  approached  nearer  the  accused 
asked  him  what  he  intended  to  do,  and  be  re- 
plied: '*Damn  you,  I  will  show  you,"  at  the 
553]same  time  making  a  *movement  with  his 
left  hand  as  if  to  draw  a  pistol  from  his  pocket; 
whereupon  the  accused  struck  him  over  the 
head  with  his  gun  and  knocked  him  down. 

''Believing''  the  defendant  testified,  "from 
his  demonstrations  just  mentioned  that  he  in- 
tended to  shoot  me,  I  struck  him  over  the 
head  with  my  gun  to  prevent  him  killing  me. 
As  soon  as  I  struck  him  his  brother  John,  who 
was  a  few  steps  behind  him,  started  towi^s 
me  with  his  hands  hi  his  pocket.  Believing 
that  he  intended  to  take  part  in  the  difficulty 
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and  was  also  armed,  I  struck  him  and  1m 
stopped.  I  then  at  once  jumped  OTer  the 
fence,  caught  Will  Jones  by  the  lapel  of  Urn 
coat,  turned  him  rather  to  one  side,  and  paDed 
his  left  hand  out  of  his  piocket.  He  had  a 
pistol,  which  I  found  in  his  podcet,  grasped 
in  his  left  hand,  and  I  puUea  his  pistol  and 
his  left  hand  out  together.  My  purpose  ia 
doing  this  was  to  disarm  him,  to  prevent  him 
from  shooting  me,  as  I  did  not  know  how 
badly  he  was  hurt.  My  gun  was  loaded,  hav- 
ing ten  cartridges  in  the  magazine.  1  could 
have  shot  him,  but  did  not  want  to  kill  him. 
believing  that  I  could  knock  him  down  with 
the  gun  and  disarm  him  and  protect  myself 
without  shooting  him.  After  getting  hte  pis- 
tol, John  Jones  said  something  to  me  about 
killing  him,  to  which  I  replied  that  I  had  not 
killed  him  and  did  not  try  to  do  so,  for  if  I 
had  I  could  have  shot  him.  He  said  my  gum 
was  not  loaded ;  thereupon  I  shot  the  gun  ia 
the  air  to  show  him  that  it  was  loaded. 

Dr.  Howard  Hunt,  a  witness,  on  b^ialf  of 
the  government,  testified  that  he  called  to  ses 
Will  Jones  soon  after  he  was  hurt,  and  found 
him  in  a  serious  condition;  that  be  died  from 
the  effects  of  a  wound  given  by  the  defend- 
ant; that  the  wound  was  across  the  head,  rather 
on  the  right  side,  the  skull  being  cnubed  bj 
the  blow.  He  saw  the  defendant  soon  after 
dressing  the  wound,  and  told  him  that  the  de- 
ceased's condition  was  serious,  and  that  be, 
the  witness,  was  sorry  the  occurrence  had  hap- 
pened. The  witness  suggested  to  the  accused 
that  perhaps  he  had  better  get  out  of  the  way. 
The  latter  replied  that  he  was  sorrr  that  k 
had  happened,  but  that  he  acted  in  seu-dcdTenss 
and  would  not  go  away.  Beard  seemed  a  little 
*offended  at  thesuggestion  that  he  shook)  [554 
run  off,  and  observed  to  the  witnem  that  the 
latter  could  not  scare  him,  for  he  was  per- 
fectly justified  in  what  he  did.  This  witnem 
further  testified  that  he  had  known  the  de- 
fendant four  or  five  years,  was  weU  acquainted 
in  the  neigborhood  in  which  he  lived,  and 
knew  his  general  reputation,  which  was  thai 
of  a  peaceable,  law-abiding  man. 

The  account  we  have  given  of  the  dlfllciilty 
is  not  in  harmony,  in  every  partioilar,  with 
the  testimony  of  some  of  the  witnesses,  hot  It 
is  sustained  oy  what  the  accused  and  ot^ms 
testified  to  at  the  trial;  so  that,  if  the  jory  had 
f otmd  the  facts  to  be  as  we  have  detailed  them, 
it  could  not  have  been  said  that  their  fiodim| 
was  contrary  to  the  evidence.  At  any  rateTn 
was  the  duty  of  the  court  to  tell  the  Jury  bj 
what  principles  of  law  they  should  be  guidea^ 
in  the  event  they  found  the  facts  to  be  asstatsd 
by  the  accused. 

Assuming  then  that  the  facts  were  as  w« 
have  represented  them  to  be,  we  are  to  iaquirs 
whether  the  court  erred  in  its  charge  to  the 
iury.  In  the  view  we  take  of  the  case.  It  will 
be  necessary  to  refer  to  those  parts  only  of  the 
charge  relating  to  the  law  of  self-defeose. 

The  court  stated  at  considerable  Umglh  tlm 
general  rules  that  determine  whether  the  kill- 
ing  of  a  human  being  is  murder  or  man- 
slaughter, and,  among  other  things,  said  m 
the  jury:  "If  these  bovs,  or  young  men,  or 
whatever  you  may  consider  them,  went  down 
there,  and  they  were  there  unlawfully— if  th&j 
had  no  right  to  go  there— joa  nntumlty  tn- 
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quire  'whether  the  defendant  was  placed  in 
such  a  situation  as  that  he  could  kill  for  that 
reason.  Of  course,  he  could  not.  He  could 
not  kill  them  because  they  were  upon  his 
place.  .  .  .  And  if  these  young  men  were 
there  in  the  act  of  attempting  the  larceny  of 
this  cow  and  calf  and  the  defendant  killed  be- 
cause of  that,  because  his  mind  was  inflamed 
for  the  reason  that  they  were  seeking  to  do  an 
act  of  that  kind,  that  is  manslaughter;  that  is 
all  it  is;  there  is  nothing  else  in  it;  that  is  con- 
sidered so  far  provocative  as  that  it  reduces 
the  grade  of  the  crime  to  manslaughter  and  no 
further.  If  they  had  no  intent  to  comjiiit  a  lar- 
ceny :  it  was  a  bare,  naked  trespa.s8 ;  if  they  were 
555]  there  *under  a  claim  of  right  to  get  this 
cow,  though  they  may  not  have  had  any  right 
to  do  it,  but  in  good  faith  they  were  exercising 
their  claim  of  that  kind,  and  Will  Jones  was 
killed  by  the  defendant  for  that  reason,  that 
would  be  murder,  because  you  cannot  kill  a 
man  for  bare  trespass — ^you  cannot  take  ^is 
life  for  a  bare  trespass—and  say  the. act  is 
mitigated." 

After  restating  the  proposition  that  a  man 
cannot  take  life  because  of  mere  fear  on  his 
part,  or  in  order  that  he  may  prevent  the  com- 
mission of  a  bare  trespass,  the  court  pro- 
ceeded: "Now,  a  word  further  upon  the  prop- 
osition that  I  have  already  adverted  to  as  to 
what  was  his  duty  at  the  time.  If  that  danger 
was  real,  coming  from  the  hands  of  Will 
Jones,  or  it  was  apparent  as  coming  from  his 
hands  and  as  affectibg  this  defendant  by  some 
overt  act  at  the  time,  was  the  defendant  called 
upon  to  avoid  that  danger  by  getting  out  of  the 
way  of  it  if  he  could?  The  court  says  he  was. 
The  court  tells  you  that  he  was.  There  is  but 
one  place  where  he  need  not  retreat  any  fur- 
ther, where  he  need  not  go  away  from  the 
danger,  and  that  is  in  his  dwelling-house.  He 
may  be  upon  his  own  premises,  and  if  a  man, 
while  so  situated  upon  his  own  premises,  can 
do  that  which  would  reasonably  put  aside  the 
•danger  short  of  taking  life,  if  he  can  do  that, 
I  say,  he  is  called  upon  to  do  so  by  retreating, 
by  getting  out  of  the  way  if  he  can,  by  avoiding 
a  conflict  that  may  be  about  to  come  upon  him, 
and  the  law  says  that  he  must  do  so,  and  the 
fact  that  he  i»  standing  Upon  his  own  premises 
away  from  his  own  dwelling-house  does  not 
take  away  from  him  the  exercise  of  the  duty 
of  avoiding  the  danger  if  he  can  with  a  due 
regard  to  his  own  safety  by  getting  away  from 
there  or  by  resorting  to  some  other  means  of 
less  violence  than  those  resorted  to.  Now, 
the  rule  as  applicable  to  a  man  of  that  kind 
upon  his  own  premises,  upon  his  own  prop- 
erty, but  outside  of  his  dwelling-house,  is  as  I 
have  just  stated."  Again:  "You  are  to  bear 
In  mind  that  the  first  proposition  of  thelaw  of 
self-defense  was  that  the  defendant  in  this  case 
was  in  the  lawful  pursuit  of  his  business — that 
is  to  say,  he  was  doing  what  he  had  a  right  to 
do  at  the  time.  If  he  was  not  he  deprives  him- 
self of  the  right  of  self-defense,  and,  no  matter 
556]  what  his  adversary  may  do,  if  he  ♦by  his 
own  conduct  creates  certain  conditions  by  his 
own  wrongful  conduct  he  cannot  take  advan- 
tage of  such  conditions  created  by  his  own 
wrongful  act  or  acts.  .  .  .  Again,  going  to 
the  place  where  the  person*  slnin  is  with  a 
deadly  weapon  for  the  purpose  of  provoking  a 
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dtffietUty  or  with  the  intent  of  having  an  affray, 
Kow,  if  a  man  does  that,  he  is  in  the  wrong, 
and  he  is  cut  off  from  the  right  of  self-defense, 
no  matter  what  his  adversary  may  do,  because 
the  law  says  in  the  very  language  of  these 
propositions  relating  to  the  law  of  self-defense 
that  he  must  avoid  taking  life  if  he  can  with 
due  regard  to  his  own  safety.  Whenever  he 
can  do  that  he  must  do  it;  therefore.  If  he  has 
an  adversary  and  he  knows  that  there  is  a  bit- 
ter feeling,  that  there  is  a  state  of  feeling  that 
may  precipitate  a  deadly  conflict  between  him- 
self and  his  adversary,  while  be  has  a  right  to 
pursue  his  usual  daily  avocations  that  are  right 
and  proper,  going  about  his  business,  to  go 
and  do  what  is  necessary  to  be  done  in  that 
way,  yet  if  he  knows  that  condition  I  have 
named  to  exist  and  he  goes  to  the  place  where 
the  slain  person  is  with  a  deadly  weapon  for 
the  purpose  of  provoking  a  difficulty  or  with 
the  intent  of  having  an  affray  if  it  comes  up, 
he  is  there  to  have  it,  and  he  acts  for  that  pur- 
pose, the  law  says  there  is  no  self-defense  for 
him.  ...  If  he  went  to  the  place  where  that 
young  man  was,  armed  with  a  deadly  weapon, 
even  if  it  was  upon  his  own  premises,  with 
the  purpose  of  provoking  a  diflSculty  with 
him,  in  which  he  might  use  that  deadly 
weapon,  or  of  having  a  deadly  affray  with 
him,  it  does  not  make  any  difference  what 
was  done  by  the  young  man,  there  is  no  self- 
defense  for  the  defendant.  The  law  of  self- 
defense  does  not  apply  to  a  case  of  that  kind, 
because  he  cannot  be  the  creator  of  a  wrong, 
of  a  wrong  state  of  case,  and  then  act  upon  it. 
Now.  if  either  one  of  these  conditions  exist,  I 
say,  the  law  of  self-defense  does  not  apply  in 
this  case." 

Later  in  the  charge,  the  court  recurred  to 
the  inquiry  as  to  what  the  law  demanded  of 
Beard  before  striking  the  deceased  with 
his  gun,  and  said:  "  If  at  the  time  of  this 
killing  it  be  true  that  the  deceased  was  doing 
act  of  apparent  or  real  deadly  violence,  and  that 
state  of  case  existed,  and  yet  that  *the  [557 
defendant  at  the  time  could  have  avoided  the 
necessity  of  taking  his  life  by  the  exercise  of 
any  other  reasonable  means  and  he  did  not  do 
that,  because  he  did  not  exercise  other  reason- 
able means  that  would  have  with  equal 
certainty  saved  his  life,  but  resorted  to  this 
dernier  remedy,  under  those  facts  and  cir- 
cumstances the  law  says  he  is  guilty  of  man- 
slaughter. Now,  let  us  see  what  that  requires. 
It  requires,  first,  that  the  proof  must  show 
that  Will  Jones  was  doing  an  act  of  violence 
or  about  to  do  it,  or  apparently  doing  it  or 
about  to  do  it,  but  that  it  was  an  act  that  the 
defendant  could  have  escaped  from  by  doing 
something  else  other  than  taking  the  life  or 
Jones,  by  getting  out  of  the  way  of  that  danger, 
as  he  was  called  upon  to  do,  as  I  have  already 
told  you,  for  he  could  not  stand  t/iere  as  he  could 
stand  in  his  own  dwelling-house,  and  he  must 
have  reasonably  sought  to  avoid  the  danger  be- 
fore he  took  the  life  of  Jones,  and  if  he  did 
not  do  that.  If  you  find  that  to  be  Jones'  posi* 
tion  from  this  testimony,  and  he  could  have 
done  so,  but  did  not  do  it,  the  defendant 
would  be  guilty  of  manslaughter  when  he  took 
the  life  of  Joues,  because  in  that  kind  of  a  case 
the  law  says  that  the  conduct  of  Jones  would 
be  80  provocative  as  to  reduce  the  grade  of 
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cHmo;  yet,  at  the  same  time,  it  was  a  state  of 
case  that  the  defendant  could  have  avoided 
without  taking  his  life,  and  because  he  did  not 
do  it  he  is  guilty  of  the  crime  of  mansUueh- 
ler."  Further:  "If  It  be  true  that  Will 
Jones  at  the  time  he  was  killed  was  exercising 
tieadly  Tiolence,  or  about  to  do  so,  or  appar- 
ently exercising  it,  or  apparently  about  to  do 
fo,  and  the  derendsnt  could  hare  pnralyzed 
the  effect  of  that  violence  without  taking  the 
life  of  Jones,  but  he  did  not  do  It,  but  reported 
to  this  deadly  violence  when  he  could  have 
protected  his  own  life  without  resorting  to 
that  dernier  remedy— if  that  be  the  state  of 
case,  the  law  says  he  i^  guilty  of  manslaughter, 
because  he  is  doing  that  which  be  had  no  right 
to  do.  This  great  law  of  self-defense  com- 
mands him  at  all  times  to  do  that  which  he 
can  do  under  the  circumstances,  to  wit,  exer- 
cise reasonable  care  to  avoid  the  dnnger  by  get- 
ting out  of  the  way  of  it,  or  by  exercising  less 
▼iolencethan  that  which  will  produce  death  and 
yet  will  be  equally  effective  to  secure  his  own 
o581Hfe.  neither  of  *tbese  propositions  exist, 
and  they  must  exist  to  tbe  extent  I  have  de- 
fined to  you,  and  the  defendant  took  tbe  life 
of  Jones  under  these  circumstances,  tbe  de- 
fendant would  be  guilty  of  manslaughter.'* 

We  are  of  the  opinion  that  tbe  charge  of  the 
court  to  the  jury  was  objectionable,  in  point 
of  law,  on  several  grounds. 

There  was  no  evidence  tending  to  show  that 
Beard  went  from  his  dwelling-house  to  the 
orchard  fence  for  the  purpoee  of  provoking  a 
difficulty,  or  with  the  intent  of  having  an  affray 
with  the  Jones  brothers  or  with  either  of  them. 
On  the  contrary,  from  the  outset  of  the  dis- 
pute, he  evinced  a  purpose  to  avoid  a  difficulty 
or  an  affray.  He  expressed  his  willingness  to 
abide  by  the  law  in  respect  to  his  right  to  re- 
tain the  cow  in  his  possession.  He  warned  the 
Jones  brothers,  as  he  had  a  legal  right  to  do, 
against  coming  upon  his  premises  for  tbe  pur- 
pose of  taking  the  cow  away.  They  disre- 
Sirded  this  warning,  and  determined  to  take 
e  law  into  their  own  hands,  whatever  might 
be  the  consequenoes  of  such  a  course.  Never- 
theless, when  Beard  came  to  where  they  were, 
near  the  orchard  fence,  he  did  nothing  to  pro- 
voke a  difficulty,  and  prior  to  the  moment 
when  he  struck  Will  Jones  with  his  gun  he 
made  no  demonstration  that  indicated  any  de- 
sire whatever  on  his  part  to  engage  in  an  affray 
or  to  have  an  angiy  controversy.  He  only 
commanded  them,  as  he  had  the  legal  right  to 
do,  to  leave  his  premises.  He  neither  used, 
nor  threatened  to  use,  force  against  them. 

The  court  several  times,  in  its  charge,  raised 
or  suggested  the  inquiry  whether  Beard  was 
In  the  lawful  pursuit  of  his  business,  that  Is, 
doing  what  he  had  a  right  to  do,  when,  after 
returning  home  in  the  afternoon,  he  went  from 
his  dwelling-house  to  a  part  of  his  premises 
near  the  orchard  fence,  just  outside  of  which 
his  wife  and  the  Jones  brotbera  were  engaged 
In  a  dispute — the  former  endeavoring  to  pre- 
vent the  cow  from  being  taken  away,  Sie  latter 
trying  to  drive  it  off  the  premises.  Was  he 
not  doing  what  he  had  the  legal  right  to  do, 
when,  keeping  within  his  own  premises  and 
near  his  dwelling,  he  Joined  his  wife  who  was 
In  dispute  with  others,  one  of  whom,  as  he  had 
been  informed,  had  already  threatened  to  take 
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*the  cow  away  or  kill  hlmf  We  have  [559 
no  hesitation  in  answering  this  question  in  Vm 
affirmative. 

The  court  also  said:  "The  use  of  provok- 
ing language,  or.  It  seems,  resorting  to  any 
other  device  in  order  to  get  another  to  com- 
mence an  assault  so  as  to  nave  a  pretext  for 
taking  his  life,  agreeing  with  another  to  fight 
him  with  a  deadly  weapon,  either  one  of  these 
cases,  if  they  exist  as  the  facts  in  this  case, 
puts  the  case  In  such  an  attitude  that,  there  la 
no  self-defense  In  it."  We  are  at  a  loss  to  un- 
derstand .  why  any  such  hypothetical  cases 
were  put  before  the  jury.  Tbe  jury  must 
have  supposed  that,  in  the  opinion  of  the 
court,  there  was  evidence  showing  that  Benrd 
sought  an  opportunity  to  do  physical  harm  to 
the  Jones  boys,  or  to  some  one  of  thenL 
There  was  not  tbe  slightest  foundation  in  the 
evidence  for  the  intimation  that  Beard  had 
used  provoking  language  or  resorted  to  any 
device  in  order  to  have  a  pretext  to  take  the 
life  of  either  of  the  brothers.  Much  less  was 
there  any  reason  to  believe  that  there  was  an 
agreement  to  fight  with  deadly  weapons. 

But  tbe  court  below  committed  an  error  of 
a  more  serious  character  when  It  told  the  jury, 
as  In  effect  it  did  by  different  forms  of  ex- 

E revision,  that  if  the  accused  could  have  saved 
is  own  life  and  avoided  the  taking  of  the  life 
of  Will  Jones  by  retreating  from  and  getting 
out  of  the  way  of  the  latter  as  he  advanced 
upon  him,  tbe  law  made  if  his  duty  to  do  so; 
and  if  he  did  not.  when  It  was  in  his  power  to 
do  so  without  putting  his  own  life  or  body  in 
Imminent  peril,  he  was  guilty  of  manslaugh- 
ter. The  court  seemed  to  think  if  the  deceaMd 
had  advanced  upon  the  accused  while  the  lat- 
ter was  in  his  dwelling-house  and  under  such 
circumstances  as  Indicated  the  Intention  of 
the  former  to  take  life  or  inflict  great  bodily 
injury,  and  if,  without  retreating,  the  accused 
had  taken  the  life  of  his  assailant,  having  at 
the  time  reasonable  grounds  to  l>elieye,  and  In 
good  faith  believing,  that  hts  own  life  would 
be  taken  or  great  bodily  harm  done  liim  unle« 
he  killed  the  accused,  the  case  would  have 
been  one  of  justifiable  homicide.  To  that 
proposition  we  give  our  entire  assent  But  we 
cannot  agree  that  the  accused  was  under  any 
greater  obligation,  when  on  his  own  premises, 
near  his  dwelling-house,  to  retreat  or  nm 
away  *from  his  assailant,  than  he  would  [560 
have  been  If  attacked  within  his  dwelling- 
house.  The  accused  being  where  he  had  a 
right  to  be,  on  his  own  premises,  oonsiitutlng 
a  part  of  his  residence  and  home,  at  the  time 
the  deceased  approached  him  in  a  threatening 
manner,  and  not  having  by  language  or  l^ 
conduct  provoked  Uie  deceased  to  assault  him, 
the  question  for  the  jury  was  wbetho',  with- 
out fleeing  from  his  adversary,  be  had,  at  tka 
moment  he  struck  the  deceased,  reasonabla 
grounds  to  believe,  and  In  good  faith  believed, 
that  he  could  not  save  his  Ufa  or  protect  him- 
self from  great  bodily  harm  except  by  doing 
what  he  did.  namely,  strike  the  deceased  with 
his  gun,  and  thus  prevent  his  further  advance 
upon  him.  Bven  if  the  jury  had  been  prepared 
to  answer  this  question  in  the  affirmative— and 
if  It  had  been  so  answered  tbe  defendant 
diould  have  been  acquitted— they  were  fa^ 
structed  that  the  accused  could  not  properly 
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tie  acquitted  on  the  ground  of  self-defense  if 
they  believed  that,  by  retreating  from  his  ad- 
"▼ei'sary,  by  "getting  out  of  the  way,"  he  could 
tiave  avoided  taking  life.  We  cannot  give  our 
assent  to  this  doctrine.  . 

The  application  of  the  doctrine  of  ''retreat- 
ing to  the  wall"  was  carefully  examined  by  the 
supreme  court  of  Ohio  in  Erwin  v.  State,  29 
Ohio  St.  186.  193.  199,  23  Am.  Rep.  783.  That 
was  an  indictment  for  murder,  the  defendant 
^ing  found  guilty.  The  trial  court  charged 
the  jury  thiit  if  the  defendant  was  in  the  law- 
ful pursuit  of  his  business  at  the  time  the  fatal 
«hot  was  fired,  and  was  attacked  by  the  de- 
•ceased  under  circumstances  denoting  an  inten- 
tion to  take  life  or  do  great  bodily  harm,  he 
could  lawfully  kill  his  assailant  provided  he 
used  all  means  "in  his  pavcer"  otherwise  to 
«ave  bis  own  life  or  prevent  the  intended 
liarm,  "such  as  retreating  as  far  as  he  can.  or 
disabling  his  adversary,  without  killing  him. 
if  it  be  in  his  power ;**  that  if  the  attack  was  so 
«udden,  fierce,  and  violent  that  a  retreat  would 
not  diminish  but  increase  the  defendant's 
•danger,  he  might  kill  his  adversary  without 
retreating;  and  further,  that  if  from  the  char- 
acter of  the  nttack  there  was  reasonable  ground 
for  the  defendant  to  believe,  and  did  honestly 
Wlieve,  that  his  life  was  about  to  be  taken, 
or  he  was  to  suffer  great  bodily  harm,  and 
that  he  believed  honestly  that  he  would  be  in 
<^G1]  equal  danger  *by  retreating,  then,  if  he 
took  the  life  of  the  assailant,  he  was  excused. 
Of  this  charge  the  accused  complained. 

Upon  a  full  review  of  the  authorities  and 
looking  to  the  principles  of  the  common  law, 
4i8  expounded  by  writers  and  courts  of  high 
■authority,  the  supreme  court  of  Ohio  held  that 
the  charge  was  erroneous,  saying:  "It  is  true 
that  all  authorities  agree  that  the  taking  of  life 
in  defense  of  one's  person  cannot  be  either 
Justified  or  excused,  except  on  the  ground  of 
necensity;  and  that  such  necessity  must  be  im- 
minent at  the  time;  and  they  also  agree  that 
no  man  can  avail  himself  of  such  necessity  if 
he  brings  it  upon  himself.  Tl^e  question  then 
is  simply  this:  Does  the  law  hold  a  man  who 
is  violently  and  feloniously  assaulted  respon- 
sible for  having  brought  such  necessity  upon 
himself  on  the  sole  ground  that  he  failed  to 
-fly  from  his  assailant  when  he  might  safely 
have  done  so?  The  law,  out  of  tenderness  for 
human  life  and  the  frailtiea  of  human  nature, 
will  not  permit  the  taking  of  It  to  repel  a  mere 
trespass,  or  even  to  save  life  where  the  assault 
is  provoked;  but  a  true  man  who  is  without 
fault  is  not  obliged  to  fly  from  an  assailant, 
who  by  violence  or  surprise  maliciously  seeks 
to  take  his  life  or  do  him  enormous  bodily 
harm.  Now,  under  the  charge  below,  not- 
withstanding the  defendant  may  have  been 
without  fault,  and  so  assaulted,  with  the 
necessity  of  taking  life  to  save  bis  own  upon 
him;  still  the  jury  could  not  have  acquitted  if 
they  found  he  failed  to  do  all  in  his  power 
•otherwise  to  save  bis  own  life,  or  prevent  the 
intended  harm,  as  retreating  as  far  as  he  could, 
•etc.  In  this  case  we  think  the  law  was  not 
■correctly  stated.'* 

In  Rnnyan  y.  StaU,  57  Ind.  80,  88,  26  Am. 
Rep.  62,  which  was  an  indictment  for  murder. 
«na  where  the  instructions  of  the  trial  court 
involved  the  present  question,  the  court  said: 

158  V.  S. 


"A  very  brief  examination  of  the  American 
authorities  makes  it  evident  that  the  ancient 
doctrine,  as  to  the  duty  of  a  person  assailed  to 
retreat  ab  far  as  he  can,  before  he  is  Justified 
in  repelling  force  by  force,  has  been  ereatly 
modified  in  this  country,  and  has  wiUi  us  a 
much  narrower  application  than  formerly. 
Indeed,  the  tendency  of  the  American  mind 
seems  to  be  very  strongly  against  the  enforce- 
ment of  any  rule  which  *requiresaperson[562 
to  fieo  when  assailed,  to  avoid  chastisement  or 
eveu  to  save  human  life,  and  that  tendency  is 
well  illustrated  by  the  recent  decisions  of  our 
courts,  bearing  on  the  general  subject  of  the 
right  of  self  defense.  'Tiie  weight  of  modern 
authority,  in  our  judgment,  establishes  the 
doctrine  that,  when  a  person,  being  without 
fault  and  in  a  place  where  he  has  a  right  to 
be,  is  violently  assaulted,  he  may,  without  re- 
treating, repel  force  by  force,  and  if.  in  tho 
reasonable  exercise  of  his  right  of  self-defense, 
his  assailant  is  killed,  he  is  justifiable.  .  .  . 
It  seems  to  us  that  the  real  question  in  the  case, 
when  it  was  given  to  the  jury,  was,  whether 
the  defendant,  under  all  the  circumstances, 
was  justified  in  the  use  of  a  deadly  weapon  in 
repelling  the  assault  of  the  deceased.  We 
mean  by  this,  did  the  defendant  have  reason 
to  believe,  and  did  he  in  fact  believe,  that 
what  he  did  was  necessary  for  the  safety  of 
his  own  life  or  to  protect  him  from  great  bod- 
ily harm?  On  that  question  the  law  is  simple 
and  easy  of  solution,  as  has  been  already  seen 
from  the  authorities  cited  above." 

In  East's  Pleas  of  the  Crown,  the  author, 
o  iiisideHng  what  sort  of  an  attaclc  it  was  law- 
ful and  Justifiable  to  resist,  even  by  the  death 
of  the  assailant,  says:  "A  man  may  repel 
force  by  force,  in  defense  of  his  person,  habi- 
tation, or  property,  against  one  who  mani- 
festly intends  and  endeavors,  by  violence  or  9ur' 
piise,  to  commit  a  known  felony,  such  as  mur- 
der, rape,  robbery,  arson,  burglary,  and  the 
like,  upon  either.  In  these  cases  he  is  not 
obliged  to  retreat,  but  may  pursue  his  adver- 
sary until  he  has  secured  himself  from  all  dan- 
ger; and  if  he  kill  him  in  so  doing  it  is  called 
justifiable  self-defense;  as.  on  the  other  hand, 
the  killing  by  such  felon  of  any  person  so  law- 
fully defending  himself  will  be  murder.  But 
a  bare  fear  of  any  of  these  offenses,  however 
well  grounded,  as  that  another  lies  in  wait  to 
take  away  the  party's  life,  unaccompanied 
with  any  overt  act  indicative  of  such  an  inten- 
tion, will  not  warrant  in  killing  that  other  by 
way  of  prevention.  There  must  be  an  actual 
danger  at  the  time."  p.  271.  8o  in  Foster's 
Crown  Cases :  "In  the  case  of  Justifiable  self- 
defense,  the  injured  party  may  repel  force  with 
force  in  defense  of  hisperson,*habitation,r563 
or  property,  agaUist  one  who  manifestly  in- 
tend eth  and  endeavoreth,  with  violence  or  sur* 
frise,  to  commit  a  known  felony  upon  either, 
n  these  cases  be  is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  till  he  findeth  him- 
self out  of  danger,  and  if,  in  a  conflict  between 
them,  he  happeneth  to  kill,  such  killing  ia 
Justifiable."    Chap.  8,  p.  278. 

In  Bishop's  New  Criminal  Law,  the  author, 
after  observing  that  cases  of  mere  assault,  and  a 
mutual  quarrel,  where  the  attacking  party  haa 
not  the  purpose  of  murder  in  his  heart,  are 
those  to  which  is  applied  the  doctrine  of  the 
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books,  that  one  caonot  Justify  the  killing  of 
another,  though  apparently  in  self-defense, 
unless  he  retreat  to  theTvall  or  other  interpos 
ing  obstacle  before  resorting  to  this  extreme 
right,  says  that  "where  an  attack  is  made  with 
murderous  intent,  there  being  sufficient 
overt  act,  the  person  attacked  is  under  no  duty 
to  fly;  he  may  stand  his  ground,  and  if  need 
be,  Kill  his  ad  versary.  And  it  U  the  tame  wliere 
the  attack  U  with  a  deadly  weapon,  for  in  this 
case  a  person  attacked  may  well  assume  that 
the  other  intends  murder,  whether  he  does  in 
fact  or  not"  Vol.  1,  §  850.  The  rule  is  thus 
expressed  by  Wharton:  "A  man  may  repel 
force  by  force  in  defense  of  his  person,  habita- 
tion, or  property,  against  any  one  or  many 
who  manifestly  intend  and  endeavor  to  com- 
mit a  known  felony  by  violence  or  surprise,  or 
either.  In  such  case  he  is  not  compelled  to 
retreat,  but  may  pursue  his  adversary  until  he 
finds  himself  out  of  danger,  and  if  in  the  con- 
flict between  them  he  happen  to  kill  him,  such 
killing  is  Justifiable."  2  Wharton,  Crim.  Law, 
^  1019.  See  also  Gallagher  v.  Slate,  8  Minn, 
m  278;  Pond  v.  PeapU,  8  Mich.  160, 177;  StaU 
V.  Dixon,  75  N.  C.  275;  StaU'V,  Sherman,  16  R. 
I.  681;  Field$  v.  State,  184  Ind.  ^;  Evertole  v. 
Com.  16  Ky.  L.  Rep.  liSiUaynes  v.  State,  17 
Oa.  405.  488;  Long  v.  State,  52  Miss.  28.  85; 
Tweedy  v.  State,  5  Iowa,  488;  Baker  v.  Com, 
93  Ky.  802;  Tingle  v.  Ckfm,  11  Ky.  L.  Rep.  224, 
8  Rice,  £v.  §  860. 

In  our  opinion,  the  court  below  erred  in 
holding  that  the  accused,  while  on  his  prem- 
ises, outside  of  his  dwelling-house,  was  under 
a  legal  dutv  to  get  out  of  the  way,  if  he  could, 
564]  of  ^his  assailant  who,  according  to  one 
view  of  the  evidence,  had  threatened  to  kill  the 
defendant,  in  execution  of  that  purpose  had 
armed  himself  with  a  deadly  weapon,  with 
that  weapon  concealed  upon  his  person  went 
to  the  defendant's  premises,  despite  the  warn- 
ing of  the  latter  to  keep  away,  and  by  word 
and  act  indicated  his  purpose  to  attack  the  ac- 
cused. The  defendant  was  where  he  had  the 
right  to  be,  when  the  deceased  advanced  upon 
him  in  a  threatening  manner,and  with  a  deadly 
weapon;  and  if  the  accused  did  not  provoke 
the  assault  and  had  at  the  time  reasonable 
grounds  to  believe  and  in  good  faith  believed, 
Uiat  the  deceased  intended  to  take  his  life  or 
do  him  great  bodily  harm,  he  was  not  obliged 
10  retreat,  nor  consider  whether  he  could 
safely  retreat,  but  was  entitled  to  stand  his 
ground  and  meet  any  attack  made  upon  him 
with  a  deadly  weapon,  in  such  way  and  with 
such  force  as,  under  all  the  circumstances,  he, 
at  the  momont,  honestly  believed,  and  had  rea- 
sonable grounds  to  believe,  was  necessary  to 
save  his  own  life  or  to  protect  himself  from 
great  bodily  injury. 

As  the  proceedings  below  were  not  conduct- 
ed in  accordance  with  these  principles,  the 
Judgment  must  be  reversed  and  the  cause  re- 
manded with  directions  to  grant  a  new  trial. 

Other  objections  to  the  charge  of  the  court 
are  raised  by  the  assignments  of  error,  but  as 
the  questions  which  tbey  present  may  not  arise 
up(»u  another  trial,  they  will  not  be  now 
ezHmined. 

Judgment  reverted 
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In  Re  EUGENE  DEBS  bt 
(See  &  a  Beporter's  ed.  564-400.) 

Pauer  of  general  government— juriedictioh  erf 
court  of  equity —preventing  interference  ttith 
commerce  and  the  mails — pecuniary  intereet — 
control  over  railroads— -public  nuisance — vu^> 
lotions  of  criminal  law — trial  by  jury^-review 
of  proceedings  for  contempt, 

L  The  relations  of  the  ireneml  govemment  to  io- 
terstate  oommerce  and  the  transportation  of  the 
malls  are  such  as  authorize  a  direct  Interference 
to  prevent  a  forcible  obstructiOQ  thereof. 

5.  A  court  of  equity  has  juiisdlctioo  to  Issue  ao 
Injunction  In  aid  of  the  performance  oC  the 
power  and  duty  of  the  geaeral  govern  meat  to 
prevent  a  forcible  obstruction  of  interstate  com- 
merce  and  of  the  transportation  of  the  mails. 

8.  The  right  of  the  government  to  use  foroe  to 
prevent  any  unlawful  and  forcible  interference 
with  Interstate  commerce  and  the  tmosportatioo 
of  the  malls,  does  not  preclude  the  right  to  ap- 
peal to  the  courts  for  a  Judicial  determinatloo 
and  for  the  exercise  of  all  their  powers  of  pre- 
vention. 

4.  Government  has  a  right  to  apply  to  Ha  own 
courts  for  any  proper  assistance  in  the  exercise 
of  Its  powers  and  the  discharge  of  Its  duties,  and 
it  is  no  sufficient  answer  to  its  appeal  to  one  of 
those  courts  that  it  has  no  pecuniary  interest  in 
the  matter. 

a.  The  same  fullness  of  control  exists  in  the  gov- 
ernment over  artificial  highways  as  iostnimente 
of  commerce  as  over  waterways,  and  the  same 
power  to  remove  obstructions  from  the  one  ae 
from  the  other. 

6.  A  court  of  equity  has  power  to  interfere  by  in- 
junction in  cases  of  public  nuisance. 

7.  The  JurisdicUon  of  a  court  of  equity  to  enjolo 
interferences  with  property  rights  is  not  de- 
stroyed by  the  fact  that  they  are  accompanied 
by  or  are  violations  of  the  criminal  law. 

&  A  court,  enforcing  obedience  to  Its  orders  by 
proceedin}^  for  contempt.  Is  not  executing  the 
criminal  laws,  nor  invading  the  constitutional 
right  of  trial  by  Jury. 

9l    Where  the  clreuit  court  has  full  Jurisdiction  in 
the  premises,  its  finding  of  the  fact/>f  disobedi- 
ence of  its  ordcf^  is  not  open  to  review  on  habeas 
corpus  in  this  or  any  other  court. 
[No.  11.  Orieinal.l 

Argued  March  f  5,  X6,  1896.    Decided  May  TT,, 

1895. 

PETITION  for  a  writ  of  habeas  corpus,  by 
Eugene  Y.  Debs  et  al.,  to  inquire  into  the 
cause  of  and  relieve  them  from  imprisonment 
for  contempt  under  sentences  inflicted  by  the 
Circuit  Court  of  the  United  States  for  the 
Northern  Ji^trict  of  Illinois,  for  disobedi- 
ence of  an  injunction  of  that  court  command- 
ing them  them  amone  other  thin;^  to  refrain 
from  obstructing  trains  eni^aged  in  interstate 
oommerce  and  froih  interfering  with  or  hinder- 

"SOTM.—As  to  interstate  commerce:  regukttUm  of; 
potrsr  of  Omgress:  how  far  erchuiee^  see  note  to 
Gloucester Fenry  Co.  v.  Pennsylvania.  28:  ISft. 

As  to  obstrueUng  the  maQ.  what  eonUUuit*  the  of- 
/ense,see  note  to  United  States  v.  Klrby,  10:  S78. 

As  to  power  of  Congress  to  ixatdats  eommercA,  sg« 
notes  to  Gibbons  v.  Ogden,  6: 23.  and  Drown  v. 
Maryland,  €:  878^ 
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ing  EDj  traiDS  carrying  the  mails.     Eabecu 
carpus  denied. 
See  same  case  below,  64  Fed.  Rep.  724. 

Statement  by  Mr,  Justice  Brewer : 
On  July  2,  1894,  the  United  States,  by 
Thomas  E.  Milcbrist.  district  attorney  for  the 
Northern  district  of  Illinois,  under  the  direc- 
tion of  Richard  Olney,  Attorney  General,  filed 
566]  their  *bill  of  complaint  in  the  Circuit 
Court  of  theUnited  States  for  the  Northern  Dis- 
trict of  Illinois  against  these  petitioners  and 
others.  This  bill  set  forth,  among  other  things, 
the  following  facts:  It  named  twenty-two  rail- 
road companies,  and  it  alleged  that  they  were 
engaged  in  the  business  of  interstate  com- 
merce and  subject  to  the  provisions  of  the  Act 
of  Congress  of  February  4,  1887,  known  as 
**lhe  Interstate  Commerce  Act,"  and  all  other 
laws  of  the  United  States  relating  to  interstate 
transportation  of  passengers  and  freight;  that 
the  number  of  passengers  annually  carried  by 
them  into  the  city  of  Chicago  from  other  states 
than  Illinois,  and  out  of  Chicago  into  other 
states  than  Illinois,  was  more  than  twelve 
millions,  and  in  like  manner  that  the  freight 
so  carried  into  and  out  of  the  city  of  Chicago, 
from  and  into  other  states  than  •  Illinois, 
amounted  to  many  millions  of  tons;  that  each 
of  the  roads  was  under  contract  to  carry,  and 
in  fact  carrying,  the  mails  of  the  United 
States;  that  all  were  by  statute  declared  post 
roads  of  the  government;  that  many  were  by 
special  acts  of  Congress  required  at  any  and 
all  times  to  carry  the  troops  and  military 
forces  of  the  United  States,  and  provisions, 
munitions,  and  general  supplies  therefor;  and 
that  two  of  them  were  in  the  hands  of  receivers 
appointed  by  the  courts  of  the  United  States. 
It  stated  at  some  length  the  necessity  of  the 
continued  and  uninterrupted  running  of  such 
interstate  railroads  for  the  bringing  into  the 
city  of  Chicago  supplies  for  its  citizens  and 
for  the  carrying  on  of  the  varied  industries  of 
that  city. 

The  bill  further  averred  that  four  of  the  de- 
fendants, naming  theqn,  were  officers  of  an 
association  known  as  the  American  Railway 
Union;  that  in  the  month  of  May,  1894.  there 
arose  a  difference  or  dispute  between  the  Pull- 
man Palace  Car  Company  and  its  employes, 
as  the  result  of  which  a  considerable  portion 
of  the  latter  left  the  service  of  the  car  com- 
pany; that  thereafter  the  four  officers  of  the 
railway  union  combined  together,  and  with 
others,  to  compel  an  adjustment  of  such  dis- 
pute, by  creating  a  boycott  against  the  cars  of 
the  car  company;  that,  to  make  such  boycott 
effective,  they  had  already  prevented  certain 
of  the  railroads  running  out  of  Chicago  from 
operating  their  traios,and  were  combining  to  ez- 
567]tend*8uch  boycott  against  Pullman  sleep- 
ing cars  by  causing  strikes  among  employes  of 
airrailroads  attempting  to  haul  the  same.  It 
charged  knowledge  on  the  part  of  the  defend- 
ants of  the  necessity  of  the  use  of  sleeping 
cars  in  the  operation  of  the  business  of  the 
railroads  as  common  carriers,  of  the  contracts 
for  such  use  between  the  railroad  companies 
and  the  car  company,  of  the  contracts,  laws, 
and  regulations  binding  the  railway  compa- 
nies and  the  receivers  to  the  carrying  of  the 
mails;  also  of  the  fact  that  sleeping  cars  were 
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and  of  necessity  must  be  carried  upon  the 
trains  of  said  carriers  with  cars  containing  the 
mails;  that  with  this  knowledge  they  entered 
into  a  combination  and  conspiracy  to  prevent 
the  railroad  companies  and  the  receivers,  and 
each  of  them,  from  performing  their  duties  as 
common  carders  of  interstate  commerce,  and 
in  carrying  into  execution  that  conspiracy  did 
induce  various  employes  of  the  railway  com- 
panies to  leave  the  service  of  the  companies, 
and  prevent  such  companies  and  the  receivers 
from  securing  other  persons  to  take  their 
places;  that  they  issued  orders,  notifications, 
etc.,  to  the  members  of  the  railway  union  to 
leave  the  service  of  the  companies  and  receiv* 
ers,  and  to  prevent  the  companies  and  receiv- 
ers from  operating  their  trains^  that  they  had 
asserted  that  they  could  and  would  tie  up. 
paralyze,  and  break  down  any  and  every  of 
said  railway  companies  and  receivers  which 
did  not  accede  to  their  demands;  that  in  pur- 
suance of  the  instructions,  commands,  and  re- 
quests of  'said  officers  large  numbers  of  the 
employes  of  the  railway  companies  and  re- 
ceivers left  their  service. 
Then  followed  these  allegations: 
"And  your  orator  further  charges  that  said 
defendants  aimed  and  intended  and  do  now 
aim  and  intend  in  and  by  the  said  conspiracy 
and  combination,  to  secure  unto  themselvea 
the  entire  control  of  the  interstate,  industrial 
and  commercial  business  in  which  the  popu- 
lation of  the  city  of  Chicago  and  of  the  other 
communities  along  the  lines  of  road  of  said 
railways  are  engaged  with  each  other,  and  to 
restrain  any  and  all  other 'persons  from  any 
independent  control  or  management  of  such 
interstate,  industrial  or  commercial  enterprises 
save  according  to  the  will  and  with  the  con- 
sent of  the  defendants. 

♦**Your  orator  further  avers  that  in  pur- [56^ 
suanceof  said  combination  and  conspiracy  and 
to  accomplish  the  purpose  thereof  as  herein- 
before set  forth,  the  said  defendants  Debs, 
Howard,  Rogers,  Keliher  and  others,  officers 
of  said  American  Railway  Union,  issued  or 
caused  to  be  issued  the  orders  and  directions 
as  above  set  forth,  and  that  in  obedience  of 
such  orders  and  in  pursuance  of  said  conspir- 
acy and  combination,  numerous  employes  of 
said  railroad  companies  and  receivers  unitedly 
refused  to  obey  the  orders  of  said  employ- 
ers or  to  perform  the  usual  duties  of  such 
service,  and  many  others  of  such  employes 
quit  such  service  with  the  common  purpose 
and  with  the  result  of  preventing  said  railroad 
companies  and  receivers  from  operating  their 
said  railroads  and  ^om  transporting  the  United 
States  mails,  and  from  carrying  on  or  conduct- 
ing their  duties  as  common  carriers  of  inter- 
state traffic. 

*•  Your  orator  further  avers  that,  pursuant 
to  said  combination  and  conspiracy,  and  un- 
der the  direction  as  afore5;aid  of  said  officers 
and  directors  of  said  American  Railway  Union, 
said  other  defendants  and  other  persons  whose 
names  are  to  your  orator  unknown,  proceeded 
by  collecting  together  in  large  numbers,  by 
threats,  intimidation,  force  and  violence  at  the 
station  grounds,  yards  and  right  of  way  of 
said  railroad  companies,  respectively,  in  the 
state  of  Illinois,  to  prevent  said  railroad  com- 
panies from  employing  other  persons  to  fill  the 
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-vacancies  aforesaid;  to  compel  other  still  em- 
ployes of  said  railroad  companies  to  quit  such 
«D>pIoymcnt  and  to  refuse  to  perform  the  du- 
ties of  their  service,  and  to  prevent  the  per- 
sons remainlog  in  such  service  and  ready  and 
"Willing  to  periorm  the  duties  of  the  same  from 
■doing  so. 

"  Your  orator  further  avers  that  said  defend- 
ants, in  pursuance  of  said  combination  and 
conspiracy,  acting  under  the  direction  of  said 
oificurs  and  directors  of  said  American  Rail- 
way Union,  did  with  force  and  violence  at 
divers  times  and  places  within  said  state  of 
Illinois  and  elsewhere,  stop,  obstruct  and  dc 
rail  and  wreck  the  engines  and  trains  of  said 
railroad  companies,  both  passenger  and 
freight,  then  and  there  engaged  in  interstate 
commerce  and  in  transporting  United  States 
mailn.  bv  locking  the  switches  of  the  railroad 
•IS60]  of  said  ^railroad  companies.by  removing 
the  spikes  and  rails  from  the  track  thereof,  by 
turning  switches  and  displacing  and  destroy- 
ing signals,  by  assaulting  and  interfering  with 
and  oisabUng  the  switchmen  and  otber  em- 
ployes of  said  railroad  companies  having 
-charge  of  the  signals,  switches  and  tracks  (>( 
said  companies,  and  the  movement  of  trains 
thereon,  and  in  other  manners  by  force  and 
-violence,  depriving  the  employes  of  said  rail- 
road companies  in  charge  of  Buch  trains  of 
the  control  and  management  of  the  same,  and 
i>y  these  and  other  unlawful  means  attempted 
to  obtain  and  exercise  absolute  control  and 
•domination  over  the  entire  operations  of  said 
railroads." 

The  bill  further  set  forth  that  the^  had  be- 
come established  in  the  city  of  Chicago  a  bnsi 
ne$5«  conducted  under  the  name  of  the  Union 
Stockyards,  at  which  for  many  years  im- 
mcnse  numbers  of  live  stock  from  states  and 
territories  beyond  the  state  of  Illinois  had 
been  received,  slaughtered,  and  converted 
into  food  pro<lucts,  and  distributed  to  all  quar- 
ters of  the  globe,  and  that  all  the  large  centers 
of  population  in  the  United  States  were  in  a 
.great  degree  dependent  upon  those  stock- 
yards for  their  food  supply  of  that  character; 
that  fur  the  purpose  of  haudlioe  such  live* 
stock  and  the  product  thereof  the  company 
H;ouductiog  such  business  operated  certain 
railroad  tracks,  and  that  in  pursuance  of  the 
combination  and  conspiracy  aforesaid  the  four 
defendants,  officers  of  tbe  railwav  union,  is- 
sued orders  directing  all  the  employes  hand- 
ling such  railroad  tracks  to  abandon  such  ser- 
vice. 

To  this  was  added  the  following: 

"And  your  orator  further  alleges  that  In 
pursuance  of  the  like  combination  and  unlaw- 
ful conspiracy,  the  said  defendants  and  others 
combiuiug  and  conspiring  with  them  for  the 
purpose  of  still  further  restraining  and  pre- 
venting the  conduct  of  such  business,  have  by 
menaces,  threats  and  intimidation  prevented 
the  employment  of  other  persons  to  take  the 
place  of  the  employes  quitting  the  service  of 
•«aid  company  so  operating  said  Union  Stock- 
yards. 

*'And  your  orator  further  charges  that  by 
-reason  of  said  unlawful  combination  and  con- 
«piracy  and  the  acts  and  doings  afori'said 
tliireunder,  the  supply  of  coal  and  fuel  for 
•IS 70]  ^consumption  throughout  the  different 
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states  of  the  Union  and  of  grain,  breadstuffa^ 
vegetables,  fruits,  meats  and  other  uecessariea 
of  life,  has  been  cut  of,  interrupted  and  Inter- 
fere<l  with,  and  the  market  therefor  mado 
largely  unavailable,  and  dealers  in  all  of  said 
various  products  and  the  consumers  thereof 
have  becu  greatly  injured,  and  trade  and  com- 
merce therein  among  the  states  has  been  re- 
strained, obstructed  and  largely  destroyed." 

The  bill  alleged  that  the  defendants  threa^ 
ened  and  declared  that  they  would  continue  to 
restrain,  obstruct,  and  interfere  with  interstate 
commerce,  as  above  set  forth,  and  that  they 
"will  if  necessary  to  carry  out  tbe  said  unlaw- 
ful combination  and  conspiracy  abore  set 
forth  tie  up  and  paralvze  the  operations  of 
every  railway  in  the  United  States,  and  tho 
business  and  industries  dependent  thereon.** 
Following  these  allegations  was  a  prayer  for 
an  injunction.    The  bill  was  verified. 

On  presentation  of  it  to  the  court  an  inlunc- 
tion  was  ordered  commanding  the  defendants 
*'and  all  persons  combining  and  conspiring 
with  them,  and  all  other  persons  whomsoever, 
absolutely  to  desist  and  refrain  from  in  any 
way  or  manner  iuterfereing  with,  hindering, 
obstructing,  or  stopping  any  of  the  business 
of  any  or  the  following  named  railroads" 
(specincally  naming  the  various  roads  named 
in  the  bill)  "as  common  carriers  of  passenger* 
and  freight  between  or  amonff  any  states  of 
the  United  States,  and  from  m  any  way  or 
manner  interfering  with,  hindering,  obstruct- 
ing or  stopping  any  mail  trains,  express  trains 
or  other  trains,  whether  freight  or  passenger, 
engaged  in  interstate  commerce,  or  carrying 
passengers  or  freight  between  or  among  tho 
states;  and  from  in  any  manner  Interferinf 
with,  hindering  or  stopping  any  trains  carry- 
ing the  mail ;  and  from  in  any  manner  inter- 
fering with,  hindering,  obstructine  or  stopping 
any  engines,  cars  or  rolling  stocE  of  any  or 
said  companies  engaged  in  interstate  com- 
merce, or  in  connection  with  the  carriage  of 
passengers  or  freight  between  or  among  tbe 
states;  and  from  in  any  manner  interfering 
with,  injuring  or  destroying  any  of  the  prop- 
erty of  any  of  said  railroads  engaged  in  or  for 
the  purpose  of,  or  in  connection  with,  interstnte 
commerce  or  the  carriage  of  the*mailsof  (071 
the  United  States  or  the  transportation  or  pas- 
sengers or  freight  between  or  amon^  the  states; 
and  from  entering  upon  the  grounds  or  prem- 
ises of  any  of  sala  railroads  for  the  purpose  of 
interfering  with,  hindering,  obstructing,  or 
stopping  any  of  said  mail  trains,  passenger  or 
freight  trains  engaged  In  Interstate  commerce, 
or  in  the  transportation  of  pasfengers  or 
freight  between  or  among  the  states,  or  for  the 
purpose  of  interfering  with,  injuring,  or  de- 
stroying any  of  said  property  so  engaged  in  or 
wsci  in  connection  with  interstate  commeroa 
or  the  transportation  of  passengers  or  property 
between  or  among  the  states;  and  from  injur> 
ing  or  destroying  any  part  of  the  tracks,  road- 
bed or  road,  or  permanent  structures  of  said 
railroads;  and  from  injuring,  destroying,  or 
in  any  way  interfering  with  any  of  the  signala 
or  switches  of  anj  of  said  railroads;  and  from 
displacing  or  extmgulshlng  any  of  tbe  signala 
of  any  of  said  railroads,  and  from  spiking, 
locking,  or  in  any  manner  fastening  any^of 
the  switches  of  any  of  said  railroads,  and  from 
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^tmcouplinff  or  In  any  way  hampering  or  ob- 
structing the  control  by  any  of  said  railroads 
<<>f  any  of  the  cars,  engines,  or  parts  of  trains 
of  any  of  said  railroads  engaged  in  interstate 
commerce  or  in  the  transportation  of  passen- 
gers or  freight  between  or  among  the  states,  or 
•engaged  in  carryins^  any  of  the  mails  of  the 
United  States;  and  from  compelUne  or  induc- 
ing or  attempting  to  compel  or  induce,  by 
Ihrcats,  intimidation,  persuasion,  force,  or  vio- 
lence, any  of  the  employes  of  any  of  said  rail- 
roads to  refuse  or  fail  to  perform  any  of  their 
duties  as  employes  of  any  of  said  railroads  in 
■connection  with  the  interstate  business  or  com- 
merce of  such  railroads  or  the  carriage  of  the 
United  States  mail  by  such  railroaas,  or  the 
transportation  of  passengers  or  property  be- 
tween or  among  the  states;  and  from  compel- 
ling or  inducing  or  attempting  to  compel  or 
induce  by  threats,  intimidation,  force,  or  vio- 
lence any  of  the  employes  of  any  said  railroads 
who  are  employed  by  such  railroads,  and  en- 
i^aged  in  its  service  in  the  conduct  of  interstate 
business  or  in  the  operation  of  any  of  its  trains 
carrying  the  mail  of  the  United  States,  or  do- 
ing interstate  business,  or  the  transportation 
of  pnssengers  and  freight  between  and  among 
-572]  the  states,  'to  leave  the  service  of  such 
railroads  ;and  from  pre  venting  any  person  what- 
ever, by  threats,  intimidation,  force,  or  violence 
from  entering  the  service  of  any  of  said  railroads 
«nd  doin^  the  work  thereoi.  In  the  carrying 
of  the  mails  of  the  United  States,  or  the  trans- 
portation of  passengers  and  freight  between  or 
«mong  the  states;  and  from  doing  any  act 
whatever  In  furtherance  of  any  conspiracy  or 
•combination  to  restrain  either  of  said  railroad 
companies  or  receivers  in  the  free  and  unhin- 
dered control  and  handling  of  Interstate  com- 
tnerce  over  the  lines  of  sain  railroads,  and  of 
transportation  of  persons  and  freight  between 
and  among  the  states;  and  from  ordering,  dl- 
reeling;,  aiding,  iLSslsting,  or  abetting  in  any 
manner  whatever,  any  person  or  persons  to 
commit  any  or  either  of  the  acts  aforesaid. 

'*And  it  is  further  ordered  that  the  aforesaid 
injunction  and  writ  of  injunction  shall  be  in 
force  and  binding  upon  such  of  said  defend- 
«nts  as  are  named  in  said  bill  from  and  after 
the  service  upon  them  severally  of  said  writ 
by  delivering  to  them  severally  a  copy  of  said 
writ  or  by  reading  the  same  to  them  and  the 
«ervice  upon  them  respectively  of  the  writ  of 
«ubpcena  herein,  and  shall  be  binding  upon 
«aid  defendants,  whose  names  are  alleged  to  be 
tinkuown,  from  and  after  the  service  of  such 
writ  upon  them  respectively  by  the  reading  of 
the  same  to  them  or  by  the  publication  thereof 
by  posting  or  printing,  and  after  service  of 
«ubpaiQa  upon  any  of  said  defendants  named 
herein  shall  be  binding  upon  said  defendants 
«nd  upon  all  other  persons  whatsoever,  who 
jire  not  named  herein  fcom  and  after  the  time 
when  they  shall  severally  have  knowledge  of 
the  entry  of  such  order  and  the  existence  of 
«aid  injunction." 

Tliis  injunction  was  served  upon  the  de- 
fendants— at  least  upon  those  who  are  here  as 
petitioners.  On  July  17th  the  dist  rict  attorney 
41  led  in  the  office  of  the  clerk  of  said  court  an 
information  for  an  attachment  against  the  four 
4lcfeudants,  oiBccrs  of  the  railway  union,  and 
on  August  1  a  similar  information  against  the 
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other  petitioners.  A  hearing  was  had  before 
the  circuit  court,  and  on  December  14  these  pe- 
titioners were  found  guilty  of  contempt,  and 

sentencedto^imprisonmentin  the  county  [573 
jail  for  terms  varying  from  three  to  six  months. 
64  Fed.  Rep.  724.  Having  been  committed 
to  Jail  In  pursuance  of  this  order  they,  on  Jan- 
uary 14,  1895,  applied  to  this  court  for  a  writ 
of  error  and  also  one  of  habeas  corpus.  The 
former  was,  on  January  17,  denied,  on  the 
ground  that  the  order  of  the  circuit  court  was 
not  a  final  judgment  or  decree.  The  latter  is 
now  to  be  considered. 

Messrs.  Lyman  Tmmbiilly  Clarence  S.  : 
Darrow  and  S.  S.  Gre^oryt  for  the  pe- 
titioners: 

The  following  points  and  authorities  are 
taken  from  the  brief  of  Mr.  Gregory: 

It  may  be  proper  to  consider  the  informa- 
tion and  discuss  briefly  the  proper  construc- 
tion of  the  injunction  to  determine  whether 
these  petitioners  were  charged  with  a  violation 
of  it  Notwithstanding  what  has  been  said 
by  this  court  in  Ex  parte  Coy,  137  U.  S.  731 
(32:  274)  and  other  cases,  it  is  supposed  that  on 
habeas  corpus  this  question  is  open.  If  an  in- 
dictment in  a  Federal  court  states  no  offense 
against  the  laws  of  the  United  States  a  judg- 
ment pronounced  upon  it  could  not  justify  im- 
prisonment. 

Ex  parte  Parke,  93  U.  9.  18  (23:  787);  Ex 
parte  Siehold,  100  U.  S.  871  (25:  717);  Ex  parte 
Carll,  106  U.  S.  521  (27:  288);  Ex  parte  Urh- 
caster,  137  U.  8.  393  (84 :  713);  United  States 
V.  Pridgeon,  163  D.  S.  48  (88:  631). 

In  the  states  of  the  Union  ^nerally  for  all 
criminal  contempts  not  committed  in  the  pres- 
ence of  the  court  there  can,  after  sworn  answer 
by  the  defendant  denying  the  contempt,  be  no 
punishment  inflicted  in  that  proceeding.  Thus 
the  right  to  trial  bv  jury  on  a  criminal  charge 
is  preserved  in  civil  and  private  contempts, 
and  as  such  the  court  below  treated  this.  There 
is  full  right  of  appeal  and  review  as  in  other 
cases 

Lester  v.  Peapie,  150  HI.  408. 

On  habeas  corpus  by  persons  sought  to  be 
extradited  the  Federal  courts  always  look  into 
the  indictment  to  see  whether  an  offense  against 
the  laws  of  the  United  States  is  charged. 

Re  Terrell,  51  Fed.  Rep.  213;  Re  Greene,  59 
Fed.  Rep.  104;  Horner  v.  United  States,  143 
U.  8.  214  (36:  130). 

If  the  Intormation,  on  Its  face,  shows  that  the 
petitioners  only  did  that  against  which  they 
were  not  enjoined,  then  a  judgment  establish- 
ing their  guilt  of  that  which  was  no  violation 
of  the  injunction,  affords  no  lawful  authority 
for  their  *  detention.  The  court  had  no  juris- 
diction on  such  a  finding,  to  Imprison. 

Ex  parte  Lange,  85  U.  8.  18  Wall.  163 
(21:872):  Ex  parte  ^'ielsen,  131  U.  8.  176 
(38:  118). 

Gkneral  words  are  never  permitted  to  extend 
the  meaning  of  particular  words  within  the 
special  scope  or  field  of  such  particular  words. 

Clark  V.  Gaskarth,  8  Taunt.  431;  MeDade 
V.  PeopU,  29  Mich.  60;  Com  v.  EUlian,  109 
Mass.  846,  12  Am.  Rep.  714;  Prim  v.  State,  86 
Ala.  245;  Wisconsin  Cent.  R  Co.  v.  Smith,  52 
Wis.  140. 

Where  the  terms  of  the  injunction  alleged 
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to  be  violated  are  ambiffuoas,  so  that  the  de- 1 
fendant  mi^bt  in  good  failb  be  misled,  be  will 
not  be  guilty  of  contempt. 

United  States  V.  AtchUon^  T.d8,F,B.Oo, 
16  Fed.  Rep.  858. 

Tbere  is  no  allegation  tbat  tbe  defendants 
contemplated  bringing  about  this  violence, 
counseled  it  in  any  way  or  intended  it. 

Farmenf  Loan  d  T.  Co.  y.  Northern  Pae,  R, 
Co.  4  Inters.  Com.  Hep.  744  note,  25  L.  R.  A. 
414  noU,  60  Fed.  Rep.  808. 

If  an  order  of  a  court  is  void  as  beyond  the 
power  of  tbe  court  to  make  it,  its  disobedience 
is  not  contempt.  It  may  be  so  void  because 
tbe  court  had  no  Jurisdiction  to  hear  and  deter- 
mine tbe  case,  or,  because,  having  such  juris- 
diction, tbe  court  lacked  organic  power  to  make 
the  particular  order  in  question. 

mr parte  Fisk,  113  U.S.  713-718,719  (28:1117- 
1119);  Em  parte  Sawyer,  124  U.  8.  200,  220, 
222  (31:  402-409);  Ex  parte  Terry,  128  U.  B. 
289(82:  405);  Windeor  y.  McVeigh,  93  U.  8. 
274-282,  288(28:  914-917);  Eetfoot  v.  People, 
51  HI.  App.  409. 

It  may  be  well  first  to  say  something  as  to 
the  right  of  tbe  government  to  maintain  this 
bill  in  virtue  of  its  supposed  property  right  in 
the  mails.  These  are  carried  by  the  govern- 
ment in  the  exercise  of  a  sovereign  function— 
with  this  equity  has  no  concern,  for  it  may 
not  be  invoked  in  matters  political,  for  tbe  en- 
forcement of  tbe  criminal  law  nor  for  the  pro- 
tection of  other  than  strictly  property  rights. 

Ex  parte  Sawyer,  124  U.  8.  200  (81:  402); 
Cope  V.  Dietrict  Fair  Auo.  99  111.  489.  89  Am. 
Rep.  80;  World^e  Columbian  Exposition  v. 
United  States,  56  Fed.  Rep.  654;  Ex  parte 
Jackson,  96  U.  8.  727  (24:  877K 

In  the  exercise  of  the  exclusive  powers  of 
Congress,  the  failure  of  Congress  to  legislate 
and  provide  regulations  and  restrictions  upon 
any  l)ranch  of  the  subject  matter,  is  equiva- 
lent to  a  declaratioD  tbat  no  regulation  shall  be 
made. 

Welton  ▼.  Missouri,  91  U.  8.  275  (28:  847>; 
Bobbins  v.  Shelby  County  Taxina  Dist,  120  U. 
8.  489  (80:  694),  1  Inters.  Com.  Rep.  45. 

Tbe  courts  of  the  United  States  cannot  exer- 
cise jurisdiction  without  tbe  intervention  of 
Congress. 

Sheldon  y.  SiU,  49  U.S.  8  How. 441  (12: 1147): 
Bank  of  United  States  v.  DeVeaux,  9  U.  8.  5 
Cranch,  61  (8:  88);  dborne  v.  Bank  of  United 
States,  22  U.  8.  9  Wheat.  788  (6:  204);  McCul- 
loe/i  y.  Maryland,  17  U.  8.  4  Wheat.  407  (4: 
601);  Rhode  Island  v.  Massachusetts,  87  U.  8. 
12  Pet.  657  (9: 1288). 

The  Jurisdiction  of  the  United  States  courts 
depends  exclusively  upon  the  Constitution  and 
laws  of  the  United  States,  and  they  .can  nei- 
ther in  civil  nor  criminal  cases  resort  to  the 
common  law  as  a  source  of  jurisdiction. 

United  States  v.  Hudson,  11  U.  8.  7  Cranch, 
82  (8: 259)  United  States  y.  Coolidge,  14  U.  8. 
1  Wheat.  415  (4:  124);  Chi$holm  v.  Oeorrjia,  2 
U.  8  2  Dall.  432  (1:  445);  Ex  parte  BoU man, 
8  D.  8.  4  Cranch,  75  (2:  554);  Paiclet  v.  Clark, 
18  U.  S.  9  Cranch,  888  (8: 749);  Ex  pnrU  Ran- 
dolph, 2  Brock.  477:  Craig Y,  Missouri,  29  U.S. 
4  PeU  444  (7:915);  The  Orleans  y.  Phoebus,  86 
U.  8.  11  Pet.  175  (9:  677);  KendaU  v.  United 
States,  87  U.  8.  12  Pet.  544  (9:  1189);  United 
States  V.  Bevans,  16  U.  8.  8  Wheat.  886  (4: 
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404);  Moffat  y.  Soley,  2  Paine,  108;  Barrisoi^ 
V.  Hadley,  2  Dill.  229;  Hubbard  y.  Nt^therr^ 
R.  Co,  8  Blatchf.  84;  Sfiute  v.   Davis,  Pet.  C. 
C.  482;  Bains  v.  Th^ames  dCatherine,!  Buldw. 
558;  Robinson  v.  Campbell,  16  U.  8.  8  Wheat. 
228  (4:  876);  Meade  y.  Beale,  Taney,  889. 

Where  the  injury  complained  of  is  one  for 
which  a  plain   and  adequate  remedy  is  af- 
forded at  law,  tbe  United  States  courts  can- 
not take  jurisdiction  of  a  bill  in  equity  for  re- 
lief. 

Craves  v.  Boston  Marine  Ins.  Co,  ^  U.  8.  d- 
Cranch,  419  (2: 324);  Watson  v.  Sutherland,  7* 
U.  8.  5  Wall.  74  (18:  580). 

If  there  is  a  remedy  at  law,  the  party  ha» 
a  constitutional  right  to  a  jury  trial. 

Parker  v.  Winnipiseogee  l^tke  Cotton  d  W. 
C(?.  67U.   8.  2  Black.  545  (17:883);  Francis 
V.  Flinn,  118  U.  8.  885  (80: 165). 

The  bill  in  other  aspects  shows  no  case  cog- 
nizable in  equity.  It  cannot  be  maintained  on 
general  principles  of  equity  Irrespective  of  the 
Anti-Monopoly  Act  of  July  2,  1890. 

As  a  bill  by  the  sovereign  to  restrain  a  nui- 
sance or purpresture  it  willnot lie. 

Atty.  Qen  v.  Utiea  Ins,  Co,  2  Johns.  Cb.  871; 
Atty,  Gen,  v.  Tudor  lee  Cb.  104  Mass.  289,  i- 
Am.  Rep.  227;  Atty.  Oen.  v.  Metropolitan  R, 
Co.  125  Mass.  515,  28  Am.  Rep.  264;  ^ateY. 
Uhrig,  14  Mo.  App.  418;  Atty.  Oen.  v.  New  Jer- 
seyR.d  Transp,  Co.  8  N.  J.  Eq.  186-189;  Atty- 
Oen.  Y.  Brown,  24  N.  J.  Eq.  89-92;  Raritan 
y.  Pdrt  Reading  R  Co.  49  N.  J.  Eq.  11;  Mis- 
sissippi d  M.  R.  Co.  y.  Ward,  67  U.  8.  ^ 
Black.  485  (17:  811). 

Even  as  to  navigable  waters,  courts  repre> 
senting  the  judicial'  power  of  the  nation,  can- 
nof  take  tbe  initiative  and  attempt  to  protect 
and  regulate  Interstate  and  foreign  commerce. 

This  power  is  delegated  to  Congress — tbe- 
legislative  branch— and  when  and  not  untd 
tbat  body  has  acted,  the  courts  may  proceed, 
and  then  only  on  the  lines  prescribed  by  legis- 
lative authority. 

Parkersburg  d  0.  Riter  Transp.  Co.  y,  Par-^ 
bersburg,  107  U.  8.  091  (27:  584):  Kenyan  y. 
Knipe.  46  Fed.  Rep.  809;  United  States  v.  Reo^ 
kuk  d  n.  Bridge  Co.  45  Fed.  Rep.  178;  WU- 
lamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  8. 
1  (81:  639);  United  States  y.  Marthinson,  58 
Fed.  Rep.  765. 

Waterways  are  not  railways.  They  arc  free 
to  all  comers,  and  are  not  the  subject  of  pri- 
vate ownership  nor  control,  but  only  of  mu* 
nicipal  regulation  by  public  authority. 

Illinois  Cent.  R  Co.  v.  llUnais,  146  U.  8.  387 
(86: 1018). 

The  control  of  the  railway  is  primarily  with 
the  company  that  owns  and  operates  it. 

As  to  all  local  matters  they  are  subject  te 
local  or  state  regulation.  This  could  not  be 
were  the  power  of  Congress  exclusive  as  in  the 
matter  of  interstate  rates. 

Wabash,  St.  L.dP:ROo,  v.  lUinois,  118- 
U.  8.  557  (80  244).  1  Inters.  Com.  Rep.  31. 

It  cannot  be  possible  that  any  such  super- 
visory powers  over  roads  and  highways  and 
other  ways  of  interstate  commerce  can  be  ex- 
ercised by  the  general  government  in  advance 
of  explicit  and  definite  congressional  legisla- 
tion. No  such  police  power  exists  either  in 
the  executive  or  the  courts. 

In  the  case  of  public  nuisance,  equity  is  ap- 
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pealed  to  in  order  to  secure  the  abatement  of 
the  nuisance.  The  remedy  bj  indictment  is 
not  entirely  adequate  to  this.  The  right  of  in- 
<diyidual8  or  public  officers  to  abate  it  without 
process  of  law  is  also  of  doubtful  efficacy. 
There  is  then  no  adequate  remedy  except  m 
•equity.  But  to  the  repression  of  such  vio- 
lence and  public  disorder  as  are  alleged  in  this 
bill,  the  remedy  in  chancery  is  entirely  inade- 
<quate. 

Two  cases  decided  by  this  court  are  cited 
In  the  opinion  of  the  court  below  as  tending  to 
«upport  tbe  position  that  this  bill  would  lie  in 
the  absence  of  statute:  Georgetown  v.  Alexan- 
dria Canal  Co.  87  U.  S.  12  Pet.  91  (9:  1012); 
and  Pennsylvania  y.  Wheeling  dt  B,  Bridge 
Co.  Co.  54  U.  a  13  How.  518  (14:  249).  It  is 
not  perceived  that  the  latter  case  has  any 
bearing  on  the  case  in  question. 

All  persons  charged  with  infractions  of  Fed- 
eral law  have  the  right  to  trial  by  jury ;  the  po- 
sition of  counsel  for  the  government  and  the 
<x>urt  below  involves  a  denial  of  this  right  as 
to  offenses  against  the  act  in  question. 

Trial  by  jury  is  trial  by  court  and  jury;  the 
court  to  decide  the  law,  the  jury  the  facts. 

3  Bl.  Com.  880;  Ex  parte  MiUigan,  71  U.  8. 
4  Wall.  65  (18:  281). 

The  Act  of  July  2, 1890,  does  not  confer  a 
tight  on  the  government  to  proceed  under  the 
direction  of  the  Attorney  Ckneral  to  abate  a 
41  public  nuisance  existing  in  a  highway  of  in- 
terstate commerce,  but  generally  by  section  4, 
to  prevent  and  restrain,  by  injunction,  viola- 
tions of  a  penal  statute. 

United  States  v.  Patterson,  4  Inters.  Com. 
Itep.  775,  65  Fed.  Rep.  605. 

If  the  sovereign  can  maintain  a  bill  to  re- 
strain conduct  merely  because  it  is  unlawful, 
und  then  punish  for  contempt  those  violating 
the  injunction,  all  the  essential  principles  or 
chancery  and  all  tbe  safeguards  of  constitu- 
tional liberty  are  set  at  naught  and  disregarded. 

The  writ  was  issued  against  certain  defend- 
ants and  all  other  persons.  It  was  attempted 
to  be  cerved  on  a  mob.  This  was  as  wide  a 
<departure  from  received  ideas  as  to  the  office 
of  a  writ  of  injunction  as  it  is  possible  to  con- 
■ceive. 

This  case  is  not  only  absolutely  without  pre- 
cedent or  parallel  but  entirely  foreign  to  the 
Jurisdiction  of  equity  and  at  war  with  the  set- 
tled principles  upon  which  courts  of  chancery 
have  always  proceeded. 

The  suppression  of  pu>)lic  disorder  and  tu- 
mult is  an  executive  and  not  a  judicial  func- 
tion. It  can  be  successfully  dealt  with  only 
by  physical  force.  Those  concerned  in  it 
merit  punishment  and  in  this  the  duty  of  the 
•courts  is  plain.  But  it  is  equally  plain  that 
tbe  onl^  object  of  a  suit  by  the  government  for 
injunction  to  prohibit  what  the  criminal  code 
has  already  forbidden  is  to  change  the  proce- 
dure by  which  the  guilt  of  those  charged  is  to 
beascertalDcd  and  their  punishment  inflicted. 
What  other  possible  object  can  be  plausibly 
suggested. 

Boyd  y.  United  States,  116  U.  8.  616  (29: 
746). 

Any  attempt  to  evade  tbe  constitutional 
guaranty  of  trial  by  jury  is  nugatory  and  void. 

Puterbamh  v.  Smith,  181  III.  199;  Scott  v. 
melt/,  140  U.  8.  106  (85:  858);  Cates  v.  AlUn, 
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149  U.  8.  451  (87:  804);  Flint  River  S.  B,  Co. 
V.  Roberts,  2  Fia.  102.  48  Am.  Dec.  178;  North 
Pennsf/ltania  Coal  Co.  v.  Snowden,  42  Pa.  488, 
82  Am.  Dec.  580;  Hainett  App.  "JS  Pa.  169; 
Love  V.  Morrill,  19  Or.  545;  Collins  v.  State, 
88  Ala.  212;  3  Bl.  Com.  p.  381;  Counselman  v. 
flitc/icoek,  142  U.  8.  547  (85:  1110).  3  Inters. 
Com.  Rep.  816. 

Can  it  be  plausibly  contended  that  under  this 
statute,  thus  reconstructed,  men  could  be  en- 
joined from  threatening  and  intimidating  other 
men  and  preventinc  them  from  working  on 
railway  trains,  coaches  or  drays,  passing  over 
these  ways  of  interstate  commerce,  and  for  vio- 
lation of  such  an  injunction,  punished  for  con- 
tempt?   Most  certainly  not. 

Messrs.  Richard  Olney,  Attp.  Oen.,  Ed 
ward  B.  Whitney,  Assistant  Atty,  Oen.  and 
Edwin  Walker  for  respondents: 

There  is  only  one  question  in  this  case, 
namely,  whether  the  court  had  jurisdiction,  in 
the  strict  sense  of  that  word,  to  issue  the  writ 
of  injunction  in  the  original  suit,  or  any  part 
thereof.  No  claim  can  be  made  in  such  a 
habeas  corpus  proceeding  of 

(a)  error  in  the  original  suit;  as 

(b)  that  the  United  8tates  was  not  a  proper 
party  complainant;  or 

(c)  that  the  injunction  was  too  broad. 
Nor  can  any  claim  be  made  of 

(d)  insufficiency  of  the  in  formation  4by  which 
the  contempt  proceedings  were  instituted;  or 

(e)  error  in  those  proceedings;  or,  more  par- 
ticularly. 

(f)  that  there  was  no  jury  trial;  or 

(g)  that  the  contempt  charged  is  criminal  in 
its  nature. 

The  court  bad  jurisdiction  to  grant  the  origi- 
nal injunction  and  every  part  thereof. 
For 

(a)  equity  has  general  jurisdiction  over  vio- 
lations of  property  rights;  and  though  it  has 
put  limits  upon  the  exercise  of  its  own  juris- 
diction, a  transgression  of  these  limits  is 
simply  error. 

Moreover, 

(b)  defendants'  combination  was  in  main  an 
attack  upon  property  rights;  and  upon  rights 
in  which  the  general  public  of  the  United 
8tates  was  deeply  interested; 

(c)  tbe  Attorney  General  had  the  power,  in- 
dependent of  statute,  to  sue  for  the  protection 
of  the  public; 

(d)  the  case  was  cognizable  in  equity  by  gen- 
eral principles; 

(e)  and  also  by  the  Anti  Trust  law^ 

(f)  which  law  is  constitutional. 
Jurisdiction  to  grant  the  injunction  is  the 

only  question  reviewable  on  habeas  corpus. 

No  questions  are  reviewable  except  such  as 
are  strictly  jurisdictional.  Thus  error  in 
awarding  an  injunction  is  no  defense  to  con- 
tempt proceedings,  still  less  a  ground  of  com- 
plaint in  habeas  corpus. 

There  must  have  been  something  worse  than 
mere  error  in  the  original  suit;  there  must  have 
been  an  absolute  lack  of  jurisdiction  in  the 
court,  so  that  the  writ  of  injunction  is  a  mere 
nullity.  Er  parte  Savin,  131  U.  S.  267  (83:150); 
Be  Tyler,  149  U.  S.  1«4,  IHO  (87:  689.  694);  Ra- 
palje,  Contempt,  §§40, 113,  and  cases  cited;  Ex 
parte  Lennon,  64  Fed.  Rep.  H20;  Elliott  v.  P«i>- 
sol,  26  U.  8.  IPet.  828,840(7- 164,  170.) 
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If  equity  baa  general  JurlsdicUoii  over  the 
aubiectmatter^tben  ita ordera  must  be  obeyed 
until  tbeyare  reversed  or  aet  aside.  If  the 
judge  doea  any  flaffrant  wrong,  be  can  be 
punished  by  impeachment. 

Hunter  ▼.  8lnU,  6  Ind.  423;  United  States 
y.  Daif,  6  Am.  L.  Reg.  636-689. 

Federal  tribunala  have  exercised  no  appel- 
late Jurisdiction  in  contempt  proceedincfs  ex- 
cept in  the  peculiar  case  of  Warden  ▼.  aearU, 
121  U.  S.  14  (80:  858). 

Error  iu  the  original  suit  does  not  excuse 
from  contempt 

PeapU  V.  Rice,  144  N.  Y.  249.  261. 262. 

It  is  not  material  whether  the  complainant 
has  an  adequate  remedy  at  law.  If  the  legal 
remedy  is  adequate,  equity  ought  not  to  inter- 
fere, and  interierence  on  its  part  ia  error;  but 
the  defect  is  not  jurisdictional. 

Re  Tyler  149  U.  S.  164,  181  (87:  689  694); 
Chtmung  Canal  Bank  v.  Jvdson,  8  N.  Y.  254, 
268;  ffollins  v.  BrierJUld  Coal  d  Iron  Co,  150 
U.  8.  871  (£7:  1113).  and  cases  cited;  In$ley  v. 
United  Statee,  150  U.  S.  512.  515  (87:  1163, 
1165). 

Whether  the  United  States  was  a  proper 
party  complainant  is  not  a  Jurisdictional  ques- 
tion, and  hence  does  not  arise  on  contempt 
or  habeas  corpus  proceedings. 

If  the  acts  enjoined  are  unlawful  in  their 
nature,  and  such  aa  chancery  has  power  to 
enjoin  at  suit  of  the  proper  party  complain- 
ant, then  it  is  merely  error  if  it  enjoins  at  the 
suit  of  a  party  not  sufDciently  interested  to 
enable  him  by  lights  to  sue. 

Pomeroy, Remedies,  §  483;  1  Daniell.  Ch.  PI. 
&  Pr.  (6th  ed.)  680;  Re  Walker.  136  N.  Y.  20. 
29. 

That  the  injunction  is  too  broad  cannot  be 
claimed  upon  thia  application,  for  there  is  a 
general  finding  that  it  is  violated.  If,  there- 
fore, there  be  a  valid  clause  in  the  injunc- 
tion the  finding  must  be  applied  thereto,  at 
least  this  is  the  case  as  to  the  portion  alleged 
in  the  information  to  have  been  violated. 

A  single  good  count  in  the  indictment  sus- 
tains a  verdict  of  guilty,  although  the  other 
counts  may  be  defective. 

Eranti  v.  United  States,  153  U.  8.  584,  595 
(28:  ^0,  884). 

Contempt  proceedings  have  been  called 
quasi  criminal  in  character. 

Be  parte  Kearney,  20  U.  8.  7  Wheat  88-48 
(5:  891,  892);  Ek parte  Watkins,  28 U.  8.  3  Pet., 
193.  208  (7:  650.655);  Hew  Orleans  y.  A'etoTork 
Mail  SS.  Co.  87  U.S.  20  Wall.  887.  892(22:  854, 
^57);  Hayes  ▼.  FiseJter,  102  U.  S.  121  (26:  95); 
Richards  v.  West,  8  N.  J.  Eq.  456,  459. 

But  even  insufficiency  in  the  information  is 
not  ground  for  holding  contempt  proceedings 
void  upon  a  habeas  corpus. 

JVtfw  Orleans,  0.  Jt  G.W.R  Co.  v.  Lindsay. 
71  U.S.  4  Wall.  650.  656  (18:  328.  880);  RoberU 
V.  Graham,  78  U.  S.  6  Wall  578  (18:  791). 

Contempt  proceeding  are  not  in  this  respect 
analogoua  to  prosecutions  for  crime.  They 
are  commenced  in  various  informal  ways. 

Ex  parte  Cuddy,  181  U.  S.  280.  281  (38: 154, 
155);  Ex  parte  Terry,  128  U.  8.  289.  298.306 
(82:  405,  409). 

But  even  indictments  are  not  given  tbe 
same  scrutiny  on  habeas  corpus  as  on  writ  of 
error. 
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Ex  parU  Tarbrough,  110  U.  8.  661.  654  (38r 
274.  275);  Ex  parte  Ptirks,  98  U.&  18,  20  (23t 
787,  788). 

Error  In  contempt  proceedings  cannot  b* 
made  the  basis  of  habeas  corpus  proceedinin. 

Ex  parte  Biffdow,  118  U.  8.  828  (28:  1005); 
Re  Tyler,  149  U.  8.  164.  180.181  (87:  689. 694); 
Re  Swan,  150  U.  8.687.  651  (87: 1207.  1210); 
United  States  v.  Fridgeon,  163  U.  8.  48.  e» 
(88: 631.  636). 

It  is  therefore  necessary  for  petitioners  to 
show  that  the  contempt  proceedings  were  void 
ab  initio~~\hhi  there  was  no  Jurisdiction  io 
the  court  to  entertain  them.  If  there  waa  no^ 
Jurisdiction,  then  a  writ  of  habeas  corpus  wa» 
proper. 

Et  parte  Fisk,  118  U.  S.  718,  718(28: 1117, 
1119);  Ex  parte  Sawyer,  124  U.  S.  200  (31:  402). 

This  principle  that  a  writ  of  habeas  corpus^ 
cannot  be  granted  on  account  of  mere  errors,, 
applies  equally  to  other  proceedings. 

Stevens  v.  Fuller,  136  U.  8.  468(34:  461);  B^ 
parU  CarU,  106  U.  8.  521  (27:  288);  Wood  v. 
Rrusft,  140  U.  8.  278  (35: 505). 

Qrand  juries  and  petit  Juries  are  unknown 
in  chancery,  and  cannot  be  demanded. 

Eilenbecker  v.  Plymouth  County  Diet.  Ct,  184 
U.  S.  81,  86  (83:801,  808):  Rapalje,  Con- 
tempt, §§  10, 112.  and  cases  cited. 

That  tne  act  of  contempt  is  also  a  criro» 
does  not  make  acommiiment  for  contempt  er- 
roneous; still  less,  a  nullity. 

Ez  parte  Satin,  131  U.  8.  267  (88:  150);  aee 
also  authorities  cited  in  8  Am.  &  Eng. 
Enc.  Law,  794. 

The  act  punished  by  chancery  is  disobedi- 
ence to  its  own  order. 

Pcttibone  v.  United  States,  148  U.  a  206.. 
207  (37:  423,  424). 

Jurisdiction  to  grant  the  injunction  in  ques- 
tion is  complete. 

Equity  Jurisdiction  extends  at  least  over 
the  whole  domain  of  property  rights.  Any 
step  within  this  domain,  though  unwarrantea 
by  statute  or  precedent,  is  at  worst  error.  It 
is  not  a  nullity. 

Ex  parte  Sawyer,  124  U.  8.  200  (81:  402);  1 
Pom.Eq.  Jur.  §§  129-131;  Hunt  v.  Huitt.  7% 
N.  Y.  217,  228-280.  28  Am.  Dec.  129;  SooU  v. 
Neely,  140  U.  8.  106  (85:  858). 

Thus.  also,  if  a  crime  baa  been  committed^ 
equity  Jurisdiction  does  not  embrace  its  punish- 
ment. If,  however,  a  crime  is  threatened, 
and  it  will  involve  injury  to  property  rights  for 
which  there  will  be  no  adequate  remedy  at 
law.  then  equity  Jurisdiction  authorizes  an  at- 
tempt at  its  prevention  by  the  proper  writ  of 
restraint 

Atty.  Qen.  v.  Utica  Ins.  Co.  9  Jobna.  Ch. 
378.  380;  Sparhawk  v.  Union  Pass.  R  Co.  U 
Pa.  401:  Austria  v.  Day.  8  De.  G.  F.  &  J.  217. 

Of  course,  the  decree  of  a  court  of  chancery 
may  be  void  because  the  subject-matter  is  out 
of  the  Jurisdiction  of  the  i)articoUr  court  in 
question,  while  it  maybe  within  chancery  Jur- 
isdiction in  general. 

Bickey  v.  Stewart,  44  U.  8.  8  How.  750  01: 
814);  Williamson  v.  Berry,  49  U.  8.  8  How. 
495  (12:  1170);  Rose  v.  Eimely,  8  U.  8.  4 
Cranch,  241  (2:  608);  A'oble  v.  Union  Biter 
Logging  R  Co.  147  U.  8.  166.  178-175  (87: 
123.  126,  127). 

The  damage  done  by  petitionera  waa  in  main 
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damage  to  property  riGfbts,  although   it  In- 
cluded also  some  restaint  oo  persouaT  liberty. 

The  attorney  general  may  sue  in  chancery 
In  the  name  of  the  United  States  to  protect  the 
interests  of  the  public. 

Lmtcd  States  v.  San  Jacinto  Tin  Co,  185  U. 
8.  S73.  285,  2?-6  (81:  747,  751.  752);  Curtner  v. 
UniUd  Slates  149  U.  8.  (J62,  671.  tt72  (37:  890. 
898);  United  State$  y.  American  Bell  TeUph. 
Co,  128  U.  8.  815  (32:  450);  Mowry  y.  Whitney, 
81  U.  8.  14  Wall.  484  (20:  b58). 

So  the  attorney  general  of  a  state  may  sue 
in  equity  to  res' rain  acts  interfering  with  the 
rights  of  the  public,  such  as  rights  of  fishing, 
lK>ating  and  bathing. 

Atty.  Gen.  y,  Jamaica  Pond  Aqueduct  Corp. 
133  .\iass.  361;  Cootiaw  Min.  Co.  y.  SouHi  Caro- 
lina, 144  U.  8.  550,  566  (36:  537.  643);  Spar- 
haifk  y.  Union  Pass  B.  Co.  54  Pa.  401;  People 
y.  Powers,  83  Hun,  450. 

There  was  a  good  cause  of  action  in  equi- 
ty, independent  of  the  Anti-Trust  law  of 
1890. 

ArtJiur  y.  Calces,  4  Inters.  Com.  Rep.  744, 
25  L.  R.  A.  414.  63  Fed.  Rep.  810. 

It  may  be  conceded  that  a  body  of  men,  hav- 
ing a  real  or  supposed  grieyance  against  their 
employer,  may  go  out  at  any  moment  without 
fear  of  an  injunction. 

This  case  presents  a  totally  different  ques- 
tion. Petiiioners  are  not  strikers.  They  were 
not  (railroad  employes,  so  far  as  appears. 
They  are  officers  of  an  association,  presumably 
supported  by  salaries  contributed.  They  are 
outsiders  interfering  between  the  railroad  com- 
panies and  their  employes,  to  the  great  detri- 
ment of  the  public. 

Such  combinations  are  probably  criminal 
conspiracies  at  common  law,  although  the  act 
of  each  indiyidual  striker  in  striking  be  law- 
ful. 

Cases  upon  the  law  of  conspiracy  may  be 
found  collected  by  yarious  authors  with  yary- 
ing  views,  in  Carson  Wright  on  Criminal  Con- 
spir:inci»'s,  in  Cogley  on  Strikes,  and  in  a  re- 
cent address  of  C.  C.  Allen,  Esq.  (Am.  Bar 
Asso.  Proc.  of  1894.  p.  299). 

Com,  y.  Carlisle,  Bright.  (Pa.)  86;  State  y. 
Buchanan,  5  Har.  &  J.  817,  9  Am.  Dec. 
534. 

Contracts  in  restraint  of  trade  are  illegal 
wheneyer  they  are  preiudicial  to  the  public 
interests  (Oi7>6«y.  Consolidated  Gas  Co.  180  U. 
8.  396  (32:  979)  and  cases  cited)  and  other  con- 
tracts or  combinations  have  been  declared  ot>- 
Jectionable  for  like  reasons. 

Vertue  v.  Clire,  4  Burr.  2472. 

Strikes  have  been  spoken  of  as  lawful  or  un- 
lawful,according  to  their  special  circumstances. 

Vertue  v.  Clive,  supra,  and  Com,  y.  Hunt, 
4  Met.  Ill,  88  Am.  Dec.  846. 

The  law,  has  not  yet,  we  belieye,  gone  so 
far  as  to  sanction  combinations  to  interfere 
with  the  contracts  of  third  parties  or  to  estab- 
lish a  monopoly. 

United  States  y.  B,  0.  Knight  Co.  ante, 
825. 

It  may  be  conceded  that  boycotts  are  some- 
times law  Tul. 

Ilcmoood  V.  Tillson,  75  Me.  225,  46  Am.  Rep. 
878;  t*ayne  v.  Western  d  A.  R.  Co.  IZ  Lea. 
607.  49  Am.  Rep.  666. 

But  if  A  dislikes  or  disapproves  of  B,  he 
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cannot  enforce  C  also  to  boycott  him  by  un- 
lawfully breaking  contracts. 

Walker  y.   Cronin,   107  Mass.  655,  567; 
Teinpcrt<m  y.  Ruaaell.  [1893]  Q.  B.  716,  727. 

The  cases  In  the  books  are  numerous  and  not 
always  easy  to  reconcile. 

Old  Dominion  SS.Co.  ▼.  McKenna,  80  Fed. 
Rep.  48;  State  v.  Stewart,  59  Vt  %1%,  59  Am. 
Rep.  710;  United  States  y.  Kane,  28  Fed.  Rep* 
748;  Crump  v.  Com,  84  Va.  927,  944;  State  v. 
filidden,  55  Conn.  46,  76;  Toledo,  A.  A,  d  N. 
J/.  H.  Co.  V.  Pennsylvania  Co.  19  L.  R.  A.  387, 
54  Fed.  Rep.  780,  787.  738;  Sfterry  y.  Perkins,, 
147  Ma.ss.  212;  Casey  y.  Cincinnati  Typograph- 
ical Union  No.  S,  12  L.  R.  A.  193,  45  Fed.  Rep. 
185;  Coeur  d*Alene  Consol.  dh  Min,  Oo.  v.  Min- 
ers Union  of  Wardner,  19  L.  R.  A.  382» 
51  Fed.  Rep.  260;  Reg.  y.  Duffidd,  5  Cox.  C. 
C.  404;  Temperton  y.  Russell  [1893]  Q.  B. 
715;  Carcio  y.  Rutherford,  106  ^Inss.  1, 
8  Am.  Rep.  287;  State  y.  Donaldson,  3i  N.  J. 
L.  151,  90  Am.  Dec.  649;  Gregory  v.  Bruns- 
wick, 6  Man.  &  G.  205;  Callan  v.  Wilson,  127 
U.  S.  540,  565.  556  (32:  223,  228);  Arthur  v. 
Cakes,  4  Inters.  Com.  Rep.  744,  25  L.  R.  A. 
414,  63  Fed.  Rep.  810,  321. 

A  combination  of  acts,  each  harmless  in  it- 
self and  lawful  standing  alone,  may  be  an  of- 
fense against  the  law. 

Mogul  83.  Co.  y.  McGregor  [1892]  App. 
Cas.  25,  38. 

Such  a  combination  is  unlawful  when  it  is 
formed  for  the  purpose  of  obtaining  despotic 
power  oyer  a  whole  trade  or  industry. 

Cousins  y.  Smith,  13  Ves.  Jr.  541;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  178, 
8  Am.  Rep.  159;  Central  Ohio  Salt  Co.  v. 
Guthrie,  35  Ohio  St.  666;  Hooker  v.  Vande- 
water,  4  Deuio,  849,  47  Am.  Dec.  258;  I 
Wharton,  Contracts,  §  439;  Collins  y.  Locke, 
L.  R.  4  App.  Cas.  674;  Hilton  y.  Eckersley,  ft 
El.  &  Bl.  47. 

It  is  for  the  Federal  courts,  not  those  of  the 
states,  to  right  these  wrongs. 

The  goyernmenl's  interest  in  the  mail  [Sea- 
right  y.  Stokef,  44  U.  8.  8  How.  151,  169  (11: 
587,  546)],  is  alone  enough  to  give  it  a  stand- 
ing  as  complainant. 

Congress,  by  its  legislation,  has  already  as- 
sumed most  complete  control  over  interstate 
railway  transportation. 

Interstate  railway  commerce,  like  interstate 
ocean,  river  or  lake  commerce,  is  within  the 
protection  of  the  Federal  courts. 

Philadelphia  dk  R.  R.  Co.  y.  Pennsylvania 
r* State  Freight  Tax]"  S2  V.  8.  15  Wall.  282, 
275(21:146.  161). 

Transportation  of  passengers  is  as  much 
commerce  as  transportation  of  freight. 

New  York  v.  Compagnie  Generate  Transat- 
lantique,  107  U.  S.  59  (27:  388),  and  cases  cited; 
Dubuque  dt  S.  City  R.  Co.  y.  Richmond,  86  U. 
8.  19  Wall.  584,  589  (22:  178,  176);  Bowman 
y.  Chicago  &  N.  W,  R.  Co,  125  U.  S.  465,  485 
(31:  700.  707),  1  Inters.  Com.  Rep  828;  Pensa- 
cola  Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U. 
S.  1,  9  (24:  708, 710);  Clierokee  Nation  v.  South- 
ern Kansas  R  Co.  185  U.  8.  657.  653  (84:  295, 
302). 

It  is  not  to  be  expected  Ihat  any  precedent 
precisely  in  point  should  be  found.  If  prece- 
dents precisely  in  point  were  necessary  for  ev- 
ery exercise  of  equity  Jurisdiction,  equity  ju- 
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risprudeno^  would  never  have  grown  to  its 
preBent  hfgh  estate. 

Joy  ▼.  St.  Louis,  138  U.  S.  1.  60  (84:  843, 
669). 

Analogies  for  this  injuoction  raay  be  found. 

Texas  db  P,  B,  Co.  ▼.  Interstate  fransp.  Co, 
ante,  271;  Callanan  v.  Oilman,  107  N.  Y.  860; 
Katanagh  ▼.  Mobile  d  O.  H.  Co.  78  Ga.  803; 
Walker  v.  Brewster,  L.  R.  5  Eq.  25. 

In  boycotting  cases,  the  analogy  of  nui- 
sances has  been  carried  still  further. 

Sherry  y,  iFVrA:»n«,  147  Mass.  212;  Casej/y.  Cin- 
cinnati Typographical  Union  No.  S,\2  L.  R.  A. 
198, 45  Fed.  Rep.  135;  Toledo,  A.  A.  i&K  M.  R. 
Co.  V.  Pennsylvania  Co.  19  L.  R.  A.  887, 54  Fed. 
Rep.  730;  Arthur  v.  Cakes,  4  Inters.  Com.  Rep. 
744. 25  L.  R.  A.  414,  63  Fed.  Rep.  310;  BtindeU 
▼.  Eagan,  64  Fed.  Rep.  40;  Hill  v.  Hart^Davis, 
L.  R.  21  Ch.  Div.  798;  Pollard  v.  Photographic 
Co.  L.  R.  40  Ch.  Div.  345;  Schuyler  v.  Curtis, 
e4  Hun,  594. 

The  Anti-Trust  law  of  1890  also  authorizes 
this  injunction. 

Thoueh  the  Act  is  on  one  side  penal  as  well  as 
remedial,  it  is  not  necessary  to  give  it  a  nar- 
row construction. 

United  States  v.  Workingmens  Amalgamated 
Council,  4  Inters.  Com.  Rep.  831,  26  L.  R.  A. 
158,  64  Fed.  Rep.  994;  UniUd  States  v.  Elliott, 
4  Inters.  Com.  Rep.  798.62  Fed.  Rep.  801, 
«4  Fed.  Rep.  27;  Thomas  v.  Cincinnati,  N.  O. 
d  T.  P.  R.  Co.  4  Inters.  Com.  Rep.  788,  62 
Fed.  Rep.  808. 821;  United  States  ▼.  Agler,  62 
Fed.  Rep.  824. 

Opposed  to  these  is  but  a  single  dictum  of 
Judge  Putnam  in  United  i^ates  y.  Patterson,  4 
Inters.  Com.  Rep.  775,  55  Fed.  Rep.  605. 

The  word  ''conspiracy"  is  not  affected  by 
any  words  of  description  or  qualification. 
The  present  case  comes  within  the  ordinary 
definition  of  that  word. 

Johnson  y.  State,  26  K.  J.  L.  818;  Com.  y. 
Eunt,  4  Met.  Ill,  8S  Am.  Dec.  346;  Pettibone 
v.  Unitrd  States,  148  U.  8. 197  (87:419);  Queen 
▼.  Warburton,  L.  R.  1  C.  C.  274. 

A  conspiracy  is,  primarily,  simply  a  combi- 
nation of  two  or  more  persons.  A  conspiracy 
is  unlawful  when  its  purpose  is  unlawful. 

Their  attempt  to  monopolize  also  brings 
petitioner  within  the  Anti-Trust  law. 

Ra  Greene,  52  Fed.  Rep.  104;  United  States 
y.  E,  C.  Knight  Co.  ante,  825;  Mogul  SS.  Co. 
y.  McGregor,  [1892],  App.  Cas.  25,  46. 

The  An ti  Trust  law  is  constitutional  within 
the  limits  defined. 

PeopU  y.  Sheldon,  28  L.  E.  A.  221, 189  N.  Y. 
251. 

Mr.  JusHu  Brewer  delivered  the  opinion 
of  the  court: 

The  case  presented  by  the  bill  Is  this:  The 
United  States,  finding  that  the  interstate  trans- 
portation of  persons  and  property,  as  well  as 
the  carriage  of  tlie  mails,  is  forcibly  obstructed, 
and  that  a  combination  and  conf^piracy  exists 
to  sublect  the  control  of  such  traoMportation  to 
the  will  of  the  conspirators,  applied  to  one  of 
their  courts,  sitting  as  a  court  of  equity,  for  an 
injunction  to  restrain  such  obstruction  and 
prevent  carrying  into  effect  such  conspiracy. 
TWO  questions  of  importance  are  presented: 
First.  Are  the  relations  of  the  general  govern- 
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ment  to  interstate  commerce  and  the  trans- 
portation of  the  mails  such  as  authorize  a  direct 
interference  to  prevent  a  forcible  obstruction 
thereof?  Second.  If  authority  exists,  as  au- 
thority in  governmental  affairs  implies  both 
power  and  duty,  has  a  court  of  equity  Juris- 
diction to  issue  an  injunction  in  aid  of  the  per- 
formance of  such  duty? 

*First.  What  are  the  relations  of  the  [578 
general  government  to  interstate  commerce  and 
the  transportation  of  the  mails?  Thev  are  those 
of  direct  supervision,  control,  and  manage- 
ment. While  under  the  dual  system  which 
prevails  with  us  the  powers  of  government 
are  distributed  between  the  state  and  the  na- 
tion, and  while  the  latter  is  properly  styled  a 
government  of  enumerated  powers,  yet  within 
the  limits  of  such  enumeration  it  has  all  the 
attributes  of  sovereignty,  and,  in  the  exercise 
of  those  enumerated  powers,  acts  directly  upon 
the  citizen,  and  not  through  the  intermediate 
agency  of  the  state. 

'*The  government  of  the  Union,  then  is.  em- 
phatically and  truly,  a  government  of  the 
people.  In  form  and  in  substance  it  emanates 
from  theuL  Its  powers  are  granted  by  them, 
and  are  to  be  exercised  directly  on  them,  and 
for  their  benefit.'* 

"No  trace  is  to  be  found  in  the  Constitution 
of  an  intention  to  create  a  dependence  of  the 
government  of  the  Union  on  thoee  of  the 
states,  for  the  execution  of  the  great  powers 
attigned  to  it.  Its  means  are  adtquate  to  its 
ends;  and  on  those  means  alone  was  it  expected 
to  rely  for  the  accomplishment  of  its  ends. 
To  impose  on  it  the  necessity  of  resorting  to 
means  which  it  cannot  control,  which  another 
government  may  furnish  or  withhold,  wouM 
render  its  course  precarious,  the  result  of  iti 
measures  uncertain,  and  create  a  dependence 
on  other  governments,  which  might  disap- 
point its  most  Important  desifcns,  and  is  incom- 
patible with  the  language  of  the  Constitution." 
Chief  Justice  Marshaii  in  McCuUoeh  y.  JTary- 
land,  17  U.  8.  4  Wheat.  816,  405,  424  [4:  579, 
601,  605]. 

*'Both  the  states  and  the  United  States  ez- 
isted  before  the  Constitution.  Tbe  people, 
through  that  instrument,  establisbrd  a  more 
perfect  union  by  substituting  a  national  gov- 
ernment, acting,  with  ample  power,  directly 
upon  the  citizens,  instead  of  the  confederate 
government  which  acted,  with  powers  j^reatly 
restricted,  only  upon  the  states."  Chief  Jus- 
tice Chase  in  Lane  County  v.  Oregon,  74  U.  8. 
7  Wall.  71,  76  [19:  101,  104]. 

"We  hold  it  to  be  an  incontrovertible  prin- 
ciple, that  the  government  of  the  United  Stales 
may,  by  means  of  physical  force,  exercised 
through  its  oflScial  agents,  execute  on  every 
foot  of  American  soil  the  power;*  and  funninns 
that  belong  to  *it.  This  necessarily  in-  [579 
volves  the  power  to  command  obeaience  to  its 
laws,  and  hence  the  power  to  keep  the  peace  to 
that  extent.*' 

"This  power  to  enforce  its  laws  and  to  exe- 
cute its  functions  in  all  places  does  not  den>» 
gate  from  the  power  of  the  state  to  execute  ila 
laws  at  the  same  time  and  in  the  same  places. 
The  one  does  not  exclude  the  oUier,  except 
where  both  cannot  be  executed  at  the  same 
time.    In  that  case,  the  words  of  the  ConsUta- 
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tioD  itself  show  which  is  to  yield.  'This  Con- 
stitution, and  all  laws  which  shall  be  made  in 
pursuance  thereof,    .     .    .    shall  be  the  su- 

f>reine  law  of  the  land.' "  Mr.  Justice  Bradley 
n  Ex  parte  Siebold,  100  U.  8.  871,  895  [25: 
717.  7251.  See  also,  The  Exchange  v.  McFad- 
don,  11  tJ.  a  7  Cranch,  116,  136  [8:  287.  2931; 
Cohens  v.  Virginia,  19  U.  8.  6  Wheat.  264,  413. 
f5:  257,  293];  Legal  Tender  Cases.  79  U.  8.  12 
Wall.  457.  555  [20:  287,  313];  Tennessee  v. 
Dapis,  100  U.  8.  257  [25:  6481;  Chae  Chan 
Ping  V.  United  Slates  TT/ie  Chinese  Exclusion 
Case")  180  U.  8.  581  [82:  1068];  Cunningham 
▼.  lieagle.  185  U.  8.  1  [34:  55] ;  Logan  v.  United 
StaUs,  144  U.  8.  268  [36:  429];  Fang  Tue  Ting 
▼.  UniUd  States,  149  IJ.  8.  698  [87:  905];  lU 
Quarles,  ante,  1080. 

Among  the  powers  expressly  given  to  the 
national  government  are  the  control  of  inter- 
state commerce  and  the  creation  and  manage- 
ment of  a  postoffice  system  for  the  nation. 
Article  I,  section  8,  of  the  Constitution  pro- 
vides that  '*the  Congress  shall  have  power. 
.  .  .  Third,  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  and  with 
the  Indian  tribes.  .  .  .  Seventh,  to  establish 
postofflces  and  postroads." 

Congress  has  exercised  the  power  granted  in 
respect  to  interstate  commerce  in  a  variety  of 
legislative  acts.  Passing  by  all  that  legislation 
in  respect  to  commerce  by  water,  and  consid- 
«ring  only  that  which  bears  upon  railroad  in- 
terstate transportation  (for  this  is  the  f»pecific 
matter  involved  in  this  case)  these  acts  may  be 
noticed:  First,  that  of  June  15.  1866  (14  Stat. 
<it  L.  66)  carried  into  the  Revised  Statutes  as 
eection  5258,  which  provides: 

"Whereas,  the  Omstitution  of  the  United 
States  confers  upon  Congress,  in  express 
terms,  the  power  to  regulate  commerce  among 
the  several  states,  to  establish  postroads,  and 
to  raise  and  support  armies:  Therefore.  Be  it 
SHO}enaeted  by  the*Senate  and  House  of  Repre- 
sentatives of  tlie  United  Stales  of  America  in 
Congress  assembled.  That  every  railroad  com- 
pany in  tbe  United  States  whose  road  is  oper- 
tttea  by  steam,  its  successors  and  assigns,  be, 
and  is  hereby,  authorized  to  carrv  upon  and 
over  its  road,  boats,  bridges,  ana  ferries  all 
passengers,  troops,  government  supplies, 
mails,  freight,  and  property  on  their  way  from 
any  state  to  another  state,  and  to  receive  com- 
pensation therefor,  and  to  connect  with  roads 
of  other  states  so  as  to  form  continuous  lines 
for  the  transportation  of  the  same  to  the  place 
of  destination." 

Second.  That  of  March  8.  1878(17  Stat,  at 
L.  584;  Rev.  Stat.  §§  438G  to  4389)  which  reg- 
ulates  the  transporlaiion  of  livestock  over  in- 
terstate railroads.  Third.  That  of  May  29, 
1884  (chap.  60.  §  6.  23  Stat,  at  L.  82)  prohib- 
iting interstate  transportation  by  railroads  of 
livestock  affected  with  any  contagious  or  in- 
fectious disease.  Fourth.  That  of  February 
4,  1887  (24  Stat,  at  L.  879)  with  its  amend- 
ments of  March  2, 1889  (25  Stat,  at  L.  8.i5)and 
February  10.  1891  (26  Stat,  at  L.  743)  known 
as  the  '^Interstate  Commerce  Act,"  by  which 
a  commission  was  created  with  large  powers 
of  regulation  and  control  of  interstate  com- 
merce by  railroads,  and  the  sixteenth  section 
of  which  Act  gives  to  the  courts  of  the  United 
States  power  to  enforce  the  orders  of  the  com 
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mission.  Fifth.  That  of  October  1,  1888  (25 
Stat,  at  L.  601)  providing  for  arbitration  be- 
tween railroad  interstate  companies  and  their 
employes:  and.  sixth,  the  Act  of  March  2. 
1893  (27  Stat,  at  L.  681)  requiring  the  use  of 
automatic  couplers  on  interstate  trains,  and 
empowering  the  Interstate  Commerce  Com- 
mission to  enforce  its  provisions. 

Under  the  power  vested  in  Congress  to  estab- 
lish postoffices  and  postroads.  Congress  has, 
by  a  mass  of  legislation,  established  the  great 
postoflSce  system  of  the  country,  with  all  its 
detail  of  organization,  its  machinery  for  the 
transaction  of  business,  defining  what  shall  be 
carried  and  what  not,  and  the  prices  of  car- 
riage, and  also  prescribing  penalties  for  all  of- 
fenses against  It 

Obviuusly  these  powers  given  to  the  national 
government  over  interstate  commerce  and  in 
respect  to  the  transportation *of  the  mails [5  81 
were  not  dormant  and  unused.  Congress  had 
taken  hold  of  these  two  matters.and  by  various 
and  specific  acts  had  assumed  and  exercised  the 
powers  given  to  it,  and  was  in  the  full  dis- 
charge of  its  duty  to  regulate  interstate  com- 
merce and  carry  the  mails.  The  validity  of 
such  exercise  and  the  exclusiveness  of  its  con- 
trol had  been  again  and  again  presented  to 
this  court  for  consideration.  It  is  curious  to 
note  the  fact  that  in  a  large  proportion  of  the 
cases  in  respect  to  interstate  commerce  brought 
to  this  court  the  question  presented  was  of  the 
validity  of  state  legislation  in  its  bearings 
upon  interstate  commerce,  and  the  uniform 
course  of  decision  has  been  to  declare  that  it 
is  not  within  the  competency  of  a  state  to  leg- 
islate in  such  a  manner  as  to  obstruct  interstate 
commerce.  If  a  state  with  its  recognized 
powers  of  sovereignty  is  Impotent  to  obstruct 
interstate  commerce,  can  it  be  that  anv  mere 
voluntanr  association  of  individuals  within  the 
limits  of  that  state  has  a  power  which  the 
state  itself  does  not  possess? 

As,  under  the  Constitution,  power  over 
interstate  commerce  and  the  transportation  of 
the  mails  is  vested  in  the  national  government, 
and  Congress  by  virtue  of  such  grant  has 
assumed  actual  and  direct  control.  It  follows 
that  the  national  government  may  prevent  any 
unlawful  and  forcible  interference  therewith. 
But  how  shall  this  be  accomplished?  Doubt- 
less, it  is  within  the  competency  of  Congress 
to  prescribe  by  legislation  that  any  interfer- 
ences with  these  matters  shall  t>e  offenses 
against  the  United  States,  and  prosecuted  and 

Sunished  by  indictment  in  the  proper  courts. 
>ut  is  that  the  onlv  remedy?  Have  the  vast 
interests  of  the  nation  in  interstate  commerce, 
and  in  the  transportation  of  the  mails,  no  other 
protection  than  lies  in  the  possible  punishment 
of  those  who  interfere  with  it?  To  ask  the 
question  is  to  answer  it.  By  article  3.  section 
2,  clause  8,  of  the  Federal  Constitution  it  is 
provided  :  "  The  trial  of  all  crimes  except  in 
cases  of  impeachment  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  state  where  the 
said  crimes  shall  have  been  committed."  If 
all  tbe  inhabitants  of  a  state,  or  even  a  great 
body  of  them  should  combine  to  obstruct  inter- 
state commerce  or  the  transportation  *of  [582 
the  mails,  prosecutions  for  such  offenses  had 
in  such  a  community  would  be  doomed  in  ad- 
vance to  failure.    And  if  tlie  certainty  of  such 
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failure  was  known,  and  the  national  govern- 
ment had  no  other  way  to  enforce  the  freedom 
of  interstate  commerce  and  the  transportation 
of  the  mails  than  by  prosecution  and  punish- 
ment for  interference  therewith,  the  whole  in- 
terests of  the  nation  in  these  respects  would  be 
at  the  absolute  mercy  of  a  portion  of  the 
inhabitants  of  that  single  state. 

But  there  is  no  such  Impotency  in  the 
national  government.  The  entire  sticngth  of 
the  nation  may  be  used  to  enforce  in  any  part 
of  the  land  the  full  and  free  exercise  of  all 
national  powers  and  the  security  of  all  rights 
entrusted  by  the  Constitution  to  its  care.  The 
strong  arm  of  tbe  national  goyernment  may 
be  put  forth  to  brush  away  all  obstructioos  to 
the  freedom  of  interstate  commerce  or  the 
transportation  of  tbe  mails.  If  the  emergency 
arises,  the  army  of  the  nation,  and  ail  its 
militia,  are  at  the  seryice  of  the  nation  to  com- 
pel obedience  to  its  laws. 

But  passing  to  the  second  question,  is  there 
DO  other  alternative  than  the  use  of  force  on 
the  part  of  the  executive  authorities  whenever 
obstructions  arise  to  the  freedom  of  interstate 
commerce  or  the  transportation  of  the  mnils? 
Is  the  army  the  only  instrument  by  which 
rights  of  the  public  can  be  enforced  and  the 
peace  of  the  nation  preserved?  Grant  that 
any  public  nuisance  may  be  forcibly  abated 
either  at  the  instance  of  the  authorities,  or  by 
any  individual  suffering  private  damage  there- 
from, the  existence  of  this  right  of  forcible 
abatement  is  not  inconsistent  with  nor  does  it 
destroy  the  rieht  of  appeal  in  an  orderly  way 
to  the  courts  for  a  Judicial  determination,  and 
an  exercise  of  their  powers  by  writ  of  injunc- 
tion and  otherwise  to  accomplish  tbe  same  re- 
sult. In  Stamford  y.  Stantford  Eoras  R.  Co,, 
66  Conn.  881,  1  L.  R.  A.  875,  an  injunction 
was  asked  by  the  borough  to  restrain  the  com- 
pany from  laying  down  its  track  in  a  street  of 
the  borough.  The  right  of  the  borough  to 
forcibly  remove  the  track  was  insisted  upon  as 
a  ground  for  questioning  the  jurisdiction  of  a 
court  of  equity,  but  the  court  sustained  the 
injunction,  adding:  "And  none  the  less  so 
583]becau8e  of  its  right  to  remove  *the  track 
by  force.  As  a  rule,  injunctions  are  denied  to 
those  who  have  adequate  remedy  at  law 
Where  the  choice  is  between  the  ordinary  and 
the  extraordinary  processes  of  law,  and  the 
former  are  sufficient,  the  rule  will  not  permit 
the  use  of  the  latter.  In  some  cases  of  nui- 
sance and  in  some  cases  of  trespass  the  law 
permits  an  individual  to  abate  the  one  and 
prevent  the  other  by  force,  because  such  per- 
mission is  necessary  to  the  complete  protection 
of  property  and  person.  When  the  choice  is 
between  redress  or  prevention  of  injury  by 
force  and  by  peaceful  process,  the  law  is  well 
pleased  if  the  individual  will  consent  to  waive 
his  right  to  the  use  of  force  and  await  its 
4Ction.  Therefore,  as  between  force  and  the 
extraordinary  writ  of  injunction,  the  rule  will 
permit  the  latter." 

So,  in  the  case  before  us,  the  right  to  use 
force  does  not  exclude  the  right  or  appeal  to 
the  courts  for  a  Judicial  determination  and  for 
the  exercise  of  all  their  powers  of  prevention. 
Indeed,  it  is  more  to  the  praise  than  to  the 
blame  of  the  government,  that,  instead  of  de- 
termining for  itself  questions  of  right  and 
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wrone  on  the  part  of  these  petitioners  and  their 
associates  and  enforcing  that  deierniinalioD 
by  the  club  of  the  policeman  and  the  bayonet 
of  the  soldier,  it  sul>mitted  all  those  questiona 
to  the  peaceful  determination  of  judicial 
tribunals,  and  invoked  their  consideration  and 
judgment  as  to  the  measure  of  its  rights  and 
powers  and  the  correlative  obliiratiuus  of  those 
against  whom  it  made  complaint.  And  it  i» 
equally  to  the  credit  of  the  latter  that  tbe  judg- 
ment of  those  tribunals  was  by  the  great  boojr 
of  them  respected,  and  the  troubles  whicb 
threatened  so  much  disaster  terminated. 

Neither  can  it  be  doubted  that  the  govern- 
ment has  such  an  interest  in  the  mi hject- matter 
as  enables  it  to  appear  as  party  plnfntiff  in  this 
suit.  It  is  said  that  equity  only  interferes  for 
the  protection  of  property,  and  that  tbe  soy- 
em  ment  has  no  property  interest.  A  sufficient 
reply  is  that  tbe  Unitecf  States  have  a  pn>perty 
in  tne  mails,  the  protection  of  which  was  one 
of  the  purpoaes  of  this  bill.  Sfaright  y.  Stoket, 
44  U.  S.  8  How.  151  [11:  587].  arose  upon  a 
compact  between  the  United  Slates  and  the 
state  of  Pennjiylvania  in  respect  to  tbe  Cum- 
berland Road,  which  provided,  among  other 
things,  "that  no  toll  shall  be  ^received  or[584 
collected  for  tbe  passage  of  any  wagon  or  car- 
riage laden  with  the  property  of  the  United 
States;"  the  question  being  whether  a  carriage 
employed  in  transporting  the  niailaof  the  Unit- 
ed States  was  one  *iaden  with  the  property  of 
the  United  States,"  and  it  washekl  that  it  was., 
tbe  court,  by  Chief  Justice  Taney,  saving: 
"Tbe  United  States  have  unquestionably  a 
property  in  the  mails.  They  are  not  mere 
common  carriers,  but  a  government,  perform- 
ing a  high  official  duty  in  holding  and  guard- 
ing its  own  property  as  well  as  that  of  its 
citizens  committed  to  its  care;  for  a  very  large 
portion  of  the  letters  and  packages  conveyecl 
on  this  road,  especially  during  the  session  of 
Congress,  consists  of  communications  to  or 
from  tbe  officers  of  the  executive  departments., 
or  members  of  the  legislature,  on  public  serv- 
ice, or  in  relation  to  matters  of  public  concern. 
.  .  .  We  think  that  a  carriage,  whenever  it  ia 
carryim;  the  mail,  is  laden  with  the  property 
of  the  United  States  within  the  true  meaning 
of  the  compact." 

We  do  not  care  to  place  our  decision  upon 
this  ground  alone.  Every  government,  en- 
trust^ by  the  very  terms  of  its  being  with 
powers  and  duties  to  be  exercised  aad  dis- 
charged for  the  general  welfare,  has  a  right  to 
apply  to  its  own  courts  for  any  proper  assist- 
ance in  the  exercise  of  the  one  and  tbe  dis- 
charge of  the  other,  and  it  is  no  sufficient 
answer  to  its  appeal  to  one  of  those  courts  that 
it  has  no  pecunianr  interest  in  the  matter. 
The  obligations  which  it  is  under  to  promote 
tbe  interest  of  all  and  to  prevent  the  wrong- 
doing of  one  resulting  in  injury  to  the  gentrral 
welfare  is  often  of  itself  sufficient  to  give  it  » 
standing  in  court.  This  proposition  in  some 
of  its  relations  has  heretofore  received  the 
sanction  of  this  court.  In  United  State*  v. 
San  Jacinto  Tin  Co.  125  U.  8.  273  [81:  747]. 
was  presented  an  application  of  the  United 
States  to  cancel  and  annul  a  patent  for  land  oi> 
the  ground  that  it  was  obtained  by  fraod  or 
mistake.  The  right  of  the  United  States  ir» 
maintain  such  a  suit  was  affirmed,  though  it 
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was  held  that  If  the  controyersy  was  really  one 
only  between  individuals  in  respect  to  their 
claims  to  property  the  government  ought  not 
to  be  permitted  to  interfere,  the  court  saying: 
'*If  it  be  a  question  of  property  a  case  must  be 
made  in  which  the  court  can  afford  a  remedy 
585]  in  *regard  to  that  property;  if  it  be  a 
question  of  fraud  which  would  render  the  in- 
strument void,  the  fraud  must  operate  to  the 
prejudice  of  the  United  States;  and  if  it  is  ap- 
parent that  the  suit  is  brought  for  the  benefit 
of  some  third  party,  and  that  the  United 
States  has  no  pecuniary  interest  in  the  remedy 
sought,  and  is  under  no  obligation  to  the  party 
who  will  be  benefited  to  sustain  an  action  for 
his  use;  in  short,  if  there  does  not  appear  any 
obligation  on  the  part  of  the  United  States  to 
the  public  or  to  any  individual,  or  any  interest 
of  its  own,  it  can  no  more  sustain  such  an  ac- 
tion than  any  private  person  could  under 
similar  circumstances.'* 

This  language  was  relied  upon  in  the  subse- 
quent case  of  United  States  v.  American  Bell 
TeUph.  Co.  128  U.  S.  315  [32:  450],  which  was 
a  suit  brought  by  the  United  States  to  set  aside 
a  patent  for  an  invention  on  the  ground  that  it 
had  been  obtained  by  fraud  or  mistake,  and  it 
was  claimed  that  the  United  States,  having  no 
pecuniary  interest  in  the  subject-matter  of  the 
suit,  could  not  be  heard  to  question  the  valid- 
ity of  the  patent.  But  this  contention  was 
overruled,  the  court  saying,  in  response  to  this 
argument,  after  quoting  the  foregoiDg  language 
from  the  San  Jacinto  case.  "This  language 
is  construed  by  couosel  for  the  appellee  in  this 
case  to  limit  the  relief  granted  at  the  instance 
of  the  United  States  to  cases  in  which  it  has  a 
direct  pecuniary  interest.  But  it  is  not  sus- 
cept  ible  of  such  construction.  It  was  evidently 
in  the  mind  of  the  court  that  the  case  before  it 
was  one  where  the  property  right  to  the  land 
in  controversy  was  the  matter  of  importance, 
but  it  was  careful  to  say  that  the  cases  in  which 
the  instrumentality  of  the  court  cannot  thus 
be  used  are  those  where  the  United  States  has 
no  pecuniary  interest  in  the  remedy  sought, 
and  is  also  under  no  obligation  to  the  party 
who  will  be  benefited  to  sustain  an  action  for 
his  u$ie,  and  also  where  it  does  not  appear  that 
any  obligation  existed  on  the  part  of  the  United 
States  to  the  public  or  to  any  individual.  The 
essence  of  the  right  of  the  United  States  to  in- 
terfere In  the  present  case  is  its  obligation  to 
protect  the  public  from  the  monopoly  of  the 
patent  which  was  procured  by  fraud,  and  it 
would  be  dilficult  to  find  language  more  aptly 
used  to  include  this  in  the  class  of  rases  which 
586]are  not  excluded  *from  the  jurisdict'on 
of  the  court  by  want  of  interest  in  the  govern- 
ment of  the  United  States." 

It  is  obvious  from  these  decisions  that  while 
it  is  not  the  province  of  the  government  to  in- 
terfere in  the  mere  matter  of  private  contro- 
versy between  individuals,  or  to  use  Its  great 
powers  to  enforce  the  rights  of  one  against  an- 
other, yet,  whenever  the  wrongs  complained 
of  are  such  as  affect  the  public  at  large, 
and  are  in  respect  of  matters  which  by  the 
Constitution  are  entrusted  to  the  care  of  the 
nation,  and  concerning  which  the  nation  owes 
the  duty  to  all  the  citi/ons  of  securing  to  them 
their  common  rights,  then  the  mere  fact  that 
the  government  has  no  pecuniary  interest  in 
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the  controversy  is  not  sufflnient  to  exclude  it 
from  the  courts,  or  prevent  it  from  taking 
measures  therein  to  fully  discharge  those  con- 
stitutional duties. 

The  national  government,  given  by  the  Con- 
stitution power  torei;ulale  interstate  commerce, 
has  by  express  statute  assumed  jurisdiction 
over  such  commerce  when  carried  upon  rail- 
roads. It  is  charged,  therefore,  with  the  duty 
of  keeping  those  highways  of  interstate  cork 
merce  free  from  obstruction,  for  it  has  always 
been  recognized  as  one  of  the  powers  and 
duties  of  a  government  to  remove  obstructions 
from  the  highways  under  iis  control. 

As  said  in  QUman  v.  Philadelphia,  70  U.  8. 
8  Wall.  718.  724  [18:  96.  99]: 

*'  The  power  to  regulate  commerce  compre- 
hends the  control  for  that  purpose,  and  to  the 
extent  necessary,  of  all  the  navigable  waters 
of  the  United  States  which  are  accessible  from 
a  state  other  than  those  in  which  they  lie.  For 
this  purpose  they  are  the  public  property  of 
the  nation,  and  subject  to  all  the  re(^uisite  legis- 
lation by  Congress.  This  necessarily  includes 
the  power  to  keep  them  open  and  free  from 
any  obstruction  to  their  navigation,  interposed 
by  the  states  or  otherwise;  to  remove  such 
obstructions  when  they  exist;  and  to  provide^ 
by  such  sanctions  as  they  may  deem  proper, 
against  the  occurrence  of  the  evil  and  for  the 
punishment  of  offenders.  For  these  purposes. 
Congress  possesses  all  the  powers  which  ex- 
isted in  the  states  before  the  adoption  of  the 
national  Constitution,  and  which  have  always 
existed  in  the  Parliament  in  England." 

See  also  the  following  authorities  in  which 
at  the  instance  of  *the  state,  or  of  some  [587 
municipality  thereof  within  whose  limits  the 
obstructed  highway  existed,  a  like  power  waa 
asserted:  Stamford  v.  Stamford  Horse  E,  Co. 
56  Conn.  881, 1  L.  R.  A.  375;  People  v.  Vander- 
but,  28  N.  Y.  806.  84  Am.  Dec.  351 ;  State  v. 
Dapton  &  S.  E.  R.  Co.  36  Ohio  St.  434:  Spring- 
field  V.  Conncch'cnt  River  R.  Co.  4  Cush.  03; 
AUp.  Gen.  v.  Woods,  108  Mass.  436.  11  Am. 
Rep.  380;  Easton  dt  A.  R.  Co.  v.  Greenwich 
Twp.  25  N.  J.  Eq.  565;  Stearns  County  v.  St. 
Cloud,  M.  d}  A.  R.  Co.  86  Minn.  4:^5;  Rio 
Grande  R.  Co.  ▼.  BrotonsviUe,  45  Tex.  88; 
Philadelphia  v.  Thirteenth  dk  F.  Streets  Pass.  R. 
Co.  8  Phila.  648. 

'  Indeed,  the  ob^^truction  of  a  highway  is  a 
public  nuisance  (4  Blackstone,  167)  and  a  pub- 
lic nuisance  has  always  been  held  subject  to 
abatement  at  the  insUincc  of  the  government. 
Atty.Gen.  ▼.  Tudor  Ice  Co.  104  Alass.  239,  244, 
6  Am.  Rep.  227;  Atty.  Gen.  v.  Jamaica  Pond 
Aqueduct  Corp.  183  Mass.  861;  Pine  City  v. 
Munch,  42  Minn.  342.  6  L.  R  A.  763;  State  v. 
Goodnight,  70  Tex.  682. 

It  may  not  be  amiss  to  notice  a  few  of  the 
leading  cases.  Georgetown  v.  Alexandria  Canal 
Co.  87  U.  S.  12  Pel.  91  [9:  1012]  was  a  bill 
filed  by  the  plaintiff  to  nstrnin  the  construc- 
tion of  an  Aqueduct  across  the  Potomac  river. 
While  under  the  facts  of  thnt  case  the  relief 
prayed  for  was  denied,  vet  the  jurisdiction  of 
the  court  was  sustained.  After  referrinff  to 
the  right  to  maintain  an  action  at  law  for  oam- 
ages,  it  wss  said : 

*'  Besides  thin  remedy  at  law,  it  is  now  set- 
tled, that  a  court  of  equity  may  take  juris- 
diction in  cases  of  public  nuisance,  by  an 
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information  tiled  hj  the  Attorney  General. 
Tlii«  Jurisdiction  seems  to  bnve  Ivecn  acted 
on  witli  great  caution  and  bcMitaticy.  .  .  . 
Yet  the  jurisdiction  has  been  finally  8n«tafnef1, 
^pon  the  principle  that  euuity  can  give  more 
4dequale  and  complete  relief  than  can  be  ob- 
tained at  law.  Whilst,  therefore,  it  is  admit- 
ted by  all  that  it  ia  confessedly  one  of  delicacy, 
and  accordingly  the  instances  of  its  exercise 
are  rare,  yet  it  may  be  exercised  in  those  cases 
in  which  there  is  imminent  danger  of  irrepara- 
ble mischief  before  the  tardiness  of  the  law 
could  reach  it" 

588]  ^Penn^jflvania  ▼.  Wheeling  dk  B.  Bridge 
Co,,  54  U.  8. 18  How.  618  [14:  24U],  was  a  bill 
filed  by  the  state  of  Pennsylvania  to  enjoin 
the  erection  of  a  bridge  over  the  Ohio  river 
within  the  limits  of  the  state  of  Virginia.  As 
the  alleged  obstruction  was  not  within  the 
state  of  Pennsylvania,  its  right  to  relief  ^'as 
oiHy  that  of  an  individual  in  case  of  a  private 
nuisance,  and  it  was  said,  on  page  604  [14: 
2081: 

'*The  injury  malces  the  obstruction  a  pri- 
Tate  nuisance  to  the  injured  party;  and  the 
doctrine  of  nuisance  applies  to  the  case  where 
the  lurisdictiou  is  made  out,  the  same  as  in  a 
public  prosecution.  If  tbe  obstruction  be  un- 
lawful, and  the  injury  irreparable,  by  a  suit 
at  common  law,  the  injured  party  may  claim 
the  extraordinary  protection  of  a  court  of 
■chancery. 

'*Such  a  proceeding  is  as  common  and  as 
free  from  difficulty  as  an  ordinary  injunction 
bill,  sgainst  a  proceeding  at  law,  or  to  stay 
waste  or  trespass.  The  powers  of  a  court  of 
chancery  are  as  well  adapted,  and  as  effectual 
for  relief  in  the  case  of  a  private  nuisance,  as 
In  either  of  the  cases  named.  And,  in  regard 
to  the  exercise  of  these  powers,  it  is  of  no  im- 
portance whether  the  eastern  channel,  over 
which  the  bridge  is  thrown,  is  wholly  within 
the  limits  of  the  state  of  Virginia.  The  Ohio 
being  a  navigable  stream,  subject  to  the  com- 
inercial  power  of  Congress,  and  over  which 
that  power  has  been  exerted;  if  the  river  be 
within  tbe  state  of  Virginia,  the  commerce 
upon  it.  which  extends  to  other  states,  is  not 
within  its  iurisdiction;  consequently,  if  the  act 
of  Virginia  authorized  the  structure  of  tbe 
bridge,  so  as  to  obstruct  navigation,  it  could  |. 
afford  no  Justification  to  the  bridge  c:)mpany." 

CooBaw  Min.  Co,  v.  South  CatifU/ia,  144  U. 
8.  650  [86:  687],  was  a  bill  filed  by  the  state 
in  one  of  its  own  courts  to  enjoin  the  digging, 
mininff,  and  removing  phospliR^e  rock  and  de- 
positsln  the  bed  of  a  navigable  river  within  its 
territories.  The  case  was  reti  ot 'd  by  tbe  de- 
fendant to  the  Federal  court,  an  1  in  that  court 
the  relief  prayed  for  was  grnnte  1.  The  decree 
of  tbe  circuit  court  was  su  lained  by  this 
court,  and  in  the  opinion  by  }fr.  Justice  Har- 
lan, the  matter  of  equity  J  irisdiction  is  dis- 
cussed at  some  length,  ai  d  »cvernl  cases  cited, 
among  them  A(tj/.  Oen.  ▼.  Bie/tards,  2  Anst. 
^89J  008;  *Atfy,  Oen.  v.  Forben,  2  Myl.  &  C. 
123;  Uibton  v.  Smith,  2  Ailc.  182;  Atty.  Oen,  v. 
Jamaica  Pcnd  Aquef^ve  Corp.  183  Mass.  861. 
From  Atfy.  Oen.  v.  ForUe,  evpra^  was  quotcci 
this  declaration  of  the  Lord  Chancellor: 
•*Many  cases  mipbt  have  been  produced  in 
wiiiih  the  court  1  as  interfered  to  prevent  nui- 
aaiiics  to  public  liy.rs  and  to  public  harbors; 
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and  the  Court  of  Exchequer,  as  well  at  this 
court,  acting  as  a  court  of  equity,  has  a  well 
esiublished  jurisdiction,  upon  a  proceeding  by 
way  of  information,  to  prevent  nuisances  in 
public  harbors  and  public  roads; and,  in  short, 
generally  to  prevent  public  nuisances."    AjkI 
from  AUy.  Oen,  t.  Jamaica  Pond  Aqueduct 
Corp.  eupra,  these  words  of  the  supreme  court 
of  the  state  of  Massachusetts:    *Thcre  is  an- 
other ground  upon  which,  in  oar  opinion,  this 
information  can  be  maintained,  though  per- 
haps it  l>elongs  to  the  same  general  head  of 
equity  jurisdiction  of  restraining  and  prevent- 
ing nuisances.    The  great  ponds  of  the  com- 
monwealth belong  to  Uie  public,  and,  like  the 
title  waters  and  navigable  streams,  are  under 
the  control  and  care  of  the  commonwealth. 
The  rights  of  fishing,  boatinj^,  bathing,  and 
other  like  rights  which  pertain  to  the  public 
are  regarded  as  valuable  rights,  entitle  to  the 
protection  of  tbe  government  .  .  .  If  a  corpo- 
ration or  an  individual  is  found  to  be  doing 
acts  without  right,  the  necessary  effect  of 
which  is  to  destrov  or  impair  these  rights  and 
privileges,  it  furnishes  a  proper  case  ror  an  in- 
formation by  the  Attorney  General  to  restrain 
and  prevent  the   mischief.'*    An   additional 
case,  not  noticed  in  that  opinion,  may  also  be 
referred  to.  AUy.  Oen,  t.  Terry,  L.  R.  •  Oh. 
App.  428,  in  which  an  injunction  was  granted 
against  extending  a  wharf  a  few  feet  out  into 
the  navigable  part  of  a  riyer.  Hellish,  L,  J., 
saying:    **If  this  is  an  indictable  nuisance 
there  must  be  a  remedy  in  the  court  of  chan- 
cery, and  that  remedy  is  bv  injunction,"  and 
James,  L.  J.,  adding:    *'I  entirely  concur. 
Where  a  public  body  is  entrusted  with  the 
duty  of  being  conservators  of  a  river,  it  is  their 
duty  to  take  proceedings  for  the  protection  of 
those  who  use  the  river.' 

It  is  said  that  the  jurisdiction  heretofore  ex- 
ercised by  the  national  government  over  high- 
ways has  been  in  respect  to  *  waterways  [500 
— tne  natural  highways  of  the  country — and 
not  over  artificialhighways  such  as  railroads; 
but  the  occasion  for  the  exercise  by  Congress  of 
its  Jurisdiction  oyer  the  latter  is  of  recent  date. 
Perhaps  the  first  act  in  the  course  of  such  1^^- 
lation  IS  that  heretofore  referred  to,  of  June  16, 
1866.  but  the  basis  upon  which  rests  ila  Juris- 
diction over  artificial  highways  is  the  same  as 
that  which  supports  it  over  the  natural  high- 
ways. Both  spring  from  the  power  to  regu- 
late commerce.  The  national  government  has 
no  separate  dominion  over  a  river  within  the 
limits  of  a  state;  its  jurisdiction  there  is  like 
that  over  land  within  the  same  state.  Its  con- 
trol over  the  river  is  simply  by  virtue  of  the 
fact  that  it  is  one  of  the  highways  of  intersUte 
and  international  commerce.  The  great  case 
of  Oibbone  v.  Ogden,  23  U.  8.  0  Wheat.  1  [6: 
28].  in  which  the  control  of  Congress  over  in- 
land waters  was  asserteJ,  rested  that  control 
on  the  grant  of  the  power  to  regulate  com- 
merce. Tbe  argument  of  the  Chief  Justice 
was  that  commerce  includes  navigation,  **and 
a  power  to  regulate  navigation  is  as  expressly 
granted  as  if  that  term  had  been  added  to  the 
word  'commerce.'  **  In  order  to  fully  regulate 
commerce  with  foreign  nations  It  is  essential 
that  the  power  of  Congress  docs  not  stop  at  the 
borders  of  the  nation,  and  equally  so  as  to 
commerce  among  the  states: 
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*'The  power  of  Congress,  then,  comprehends 
nayieation  within  the  limits  of  every  state  in 
the  Union,  so  far  as  that  navigation  may  be,  in 
any  manner,  connected  with  'commerce  with 
foreign  nations,  or  among  the  several  states, 
or  with  the  Indian  tribes.'  It  mav,  of  conse- 
quence, pass  the  jurisdictional  line  of  New 
York,  and  act  upon  the  very  waters  to  which 
the  prohibition  now  under  consideration  ap- 
plies." 

See  also  Oilman  v.  Philadelphia,  70  U.  8.  8 
Wall.  718.  725  [18:  96.  99],  in  which  it  was 
said:  *' Wherever  'commerce  among  the 
states'  goes,  the  power  of  the  nation,  as  repre- 
sented in  this  court,  goes  with  it  to  protect 
and  enforce  it  rights." 

Up  to  a  recent  date  commerce,  both  inter- 
state and  international,  was  chiefly  by  water, 
and  it  is  not  stran^^e  that  both  the  legislation 
of  Congress  and  the  cases  in  the  courts  have 
been  principallyconcerned  therewith.  The  fact 
591] that  in  recent^years  interstate  commerce 
has  cume  to  be  carried  on  mainly  by  railroads 
and  over  artificial  highways  has  in  no  manner 
narrowed  the  scope  of  the  constitutional  pro- 
vision, or  abridged  the  power  of  Congress  over 
such  commerce.  On  the  contrary,  the  same 
fullness  of  control  exists  in  the  one  case  as  in 
the  other,  and  the  same  power  to  remove  ob- 
structions from  the  one  as  from  the  other. 

Constitutional  provisions  do  not  change,  but 
their  operation  extends  to  new  matters  as  the 
modes  of  business  and  the  habits  of  life  of  the 
people  vary  with  each  succeeding  generation. 
The  law  of  the  common  carrier  is  the  same  to- 
day as  when  transportation  on  land  was  by 
coach  and  wagon,  and  on  water  by  canal  boat 
and  sailing  vessel,  yet  in  its  actual  operation 
it  touches  and  regulates  transportation  by 
modes  then  unlcnowu,  the  railroad  train  and 
the  steamship.  Just  so  it  is  with  the  grant  to 
the  national  government  of  power  over  inter- 
state commerce.  The  Constitution  has  not 
changed.  The  power  is  the  same.  But  it 
operates  to-day  upon  modes  of  interstate  com- 
merce unknown  to  the  fathers,  and  it  will 
operate  witli  equal  force  upon  any  now  modes 
of  such  commerce  which  the  future  may  de- 
velop. 

It  is  said  that  seldom  have  the  courts  as- 
sumed jurisdiction  to  restrain  by  Injunction  in 
suits  brought  by  the  government,  either  state 
or  national,  obstructions  to  highways,  either 
artificial  or  natural.  This  is  undoubtedly  true, 
but  the  reason  is  that  the  necessity  for  such 
interference  has  only  been  occasional .  As  said 
in  Atty,  Oen,  v.  Brovm,  24  N.  J.  Eo.  89.  91: 
"The  jurisdiction  of  courts  of  equity  to  re- 
dress the  grievance  of  public  nuisances  by  in- 
iunction  is  undoubted  and  clearly  established: 
.  but  it  is  well  settled  that,  as  a  general  rule, 
equity  will  not  interfere,  where  the  object 
sought  can  be  as  well  attained  in  the  ordinary 
tribunals.  A  tty.  Oen.  v.  New  Jersey  R.  dk  Transp, 
Co.  8  N.  J.  Eq.  136;  Jersey  City  Water  Comrs, 
592]v.  Budaon,  18  N.  J.  Eq.  426;  Aity.  *Oen. 
V.  HeUhon,  18  N.  J.  Eq.  410;  Married} E.  R,  Co, 
V.  Prudden,  20  N.  J.  Eq.  582;  High,  Injunc- 
tions, §  521.  And  because  the  remedy  by 
indictment  is  so  efficacious,  courts  of  equity 
entertain  jurisdiction  in  such  cases  with  great 
reluctance,  whether  their  intervention  is  in- 
voked at  the  instance  of  the  attorney  general, 
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or  of  a  private  individual  who  suffers  some 
injury  therefrom  distinct  from  that  of  the 
public,  and  they  will  only  do  so  where  there 
appears  to  be  a  necessity  for  their  interference. 
Rowe  V.  Granite  Bridge  Corp.  21  Pick.  847; 
Morris  dk  K  R,  Co.  v.  Prvdden,  supi'a.  The 
jurisdiction  of  the  court  of  chancery  with 
regard  to  public  nuisances  is  founded  on  the 
irreparable  damage  to  individuals,  or  the  great 
public  injury  which  is  likely  to  ensue.  S 
Daniell,  Ch.  Pr.  1740."  Indeed,  it  may  be 
affirmed  that  in  no  well  considered  case  has 
the  power  of  a  court  of  equity  to  interfere  by 
injunction  in  cases  of  public  nuisance  been 
denied,  the  only  denial  ever  being  that  of  a. 
necessity  for  the  exercise  of  that  jurisdiction 
under  the  circumstances  of  the  particula:r 
case.  Story.  Eq.  Jur.  §  921,  923,  924;  Pom. 
Eq.  Jur.  §  1849;  High,  Injunctions,  §§  745,. 
1554;  2  Daniell,  Ch.  PI.  <te  Pr.  (4th  ed.)  p. 
16B6. 

That  the  bill  filed  in  this  case  alleged  spe- 
cial facts  calling  for  the  exercise  of  all  the 
powers  of  the  court  is  not  open  to  question. 
The  picture  drawn  in  it  of  the  vast  interests 
Involved,  not  merely  of  the  city  of  ChicagO" 
and  the  state  of  Illinois,  but  of  all  the  states, 
and  the  general  confusion  into  which  the  inter- 
state commerce  of  the  country  was  thrown;, 
the  forcible  interference  with  that  commerce; 
the  attempted  exercise  by  individuals  of  pow- 
ers belonging  only  to  government,  and  the 
threatened  continuance  of  such  invasions  of 
public  right,  presented  a  condition  of  affairs, 
which  called  for  the  fullest  exercise  of  all  the 
powers  of  the  courts.  If  ever  there  was  a  spe- 
cial exigencv,  one  which  demanded  that  the 
court  should  do  all  that  courts  can  do,  it  was 
disclosed  by  this  bill,  and  we  need  not  turn  to 
the  public  history  of  the  day,  which  only  reaf- 
firms with  clearest  emphasis  all  its  allega- 
tions. 

The  difference  between  a  public  nuisance  and 
a  private  ^nuisance  is  that  the  one  affectsr59^ 
the  people  at  large  and  the  other  simply  the 
individual.  The  quality  of  the  wrong  is  the 
same,  and  the  jurisaiction  of  the  courts  over 
them  rests  upon  the  same  principles  and  goe» 
to  the  same  extent.  Of  course,  circumstances 
may  exist  in  one  case,  which  do  not  in  an- 
other, to  induce  the  court  to  interfere  or  to 
refuse  to  interfere  by  inlunction,  but  the  juris- 
diction, the  power  to  interfere,  exists  in  all 
cases  of  nuisance.  True,  many  more  suits  are 
brought  by  individuals  than  by  the  public  to 
enjoin  nuisances,  but  there  are  two  reasons  for 
this.  First,  the  instances  are  more  numerous 
of  private  than  of  public  nuisances;  and,  sec- 
ond, often  that  which  is  in  fact  a  public  nui- 
sance is  restrained  at  the  suit  of  a  private  indi- 
vidual, whose  right  to  relief  arises  because  of 
a  special  injury  resulting  therefrom. 

Again,  it  is  objected  that  it  is  outside  of  the 
juriraiction  of  a  court  of  equity  to  enjoin  the 
commission  of  crimes.  This,  as  a  general  prop- 
osition, is  unquestioned.  A  chancellor  has  no 
criminal  jurisdiction.  Something  more  than 
the  threatened  commission  of  an  offense 
against  the  laws  of  the  land  is  necessary  to  call 
into  exercise  the  injunctive  powers  of  the 
court.  There  must  be  some  idterferences.  ac- 
tual or  threatened,  with  property  or  rights  of 
a  pecuniary  nature,  but  when  such  interfer- 
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eoces  appear  the  jurisdiction  of  a  court  of 
equity  arises,  and  is  not  destroyed  by  the  fact 
that  they  are  accompanied  by  or  are  them- 
selves  violations  of  the  criminal  law.  Thus, 
in  Cranford  v.  Tyrrell,  128  N.  Y.  841.  an  In- 
lunction  to  restrain  the  defendant  from  keep- 
ing a  house  of  ill-fame  was  sustained,  the 
court  saving,  on  page  344:  '*  That  the  perpe- 
trator of  the  nuisance  is  amenable  to  the  pro- 
visions and  penalties  of  the  criminal  law  is  not 
an  answer  to  an  action  against  him  by  a  pri- 
vate person  to  recover  for  injury  sustained, 
and  for  an  injunction  against  the  continued 
use  of  his  premises  in  such  a  manner."  And  in 
Mobile  y.  IxmwnlU  db  K  R,  a>.,  84  Ala.  116. 
126.  is  a  similar  declaration  in  these  words: 
*'  The  mere  fact  tbat  an  act  is  criminal  does 
not  divest  the  jurisdiction  of  equity  to  pre- 
vent it  by  injunction,  if  it  be  also  a  violation 
of  property  rights,  and  the  party  aggrieved 
has  no  other  adequate  remedy  for  the  preven- 
/(94]tion  of  the  irreparable  ^injury  which  will 
result  from  the  failure  or  inability  of  a  court 
of  law  to  redress  such  rights.'* 
The  law  is  full  of  instances  in  which  the 
'  same  act  may  give  rise  to  a  civil  action  and  a 
I  criminal  prosecution.  An  assault  with  intent 
to  kill  may  be  punished  criminally,  under  an 
indictment  therefor,  or  will  support  a  civil  ac- 
tion for  damages,  and  the  same  is  true  of  all 
other  offenses  which  cause  injury  to  person  or 
property.  In  such  cases  the  jurisdiction  of 
the  civil  court  is  invoked,  not  to  enforce  the 
criminal  law  and  punish  the  wrongdoer,  but  to 
compensate  the  injured  party  for  the  damages 
which  he  or  his  property  has  suffered,  and  it 
is  no  defense  to  the  civil  action  tbat  the  same 
act  by  the  defendant  exposes  him  also  to  in- 
\  dictment  and  punishment  in  a  court  of  crim- 
\  inal  jurisdiction.  So  here,  the  acts  of  the  de- 
i  fendants  may  or  may  not  have  been  violations 
of  the  criminal  law.  If  they  were,  that  matter 
,  is  for  inquiry  in  other  procee<Hngs.  The 
'  complaint  made  against  them  in  this  is  of  dis- 
obedience to  an  order  of  a  civil  court,  made 
for  the  protection  of  property  and  the  security 
of  rights.  If  any  criminal  prosecution  be 
brought  against  tbem  for  the  criminal  offenses 
alleged  in  the  bill  of  complaint,  of  derailing 
and  wrecking  engines  and  trains,  assaulting 
and  disabling  employes  of  the  railroad  com- 
panies, it  will  be  no  defense  to  such  nrosecu 
lion  tbat  they  disobeyed  the  orders  of  injunc- 
tion served  upon  them  and  have  been  punished 
for  such  disobedience. 

Nor  is  there  in  this  any  invasion  of  the  con- 
ttilutional  right  of  trial  by  jury.  We  fully 
agree  with  counsel  that  "it  matters  not  what 
form  the  attempt  to  deny  constitutional  right 
may  take.  It  is  vain  and  ineffectual,  and 
must  be  so  declared  by  the  courts,"  and  we  re- 
affirm the  declaration  made  for  the  court  by 
Mr.  Justice  Bradley  in  Boyd  v.  United  States, 
116  U.  S.  616. 685  [29:  746,  7531,  that  "it  is  the 
duty  of  courts  to  be  watchful  for  the  constitu- 
tional rights  of  the  citizen,  and  against  any 
stealthy  encroachments  thereon.  Their  motto 
ahould  be  obtta  prineipiie,**  But  the  power  of 
a  court  to  make  an  order  carries  with  it  the 
equal  power  to  punish  for  a  disobedience  of 
thai  order,  and  the  inquiry  as  to  the  question  of 
disobedience  has  been,  from  time  immemorial, 
the  special  function  of  the  court    And  this  is 
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*no  technical  rule.  In  order  that  a  court  [500 
may  compel  obedience  to  its  orders  it  must 
have  the  right  to  inquire  whether  there  has 
been  any  disobedience  thereof.  To  submit  t  he 
question  of  disobedience  to  another  tribunal, 
be  it  a  jury  or  another  court,  would  0|ierate  to 
deprive  the  proceeding  of  half  its  efficiency. 
In  the  Tatse  Case,  4  Johns.  814,  869,  Chan- 
cellor Kent,  then  Chief  Justice  of  the  supreme 
court  of  the  state  of  New  York,  said:  **In  the 
Shqftsbury  Case,  2  St.  Tr.  616;  1  Mod.  144, 
who  was  imprisoned  by  the  House  of  Lords 
for  'high  contempts  committed  against  it.'  and 
brought  into  the  King's  Bench,  the  court  held 
that  they  had  no  authority  to  judge  of  the 
contempt,  and  remanded  the  prisoner.  The 
court,  in  tbat  case,  seem  to  have  laid  down  a 
principle  from  which  they  never  have  de- 
parted, and  which  is  essential  to  the  due  ad- 
ministration of  justice.  This  principle  that 
every  court,  at  least  of  the  superior  kind,  in 
which  great  confidence  is  placed,  must  be  the 
sole  judge,  in  the  last  resort,  of  contempts  aria- 
ing  therein,  is  more  explicitly  defined,  and 
more  emphatically  enforced  in  the  two  subse- 
quent cases  of  Rm,  v.  Pa<y.  1  Ld.  Raym. 
1105.  and  of  the  OroOnf  Case,  8  Wils.  188." 
And  again,  on  page  871.  **ifr.  /im^uv  Black- 
stone  pursued  the  same  train  of  observation, 
and  declared  that  all  courts,  bv  which  he 
meant  to  include  the  two  houses  of  Parliament, 
and  the  courts  of  Westminster  Hall,  could 
have  no  control  in  matters  of  contempt.  That 
the  sole  adjudication  of  contempts,  and  the 
punishments  thereof  belonged  exclusively,  and 
without  interfering,  to  each  respective  court." 
In  Watson  v.  WiUiatiu,  86  Miss.  881.  841.  it 
was  said:  "The  power  to  fine  and  imprison 
for  contempt,  from  the  earliest  history  of  ju- 
risprudence, has  been  regarded  as  a  necessary 
incident  and  attribute  of  a  court,  without 
which  it  could  no  more  exist  than  without  a 
judge.  It  is  a  power  inherent  in  all  courts  of 
record,  and  coexisting  with  them  by  the  wise 
provisions  of  the  common  law.  A  court  with- 
out the  power  effectual!  v  to  protect  itself 
against  the  assaults  of  the  lawless,  or  to  enforce 
its  orders,  judgments,  or  decrees  against  the 
recusant  parties  before  it.  would  be  a  disgrace 
to  the  legislatfon,  and  a  stigma  upon  the  are 
which  invented  it."  •In  Cartwriahfe  [596 
Cat^,  114  Mass.  280.  288.  we  find  this  langunge: 
**Tlje  summary  power  to  commit  and  punish 
forcontempts  tendingtoobstruct  or  degnnie  the 
administration  of  justice  is  inherent  in  courts , 
of  chancery  and  other  superior  courts,  as  es-  ( 
sential  to  the  execution  of  their  powers  and  to 
the  maintenance  of  their  authority,  and  is  part 
of  the  law  of  the  land,  within  the  menning  of 
Magna  Charta  and  of  the  twelfth  anicleof  our 
Declaration  of  Rights.**  See  also  Uuited  Sitifea 
V.  Hudson,  11  if.  S.  7  Cranrh.  U  !»:  2."»0]; 
Anderson  v.  Dunn,  19  U.  8.  6  WUf;ii.  2t)4 
[5:  242];  Ex  parte  Robinson,  P6  D.  8,  19  Wall. 
505  [22:  205] ;  Mugler  v.  Ka^isne,  \%\  U  8. 
628-672  [31:  205.  2141;  Ex  parte  Ttrrt/,  128  U. 
8.  289  [»^:  405];  JBWeniicAw  V.  PynnAHh  Connty 
Dist,  Ct.  184  U.  8.  81-86  [38:  801-803],  in 
which  Mr.  Justice  Miller  observed:  **If  it  has 
ever  been  understood  that  proceeding  accord- 
ing to  the  common  law  for  contempt  of  oooit 
have  been  subject  to  the  right  of  trial  by  Jury, 
we  have  been  unable  to  flod  any  instance  ci 
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it"  InterstaU  Commerce  Commiseion  t.  Brim- 
wn,  154  U.  8. 447-488  [38: 1047-1061],  4  Inters. 
•Com.  Hep.  645.  Id  tnie  last  case  ft  was  said 
"suri'ly  it  cannot  be  supposed  that  the  question 
of  contempt  of  the  authority  of  a  cx>urt  of  the 
United  States,  committed  by  a  disobedience  of 
its  ordtTS,  is  triable,  of  right,  by  a  Jury." 

In  brief,  a  court,  enforcing  obedience  to  its 
orders  by  proceedings  for  contempt,  is  not  ex- 
ecuting the  criminal  laws  of  the  land,  butonlv 
securing  to  suitors  the  rights  which  it  has  ad* 
.judged  them  entitled  to. 

Further,  it  is  said  by  counsel  in  their  brief: 

"No  case  can  be  cited  where  such  a  bill  in 
behalf  of  the  sovereign  has  been  entertained 
Against  riot  and  mob  violence,  though  occur- 
ring on  the  highway.  It  is  not  such  fitful  and 
temporary  obstruction  that  constitutes  a  nui- 
sance. The  strong  hand  of  executive  power  is 
required  to  deal  with  such  lawless  demonstra- 
tions. 

'*The  courts  should  stand  aloof  from  them 
and  not  invade  executive  prerogative,  nor  even 
at  the  behest  or  request  of  the  executive  travel 
out  of  the  beaten  path  of  well  settled  judicial 
authority.  A  mob  cannot  be  suppressed  by 
injunction;  nor  can  its  leaders  be  tried,  con- 
victed, and  sentenced  in  equity. 

"It  is  too  great  a  strain  upon  the  Judicial 
^97]  branch  of  the  'government  to  impose 
this  essentially  executive  and  military  power 
«pon  courts  of  chancery." 

We  do  not  perceive  that  this  argument 
<)ue8tions  the  Jurisdiction  of  the  court,  but 
only  the  expediency  of  the  action  of  the  gov- 
«rnment  in  applying  for  its  process.  It  surely 
oannot  be  seriously  contended  chat  the  court 
has  Jurisdiction  to  enjoin  the  obstruction  of  a 
highway  by  one  person,  but  that  its  jurisdic- 
tion ceases  when  the  obstruction  is  by  a  hun- 
dred persons.  It  may  be  true,  as  suggested, 
that  in  the  excitement  of  passion  a  mob  will 
pay  little  heed  to  processes  issued  from  the 
oourts,  and  it  may  be,  as  said  by  counsel  in 
argument,  that  It  would  savor  somewhat  of  the 
puerile  and  ridiculous  to  have  read  a  writ  of 
injunction  to  Lee*s  army  during  the  late  civil 
war.  It  is  doubtless  true  that  inter  arma  legee 
silent^  and  in  the  throes  of  rebellion  or  revolu- 
tion the  processes  of  civil  courts  are  of  little 
avail,  for  the  power  of  the  courts  rests  on  the 
general  support  of  the  people  and  their  recog- 
nition of  the  fact  that  peaceful  remedies  are 
the  true  resort  for  the  correction  of  wrongs. 
But  does  not  counsers. argument  imply  too 
much?  Is  it  to  be  assumed  that  these  defend- 
ants were  conducting  a  rebellion  or  inaugurat- 
ing a  revolution,  and  that  they  and  their  asso- 
ciates were  thus  placing  themselves  beyond  the 
reach  of  the  civil  process  of  the  courts?  We 
find  in  the  opinion  of  the  circuit  court  a  quo- 
tation from  the  testimony  given  by  one  of  the 
defendants  before  the  tJnited  States  Strike 
Commission,  which  is  sufficient  answer  to  this 
suggestion : 

"As  soon  as  the  employes  found  that  we 
were  arrested,  and  taken  from  the  scene  of  ac- 
li<m,  they  became  demoralized,  and  that  ended 
the  strike.  It  was  not  the  soldiers  that  ended 
the  strike.  It  was  not  the  old  brotherhoods 
that  ended  the  strike.  It  was  simply  the 
United  States  courts  that  ended  the  strike. 
Our  men  were  in  a  position  that  never  would 
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haye  been  shaken,  under  any  circumstances, 
if  we  had  been  permitted  to  remain  upon  the 
field,  among  them.  Once  we  were  taken  from 
the  scene  of  action,  and  restrained  from  send- 
ing telegrams  or  issuing  orders  or  answering 
questions,  then  the  minions  of  the  corporations 
would  be  put  to  work.  *.  .  .  Our  head-  [508 
quarters  were  temporarily  demoralized  and 
abandoned,  and  we  could  not  answer  any  mes- 
sages. The  men  went  back  to  work,  and  the 
ranks  were  broken,  and  the  strike  was  broken 
up,  .  .  .  not  by  the  army,  and  not  by  any 
other  power,  but  simply  and  solely  by  the  ac- 
tion of  the  United  States  courts  in  restraining 
us  from  discharging  our  duties  as  officers  and 
representatives  of  our  employes." 

Whatever  any  single  individual  may  haye 
thought  or  planned,  the  great  body  of  those 
who  were  engaged  in  these  transactions  con- 
templated neither  rebellion  nor  revolution,  and 
when  in  the  due  order  of  legal  proceedings  the 
question  of  right  and  wrong  was  submitted  to 
the  courts,  and  by  them  decided,  they  unhesi- 
tatingly yielded  to  their  decisions.  The  out- 
come,  by  the  very  testimony  of  the  defendants, 
attests  the  wisdom  of  the  course  pursued  by 
the  government,  and  that  it  was  well  not  to 
oppose  force  simply  by  force,  but  to  invoke 
the  Jurisdiction  and  Judgment  of  those  tribu- 
nals to  whom  by  the  Constitution  and  in  ac- 
cordance with  the  settled  conviction  of  all 
citizens  is  committed  the  determination  of 
questions  of  right  and  wrong  between  individ- 
uals, masses,  and  states. 

It  must  be  borne  in  mind  that  this  bill  was 
not  simply  to  enjoin  a  mob  and  mob  violence. 
It  was  not  a  bill  to  command  a  keeping  of  the 
peace;  much  less  was  Us  purport  to  restrain 
the  defendants  from  abandoning  whatever  em- 
ployment they  were  engaged  in.  The  right  of 
any  laborer,  or  any  numl^r  of  laborers,  to  quit 
work  was  not  challenged.  The  scope  and  pur- 
pose of  the  bill  was  only  to  restrain  forcible 
obstructions  of  the  highways  along  which  in- 
terstate commerce  travels  and  the  mails  are 
carried.  And  the  facts  set  forth  at  length  are 
only  those  facts  which  tended  to  show  that  the 
defendants  were  engaged  in  such  obstructions. 

A  most  earnest  and  eloquent  appeal  was 
made  to  us  in  eulogy  of  the  heroic  spirit  of 
those  who  threw  up  their  employment,  and 
gave  up  their  means  of  earning  a  livelihood, 
not  in  defense  of  their  own  rights,  but  in  sym- 
pathy for  and  to  assist  others  whom  they  be- 
lieved to  be  wronged.  We  yield  to  none  in 
our  admiration  of  any  act  of  heroism  or  self- 
sacrifice,  but  we  may  be  permitted  to  add  that  it 
is  a  lesson  *which  cannot  be  learned  too[500 
soon  or  too  thoroughly  that  under  this  govern- 
ment of  and  by  the  people  the  means  of  redress 
of  all  wrong  are  through  the  courts  and  at  the 
ballot-box.  and  that  no  wrong,  real  or  fancied, 
carries  with  it  legal  warrant  to  invite  as  a  means 
of  redress  the  co  operation  of  a  mob,  with  its 
accompanying  acts  of  violence. 

We  have  given  to  this  case  the  most  careful 
and  anxious  attention,  for  we  realize  that  it 
touches  closely  questions  of  supreme  import- 
ance to  the  people  of  this  countiy.  Summing 
up  our  conclusions,  we  hold  that  the  govern- 
ment  of  the  United  States  is  one  having  Juris- 
diction over  every  foot  of  soil  within  its  terri- 
tory, and  acting  directly  upon  each  citizen; 
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that  wbilo  it  Is  a  goyernmeot  of  eDumerated 
powers,  it  bas  witoio  the  limits  of  those  pow- 
ers all  the  attributes  of  sovereignty;  that  to  it 
I  is  committed  power  over  interstate  commerce 
and  the  transmission  of  the  mail;  that  the  pow- 
ers thus  conferred  apon  the  national  govern- 
ment are  not  dormant,  but  have  been  assumed 
and  put  into  practical  exercise  by  the  legisla- 
tion of  Congress;  that  in  the  exercise  of  those 
powers  it  is  competent  for  the  nation  to  remove 
all  obstructions  upon  highways,  natural  or  ar- 
tificial, to  the  passage  of  interstate  commerce 
or  the  carrying  of  the  mail ;  that  while  it  may 
be  competent  for  the  government  (through  the 
executive  branch  and  in  the  use  of  the  entire 
executive  power  of  the  nation)  to  forcibly  re- 
move all  such  ^obstructions,  it  is  equally  within 
its  competency  to  appeal  to  the  civil  courts  for 
an  inquiry  and  determination  as  to  the  exist- 
ence and  character  of  any  alleged  obstructions, 
and  if  such  are  found  to  exist,  or  threaten  to 
occur,  to  invoke  the  powers  of  those  courts  to 
remove  or  restrain  such  obstructions;  that  the 
jurisdiction  of  courts  to  interfere  in  such  mat- 
ters by  injunction  is  one  recognized  from  an- 
cient times  and  by  indubitable  authority;  that 
such  jurisdiction  is  not  ousted  bv  the  fact  that 
the  obstructions  areaccompaniea  by  or  consist 
of  acts  in  themselves  violations  of  the  criminal 
law;  that  the  proceeding  by  injunction  is  of  a 
civil  character,  and  may  he  enforced  by  pro- 
ceedings in  contempt;  that  such  proceedings 
are  not  in  execution  of  the  criminal  laws  of  the 
600]land;  that  the  penalty  for  a  violation  *of 
injunction  is  no  substitute  for  and  no  defense 
to  a  prosecution  for  any  criminal  offenses  com- 
mitted in  the  course  of  such  violation;  that  the 
complaint  filed  in  this  case  clearly  showed  an 
existing  obstruction  of  artificial  highways  for 
the  passage  of  interstate  commerce  and  the 
transmission  of  the  mail — an  obstruction  not 
only  temporarily  existing,  but  threatening  to 
continue;  that  under  such  complaint  the  cir- 
cuit court  had  power  to  issue  its  process  of 
injunction;  that  it  having  been  issued  and 
served  on  these  defendants,  the  circuit  court 
had  authority  to  inquire  whether  it  orders  had 
been  disobeyed,  and  when  it  found  that  they 
had  been,  then  to  proceed  under  section  725, 
Revised  Statutes,  which  grants  power  "to  pun- 
ish, by  fine  or  imprisonment,  .  .  .  disobe- 
dience, ...  by  any  party  ...  or 
other  person,  to  any  lawful  writ,  process, 
order,  rule,  decree  or  command/'  and  enter 
the  order  of  punishment  complained  of;  and, 
finally,  that,  the  circuit  court,  having  full  ju- 
risdiction in  the  premises,  its  finding  of  the 
fact  of  disobedience  is  not  open  to  review  on 
habeas  corpus  in  this  or  any  other  court.  Ex 
parte  Watkins.  28  U.  S.  3  Pet.  198  [7:  6501; 
Ex  parte  Tarbrovgh.  110  U.  8.  651  [28:  274J; 
Ex  parte  Terry,  128  U.  S.  289-305  132:  405- 
4091;  lU  Bitan,  150  U.  8.  637  [37:  120T]: 
XJnxUd  8tate$  v.  Pridgean,  1^  U.  8.  48  [38: 
6311. 

We  enter  into  no  examination  of  the  Act  of 
July  2. 1890  (26  Stat,  at  L.  209)  upon  which 
the  circuit  court  relied  mainly  to  sustain  its 
Jurisdiction.  It  must  not  be  understood  from 
this  that  we  dissent  from  the  conclusions  of 
that  court  in  reference  to  the  scope  of  the  Act, 
but  simply  that  we  prefer  tore^t  our  judgment 
on. the  broader  ground  which  bas  been  dls- 
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cussed  in  this  opinion,  believing  it  of  import- 
ance that  the  principles  underlying  it  should 
be  fully  stated  and  aflSrmed. 

The  petition  for  a  writ  of  hii£beaM  earpmM  i* 
denied. 


CHARLES  POLLOCK,  Appt.   [601 

THB  FARMERS'  LOAN  &  TRUST 
COMPANY  BTT 


LEWIS  H.  HYDE 

V. 

THE  CONTINENTAL  TRUST  COM- 
PANY, of  the  City  of  New  York  et  ai^ 

(See  8. 0.  Reporter's  ed.  601-715J 

Direct  taxee— income  of  real  or  pereonat  prop- 
erty—Act  cf  1894  intatid. 

1.  Taxes  oo  real  estate  beio^  indisputablr  direct 
taxes,  taxes  oo  tbe  rents  or  iiioome  of  real  estate 
are  equally  direct  taxes. 

2.  Taxes  on  personal  property,  or  on  tbe  Income 
of  personal  property,  are  likewise  direct  taxea. 

3.  The  tax  imposed  by  sections  twenty-^eveo  r<> 
thirty-seven,  inclusive,  of  tbe  Act  of  18M.  so  far 
as  it  falls  on  the  income  of  real  estate  and  of  per. 
Bonal  property,  beioR  a  direct  tax  witbin  tli**> 
meaning  of  the  ConstitutiOD,  and  therefore,  un- 
constitutional and  void  because  not  apportioiM>i 
aooordinir  to  representation,  all  those  section*, 
constitutinff  one  entire  scheme  of  taxation,  artr 
invalid. 

[Nob.  898,  894.] 
Reargued  May  6,  7,  8.  189S,    Decided  May  S-). 

189S. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis^ 
trict  of  New  York,  dismissing  on  demurrvr 
suits  in  equity,  one  brought  by  Charles  Pol- 
lock, against  The  Farmers  D>an  &  Trasi 
Company  et  al,,  and  the  other  by  Lewis  H 
Hyde  against  the  Continental  Trust  Company 
of  the  city  of  New  York  el  al.,  to  procure  de- 
crees that  the  provisions  known  as  the  income 
tax  in  the  Act  of  Congress  of  August  16, 18IM. 
are  unconstitutional  and  void,  and  that  the  de 
fendantshe  restrained  from  complying  with 
the  provisions  of  said  Act  in  the  making  of  ra- 
turns  and  in  the  payment  of  a  tax  thereosdcr 
and  for  general  relief. 

In  these  cases  argument  was  heard  «po» 
March  7,  1805,  and  succeeding  days.  Upoo 
April  8, 1895,  the  court  announced  its  dedskm 
in  each  case,  that ''  the  decree  of  the  circuit 
court  is  reversed  and  the  cause  remanded  with 
directions  to  enter  a  decree  in  favor  of  tbe 
complainant  in  respect  only  of  the  voluntary 
payment  of  the  tax  on  the  rents  and  IncoiDe  of 
I  tbe  real  estate  of  the  defendant  company,  and 
of  that  which  it  holds  in  trust,  and  oo  tbe  In- 
come from  the  municipal  bonds  owned  or  so 
held  by  it,"    Ante,  759. 

Upon  April  15,  1895,  the  sppeUanta  Hied 
their  petilion  for  a  rehearing,  and  thereafter 
the  Attorney  General  filed  a  memoraodttm  of 
his  views  in  the  premises. 

Upon  April  28.  1895,  the  court  announced 
that "  the  consideralion  of  the  two  petitloos 
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for  retaearlDe  of  the  Income  Tax  Cases  is  re- 
served uniil  Monday,  May  6, 1895.  when  a  full 
bench  is  expected  and  in  that  event  two  coun- 
sel on  a  side  will  be  beard  at  that  time." 

The  cases  were  reargued  May  6,  7,  8, 1895. 

The  decreet  hereinbefore  entered  in  Viie  eovrt 
taeated;  the  decree  beioto  reversed;  and  the  eattes 
remanded,  tnith  inetmetioni  to  grant  the  relitf 
prayed, 

PETITION  FOR  REHEARING. 

To  the  Honorable  the  Justices  of  the  Su- 
preme Court  of  the  United  States: 

Charles  Pollock  and  Lewis  H.  Hyde,  the 
appellants  in  these  causes,  respectfully  present 
their  petition  for  rehearing,  and  submit  the 
following  reasons  why  their  prayer  should  be 
granted: 


The  question  in  these  cases  was  as  to  the 
constitutionality  of  the  provisions  of  the  Tariff 
Act  of  August  15,  1894  (§§  27-37)  purport- 
ing to  impose  a  tax  upon  incomes.  The  court 
has  held  that  the  same  are  unconstitutional,  so 
far  as  they  purport  to  impose  a  tax  upon  the 
rent  or  income  of  real  estate  and  income  de- 
rived from  municipal  bonds.  It  has,  however, 
announced  that  it  was  equally  divided  in 
opinion  as  to  the  following  questions,  and  has 
expressed  no  opinion  in  regard  to  them: 

(1)  Whether  the  void  provisions  invalidate 
the  whole  Act. 

(2)  Whether,  as  to  the  income  from  personal 
property  as  such,  the  Act  is  unconstitutional 
as  laying  direct  taxes. 

(8)  Whether  any  part  of  the  tax,  if  not  con- 
sidered as  a  direct  tax,  is  Invalid  for  want  of 
uniformity. 

The  court  has  reversed  the  decree  of  the  cir- 
cuit court  and  remanded  the  case,  with  direc- 
tions to  enter  a  decree  jn  favor  of  complainant 
in  respect  only  of  the  voluntary  payment  of 
the  tax  on  the  rents  and  income  of  defendant's 
real  estate  and  that  which  it  holds  in  trust,  and 
on  the  income  from  the  municipal  bonds  owned 
or  so  held  by  it. 

While,  therefore,  the  two  points  above  stated 
have  been  decided,  there  has  been  no  decision 
of  the  remaining  questions  regarding  the  con- 
stitutionality of  the  Act,  and  no  judgment  has 
been  announced  authoritatively  establishing 
any  principle  for  interpretation  of  the  statute 
in  those  respects.  Etting  v.  Bank  of  United 
^atee,  24  IL  S.  11  Wheat.  59,  78  (6:  41^ 
423);  Durant  v.  Essex  Co.  74  U.  S.  7  Wall. 
107^  113  (19:  154,  157). 

This  court,  having  been  established  by  the 
Constitution  and  its  judicial  power  extending 
to  all  cases  in  law  and  equity  arising  under 
the  Constitution  and  laws  of  the  United  States, 
must  necessarily  be  the  ultimate  tribunal  for 
the  determination  of  these  questions.  In  all 
cases  in  which  such  questions  may  arise,  there 
can,  therefore,  be  no  authoritative  decisions  in 
reference  to  the  same  except  by  this  court. 

IL 

The  court,  early  in  its  history,  adopted  the 
practice  of  requiring,  if  practicable,  constitu- 
tional questions  to  be  heard  by  a  full  court  in 
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order  that  the  judgment  in  such  case  might,  if 
possible,  be  the  decision  of  the  majority  of  th& 
whole  court 

In  Briscoe  v.  CommonioeaUh  Bank  of  Ken- 
tucky, 33  U.  S.  8  Pet.  118  (8:  887)  and  iViw 
York  V.  MUn,  33  U.  8.  8  Pet.  120,  122  (8:  888> 
this  rule  was  announced  by  Chief  Justice  Mar- 
shall in  the  following  language: 

"The  practice  of  this  court  is,  not  (except  ia 
cases  of  absolute  necessity)  to  deliver  any  judg- 
ment in  cases  where  constitutional  questiona 
are  involved,  unless  four  judges  concur  in 
opinion,  thus  making  the  decision  that  of  a 
majority  of  the  whole  court.  In  the  present 
case,  four  judges  do  not  concur  in  opinion  a» 
to  the  constitutional  questions  which  have  been 
argued.  The  court  therefore  direct  these  cases 
to  DC  reargued  at  the  next  term,  under  the  ex- 
pectation that  a  larger  number  of  the  judges 
may  then  be  present." 

The  same  cases  were  again  called  at  the  next 
term  of  the  court,  and  the  Chi^  Justice  said 
the  court  could  not  know  whether  there  would 
be  a  full  court  during  the  term;  but  as  the 
court  was  then  composed,  the  constitutional 
cases  would  not  be  taken  up.  34  U.  S.  9  Pet. 
85  (9:  60).  In  a  note  to  the  cases  upon  that 
page,  it  is  stated  that  during  that  term  the 
court  was  composed  of  six  judges,  the  full 
court  at  the  time  being  seven;  there  was  then 
a  vacancy  occasioned  by  theresignatioff  of  Mr. 
Justice  Duval,  which  had  not  yet  t)eefi  filled. 

The  rule  laid  down  by  Chief  Justice  Marshall 
has  been  frequently  followed.  Reference  may 
be  made  to  the  case  of  Home  Ins.  Co,  of  New 
York  v.  New  York,  119  U.  S.  129. 148(30:  350.- 
354).  Mr,  C7«>f«/w«iice  Waite  there  announced 
that  the  judgment  of  the  supreme  court  of  the 
state  of  New  York  was  affirmed  by  a  divided 
court.  At  the  time,  Mr,  Justice  Woods  was 
ill  and  absent  during  the  whole  of  the  term, 
and  took  no  part  in  any  of  the  cases  argued  at 
that  term.  There  were,  therefore,  only  eight 
members  of  the  court  present.  A  petition  for 
reargument  was  presented  upon  the  ground 
that  the  principle  announced  by  Mr,  Chief 
Justice  Marshall  should  be  followed,  and  that 
the  constitutional  question  involved  was  suffi- 
ciently important  to  demand  a  decision  con- 
curred in  by  a  majority  of  the  whole  court. 
The  petition  was  granted  (122  U.  S.  686)  and 
the  case  was  not. reargued,  until  the  bench  was 
full.  184  U.  S.  594. 597  (33:,  1025, 1029).  This 
practice  is  recognized  as  established  in  Pliil- 
lips'  Practice,  at  page  880. 

III. 

It  is  respectfully  submitted  that  do  case 
could  arise  more  imperatively  requiring  the 
application  of  the  rule  tban  the  present.  The 
precise  question  involved  is  the  constitutional- 
itv  of  an  Act  of  Con^rress  affecting  the  citizens 
of  the  country  generally.  That  Act  has  been 
held  unconstitutional  in  important  respects;  its 
constitutionality  has  not  been  authoritatively 
decided  as  to  the  remaining  portions.  These 
complainants  and  appellants  may  well  urge, 
that  these  serious  constitutional  questions 
should  be  finally  decided  before  their  trustee 
expends  their  funds  in  voluntary  payment  of 
the  tax.  In  addition,  if  is  manifest  that,  until 
some  decision  is  reached,  the  courts  will  l)e 
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4>Terwbe1med  with  litigation  upon  these  ques- 
tions, and  the  payment  and  collection  of  the 
tax  will  be  most  seriously  embarrassed. 

Every  taxpayer  to  any  considerable  extent 
will  pay  the  tax  under  protest  and  sue  to  re- 
cover the  same  bacls.  and  if  necessary  sue  out 
his  writ  of  error  to  this  court.  The  court  will 
of  necessity  be  burdened  with  rearguments  of 
these  questions  without  number  until  they  are 
dually  settled.  Still  further,  as  the  matter 
now  stands,  it  has  been  decided  that  a  tax  up  tn 
the  income  of  land  is  unconstitutional,  while 
the  court  has  made  no  decision  as  to  the  valid- 
ity of  the  tax  upon  income  of  personal  prop- 
erty. Serious  questions  have,  therefore,  al- 
ready arisen  as  to  what  is,  in  fact,  to  bo  deemed 
the  income  of  real  estate  and  what  is  the  in- 
•come  of  real  and  what  of  personal  property,  in 
<:ases  where  both  are  employed  in  the  produc- 
tion of  the  same  income. 

Your  petitioners,  therefore,  respectfully  pray 
that  these  cases  be  restored  to  the  docket  and  a 
reargument  be  ordered  as  to  the  question  upon 
which  the  court  was  evenly  divided  in  opinion. 
In  case,  however,  this  motion  should  be  denied, 
your  petitioners  pray  that  the  mandate  may  be 
amended  by  ordering  a  new  trial  in  the  court 
below,  so  that' the  court  below  may  now  deter- 
mine the  questions  (1)  whether  or  not  the  va- 
lidity of  the  statute  in  the  respects  already 
specified  renders  the  same  altogether  invalid, 
and  (2)  whether  or  not  the  Act  is  constitutional 
in  the  respects  not  decided  by  this  court. 

The  undersigned,  members  of  the  bar  of  this 
honorable  court,   humbly  conceive  that  it  is 

E roper  that  the  appeals  herein  should  be  re- 
eard  by  this  court,  if  this  court  shall  see  fit  so 
to  order,  and  they  therefore  respectfully  cer- 
tify accordinglv. 
Washington,  April  15,  1895. 
Joseph  H.  Choate.      William  D.  Guthrie, 
Clarence  A.  Seward,  David  Willcox, 

Benjamin  H.  Bristow,        Charles  Steele, 

of  counsel  for  appellants. 
The  United  States  made  the  following  rep- 
resentation, to  wit:  The  United  States  re- 
•apectfully  represents  that,  if  a  rehearing  is 
panted  \n  the  above  entitled  cases,  the  rehear- 
vag  should  cover  all  the  legal  and  constitutional 
•questions  involved,  and  not  merely  those  as  to 
whch  the  court  are  equally  divided. 

I.  Whether  a  tax  on  incomes  generally,  in- 
clusive of  rents  and  interest  or  dividends  from 
investments  of  all  kinds,  is  or  is  not  a  direct 
tax  within  the  meaning  of  the  Federal  Consti- 
tution is  a  matter  upon  which,  as  an  origiual* 
<]ucstion,  the  government  has  really  never  been 
heard. 

Its  position  at  the  argument  was  that  the 
question  had  been  settled — by  an  exposition  of 
the  Constitution  practically  contemporaneous 
with  its  adoption— by  a  subsequent  line  of 
Judicial  precedents — by  the  concurrinsr  and  re- 
peated action  of  all  the  departments  of  the 
government — and  by  the  consensus  of  all  text- 
writers  and  authorities  by  whom  the  subject 
has  heretofore  been  considered. 

II.  The  importance  to  the  frovemment  of 
the  new  views  of  its  taxing  power,  announced 
In  the  opinion  of  the  Chi^  Justice,  can  hardly 
be  exaggerated. 

First.  Pushed  to  their  logical  conclu<«ion, 
they  practically  exclude  Irom  the  direct  opera- 
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tion  of  the  power  all  the  real  estate  of  the 
country  and  all  its  invested  personal  property. 
They  exclude  it,  l>ecause.  if  realty  and  per- 
sonalty are  taxable  only  by  the  role  of  appor- 
tionment, the  inevitable  inequalities  resulting 
from  such  plan  of  taxation  are  so  gross  and 
flagrant  as  to  absolutely  debar  any  resort  to  it. 

That  such  inequalities  must  result  is  practi- 
cally admitted,  the  only  suggestion  in  reply 
being  that  the  power  to  directly  tax  realty  and 
personalty  was  not  meant  for  use  as  an  ordi- 
nary, everyday  power;  that  the  United  States 
was  expected  to  rely  for  its  customary  reven- 
ues upon  duties,  imposts,  and  excises;  and 
that  it  was  meant  it  should  impose  direct  taxes 
only  in  extraordinary  emergencies  and  as  m 
sort  of  dernier  resort 

It  is  submitted  that  a  construction  of  the 
Constitution  of  such  vital  importance  in  itself 
and  requiring  in  its  support  an  imputation  to 
its  framers  of  a  specific  purpose  which  nothing 
in  the  text  of  the  Constitution  has  any  tendency 
to  reveal,  cannot  be  too  carefully  considered 
before  being  finally  adopted. 

Second.  Though  of  minor  consequence,  it 
is  certainly  relevant  to  point  out  that,  if  the 
new  exposition  of  the  Constitution  referred  to 
is  to  prevail,  the  United  States  has  under  pre- 
vious income  tax  laws  collected  vasts  sums  of 
money  which  on  every  principle  of  justice  it 
ought  to  refund,  and  which  it  must  be  Hssumed 
that  Congress  will  deem  itself  l)0UDd  to  make 

E revision  for  refunding  by  appropriate  legis- 
ition. 

Respectfully  submitted. 

Richard  Olney.  Attorney  OeneraL 
The  following  proceedings   preliminary  to 
the  reargument  were  had: 

Mr.  Ghief  Justice  Fuller:  lo  cases  Nos. 
893  and  894  the  appellants  made  application 
for  rehearing  as  to  those  propositions  upon 
which  the  court  was  equally  divided,  where- 
upon the  Attorney  General  made  the  lagges- 
tion  that  if  any  rehearing  was  granted,  it 
should  embrace  the  whole  case.  We  treat  this 
suggestion  as  amounting  in  itself  to  an  appli- 
cation for  a  rehearing:  and  not  desirioe  to  re- 
strict the  scope  of  the  argument,  we  set  down 
both  applications  to  be  heard  taday  before  a 
full  bench,  which  the  anticipated  preseooe  of 
our  brother  Jackson,  happily  realized,  enables 
us  to  do.  No  further  argument  as  to  the  ques> 
tion  of  rehearing  will  tw  desired.  We  were 
obliged,  however,  to  limit  the  nurol>er  of 
coun.<tel  to  two  on  each  side,  but  as  to  the  time 
for  the  argument  we  are  willing  to  bear  fmcn 
counsel  on  the  question  at  to  how  much  time 
thev  desire. 

(j^ive  hours  were  then  allotted  to  eech  aide 
for  argument.) 

Messrs,  Joseph  EL  Choate.  WilUskss  D. 
Guthrie*  Clarence  A.  iSetrard^  HenJ4itnin  U, 
Bristow,  David  WilleoT,  Victor  Momnkts,  and 
Charles  Steele,  for  appellants,  on  rr  lira  ring: 

(The  following  is  new  matter  ooi  on  UMir 
brief  on  first  argument.) 

A  g«*neral  tax  upon  income  was  dr^rribed 
by  the  British  statutes  pri  t  to  the  Kevolutioci 
as  a  direct  tax:  when  the  Constitution  was 
adopted,  toxes  in  some  form  existent  in  all  of 
the  states,  and  income  taxes  in  several  nf  them; 
in  the  state  oonventiooa  which  cooaiilefrd  th« 
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-CoostitutioD.  all  of  these  taxes  were  fully  rec- 
ognized as  being  direct  taxes;  the  income  tax 
was  described  in  many  contemporaneous  au- 
thoritative writings  as  a  direct  tax,  and  it  has 
•«ver  since  been  known  as  a  direct  tax  to  the 
lexicographers  and  the  courts. 

Bank  of  Toronto  ▼.  Lambe,  L.  R  12  App. 
Oas.  575;  Glasgow  v.  Bowse,  43  Mo.  479. 

Iff  in  substance  and  practical  operation,  the 
tax  so  imposed  is  direct,  the  form  or  manner 
of  levying  it  is  wholly  immaterial. 

MugUr  v.  Kanaas,  123  U.  8.  623,  661  (81: 
-205,  210'. 

Whether  a  tax  is  a  direct  tax  or  an  indirect 
tax  within  the  meaning  of  the  Constitution 
'depends  upon  the  nature  of  the  tax.  A  tax  is 
cot  a  direct  tax  because  it  can  be  apportioned 
4imong  the  states.  Nor  is  it  indirect  because 
it  cannot  be  fairly  apportioned.  If  a  tax  is  a 
•direct  tax  it  must  be  apportioned  among  the 
-states  or  it  is  uncoostitutionaL 

The  decided  cases  upon  which  the  govern- 
vnent  has  heretofore  founded  its  claims  that 
so  portion  of  the  present  income  tax  falls 
within  the  description  of  a  direct  tax,  all 
turned  upon  the  question  of  a  tax  upon  a  priv- 
ilege or  business;  and  it  must  now  be  deemed 
«etiled  that  such  a  tax  is  not  a  tax  upon  the 
property  of  the  person  who  enjoys  the  privi- 
lege or  carries  on  the  business. 

Societgfor  tiaving$  v.  CoiU,  78  U.  8.  6  Wall. 

594  (17:  897);  Michigan  Cent.  R  Co,  v.  Slack, 

100  U.  8.  598  (25:  647);  Home  In».  Co.  of  New 

York  V.  New  York,  184  U.  8.  594  (38:  1025); 

Maine  v.  Qrand  Trunk  B.  Co.  142  D.  S.  217 

<35:  994).  8  Inters.  Com.  Rep.  807;  Fieklen  v. 

Shelby  County  Taxing  Diet.  145  U.  8.  124  (86: 

«01.  607).  4  Inters.  Com.  Rep.  79.    The  two 

subjects  of  taxation  are  entirely  distinct.  Union 

Pae.  R  Co.  v.  Fenieton,  85  U.  8.  18  Wall.  6 

<21: 787);  Glouceeter  Ferry  Co.  v.  Pennsyltania, 

114  U.  8.  196  (29: 158).  1  Inters.  Com.  Rep. 

382;  Philadelphia  dk  S.  M.  SS.  Co.  v.  Penneyl- 

-eania,    122  U.   8.   826  (80:  1200).   1  Inters. 

€om.  Rep.  808;    Western   U.   Teleg.    Co.   v. 

Atty.  Gen.  of  Maseachv setts,  125  U.  8.  530  (31: 

"790);  Pullman  Palace  (Jar  Co.  v.  Pennsylvania, 

141  U    S.   18.    25    (85:  618.  617).    8    Inters. 

Com.  Rep,  595;  Postal  Teleg.  Co.  ▼.  Adams, 

•ante,  811. 

A  general  tax  upon  personal  estate  or  in- 
vested capital  has  always  been  regarded  and 
treated  as  subfitantially*  similar  to  a  tax  upon 
real  estate.  No  difference  in  principle  between 
the  two  can  be  suggested  which  is  recognized 
in  jurisprudence. 

It  is  equally  the  fact  that  what  affects  the 
income  of  such  property,  affects  the  property 
itself.  Indeed,  in  the  very  case  of  personal 
property,  it  has  repeatedly  been  held  that  a 
;^eneral  gift  or  bequest  of  the  income  is  in  con- 
templation of  law  equivalent  to  a  gift  of  the 
property  itself;  that  the  principal  of  a  fund 
passes  by  a  gift  of  the  interest  or  income  there- 
from; and  that  an  unlimited  bequest  of  divi- 
<lends  of  shares  of  stock  carries  the  shares 
themselves. 

Elton  v.  Sheppard,  1  Bro.  Ch.  (Perkins'  ed.) 
463;  Adamson  v.  Armitage,  19  Ves  Jr.  (Sum- 
ner's ed.)  416,  418;  Stretch  v.  Watkins,  1  Madd. 
-253.  258;  Clough  v.  Wynne,  2  Madd.  188.  191; 
Baig  v.  Swiney,  1  Sim.  &  Stu.  487,  490;  Hum- 
phry V.  Humt^rey,  1  Sim.  N.  8.  586,  540; 
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Sovthouse  V.  Bate,  16  Beav.  183,  188;  PeaU  ^ 
V.  White,  7  La.  Ann.  449-451 ;  Jenings  v. 
Baily.  17  Beav.  118,  120;  Collier  v.  Collier,  8 
Ohio  St.  869,  374;  Stone  v.  North,  41  Me.  265, 
271;  Batch  v.  Bassett,  52  K  Y.  859,  862;  Penn- 
sylvania Co.  for  Ins.  on  Lioes  dk  Granting 
Annuities  App.  83  Pa.  312,  315;  MillarcPs 
App.  87  Pa.  457,  459;  Sampson  v.  Randall,  73 
Me.  109,  112;  ^ouVs  App.  105  Pa.  438.  441; 
Post  V.  Riwrs,  40  N.  J.  Eq.  21,  22;  Bisliop  v. 
McClelland,  44  N.  J.  Eq.  450.  458;  Dascomb  v. 
Marston,  80  Me.  223.  281;  Lippincott  v.  Pan- 
coast,  47  N.  J.  Eq.  21,  26;  Hartson  v.  Elden, 
50  N.  J.  Eq.  522,  524. 

The  presence  of  the  provisions  which  are 
void  invalidates  the  whole  Act. 

Dundee  Mortgage  T.  Invest.  Co.  ▼.  Schjoek 
List.  No.  i,  21  Fed.  Rep.  151;  United  States 
V.  Stefens  C*  Trademark  Case^')  100  U.  8.  83 
(25:  550);  United  States  v.  Reese,  92  U.  8.  214 
(28:  563);  Tiernan  v.  Binker,  102  D.  S.  123 
(26: 103);  AUen  v.  Louisiana,  103  U.  8.  80  (26: 
818);  Poindexter  v.  Greenhow,  114  U.  8.  270 
(29: 185);  Spraigue  v.  Thompson.  118  U.  8.  90 
(80:  115);  Baldwin  v.  Franks,  120  U.  8.  678 
(80:  766);  California  v.  Central  Pac.  B.  Co.  127 
U.  8.  1  (32: 150),  2  Inters.  Com.  Kep.  158;  i>- 
loup  V.  MobiU,  127  U.  8.  640  (82:  811),  2  Inters. 
Com.  Rep.  184;  The  Alameda,  81  Fed.  Rep. 
866;  Warren  v.  Charlestown,  2  Gray.  84:  Wyne- 
hamer  v.  People,  13  N.  Y.  378;  StaU  v.  Sinks, 
42  Ohio  St.  345;  StaU  v.  Puah,  48  Ohio  St.  98; 
Meshmeier  v.  State,  11  Ind.  482;  People  v. 
Co&per,  83  HI.  585;  Slauson  v.  Bacine,  13  Wis. 
898;  StaU  V.  Sauk  County  Suprs.  62  Wis.  876; 
Meyer  v.  Berlandi,  1 L.  R.  A.  777,89  Minn.  488; 
Central  Branch  Union  Pae.  H.  Co.  v.  Atchison, 
T.  db  8.  F.  B.  Co.  28  Kan.  453;  Vines  v.  State, 
67  Ala.  78;  Eckhart  v.  StaU,  6  W.  Va.  515; 
StaU  V.  Perry  County  Comrs.  5  Ohio  St.  497; 
Daggett  v.  Hudson,  48  Ohio  St.  548.  54  Am. 
Rep.  882;  Binze  v.  PeopU,  92  111.  406;  O'Brien 
V.  Krem.  86  Minn.  186;  Nichols  v.  WalUr,  87 
Minn.  264;  French  v.  Tesrhemaker,  24  Cal.  518, 
548;  WUU  v.  Austin,  53  Cal.  152;  Darby  v. 
Wilmington,  76  N.  C.  188;  Washington  v. 
State.  18  Ark.  752.  768. 

These  rules  are  not  affected  by  the  numer* 
ous  cases  holding  that  unconstitutionality  in 
part  does  not  defeat  the  entire  Act  where  the 
parts  are  clearly  separable. 

Keokuk  N  L.  Packet  Co.  v.  Keokuk,  95  U. 
S.  80,  89  (24:  877.  381);  Florida  Cent.  B.  Co.  v. 
SchutU,  103  U.  S.  118  (26:  827);  Unity  v.  Bur- 
rage,  103  U.  8.  447  (26:  405);  Vial  v.  Penni- 
man,  108  U.  8.  714  (26:  602);  Albavy  County 
Suprs.  V.  Stanley,  105  U.  8.  805  (26:  1044); 
Presser  v.  Blinois,  116  U.  B.  252  (29:  615); 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  of  Massa- 
chusetts, 125  U.  8.  580.  554  (81:  790.  795); 
Kimmish  v.  BaU,  129  U.  8.  217  (82:  695).  3 
Inters.  Com.  Rep.  407;  Field  v.  Clark,  148  U. 
8.  649  (36:  294);  McPherson  v.  Blacker,  146  U. 
8.  1  (86:  869);  Com.  v.  HiUhings,  5  Gray, 
482. 

This  court  cannot  soy  that  Congress  would 
have  paased  the  Act  without  including  income 
from  real  and  personal  estate  and  municipal 
bonds.  Nor  can  the  court  read  into  the  Act 
limitations  which  Congress  did  not  insert,  for 
the  purpose  of  bolstering  up  its  constitutional- 
ity.   The  entire  Act,  therefore,  must  fail. 

Private  corporations  and  private  enterprises 
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It  would  seem  that  this  case  was  one  that 
^55]  involved  directly  the  ^meaning  of  the 
words '  'direct  taxes"  in  the  Constitution.  In  the 
argument  of  the  case  it  was  conceded  hy  the 
counsel  for  the  taxpayer  that  the  opinions  in 
the  Hylton  case  recctgnized  a  tax  on  land  and 
a  capitation  tax  to  bo  the  only  direct  taxes  con- 
templtited  by  the  Constitution.  But  counsel 
said:  *'The  present  is  a  tax  ^n  land,  if  ever 
one  was.  No  doubt  it  is  to  be  paid  by  the 
owner  of  the  land,  if  he  can  be  made  to  pay 
it;  but  that  is  true  of  any  tax  that  ever  was  or 
ever  can  be  imposed  on  property.  And  as  if 
to  prove  how  directly  the  property,  and  not 
the  property  owner,  is  aimed  at,  the  duty  is 
made  a  specific  lien  and  charge  upon  the  land 
'in  respect  sv hereof  it  is  assessed.  More  than 
this:  as  if  to  show  how  identical,  in  the 
opinion  of  Congress,  this  duty  was  with  the 
avowedly  direct  tax  upon  lands  which  it  had 
levied  but  a  year  or  two  before,  it  enacts  that 
this  9uccemon  tax  alone,  out  of  a  great  revenue 
system,  should  be  collected  by  the  same  offl- 
oers,  in  the  same  manner,  and  by  the  same 
processes  as  direct  taxes  upon  lands  under  the 
authority  of  the  United  States." 

This  interpretation  of  the  Consitution  was 
rejected  liy  every  member  of  this  court.  Mr, 
Justice  Clifford,  deliverine  the  unanimous 
judgment  of  the  court,  said:  "Support  to  the 
erst  objection  is  attempted  to  be  drawn  from 
that  clause  of  the  Constitution  which  provides 
that  direct  taxes  shall  be  apportioned  among 
the  several  states  which  may  be  included 
within  the  Union,  according  to  their  respective 
numbers;  and  also  from  the  clause  which  pro- 
vides that  no  capitation  or  direct  tax  shall  be 
laid  unless  in  proportion  to  the  census  or 
amended  enumeration;  but  it  is  clear  that  the 
tax  or  duty  levied  by  the  Act  under  consider- 
ation is  not  a  direct  tax  within  the  meaning  of 
cither  of  those  provisions.  Instead  of  that  it 
is  plainly  an  excise  tax  or  dutv,  authorized  by 
aection  eight  of  article  one,  which  vests  power 
in  Congress  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises  to  pay  the  debts  and  pro- 
vide for  the  common  defen^e  and  general  wel- 
fare. Such  a  tax  or  duty  is  neither  a  tax  on 
land  or  a  capitation  exaction,  as  subsequently 
appears  from  the  language  of  the  section  ina- 
posing  the  tax  or  duly,  as  well  as  from  the 
preceding  section,wbicn  provides  that  the  term 
<)56]succession  shall  denote  the  devolution  *of 
real  estate;  and  the  section  which  imposes  the 
tax  or  duty  also  contains  a  corresponding 
clause,  which  provides  that  the  term  successor 
ah  all  denote  the  person  so  entitled,  and  that 
the  term  predec<  ss  jr  shall  denote  the  grantor, 
testator,  anccsor.  or  other  person  from  whom 
the  interest  of  the  successor  has  been  or  shall 
be  derived."  Av;ain:  "Whether  direct  taxes. 
In  the  sense  of  .he  Constitution,  comprehend 
any  other  tax  than  a  capitation  tax  and  a  tax 
on  land,  is  a  question  not  absolutely  decided, 
nor  is  it  necessary  to  determine  it  in  the  present 
case,  as  it  Is  expressly  decided  that  the  term 
doe$  not  in'bide  the  tax  &n  income  which  can- 
not be  di^iii.gulshed  in  principle  from  a  sue 
cession  tax  such  as  tbe  one  involved  in  the 

?rest^nt  controvt*rsv.  Parifc  Inn  Co,  v.  Sovle, 
4  U.  8  7  Wall.  4*46  [19:  91)];  V^mie  Bank  v. 
Fef  no.  75  U.  8.  8  Wall.  546  [19:  487J;  Chrk 
T.  ;^iccel,  14  Int.  Rev.  Uec.  6.     Neither  duties 
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nor  excises  were  regarded  as  direct  tAxes  by 
the  authors  of  The  Federalist.  No.  36.  p.  161; 
Hamilton's  Works,  847;  License  Tax  Ottee,  7t 
U.  8.  6  Wall.  462  [18:  497]."  -Exactions  for 
tbe  support  of  the  government  may  assume 
the  form  of  duties,  imposts,  or  excises,  or  tliey 
may  also  assume  the  form  of  license  fees  for 
permission  to  carry  on  particular  occupations 
or  to  enjoy  special  f ranch ise.«,  or  they  uiJiy  be 
specific  in  form,  as  when  levied  upon  corp«>r»- 
tions  in  reference  to  the  amount  of  c^ipital 
stock  or  to  tbe  business  done  or  profits  earned 
by  the  individual  or  corporation.  Cooler, 
Const.  Lim.  495:  Provident  InsHtufiofi  far 
Saving  v.  Maumdiuseite,  73  U.  S.  6  Wall.  626 
[18:911];  PorUand  Bunky,  ApUiorp^  12  Masc 
252.  Sufficient  appears  in  the  prior  6ui;ge»> 
tions  to  define  the  language  employed  aud  to 
point  out  what  is  the  true  intent  and  meaning 
of  the  provision,  and  to  make  it  plain  that  the 
exaction  is  not  a  tax  upon  the  land,  and  that  it 
was  rightfully  levied,  if  the  findings  of  the 
court  show  that  the  plaintiff  became  entitled, 
in  the  language  of  the  section,  or  acquired  the 
state  or  the  right  to  the  income  thereof  by 
devolution  of  the  title  to  the  same,  as  aasumed 
by  the  United  States." 

The  meaning  of  the  words  "direct  taxra* 
was  again  the  subject  of  consideration  bv  t^is 
court  in  Springer  v.  United  Strife*,  103  U.  8. 
586,  599,  600,  602  [26:  253, 258. 259J      A  refer- 
ence to  the  printed. arguments  in  that  case  will 
show  that  this  question  was  moat  *ihor-[0jV7 
oughl^  examined,  everv  member  of  tbe  roxrt 
participating  in  the  decision.  Thequeatiot  p*^ 
sented  was  as  to  the  constitutiona*icj  of  tne 
Act  of  June  80th.  1864,  18  Stat,  at  L.  8t8. 
chap.  172,  as  amended  by  the  Act  of  1865.  i.S 
Stat,  at  L.  469,  chap.  178,  so  far  as  it  levied  a 
duty  upon  gains,  profits,  and  inc(»rae  d?riv^ 
from  every  kind  of  property,  and  f;'om  eve«y 
trade,  profesfiion,  or  employment    Tbe  con- 
tention of  Mr.  Springer  was.  that  such  a  tax  was 
a  direct  tax  that  could  not  be  levied  except  by 
apportioning  the  same  among  the  staiea,  oo  the 
basis  of  numbers.    In  support  of  his  poaitioa 
he  cit.ed  numerous  authorities,  among  them, 
all  or  most  of  the  leadinfr  works  on  political 
economy  and  taxation.    Mr.  Jiutim  Swayn^ 
again  delivering  the  unanimous  Judgment  of 
this  court,  referred  to  the  proceedirga  and  de- 
bates  in  the  convention  of  1787,  to  The  Feder- 
alist, to  all  the  acts  of  Congress  impoaing  tax- 
ation, and  to  the  previous  cases  of  Hylton  ▼. 
United  States,  Pacific  Ins,  Oo.  v.  SouU.  Veasm 
Bank  v.  Fenr^,  and  SehoUjf  v.  Bew,    Among 
other  things  he  said:  *'  It  does  not  appear  tha 
any  tax  like  the  one  here  in  question  wa«  efcr 
regarded  or  treated  by  Congress  as  a  direc* 
tax.    This  uniform  practic^  constmctloo  of 
the  Constitution  touching  so  important  a  point, 
through  so  long  a  period,  by  tbe  legiwatiTtt 
and  executive  departments  of  the  govemmeat, 
though  not  conclusive,  is  a  considfratioa  of 
great  weight.''    Alluding  to  tbe  observaliotts 
by  one  of  the  Judges  in  Uie  Hylton  oa«  u  to 
the  evils  of  an  apportioned  tax  on  ikpecitk  per- 
sonal property,  he  said:  **It  was  well  bddtbat 
where  such  evils  would  attend  the  appiirtioa- 
ment  of  a  tax,  the  Constitution  couhl  not  haT« 
Intended   that  an  apportionment   should  be 
made.     This  view  applies  with  even  greater 
fi>rce  to  tbe  tax  in  question  in    this  caM^. 
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4kTid  discretion."    Coloiiial  Records  of  R  I. 
in.  800. 

Connecticut. — A  faculty  tax  was  placed  on 
^11  manual  persons  and  artists,  following  the 
JVIassacbusetts  law  of  1646,  and  these  provis- 
ions were  frequently  repeated  in  the  laws  of  the 
seventeenth  century.  I  Colonial  Records,  548; 
«ee,  too.  Laws  of  Connecticut,  published  in 
1769. 

New  York. — In  1748,  the  assessors  took  an 

oath  to  estioaate  the  property  by  the  product — 

«  shilling  for  every  pound.     Oath  of  Asses- 

•«ors.  Laws  of  1748,  g  18,  Van  Schaack's  Laws, 

1691-1773. 

New  Jersey. — Not  only  property  owners, 
but  "also  all  other  persons  within  this  prov- 
ince who  are  freemen    and  are  artificers  or 
Ifollow  any  trade  or  merchandizing,  and  also 
:all  inn  keepers,  ordinary  keepers,  and  other 
persons  in  places  of  profit  within  this  province, 
•shall  be  liable  to  be  assessed  for  the  same  ac- 
cording to  the  discretion  of  the  assessors." 
Laws  of  New  Jersey,  1664-1701,  Jenning  & 
6picer,  pp.  494,  1684. 

Pennsylvania. —The  statute  of  March  27, 
1782,  provided  among  other  things  that  all  of- 
^ces  and  posts  of  profit,  trades,  occupations 
and  professions  (ezceptine  ministers  and 
schoolmasters)  shall  be  rated  at  the  discretion 
of  the  township,  ward  or  district  assessor,  and 
two  assistant  freeholders  of  the  proper  town- 
ship, ward  or  district  having  due  regard  to  the 
profits  arising  from  them.     2  Dallas  Digest,  8. 

Delaware. — Even  after  1796.  rear  estate 
^as  still  valued  according  to  the  rents  arising 
-therefrom.     Slate  Papers,  1  Finance.  439. 

Maryland. — In    1777,    a  law  was  passed 
^hich  imposed  an  assessment  of  one  quarter 
•of  one  per  cent  on  the  amount  received  yearly 
by  every  person  for  any  public  office  or  profit 
•of  an  annuity  or  stipend,  and  on  the  clear 
yearly  profit  of  every  person  practicing  law  or 
physic,  every  hired  clerk  acting  without  com- 
mission, every  factor,  agent  or  manager  trad- 
-ing  or    using   commerce  in  this  state.    Md. 
Laws  of  1777,  chap.  22,  $§  6,  6. 

Virginia. — In  1786,  a  tax  was  imposed 
tipon  attorneys,  merchants,  physicians,  siir- 
^geons  and  apothecaries.  Henuing's  Stat.  XII. 
^3,  Xin.  114. 

In  1798,  the  tax  on  city  property  was  "five 
-sixths  of  one  per  cent  of  the  ascertained  or  es- 
timated yearly  rent  or  income."    Act  of  1798 
Shepherd's  Stat,  at  L.  Va.  1792.  1806,  1,  224; 
American  State  Papers,  1  Finance,  481. 

South  CAnoLiNA. — In  1801,  a  law  was  en- 
acted which  imposed  a  tax  on  the  citizens  ac- 
H^ording  to  their  estates,  stocks  and  liabilities 
^r  the  profits  that  any  of  them  do  make  off 
or  from  any  public  office  or  employment. 
Two  years  later  this  tax  was  extended  so  as  to 
assess  individuals  on  their  estates,  merchan- 
<lisc.  stocks,  abilities,  offices  and  places  of 
profit  of  whatever  kind  or  nature  soever. 
Cooper.  Stat,  at  L.  ?§  11,  86,  188. 

Report  of  Oliver  Wolcott,  Jr  ,  Secretary  of 
Ihe  Treasury,  to  the  House  of  Representatives 
<)n  Direct  Taxes,  December  14,  1796. 

This  report  (7  American  Slate  Papers,  1 
Finance,  414-481)  was  made  in  obedience  to  a 
resolution  of  the  House  of  Representatives 
passed  on  the  4th  day  of  April.  1796.  The  re- 
port says:    "  The  duty  enjoined  is  to  report  a 

1158  L\  S. 


plan  for  laying  and  collecting  direct  taxes  by 
apportionment  among  the  several  states  agree- 
able to  the  rule  prescribed  by  the  Constitution; 
adapting  the  same  as  nearly  as  may^  to  such 
objects  of  direct  taxation  and  such  modes  of  col- 
lection, as  may  appear  by  the  laws  and  practice 
of  the  states  respectively  to  be  most  eligible  in 
each."  recommends  a  direct  tax  of  $1,484,000 
and  states  the  apportionment  thereof  amone 
the  states.  The  report  states  among  the  arti- 
cles taxed  in  states  in  addition  to  land  as  fol- 
lows: 

Vermont. — Cattle  and  horses,  money  on 
hand  or  due,  and  obligations  to  pay  money. 
Assessments  proportioned  to  the  profits  of  all 
lawyers,  traders  and  owners  of  mills,  accord- 
ing to  the  judgment  or  discretion  of  the  listers 
or  assessors,  p.  418. 

New  Hampshire.— Stock  in  trade,  money 
on  hand  or  at  interest  more  than  the  owners 
pay  interest  for,  and  all  property  in  public 
funds,  estimated  at  its  real  value;  mills, 
wharves  and  ferries  and  one  twelfth  part  of 
their  yearly  net  income,  after  deducting  re- 
pairs. 

Massachusetts. — Vessels,  stock  in  trade, 
securities,  all  moneys  on  hand  or  placed  out 
at  interest  exceeding  the  sum  due  on  interest 
by  the  individual  creditor;  silver  plate,  stock 
owned  by  stockholders  in  any  bank,  horses, 
cattle,  and  swine,  p.  420. 

Rhode  Island.— Polls  and  collective  mass 
property,  both  real  and  personal,  p.  422. 

Connecticut.  —  Stock,  carriages,  plate, 
clocks  and  watches,  credits  on  interest  exceed- 
ing the  debts  due  on  interest  by  the  individual 
creditors;  and  assessments  apportioned  to  the 
estimated  gains  or  profits  arising  from  any  and 
all  lucrative  professions, trades  and  occupations, 
p.  423. 

New  Jkrset.— Perries,  fisheries,  vessels, 
carriages,  personal  taxes  on  shopkeepers,  single 
men  and  slaves,  p.  426. 

New  York. — Assessments  in  the  towns  de- 
termined by  a  discretionary  estimate  of  the 
collective  and  individual  wealth  of  individuals 
and  corporations,  p.  425. 

•  Pennsylvania..- Prior  to  17^9,  the  time  of 
servitude  of  bound  servants,  slaves,  horses  and 
cattle,plate,  carriages, ferries,  and  all  offices  and 
posts  of  profit,  trades,  occupations  and  pro- 
fessions, with  reference  to  their  respective 
profits.  Subsequently  ground  rents,  slaves, 
horses,  cattle,  provisions]  trades  and  callings, 
pp.  427.  428. 

Delaware. — Taxes  have  been  hitherto  col- 
lected of  the  estimated  annual  income  of  the 
inhabitants  of  the  state,  with  reference  to 
specific  objects.  A  statute  has  been  passed 
during  the  past  year  declaring  that  all  real  and 
personal  property  shall  be  taxed;  provision  is 
made  for  ascertaining  the  stock  of  merchants, 
traders,  mechanics  and  manufacturers  for  the 
purpose  of  regulating  assessments  upon  such 
petsons,  proportioned  to  their  gains  and  pro- 
fits; ground  rents  are  estimated  at  one  hun- 
dred pounds  for  every  eight  pounds  of  rent. 
Rents  of  houses  and  lots  in  cities,  towns  and 
villages  at  one  hundred  pounds  for  every 
twelve  pounds  of  rent  reserved,  p.  429. 

Maryland. — Taxes  are  imposed  on  the 
mass  of  property  in  general,  there  are  licenses 
for  attorneys  at  law  for  admission  to  the  bar 

1118 


«17 


SUFBEICB  COCRT  OF  TUB  UkITCD  StATBA. 


Oct.  Tdh, 


then  Secretary  of  the  Treasury,  dated  Decem- 
l)er  14.  1706.  Anoals  of  Ck>Dgre8s  1795-96,  pp. 
2635,  2713. 

In  many  of  the  colonies  when  they  became 
states  the  systems  of  taxation  were  very  vague; 
In  some,  taxation  was  practically  obsolete. 

Sumner's  Financiers  and  Finances  of  the 
American  Revolution,  pp  15-25. 

See  Prof.  £.  R.  A.  Seligman's  article  entitled 
••The  Income  Tax  in  the  American  Colonies 
and  States,"  published  in  the  Political  Science 
Quarterly  for  June,  1895. 

It  is  impossible  within  proper  limits  to  set 
forth  the  extreme  diversity  between  various 
states  as  exhibited  by  Secretary  Wolcott*8  re- 
port. 

Under  the  Massachusetts  constitution  of 
1780,  taxes  are  levied  upon  persons  and  "es- 
tates" while  **dutie8  and  exciscs^ore  laid  upon 
specific  property. 

PorUand  Bank  T.  Apihrop,  13  Mass.  252; 
Com,  V.  Hamilton  Mfg.  Co,  12  Allen, 298;  Com. 
T.  Prorident  InsL  for  Sating,  12  Allen,  312; 
Com,  V.  Lancaster  8av.  Bank,  123  Mass.  493; 
Connectievt  Mut.  L,  ln%,  Co,  v.  Com.  133 
Mass.  161;  Miiot  v.  Wintluop,  25  L.  R.  A. 
259.  162  Mass.  113. 

If  the  prevailing  political  economy  envethe 
standard  of  direct  taxes,  ihey  included  only 
land;  as  some  of  the  American  systems  in- 
cluded land  with  all  other  property  in  a  ;;en- 
eral  apportioned  tax  by  Taluatioo,  doubts  after- 
ward arose  whether  a  general  personalty  lax 
by  valuation  was  also  direct. 

There  is  no  Sufficient  foundation  for  tbe 
theory  thatanj  specific  duties  were  included; 
and  the  then  unknown  general  income  tax  re- 
mained to  be  classed  by  analogy  when  it  should 
be  discovered. 

Adam  Smith's  "Weallb  of  Nations"  appeared 
in  parts  in  the  American  newspapers  after  the 
American  Revolution.  It  was  not  printed  in 
America  in  full  until  1789. 

Locke's  theory  of  direct  taxation  was  that  of 
the  French  school  of  Ph'  sio'  rats,  who  believed 
that  all  taxes  ultimate  y  L-ii  upon  land. 

Foster  &  Abbott  on  the  Income  Tax  26,  27. 

In  his  report  on  pnbli?  credit,  dated  Decem- 
ber 13, 1799,  Hamilton  speaks  of  the  Physio 
cratic  theory  as  oie  tuat  has  been  exploded  as 
follows: 

Annals  of  Crngrcss,  1789-91,  pp.  20-27. 

"Tbe  ingenious  but  fallacious  hypothesis 
that  all  taxes  on  consumption  fell  finally  with 
accumulated  weight  on  land  is  now  too  gen- 
erally and  too  satisfactorily  exploded  to  require 
to  be  comlMiiod  here," 

The  general  income  tax,  as  distinguished 
from  a  general  property  tax,  in  which  tbe 
prop<  rty  )s  rated  according  to  its  appraised  an- 
nual Vdiue,  being  then  unknown,  was  left  to 
be  treated  by  analojry. 

It>  analogies  fully  justify  its  subsequent 
CjS  sitJcatiou  as  a  duty,  both  by  Pitt  in  Eng- 
land and  by  the  statesmen  and' jurists  of  our 
civil  war  and  recorst  rue  lion  period. 

The  inherent  probabilities  of  the  caso  favor 
the  theory  that  the  apportioned  tax  was  to  be 
upon  all  real  property  or  at  most  upon  all 
pror»crty. 

Tbe  only  alternative  role  is  taxation  by  a 
uniform  rate. 

It  bad  been  proposed  by  Hamilton  in  1783, 
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but  immediately  dismis5;cd  upon  the  protest  oC 
the  southern  states  themselves. 

5  £11.  Deb.  25. 

No  one  questioned  in  the  convention  of  17ST 
that  a  direct  tax  must  be  apportioned  tomr 
how. 

The  proceedings  of  the  Philadelphia  coa- 
vention  of  1787  and  the  ratifying  state  cooTeo- 
tions,  with  two  exceptions,  are  consistent  wit^ 
the  theory  that  the  direct  taxes  (other  thaa 
capitation)  are  land  taxes  only,  or.  at  okm, 
taxes  on  all  person al  property  at  a  TaluatioD. 

In  New  York  the  state  taxes  were  hud  npot 
the  counties  and  not  upon  individuals,  andtbii 
method  was  in  New  York  considered  to  be  ia- 
direct  taxation. 

Annals  of  Congress,  1795-96,  p.  843;  2  EL 
Deb.  341;  8  Ell.  Deb.  254,  255. 

The  proceedinifs  of  the  state  conven'iont 
(except  those  of  New  York  and  VirsriDia)  indi 
cate  that  a  common  understand ini^  as  to  liie 
meaning  of  direct  taxes,  and  * 'duties**  wu 
tacitly  assumed  by  everybody;  that  it  was  •»- 
sumra  that  direct  taxes  must  be  laid  by  some 
rule  of  apportionment,  ao  that  tbe  only  ques- 
tion was  what  the  rule  of  apportionment 
should  be;  that  duties,  imposts,  aud  exci^ 
must  necessflrily  be  I'^ried  without  apportion- 
ment, and  the  ooly  question  was  whether  tlwr 
should  be  uniform  throughout  the  United 
States,  or  whether  0)ngresd  should  beal*''wed 
to  levy  special  duties  in  particular  local ip'c$ 

In  the  Philadelphia  (invention  of  17b7  i^ 
of  the  naain  objections  to  the  articles  of  xat 
previous  system  was  the  unfair  method  of  ip- 
porlionment  of  direct  taxes  (that  is.  the  laad 
tax)  amonj;  tbe  various  states. 

5  Ell.  Deb.  127, 578;  (Jeorge  Ticknor  C:r 
tis.  Constitutional  History  of  tbe  Uci''' 
Sules.-Vol.  I.  pp.  405. 4>0;  5  Ell.  Deb.  SOT.  '^ 

In  the  state  conventions,  Elliott's  reports  of 
the  debates  are  very  incomplete. 

Except  in  Connecticut.  New  York,  and  Yr 
cinia,  no  discussion  of  the  meaning  of  t^ 
phrase  ''direct  laxe^i"  anywhere  appears. 

The  acts  and  wriiiuga  of  cojivesnponr 
stntesmcn  outside  of  the  conventions  tend  i» 
confirm  this  view,  as  tbe  meaning  of  direct 
taxes  and  duties. 

Act  of  March  8, 1791.  chap.  15;  Annab  :i 
Congress,  1795,  p.  1930;  Act  of  Jnne  i 
1794,  chap.  65;  Annals  of  Congress  pp.  791- 
794. 

Tbe  evidence  is  not  sufficient  to  sustaio  iV 
proposition  that  it  was  the  main  object  to  mt^ 
taxation  proportional  to  representation  or  ttt 
theory  that  direct  taxes  were  to  be  resorted  it 
onlj  in  time  of  war. 


Mr,  CA^f  JvfficeFiiUerdeliTeredtbeopiB 

ion  of  the  court: 

Whenever  t  his  court  is  required  to  pas«  ii>  c 
tbe  validity  of  an  Act  of  CJonirress  as  tcstec  t 
tbe  fundamental  law  enacted  by  tbe  pc^>r 
the  duty  imposed  demands  in  its  ^iscbarre  > 
utmost  delibemtion  and  c^re.  nud  iovoV*^  *'* 
deepest  sense  of  responsibility.  And  Um  * 
especially  so  when  the  question  loTolvet  :&" 
exercise  of  a  pT»*at  governmental  power,  wi 
brinirs  into  consideration,  as  viiallj  afr«*.ie:  " 
tbe  decis'OD.  that  complex  system  of  ^yvr* 
meat,  so  6ag.\cious)y  framed  to  secure  and  '^  * 


1894. 


Pollock  v.  Farmbbs*  Loas  &  Trust  Co. 


the  leadiog  members  of  the  Maryland  ratify- 

iDg  CODVeDtiOD. 

Jir.  Justice  Iredell  was  a  leading  member  of 
the  North  Carolina  ratifying  convention. 

When  four  men  like  the  four  justices  last 
named,  sitting  on  the  bench  with  a  man  like 
the  Chief  Justice  of  that  day,  concurred  in 
a  decision  which  overthrew  the  defiuitions  of 
Madison  and  Jay,  it  was  clear  and  almost  con- 
clusive proof  that  these  definitions  did  not 
represent  the  general  consensus  of  opinion  at 
that  time. 

In  PariJU  Ins,  Co,  y,  Soule,  74  U.  8.  7 
Wall.  438  (19:  95)  (which  we  regard  as  a  decis 
ive  authority  upon  the  present  question)  and  in 
the  subsequent  cases,  we  lose  the  advantacre  of 
contemporary  testimony,  but  gain  in  the  closer 
applicability  of  the  decisions  to  the  point  now 
at  issue. 

The  court  in  this  case  decided  directly  and 
squarely  that  a  tax  on  gross  receipts  of  an  In- 
811  rn nee  company  and  a  tax  on  net  income  of 
an  insurance  company  are  each  a  duty  or  ex- 
cise within  the  meaning  of  the  Constitution. 

Veazie  Dank  ▼.  Fenno,  75  U.  8.  8  Wall.  538 
(19: 482),  brought  before  the  court  a  very  clearly 
direct  tnx. 

Incidentally,  Chief  Justice  Chase,  in  his  opin- 
ion, went  over  all  the  history  of  the  direct  tax 
controversy,  and  ended  by  deciding  that  the 
tax  was  not  a  direct  tax. 

Sc/ioley  V.  Hew,  90  U.  8.  28  Wall.  881  (28: 
99)  raised  the  question  of  the  validity  of  the 
succession  tax  laid  by  the  Act  of  June  80, 
1864. 

No  tax  is  more  direct  than  the  tax  on  the 
succession  to  real  estate. 

The  succession  tax  was  clearly  a  direct  tax 
in  political  economy.  It  was,  on  the  other 
hand,  like  an  income  tax,  as  clearly  a  duty, 
within  the  meaning  of  the  law. 

The  decision  of  this  court  in  the  8cho1ev  case 
therefore  afUrmcd  the  decision  of  Mr,  Justice 
Paterson  that,  if  a  tax  were  construable  either 
as  a  direct  tax  or  as  a  duty,  the  latter  construc- 
tion should  be  given. 

Spnnffer  v.  United  States,  102  U.  8.  586 
(26:  253),  directly  decided  that  a  general  in- 
come tax  is  a  duty  or  excise  and  not  a  direct 
tax. 

Philadelphia  <fc  R.  B,  Co,  ▼.  Pennsylvania 
{** State  Tax  on  liailioay  Cross  Reeeiptt^'*)  82  U. 
8. 15  Wall.  284.  293  (21:  164),  involved  inci- 
dentally the  classification  of  a  state  tax  upon 
the  gross  receipts  of  a  railway  company. 

Michigan  Cent,  R,  Co,  v.  Slack,  100  \J.  8. 595 
(25: 647).  related  to  a  tax  on  the  dividends  paid 
by  a  railroad  company  to  its  stockholders  and 
the  interest  paid  to  its  bondholders,  and  held 
the  tax  to  be  essentially  an  excise  on  the  busi- 
ness of  the  class  of  corporations  mentioned  in 
the  Statute. 

Its  reafiarmance,  in  a  case  involving  nearly 
$100,000,  shows  that  the  principle  was  one  fi- 
nally adopted  after  an  unustial  amount  of 
careful  consideration. 

Memphis  A  C.  R.  Co.  T.  United  State;  108 
U.  S.  228  (27:  711). 

Western  U,  Teleg.  Co.  ▼.  Atty  Gen,  pf  Mas- 
•adiusetU,  125  U.  8.  580  (81:  790)  was  a  tax 
laid  by  the  state  of  Massachusetts  upon  the 
Western    Union  Telegraph  Company  on  ac- 
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count  of  the  property  owned  and  used  by  It 
within  that  state. 

This  case,  of  course,  does  not  bear  directly 
upon  the  meaning  of  the  word  "excise"  in  the 
Federal  Constitution;  but  it  indicates  the  pres- 
ent general  use  of  that  word  in  legal  terminol- 
o?v,  and  is  therefore  entitled  to  considerable 
weight. 

Maine  ▼.  Grand  Trvnk  R.  Co,  142  U.  8.  21T 
(85:  991),  8  Inters.  Com.  Rep.  807,  Vas  a  tax 
on  the  gross  transportation  receipts  of  a  rail- 
road company  within  a  state,  estimated  on  a. 
comparative  mileage  basis. 

Mr,  Justice  Field,  in  delivering  the  opin> 
ion  of  the  court,  said,  p.  227: 

•*The  tax  for  the  collection  of  which  this  ac- 
tion is  brougnt  is  an  excise  tax  upon  the  de- 
fendant corporation  for  the  privilege  of  exer- 
cising its  franchises  within  the  state  of  Maine. "^ 

Ficklen  v.  Shelby  County  Taxing  Dist,  14(^ 
U.  8.  1  (86:  601;,  4  Inters.  Com.  Hep.  79,  rela- 
ted to  a  license  tax  upon  individual  brokers. 

Even  if  this  court  had  never  made  a  decis- 
ion on  the  constitutionality  of  uniform  income 
taxes  the  practical  construction  of  the  Constitu- 
tion during  the  ten  years  and  more  of  the  op> 
eration  oi  such  taxes  would  be  of  very  great 
weight. 

On  account  of  the  great  weight  to  be  a^ 
tached  to  the  opinions  of  Hamilton  an-j  Mikdf 
son  on  most  matters,  it  has  also  been  custom 
arv  to  examine  their  controversial  proitKtion, 
"the  Federalist."  , 

The  rest  of  the  controversial  literature  and 
debates  of  1787  and  1788  should  be  legarded 
as  entirely  incompetent. 

It  is  the  well  settled  principle  of  statutory 
construction  that  the  views  of  individual  mem- 
bers in  debate  cannot  be  considered  by  the 
court. 

Aldridge  v.  Williams,  44  IT.  8.  8  How.  9,  24 
(11:  469.  476);  United  States  v.  Union  Pac,  R 
Co.  91  U.  8.  72,  79  (28:  224.  228);  Tayior  v. 
Taplor,  10  Minn.  107. 

this  tax  on  actual  rentals  collected  (less  nec- 
essary expenses,  etc. )  is  not  the  same  in  inci- 
dence as  the  land  tax  which  the  Constitution 
contemplated. 

The  measure  of  the  tax  has  no  relation  ta 
either  the  quantity  or  the  valuation  of  the 
land. 

It  is  not,  however,  a  tax  on  the  rentals  at 
all.  It  is  not  a  tax  measured  by  anything 
present.  It  does  not  fall  direct  upon  anything 
but  what  the  taxpayer  has  when  the  collector 
comes  round,  and  this  is  not  the  measure  of 
the  tax. 

The  measure  of  the  tax  is  not  anything  cor- 
poreal, but  simply  his  ability  to  pay.  Neither 
the  incidence  of  the  tax  nor  its  measure  ha» 
any  connection  with  any  land  of  the  taxpayer. 

If  the  rental  can  be  regarded  separately  at 
all,  it  is  still  only  a  tax  on  moneys  inextricably 
commingled  with  the  other  funds  of  the  tax- 
payer, and  not  on  rents  as  rents. 

the  identity  and  all  relation  between  rentt- 
and  lands  cease  when  the  rents  are  collected 
and  are  transformed  from  a  right  growing  out 
of  the  land  into  mon^y  or  other  property. 

BrotDn  V.  Houston,  1 14  U.  8.  622  (29:  267). 

Income  is  not  taxed  because  it  came  from 
land,  but  because  it  is  income  in  hand. 
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Ooe  V.  Errol,  116  U.  B.  525,  528  [(29:  718, 
719);  Robbina  v.  Shelby  County  Taxing  Dist, 
120  U.  S.  489,  497  (30: 694,  697).  1  Inters.  Com. 
Rep.  45. 

Property  not  taxable  may  in  a  moment  be- 
come tax  Able,  and  that  moment  is  the  one  when 
its  condition  is  actually  changed. 

The  Act  in  question  recognizes  this  distinc- 
tion, for  it  operates  only  on  collected  rents; 
that  is.  money  or  property  derived  as  rents. 

The  source  of  the  income  has  no  significance 
in  this  Act,  except  as  a  means  for  verification 
of  returns.  It  has  no  more  signifiance  than 
words  of  description  and  identification.  It 
does  not  relate  forward  and  affect  the  present 
nature  of  the  ob^'ects  ot  taxation. 

Dobbins  v.  Ene  County  Camra.*  41  U.  8. 16 
Pet.  435  (10: 1022);  Almy  v.  California,  65  U. 
S.  24  How.  169(16:644);  Northern  Cent,  R.  Co. 
T.  Jackson  74  U.  S.  7  Wall  262  (19:  88);  United 
States  V.  Erie  R.  Co.  106  U.  8.  827  (27:  156); 
Cooky,  Pennsylvania,  97  U.  8.  566  (24:  1015); 
FJiiladelphia  A  8.  M.  88.  Co.  ▼.  Pennsyl- 
xnnia,  122  U.  8.  826  (80:  1200),  1  Inters.  Com. 
Rep.  808;  I^loup  v.  MobiU,  127  U.  8.  640  (32: 
Sll).  2  loters.  Com.  Rep.  134. 

The  court  says  in  Philadelphia  d  8.  M,  88, 
Co.  V.  Pennsylvania,  122  U.  8.  344  (30:  1204). 
1  Inters.  Com.  Rep.  808,  "Can  the  tax  in  this 
•case  be  regarded  as  an  income  tax;  and,  if  it 
can,  does  ihat  make  any  difference  as  to  its 
•constitutionality  V* 

Rents  collected,  have  nothing  in  common 
with  land.  Taking  wrongful  possession  of 
land  is  a  trespass,  and  of  rents  is  stealing. 
-One  goes  to  the  heir,  the  other  to  the  personal 
representative.  One  has  a  fixed  situs.  That 
x>f  the  other  may  be  determined  by  law,  but 
generally  is  tbat  of  the  owner.  One  must  be 
taxed  by  the  sovereigntv  within  which  it  lies. 
The  other  may  be  taxed  by  the  sovereignty  un- 
<ier  whose  dominion  the  owner  is.  A  tax  on 
land  is  generally  a  lien  on  land  That  on  per- 
«onalty,  almost  universally,  is  not. 

An  assessment  on  land,  to  be  valid,  must 
identify  the  particular  land  with  reasonable 
certainty,  while  that  of  personalty  need  not. 
lAnd  is  capable  of  identification  by  easy  proof 
not  susceptible  of  fraud,  while  money  paid  as 
Tent  is  not.  There  is  in  their  nature  and  use 
not  a  single  attribute  in  common. 

It  is  not  a  tax  imposed  upon  the  land  nor 
tipon  the  rents  because  they  are  derived  from 
Innd,  but  upon  property  of  all  kinds  accrued 
to  the  owner  within  the  year. 

Brown  v.  Houston,  114  U.  8.  622  (29:  257). 

From  ancient  times  a  distinction  has  been 
observed  between  taxes  on  the  person  and  taxes 
on  the  land;  and  this  has  been  familiarly  ap- 
plied in  cases  arising  under  covenants  in  leases. 

Piatt,  Covenants,  po.  22,  23. 

In  Jeffrey's  Case,  5  Coke,  67,  in  1590  upon  a 
writ  of  prohibition  in  which  Lord  Coke  ap- 
peared as  coun.'-el,  the  court  took  the  following 
distinction  concerning  a  poor  rate  under  the 
«tatute  of  Elizabeth. 

In  this  case  the  charge  is  on  the  person  and 
not  on  the  land,  but  is  on  the  person  In  respect 
of  tlielacdfor  more  equality  and  indifferency. 

Theed  y.  Siarkey,  8  Mod.  314;  Case  v. 
StepUns,  Fitzg.  297;  Palmer  v.  Poirer,  4  I.  R 
C  L.  191;  Van  Rensselaer  v.  Dennibon,  8  Barb. 
23. 
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In  this  last  case  the  court  said,  "It  was  % 
tax  on  rents  issuing  out  of  the  granted  prem- 
ises, but  in  no  sense,  I  think,  a  tax  on  the 
granted  premises." 

The  economic  distinction  is  very  nearly  the 
same  as  the  legal  distinction,  if  we  are  correct 
in  our  view  of  the  latter. 

A  tax  on  land  actually  rented  is  not  direct  in 
the  sense  that  it  cannot  be  shifted. 

Adam  8mitb,  Ricardo.  and  John  Stuart  Mill 
considered  that  '*a  tax  imposed  on  the  building 
owner  will,  therefore,  generally  be  shifted  to 
the  occupier." 

8eligman,  Shifting  and  Incidence  of  Tax- 
ation, pp.  1,  7. 

2  Mill's  Principles  of  Political  Economy  (ed. 
1864)  pp.  429-431.  It  is  true  that  Mill  regards 
such  a  tax  on  rentals  as  the  nearest  approach 
to  a  fair  income  tax,  but  as  an  income  tax  on 
the  tenant,  not  on  the  landlord,    p.  432. 

This  was  perfectly  well  understood  bv  the 
financiers  of  the  last  century,  and  is  clearly 
set  forth  by  Oliver  Wolcott  in  his  report  as 
Secretary  of  the  Treasury  on  direct  taxes  in 
1796.    Annals  of  Congress  1795-1797,  p  2749. 

Even  in  the  case  of  agricultural  land  tbe  in- 
cidence of  a  tax  on  rentals  is  not  entirely  di- 
rect. Whether  or  not  it  can  be  shifted  depends 
upon  circumstances.  2  Mill,  419.  It  differs  in 
this  way  from  a  general  tax  on  all  land  by 
quantity  or  valuation;  and  hence  being  partly 
indirect,  it  is  an  indirect  tax  within  Mr,  Justies 
Chase's  ruling  in  Bylton  ▼.  United  States,  % 
U.  8.  3Dall.  171  (1:556). 

It  was  never  supposed  that  the  ruling  in 
Buffington  ▼.  Day,  78  U.  8.  11  Wall  118  (20: 
122)  involved  invalidating  the  entire  income 
tax  system. 

It  is  on  the  other  hand  presumed  that  nov 
taxable  property  is  excepted  in  all  tax  laws. 

Coolev,  Taxn.  (2ded.)  172. 

Nor  does  the  exemption  of  the  rentals  ioTmL 
date  the  whole  tax. 

Field  V.  Clark,  148  U.  8.  696.  697  (86:  811). 

The  power  to  lay  such  an  income  tax  is  most 
essential  to  the  Union,  as  argued  by  Hon. 
(George  8.  Boutwell  in  the  >u>rth  American 
Review  fo('  May,  1895.  Historical  Argument 
Upon  Meaning  of  Words  "Direct  Tiue~  and 
"Duty"  in  Constitution. 

The  formerly  prevailing  definitioos  and 
usages  of  economic  writers  are  inapplicable. 

It  was  conceded  on  all  sides  at  tbe  former 
hearing  that  the  economic  test  between  ciirect 
and  indirect  taxes  is  at  present  that  of  shift - 
ableness;  that  taxes  which  economists  re^rard 
as  not  shif table  are  direct;  that  taxes  which 
thev  regard  as  shiftable  are  indirect. 

I'hc  present  economic  detinition  was  sot  then 
recognized. 

It  was  not,  indeed,  the  prevailing  definition 
among  the  economists  of  the  eighteenth  cm 
tury. 

i\)litical  economy  itself  has  abandoned  this 
former  test  of  shif  tableness  as  not  scientific  or 
certain  enough  to  be  valuable  even  for  its  own 
pur{>oscs.  'The  distinction  between  direct  tod 
iodirt  ct  is  now  purely  conventional,  differiDf 
iu  different  countries. 

Cohu'8 15cicncc  of  Finance,  1891,  581;  Denb. 
L'  Impoi.  1889,  p.  147. 

The  income  tux  in  France  is  rated  as  sa  ia- 
direct  tax.    In  England  it  is  rated  as  direct 
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The  tax  on  houses  is  commonly  called  direct; 
yet  in  England  it  was  regarded  as  a  duty 
rather  than  a  tax. 

Even  were  the  test  of  shiftahleness  retained 
by  political  economists  it  would  be  too  abstruse 
and  too  doubtful  in  itsapplicaiion  for  practical 
use. 

The  tax  clauses  of  tbe  Constitution,  interpre- 
ted with  the  aid  of  the  Journals  of  Convention, 
indicate  clearly  the  truth  of  the  following 
propositions: 

1.  When  they  left  the  committee  on  style, 
they  were  worded  with  great  care,  and  with 
reference  to  some  standard  classification, 
which,  it  was  assumed,  would  solve  all  diffi- 
culties. 

2.  The  classification  was  as  follows:  Direct 
taxes,  by  apportionment;  capitation  taxes,  by 
apportionment;  duties,  imposts,  and  excises, 
by  uniformity. 

8.  The  classification  of  capitation  taxes  as 
among  the  direct  taxes  came  in  at  the  last  mo- 
ment by  an  amendment. 

8  Madison  Papers,  pp.  1544-1551. 

1  Spark,  Life  of  Gouverneur  Morris,  288- 
286. 

Presumptively  the  words  "direct  tax"  come 
from  the  then  prevailing  political  economy. and 
the  terms  ' 'duties,  imposts,  and  excises'  from 
the  English  law. 

For  in  England,  duties  were  all  laid  by  the 
rule  of  uniformity,  while  taxes  in  the  narrow 
aense,  as  distinguished  from  duties,  were  all 
laid  by  the  rule  of  apportionment 

Chapter  VIIL  of  the  first  book  of  Blackstone 
contains  one  of  the  clearest  accounts  that  has 
yet  been  written  of  tbe  English  system  of  tax- 
ation as  it  existed  immediately  before  the  fa- 
mous American  stamp  act  of  that  year.  ^ 

In  the  Constitutional  Convention,  Mr.  Wil- 
son, afterwards  Mr.  Justice  Wilson,  was  one  of 
the  leading  members,  and  was  a  specialist  upon 
aubjects  of  taxation,  and  was  the  mouthpiece 
of  the  committee  of  detail  upon  that  subject. 

Mr.  Wilson  spealss  of  this  term  "duties"  as 
one  which  had  a  settled  legal  signification.  To 
what  did  he  refer  if  he  did  not  refer  to  the  En- 
glish statute  book  and  to  Blackstone?  We  are 
unable  indeed,  to  find  any  other  standanl  at 
all.    5  Ell.  Deb.  432. 

In  Great  Britain  the  words  "tax"  and  "duty" 
had  been  legal  definitions  for  a  century,  exclu- 
sive of  each  other,  settled  and  unvarying  in 
their  statutorv  use. 

A  tax  was  laid  upon  all  property,  or  on  all 
real  property,  at  a  valuation  and  always  by  a 
rule  of  apportionment.  The  only  "tax"  in  ac- 
tual use  was  the  general  land  tax. 

Everything  that  was  not  a  tax  in  this  re- 
atricted  sense  was  a  duty. 

No  duties  were  laid  by  any  system  of  appor- 
tionment; all  were  laid  by  a  rule  of  uniformity. 

Doweirs  Historv  of  Taxation  in  England. 

Mr.  Dowell's  division  is  between  "direct 
taxes"  "taxes  on  articles  of  consumption"  and 
"the  stamp  duties."  For  Mr.  Dowell's  pur- 
poses this  is  a  very  convenient  and  clear  classi- 
fication. .  It  has,  however,  not  the  slightest 
bearing  upon  the  meaning  of  terms  in  the 
eighteenth  century. 

There  is  more  analogy  to  an  income  tax  in 
the  so-called  graduated  capitation  taxes  which 


were  laid  at  rare  intervals,  commencing  in 
1879,  and  which  existed  also  in  France.  They 
were,  however,  totally  distinct  from  income 
taxes. 

The  so-called  graduated  income  taxes  of 
ancient  times  were  not  income  taxes  at  all.  but 
taxes  regulated  by  the  valuation  of  real  proper- 
ty, the  yearly  or  rental  value  being  taken  as  the 
test. 

None  of  these  taxes,  however,  can  have  been 
at  all  in  mind  in  the  latter  part  of  the  eighteenth 
century.  They  were  sporadic  and  known  only 
to  antiquaries. 

In  the  existing  English  system  of  taxation 
familiar  to  our  Revolutionary  statesmen,  the 
land  tax  was  not  a  permanent  tax  but  was 
granted  annually  to  the  King  at  rates  varying 
trom  Is.  to  4s.  in  the  pound. 

This,  was  at  first  in  effect  a  general  propertv 
tax.  The  explanation  of  its  rapid  change  both 
in  operation  and  in  designation  into  a  land  tax 
is  clearly  set  forth  by  Mr.  Dowell. 

Dowell.  pp.  51-53. 

The  excise  was  introduced  from  Holland 
during  the  civil  wars. 

2  Dowell,  8,  9. 

The  "tax"  of  the  reign  of  William  and  Mary 
was  an  aid  levied  upon  the  real  and  personal 
property  of  the  kingdom  as  a  whole;  but  speci- 
fic exactions  upon  any  specific  items  of  real 
property  as  upon  any  specifications  of  personal 
property,  were  treated  not  as  taxes  at  all,  but 
as  duties;  and  this  statutorv  nomenclature  con- 
tinued down  to  tbe  time  of  the  adoption  of  the 
Federal  Constitution,  being  recognized  in 
Pitt's  Consolidation  Act,  adopted  in  the  very 
year  of  the  Philadelphia  Convention. 

The  bouse  duty  was  first  imposed  by  Mon- 
tague in  1696. 

2  Dowell,  54. 

Stamp  duties,  like  many  other  English  fiscal 
provisions  were  borrowed  from  Holland,  and 
were  introduced  by  the  Dutch  King,  William 
HI. ,  in  1694.  5  and  6  W.  &  M.  chap.  21,  9 
Stat,  at  L.  806. 

Tbe  partial  income  tax  of  the  elder  Pitt  has 
been  referred  to  as  a  direct  tax. 

It  was,  not  however,  at  tbe  time  recognized 
as  a  tax  at  all,  legally  speaking. 

Act  of  1768, 81  Geo.  II.  chap.  22, 22  Stat,  at 
L.  258. 

The  Philadelphia  Convention  which  framea 
the  Constitution  of  the  United  States  met  oi» 
May  25,  1787.  The  same  year  a  complete 
schedule  of  the  English  duties  had  been  en- 
acted  by  tbe  British  Parliament  in  Mr.  Pitt's 
consolidated  fund  act.  27  Geo.  IIL  chap.  18.  8G 
Stat,  at  L.  28. 

Until  more  than  ten  years  after  the  adoptioik 
of  tbe  Federal  Constitution  no  general  income 
tax  or  duty,  pioperly  so  called  had  been  levied 
in  England  or  America,  or,  so  far  as  known, 
in  any  continental  country. 

But  Pill's  income  tax  of  1799  may  throw 
some  light  upon  the  legal  distinction  between 
taxes  and  duties  as  recognized  at  that  time. 

Tbe  act  of  89  Geo.  III.  chap.  18.  42  Stat,  at 
L.  55. 

There  was  no  uniform  system  or  any  ap- 
proach to  a  uniform  system  in  the  American 
states. 

Report  on  direct  taxes  of  Oliver  Wolcott, 


lo8  U.  & 


U.  S.,  Book  89. 


70 


1117 


«60-6d8 


BUPBEMB  COOBT  OV  THB  UNITED  STATBS. 


Oct. 


<i  1 


'I 


of  uniformity,  and  without  regard  to  the  pop- 
ulation of  the  respective  states; 

That  in  1861  and  sul)8equcnt  years  Congress 
Imposed,  without  apportinnment  among  the 
states  on  the  hasis  of  numbers,  but  by  the  rule 
of  uniformity,  duties  on  income  derived  from 
every  kind  of  property^  real  and  personal^  in- 
cluding income  derived  from  rents^  and  from 
trades,  professions,  and  employments,  etc.; 
and,  lastly, 

That  upon  every  occasion  when  it  has  con- 
sidered the  question  whether  a  duty  on  incomes 
was  a  direct  tax  within  the  meaning  of  the  Con- 
66 1  ]«>titution,this  court  has,m^A(7u^  a  *di$8ent- 
ing  voice,  determined  it  in  the  negative,  always 
proceeding  on  the  ground  that  capitation  taxes 
and  taxes  on  land  were  the  only  direct  taxes 
contemplated  by  the  framers  of  the  Consti- 
tution. 

The  view  I  have  given  of  Hylton  v.  United 
States  is  sustained  by  Mr.  Justice  Story's  state- 
ment of  the  grounds  upon  which  the  court 
proceeded  in  that  case.  He  says:  **The 
grounds  of  this  decision,  as  stated  in  the  vari 
ous  opinions  of  the  judges,  were,  first,  the 
doubt  whether  any  taxes  were  direct  in  the 
8ense  of  the  Constitution,  but  capitation  and 
land  taxes,  as  has  been  already  suggested;  sec- 
ondly, that  in  cases  of  doubt  the  rule  of  appor- 
tionment ought  not  to  be  favored,  because  it 
was  matter  of  compromise,  and  in  itself  radi- 
cally Indefensible  and  wrong;  thirdlv,  the 
monstrous  inequality  and  injustice  of  tne  car- 
riage tax,  if  laid  by  the  rule  of  apportionment, 
which  would  show  that  no  tax  of  this  sort 
could  have  been  contemplated  by  the  conven- 
tion, as  within  the  rule  of  apportionment; 
fourthly,  that  the  terms  of  the  Constitution 
were  satisfied  by  confining  the  clause  respect- 
ing direct  taxes  to  capitation  and  land  taxes; 
fifthly,  that  accurately  speaking,  all  taxes  on 
expenses  or  consumption  are  indirect  taxes, 
and  a  tax  on  carriages  is  of  this  kind;  and. 
sixthly  (what  is  probi&bly  of  most  cogency  and 
force,  and  of  itself  decisive)  that  no  tax  could 
be  a  direct  one,  in  the  sense  of  the  Constitution, 
which  was  not  capable  of  apportionment  ac- 
cording to  the  rule  laid  down  in  the  Constitu- 
tion."   1  Story,  Const.  705,  §  956. 

If  the  above  summary  as  to  the  practice  of 
the  government,  and  the  course  of  decision  in 
this  court,  fairly  states  what  was  the  situation, 
legislative  and  Judicial,  at  the  time  the  suits 
now  before  us  were  instituted,  it  ought  not  to 
be  deemed  necessary,  in  determining  a  ques 
tion  which  this  court  has  said  was  ^'exclusively 
in  American  jurisprudence,"  to  ascertain  what 
were  the  views  and  speculations  of  European 
writers  and  theorista  in  respect  of  the  nature 
of  taxation  and  the  principles  by  which  taxa- 
tion should  be  controlled,  nor  as  to  what,  on 
merely  economic  or  scientific  grounds,  and  un- 
der thesystemsof  government  prevailing  inEu- 
662]rope,should  be  deemed  direct  *taxe8,and 
what  indirect  taxes.  Nor  ought  this  court  to 
be  embarrassed  by  the  circumstance  that  states- 
men of  the  early  period  of  our  history  differed 
M  to  the  principles  or  methods  of  national 
taxation,  or  as  to  what  should  be  deemed  direct 
taxes  to  be  apportioned  smong  the  states  and 
what  indirect  taxes,  duties,  imposts,  and  ex- 
cises, that  must  be  laid  by  some  rule  of  uni- 
formity applicable  to  the  whole  country  with- 
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out  reference  to  the  relative  population  of 
particular  states.  Undoubtedly,  as  already 
observed,  Madison  was  of  opinion  that  a  tax 
on  carria<;es  was  a  direct  tax  within  the  mean- 
ing of  the  Constitution,  and  should  be  appor- 
tioned among  the  states  on  the  ba^is  of  num- 
bers. But  this  court,  in  the  Hyltoa  case,, 
rejected  his  view  of  the  Constitution,  sustained 
that  of  Hamilton,  and.  subsequently.  Madison, 
as  President,  approved  acts  of  Congress  impos- 
ing taxes  upon  personal  property  without  ap- 
portioning the  same  among  the  states.  The 
taxes  which,  in  the  opinion  of  Hamilton*  ought 
to  be  apportioned  among  the  states  were  not 
left  b^him  in  doubt;  for  in  a  draft  of  the  Con- 
stitution prepared  by  him  in  1787,  it  was  pro- 
vided that  * 'taxes  on  lands,  houses,  and  other 
real  estate,  and  capitation  taxes,  shall  be  pro- 
portioned in  each  state  by  the  whole  number 
of  free  persons,  except  Indians  not  taxed,  and 
by  three  fifths  of  all  other  persons^"  2  Ham- 
ilton's Works,  406;  art.  VII..  §  4.  The  prac- 
tice of  a  century,  in  harmony  with  the  decision* 
of  this  court,  under  which  uncount^  miiliooa 
have  been  collected  by  taxation,  ought  to  \» 
suflScient  to  close  the  door  against  further  in- 
quiry, based  upon  the  speculations  of  theorists,, 
and  the  varying  opinions  of  statesmen  who> 
participated  in  the  discussions,  sometimes  very 
bitter,  relating  to  the  form  of  government  to 
be  established  in  place  of  the  Articles  of  Con- 
federation  under  which,  it  has  been  well  Mid, 
Congress  could  declare  everything  md  do 
nothing. 

But  this  view  has  not  been  aceepled  is  tho 
present  cases,  and  the  questions  involved  in 
them  have  been  examined  just  as  if  they  bad 
not  been  settled  by  the  lone  practice  of  the 
government,  as  well  as  by  judicial  decisiona 
covering  the  entire  period  since  1796  and  giv 
ing  sanction  to  that  practice.  It  seems  to  me 
that  the  court  has  not  given  to  the  maxim  ^f 
stare decisis*the  full  effect  to  which  it  is[G6S 
entitled.  While  obedience  to  that  maxim  la  not 
expressly  enjoined  by  the  Constitution,  tte- 
principle  that  decisions,  resting  upon  a  partic- 
ular interpretation  of  that  instrument,  shook} 
not  be  lightly  disregarded  where  such  inter- 
pretation has  been  long  accepted  aad  acted 
upon  by  other  branches  of  the  governnseot  and 
by  the  public,  underlies  our  American  juris 
prudence.  There  are  many  eonsUtutiooik 
questions  which  were  earnestly  debated  bf 
statesman  and  lawyers  in  the  early  days  of  tW 
Republic.  But  having  been  detemuned  by 
the  judgments  of  this  court,  they  have  ceaMd 
to  be  the  subjects  of  discussion.  While,  in  a 
large  sense,  constitutional  Questions  may  not 
be  considered  as  finally  setUed,  unless  settled 
rightly,  it  is  certain  tliat  a  departure  by  thta 
court 'from  a  settled  course  of  dedsioos  oo 
grave  constitutional  questions,  vader  whica 
vast  transactions  have  occurred*  and  trader 
which  the  government  has  been  administend 
during  great  crises,  will  shake  imbUo  conft- 
dence  in  the  stability  of  the  law. 

Since  the  Hylton  case  was  decided  this  oova- 
try  has  gone  through  two  great  wan  vader 
legislation  based  on  the  principles  of  coaslitn- 
tional  law  previously  announced  by  this  court. 
The  recent  civil  war,  involving  the  very  exist- 
ence of  the  nation,  was  brought  to  a  succesaf nl 
end,  and  the  authority  of  the  Union  resloied* 
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The  bin  passed  the  House  on  the  20tb  of  Mav. 
apparently  after  a  very  short  debate.  Mr. 
Madison  and  Mr.  Ames  are  the  only  speakers 
on  that  day  reported  in  the  Annals.  ''Mr. 
Madison  objected  to  this  tax  on  carriages  as  an 
unconstitutional  tax;  and,  as  an  unconstitu- 
I  ional  measure  he  would  vote  against  it."  Mr. 
Ames  said:  **  It  was  not  to  be  wondered  at  if 
he,  coming  from  so  different  a  pait  of  the 
country,  should  have  a  different  idea  of  this 
tax  from  the  gentleman  who  spoke  last.  In 
Massachusetts,  this  tax  had  been  long  known; 
and  there  it  was  called  an  excise.  It  was  dif- 
ficult to  define  whether  a  tax  is  direct  or  not. 
He  had  satisfied  himself  that  this  was  not  so." 

On  the  first  of  June,  1794,  Mr.  Madison 
wrote  to  Mr.  Jefferson:  **  The  carriage  tax, 
which  only  struck  at  the  Constitution,  has 
passed  the  House  of  Representatives."  The 
bill  then  went  to  the  Senate,  where,  on  the 
third  dav  of  June,  it  "  was  considered  and 
adopted;  and  on  the  following  day  it  received 
the  signature  of  President  Washington.  On 
the  same  third  day  of  June  the  Senate  consid- 
ered '*an  act  layine  certain  duties  upon  snuff 
and  refined  sugar;"  '*an  act  making  further 
provisions  for  securing  and  collecting  the  du- 
ties on  foreign  and  domestic  distilled  spirits, 
stills,  wines,  and  teas;"  ''an  act  for  the  more 
effectual  protection  of  the  Southwestern  fron- 
tier;" *'an  act  laying  additional  duties  on  goods, 
wares  and  merchandise,  etc.;"  "  an  act  laying 
duties  on  licenses  for  selling  wines  and  foreign 
distilled  spirituous  liquors  by  retail;"  and  '*  an 
act  laying  duties  on  property  sold  at  auction." 
024J  *It  appears  then  that  Mr.  Madison  re- 
gard^ the  carriage  tax  bill  as  unconstitutional, 
and  accordingly  gave  his  vote  ajrainst  it,  al- 
1  hough  it  was  to  a  large  extent,  if  not  altogeth- 
er, a  war  measure. 

Where  did  Mr.  Hamilton  stand?  At  that 
lime  he  was  Secretary  of  the  Treasury  and  it 
may  therefore  be  assumed,  without  proof,  that 
be  favored  the  legislation.  But  upon  what 
ground?  He  must,  of  course,  have  come  to 
the  conclusion  that  it  was  not  a  direct  tax. 
Bid  he  agree  with  Fisher  Ames,  his  personal 
and  political  friend,  that  the  tax  was  an  excise? 
The  evidence  is  overwhelming  that  he  did. 

In  the  thirtieth  number  of  the  Federalist, 
after  depicting  the  helpless  and  hopeless  con- 
dition of  the  country  crowing  out  of  the  in- 
ability of  the  confederation  to  obtain  from  the 
states  the  moneys  assigned  to  its  expenses,  he 
says:  ••The  more  intelligent  adversaries  of  the 
new  Constitution  admit  the  force  of  this  rea- 
soning: but  they  qualify  their  admission,  by  a 
distinction  between  what  they  call  internal 
and  external  taxations.  The  former  they 
would  reserve  to  the  slate  governments;  the 
latter,  which  they  explain  into  coiumercial 
imposts,  or  rather  duties  on  imported  articles, 
they  declare  themselves  willing:  to  concede  to 
the  Federal  brad."  In  the  thirty-sixth  num- 
ber, while  still  adopting?  the  division  of  his 
opponents,  he  says:  'The  taxes  intended  to 
be  comprised  under  the  general  denomination 
of  internal  taxes,  may  be  subdivided  into  those 
of  the  (fireet  and  those  of  the  indirect  kind. 
...  As  to  the  latter,  by  tt/tich  ihvst  be  vnder- 
Hood  diitiee  and  exereisce  on  articles  of  eons^imp- 
tion,  one  is  at  a  loss  to  conceive,  what  can  be 
the  nature  of  the  difllculties  apprehended." 

158  CJ.  S. 


Thus  we  find  Mr.  Hamilton,  while  writing  to 
induce  the  adoption  of  the  Constitution,  first, 
dividing  the  power  of  taxation  into  external 
and  internal,  putting  into  the  former  the 
power  of  imposing  duiies  on  imported  articles 
and  into  the  latter  all  remaining  powers;  and, 
second,  dividing  the  latter  inio  direct  and  indi- 
reetf  putting  into  the  latter,  duties  and  excises 
on  articles  of  consumption. 

It  seems  to  us  to  inevitably  follow  that  in 
Mr.  Hamilton's  judgment  at  that  time  all  in- 
ternal taxes,  except  duties  and  ^excises  [G25 
on  articles  of  consumption,  fell  into  the  cate- 
gory of  direct  taxes. 

Did  he,  in  supporting  the  carriage  tax  bill, 
change  his  views  in  this  respect?  His  argu- 
ment in  the  Hylton  case  in  support  of  the  law 
enables  us  to  answer  this  question.  It  was  not 
reported  by  Dallas,  but  was  published  in  1851 
by  his  son  in  the  edition  of  all  Hamilton's 
writings  except  the  Federalist.  After  saying 
that  we  shall  seek  in  vain  for  any  legal  mean- 
ing of  the  respective  terms  "direct  and  indirect 
taxes,"  and  after  forcibly  stating  the  impossi- 
bility of  collecting  the  tax  if  it  is  to  be  consid- 
ered as  a  direct  tax,  he  says,  doubtingly: 
**The  following  are  presumed  to  be  the  only 
direct  taxes.  Capitation  or  poll  taxes.  Taxes 
on  lands  and  buildings.  General  asse.^sments, 
whether  on  the  whole  property  of  individuals, 
or  on  their  whole  real  or  personal  estate;  all 
else  must  of  necessity  be  considered  as  indi- 
rect taxes."  ''Duties,  imposts  and  excises  ap- 
pear to  be  contradistinguished  from  taxes,'* 
'•If  the  meanint;  of  the  word  excise  is  to  be 
sought  in  the  British  statutes,  it  will  be  found 
to  mclude  the  duty  on  carriages,  which  is 
there  considered  as  an  excise."  •* Where  so 
important  a  distinction  in  the  Constitution  is 
to  be  realized,  it  is  fair  to  seek  the  meaning  of 
terms  in  the  statutory  language  of  that  coun- 
try from  which  our  jurisprudence  is  derived." 
7  Hamilton's  Works,  828.  Mr.  Hamilton 
therefore  clearly  supported  the  law  which  Mr. 
Madison  opposed,  for  the  same  reason  that  his 
friend  Fisher  Ames  did,  because  it  was  an  ex- 
cise, and  as  such  was  specifically  compre- 
hended by  the  Constitution.  Any  loose  ex- 
pressions in  definition  of  the  word  "direct,"  so 
far  as  conflicting  with  his  well  considered 
views  in  the  Federalist,  must  be  regarded  as 
the  liberty  which  the  advocate  usually  thinks 
himself  entitled  to  take  with  his  subject.  He 
gives,  however,  it  appears  to  us,  a  definition 
which  covers  the  question  before  us.  A  tax 
upon  one's  whole  income  is  a  tax  upon  the 
annual  receipts  from  his  whole  property,  and 
as  such  falls  within  the  same  class  as  a  tax 
upon  that  property,  and  is  a  direct  tax,  in  the 
meaning  of  the  Constitution.  And  Mr.  Hamil- 
ton in  his  report  on  the  public  credit,  in  refer- 
ring to  contrnrts  with  citizensof  a  foreign  coun- 
try, said:  "This  principle,  which  seems  criti- 
cally correct,  *would  exempt  as  well  ther02G 
income  as  the  capital  of  the  property.  It  pro- 
tects the  use,  as  effectually  as  the  thing. 
AVhat,  in  fact,  is  properly,  but  a  fiction  with- 
out the  beneficial  use  of  it?  In  many  ca«^es  in- 
deed, the  iticome  or  annuity  is  the  properly 
itself."    8  Hamilton's  Works,  84. 

We  think  there  is  nothing  in  the  Hylton 
case  in  conflict  with  the  foregoing.  The  case 
is  badly  reported.    The  report  does  not  give 
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chooses  to  collect  its  own  ^uota  may  always 
prevent  a  Federal  collection,  by  keeping  a 
fitUe  beforehand  in  its  fioances,  and  making 
Its  payment  at  once  into  the  Federal  treas- 
ury. ' 

The  reasons  for  the  clauses  of  the  Constitu- 
tion in  respect  of  direct  taxation  are  not  far  to 
seek.  The  states,  respectively,  possessed 
plenary  powers  of  taxation.  They  could  tax 
the  property  of  their  citizens  in  such  manner 
and  to  such  extent  as  they  saw  fit;  they  had 
unrestricted  powers  to  impose  duties  or  im- 
posts on  imports  from  abroad,  and  excises  on 
manufactures,  consumable  commodities,  or 
otherwise.  Thev  gave  up  the  great  sources  of 
revenue  derivea  irom  commerce;  they  re- 
taioed  the  concurrent  power  of  levying  ex- 
cises, and  duties  if  covering  anything  other 
than  ex(  ises;  but  in  respect  of  them  the  range 
of  taxation  was  narrowed  by  the  power  granted 
over  interstate  commerce,  and  by  the  danger 
of  being  put  at  disadvantage  in  dealing  with 
excises  on  manufactures.  They  retained  the 
power  of  direct  taxation,  and  to  that  they 
looked  as  their  chief  resource;  but  even  in  re- 
spect of  that,  they  granted  the  concurrent 
power,  and  if  the  tax  were  placed  by  both 
governments  on  the  same  subject,  the  claim 
of  the  United  States  had  preference.  There- 
fore, they  did  not  grant  the  power  of  direct 
taxation  without  regard  to  their  own  condition 
^21]*and  resources  as  states;  but  they  ffrant- 
«d  the  power  of  apportioned  direct  taxauon,  a 
power  just  as  efficacious  to  serve  the  needs  of 
the  general  government,  but  securing  to  the 
states  the  opportunity  to  pay  the  amount  ap- 
portioned, and  to  recoup  from  their  own  citi- 
lens  in  the  most  feasible  wav,  and  in  harmony 
with  their  systems  of  local  self-government. 
If,  in  the  changes  of  wealth  ana  population 
in  particular  states,  apportionment  produced 
inequality,  it  was  an  inequality  stipulated  for, 
just  as  the  equal  representation  of  the  states, 
however  small,  in  the  Senate,  was  stipulated 
for.  The  Constitution  ordains  affirmatively 
that  each  state  shall  have  two  members  of 
that  body,  and  negatively  that  no  state  shall 
by  amendment  be  deprived  of  its  equal 
suffrage  in  the  Senate  without  its  consent. 
The  Constitution  ordains  affirmativelv  that 
representatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  states  according 
to  numbers,  and' negatively  that  no  direct  tax 
shall  be  laid  unless  in  proportion  to  the  enu- 
meration. 

The  founders  anticipated  that  the  expendi- 
tures of  the  states,  their  counties,  cities  and 
towns  would  chiefly  be  met  by  direct  taxation 
on  accumulated  property,  while  they  expected 
that  those  of  the  Federal  government  would 
be  for  the  most  part  met  by  indirect  taxes. 
And  in  order  that  the  power  of  direct  taxation 
by  the  general  government  should  not  be  ex- 
ercised, except  on  necessity;  and, when  the  ne- 
cessity arose,  should  be  so  exercised  as  to  leave 
the  states  at  liberty  to  discharge  their  re- 
spective obligations,  and  should  not  be  so  ex- 
ercised, unfairly  and  discriminatingly,  as  to 
particular  states  or  otherwise,  by  a  mere  ma- 
jority vote,  possibly  of  those  whose  constitu- 
ents were  intentionally  not  subjected  to  any 
part  of  the  burden,  the  qualiued  grant  was 
made.    Those  who   made  it  knew  that  the 
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power  to  tax  involved  the  power  to  destroy, 
and  that,  in  the  language  of  Chief  Jiutiee  Mat- 
shall,  "  the  only  security  against  the  abuse  of 
this  power  is  found  in  the  structure  of  the 
government  itself.  In  imposing  a  tax,  the 
legislature  acts  upon  its  constituents.  This 
is,  in  general,  a  sufficient  security  against  erro- 
neous and  oppressive  taxation. '^  MeCuUoeh 
V.  Maryland,  17  U.  S.  4  Wheat.  428  [4:  606J. 
And  tbey  retained  this  security  by  providing 
that  direct  taxation  and  ^representaiioo  [6226 
in  the  lower  house  of  Congress  should  be  ad- 
justed on  the  same  measure. 

Moreover,  whatever  the  reasons  for  the  con- 
stitutional provisions,  there  they  are,  and  they 
appear  to  us  to  speak  in  plain  language. 

It  is  said  that  a  tax  on  the  whole  income  of 
property  is  not  a  direct  tax  in  the  meam'ng  of 
the  Constitution,  but  a  duty,  and,  as  a  dutv, 
leviable  without  apportionment,  wLether  di- 
rect or  indirect.  We  do  not  think  so.  Direct 
taxation  was  not  restricted  in  one  breath,  and 
the  restriction  blown  to  the  winds  in  another. 

CooleVfOn  Taxation,  p.  8,  says  that  the  word 
"  duty  **  ordinarily  *'  means  an  indirect  tax, 
imposed  on  the  importation,  exportation,  or 
consumption  of  goods;"  having  "a  broader 
meaning  than  custom,  which  is  a  duty  im- 
posed on  imports  or  exports;"  that  "the  term 
impost  also  signifies  any  tax,  tribute  or  dutv, 
but  it  is  seldom  applied  to  any  but  the  indi- 
rect taxes.  An  excise  doty  is  an  inland  impost, 
levied  upon  articles  of  manufacture  or  sale,  sod 
also  upon  licenses  to  pursue  oerttin  trades  or 
to  deal  in  certain  comrooditiea." 

In  the  Constitution,  the  wcfds  "  duties.  Im- 
posts land  excises  "  are  put  io  antithesis  to  di- 
rect taxes.  Qouverneur  Morris  recognized  this 
in  his  remarks  in  modifying  his  celebrated 
motion,  as  did  Wilson  in  approving  of  the  mo- 
tion as  modified.  6  Elliott's  Debates,  dOt 
And  Mr.  Justice  Story,  in  his  Commentaries 
on  the  Constitution  {%  952)  expresses  the  view 
that  it  is  not  unreasonable  to  presume  that  the 
word  "  duties "  was  used  as  equivalent  to 
"customs"  or  "imposts"  by  the  framert  of 
tlie  Constitution,  since  in  other  clauses  it  was 
provided  that  "  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  state,"  and  that 
*' no  state  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely 
necessary  for  executinir  its  inspection  laws; 
and  he  refers  to  a  letter  of  Mr.  Madison  to  Mr. 
Cabell,  of  September  18,  1828,  to  that  effect 
8  Madison's  Writings,  886. 

In  this  connection  it  may  be  useful,  though 
at  the  risk  of  repetition,  to  refer  to  the  views  of 
Hamilton  and  Madison  as  ^thrown  into  [623 
relief  In  the  pages  of  the  Federalist,  and  in  re- 
spect of  the  enactment  of  the  Carriage  Tax 
Act.  and  again  to  briefiy  consider  Hylton  v. 
United  States,  8  U.  8.  8  Dall.  171  [1:  556J.  so 
much  dwelt  on  in  argument. 

The  Act  of  June  o,  1794,  laying  duties  up- 
on carriages  for  the  conveyance  of  persona, 
was  enacted  in  a  time  ox  threatened  war. 
Bills  were  then  pending  in  Congress  to  in- 
crease the  militsry  force  of  the  United  8istes» 
and  to  authorize  increased  taxatioo  in  varioos 
directions.  It  was,  therefore,  as  much  a  part 
of  a  system  of  taxation  in  war  timea,  as  was 
the  income  tax  of  the  war  of  the  rebellios. 
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The  bill  passed  the  House  on  the  20th  of  May. 
apparently  after  a  very  short  debate.  Mr. 
Madison  and  Mr.  Ames  are  the  only  speakers 
on  that  day  reported  in  the  Annals.  "Mr. 
Madison  objected  to  this  tax  on  carriages  as  an 
unconstitutional  tax;  and,  as  an  unconstitu- 
t  ional  measure  he  would  vote  against  it."  Mr. 
Ames  said:  ••  It  was  not  to  be  wondered  at  If 
be,  coming  from  so  different  a  pait  of  the 
country,  should  have  a  different  idea  of  this 
lax  from  the  gentleman  who  spoke  last.  In 
Massachusetts,  this  tax  had  been  long  known; 
and  there  it  was  called  an  excise.  It  was  dif- 
ticult  to  define  whether  a  tax  is  direct  or  not. 
He  had  satisfied  himself  that  this  was  not  so." 

On  the  first  of  June,  1794,  Mr.  Madison 
wrote  to  Mr.  Jefferson:  **  The  carriage  tax, 
which  only  struck  at  the  Constitution,  has 
passed  the  House  of  Representatives."  The 
bill  then  went  to  the  Senate,  where,  on  the 
third  day  of  June,  it  "  was  considered  and 
adopted;^'  and  on  the  following  day  it  received 
the  signature  of  President  Washington.  On 
the  same  third  day  of  June  the  Senate  consid- 
ered '*an  act  layins:  certain  duties  upon  snuff 
and  refined  sugar;"  '*an  act  making  further 
provisions  for  securing  and  collecting  the  du- 
ties on  foreign  and  domestic  distilled  spirits, 
stills,  wines,  and  teas;"  "an  act  for  the  more 
effectual  protection  of  the  Southwestern  fron- 
tier;" **an  act  laying  additional  duties  on  goods, 
wares  and  merchandise,  etc.;"  "  an  act  laying 
duties  on  licenses  for  selling  wines  and  foreign 
distilled  spirituous  liquors  by  retail;"  and  '*  an 
act  laying  duties  on  property  sold  at  auction." 
G24]  *It  appears  then  that  Mr.  Madison  re- 
garded the  carnage  tax  bill  as  unconstitutional, 
and  accordingly  gave  his  vote  ajrainst  it.  al- 
though it  was  to  a  large  extent,  if  not  altogeth- 
er, a  war  measure. 

Where  did  Mr.  Hamilton  stand?  At  that 
time  he  was  Secretary  of  the  Treasury  and  it 
may  therefore  be  assumed,  without  proof,  that 
he  favored  the  legislation.  But  upon  what 
ground?  He  must,  of  course,  have  come  to 
the  conclusion  that  it  was  not  a  direct  tax. 
Did  he  agree  with  Fisher  Ames,  his  personal 
and  political  friend,  that  the  tax  was  an  excise? 
The  evidence  is  overwhelming  that  he  did. 

In  the  thirtieth  number  of  the  Federalist, 
after  depicting  the  helpless  and  hopeless  con- 
dition of  the  country  crowing  out  of  the  in- 
ability of  the  confederation  to  obtain  from  the 
states  the  moneys  assigned  to  its  expenses,  he 
says:  ••The  more  intelligent  adversaries  of  the 
new  Constitution  admit  the  force  of  this  rea- 
soning: but  they  qualify  their  admission,  by  a 
distinction  between  what  they  call  internal 
and  erternal  taxations.  The  former  they 
would  reserve  to  the  state  governments;  the 
latter,  which  they  explain  into  coiumercial 
imposts,  or  rather  duties  on  imported  articles, 
they  declare  themselves  willing:  to  concede  to 
the  Federal  brad."  In  the  thirty-sixth  num- 
ber, while  still  adopting?  the  division  of  his 
opponents,  he  says:  '•The  taxes  ictendod  to 
be  comprised  under  the  general  denomination 
of  internal  taxes,  may  be  subdivided  into  those 
of  the  (fireet  and  those  of  the  indirect  kind. 
...  As  to  the  latter,  by  w/tich  mvst  be  vnder- 
ttood  duties  and  rxereises  on  arficlfs  of  consump- 
tion, one  is  at  a  loss  to  conceive,  what  can  be 
the  nature  of  the  difficulties  apprehended." 
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Thus  we  find  Mr.  Hamilton,  while  writing  to 
induce  the  adoption  of  the  Constitution,  first, 
dividing  the  power  of  taxation  into  external 
and  internal,  putting  into  the  former  the 
power  of  imposing  duties  on  imported  articles 
and  into  the  latter  all  remaining  powers;  and, 
second,  dividing  the  latter  into  direct  and  indi- 
rect, putting  into  the  latter,  duties  andexcisea 
on  articles  of  consumption. 

It  seems  to  us  to  inevitably  follow  that  in 
Mr.  Hamilton's  judgment  at  that  time  all  in- 
ternal taxes,  except  duties  and  ^excises  [G25 
on  articles  of  consumption,  fell  into  the  cate- 
gory of  direct  taxes. 

Did  he,  in  supporting  the  carriage  tax  bill, 
change  hi?  views  in  this  respect?  His  argu- 
ment in  the  Hylton  case  in  support  of  the  law 
enables  us  to  answer  this  question.  It  was  not 
reported  by  Dallas,  but  was  published  in  1851 
by  his  son  in  the  edition  of  all  Hamilton's 
writings  except  the  Federalist.  After  saying 
that  we  shall  seek  in  vain  for  any  legal  mean- 
ing of  the  respective  terms  "direct  and  indirect 
taxes,"  and  after  forcibly  stating  the  impossi- 
bility of  collecting  the  tax  if  it  is  to  be  consid- 
ered as  a  direct  tax,  he  says,  doubtingly: 
••The  following  are  presumed  to  be  the  only 
direct  taxes.  Capitation  or  poll  taxes.  Taxes 
on  lands  and  buildings.  Qeneral  asse.^^sments, 
whether  on  the  whole  property  of  individuals, 
or  on  their  whole  real  or  personal  estate;  all 
else  must  of  necessity  be  considered  as  indi- 
rect taxes."  * 'Duties,  imposts  and  excises  ap- 
pear to  be  contradistinguished  from  taxes** 
'•If  the  meanincT  of  the  word  excise  is  to  be 
sought  in  the  British  statutes,  it  will  be  found 
to  include  the  duty  on  carriages,  which  is 
there  considered  as  an  excise."  * 'Where  so 
important  a  distinction  in  the  Constitution  is 
to  be  realized,  it  is  fair  to  seek  the  meaning  of 
terms  in  the  statutory  language  of  that  coun- 
try from  which  our  jurisprudence  is  derived." 
7  Hamilton's  Works,  828.  Mr.  Hamilton 
therefore  clearly  supported  the  law  which  Mr. 
Madison  opposed,  for  the  same  reason  that  his 
friend  Fisher  Ames  did,  because  it  was  an  ex- 
cise, and  as  such  was  specifically  compre- 
hended by  the  Constitution.  Any  loose  ex- 
pressions in  definition  of  the  word  "direct,"  so 
far  as  conflicting  with  his  well  considered 
views  in  the  Federalist,  must  be  regarded  as 
the  liberty  which  the  advocate  usually  thinks 
himself  entitled  to  take  with  his  subject.  He 
gives,  however,  it  appears  to  us,  a  definition 
which  covers  the  question  before  us.  A  tax 
upon  one's  whole  income  is  a  tax  upon  the 
annual  receipts  from  his  whole  property,  and 
as  such  falls  within  the  same  class  as  a  tax 
upon  that  property,  and  is  a  direct  tax,  in  the 
meaning  of  the  Constitution.  And  Mr.  Hamil- 
ton in  his  report  on  the  public  credit,  in  refer- 
ring to  contracts  with  citizens  of  a  foreign  coun- 
try, said:  **This  principle,  which  seems  criti- 
cally correct,  *would  exempt  as  well  the[02G 
income  as  the  capital  of  the  property,  ir  pro- 
tocts  the  use,  as  effectually  as  the  thing. 
AVhat,  in  fact,  is  property,  but  a  fiction  with- 
out the  beneficial  use  of  it?  In  many  ca«^es  in- 
deed, the  income  or  annvity  is  the  properly 
itself."    8  Hamilton's  Works,  34. 

We  think  there  is  nothing  in  the  Hylton 
case  in  conflict  with  the  foregoing.  The  case 
is  badly  reported.    The  report  does  not  give 

US) 


026-629 


SCPKIiUE  CODBT  OF  THE   CnITSD  StATBB. 


the  names  of  both  tbc  iud^s  before  whom  the 
case  was  argued  in  toe  circuit  court.  The 
record  of  tbat  court  sbows  tbat  Mr,  Jv9tice. 
Wilson  was  one  and  District  Jud?e  Griffin  of 
Virginia  was  the  other.  Jud^e  Tucker  in  his 
appendix  to  tbe  edition  of  Blackstone  pub- 
lished in  1803  (Tucker's  Blackstone.  vol.  1. 
gart  1,  p.  294)  says:  "The  question  was  tried 
1  this  state,  in  tbe  case  of  United  States  v. 
Hylton,  and  tbe  court  being  divided  in  opin- 
ion, was  carried  to  tbe  Supreme  Court  of  the 
United  States  by  consent.  It  was  there  argued 
by  the  proposer  of  it  (the  first  Secretory  of  the 
Treasury)  on  behalf  of  the  United  States,  and 
by  the  present  chief  Chief  Justice  of  the 
XJnited  States,  on  behalf  of  the  defendant. 
Each  of  those  gentlemen  was  supposed  to  have 
defended  his  own  private  opinion.  Tbat  of 
the  Secretary  of  the  Treasury  prevailed,  and 
the  tax  was  afterwards  submitted  to,  univer- 
sally, in  Virginia." 

We  are  not  informed  whether  Mr.  Marshall 
participated  in  the  two  days*  bearing  at  Rich- 
mond, and  there  is  nothing  of  record  to  indi- 
cate that  be  appeared  in  the  case  in  this  court; 
but  it  is  quite  probable  that  Judge  Tucker 
was  aware  of  tbe  opinion  which  he  enter- 
tained in  regard  to  tbe  matter. 

Mr.  Hamilton's  argument  is  left  out  of  the 
repoit,  and  in  place  of  it  it  is  said  that  tbe  ar- 

Siment  turned  entirely  upon  tbe  point  whether 
e  tax  was  a  direct  tax.  while  bis  brief  shows 
tbat,  so  far  as  he  was  concerned,  it  turned 
upon  the  point  whether  it  was  an  excise,  and 
therefore  not  a  direct  tax. 

Mr,  JuBtiee  Chase  thought  that  the  tax  was 
a  tax  on  expense,  because  a  carriage  was  a  con- 
sumable commodity,  and  in  that  view  the  tax 
on  it  was  on  the  expense  of  the  owner.  He  ex- 
presslv  declined  to  give  an  opinion  as  to  what 
o27j  were  the  *direct  taxes  contemplated  bv 
the  Constitution.  Mr,  Jiutiee  Patterson  said;: 
"All  taxes  on  exx)enses  or  consumption  are  in- 
direct taxes;  a  tax  on  carriages  is  of  this  kind." 
He  quoted  copiously  from  Adam  Smith  in  sup- 
port of  bis  conclusions,  although  it  is  now  as- 
serted that  the  lustices  made  small  account  of 
that  writer.  Mr,  Jtutiee  Iredell  said:  "There 
is  no  necessity,  or  propriety,  in  determining 
what  is  or  is  not,  a  direct,  or  indirect  tax.  in 
all  cases.  It  is  sufficient,  on  tbe  present  occa- 
sioo,  for  tb«  court  to  be  satisfied,  tbat  this  is 
not  a  direct  tax  contemplated  by  the  Constitu- 
tion." 

What  wai  decided  in  the  Hylton  case  was 
then  that  a  tax  on  carriages  was  an  excise, 
and.  tbrrefore,  an  indirect  tax.  The  conten- 
tion of  Mr.  Madison  in  the  House  was  only  so 
far  diUurbed  by  it.  that  the  court  classified  it 
where  he  himself  would  have  held  it  constitu- 
tional, and  he  subsequently  as  President  ap- 
proved a  similar  Act.  8  Stat  at  L.  40.  The 
contention  of  Mr.  Hamilton  in  the  Federalist 
was  not  disturbed  by  it  in  tbe  least.  In  our 
Judgment,  the  construction  given  to  the  Con- 
stitution by  the  authors  of  the  Federalist  (tbe 
five  numbers  contributed  by  Chief  Ju$tiee  Jay 
related  to  the  danger  from  foreign  force  and 
Influence,  and  to  the  treaty-making  power) 
should  not  and  cannot  be  disregarded. 

The  Constitution  prohibits  any  direct  tax, 
unless  in  proportion  to  numbers  as  ascertained 
by  tbo  census;  and,  in  the  light  of  the  drcum- 
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stances  to  which  we  have  referred,  is  it  not  n 
evasion  of  that  prohibition  to  bold  that  a  cca- 
eral  unapportioned  tax,  imposed  upon  all  pro:  - 
erty  owners  as  a  body  for  or  in  respect  of  i*.*-:r 
property,  is  not  direct.  In  tbe  meaning  of  ibe 
Constitution,  because  confined  to  the  iDcone 
therefrom? 

Whatever  the  speculative  views  of  poKticil 
economists  or  revenue  reformers  may  be,  cu 
it  be  properly  held  that  the  Constitution,  takes 
in  its  plain  and  obvious  sense,  and  with  due 
regard  to  the  circumstances  attending  the  for 
mationof  the  government,  authorizes  a  genenl 
unapportionea  tax  on  the  products  of  tbe  farm 
and  the  rents  of  real  estate,  although  impoapd 
merely  because  of  ownership  and  with  no  pos- 
sible means  of  escape  from  payment,  as  be- 
longing  to  a  ^totally  different  class  fronQ[028 
that  which  includes  the  property  from  wbeooe 
the  income  proceeds? 

There  can  be  but  one  answer,  unless  the 
constitutional  restriction  Is  to  be  treated  as  ot- 
terly  illusory  and  futile,  and  the  object  of  the 
fraroers  defeated.  We  find  it  impossil>)e  u 
hold  tbat  a  fundamental  requisition,  deemed 
so  important  as  to  be  enforced  by  two  provis- 
ions, one  affimative  and  one  negative,  can  b» 
lefined  away  by  forced  distinctions  between 
that  which  gives  value  to  property,  and  the 
property  itself. 

l(or  can  we  perceive  any  eround  why  the 
same  reasoning  does  not  apply  to  ca|rital  is 
personalty  held  for  the  purpose  of  income  or 
ordinarily  yielding  Income,  and  to  the  in  cot 
therefrom.  All  the  real  estate  of  the  coantry. 
and  all  its  invested  personal  property,  are  open 
to  the  direct  operation  of  the  taxing  power  if 
an  apportionment  be  made  according  to  tbc 
Constitution.  The  Constitution  does  not  say 
that  no  direct  tax  shall  be  laid  by  apportio*- 
ment  on  any  other  property  than  mnc;  on  ibe 
contrary,  it  forbids  all  unapportiooed  direct 
taxes;  and  we  know  of  no  warrant  for  ezempi 
ing  personal  property  from  the  exercise  of  ihr 
power,  or  any  reason  why  an  unapportioBciS 
direct  tax  cannot  be  laid  and  assessed,  as  Mr 
Gallatin  said  in  bis  report  when  Secretary  of 
the  Treasury  in  1812,  *'upon  tlie  aame  objects 
of  taxation  on  which  the  direct  taxes 
under  tbe  authority  of  the  state  are  Isid 


Personal  property  of  some  kind  is  of  _ 
distribution;  and  so  are  Incomes^  tliooitli  tbr 
taxable  range  thereof  might  be  narrowed 
through  large  exemptions. 

The  Congress  of  the  Confederatioo  foosi 
the  limitation  of  the  sources  of  the  ootun^m- 
tlons  of  the  states  to  "land,  and  tlie  boildtsci 
and  improvements  thereon,"  by  tlie  eighth  sr 
tide  of  July  9, 1778,  to  oblecttonable  thai  tht 
article  was  amended  April  hi,  1783.  so  thsi  tkt 
taxation  should  be  apportioned  in  propoftaos 
to  the  whole  number  of  white  and  other  fns 
citizens  and  inhabitants.  Including  tliose  booad 
to  servitude  for  a  term  of  years  and  three  ifkks 
of  aU  other  persons,  except  Indains  not  psviic 
taxes;  and  Madison,  Ellsworth,  and  Hamthna 
in  their  address,  in  sending  *the  amend  [69 
ment  to  tbe  states,  said:  "This  rule,  althoort 
not  free  from  objections,  is  liable  to  fewer  th a 
any  other  that  could  be  devised."  1  Elbsi^ 
Debates,  98,  95,  98. 

Nor  are  we  impressed  with  the  ooBtentiaB 

148  r.& 


1894. 


Pollock  v.  Fabmbbs'  Loah  &  Tiiubt  Co. 


639-689 


tbat,  because  in  the  four  iDstances  in  which 
the  power  of  direct  taxation  has  been  exer- 
<U8ed,  Congress  did  not  see  fit,  for  reasons  of 
-expedicDcy,  to  levy  a  tax  upon  persooalty,  this 
amounts  to  such  a  practical  construction  of 
the  Constitution  that  the  power  did  not. exist, 
that  we  must  regard  ourselves  bound  by  it. 
We  should  regret  to  be  compelled  to  hold  the 
powers  of  the  general  government  thus  re- 
■fltricted,  and  certainly  cannot  accede  to  the  idea 
that  the  Constitution  has  become  weakened  by 
«  particular  course  of  inaclion  under  it. 

The  stress  of  the  argument  is  thrown,  how- 
ever, on  the  assertion  that  an  income  tax  is  not 
«  property  tax  at  all:  that  it  is  not  a  real  es- 
tate tax,  or  a  crop  tax,  or  a  bond  tax;  that  it  is 
an  assessment  upon  the  taxpayer  on  account  of 
his  money  spending  power  as  shown  by  his 
revenue  for  the  year  preceding  the  assessment; 
that  rents  received,  crops  harvested,  interest 
•collected,  have  lost  all  connection  with  their 
origin,  and  altboufirh  once  not  taxable  have 
become  transmuted  in  their  new  form  into  tax 
«ble  subject  matter;  in  other  words,  that  in- 
■come  is  taxable  irrespective  of  the  source  from 
whence  it  is  derived. 

This  was  the  view  entertained  by  Mr.  Pitt, 
«8  expressed  in  his  celebrated  speech  on  intro- 
ducing his  income  tax  law  of  1799,  and  he  did 
not  hesitate  to  carry  it  to  its  logical  conclusion. 
The  English  loan  acts  provided  that  the  pub- 
lic dividends  should  be  paid  "free  of  all  taxes 
«nd  charges  whatsoever;"  but  Mr.  Pitt  success- 
fully contended  that  the  dividends  for  the  pur- 
poses of  the  income  tax  were  to  be  considered 
«imply  in  relation  to  the  recipient  as  so  much 
income,  and  that  the  fund  holder  had  no  rea- 
son to  complain.  And  this,  said  Mr.  Gladstone, 
fifty-five  years  after,  was  the  rational  construc- 
tion of  the  pledge.    Financial  Statements.  82. 

The  dissentine  justices  proceeded  in  eflfect 
tipon  this  ground  in  We»ton  v.  CharUalon,  27  U. 
8.  2  Pet.  449  [7:  481],  but  the  court  rejected  it. 
That  was  a  state  tax,  it  is  true:  but  the  states 
^30]have  power  to  *lay  income  taxes,  and  if 
the  source  is  not  open  to  inouiry,  constitu- 
tional safeguards  might  be  easily  eluded. 

We  have  unanimously  held  in  this  case  that, 
flo  far  as  this  law  operates  on  the  receipts  f r^m 
municipal  bonds,  it  cannot  be  sustained,  be- 
<;ause  it  is  a  tax  on  the  power  of  the  states, 
4Uid  on  tbeir  instrumentalities  to  borrow 
money,  and  conse<^uently  repuipiant  to  the 
Constitution.  But  if,  as  contended,  the  inter- 
est when  received  has  become  merely  money 
in  the  recipient's  pocket,  and  taxable  as  such 
without  reference  to  the  source  from  which  it 
<ame,  the  question  is  immaterial  whether  it 
could  have  been  oridnally  taxed  ot  all  or  not. 
This  was  admitted  by  the  Attorney  General 
with  cliarocteristic  candor;  and  it  follows  that, 
if  the  revenue  derived  from  municipal  bonds 
cannot  be  taxed  because  the  source  cannot  be, 
the  same  rule  applies  to  revenue  from  any 
other  source  not  subject  to  the  tax;  and  the 
lack  of  power  to  levy  any  but  an  apportioned 
tax  on  real  and  personal  property  equally  ex- 
ists as  to  the  revenue  therefrom. 

Admitting  that  this  Act  taxes  the  income  of 
property  irrespective  of  its  source,  still  we 
cannot  doubt  that  such  a  tax  is  necosKarily  a 
direct  tax  in  the  meaning  of  the  Constitution. 

In  England,  we  do  not  understand  that  an 
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income  tax  has  ever  been  regarded  as  other 
than  a  direct  tax.  In  Dowell's  History  of  Tax- 
ation and  Taxes  in  England,  admitted  to  be 
the  leading  authority,  the  evolution  of  taxation 
in  that  country  is  given,  and  an  income  tax  is 
invariably  classified  as  a  direct  tax.  3  Do  well 
(1884)  108, 126.  This  author  refers  to  the  grant 
of  a  fifteenth  and  tenth  and  a  graduated  income 
tax  in  1485,  and  to  many  sutSequent  compara- 
tively ancient  statutes  as  income  tax  laws.  1 
Do  well,  121.  It  is  objected  that  the  taxes 
imposed  by  these  acts  were  not,  scientiflcaUy 
speaking,  income  taxes  at  all,  and  that  although 
there  was  a  partial  income  tax  in  1758.  there 
was  no  general  income  tax  until  Pitt's  of  1799. 
Nevertheless,  the  income  taxes  levied  by  these 
modem  nets, Pitt's,  Add ington's,  Petty 's.  Peal's, 
and  by  existing  laws,  are  all  classified  as  direct 
taxes;  and  so  far  as  the  income  tax  we  are  con- 
sidering is  concerned,  that  view  is  concurred 
in  by  the  cyclopedists,  the  lexicographers,  and 
the  Apolitical  economists,  and  generally [031 
by  the  classification  of  European  governments 
wherever  an  income  tax  obtains. 

In  Atty.  Oen,  v.  Queen  Ins,  Go.  L.  R.  8  App. 
Cas.  1090,  which  arose  under  the  British  North 
America  Act  of  1867  (80  &  81  Vict  chap.  8, 
§  92)  which  provided  that  the  provincial  leg- 
islatures could  only  raise  revenue  for  provin- 
cial purposes  within  each  province,  (in  addi- 
tion to  licenses)  by  direct  taxation,  an  act  of 
the  Quebec  legislature  laying  a  stamp  duty 
came  under  consideration,  and  the  judicial 
committee  of  the  Privy  Council,  speaking  by 
Jessel,  M.  R..  held  that  the  words  ''direct  tax- 
ation" had  "either  a  technical  meaning,  or  a 
general,  or,  as  it  is  sometimes  called,  a  popular 
meaning.  One  or  other  meaning  the  worr*8 
must  have;  and  in  trying  to  find  out  tl  dr 
meaning  we  must  have  recourse  to  the  i  sual 
sources  of  information,  whether  regarc'cd  as 
technical  words,  words  of  art,  or  worr^s  u^ed 
in  popular  language."  And  con^id.*^ing 
"their  meaning  either  as  words  used  in  the 
sense  of  political  economy,  or  as  ^ords  used 
in  jurisprudence  of  the  courts  of  law,"  it  was 
concluded  that  stamps  were  not  included  in 
the  category  of  direct  taxation,  and  that  the 
imposition  was  not  warranted. 

In  Atty.  Oen,  v.  Ueed^  L.  R.  10  App.  Cas. 
141,  Lord  Chancellor  Selboutne  said,  in  rela- 
tion to  the  same  act  of  Parliament:  "The 
question  whether  it  la  a  din  ct  or  an  indirect 
tax  cannot  depend  upon  those  special  events 
which  may  vairy  in  particular  cases;  but  the 
best  genera]  rule  is  to  look  to  the  time  of  pay- 
ment; and  if  at  the  time  the  ultimate  incidence 
is  uncertain,  then,  as  it  appears  to  their  lord- 
ships, it  cannot,  in  this  view,  be  called  direct 
taxation  within  the  meaning  of  the  second  sec- 
tion of  the  ninety-second  clause  of  the  act  in 
question." 

In  Bank  of  Toronto  ▼.  Larnhe,  L.  R.  12  App. 
Cas.  575,  the  Privy  Council,  discussing  the 
same  subject,  in  d<  aling  with  the  argument 
much  pressed  at  the  b  ir,  that  a  tax  to  be  strictly 
direct  must  be  general,  said  that  they  had  no 
hesitation  in  rejecting  it  for  legal  purposes. 
"It  would  deny  tbe  character  of  a  direct  tax  to 
the  income  tax  of  this  country,  which  is  always 
spoken  of  as  such,  and  is  generally  looked  upon 
as  a  *direct  tax  cf  tbe  most  obvious  kind;[4l3d 
and  it  would  run  counter  to  ths  common  undcr- 
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standing  of  men  on  this  subject,  wbicb  is  one 
main  clue  to  the  meaning  of  the  legislature.** 

At  the  time  the  Constitution  was  framed  and 
adopted,  under  Uie  systems  of  direct  taxation 
of  many  of  the  states,  taxes  were  laid  on  in- 
comes from  professions,  business,  or  employ- 
ments, as  well  as  from  "offices  and  places  of 
profit;"  but  if  it  were  the  fact  that  there  had 
then  been  no  income  tax  law,  such  as  this,  it 
would  not  be  of  controlling  importance.  A 
direct  tax  cannot  be  taken  out  of  the  constitu- 
tional rule  because  the  particular  tax  did  not 
exist  at  the  time  the  rule  was  prescribed.  As 
C/tirf  Justice  MnTshhW  said  in  Dartmouth  Col- 
lege y.  Woodward',  '*Itis  not  enough  to  say, 
that  this  particular  case  was  not  in  the  mind  of 
the  convention,  when  the  article  was  framed, 
nor  of  the  American  people,  when  it  was 
adopted.  It  is  necessary  to  go  further,  and  to 
say  that,  had  this  particular  case  been  sug- 
gested, the  language  would  have  been  so 
varied,  as  to  exclude  it,  or  it  would  have  been 
made  a  special  exception.  The  case  being 
within  the  words  of  the  rule,  must  be  within 
its  operation  likewise,  unless  there  be  some- 
thing in  the  literal  construction  so  obviously 
absurd,  or  mischievous,  or  repugnant  to  the 
general  spirit  of  the  instrument,  as  to  justify 
those  who  expound  the  Constitution  in  making 
it  an  exception."  17  U.  8. 4  Wheat  618,  6^ 
[4:  629,  661]. 

Being  direct,  and  therefore  to  be  laid  by  ap- 
portionment, is  there  any  real  difficulty  in  do- 
ing so?  Cannot  Confess,  if  the  necessity 
exist  of  raising  thirty,  lorty,  or  any  other  num- 
ber of  million  dollars  for  the  support  of  the 
fovernment,  in  addition  to  the  revenue  from 
uties,  imposts,  and  excises,  apportion  the 
quota  of  each  state  upon  the  basis  of  the  census, 
and  thus  advise  it  of  the  payment  which  must 
be  made,  and  proceed  to  assess  that  amount  on 
all  the  real  and  personal  property  and  the  in- 
come of  all  persons  in  the  slate,  and  collect  the 
same  if  the  state  does  not  in  the  meantime  as- 
sume and  pay  its  quota  and  collect  the  amount 
according  to  its  own  system  and  in  its  own 
way?  Cannot  Congress  do  this,  as  respects 
either  or  all  these  subjects  of  taxation,  and 
deal  with  each  in  such  manner  as  might  be 
deemed  expedient,  as  indeed  was  done  In  the 
Act  of  July  14, 1798?  1  Stat,  at  L.  697,  chap. 
633]  75.  Inconveniences  might  'possibly  at- 
tend the  levy  of  an  income  tax,  notwithstand- 
ing the  listing  of  receipts,  when  adjjusted,  fur- 
nishes its  own  valuation;  but  that  it  is  appor- 
tionable  is  hardly  denied,  although  it  is  asserted 
that  it  would  operate  so  unequally  as  to  be 
undesirable. 

In  the  disposition  of  the  inquiry  whether  a 
general  unapportioned  tax  on  the  income  of 
real  and  personal  property  can  be  sustained, 
under  the  Constitution,  it  is  apparent  that  the 
suggestion  that  the  result  of  compliance  with 
the  fundamental  law  would  lead  to  the  aban- 
donment of  that  method  of  taxation  altogether, 
because  of  inequalities  alleged  to  necessarily 
accompany  its  pursuit,  could  not  be  allowed  to 
influence  the  conclusion;  but  the  suggestion 
not  unnaturally  invites  attention  to  the  con- 
tention of  appellants*  counsel,  that  the  want  of 
uniformity  and  equality  in  this  Act  is  such  as 
to  invalidate  it.  Figures  drawn  from  the 
census  are  given,  showing  that  enormous  assets 
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of  mutual  insurance  companies;  of  hiii]&; 
associations;  of  mutual  savings  banks;  \ispt 
productive  property  of  ecclesiastical  orgaiiiA 
tions;  are  exempted,  and  it  is  claimed  that  thr 
exemptions  reach  so  many  hundred  milliov 
that  the  rate  of  taxation  would  perhaps  have 
been  reduced  one  half,  if  they  had  not  beet 
made.  We  are  not  dealing  with  tbe  Ad  fros 
that  point  of  view;  but,  assuming  tbe  data  tc 
be  substantially  rdiable.  if  the  sum  desired  to 
be  raised  had  been  apportioned,  it  may  be 
doubted  whether  any  state,  which  paid  it» 
quota  and  collected  the  amount  by  its  ova 
methods,  would,  or  could  under  its  coostitB- 
tion,  have  allowed  a  large  part  of  tbe  property 
alluded  to  to  escape  taxation.  If  so,  a  better 
measure  of  equality  would  have  been  attained 
than  would  be  otherwise  possible,  since,  ar 
cording  to  tbe  argument  for  the  ^vemment, 
the  rule  of  equality  is  not  prescnbed  by  t^ 
Constitution  as  to  Federal  taxation,  and  tbe 
observance  of  such  a  rule  as  inherent  in  til 
just  taxation  is  purely  matter  of  l^:iskt2ve 
discretion. 

Elaborate  argument  is  made  as  to  tbe  cffici 
cy  and  merits  of  an  income  tax  in  general,  at 
on  the  one  hand,  equal  and  just,  and  on  the  oUi 
er,  elastic  and  certain;  not  tbat  it  is  nol  open  u> 
abuse  by  such  deductions  and  exemptioDS  m 
might  make  taxation  under  it  so  wanting  ia 
uniformity  and  equality  as  in  *substanoe^^34 
to  amount  to  deprivation  of  property  witbovt 
due  process  of  law;  not  that  it  is  not  opea  to 
fraud  and  evasion,  and  inquisitorial  m  it> 
methods;  but  because  it  is  pre-eminently  a  tax 
upon  the  rich,  and  enables  tbe  burden  of  taxe» 
on  consumption  and  of  duties  on  imports  t» 
be  sensibly  diminished.  And  it  is  said  t^ 
the  United  States  as  **the  representative  of  la 
indivisible  nationality,  as  a  political  sofereigii 
equal  in  authority  to  any  other  on  tbe  face  of 
the  globe,  adequate  to  all  emergencies^  foreka 
or  oomestic,  and  having  at  its  command  far 
offense  and  defense  and  for  all  govemmcstak 
purposes  all  the  resources  of  the  nation.**  weaU 
be  '*but  a  maimed  and  crippled  creation  aflff 
all,"  unless  it  possesses  the  power  to  lay  a  tax 
on  the  income  of  real  and  personal  propcitf 
throughout  the  United  States  witboat  appor 
tionment. 

The  power  to  tax  real  and  personal  pio|>erty 
and  the  income  from  both,  there  t)eing  aa  ap- 
portionment, is  conceded;  that  such  a  tax  is  • 
direct  tax  in  the  meaning  of  tbe  Conatitntios 
has  not  been,  and,  in  our  judgment,  cannot  ke 
successfully  denied;  and  yet  we  are  thm  it 
vited  to  hesitate  in  the  enforcement  of  tbe 
mandate  of  the  Constitution,  which  proWto 
Congress  from  laying  a  direct,  tax  on  tbe  rev 
enue  from  property  of  the  citizen  without  n^ 
gard  to  state  lines,  and  in  such  manner  ttat 
tbe  states  cannot  intervene  by  payment  in  ref 
ulation  of  their  own  resources,  lest  a  gown- 
ment  of  delegated  powers  should  be  fdosd  » 
be,  not  less  powerful,  but  less  absolute,  tbsa 
the  imagination  of  the  advocate  had  supfosed 

We  are  nol  here  concerned  with  tbequ«9»ioa 
whether  an  income  tax  be  or  be  not  deUnbir. 
nor  whether  such  a  tax  would  enable  the  co* 
em  men  t  to  diminish  taxes  on  consumptioa  sad 
duties  on  imports,  and  to  enter  upon  what  ■■? 
be.  believed  to  be  a  reform  of  its  flacsl  an 
commercial  system.    Questions  of  tbat  ckar 
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acter  belong  to  tbc  controversies  of  political 
parties,  and  cannot  be  settled  by  judicial  de- 
cision. In  these  cases  our  province  is  to  de- 
termine wbetber  this  income  tax  on  the  revenue 
from  property  does  or  does  not  belong  to  the 
class  of  direct  taxes.  If  it  does,  it  is.  being 
unapportioned,  in  violation  of  the  Constitution, 
and  we  must  so  declare. 

Differences  bave  often  occurred  in  this  court 
6351  ^iflferences  *exist  now—but  tbere  has 
never  oeen  a  time  in  its  history  when  there  has 
been  a  difference  of  opinion  as  to  its  duty  to 
announce  its  deliberate  conclusions  unaffected 
by  considerations  not  pertaining  to  the  case  in 
hand. 

If  it  be  true  that  tbe  Constitution  should 
have  been  so  framed  that  a  tax  of  this  kind 
could  be  laid,  the  instrument  defines  the  way 
for  its  amendment.  In  no  part  of  it  was 
greater  sagocit^  displayed.  Except  that  no 
state,  without  its  consent,  can  be  deprived  of 
its  equal  suffrage  in  the  Senate,  the  Constitu- 
tion may  be  amended  upon  the  concurrence  of 
two  thirds  of  both  houses,  and  the  ratification 
of  the  legislatures  or  conventions  of  the  several 
states,  or  through  a  Federal  convention  when 
applied  for  by  the  legislatures  of  two  thirds  of 
the  states,  and  upon  like  ratification.  The 
ultimate  sovereignty  may  be  thus  called  into 
play  by  a  slow  and  deliberate  process,  which 
gives  time  for  mere  hypothesis  and  opinion  to 
exhaust  themselves,  and  for  the  sober  second 
thought  of  every  part  of  the  country  to  be  as- 
serted. 

We  have  considered  the  Act  only  in  respect 
of  the  tax  on  income  derived  from  real  estate, 
and  from  invested  personal  property,  and  have 
not  commented  on  so  much  of  it  as  bears  on 
gains  or  profits  from  business,  privileges,  or 
employments,  in  yiew  of  the  instances  in  which 
tpxa  ion  on  business,  privileges,  or  employ- 
me  its,  has  assumed  the  guise  of  an  excise  tax 
an  1  been  sustained  as  such. 

Bein^  of  opinion  that  so  much  of  the  sec- 
tions of  this  law  as  lays  a  tax  on  income  from 
real  and  personal  property  is  invalid,  we  are 
brought  to  the  question  of  the  effect  of  that 
conclusion  upon  these  sections  as  a  whole. 

It  is  elementary  that  the  same  statute  ma^ 
be  in  part  constitutional  and  in  part  unconsti- 
tutional, and  if  the  parts  are  wholly  independ- 
ent of  each  other,  that  which  is  constitutional 
may  stand  while  that  which  is  unconstitutional 
will  he  rejected.  And  in  the  case  before  us 
there  is  noquesiion  as  to  the  validity  of  this  Act, 
except  sections  twenty  seven  to  thirty- seven 
inclusive,  which  relate  to  the  subject  which 
has  been  under  discussion;  and  us  to  them 
we  think  the  rule  laid  down  by  CJiief  Justice 
Shaw  in  Warren  v.  Charleston,  2  Gray,  84,  is 
036]  ^applicable,  that  if  the  different  parts 
"are  so  mutually  connected  with  and  depend- 
ent on  each  other,  as  conditions,  considerations 
or  compensations  for  each  other,  as  to  war- 
rant a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that,  if  all  could  not  be  carried 
into  effect,  the  legislature  would  not  pass  the 
residue  independently,  and  some  parts  are  un- 
constitutional, all  the  provisions  which  arc 
thus  dependent,  conditional  or  connected, 
must  fall  with  th^m."  Or,  as  the  point  is  put 
by  Mr,  Justice  Matthews  in  PoincU-rter  v. 
Oreenhow,  114  U.  8.  270.  804  [29:  185,  107]: 
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"It  is  undoubtedly  true  that  there  may  be 
cases  where  one  part  of  a  statute  may  be  en- 
forced as  constitutional,  and  another  be  de- 
clared inoperative  and  void,  because  unconsti- 
tutional; but  these  are  cases  where  the  parts 
are  so  distinctly  separable  that  each  can  stand 
alone,  and  where  the  court  is  able  to  see,  and 
to  declare,  that  the  intention  of  the  legislature 
was  that  the  part  pronounced  valid  should  be 
enforceable,  even  tbouj^h  the  other  part  should 
fail.  To  hold  otherwise  would  be  to  substi- 
tute, for  the  law  intended  by  the  legislature, 
one  they  may  never  have  been  willing  by  it- 
self to  enact."  And  again,  as  stated  by  the 
same  eminent  judge  in  apraigue  y.  Thompson, 
118  U.  8.  90,  95  [80:  115, 117],  where  it  was 
urged  that  certain  illegal  exceptions  in  a  sec- 
tion of  a  statute  might  be  disre^rded,  but 
that  the  rest  could  stand:  "The  insuperable 
difficulty  with  the  application  of  that  principle 
of  construction  to  the  present  instance  is,  that 
by  rejecting  the  exceptions  intended  by  the 
legislature  of  Georgia  the  statute  is  made  to 
enact  what  confessedly  the  legislature  never 
meant.  It  confers  upon  the  statute  a  positive 
operation  beyond  the  legislative  intent,  and 
beyond  what  any  one  can  sa^  it  would  have 
enacted  in  view  of  the  illegality  of  the  excep- 
tions." 

According  to  the  census,  the  true  valuation 
of  real  and  personal  property  in  the  United 
States  in  1890  was  $65,037,091,197,  of  which 
real  estate  with  improvements  thereon  made 
up  $89,544,544,383.  Of -course,  from  the  lat- 
ter must  be  deducted,  in  applying  these  sec- 
tions, all  unproductive  property,  and  all  prop- 
erty  whose  net  yield  does  not  exceed  four 
thousand  dollars;  but,  even  with  such  deduc- 
tions, it  is  evident  that  the  income  from  realty 
formed  a  vital  part  of  tbe  scheme  for  taxation 
'embodied  therein.  If  that  be  stricken  [637 
out,  and  also  the  income  from  all  invested  per- 
sonal property, bonds,  stocks,  investments  of  all 
kinds,  it  is  obvious  that  by  far  the  largest  part 
of  the  anticipated  revenue  Would  be  eliminated, 
and  this  would  leave  the  burden  of  the  tax  to 
be  borne  by  professions,  trades,  employments, 
or  vocations;  and  in  that  way  what  was  in- 
tended as  a  tax  on  capital  would  lemain  in 
substance  a  tax  on  occupations  and  labor.  We 
cannot  believe  that  such  was  the  intention  of 
Congress.  We  do  not  mean  to  say  that  an  Act 
laying  by  apportionment  a  direct  tax  on  all 
real  estate  and  personal  property,  or  the  in- 
come thereof,  mipht  not  also  lay  excise  taxes 
on  business.  priviieu:es.  employments,  and  vo- 
cations. But  this  is  not  such  an  Act;  and  the 
scheme  must  be  considered  as  a  whole.  Being 
invalid  as  to  the  greater  part,  and  falling,  a» 
the  tax  would,  if  any  part  were  held  valid,  in 
a  direction  which  could  not  have  been  contem- 
plated except  in  connection  with  the  taxation 
considered  as  an  entirety,  we  are  constrained 
to  conclude  that  sections  twenty  seven  to  thirty 
seven,  inclusive,  of  the  Act,  which  became  a. 
law  without  the  signature  of  the  President  on 
August  28,  1894,  are  wholly  inoperative  and 
void. 

Our  conclusions  may,  therefore,  be  summed 
up  as  follows: 

hirst.  We  adhere  to  the  opinion  already 
announced  that,  taxes  on  real  estate  being  in- 
disputably direct  taxes,  taxes  on  the  rents  or 
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standlDg  of  men  on  this  subject,  which  is  one 
main  clue  to  the  meaning  of  the  legislature.** 

At  the  time  the  CoDstitution  was  framed  and 
adopted,  under  the  systems  of  direct  taxation 
of  many  of  the  states,  taxes  were  laid  on  in- 
comes from  professions,  business,  or  employ- 
ments, as  well  as  from  "offices  and  places  of 
profit;"  but  if  it  were  the  fact  that  there  had 
then  been  no  income  tax  law,  such  as  this,  it 
would  not  be  of  controlling  importance.  A 
direct  tax  cannot  be  taken  out  of  the  constitu- 
tional rule  because  the  particular  tax  did  not 
exist  at  the  time  the  rule  was  prescribed.  As 
Chief  Justice  Marshall  said  in  Dartmouth  Col' 
legev.  Woodward:  '*Itis  not  enough  to  say, 
that  this  particular  case  was  not  in  the  mind  of 
the  convention,  when  the  article  was  framed, 
nor  of  the  American  people,  when  it  was 
adopted.  It  is  necessary  to  go  further,  and  to 
say  that,  had  this  particular  case  been  sug- 
gested, the  language  would  have  been  so 
varied,  as  to  exclude  it,  or  it  would  have  been 
made  a  special  exceptioo.  The  case  being 
within  the  words  of  the  rule,  must  be  within 
its  operation  likewise,  unless  there  be  some- 
thing in  the  literal  construction  so  obviously 
absurd,  or  mischievous,  or  repugnant  to  the 
general  spirit  of  the  instrument,  as  to  justify 
those  who  expound  the  Constitution  in  making 
it  an  exception."  17  U.  S.  4  Wheat.  518,  644 
[4:  629,  661]. 

Being  direct,  and  therefore  to  be  laid  by  ap- 
portionment, is  there  any  real  difficulty  In  do- 
ing so?  Cannot  Confess,  if  the  necessity 
exist  of  raising  thirty,  lorty,  or  any  other  num- 
ber of  million  dollars  for  the  support  of  the 
fovernment,  in  addition  to  the  revenue  from 
uties,  imposts,  and  excises,  apportion  the 
quota  of  each  state  upon  the  basis  of  the  census, 
and  thus  advise  it  of  the  payment  which  must 
be  made,  and  proceed  to  assess  that  amount  on 
all  the  real  and  personal  property  and  the  in- 
come of  all  persons  in  the  slate,  and  collect  the 
same  if  the  state  does  not  in  the  meantime  as- 
sume and  pay  its  quota  and  collect  the  amount 
according  to  its  own  system  and  in  its  own 
way?  Cannot  Congress  do  this,  as  respects 
either  or  all  these  subjects  of  taxation,  and 
deal  with  each  in  such  manner  as  might  be 
deemed  expedient,  as  indeed  was  done  in  the 
Act  of  July  14, 1798?  1  Stat,  at  L.  697,  chap. 
633]  75.  Inconveniences  might  'possibly  at- 
tend the  levy  of  an  income  tax,  notwithstand- 
ing the  listing  of  receipts,  when  adjusted,  fur- 
nishes its  own  valuation;  but  that  it  is  appor* 
tionable  is  hardly  denied,  although  it  is  asserted 
that  it  would  operate  so  unequally  as  to  be 
undesirable. 

In  the  disposition  of  the  inquiry  whether  a 
general  unapportloned  tax  on  the  income  of 
real  and  personal  property  can  be  sustained, 
under  the  Constitution,  it  is  apparent  that  the 
suggestion  that  the  result  of  compliance  with 
the  fundamental  law  would  lead  to  the  aban- 
donment of  that  method  of  taxation  altogether, 
because  of  inequalities  alleged  to  necessarily 
accompany  its  pursuit,  could  not  be  allowed  to 
influence  the  conclusion;  but  the  suggestion 
not  unnaturally  invites  attention  to  the  con- 
tention of  appellants'  counsel,  that  the  want  of 
uniformity  and  equality  in  this  Act  is  such  as 
to  invalidate  it.  Figures  drawn  from  the 
census  are  given,  showing  that  enormous  assets 
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of  mutual  insurance  companies;  of  boildiD; 
associations;  of  mutual  savings  banks;  large 
productive  property  of  ecclesiastical  organira- 
tions;  are  exempted,  and  it  is  claimed  that  the 
exemptions  reach  so  many  hundred  millkyn^ 
that  the  rate  of  taxation  would  perhaps  have 
been  reduced  one  half,  if  they  had  not  beeo 
made.  We  are  not  dealing  with  the  Act  froiD 
that  point  of  view;  but.  assuming  the  data  ic 
be  substantially  reliable,  if  the  sum  desired  to 
be  raised  had  been  apportioned,  it  may  be 
doubted  whether  any  state,  which  paid  it» 
quota  and  collected  the  amount  by  its  owo 
methods,  would,  or  could  under  its  constitu- 
tion, have  allowed  a  large  part  of  the  property 
alluded  to  to  escape  taxation.  If  so,  a  better 
measure  of  equality  would  have  been  attained 
than  would  be  otherwise  possible,  since,  ac- 
cording to  the  argument  for  the  ^vernment^ 
the  rule  of  equality  is  not  prescribed  by  the 
Constitution  as  to  Federal  taxation,  and  the 
observance  of  such  a  rule  as  inherent  in  all 
just  taxation  is  purely  matter  of  legislative 
discretion. 

£lal)orate  argument  is  made  as  to  the  effica- 
cy and  merits  of  an  income  tax  in  general,  m» 
on  the  one  hand,  equal  and  just,  and  on  the  otb 
er,  elastic  and  certain;  not  that  it  is  not  open  to 
abuse  by  such  deductions  and  exemptions  a* 
might  make  taxation  under  it  so  wanting  in 
uniformity  and  equality  as  in  *sub6tance[^34> 
to  amount  to  deprivation  of  property  without 
due  process  of  law;  not  that  it  is  not  open  to 
fraud  and  evasion,  and  inquisitorial  in  its 
methods;  but  because  it  is  pre-eminently  a  tax 
upon  the  rich,  and  enables  the  burden  of  taxes 
on  consumption  and  of  duties  on  imports  to 
be  sensibly  diminished.  And  it  ia  said  that 
the  United  States  as  **the  representative  of  aD 
indivisible  nationality,  as  a  political  sovereign 
equal  in  authority  to  any  other  on  the  face  of 
the  globe,  adequate  to  all  emergencies,  foreign 
or  domestic,  and  having  at  its  command  for 
offense  and  defense  and  for  all  governmental 
purposes  idl  the  resources  of  the  nation,"  would 
he  '*but  a  maimed  and  crippled  creation  after 
all,"  unless  it  possesses  the  power  to  lay  a  tax 
on  the  income  of  real  and  personal  property 
throughout  the  United  States  without  appor- 
tionment. 

The  power  to  tax  real  and  personal  property 
and  the  income  from  both,  there  being  an  ap- 
portionment, is  conceded;  that  such  a  tax  is  a 
direct  tax  in  the  meaning  of  the  Const itutioii 
has  not  been,  and,  in  our  judgment,  cannot  Iw 
successfully  denied;  and  yet  we  are  thus  in- 
vited to  hesitate  in  the  enforcement  of  the 
mandate  of  the  Constitution,  which  prohibits 
Congress  from  laying  a  direct  tax  on  the  rev- 
enue from  property  of  the  citizen  without  re- 
gard to  state  lines,  and  in  such  manner  thai 
the  states  cannot  intervene  by  payment  in  reg- 
ulation of  their  own  resources,  lest  a  govern- 
ment of  delegated  powers  should  be  found  to 
be,  not  less  powerful,  but  less  absolute,  than 
the  imagination  of  the  advocate  had  supposed. 

We  are  not  here  concerned  with  the  question 
whether  an  income  tax  be  or  be  not  desirable, 
nor  whether  such  a  tax  would  enable  the  gov- 
ernment to  diminish  taxes  on  consumption  and 
duties  on  imports,  and  to  enter  upon  what  may 
be-  believed  to  be  a  reform  of  its  fiscal  and 
commercial  system.    Questions  of  that  char* 
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acter  belong  to  the  controversies  of  political 
parties,  and  cannot  be  settled  by  judicial  de- 
cision. In  these  cases  our  province  is  to  de- 
termine whether  this  income  tax  on  the  revenue 
from  property  does  or  does  not  belong  to  the 
class  of  direct  taxes.  If  it  does,  it  is,  being 
unapportioned,  in  violation  of  the  Constitution, 
and  we  must  so  declare. 

Differences  have  often  occurred  in  this  court 
6351  — diflferences  *exist  now—bat  there  has 
never  oeen  a  time  in  its  history  when  there  has 
been  a  difference  of  opinion  as  to  its  duty  to 
announce  its  deliberate  conclusions  unaffected 
by  considerations  not  pertaining  to  the  case  in 
hand. 

If  it  be  true  that  the  Constitution  should 
have  been  so  framed  that  a  tax  of  this  kind 
could  be  laid,  the  instrument  defines  the  way 
for  its  amendment.  In  no  part  of  it  was 
greater  sagacity  displayed.  Except  that  no 
state,  without  its  consent,  can  be  deprived  of 
its  equal  suffrage  in  the  Senate,  the  Constitu- 
tion may  be  amended  upon  the  concurrence  of 
two  thirds  of  both  houses,  and  the  ratification 
of  the  legi^^laturesor  conventions  of  the  several 
states,  or  through  a  Federal  convention  when 
applied  for  by  the  legislatures  of  two  thirds  of 
the  states,  and  upon  like  ratification.  The 
ultimate  sovereignty  may  be  thus  called  into 
play  by  a  slow  and  deliberate  process,  which 
gives  time  for  mere  hypothesis  and  opinion  to 
exhaust  themselves,  and  for  the  sober  second 
thought  of  every  part  of  the  country  to  be  as- 
serted. 

We  have  considered  the  Act  only  in  respect 
of  the  tax  on  income  derived  from  real  estate, 
and  from  invested  personal  property,  and  have 
not  commented  on  so  much  of  it  as  bears  on 
gains  or  profits  from  business,  privileges,  or 
employments,  in  view  of  the  instances  in  which 
tpxa  ion  on  business,  privileges,  or  employ- 
me  its,  has  assumed  the  guise  of  an  excise  tax 
an  1  been  sustained  as  such. 

Bein^  of  opinion  that  so  much  of  the  sec- 
tions of  this  law  as  lays  a  tax  on  income  from 
real  and  personal  property  is  invalid,  we  are 
brought  to  the  question  of  the  effect  of  that 
conclusion  upon  these  sections  as  a  whole. 

It  is  elementary  that  the  same  statute  may 
be  in  part  constitutional  and  in  part  unconsti- 
tutional, and  if  the  parts  are  wholly  independ- 
ent of  each  other,  that  which  is  constitutional 
may  stand  while  that  which  is  unconstitutional 
will  he  rejected.  And  in  the  case  before  us 
there  is  noquesiion  as  to  the  validity  of  this  Act, 
except  sections  twenty  seven  to  thirty-seven 
inclusive,  which  relate  to  the  subject  which 
has  been  under  discussion;  and  us  to  them 
we  think  the  rule  laid  down  by  Chief  Justice 
Shaw  in  Warren  v.  Charleston,  2  Gray,  84,  is 
636]  ^applicable,  that  if  the  different  parts 
"are  so  mutually  connected  with  and  depend- 
ent on  each  other,  as  conditions,  considerations 
or  compensations  for  each  other,  as  to  war- 
rant a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that,  if  all  could  not  be  carried 
into  effect,  the  legislature  would  not  pass  the 
residue  independently,  and  some  parts  are  un- 
constitutional, all  the  provisions  which  arc 
thus  dependent,  conditional  or  connected, 
must  fall  with  th^m."  Or,  as  the  point  is  put 
by  Mr,  Justice  Matthews  in  Poindexter  v. 
Qreenhow,  114  U.  8.  270.  804  [29:  185,  107]: 
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"It  is  undoubtedly  true  that  there  may  be 
cases  where  one  part  of  a  statute  may  be  en- 
forced as  constitutional,  and  another  be  de- 
clared inoperative  and  void,  because  unconsti- 
tutional; but  these  are  cases  where  the  parts 
are  so  distinctly  separable  that  each  can  stand 
alone,  and  where  the  court  is  able  to  see,  aud 
to  declare,  that  the  intention  of  the  legislature 
was  that  the  part  pronounced  valid  should  be 
enforceable,  even  though  the  other  part  should 
fail.  To  hold  otherwise  would  be  to  substi- 
tute, for  the  law  intended  by  the  legislature, 
one  they  may  never  have  been  willing  by  it- 
self to  enact."  And  again,  as  stated  by  the 
same  eminent  judge  in  apraigue  v.  I'hompson, 
118  U.  8.  90,  95  [80:  115. 117],  where  it  was 
urged  that  certain  illegal  exceptions  in  a  sec- 
tion of  a  statute  might  be  disre^rded,  but 
that  the  rest  could  stand:  "The  insuperable 
difficulty  with  the  application  of  that  principle 
of  construction  to  the  present  instance  is,  that 
by  rejecting  the  exceptions  intended  by  the 
legislature  of  Georgia  the  statute  is  made  to 
enact  what  confessedly  the  legislature  never 
meant.  It  confers  upon  the  statute  a  positive 
operation  beyond  the  legislative  intent,  and 
beyond  what  any  one  can  say  it  would  have 
enacted  in  view  of  the  illegahty  of  the  excep 
tions." 

According  to  the  census,  the  true  valuation 
of  real  and  personal  property  in  the  United 
States  in  1890  was  $65.037, t)9 1,197,  of  which 
real  estate  with  improvements  thereon  made 
up  $89,544,544,383.  Of -course,  from  the  lat- 
ter must  be  deducted,  in  applying  these  sec- 
tions, all  unproductive  property,  and  all  prop- 
erty whose  net  yield  does  not  exceed  four 
thousand  dollars;  but,  even  with  such  deduc- 
tions, it  is  evident  that  the  income  from  realty 
formed  a  vital  part  of  the  scheme  for  taxation 
^embodied  therein.  If  that  be  stricken  [637 
out,  and  also  the  income  from  all  invested  per- 
sonal property. bonds,  stocks,  investments  of  all 
kinds,  it  is  obvious  that  by  far  the  largest  part 
of  the  anticipated  revenue  Would  be  eliminated, 
and  this  would  leave  the  burden  of  the  tax  to 
be  borne  by  professions,  trades,  employments, 
or  vocations;  and  in  that  way  what  was  in- 
tended as  a  tax  on  capital  would  remain  in 
substance  a  tax  on  occupations  and  labor.  We 
cannot  believe  that  such  was  the  intention  of 
Congress.  We  do  not  mean  to  say  that  an  Act 
laying  by  apportionment  a  direct  tax  on  all 
real  estate  and  personal  property,  or  the  in- 
come thereof,  might  not  also  lay  excise  taxe» 
on  business.  privileu:es,  employments,  and  vo- 
cations. But  this  is  not  such  an  Act;  and  the 
scheme  must  be  considered  as  a  whole.  Being 
invalid  as  to  the  greater  part,  and  falling,  a» 
the  tax  would,  if  any  part  were  held  valid,  in 
a  direction  which  could  not  have  been  contem- 
plated except  in  connection  with  the  taxation 
considered  as  an  entirely,  we  are  consirainc<i 
to  conclude  that  sections  twenty  seven  to  thirty 
seven,  inclusivr,  of  the  Act,  which  became  a. 
law  without  the  signature  of  the  President  on 
August  28,  1894,  are  wholly  inoperative  and 
void. 

Our  conclusions  may,  therefore,  be  summed 
up  as  follows: 

First.  We  adhere  to  the  opinion  already 
announced  that,  taxes  on  real  estate  being  in- 
disputably direct  taxes,  taxes  on  the  rents  or 
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income  of  real  estate  are  equally  direct 
taxes. 

Second,  We  arc  of  opinion  tbat  taxes  on  per- 
•onal  property,  or  on  the  income  of  personal 
property,  are  likewise  direct  taxes. 

Third.  Tbe  lax  imposed  by  sections  twenty- 
jeven  to  tbirty-seven,  inclusive,  of  tbe  Act  of 
1894,  so  far  as  it  falls  on  the  income  of  real  es- 
tate and  of  personal  property,  being  a  direct 
tax  witbin  tbe  meaning  of  tbe  Constitution, 
and,  tbercfore,  unconstitutional  and  void  be- 
cause not  apportioned  according  to  represen- 
tation, all  those  sections,  constituting  one  en- 
tire scheme  of  taxation,  are  necessarily  in- 
valid. 

The  decrees  hereinbefore  entered  in  this  court 
-will  be  vacated;  the  decrees  below  mil  be  reversed, 
/tnd  the  cases  remanded,  with  instructions  to 
£rant  the  relief  prayed, 

•638]    *Mr.  Justice  Harlan  dissenttne: 

At  tbe  former  hearing:  of  these  causes  it  was 
adjudged  that,  within  the  meaning  of  the  Con- 
stitution, a  duty  on  incomes  arising  from  rents 
was  a  direct  tax  on  the  lands  from  which  such 
rents  were  derived,  and,  therefore,  must  be 
apportioned  among  the  several  states  on  the 
basis  of  population,  and  not  by  tbe  rule  of 
tiniformitv,  throughout  the  United  States,  as 
prescribed  in  the  case  of  duties,  imposts,  and 
•excises.  And  tbe  court,  eight  of  its  members 
being  present,  was  equally  divided  upon  Uie 
question  whether  all  the  other  provisions  of 
Ihe  statute  relating  to  incomes  would  fall  in 
^consequence  of  tbat  judgment. 

It  is  appropriate  now  to  say  tbat  however 
<)bjectionable  the  law  would  have  been,  after 
the  provision  for  taxing  incomes  arising  from 
rents  was  stricken  out,  1  did  not  then,  nor  do 
I  now.  think  it  within  the  province  of  tbe 
court  to  annul  tbe  provisions  relating  to  in- 
comes derived  from  other  specified  sources, 
«nd  take  from  tbe  government  the  entire  reve- 
nue contemplated  to  be  raised  by  the  taxation 
of  incomes,  simply  because  the  clause  relating 
to  rents  was  held  to  be  unconstitutional.  Tbe 
reasons  for  this  view  will  be  stated  in  another 
connection. 

From  the  judgment  heretofore  rendered  I 
dissented,  announcing  my  entire  concurrence 
in  the  views  express^  by  Mr,  Justice  Wliite 
in  his  very  able  opinion.  I  stated  at  that  time 
•ome  general  conclusions  reach^  by  me  ufxin 
the  several  questions  covered  by  the  opinion 
of  the  majority. 

In  dissenting  from  tbe  opinion  and  judgment 
of  the  court  on  the  present  application  for  a 
rcbearine.  I  alluded  to  particular  uucstions 
discussed  by  tbe  majority,  and  stated  tbat  in 
a  dissenting  opinion  to  be  subsequently  filed  I 
would  express  my  views  more  fully  Uian  I 
could  then  do  as  to  what,  within  tbe  meaning 
of  the  Constitution,  and  looking  at  the  practice 
of  the  government,  as  well  as  tbe  decisions  of 
this  court,  was  a  ''direct"  tax  to  be  levied  only 
by  apportioning  it  among  the  states  according 
to  their  respective  numbers. 

By  tbe  twentv  seventh  section  of  tbe  Act  of 
6391August  28tb.  1894,known  us  the  *WiIson 
Tariff  Act.and  entitled, "An  Act  to  RcduceTax- 
ation,  to  Provide  Revenue  for  the  Government, 
And  for  other  purposes "  it  was  provided: 
"That  from  and  after  January  1st,  1895,  and 
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until  January  1st,  1900,  there  shall  be 
levied,  collected,  and  paid  annualljr  upon  tba 
gains,  profits,  and  income  received  in  the  pre- 
ceding calendar  year  by  ever>-  citizen  of  Lhm 
United  States,  whether*  residing  at  home  or 
abroad,  and  every  person  residing  Uiereio, 
whether  said  gains,  profits,  or  income  be  de- 
rived/r<?m  any  kind  of  property,  rents,  interest, 
dividends,  or  salaries,  or  from  any  profession, 
trade,  employment,  or  vocation  carried  od  in 
tbe  United  States  or  elsewhere,  or  from  an^ 
other  source  whatever,  a  tax  of  two  per  centu  m 
on  the  amount  so  derived  over  and  above  four 
thousand  dollars,  and  a  like  tax  shall'be  levied, 
collected,  and  paid  annually  upon  the  gains, 
profits,  and  income  from  all  property  owned 
and  of  every  business,  trade,  or  profession  car- 
ried on  in  the  United  States  by  persons  redding 
without  tbe  United  States." 

The  twenty-eighth  section  declares  wbat 
shall  be  included  and  what  excluded  in  esci- 
niating  the  gains,  profits,  and  income  of  anj' 
person. 

The  Constitution  declares  that  "the  Congress 
shall  have  power  to  lay  and  collect  taxes,  du- 
ties, imposts  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and  general 
welfare  of  tbe  United  States;  but  all  duties, 
imposts  and  excises  shall  be  uniform  through- 
out the  United  States."    Art.  I.  §  8. 

The  only  other  clauses  in  tbe  Constitution, 
at  the  time  of  its  adoption,  relating  to  taxation 
by  tbe  general  government,  were  the  follow- 
ing: 

"Representatives  and  direct  taxes  shall  be  ap- 
portioned amonff  the  several  states  wnich  may 
be  included  in  Uiis  Union,  according  to  their 
respective  numbers,  which  shall  be  determined 
by  addina  to  tbe  whole  number  of  free  per- 
sons, including  those  bound  to  service  for  a 
term  of  vears,  and  excluding  Indians  not  taxed, 
three  fifths  of  all  other  persons.  The  actual 
enumeration  shall  be  made  within  three  years 
after  the  first  meeting  of  tbe  Congress  of  the 
United  States,  and  *witbin  every  sub- [O I O 
sequent  term  of  ten  years,  in  such  manner  sa 
they  shall  by  law  direct."    Art.  L^  8. 

"No  capitation,  or  other  direct  tax,  shall  bs 
laid,  unless  in  proportion  to  the  census  or  t-nu- 
meration  hereinbefore  directed  to  be  taken.** 
Art.  I.  §  9. 

"No  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state."    Art.  I.  §  9. 

Tbe  14th  Amendment  provides  tbat  "rcp'o- 
sent stives  shall  be  apportioned  among  the  sev- 
eral states  according  to  their  respective  num- 
bers, counting  the  whole  number  of  ptrsoos 
in  each  state,  excluding  Indians  not  taxed. *" 

It  thus  appears  tbat  tbe  primary  object  of 
all  taxation  by  the  general  governmont  is  to 
pay  the  debts  and  provide  for  the  common  de- 
fense and  j^eneral  welfare  of  tbe  United  States, 
and  that  with  the  exception  of  tbe  inblbitioa 
upon  taxes  or  duties  on  articles  exported  from 
the  states,  no  restriction  is  in  terms  imposed 
upon  national  taxation,  except  that  airect 
taxes  must  l)e  apportioned  amooir  tbe  several 
states  on  the  b:isis  of  number^  lezcluding  In- 
dians not  taxed)  while  duties,  imp)6t8  snd  ex- 
cises must  be  uniform  throughout  tbe  United 
states. 

What  are  "direct  taxes'*  witbin  tbe  mesnfoff 
of  tbe  Cocstitution?    In  tbe  convention  of 
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1787,  Rufus  King  asked  what  was  the  precise 
meaning,  of  direct  taxation,  and  no  one  an- 
swered. Madison's  Papers,  5  Elliott's  Debates, 
^1.  The  debates  of  that  famous  body  do  not 
show  that  any  delegate  attempted  to  give  a 
•clear,  succinct  definition  of  what,  in  his  opin- 
ion, was  a  direct  tax.  Indeed,  the  report  of 
tho^e  debates,  upon  the  question  now  before 
•us,  is  very  mea^rre  and  satisfactory.  An  illus 
Oration  of  this  is  found  in  the  case  of  (jk>uver- 
tieur  Morris.  It  is  stated  that  on  the  12th  of 
•July  ,  1787,  he  moved  to  add  to  a  clause  em- 
powering Congress  to  vaij  representation  ac- 
-cording  to  the  principles  of  "wealth  and  num- 
bers of  inhabitants/'  a  proviso  "that  taxation 
«hall  be  in  proportion  to  representation."  And 
he  is  reported  to  have  remarked,  on  that  occa- 
sion, that  while  some  objections  lay  against 
this  motion,  he  supposed  **ihey  would  be  re- 
moved by  restraining  the  rule  to  direct  taxa- 
tion." 5  Elliott's  Debates,  (ed.  1888)  802.  But, 
•on  the  8th  of  August.  1878,  the  work  of  the 
-^41]  Committee  on  Detail  being  before  •the 
<x)nvention,  Mr.  Morris  is  reported  to  have  re- 
4narked,  'iet  it  not  be  said  that  direct  taxation 
is  to  be  proportioned  to  representation."  5 
Elliott's  Debates  (ed.  1888)  898. 

If  the  question  propounded  by  Rufus  King 
•bad  been  answered  In  accordance  with  the  in- 
terpretation now  given,  it  is  not  at  all  certain 
4hat  the  Constitution,  in  its  present  form, 
would  have  been  adopted  by  the  convention, 
oor.  if  adopted,  that  it  would  have  been  ac- 
cepted by  the  requisite  numlier  of  states. 

A  question  so  difficult  to  be  answered  by 
4ible  statesmen  and  lawyers  directly  concerned 
in  the  organization  of  the  present  government, 
•can  now,  it  stems,  be  easily  answered,  after  a 
reexamination  of  documents,  writings,  and 
treatises  on  political  economy,  all  of  which, 
without  anv  exception  worth  noting,  have 
•been  several  times  directly  brought  to  the  at- 
tention of  this  court  And  whenever  that  has 
been  done  the  result,  always,  until  now,  has 
heeu  that  a  duty  on  incomes,  derived  from  tax- 
•able  subjects,  of  whatever  nature,  was  held 
ooi  to  be  a  direct  tax  within  the  meaning  of 
the  Constitution,  to  be  apportioned  among  the 
-states  on  the  basis  of  populHtion.  but  could  be 
laid  according  to  the  rule  of  uniformity,  upon 
individual  citizens,  corporations,  and  associa- 
•tions  without  reference  to  numbers  in  the 
particular  states  in  which  such  citizens,  cor- 
porations, and  associations  were  domiciled. 
Hamilton,  referring  to  the  distinction  between 
Hlirect  and  indirect  taxes,  said  it  whs  "a  matter 
of  regret  that  terms  so  uncertain  and  vague  in 
so  important  a  point  are  to  be  found  in  the 
Const itution."  and  that  it  would  be  vain  to 
«eek  •  *for  any  antecedent  PcttUd  legal  meaning  to 
the  respective  terms, "    7  Hamilton's  W orks,  845. 

This  court  is  again  urged  to  consider  this 
•question  in  the  light  of  the  theories  advanced 
by  political  economists.  But  Chief  Justice 
■OhiiSe.  delivering  the  judgment  of  this  court 
In  Vemie  Dank  v.  Fen7w,  75  U.  S.  8  Wall.  533. 
•541  [19:  482.  480],  observed  that  the  enumer- 
•ation  of  the  iliffeicnt  kinds  of  taxes  that  Con- 
gress was  authorized  to  impose  was  probably 
made  with  very  little  reference  to  the  specu- 
lations of  political  eeonomibis.  and  that  lliere 
\v»}M  nothing  in  the  great  work  of  Adani  Smith, 
published  shortly  Before  the  meeting  of  the 
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convention  of  1787,  *lhal  gave  any  light [642 
on  the  meaning  of  the  words  "direct  taxet»"  in 
the  Constitution. 

From  the  very  neccessity  of  the  case,  there- 
fore, we  are  compelled  to  look  at  the  practice 
of  the  government  after  the  adoption  of  the 
Constitution,  as  well  aa  to  the  course  of  ju- 
dicial decision. 

By  an  Act  of  Congress,  passed  June  5th, 
1704,  (1  Stat,  at  L.  878,  chap.  45)  specified 
duties  were  laid  "upon  all  carriages  for  the 
conveyance  of  persons,"  that  should  be  kept 
by  or  for  any  person  for  his  use,  or  to  be  let 
out  to  hire,  or  for  the  conveying  of  passengers. 
The  case  of  Hylfon  v.  United  States,  8  U.  8.  3 
Dall.  171  [1:  556],  decided  in  1706,  distinctly 
presented  the  question  whether  the  duties  laid 
upon  carriages  by  that  Act  was  a  direct  tax 
within  the  meaning  of  the  Constitution.  If  it 
was  a  tax  of  that  character,  it  was  conceded 
that  the  statute  was  unconstitutional,  for  the 
reason  that  the  duties  imposed  by  it  were  not 
apportioned  among  the  states  on  the  basis  of 
numbers.  As  the  case  involved  an  important 
constitutional  question,  each  of  the  justices 
who  heard  the  argument  delivered  a  separate 
opinion.  Chirf  Justice  Ellsworth  was  sworn 
into  office  on  the  dav  the  decision  was  an- 
nounced, bnt.  not  having  heard  the  whole  of 
the  argument,  declined  to  take  any  part  in  the 
judgment.  It  can  scarcely  be  doubted  that  he 
approved  the  decision;  for,  while  a  senator  in 
Congress  from  Connecticut,  he  voted  more 
than  once  for  a  bill  laying  duties  on  car- 
riages, and  with  Rufus  King,  Robert  Morris, 
and  other  distinguished  statesman,  voted  in  the 
Senate  for  the  Act  of  June  5th,  1794.  Annals 
of  Congrcf^s.  8d  Sess.  1793-05.  pp.  120.  840. 

It  is  well  to  see  what  the  justices  who  de- 
livered opinions  in  the  Hylton  case  said  as  to 
the  meaning  of  the  words  "direct  taxes"  in 
the  Conni  itution. 

Mr.  Justice  Chase  said:  "As  it  was  incum- 
bent on  the  plaintiff's  counsel  in  error,  so  they 
took  great  pains  to  prove  that- the  tax  on  cnr- 
riages  was  a  direct  tax;  but  they  did  not  satis^ 
my  mind.  I  think  at  least  it  may  be  doubted, 
and  if  I  only  doubted  I  should  affirm  the 
judgment  of  the  circuit  court.  The  deliberate 
decision  of  the  national  legislature  (who  did 
not  consider  a  tax  on  carriages  a  direct  tax.  but 
^thought  it  was  within  the  description  of  [643 
a  duly)  would  determine  me,  if  the  case  wua 
doubtful,  to  receive  the  construction  of  the 
legislature.  But  I  am  inclined  to  think  that  a 
tax  on  carriages  is  not  a  direct  tax,  within  the 
letter  or  meaning  of  the  Constitution.  The 
great  object  of  the  Constitution  was  to  give 
Congress  a  power  to  lay  taxes  adequate  to 
to  the  exigencies  of  government;  but  they 
were  to  observe  two  rules  in  imposing  them, 
namely,  the  rule  of  uniformity,  when  they 
laid  duties,  imposts  or  excises,  and  the  rule  of 
apportionment  according  to  the  census,  when 
they  laid  any  direct  tax."  The  Constitution 
evidently  contemplated  no  taxes  as  dirtct 
taxes,  but  only  such  as  Congress  could  lay  in 
proportion  to  the  census.  The  rule  of  appor- 
tionment is  only  to  be  adopted  in  such  cas^a 
where  it  can  reasonably  apply;  and  the  sub- 
ject tax  must  ever  determine  the  application  of 
the  rule.  If  it  is  proposed  to  tax  any  specific 
article  by  the  rule  of  apportionment — and  it 
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It  would  seem  that  this  case  was  one  tbat 
^55]  involved  directly  the  ^meaning  of  ttie 
words '  'direct  taxes"  in  the  Constitution.  Id  the 
argument  of  the  case  it  was  conceded  by  the 
counsel  for  the  taxpayer  tbat  Ibe  opinions  in 
the  Hylton  case  recognized  a  tax  on  land  and 
a  capitation  tax  to  bo  ibe  only  direct  taxes  con- 
templttted  by  the  Constitution.  But  counsel 
flaid:  *'The  present  is  a  tax  an  land,  if  ever 
one  was.  No  doubt  it  is  to  be  paid  by  the 
owner  of  the  land,  if  he  can  be  made  to  pay 
it;  but  that  is  true  of  any  tax  tbat  ever  was  or 
«ver  can  be  imposed  on  property.  And  as  if 
to  prove  how  directly  the  property,  and  not 
the  property  owner,  is  aimed  at,  the  duty  is 
made  a  specific  lien  and  cbarge  upon  the  land 
'in  respect  thereof  it  is  asse^8ed.  More  than 
this:  as  if  to  show  how  identical,  in  the 
opinion  of  Congress,  this  duty  was  with  tbe 
4ivowedly  direct  tax  upon  lands  which  it  had 
levied  but  a  year  or  two  before,  it  enacts  that 
this  auecesnion  tax  alone,  out  of  a  pfreat  revenue 
system,  should  be  collected  by  the  same  offi- 
cers, in  the  same  manner,  and  by  the  same 
processes  as  direct  taxes  upon  lands  under  the 
authority  of  the  United  States." 

This  interpretation  of  the  Consitutioo  was 
rejected  l»y  every  member  of  this  court.  Mr, 
Justice  Clifford,  delivering  the  unanimous 
judgment  of  the  court,  said:  "Support  to  the 
nrst  objection  is  attempted  to  be  drawn  from 
that  clause  of  the  Constitution  which  provides 
that  direct  taxes  shall  be  apportioned  amone 
the  several  states  which  may  be  included 
witbin  the  Union,  according  to  their  respective 
numbers;  and  also  from  the  clause  whicb  pro- 
vides that  DO  capitation  or  direct  tax  shall  be 
laid  unless  in  proportion  to  the  census  or 
amended  enumeration;  but  it  is  clear  that  the 
tax  or  duty  levied  by  the  Act  under  consider- 
ation is  not  a  direct  tax  within  the  meaning  of 
cither  of  those  provisions.  Instead  of  that  it 
is  plainljr  an  excise  tax  or  dutv,  authorized  by 
aection  eight  of  article  one,  which  vests  power 
in  Congress  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises  to  pay  the  debts  and  pro- 
vide for  the  common  defence  and  general  wel- 
fare. Such  a  tax  or  duty  is  neither  a  tax  on 
land  or  a  capitation  exactioo,  as  subsequently 
appears  from  the  language  of  the  section  im- 
posing the  tax  or  duiy,  as  well  as  from  the 
preceding  sectioD,whicn  provides  that  the  term 
<$56]successionshall  denote  the  devolution  *of 
real  estate;  and  the  section  which  imposes  the 
tax  or  duty  also  contains  a  corresponding 
clause,  which  provides  that  the  term  successor 
flball  denote  the  person  so  entitled,  and  that 
the  term  predect  ss  }T  shall  denote  the  grantor, 
testator,  anccsor.  or  other  person  from  whom 
the  interest  of  the  successor  has  been  or  shall 
be  derived."  A^ain:  "Whether direct  taxes, 
In  the  sense  of  .he  Constitution,  comprehend 
any  other  tax  than  a  capitation  tax  and  a  tax 
on  land,  is  a  question  not  absolutely  decided, 
nor  is  it  nece-sury  to  determine  it  in  the  present 
case,  as  it  is  expressly  decided  that  the  term 
does  not  include  the  tax  on  income  which  can- 
not be  diuii.guished  in  principle  from  a  sue 
cession  tax  such  as  the  one  involved  in  the 
present  controversy.  P'lHfc  Im  Co.  v.  Sotile, 
74  U.  8  7  Wall.  44G  [19:  901;  V*mie  Bank  v. 
FeffW,  75  U.  S.  8  VVnll.  546  [19:  487J;  Cl^irk 
T.  i^iecel,  14  Int.  Rev.  Uec.  6.    Neither  duties 
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nor  excises  were  reprarded  as  direct  taxes  by 
the  authors  of  The  Federalist.  No.  36,  p.  161; 
Hamilton's  Works.  847;  License  Tax  Cases,  72 
U.  8.  5  Wall.  462  [18:  497]."  "Exactions  for 
the  support  of  the  government  mny  assume 
the  form  of  duties,  imposts.  orexci>es.  or  they 
may  also  assume  the  form  of  license  fees  for 
permission  to  carry  on  particular  occupations 
or  to  enjoy  special  francliises,  or  they  may  be 
specific  in  form,  as  when  levied  upon  corpon- 
tions  in  reference  to  the  amount  of  capital 
stock  or  to  the  business  done  or  prjfits  earned 
by  the  individual  or  corporation.  Cooley, 
Const.  Lim.  495:  Provident  Jnft'itufioa  far 
Saving  v.  MassacJiusetts,  73  U.  S.  6  Wall.  C26 
[18:911];  Portland  Bank  y,  ApViorp,  12  Masc 
252.  Sulficient  appears  in  the  prior  sugges- 
tions to  define  the  language  employed  aud  to 
point  out  what  is  the  true  intent  and  meaning 
of  the  provision,  and  to  make  it  plain  tbat  the 
exaction  is  not  a  tax  upon  the  land,  and  that  it 
was  rightfully  levied,  if  tbe  findings  of  tbe 
court  show  that  the  plaintiff  became  entitled, 
in  tbe  language  of  the  section,  or  acquired  tbe 
state  or  t^e  right  to  the  income  thereof  by 
devolution  of  the  title  to  the  same,  as  assumed 
by  the  United  States." 

The  meaning  of  the  words  '*  direct  taxes" 
was  again  the  subject  of  consideration  by  this 
court  in  Springer  v.  United  State*.  103  U.  8. 
586,  699,  600,  602  [26:  25a,  258. 2^9].  A  refer- 
ence to  the  printed. arguments  in  that  case  will 
show  that  this  question  was  most  *iiior-[0^7 
oughl^  examined,  everv  member  of  the  ronrt 
participating  in  the  decision.  The  quesiioL  p*^- 
sen  ted  was  as  to  the  constitutionality  of  t*ie 
Act  of  June  80th.  1864,  18  Stat,  at  L.  818. 
chap.  172,  as  amended  by  tbe  Act  of  1865.  13 
Stat,  at  L.  469,  chap.  178,  so  far  as  it  levied  a 
duty  upon  gains,  profits,  and  income  derivM 
from  every  kind  of  property,  and  f;'om  eye'*y 
trade,  profession,  or  employment  The  con- 
tention of  Mr.  Springer  was.  that  such  a  tax  wsa 
a  direct  tax  that  cotild  not  be  levied  except  by 
apportioning  the  same  among  tbe  stales,  on  thr 
basis  of  numbers.  In  support  of  his  position 
he  cit|sd  numerous  autboHiies,  among  them, 
ail  or  most  of  the  leading:  works  on  political 
economy  and  taxation.  Mr.  Justice  Dwayne, 
again  delivering  the  unanimous  Judgment  off 
this  court,  referred  to  the  proceedings  and  de- 
bates in  the  convention  of  1787,  to  The  Feder- 
alist, to  all  the  sets  of  Congress  imposing  tax- 
ation, and  to  tbe  previous  cases  of  Hylton  v. 
United  States,  Pacific  Ins,  Co,  v.  Soule,  Veasi^ 
Bank  v.  Fenrko,  and  Seholey  v.  Be^s,  Among 
other  things  he  said:  *'  It  does  not  sppear  that 
any  tax  like  the  one  here  in  question  wa^  ever 
regarded  or  treated  by  Congress  ss  a  direct 
tax.  This  uniform  practical  construction  of 
the  Constitution  touching  so  important  s  points 
through  so  long  a  period,  by  tbe  legislstiva 
and  executive  departments  of  the  government, 
though  not  conclusive,  is  a  considfration  of 
great  weight."  Alluding  to  tbe  observations 
by  one  of  the  judges  in  Uie  Hylton  cav  as  to 
the  evils  of  an  apportioned  tax  on  specific  per- 
sonal property,  he  said:  **It  was  well  held  tbat 
where  such  evils  would  attend  tbe  apportion- 
ment  of  a  tax,  the  Constitution  could  not  have 
intended  tbat  sn  apportionroeot  should  bs 
made.  This  view  applies  with  even  greater 
force  to  the  tax  in  question  in    this   case. 
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^asy,  certain,  and  efficacious.    All  taxes  on 
expenses  or  consumption  are  indirect  taxes.** 

Mr.  Justice  Iredell:  *'l.  All  direct  taxes 
must  be  apportioned.  2.  All  duties,  imposts, 
and  excises  must  be  uniform.  If  the  carriage 
tux  be  a  direct  tax,  within  the  meaning  of  the 
Constitution,  it  must  be  apportioned.  If  it  be 
«  duty,  impost,  or  excise,  within  the  meaning 
of  the  Cous>iltutiou,  ii  must  be  uniform.  If  it 
can  be  considered  aa.  a  tax,  neither  direct 
within  the  meaning  of  the  Constitution,  nor 
comprehended  within  the  term  duty,  impost  or 
excise,  there  is  no  provision  in  the  Constitution, 
one  way  or  another,  and  then  it  must  be  left 
to  such  an  operation  of  the  power,,  as  if  the  au- 
thority to  lay  taxes  had  been  given  generally 
in  all  instances,  without  saying  whether  they 
«hould  be  apportioned  or  uniform;  and  in  that 
«ase  I  should  presume  the  tax  ought  to  be  uni- 
form, because  the  present  Constitution  was 
particularly  intended  to  affect  individuals,  and 
not  states,  except  in  particular  cases  specified; 
and  this  is  the  leading  distinction  between  the 
iirlicles  of  Confederation  and  the  present  Con- 
stitution. As  all  direct  taxes  must  be  appor- 
Honed,  it  is  evident  that  the  Constitution  con- 
templated none  as  direct  but  such  as  could  be 
4ipportioned.  If  this  cannot  be  apportioned,  it 
is,  therefore,  not  a  direct  tax  in  the  sense  of 
the  Constitution.  That  this  tax  cannot  be  ap- 
portioned Is  evident."  '*Such  an  arbitrary  meth- 
<>d  of  taxing  different  states  differently  is  a  su^ 
<^7]gestion  ^altoeether  new,  and  would  lead, 
if  practiced,  to  such  dangerous  consequences, 
that  it  will  reouire  very  powerful  arguments 
to  show  that  the  method  of  taxing  would  be 
In  any  manner  compatible  with  the  Constitu-. 
tion,  with  which  at  present  I  deem  it  utterly 
Irreconcilable,  it  being  altogether  destructive 
of  the  motion  of  a  common  interest,  upon 
which  the  very  principles  of  the  Constitution 
are  founded,  so  far  as  the  condition  of  the 
United  States  will  admit."  *'Some  difficulties 
may  occur  which  we  do  not  at  present  foresee. 
Perhaps  a  direct  tax  in  the  sense  of  the  Con- 
•stitution  can  mean  nothing  but  a  tax  on  some- 
thincinseparably  annexed  to  the  soil ;  something 
•capable  of  apportionment  under  all  such  cir- 
cumstances." "It  is  sufficient,  on  the  present 
occasion,  for  the  court  to  be  satisfied  that  this 
is  not  a  direct  tax  contemplated  by  the  Consti- 
tution, In  order  to  affirm  the  present  judgment; 
since,  if  it  cannot  be  apportioned,  it  must  neces- 
sarily be  uniform.  I  am  clearly  of  opinion 
this  Is  not  a  direct  tax  in  the  sense  of  the  Con- 
stitution, and,  therefore,  that  the  Judgment 
ouffht  to  be  affirmed." 

Mr.  Justice  Wilson:  "As  there  were  only 
four  Judges,  including  myself,  who  attended 
the  argument  of  this  cause,  I  should  have 
thought  it  proper  to  join  in  the  decision, 
though  I  had  before  expressed  a  judicial  opin- 
ion on  the  subject,  in  the  circuit  court  of  Vir- 
ginia, did  not  the  unanimity  of  the  other  three 
judges  relieve  me  from  the  necessity.  I  shall 
now,  however,  only  add,  that  my  sentiments. 
In  favor  of  the  constitutionality  of  the  tax  in 
question,  have  not  been  changed." 

The  scope  of  the  decision  in  the  Hylton  case 
will  app^  from  what  this  court  has  said  in 
later  cases  to  which  I  will  hereafter  refer. 

It  is  appropriate  to  observe,  in  this  connec- 
tion, that  the  importance  of  the  Hylton  case 
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was  not  overlooked  by  the  statesmen  of  that 
day.  It  WHS  argued  by  eminent  lawyers,  and 
we  may  well  assume  that  nothing  was  left  un- 
said that  was  necessary  to  a  fuU  understand- 
ing of  the  question  involved.  Edmund  Pen- 
dleton, of  Virginia,  concurring  with  Madison 
that  a  tax  on  carriages  was  a  direct  tax,  with- 
in the  meaning  of  the  Constitution,  prepared  a 
paper  on  the  subject,  and  *enclosed  it  tor648 
Mr.  Giles,  then  a  Senator  from  Virginia.  Under 
date  of  February  7lh,  1796,  Madison  wrote  to 
Pendleton:  "I  read  with  real  pleasure  the 
paper  you  put  into  the  hands  of  Jlr.  Giles, 
which  is  unquestionably  a  most  simple  and 
lucid  view  of  the  subject,  and  well  deserving 
the  attention  of  the  court  which  is  to  deter- 
mine on  it.  The  paper  will  be  printed  in^he 
newspapers,  t^i  time  for  Viejudgestohave  the  bene- 
fit  of  it.  I  did  not  find  that  it  needed  any  of 
those  corrections  which  you  so  liberally  com- 
mitted to  my  hand.  It  has  been  thought  un- 
necessary to  prefix  your  name;  but  Mr.  Giles 
will  let  ai»  intimation  appear,  along  with  the 
remarks,  that  they  proceed  from  a  quarter  that 
claims  attention  to  them,  .  ,  There  never 
was  a  question  on  which  my  mind  was  more 
satisfied,  and  yet  I  have  very  little  expectation 
that  it  will  be  viewed  by  the  court  in  the  same 
light  it  is  by  me."  2  ^ladison'8  Writings,  77. 
And  on  March  6th,  1796,  two  days  before  the 
Hylton  case  was  decided,  Madison  wrote  to 
Jefferson:  "The  court  has  not  given  judg- 
ment yet  on  the  carriage  tax.  It  is  said  the 
judges  will  be  unanimous  for  its  constitution- 
ality." 2  Madison's  Writinn,  87.  Mr.  Justice 
Iredell,  in  his  Diary,  said:  "At  this  term 
Oliver  Ellsworth  took  his  seat  as  Chief  Jus- 
tice. The  first  case  that  came  up  was  that  of 
Eylton  V.  United  Statee,  8  U.  8.  8  Dall.  171 
[1:  5561.  This  was  a  very  important  cause,  aa 
it  involved  a  question  of  constitutional  law. 
The  point  was  the  constitutionality  of  the  law 
of  Congress  of  1794,  laying  duties  upon  car- 
riages. If  a  direct  tax,  it  could  only  be  laid  in 
proportion  to  the  census,  which  has  not  as  yet 
been  taken.  The  counsel  of  Hylton,  Campbell 
and  Ingersoll,  contended  that  the  tax  was  a 
direct  tax,  and  were  opposed  by  Lee  and  Ham- 
ilton. The  court  unanimously  agreed  that  the 
tax  was  constitutional,  and  delivered  their 
opinions  'seriatim.'"  Again:  "The  day  be- 
fore yesterday  Mr.  Hamilton  spoke  in  our 
court,  attended  by  the  most  crowded  audience 

1  ever  saw  there,  both  houses  of  Congress  be- 
ing almost  deserted  on  the  occasion.  Though 
he  was  in  very  ill  health,  he  spoke  with  as- 
tonishing ability  and  in  a  most  pleasing  man- 
ner, and  was  listened  to  with  the  prof  oundcst  at- 
tention. His  speech  lasted  about  three  hours. 
It  was  on  the  question  whether  *the  [649 
carriage  tax,  as  laid,  was  a  constitutional  one." 

2  McRee's  Life  of  Iredell,  459.  461. 
Turning  now  to  the  acts  of  Congress  passed 

after  the  decision  in  the  Hylton  case,  we  find 
that  by  the  ads  of  July  14th,  1798, 1  Stat,  at  L. 
597,  chap.  75;  August  2d,  1813, 8  Stat.  atL.  58, 
chap.  87;  January  9th,  1815,  8  Stat,  at  L. 
161,  chap.  21,  and  March  5th,  1816,  8  Stat,  at 
L.  2!)5,  chap.  24,  direct  taxes  were  assessed 
upon  lands,  improvements,  dwelling  hou^*  and 
sUives,  and  apportioned  among  the  several 
states.  And  by  the  Act  of  August  5th,  1861, 
12  Stat,  at  L.  294,  297,  chap.  45,  entitled  "An 
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of  uniformity,  and  without  regard  to  the  pop- 
uUtion  of  the  respective  states; 

That  in  1861  and  subsequent  years  Ck>ngress 
Imposed,  without  apportionment  among  the 
states  on  the  basis  of  numbers,  but  by  the  rule 
of  uniformity,  duties  on  income  derived  from 
every  kind  of  property ^  real  and  pertonal,  in- 
cluding income  derived  from  rents,  and  from 
trades,  professions,  and  employments,  etc.; 
and,  lastly, 

That  upon  every  occasion  when  it  has  con- 
sidered the  question  whether  a  duty  on  incomes 
was  a  direct  tax  within  the  meaning  of  the  Con- 
661  ]>litulion,lhi9  conxiht^.toiihout  a  *dissent- 
ing  voice,  determined  it  in  the  negative,  always 
proceeding  on  the  ground  that  capitation  taxes 
and  taxes  on  land  were  the  only  direct  taxes 
contemplated  by  the  framers  of  the  Consti- 
tution. 

The  view  I  have  given  of  Hylton  v.  UnUed 
Stata  is  sustained  by  Mr.  Justice  Storv*s  state- 
ment of  the  grounds  upon  which  the  court 
proceeded  in  that  case.  He  says:  **The 
grounds  of  this  decision,  as  stated  in  the  vari 
ous  opinions  of  the  judges,  were,  first,  the 
doubt  whether  anv  taxes  were  direct  in  the 
sense  of  the  Constitution,  but  capitation  and 
land  taxes,  as  has  been  already  suggested;  sec- 
ondly, that  in  cases  of  doubt  the  rule  of  appor- 
tionment ought  not  to  be  favored,  because  it 
was  matter  of  compromise,  and  in  itself  radi- 
cally indefensible  and  wrong;  thirdiv,  the 
monstrous  inequality  and  injustice  of  the  car- 
riage tax,  if  laid  by  the  rule  of  apportionment, 
which  would  show  that  no  tax  of  this  sort 
could  have  been  contemplated  by  the  conven- 
tion, as  within  the  rule  of  apportionment; 
fourthly,  that  the  terms  of  the  Constitution 
were  satisfied  by  confining  the  clause  respect- 
ing direct  taxes  to  capitation  and  land  taxes; 
fifthly,  that  accurately  speaking,  all  taxes  on 
expenses  or  consumption  are  indirect  taxes, 
and  a  tax  on  carriages  is  of  this  kind;  and, 
sixthly  (what  is  probably  of  most  cogency  and 
force,  and  of  itself  decisive)  that  no  tax  could 
be  a  direct  one,  in  the  sense  of  the  Constitution, 
which  was  not  capable  of  apportionment  ac- 
cording to  the  rule  laid  down  in  the  Constitu- 
tion."   1  Story,  Const  705,  §  956. 

If  the  above  summary  as  to  the  practice  of 
the  government,  and  the  course  of  decision  in 
this  court,  fairly  states  what  was  the  situation, 
legislative  and  judicial,  at  the  time  the  suits 
now  before  us  were  instituted,  it  ought  not  to 
be  deemed  necessary,  in  determining  a  ques 
tion  which  this  court  has  said  was  '^exclusively 
in  American  jurisprudence,"  to  ascertain  what 
were  the  views  and  speculations  of  European 
writers  and  theorists  in  respect  of  the  nature 
of  taxation  and  the  principles  by  which  taxa- 
tion should  be  controlled,  nor  as  to  what,  on 
merely  economic  or  scientific  grounds,  and  un- 
der thesystems  of  governmentprevailing  inEu- 
662Jrope,8hould  be  deemed  direct  ^taxes, and 
what  indirect  taxes.  Nor  ought  this  court  to 
be  embarrassed  by  the  circumstance  that  states- 
men of  the  early  period  of  our  history  differed 
■s  to  the  principles  or  methods  of  national 
taxation,  or  as  to  what  should  be  deemed  direct 
taxes  to  be  apportioned  among  the  states  and 
what  indirect  taxes,  duties,  imposts,  and  ex- 
cises, that  must  be  laid  by  some  rule  of  uni- 
formity applicable  to  the  whole  country  with- 
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out  reference  to  the  relative  populaiioa  of 
particular  ststes.  Undoubtedly,  as  already 
observed.  Madison  was  of  opinion  that  a  tax 
on  carriai^es  was  a  direct  tax  within  the  lueao- 
ing  of  the  Constitution,  and  should  be  appor- 
tioned among  the  states  on  the  ba«ls  of  dqib- 
bers.  But  this  court,  in  the  Hylton  case,. 
rejected  his  view  of  the  Constitution,  sustained} 
that  of  Hamilton,  and,  subsequently,  Madison, 
as  President,  approved  acts  of  Congress  impoe^ 
ing  taxes  upon  personal  property  without  ap^ 
portioning  the  same  among  the  states.  The 
taxes  which,  in  the  opinion  of  Hamilton,  ou^t 
to  be  apportioned  among  the  states  were  not. 
left  by  him  in  doubt;  for  in  a  draft  of  the  Coo- 
stitution  prepared  by  him  in  1787.  it  was  pro- 
vided that  **taxes  on  lands,  houses,  and  other 
real  estate,  and  capitation  taxes,  shall  t>e  pro- 
portioned in  each  state  by  the  whole  number 
of  free  persons,  except  Indians  not  taxed,  and 
by  three  fifths  of  all  other  persona."  2  Ham- 
ilton's Works.  406;  art.  VIL.  §  4.  The  prac- 
tice of  a  century,  in  harmony  with  the  decisions 
of  this  court,  under  which  uncounted  miilioo* 
have  been  collected  by  taxation,  ought  to  be 
sufficient  to  close  the  door  against  further  in- 
quiry, based  upon  the  speculations  of  theorists, 
and  the  varying  opinions  of  statesmen  who 
participated  in  the  discussions,  sometimes  very 
bitter,  relating  to  the  form  of  government  to 
be  established  in  place  of  the  Articles  of  Con- 
federation under  which,  it  has  l)een  well  said. 
Congress  could  declare  everything  and  d«> 
nothing. 

But  this  view  has  not  been  aceepted  in  the- 
present  cases,  and  the  questions  involved  in 
them  have  been  examined  just  as  if  they  had 
not  been  settled  bv  the  long  practice  of  the- 
govemment,  as  well  as  by  Judicial  decisiona 
covering  the  entire  period  smce  1796  and  giv 
ing  sanction  to  that  practice.  It  seems  to  me 
that  the  court  has  not  given  to  the  maxim  nf 
stare deciei»Hh%  full  effect  to  which  it  isfBG^ 
entitled.  While  obedience  to  that  maxim  ia  not 
expressly  enjoined  by  the  Constitution^  the 
principle  that  decisions,  resting  upon  a  partic- 
ular interpretation  of  that  instrument,  aboul<l 
not  be  lightly  disregarded  where  such  inter- 
pretation has  been  long  accepted  and  acted 
upon  by  other  branches  of  the  government  and 
by  the  public,  underlies  our  American  Juris 
prudence.  There  are  many  conatitutionA 
questions  which  were  earnestly  debated  by 
statesman  and  lawyers  in  the  early  days  of  the- 
Republic.  But  having  been  determined  by 
the  judgments  of  this  court,  they  have  cen«ed 
to  be  the  subjects  of  discussion.  While,  ia  » 
large  sense,  constitutional  questions  may  not 
be  considered  as  finally  setUed.  unless  settled 
rightly  it  is  certain  that  a  departure  by  thia 
court  from  a  settled  course  of  decisions  on 
grave  constitutional  questions,  under  whlca 
vast  transactions  have  occurred,  and  under 
which  the  government  haa  been  administered 
during  great  crises,  will  shake  pobUo  eonft- 
dence  in  the  sUbility  of  the  law. 

Since  the  Hylton  case  was  decided  this  eonn- 
try  has  gone  through  two  great  wan  nadsr 
legislntion  based  on  the  principles  of  consUtn- 
tional  law  previously  announced  by  this  court. 
The  recent  civil  war.  involving  the  very  exist- 
ence of  the  nation,  was  brought  to  asuoccstfol 
end,  and  the  authority  of  the  Union  restoiel 


18M. 


Pollock  t.  Fahusus'  Load  &  TncaT  Co. 


ees-OM 


In  part,  bj  the  um  of  vut  amounts  of  ihodcj 
raised  under  Btatules  Impoaing  dullo  od  Id 
Gomea  derived  trom  every  kind  of  property, 
renl  nad  personal,  nol  b;  tbe  unequal  ruli 
BliporlinnmeDt  amoDg  (he  states  on  itae  h 
of  Dumlters,  but  bv  the  rule  of  uniform 
operalJDg  upon  iarlivlduals  and  corporal: 
In  all  Iho  Htatea.  And  we  are  now  asked  to 
declare— and  the  Judgment  this  day  rendered 
In  effect  declaree — that  the  eoorinouB  i 
thus  taken  from  tbe  people,  and  so  used. 
taken  In  vfolatioo  of  the  supreme  law  of  Ibe 
land.  Tbe  supremacy  of  the  nation  was  re- 
eslablished  agulnst  armed  rebellion  seeking  to 
deslroy  its  lite,  but.  it  seems,  that  that  consum- 
mation, BO  devoutly  wished,  and  to  cQi'ct 
which  so  many  valuable  lives  were  sacrificed, 
was  HttCDded  with  a  disregard  of  (be  Constltu- 
linn  hj  which  tbe  Union  was  ordained. 
004]  'The  policy  of  (be  government  In  the 
matter  of  taiallon  forils  support,  as  wellaslhe 
decisions  of  ibis  court,  have  been  In  harmony 
with  the  views  eiprcssed  by  Oliver  Ellswortli, 
before  he  became  the  Chief  Justice  of  this 
court.  In  the  Connecticut  Convention  at 
1768,  when  considering  thai  clause  of  tbe 
proposed  constitution  giving  Congress  power 
to  biy  and  collect  taxes,  duties,  imposts,  and 
excises.  In  order  to  pay  Ihe  debis  and  provide 
for  the  common  defense  and  general  welTare 
of  tbe  United  Stales,  that  far  seeing  etateijoinn 
—second  to  none  of  the  Revolutionary  period, 
and  whom  John  Adams  declared  to  be  the 
firmest  pillar  of  Waahlnglon'a  administration 
in  the  Senate— said:  "Tlie  first  objection  la. 
that  this  clause  extends  lo  all  the  objects  of 
taxation."  "Tbe  state  debt,  which  now  lies 
heavy  upon  us,  arose  from  the  want  of  powers 
In  tbe  Federal  system.  Qive  the  necessary 
powers  to  the  National  Oovernnient,  and  the 
atate  will  not  be  again  necessitated  to  involve 
ttselF  In  debt  for  its  defense  in  war.  It  will 
He  upon  tbe  National  Oovernmcnt  to  defend 
■11  tlic  slates,  to  defend  all  Its  membura  from 
hostile  ai  lacks.  The  United  States  will  bear 
the  wbolc  burden  of  war.  It  is  necessary 
that  the  power  of  the  general  legislature 
should  extend  to  all  the  objects  of  taxation; 
that  government  should  be  able  to  command 
a!l  the  resources  of  the  country;  because  no 
■nan  can  tell  what  our  exigencies  may  be. 
Wars  have  now  become  rnilier  wars  of  the 
purse  than  of  the  sword.  Government  must, 
therefore,  he  able  to  comiuand  the  whole 
power  of  Ibe  purse;  otherwise,  a  hostile  na- 
tion mny  look  into  our  Constitution,  see  what 
resources  are  in  the  power  of  jtoveroinent,  and 
calculate  logo  a  little  beyond  us;  thus  they 
may  oblain  a  decided  superiority  oVer  us,  and 
■  reduce  us  to  the  utmost  distress.  A  govern 
roenl  which  can  command  but  half  its  re- 
sources Is  like  a  man  with  but  one  arm  to  de- 
fend himself."  Flanders'  Chief  Jusllcea,  ISO, 
2d  Series. 

Let  ua  examine  the  grounds  upon  which 
the  decision  of  the  mnjurity  rests,  and  look  at 
some  of  Ibe  consiqucnces  that  may  result 
from  the  principles  now  aunounccd.  I  have 
a  deep,  abiding  conviction,  which  my  sense  of 
dniv  compels  me  to  express,  that  It  Is  nol 
GG5]posslble  for  this  court  to  have  'rendered 
any  juilgmcnt  more  to  be  regretted  than  the 
one  Just  ri'udered. 
1&8  V.  S. 


Assuming  it  to  be  tbe  settleil  construction 
of  the  Constitution  that  tbe  general  govern- 
ment cannot  tax  landt,  to  nominx,  except  bv 
ajiportlnning  the  tax  among  the  alales  accord- 
ing to  their  respective  numbers,  does  it  fol- 
low lliat  a  tax  on  incoraet  derived  from  renli 
is  a  direct  tax  on  tilt  real  t»laU  from  which 

In  my  Judgment  a  tax  on  ineomt  derived 
from  real  property  ought  not  lo  he,  and  until 
nriw  has  never  been,  regarded  by  any  court  as 
a  direct  tax  on  such  property  within  tbe  mean- 
ing of  tbe  Constitution,  As  the  great  mass  of 
lauds  tn  most  of  the  states  do  not  bring  any 
rents,  and  as  Incomes  from  rents  vary  in  tbe 
different  Stales,  such  a  tax  cannot  possibly  be 
apportioned  among  the  states  on  the  Sasls 
merely  of  numbers  with  any  approach  lo 
equality  of  right  among  taxpayers,  any  more 
Ihiin  a  tax  on  carriages  or  oilier  personal  prop- 
erty eould  be  so  apportioned.  And,  in  view 
of  former  adjudications,  beginning  with  the 
HyUon  case  and  ending  with  the  Sprlpger 
case,  a  decision  now  that  a  tax  on  incomu 
from  real  property  can  be  laid  and  collected 
only  by  apportioning  tbe  asme  among  Ihc 
stales,  on  the  basis  of  numbers,  may,  not  im- 
properly, be  regarded  as  a  juUlclfti  revolution, 
that  may  sow  the  seeds  of  hole  and  distrust 
among  the  people  of  different  sectionl  of  our 

The  principal    authorities  relied  upon  to 

[irove  that  a  tax  on  rents  Is  a  direci  tax  on  tbe 
sods  from  which  such  rents  are  derived,  arc 

the  decisions  of  this  court  holding  that  tbu 
states  cannot,  in  any  form.  direcUy  or  indirect- 
l]/,  burden  Ibe  exercise  by  Congress  of  Ihe  pow- 
ers committed  to  it  by  ibe  Constitution,*  and 
those  which  bold  that  the  Nniioual  Oovern- 
oenl  cannot,  in  any  form,  directly  or  iadiree'ty. 
iurdenlheagencies*or  iostrumeniulilie!^[(mO 
mployed  by  ihe  slates  in  the  exercise  of  their 
powcrs.t  No  one  of  the  coses  of  either  class 
Involved  any  quesllon  as  to  what  were  "di- 
rect taxes"  within  Ihe  meaning  of  Ibe  Consti- 
tution. They  were  casei  in  which  It  was  held 
Ihat  Ihegovern menial  power  in  question  could 
not  be  burdeoed  or  impaired  at  alioTin  any 
mode,  directly  or  indirectly,  by  Ihe  govern- 
ment that  attempted  lo  do  so.  Every  one 
must  concede  Ibat  those  cases  would  have 
been  decided  Jast  as  they  were  decided,  if 
there  werB  no  provision  whatever  in  the  Con- 
stitution relating  lo  direct  taxes  or  to  taxation 
In  any  other  mode.  All  property  in  this  coun- 
try, except  the  property  and  Ihe  agencies  and 
instru  mentalities  of  the  states,  may  be  taxed. 
In  some  form,  by  the  national  goveriimenl  in 
order  to  pay  the  debts  and  provide  tor  the 


_  _     _  _  A  o.  R.  Co.  M  v.  3.  n 

Wall.  KK,  BK  [SI:  BOT,  80i]:  Van  Brooklin  v.  Ander- 
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of  uniformity,  and  witliout  regard  to  the  pop- 
ulation of  tbe  respective  states; 

Tliat  in  1861  and  subsequent  years  Congress 
Imposed,  without  apportimiment  among  the 
states  on  the  basis  of  numbers,  but  by  the  rule 
of  uniformity,  duties  on  income  derived  from 
every  kind  of  property,  real  and  pertonal,  in- 
cluding income  derived  from  rents,  and  from 
trades,  professions,  and  employments,  etc.; 
and,  lastly, 

That  upon  every  occasion  when  it  has  con- 
sidered the  question  whether  a  duty  on  incomes 
was  a  direct  tax  within  the  meaning  of  the  Con- 
GGl'\^iiin\\on,ih\scoiXTihas^withouta*dis8ent- 
ing  voice,  determined  it  in  the  negative,  always 
proceeding  on  the  ground  that  capitation  taxes 
and  taxes  on  land  were  the  only  direct  taxes 
contemplated  by  the  framers  of  the  Consti- 
tution. 

The  view  I  have  given  of  Saltan  v.  United 
BteUes  is  sustained  by  Mr.  Justice  Story's  state- 
ment of  the  grounds  upon  which  the  court 
proceeded  in  that  case.  He  says:  **The 
grounds  of  this  decision,  as  stated  in  the  vari 
ous  opinions  of  the  judges,  were,  first,  the 
doubt  whether  any  taxes  were  direct  in  the 
sense  of  the  Constitution,  but  capitation  and 
land  taxes,  as  has  been  already  suggested;  sec- 
ondly, that  in  cases  of  doubt  the  rule  of  appor- 
tionment ought  not  to  be  favored,  because  it 
was  matter  of  compromise,  and  in  itself  radi- 
cally indefensible  and  wrong;  thirdly,  tbe 
monstrous  inequality  and  injustice  of  the  car- 
riage tax.  if  laid  by  the  rule  of  apportionment, 
which  would  show  that  no  tax  of  this  sort 
could  have  been  contemplated  by  the  conven- 
tion, as  within  the  rule  of  apportionment; 
fourthly,  that  the  terms  of  the  Constitution 
were  satisfied  by  confining  the  clause  respect- 
ing direct  taxes  to  capitation  and  land  taxes; 
fifthly,  that  accurately  speaking,  all  taxes  on 
expenses  or  consumption  are  indirect  taxes, 
and  a  tax  on  carriages  is  of  this  kind;  and, 
sixthly  (what  is  probably  of  most  cogency  and 
force,  and  of  itself  decisive)  that  no  tax  could 
be  a  direct  one,  in  the  sense  of  the  Constitution, 
which  was  not  capable  of  apportionment  ac- 
cording to  the  rule  laid  down  in  the  Constitu- 
tion."   1  Story,  Const  705.  §  956. 

If  the  above  summary  as  to  the  practice  of 
tbe  government,  and  the  course  of  decision  in 
this  court,  fairly  states  what  was  the  situation, 
legislative  and  judicial,  at  the  time  the  suits 
now  before  us  were  instituted,  it  ought  not  to 
be  deemed  necessary,  in  determining  a  ques- 
tion which  this  court  has  said  was  ^'exclusively 
In  American  jurisprudence,"  to  ascertain  what 
were  the  views  and  speculations  of  European 
writers  and  theorists  in  respect  of  the  nature 
of  taxation  and  the  principles  by  which  taxa- 
tion should  be  controlle<l,  nor  aa  to  what,  on 
merely  economic  or  scientific  grounds,  and  un- 
der thesystems  of  government  prevailing  inEu- 
662Jrope,8hould  be  deemed  direct  *taxes, and 
what  indirect  taxes.  Nor  ought  this  court  to 
be  embarrassed  by  the  circumstance  that  states- 
men of  the  early  period  of  our  history  differed 
as  to  the  principles  or  methods  of  national 
taxation,  or  as  to  what  should  be  deemed  direct 
taxes  to  be  apportioned  among  the  states  and 
what  indirect  taxes,  duties,  imposts,  and  ex- 
cises, that  must  be  laid  by  some  rule  of  uni- 
formity applicable  to  the  whole  country  with- 
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out  reference  to  the  relative  populatfoa  d 
particular  states.  Undoubtedly,  as  alreadj 
observed,  Madison  was  of  opinion  that  a  tax 
on  carriai^es  was  a  direct  tax  within  the  mean- 
ing of  the  Constitution,  and  should  be  appor- 
tioned among  the  states  on  the  Im^is  of  nana* 
bers.  But  this  court,  in  the  Hyltoo  cajse^ 
rejected  his  view  of  the  Constitution,  suatained 
that  of  Hamilton,  and,  subsequently.  Bfadison. 
as  President,  approved  acts  of  Congress  irapo*- 
ing  taxes  upon  personal  property  without  ap- 
portioning  the  same  among  the  states.  The 
taxes  which,  in  the  opinion  of  Hamilton,  ou^t 
to  be  apportioned  among  the  states  were  not. 
left  by  him  in  doubt;  for  in  a  draft  of  the  Con- 
stitution prepared  by  him  in  1787.  it  was  pro- 
vided that  **taxes  on  lands,  houses,  and  other 
real  estate,  and  capitation  taxes,  shall  be  pro- 
portioned in  each  state  by  the  whole  number 
of  free  persons,  except  Indians  not  taxed.  an<^ 
by  three  fifths  of  all  other  persona."  2  Ham- 
ilton's Works,  406;  art.  VII..  §  4.  The  pr^s- 
tice  of  a  century,  in  harmony  with  the  decision* 
of  this  court,  under  which  uncounted  miiliona> 
have  been  collected  by  taxation,  ought  to  be 
sufficient  to  close  the  door  against  further  in- 
quiry, based  upon  the  speculations  of  theorista,. 
and  the  varying  opinions  of  statesmen  who 
participated  in  the  discussions,  sometimes  very 
bitter,  relating  to  the  form  of  government  Xo 
be  established  in  place  of  the  Articles  of  Con- 
federation under  which,  it  has  been  well  said^ 
Congress  could  declare  everything  and  do* 
nothing. 

But  this  view  has  not  been  accepted  In  the 
present  cases,  and  the  questions  involved  in 
them  have  been  examincxi  just  as  if  they  bad 
not  been  settled  by  the  long  practice  of  tlie 
government,  as  well  as  by  judicial  decision* 
covering  the  entire  period  since  1796  and  giv 
ing  sanction  to  that  practice.  It  seems  to  me- 
that  the  court  has  not  given  to  the  maxim  of 
stare  decisis  *ihe  full  effect  to  which  it  isfOG^ 
entitled .  While  obedience  to  that  maxim  la  not 
expressly  enjoined  by  the  Constitution,  the 
principle  that  decisions,  resting  upon  a  partic- 
ular interpretation  of  that  Instrument.  shouU 
not  be  lightly  disregarded  where  such  Inter- 
pretation has  been  long  accepted  and  acted 
upon  by  other  branches  of  the  government  am^ 
by  the  public,  underlies  our  American  Juris- 
prudence. There  are  many  constitutionak 
questions  which  were  earnestly  debated  bj 
statesman  and  lawyers  in  the  early  days  of  the 
Republic.  But  having  been  determined  by 
the  judgments  of  this  court,  they  have  ceased 
to  be  the  subjects  of  discussion.  While,  in  » 
large  sense,  constitutional  Questions  msy  not 
be  considered  as  finally  settled,  unless  settled 
rightly,  it  is  certain  that  a  departure  by  thia 
court  from  a  settled  course  ot  decisions  on 
grave  constitutional  questions,  nader  whicn 
vast  transactions  hsve  occurred,  and  under 
which  the  government  has  been  administered 
during  great  crises,  will  shake  pnbUo  oonft- 
denoe  in  the  stability  of  the  law. 

Since  the  Hylton  case  was  decided  thboonn- 
try  has  gone  through  two  great  wars  nnder 
legislation  based  on  the  principles  of  constitu- 
tional law  previously  announoed  by  this  court. 
The  recent  civil  war.  involving  the  very  exist- 
ence of  the  nation,  was  brought  to  a  successful 
end,  and  the  authority  of  tlM  Union  restored* 
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In  put,  bj  the  use  of  vast  Bmoaols  of  money 
raised  under  slatules  Imposing  dutica  on  in 
comes  derived  from  every  kind  of  properly, 
rent  nod  persooal,  not  by  Ibe  tmcqual  rule  of 
npportioDcneDt  amoog  the  stales  on  ihe  biisia 
ol  uuml)ers,  but  by  tbe  t 
operaliDg  npon  InillvtdiiaU  and  corpora  Li  ona 
in  all  the  states.  And  we  are  now  asked  (o 
declare — and  the  Judgment  this  day  rendered 
in  effect  declares — thai  Ibe 
thus  lakeo  from  Ibe  people,  and  so  used,  were 
taken  in  vtolatioD  of  tbe  supreme  law  of  tbe 
land,  Tbe  anpreraacy  of  the  nation  was  i" 
.  cslabtisbcd  aguiost  armed  rebellton  secklog 
destroy  its  lite,  but,  it  seems,  that  tliat  codsut 
mation,  so  devoutly  wislied,  and  (o  clle 
which  BO  many  valuable  lives  were  sacrificed, 
was  attended  with  a  disregard  of  the  Coostilu- 
lion  hy  which  the  Union  was  ordained. 
604]  *Tbe  policy  of  tbe  government  In  the 
mailer  of  taiaiion  for  Its  siipi>ort,  as  wdl 
decisions  of  this  court,  have  been  in  harmony 
with  the  views  expressed  b^  Oliver  Ellsworth, 
before  ho  became  the  Chief  Justice  of  Ibis 
cnurl.  In  the  Connecticut  Convenlior 
B8,   when   considerlnK   that   clause  of 


excises.  In  order  to  pay  the  debis  and  provldi 
for  tbe  common  defense  and  general  welfare 
of  the  United  Stales,  that  far  seeing  stalesnian 
— second  to  noDe  of  tbe  Itevoltitiouary  period, 
and  whom  John  A.dams  declared  to  be  the 
firmest  pillar  of  Washington's  adminlslratinn 
in  (he  Senate — said:  "The  first  objection  is, 
that  this  clause  ei tends  to  all  the  objects  of 
taxation."  "Tbe  state  debt,  which  now  ties 
heavy  upon  us,  arose  from  Ibe  want  of  powers 
in  the  Federal  system.  Give  tbe  necessary 
powers  to  tbe  NalioDal  Governmenl,  aod  tbi 
slate  will  not  be  again  necessitated  to  involve 
itselr  in  debt  for  its  defense  in  war.  It  will 
lie  upon  Ibe  National  Governmeat  to  defend 
■tl  the  slates,  to  drfenil  all  its  members  from 
hostile  slacks.  Tbe  Uni led  Stales  will  bear 
the  whole  burden  of  war.  It  is  necessary 
tbat  tbe  power  of  tbe  general  legislature 
should  extend  to  all  the  objects  of  laxatloo: 
that  government  should  be  able  to  command 
all  the  resources  of  tbe  country;  because  no 
man  can  tell  what  our  exigencies  may  be. 
Wars  bave  now  become  mtber  wars  of  the 
purse  than  of  the  sword.  Oovernment  must, 
therefore,  be  able  to  comiuand  Ihe  whole 
power  of  tbe  purse;  otiieiwise,  a  hostile  na- 
tion may  look  Into  our  Conslitution.  see  what 
resources  are  in  tbe  power  of  guveramenl,  and 
calculate  logo  a  little  beyond  us;  Ibus  Ihey 
may  oblain  a  decided  superiority  oPer  us,  and 
-  reduce  us  to  the  iilmosi  distress.  A  govern- 
meet  which  can  command  but  balf  Its  re- 
sources is  like  a  man  with  but  ooe  arm  to  de- 
fend liimseir."  Flanders'  Chief  Justices,  ISO, 
Sd  Seriea. 

Let  us  examine  tbe  grounds  upon  which 
the  decision  of  the  nmjurtty  rests,  aod  look  at 
some  u(  tbe  consequences  Ibat  may  result 
from  tbe  principles  now  announced.  I  have 
a  deep,  abiding  conviction,  which  my  sense  of 
dii'v  compels  me  to  express,  tbat  It  is  not 
GG5]posslblefor  this  court  to  have 'rendered 
any  Judgment  more  10  be  regretted  than  tbe 
one  jusl  rendered. 
l&S  U.  S. 


Assuming  it  to  be  Ibe  settled  construction 
of  Ibe  Constilullon  thai  tbe  general  govern- 
ment cannot  tax  tand»,  eo  nomiof,  except  by 
apportioning  tbe  tax  amnng  liie  states  accord' 
iug  to  their  respective  numbers,  does  It  fol- 
low tbat  a  tax  on  inooma  derived  from  Tenia 
is  a  direct  tax  on  tha  rtat  esialt  from  which 

In  my  Juilgment  a  lax  on  ineomt  derived 
from  real  property  ought  not  to  he.  and  until 
ncjw  baa  never  been,  regarded  b;  any  court  as 
a  direct  tax  on  such  property  within  ihe  mean- 
ing of  tbe  ConsKtutioo.  As  the  great  mass  of 
lauds  In  most  of  the  stales  do  not  bring  any 
rents,  aod  as  incomes  from  rents  vary  in  ihe 
iliSerent  states,  such  a  lax  cannot  possibly  be 
apportioned  among  tbe  states  on  Ihe  basis 
merely  of  numbers  with  any  approach  to 
equality  of  right  among  taxpayers,  any  more 
than  a  lax  on  carriages  or  other  persoDul  prop- 
erty could  be  so  apportioned.  And,  in  view 
of  former  adjudications,  beginning  with  Ibo 
Bylton  case  and  ending  with  tbe  Spripger 
case,  a  decision  now  that  a  tax  on  income 
from  real  property  can  be  laid  and  collected 
only  by  apportioning  Ibe  same  among  Ibc 
slates,  OD  the  basis  of  numbers,  may,  nut  im- 
properly. b«  regarded  as  a  Judlcihl  revolution, 
thai  may  sow  Ihe  seeds  of  hate  and  dieirust 
among  the  people  of  different  sections  of  our 

The  principal  authorities  relied  upon  to 
rove  that  a  tax  on  rents  Is  a  direct  (ax  on  the 
nds  from  which  such  rents  are  derived,  arc 
the  decisions  of  ibis  court  holding  thai  tbe 
stales  cannot,  in  any  form,  direclly  ut  iadireei- 
Ijl,  burden  iheoxercise  by  Congress  of  the  pow- 
ers committed  to  it  by  the  Cousliiulion,*  and 
those  which  hold  Ibit  the  Nalioual  Govern- 
ment cannot,  in  any  form,  directly  or  indireeili/. 
^u^dentbe■gencles*o^instrumenlalitle!:[(lUtf 
mployed  by  tbe  stales  in  the  exercise  ot  their 
powers,]'  No  one  of  the  cases  of  either  class 
involved  any  question  as  to  what  were  "di- 
rect taxes"  within  the  meaning  ot  the  Consli- 
tution. They  were  cases  in  which  it  was  held 
that  tbegovenimentai  power  in  quesllon  could 
not  be  burdened  or  impaired  at  nU  or  in  any 
mode,  directly  or  indirectly,  by  the  govern- 

■,  that  allempled   to  do  so.     Every   one 

concede  that  those  cases  would  have 
been  decided  J'jst  as  they  were  decideil.  if 
there  were  no  provision  whatever  in  tbe  Coo- 
slltulion  relating  to  direct  taxes  or  to  laxailon 
In  any  other  mode.  All  properly  in  this  coud- 
Iry.  except  the  properly  and  Ibe  agencies  and 
'nstrumenlalilies  of  Ibe  states,  may  be  taxed, 
n  some  form,  by  the  national  guvcrniueat  In 
order  10  pay  the  debts  and  provide  for  ihe 
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common  defense  and  general  welfare  of  the 
United  States;  some,  by  direct  taxation  ap- 
|)ortioDed  among  the  states  on  the  basis  of 
cumbers;  other  kinds,  by  duties,  imposts,  and 
•excises,  under  the  rule  of  uniformity  applic- 
able throughout  the  United  States  to  individ- 
uals and  corporations,  and  without  reference 
to  population  in  any  state.  Decisions,  there- 
fore, which  hold  that  a  state  can  neither  di- 
rectly or  indirectly  obstruct  the  execution  by 
the  general  government  of  the  powers  com- 
mitted to  it,  nor  burden  with  taxation  the 
property  and  agencies  of  the  United  States, 
and  decisions  that  the  United  States  can  neither 
directly  nor  indirectly  burden  nor  tax  the 
property  or  agencies  of  the  state,  nor  interfere 
with  the  governmental  powers  belonging  to 
the  states,  do  not  even  tend  to  establish  the 
proposition  that  a  duty  which,  by  its  indirect 
operation,  may  affect  the  value  or  the  use  of 
particular  property,  is  a  direct  tax  on*  such 
property,  within  the  meaning  of  the  Consti- 
tution. 

In  determining  whether  a  tax  on  income 
from  rents  is  a  direct  lax,  within  the  meaning 
of  the  Constitution,  the  inquiry  is  not  whether 
it  may  in  some  way  indirectly  affect  the  land 
or  the  land  owner,  but  whether  it  is  a  direct  tax 
'667]'?»  the  thing*taxed,  the  land.  The  circum- 
«ianc;i  that  such  a  tax  may  possibly  have  the 
•effect  to  diminish  the  value  of  the  use  of  the 
Jadd  is  neither  decisive  of  the  question  nor 
Important.  While  a  tax  on  t^  land  itself, 
whether  at  a  fixed  rate  applicable  to  all  lands 
without'  regard  to  their  value,  or  by  the  acre 
or  according  to  their  market  value,  might  be 
deemed  a  direct  tax  within  the  meaning  of  the 
Constitution  as  interpreted  in  the  Hylton  case, 
«  duty  on  rents  is  a  duty  on  something  distinct 
«nd  entirely  separate  from,  although  issuing 
•out  of,  the  land. 

At  the  original  hearing  of  this  cause  we 
were  referred  on  this  point  to  the  statement 
by  Coke  to  the  effect  that  "if  a  man  seized  of 
land  in  fee  by  his  deed  granteth  to  another 
the  profits  of  those  lands,  to  have  and.  to  bold 
to  him  and  his  heirs,  and  maketh  livery  Beeun- 
^umfarmameharta,  the  whole  land  itself  doth 
pass.  For  what  is  the  land  but  the  profits 
thereof;  for  thereby  vesture,  herbage,  trees, 
mines,  all  whatsoever  parcel  of  that  land  doth 
pass.    Co.  Lit.  45."    (4ft.) 

Of  course,  a  grant,  without  limitation  aa  to 
time,  to  a  particular  person  and  his  hein,  of 
the  profiU  of  certain  lands,  accompanied  by 
livery  of  seizin^  would  be  construed  as  passing 
the  lands  themselves,  unless  a  different  inter- 
pretation were  required  by  some  statute.  In 
this  connection  Jarman  on  Wills (5th  ed.)  §  798, 
is  cited  in  support  of  the  general  proposition 
that  a  devise  of  the  rents  and  profits  or  of  the 
income  of  lands  passes  the  land  itself  both  at 
law  and  equity.  But  the  editor,  after  using 
this  language,  adds:  "And,  since  the  act  1 
Vict.  chap.  26,  such  a  devise  carries  a  fee  sim- 
ple; but  before  that  act  it  carried  no  more  than 
an  estate  for  life  unless  wards  of  inheritance 
were  added,"  Among  the  authorities  cited  by 
the  editor,  in  reference  to  devises  of  the  in- 
comes of  lands,  are  Humphrty  v.  Humphrey,  1 
Sim.  N.  8.  586,  540,  and  Mannox  v.  Greener, 
L.  R.  14  Eq.  456,  462.  In  the  first  of  those 
cases,  the  conrt  held  that  "an  unlimited  gift 


of  the  income  of  a  fund"  passed  the  capital; 
in  the  other,  that  "a  gift  of  the  income  of  tha 
land,  unrestricted,  is  simply  a  gift  of  the  fea 
simple  of  the  land."  So.  in  Fn  v.  P/tdps,  17 
Wend.  893,  402,  Justice  Bronson,  speakine  for 
the  court,  said:  "An  *unlimited  dispoei  [608 
tion  of  rents  and  profits  or  income  of  an  estaM 
will  sometimes  carry  the  estate  itself.  Kerrg  t. 
Derrick,  Cro.  Jac.  104;  PhUipps  t.  Chamber- 
laine,  4  Yes.  Jr.  51.  In  Newland  ▼.  ShepKari, 
2  p.  Wms.  194,  a  devise  of  the  produce  and 
interest  of  the  estate  to  certain  grandchQdrea 
for  a  limited  period  was  held  to  pasa  the  estate 
itself.  But  the  authority  of  this  case  waa  de> 
nied  by  Lord  Hardwicke  in  Fonnereau  t.  Fam- 
nereau,  8  Atk.  816.  The  rule  cannot  apply 
where,  as  in  this  case,  the  rents  and  profits 
only  given  for  a  limited  period.  Earl  ▼. 
1  Johns.  Ch.  494."  But  who  will  say  thai  a 
devise  of  rent  already  due,  or  proflta  already 
earned,  is  a  devise  of  the  land  itself?  Or  who 
would  say  that  a  devise  of  rents,  profits,  or  i»- 
come  of  land  for  any  period  expressly  limited, 
would  pass  the  fee  or  the  ownership  of  tW 
land  itself?  The  statute  under  examinmtioa 
in  these  causes  expires  by  its  own  terms  at  tte 
end  of  five  years.  It  imposes  an  annual  tax 
on  the  income  of  lands  received  the  preoedtng 
year.  It  does  not  touch  the  lands  themselTcs^ 
nor  interfere  with  their  sale  at  the  pleasure  of 
the  owner.  It  does  not  apply  to  lands  froai 
which  no  rent  is  derived.  It  givea  no  liea 
upon  the  lands  to  secure  the  payment  of  tha 
duty  laid  on  rents  that  may  accrue  to  the  land- 
lord  from  them.  It  does  not  apply  to  reals 
due  and  payable  by  contract,  and  not  collected, 
but  only  to  such  as  are  received  by  the  tax- 
payer. But  whether  a  grant  or  devise,  with  or 
without  limitation  or  restricMon,  as  to  tine, 
of  the  rents  and  profits  or  of  the  income  of 
land  passes  the  land  itself,  is  wholly  louiia- 
terial  in  the  present  causes.  We  are  dealiag 
here  with  questions  relating  to  taxatioii  for 
public  purposes  of  income  from  rents,  and  not 
with  any  Question  as  to  the  passing  of  title,  hr 
deed  or  will,  to  the  real  estate  from  which  mock 
rents  may  arise. 

It  has  been  well  observed,  on  behalf  of  Ike 
government,  that  rents  have  nothing  in 
monwith  land;  that  taking  wrongful 
of  land  is  trespass,  while  the  taking  of 
may,  under  some  circumstances,  be  stealinir; 
that  the  land  goes  to  the  heir  while  the  root 
money  goes  to  the  personal  representative:  one 
has  a  fixed  sUus^  while  the  other  may  be  deter* 
mined  by  law,  but  generally  is  that  of  the  own- 
er; *thatone  is  tax^,  and  can  be  taxed  [6O0 
only,  by  thjB  sovereignty  within  which  It  lies, 
while  the  other  may  be  taxed,  and  can  be  taxed 
only,  by  the  sovereignty  under  whose  domin- 
ion the  owner  is;  that  a  tax  on  land  Is  gener- 
ally a  lien  on  the  land,  while  that  on  personalty 
almost  universally  Is  not;  and  that,  in  their 
nature,  lands  and  rents  arising  from  land  bavn 
not  a  single  attribute  in  common.  A  tax  on 
land  reaches  the  land  itself,  whether  it  is  rented 
or  not.  The  citizen's  residence  may  be  reached 
by  a  land  tax,  although  he  derives  no 
from  it.  But  a  duty  on  rents  will  not  i 
him,  unless  he  rents  his  residence  to  some 
else  and  receives  the  rent.  A  tax  with 
to  the  money  that  a  landlord  receives  for  rent 
is  personal  to  him,  because  It  relates  to  his 

lU  u.  s. 


1894. 


Pollock  y.  Farmsbs'  Loah  Sb  Tbubt  Co. 


6C9-C78 


reyenue  from  a  designated  source,  and  does 
Dot,  Id  aov  sense — unless  it  be  otherwise  pro- 
Tided  by  statute — rest  on  the  land.  The  tax 
in  question  was  laid  without  reference  to  the 
land  of  the  taxpayer;  for  the  amount  of  rent 
is  a  subject  of  contract,  and  is  not  always 
regulated  by  the  intrinsic  value  of  the  source 
from  which  the  rent  arises.  In  its  essence  it 
is  a  tax  with  reference  only  to  income  received. 

But  the  court,  by  its  judgment  just  rendered, 
goes  far  in  advance  not  only  of  its  former  de- 
cisions, but  of  any  decision  heretofore  rendered 
by  an  American  court.  Adhering  to  what  was 
heretofore  adjudged  in  these  cases  in  respect 
of  the  taxation  of  income  arising  from  real  es- 
tate, it  now  adjudges,  upon  the  same  grounds 
on  which  it  proceeds  in  reference  to  real  estate 
and  the  income  derived  therefrom,  that  a  tax 
•*on  personal  property,"  or  on  the  yield  or  in- 
come of  personal  property,  or  on  capital  in 
personalty  held  for  the  purpose  of  income  or 
ordinarily  yielding  income,  and  on  the  income 
therefrom,  or  on  the  income  from  '^invested 
personal  property,  bonds,  stocks,  investments 
of  all  kinds,"  is  a  direct  tax  within  the  mean- 
ing of  the  Constitution,  which  cannot  be  im- 
posed by  Congress  unless  it  be  apportioned 
among  the  states  on  the  basis  of  population. 

I  cannot  assent  to  the  view  that  visible  tan- 
gible personal  property  is  not  subject  to  a  na- 
tional tax  under  the  rule  of  uniformity,  whether 
070]  such  uniformity  means  only  ^territorial 
uniformity,  or  equality  of  right  among  all  tax- 
payers of  the  same  class.  When  direct  taxes 
are  restricted  to  capitation  taxes  and  taxes  on 
land,  taxation,  in  either  form,  is  limited  to 
subjects  always  found  wherever  population  is 
found,  and  which  cannot  be  consumed  or  de- 
stroyed. They  are  subjects  which  can  always 
be  seen  and  inspected  by  the  assessor,  and  have 
immediate  connection  with  the  country  and  its 
soil  throughout  its  entire  limits.  Not  so  with 
personal  property.  In  Veazie  Bank  v.  Fenno. 
75  U.  S.  8  Wall.  538  [19:  482],  above  cited,  it 
was  said,  that  personal  property  had  never 
been  regarded  by  Congress  as  subject  to  ''di- 
rect taxes,"  although  it  was  said  that,  in  the 
opinion  of  some  statesmen  at  the  time  of  the 
adoption  of  the  Constitution,  direct  taxes 
**perhaps**  included  such  as  might  be  levied 
'*by  valuation  and  at^sessment  of  personal  prop- 
erty upon  general  lists,**  or,  as  expressed  by 
Hamilton  in  his  argument  in  the  Hyllon  case, 
"general  assessments,  whether  on  the  whole 
property  of  individuals,  or  on  their  whole  real 
or  personal  estate. "  7  Hamilton's  Works ,  848. 
The  statute  now  before  us  makes  no  provision 
for  the  taxation  of  personal  property  by  valua- 
tion and  assessment  upon  general  listiB. 

In  the  Hylton  case  this  court — proceeding, 
as  I  think,  upon  a  sound  interpretation  of  the 
Constitution,  and  in  accordance  with  historical 
evidence  of  great  cogency — unanimously  held 
that  an  Act  imposing  a  specific  duty  on  car- 
riages for  the  conveyance  of  persons  was  a  valid 
exercise  of  the  power  to  lay  and  collect  duties, 
as  distinguished  from  direct  taxes.  The  ma- 
jority of  the  court  now  sustain  the  position 
taken  by  Madison,  who  insisted  that  such  a 
duty  was  a  direct  tax  within  the  meaning  of  the 
Constitution.  So  much  pains  would  not  have 
been  taken  to  bring  out  his  view  of  direct  taxes, 
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unless  to  indicate  this  court's  approval  of  them, 
notwithstanding  a  contrary  interpretation  of 
the  Constitution  had  been  announced  and  acted 
upon  for  nearly  one  hundred  years.  It  must 
be  assumed,  therefore,  that  the  court,  as  now 
constituted,  would  adjudge  to  be  unconstitu- 
tional not  only  any  Act  like  that  of  1794  laj^ing 
specific  duties  on  carriages  without  apportion- 
iug  the  same  among  the  states,  butactssimilar 
to  those  of  1815,  laying  duties,  according  to 
the  rule  of  uniformity,  upon  ^specific  [671 
personal  property  owned  or  manufactured  in 
this  country. 

In  my  judgment — to  say  nothing  of  the  dis- 
regard of  the  former  aajudications  of  thi» 
court,  and  of  the  settled  practice  of  the  govern- 
ment— this  decision  may  well  excite  the  gravest 
apprehensions.  It  strikes  at  the  very  founda- 
tions of  national  authority,  in  that  it  denies  to 
the  general  government  a  power  which  is,  or 
may,  become  vital  to  the  very  existence  and 
preservation  of  the  Union  in  an  emergency, 
such  as  that  of  war  with  a  great*  commercial 
nation,  during  which  the  collection  of  all  du- 
ties upon  imports  will  cease  or  be  materially 
diminished.  It  tends  to  re-establish  that  con- 
dition of  helplessness  in  which  Congress  found 
itself  during  the  period  of  the  Articles  of  Con- 
federation, when  it  was  without  authority  by 
laws  operating  directly  upon  individuals,  to- 
lay  and  collect,  through  its  own  agents,  taxes 
sufficient  to  pay  the  debts  and  defray  the  ex- 
penses of  government,  but  was  dependent,  iii- 
all  such  matters,  upon  the  good  will  of  the- 
states,  and  their  promptness  in  meeting  requi- 
sitions made  upon  them  by  Congress. 

Why  do  I  say  that  the  decision  just  rendered- 
impairs  or  menaces  the  national  authority  f 
The  reason  is  so  apparent  that  it  need  only  be 
stated.  In  its  practical  operation  this  decisioi» 
withdraws  from  national  taxation  not  only 
all.  incomes  derived  from  real  estate,  but  tang- 
gible  personal  property.  *Hntested  personal 
property,  bonds,  stocks,  investments  of  all 
kinds,"  and  the  income  that  may  be  derived 
from  such  property.  This  results  from  the 
fact  that  by  the  decision  of  the  court,  all  sucl^ 
personal  property  and  all  incomes  from  real 
estate  and  personal  property,  are  placed  be>- 
yond  national  taxation  otherwise  than  by  ap^ 
portionment  among  the  states  on  the  basi9 
simply  of  population.  No  such  apportionment 
can  possibly  be  made  without  doing  ^oss  in- 
justice to  the  many  for  the  benefil  of  the 
favor^  few  in  particular  states.  Any  attempt 
upon  the  part  of  Congress  to  apportion  amqng 
the  states,  -  upon  the  basis  simply  of  their 
population,  taxation  of  personal  property  or 
of  incomes,  would  tend  to  arouse  such  indig- 
nation among  the  freemen  of  America  that  it 
would  never  ♦be  repeated.  When,  there-r672 
fore,  this  court  adjudges,as  it  does  now  adjudge, 
that  Congress  cannot  impose  a  duty  or  tax 
upon  personal  property,  or  upon  income  aris- 
ing either  from  rents  of  real  estate  or  from 
personal  property,  including  invested  personal 
property,  bonds,  stocks,  and  investments  of 
all  kinds,  except  by  apportioning  the  sum  to 
be  so  raised  among  the  states  according  to 
population,  it  prncticdUy  decides  that,  without 
an  amendment  of  the  Constitution— isfo  thirda 
of  both  Houses  of  Congress  and  three  fourth* 
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common  defeDse  and  general  welfare  of  the 
United  Stales;  some,  by  direct  taxation  ap- 
|)ortioned  amonc^  the  states  on  the  basis  of 
cumbers;  other  kinds,  by  duties,  imposts,  and 
•excif^es,  under  the  rule  of  uniformity  anpHc- 
nble  throughout  the  United  States  to  individ- 
uals and  corporations,  and  without  reference 
to  population  in  any  state.  Decisions,  there- 
fore, which  hold  that  a  state  can  neither  di- 
rectly or  indirectly  obstruct  the  execution  by 
the  general  government  of  the  powers  com- 
mitted to  it,  nor  burden  with  taxation  the 
property  and  agencies  of  the  United  States, 
and  decisions  that  the  United  States  can  neither 
directly  nor'  indirectly  burden  nor  tax  the 
property  or  agencies  of  the  state,  nor  interfere 
with  the  governmental  powers  belonging  to 
the  states,  do  not  even  tend  to  establish  the 
proposition  that  a  duty  which,  by  its  indirect 
operation,  may  affect  the  value  or  the  use  of 
particular  property,  is  a  direct  tax  on-  such 
property,  within  the  meaning  of  the  Consti- 
tution. 

In  determining  whether  a  tax  on  income 
from  rents  is  a  direct  lax,  within  the  meaning 
of  the  Constitution,  the  inquiry  is  not  whether 
it  may  in  some  way  indirectly  affect  the  land 
or  the  land  owner,  but  whether  it  is  a  direct  tax 
'667]'?»  tJie  iking*taxed,  tJie  land.  The  circum- 
«ianc;j  that  such  a  tax  may  possibly  have  the 
•effect  to  diminish  the  value  of  the  use  of  the 
Jadd  is  neither  decisive  of  the  question  nor 
Important.  While  a  tax  on  ^  land  itself, 
whether  at  a  fixed  rate  applicable  to  all  lands 
without'  regard  to  their  value,  or  by  the  acre 
or  according  to  their  market  value,  might  be 
deemed  a  direct  tax  within  Uie  meaning  of  the 
Constitution  as  interpreted  in  the  Hyltoncase, 
«  duty  on  rents  is  a  duty  on  something  distinct 
«nd  entirely  separate  uom,  although  issuing 
•out  of,  the  land. 

At  the  original  hearing  of  this  cause  we 
'were  referred  on  this  point  to  the  statement 
by  Coke  to  the  effect  that  "if  a  man  seized  of 
land  in  fee  by  his  deed  granteth  to  another 
the  profits  of  those  lands,  to  have  and,  to  hold 
to  him  and  his  heirs,  and  makcth  livery  Beeun- 
^umformam  chartm,  the  whole  land  itself  doth 
pass.  For  what  is  the  land  but  the  profits 
thereof;  for  thereby  vesture,  herbage,  trees, 
mines,  all  whatsoever  parcel  of  that  land  doth 
pass.    Co.  Lit.  45."    (46.) 

Of  course,  a  grant,  without  limitation  as  to 
time,  to  a  particular  person  and  his  heir$,  of 
the  profiU  of  certain  lands,  accompanied  by 
livery  ofmzin^  would  be  construed  as  passing 
the  lands  themselves,  unless  a  different  inter- 
pretation were  required  by  some  statute.  In 
this  connection  Jarman  on  Wills (5th  ed.)  §  798, 
is  cited  in  support  of  the  general  proposition 
that  a  devise  of  the  rents  and  profits  or  of  the 
income  of  lands  passes  the  land  itself  both  at 
law  and  equity.  But  the  editor,  after  usinff 
this  language,  adds:  "And,  since  the  act  1 
Vict.  chap.  26,  such  a  devise  carries  a  fee  sim- 
ple; but  before  that  act  it  carried  no  more  than 
an  estate  for  life  unless  wards  of  inheritance 
fcere  added,"  Among  the  authorities  cited  by 
the  editor,  in  reference  to  devises  of  the  in- 
comes of  lands,  are  Humphrty  v.  Humphrey,  1 
Sim.  N.  8.  586,  540,  and  Mannox  v.  Ureener, 
L.  R.  14  Eq.  456,  462.  In  the  first  of  those 
cases,  the  conrt  held  that  *'an  unlimited  gift 


of  the  income  of  a  fund"  passed  the  capital; 
in  the  other,  that  "a  gift  of  the  income  of  the 
land,  unrestricted,  is  simply  a  gift  of  the  fee 
simple  of  the  land."  So.  in  Fkb  v.  Phelps,  17 
Wend.  893,  402,  Justice  Bronson,  speaking;  for 
the  court,  said:  "An  *unlimited  disposi  [66S 
tion  of  rents  and  profits  or  income  of  an  estate 
will  sometimes  carry  the  estate  itself.  Kerry  y. 
Derrick,  Cro.  Jac.  104;  PMipps  t.  Chan&er- 
laine,  4  Ves.  Jr.  51.  In  Newland  ▼.  Shephard, 
2  p.  Wms.  194,  a  devise  of  the  produce  and 
interest  of  the  estate  to  certain  grandchildren 
for  a  limited  period  was  held  to  pass  the  estate 
itself.  But  the  authority  of  this  case  was  de- 
nied by  Lord  Hardwicke  in  Fonnereau  y.  Fon- 
nereau,  8  Atk.  816.  The  rule  cannot  apply 
where,  as  in  this  case,  the  rents  and  profits  are 
only  given  for  a  limited  period.  Earl  v.  Orim^ 
1  Johns.  Ch.  494."  But  who  will  say  that  a 
devise  of  rent  already  due,  or  profits  already 
earned,  is  a  devise  of  the  land  itself?  Or  who 
would  say  that  a  devise  of  rents,  profits,  or  in- 
come of  land  for  any  period  expressly  limited, 
would  pass  the  fee  or  the  ownership  of  the 
land  itself?  The  statute  under  examination 
in  these  causes  expires  by  its  own  terms  at  the 
end  of  five  years.  It  imposes  an  annual  tax 
on  the  income  of  lands  received  the  preceding 
year.  It  does  not  touch  the  lands  themselves, 
nor  interfere  with  their  sale  at  the  pleasure  of 
the  owner.  It  does  not  apply  to  lands  from 
which  no  rent  is  derived.  It  gives  no  lien 
upon  the  lands  to  secure  the  payment  of  the 
duty  laid  on  rents  that  may  accrue  to  the  land- 
lord from  them.  It  does  not  apply  to  renta 
due  and  payable  by  contract,  and  not  collected, 
but  only  to  such  as  are  received  by  the  tax- 
payer. But  whether  a  grant  or  devise,  with  or 
without  limitation  or  restricMon,  as  to  time, 
of  the  rents  and  profits  or  of  the  income  of 
land  passes  the  land  itself,  is  wholly  imma- 
terial in  the  present  causes.  We  are  dealing 
here  with  questions  relating  to  taxation  for 
public  purposes  of  income  from  rents,  and  nol 
with  any  Question  as  to  the  passing  of  title,  by 
deed  or  will,  to  the  real  estate  from  which  mien 
rents  may  arise. 

It  has  been  well  obseryed,  on  behalf  of  the 
government,  that  rents  have  nothing  in  com- 
mon with  land;  that  taking  wrongful  possession 
of  land  is  trespass,  while  the  taking  of  rent 
may,  under  some  circumstances,  be  stealing; 
that  the  land  goes  to  the  heir  while  the  rent 
money  goes  to  the  personal  representative;  one 
has  a  fixed  sUus^  while  the  other  may  be  deter- 
mined by  law,  but  generally  is  that  of  the  own- 
er; *thatone  is  taxed,  and  can  be  taxed  [669 
only,  by  thjB  sovereignty  within  which  It  lies, 
while  the  other  may  be  taxed,  and  can  be  taxed 
only,  by  the  sovereignty  under  whose  domin- 
ion the  owner  is;  tl^at  a  tax  on  land  is  geni- 
ally a  Uen  on  the  land,  while  that  on  personalty 
almost  universally  Is  not;  and  that,  in  their 
nature,  lands  and  rents  arising  from  land  have 
not  a  single  attribute  In  common.  A  tax  on 
land  reaches  the  land  itself,  whether  it  is  rented 
or  not.  The  citizen's  residence  may  be  reached 
by  a  land  tax,  although  he  derives  no  rent 
from  it  But  a  duty  on  rents  will  not  reach 
him,  unless  he  rents  his  residence  to  some  one 
else  and  receives  the  rent.  A  tax  with  respect 
to  the  money  that  a  landlord  receives  for  rent 
is  personal  to  him,  becaute  U  relates  to  hii 

158  U.  8. 


1S91. 


Pollock  v.  Farmers*  Loan  &  Trust  Co. 


675-67T 


«t!oD.  ander  the  guise  of  taxation.  But  it  is 
not  of  that  character.  There  is  no  foundation 
for  the  charae  that  this  statute  was  framed  in 
«heer  hostility  to  the  wealth  of  the  country. 
The  provisions  most  liable  to  objection  are 
those  exempting  from  taxation  large  amounts 
of  accumulated  capital,  particularly  that  rep- 
resented by  savings  banks,  mutual  insurance 
-companies,  and  loan  associations.  Surely 
such  exemptions  do  not  indicate  sympathy  on 
the  part  of  the  legislative  branch  of  the  gov- 
-emment  with  the  pernicious  theories  of  social- 
ism, nor  show  that  Congress  had  any  purpose 
to  despoil  the  rich. 

In  this  connection,  and  as  a  ground  for  an- 
nulling the  provisions  taxing  incomes,  counsel 
for  the  appellant  refers  to  the  exemption  of 
Incomes  that  do  not  exceed  $4000.  It  is  said 
that  such  an  exemption  is  too  large  in  amount. 
That  may  be  concedeo.  But  the  court  cannot 
for  that  reason  alone  declare  the  exemption  to 
be  invalid.  Every  one,  I  take  it,  will  concede 
that  Congress,  in  taxing  incomes,  may  right- 
fully allow  an  exemption  in  some  amount. 
That  was  done  in  the  income  tax  laws  of  1861 
«nd  in  subsequent  laws,  and  was  never  ques- 
tioned. Such  exemptions  rest  upon  grounds 
of  public  policy,  of  which  Congress  must 
Judge,  and  of  which  the  court  cannot  right- 
fully judge;  and  that  determination  cannot  be 
interfered  with  by  the  judicial  branch  of  the 
government,  unless  the  exemption  is  of  such 
«  character  and  is  so  unreasonablv  large  as  to 
authorize  the  court  to  say  that  Congress,  un- 
der the  pretense  merely  of  legislating  for  the 
general  good,  has  put  upon  a  few  persons  bur- 
dens that,  by  every  principle  of  justice  and 
under  every  sound  view  of  taaation^  ought  to 
have  been  placed  upon  all  or  upon  the  great 
mass  of  the  people.  If  the  exemption  had 
been  placed  at  $1500  or  even  $2000,  few,  I 
think,  would  have  contended  that  Congress, 
in  so  doing,  had  exceeded  its  powers.  In 
view  of  the  increased  cost  of  living  at  this  day, 
as  compared  with  other  times,  the  difference 
between  either  of  those  amounts  and  $4000  is 
not  so  great  as  to  justify  the  courts  In  striking 
down  all  of  the  income  tax  provisions.  The 
bflsis  upon  which  such  exemptions  rest  is  that 
^76]the  'general  welfare  requires  that  in  tax- 
ing incomes,  such  exemptions  should  be  made 
as  will  fairly  cover  the  annual  expenses  of  the 
average  familv,  and  thus  prevent  the  members 
of  such  familfes  becoming  a  charge  upon  the 
public.  The  statute  allows  corporat1ons,when 
making  returns  of  their  net  profits  or  income, 
to  deduct  actual  operating  and  business  ex- 
penses. Upon  like  grounds,  as  I  suppose, 
Congress  exempted  incomes  under  $4000. 

I  may  say,  in  answer  to  the  appeals  made  to 
this  court,  to  vindicate  the  constitutional  rights 
of  citizens  owning  large  properties  and  having 
large  incomes,  that  the  real  friends  of  property 
fire  not  those  who  would  exempt  the  wealth  of 
ihe  country  from  bearing  its  fair  share  of  the 
tiiirdens  of  taxation,  but  rather  those  who 
fcek  to  have  every  one,  without  reference 
<o  his  locality,  contribute  from  his  substance, 
upon  terms  of  equality  with  all  others,  to  the 
support  of  the  government.  There  is  nothing 
in  the  nature  of  an  income  tax  per  §e  that  jus- 
tifies ^t/cftbioZ  opposition  to  it  upon  the  ground 
that  it  illegally  discriminates  against  the  rich 
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or  imposes  undue  burdens  upon  that  class. 
There  is  no  tax  which,  in  its  essence,  is  more 
just  and  equitable  than  an  income  tax,  if  the 
statute  imposing  it  allows  only  such  exenip- 
tioQS  as  are  demanded  by  public  considerations 
and  are  consistent  with  the  recognized  princi- 
ples of  the  equality  of  all  persons  before  the 
law,  and,  while  providing  for  its  collection  in 
ways  that  do  not  unnecessarily  irritate  and 
annoy  the  taxpayer,  reaches  the  earnings  of 
.the  entire  property  of  the  country,  except 
governmental  property  and  agencies,  and 
compels  those,  whether  individuals  or  corpo- 
rations, who  receive  such  earnings,  to  con- 
tribute therefrom  a  reasonable  amount  for  the 
support  of  the  common  government  of  all. 

We  are  told  in  argument  that  the  burden  of 
this  income  tax,  if  collected,  will  fall,  and  was 
imposed  that  it  might  fall,  almost  entirelv 
upon  the  people  of  a  few  states,  and  that  it 
has  been  imposed  by  the  votes  of  senators  and 
representatives  of  states  whose  people  will 
pay  relatively  a  very  small  part  of  it.  This 
suggestion,  it  is  supposed,  throws  light  upon 
the  construction  to  be  given  to  the  Constitution, 
and  'constitutes  a  sufficient  reason  why [67  7 
this  court  should  strike  down  the  provision 
that  Congress  has  made  for  an  income  tax. 
It  is  a  suggestion  that  ought  never  to  have 
been  made  in  a  court  of  justice.  But  it  seems 
to  have  received  some  consideration;  for,  it  is 
said  that  the  grant  of  the  power  to  lay  and  col- 
lect direct  taxes  was,  in  the  belief  of  the 
framers  of  the  Constitution,  that  it  would  not 
be  exercised  "unfairly  and  discriminately,  as 
to  particular  states  or  otherwise,  by  a  mere 
majority  vote,  possibly  of  those  whose  con- 
stituents were  intentionally  not  subjected  to 
any  part  of  the  burden.**  it  is  cause  for  pro- 
found regret  that  it  has  been  deemed  appro- 
priate to  intimate  that  the  law  now  before  us 
had  its  origin  in  a  desire  upon  the  part  of  a 
majority  in  the  two  houses  of  Congress  to  im- 
pose undue  burdens  upon  the  people  of  par- 
ticular states. 

I  am  unable  to  perceive  that  the  perform- 
ance of  our  duty  should  depend,  in  any  de- 
gree, upon  an  inquiry  as  to  the  residence  of 
the  persons  who  are  required  by  the  statute  to 
pay  this  income  tax.  If,  under  the  bounty  of 
the  United  States,  or  the  beneficent  legislation 
of  Congress,  or  for  any  other  reason,  some 
parts  of  the  country  have  outstripped  other 
parts  in  population  and  wealth,  that  surely  is 
no  reason  why  people  of  the  more  favored 
states  should  not  share  in  the  burdens  of  gov- 
ernment alike  with  the  people  of  all  the  states 
of  the  Union.  Is  a  given  body  of  people  in 
one  part  of  the  United  States,  although  own- 
ing vast  properties,  from  which  many  millions 
are  regularly  derived,  of  more  consequence  in 
thf  eye  of  the  Constitution  or  of  the  judicial 
triDunals  than  tie  like  number  of  people  in 
other  parts  of  the  country  who  do  not  enjoy 
the  same  prosperity?  Arguments  thai  rest 
upon  favoritism  by  the  lawmaking  power  to 
particular  sections  of  the  country  ai:a  to  mere 
property,  or  to  particular  kinds  of  property, 
do  not  commend  themselves  to  my  mind;  for, 
they  cannot  but  tend  to  arouse  a  conflict  that 
may  result  in  giving  life,  energy,  and  power 
as  well  to  those  in  our  midst  who  are  eager  to 
array  section  against  section  as  to  those,  un- 
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of  the  states  concurriDg— such  property  aod 
incomes  can  never  be  made  to  contribute  to 
the  support  of  the  national  f^vernment. 

But  this  is  not  all.  The  decision  now  made 
may  provoke  a  contest  in  this  country  from 
which  the  American  people  would  have  been 
spared  if  the  court  had  not  overturned  its 
former  adjudications,  and  had  adhered  to  the 
principles  of  taxation  under  which  our  govern- 
ment, following  the  repeated  adjudications  of 
this  court,  has  always  been  administered. 
Thoughtful,  conservative  men  have  uniformly 
held  that  the  government  could  not  be  safely 
administered  except  upon  principles  of  right, 
justice,  and  equality — without  dlBcrimination 
against  any  part  of  the  people  because  of  their 
owning  or  not  owning  visible  property,  or  be- 
cause of  their  having  or  not  having  incomes 
from  bonds  and  stocks.  But  by  its  present 
construction  of  the  Constitution,  the  court,  for 
the  first  time  in  all  its  history,  declares  that 
our  government  has  been  so  framed  that,  in 
matters  of  taxation  for  its  support  and  main- 
tenance, those  who  have  incomes  derived  from 
the  renting  of  real  estate,  or  from  the  leasing 
or  using  of  tangible  personal  property,  or  who 
own  invested  personal  property,  bonds,  stocks, 
and  investments,  of  whatever  kind,  have  privi- 
leges that  cannot  be  accorded  to  those  having 
incomes  derived  from  the  labor  of  their  hands, 
or  the  excercise  of  their  skill,  or  the  use  of 
their  brains.  Let  me  illustrate  this.  In  the 
large  cities  or  financial  centres  of  the  country 
there  are  persons  deriving  enormous  incomes 
from  the  renting  of  houses  that  have  been 
erected,  not  to  m  occupied  by  the  owner,  but 
for  the  sole  purpose  of  being  rented.  Near  by 
are  other  persons,  trusts,  combinations,  corpo- 
rations, possessing  vast  quantities  of  personal 
C73]  property,  including  bonds  and  *stocks 
of  railroad,  telegraph,  mining,  telephone, 
banking,  coal,  oil,  gas,  and  sugar  refining  cor- 
porations, from  which  millions  upon  millions 
of  income  are  regularly  derived.  In  the  same 
neighborhood  are  others  who  own  neither  real 
estate,  nor  invested  personal  property,  nor 
bonds,  nor  stocks  of  any  kind,  and  whose 
entire  income  arises  from  the  skill  and  industry 
displayed  by  them  in  particular  callings, 
trades,  or  professions,  or  from  the  labor  of  their 
hands,  or  the  use  of  their  brains.  And  it  Is 
now  the  law,  as  this  day  declared,  that  under 
the  Constitution,  however  urgent  may  be  the 
needs  of  the  government,  however  sorely  the 
administration  In  power  may  be  pressed  to 
meet  the  monled  obligations  of  the  nation. 
Congress  cannot  tax  the  personal  property  of 
the  country,  nor  the  Income  arising  either 
from  real  estate  or  from  invested  personal 
property,  except  by  a  tax  apportioned  among 
the  states,  on  the  basis  of  their  population, 
while  it  may  compel  the  merchant,  the  artisan, 
the  workmHU,  the  artist,  the  author,  the  law- 
yer, the  physician,  even  the  minister  of  the 
Gospel,  no  one  of  whom  happens  to  own  real 
estate,  invested  personal  property,  stocks  or 
bonds,  to  contribute  directly  from  their  re- 
spective earnings,  gains,  and  profits,  and 
under  the  rule  of  uniformity  or  equality,  for 
the  support  of  the  government. 

The  Attorney  General  of  the  United  States 
▼ery  appropriately  said  that  the  constitutional 
ezemptfon  from  taxation  of  incomes  arising 
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from  the  rents  of  real  estate,  otherwise  thaa  bj 
a  direct  tax,  apportioned  among  the  states  oa 
the  basis  of  numbers,  was  a  new  theory  of  the 
Constitution,  the  importance  of  which  to  the 
whole  country  could  not  be  exaggerated.    If 
any  one  has  questioned  the  correctness  of  tktt 
view  of  the  decision  rendered  on  the  original 
hearing,  it  ought  not  again  to  be  questioned, 
now  that  this  court  has  included  in  the  con- 
stitutional exemption  from  the  rule  of  mi* 
formlty,  the  personal  property  of  the  ooiuitiy 
and  Incomes  derived  from  Invested  persootl 
property.    If  Congress  shall  hereafter  fanpoio 
an  income  tax  in  order  to  meet  the  pretttof 
debts  of  the  nation  and  to  provide  for  the  necfs* 
sary  expenses  of  the  government.  It  is  advised, 
by  the  judgment  now  rendered,  that  it  ctnoot 
touch  the  income  from  real  estate,  nor  the  in- 
come from  personal  property,  'invested  [674 
or  uninvested,  except  by  apportionment smoof 
the  states  on  the  basis  of  population.    Under 
that  system  the  people  of  a  state,  oontalninf 
1,000,000  of  inhabitants,  who  recdye  annaaUj 
$20,000,000  of  income  from  real  and  personal 
property,  would  pay  no  more  than  would  bt 
exacted  from  the  people  of  another  state,  hav- 
ing the  same  number  of  inbnbiUnts,  but  who 
receive  income  from  the  same  kind  of  prop- 
erty of  only  $5,000,000.     If  this  new  theorf 
of  the  Constitution,  as  I  believe  It  to  be,  n 
this  new  departure  from  the  same  way  nurked 
out  by  the  uithers  and  so  long  followed  by  this 
court,  is  justified  by  the  fundamental  law.  the 
American  people  cannot  too  soon  amend  their 
Constitution. 

It  was  said  in  argument  that  the  passage  of 
the  statute  imposing  this  income  tax  was  aa 
assault  by  the  poor  upon  the  ridi,  and  \if 
much  eloquent  speech  this  court  has  beca 
urged  to  stand  in  the  breach  for  the  protectioa 
of  the  just  rights  of  property  against  the  ad- 
vancing hosts  of  Socialism.  With  the  policy 
of  legislation  of  this  character,  the  court  has 
nothing  to  do.  That  is  for  the  MsUtite 
branch  of  the  government.  It  is  for  Congreai 
to  determine  whether  the  necessities  of  the 
government  are  to  be  met,  or  theintereatsofthe 
people  subserved,  by  the  taxation  of  incomet. 
With  that  determination,  ao  far  as  it  resu 
upon  grounds  of  expediency  or  public  policy, 
the  courts  can  have  no  rightful  concern.  Tbt 
safety  and  permanency  of  our  instltulioBS  de» 
mand  that  each  department  of  govcnmfnt 
shall  keep  within  Its  legitimate  sphere  aa  d*> 
fined  by  the  supreme  law  of  the  land.  VTe 
deal  here  only  with  questions  of  law.  Ua- 
doubtedly.  the  present  law  contains  exemptkni 
that  are  open  to  objection,  but,  for  reaioos  to 
be  presently  stated,  such  exemptions  maj  be 
disregarded  without  invalidating  the  eotirr 
law  and  the  property  ao  exempted  mav  tie 
reached  under  the  general  provisIoDs  of  *be 
statute.  Uttk  Bock  d:  Ft.  8, 6.  O9.  w.  W^rikm 
120  U.  8.  102  [80:  5901. 

If  It  were  true  that  thta  legislation,  in  Hs  im- 
portant aspects  and  in  Ita essence, dlacrimiit'^si 
against  the  rich,  because  of  their  wiiklib.  tba 
court,  in  vindication  of  the  equality  of  ail  be 
fore  the  law,  might  well  declare  that  th««tatuu 
was  not  an  exercise  of  the  power  of  taitU** 
but  was  repugnant  to  those  *prirciplea  [675 
of  natural  right  upon  whic^  our  free  insu< 
tions  rest,  and»  therefore,  wm  kgi^lattve  ap  "" 
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«t!oD.  and«r  the  guise  of  tazatioo.  But  it  is 
not  of  that  character.  There  is  no  foundation 
for  the  charae  that  this  statute  was  framed  in 
«heer  hostility  to  the  wealth  of  the  country. 
The  provisions  most  liable  to  objection  are 
those  exempting  from  taxation  large  amounts 
of  accumulated  capital,  particularly  that  rep- 
resented by  savings  banks,  mutual  insurance 
-companies,  and  loan  associations.  Surely 
such  exemptions  do  not  indiaite  sympathy  on 
the  part  of  the  legislative  branch  of  the  gov- 
'cmment  with  the  pernicious  theories  of  social- 
ism, nor  show  that  Congress  had  any  purpose 
to  despoil  the  rich. 

In  this  connection,  and  as  a  ground  for  an- 
nulling the  provisions  taxing  incomes,  counsel 
for  the  appellant  refers  to  the  exemption  of 
Incomes  that  do  not  exceed  $4000.  It  is  said 
that  such  an  exemption  is  too  large  in  amount. 
That  may  be  concedeo.  But  the  court  cannot 
for  that  reason  alone  declare  the  exemption  to 
be  invalid.  Every  one,  1  take  it,  will  concede 
that  Congress,  In  taxing  incomes,  may  right- 
fully allow  an  exemption  in  some  amount. 
That  was  done  in  the  income  tax  laws  of  1861 
and  in  subsequent  laws,  and  was  never  ques 
tioned.  Such  exemptions  rest  upon  grounds 
of  public  policy,  of  which  Congress  must 
Judge,  and  of  which  the  court  cannot  right- 
fully Judge;  and  that  determination  cannot  be 
interferea  with  by  the  Judicial  branch  of  the 
government,  unless  the  exemption  is  of  such 
«  character  and  is  so  unreasonably  large  as  to 
authorise  the  court  to  say  that  Congress,  un- 
der the  pretense  merely  of  legislating  for  the 
general  good,  has  put  upon  a  few  persons  bur- 
•dens  that,  by  every  principle  of  JusUce  and 
under  every  sound  view  of  taocationf  ought  to 
have  been  placed  upon  all  or  upon  the  great 
mass  of  the  people.  If  the  exproption  had 
l)een  placed  at  $1500  or  even  $2000,  few,  I 
think,  would  have  contended  that  Congress, 
in  so  doing,  had  exceeded  its  powers.  In 
view  of  the  increased  cost  of  living  at  this  day, 
as  compared  with  other  times,  the  difference 
between  either  of  those  amounts  and  $4000  is 
not  so  great  as  to  Justify  the  courts  in  striking 
down  all  of  the  income  tax  provisions.  The 
basis  upon  which  such  exemptions  rest  is  that 
^76]the  'general  welfare  requires  that  in  tax- 
ing incomes,  such  exemptions  should  be  made 
as  will  fairly  cover  the  annual  expenses  of  the 
average  familv,  and  thus  prevent  the  members 
of  such  families  becoming  a  charge  upon  the 
public.  The  statute  allows  corporations, when 
making  returns  of  their  net  profits  or  income, 
to  deduct  actual  operating  and  business  ex- 
penses. Upon  like  grounds,  as  I  suppose. 
Congress  exempted  incomes  under  $4000. 

I  may  say,  in  answer  to  the  appeals  made  to 
this  court,  to  vindicate  the  constitutional  rights 
of  citizens  owning  large  properties  and  having 
large  incomes,  that  the  real  friends  of  property 
are  not  those  who  would  exempt  the  wealth  of 
1  he  country  from  bearing  its  fair  share  of  the 
fiiirdens  of  taxation,  but  rather  those  who 
ffcek  to  have  every  one,  without  reference 
to  his  locality,  contribute  from  his  substance, 
upon  terms  of  equality  with  all  others,  to  the 
support  of  the  government.  There  is  nothing 
in  the  nature  or  an  income  tax  per  m  that  Jus- 
titesiudieial  opposition  to  it  upon  the  ground 
that  it  illegally  discriminates  against  the  rich 
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or  imposes  undue  burdens  upon  that  class. 
There  is  no  tax  which,  in  its  essence,  is  more 
Just  and  equitable  than  an  income  tax,  if  the 
statute  imposing  it  allows  only  such  exemp- 
tions as  are  demanded  by  public  considerations 
and  are  consistent  with  the  recognized  princi- 

f>les  of  the  equality  of  all  persons  before  the 
aw,  and,  while  providing  for  its  collection  in 
ways  that  do  not  unnecessarily  irritate  and 
annoy  the  taxpayer,  reaches  the  earnings  of 
the  entire  property  of  the  country,  except 
governmental  property  and  agencies,  and 
compels  those,  whether  individuals  or  corpo- 
rations, who  receive  such  earnings,  to  con- 
tribute therefrom  a  reasonable  amount  for  the 
support  of  the  common  government  of  all. 

We  are  told  in  argument  that  the  burden  of 
this  income  tax,  if  collected,  will  fall,  and  was 
imposed  that  it  might  fall,  almost  entirelv 
upon  the  people  of  a  few  states,  and  tha(  it 
has  been  Imposied  by  the  votes  of  senators  and 
representatives  of  states  whose  people  will 
pay  relatively  a  very  small  part  of  it.  This 
suggestion,  it  is  supposed,  throws  light  upon 
the  construction  to  oe  given  to  the  Constitution, 
and  'constitutes  a  sufficient  reason  why [67  7 
this  court  should  strike  down  the  provision 
that  Congress  has  made  for  an  income  tax. 
It  is  a  suggestion  that  ought  never  to  have 
been  made  in  a  court  of  JusUce.  But  It  seems 
to  have  received  some  consideration;  for,  it  la 
said  that  the  grant  of  the  power  to  lay  and  col- 
lect direct  taxes  was,  in  the  belief  of  the 
framers  of  the  Constitution,  that  it  would  not 
be  exercised  '*unf airly  and  discriminately,  as 
to  particular  states  or  otherwise,  by  a  mere 
majority  vote,  possibly  of  those  whose  con* 
stituents  were  intentionally  not  subjected  to 
any  part  of  the  burden.**  it  is  cause  for  pro- 
found regret  that  It  has  been  deemed  appro- 
priate to  intimate  that  the  law  now  before  us 
had  its  origin  in  a  desire  upon  the  part  of  a 
majority  in  the  two  houses  of  Congress  to  im- 
pose undue  burdens  upon  the  people  of  par- 
ticular states. 

I  am  unable  to  perceive  that  the  perform- 
ance of  our  duty  should  depend,  in  any  de- 
gree, upon  an  inquiry  as  to  the  residence  of 
the  persons  who  are  required  by  the  statute  to 
pay  this  income  tax.  If,  under  the  bounty  of 
the  United  States,  or  the  beneficent  legislation 
of  Congress,  or  for  any  other  reason,  some 
parts  of  the  country  have  outstripped  other 
parts  in  population  and  wealth,  that  surely  la 
no  reason  why  people  of  the  more  favored 
states  should  not  share  in  the  burdens  of  gov- 
ernment alike  with  the  people  of  all  the  states 
of  the  Union.  Is  a  given  body  of  people  in 
one  part  of  the  Unlt^  States,  although  own- 
ing vast  properties,  from  which  many  millions 
are  regularlv  derived,  of  more  consequence  in 
thf  eye  of  the  Constitution  or  of  the  Judicial 
triDunals  than  xAe  like  number  of  pH)p!e  in 
other  parts  of  the  country  who  do  not  enjoy 
the  same  prosperity?  Arguments  thai  rest 
upon  favoritism  by  the  law  making  power  to 
particular  sections  of  the  country  aca  to  mere 
property,  or  to  particular  kinds  of  property, 
do  not  commend  themselves  to  my  mind;  for, 
they  cannot  but  tend  to  arouse  a  conflict  that 
may  result  in  giving  life,  energy,  and  power 
as  well  to  those  in  our  midst  who  are  eager  to 
array  section  against  section  aa  to  those,  un- 
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happHy  not  few  in  number,  who  are  without 
any  proper  Idea  of  our  free  insiitution^,  and 
who  have  neither  respect  for  the  rights. of 
property  nor  any  conception  of  what  is  liberty 
recrnlatrd  by  law. 

678]  *It  is  said  that  if  the  necessity  exists  for 
the  general  government  to  raise  by  direct  taxa- 
tion a  given  sum  of  money,  in  addition  to  the 
revenue  from  duties,  imposts,  and  excises,  the 
quota  of  each  state  can  be  apportioned  on 
Vie  basis  of  the  census,  and  the  government  can 
proceed  to  assess  the  amount  to  be  raised  on 
all  the  real  and  personal  property,  as  well  as 
the  income,  of  all  persons  in  the  state,  and  col- 
lect the  tax,  if  the  state  does  not  in  the  mean- 
time pay  its  quota  and  then  reimburse  itself, 
by  collecting  the  amount  paid  by  it,  according 
to  its  own  system  and  in  its  own  way.  Of 
course,  it  is  not  difficult  to  understand  that  a 
direct  tax,  when  assessed,  may  be  collected  by 
the  general  government  without  waiting  for 
the  states  to  pay  the  sum  apportioned  to  their 
people,  or  that  time  may  be  given  to  the  states 
to  pay  such  amounts.  But  that  view  does  not 
meet  the  argument  that  the  assessment  and 
collection  of  a  direct  tax  on  incomes — such 
tax  being  apportioned  on  the  basis  merely  of 
numbers  in  the  respective  states^-was  never 
contemplated  by  the  framers  of  the  Constitu- 
tion. Whether  such  a  tax  be  collected  by  the 
general  government  through  its  own  agents, 
or  by  the  state,  from  such  of  the  p3ople  as 
have  incomes  subfeei  to  the  tax  imposed,  is  im- 
material to  the  discussion^  In  either  case,  the 
gross  injustice  that  would  result  would  be  the 
same. 

If  Congress  should  lay  a  tax  of  a  given  ag- 
gregate amount  on  incomes  (above  a  named 
sum)  from  every  taxable  source,  and  apportion 
the  same  among  the  states  on  the  basis  of  num- 
bers, could  any  state  be  expected  to  assume 
and  pay  the  sum  assigned  to  it,  and  then  pro- 
ceed to  reimburse  itself  by  taxing  aU  the  prop- 
erty, real  and  personal,  within  its  limits, 
thereby  compelling  those  who  have  no  taxable 
incomes  to  contribute  from  their  means  to  pay 
taxes  assessed  upon  those  who  have  taxable 
incomes?  Would  any  state  use  money  be- 
longing to  all  of  its  people  for  Uie  purpose  of 
discharging  taxes  due  from, or  assessed  against, 
a  part  of  them?  Is  it  not  manifest  that  a  na- 
tional tax  laid  on  incomes  or  on  specific  per- 
sonal property,  if  apportioned  among  the 
states  on  the  basis  of  population,  might  bo  ru. 
Inous  to  the  people  of  those  states  in  which  the 
670]number  having  taxable  incomes,  or*who 
owned  that  particular  kind  of  property,  were 
relatively  few  when  the  entire  population  of 
the  state  is  taken  into  account?  So  diversified 
are  the  industries  of  the  states  composing  the 
Union,  that,  if  the  government  should  select 
particular  subjects  or  products  for  taxaticm. 
and  apportion  the  sum  to  be  raised  among  tne 
states,  according  to  their  population,  the 
amount  paid  by  some  of  the  states  would  be 
«ut  of  all  proportion  to  the  quantity  or  value 
of  such  products  within  their  respective 
limits. 

It  has  been  also  said,  or  rather  it  is  intima- 
ted, that  the  framers  of  the  Constitution  in- 
tended that  the  power  to  lay  direct  taxes 
should  only  be  exercised  in  time  of  war,  or  in 
great  emergencies,  and  that  a  tax  on  incomes 

1140 


is  not  justified  in  times  of  peace.  Is  it  to  be 
understood  that  the  courts  may  annul  an  Act 
of  Congress  imposing  a  tax  on  incomes,  when- 
ever in  their  judgment  such  legislation  U  not 
demanded  by  any  public  emergency  or  press- 
ing necessity?  Is  a  tax  on  incomes  permissi* 
ble  in  a  time  of  war,  but  unconstitutional  in  a 
time  of  peace?  Is  the  judiciary  to  supervise 
the  action  of  the  legislative  branch  of  the  gov- 
ernment  upon  questions  of  public  poltcjf 
Are  they  to  override  the  will  of  the  people,  a» 
expressed  by  their  chosen  servants,  because, 
in  their  judgment,  the  particular  means  em- 
ployed by  Congress  in  execution  of  the  powers 
conferred  by  the  Constitution  are  not  the  beat 
that  could  have  been  devised,  or  are  not  abso- 
lutely necessary  to  accomplish  the  objects  for 
which  the  gov«mment  was  establishea? 

It  is  further  said  that  the  withdrawal  fron^ 
national  taxation,  except  by  apportionment 
among  the  states  on  the  basis  of  numbers,  of 
personal  property,  bonds,  stocks,  and  invest- 
ments of  all  kinds,  and  the  income  arising 
therefrom,  as  well  as  the  income  derived  fron» 
real  estate,  is  intrinsically  just,  because  all 
such  property  and  all  such  incomes  can  be 
made  to  bear,  and  do  bear,  their  share  of  the 
burdens  that  come  from  state  taxation.  But 
those  who  make  this  argument  forget  that  aU 
the  property  which,  by  the  decision  now  ren- 
dered, remains  subject  to  national  taxation  by 
the  rule  of  uniformity  is.  also,  subject  to  hie 
taxed  by  the  respective  'states.  Incomes[680 
arising  from  trades, employments.callings,  and 
professions  can  be  taxed,  under  the  rule  of  uni- 
formity or  equality,  by  both  the  national  goy- 
emment  and  the  respective  state  governmental 
while  incomes  from  property,  bonds,  stocka^ 
and  investments  cannot,  under  the  presetit  de- 
cision, be  taxed  by  the  national  government 
except  under  the  impracticable  rule  of  appor- 
tionment among  the  states  according  to  popu- 
lation. No  sound  reason  for  such  a  discrimi* 
nation  has  been  or  can  be  suggested. 

I  am  of  opinion  that  with  the  exception  of 
capitation  and  land  taxes,  and  taxes  on  ex- 
ports from  the  states  and  on  the  property  and 
mstrumentalities  of  the  states,  the  government 
of  the  Union,  in  order  to  pay  its  debts  and 
provide  for  the  common  defense  and  the  gen- 
eral welfare,  and  under  its  power  to  lay  and 
collect  taxes,  duties,  imposts,  and  excises,  mar 
reach,  under  the  rule  of  uniformity,  all  prop- 
erty and  property  rights  in  whatever  state 
they  may  be  found.  This  is  as  it  should  be, 
and  as  it  must  be,  if  the  national  ffovemment 
is  to  be  administered  upon  principles  of  right 
and  justice,  and  is  to  accomplish  the  benefi- 
cent ends  for  which  it  was  established  by  the 
people  of 'the  United  States.  The  authority  to* 
sustain  itself,  and.  by  its  own  agents  and  laws, 
to  execute  the  powers  granted  to  it.  are  the 
features  that  particularly  distinguish  the  pres- 
ent government  from  the  confederation  which 
Washington  characterized  as  **a  half  starred, 
limping  government,'*  that  was  "always  mov- 
ing upon  crutches  and  tottering  at  every  step.** 
The  vast  powers  committed  to  the  present  gov- 
ernment  may  be  abused,  and  taxes  may  be  im- 
posed by  Congress  which  the  public  necestitioe 
do  not  in  fact  require,  or  which  may  be  for- 
bidden by  a  wise  policy.  But  the  remedy  for 
such  abuses  is  to  be  H>und  at  the  ballot-box, 
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and  in  a  wholesome  public  opinion  which  the 
representatives  of  the  people  will  not  lone,  if 
at  all,  disregard,  and  not  in  the  disregard  by 
the  judiciary  of  powers  that  have  been  corn- 
mi  tied  to  another  branch  of  the  government. 

I  turn  now  to  another  part  of  these  cases. 
The  majority  having  decided  that  the  income 
tax  provisions  of  the  statute  in  question  are  un- 
constitutional in  so  far  as  they  impose  a  tax  on 
G81]  ^income  derived  from  rents,  or  on  in- 
come derived  from  personal  property,  includ- 
ing invested  personal  property,  thex:oncIusion 
has  l>een  reached  that  aU  the  income  tax  provis- 
ions of  the  statute,  those  that  are  valid  as  well 
as  those  held  to  be  invalid,  must  be  held  in 
operative  and  void.  And  so  the  judgment 
now  to  be  entered  takes  from  the  government 
the  entire  revenue  that  Congress  expected  to 
raise  by  the  taxation  of  incomes.  This  reve- 
nue, according  to  all  the  estimates  submitted 
to  us  in  argument,  would  not  have  been  less 
than  $30,000,000.  Some  have  estimated  tliat 
it  would  amount  to  $40,000,000  or  $50,000,000. 

The  ground  upon  which  the  court  now 
strikes  down  all  the  provisions  of  the  statute 
relating  in  anywise  to  incomes  is,  that  it  can- 
not be  assumed  that  Congress  would  have  pro- 
vided for  an  income  tax  at  all,  if  it  had  been 
known  or  believed  that  the  provisions  taxing 
incomes  from  rents  and  from  invested  per- 
sonal property  were  unconstitutional  and  void. 

In  Allen  v.  Louisiana,  103  U.  S.  80,  88  [26: 
818.  819J,  this  court  said  that  it  was  an  ele- 
mentary principle  *'that  the  same  statute  may 
be  in  part  constitutional  and  in  part  unconsti- 
tutional, and  that  if  the  parts  are  wholly  inde- 
pendent of  each  other,  that  part  which  is  con* 
stitutional  may  stand  while  that  which  is  tin- 
constitutional  will  be  rejected."  '*The  point 
to  be  determined  in  all  such  cases,'*  the  court 
further  said,  **is  whether  the  unconstitutional 
provisions  are  so  connected  with  the  ^neral 
scope  of  the  law  as  to  make  It  impossible,  if 
they  are  stricken  out,  to  give  effect  to  what 
appears  to  have  been  the  intent  of  the  legisla- 
ture."* 

A  leading  case  on  this  subject  is  TMtU  Bock 
<fc  Ft,  a,  R  Co.  V.  Worihen,  120  U.  8.  102  [80: 
500].  Tbe  constitution  of  Arkansas  of  1874 
provided  that  alt  property  subject  to  taxation 
should  be  taxed  according  to  its  value,  to  be 
ascertained  in  such  manner  as  the  general  as 
sembly  might  direct,  making  the  same  equal 
and  uniform  throughout  the  state,  and  that  no 
one  species  of  property  from  which  a  tax  may 
be  collected  should  be  taxed  higher  than  an- 
other species  of  property  of  equal  value.  The 
constitution  of  the  state  further  declared  that 
all  laws  exempting  property  from  taxation  oth- 
er  than  as  provided  in  that  instrument  should 
be  void.  No  part  of  the  properly  of  railroad 
082]  'companies  was  exempted  by  the  con- 
stitution from  taxation.  A  subsequent  statute 
provided  for  the  taxation  of  the  property  of 
railroad  companies,  excepting,  however,  from 
the  schedule  of  property  required  to  be  re- 
turned ''embankments,  turnouts,  cuts,  ties, 
trestles,  or  bridges."  This  court  held  that  the 
exemption  of  these  items  of  railroad  property 
was  invalid,  and  the  question  arose  whether 
the  statute  could  be  enforced.  This  court 
said:  "The  uuconstitutional  part  of  tbe  statute 
was  separable  from  the  remainder.    The  stat- 
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ute  declared  that,  in  making  its  statement  of 
the  value  of  its  property,  the  railroad  com- 

Kany  should  omit  certain  items;  that  clause 
eing  held  invalid,  the  rest  remained  unaf- 
fected, and  could  not  be  fully  carried  out  An 
exemption,  which  was  invalid,  was  alone 
taken  from  it.  It  is  only  when  different  clausea 
of  an  Act  are  so  dependent  upon  each  other 
that  it  is  evident  the  legislature  would  not 
have  enacted  one  of  them  without  the  other — 
as  when  the  two  things  provided  are  necessary 
parts  of  one  system — the  whole  Act  will  fall 
with  the  invalidity  of  one  clause.  When 
there  is  no  such  connection  and  dependency, 
the  Act  will  stand,  though  different  parts  of  it 
are  rejected." 

It  should  be  observed  that  the  legislature  of 
Arkansas  evinced  a  purpose  not  to  tax  embank  • 
ments,  turnouts,  cuts,  ties,  trestles,  or  bridges, 
and  yet  their  exemption  of  those  items  was 
disregarded  and  such  property  was  taxed. 
The  same  rule  could  be  applied  to  the  present 
statute. 

The  opinion  and  judgment  of  the  court  on 
the  original  hearing  of  these  cases  annulled 
only  so  much  of  the  statute  as  laid  a  duty  on 
incomes  derived  from  rents.  The  opinion  and 
judgment  on  this  rehearing  annuls  also  so 
much  of  the  statute  as  lays  a  duty  on  the 
yield  or  income  derived  from  personal  prop- 
erty, including  invested  personal  property, 
bonds,  stocks,  and  investments  of  ail  kinds. 
I  recognize  that  with  all  these  parts  of  the 
statute  stricken  out,  the  law  would  operate 
unequally  and  unjustly  upon  many  of  the 
people.  But  I  do  not  feel  at  liberty  to  say  that 
the  balance  of  the  Act  relating  to  incomes 
from  other  and  distinct  sources  must  fall. 

It  seems  to  me  that  the  cases  do  not  justify 
the  conclusion  *that  all  the  income  tax  [68^ 
sections  of  the  statute  must  fall  because  some  of 
them  are  declared  to  be  invalid .  Those  sections 
embracea  largo  numberof  taxable  subjects  that 
do  not  depend  upon,  and  have  no  necessary 
connection  whatever  with,  the  sections  or 
clauses  relating  to  income  from  rents  of  land 
and  from  personal  property.  As  the  statute 
in  question  states  that  its  principal  object  was 
to  reduce  taxation  and  provide  revenue,  it 
must  be  assumed  that  such  revenue  is  needed 
for  the  support  of  the  government,  and,  there- 
fore, its  sections,  so  far  as  they  are  valid, 
should  remain,  while  those  that  are  invalid, 
should  be  disregarded.  The  rule  referred  to 
in  the  cases  above  cited  should  not  be  applied 
with  strictness  where  the  law  in  question  is  a 
general  law  providing  a  sevenue  for  the  gov- 
ernment. Parts  of  the  statute  being  adjudged 
to  be  void,  the  injustice  done  to  those  whose 
incomes  may  be  reached  by  those  provisions  of 
the  statute  that  are  not  declared  to  be,  in  them- 
selves, invalid,  could.  In  some  way,  be  com- 
pensated by  subsequent  legislation. 

If  the  sections  of  the  statute  relating  to  a  tax 
upon  incomes  derived  from  other  sources  than 
rents  and  invested  personal  property  are  to  fall 
because  and  only  because  those  relating  to 
rents  and  to  income  from  invested  personal 
property  are  invalid,  let  us  see  to  what  result 
such  a  rule  may  logically  lead.  There  is  no 
distinct,  separate  statute  providing  for  a  tax 
upon  incomes.  The  income  tax  is  prescribed 
by  certain  sections  of  a  general  statute  known 
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«8  the  Wilson  Tariff  Act.  The  Judgment  just 
rendered  defeats  the  purpose  of  Congress  by 
taking  out  of  the  revenue  not  less  than  thirty 
millions,  and  possibly  fifty  millions  of  dollars, 
-expected  to  be  raised  by  the  duty  on  incomes. 
We  know  from  the  offlclal  Journals  of  both 
bouses  of  Congress  that  taxation  on  imports 
would  not  have  been  reduced  to  the  exteut  it 
was  by  the  Wilson  Act,  except  for  the  belief 
that  that  could  be  safely  done  if  the  country 
had  the  benefit  of  revenue  derived  from  a  tax 
on  incomes.  We  know,  from  ofllcial  sources, 
that  each  house  of  Congress  distinctly  refused 
to  strike  out  theprovislons  imposins^  a  taxon  in- 
comes. The  two  houses  indicated  in  every  pos- 
sible way  that  it  mtui  be  a  part  of  any  scheme 
-684]  for  *the  reduction  of  taxation  and  for 
raising  revenue  for  the  support  of  the  govern- 
ment, that  (with  certain  specified  exceptions) 
incomes  arising  from  every  kind  of  property 
and  from  every  trade  and  calling  should  bbnr 
some  of  the  burdens  of  the  taxation  imposed. 
If  the  court  knows,  oris  Justified  in  believing, 
that  Congress  would  not  have  provided  an  in- 
•cume  tax  that  did  not  include  a  tax  on  incomes 
from  real  estate  and  personal  property,  we  are 
more  Justified  in  believing  that  no  part  of  the 
Wilson  Act  would  have  b^ome  a  law,  without 

frovision  being  made  in  it  for  an  income  tax. 
f .  therefore,  all  the  income  tax  sections  of  the 
Wilson  Act  must  fall  because  some  of  them 
are  invalid,  does  not  the  Judgment  this  day 
rendered  furnish  ground  for  the  contention 
that  the  entire  Act  falls  when  the  court  strikes 
from  it  all  of  the  income  tax  provisions,  with- 
out which,  as  every  one  knows,  the  Act  would 
never  have  been  pasj^ed? 

But  the  court  takes  care  to  say  that  there  is 
no  question  as  to  the  validity  of  any  part  of  the 
Wilson  Act,  except  those  sections  providing 
for  a  tax  on  incomes.  Thus  something  is 
saved  for  the  support  and  maintenance  of  the 
4;overnment.  It,  nevertheless,  results  that 
those  parts  of  the  Wilson  Act  that  survive  the 
new  theory  of  the  Constitution  evolved  by 
these  cases,  are  those  imposing  burdens  upon 
the  great  body  of  the  American  people  who 
•derive  no  renu  from  real  estate,  and  who  are 
not  so  fortunate  as  to  own  invested  personal 
property,  such  as  the  bonds  or  stocks  of  cor* 
poraiions,  that  hold  within  their  control  idmost 
the  entire  business  of  the  country. 

Such  a  result  is  one  to  be  deeply  deplored. 
It  cannot  be  regarded  otherwise  than  as  a  dis- 
aster to  the  country.  The  decree  now  passed 
dislocates— principally,  for  reasons  of  an  econ- 
omic nature — a  sovereign  power  expressly 
granted  to  the  general  government  and  long 
recognized  and  fully  established  by  Judicial 
■decisions  and  legislative  action.  It  so  inter- 
prets constitutional  provisions,  originally  de- 
signed to  protect  slave  property  against  op- 
pressive taxation,  as  to  give  privileges  and 
immunities  never  contemplated  by  the  found- 
-ers  of  the  government. 
^85]  *I  f  the  decision  of  the  majority  had 
stricken  down  all  the  income  tax  sections,  either 
because  of  unauthorized  exemptions,  or  be^ 
cause  of  defects  that  could  have  been  remedied 
by  subsequent  legislHtton,  the  result  would  not 
have  been  one  to  cnuse  anxiety  or  regret;  for.  in 
4iuch  a  case,  Congress  could  have  enacted  a  new 
statute  that  would  not  have  been  liable  to  con- 
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stitutional  objections.  But  the  serious  aspect 
of  the  present  decision  is  that  by  a  new  inter- 
pretation of  the  Constitution,  it  so  ties  the 
hands  of  the  legislative  branch  of  the  govern- 
ment, that  without  an  amendment  of  that  in- 
strument, or  unless  this  court,  at  some  future 
time,  should  return  to  the  old  theory  of  the 
Constitution.  Congress  cannot  subject  to  tax* 
ation — however  great  the  needs  cr  :>ressing  the 
necessities  of  the  government— either  the  in- 
vested personal  property  of  the  country,  bonds, 
stocks,  and  investments  of  all  kinds,  or  the  in* 
come  arising  from  the  renting  of  real  estate,  or 
from  the  yield  of  personal  property,  except 
by  the  grossly  unequal  and  unjust  rule  of  ap- 
portionment among  the  states.  Thus,  undue 
and  disproportioned  burdens  are  placed  upc3 
the  many,  while  the  few,  safely  entrenched 
behind  the  rule  of  apportionment  among  the 
states  on  the  basis  of  numbers,  are  permitted 
to  evade  their  share  of  responsibility  for  the 
support  of  the  government  ordained  for  the 
protection  of  the  rights  of  all. 

I  csnnot  assent  to  an  interpretation  of  the 
Constitution  that  impairs  and  cripples  the  JusI 
powers  of  the  national  government  in  the  es- 
sential matter  of  taxation,  and  at  the  same  time 
discriminates  against  the  greater  part  of  the 
people  of  our  country. 

The  practical  effect  of  the  decision  to-day  is  \ 
to  give  to  certain  kinds  of  property  a  position  J 
of  favoritism  and  advantage  inconsistent  with 
the  fundamental  principles  of  our  social  or- 
^nization,  and  to  invest  them  with  power  and 
influence  Uiat  may  be  perilous  to  that  portion 
of  the  American  people  upon  whom  rests  the 
larffer  part  of  the  burdens  of  the  government, 
ana  who  ought  not  to  be  subjected  to  the  do- 
minion of  aggregated  wealth  any  more  than  the 
property  of  the  cotmtry  should  be  at  the  mercy 
of  the  lawless. 

*I  dissent  from  the  opinion  and  Judg  [686 
ment  of  the  court. 

Mr.  Juttiee  Brown  dissenUnff: 

If  the  question  what  is  and  what  is  not  a  dt* 
rect  tax  were  now  for  the  first  time  presented, 
I  should  entertain  a  grave  doubt  whether,  in 
view  of  the  definitions  of  a  direct  tax  given  by 
the  courts  and  writers  upon  political  economy, 
during  the  present  century,  it  ought  not  to  be 
held  to  apply  not  only  to  an  income  tax,  but  to 
every  tax,  the  burden  of  which  is  borne,  both 
immediately  and  ultimately,  by  the  person 
paving  it  It  does  not,  however,  follow  that 
this  is  the  definition  bad  in  mind  by  the  fram- 
ers  of  the  Constitution.  The  clause  that  di- 
rect taxes  shall  be  apportioned  according  to 
the  population  was  adopted,  as  was  said  by 
Mr,  Justice  Patterson,  in  llyUon  v.  United 
States,  8  0.  a  8  DalL  171  [1:  5561,  t<>  m<^t  a 
demand  on  the  part  of  Ihe  Southern  states, 
that  representatives  and  direct  taxes  should  be 
apportioned  among  the  states  according  to 
their  respective  numbers.  In  this  connection 
he  observes:  '*The  provision  was  made  in 
favor  of  the  Southern  states.  They  imrseased 
a  large  number  of  slaves:  they  hiia  extensive 
tracts  of  territory,  thinly  setiiod  and  not  yery 
productive.  A  msjority  of  the  slates  bad  bat 
few  slaves,  and  several  of  them  a  limited  ter* 
ritorv,  well  settled  and  in  a  high  state  of  cnl* 
tiyition.    The  Southern  states.  If  do  provisloQ 
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iiad  been  introduced  in  the  Constitution,  would 
bave  been  wholly  at  the  mercy  of  the  other 
states.  Congress,  in  such  case,  might  tax 
slaves,  at  discretion  or  arbitrarily,  and  land  in 
-every  part  of  the  Union  at  the  same  rate  oV 
measure;  so  much  a  head  in  the  first  instance, 
4ind  so  much  an  acre  in  the  second.  To  guard 
^hem  against  imposition,  in  these  particulars, 
was  the  reason  for  introducing  the  clause  in 
the  Constitution,  which  directs  that  represen- 
tatives and  direct  taxes  shall  be  apportioned 
^mong  the  states  according  to  their  respective 
numbers." 

In  view  of  the  fact  that  the  great  burden  of 
^zation  among  the  several  states  is  assessed 
^pon  real  estate  at  a  valuation,  and  that  a  simi- 
lar tax  was  apparently  an  important  part  of  the 
revenue  of  such  states  at  the  time  the  Constitu- 
^387]tion  *was  adopted,  it  is  net  unreasonable 
to  suppose  that  this  is  the  only  undefined  di- 
rect tax  the  framers  of  the  Constitution  had  in 
view  when  they  incorporated  this  clause  into 
that  instrument.  The  significance  of  the 
words  "direct  taxes"  was  not  so  well  under- 
•stood  then  as  it  is  now,  and  it  is  entirely  prob 
«ble  that  these  words  were  used  with  reference 
to  a  generally  accepted  method  of  raising  a 
revenue  by  tax  upon  real  estate. 

That  the  rule  of  apportionment  was  adopted 
tor  a  special  and  temporary  purpose,  that 
passed  away  with  the  existence  of  slaverv,  and 
that  it  should  be  narrowly  construed,  u  also 
•evident  from  the  opinion  of  Mr.  Justice  Patter- 
son, wherein  lie  says  that  "the  Constitution 
has  been  considered  as  an  accommodating  sys- 
tem; it  was  the  effect  of  mutual  compromihes 
snd  concessions;  it  was  the  work  of  compro- 
mise. The  rule  of  apportionment  is  of  this 
nature;  it  is  radically  wrong;  it  cannot  be  sup 
ported  by  any  solid  reasoning.  Why  should 
slaves,  who  are  a  species  of  property,  be  rep- 
resented more  than  any  other  piroperiy?  The 
rule  ought  not,  therefore,  to  be  extended  by 
<^nstniction.  Again,  numbers  do  not  afford 
41  just  estimate  or  rule  of  wealth.  It  is,  indeed, 
a  very  uncertain  and  incompetent  sign  of  opu- 
lence. There  is  another  reason  agiunst  the 
•extension  of  the  principle,  laid  down  in  the 
•Constitution." 

But,  however  this  may  be,  I  regard  it  as 
very  clear  that  the  clause  rer;uirinij  direct 
taxes  to  be  apportioned  to  the  pop  liation  has 
no  application  to  taxes  which  are  not  capable 
-of  apportionment  accordinc:to  population.  It 
•cannot  be  supposed  that  ihe  convention  could 
have  contempl  ited  a  prnctical  inhibition  upon 
the  power  of  Congress  to  lax  in  some  wav  all 
taxable  property  wit 'in  the  Jurisdiction  of  the 
Federal  govern mei  t,  for  the  purposes  of  a 
national  revenue.  And  if  the  proposed  tax 
wore  such  tbni  in  its  nature  it  could  not  be 
4ipportioned  arr  or  ting  to  population,  it  natur- 
aHy  follows  that  ii  could  not  have  been  con- 
sidered a  diiect  tax,  within  the  meaning  of  the 
clause  in  question.  This  was  the  opinion  of 
Mr,  Justire  Iredell  in  the  Hylton  case, wherein 
he  shows  at  considerable  length  the  fact  that 
the  tax  up*  HI  cu>ria;res.  In  question  in  tbat  case, 
^as  *  ot  duch  as  could  be  apportioned,  and. 
<hen  fore,  was  not  a  direct  tax  in  the  sense  of 
the  Co  istitiitioii.  ••Suppoj»e,"  he  said,  "ten 
4S88i  ^dollars  contemplated  as  a  tax  on  each 
•char.ut.  or  post  chaise,  in  the  United  States,  and 
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the  number  of  both  In  all  the  states  becomputed 
at  one  hundred  and  five — the  number  of  Rep- 
resentatives in  Congress — this  would  produce 
in  the  whole  one  thousand  and  fifty  dollars: 
the  share  of  Yircinia,  being  ^*f  parts, 
would  be  $190;  the  share  of  Connecticut, 
being  jjpg  parts,  would  be  $70;  then  suppose 
Virginia  had  fiftj;  carriages,  Connecticut  two. 
the  share  of  Virginia  being  $190,  this  must  of 
course  he  collected  from  the  owners  of  car- 
riages, and  there  would,  therefore,  be  collected 
from  each  carriage  $3.80;  the  share  of  Connec- 
ticut being  $70,  each  carriage  would  pay 
$85."  In  fact,  it  needs  do  demonstration  to 
show  that  taxes  upon  carriages  or  any  partic 
ular  article  of  personal  property,  apportioned 
to  the  population  of  the  several  states,  would 
lead  to  the  grossest  inequalities,  since  the  num- 
ber of  like  articles  in  such  state  respectively* 
might  bear  a  greatly  unequal  proportion  to  the 
population.  This  was  also  the  construction 
put  upon  the  clause  by  Mr.  Justice  Story,  in 
his  work  upon  the  Constitution,  sections  955, 
950. 

Applying  the  same  course  of  reasoning  to 
the  income  tax,  let  us  see  what  the  result 
would  be.  Bv  the  census  of  1890  the  popula- 
tion of  the  United  States  was  62,622,250. 
Suppose  Congress  desired  to  raise  by  an 
income  tax  the  same  number  of  dollars,  or  the 
equivalent  of  one  dollar  from  each  inhabitant. 
Under  this  system  of  apportionment.  Massa- 
chusetts would  pay  $2,238,948.  South  Caro- 
lina would  pay  $1,151,149.  Massachusetts 
has,  however,  $2,808,645,447  of  property, 
with  which  to  pay  it,  or  $1252  per  capita, 
while  South  Carolina  has  but  $400,911,808  of 
property,  or  $848  to  each  inhabitant.  Assum- 
ing that  the  same  amount  of  property  in  each 
state  represents  a  corresponding  amount  of 
income,  each  inhabitant  of  South  Carolina 
would  pay  in  proportion  to  his  means  three 
and  one  half  times  as  much  as  each  inhabitant 
of  Massiicbusetts.  By  the  same  course  of  rea- 
soning, Mississippi,  with  a  valuation  of  $852 
per  capita,  would  pay  four  times  as  much  as 
Khode  Island,  with  a  valuation  of  $1459  per 
eamta.  North  Carolina,  with  a  valuation  of 
$861  per  capita,  would  pay  about  four  times 
as  much,  in  proportion  to  her  means,  as  New 
York,  ♦with  a  valuation  of  $1480  per  [689 
capita;  while  Maine,  with  a  per  capita  valua- 
tion of  $740,  would  pay  about  twice  as  much. 
Alabama,  with  a  valuation  of  $412,  would  pay 
nearly  three  times  as  much  as  Pennsylvania, 
with  a  valuation  of  $1177  per  capita.  In  fact, 
there  are  scarcely  two  states  that  would  pay 
the  same  amount  in  proportion  to  their  ability 
to  pay. 

If  the  states  should  adopt  a  similar  system 
of  taxation,  and  allot  the  amount  to  he  raised 
among  the  different  cities  and  towns,  or 
among  the  different  wards  of  the  same  city,  in 
proportion  to  their  population,  the  result 
would  be  so  monstrous  that  the  entire  public 
would  cry  out  against  It.  Indeed,  reduced  to 
it<<  last  analysis,  it  imposes  the  same  tax  upon 
the  laborer  that  it  does  upon  the  millionaire. 

So    also,  whenever   this   court   had   been 

called  upon  to  give  a   construction    to  this 

clau^  of  the  Constitution,  it  has  universally 

held  the  words  "  direct  taxes"  applied  only  to 

,  capitation  taxes  and  taxes  upon  land.    In  the 
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•elf-apportioning  according  to  numbers. 
"Other  direct  tax"  used  in  connection  with 
such  capitation  tax  must  have  been  intended 
to  refer  to  subjects  having  like,  or  approxi- 
mate, relation  to  numbers,  and  found  in  all  the 
fltates.  It  never  was  contemplated  to  reach  by 
direct  taxation  subjects  of  partial  distribution. 
What  would  be  thought  of  a  direct  tax  and 
the  apportionment  thereof  laid  upon  cotton  at 
60  much  a  bale,  upon  tobacco  at  so  much  a 
hogshead,  upon  rice  at  so  much  a  ton  or  a 
tierce?  Would  not  the  idea  of  apportioning 
that  tax  on  property,  non-existing  in  a  major- 
ity of  the  states,  oe  utterly  frivolous  and  ab- 
surd? 

Not  only  was  land  the  subject  of  general  dls- 
701]tribution8,  but*evidently  in  the  minds  of 
the  framers  of  the  Constitution  from  the  fact 
that  it  was  the  subject  of  taxation  under  the 
Confederation.  But  at  the  time  of  the  adoption 
of  the  Constitution  there  was,  with  the  single 
exception  of  a  partial  income  tax  in  the  state  of 
Delaware,  no  general  tax  on  incomes  in  this 
■country  nor  in  any  state  thereof.  Did  the 
framers  of  the  Constitution  look  forward  into 
the  future  so  as  to  contemplate  and  intend  to 
«over  such  a  tax  as  was  then  unknown  to 
them?    I  think  not. 

It  was  ten  or  eleven  years  after  the  adoption 
of  the  Constitution  before  the  English  govern- 
ment passed  her  first  income  tax  law  under  the 
leadership  of  Mr.  Pitt.  The  question  then 
arose,  to  which  the  Chief  Justice  has  referred, 
whether,  in  estimating  income,  you  could  look 
or  have  any  regard  to  the  source  from  which 
it  sprung.  That  question  was  material  be- 
<^u8e  by  the  Englisn  loan  acts  it  was  provided 
that  the  public  dividends  should  be  paid  *'free 
of  any  tax  or  charge  whatever,"  ana  Mr.  Pitt 
was  confronted  with  the  question  on  his  in- 
oome  tax  law  whether  he  proposed  to  reach  or 
could  reach  income  for  those  stoclcs.  He  said 
the  words  must  receive  a  reasonable  interpre- 
tation, and  that  the  true  construction  was  that 
you  should  not  look  at  all  to  the  nature 
of  the  source,  but  that  you  should  con- 
sider dividends,  for  the  purpose  of  the  income 
tax,  simply  in  relation  to  the  receiver  as  so 
much  income.  Tliis  construction  was  adopted 
tind  put  in  practice  for  over  fifty  years  with- 
out question.  In  1853  Mr.  Gladstone,  as 
Chancellor  of  the  Exchequer,  resisting  with 
all  his  genius  the  effort  to  make  important 
changes  of  the  income  tax,  said,  in  a  speech 
before  the  House  of  Commons,  that  the  con- 
struction of  Mr.  Pitt  was  undoubtedly  correct. 
These  opinions  of  distinguished  statesmen  may 
not  have  the  force  of  Judicial  authority,  but 
they  show  what  men  of  eminence  and  men  of 
ability  and  distinction  thought  of  the  income 
tax  at  its  original  inception. 

If  the  assumption  I  ht^e  made  that  the 
framers  of  the  Constitution  in  providing  for 
the  apportionment  of  a  direct  tax  had  in  mind 
41  subject-matter  or  subjects  matter,  which  had 
some  general  distribution  among  the  states  is 
702]correct.  it  is  *clear  that  a  tax  on  incomes 
— a  subject  not  of  general  distribution  at  that 
time  or  since— is  not  a  "direct  tax"  in  the  sense 
of  the  Constitution. 

The  framers  of  the  Constitution  proceeded 
tipon  the  theory  entertained  by  all  political 
writers  of  that  day,  that  there  was  some  rcla- 
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tion  more  or  less  direct,  between  popolatioo 
and  land.  But  there  is  no  connection  direct 
or  proximate,  between  rents  of  land  aod  in- 
comes of  personalty  and  population — ixMie 
whatever.  They  did  not  have  any  relation  to 
each  other  at  the  time  the  Constitution  wma 
adopted,  nor  have  they  ever  had  stnce,  and 
perhaps  never  will  have. 

Again,  it  is  settled  by  weU  considered  nn- 
thonties  that  a  tax  on  rents  and  a  tax  on  land 
itself  is  not  duplicate  or  double  taxation.  The 
authorities  in  England  and  in  this  country 
hold  that  a  tax  on  rents  and  a  tax  on  land  are 
different  things.  Besides  the  English  cases,  to 
which  I  have  not  the  time  or  strength  to  refer, 
there  is  the  well  considered  case  of  RMnm?H 
▼.  Allegheny  County,  7  Pa.  161,  when  Qibaon 
was  the  chief  justice  of  the  supreme  court  of 
Pennsylvania,  holding  that  a  tax  on  rent  is  not 
a  tax  on  the  land  out  of  which  it  arises.  In 
that  case  there  was  a  Uate  in  fee  of  certain 
premises,  the  lessee  covenanting  to  pay  all 
taxes  on  the  demised  premues.  A  tax 
was  laid  by  the  state  upon  both  land  and 
rent,  and  the  question  arose  whether  the 
tenant,  even  unaer  that  express  covenant, 
was  bound  to  pay  the  tax  on  the  land 
itself.  The  supreme  court  of  the  state  held 
that  he  was  not;  that  there  were  two  separ- 
arate,  and  distinct,  and  independent  subjects- 
matter;  and  that  his  covenant  to  pay  on  the 
demised  premises  did  not  extend  to  the  pay- 
ment of  the  tax  charged  upon  the  rent  against 
the  land  owner.  All  the  circumstances  sor- 
rounding  the  formation  and  adoption  of  the 
Constitution  lead  to  the  conclusion  that  Only 
such  tax  as  is  laid  directly  upon  property  at 
such,  according  to  valuation  or  assessment, 
is  a  "direct  tax"  within  the  true  meaning  of 
the  Constitution. 

Again,  we  cannot  attribute  to  the  framen  of 
the  Constitution  an  intention  to  make  any  tax  a 
direct  tax  which  it  was  impossible  to  apportion. 
If  it  cannot  be  apportioned  without  gross  in- 
justice, *we  may  feel  assured  that  it  is  ar703 
tax  never  contemplated  by  the  Constitution  as 
a  direct  tax.  No  tax,  therefore,  can  be  re- 
garded as  a  direct  tax,  in  the  sense  of  that  in- 
strument, which  is  incapable  of  apportion* 
ment  by  the  rule  of  numbers.  The  constitu- 
tional provision  clearly  implies  in  the  require- 
ment of  apportionment  that  a  direct  tax  is 
such,  and  such  only,  as  can  be  apportioned 
without  glaring  inequality,  manifest  injustice, 
and  unfairness  as  between  those  subject  to  its 
burden.  The  most  natural  and  practical  test 
by  which  to  determine  what  is  a  direct  tax  ia 
the  sense  of  the  Constitution  is  to  ascertain 
whether  the  tax  can  be  apportioned  among  the 
several  states  according  to  their  respective 
number,  with  reasonable  approximate  justice, 
fairness,  and  equality  to  all  the  citixens  and 
inhabitants  of  the  country  who  may  be  sub- 
ject to  the  operation  of  the  Uw.  The  fact  that 
a  tax  cannot  be  so  apportioned  without  pro- 
ducing gross  injustice  and  inequality  among 
those  required  to  pay  it  should  settle  the  ques- 
'  tion  that  it  was  not  a  direct  tax  within  the 
true  sense  and  meaning  of  those  words  as 
they  are  used  in  the  Constitution. 

Let  us  apply  this  test.  Take  the  OlnstratioD 
suggested  In  the  opinion  of  the  court.  Con- 
gress lays  a  tax  of  thirty  millions  npoo  the  in- 
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cated  amount,  and  directs  that  tax  to  be  ap- 
portioned among  the  several  states  according 
to  their  numbers,  and  when  so  apportioned  to 
be  prorated  amongst  the  citizens  of  the  respec- 
tive states  coming  within  the  operation  of  the 
law.     To  two  states  of  equal  population,  the 
«aine  amount  will  be  allotted.     In  one  of  these 
states  there  are  1000  individuals  and  in  the 
other  2000  subject  to  the  tax.    The  former  un- 
•der  the  operation  of  the  apportionment  will  be 
required  to  pay  twice  the  rate  as  the  latter  on 
the  same  amount  of  income.    This  disparity 
tiDd  inequality  will  increase  Just  in  proportion 
us  the  numbers  subject  to  the  taxin  the  diffier- 
«nt  states  differ  or  vary.    By  way  of  further 
illustration,  take  the  new  stiite  of  Washington 
and  the  old  state  of  Rhode  Island,  having 
About  the  same  population.     To  each  would 
be  assigned  the  same  amount  of  the  general 
assessment.    In  the  former,  we  will  say  there 
are  5000  citizens  subject  to  the  operation  of  the 
T04:]  law,  in  the  latter  ♦SO.OOO.   The  citizen  of 
"Washington  will  be  required  to  pay  ten  tim^ 
ms  much  as  the  citizen  of  Rhode  Island  on  the 
^ame  amaunt  of  taxable  income.    Extend  the 
rule  to  all  the  states,  and  the  result  is  that  the 
larger  the  number  of  those  subject  to  the  oper- 
ation of  the  law  in  any  given  state,  the  smaller 
tiieir  proportion  of  the  tax  and  the  smaller 
their  rate  of  taxation,  while,  in  respect  to  the 
smaller  number  in  other  states,  the  greater  will 
be  their  rate  of  taxation  on  the  same  income. 

But  it  is  said  that  this  inequality  was  inten- 
tional upon  the  part  of  the  framers  of  the  Con- 
stitution; that  it  was  adopted  with  a  view  to 
protect  property  owners  as  a  class.  Where 
does  such  an  idea  find  support  or  countenance 
under  a  Constitution  framed  and  adopted  "to 
promote  justice?"  The  government  is  not 
dealing  with  the  states  in  this  matter;  it  is 
dealing  with  its  own  citizens  throughout  the 
country,  irrespective  of  state  lines,  and  to  say 
that  the  Constitution,  which  was  intended  to 
promote  peace  and  justice,  either  in  its  whole 
or  in  any  part  thereof,  ever  intended  to  work 
out  such  a  result,  and  produce  such  gross  dis- 
oriniination  and  iDJtistice  betwmi  tbS'citizens 
of  a  common  country,  is  bevond  all  reason. 

What  is  to  be  the  end  of  the  application  of 
this  new  rule  adopted  by  the  court?  A  tax  is 
laid  by  the  general  government  on  all  the 
money  on  hand  or  on  deposit  of  every  citizen 
of  the  government  at  a  given  date.  8'uch  tax- 
ation prevails  in  many  of  the  states.  The 
government  has,  under  its  taxing  power  the 
right  to  lay  such  a  tax.  When  laid  a  few  par- 
ties come  before  the  court  and  say:  "My  de- 
posits were  derived  from  the  proceeds  of  farm 
products  or  from  the  interest  on  bonds  and 
securities,  and  they  are  not.  therefore,  taxable 
by  this  law."  To  make  your  tax  valid  you 
must  apportion  the  tax  amongst  all  the  citizens 
of  the  government,  according  to  the  popula- 
tion of  the  respective  states,  taking  the  whole 
subject-matter  out  of  the  control  of  Congress, 
both  (he  rate  of  taxation  and  the  assessment, 
and  imposing  it  upon  the  people  of  the  country 
by  an  arbitrary  rule  which  produces  such  in- 
equality as  I  have  briefly  pointed  nut. 

In  my  judgment  the  principle  announced  in 
the  decision  practically  destroys  the  power  of 
705J  the  government  to  reach  'incomes  from 
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little  or  no  real  difference  between  denvmg  the 
existence  of  the  power  to  tax  incomes  from  real 
and  personal  estate,  and  attaching  such  condi- 
tions and  requirements  to  its  exercise  as  will 
render  it  impossible  or  incapable  of  any  practi- 
cal operation.  You  might  just  as  well  in  this 
case  strike  at  the  power  to  reach  incomes  from 
the  sources  indicated  as  to  attach  these  condi- 
tions of  apportionment  which  no  legislature 
can  ever  undertake  to  adopt,  and  which,  if 
adopted,  cannot  be  enforced  with  any  degree  ' 
of  equality  or  fairness  between  the  common 
citizens  of  a  common  country. 

The  decision  disregards  the  well  established 
canon  of  construction  to  which  I  have  referred, 
that  an  Act  passed  by  a  co-ordinate  branch  of 
the  government  has  every  presumption  in  its 
favor,  and  should  never  be  declared  invalid  by 
the  courts  unless  its  repugnancy  to  the  Consti- 
tution is  clear  beyond  all  reasonable  doubt.. 
It  is  not  a  matter  of  conjecture;  it  is  the  estab- 
lished principle  that  it  must  be  clear  beyond  a 
reasonable  doubt.  I  cannot  see,  in  view  of 
the  past,  how  this  case  can  be  said  to  be  free 
of  doubt 

Again,  the  decision  not  onl^  takes  from 
Congress  its  rightful  power  of  nxing  the  rate 
of  taxation,  but  substitutes  a  rule  incapable  of 
application  without  producing  the  most  mon- 
strous inequality  and  injustice  between  citizens 
residing  in  different  sections  of  their  common 
country,  such  as  the  framers  of  the  Constitu- 
tion never  could  have  contemplated,  such  as 
no  free  and  enlightened  people  can  ever  possi- 
bly sanction  or  approve. 

The  practical  operation  of  the  decision  is  not 
only  to  disregard  the  great  principles  of  equal- 
ity in  taxation,  but  the  further  principle  that 
in  the  imposition  of  taxes  for  the  benefit  of  the 
government  the  burdens  thereof  should  be  im- 
posed upon  those  having  most  ability  to  bear 
them.  This  decision,  in  effect  works  out  a  di- 
rectly opposite  result,  in  relieving  the  citizens 
having  the  greater  abilitj/,  while  the  burdens 
of  taxation  are  made  to  fall  most  heavily  and 
oppressively  upon  those  having  the  least  abil- 
ity. It  lightens  the  burden  upon  the  larger 
number,  in  some  states  subject  to  the  tax,  and 
places  it  most  ^unequally  and  dispropor-[706 
tionately  on  the  smaller  number  in  other  states. 
Considered  in  all  its  bearings,  this  decision  is, 
in  nry  judgment,  the  most  disastrous  blow 
ever  struck  at  the  constitutional  power  of 
Congress.  It  strikes  down  an  important  por- 
tion of  the  most  vital  and  essential  power  of 
the  government  in  practically  excluding  any 
recourse  to  incomes  from  real  and  persona! 
estate  for  the  purpose  of  raising  needed  reve- 
nue to  meet  the  government's  wants  and 
necessities  under  any  circumstances. 

I  am  therefore  compelled  to  enter  my  dis- 
sent to  the  judgment  of  the  court. 


Mr,  Justice  White  dissentlne: 

I  deem  it  unnecessary  to  elaborate  my  rea- 
sons for  adhering  to  the  views  hitherto  ex- 
pre^^sed  by  me,  and  content  myself  with  the 
fol  owing  statement  of  points: 

1st.  The  previous  opinion  of  the  court  held 
that  the  inclusion  of  rentals  from  real  estate 
in  income  subject  to  taxation  laid  a  direct  tax 
on  the  real  estate  itself,  and  was,  therefore,  un- 

72  1149 


705-709 


SUPBESCS  Ck>UBT  or  THB  UllITED  SXATEa 


OoilTiii, 


coostitutional  and  void,  uDless  apportioned. 
From  this  positioo  I  dissented,  on  the  ground 
that  it  overthrew  the  settled  construction  of 
the  Constitution,  as  applied  in  one  hundred 
years  of  practice,  sanctioned  by  the  repeated 
and  unanimous  decisions  of  this  court,  and 
taught  by  every  theoretical  and  philosophical 
writer  on  the  Constitution  who  has  expressed 
an  opinion  upon  the  subject. 

2d.  The  court  in  its  present  opinion  consid- 
ers that  the  Constitution  requires  it  to  extend 
tlie  former  ruling  yet  further,  and  holds  that 
the  inclusion  of  revenue  from  personal  prop- 
erty in  an  income  subjected  to  taxation  amounts 
to  imposing  a  direct  tax  on  the  personal  prop- 
erty, which  is  also  void ,  unless  apportioned.  As 
a  tax  on  income  from  real  and  personal  property 
is  declared  to  be  unconstitutional  unless  appor- 
tioned, because  it  is  equivalent  to  a  direct  tax 
on  such  property,  it  follows  that  the  decision 
.now  rendered  holds  not  only  that  the  rule  of 
apportionment  must  be  applied  to  an  income 
tax,  but  also  that  no  tax,  whether  direct  or  in- 
direct, on  either  real  and  personal  property  or 
investments  can  be  levied  unless  by  apportion* 
707]  ment.  *E  very  thing  said  in  the  dissent 
^m  the  previous  decision  applies  to  the  ruling 
now  announced, which,  [  think,  ns^rnvatesand 
accentuates  the  court's  departure  from  the 
settled  construction  of  the  Constitution. 

8d.  The  court  does  not,  except  in  some  par- 
ticulars, review  the  reasoning  advanced  in  sup 
port  of  its  previous  conclusion,  and  therefore 
the  opinion  does  not  render  it  necessary  for  me 
to  do  more  than  refer  to  the  views  expressed  in 
my  former  dissent,  as  applicable  to  the  posi- 
tion now  taken  and  then  to  briefly  notice  the 
new  matter  advanced. 

4th.  As,  however,  on  the  rehearing,  the  is- 
sues have  been  elaborately  argued,  I  deem  it 
also  my  duty  to  state  why  the  reargument  has 
in  no  way  shaken,  but  on  the  contrary  has 
strenirthened,  the  convictions  hitherto  ex- 
pressed. 

5th.  The  reasons  ur<:ed  on  the  reargument 
aeem  to  me  to  involve  a  series  of  contradictory 
theories : 

a.  Thus,  in  answering  the  proposition  that 
ffylion  V.  United  8tate$,  8  U.  8.  8  Dall.  171 
ri:  556],  and  the  cases  which  followed  and  con- 
nrmed  it,  have  setted  that  the  word  "direct/* 
as  used  in  the  Constitution,'appIies  onlv  to  capi- 
tation taxes  and  taxes  on  land,  it  is  nrs^  con- 
tended that  this  claim  is  unfounded,  and  that 
nothing  of  the  kind  was  so  decided,  and  it  is 
then  argued  that  **  a  century  of  error^  should 
furnish  no  obstacle  to  the  reversal,  by  this 
court,  of  a  continuous  line  of  decisions  inter- 
preting the  constitutional  meaning  of  that 
word,  if  such  decisions  be  considerecl  wrong. 
Whence  the  "century  of  error"  is  evolved,  un- 
less the  cases  relied  on  decided  that  the  word 
"direct"  was  not  to  be  considered  in  its  eco- 
nomic sense,  does  not  appear  from  the  argu- 
ment 

b.  In  answer  to  the  proposition  that  the  pas- 
sage of  the  Carriage  Tax  Act  and  the  decision  in 
the  Hylton  case  which  declared  that  Act  con- 
stitutional, involved  the  assumption  that  the 
word  "direct"  in  the  Constitution  was  to  be 
considered  as  applying  only  to  a  tax  on  land 
aud  capitation,  it  to  said  that  this  view  of  the 
act  Mid  decision  is  faulty,  and,  therefore,  the 
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inference  deducted  from  it  is  erroneous,  i' 
the  same  time  reference  is  made  to  the  opici^ 
of  Mr.  Madison,  that  the  Carriage  Tax  Ad  vu 
passed  in  violation  of  the  ^Constitution.  [70H 
and  hence  that  the  decision  which  held  it  cc: 
stitutional  was  wrong.  How  that  distingaislfj 
statesman  could  have  considered  that  the  in 
violated  the  Constitution,  and  bow  be  co;. . 
have  regarded  the  decision  'ivhich  affirmed  hi 
validity  as  erroneous,  unless  Act  and  ded>i : 
were  not  in  accord  with  his  view  of  the  mm 
ing  of  the  word  "direct^"  the  argument  is. 
fails  to  elucidate. 

6th.  Attention  was  previously  called  to  the  fs:: 
that  practically  all  the  theoretical  and  ph . 
sophical  writers  on  the  ConstitatioD,  since  ^^-t 
Carriage  Tax  Act  was  passed  and  the  Hjl: : 
case  was  decided,  have  declared  that  the  vor: 
"direct"  in  the  Constitution  applies  only  to  tua 
on  land  and  capitation  taxes.  The  list  of  wrv 
er8,formerly  referred  to,  with  the  addition  oft 
few  others  not  then  mentioned,  includes  Etn: 
Story,  Cooley,  Miller,  Bancroft,  tlie  liistonir :' 
the  Constitution,  Pomeroy,  Hare,  Burroosu 
Ordroneaux,  Black,  Farrar.  Fl:iDders,Bat€miQ. 
Patterson,  and  Von  Hoist.  How  is  this  orer 
whelmius  consensus  of  publicists,  of  law  vm 
ers,  and  historians  answered?  By  saying  ibit 
their  opinions  ou^ht  not  to  be  regarded,  bt 
cause  they  were  misled  by  the  dicta  in  the  Hj^ 
ion  case  into  teaching  an  erroneous  doctrioe 
How,  if  the  Hylton  case  did  not  decide  u> 
question  of  direct  taxation,  it  could  have  nu 
led  all  these  writers— amonz  them  some  of  t^ 
noblest  and  brightest  intellects  which  htTr 
adorned  our  national  life— is  not  explained 
In  other  words,  in  order  to  escape  the  effect  of 
the  Act  and  of  the  decision  upon  it.  it  is  arguec 
that  they  did  not,  by  necessary  imp]icatioa,e» 
tablish  that  direct  taxes  wereonlj  land  and  ci;^ 
tation  taxes,  and  in  the  same  breath,  in  order 
to  avoid  the  force  of  the  harmonioas  interprt- 
tation  of  the  Constitution  by  all  tbe  great  wn 
ters  who  have  expounded  it,  we  are  tokl  ^mi 
their  views  are  worthle««  because  they  wwt 
misled  by  the  Hylton  case. 

7ih.  If,  as  is  admitted,  all  these  authon  hart 
interpreted  the  Hylton  *:ase  as  con flning  direct 
taxes  to  land  and  capitation  taxes.  I  sotes 
that  their  unanimity,  instead  of  affbcding  font 
dation  for  the  argument  that  they  weie  misl^i 
by  that  case,  furnishes  a  much  better  aod  mfer 
guide  as  to  wh^t  its  decision  necessarily  implied 
Uian  does  the  contention  now  *made,  on-  [70^ 
less  we  are  to  hold  that  all  these  great  miodswm 
so  feeble  as  io  be  led  into  concluding  that  tbr 
case  decided  what  it  did  not  deckle,  ukI  onlr« 
we  are  to  say  that  the  true  light  in  regard  t 
the  meaning  of  this  word  "direct**  has  oome  to 
no  writer  or  thinker  from  that  time  antil  bo« 

8th.  Whilst  it  is  admitted  that  in  tbe  disco- 
sions  at  the  bar  of  this  court  in  years  ptf'. 
when  the  previous  cases  were  before  it«  copio.;^ 
reference  was  made  to  the  lines  of  aatbohiT 
here  advanced,  and  that  nothing  new  is  now 
urircd.  we  are,  at  the  same  tione,  told  that 
strange  as  it  may  seem,  the  sources  of  tbe  Coo 
stitution  hav^  been  "neglected"  up  to  tbe  prf 
sent  time;  and  this  supposed  neglect  is  awcrtK 
in  order  to  Justify  the  overthrow  of  aa  intcrTtr 
tation  of  the  Constitution  concluded  by  tmtf* 
ments  and  decisions  dating  from  tbe  foundati  * 
of  the  government      How  this  n^lect  of  t'" 
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sources  of  the  CoDStitutton  in  the  past  Is  com- 
patible with  the  admission  that  nothing  Dew  is 
here  advanced,  is  not  explained. 

9th.  Although  the  opinions  of  Kent,  Story, 
Cooley,  and  all  the  other  teachers  and  writers 
CD  the  Constitution  are  here  disregarded  in 
determining  the  constitutional  meaning  of  the 
word  "direct,"  the  opinions  of  some  of  the 
same  authors  are  cited  as  conclusive  on  other 
questions  involved  in  this  case.  Why  the 
opinions  of  these  great  men  should  be  treated 
as  *'  worthless"  in  regard  to  one  question  of 
constitutional  law,  and  considered  conclusive 
on  another,  remains  to  be  discovered. 

lOtb.  The  same  conflict  of  positions  is  pre- 
sented in  other  respects.  Thus,  in  support  of 
various  views  upon  incidental  questions,  we 
are  referred  to  many  opinions  of  this  court  as 
conclusive,  and,  at  the  same  time,  we  are  told 
that  all  the  decisions  of  this  court  from  the 
Hylton  case  down  to  the  Springer  case  in  re- 
gard to  direct  taxation  are  wrong  if  they  limit 
Uie  word  "  direct"  to  land  and  capitation,  and 
must,  therefore,  be  disregarded,  because  '*a 
century  of  error"  does  not  suffice  to  deter- 
mine a  question.  How  the  decisions  of  this 
court  settling  one  principle  are  to  be  cited  as 
autboritv  for  that  principle,  and,  at  the  same 
time,  it  is  to  be  argued,  that  other  decisions, 
7 101  equally  unanimous  and  concurrent,  *are 
no  authority  for  another  principle,  involves  a 
logical  dilemma,  which  caunot  be  solved. 

11th.  In  dissenting  before,  it  was  contended 
that  the  passage  of  the  Carriage  Tax  Act  and 
the  decision  of  this  court  thereon  had  been 
accepted  by  the  legislative  and  executive 
branches  of  the  government  from  that  time  to 
this,  and  that  this  acceptance  had  been  mani- 
fested by  conforming  all  taxes  thereafter  im- 
posed to  the  rule  of  taxation  thus  established. 
This  is  answered  by  saying  that  there  was  no 
such  acceptance,  because  the  mere  abstention 
from  the  exercise  of  a  power  affords  no  indi- 
cation of  an  intention  to  disown  the  power. 
The  fallacv  here  consists  in  confusing  action 
with  inaction.  It  was  not  reasoned  in  the  pre- 
vious dissent  that  mere  inaction  implied  the 
lack  of  a  ^vernmental  power,  but  that  the 
definite  action  in  a  particular  way,  when  con- 
strued in  connection  with  the  Hylton  decis- 
ion, established  a  continuous  governmental 
interpretation. 

12th.  Whilst  denying  that  there  has  been  any 
rule  evolved  from  the  Hylton  case  and  applied 
by  the  f^overnment  for  the  past  hundred 
years,  it  is  said  that  the  results  of  that  case 
were  alwavs  disputed  when  enforced.  How 
there  coula  be  no  rule,  and  yet  the  results  of 
the  rule  could  be  disputed,  is  likewise  a  difH- 
cultv  which  is  not  answered. 

18th.  The  admission  of  the  dispute  was 
necessitated  by  the  statement  that  y  when,  in 
1861,  it  was  proposed  to  levv  a  direct  tax,  by 
apportionment,  on  personal  property,  a  com- 
mittee of  the  House  of  Representatives  re- 
ported that  under  the  Hylton  case  it  could  not 
be  done.  This  fact,  if  accuratelv  stated,  fur- 
nishes the  best  evidence  of  the  existence  of  the 
rule  which  the  Hylton  case  had  established, 
and  shows  that  the  decision  now  made  reverses 
that  case,  and  sustains  the  contention  of  the 
minority  who  voted  against  the  Carriage  Tax 
Act,  and  whose  views  were  defeated  in  its 

158  U.  S. 


passage  and  repudiated  iti  the  decision  upon 
it,  and  have  besides  been  overthrown  by  the 
unbroken  history  of  the  government  and  by 
all  the  other  adjudications  of  this  court  con- 
firming the  Hylton  case. 

14th.  The  decision  here  announced  holdine 
that  the  tax  on  the  income  from  real  estate  and 
the  tax  on  the  income  from  ^personal  [711 
property  and  investments  are  direct,  ana  there 
fore  require  apportionment,  rests  necessarily 
on  the  proposition  that  the  word  "  direct"  in 
the  Constitution  must  be  construed  in  the 
economic  sense;  that  is  to  say,  whether  a  tax 
be  direct  or  indirect  is  to  be  tested  by  ascer- 
taining whether  it  ia  capable  of  being  shifted 
from  Uie  one  who  immediately  pays  it  to  an 
ultimate  consumer.  If  it  cannot  be  so  shifted* 
it  is  direct;  if  it  can  be.  it  is  indirect  But  the 
word  in  this  sense  applies  not  only  to  the  in- 
come from  refd  estate  and  personal  property* 
but  also  to  business  gains,  professional  earn- 
ings, salaries,  and  all  of  the  many  source* 
from  which  human  activity  evolves  profit  or 
income  without  invested  capital  These  latter 
tbe  opinion  holds  to  be  taxable  without  appor- 
tionment, upon  the  theory  that  taxes  on  them 
are  "excises,"  and,  therefore,  do  not  require 
apportionment  according  to  the  previous  de- 
cisions of  this  court  on  the  subicet  of  income 
taxation.  These  decisions,  Hylton  v.  United 
States,  8  U.  S.  8  Dall.  171  11:  5:6];  Pacific 
Ins.  Co.  V.  SouU,  74  U.  8.  7  Wall.  443_ri9: 
981;  VeasUe  Bank  v.  F^no,  75  U.  8.  8  Wall. 
588  [19:  4821;  Scfwley  v.  Rew,  90  U.  8.  2S 
Wall.  331  [23:  991;  Springer  y.  United  States. 
102  U.  S.  586  [20: 258J.  hold  that  the  word 
"direct"  in  the  Constitution  refers  only  to  di- 
rect taxes  on  land,  and  therefore  has  a  consti- 
tutional significance  wholly  different  from  tho 
sense  given  to  that  word  by  the  economists. 
The  ruling  now  announced  overthrows  all 
these  decisions.  It  also  subverts  tbe  economic 
signification  of  the  word  "direct"  which  it 
seemingly  adopts.  Under  that  meaning,, 
taxes  on  business  gains,  professional  earnings^ 
and  salaries  are  as  much  direct,  and,  indeed, 
even  more  so.  than  would  be  taxes  on  invested 
personal  property.  It  follows,  I  submit,  that 
the  decision  now  rendered  accepts  a  rule  and 
at  once  in  part  overthrows  it.  In  other 
words,  the  necessary  result  of  the  conclusion 
is  to  repudiate  the  decisions  of  this  court,  pre- 
viously rendered,  on  the  ground  that  they  mis- 
interpreted the  word  "direct,"  by  not  giving 
it  its  economic  sense,  and  then  to  decline  to 
follow  the  economic  sense  because  of  the  pre- 
vious decisions.  Thus  the  adoption  of  the 
economic  meaning  of  the  word  destroys  the 
decisions,  and  they  in  turn  destroy  the  rule 
established.  It  follows,  it  seems  to  me,  that  the 
conclusion  now  announced  rests  neither  upon 
the  ^economic  sense  of  the  word  '•direct"[7 1 2 
or  tbe  constitutional  significance  of  that  term. 
But  it  roust  rest  upon  one  or  the  other  to  be 
sustained.  Resting  on  neither,  it  has,  to  mj 
mind,  no  foundation  in  reason  whatever. 

15th.  This  contradiction  points  in  the 
strongest  way  to  what  I  conceive  to  be  tbo 
error  of  changinc:,  at  this  late  day,  a  settled 
construction  of  the  Constitution.  It  demon- 
strates. I  think,  how  conclusively  the  previ- 
ous ca^es  have  determined  every  question 
involved  in  this,  and  shows  that  the  aoctrino 
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constitutional  and  void,  unless  apportioned. 
From  tbis  position  I  dissented,  on  the  ground 
that  it  overthrew  the  settled  construction  of 
the  Constitution,  as  applied  in  one  hundred 
years  of  practice,  sanctioned  by  the  repeated 
and  unanimous  decisions  of  this  court,  and 
taught  by  every  theoretical  and  philosophical 
writer  on  the  Constitution  who  has  expressed 
an  opinion  upon  the  subject. 

2d.  The  court  in  its  present  opinion  consid- 
ers that  the  Constitution  requires  it  to  extend 
the  former  ruling  yet  further,  &nd  holds  that 
the  inclusion  of  revenue  from  personal  prop- 
erty in  an  income  subjected  to  taxation  amounts 
to  imposing  a  direct  tax  on  the  personal  prop- 
erty, which  is  also  void ,  unless  apportioned.  As 
a  tax  on  income  from  real  and  personal  property 
is  declared  to  be  unconstitutional  unless  appor- 
tioned, because  it  is  equivalent  to  a  direct  tax 
on  such  property,  it  follows  that  the  decision 
.now  rendered  holds  not  only  that  the  rule  of 
apportionment  must  be  applied  to  an  income 
tax,  but  also  that  no  tax,  whether  direct  or  in- 
direct, on  either  real  and  personal  property  or 
investments  can  be  levied  unless  by  apportion- 
707]  ment.  *Everything  said  in  the  dissent 
from  the  previous  decision  applies  to  the  ruling 
now  aunounced, which,  [  think,  nir^rnvatesaDd 
accentuates  the  court's  departure  from  the 
settled  construction  of  the  Constitution. 

8d.  The  court  does  not,  except  in  some  par- 
ticulars, review  the  reasoning  advanced  in  sup- 
port of  its  previous  conclusion,  and  therefore 
the  opinion  does  not  render  it  necessary  for  me 
to  do  more  than  refer  to  the  views  expressed  in 
my  former  dissent,  as  applicable  to  the  posi- 
tion now  taken  and  then  to  briefly  notice  the 
new  matter  advanced. 

4th.  As,  however,  on  the  rehearing,  the  is- 
sues have  been  elaborately  argued,  I  deem  it 
also  my  duty  to  state  why  the  reargument  has 
in  no  way  shaken,  but  on  the  contrary  has 
strenirthened,  the  convictions  hitherto  ex- 
pressed. 

5th.  The  reasons  ur^d  on  the  reargument 
geem  to  me  to  involve  a  series  of  contradictory 
theories : 

a.  Thus,  in  answering  the  proposition  that 
Hylton  V.  UniUd  8tate$,  8  U.  8.  8  Dall.  171 
ri:  556],  and  the  cases  which  followed  and  con- 
nrmed  it,  have  setted  that  the  word  "direct," 
as  used  in  the  Coostitution,'app]ies  onl  v  to  capi- 
tation taxes  and  taxes  on  land,  it  is  nrs^  con- 
tended that  this  claim  Is  unfounded,  and  that 
nothing  of  the  kind  was  so  decided,  and  it  is 
then  argued  that  •*  a  century  of  error"  should 
furnish  no  obstacle  to  the  reversal,  by  this 
court,  of  a  continuous  line  of  decisions  inter- 
preting the  constitutional  meaning  of  that 
word,  if  such  decisions  he  considered  wrong. 
Whence  the  "century  of  error"  is  evolved,  un- 
less the  cases  relied  on  decided  that  the  word 
* 'direct"  was  not  to  be  considered  in  its  eco- 
nomic sense,  does  not  appear  from  the  argu- 
ment. 

6.  In  answer  to  the  proposition  that  the  pas- 
sage of  the  Carriage  Tax  Act  and  the  decision  in 
the  Hylton  case  which  declared  that  Act  con- 
stitutional, involved  the  assumption  that  the 
word  "direct"  in  the  Constitution  was  to  be 
considered  as  applying  only  to  a  tax  on  land 
aud  capitation,  it  is  said  that  this  view  of  the 
act  and  decision  is  faulty,  and,  therefore,  the 
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inference  deducted  from  ft  is  erroneous.  A: 
the  same  time  reference  is  made  to  the  opioioo 
of  Mr.  Madison,  that  the  Carriage  Tax  Act  waa 
passed  in  violation  of  the'Constitution.  f  709- 
and  hence  that  the  decision  which  held  it  con- 
stitutional was  wrong.  How  that  distinguished 
statesman  could  have  considered  that  the  Act 
violated  the  Constitution,  and  how  be  coal  j 
have  regarded  the  decision  which  afllmaed  iu 
validity  as  erroneous,  unless  Act  and  decision 
were  not  in  accord  with  his  view  of  the  mean 
ing  of  the  word  "direct,"  the  argument  also 
fans  to  elucidate. 

6th.  Attention  was  pre  vlously  called  to  the  fact 
that  practically  all  the  theoretical  and  philo^ 
sophical  writers  on  the  Constitution,  since  the 
Carriage  Tax  Act  was  pasaed  and  the  Hjltoo 
case  was  decided,  have  declared  that  the  word 
**direct"  in  the  Constitution  applies  only  to  taxes 
on  land  and  capitation  taxes.    The  list  of  writ- 
ers, formerly  referred  to,  with  the  addition  of  » 
few  others  not  then  mentioned,  includes  Kent. 
Story,  Cooley,  Miller,  Bancroft,  the  historian  of 
the  Constitution,  Pomeroy,  Hare,  Burroughs, 
Ordroneaux,  Black,  Farrar.  Flanders,  Bateman, 
Patterson,  and  Von  Hoist.     How  is  this  over- 
whelming  eon»en»tu  of  publicists,  of  law  writ- 
ers, and  historians  answered?    By  saying  that 
their  opinions  ou^ht  not  to  be  re^rd^.   be- 
cause they  were  misled  by  the  dicta  in  the  HjV- 
ion  case  into  teaching  an  erroneous  doctrine 
How,  if  the  Hylton  case  did  not  decide  this 
question  of  direct  taxation,  it  could  have  mis^ 
led  all  these  writers— among  them  some  of  the 
noblest  and  brightest  intellects  which  have 
adorned  our  national  life— is  not  explained. 
In  other  words,  in  order  to  escape  the  effect  of 
the  Act  and  of  the  decision  upon  it,  it  is  argued 
that  they  did  not,  by  necessary  implication,  ea- 
tablish  that  direct  taxes  were  only  land  and  capi- 
tation taxes,  and  in  the  same  breath,  in  orttor 
to  avoid  the  force  of  the  harmonious  interpre- 
tation of  the  Constitution  by  all  the  great  wri- 
ters who  have  expounded  it,  we  are  told  that 
their  views  are  worthle^A  because  they  Wtfa 
misled  by  the  Hylton  case. 

7th.  If,  as  is  admitted,  all  these  authors  have 
interpreted  the  Hylton  <:ase  as  confining  direct 
taxes  to  land  and  capitation  taxes,  I  submit 
that  their  unanimity,  instead  of  affooding  foun- 
dation for  the  argument  that  they  were  misled 
by  that  case,  furnishes  a  much  better  and  safer 
guide  as  to  wh^t  its  decision  necessarily  implied 
than  does  the  contention  now  *made,  un-  [tOd* 
less  we  are  to  hold  that  all  these  great  minds  were 
so  feeble  as  io  be  led  into  concluding  that  the 
case  decided  what  it  did  not  decide,  and  unless 
we  are  to  say  that  the  true  light  in  regard  to 
the  meaning  of  this  word  "direct"  has  come  to- 
ne writer  or  thinker  from  that  time  until  now. 

8th.  Whilst  it  is  admitted  that  in  the  discos^ 
sions  at  the  bar  of  this  court  in  years  past, 
when  the  previous  cases  were  before  it,  copious 
reference  was  made  to  the  lines  of  authority 
here  advanced,  and  that  nothing  new  is  now 
urged,  we  are,  at  the  same  time,  told  that, 
strange  as  it  may  seem,  the  sources  of  the  Con- 
stitution havf^  been  "neglected"  ap  to  the  pre- 
sent lime;  and  this  supposed  neglect  is  asserted 
in  order  to  Justify  the  overthrow  of  an  interpre- 
tation of  the  Constitution  concluded  by  enact 
ments  and  decisions  dating  from  the  foundation* 
of  the  government      How  this  neglect  of  the* 
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Bourcn  of  the  CoDStitutton  in  the  past  is  com- 

gatible  with  the  admission  that  nothing  new  is 
ere  advanced,  is  not  explained. 

9th.  Although  the  opinions  of  Kent,  Story, 
Cooley,  and  all  the  other  teachers  and  writers 
on  the  Constitution  are  here  disiegarded  in 
determining  the  constitutional  meaning  of  the 
word  ''direct/' the  opinions  of  some  of  the 
same  authors  are  cited  as  conclusive  on  other 
questions  involved  in  this  case.  Why  the 
opinions  of  these  great  men  should  be  treated 
as  "  worthless"  in  regard  to  one  question  of 
constitutional  law,  and  considered  conclusive 
on  another,  remains  to  be  discovered. 

lOtb.  The  same  conflict  of  positions  is  pre- 
sented in  other  respects.  Thus,  in  support  of 
various  views  upon  incidental  questions,  we 
are  referred  to  many  opinions  of  this  court  as 
conclusive,  and,  at  the  same  time,  we  are  told 
that  all  the  decisions  of  this  court  from  the 
Hylton  case  down  to  the  Springer  case  in  re- 
eard  to  direct  taxation  are  wrong  if  they  limit 
Uie  word  "  direct"  to  land  and  capitation,  and 
must,  therefore,  be  disregarded,  because  "a 
century  of  error"  does  not  suffice  to  deter- 
mine a  question.  How  the  decisions  of  this 
court  settling  one  principle  are  to  be  cited  as 
autboritv  for  that  principle,  and,  at  the  same 
time,  it  is  to  be  argued,  that  other  decisions, 
7 101  equally  unanimous  and  concurrent,  *are 
no  authority  for  another  principle,  involves  a 
logical  dilemma,  which  caunot  be  solved. 

11th.  In  dissenting  before,  it  was  contended 
that  the  pa&sage  of  the  Carriage  Tax  Act  and 
the  decision  of  this  court  thereon  had  been 
accepted  by  the  legislative  and  executive 
branches  of  the  government  from  that  time  to 
this,  and  that  this  acceptance  had  been  mani- 
fested by  conforming  all  taxes  thereafter  im- 
posed to  the  rule  of  taxation  thus  established. 
This  is  answered  by  saying  that  there  was  no 
such  acceptance,  because  the  mere  abstention 
from  the  exercise  of  a  power  affords  no  indi- 
cation of  an  intention  to  disown  the  power. 
The  fallacv  here  consists  in  confusing  action 
with  inaction.  It  was  not  reasoned  in  the  pre- 
vious dissent  that  mere  inaction  implied  the 
lack  of  a  ^vem  mental  power,  but  that  the 
definite  action  in  a  particular  way,  when  con- 
strued in  connection  with  the  Hylton  decis- 
ion, established  a  continuous  governmental 
interpretation. 

12th.  Whilst  denying  that  there  has  been  any 
rule  evolved  from  the  Hylton  case  and  applied 
by  the  government  for  the  past  hundred 
years,  it  is  said  that  the  results  of  that  case 
were  alwavs  disputed  when  enforced.  How 
there  coula  be  no  rule,  and  yet  the  results  of 
the  rule  could  be  disputed,  is  likewise  a  diffi- 
culty which  is  not  answered. 

18th.  The  admission  of  the  dispute  was 
necessitated  by  the  statement  that  x  when,  in 
1861,  it  was  proposed  to  levv  a  direct  tax,  by 
apportionment,  on  personal  property,  a  com- 
mittee of  the  House  of  Representatives  re- 
ported that  under  the  Hylton  case  it  could  not 
DC  done.  This  fact,  if  accuratelv  stated,  fur- 
nishes the  best  evidence  of  the  existence  of  the 
rule  which  the  Hylton  case  had  established, 
and  shows  that  the  decision  now  made  reverses 
that  case,  and  sustains  the  contention  of  the 
minority  who  voted  against  the  Carriage  Tax 
Act,  and  whose  views  were  defeated  in  its 
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passage  and  repudiated  111  the  decision  upon 
it,  and  have  besides  been  overthrown  by  the 
unbroken  history  of  the  government  and  by 
all  the  other  adjudications  of  this  court  con- 
firming the  Hylton  case. 

14th.  The  decision  here  announced  holdine 
that  the  tax  on  the  income  from  real  estate  and 
the  tax  on  the  income  from  ^personal  [711 
property  and  investments  are  direct,  and  there 
fore  require  apportionment,  rests  necessarily 
on  the  proposition  that  the  word  "  direct"  in 
the  Constitution  must  be  construed  in  the 
economic  sense;  that  is  to  say,  whether  a  tax 
be  direct  or  indirect  is  to  be  tested  by  ascer- 
taining whether  it  is  capable  of  being  shifted 
from  tne  one  who  immediately  pays  it  to  an 
ultimate  consumer.  If  it  cannot  be  so  shifted* 
it  is  direct;  if  it  can  be,  it  is  indirect  But  the 
word  in  this  sense  applies  not  only  to  the  in- 
come from  real  estate  and  personal  property* 
but  also  to  business  gains,  professional  earn- 
ings, salaries,  and  all  of  the  many  sources 
from  which  human  activity  evolves  profit  or 
income  without  invested  capital  These  latter 
the  opinion  holds  to  be  taxable  without  appor- 
tionment, upon  the  theory  that  taxes  on  theoo 
are  **  excises,"  and,  therefore,  do  not  require 
apportionment  according  to  the  previous  de- 
cisions of  this  court  on  the  subject  of  income 
taxation.  These  decisions,  Hylton  v.  United 
States,  8  U.  S.  8  Dall.  171  11:  5:6];  Pacific 
Ins.  Co,  V.  SouU,  74  U.  8.  7  Wall.  443_ri9: 
981;  Veagis  Bank  v.  F^no,  75  U.  S.  8  Wall. 
588  [19;  482];  Scfwley  v.  Rew,  90  U.  8.  2a 
Wall.  831  [23:  99];  Springer  y.  United  States. 
102  U.  S.  586  [20: 258],  hold  that  the  word 
"direct"  in  the  Constitution  refers  only  to  di- 
rect taxes  on  land,  and  therefore  has  a  consti- 
tutional significance  wholly  different  from  tho 
sense  given  to  that  word  by  the  economista. 
The  ruling  now  announced  overthrows  all 
these  decisions.  It  also  subverts  the  economic 
signification  of  the  word  "direct"  which  it 
seemingly  adopts.  Under  that  meaning,, 
taxes  on  business  gains,  professional  earnings^ 
and  salaries  are  as  much  direct,  and,  indeed, 
even  more  so,  than  would  be  taxes  on  invested 
personal  property.  It  follows,  I  submit,  that 
the  decision  now  rendered  accepts  a  rule  and 
at  once  in  part  overthrows  it  In  other 
words,  the  necessary  result  of  the  conclusion 
is  to  repudiate  the  decisions  of  this  court,  pre- 
viously rendered,  on  the  ground  that  they  mis- 
interpreted the  word  "direct,"  by  not  giving 
it  its  economic  sense,  and  then  to  decline  to 
follow  the  economic  sense  because  of  the  pre- 
vious decisions.  Thus  the  adoption  of  the 
economic  meaning  of  the  word  destroys  the 
decisions,  and  thev  in  turn  destroy  the  rule 
established.  It  follows,  it  seems  to  me,  that  the 
conclusion  now  announced  rests  neither  upon 
the  ^economic  sense  of  the  word  "direct"[7 1 2 
or  the  constitutional  significance  of  that  term. 
But  it  must  rest  upon  one  or  the  other  to  be 
sustained.  Resting  on  neither,  it  has,  to  mj 
mind,  no  foundation  in  reason  whatever. 

15th.  This  contradiction  points  in  the 
strongest  way  to  what  I  conceive  to  be  tbo 
error  of  chauging,  at  this  late  day,  a  settled 
construction  of  the  Constitution.  It  demon- 
strates. I  think,  how  conclusively  the  previ- 
ous cases  have  determined  every  question 
involved  in  this,  and  shows  that  the  doctrine 
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cannot  be  now  laid  down  that  the  word  "direct" 
in  the  Constitution  is  to  be  interpreted  In  the 
economic  sense,  and  be  consistently  main- 
tained. 

16th.  The  injustice  of  the  conclusion  points 
to  the  error  of  adopting  it.  It  takes  invested 
wealth  and  reads  it  into  the  Constitution  as  a 
favored  and  protected  class  of  property,  which 
cannot  be  taxed  without  apportionment, 
whilst  it  leaves  the  occupation  of  the  minister, 
the  doctor,  the  professor,  the  lawyer,  the  in- 
ventor, the  author,  the  merchant,  the 
mechanic,  and  all  other  forms  of  industry 
upon  which  the  prosperity  of  a  people  must 
depend,  subject  to  taxation  without  that  con- 
dition. A  rule  which  works  out  this  result, 
which,  it  seems  to  me,  stultifies  the  Constitu- 
tion by  making  it  an  instrument  of  the  most 
grievous  wrong,  should  not  be  adopted,  espe- 
cially when,  in  order  to  do  so,  the  decisions  of 
this  court,  the  opinions  of  the  law  writers  and 
publicists,  tradition,  practice,  and  the  settled 
policy  of  the  government  must  be  over- 
thrown. 

17th.  Nor  is  the  wrong,  which  this  conclu- 
sion involves,  mitigated  by  the  contention  that 
the  doctrine  of  apportionment  now  here  ap- 
plied to  indirect  as  well  as  direct  taxes  on  all 
real  estate,  and  invested  personal  property, 
leaves  the  government  with  ample  power  to 
reach  such  property  by  taxation,  and  make  it 
bear  its  just  part  of  the  public  burdens.  On 
the  contrary,  instead  of  doing  this,  it  really  de- 
prives the  government  of  the  ability  to  tax  such 
property  at  all,  because  the  tax,  it  is  now  held, 
must  be  imposied  by  the  rule  of  apportionment 
according  to  population.  The  absolute  in- 
equality and  injustice  oftaxing  wealth  by  ref er- 
T131  ence  to  population  and  'without  regard 
to  the  amount  of  wealth  taxed  are  ao  manifest 
that  this  svstem  should  not  be  extended  beyond 
the  settlea  rule  which  confines  it  to  direct  taxes 
on  real  estate.  To  destroy  the  fixed  interpre- 
tation of  the  Constitution,  by  which  the  rule 
of  apportionment  according  to  population,  is 
confined  to  direct  taxes  on  real  estate  so  as  to 
make  that  rule  include  indirect  taxes  on  real 
estate  and  taxes,  whether  direct  or  ind'rect.  or 
invested  personal  property,  stocks,  bonds,  etc., 
resds  into  the  Constitution  the  most  fiagrantly, 
unjust,  unequal,  and  wrongful  system  of  tax- 
ation known  to  any  civilized  government. 
This  strikes  me  as  too  clear  for  argument.  I 
can  conceive  of  no  erreater  injustice  than  would 
result  from  imposing  on  one  million  of  people 
in  one  state,  having  only  ten  millions  of  in- 
vested wealth,  the  same  amount  of  tax  as  that 
imposed  on  the  like  number  of  people  in  an- 
other state  having  fifty  times  that  amount  of 
invested  wealth.  The  application  of  the  rule 
of  apportionment  by  population  to  invested 
personal  wealth  would  not  only  work  out  this 
wrong,  but  would  ultimately  prove  a  self-de- 
structive process,  from  the  facility  with  which 
such  property  changes  its  ntus.  If  so  taxed, 
all  property  of  this  character  would  soon  be 
transferred  to  the  states  where  the  sum  of  ac- 
cumulated wealth  was  greatest  in  proportion 
to  populstion,  and  where  therefore  the  burden 
of  taxation  would  be  lightest,  and  thus  the 
mighty  wrong  resulting  from  the  very  nature 
of  the  extennoD  of  the  rule  would  hie  aggra- 
vated.   It  is  dear  then,  I  think,  that  th«  ad- 
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mission  of  the  power  of  taxation  in  regard  to 
invested  personal  property,  coupled  with  tbe 
restriction  that  the  tax  must  be  dlstribated  bj 
population  and  not  by  wealth,  involves  a  sab- 
stantiai  denial  of  the  power  itself,  because  tbe 
condition  renders  its  exercise  practically  im- 
possible. To  say  a  thing  can  only  be  done  in 
a  way  which  must  necessarily  bring  about  tbe 
grossest  wrong,  is  to  delusively  admit  tbe  ex- 
istence of  the  power,  while  substantially  deny 
ing  it.  And  the  grievous  results  sure  to  f  oUo  w 
from  any  attempt  to  adopt  such  a  system  Are 
so  obvious  that  my  mind  cannot  fail  to  see  tbat 
if  a  tax  on  invested  personal  property  were  im- 
posed by  the  rule  of  population,  and  there 
were  no  other  means  of  preventing*itsen-[7  1 4 
forcement,  the  red  spectre  of  revolution  would 
shake  our  institutions  to  their  foundation. 

18th.  This  demonstrates  the  fallacy  of  tbe 
proposition  that  the  interpretation  of  the  Con- 
stitution now  announced  concedes  to  the  d&- 
tional  government  ample  means  to  sustain  it- 
self by  taxation  in  an  extraordinary  emergency. 
It  leaves  only  the  tariff  or  impost.  exc&  tax- 
ation and  the  direct  or  indirect  taxes  on  the 
vital  energies  of  the  country,  which,  as  I  have 
said,  the  opinion  now  holds  are  not  subject  to 
the  rule  of  apportionment.  In  case  of  foreign 
war^  embargo,  blockade,  or  other  international 
complications,  the  means  of  support  firom  tariff 
taxation  would  disappear:  none  of  the  accu- 
mulated invested  property  of  the  country 
could  be  reached,  except  according  to  tlie 
impracticable  rule  of  apportionment:  and  even 
indirect  taxation  on  real  estate  would  be  un- 
available, for  the  opinion  now  announces  that 
the  rule  of  apportionment  applies  to  an  indirect 
as  well  as  a  direct  tax  on  such  propertv.  Tbe 
government  would  thus  be  practicaJly  deprived 
of  the  means  of  support 

19tb.  The  claim  that  the  states  mav  pay 
the  amount  of  the  apportioned  tax  ana  thus 
save  the  injustice  to  their  citizens  resulting 
from  its  enforcement,  does  not  render  the  con- 
clusion less  hurtful.  In  the  first  place,  the 
fact  that  the  state  may  pay  the  sum  appor- 
tioned In  no  way  lessens  the  evfl,  because  tbe 
tax,  being  assessed  by  population  and  not  by 
wealth,  must,  however  ;Miid.  operate  tbe  in* 
justice  which  I  have  just  stated.  Moreover, 
the  contention  that  a  state  could  by  payment 
of  the  whole  sum  of  a  tax  on  personal  prop- 
erty, apportioned  according  to  population,  re- 
lieve the  citizen  from  grievous  wrong  to  result 
from  its  enforcement  against  bis  property,  is 
an  admission  that  the  collection  of  such  tax 
against  the  propertv  of  the  citizen,  becatise  of 
its  injustice,  would  be  practically  impossible. 
If  substantially  impossible  of  enforcement 
against  the  citizen's  property.  It  woiihi  be 
equally  so  as  against  the  state,  for  there  would 
be  no  obligation  on  the  state  to  pay,  and  thus 
there  would  be  no  power  whatever  to  enforce. 
Hence,  the  decision  now  rendered^  so  far  as 
taxins  real  and  personal  propertv  and  invested 
wealth  is  concerned,  'reduces  the  gov-  [7 15 
emment  of  the  United  States  to  the  panuvied 
condition  which  existed  under  tbe  Confeaerm- 
tion.  and  to  remove  which  the  Constituttoa  of 
the  United  States  was  adopted. 

80th.  Thesuggestionthatif  tbecoQStfuctloii 
now  adopted  by  the  court  brings  about  hurt- 
f  ul  results,  it  can  be  cured  by  ao  amendmeat 
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to  the  Coiistitution  instead  of  sustaining  the 
conclusion  reached,  shows  its  fallacj.  The 
Hylton  case  was  decided  more  than  one  hun- 
dred years  ago.  The  income  tax  laws  of  the 
past  were  enacted  also  years  ago.  At  the  time 
they  were  passed,  the  debates  and  reports  con- 
clusively show  that  they  were  made  to  conform 
to  the  rulings  in  the  Uylton  case.  Since  all 
these  things  were  done,  the  Constitution  has 
been  repeatedly  amended.  These  amendments 
followed  the  civil  war,  and  were  adopted  for 
the  purpose  of  supplying  defects  in  the  national 
power.  Can  it  be  doubted  that  if  an  intima- 
tion had  been  conveyed  that  the  decisions  of 
this  court  would  or  could  be  overruled,  so  as 
to  deprive  the  government  of  an  essential 
power  of   tazatton,  the  amendments  would 
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have  rendered  such  a  change  of  ruling  impos- 
sible? The  adoption  of  the  amendments,  none 
of  which  repudiated  the  uniform  policy  of  the 
government,  was  practically  a  ratification  of 
that  policy  and  an  acquiescence  in  the  settled 
rule  of  interpretation  theretofore  adopted. 

21st.  It  is,  I  submit,  greatly  to  be  deplored 
that,  aft^r  more  than  one  hundred  years  of 
our  national  existence,  after  the  government 
has  withstood  the  strain  of  foreign  wars  and 
the  dread  ordeal  of  civil  strife,  and  its  people 
have  become  united  and  powerful,  this  court 
should  consider  itself  compelled  to  go  back  to 
a  lonff  repudiated  and  rejected  theory  of  the 
Constitution  by  which  the  government  is  de- 
prived of  an  inherent  attribute  of  its  being,  a 
necessary  power  of  taxation. 
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168  U.  S.  1-80.  89  L.  873,  ROBERTS  v.  NORTHERN  PAO.  R.  B. 

Vendee  of  land,  on  which  railroad  has  entered,  takes  subject  to 
burden,  and  damages  collectible,  are  vendor's,  p.  10. 

Approved  in  Northern  Pac.  R.  R.  v.  Murray.  87  Fed.  651,  69  U. 
S.  App.  493,  reaffirming  rule;  MafTet  v.  Quine,  93  Fed.  349,  subse- 
quent patentee  of  land,  within  reverted  railroad  grant,  takes  sub- 
ject to  right  of  way  for  ditch,  acquired  before  his  entry* 

Estoppel  exists  against  landowner  suffering  railroad  to  enter 
and  spend  large  amounts;  he  can  get  damages  only,  p.  11. 

Approved  in  Penn  Mut  L.  Ins.  Co.  y.  Austin,  168  U.  S.  699,  42  L. 
G31,  18  8.  Ct  228,  water  company,  after  construction  of  city  works, 
cannot  claim  that  act  authorizing  same  impaired  their  contract; 
Northern  Pac.  R.  R.  v.  Smith,  171  U.  S.  276,  18  S.  Ct  799,  Bismarck 
City  cannot  disturb  plaintiff's  possession  of  200  foot  right  of  way; 
Charleston,  etc.,  Ry.  v.  Hughes,  106  Ga.  18,  70  Am.  St  Rep.  32, 
30  S.  E.  979,  value  of  improvements  to  railroad  cannot  be  con- 
sidered in  estimating  damage  to  remainderman;  Atlanta,  etc.,  Ry. 
V.  Barker,  106  Ga.  641,  31  S.  E.  466,  owner  reserving  title,  pending 
payment .  of  purchase  notes,  cannot  maintain  ejectment  against 
railroad;  Chicago,  etc.,  R.  R.  v.  Englehart  67  Neb.  447,  449,  77  N. 
W.  1093,  1094,  owner  canuot  maintain  ejectment  after  construc- 
tion of  road. 

Distinguished  in  Chattanooga  Terminal  Ry.  v.  Felton,  69  Fed.  285, 
issuing  mandatory  injuncticm  ordering  removal  of  tracks  secretly 
laid  to  private  manufactory. 

Vendee,  on  nominal  consideration,  cannot  impeach  prior  grant 
for  value,  for  want  of  vendor's  power  to  make  it  P*  14. 

County's  contract  to  deed  land  to  railroad,  if  built  within  county. 
Is  on  good  consideration,  not  a  donation,  p.  17. 

Approved  in  Lund  v.  Chippewa  County,  93  Wis.  661,  67  N.  W.  931, 
34  L.  R.  A.  186,  county  may  issue  bonds  to  secure  payment  of  dona- 
tion to  asylum,  location  in  county  being  consideration. 

BemovaL—  Suit  against  Federal  corporation  Is  one  under  Federal 
law  and  hence  removable,  p.  22. 

Cited  in  Great  Western  TeL  Co.  t.  Bumbam,  162  U.  8.  846^  40 
L.  994. 16  8.  Ct  862,  arguendo. 
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168  U.  S.  1-80.  89  L.  873.  ROBERTS  v.  NORTHERN  PAO.  R.  B. 

Vendee  of  land,  on  which  railroad  has  entered,  takes  subject  to 
burden,  and  damages  collectible,  are  vendor's,  p.  10. 

Approved  in  Northern  Pac.  R.  R.  t.  Murray,  87  Fed.  651,  69  U. 
S.  App.  493,  reaffirming  rule;  Maffet  y.  Quine,  93  Fed.  349,  subse- 
quent patentee  of  land,  within  reverted  railroad  grant,  takes  sub- 
ject to  right  of  way  for  ditch,  acquired  before  his  entry* 

Estoppel  exists  against  landowner  suffering  railroad  to  enter 
and  spend  large  amounts;  he  can  get  damages  only,  p.  11. 

Approved  in  Penn  Mut  L.  Ins.  Co.  v.  Austin,  168  U.  S.  699,  42  L. 
C31,  18  8.  Ct  228,  water  company,  after  construction  ci  city  works, 
cannot  claim  that  act  authorizing  same  impaired  their  contract; 
Northern  Pac.  R.  R.  v.  Smith,  171  U.  S.  276,  18  S.  Ct.  799,  Bismarck 
City  cannot  disturb  plaintiff's  possession  of  200  foot  right  of  way; 
Charleston,  etc.,  Ry.  v.  Hughes,  106  Ga.  18,  70  Am.  St  Rep.  32. 
30  S.  E.  979,  value  of  improvements  to  railroad  cannot  be  con- 
sidered in  estimating  damage  to  remainderman;  Atlanta,  etc.,  Ry. 
V.  Barker,  106  Ga.  641,  31  S.  E.  466,  owner  reserving  title,  pending 
payment .  of  purchase  notes,  cannot  maintain  ejectment  against 
railroad;  Chicago,  etc.,  R.  R.  v.  Englehart,  67  Neb.  447,  449,  77  N. 
W.  1093,  1094,  owner  cannot  maintain  ejectment  after  construc- 
tion of  road. 

Distinguished  in  Chattanooga  Terminal  Ry.  v.  Felton,  69  Fed.  285, 
issuing  mandatory  injimcticm  ordering  removal  of  traclui  secretly 
laid  to  private  manufactory. 

Vendee,  on  nominal  consideration,  cannot  impeach  prior  grant 
for  value,  for  want  of  vendor's  power  to  make  it,  p.  14. 

County's  contract  to  deed  land  to  railroad,  if  built  within  county, 
is  on  good  consideration,  not  a  donation,  p.  17. 

Approved  in  Lnnd  t.  Chippewa  County,  93  Wis.  651,  67  N.  W.  031, 
34  L.  R.  A.  136,  county  may  issue  bonds  to  secure  payment  of  dona- 
tion to  asylum,  location  in  county  being  consideration. 

BemovaL—  Suit  against  Federal  corporation  is  one  under  Federal 
law  and  hence  removable,  p.  22. 

Cited  in  Great  Western  Tel.  Co.  t.  Bumbam,  162  U.  8.  846^  40 
L.  994.  16  8.  Ct  862,  arguendo. 
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Equity.— Refusal  of  amendment  to  answer  after  final  hearing  is 
not  error,  |^  26. 

Judgment  concludes  parties  upon  different  claim  only  as  to  ques- 
tions actually  determined,  p.  29. 

Approved  in  Empire  State  Nail  Co.  ▼.  American,  etc..  Leather  Co. 
74  Fed.  868,  83  U.  8.  App.  522,  Judgment  formally  declaring  patent 
valid  is  conclusiye  in  subsequent  suit,  although  entered  on  plea 
raising  only  issue  of  title;  Columb  t.  Webster  Bifg.  Co.,  84  Fed. 
593,  594,  50  U.  S.  App.  2(>(>,  43  L.  R.  A.  197,  Judgmoit  on  merits  in 
State  court,  in  action  for  personal  injuries,  bars  Federal  action  on 
Rnme  grounds. 

Distinguished  in  Willoughby  y.  Northeastern  R.  R.,  62  8.  C.  175, 
29  S.  E.  632,  record  of  Judgment  in  former  suit  between  same  par- 
ties estops  as  to  issues  determined  thereby. 

Quieting  title.— Complainant  has  no  remedy  at  law  where  d^ 
fendant  admits  lands  are  vacant,  p.  30. 

Circuit  Court  grants  same  relief  in  action  to  quiet  title  as  Stata 
courts  can  grant,  p.  30. 

Cited  in  Postal  TeL  Cable  Co.  t.  Southern  Ry^  89  Fed.  192» 
State*s  mode  of  fixing  compensation  for  exercise  of  eminoit  domaia 
will  be  followed. 

158  U.  &  31-36,  39  L.  884,  IN  RE  BUCHANAN. 

Supreme  Court  cannot  re-examine  State  decision  on  mental  c<hb- 
petency  of  Juror,  it  being  question  of  fact,  p,  82. 

Upon  authority  hereof  following  held  declslcms  on  facts  and  not 
reviewable:  Bartlett  ▼.  Lockwood,  160  U.  8.  368,  40  L.  469,  16  8. 
Ct  338,  ruling  that  collector  ordered  no  disinfection;  Stanley  t. 
Schwalby.  162  U.  8.  278,  40  L.  968,  16  S.  Ct  764,  SUte  court's  con- 
dusicms  as  to  disability  under  statute  of  limitations;  Noble  y. 
Hitch^  164  U.  &  373,  41  L.  474,  17  8.  Ct  112,  decision  that  poUcy 
was  issued  by  foreign  corporation. 


168  U.  &  86-40,  89  L.  887,  NEWPORT  NEWS,  ETC*  CO.  t.  PACE. 
Appeal.— Orerruling  of  objections  ta  eridoice  is  not  reyiewable 
in  absence  of  exceptions,  p.  37. 

TrlaL—  General  exception  will  be  OTerruled  if  any  of  the  propo* 
■iti<ms  correct,  p,  37. 

Reaffirmed  in  Thiede  t.  Utah,  159  U.  S.  522,  40  L.  248,  16  8.  Ct  67. 

TrlaL— General  exception  to  refusal  of  Instructions  will  not  be 
considered  if  any  unsound,  p.  38. 

Reaflarmed  and  applied  in  Thiede  t.  Utah,  159  U.  8.  620,  40  U 
243,  16  8.  Ct  66,  Unicm  Pac.  Ry.  v.  Callaghan.  161  U.  8.  05.  40  L. 
629,  16  &  Ct  496,  Shelp  T.  United  States,  81  Fed.  700,  48  U.  8.  Appw 
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B85,  and  Llnehan  Ry.  Transfer  CJo.  ▼.  Morris.  87  Fed.  128.  59  U.  S. 
App.  720. 

158  U.   a  41-63,  89  L.  889.   KCBNI68BER6BR  T.   RICHMOND, 
ETC.,  MIN.  CO. 
Supreme  Court  will  notice  question  of  Circuit  Court's  Jurisdiction 
of  its  own  accord,  p.  46. 

Approved  In  Thurber  ▼.  MiUer,  67  Fed.  378,  82  U.  S.  App.  209. 
Circuit  Court  of  Api>eals,  on  examining  record,  must  remand  if 
record  shows  lack  of  Circuit  Court  Jurisdiction. 

Courts.— Congress  must  specifically  authorize  inferior  Federal 
courts  to  take  cases  pending  in  territory  on  its  admission,  p.  48. 

Approved  in  Crown  Point  Mln.  Co.  ▼.  Ontario  Silver  Min.  Co., 
74  Fed.  422,  Utah  constitutional  provisicMi  tor  transfer  of  causes 
pending  at  admission  refers  to  removal  acts  only  as  to  procedure. 

Courts.—  Act  of  1889,  admitting  South  Dakota,  transferred  to  Cir- 
cuit and  District  Courts  all  Federal  causes  in  the  territOTy,  p.  49. 

Approved  In  McComlck  v.  Western  Union  Tel.  Co.,  79  Fed.  451. 
49  U.  S.  App.  120,  38  L.  R.  A.  686,  right  to  remove  causes,  pending 
at  admission  of  Utah,  rested  on  enabling  act,  not  Judiciary  act  of 
1887:  Hecht  v.  Metzler,  82  Fed.  348,  under  Utah  statute,  failure  to 
seek  transfer  of  pending  cause  to  Federal  court,  constituted  election 
to  prdceed  in  State  court 

Courts.— Suit  by  citizen  of  territory  against  citizen  of  a  State 
passed  to  Circuit  Court  on  South  Dakota's  admission,  p.  50. 

Approved  in  Washington,  etc.,  R.  R.  v.  CcBur  D'Alene  Ry.,  160 
U.  S.  92,  40  L.  352,  16  S.  Ct  236,  a  like  case;  Louisville,  etc.,  Ry. 
V.  Louisville  Trust  Co.,  174  U.  S.  566,  19  S.  Ct  822,  Jurisdiction  ac- 
quired by  reason  of  citizenship  is  not  lost  by  change  of  residence. 

Appellate  court  may  compel  remission  of  half  of  Judgment  on  pen- 
alty of  reversal;  filing  of  remittitur  waives  objection,  p.  52. 

Approved  in  Hansoi  v.  Boyd,  161  U.  S.  411,  40  L.  751,  16  S.  Ct 
57G,  successful  party  may  avoid  new  trial  by  remitting  as  to  er- 
roneous part  of  divisible  Judgment 

158  U.   S.  53-«7,  39  L.  894,  MATTINGLY  v.  NORTHWESTERN, 
ETC,  R.  R« 

Removal  petition,  for  diverse  citizenship,  must  show  plaintlfTa 
citizenship  at  commencement  of  suit  p.  56. 

Approved  In  Duncan  v.  St  Louis,  etc.,  Ry.,  49  La.  Ann.  1702,  22 
So.  925,  petition  must  show  citizenship  of  corporation  at  time  of 
commencement  of  suit 

Appeal,  prior  to  act  of  1891,  is  not  governed  by  that  act  though 
litation  signed  and  served  thereafter,  p.  56. 
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Suprems  Court  must  notice  failure  to  show  jurlsdlctloiuil  facts 
affirmatiTely,  p.  57. 

Reaffirmed  in  Thurber  v.  Miller.  67  Fed.  373,  32  U.  8.  App.  209. 

Bemovaly  being  improperly  granted.  Supreme  Court  will  order  re- 
mand, witb  cofits  to  removing  party,  p.  57. 

158  U.  S.  58-^7,  39  L.  805,  DU  BOIS  ▼.  KIRK. 

Patents.— Application  of  old  device  to  nov^  exigency  and  new 
purpose,  Is  patentable,  p.  63. 

Approved  In  Tbomson.  etc.,  Elec.  Co.  v.  Elmira,  etc..  Ry.,  69  Fed. 
205,  sustaining  Van  Depeole  patent  No.  424,695  for  electric  railway 
switcbes  and  contacts;  Gould  Couple  Co.  v.  Pratt,  70  Fed.  626,  sus- 
taining Brovniing  patent  No.  254,106  tor  car-coupler;  Taylor  t. 
Sawyer  Spindle  Ca,  75  Fed.  309,  39  U.  8.  App.  257,  rearrangement  of 
spinning-spindles. 

Patent  is  not  anticipated  by  one  with  differoit  objects  and  em- 
ploying different  means,  p.  65. 

ApproTed  in  Bray  v.  United  States  Net,  etc,  Co.,  70  Fed.  1007, 
process  for  tanning  leather  is  not  anticipated  by  similar  process  for 
dyeing  fabrics. 

Patentee  is  still  entitled  to  injunction,  though  infringer  can  ac- 
complish same  result  by  different  method,  p.  66. 

Costs  in  equity  being  discretionary,  decree  for  costs,  though  only 
nominal  damages  allowed,  is  not  reversible,  p.  67. 

Costs.—  Where  case  affirmed  on  merits  it  will  not  be  reversed  on 
question  of  costs,  p.  67. 

Approved  in  Tyler  Min.  Co.  v.  Sweeney,  79  Fed.  282,  48  U.  8. 
App.  213,  error  or  appeal  cannot  be  taken  to  review  clerk*s  de> 
cision  on  taxation  of  costs. 

Distinguished  in  Blanks  v.  Klein,  78  Fed.  395,  41  U.  8.  App.  621. 
decree  including  item  for  clerk^s  fees  in  certifying  transcript  on 
tormer  appeal  is  reviewable  on  merits;  The  City  of  Augusta,  80  Fed. 
303,  50  U.  8.  App.  49,  when  force  of  statute  or  positive  law  rule  is 
involved,  appeal  lies  on  question  of  costs. 

158  U.  S.  68-«4,  39  Lu  899,  RISDON  LOCOMOTIVE  WORKS  v. 
MEDART. 
Patent  may  issue  for  process  involving  chemical  action,  though 
mechanism  necessary  in  carrying  it  out,  p.  72. 

Approved  in  Goldie  v.  Diamond  State  Iron  Ca,  81  Fed.  17a  af* 
Armed  in  84  Fed.  973,  56  U.  S.  App.  92,  Goldie  patents  Nos.  394.113, 
413.341,  for  railroad  spikes  and  spike-pointing  machines;  Carnegie 
Steel  Co.  T.  Cambria  Iron  Co.,  89  Fed.  754,  Jones  pat«it  404.414, 
for  process  of  preparing  blast-furnace  metal  for  use  in  converts.  Is 
vaUd;  Mrtvln  t.  PoUer,  91  Fed.  152,  Melvln  patent  No.  412.279, 
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for  process  or  manufacturiiig  linoleum,  is  valid.  Cited  in  AmericaA 
Fibre-Chamois  Co.  y.  Bnclsskln-Fibre  Co,  72  Fed.  515,  Pbilad^- 
phla,  etc..  Supply  Co.  y.  Dayls,  etc.,  Mfg.  Co.,  79  Fed.  358,  Eyans 
V.  Suess  Ornamental  Glass  Co.,  81  Fed.  200,  and  Chicago  Sugar 
Ref.  Co.  y.  Charles  Pope  Glucose  Co.,  84  Fed.  982,  56  U.  S.  App. 
188,  arguendo. 

Patent  may  not  issue  for  process  of  manufacture  consisting 
solely  in  operation  of  machine,  p.  72. 

Approved  in  Westinghouse  y.  Boyden  Power-Brake  Co.,  170  U.  S. 
556,  42  L.  1144,  18  S.  Ct  716,  process,  to  be  patentable,  must  in- 
yolye  chemical  or  similar  elemental  action;  Gindorff  y.  Deering,  81 
Fed.  953,  mere  manual  transposition  of  article  being  operated  on 
by  machine  to  present  another  part,  is  not  patentable;  Stokes  Bros. 
Mfg.  Co.  y.  Heller,  96  Fed.  106,  mechanical  operation  of  combina- 
tion of  mechanical  elements  Is  not  subject  of  process  patent  Under 
authority  of  principal  case  following  have  been  held  yoid:  Wells 
Glass  Co.  y.  Henderson,  67  Fed.  935,  34  U.  8.  App.  19,  Henderson 
patent  No.  412,751,  for  process  of  manufacturing  cross-bars  for  win- 
dow-sashes; International  Tooth-Crown  Co.  y.  Bennett,  72  Fed. 
170,  Low  patent  No.  238,940  for  device  for  fixing  artificial  teeth; 
Trayers  y.  Hammock  &  Fly-Net  Co.,  78  Fed.  639,  Rood  patent  Na 
29G.460  for  process  for  making  hammocks;  Pratt  y.  Thompson,  etc.. 
Spice  Co.,  83  Fed.  518,  Pratt  patent  No.  407,684  for  process  of  polish- 
ing nuts;  American  Strawboard  Co.  y.  Elkhart  Egg-Case  Co.,  84 
Fed.  966,  Williams  patent  No.  533,331  for  process  of  manufacturing 
egg-carriers;  Steams  y.  Russell,  85  Fed.  225,  54  U.  S.  App.  610, 
Russell  patent  No.  389,485  for  pill-dipping  deylce. 

Distinguished  in  American  Fibre-Chamois  Co.  y^  Buckskin-Fibre 
Co.,  72  Fed.  514.  upholding  patent  of  process  of  treating  wood  fibre; 
Chicago  Sugar-Ref.  Co.  y.  Charles  Pope  Glucose  Co.,  84  Fed.  981, 
56  U.  S.  App.  186,  Behr  patent  No.  247,152,  for  process  of  treating 
com,  is  valid. 

Patent  for  superior  workmanship  Is  invalid,  p.  81. 

Approved  in  Blakesley  Novelty  Co.  v.  Connecticut  Web  Ca,  78 
Fed.  481,  origination  of  process,  employing  well-known  instru- 
mentalities to  accomplish  better  results,  is  not  patentable;  Rynear 
Co.  v.  Evans,  83  Fed.  699,  Rynear  application  of  process  of  sway- 
ing metal  blanks  into  articles  of  manufacture  to  making  artificial 
tooth-crowns  lacks  invention. 

Patent8.~All  improvement  is  not  invention,  p.  81. 

Patents.—  Demurrer  to  bill  for  Infringement  should  be  sustained 
if  patent  is  invalid,  p.  84. 

Approved  in  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  88  Fed.  172,  M 
U.  S.  App.  842  (afi9rming  S.  C,  76  Fed.  288),  and  Conley  t.  Malum, 
83  Fed.  310,  both  applying  role. 
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Limited  in  American  Fiber-Chamois  Go.  ▼.  Williamson,  69  Fed. 
24S,  power  to  adjudge  patent  Toid  on  demurrer  should  be  exercised 
only  in  yery  plain  cases;  Patent-Button  Co.  y.  Consolidated  Fast^er 
Co..  84  Fed.  191,  and  Ballon  t.  Pottw,  88  Fed.  787,  patoit  will  only 
.  be  declared  void  on  demurrer  where  it  is  clear  that  under  no  pos- 
sible proof  could  invention  be  shown. 

158  U.  8.  85-98,  39  L.  906,  WHITNEY  y.  TATLOR, 

Public  lands.— Condition  of  title,  on  railroad's  definite  location, 
determines  whether  land  passes  to  it,  pi  89. 

Cited  in  Jamestown,  etc.,  R.  R.  y.  Jones,  7  N.  Dak.  625,  76  N.  W. 
228.  arguendo. 

Public  lands.— If  pre-emption  or  homestead  claim  of  record 
when  railroad  located,  it  is  excepted  from  grant,  p,  92. 

Approved  in  Shiver  v.  United  States,  159  U.  8.  494,  40  L.  282,  10 
8.  Ct  55,  Weeiss  v.  Bridgman.  159  U.  S.  546,  40  L.  254,  16  8.  Ct.  74. 
and  Northern  Pac.  R.  R.  v.  Sanders,  166  U.  8.  682,  41  L.  1143,  17 
S.  Ct  675,  all  reaffirming  rule;  Southern  Pac.  R.  R.  v.  Brown.  75 
Fed.  90,  44  U.  S.  App.  620,  claim  to  land,  as  included  in  ccmflrmed 
Mexican  grant,  excepts  same  from  railroad  grant;  United  States  v. 
Southern  Pac.  R.  R..  76  Fed.  136.  existence  of  State's  claim  for 
lands,  to  cover  deficiency  in  school  lands,  is  sufiScient  to  except 
from  grant  to  railroad;  Herrington  v.  Clark,  56  Kan.  649,  44  Pac. 
626,  uncancelled  entry  excludes  land  from  railroad  grant;  dissenting 
opinion  in  Sanborn  v.  Knight.  100  Wis.  222,  75  N.  W.  1011,  majority 
holding  abandonment  of  pre-emption  claim  and  obtaining  pat^it  af- 
ter filing  amended  statement,  covering  difTerent  tract,  is  cancella- 
tion of  first  claim. 

Distingulsbed  in  Northern  Pac.  Ry.  v.  De  Lacey.  174  U.  8.  627, 
633,  19  S.  Ct.  793,  795  (reversing  S.  C,  72  Fed.  733,  734,  44  U.  S. 
App.  257).  expired  right  of  pre-empticm  cannot  except  land  from 
railroad  grant. 

Public  lands.^  Settlement  Is  initial  fact  respecting  pre-emption; 
entry,  as  respects  homestead,  p.  94. 

Approved  In  Northern  Pac.  Ry.  v.  McCormick,  94  Fed.  939.  set- 
tler residing  on  land  at  filing  of  plaintiflTs  map  of  location  has  su- 
perior pre-emption  right;  Nelson  v.  Big  Blackfoot  Mill  Co.,  17  Mont 
554,  44  Pac.  82,  homestead  claim  attaches  on  making  homestead 
filing,  and  subsequent  timber  permit  is  inoperative. 

Public  lands.— Under  act  of  1841.  settlement  alone,  without 
declaratory  statement  creates  no  pre-emption  right  P<  94. 

Approved  in  Northern  Pac.  R.  R.  v.  Colbum,  164  U.  8.  387,  41  L. 
480,  17  8.  Ct  99,  occupation  and  cultivation,  without  entry  in  land 
office,  do  not  except  from  railroad  grant;  Central  Pac.  R.  R.  v.  Mc- 
Cann.  126  Cal.  554,  58  Pac.  1045.  performance  of  acts  prior  to  pre- 
emption filing  does  not  except  lands  from  grant  under  act  of  1862. 
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Fublio  lands.—  Acc^tance  and  noting  of  declaratory  statement  la 
•fficial  recogniticm  of  pre-emption,  p.  94. 

Cited  in  Northern  Pac.  Ry.  t.  De  Lacey,  174  U.  8.  634,  19  S.  Gt 
796  (reversing  8.  O.,  72  Fed.  782,  44  U.  8.  App.  257).  arguendo. 

Public  lands.— Acceptance  of  pre-empticmer's  declaratory  state- 
ment is  prima  facie  official  approval,  p.  96. 

Miscellaneous.— Cited  in  United  States  y.  Central  Pac.  R.  R^  84 
Fed.  220,  as  to  exemption  of  mineral  lands. 

158  U.  8.  98-105.  39  L.  910,  GULF,  ETC.,  RY.  v.  HEFLBY. 

Commerce.—  Texas  law  penalizing  oTercliarge  cannot  apply  to  In* 
terstate  shipment,  but  yields  to  commerce  law,  p.  102. 

Approved  in  Kinn'avey  v.  Terminal  R.  Assn.,  81  Fed.  803,  rate 
schedule  published  by  order  of  commission  is  prima  facie  criterion 
as  to  reasonableness  of  rates;  Southern  Ry.  t.  Harrison,  119  Ala. 
546,  72  Am.  St.  Rep.  941,  24  So.  557,  43  L.  R.  A.  388,  shipper  can- 
not recover  goods  or  detention  charges  on  tender  of  less  than 
schedule  rates,  irrespective  of  contract;  Houston,  etc.,  Ry.  v.  Peters, 
15  Tex.  Civ.  App.  519,  40  S.  W.  431,  reaffirming  Invalidity  of  said 
act;  Houston,  etc.,  R.  R.  v.  Dumas,  —  Tex.  Civ.  App.  — ,  43  S.  W. 
610,  contract  for  less  than  posted  rate  for  Interstate  shipments  is 
unenforceable. 

Distinguished  in  Missouri,  etc..  Ry.  v.  Haber,  56  Kan.  707.  44 
Pac.  637,  act  of  Congress  (1884)  establishing  bureau  of  animal  in- 
dustry does  not  nullify  Kansas  act  for  protection  from  diseased 
cattle. 

Commerce.—  State  law,  conflicting  with  Federal  on  same  subject- 
matter,  causing  conflict  of  duty,  must  yield,  p.  103. 

Approved  in  Interstate  Com.  Commn.  v.  Detroit  etc.,  Ry.,  167  U. 
S.  642.  42  L.  309,  17  S.  Ct  989,  State  statute  must  give  way  to 
Federal  statute  covering  same  ground:  Leovy  v.  United  States.  02 
Fed.  349.  State  may  not  close  navigable  water-way  within  its 
limits  to  reclaim  swamp. 

Distinguished  in  Western  Union  Tel.  Co.  v.  James.  102  U.  8.  654, 
40  L.  1106,  16  S.  Ct  935,  upholding  Georgia  statute  compelling  dili- 
gent transmission  and  delivery  of  telegrams. 

158  U.  8.  105-108,  39  L.  913,  ELLEN  WOOD  v.  MARIETTA  CHAIR 
CO. 
Trespass.— Action  for,  upon  land,  must  be  within  State  where 
land  lies,  p.  107. 

Approved  in  Dull  v.  Blackman,  169  U.  8.  246.  42  L.  734,  18  8.  Ct 
834.  and  Deck  v.  Whitman,  96  Fed.  888,  arguendo. 

Distinguished  In  Stone  v.  United  States,  ir>7  U.  S.  182,  42  L.  120, 
17  8.  Ct  779,  Federal  court  in  Woshlu^rton  has  jurisdiction  of  ac- 
tion by  government  for  tlnibi^r  unlinvfully  cut  in  Idaho. 
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Trespass.—  Allegation  of  trespass  and  conversion  of  timber  states 
one  canse«  provable  by  showing  trespass,  not  by  mere  proof  of  cntr 
ting  timber,  p.  108. 

168  U.  8.  109-118,  39  L.  914,  JOHNSON  v.  SAYRE. 

Army.— Fifth  amendment  excepting  from  indlctmoit,  *'whai  ta 
actual  service  in  time  of  war.**  applies  to  militia  only,  p.  114. 

Army.—  All  persons  in  Federal,  military  or  naval  service  are  sab- 
ject  to  military  law,  p.  114. 

Appeal  in  habeas  corpus  from  Circuit  Court  opens  all  questions 
of  law  and  fact  for  review,  p.  116. 

Army.— Navy  paymaster's  clerk  is  in  naval  service  of  United 
States  and  subject  to  court-martial,  p.  117. 

Army.—  Navy  article  43,  requiring  furnishing  of  charges*  Is  satis- 
fled  by  copy  given  after  court  of  inquiry,  p.  118. 

Army.—  Decision  of  court-martial,  acting  within  its  powers,  can- 
not be  set  aside  on  habeas  corpus  by  civil  courts,  p.  118. 

Approved  in  Swaim  v.  United  States,  165  U.  8.  661,  41  L.  826, 
17  S.  Ct  451,  reaflSrming  rule;  In  re  Crain,  84  Fed.  789,  questloii  of 
jurisdiction  alone  can  be  considered  oo  habeas  corpus  to  court- 
martlaL 

158  U.  8.  llS-122,  39  L.  918,  PACIFIC  R.  R,  v.  UNITED  STATES. 

United  States.— Acceptance  of  congressional  appropriation  at 
amount  of  Judgment  estops  claim  for  Interest  p.  121. 

Approved  in  District  of  Columbia  v.  Johnson,  166  U.  8.  339,  41  U, 
738,  17  8.  Ct  866. 

158  U.  8.  123-127,  89  L.  919,  BEARDSLBY  v.  ARKANSAS,  BTO, 
RY. 
AppeaL— Omission  of  bond  does  not  necessarily  avoid  appeal;  It 
may  be  flled  afterwards,  but  not  after  four  years*  delay,  p.  127. 

Appeal,  by  one  of  several  defendants,  cannot  be  sustained  with- 
out severance,  p.  127. 

Approved  in  St  Louis  United  Elev.  Co.  v.  Nichols,  91  Fed.  838, 
grantee  assuming  mortgage  debt  cannot  appeal  from  decree  against 
himself  and  mortgagor  without  making  lutter  co-defendant 

Distinguished  in  The  Glide,  72  Fed.  202,  26  U.  8.  App.  636,  where 
decree  is  adverse  to  stipulations  for  release  of  vess^  claimant  may 
appeal  without  proceeding  to  efTect  severance;  Louisville,  etc.,  Ry. 
V.  Pope,  74  Fed.  6,  46  U.  8.  App.  26,  decree  may  be  separable  for 
purpose  of  appeaL 

158  U.  S.  12a  150.  39  L.  921,  WHITE  v.  JOYCE. 

Partnership.—  Remedy  of  survivor  against  former  partner,  dying 
with  firm  property,  is  bill  against  adminlstratM*.  p.  14? 
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Limitations  of  actions.—  Bill  to  subject  realty  to  dcccased*8  debts 
is  not  supplemental  to  bill  to  settle  partnership  affairs,  preventing 
bnr  of  statute,  p.  145. 

Infant  heirs,  answering  bill  to  subject  realty  of  decedent  to  debts, 
should  be  given  l>euefit  of  statute  of  limitations,  p.  145. 

Infants.—  Facts  alleged  against  infants  must  be  proved;  they  can- 
iK)t  be  talien  by  admission,  p.  146. 

Infants.— Record  showing  "solicitor  for  defendants'*  consent  to 
il(  <  I  ee,  dees  not  estop  infant  defendants,  p.  149. 

Equity.— Admissions  in  answer  and  consent  decree  cannot  be 
withdrawn  after  six  years'  delay,  p.  160. 

Not  cited. 

158  U.  S.  150-154,  39  L.  929,  KEYES  Y.  EUREKA  MIN.  CO. 

Patents.—  Employer  using  employee's  patent,  by  consent  held  to 
have  implied  license  to  use  on  usual  royalties  after  employment 
ceased,  p.  153. 

Approved  in  GUI  v.  United  States,  160  U.  S.  432,  40  L.  483,  16  S. 
Ct  325,  and  Fort  Wayne,  etc.,  R.  R.  v.  Haberkom,  15  Ind.  App. 
486,  44  N.  E.  824,  where  railroad  used  brake  Invented  by  employee. 

Distinguished  in  Blauvelt  v.  Interior  Conduit,  etc.,  Co.,  80  Fed. 
1)09,  51  U.  S.  App.  295,  employee  cannot  enjoin  use  of  appliance 
constructed  with  master's  tools  and  used  without  objection;  Boston 
V.  Allen,  91  Fed.  250,  50  U.  8.  App.  455,  placing,  by  city  engineer, 
of  improvement  In  ferry  landing,  afterwards  patented,  raises  no 
presumption  of  license  to  city. 

Patents.-  Remedy  against  licensee  for  use  is  at  law,  not  injunc- 
tion in  equity,  p.  153. 

Patents.— Seventeen  years'  delay  in  suing  licensee  for  use  la 
laches  disentitling  to  preliminary  Injunction,  p.  153. 

Approved  in  Woodmanse,  etc.,  Mfg.  Ca  v.  Williams,  68  Fed.  494, 
37  U.  8.  App.  109,  fourteen  years'  delay  bars  bill  for  infringement; 
Russell  V.  Kem,  69  Fed.  97,  84  U.  S.  App.  90,  and  McDonald  v. 
Miller,  84  Fed.  345,  bill  for  infringement  filed  but  a  few  days  be- 
fore expiraticm  may  be  dismissed. 

158  U.  S.  15&-172,  89  L.  931,  CATHOLIC  BISHOP  v.  GIBBON. 

Public  lands.— Land  department's  decision,  on  question  of  fact; 
is  conclusive;  only  law  Is  reviewable  in  courts,  p.  166. 

Approved  in  American  Bell  Tel.  Co.  v.  United  States,  68  Fed.  569, 
33  U.  S.  App.  236,  applying  rule  to  decisions  of  patent  commissioner; 
Johnston  v.  Morris,  72  Fed.  897.  44  U.  S.  App.  303,  land  officer's 
determination  that  lands  are  mineral  is  sufficient  to  give  State 
right  to  select  lieu  lands;  Diller  v.  Hawley,  81  Fed.  057,  48  U.  S. 
App.  474,  finding  that  entry  was  for  speculation  is  conclusive;  Wise- 
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man  v.  Eastman,  21  Wash.  172,  57  Pac.  401,  department's  dedslon 
is  not  reviewable  for  fraud  where  facts  alleged  to  constitute  were 
before  department;  Northern  Pac.  Ry.  t.  McCormick,  94  Fed.  941, 
arguendo. 

Public  lands.—  In  general,  commissioner  of  land  office  under  sec- 
retary of  interior,  administers  public  lands,  p.  167. 

Public  lands.—  Act  of  1848,  confirming  missionary  titles,  is  not  a 
grant,  but  confirmation  of  rights  from  occupancy,  p.  168. 

Public  lands.—  Picmeer's  occupancy  Is  favorably  coosld^ ed,  creat- 
ing possessory  rights  and  equities,  p,  169. 

Approved  in  Marsh  y.  Arizona,  164  U.  8.  609,  41  L.  571,  17  8. 
Ct.  197,  possession  under  perfect,  but  unconfirmed  Mexican  grant 
will  support  taxation. 

158  U.  8.  172-180,  89  L.  938,  TEALL  y.  SGHRODBB. 

Deed  being  of  record,  all  parties  interested  are  charged  with  no- 
tice, p.  17& 

Adverse  possession  as  owner,  unquestiooed,  mnd  mft«r  statute  luui 
nm.  Is  presumably  upon  complete  titles  p.  179. 

Not  cited. 

158  U.  S.  180-186,  89  L.  941,  8AYWARO  T.  DBNNT. 

Ck>urt8.— If  no  Fed^al  law  or  authority  inyolyed  in  State  de- 
cision, then  denial  of  Federal  right  must  appear,  p.  188. 

Approyed  in  GiUls  y.  Stinchfleld,  159  U.  S.  659,  40  L.  296,  16  8. 
Ct  132,  and  Dewey  y.  Des  Moines,  173  U.  S.  199,  19  &  Gt  881,  pres- 
ence of  Federal  question  does  not  render  Judgment  reylewable 
where  case  was  decided  on  other  grounds. 

Courts.—  Certificate  of  State  judge  of  existence  of  grounds  for 
Federal  reyiew  is  insuflScIent  p.  183. 

Courts.- Federal  right  must  be  claimed  at  proper  time  and  in 
proper  way  in  State  court  p.  183. 

Approyed  in  Winona,  etc..  Land  Co.  y.  Minnesota,  159  U.  8.  541. 
40  L.  253,  16  S.  Ct.  88.  Supreme  Court  cannot  reyiew  Federal  ques- 
tion not  presented  to  State  court;  Oxley  Staye  Ca  y.  Butler  Co.,  166 
U.  S.  058,  41  L.  1153.  17  S.  Ct  712,  State  court  judgment  denying 
right  cannot  be  reyiewed  unless  right  was  set  up;  Texas,  etc.,  Ry. 
y.  Gay,  167  U.  8.  745,  42  L.  1209,  17  S.  Ct  1000,  and  Chappell  y. 
Stewart  169  U.  8.  733.  42  L.  1215,  18  8.  Ct  940,  both  dismissed  on 
authority  of  principal  case;  Pn rlin.  etc..  Co.  y.  Hord.  145  Mo.  119.  4<i 
8.  TV.  753.  Ash  y.  Independence,  14{>  Mo.  126,  46  8.  W.  751.  ami 
James  y.  Mutual,  etc.,  L.  Assn..  148  Mo.  19.  49  8.  W.  082,  coustitii- 
tioiial  protcHrtion  cannot  be  first  denied  on  appeal;  Allen  y.  Pott- 
iand,  35  Cr.  459,  58  Puc.  521,  State  Supreme  Court  will  not  pass 
upon  assignment  of  error  Involving  Federal  queRtlon  first  raiseti 
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in  Supreme  Court;  State  t.  Schnman,  86  Or.  24,  58  Pac  068,  claim 
for  immunity  because  sale  was  in  original  package,  not  set  up  on 
trial.  Is  unavailable  on  appeaL 

Oovrti.— Glain  of  Federal  right,  first  made  In  petition  fw  re- 
hearing in  State  court,  is  too  late,  p.  183. 

Approved  ha  Pirn  t.  St.  Louis,  165  U.  S.  274,  41  L.  715,  17  &  Gt 
328. 

Courts.—  CounseFs  argument  hn  State  court  Is-  no  part  of  record 
searched  bj  Supreme  Court  for  Fed^al  question,  p.  188. 

Reaffirmed  In  Zadig  y.  Baldwin,  166  U.  &  488,  41  L.  1088,  17  S. 
Ot  640. 

Courts.— Definite  Issue,  as  to  possession  of  Federal  right,  must 
distinctly  appear  from  State  record,  p.  184. 

Approved  In  Ansbro  ▼.  United  States,  150  U.  S.  696,  40  L.  811,  16 
S.  Ct.  189,  Federal  right  must  be  distinctly  drawn  into  question  to 
confer  Jurisdiction;  Chicago,  etc.,  R.  R.  t.  Chicago,  166  U.  S.  232,  41 
L.  983,  17  S.  Ct.  588,  re-examining  State  judgment  In  condenmaticm 
proceedings;  Missouri,  etc,  Ry.  t.  Haber,  169  U.  S.  622,  42  L.  881,  18 
S.  Ct.  492,  judgment  Is  reviewable  where  State  court  could  not 
have  disposed  of  case  without  deciding  Federal  question;  Green 
Bay,  etc..  Canal  Co.  v.  Patten  Paper  Co.,  172  U.  S.  68,  19  S.  Ct. 
101,  it  is  sufficient  that  record  clearly  show  that  Federal  question 
was  set  up. 

158  U.  S.  186-211,  89  L.  943,  THB  OREGON. 

Collision.—  Steamer  is  presumably  at  fault  for  collision  with  ship 
at  anchor  in  proper  place  with  proper  watch,  p.  192. 

Collision.— Steamer  running  in  narrow  channel,  on  darlL  night» 
should  have  more  than  pilot,  hdmsman  and  one  lookout,  p.  194. 

Approved  in  The  Williamspoi^  74  Fed.  655,  33  U.  S.  App.  505, 
tug's  captain  alone  is  insufficient  loolLOUt;  The  City  of  Augusta,  80 
Fed.  299,  50  U.  S.  App.  44,  where  Ibolcout  was  absent  from  post 
during  portion  of  critical  time,  burden  is  upon  vessel  to  show  fault 
in  other  ship;  In  re  Lion,  84  Fed.  1013,  arguendo. 

Pilot,  though  superseding  master  as  to  navigation,  master  is  still 
in  command  and  should  see  to  lookout,  p.  194. 

Approved  in  The  Armonia,  81  Fed.  229,  89  U.  S.  App.  688,  negli- 
gence in  failing  to  observe  light  cannot  be  imputed  to  pilot,  mate 
being  also  on  bridge. 

Distinguished  in  Bramble  v.  Culmer,  78  Fed.  504,  42  U.  S.  App. 
803,  owners  paying  crew,  and  not  charterers,  are  liable  for  loss 
through  pilot's  negligence. 

Collision.— Defective  lookout  is  evidence  of  negligence,  not  a 
fault,  and  must  have  contributed  to  collisicm,  p.  195. 
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CoUisioii.— One  yessel  being  at  fault,  presnmptioo  in  other^s  fa- 
vor must  be  rebutted  by  clear  proof,  p.  Id7. 

Approved  in  The  D.  H.  Miller,  76  Fed.  879,  33  U.  &  App.  717, 
moving  vessel  is  presumed  negligent  in  colliding  with  ancbwed 
dredge. 

Distinguished  in  The  Chattahoochee,  74  Fed.  903,  83  U.  S.  App. 
510,  rule  does  not  apply  in  case  in  which  question  of  fault  Is  for 
court  from  facts  easily  ascertainable;  The  Ohio^  91  Fed.  553,  62  U. 
S.  App.  99,  presumption  does  not  apply  where  negligence  of  ship 
primarily  at  fault  was  insufficient  to  explain  colliding  of  Ubellee 
with  third  ship. 

Collision.— R.  S.,  S  4234,  requiring  torch-light  of  sailing  vessel 
does  not  apply  to  foreign  or  anchored  ships,  p.  199. 

Reaffirmed  in  The  Minnie,  87  Fed.  783. 

Collision.— Unusual  care  must  be  exercised  If  circumstances  de- 
mand, though  international  code  do  not  provide,  p.  201. 

« 

CoUisidn.—  Vessels  meeting  have  right  to  assume  that  each  gov- 
erned by  same  laws,  and  act  accordingly,  p.  202. 

Approved  in  The  Marguerite,  87  Fed.  960,  sailing  vess^  approach- 
ing tug  with  tows  should  keep  course  until  latter*s  disregard  of  roles 
compels  change. 

Collision.-r- Exceptions  to  navigation  code  should  be  admitted 
with  caution  and  only  if  imperative,  p.  202. 

Approved  in  The  H.  F.  Dimocl^  77  Fed.  230,  33  U.  8.  App.  647, 
master's  hcmest  Judgment  will  not  excuse  departure  from  statu- 
tory rules;  The  Minnie,  87  Fed.  784,  towing  several  barges  with 
long  hawser,  in  foggy  weather,  through  narrow  channel  among 
anchored  vessels.  Is  negligence. 

Collision.— Vessel  at  anchor,  on  clear  night  need  display  only 
anchor  light,  without  torch  or  bell,  p.  203. 

Approved  in  The  City  of  Augusta,  80  Fed.  300,  50  U.  8.  App.  45, 
applying  **  in  extremis  rule  **  where  closehauled  vessd  mistakenly 
luffed  to  avoid  collision  with  vessel  running  free. 

Admiralty.—  Vess^  arrested  for  collision,  released  on  stipulation, 
court  has  no  jurisdiction  of  Intervening  petition,  p.  205. 

Approved  in  Hawgood,  etc..  Transit  Co.  v.  Dingman,  94  Fed.  1014, 
heirs  of  holders,  who  have  not  filed  libels,  are  not  affected  by  re? 
lease. 

Admiralty.— Sureties,  oo  stifiilation  rdeaslng  vess^  libelled  for 
collision,  cannot  be  made  liable  to  later  intervenors,  p.  206. 

Approved  in  The  Willamette,  70  Fed.  880,  44  U.  8.  App.  26,  81  L. 
R.  A.  720,  reaffirming  rule;  The  Zona,  80  Fed.  936,  52  U.  8.  App. 
204,  amendment  not  germane  to  original  libd  should  not  be  al- 
lowed; The  Oregon,  89  Fed.  521,  hutervening  litellanti  not  being 
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parties  to  first  judgment  testimony  on  former  trial  Is  inadmissible; 
The  Oregon,  73  Fed.  848,  arguendo. 

Distinguished  in  The  Beaconsfield,  158  tJ.  S.  311,  39  L.  096,  15 
S.  Ct  863,  change  in  name  of  libellant  by  substituting  real  party 
in  interest,  will  not  avoid  stipulation  against  sureties. 

Admiralty.—  Vessel  cannot  be  released  until  stipulation  covering 
all  libels  on  file,  p.  210. 

Admiralty.—  If  new  libels  filed  after  vesseFs  release  on  stipula- 
tion, new  warrant  of  arrest  is  necessary,  p.  210. 

Approved  in  Laidlaw  v.  Oregon  Ry.,  etc.,  Co.,  81  Fed.  878.  48 
U.  S.  App.  433  (reversing  S.  C,  73  Fed.  849),  deeming  intervening 
suit  commenced  from  original  filing  .of  intervening  petition,  not 
merely  from  .issuance  of  process. 

158  U.  8.  212-216,  39  L.  954,  KENNEDY  v.  MAGONB. 

Customs.— Collector  may  charge  for  storage,  etc.,  on  uninvoiced 
and  unclaimed  merchandise  less  than  $100  value,  p.  215. 

Not  cited. 

158  U.  8.  216-222,  39  L.  956,  DB  80LLAR  v.  HANSCOMB. 
Judgment  is  not  estoppel  unless  determining  precise  fact,  p.  221. 

Approved  in  Empire  8tate  Nail  Co.  v.  American,  etc.  Button  Co., 
74  Fed.  868,  33  U.  8.  App.  522,  decree  declaring  validity  of  patent  is 
coucluslve  in  subsequent  proceedings  between  parties  or  privies  for 
infringement;  Embden  v.  Lishemess,  89  Me.  581,  50  Am.  St  Rep. 
445,  36  AtL  1103,  judgment,  to  be  conclusive  as  estoppel,  must  have 
been  rendered  on  merits  and  same  subject-matter;  Nashua,  etc.,  R. 
R.  V.  Boston,  etc.,  R.  R.,  164  Mass.  226,  49  Am.  St  Rep.  458,  41  N. 
K,  269,  refusal  of  leave  to  withdraw  claim  is  not  res  adjudlcata  as 
to  claim. 

Judgment  does  not  create  estoppel  where  jury's  finding  may 
have  been  upon  either  of  two  propositions,  p.  222. 

Approved  in  Equitable  Trust  Co.  v.  Smith,  77  Fed.  681,  46  tJ.  8. 
App.  561,  uncertainty  in  record,  as  to  particular  point  decided,  may 
be  removed  by  extrinsic  evidence. 

Specifle  performance  will  not  be  decreed  if  contract  doubtful  and 
value  rising  rapidly,  p.>  222. 

Approved  in  Kleinhans  v.  Jones,  68  Fed.  749,  37  U.  8.  App.  185, 
reaffirming  rule;  Lawrence  v.  Stearns,  79  Fed.  882,  judgment  con- 
cludes same  parties  in  subsequent  action  as  to  same  subject  as  to 
all  i»oints  that  might  have  been  determined;  Strang  v.  Richmond, 
etc.,  R.  R.,  93  Fed.  75,  specific  performance  of  uncertain  contract 
will  not  be  decreed;  Docter  ▼.  Furch,  91  Wis.  478,  65  N.  W.  165, 
unsuccessful  parties  to  litigation,  to  compel  conveyance  at  reduced 
price,  cannot  compel  conveyance  at  contract  price. 
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Agency.—  Sale  for  $200  down,  $2,800  In  two  weeks,  is  not  within 
authority  to  sell  for  $6,000,  half  cash,  p.  222. 

ApiHTOved  in  Nori;on  ▼.  NeviUs,  174  Mass.  245,  64  N.  B.  688,  special 
agent  auth<»1zed  to  sell  stock  cash  cannot  sell  on  credit;  Halsey  ▼. 
Montiero,  92  Va.  685,  24  S.  B.  259,  authority  to  sell  for  one-third 
cash  is  not  satisfied  by  agreement  for  cash  in  sixty  days. 

158  U.   a   7n-m?,  89   L.  960,    BPISCOPAL   CITY   MISSION   T. 
BROWN. 
Assignment  by  vendor  of  bond  of  vendee  assuming  part  of  mort- 
gage, is  subject  to  equities  between  vendee  and  vendor,  p.  227. 

Approved  in  Willard  v.  Wood,  164  U.  S.  621,  41  L.  689.  17  &  Ct. 

180,  arguenda 

Mortgages.—  Deed,  with  covenant  thnt  grantee  will  assume  mort- 
gage, does  not  bind  him  in  absence  of  knowledge,  p.  227. 

Approved  in  Green  v.  Turner,  80  Fed.  48,  grantee  is  not  directly 
liable  to  grantcHT's  mortgagee  in  law  or  equity. 

158  U.  8.  282-289,  89  L.  908,  WRIGHT  v.  UNITED  8TATBS. 

Evidence.—  Oral  evid^ice  of  deputy  marshal's  authority  is  admis- 
sible on  proof  of  loss  of  written  authority,  p.  238. 

XTnited  States  deputy  marshal,  appointed  and  serving,  is  officer 
de  facto,  though  oath  not  properly  administered,  p.  288. 

XTnited  States  deputy  marshal,  acting  de  facto,  is  within  act  of 
1888  as  to  crimes  against  deputies,  p.  288. 

Approved  in  Goode  v.  United  States,  169  U.  S.  078,  40  L.  801,  16 
S.  Ct.  189,  theft  of  letter  from  de  facto  poet-office  supports  in- 
dictment. 

United  States  marshals.— Purpose  of  act  of  1888,  punishing 
crimes  against  marshals,  stated,  p.  289. 

158  U.  S.  240-268,  89  L.  966,  STONBROAD  v.  STONBROAD. 

Public  lands.— Unconfirmed  Mexican  grant  requires  approval  by 
United  States  government,  p.  247. 

Approved  in  Ainsa  v.  New  Mexico,  etc.,  R.  R.,  176  U.  S.  79,  20 
S.  Ct.  29,  Arizona  courts  have  Jurisdiction  to  determine  whether 
title  to  Mexican  grant  was  complete  before  cession;  Gildersleeve  v. 
New  Mexico  Min.  Co.,  161  U.  S.  579,  40  L.  814,  16  &  Ot  666,  argu- 
endo. 

Public  lands.- Act  confirming  unsurveyed  Mexican  grant  con* 
templates  survey  for  pur];>o8e  of  segregation,  p.  247. 

Reaffirmed  in  Ainsa  v.  United  States,  161  U.  S.  222,  40  L.  678,  16 
S.  Ct  549. 

Public  lands.- Survey  of  confirmed  Mexican  grant  by  land  d» 
partmeut  is  collaterally  unassailable,  p.  260. 
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Approved  in  Russell  v.  Maxwell  Land-Grant  Co..  158  U.  S.  258,  3D 
L.  972,  16  S.  Ct  829,  and  Horne  v.  Smith,  169  U.  S.  43,  40  L.  69, 
16  8.  Ct.  989,  official  surveys  are  not  collaterally  attackable  in  ac- 
tion at  law;  De  Guyer  v.  Banning,  167  tJ.  S.  742,  42  L.  346,  17  S. 
Ct.  944,  generally. 

158  U.  8.   253-269,  89  L.   971,  RUSSELL  ▼.  MAXWELL   LAND- 
GRANT  CO. 
Public  lands.—  Maxwell  land  grant  construed,  p.  256. 

Public  lands.— Survey,  by  proper  Federal  officers,  properly  con- 
firmed, cannot  be  attacked  collaterally  in  courts,  p.  256. 

Reaffirmed  in  Home  v.  Smith,  169  U.  S.  43,  40  L.  69,  16  S.  Ct. 
989.  and  Colorado  Fuel  Co.  v.  Maxwell  Land-Grant  Co..  22  Colo. 
74.  43  Pac.  557. 

Approved  in  Brown  v.  Milllman,  119  Mich.  612,  78  N.  W.  788» 
original  government  purvey  should  control  In  fixing  line  of  creek; 
De  Guyer  v.  Banning,  167  U.  S.  742,  42  L.  346,  17  S.  Ct  944,  g^- 
erally. 

Public  lands.—  Where  lines  of  government  survey  run  and  loca- 
tion of  particular  tract  are  judicial  questions,  p.  269. 

158  U.  S.  260-267,  39  L.  973,  BOYD  v.  JANESVILLB  HAY  TOOL 
CO. 
Patent,  not  a  pioneer,  is  only  entitled  to  precise  devices  claimed, 
p.  261. 

Approved  in  Roemer  v.  Peddie.  71  Fed.  409,  construing  Roemer 
patent  No.  314,724  for  improvement  in  satchel-handles;  Taber,  etc.. 
Photograph  Co.  v.  Marceau,  87  Fed.  872,  parties  operating  under 
different  patents,  each  for  mere  improvement  in  well-known  art, 
are  restricted  to  precise  claims. 

Patents.—  Issue  of  patent  raises  presumption  that  earlier  patents 
not  infringed,  p.  262 

Approved  in  Ransome  v.  Hyatt,  60  Fed.  149,  29  U.  S.  App.  715, 
Noy  V.  Ney  Mfg.  Co.,  69  Fed.  407,  37  U.  S.  App.  371,  Illinois  Steel 
Co.  V.  Kilmer  Mfg.  Co.,  70  Fed.  1015,  Campbell  Printlng-Press  & 
Mfg.  Co.  V.  Duplex  Printing-Press  Co.,  86  Fed.  327,  Taber.  etc.. 
Photograph  Co.  v.  Marceau,  87  Fed.  873,  and  St  Louis  Car-Coupler 
Co.  V.  National,  etc..  Castings  Co.,  87  Fed.  897.  57  U.  S.  App.  333. 
affirming  S.  C,  81  Fed.  724,  granting  subsequent  patent  for  similar 
machine  raises  presumption  of  patentable  differ^ice;  American  Bell 
Tel.  Co.  V.  United  States.  G8  Fed.  509,  33  U.  S.  App.  236,  arguendo. 

Distinguished  in  Wilgus  v.  Germain,  72  Fed.  776,  44  U.  S.  App. 
3G0,  issuance  of  patent  calling  attention  to  and  distinguishing  prior 
patent  raises  only  prima  facie  presumption;  Brooks  v.  Sacks,  81 
Fed.  405,  50  U.  S.  App.  101.  rule  is  inapplicable  where  both  pat- 
ents are  for  similar  device  and  on  applications  pending  at  snme 
time. 
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DistinguiBbed  in  Whalen  ▼.  Gordon,  96  Fed.  810,  mmendment  wt^ 
ting  up  new  cause  of  action  does  not  ralate  XmA  to  stop  statute 

of  limitations. 

Limitations,  statute  of,  nins  nntll  amendment  tiled,  where  that 
states  new  cause  of  action,  p.  296. 

Approved  in  Wbalen  t.  Gordon,  96  Fed.  309,  amendment  of  peti- 
tion for  breach  of  warranty  by  alleging  rescission  and  seelLinf 
imrchase  price  does  not  relate  to  filing;  Atchison,  etc.,  R.  B.  ▼. 
Schroeder,  56  Kan.  735,  44  Pac.  1094,  defendant  cannot  be  depriyed 
of  benefit  of  statnte  by  Ingrafting  cause  barred  thereby;  dlssentinf 
opinion  in  Cahill  v.  Chicago,  etc.,  Ry.,  74  Fed.  291,  46  U.  S.  App 
85,  majority  holding  additional  count  not  barred^ 

Distinguished  in  Atlantic,  etc.,  R.  R.  v.  Laird,  164  U.  8.  896, 
41  L.  486,  17  8.  Ct  121,  amendment  stating  that  plaintiff  travdled 
on  second-class  ticket  states  no  new  cause. 

Limitation  of  actions.— Objection  that  amended  petition  states 
new  cause  is  not  waived  by  consent  to  its  filing,  p.  298. 

Cited  in  61  Am.  St  Rep.  431,  note. 

168  U.  &  299-303,  39  L.  991,  RICHARDS  v.  CHA8B  BLBYATOR 
CO. 
Vatsnty  being  invalid  on  fiice,  point  maj  be  raised  on  demurrer, 
p.  801. 

Approved  in  Holmes  t.  Hnrst,  174  U.  8.  88,  10  8.  Ot  609,  pub 
lication  of  story  in  serial  form  vitiates  copyright  of  book  form 
Heaton,  etc,  Fast^ier  Co.  v.  Schlochtmeyer,  69  Fed.  693,  Vintoc 
and  Prentice  patents,  Nos.  324,053  and  461,070  for  button-fasteners; 
Fuller,  etc.,  Mfg.  Co.  v.  Bender,  69  Fed.  1001,  Alward  patent  No 
423.200  for  improvement  in  transplanting  machines;  Strom  Mfg.  Co 
V.  W^  Frog  Co.,  83  Fed.  172,  54  U.  S.  App.  342,  Alkins  patrat  No 
352,280,  for  improvement  in  rail-braces;  Conley  v.  Marum,  83  Fed. 
310,  Conley  patent  526,517,  for  improvement  in  tobacco  wrappers, 
is  void. 

Limited  in  Pat^it  Button  Co.  v.  Consolidated  Fastener  Ca,  84 
Fed.  191,  patent  will  be  declared  void  on  demurrer  only  where  it 
is  dear  that  under  no  possible  proof  could  invention  be  shown. 

Distinguished  in  American  Fibre-Chamois  Co.  v.  Buckskin  Fibrt 
Co..  72  Fed.  511,  McLaughlin  patent  No.  511,789  Is  so  clearly  want 
ing  in  novelty  as  to  require  application  of  rule. 

Patent  may  be  avoided  for  want  of  nov^ty,  though  defense  nol 
set  up  in  answer,  p.  301. 

Approved  in  Baldwin  v.  Kresl,  76  Fed.  826,  46  U.  S.  App.  611,  de* 
fense  of  want  of  invention  is  always  open. 

Patents.^  Mere  multiplicity  of  elements,  without  n«w  result,  U 
not  patentable,  p.  302. 
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Approved  in  In  re  Dana,  68  Fed.  896,  grand  jury  is  not  a  court 
withiD  **  fuU  faith  and  credit  **  clause;  Nixon  t.  United  States,  82 
Fed.  28,  marshal  attending  different  examinations  before  same  com- 
missioner on  same  day  Is  ^ititled  to  but  one  fee. 

Obstructing  Juatiee.— Examination  by  Federal  commissioner  is 
not  proceeding  in  Federal  court  within  R.  S.,  I  5406,  punishing 
intimidation  of  witnesses,  p.  283. 

158  U.  S.  286-296,  89  L.  988,  UNION  PACIFIC  RY.  t.  WYLER. 
Limitation  of  actions  is  governed  by  law  of  forum,  p.  289. 

Reaffirmed  in  Brunswick  Terminal  Cow  t.  National  Bank,  88  Fed. 
608.  Cited  in  Southern  Ry.  t.  Bouknight,  70  Fed.  4G0,  25  U.  S. 
App.  415,  80  L.  R.  A.  828,  arguendo. 

Limitation  of  actions.— Changes  in  facts  arerred  or  law  relied 
on  may  constitute  departure  for  cause  originally  sued  on,  p.  291. 

Approved  in  Box  t.  Chicago,  etc.,  Ry..  107  Iowa,  667,  78  N.  W. 
606,  amendment  of  complaint  for  negligence  in  using  certain 
coupling  system  by  charging  negligence  in  having  bumpers  loose 
is  departure;  dissenting  opinion  in  Whalen  v.  Gordon,  96  Fed.  319, 
arguendo. 

Limitation  of  actions.—  If  first  petition  is  under  general  law  and 
second  under  derogating  statute,  It  Is  departure,  p.  295. 

Approved  in  Matz  v.  Chicago,  etc.,  R.  R.,  88  Fed.  771.  alleging 
three  distinct  acts  of  negligence  in  one  count  under  city.  State 
and  common  laws,  is  bad  pleading;  Wyler  v.  Union  Pac.  Ry.,  89 
Fed.  43,  refusing  to  allow  plaintiff  to  amend  by  restating  original 
cause,  after  remanding  from  Supreme  Court;  Seymore  v.  Franklin. 
92  Fed.  127,  amendment  by  setting  up  Judgments  of  different  dates 
and  amounts  is  not  allowable;  Whalen  v.  Gordon,  95  Fed.  311, 
reaffirming  rule. 

Distinguished  in  Hobart  v.  Illinois  Cent  R.  Co.,  81  Fed.  6, 
amendment  after  demurrer  sustained,  basing  cause  on  State  stat- 
ute, is  not  new  action  within  rule  prohibiting  removal  for  local 
prejudice  after  trial  on  demurrer. 

Limitation  of  actions.—  Reliance  on  special  statute.  Instead  of 
general  law,  is  change  of  cause  of  action,  p.  296. 

Approved  in  Kansas  City  v.  Hart  60  Kan.  692,  57  Pac.  941,  a 
like  case. 

Evidence.— Federal  courts  Judicially  notice  the  laws  of  several 
States,  p.  296. 

Limitation  does  not  in  general,  run  against  amendment  but  re- 
lates back  to  filing  of  original  petition,  p.  206. 

Approved  In  Bowen  v.  Needles  Nat.  Bank.  79  Fed.  50.  complaint 
by  payee  of  bills  against  drawee  Is  amendable  by  Joining  cause 
based  on  promise  to  pay  tlilrd  party's  checks. 
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Distinguished  In  Whalen  ▼.  Gordon,  96  Fed.  810,  mmendment  Mt* 
ting  up  new  cause  of  action  doea  not  ralate  XmA  to  at)op  statota 

of  limltationa. 

Limltationa,  statute  of,  runs  until  amendment  tiled,  where  that 
states  new  cause  of  action,  p.  296. 

Approved  In  Wbalen  t.  Gordon,  96  Fed.  309,  amendment  of  peti- 
tion for  breach  of  warranty  by  alleging  rescission  and  seeking 
imrchase  price  does  not  relate  to  filing;  Atchison,  etc.,  R.  B.  ▼. 
Scliroeder,  56  Kan.  735,  44  Pac.  1094,  defendant  cannot  be  deiNrived 
of  benefit  of  statute  by  ingrafting  cause  barred  thereby;  dlssentinf 
opinion  In  Cahill  v.  Chicago,  etc.,  Ry.,  74  Fed.  291,  46  U.  S.  App 
85,  majority  holding  additional  count  not  barred. 

Distinguished  In  Atlantic,  etc.,  R.  R.  v.  Laird,  164  U.  &  896, 
41  L.  486,  17  8.  Ct  121,  amendment  stating  that  plaintUT  traveled 
on  second-class  ticket  states  no  new  cause. 

Limitation  of  actions.— Objection  that  amended  petition  stataa 
new  cause  Is  not  waived  by  consent  to  its  filing,  p.  298. 

Cited  In  51  Am.  St  Rep.  431,  note. 

168  U.  &  299-303,  39  L.  991,  RICHARDS  Y.  CHASB  BLBVATOR 
CO. 
Vatanty  being  Invalid  on  fiice,  point  maj  be  raised  on  demurrer, 
p.  801. 

Approved  In  Holmes  t.  Hnrst,  174  U.  8.  88,  10  8.  Ot  609,  pub 
llcation  of  story  In  serial  form  vitiates  copyright  of  book  form 
Heaton,  etc..  Fastener  Co.  v.  Schlochtmeyer,  69  Fed.  593,  Vintoc 
and  Prentice  patents,  Noa.  324,053  and  451,070  for  button-fasteners; 
Full^,  etc.,  Mfg.  Co.  V.  Bender,  69  Fed.  1001,  Alward  patent  No 
423,200  for  improvement  in  transplanting  machines;  Strom  Mfg.  Co 
V.  W^  Frog  Co.,  83  Fed.  172,  54  U.  S.  App.  342,  Alklns  patrat  No 
352,280,  for  Improvement  in  rail-braces;  Conley  ▼.  Marum,  83  Fed. 
310,  Conley  patent  526,517,  for  Improvem^it  Ui  tobacco  wrappers, 
is  void. 

Limited  in  Patent  Button  Co.  v.  Consolidated  Fastener  Ca,  84 
Fed.  191,  patent  will  be  declared  void  on  demurrer  only  where  It 
is  cirar  that  under  no  possible  proof  could  Invention  be  shown. 

Distinguished  In  American  Fibre-Chamois  Co.  v.  BuckskUi  Flbrt 
Co..  72  Fed.  511,  McLaughlin  patent  No.  511,789  la  ao  clearly  want 
ing  in  novelty  as  to  require  application  of  rule. 

Patent  may  be  avoided  for  want  of  nov^ty,  though  defense  nol 
set  up  in  answer,  p.  301. 

Approved  in  Baldwin  v.  Kresl,  76  Fed.  825,  46  U.  S.  App.  611,  d» 
fense  of  want  of  invention  is  always  open. 

Patents.— Mere  multiplicity  of  elementa,  without  new  raanlt,  W 
not  patentable,  p.  302. 
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Approved  in  Specialty  Mfg.  Co.  v.  Fenton  Mfg.  Co.,  174  XT.  S. 
4^8.  19  S.  Ct  643,  Hoffman's  patent  No.  450,124  for  improTements 
in  hook-cases;  Osgood  Dredge  Co.  v.  Metropolitan  Dredging  Co.,  75 
P'ed.  672,  83  U.  a  App.  581,  Osgood  patent  No.  267,888  for  dredfing 
inacbine;  Loewenbach  v.  Hake-Stim  Co.,  92  Fed.  663,  Loewenbacb 
patent  No.  390,087  for  carbon  copying-book  is  void;  Sperry  Mfg.  Oa 
Y.  J.  L.  Owens'  Co.,  96  Fed.  977,  Sperry  patent  No.  267,032,  for 
fanning-mill,  is  invalid. 

168  U.  S.  808^12,  89  L.  998,  THE  BBACON8FIBLD. 

Carrisr  may  sue  in  bis  own  name  for  injury  to  freight,  either  at 
common  law  or  In  admiralty,  p.  807. 

Approved  In  The  New  York,  93  Fed.  499,  charterer  may  proceed 
in  rem  in  own  name  against  carrying  ship  for  injury  to  cargo. 

Collision.—  Cargo-owner  may  proceed  against  either  or  both  ships. 
or  owners,  and  recover  all.  p.  307. 

Action  against  Joint  wrongdoers  may  be  Joint  or  several;  one 
satisfaction  bars  further  proceedings,  p.  307. 

Admiralty.—  Failure  of  master  of  vessel  to  appeal  from  dismissal 
of  libel  will  not  bar  cargo-owner,  p.  310. 

Admiralty  stipulations  are  not  subject  to  rigid  rules;  substitution 
of  real  party  does  not  release  surety,  p.  810. 

Admiralty.—  Sureties  on  stipulation  cannot  be  held  If  new  cause 
of  action  Introduced,  p.  811. 

Approved  in  The  lona,  80  Fed.  936,  52  U.  S.  App.  204,  amend- 
ment not  germane  to  original  libel  is  not  allowable. 

158  U.  S.  812-826,  89  L.  996.  ANDB8  v.  BLY. 

MunlcipcditieB.— By  New  York  law  of  1869  county  Judge's  de- 
cision that  railroad-aid  bonds  were  legal  was  not  attackable  orf- 
laterally.  p.  317. 

Approved  In  Town  of  Andes  v.  Millard,  70  Fed.  517,  refusing  to 
declare  same  bonds  void  for  fraud  which  might  have  been  set  up 
in  former  trial.    See  51  Am.  St  Rep.  842,  note. 

Courts.—  Where  State  appellate  court  holds  decision  to  have  been 
conclusive,  question  is  still  an  open  one,  p.  818. 

Municipal  bond  enabling  laws  are  not  to  be  technically  construed 
to  snare  purchasers,  p.  321. 

■ 

Approved  In  Provident  Trust  Ca  v.  Mercer  Co.,  170  U.  8.  600, 
42  L.  1159,  18  8.  Ct.  791,  courts  will  lean  to  c<»istructioii  of  en- 
abling act  which  supports  Issue. 

Hnnlcipalities.- Taxpayers*  petition  for  aid  bonds  being  con- 
ditional, county  Jndge  may  determine  whether  performed,  p.  820l 

Approved  in  Provident  Trust  Ce.  ▼.  Mercer  Co.,  170  U.  8.  WL 
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42  L.  1160,  18  8.  Ct  702,  deUvery  to  company  by  trustee  conyeys 
title  as  to  innocent  purchaser,  altbougb  conditions  are  In  fact  un- 
fulfilled. 

Corporations.— One  cannot  avoid  c<»itract  with  corporation  be- 
cause it  is  not  such  de  jure,  p.  322. 

Approved  in  Toledo,  etc.,  Co.  v.  Continental  Trust  Co.,  95  Fed. 
507,  creditors  dealing  with  debtor,  as  corporation,  cannot  deny  its 
corporate  existence  to  defeat  mortgage  executed  by  it  as  such; 
Johnson  v.  Mason  Lodge.  —  Ky.  — ,  51  S.  W.  621,  following  rule. 

Municipal  bonds  not  invalid  because  no  place  for  hearing  petitioo 
for  issuance  specified;  presumably  at  judge^s  office,  p.  323. 

Approved  in  Merchants*  Banks  v.  Pennsylvania,  167  U.  8.  467, 
42  L.  238.  17  S.  Ct  831,  in  absence  of  contrary  provision,  proceed- 
ings are  to  be  had  at  office  of  officer  charged  therewith. 

Municipal  bonds,  reciting  necessary  legal  steps,  estop  municipal- 
ity in  action  by  bona  fide  holder,  p.  324. 

Approved  in  Winston  v.  Ft  Worth,  —  Tex.  Civ.  App.  — ^  47  8.  W. 
74().  innocent  holder  need  not  go  beyond  recitals  to  Inquire  into 
validity  of  debt 

Town  in  New  York  is  a  corporation  as  regards  right  to  contract, 
sue,  etc.,  'p-  325. 

158  U.  S.  326-333,  39  L.  1003,  UNION  PAC.  RY.  v.  HARRI8. 

Circuit  Court  of  Appeals'  decision  is  not  final  if  Federal  Juris- 
diction is  because  defendant  a  Federal  corporation,  p:  328. 

Cited  in  Bausman  v.  Denny,  73  Fed.  70,  arguendo. 

Distinguished  in  Bx  parte  .Tones,  164  U.  8.  692,  41  L.  601,  17  & 
Ct  223,  since  act  of  1888  Jurisdiction  of  Chrcuit  Court  of  Appeals 
over  action  against  national  bank  by  resident  of  another  8tate  Is 
final. 

Bailroad  is  bound  to  keep  track  clear  tar  passenger  trains  mud 
keep  cars  on  siding  secure,  p.  829. 

Kelease  being  set  up  by  railroad  as  bar  to  action  for  damageai 
whether  party  incompetent  Is  for  Jury,  p.  880. 

Approved  in  Lumley  v.  Wabash  R.  R^  76  Fed.  78,  43  U.  8.  Appi 
476,  release  obtained  through  untrue  report  of  company's  surgeon 
may  be  set  aside;  Wagner  v.  National  L.  Ins.  Co.,  90  Fed.  403,  61 
U.  8.  App.  706,  to  avoid  release  it  must  appear  that  defendant  made 
false  statements  and  plaintiff  was  Induced  thereby;  Georgia  Home 
Ins.  Co.  V.  Rosenfleld,  95  Fed.  868,  Insurance  company  may  allege 
Just  discovered  overinsurance  as  defense  after  loss  without  re^ton- 
dering  premium;  Albrecht  v.  Milwaukee,  94  Wis.  403,  69  N.  W.  04, 
where  plaintiff,  unable  to  read  English,  testified  to  signing  paper  an 
a  ret  eii  t;  The  Oriental  v.  Barclay.  16  Tex.  Civ.  App.  216,  41  8.  W. 
127,  arguendo;  dissenting  opinion  in  Och  v.  Missouri,  etc  Ry.,  I3t 
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Mo.  ro,  81  S.  W.  974,  36  L.  R.  A.  455,  majority  holding  release  a 
bar  until  set  aside  for  fraud  in  procurement  See  55  Am.  St.  Rep. 
509,  note. 

Distinguished  In  Chicago,  etc.,  Ry.  v.  BeUiwith,  83  Fed.  440,  55 
U.  S*  App.  120,  one  having  received  benefits  of  written  contract  in 
silence  cannot  allege  ignorance  of  its  terms  by  reason  of  illiteracy; 
LouisviUe,  etc.,  R.  R  v.  McElroy,  100  Ky.  160,  37  S.  W.  846,  injured 
party  cannot  avoid  compromise  alleged  obtained  by  fraud,  unless 
he  tenders  back  consideration  received. 

158  U.  S.  334-337,  39  L.  1006,  BOSTON,  ETC.,  R.  R  v.  O'REILLY. 
Appeal.—  Reason  for  objecting  to  evidence,  not  stated  at  trial.  Is 
too  late  on  appeal,  p.  335. 

Approved  in  New  York,  etc.,  R.  Co.  v.  O'Leary.  93  Fed.  740,  ob- 
jections to  admission  of  evidence  must  be  so  specific  as  to  give 
opponent  opportunity  to  obviate  at  time,  if  possible. 

Damages.— Evidence  of  plaintiff's  earning  capacity,  estimated 
from  business  in  which  he  was  formerly  partner,  is  too  vague,  p.  336. 

Distinguished  in  Illinois  Cent  R.  Ca  ▼.  Davidson,  76  Fed.  522» 
46  U.  S.  App.  800,  evidence  of  earnings  tar  several  past  years  la 
admissible  to  show  damages. 

Evidence.—  PlaintlfTs  declaration,  some  time  after  accident  that 
nail  was  removed  from  knee,  is  not  res  gestoe,  p.  337. 

Api>ellate  court  will  not  regard  inunaterial  error;  but  it  must 
clearly  appear  to  have  been  non-prejudicial,  p.  337. 

Approved  in  Brown  v.  Cranberry  Iron  &  Coal  Co.,  72  Fed.  102,  26 
U.  S.  App.  679,  Smuggler  Union  Mln.  Co.  ▼.  Broderick,  25  Colo.  19, 
71  Am.  St  Rep.  108,  53  Pac  170,  and  Henry  v.  Colorado  Land,  etc, 
Co.,  10  Cola  App.  23,  51  Pac.  93,  all  reaflirming  rule  where  errors 
were  in  admission  and  rejection  of  evidence;  Northern  Pac  R  R. 
V.  Hayes,  87  Fed.  131,  59  U.  S.  App.  716,  admitting  plaintiff's  opin- 
ion as  to  speed  of  train  that  struck  him  is  reversable  error;  New 
York,  etc,  R.  Co.  v.  O'Leary,  93  Fed.  741,  error  in  giving  or  re- 
fusing Instructicms  is  not  reversable  if  it  could  not  have  afTecte<1 
result;  Morton  ▼.  Heidom,  135  Ma  618,  37  8.  W.  506,  error  fol- 
lowed by  adverse  verdict  is  presumed  prejudicial:  Territory  v. 
Grlego^  8  N.  Mez.  140,  42  Pac.  83,  Instruction  that  jury  may  recom-  * 
mend  to  court's  mercy  is  prejudicial  where  law  provides  only  death 
penalty. 

158  tJ.  S.  387-346,  39  L.  1008,  PARK  BANK  ▼.  REMSEN. 

Courts.— Highest  State  court's  decision  as  to  corporate  trustee's 
liability  is,  at  least,  most  persuasive,  p.  342. 

Cited  in  Lyon  v.  First  Nat  Bank,  85  Fed.  121,  55  U.  8.  App. 
752.  arguendo. 

Statute  making  coriJorate  trustee  liable  for  its  debts,  for  omission, 
of  certain  duties,  is  penal,  p.  842. 
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Approved  In  Patterson  ▼.  Thompson,  86  Fed.  87,  Oregoo 
making  directors  paying  dividends  from  insolvent  corporatloSv 
for  its  debts.  Is  penaL 

**  Corporation  "  does  not  include  stockholders;  law  making  fi 
liable  does  not  impose  same  on  latter,  p.  346. 

€k>rporate  charter,  subjecting  concern  to  liabilities  imposed  hf 
general  law,  does  not  include  liability  imposed  on  corporate  tras> 
tees,  p.  846. 

158  U.  S.  346-356,  39  L.  1011,  UNITED  STATES  v.  SMITH. 

District  attorney's  allowance  for  mileage  by  R.  S.,  ||  833,  834, 
Is  not  by  way  of  compensation,  but  reimbursem^it,  p.  352. 

Approved  in  United  States  v.  Winston.  73  Fed.  153,  44  U.  S.  App. 
401  (see  dissenting  opinion  in  73  Fed.  155,  44  U.  8.  App.  401),  mile- 
age is  not  included  as  part  of  compensation  in  determining  whether 
same  has  reached  statutory  maximum. 

District  attorney's  per  diem  fee  fcv  attendance  on  court  is  com- 
pensation, not  reimbursement  p.  352. 

Approved  in  United  States  v.  Ck>lman,  76  Fed.  217,  46  U.  8.  App. 
133,  allowance  for  attendance  on  days  when  court  was  in  session  is 
proper,  although  actual  attendance  is  not  shown;  Sill  v.  United 
States,  87  Fed.  700,  57  U.  S.  App.  758,  district  attorney's  per  diem 
compensation  is  limited  to  days  when  court  is  actually  opened  by 
ludge  for  business. 

District  attorney's  duty  to  "  prosecute  all  civil  actions,**  in  R.  8^ 
I  771,  covers  cases  involving  government's  interests,  p.  354. 

Approved  in  Hilbom  v.  United  States,  163  U.  S.  34S,  41  L.  184. 
16  S.  Gt.  1018,  words  cover  defense  of  habeas  corpus  to  release 
Chinese  from  vessels. 

District  attorney  must  account  to  goveniiuent  for  fees  for  special 
services  directed  by  attorney-general,  p.  34(i. 

Approved  in  United  States  v.  Ady,  76  Fed.  364,  40  U.  8.  App.  312. 
and  United  States  v.  Fleming,  80  Fed.  373,  49  U.  a  Api^  866,  dis- 
trict attorney  cannot  recover  special  compensation  for  services  ren- 
dered by  attorney-general's  direction  in  another  district;  dissenting 
•  opinion  in  United  States  v.  Winston,  78  Fed.  157,  158,  44  U.  8. 
App.  401,  majority  holding  district  attorney  entitled  to  additional 
compensation  for  services  outside  district  by  attomej-general^s 
order. 

158  U.  S.  356-366,  39  L.  1015.  SHIPMAN  v.  STRAITSVILLE  CENT. 
MIN.  GO. 
Referenoo  to  **  master  commissioner  "  not  invalid  because  there  is 
no  such  official;  court  can  refer  to  private  person,  p.  361. 

Appeal.—  If  court  below  adopts  referee's  findings,  appellate  court 
can  only  examine  whether  findings  sustain  Judgment,  p.  861. 
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ApproTed  In  Cudahy  Packing  Co.  v.  Slonx  Nat.  Bank.  75  Fed. 
474.  40  U.  8.  App.  142  (modifying  8.  C^  69  Fed.  785,  82  U.  a  App. 
600),  court  will  consider  whether  referee's  special  findings  support 
judgment;  Shlpman  v.  Ohio  Coal  Exchange,  70  Fed.  654.  655.  87  U. 
8.  App.  471,  Chicago,  etc.,  Ry.  Co.  v.  Clarke,  92  Fed.  983,  and  8teel 
▼.  Lord,  93  Fed.  729,  all  reaffirniing  rule. 

Appeal.—  Where  no  Circuit  Court  trial  upon  waiver  of  Jury,  Su- 
preme Court  cannot  review  exceptions  to  referee*s  findings  or  ex- 
clusion of  evidence,  p.  3G1. 

Contract  by  one  pnrty  with  three  others,  not  connected,  hold  sev- 
eral, and  any  one  might  sue,  p.  861. 

Contract  by  parties  knowing  of  custom  with  respect  thereto^  is 
presumably  made  with  reference  to  custom,  p.  864. 

158  U.  a  866-374.  39  L.  1018,  EBY  ▼.  KING. 

Patents.— Reissue,  after  four  years,  is  Invalid,  where  no  claim 
of  mistake  or  insufficient  specifications,  etc..  p.  878. 

Approved  in  Horn,  etc.,  Mfg.  Go.  ▼.  Pelzer.  91  Fed.  669.  62  U.  8. 
App.  536.  refusing  to  sustain  claims  of  reissue  after  twelve  years' 
delay. 

Patentee  cannot  abandon  claims  anticipated  and  reconstruct  pat- 
ent upon  different  theory,  p.  874. 

Reaffirmed  in  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  867. 

Patents.—  Query  whether  patent  commissioner  may  reissue  upoo 
mere  statement  of  desire  therefor,  p.  371. 

Patents.— QueiT  whether  patentee  may  proceed  upon  origliiAl 
where  reissue  after  surrender   Is  held  void,  p.  878. 

Cited  in  Allen  v.  Culp,  ICG  U.  S.  505,  41  L.  1095,  17  8.  Ct  640. 
repeating  query;  McCormick  Mach.  Co.  v.  Aultman  Cow,  169  U.  a 
611,  42  L.  877.  18  S.  Ct.  445,  arguendo. 

158  U.  S.  375-407,  39  L.  1022,  RICH  v.  BRAXTON. 

Taxation.—  After  tax  sale  to  State  In  West  Virginia,  sale  for  next 
year's  taxes  is  void,  p.  804. 

Taxation.—  In  West  Virginia  equity  has  Jurisdiction  to  set  aside 
void  tax  deed,  p.  405.  , 

Approved  in  Harding  v.  Guice,  80  Fed.  1G5,  42  U.  S.  App.  411, 
West  Virginia  decisions  that  bill  to  remove  cloud,  created  by  Ir- 
regular tax  deed,  is  maintainable  by  one  out  of  possession,  con- 
trol Federal  court;  Sayers  v.  Burkhardt,  85  Fed.  247,  42  U.  S.  App. 
742.  bill  to  declare  deeds  under  fraudulent  proceedings  void  need 
not  allege  possession  at  institution  of  suit. 

Courts.- Federal  equity  jurisdiction  cannot  be  controlled  by  State, 
but  new  equitable  remedies  of  State  may  be  enforced,  p.  40S. 
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Approved  In  Smyth  t.  Ames,  169  XJ.  S.  610,  42  L.  838.  18  8.  Ct 
422.  State  rules  as  to  adequacy  or  Inadequacy  of  legal  remedy 
cannot  control  Federal  jurisdiction;  Gordan  v.  Jackson,  72  Fed.  87, 
bill  to  remove  cloud  cannot  be  maintained  in  Federal  court  against 
defendant  in  possession. 

Equity  will  interfere  where  legal  remedy  not  efflci^it  and  prompt 
as  that  in  equity,  p.  406. 

Approved  in  Harding  v.  Guice^  80  Fed.  164,  42  U.  8.  App.  411, 
law  does  not  afford  adequate  remedy  to  quiet  title  against  invalid 
tax  deed. 

Quieting  title.— Bill  to  remove  cloud  will  not  lie  if  Instrument 
void  on  face,  or  from  evidence  necessarily  offered  by  claimant, 
p.  407. 

Approved  in  Bank  of  Kentucky  ▼.  Stone,  88  Fed.  390,  suit  in  Fed- 
eral court  to  enjoin  collection  of  tax  will  not  lie  on  sole  ground 
that  it  is  illegal;  Harding  v.  Guice,  80  Fed.  168.  42  U.  8.  App.  411, 
arguendo. 

Distinguished  in  Southern  Ry.  ▼.  North  Carolina  B.  R.,  81  Fed. 
697,  equity  has  jurisdiction  over  suit  involving  validity  of  deed,  in- 
validity whereof  must  be  shown  by  extrinsic  evidence. 

Taxation.-- Ekjaity  will  interfere  where  void  tax  deed  is  made 
prima  facie  regular  by  statute,  p.  407. 

Approved  in  Verdin  v.  St  Louis,  131  Mo.  101  (see  86  8.  W.  62), 
abutting  owner  may  maintain  bill  to  cancel  void  tax  bin,  to  re- 
move cloud  from  title. 

Distinguished  in  Davidson  v.  Calkins,  92  Fed.  287,  Federal  court 
lacks  jurisdiction  over  suit  In  equity  to  determine  title  to  land  of 
which  defendant  is  in  possession. 

158  U.  a  408-416,  39  L.  1033,  CONNORS  v.  UNITED  STATB& 

Criminal  law.—  Trial  court's  refusal  to  require  more  specific  stat^ 
ment  of  offense  not  error,  unless  substantial  rights  prejudiced, 
p.  411. 

Criminal  court  may  compel  prosecutor  to  elect  between  count  for 
carrying  off  ballot-box  and  one  for  procuring  others  to,  p.  411. 

Criminal  law.—  Objection  that  indictment  charges  three  offensea 
in  one  count  Is  too  late  after  judgment,  p.  411. 

Approved  in  Tingle  v.  United  States,  87  Fed.  324,  a  like  case; 
Durland  v.  United  States,  161  U.  S.  816,  40  L.  712,  16  8.  Ct  612, 
objection  that  indictment  was  multifarious  comes  too  late  after 

verdict 

Jury.— Suitable  query  to  ascertain  juror's  bias,  opinion  or  preju- 
dice is  permissible,  p.  413. 

Approved  in  Thiede  v.  Utah,  169  U.  S.  616,  40  L.  241,  16  8.  Ct 
64,  juror,  who  has  newspaper  opinion  which  he  testifies  will  not 
prejudice,  is  competent  in  Utah. 
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Jury.— Law  assumes  that  political  opinions  or  affiliations  wUl 
not  prevent  honest  discharge  of  juror*s  duty,  p.  414. 

158  U.  S.  410-423,  39  L.  ao36.  ABRAHAM  v.  ORDWAT. 

Equity  may  refuse  relief  after  undue  delay,  regardless  of  stat- 
utes of  limitations,  p.  420. 

Approved  in  Miles  v.  Vivian,  79  Fed.  863,  61  U.  S.  App.  203, 
bondholder's  delay  of  twenty  years  bars  action  for  trustee's  negli- 
{^enee  in  failing  to  record  mortgage;  Richardson  v.  Osborne,  82  Fed. 
07,  patentee  quietly  acquiescing  in  infringement  for  sixteen  years 
cannot  maintain  action. 

Cited,  but  application  denied,  In  Wabash  Ry.  v.  Lumley,  96  Fed. 
774,  reforming  release  in  aid  of  law  action  for  injury,  reasonable 
exercise  being  shown  and  lack  of  prej^^dice  to  opponent. 

Equity  refuses  relief  for  laches,  because  of  injustice  of  imposing 
proof  of  part  transaction  long  known,  p.  421. 

Approved  in  Simmons  v.  Burlington,  etc.,  Ry.,  159  U.  S.  291,  40 
L.  164,  16  S.  Gt.  6,  where  junior  mortgagee  delayed  suit  to  enforce 
rights  seven  years;  Penn  Mut  L.  Ins.  Co.  v.  Austin,  168  U.  S.  698, 
42  L.  631,  18  S.  Ct  228,  change  of  conditions  as  basis  of  rule;  Hal- 
sey  V.  Cheney,  68  Fed.  768,  34  U.  8.  App.  60,  where  delay  was  ot 
ten  years  with  opportunity  to  inquire;  Leavenworth  v.  Douglass, 
69  Kan.  421,  53  Pac.  124,  where  neighboring  owner  sought  to  abate 
expensive  depot  after  completion;  Loomis  ▼.  Rosen thall,  84  Or. 
801,  67  Pac.  60,  fifteen  years'  delay  bars  suit  by  heirs  to  recover  land 
sold  by  administrator. 

Equity  doctrine  of  laches  applies  to  suits  over  land;  relief  re- 
fused after  nineteen  years*  delay,  p.  422. 

158  U.  S.  42^-431,  39  L.  1040,  CUTLER  v.  HUSTON. 

Courts. — Michigan  court's  construction  of  chattel  mortgage  law 
binds  Federal  courts,  p.  429. 

Chattel  mortg^g^  in  Michigan  is  void  against  note  of  mortgagor 
assigned  prior  to  recording  of  mortgage,  p.  429. 

Judgment  of  Circuit  Court,  unreversed,  is  not  a  nullity  and  can- 
not be  attacked  collaterally,  p.  430. 

Approved  in  Board  of  Commrs.  v.  Piatt,  79  Fed.  572,  49  U.  S. 
App.  225,  judgment  on  bonds  estops  municipality  from  defense  that 
amount  exceeded  authorized  indebtedness. 

168  U.  S.  431-440,  39  L.  1043.  ERIE  R.  R.  v.  PENNSYLVANIA. 

OarriecB.—  Toll  is  something  tal^en  tor  a  liberty  or  privilege,  not 
for  a  service,  p.  436. 

Tax  may  be  imposed  by  State  on  tolls  from  one  railroad  to  an- 
other, for  use  of  portion  of  road  within  State,  p.  438. 
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Tax  by  State  on  gross  receipts  of  interstate  rallroada  la  Told, 
p.  437. 

Cited  in  disaentlnf  opinion  In  Henderson  Bridge  Ca  ▼.  Kaitnckj, 
166  U.  S.  170,  41  L.  960,  17  S.  Ct  539,  arguendo. 

Commerce  power  of  Congress  is  not  inconsistent  with  State's 
power  to  tax  franchises,  etc.,  within  State,  p.  437. 

Tax  by  State  on  railroad,  measured  by  reference  to  tolls  recelTed, 
is  not  interference  with  interstate  commerce,  p.  489i 

Approved  in  Thomas  v.  Gay,  160  U.  S.  273,  42  L.  744,  18  &  Ct 
343,  Oklahoma  tax  on  cattle  of  non-residents  grazing  on  Indian 
reservations  is  valid;  dissenting  opinion  in  Henderson  Bridge  Co.  v. 
Kentucliy,  106  U.  S.  169,  41  L.  960,  17  S.  Ct  539.  majority  uphold- 
ing tax  on  Interstate  bridge,  proportionate  to  tolls  received  in  State. 
See  G2  Am.  St  Rep.  470,  note. 

Taxation.— State  tax  law's  interference  with  commerce  is  only 
void  if  direct  and  not  Incidental,  p.  439. 

Approved  \n  Henders<m  Bridge  Co.  v.  Kentucky,  166  U.  8.  154, 
41  L.  954,  17  S.  Ct  533,  upholding  taxation  of  Interstate  bridge 
based  on  proportion  within  State;  Hopkins  v.  United  States,  171 
U.  &  594,  19  S.  Ct  46  (reversing  S.  O,  82  Fed.  540),  Kansas  Glty 
Live  Stock  Exchange  is  not  a  combination  Interfering  with  com- 
merce. 

Taxation.—  State  may  tax  tolls  for  use  of  portion  of  track  within 
Its  borders,  rec^ved  by  foreign  corporation,  p.  439. 

158  U.  a  440-441,  39  L.  1046,  TIOGA  R.  R.  v.  PENNSYLVANIA. 
Adjudged  In  conformity  with  Erie  R.  R.  v.  Pennsylvania*  supra, 
q.  V. 

158  U.  a  441-447,  39  L.  1046,  BENNETT  v.  HARKRADER. 

nines.— Indeflnlteness  of  description  in  location  certificate  does 
not  render  location  absolutely  void,  p.  444. 

Kines.— Location  certificate,  although  description  defective^  Is 
admissible  to  show  time  when  possession  taken,  p.  445. 

Approved  in  Farmington  Gold  Min.  Co.  v.  Rhymney  Gold,  etc, 
Ca,  20  Utah,  370,  58  Pac.  834,  statute  respecting  locations  should 
be  liberally  construed;  sufficiency  of  location  is  question  of  fact 

Api>ellate  court  will  presume  all  necessary  instructions  given 
where  record  does  not  contain  all,  p.  446. 

Approved  \n  Northern  Pac.  R.  R.  v.  Krohne,  86  Fed.  235.  66  U. 
S.  App.  600,  appellant  cannot  urge  objections  to  instructions  dlf- 
fer«it  from  those  to  which  exceptions  were  confined  below. 

Trial.— General  verdict  for  plaintiff  sufllces  where  only  qae» 
tlon  litigated  is  right  to  possession,  p.  447. 
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Approved  in  Malony  v.  Adsit,  175  U.  S.  289.  20  a  Ct  118,  reaffirm- 
ing rule. 

MIscellaneoua.—  Cited  in  California  Oil,  etc^  Co.  t.  Miller,  96  Fed. 
18,  bill  to  QBiet  title  to  claim  does  not  necessarily  inyc^ve  Federal 
question. 

158  U.  S.  448-450.  89  L.  1049.  HARTBR  v.  TWOHIG. 

Kortgages.—  On  breach  of  condition  of  trust  deed  to  unoccupied 
land,  trustee  has  right  of  possession,  p.  453. 

Mortgages.— Suit  to  redeem  trust  deed  twenty-nine  years  after 
breach,  and  increased  value,  held  barred  by  laches,  p.  456. 

Approved  in  Wall^er  v.  Warner.  179  111.  28,  70  Am.  St.  Rep.  91, 
53  N.  E.  599,  right  to  redeem  from  foreclosure  may  be  lost  by 
laches,  irrespective  of  limitations;  Horr  v.  French,  99  Iowa,  83,  68 
N.  W.  584.  where  heir  acquiesced  in  sale  for  tw^ity-six  years,  un- 
til increase  in  value. 

AbatemctfLt.— Foreclosure  petition,  being  filed  after  plaintHTs 
death,  decree  is  void,  p.  454. 

158  U.  S.  456-461.  39  X;  1053.  COLVIN  v.  JACKSONVILLE. 

Courts.— Certificate  of  division,  on  issue  of  court's  Jurisdiction, 
must  be  granted  during  term  decree  entered,  p.  457. 

approved  in  The  Bayonne,  159  U.  S.  692,  40  L.  309,  16  S.  Ct  187, 
and  Merritt  v.  President  etc..  Bowdoih  College.  167  U.  S.  745,  42 
L.  1209.  17  S.  Ct  996.  reaffirming  rule;  Reed  v.  Stanley.  89  Fed. 
434.  bill  of  review  must  be  brought  within  time  for  talking  appeal. 

Court  should  dismiss  case  where  no  controversy  within  its  Juris- 
diction is  involved,  p.  460. 

Circuit  Court's  jurisdiction  of  taxpayer's  suit  to  restrain  bona 
issue  depends  on  his  interest  not  amount  of  issue,  p.  460. 

158    U.    S.    461-477,    39    L.    1055.    LEHIGH    VALLEY    R.    R.    v. 
KEARNEY. 
Patent  must  be  confined  to  particular  device  where  patoitee  ac- 
quiesces in  restricted  construction  given  in  patent  office,  p.  469. 

Approved  in  Wnlder  v.  Ulrich,  83  Fed.  481.  pat^itee  may  not 
claim  erased  portions  of  claim  as  within  patent 

Patentee  who  is  pioneer  is  entitled  to  broad  range  of  equivalents, 
p.  476. 

Patents.—  Reissue  No.  5.184,  for  spark-arrester,  held  void  for  want 
of  patentable  novelty,  p.  470. 

158  U.  S.  478-504.  39  L.  1061,  GREEN  v.  BOGUS. 

Equity  rule  that  issue  on  facts  in  plea  waives  right  to  have  plea's 
sufficiency  considered,  is  modified  by  rule  33.  permitting  review  by 
Kupremo  Court,  p.  500. 
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Reaffirmed  In  American  Graphophone  Ca  t.  Edljon  nionograpb 
Works,  68  Fed.  452. 

Judgment  still  binds  in  new  equity  suit  sltbonjrb  tbe  bill  seeks 
dlfTerent  forms  of  relief,  p.  502. 

Judgments.—  One  Is  deemed  party  to  prior  suit,  if  maintained  In 
his  interest,  by  trustees  or  prlTies,  p.  603. 

Party,  in  larger  legal  s^ise,  defined,  p.  608. 

Equity.— Withdrawal  of  exertions  in  equity  suit,  after  Issue 
formed,  amounts  to  acquiescence,  p.  604. 

158  U.  8.  505-581,  39  L.  1070,  CLARK  t.  RBBDBR. 
Fraud  is  neyer  presumed  and  must  be  proved,  p.  623. 

Vendor  and  purchaser.—  What  will  constitute  fraudulent  misrep- 
resentation stated,  p.  628. 

Vendee  inyestigating  for  bims^  cannot  say  be  rdled  on  Tcndor's 
cepreeaitati<m8,  p.  624. 

Approved  in  Hawkins  t.  Wells,  17  Tez.  GIt.  Appi  888,  48  &  W. 
£18;  rendee,  with  other  opportunity  to  inform  himself,  eannot  re^ 
sorer,  although  relying  on  vendor's  represontationa. 

Vendee  cannot  have  contract  rescinded  because  part  af  land 
irithin  older  patent,  where  vendor  <mly  gave  special  warranty, 
p.  530. 

Spedflo  performance  may  be  denied  one  party  wboi  reaclssfon 
would  also  be  refused  the  other,  p.  531. 

158  U.  8.  532-538,  39  L.  1080,  IN  RE  QUARLBS. 
United  States  is  a  nation  with  paramount  powers,  pi  6SS. 

United  States.—  Federal  rigbta  may  be  protected  Ivy  means  Oon- 
gress  deems  best*  p.  686. 

Cited  in  In  re  Deba,  168  U.  8.  679,  89  L.  1101«  16  &  Gt  904. 
United  States  may  enjoin  obstruction  of  mails  Ivy  strikers. 

United  States.- Rigbta   and    privilegee   of    Federal    dtixenship 
stated,  p.  536. 
United  Statea.—  There  la  a  peace  of  the  United  Statea,  p.  635. 

Civil  rights.—  Citizen  has  right  to  inform  of  violation  of  law  and 
to  be  protected  for  so  doing,  pp.  535-536. 

Internal  revenue.—  Every  citizen  has  right  to  inform  marshal  af 
violation  of  internal  revenue  laws,  p.  637. 

Internal  revenue.-  Conspiracy  to  injure  cltlsen  informing  marshal 
of  violation  of  revalue  law  is  punishable  by  R.  8.,  |  6606.  p.  688. 

158  U.   8.   538-550,  89  L.  1082,   LEM   MOON  SING   T.   UNITBO 
8TATE8. 
AUens.— Nation  has  inherent  power  to  forbid  entrance  9t  fot^ 
eigiiers,  or  impose  conditions,  p.  648. 
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Approved  In  Wong  Wing  y.  United  States,  163  U.  a  233,  41  L. 
142,  16  S.  Ct  979,  reaffirming  ruling;  United  States  t.  Wong  Kim 
Ark.  1G9  U.  8.  699,  42  L.  90S,  18  S.  Gt  476,  arguenda 

Habeas  corpus  may  Issue  In  favor  of  alien  prevented  from  land- 
ing by  executive  officer  under  statute,  p.  543. 

Aliens.—  Congress  may  make  executive  officer's  determination  of 
facts,  on  which  alien^s  right  to  land  depends,  final,  p.  543. 

AHims.—  Act  of.l894i  making  executive  decision  on  right  to  land 
final,  deprives  courts  of  right  to  review,  p.  546. 

Approved  in  In  re  Moses,  83  Fed.  996,  In  re  Glovanna,  93  Fed. 
659,  and  In  re  Leong  Youk  Tong,  90  Fed.  650,  courts,  on  habeas 
corpus,  cannot  review  secretary's  affirmance  of  collector's  exclusion; 
Sang  Lung  v.  Jackson,  85  Fed.  507,  power  given  secretary  of  treas- 
ury to  appoint  expert  board  to  prepare  standard  for  teas,  is  con- 
stitutional; Cruikshank  t.  Bidwell,  86  Fed.  7,  tariff  provision,  leav- 
ing final  determination  of  quality  of  teas  to  customs  officers,  is  con- 
stitutional; In  re  Ota,  96  Fed.  488,  secretary's  decision,  affirming 
exclusion  of  alien,  cannot  be  reviewed,  although  clearly  erroneous. 

Distinguished  in  In  re  LI  Foon,  80  Fed.  882,  and  In  re  Li  Sing,  86 
Fed.  899,  decision  is  not  conclusive  on  courts  when  favorable  to  right 
to  enter;  In  re  Gottfried,  89  Fed.  9,  deportation  order  is  not  conclu- 
sive on  habeas  corpus  where  petitioner  was  denied  right  of  appeal; 
United  States  v.  Wong  Chung,  92  Fed.  144,  deputy  collector's  re- 
fusal to  allow  entry  does  not  bar  consideration  on  merits  of  ap- 
plicant's rights  by  commissioner;  United  States  v.  Yee  Mun  Sang, 
93  Fed.  366,  decision  is  not  conclusive  as  to  applicant's  alienage; 
United  States  v.  Chin  Fee,  94  Fed.  830,  decision  against  right  to 
enter  is  not  conclusive  against  right  to  remain  after  entry. 

AlienB.— Act  of  1894  excludes  Chinaman  who,  having  had  domicile 
here,  leaves  temporarily,  p.  547. 

Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  8.  701, 
42  U  909,  18  S.  Ct.  477,  child  bom  in  United  States,  ef  ChlnsM 
parents  permanently  domiciled,  is  a  citizen. 

Alien  is  still  such,  though  having  commercial  domicile  here; 
p.  547. 

Cited  in  United  States  t.  Wong  Kim  Ark,  169  U.  S.  694.  42  L.  907, 
18  S.  Ct  474,  and  United  States  v.  Chin  Fee,  94  Fed.  831,  arguenda 

Alien's  personal  and  property  rights  here  are  as  fully  protected 
as  though  he  were  citizen,  p.  547. 

Approved  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  700,  42 
L.  900,  18  S.  Ct  476,  American-bom  Chinese  is  a  citizen. 

Treaty.—  Courts  should  not  construe  act  of  Congress  as  modify- 
ing a  treaty  unless  clear,  p.  549. 
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158  U.  8.  560-664,  39  L.  1086,  BEARD  t.  UNITED  STATES. 

Eomlcldew  Man  Is  tn  lawful  pnrsnlt  of  his  business  who  goes 
to  aid  wlfe^  protecting  his  premises  from  claimants,  p.  558. 

Oriminal  law«— Statement  of  hypothetical  case  In  instructions, 
without  foundation  In  the  eyldence^  Is  error,  pu  659. 

Hoqiicldo.— One  on  his  premises,  near  his  dwelling,  need  not  re- 
treat, but  may  repd  unprovoked,  deadly  assadlt,  p.  564. 

Approved  in  Wallace  t.  United  States,  162  U.  S.  474,  40  L.  1043. 
IC  S.  Ct.  802,  Alberty  v.  United  States,  162  U.  S.  505,  507,  40  L. 
1054,  1055,  16  S.  Ct  866,  867,  AUen  ▼.  United  States,  164  U.  S.  498, 
41  L.  530,  17  S.  Ct.  156,  Rowe  ▼.  United  States,  164  U.  S.  557,  41 
L.  551,  17  S.  Ct  175,  Addlngton  ▼.  United  States,  165  U.  S.  187,  41 
L.  680,  17  S.  Ct  289,  North  CaroUna  t.  Gosnell,  74  Fed.  738,  Foster 
V.  Territory,  —  Ariz.  — ,  56  Pac.  789,  People  ▼.  Lewis,  117  CaL  193, 
194,  59  Am.  St  Rep.  172,  173,  48  Pac.  1090,  People  t.  Newcomer, 
118  CaL  273,  50  Pac.  409,  Boyliin  v.  People,  22  Colo.  505,  45  Pac. 
422,  Ritchey  v.  People,  23  Colo.  324,  47  Pac.  385,  State  v.  Carver, 
89  Me.  77,  35  AtL  1031,  State  ▼.  Matthews,  148  Mo.  190,  71  Am. 
St  Rep.  600,  49  S.  W.  1087,  State  t.  Hudspeth,  150  Mo.  34.  51  8. 
W.  489,  and  State  ▼.  Cushfng,  14  Wash.  531,  53  Am.  St  Rep.  886, 
45  Pac.  146,  all  following  rule;  State  v.  Rolla,  21  Mont  586,  55  Pac 
525,  Instruction  that  it  was  accused's  duty  to  first  exhaust  all  other 
reasonable  means  Is  erroneous. 

158  U.  8.  564-600,  89  L.  1092,  IN  RE  DEBS. 

United  States,  In  exercise  of  enumerated  powers,  acts  directly 
upon  citizens,  not  through  States,  p.  578. 

Commerce.—  Federal  power  over  commerce  and  mall  transporta- 
tion Is  not  dormant  but  exercised  by  legislation,  p.  580. 

Post-office.— Congress  having  assumed  control  over  malls  and 
commerce,  may  prevent  unlawful  interference,  p.  581. 

Approved  in  Addyston  Pipe,  etc.,  Co.  v.  United  States,  175  U.  8. 
230,  20  8.  Ct  103,  affirming  S.  C,  85  Fed.  301,  54  U.  8.  App.  776, 
«ijoinlng  combination  to  keep  up  price  of  pipe:  dissenting  opinion 
In  United  States  v.  Freight  Assn.,  166  U.  8.  856,  41  L.  1033,  17  & 
Ct  564,  arguenda 

Commerce.— Congress  may  prohibit  interference  with  commerce 
and  mail  transportation,  and  prosecute  by  indictment  p.  681. 

Approved  In  United  States  t.  Freight  Assn.,  166  U.  8.  843,  41  L. 
1028,  17  S.  Ct  560,  enjoining  unlawf  il  combination  aflTectlng  com- 
merce; North  Bloomfleld,  etc.,  Min.  Co.  v.  United  States,  88  Fed. 
675,  59  U.  S.  App.  395,  affirming  S.  C,  81  Fed.  248,  upholding  act 
regulating  hydraulic  mining  for  protection  of  navigable  rivers; 
Clune  V.  United  States,  159  U.  S.  592,  40  L.  270,  16  8.  Ct  125,  argu- 
enda 
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DlstlDffolsbed  In  United  States  t.  Joint  Traffic  Assn.,  76  Fed.  898, 
United  States  cannot  enjoin  railroad  association  from  effecting 
agreement  alleged  illegal  under  interstate  commerce  law. 

United  States.—  Right  to  compel  obedience  to  laws  by  force  does 
not  exclude  appeal  to  courts  to  prevent  disobedience,  p.  583. 

Post-office.—  United  States  has  such  property  in  mails  as  to  jus- 
tify its  suit  for  injunction  against  interference,  p.  583. 

Nuisanoe.— Public  nuisance,  such  as  obstruction  of  highway* 
inny  be  abated  by  government,  p.  587. 

Approved  in  American  Steel,  etc..  Go.  v.  Wire  Drawers,  etc. 
Unions,  90  Fed.  614,  and  Vegelahn  v.  Guntner,  1G7  Mass.  99.  57  Am. 
St  R^.  446,  44  N.  E.  1078,  35  L.  R.  A.  724,  maintaining  patrol  to 
prevent  workm^i  entering  plaintiff*s  employ  may  be  enjoined  as 
obstruction  to  street. 

Nuisanoe.—  Equity  may  redress  public  nuisance  by  injunction, 
p.  592. 

Distinguished  in  State  v.  Patterson,  14  Tex.  Civ.  App.  469,  87  8. 
W.  479,  refusing  to  enjoin  public  gaming-house. 

Koisanees.—  Ck>urt's  Jurisdiction  over  public  Is  same  as  over  prl 
vate  nuisances,  pi  693. 

Injunction.— In  general*  equity  cannot  enjoin  commission  oi 
crimes,  p.  508. 

Approved  In  Rhodes,  etc.,  Mfg.  Go.  v.  New  Hampshire,  70  Fed. 
723,  Federal  court  cannot  «iJoin  State  officials  from  prosecuting 
criminal  proceedings  under  law  alleged  unconstitutional;  Taylor  v. 
Kercheval,  82  Fed.  499,  court  of  equity  cannot  restrain  marshal 
from  removing  deputy;  State  v.  Patterson,  14  Tex.  Glv.  App.  470, 
87  S.  W.  480,  non-enforcem«it  of  law  does  not  Justify  equity  In  en- 
joining commission  of  off^ise  of  Iseeping  gambling-house;  Ck>nsoU- 
dated  Steel,  etc.,  Ca  v.  Murray,  80  Fed.  828,  arguendo. 

Injunction  may  issue  to  prevent  Interf  ^ence  with  property  rights 
violating  criminal  laws,  p.  593. 

Approved  in  Consolidated  Steel,  etc,  Oa  v.  Murray,  80  Fed.  827, 
enjoining  unlawful  conspiracy  by  membefs  of  labor  nnl<»is  to  In- 
terfere with  plaintiff*s  business;  Nashville,  etc.,  Ry.  v.  McGon- 
nell,  82  Fed.  77,  novelty  of  use  for  which  asked  Is  not  fatal  objec- 
tion to  issuance  of  injunction;  American  Steel,  etc..  Go.  v.  Wire 
Drawers,  etc..  Unions,  90  Fed.  613,  615,  enjoining  interference  with 
employees  by  strikers;  United  States  v.  Sweeney,  95  Fed.  446, 
punishing  violation  of  Injunction  against  strikers;  Gulf,  etc.,  Ry.  v. 
Miami  S.  S.  Co.,  86  Fed.  421,  52  U.  S.  App.  759,  arguendo.  See 
61  Am.  St  Rep.  711,  nota 

Injunction.—  Court  issuing  Injunction  has  power  to  inquire  into 
disobedience  thereof,  p.  594. 
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Approved  in  Pokegama,  etc^  Lumber  Co.  t.  Klamatb  River  Lam* 
ber,  ete^  Ca,  86  Fed.  539,  advice  of  counsel  is  no  defense  to  viola* 
tion  of  restraining  order;  Nassau  Elec.  R.  R.  v.  Sprague  Elec.  Ry., 
etc.,  Co.«  96  Fed.  415,  ord^  fining  for  violation  of  preliminaiy  In- 
junction is  not  reviewable  except  upon  final  appeal;  United  States  v. 
Sweeney,  95  Fed.  447,  courts  have  power  and  duty  to  punish  viola- 
tions  of  their  injunctions;  American  Steel,  etc,  Ck>.  v.  Wire  Drawers, 
etc.  Unions,  90  Fed.  604,  argu^ido. 

Injunction.—  Enforcing  of,  by  contempt  proceedings*  Is  not  sk*> 
cuting  criminal  law,  nor  depriving  party  of  Jury  rights,  pu  698. 

Approved  \a  United  States  v.  Sweeney,  96  Fed.  448,  (me  violating 
injunction  is  not  entitled  to  Jury  trial;  State  v.  Marinison,  8  N.  Dak. 
158,  64  N.  W.  938,  one  charged  with  c^mtempt  is  not  entitled  to 
Jury  triaL 

United  States  has  Jorisdiction  over  every  foot  of  soil  within  Its 
territory,  p.  699. 

Approved  in  United  States  v.  Floumoy,  etc,  Real-Bstat»  Ooi,  68 
Fed.  893,  upholding  United  States  Jurisdiction  over  Indian  reser- 
vations. 

Injunctiim.—  Penalty  for  violating  is  not  substitute  for  prosecu- 
tion for  crime  then  committed,  p.  599. 

Approved  in  In  re  Chapman,  166  U.  8.  672,  41  L.  1160,  17  8.  Ct 
682,  provision  making  refusal  to  testify  before  Congress  a  misde> 
meanor  is  valid,  although  refusal  is  also  punishable  as  contempt 

Habeas  corpus.—  Facts  found  by  court  investigating  disobedience 
of  injunction  are  not  reviewable  on  habeas  corpus,  p.  600. 

Approved  in  In  re  Chetwood,  165  U.  S.  462,  41  L.  788,  17  8.  Ct 
892,  Judgments  for  contempt  are  not  reviewable  on  error  or  appeal 
but  by  certiorari;  Tinsley  v.  Anderson,  171  U.  S.  106,  18  8.  Ct  807, 
habeas  corpus  cannot  be  used  as  writ  of  error  to  review  c<mtempt 
commitment 

Miscellaneous.— Cited  in  Butler  v.  Fayerweather,  91  Fed.  458,  63 
U.  S.  App.  123,  order  committing  witness  for  refusal  to  testify  Is 
final  for  appeal:  Doane  v.  Lake  Street  El.  R.  R.,  166  IlL  519,  66 
Am.  St  Rep.  270,  46  N.  E.  523,  36  L.  R.  A.  103,  mere  diminution, 
without  irreparable  injury,  is  not  ground  for  injunction. 

158  U.  S.  601-715,  39  L.   1108,   POLLOCK  v.  FARMERS'  LOAN. 
ETC.,  CO. 
Internal  revenue.—  Constitution  uses  **  direct  taxes,**  and  **  duties. 
Imposts  and  excises,'*  in  natural  sense,  p.  619. 

Cltod  in  dis&eutiiig  opinion  in  Travelers'  Ins.  Co.  v.  Frlcl^e.  09 
Wis.  377,  74  N.  W.  375,  41  L.  R.  A.  562,  arguendo. 

Internal  revenue.— Couf^titutlon  uses  "duties,  imposts  and  ex* 
cises  "  la  antithesis  to  direct  taxes,  p.  622. 
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Approred  In  Nlcol  ▼.  Ames,  178  U.  S.  518,  19  S.  Ct  526  (affirmiDg 
8.  C,  89  Fed.  149),  prorlslon  of  war  revenue  law,  for  tax  on  board 
of  trade  salee  Is  a  valid  excise  tax. 

Internal  rerenue.—  Hylton  t.  United  States,  8  Dall.  171,  1  L.  556. 
decided  that  carriage  tax  was  an  excise,  and,  therefore.  Indirect, 
p.  627. 

Taxation.—  States  may  lay  Income  taxes,  p.  629. 

Approved  In  Ck>bb  v.  CJommlsslonors,  122  N.  C.  813,  80  8.  E.  840. 
upholding  graduated  tax  on  hotel-keepers,  exempting  annual  re- 
ceipts ondcr  $1,000. 

Statntes.—  Valid  part  luay  stand  If  Independ^it  of  Invalid,  p.  035. 

Statntes.—  Invalidity  of  part  of  law  Intended  to  operate  as  a 
whole  or  not  at  all.  invalidates  the  whole,  p.  686. 

Under  authority  hereof,  following  have  been  held  void:  Johnson 
V.  State,  59  N.  J.  L.  539,  87  AtL  960,  88  L.  R.  A.  875,  act  relaUng 
to  duties  and  Jurisdiction  of  Judges;  State  v.  O'Connor,  5  N.  Dak. 
632,  67  N.  W.  826,  act  taxing  vendors  by  sample  of  goods  to  be 
shipped  from  other  States;  Jones  v.  Memphis,  101  Tenn.  195,  47  8. 
W.  139,  act  annexing  certain  territory  to  city  and  excluding  it  from 
certain  benefits;  dissenting  opinion  in  State  v.  Gerhardt  14r>  liid. 
490,  44  N.  E.  485,  33  L.  R.  A.  330.  majority  upholding  act  regulating 
sale  of  intoxicants. 

Internal  revenue.— Tax  on  realty  being  direct,  tax  on  income 
therefrom  is  equally  so,  p.  637. 

Approved  in  Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  343,  41  Atl. 
852,  42  L.  R.  A.  860,  exemption  of  shares  in  hands  of  holders  from 
taxation  exempts  capital  stock. 

Internal  revenue.—  Tax  on  personalty  or  Income  therefrom  is  di- 
rect tax  within  Constitution,  p.  637. 

Distinguished  In  Nlcol  v.  Ames,  173  U.  S.  520.  19  S.  Ct  527,  up- 
holding war  tax  on  sales  at  exchanges;  High  v.  Coyne,  93  Fed.  451. 
upholding  succession  tax  imposed  by  war  revenue  act  of  1898. 

Internal  revenue.- Tax  Imposed  by  act  of  1894,  being  invalid  so 
far  as  unapportloned  Income  tax,  the  entire  scheme  of  taxation  is 
Invalid,  p.  687. 

Cited  in  Canal  Ga's  Ctm^  88  Hd.  610,  86  AtL  860,  referring  to 
brief  of  counssL 


Tkm  CHtetiooB  in  the  foregoing  annototjimfi  inolvde  afl  ixom 
the  f oDowing  Beports  and  all  preceding  them  in  each  State 


or  MeneB'. 

U.S. 17i 

Law.  Bd.  42 

F«d.  Kepw 96 

U.  &  Ap. 63 

(eEeepting  58) 

Ala. 119 

Axis. • • 1 

Ara.  ••••••••••••••%••••••■  00 

CaL  126 

Colo.  26 

Colo.  Afb  12 

Conn. •••••••••  71 

Dak.  ••••••••••••••••••••••  6 

DsL  Ponnewul. ...••••••••  ••  1 

Fla. 

Ga. 

Ida 

Ill 

Ind.    

Ind.  Ap. •••• 

Iowa    • 

Kana.    

^ans.  Ap. 7 

Ky 101 

La.  Abb. il 

Md 89 

Me 92 

Maaa. 178 

Biieh ; 117 

Mlna.    78 

Miia.  76 

Bio.    160 


89 

107 

2 

181 

162 


107 
60 


Mo.  App.  ••  7t 

Mont    tS 

Neb 66 

Nev 23 

N.H. 67 

N.  J.  Eq 67 

N.  J.L. 62 

N.  M.   8 

N.  Y. 160 

N.  a 123 

8 

60 

83 

192 

19 

64 

10 


N.  D.    

Ohio 

Or 

Pa. 

R.I 

8.  C.  

8.  D.  

Tenn 102 

Tex 82 

Tex.  CIt.  19 

Tex.  Or.  88 

UUh   18 

Vt. 70 

Va.   96 

Wash .-. 20 


W.  Va.  

WIb < 

Wyo 

Am.  Dee.  ... 
Am.  Rep.  ... 
Am.  St.  Rep. 

Li.  R.  a 


45 

102 

6 

100 


71 
46 


with  daplioate  referenoea  to  the  Beporter  System  and  later 
caaea,  induding 


8up.0t 19 

Atl 48 

Pae.  68 

So 26 

8-12 


N.  B. 

N.  W.  80 

S.  E 33 

8.  W. 63 


APPENDIX 


LETTER  OP  CHIEF  JUSTICE  TANEY  TO  HON.  SOLOMON 
P.  CHASE,  SECEETABY  OF  THE  TREASURY. 


tt^rrjemje  ^onvt  of  tht  WiniUA  Jitate* 


December  Term,  1862. 

ORDER  OF  COURT. 

Tuesday,  March  10,  1863. 

Ordered,  upon  the  request  of  the  Chief  Justice,  that  the  following  letter 
from  him  to  the  Secretary  of  the  Treasury  be  entered  on  the  records  of  the 
court: 

Washington,  February  16,  1863. 

Sir:  —  I  find  that  the  Act  of  Congress  of  the  last  session  imposing  a  tax  of 
three  per  cent  on  the  salaries  of  all  officers  in  the  employment  of  the  United 
States,  has  been  construed  in  your  department  to  embrace  judicial  officers,  and 
the  amount  of  the  tax  has  been  deducted  from  the  salaries  of  the  judges. 

The  first  section  of  the  third  article  of  the  Constitution  provides  that 
'**  The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
^nd  such  inferior  courts  as  Congress  may  from  time  to  time  ordain  and  estab- 
lish. The  judges  of  both  the  Supreme  and  inferior  courts  shall  hold  their 
offices  during  good  behavior,  and  shall  at  stated  times  receiver  for  their  services 
^  compensation  which  shall  not  be  diminished  during  their  continuance  in 

office.** 

The  Act  in  question,  as  you  interpret  it,  diminishes  the  compensation  of 

«very  judge  three  per  cent,  and  if  it  can  be  diminished  to  that  extent  by  the 

name  of  a  tax,  it  may  in  the  same  way  be  reduced  from  time  to  time  at  the 

pleasure  of  the  legislature. 

The  judiciary  is  one  of  the  three  great  departments  of  the  government, 
created  and  established  by  the  Constitution.  Its  duties  and  powers  are  specif- 
ically set  forth,  and  are  of  a  character  that  requires  it  to  be  perfectly  inde- 
pendent of  the  two  other  departments,  and  in  order  to  place  it  beyond  the 
reach  and  above  even  the  suspicion  of  any  such  influence,  the  power  to  reduce 
their  compensation  is  expressly  withheld  from  Congress,  and  excepted  from 
their  powers  of  legislation. 

Language  could  not  be  more  plain  than  that  used  in  the  Constitution.  It 
18,  moreover,  one  of  its  most  important  and  essential  provisions.  For  the  arti- 
•cles  which  limit  the  powers  of  the  legislative  and  executive  branches  of  the 
158  U.  a.  11 5& 
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government,  and  those  which  provide  safeguards  for  the  protection  of  the  citi- 
zen in  his  person  and  property,  would  be  of  little  valae  without  a  judiciary  to 
uphold  and  maintain  them,  which  was  free  from  every  inflaence,  direct  or 
indirect,  that  might  by  possibility  in  times  of  political  excitement  warp  their 
judgments. 

Upon  these  grounds  I  regard  an  Act  of  Congress  retaining  in  the  Treasury 
a  portion  of  the  compensation  of  the  judges,  as  unconstitutional  and  void;  and 
I  should  not  have  troubled  you  with  this  letter,  if  there  was  any  mode  by 
which  the  question  could  be  decided  in  a  judicial  proceeding.  But  all  of  the 
judges  of  the  courts  of  the  United  States  have  an  interest  in  the  question,  and 
could  not  therefore  with  propriety  undertake  to  hear  and  decide  it  I  am, 
however,  not  willing  to  leave  it  to  be  inferred  from  my  silence  that  I  admit  the 
right  of  the  legislature  to  diminish  in  this,  or  any  other  mode,  the  compensa- 
tion of  the  judges  when  once  fixed  by  law;  and  my  silence  would  naturally-^ 
perhaps  necessarily — be  looked  upon  as  acquiescence  on  my  part  in  the  pdwer 
claimed  and  exercised  under  this  Act  of  Congress;  and  would  be  r^arded  as  a 
precedent,  establishing  the  principle  that  the  legislature  may,  at  its  pleasure,, 
regulate  the  salaries  of  the  judges  of  the  courts  of  the  United  States,  and  may 
reduce  their  compensation  whenever  Congress  may  think  proper. 

Having  been  honored  with  the  highest  judicial  station  under  the  Gonstita- 
tion,  I  feel  it  to  be  more  especially  my  duty  to  uphold  and  maintain  the  oon- 
stitutional  rights  of  that  department  of  the  government,  and  not  by  any  act  or 
word  of  mine,# leave  it  to  be  supposed  that  I  acquiesce  in  a  measure  that  dis- 
places it  from  the  independent  position  assigned  it  by  the  statesmen  who  framed 
the  Constitution;  and  in  order  to  guard  against  any  such  inference,  I  present 
to  you  this  respectful  but  firm  and  decided  remonstrance  against  the  authority 
you  have  exercised  under  this  Act  of  Congress  and  request  you  to  place  this 
protest  upon  the  public  files  of  your  office  as  the  evidence  that  I  have  done 
everything  in  my  power  to  preserve  and  maintain  the  judicial  department  in 
the  position  and  rank  in  the  government  which  the  Constitution  has  assigned 
to  it. 

I  am,  sir,  very  respectfully  yours, 

B.  B.  TANBT. 

To  HoK.  S.  P.  Chasb, 

Secretary  of  the  Treasury. 
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FOTTE  VOLUMES  CONTAIl^nED  IN  THIS  BOOE; 

155,  156,  157,  158. 

OCTOBER  TERM,  1894. 


ABETTING.    Bee  Indioticbut,  7-9. 

ACCOUNT.    See  Mortgage,  1. 

ACTION  OB  SUIT.    See  also  Pleading, 
1,3. 

1.  A  railroad  company  which  is  sued  for 
ejecting  a  passenger  for  nonpaymeDt  of  fare 
on  his  tender  of  a  ticket  bought  from  another 
company,  which  it  was  not  under  any  obliga- 
don  to  honor,  has  no  right  of  action  against 
such  other  company  to  compel  its  reimburse- 
ment for  money  paid  in  satisfying  a  judgment 
in  such  action,  although  it  invited  the  other 
company  to  join  in  conducting  the  defense. 
Flennsylvania  B,  Co.  t.  Wabash,  SLL.dP.B. 
Co.  682 

3.  The  fact  that  the  gorernment  has  no  pecu- 
niary interest  in  a  controversy  is  not  sufficient 
to  prevent  a  suit  by  it  to  restrain  wrongs  which 
dfect  the  public  at  large  and  are  in  respect  of 
matters  entrusted  to  the  care  of  the  nation  by 
the  Constitution.    lU  Debi,  1092 

8.  A  subcontractor  who  has  defrauded  the 
United  States  by  insti/Eating  the  original  con- 
tractor to  procure  an  increase  of  mail  service, 
and  has  himself  received,  by  means  of  fraudu- 
lent vouchers,  money  in  excess  of  that  which 
was  legally  due,  may  be  sued  by  the  United 
States  without  joining  the  original  contractor. 
United  States  ▼.  Salisbury,  642 

4.^07  decisive  act  by  a  party,  with  a 
knowledge  of  bis  Hgots  and  of  the  facts,  de- 
termines his  election  in  the  case  of  inconsist- 
ent remedies.    Bobb  v.  Vbs,  52 

5.  The  subsequent  withdrawal  of  an  answer 
and  cross-petition  which  had  been  deliberately 
made,  with  full  knowledge  of  the  facts,  claim- 
ing the  benefit  of  acts  of  an  attorney,  cannot 
revoke  the  election  to  adopt  and  ratify  his  acts, 
where  it  cannot  restore  to  the  other  party  a  lost 
opportunity  to  seek  indemnity  from  such 
agent's  estate.  Id. 

6.  After  final  hearing  in  a  circuit  court  of 
the  UnitcN)  States  involving  more  parties  and 
other  lands  than  those  involved  in  another  ac- 
tion in  a  state  court,  the  decision  in  the  latter 
case  cannot  be  set  up  as  a  bar.  Roberts  ▼. 
HorthemP.  R  Co.  878 

7.  The  absence  of  parties  whose  rights  would 


be  in  effect  determined,  even  though  they 
might  not  be  technically  bound  in  suroequent 
litigation  in  some  other  tribunal,  is  sufficient 
to  prevent  the  Supreme  Court  of  the  United 
States  from  proceeding  to  dispose  of  the  case 
in  the  exercise  of  its  original  jurisdiction. 
California  ▼.  Southern  P.  Co.  68a 

8.  A  mail  contractor  and  his  subcontractor 
who  unite  to  defraud  the  government  may  be 
joined  as  defendants  in  an  action  to  recover 
back  money  paid  them  by  the  government. 
United  States  v.  Piatt,  639^ 

9.  A  suit  by  the  state  of  California  against  a 
railroad  company  to  obtain  a  decree  that  the 
state  is  the  owner  of  the  bed  of  the  bay  of 
San  Francisco  and  the  harbor  of  the  city  of 
Oakland  will  not  be  entertained  by  the  Supremo 
Court  of  the  United  States  in  the  exercise  of 
its  original  jurisdiction,  in  the  absence  of  the- 
dty  of  Oa&land,  which  claimed  that  a  grant 
of  the  water  front  had  been  made  by  the  state, 
and  of  the  Oakland  Water  Front  Company^ 
which  had  succeeded  to  the  rights  of  the  city 
and  from  which  the  railroad  company  had  de- 
rived its  rights.  California  r.  Southern  P. 
Co.  68a 

10.  The  rifht  of  a  foreign  corporation  to  ob- 
ject to  the  insufficiency  of  the  service  of  a. 
summons  on  an  officer  is  not  waived  by  filing 
a  petition  for  removal  to  a  circuit  court  of  the- 
United  States,  and  an  appearance  expressly 
limited  to  that  purpose.  Qoldey  ▼.  Morning 
Nem,  51T 

ADMIB ALTY.    See  also  Appeal  Ain>  E&- 
ROB,  16. 

1.  After  a  stipulation  is  given  and  a  vessel 
discharged  from  custody  under  a  libel,  inter- 
vening petitions  cannot  be  entertained  without 
a  new  warrant  of  arrest,  so  as  to  enlarge  the- 
liabilities  of  the  stipulators.    The  Cregon,  94a 

2.  A  mere  change  in  the  name  of  the  libel- 
ant— ^as,  by  substitutiog  the  real  party  in  in- 
terest for  the  nominal  party — will  not  avoid  a. 
stipulation  in  admiralty  as  against  the  sureties. 
The  Beaeonsfield,  99a 

ADVEBSE  POSSESSION. 

1.  Undisputed  and  notorious  possession  of 
real  property,  with  claims  to  its  ownership,  for 

1U7 


AFFiDAyiT— Appeal  and  Ebbob,  n.  a. 


more  tban  the  statutory  period,  shuts  out  the 
•claims  of  all  other  persona.    Teall  t.  S^roeder, 

988 

2.  A  deed  of  trust  which  under  the  statutes 
-conveys  a  legal  title  gi?es  constructive  posses- 
sion of  the  Uind  after  breach  of  condition,  if 
not  before,  where  the  land  is  wild  and  unoc- 
•cupied.    Eiurter  T.  Ttoohig,  1049 

JIFFIDAVIT.     See   Coubts.   12;   Estop- 
pel, 7. 

1.  A  person  of  the  Chinese  race  by  acquir- 
ing a  commercial  domicil  within  the  United 
8tatC8  is  not,  after  a  temporary  absence  from 
the  country,  exempt  from  the  provisions  of  the 
Chinese  iixclusion  Act  of  1^4.  Lem  Moan 
Sing  V.  United  States,  1082 

2.  The  provision  of  the  Chinese  Exclusion 
Act  of  1^,  allowinf?  an  appeal  only  to  the 
secretary  of  the  treasury  from  a  decision  of 
the  appropriate  emigration  or  customs  officers 
excluding  an*  alien  from  admission  into  the 
United  States,  applies  to  a  Chinaman  who  has 
jicquired  a  commercial  domicil  in  this  country, 
when  he  attempts  to  re-enter  the  country  after 
^  temporary  absence.  Id, 

JLMENDMENT.    See    Appeal  and   Eb- 
BOB,  86. 

JLMNESTT.    See  Pabdon. 

JkPPEAL  AND  ERROR. 

L  Appellate   Jubisdiction    in    Gen- 
eral. 
II.  Jubisdiction. 

a.  Over  Federal  Courte, 

b.  Oter  State  and  Territorial  Caurte. 

HI.  Tbansfer  op  Cause. 

ly.  Record  and  Case  on  Appeal. 

y.  Exceptioks;  Mode  op  Raising  Ques- 
tions. 

YI.  Prelihtnabt  Motions  to  Disiasa. 

Tn.  Hearing  and  Determination. 

a.  In  General. 

b.  Ohjeetiom  Waifted  or  Cured  Behte. 
c  Que9tion$  First  Raised  on  AppeaL 

d.  Decisions  on  Facts, 

e.  What  Errors  Warrant  Eetersal. 

Till.  Judgment  and  Its  Epfect. 

6ee  also  Cases  Certified,  3;  Evidence,  2. 

X  Appellate  Jurisdiction  nr   Oenebal. 

1.  A  review  by  an  appellate  court  of  the 
^nal  judgment  in  a  criminal  case,  however 
^rave  tbe  offense  of  which  the  accused  is  con- 
victed, is  not  a  necessary  element  of  due  process 
of  law.  Andrews  ▼.  Swarts,  422 

2.  A  writ  of  error,  and  not  an  appeal,  in  an 
action  at  law,  is  allowed  under  the  Tucker  Act 
•of  Marcb  8,  1887,  regulating  procedure  in  suits 
acainst  the  government  in  the  circuit  or  dis- 
trict court.     Chase  v.  United  States,  284 

8.  The  final  judgment  of  the  United  States 
circuit  court  in  an  action  of  assumpsit  on  bonds 
end  coupons  can  only  be  revised  by  the  Su- 

ins 


preme  Court  of  the  United  States  od  writ  of 
error.    Deland  v.  Platte  County,  128 

Iliialitjr  of  decisioii* 

See  also  ittfra,  16. 

4.  An  order  of  a  circuit  Judge  of  the  United 
States  at  chambers  refusing  a  wril  of  habeas 
corpus  is  not  a  final  deosion  which  can  be 
appealed  to  the  supreme  court  Lambert  r, 
Barrett, 


5.  A  decree  dismissing  a  complaint  as  to  ooe 
defendant  on  demurrer  is  not  appealable  whit« 
the  case  stands  at  issue  as  to  other  defendanli*. 
National  Bank  v.  Smith,  441 

6.  An  order  remanding  a  cause  from  tbr 
circuit  court  of  the  United  States  to  a  state 
court  will  not  sustain  a  writ  of  error.  BUf\oU 
0.  B.  Co,  ▼.  Brawn,  461 

n.  Jubisdiction. 

a.  Oser  Federal  Courts. 

See  also  Cases  Cbbtifikd. 

7.  Congress  has  power  to  confer  uyh>d  tbe 
Supreme  Court  of  the  United  States  jurisdic- 
tion to  entertain  an  appeal  from  tbe  decree  of 
the  court  of  private  land  daima.  United  State* 
V.  Ooe,  7« 

8.  The  decision  of  any  inferior  court  estaV 
lished  by  Congress,  lilie  the  court  of  private 
luid  daims,  even  if  not  one  of  tbe  courts  men 
tioned  in  article  8  of  the  Constitution,  may  be 
made  subject  by  Congress  to  the  appellate  Ju 
risdiction  of  the  Supreme  Court  of  the  United 
States.  K 

9.  The  invalidity,  if  conceded,  of  a  pro 
vision  for  retrial  of  a  cause  on  appeal  from 
the  court  of  claims,  with  other  pnx>rs  and 
amendment  of  the  record,  would  not  make  tbe 
right  of  appeal  itself  invalid.  7«/. 

10.  A  final   decision  of   the  drcuii  court 
against  its  own  -jurisdiction  should  be  taken 
by  appeal  or  writ  of  error  directly  to  the  Su 
preme  Court  of  tbe  United  States.     Vnit^H 
States  V.  John,  87 

11.  After  Jud.i^ment  for  the  plaintitf  on  tbe 
merits,  of  the  circuit  court,  which  decided  in 
favor  of  its  own  Jurisdiction,  defendant  cao 
elect  to  take  tbe  case  directly  to  tbe  Supreme 
Court  of  the  United  States  on  the  question  of 
Jurisdiction  alone,  or  take  tbe  whole  case  tn 
the  drcuit  court  of  appeals,  from  which  tbe 
question  of  Jurisdiction  may  be  certified.    Id, 

12.  A  decision  by  a  drcuit  court  oo  tbe 
merits  after  sustaining  its  own  Jurisdiction  can 
be  appealed  only  to  the  drcuit  court  of  appesl*. 
wbicb.  if  the  question  of  the  drcuit  court's 
Jurisdiction  arises,  may  certify  it.  Id, 

18.  The  drcuit  court  of  appeals  will  sot 
pend  a  decision  upon  tbe  merita  when  the  Juris 
diction  of  the  circuit  court  in  tbe  case  ia  no 
der  consideration  by  the  supreme  court      tf. 

14.  Jurisdiction  of  the  supreme  court  on  s 
writ  of  error  directed  to  tbe  drcuit  oooit  of 
I  he  United  States  is  not  shown  by  tbe  inere 
fact  that  tbe  judgment  waa  rendered  in  favor 
of  tbe  United  Sutes  in  an  action  for  cutdnfc 
and  carrying  away  timber.  Lutcher  v.  Unitsi 
States,  W 

IM,  1M,  167. 148  V.fi 


Appeal  asv  Ebror,  II.  t. 


16.  Tbe  JarisdicticAi'of  a  circait  court  of  the 
United  States  on  an  intenreDlDg  petition  is, 
for  tbe  purpose  of  appeal,  to  to  ascribed  to 
tbe  same  grounds  on  which  the  Jurisdiction  of 
the  original  action  depends.    Bause  t.  Letefter, 

841 

16.  A  case  in  w})ich  a  corporation  chartered 
under  tbe  laws  of  the  United  States  is  a  party 
is  DOt  one  of  those  in  which  the  judgment  of 
the  circuit  court  of  appeals  is  final.  Union  P, 
E,  Co,  V.  HarrU,  1008 

17.  A  certificate  by  the  circuit  court  of  the 
question  of  its^jurisdiction  is  necessary  to  sus- 
tain a  writ  of  error  from  tbe  Supreme  Court 
of  tbe  United  States  to  the  circuit  court  based 
on  that  question.  Davi^  db  R,  Eldg,  AMJg,  Co, 
▼.  Barber,  858;  Coltin  ▼.  Jacksonville,         736 

See  further  Cases  Cbbthtbd. 

18.  Tbe  amounts  decreed  in  favor  of  differ- 
ent mortgagees  who  were  Joined  as  defendants 
in  a  suit  to  set  aside  certain  chattel  mortgages 
separately  owned  b^  tbem  cannot  be  added  to 
make  tbe  Jurisdictional  amount  on  appeal  to 
tbe  Supreme  Court  of  tbe  United  States. 
Davis  y.  JBeftfjoarU,  289 

Federal  questions. 

See  also  infra  as  to  state  courts. 

19.  Jurisdiction  on  the  ground  that  the 
case  'involves  tbe  construction  or  application 
of  the  Constitution  of  tbe  United  SUtes"  be- 
cause tbe  right  of  trial  by  Jury  was  denied  is 
not  given  to  tbe  Supreme  Court  of  tbe  United 
States  by  reason  of  a  direction  to  the  Jury  in 
tbe  circuit  court  to  find  a  verdict  for  the  de- 
fendant C.  A.  Treat  Mfg.  Co,  v.  Standard 
JSieel  dt  L  Co,  858 

20.  A  petition  of  intervention  against  re- 
ceivers in  a  Federal  court,  based  on  their  neg- 
ligence, does  not  present  a  Federal  question 

.  on  tbe  ground  that  tbe  claim  is  asserted  against 
otficeis  of  a  United  States  court,  wbicb  will 
sustain  an  appeal  to  tbe  Supreme  Court  of  the 
United  States  under  the  Judiciary  Act  of 
March  8,  1891,  where  the  original  suit  in 
which  intervention  was  made  was  within  the 
jurisdiction  of  the  court  solely  by  reason  of 
citizenship  of  the  parties.  Rouse  v.  I.cidier,  841 

b.  Over  Slate  and  TerritoriaX  Courts. 

21.  The  court  of  oyer  and  terminer  in  a 
state  is  tbe  highest  state  court  in  which  a  de- 
terroioation  can  be  bad  for  the  purpose  of  a 
writ  of  error  from  the  United  States  Supreme 
Court,  when  no  review  in  any  higher  state 
court  can  be  had  witbout  tbe  allowance  of  a 
writ  of  error,  and  this  has  been  denied.  Berge- 
mann  t.  Backer,  845 

22.  An  order  of  s  Judge  of  a  state  court 
•t  chambers  in  a  habeas  corpus  proceeding 
cannot  be  regarded  as  an  order  of  a  '*court" 
within  U.  S.  Rev.  Stat.  §  701),  providing  for  a 
writ  of  error  from  tbe  United  States  Supreme 
Court  to  review  the  final  Judgment  of  the 
highest  court  of  a  state.    McKnight  v.  James, 

810 

• 

28.  The  denial  by  a  state  court  of  an  appli- 
cation to  amend  a  petition  for  removal  is  not 
the  denial  of  anv  right  secured  by  the  Consti- 
tution of  the  United  States,  and  is  not  the  sub- 


ject of  review  in  the  Supreme  Court  of  the 
United  States.     Carr  v.  Nichols,  786 

24.  An  affirmance  by  a  state  court  of  a  de- 
cbion  dismissing  a  suit  for  want  of  equity 
cannot  be  brought  to  the  Supreme  Court  of 
the  United  States.   Winter -7.  Montgomery,  460 

25.  A  Federal  question  cannot  be  raised  for 
the  first  time  after  final  decision  in  tbe  highest 
court  of  tbe  state,  for  tbe  purpose  of  8uppor^ 
ing  a  writ  of  error  from  tbe  Supreme  Court  of 
the  United  States.    Boiib  v.  Jamison,  206 

26.  The  claim  that  due  process  of  law  was 
denied  by  a  state  court  cannot  be  made  for 
the  first  time  in  the  Supreme  Court  of  tbe 
United  States  to  sustain  a  writ  of  error  to  the 
state  court.    Bs  Robertson,  889 

27.  A  claim  that  the  appointment  of  a  re- 
ceiver is  an  unconstitutional  deprivation  of 
property  does  not  raise  a  real,  as  distinguished 
from  a  fictitious.  Federal  question,  which  will 
sustain  a  writ  of  error  to  a  state  court  from 
the  Supreme  Court  of  the  United  States.  8t, 
Louis,  Q,dFt,  S,  B,  Co,  v.  Missouri,         602 

28.  A  claim  that  a  state  court  did  not  give 
full  faith  and  credit  to  a  statute  of  another 
state  and  Judicial  decisions  thereon  does  not 
make  a  Federal  question,  where  such  statute 
and  decisions  were  not  proved.  JJoyd  r.  Mat- 
thews, 128 

29.  Rulings  on  evidence  made  by  state  courts 
cannot  give  jurisdiction  for  a  writ  of  error  from 
the  United  StatesSupreme  Court  on  tbe  ground 
that  constitutional  rights  were  denied,  where 
there  is  notbing  to  show  that  tbe  state  courts 
were  led  to  suppose  that  any  claim  under  the 
Constitution  of  the  United  States  was  made, 
or  that  any  ruling  involved  a  decision  against 
a  right  specially  set  up  under  that  instrument. 
Sayioard,  v.  Benny,  941 

80  The  physical  and  mental  condition  of  a 
Juror  and  his  competency  to  return  a  verdict, 
on  which  there  are  conflicting  opinions  of  ex 
perts  in  evidence,  is  a  question  of  fact  which 
tbe  Supreme  Court  of  tbe  United  States  can- 
not review  on  writ  of  error  to  a  state  court. 
Be  Bucfianan,  884 

31.  A  specific  assertion  of  a  right,  privilege^ 
or  immunity  under  tbe  Federal  Constitution  at 
tbe  proper  time  and  in  tne  proper  way  to  sus- 
tain a  writ  of  error  from  tbe  United  States  Su- 
preme Court  to  a  state  court,  is  not  made  by  a 
specification  of  a  motion  for  a  new  trial  that 
**the  verdict  of  tbe  Jury  is  ^^ot  such  a  verdict 
as  is  contemplated  by  the  Constitution  of  tbe 
United  States,  or  tbe  constitution  of  the  state 
of  New  York.  Tbe  only  verdict  recognized 
thereunder  is  that  of  a  Jury  of  twelve  men  of 
sound  mind  and  memory,  which  this  verdict 
is  not"  Id, 

Territorial  courts. 

32.  A  Judgment  by  tbe  supreme'court of  the 
state  of  Wasbington,  on  dental  of  a  rehearing 
for  which  an  application  made  to  the  supreme 
courts  of  the  territory  was  pending  at  the 
admission  of  tbe  state,  is  not  a  Judgment  of  a 
territorial  court,  but  of  a  state  court,  which 
can  be  reviewed  by  the  Supreme  Court  of  the 
United  States  only  on  the  ground  of  a  Federal 
question.  I^orthern  P.  R.  Co.  y.  Holmes,  99; 
Northern  P.  B.  Co,  v.  aBrien,  100 

Had 


Appkal  ahd  Ebbor,  IIL— y. 


88.  The  power  of  a  territory  aoder  its  or- 
canic  Act  to  tax  that  part  of  a  railroad  which 
u  in  an  lodiao  reservation  created  by  Act  of 
Congress  presents  a  Federal  question  which 
will  sustain  an  appeal  from  the  supreme  court 
of  the  territory  to  the  United  States  Supreme 
Court.    Maricopa  dP.ILCo.  t.  Arizona,  447 

84.  A  territorial  decision  construing  the  or- 
ganic law  and  the  scope  of  the  authority  of  the 
fegislature,  to  the  effect  that  a  small  village 
with  extensive  corporate  limits  cannot  tax 
farming  lands  for  municipal  purposes  if  they 
lie  outside  the  platted  portion  ana  so  far  there- 
from that  the  owner  will  receive  no  benefit 
from  the  municipal  government,  does  not  in- 
▼olye  the  validity  of  authority  exercised  under 
the  United  States,  within  the  meaning  of  28 
Stat  at  L.  448,  chap.  856,  so  as  to  give  juris- 
diction to  the  Supreme  Court  of  Uie  United 
States.    Linford  ▼.  EUUon,  289 

IIL   TBAKfiFBR  OF  CaUBB. 

86.  A  writ  of  error  in  the  name  of  an  ad- 
ministrator who  brought  the  suit,  but  which 
is  taken  by  another  administrator,  is  properly 
amended  by  substituting  the  name  of  the  lat- 
ter, where  the  controversy  is  as  to  which  rep- 
resented the  estate.  Walton  v.  Marietta  Chair 
Cb.  726 

86.  An  appeal  from  a  decree  against  several 
defendant;*,  though  making  different  provi- 
sions with  respect  to  them,  but  including  an 
injunction  against  them  all,  cannot  be  taken 
by  one  of  them  only,  without  an  order  per- 
mitting it  or  anything  to  show  that  the  code- 
fendants  have  l>een  applied  to  and  refused  to 
appeal.    BeardbUy  r.  Arkamas  d  L,  JL  Co. 

did 

87.  A  state  which  was  not  a  party  in  the 
lower  court,  but,  refusing  to  submit  to  juris- 
diction, merely  suggested  its  rights  in  the  prop- 
erty involved,  and  asked  that  the  caae  be  dis- 
missed, has  no  standing  to  maintain  a  writ  of 
error.    Sout/t  Carolina  t.  WesUy,  264 

88.  Interveners  in  a  suit  cannot  appeal  from 
the  decree  therein  without  joining  the  other 
parties  in  the  suit  as  parlies  to  the  appeal,  or 
without  an  order  permitting  the  severance. 
mpperUy  v.  Umith,  79 

89.  Any  justice  of  the  Supreme  Court  of  the 
United  States  may  allow  a  writ  of  error,  sign 
t^e  citation,  take  the  requisite  security  for  Uie 
prosecution  of  the  writ  of  error,  and  grant  a 
supersedeas  when  the  writ  of  error  does  not  of 
itself  operate  as  a  stay  of  proceedings;  and  this 
power  is  not  limited  to  the  justice  assigned  to 
the  circuit  in  which  the  court  to  be  reviewed 
belongs.    Budwn  v.  Parker,  424 

40.  A  cross-appeal  or  writ  of  error  to  the 
circuit  court  of  appeals  may  be  Uken  by  plain- 
tiff who  has  recovered  judgment  on  the  merits, 
after  a  decision  in  favor  of  the  jurisdiction, 
whether  the  defendant  has  taken  the  case  to 
the  suoreme  court  on  the  question  of  jurisdic- 
tion alone,  or  taken  the  case  to  the  circuit 
court  of  appeals.     United  Statet  v.  Jalm,     «7 

41.  An  Older  by  a  justice  of  the  Supreme 
Court  of  the  United  States  on  allowing  a  writ 
of  error  in  a  criminal  case,  by  which  he  re 
quires  the  defendant  to  furnish  a  bond  in  a; 
WW 


certain  sum  subject  to  approval  by  the  Jodge 
of  the  court  to  be  reviewed,  is  not  in  exoes  of 
his  power.    Hudson  v.  Parker,  424 

42.  An  appeal  bond  is  not  defective  in  f alKog^ 
to  mention  the  term  at  which  the  decree  was 
rendered,  where  there  is  no  mistaking  the 
identity  of  the  decree.    Dams  v.  Wakdte,    57$ 

48.  An  alleged  appeal  bond  which  names  no^ 
obligees  is  not  sufficient  to  sustain  an  appeal 
under  Ariz.  Rev.  Stat,  g  859,  providing  that 
an  appeal  bond  shall  be  payable  to  the  ap- 
pellee or  defendant  in  error.    JSwan  v.  Hid, 

19T 

44.  The  time  limited  for  a  writ  of  error  or 
appeal  does  not  begin  to  run  until  a  pending- 
motion  or  petition  for  rehearing  is  disposed  of. 
Northern  R  B,  Co.  v.  Holnus,  99;  A'oriJiem 
P.  R  Cq.  v.  aSrien,  lOO 

46.  A  writ  of  error  to  the  circuit  court  of 
the  United  States  from  the  Supreme  Court, 
sued  out  July  2,  1891,  is  too  late  unless  the 
case  is  one  in  which  jurisdiction  to  issue  the 
writ  is  given  by  the  Act  of  March  8, 1891,  al- 
though a  prior  writ  allowed  from  the  circuit 
court  of  appeals  had  been  dismissed  by  that 
court  on  the  ground  that  the  cause  shoiiki  be 
taken  directly  to  the  supreme  court  Lutd^er 
V.  United  States,  759- 

IV .  Rbcobd  abd  Casb  oh  Afpbal. 

46.  Reference  cannot  properly  be  had  to  tba 
transcript  of  the  record  in  a  case  pending  in 
another  court,  to  supply  defects  in  the  record. 
South  Carolina  v.  Wesiey,  254 

47.  A  bill  of  exceptions  may  be  signed  after 
tbe  term  by  consent  of  the  parties  given  durinc 
the  term.     Waldron  v.  Waldron,  45» 

y.  Exobftioms;  Modb  of  RAisoie  Qcm- 

TION8. 

48.  In  the  absence  of  any  exception,  errors 
assigned  to  the  charge  cannot  be  r^uded. 
Lindsay  y.  Turner,  399- 

49.  An  exception  is  necessary  to  the  review 
of  an  objection  which  was  overruled.  JV>w- 
port  Netes  d  M.  F.  Co,  v.  Pace,  887 

60.  An  exception  to  the  misuse  of  evidence 
in  argument  by  counsel  is  not  insufficient  be- 
cause of  any  failure  to  except  to  the  admiasioo 
of  the  evidence.     Waldron  v.  Waidron,      458 

61.  An  exception  to  instnictloiia  in  gms, 
some  of  which  are  ri^t,  is  ineffectuaL  Mtti- 
more  db  P,  R  Co.  v.  Mackey,  624 

62.  An  exception  to  several  pfopoaitioos  in 
mass  is  insufficient  if  any  of  them  are  correct. 
Newport  News  d  M.  V.  Co.  y.  P^M,  887 

68.  An  exception  to  the  "refusal  and  diaifa 
of  the  court,"  where  the  whole  charge  Is  con- 
tained in  the  bill  of  exceptiona.  and  the  record 
shows  that  six  instrucdons  were  asked,  of 
which  two  were  given,  one  dedined,  and  tbe- 
others  declined  except  as  covered  hj  the  ges- 
eral  charge,— is  insuffldeot.  Jomm  v.  But  Ten- 
nessee, Y,db  Q.  R.  Co,  8Se- 

64.  A  simple  exception  toanlnatnKtkNi  that 
a  passenger  was  not  guilty  of  cootribotocy 
negligence  unless  ha  knew  of  tbe  dancer  i» 
time  to  get  oat  and  avoid  the  Injury,  by  ra* 
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flnainiDg  in  a  caboose  after  the  train  broke  loose 
and  the  conductor,  who  had  sent  back  to  flag 
another  train,  had  told  him  it  was  following 
and  he  had  better  wutch  out  for  it,  and,  if  he 
aaw  it,  to  get  out  of  the  way, — is  too  general. 
Nevoport  New  <fc  M.  V.  Co.  v.  Pace,  887 

Objections. 

55.  An  objection  that  a  case  was  tried  on  a 
wrong  theory  is  ineffectual  when  both  parties 
ask  instructions  on  that  theory.  Baltimore  dk 
P.  R,  Co.  V.  Maekey,  624 

56.  An  objection  to  a  confession  as  irrcle- 
Tant,  immaterial,  and  incompetent,  is  sufficient 
10  raise  the  point  that  it  is  incompetent  as  to  a 
codefendant  who  was  not  present  when  it  was 
made.     Sparf^.  United  States,  813 

57.  An  objection  to  the  signing  of  a  bill  of 
exceptions  because  it  was  not  filed  within  the 
time  prescribed  when  the  appeal  was  prayed 
i<t  insufficient  to  raise  an  objection  that  it  was 
iQled  after  the  expiration  of  an  extension  of 
the  time  first  fixed.     Waldronv,  Waldron,  453 

58.  An  objection  to  an  instruction,  which 
does  not  intimate  that  it  may  coerce  the  jury, 
will  not  raise  that  question  on  writ  of  error. 
AUis  y.  United  StaUs,  0  91 

YI.  Freliminart  Motions  TO  D1SMI88. 

50.  The  fact  that  unauthorized  appearance 
on  appeal  was  entered  on  the  supposed  au- 
thority of  the  counsel  in  the  lower  court  is  not 
ground  for  dismissing  the  appeal,  where  the 
petition  was  signed  by  the  appellant  in  person, 
and  other  counsel  have  appeared  and  taken 
charge  of  the  case.    Davie  ▼.  Wakelee,        678 

60.  A  motion  to  dismiss  an  appeal  from  a 
circuit  court  to  the  Supreme  Court  of  the 
United  States  on  the  ground  that  the  amount 
ioTolTcd  was  not  sufficient  to  giye  jurisdic- 
tion of  the  appeal,  which  was  taken  under  the 
Act  of  Congress  of  Feb.  25, 1889.  must  be  de- 
nied where  the  record  fails  to  show  jurisdic- 
tion in  the  circuit  court,  as  the  question  of  the 
jurisdiction  of  that  court  is  necessarily  in- 
volyed.  and  will  support  jurisdiction  of  the 
appeal  although  it  was  not  raised  below.  Mat- 
Ungty  y.  Northwestern  Virginia  R,  Co,       894 

YIL  Hearing  akd  Determinatiov. 

a.  In  OenereU. 

61.  In  a  case  appealed  under  §  5  of  the  Act 
cf  March  8,  1891,  upon  a  question  of  jurisdic- 
tion, no  other  question  can  properly  be  con- 
sidered in  the  Supreme  Court  of  the  United 
Slates.     Greeley  Y.  Lowe,  69 

62.  Exceptions  to  the  admission  or  exclu- 
•ion  of  eyidence,  or  to  the  referee's  findings  of 
fact,  or  refusal  to  find,  where  there  was  no 
written  waiter  of  trial  by  jury,  cannot  be  con- 
aidered  in  the  Supreme  Court  of  the  United 
States  on  error  to  the  circuit  court.  Bhipman 
t.  StraiieviUe  Central  Min.  Co.  1015 

63.  Without  an  appeal  a  party  will  not  be 
beard  in  an  appellate  court  to  question  the 
fenrrectness  of  the  decree  of  the  trial  court. 
^iied  ^atee  y.  Blackfeatker,  126 

I  61  Errors  assigned  by  a  party  who  does 
i>t  appeal  will  not  be  considered.  United 
Vtateey.  Blaekfeaiher,  114 


Presumptions. 

66.  It  will  be  presumed  that  the  amount  of 
excess  oyer  $10,  illegally  taken  by  a  pension 
attorney,  was  in  fact  unknown  to  the  grand 
jury,  if  not  stated  in  the  indictment.  Fri^ie 
y.  United  States,  657 

66.  The  presumption  in  fayor  of  the  rul- 
ing of  the  trial  court  in  instructing  that  there 
was  a  failure  to  proye  title  must  prevail  un- 
less the  record  affirmatively  shows  that  the 
title  was  in  fact  proved.  Omnne  MM,  (7.  <ft 
8.  Co.  y.  Johnson,  587 

Discretionary  matters. 

67.  A  plain  act  of  abuse  of  discretion  is 
necessary  to  establish  error  in  permitting  lead- 
ing questions.     Northern  P.  b.  Co.  y.  Urlin, 

977 

68.  Awarding  full  costs  on  a  decree  for 
nominal  damages  only  is  within  the  discretion 
of  the  court,  and  will  not  be  disturbed  on  ap- 
peal.   Da  Bois  y.  Kirk, 

b.  (Xijections  Waived  or  Cured  Below, 


SSc 


69.  An  exception  to  improper  language  of 
counsel  when  first  used  is  not  waived  by  fail- 
ing to  except  to  similar  language  used  by 
other  counsel  thereafter.  Waldron  y.  Wal- 
dron,  453 

70.  Filing  a  remittitur  and  obtaining  an  af- 
firmance of  the  judgment  in  part  in  order  to 
prevent  a  new  trial  consitute  a  waiver  of  the 
right  to  object  to  the  order  of  the  court  requir- 
ing it  as  an  alternative  of  a  new  triaL  Koenigs- 
berger  y.  Richmond  Silver  Min,  Co,  &Si9 

71.  Putting  in  issue  the  facts  averred  in 
the  plea  in  a  chancery  action  after  the  suffi- 
ciency of  the  plea  has  been  determined  against 
the  plaintiffs,  who  put  it  down  for  argument 
on  that  question,  does  not  prevent  them  from 
asking  a  review  of  the  decree  on  appeal  to  the 
Supreme  Court  of  the  United  States,  in  view 
of  equity  rule  88,  which  provides  that  *'if  up- 
on an  issue  the  facts  stated  in  the  plea  be  de- 
termined for  the  defenuant  they  shall  avail 
him  as  far  as  in  law  and  equity  they  ought  to 
avail  him."    Oreen  y.  Bogue,  1061 

72.  An  exception  to  a  ruling  that  all  the 
assignors  of  a  patent  cannot  be  named  as  plain- 
tiffs in  a  suit  for  infringement,  but  only  the 
present  holder  of  the  title,  is  waived  by  dis- 
continuing as  to  the  others  and  proceeding 
with  the  suit.     CampbeU  y.  Haverhill,         580 

78.  One  who  petitioned  for  the  removal  of 
a  cause,  or  consented  thereto  as  a  party,  and 
participated  therein  as  an  attorney,  cannot  ob- 
ject to  the  removal  on  appeal.  ConneU  y. 
SmiUy,  448 

c.  Questions  First  Raised  on  Appeal. 

74.  An  objection  to  the  refusal  to  remand  a 
cause,  based  on  a  stipulation,  cannot  be  urged 
for  the  first  time  on  appeal.     Carr  v.  Fife^  508 

75.  The  omission  of  the  indorsement  "A  true 
bill."  as  well  as  the  signature  of  the  foreman 
of  the  grand  jury,  from  an  indictment,  is  not 
a  ground  of  objection  for  the  first  time  on  ap- 
peal.    Frisbiey.  United  StaUs,  657 

76.  The  claim  that  an  action  la  barred  by 
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statute  caDDot  be  first  raised  on  appeal.    Bar- 
don  y.  LaTui  dt  E.  Imp.  Co.  719 

77.  An  objection  to  evideoce  on  the  around 
that  there  was  no  allegation  of  8i>ecial  damage 
cknnot  be  made  for  the  first  time  on  appeal 
Boston  dt  A.  B.  Co.  ▼.  aReilly.  1006 

78.  An  objection  that  proof  of  abandonment 
of  land  was  made  before  the  register  and  re- 
ceiver, and  a  finding  signed  by  them  both, 
when  it  should  have  been  before  the  register 
alone,  cannot  be  made  for  the  first  lime  on  ap- 
peal.    Carr  v.  Fife,  608 

d.  DeeUions  on  Facta, 

79.  On  an  appeal  from  the  court  of  claims, 
only  questions  of  law  can  be  reviewed;  and 
where  none  such  are  presented  the  judgment 
will  be  affirmed.     TaAert  v.  United  i^tates,  64 

80.  The  determination  by  the  court  of  claims 
of  the  amount  of  reasonable  royalty  for  the  use 
of  a  patent  is  conclusive  unless  error  appears 
from  other  findings.  United  JStates  y.  Berdan 
Firearmi  Mfg,  Co,  630 

81.  The  master's  findint?  as  to  damages, 
which  is  concurred  in  by  the  court  below,  in 
the  absence  of  obvious  error  or  mistake,  must 
be  permitted  to  stand.     Warren  y.  Keep,    144 

82.  The  finding  of  a  master  on  quesions  of 
fact  where  a  case  is  referred  to  him  for  report 
of  the  facts,  and  not  merely  the  eyidence,  al- 
though not  absolutely  conclusive,  is  unassail- 
able on  appeal  to  the  Supreme  Court  of  the 
United  States,  so  far  as  it  depends  upon  con- 
fiictincr  testimony,  the  credibility  of  witnesses, 
or  is  supported  by  any  testimony  consistent 
therewith.    l)axM  v.  ikliwartz,  289 

e.   What  Error 9  Warrant  Berer$al, 

88.  If  an  answer  is  not  prejudicial,  the  ma- 
teriality or  propriety  of  the  question  is  imma 
terial.     Cochran  v.  United  States,  704 

84  In  order  to  make  the  exclusion  of  an  an- 
swer to  a  question  put  to  a  witness  prejudicial 
error,  the  question  must  clearly  admit  of  an 
answer  favorat)!e  to  the  party  proposing  it,  on 
a  matter  manifestly  relevant  to  the  issue. 
Origet  y.  Hedden,  180 

86.  The  admission  of  irreleyant  evidence  is 
not  ground  for  reversal  if  the  evidence  was 
immaterial.     Carr  y.  Ftfe,  608 

86.  Error  in  excluding  evidence  is  immate 
rial  where  its  whole  effect,  if  admitted,  would 
be  to  impeach  testimony  which  was  given  no 
effect.    Kceniijsberger  y.  Richmond  Silver  Min. 
Co,  889 

87.  The  curative  effect  of  a  correctfon  by 
the  court  of  improper  lan/^uaire  and  argument 
of  counsel  depends  upon  the  question  whether 
or  not  on  the  whole  case  and  its  particular  cir- 
cumstances the  error  seems  to  have  been  so 
serious  that  it  must  have  affected  the  minds  of 
the  jury  despite  the  correction.  Waidron  y. 
Waldron,  453 

88.  The  improper  statement  by  counsel  in 
argument,  that  the  record  of  a  divorce  suit  and 
a  statute  which  had  been  admitted  in  evidence, 
but  expressly  limited  to  showing  the  fact  of 
the  divorce  and  the  law  under  which  it  was 
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granted,  establish  or  authorize  an  inference  of 
a  fact  in  issue  in  the  present  case. — is  ground 
for  reversal  unless  the  effect  is  in  some  way 
overcome.  Id, 

89.  Defendant  cannot  complain  of  failure  t» 
charge  as  to  his  attempt  to  exclude  others  frooi 
lands,  where  the  court  charges  that  recovery 
can  be  had  only  by  showing  his  exclusive  u$e 
thereof.    Latarru  y.  Phelpi,  897 

90.  An  instruction  that  the  employer  most 
provide  "as  far  as  possible"  for  the  protecuoa 
of  employes  is  not  prejudicial,  where  the  en- 
tire cbarge  shows  that  the  jury  must  have  im> 
derstood  Ihat  reasonable  care  and  cautioa 
were  meant    Baltimore  A  P.  B.  Co.  y.  Mitckfv 
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91.  An  instruction  as  to  the  use  of  provok* 
ing  language,  or  as  to  resorting  to  any  other  de- 
vice, to  induce  another  to  maKe  an  assault  so 
as  to  have  a  pretext  for  takinsr  his  life.  is. 
ground  for  reyersal  of  a  conviction  for  homi- 
cide, when  there  were  no  grounds  to  justify 
such  an  instruction.    Beard  y.  United  State4^ 

106^ 

92.  Inaccuracy  of  the  affirmance  of  a  judg- 
ment for  danui^res  as  claimed  in  the  declaration, 
when  in  fact  the  jtid^ment  was  for  leas  than 
the  amount  claimed,  is  not  ground  for  revera* 
al.     Baltimore  <fc  P.  B.  Co.  y.  Mackey,        624 

93.  An  error  of  small  amount  in  the  cmlro- 
lation  of  the  penalty  ou  a  delinquent  tax  it 
controlled  by  tUe  principle  ie  minimis.  Mari- 
copa d  P,  U.  Co.  ▼.  Arizona,  447 

Vin.  Judgment  AKD  Its  Ekfect. 

94.  An  affirmance  of  a  judgment  for  dam- 
ages for  the  part  which  is  practically  not  dis- 
puted, on  plaintiff's  election  to  remit  ibe  re- 
mainder in  lieu  of  a  new  trial,  may  be  granted 
where  the  bill  of  exceptions  affords  the^  meant 
of  distinguishing  the  part  which  is  not  (dis- 
puted, ioenig&rger  y.  Bichmond  Oilier  Mi  u . 
Co,  8J« 

96.  .A  judgment  of  the  Supremo  Court  of 
the  United  States,  on  reversing  a  decree  of  xhm 
circuit  court  t)a8ed  on  special  nndinca  of  facts., 
must  be  based  on  those  facts,  without  embrac- 
ing any  matters  as  to  which  there  are  no  tiod- 
iogs.  Pullman  PaUtceCar  Co.  y.  Jtctropoiiotm 
Street  B  Co.  (h» 

96.  The  failure  of  the  msster  of  a  ye^K^I. 
who  as  bailee  of  the  cargo  filed  a  libel  a^in<it 
another  vessel  for  a  collision,  to  take  an  mp\Kn\ 
from  a  decree  dismi$«ing  a  libel  which  he  b«d 
been  compelled  to  file  in  the  same  suit  acainst 
his  own  vessel,  will  not  prejudice  tbe  riirbt  of 
the  owner  of  the  cargo,  after  reversal  of  such 
decree,  from  claiming  the  benefit  of  a  dori<«i««a 
that  both  yessels  were  liable  for  the  injurv  to 
the  cargo.     The  Beacon^fiM^  *99$ 

97.  Tbe  remand  of  a  cause  to  tbe  c4rcoit 
court  of  tbe  United  States  because  the  ayer- 
ments  do  not  sufficiently  show  juriMiictioo 
based  on  citizenship  or  alienage  will  be  roaiie 
with  leave  to  amend  in  that  particular.  Stvart 
y.  Bast  on,  S41 

98.  Od  failure  of  the  record  to  f>bow  juris- 
diction of  tbe  circuit  court  of  the  United 
States  on  writ  of  error  thereto,  judgment  must 
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be  reversed  at  tbe  costs  of  tbe  plaintiff.  Borne 
▼.  George  H.  Hammond  Co.  197 

90.  A  defendant  who  wrongfully  removes  a 
suit  into  a  Federal  court  must  on  reversal  pay 
tbe  costs  of  botb  courts.  Postal  Teleg,  CaUe 
Co,  V.  Alabama^  281 

100.  Tbe  costs  of  a  reversal  for  lack  of  juris- 
diclioD  in  the  circuit  court,  in  a  case  removed 
from  a  state  court,  must  be  paid  by  tbe  party 
who  removed  tbe  case,  mattingly  v.  Nortti- 
western  Virginia  IL  Co.  894 

APPEARANCE.    See  Actiok  or  Suit,  10. 


Letter  from  Taney,  0.  J,,  as  to  tax  on  salary 
of  judges,  1155 

ARBnr  AND  NAVY.    See  also  Courts- 
Martial,  1. 

Service  in  a  volunteer  regiment  was  not  ser- 
vice "in  the  army  of  the  United  Stales,"  within 
the  meaning  of  the  Act  of  Congress  of  July  5, 
183S.  giving  an  additional  ration  per  diem  for 
every  five  years*  service  in  the  army,  but  such 
volunteer  service  can  be  computed  only  when 
rendered  since  April  19,  1861,  and  bv  virtue 
of  the  Act  of  March  2, 1867.  United  States  v. 
Sweeny,  70;2 

ARREST  OF  JUDGMENT.  See  Crihi. 

NAL  Law,  4. 

ASSIGNMENT.    See  Judgment,  10,  11. 

ASSUMPSIT.    See  also  Claims,  4 

Money  paid  to  a  mail  contractor  and  bis 
subcontractor  on  an  Increase  of  service  ob- 
tained by  false  statements,  whether  by  fraud 
or  mistake,  can  be  recovered  bv  the  United 
States  under  U.  S.  Rev.  Stat.  §  4057.  United 
StaUi  V.  Piatt,  639 

ATTACHMENT. 

1.  An  attachment  on  land  and  proceedings 
thereunder  are  not  void  after  Judgment  l^- 
cause  the  writ  was  made  returnable  on  a  day 
which  had  not  then  been  fixed  as  the  first  day 
of  the  next  term  of  court,  and  because  the 
transcript  on  change  of  venue  to  another 
county  was  not  certified  by  the  seal  of  the 
court,  although  these  might  have  been  good 
defenses  to  the  action  if  seasonably  interposed, 
uhere  defendant  was  actuallj'  served  with  no- 
tice in  another  state.     Wehrman  v.  Conklin, 
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2.  The  use  of  an  ordinary  private  seal  or 
scroll,  instead  of  an  engraved  seal,  by  tbe  clerk 
in  a  newly  organized  county  which  has  not  yet 
procured  the  engraved  seal,  is  sufficient  for  a 
writ  of  attachment.  Id, 

ATTORNEYS.    See  Claims,  10;  Infants; 

JCDOMENT,  10. 

AVERAGE. 

1.  Tbe  law  of  general  average  Is  part  of  tbe 
maritime  law,  and  not  of  the  municipal  law, 
and  applies  to  maritime  adventures  only. 
RaUi  V.  Troop,  742 


2.  To  constitute  a  general  average  loss,  there 
must'be  a  voluntary  sacrifice  of  part  of  a  mari- 
time adventure  for  the  purpose  and  with  the 
effect  of  saving  the  other  parts  of  tbe  adven- 
ture from  an  imminent  peril  impending  over 
the  whole.  Jd. 

8.  The  safety  of  property  not  included  in  the 
common  adventure  can  neither  be  an  object  of 
sacrifice  nor  a  ground  of  contribution  by  gen> 
eral  average.  Id, 

4.  The  destruction  of  a  vessel  by  municipal 
authorities  to  extinguish  a  fire,  made  on  their 
own  cespoDsibility,  and  not  on  request  of  the 
owners  of  the  adventure  or  their  representa- 
tive, \a  not  the  subject  of  general  average.    Id, 

5.  A  sacrifice  of  vessel  or  cargo  by  the  act 
of  a  stranger  to  an  adventure,  whether  a  pri- 
vate person  or  a  public  official,  although  au- 
thorized by  law  to  protect  other  property,  pri- 
vate or  public,  gives  no  right  of  contribution 
either  for  or  against  such  other  property,  or 
even  as  between  the  parties  to  the  common  ad- 
venture.     •  Id. 

BAIL.    See  Mandamus,  4. 

BANKS.    See  also  Evidence,  88;  Habeas 
CoRPOS,  7;  Indictment,  11-18,  15-17. 

1.  Until  after  collection  and  possession  of 
the  proceeds  of  a  draft  received  for  collection, 
there  is  no  debt  created  therefor,  although  the 
bank  which  sent  it  for  collection  had  charged 
the  collecting  bank  with  it.  subject  to  can- 
cellation of  the  entry  in  case  the  draft  was  not 
paid.  Old  Nat,  Bank  v.  Oerman  American 
Nat,  Bank,  35a 

2.  Crediting  the  proceeds  of  a  draft  to  a 
bank  which  sent  it  for  collection,  and  which 
was  itself  only  an  agent  for  collection,  cannot 
constitute  payment  to  the  owner,  when  it  was 
done  after  such  bank  had  stopped  business 
and  was  in  the  hands  of  the  officers  of  tbe  law. 
although  the  notice  of  that  fact  had  not  yet 
been  received  by  the  party  which  made  the 
collection  and  gave  the  credit.  Id, 

8.  A  guaranty  by  a  national  bank  of  the 
payment  of  an  unmatured  note  is  a  liability 
which  the  law  requires  to  be  shown  in  a  re- 
port to  the  comptroller  of  the  currency.  Coch- 
ran V.  United  States,  704 

4.  The  word  "willful."  in  the  Act  of  Con- 
gress of  1882,  §  18,  imposing  a  penalty  on 
willful  violation  of  the  law  respecting  national 
banks,  implies  a  knowledge  and  purpose  to  do 
wrong.    Potter  v.  United  States,  214 

5.  The  penalty  imposed  on  a  national  bank 
officer  bj  U.  8.  Kev.  Stat.  §  6209,  is  affixed  to 
the  making  of  a  false  entry,  and  not  to  the 
making  or  verifying  of  a  report.  Cochran  v. 
United  States,  704 

6.  An  assistant  cashier  of  a  national  bapk 
may  be  guiltv  of  making  a  false  entry  in  a  re- 
port, under  U.  S.  Rev.  Stat.  §  6209,  although 
the  report  is  verified  by  another  officer.        Id. 

7.  A  national  bank  officer  cannot  be  held 
criminally  liable  for  verifying  a  report  which 
he  believes  to  be  true  but  which  is  in  fact 
false,  under  U.  S.  Rev.  Stat.  §  6209,  since  that 
makes  the  intent  to  defraud  a  material  ele- 
ment of  the  offense.  Id^ 
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BILLS  AND  NOTES. 

Certificates  of  a  scbool  towDsbip  in  ladlaDa, 
executed  by  its  trustee,  payable  in  tbe  state 
"out  of  tbe  special  Fcbool  funds  for  wbicb 
taxes  are  now  levied,"  are  not  governed  by  tbe 
law  merchant,  but  are  open  in  tbe  bands  of  all 
subsequent  bolders  to  tbe  same  defenses  as  ex- 
isted against  tbe  original  payee.  Indiana, 
Stanton,  ▼.  Glover,  243 

BILLS  OF  LADING.    See  Cabbibrs,  8. 

BONDS.  See  also  Appeal  and  Ebror,  41- 
43;  Contracts,  8;  Evidence,  14;  Mort- 
gage, 4,  5.- 

1.  A  municipality  is  estopped,  as  against  a 
bona  fide  bolder  of  its  bonds,  from  denying 
tbe  truth  of  a  recital  therein  that  steps  justify- 
ing their  issue  have  been  taken.    Andes  v.  Elj/, 
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2.  An  action  ou  tbe  bond  of  a  trustee  of  a 
townsbip,  under  Ind.  Act  Marcb  *6,  1888,  giv- 
ing the  benefit  of  tbe  bond  to  the  bolder  of  any 
<;ontract  or  otber  evidence  of  indebtedness  con- 
tract^ in  tbe  name  or  on  behalf  of  tbe  town- 
ship, without  an  order  authorizing  it,  cannot 
be  maintained  without  showing  thnt  the  cer- 
tificates were  issued  for  a  valid  debt.  Indi- 
4tna,  Stanton,  v.  Qlover,  248 

8.  Tbe  objection  that  a  petition  for  tbe  issue 
of  town  bonds  is  invalid  on  account  of  a  con- 
dition attached  to  the  signatures  of  a  portion 
of  the  signers  is  not  valid,  where  tbe  only  con- 
<]ition  was  that  tbe  road  should  be  located 
through  certain  places,  and  before  hearing  on 
tbe  petition  was  had  Ihe  railroad  company  tiled 
a  map  of  its  route  locating  the  road  through 
those  places.    Andn  v.  Ely,  ^6 

4.  Failure  of  a  notice  to  specify  the  place  at 
which  the  bearing  is  to  be  had  on  a  petition  to 
the  county  judge  for  the  issue  of  town  bonds 
is  not  fatal,  since  it  will  be  assumed  that  the 
place  intended  is  the  regular  office  of  the  judge. 

6.  An  act  of  a  territorial  legislature  authoriz- 
ing the  issue  of  county  bonds  to  be  exchanged 
for  railroad  bonds  is  in  violation  of  U.  8.  I&v. 
Stat.  ^  1889,  as  amended  by  20  Stat,  at  L.  101. 
prohibiting  the  authorization  of  any  municipal 
debt  or  obligation  other  than  such  as  shall  be 
necessary  to  the  administration  of  its  internal 
Affairs.     Lewis  v.  Fima  County,  67 

6.  Recitals  in  county  bonds  issued  to  a  rail- 
road company,  which  merely  imply  that  they 
were  issued  under  authority  and  in  accordance 
with  statutes,  do  not  preclude  the  county  from 
showing  that  a  condition  precedent  imposed 
by  popular  vote  in  reference  to  the  location  of 
railroad  shop  at  a  certain  place  was  not  per- 
formed; and  the  issue  of  such  bonds  after  tbe 
adoption  of  the  Illinois  constitution  of  1870  is 
not  saved  on  tbe  ground  that  it  was  authorized 
by  popular  vote  prior  thereto,  if  such  condition 
was  not  complied  with.  Citizent^  8av.  A  L. 
Asso,  V.  Perry  County^  685 

7.  County  bonds  to  pay  a  railroad  subscrip- 
tion, issued  under  III.  Act  April  16.  1869,  as 
authorized  by  a  vote  of  a  majority  of  tbe  le>!al 
voters  living  in  tbe  county,  wbicb  is  a  fact 
certified  by  the  county  court,  and  not  ascer- 
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tainable  from  any  public  record,  are  HM  f^ 
the  hands  of  innocent  bolders.  Id, 

8.  Holders  of  bonds  of  a  raUroad  oomptny, 
indorsed  by  tbe  state  under  authority  of  Gil 
act  1870,  after  the  constitutional  amendment 
prohibiting  tbe  state  from  loaning  its  credit  to 
any  company  except  on  security  of  a  first  lien 
on  all  its  property,  cannot  claim  a  mort|nire 
lien  on  the  property  by  virtue  of  the  set  of 
1866  creating  a  statutory  mortgage  oo  the 
property  to  indemnify  the  state  for  indorsing  a 
series  of  bonds,  as  the  constitution  prohibits 
tbe  state  from  taking  a  second  mortgage,  and 
the  rights  of  tbe  holders  of  the  earlier  hoods 
would  be  impaired  by  placing  both  on  an 
equality.     Cunningham  v.  Macon  dtB.  RCo. 
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BOUNDARIES. 

The  power  of  the  court  to  enter  a  decree  for 
the  remarking  of  the  lK>undary  line  between 
Virginia  and  Tennessee,  reserved  in  the  case 
reported  in  148  U.  8.  528,  37  L.  ed.  546.  ex- 
pired  with  tbe  expiration  of  tbe  October  Term, 
1898,  so  that  such  an  order  could  not  be  after- 
wards made  in  that  case  although  by  coosenr 
of  both  parties.     Virginia  v.  Tennessee,      976 

BRIDGES.    See  Contracts,   8;  Ibjuho- 

TI0N.8. 

BROKERS.    See  Insurakcr,  1. 

CANALS.    See  Contbacts,  8. 

CARRIERS.    See  also  Actioh  or  Suit,  t; 
COMMKRCB,  5;  SmppiMO,  1,  2. 

1.  Negligence  of  a  railroad  company  toward 
a  passenger  is  shown  by  the  fact  mat  can  oa 
a  side  track  are  not  sufficiently  fastened  to  pre- 
vent them  from  moving  on  to  tbe  main  track, 
causing  a  collision  in  which  the  passenger  i 
injured.     Union  P.  R.  Co.  ▼.  Harris,        lOOS 

2.  Tbe  fact  that  rates  fixed  by  tbe  legisla- 
ture are  not  remunerative  for  a  specified  por 
tion  of  a  consolidated  railroad,  wb  ch  does  not 
cover  tbe  road  of  tbe  owner  as  an  entirety  even 
in  that  state,  is  not  sufficient  to  show  that  tbt 
rates  are  unreasonable  and  uncoostitutioMl, 
as  the  correct  test  is  as  to  tbe  effect  on  tbe  com- 
pany's entire  line.  8L  Louis  dS.  F.lLCo.r. 
OiU,  567 

8.  A  bill  of  lading  cannot  be  modified  hj 
a  preliminary  memoranduoi.    Bs  CaMomia, 

644 

CASES  CERTIFIED.    See  also  Affral 

AND  Ehror,  19,  17. 

1.  .The  circuit  court  of  appeals  can  cerUft 
the  question  of  the  jurisdiction  of  tbe  circaft 
court  to  the  Supreme  Court  of  tbe  United 
States,  even  when  that  question  was  not  ia 
issue  or  raised  in  anv  way  in  tbe  circuit  court 
UhiUd  States  v.  John,  67 

2.  Tbe  use  of  the  word  ''certified''  is  not 
necessary  to  present  the  questioo  of  tbe  juris- 
diction of  tbe  circuit  court  no  appeal,  but  a 
plain  declaration  that  tbeslnele  matter  sent  up 
by  tbe  record  is  a  question  of  jurlsdidioQ,  aod 

IM,  Ue.U7.  148  IJ.& 


Cabhibb— Cloud  on  Title. 


ft  dear,  fu11»  and  separate  statement  of  the  pre- 
dae  question,  ia  sufiident   8huld8Y.  Coleman, 

660 

8.  The  question  of  the  jurisdiction  of  the 
drcuit  court  is  sufficiently  certiOed  when  the 
order  allowing  a  writ  of  error  certifies  in  effect 
that  it  was  allowed  *'upon  the  question  of  Ju- 
risdiction," and  there  was  but  one  question  of 
jurisdiction  involved,  on  which  the  court  dis- 
missed the  case,  recitine  the  reason  therefor  in 
the  judgment.    Be  Lehigh  Min.  d  Iffg,  Co, 

488 

4.  A  certificate  of  a  question  of  jurisdiction 
from  ft  circuit  court  to  the  United  States  Su- 
preme Court  must  be  granted  during  the  term 
at  which  the  judgment  or  decree  is  entered. 
Cdvin  y.  Jacksonville,  1053 

CASHIER.    See  Banes,  6;  Eyidbncb,  28. 

CERTIFICATES.  See  Bills  and  Notes; 
Bonds,  2. 

CHAMBERS.  Sec  Appeal  and  Ebrob, 
4,  22. 

CHATTEL  MORTGAGE.  See  Fraud 
AND  Fraudulent  Conyetancbs,  1,  2; 
Mortgage,  7.  8. 


L    See  Indictment,  18,  14. 

CHEROKEES.    See  Indians,  2,  8. 

CHIEF  SUPERVISORS.  Sec  Yotbbs 
AND  Elections. 

CHINESE.    See  Altsns. 

CIRCUIT    COURT    OF    APPEALS. 

See  Appeal  and  Eriior,  V6,  10;  Cases 
Csrtifibd.  1. 

CIRCUIT  COURTS. 

In  Ckneral,  see  Courts. 
See  also  Appeal  and  Error,  10-12,  14,  15, 
17, 18;  Cases  CBRrni'iED,  2-4. 

CITIZEN.    See  also  Conspiracy,  2. 

The  rights  of  a  citizen  of  the  United  States 
secured  by  the  Constitution  include  the  ri/irbt 
to  give  information  to  a  marshal  or  deputy 
marshal  of  the  United  States  of  a  Yiolation  of 
internal  revenue  laws.    Be  Quarlee,  1080 

CLAIMS.  See  also  Appeal  and  Error,  0, 
79,  80;  CoHHTssioNERs;  Courts,  16;  Es- 
toppel, 7;  Interest;  Limitation  of 
Actions,  12;  Statutes.  2. 

1.  Under  the  statutes  of  March  8,  1868,  and 
March  3, 1887.  the  court  of  claims  has  no  juris- 
diction of  claims  against  the  government  for 
mere  tons.    SchilUnger  v.  United  States,    108 

2.  An  action  against  the  United  States  for 
damages  for  the  wrongful  use  of  a  patent  is  an 
action  for  a  tort,  and  is  not  within  the  juris- 
diction of  the  court  of  claims.  Id, 

8.  Mere  infringement,  which  is  only  a  tort, 
without  any  contract,  express  or  implied .  gives 
a  patentee  no  right  of  action  against  the  United 


States  in  the  court  of  claims.    United  States  r. 
Berdan  Firearms  Mfg,  Co.  580 

4.  When  a  contractor,  in  the  execution  of 
his  contract,  uses  any  patented  tool,  machine, 
or  process,  and  the  government  accepts  the 
work  done  under  such  contract,  it  cannot  be 
said  to  have  appropriated  and  bo  in  possession 
of  any  property  of  the  patentee  in  such  a  sense 
that  the  patentee  may  waive  tort  and  sue  as  on 
an  Implied  promise.  Seliillinger  ▼.  United 
States,  108 

5.  Failure  to  agree  on  any  price  for  the  use 
Of  a  patent  by  the  United  States,  and  want  of 
authority  of  otTicers  to  agree  upon  a  price,  does 
not  defeat  a  right  of  action  against  the  govern- 
ment for  such  use,  if  it  was  with  the  consent 
and  permission  of  the  owner,  with  the  under- 
standing that  the  government  should  pay  there- 
for. United  States  ▼.  Berdan  Firearms  JUJg, 
Co.  530 

6.  A  condition  in  the  Act  of  Congress  of  1891, 
refunding  to  the  states  money  which  had  been 
received  for  direct  taxes,  that  no  part  thereof 
shall  bo  paid  to  any  attorney  or  agent  under 
ai^  contract  for  services,  is  binding,  not  only 
upon  a  state  which  receives  such  money,  but 
on  any  agent  or  attorney  of  the  state  who 
claims  compensation  for  collecting  it.  Wailes 
V.  Smith,  098 

7.  The  statement  by  the  secretary  of  the 
treasury,  that  *'the  services  enumerated  appear 
to  have  been  necessarily  rendered,"  beinjj  what 
the  statute  requires  him  to  make  in  affixing  bis 
approval  to  the  account  of  a  shipping  commis- 
sioner for  services  and  fees,  cannot  be  regarded 
as  approving  items  for  clerk  hire,  where  it  is 
accompanied  by  an  express  approval  of  a  cer- 
tain amount  only,  which  is  not  large  enough 
to  cover  anything  for  clerk  hire.  United  States 
▼•  Ounnison,  195 

8.  Loyalty  is  a  jurisdictional  fact  under  the 
Act  of  Congress  of  March  8.  ia^8  (22  Stat,  at 
L.  804),  for  the  relief  of  the  representatives  of 
Sterling  T.  Austin,  by  which  the  bar  of  the 
statute  of  limitations  is  removed,  provided 
neither  he  nor  his  representatives  gave  aid  or 
comfort  to  the  rebellion,  but  remained  loyal. 
Austin  Y.  United  States,  206 

9.  Presenting  a  so  called  affidavit  in  support 
of  a  fictitious  or  fraudulent  claim  ngainst  the 
United  States  Is  not  the  less  an  offense  under 
U«  S.  Kev.  Stat.  §  5488,  because  the  person  de- 
scribed as  justice  of  the  peac«  before  whom  the 
alleged  oath  was  taken  had  no  authority  to  ad- 
minister the  oath.    Ingraham  v.  United  States, 

213 

10.  It  is  not  error  for  the  court  of  claims  to 
authorize  a  compensation  to  counsel  of  an  In- 
dian tribe,  out  of  the  amount  recovered  by  it 
of  the  government  United  States  v.  Black- 
feathsr,  114 

CLERK.    See  Courts-Martial,  1. 

CLOUD  ON  TITLE. 

1.  Actual  possession  of  a  part,  and  construct- 
ive possession  of  the  rest,  bring  a  case  within 
the  remedy  of  Wis.  Rev.  Stat.  1878,  §  3186, 
for  quieting  title  of  persons  in  possession  of 
land.    Boberts  v.  Northern  P.  B.  Co.  873 
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*     110& 


Coal— CoNSPiBACT. 


2.  The  remedy  of  a  graotee  in  a  tax  deed 
"wlthio  three  years  after  its  date,  to  commence 
aD  action  against  the  owner  or  claimant,  under 
Wi«.  Rev.  Stet.  1878,  §  1197,  is  not  exclusive  of 
a  bill  to  quiet  title,  or  of  the  general  remedy 
given  by  §  8186  in  favor  of  a  person  having 
legal  title  and  actual  possession.  Bardon  v. 
Land  A  R,  Imp.  Co,  719 

8.  Valid  title  in  the  complainant  is  of  the 
essence  of  the  right  to  relief  in  a  suit  to  remove 
a  cloud  from  title.    Dick  v.  Foraker,  201 

4.  The  necessity  of  title  previously  estab- 
lished at  law  as  the  basis  of  a  suit  to  quiet  title 
is  dispensed  with  by  Iowa  Code,  §  8273,  allow- 
ing such  an  action  by  any  person  having  or 
claiming  an  interest  in  real  property.  Wehi-man 
V.  Conklin,  167 

5.  An  equitable  title  is  sufDcient  to  sustain 
an  action  to  quiet  title  under  Iowa  Code,  §  8273, 
authorizing  such  actions  by  any  one  having  or 
claiming  an  interest  in  real  property.  Id, 

6.  A  suit  to  stav  an  action  of  ejectment  and 
set  aside  a  fraudulent  deed  on  which  it  is 
based,  as  a  cloud  on  title,  and  to  quiet  the  title 
of  the  complainant,  is  not  outside  the  lurisdic- 
tion  of  equity  because  of  a  remedy  at  law.  Id. 

7.  The  admission  of  a  defendant  in  a  suit  to 
quiet  title,  that  the  lands  are  vacant  and  that 
he  is  not  in  possession  of  them,  does  not  show 
any  remedy  at  law.  BoberUv.  northern  P. 
R  Co.  878 

8.  A  purchaser  from  a  county  by  quitclaim, 
for  a  mere  nominal  consideration,  of  lands 
which  he  knew  had  been  previously  granted 
and  on  which  the  grantee  had  expended  large 
sums  of  money,  is  not  entitled  to  affirmative 
relief  in  equity  against  the  claim  of  such  prior 
grantee.  Jd. 

9.  The  same  relief  which  the  state  courts 
could  grant  in  a  suit  to  quiet  the  title  of  a  per- 
son in  possession  of  land  can  be  granted  by  a 
circuit  court  of  the  United  States  which  has 
Jurisdiction  of  the  case  in  other  respects.     Jd, 

10.  Tax  deeds  made  by  statute  prima  facie 
evidence  of  title,  and  which  are  not  on  their 
face  invalid,  may  constitute  such  a  cloud  upon 
title  as  equity  may  remove.    Eieh  v.  Braxton, 

1022 

COAL.    See  Dutebb,  1;  Taxes,  8. 

COLLISION.    See  Shipping. 

dOMMERCE.    See   also   Conspiract,  8; 
Taxes,  7. 

1.  The  business  of  marine  insurance  is  not 
interstate  commerce.    Hooper  y,  California^ 

297 

2.  The  relations  of  the  general  government 
to  interstate  commerce  and  the  transportation 
of  the  mails  authorize  a  direct  interference  to 
prevent  a  forcible  obstruction  thereof.  Be 
nebe,  1092 

8.  A  state  statute  making  it  unlawful  to 
peddle  without  a  license  is  not  an  unconstitu- 
tional interference  with  commerce  as  applied 
to  one  who  travels  from  place  to  place  with  a 
wagon,  sellinff  sewing  machines  which  he  de 
livers  at  the  ttme  of  sale,  and  which,  so  far  as 

J166     * 


appears,  have  become  part  of  the  mass  of  pi^p- 
erty  within  the  State.    Emert  v.  Mietoun,  430 

4.  Laws  resting  on  the  police  power  of  a 
state,  which  touch  interstate  commerce,  muft 
yield  whenever  Congress  has  prt-scribed  differ- 
ent rules  on  the  same  subject  Ofdf,  C.  d  6. 
F.  B.  Co.  V.  Hefley,  910 

5.  A  state  statute  making  it  unlawful  for  a 
railroad  company  to  charge  or  collect  more 
than  the  bill  of  lading  cnlls  for  as  compensa- 
tion  for  transporting  goods  is  not  applicable  to 
interstate  shipments,  because  the  lotorstate 
Commerce  Act  of  Congress  has  made  the  pub- 
lished tariff  rate  binding  in  case  of  such  ship- 
ments, without  regard  to  the  bill  of  ladiu^.  Id. 

6.  A  state  statute  prohibiting  the  manufac- 
ture, sale,  or  offer  for  sale  of  any  article  io 
imitation  of  yellow  butter,  but  providinsr  that 
it  shall  not  prohibit  the  sale  of  oleomarirarioe 
in  such  manner  as  will  advise  the  consumer  of 
its  real  character,  free  from  coloration  that 
causes  it  to  look  like  butler,  is  not  void  as  a 
regulation  of  commerce,  even  as  applied  to  tbe 
sale  of  oleomargarine  in  original  trackages  ia 
which  it  was  brought  from  another  stale  where 
it  was  manufactured.  PlumUff  ▼.  AfastacJiu- 
eette,  22S 

7.  Discrimination  between  states,  in  the 
transportation  of  coal  and  coke  which  is 
brought  from  Pennsylvania  to  Louisiana  by 
boat,  and  from  Alabama  by  land,  is  not  shown 
by  regulations  for  gauging  vessels  under  tbe 
liouinana  statutes.  Pittshtrgh  dt  &  Coal  Co 
V.  Louisiana  Charity  Eotpital,  544 

8.  A  state  statute  providing  for  gaugine  any 
coal  or  coke  boat  or  barge  in  a  port  of  tfaie 
state,  with  a  fee  to  the  ganger,  does  not  make 
an  unconstitutional  regulation  of  commerce 

Id. 

COMMISSIONERS.    Sea  also  Cokstib- 

ACY,  1. 

1.  An  order  of  court  requiring  a  service  u> 
be  performed  is  suflScient  authority,  as  between 
a  commissioner  of  the  circuit  court  and  tbe 
government,  for  the  performance  of  the  j^ 
vice  and  for  the  allowance  of  the  proper  ffe 
therefor.     United  States  v.  Alired,  2n 

2.  A  commissioner  is  entitled  to  feet  for  ad 
ministering  oaths  to  deputy  marshals  to  verify 
their  accounts  of  service,  as  required  by  the 
attorney  general  and  the  accounting  officers  of 
tbe  treasury.  Id, 

CONFESSION.    See  Eyidencb,  80,  SI. 

CONSPIRACY.      See  also  ba>iCTMX>x 

18.  19. 

1.  A  preliminary  examination  by  a  c<mt 
missioner  is  not  a  proceeding  *Mn  anv  court  of 
the  United  States"  within  the  meanfng  of  V. 
S.  Rev.  Stat,  g  5406,  relating  to  coosptracj  u> 
injure  witnesses  to  such  a  oourL  Tcdd  v 
United  States,  99? 

2.  A  conspiracv  to  injure,  oppress, 
threaten,  or  intimidate  a  citizen  of  tbe  United 
States  in  tbe  free  exercise  or  enjoyment  of 
the  right  to  inform  a  marshal  of  the  United 
States  or  his  deputy  of  a  violation  of  tbe  in- 
ternal revenue  laws  of  the  United  States,  a^ 

166,  ue,U7,  usr.s. 


Constitutional  Law — Contracti. 


because  of  bis  baving  exercised  sucb  rigbt,  is 
ptiDisbable  under  U.  8.  Rev.  Stat  §  5506.  Be 
QwtrUa,  1080 

3.  Contracts  and  acts  creating  a  monopoly 
in  the  manufacture  of  8uf;ar  are  not  witLin 
tbe  prohibiiion  of  tbe  Act  of  Congress  of  July 
2,  1890,  to  protect  trade  and  commerce  against 
monopolies,  although  trade  and  commerce 
may  be  indirectly  affected  by  such  monopoly 
in  tbe  manufacture.  United  States  ▼.  K  0. 
Knight  Co.  825 

CONSTITUTIONAL  LAW.  See  also 
Appeal  and  Errob,  1;  Contracts,  8; 
Criminal  Law,  2;  Indictment,  1;  Pbn- 

BIONS,  1. 

1.  An  imposition  of  20  per  cent  additional 
duty  under  U.  S.  Rev.  Stat.  §  2900,  for  un- 
dervaluation of  goods  importea,  is  not  in  vio- 
lation of  due  process  of  law.  Origet  v.  Hed- 
den,  180 

2.  The  appointment  of  a  receiver  in  a  fore- 
closure suit  does  not  deprive  the  defendant  of 
property  witbin  tbe  meanioff  of  tbe  Constitu- 
uon  of  tbe  United  States.  &. Louie,  O.  <£  Ft, 
S.  R,  Co,  V.  Missouri,  602 

3.  A  statute  making  railroads  liable  to  em- 
ployes for  injuries  caused  bv  the  negligence 
of  coenoployes  does  not  deprive  such  compa- 
nies of  tbe  equal  protection  of  tbe  laws, — at 
least  80  far  as  it  applies  to  employes  exposed 
to  tbe  peculiar  hazards  of  railroad  business. 
Chicago,  K,  dk  W.  R.  Co,  ▼.  Fonttus,  875 

CONTEMPT. 

1.  Tbe  constitutional  right  to  a  trial  by  Jury 
does  not  extend  to  a  proceeding  to  punish  a 
person  for  contempt  in  violating  an  bojunc- 
tion.    Ee  Debs,  1092 

2.  Enforcing  obedience  to  orders  of  court 
by  proceedings  by  contempt  is  not  executing 
the  criminal  laws  of  the  land,  but  only  secur- 
ing to  suitors  the  rights  which  the  court  has 
adjudged  them  entitfid  ta  Id, 

CONTRACTS.  See  also  Custom;  Estop- 
pel, 4;  Mandabhjs,  8. 

1.  A  several,  and  not  a  joint,  contract,  is 
created  by  an  agreement  of  one  person  to  rep- 
resent three  others  in  the  sale  of  coal,  taking 
equal  quantities  from  each  of  them,  where 
they  are  not  connected  in  anv  way  with  each 
other.  Shipman  v.  8traitsvtlle  Ventral  Min. 
Go.  1015 

2.  A  contract  between  coal  companies  and 
a  dealer  at  a  certain  place,  who  is  to  represent 
their  entire  sales  there,  bv  which  they  are 
entitled  to  inspect  bis  books,  sales,  and  con- 
tracts for  coal  at  all  times,  and  be  is  to  labor 
to  improve  the  market  price,  giving  them  the 
advantage  of  the  improvement,  without  mak- 
ing any  mention  of  tbe  price  to  be  charged, 
but  made  in  view  of  the  custom  at  that  place 
to  make  contracts  for  sales  and  delivery  of 
coal  at  a  stipulated  price  for  tbe  year  next  en- 
sninff. — requires  them  to  furnish  him  coal  to 
fill  his  contracts  for  future  delivery  at  tbe 
market  price  existing  at  tbe  time  be  makes  sucb 


contracts,  and  not  at  the  price  existing  at  the 
time  of  actual  delivery.  Id, 

8.  A  finance  company  acquires  title  to  10 
per  cent  of  the  bonds  of  a  corporation  as  com- 
mission under  a  contract  with  tbe  practical 
owner  of  the  corporation  to  rais^  money  for 
the  company  at  2^  per  cent  commission,  and 
also  a  commission  of  10  per  cent  on  the  bonda 
issued  and  negotiated,  or  otherwise  used  or 
disposed  of,  where  tbe  bonds  are  used  as  col- 
lateral to  the  loan  obtained,  and  a  subsequent 
tripartite  agreement,  to  which  tbe  lender  is 
also  a  party,  distributes  to  tbe  finance  com- 
pany 10  per  cent  of  tbe  bonds  "  in  full  pay- 
ment of  all  its  claims  for  commissions  for 
negotiating"  the  bonds.  Burke  v.  American 
Loan  dbT,  Co.  251 

4.  A  contract  for  the  purchase  of  land  can- 
not be  set  aside  on  tbe  ground  that  a  large 
part  of  tbe  land  is  witbin  tbe  lines  of  an  older 
patent  than  that  under  which  the  vendor 
claims,  and  is  claimed  adversely  to  him,^s- 
pecially  where  he  only  agreed  to  convey  with 
special  warranty,  and  when  the  purchaser 
agreed  to  pay  for  all  the  lands  covered  by  a 
certain  survey,  except  such  as  were  shown  by 
survey  at  his  expense  to  be  held  by  adverse 
title  and  possession  constituting  a  better  title 
than  that  of  his  vendor.    Clark  v.  Jieeder, 

1070 

5.  A  lease  of  a  building  for  use  as  a  post- 
office  cannot  be  made  for  a  term  of  years,  in 
tbe  absence  of  any  appropriation  therefor,  by 
virtue  of  the  power  of  the  postmaster  ^neral 
"  to  establish  postoffices,"  and  the  provision  of 
U.  8.  Rev.  Stat,  g  8782,  against  any  contract 
or  purchase  on  behalf  of  tbe  United  States  un- 
less authorized  by  law  or  under  an  appropria- 
tion, with  certain  exceptions  as  to  tbe  war  and 
navy  departments.     C^ase  ▼.  United  States, 

284 

6.  A  contract  with  a  bridge  company,  exe- 
cuted by  a  railroad  company  for  itself  and 
other  companies,  which  agreed  to  assume  all 
tbe  liability  and  obligations  and  be  entitled  to 
all  the  benefits  of  said  contract  the  same  as  if 
it  bad  been  specifically  made  a  part  of  a  cer- 
tain lease  by  the  former  to  one  of  the  latter 
railroad  companies,  which  lease  also  con- 
tained an  assumption  of  tbe  bridge  contract, 
— is  so  far  independent  of  the  lease  that  it 
will  not  be  affected  by  tbe  termination  of  tbe 
lease  by  eviction  or  otherwise.  Pittsburg,  C, 
d8t,Z,R  Co.  V.  Keokuk  d  U,  Bridge  Co. 

106 

7.  The  abandonment  of  rights  under  a  con- 
tract by  executing  a  later  substituted  contract 
for  tbe  same  work  is  not  prevented  by  protest- 
ing that  rights  still  exist  under  tbe  former. 
United  States,  International  Contracting  Co.v, 
Lamont,  160 

8.  A  statute  giving  a  parish  or  municipal 
corporation  tbe  rem^y  of  mandamus  as  an 
additional  and  more  summary  remedy  for  the 
enforcement  of  any  contract  relating  to  the 
paving,  repairinfir,  reconstructing,  or  care  of 
streets,  highways,  bridges,  culverts,  levees, 
canals,  ditches,  or  crossings,^^oes  not  impair 
the  obligation  of  any  sucb  contract  New  Or^ 
leans  dt  L,  B,  Co.  v.  Louisiana,  New  Orleans. 

fni' 
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COBFORATIOKS— COUBTS. 


CORPORATIONS.    Bee  also  AcnoH  or 
Suit,  10;  Wkit  and  Process. 

1.  Acts  of  the  legislature  distinctly  recog- 
Dizing  the  existence  of  a  corporation  by  au- 
thorizing it  lo  sell  stock  prevent  the  objection 
that  it  has  no  legal  existence.    Andes  ▼•  Elp, 

996 

2.  A  clause  In  the  charter  of  a  corporation, 
providing  that  it  shall  possess  all  the  general 
powers  and  privileges  and  l>e  subject  to  all  the 
liabilities  conferred  and  imposed  upon  corpo- 
rations by  19.  T.  Act  1848,  does  not  incorporate 
into  the  charter  a  provision  of  such  Act  mak- 
ing trustees  of  a  corporation  liable  for  its  debts 
in  certain  cases.  NatumtU  Park  Bank  ▼.  Bern- 
§en,  1008 

8.  Charter  restrictions  on  the  power  to  regu- 
late the  affairs  of  a  corporation  do  not  pass  by 
implication  to  a  new  corporation  which  suc- 
ceeds to  the  property  and  ordinary  franchises 
of  the  former  company  by  consolidation  or 
purchase.    Norfolk  d  W.  &  Co.  v.  Pendleton, 

574 

4.  A  consolidated  company  whicb  accepts  a 
charter  with  a  distinct  provision  that  the  com- 
pany shall  be  subject  to  general  laws  cannot 
claim  the  benefit  of  any  contract  with  an 
original  company  against  interference  with  its 
right  to  fix  and  regulate  charges.  Id, 

5.  A  special  statutory  exemption  or  privi- 
l^ge^such  as  the  right  of  a  railroad  company 
to  determine  its  rates  of  fare — does  not  ac- 
company the  property  in  its  transfer  to  a  con- 
•olidated  company,  in  the  absence  of  express 
•tatutory  direction.  St,  Louii  d  6.  F.  B.  Co. 
▼.  QiU,  567 

6.  A  mortgage  to  directors  and  stockholders 
of  a  corporation  while  it  was  a  going  concern, 
executed  under  authority  given  by  the  stock- 
holders, to  induce  the  mortgagees  to  procure 
renewal  or  extension  of  paper  of  the  company 
then  maturing  or  about  to  mature  on  which 
they  were  indorsers.  and  also  to  obtain  further 
advances  of  credlt,~is  not  void  as  against 
other  creditors  of  the  company.  Sanford  Fork 
d  T.  Co,  V.  Bawe,  718 

7.  A  state  has  the  right  to  prohibit  a  citizen 
from  contracting  within  ber  jurisdiction,  either 
in  his  own  behfdf  or  through  an  agent,  with  a 
foreign  corporation  which  has  not  acquired 
the  privilege  of  engaging  in  business  therein. 
Eoopery.  California,  297 

8.  Corporations  engaging  in  marine  insur- 
ance, like  other  insurance  companies,  may  be 
entirely  excluded  by  a  state  from  doing  busi- 
ness therein,  or  allowed  to  enter  only  on  per- 
formance of  specified  conditions.  2d, 

9.  One  who  contracts  with  a  corporation 
cannot  afterwards  avoid  obligations  assumed 
by  such  contract,  on  the  ground  that  the  sup- 
posed corporation  was  not  one  dejwre,  Andes 
▼.  Ely,  996 

COSTS.    Bee  Appsal  akd  Error,  68,  98- 
100. 

COTENANCY. 

An  occupytnff  tenant  in  South  Carolina  is 
chargeable  to  his  cotenant  for  rents  and  profits 

116$ 


received  in  excess  of  his  shara    McOahoM  v. 
National  Bank,  40) 

COUNTY  BONDS.    See  Bohds,  5-7. 

COURT  OF  CLAIMS.  See  Claims,  1-4, 
10. 

COURTS.  See  also  AcnoH  or  Suit,  7,  9; 
Appeal  and  Error,  21;  Claims.  1,2.4: 
Cix)UD  ON  Title.  9;  Conspiract.  1;  Evi- 
DBNCE,  16;  Pleading,  4;  Removal  of 
CAusEa 

Tax  on  Salary  of  Judges,  see  Appendix. 

1.  A  judge  is  not  disqualified  by  the  fact 
that  he  had  formerly  been  the  attorney  of  one 
of  the  parties  in  matters  not  connected  with 
the  case.     Carr  ▼.  Fife,  506 

2.  A  court  is  not  precluded  from  granting  an 
injunction  against  passing  a  towbMt  throagb 
the  draw  of  a  bridge  with  too  large  a  fieet  io 
tow,  on  the  ground  that  it  is  in  the  nature  of 
a  regulation  of  commerce  such  as  can  onW  be 
prescribed  by  Congress.  Texas  A  P.  B.  Co.  v. 
Interstate  Iransp.  Co.  271 

8.  The  (Jnited  States  circuit  court  has  jaris^ 
diction  to  hear  and  determine  the  question  of 
law  and  of  fact  involved  in  a  decision  of  the 
lx)ard  of  general  appraisers,  sustaining  the  ac- 
tion of  a  collector  in  exacting  a  charge  for 
gauging  imported  goods.  United  States  v. 
Jahh,  •  87 

4.  The  original  jurisdiction  of  the  Supreme 
Court  of  the  United  States  in  a  suit  between  a 
state  and  a  citizen  of  another  state  is  defeated 
if  citizens  of  the  former  state  are  tJao  parties. 
California  v.  Southern  P.  Co.  688 

Citisenship. 

5.  The  party  in  possession  of  bonds,  although 
a  mere  stakeholder  claiming  no  interest  la 
them  as  against  the  plaintifif  and  the  codefend* 
ant  in  an  action  to  recover  them,  is  a  necessary, 
and  not  merely  a  formal,  defendant;  and  if  he  is 
a  citizen  of  the  same  state  as  the  plaintiff  there 
can  be  no  lurisdiction  of  the  Federal  courts  on 
the  ground  of  diverse  citizenship.  Massad^u 
setts  d  S.  Const.  Co.  v.  Cane  Crmk  Tmp.     IB 

6.  A  state  is  not  a  citizen  within  the  meao- 
ingof  the  provision  giving  Federal  Juriidiction 
of  suits  between  citizens  of  differeat  states. 
Postal  Teleg.  CMe  Co.  ▼.  Alabatna,  2S1 

7.  An  action  brought  in  the  name  of  a  state 
on  the  relation  of  a  trustee  residing  in  soother 
state,  to  enforce  liability  on  an  official  hood,  is 
regarded,  for  the  purpose  of  iurisdictioo  to  a 
circuit  court  of  the  United  States,  as  if  the 
trustee  alone  was  the  plaintiff.  Indimnm,  Stan- 
ton, V.  Clover,  24S 

8.  An  action  based  on  contract  b  **to  reooter 
the  contents  of  a  chose  in  acUoo,"  within  the 
provisions  of  the  Act  of  1887  as  corrected  in 
1888,  which  permits  suit  by  an  assignee  odIt 
when  it  might  have  been  prosecuted  in  a  Fed- 
eral court  if  no  assignment  or  transfer  had  heea 
made.    Mexican  Nat.  B.  €h.  ▼.  Davidson^  672 

9.  A  town  in  New  York  is  a  comratSoo 
within  the  meaning  of  the  provision  of  the  Act 
of  Congress  of  1887  which  except!  a  corpora- 
tion from  the  provision  denying  Jurisdictkm 
of  a  Federal  court  in  a  suit  by  a  suhsequrat 

155, 156, 157, 15S  C  & 
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bolder  of  nej^otiable  paper  payable  to  bearer, 
unless  the  original  bolder  was  entitled  to  sue 
therein.    Andes  v.  Ely,  996 

Amoant  in  eontroTersy* 

10.  A  cause  of  action  on  contract  for  the  sum 
of  $1,731  is  not  within  the  jurisdiction  of  the 
United  States  circuit  court  because  of  diverse 
citizenship  of  the  parties.  Mexican  Nat.  B.  Co, 
Y.  Davidson,  673 

11.  The  exclusion  of  interest  from  the  iuris- 
fiictional  amount  in  a  circuit  court  of  the 
United  States  does  not  preclude  recovering  in- 
terest as  one  of  the  elements  of  a  demand  for 
damages  resulting  from  eviction.    Brown  y. 

W^Ur,  440 

12.  Affidavits  showing  that  the  matter  in  dis- 
pute was  sufficient  may  authorize  amending 
the  record  in  the  circuit  court  to  show  juris- 
diction, at  the  same  term  at  which  the  decree 
in  the  case  was  rendered.     Carr  ▼.  Fife^      508 

18.  The  amount  of  the  interest  of  a  com- 
plainant, and  not  ihe  entire  issue  of  bonds,  is 
the  amount  in  controversy  for  the  purpose  of 
jurisdiction  in  a  circuit  court  of  the  United 
States  on  a  bill  by  a  tazpaj^er  to  restrain  a  city 
from  issuing  bonds.     Coloin  v.  Jacksonville, 

1058 

Districts;  locality. 

14.  A  single  defendant  in  a  salt  to  remove  a 
cloud  from  the  title  to  real  estate,  if  not  a  resi- 
dent of  the  district  or  found  therein,  may  be 
sued  in  the  Federal  court,  under  U.  8.  Rev. 
Stat.  §  788,  as  amended  by  the  Act  of  1875, 
which  provides  for  such  an  action  where  "  one 
or  more  of  the  defendants"  may  be  outside  of 
the  district.    Dick  v.  Foraker,  201 

15.  A  suit  for  partition  may  be  brought  In 
a  district  in  which  only  a  part  of  defendants 
reside,  under  the  Act  of  Congress  of  Aug.  18, 
1888  (25  Stat,  at  L.  488).  requiring  actions  be- 
tween citizens  of  different  states  to  be  brought 
only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant.  Greeley  v.  Lowe. 


16.  The  Act  creating  the  territory  of  Okla- 
homa does  not  affect  the  jurisdiction  of  the 
district  court  of  the  district  of  Kansas  over  of- 
fenses previously  committed.  Mattox  v.  United 
Statee,  409 

17.  Theeiclusive  original  jurisdiction  given 
by  the  Act  of  Congress  of  Jan.  6,  1888,  to  the 
United  States  district  court  in  the  district  of 
Kansas,  of  offenses  in  certain  territory  an- 
nexed thereto,  qualifies  or  repeals  pro  tantothe 
provision  of  U.  S.  Rev.  Stat  §  1039,  requiring 
indictments  to  be  remitted  to  the  circuit  court 
for  trial.  Id, 

18.  The  offense  of  killing  a  posseman  or 
guiurd  by  an  Indian,  which  oy  Act  of  Con- 
gress of  June  9,  1888.  is  made  subject  to  the 
jurisdiction  of  a  district  court,  is  within  such 
jurisdiction  although  the  killing  occurred  when 
the  deceased  was  not  actually  engaged  in  the 
performing  of  services.  Wright  v.  United 
States,  963 

19.  A  circuit  court  of  the  United  States 
sitting  in  one  state  cannot  take  jurisdiction  of 
an  action  in  which  trespass  upon  land  in  an- 
other state  is  alleged  bv  a  single  count,  although 
it  also  charges  an   incidental  conversion  of 


timber.    EUenwood  ▼.  Matietia  Chair  Co,  918 

Practice. 

20.  An  adequate  remedy  at  law  prevents  a 
Federal  court  under  U.  S.  Rev.  StaL  §  728, 
from  taking  jurisdiction  in  equity,  irrespcctivo 
of  local  practice  under  a  state  code  to  the  con- 
trary.    Wehrmany,Conklin,  167 

21.  An  enlargement  of  equitable  risrhts  b^ 
state  statutes  may  be  administered  by  a  circuit 
court  of  the  United  States.  Bardon  v.  Land 
db  R,  Imp.  Co.  71^ 

22.  A  proceeding  to  cancel  or  modify  an 
assessment  for  taxes  must  be  brought  in  the 
form  of  a  suit  in  equity,  in  a  circuit  court  of 
the  United  States,  although  there  is  no  dis- 
tinction in  the  state  couris  between  legal  and 
equitable  proceedings.  Lindsay  v.  First  Nat. 
Bank,  505- 

23.  The  ••rule"  or  custom  of  the  court  of 
Oklahoma  as  to  the  organization  of  a  jury  can- 
not override  the  mandatory  terms  of  the  Act 
of  Congress  which  provided  a  temporary  gov- 
ernment for  that  territory,  and  made  the- 
provisions  of  the  Arkansas  statute  as  to  pro- 
vidibg  a  list  of  eighteen  jurors  from  which 
each  party  might  strike  three  applicable  to  that 
territory.      Quif,  C.  dt  8.  F.  R  Co.  ▼.  SJiane, 

727 

Conllictinif  Jurisdiction;    custody  of 
law. 

24.  For  the  circuit  court  of  the  United  States 
to  grant  relief  against  a  state  judgment  on 
equitable  grounds  does  not  interfere  with  the 
jurisdiction  of  the  state  court.    Robb  v.  Vos,  52" 

25.  A  Federal  court  cannot  by  a  receiver 
take  possession  of  property  which  is  already^ 
in  possession  of  a  receiver  appointed  by  a  state 
court.    Shields  v.  Coleman,  660 

26.  A  Federal  court  which  has  accepted 
security  in  lieu  of  the  property,  and  vacated 
its  order  appointing  a  receiver,  and  turned  the* 
property  back  to  the  original  owner,  cannot  by 
mere  continuance  of  the  suit  hold  the  prop- 
erty in  eustodia  legis,  so  as  to  prevent  a  statfr 
court  from  acquiring  jurisdiction  of  the  prop- 
erty by  a  receivership.  irf, 

27.  The  claim  that  all  the  plaintiffs  in  a  stato 
court  which  appointed  a  receiver  had  aban- 
doned their  suit  in  that  court  cannot  be  made  as 
the  ground  of  sustaining  a  later  appointment 
of  a  receiver  by  a  Federal  court,  as  judgment 
cannot  be  passed  in  that  indirect  way  on  the 
action  of  the  state  court.  Id. 

Rale  of  decision;  local  lanr. 

28.  Decisions  of  the  courts  of  a  state  on  the 
construction  of  a  state  statute  will  be  adopted 
by  Federal  courts.  New  Tork,L.  B.  d  W,  R.Co. 
V.  Pennsylvania,  1043 

29.  The  decision  of  the  highest  tribunal  of 
a  state  as  to  the  validitv  of  a  tax  deed  should 
be  upheld  as  a  question  of  local  law,  in  a 
Federal  court.    Bardon  v.  Land  dt  B,  Imp.  Co. 

719 

80.  The  decision  of  the  highest  court  of  a 
state,  to  the  effect  that  no  debt  against  a  cor- 
poration is  created  by  an  accommodation  in- 
dorsement, is  most  persuasive— at  least  to  pre- 
vent a  Federal  court  from  holding  that  such 
debt  is  created,  as  a  basis  for  holding  a  trustee 
of  the  corporation  liable  for  the  debt  of  the 
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company.    National  Park  Bank  ▼.  Eemsen, 

1008 

81.  The  local  law  of  a  state  denying  the 
power  of  a  couoty  to  donate  lands  to  railroad 
companies,  on  the  ground  that  they  are  merely 

frivate  corporations,  cannot  be  applied  in  a 
'ederal  court  to  a  grant  from  a  county  to  such 
«  public  and  national  corporation  as  the  North- 
ern Pacific  Railroad  Company,  created  by  Act 
of  Congress,  and  which  the  state  legislature 
had  given  the  same  rights  and  powers  within 
the  state  as  the  Act  of  Congress  gave  within 
the  territorial  jurisdiction  of  the  United  States, 
— at  least  where  the  grant  was  not  a  donation, 
but  was  in  consideration  of  money  paid  down 
and  to  be  puid  in  the  form  of  taxes,  in  addition 
to  the  great  advantages  to  enure  to  the  public. 
JloberU  V.  Northern  P.  B.  Co.  873 

82.  The  decision  of  the  supreme  court  of  a 
state  against  the  validity  of  a  grant  of  lands 
by  a  couoty  to  a  railroad  company,  which  was 
reached  on  the  assumption  that  it  was  a  dona- 
tion without  consideration  to  a  company 
organized  solely  under  the  state  laws,  is  not 
ooodusiye  in  the  Federal  courts,  in  another 
case  in  which  it  appears  that  the  transaction 
was  not  a  donation,  and  that  it  was  made  to 
such  a  public  corporation  as  the  Northern 
Pacific  Railroad  Company,  created  by  Act  of 
Congress  and  operating  a  national  highway  and 
instrument  of  interstate  commerce  Id. 

COURTSUIHABTIAL. 

1.  The  clerk  of  a  paymaster,  regularly  ap- 
pointed by  the  secretary  of  the  navy  with  the 
approval  of  the  President,  is  a  person  in  the 
naval  service  subject  to  court-martial.  John- 
ton  y.  Sayre,  914 

2.  The  decision  and  sentence  of  a  court- 
martial  acting  within  its  jurisdiction  and  within 
the  scope  of  its  lawful  powers  cannot  be  re- 
viewed or  set  aside  by  the  civil  courts,  by  writ 
of  habeas  corpus  or  otherwise.  Id, 

8.  Furnishing  the  person  accused  with  a 
copy  of  the  charges  and  specifications  immedi- 
ately after  he  has  been  informed  of  the  report 
of  a  court  of  inquiry  and  of  the  order  for  a 
cour^martial,  and  four  days  before  it  meets, 
although  he  has  already  been  in  custody,  suf- 
ficiently complies  with  article  48  of  the  Arti- 
cles for  the  Government  of  the  Navy,  requiring 
•ucb  charges  to  be  furnished  when  he  **is  ar- 
rested for  trial"  by  court-martial.  Id. 

CRIMINAL  LAW.    See  also  Appbal  and 
Ebuok,  1;  CONTBiCPT,  2;  Obscbub  Pob- 

UCATIONa 

1.  The  exception  to  the  necessity  of  a  pre- 
sentment or  indictment  by  a  grand  jury  for  a 
capital  or  otherwise  infamous  crime,  wnich  is 
found  in  U.  8.  Const.  6th  amend.,  applies  to 
all  such  cases  arising  in  the  land  or  naval  forces; 
ftnd  tbe  words,  **when  in  actual  service  in  time 
of  war  or  public  danger,"  apply  only  to  the 
militia,  and  not  to  the  land  or  naval  forces. 
John$on  y.  8ayr^,  914 

2.  The  constitutional  right  of  an  accused  to 
l)e  confronted  with  the  witnesses  andnst  him 
fi  not  infringed  by  admitting  in  evidence  the 
•teaographePs  notes  of  the  testimony  on  a  for- 
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mer  trial  given  by  a  witness  who  has 
died.    Mattox  v.  United  Staie$,  4M 

8.  By  the  discharge  of  a  jury  from  giving 
any  verdict,  whenever  in  the  opiniop  of  the 
court  there  is  a  manifest  necessity  for  the  acc» 
or  the  ends  of  public  iustice  would  otherwise 
be  defeated,  and  a  trial  by  another  jury,  the 
defendant  is  not  twice  put  in  jeopardy  withim 
the  meaning  of  U.  8.  Const.  6th  amend. 
Thompson  v.  United  States,  146 

4.  An  arrest  of  judgment  will  not  be  graated 
on  the  ground  that  an  indictment  for  unlaw- 
fully seizing,  carrying  away,  and  secretiog  a 
ballot  box,  aiding  and  assisting  in  such  acta, 
and  counseling,  ^vising,  and  procuring  tbem 
to  be  done^— -charges  three  distinct  offenses. 
Connors  v.  United  States,  1083 

CROSS-APPEAL.    See  Appkal  ahd  Eb- 
ROB,  40. 

CULVERTS.    See  Coirnuors  8L 

CUSTOK. 

A  custom  at  a  certain  dty  to  make  cootrmcts 
for  the  sale  and  delivery  of  coal  at  a  stipulated 
price  for  the  year  next  ensuing,  which  is  known 
to  coal  companies  makinir  a  contract  with  a 
dealer  at  that  place  to  represent  their  entire 
interests  and  sales,  should  be  regarded  aa  en- 
tering into  the  contract.  Skipman  t.  Straits- 
viUe  Central  Min.  Co.  1016 

DABIAGEa 

1.  In  the  absence  of  any  proof  of  the  value 
of  the  lands,  a  breach  of  trust  by  the  United 
States  in  selling  Indian  lands  at  private  sale 
for  the  statutory  price  of  public  lands,  instead 
of  at  public  sale,  does  not  show  any  damage. 
United  States  v.  Btaekfeather,  \  14 

2.  Loss  by  delay  in  reaching  market  when 
livestock  are  shipped  and  the  carrier  knows 
they  are  to  be  sold  at  the  first  possible  market 
day  after  arrival,  on  account  of  the  unsea- 
worthiness of  a  vessel,  flows  naturally  from  the 
breach,  of  warranty  of  seaworthiness.  Tkt 
Caledonia,  044 

8.  The  age.  health,  strenffth ,  capacity  to  earn 
money,  andf  the  family  of  the  person  killed,  are 
elements  of  the  damages  sustained  by  the  wid* 
ow  and  next  of  kin.  BaXtimort  dP,  B.  Co.  ▼. 
Maekey,  694 

4.  Nominal  damages  only  can  be  recovered 
at  law  for  infringement  of  a  patent,  without 
proof  of  actual  damages.     Coupe  v.  Boifer, 

6.  Damages  for  infringement  of  a  patent, 
coverable  at  law,  include  compensation  (or  the 
pecuniary  loss  suffered  by  plaintiff,  without 
regard  to  the  gain  or  lost  of  the  defendant  in 
using  the  patent  A. 

6.  Damnges  for  infringement  of  a  patented 
stove-grate  are  not  to  be  held  merely  nominal 
because  defendant  sold  another  grate  for  the 
same  price.     Warren  v.  Keep,  144 

7.  Where  a  patented  invention  is  for  a  new 
article  of  manufacture  which  is  sold  separately, 
the  patentee  is  entitled  to  damages  arising  from 
the  manufacture  and  sale  of  tba  entire  article. 

lU,  U^  U7.  lis  U.  & 


Death— DuTiBS. 


1>EATH.    See  Damaoeb,  8;  Judqmbnt,  1. 


The  damages  caused  by  the  unauthor- 
ized coDstructioD  of  a  railroad  on  land  belonir 
to  the  owDer  at  tbe  time  of  taking,  and  do  not 
pass  to  a  subsequent  grantee  unless  expressly 
conveyed.    Roberts  ▼.  Northern  P.  R.  Co.  878 

I>EED  OF  TRUST.    See  Advsbsb  Pob- 

SESSION,  2;  MOKTGAGB. 

]>£  FACTO.  See  Officers.  3. 
l>EFAnLT.  See  Judgment,  5. 
]>EF£NSE.    See  Injunction,  1. 

]>EFINITIONS.    See  Banes,  4;  Duties,  0. 
OELA WARES.    See  Indians,  8. 

DEPOSITIONS. 

1.  Failing  to  make  auj  objection  or  take  any 
^exception  1o  a  deposition  when  offered  for 
trial  is  a  waiver  of  objectioKi  tnereto,  although 
m  motion  had  been  made  Wfore  tbe  trial  to 
«uppres8  it.    NoHliem  P,  ft.  Co.  ▼.  Urlin,  977 

2.  Any  irregularity  in  taking  a  deposition 
Is  waived  by  a  party  who  was  represented  by 
counsel  and  took  part  in  the  examination.    Id. 

l>EPnTT.    See  OFFicsBa 

]>IRECT   TAX.     See  Claims,  6. 

1>ISTRICT  ATTORNEYS. 

1.  An  allowance  for  travel  fees  or  mileage 
of  a  district  attorney  under  IT.  S.  Rev.  Stat. 
§  828,  is  not  to  be  regarded  as  a  part  of  bis 
compensation  within  tbe  provisions  of  U.  S. 
Rev.  Stat.  ^§  888,  884,  but  rather  as  a  reim- 
bursement for  expenses.  United  States  v. 
Smith,  858 

2.  Compensation  received  by  a  district  at- 
torney for  services  which  he  was  called  upon 
tiy  the  attorney  general  or  tbe  court  to  render, 
^whether  he  could  have  been  compelled  to  ren- 
der them  or  not,  and  although  it  may  be  more 
than  he  was  justly  entitled  to  receive,  must  be 
accounted  for  as  a  part  of  bis  compensation, 
under  U.  S.  Rev.  Stat.  §§  888,  884.  Id. 

8.  A  per  diem  fee  allowed  to  a  district  at- 
torney is  to  be  regarded  as  a  part  of  his  com- 
pensation, and  not  as  a  reimbursement  for  ex- 
penses. Id, 

1>ISTRICT      OF     COLUMBIA.      See 

CouBTs,  18:  Prohibition,  8. 

1>ITCHES.    See  Contbacts,  & 

X>OMICIL.    See  Aliens. 

I>nE  PROCESS.  Bee  Appeal  avd 
Erbob,  1.  2d. 

OUTIES.  See  also  Constitutional  Law, 
1;  Courts^  8;  Evidence,  26,  40;  Indict- 
ment, 24.  25. 

1.  An  impost  or  daty  on  imports  or  exports 
ii  not  laid  by  a  state  statute  requiring  coal  and 

U.  8.,  Boox  89. 


coke  boats  and  barges  to  be  gauged  by  a  state 
officer.  Pittsburg  dk  8.  Coal  Co,  v.  Louisiana, 
Charity  Hospital,  544 

2.  Forgings  of  iron  and  steel,  which  are  du- 
tiable at  \\  cents  per  pound  under  the  Tariff 
Act  of  1883,  g  C,  do  not  include  articles  of 
forged  steel  which  are  ground,  tempered,  or 
polished, — ouch  as  pincers,  grass-hooks,  and 
scythes.    SaltonstaU  v.  Wiefmsch,  549 

8.  Common  goat  hair,  although  not  fit  for 
combing,  is  subject  to  duty  under  the  Tariff  Act 
of  1888,  ached.  E,  class  2,  including  combing 
wools  and  also  hair  of  the  alpaca  goat  and  other 
like  animals.     Cooper  v.  Dobson,  652 

4.  Rugs  made  on  a  loom  prepared  for  that 
purpose,  which  is  not  suitable  for  weavh)e 
carpets,  are  dutiable  as  rugs  at  40  per  cent  ad 
valorem,  and  not  at  tbe  rate  on  carpets  of  like 
character  or  description,  under  the  provisions 
of  22  Stat,  at  L.  pp.  509.  510,  providing  that 
"mats,  rugs  .  .  .  bedsides,  and  other  portions 
of  carpets  and  carpetings,  shall  be  subjected  to 
the  rate  ...  on  carpets  or  carpetings  of  like 
character  or  description."    RueteU  v.  Magone, 

654 

6.  Deduction  of  the  amount  of  impurities 
from  imported  articles,  which  can  be  hxei\  at 
a  certain  percentage,  may  be  allowed  without 
in  fact  cleansing  them.  Seeberger  v.  Wright  db 
L,  Oil  df  L.  Mfg.  Co.  665 

6.  The  word  "draught,"  in  the  clause  of  U. 
S.  Rev.  Stat.  §  2898,  denying  anv  allowance  for 
draught,  means  an  arbitrary  dteduction  from 
gross  weight,  and  is  not  eouivalent  to  the  word 
"draff,"  meaning  impurities.  Id. 

7.  The  Tariff  Act  of  1888,  sched.  P,  T  246, 
requires  that  eighty-five  out  of  every  hundred 
of  sides  or  half  leaves  of  the  tobacco  by  count, 
and  not  by  percentage  of  weight,  should  be 
suitable  for  wrappers,  in  order  to  be  governed 
by  that  paragraph:  and  the  leaves  must  be  of 
such  lightness  that  more  than  a  hundred  whole 
leaves  will  be  required  to  weigh  a  pound.  Er- 
hardt  v.  Scfiroeder,  94 

8.  Uninvoiced  and  unclaimed  goods  in  pack- 
ages valued  at  less  than  $100  may  be  charged 
for  storage  and  cartage  on  transfer  from  the 
general  order  warehouse  to  the  public  store, 
although  the  collector  under  U.  8.  Rev.  Stat 
§  2859,  l^as  a  discretion  to  admit  goods  without 
invoice  if  satisfied  that  the  neglect  was  unin- 
tentional and  the  importation  inade  in  good 
faith.  Such  goods  differ  from  unclaimed  goods 
which  are  invoiced.    Kennedy  v.  Magone,  954 

9.  The  failure  of  an  importer  to  make  any 
protest  until  several  days  after  he  has  received 
his  goods,  where  he  deposited  money  with  the 
collector  in  excess  of  the  amount  due,  prevents 
recovering  back  any  portion  of  the  money 
above  that  which  the  collector  refunds  as  in 
excess  of  the  amount  which  he  asserts  to  be 
due  on  liquidation  of  the  entry.  Barney  v. 
Richard,  780 

Ezamination;  appraisement. 

10.  The  failure  to  examine  as  many  as  one 
bale  in  te'i  of  an  invoice  of  tobacco  as  required 
by  U.  8.  Rev.  Stot  ^  2989,  does  not  invalidate 
an  assessment  of  the  higher  of  two  rates  of  duty 
as  to  which  a  claim  is  made.  Erhardt  v. 
Schroeder,  94 
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11.  It  is  not  necessary  that  all  the  cases  of 
sn  inyoice  of  imported  goods  should  be  exam* 
ined,  although  the  collector  under  U.  S.  Rev. 
Stat.  §  2939.  directed  them  all  to  be  sent  to  the 
public  store  for  examination  and  appraisement. 
Origet  v.  Hedden,  180 

12.  Where  the  inference  is  a  reasonable  one 
that  the  goods  in  each  importation  are  of  the 
same  character  and  value,  the  examination  of 
one  case  of  them  ia  sufficient  for  all.  Id, 

18.  Where  the  examination  of  one  case  in 
each  invoice  of  an  importation  is  sufficient  to 
determine  the  value  of  the  importation  the 
application  of  the  valuation  of  thai  case  to  the 
entire  importation  of  which  it  forms  a  part  is 
proper.  Id, 

14.  The  provision  as  to  appraisal  of  goods 
^hich  have  no  wholesale  market  value,  in  g  9 
of  the  Tariff  Act  of  March  8,  1888,  applies  to 
cases  where  goods  are  made  abroad,  but  are 
eold  only  in  this  country.    Mtuer  ▼.  Magone, 

185 

15.  Considering  certain  items  of  expense  in 
the  manufacture  of  goods  in  a  foreign  country, 
for  the  purpose  of  ascertaining  the  wholesale 
market  value  in  that  country,  is  not  including 
constituent  elements  of  value  on  which  the  de- 
cision of  appraisers  may  be  reviewed.  Id. 

16.  A  merchant  appraiser  who  examined 
the  goods  sufficiently  to  satisfy  him  that  they 

.  were  the  same  order  of  goods  that  his  firm  im- 

'  ported  had  the  qualification  required.     Origet 

▼.  Bedden,  180 

17.  An  importer  has  no  right  to  be  present 
at  a  reappraisement,  and  hear  and  cross- 
examine  witnesses  or  suggest  questions.      Id. 

ELECTIONS.     See   Votsbs  and  Elec- 
tions. 

EMBEZZLEMENT.      See    Indictment, 
17. 

EQUITY.    See  also  Cloud  on  Title,  6,  8; 
Courts,  20-22. 

1.  Equity  will  not  take  jurisdiction  of  a  suit 
for  the  use  of  a  patent,  with  the  knowledge 
and  assent  of  the  owner  and  without  any  com- 
plaint on  his  part  except  of  the  failure  to  pay 
royalties.    Keye$  v.  Eureka  Oontol,  Min.  ( o. 

029 

2.  An  uncertainty  appearing  to  exist  in  the 
courts  of  the  state  as  to  whether  a  complaint 
setting  forth  all  the  facts  would  or  v  ould  not 
be  demurrable,  the  remedy  at  law  is  not  so 
plain  or  clear  as  to  oust  a  court  of  equity  of 
jurisdiction.    Davis  v.  Wakeleet  578 

8.  Relief  against  proceedincs  regular  upon 
their  face,  where  extrinsic  evidence  is  required 
to  show  their  invalidity,  is  ptoperly  sought  in 
a  coiirt  of  equity.    BM  v.  Vo$,  62 

ESTOPPEL.    See  alfo  Bonds,  1;  Corpo- 
rations, 9. 

1.  One  who  assurres  and  succeeds  in  main- 
taining a  certain  position  in  a  legal  proceeding 
cannot  afterwards  assume  a  contrary  position 
■imply  because  his  interests  have  changed, — 
especially  if  it  be  to  the  prejudice  of  the  party 

1172 


who  acquiesced  in  the  position  formerly  taken. 
Davis  V.  Wakeke,  679 

2.  A  bankrupt  who  procures  the  dismiss} 
of  specifications  of  opposition  to  his  discharge, 
upon  the  ground  that  the  other  party  has  a 
valid  judgment  against  him  which  is  in  foil 
force  and  wiU  be  unaffected  by  his  dicchtrr:. 
even  if  he  does  so  under  a  mistake  as  to  bis 
legal  rights,— is  estopped  from  subsequently 
contesting  the  validity  of  that  judgment,  es- 
pecially where  the  other  party  has  acquiesced 
in  the  former  ruling.  itf. 

.  8.  One  who  has  caused  the  exclusion  of  evi- 
dence in  an  action  at  law  to  show  that  an  ap- 
parent contract  was  not  intended  to  be  such  is 
estopped  from  asserting  that  the  evidence  was 
admissible  at  law,  in  order  to  defeat  the  juris- 
diction of  equity.     Miehels  ▼.  OlmsUad,     671 

4.  An  estoppel  against  denying  the  validity 
of  a  second  or  substituted  contract  is  cmted 
by  voluntarily  entering  into  it,  taking  adran- 
tages  under  it,  and  receiving  compeosatioa 
therefor.  United  States,  International  Con- 
tracting Co.  V.  Lamont,  160 

6.  Laches  being  no  defense  at  law,  even  if 
an  estoppel  may  be,  a  defendant  in  ejecimeot 
may  avail  himself  of  these  defenses  by  suit  io 
equity  to  stay  the  ejectment  Wehrman  r. 
Qmlain,  167 

6.  An  estoppel  against  claiming  title  to  land 
exists  against  one  who  took  a  d(^  in  aootber 
state  under  circumstances  tending  stronglj  to 
show  intent  to  defraud  the  creditors  of  Uie 
grantor,  and  for  nearly  thirty  years  took  oo 
steps  to  assert  title  or  nght  of  possesjdoo,  but 
practically  abandoned  the  lands  until  b?  in- 
crease of  population  and  settlement  of  the 
country  they  became  of  material  value.      Id. 

7.  A  person  indicted  for  presenting  an  afB 
davit  in  support  of  a  fraudulent  claim  afsainsi 
the  government  is  estopped  from  denying  that 
the  document  which  he  presented  was  not  ao 
affidavit  aa  it  purported  to  be.  because  the  per 
son  who  subscribed  it  as  justice  of  the  peace 
bad  no  authority  to  administer  the  oath. 
Ingraham  v.  United  States,  31& 

8.  A  railroad  company  which  has  assumed 
and  exercised  rights  on  an  Indian  reservatioo, 
which  it  could  possess  only  by  virtue  of  the 
consent  of  the  Indians,  cannot  allege  the  wast 
of  such  consent  to  escape  taxation.  Marie^ 
d  P.  JS.  Co.  V.  Arizona,  447 

9.  Parties  who  obtain  an  increase  of  service 
on  a  mail  contract  by  representing  that  addi 
tional  "men  and  horses"  will  be  required  are 
estopped  from  asserting  that  this  is  not  equiva 
lent  to  a  representation  that  additional  '*stock 
and  carriers"  are  necessary.  United  States  r 
Piatt,  "^ 


EVIDENCE.    Sec  also  Appkal  AND  EsBOR. 
84;  Criminal  Law,  2;  Trial.  12-15. 

Judieial  notiee. 

1.  A  court  of  one  state  cannot  take  indicial 
notice  of  the  laws  of  another  state.  Liofd  v. 
Mittthetes.  W 

2.  The  Supreme  Court  of  the  United  Stolen 
on  review  of  the  judgment  of  a  aiate  court 
cannot  take  judicial  notice  of  the  laws  of  so- 
other state.  M 


EVIBENCA. 


8.  Judicial  Dotice  may  be  taken  of  the  use 
of  large  derricks  for  oil  and  gas  wells,  and  of 
the  strong  odor  from  such  wells,  and  the  noise 
of  tbeir  operation.     Brown  y.  Spilman,      804 

4.  The  common  use  of  parallel  and  co  operat- 
ing cylinders  in  various  kinds  of  machinery  is 
within  judicial  notice.  C.  d  A.  PotU  dt  Co.  ▼. 
Creager,  273 

5.  Judicial  cognizance  may  be  taken  of  the 
common  use  of  hoppers  with  chutes  beneath 
tliem, — especially  for  grain  elevators.  Black 
Diamond  Coal  Min,  Co,  y.  Excelsior  Coal  Co. 

558 

Presumptions;  burden  of  proofl 

6.  A  steamer  is  presumptively  in  fault  for 
a  collision  with  a  vessel  at  anchor  in  a  river 
on  the  edge  of  a  ship  channel  nearly  \  mile 
wide,  and  well  out  of  the  usual  track  of  ocean 
steamers  ply  log  up  and  down  the  river,  and 
provided  with  an  anchor  watch,  and  display 
ing  the  proper  anchor  light.     The  Oregon,  048 

7.  The  presumption  in  favor  of  the  other 
vessel  wbeo  one  is  clearly  shown  to  have  been 
guilty  of  a  fault  adequate  in  itself  to  account 
for  a  collision  can  only  be  repudiated  by  clear 
proof  of  contributory  fault.  Id. 

8.  The  utility  of  a  patent  is  presumed  against 
one  who  has  applied  for  a  similar  patent  and 
made  use  of  an  equivalent  device.  Du  Bois  v. 
JCirk,  895 

9.  A  presumption  of  substantial  difference 
between  two  inventions  arises  from  the  grant 
of  patents  for  both  of  them, — especially  when 
both  applications  were  pending  at  the  same 
time.    Boyd  v.  Jane  mile  Hay  2ool  Co.        978 

10.  A  party  claiming  title  to  lands  under  a 
railroad  grant  of  certain  sections  which  were 
subject  to  certain  exceptions  has  the  burden 
of  showing  that  the  lands  in  question  were 
not  excepted.  Corrinne  M%U,  0.  d  3.  Co,  v. 
Johnson,  587 

11.  The  presumption  of  duty  performed 
omnia  rite  applies  to  the  procuring  of  neces- 
sary consent  to  enter  Indian  lauds  for  the  con- 
struction of  a  railroad, — at  least  as  against  the 
railroad  company.  Maricopa  db  P.  ^.  Co.  y. 
Arizona,  447 

12.  A  person  who  has  subscribed  an  affi- 
davit as  justice  of  the  peace  will  be  presumed, 
in  the  ateence  of  proof  to  the  contrary,  to  have 
been  duly  commissioned  or  appointed  to  that 
office.    Ingraham  v.  United  titatea,  213 

13.  Possession  of  real  property,  once  proved 
to  exist,  is  presumed  to  continue.  Lazarus  v. 
Phelps,  897 

14.  Holders  of  negotiable  bonds,  in  the  ab- 
sence of  any  testimony  to  impeach  their  good 
faith  or  the  validity  of  th& bonds,  or  to  show 
any  fraudulent  transfer  onthem,  are  presumed 
to  be  bona  fide  holders.  Burke  v.  American 
Loan  <fc  T.  Co.  251 

15.  An  averment  in  an  indictment,  that  a 
person  or  matter  is  unknown  to  the  (srund  iury, 
is  presumed  to  be  true  in  the  absence  of  any 
evidence  on  the  subject.  Coffin^  y.  United 
States,  481 

16.  On  collateral  attack  the  presumption  is 
in  favor  of  the  jurisdiction  of  the  circuit  court 
Of  the  United  States.     Evers  v.  Watson,       620 1 


Secondary. 

17.  A  witness  may  testify  to  the  contents  of 
letters,  against  a  party  who  has  been  notified 
to  produce  them  or  copies  of  them,  and  who 
denies  positively  that  he  ever  had  any  such 
letters.    Dunbar  y.  United  States,  890 

18.  Testimony  of  a  witness  that  he  had  ap- 
propriated the  proceeds  of  a  sale  of  opium 
charged  to  have  been  smuggled  bv  the  defend- 
ant, in  part  to  take  up  a  draft  dfrawn  by  de- 
fendant, is  not  objectionable  on  the  ground 
that  the  paper  was  the  best  evidence,  since  the 
substantial  matter  was  the  disposition  of  the 
money.  Id. 
Documentary. 

19.  A  location  certificate,  however  defective 
in  form,  is  admissible  in  support  of  a  mining 
claim  under  the  Act  of  Congress  in  reference 
to  Alaska  (23  U.  S.  Stat.  24),  which  secures 
the  rights  of  possessors,  for  the  purpose  of 
showing  the  time  when  the  possession  was 
taken,  and  to  point  out,  as  far  as  it  may,  the 
property  which  was  taken  possession  of.  Ben- 
nett V.  Ilarkrader,  1046 

20.  On  the  question  of  misconduct  of  land 
officials  in  a  contested  case,  the  record  of  the 
proceedings  is  admissible  in  evidence.  Carr 
V.  Fife,  508 

21.  Prior  judgment  for  use  and  occupation, 
under  a  petition  charging  exclusive  possession 
of  lands,  is  admissible  as  evidence  of  exclusive 
possession.     Lazarus  y.  Phelps,  397 

22.  On  a  trial  for  a  conspiracy  to  defraud 
by  use  of  the  mails,  an  order  from  a  consignee 
to  a  freight  agent  to  deliver  to  one  of  the  de- 
fendants goods  which  are  alleged  to  have  been 
fraudulently  ordered  by  mau  is  admissible. 
JSlo/ces  V.  United  States,  667 

23.  The  admission  of  envelopes  with  in- 
dorsements for  return  to  some  of  the  alleged 
conspirators  to  defraud  through  the  use  of  the 
mails  is  proper,  although  the  indorsements  are 
not  shown  to  have  been  in  the  handwriting  of 
the  defendants,  where  the  letters  contained  la 
such  envelopes  were  traced  to  them.  Id. 

24.  Letters  admitted  to  be  genuine  being  ia 
evidence,  the  court  may  submit  to  the  jury  a 
writing  the  genuineness  of  which  is  disputed, 
for  comparison  and  the  determination  of  ita 
genuineness.  Id. 
Articles. 

25.  Samples  of  goods  are  not  admissible  ia 
evidence  on  the  question  as  to  duties,  where 
they  are  not  a  part  of  the  imports,  and  there  ia 
no  evidence  showing  them  to  be  connected  in 
any  way  with  the  imports  or  fairly  tending  to 
establish  substantial  identity  with  them.  Bar- 
ney V.  Rickard,  780' 

Parol  as  to  writing. 

26.  Evidence  is  admissible  in  equity  to  show 
that  a  writing  which  apparently  constituted  a. 
contract  was  not  intended  or  understood  by 
either  party  to  be  binding  as  such.  Miehels  v. 
Olmstead,  671 
Opinions. 

27.  Asking  a  physician  whether  a  profes- 
sional examination  was  made  in  a  superficial 
or  in  a  careful  and  thorough  manner  is  not  ob- 

Jectionable  as  substituting  his  opinion  for  the 
udgment  of  the  jury.    I^orthern  P.  B,  Co.  v. 
Urlin,  977 
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28.  One  who  has  been  acting  cashier  Id  a 
fMiDk  for  two  months,  although  he  had  no  pri- 
or experience,  must  be  regarded  as  competent 
to  express  an  opinion  as  to  whether  a  note  was 
a  rediscount  or  not.     Coc/tran  y.  United  States, 

704 
Admisoion. 

29.  An  admission  by  a  party  that  a  writing 
olBfeied  is  a  message  sent  by  him  is  sufficient 
to  justify  its  introduction  in  evidence  against 
him.    Dunbar  y.  United  States,  890 

Confession. 

80.  A  confession  is  admissible  against  a  co- 
defendant  who  was  present  and  remained 
silent  when  it  was  made.  Sparf  v.  United 
suites,  348 

81.  The  confession  of  a  crime  is  incompetent 
against  a  codefendant  who  was  not  present 


when  it  was  made. 


Id. 


l>eclarations;  res  (Brestsa. 

83.  Utterances  and  exclamations  of  an  in- 
lured  person  when  undergoing  physical  exam- 
inations by  medical  witnesses  may  be  proved 
by  them,  although  the  statements  were  made 
long  after  the  injury.  Northern  P.  R,  Co.  v. 
Urlin,  977 

88.  Testimony  of  a  nurse  and  physician  that 
an  injured  person  said  some  time  after  the  ac- 
<;ident  that  a  piece  of  nail  had  come  out  of  his 
knee,  and  a  physician's  pointing  out  the  scar 
on  the  knee  as  the  place  from  which  the  nail 
was  said  to  have  come, — are  matters  to  be  re- 
^rded  as  hearsay,  and  not  as  res  gesta.  Boston 
ibA.B.  Co,  V.  &IieiUy.  1006 

84.  An  estimate  by  an  injured  person  of  the 
annual  value  of  his  labor,  based  on  the  busi- 
ness of  a  steam  thresher  which  he  had  sold  out, 
but  in  which  he  proposed  again  to  engage,  is 
incompetent  to  show  the  extent  of  his  damages, 
—especially  where  the  earnings  of  the  former 
business  were  divided  between  partners  in  pro- 
portions not  shown.  Id, 

Helevaney. 

85.  Where  defendant  was  being  tried  on 
twenty-five  counts,  charging  false  entries  at 
•different  tiroes  running  from  February  to  De- 
cember, testimony  was  competent  as  to  the  con- 
dition of  his  account  stretching  through  the 
^tire  time.    AUis  v.  United  States,  91 

Weig^ht;  sufficiency* 

86.  Oral  testimony  unsupported  by  patents 
•or  exhibits,  tending  to  show  prior  use  of  a  de- 
vice regularly  patented,  is  open  to  grave  sus- 
picion.   Deering  v.  Winona  Harvester  Works, 

158 

87.  On  a  trial  for  murder,  the  fact  that  the 
•defendant,  in  view  of  the  threats  that  had  been 
made  against  him,  armed  himself,  does  not 
Justify  the  jury  in  inferring  that  this  was  with 
the  purpose  of  attacking  the  deceased,  and  not 
of  defendingihimself,— especially  where  the  tes- 
timony is  that  the  purpose  of  the  defendant  in 
arming  himself  was  for  self-defense.  Thomp- 
son v.  United  States,  146 

88.  Evidence  of  a  positive  agreement  upon 
the  part  of  the  officers  of  h  national  bank,  that 
an  overdraft  account  .  .mid  be  practically 
treated  as  a  loan  from  day  to  day,  to  be  and 
which  in  fact  was  secured  by  ample  collateral, 
•coupled  with  testimony  that  for  the  checks 
certified  each  day  there  was  deposited  in  ad- 
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vance  an  ample  amount  of  cash,  is  admissible 
to  go  to  the  jury  on  the  question  of  '^wiUfat* 
wrongdoing  of  an  officer  in  certifying  a  check 
without  a  deposit  to  meet  it.  PoUer  y.  United 
States,  214 

89.  The  liability  of  a  railroad  company  for 
a  collision  between  trains  of  other  comptniee, 
on  the  theory  that  it  was  jointly  interested  with 
them  in  the  running  and  management  of  their 
roads,  is  not  made  out  by  proof  that  it  owned 
stock  and  bonds  of  suc*h  other  companies,  tod 
connected  with  their  roads  for  through  tnos- 
portation.  and  that  some  of  its  officers  held 
similar  offices  in  the  other  companies,  and  that 
it  actually  paid  for  some  of  the  ^oods  lost  in 
such  collision,  but  claimed  reimbursemeot 
from  the  company  whose  train  ran  into  the 
other.    Pennsylvania  H,  Co,  v.  Jones,        ITS 

40.  Evidence  of  an  agreement  between  a 
merchant  appraiser  and  the  general  appraiser 
to  apply  the  valuation  of  one  case  in  i-ach  in- 
voice to  the  entire  importation  is  incompetent 
to  show  error  in  valuation,  where  it  is  conceded 
that  only  one  in  each  invoice  was  examined. 
Origet  y.  Eedden,  ISO 

41.  An  indictment  for  misapplying  funds  of 
a  national  bank  by  placing  to  the  credit  of  a 
company  a  bill  of  exchange  for  a  certain  nnm- 
ber  of  pounds  sterling,  and  the  subsequent 
drawing  of  a  check  'for  that  amount,  and  evi- 
dence that  the  cbeck  was  for  dollars  of  an 
equivalent  amount,  do  not  make  a  variance. 
Coffin  Y,  United  States,  481 

EXECUTORS   AND   ADMIHISTRA- 
TORS.    See  Appeal  aud  Ebhor,  8S. 

EXTRADITION. 

The  sufficiency  of  an  indictment  fai  anoCber 
stnte,  which  conforms  to  a  statute  of  that  state, 
but  is  attacked  on  the  ground  that  the  statute 
violates  the  Federal  Constitution,  need  not  be 
decided  by  a  state  court  on  a  writ  of  babeai 
corpus  for  the  release  of  a  fugitive  from  iustica 
who  has  been  surrendered  on  requisition  bjr 
the  governor,  but  may  be  remitted  tutbe  courti 
of  the  state  in  which  the  indictment  was  found 
for  a  decision  of  that  question  in  the  first  hi- 
stanoe.    Peareev,  Texas,  164 

FALSE  ENTRY.    See  Bahks^  0. 
FELONY.    See  Tbial»  L 
FERRY.    See  SHiPPiKa.  12-lfi. 
FICTITIOUS  CLAIMS.    See  Claho,  9. 
FINDING.    See  TniAL,  81. 
FIRE.    See  AyERAOR,  4. 

FOOD.    See  also  Commxrcb,  6. 

The  imposition  of  taxes  upon  the  mannfaC' 
ture  and  aale  of  oleomargarine  by  the  Act 
of  Ongress  of  Aug.  2,  188o,  does  not  preclivle 
state  legislation  to  prevent  deception  or  fraud 
in  the  sale  of  that  commodity.  IiumU$  v. 
Massachusetts,  M 

FORFEITURE.    See  Public  Lanm.  19. 

155,  l»tt»  U7,  U8  IJ.  & 


FouMEU  Jeopardy— Homicide. 


FORMER  JEOPARDY. 

Law,  3. 


See  CuiMiNAL 


TRAUD  AND  FRAUDULENT  CON- 
VCYANCES.    See  also  Esioppbl,  7. 

1.  The  fact  that  the  DomiDal  value  of  prop- 
•erij  included  in  a  chattel  mortgage  was  more 
than  twice  the  amount  of  debts  secured  thereby 
is  not  itaelf  indicative  of  fraud,  when  the  prop- 
HTty  was  a  stock  of  goods  of  somewhat  uncer- 
laiu  value,  which  realized  on  the  sale  but  little 
more  than  the  amount  of  the  debts.  Davis  y. 
JScIiicartz,  289 

2.  Chattel  mortgages  arc  not  shown  to  be 
fraudulent  because  given  at  night  to  friends  of 
the  mortgagor  under  instant  apprehension  of 
Attachment  suits,  with  immediate  delivery  of 
{)osses8ion  to  the  mortgagees.  2d, 

3.  Preferring  bona  fide  creditors  by  mort- 
gages, although  it  may  operate  to  bar  other 
<;reditor8  from  obtaining  satisfaction  of  their 
•debts,  is  not  unlawful  in  the  absence  of  a  pro- 
Aribiou  to  the  contrary.  Id, 

4.  The  fact  that  a  preferred  creditor  of  an 
insolvent  debtor  is  his  relative  or  intimate 
friend  does  not  in  itself  show  fraud  in  giving 
liim  a  mortgage.  Jd. 

OAS.    See  Evtdbncb,  8;  Mines,  2,  8. 

OAUOINO.    See  Comxercb,  7, 8;  Ooubtb, 
3. 

4}ENERAL  AVERAGE.    See  Aybraob. 

OU AR AN  T Y.    See  Banks,  8. 

GUARDIANS. 

A  guardian  appointed  In  a  state  court  can- 
not maintain  a  suit  in  a  Federal  court  sit- 
ting in  another  state,  to  remove  a  guardian 
appointed  in  the  latter  state,  where  the  statutes 
of  that  state  do  not  authorize  suits  by  guardians 
appointed  in  other  states.    Morgan  v.  Potter^ 

670 

HABEAS    CORPUS.    See  also  Appeal 
AND  EuROB,  4,  22;  CouiiTS  Martial,  2. 

l.«Tbe  tcpugnancy  of  a  state  statute  to  the 
«tate  constitution  does  not  authorize  a  writ  of 
labeas  corpus  from  a  court  of  the  United  States. 
Andrews  v.  Schwartz,  422 

2.  The  violation  of  a  provision  In  a  state 
constitution  limiting  tbe  time  for  reprieves  does 
not  make  an  execution  of  the  death  sentence 
«n  a  governor's  warrant  and  after  tbe  time 
named  in  the  sentence  a  violation  of  the  pris- 
•oner's  right  to  due  process  of  law,  or  a  depri- 
vation of  any  right,  privilege,  or  immunity 
framed  bv  the  Constitution  of  the  United 
tales,  which  will  authorize  imerference  by 
habeas  corpus  from  a  Federal  court  Lambert 
V.  Barrett,  •  b65 

8.  A  denial  In  a  state  court,  of  the  right  to 
«how  that  persons  of  tbe  race  of  tbe  accused 
were  arbitrarily  excluded  by  the  sheriff  from 
the  panel  of  grand  and  petit  Juries  solely  be- 
<»use  of  their  race,  does  not  defeat  the  jurisdic- 
tion of  that  court  so  as  to  warrant  a  writ  of  ha 
lyeaa  corpus.    Andrews  ▼.  SyoarUi,  422 


4.  A  defect  in  an  indictment  under  state 
statutes  which  arc  not  repugnant  to  tbe  Fed- 
eral Constitution  does  not  give  jurisdiction  to 
a  Federal  court  to  interfere  with  the  execution 
of  tbe  senieuce  of  a  state  couit  by  writ  of 
habeas  corpus.     Bergemann  v.  Backer,       865 

5.  A  writ  of  habeas  corpus  will  not  be 
granted  to  release  a  prisoner  under  indictment 
in  the  District  of  Columbia,  until  his  case  has 
reached  a  final  determination  in  the  District 
court,    lie  Chapman f  401;  Be  Schriver,       408 

6.  The  United  States  district  court  should 
not  sustain  a  writ  of  habeas  corpus  todischarae 
a  person  convicted  in  a  state  court,  where  the 
validity  of  the  sentence  can  be  tested  hy  tbe  su- 
preme court  of  the  state,  or  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
may  be  applied  for.    Peplce  v.  Cronan^         84 

7.  The  circuit  court  of  the  United  States 
should  not,  except  in  cases  of  urgency,  dis- 
charge upon  habeas  corpus,  from  cusfday  un- 
der warrants  issued  by  a  state  court,  one 
charged  with  the  offense,  committed  while 
president  of  a  national  bank,  of  forgery  by- 
making  false  entries  in  the  books  of  the  bank 
with  intent  to  defraud,  where  he  is  not  in- 
dicted in  any  court  of  the  United  States  for 
such  offense,     ^ew  York  v.  Eno,  80 

HANDWRITING.    See  Evidence,  24. 
HIGHWAYS.    See  Contracts,  a 
HOMESTEAD.    See  Public  Lands.  10-15. 

HOMICIDE.     See   also   Indictment,    1; 
Tkial.  4, 16-ia 

1.  A  person  does  not  lose  his  right  of  self- 
defense  by  returning  home  by  a  road  passing 
the  place  where  one  is  who  has  threatened  and 
quatreled  with  him,  and  by  arming  himself, 
where  the  road  is  the  only  proper  and  con- 
venient one,  and  where  the  purpose  in  arming 
himself  is  for  self  defense.  Thompson'?.  United 
States,  t46 

2.  A  person  on  bis  own  premises,  near  his 
own  dwelling-house,  is  under  no  greater  obli- 
gation to  retteat  or  run  awa^  from  an  assailant 
than  if  attacked  within  his  dwelling-house. 
Beard  v.  United  States,  1086 

8.  A  person  is  not  doing  anything  which  he 
has  not  a  legal  right  to  do.  within  the  meaning 
of  the  law  respecting  self-defense,  when,  keep- 
ing within  bis  own  premises  and  near  bis  own 
dwellinir,  he  joins  his  wife,  who  is  in  dispute 
with  others  as  to  a  cow,  one  of  whom,  he  has 
been  informed,  has  aheady  threatened  to  take 
away  the  cow  or  kill  him.  Jd» 

4.  A  person  who  has  not  provoked  an  as- 
sault, and  has  resonable  grounds  to  believe 
and  does  believe  that  an  assailant  intends  to , 
take  his  life  or  do  him  great  bodily  harm, 
when  attacked  on  his  own  premises,  outside 
of  his  dwelling  house,  is  not  uuder  a  le^al 
dutv  to  get  out  of  the  way  if  be  can,  which 
will  defeat  his  right  to  the  plea  of  self-defense. 
If,  while  standing  his  ground  to  meet  an  attack 
upon  him  with  a  deadly  weapon,  he  kills  the 
assailant.  id. 

6.  Tbe  crime  of  manslaughter  is  not  con- 


Imports— Ikdictkent. 


▼erted  into  murder  by  the  mere  fact  that  the 
accused  had  previously  armed  himself  in 
preparation  for  a  threateued  attack  upon  him. 
AUeny.  United  Statet,  854 

IMPORTS.    See  Duties,  t 

INCOME  TAX.    See  Iktehkal  Reyesub. 

INDEX.    Bee  Real  Propertt,  1.  2l 

INDIANS*  6ee  also  Claims,  10;  Courts, 
18;  Damages,  1;  Estoppel,  8;  Eyidencb, 
11;  Indictment,  lU;  Public  Lands,  14. 

1.  A  fiudiug  that  certain  moneys  were  paid 
tbe  Shawnees  for  blacksmiths  from  1825  to 
1854  is  not  sufficiently  definite  to  permit  any 
set  off  against  them  for  any  part  thereof,  since 
the  United  States  was  by  the  treaty  of  1825 
bound  to  keep  and  pay  the  expense  of  a  black- 
smith shop  for  them  for  five  years,  "or  as  long 
as  the  President  may  deem  it  advisable."  Unit- 
ed  Sltttes  v.  BUickfeaiher,  114 

2.  The  agreement  of  June  7, 1869,  entered 
into  between  the  Shawnees  and  the  Cherokee 
Nation,  secured  to  tbe  Shawnees  equal  rights 
with  the  native  Cherokees  in  that  which  was 
tbe  common  property  of  the  Cherokee  Nation, 
—to  wit,  the  reservation  and  tbe  outlet, 
as  well  as  sU  profits  and  proceeds  thereof. 
United  8tate$  v.  Bladtfenther,  126 

8.  Under  the  treaty  between  the  United 
States  and  the  Cherokee  Nation,  of  July  19, 
1866,  and  the  agreement  between  the  Cherokees 
and  Delawares  of  April  8,  1867,  Delawares 
who  removed  to  the  territory  of  the  Cherokees, 
and  paid  for  the  lands  set  apart  for  them,  and 
contributed  their  share  of  the  national  fund, 
and  were  registered,  became  members  of  the 
Cherokee  Nation  and  equal  with  the  Cherokees 
in  all  rights  springing  out  of  citizenship  in  the 
Cherokee  Nation,  and  were  entitled  to  equal 
rights  with  the  native  Cherokees  in  the  lands 
mentioned  in  said  treaty  and  their  proceeds. 
Cherohee  Nation  v.  Journeycake,  120 

INDICTMENT.  See  also  Appeal  and 
Error,  75;  Criminal  Law,  1,  4;  En- 
DENCE,  15,  41. 

1.  Statutes  making  it  sufficient  in  an  in- 
dictment for  murder  to  charge  that  the  defend- 
ant did  "willfully,  feloniously,  and  of  his 
malice  aforethought,  kill  and  mufder,"  with- 
out specifying  means  or  manner  or  showing  the 
degree  of  the  murder,— do  not  deny  the  equal 
protection  of  the  laws  or  due  process  of  law. 
jBergemann  v.  Backer,  845 

2.  The  true  test  of  an  indictment  is  not 
whether  it  might  possibly  have  been  made 
more  certain,  but  whether  it  contains  eTcrv 
element  of  the  offense  sought  to  be  chargecf, 
and  sufficiently  apprises  tbe  defendant  of  what 
he  must  be  prepared  to  meet,  and,  in  case  any 
other  proceedings  are  taken  against  him  for  a 
similar  offense,  whether  tbe  record  shows  with 
accuracy  to  what  extent  he  may  plead  a  former 
acquittal  or  conviction.  Cocttran  v.  United 
States,  704 

8.  An  indictment  need  not  set  forth  the  evi- 
dence or  negative  every  possible  theory  of  the 
defense.    titokesT.  United  iiiatei,  607 
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4.  Tbe  omission  from  an  indictment  of  tke 
conclusion,  "contrary  to  the  form  of  tbe  ittt 
utes."  etc.,  being  a  mere  matter  of  form  not 
tending  to  the  prejudice  of  the  defendaot. 
must  be   disregarded  within  the  rule  of  U 
8.  KcT.  Stat  §  1025.    Frisbiew.  United  JSIatei^ 

657 

5.  Statutory  language,  if  fully  descriptive 
of  the  offense  accotding  to  the  natural  import 
of  ihe  words,  is  sutlicient  in  an  indictmeoL 
Potter  T.  United  States,  214 

6.  An  indictment  need  not  use  tbe  word 
"feloniously"  in  charging  a  statutory  offeose, 
where  tbe  statute  does  not  use  the  word,  eteo 
if  the  punishment  affixed  thereto  is  infamooi. 
Bannon  y.  United  States,  4M 

7.  An  indictment  for  aiding  and  abeUio|r  a 
crime  need  not  specifically  set  out  the  partkn- 
lar  act  by  w^bich  the  aiding  and  abetting,  waa 
consummated.     Coffin  y.  United  States^      4S1 

8.  An  indictment  for  aiding  and  abetting  an 
offense  under  U.  8.  Rev.  Stat.  §  5209.  is  not 
defective  because  it  does  not  show  that  dt- 
fendants  were  officers  of  the  bank  or  occupied 
anj  specific  relation  to  it,  since  tbe  statnte  ap- 
plies to  **cYery  person  who  aids  or  abets^sucb 
officer.  U. 

'  9.  An  indictment  sufficiently  avers  that  aid- 
ers and  abettors  knew  that  a  certain  perKW 
was  president  of  a  bank,  where  it  alleges  that 
he  held  that  office  and  misapplied  its  fuoda. 
and  that  Uiey  did  knowingly  and  with  inteot 
to  dcfrauH,  aid  and  abet  *'a8  aforesaid."     U, 

10.  An  indictment  describing  the  defend 
ant  and  his  victim  as  "white  persons,  and  doc 
Indians,  nor  citizens  of  tbe  Indian  territofy.*' 
sufficiently  negatives  citizenship  In  an  lodiao 
nation  by  virtue  of  marriage  or  adoption,  a» 
well  as  Indian  blood.  Westmoreland  ▼.  UnUtt 
States,  255 

Bank  cases. 

11.  An  allegation  in  an  indictment  nnder 
XT.  8.  Rev.  Stat.  §  5209,  for  making  a  fabe 
entry  in  a  bank  report,  that  it  was  made  *1a 
accordance  with  the  proYisions  of  $  5211,"  tof- 
ficiently  avers  tfiat  it  was  nroperly  vcrifled 
and  attested.     Oociiran  y.  United  States,    7M 

12.  In  an  indictment  of  a  national  bank  of- 
ficer  for  making  a  false  entrY  in  a  report^ 
under  U.  8.  Rev.  ^tat.  §  52(A,  a  8Ut«meot 
that  the  report  was  made  by  an  officer,  iostead 
of  by  the  association,  being  merelv  to  show 
that  it  was  the  report  required  by  law,  is  not 
fatal  to  the  indictment,  as  tbe  offense  cbargeJ 
is  the  making  of  the  false  entry,  and  not  tbe 
report.  M 

18.  A  charge  that  defendant  "did  unlaw 
fully,    knowingly,  and    willfully   certify  a 
certain  check,"  is  a  sufficient  allegation  that  be 
did  it  in  such  manner  as  to  create  an  oblixa 
tioo  of  the  bank.     Patter  w.  United  States,    tl4 

14.  A  recital,  after  an  allegation  of  unlaw- 
fully certifying  a  check,  that  it  was  done  by 
writing  certnin  words  arrows  the  face  of  Ibi* 
check,  does  not  limit  the  import  of  tbe  accoaa 
tion  to  the  mere  act  of  wriiing  those  words,  *> 
as  to  exclude  a  delivery  of  the  check  frofutbe 
allegation.  M 

15.  An  indictment  for  misapplying  fond* 
of  a  national  bank  sufficiently  avers  conver- 

155, 16«.U  7,128  r.S. 


ImVANTS;    iNJUiiOTlON. 


ckm  to  the  use  of  some  particular  person,  where 
it  charges  that  defeudant  misapplied  the  funds 
and  credits  of  the  bank  with  intent  to  convert 
them  to  the  use  of  a  specified  corporation,  by 
causiog  the  funds  to  be  paid  out  on  its  checkis 
when  it  had  no  funds  in  the  bank  and  was  in- 
solvent    Coffin  V.  United  States,  481 

Id.  An  indictment  of  the  president  of  a  na- 
tional bank,  charging  that  he  procured  of  an- 
other person  whom  he  knew  to  be,  like  him- 
self, insolvent,  promissory  notes  payable  to  the 
association,  some  of  which  he  indorsed,  with- 
out showing  in  what  manner  or  for  what  con- 
sideration be  procured  them;  and  further  al- 
leging that  with  these  notes  by  pretense  of 
discounting  the  same  and  making  loans  thereon 
lie  with  the  proceeds  of  such  notes,  knowing 
the  notes  to  be  inadequate  security,  took  up 
and  satisfied  his  own  individual  indebtedness, 
—is  too  confused  and  ambiguous  to  make  a 
sufScient  charge  of  unlawfully  misapplying 
funds.     B(MielcrY.  UniUd  States,  478 

17.  The  words  "willful  misappliauce,"  in 
an  indictment  under  U.  S.  Rev.  Stat  §  5209, 
for  embezzling  or  misapplying  funds  of  a  na- 
tional bank,  are  insufficient  to  describe  the 
offense,  without  averments  further  specifying 
what  was  done.  la. 

Conspiracy. 

18.  An  indictment  for  conspiracy  is  not  dc 
fective  as  to  one  of  the  conspirators  because  it 
fails  to  aver  that  he  committetl  any  act  which 
connected  bim  with  the  conspiracy,  where  the 
statute  provides  that  all  are  liable  if  one  or 
more  do  any  act  to  effect  the  object  Bannon 
T.  United  States,  494 

19.  Ad  indictment  for  conspinurv  to  defraud 
hy  use  of  the  postofflce,  under  U.  o.  Rev.  Stat 
«^  5480,  sufficiently  charges  a  scheme  to  de- 
fraud, an  intent  to  effect  it  through  the  post- 
office,  and  the  carrying  out  of  the  scheme  by 
such  use,  where  it  alleges  that  defendants  con- 
spired to  commit  an  act  made  a  crime  by  that 
section,  and  agreed  in  devising  a  scheme  to  de- 
fraud certain  persons,  which  scheme  was  to 
be  carried  out  by  specified  false  representations 
4iod  mutual  recommendations  of  financial  re- 
sponsibility, and  to  be  further  effected  by  or- 
dering goods  without  intent  to  pay  for  them; 
with  further  allegations  that  the  postofflce  es- 
tablishment of  the  United  States  was  to  be 
used  for  the  purpose  by  correspondence,  and 
also  that  defendants  did  deposit  letters,  with 
orders  and  a  worthless  check,  in  pursuance  of 
the  conspiracy.    Stokes  v.  United  States,    667 

Obscenity. 

20.  An  indictment  for  sending  a  letter  giving 
notice  where  obscene  pictures  may  be  obtained 
need  not  show  that  the  letter  was  obscene,  nor 
need  it  incorporate  the  obscene  pictures,  or 
give  a  full  description  of  them,  so  as  to  show 
the  fact  that  they  were  obscene  on  the  face  of 
the  pleading.     Orimm  v.  United  States,     550 

Pensions. 

21.  An  indictment  for  receiving  more  than 
$10  for  prosecuting  a  pension  need  not  allege 
any  demand  for  the  return  of  the  money. 
Frisbiey.  United  States,  657 

22.  The  description  of  the  defendant  as  a 
"lawyer,"  In  an  indictment  for  taking  more 
than  $10  commission  on  a  pension  claim,  be 


ing  mere  deseriptio  persona,  is  not  fatai,  as  the 
profession  or  Yocation  of  the  defendant  is  im- 
material. Id, 

Poisoning^. 

23.  An  indictment  charging  that  defendant 
administered  poison  with  unlawful  and  feloni- 
ous intent  to  take  the  life  of  the  deceased,  and 
that'so  administered  it  had  the  effect  of  causing 
death,  is  not  insufficient  in  failing  to  allege  his 
knowledge  of  the  character  of  the  poison,  or 
that  it  was  taken  into  the  stomach  of  the  de- 
ceased.    Westmoreland  y.  United  States,     255 

24.  An  allegation  that  defendant  "did  will- 
fully, unlawfully,  and  knowingly,  and  with 
intent  to  defraud  the  revenues  or  the  United 
States,  smuggle  and  clandestinely  introduce" 
a  certain  article  into  the  United  States,  alleges 
a  scienter  as  to  the  fact  that  the  duties  were 
not  paid  thereon.    Dunbar  y.  United  States, 

890 

25.  An  indictment  for  smuggling  "prepared 
opium  .  .  .  subject  to  duty  by  law,— to 
wit,  the  duty  of  $12  per  pound,  — sufficiently 
describes  opium  prepared  for  smoking,  which 
is  the  only  prepared  opium  that  is  made  ex- 
pressly subject  to  that  rate  of  duty.  Id. 

INFANTS. 

1.  The  next  friend  of  an  infant  can  bring  a 
suit  for  the  infant  only  in  the  name  of  the  Tat- 
ter.   Morgan  v.  Potter,  670 

2.  The  fact  that  an  attorney  styled  himself 
as  solicitor  for  the  defendants  in  agreeing  to  a 
decree  does  not  show  an  app>earance  by  him 
for  infant  defendants,  where  there  are  both  in- 
fants and  adults.     White  y.  Miller,  921 

INJUNCTION.  See  also  Action  or  Sxnr, 
2;  CouBTB,  2;  Pleading,  8;  Shipping. 
12. 

1.  An  iniunction  may  be  granted  against  set- 
ting up  a  threatened  defense  in  case  an  action 
at  Taw  is  brought,  upon  the  ground  that  the 
defendant  is  equitably  estoppea  from  so  doing,* 
if  the  remedy  at  law  is  not  plain,  adequate,  and 
complete.    Dams  v.  Wakelee,  578 

2.  The  right  to  abate  a  public  nuisance  by 
force  does  not  preclude  an  injunction  against 
its  continuance.    Be  Debs,  1092 

8.  A  forcible  interference  with  the  operation 
of  railroads  engaged  in  interstate  commerce 
and  in  carrying  the  mails,  with  threats  of  the 
continuance  of  such  obstruction,  and  with  the 
attempt  at  exercise  by  individuals  of  powers 
belonging  only  to  the  government,  will  author- 
ize an  interference  of  the  courts  by  injunction. 

Id. 

4.  The  fact  that  an  interference  with  prop- 
erty or  rights  of  a  pecuniary  nature — as,  by  the 
obstruction  of  railroads— may  constitute  a  crim- 
inal offense,  does  not  prevent  an  injunction 
against  it.  Id. 

5.  A  bill  to  restrain  a  trustee  from  Tolun- 
tarily  making  returns  for  and  paying  an  uncon- 
stitutional tax  is  not  within  the  prohibition  of 
U.  S.  Rev.  Stat  ^  8224.  against  any  suit  "for 
the  purpose  of  restraining  the  assessment  or 
collection  of  any  lax."  PoUock  v.  Farmer^  Loan 
<ft  T.  Co.  759 
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8.  Ad  {d junction  against  Infringement  of  a 
patent  will  not  be  denied  because  the  defend- 
ant is  able  to  accomplish  the  same  result  by  a 
device  which  does  not  infringe.  Du  BoU  v. 
Kirk,  895 

7.  A  trial  at  law  is  not  a  necessary  prelim- 
inary to  an  injunction  against  taking  too  long 
a  tow  of  barges  through  the  draw  of  a  railroad 
bridge.  Texai  db  P.  H,  Co,  ▼.  Interstate  Trans- 
portation Co.  271 

8.  An  injunction  against  taking  more  than 
two  barges  in  tow  through  the  draw  of  a  rail- 
road bridge  at  high  water,  and  from  in  any 
way  striking  and  injuring  the  bridge,  may  be 
properly  refused  where  an  unusual  flood,  which 
was  the  principal  foundation  of  the  bill,  has 
long  since  passed  away^  but  the  dismissal  should 
be  without  prejudice.  7cf. 

9.  Unexplained  delay  for  seventeen  years  in 
bringing  suit  for  the  known  use  of  a  patent 
shows  such  laches  as  will  disentitle  one  to  a 
preliminary  injunction.  Eeyes  ▼.  Eureka 
Oonsol.  Min,  Co.  929 

INNOCENCE.    See  Trial,  15. 

INSOLVENCY. 

A  mortgage  to  secure  a  bona  fide  debt,  al- 
though made  in  contemplation  of  insolvencjr, 
is  not  a  violation  of  the  Iowa  statute  prohibit- 
ing preferences  in  assignments  for  creditors. 
Davis  V.  Schwarte,  289 

See  also  Fiiaud  akd  Fbaudulent  Cokykt- 

AUCES, 

INSTIGATION.    See  Obscene  Publica- 
tions. 

INSURANCE.     See   also   Cohmbrcb,    1; 

Corporations,  8. 

1.  A  broker  residing  In  a  state  who  procures 
for  a  resident  from  insurance  agents  in  another 
state  a  policy  of  marine  insurance  issued  by  an 
unauthorized  foreign  company  violates  Ca). 
Pen.  Code,  §  649,  making  it  un  offense  for  a 
person  in  that  state  to  procure  for  a  resident 
any  insurance  from  such  companies.  Hooper 
▼.  California,  297 

2.  Procuring  insurance  outside  of  the  stale 
is  not  within  the  prohibition  of  Cal.  Pen.  Code, 
§  649,  which  says,  * 'Every  person  who  in  this 
state  procures"  insurance  for  a  resident  from 
an  unauthorized  foreign  corporation  is  guilty 
of  a  misdemeanor.  Id, 

INTEREST. 

1.  A  treaty  provision  for  payment  "as  an 
annuity"  of  5  per  cent  of  the  proceeds  of  lands 
held  by  the  United  States  for  the  Shawnees,  be 
ing  in  effect  a  contract  for  interest,  requires 
the  continuance  of  such  annuity,  after  the  dis- 
solution of  the  fund,  as  long  as  any  part  of  the 
money  is  not  paid  over.  United  States  v.  Black- 
feathfr,  114 

2.  No  interest  can  be  recovered  on  any  part 
of  a  claim  after  payment  of  a  judgment  ren- 
dered in  pursuance  of  a  mandate  from  the  Su- 
preme Court  of  the  United  States  reversing  a 
judgment  of  the  court  of  claims,  for  part  only, 
where  payment  was  accepted  under  an  appro- 
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griation  by  Congress  providing  that  It  "sbtl> 
e  in  full  satisfaction  of  the  judgment"    J'a- 
cifc  R.  Co.  V.  UntUd  J^tes,  9\S 

INTERNAL  IMPROVEMENT  FUND. 

See  Statb. 

INTERNAL  REVENUE.  See  also  Citi- 
zen. 

1.  The  validity  of  the  provision  of  the  Act 
of  Congress  of  1894  in  respect  to  a  tax  on  the 
income  of  property,  whether  real  or  personal, 
being  invalid  and  constituting  the  lareer  part 
of  an  entire  scheme  of  taxation,  the  whole  Act 
must  be  held  void.  Pollock  v.  Farmers^  Loan 
<fc  T.  Go.  iiOK 

2.  A  tax  on  income  derived  from  municipal 
or  state  bonds,  imposed  by  Act  of  Congress,  is 
in  violation  of  the  United  States  Constitution  t» 
constituting  in  effect  a  tax  on  the  power  of  the 
states  and  their  instrumentalities  to  borrow 
money.    PvUock  v.  Farmers^  Loan  d  T.  Cc. 

7» 

8.  A  tax  on  income  so  far  as  it  applies  to- 
rents  or  income  from  real  estate  is  within  the 
provision  of  the  United   States  Constitution 
against  direct  taxes  except  when  laid  hi  pro- 
portion to  population.  If. 

4.  A  tax  on  the  income  of  personal  property 
is  a  direct  tax  within  the  meaninar  of  the  pro- 
vision of  the  United  States  Constitution  teaintc 
direct  taxation  not  apportioned  according  to- 
population.  Pollock  v.  Farmers^  Loan  £  T. 
Co.  U(» 

INTERVENTION.  See  Appeal  axd^ 
Error,  15,  20,  88;  Rjlmoval  or 
Causes,  4. 

JUDGE.    See  Appendix;  Courts,  1. 

JUDGMENT.  See  also  Acnon  or  8urr. 
1,  6;  Attachment,  1;  Bouvdamis;. 
Courts,  24;  Estoppel,  2. 

1.  A  decree  in  foreclosure.  In  a  suit  b  air 
after  the  plaintiff  named  therein  was  dead,  t^ 
void.     Barter  v.  Tuo/iig,  1049" 

2.  A  former  judgment  is  not  conclusive  t» 
to  the  assent  to  a  contract,  where  it  is  not  cer 
tain  whether  the  Judgment  was  based  on  that 
fact  or  another.    Ik  ^SoUar  w.  Hahsccms^    996- 

8.  A  former  judgment  on  a  different  matter 
of  dispute  between  the  same  parties  is  conclu- 
sive only  as  to  the  matters  decided,  and  not  ■• 
to  other  matters  which  might  have  been  de- 
cided. Lati  Chance  Min.  Co.  t.  T^Ur  JTin. 
a».  8.W 

4.  The  withdrawal  of  an  answer  In  an  action 
to  determine  adverse  claims  to  a  mininc  loca- 
tion, and  an  amendment  by  the  defendant  of 
bis  application  In  the  land  office,  so  as  to  ei 
elude  the  land  In  contest,  do  not  destroy  juris- 
diction or  prevent  a  judgment  by  default  frooi 
being  conduslve  of  every  fact  necessarily  de 
termined,  including  that  of  priority  of  location 
on  which  the  complaint  was  based.  V*/ 

5.  A  judftment  by  default  Is  just  as  conclu- 
sive an  adjudication  between  the  parties  of 
whatever  is  essential  to  support  tbe  judfinetir 
as  one  rendered  after  answer  snd  contest    U. 

166,  166,157. 168  U.S. 
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9.  A  prior  Judgment  on  a  different  claim  or 
demand  is  not  conclusive  as  to  matters  not  in 
issue  or  not  controverted  in  that  action.  Bob- 
trU  T.  Northern  P.  R,  Co.  873 

7.  Persons  cannot  avoid  the  effect  of  a  de- 
cree on  the  ground  that  they  were  not  parties, 
when  their  trustees  and  privies  litigated  the 
questions  involved,  in  their  interest.  Oreen  v. 
Bogue.  1061 

8.  Personal  service  ohtained  in  another  state 
in  conformity  to  the  requirements  of  a  code  is 
sufQcient  to  sustain  a  decree  setting  aside  a 
conveyance  of  land.    Weltrman  ▼.  Conklin,  167 

9.  A  judgment  on  promissory  notes,  ohtained 
against  a  nonresident  of  the  state  upon  service 
by  publication  only,  is  void.    Davis  v.  Wakelee, 

578 

10.  The  sale  of  a  judgment  for  much  less 
than  its  face  value,  by  the  attorney  of  record 
who  procured  it  and  to  whom  it  had  been  as- 
sifTDed.  puts  the  purchaser  on  inquiry  as  to  the 
title  of  such  attorney.    Baker  v.  Wood,        677 

11.  One  who  takes  an  assignment  oi  a  de- 
mand from  an  attorney  to  whom  it  has  been 
assigned,  and  who  claims  that  he  is  entitled  to 
i;et  his  fees  o\i\  of  it,  can  Iiold  the  proceeds 
thereof  as  against  the  true  owner  of  the  Juds- 
meot,  only  to  the  amount  that  he  has  paid 
therefor.  Id. 

JUDICIAIi  SALE.    See  Limitation  of 
Actions,  4. 

JURISDICTION.    Bee  Pleading,  1. 

JURY.    See  Appeal  and  Error,  80,  81; 
Contempt,  1;  Trial,  1,  d. 

LACHES.     See  Estoppel,  5,  6;  Injunc- 
tion, 9;  Limitation  of  Actions,  1-4. 

LANDLORD     AND     TENANT.      See 

Contracts,  5;  Mines,  8. 

LETTER.    See  Indictment,  20;  Obscbnb 

PUBLICATION& 

LEVEES.    See  Contracts,  8. 

LICENSE.    See  also  Commerce,  8. 

A  municipal  charge  of  $2  per  pole  for 
the  use  of  a  street  by  tclegrapn  poles  does 
not  violate  the  privileges  of  a  telegraph  com- 
pany which  has  accepted  the  benefits  of  the 
Act  of  Congress  of  1866.  giving  it  the  right  to 
use  post  ro»l8.  Postal  Telcg.  Cable  Co.  t.  Bal- 
timore^ 890 

LIMITATION  or  ACTIONS.    See  also 
Statutes,  2. 

1.  The  doctrine  of  Itches  applies  to  suits  re- 
lating to  land  as  well  as  to  other  cases.  Aln'a- 
ham  T.  Ordtoajf,  1086 

2.  Equity  may  refuse  relief  after  undue  and 
unexplHincd  delay,  when  to  grant  it  would 
cause  injustice,  independently  of  any  limita- 
tion prescribed  by  courts  of  law.  Id. 

8.  A  suit  to  establish  a  resulting  trust  In 
;&nds  conveyed  by  a  married  woman,  on  the 


ground  of  her  lack  of  capacity  to  make  the  deed,, 
IS  barred  by  laches  after  nearly  nineteen  year» 
from  the  conveyance  and  nearly  thirteen  yeara 
after  she  became  a  feme  sole,  where  there  i» 
nothing  to  explain  the  delay  and  the  property 
may  be  assumed  to  have  appreciated  in  value. 

Id. 

4.  Delay  for  four  years  during  which  th©^ 
property  involved  has  been  sold,  presump- 
tively to  purchasers  without  notice,  is  fatal  to 
a  suit  to  set  aside  a  judicial  sale.  Ecers  v. 
WaUon,  520- 

5.  A  right  to  redeem  from  v,  deed  of  trust 
which  conveyed  the  legal  title  is  barred  by 
laches  when  twenty-nine  years  have  elapsed 
since  the  breach  of  noodition,  and  the  land 
has  been  held  all  the  time  under  the  deed, — 
especially  when  the  land,  which  was  worth 
perhaps  $120  when  the  deed  was  given,  has^ 
suddeuly  become  worth  about  $12,000.  Bar- 
ter y.  Twohig,  1049^ 

6.  Long  and  unexplained  lapse  of  time  be- 
fore instituting  legal  proceedings  is  a  bar  t» 
their  maintenance  as  against  innocent  third 
parties  whose  rights  have  intervened.  John- 
son V.  Atlantic,  b\  &  F.  1.  Transit  Co.      65& 

7.  Holders  of  bonds  of  a  corporation  are 
barred  by  laches  from  claiming  an  interest  in 
a  trust  formed  by  those  interested  in  the  com- 
pany, by  which  it  was  eventually  reorganized, 
where  they  have  permitted  the  trust  to  be 
wound  up  without  making  any  appeal  to  th& 
court  until  six  out  of  the  seven  original  trus- 
tees have  died,  although  they  had  full  know- 
ledge of  all  the  transactions  and  knew  for 
years  that  their  claims  were  denied  and  re- 
pudiated by  the  trustees.    Alsop  v.  Riker,  218^ 

I 

8.  Records  of  a  conveyance  under  a  power 
of  attorney,  and  reconveyance  to  the  agent, 
charge  all  p>ersons  interested  with  notice  of 
any  fraud  thereby  committed,  so  as  to  set  in 
motion  a  statute  of  limitations  providing  that 
a  cause  of  action  for  fraud  does  not  accrue 
until  the  discovery  of  the  facts.  Teall  v. 
Schroder,  988 

9.  A  bill  to  subject  real  estate  of  heirs  to 
debts  of  their  ancestor,  though  called  supple- 
mental to  a  bill  by  a  surviving  partner  to  set- 
tle the  affairs  of  a  copartnership,  must  be  re- 
garded as  a  new  proceeding  with  respect  uy 
the  plea  of  the  statute  of  limitations.  White 
V.  Miller,  921 

10.  An  amended  petition  based  on  a  statute- 
making  a  railroad  company  liable  for  negli- 
gence of  fellow  servants  stales  a  new  cause  of 
action  which  is  not  protected  from  the  statute^ 
of  limitations  by  the  original  petition,  when 
that  was  based  on  the  general  or  common  law 
of  master  and  servant,  although  the  facta 
alleged  in  both  petitions  are  the  same.  Union 
P.  k  Co.  v.  Wyler,  98a 

11.  Actions  at  law  for  the  infringement  of 
patents  are  within  state  statutes  of  limitations. 
Campbell  v.  Haverhill,  28a 

12.  Recovery  for  the  use  of  a  patented  in- 
vention by  the  United  States  is  limited  to  six 
years  before  the  action  was  commenced,  ul- 
though  the  price  was  not  fixed,  where  there 
was  no  agreement  for  deferring  pavment. 
United  States  Y.  Berdan  Firearms  Mfg.  Co.  5^^ 
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LOCATION  CERTIFICATE.    See  Eyi- 

DBNCB,  19. 

MAILS.    See  Postofpicb. 

MANDAMUS.    See  also  Contracts,  8. 

1.  The  obligation  must  be  both  peremptory 
«nd  plainly  defined,  in  order  to  sustain  man- 
damus. United  Statet^  International  Con- 
iracting  Co.  ▼.  Lamont,  160 

2  Where  notice  has  been  given  and  hearing 
bad,  if  Jurisdiction  exists,  the  result  cannot 
properly  be  interfered  with  by  mandamus.  Re 
Mice,  198 

8.  Mandamus  to  compel  the  secretary  of  war 
to  enter  into  a  contract  for  certain  work  cannot 
be  granted,  where  the  relator  has  voluntarily 
entered  into  a  subsequent  contract  to  do  the 
work  at  a  lower  price  and  on  different  terms. 
United  8tate$,  International  Contracting  Co,  v. 
Lamont,  160 

4.  A  judge  may  be  compelled  by  mandamus 
to  exercise  his  discretion  in  respect  to  the  ap- 
proval of  a  bail  bond,  where  he  has  refused  to 
4ict  at  all  on  the  erroneous  assumption  that  the 
order  to  submit  the  bond  to  him  was  without 
Authority  of  law.    ffudion  v.  Parker,         424 

5.  A  mandamus  to  compel  a  judge  to  re- 
cettle  a  bill  of  exceptions  on  affidavits  that  the 
bill  as  settled  and  signed  by  him  is  incorrect 
will  not  be  granted.    Be  Streep,  899 

6.  Mandamus  will  not  be  irranted  to  direct 
the  hearing  of  further  argument  by  a  court  on 
the  ground  that  counsel  has  not  had  ample  op- 
portunity to  present  his  views.    Be  Rice,    198 

.  7.  The  writ  of  mandamus  cannot  be  issued 
to  compel  the  court  below  to  decide  a  matter 
before  it  in  a  particular  way,  or  to  review  its 
judicial  action  had  in  the  exercise  of  legitimate 
jurisdiction.  The  writ  cannot  be  used  to  per- 
form the  office  of  an  appe'al  or  writ  of  error, 
«ven  if  no  appeal  or  writ  of  error  is  given  b; 
law. 
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MARINE    INSURANCE.      See     Com- 
icBBCE,  1;  Corporations,  8. 

MARSHAL.    See  OFFicsBa. 

MASTER.    See  Apfbal  and  Error,  81, 
82;  Reference. 

MASTER  AND   SERVANT.    See  also 
Constitutional  Law,  3. 

1.  Placing  an  employ^  who  is  ignorant  of 
the  danger  in  a  dangerous  occupation,  without 
informing  him  of  the  dangers,  makes  the  em 
ployer  liable  for  injuries  resulting.    Mat/ier  v. 
jRiUiton,  464 

2.  A  railroad  company  is  under  a  legal  duty 
mot  to  expose  its  employes  to  danger  arising 
from  such  defects  in  foreign  cars  as  may  be 
•discovered  by  reasonable  inspection  before 
-such  cars  are  admitted  to  its  train.  Baltimore 
«fc  P.  R.  Co.  V.  Maekey,  624 

8.  A  bridjre  carpenter  employed  by  a  rail 
road  com  puny  is,  at  least  while  engaged  in 
hoisting  bridge  timbers  to  load  them  on  cars, 
exposed  to  the  peculiar  hazards  iocident  to  the 
use  and  operation  of  railroads,  so  as  to  bring 
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him  within  1  Ran.  Gen.  Sut.  1889.  p.  4!^. 
making  a  railroad  company  liable  for  all  dam 
ages  to  an  employ^  from  negligence  or  mis 
management  or  its  agents  or  other  employ^. 
Chicago,  K.  A  W.  R,  Co.  v.  Pbntius,  fnr, 

MAXIMS.    See  also  Appeal  and  Error. 
93. 

1.  De  minimis  non  curat   lex.     FHMer. 
United  States,  657 

2.  Expressio   unius   est   exclusio   alterius 
United  States  v.  Sweeny,  702 

8.  Obsta  principiis.    Re  Ddm,  1093 

4.  Utile  per  inutile  non  vitiatur.     Btatier  v. 
United  States,  700 

MILEAGE.    See  District  Attornbtb,  1. 


MILITARY    RESERVATION. 

Public  Lands,  14. 


MINES.  See  also  Evidbncb,  19;  Judomeht, 
4;  PuBUC  Lands,  5. 

1.  The  side  lines  of  a  mining  location  be 
come  the  end  lines,  and  the  end  lines  the  side 
lines,  where  the  course  of  the  vein  is  acrom 
the  claim,  instead  of  in  the  direction  of  its 
length.  Last  Chance  Min.  Co.  t.  Tyler  Min. 
Co.  8» 

2.  Petroleum  gas  and  oil  belong  to  the 
owner  of  the  land,  and  are  part  of  it  so  long  as 
they  are  on  it  or  in  it  or  subject  to  his  control 
but  when  they  escape  and  go  into  other  land, 
or  come  under  another's  control,  the  Utle  of 
the  former  owner  is  gone.    Brown  ▼.  S^man, 

804 

8.  A  reservation  in  a  lease  for  oil  and  ^ 
purposes,  of  10  seres  described,  "upon  which 
no  wells  shall  be  drilled  without  consent  of 
the  party  of  the  first  part,"  does  not  reserve  the 
right  to  gas  and  oil  in  the  10  acres,  but  merely 
forbids  the  drilling  of  wells  on  that  part  of  the 
land  without  consent.  Id. 

MISSIONARY  STATIONS    See  Pra^ 

Lie  Lands,  7. 

MORTGAGE.  See  also  Adtbrsb  Possbb- 
sion,  2;  Constxtutional  Law,  8;  Cor- 
porations, 6;  Fraud  and  Fraudulxst 
Conveyances;  Insoltknct;  Judomrnt. 
1;  Limitation  of  Actions,  6;  Partnsk- 
SHIP;  Railroads.  1;  SbtOff. 

1.  A  person  in  possession  of  land  claiming 
the  whole  title  mav  be  compelled  to  accouni 
to  the  mortgagee  of  an  undivided  three  fourtlM 
of  the  land  on  foreclosure,  for  three  fourths  of 
the  timber  cut  and  removed.  IfeGakan  v. 
National  Bank,  408 

2.  Trustees  in  a  deed  and  lease  which  to- 
gether constitute  merely  security  for  a  loan  by 
them  have  not  such  an  estate  in  the  lands  that 
they  cannot  irive  consent  to  a  sale  thereof  in 
an  action  by  other  creditors  of  their  debtor  to 
reach  his  interest  therein.     Jiobb  v.  Vos.        53 

8  A  power  to  sell  the  premises  on  dcfanU 
in  pnyment  of  the  debt  which  is  included  in  a 
(1ec<l  of  trust  in  the  nature  of  a  roOrtnge  doss 
not  violate  Mont  Rev.  Stat.  §871,  which  prn 

155,  UO,  167,  US  U.  H. 
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rides  that  a  mortgage  shall  not  be  deemed  a 
x)DyeyaDce  so  as  to  give  the  mortgagee  a  right 
0  possession  without  foreclosure  and  sale. 
3dl  Silver  A  0.  Min.  Co.  y.  FirU  Nat.  Bank, 

497 

4.  Holder  of  second -mortgage  bonds  cannot 
lYoid  a  sale  under  the  first  mortgage  on  the 
ground  of  the  incapacity  of  the  state  as  trustee 
D  that  mortgage  to  purchase  at  the  sale,  with- 
out tendering  reinbursement  of  the  amount  of 
he  first  mortgage.  Cunningham  ▼.  Macon  d 
3.  5.  Co.  471 

5.  Holders  of  second-mortgage  bonds  can- 
lot  avoid  a  sale  under  the  first  mortgage  on 
be  ground  that  it  was  announced  improperly 
bat  bonds  of  a  certain  issue  would  be  received 
D  payment,  where  they  did  not  bid  at  the  sale 
)T  m  any  way  manifest  a  willingness  to  free 
he  property  from    the  first-mortgage  debt. 

Id. 

6.  On  a  substantial  exchange  of  real  estate 
n  which,  with  the  full  assent  of  both  parties, 
)De  of  them  had  the  property  which  he  ob- 
ained  conveyed  to  his  wife,  with  an  agree- 
neot  that  stie  should  assume  the  morteage, 
hereon  while  he  gave  a  bond  to  indemnify  the 
>tber  party  to  the  amount  of  the  mortgage 
¥bich  the  latter  assumed,  the  fonner  cannot 
)e  held  liable  for  the  whole  mortgage  debt 
)n  the  property  conveyed  to  his  wife,  although 
t  was  done  without  authority  and  without 
naking  her  liable  for  the  mortgage.  Episcopal 
Hty  Mission  v.  Brtmrn,  960 

7.  An  assignment  of  a  note  in  irood  faith 
md  in  the  exercise  of  competent  authority,  by 
executors  of  an  estate,  is  sufficient  to  make  the 
assignee  a  creditor  of  the  maker,  within  the 
neaning  of  a  statute  respecting  the  invalidity 
)i  a  chattel  mortgage  as  against  creditors. 
luUer  V.  Huston,  1040 

8.  Ad  assignee  of  a  note  who  takes  it  dur- 
D^  the  iDlenm  between  the  makiuf^  and  the 
ilingof  a  chattel  mortgage,  although  the  note 
i^as  given  before  the  mortgage  was  made,  may 
«  protected  as  a  creditor  under  a  statute  mak- 
Qg  the  mortgage  void  as  against  creditors  un- 
11  filed.  Id. 

SOTIVE.    See  Tbial,  10. 

(UNICIPAIi  CORPORATIONS.    See 

also  AcnoK  ob  Soit,  9;  Contbacts,  8; 

LiCBKSE. 

La.  Act  1877,  providing  that  a  municipality 
ball  apply  its  revenues  for  each  year  to  the 
xpenditures  of  that  year,  but  proyiding  that 
ny  surplus  may  be  applied  to  pay  indebted- 
ess  of  former  years,  does  not  give  a  creditor 
rho  obtains  Judgment  on  a  claun  accruing  in 

certain  year  a  right  to  payment  out  of  sur- 
lus  revenues  of  any  subsequent  year,  which 
ill  control  the  discretion  of  the  municipality 
3  to  the  use  of  such  surplus.  United  States, 
iegel,  y.  Thoman,  460 

lURDER.    See  Homicidb. 

r ATIONAL  BANK.    See  Banks. 

r A VIOABLE  WATERS.    SeeWATEBB. 


NEGLIGENCE.    See  also  Railboads,  L 

* 

All  appliances  readily  attainable,  known  to 
science,  for  the  prevention  of  accidents,  must 
be  used  in  occupations  which  are  attended 
with  great  and  unusual  danger.  Mather  v. 
RiUston,  464 

NiBXT  FRIEND.    See  Infants. 


NOTES  (Editorial),  INDEX  TO. 

Action;  delay  as  ground  of  dismissal.      1037 

Appeal;  exceptions  to  evidence  and  in- 
structions; to  improper  remarks  of 
counsel.  856 

Federal  question,  what  is;  when  con- 
sidered. 884 

Averag^e;  general,  what  is;  liability  to 

contribute  to.  748 

Bonds;  municipal;  power  to  issue;  elec- 
tions to  authorize;  rights  of  bona 
fide  holders;  conditions.  585 

Commerce;  what  is  a  regulation  of  or 
restraint  upon;  state  license  and  tax 
laws;  original  packages.  811 

Interference  with,  by  taxation  or  li- 
cense fees.  .  538 

Equity;  interference  by,  to  remove  im- 
proper impediments  and  defects 
at  law,  or  to  restrain  proceedings 
at  law.  578 

Evidence;  presumption  of  innocence 

and  legality.  481 

Declarations  of  party  in  his  own 
favor;  as  to  personal  injury;  dying 
declarations.  077 

Federal  qaestion.    See  Appeal. 

General  averafi^e.    See  Ateragb. 

Habeas  corpus;  when  issued;  what 
may  be  inquired  into  upon;  right 
to  discharge.  164 

Homicide.    See  also  Indictment. 
When  excusable  or  iustifiable;  self- 
defense;  in  one's  dwelling;  of  or 
by  an  ofScer;  other  instances.  146 

Indictment;  for  murder,  sufficiency  of.  845 

Injunction;  against  proceeding  at  law.    578 

Innocence;  presumption  of.  481 

Interstate  commerce.    See  Commebcb. 

Jury.    See  Tbial. 

Licenses;  as  interference  with  com- 
merce. 588 

Limitation  of  actions;  as  affected  by 
amendins^  pleadings;  necessity  of 
plea  of;  m  criminal  cases.  983 

Mandamus;  when  the  proper  remedy 

and  when  not.  160 

Master  and  serrant;  duty  to  instruct 

servant;  or  to  warn  of  danger.  465 

Mines;  location  of  claims;  conflicting 

claims.  859 

Municipal  bonds.    See  Bonds. 

Orifl^al  package*    See  Commerce. 
Patents;  patentability  of  inyentions.        285 
Pleading^.    See  Limitation  of  Actions. 
74  1181 
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Presumptioii.    See  Btidbncb. 

Speciflc  performaAce;  when  decreed; 
inequitable     contracts;    certainty 
and  mutuality;  part  performance; 
.    delay.  056 

Taxes;  by  State  as  interference  with 

commerce.  588 

Trial;  ri^bt  to  Jury/quashing  venire; 

challenges.  727 

NOTICE.    See  Publication. 

NUISANCE.    See  iKjxmcnoN,  8. 

OAKLAND.    See  AcnoN  ob  Suit,  9. 

OBSCENE  PUBLICATIONS.  See  also 
Imdictmsnt,  20. 

It  is  no  defense  for  sending  a  letter  giving 
notice  where  obscene  pictures  may  be  obtained, 
in  violation  of  U.  8.  Rev.  Stat.  §  8898,  that 
the  letter  was  an  answer  to  an  inquiry  under 
an  assumed  name  from  a  detective  or  govern* 
ment  official.    Orimmr.  United  State$,     550 

OFFICERS.    See  also  Byideiigb,  18. 

1.  The  appointment  and  service  of  a 
deputy  marshal  makes  him  a  de  faeto  officer, 
even  if  the  clerk  wbo  administered  the  oath 
to  him  was  not  empowered  to  do  so.  Wright 
T.  United  States,  968 

9.  One  acting  as  a  diff  faeto  deputy  bv  the 
authority  of  a  msrsbal  is  a  deputy  within  the 
meaning  of  the  Act  of  Congress  of  June  9, 
1838,  giving  jurisdiction  to  district  courts  of 
offenses  by  Indians  against  deputv  marshals 
and  other  officers  and  agents  of  the  govern- 
ment Id, 

OIL.    See  Eyidbhob,  8;  Mines,  9^  8. 

OBXAHOKA.    See  Coubts,  18,  98. 

OLEOMARGARINE.  See  Commkrcb,  8; 
Food. 

PARDON. 

The  constitutional  effect  to  amnestv  It  not 
denied  by  Congress  in  making  proof  of  loy- 
alty a  condition  precedent  to  tne  Jurisdiction 
of  the  court  of  claims  on  removing  the  bar  of 
the  statute  of  limitationa  against  a  daim. 
AwUnr.  United  StaUs.  906 

PARISH.    See  Coktractb,  8L 

PARTNERSHIP.  See  also  RAiuiOADe,  9. 

A  partner  having  title  in  fee  to  an  undivided 
three  fourths  of  lands  devoted  to  partnership 
use  can  make  a  valid  mortgage  of  such  three 
fourths  to  secure  partnership  notes,— at  least 
as  against  other  firm  creditors.  MeGahan  v. 
ydttonal  Bank,  408 

PATENTS.  See  also  Appbal  and  Brbob, 
80;  Claims,  9-5;  Damages,  4-7;  Equnr, 
1;  £yiDBNCB,  8, 9,  86:  Ikjukotion,  6,  9; 
Limitation  op  Actiobb,  11,  19;  Plbad* 
INQ,  8;  Tbial,  8. 

1.  Patents  issued  in  a  foreign  country  pend- 
ing an  application  lo  the  United  States  for  a 
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patent  on  the  same  invention,  bat  before  sacb 
Mtent  Is  issued,  bring  the  case  within  U.  S. 
Rev.  Stat,  g  4887,  whidi  provides  that  an  Amer 
ican  patent  for  an  invention  **previoasij  pa 
tented  in  a  forei^  country"  must  expire  ml  the 
same  time  with  the  foreign  patent,  or,  if  there 
be  more  tban  one,  at  the  same  time  with  the  one 
having  the  shortest  term,  althoogb  this  mav 
make  the  life  of  the  American  patent  leas  tbab 
seventeen  years.    Bate  BtfrigeraHng  Qs.   ▼ 
Sutiberger,  601 

Patentability. 

9.  Unsuccessful    and    abandoned    expert 
ments  do  not  affect  the  validity  of  a  sabsc- 
quent  patent    Deering  v.  Winona   Harvmtrr 
WorM$,  155 

8.  Doubt  as  to  the  noveltv  of  an  inventioo 
is  aided  by  the  fact  that  it  has  gone  into  ceo 
eral  use  and  displaced  other  dewea.    (Li  A, 
Potts  d  Co.  V.  Creager,  273 

4.  The  operation  or  f  ilnction  of  a  ma^unr 
is  not  patentable  as  a  process.  Eisdom  Itoh 
A  L.  WorkM  V.  Medart,  899 

5.  Tbe  Medart  patent.  948.599.  for  an  im 
provement  in  the  art  of  manufacturing  belt 
pulleys,  which  consists  in  centering  the  poDe}* 
center  or  spider,  and  then  grinding  tbe  samt- 
concentricaity  with  the  axis,  but  which,  while 
describing  macbioery  for  dolne  this,  makes 
no  claim  for  the  machinery  Itself,— is  Invalid. 

8.  A  claim  for  a  belt  pulley  as  a  new  article 
of  manufacture,  made  in  the  Medart  patent. 
218.702,  claim  1,  which  is  for  a  wrougbt-meul 
rimmed  pulley  having  a  crown  formed  oa  it- 
rim  during  the  process  of  manufacture,  Is  Ins 
valid,  since  it  is  entirely  immaterial  how  It  is 
made  so  far  as  the  completed  article  la  con- 
cerned. H. 

7.  The  Medart  patent,  948,598.  whidi  la  io 
realitv  for  a  belt  pulley  diff^ng  from  olbers 
onlv  in  the  fact  that  the  rim  and  ends  of  the 
spider  arms  are  ground  off  concentrically  with 
tne  axis,  is  not  valid,  because  while  the  claims 
are  that  it  must  be  made  In  a  peculiar  way  the 
patent.  If  valid,  would  cover  every  such  pal- 
ley  having  a  rim  practically  concentric  with 
its  axis,  however  it  might  be  made.  Itf. 

8.  Tbe  EIrk  patent, 988,411.  claim  8.  f oran 
open  sluice  under  the  gates  of  a  bear-tran 
dam  to  relieve  the  hydraulic  preasoie,  al* 
though  the  use  of  wasteways  was  a  commoQ 
and  well-known  method  of  relieving  the  pres- 
sure of  water,  was  a  patentable  appUcatkio  of 
an  old  device  to  meet  a  novel  exigency.  D\t 
Bois  V.  Kirk,  895 

9.  The  use  of  a  gate  or  valve  In  a  bear-trmp 
dam,  which  is  operated  by  a  float  In  the  stream 
above  the  dam  to  vary  the  height  of  the  dam 
in  accordance  with  the  variations  of  tbe  heigbi 
of  the  water  above,  does  not  anticipate  n  pa 
tent  for  an  open  sluice  under  the  gates  of  aocb 
a  dam,  to  lelleve  them  from  unneoeasarr  piv» 
sure,  as  both  object  and  meana  aie  dttkrent. 

Id, 

10.  A  mere  carrying  forward  of  tbe  original 
thought,  a  change  only  In  form,  pcoportkma.  or 
degree,  doing  the  same  thing  te  tbe  same  way. 
by  substantially  the  same  means,  with  bettrr 
results,  is  not  such  an  invention  as  win  aa« 
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tain  a  patent.    MarlcU  Street  Cable  B.  Co.  y. 
BawUif,  284 

11.  Tbe  fact  that  the  patented  article  may 
have  been  popular  and  met  with  large  sales 
is  not  important  when  the  alleged  invention 
is  without  patentable  novelty.  Olin  t.  2Vm- 
ken^  100 

12.  A  multiplicity  of  elements  does  not 
make  a  combioatiop  patentable  so  long  as 
each  element  performs  some  old  and  well- 
known  function.  Bieharde  y.  Chau  Elevator 
Co,  991 

18.  The  Bichards  patent,  808.095,  for  a  com- 
bination of  a  fixed  or  stationary  building,  two 
railway  tracks,  an  elevating  apparatus,  elevator 
hopper  scales  having  a  fixed  or  stationary 
hopper,  with  a  valve  or  slide  in  its  bottom,  and 
a  discharge,  spout  for  discharging  |^rain  di- 
rectly from  a  car  into  the  hopper. — is  invalid 
for  lack  of  invention,  since  there  is  no  new 
function  or  result  suggested  by  any  element  in 
the  combination.  Id. 

14.  Bars,  perforated  plates,  and  wire  net- 
tings, beins  equivalent  devices  for  arresting 
sparks  in  a  locomotive,  and  some  of  these  hav- 
ing been  previously  used  for  that  purpose,  the 
Kearney  and  Tronson  reissued  piatent,  5,184, 
for  vertical  bars  making  a  gratm<r  for  such 
purpose,  is  void  for  want  of  patentable  nov- 
elty.   Lehigh  Valley  R  Co,  v.  Kearney,    1065 

15.  The  Bitty  and  Birch  patent.  271.863,  for 
a  cash  register  and  indicator,  which  included 
the  use  oi  a  connecting  mechanism  operated 
by  a  bar  under  the  keys,  which  when  the  key 
was  pressed  down  moved  a  wing  which  kept 
up  the  indicator  or  tablet,  so  that  independently 
of  the  operation  of  any  tablet  rod  the  wing 
would  be  turned  back  and  let  the  exposed  tab- 
let or  indicator  fall  before  the  other  went  up, — 
is  not  lacking  in  invention  because  such  con- 
necting mechanism  had  been  previously  used 
to  ring  the  bell  and  open  the  cash  drawer,  but 
not  to  operate  the  bar  or  other  device  for  hold- 
ing up  the  indicators,  in  which  previous  ma- 
cMnes  bad  been  defective  and  uncertain  in 
operation.  National  Cash  BegUUr  Co.  v.  Boe- 
tan  Cash  Indicator  db  B  Co.  511 

16.  The  combination  of  a  cylindrical  guide 
with  the  trough  in  a  horizontal  steam-engine 
frame,  where  the  guide  performs  the  same 
function  as  in  other  prior  combinations  of  the 
trough  with  flat  guides,  even  if  it  is  an  im- 
provement, is  not  patentable.  Wright  v. 
Tuengling,  64 

17.  A  cylinder  in  a  wood-polishinff  appara- 
tus, having  fflasa  bars,  does  not  anticipate  a 
cylinder  of  nmilar  form  with  steel  bars  work- 
ing aarainst  a  smooth-faced  parallel  roller  for 
tbe  disintegration  of  day.  C.  d  A.  Potts  dk 
Co.  y.  Creager,  275 

18.  The  Potts  patent,  822,898.  claim  6,  for  a 
cylinder  ha vinff  a  series  of  longitudinal  grooves 
in  which  scraping  bars  are  secured  adjustably, 
for  tbe  disintegration  of  clay,  was  not  antici- 
pated by  a  cylinder  with  cutting  knives  used 
for  ffrinding  apples;  or  by  a  cylinder  with 
longitudinal  knives  in  a  paper-pulp  machine; 
or  by  s  roller  for  grinding-mills.  with  1  lades 
in  longitudinal  grooves,  altemately  hard  and 
goft,  so  as  to  keep  tbe  roller  corrugated;  or  by 
a  cylinder  in  a  cotton  seed  huUer  with  knives 


set  in  grooves;  or  by  a  similar  cylinder  in  a 
grinding-mill  used  by  farmers.  Keither  is  it 
anticipated  by  a  clay  pulverizer  in  which  the 
roller  had  rather  a  grinding  than  a  disinte- 
grating effect,  working  in  the  day  on  an  elastic 
bed.  Id. 

19.  The  Gray  patent,  238.677,  for  an  im- 
provement in  rollinir-mills.  consisting  of  » 
mechanism  for  simultaneously  moving  both 
ends  of  two  rolls,  and  also  that  for  moving 
both  ends  of  one  roll,  was  anticipated  by  the 
Nemelka  mnchlne,  patented  in  Austria  and 
England.  Consolidated  Boiling  MiU  Co.  v. 
Barnard  dk  L.  Mfg.  Co.  417 

20.  The  Clapp  patent,  184,978,  for  a  grate 
elevated  above  the  catch  basin  of  a  sewer, 
resting  on  a  ring  or  support  below  the  top  of 
the  basin,  on  pins  between  which  spaces  are 
left  to  allow  the  passage  of  water  under  the 
grating,  does  not  involve  invenUon.  PcUmer 
v.  Corning,  445 

21.  The  Lvon  and  Munro  patent,  865,754, 
for  a  car-axle  lubricator  consisting  of  an  oil 
cup  connected  by  a  pipe  with  the  axle  box, 
and  a  plug  opened  by  a  gauge  when  the  car 
jolts,  is  void  by  reason  of  various  prior  de- 
vices of  the  same  kind,  as  it  is  not  limited  to 
any  particular  shape  or  form  of  either  of  the 
parts.    Market  Street  Cable  B.  Co.  v.  Botoley, 

284 

22.  The  Timken  patent,  197,689,  for  im- 
provement in  carriage  springs,  is  invalid  for 
anticipation.    Olin  v.  Timken,  IOq 

Claim  and  specifications. 

28.  If  an  inventor  describes  and  claims  only 
a  part  of  his  invention  in  his  application  for  s 
patent,  he  is  presumed  to  have  abandoned  the 
residue  to  the  public  Deering  v.  Winona 
Harvester  Works,  158 

24.  A  claim  for  a  patent  may  be  valid  with- 
out stating  all  the  means  necessary  to  make  it 
operative,  as  in  such  case  any  appropriate 
means  for  making  it  operative  will  be  under- 
stood. Id, 

25.  A  patentee  having  described  a  feature 
in  his  specifications  and  dedared  it  to  be  an 
esseniial  feature  of  bis  invention,  and  having 
made  it  an  element, of  his  claims,  is  not  at 
liberty  to  sav  that  it  is  immaterial,  or  that  a 
device  which  dispenses  with  it  Is  an  infringe- 
ment, though  it  accomplish  the  same  purpose 
in,  perhaps,  an  equally  effective  manner. 
Wright  T.  Tusngling,  64;  Wright  v.  Beggs,    67 

Reissues* 

26.  The  original  claims  of  a  patent  being 
void  for  anticipation,  the  patentee  cannot  aban- 
don these  in  toto  and  reconstruct  his  patent 
upon  a  different  theory,  in  order  to  make  it 
salable  or  to  hold  as  infringers  other  manufac- 
turers who  in  the  mean  time  had  entered  the 
field  relying  upon  his  original  patent  as  repre- 
senting what  he  daimed  to  have  invented. 
Eby  v.  King,  1018 

27.  The  reissue  of  a  patent  four  years  after 
the  original  was  issued,  with  claims  broadened, 
for  the  purpose  of  covering  that  which  is  pre- 
sumed to  have  been  once  abandoned  to  tbe 
public,  without  any  claim  of  inadvertence, 
accident,  or  mistake,  or  of  defective  or  insufS- 
cient  specification,  or  that  the  patentee  had 

118S 


PATENXa. 


claimed  more  than  he  had  a  right  to,— is  in 
▼alid.  Id. 

28.  The  reissue,  No.  9542,  of  the  Tilton  & 
Btiyers  patent  for  yehicle  springs,  claim  5, 
which  uses  the  word  "preferably"  for  the  first 
time  io  respect  to  the  use  of  the  connection  of 
cross  springs,  while  the  original  patent  made 
auch  crossing  connection  an  essential  element, 
— is  an  invalid  attempt  to  expand  the  patent, 
there  being  structures  of  this  kind  in  public 
and  common  use  at  the  date  of  the  reissue. 
(Hin  ▼.  Timken,  100 

License;  sale  of  articles. 

241.  An  implied  license  to  use  a  patented  im- 

Srovement  without  payment  of  any  royalties 
uring  the  continuance  of  employment  of  the 
inyentor,  and  thereafter  on  the  same  terms 
and  royalties  fixed  for  other  parties,  is  shown 
where  the  inventor  applies  the  patent  to  hia 
employer's  work,  without  any  agreement  for 
compensation  for  its  use,  further  than  a  notice 
that  he  would  require  pay  after  his  employ- 
ment terminated.  Keye$  t.  Eureka  Consol, 
Min.  Co,  920 

80.  One  who  buys  patented  articles  from  a 
person  who  has  a  right  to  sell  them,  though 
within  a  restricted  territory,  has  a  right  to  use 
snd  sell  such  articles  in  all  and  any  part  of 
the  United  States,  even  within  territory  of  oth- 
er assignees  of  the  patent-rigbta.  Keeler'7. 
Standard  Fotding-Bed  Co.  848 

InfHnfi^ment* 

81.  Subsequent  invention  of  the  same  thing 
doea  not  protect  one  from  liability  for  infringe- 
ment of  a  patent  obtained  hj  a  prior  inventor. 
Untied  8tate»  v.  Berdan  Fireamu  Mfg.  Co. 

580 

82.  Where  the  novelty  of  the  invention  is 

St  least  open  to  doubt,  the  patentee  should  he 

held  to  a  rigid  construction  of  his   claims. 

Wright  v.  Tuengling,  64;  Wright  v.  Begge,    (W 

88.  Adding  another  element  to  a  patented 
combination,  making  a  new  combination  which 
performs  a  work  which  the  patented  combina- 
tion could  not,  is  not  infrin^ment.  United 
Statee  v.  Berdan  Firearms  Iffg.  Co.  580 

84.  The  subatitution  of  a  spiral  for  a  flat 
spring  which  performs  the  same  ofSce  and 
attains  the  same  result  io  the  same  way  will 
oot  avoid  infringement.  Id, 

85.  An  independent  train  of  mechanism  to 
operate  a  sliding  bar  by  the  depression  of  the 
keys  in  a  cash  register,  although  quite  different 
in  detail,  is  an  equivalent  of  auch  a  train  of 
mechanism  in  the  Ritty  and  Birch  patent, 
271,368,  to  operate  a  pivoted  wing,  both  wing 
and  sliding  bar  being  well-known  methods  of 
accomplishing  the  same  result,  bat  the  opera- 
tion thereof  by  such  independent  mechanism 
set  in  motion  by  the  action  of  the  keya  being 
original  in  such  patent.  National  Coih-Begister 
Co.  V.  Boiton  Ca$h  Indicator  d  R.  Co.     /    511 

86.  A  grating  made  up  of  abort  vertical  slots. 
Done  of  which  run  the  entire  height  or  even 
balf  the  height  of  a  apark  arrester,  doea  not 
infringe  a  spark-arrester  made  of  vertical  bars 
with  spaces  between  them  for  their  whole 
length.    Lehigh    VaUe^  K    Co.  v.  Kearney 
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87.  The  Kearney  and  Tronaon  reissued  pa* 
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tent,    5184    for    an  improvement   in 
arresters,  which,  after  rejection  of  a  claim  for 
combination  of  a  spark  arrester  with  the 
head  of  a  locomotive,  was  made  to  claioi 
grate  with  longitudinal  bars.wbich  grating  w 
described  in  no  other  form  than  that  of  a  seri 
of  long  vertical  baia. — muat  be  limited  to  tbst 
form  of  grating.  Jd. 

88.  The  Timken  patent  buggy  apringa  ba^- 
ing  their  heels  attached  at  ibe  aides  of  the 
wagonbed  and  crossing  each  other  from  oos 
side  to  the  other,  with  both  flexible  for  the  en- 
tire distance  between  the  shacklelMr  and  the 
first  attaching  bolt,  are  not  infringed.  CTeo  if 
the  patent  ia  valid,  by  springs  attached  at 
about  the  center  of  the  wagonbed  and  which 
do  not  cross  each  other,  and  are  flexible  for 
less  than  half  the  length  between  the  absckle 
end  and  the  bolt.     OUn  v.  Timken,  100 

89.  aaim  1  of  the  Olin  patent,  223,813.  for 
an  improvement  in  harvesters,  which  describes 
aswingingelevator  located  upon  the  grain  or 
ascending  side  of  the  main  belt,  pivoted  at  its 
lower  end  and  movable  at  ita  upper  end,  can- 
not be  construed,  in  view  of  prior  devices  and 
of  the  doubtful  utility  of  the  invention,  to 
cover  a  similar  device  located  upon  the  atolMs 
side,  pivoted  at  its  upper  end  and  avringinc  at 
its  lower  end.  Deering  v.  Winona  Barveotor 
Works,  ISS 

40.  The  Bovd  patent,  800,687,  f or  an  ia- 
provement  in  hay  elevators  and  carriera,  bein^ 
valid,  in  view  of  the  state  of  the  art,  only  for 
the  precise  devices  mentioned  in  the  daima,  and 
the  specific  or  distinguishing  device  tliereiB 
represented  being  a  peculiar  construction  of 
lugs  including  projections  from  an  upper 
ledge  of  a  stop  to  engage  with  a  catch,  the 
Stiickler  patent.  279,889,  which  does  not  have 
such  lugs,  ia  not  an  infringement.  Bogd  v. 
JanewiUe  Hay  Tool  Co.  f7S 

41.  Infringement  of  a  ahredding  roller  in  a 
day  disintegrator,  which  baa  a  aolid  face  with 
louffitudinu  grooves  inclosing  sted  bars,  b  oot 
avoided  by  makioff  the  cylinder  ta  the  form  of 
a  skeleton  with  knWes  on  projecting  anna,  and 
then  forming  the  periphery  trr  hU&g  ia  metal 
platea  between  the  knives,  d  d  A.  iWtt  S 
Co,  V.  Creager,  S75 

48.  The  Roberta  reiaaue  patent,  7,841,  for  an 
improvement  in  coal  acreens  and  chutes,  one 
claim  of  which  is  for  a  portable  machine  la- 
dudiog  the  use  of  the  screens  aa  an  dement, 
other  claims  including  screens,  while  atill  an- 
other daim  omita  the  screen  Imt  daima  a  falw 
bottom  or  metal  blank  in  lien  of  tlie  acreen  in 
a  reaervoir  underneath  the  hopper,  ~la  not  in- 
fringed bv  a  portable  machine  which  baa  no 
screens  ana  which  has  no  reservoir  beneath  tks 
hopper,  but  which  merely  drops  the  coal 
through  the  bottom  of  the  hopper  directly  up- 
on the  chute,  which  ia  provided  with  a  grata. 
Black  Diamond  Coal  Min.  Co.  v.  Bndtior  0ml 
Co.  n 

48.  The  Gray  patent,  822,805,  for  an  im- 

Srovement  in  roller  mills,  oonsiatinr  of  a  tomt- 
ioation  of  a  movable  roller  beaiing,  a  rod 
connecting  the  two  bearinga  of  the  rollen,  aa 
adjustable  atop  device  to  limit  the  inward 
movement,  an  outside  sprfaiff  with  meana  oC 
adjusting  it,  and  a  stop  and  holding  devlcs  at 
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tbe  opposite  end  of  the  rod  from  the  spring,— 
does  not  cover  broadly  the  devices  for  roller 
adjustment  a  td  is  not  infringed  by  a  machine 
"v^hich  has  no  rod  connecting  the  two  bearings, 
nor  any  equivalent  therefor,  but  in  lieu  of  it 
an  upright  rod  encircled  by  a  spiral  spring  at 
each  end  of  the  roller,  with  a  nut  operating 
such  spring  pressing  upon  a  horizontal  arm  of 
the  bearing  through  which  the  rod  passes,  so 
that  by  screwing  down  the  nut  the  adjustable 
roller  is  separated  from  the  other,  and  forced 
back  by  the  spring  when  the  nut  is  loosened, 
while  the  stop  and  spreading  device  is  not  con- 
nected at  all  with  the  rod,  but  is  located  at  the 
bottom  of  a  swinging  bearing  operated  by  a 
lever  applied  to  an  exceniric  shaft.     Consoli- 
daUd  Boiling-Mill  Co.  v.  Barnard  <fc  X.  Mfg. 
Co.  417 

44.  The  Royer  patent,  77,920,  for  a  machine 
for  treating  hides,  which  is  described  as  a 
vertical  shaft  within  a  vertical  cylindrical  crib, 
with  a  weight  aided  by  pressure  to  crowd 
down  the  hides,  being  carefully  restricted  by 
the  claim  to  a  shaft  and  crib  in  a  vertical  posi- 
tion and  tbe  use  of  a  weight  aided  by  pressure, 
—cannot.  l)e  construed  to  cover  a  machine  with 
a  horizontal  crib  having  pressure  -applied  at 
the  ends  by  false  heads  by  weights,  spring,  and 
a  crank.     Coupe  v.  Boyer,  263 

PAVING.    See  Contracts,  8. 

PAYMASTER.    See  Courtb-Martial,  1. 

PEDDLERS.    See  Commbbce,  8. 

PENALTY*    See  Banks,  4,  6;  Constitu- 
tional Law,  1;  Insuranob,  2. 

PENSIONS.    See  also  Indictment,  21,  22. 

1.  The  Act  of  Congress  making  it  unlawful 
to  take  more  than  $10 compensation  for  prose- 
cuting a  pension  claim  is  not  unconstitutional 
as  interfering  with  the  price  of  labor  and  the 
freedom  of  contract,  since  the  whole  subject  of 
pensions  and  regulations  as  to  their  prosecution 
is  within  the  control  of  Congress.  Frubie  ▼. 
United  States,  657 

2.  The  guilt  of  a  pension  agent  In  taking 
more  than  $10  as  compensation  for  prosecuting 
a  claim  does  not  turn  on  his  success  in  obtain- 
ing the  pension,  or  the  payment  of  his  commis- 
sion out  of  the  particular  money  received  for 
the  pension.  Id. 

PER  DIEM.    See  Abmt;  Distbict  Attob- 

NBT,  2. 

PETITION.    See  Bonds,  4. 
PHYSICIANS.    See  Eyidbncb,  27. 

PLEADING.    See  also  Action  ob  Suit,  5. 

1.  A  pica  to  the  jurisdiction  cannot  be  sus 
tained  when  its  correctness  depends  upon  the 
existence   of  facts   which  are  not   admitted. 

Wright  V.  United  States,  963 

2.  A  complaint  against  persons  jointly  and 
severally  liable  should  not  be  dismissed  as  to 
one  of  them  who  has  not  appeared,  on  a  de- 
murrer by  the  other.     United  States  v.  Piatt, 

039 


8.  It  is  tbe  duty  of  the  court  to  give  minor 
defendants  the  benefit  of  the  statute  of  limita- 
tions under  an  answer  for  them  hy  a  guardian 
ad  litem  submitting  their  rights  to  the  protec- 
tion of  the  court.      W/tite  v.  Miller,  921 

4.  Description  of  a  party  as  "a  citizen  of 
London,  England,"  does  not  sufllcieutly  show 
that  he  is  an  alien  for  the  purpose  of  giving 
jurisdiction  to  a  Federal  court.  Stuart  vi 
Easton,  841 

5.  The  description  of  a  party  as  "of  Chelsea"" 
in  a  certain  coiiuty  and  state  is  not  a  sutticient 
alk'iratiou  of  citizenship  for  the  purpose  of  ju- 
risdiction in  a  Federal  court.  Home  v.  Oeorge 
H,  Hammond  Co.  197;  Cooper  v.  Newell,    24^ 

6.  Delay  for  six  years  will  be  ground  for 
denying  leave  to  withdraw  an  answer,  in  the 
absence  of  fraud  or  collusion.  White  v.  Mil- 
ler, 921 

7.  Consent  to  the  filing  of  an  amended 
petition  does  not  waive  the  defense  that  it 
states  a  new  cause  of  action  which  is  barred 
by  the  statute  of  limitations.  Union  P.  B,  Co. 
v.  Wyler,  98a 

8.  The  invalidity  of  a  patent,  which  is  mani* 
fest  upon  its  face,  may  be  decided  on  a  de- 
murrer.   Bichards  v.  0/iase  BUoator  Co,     991 

POISON.    See  Indictment,  23. 

POSTOFFICE.  See  Action  or  Suit.  0,. 
8;  Assumpsit;  Commerce,  2;  Coxtuacts^ 
5;  Estoppkl,  9;  Indictment,  19. 

PRINCIPAL  AND  AGENT. 

One  who  approves  a  contract  made  by^ 
another  assuming  to  act  for  him,  and  takes  the 
benefit  of  the  contract,  is  bound  by  any  con- 
duct on  the  part  of  his  assumed  agent  which 
might  entitle  the  other  party  to  a  rescission. 
Clark  V.  Beeder,  1070 

PRINCIPAL      AND     SURETY.    See 

Admiraltt,  2. 

PRIVATE  LAND  CLAIMS.  See  Ap- 
peal AND  Erbob,  7,  8;  Public  Lands^ 
IS. 

PROHIBITION. 

1.  Where  the  court  whose  action  Is  sought 
to  be  prohibited  has  clearly  no  jurisdiction  of 
tbe  cause  originally,  or  of  some  collateral  mat- 
ter arising  therein,  a  party  who  has  objected 
to  the  jurisdiction  at  the  outset  and  has  no 
other  remedy  is  entitled  to  a  writ  of  prohibi- 
tion as  a  matter  of  right.    Be  Bice,  198 

2.  Where  there  is  another  legal  remedy  by 
appeal  or  otherwise,  or  where  the  question  of 
the  jurisdiction  of  tbe  court  is  doubtful  or 
depends  on  facts  which  are  not  made  matter  of 
record,  or  where  the  application  for  a  writ  of 
prohibition  is  made  by  a  stranger,  the  grant- 
ing or  refusal  of  the  writ  is  discretionary; 
nor  is  the  granting  of  the  writ  obligatory  where 
the  case  has  gone  to  sentence,  and  the  want  of 
jurisdiction  does  not  appear  upon  tbe  face  of 
the  proceedings.  Id. 

3.  The  district  court,  having  general  juris- 
diction  over  the  subject  matter  and  parties  oo 


PBOTB0T— PUBUO  LaNDS. 


•  libel  in  admiralty  against  a  abip,  will  not  be 
preyeoted  by  writ  of  prohibition  from  proceed- 
ing to  determine  the  liability  of  cbarterers 
brought  in  as  defendants  on  petition  of  the 
owners  of  the  vessel  libeled,  since  any  error  in 
entertaining  a  claim  against  the  cbarterers  can 
be  corrected  on  appeal  Bx  parte  J^em  York  d 
P.  B.  SUanUhip  Co.  246 

PROTEST.    See  Contbacts.  7;  Dunsa,  9. 

PUBLICATION. 

A  provision  for  thirty  days'  notice  of 
sale  by  publication  once  a  week  for  three 
weeks  successively  does  not  require  that  the 
last  notice,  but  only  the  first,  shall  be  pub- 
lished thirty  days  before  the  sale.  Bell  SUter  i 
d  a  Min.  Oo.  V.  Firet  Nat,  Bank,  497 

PUBLIC  IMPROVEMENTS.  See  CON- 

TBA0T8,  8. 

PUBLIC  LANDS.  See  also  Evidsncb,  10» 
20. 

1.  The  determination  of  local  land  officers 
tinder  U.  S.  Rev.  Stat.  §  2263,  on  proof  of  the 
settlement  and  improvement  required  of  a  pre- 
emptor,  is  subject  to  review  by  the  commis- 
sioner of  the  general  land  office  and  the  sec- 
retary of  the  interior.    Orchard  v.  Alexander, 

787 

2.  The  administration  of  any  particular 
ffrant  of  public  lands  falls  wholly  and  abso- 
lutely within  the  jurisdiction  of  the  commis- 
sioner of  the  general  land  office,  under  the 
supervision  and  direction  of  the  secretary  of 
the  interior,  in  the  absence  of  some  specific 
pro V  ision  to  the  contrary.  BUhop  af  Neiqaaily 
V.  Q%bb(m,  981 

8.  The  words  "  public  land  laws,"  In  the 
Act  of  March  2,  1889,  confirming  claims  in 
lands  forfeited  bv  that  Act  which  have  arisen 
under  color  of  the  public  land  laws,  include 
special  as  well  as  general  Acts  of  Congress 
disposing  of  public  lands,  since  the  claims  ex> 
isting  to  such  lands  were  known  by  Congress  to 
arise  at  least  in  part  under  special  grants.  Lake 
Superior  Ship  Canal,  B,  d  L  Oo.  i.  Cunning- 
ham, 183 

4.  GkneraT  terms  in  a  subsequent  grant  of 
public  lands  do  not  include  lands  embraced 
within  the  terms  of  the  prior  grant.  Id, 

6.  A  proclamation  by  the  President  ap- 
pointing a  certaio  day  for  the  commencement 
of  the  ^e  of  public  lands  in  a  certain  town- 
ship, but  expressly  excepting  and  ezcludiug 
mineral  land  therefrom,  leaves  the  time  for 
making  payment  on  claims  for  mineral  lands 
unaffected  thereby.     Whitney  v.  Taylor,     906 

6.  Failure  to  file  notice  of  a  claim  within 
three  months  after  the  survey  of  lands  previ- 
ously claimed  by  pre-emption,  as  required  by 
the  Act  of  Congress  of  1858,  g  6  (10  Stat.  246), 
has  no  effect  on  the  validity  of  a  dedaratorv 
statement  filed  while  the  land  was  unsurveyea, 
as  against  a  subsequent  location  of  a  railroad 
grant  Id. 

7.  A  confirmation  by  Act  of  Congress  of  the 
title  to  land  "not  exceeding  640  acres  now  oc- 
cupied as  missionary  stations"  makes  the  ex- 
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tent  of  occupancy  a  limit  of  the  grant;  and 
such  occupancy  must  be  independent,  sod  noc 
subordinate  to  that  of  a  trading  post.  BiAop 
qf  Neegually  v.  Gibbon,  9tl 

8.  An  unsworn  declaratory  statement  to  tlia 
effect  that  the  claimant  has  settled  and  im- 
proved land  and  intends  to  purchase  it  mider 
the  pre-emption  law,  when  accepted  by  the 
local  land  officers  and  noted  on  the  land  books, 
is  sufficient  to  take  the  land  oat  of  the  scope 
of  a  railroad  grant  having  the  usual  exoeptinc 
clauses.     Whitney  v.  Taylor,  906 

9.  Land  Included  within  an  existing  daim 
on  the  records  of  a  local  land  office,  on  the 
part  of  an  individual  under  the  homestead  or 
pre  emption  law,  which  has  been  recognized 
by  officers  of  the  government,  is  within  the 
ordinary  excepting  clauses  of  a  railroad  rrant, 
although  the  claim  may  be  unenforceable  aad 
subject  to  cancellation.  If  It  has  not  In  fact 
been  canceled  or  set  aside.  Id, 

Homestead* 

10.  The  mere  occupation  of  land  bj  enter- 
ing it  for  a  homestead  did  not,  prior  to  the 
Act  of  May  14,  1880,  give  the  occupant  any 
rights  as  against  a  withdrawal  of  the  land  from 
the  public  domain  before  such  entry  was  made. 
Maddox  v.  Burnham,  5i7 

11.  An  occupant  of  land,  with  a  ri|tfat  to 
enter  it  as  a  homestead,  who  makes  formal  ap- 
plication which  Is  rejected  wrongfully,  does 
not  forfeit  or  lose  his  rights  because  he  there- 
upon attempts  to  pre-empt  it  under  advice  of 
the  register,  but  has  an  equity  which  most  be 

I>rote<Hed  against  a  subsequent  transfer  of  the 
egal  title  to  a  railway  company  under  a  grant. 
Ard  V.  Brandon,'  58S 

12.  Knowledge  of  a  homestead  settler  at  the 
time  of  entering  on  the  land,  that  It  was  em- 
braced in  an  ola  railroad  grant  which  he  rea- 
sonably expected  would  be  soon  restored  by 
Congress  to  the  government,  does  not  preveDt 
him  from  being  a  bona  fide  homestead  dai  in- 
ant  within  the  meaning  of  the  Act  of  Congress 
of  March  2,  1889,  forfeiting  the  srant  and  coo- 
firming  bona  fide  homestead  and  pre  emptkm 
claims.  Lake  Superior  Ship  Oanal,  B,  d  I, 
Oo,  V.  Cunninyham,  18S 

18.  A  person  In  the  actual  occupatloa  of 
land  covered  by  a  railroad  grant,  with  a  view 
of  making  a  homestead  of  it  under  the  laws  of 
the  United  State*  on  May  1,  1888.  although  be 
did  not  attempt  to  make  an  entry  in  the  land 
office  until  afterwards,  might  have  a  bona  fide 
homestead  claim  which  Is  confirmed  by  the 
Act  of  Congress  of  March  2,  18H9,  conflrmlDs 
bona  fide  preemption  or  homestead  claims  ex- 
isting May  1,  1888.  in  lands  within  the  limits 
of  a  railroad  grant  which  was  forfeited  br 
that  Act.  M 

14.  The  right  of  homestead  settlers  to  eolcr 
on  lands  of  the  Ft  Dodge  MillUry  Reservatioe 
under  the  Act  of  Dea  15,  IHcSO,  dors  not  ex- 
tend to  that  part  of  the  reservatloo  which  coe- 
sisted  of  lands  affecteti  bv  a  trust  for  the  bee- 
efit  of  Indians,  and  whico,  under  the  Act  of 
May  28. 1880,  were  made  subject  to  entry  oely 
by  actual  settlers  **having  the  qusltficatloee 
of  pre-emptors.**    Firoei  T,Wenie,  €14 

Conflietinc  elalms« 

15.  A  purchaser  of  land  for  a  Tslosbls  eoa- 

IM,  IM,  167,  lis  D.  ft. 
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«ideraiion,  from  parties  who  obtained  title 
under  a  Mexican  grant  which  as  originally 
made  and  confirmed  included  the  tract  in 
question,  is  entitled  to  such  land  as  against  s 
homestead  claimant.    Bayi  y.  Steiger^       468 

16.  Occupation  and  settlement  of  lands  with- 
in the  iodemnity  limits  of  a  railroad  grant  and 
therefore  not  open  to  entry,  with  Imowledge 
of  the  facts  and  the  law,  gives  no  right  to  the 
land  in  case  it  Is  subsequently  selected  by  the 
railway  company  to  satisfy  the  grant.  Wood 
▼.  Beach,  528 

17.  A  release  by  a  state  to  which  a  grant  of 
lands  to  aid  in  the  construction  of  railroads 
had  been  made,  of  all  the  lands  appropriated 
to  one  of  two  intersecting  roads,  leaves  an  un- 
divided moiety  of  such  lands  as  were  within 
the  * 'place"  limits  of  both  roads  as  located  un- 
jiffected  by  the  release,  although  a  railroad 
company  which  had  become  the  beneficial 
owner  of  the  property  of  botb  the  former  com- 
panies may  have  executed  to  the  state  a  release 
of  all  its  interests  in  the  lands.  Jjonahue  v. 
Lake  tiuperior  Ship  Canal,  H.  d  J.  Co.        194 

18.  A  release  by  a  state  to  which  lands  were 
granted  in  aid  of  several  railroads,  which  in- 
cludes only  (be  lands  apprupnaied  to  one  of 
them,  cannot  be  construed,  by  any  theory  of 
the  obvious  intent  and  general  understanding, 
to  operate  as  a  release  of  the  other  lands,  where 
Congress  bas  not  attempted  to  forfeit  the  erant, 
tut  the  release  alone  is  in  question.  Lc^  Su- 
perior 8/tip  CancU,  B,  d  L  Co.  y,  Cunningham, 

183 

19.  Lands  included  in  the  grant  to  the  state 
of  Michigan  by  the  Act  of  Congress  of  June  8, 
1850,  in  aid  of  railroads,  to  which  conflicting 
•claims,  lK>th  invalid,  were  made  before  forfeit- 
ure of  the  grant  was  asserted,  one  of  tbem 
being  a  claim  of  homestead  and  the  other  a 
claim  under  selection  and  certification  of  the 
lands  to  a  canal  company  under  a  special  grant 
by  Congress  on  July  8.  1866,  are  confirmed  to 
the  canal  company  by  the  Act  of  March  2, 
1889,  forfeiting  the  railroad  grant,  unless  bona 
fide  homestead  or  pre  emption  claims  existed 
on  May  1,  ]b88,  but  such  claims  are  confirmed 
in  preference  to  the  canal  grant.  Id,;  Lake 
Superior  Sliip  Canal,  R.  db  L  Co.  t.  Finan, 

194 
Surrey* 

20.  A  survey  It  by  necessary  implication 
contemplated  by  an  Act  of  Congress  confirm- 
ing a  grant  which  bad  never  been  surveyed,  in 
the  al^nce  of  any  express  statement  in  the 
Act  indicating  a  contrary  intention.  Stoneroad 
▼.  Sloneroad,  966 

21.  Lack  of  notice  to  holders  of  a  ^nt,  and 
the  fact  that  some  of  tbem  were  minors  and 
some  were  under  coverture,  do  not  invalidate 
a  survey  of  the  grant  to  separate  it  from  the 
public  domain.  Id, 

22.  A  survey  of  a  grant  authorized  by  Act 
of  Congress  cannot  be  shown  to  be  incorrect  in 
a  suit  between  individuals.  Id, 

28.  A  survey  made  by  proper  officers  of  the 
United  States,  and  confirmed  by  the  land  de- 
partment, cannot  be  shown  to  be  inaccurate  by 
collateral  attack  in  the  courts,  although  the 
question  whether  toy  particular  tract  of  land 
it  within  the  surveyor  not  is  a  question  of  fact 


always  open  to  inquiry  in  the  courts.    RaueU 
T.  Maxwdl  Land  Oram  Co.  971 

QUIETING  TITLE.  See  Cloud  on 
Title. 

QUITCLAIM.    See  Clotjd  on  Titled  8. 

RAILROADS.  See  also  Action  ob  Suit, 
1;  Bonds,  8,  5-8;  Carriebs,  1,  2;  Con- 
stitutional Law,  8;  Contracts,  6; 
Courts,  81;  Deed;  Eyidenoe,  89;  Mas- 
ter AND  Servant.  2,  8;  Public  Lands, 
8.  9,  11-18, 16-19;  Receivers,  2;  Taxes, 
8-6;  Vendor  and  Purchasbb. 

1.  A  railroad  company  cannot  be  acquitted 
from  a  responsibility  for  negligent  operation 
of  its  road  because  it  is  in  the  control  of  trustees 
under  a  deed  of  trust, — at  least  unless  the  busi- 
ness management  and  operation  of  the  road  are 
conducted  b^  the  trustees  to  the  exclusion  of 
the  compan;^,  its  officers  and  boa^d  of  directors. 
Penneytvania  B.  Co.  v.  Jone$,  176 

2.  A  joint  liability  of  several  railroad  com- 
panies bavini;  the  same  operating  and  account- 
ing officers  exists  for  a  collision  between  trains 
on  a  road  the  parts  of  which  are  owned  by 
them  separately,  but  which  is  managed  and 
controllcKl  for  their  common  use,  and  the  gross 
earnings  of  which  go  into  the  hands  of  a  com- 
mon treasurer  for  division  among  them  after 
paving  operating  expenses,  according  to  some 
rule  not  definitely  shown,  but  appsrently  in 
proportion  to  the  miles  of  track  owned  by  each, 
where  at  the  time  of  the  collision  on  a  portion 
of  the  road  owned  by  one  company  the  engi- 
neer and  fireman  of  the  train  in  fault  were  em- 
ployes of  another  company,  while  the  con- 
ductor and  brakeman  were  employes  of  a 
third  company  which  owned  the  engine,  while 
a  pilot  employed  by  the  three  companies  was 
in  charge  of  the  other  train.  Id. 

REAL  PROPERTY.  See  also  Liicita- 
TiON  OF  Actions,  8. 

1.  The  omission  of  the  name  of  the  state 
from  the  general  index  of  the  records  of  a  tax 
deed  is  not  fatal  Bardon  t.  Land  A  R. 
Imp.  Co,  719 

2.  The  designation  of  the  range  in  which 
land  lies  as  "East,"  instead  of  "West,"  does 
not  make  the  general  index  to  records  void 
where  the  range  named  is  not  in  the  county, 
and  the  true  description  is  found  on  the  record 
of  the  deed,  which  is  referred  to.  Id. 

8.  A  copy  of  the  general  index  of  public 
records,  which  had  become  dilapidated,  made 
under  Wis.  Laws  1860,  chap.  201,  which  is  not 
defective,  is  equally  as  eftective  as  an  original 
would  be,  although  the  old  record  was  defect- 
ive. Id, 

RECEIVERS.  See  also  Constitutional 
Law,  2;  Courts,  25-27. 

1.  A  receiver  appointed  bv  a  state  court  has 
such  a  standing  in  a  Federal  court  as  will  en- 
title him  to  petition  for  the  restoration  of  the 
property  to  his  possession  when  it  has  been 
taken  away  by  a  receiver  of  the  latter  court, 
and  may  appeal  from  an  order  refusing  to  re- 
store such  possession.    Shields  Y.  Coleman,  660 
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9.  A  railroad  without  any  rolling  stock  or 
employ^  and  in  the  bands  of  a  receiver  may 
be  Held  to  be  practically  manat^ed  by  its  a^nts 
and  employes  so  as  to  be  liable  for  a  collision 
thereon,  where  the  receiver  has  permitted  the 
contiuuHlion  of  a  prior  arrao/iemeDt  of  the  com- 
pany with  other  companies  for  a  common  use, 
management,  and  control  of  their  several  roads, 
with  a  division  of  the  proceeds  by  their  com- 
mon treasurer  after  paying  operating  expenses, 
and  as  a  part  of  this  arrangement  the  money 
for  carrying  mails  over  the  road  has  continued 
to  be  paid  to  an  appointed  agent  of  the  com- 
pany, subject  to  the  receivership,  and  to  be  di- 
vided as  part  of  the  common  fund.  Penmyl 
vania  B,  Co.  ▼.  Jones,  176 

8.  The  mere  fact  that,  in  the  administration 
of  the  assets  of  an  insolvent  corporation  in  the 
custody  of  receivers,  summary  proceedings  are 
resorted  to,  does  not  in  itself  affect  the  juris- 
diction of  the  circuit  court  as  having  proceeded 
in  excess  of  its  powers.     Re  Rice,  198 

RECITALS.     See   Bonds,  1,  6;   Indict- 

MKNT,  14. 

RECORD.    See  LnciTATioN  of  Actions,  8; 
Real  Pbopebtt;  Taxes,  9,  10. 

REFERENCE.      See    also   Appeal   and 
Erkor,  63,  81,  82. 

1.  Reference  by  consent,  by  a  circuit  court 
of  the  United  States,  to  a  so-called  master 
commissioner  as  referee  for  report,  although 
no  such  officer  is  known  to  the  law,  does  not 
make  the  reference  invalid,  as  the  court  could 
refer  the  case  to  a  private  person.  Shipman 
T.  8traiUtiUe  Central  Min.  Co.  1015 

2.  The  withdrawal  of  exceptions  to  a  mas- 
ter's report  must  be  deemed  an  abandonment 
of  them  and  an  acquiescence  in  the  decree. 
Oreen  ▼.  Bogue,  1061 

RELEASE.    See  also  Publio  Lands,  17, 
18. 

Failure  to  read  a  release  before  signing  it 
does  not  prevent  a  person  from  repudiating  it 
on  the  ground  that  he  did  not  understand  its 
contents,  if  it  was  signed  while  he  was  in  b^ 
prostrated  by  the  shock  of  a  collision  in  which 
be  was  injured  and  for  which  the  release  of 
damages  was  given  .—especially  if  he  was  in 
pain  and  to  some  extent  under  the  influence  of 
morphine.     Union  P,  R.  Co.  v.  Harrie,    1008 

REMOVAL    OF    CAUSES.     See    also 
Afpkal  and  Erbor,  28,  78,  74,  92. 

1.  Jurisdiction  of  the  circuit  court  of  the 
United  States  on  removal  from  a  state  court  is 
limited  by  the  Act  of  March  8,  1887.  §  2.  as 
corrected  in  1888,  to  cases  of  which  the  court 
might  have  taken  original  jurisdiction.  Mexi- 
can Nat.  R.  Co,  ▼.  Davidson,  672 

2.  The  fact  that  both  plaintiff  and  one  de- 
fendant were  citizens  of  the  same  state  when 
a  suit  was  brought  in  a  state  court  'does  not 
show  that  a  controversy  might  not  exist  be- 
tween citizens  of  different  states  which  would 
authorize  a  removal  to  a  Federal  court  under 
the  Act  of  1875.     Eter$Y.  Wa(son,  520  J 
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8.  A  case  not  depending  on  the  dtiifpahfy 
of  the  parties,  nor  otherwise  especially  pro- 
vided for,  cannot  be  removed  from  a  sdm 
court  into  the  circuit  court  of  the  United  States* 
as  one  arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  unless  that  ap- 
pears by  the  plaintiff's  statement  of  bis  owo 
claim;  and  if  it  does  not  so  appear,  the  want, 
cannot  be  supplied  by  any  statement  in  the  peti- 
tion for  remi:val  or  in  the  subsequent  plead- 
ings.  ChappeU  ▼.  Watencorth,  85;  East  Lc^m 
Land  Co.  v.  Broton,  23S 

4.  The  right  to  remove  a  suit  to  the<rircult 
court  on  an  intervention  of  parties  claimin|^ 
several  interests,  where  there  are  separate  de- 
fenses to  them,  may  be  made  out,  althoogli 
developments  in  the  after  progress  of  the  caao 
may  show  that  the  controvenies  are  not  sep- 
arable.    Conndl  t.  Smitey,  44S 

5.  A  suit  by  a  state  against  a  corporation  of 
another  state  to  enforce  taxes  and  penalties 
under  its  own  revenue  laws  cannot  be  reaK>ve(i 
bv  the  defendant  into  the  circuit  court  of  the 
United  States  unless  the  complaint  itself  pre- 
sents a  Federal  question.  Boetal  TcUg.  Cahie 
Co.  V.  Alabama,  *  281 

6.  An  action  between  a  citizen  of  a  state  and 
a  citizen  of  one  of  the  territories  which  were 
admitted  as  states  by  the  Act  of  (^ongresa  of 
Feb.  22,  1889.  admitting  North  Dakou  and 
other  states,  may  be  transferred  on  the  ground 
of  diverse  citizenship  to  the  circuit  court  of 
the  United  States  for  the  newly  created  dtstrict 
in  which  the  former  resident  of  the  territory 
resides,  by  virtue  of  the  provision  in  ^  2J  of 
that  Act,  making^  such  drcuit  court  iht  suc- 
cessor of  the  territorial  court  in  cases  of  whi^ 
it  might  have  had  jurisdiction  had  such  drcoit 
court  existed  at  the  commencement  of  the  ac- 
tion. Koenigsberger  v.  Biehmand  Silter  Min. 
Co. 


7.  A  case  pending  on  appeal  in  the  supreme 
court,  as  well  as  cases  pending  in  the  court  of 
original  iurisdiction,  is  included  in  the  provi- 
sion of  the  Act  of  Congress  admitting  Kortb 
Dakota  and  other  states,  by  which  the  circuit 
court  of  the  United  States  newly  crested  for 
the  new  state  is  given  jurisdiction  of  cases  of 
which  it  would  have  had  jurisdiction  hsd  the 
court  existed  at  their  commencement  Id. 

8.  A  petition  for  removsl  to  •  Federal  oouit 
on  the  ground  of  citizenship  is  insuttldeni 
where  it  does  not  show  of  what  slate  the  i^aiii- 
tiff  was  s  citizen  at  the  time  of  the  conimeooe> 
ment  of  the  action.  Mattingly  v.  ISofikmettterm 
Virginia  B  Co.  8M 

0.  A  petition  for  removal  does  not  suffi- 
ciently allege  the  citizenahip  of  the  plaintiff  by 
stating  that  he  resides  in  a  certain  state,  whiJe 
the  defendant  is  alleged  to  be  •  citispn  of  s 
different  state,  although  there  is  a  further 
statement  that  the  matters  in  controversy  are 
** wholly  between  citizens  of  different  states.** 
Neel  V.  Penneyluinia  Co.  654 

REPRIEVE.    See  Habeas  Cokpum»  2. 

SALE. 

A  street-railway  company  which  orders  cars 
to  be  built,  and  after  receiving  them  complains 
that  the  brakes   are  defective,  expreaslnf  % 

156.  166,  U7,  1*8  r.  ^ 
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reftdioess  to  pay  the  bill  as  soon  as  the  brakes 
are  made  sufficient  for  use,  while  the  manu- 
facturer expresses  a  willingness  to  remedy  the 
defects,  thereby  loses  the  right  to  rescind 
the  contract  and  return  the  cars,  but  can,  at  the 
most,  only  deduct  the  reasonable  cost  of  ob- 
taining new  brakes  for  use  on  the  cars.  PuU- 
man  Falaed-Cfar  Od,  ▼.  Metropolitan  Street  R. 
Oa.  632 

SCHOOLS.      See     Bills     akd    Notes; 
Boin>8,9. 

SEAL»    See  Attachhbnt. 

SECRETARY   OF   INTERIOR.     See 

Public  Lands,  1,  8. 

SECRETARY   OF   WAR.     See   Mak 

DAMUS,  8. 

SET-OFF.    See  also  Indians,  1. 

A  mortgagee  takes  an  assignment  fromaprior 
owner  of  tbe  property,  of  a  claim  ag^ainst  one 
who  assumed  me  mortgage  debt,  subject  to  all 
set-offs  in  favor  of  tbe  latter  against  the  as- 
signor.   EpUcopal  City  Mission  y.  Brown,  960 

SHAWNEES.     See   Indians,    1,   2;    In- 

TEBEST,  1. 

SHIPPING.    See  also  Admiraltt;  Aybb- 

AGE;  COHMEKCE,  8;  EviDENCB,  6,  7. 

1.  The  warranty  of  seaworthiness  of  a  ship 
on  which  goods  are  transported  is  absolute, 
and  extends  to  latent  defects  not  ordinarily 
susceptible  of  detection.     The  Caledonia,   644 

2.  An  exception  in  a  bill  of  lading,  of  loss 
or  damage  from  delays,  steam  boilers,  and  ma- 
chinery or  defects  therein,  does  not  apply  to 
loss  from  unseaworthiness.  IcL 

8.  A  vessel  should  be  held  liable  for  failure 
to  adopt  additional  precautions  under  Rule  24, 
only  when  imperatively  required  by  the  special 
circumstances  of  tbe  case,  as  she  discharges  her 
full  duty  under  ordinary  circumstances  by 
faithful  and  literal  observance  of  the  regular 
rules.     ITie  Oregon,  943 

4.  Exceptions  to  the  rules  of  navigation 
should  be  admitted  with  great  caution,  and 
only  when  imperatively  required  by  tbe  special 
circumstances  mentioned  in  Rule  24.  The 
BreakKater,  189 

5.  The  provision  of  U.  8.  Rev.  Stat.  §  4234, 
requiring  a  torch  to  be  exhibited  on  sailing  ves- 
sels, even  if  it  is  not  repealed  by  the  Act  of 
1885.  §  11  (23  Stat,  at  L.  440).  does  not  apply 
to  vessels  at  anchor.     The  Oregon,  9^ 

6.  The  master  of  a  vessel  is  not  absolved, 
by  the  fact  that  she  is  in  charge  of  a  pilot, 
from  bis  dut^  to' see  that  there  is  a  sufficient 
watch  on  deck  and  that  the  men  are  attentive 
to  their  duties.  Id, 

7.  Deficiencies  in  the  watch  on  a  vessel,  il- 
lustrative of  lax  management  rather  than  dis- 
tinct faults  in  themselves,  will  not  condemn 
the  vessel  for  a  collision,  unless  shown  to  have 
contributed  thereto.  Id, 


8.  A  vessel  at  anchor  in  a  clear  night  is  not 
at  fault  for  failure  to  ring  a  bell  or  display  a 
torch  in  addition  to  the  lights  required  by  the 
rules, — especially  where  there  is  no  custom  or 
practice  requiring  it,  and  when  it  does  not  ap- 
pear that  there  would  have  been  time  to  dis- 
play the  torch  after  the  danger  was  apparent 
unless  it  had  been  already  prepared  and  at 
hand.  id. 

• 

9.  A  steamer  800  feet  long  ninning  a  river 
in  a  dark  night,  at  a  speed  of  15  miles  an  hour,^ 
where  she  is  liable  to  meet  other  vessels,  is  in 
fault  for  lack  of  an  additional  lookout,  where 
the  deck  watch  is  composed  only  of  a  river 
pilot  on  the  bridge  above  tbe  pilot-house,  a 
roan  at  the  wheel,  and  a  lookout  upon  tbe  fore- 
castle head.  Jd. 

10.  A  vessel  is  not  obliged  to  stop  at  the  first 
signal  heard  by  her,  unless  its  proximity  l>e 
be  such  as  to  indicate  immediate  danger.  Tlie 
Ludtig  HcHberg,  620 

11.  The  fact  that  a  vessel  has  been  running 
at  excessive  speed  cannot  establish  her  fault 
for  a  collision,  if  she  was  running  slow  several 
minutes  before  the  collision.  Id. 

12.  Where  a  steam  ferryboat  has  begun  to 
move  from  ber  slip  and  has  reached  the  outer 
end  of  the  pier,  the  statutory  rules  of  naviga 
tion  as  to  crossing  steamers  become  operative. 
The  Breakwater,  139 

18.  A  ferryboat  is  not  in  fault  for  leaving 
ber  slip  in  the  port  of  New  York  when  an  ap 
proacbing  vessel  is  in  sight  which  will  have 
the  obligation  to  avoid  her.  Id. 

14.  Rule  19,  requiring  in  the  case  of  cross 
ing  steamers  that  the  one  having  the  other 
upon  ber  starboard  side  shall  keep- out  of  the 
way  of  the  other,  applies  to  a  eteam  ferryboat 
from  tbe  moment  she  ^ts  under  way,  and  re- 
quires a  steamship  which  has  the  ferryboat  on 
her  starboard  side  to  keep  out  of  the  way  of 
the  ferryboat,  and  requires  the  latter  to  keep 
her  course  and  speed.  Id. 

15.  In  view  of  the  rights  of  ferryboats  to  an 
undisturbed  passage  l^tween  their  landing 
places,  it  is  the  duty  of  other  steam  vessels  to 
keep  as  near  as  possible  to  the  center  of  the 
stream  in  passincr  up  and  down  New  York 
harbor,  in  order  tba:  exit  from  and  entrance 
into  tbe  ferry  slips  shall  not  be  checked  or 
embarrassed.'  Id. 

16.  A  signal  that  a  tug  is  coming  down  on 
the  starboard  bow  of  a  steamer,  while  the  tug 
comes  in  sight  almost  immediately,  only  a  few 
hundred  feet  off,  with  nothing  to  indicate  tbe 

1>resence  of  a  tow,  does  not  make  the  steamer 
n  fault  for  proceeding,  when  she  passes  thi? 
tug  in  safety  but  strikes  the  to>¥.  T^e  Ltidvif/ 
Holberg,  620 

17.  A  tug  with  a  tow  during  a  fog,  which 
sounds  no  fog  signals,  is  in  fault  for  a  collision 
by  a  steamer  with  the  tow,— especially  wberi^ 
the  tug^s  line  is  of  great  length.  10 


SHIPPING       COMMISSIONS.        See 

Claims,  7. 

SMUGGLING.    See  Indicthert,  24,  25 
Trial,  1. 
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Spxoific  Psbfobmasod— Taxes. 


SPECIFIC  PERFORMANCE. 

1.  Specific  perfonnaDce  of  a  contract  will 
oot  be  decreed  where  the  existence  of  the  con- 
tract is  a  matter  of  doubt,— especially  when 
the  property  inyolved  is  rapidly  rising  in  value. 
De  JSoUar  ▼.  Hanseome,  956 

2.  A  decree  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate  does  not 
go  as  a  matter  of  course,  but  is  granted  or 
withheld  according  as  equity  and  justice  seem 
to  demand  in  yiew  of  all  the  circumstances  of 
the  case.    MeCabe  ▼.  Matthevon,  256 

8.  One  who  obtains  a  contract  for  a  half  in- 
terest in  a  proposed  purchase  of  land  by  pay- 
ing only  $1,  and  leaves  the  other  par^  to 
perform  the  consideration  of  the  purchase,  and 
waits  for  nearly  nine  years  while  the  land 
doubles  many  times  in  value,  with  reason  to 
believe  that  the  other  party  has  repudiated  the 
contract,  cannot  then  have  specific  perform- 
ance although  his  contract  is  recorded, — at 
least  without  the  tender  of  any  money  or  other 
consideration.  Id. 

STATE.    See  also  Appeal  and  Error,  87; 
Courts,  4,  6;  Removal  of  Causes,  5; 

WATERa 

The  acts  of  the  trustees  of  the  internal  im- 
provement fund  in  Florida,  who  consist  of  the 
governor  and  other  state  officers,  cannot  be 
impeached  on  the  ground  that  they  were  not 
lawful  state  officers  because  the  government  of 
the  state  was  illegal  on  account  of  a  rebellion, 
since  the  acts  of  state  governments  during  re- 
bellion are  valid  and  binding  except  so  far  as 
they  impair  the  supremacy  of  the  national  au- 
thority or' lust  rights  of  citizens.  Johmon  v. 
Ailantie,  G.  db  W.  2.  Trannt  Co.  556 

STATUTES. 

1.  A  statute  for  the  guidance  of  public  of- 
ficers will  not  be  regarded  as  mandatory  merely 
for  the  protection  of  the  convenience  of  a  tax- 
payer, and  not  of  his  substantial  rights.  Er- 
mrdt  V.  Se/iroeder,  94 

2.  The  proviso  operates  upon  the  entire  en- 
acting clause  in  a  statute  removing  the  bar  of 
the  statute  of  limitations  to  a  claim  against  the 
government  provided  the  claimants  were  loyal. 
Austin  V.  United  States,  206 

8.  A  later  statute  will  be  construed  to  repeal 
a  prior  one  by  implication,  only  when  it  is  so 
broad  in  its  terms  and  so  clear  and  explicit  as  to 
show  such  an  intention.     Frost  v.  Wenie,     614 

4.  The  word  "may,"  in  a  statute,  can  be 
regarded  as  imposing  a  duty  rather  thsn  con- 
ferring a  discretion,  only  when  the  context 
shows  that  this  was  the  intention  of  the  legis- 
lature.    United  States,' Siegel,  v.  Thoman,  450 

STIPULATION.    See  Admiralty. 

STREET  RAILWAYS    See  Sale. 

SUBCONTRACTOR.    See    Action    ob 
Suit,  8,  8;  Assumpsit. 

SUGAR  TRUST.    Sec  Conspiracy,  8. 

SUMMARY      PROCEEDINGS.      See 

Rbcbivsrs,  8. 
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SUPERVISORS. 

Elsotioms. 


See    YoTKM 


SUPREME  COURT  OF  THE  UHIT- 

ED   STATES.    See  Acnoai  or  Suit, 
7;  Coubts,  4. 

SURVEY.    See  Pubuc  Lands,  20-28. 

TANEY,  C.  J.    Letter  of ,  as  to  tax  oo  sala- 
ries of  judges,  see  Appendix. 

TAXES.    See  also  Claims,  6:  Cloud  cm 
Title,  10:  Injunction,  5;  Watbba. 

1.  Placing  on  the  books  of  a  county  as  lands 
of  private  persons  land  belouging  to  the  state 
for  which  no  patent  had  ever  been  issued,  or 
which  the  state  had  acquired  by  forfeiture  and 
the  expiration  of  the  time  for  redemption,  and 
the  subsequent  sale  of  such  lands  for  taxes, 
can  give  no  title  to  the  purchaser.  Rich  v. 
Braxton,  1022 

2.  Coal  in  boats  and  barges  moored  at  land- 
ings on  the  Mississippi  River,  within  the  stale 
of  Louisiana,  awaiting  orders  of  the  owners* 
agent  for  further  disposal  tboreof,  is  taxat>l0 
by  that  sUte.    Pittsburg  d  3.  Coal  Co.  v.  BaUs, 

588 

8.  The  right  of  a  territory  to  Ux  a  raflroad 
includes  that  portion  of  the  road  which  cro9f»ffl 
an  Indian  reservation  under  permission  of 
Congress.    Maricopa  dJ^.B,  d.  v.  Arigona^ 

447 

4.  A  foreign  railroad  company  cannot  ba 
compelled  to  pay  a  state  tax  on  bonds  held  by 
residents  of  the  state  but  payable  in  another 
state  at  the  principal  office  of  the  corporation, 
or  to  deduct  the  amount  of  such  tax  from  tba 
Interest  of  the  bonds  and  pay  it  to  the  state. 
Ddavaire  d  H.  Canal   Co,  t.  iVfiiuyfoaAM. 


5.  The  fact  that  the  railroad  of  a  company 
which  is  taxed  for  tolls  received  from  another 
company  for  the  use  of  its  road  extends  into 
another  state  does  not  prevent  the  state  froia 
taxing  the  tolls  received  for  that  portion  of  the 
road  which  is  within  the  state.  Aew  York^  L. 
B.dW.R  Co.  V.  Pennsifltania,  lOa 

8.  A  state  tax  on  tolls  paid  to  a  railroad 
company  for  the  use  of  its  road  by  another 
company  engaged  in  the  transportation  of 
merchandise  from  points  within  the  state  to 
points  beyond  the  state  is  not  an  interferenca 
with  interstate  commerce.  li. 

7.  A  state  tax  on  all  telegraph  companies 
doing  business  in  the  stste,  which  is  In  tht 
form  of  a  privilege  tax  but  in  lieu  of  all  other 
taxes,  and  levied  at  the  rate  of  $1  per  mile  of 
wire  on  companies  having  less  than  1.000  mllea 
of  wire,  and  in  the  sum  of  $8,000  each  on  tba 
others, — is  not  an  unconstitutional  inter fereooa 
with  commerce.  BmIoI  Tde^.  Cabk  0»,  v. 
Adams,  811 

8.  The  corporate  character  of  a  town  cannot 
be  questioneo  collaterally  by  contesting  a  lax 
deed,  after  many  years'  reo^itioo.  Bmrstotk 
V.  Land  d  B.  Imp.  Co.  71t 

0.  The  record  of  a  tax  title  voder  tba 
Arkansas  statutes  must  show  notice  in  order  to 
give  jurisdiction.    Dick  t.  ForaMcr,  901 

15(,  168, 1(7«  148  U.  & 


10.  A  tax  title  the  record  of  which  failed  to 
«how  the  jurisdictional  fact  of  notice  is  not 
«nade  valid  so  as  to  support  a  suit  to  quiet  title 
by  the  fact  that  the  state,  from  which  defend- 
«Dt  subsequently  procured  his  title,  appeared  as 
«  party  in  the  tax  proceedings.  Id, 

11.  Void  tax  deeds  under  which  five  years' 
possession  has  not  been  had  do  not  give  title 
''regularly  derived'  mediately  or  immediately 
-from  or  under  a  grant,'^  such  as  ia  protected  by 
W.  Ya.  Const  art.  18,  §  8.    Rich  v.  Braxton, 

1022 

12.  The  heirs  who  would  have  owned  the 
lands  if  they  had  not  been  sold  for  taxes  are 
-embraced  in  the  words  *'  former  owner/'  in 
tbe  provision  of  W.  Va.  Act  Nov.  16,  1878, 
§  18,  giving  the  former  owner  of  land  for- 
feited for  taxes  the  right  to  redeem  it  at  an 
time  before  the  sale  thereof. 
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TEIiEORAPHS.    See  Licbmsb;  Tazbs,  7. 

TENNESSEE.    See  Boxtndabies. 
rTEBRITORIES.  See  Bonds,  5;  Taxss,  8. 
THREATS.    See  Trial.  16. 
TIMBER.    See   Appeal  and  Ebbob,  14; 

MORTOAOB,  1. 

TIME.    Bee  Publicatioh. 
TOLLS.    See  Taxes,  5,  6;  Watbbs. 
TOWN.    See  Courtb,  9;  Taxes,  8. 
TOWN  BONDS.    See  Bonds,  3-4. 
TRESPASS.    See  Coubtb,  19. 
TRIAL.  See  also  Contempt,  1;  CouBTe,  28. 

1.  The  offense  of  receiving  and  concealing 
smuggled  property,  under  U.  8.  Rev.  Stat. 
<$  8082,  is  only  a  misdemeanor;  and  peremptonr 
challenges  cannot  be  allowed  as  in  case  of  fel- 
ony, under  U.  S.  Rev.  Stat.  §  819,  as  it  is  sub- 
ordinate to  the  offense  of  smuggling,  which 
by  §  2865  is  expressly  declared  to  be  a  misde- 
meanor.   Reagan  v.  United  States,  709 

2.  Questions  to  a  Juror  as  to  his  political  af- 
iiliations  are  properly  rejected  in  a  trial  for  an 
-election  offense,  and  even  tbe  question  whether 
the  political  affiliations  or  party  predilections 
of  the  Juror  would  tend  to  bias  his  Judgment 
ahould  not  be  permitted  in  tbe  absence  of  any 
«pecial  reason  or  ground  therefor.     Connan  v. 

United  States,  1088 

'Qnestions  for  Jury. 

8.  The  novelty  of  a  patent  is  a  question  for 
the  court,  where  it  is  to  be  determined  by  com- 
parison of  indentions  and  devices,  without  the 
-aid  of  any  extrinsic  evidence.  Market  Street 
CabU  R  Co,  V.  RowU^,  284 

4.  The  question  of  self  defense  in  a  case  of 
•hooting  by  a  boy  attacked  by  several  others 
with  sticks  is  for  the  Jury.  Alien  t.  United 
States,  854 

5.  Evidence  in  the  form  of  interviews  from 
which  plaintiffs  sought  to  infer  the  fact  of  act- 


ual notice,  opposed  by  evidence  of  defendantt 
denying  notice,  presents  a  question  for  the  Jurv. 
Oaupey.Royer,  2o8 

Instmetions. 

6.  An  expression  of  opinion  as  to  testimony 
is  permissible  in  the  Federal  courts,  in  a  charge 
to  the  Jury.    AUis  v.  United  States,  91 

7.  No  rule  compela  a  court  in  charging  a 
Jury  to  recapitulate  all  the  items  of  evidence, 
even  all  bearing  upon  a  single  question.      Id, 

8.  A  requested  instruction  as  to  the  division 
of  pasturage  between  persons  whose  lands 
are  in  the  same  enclosure  is  irrelevant,  where 
the  facts  of  the  case  show  exclusive  use  and 
occupation  by  one  party.    Lazarus  v.  Phelps, 

897 

9.  The  law  in  criminal  cases  is  to  be  ex- 
pounded by  the  court  and  applied  by  the  Jury 
to  the  facts  as  ascertained  by  them.  Slpar/  v. 
United  States,  848 

10.  It  is  not  erroneous  .to  instruct  the  Jury 
that  the  absence  or  presence  of  motive  is  not  a 
necessary  requisite  to  finding  a  jperson  guilty 
of  a  crime.    Johnson  v.  UniUd  States,       717 

11.  Instructions  on  the  subject  of  construc- 
tive presence  are  proper,  where  the  evidence 
shows  that  a  wound  was  inflicted  by  another 
person,  while  the  defendant,  though  near  by, 
did  not  show  himself  till  after  the  murder  had 
been  accomplished.  Id. 

12.  An  instruction  that  the  testimony  of  the 
accused  in  his  own  behalf  is  to  be  weighed  by 
its  own  inherent  truthfulness  or  proving  power, 
unless  corroborated,  Vs  not  erroneous.  Id, 

18.  An  instruction  as  to  the  interest  of  the 
respective  witnesses  in  a  criminal  case,  which 
states  that  the  deep  personal  interest  of  the  de- 
fendant should  be  considered  in  weighing  his 
evidence  and  determining  his  credibility,  is 
not  erroneous.    Reagan  v.  United  States,    709 

14.  The  use  of  the  words  "  probabilities" 
and  "  strong  probabilities/'  in  an  instruction 
as  to  the  weight  of  evidence  in  a  criminal  case, 
is  not  prejudicial  where  the  court  emphasizes 
the  fact  that  the  probabilities  must  be  so 
strong  as  to  exclude  any  reasonable  doubt. 
Dunbar  Y.  United  States,  890 

15.  The  right  of  an  accused  person  to  an  in- 
struction as  to  the  presumption  of  innocence 
is  not  satisfied  by  an  Instruction  as  to  reason- 
able doubt.  Cochran  v.  United  States,  704; 
Ooffln  V.  United  States,  481 

16.  A  charge  to  the  lury  to  the  effect  that 
evidence  of  previous  threats  uttered  against 
the  defendant  by  the  person  killed  was  not 
merely  not  extenuating  or  excusing  the  act  of 
the  defendant,  but  was  evidence  from  which 
the  Jury  might  infer  special  spite  or  special  ill- 
will  on  the  part  of  the  defendant,  was  not  only 
misleading  in  itself,  but  was  erroneous  for  a 
further  reason  where  it  omitted  all  reference 
to  alleged  conduct  of  the  deceased  at  the  time 
of  the  killing,  which  went  to  show  an  inten- 
tion then  and  there  to  carry  out  the  previous 
threats.     Thompson  y.  United  States,  148 

17.  The  court  may  instruct  the  Jury  that  the 
accused  must  be  found  guilty  of  murder  if 
guilty  at  all,  where  there  is  nothing  in  the  case 
to  reduce  the  offense  below  the  grade  of  mur- 
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der  if  defendant  has  committed  a  felonious 
homicide.    Sparf  v.  United  Statet,  848 

18.  An  instruction  that  the  use,  in  a  quarrel, 
of  a  deadly  weapon  not  previously  selected 
with  a  purpose  to  use  it,  constitutes  man- 
slaughter, is  erroneous  as  inyolvlDg  the  as- 
sumption that  it  could  not  he  used  in  self-de- 
fense if  previously  selected  with  a  view  to 
using  it  for  that  purpose.  AlUn  t.  UniUd 
6tates,  854 

19.  An  instruction  which  so  blends  ques- 
tions of  misapplication  and  of  false  entries, 
on  a  prosecution  under  XT.  S.  Rev.  Stat.  ^ 
5209,  that  it  is  difficult  to  understand  exactly 
what  was  intended,  is  erroneous.  Coffin  v. 
United  States,  481 

80.  The  court  may  recall  a  jury  after  they 
have  been  in  deliberation  for  any  length  of 
time,  for  the  purpose  of  ascertaining  what  dif- 
ficulties thev  have  in  the  consideration  of  the 
case  and  or  making  proper  efforts  to  assist 
them  in  the  solution  of  those  difficulties.  Jilts 
V.  United  States,  91 

Finding;  Terdict* 

21.  A  finding  that  a  contract  to  sell  stock  of 
ar  corporation  at  a  certain  price  was^made  suf- 
ficiently negatives  the  claim  of  the  alleged 
vendor  that  the  other  party  had  been  acting 
as  agent,  and  fraudulently  undertook  to  self 
the  stock  at  the  price  named  by  concealing 
and  miu'epresenting  facts.    Fox  v.  Eaarstiek, 

576 

22.  A  verdict  of  "guilty  in  the  first  count" 
In  an  indictment  for  having  counterfeit  coin  in 
possession  with  intent  to  defraud  is  not  vitiated 
by  the  superfluous  addition  of  the  words  *'  for 
having  in  possession  counterfeit  minor  coin/' 
—especially  where  the  only  issue  was  as  to  the 
intent  to  defraud,  the  possession  being  ad- 
mitted.   Statlery.  United  States,  700 

28.  A  verdict  simply  "for  plaintiff  "  is  suf- 
ficient on  the  trial  of  an  adverse  claim  under 
U.  S.  Bev.  Stat  §  2826,  where  the  only  ques- 
tion presented  is  the  priority  of  right  to  pur- 
chase the  fee, although  a  statute  provides  that  in 
actions  for  the  possession  of  real  estate  a  ver- 
dict for  plaintiff  shall  state  that  he  is  entitled 
to  possession  of  Uie  property  described,  or 
some  pturt  thereof,  and  the  nature  or  duration 
of  his  estate.    Bennett  v.  Harkrader,         1046 

24.  The  failure  of  the  foreman  of  a  Jury 
to  sign  the  verdict,  if 'material,  is  waived  by 
permitting  the  verdict  to.be  received  and  Judg- 
ment rendered  thereon  without  objection. 
Northern  P.  B.  Co.  v.  Urlin,  VTl 

TRUSTS.    See  Courts,  7;  Injungtioh,  5; 

MOBTOAGB;  RaILBOADS,  1. 

TUG.    See  Shxppino,  16, 17. 

UNITED    STATES.      See    Action    ob 
Suit,  2,  8. 

VENDOR   AND    PURCHASER.    See 

also  Dbbd;  Mortgaqb,  6. 

A  purchaser  with  notice  of  lands  on  which 
a  railroad  is  abready  built  and  in  operation,  al- 
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though  it  had  not  ezerdsed  Its  right  of  emi- 
nent domain  or  acquired  the  consent  of  the 
owner,  takes  it  subject  to  the  burden  <rf  sack 
railroad.    Boberts  v.  Nort/tem  P.  B.  Cq.     87^ 

VENUE.    See  CouBra,  Vk 
VERDICT.    See  Tbial»  22-24. 
VIRGINIA.    See  BouHDABisa. 
VOLUNTEER.    See  Abmt  ahd  Natt. 

VOTERS  AND  ELECTIONS. 

The  chief  supervisor  of  elections  is  not  en- 
titled to  pay  by  the  folio  for  making  a  com- 
plete copy  of  election  lists  returned  to  him. 
and  arranging  them  in  alphabetical  order  after 
they  have  been  properly  filed  as  records  of  his 
office,— especially  where  the  work  is  not  done 
until  nearlv  four  veara  after  the  electioo, 
when  the  lists  can  be  of  no  value.  Shennan 
V.  United  States,  807 

WAR.    See  Statb. 

WATERS. 

The  ])rohibition  of  anr  state  tax,  duty,  fan- 
post,  or  toll  on  the  use  of  the  Mississipro  and 
navigable  rivers  leading  into  it,  whidi  was 
made  a  consideration  of  the  admissioD  of  the 
state  of  Louisiana,  is  not  violated  by  a  statute 
providing  for  the  gauging  by  a  state  officer  of 
all  coal  or  coke  boats  or  barges  in  the  state. 
Pittsburg  d  S.  CM  Co.  t.  Louisiana,  Charity 
Hospital,  544 

WITNESSES.    See  alao  Afpbal  ahd  £r- 

BOB,  67. 

1.  The  cashier  of  a  bank  called  as  a  witneas 
against  other  bank  officen  charged  with  de- 
frauding the  bank  may  properly  be  asked  if 
he  had  any  experience  in  banking  before  be 
came  to  that  place.     Cochran  v.  Unitsd  States^ 

704 

2.  Laying  the  proper  foundation  for  im- 
peaching statements  of  a  witness  by  inter- 
rogating him  as  to  them  cannot  be  excused 
because  it  is  impossible,  so  as  to  permit  the 
impeachment  of  a  deceased  witness  whose  for- 
mer testimony  is  read  by  his  statements  made 
after  the  former  trial.  Mattsm  t.  Unitsd 
States,  40» 

WRIT  AND  PROCESS.     See  also  Ac- 
TiON  OB  Suit,    10;    Attachmxmt.   3; 

JUDOMBNT,  0. 

Service  of  summons  upon  an  officer  of  a  for- 
eign corporation,  who  is  temporarily  within 
the  Jurisdiction,  is  not  suffldent  when  the 
corporation  has  not  been  incorporated  in  the 
state,  and  does  not  do  business  therein,  and 
has  no  agent  or  property  therein.  OMsff  v. 
Morning  News,  517 

16(h  IM,  157, 168  U.  & 
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